Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  tenn  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  The  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  thi'ough  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http : / /books ■ google ■ com/ 


HARVARD  LAW  SCHOOL 
UBRARY 


r. 


1 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


National  Reporter  System— Staie  Series 


THE 


PACIFIC  REPORTER 


SUPREME  COURTS  OF  CALIFORNIA.  KANSAS.  OREGON,  WASHINGTON 
COLORADO,  MONTANA,  ARIZONA,  NEVADA,  IDAHO,  WYOMING 
UTAH,  NEW  MEXICO.  OKLAHOMA,  COURTS  OF  APPEAL 
OF  CALIFORNIA  AND  COLORADO.  AND  CRIMINAL 
COURT  OF  APPEALS  OF  OKLAHOMA 


WITH  KEY-NUMBER  ANNOTATIONS 


VOLUME  130 


PERMANENT  EDITION" 


CONTAIHING  ALL  THE  DECISIONS  OF  THE 


WITH  TABLE  OF  PACIFIC  CASES  IN  WHICH  REHEARING8 
HAVE  £EEN  DENIED 


MARCH  17  —  APRIL  28,  1913 


ST.  PAUL 


WEST  PUBLISHING  CO. 
1913 


Digitized  by  Google 


COPTHIGHT,  1913 
BT 

WEST  PUBLISHING  GOMPAMT 
OSOPacO 


Digitized  by 


Google 


PACIFIC  REPORTER,  VOLUUB  130 


JUDGES 

OP  THE 

COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ARIZONA— Supreme  Court. 

ALTRED  FRANKLIN,  Chikt  Jvtrrum. 
A8S0CIA1B  JUSnCIS. 

HBNRY  D.  ROSS.  D.  L.  GUNNINGHAH. 

CALIFORNIA— Supreme  Court 

WItXIAH  H.  BEATTT,  GHlxr  Jusnoc 
ABMOun  jvmcvt. 

F.  W.  HEN8HAW.  W.  O.  LORIQAN. 

F.  M.  ANQELLOTTL  M.  C.  SIX)SS. 

LUCIBN  SHAW.  HBNBT  A.  UELYIN. 

District  Courts  of  Appeal, 
rixat  District 

THOS.  J.  LENNON,  pBssiDiira  Jusnci. 
&  P.  HAIiL.  F.  H.  KERRlGAN.t 

Second  Dlatrlet 
M.  T.  ALLEN,  Pbibidiiio  Jusnci. 
VICTOR  a  SHAW.  W.  P.  JAMBS. 

Thim  District 
N.  P.  CHIPMAN,  Pbibidimo  Jubtici. 
B.  a  HART.  A.  G.  BUBNBTT. 


COLORADO— Supreme  Court 

JOHN  CAMPBELL,  Chief  Justice.* 
GEORGE  W.  MUSSEB,  Chibt  Justice.* 

ABsooiAn  JuanoBs. 

OBOBOE  W.  MUSSEB.*  WILUAH  A.  HILL^ 

WILLLAM  H.  GABBBBT.  JAMBS  B.  GARBIGUB8, 

&  HABB180N  WHITE.  MORTON  S.  BAILBT. 

TULLT  SCOTT. 

Court  of  Appeals. 

LOUIS  W.  CUNNINGHAM,  FSESIDina  JuDOE. 

AflSOOIAn  JUDGES. 
ALFBED  B.  KING.  WILLIAM  B.  MORGAN. 

EDWIN  W.  HURLBL'T.  JOHN  C.  BELL.« 


^  J.  D.  Honilir  wrred  u  Jndi*  pro  torn.  ■  BMftme  Chief  Jtwtlca  Jtauuxj  U.  IHt. 

■Tarm  cvlna  Jutaaiy  H  liu>  'Appointed  Ftbruair  IB,  UU. 
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IDAHO— Supreme  Court 
JABfES  F.  AILSHIE.  Chief  JusmcK. 

ISAAC  N.  SULLIVAN.   '  ^   OEOBGB  H.  6TEWABT. 

KANSAS — Supreme  Court 

'  ;  WILLIAM  A.  JOHNSTON,  Chief  Jpsncii 

jusncBB. 

ROUSSEAU  A.  BURCH.     -  -  SILAS  PORTER. 

HENRY  F.  MASON.  ALFRED  W.  BENSON, 

CLARE  A.  SMITH.  JUDSON  S.  WEST. 

MONTANA— Supreme  Court 
THEO.  BRANTLX,  Chief  JnsnoB. 

ASSOCIATE  JUSTICES. 
WM.  Ifc  HOLLOW  AT.  SYDNEY  8ANNBB. 

NEVADA— Supreme  Court 

JAMES  0.  SWEENEY,  Chiet  Justice.* 
GEORGE  F.  TALBOT,  Cmxt  Justice.* 

ASSOCIATE  JUSTICES. 
GEORGE  F.  TALBOT.*  F.  H.  NOBCBOSS. 

,   P..  A.  McCABBAN.7 

NEW  MEXICO— Supreme  Court 
CLARENCE  J.  ROBERTS.  Cuiet  Justice. 

ASSOCIATE  JUSTICES. 
RICHARD  H.  HANNA.  FRANK  W.  PAREBB. 

OKLAHOMA— Supreme  Court 
SAMUEL  W.  HAYES,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

B.  L.  WILLIAMS.  JESSIS  J.  DUNN. 

MATTHEW  J.  EAKE.  JOHN  K  TURNER. 

■UPBKMB  COUBT  COllMISSIOHnS.^ . 

DivUion  No.  1. 
CHAS.  B.  AMES.*   .  J.  F.  SHARP. 

J,  B.  A.  ROBERTSON.  CHAS.  M.  THACEnB!R.t 

DivMon  Vo.  t. 
PHIL.  D.  BREWEa  M.  B.  ROSSBR. 

JNO.  B.  HARRISON. 

CriminBl  Court  of  Appeals. 

JAS.  R.  ARMSTRONG,  Fbesidihq  Judge, 

ASSOCIATE  JUDGES. 
THOMAS  H.  DOYLE.  HENRY  M.  FURMAN. 


>  Term  expired  January  6,  1913.  ■  Realgned  March  1,  1918. 

•  Became  Chief  Justice  January  8,  1913.  •  Appointed  Uarcb  19,  i»XL 

■  Bleetsd  Novwnber,  1912.  and  took  oOoe  Januarr  6, 1913. 
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OREGON — Supreme  Court. 

THOMAS  A.  McBBIDE,  Chxet  Jubtics. 

Assooun  JusnoEs. 
FRANK  A.  MOORE.  GEORGE  H.  BURNETII 

HENRX  J.  BEAN.  ROBERT  EAKIM. 


UTAH — Supreme  Court. 
WM.  M.  McCARTT,  Chist  Jubtioi.  - 
jumuu. 

IX  N.  6TBAUP.  J.  E.  FRIGE. 


WASHINGTON— Supreme  Court 

WALLACE  MOUNT,  Chuf  JuSTICI.io 
HERMAN  D.  CROW,  Chikt  JnaTxoi.it 

Department  1. 

ABBOOUTB  jruBnon. 

STEPHEN  J.  CHADWICK.  HERMAN  D.  CROW.n 

MACK  F.  GOSE.  EHMETT  N.  PABEBB. 

WALLACE  MOUNT.i* 


DeparUnent  2. 

Asaooun  jxrencxs 

O.  G.  ELUS.  GEORGE  E.  MOBRia 

MARK  A.  FULUCRTON.  TOHN  F.  MAIN. 


WYOMING— Supreme  Court. 
RICHARD  H.  SCOTT,  Chut  Jdstick. 

AMooxAn  JuencM. 
CHARLES  N.  POTTER.  .  GTBTJS  BEARD. 

■>  Amlsned  to  Departnunt  1  Juuit  U.  UU.  ^  Beeama  Gbltf  Joatioa  Jaouarr  11,  ISU. 
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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  COLORADO  ^ 


Additional  Rules 


WRITS.  OT  BKROB  TO  COUBT  OF  AF- 
PIQALS. 

Bnle  No.  SO.  A  writ  of  error  to  review  a 
Judgment  of  tbe  Court  of  Appeals  sbaU  be 
broDsfat  wltMn  sixty  days  after  its  rendition, 
and  not  thereafter:  Provided,  tbat  a  vrrlt  of 
error  shall  not  be  prosecuted  In  any  case  un- 
less the  aggrieved  party  shall  first  petition 
the  Court  of  Appeals  for  a  rehearing  within 
the  time  limited  by  the  mles  of  that  court 
The  time  within  which  the  writ  of  &tot 
from  this  court  shall  be  soed  out  shall  b^ln 
to  run  from  the  date  such  petition  for  re- 
hearing Is  denied,  and  the  errors  assigned 
shall  be  limited  to  those  raised  by  such  petl* 
tton. 

Bnle  Ko.  6l.  In  cases  so  brought  to  this 
court,  a  transcript  of  the  record  and  copy 
<tf  flie  ofdnlon  of  Uw  Oonrt  at  Appeals  sliall 


be  lodged,  together  with  the  original  tran- 
script and  abstracts,  and  a  new  asslgnmoit  of 
errors.  Briefs  shall  be  filed,  and.  In  general, 
the  procedure  shall  be  as  provided  by  the 
rules  of  this  court  and  the  code  in  other 
cases.  No  additl<mal  abstracts  shall  be  re- 
quired unless  by  special  order  In  parttcnlar 
cases. 

Bule  No.  tSQ.  The  docket  fees  shall  be  the 
same  as  now  provided  by  the  rules  of  this 
court,  and  the  fees  of  the  clerk  of  the  Court 
of  Appeals  shall  be  limited  to  the  s&rrUxa 
r^idered  In  making  a  transcript  of  the  rec- 
ord of  the  Court  of  Appeals  and  the  copy  ot 
the  opinion  In  the  case  teonght  here  tta  re- 
view, whldi  fees  shall  be  collected  and  paid 
Into  the  state  treasury. 

Aunonnoed  January  6tli,  A.  D.  1912. 


1  For  all  other  miss  and  amendments  thereto,  sea  80  Pac  tU,  and  100  Fab  tL 
ISO  P.  Ox)* 
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CASES  REPORTED 


Psg« 

Acorn  Gold  Min.  Co.,  Heodrie  t.  (Oolo. 

App.)    74 

Adams  v.  Board  of  Gom'rs  of  Oarvin  Coun- 
ty (Okl.)  148 

Addin«ton  v.  State  (Okl.  Cr.  App.)  311 

AdelbeiK,  Smith  v.  (Wash.)  494 

.£tna  Mill  &  Elevator  Co.  v.  Atchison,  T. 

&  S.  F.  R.  Co.  (Kan.)  686 

Albany  College  t.  Monteitb  (Or.)  633 

Albion  Lumber  Co.  t.  Lowell  (Cal.)  864 

Albion  Lumber  Co.  v.  Lowell  (Cai  App.)  . .  858 

Allen,  Mocahan  t.  (MonL)  768 

Alk-n  V.  State  (Ariz.)  1114 

Allnut,  Perkins  v.  (Moot.)   1 

Almeda  Oil  V.o.  v.  Kellcy  lOkl.)  931 

Alva  Sute  Bank,  Smith  v.  (Okl.)  916 

Amberson  v.  Candler  (N.  M.)  256 

AnderaoD  v.  Chrisman  (Okl.)   539 

Anderson,  Edwards  t.  (Idaho)  1001 

Anderson,  Harrington  t.  (Colo.  App.)  6l6 

Anderson  v.  Mutual  life  Ins.  Co.  of  New 

York  (Cal.)   726 

Andrew  Peterson  &  Co.,  Farrar  t.  (Wash.)  763 
Annis,  Board  of  Com'rs  of  Larimer  Count? 

y.  (Colo.)   1019 

Antlers  Hotel  Co.,  Burchmore  T.  (Colo.)..  846 

Arant,  Harpold     (Or.)   737 

Architectural  Decorating  Co.  t.  Nlcklason 

(Wash.)    506 

Arctic  Ice  Cream  Supply  Co.,  McTigue  t. 

(Cal.  App.)   165 

Aronson,  Whitney  v.  (Cal.  App.)  700 

Asbton,  Naylor  t.  (CrI.  App.)  181 

Assessment  of  Western  Union  TeL  Co., 

1911.  1912,  In  re  (OkiO   566 

Atcbiaon,  T.  &  8.  F.  B.  Co.,  ^tna  Mill  & 

Elevator  Go.      (Kan.)   686 

Atchison,  T.  &  S.  F.  R.  Go.  T.  Baker 

(OkL)    677 

Atchison,  T.  ft  S.  F.  R.  Co.,  Gault  Lum- 
ber Co.  V.  (Okl.)   291 

Atchison,  T.  &  S.  F.  R.  Go.  t.  State  (Okl.)  94U 
Atchison,  T.  ft  8.  P.  B.  Co.,  Vosburg  T. 

(Kan.)    667 

Atkeson  v.  Jackson  Estate  (Wash.)  102 

Ault  T.  Roberts  (Okl.)  532 

Aoltman  &  Taylor  Machinery  Co.  T.  Forrat 

(Colo.  App.)  1086 

Ayers,  Sherman  v.  (Gal,  App.)  163 

Bailey  t.  Lindsey  (OkL)  279 

Bailey  t.  People  (Coloj  832 

Baker.  Atchiwin,  T.  ft  S.  F.  B.  Go.  t. 

(OkL)    677 

Bako-,  SonthweBt  Nat  Bank  of  Kansas 

City  T.  (Idaho)   799- 

Baker  t.  State  (OkL  Cr.  App.)  624 

Baker  r.  State  (OkL  Cr.  App.)  820 

Baker  t.  Van  Ness  (OkL)  536 

BaL  Bull  V.  (N.  M.)  251 

Baldwin,  Saeeer  v.  (Wash.)  114 

Baldwin  t.  Trahem  (CaL  App.)  1068 

BaUen  &  Friedman  v.  Bank  of  Krenlin 

(Okl.)    539 

Bank  of  Ames  t.  Lehr  (OkL)  288 

Bank  of  CarroUton,  Miss.,  v.  LattioK  (Oki.)  144 
Bank  of  Commerce,  Glingan  v.  (UkL). . . .  537 
Bank  of  Commerce  of  Albuquerqne,  a.  M., 

v.  DUlon  (OkL)   538 

Bank  of  Krenlin,  BaUen  ft  Friedman  t. 

(Okl.)    539 

Barber  Asphalt  Pav.  Co.  t.  Crist  (CaL 

App.)   -   435 

Barbour,  Merchant  Land  Co.  t.  (Or.)  976 

Bardshar  v.  Seattle  Blectric  Go.  (Wash.)..  101 


Pate 

Barker,  Brown  v.  (OkL)  ISB 

Barrows  v.  Harter  (Cal.)  .....1060 

Barthelet.  In  re  (Cal.)  865 

Basham      State  (OkL  Cr.  App.)  287 

Baugh  T.  State  (Okl.  Cr.  App.)   1164 

Bauweraerte.  I'eople  v.  (Cat)  717 

Bayless  v.  State  (OkL  Gr.  App.)  520 

Beaty  v.  State  (Okl.)   956 

Beaulieu  Vineyard,  Rossi  v.  (CaL  App.)...  201 

Beckham,  MoDowell  v.  (Wash.)  350 

Belcher  v.  State  (Okl.  Cr.  App.)  616 

Belford  &  Stump,  Collins  t.  (Kan.)  662 

Belknap  Glass  Co.  t.  Kelleher  (Wash.) . .  .1123 

Bell,  City  of  Winfield  v.  (Kan.)  680 

Bell- V.  Martin  (Or.)  1126 

Bell-Wayland  Go.  t.  ATiUer-Mitscher  Co. 

(OkL)    593 

Bellah,  City  of  Oxnard  v.  (CaL  App.)  701 

BeiluB  V.  Peters  (CaL)  1186 

Bengoechea  t.  JBHmore  County  (Idaho) . . .  459 

BenteL  Havt  v.  (Cal.)   432 

Bentley.  Firebaugh  v.  (Or.)  1129 

Bernard,  People  t.  (Cal.  App.)  1063 

Berry  t.  Second  Baptist  Church  of  Still- 
water (OkL)    585 

B»ry  T.  Summers  (OkL).  .'.  152 

Bilby,  St  lA>nlB  ft  S.  F.  R.  Ca  T.  (OkL).  .1089 

Billy  V.  State  (OH.  Cr.  App.)   308 

Billy  y.  Unknown  Heirs  of  Gray  (OkL) ...  633 

Bishop  V.  State  (OkL  Cr.  App.)  U73 

Blevina,  Ft  Smith  &  W.  B.  Co.  y.  (Okl.). .  525 

Block  T.  Patrick  (Okl.)..  588 

Blumaner  y.  Mann  (Wash.)  491 

Board   of  Com'rs   of  Columbia  County, 

State  V.  (Wash.)   749 

Board  of  Com'zs  of  Garfield  County  t. 

Huett  (OkL)  927 

Board  of  Com'rs  of  Oarvin  County,  Adams 

y.  (OkL)   148 

Board  of  Com'ra  of  Larimer  Connty  t.  An- 
nis (Coloj  1019 

Board  of  Com'rs  of  Leayenworth  County, 

Union  Pac.  R  Co.  y.,  two  casea  (Kan.)  866 
Bodrd  of  Com'rs  of  Lincoln  County  v.  Rob- 
ertson  (OkL)..."  947 

Board  of  Com'rs  of.  Neosho  County  t. 

Spearman  (Kan.)  677 

Board  of  Com'rs  of  Shawnee  Gonnty,  City 

of  Topeka  y.  (Kan.)   692 

Board  of  Education  of  City  of  Perry,  In 

re  (OkL)   961 

Board  of  Trustees  of  Alt>any  College  t. 

Monteith  (Or.)    633 

Bogart  T.  Pitcbless  Lumber  Co.  (Wash.)  490 

Bond  y.  Watson  (OkL)   933 

Bonds  of  City  of  Gutbrle.  In  re  (Okl.)  265 

Borgwatdt  y.  McKittrick  Oil  Co.  (CaL)..  417 

Bosserman,  Vorenberx  y.  (N.- M.)  438 

Bowlegs  v.  State  (OkL  Gr.  App.)  824 

Boyd  y.  Pratt  (Wash.)  871 

Bradford  y.  State  (OkL.Cr.  App.)  865 

Brand  y.  Lienkaemper  (Wash.)  1147 

Brand,  Schumacher  y.  (Wastu).  .1145 

Brandt  y.  Mcintosh  (Mont)   418 

Branner,  Friedman  v.  (Wash.)  360 

Breedlove,     Hargadine-McKittrick  Dry 

Goods  Co.  y.  (Okl.)   267 

Brocbers  t.  Nickel  (Okl.)  188 

Brooks,  Wright  v.  (Mont)   968 

Brown  y.  Barker  (OkU  156 

Brown  y.  First  Nat.  Bank  (OkL)   140 

Brown  y.  Grubb  (Idaho)  1073 

Brown,   McGill    y.   (Wash.)  1142 

Brown,  Obio  Iny.  Co.  y.  (Kan.)  665 

Brown.  Sbipman  t.  (OkL)  603 
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Brown,  State  t.  (Or.)   985 

Browning  v.  Browning  (Kan.)   852 

Bruggemann,  Parker  v.  (Wash.)  358 

Bmner  Oil  Co..  Deming  Idt.  Ca  t.  (OtL)..1157 

Bull  T.  Bal  (N.  M.)   251 

Bullock  V.  Stanley  (Wash.)   95 

Burchmore  v.  Antlers  Hotel  Co.  (Colo.)...  846 
Burnham  v.  Washington  Machinery  Depot 

(Wash.)   337 

Burns  t.  Malone  (OkL)   278 

Burns  v.  National  Mining,  Tunnel  &  Land 

Co.  (Colo.  App.)  1037 

Burton,  Turman  v.  (Okl.)   149 

Bushard,  Ooffman  v.  (Cal.)  425 

Butler  V.  Corey  (Okl.)  137 

Butler,  Foster  t.  (Cal.)   6 

Butte-Balaklava  Copper  Co.,  Melville  v. 

(Mont)    441 

Cadwalader.  Gordon  v,  (Cal.)   18 

CafErey  v.  Superior  Court  of  King  County 

^(WaA.)    747 

Cake  7.  LoB  Angeles  (Cal.)   723 

Caldwell  t.  Modem  Woodmen  of  America 

(Kan.)   -  Q42 

California  Cotton  Mills  C3o.,  Petersen  v. 

(CaL  AppO   169 

California  Trona  Co.  v.  Wilkinson  (Cal. 

App.)    190 

Canal  Lumber  Co.  v.  Kong  Tick  Inv.  Oo. 

(Wash.)    402 

Ganavan,  Bi  parte  (N.  M.)  24S 

Candler^  Amboson  v.  (N,  M.)  255 
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dTHtrnt  U) 

PERKINS  T.  ALLNUT. 
(Sapreme  Goart  of  Montana.   Feb.  10,  1918.) 
1.  Frauds,  Statttk  or  (|  119*)— BrxDaifcs 

Off  COMTBACT  WlTHlK  BTATDn  OF  FUUDS 
AM  JJKFKMSK. 

When  a  com^aint  for  the  recovery  o( 
Boney  aUeged  that  money  given  tbe  defendant 
was  a  loan,  defendant  waa  properly  allowed  to 
ahow  that  It  vas  no  loan,  out  payment  of  an 
iQfltallment  opon  an  agreement  to  purchase  real 
estate,  althoogh  such  contract  was  nnenforce- 
able  nnder  the  atatote  of  fraads,  since  even 
void  agreements  may  be  testified  to  to  show 
that  tbe  nature  of  an  agrjeement  WW  not  as 
contended  by  a  plaintiff. 

[Ed.  Note.— For  other  casea,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  113,  26&,  270;  Dee.  Dig. 
i  11»-*I 

J.  FmATTDB,  Statute  or  (f  188*)— Oeal  Con- 

TKACT8  —  TeKMIH ATIOIT  OF  COHimAOC  — BB- 

COVBST  OF  PaBTIAL  PaTVBHT. 

One  msking  a  partial  payment  under  an 
•ral  agreement  to  purchase  real  estate,  and 
Toluntarily  terminating  such  contract,  cannot 
recover  the  same  in  the  absence  of  a  showing 
that  the  vendor  la  unaUe  or  umriQlng  to  carry 
out  the  contract. 

[Ed.  Note^— For  other  cases,  as*  Fravda, 
Statute  of,  Geat  Dig.  U  827-l»8;  Dec.  Dig. 

I  i3a»] 

Appeal  from  District  Court,  Baralll  Coun- 
ty; R.  Lee  McCuUoeb.  Jadse. 

Actton  by  B.  L.  PeiUns  agaliut  Jolm  J. 
AUnut  Judgment  fat  defendant,  and  idain- 
tlff  ai^>eals.  Affirmed. 

Baker  ft  Kurt^  of  Hamilton,  for  appellant 
Bdward  D.  Nocman,  oi  Blamllton,  Cor  lespond- 
«nt 

HOLLOWAT,  J.  The  defendant  recovered 
Judgment  In  the  court  below,  and  from  that 
Judgment  and  an  order  denying  a  new  trial 
plaintiff  appealed. 

Tbe  action  waa  tnstitnted  to  recover  $837.- 
64,  alleged  to  be  dne  to  the  plaintlfF  upon  au 
express  contract  According  to  the  theory 
of  the  complaint,  the  transaction  between 
the  plaintiff  and  the  defendant  constituted, 
In  effect,  a  demand  loan.  Tbe  answer  de- 
nies the  material  allegations  of  the  complaint 
and  sets  forth  the  defendant's  version  of 
the  transaction,  which  Is  that  the  money  ad- 
TBDced  by  plaintiff  to  defendant  was  a  par- 
tial payment  upon  the  purchase  price  of  a 
piece  of  real  estate  which  plaintiff  agreed  to 


purchase  frwn  defendant  tor  f2,S00.  Upon 
the  txial,  aftnr  plaintiff  had  made  oat  a 
prima  facte  caae  according  to  bis  theory  and 
had  rested,  the  dtfoidant,  over  objection, 
introduced  oral  evIdeBce  at  tlie  agreement 
under  which  he  contended  the  plaintiff  ad- 
vanced the  money.  Upon  croee-examination 
it  was  developed  that  the  agreement  upon 
which  defendant  relied  was  tn  parol,  and 
counsel  for  plaintiff  then  moved  to  strike 
out  all  the  evidence  relating  to  snch  con- 
tract The  court  dented  the  motion,  and  this 
ruling  presents  tbe  only  qnesthm  for  our  de^ 
termination. 

[1]  Counsel  for  appellant  contend  that, 
since  the  contract  relied  upon  hy  the  defentl- 
ant  Is  Invalid  under  the  statute  of  frauds 
(Rer.  Codes.  fS  S017.  0091).  it  cannot  be  ap- 
pealed to  by  him  unless  he  shows  himself  en- 
titled to  equitable  relief.  Counsel  err,  how- 
ever. In  falling  to  distinguish  between  facts 
necessary  to  entitle  one  to  affirmative  re- 
lief, and  facts  sufficient  to  constitute  a  de- 
fense. The  parol  agreement  for  the  aale  of 
land  waa  not  Illegal  or  absolutely  void;  it 
was  voidable — ^that  Is,  It  was  unenforceable. 
Ducle  V.  Ford,  8  Mont  283,  19  Pac.  414; 
Browne  on  the  Statute  of  Frauds,  |  135;  20 
Cyc.  279;  9  Ency.  PL  A  Pr.  706.  And  for 
this  reason  defendant  would  not  be  heard 
to  insist  upon  a  demand  for  the  balance  due 
him  on  the  contract,  but  this  rule  does  not 
preclude  him  from  ^acloslng  what  the  facts 
actually. were,  as  a  defense  to  the  plalntifTs 
claim  that  the  money  was  advanced  as  a 
loan.  The  general  verdict  of  the  Jury  Is  a 
ftndlpg  that  defendant's  version  of  the  trans- 
action Is  the  correct  one  and  that  the  money 
was  not  advanced  as  a  loan. 

[t]  The  verdict  Is  not  attacked  upon  the 
ground  of  the  Insufficiency  of  the  evidence 
to  support  it,  indeed,  such  an  attack  could 
not  well  be  made;  and  therefore,  for  the 
purposes  of  this  appeal,  It  Is  established  that 
the  money  which  plaintiff  advanced  was  a 
partial  payment  upon  the  purchase  price  of 
real  estate  nnder  a  parol  agreemect,  and 
Qiat  plaintiff  voluntarily  terminated  sudi  con- 
tract Under  this  state  of  facts,  the  rule 
that  plaintiff  cannot  recover  back  such  par- 
tial payment,  In  the  absence  of  a  showing 
that  defendant  Is  unable  or  unwilling  to  car- 
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17  ODt  the  contract,  la  recognized  quite  uni- 
formly. Blley  r.  WUllams.  123  Mass.  506; 
Daj  T*  Wilson,  83  Ind.  463,  43  Am.  Rep.  76; 
Plummer  t.  Bncfcnam,  60  Ue.  105;  Improve- 
ment Co.  T.  Outbrle,  116  N.  a  381,  21  S.  E. 
952 ;  York  t.  Wasbbum  (O.  G.)  118  Fed.  316, 
afBrmed  by  Clrcnlt  Court  of  Appeals  129  Fed. 
664,  64  C.  C.  A.  132;  Veneble  t.  Brown,  31 
Ark.  664 ;  McKlnney  T.  Harrie,  38  Minn.  18, 
36  N.  W.  668,  8  Am.  St.  Rep.  640;  Cobb  T. 
HaU,  29  Vt  610,  70  Am.  Dec.  432;  Johnson 
T.  Puget  Mill  Co.,  28  Wash.  615,  68  Pac.  867 ; 
Browne  on  Statute  or  Frauds,  {  122. 

To  test  the  correctness  of  the  trial  court's 
ruling,  it  Is  only  necessary,  with  the  facts 
before  us,  as  established  by  the  Jury's  ver- 
dict, to  Inquire  what  the  result  would  have 
been  bad  the  defendant's  evidence  been  ez- 
duded.  The  plaintiff  would  hare  recovered 
for  money  advanced  as  a  loan,  when  in  fact 
such  a  transactloa  never  occurred  between 
the  parties. 

Plaintiff  pleaded  and  relied  upon  a  par- 
ticular contract,  and  the  defendant  was  at 
Uberty  to  prove  anything  tending  to  sbow 
that  the  allegations  of  the  complaint  were 
not  true.  This  be  could  do  by  showing  that 
there  was  not  any  contract  whatever  entered 
Into,  or  by  showing  that  the  contract  actual- 
ly made  was  altogether  different  from  the 
one  asserted  by  the  plaintiff,  and  this,  too, 
even  though  In  doing  so  he  disclosed  a  con- 
tract unenforceable  or  even  void.  Stewart 
Thayer,  170  Mass.  660,  49  N.  R  1020  ;  0  Cyc. 
73;  4  Ency.  PL  A  Pr.  941. 

The  trial  court's  ruling  was  correct,  and 
the  Judgment  and  ordar  ue  afllmied. 

Affirmed. 

BfiANTLY,  a  and  8ANNBB,  J.,  coneor. 
(47  Mont.  10 

QU0N6  WIMO  T.  KIBKENDAU^k  Connty 
^Treasursr. 

(Supreme  Court  of  Montana.   Fcib.  10,  1913.) 
GouBTs  (8  97*)  —  United  States  Sufbciis 
Court— DKciaions—CoNCLUBivBRESS. 

The  decision  of  the  United  States  Supreme 
Coort  on  a  federal  question  is  coat^nslvs  upon 
a  state  Supreme  Court. 

«i^i.*!S^^T^°'  Ooartl,  CenL 

Dig.  SI  829-334;  Dec.  Dig.  {  97.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  MlUer  Smith,  Judge. 

Action  by  Qnong  Wing  against  Thomas  B. 
Klrkradall,  as  treasurer  of  the  county  of 
Lewis  and  Clark.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Albert  J.  Galen,  Atty.  Oen.,  and  W.  H. 
Poorman,  Asst  Atty.  Oen.,  for  appellant 
Wight  *  Pew,  of  Hel«a,  for  respwdent 

HOLLOWAT,  J.  This  cause  was  heretofore 
before  this  court  Quong  Wing  v.  Elrkendall, 
39  Mont.  64,  101  Pac  250.  On  writ  of  error 
U  was  removed  to  the  Supreme  Court  of  the 


United  States,  where  the  Judgment  ot  this 
court  was  affirmed.  Quong  Wing  t.  Eirken- 
dall,  223  U.  &  69,  S2  Sup.  Ob  Uffi,  66  U  Bd. 
360.  In  disposing  of  the  case  upon  the  plead- 
ings as  then  drawn,  the  federal  court,  how- 
ever, intimated  strongly  that,  if  In  Its  opera- 
tions eectlMi  2776,  Revised  Oodes,  appllea 
only  to  persons  of  the  Chinese  race,  tt  would 
be  held  Invalid  as  contravening  the  pro- 
visions of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  Upon  the 
return  of  the  refailttitur  to  the  district  court, 
counsel'  for  plaintifl  amended  the  complaint 
to  meet  the  views  of  the  Supreme  Court  of 
the  United  States,  and  to  bring  the  case  with- 
in the  rule  announced  in  Ylck  Wo  r.  Hopkins, 
118  U.  S.  356,  6  Sup.  Ct  1064.  30  L.  Ed.  220. 
To  this  amended  complaint,  a  goieral  de- 
murrer was  interposed.  The  trial  court  over* 
ruled  the  demurrer,  and  the  county  attorney, 
Meeting  to  stand  upon  his  pleading,  suffered 
judgment  to  be  entered  against  the  defendant 
and  appealed. 

The  controversy  now  preeents  a  fed«al 
question  upon  the  decision  of  which  the  Judg- 
ment of  the  Supreme  Court  of  the  United 
States  Is  conclusive.  However  rriuctant  we 
may  be  to  subscribe  to  the  doctrine  announc- 
ed In  Ylck  Wo  V.  Hopkins,  above,  the  decision 
in  that  case  la  binding  upon  us.  Upon  the 
authority  of  the  former  dedslMi  of  this  case 
by  the  Supreme  Court  of  the  United  States, 
and  the  case  of  Ylck  Wo  t.  Hopkins,  above, 
the  Judgment  is  affirmed. 

Affirmed. 

BRANTLY,   O.   X,   and   BAMNKB,  X, 

concur. 


OHCsLHI) 
8UHR  et  aL  T.  LA.UTSBBAOH. 
(S.  T.  6,004.) 
(Supreme  Ooort  of  Callfomia.   Jan.  24,  1918.) 
L  Eqititt  (I  88*)— Lagbbs  —  PLEADina— Ni- 
CEsBrrr. 

Defendant  mar  avail  bfauelf  of  the  defense 
ol  laches  without  havisg  pleaded  it  as  where 
•howQ  by  the  evidence  the  court  will  deny  re- 
lief sua  sponte. 

[Ed.  Note.— For  other  cases,  see  Dgnity,  Gent 
Di'g.  H  245,  395 ;  Dee.  Dig.  |  88.*] 

2.  Tbial  (I  397*)— Paietiee  to  Pihd  on  aw 
Issue— Laches. 

In  an  action  to  cancel  a  deed,  the  denial 
of  defendant's  motion  for  judgment  on  the 
ground  of  laches  amounted  to  a  finding  that 
plaintiff  was  not  guilty  of  laches. 

[Ed  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  940-946;  Dea  Dig.  1^97.*! 

3.  Cahcellation  or  Ihstbuicxittb  ({  47*)— 
EviDE  Ncs— Laches. 

Evidence  in  an  action  to  cancel  a  deed  for 
duress  and  undoe  influence,  which  action  was 
commenced  <me  year  and  nine  and  a  lialf 
months  after  delivery  of  tlie  deed,  fceld  to  sus- 
tain a  finding  that  plaintifl  was  not  guilty  of 
laches. 

[Ed.  Note. — ^For  other  cases,  see  Cancellation 
of  Instruraents,  Cent  Dig.  fil  102,  103;  Dec. 
Dig.  S  47.*] 


•For  otta«r  omm  wm  wnw  topic  and  MoUon  NUMBER  Ui  Dm.  01^  A  Am.  Dig.  Ke^-Mo.  Swies  A  B«p'r  IndesM 


Digitized  by 


Google 


BUHB  T.  LAUTERBAOa 


s 


4.  EqUJTT    (8  7S^— I«iLOHEB— Opbbation  10 
Bab  Relikf. 

Relief  in  eqnity  Ib  barred  by  laches  where 
a  plaintiff  haa  slept  upon  hla  rightB  for  so  long 
a  time  and  under  auch  circumstances  aa  to 
make  the  granting  of  relief  inequitable,  but  for 
delay  to  bar  a  remedy  the  circumstancea  must 
be  auch  that  prejudice  to  some  one  may  be  rea- 
sonably Buppoaed  if  the  remedy  be  allowed. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
U  207,  210-220.  225,  226;  Dec.  Dig.  | 

5.  Appeal  and  Ebkok  (|  1000*)— FiHDinos 
OP  Tbiai.  Coubt— Laohes  — Oohclubitk- 

ME88. 

WlwtliST  «  plaintiirs  delay  in  nilnit  hoi 
been  of  such  lon|r  atanding  and  oDdeT'iacQ  cir- 
cnmatances  tbat  it  would  be  inequitable  to  allow 
the  remedy  sought  is  a  queation  for  the  trial 
court  in  the  first  iiutance,  and  its  conclusion 
tbueon,  it  reuonablr  inpporfced  the  eri- 
denct^  will  aot  be  disturbed  on  appeal. 

[Ed.  Note. — S^r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3970^8;  Dec.  Dig.  | 
1009.*] 

0.  Deeds    (S  TO*)— Vaxiditt— Dubbsb— Ra> 

IFICATION, 

That  tbfl  grantee  of  a  deed  which  was  pro- 
cored  by  duress  and  undue  influence  contempo- 
raneously with  tbe  execution  of  the  deed  and 
as  part  of  the  same  transaction  agreed,  as  a 
"farther  consideration  for  the  (Wnveyance,"  to 
execute  a  note  as  security  for  a  loan  in  con- 
junction with  the  grantor,  was  not  a  ratifica- 
tion of  the  deed  by  the  grantor,  though  tbe 
agreement  stated  that  it  was  signed  "after" 
the  deed,  and  waa  marlced  "recorded  at  request 
of  I*,"  the  grantor,  where  no  such  note  was 
ever  given  or  requested  by  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  H  206-208:  Dec  Dig.  |  75.*] 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  N.  A.  Hawkins, 
Judge. 

Action  by  Ixiulse  Lauterbach,  for  whom 
after  her  death  H.  F.  Suhr  and  another  as 
ber  executors  were  substituted,  against 
George  Lauterbach.  From  Judgment  for 
plalntiffg,  defendant  appeals.  Affirmed. 

Robert  Edgar  and  Oliver  Youngs,  both  of 
Berkeley,  for  appellant  Frank  V.  Kington, 
Df  San  Fcandsco,  tor  respondenta, 

ANQELLOTTI,  J.  Thla  Is  au  action  Ini- 
tiated by  Louise  Lanterbach  to- obtain  a  de- 
cree adjnd^s  a  deed  eceeated  by  her  to  de* 
teidaa^  the  t»«ther  of  her  deceased  hus- 
band, on  November  24,  1906^  to  be  null  and 
Tfdd,  and  quieting  her  title  to  the  land  de* 
scribed  therein  as  against  said  defendant,  on 
the  ground  that  the  execution  of  the  same 
was  procured  by  defendant  by  means  of 
duress  and  undue  Influence  en^dsed  by  him 
upon  ha.  This  deed  reserved  to  Mrs.  Lanta^ 
bach  a  life  estate  in  the  property  conveyed. 
The  a^tm  ms  conunmced  on  September  10, 
1808.  The  findings  and  Judgmmt  vere  In 
ftivor  of  plaintiff.  This  Is  an  aroeal  de- 
fendant from  such  Judgment  Since  tbe  tak- 
1ns  of  the  appeal,  Louise  Lauterbach  died, 
and  tiie  executors  of  her  will  hare  been  sub- 
stituted as  plalntUb. 

1.  No  claim  Is  made  In  the  briefs  that  the 


evidence  Is  InsnlBdait  to  support  any  of  the' 
findings  of  tbe  trial  court 

2.  It  Is  dalmed  that  Mn.  Lanterbach'a 
rlfl^t  of  action  was  "barred  by  reason  of  her 
laches  In  bringing  suit"  As  we  have  seat, 
the  date  of  the  execution  of  tbB  deed,  as 
alleged  in  the  complaint,  was  Movembor  2^ 
1900,  while  the  action  was  not  commoiced 
until  Sei>t^ber  16, 1908.  The  comiOaint  was 
treated  In  the  lower  court  by  all  the  parties 
as  suffldoitly  stating  a  cause  of  action ;  no 
objection  by  demurrv  belnff  made  and  the 
d^endai^  answering  upon  the  merits.  Noth- 
ing was  said  about  laches  In  the  lower  court 
until  the  rery  close  of  the  trial,  whoi  all  of 
the  evidence  on  both  sides  had  been  received. 
D^endant  thcu  moved  tor  Judgmoit  "on  the 
ground  of  plalntUTs  laches  In  commencing 
the  action."  Although  the  record  does  not 
show  that  the  court  formally  ruled  upon  this 
motion,  the  Judge  saying  only  "Very  well,  the 
case  Is  stttHnltted,"  in  view  of  the  findings 
and  the  Judgment  tbe  motion  must  be  deened 
to  have  been  dmled.  We  do  not  think  that 
the  allegations  of  the  complaint  were  such 
in  so  far  as  the  qnestltm  of  laches  Is  con- 
cerned, as  to  warrant  ns  In  holding,  after 
answer,  trial  and  Judgment  that  tlie  com- 
plaint failed  to  state  a  cause  of  action.  The 
only  question  then  la  whether  the  evidence 
was  such  as  to  support  the  conclusion  of  the 
trial  court  that  there  was  no  such  unreason- 
able dday  on  the  part  of  Sbs.  Lauterbach  In 
asserting  her  r^t  to  avoid  this  deed  as 
would  bar  ber  actton. 

[1]  "It  is  well  settled  that  the  defense  of 
laches  need  not  be  pleaded  but  that  when  It 
appears  from  the  evidence  tbat  the  seeker 
of-^lief  In  equl^  lias  been  guilty  of  laches 
the  court  will  deny  such  relief  sua  sponte 
without  any'  pleading." 

[2]  The  denial  of  defendant's  motion  for 
Judgment  On  the  ground  of  ladies  amounted 
to  a  dedaratloa  and  fining  to  the  eflCect  tbat 
the  plalntUC  wag  not  guilty  of  laches.  Ste- 
vlnson  T.  San  Joaquin,  ete.,  Co.,  162  Cai.  141, 
121  Faa  S98. 

[3]  The  evidence  taidlcates  ttiat  the  deed, 
although  dated  November  24,  1906,  waa  not 
d^vered  until  December  1,  1906.  The  time 
brtween  the  delivery  of  the  deed  and  the 
commencement  of  the  action  was  thus  one 
year  and  nine  and  tme-half  months. 

£4]  This  was  much  less  than  the  period 
prescribed  by  our  statute  of  Umltatlfm  with- 
in which  such  an  actton  may  be  broui^t 
But,  of  course  that  fact  does  not  bar  the 
defense  of  laches,  which  Is  based  entirely  cm 
equitable  prindplea.  It  is  well  settled  that, 
'.'oiUrely  Ind^iendent  of  any  statutory  pe- 
riod of  limitations,  stale  demands  will  not 
be  aided  where  tbe  claimant  has  slept  i^on 
his  rights  for  so  long  a  time  and  under  such 
circumstances  aa  to  make  it  inequitable  to 
alter  upon  an  inquiry  as  to  the  validity  there- 
of." Klelndaus  v.  Dutard,  147  Cal.  245,  81 
Pac.  616.  "Where  such  la  tbe  condition,  the 
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demand  18,  In  a  court  of  equity,  barred  by 
laches."  Id.  "As  bas  often  been  said,  there 
is  no  arttflctal  rule  as  to  the  lapse  of  time 
or  circumstances  wblcb  will  Justify  the  ap- 
plication of  the  doctrine.  Each  case  as  It 
arises  must  necessarily  be  determined  by  Its 
own  drcumstanees."  Id.  "In  order  to  bar 
a  remedy  because  of  laches,  there  must  ap- 
pear, In  addition  to  mere  lapse  of  time,  some 
drcumstanees  from  which  the  defendant  or 
some  other  person  may  be  prejudiced,  or 
there  must  be  such  lapse  of  time  that  It  may 
be  reasonably  supposed  that  such  prejudice 
will  occur  if  the  remedy  is  allowed."  CahlU 
V.  Superior  Court,  145  Cal.  42,  47,  78  Pac. 
467. 

[6]  The  plaintiff  Is  not  to  be  held  barred 
from  his  remedy  for  the  wrong  alleged  to 
have  been  done  him,  on  the  ground  that 'be 
has  been  guilty  of  laches,  unless  his  delay 
In  bringing  action  bas  been  of  such  length 
and  under  such  drcamstancea  that  it  would 
be  inequitable  to  enter  Into  an  Inquiry  as  to 
the  validity  of  his  claim  <a  to  allow  such 
remedy.  Whether  such  is  the  attoatlon  Is  a 
question  In  the  first  instance  for  the  trial 
court,  and.  If  Its  condnsion  thereon  can  rea- 
sonably be  held  to  find  sufildent  support  in 
the  erldence,  an  appellate  court  should  not 
interfere  therewith. 

The  evidence  In  this  case  was  sudi  as  to 
amply  siqqMrt  a  conclusion  by  tiie  trial  court 
to  the  effect  that  defendant  could  not  have 
been  prejudiced  in  the  slightest  degree  by 
plaintiff's  delay  In  commencing  this  action. 
The  only  matter  suggested  by  counsel  for  de- 
fendant as  to  which  such  prejudice  was  or 
might  be  caused  was  that  he  (defendant)  had 
a  claim  for  ¥3,680.75  against  plaintiff  for 
aetvUxB  rendered  and  board,  at  the  time  of 
the  delivery  of  the  deed,  wMch'  he  claimed 
on  the  trial  was  the  real  consideration  for 
the  execntion  of  the  deed,  that  relying  upon 
the  deed  he  had  failed  to  take  any  proceed- 
ing for  the  mCorcement  of  bis  claim,  and 
that  at  the  time  the  commencement  of  the 
action  this  claim  had  become  barred  by  the 
statute  of  limitations.  Of  this  alleged  claim, 
as  was  shown  by  tiie  account  famlBhed  by 
defraidant  on  the  trial,  $3,217  was  alreac^ 
barred  by  such  statute  at  the  date  of  the 
delivery  of  Qie  deed,  and  of  the  remaining 
$463.76  at  least  ^  was  not  baired  at  the 
time  of  the  commencement  of  this  action, 
leaving  only  $366.75  of  the  $3,680.75  as  to 
which  defendant  conld  have  possibly  lost  any 
right  1^  reason  of  the  statute  of  UmltatlonB 
on  account  of  d^endant's  delay.  His  addi- 
tional diarges,  agKr^sating  $576Ji6,  for  al< 
leged  services,  etc.,  subsequent  to  the  d»- 
livery  of  the  deed,  were,  of  course,  in  no  way 
Imperiled  by  any  atfitute  of  limitations  by 
reason  of  the  delay.  The  evidence  was  such 
as  to  support  a  conclusion  that,  r^ardless 
oi  the  statute  of  limitations,  defendant  had 
no  legal  dalm  whatevw  against  plaintiff  at 
the  time  of  the  delivery  of  the  deed,  and 
had  never  assorted  any  such-  claim  except 
for  board  for  a  short  tlme^  for  which  Mrs. 


Lauterbach  testified  he  had  be^  fully  paid. 
The  account  printed  by  him  on  the  trial, 
when  for  the  first  time  apparently  Mrs.  Lau- 
terbach was  made  acquainted  with  the  fact 
that  be  asserted  any  claim  against  her  for 
money  on  account  of  services  rendered,  was 
of  such  a  cliaracter,  when  considered  in  con- 
nection with  the  other  evidence,  as  to  war- 
rant tbe  learned  judge  of  the  trial  court  in 
entirely  disregarding  it,  as  Is  apparent  from 
his  opinion  he  did.  There  was  also  suffi- 
cient support  in  the  evidence  for  the  con- 
clusion that  there  was  no  understanding  on 
tbe  part  of  plaintiff  that  she  was  deeding 
this  property  to  defendant  on  account  of  any 
claim  for  money  due  him,  and  that  tbe  only 
thing  in  the  way  of  consideration  suggested 
to  her  was  that  he  would  see  tliat  she  did 
not  want  anything  during  her  lifetime.  From 
what  we  have  said  it  Is  dear  that  the  court 
below  was  warranted  In  concluding  that  even 
as  to  the  small  portion  of  the  asserted  claim 
as  to  which  tbe  statute  of  llmltationB  Inter- 
vened as  a  bar  between  the  time  of  the  de- 
livery of  the  deed  and  tbe  date  of  the  com- 
mencement of  the  action,  defendant  suffered 
no  prejudice  by  reason  of  the  delay. 

It  Is  further  to  be  noted  that  there  was 
evidence  soffldent  to  support  a  cmdnslon 
that  plaintiff  made  known  to  defendant  very 
shortly  after  the  delivery  of  tbe  deed  that 
she  was  not  satisfied  and  wished  to  bave  the 
property  back,  and  several  times  made  a  re- 
quest of  defendant  to  that  effect.  The  evi- 
dence was  also  such  as  to  support  a  condn- 
sion that  for  a  long  time  after  the  dellv^ 
of  the  deed  plaintiff  was  to  a  great  extoit 
under  the  same  Influence  that  existed  at  the 
time  of  the  execution  thereof. 

We  are  satlsfled  that  It  caimot  be  held 
that  the  conduslon  of  the  lower  court  that 
plaintiff  was  not  guilty  of  laches  was  not 
snffidently  supported  by  the  evidence. 

3.  The  other  points  made  for  reversal  n- 
qnire  but  little  notice. 

[6]  Thoe  was  no  subsequent  ratification 
by  plaintiff  of  the  deed.  The  Instrument 
signed  by  defendant,  dated  Novonber  23, 
1906,  but  signed  "after"  the  deed,  and  mark- 
ed "Recorded  at  request  of  Ll  lAuterbaGh," 
relied  on  as  showing  such  a  ratification,  was 
practically  contemporaneous  with  the  deed 
and  part  of  tbe  same  transaction.  This  in- 
strument  was  simply  an  undertaking  on  the 
part  of  defendant,  "as  a  further  considera- 
tion for  the  conv^ance,"  to  execute  a 
secured  by  mortgage  on  the  property  con- 
veyed, in  conjunction  with  the  grantor,  to 
enable  the  grantor  to  obtain  a  loon  thereon 
for  her  own  uae^  U  it  became  absolattiy  nec- 
essary to  raise  money  in  mat  way  for  bat 
support.  No  sucb  note  or  mortgi^  was  ever 
given,  or  requested  by  plaintiff. 

There  is  nothing  at  all  In  the  claim  that 
Mrs.  Lanterbach  vras  not  damaged  by  tba 
loss  of  her  property. 

The  judgment  is  afBrmed. 

We  concnr:  SHAW,  J.;  8L0SS,  J, 
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▼AN  HOBNO  T.  TREADWELL  et  aL 
(S.  F.  6,101.) 

(Saprane  Court  of  GaUfomia.   Jan.  27,  1913.) 

JuDouBNT  (S  S82*)— Bab— SnxTTiNG  Causes 

OF  Action. 

After  a  judgment  in  an  action  brought  by 
a  pledgor  against  the  pledgee  for  the  recovery 
ot  the  pledged  property,  he  could  cot  bring  a 
new  action  for  the  depreciation  in  the  value  of 
the  property  between  the  date  of  the  tender  of 
the  amount  of  the  secured  debt  and  the  return 
of  the  property,  or  for  attorney's  fees  expended 
in  recovering  tne  property,  since  all  the  damages 
arising  from  the  pledgee's  wrongful  refusal  to 
redeliver  the  property  should  have  been  recover' 
ed  in  the  first  action,  whether  that  action  was 
one  in  claim  and  delivery,  or  was  a  suit  in  equi- 
ty for  specific  performance  of  the  agreement  to 
return  the  property,  and  whether  or  not  the  ele- 
ments of  damage  sought  to  be  subsequently  re- 
covered were  taea  known  or  ascertainable. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1107;  Dec.  Dig.  |  592.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  CJounty  of  San  Franolsco; 
Joho  Hnnt,  Judge. 

Action  by  J.  H.  Van  Home  against  Ivan  G. 
Treadwell  and  another.  From  a  judgment 
tor  deEendantB,  plalntlEt  appeals.  Affirmed. 

U  B.  Melsted  and  Edwin  H.  WUliams,  both 
of  San  Francisco,  for  appellant  H.  H.  Mc- 
PUce,  of  liOB  Angeles,  and  Crittenden  Thorn- 
ton, of  San  Francisco,  for  respondents. 

SLOSS,  J.  The  court  below  sustained  de- 
murrers to  tbe  complaint,  granting  plaln- 
tlff  leave  to  amend.  No  am^dment  having 
been  filed  within  the  time  allowed,  judgment 
was  entered  in  favor  of  the  defendants.  Tbe 
plaintUC  appeals. 

The  complaint  alleges  the  following  facts: 
On  Jime  30,  1910,  plaintiff,  who  was  then 
and  has  ever  since  been  the  owner  of  3,600 
shares  of  the  capital  stock  of  the  Sutter 
Hotel  Company,  pledged  said  shares  to  de- 
fendant Reese  to  secure  the  payment  of  a 
loan  of  92,000.  In  February,  1911,  plain- 
tiff, with  Reese's  consoit,  pledged  said  shares 
to  defendant^Treadwell  to  secure  an  advance 
of  $4,350  made  by  Treadwell  to  plaintiff. 
It  was  agreed  that  oat  of  the  sum  so  ad- 
vanced, Reese's  loan  should  be  repaid.  This 
was  done;  plaintiff  executing  a  note  to 
Treadwell  for  $4,360,  and  Reese  turning  over 
the  stock  to  Treadwell  npon  receiving  from 
the  latter  repayment  of  the  $2,000  loan,  with 
Interest  On  Mardl  26, 1911,  plaintiff  tender- 
ed to  Treadwell  payment  of  the  full  amotmt 
due  upon  the  note,  but  Treadwell  refused  to 
accept  said  payment  or  to  deliver  the  pledg- 
ed stock.  On  March  81,  1911,  lAalntlfl 
brought  an  action  against  the  defendants  to 
recover  said  stock  and  toidered  into  court 
the  sum  of  $4,600  In  payment  of  all  indebt- 
edness due  from  plaintiff  to  Iteedwell.  On 
June  16,  1911,  plaintiff  recovered  Judgment 
In  said  action  against  defendants  for  the  re- 
turn of  said  3,500  shares  of  stock,  and  on 


June  10,  1911.  Treadwell  actaainr  delivered 
the  stock  to  plaintiff. 

It  is  further  alleged  that  on  March  26, 
1911,  the  day  of  the  tender  to  Treadwell, 
plaintiff  had  received  an  offer  of  $7,500  for 
said  stock,  "and  was  ready,  able,  and  wiUlng 
to  sell  said  stock  for  said  sum  of  $7,600." 
On  the  l»th  day  of  June,  1911,  and  at  all 
times  subsequent  to  the  16th  day  of  June^ 
1911,  the  value  of  the  stock  was  $4,500,  and 
no  more.  In  the  action  to  recover  possession 
of  the  stock  plaintiff  was  compelled  to  and 
did  expend  $1,500  in  the  pursuit  of  the  prop- 
erty; I.  e.,  in  payment  of  attorney's  fees. 
The  complaint  prays  judgment  for  $4,600. 

So  far  as  the  plaintiff's  demand  Is  baaed 
upon  the  depredation  In  tbe  value  of  the 
stock,  it  Is  apimrent  that  the  action  seeks  to 
claim  damages  for  the  wrongful  act  of  the 
defendants  in  withholding  possession  of  the 
property,  which  had  already'  been  regained 
by  means  of  the  former  action.  Such  dam- 
ages cannot  be  recovered,  for  tbe  simple  rea- 
son that  the  plaintiff's  right  to  them  should 
have  been  litigated  In  the  former  action. 
The  judgment  there  rendered  was  a  conclu- 
sive adjudication  of  all  matters,  arising  out 
of  the  withholding  of  the  stock,  which  might 
have  been  presented  to  the  court  for  deter- 
mination. Whether  we  regard  the  first  ac- 
tion as  one  in  claim  and  delivery,  or  as  a 
suit  In  equity  for  specific  performance  of 
the  agreement  to  return  pledged  property  on 
payment  of  the  debt  (in  other  words,  a  bill 
to  redeem),  there  can  be  no  question  that  in 
that  action  plaintiff  was  entitled  to  recover 
all  damages  sustained  through  the  wrongful 
refusal  of  the  defendants  to  redeliver  the 
property.  There  was  a  total  breach  of  a  sin- 
gle and  entire  obligation,  and  the  plaintiff 
could  not  split  bis  demand  for  relief  on  ac- 
count of  such  breach,  bo  as  to  entitle  him  to 
recover  a  part  of  such  relief  In  one  action, 
and  the  remainder  in  another.  The  rule  thus 
stated  is  applicable,  even  if  we  assume,  con- 
trary to  what  we  consider  the  fair  construc- 
tion of  the  pleading,  that  the  complaint  shows 
that  the  elements  of  damage  now  sought  to 
be  recovered  were  not  known  or  ascertain- 
able at  the  date  of  the  former  Judgment. 
The  principle  involved  has  been  fully  con- 
sidered and  discussed  In  the  recent  case  of 
Abbott  V.  76  Land  &  Water  Co.,  161  Cal.  42, 
lis  Pac.  426,  and  it  Is  unnecessary  to  repeat 
tbe  arguments  there  elaborated.  It  will  suf- 
fice to  quote  from  the  opinion  a  single  aeia- 
tence,  anilylng  directly  to  the  precise  case 
before  us:  "In  accord  with  the  views  we 
have  stated,"  says  Angellottl,  J.,  "it  has  be^ 
held  that  the  continued  withholding  of  stodu 
or  bonds  after  the  bringing  of  action  to  en- 
force their  delivery,  pending  the  litigation 
and  up  to  the  time  of  the  enforcement  of  tbe 
decree,  is  not  a  new  wrong  redresslble  by  a 
new  action,  but  Is  simply  a  continuation  of 
the  original  wrong,  for  which  the  only  re- 
dress given  by  tbe  law  nxnBt  be  had  in  the 
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original  action;  and  that  cooBequently,  a 
BecoDd  action  would  not  He  for  the  damage 
due  to  depreciation  In  the  value  of  the  stocks 
or  bonds  occurring  between  the  time  of  the 
commencement  of  the  first  action  and  the  de- 
termination of  such  action  on  appeal.  See 
Bracken  v.  Atlantic  Trust  Co.,  167  N.  T.  510 
[60  N.  E.  772,  82  Am.  St.  Rep.  731];  Com- 
merce Bxefaange  Nat.  Bank  t.  Blye,  123  N. 
Y.  132  [25  N.  E.  208]." 

The  demand  for  repayment  of  attorney's 
fees  in  the  former  action  stands  upon  no  dif- 
ferent ground.  If  this  was  a  proper  elemrat 
of  damage  at  all,  It  was  a  damage  which 
flowed  from  the  single  wrongful  act  of  with- 
holding redelivery  of  the  stock.  Plaintiff's 
right  to  reimbursement  was  therefore  adju- 
dicated against  him  by  the  Judgment  in  the 
action  to  enforce  such  redelivery. 
.   The  judgment  Is  affirmed. 

We  concur:  SHAW,  J. ;  ANGELLOTTI,  3. 


(164  Cal.  628) 

FOSTER  V.  BUTLER  et  aL    (L.  A.  2,929.) 

(Supreme  Court  of  California.   Jan.  29.  1913. 
Rehearing  Denied  Feb.  28,  1913.) 

1.  Limitation  op  Actions  (§  84*)  — Mobt- 
QAGK8 — Absence  mom  State, 

Although  under  Code  Civ.  Proc  8  351, 
providing  that  the  time  during  which  a  person 
sued  is  alwent  frtHn  the  state  Is  not  a  "part  of 
the  time  limited  for  ttie  commebcemeDt  of  the 
action,"  a  nojresident  mortgagor  cauuot  plead 
tbe  two-year  liuiitatioDs  of  section  830,  subd. 

1.  if  he  has  not  been  in  the  state ;  it  is  otherwise 
as  to  one  who  has  acquired  the  interest  of  tbe 
mortgagor  tlirough  an  execution  sale. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |g  199,  200;  Dec.  Dig.  | 
84.*1 

2.  Trial  (§  368*)— Agbeed  Statement— Con - 
BTBUcTioN— Absence  fhom  State. 

A  statement  io  an  agreed  etatemeat  of  facts 
tliat  oce  has  never  been  a  resident  of  tbe  state 
does  not  preclude  bis  physical  presence  under 
Pol.  Code,  8  52,  relating  to  residence,  so  as  to 
save  the  right  to  sue  him  as  against  a  plea  of 
iimitotions;  it  not  being  the  purpose  of  Code 
Civ.  Proc.  §  36],  providiog  that  the  time  during 
which  a  person  sued  is  absent  from  the  state 
is  not  a  *  part  of  the  time  limited  for  the  com- 
mencement  of  the  action,"  to  deprive  nonresi- 
dents of  the  benefits  of  tbe  statute  of  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  8  880;  Dec  Dig.  8  36a*] 

3.  Appeal  and  Ebbob  d  1015*)— Review- 
Appeal  FBOM  Motion  fob  New  Tbial— 
Judgment, 

On  appeal  from  an  order  denying  a.  new 
trial,  tbe  question  whether  the  findings  support 
the  judgment  cauDot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  3860-3870;  Dec  Dig.  | 
1015.»1 

D^rtment  1.  Appeal  from  Superior 
Court  San  Diego  County;  W.  R.  Guy,  Judge. 

Action  by  Nathaidri  G.  Foster  against 
Phcebe  M.  Butler  and  others.  Judgment  tot 
plaintiff,  and  defendants  appwl.  Affirmed. 


REPORTER  (Gal. 

A.  H.  Sweet  and  Sam  Ferry  Smith,  both, 
of  San  Diego,  for  appellants.  W.  J.  Moss- 
holder  and  Marks  P.  Mo88h<dder,  both  of 
San  DlegD,  tor  re^ioiident 

SLOSS,  J.  This  action  was  brought  by 
Nathaniel  C.  Foster  against  the  personal 
rei>resentative  and  the  hrfrs  at  law  of  An- 
drew O.  Butler,  deceased,  to  quiet  plaintiff's 
title  to  a  tract  of  land  in  San  Diego  county. 
The  heirs  answered,  asserting  an  interest 
under  a  mortgage  executed  by  Charles  G. 
Wheeler,  Foster's  predecessor  in  Interest,  to 
Andrew  O.  Butler.  The  administrator  with 
the  will  annexed  of  Butler's  estate  answered, 
denying  ptolntifTs  tltla  The  court  gave 
Ju^meut  in  favor  of  plaintiff.  The  defend- 
ant heirs  moved  for  a  new  trial,  which  was 
denied,  and  they  now  appeal  from  the  order 
denying  their  said  motion. 

Tbe  cause  was  presented  upon  an  agreed 
statement  of  facts.  Upon  thlai  statement  the 
court  below  found  that  the  mortgE^e  from 
Wheeler  to  Butler  did  not  constitute  a  lien 
upon  the  premises,  for  the  reason  ttiat  the 
mortgage  and  the  note  secured  by  it  were 
barred  by  limitation.  The  prlndpai  question 
raised  by  this  appeal  is  whether  this  finding 
properly  resulted  from  the  stipulated  facts 
which  are  as  follows: 

On  July  3,  1899,  Charles  G.  Wheeler,  who 
was  then  the  owner  of  the  land  In  question, 
executed  to  Andrew  O.  Butler  his  promis- 
sory note  for  fS.OOO,  with  interest,  payable 
six  months  after  date,  together  with  a  mort- 
gage of  the  land  to  secure  said  note.  Both 
Wheeler  and  Butler  were  residents  of  Chi- 
cago, and  the  note  and  mortgage  were  exe- 
cuted and  delivered  In  that  city.  Neither 
of  them,  as  we  construe  the  statement,  has 
since  been  in  the  state  of  California,  "ex- 
cept that  Wheeler  was  temporarily  in  tbe 
county  of  San  Diego  for  about  three  weeks 
in  March  and  April,  1902."  No  part  of  the 
principal  or  interest  on  said  note  baa  been 
paid.  On  March  2,  1901,  Foster,  the  plain- 
tiff herein,  commenced  an  action  In  the  su- 
perior court  of  San  Diego  covntjr  against 
Wheeler,  and  on  the  same  day  a  writ  of  at- 
tachment was  duly  IsBued  in  said  action  and 
levied  upon  the  land  in  controversy  as 
Wheeler's  property.  Wbeeler  appeared  and 
answered.  On  March  21,  1902,  a  personal 
Judgment  was  entered  In  said  action  In  fa- 
vor of  Foster  and  against  Whe^r  for  some 
914,000.  On  March  22.  1902,  a  writ  of  exe- 
cution was  Issued  and  levied  upon  said  land, 
and  on  Apiil  24, 1802,  the  interest  of  Wheel- 
er therein  was  sold  by  the  sherlfl  at  eftecu- 
tlon  sale  to  the  plalntifC  Foster.  A  certifi- 
cate of  sale  was  duly  issued  to  the  inirduLser, 
and  a  dapllcate  filed  In  the  offlre  of  the  comi- 
ty recorder  on  the  «ame  day.  Mo  redem[>-- 
tlon  was  made,  and  on  June  18,  1903,  the 
sheriff  executed  and  delivered  to  Foster  a 
deed  of  said  property.  The  Aerlflrs  deed 
was  recorded  on  June  19,  1903.  Foster  has 
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nerer  parted  witb  his  title,  and  baa,  ever 
ibice.  been  In  constnictlTe  possesslmi  of  the 

Andrew  O.  Butler  died  at  Chicago  on  the 
15th  day  of  Jannary,  1902,  leaving  a  will, 
which  was  admitted  to  probate  b7  the  mpe- 
tUa  court  of  San  Diego  county  on  July  1, 
ISXH.  Butler's  only  hdni  w^e  his  widow 
and  three  sons,  all  of  whom  are  defendants 
herein.  The  widow  Is  sole  legatee  and  dev- 
isee under  the  will.  The  plaintiff  baa  never 
been  a  resident  of  the  state  of  California* 

[1]  The  complaint  in  this  actlcm  was  filed 
on  the  18th  day  of  June,  1908.  The  answer 
of  appellants,  asserting  the  mortgage  Hen, 
was  filed  November  2&,  1908.  The  mortgage 
dd)t  was  payable  on  February  8,  1900,  and* 
since  the  note  and  mortgage  were  executed 
out  of  the  state,  the  time  within  wbldi  an 
action  of  foredosuie  could  have  been  brought 
was  that  declared  by  subdivision  1  of  section 
338  of  the  Code  of  Ovll  Procedure;  L  e., 
two  years.  Under  section  351  of  the  same 
Code,  the  time  during  whidi  a  person  sued 
is  absoit  from  the  state  la  not  "part  of  the 
time  limited  for  the  commencement  of  the 
acticm."  So  far,  then,  as  Wheder,  the  origi- 
nal mortgagor,  is  couched,  bier  absence 
from  the  state  would  have  d^rred  htm  of 
the  right  to  set  up  the  statute  of  Undtations 
in  defense  to  an  action  brought  against  him 
on  the  note  and  mortgage. 

But  the  plaintiff,  as  successor  to  the  in- 
terest of  the  mortgagor,  stands  in  a'differmt 
position.  It  is  settled  by  a  series  of  ded- 
ans, ezt^dlng  over  many  years,  that  the 
mortgagor  cannot,  by  waiving  the  bar  of  the 
statute,  affect  the  right  of  a  subsequent  pur- 
chaser or  incumbrancer  of  the  murtg^iged 
piemlses  to  insist  as  to  himself  that  the  ac- 
tion was  not  brought  in  time.  The  rule  was 
applied  at  an  early  date  to  cases  where  the 
waiver  had  been  by  express  agreement 
Lord  V.  Morris,  "18  Cal.  482;  McCarthy  v. 
TV-bite,  21  Cal.  486.  82  Am.  De&  764.  And 
no  different  question  arises  where  the  orig- 
inal nuntgagor  has  lost  bis  rlfi^t  to  plead 
the  statute  by  absenting  himself  from  the 
state.  Wood  v.  Ckiodfellow,  43  CaL  185; 
Watt  V.  Wright,  66  CaL  202,  5  Pac.  9t;  Fll- 
ilOni  V.  Trobock,  134  Gal.  441.  62  Pac.  1066, 
66  Pac.  687;  Brandensteln  v.  Johuson,^  140 
CaL  29,  73  Pac.  744:  Oal.  Title  Insi  &  T. 
Co.  V.  Miller,  3  CaL  App.  66,  84  Pac.  463. 
**When  third  persons  have  subsequently  ac- 
quired interests  in  the  mortgaged  property, 
they  may  invoke  the  aid  of  the  statute  as 
against  the  mortgage,  even  though  the  mort- 
gagor, as  between  himself  and  the  mort- 
gagee, may  have  waived  its  protection;  and 
we  see  no  difference  In  prlndple  between  a 
suspension  of  the  running  of  the  statute  re- 
sulttng  from  an  express  waiver  and  one  caus- 
ed by  his  voluntary  act  in  absenting  himself 
from  the  state."  Wood  v.  Goodfellow,  supra, 
"The  law  as  to  this  point,"  said  McFarland, 
J.,  in  Brftndenstein  v.  Johnson,  supra,  "has 
been  settled  by  former  decisions  of  this 


court,  *  *  •  and  13iere  Reros  to  be  no 
necessity  for  dlscuaslng  it  as  if  the  question 
were  still  an  open  one." 

[2]  If  the  statutory  period  of  limitation 
did  not  commence  to  run  in  fiivor  of  Foster, 
the  respondent,  as  early  as  March  2,  1901, 
when,  by  virtue  of  the  levy  of  his  writ  of 
attachment,  he  became  the  owner  of  a  Hen 
appearing  of  record  (Code  Civ.  Proc.  {  642^, 
the  statute  was  certainly  set  In  operation, 
At  the  latest,  ea  June  10,  1903,  when  the 
sheriff's  deed  to  him  was  recorded.  In  either 
view,  the  time  for  mfordng  any  rights  un- 
der the  mortgage  against  Foster's  Interest  in 
the  property  had  long  expired  when  this 
action  was  brought  It  is  argued  that  the 
agreed  statement  ahows  that  not  only  the 
original  mortgagor,  but  the  plaintiff  himself, 
was,  by  reason  of  absence  from  tiie  state, 
precluded  from  setting  up  the  bar  of  the 
statute.  See  Com.  Sav.  Bank  v.  Hornberger, 
140  Gal.  16,  78  Pac;  626.  But  the  facts  do 
not  support  this  contation..  There  is  no 
stipulation  that  Foster  was  out  of  the  state 
for  a  period  sufll<lent  to  save  the  mortgagee's 
right  to  sne  him,  or,  in  fact,  that  he  was  ab- 
sent at  all.  It  is  declared  in  the  agreed 
statonent  that  plaintiff  has  never  been  a 
resident  at  CaUfomia,  hut,  of  course,  the 
fact  that  one  is  not  a  resident  ct  a  place  is 
in  nowise  inoonslBtait  with  his  physical 
presence  ther&  Pol.  Code,  %  62.  To  bring 
the  plaintiff  within  the  exception  of  section 
361,  it  would  have  been  necessary  to  show 
that  he  was  not  in  fhct  within  the  state  tot 
periods  a^re  gating  two  years  between  the 
accrual  of  a  cause  of  actl<m  i^Inst  him  and 
the  commencemrat  of  the  acticm.  The  sec- 
tion does  not  assume  to  derive  nonresidents 
of  the  benefits  ot  the  statute  of  limitationB. 
What  it  does  is  to  exclude' from  cmaputatlon 
the  time  during  which  any  defoidant  resi- 
dent or  nonreddcnt,  may  hare  been  out  of 
the  state.  Tha  force  of  this  dlstihction  was 
evidently  recognlEed  by  the  defendants  thttn- 
selres,  for  in  thdir  answer  they  do  not  con- 
tent tliemselves  wlUi  alle«:ing  that  Foster 
was  a  nonresident,  but  aver,  in  addition,  that 
he  had  been  absent  from  the  state  since  the 
28th  day  of  March,  1901.  The  latter  avei^ 
meut,  however,  did  not  find  its  way  Into  the 
agreed  statement  of  facta. 

For  these  reasons,  the  finding  tliat  the 
note  and  morteage  were  barred  by  the  stat- 
ute of  limitations  cannot  be  h^d  to  be  un- 
supported. 

[I]  The  appellants  make  the  furtho:  con- 
toitlon  that  tlie  plaintiff  should  not  be  per- 
mitted to  quiet  his  title  against  the  appel- 
lants withont  paying  or  offering  to  pay  the 
mortgage  debt  even  though  an  action  to 
foreclose  the  mortgage  be  barred.  On  the 
record  before  us,  this  point  cannot  be  pre- 
sented otherwise  than  by  a  dalm  that  the 
findings  do  not  support  the  Judgment  Such 
claim  might  properly  be  made  on  an  appeal 
from  the  Judgment,  but  is  not  Involved,  and 
cannot  be  con^ddered  on  an  appeal  from  an 
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OTder  denrlng  a  new  trial  (Great  Western, 
eta,  CO.  V.  Oiambera,  153  Cal.  307,  310,  95 
Fac.  151,  and  cases  cited),  whl<di  Is  all  that 
we  have  before  us  here. 
The  order  Is  afflrmed. 


We  concur:  SHAW,  J.;  ANGELLOTTI,  J. 

(U4  Cal.  6H) 

GUGOIiZ  V.  GEHRKENS  et  al.  (U  A.  2,709.) 
(Sapreme  Court  of  California.    Jan.  24,  1913.) 

1.  CoHTBACTS^  118*)— Wills— Agbeemknt  to 
Set  Abide— VAUDirr. 

Plaintiff  was  deviwd  one  qoarter  of  an  es- 
tate and  made  an  executor,  and,  with  the  der- 
iaee  of  another  quarter,  who  was  also  an  execu- 
tor, agreed  with  testator's  widow,  who  had  a 
life  Interest  In  die  whole  estate,  that  if  she 
would  promise  to  devise  each  of  them  a  quarter 
of  her  estate  they  would  help  her  to  have  the 
will  set  aside.  The  executors,  after  filing  appli- 
cation for  probate,  which  was  resisted  by  the 
widow,  represented  hy  the  partner  of  their  own 
attorney,  made  no  effort  to  sustain  the  will; 
and  it  was  denied  probate  and  the  property  dis- 
tributed to  the  widow  as  sole  heir.  The  dev- 
isees of  the  other  half  of  the  estate  knew  noth- 
ing of  the  proceedings.  Testator  was  competent 
to  execute  the  will,  and  it  was  valid_,  as  known 
to  plaintiff.  Seld,  in  an  action  against  the  ex- 
ecutor of  the  deceased  widow,  that  the  agree- 
ment was  unenforceable,  as  opposed  to  public 
poU^  and  baaed  npon  an  iUegal  consideration. 

[Ed.  Note.— Fw  other  cases,  see  Contracts, 
CenL  Dig.  K  621-S41;  Dec.  Dig.  {  113.*] 

2.  CoKTBAOTsJS  129*)  —  Wills  —  Pbobatb — 
Aobrement  Between  Parties— Validitt. 

While  an  agreement  between  all  the  parties 
interested  in  the  probate  of  a  will  that  some 
course  be  followed  as  to  contesting  the  will,  or 
as  to  the  property  involved,  in  the  absence  of 
contemplated  fraud  or  violation  of  law,  is  valid, 
yet  an  agreement  to  resist  the  probate  of  a  will 
and  procure  it  to  be  set  aside,  so  aa  to  cat  off 
the  interest  of  one  who  was  not  a  party  to  the 
agreement,  tends  to  thwart  jusuce,  and  is 
against  public  policy. 

[EJd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  616-632;  Dec  Dig.  {  129.*] 

3.  Contbacts  3  139*)— Illegality  of  Oon- 
sidebatiok—Effeot— Pasties  Not  in  Pabi 
Delicto. 

An  agreement  between  testator's  widow  and 
an  executor  and  devisee  under  the  will,  whereby 
the  executor  helped  the  widow,  who  had  a  life 
Interest  in  the  whole  estate,  to  have  the  will 
set  a^de  and  the  estste  distributed  to  her  as 
sole  heir,  in  consideration  of  her  promise  that 

would  devise  him  a  quarter  of  her  estate, 
though  made  without  duress  or  undue  influence, 
bat  void  in  equity  on  the  grounds  of  public 
policy  and  illegality  of  consideration,  was  not 
enforceable  against  the  widow's  estate,  on  the 
nound  that  such  executor  was  not  in  pari  de- 
licto. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §;  684-700;  Dec.  Dig.  |  139.  •] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  Leon  P,  Mosa,  Judge. 

Action  by  Emll  S.  Gugolz  against  C.  M. 
Getarkens,  executor  of  Marie  Gugolz,  deceas- 
ed, and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed. 

Mott  &  Dillon  and  Louis  W.  Myers,  all 
of  Los  Angeles,  for  appellants.  R.  L.  Horton, 
of  Los  Angeles,  for  respondent 


ANGELLOTTI,  J.  Plaintiff  had  Judgmoit 
from  which,  and  from  an  order  denying  their 
motion  for  a  new  trial,  defendants  appeal. 
The  action  Is  one  to  enforce  an  alleged  oral 
agreement,  made  In  1881^  toy  which  Marie 
Gugolz,  the  deceased,  agreed  to  make  a  will 
In  favor  of  plaintiff  to  the  extent  of  one- 
fourth  of  all  the  property  that  she  should  die 
possessed  of.  She  died  testate  in  January, 
1907,  leaving  an  estate  of  the  value  of  about 
$37,000.  By  her  will  she  bequeathed  to  vari- 
ous persons  other  than  plaintiff  sums  ag- 
gregating abont  $22,000.  To  plaintiff  she  left 
$0,  and  no  more.  The  defendants,  other  than 
the  executor  of  the  wtU,  are  all  either  leg- 
atees thereunder,  or  heirs  of  the  deceased. 
The  trial  conrt  fonnd  In  aecord  with  the  al- 
l^tiona  of  the  complaint,  and  concluded 
that  plaintiff  was  entltied  to  a  one-fourth  In- 
terest In  tbe  entire  estate,  subject  to  adminis- 
tration thereof,  and  that  defendants  are  con- 
structive trustees  of  such  Interest  tberdn  for 
the  benefit  or  use  of  plaintiff. 

Plaintiff  was  a  nephew  of  the  deceased 
husband  of  Marie  Gugolz,  Caspar  Gugolz,  be- 
ing the  son  of  a  brother  of  said  Caspar 
Gugolz.  He  lived  with  and  was  maintained 
and  cared  for  by  said  Caspar  and  Marie 
Gugolz  from  1871,  when  he  was  about  10 
years  of  age,  to  the  time  of  death  of  Caspar, 
which  occurred  In  December,  1881,  In  Denver, 
Colo.,  where  Caspar  resided.  He  continued 
to  live  w}th  deceased  after  the  death  of  Cas- 
par until  some  time  In  1890,  when  he  mar- 
ried, after  which  he  lived  In  Denver,  and  de- 
ceased lived  In  Los  Angeles,  Cal.  He  was 
never  legally  adopted  by  either  Caspar  or 
Marie.  Notwithstanding  many  allegations 
and  findings  as  to  matters  of  this  character, 
there  Is  no  contention  tbat  there  Is  anything 
alleged  or  found  that  would  entitle  plaintiff 
to  any  relief,  other  than  the  alleged  agree- 
ment hereinbefore  referred,  to,  and  no  such 
contention  could  reasonably  be  made.  Plain- 
tiff bases  his  claim,  as  he  must,  solely  on 
such  agreement 

The  facts  relating  to  the  agreement,  as  al- 
leged In  the  complaint,  were  substantially 
as  follows:  Caspar  died  testate,  leaving  an 
estate  amounting  in  value  to  about  $30,000. 
By  his  will  he  gave  to  plaintiff  a  one-fourth 
Interest  in  all  his  property  and  estate.  Marie 
Gugolz  Informed  plaintiff  that  she  was  dis- 
satisfied with  the  terms  of  said  will  and 
would  contest  it,  asked  plaintiff  not  to  make 
any  objection  to  such  contest,  and  promised 
him  that  If  he  made  no  such  objection  she 
would  make  a  will  in  his  favor,  leaving  him 
a  one-fourth  Interest  In  all  of  the  property 
that  she  should  die  possessed  of,  and  that 
he  would  lose  nothing  by  refraining  from 
making  such  opposition.  He,  having  perfect 
confidence  and  trust  In  said  aunt  and  her 
promise,  consented  and  agreed.  She  did  con- 
test the  will,  plaiutiff  made  no  opposition  to 
said  contest,  and  the  will  was  set  aside  and 
denied  probate  by  the  court.    "If  he  had 
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nmde  <q)posItioiL  to  llie  conteBt,  *  *  *  he 
btitores  that  tbe  eame  would  have  been  bus- 
talned,"  and  he  would  bare  owoaed  It  but 
for  hoe  promise.  The  contest  went  by  de- 
flinlt,  by  reason  of  his  failure  to  oppose  the 
samfe  It  was  allei^d  that  such  promise  was 
based  upon  a  good,  TaUd,  and  adequate  con- 
stderation. 

The  findings  of  tbe  trial  court  show,  In  ad- 
dition to  the  above,  the  following:  By  the 
wUl  of  Caspar  a  life  Interest  In  all  his  prop- 
erty was  glren  to  said  Marie  Ongok.  Sub- 
ject to  such  life  Interest,  plalntlfl  was  given 
one-fourth  of  the  estate,  a  brother,  Edward, 
hi  Switserland,  was  given  one-fburtb,  one 
Adolph  A^tpU  was  given  one-fourtb,  and  tbe 
^  dilldren  of  Gottlieb  AeppU  were  given 
one-fonrttL  Plaintiff  and  Adolph  AeppU 
were,  by  the  terms  of  the  will,  made  the  ex- 
ecutors thereof.  At  the  time  of  the  agree- 
ment plaintiff  had  not  quite  attained  the  age 
of  majority,  but  was  of  full  age  on  tbe  day 
when  the  hearing  on  the  a^lcaUon  tor  pro- 
bate was  had.  The  findings  as  to.  the  terms 
of  the  agreement  and  tbe  matter  of  consider- 
ation were  In  accord  with  the  allegations  of 
the  complaint 

The  answera  of  def^dants  snflBclently  d«iy 
the  allegatlonB  of  tbe  complaint  as  to  the 
terms  of  the  agreement  and  the  matter  of 
a  good,  valid,  and  adequate  consideration; 
and  tbe  findings  on  these  matters  are  sof- 
fldently  attacked  by  spedflcatlons  of  insuf- 
ficiency. 

The  evidence  as  to  the  terms  of  the  agree- 
ment, in  so  ter  as  they  refer  to  what  plain- 
tiff wax  to  do  in  consideration  of  the  promis- 
ed act  of  Marie  Gugols,  ^ows  a  very  different 
case  from  Out  presented  by  either  complaint 
or  findings,  and  one,  we  believe,  that  presents 
a  materially  different  legal  question.  Of 
course,  It  is  natorally  to  be  expected  that 
there  would  ordinarily  be  some  difficulty  in 
proviiv  Jnst  what  an  oral  agreement,  made 
more  than  25  years  before,  was,  where  there 
is  no  written  memorandum  ot  any  kind  to 
show  the  conversation  relied  upon  as  stating 
the  tenns.  But  here,  in  the  light  of  the  tOh 
tlmony  of  the  plaintiff  iiimsel^  who  gave 
tbe  only  evidence  there  was  as  to  the  terms 
of  the  agreement,  and  the  evidence  as  to  what 
was  actually  done  1^  him  In  pursuance  of 
tlie  i^reouent.  there  can  be  no  question  as 
to  Jnst  what,  in  substance,  the  agre^ent 
was. 

On  tbe  evening  of  the  day  on  which  Ga^ar 
OugolE  was  buried,  December  28,  or  SO,  1881, 
Marie  Gugols  and  plaintiff  and  Adolph  Aep- 
pU, who  bad  come  from  Chicago  for  the  fu- 
neral, were  together  at  the  residence  of  Mrs. 
Qugols.  They  read  the  wlU,  and  Mrs.  Gugols 
gxpresBcd  her  dissatlsfiictiDn  therewith.  She 
said  to  them:  "If  you  agree  to  nuke  no  op- 
position and  to  have  this  wm  aet  aside,  you 
mi4  Adolph,  I  will,  right  after  It  Is  defeated, 
maiu  my  win  glvhig  yon  each  your  quarter 
after  my  death.  Bmll,  you  can  have  your 
quarter,  and  Adolph  shall  liave  your  quarter. 
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and  the  will  will  be  made  In  theeame  division 
as  Uncle  had  It"  They  both  agreed,  saying: 
"Yes;  we  will  help  you  out;  and  if  you  will 
fulfill  your  iwomlse  and  make  your  will  tbe 
same  as  Uncle  had  It  we  tDiU  help  you  out  In 
even/  ahape  and  form."*  Tbe  next  day  they 
all  three  went  to  tbe  office  of  tbe  lawyer  who 
bad  drawn  tbe  will,  and  who  had  acted  as 
one  of  tbe  subscribing  wltneues  when  it  was 
executed  December  18,  1881.  This  lawyw 
was  told  by  them  that  "all  three  of  us  agreed 
together  to  have  it  [the  will]  set  aside,  and 
If  it  can  be  done  to  have  it  don&"  He  told 
them  it  would  be  a  "pretty  bard  matter  to 
do  it,"  but  that,  "of  course,  with  a  little 
sctaemlng  *  *  *  it  can  be  acctmipllshed.** 
He  directed  them  to  return  in  a  few  days;. 
On  their  return,  January  4,  1882,  they  were 
taken  by  the  lawyer  before  the  probate  Judges 
where  platoUff  and  Adolph  AeppU  signed  a 
petition  for  the  admission  to  probate  Gas- 
par's  win  and  the  issuance  to  them  of  letters 
testementary,  and  were  sworn  as  to  the  tmtb 
of  tbe  aUegatitfns  of  the  petition.!^  said 
Judge.  A  few  days  later  the  three  went  to 
tbe  lawyer's  office  again,  and  Marie  Gueols 
signed  a  written  opposiUon  to  the  aj^catlon 
for  probate.  On  January  25,  1882,  tbe  three 
wait  with  tbe  lawyer  to  court,  together  with 
the  lawyer's  partner,  who  acted  on  the  hear- 
ing as  tbe  attorney  for  Marie  Gugolz.  The 
two  subscrlMng  wltoesses  testified,  being 
questioned  only  by  the  attorney  appearing 
for  Marie  Gugolz.  The  deposition  of  tbe  at- 
torney who  drew  Uie  will  shows  that  tbe  peti- 
tioning executors  had  no  attorney  on  sn<^ 
hearing,'  did  nothing  after  filing  thei^  peti- 
tion to  sustain  the  will,  slmidy  remained 
quiet  at  such  bearing  "and  kept  dose  to  Mrs. 
Gugols,"  and  that  "all  went  the  other  way 
by  the  persuasions,  promises,  and  inducft- 
ments  of  Mrs.  Gugolz."  This  was  to  no  way 
contradicted.  When  the  hearing  was  com- 
pleted, tbe  attorney  Who  drew  the  win,  ac- 
cording to  tbe  testtmony  of  platotlff,  came 
over  to  tbe  three  and  said  to  tbe  ezeevtors, 
"I  have  defeated  that  wlU  to  i^vor  of  your 
aunt"  The  deposltloh  of  this  lawyer  further 
shows*  that  Caepar  Gugolz  was  not  mentally 
Incompetent  to  execute  a  will,  and  that  It 
was  not  true  that  the  subscrlbtog  wftnessen 
did  not  snbscrlbe  their  names  in  the  presence 
of  tbe  testetor.  Platotlff  himself  testlfled 
that  he  was  present  at  the  execution  of  mnA 
will ;  that  Caspar  Gugolz  signed  the  will  In 
the  itteseoce  of  the  subscrlMng  wltnen— 
and  that  both  subscribing  witaesses  attached 
th^  signature  at  tbe  request  and  In  the 
presence  of  tbe  deceased;  and  that  be  stated 
it  was  bis  wiU.  This  uncontrtedleted  tertl- 
mimy  covers  all  the  grounds  of  the  conteet 
made.  There  aniears  to  be  no  reaem  to 
doubt  that  the  will  was  to  fact  valid,  and 
ttmt  phitotlff  knew  Itto  be  valid.  Thereosad 
sufficiently  sSann  that  none  of  tke  other 
bmefidariea  under  the  wlU  vrere  to  GolMnd* 
at  the  time,  or  knew  anything  about  the  pr»- 
caedtoSB.   On  January  25,  1882,  the  aUscBd 
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will  wu  deaded  probate,  and,  as  a  result,  all 
of  the  property  of  Caspar  Ovgols  was  sutne- 
qnently  distributed  to  Marie  Gagolz,  as  sole 
heir. 

Going  back  to  the  language  used  by  plaln- 
tur  In  his  testimony  as  to  the  terms  of  the 
contract,  we  see  that  the  prpposition  made 
by  Marie  Gugols  to  the  two  executors  was 
to  l«tre  them  each  one-fourth  of  her  estate 
if  they  would  agree,  not  only  to  make  no  op- 
position to  her  contest,  but  also  "to  hare  this 
will  set  aside";  and  that  they  in  response 
said  that  if  she  would  make  such  a  disposi- 
tion of  her  property  '*we  will  help  you  out  in 
every  shape  and  form."  This  implied  not 
only  passive  acquieecence  in  anythii^  she 
mt^t  do  in  the  matter  of  a  contest,  but  also 
such  active  participation  on  their  part,  even 
as  executors,  as  might  be  essential  to  bring 
about  the  setting  aside  of  the  will;  and  the 
conduct  of  the  executora  thenceforth  to  the 
time  of  the  making  of  the  order  denying  pro- 
bate of  the  will  clearly  shows  their  under- 
standing that  such  was  the  nature  of  their 
undertaking.  We  may  concede  that  the  con- 
tract as  alleged  and  found  cannot  be  held, 
in  view  of  the  authorities,  to  be  void  as 
against  public  policy,  or  to  be  based  upon  an 
Illegal  consideration. 

[1]  But  the  contract  shown  by  the  evidence 
is  a  very  different  contract  from  the  one 
alleged  and  found.  The  contract  shown  was 
one  t>etween  the  executors  named  in  the  will, 
on  the  one  hand,  and  the  sole  heir  of  deceas- 
ed, on  the  other,  by  which  its  executors 
agreed  to  actually  Join  with  such  heir  In 
having  the  will  set  aside,  r^ardless  of  its 
validity,'  and  In  violation  of  the  rights  of 
the  legatees  other  than  themselves,  who  were 
entitled,  under  the  will,  to  one-half  of  the 
estate,  subject  to  the  life  interest  of  Marie 
Gugolz,  to  use  the  office  to  which  they  were 
appointed  by  the  will  to  accomplish  this  re- 
sult, as  executors  named  in  tbe  will  to  In- 
stitute a  proceeding  for  Its  probate  and  the 
issuance  of  letters  testamentary  to  them- 
selves, for  the  sole  pnrpoae  of  enabling  the 
heir  to  contest  the  same,  and  to  allow  sncb 
contest  to  prevail  by  default  on  their  part, 
regardless  of  the  merits  thereof,  all  In  con- 
sideration of  the  promise  on  the  part  of  the 
heir  to  bequeath  to  each  of  them  by  her 
last  will  one-fourth  of  her  estate.  This,  of 
course,  wa^  as  said  by  counsel  for  appel- 
lants, not  a  mere  agreement  "for  the  relin- 
quishment of  a  valid  right,"  or  "a  maUer 
which  concerns  the  parties  only."  It  appears 
to  us  that  a  mere  statement  of  the  terms  of 
tbe  real  contract  is  enough  to  clearly  show 
that  the  contract  is  opposed  to  public  policy, 
and  is  based  upon  an  Illegal  consideration. 

[2]  The  abaoice  of  sound  objection  on  this 
ground  to  a  contract  having  for  its  sole  pur- , 
pose  the  dltvosition  of  property  in  a  manner 
different  from  that  pn^Kwed  by  a  testator, 
even  where  the  contract  contemplates  the 
rejection  of  the  will  when  oCr^ed  for  pro- 
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bate  or  its  setting  aside  wlien  admitted  to 
probate,  wh«i  it  is  mtirely  tne  from  traudt 
and  is  made  by  all  the  parties  In  intereet^ 

may  be  freely  conceded.  As  has  often  been 
substantially  said,  tbe  public  generally  has 
no  interest  in  the  matter  of  tba  prolnte  of  a 
will ;  and  only  those  interested  in  th^  estete 
under  the  will  or  otherwise  are  affected  by 
such  a  contract  If  they  all  agree  upon 
some  course  to  be  followed,  and  their  con- 
tract is  otherwise  free  from  contemplated 
fraud  or  violation  of  any  law,  no  one  else 
has  any  such  Interest  as  warrants  complaint 
Such  was  the  character  of  contract  involved 
In  Spangenberg  v.  Spangeuberg  (App.)  12ft 
Pac.  379,  especially  relied  on  by  plaintiff 
here,  where  tbe  contract  purported  to  affect 
only  such  property  of  the  deceased  as  should 
in  fact  be  received  by  the  parties  thereta 
In  Estate  of  Garcelon,  104  Cal.  570,  38  Pac. 
414,  82  L.  R.  A.  595,  43  Am.  St  Rep.  134,  an- 
other case  much  relied  on  by  plaintiff,  a  con- 
tract by  an  heir  to  retrain  from  contesting  a 
will  was  Involved.  It  was  said  that  the  con- 
tract was  one  that  concerned  the  parties 
alone,  and  one  that  did  not  appear  to  be 
against  public  policy.  The  contract  here  In- 
volved concerned,  not  only  the  parties  there- 
to, but  also  all  the  other  legatees  under  the 
will  of  Caspar  Gugolz,  none  of  whom,  the 
record  sufficiently  shows,  were  present,  or 
had  any  actual  notice  of  what  was  being 
done.  Such  other  legatees  were  all  entitled, 
if  the  will  stood,  to  receive  the  amounts  giv- 
en them,  subject  to  the  life  Interest  given  to 
Marie  Ougolz.  This  Interest  given  them  was 
free  from  any  power  of  disposition  on  the 
part  of  said  Marie  Gugolz.  The  setting  aside 
of  the  will  Involved  the  absolute  destruction 
of  this  right  conferred  on  them  thereby,  and 
tbe  vesting  of  the  whole  of  their  interest  In 
Marie  Gugolz,  to  do  with  as  she  saw  fit  The 
purpose  and  effect  of  the  contract  were  to 
accomplish  this  very  result,  to  prevent  the 
probate  of  the  will  In  order  to  defeat  the 
rights  of  the  l^atees  thereunder,  not  It  may 
be  conceded,  merely  to  so  deprive  such  leg- 
atees of  their  rights,  but  for  the  purpose  of 
enabling  Marie  Gugolz  to  have  all  of  the 
property,  with  absolute  power  of  dlsposltion- 
The  only  undertaking  of  Marie  Gugolz  was 
to  leave  such  property  as  she  possessed  at 
the  time  of  her  death  to  the  legatees  named 
In  her  husband's  will,  in  the  proportions  spec^ 
ified  ther^.  In  addiUon  to  ttds,  the  con- 
tract contemplated,  and  In  its  execution  in- 
volved, not  the  mere  omission  of  the  execu- 
tors named  In  tbe  will  to  take  any  step  look- 
ing to  the  defense  thereof,  but  their  active 
co-operation  as  executors  in  so  presenting 
the  matter  to  the  court  as  to  bring  about  the 
invalidation  of  the  will,  regardless  of  whetii- 
er  or  not  there  was  any  1^1  objection  there- 
to. We  think  no  case  can  be  found  in  which 
sndi  a  contract  has  been  held  to  be  valid. 
It  has  been  expressly  held  that  an  agreement 
to  resist  the  probate  of  a  wtU  and  procure  it 
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to  be  aet  aside,  so  as  to  eat  <^  the  Interest 
of  one  who  Is  not  a  party  to  the  ftgreement. 
Is  against  public  policy;  It  being  said  that 
the  object  of  such  a  contract  was  against 
public  policy,  as  toidlng  to  thwart  Justice. 
See  Gray  t.  BCcReyuolds,  66  Iowa,  481.  21  N. 
W.  77T.  54  Am.  Sep.  10. 

In  Go<Airan  t.  Zachery.  187  Iowa,  685,  116 
N.  W.  486,  16  L.  R.  A.  (N.  8.)  236,  126  Am. 
St  Bep.  807,  16  Ann.  Cas.  29T,  the  heirs  ot 
the  testator,  who  wrae  given  a  life  Interest 
by  the  will,  with  remainder  orar  to  their 
iBsae,  In  order  to  obtain  a  fee-sltnple  title, 
agreed  with  the  person  named  as  executor 
to  pay  him  S2,000,  Id  lien  of  the  compensa- 
tion he  would  be  entitled  to.  as  executor  and 
trustee  If  the  provisions  of  the  will  should 
be  carried  out,  If  he,  acting  In  conjunction 
with  them,  should  secure  the  setting  aside 
of  the  will  of  deceased.  The  executor  did 
not  even  petition  for  the  probate  of  the  will; 
such  petition  being  presented  by  tbe  guard- 
ian of  one  of  tbe  heirs.  The  will  was  denied 
probate  on  the  contest  made  thereto.  The 
qneetlou  of  the  executor's  right  to  recover 
the  ¥2,000  agreed  to  be  paid  him  was  pre- 
sented, and  the  contract  was  held  to  be 
against  public  policy,  and  recovery  thereon 
was  denied.  It  was  said  that  by  the  con- 
templated adjudication  that  tbe  will  was 
not  valid  the  rights  of  the  issue  entitled  to 
tbe  remainder  were  to  be  absolutely  defeat- 
ed, and,  citing  Gray  v.  McReynolds,  supra, 
that  such  an  agreement  to  cut  off  the  Inter- 
est of  one  who  is  not  a  party  Is  against  pub- 
tic  policy.  It  was  further  held  that  the 
agreement  there  Involved  was  against  pub- 
lic policy.  In  that  It  contemplated  the  viola- 
tion by  defendant  of  the  trust  reposed  In 
him  by  his  father  in  naming  him  as  an  ex- 
ecutor to  carry  out  the  provisions  of  the 
win,  .although  he  had  not  assumed  any  obli- 
gation as  such;  the  court  saying  that  It  be- 
lieved it  to  be  In  violation  of  public  policy 
that  he  should  speculate  on  the  advantages 
which  would  accrue  to  him,  as  executor  and 
trustee,  should  the  wlU  be  admitted  to  pro- 
bate, and  make  the  relinquishment  of  those 
advantages  the  consideration  for  an  agree- 
ment to  secure  a  pecuniary  consideration.  It 
was  further  said  that  any  contract  which  In- 
volves a  fraud  on  the  rights  of  others  is 
against  public  policy. 

In  Bldenbaugh  v.  7oung,  145  Mo.  274,  4t( 
S.  W.  059,  the  agreement  of  one  heir  to  pay 
another  $10,000,  if  a  proceeding  for  the  set- 
ting ztAAe  of  the  will  of  the  deceased,  in- 
stituted by  the  promisor,  should  be  success- 
ful and  the  will  set  aside,  was  Involved.  The 
effect  of  such  a  conclusion  of  the  proceeding 
was  to  cut  off  the  rights  of  a  devisee  who 
was  not  a  party  to  the  agreement.  It  was 
said  tliat  under  the  facts  ai^earing  the  con- 
tract was  entered  Into  by  two  apparent  ad- 
vmary  parties,  without  the  consent  of  a 
codefendant  oC  one  of  than;  and  that  tbe 
pBTtic^tlng  defoktant  was  to  be  paid  a 


OKBRKENB  11 

moncv  consideratlMi  by  tbe  contestant  If  be 
was  anccessfnL  It  was  said  Isr  the  conrt 
that  the  contract  showed  that  It  waa  entered 
into  for  tdhe  purpose  of  ^fraudlnf  the  deT> 
Isee  not  a  party  to  tbe  agreonent,  and  of 
imposlnjv  upon  the  court,  vader  tbe  pretoise 
by  the  promisee  that  she  was  acting  in  con- 
cert with  hw  codefendant  in-  resisting  the 
suit  to  set  aside  tbe  will,  while  at  tbe  same 
time  abe  was  cmnlTlng  with  tbe  plaintiff  to 
bring  about  a  different  result,  for  aU  of  which 
Bbe  was  to  reerive  a  eondd^ration. 

It  Is  to  be  noted  that  by  the  agreement 
there  Involved  tbe  contestant  agreed  with  the 
promisee  to  transfer  to  the  devisee  who  was 
not  a  party  all  his  interest  In  certain  lands 
devised  by  the  wUl  to  sncb  -devisee,  thus 
making  a  promise  t<a  his  boieflt,  Just  as,  in 
the  case  at  bar,  Marie  Qugols  made  su<^  a 
promise  for  tbe  benefit  of  those  not  parties 
to  the  ^reement  between  herself  and  tlie 
executors.  What  was  said  by  the  Supreme 
Court  of  Missouri  as  to  the  contract  involved 
In  the  case  referred  to,  as  stated  above,  is 
applicable  here.  The  contract  tiere,  by  tbe 
very  terms,  was  a  fraud  upon  the  other  leg- 
atees, and  must  be  held  to  have  been  entered 
Into  for  the  purpose  of  defrauding  them.  It 
further  must  be  held  to  have  contemplated 
an  Imposition  ui>on  the  probate  court,  the 
Inauguration  of  a  proceeding  in  which  the 
parties  appearing  were  to  be  apparently  ad- 
versary, while  in  fact  th^  were  all  actlrdy 
engaged  in  seeking  the  same  result — the  set- 
ting aside  of  the  wlU  of  deceased,  as  invalid, 
alMolutely  without  regard  to  the  merits  of 
the  contest  Of  the  agreement  involved  In 
the  case  referred  to,  the  Supreme  Court  of 
Missouri  said:  "If  such  an  agreement  Is  not 
Inconsistent  with  tbe  full  and  Impartial 
course  of  Justice,  then  we  are  at  a  loss  to 
know  what  is.  It  waa  not  only  a  fraud  upon 
one  of  the  parties  to  the  suit  but  It  was  an 
Imposition  on  the  court,  Its  general  toiden- 
cies  fraudulent  and  against  public  policy. 
No  auch  contract  can  or  sbould  be  enforced ; 
It  is  at  war  with  honesty  of  purpose  and  the 
correct  and  fair  administration  of  Justice. 
In  sudi  circumstances  the  law  will  leave  th(> 
parties  where  It  finds  them."  It  Is  said  In 
the  note  to  Cochran  v.  Zachery,  16  L.  R.  A. 
(N.  S.)  237,  that,  where  the  contract  is  not 
made  by  all  the  parties  In  interest  and  the 
purpose  and  effect  of  It  are  to  prevent  or 
defeat  the  probate  of  a  will,  thereby  to  de* 
feat  tbe  rights  of  certain  legatees  or  devisees 
therein,  not  parties  thereto,  the  courts  pass- 
ing u[>on  the  question  are  unanimous  In  hold* 
ing  It  violative  of  public  policy  and  void.  We 
tiave  found  no  reason  to  doubt  the  correct- 
ness of  this  Btatenuat  So  far  as  the  obliga- 
tion of  one  named  as  executor  In  a  will  to 
oppote  a  contest  Is  concerned,  the  state- 
ments in  Kstate  of  Hlto,  155  Cal.  456.  101 
Paa  448,  and  E:state  of  Hlggins,  168  Cal.  356, 
111  Pac.  8,  relied  upon  ^-g  learned  counsel 
for  plaintiff,  correctly  4^^^x«  the  Ikw  as  it 
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exists  in  this  state.  But  there  is  nuthing  In 
either  of  these  cases  which  countenances  the 
willful  use  b7  such  person  of  the  rights  ac- 
cruing from  the  fact  that  he  is  named  as 
executor  to  carry  out  the  provisions  of  the 
will,  for  the  purpose  of  overtnrowlng  lt  and 
having  It  declared  null  and  void.  As  sug- 
gested in  a  somewhat  similar  case,  to  ap- 
prove such  action  would  be  to  approve'a  con- 
tinuance in  his  trust  b?  an  executor,  for  the 
very  purpose  apparently  of  better  betraying 
It  See  Miller's  Appeal,  Wilhelm's  Appeal, 
ao  Pa.  478,  495.  We  are  satisfied  that  such 
a  contract  aa  Is  shown  by  the  evid^ce  should 
be  held  to  be  against  public  policy  and  based 
on  an  imlawful  consideration. 

It  appears  from  what  we  have  said  that 
the  difference  between  the  contract  shown  by 
the  evidence  and  the  contract  found  by  the 
trial  court  is  material  to  such  an  extent  as 
to  require  the  conclusion  that  the  findings  in 
regard  to  the  terms  of  the  contract  are  not 
tmstained  by  the  evidence.  It  also  appears 
from  what  we  have  said  that  the  finding  of 
the  trial  court,  to  the  effect  that  the  promise 
of  Marie  Gugolz  to  plaintiff  was  based  upon 
a  good,  valid,  and  adequate  consideration,  is 
not  supported  by  the  evidence. 

[3]  It  Is  earnestly  urged  that  the  parties  to 
this  agreement  were  not  In  pari  delicto,  and 
that  the  plaintiff  should  be  allowed  to  en- 
force the  same  In  equity,  notwithstanding 
there  may  be  well-founded  objections  there- 
to on  the  ground  of  public  policy  and  illegal- 
ity of  consideration.  Of  course,  the  com- 
plaint was  not  drawn  upon  any  such  theory. 
The  theory  of  the  complaint  was  that  the 
contract  was  in  all  respects  valid,  and  no  at- 
tempt was  made  to  allege  facts  showing  that 
plaintiff  was  entitled  to  relief  upon  any 
otheE  theory.  It  was  incidentally  alleged 
that  plaintiff  was  then  a  minor,  and  that 
Marie  Gugolz  waa  as  a  mother  to  him,  aud 
bad  a  mother's  influence  over  htm.  But  it 
waa  ^leged  that,  "If  he  bad  made  oppositloa 
to  the  contest,  *  *  *  he  brieves  that  the 
same  would  have  beoi  sustained;  and 
•  *  •  that  if  it  bad  not  been  for  the 
promise  of  his  said  aunt  tbat  she  would  pro- 
vide for  him  In  the  same  manner  in  her  will 
tbat  he  would  have  oRKtsed  the  said  con- 
test on  ber  part  of  the  said  last  will  of  the 
said  Caspar  OngoUi;"  and  "that  the  said 
contest  went  by  defftult  on  the  part  of  plain- 
tiff, by  reason  of  the  said  promise  made  to 
him  by  his  said  aunt"  The  trial  court 
found,  outside  of  any  Issue  made  by  the 
pleadings,  that  at  the  date  of  said  promise 
and  agreement  said  plaintiff  was  Inexper- 
ienced and  ignorant  as  to  the  law,  law 
courts,  and  court  procedure,  and  in  making 
said  promise  said  ^alntlff  was  controlled 
and  Influenced  by  his  said  aunt  There  la 
nothing  in  the  evidence  contained  In  the  rec- 
ord now  before  us  to  indicate  on  the  part  of 
Marie  Gugolz  anytliing  In  the  nature  of  op- 


pression, duress,  threats,  undue  iaflueDce,  or 
the  taking  advantage  of  necessities,  weak- 
nesses, and  the  like,  as  a  means  of  Inducing 
plaintiff  to  enter  into  this  contract  Appar- 
ently what  he  did  was  done  In  all  respects 
freely  and  voluntarily.  He  was  21  years  of 
age  on  the  day  the  hearing  was  had  in  the 
Colorado  probate  court, '  and,  so  far  as  ap- 
pears, was  fully  as  converaant  with  law,  law 
courts,  and  court  procedure  as  was  Marie 
Gugolz,  if  not  a  great  deal  more  so.  Elim- 
inating the  finding  that  may  t>e  claimed  to 
tend  to  show  undue  influence  on  the  part  of 
Marie  Gugolz,  namely,  the  finding  that  plain- 
tiff was  controlled  and  Influenced  by  bis  said 
aunt,  and  the  further  finding  as  to  plaintifTs 
ignorance  of  the  law,  etc.,  it  Is  manifest  tbat 
the  Judgment  cannot  be  sustained  upon  the 
theory  that  the  contract,  although  void  as 
being  against  public  policy  aud  based  upon 
an  tllega}  consideration,  may  nevertheless  be 
enforced  by  plaintiff,  or  that  some  relief  may 
be  granted  on  account  thereof,  because  ha 
was  not  in  part  delicto  with  Marie  Gugolz. 
The  findings,  in  so  far  as  they  are  sufficient- 
ly sustained  by  evidence,  obviously  do  not 
present  such  a  case  as  may  properly  be  h^d 
to  be  within  any  exception  to  the  general 
rule  that  neither  party  to  such  a  contract 
will  be  granted  relief  by  the  courts;  and  that 
the  law  leaves  such  parties  where  It  finds 
them.  The  exceptions  to  such  rule,  based  on 
the  theory  that  the  parties  are  not  In  pari 
delicto,  are  well  stated  in  a  general  way  in 
section  942  of  Pomeroy's  E3qulty  Jurispru- 
dence (3d  Ed.).  Certainly  such  findings  in 
the  case  at  bar  as  are  sufficiently  sustained 
by  the  evidence  do  not  bMug  this  case  with- 
in any  (>f  the  exceptions  to  the  general  rule. 

The  fact  tbat  certain  material  findings  are 
not  sufficiently  sustained  by  the  evidence 
makes  a  reversal  nec^sary. 

The  Judgment  and  order  denying  a'  new 
trial  are  reversed. 

We  concur:  HBNSHAW.  J.;  MELVIN, 
J.;  SLOSS,  J.;  SHAW,  J.i  LORIGAN,  J. 


(IM  CaL  W7) 
NATHAN  T.  DIBRSSBN.    (Sac.  1.979.) 

(Supreme  Court  of  California.   Jan.  25.  1913. 
Behearing  Denied  Feb.  24,  1913.) 

1.  EncTMKNT  (S  128*)— Mesne  Pbopits— Bk- 
covEKT— Necessity  op  PossEssio.-i. 

At  common  law,  an  action  for  mesne  profits 
could  not  be  maintained  against  a  wrongful 
disseisor,  exce|^:  by  a  plaintiff  who  had  regamed 
actual  possession  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  SS  438-440,  442,  443,  454,  456; 
Dec.  Dig,  S  128.*] 

2,  Ejectment  (§  17*)— Obotjnds  op  Aotiow— 
Dispossession. 

Ejectment  can  be  maiutained  by  an  owner 
who  has  been  wroogfully  dispossessed  and  ik 
still  kept  out  of  possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment; 
Cent.  Dig.  S§  63,  M ;  Dec.  IHg.  |  17.*] 
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8.  JUDOUENT  (I  252*)— Pbayeb  fob  Relief— 
Statutoey  Pbo visions— Mesne  Phofits. 
Under  Code  Civ.  Vtoc.  §  427,  authorizing  a 
plaintiff,  anlawfully  dispossesaed,  to  unite  a 
claim  to  recover  real  property  and  for  damages 
for  its  wittibolding  and  for  the  rents  and  proSta, 
and  section  6S0  empowering  the  court,  on  an* 
Bwer  filed  and  imnes  raised,  to  grant  plaintiff 
aii7  relief  consiateDt  by  the  complaint  and  with- 
ia.  the  Isnie,  the  court.  In  an  action  in  which 
tbe  complaint  chaived  that  defendant  dispos' 
scssed  plaintiff  ana  still  withheld  possession, 
after  answer  filed,  could  render  a  judgment  for 
ponession,  with  recovery  of  rents  and  proflta, 
Uiough  there  was  no  prayer  tor  restitaUon  of 
jtossession  in  the  compIainL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $§  441,  442;  Dec.  Dig.  i  252.»J 

4.  Ejectment  (§  12S*)  —  Possession  bt 
Plaintiff— Judgment  fob  Mesne  Pbofits. 

In  an  action  where  a  judgment  for  restitu- 
tion and  for  rents  and  profits  might  have  been, 
rendered  under  the  isanes,  the  fact  that  plain- 
tiff came  into  possession  of  the  premises  after 
the  fx)mmencement  of  the  action,  so  that  the 
judgment  did  award  restitution,  did  not  deprive 
idm  of  Ub  right  to  a  judgment  f<»  mesne  prof- 
its. 

(Ed.  Note.— For  other  cases,  see  Ejectment, 
C^t.^1^^^  438-440.  442,  443,  464.  466;  Dec. 

5.  Ejectuent  (S  130*)— Judquent  fob  Bents 

AND  PbOFITS— IhTEBEST. 

Interest  npon  the  rents  and  profits  recover- 
ed may  be  allowed  when  necessary  to  a  complete 
indemnity. 

[Ed.  Note.— For  other  caaea,  see  Ejectment, 
Cent.  Dig.  f  448;'Dec.  Dig.  i  ISO.*] 

e.  Eracnunr  (|  135*)— Bmas  ahd  PBonT»— 

EVIDBRCK  A8  ZO  BbNTB. 

In  an  action  for  tbe  rents  and  profits  of 
land,  damages  may  be  established  either  by 
showing  the  rents  and  profits  actually  received, 
or  by  proving  the  annnai  rental  value  of  the 
land. 

[Ed.  Note.— For  other  cases,  Bee  Eijectment. 
Gent.  Dig.  H  4fi9,  460;  Dec.  Dig.  f  136.*] 

7.  DlSHZSBAI.  AND  NONSUIT  {|  00*)— DlLAT— 

Statdtobt  Pbotisions. 

Code  Civ.  Proc  fl  583,  which  directs  a  dis- 
missal where  there  has  been  a  delay  of  five 
years  after  filing  trf  answer,  expressly  excepts 
cases  where  the  parties  hare  stipulated  in  writ- 
ing that  the  time  may  be  extended. 

[Ed.  Note.— For  other  caaes,,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  K  140-162 ;  Dec.  Dig. 
I  60.*] 

8.  ExEcuTOBs  AND  Aduinibtbatobs  Q  453*)— 
Action  Against  Exbctttbix  —  Fobm  of 
judohent. 

Under  Code  Civ.  Proc.  {  1604,  a  judgment 
against  an  executrix,  npon  a  demand  against 
the  estate  of  her  testator,  should  be  stated  to  be 
only  payable  in  due  course  of  tbe  administra- 
tion. 

[Ed.  Note.— For  other  cases,  see  Execut(Mrs 
and  Administrators,  Gent.  Dig.  H  1884-lfi08; 
Dec.  Dig.  S  453.*] 

Departmoitl.  Appeal  from  Superior  Court, 
Tolo  County ;  N.  A.  Ha  wkins.  Judge. 

Action  Charles  P.  Nathan  against 
George  E.  Dlerssen.  continued  after  his  death 
against  Eda  B.  Dierasen,  as  executrix.  Judg- 
ment iFbr  plalntlli;  and  defendant  appeals. 
Judgment  modified  and  affirmed. 


Devlin  &  Devlin,  of  Sacramento,  for  aj^l- 
laut  D.  E.  Alexander,  of  Sau  Frandsco, 
and  WUt^  Miller  &  McLaughlin,  of  Sacra- 
mento, for  respondent. 


SZX>8S,  J.  The  acUtm  waa  brougbt  by 
Charles  P.  Nathan  against  Qeosgs  B.  Diera- 
sen to  recoyer  (be  rents,  Issues,  and  profits 
of  a  tract  of  land  In  Xolo  county,  alleged  to 
haye  been  unlawfully  wltblield  from  plainUff 
by  defoidant  Pending  tbe  action,  tlie  orig- 
inal defendant  died,  and  Eda  9.  IMerssen,  as 
executrix  of  bis  last  will,  was  substituted  in 
his  stead.  A  supplemental  'Complalitt  all^^ed 
tbe  presmtation  of  a  claim  by  tbe  plaintiff 
to  the  executrix.  Upon  a,  trial  without  a 
jury,  the  court  rendered  Judgment  in  fiiTor 
of  tlM  plaintiff  for  ^592.75,  and  from  this 
judgment,  and  an  order  denying  her  motion 
for  a  new  trial,  the  defendant  appeals. 

Tbe  present  action  was  commenced  in  May, 
1902.  It  api>ears  from  the  bill  of  exertions 
that  in  July.  1898,  tbe  plaintiff  Nathan  had 
commenced  a  former  action  against  Dlerssen 
and  another  to  quiet  his  title  to  tbe  land  in 
question,  and  for  restitution  of  tbe  posses- 
sion thereof  and  that  on  AprU  22^  1902,  a 
judgment  In  accordance  with  plaintiff's  pray- 
er bad  been  entered  in  said  actiw..  An  ap- 
peal was  taken  to  this  court,  and  itbe  jadg- 
ment  was  affirmed  on  tbe  23d  day  of  Febrn- 
ary,  1905.  Natban  v.  Dlerssen,  146  Cal.  63, 
79  Pac.  739.  It  appeared,  further,  that  pend- 
ing said  appeal,  to  wit,  on  Norembra'  1, 
1002,  Dlerssen  surr^dered  possession  of  tbe 
premises  to  the  plaintiff.  S,uch  surrender,  it 
will  he  noted,  took  place  after  tbe  commence- 
ment  of  tbe  present  action.  The  api>ellant 
cont«ids  that,  under  tbls  state  of  facts,  tbe 
plaintiff  was  not  entitled  to  maintain,  an  ac- 
tion for  rents  and  profits,  for  the  reason  that 
he  was  not,  at  tbe  date  of  tbe  filing  of  his 
complaint,  in  possession  of  the  land. 

[1]  It  was  without  doubt  the  established 
rule  at  common  law  that  an  action  against  a 
wrongful  disseisor,'  for  mesne  profits,  could 
not  be  maintained  except  hj  a  plalutlff  who 
bad  regained  actual  possession  of  tbe  premis 
es  (16  eye.  213,  216;  Standll  v.  Calvert,  63 
N.  C.  616;  CaldweU  t.  Walters,  22  Pa.  378 
Ainslie  V.  Mayor  of  New  Tork,  1  Barb.  [N 
Y.]  168;  Alt  V.  Gray.  65  App.  plv.  563,  67  N 
Y.  Supp.  411;  Young  r.  Downey,  145  Mo 
261,  46  S.  W.  962),  or,  at  least,  had  recover 
ed  a  judgment  In  ejectment  Shipley  v.  Al 
exander,  3  Har.  &  J.  (Md.)  84^  5  Am.  Dec 
421;  Brew^  v.  Beckwlth,  35  Miss.  467 
Winkley  v.  HiU,  6  N.  H.  391.  See  Locke  v, 
Peters,  65  Cal.  161,  3  Pac.  657.  As  we  have 
seen,  the  plaintitC  did  not  have  actual  pes 
session.  And  even  a  holding  that  the  rule 
Is  satisfied  by  a  prior  recovery  of  judgment 
for  possession  would  not  avail  "'plaintiff  here, 
since  the  complaint  falls  to  allege,  and  the 
findings  to  state,  that  there  had  been  any 
recovery  in  ejectment,    The  P^^^tVoh  o*  the 
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respondent  Is,  however,  tbat  the  doctrine 
requiring  a  plaintiff,  before  suing  for  mesne 
profits,  to  retake  possession,  or  to  establish 
his  right  of  possession  1^  a  Judgment  In 
ejectment,  has  been  ahoUshed  by  the  provi- 
sions of  onr  Codes,  and  that  In  this  state  the 
action  may  be  maintained  by  any  one  who 
has  wrongfully  been  out  of  a  possession 
to  which  he  was  entitled.  It  Is  unnecessary 
to  pass  upon  the  moitB  of  this  broad  con- 
tention. 

[2,  3)  Whatever  may  be  the  right  of  one 
out  of  possession  to  sue  for  mesne  profits 
alone,  without  setting  up  possession  or  the 
recovery  of  Judgment  In  ejectment,  section 
427  of  the  Code  of  Civil  Procedure  anque»- 
tlonably  authorizes  a  plaintiff,  unlawfully 
dispossessed,  to  unite  In  one  and  the  same 
action  a  claim  "to  recover  specific  real  prop- 
erty" with  one  for  "damages  for  the  with- 
holding thereof,  or  for  waste  committed 
thereon,  and  the  rents  and  profits  of  the 
same."  The  appellant  concedes  that,  under 
this  section,  a  demand  for  mesne  profits  may 
be  enforced  without  prior  possession  or  judg- 
ment in  ejectment,  when  the  demand  is  made 
in  the  very  action  of  ejectment  itself. 

We  think  the  present  action  may  properly 
be  regarded  as  one  for  the  recovery  of  pos- 
session, as  well  as  for  rents  and  profits,  and 
that  it  therefore  comes  within  the  permissive 
provision  of  section  427.  The  complaint  con- 
tains every  allegation  necessary  In  an  ac- 
tion of  ejectment.  It  alleges  ownership  in 
plaintiff;  that  defendant  wrongfully  entered 
and  dispossessed  him;  and  that  be  still 
keeps  him  out  of  [Wssesslon.  No  furtber 
averment  was  required.  Payne  v.  Treadwell, 
16  Cal.  220;  Salmon  ,  v.  Symonds,  24  Cal. 
261 ;  Johnson  r.  Vance,  88  Cal.  128,  24  Pac. 
863;  F.  A.  Hlhn  Co.  v.  Fleckner,  106  Cal. 
05,  39  Pac.  214.  There  was  therefore  a  state- 
ment of  every  fact  necessary  to  entitle  the 
plaintiff  to  a  judgment  for  possession  of  the 
premises,  together  with  tbe  facts  essential 
to  a  demand  for  rents  and  profits.  It  is  true 
that  the  complaint  contains  no  prayer  for 
the  restitution  of  the  premises.  If  the  de- 
fendant had  defaulted,  judgment  for  sndi 
possession  could  not  properly  have  been  ren- 
dered. But  when  an  answer  has  been  filed 
and  Issues  raised,  the  court  may  grant  plain- 
tiff any  relief  "consistent  with  tbe  case  made 
by  the  complaint  and  embraced  within  the  ia- 
sue."  Code  Civ.  Proc.  i  680 ;  Walsh  v.  Mc- 
Keen,  75  Cal.  619,  17  Pac.  673;  Johnson  v. 
Polhemas,  90  Cal.  240,  33  Pac.  908 ;  Kent  v, 
WilUams,  146  Cal.  3,  11,  79  Pac  527 ;  Zeller- 
bach  V.  AUenberg,  99  Cal.  57.  33  Pac.  786. 
The  moment  the  answer  was  filed,  therefore, 
the  case  became  one  in  which  the  court,  re^ 
gardless  of  the  prayer  of  the  complaint, 
would  have  bem  authorized  to  grant  any  re- 
lltf  insistent  with  the  plaintiffs  avermenta 
Such  relitf  could  properly  have  included  a 
judgment  for  the  restitution  of  the  posses- 
sion with  the  recover;  of  the  rents  and  prof*- 


Its.  Erans  t.  Schafer,  U9  Ind.  40,  21  N.  B. 
448.  The  ftict  that  no  Judgment  for  restitu- 
tion was  In  fact  glTen  1b  of  no  conseciuence. 
There  was  no  occasion  for  any  such  judg- 
ment, in  view  of  the  fitct  that,  during  the 
poidency  of  the  action,  possession  had  beoi 
restored  to  the  i^alntiff.  For  the  same  rea- 
son,  the  court  was  not  required  to  make  find- 
ings establishing  the  plaintiff's  right  to  a 
restitution  of  possession. 

[4]  If  the  action  was  one  in  wlilcli,  under 
the  issues  framed,  a  judgment  for  restitution 
and  rents  and  profits  might  properly  have 
been  rendered,  the  fact  that  the  plaintiff  came 
Into  possession  of  the  premises  after  the 
commencement  of  the  action  did  not  deprive 
him  of  his  right  to  a  judgment  for  mesne 
profits.  Crlspen  v.  Hannovan,  86  Mo.  160; 
McChesney  v.  Walnwright,  6  Hammond  (5 
Ohio)  452;  Venner  v.  Underwood,  1  Root 
(Conn.)  73;  Price  T.  Sanderson,  18  N.  J. 
Law,  426. 

[6}  The  findings  declared  that  the  value  of 
the  rents.  Issues,  and  profits  of  the  premises 
during  the  period  of  the  withholding  was 
$1,733.33.  The  court  further  found  that  the 
plaintiff  was  entitied  to  interest  on  this 
amount  from  the  1st  day  of  November,  1902, 
the  date  of  the  restitution  of  the  possession, 
to  the  date  of  Judgment  The  appellant  con- 
tends that  the  allowance  of  interest  was  not 
justified.  But  the  contrary  has  been  directly 
held  by  this  court  In  Furlong  v.  Cooney,  72 
Cal.  322,  14  Pac.  12,  the  court  in  defining  the 
measure  of  damages  in  a  case  like  this, 
states  that  "interest  also  may  be  allowed 
when  necessary  to  a  complete  indemnity." 

[6]  We  see  no  error  in  allowing  evidence 
to  show  the  rental  value  of  the  property. 
The  appellant  concedes  that  the  damage,  in 
cases  of  ttils  kind,  may  be  established  either 
by  showing  the  rents  and  profits  actually  re- 
ceived or  by  proving  the  annual  rental  value 
of  the  land.  The  latter  course  was  the  one 
followed  here,  and  we  think  the  testimcHiy 
offered  by  plslntlff  fairly  tended  to  show  the 
reasonable  rental  value.  The  answers  of 
some  witnesses,  with  respect  to  this  point 
are  criticised ;  but  the  objections  go  rathw  to 
the  weight  of  their  testimony  than  to  Its  ad- 
missibility. 

[7]  The  answer  was  filed  June  19,  1902. 
The  case  was  not  tried  until  June  16,  1909. 
The  defendant  moved  to  dismiss  the  action 
upon  the  ground  that  five  years  had  elapsed 
after  the  filing  of  defendant's  answer.  But 
section  583  of  tbe  Code  of  Civil  Procedure, 
which  directs  a  dismissal  where  there  has 
been  such  delay,  makes  an  exertion  of 
cases  where  "the  parties  have  stipulated,  in 
writing,  that  the  time  may  be  extended." 
There  was  ample  evidence  here  to  Justi^'  the 
court  in  holding  that  stipulations  to  this  ef- 
fect had  been  made.  There  was  no  emw  in 
denying  the  motion. 

[I]  Finally  the  appellant  contends  that  the 
jud^nent  b^ng  against  the  executrix  upon 
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m  demand  against  estate  ot  her  testati^, 
abonld  bave  been  made  payabJ*  In  due  oonTse 
of  admlnlfittratlon.  Oode  CIt.  Proc.  |  ISM. 
Thla  oontentim  seems  to  be  well  founded, 
and  the  jndgmoit  will  be  modified  according- 
17.  Tbe  Judgment  la  modified  by 'adding 
tlierrto,  after  tbe  words,  "as  executrix  ot 
tlie  last  will  and  testament  of  George  B. 
XMerssen,"  tbe  words,  "tbe  same  to  t>e  paid 
In  due  course  of  admlnlstratloa  of  tbe  es- 
tate of  said  decedent" ;  and,  at  bo  modlfled, 
the  Judgment  Is  afllrmed. 
ma  ordw  daiylns  a  new  tHal  !■  afflrmeO. 

Wis  concur:  8HAW,  3, ;  AMOSILL0TXE»  J. 


OH  on.  HI) 
JOBB  BlIALTZ  00.  T.  PATLIODYIOB. 
(&  F.  fi,9TL) 

(SupresM  Oonrt  of  Oallfornia.   Jan.  27,  1918. 
BehearlDf  Denied  .Feb.  26^  1918.) 

1.  Qmmvo  Titu  4S*)— Btideitob— An- 

HXaSIBIUTT  DNDKB  PUBADinaS. 

Is  an  action  to  qniet  title,  wbere  defend- 
ant daimed  title  under  a  sale  b;  the  trustee 
under  a  deed  of  troit,  proof  of  fraud  sufficient 
to  avoid  tbe  trustee's  sale  and  deed  was  admis- 
rible  in  aToldanoe  of  tbe  defense,  altbough 
fraud  was  not  pleaded  In  tbe  comtdaint. 

[Ed.  Note.— For  otber  cases,  lee  Quieting 
Tide,  Cent  Dig.  H  84-87;  Dec  Dig.  |  43.*] 

2.  Nkw  Trial  (|  130*)  —  SFEOincATiOH  or 

EBBOBS— iNSUn-JCIENOT  Of  GviDKNCK. 
In  an  action  to  quiet  title  agaiDEtt  a  pur- 
cbaser  from  a  tnutee  under  a  deed  of  truit, 
where  the  court  found  that  Interest  on  the  se- 
cured note  wu  not  paid*  bat  that  tbe  payor  of 
the  note  had  sufficient  funds  at  the  place  of 
pBTment  for  tbe  purpose  of  paying  the  inter- 
est, and  that  the  mortgagee  neTer  demanded 
payment  of  the  interest,  and  on  this  finding 
concluded  that  there  was  no  defaolt,  and  that 
tbe  declaration  by  the  mortgagee  that  the  prin- 
cipal was  due  because  of  a  default,  and  the 
■ale  and  deed  In  puraaance  thereof  were  fraud- 
ulent and  Toid,  and  also  found  that  idaintiff 
was  the  owner  of  tbe  land,  subject  to  toe  deed 
of  trust,  and  that  the  interest  claimed  by  de- 
fendant, in  addition  to  his  rights  under  the 
deed  of  trast,  were  without  right,  a  notice  of 
notion  for  a  new  trial,  specking  that  the  evi- 
dence was  insufficient  to  justify  the  findings 
that  plaintiff  was  the  owner,  that  defendants 
interest  was  wlthont  right,  and  that  the  mon- 
eiy  for  the  payment  of  the  Interest  on  tbe  note 
was  at  an  times  ready  at  tbe  place  of  payment, 
nltiioti^  not  In  the  customary  form  for  such 
spedficatlons,  sufficiently  presented  the  ques- 
tiott  whether  the  finding  on  tbe  subject  of  de- 
fault was  sustained  by  tbe  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ||  257-262;  Dec.  Dig.  i  130.*] 

S.  MoETOAaBS  (I  874*)— Sau  uhdxb  Powbb— 

DKED~-C0NCi:.n8IVKHKB. 

Where  a  deed  of  trust,  containing  a  pow- 
er of  sale,  provided  that  the  recital  in  tbe  trus- 
tee's deed,  under  the  power  of  any  matter  of 
fact,  indoding  the  fiact  that  default  had  been 
made  tn  tbe  payment  of  interest,  should  be  con- 
duaive  proof  thereof  against  tbe  mortgagor. 
Ids  heirs  and  assigns,  such  a  recital  was  con- 
dusive  tn  the  absence  of  fraud  of  which  the 
purchaser  at  the  trustee's  sale  had  notice. 

[Ed.  Note.— For  otber  cases,  see  Mortgages, 
Cent  Dig.  H  1118-1128;  Dec.  Dig.  {  S74.*] 


4.  MtHrraAOU  (|  86d*)--flAU  immtt  Powkb 

— Fbaxtd. 

Proof  that  a  mortgagee  under  a  deed  of 
trust,  knowing  that  there  bad  been  no  default 
in  the  payment  of  interest,  declared  the  whole 
amount  due,  and  caused  the  trustee  to  make  a 
sale  under  tbe  power  of  sale  by  falsely  inform- 
ing him  that  there  had  been  a  default,  and  pur- 
chased tbe  property  hlraaelf  at  the  trustee's 
■ale,  the  owners  of  the  property,  not  having 
been  informed  of  tbe  sale,  given  notice,  or 
having  any  knowledge  thereof,  was  sufficient 
to  set  aside  tbe  trustee's  sale. 

[Ed.  Mote.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  1093-1100;  Dec.  Dig.  |  889.*] 

5.  MoBTOAaiB  (I  300*)— PATMKmr— Tekdbb. 

Where  a  mortgagee,  under  a  deed  of  trust 
providing  that  the  interest  was  payable  month- 
ly at  the  office  of  B.,  testified  that  he  demand- 
ed payment  from  B.  in  his  office,  and  went  re- 
peatedty  to  tbe  office  to  collect  the  Interest, 
but  failed  to  get  it,  and  that  B.  never  offered  to 
pay  it,  B.*s  testimony  that  he  or  some  other 
person  in  tbe  office  had  mone/  to  pay  the  in* 
terest  if  It  had  been  demanded,  without  any' 
showing  tliat  the  money  belonged  to  the  deb^ 
or,  that  it  bad  been  provided  or  placed  tliere 
by  bim  or  any  other  person  for  tbe  purpose  of 

Saying  the  interest,  or  that  B.  or  any  person 
I  the  office  was  willing  to  pay  It  on  toe  In- 
teresL  or  bad  been  authorized  or  Instructed  or 
Intended  to  do  so  if  the  interest  bad  been  de- 
manded, did  not  show  that  the  debtor  was  able 
and  wimng  to  pay  it  at  B.'s  office  within  Civ. 
Code.  I  8180,  providing  that.  If  the  maker  of 
a  negotiable  iiwtrument  is  able  and  willing  to 
pay  It  at  the  place  of  payment  at  maturity, 
such  ability  and  wilUngness  are  equivalent  tc 
an  offer  of  payment. 

[Bkl.  Note.— For  other  cases,  see  Mortgages 
CenL  Dig.  ${  876-888;  Dec  Dig.  |  800.*] 

6.  TniTDBE  (I  18*)  —  PaoTiDuia  Funoa  ai 
PucB  or  Fatmbht. 

Under  Civ.  Code,  I  8180.  providing  that  it 
Is  not  necessary  to  make  a  demand  of  payment 
on  the  prindpal  debtor  In  a  negotiable  Instm- 
ment  In  order  to  charge  him,  but  tliat  If  the 
instrument  is  by  Its  terms  payable  at  a  speci- 
fied place,  and  he  is  able  and  willing  to  pay 
it  there  at  maturity,  such  ability  and  willing- 
ness are  equivalent  to  the  offer  of  payment, 
mere  passive  ability  and  willingness  are  insuf- 
ficient but  such  ability  must  be  manifested  by 
provimng  funds  at  the  place  of  payment  In  the 
hands  01  aome  person  anthorlzed  to  jtay  such 
funds  on  the  debt  and  willing  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Tender, 
Cent.  Dig.  H  29^;  Dec  Dig.  1 13.*] 

Department  L  Appeal  from  Snpnlor  Court, 
Santa  Clara  Ooimty;  J(Ad  BL,  Btcbardi, 

Jut^ 

Action  by  the  Joae  Beftlty  Oompany  against 
v.  PavUoevlcli.  From  a  jndgnKDt  tiff  plabi- 
tStt,  and  ordera  refoslng  to  vacate  the  Judg- 
ment and  doiylnff  a  new  trial,  deffndant  ap- 
peals. Judgment  vacated  and  <ndw  denying 
new  trial  reversed. 

W.  B.  Bardy  and  Chas.  Clark,  both  of  San 
Jose,  for  appellant  Will  M.  Begga  and  B,  O. 
UcOomlah,  botb  of  San  Jose^  Cor  respondent 

SHAW,  J.  The  definidant  presmts  three 
appeals:  Ona  from  the  Judgment;  a  second 
from  a  ruling  wtOBtag  to  vacate  the  Judg- 
ment for  plalnttflF  and  enter  Judgment  for 
defendant  on  the  flndlngs;  and  a  third  trwn 
an  order  denying  defbodaot'e  moOon  tor  a 
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new  trlaL  It  will  be  necessarr  to  conaider 
<ml7  the  appeal  from  the  order  denrlug  a 
new  trial. 

The  plaintiff's  action  was  to  qnlet  Its  al- 
leged title  to  a  parcel  of  land;  tbe  complaint 
being  in  the  usual  form,  allying  ownership 
In  plaintiff  and  an  unfounded  claim  by  the 
defendant  The  proof  showed  that  on  No- 
vember  SO,  1909,  one  J.  A.  Cottle,  being  then 
the  owner  of  the  land  subject  to  a  deed  of 
trust  by  him  prevlouslr  made,  conveyed  it 
to  one  A.  B.  House,  and  that  on  September 
21,  1910,  said  House  executed  a  deed  pur- 
porting to  convey  the  land  to  the  j^lntiff. 
The  defendant  for  answer  alleged  that  on 
November  80,  1809,  Cottle  executed  a  deed 
conveying  tlie  land  to  a  bnistee.  with  power 
ef  sale,  to  bold  the  same  as  security  for  the 
payment  of  a  note  from  Cottle  to  Pavlicevicfa, 
dated  October  18, 1909,  payable  one  year  aft- 
&  date,  for  $3,300,  with  Interest  at  7  per 
cent,  per  year,  payable  monthly,  and  provid- 
ing that.  If  the  Interest  was  not  so  paid,  the 
payee  might  declare  the  whole  sum  due,  of 
whidi  declaration  the  maker  waived  notice ; 
that  no  interest  was  paid  for  the  months  of 
May,  June.  July,  or  August,  1910,  whereupon 
the  d^endant  declared  the  whole  sum  due, 
and  the  trustee,  at  defendant's  written  re- 
quest, and  in  the  manner  prescribed  by  the 
terms  of  the  power  of  sale,  offered  the  land 
for  sale  for  nonmyment  of  debt,  sold  It  to 
PavUcevlch,  and  in  pursuance  thereof,  on 
September  20,  U10,Gonv^ed,  the  land  to  Pav- 
licevich  by  deed,  which  was  duly  recorded 
on  the  same  day,  whereby  defendant  became 
the  owner  of  the  premises. 

The  note  declared  that  It  was  payable  at 
the  office  of  Will  M.  Beggs,  in  San  Jo8&  The 
deed  to  the  trustee  provided  that,  in  any 
deed  made  by  the  trustee  under  the  power 
of  sale,  the  recital  in  such  deed  of  any  mat- 
ter of  fact,  intruding  the  fact  that  default 
had  been  made  In  the  payment  of  the  note 
interest  thereon,  when  due,  should  be 
conclusive  proot  of  such  tact  agahist  Cottle, 
Us  h^rs  and  assigns.  The  deed  executed  by 
the  trustee  to  PavUcevlch  recited  that  tbe 
interest  on,  said  note  was  on  August  24,  lOiO, 
overdue  and  unpaid,  and  that  PavUcevlch  had 
elected  to  consider  Uie  prhiclpfll  as  imme- 
diately due  and  payable,  and  had  directed 
the  trustee  to  proceed,  and  that  the  first 
pnbUcatlon  of  the  notice  of  sale  was  on 
Ai^st  1010.  The  plaintiff,  va  the  trial, 
did  not  controvert  any  of  these  statements, 
except  the  statemeiit  that  the  Interest. on  the 
note,  or  any  part  of  it,  was  overdue  at  or 
prior  to  the  giving  of  said  notice  of  sale. 
Its  contention  is  that  It  had  bought  the  title 
of  Gottl^  and  had  assumed  the  payment  of 
the  note;  that  it  was  able  and  willing  to 
pay  It  at  the  c^ce  of  Beggs  at  the  time  the 
respective  monthly  payments  became  due; 
and  consequently  that,  undn:  the  provisions 
of  section  8180  oC  the  Civil  Code,  It  was  not 
in  default.  It  also  claimed  that  the  trustee's 
sale  was  fraudulently  procured  by  PavUce- 


vlch ;  the  taoA  eonidsttng  of  his  conduct  In 
giving  the  direction  to  the  trustee  to  sell  the 
land  for  defftult  in  payment  of  Interest,  wh^ 
by  reason  fit  plaintiff's  abUlty  and  wllliUigneas 
to  pay  the  Interest  at  the  thne  It  fell  dns 
at  the  place  of  payment,  there  was  no  de* 
fault 

£1]  It  was  not  necessary  for  plaintiff  to 
plead  fraud  in  Its  complaint  The  trustee's 
sale  was  set  up  by  the  defoidant  as  a  de- 
fense to  the  action  of  the  plaintiff.  In  sucdi 
a  case,  proof  of  firaud,  aofflcient  to  avoid  tbe 
trustee's  sale  and  deed,  was  adndsslble  with- 
out further  pleading;  it  being  matter  in 
avoidance  of  the  defense  s^  i^  in  the  an- 
swer. Moore  V.  Cow*  119  CaL  433,  61  Pae 
830;  Brooks  v.  Johnson,  122  Oal.  670,  66  Pac. 
423 ;  White  V.  Stevenson.  144  CaL  112,  77  Pac 
828 ;  Wendling  Co.  v.'  CHenwood  Co.,  168  CaL 
415.  95  Pac.  1029  :  Pe(^  v.  Noee,  164  OaL  364, 
97  Pac.  865. 

[1]  The  court  found  that  no  interest  was 
ever  paid  on  the  note  for  any  month  aftor 
April,  1910.  but  that,  at  aU  timee  since  that 
date,  "tbe  payor  of  said  note  has  had  snf- 
fldent  funds  at  said  office  for  the  purpose 
of  paying  said  interest"  and  that  the  de- 
fendant had  never  demanded  the  payment  of 
said  Interest  Upon  tills  finding,  it  made  a 
conclusion  of  law  that  there  was  no  default 
In  the  payment  of  interest  and  that  tlie  dec- 
laration by  PavUcevlcli  that  the  principal 
was  due,  and  the  sale  and  deed  made  In 
pursuance  thereof,  were  fraudulent  and  void. 
There  was  also  a  genial  flndiiv  that  the 
plaintiff  was  the  owner  of  Qie  land,  subject 
to  the  deed  of  trust  executed  hy^  Cotile,  and 
that  the  interest  which  tbe  defendant  claims, 
in  addition  to  tbe  rights  conferred  1^  said 
deed  of  trus^  Is  without  right  The  defendant 
gave  notice  of  intuition  to  move  for  a  new 
trial,  stating  that  the  motion  was  to  be  made 
on  tiie  minutes  of  the  court  The  notice  in 
effect  specified  that  the  evidence  waa  insuf- 
ficient to  Justify  the  following  findings:  (1) 
That  plaintiff  Is  the  owner  of  the  premises ; 
(2)  "that  the  Interest  which  defendant  has  in 
the  premises  Is  without  right;"  (S)  "that  tbe 
money  for  the  payment  of  the  interest  on 
said  note  was  at  all  times  ready  at  the  place 
of  payment"  Although  these  are  not  In  the 
customary  form  for  such  spedflcations  of  In- 
sufficiency, we  think  they  are  sufficient  to  pre- 
sent the  question  whether  or  not  the  flndliv 
on  the  subject  of  the  defiiult  in  the  Interest 
payments  is  sustained  by  the  evidence. 

[3]  If  the  recital  in  the  trustee's  deed  is 
conclusive  on  CotUe  and  his  successors  In 
interest  It  would  foUow  that  tills  finding  is 
contrary  to  the  evidence.  TbBt  such  recital 
Is  conclusive,  where  the  deed  of  trust  em- 
powers the  trustee  to  make  it  in  the  ab- 
sence of  fraud  of  which  the  pnrehaser  at 
the  trustee's  sale  had  notice,  appears  to  be 
settled  by  the  decisions  of  this  court  Sim- 
eon V.  Eckstein,  22  CaL  093 ;  Carey  v.  BrowUf 
62  Gal.  874;  MersfeldeT  T.  Spring,  130  CaL 
605,  78  Pac  462. 
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[4]  Be^ndent,  howeTer,  claims  that  by 
sbowlng  that  Pavllcevlch,  knowing  tlutt  Cbere 
bad  been  no  sncli  defoolt,  declared  the  prin- 
cipal and  Interest  dne,  and  caused  the  trus- 
tee to  make  a  sale  under  the  power  by  wise- 
ly informing  him  that  the  payor  was  in  de- 
fault, and  that  Pavllcevich  himself  bought 
the  property  at  the  trustee's  sale,  and  that 
the  owners  of  the  property  were  not  Informed 
of  the  sale  or  of  the  notice  given  thereof, 
and  hjtd  no  knowledge  of  It,  it  has  establish- 
ed the  proposition  that  the  sale  and  deed 
were  procured  by  fraud,  and  that  this  la 
is  Bofficlent  to  let  in  proof  of  the  falsity  of 
the  recital  in  the  deed  of  tbe  trustee,  and  set 
aside  the  sale  made  by  him.  We  are  of  the 
opinion  that,  if  these  facts  were  shown,  the 
fraud  claimed  would  be  sufficiently  establish- 
ed. But  we  think  the  proof  was  lacking  so 
far  as  the  facts  of  there  baring  been  no 
default  In  payment  of  Interest  and  of  knowl- 
edge by  Pavlleevlch  are  concerned. 

[B]  It  is  admitted  that  the  Interest  for  the 
four  mtmths  above  specified  has  never  been 
paid.  It  is  not  claimed  that  Pavllcevich 
knew,  or  ever  was  Informed,  that  the  plain- 
tiff, or  any  other  person,  had  funds  in  the 
hands  of  Beggs,  or  with  any  other  person 
at  his  office  or  elsewhere,  with  which  to  pay 
the  interest,  or  tbat  any  money  had  been 
placed  there  for  that  purpose.  Pavllcevich 
testified  that'tbe  loan  to  Cottle  was  made 
for  him  through  the  agency  of  Beggs,  to 
whom  he  had  intrusted  the  money  for  that 
purpose;  that  he  demanded  from  Beggs  in 
his  ofBce,  about  the  1st  of  June,  1910,  the 
payment  of  the  interest  due  on  May  18, 1910; 
and  that  during  the  months  of  May,  June, 
July,  and  August,  1910,  he  went  repeatedly 
to  B^gs'  office  to  collect  the  Interest,  but 
failed  to  get  it,  and  that  Beggs  never  offered 
to  pay  It.  mils,  clearly,  was  ample  evidence 
of  the  existence  of  a  default  In  rebuttal, 
Beggs  testified  that  he  was  the  president  of 
the  Jose  Beal^  Company,  and  that  In  Feb- 
ruary, 1910,  be  told  Pavllcevich  that  said 
company  had  succeeded  to  the  interest  of 
Cottle  in  the  iNTop^ty,  and  was  to  look  after 
the  payment  of  the  note  and  inteieat  He 
further  testified  that  be  had  advanced  ¥8.60 
for  Pavllcevich  to  pay  costs  In  a  justice  court 
Bult,  in  which  he  was  attorn^  for  Pavllce- 
vich, and  that  Pavllcevich,  In  January,  1910, 
agreed  that  this  advance  might  be  adjusted 
the  nest  time  the  interest  fell  due  on  the 
note;  that  no  Interest  was  paid  from  that 
time  nntU  Afay  6th,  when  he  paid  to  Pavllce- 
vich 967.75,  being  interest  tot  three  months 
ending  AprU  18th;  that  the  «8.S0  was  not 
then  adjusted  or  deducted;  that  Pavllcevich, 
shortly  afterwards,  asked  B^cgs  to  find  a 
pur^sor  for  the  note,  saying  that  he  need- 
ed the  money;  tbat  Beggs  tried  to  do  this, 
and  that  there  were  several  conversations 
between  them  about  it;  and  that  Pavllcevich 
never  demanded  payment  of  the  interest 
from  him,  or  from  anybody  else  in  his  prea- 
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ence,  or  to  his  knowledge.  'Sbw  Is  no  tes- 
timony that  any  person  ever  offered  to  pay 
such  interest  Beggs  was  then  asked  the 
question,  "Did  you  have  funds  at  your  of- 
fice, or  had  any  of  the  persons  In  charge  of 
your  office,  sufficient  to  pay  the  interest  at 
any  time  had  it  been  demanded?"  to  which 
he  answered,  "Yes,  sir."  This  was  all  the 
evidence  tending  to  show  that  the  plaintiff 
was  able  and  willing  to  pay  the  Intoreat  at 
the  office  of  Beggs. 

[I]  The  purpose  of  this  evidence  was  to 
bring  the  case  within  the  provisions  of  sec- 
tion 3130  of  the  Civil  Code,  which  reads  as 
follows:  "It  Is  not  necessary  to  make  a  de- 
mand of  payment  upon  the  principal  debtor 
In  a  negotiable  instrument  In  order  to  charge 
him;  but  If  the  tostrument  is  by  Its  terms 
payable  at  a  specified  place,  and  be  Is  able 
and  willing  to  pay  it  there  at  maturity,  such 
ability  and  willingness  are  equivalent  to  an 
offer  of  payment  upon  bis  part"  Under  this 
section,  no  demand  was  necessary  in  order 
to  create  a  default  in  paymoit  The  latter 
clause  of  the  section  manifestly  refers  to 
section  1500  of  the  Civil  Code,  which  pro- 
vides tbat:  "An  obligation  for  the  payment 
of  money  Is  extinguished  by  a  due  offer  of 
payment  if  the  amount  Is  Immediately  de- 
posited In  the  name  of  the  creditor,  with 
some  bank  of  deposit  witbln  this  state,  of 
good  repute,  and  notice  thereof  Is  given  to 
the  creditor."  Under  this  section  It  has  been 
uniformly  held  that  although  su<^  an  offer, 
when  not  followed  by  an  Immediate  deposit, 
does  not  pay  the  debt,  or  extlDguIsh  the  ob- 
ligation to  pay  it,  yet,  if  the  mere  offer  is 
duly  made,  the  effect  is  that  there  is  at  that 
time  no  breach  of  the  promise  to  pay.  Ran- 
dol  V.  Tatum,  98  Cal.  399,  33  Pac.  433; 
O'Conor  v.  Braly,  112  Cal.  37,  44  Pac.  305, 
53  Am.  St  Rep.  155;  Knowles  v.  Murphy, 
107  Cal.  115,  40  Pac.  Ill ;  Wolff  v.  Canadian 
Co..  123  Cal.  543.  66  Pac.  453;  Montgomery 
V.  Tutt,  11  Cal.  318,  327.  Section  3130,  of 
course,  cannot  be  complied  with  by  a  mere 
passive  ability  and  willingness.  There  must 
be  an  ability  to  pay,  manifested  by  provid- 
ing funds  at  the  place  of  payment  in  the 
hands  of  some  person  tiiere  present  who  Is 
authorized  to  pay  it  on  the  debt  and  Is  will* 
li^  to  do  so.  If,  therefore,  the  plaintiff  had 
placed  sufficient  money  in  the  office  of  Beggs, 
to  be  applied  to  the  payment  of  this  Intoest 
In  chaise  of  some  person  th^e  who  was  au- 
thorized and  directed  to  use  it  for  that  pur- 
pose, when  demand  was  there  made,  or  If 
it  had  been  In  atten^nce  tbore  by  its  agent, 
with  sufficient  money  and  authority  to  pay 
snch  Interest,  and  had  been  able  and  willing 
thereafter  to  pay  it  on  demand,  it  would  not 
have  been  in  default  for  nonpaymmt  of  in- 
terest, althou^  the  ohligathm  to  pay  it 
would  remain.  Montgomery  v.  Tntt,  sniwa. 
11  Cal.  318. 

But  the  evidence  dora  not  show  this  to  be 
the  ca8&   It  merely  shows  that  B^gs,  or 
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Bome  other  person  In  his  office,  had  money 
enough  to  pay  the  interest  at  any  time,  had 
It  been  demanded.  It  does  not  show  that 
the  money  belonged  to  the  plaintiff,  or  that 
It  had  been  provided  or  placed  there  by  the 
plaintiff,  or  any  other  person,  for  the  pur- 
pose of  paying  this  Interest,  or  that  Be^s, 
or  that  any  other  person  In  his  office,  was 
willing  to  pay  it  out  on  the  Interest,  or  had 
been  authorized  or  Instructed  to  do  so,  or 
that  any  of  them  Intended  to  do  so  If  the 
interest  had  been  demanded.  There  was 
therefore  no  proof  that  "the  payor  of  said 
note  has  had  sufficient  funds  at  said  office" 
to  pay  tbe  Interest,  or  tliat  the  payor  had 
sufficient  or  any  funds  there  "for  tbe  pur- 
pose of  paying  said  Interest"  as  the  findings 
declare,  or  tliat  the  payor  was  "able  and 
wtlling  to  pay  it  there,"  In  the  sense  neces- 
sary to  constitute  the  equivalent  of  an  offer 
to  pay  under  section  8130,  aforesaid.  The 
proof  in  rebuttal  was  not  sufficient  to  over- 
come the  positive  proof  of  the  defendant  that 
the  interest  was  not  paid  when  due. 

The  Jndgmmt  is  vacated,  and  the  order 
doiylng  a  new  trial  la  reversed. 

WecoDcar:  ANGELLOTTI.  J.;  BLOSS,  J. 


(iH  oai.  tan 

GORDON  T.  CADWALADER  et  aL 
(SOUTHERN  PAC.  R.  CO.,  In- 
tervener).   (Sac.  1,0B5.) 

(Supreme  Court  of  California.    Jan.  15,  1913. 
Bebearmg  Denied  Feb.  14,  1913.) 

1.  Deeds  (|  128*)— Estates  Cbbatko— Appli- 
cation OF  KvLE  IN  Shelley's  Casb. 

A  deed  to  land  in  this  state  executed  Jnne 
3,  1872,  is  Bubject  to  the  rule  In  Sbelley'a  Case, 
which  was  abolished  by  Civ,  Code,  8  779,  ef- 
fective January  1,  1873. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Gent 
1^.^^U  418-415,  410-421,  427;  DecTDls.  | 

2.  DxEDS  (I  128*)  —  Estates  Gbbated  — Ap< 
FUCATiON  or  "RuiA  IN  Shellet's  Oabe." 

The  rule  in  Shelley's  Case  Is  that  where 
land  is  devised  or  granted  to  a  person  for  life, 
with  remainder  after  hie  death  to  hia  heirs  or 
the  heirs  of  his  body,  whether  these  words,  or 
words  having  the  same  legal  effect,  are  uaed, 
the  first  grantee  talces  a  fee  simple  at>Bolute, 
or  qualified  fee,  dependent  on  whether  tbe  con- 
veyance is  to  him  and  his  heirs  or  to  the  heirs 
of  bis  body,  and  the  heirs  take  no  estate  or  in- 
terest, and  therefore  tbe  first  grantee  may  dis- 
pose of  the  land  as  if  the  deed  or  will  contain- 
ed no  words  purporting  to  transfer  lees  than  a 
fee  to  him,  or,  as  it  is  usually  stated,  the  words 
"heirs"  or  "heirs  of  bis  body"  are  words  of 
limitation,  and  not  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  4ia-415.  41fr-421,  427:  DeeTDlg.  t 
128.* 

For  other  deDnitlons,  see  Words  and  Phrases, 
vol.  7,  pp.  6272,  627a] 

S.  Deeds  (1 128*)— Estates  Cbeated— Afpli- 
■  cation  or  Rdu  ih  Biiellbt's  Case  — 

"Heibs." 

The  reason  for  the  rule  in  Shelley's  Case 
is  that  it  was  considered  that  the  words,  "and 


to  his  heirs"  or  "to  the  heirs  of  Us  body,**  M- 
lowlng  a  grant  purportiiw  to  be  of  an  estate 
for  life,  implied  that  the  heirs  should  take  by 

inheritance,  and  not  directly  from  the  grantor, 
which  they  could  not  do  unless  tbe  grantee  took 
an  estate  of  inheritance,  and  that  the  word 
"heirs"  was  uaed  to  denote  the  whole  inherita- 
ble blood  of  the  life  tenant  the  life  tenant  and 
not  those  being  his  heirs  at  his  death  being  tbe 
original  stock  of  Inheritance,  and  where  the 
deed  contains  modi^ng  or  qualifying  words  in- 
dicating that  the  grantor  did  not  intend  to  de- 
scribe the  whole  inheritable  blood  of  the  life 
tenant,  but  intended  to  point  out  the  proper 
persons  who  should  take  the  estate  upon  his 
death,  and  to  make  of  them  a  new  root  of  in- 
heritance, the  rule  does  not  apply. 

fEd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  413-415,  419-421,  427;  Dec.  Dig.  { 
12S.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241-3266:  vol.  8.  pp.  7677-7678.1 

4.  Deeds  (|  128*)— Estates  Orbatbd— Affu* 
cation  or  UvhK  in  Shellxt'b  Case— "De* 
scend/' 

A  deed  granted  to  the  party  of  the  second 
part  certain  land  "for  and  during  the  term  of 
hia  natural  life,  and  after  his  death  then  to  de- 
scend to  bis  heirs  and  assigns  forever,"  and 
recited,  after  the  description,  that  it  was  con- 
veyed to  the  grantee  for  and  during  his  natural 
life  for  the  final  use  and  benefit  and  behoof  of 
tbe  children  or  otjier  lawful  heirs  of  his  body 
who  might  survive  bim.  Tbe  babeadnm  dause 
read,  "to  bave  and  to  bold  unto  the  Said  party 
of  the  second  part  his  heirs  and  assigns  for- 
ever," and  the  warranty,  "to  the  said  party  of 
the  second  part,  his  heirs  and  assigns."  Fol- 
lowing the  attestation  clause  was  a  clause  ex- 
plaining an  interlineation  and  erasure  in  the 

firanting  clause,  showing  tiiat  as  first  written, 
t  granted  the  land  to  the  grantee  "and  to  his 
heus  and  assigns  forever,"  and  bad  been  chang- 
ed by  the  interlineation  and  erasure  to  read  as 
first  quoted.  Beld,  that  the  rule  in  Shelley's 
Case  did  not  apply,  wid  tbe  grantee  took  only 
a  life  estate,  alnce,  while  the  interlineation  in 
the  granting  clause  would  not  have  avoided  tbe 
effect  of  that  rule,  the  recital  was  manifestly 
inserted  to  state  the  intent  more  accurately 
than  it  had  been  previously  expressed,  was  the 
significant  part  of  the  deed,  and  showed  that 
the  intention  was  to  {^ve  a  remainder  to  the 
surviving  children  or  grandchildren  directly  by 
the  deed,  and  not  by  mberitance,  they  to  con- 
stitute  the   new  «tock   of  inheritance,  the 

granting  clause,  notwitbstaDding  the  use  of 
le  ijrord  "descend,"  which,  although  literally 
denoting  a  passing  by  inheritance,  Is  often  used 
as  a  word  of  transfer,  contained  a  sufficient 
grant  of  the  remainder,  and  the  defendant's 
intention  was  not  defeated  by  the  habendum 
and  warrsnty  clauses,  the  conflict  between 
which  and  the  granting  dause  and  recital  had 
apparently  not  been  observed,  and  not  been 
changed  because  of  inadvertence. 

[Ed.  Note.— For  other  cases,  sea  Deeds,  Gent 
Dig.  Si  413-416,  419-421,  427;  Dec.  XHf.  | 
128.* 

For  other  definitions,  see  Words  and  Phraaea, 

vol.  8,  pp.  2012-2014.] 

Beatty,  O.  J.,  dissenting  In  part 

Department  1.  Appeal  from  Superior 
Court,  Yolo  County;  N.  A.  Hawkins,  Judge. 

Action  by  Joseph  Gordon  against  George 
Cadwalader  aod  others.  In  which  tbe  South- 
ern Pacific  Railroad  Company  Intervened. 
From  a  Judgment  In  favor  of  plaintiff  and 
the  Intervener,  defendants  appeaL  Reversed. 

Rehearing  denied;  Beatty,  C.  J.,  dlssratlng. 


*Far  ether  eaaos  sm  same  topic  and  section  NUUBER  lo  Dec  Die.  *  Am.  Dig.  Key-No.  Bsrtss  *  Rap'r  Xndaass 
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Geo.  (Saik,  of  San  Fiandsco,  W.  A.  Ander- 
SOD.  of  Sacramento,  and  Black  ft  Clark,  of 
San  F^aodaeo,  for  app^lants.  Hudson 
Grant,  of  Woodland,  for  respondent  D.  V. 
Cowdoi,  Frank  Ttranen,  and  Wm.  Singer,  all 
ct  San  Frandao,  for  Intwroiw  and  re- 
spondent. 

SHAW,  J.  The  defendants'  appeal  from 
the  Judgment  was  taken  within  60  days  after 
its  reidltlon.  The  evidence  is  brought  up  in 
the  record. 

[1]  The  plaintiff  sued  to  quiet  title  to  land. 
All  the  parties  claim  under  a  certain  deed 
conveying  the  land,  executed  by  William 
Gordon  to  John  Gordon  on  June  3,  1872,  The 
rule  in  Shelley's  Case  was  in  force  in  this 
state  until  January  1,  1873,  when  it  vras 
abolished  by  section  779  of  the  Civil  Code. 
The  said  deed  was  therefore  subject  to  that 
rol^  and  the  sole  question  is  whether  or  not 
it  comes  withiu  the  rule. 

[2]  Tlie  rule  is  that  Where  a  wilt  devises 
or  a  deed  grants  land  to  A.  for  life  and  the 
remainder  after  his  death  to  his  heirs,  or  to 
the  iieirs  of  his  body,  using  these  words  or 
words  having  the  same  legal  effect,  the  effect 
is  to  Test  In  A.  a  fee  simple  absolute  if  the 
remainder  Js  to  bis  "heirs"  or  a  qualified  fee, 
if  it  is  to  the  "heirs  of  his  body."  The  heirs 
of  A.  in  such  a  case  take  no  estate  or  interest 
in  the  land  during  the  life  of  A.  and  he  may 
dispose  of  it  as  If  tlie  deed  or  will  contained 
no  words  purporting  to  transfer  to  him  less 
thanafee;  Aaitlsusuallr  stated,  the  words 
"heirs"  or  "heirs  of  his  body,"  or  whatever 
otlm  words  of  like  effect  are  used,  "are 
words  of  llmltatlfHi  asd  not  of  purchase." 
The  plaintiff  claims  one-aixth  of  the  land  as 
an  lieir  of  John  Gordon,  upon  the  tbewy  that 
said  deed  vested  the  fee  In  John.  Upon  the 
same  theory  the  intervener  claims  a  part  of 
the  land  nnder  a  conveyance  from  John  in 
his  lifetime.  Tbe  defendants  Claim  ttie  plaln- 
tUPa  Intorest  under  and  by  virtue  of  an  ez- 
eentloii  sale  and  sherifTs  deed  upon  a  Judg- 
ment against  the  xdalntlff;  the  sale  and  deed 
having  beeo  made  duziiu;  tbe  lifetime  of  John 
Gordon  and  npcra  the  theory  that  said  deed 
to  John  Tested  tn  John  a  lif6  estate  only  and 
vestedln  Joseipta  at  its  datot  as  one  of  his  six 
ctaUdroi,  a  present  one^lxth  lutecest  In  the 
ranalnder  In  the  land  In  fee  after  Uie  death 
ot  John.  It  will  be  obswved,  thwefore^  that 
If  the  rule  in  Kieiley's  Case  oootnds  the 
effect  of  tbe  deed  ot  William  Gordon  to  John, 
iberet^  vesting  tbe  fee  In  Jo^  there  would 
be  no  interest  Tested  in  Jcneph  at  the  time  of 
tbe  sale  on  execution  against  him  and  the 
dtfendants  obtained  none  Qiereby. 

It  is  sot  necessary  to  stote  the  Gordon  deed 
In  fttlL  It  names  William  Gordon  as  grantor 
and  John  Gordon  as  grantee.  The  clauses 
irilldi  It  Is  necessary  to  consider  are  tbe 
granting  danae,  a  recital  following  the  de- 
scription of  me  latad,  Oie  haboodum,  the  mr- 
nukty,  and  the  final  clause  following  tbe 


attestation  <dause  and  eigilalulng  an  inter- 
lineation and  erasure.  These  are  as  follows: 

Granting  clause:  "Does  grant  (etc.)  unto 
the  said  party  of  tbe  second  part  for  and 
during  the  term  of  his  natoral  life,  and  after 
bis  death  then  to  dracend  to  bla  h^s  and 
assigns  forevw." 

Recital :  "Tbo  said  land  being  conveyed  to 
the  said  John  Gordon  for  and  during  bla 
natoral  life,  for  the  final  use,  benefit  and 
behoof  of  the  diildroi  or  other  lawful  heirs 
of  his  body,  who  may  survive  him." 

EDibendum:  "To  have  and  to  hold  *  •  • 
unto  the  said  party  of  the  senmd  part,  his 
h^ira  and  assigns  forever." 

Warranty:  To  *'•  •  •  the  said  party 
of  the  second  part,  his  |ielra  and  assigns." 

Final  clanse:  "The  words  for  and  during 
tbe  term  of  his  natural  life,  and  after  his 
death  then  to  deaorad  to"  Interlined,  and  the 
words  'and  to'  erased,  before  the  execution 
of  these  preseats." 

Hie  final  clanse  evid«itly  refers  to  changen 
in  the  granting  clause.  It  shows  that  the 
granting  clause  was  first  written  thus,  "unto 
tbe  said  party  ot  the  second  part  and  to  his 
hdrs  and  assigns  forevar,"  making  an  un- 
equivocal grant  of  the  fee,  and  that,  when 
this  was  perceived  and  tbe  r^ugnancy  be- 
tween it  and  the  subsequent  recital  noticed, 
the  vrords  "and  to"  were  erased,  and  tbe 
words  referring  to  a  life  estate  substituted 
therefor. 

[3]  The  fundamental  reason  for  the  rule  in 
SheUey's  Case  Is  that  at  common  law  it  was 
considered  that  the  words  "and  to  his  heirs," 
or  "and  to  the  heirs  of  his  body,"  following 
a  grant  purporting  to  be  of  an  estate  for  life, 
necessarily  Implied  that  tbe  heirs  mentioned 
should  take  by  inheritance  from  the  life 
tenant,  and  not  directly  by  tbe  deed,  or 
directly  from  the  grantor,  and,  as  this  could 
'not  be  so  unless  the  life  tenant  had  an  estate 
of  Inhoritance  to  pass  at  his  death,  it  follow- 
ed aa  a  necessary  conclusion  that  the  deed 
must  be  understood  to  pass  the  fee  to  him  as 
well  as  the  life  estate;  In  the  phrases  quot- 
ed, when  the  rule  In  Sheilas  Case  applies, 
the  word  "heirs"  is  used  In  the  broad  sense, 
to  signify  the  persons  who  take  the  estate 
by  succession  from  goiwation  to  gmeration 
forevOT,  or,  as  it  Is  sometimes  expressed,  the 
whole  inhoitable  blood  of  the  life  tenant,  so 
Uiat  such  life  tenant,  andnotUiose  who  may 
be  his  heirs  at  bis  death,  la  the  original  stock 
of  inheritance.  It  Is  a  rule  of  poslttTe  law, 
and  defeats  evoi  the  dedared  contrary  intent 
if,  notwithstanding  such  declaration,  it 
appears  that  the  words  "beiis"  was  useid  ■  In 
this  technical  smse.  Norris  v.  Hensl^,  S7 
CaL  446.  But  tbe  primary  question  Is  always 
the  one  whether  or  not  It  was  so  used. 

The  rule  being  founded  upon  ttiese  reasons, 
tt  is  lAain  that  if  the  deed  contains  words 
whidi  modify  or  qualify  these  phrases  to 
audi  an  extoit  that  a  reasmable  lnt«ineta- 
tion  of  tbe  grant  Is  that  the  grantor  did  not 
use  the  words  to  describe  the  whole  line  of 
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succcadoQ  from  tbe  Uf e  tenant,  or  his  whole 
Inho^table  blood,  but  oa  tbe  contrary,  In- 
tm^d  theteby  to'pcdnt  out  and  designate 
tbe  particDlftr  persons  wbo  should  take  the 
estate  npon  the  death  of  the  Ufe  toiant  and 
to  describe  them  as  the  persons  then  to  take 
the  estate  direct  from  the  grantor  and  by 
virtue  of  the  srant,  constituting  of  them  a 
new  root  of  Inheritance,  the  implication  as 
to  the  meaning  of  said  phrases,  upon  which 
the  rule  is  founded,  would  not  exist  and  the 
rule  would  not  govern  the  grant  This  dis- 
tinction: la  tiioronghly  eatabllshed*  -and  it  Is 
recogulxed  by  aU  the  anthorltlea.  2  Wash. 
Real  Prop.  U  1614,  161S,  1616;  1  Jones, 
Real  Prop.  S  617;  2  Devlin,  Real  Prop.  H 
846a-846e;  2  Plngree,  Real  Prop^  |  1019; 
Xote  to  Carpenter  v.  Van  CHlnder,  U  Am. 
St  102;  Norrls  T.  Hoisl^,  supra. 

Many  Illustrations  could  be  given.  A  few 
will  serve  to  Ulustnte  the  apidlcatlon  and 
effect  of  the  distinction.  The  words,  "and 
upon  his  demise  to  the  belrs  of  Mm  svrviv- 
ins,  ghare  and  share  aUke,"  show  that  the 
word  "heirs"  was  used  to  describe  particu- 
lar persons,  and  not  the  line  of  succession 
and  the  rule  was  h^  inapplicable.  Surges 
V.  Thompson,  13  R.  I.  714.  A  deed  to  ft  hus- 
band and  wife  as  joint  tenants,  for  thdr 
lives,  and  to  the  survivor  during  the  life  of 
the  survivor,  with  remainder  to  the  issue  and 
heirs  of  their  two  bodies  and  the  Aefrc  of 
swA  ia»ue  forever,  creates  only  estates  for 
Ute  in  the  husband  and  wife  and  gives  to 
their  Issue,  upon  tbelr  de^th,  tbe  fee.  The 
addition  of  tbe  words,  "and  the  heirs -of 
anch  issue  forever,"  was  held  sufficient  to 
make  the  distinction,  and  take  the  deed  ont 
of  the  rule  Montgomery  v.  Sturdlvbnt,  41 
Gal.  207.  So,  also,  of  the  words:  "And  at 
her  death  to  be  eq^aUy  divided  amono  her 
chUd/ren  or  legal  belrs"  (Hall  v.  Qradwohl, 
113  Md.  297,  300,  77  Aa  488,  29  L.  a.  A. 
[N.  S.]  954):  "to  the  ohmren  and  lawful 
belrs"  (ReUiy  v.  Brlstow,  106  Md.'  826,  66 
AtL  262) ;  "shall  be  Inherited  by  the  ntrviv- 
ino  issue  of  my  said  niece,  shore  and  ehare 
oHlbe"  (HUl  V.  GUes,  201  Pa.  215.  00  Aa 
758) ;  "and  at  her  death  to  the  Issue  Qf  her 
body  Vten  livino"  (Gadsden:  v.  Oesportes,  30 
S.  G.  181,  17  S.  El  706);  "heirs  at  law  and 
nea*  of  kin"  (MartUng  v.  MarUlng,  55  N.  J. 
TSUi.  790,  89  Aa  208);  "to  the  heirs  of  his 
body  begotten  If  there  be  any  such  heirs  Mm 
wrvtvin^"  (Granger  v.  Grai^er,  147  Ind.  96, 
44  N.  B.  Ifi9,  46  M.  D.  80,  36  U  R.  A.  186, 
190) ;  "heirs  of  his  body  living  at  the  time  of 
M»  death"  (Moore  v.  Parker,  84  N.  a  127); 
"to  the  helm  of  her  body  hegotien"  (Ault  t. 
HlUyard,  138  Iowa,  242, 115  N.  W.  1030). 
these  dedalons  It  was  conceded  Uiat  the  word 
"iHsue"  alone  would  be  considered  as  Uie 
equivalent  of  "heirs,"  and  would  not  take 
the  case  out  of  the  rule.  The  words  we 
have  Italicized  were  those  which  were  held 
to  have  that  effect 

[4]  The  deed  here  Involved  contains  modit 
fylng  words  of  -like  effect  ia  ■  those  above 


mentioned.  The  recital  and  the  granting 
clause  are  parts  of  the  same  sentence,  and 
both  must  be  considered  In  determining  the 
true  meaning.  The  grant  as  a  whole  must 
be  understood  aa  if  it  read:  "To  John,  for 
and  during  his  natural  life,  and  after  hia 
death  to  the  children  or  other  lawful  heirs 
of  his  body,  who  may  survive  him,  for  their 
final  use,  braeflt  and  behoof."  The  deed 
wag  evld^tly  drafted  upon  a  form  In  com- 
mon nse  for  a  conveyance  In  fee  simple,  and 
tbe  granting  clause,  as  It  first  stood,  grant- 
ed such  an  estate.  Hba  Interlineation  de- 
scribed John's  estate  as  for  bis  life  only, 
but  it  would  have  been  Ineffectual  to  escape 
the  rule  In  Shelley's  Case,  If  not  ftirther 
qualified.  The  words  added  hy  the  recital 
were  manifestly  Inserted  for  ae  purpose  of 
stating  ae  intoit  more  accurate  than  it 
was  expressed  in  the  first  part  of  the  sen- 
tence. The  .recital  la  aeref  ore  ae  significant 
part  of  ae  deed,  and  it  should  control  the  iur 
terpretatlon  as  far  as  possllde.  Under  ae 
decisions  above  cited,  it  is  dear  that  the 
word,  "children,"  and  the  words;  "who  may 
survive  him,"  quallfytng  the  phrase,  "law- 
ful heirs  of  his  body,"  and  In  connection 
wia  the  dedaratitm  that  the  conveyance  is 
for  the  "final  use,  benefit  and  behoof**  of  audi 
siuvlvors,  were  Intoided  and  used  to  show 
that  ae  grant  to  John  was  for  his  life  only, 
and  aat  ae  remainder  was  to  go  to  the  sur- 
viving children,  or  grandcbildroi,  directly  1^ 
the  deed,  and  not  by  inheritance,  ftud  aat 
they,  and  not  John,  were  to  ccmstltute  the 
new  stock  or  root  of  inheritance  of  the  ea- 
tat&  The  use  of  the  expression  "wbo  may 
survive  him"  or  similar  terms  shows  that 
the  mind  of  ae  grantor  was  directed  to  the 
particular  persona  surviving  at  the  deaa  of 
John  and  not  to  his  posterity  generally.  Ilie 
words,  "or  oaer  lawful  heirs  of  hla  body," 
make  It  plain  that  grandilldren  would  take^ 
in  the  event  aat  any  of  John's  diildrui 
should  die  before  his  deaa  and  leave  chit 
dren  surviving.  They  were  evidently  Insert- 
ed for  that  purpose  and  were  not  used  in  the 
technical  B»ise  above  stated. 

It  is  farther  contended  by  tbe  re^ndento 
that  the  granting  clause  Its^  Is  devoid  of 
words  constiatli^  a  grant  of  the  runalnder: 
If  ae  words  ^*de8caid  to"  were  omitted  aere- 
from,  ae  Intent  to  grant  the  ronalnder  would 
be  clear,  aiaough,  under  the  autborltleo,  in 
the  absoioe  of  the  redtal,  ae  operation  of 
ae  rule  In  Shelley's  Cue  would  override 
and  defeat  that  intoit  Norris  v.  Hensl^, 
sniwa ;  2  Devlin  on  Deeds  (3d  Ed.)  ||  846, 
846c.  The  clause  dedares  a  Ufe  estate  In 
John,  "and  after  his  deaa  then  to  descend 
to  his  heirs  and  assigns."  Hh»  word  "de> 
Bcend,"  althou^  literally  denothig  a  passing 
by  inheritance,  is  oftoi  used  as  a  word  of 
transfer.  In  the  otmnectlon  in  which  It  here 
occurs  ais  is  its  usual  signification.  Doren 
V.  GlUum.  136  Ind.  139,  35  N.  E.  1101;  Taney 
V.  Fahnley,  126  Ind.  91,  26  N.  E.  882 ;  1yd- 
leU  T.  Swopei(^Fenn.)  17  S.jW.  209;  Stratton 
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T.  HcKlniite  CTenn.  Ob.  App.).  62  S.  W.  640 ; 
TbU  t.  Townsend,  61  Mias.  319 ;  Kelm's  Ap- 
pad,  125,  Pa.  487,  IT  Aa  463;  Halatead  v. 
Hail,  60  Md.  213;  Dennett  t.  Dennett,  40  N. 
H.  501 ;  Harrington  v.  Gibson,  109  Ky.  752. 
60  S.  W.  915.  Under  these  anttaoritles,  this 
passage  Is  to  be  read  as  If  It  declared  that 
after  John's  death  the  land  should  "go  to," 
or  "rest  In"  his  heirs,  the  latter  word  being 
used,  as  before  stated,  as  a  description  of 
the  persons  to  whom  the  remainder  is  trans- 
ferred, and  not  to  indicate  a  taking  by  the 
law  of  Inheritance. 

The  habendum  and  warranty  clause  are  of 
little  Importance.  They  are  in  the  usual 
form,  and  were  evidently  printed,  If  a  print- 
ed form  was  used,  or  copied  mechanically,  if 
a  form  book  was  used.  The  Incongruity  be- 
tween them  and  the  granting  clause,  as  chang- 
ed, and  as  modified  by  the  redtal,  was  ap- 
parently not  observed  when  the  changes  were 
made,  and  the  failure  to  change  them  also 
may  reasonably  be  attributed  to  inadvert- 
ence. 

The  condnslon  is  that  the  decision  of  the 
court  below  that  the  deed  conveyed  the  fee 
to  John  was  erroneous. 

The  judgment  Is  reversed. 

We  concur:  SLOSS,  J.;  ANGELLOTTI,  J. 

BEATTX,  G.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  tbla  canse.  and  ftom 
the  Judgment. 

In  this  state  the  rale  in  Shelley's  Case 
governs  the  construction  of  all  deeds  of  con- 
v^anoe  made  prior  to  January  1,  1873.  Nor- 
rls  T.  Hensley,  27  Cal.  439 ;  Bamett  v.  Bar- 
nett,  104  CaL  298,  37  Pac.  1049.  It  is,  as  to 
such  deeds,  a  rule  of  property.  I  cannot  dis- 
tinguish this  case  from  Norrls  v.  Hensley, 
where  the  terms  of  a  devise  were  held  to 
bring  It  within  the  rule.  I  tblnk  It  can  be 
distinguished  from  Montgomery  v.  Sturdl- 
vaut,  41  Cal.  297.  These  are  our  only  au- 
thorities. The  declsioDs  in  other  states  are 
conflicting.  We  should  follow  our  own,  how- 
ever questionably  when  essential  to  the  pro- 
tection of  vested  rights. 


(20  Cftl.  App.  m) 

HUNT  V.  SHARKEY.     (Civ.  1,207.) 

(District  Court  of  Appeal,   Second  Dletrict, 
California.    Dec.  20,  1912.    Rehearine  De- 
nied by  Supreme  Court  Feb.  18,  1913.) 

1.  BANKBUPTCT    it    284*) COEPOBATIOKS — 
RT0CKIT0UI|UIB'  XiIABII.ITT— PZUDXHG  AND 

Pboof. 

Where  .  a  corporation  becomes  bankrupt, 
payment  upon  unpaid  snbscriptiona  for  capital 
fitoek  cannot  be  enforced,  unless  an  assessmeat 
baa  been  made  by  the  proper  court,  or  under 
its  direction,  ratably  distributing  the  liability 
of  the  bankrupt  estate  among  the  sub^ribere. 

IBi.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  284.*] 

2.  Appeal  and  Bbbor  {{  1061*)— HaJUilbsb 
ERaoft—DisuissAi/— Statutes. 

The  granting  of  a  nonsuit  for  "InsnfBclen- 
^  of  the  complaint,"  instead  of  "failure  to 


prove  a  sufficient  ease,**  as  prescribed  by  Code 
Civ.  Proc.  S  581,  subd.  5,  providing  that  an  ac- 
tion could  be  dismissed  for  failure  to  prove  a 
sufficient  case  for  the  jury,  was  not  pr^udicial 
error  under  Oode  Civ.  Proe.  |  470,  providing 
that  no  judgment  should  be  reversed  except  for 
errors  whereby  aubatantial  injury  was  suffered, 
where  no  facta  existed  which  would  .  enable 
plaintiS  to  amend  or  Bupply  the  evidence  end- 
tling  him  to  recover. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  41S7,  4209:^11;  Dec. 
Dig.  k  loei.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Franklin  J.  Cole,  Judge. 

Action  by  F.  W.  Hunt  against  E.  Sharkey. 
Judgment  for  defendant,  and  plaiiUlff  ap- 
peals. Affirmed. 

Murpbey  &  Poplin,  of  Los  Angeles,  for  ap- 
pellant Grant  Jaduon,  of  Los  Angeles,  for 
respondent 


SHAW,  J.  This  Is  an  appeal  by  plaintiff 
from  a  judgment  of  dismissal,  entered  in 
favor  of  defendant  upon  an  order  granting 
his  motion  for  nonsuit,  and  also  from  an 
order  denying  his  motion  for  a  new  trial. 

It  altars  from  the  complaint  that  on  Feb- 
ruary 4,  1908,  defendant  in  writing  subB.crlb- 
ed  for  20  shares  of  the  capital  stock  of  a 
corporation  known  as  the  Ehiguesne  Brewing 
Company,  for  which  he  agreed  to  pay  the 
sum  of  $1,000  as  follows:  One  hundred  dol- 
lars on  February  4th.  and  one  hundred  dol- 
lars on  the  4th  day  of  each  month  there- 
after until  the  whole  sum  was  paid.  On  Oc- 
tober 5,  1909,  at  which  time  defendant  had 
paid  the  sum  of  $300  on  account  of  his  con- 
tract, the  corporation  was.  In  accordance 
with  the  laws  of  Congress,  adjudged  a  bank- 
rupt by  the  United  States  District  Court  A 
trustee  of  the  estate  of  the  bankrupt  was 
duly  app<rtnted,  and  the  referee  to  whom  the 
matter  was  referred  authorized  him  to  sell 
at  public  auction  the  assets  of  said  bank- 
rupt Thereu[>on  the  trustee  proceeded  as 
directed  to  sell  the  property  of  said  bank- 
rupt estate,  which  consisted  of  certain  real 
estate,  promissory  notes,  and  contracts  of 
subscription  whereby  the  subscribers  had 
agreed  to  purchase  and  pay  for  the  shares 
of  the  capital  stock  of  said  corporation, 
among  which  was  the  contract  of  defendant 
which  was  designated  as:  "Parcel  13.  E. 
Sharkey,  balance  stock  subacriptiott,  dated 
February  4,  1908.  face  amount  9700"-rand 
which  contract  the  trustee,  .^or  to  the 
bringing  of  the  suit  by  deed  of  conveyance, 
assigned  and  transferred  to  plaintiff  as  the 
purdiaser  ttiweof  for  the  sum  of  $40.  By 
his  answer  defendant  admits  tbe  waWng  oit 
the  contract  of  aabscriptlon,  admitB  that 
only  ^00  bad  been  paid  therecm,  bat  denies 
that  $700  or  any  sum  was  due  oa  account 
thereof.   

At  the  fdose  jdaintlfrs  evidence,  defend- 
ant's motion  for  nonsuit  upon  the  ground 


*rar  oUiM-  eSM  Mt  Mma  tople  and  Motion  NVKBER  In  Dae.  Dig.  ft  Am.  Dig.  Kar-No.  Sarlsa  *  Rep'r  Indexei 


Digitized  by 


Google 


22 


180  PACIFIC 


BEPOBTBB 


(Gal. 


ttiat  the  complaint  did  not  state  a  cause  of  ^ 
action,  was  granted,  followed  by  Jadgment  of 
dlBmlssaL.  Two  questions  are  presented  for 
solution:  First,  whether  or  not  an  unpaid 
balance  due  upon  a  subscription  for  shares 
of  ca^dtal  stock  of  a  corporation  adjudged  a 
bankrupt  Is,  in  the  absence  of  a  proceeding 
wherein  the  equitable  liability  of  the  sub- 
scriber is  fixed,  a  subject  of  sale  and  asslgn- 
uient,  collection  of  which  can  be  enforced  by 
the  assignee;  and,  second,  whether  the  fact 
that  the  complaint  failed  to  state  a  cause 
uf  action  was,  under  the  circumstances  pre- 
sented, a  ground  for  granting  the  motion 
for  a  nonsuit. 

[1]  Defendant's  agreement  to  take  and  pay 
for  stock  in  the  corporation  was.  based  upon 
an  Implied  consideration  that  the  money  so 
contributed  should  be  used  in  conducting  the 
business  for  which  It  was  incorporated.  By 
reason  of  the  adjudication  In  bankruptcy  the 
corporation  wholly  abandoned  Its  business. 
Hence,  being  unable  to  perform  its  implied 
obligation  to  defendant  as  a  subscriber  fOr 
Its  stock,  and  having  no  use  for  such  capi- 
tal other  than  for  the  winding  up  of  its 
bOBiness.  the  extent  to  which  the  contract 
for  the  purchase  of  stock  could  be  enforced 
was  the  pro  rata  share  of  the  amount  re- 
quired for  euch  purpose  after  exhausting  the 
tangible  assets  of  the  bankrupt's  estate.  VoL 
1,  Morawetz  on  Corporations,  |  152.  As  a 
{H'erequisite  to  maintaining  an  action  to  en- 
force such  obligation  among  those  liable  up- 
on subscriptions  to  stock,  It  must  be  made 
to  appear,  by  appro[H4ate  allegations  and 
proof,  that  the  court  bad  Jurisdiction  of  the 
proceedings  In  bankruptcy,  or  that  by  its  or- 
der or  direction  the  amount  necessary  to 
be  raised  to  pay  any  deficiency  in  the  sum 
required  has  been  ratably  and  equitably  dis- 
tributed among  them.  VoL  2,  Morawets  on 
Corporations,  {  822;  Remington  on  Bank- 
ruptcy, vol  1,  {  977;  Burke  t.  Maze,  10 
Cal.  App.  209,  101  Paa  488,  440;  In  re  Crys- 
tal Spring  B.  Co.  (D.  C.)  96  Fed.  945;  Sco- 
vlll  V.  Thayer,  106  U.  S.  143,  26  L.  Ed.  968; 
Perkins  t.  Cowles,  157  CaL  625,  108  Pat 
711,  30  L.  B.  A.  (N.  S.)  283,  137  Am.  St  Hep. 
158.  In  CoTcll  T.  Fowler  (C.  C.)  144  Fed. 
535,  the  court.  In  discussing  a  similar  ques- 
tion, says:  "A  stockholder  might  hare  an 
ultimate  liability  of  only  a  few  dollars,  and 
at  the  same  time  be  niade  to  rest  under  a 
decree  sufficient  to  wipe  out  his  entire  for- 
tune, thus  working  great  injury  and  perhaps 
ruin  to  him."  It  may  be  noted  that  In  the 
case  at  bar  the  aggregate  llaUli^  of  the 
stockholders  w&s  $30,050,  an  assessment  of 
less  than  50  per  cent,  of  which,  If  collected, 
would  have  been  sufllcient  to  liquidate  the 
Indebtedness  of  the  bankrupt,  yet  it  appears 
that  plaintiff  purduued  the  entire  amount 
tor  the  nominal  anm  of  |080.    Wbeie  a 


^  corporation  Is  adjured  a  banknipt  the  trus- 
tee of  the  bankrupt  estate  cannot  enforce 
payment  of  the  stockholders*  liability  upon 
unpaid  subscriptions  for  capital  stock,  un- 
less it  be  made  to  appear  by  both  all^tlra 
and  proof  that  an  assessment  has  been  made 
by  the  proper  court,  or  under  its  direction, 
ratably  distributing  the  UablUty  of  the  bank- 
rupt estate  among  tlie  sulracribers  to  Its 
stocfe  In  the  case  at  bar  such  fact  is  nei- 
ther alleged  nor  proven.  On  the  contrary, 
it  is  clear  that  no  such  action  was  .ever  had, 
and  hence  the  complaint  did  not  state  facts 
upon  which  to  base  a  judgment  for  plaintiff, 
as  assignee  of  the  contract. 

[2]  The  motion  for  nonsuit  specified  as  the 
grounds  therefor  the  Insufficiency  of  the  com- 
plaint, in  that  it  did  not  appear  therefrom 
that  the  assessment  required  as  a  prerequl- 
elte  to  the  bringing  of  the  suit  had  been 
made.  Subdivision  6  of  section  581  of  the 
Code  of  Civil  Procedure  provides  that  an 
action  may  be  dismissed  "upon  motion  of  the 
def^dant,  when  upon  the  trial  the  plaintiff 
fails  to  prove  a  sufficient  case  for  the  jury." 
Conceding  the  form  In  which  the  motion 
was  made  failed  to  comply  strictly  with  the 
provisions  of  the  statute,  in  that  It  did  not 
specify  failure  of  proof  rather  than  insuf- 
ficiency of  the  complaint  to  state  a  cause  of 
action,  nevertheless,  the  want  of  proof  Is 
disclosed  by  the  record,  from  which  It  is  ap- 
parent that  no  facts  existed  which  could  en- 
able plaintiff  to  amend  his  complaint  or  sup- 
ply the  evidence  entitling  him  to  recover. 
Hence,  had  the  motion  been  denied,  judg- 
ment upon  the  merits  must  necessarily  have 
followed  for  defendant.  This  being  the  case, 
plalntifT  was  not  prejudiced  by  the  Judgment 
of  dismissal.  "No  Judgment,  decision,  or  de- 
cree shall  be  reversed  or  aCtected  by  reason 
of  any  error,  ruling,  instruction,  or  defect, 
unless  It  shall  appear  from  the  record  that 
such  error,  ruling,  Instruction,  or  defect  was 
prejudicial,  and  also  that  by  reason  of  such 
error,  ruling,  instruction,  or  defect,  the  said 
party  complaining  or  appealing  susta^ed 
and  BuCTered  substantial  injury,  and  that  a 
different  result  would  have  been  probable 
if  such  error,  ruling.  Instruction,  or  defect 
had  not  occurred  or  existed."  Section  476, 
Code  Civ.  Proa  No  good  purpose  could  be 
subserved  by  reversing  the  case  for  the  al- 
leged technical  error  of  which  ai^lant 
complains,  when  it  clearly  appears  that  far- 
ther proceedings  ther^  must  necesaaxily  re- 
sult in  a  like  disposition  of  the  case. 

There  la  no  merit  in  appellant's  contention 
that  the  court  erred  In  adjudging  defendant 
entitled  to  his  costs  expended  In  the  trlaL 
The  Judgment  and  order  denying  plalntUTB 
motlwk  fbr  a  new  trial  are  afBrmed. 

W«  concur:  ALLBN,  P.  J.j  JAMBS,  J. 
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<DUtrict  Court  of  Appeal.  'Third  DiBtrict,  Cal 
iforaia.    Dee  S,  1812.    Rebearinc  De- 
nied by  Saprema  Court  Feb.  8, 1918.) 

L  Snpvunom  (|  18*)— Isbou— Niw  Telu. 
— Gbouhds. 

Where  [Mtrtlei  by  etipulatloii  agreed  that 
only  a  liiigle  iaBue  of  fact  ihould  be  aubmitted, 
the  questioa  whetber  tbe  evidence  waa  suffi- 
cient to  ahow  the  otber  focta  matarial  to  re- 
corery  could  not  ba  conaiderad  on  motion  Unt 
new  triaL 

[Bd.  Note.— For  other  caaei,  eee  StipaUtiona, 
CenL  Dig.  H  41-64;  Dec.  Dig.  |  IS.*] 

2.  Appeal  and  Bbbob  (|  979*)— New  Tkuir- 
DistatxTioH  or  Coubt. 

An  order  granting  a  new  trial  on  the 
ground  of  the  Inauffidiency  of  the  evidence  vill 
not  be  diatnrbedt  unless  it  clearly  appeara  that 
the  trial  coart  aboged  ita  diacretion. 

[Bd.  Note.— For  otber  caaeataee  Appaal  and 
Error,  Cant.  Dig.  ||  8871-8OT8;  Vwi.  Dig.  f 
»T9.*J 

3.  New  Tbial  (|  72*)— Qbouhdb— Imum- 

CIBNCT  OP  EVIDBNCK. 

Tbe  trial  court  ahoold  grant  a  n«w  trial 
where  it  believes  that  the  preponderance  of  the 
evidence  ia  opposed  to  the  findings. 

[Ed.  Note.— For  otber  cases,  see  New  Trial, 
CanL  Dig.  H  14&-148;  Dee.  Dig.  |  72.*] 

4.  Appeal  and  Bbbob  (f  979*)— New  Tbiax. 
— DucEsnoN. 

Wbere  tbe  partiea  to  an  action  for  cmn- 
miaaion  for  selling  mining  property  atipulated 
by  tbeir  attorneys  that  the  action  sliould  be 
snbmlttad  for  deciaion  on  the  single  question 
whether  the  contract  had  been  altered  la  the 
toaertion  of  a  word,  and  that  the  court  should 
have  tbe  aid  of  a  handwriting  expert  of  ita  own 
choice,  the  granting  of  a  new  trial  on  the 
ground  of  the  insoiBciencjr  of  tbe  evidence  to 
support  the  findjnga,  baaad  on  tbe  opinion  of 
tbe  expert,  waa  an  exercise  of  the  trial  court's 
discretion,  which  the  appellate  court  will  not 
disturb,  even  conceding  that  the  atipulation  waa 
within  tbe  general  anthoti^  of  the  attorneys 
within  Code  Or.  Pro&  |        rabd.  1. 

[Bd.  Nota.— For  other  caaaa,  aea  Appeal  and 
Error,  Cant  Dig.  H  8871-8873;  Dee.  Dig.  1 
07fl.*3 

5.  SnpiTLATioiva    (i   18*)  —  Statbubnt  or 

GBOUNDS— iNStTTFICIKNCT  Or  EVIDENCE. 
Where  tbe  partiea  by  their  attorneys  stip- 
ulated that  the  decision  of  the  case  ahoiud 
ba  determined  by  tbe  decision  of  a  single  guea- 
Lion,  a  atatement  for  a  new  trial  on  the  ground 
of  the  insufficiency  of  the  evidence  to  sustain 
the  Ondings,  i^ch  seta  forth  oven  an  accurate 
rinm6  of  the  evldwoe  on  other  iaanea,  dionU 
be  stricken  out. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  H  41-54;  Dea  Dig.  |  18.*] 

8.  Etidbncb  (I  570*)— Opinion  Evidenoe— 
Wkigbt  or  Expert  Tbstimont. 

Tbe  teatimony  of  axperta  la  entitlad  to 
mmih  weight  aa  it  appeara  in  eadi  caaa  to  ba 

Justly  entitled  to. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
CenL  Dig.  I  2395;  Dec.  Dig.  S  570.*} 

7.  STIFUI.ATIONB    (|     11*^^  AaVO^SXtm  BT 
COCNBETL— VaMDITT. 

A  Stipulation  by  the  attorneys  of  the  par- 
tiea tltat  an  action  involving  valuable  prop- 
erty rights,  or  a  large  sum  of  money,  should 
be  submitted  -to  the  court  for  deciaion  on  a 
single  question  involving  an  isaue  of  alteration 
of  an  inatrnment,  and  uat  tbe  eonrt  in  paaaing 
im  the  iaam  ahall  have  the  aid  of  a  handwrit* 


ing  expert  of  its  own  diolee,  whoae  erldenoe 

and  photographs  should  be  oonclusivs,  shonld 
not  be  tolerated. 

^fEd.  Note,— For  other  eaaea.  aee  Stipulationa, 
Gent.  iMg.  I  28;  Dec.  Dig.  I  11.*] 

Appeal  from  Superior  Coorti  Mariposa 
CouDi7 ;  X  J.  Trabucco,  Judge. 

Action  by  F.  B.  Conwell  against  Mary  S. 
Vaialn.  From  an  order  grantlDc  a  new  trial 
after  Jndsmoit  for  plaintifl^  he  appeals.  Af- 
firmed. 

John  A.  Wall,  of  Mariposa,  for  aiv^lant 
B.  B.  Stoldw,  of  Mariposa,  and  J.  B.  Cortla, 
of  SaaaOi,  tor  respondeBb 

HABT.  J.  This  action  was  brought  by  tbe 
plaintiff  to  recover  the  sum  of  f2,000,  alleged 
to  be  due  the  plaintlft  from  tbe  defendant  un- 
der a  contract  whereby.  It  is  alleged,  the  lat- 
ter ^ployed  the  first  named  to  procure  for 
her  a  porchaser  of  certain  mining  property, 
sitoated  In  Mariposa  county.  Judgmmt  pass- 
ed for  the  plaintiff  In  the  sum  sued  for. 
In  due  time,  the  defendant  moved  for  a  new 
trial,  and  the  court  granted  tbe  motion. 
This  ai^l  is  by  the  plalittjUC  torn  ttaa.cadar 
granting  said  motion. 

The  grounds  upon  which  the  motion  for  a 
new  trial  was  pressed  were  (1)  that  the  evi- 
doice  was  insufficient  to  justify  the  decision, 
findings,  and  Judgment ;  (2)  that  the  decision 
and  Judgment  are  against  law;  and  (3)  er- 
rors of  law  occurring  during  the  trial  and 
excepted  to  by  the  def«idant 

The  instrument  upon  which  the  plaintiff 
declares  la  In  tbe  form  of  a  power  of  attor- 
ney, and  It  purports  to  confer  upon  one  3. 
CarUm  full  power  "to  grant,  bargain,  sell, 
remise,  release,  oobt^  and  Quitclaim  to 
whom  and  upon  such  terms  as  our  attor- 
ney may  deem  beat,  all  ot  our  right,  title  and 
iDtraest)  estate;  claim  and  demand,  both 
In  law  and  equity,  as  well  in  possession  aa 
In  expectancy  In  or  to"  the  foltowlnc 
mines:  The  Bl^  Bonansa,  the  GiUett  mlns^ 
MauneiUa  gulch,  and  No.  2  and  the  Blue 
Lead. 

It  appears  Oat  the  defendant  although,  as 
seen,  purporting  by  said  power  of  kttomef 
to  eonfw  upon  said  8.  Carton  .ttie  authority 
to  act  as  her  attomflr  In  fiict  for  tho  pur- 
pose of  selling  the  mines  designated  In  said 
instmment,  in  reality  Intoided  thereby  to. 
confer  such  antboriiy  uptm  Oie  plaintiff,  but 
It  seams  tbe  lattisr,  bdng  the  notary  public 
before  whom  the  admowledgmoit  of  the  ex- 
ecution of  tbe*  power  was  to  be  taken,  enteiv 
talned  serious  doubt  wheth«  such  an  Instm- 
ment would  be  valid  where  It  la  acknowl- 
edged before  tbe  person  as  a  notary  public  In 
wtaom  rights  thereonder  are  thereby  to  be 
It  la,  howew,  further  made  to  vjh 
peax  that  said  Instrument  was  deliyered  by 
the  defmidaot  to  tibe  plalntUE,  and  that  no  ob- 
jection waa  raised  at  the  trial  that  the  con- 
tract or  power  ct  attorn^  was  not  to  vest  in 
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fact  for  Oe'inirpoBte  specified  In  said  in- 
strument To  tbe  contrary,  as  we  shall  pres- 
3ntly  see,  the  trial  was  conducted  by  botb 
sides  upon  the  assumption  or  the  theory  that 
the  contract  was  between  the  plaintUC  and 
the  defendant,  and  that  said  Carlon  was  In 
no  way  connected  therewith. 

The  power  of  attorn^  does  not  itself  pro- 
vide for  compoiBation  to  be  paid  to  0ie  plain- 
tiff for  his  services  in  selling  the  property 
described  therein,  bnt  the  complaint  alleges 
that  the  defendant  agreed  to  allow  and  pay 
to  plaintiff,  as  bis  compensation  for  procur- 
ing a  purchaser  of  the  Big  Bonanza  mine, 
any  sum  of  mon^  tor  which  he  might  be 
able  to  sell  sold  mine  over  and  above  the 
sum  of  ¥8,000,  and  that  plaintiff  succeeded 
In  finding,  In  the  person  of  one  Oeorge  Ei 
Stayton,  a  purchaser  of  said  mine  able, 
ready,  and  willing  to  -paty  the  sum  of  910,000 
therefor,  and  that  Stayton  did,  in  tact,  pur- 
chase said  knine  at  said  prlc&  But  it  ap- 
pears that  the  defendant  claimed  at  the  trial 
that  the  Big  Bonanza  mine  was  not  men- 
tioned or  written  In  the  power  of  attorney  at 
the  time  of  the  execution  and  delivery  tliea«- 
of  to  the  plaintiff  but  that,  after  the  execu- 
tion and  delivery  of  the  power,  some  one, 
without  her  authority,  sanction,  or  consent. 
Inserted  the  name  of  said  mine  therein,  ^d 
this  contention,  It  serans,  Involved  the  sole 
and  only  point  of  controversy  between  the 
parties  at  the  trial.  In  other  words,  the 
single  point  upon  which  the  parties  were 
widely  divergent  was  whether  the  plaintiff 
was  in  truth  and  in  fitct  anthorlsed  by  the 
defendant,  under  the  terms  of  said  Instrument 
as  It  was  signed  and  delivered  by  the  latter 
to  him,  to  find  a  purchaser  of  the  Big  Bonan* 
za  mine. 

The  plaintiff  testified  that  the  words,  "Big 
Bonanza  Mine"  were  written  in  the  instm- 
meut.  jnst  above  the  words,  "The  Gillett 
Mine,"  at  the  time  the  defendant  feigned  and 
dellv^nd  it  to  him ;  that  no  change  whatso- 
ever was  made  In  the  writing  contained  in 
said  instrument  after  It  was  so  signed  and 
dellTwed  into  his  possession.  Mrs.  Varaln, 
the  defendant,  testified,  as  above  Indicated, 
that  the  words  "Big  Bonanza  Mine,"  were 
not  written  or  contained  in  the  power  of  at- 
torn^ when  she  signed  and  delivered  that 
■instrument  to  the  plaintiff,  and  that  said 
words  were  not  therein  Inserted  upon  au- 
thority from  her  or  with  her  consent  She 
further  testified  that  the  instrument  did 
contain  the  name  of  the  Gillett  mine  when  she 
delivered  the  document  to  the  possession  of 
the  plaintiff. 

The  foregoing  constituted,  in  substance,  all 
the  direct  testimony  upon  that  point,  and 
manifestly  there  thus  arose  thereon  a  sharp 
conflict  between  the  witnesses.  It  was  there- 
fore conceived  by  the  court  and  counsel  to 
be  the  more  satisfactory  course  to  invoke  the 
services  of  a  professional  expert  in  handwrit- 
ing, and  to  his  opinion  submit  the  question 
whether  there  was  evidence  on  the  face  of 


the  instrument  Itself  of  Oie  insertkm  fhweln 
of  the  words,  "Big  Bonanza  Mine,**  aflar  tba. 
power  had  been  signed  by  the  defendant 

"Whereupon,"  quoting  ^m  the  reotnd, 
"the  respective  counsel  for  the  parties  stipu- 
lated and  agreed.  In  t^ien  court,  that  the 
cause  he  submitted  to  the  court  for  dedslou 
upon  the  one  single  quesUon  of  fact  as  to 
whether  the  loop  in  tlie  V  in  the  name  'Big 
Bonanzd  Mine'  in  said  Plaintiff's  Exhibit  A, 
(the  power  of  attorney)  was  above  «■  beneath 
the  line  crossing  the  two  'ts*  in  the  name 
*Gillett  Mine,*  which  is  immediately  nnder 
the  name  'Big  Bonanza  Mine*  in  said  'Ex- 
hibit A,'  thus: 


"It  was  further  stipulated  and  agreed  that 
the  court  should  have  the  assistance  of  a 
professional  expert  in  handwriting,  of  the 
court's  own  choice,  without  the  knowledge  of 
either  of  the  parties  hereto.  The  written 
opinion  and  photographic  exemplars  made  by 
said  expert  in  handwriting  to  the  court 
should  be  received  In  evidence  in  the  cause 
on  behalf  of  both  the  respective  parties  here- 
to. *  *  *  It  was  further  stipulated  and 
agreed  that,  if  it  appeared  by  the  expert's 
opinion  tliat  the  loop  of  the  'z'  In  the  word 
'Bonanza'  was  under  the  line  crossing  the 
two  ts'  in  the  word  'Gillett,'  this  would  b« 
concluEdve  proof  that  the  name,  'Big  Bonanza 
Mine/  was  In  the  paper  at  the  time  defend- 
ant signed  the  same  and  deUvered  it  to  plain- 
tiff, and  then  that  plaintiff  had  proven  all 
the  allegations  of  his  complaint,  and  plain- 
tiff was  entitled  to  Judgment  against  d^Okd- 
ant  for  the  sum  of  f2,000  under  either  cause 
of  action  set  forth  in  the  complaint,  and  that 
judgment  for  plaintiff  against  defendart  in 
the  sum  of  $2,000  should  be  awarded  plain- 
tiff, free  and  clear  of  any  and  all  objections 
or  exceptions  of  any  kind  or  nature  whatso* 
ever  by  defendant  or  on  behalf  of  any  per- 
son." 

In  accordance  with  the  foregoing  stipula- 
tion, the  court  submitted  the  power  of  at- 
torney to  Theodore  Kytka,  a  professional  ex- 
pert in  handwriting,  for  examination,  and  a 
report  of  the  result  thereof  as  to  the  propo- 
sition with  reference  to  said  instrument  as 
set  forth  in  said  stipulation.  Kytka,  having 
subjected  the  Instrument,  or  that  portion 
thereof  pertinent  to  the  tenns  of  the  stipula- 
tion, to  an  examination  by  means  of  the  testa 
usually  employed  by  experts  in  handwriting 
In  due  time  returned  to  the  court  a  written 
report  In  which  he  expressed  an  unqualified 
opinion  that  the  letter  "z"  in  the  word  "Bo- 
nanza" lay  underneath  the  line  crossing  the 
two  "ts"  in  the  word  "GiUett"  Thereafter, 
and  acting  open  the  stlpnlation  above  refers 
red  to,  tlw  court  rendered  and  entered  its 
Judgm«it  in  iavor  of  the  plaintlfl  for  1h» 
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earn  of  S2,000,  u  prayed  for  In  the  complaint 
Upon  the  record  as  ttans  made  np,  tbe  quea- 
tlon  presented  here  for  decision  is  whether 
tbe  court  below  abused  Its  discretion  In 
granting  the  order  from  which  tliis  appeal 
Is  prosecuted. 

[1]  The  stiptilatlon  above  referred  to  aa- 
snmed,  and,  Indeed,  in  effect  conceded,  that 
all  the  material  allegations  of  the  complaint, 
accept  In  so  far  as  they  Implied  that  the 
Bonanza  mine  waa  included  in  tbe  contract 
with  plaintiff  and  to  which  point  the  stipu- 
lation solely  related,  were  saUsfactorily 
proTed.  The  effect  of  the  sUpalation,  in  oth- 
er words,  was  to  eliminate  from  the  con- 
trover^  the  evidence  as  to  all  the  material 
tkcts  bat  the  single  one  to  which  it  related. 
It  therefore  follows  that  the  ^>ectflcatlon8 
of  the  Insnffldency  of  the  evidence  to  sap- 
port  other  material  findings  than  the  one 
deduced  from  the  evidence  resulting  from 
said  stlpalation  cannot  be  omsldered  or  re- 
viewed. 

t2]  One  of  the  grounds  upon  which  a  new 
trial  was  asked  in  this  case  is,  as  before 
shown,  that  the  evidence  ia  Insufficient  to  sup- 
port the  findings,  and  it  Is  well  settled  that, 
where  a  new  trial  Is  granted  on  such  ground, 
the  order  will  stand  unless  It  Is  made  dear- 
ly to  appear  that  the  trial  court.  In  granting 
It,  has  abused  its  discretion. 

[31  Indeed,  where  the  court  is  of  the  opin- 
ion that  the  weight  or  preponderance  of  the 
evidence  la  opposed  to  the  flndlnga,  it  Is  its 
duty  to  grant  a  motion  for  a  new  trial.  Bled- 
soe V.  Decrow,  132  CaL  313,  64  Pac.  307; 
Clark  V.  Rauer.  2  OaL  App.  2G9,  83  Fac.  291 ; 
Central  Trust  Co.  v.  Stoddard.  4  O&L  App. 
61S,  88  Paa  806;  Thompson  v.  Wheeler,  5 
Gal.  App.  196,  89  Pac.  tOQS;  Hughes  Bros. 
V.  Rawhide  ip&ing  Oo.,  16  Oal.  App.  297, 
116  Fac  969;  BJorman  v.  Port  Bragg  Red- 
wood Oo.,  92  OaL  600,  28  Pac.  691. 

[4]  While  upon  tbe  face  of  the  record  in 
the  case  at  bar  It  might  well  be  held  that  the 
court.  In  granting  defendant's  motion  tor  a 
new  trial,  transcended  the  discretion  com- 
mitted to  trial  courts  in  such  case,  there  are 
certain  considerations  presented  here  which 
inspire  in  this  court  a  disinclination  to  In- 
terfere with  the  ictltm  of  tbe  oonrt  bdow  in 
ordering  a  new  trlaL  In  tala  brief,  counsel 
fi>r  the  respondent,  who  was  not  at  first  con- 
nected with,  and  therefore  did  not  partici- 
pate In,  tlie  trial  of  tbe  cause,  states  that, 
after  the  rendition  and  entry  of  Judgment, 
he  was  employed  by  the  defendant  to  pre- 
pare and  press  a  motion  for  a  new  triaL  He 
further  declares  tbat  the  testimony  received 
at  the  trial  was  not  taken  down  by  a  sbort- 
liand  reporter  w  at  all,  and  ttiat,  npaa  being 
retained  aa  above  stated,  he  procured  from 
the  clerk  of  the  court  in  wbU^  the  actioi 
was  tried  a  statement  of  that  offldara  recol- 
tectiim  of  the  testimony  as  It  was  given. 
From  tbe  testimony  so  obtained,  said  attor- 
ney prepared  a  proposed  statement  tor  a  ww 


▼.  VARAm  2S 

trial,  filed  the  same,  and  served  a  copy  there- 
of on  the  attorney  for  the  plaintiff.  In  due 
time  the  latter  served  a  proposed  ammd- 
ment  to  said  statement;  which  said  amend- 
ment consisted  in  a  motion  to  strike  ont  the 
whole  of  the  proposed  statement,  and  to  sub- 
stitute In  lieu  thereof  the  statement  of  the 
testimony  which  now,  so  far  as  the  evidence 
Is  concerned,  constitutes  the  record  upon 
which  the  order  granting  the  new  trial  waa 
predicated. 

[i]  It  is  dalmed  by  counsel  for  tbe  appel- 
lant that  the  proposed  statement  of  plaintiff 
was  stricken  oat  because  it  involved  an  In- 
correct synoiKila  of  the  evidence.  This  may 
be  tme,  but  under  the  stipulation  referred 
to  above  and  which  constitutes  the  moat  im- 
portant part  of  this  record,  evea  If  the  pro- 
posed statement  had  c<aitalned  a  strictly 
accurate  resume  of  tbe  evidence,  it  would 
have  been  tbe  duty  of  the  court  to  have 
stricken  It  out  as  wholly  immaterial,  so  far 
as  It  related  to  points  other  than  that  upon 
which  the  stipulation  provided  that  the  de- 
dsloa  of  the  cause  should  hinge.  We  have 
thus  given  briefly  that  part  of  the  history  of 
the  trial  which  is  de  hors  the  record,  but 
which  Is  disclosed  by  the  briefs  of  counsel, 
the  verity  of  which,  however,  ia  not  disputed, 
merely  to  illustrate  the  uniqueness  of  the 
situation  presented  here,  and  perhaps  In  dis- 
covering to  some  extent  the  precise  motive 
Influencing  the  Judge  of  the  court  below,  up- 
on reflection,  In  the  exerdse  of  the  discre- 
tion conflded  to  trial  courts  in  the  matter  of 
allowiog  or  disallowing  new  trials,  to  order 
a  retrial  of  the  Issues  presented  by  the  plead- 
ings in  this  action. 

Now,  one  of  the  points  made  by  counsel 
for  the  respondent  is  that  the  stipulation  in- 
to which  the  parties  entered  and  upon  which 
the  decision  of  the  Issues  was  made  to  de- 
pend was  void,  or  not  binding  upon  the  de- 
fendant, becaose  it  neither  appears  that  the 
latter  filed  an  agreement  with  the  clerk  au- 
tborlzing  his  attorney  to  make  auch  stip- 
ulation, nor  that  such  an  agreement  was  en- 
tered in  the  minutes  of  the  court  Section 
283,  subd.  1,  Code  Civ.  Proc.  Bnt  we  are  not 
preiHured  either  to  affirm  or  deny,  nor,  for 
the  purposes  of  this  case,  is  it  deemed  neces- 
sary to  decide,  the  proposition  whether  the 
stipulation  referred  to  constttntes  one  of 
"the  steps  of  an  action  or  proceeding"  in 
order  to  take  which  an  attorney  must  first 
obtain  from  bis  client  special  authority  evi- 
denced in  the  manner  prescribed  by  the  sec- 
tion of  the  Code  above  dted,  or  whether  It 
constltntes  an  act  within  the  scope  of  the 
general  authority  ta  an  attorney  at  law  over 
his  client's  cause  during  the  progress  of  the 
trial  thereof;  for,  even  ^>*iti»<ng  that  the 
attorney  bad  the  authori^  to  make  the  atlp- 
ulatton  as  one  of  the  ordinary  acts  within 
tbe  scope  of  Us  general  agency  or  anthorl^, 
ve  regard  the  stipulation  as  most  imnaaal  In 
Iti  nature  and  «o  Improvident  la  1^  aeope 
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that  It  1b  manifest  that  the  trial  court,  upon 
further  conBlderatlon  of  It  after  the  Jndg- 
meot  was  rendered  and  entered,  reached  the 
conclusion  that  It  wonld  be  unjust  to  compel 
the  defendant  to  be  bound  by  Its  terms,  and 
therefore,  in  the  Interest  of  Justice,  granted 
hie  application  for  a  new  trial. 

It  l8  not  an  unusual  practice,  nor  one  be- 
yond the  g«ieral  authority  of  an  attorney, 
to  stipulate,  during  the  progress  of  a  trial, 
that  a  certain  absent  witness,  if  present  at 
the  trial,  wonld  give  certain  testimony  es- 
sential to  bis  adversary's  case  or  defense, 
or  to  agree  to  the  redtals  of  a  deed  or  some 
public  record  which  it  might  be  Impossible, 
for  any  reason,  or  inconvenient  to  produce 
In  court;  but  it  is,  as  before  declared,  and 
it  should  be,  a  most  unusual  practice  for  an 
attorney  to  stipulate  that  the  unsworn  state- 
ment of  a  person  as  to  a  fact  without  the 
proof  of  which  the  plaintiff  could  not  sustain 
bis  action  or  the  defendant  Ms  defense 
should  be  accepted  as  conclusive  evidence  of 
the  truth  of  all  the  material  allegations  of 
the  complaint  or  of  the  answer.  And  the 
more  startling  Is  such  a  stipulation  where, 
as  is  true  of  the  one  in  the  case  at  bar,  It  in- 
volves an  agreement  that,  as  to  the  all-Impor- 
tant fact  to  which  it  relates,  the  mere  opin- 
ion of  a  person,  although  an  expert  on  such 
subjects,  shall  be  conclusive  ot  its  verity, 
provided  such  opinion  coincides  with  the 
plalntilTB  theory  of  the  case. 

[I]  We  have  no  disposition  to  indulge  In  a 
general  animadversion  upon  opinion  testi- 
mony. Such  evidence  often  becomes  abso- 
lutely necessary  in  the  proof  of  an  essential 
fact,  and  it  is  always  to  be  given  such  weight 
as  it  appears  In  each  case  to  be  Justly  enti- 
tled to;  but  it  ought  not  to  be  necessary  to 
say  that,  when  that  character  of  testimony 
iB  relied  upon  or  becomes  necessary  in  the 
proof  of  a  fact  which  goes  to  the  very  gist 
of  the  main  point  of  controversy  in  an  ac- 
tion at  law,  it  should  make  its  appearance  in 
the  record  in  the  highest  garb  known  to  the 
law  and  under'  such  circumstances  as  that 
It  may  be  rebutted,  if  It  can  be,  or  its  ac- 
curacy tested  by  the  methods  usually  invoked 
for  that  purpose^ 

{7]  Therefore,  no  such  stipulation  or  agree- 
ment by  connsel  as  the  one  involved  here 
should  be  tolerated  in  any  case,  much  leiss 
one  Involving  valuable  property  rights,  ori 
as  berot  a  large  sum  of  money.  A  trial  thus 
conducted  is  In  effect  more  In  the  nature  of 
an  arbitration  than  a  trial,  but  even  less 
satisfactory  than  the  former  method  of  set- 
tling cUsputed  questions  of  fact.  It  is  obvi- 
ously the  first  duty  of  the  courts  to  see  that 
litigants  shall  have  their  rights  Judicially 
determined  only  after  a  fair  and  impartial 
trial  according  to  the  mode  prescribed  by 
law.  To  place  a  Ut^nts  rights  in  a  trial 
thereof  at  tiie  mercy,  so  to  speak,  of  the  ex 
IMirte  opinion  of  any  person,  however  well 
qualified  Buch  person  may  be  to  speak  on  the 


subject  to  which  his  (pinion  relates,  ia  not 
to  give  such  litigant's  ri^ts  a  fair  and  im- 
partial trial  according  to  the  recognized  or 
prescribed  forms  by  which  only  Isenes  iit  fact 
are  authorized  to  be  tried. 

We  doubt  not  that  the  court  bdow,  after 
tbat  careful  reflection  which  is  afforded  to 
trial  courts  by  a  motion  for  a  new  trial, 
reached  the  conclusion  that  the  scope  of  the 
stipulation  was  entirely  too  fiir-reachlng,  and 
calculated  to  prevent  a  fair  and  proper  con- 
sideration of  the  merits  of  the  case.  At  all 
events,  it  ia  manifest  that  the  Judge  regarded 
it  as  not  involving  the  proper  way  in  which 
to  try  important  questions  of  fact,  and  con- 
sidered it  to  be  in  the  interest  of  Justice  to 
submit  those  questions  to  a  retrial  In  the 
usual  and  proper  mode.  We  have  not  been 
cited  to,  and  are  unable,  after  some  inde- 
pendent InveBtigatlon,  to  find  any  case  In 
California,  ot  from  other  Jurisdictions, 
which,  in  its  facts,  is  precisely  similar  to 
this,  but  in  Harvey  v.  Thorpe,  28  Ala.  200, 
60  Am.  Dec  344,  where  the  attorney  for  the 
defendants  signed  an  agreement  admitting 
certain  material  facts  in  the  case,  and  trom 
the  consequences  of  which  agreement  the  de- 
fendants succeeded  In  relieving  themselves 
at  the  trial,  the  court  said:  "Conceding,  bo 
far  as  the  present  case  Is  concerned,  that  at- 
torneys may  bind  their  clients  by  such  ad- 
missions as  were  here  made,  it  Is  only  neces- 
sary to  observe  that,  where  they  are  made 
Improvidently  and  by  mistake,  the  court,  by 
means  ot  its  coercive  powers  over  its  own 
officers,  has  authority  to  relieve  against  the 
consequences  of  the  admission,  r^^Iatlng 
Ite  action  In  this  respect  with  a  Just  regard 
for  the  rights  of  both  parties,  which  it  can 
do  by  setting  aside  the  agreement  upon  terms 
which  will  meet  the  Justice  of  the  particu- 
lar eastf'— citing  l  Creenl.  on  Ev.  |  206.  It 
is  true  that  in  that  case  the  court  was  dealing 
with  an  objection  to  the  action  of  the  trial 
court  in  permitting  the  defendanto  to  In- 
troduce evidence  in  opposition  to  tlielr  agree- 
ment or  admissions;  but  upon  the  point  un- 
der consideration  we  are  unable  to  draw 
any  distinction  in  principle  between  that 
case  and  this.  The  stipulation  In  the  case 
here  did  not,  and  could  not,  have  the  effect 
of  Mndliv  the  trial  court  or  concluding  It  In 
the  ezwcise  of  ita  right  to  nullify  the  effect 
of  the  agreement  by  allowing  the  defoidant 
to  introduce  ^roof  In  opposition  thowto. 
And,  had  the  court  refused  to  accept  as  con- 
clusive proof  of  the  allegations  of  the  com- 
plalnt.  the  opinlw  of  t;be  expert  and  have 
allowed  the  defendant  to  introduce  counter 
expert  or  other  proof  upon  the  question  sub- 
mitted to  the  arbitrament  of  the  expert,  vatb 
action  on  the  part  of  the  court  could  not 
upon  any  just  reason  be  held  to  have  consti- 
tuted an  abuse  of  Its  discretion  in  such  case. 
It  would  be  difdcult  to  mark  any  reasonable 
line  of  distinction  betweoi  the  action  of  the 
,  trial  court  in  that  respect  during  the  trial 
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and  Its  action,  brlnglnf  abont  exactly  tbe 
tame  result,  In  granting  a  new  trial  after  a 
rerlew  of  tbe  case  npon  a  motion  for  tliat 
pwpose. 

Our  concInHlon  la  that  tbe  order  granting 
a  new  trial  was  but  tbe  resnlt  of  the  ex- 
ercise of  tbat  power  OTer  causes  and  the  ac- 
tion of  tbe  parties  tbereto  which  it  la  intend- 
ed that  trial  courts  shall  possess  and  Judi- 
efaUy  dispense  on  all  proper  occasions  In  or- 
der that  fair  and  Impartial  trials  of  Issaea  of 
fact  mar  be  had.  In  other  words,  it  has  not 
been  made  to  appear  that  the  granting  ta  tbe 
order  was  in  exoess  of  a  soond  jndldal  dls- 
cretion. 

The  order  la,  therefore,  aflbrmed. 

We  concur:    CBIPMAS,  P.  J.s  B1IB- 

dO  Cal.  App.  OS) 

DIECKMANN  et  aL  t.  UERKH  et  oL 

(dr.  1.013.) 

(District  ConH;  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec  17,  1912.    Rehearing  Denied 
bj   Snpren^e  Court  Feb.   16,  1013.) 

1.  AfPBAX,  AND  BsaOB  (|  1040*)— PLSADINO 


Where  the  complaint  waa  amended  to  con- 
form to  the  proof,  tbe  origtoal  complaint  was 
superseded,  and  mlings  on  demurrers  to  It  are 
ImmateriaL 

[Ed.  Note.— For  other  cavea,  see  Appeal  and 
Error,  Cent  Dig.  »  4088-4105;  Dec  Dig.  i 
1040;*  Pleading,  Gttit.  Dig.  H  786-74S;  Dec 
Dig.  i  262.*] 

2.  Nkw   Tkiai.   (f  Vt*h-fSuvpxmB—AMMim- 

UKKTS— DiUOBKOB. 

Defeadanta,  who  did  not  aak  for  eontlnn- 
aoce  on  tbe  ground  of  surprise,  cannot  after- 
warda  complain  that  a  trial  amendment,  per- 
mitting the  plaintiff  to  conform  hia  complaint 
to  tbe  proot  was  allowed.  • 

riQd.  Note.— For  other  coses,  aee  New  Trial, 
Cent  Dig.  H  195-198;  .Dea  Dig.  {  97.*] 

S.  TeOSTS    a    44*)  —  ESTABUSHUEITT  —  BTI- 
DKKCI — SumCIENCT. 

In  an  action  to  establish  an  express  trust 
^  parol,  ondw  a  conreyance  absolute  In  its 
terms,  eridence  A«M  sufficient  despite  the  rule 
tbat  in  such  cases  It  most  be  clear,  satisfacto- 
ry, and  conrincing. 

[E:d.  Note.— For  other  caaes,  aee  Tmats,  Cent 
Dfe.  H  6ft-68;  Dec  Dig.  |44.*] 

4.  Taum   (I   48*)  — BlBTABUBHiaENT— Bri- 

IttllOS. 

In  an  action  to  establish  a  tmst  by  parol, 
aoder  a  converance  absolute. on  its  face,  where 
the  property  bad  been  transferred  by  a  fattier 
to  his  daughter  to  be  dlrided  after  bis  death, 
eridence  of  statements  by  the  dangbter  that  she 
would  do  right  and  share  with  the  others  equal- 
ly, though  made  t^fore  the  conveyance,  Is  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  If  62-65 ;  Dec.  Dig.  8  43.*] 

TKOSn     Oi     l^t  18*)— ESTABUSHHBRT— 

Pabol  Tsustb. 

Where  a  father  conveyed  property  to  his 
dangbter  with  the  parol  agreement  that  she 
should  divide  it  among  his  other  children,  the 
trost  Diaj  be  established,  under  Civ.  Code,  || 
ma,Wi4j  despite  ssGtiQaB  847,  853,  and 
8B7,  providing  that  no  tniat  in  relation  to  real 


property  Is  valid  onleas  creatod  by  writing  or 
operation  of  law,  and  forbidding  the  creation 
of  express  tmata  for  tbe  conveyanoe  of  land 
to  third  persons ;  tbe  trust  arising  out  of  the 
personal  confidence  reposed  in,  and  Toluntarily 
accepted  by,  one  for  the  benefit  of  another. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Osnt 
Diir-  H  15-24;  Dec.  Dig.  il  17,  IS.*] 

Appeal  from  Superior  Court,  City  and 
CJounty  of  San  Francisco;  O.  W.  Norton, 
Judge. 

Action  by  Frederick  H.  DIeckmann  and 
others  against  Marie  B.  Merkh  and  others. 
From  a  judgment  for  f^intUTs^  dtfendants 
-appeaL  Affirmed. 

Loids  Ferrari,  of  San  Francisco,  for  vgiiiA- 
lonta  Fablus  T.  Finch  and  Paul  F.  Frates- 
sa,  both  of  San  Francisco,  for  nopondento. 

GHIPXAN.P.X  It  oMwars  from  the  com- 
idoli^  that  idalntlfb  and  defoidant  Afarle 
EL  Merkh  are  tbe  chlldrea  of  Jobonn  IX 
DIeckmann,  wbo  died  on  April  12,  191(^  In 
tbe  city  and  county  of  San  Frandsoo;  tbat 
on  February  10,  1910,  be  was  tbe  owner  oi. 
tbe  premlaea  In  question  and.  on  tbat  day, 
executed  and  delivered  to  defendant  Maria 
E.  Meriib  a  deed  convoying  said  propyl?  to 
her;  that  It  was  agreed  between  Johann  and 
bis  dantfUw  Marie  at  the  tlm^  tbat  she 
ahonld  bold  Che  title  to  said  land  during  his 
Ufe,  and  at  bis  death  '*to  divide  sold  land 
and  premisea  In  equal  shores  between  herself 
and  said  plaintiffs";  tbat,  though  frequently 
requested  to  convqr  to  plaintiffs  their  share 
of  sold  property,  defendant  Marie  reused, 
and  stlU  refuses,  to  conv^  the  same;  that 
defendant  Alb^  G.  Merkh  is  the  husband 
of  Marie,  and  dalms  some  Int^est  in  the 
land,  but  without  right  The  prayer  Is  for 
Judgment  that  defendant  Marie  be  compelled 
to  execute  a  conveyance  to  each  of  plaintiffs 
of  a  one-fourth  interest  In  aald  land.  A  de- 
murrer to  tbe  complaint  vros  Interposed  for 
insufficient  facts;  also  on  the  ground  of  mis- 
joinder of  parties  dtfendant;  also  tbat  the 
complaint  la  unceitoin  fbr  the  reascm  that  it 
cannot  be  ascertained  therefrom  whether  tbe 
agreement  pleaded  was  oral  or  In  writing. 
The  d^urrer  was  overruled,  and  defendants 
answered,  admitting  tbe  facta  set  out  In  tbe 
complaint  except  as  to  the  alleged  agree- 
ment, which  are  denied.  By  way  of  cross- 
complaint,  defendant  Marie  alleges  owner- 
ship of  tbe  laud,  avers  that  plaintiffa,  with- 
out right,  claim  some  Interest  therein,  and 
asks  that  her  title  be  quieted.  It  appeara 
from  tbe  transcript  that  the  cause  was 
brought  to  trial  July  14,  1911,  and  findings 
and  Judgment  entered  July  28,  1011.  On 
July  19,  1911,  plaintiffs  served  notice  of  a 
motion  to  amend  the  complaint,  which  was 
heard  and  allowed  on  July  21,  1911,  and  on 
that  day  an  amended  complaint  was  filed, 
and  on  July  24,  1911,  defendauts  filed  their 
onswtt*  to  said  amended  complaint,  four  days 
b^ore  flndinga  and  Judgment  were  altered 
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and  ffled.  The  amendment  to  tbe  complaint 
Is  ftnmd  In  pangrapli  4  and  la  as  follow: 
"That  on  February  10,  1910,  said  Jobann  D. 
DieCbmann  was,  and  for  more  than  one 
monOi  prior  thereto  he  had  been  sick  In  body 
and  feeble  in  mind — he  was  thai  68  years  of 
age — and  at  the  time  of  the  execution  and 
delivery  of  said  deed  he  had  and  reposed  in 
his  said  daughter  A&irle  B.  Merkh  Implicit 
confidence  and  trust  For  the  purpose  and 
with  the  tntentioa  and  desire  of  dividing 
equally  between  his  said  children  (the  plain- 
tiffs and  defMidant  Marie  E.  Merkh),  and 
upon  tiie  advice  and  solicitation  of  dtf endant 
Marie  B.  Merkh,  said  Johann  D.  Dleckmann 
executed  and  deUvered  said  deed  to  defend- 
ant Marie  B.  Merkh  only  because  he  did  thai 
and  there  rely  upon  and  believed  tbe  state- 
ments and  assurances  of  said  Marie  SL 
Merkh  that  she  would  hold  said  real  prop- 
erty in  trust  as  aforesaid,  and  convey  an  un- 
divided one-foorth  Interest  In  said  property 
to  eadi  of  said  plalntltTs  berdn  withont 
charge,  upon  the  death  of  said  Johann  £>. 
IMecfcmaun.'*  The  answer  to  the  amendment 
is  a  denial  of  its  averments.  The  motion 
stated,  among  other  grounds  for  seeking  to 
amoid  the  complaint,  that  it  was  "to  con- 
form to  the  proofs  on  the  trial  of  said  ac- 
tion," from  which  we  may  assume  that  It  was 
allowed  after  the  testimony  was  submitted. 
The  court  found  all  of  the  aUeeatkms  cod- 
.  talned  in  the  amended  complaint  to  be  true, 
and  the  averm«its  of  the  answa  to  be  un- 
true. Judgment  went  In  favor  of  plaintiffs, 
Erecting  defendant  Marie  to  execute  deeds 
as  iHayed  for.  Defendants  an>eal  from  the 
Judgment;  also  from  the  order  permitting 
plaintlflb  to  amend  their  complaint;  also 
from  the  order  oTermling  dtf endants*  demur- 
rer to  tiie  original  complaint;  also  from  tbe 
order  denying  defendants*  motion  for  a  non- 
suit; also  "from  the  orders  refusing  to  sus- 
tain deftodants'  objections  to  testimony  in- 
troduced at  the  trlaL"  The  Code  makes  no 
provision  for  appeals  from  the  orders  above 
mentioned,  but  as  the  appeal  was  taken  vrlth- 
In  00  days  after  the  entry  of  the  Judgmoit, 
the  alleged  errors  may  be  reviewed  on  appeal 
flrom  the  Judgment  accompanied  by  stetement 
at  the  case  or  bill  of  exceptions. 

[1]  There  was  no  demurrer  to  the  amended 
complaint;  issues  were  Joined  on  It  by  an- 
swer. The  original  complaint  was  thus  su- 
perseded, and  the  ruling  on  the  original  com- 
plaint is  immateriaL  Booney  v.  Gray  Bros., 
.140  Oal.  758,  TO  Pac.  023.  This  is  equally 
true^  we  think,  where  the  complaint  is  amend- 
ed to  conform  to  the  proofs..* 

[2]  It  is  urged  that  the  court  abused  its 
discretion  in  allowing  the  amendment.  De- 
fendants say  in  their  brief:  ^We  do  not  cbal- 
lenge  the  right  of  the  court  to  have  permit- 
ted the  amendment  If  the  Issaes  be  retried, 
but  we  do  challenge  the  rtght  *  *  *  to 
take  away  from  appelant  the  right  to  try 
the  new  issues  and  to  have  his  day  in  court 
upon  them."  The  record  is  sUent  as  to  what 
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occurred  upon  granting  the  motton.  that 
aiq;>ears  Is  that  defendants  filed  an  aunrMr 
to  the  amended  complaint,  tzaverslng  tlw 
new  facto,  therein  set  out.  We  murt  assiune 
that  no  objection  was  made  to  the  motion, 
and  that  dtfendants  woe  content  to  snhmit 
the  issues  thus  preswted  on  the  evldoice  al- 
ready btfore  the  court  If  def«idante  desir- 
ed further  time  to  meet  these  issues  by  evi- 
dence or  were  surprised  in  any  way,  enti- 
tling them  to  turns  or  to  dday.  It  was  tb^ 
duty  to  make  it  known  to  the  court  Oer- 
telnly,  the  defendanto  were  not  entitled  to 
have  the  mtSie  canse  retried.  An  examina- 
tion of  the  record  shows  that  there  was  evi- 
dmce  btfore  tlie  court  on  the  voy  matters 
embraced  In  the  amendment 

[11  It  is  contended  that  tbe  findings  are  not 
suBtelned  by  the  evidaic&  In  brltf :  It  ap- 
peared by  the  testimony  that  Johann  Dledc- 
mann,  in  January,  1910,  was  the  owner  of 
the  prt^ierty  In.  question,  then  valued  at 
91,600.  His  wlfS  had  previously  died.  He 
was  68  years  old,  and  In  falling  health,  bodi- 
ly and  mentally.  There  had  been  some  es- 
trangement betweoi  him  an^  his  said  chil- 
dren, which  was  reconciled,  and.  In  his  thai 
condition  of  mind,  he  desired  to  make  dis- 
position of  the  property.  A  conference  was 
had  between  all  of  the  parties,  except  bis 
son  CSarl,  at  which  he  ottsxeA  to  deed  the 
property  to  flnt  one  and  then  another,,  who 
declined  to  acc^t  it  for  reasons  given,  and 
finally  it  was  agreed  that  his  daughter,  de- 
fendant Marie,  would  teke  the  title  and  hold 
It  dnrii^  his  life,  and  at  his  deaUi  convey  to 
the  other  chUdnrat,  plaintUfs,  a  one-tourth 
Interest  eadi.  The  testimony  made  it  very 
plain  that  their  fatlier's  intention  was  to 
cany  out  the  object  set  forth  in  the  amended 
complaint,  «ud  that  his  daughter  Bfarie  ac- 
cepted tile  trust  on  the  condition  dearly  stet- 
ed  by  her  fothor.  During  her  father's  life 
and  for  some  time  after  his  death  she  ac> 
knowledged  her  obllgatton  to  her  brother  and 
slstm  to  be  as  above  stated,  and  bar  father 
died  in  the  bell^  that  he  had  noL&e  an  eqoal 
division  of  tiie  little  prppwty  he  owned. 
The  chUdrai  met,  some  time  after  their  fa- 
ther's death,  to  adjust  certain  bills  which 
bad  been  paid  by  one  of  them,  and  to  od- 
range  for  a  disposition  of  the  ptopwty.  It 
vras  then  agreed  that  plaintiff  Dorothea- 
Dora  as  she  was  called— would  take  the  prop- 
erty at  the  price  of  91,000.  The  bills  thai 
presented  were  to  be  paid  from  Oils  mon^, 
and  the  balance  was  to  be  ^vlded  equally 
between  tbeuL  Later  it  was  discovered  that 
one  or  two  oUier  bills,  of  no  large  amount, 
had  been  ova'looked,  and  at  a  second  con- 
ference, vbea  these  bills  were  presmted,  de- 
fendant Marie  objected  to  their  allowance 
and  thenceforward  repudiated  her  trust, 
claimed  the  land  as  her  own,  and  refused  to 
convey  any  intwest  in  it  to  plalnUffis.  This 
Is  a  brief  outline  of  what  appears  in  much 
detail  of  circumstance  not  necessary  to  be 
set  out.  The  principles  umndated  in  Ooonay 
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T.  Glyim,  157  Oal.  583,  108  Pac.  606,  apply 
equally  atrong  here.  In  Bollinger  t.  Bol- 
Unger,  154  OaL  696,  80  Pac.  106,  tbe  mie 
wu  atHted  that,  to  proTe  a  trast  by  parol 
nnder  conTeyance  absolute  la  Its  terms,  the 
evidence  most  be  dear,  satisfactory,  and  con- 
Tindng.  It  rarely  happens  tbat  evidence  so 
fully  meets  this  rule  aa  was  the  case  here. 

14]  BTTor  is  claimed  becanse  testimony  was 
admitted  relating  to  certain  converaatlona 
tonching  tbe  trost  which  took  place  two  or 
three  days  before  the  deed  was  executed. 
It  appeared  tbat  tbe  subject  of  the  trast  was 
nnder  consideration  by  the  parties  from  day 
to  day  for  three  or  four  days,  and,  finally, 
when  ber  father  hesitated  while  signing  the 
deed.  Mrs.  M«kh  said  to  him:  "Why  do  you 
act  that  way?  FliUsh  it  up.  Ion  know  I 
will  do  ri^t.  I  will  share  with  the  others 
equally."  There  was  no  error  In  admitting 
any  of  these  conversations,  for  they  were  all 
to  the  same  purpose,  and  In  fbe  preioneo  of 
the  parties  interested. 

[1]  The  motion  for  nonsuit  seems  to  rest 
on  the  failure  to  show  the  creation  of  a  trust 
In  writing,  as  required  by  section  862  of  the 
Civil  Oode.  The  trust  here  arose  out  of  tbe 
"personal  confidence  reposed  In  and  volun- 
tarily accepted  by"  Mrs.  Meiich,  "for  the 
benefit  of  another."  OIv.  Oode.  S8  2216,  2224. 
Such  a  trost  resulting  from  conduct  may  be 
shown  by  parol,  and  sections  847  and  867, 
which  forbid  an  express  trust  to  conv^  land 
to  a  third  person,  have  no  ai^llcatlon  to 
trusts  created  by  operation  of  law.  Tbe  con- 
duct  of  Mrs.  Merkh,  under  the  drcumstances, 
constituted  a  constructive  fraud  sufilclent 
to  creato  a  constructive  trust.  Laurlcella  t. 
Lanrlcella,  161  Gal.  61,  118  Pac.  43a 

The  jndgmait  is  affirmed. 

We  ooncnr:    BUBNBIT,  J.;   EULBT,  X 
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et  sL    (Civ.  1,016.) 
(District  Goart  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec  12,  1912.) 
L  Biua  AHD  Notes  (|  44*)— Natubb  or  In- 

BTBnilXKT~'*Non. ' ' 

An  instmment  directed  to  a  bank,  in  which 
the  signer  had  money  on  deposit,  authorizmK 
It  to  pay  out  of  the  tinier's  funds,  for  a  val- 
uable coosideratioi),  $500  to  N.,  on  presentation 

trior  to  the  signer  s  death.  If  couDtersigned  by 
Im  aeroas  the  back,  or,  on  notificatioB  of  the 
signer's  death,  without  such  counterslgnatore, 
did  not  contain  a  promise  by  the  signer  to  "pay 
■  specified  suid  of  money,"  and  was  not  there- 
fore a  "note"  within  Civ.  Code,  |  3244. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  62;  Dec.  Dig.  |  44.* 

For  other  defli^tiona.  see  Worda  and  Phias- 
•s,  voL  S,  pp;  4887-4830;] 

2.  Assiommzm  (I  49*)— Bzixa  and  Notes  (S 
15*)— "Check**— Dbawsb's  Fundb— Equita- 
ble AssiONMEirr. 

A  written  instrument  directed  to  a  bank, 
to  which  the  signer  had  a  deposit  account,  di- 
rrcting-the  bank  to  pay  a  specified  snm  to  tbe 


payee  if  countersigned  by  the  drawer  and  ne- 
■ented  In  hla  lifetime,  and  If  presented  after 

his  death  then  to  pay  without  being  counter- 
signed, would  be  regarded  as  a  check,  within 
Civ.  Code,  i  3254,  defining  &  check  as  a  biU 
of  exchange  drawn  on  a  bank  or  banker  or  a 
person  described  as  audi  on  the  face  thereof 
and  payable  on  demand,  without  interest,  ana 
therefore  did  not  operate  as  an  equitable  as- 
signment of  BO  moch  of  the  drawer's  fonds 
prior  to  presentation  for  payment 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  Si  85-98;  Dec.  DIr.  f  49:*  Bills  and 
Notes,  Cent  Dig.  {{  20,  21 ;  Dec.  Dig.  |  15.* 

For  other  definitions,  see  Words  snd  Phras- 
es, voL  2,  pp.  1100-1112;  voL  8,  p.  7600.] 

3.  Bills  and  Notes  (|  16*)— "Bill  or  Ex- 
OHAnoB"— Check— Dbath  or  Deaweb— Er- 

VBCT. 

An  order  on  a  bank  directing  it  to  pay  the 
payee  or  her  order  a  spedfied  sum  on  presen- 
tation prior  to  the  signer's  death.  If  counter- 
signed by  him,  or  to  pay  after  his  death  with- 
ont  sDch  countersignature,  constituted  a  bOl 
of  exchange  which  was  not  Invalidated  by  tiie 
drawer's  death  before  presentation,  but  con- 
stituted a  binding  obligation,  which  the  payee 
was  entitled  to  enforce  against  the  drawer's 
estate. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  20,  21;  Dec.  Dig.  1 16.* 

For  other  definitions,  see  Worda  and  Phraa- 
es,  vol.  1,  pp.  784-787.] 

4.  Wnxa  (I  89*)— FoBH— Bm.  of  Bxohanqb. 

An  order  on  a  bank  to  pay  a  spedfied  sunt 
to  a  payee  if  countersigned  by  tbe  drawer  and 

6 resented  in  his  lifetime,  and  if  presented  after 
is  death  then  to  pay  without  being  counter- 
signed, was  not  Ineffectoal.  aftor  the  drawer's 
destb,  as  an  attempt  to  make  a  tcatamentary 
disposition  of  tbe  drawer's  property  in  a  forta 
nnautborized  by  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  i  218;  Dee.  Dig.  I  89.*] 

Appeal  from  Superior  Court,  Ban  Joaquin 
Oounty;  C  W.  Norton,  Judge. 

Action  by  Maria  Nassano  against  the  Tuo- 
lumne County  Bank  and  N.  T.  McCown.  as 
administrator  of  the  estato  of  Louis  Zanone, 
deceased.  Judgment  for  defendants,  and 
plaintiff  appeals.  Beversed. 

A.  B.  Carpenter,  of  Stockton,  for  appel- 
lant J.  B.  Curtln,  of  Sonora,  and  Geo.  F. 
McNoble,  of  Stockton,  for  respondait 

CHIPMAN,  P.  J.  It  la  alleged  in  the  com- 
plaint that  on  NoTonber  18, 1911.  Louis  Zan- 
one bad  on  deposit  in  defendant  bank  f  1,100, 
subject  to  his  order.  On  said  date,  Zanone, 
for  good  and  valuable  consideration,  made 
and  delivered  to  plaintiff  "hla  promissory 
note,  obligation,  and  order  upon  said  defend- 
ant bank  *  *  *  In  words  and  figures  as 
follows:  'Stockton,  Calif.,  November  18, 
1911.  Cashier  of  Tuolumne  County  Bank, 
Sonora,  Cai.:  Tou  are  hereby  authorized  to 
pay  out  of  the  funds  I  now  have  In  your 
bank  and  for  valuable  consideratlonB,  which 
I  have  received,  Are  hondred  dollars  to  Mrs. 
Maria  Nassano,  or  her  order,  said  sum  to  be 
paid  upon  the  presentation  of  this  order  pri- 
or to  my  death,  if  countersigned  by  me 
across  the  back,  or  on  due  notification  of  my 
death  without  such  countersignature.  In 
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witness  wbereof.  I  bweby  set  my  name  on 
the  day  and  at  the  place  first  mentioned 
abOT^  In  the  presence  of  two  witnesses. 
[Signed]  Louis  Zanone  O.  TUUborghi,  wlt- 
ness.  Lulgl  Pomponlo,  witness.' "  (A<^nowl- 
edged  before  a  notary.)  "Thfit  said  order 
was  not  presented  to  said  defendant  bank 
for  payment  In  the  lifetime  of  the  said  Louis 
Zauone;"  that  on  or  about  February  10, 
1912,  plaintiff  presented  said  order  or  cauaed 
the  same  to  be  presented  to  the  said  defend* 
ant  bank  for  payment,  together  with  due 
proof  that  said  Louis  Zanone  had  died  on 
the  19tb  day  of  December,  ]911j  that  said 
bank  refused  payment,  although  it  "had  then 
and  there,  and  at  all  times,  the  full  amount 
of  the  said  Louis  Zanone's  money  In  Its 
hands  or  under  its  control  wherewith  it 
could  have  fully  paid  said  order" ;  that  said 
Zanone  died  lutestate  about  December  19, 
1911,  In  the  county  of  San  Joaquin,  and  left 
an  estate  therein  "of  more  than  $1,100  cash 
in  the  hands  of  the  said  Tuolumne  County 
Bank,"  which  "It  held  subject  to  his  order 
therefor."  It  la  further  shown  that  on  Jan- 
uary 8,  1912,  defendant  McCown  was  duly 
appointed  administrator  of  the  estate  of  Zan- 
one, deceased ;  that,  within  the  time  appoint- 
ed for  the  presentation  of  claims  agalust 
said  estate,  plaintiff  presented  to  said  ad- 
ministrator her  written  claim,  duly  verified 
by  her  oath,  based  on  said  "note,  obligation, 
and  order,"  and  that  said  administrator  dis- 
allowed payment  thereof  on  the  15th  day  of 
April,  1912. 

The  claim  presented  to  the  administrator, 
as  shown  In  the  complaint,  is  In  the  follow- 
ing form: 

"In  the  Matter  of  the  Estate  of  Xouls 
Zanone,  Deceased.  The  undersigned,  a  cred- 
itor of  Louis  Zanone,  deceased,  presents  her 
claim  agulust  the  estate  of  said  deceased, 
for  approval,  as  follows,  to  wit: 

EstatA  of  Xioula  Zanone,  Deceased,  to  Harla  Mu- 

Bano,  Dr. 

To  principal  sum  of  order  and  asreement...  1600  00 
To  intoreBt  on  ume,  from  November  18tb, 
1911,  at  seven  per  cent,  per  annum  to  data    U  50 

;&12  GO 

"Said  agreement  and  order  was  made  and 
given,  for  a  valuable  consideration,  on  the 
Tuolumne  County  Bank,  of  Sonora,  Gal.,  and 
was  drawn  against  the  funds  on  deposit  there- 
in, and  is  In  words  and  figures  as  follows;" 
Then  follows  a  copy  of  the  instrument  set 
out  in  the  complaint — "[Signed]  Maria  Nas- 
sano. 

"Subscribed  and  sworn  to  before  me  this 
30th  day  of  March,  1912.  A.  H.  Carpenter, 
Notary  Public  in  and  for  San  Joaquin  Coun- 
ty, State  of  California.    [Notarial  Seal.]" 

It  is  averred  In  the  complaint  that  demand 
was  made  for  "payment  of  said  claim,  note, 
obligation,  or  order,  but  the  said  defendants 
have  at  all  times  refused,  and  sttll  continue 
to  refuse,  to  allow  or  pay  the  same,  •  •  * 
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although  said  defoidante  have  !n  th^  hands 
sufficient  money  belonging  to  said  deceased, 
after  deducting  therefrom  all  the  costs  and 

expoises  of  administration  of  said  estate^ 
to  more  than  pay  the  same;  and  tba  said 
note,  obligation,  order,  or  claim  hereinbefore 
set  forth,  together  with  the  Interest  aoeroed 
thereon.  Is  disallowed,  rejected,  wholly  un- 
paid, and  due  and  owing  to  plaintiff  from 
said  defendants."  It  is  also  alleged  that 
said  Zanone  "left  no  wife,  child,  father, 
mother,  sisters,  or  brothers  in  the  said  coun- 
ty of  San  Joaquin  or  elsewhere,  to  the  knowl- 
edge of  plaintiff."  The  prayer  la  for  "Judg- 
ment against  said  defendants  for  the  som  of 
(SOO,"  together  with  Interest  to  the  entry  of 
judgment. 

The  complaint  was  demurred  to  by  de- 
fendant administrator  on  the  grounds  follow- 
ing: (1)  That  the  court  has  no  jurisdiction 
of  defendant  McCown  as  administrator  of 
said  estate ;  (2)  that  there  Is  a  misjoinder  in 
this:  That  the  Tuolumne  County  Bank 
alone,  if  any  person,  should  be  made  defend- 
ant; (S)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, for  the  reason  that  "the  instrument  set 
out  in  the  complaint  •  •  •  shows  on  Its 
face  that  It  Is  an  attempted  testamentary 
disposition  of  property  by  means  of  an  im- 
properly executed  will" ;  (4)  that  the  com- 
plaint is  ambiguous  and  uncertain,  because 
"It  Is  Impossible  to  determine  whether  said 
Instrument  is  pleaded  as  a  note,  an  obliga- 
tion, or  an  order  or  either  or  all,"  nor  can 
it  be  ascertained  from  the  complaint  "wheth- 
er the  said  instrument  la  a  promissory  note, 
an  obligation,  or  an  order  upon  a  bank  tor 
the  payment  of  money." 

It  is  stated,  as  grounds  of  demurrer  by  de- 
fendant bank,  that  it  appears  from  the  com- 
plaint that  said  instrument  was  not  present- 
ed to  said  bank  for  payment  "during  the 
lifetime  of  Zanone,  and  that  Zanone  died  on 
the  19th  day  of  December,  1911,  and  that 
said  chedi  or  order  was  presented  to  Tuo- 
lumne County  Bank  on  the  10th  day  of  Feb- 
ruary, 1912,  and  by  reason  of  the  death  of 
said  Louis  Zanone  said  bank  could  not  law- 
fully pay  said  check  or  order,"  and  that  said 
bank  is  improperly  joined  as  a  defendant  In 
the  action  with  the  administrator  of  said  es- 
tate, who  "Is  entitled  to  the  possession  of  all 
the  estate  of  said  deceased,  and  that  defend- 
ant, the  bank,  could  not  pay  any  claim 
against  said  estate  to  any  one."  The  demur- 
rer was  sustained  without  leave  to  amend, 
and  judgment  dismissing  the  action  was  al- 
tered, from  which  plaintiff  appeals. 

[1]  In  her  complaint,  the  plaintiff  seems 
unable  definitely  to  characterize  the  Instru- 
ment sued  on,  and  therefore  describes  It  as 
"a  promissory  note,  obligation,  and  order  on 
said  bank."  The  instrument  Is  not  a  promis- 
sory note,  for  the  signer  does  not  pnomise 
"to  pay  a  specified  sum  of  mon^."  Section 
3244,  Civ.  Code;  Kendall  t.  Parker,  103  CaL 
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87  Fac  401,  402  (42  Am.  St  Bep. 
117).  **A  cbedc  Is  a  bill  of  ezciiaDge  drawn 
DpoB  a  tMUik  or  banker,  or  a  person  described 
aa  audi  on  the  tuce  thereof,  and  payable  on 
demand,  wltbont  interest"  CIt.  Code,  { 
3294.  **A  bill  of  exchange  Is  an  Instrument 
negotiable  In  form,  by  which  one,  who  Is 
called  the  drawer,  requests  another,  called 
the  drawee,  to  pay  a  specified  sum  of  mon- 
ey."   ClT.  Code,  S  3171. 

[2]  The  Instnini^t  resembles  a  cbed^ 
when  reduced  to.  Its  essential  elements.  It 
is  an  order  on  the  Tuolumne  County  Bank 
to  pay  a  specified  sum  to  the  payee,  "if 
countersigned  across  the  back"  by  the  draw- 
er and  presented  In  his  lifetime ;  and,  If  pre- 
sented after  bis  death,  then  to  pay  without 
being  countersigned.  Regarding  It  as  a  check 
on  the  bank,  it  did  not  operate  as  an  equita- 
ble assignment  of  so  much  of  the  drawer's 
funds  as  he  had  In  the  bank  at  that  time, 
without  being  presented  for  payment  Dono> 
hoe-Kelly  Banking  Co.  r.  S.  P.  Co.,  138  Gal. 
184.  71  Pac.  03,  04  Am.  St  Bep.  2&  In  138 
OaL  180,  66  Pac  740,  71  Pac.  83,  04  Am.  St 
Bep.  19,  In  the  case  of  Fulloi  v.  Placer  Coun- 
ty Bank,  the  question  is  also  very  fully  dis- 
cussed. The  rule  enunciated  in  both  cases 
is  that  a  cfae^  does  not  operate  as  an  a»- 
signment  of  the  m<niey  for  which  it  was 
drswn ;  and,  nntll  the  check  Is  presented,  no 
property  right  In  the  fund  passes  to  the 
payee  by  virtue  of  the  chedte.  In  Fallen  t. 
Placer  County  Bank,  supra,  and  in  like  cases, 
there  was  no  contract  with,  or  promise  made 
to,  the  payee  and  no  consideration  to  sup- 
port the  instrument  The  claim  that  the 
death  of  Zanone  revoked  the  authority  of 
the  bank  to  pay  the  check  Is  not  supported  by 
the  Pnllen  Case,  In  whUdi  the  chedc  was  a 
gift 

[1]  We  have  seen  that  a  check  is  a  bill  of 
exetmnge.  "The  rights  and  oblations  of 
the  draww  of  a  bill  of  exchange  are  the 
same  as  those  of  an  indorser  of  any'  other 
negotiable  Instrument"  Civ.  COde,  {  8177. 
"Rvery  Indorser  of  a  negotiable  instrument, 
unless  bis  indorsement  Is  qualified,  warrants 
to  every  subsequent  holder  thereof,  who  Is 
not  Uable  thereon  to  him;  *  *  *  fourth, 
tliat  If  the  instrument  is  dlsbonored,  the  In- 
dorser will  •  •  •  pay  the  same  with  In- 
terest •  •  dv.  CodCi  i  8116.  Mr. 
Daniels  cites  several  cases  where  it  has 
been  held  that  notee  made  payahle  "after  a 
man's  death,"  or  "to  be  allowed  at  my  de- 
cease" or  a  iwovlalon  to  pay  "on  demand 
aft«  my  decease,'*  or  "one  day  after  date 
or  at  my  death,"  are  good  negotiable  notes. 
1  Danifds  on  Meg.  Inst  (6th  Ed.)  1  46.  The 
iastmment  In  qqesUon  Is  n^^able  In  fOrm, 
and  oofnes  nndw  the  classification  of  nego- 
tiable Inrtroments,  as  mentioned  In  section 
309B  of  the  Ctra  Oode.  It  not  only  recites 
a  oonslderation  but  "it  is  presumed  to  have 
besn  made  for  a  valuable  consideration," 
before  Its  maturity,  "and  in  the  ordinary 


course  of  business."  Oir.  Code,  i  S104.  In 
effect  there  was  here  an  obll^tlou  that  the 
drawer's  estate  would  pay.  If  the  tMink  re- 
fused. 

Mr.  Daniels  shows  that  the  doctrine  of  the 
revocation  of  a  check  or  bill  by  the  death  of 
the  drawCT  Is  generally  based  on  the  English 
case  of  Tate  v.  Hllbert,  2  Ves.  Jr.  U8  (1793), 
4  Brown  Chy.  Oas.  286 ;  Chltty,  Jr.,  on  Bills, 
510.  In  Tate  v.  Hllbert  It  was  held  that  the 
gift  of  a  common  check  on  a  banker,  payable 
to  bearer,  was  not  a  valid  donatla  mortis 
causa  or  an  appolntmrat  or  disposition  in 
the  nature  of  it  Bays  Mr.  Daniels:  "It  Is 
quite  true  that  authority  to  an  agent  Is  re- 
voked, as  a  general  rule,  by  death  of  the 
principal  (Story  on  Agency,  |  468) ;  but  this 
doctrine  Is  qualified  by  the  equally  well- 
settled  principle  tbat,  If  the  authority  be 
coupled  with  an  interest  in  the  thing  vested 
In  the  agent  the  death  of  the  principal 
operates  no  revocation.  Now  r.bere  a  check 
Is  given  to  the  payee  for  a  valuable  consid- 
era'tlon  (and  the  check  imports  value),  the 
authority  to  the  payee  to  collect  the  amount 
from  the  bank  la  coupled  with  a  vested  in- 
terest in  the  check.  He  can  sue  the  drawer 
upon  the  check,  if  It  be  dishonored.  •  «  • 
The  English  case,  above  referred  to,  does  not 
determine,  as  has  been  supposed,  that  where 
a  check  Is  given  for  value,  the  authority  of 
the  banker  to  pay  it  is  revoked.  The  death 
of  the  drawer  of  an  ordinary  bill  of  ex<- 
change  does  not  revoke  It,  and  we  can  dis- 
cern no  principle  of  law  which  allows  the 
death  of  the  drawer  to  affect  the  rights  of 
a  checkbolder  who  has  given  value  for  It" 
The  author  cites  volume  1  at  page  408 ;  Chlt- 
ty on  Bills,  282,  287;  Outts  v.  Perkins,  12 
Mass.  206 ;  Edwards  on  Bills.  4f»4 ;  Parsons 
on  Notes  and  Bills,  287.  The  author  farther 
says:  "The  Idea  that  the  death  of  the  draw- 
er of  a  check,  given  to  the  i>ayee  for  value, 
operates  a  revocation  Is,  as  it  seems  to  us,  a 
total  misconception  of  the  law.  For  a  check 
Is  a  negotiable  Instrument  as  often,  if  not 
more  frequently,  given  for  value  than  any 
other  species .  of  commercial  paper.  The 
drawer  is  deemed  the  principal  debtor  (sec- 
tion 1587) ;  and  it  Is  anomalous  to  hold  that 
his  death  in  any  wise  lessens  his  obligations, 
or  the  right  of  the  bank  to  pay  It,  when 
givKi  for  value."  2  Daniels  on  Neg.  Inst 
fi  1618b. 

Mr.  Morse  discusses  the  doctrine  of  revoca- 
tion in  volume  1,  %  400,  and  contends  that  it  is 
"a  perversion  of  reason,  whatever  may  be  the 
view  taken  of  the  question  of  assignment" 
Among  otbet  reasons  given,  the  author  says: 
"It  is  inconsistent  to  hold  that  a  general 
posit  is  a  debt,  and  that  the  bank  is  not  an 
agent  or  trustee  or  bailee  in  respect  to  It 
and  then,  Just  to  bolator  up  this  otot,  torn 
comidete^  about  and  say  the  bank  is  an 
agent,  and  must  be  govmied  by  the  mles  of 
agenc^'— that  eveik  admitting  that  the  mles 
of  agency  control,  "an  ag«icy  clearly  Intend- 
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ed  to  Iw  good  after  death  Is  so  held'* ;  that 
the  peTBonal  representatives  take  the  proper- 
ty of  the  deceased,  subject  to  all  jwoper 
claliiis  against  It;  that  the  holder  may  sue 
the  drawer  on  a  (dieck.  It  Is  a  binding  In- 
strumrat,  and  this  contract  should  not  be 
lessened  by  death  more  than  others. 

In  the  present  eas^  it  Is  not  necessary  to 
determine  the  question  definitely.  If  the 
bank  has  paid  the  mon^  of  deceased  to  the 
administrator.  It  can  show  the  ftict,  and  in 
that  case  the  administrator  seeks  only  to  be 
galded  as  to  the  payment 

[4]  The  principal  objection  made  to  the 
claim  is  that  the  cfaecb  was  an  In^ectnal  at- 
tempt at  a  testamentary  disposition.  On  its 
face,  the  Instrument  cannot  be  so  regarded. 
It  la  a  Talid  and  binding  obligation  on  which 
plaintiff  may  recover.  Landls  t.  Woodman, 
126  Cal.  454,  68  Pac.  857.  If  there  Is  any 
good  defense  to  it,  this  may  be  shown  by  an- 
swer and  at  a  trial.  We  think  the  donurrer 
should  bare  been  overruledt  and  defendants 
required  to  answer. 

The  Judgment  Is  therefore  rerersed. 

We  concur:   HART,  J.;  BUBNETT,  J. 

<20  Cal.  App.  6Se) 

HOLLAND  T.  FLASH.    (Civ.  1,2U.) 

(District  Court  of  Appeal,  Second  District, 
California.  Dec.  19,  1912.  Reliearing  De- 
nied Jan.  IS.  1913 ;  Denied  by  Supreme  Court 
Feb.  17,  1913.) 

1.  BBOKBRB  ($  43»)— COSfPENSATIOK— NeCM- 
BITr  OF  MeMOBANDUH— SOTFICIEHCr. 

Under  Civ.  Code,  i  1^4,  requiring  an 
agreement  authorizing  or  employing  a  brolier 
to  sell  real  estate  for  a  compensation  or  com- 
mission, a  memorandum  in  writing,  to  tbe  ef- 
fect that  defendant  as  the  owner  of  certain 
realty  bad  listed  same  for  sale  or  exchange 
with  plaintifrs  assignor,  who  had  obtained  an 
offer  in  writing  from  a  certain  person  to  ex- 
change certain  land  therefor,  in  which  event 
defendant  would  pay  a  certain  sum,  and  that  if 
such  exchange  was  not  made  the  agreement 
should  be  of  no  effect,  was  not  an  agreement 
generally  employing  or  authorizing  plaintiff's 
assignors  to  act  as  agents  in  selling  the  proper- 
tj,  and,  failing,  such  exchange  did  not  include 
any  subsequent  sales  or  exchanges. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  S  44;  Dec.  Dig.  {  43.*1 

2.  WOBK  AND  LABOB  (g  10*)— KXPBKSS  CON- 
TRACT  UNENFOBOBABIJB. 

A  broker  who  proves  no  contract  of  em- 
ployment in  writing  aa  required  by  Civ.  Code, 
I  1624,  is  not  entitled  to  recover  the  reasonable 
value  of  services  in  effecting  a  sale. 

[Gd.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |  25;  Dec  Dig.  {  10.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Eugene  P.  McDanlel,  Judge. 

Action  by  Walter  Holland  against  H.  L. 
Flash.  Judgment  for  defendant,  and  plaln- 
tlif  appeals.  Affirmed. 

Ray  Howard,  oi  Los  Angeles,  for  appel- 
lant Lynden  Bowrlng  and  Frank  C.  Hill, 
both  of  Los  Angeles  (Geo.  8.  Hupp,  of  Los 
Angeles,  of  counsel),  for  respondent. 
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ALLBN.  P.  J.  PUlntiff  by  his  eonqplalnt 
soDght  to  state  two  causes  of  action:  First, 
that  defendant  listed,  by  a  written  contract 
or  memorandum  subscribed  by  defaidant,bis 
proper^  with  plalntiflCs  assignors,  who  were 
real  estate  brokers,  aM  agreed  to  pay  plaln- 
tllTs  aSEdgnors  for  their  sarvices  in  negotlat* 
Ing  a  sale  thereof  the  sum  of  9900,  allegiiv 
that  pursuant  thereto  they  did  procure  such 
customer,  and  did  negotiate  a  sale  and  ex- 
change of  the  property  In  pursuance  of  said 
employment  Nonpayment  was  aUe^ed,  and 
the  assignment  of  tbe  cause  ot  action  to 
plalntUL  The  second  cause  at  acUon,  in 
substance,  declares  upon  the  same  written 
employment  and  listing  of  the  property,  but 
alleges  an  agreement  thereby  to  pay  the  rea- 
sonable value  of  their  services,  which  rea- 
sonable value  is  alleged  to  be  fOOa  The  as- 
signment of  this  cause  of  action  Is  also  al^ 
leged,  and  the  nonpaymeoit  The  complaint 
was  verified,  as  was  the  answer,  In  whldi  It 
was  denied  that  there  was  any  listing  of  the 
property  with  plaintiffs  assignors;  denied 
that  any  written  contract,  note,  or  memoran- 
dum was  subscribed  by  defendant  for  such 
listing,  or  for  any  other  purpose  or  at  all; 
denied  that  they  procured  a  customer;  de- 
nied any  agreement  to  pay,  as  in  the  com- 
plaint alleged,  and  generally  denied  each  and 
all  of  the  allegations  of  the  second  cause  of 
actlou.  Upon  tbe  trial  of  the  cause  a  Judg- 
ment of  nonsuit  was  entered,  from  which 
Judgment  plaintUf  anteals  upon  a  bill  of 
exceptions. 

This  bill  of  exceptions  discloses  that  the 
only  memorandum  or  instrument  in  writing 
executed  between  the  parties  was  one  which, 
in  so  far  as  material  in  determining  the 
questions  here  involved,  was  In  these  words: 
"Whereas,  I,  H.  I*  Flash.  •  •  •  am  the 
owner  of  that  certain  apartment  house  known 
as  the  St  Leila  Apartments,  *  •  •  desire 
to  dispose  of  said  property  and  have  listed 
the  same  for  sale  or  exchange  with  N.'  M. 
Eotler;  and  whereas,  said  N.  M.  Entler 
has  by  bis  efforts  succeeded  in  obtaining  an 
offer  in  writing  from  Dr.  H.  A.  Atwood 
*  *  *  to  exchange  certain  land  situate  in 
said  Riverside  county  for  my  above-describ- 
ed property ;  provided  that  the  mortgage  of 
$17,000  now  about  due  can  be  refimded  by 
me  with  a  new  loan  of  the  same  amount  to 
wit,  $17,000,  for  a  term  of  three  years,  or 
thereabouts,  at  7%  per  annum  net;  •  •  • 
now,  therefore,  It  is  hereby  understood  and 
agreed  between  said  H.  L.  Flash  and  said 
N.  M,  Entler  that  If  said  above-mentioned 
exchange  is  consummated,  that  said  H.  L. 
Flash  will  pay  to  said  N.  M.  Entler  the  sum 
of  $1,500,  said  sum  to  constitute  full  compen- 
sation for  all  services  rendered  by  said  Ent- 
ler to  said  H.  L.  Flash,  and  to  inclnde  ail 
expenditures  for  assistance  of  other  agente 
and  brokers  in  negotiating  and  <ri}taiiilng 
said  loan.  *  •  •  Seomd.  That  If  for  any 
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naaoD  the  exehange  above  .referred  to  Is 
hM  GiuisDXDiuated,  then  and  In  tbat  case  the 
abeve  commUnton  agreemoit  shall  be  noil 
and  void ;  but  U  the  loan  of  917,000  Is  actu- 
ally negotiated  or  obtained  by  or  through 
said  N.  M.  Sntler,  said  H.  L.  Flash  will  pay 
to  said  N.  M.  Entler  the  sum  of  9510; 
*  *  *  In  witness  whereof,"  etc.  The  bill 
of  exceptlona .  further  discloses  that  there 
was  no  deal  or  exchange  consummated  be- 
tween defendant  and  said  Atwood,  and  none 
was-  procured  by  plaintiff's  assignors;  nor 
was  any  loan  of  $17,000,  or  any  sum,  effect- 
ed through  the  Instrumentality  of  i^alntUTa 
assignors.  It  Is  true  that  defendant  and 
one  Levi  were  negotiating  for  an  exchange 
of  the  same  property,  and  that  plaintiff's  as- 
signors procured  Levi  to  Increase  his  offer 
theretofore  made  to  defendant  In  the  ex- 
change to  the  extent  of  fSOO,  and  defendant 
and  said  Levi  consummated  an  exdiange  of 
property,  which  Involved  the  propwty  de- 
scribed in  the  contract  hereinbefore  refer- 
red to. 

[1,2]  The  qnestlon  thus  presented  upon 
this  appeal  Is  as  to  the  Euffidency  of  the  con- 
tract or  memorandum  under  subdivision  6 
of  section  1621  of  the  Civil  Code  as  an  agree- 
moit  authorizing  or  employing  an  agent  or 
broker  generally  to  purchase  or  sell  real 
estate  for  compensation  or  a  commission. 
We  think  it  clear  from  a  reading  of  the  mem- 
orandum that  it  was  dual  In  Its  character. 
The  only  listing  or  agreement  upon  the  part 
of  defendant  for  commissions,  or  authoriz- 
ing or  employing  plalnttfl's  assignors  as 
agents  or  brokers,  was  to  carry  out  a  cer- 
tain-specified exchange  with  a  particular  In- 
dividual upon  terms  therein  set  forth,  and  It 
was  expressly  stated  that  tf  such  exchange 
with  that  Individual,  under  the  terms  speci- 
fied, was  not  accomplished,  tben  the  commis- 
sion agreement  should  be  null  and  void.  It 
was  agreed,  however,  that  there  was  a  gen- 
eral employment  as  brokers  to  negotiate  a 
loan  of  917,000  upon  defMidant's  property 
at  a  specified  rate  of  interest.  There  is  no 
pretense,  howevei",  that  this  loan  was  ever 
negotiated;  hence  nothing  was  done  by  plain- 
tiff's assignors  under  the  written  memo- 
randum of  agreement  We  do  not  construe 
tbls  agreement  as  one  generally  employing 
or  authorizing  plaintiff's  assignors  to  act  as 
agents  to  negotiate  or  sell  this  property,  or 
to  do  any  act  or  thing  connected  with  its 
negotiation  or  sale,  other  ttian  to  procure 
if  possible  the  Atwood  exchange  upon  the 
terms  specified.  Falling  In  that  regard,  the 
contract  by  Its  terms  was  at  an  end,  and 
did  not  cover,  or  purport  to  cover,  any  agree- 
ment with  reference  to  subsequent  deals, 
sales,  or  exchanges.  Were  it  even  conceded 
tliat  the  exchange  with  Levi  was  procured 
through  the  agency  of  plaintiff's  assignors, 
nevertheless,  there  was  no  written  memoran- 
dum or  agreement  authorizing  thelt  employ- 


ment in  that  regard,  and  fox  sueh  services, 
under  subdivision  6  of  Uie  above-named  sec- 
tion, no  recovery  could  b».had.  The  com- 
plaint afflrmatlv^y  alleges  tiiat  the  listing 
of  the  property  was  under  this  written  agree- 
ment, and  to  this  agreement  alone  must 
we  look,  then,  to  determine  what  was  meant 
by  the  term  "listing";  and  from  that  we 
find  that  It  was  but  an  agreement  of  the  lim- 
ited character  hereinbefore  stated,  and  that 
there  was  no  general  listing  and  no  g^er- 
al  ^ployment  Gont«nplated  between  the 
parties,  or  with  reference  to  which  any  writ- 
ten memorandum  was  made.  It  was  Incum- 
bent upon  plaintiff  to  show  the  employment 
under  which  the  commission  or  compensation 
was  earned  to  have  been  by  written  agree- 
ment or  memorandum  This  be  failed  to  do. 
There  being  no  contract  of  employmoit  In 
writing,  it  is  clear  that  plaintiff  Is  not  en- 
titled to  recover  the  reasonable  value  of  the 
services  under  the  second  count  of  his  com- 
plaint. This  questlou  has  loi^  been  settled 
by  the  decisions  of  our  Supreme  Court.  Jam- 
ison V.  Hyde,  141  Cal.  113.  74  Pac.  096. 

We  see  no  error  of  the  court  in  granting 
the  motion  for  a  nonsuit,  and  the  Judgment 
Is  affirmed. 

We  ooncnr:  JAMBS,  J.;  SHAW,  J. 


(10  Oal.  App.  S6S) 

QUAM  QUOCK  FONO  et  aL  r.  LYONS. 
Constable  of  Lob  Angeles  Tp., 

et  aL    {Civ.  1,204.) 

(District  Court  of  Appeal,  Second  District, 
CaUfomia.    Dec.  18,  1012.) 

1.  JuDOHBNT  (§  156*) — DBFAUI.TB— Motion. 

A  notice  of  a  motion  to  set  aside  a  default, 
which  stated  that  the  grounds  were  baaed  upon 
an  affidavit  attached  to  and  forming  a  part  of 
the  motion,  is  sufficient  under  Code  Civ.  Proc. 
{  1010,  providing  that  such  notice  shall  state 
when  the  motion  will  be  made,  and  the  grounds 
upon  which  it  will  be  made  and  the  papers  up- 
on which  it  will  be  baaed,  where  the  affidavit 
disclosed  that  the  default  had  been  taken  dur- 
ing the  time  given  defendants  to  answer  over. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i§  306,  307 ;  Dec.  Dig.  S  155.*] 

2.  JuDOBiENx   (I  160*>— Motion— AmDATiT 
OF  Mbbits. 

An  affidavit  attached  to  a  motion  to  set 
aside  a  default  which  only  stated  that  affiant 
was  fully  advised  of  the  facts  and  circum- 
stances involved  In  the  defense,  is  iDsulBclent 
as  an  affidavit  of  merits. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  li  314r^l6;  Dec  Dig.  S  160.*] 

3.  Judgment  <|  158*>— Dkjaultb— Motiohs— 
Affidavit  of  Mebits. 

Where  the  court  under  Code  Civ.  Proc.  | 
473,  extended  the  time  in  which  defendant  was 
required  to  answer,  the  entailed  time  is  as 
complete  a  protection  from  default  as  the  orig- 
inal time  given  defendants,  and  a  default 
wronsfully  entered  where  the  clerk  refused 
to  file  defendant's  answer  may  be  set  aside 
without  an  affidavit  of  merits. 

[Ed.  Note.— For  otiier  eases,  see  Judgment, 
Cent  Dig.  I  811 ;  Dec  Dig.  i  158.*] 
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4.  Appcal  Am  Bbbob  d  629*)— Bmobd— 

CoWBTaWCTIOIT— MOTIOW. 

A  motion  being  a  viva  voce  application  to 
grant  an  order,  plaintiff  cannot  complain  on 
appeal  that  the  record  shows  no  motion  actual- 
ly made  to  Bet  aside  a  default  where  the  order 
apjpealed  from  recited  that  it  was  granted  npon 
defendant's  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enor^  Gent  Die.  H  i38d~230&i  Dea  Dig.  | 

Appeal  from  Superior  Court,  Los  Angelea 
Countr;  Frank  G.  Flnlayson,  Judge. 

Action  by  Quan  Quock  Fong  and  another 
against  George  W.  Lyons,  as  constable  of 
Los  Angeles  township,  of  Los  Angeles  coun- 
ty, Cal.,  and  others.  From  an  order  vacat- 
ing a  defoult  entered  against  defendants, 
plaintiffs  appeal.  AfBrmed. 

Paul  W.  Schenck  and  Roland  G.  Swaffield, 
both  of  Los  Angelea,  and  John  G.  Munhol- 
land,  of  Long  Beach,  for  appellants.  C.  W. 
Stahl  and  W.  a  Balrd,  both  of  Ixis  Angeles, 
(G.  H.  Sayles,  of  Los  Angles,  of  conusri), 
for  respondents. 

ALLEN,  P.  J.  This  appeal  Is  by  plaintiffs 
from  an  order  vacating  a  judgment  and  set- 
ting aside  a  default  theretofore  made  and 
entered  against  defendants. 

An  action,  tlie  character  of  which,  or  the 
sufficiency  of  the  complaint  to  state  a  cause 
of  action,  is  not  disclosed,  was  commenced 
on  December  13,  1911,  by  plaintiffs  against 
defendants,  and  on  December  21st  defendants 
entered  their  appearance,  one  of  the  defend- 
ants filing  a  general  demurrer  to  the  com- 
plaint, and  the  other  defendants  filing  a  no- 
tice of  motion  to  require  plaintiffs  to  state 
more  specIQcally  certain  matters  generally 
alleged,  ^e  d«nurrer  was  on  January  8, 
1912,  overruled,  and  on  the  same  day  the  mo< 
tlon  of  the  other  defendants  was  denied.  On 
January  10,  1912,  the  default  of  the  defend- 
ants, other  than  the  demurring  defendant, 
was  entered,  and  on  January  22d  the  court 
ordered  a  Judgment  to  be  entered  against  all 
of  the  defendants,  except  the  demurrant 
On  January  19th  the  defendants,  other  than 
the  demurrant  served  notice  of  a  motion  to 
vacate  the  Judgment  and  default  the  same 
to  be  heard  January  29th,  which  notice  of 
motiou  stated  that  the  same  would  be  based 
upon  the  following  grounds,  to  wit:  First, 
on  the  affidavit  of  G.  W.  Stahl,  a  copy  of 
which  was  attached  to  and  made  a  part  of 
the  motion;  second,  on  the  verified  answer 
duly  served  on  plaintiff's  attorneys  January 
17th,  and  then  in  the  possession  of  the  clerk 
of  the  superior  court  of  Los  Angeles  county ; 
and,  third,  upon  the  pleadings,  files,  and  rec- 
ord of  the  cause.  The  affidavit  of  Stahl  al- 
leged that  at  the  hearing  of  the  demurrer 
and  motion  on  January  8th  the  court  when 
it  overruled  the  demurrer  and  denied  the  mo- 
tion, made  and  aunounced  from  the  bench 
and  entered  upon  the  court  calendar  an  or- 
der giving  the  defendants  10  days  In  which 


to  prepare  and  flle'Qielr  answer,  whldi  an- 
swer was  prepared  and  offered  for  filing 
within  the  time  qwcllledt  and  the  BBme  was 
dellTwed  to  the  cleA,  who  refosed  to  mark 
the  same  as  filed  becaose  of  the  tBotry  of  a 
previous  default.  Sarvloe  of  the  answer  ut 
the  demnrzlDs  defmdant  was  admitted,  nie 
record  shows  that  the  hearlne  of  the  motion 
to  vacate  was  by  stlpnlatUm  contbraed  to 
F^roary  19, 1912,  upon  which  date  the  same 
came  on  for  bearing,  and  upon  which  hear- 
ing only  Che  affidavit  of  Stahl  was  received 
and  presented  to  the  court  and  the  court  va- 
cated the  Jiidgm«it  and  set  aside  the  de- 
fault of  d^oidants.  From  this  order  plain- 
tlfts  appeal  upon  a  bill  of  exc^>tlons  whiai 
discloses  the  matters  her^nbefore  stated. 

[t]  Appellant's  first  contention  la  that  the 
notice  of  motion  stated  no  grotmds  upon 
which  the  same  would  be  based,  as  required 
by  section  1010  of  the  Code  of  Civil  Proced- 
are.  This. section  requires  that  the  notice 
shall  state  when  the  motion  will  be  made, 
the  grounds  upon  which  It  will  be  made,  and 
tlie  papers.  If  any,  npon  which  it  will  be 
based.  We  think  a  fair  construction  of  tbe 
notice  of  motion  may  be  said  to  state  the 
grounds  of  the  motion.  It  stated  that  the 
grounds  were  based  upon  the  affidavit  at- 
tached to  and  forming  a  part  of  the  motion. 
This  affidavit  disclosed  that  the  court  had 
announced  from  the  bench  and  entered  upon 
the  court  calendar  an  order  giving  defend- 
ants until  January  19tli  in  which  to  answer., 
We  think  that  reading  this  motion  and  affi- 
davit together  they  state  In  a  manner  plainly 
to  be  understood  that  the  motion  would  be 
based  upon  the  grounds  that  the  entry  of  de- 
fault was  made  prematurely  and  within  the 
time  allowed  by  the  court  for  answering. 

[2,  3]  It  Is  next  contended  that  the  affida- 
vit of  merits  was  insuffidrait  This  we  think 
apparent  Such  affidavit  only  stated  "that 
affiant  was  fully  advised  of  the  facts  and 
circumstances  involved  in  the  defensa"  This 
could  not  be  considered  an  affidavit  of  merits. 
Cooper-Power  v,  Hanlon,  7  Gal.  App.  724, 
95  Fac.  678.  and  cases  cited.  We  are  then 
confronted  with  a  question  as  to  the  necessi- 
ty of  an  affidavit  of  merits  where  the  motion 
Is  based  upon  facts  showing  a  premature 
entry  of  default  and  Judgmmt  We  may  as- 
sume that  when  a  motion  Is  for  relief  un- 
der section  473  of  the  Code  of  Civil  Proce- 
dure, an  affidavit  of  merits  is  necessary. 
Under  that  section,  the  parties  are  seeking 
relief  on  account  of  mistake,  surprise,  or  ex- 
cusable neglect  That  section  confers  power 
upon  the  court  to  enlarge  the  time  for  an- 
swer. When  such  power  has  been  exerdsed 
and  an  order  made  from  the  bench  enlarg- 
ing such  time,  it  was  the  ministerial  duty 
of  the  clerk  to  have  entered  such  order  In 
the  minutes,  and  a  party  defendant  who  an- 
swers and  tenders  for  fillip  the  answer  with- 
in such  enlarged  time  is  not  guilty  of  any 
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mlateke  or  neglect,  excusable  or  otb«rwlse; 
and,  wben  the  attention  of  the  conrt  is  called 
to  the  £allnre  of  the  clerk  to  enter  the  proper 
minute  order  and  tbe  taitry  of  default  on  ac- 
count thereof  and  the  rmdition  of  Judgment 
based  upon  such  unauthorized  de&ult,  it  pos- 
sesHes  the  power,  and  it  is  the  duty  of  the 
court,  to  vacate  such  unwarranted  proceed- 
ing, and  restore  the  record  to  the  condition 
in  which  it  would  have  been  had  tbe  proper 
order  of  the  conrt  been  recognized  and  ob^- 
ed.  In  the  case  at  bar  the  court  had  before 
it  the  grounds  of  motion  stated  in  the  affida- 
vit. It  could,  and  it  wi]l  be  presumed  that 
it  did,  verify  the  same  from  its  calendar, 
and,  finding  the  fact  to  be  that  the  default 
and  subseqaeat  proceedings  were  in  disobedi- 
ence of  the  original  order,  properly  vacated 
each  default  and  Judgment  The  enlarged 
time  given  defendant  by  a  court  to  answer 
Ls  as  complete  a  protection  from  default  as 
is  the  original  time  given  to  answer,  as  speci- 
fied in  the  summons.  In  which  laUer  case  no 
affidavit  of  merits  is  requisite.  Foster  v. 
Vehmeyer,  133  CaL  459,  65  Pac-  974;  Nor- 
ton V,  Atchison,  etc.,  B.  K.  Co.,  97  Cal.  390, 
30  Fac.  585,  32  Pac.  452.  33  Am.  St  Bep. 
198;  Waller  v.  Weston,  126  CaL  203,  67  Pac. 
892. 

L4]  It  Is  further  insisted  by  appellants  that 
the  record  does  not  disclose  that  any  motion 
was  actually  made  to  vacate  tbe  default  and 
judgment  A  motion  being  an  application 
vtva  voce  to  grant  an  order.  It  appears  from 
tbe  order  of  court  that  such  motion  was 
made.  The  order  reads:  "It  is  ordered  that 
defendants'  motion  to  set  aside,"  etc.,  "be 
and  the  same  is  hereby  granted."  Here  is 
a  declaration  by  the  court  that  a  motion  was 
made  and  granted.  Wie  see  no  merit  In  the 
contention  that  the  motion  was  not  actually 
made. 

We  perceive  no  error  In  the  action  of  the 
court  in  vacating  the  judgment  and  default, 
which  was  In  line  with  what  we  conceive  to 
have  been  its  plain  dut7  under  the  drcum- 
stauces  of  the  case. 

The  order  Is  affirmed. 

We  concur :  JAMES.  J. ;  SHAW,  J. 


fM  Or.  4SS) 

DEVLIN  T.  MOORE  et  aL 
(Sapreme  Court  of  Oregon.    Feb.  25,  1913.) 

L  Pleading  (S  110*)— Waiveb  op  Plba. 

A  plea  in  abatement  was  waived  by  an 
answer  to  the  merits  t>efore  trial  of  the  plea. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  f  S  231--2S3 ;  Dec.  Dig.  1  110.*] 

2  Bahkb  and  Banking  (|  M*>— Gonsisuo- 
IION — Propebtt  Absioned. 

A  savingB  bnok  which  was  In  failing  con- 
dition transferred  to  another  bank  all  of  its 
SMets  of  every  kind,  incladiog  liabilities  of 
stockholders  for  nnpaid  subscriptiona,  with  the 
power  to  enforce  all  choaes  in  action  and  other 
flaims  tbe  same  as  tbe  assignor  could  have 
ttnne,  had  it  not  been  placed  into  the  hands 


of  a  receiver.  In  consideration  of  this,  assignee 

assumed  all  of  assigDor's  legal  obligations  to 
be  paid  within  two  years  from  the  assignment 
Tbe  contract  further  provided  that  the  receiver 
should  continue  fur  two  years,  or  until  the 
aB8ignor*B  liabilities  were  paid  and  discharged 
by  the  assignee,  for  the  i^arpose  of  distribnt- 
iog  to  the  assignor'a  creditora  money  bo  paid 
by  the  assixnee,  and  that  tbe  assets  of  the  aa- 
Bignor  should  be  held  by  the  receiver  as  securi- 
ty for  the  faithful  performance  of  the  contract, 
subject  to  the  assignee's  right  to  substitute  oth- 
er assets  therefor,  and  further  provided  that 
the  officers  of  assignor  should  execute  such  as- 
siEuments,  etc.,  as  might  be  neceagary  to  vest 
full  title  to  its  assets  in  the  assignee.  Beld, 
that  the  assignee  bank,  upon  performing  its 
part  of  the  contract  was  entitira  to  the  bene- 
fits  of  all  of  tbe  assets  of  the  assignor  of  every 
character,  including  obligations  owing  to  it ' 
from  Btockboldera  and  ehoses  in  action,  etc. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  2'i7TDec.  Dig.  i  94.*! 

3.  Banes  and  Bansinq  (f  94*)— Oi^us  As- 
signed. 

The  contract  did  not  assign  any  right  of 
action  belonging  to  the  assignor  for  damages 
caused  by  ue  negligence  oi  its  directors  In 
managing  its  affairs;  such  claim  not  being  an 
asset  within  the  meaning  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  %  227;  Dec  Dig.  8  94.*] 

4.  Banks  and  Baneino  (|  54*)  ~  Joint 
Tort-Feasobs— Joint  LrABimy. 

Bank  directors  acting  jointly  in  the  fraud- 
ulent withdrawal  and  misappropriation  of 
notes  held  by  tbe  bank,  for  their  mutual  benefit 
are  jointly  liable  for  tbe  whole  of  such  notes, 
with  interest  from  the  dates  of  their  with- 
drawal. 

|Ed.  Note.— For  other  cases*  see  Banks  and 
BaakiDg,  Cent  Dig.  ||  92^  105,  107;  Dec 
Dig.  S  54.*] 

5.  Banks  and  Banking  (5  77*)— Duty. 

A  bank  receiver  should  adjust  and  settle 
the  affairs  of  the  bank  within  a  reasonable 
time,  obtaining  the  largest  possible  sum  for 

its  assets. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bankiog,  Cent  Dig.  §g  165-176^ ;  Dec  Dig. 
§  77.*] 

6.  Banes  and  Banking  (i  77*)  — ■  Sales- 
Amount  Obtained. 

If  the  amount  obtained  by  a  receiver  of  a 
bank  for  its  securities  is  the  highest  amount 
possible  at  the  time  of  the  sale,  but  is  not  suffi- 
cient to  satisfy  the  demand  for  which  the  se- 
curities are  given,  the  remainder  of  the  claim 
is  not  thereby  canceled. 

[Ed.  Note.— For  other  casea  see  Banks  and 
Banking,  Cent  Dig.  ||  166-170)6;  'Ok.  Dig. 
§  77.*] 

7.  Banks  akd  Bahzino  (|  77*)— liiABrurr 

or  DiBECTOBB— NEGUOKNCB. 

Ttie  fair  value  of  land  conveyed  to  the  re- 
ceiver of  an  insolvent  bank  by  a  director  should 
be  credited  by  the  receiver  on  the  amount  due 
from  such  director  for  fraudulently  misappro- 
priating tbe  bank's  assets,  though  tbe  receiver 
has  not  yet  disposed  of  tse  property,  so  as  to 
determine  the  exact  proceeds. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
B»i>king,  Cent  Dig.  |8  166-176%;  Dec  Dig. 
8  77.*] 

8.  Fbattd  20*)— HroHT  or  Acnow. 

In  order  to  recover  damiM^g  for  fraudu- 
lent mia  representations,  plaindff  must  bave 
be«n  deceived  by  and  relied  npon  such  repre- 

eentatioua. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  IS  17,  18;  Dec  Dig.  8  20.*] 
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9.  BviDBNCE  (S  73*)  —  Pbesuicptioh  —  Con- 
duct OF  BUSIAEBB. 

It  in  strongly  presumed  tbat  bank  diiee* 

tors  exercise  their  best  judgment  In  coodocUng 

the  affairs  of  the  bank. 
[Ed.  Note.— For  other  caBes.  see  Evidence. 

Cent  Dig.  S  04;  Dec.  Dig.  1  73.*] 

la  Banks  and  Banking  <|  M«)— Duties  of 

DiRBCTORa 

It  is  the  dnty  of  bank  directors  to  exercise 
ordinary  diligence  in  asi-ertaining  the  condition 
of  its  buBiness,  and  reasonable  control  over  its 
affairs,  and  they  are  not  responsible  for  losses 
resulting  from  their  conduct  if  they  do  so,  but 
are  responsible  for  losses  resulting  from  their 
failure  to  exercise  the  care  to  avoid  losses 
which  a  prudent  person  would  Iiave  exercised 
.under  the  circnmstances. 

TEd.  Note— For  otiier  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  ^-98,  105,  107;  Dec 
Dig.  S  B4.*] 

11.  Banes  and  Banking  (i  54*)— Dibectobs 
—Case  Requhied— "Obdinakt  Case." 

The  "orffinary  care"  required  of  bank  di- 
rectors in  conducdng  the  bank's  affairs  means 
that  degree  of  care  which  a  diligent  and  pru- 
dent person  would  exercise  under  similar  cir- 
cumstances. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  92-98.  105.  107;  Dec 
Dig.  I  04.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  6,  pp.  6029-6042;  vol  8,  pp.  7739,  7740.] 

12.  Banks  and  Banking  (8  M*)— Dibectoeb 
— Duty— ExAin  nation  of  Conditions. 

Bank  directors  should,  in  the  exercise  of 
ordinary  care,  have  the  conditions  and  resourc- 
es of  the  bank  examined  at  reasonable  intervals. 

[Ed,  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  02-98,  105,  107;  Dec 
Dig.  i 

13.  Banks  and  Banking  ({  54*)— Liability 

OF  DiBECTOBS— FbAUD  OF  OFFICERS. 

To  make  bank  directors  liable  for  'the 
fraudulent  acts  of  other  officers,  the  directors 
must  have  participated  therein,  or  be  negligent 
in  supervising  the  bank's  affairs. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking  Cent  Dig.  H  92-98,  105,  107 ;  Dec 
Dig.  §64.*] 

14.  Banks  and  Banking  (|  54*)— Directobs 
— Negligence. 

A  bank  director  who  discharges  his  duties 
in  the  manner  ordinarily  performed  by  the  di- 
rectors of  other  banks  in  the  city  cannot  be 
held  guilty  of  gross  negligence. 

[Ed.  Note.— For  otiier  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  92-98,  105,  107;  Deo. 
Dig.  |64.«] 

15.  Banks  and  Banking  (f  54*)— Officebs 
— Aqenct  for  Banks. 

The  president,  cashier,  and  other  bank  em- 
ployes, though  also  directors,  are  not  the  agents 
of  the  directors,  but  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Banks  aod 
Banking,  Cent  Dig.  U  9^^-98,  105,  107;  Dec 
Dig.  8  54.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  W.  N.  Gatens,  Judge. 

Action  by  Thomas  C.  Devlin,  as  receiver  of 
the  Oregon  Trust  &  Savings  Bank,  against 
Walter  H!  Moore  and  others.  From  a  Judg- 
ment In  part  for  plaintiff,  plaintiff,  defend- 
ant named,  and  another  appeal.  Judgment 
modified  as  stated. 


This  is  a  suit  by  Thomas  C.  DeTlln,  as  re- 
ceiver of  the  Oregon  Trust  &  Savings  Bank, 
to  recover  of  the  defendants  on  the  grooDd 
that  they  were  negligent  In  the  discharge  of 
their  duties  as  directors  of  the  bank,  and 
that  they  misappropriated  the  property  and 
fands  of  the  same.  The  drcnit  court  ren* 
dered  a  decree  In  favor  of  plalntitt  and 
against  W.  Goopor  Morris,  Walter  H.  Mooi^ 
and  Henry  A.  Moore,  tnm  whttdi  the  two 
latter  anwal,  and  In  fiiTor  of  defendants  El- 
mer B.  turtle,  Lonner  O.  Balston,  Leo  Friede, 
Albert  T.  Smith,  and  W.  H.  Gopeland,  from 
whldi  part  of  the  decree  plalntifl  anieala. 

The  bank  was  Incorporated  in  March,  1004, 
under  the  name  of  Oregon  Savings  Bank, 
^Idi  name  was  subsequently  dianged  to 
Oregon  Trust  &  Savings  Bank.  It  was  or- 
ganized with  a  ca^tal  stock  of  f 100,000  by 
defendants  Lonner  O.  Ralston  and  W.  Ooop* 
er  Morris,  together  with  J.  E.  Lancaster  and 
C.  L.  Devlns,  the  first  three  named  taking 
stofft  to  the  amount  of  f2S,000  each,  and  the 
fourth  subscrlbli^  to  the  amount  of  $24,- 
000,  eadi  depositing  his  note  in  the  bank 
therefor.  The  bank  opened  for  business  in 
the  dt7  of  Portland.  Or.,  about  May  5,  1904. 
Shortly  after  the  corporation  was  organlEsd. 
Devlns  and  Lancaster  entered-  Into  an  agree- 
ment with  Balston  and  Morris,  whereby  (hey 
surrendered  thdr  stock  and  withdrew  their 
notes.  Starting  in  this  manner,  the  bank  did 
a  lar^  business  of  general  savings  and  com- 
mercial banking,  until  the  deposits  amounted 
to  about  $2,250,000.  The  bank  purchased 
Taconia  telephone  t>onds  of  the  par  value  of 
$400,000,  and  Omaha  telephone  bonds  of  the 
par  value  of  $300,000,  receiving  stock  In  the 
respective  companies  as  a  tranus  for  like 
amounts.  Both  of  the  companies  that  Issued 
these  bonds  are  now  In  the  bands  of  a  re- 
ceiver. On  August  21,  1907,  In  a  suit  for 
that  purpose,  Thos.  C.  Devlin  was  appointed 
by  the  court  as  receiver  of  the  l>aQk. 

It  Is  allied  In  the  complaint,  among  other 
things,  tbat  immediately  after  the  organiza- 
tion of  the  bank  Lonner  O.  Balston  was 
elected  a  director  and  chosen  president  of 
the  corporation,  serving  until  September  16, 
1905;  that  W.  C.  Morris  was  elected  a  di- 
rector and  qualified  as  such ;  that  he  served 
as  casliler  and  secretary  of  the  corporation, 
and  was  engaged  In  the  active  management 
of  the  affairs  and  bu^ness  of  the  same  dur- 
ing the  entire  period  from  Its  organization 
until  the  appointment  of  the  receiver;  that 
Albert  T.  Smith  was  elected  a  director  of 
the  tmnk  about  May  1,  1904,  resigning  the 
15th  day  of  September,  1906;  that  W.  H. 
Gopeland,  was  elected  a  director  alwut  the 
middle  of  November,  1904,  and  resigned 
atMut  the  1st  of  January,  1905 ;  that  Henry 
A.  Moore  was  named  as  a  director  atraut  the 
middle  of  September,  1905,  and  served  until 
the  2lBt  day  of  August,  1907,  but  never  guall- 
fled  as  such  and  had  no  stock  In  the  bank; 
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tbat  dfiSmduit  Elmer  B.  Lytle  was  elected  a 
director  on  September  15,  1905,  never  quali- 
fied, and  did  not  own  any  stock  in  the  bank 
until  the  16th  of  October,  1906;  that  Leo 
Friede  was  elected  a  director  about  the  mid- 
die  of  September,  1905,  and  acted  until  the 
21st  day  of  August,  1907,  but  never  qualified 
and  owned  no  stock,  it  is  further  alleged 
that  each  of  the  directors  during  his  re- 
spective term  neglected  and  violated  all  and 
singular  his  duties  and  obligations,  and  that 
each  waa  guilty  of  gross  negligence  and  In- 
attention in  the  discharge  of  his  several  du- 
ties and  obligations,  and  of  a  reckless  disre- 
gard of  the  Interests  of  the  corporation,  its 
stockholders,  and  creditors,  r^ultlng  in  large 
losses  (particularly  set  fqrth  in  detail),  on 
account  of  loans  to  insolvent  and  irresponsi- 
ble parties  and  misappropriations  of  funds 
and  property  by  some  of  the  officers  of  the 
bank.  The  complaint  further  avers  that  at 
the  time  plaintiff  was  appointed  receiver, 
and  for  a  long  time  prior  thereto,  and  since, 
the  corporation  has  been  and  was  Insolvent; 
that  the  assets  of  the  corporation  coming  in- 
to the  hands  of  the  plaintiff  as  receiver  were 
Insufficient  to  discharge  the  debts  and  ob- 
ligations thereof;  that  this  suit  Is  prosecut- 
ed In  behalf  of  the  corporation,  its  stock- 
holders, and  creditors;  that  the  debts  end 
obligations  of  the  corporation  duly  filed  and 
approved  by  plaintiff,  amountlug  to  about 
$300,000,  are  still  unpaid;  that  this  suit  Is 
prosecuted  by  order  and  leave  of  the  cir- 
cuit court ;  that  no  corporate  records,  min- 
ute book,  or  records  of  the  transactions  of 
the  board  of  directors  or  stockholders  of  the 
corporation  other  than  the  ordinary  account 
books  of  the  bank  and  the  stock  certificate 
books  have  ever  come  Into  the  possession  of 
the  receiver. 

The  defendants  W.  H.  Moore,  Henry  A. 
Moore,  E.  E.  Lytle,  Leo  Friede,  Lonner  O. 
Ralston,  and  Albert  T.  Smith,  by  way  of  plea 
in  abatement,  allege  that  plaintiff  la  not  the 
real  party  in  Interest  in  the  suit  for  the  rea- 
son that  on  the  11th  day  of  February,  1908, 
plaintlfT,  as  receiver  of  the  Oregon  Trust  & 
Savings  Bank,  for  a  valuable  consideration, 
and  pursuant  to  the  order  of  the  circuit  court 
In  the  suit  In  which  plaintiff  was  appointed 
as  recover,  sold,  assigned,  and  transferred  to 
the  German  American  Bank,  a  corporation 
organized  and  existing  under  the  laws  of 
the  state  of  Or^n,  the  demands  and  cause ! 
of  suit  set  forth  In  the  complaint ;  and  that 
the  Cterman  American  Bank  has  been  the 
sole  and  ezcluslTe  owner  and  holdo*  of  suc^ 
demand  or  right  of  salt  ever  since  that  date. 
Thereafter  defendant  W.  H.  Copeland  filed  a 
separate,  identical  plea  In  abatement  Issue 
bdng  raised  repUes  to  the  plea,  the  matter 
was  tried  by  the  court,  the  findings  of  tact 
and  conelnslona  of  law  were  made,  and  a 
decree  entered  in  fiivor  of  plaintiff. 

V\M  evidence  relating  to  the  plea  in  abate- 
tataat  la  not  contained  In  the  record.   It  la 


admitted  that  plaintiff  was  appointed  as  re- 
ceiver of  the  Oregon  Trust  &  Saving  Bank, 
and  that  the  bank  was  organized  with  a  cap- 
ital stock  of  $100,000.    The  answers  of  the 
several  defendants  to  the  merits  deny  any 
liability,  negligence,  or  misappropriation  of 
the  funds  or  property  of  the  bank,  and  set 
forth  the  contract  made  by  the  receiver  with 
the  German  American  Bank,  which  Is  admit- 
ted to  have  been  executed,  and  which  provid- 
ed for  the  asalgnmeit  and  transfer  to  the 
German  American  Bank  of  all  the  assets  and 
property  of  the  Or^n  Trust  ft  Savings 
Bank,  In  consideration  that  the  former 
would  assume  and  pay  all  the  legal  obliga- 
tions of  the  latter,  as  shown  in  the  report  of 
Charles  B.  Pfahler.   This  contract  was  au- 
thorized by  an  order  of  tlie  drenlt  court 
which  was  made  a  part  thereof,  and  execut- 
ed February  11, 1908.  The  German  American 
Bank,  in  conjunction  with  the  receiver,  pro- 
ceeded to  carry  out  the  terms  of  the  above  ' 
contract    A  large  number  of  the  claims 
against  the  Oregon  Trust  ft  Savings  Bank 
to  the  amount  of  approximately  a  million 
dollars  were  adjusted  by  transferring  tele- 
phone bonds  contained  among  the  assets  of 
the  Oregon  Trust  ft  Savings  Bank,  many  of 
which  have  since  been  claimed  to  be  prac- 
tically worthless.     Some  of  the  creditors 
seek  to  be  relieved  from  such  contracts,  and 
to  be  paid  In  cash.   Many  of  the  creditors  of 
the  Oregon  Trust  &  Savings  Bank  took  stock 
in  the  German  American  Bank,  amounting 
to  some  $75,000,  In  Ueu  of  their  claims  In  the 
former  bank.   This  stock  Is  now  asserted  to 
be  valueless.   A  portion  of  the  other  claims 
was  paid  with  the  funds  whi<^  came  into 
the  hands  of  the  receiver  from  the  Oregon 
Trust  &  Savings  Bank.    On  February  11, 
1910,  In  order  to  keep  the  German  American 
Bank  running,  and  to  assist  in  carrying  the 
burd^  It  had  assumed  by  the  contract  Mr. 
P.  U  Willis,  one  of  Its  directors,  furnished 
and  deposited  In  a  bank  in  San  Francisco 
the  sum  of  $200,000,  to  take  care  of  the  un- 
settled claims  against  the  Oregon  Trust  ft 
Savings  Bank.   Aa  various  claims  were  pre- 
sented at  the  German  American  Bank  for 
payment  they  were  paid  with  this  money 
furnished  by  Mr.  WlUls,  who  took  an  assign^ 
ment  of  such  claims. 

It  Is  stated  on  behalf  of  plaintiff  that  all 
of  these  claims  have  been  taken  care  of  or 
purchased  In  this  manner,  except  certain 
ones  amountli^  to  approsEimately  $10,000, 
about  which  there  la  some  question.  Plaln- 
tUC  contends  that  the  ciUilma  assigned  to  Wil- 
lis have  not  yet  been  paid  or  dlscha^^d.  but 
have  (mly  been  assigned  or  taken  care  of 
temporarily.  The  other  Issues  and  facta -of 
the  case  will  be  referred  to  aa  they  are 
reached  without  stating  them  at  length  here. 
The  reond  contains  about  2,800  pagoi  of 
typewritten  evidence,  and  A  large  number 
of  voluminous  exhlbitSi 
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Alfred  B.  Clark  and  Martin  It.  Pipee,  hoth 
of  Portland,  for  appellant  Devlin.  G.  W. 
Fnlton,  of  Portland,  for  appellants  Moore 
and  another.  J.  N.  Teal,  of  Portland  (Teal 
&  Minor  and  W.  A.  Jobnson,  all  of  Portland, 
on  the  brief),  for  respondent  Frlede.  John 
Hi  Hall,  of  Portland,  for  respondent  Lytle.' 
J.  M.  Long,  of  Portland  (C.  A.  Jobn^  of  Port- 
land, on  the  brief),  for  respondent  Smith. 
Jay  Bowerman,  of  Portland,  for  respondent 
BalBton.  Samuel  White,  of  Portland  (Man- 
ning &  White,  of  Portland,  on  the  brief),  for 
resjwndent  Copeland. 

BEAN,  J.,  (after  stating  tbe  facts  as 
above).  The  defendants  unite  in  their  con- 
tention that  by  virtue  of  the  contract  and  the 
proceedings  thereunder  tbe  reoeWer  In  this 
suit  represents  neither  creditors  nor  stock- 
holders, and  that  neither  of  these  exist;  that 
payment  of  all  the  expenses  of  the  receiver- 
ship, including  the  attorney's  fees,  was  pro- 
vided for  by  the  contract;  that  according 
to  the  agreement  the  German  American 
Bank  was  required  to  pay  and  discharge  all 
the  indebtedness  of  the  Oregon  Trust  &  Sav- 
ings Bank,  and  the  expenses  and  costs  of  the 
receivership  salt 

Defendants  submit  that  tbe  following  prop- 
ositions are  established:  (1)  That  all  of  the 
Indebtedness  of  the  Oregon  Trast  &  Savings 
Bank  has  been  paid  and  discharged;  (2) 
that  there  are  no  stockholders  for  the  re- 
ceiver vto  represent,  as  all  of  tiiein  surrender- 
ed their  stock  for  cancellation,  as  a  condition 
to  the  contract  of  February  11,  1008,  the 
stodc  having  been  canceled,  with  tbe  excep- 
tion of  that  held  by  the  defendant  Copeland. 
who  now  claims  no  Interest  In  the  same,  dl- 
rectiy  or  Indirectly;  (3)  that  all  of  tbe  costs 
and  expenses  of  the  reoelTership  have  been 
provided  for  and  are  required  to  be  paid  by 
the  German  American  Bank  as  a  part  of  the 
consideration  for  its  purchase  of  tbe  assets 
of  the  Or^n  Trust  &  Savings  Bank. 

[1 1  Certain  of  the  defendants  answered  to 
the  merits  after  they  had  Interposed  a  plea 
In  abatement,  but  before  the  trial  thereof. 
This  constituted  a  waiver  of  tbe  matter  In 
abatement.  Winter  t.  Norton,  1  Or.  42,  44; 
1  Cyc.  136;  1  Enc  Plead.  &  Practice,  33. 
Tbe  other  defendants  do  not  urge  tbe  pleas 
In  abatement  upon  this  ai^ieal.  Therefore  It 
Is  unnecessary  to  consider  tbe  same,  except 
in  so  far  as  the  matters  therein  contained, 
which  are  also  set  forth  in  the  answers  to 
the  merits,  affect  the  equities  of  the  case. 
As  to  a  defense  of  this  character,  this  court 
in  the  case  of  Sturgls  t.  Baker,  43  Or.  230, 
at  page  241,  72  Pac.  744,  at  page  746,  said: 
fTbe  statute  requiring  that  every  action 
shall  be  prosecuted  in  the  name  of  tbe  real 
party  in  interest  (B.  &  G.  Comp.  S  27)  was 
enacted  for  the  benefit  of  a  party  defendant 
to  protect  him  from  being  again  harassed  for 
the  same  cause.  But  If  not  cut  off  from  any 
Just  offset  or  counterclaim  against  the  de- 
maud,  and  a  Jud^ent  in  behalf  of  the  party 


suing  will  fully  protect  him  when  discharged, 
then  Is  his  concern  at  an  end."  Much  de- 
pends upon  thb  contract  centered  Into  by  the 
receiver  and  the  German  American  Bank  on 
February  11, 1908.  We  will  first  notice  some 
of  the  provisions  and  the  Intoit  of  this  agree- 
ment It  provide  for  the  assignment  and 
tnnster  to  tiie  German  American  Bank  of 
all  the  assets  and  property  of  the  Or^on 
Trust  and  Savings  Bank,  the  leas^old  in- 
terest to  the  premises  where  the  business 
was  theretofore  carried  on,  the  bank  fixtures 
therein,  the  liability  of  any  stockholder  oC 
the  bank,  for  any  unpaid  part  of  bis  sub- 
scription to  tbe  capital  stocA:  therein,  and 
any  and  all  property  or  properties  sold  or 
conveyed  by  any, person  or  persons  to  the 
Oregon  Trust  &  Savings  Bank  and  to  the 
receiver  to  assist  in  Its  liquidation  or  other- 
wise, it  being  intended  to  comprise  and  em- 
brace all  assets  of  every  character  and  na- 
ture of  the  Oregon  Trust  &  Savli^  Bank, 
or  Its  receiver,  with  the  right  and  power 
to  enforce  the  collection  for  the  baiefit  of 
tbe  German  American  Bank  of  all  cfaoses  In 
action  and  other  t^lms  of  every  character 
and  nature,  with  the  same  right  and  power 
which  the  Oregon  Trust  &  Savings  Bank 
would  have  had  In  the  evait  that  it  had  not 
gone  into  the  hands  of  a  receiver,  in  con- 
sideration of  and  upon  tbe  ccndition  that 
tbe  German  American  Bank  will  assume  and 
pay  all  the  l^al  obligations  and  liabilities 
of  the  Oregon  Trust  &  Savings  Bank  (aa 
shown  in  the  report  of  Charles  B.  Pfahler) 
on  or  before  two  years  from  the  date  of  such 
transfer,  without  interest.  The  contract  fur- 
ther provides  that  the  receiver  shall  continue 
for  a  period  of  two  years  from  the  date  of 
such  transfer,  or  until  such  time  aa  the  ob- 
ligations and  liabilities  shall  he.  fully  paid 
or  discharged  by  the  German  American 
B&tsk,  for  the  purpose  of  distributing  to  the 
creditors  of  the  Oregon  Trust  &  Savings 
Bank,  moneys  so  paid  by  the  German  Amer^- 
lean  Bonk,  and  for  the  distribution  of  bonds 
and  securities  contracted  tor;  further,  that 
until  such  obligations  of  the  Oregon  Trust  & 
Savings  Bank  shall  be  adjusted,  paid,  or  dis- 
charged, the  assets  are  to  be  held  by  the 
receiver  as  secwlty  for  the  faithful  per- 
formance of  the  contract  subject  to  the 
right  of  tbe  German  American  Bank  to 
finance  such  assets  and  substitute  therefor 
^at  any  time  other  assets  of  like  «timated 
value,  or,  in  lieu  thereof,  canceled  obligations 
of  the  Oregon  Trust  &  Savings  Bank  liqui- 
dated by  the  German  American  Bank  equal 
In  amounts  to  the  aKKts  received.  It  was 
understood  that  the  contracts  theretofore 
made  by  certain  creditors  of  the  Oregon 
Trust  &  Savings  Bank  to  take  certain  bonds 
and  securities  In  payment  in  whole  or  In  part 
of  other  claims  against  tbe  Oregon  Trust  & 
Savings  Bank  should  be  carried  out  by  such 
creditors,  and  that  they  should  accept  and 
rec^ve  the  bonds  and  securities  contracted 
for  by  th«u  in  paymoit  of  th^  (daima 
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against  the  Oregon  Trust  A  Savlncs  Bank 
to  the  extent  of  the  amount  agreed  upon  by 
the  creditors. 

It  was  coutetnplated  by  the  contract  that 
the  receiver  should  be  the  (Aannel  through 
which  the  proceeds  of  the  assets  of  the  Ore- 
gon Trast  &  Savings  Bank  should  flow  to 
whonunever  they  belonged.  It  does  not  ap- 
pear by  the  contract  that  the  claims  against 
the  Oregon  Trust  &  Savings  Bank  were  re- 
leased or  eztlngnlshed.  The  contract  at- 
tempted to  provide  a  means  of  payment. 
The  receiver  was  not  authorised  by  the 
court  to  cancel  any  claims  against  the  Oregon 
Trust  &  Savings  Bank  until  the  same  should 
be  paid  or  adjusted  and  discharged  by  the 
claimants  themselves.  As  a  condition  preced- 
ent to  the  carrying  out  of  the  provisions  of 
this  contract,  the  receiver  required  the  di- 
rectors of  the  Oregon  Trust  &  Savings  Bank, 
who  comprised  all  of  the  stockholders,  to 
surrender  all  their  stock  tor  caucellatlon. 
The  directors  fully  compiled  with  this  re- 
quirement, with  the  exception  of  Mr.  Cope- 
land,  as  heretofore  stated.  The  contract  was 
made  not  only  with  the  sanction  of  the  cir- 
cuit court,  but  the  court  was  Inatrumentel 
in  arranging  the  details.  It  was  provided 
that  the  personnel  of  the  board  of  directors 
of  the  German  American  Bank  should  be 
satisfactory  to  the  court  and  approved  by 
It  It  was  evidently  the  intention  of  all 
tlie  parties  to  the  contract  that  the  whole 
scheme  for  adjusting  the  affairs  of  the  bank 
should  he  expressed  therein  and  carried  out 
in  execution  thereof.  The  officers  and  di- 
rectors of  the  Oregon  Trust  &  Savings  Bank 
were  virtually  parties  to  this  contract.  It 
provided  for  an  i^ignment  to  the  German 
American  Bank  of  "the  liability  of  any  stock- 
bolder  of  said  bank,  for  any  unpaid  part  of 
his  subscription  to  the  capital  stock  there- 
in." It  was  further  stipulated  therein  that 
"the  duly  constitnted  officers  of  the  said 
Oregon  Trust  &  Savings  Bank  shall  also 
execute  such  assignments,  deeds,  and  other 
writings  as  may  be  necessary  to  vest  full 
title  to  all  said  assets  In  the  German  Amer- 
ican Bank."  Pursuant  to  the  stipulation  last 
quoted,  as  we  understand  It,  the  stockholders 
of  the  Oregon  Trust  &  Savings  Bank  can- 
celed and  surrendered  nearly  all  their  stock 
to  the  receiver.  It  should  be  noticed  that 
this  is  not  a  suit  to  set  aside  the  contract, 
nor  to  annul  any  of  the  various  settlements 
and  adjustments  of  the  affairs  made  In  fur- 
therance of  the  same.  Tbe  two  references 
lOade  above  as  to  the  llaUllty  of  any  stock- 
holder, and,  as  to  the  acts  to  be  performed 
by  Uie  officers  of  the  Oregon  Trust  &  Hav- 
ings Banlc,  are  the  only  expressions  found  In 
tbe  contract  In  regard  to  such  liability  or 
performance,  and  it  would  seem  that  this 
was  all  that  was  contemplated  by  the  parties 
to  the  contract  or  those  Interested  therein. 

As  to  the  liability  of  the  directors  for  neg- 
ligence in  the  conduct  of  the  affairs  of  the 
Oregon  Trust  k  Savings  Banlc,  prior  to  the 


contract,  if  we  aK>ly  to  that  agreement  the 
maxim  "Expreesio  unlus  est  exclnsio  alteri- 
us,"  it  Is  difficult  to  understand  how  they 
can  be  held  liable  to  tbe  German  American 
Bank  under  the  terms  of  the  contract  for  a 
failure  to  successfully  manage  the  affairs  of 
the  Oregon  Trust  &  Savings  Banic  All  the 
parties  Interested  In  tbe  contract  have  acted 
thereon.  The  officers  of  the  Oregon  Trust  & 
Savings  Bank,  acting  through  the  receiver, 
said  to  the  German  American  Bank,  in  effect, 
that  they  had  made  a  failure  in  carrying  on 
the  business  of  th^  bank,  and  that  If  it 
(the  German  American  Bank)  would  assume 
and  pay  all  the  1^1  c^ligations  and  liabili- 
ties of  the  Oregon  Trust  &  Savings  Bank,  as 
shown  in  a  certain  report,  that  all  of  its  as- 
sets and  property  including  the  liability  of 
any  stockholder  of  the  Oregon  Trust  &  Sav- 
ings Bank  for  any  unpaid  part  of  his  sub- 
Bcrlptlon  to  the  capital  stock  therein  wonld 
be  transftfred  to  the  German  American 
Bank.  Tbe  latter  In  effect  purchased  the 
property  in  its  then  dllai^ated  condition. 

[2]  The  execution  of  the  contract  was  a 
step  In  the  settlement  and  adjustment  of  the. 
affairs  of  tbe  bank  which  were  very  much 
Involved.  To  go  ba<*  of  the  contract  or  oxtt- 
side  of  the  matters  contained  within  Its 
scope,  and  within  the  contem^tlon  of  tbe 
parties,  would  be  to  unsettle  and  annul  the- 
terms  and  conditions  thereof.  Under  the 
stipulations  entered  into,  the  German  Amer- 
ican Bank,  upon  performing  its  part.  Is  en- 
titled to  the  benefit  of  all  tbe  property  and' 
assets  of  the  Oregon  Trust  &  Savings  Bank, 
including  each  and  every  debt  of  every  kind 
or  character  owing  the  bank,  whether  due 
from  the  directors,  stockholders,  or  any  on^ 
else,  either  upon  notes,  accounts,  or  implied 
contracts.  In  so  far  as  the  funds  of  the 
Or^on  Trust  &  Savings  Bank  are  concerned, 
the  German  American  Bank  is  entitled  to  tbe 
same  right  as  the  Oregon  Trust  &  Savings 
Bank  would  have  had  if  the  assets  of  the' 
bank  had  ,not  been  transferred.  Otherwise 
the  German  American  Bank  wonld  not  have 
full  compaisation  for  paying  the  obligation 
as  agreed,  and  there  would  be  a  failure  in 
carrying  out  the  contract  It  would  be  in- 
equitable to  require  the  German  American 
Bank  to  pay  the  claims  against  the  Oregon 
Trust  &  Savings  Bank,  and  not  to  permit  the 
paying  bank  to  receive  the  benefit  of  the  as- 
sets and  property  of  the  Insolvent  bank. 
There  can  be  no  question  but  that,  prior  to 
tbe  contract  the  Oregon  Trust  &  Savings 
Bauk  could  have  maintained  an  action 
against  an  officer  or  director  of  that  coiiiora- 
tion  for  a  misappropriation  or  conversion  of 
any  of  the  funds.  In  order  to  determine  the 
rights  of  the  respective  parties  In  so  far  as 
affected  by  the  contract  the  same  should  be 
enforced  according  to  the  letter  and  q>irlt 
thereof.  If  any  of  the  defendants,  in  breach 
of  their  trust  as  officers  of  the  hank,  have 
misai^ropriated  money  belwglng  to  the  Ore- 
gon Trust  &  Savings  Banl^;  th^y  are  bound. 


Digitized  by  Google 


40  130  PACIFIC  REPORTER  (Or. 


and  should  be  required  to  return  the  same 
or  make  It  good  to  the  Or^n  Trust  & 
SavlngB  Bank,  or  to  its  receiver,  no  matter 
how  large  or  how  small  the  amount,  or  by 
whom  the  stock  1b  owned.  To  illustrate:  If 
Walter  H.  Moore  la  owing  a  note  or  an  ac- 
count to  the  Oregon  Trust  &  Savings  Bank, 
or  has  taken,  either  alone  or  jointly,  funds 
or  negotiable  instruments,  and  has  appro- 
priated the  same  to  bis  own  use,  he  should 
be  held  responsible  therefor.  To  this  extent, 
If  there  be  any  such  liability,  the  receiver  is 
authorized  to  maintain  this  suit  and  marshal 
the  assets  of  ttie  Insolvent  bank. 

[8]  We  are  not  considering  now  the  ques- 
tion of  the  liability  of  the  directors  for  negli- 
gence as  between  the  bank  and  the  public  or 
third  parties.  We  do  not  hold  that  the  right 
to  bring  an  action  for  the  alleged  negligence 
conld  not  be  assigned,  but  that,  according 
to  the  contract  of  February  11,  1908,  giving 
a  fair  construction  to  the  terms  and  condi- 
tions thereof,  It  was  not  the  Intention  to  as- 
sign such  right  of  action  to  the  German 
American 'Bank.  A  claim  for  such  negligence 
is  not  an  asset  of  the  Insolvent  bank  within 
tile  contemplation  of  the  stipulation  of  Feb- 
ruary 11,  1908.  The  language  of  the  Su- 
preme Court  of  Rhode  Island  In  Hayes,  Re- 
ceiver, V.  Kenyon,  7  R.  I.  136,  where  it  was 
claimed  that  the  receiver  in  order  to  recover, 
should  satisfy  the  jury  that  some  blllholder, 
depositor,  or  other  creditors,  or  some  stock- 
holders, had  been  Injured  by  the  act  of  the 
defendant,  Is  ai^llcable  to  this  case.  We 
quote  therefrom  as  follows:  "If,  therefore, 
the  property  sought  in  this  action  is  the 
property  of  the  corporation,  of  which  the  de- 
fendant has  wrongfully  deprived  It,  we  see 
no  reason  for  Imposing  upon  the  receiver,  as 
a  condition  to  his  right  to  recover  it,  that 
he  should  prove  a  special  Injury  from  the 
wrong  to  some  creditor  or  stockholder  of  the 
bank.  In  bringing  his  action  the  plaintiff  is 
in  the  performance  of  a  statute  duty  neces- 
sary to  the  distribution  required  of  Mm  by 
law.  The  only  questions  are:  Was  this  the 
property  of  the  bank?  And  has  the  defend- 
ant In  breach  of  his  trust  as  an  officer  of  the 
bank  wrongfully  appropriated  It  to  his  own 
use?  And,  under  such  circumstances,  will 
an  action  for  money  had  and  received  lie  for 
it,  at  the  suit  of  the  receiver?  •  •  *  On 
the  trial  of  this  action,  it  was  of  no  conse- 
quence who,  or  whether  any  one  but  the 
bank,  would  be  injured  by  this  wrongful  ap- 
propriation of  its  property.  Indeed,  until 
the  property  Is  collected  and  ascertained, 
and  the  expenses  of  the  trust  paid,  it  could 
not  tte  known  who,  or  whether  any  one  but 
the  bank  would  suffer  from  this  wrong,  or 
to  what  extent"  In  a  suit  against  the  officers 
and  directors  of  a  corporation  by  the  re- 
ceiver thereof  to  recover  moneys  belonging 
to  It,  which  were  alleged  to  have  been  wrong- 
fully appropriated  and  distributed  among 
themselves,  in  McCarty's  Appeal,  110  Pa. 
3T9,  381, 4  ASL  925,  827,  answering  a  conten- 


tiou  similar  to  that  made  by  defendants,  the 
court  said:  "This  Is  truly  a  hovel  argument 
for  the  officers  and  directors  of  a  dissolved 
corporation,  who  are  clearly  shown  to  have 
fraudulently  misappropriated  and  distribut- 
ed among  themselves  over  '|18,000  of  its 
funds  to  advance  when  called  on  to  make 
restitution.  It  Is  a  sufficient  answer  to  all 
this  to  say  that  they  have  no  right  to  retain 
the  money." 

"Directors  of  a  corporation  are  fully  jus- 
tified In  committing  the  performance  of  the 
ministerial  work  and  the  details  of  the  cor- 
porate business  to  subordinate  agrats  and 
officers.  They  do  not  thus  become  insur- 
ers of  the  fidelity  of  such  agents  and  of- 
ficers, but,  if  they  act  In  good  faith  and 
with  reasonable  care  and  diligence  In  the 
appointment  and  supervision  of  such  agents, 
they  are  not  personally  liable  for  losses  hap- 
pening either  through  the  frauds,  negligence, 
or  crimes  of  such  agents  and  officers.  These 
agents,  while  selected  by  the  dlrectore,  are 
not  the  agents  of  the  directors,  but  agents 
of  the  corporation.  It  must  be  borne  In  mind 
in  judging  the  liability  of  directors  that  they 
are  not  expected  to  devote  their  entire  time 
to  the  management  of  the  corporation,  and 
that  their  custom  is  to  commit  the  active 
management  and  responsibility  of  the  cor- 
porate affairs  to  executive  officers  and  sub- 
ordinate agents  to  whom  salaries  are  paid, 
and  their  entire  time  is  required  in  the  dis- 
charge of  the  duties;  that  the  office  of  the 
directors  being,  In  their  character  of  part 
proprietors  and  mandataries,  to  superintend, 
direct,  and  control ;  and  that  the  ground  of 
their  liability  under  the  head  of  negligence 
and  nonfeasance  consists  in  their  &tlure  to 
exercise  doe  diligence  in  the  work  of  super- 
vision and  control,  and  the  question  being 
judged  according  to  the  circumstances  of 
each  particular  case."  2  Thomp.  on  Corpora- 
tions (2  Ed.)  $  1280.  In  section  1295  the 
same  author  says:  "A  director,  even  under 
the  doctrine  that  he  is  an  agent.  Is  liable 
to  his  principal  for  breaches  of  duties  he  has 
assumed.  This  Is  denominated  a  liability  for 
nonfeasance.  So  a  liability  exists  for  tres- 
passes, frauds,  or  other  wrongs  which  he 
may  commit  against  third  persons  while  dis- 
charging the  duties  of  such  agency.  This 
is  usually  denominated  a  liability  for  mis- 
feasance. In  the  latter  class  where  thft 
wrong  was  done  or  committed  in  the  course 
of  the  agency,  or  where  it  was  directly  au- 
thorized by  the  principal,  both  principal  and 
agent  are  liable  either  jointly  or  severally; 
Directors  stand  toward  strangers  In  the  same 
relation  in  which  any  other  agents  stand  to- 
ward third  persons.  For  a  breach  of  duly 
to  such  principal,  redress  can  only  be  had 
by  that  principal,  the  corporation,  or  by  the 
shareholders  where  the  corporation  refuses 
to  sue.  If  the  fraud  la  Imputable  to  the  cor- 
poration, the  person  injured  may  have  re- 
dress against  the  corporation  and  the  di- 
rectors for  the  reparation  of  such  Injury. 
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nie  agent  Is  personally  liable  to  third  per- 
sons, for  bis  own  misfeasance  and  positive 
wrongs,  but  he  is  not  in  general  liable  to 
tbtrd  persons  for  his  own  nonfeasances  or 
omissions  of  dnty,  In  the  coarse  of  his  em- 
ploymrat  His  liability  In  th^  latter  cases 
Is  solely  to  lils  principal,  there  being  no  priv- 
ity between  him  and  sndi  third  persons; 
and  the  privity  extsts  only  between  blm  and 
Ids  prlndpol.** 

*131rector8  who  bad  no  knowle^  and  took 
no  part  In  the  transaction  were  held  not  lia- 
ble tor  OHmeys  embessled  and  misappropriat- 
ed by  the  preddent  of  tbe  corporation,  who 
agreed  to  pay  a  milling  company  an  ezces- 
Bive  price  for  treating  ore  of  tlw  corporation 
In  eiHislderation  of  jiayment  to  blm  of  part 
of  the  proflts."  2  Thomp.  oa  Corporations, 
(2  Bd.)  I  1280.  In  Deaderi<&  t.  Bank,  100 
Tenn.  457,  at  page  463,  46  S.  W.  780.  at  page 
788,  it  to  said :  ^That  directors  are  liable 
in  an  action  at  law  to  their  principal,  the 
cwporatlon,  for  losses  resulting  to  it  from 
thdr  malfeasance,  ndsfeasance,  or  their  fail- 
ure or  neglect  to  discharge  the  datieq  im- 
posed by  their  office,  and  In  equity  to  the 
stoclEboIders  for  these  losses,  the  corporation 
declining  to  bring  suit,  Is  clear  npon  the  an- 
thoritles.  Though  the  corporation  Is  the 
legal  entity,  yet  the  stockholders  are  inter- 
ested in  the  operationR  of  the  corporation 
while  in  a  state  of  activity,  and,  upon  its 
dissolution,  in  the  distribution  of  its  prop- 
erty, after  all  debts  are  paid;  and  so  Its 
officers  or  agents  stand  In  a  fiduciary  rela- 
tion to  both,  Bnt  It  la  otherwise  as  to  cred- 
Itora  The  directors  of  a  going  corporation, 
whether  able  to  pay  its  debts  or  not,  owe 
no  allegiance  to  them.  It  is  true  that  the 
creditors  may  eitend  credit  upon  the  faith 
that  the  company  has  assets  to  pay  its  debts, 
and  that  these  assets  are  prudently  managed, 
yet  they  are  strangers  to  the  directors.  They 
maintoln  no  fiduciary  relation  with  them. 
There  Is  a  lack  of  privity  between  the  two. 
As  was  said  by  the  Supreme  Court  of  the 
United  States  in  Briggs  v.  Spauldlng,  l41 
U.  S.  132  [11  Sup.  Ct  924,  35  U  Ed.  662], 
the  relation  between  the  creditors  and  the 
corporation  Is  that  of  contract  and  not  of 
trust,'  but  there  is  nothing  of  either  contract 
or  trust  in  all  ordinary  cases  to  create  any 
relation  between  the  creditor  end  the  direc- 
tors. A  creditor  of  a. going  corporation  be- 
ing thus  a  mere  stranger,  we  Uiink  it  clear 
ttiat  he  can  nO  more,  after  the  suspension 
of  the  corporation  by  Insolvency,  ^ther  in 
law  or  equity,  set  In  motion  litigation  to  hold 
Its  directors  liable  for  losses  attributable 
merely  to  Inattention  than  could  the  creditor 
of  any  other  insolvent  debtor  maintain  a  suit 
against  his  agent  under  similar  circumstanc- 
es. In  snch  a  case  as  the  one  we  are  dealing 
with — that  is,  loss  to  the  corporation  result- 
ing from  mere  negUg^ce  on  the  part  of  its 
directors — a  creditor  seeking  to  bold  the  di- 
rectors liable  for  this  loss,  even  In  a  suit 


like  this,  must  rest  his  claim  upon  aome  pro- 
vision of  poEdtive  law." 

Defendant  Albert  T.  Smith  purcdiased  stock 
in  the  bank  from  L.  O.  Ralston,  giving  his 
note  for  $5,000.  Mr.  Smith  testified  that  on 
September  1,  1905^  he  sold  his  stock  to  Mr^ 
Balston,  who  surrendered  bis  note,  which  he 
destroyed,  and  considered  the  incident  closed. 
On  September  12,  1905,  Mr.  Ralston  consum- 
mated a  deal  with  W.  H.  Moore  and  W.  C. 
Morris,  whereby  he  surrendered  to  them  all 
the  stock  certificates  he  had  purchased.  The 
notes  he  had  g^vea  for  a  large  portion  of 
these  certificates  were  delivered  over  to  him, 
and  he  severed  his  connection  with  the  bank. 
A  new  board  of  directors  was  elected,  with 
the  exception  of  W.  H.  Moore  and  W.  O. 
Morris.  There  are  two  [>eriodB  in  the~  ad- 
ministration of  the  Oregon  Trust  &  Savings 
Bank — one  from  the  date  of  the  organiza- 
tion to  September  12,  1905,  and  the  other 
from  the  last-named  date  to  the  time  of  the 
appointment  of  tbe  receiver.  The  losses 
claimed  in  this  suit  to  have  been  sustained 
during  the  first  period  are  upon  the  notes 
given  for  stock  subscription  and  upon  loans 
and  cash  advanced  to  the  Order  of  Wash- 
ington and  to  one  Lafe  FaKe,  two  patrons 
of  the  bank.  During  the. second  regime  plain-: 
tiff  seeks  to  recover  against  the  directors  for 
negligence  of  the  board  in  failing  to  super- 
vise the  acts  of  their  executive  officers,  and 
for  tbe  misappropriation  and  misuse  of  the 
funds  of  tbe  bank.  Mr.  Ralston  was  called 
by  plaintiff  to  testify  In  regard  to  the  trans- 
actions with  the  two  patrons  above  named. 
According  to  his  acconnt,  early  In  1906,  he 
learned  that  tbe  Order  of  Washington  had 
borrowed  money  from  the  bank,  and  he  told 
the  paying  teller  not  to  let  any  more  money 
go  out  of  tbe  bank  unless  It  was  O.  K.*d  by 
him.  He  steted  that  he  was  never  consulted 
in  regard  to  but  one  loan  of  93,000,  for  whldi 
notes  were  offered  as  collateral  security  of 
which  he  did  not  approve,  and  that  be  re- 
fused the  loan;  that  W.  Cooper  Morris  said 
tliat  he  was  an  oificer  of  the  prder  of  Wash- 
ington, and  that  he  wonld  see  ttiat  whatever 
little  overdraft  they  had  wonld  be  made  good, 
and  that  there  would  be  a  large  fund  of  the 
order  coming  in  shortly;  that  he  (Ralston) 
knew  that  the  order  was  doing  business  in 
a  small  way  at  the  bank,  and  was  making 
monthly  payments;  that,  when  a  small 
amount  of  money  was  wanted,  he  Investigat- 
ed die  matter,  and  would  not  make  the  loan 
to  tbe  order,  but  that  small  sums  were 
loaned  to  Individuals;  that  he  afterwards 
discovered  from  the  records  that  a  large  over- 
draft of  the  order  was  being  carried  as  cash  ; 
that  after  that  he  never  knew  of  any  amount 
of  credit  being  given  to  the  order,  althougb 
he  often  examined  the  ledger  and  notes  for 
that  purpose.  Ralston  further  stated  that 
Pence  had  been  dealing  with  the  bank  pasB> 
ing  a  great  deal  of  money  througJt  it,  and 
that,  when  Pence  wanted  to  borrow  some 
money,  he  (Ralston)  and  Morris  went  out 
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and  looked  over  Pence's  plant;  that  the 
proposition  looked  good,  but  that  the?  decid- 
ed It  was  too  mach  for  their  bank  to  carry, 
or  to  advance  money  for,  and  that  they  de- 
cided not  to  loan  Pence  any  more  money 
without  ample  secnrlty ;  •  that  Pence  paid 
the  notes  be  owed,  and  afterwards  asked  for 
a  loan  of  $S,000,  proposing  to  give  a  certain 
note  of  $10,000  as  security,  which  proposition 
was  satisfactory ;  that  this  security  was  not 
given;  that  when  he  returned  from  eastern 
Ch^gon,  he  discovered  that  Pence  had  an 
overdraft  In  the  bank,  and  that,  when  be  in- 
qoired  of  Mr.  Morris  concerning  the  matter, 
Morris  asked  if  Pence  did  not  make  arrange- 
ments with  him  to  take  the  money;  that  he 
(Ralston)  mentioned  the  promised  security; 
that  he  then  discovered  that  there  was  an- 
other such  overdraft  on  the  books,  and  or- 
dered the  tellers  not  to  let  another  dollar  go 
out  of  the  bank  unless  O.  K.'d  by  him ;  that 
iPence  gave  a  note  and  commenced  doing 
business  at  another  bank,  but  that  small 
sums  ,  were  loaned  to  him  until  his  arrange- 
ments were  made. 

The  circuit  court  found  that  the  defend- 
ants L.  O.  Ralston  and  Albert  T.  Smith,  who 
were  directors  of  the  bank  from  the  time 
•of  its  organization  until  September  12,  1906, 
were  not  acting  as  su<^  officers  during  the 
time  that  the  losses  complained  of  were  sus- 
tained, except  those  resulting  from  loans 
blade  to  the  Order  of  Washington,  and  to 
Hafe  Pence ;  that  It  did  not  appear  that  any 
who  were  creditors  of  the  bank  at  the  time 
the  receiver  was  appointed  were  creditors  of 
the  same  at  the  time  defendants  Ralston, 
Smith,  and  Copeland  were  directors;  that 
the  defendants  L.  O.  Ralston,  A.  T.  Smith, 
and  W.  H.  Copeland,  as  officers  and  direc- 
tors of  the  Or^on  Trust  &  Savings  Bank, 
performed  all  their  duties  In  a  careful  and 
prudent  manner  during  the  time  they  served; 
that  they  employed,  ahd  sought  to  employ, 
only  employes  who  were  reputed  to  be  care- 
ful, prudent,  and  efficient  In  the  various  de- 
partments In  which  they  worked;  that  at  all 
times  they  exercised  reasonable  control  and 
supervision  of  all  officers  and  agents  of  the 
bank  in  all  matters  pertaining  to  the  business 
of  the  corporation  during  the  period  that 
they  were  directors,  and  that  during  such 
time  they  honestly  believed  that  the  books 
and  accounts  of  tbe  bank  were  being  care- 
fully and  accurately  kept;  that  correct  re- 
ports of  loans  and  discounts  were  being  made 
to  Ralston,  Smith,  and  Copeland;  and  that 
the  bank  was  being  conducted  in  a  careful 
and  prudent  inanner.  The  circuit  court  also 
foupd  that  they  exercised  such  diligence  and 
supervision  In  the  care  of  the  banking  and 
the  affairs  of  the  coiporatlon  as  the  nature 
of  the  business  of  banking  required;  that 
none  of  the  acts,  or  omissions  to  act,  com- 
plained of  In  plaintiflfs  complaint,  wherein 
It  la  alleged  that  the  corporation  and  Its 
creditors  and  stockholders  sustained  a  loss 
by  reason  of  the  acts*  or  omissions  of  defend- 


ants  Ralston,  Smith,  and  Copeland,  are  sus- 
tained by  the  evidence;  and  that  the  said 
def^dants  should  not  be  held  liable  for  any 
losses  sustained  by  the  bank.  We  think  this 
finding  is  fully  Justified  by  the  evidence. 
While  the  exchange  of  the  8to<^  for  the  notes 
given  therefor  and  held  by  the  bank  may 
have  been  irregular,  it  Is  not  shown  that  any 
loss  to  tbe  bank  occurred  on  tbis  account 

The  defendant  W.  Cooper  Morris  did  not 
appeal.  He  was  one  of  the  active  figures  In 
every  business  transaction  of  the  bank.  Inti- 
mate and  Illegitimate^'  Wlien  the  bank  open- 
ed, he  put  his  own  notes  therein  to  cover  his 
subscription  to  the  capital  atoc^,  and  after- 
wards took  them  out  He  participated  In  all 
the  manipulations  and  Juggling  of  tlie  capital 
stock  and  the  stock  notes.  He  had  knowl- 
edge of  the  various  transactions  of  tbe  bank, 
of  every  bad  loan  made,  and  did  the  manipu- 
lating by  which  the  treasury  was  looted. 
Some  of  these  transactions  were  characteris- 
ed by  the  most  Inexcusable  and  flagrant  bad 
faith,  while  others  were  made  to  appear  In 
tbe  most  favorable  light  possible  by  his  mis- 
statements and  colorings.  These  matters  fur- 
nish the  basis  of  damages  sought  to  be  re- 
covered In  this  suit  Defendant  Walter  H. 
Moore  drew  a  salary  of  $250  a  month  during 
the  time  that  he  was  president  of  the  bank. 
He  took  part  in  the  manipulation  of  the  capi- 
tal stock  and  stock  notes.  He  co-operated 
with  Hr.  Morris  in  the  transaction  of  De- 
cember 15,  1906,  which  resulted  in  the  with- 
drawal of  the  notes  of  W.  H.  Moore,  Morris, 
and  Moore  Bros,  from  the  assets  of  the  bank, 
aggregating  some  $100,000.  W.  H.  Moore 
caused  the  board  of  trade  company  to  be  or- 
ganized, and  this  company,  under  his  direc- 
tion, drew  out  over  $80,000  from  the  bank 
in  the  form  of  overdrafts  without  giving  any 
notes,  security,  or  other  evidence  therefor^ 
except  the  entries  made  In  the  bank  books 
showing  the  cash  withdrawn.  Moore  was 
about  the  bank  every  day,  and  evidently 
knew  nearly  all  that  was  going  on.  While 
we  do  not  Impute  to  him  any  criminal  In- 
tent, his  conduct  with  reference  to  the  af- 
fairs of  the  bank  Is  in  many  respects  wholly 
inexcusable.  The  question  as  to  this  defend- 
ant Is,  For  what  amount  Is  he  liable? 

We  find  from  tbe  evidence  that  on  Decem- 
ber 15,  1906,  W.  H.  Moore,  president  of  the 
bank,  and  W.  O.  Morris,  cashier,  wrongfully 
withdrew  from  the  assets  of  the  bank  the 
following  notes: 

Note  of  W.  H.  Moore,  Moore  Btqb, 

and  W.  C.  Morris,  dated  Septem- 
ber 16.  1906  $  88,100  00 

Note  of  W.  H.  Moore,  (Interest 

from  Apr,  1905J   6,000  00 

Note  o£  W.  n.  Moore  and  Moore 

Bros.  (Int  from  Dec.  16,  'OfO . . .  10.000  00 
Two  notes  of  W.  C.  Aforrls.  (Int 

from  Dec.  16,  1906)   26,000  00 

Note  of  W.  C.  Morris,  (Int  from 

Dec.  15.  1906)   900  00 

Note  of  W.  C.  Morris,  Trustee, 

ant  from  Sept  15,  1006)   20.000  00 

9100.000  00 
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Some  paymmts  were  made  on  tbe  $25,000 
not^  tbe  amoDnt  of  which  Ib  not  sliowii,  and 
for  whidi  we  make  some  allowance  on  In- 
terest In  Ueu  of  these  notes,  certain  tele- 
phone  stock  which  was  th^  the  property  of 
the  bank  ^ab  carried  Into  the  general  bond 
and  warrant  account  In  order  to  balance  the 
books.  As  expressed  by  W.  H.  Moor^  the 
notes  were  written  off  the  books,  and  the 
BtodE  was  written  np  In  place  thereof.  He 
states  that  he  consented  to  this  arrangement 
with  the  understanding  that  the  notes  were 
not  to  be  marked  "Paid,"  and  that  they  were 
to  be  left  In  the  bank ;  that  Morris  put  them 
in  a  small  pouch,  and  that  he  has  not  seen 
them  since;  that  they  have  not  been  paid. 
Tbla  was  done  without  authority  from  the 
other  directors,  without  consulting  than,  and 
wltliout  their  knowledge. 

[4]  W.  H.  Moore  and  W.  C.  Morris  acted 
jointly  in  tbe  fraudulent  withdrawal  and 
misappropriation  of  the  notes  for  their  mu- 
tual benefit,  and  Moore  is  Jointly  liable  with 
Morris  for  the  whole  of  such  notes  (McCar- 
ty's  Appeal,  supra,  110  Pa.  381.  4  Atl.  925), 
with  Interest  thereon  at  the  legal  rate  from 
the  above  dates  which  are  as  accurate  as 
can  be  given  without  the  notes.  W.  H.  Moore 
is  also  liable  for  loss  on  the  Board  of  Trade 
Building  Company  to  the  amount  of  $40,735.- 
74,  with  Interest  from  August  21,  1007.  This 
company  was  organized  in  October,  1906,  at 
the  instigation  of  W.  H.  Mooie.  Mr.  R  B. 
Hickson,  secretary  of  the  Moore  Investment 
Company,  which  was  composed  of  Walter 
H.  Moore  and  Henry  A.  Moore,  by  direction 
of  W.  H.  Moore,  subscribed  for  all  the  stock 
except  two  shares  which  were  subscribed  for 
by  two  other  persons,  who,  with  Mr.  Hick- 
son,  constituted  the  officers  of  this  corpora- 
tion. Hickson  held  this  stock  for  W.  H. 
Moore.  Mr.  Hickson  had  no  Interest  in  this 
company,  and  acted  as  directed  by  W.  H. 
Moore.  The  latter  had  obtained  a  contract 
for  the  purchase  of  a  lot,  and  the  company 
commenced  tbe  constmctioD  of  a  building. 
Shortly  after  its  organization,  the  doifipany 
drew  cbe<^  on  the  Oregon  Trust  ft  Savings 
Bank  for  over  $SO,000.  with  no  funds  In  the 
bank  for  that  pnrpoee.  None  of  tbe  incor- 
pwators  of  tbe  Board  of  Tirade  Building 
Company  bad  any  real  Interest  therein, 
Vfhen  tbe  reoelTer  waa  anminted,  tiie  In- 
debtedneos  due  tbe  bank  from  tbat  company 
was  $80,736.74.  The  property  of  the  cchd- 
pany  waa  ftanafarred  to  tbe  receiver,  who 
realized  $40,000  Uierefor.  Tbia  transaction 
luTOlvea  a  iiuestlon  which  nma  through  these 
two  cases,  viz.,  the  amounts  realised  by  the 
receirer  upon  the  securities  of  tbe  Or^on 
Tnist  A  Savings  Bank. 

[I]  Tbe  receiver,  as  an  officer  of  tbe  court, 
shonld  within  a  reasonable  ttme  adjust  and 
ae^  the  afflLlrs  committed  to  his  ehai^ 
He  is  compiled  to  obtain  tbe  latest  sum 
possible  tar  tbe  iHFoperty  and  assets.  The 
disposing  of  the  property  and  seeurltlea  un- 


der the  direction  of  the  court  is  In  tbe  nature 
of  ft  forced  sale,  as  open  execution  in  a  fore- 
closure proceeding.  It  is  extremely  difficult 
for  a  receiver  to  speculate  upon  the  market 
or  wait  for  a  favorable  tide  tbertin. 

[(]  Ordinarily,  if  the  amount  obtained  for 
the  securities  Is  the  highest  sum  possible  at 
the  time  they  are  disposed  of,  and  is  insuffi- 
cient to  satisfy  the  demand  for  which  the 
securities  are  given,  the  balance  of  the  claim 
Is  not  canceled.  Plaintiff  seeks  to  recover 
for  the  loss  of  $50,000  in.  cash  by  reason  of 
the  manipulation  of  the  hooks  by  Mr.  Morris. 
This  appears  to  have  been  a  bookkeeping 
transaction  for  the  purpose  of  fictitiously 
Increasing  the  cash  account  It  Is  not  shown 
tbat  the  money  waa  taken  from  the  bank.  In 
other  words,  inlor  to  that  time  the  cash 
account  was  Increased  $25,000  by  mere  fig- 
ures on  August  23,  1906,  and  again  on  Au- 
gust 27,  1906,  by  a  like  amount  the  same 
being  credited  to  the  account  of  loans  and 
discounts  without  one  cent  being  paid  in  cash. 
This  was  "writtCT  off,"  and  the  amount  re- 
duced $50,000  on  I>ecember  15,  1906,  without 
decreasing,  the  amount  of  cash  in  the  bank. 
This  appears  to  have  been  done  for  general 
purposes.  While  it  may  have  affected  the 
other  losses  claimed  in  thla  suit  as  well  as 
being  irr^ular  and  unfair  to  the  public,  we 
do  not  find  any  real  loss  in  the  transaction. 

It  is  not  shown  that  the  interested  defend- 
ants were  in  any  wise  concerned  in,  or  re- 
sponsible for,  the  shortages  claimed  by  plain- 
tiff, resulting  through  unexplained  deficien- 
cies ill  the  following  t^phone  stocks :  Port- 
land Home  Telephone  stock,  par  value,  $12,- 
900,  Tacoma  Home  Telephone  stodt,  par 
valne,  $85,175,  Omaha  Telephone  stocky  par 
value,  $27,550,  as  shown  on  the  l>ookB  of  tbe 
corporation.  It  appears  tbat  the  cashier, 
Morris,  had  charge  of  the  bank  books,  and 
tbat  his  system  of  bookkeeping  was  any- 
thing bnt  plain  and  correct  The  Claim  of 
shortage  in  these  stocks  is  based  upon  a 
fault?  system  of  bookkeeping.  The  books  of 
acconnt  are  not  a  safe  guide  in  this  matter. 
It  Is  a  mere  matter  of  conjecture  as  to  wheth- 
er or  not  there  was  a  real  shortage,  or  whether 
or  not  any  shares  were  Improperly  diaposeA 
of.  This  is  insufficient  upon  which  to  base  any 
decree.  The  valne  of  the  Tacoma  and  Omaba 
stock,  as  indicated  by  the  record,  la  very  small, 
depending  upon  the  result  of  tworectiversblp 
salts.  Tbe  recover  states  that  he  does  not 
consider  them  of  any  value.  Plaintiff^s  brief 
states  that  nothing  was  paid  tct  these  ttie- 
ptaone  stocbi,  and  that  they  are  probably 
worthless. 

[7]  On  Be^tembet  20,  190T,  defendant  W. 
H.  Moore  and  wife  conveyed  to  tbe  receiver 
a  tract  In  tbe  dty  of  Pottland,  being  180 
feet  ftontage  on  Montgomery  street  and  100 
feet  on  Water  street,  and  ^40B'acrea  of  land 
situated  in  eastern  Oregon  and  In  the  state 
of  Washington,  In  order  to  secure  the  amount 
be  owed  tbe  Oregcm  Trust  ft  Savings  Bank 
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and  to  assist  in  paying  the  claims  against 
the  bank.  On  February  11,  X908,  Moore  and 
■wife  quitclaimed  the  above  real  estate  sub- 
ject to  a  mortgage  indebtedness  against  tbe 
same,  thereby  releasing  the  property  from  all 
the  conditions,  stipulations,  and  reservations 
In  the  first  deed  given  therefor.  W.  H. 
Moore  asserts  that  it  was  understood  that 
tills  property  should  be  taken  by  the  receiver 
at  the  valuation  of  $116,900,  subject  to  mort- 
gages for  about  $46,000.  The  receiver  listed 
the  same  at  the  above  figure  of  $115,000. 
Some  teatimonr  was  introduced  describing 
this  real  estate,  and  as  to  its  value.  It 
appears  therefrom  that  the  amount  agreed 
upon  between  the  recelT^  and  Mr.  Moore  is 
m>t  tar  from  a  talr  value  of  the  property, 
aa  near  as  can  be  ascertained.  This  amount 
should  be  credited  by  plalntiflC  cm  the  sum 
due  ^m  W.  H.  Moore  as  of  February  11, 
1908.  It  la  contended  upon  the  part  of 
plalntifl  that  this  should  not  be  done  until 
the  property  Is  disposed  of  by  the  recover 
and  the  amount  of  the  proceeds  over  and 
above  the  incumbrances  determined,  and  that 
the  same  should  be  settled  In  the  receiver- 
ship oiae.  TUa,  howevw,  we  do  not  deem 
to  be  equitable  in  the  premises.  We  do  not 
think  that  a  large  Judgment  should  be  ren- 
dered against  defendant  W.  H.  Moore  with- 
out deducting  the  amount  of  tbe  luroperty  so 
transferred. 

Considering  t^e  case  as  to  Blmer  E.  I^le 
and  Leo  Frlede,  it  appears  ttiat  in  Septem- 
ber, 1906,  upon  tile  rodgnatlon  of  L  O.  Rals- 
ton and  A.  T.  Smith,  the  above-mentioned 
defendants  were  named  as  directors.  Lytle, 
be^nning  In  the  month  ot  June,  1906,  met 
with  W.  H.  Moore,  W.  Cooper  Morris,  and 
Leo  Frlede,  as  directors  of  the  bank,  every 
morning  when  not  absent  from  tlie  dty,  for 
the  purpose  of  pasring  on  loans  requested 
by  customers  of  tbe  bank.  Lytle  did  not 
bold  any  shares  of  stock  In  the  bank  until 
October  16,  1906,  vhea  he  purchased  2&0 
shares,  paj^ng  $30,000  in  cash  therefor.  In 
pursuance  of  an  agreemmt  between  Morris, 
Moore,  liytle,  and  Frlede  certain  loans  were 
referred  to  them,  and  they  were  led  to  be- 
lieve that  all  the  loans  made  by  the  bank 
vexe  so  referred  for  Uidr  approval.  From 
time  to  time  they  examined  the  notes  in  the 
pouches  in  order  to  ascertain  what  loans  bad 
been  made.  None  of  the  loans  complained  of 
aiveared  among  the  notes  or  bills  receivable 
of  the  bank.  As  far  as  it  was  possible  for 
them  to  do  so,  they  directed  the  affairs  of 
the  bank  with  more  than  ordinary  diligence. 
They  required  that  weekly  statements  of  the 
condition  of  the  bank  be  furnished  them, 
and  they  carefully  examined  such  reports. 
These  statements  were  prepared  by  the  cash- 
ier, or  under  his  direction,  and  they  had  no 
reason  to  think  that  the  same  were  not  true 
as  the  aggregate  amount  of  assets  and  lia- 
bilities shown  by  such  statements  conformed 
to  the  aggregate,  amount  of  assets  and  11a- 
billtteB  as  shown  by  the  bank  books.  Lytle 


and  Frlede  acted  In  good  faith  at  all  times, 
and  fully  believed  that  they  knew  of  all  the 
loans  that  were  made,  and  of  the  condition 
of  the  bank.  The  reports  showed  the  bank 
to  be  In  a  iwosparous  condition,  and  to  be 
not  only  solvent,  but  gaining  rapidly  in  de- 
posits and  assets.  Especially  in  view  of  the 
contract  between  the  receiver  and  tlie  Ger- 
man American  Banl^  we  think  that  these  de- 
fendants should  not  be  held  liable  for  negli- 
gence. 

It  appears  that  In  -1906  Henry  A.  Moore 
was  requested  by  his  brotber,  W.  H.  Moore, 
to  act  as  a  director.  The  former  expected  that 
ills  brotber  would  transfer  a  share  of  stock 
to  him  In  orda  that  lie  might  qiuiUfy.  This 
was  not  done,  and  Henry  A,  Moore  never 
became  a  stockholder,  and  was  never  formal- 
ly elected.  He  did  not  qualify,  and  never 
acted  as  such  director,  except  to  meet  In- 
formally with  the  ofBcers  while  he  had  a 
real  estate  office  In  the  bank  building.  His 
name,  however,  was  printed  on  the  bank 
stationery  as  a  director,  and  also  on  the 
advertising  cards  upon  which  the  assets  of 
the  bank  were  represented  to  be  $2,000,000. 
and  the  bank  shown  to  be  in  a  flourishing 
condition.  Henry  A.  Moore  evidently  un- 
derstood that  he  was  one  of  tbe  directors, 
for  In  a  certain  criminal  case,  which  was 
tried  after  the  commencement  of  this  suit, 
wherein  W.  Cooper  Morris  was  defendant,  he 
admitted  that  he  had  been  a  director  of  the 
corporation  at  one  time.  He  had  no  pecu- 
niary Interest  in  the  bank  nor  in  the  trans- 
actions involved  in  this  suit.  lie  was  not 
guilty  of  any  fraudulent  act  pertaining  In 
any  way  to  the  business  of  the  bank.  It 
does  not  appear  that  any  of  the  directors, 
other  than  Morris,  knew  that  tbe  statements 
on  the  advertising  cards  were  false. 

[I]  If  it  be  assnmed  that  the  cards  and 
stationery  were  printed  and  circulated  with 
Henry  A.  Moore's  consent,  "It  Is,"  as  said  in 
Wakeman  v.  Dalley,  51  N.  Y.  27,  31,  10  Am. 
Bep.  051,  553,  "an  elementary  principle  that, 
in  an  action  to  recover  damages  for  fraud- 
ulent representations,  the  plaintiff  must 
show  that  he  was  deceived  by,  and  relied 
upon,  the  alleged  representations."  It  was 
held  in  that  case  that  tlie  director  of  a  com- 
pany is  not  liable  for  representations,  false 
in  fact,  but  not  known  by  bl'm  to  be  so, 
made  in  imblished  drculars  of  the  company 
on  which  his  name  appears  only  as  one  of 
the  list  of  directors.  From  the  whole  of  the 
evidence  In  the  case  at  bar  it  does  not  ap- 
pear that  Henry  A.  Moore  bad  anything  to 
do  with  the  bank,  or  that  be  had  any  In- 
fluence in  the  conduct  of  its  affairs,  or  that 
he  misled  any  party  interested  in  this  case 
to  his  injury  by  permitting  any  false  repre- 
sentations to  be  made.  He  was  not  guil^  ot 
any  fraud  in  tlie  mattw.  We  think  mat  the 
decree  of  the  circuit  court  should  be  changed 
as  to  Henry  A.  Moore,  and  that  be  ^uld 
not  be  held  liable  In  this  suit. 
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From  the  evidence  it  appears  that  no  fraud- 
ulent conduct  sbould  be  Imputed  to  defend- 
ants Lytle,  Friede/ SmHh,  and  Oopeland  dur- 
ing their  administration  as  directors.  No 
financial  advantage  In  any  sum  was  ever 
realized  or  attempted  to  be  realized  by  them, 
and  tbei'e  was  uo  embezzlement  or  misappro- 
priation of  the  funds  of  the  bank  by  any  one 
of  them.  None  of  these  defendants  made 
any  personal  profit  from  the  transactions  of 
the  bank.  Viewed  in  the  light  of  subsequent 
events,  the  supervision  of  the  affairs  of  tbe 
bank  was  faulty.  Tbe  funds  were  Invested  in 
telephone  bonds  of  speculative  value  to  large 
amounts.  When  Inquiry  was  made  of  Cash- 
ier Morris  as  to  such  investments,  he  stated 
that  the  bonds  were  simply  held  under  a 
contract,  and  that  they  bad  not  been  pur- 
chased. Possibly  these  bonds  would  have 
proved  a  fair  Investment  had  It  not  been  for 
tbe  partial  stagnation  of  business  caused  by 
the  panic  of  1007.  From  the  disposition  of 
many  of  these  bonds  after  the  bank  closed, 
It  was  no  doubt  then  expected  tbat  a  fair 
amount  would  be  realized  therefor.  When  an 
investigation  was  made  by  some  of  these  di- 
rectors as  to  loans,  and  further  loans  to  cer- 
tain parties  were  ordered  to  be  refused,  the 
casbier,  in  direct  violation  of  his  directions, 
secretly  made  the  loans,  or  pretended  loans. 
In  many  other  Instances,  either  for  personal 
gain  or  otherwise,  the  -cashier  misled  and 
misinformed  the  directors  as  to  the  true  state 
of  affairs.  When  an  expert  was  employed  to 
«cBmlne  the  acconnto  of  the  bank,  Mr.  Morris, 
for  reasons  apparently  sufficient,  discharg- 
ed blm  after  he  had  worked  for  a  time,  but 
before  any  r^rt  was  made,  and  before  any 
information  was  gained  by  the  directors. 
The  directors  comprised  all  the  stockholders 
of  tbe  Institution. 

[t]  There  is  a  strong  presumption  that  they 
exercised  their  best  judgment  in  conducting 
the  affairs  of  tbe  bank.  This  would  be  to 
their  Interests.  A  short  time  before  the  re- 
ceiver was  appointed,  defendant  Lytle  pur- 
chased 250  shares  of  stock  in  the  Oregon 
Trust  8c  Savings  Bank,  paying  $35,000  there- 
for. This  was  certainly  an  indication  -  of 
good  faith  on  his  part  It  behooved'  blm  to 
do  his  very  best  in  the  Interest  of  the  bank 
In  ordet  to  lessen  his  chances  of  losing  the 
money  he  liad  pat  In.  While  It  does  not  ap- 
pear that' he  was  an  expert  banker,  yet  he 
met  at  the  bank  nearly  ev^  day,  in  conjunc- 
tion with  Mr.  Friede,  to  look  Attet  the  busi- 
ness. The  two  men  exerted  themselves'  and 
exercised  their  best  judgment  and  skill  In 
the  Interests  of  the  bank,  altliough  their  ad- 
vice was  hot  always  followed,  and  acted  at 
all  times  in  good  faith.  Instead  of-  being 
shown  to  have  been  grossly  negligent  In  re^ 
l^rd  to  their  duties,  tbey  appear  to  have 
been  deceived  by  the  adroit  manipnlatlen'  and 
fraudulent  schemes  of  'Morris.  Undtt  all 
the  cifcnmstances  In  tbe  case,  tfa^  should 
not  he  held  liable  tor  negligence  imder  the 
conditions  of  the  .contract  above  jreterred  to. 


In  a  suit  in  which  the  German  American 
Bank  Is  principally  Interested.  The  payment 
of  claims  was  made  by  Willis  as  an  officer 
of  tbe  German  American  Bank  pursuant  to 
the  contract,  and  he,  by  taking  an  assign- 
ment of  such  claims,  would  stand  in  tbe 
place  of  that  bank,  and  not  in  tbe  position  of 
the  original  creditors. 

[10]  As  a  general  rule,  directors  are  charg- 
ed with  the  duty  of  reasonable  supervision 
over  the  affairs  of  the  bank.  It  Is  their  duty 
to  use  ordinary  diligence  In  ascertaining  the 
condition  of  its  business,  and  to  ex^clse  rea- 
sonable control  and  supervision  over  its  af- 
fairs. They  are  not  Insurers  or  guarantors 
of  the  fidelity  and  proper  conduct  of  the  ex- 
ecutive officers  of  the  bank  and  are  not  re- 
sponsible for  losses  resulting  from  their 
wrongful  acts  or  omissions,  provided  they 
have  exercised  ordinary  care  In  the  discharge 
of  their  own  duties  as  directors. 

[11]  Ordinary  care,  in  this  matter  as  in 
other  departments  of  the  law,  means  that  de- 
gree of  care  which  prudent  and  diligent  men 
would  ordinarily  exercise  under  sdmilar  cir- 
cumstances. The  degree  of  care  required 
further  depends  upon  the  subject  to  which  it 
is  to  be  applied,  and  each  case  must  be  de- 
termined in  view  of  all  the  circunistanceB  of 
that  particular  case.  If  nothing  has  come  to 
the  knowledge  to  awaken  suspicion  that  some- 
thing is  going  wrong,  ordinary  attention  to 
the  afTalrs  of  the  institution  is  sufficient  it, 
on  the  other  hand,  directors  know,  or  'by  the 
exercise  of  ordinary  care  should  have  known, 
any  facts  whldi  would  awaken  suspicion  and 
put  a  prudent  man  on  his  guard,  then  a  de- 
gree of  care  commensurate  with  the  evil  to 
be  avoided  Is  required,  and  a  want  of  tluit 
care  makes  them  responsible.  Directors  can- 
not. In  justice  to  those  who  deal  with  tbe 
bank,  shut  their  eyes  to  what  Is  goihg  oh 
around  them.  Directors  are  not  expected  to 
watch  the  routine  of  every  day's  business, 
but  they  ougbt  to  have  a  general  knowledge 
of  the  manner  In  which  the  bank's  businei^s 
Is  conducted,  and  upon  what  secui^lties  its 
larger  lines  of  credit  are  given,  and'  general- 
ly to  know  of  and  give  direction  to  the  lifa- 
portant  and  general  affairs  of  the '  bank. 
They  are  not  required  to  be  bookkeepers. 

[12]  It  Is  Incumbent  uptm  bank  directors 
in  the  exercise  of  ordinary  prudence  and  as 
a  part  of  their  general  superrlslim  to  cause 
an  exflimlnatlon  of  the  condition  and  resourc- 
es of  the  bank  to  be  made  wldi  reasonable 
frequency.  Bankin  v.  Cooper  (Oi  0.)  1^  FeA. 
1010,  1013.  See.  also,  CampbeU  -T.  Watson, 
62  N.  J.  EQ.  S96,  60  Aa  12a 

[11]  To  render  directors  of  other  officers 
of  a-  corporation  liable  to  tt  for  the  fraudu- 
lent or  wroi^ul  acts  of  other  offloers,  tbey 
must  have  participated  theretn,  or  else  they 
must  be  diargeaM«'  With  culpable  negllgraioe. 
Clark  6c  Marshall  on  Private  GorporaUons, 
vol.  3,  p.  2279,  f  791;  Brlggs  v.  Spanldlzic, 
141  U.  S.  182.  U  Stq[».  Ot  924,  89  U  M.  062. 

[14]  If  a  lUrector  performs  hl9  du^  as 
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Buch  In  the  same  manner  u  inch  duties  are 
ordinarily  performed  bj  all  other  directors 
of  all  other  banka  of  the  aame  dty,  It  can- 
not be  fairly  said  that  he  waa  ffollty  of  grosa 
Diligence.  Swentzel  v.  Penn.  Bank,  147  Pa. 
140.  2S  Atl.  409.  415.  IS  Xa  B.  A.  805,  30  Am. 
St  Rep.  718,  722;  Holies  on  Modem  Law  of 
Banking,  p.  280 ;  Spering>8  Appeal,  71  Pa.  11^ 
21,  10  Am.  Rep.  684. 

[It]  The  president,  caahier,  and  other  em- 
^oyte  of  the  bank,  although  selected  by  the 
directors,  are  not  the  agents  or  servants  of 
the  directors,  but  of  the  corporation.  Briggs 
T.  Spanlding,  snpra;  Wallace  t.  Lincoln 
Savings  Bank.  89  Tenn.  630, 15  S.  W.  448.  24 
Am.  St.  Sep.  625;  Morawetz  on  Private  Oor- 
poratlons,  i  652,  et  seq.  Our  constmctlon 
of  the  contract  in  evidence  to  which  we  hare 
referred  raiders  it  unnecessary  to  pass  upon 
all  the  qnestltus  dtacnssed  by  counsel  In  their 
brle&.  To  comment  upon  all  the  phases  of 
the  case  whi^  we  have  examined  and  con- 
sidered wouM  make  this  opinion  too  lengthy. 

The  decree  of  the  lower  court  will  there- 
fore be  modified  as  herein  indicated. 

(W  Or.  4«)  ■ 

.    DBVLIN  T.  MOOBE  et  aL 
(Supreme  Gourt  of  Oregon.    Feb.  25.  191S.) 

Banks  and  Bankinq  <i  54*)— Right  of  Ac- 
tion. 

Where  a  bank  loaned  a  sum  to  four  per- 
sons, including  some  of  its  officers,  for  financ- 
ing a  corporation  in  which  tbey  were  interest- 
ed, by  Issaing  oertificatea  of  deposit  in  consid- 
eration of  a  purported  purchase  of  bonds  which 
were  in  fact  merely  held  by  the  bank  as  sscurl- 
ty,  though  appearing  on  its  books  as  having 
been  purchased,  such  persons  were  bound  in 
equity  and  good  conscience  to  account  to  the 
bank  for  the  money  so  advanced. 
_[m.  Note.— For  other  cases,  see  Banks  and 
^nking^C^t  Dig.  H  82-08,  105-107;  Dec. 

Appeal  from  drcnlt  Goor^  Multnomah 
County;  W.  N.  Oatena,  Judge. 

Action  1^  Thomas  G.  Devlin,  receiver  of 
the  Oregon  Trust  ft  Savings  Bank,  against 
Walter  B.  Hoore  and  others.  From  a  decree 
diamlsalng  the  action  aa  to  Unee  of  the  de- 
f^idanta  and  for  plaintiff  aa  against  the  re- 
maining defendants,  all  of  defenduita  except 
one  appeaL  Uodified. 

This  Is  a  suit  by  lliomas  a  Devlin,  re- 
ceiver, against  the  defendants  W.  H.  Moore^ 
Henry  A.  Moore.  S.  W.  Stryker,  O.  Lb 
W.  Cooper  Morris,  B.  E.  I^e,  Leo  Frlede, 
and  J.  F.  Reddy.  The  lower  court  dismissed 
the  suit  aa  to  the  defendants  Lytle,  Friede, 
and  Reddy,  and  entered  a  decree  against  the 
other  defendants  for  $14,600,  from  which 
they  all  an>eal,  ^oept  W.  G.  Morris. 

This  case  was  consolidated  for  trial  in 
the  court  bdow  with  that  of  Devlin,  Bec^v- 
er,  V.  Moore  et  aL.  180  Pac.  86,  and  the  evi> 
doBce  was  taken  as  for  one  case.  Many  of 
the  l^al  propositions  presented  apply  equal- 
ly to  both  cases.  Therefore  what  we  Itave 
saJd  In  the  opinion  in  the  principal  case  need 


KISPOBTEB  <0r. 

not  be  repeated  here.  Jn  what  la  termed 
in  the  briefs  as  the  PacUtc  ft  Sastem  snit^ 
the  allegations  of  the  complaint  are  in  >ab> 
stance  as  follows:  Tliat  aome  tbne  between 
January  1,  1907,  and  May  27,  1007.  the  de- 
fendants conspired  to  use  Out  fnnds  of  tSia 
Or^n  Trust  ft  Savii^  Bank  to  acquire  Vb» 
pn^>erty  of  12ie  Medford  ft  Crater  Lake  Rail- 
road Company  for  their  own  nae  and  profit 
That  aa  to  the  defendants  B.  B.  I^Qe^  H.  A. 
Moore^  and  Leo  Frlede  It  la  averred  that  all 
the  transactiona  set  forth  were  mattera  ot 
conumm  knowledgsw  That  tlie  defttidants 
either  Joined  in  ttie  enugiiracy  or  were  cnlK7 
of  gross  nd^lgflDoe  or  inattentltm  to  their 
duties  aa  directors  of  the  banlu  That  the 
Crater  Lake  Railroad  Company  was  organ- 
ised prior  to  Jannaiy  Sl^  1907,  axuH  tSiat  it 
ezecnted  a  first  mortgage  on  all  its  proper* 
Uea  for  ¥45,000  to  one  a  A.  Dewing.  That' 
in  a  suit  in  Jackson  ooonly  defendant  Beddy 
was  appointed  neeHjer.  That  tbe  mortgagee 
waa  not  a  party  to  audi  suit. 

The  complaint  further  alleges  that  the  Bs- 
tacada  State  Bank  waa  an  organised  state 
bank,  with  a  capital  stock  of  120.000,  of 
which  defendant  Gea  I*  Bstes  was  president; 
and  defendant  Stryker  a  director,  and  that 
the  two  dominated  aoch  Institution)  that  de- 
fendant Reddy  waa  also  a  stockholder  in  the 
Oregon  Trust  ft  Savings  Bank  during  all  the 
time  ttiat  he  was  receiver  of  the  Crater  I^ke 
road;  that  pnrsoant  to  On  allied  conqilr- 
acy  the  parties  thereto  caused  the  defendant 
Reddy,  as  recover,  to  nuUco  application  for 
an  order  for  the  sale  of  the  properties  of  the 
Crater  Lake  Railroad;  that  anch  order  waa 
entered,  and,  the  properties  being  offered  for 
salc^  defendant  Eetea  bid  $82,600  for  th* 
same,  subject  to  a  first  mortage  of  $45,000; 
that  this  waa  reported  to  the  court,  the  bid 
accepted,  and  an  order  made  directing  the 
receiver  to  convey  the  properties  to  Eetes  vp- 
on  payment  of  such  sum;  Uiat  Bastes  bad 
no  money  or  means  with  which  to  purchase; 
that  in  payment  of  the  purdiase  price  the 
president  and  cashier  of  the  Oregon  Trust 
ft  Savings  Bank  issued  to  the  receiver  Reddy 
a  certificate  of  d^>osit  for  $81,500,  and  a 
cashier's  check  for  $1.000 ;  that  to  corer  the 
Issuance  of  the  check  and  certificate  of  d» 
posit  there  was  entered  In  the  account  of  the 
Or^on  Trust  ft  Savings  Bank  a  franduloit 
and  fictitious  entry  to  bonds  and  warrants  of 
$41,250,  and  there  was  slso  entered  for  a 
like  amount  a  certificate  of  deposit  Issued  by 
the  bank  of  Estacada  In  favor  of  the  Oregon 
Trust  ft  Savings  Bank.  It  la  averred  that 
the  certificate  of  the  Estacada  Bank  was  la- 
soed  fraudulently,  and  that  the  aame  was 
of  no  value;  that  the  Pacific  ft  Eaatorn 
Railway  Company  waa  afterwards  organised 
with  a  capital  stock  of  $1,000,000,  divided 
Into  shares  of  the  par  value  of  $100  each ; 
that  the  defendanta  Bates^  Stryker,  Morris^ 
and  W.  H.  Moore  cacb  anbaeribed  for  1,300 
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shares,  aad  that  th«  flnt  three  were  elected 
«■  diiMtMS;  tbftt  the  atodcholden  author- 
iaed  tlie  lasiiance  o£  bonds  on  all  the  proper- 
ty ot  the  Padflc  &  Eastern,  and  that  there- 
after the  Crater  Lake  Bead,  porchaBed  from 
th«  receiTer  Reddy,  was  conveyed  by  Ebtes 
to  tbe  Faciflc  &  Eastern;  that  a  trast  deed 
M  mor^iage  upon  tbe  .  railroad  properties 
was  authorized  and  executed  to  tbe  Oregon 
Trust  &  SaTlngB  Bank,  trustee,  to  secure  an 
tame  of  $1,000,000  la  bonds;  that  a  consid- 
erable part  of  the  bonds  was  Issued ;  that 
between  the  28th  day  of  May,  1007,  and  the 
2l8t  day  bf  August,  1007,  the  oCticers  of  the 
Padfic  &  Eastern  Bailway  Company  drew 
out  of  the  Oregon  Trust  Sc.  Savings  Bank 
$18,500  of  Its  funds,,  and  took  over  and  ap- 
propriated the  same  to  the  use  and  benefit 
of  tbe  officer^,  directors,  and  stockholders  of 
the  Pacific  &  Eastern.  It  ta  further  alleged 
that  bonds  to  the  par  value  of  f 100.000,  of 
no  valae,  were  deposited  with  the  C^egon 
Trust  &  Savings  Bank  as  security  for  tbe 
certificates  of  deposit,  loans,  and  advances; 
that  bonds  to  the  amount  of  about  $50,000 
were  placed  in  the  Estacada  Bank  as  secur- 
ity for  the  certificates  of  d^oslt  Issued  to 
the  Or^n  Trust  &  Savings  Bank;  that 
thereafter,  pursuant  to  an  order  of  the  court, 
plaintiff  Devlin  surrendered  to  the  Eatacada 
Bank  the  certificate  for  $41,250,  In  consider^ 
fltion  of  the  release  of  an  apparent  balance 
due  tbe  Pacific  &  Eastern  Bailway  Company 
upon  an  open  account,  and  surrendered  to 
receiver  Beddy  the  $100,000  bonds  of  the 
Pacific  &  Eastern  in  consideration  of  the' sur- 
render by  Reddy  to  tbe  plaintiff  of  the  cer- 
tificate of  deposit  of  the  Oregon  Trust  & 
Savings  Bank  for  $81,500;  that  that  is  aU 
that  was  recovered;  that  the  loss  to  the 
Oregon  Trust  &  Saving  Bank  was  $18,500 
drawn  out  and  converted  to  the  use  and  ben- 
efit of  the  officers,  directors,  and  stockhold- 
ers of  the  Pacific  &  Eastern  Bailway  Com- 
pany; that  the  Medford  &  Crater  lAke  Rail- 
road Company's  properties  were  worth  not 
to  exceed  $00,000;  -  that  EstA  executed  a 
conveyance  of  tbe  Crater  Lake  Boad  prop- 
ertSes  In  consideration  ot  the  issuance  to  the 
defendants  Estes,  Stryker,  Morris,  and  W. 
H.  Moore  of  $600,000  of  tbe  capital  stock 
fully  paid  op  and  nonassessable  divided 
equally  between  these  four  mea;  tbat  be- 
tween that  time  and  the  failure  of  the  bank 
the  defendants  Interested  in  the  railroad 
company,  through  Its' agency,  withdrew  from 
the  funds  of  the  Oregon  Trust  &  Savings 
Bank  $18,800;  tbat  a  caabter's  tibedc  issued 
at  tbe  time  of  ibB  pnrGbase  of  tbe  road  was 
cashed  by  defoidant  Beddy  as  receiver;  tbat 
the  plaintiff  In  Meeting  a  settlement '  by 
whlcb  he  obtained  a  cancellation  of  the  cc9^ 
tlfleate  of  depoi^  issued  to  Reddy  was  com- 
pelled to  pay  $1,000  out  of  the  funds  of  tbe 
reortTOfsbip  estate.  The  defendants  filed 
pleas  In  abatement  wbitdi  were  teied,  and  a 
decree  rendered,  tdutleal  with  tbe  decree  in 


the  principal  case.  The  answers  Interposed 
in  this  case  by  tbe  defendants  are  In  tb^ 
essential  respects  the  same  as  those  inters 
posed  in  the  main  case. 

On  the  part  of  defendants  the  following 
facts  are  claimed:  That  the  Pacific  &  East- 
wn  Railway  Company  was  worth  fronL$125,- 
000  to  $150,000;  tbat,  in  addition  to  tbe 
$50,000  which  the  four  men  agreed  to  furnish, 
it  was  Intended  to  borrow  a  sulficient  amount 
to  put  the  plant  in  good  shape,  and  to  either 
operate  or  sell  it;  that  something  over  11 
miles  of  road  liad  been  coi^tructed,  graded, 
tied,  and  ironed;  tbat  from  tbe  day  of  the 
organization  of  tbe  Pacific  &  Eastern  Ball- 
way  Company  it  was  a  going  concern  and 
constantly  grew  stronger;  tbat  tbe  evidence 
shows  that  there  was  a  considerable  amount 
of  money  put  Into  the  enterprise  by  the  par- 
ties, and  that  ultimately  other  parties  came 
in  and  purchased  large  blocks  of  the  stock; 
that  the  road  has  ever  since  been  a  paying 
proposition,  meeting  all  of  its  obligationB, 
and  that  plaintUt  could  hare  recovered  from 
it  every  dollar  that  It  owed  the  bank;  tbat 
he  failed  and  neglected  to  do  so,  and,  in- 
stead, turned  tbe  whole  matter  over  to  the 
German-American  Bank  under  Its  purchase 
of  Oregon  Trust  &  Savings  Bank  assets; 
that  the  German- American  Bank  made  a 
settlement  of  the  matter,  whereby  it  sur- 
rendered to  receiver  Reddy  the  $100,000  in 
bonds  In  consideration  of  the  return  of  tbe 
$81,500  certificate  of  deposit,  and  as  a  part 
of  the  transaction  surrendered  to  the  Eata- 
cada  Bank  its  certificate  of  deposit  for  $41,- 
500  in  consideration  of  tbe  surrender  by  the 
Estacada  Bank  of  certain  claims  It  held 
against  the  Oregon  Trust  &  Savings  Bank. 
It  is  admitted  on  the  part  of  W.  H.  Moore 
and  Morris  that  it  was  not  a  wise  step  for 
them  to  take  because  they  were  directors  of 
the  Oregon  Trust  &  Savings  Bank,  but  that 
it  was  not  In  violation  of  their  duties  or 
fraudulent;  that  tbe  advances  made  to  the 
Pacific  &  Eastern  Railway  Company  were 
made  on  the  strength  of  tbe  Estacada  Bank 
certificate  of  deposit  which  was  surrendered 
without  any  attempt  to  collect  tbe  advances 
made,  on  the  open  account ;  that  $5,000  of 
the  $18,500  balance  against  the  Pacific  & 
Eastern  was  a  commission  charged  by  the 
bank  against  the  Pacific  &  Eastern  as  a  dis- 
count on  the  $100,000  in  bonds,  which  should 
be  deducted  therefrom. 

O.  W.  Fnlttm,  ot  Ptntland,  tor  av^t^aata 
Walter  H.  Moore  and  Henry  A.  Moore. 
Frank  SdUegel,  Mt  Portland,  tor  appellant 
S.  W.  Stryker.  Sweek  &  Fouts,  of  Portland, 
on  tbe  brief,  tm  appellant  Oeiwge  I*  Bates, 
Alfred  E.  Olaik  and  Martin  U  Pipes,  both  of 
Portland,  te  respondent  Thomas  a  Devlin. 

BEAN,  7.  (after  stating  tbe  facts  as  above). 
ItiBHiears  from  the'  evidence  tbat  George 
Estes  was  employed  by  the  Oregon  Trust  & 
Savings  Bank  from  November  1«  1806,  until 
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Vmj,.  1907;  tbftt  Eates  was  secretary,  teeas- 
tner,  and  manager  at  the  Pacific  &  BaBtem 
Ballway  Company;  that  each  of  the  ftmr 
men  Interested  agreed  to  pay  f  12,600  Into  the 
corporation.  Estes  testified  that  be  and  Dr. 
Stiyker  paid  In  approximately  99,000  to  liq- 
uidate some  of  tlw  floating  indebtedness. 
In  regard  to  the  adjostment  InvolTlng  the 
bonds  of  the  Pa<^c  ft  Extern,  he  stated 
that  it  was  a  three-cornered  settlement,  and 
that  the  bonds  held  by  the  Bstacada  Bank 
were  surrendered  to  the  Oregon  Tmst  ft 
Savings  Bank  or  to  Its  recover;  that  the 
Or^n  Trust  returned  the  certificate  of  de- 
posit to  the  Estacada  Bank,  and  that  there- 
upon the  bonds  of  the  PaciQc  &  Eastern, 
amounting  to  approximately  $150,000,  were 
surrendered  to  J.  F.  Reddy,  receiver,  in  con- 
sideration of  the  certificates  of  deposit  Is- 
sued by  the  Oregon  Trust  ft  Savings  Bank  of 
$81,500. 

The  situation  and  transactions  relative  to 
the  Pacific  &  Eastern  were  complicated,  and 
contemplated  deals,  hindered  and  delayed 
by  the  financial  panic  of  1907,  during  which 
time  most  of  the  banks  In  this  state  were 
closed,  from  about  the  28th  day  of  October, 
1907,  untii  ttie  latter  part  of  December  of 
that  year,  during  which  time  so-called  "bank 
holidays"  were  proclaimed  by  the  Goyemor 
of  this  state.  It  appears  that  the  purchase 
of  the  Padflc  &  Eastern  Railway  was  a  per- 
sonal transaction.  The  sum  of  $14,327.69  ad- 
vanced by  the  Oregon  Trust  &  Savings  Bank 
was  a  loan  to  and  for  the  benefit  of  the  four 
men,  Morris,  W.  H.  Moore,  Estes,  and  Stryk- 
er.  The  bonds  held  by  the  bank,  while  ap- 
pearing on  the  records  as  a  purchase,  wefe 
In  reality  security  for  the  money  advanced 
and  credit  extended  by  the  Oregon  Trust  & 
.Savings  Bank.  The  bank  was  not  to  make 
any  profit  on  the  bonds.  The  promoters  and 
owners  of  the  road  hoped  to  profit  by  the 
deal.  They  were  practically  doing  business 
in  the  name  of  the  Pacific  &  Eastern  Railway 
Company.  The  certificates  of  deposit  for 
Jf81,500  and  the  check  for  $1,000  were  issued 
by  the  Oregon  Trust  ft  Savings  Bank  before 
the  Pacific  &  Eastern  was  in  existence.  W. 
H.  Moore  testified  in  regard  to  this  deal  as 
follows:  "Well,  these  certificates  were  put 
up  for  the  four  parties.  •  •  •  It  was 
the  Intention  all  the  time.  It  was  for  the  four. 
We  were  not  organized  at  that  time,  but  in- 
t^ded  to  organize,  which  was  done  in  a  few 
days.  •  •  •  ■  If  we  bought  now  before 
we  organized,  we  would  pay  for  It  as  four 
as  you  will  see,  paid  for  It  after  the  organi- 
zation would  be  paid  for  as  a  corporation 
by  the  same  parties." 

In  equity  and  good  conscience  these  four 
men  should  be  answerable  for  the  loan.  In 
disposing  of  the  Pacific  ft  Easton  bonds 
held  by  the  l)ank  as  security,  the  receiver 
was  able  to  realize  only  the  amount  of  the 
certificates  of  deposit  leaving  the  account, 
$18,327.60,  and  check  for  $1^  stlU  unpaid. 


REPORTEB  iOt. 

Negotiations  for  this  arrangement  were  p&aA- 
Ing  for  some  time,  and  it  appears  fliat  the 
receiver  obtained  the  largest  amonnt  pos- 
sible. It  does  not  appear  that  the  four  jm>- 
moters  of  the  Pacific  ft  Eastern  Railway 
Company  bad  any  objections  to  this  adjust- 
ment. 

It  seems  that  Mr.  Estes  acted  ftxr  the  Bs- 
tacada State  Bank  in  making  the  adjust- 
ment, whereby  ttiat  bank  had  the  certificates 
of  deposit  for  $41,S00  returned  to  it  Mr. 
Bstes  was  also  manager  of  the  Pacific  ft 
Eastern  Railway  Company,  and  It  is  not  to 
be  presumed  that  he  took  any  action  against 
the  interests  of  bis  associates.  All  the  par^ 
ties  Interested  In  the  Pacific  ft  Eastern  seem 
to  have  been  anzlous  to  obtain  all  the  bonds 
of  the  corporation  so  that  a  sale  of  the  rail- 
road might  be  made  to  eastern  parties,  which 
sale  was  afterwards  accomplished.  We  can- 
not und^tand  how  the  releasing  of  securi- 
ties given  by  these  four  defendants  by  the 
receiver  could  in  any  way  prejudice  their 
rights.  They  had  each  obtained  $12,500  par 
value  of  shares  of  stock  in  the  Pacific  ft 
Eastern  Railway  Company  with  the  money 
and  credit  furnished  to  them  by  the  Oregon 
Trust  &  Savings  Bank,  without  in  the  first 
instance,  paying  a  dollar  of  their  own  money. 
The  surrender  of  the  bonds  of  the  Pacific  ft 
Eastern  which  was  accomplished  in  the  ad- 
justment was  an  advantage  to  them.  Evi- 
dently the  $50,000  In  bonds  h^d  by  the  Esta- 
cada Bank  could  not  be  delivered  without 
a  surrender  of  the  certificate  of  deposit  for 
$41,250.  This  certificate  of  deposit  appears 
to  have  beea  issued  as  security  for  one-half 
of  the  original  purchase  price  of  the  road, 
and  in  lieu  of  paymeut  therefor,  by  defend- 
ants Estes  and  Stryker.  It  was  issued  to 
the  Oregon  Trust  &  Savings  Bank  to  be 
used  as  a  basis  of  the  certificate  of  d^>oslt 
Issued  by  that  bank  in  payment  for  the  road. 

It  does  not  appear  from  the  evidence  that 
Henry  A.  Moore  was  connected  in  any  way 
with  this  deal,  and  we  do  not  think  that  the 
allegations  of  the  complaint  are  sustained  aa 
to  him.  We  find  that  they  are  sustained  by 
the  evidence  as  to  defendants  W.  H.  Moore, 
S.  W.  Stryker,  and  George  L.  Estes  in  regard 
to  tbe  $14,327.69,  cash  advanced  (Including 
the  cashier's  check  whldi  was  paid).  Inter- 
est should  be  computed -on  this  sum  from  Au- 
gust 21,  1907.  These  defendants  at  the  time 
tbe  so^lled  adjustment  was  made  and  the 
certificates  of  deposit  were  surrendered  must 
have  known  that  there  had  never  been  any 
money  deposited  In  the  Oregon  Trust  &  Sav- 
ings Bank  in  connection  with  the  Pacific  ft 
Eastern  deal,  and  that  the  bank  was  not 
indebted  to  the  Pacific  ft  Eastern.  They 
should  not  be  allowed  to  profit  by  obtaining 
possession  of  the  certificates  of  deposit  based 
upon  an  erroneous  account  in  tiie  book^ 
whereby  it  aMwared  that  the  Or^n  Trust 
ft  Savings  Bank  was  Indebted  to  the  Pacific  ft 
Eastern  Bailw^  Company  on  an  opoi  ac- 
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count,  and  tlieretv  escape  paying  the  amoont 
Jnstiy  dofe  This  woald  be  as  nnconadonable 
and  Inequitable  as  it  vroiild  be  to  allow  one 
who  had  been  paid  1100.00  by  mistake  In 
counting  money  to  retain  the  same.  The 
receiver  swears  that  he  did  not  know  that 
the  credit  apiiearing  on  the  books  In  favor 
of  the  Fadflc  &  Eastern  was  based  on  the 
certificate  of  d^;>o8lt  of  the  Estacada  State 
Bank.  It  appears  that  on  December  17,  1907, 
when  the  Estacada  Bank  certificate  was  sur- 
rondered,  the  receiver  was  paid  $827.69.  This 
amount  should  be  credited  by  plaintiff  as  of 
that  date. 

Defendants  claim  that  there  sbonld  be  an 
addltlonftl  credit  of  H416.49,  an  account  of 
claims  against  the  Oregon  Trust  &  Savings 
Bank  held  by  different  corporations  and  In- 
dividuals which  were  settled  and  canceled. 
We  think  that  these  claims  were  llQuldated 
in  another  transaction  po-tainlng  to  the  Pa- 
cific St  Eastern  note,  and  should  not  be  al- 
lowed as  a  credit  on  this  claim. 

The  decree  of  the  lower  court  will  be  modi- 
fled  In  accordance  herewith. 


W  Or.  806) 

EDWARDS  V.  MT.  HOOD  CONST.  00. 
(Snpreme  Court  of  Oregon.    Feb.  2S,  19ia} 

1.  Monet  Received  (8  9*)— Contbactb-Lia- 

BILITT. 

Where  a  railroad  contractor  undertook 
through  ita  general  saperintendent  that  plain- 
tiff boarding  empIoy_£s  of  the  enbcontractor 
should  be  paid,  and  iOBtructed  the  lubcontrac- 
tor  to  deduct  from  the  wages  of  the  employes 
the  Bumg  due  for  board,  and  retained  ttie  same 
oat  of  the  wagea  due  the  employes,  plaintiff 
rould  recover  from  the  contractor  the  amount 
thereto  in  an  action  tor  money  bad  and  receiv- 
ed, tar,  though  tiie  oontractor  did  not  directly 
receive  money  from  the  employes,  it  received 
the  equivalent  thereof  In  the  discharge  of  their 
daims. 

fEd.  Note.~-For  other  caseB,  see  Money  Re- 
ceived, Cent  Dig.  i  31;   Dec.  Dig,  g  9.*] 

2.  MonBT  Bboitvbd  m  4,  16*)— Nature  ov 
Obuoatioh. 

An  action  for  money  had  and  received  is 
equitable  in  character,  and  may  be  aastained 
by  any  evidence  that  defendant  baa  poBBesaiun 
of  money  of  plaintiff  which  in  equity  and  good 
conscience  be  ought  to  pay  over. 

(Ed.  Note. — For  other  casea,  see  Money  Re- 
cfdved.  Cent  Dig.  H  7-lS;  Dee.  Dig.  H  4. 
15.*] 

8.  Appeal  aho  Bbbob  8  1062*)— Habuuss 
euob  —  ekeoreoub  aduibbzoit  ot  evi- 
DENCE. 

^Vhere  the  jury,  under  the  uncontradicted 
testimony,  eottld  only  return   a  verdict  for 

{•laiotiff,  ttte  error  in  permitting  her  to  estab- 
lah  facta  arouBiog  sympathy  in  her  favor  was 
not  prejudicial. 

{Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Omt  Dig.  H  4171-4177;  Dec.  Dig.  } 
1052.*] 

4u  TsiAi.  (i  29*)  —  Conduct  of  Pbesidiho 

JUOOE— ikPBOPEB  REHABKa 

It  is  error  for  the  trial  court  to  express 
an  opinion  lof  the  evidence  in  the  presence  of 
the  jury,  and  It  Is  improper  to  say  to  an  at- 
torney in  the  hearing  of  the  Jury  that  hUi  case 


U  infamous,  and  that  his  client  shall  not  have 
a  judgment^  especially  before  the  client  has 
presented  tiis  case. 

[Ed.  Note.—For  other  cases,  see  Trial,  Oent 
Dig.  §8  80-84,  608;   Dec  Dig.  |  29.*] 

5.  Evidence  (8  594«)— Weight. 

Where  the  witneBses  of  plaintiff  were  not 
impeached,  and  their  testimony  was  reasooabie 
and  probable,  the  jury,  in  the  absence  of  any 
contradiction,  must  recMve  it  as  true,  and  ren- 
der a  verdict  accordingly. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  2431;  Dec.  Dig.  S  004.*] 

6.  Appeal  and  Ebbor  (I  1046*)— Habuless 
Erbob  —  Ebboneous  Reicabkb  of  Pbebid- 
iNo  Judge. 

Where  the  jury  under  the  uncontradicted 
testimony  rendeted  the  only  verdict  that  oould 
be  rendered,  the  emw  of  the  presiding  Judge 
in  expressing  his  opinion  on  the  evidence  in 
the  presence  of  the  jury,  and  Baying  to  an  at- 
torney of  the  defeated  party,  in  the  hearing  of 
the  jury,  that  bis  case  was  infamous,  and  that 
his  client  should  never  have  a  judgioent,  was 
not  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  I>lg.  ||  4128-4134;  Dec  Dig.  f 
1046.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Henry  E.  McGinn,  Judge. 

Action  by  Mary  A.  Edwards  against  the 
Mt  Hood  Construction  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  Is  an  action  for  money  had  and  re- 
ceived.  The  complaint  alleges  substantiaUy 
that  the  defendant  is  a  corporation  engaged 
in  the  construction  of  a  railroad,  that  at 
certain  dates  mentioned  in  the  complaint 
plaintiff,  at  the  request  of  defendant,  furnish- 
ed 365  meals  at  26  cents  per  meal  to  divers 
laborers  employed  by  dtfmdant  in  cbnstmc- 
tion  work  on  the  railroad,  and  that  later  she 
furnished  2,011  meals  to  laborers  so  employed 
by  defendant,  the  total  value  of  all  meals 
so  furnished  being  $591.60.  The  names  and 
number  of  meals  furnished  each  laborer  are 
set  forth  In  the  complaint  The  defoidant 
paid  said  laborers  for  their  services  once  a 
month.  The  complaint  continues  as  follows : 
"That  defendant-  aforesaid  employed  a  time- 
ke^iter  wboae  btudness  it  was  and  who  did 
keep  an  account  of  the  names  of  the  men 
and  laborers  sq  employed  by  said  defmd- 
ant,  and  the  number  of  days  that  the  said 
men  and  laborers  who  did  work  and  furnish- 
ed labor  and  services  ou  said  railroad  con- 
struction work  tot  said  defendant  in  the 
oonstruetlon  of  tliQ  said  Mt  Hood  Ballroad, 
and  did  malce,  tesu^  and  deliver  to  ea<di  and 
all  of  said  men  and  laborers  aforesaid  wwk-- 
ing  for  said  defiant  on  said  oonstruetlon 
line  aforesaid  'time  diecks,'  which  said  time 
checks  showed  and  spedfled  the  numba  of 
days  each  and  every  one  of  said  men  and 
laborers  were  entitled  compensation  there- 
for. That  said  time  checks  so  made  and 
delivered -spedfled  and  set  forth  the  number 
of  da^  each  man  and  laborer  worked  and 
the  amount  of  money  due  each  one,  and  also 
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the  amount  of  each  IndlviduaL  for  tiOBpltal 
fees,  commissary  supplies,  and  the  amount 
of  each  man  and  laborer  so  employed  afore- 
said so  indebted  and  owed  plaintiff  for  board 
and  meals  for  the  time  he  worked  for  said 
defendant  upon  said  construction  work  afore- 
said up  to  and  Inclndiog  the  date  of  Issuing 
of  said  time  check.  •  •  •  That  said  de- 
fendant by  request  and  consent  of  the  here- 
in named  employes  retained,  deducted,  and 
kept  from  each  and  every  man  aforesaid  and 
named  hereinabove,  the  same  being  the 
said  men  and  laborers  working  on  said  rail- 
road and  construction  work  as  hereinabove 
named,  spedfled,  and  set  forth,  the  sum  of 
seventy-fire  cents  (75c)  per  day  lor  each  aud 
every  day,  while  each  and  every  man  and 
laborer  was  employed  upon  said  construction 
work  aforesaid,  for  his  said  meals  and  board, 
and  acted  as  the  agent  for  plaintiff  herein 
and  retained  said  money  and  now  has  said 
money  In  Its  possession  and  custody.  •  •  • 
That  said  defendant  aforesaid  so  collected, 
received,  and  retained  from  each  of  the 
above-named-  men  and  laborers  aforesaid 
and  as  spedfled  hereinabove  the  said  sum  of 
seventy-five  (75c)  per  day  belonging  to  and 
to  pay  plaintiff  herein  for  each  and  every 
day  they  were  so  employed  upon  said  work 
aforesaid,  and  for  the  time  l)etween  the 
dates  as  hereinabove  named  and  specified 
making  a  total  sum  of  five  hundred  and 
ninety-one  dollars  and  fifty  cents  (¥691.50), 
which  said  sum  defendant  has  in  Its  pos- 
session and  control  for  and  belonging  to 
plaintiff  herein.  That  from  and  including 
the  twenty-eighth  (28th)  day  of  December, 
one  thousand  nine  hundred  and  ten  (1010), 
to  and  Including  December  thirty-first  (31st), 
one  thousand  nine  hundred  and  ten  (1910), 
and  from  and  including  the  first  (Ist)  day 
of  January,  one  thousand  nine  hundred  and 
eleven  (1911),  to  and  Including  the  twenty- 
sixth  (26th)  day  of  January,  one  thousand 
nine  hundred  and  eleven  (1911),  defendant 
hereinabove  named  retained  and  received 
the  sum  of  sevraity-flTe  cents  (7&c)  per  day 
from  each  and  every  man  and  labors  named 
and  specified  ho^n  for  and  on  acconnt  of 
plaintiff  her^s,  and  which  sum  la  the  mm 
of  five  hundred  and  ninet7-one  dollon  and 
fifty  cents  HfG&lJBO)  which  defendant  collects 
ed,  retained,  and  has  appropriated  belonging 
to  and  which  was  and  is  the  property  of 
plaintiff  herdn.  That  plaintiff  has  demand- 
ed said  earn  aforesaid  from  'said  defendant 
herdnabove  named,  and  eaid  def^idant  has 
refused  and  stiU  refoses  to  pay  plaintiff  tlie 
said  Bom  or  any  part  thereof.  •  •  • 
That  not  one  of  the  above-named  men  and 
laborm  hffl^  spedfled  and  named  working 
for  said  defendant  In  the  constructing  of 
said  railroad  aforesaid  hare  been  paid  any 
sum  or  amount  for  the  dedudM  meala  and 
board,  or  received  any  money  on  acconnt 
thereof,  or  has  received  any  part  of  said  sum 
of  seventy-five  cents  (¥.75)  per  day  bo  re- 


tained and  collected  by  defendant  for  them 
between  the  dates  bereinabove  spedfled." 
There  was  a  general  denial  of  all  material 
issues.  On  the  trial  plaintiff  introduced 
evidence  to  the  effect  that  one  V,  T.  White 
was  a  subcontractor  of  defendant  for  the 
construction  of  a  portion  of  the  roadbed,  and 
applied  to  plaintiff  to  furnish  board  for  Ms 
employes;  that  she  declined  to  furnish  the 
board  on  Mr,  White's  credit  because  he  had 
failed  to  pay  for  board  previously  furnished ; 
that  defendant's  general  superintendent,  Mr. 
Packer,  came  to  her  and  told  her  to  go  ahead 
and  board  the  men,  and  that  the  construc- 
tion company  would  stand  good  for  It;  and 
that  relying  upon  this  promise  she  furnished 
meals  as  above  mentioned.  There  was  evi- 
dence tending  to  show  that  the  defendant 
had  Instructed  White,  the  subcontractor,  to 
give  the  laborers  time  checks  upon  the  com- 
pany's blanks  foe  the  amounts  of  their 
wages,  deducting  board  and  hoeidtal  dues, 
stating,  In  effect,  tliat  the  company  would 
have  to  pay  these  in  any  event,  and  that 
these  time  checks  were  so  given  and  collected 
by  the  men.  At  the  condusion  of  plaintiff's 
testimony,  defendant  moved  for  a  nonsuit, 
which  was  denied. 

On  tlie  trial  the  following  colloquy  took 
place  between  court  and  counsel:  "Q.  And 
did  you  have  a  contract  with  that  lady  to 
board  these  men?  The  Court:  It  is  Imma- 
terial whether  he  did  or  not — cannot  see 
how  it  is  material  in  this  case  whether  he 
had  such  a  contract  with  her  or  not  Mr. 
Banks:  We  will  save  an  exception  to  the 
ruling  of  the  court  The  Court:  Ton  may 
have  an  exception.  Mr.  Banks:  And  I  also 
save  an  exception  to  the  court  acting  as 
counsel  for  the  plaintiff  in  this  case.  The 
Gpurt:  Very  well,  you  may  have  your  ex- 
ception. Mr.  Banks :  Also  save  an  exception 
to  the  court's  actions  in  favor  of  the  plain- 
tiff In  this  case  as  indicated  by  the  court's 
demeanor  upon  the  bench.  The  Court :  Ton 
may  take  yonr  exception.  Mr.  Banks :  And 
I  also  save  an  exception  to  the  court  acting 
in  favor  of  the  plaintiff  in  this  case  by  its 
mental  attitude,  and  its  rulings,  and  Its  at- 
titude upon  the  bench,  something  which  this 
defendant  cannot  get  npon  the  record,  but 
which  la  la^judiclal  to  its  rights,  and  be- 
fore  the  court  has  even  heard  the  testimony 
MX  behaU  <tf  the  defendant;  and  I  destie  to 
further  .except  and  object,  as  strmgly  as  I 
can  possibly  do  so,  and  Insist  that  it  is  not 
the  business  of  the  court  to  undertake  to  In- 
fluence the  Jury  1^  Its  attitude  npon  the 
bench  in  the  trial  of  this  causae  and  I  will 
say  right  here,  and  without  ai^  Intention  of 
offering  an  Insult  to  your  bonor,  and  realis- 
ing that  I  am  an  attorney  in  Uie  case,  bnt 
necessarily  am  here  to  protect  the  rights  of 
ras  own  client  that  I  m^t  protest  against 
the  attltode  of  the  court  in  this  case,  and 
I  wish  the  record  to  lAow  that  I  am  her^  and 
do  protest  against  tbe  vttltude  ot  the  oour^ 
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the  fhdal  exxweasloii  of  the  conrt  in  Its  rul- 
ings, tbe  demeanor  of  the  court  as  shown  by 
Its  actions  upon  the  bench  during  the  tak- 
ing of  this  testimony  on  behalf  of  the  plain- 
tiff in  tfalB  case.  The  Court :  Yon  may  have 
an  exception  to  every  bit  of  it,-  and  yon  can 
get  a  pbot(«rapber  to  take  the  fadal  expres- 
sions of  the  court,  and  a  phonograph  of  the 
Tolce  of  the  court  Mr.  Banks:  And,  If  the 
court  is  willing,  1  am  willing  to  put  Into 
the  record  that  the  court  has  stated  to  me, 
outside  the  trial  of  this  ease,  that  he  did 
not  propose  to  see  the  plaintiff  in  this  ac- 
tioD  defeated,  and  that  that  statement  was 
made  before  the  testimony  of  the  def^dant 
had  been  presented.  Does  the  court  want 
that  in  the  record?  The  Court:  Put  every- 
thing In  the  record.  I  tell  you  now  that 
this  infamous  case  will  not  be  decided 
against  this  woman.  Mr.  Banks  (to  ste- 
nographer) :  Just  take  that  down,  'I  tell  you 
DOW  that  this  infamous  case  will  not  be 
decided  against  this  woman,'  just  put  that 
into  the  record.  The  Conrt :  Yea ;  put  that 
into  the  record — against  this  woman  It  will 
Dot  be.  Mr.  Banks :  And  we  take  an  excep- 
tion to  that  remark,  to  the  remark  of  the 
court  Just  made.  Will  an  exceptim  be  al- 
lowed, your  honor?  The  Court:  Certainly, 
certainly." 

The  court  also  permitted  plaintiff,  over  de- 
fendant's objection,  to  testify  that  she  was 
living  in  a  tent,  where  she  could  not  send 
her  children  to  school;  that  she  was  com- 
pelled to  stay  there  and  work  to  pay  the 
bills  incurred  in  boarding  the  laborers  of  the 
constmction  company ;  that  she  and  her  hu»- 
band  had  been  compelled  to  mortgage  their 
home  to  buy  the  groceries  and  provisions 
used  to  furnish  food  .for  these  laborers,  and 
to  make  other  statements  of  a  like  character. 
The  admission  of  this  testimony  is  also  al- 
lied as  error.  Other  alleged  errors  will  be 
noted  In  the  opinion. 

W.  W.  Banka,  of  Portland  (A.  B.  Olarii.  of 
Portland,  on  tlie  hrid},  for  anwUnnt  J.  A. 
StKnrbrldce,  frf  PortUind,  for  respondent 

McBRIDS.  a  J.  (after  stating  the  facta  as 
above).  [1]  The  first  question  to  be  consider- 
ed  Is  whether  or  not  there  was  any  testimony 
to  go  to  the  Jury  upon  the  case  made  by 
plaintiff.  We  think  there  was.  Plaintiff 
throng  Packer  assumed  to  see  Mrs.  Bd- 
warda  paid.  To  do  this  It  instructed  White 
to  deduct  from  the  wages  of  the  laborers, 
which  it  had  assumed  to  pay,  the  sums  due 
from  th«n  to  Mrs.  Edwards.  Had  it  refused 
absolutely  to  afiply  these  sums  upon  the  la- 
borers' board  bills  due  Mrs.  Edwards,  they 
woold  have  had  a  Hen  upon  the  road  for  the 
wages  so  deducted  and  unpaid,  so  that  It 
was  virtually  compelled  either  to  pay  the 
laborers  the  whoie  amoimt  of  their  wages, 
or  to  do  the  equivalent  by  paying  75  cents 
per  day  out  of  the  amount  to  Mrs.  Edwards. 
Havlns         this  maoey  out  of  the  wages 


due  the  workmen  for  the  latter  purpose,  it 
should  not  be  j>ermitted  to  oirlch  itself  at 
the  expense  of  Mrs.  Edwards,  nor  of  the  la- 
borers. 

[2]  The  action  for  money  had  and  received 
Is  a  form  of  recovery  greatly  favored  by  the 
courts  on  account  of  Its  equitable  character. 
27  eye.  849.  An  action  for  money  had  and 
received  may  be  sustained  by  any  evidence 
showing  that  the  defendant  has  possession 
of  money  of  the  plaintiff  whidi  In  equity  and 
good  conscience  be  ought  to  pay  over  to  him. 
8  Enc.  Evidence,  62!).  In  the  case  at  bar 
the  defendant  did  not  directly  receive  mon^ 
from  the  laborers,  but  it  received  the  equiva- 
lent of  money  In  the  discharge  of  their 
claims,  and  this  Is  sufficient  8  Enc.  Evi- 
dence, 628;  27  Cyc.  862. 

[3]  The  court  erred  in  permitting  the  plain- 
tiff to  relate  the  various  hardships  suffered 
by  her  by  reason  of  the  nonpayment  of  the 
money,  but  the  testimony  as  to  the  principal 
matter  was  uncontradicted  by  any  witness, 
and  in  any  event  the  Jury  could  not  have 
returned  a  different  verdict,  no  matter  where 
their  sympathlra  lay. 

[4]  It  was  error  for  the  court  to  express 
Its  opinion  of  the  evidence  in  the  preHenee 
of  the  Jury.  The  duty  of  a  Judge  is  to  see 
that  both  sides  of  a  case  have  a  fair  hearing, 
and  that  the  Jury  renders  an  impartial  ver- 
dict, without  any  suggestion  or  comment 
from  the  court  as  to  what  verdict  ought  to 
be  rendered.  To  say  to  an  attorney  in  the 
hearing  of  the  Jury  that  his  case  is  "in- 
famous," and  that  his  client  shall  never  have 
a  Judgment,  and  ee  peel  ally  before  the  client 
has  had  an  opportunity  to  present  his  side 
of  the  case,  is  language  that  should  never 
be  used  in  a  court  of  Ju8tto&  Upon  the  case 
I»esented  by  the  plaintiff  there  was  certainly 
some  ground  for  the  supposition  that  defend- 
ant had  dealt  unfairly  wiOi  the  plalndfl, 
but  the  defendant's  story  had  not  been  heard, 
and,  when  heard,  might  have  glToi  the  ease 
an  entirely  different  aspect  The  writer 
knows  from  experiwce  on  the  circuit  bench 
tliat  It  Is  sometimes  vary  dlAenlt  for  a  Jodge 
to  refrain  frpm  making  comments  on  a  case 
during  the  progress  of  the  trial,  and  especial- 
ly whwe  an  apparmt  Injustice  aeons  to  have 
beoi  perpetrated:  hnt  after  a  reversal  or 
two,  occasioned  by  this  practice,  he  condnd* 
ed  to  go,  not  to  the  ant,  but  to  the  meek  and 
lowly  oyster,  to  "consider  ita  ways  and  be 
wise,"  and  to  keep  the  Jndldal  month  shut 
He  commends  the  eumple  of  the  silent  oys- 
ter to  all  trial  judges, 

[6, 1]  The  defendant  introduced  no  testi- 
mony whatever,  leaving  the  testimony  of 
plalnUff  and  ber  witnesses  whoUy  uncontra- 
dicted. The  witnesses  were  not  Impeached, 
their  testluHHiy  was  reasonable  and  probaUe, 
and,  in  the  absence  ot  any  contradictlMi,  the 
Jury  was  bound  to  receive  it  as  true  and 
render  a  verdict  accordingly.  Had  there 
beoi  vaj  contradlctozr  evidence  introduced; 
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80  tbat  a  aueaUon  of  the  preponderance  of 
oTldeDce  one  way  or  the  oVaex  bad  l>een  pre- 
sented to  the  Jary,  we  should  be  compelled 
to  reverse  tbls  case;  but,  as  it  now  stands, 
tbe  evidence  Is  all  on  the  side  of  tbe  plain- 
tiff, and  notwitbstandlng  the  errors  com- 
plained  of  the  rerdlct  must  stand. 

Other  errors  In  the  rulings  ot  the  court 
are  assigned,  but  we  do  not  deem  them  well 
taken. 

The  Judgment  is  affirmed. 


161  Or.  216) 

PORTLAND  HAKDWOOD  FLOOB  CO. 
T.  CHAS.  K.  SPAULDINO  XiOO- 
GING  CO.  et  al. 
(Supreme  Court  of  Oregon.    Feb.  25,  1913.) 

1.  Mbchanics'  Liens  (8  157*)— Enfobcemknt 
OF  Lien— Evidence. 

If  Donlienable  items  are  not  so  intermin- 
gled with  those  which  are  lienable  that  the  two 
classes  are  incapable  of  segretration  bj  iospeC' 
tion  of  the  notice  of  the  lien  itself,  the  claim- 
ant may  prove  tbe  amount,  value,  and  kind  of 
material  furnished  by  him  which  went  into  the 
construction  of  the  building  against  which  the 
lien  is  sought,  although  all  tbe  materials  were 
Bent  and  charged  together  in  one  account 
against'  tbe  contractor. 

[Rd.  Note. — For  other  cases,  see  Mechanics' 
Uena,  Cent  Dig.  9§  268-274;  Dec.  Dig.  S 
157.'] 

2.  Mbcuanics'  Liens  (|  281*)— Bnfobcembnt 
or  Lien— BviDBHCC 

Wbile  a  general  account,  ehowing  all  the 
transactions  between  a  materialman  and  the 
contractor,  should  be  considered  in  determining 
whether  the  claim  is  for  a  lump  sum  covering 
several  buildings  indiseriminately,  it  is  not  con- 
clusive. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
i/ens.  Cent  Dig.  SI  C0S-&72;  Dec.  Dig.  t 
281.*] 

3.  Mbcbanics'  Ijxks  <|  lis*)— PAnaHT— 
Appucatiok. 

Where  a  contractor  purchased  lumber  for 
three  buildings,  an  acconnt  of  which  was  kept 
in  one  account  on  tbe  seller's  books,  in  which 
payments  were  entered  without  discriminating 
upon  what  building  they  were  to  be  applied, 
the  contractor  and  materialman  could,  after 
the  time  for  filing  liens  on  two  of  the  buildings 
had  expiredr  agree  to  apply  such  payments  on 
such  two  buildings,  in  the  absence  of  any  pro- 
vision in  tbe  contract  with  tbe  owner  relative 
to  such  matter,  especially  where  it  was  not 
shown  from  what  source  the  contractor  derived 
the  funds  with  which  such  payments  were 
nutde. 

[Ed.  Note.— For  other  casea,  see  Mechanics' 
Ltens.  Gent  Dig.  i|  IfiO-lGQ;  Dec.  Dig.  S 
UB.*] 

App»l  from  Circuit  Court,  Washington 
County ;  J.  U.  Campbell,  Judge. 

Suit  to  foreclose  lien  by  the  Portland  Hard- 
wood Floor  Company  against  the  Chas.  K. 
Spauldlng  Logging  Company  and  others. 
From  a  decree  dismissing  Its  claim,  the  de- 
fpudant  named,  appeals.  Reversed  and  ren- 
dered. 

Thi^  is  a  suit  to  foreclose  a  materialman's 
lien  upon  a  residence  erected  for  the  defend- 
ant Wholes.  He  b^d  contracted  with  the  de- 
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fendont'Sparks  to  esect  tbree  dwelling  howm 
by  separate  ecnUiacta.  ^le  lattw  in  torn 
contracted  with  the  plaintiff  for  the  flooring 
in  the  largest  of  tbe  buildings,  wfaldi  for 
convenience  will  be  called  tbe  Staoles  resi- 
dence. He  took  from  the  defoidant  Spanld- 
Ing  Logging  Compauy  separate  contracts  for 
tbe  inillwork  to  be  used  in  each  of  the  dmll- 
Ings,  and  during  the  progress  of  the  work 
bought  from  tbe  company  a  large  amount  of 
other  material,  whldi  he  used  in  the  con- 
struction of  each  of  the  tiiree  boUdings.  The 
plaintiff  instituted  tbls  sQlt  against  ^oles 
as  owner.  Sparks  as  original  contractor,  and 
Huiidry  lien  claimants,  induding  the  Spauld- 
ing  Logging  Oompany,  to  foreclose  its  lien 
on  the  Sholes  residence,  but  before  the  hear- 
ing all  other  liens  had  been  settled  or  dlo- 
posed  of  in  one  way  or  another,  until  the 
only  remaining  claimants  were  the  plaintiff 
and  the  defendant  Spauldlng  Logging  Com- 
pany. At  the  bearing  the  circuit  court  es- 
tablished tbe  lien  of  the  plaintltC,  and  dis- 
missed the  .claim  of  the  lo^ng  company, 
which  appeals. 

W.  T.  Vinton,  of  McMbinviUe,  and  Geo.  Q. 
Bingham,  of  Salem  (McCain  &  Vinton,  of 
McMinnvlIle,  and  J.  M.  Wall,  of  HiUsboro, 
on  the  brief),  for  appellant  W.  G.  Bare,  of 
HiUsboro  (Bagley  &  Hare,  of  Hillsboro,  on 
the  brief),  for  respondent 

BUR!nETT,  3.  The  question  here  to  be 
determined  arises  between  the  logging  com- 
pany and  the  proprietor  of  the  proi>erty  upon 
which  it  claims  a  lien.  It  Is  established 
without  serious  dissent  that  Sparks,  the  orig- 
inal contractor,  called  upon  the  logging  com- 
pany for  separate  bids  for  the  millwork  for 
each  of  the  three  dwellings,  and,  having 
rec^ved  such  separate  proposals,  accepted 
them  separately,  so  that  each  party  knew  In 
advance  what  millwork  was  to  be  furnished 
for  each  of  the  three  dwellings.  At  the  re- 
quest of  the  contractor,  as  the  work  prepress* 
ed,  the  logglI^c  company  shipped  blm  to  be^ 
and  which  was,  used  in  the  three  dwellings 
tbree  car  loads  of  stuff  composed  of  the  mill- 
work  included  in  its  bids,  together  with  other 
material  consisting  of  rough  lumber,  flooring; 
and  the  like.  What  are  known  in  the  case 
as  the  two  small  dwellings  were  finished  be- 
fore the  Sholes  residence  was  completed. 
The  logging  company  had  kept  an  account  on 
its  books,  wherein  were  entered  all  tbe  Itema 
of  lumber  and  millwork  furnished  him  in 
any  way.  Upon  this  account  Sparlcs  had 
made  some  payments,  without  designating 
upon  what  building  they  were  tq  be  applied, 
and  the  logging  company  had  credited  them 
in  this  account  The  time  within  which  the 
lo^ii^  company  could  have  filed  a  lien  upon 
tbe  two  small  dwellings  had  expired;  and, 
as  the  period  for  filing  a  upcm  the  Sholes 
residence  was  about  to  laps^  an  agent  of 
the  company  went  to  Washington  county  for 


*For  other  cases  see  same  topic  And  section  NUUBER  to  Dee.  Dig.  4  Am.  Die.  Ker-No.  Series  A  R^'r  Indaxw 
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the  purpose  of  adjnstlnff  the  balance  due 
from  Sparks  for  all  tbe  material  furnished. 
H'lth  the  acquiescence  of  Sparks  the  agent 
applied  the  payments  mentioned  upon  tbe 
amount  due  on  the  small  dwellings,  filed  a 
Hen  on  the  Sholes  residence  for  the  balance 
remaining  unpaid  on  account  of  material  of 
all  kinds  used  in  that  building,  and  began 
an  action  at  law  to  recover  tbe  other  claims 
dne  on  the  small  houses.  Sparks  made  no 
objection  to  this  application  of  tbe  payments 
already  made,  and  made  no  defense  to  the 
subsequent  salt  to  foreclose  the  lien. 

Tbe  proprietor  of  the  real  property  sought 
to  be  charged  objects  to  'the  lien  of  the 
.Spaoldlng  Logging  Company  on  two  grounds: 
First,  that  it  is  a  lump  charge  which  Includes 
materials  furnished  for  all  three  of  the  bous- 
es ;  and,  second,  that  Sparks  and  the  logging 
company  had  no  right  to  apply  all  tbe  pay- 
ments made  on  tbe  open  account  by  tbe 
former  to  tbe  amounts  due  on  the  two  small 
dwellings,  and  thus  to  allow  the  claimant 
to  look  solely  to  tbe  Sbotes  residence  by  vir- 
tue of  its  lien  for  the  amount  due  on  that 
building. 

[1,  2]  We  take  It  that  so  long  &a  ooulien- 
able  Items  are  not  so  intermingled  with  those 
which  are  Uenable  that  the  two  classes  are 
incapable  of  segregation  by  inspectloD  of  tbe 
notice  of  the  lien  Itself,  the  claimant  Is  at 
liberty  to  prove  tbe  amount,  value,  and  tbe 
kind  of  material  furnished  by  him  which 
went  Into  the  construction  of  each  bouse. 
This  be  may  do  although  the  materials  were 
sent  and  charged  together  In  one  account 
against  the  contractor.  It  Is  true  that  if  noth- 
ing else  Is  shown,  a  genial  account  showing 
all  tbe  transactions  between  the  materialman 
and  the  contractor  would  be  a  circumstance 
to  be  considered  in  determining  whether  the 
claim  was  for  a  lump  sum  covering  several 
buildings  indiscriminately,  but  It  is  not  cod- 
dnidve,  and  the  contrary  may  be  shown. 
This  we  tUnk  the  claimant  has  accomplish- 
ed in  tbla  case  by  a  proper  prepondmnce  of 
the  testimony.  It  Is  not  essential  that  each 
piece  of  himber  shall  be  marked  and  desig- 
nated for  each  particular  house.  Suppose, 
for  Ulnstratlon,  that  each  of  tbe  small  bous- 
es required  100  ideces  2x4  16  feet  long,  and 
the  reaidenee  should  require  200  pieces  of 
that  description.  It  would  not  be  neeeesary 
to  send  200  marked  pieces  of  that  dimension 
In  a  separate  car  to  tbe  large  dwelling,  and 
100  endi  in  two  other  separate  cars  to  the 
small  dwellings.  In  good  reason,  where  the 
material  Is  of  the  same  Und,  it  may  be 
ftbown  by  other  testimony  what  actnally  went 
into  tbe  construction  of  the  bidldlnr,  al- 
thoQgh  th^  were  sent  to  the  contractor  In 
4me  lot 

[1]  A  book  account  is  XHdmarUy  indicative 
of  financial  tranaat^lons  between  a  d^tor 
and  creditor,  and  is  not  intended  to  illustrate 
relations  betwem  the  property  owner  and 
the  materialman  between  whom  no  agree- 


ment exists.  Sparks  was  a  debtor  to  the  log- 
ging company  for  the  materials  furnished  for 
each  of  the  two  small  houses,  and  in  analogy 
to  the  principle  that  a  debtor  can  pay  one 
creditor  In  full  and  not  pay  another  at  all, 
be  could  liquidate  bis  Indebtedness  to  his 
creditors  on  the  two  small  bouses  in  full 
and  refuse  to  pay  a  creditor  on  the  large 
house.  This  can  make  no  difference  in  prin- 
ciple as  between  Sholes  and  tbe  logging  com- 
pany, because  tbe  former  was  not  personally 
liable  to  pay  for  the  material  furnished.  In 
other  words,  the  relation  of  debtor  and  credi- 
tor did  not  exist  between  the  proprietor  and 
the  materialman.  As  between  them,  each 
bouse  was  a  separate  transaction,  and  liable 
under  any  Hen  upon  it  only  for  the  amount 
of  material  going  into  Its  construction,  with- 
out reference  to  other  buildings.  The  pro- 
prietor's only  interest  as  against  tbe  logging 
company  was  that  each  house  be  charged 
only  with  what  material  entered  Into  its 
construction.  He  could  not  interfere  with 
tbe  right  of  Sparks  to  pay  what  creditor  he 
chose  or  apply  tbe  payments  when  and  where 
be  pleased.  If  he  desired  to  control  that 
matter  be  should  have  made  It  the  subject 
of  contract  with  Sparks  in  the  beginning. 
The  Spaulding  Company  could  not  make  a 
lump  lien  on  all  three  houses  when  they  were 
contracted  separately,  neither  could  Sholes 
have  any  election  as  to  how  Sparks  should 
apply  a  lump  payment  on  tbe  indebtedness 
of  the  latter,  especially  when  It  does  not  ftp- 
pear  in  the  pleadings  from  whence  Sparks  &b- 
rived  the  funds  with  wbldi  to  pay. 

For  these  reasons  tbe  decree  of  the  dr- 
cbit  court  dismissing  the  claim  of  tbe  Spauld- 
ing Ijogglng  Company  will  be  reversed,  and 
one  entered  here  establishing  and  forecloB- 
Ing  that  lieea  as  i^rayed  for  in  Its  answer. 


(64  Or.  so.) 
In  re  SEIDEL'S  TSSTA.TB. 
SEIDEL  T.  CHICK. 
(Supreme  Court  of  Or^on.  Feb.  25,  1013.) 

1.  GUABDIAN   AND    WARD   <J  107*)— SaUSS— 

Opening  and  Vacating. 

Where  a  county  court's  order  confirming 
a  guardian's  sale  was  not  directly  atbacked  by 
an  appeal  therefrom  or  a  suit  in  equity  to  va- 
cate 1^  tbe  purchaser  could  not,  on  appeal  from 
tlu  denial  of  a  motion  to  vacate  It,  attack  ita 
validity  on  the  ground  that  the  guardian  was 
not  present  in  the  state,  did  not  exercise  any 
BupervisioQ  over  the  sale,  and  that  a  second 
resale  was  unauthorized  by  law. 

[Ed.  Note. — For  other  cases,  see  Ooardiao 
and  Ward,  Cent.  Dig.  g§  302,  393;  Dec  Dig, 
8  107.*] 

2.  Courts  (5  183*)— Jubisdiotion  op  Cotjntt 
Courts— GUABDiANs*  Sales— Opening  and 
Vacating. 

A  suit  to  vacate  an  order  of  the  county 
court  confirming  a  guardian's  sale  must  be 
brought  in  the  circuit  and  not  in  the  county 
court,  since  tbe  county  court  has  no  equitable 
jurisdictiou,  and  exhausta  its  power  in  the  pro- 
ceeding to  sell  when  it  confirms  the  sale. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  412,  437-468;  Dec.  Dig.  S  183.*] 
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3.  GuABDun  AND  Wakd  (I  104*)— Sauw— 
Ofknikq  AnD  Vacatino. 

Under  L.  O.  L.  S  1357,  requiring  guardians 
to  proceed  in  the  matter  of  Bales  like  executors 
and  adminlBtrators,  and  section  12S&  requiring 
in  tbe  case  of  executors  or  adminutratcws  a 
retnm  to  be  made  within  10  days  after  tbe 
sale,  and  allowing  IS  days  thereafter  for  urging 
objections  against  the  confirmation  of  the  sale, 
a  purchaser  who  did  not  appear  in  the  county 
court  prior  to  the  confinnahon  waived  his  oh- 
jections  to  the  sale,  and  could  not  maintain  a 
motion  to  vacate  the  confirmation  decree. 

lE^.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  |  382;  Dec.  Dig.  i 
104.*] 

4.  Nbw  Tbial  (g  109*)— Statutoht  Provi- 

BIOKB. 

The  provisions  of  L.  O.  L.  SS  173-178^ 
prescribing  tbe  method  of  obtaining  a  new  trial, 
are  not  applicable  to  suits  in  equity, 
"fffij.-  Note. — Por  other  rases,  see  New  Trial, 
Coit.  Dig.  <  230 ;  Dec  Dig.  {  100.*] 

Appeal  from  Circuit  Oonrt,  Lane  Goon^; 
I^awrence  T.  Harris,  judge. 

Proceeding  by  Emma  Seldel,  guardian  of 
Ida  E.  Seldel,  and  othere,  for  the  sale  of  the 
lands  of  her  wardB.  From  a  decree  of  the 
circuit  court  affirming  an  order  of  the  coun- 
ty court  denying  a  motion  to  vacate  tbe  sale, 
and  from  an  order  of  tbe  circuit  court  deny- 
ing a  motion  to  vacate  the  decree  of  affirm- 
ance, Charles  H.  Chick,  purchaser,  appeals. 
Affirmed. 

Acting  in  pursuance  of  section  1359  et  seq., 
Jj.  O.  X^.,  relating  to  sales  by  foreign  guard- 
ians of  the  lands  of  their  wards  situated  in 
this  state,  Emma  Seidel,  a  Missouri  guard- 
ian of  her  minor  children,  residing  in  that 
state,  but  owning  land  In  Oregon,  procured 
from  the  county  court  of  Lane  county  a  U- 
cense  under  date  -  of  July  S,  1910,  authoriz- 
ing her  to  sell  tbe  Interest  of  her  wards  in 
certain  lands  situated  in  that  county.  She 
afterwards  reported  a  sale  of  the  premises 
to  David  and  H.  C.  Auld  for  f3,010.  On  the 
r^resentatlon  of  Charles  H.  Chick  tliat  he 
would  pay  10  per  cent,  advance  on  the  snm 
realized  at  this  sale  and  his  deposit  of  f326 
in  court,  the  county  court  on  September  30, 

1910,  TRcated  this  sale,  and  directed  the 
guardian  to  sell  the  property  again.  At  the 
second  sale  Chick  was  the  suocessful  bidder 
at  fB^ll.  On  Decembor  30,  1910,  tbe  seoond 
sale  was  vacated  on  tbe  strength  of  H.  O. 
Auld's  d^Blt  of  $376  In  cour^  and  bis  rep- 
resratatlon  that  be  would  pay  10  per  cent, 
advance  on  the  bid  of  <%lc!k.  On  Febmary 
1, 1011,  the  land  was  sold  at  puUlc  auction 
to  Cblck  for  fO^OO.  Two  reports  Identical 
lu  terms  were  made  concerning  this  S8l& 
One  sworn  to  by  tbe  attorn^  for  tlie  guard- 
ian was  filed  on  VArmty  8,  1011,  and  In 
pursuance  of  tbis  report  the  sale  was  con* 
finned  by  an  order  made  by  the  county  court 
February  18, 1911,  and  the  other  verified  by 
tbe  guardian  In  Missouri,  filed  F^ruary  11, 

1911,  In  piursnance  of  which  the  sale  was 
again  confirmed  March  28,  1011.  No  objec- 
tions to  these  orders  of  confirmation  were 


made  by  any  one  In  any  manneF  excc|>t  tbat 
on  April  14,  1911,  Cbidn  appeared  and  filed 
a  motl<m  In  tbe  county  court  "based  npon  a 
petition  and  the  proceedings  already  bad  to 
vacate  and  set  aside  tbe  second  resale  to 
him  on  the  ground  that  the  same  was  illegal, 
invalid,  and  that  he  would  gain  no  title  to 
the  premises  thereunder  because  the  guard- 
ian was  not  present  In  the  state  at  the  time 
of  the  Bale,  did  not  exercise  any  supervision 
thereof,  and  because  the  second  resale  was 
imauthorized  by  law,  the  power  of  resale  hav- 
ing been  exhausted  by  tbe  first  resale."  The 
county  court  denied  this  motion,  and  Ctlck 
appealed  from  the  order  thereon  to  the  cir- 
cuit court  for  Lane  county.  On  August  12, 
1911,  the  court,  after  making  sundry  recitals 
from  the  record,  denied  the  petition  of 
Chick,  and  affirmed  the  orders  of  the  county 
court  On  September  6,  1911,  Cblck  filed  a 
motion  In  the  circuit  court  to  vacate  tbe  de- 
cree of  that  tribunal  and  to  permit  blm  to 
offer  proof  to  show  that  the  guardian,  Bmma 
Seldel,  was  not  within  the  state  of  Oregon 
when  the  second  sale  was  made,  and  sup- 
ported his  motion  by  an  affidavit  of  one  of 
his  counsel.  On  January  2, 1912,  the  circuit 
court  denied  this  motion  to  vacate  its  decree. 
Chick  has  appealed  from  both  rulings  of  the 
drcult  court 

B.  Sleight,  of  Portland,  for  appellant  J. 
F.  Boothe,  qt  Portland  (Boothe  &  Kichard- 
son,  of  Portland,  on  the  brief),  for  respond- 
ent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  county  court  was  a  tribunal 
of  competent  original  Jurisdiction  In  the  mat- 
ter under  consideration.  Both  the  persona 
and  the  subject-matter  involved  were  proper- 
ly within  its  control  by  virtue  of  proceedings 
already  had.  It  therefore  had  tbe  power  to 
decide  rightly  or  wrongly  in  the  matter  of 
the  confirmation  of  the  sale  of  the  proper^- 
to  Chick  for  $6,100.  Conceding,  without  de- 
ciding, that  Chick  had  a  right  to  aM>eal  ■ 
from  this  order  of  confirmation,  he  did  not 
exercise  this  right,  but  appealed  only  frran 
tbe  decision  of  the  coonty  court  denying  Ills 
motion.  He  Uius  abandoned  one  of  the 
methods  of  direct  attack  upon  the  ordw  otm* 
firming  the  sale. 

[2]  The  only  other  mettiod  of  direct  at* 
tack  upon  the  confirmation  was  by  an  orig- 
inal suit  based  upon  some  ground  of  equita- 
ble eognteance.  So  far  as  the  disposal  of  the 
property  was  conowned,  the  county  court  had 
exbansted  its  power,  and  was  ftmctm  offlcil 
when  it  oonflrmed  the  sale.  Although  the 
mode  ttt  proceeding  In  ttat  court  Is  In  the 
nature  of  that  In  a  suit  In  eqnlly  as  distin- 
guished from  an  action  at  law  that  tribunal 
has  no  authority  to  cntwtatn  an  original  suit 
In  equl^,  that  b^ng  an  enluslTe.  preroga- 
ttre  of  the  drcolt  court,  barring  exceptions 
authorising  this  court  to  assume  original  Jn- 
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tWUetton  QBdtt  ncHon  8,  iirtide  7,  (rf  tba 
Oonstttntion  of  Or^on.  Bichudson's  Guard- 
IUiablp,.80  Or.       6«  Fac  39a 

m  Bj  MCtton  Id.  O.  h.t  gnardlans 
sre  raqalted  to  proceed  In  tbe  matber  of 
Mies  like  execntora  and  admlnlatratora 
wlKMe  dntlM  in  Uiat  renpect  axe,  in  tarn, 
imscriiied  by  section  12S8.  L.  O.  L.  Tlils  sec- 
tloa  reqalrea  a  return  to  be  made  within  10 
days  after  the  sale,  and  allows  15  days  from 
the  flUng  of  the  return  for  urging  objections 
against  the  confirmation  of  the  salew  If 
Cbif^  had  a  right  to  object  to  the  sale^  his 
ttoift  to  do  w  was  wUhin  those  IS  days.  Not 
having  thus  a|»peared  in  the  oonuty  court  at 
any  time  prior  to  the  amflrmatUm  of  tbe  two 
reports  of  sale  reterred  to,  he  must  be  deem- 
ed to  have  waived  any  objections  to  the  sale 
so  t&T  as  the  comity  court  Is  concerned.  HU 
motloa  to'  -oTertuni  the  conflmwtl<m  decree 
came  too  late  in  that  court  and  eannot  affect 
the  proceedings. 

14]  It  was  tantamonnt  to  a  motion  for  a 
rehearing  on  the  application  to  confirm  the 
sale,  bat  no  i»OTlslon  for  motions  for  new 
trial  is  made  in  the  general  statutes  rating 
to  equitable  procedure.  Many  sections  and 
diaptm  of  the  Code  rating  to  actions  at 
law  are  made  applicable  to  suits  In  equity, 
yet  diapter  8  of  tltie  2  of  the  Code  of  avll 
Procedure  (L.  O;  L.  H  173-178K  prescribing 
tbe  method  of  obtalnb^  a  new  trial,  is  not 
smoDg  theuL  Tht  situation  Is  that  a  county 
court,  a  tribunal  irt  original  Jurisdiction,  over 
tbe  persons  and  subject-matter  in  question 
rendered  a  decree  of  confirmation  which  Is 
not  assailed  by  appeal  or  by  an  original  suit 
hi  equity  to  set  It  aslda  The  decree  is  there- 
fbre  TaUd  as  against  all  attatdts  In  the  pro- 
cedure before  us. 

We  affirm  tbe  decree  of  the  <Hrcult  cOart 
sustaining  the  orders  of  tbe  county  court 


<M  Or.  »«) 

GASNKB  T.  H08KIN& 
(Sapreme  Court  of  Or^on.    Feb.  2S,  lOlS.) 

1.  APtXAL  AHS  EKBOS  Q  SB9^  —  RXVIBW^ 

PuuDXire. 

On  appeal  an  order  permitting  amendment 
of  the  answer  to  correct  a  mistake  will  bfr 
treated  as  soch  amendment,  though  the  amend- 
ment was  not  aetnally  made,  where  tiw  cause 
was  tried  as  though  it  were. 

[Ed.  Note^For  otlier  case^'see  Appeal  and 
^or^  Cent  Dig.  H  8021,  8022;  Dec.  Dig.  I 

2.  USUBT    (I  117*)— BVIDEHCB— SumCIEHCT. 

Evidence  held  to  Rustaln  a  finding  that 
notes  sued  on  were  ararions. 

[Ed.  Note.— For  other  cases,  see  Usury.  Cent 
DV'  H  328-340;  Dec.  Dig.  S  iXI*l 

8.  BviDBiroa  -(|  70*1— PsBSUMpnoHS— Puoa 
or  Execution  or  Note. 

In  the  absence  of  any  evidence  to  the  con- 
trary. It  will  be  presnmed  that  a  note  was  ex- 
KDted  at  the  place  where  it  pretends  to  be 
dated. 

[Ed.  NotBT-For  otfm  case%.  see  Brldeaoe, 
Cent  Dig.  I  M.;  Dec  DigTlTO.*] 


4.  EtIDENCB    (I  T0*)~PBBSDHF1IOIfa— PuoB 

OF  iExECtrnoN  of  Mortoaos. 

A  chattel  mortgage  will  be  presumed  to 
haTe  been  given  in  the  jurisdiction  Whers  it  is 
songfat  to  be  enforced  and  where  the  prwer^ 
was  when  mortgaged.  In  the  absence  of  en- 
denee  to  tbe  contrary. 

[Ed.  Note.—For  other  cases,  see  EMdence, 
Cent  Dig.  8  91 ;  Dec  Dig.  f  70.*] 

5.  UevBT  (I  80*)— MOBTGAOBS— Law  Ootbbh- 

INO. 

A  mortgage  being  only  an  incident  of  the 
debt;  the  vaUdity  of  the  security,  so  tar  as  it 
may  be  affected  by  usury,  is,  in  the  absence  of 
any  enactment  to  the  contrary,  governed  by  the 
taw  applicable  to  personal  contracts. 

[Ed.  Note.— For  otbw  cases,  see  Usury,  Oent 
Dig.  H  168-160;  Dec  Dig.  |  8a*l 

6.  UsuET  (8  2*)— Law  Govntnina. 

In  the  absence  of  any  attempt  to  evade 
the  usury  limitationa,  tbe  law  of  a  atate  where 
a  contract  was  conaummated  governs  the  en- 
forcement of  its  terms;  but,  where  a  contract 
is  expressly  or  impliedly  to  be  complied  with  in 
a  place  other  than  that  where  It  was  made, 
the  presumed  intention  of  the  parties  controls 
the  interpretation  of  their  agreement  subject- 
ing it  to  the  law  of  the 'place  of  performaiice. 

[Ed.  Note.— For  other  cases,  see  Uanry,  Gent 
Dig.  II  2-15,  418;  Dee.  I>ig.  |  2.*] 

7.  USVBT      111*)  —  Etidisncb  —  Adhibsi- 

BILITT. 

If  one  Boed  on  notes  has  had  no  oppor- 
tunity to  plead  statutes  relative  to  usury,  he 
is  entitled  to  offer  in  evidence  the  appropriate 
statutes. 

[Ed.  Note.— For  other  cases,  see  Usury,  Gent 
Dig.  H  272-806;  Dec  Dig.  |  11L*3 

a  Ubdbt  (I  8^  — PuaaiHG  Mobtgaos  or 

USdBT. 

A  mortgage  tainted  with  usury  cannot  be 
validated  by  applying  the  excess  interest  on  tha 

?rincipal  as  reqqired  by  Bev.  St  Mo.  1909,  S| 
180,  7183. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  fi  176-187;  Dec  Dig.  |  88*] 

9.  UsuBT  (I  97*)— Bhpobcbuini  or  Ububi- 
ons  Mobtoage— As  Gontebbioh. 

Seisure  of  peraonalty  under  a  mortgage 
which  is  void  because  usurious  is  actionable 
conversion,  though  plaintiff  paid  from  the  pro- 
ceeds the  amount  of  prior  liens;  he  being  a 
mere  volunteer  in  so  doing, 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  8i  208,  204;  Dec  Dig.  |  97.*] 

On  petition  fOr  rehearing.  Petition  denied. 
For  former  opinion,  see  128  Pac  84L 

MOORE,  J.  In  a  petition  for  a  rehearing 
It  Is  mahitalned  that  the  Judgment  in  the 
case  at  bar  was  affirmed  on  the  ground  that 
the  plaintiff  had.charged  usurious  Interest  on 
the  promissory  notes  sued  on,  and  that  In 
reaching  such  conclusion  this  court  overlot^- 
ed  the  averments  of  tbe  answer  and  the  de- 
fendant's testimony  respecting  the  alleged  un- 
lawful rate  of  interest  This  action  is  based 
on  three  promissory  notes  for  $10,000  each 
and  one  note  for  $1,7S0,  executed  April  29, 
1905,  the  smaller  note  payable  In  90  days  and 
the  laiger  notes  August  1st  of  that  year,  with 
Interest  on  each  from  niaturlty  until  liquidat- 
ed at  the  rate  of  8  per  cent  per  annum.  The 
answer,  la  stating  the  items  forming  the  con- 
sideration    these  notes,  alleged  in  substance 
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that  prior  to  April  20,  IWXi,  tlie  plaintiff 
bad  loaned  the  defendant  money,  evidenced 
by  promissory  notes  ttiat  had  been  frequent- 
ly renewed  and  on  that  day  amounted  to 
$19,000;  that  other  sums  of  money  had  also 
been  so  loaned  prior  to  April  29,  1905,  for 
which  no  notes  were  given  and  on  that  day 
equaled  $2,019.43;  that  the  defendant  had 
given  the  plaintiff,  for  capital  stock  in  a 
corporation,  a  promissory  note  for  $9,000, 
aggregating  $30,049.43;  that  the  Interest  in 
advance  was  computed  on  the  latter  sum 
from  April  29,  1905,  when  the  notes  were 
executed,  to  August  1st  of  that  year,  when 
they  matured,  at  the  rate  of  1  per  cent,  a 
month,  to  wit,  $985.87,  and  added  to  the  prin- 
cipal. 

[1]  The  reply  denied  these  averments  and 
alleged  that.  Instead  of  loaning  $19,000  to  the 
defendant,  the  plaintiff  had  advanced  to  him 
$19,714.70.  At  the  trial  defendant's  counsel 
admitted  that  such  sum  should  have  been 
$19,714.70  as  set  forth  In  the  reply,  and  there- 
upon obtained  leave  to  amend  the  answer  so 
as  to  correct  the  mistake  In  this  respect;  but 
no  alteration  in  that  pleading  was  made. 
The  cause  was  tried,  however,  as  though  the 
anlendment  was  actually  made,  and,  such  be- 
ing the  case,  the  order  permitting  the  altera- 
tion will  be  treated  as  an  amendment.  1 
Ency.  Pi.  &  Pr.  641,  note  1.  Correcting  the 
answer  filed  by  adding  $714.70  to  $19,000, 
and  including  the  items  loaned  and  the  inter- 
est stated,  it  will  be  seen  that  the  result  ex- 
actly coincides  with  the  sum  of  the  several 
promissory  notes  sued  on,  thus  evidently  dis- 
closing an  inadvertent  mistake  in  the  defend- 
ant's pleading.  By  computing  the  Interest  in 
advance  on  $30,764.13,  the  corrected  sum,  at 
1  per  cent,  per  month  for  94  days,  the  actual 
time  from  April  29th  to  August  1st,  It  will 
be  found  to  be  $963.88,  Instead  of  $9^.86,  as 
alleged  in  the  answer,  a  difference  of  $21.97. 

[2J  The  defendant,  referring  to  the  mate- 
rial part  of  his  answer,  as  hereinbefore  set 
forth,  testified  as  follows:  "I  paid  Interest 
at  the  rate  of  1  per  cent,  per  month ;  the 
computed  Interest  amounting  to  $2,224.12. 
None  of  this  Interest  has  ever  been  repaid 
to  me  or  credited  upon  the  notes." 

H.  H.  Hopkins,  who  during  the  years  1904 
and  1905  was  the  defendant's  bookkeeper, 
corroborated  Hosklns'  testimony  as  last  here- 
inbefore quoted  and  made  the  following 
statement  upon  oath:  "That  the  interest  up- 
on the  notes  sued  on  In  this  action  was  add- 
ed to  the  principal  up  to  the  time  of  the 
maturity  thereof  and  figured  at  the  rate  of 
1  per  cent,  per  month." 

In  the  deposition  of  E.  O.  Wilson,  who  In 
the  years  1904  and  1905  was  the  president  of 
the  United  States  Oil  &  Mining  Company, 
and  also  secretary  of  the  Denver,  Wichita  & 
Memphis  Railway,  corporations  engaged  In 
business  at  Catoosa,  Ind.  T.,  the  following 
interrogatory  appears:  "State,  if  you  know, 
whether  plaintiff  ever  charged  the  defendant 
interest  at  the  rate  of  1  per  cent  per  month 
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on  moneys  owing  from  defoidant  to  plaintiff 
on  or  before  the  29th  da;  of  April,  1905,  or 
at  any  other  time."  The  response  was:  **To 
this  inquiry  I  answer,  'No/  for  the  reason 
that  I  had  these  notes  In  my  hands  for  col- 
lection and  talked  with  Mr.  Hosklns  fre- 
quently about  them,  and  be  made  no  mention 
of  any  excess  charge,  or  any  charge  with 
which  he  was  dissatisfied,  or  any  charge 
other  than  shown  by  the  notes  and  mort- 
gages." 

The  foregoing' comprises  the  substance  of 
the  allegations  of  the  answer,  respecting  the 
consideration  for  the  promissory  notes  In 
question,  and  the  entire  testimony  found  in 
the  bill  of  exceptions  as  to  the  rate  of  In- 
terest which  Uie  plaintiff  charged  the  defend- 
ant on  account  of  money  loaned  or  for  sales 
of  property  or  choses  In  action, 

A  substantial  Issue  was  made  with  regard 
to  the  alleged  usurious  rate  of  Interest,  and  if 
It  be  assumed  that  Wilson's  answer  as  quoted 
was  the  statement  of  a  probative  fact  and 
not  an  inference  based  upon  other  facts,  so 
that  a  conflict  In  the  evidence  was  thus  creat- 
ed, there  was  sufficient  testimony  received 
from  wblch  the  Jury  could  undoubtedly  have 
reached  the  conclusion  Uiat  usurious  interest 
was  charged  by  the  plaintiff  as  they  were 
Instructed.  Any  statement  to  that  effect  that 
may  be  found  in  the  former  opinion  in  this 
cause  was  made  after  considering  the  plead- 
ings and  the  testimony  now  set  forth,  and 
the  condu^on  there  reached  has  not  beoi 
changed  by  a  carefnl  le-examlnatton  of  the 
question. 

It  is  contended  that  In  determining,  in  the 
absence  of  any  testimony  on  the  subject,  that 
the  chattel  mortgage  in  question  was  govern- 
ed by  the  law  of  Arkansas  as  applied  to  In- 
dian Territory,  while  the'  notes  sued  on  were 
subject  to  the  laws  of  Missouri,  an  error  was 
committed.  The  defoidant,  referring  to  such 
matters,  testified  as  follows:  "All  the  trans- 
actions set  forth  as  counterclaims  In  defend- 
ant's answer  and  the  business  connected 
therewith  In  reference  to  the  Denver,  Wichi- 
ta &  Memphis  BaUroad  took  place  in  the 
Indian  Territory  and  wore  Indian  Territory 
transactions." 

[3]  Each  of  the  promissory  notes  described 
in  the  complaint  purport  to  be  dated  at  Kan- 
sas City,  Mo.,  and  la  expressly  made  payable 
at  that  place.  In  the  absence  of  any  evi- 
dence to  the  contrary,  It  will  be  presumed 
that  a  promissory  note  was  executed  where 
it  preteuds  to  be  dated;  but  ttiis  deduction 
Is  overcome  by  evidence  showing  that  the 
Instrument  was  given  at  a  different  place. 
4  Am.  &  Eng.  Bhicy.  Law  (2d  Ed.)  129 ;  Parks 
V.  Evans,  6  Houst  (Del.)  676;  Plahto's  Adm'r 
V.  Patchln,  26  Mo.  389;  Hopkins  v.  Miller,  17 
N.  J.  Law,  185.  In  each  of  the  four  causes 
of  action  set  forth  in  the  etwiplaint  it  was 
alleged  that  the  promissory  note  there  refer- 
red to  was  executed  in  MlssourL  In  the 
third  instruction  the  Jury  were  Informed 
that  It  was  admitted  that  the  notes  sued  on 
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were  made,  and  delivered  fn  Missouri  This 
declaration  by  tbe  court  must  be  accepted  as 
a  troe  statement  of  the  evidence  rec^ved  at 
the  trial,  thoi^h  such  fact  Is  not  disclosed  by 
the  meager  bill  of  exceptions  herein. 

[4]  In  Its  general  charge  the  court  referred 
to  the  chattel  mortgage  given  by  the  def^d- 
ant  to  the  plaintiff,  but  did  not  state  to  the 
Jury  when  or  where  it  was  made.  and.  the 
hill  of  exceptions  containing  no  evidence  on 
that  subject,  it  will  be  presumed  that  the 
mortgage  was  given  in  Indian  Territory, 
where  it  was  undertaken  to  be  enforced 
and  where  the  property  was  when  It  was 
hypotbecated,  as  intimated  in  the  former 
oi^nlon.  Jones,  Ghat  Mort  (5th  Ed.)  i 
305.  The  presumption  Is  strengthened  by 
the  defendant's  testimony,  hereinbefore  auot- 
ed,  to  the  effect  that  all  his  counterclaims 
and  the  tnisiness  connected  therewith  arose 
and  occurred  in  Indian  Territory.  The  de- 
fendant, referring  to  his  dealings  with  the 
plaintiff,  testified  as  follows:  "I  commenced 
borrowing  money  and  borrowed  In  various 
amounts  at  various  times  from  Mr.  Gasner 
between  November,  1904,  and  April  29,  1905, 
amounting  to  a  total  of  $19,714.70."  As  the 
defendant  during  the  time  thus  stated  was 
engaged  In  business  In  Indian  Territory,  It 
la  fairly  Inferable  that  the  money  so  obtained 
was  furnished  by  the  plaintiff  at  that  place, 
and,  though  the  notes  may  have  been  exe- 
cuted In  Missouri,  the  contract  for  the  loans 
was  erldoitly  nude  in  Indian  Territory. . 

I'ne  evidence  referred  to  inresenis  for  con- 
sideration the  qneetlon  whethor  promissory 
notes  given  in  Indian  Territory  on  property 
then  therein  render  snch  hypothecation  void 
under  tbe  law  applicable  to  that  territory,  on 
account  of  the  naurions  interest  If  the  bUI 
of  exceptions  had  dladosed  an  application 
by  the  defendant  for  a  loan  to  be  made  in 
Hlasouri  accompanied  by  a  stipnlation  that 
the  promlBsrary  notes  evidendiv  the  debt 
shoold  be  secured  by  a  chattel  mortgage  of 
property  thai  In  Indian  Territory*  the  agree- 
ment migbt  possibly  be  construed  as  a  Mls- 
Bonil  contrart,  which,  so  far  as  it  r^ted  to 
tlie  notest  was  not  void  in  that  state  by 
reason  of  tbe  usury,  and,  these  negotiable 
Instnunoita  being  valid  there,  they  would 
be  tendons  elsewhere^  Hosford  r.  Nichols, 
I  Paige  <N.  Z.)  220; 

[I]  The  mle  is  quite  general  that,  a  mort- 
gage being  only  an  Incident  of  a  debt,  the 
validity  at  tbe  security,  ao  far  as  it  may  be 
affected  lo^  usury,  1^  in  the  absence  of  any 
«iactm«it  to  the  contrary,  governed  by  the 
principles  of  law  applicable  to  personal  con- 
tracts. McIIwataie  v.  Ellington,  111  Fed.  578, 
49aaA.446,65UR.A.  033;  Bank  v. 
Doh^,  42  Wash.  317,  84  Pac.  872,  4  Lu  R. 
A.  (N.  8.)  1191,  114  Am.  8L  Rep.  123 ;  Man- 
hattan Ldfe  Ins.  Co.  v.  Johnson,  188  N.  T. 
108,  80  N.  B.  658,  9  L.  R.  A.  (N.  S.)  1142,  11 
Ann.  Caa.  223 ;  Tenny  v.  Porter,  61  Ark.  329. 
33  S.  W.  211.  Mo  distinction  in  this  respect 
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eiists  between  real  estate  and  chattel  mort- 
gages. Trower  Bros.  Go.  v.  Hamilton,  179 
Mo.  205,  77  S.  W.  1081;  Central  National 
Bank  V.  Cooper,  85  Mo.  App.  383. 

The  notes  ened  on  having  been  made  pay- 
able at  Kansas  City,  Mo.,  the  place  there  ex- 
pressly designated  became  important  only 
for  the  purpose  of  making  presentment  of  the 
n^otlable  Instruments  for  payment  An  ac- 
tion could  have  been  maintained  on  the  notes 
in  any  court  of  competent  jurisdiction  In  tbe 
United  States  where  personal  service  of 
process  could  have  been  had  on  the  defend-, 
ant  In  the  absence  of  the  service  Indicated, 
an  action  could  also  have  been  supported  In 
any  such  court  to  the  extent  of  the  defend- 
ant's property  If  necessary,  by  the  seizure 
thereof  within  the  territorial  jurisdiction  and 
the  giving  of  such  notification  as  the  statute 
demanded,  whereupon  a  judgment  of  con- 
demnation, in  the  nature  of  a  proceeding  in 
rem.  could  have  been  given  pursuant  to 
which  the  property  so  taken  Into  possession 
could  have  been  sold  and  the  pro<%eds  aris- 
ing therefrom  applied  on  the  notes.  Any  pro- 
ceeding, however,  undertaken  to  foreclose  the 
chattel  mortgage,  was  not  transitory,  but  was 
required  to  be  had  in  Indian  Twrttory  where 
the  property  was  being  used. 

[I]  At  tbe  trial  the  i^intlfrs  counsel  ob- 
served: "We  think  the  defendant  should  be 
required  to  elect  under  what  law  they  de- 
sire to  stand  on;  whether  the  laws  of  Ar- 
kansas or  Idle  laws  of  the  state  of  Hissouri." 
The  d^endant's  counsel  replied:  "We  stand 
on  the  mortgage  in  the  place  where  the  mort- 
gage was  given,  and  we  stand  on  the  notes 
on  the  place  where  the  notes  were  given." 
The  weight  of  authority  supports  the  rule 
tha^  In.  the  absence  of  any  attempt  to  evade 
the  usury  UnkltationB,  the  law  of  a  state 
where  a  contract  was  consummated  governs 
the  tfiforcement  of  its  terms.  Where,  bow- 
ever,  a  contract  la  aziffessly  or  Impliedly  to 
be  complied  wiUi  in  a  place  otiier  tban  that 
where  it  waa  made,  the  presumed  intention 
of  the  parties  controls  the  interpretation  of 
their  agreement  subjecting  it  to  the  law  of 
the  place  of  performance.  Storey,  Confitet 
Laws  (7th  Ed.)  fi  280.  It  Is  generally  con- 
ceded that  the  situs  of  a  debt  is  not  governed 
by  the  situs  of  tbe  security,  and  that  the 
debt  is  usually  subject  to  tbe  law  of  the 
domicile  of  the  party  to  whom  It  Is  due.  I 
Wharton,  Gouflict  Laws  (Bd  Bd.)  |  868.  TblB 
legal  principle  would  seem  to  make  the  laws 
of  Missouri  rdatlng  to  usury  applicable  to 
the  chattel  mortgage  of  property  In  Indian 
Twritory.  particularly  so  whoa  the  notes  for 
whi<di  the  security  was  intended  to  be  given 
were  expressly  made  payable  at  Kansas  City, 
Mo.,  the  place  of  the  plalntlfTs  domicile. 
Whatever  the  rule  may  be  In  this  respect, 
it  was  attemrrted  in  the  former  opinion 
to  adopt  the  theory  evidently  advanced  by 
the  parties  at  the  trial  with  respect  to  the 
law  of  uaury  as  amilied  to  the  ebattd  mort- 
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gage.  Tbe  answer  on  this  branch  of  the 
caee  sets  forth  the  substance  of  the  laws  of 
Missouri  on  the  question  of  usury.  At  the 
trial  the  plaintiff  was  permitted  to  amend 
his  reply  so  as  to  ar^  that  possession  of  tbe 
property  was  taken  under  the  chattel  mort- 
gage upon  default  therein.  No  alteration, 
however,  was.  made  In  that  pleading,  but  the 
cause  appears  to  hare  been  tried  as  though 
tbe  amendment  liad  in  fact  been  made. 

[7]  Tbe  defendant  never  having  had  an  op- 
portiml^  to  plead  either  the  statute  of  Mts- 
aourl  with  respect  to  a  chattel  mortgage  af- 
fected by  usury,  or  to  set  forth  the  enact- 
ments of  Arkansas  applicable  to  Indian  Ter- 
ritory in  relation  to  usury  or  to  the  eflCect 
thereof  upon  a  chattel  mortgage,  was  entitled 
to  offer  in  evidence  the  statutes  of  these  states 
upon  those  subjects.  The  Missouri  statute 
as  to  the  rate  of  Interest  provides  generally 
that  the  parties  may  agree  In  writing  for  the 
payment  of  8  per  cent,  per  annum,  and  that 
usury  may  be  pleaded  as  a  defense  in  a  civil 
action  in  any  conrt  In  that  state,  and  upOn 
proof  that  more  than  the  prescribed  rate  had 
been  exacted  the  excess  -shall  be  credited 
upon  the  prindpal  debt  R.  S.  Missouri  1909. 
H  7180,  7183.  This  evidence  was  admisrtble 
under  the  original  averments  of  the  answer. 
Pursuant  to  tbe  permission  to  amend  tiie 
reply,  the  defendant's  counsel  offered  fn  evi- 
dence another  section  (section  7184)  of  the 
Missouri  statute,  as  follows:  "In  actions  for 
the  oiforcements  of  liens  upon  povonal  prop- 
erty pledged  or  mortgaged  to  secure  indebt- 
edness, or  to  maintain  or  to  secure  possession 
of  ^operty  so  pledged  or  mortgaged,  or  in 
Any  other  case  where  the  validity  YKf  snch 
lien  is  drawn  in  question,  proof  upon  the 
trial  that  the  party  holding  or  claiming  to 
hold  any  snch  lien  baa  received  or  exacted 
nsniious  biterest  for  such  indebtedness  shall 
render  any  mortgage  or  jdedge  of  personal 
proper^  or  any  11^  whatsoever  thereon 
given  to  secure  snch  indebtedness,  Invalid 
and  Illegal."  Id.,  section  7184.  Upon  tbe 
receipt  of  tbls  evidence  It  would  seem  that 
the  situs  of  the  property  was  thereupon  as- 
sumed and  treated  by  court  and  counsel  to 
govern  the  place  of  tbe  enforcement  of  the 
contract,  thereby  making  tlie  statute  of  Ar- 
kansas applicable  to  Indian  Territory  relat- 
ing to  usury  and  the  effect  tiiereof  upon  con- 
tracts also  admissible  in  evidence. 

[8]  It  was  not  considered  In  the  former 
opinion,  nor  Is  It  now  believed  to  be  Impor- 
tant, under  which  statute  the  contract  should 
be  interpreted,  for  by  either  It  was  Invalid  If 
the  Jury  found  tiiat  the  Interest  exacted 
equaled  the  sum  testified  to  by  the  defendant 
and  his  witnesses.  It  will  be  kept  in  mind 
that  in  Missouri,  where  the  rate  of  Interest 
is  In  excess  of  that  prescribed,  and  the  right 
to  retain  the  sum  exacted  Is  controverted, 
and  that  issue  is  established  at  tbe  trial,  tbe 
undue  amount  is  to  be  credited  on  the  prin- 


cipal debt  This  application  of  the  surplua 
exacted,  however,  does  not  validate  a  mort- 
gage tainted  with  usury.  Wlntei^rst  v. 
Loan  Co.,  60  Mo.  App.  166 ;  Western  Storage 
&  Warehouse  Co.  v.  Glasner,  169  Mo.  88,  68 
S.  W.  917. 

[I]  In  any  event,  therefore,  the  chattel 
mortgage  was  void,  and  a  seizure  of  the 
property  under  a  pretended  foreclosure  was 
a  wrongfnl  act  that  rendered  the  plaintiff 
liable  for  the  value  of  the  property  convert- 
ed, and  because  from  a  sale  of  the  goods  and 
chattels  be  paid  off  prior  liens  on  the  prop- 
erty is  of  no  consequence,  for,  b^ng  a  volun- 
teer, he  must  suffer  the  consequences  of  his 
Intermeddling. 

We  adhere  to  the  former  opinion,  and  tbe 
petition  for  a  rehearii^  is  doiied. 


(42  Utab.  M0> 
WITHEROW  V.  MYSTIC  TOILERS. 
(Supreme  Court  of  Utah.    Sun.  81,  1918.) 

1.  Pbincipai,  akd  Agent  (|  22*)— Pboof  or 
Eeiation— Dbciaratioits  of  Agent. 

In  an  action  against  a  fraternal  inBuraiice 
society,  the  declarations  of  a  person  tlitit  he 
was  tbe  secretaiv  of  aucb  society  were  iuad- 
miflsible,  since  the  declaratiouB  of  an  agent 
are  incompetent,  and  not  merely  inanfficient* 
without  other  proof  to  establish  the  fact  of 
agency. 

[Ed.  Note.— For  otiier  eases,  see  Principal 
and  Agent,  Cent  IMg.  H  ^  41;  Dec.  Dig.  | 
22.*] 

2.  lOVIDENCB    (1    258*)— I^GLUATIOm  O' 

Agknt. 

lo  an  action  against  a  fraternal  insufance 
society,  the  dedarations  of  a  persoD,  claimed 
to  be  its  supreme  secretary,  that  it  had  taken 
over  the  books  of  another  society  were  inad- 
missible, in  the  absence  of  any  evidence  except 
hia  own  declarations  to  show  that  he  was  such 
secretary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ({  1006,  1007;  Dee.  Dig.  |  26&*] 

8.  INBVBANCE  (S  819*)— AonoNs— SnmoiEN- 

cr  ov  Evidence. 

In  an  action  againat  a  fraternal  insurance 
society  evidence  held  insufficient  to  support  the 
allegation  that  it  had  assumed  tbe  debts  and 
obligations  of  the  society  which  Issued  tbe 
benefit  certificate  sued  on, 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  2006,  2007;  Dec.  Dig.  |  819.*] 

Appeal  from  District  Court,  Summit  Coun- 
ty;  M.  L.  Bltchle,  Jndg& 

Action  by  Mary  Witherow  against  the 
BIystic  ToUers.  Judgmoit  fbr  plaintiff,  and 
defendant  appeals.  Beversed  and  rananded, 
with  directions. 

E.  A.  Walton,  of  Salt  Lake  City,  for  appel- 
lant L.  B.  Wight  of  Park  City,  for  respond- 
ent 

STRAUP,  3.  The  plaintiff  brought  this 
action  to  recover  on  a  benefit  certificate  Issued 
by  the  Fraternal  Order  of  Mountaineers  on 
the  life  of  William  J.  Witherow.  In  the 
complaint  it  is  alleged  that  "the  deceased 
became  a  member  of  the  Fraternal  Order  of 
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MoanUineerB  on  the  23d  day  of  September. 
1910,  a  matnal  benefit  associatloD  organized 
nnder  tbe  laws  of  Montana,  and  doing  busi- 
ness of  tnsnrlns  the  lives  of  its  members 
upon  the  inntnal  assessment  plan" ;  and 
tbat  It  Issued  to  him  the  certificate  sued  on, 
a  copy  of  which  is  set  out  in  the  complaint. 
It  la  further  averred  that  the  deceased  died 
on  the  10th  of  October,  1910,  and  that 
proof  of  death  was  made  to  the  FratOToal 
Order  of  Mountaineers  at  Billings,  Mont 
Thm  It  Is  averred  that  thereafter,  and  on 
the  IStta  day  of  Dec«nber,  1910.  tlie  defend* 
ant,  the  Mystic  Toilers,  a  beneficial  associa- 
tion organized  under  the  laws  of  Iowa,  "and 
doing  business  of  insuring  the  lives  of  Its 
members  upon  the  mutual  assessment  plan, 
entered  into  an  agreement  with  the  Fratern- 
al Order  of  Mountaineers,  the  exact  nature 
of  which  is  to  the  plaintiff  unknown,  but 
tliat  by  the  terms  of  said  agreement  all  the 
members  of  the  Fraternal  Order  of  Moun- 
taineers became  members  of  the  Mystic 
Tollers,  and  the  defendant  thereby  became 
possessed  of  all  the  revenues  and  benefits 
ncemlng  to  the  said  order  and  liable  for  all 
Its  debts  and  obligations  contracted  by  them, 
and  that  the  said  Fraternal  Order  of  Moun- 
taineers was  entirely  absorbed  by  and  be- 
came a  part  of  the  Mystic  Tollers,  and  said 
Mystic  Tollers  became  liable  to  the  plain- 
tiff for  the  amount  due  her  as  beneficiary 
named  In  said  benefit  certificate  issued  to 
said  William  J.  Witherow."  The  defendant 
hy  Us  answer  admitted  that  the  deceased 
"received  Into  his  possession"  the  certificate 
set  forth  in  tbe  complaint ;  tbat  be  died  on 
the  lOth  of  October,  1010 ;  that  proofs  of  loss 
were  made  to  the  Fraternal  Order  of  Moun- 
taineers at  Billings,  Mont;  and  that  it  on 
the  13th  of  December.  1010,  "entered  Into 
an  agreement  with  the  Fraternal  Order  of 
Mountaineers  whereby  It  took  over  the  mem- 
bership of  the  Fraternal  Order  of  Moun- 
taineers." But  It  expressly  denied  that  it 
thereby,  or  otherwise,  became  liable  or  as- 
snmed  a  liability  on  the  certificate,  and  de- 
nied all  other  auctions  of  the  complaint 
The  defendant  further  alleged  that  If  any 
contract  of  Insurance  was  entered  Into  be- 
tween the  deceased  and  the  Fraternal  Or- 
der of  Mountaineers,  the  frontract  was  void 
on  acconnt  of  breaches  of  warranties  with 
respect  to  statements  and  representations  of 
the  deceased  concerning  his  health  and  phys- 
ical concUtlon,  and  because  of  collusion  be- 
tween him  and  the  medical  examiner  In  the 
making  of  false  and  fraudalent  statements 
and  representations  concerning  the  health 
and  physical  condition  of  the  deceased  at 
the  time  he  applied  for,  and  was  given,  the 
certificate.  As  a  further  defense,  the  defend- 
ant also  averred  that  tbe  deceased  was  uot 
a  member  of  the  Fraternal  Order  of  Moun- 
taineers when  the  certificate  was  Issued  to 
blm,  nor  at  the  time  of  his  death,  and  that 
membership  was  essential  to  obtain  a  cer- 
tlOcate.    Upon  these  Issues,  the  case  was 


tried  to  the  court  and  a  Jury.  A  verdict  was 
rendered,  and  a  Judgment  entered  In  favor 
of  the  plaintiff.    The  defoidant  ai^ieals. 

The  deceased  was  Insured,  if  at  all,  by  the 
Fraternal  Order  of  Mountaineers,  and  not 
by  the  defendant,  the  Mystic  Tollers.  They 
were  different  ahd  separate  associations  or 
organizations.  And  it  is  conceded  that  the 
defendant  is  not  liable  on  the  certificate, 
unless  it,  by  a  binding  and  an  Miforceable 
agreement  after  tlie  deceased's  death,  con- 
tracted and  assumed  a  liability  on  the  cer- 
tlflcate.  The  allegations  in  such  respect  are 
that  the  defendant,  several  months  after  the 
death  of  the  deceased,  entered  Into  an  agree- 
ment with  the  Fraternal  Order  of  Mountein- 
eers,  by  the  terms  of  which  "the  Fraternal 
Order  of  Mountaineers  t>ecame  members  of 
the  Mystic  Tollers,  and  that  the  defendant 
thereby  became  possessed  of  all  the  revenues 
and  benefits  accruing  to  the  said  Fraternal 
Order  of  Mountaineers,  and  liable  for  Its 
debts  and  obligations  contracted  by  th^," 
and  became  liable  to  the  plaintlflf  for  the 
amount  due  her  on  the  certificate  sued  on. 
It  will  be  observed  that  these  auctions 
are  mostly  but  legal  conclusions.  But  they 
are  denied  In  toto,  except  that  the  defend- 
ant on  the  ISth  day  of  December,  1910,  sev- 
eral months  after  the  death  of  tbe  deceased, 
"took  over  the  membership  of  tiie  Fraternal 
Order  of  Mountaineers."  To  prove  the  is- 
sues thus  raised,  plaintiff  hentelf  testified 
that  some  time  after  the  deceased's  death, 
one  J.  F.  Taake  "came  to  my  house  In  Park 
City.  He  said  something  atwut  the  books 
of  the  Mountaineers  in  Park  City."  She 
was  asked  by  her  counsel,  "What  did  he 
say  to  you  about  them?"  Over  the  defend- 
ant's objection,  she  was  permitted  to  answer 
that  he  told  her,  "I  have  been  over  to  Mrs. 
Schoettlln's  and  got  the  Mountaineer's  books. 
I  have  them  In  my  possession  in  this  little 
suit  case.  Mrs.  Schoettlln  made  no  objections 
to  my  taking  them."  She  further  testified 
that,  in  response  to  two  letters  written  to 
the  defendant  at  Des  Moines,  Iowa,  she,  on 
what  appeared  to  be  the  letter  head  of  tbe 
defendant  received  two.  The  lettors  received 
by  her  were  put  in  evidence,  over  the  defend- 
ant's objections.  One  dated  April  19,  1911. 
and  addressed  to  Mary  Witherow,  Is :  "The 
suprnne  directors  have  rejected  the  death 
claim  of  William  J.  Witherow,  and  they  de- 
sire that  I  notify  yon  of  same.  They  are 
convinced  that  the  insurance  was  obtained 
fraudulently  and  are  making  an  Investiga- 
tion with  a  view  of  placing  upon  the  proper 
persons  the  responslbUty  of  same.  Yours 
fraternally,  J.  F.  Taake,  Supreme  Secretary." 
Tbe  other,  dated  April  20,  after  referring  to 
an  offer  and  rejection  of  compromise,  recites : 
"I  am  not  in  position  to  state  what  tbe  su- 
preme directors  tvlU  do  In  the  matter,  but  I 
will  surest  to  you,  that  If  you  are  willing  to 
ncc^t  $200.00  in  full  for  all  claims,  demands, 
that  you  make  a  receipt  for  this  amount, 
acknowledge  it  before  a  notary  public,  and 
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forward  U  to  £be  Meduralcs*  Savings  Bank, 
Des  Koines,  Iowa,  with  the  Instructions  tliat 
it  the  supreme  .directors  reconsider  tta^r 
former  action  upon  tlie  claim  and  will  allow 
you  the  amount  ot  f200.00,  that  they  shall 
upon  receipt  ot  that  amotmt  tor  yon  torn 
over  to  them  the  receipt  and  benefit  certifi- 
cate and  forward  to  you  the  amount  of 
$200.00.  On  the  ottier  hand,  if  the  supreme 
directors  decline  to  reconsider  thdr  former 
action  upon  the  claim,  that  the  bank  above 
mentioned  return  to  yoa  the  receipt  and 
benefit  certificate.  If  you  give  this  matter 
your  Immediate  attrition,  you  can  have  this 
instmctlon  at  our  office  at  the  time  ot  the 
meeting  ot  the  supreme  directors  on  May  10. 
Mrs.  Witherow,  X  wish  for  you  to  distinctly 
understand  tliat  I  am  not  making  yon  the 
above  offer  as  a  compromise  as  an  officer  of 
our  society,  nor  can  I  assure  you  that  our 
supreme  directors  will  agree  with  me  in  pay- 
ing yon  the  above  mentioned  amount,  but  X 
will,  as  a  personal  matter  do  all  that  X 
can  to  have  them  agree  to  pay  you  the 
amount  of  $200.00.  This  letter  Is  written  to 
you,  not  as  an  officer  of  our  Boclety,  but 
personally,  by  me.  My  advice  to  yon  Is  to 
act  In  accordance  with  my  suggestion,  and  I 
will  try  to  do  all  that  I  can  tor  yon.  Fra- 
ternally, J.  F.  Taake." 

[1-3]  The  plalutilf,  after  testifying  that 
Taake  came  to  I^rk  City  before  she  had  re- 
ceived the  letters,  was  then  asked  by  her 
counsel :  "Q.  Did  be  say  whether  or  not  he 
was  the  supreme  secretary  of  the  Mystic 
Toilers  of  Des  Moines.  Iowa?  Q.  X>id  he 
have  anything  to  say  about  the  Mystic  Toil- 
ers, or  their  liability  upon  this  contract? 
Q.  Did  he  say  anything  about  whether  or 
not  the  Mystic  Tollers  had  assumed  the  obli- 
gations ot  the  Fraternal  Order  of  Mountain- 
eers named  in  the  cerOfloite?"  Tlm^  ob- 
jections were  made  to  these  questions  on  the 
ground  ot  incompetency  of  the  evidence ;  that 
the  qiwstionB  called  for  hearsay  testimony; 
that  agency  cannot  be  shown  by  the  declara- 
tions of  the  agent,  but  must  be  ^own  by 
evidence  dehors  such  dedaratlonB,  and  must 
first  be  shown  before  the  declarations  of  the 
agoit  are  receivable,  and  that  It  was  not 
shown  that  the  declarations  were  within  the 
scope  of  the  agent's  authority ;  that  It  there 
waa  any  liability  created  by  the  defendant 
by  the  contract,  as  alleged  to  the  complaint, 
the  same  could  only  be  shown  by  proving  the 
terms  and  condltiona  of  the  contract,  and 
not  by  the  declarations  of  some  one  not 
shown  to  be  eltiier  toe  agent  of  Uie  defend- 
ant, or  to  have  authority  to  make  admis- 
sions against  the  defendant  as  to  the  terms 
of  such  contract  or  the  extent  of  liability 
thereunder.  The  objections  were  overruled, 
and  the  witness  permitted  to  answer.  She 
testified  that  Taake  said  to  her„  "My  name  is 
Taake^  I  am  the  supreme  secretary  ot  the 
Mystic  Tollers;,  that  they  have  token  over 
the  Mountolneers*  booka  I  am  here  to  settle 
that  death  claim." 


This  is  all  the  evldoice  with  respect  to  the 
contract,  as  alleged  In  the  complaint  be- 
tween the  defendant  and  the  Fraternal  Order 
of  Mountaineers.  The  court  concernit^  It 
charged:  "You  are  instructed  that  In  con- 
sidertog  the  testimony  concerning  statements 
made  by  one  X  F.  Taake  that  you  are  at 
liberty  to  consider,  in  conuectlon  wlto  other 
evidence,  his  statement  that  he  was  a  repre- 
sentative of  the  Mystic  Tollers,  altoongh  that 
stetement  alone  is  not  sufficient  to  show  that 
he  was  their  representotive.  And  yon  may 
consider  the  fact.  If  you  find  it  proven  by  the 
evidence,  that  he  carried  away  the  books  of 
the  local  organization  of  the  Fraternal  Or- 
der of  Mountaineers,  but  you  cannot  con- 
sldw  any  statement  that  he  may  have  made 
as  any  admission  ot  liability  on  the  part  of 
the  Mystic  Toilers,  or  as  any  foundation  for 
the  cause  of  action,  so  far  as  the  mere  state- 
ment Itself  is  concerned,  because  there  Is  no 
showing  that  he  had  any  authority  to  make 
any  statement  concerning  that  matter."  As 
to  this,  three  contentions  are  made  by  the 
defendant:  (1)  That  the  evidence  was  im- 
properly reo^ved;  (2)  that  It  is  wholly  ta- 
suffldent  to  prove  the  allegations  of  the  com- 
plaint, that  the  defendant  "became  possessed 
of  all  the  revenues  and  beneflte  accruing  to 
the"  Fraternal  Order  of  Mountaineers,  and 
became  "liable  for  all  debts  and  obUf?ations 
contracted  by  them,"  and  that  the  defendant 
"became  liable  to  this  plalntlfF  in  the  amount 
due  her"  on  the  certificate  sued  on ;  and  (S) 
that  the  court  erred  in  the  charge. 

"We  tblnk  the  defendant  is  entitled  to  pre- 
vail  as  to  all  of  them.  Of  course  agency 
cannot  be  shown  by  declarations  of  toe  agent. 
And,  before  declarations  of  toe  Agmt  may  t>o 
received  as  admissions  against  his  principal, 
toe  agency  and  toe  autoorlty  of  the  agent 
must  first  be  shown.  Here  neither  was 
shown.  Nor  Is  It  true,  as  toe  court  seems 
to  Indicate  In  toe  charge,  that  declarations 
of  an  agent,  to  show  agency,  go  merely  to 
the  question  of  sufficiency  of  toe  evidence 
to  show  such  relation,  and  hmce  may  be  con- 
sidered for  such  purpose,  in  connection  with 
other  evidence.  The  autoorltles.  we  thtok, 
are  to  the  elTect  that  such  evidence  la  to- 
competent  for  such  purpose,  and  that  toe 
fact  of  agency  must  be  established  by  evi- 
dence dehors  the  declarattons  of  toe  agrait 
And  by  a  comparison  ot  toe  evidence  ad- 
duced, wito  the  allegatioDB  of  toe  complaint 
to  respect  ot  toe  alleged  terma  and  condi- 
tions ot  toe  contract  between  the  defendant 
and  toe  Ftaternal  Order  of  Mountatoeera, 
it  is  manifest  that  toe  evidence,  had  it  been 
comp^ent,  la  wholly  Insufficient  to  prove  such 
auctions. 

The  Judgment  ot  toe  court  below  Is  there- 
fore reversed,  and  the  cause  remanded,  with 
directlona  to  grant  a  new  trial.  Costa  to  ap- 
pellant. 

McCARTT,  a  J.,  and  FBIOK,  3^  concur. 
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HOFFMAN  et  aL  t.  TOOELE  CITY  et  al. 
(Supreme  Conrt  of  Utah.   Jan.  31,  1913.) 

1.  iNJDNcnoN  (i  85*)— Rebtbaininq  Pbose- 
cunoNS  Undeb  Obdinances— Jubisdiction. 

Elquity  has  do  jurisdiction  to  restrain  pros- 
ecatloos  for  violations  of  an  ordinance  prohibit- 
ing  the  sale  of  intoxicatinz  liquor  in  a  city,  the 
Toters  of  which,  at  a  local  option  election,  had 
declared  against  the  sale  of  liqaor ;  so  that  the 
stste  law  prohibiting  sale  is  in  force  in  the  city, 
since  irreparable  damage  is  impossible,  and  Bince 
there  is  an  adequate  remedy  at  law  by  appeal 
from  convictions  under  the  ordinance  alleged  to 
be  invalid,  on  the  ground  that  it  is  covered  by 
the  state  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  a  155,  156;  Dec.  Dig.  8  85.  •] 

2.  Equitt  (S  43*)— Legal  and  Equitable. 

Though  law  and  eqnity  may  be  administer- 
ed by  the  same  court  and  in  the  same  action,  the 
functions  of  law  and  equity  cannot  be  disre^ird- 
ed;  and  equity  may  intercede  only  where  the 
law  is  inadequate,  or  ia  impotent  to  prevent 
gross  injastice  or  Irreparable  injury. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  U  121-140,  164-166;  Dec.  Dig.  |  43.*J 

Appeal  from  District  Court,  Tooele  Coun- 
ty; Geo.  O.  Armstrong,  Judge. 

Action  by  Frank  Hf^rman  and  others,  sn- 
tng  on  behalf  of  themaelves  and  audi  other 
persons  as  vasy  see  fit  to  make  themselves 
I'lalntUfs,  against  Tooele  City  and  others 
From  a  Judgment  granting  Insnffident  relief, 
plaintiffs  appeal,  and  defendants  appeal  from 
the  part  of  the  Judgment  grantliv  relief.  Ap- 
peal dismissed. 

Smith  &  McBroom,  Weber  &  Olson,  and 
Hard  &  Hurd,  all  of  Salt  Lake  City,  for  ap- 
pellants. L.  L.  Baker,  of  Tooele,  and  Booth, 
Lee,  Badger,  Blch  &  Parke,  of  Salt  Lake  Olty, 
for  respondents. 

FRICK,  J.  TUls  la  an  action  In  eqnity  for 
Injunctive  relief.  The  matters  upon  which 
the  aid  of  a  court  of  equity  Is  invoked  are 
set  forth  In  the  complaint  The  substance 
of  the  complaint,  after  setting  forth  the 
status  and  relationship  .of  the  parties  to  the 
subject  of  the  action.  Is  as  follows:  That  in 
June.  1911,  a  certain  election  was  held  In 
Tooele  city,  pursuant  to  chapter  106  of  the 
Laws  of  Utah  1911,  a  local  option  statute. 
In  which  election  the  question  of  whether  In- 
toxicating llqnors  should  be  permitted  to  be 
sold  after  the  30th  day  of  September,  1911,  In 
■ndi  dty  was  submitted  to  a  Tote  of  the 
legal  voters,  and  was  by  them  determined 
against  sale ;  that  thereupon  the  city  conncll 
of  Tooele  city,  on  the  18th  day  of  September, 
1911,  attempted  and  pretended  to  pass  a  cer- 
tain ordinance  imAIblting  the  sale  of  Intox- 
Icating  Uqaors  In  said  dty,  and  said  ordi- 
nance prescribed  certain  nileB  of  evidence, 
and  provided  for  certain  penalties  for  Its 
violation.  The  ordinance  is  made  a  part  of 
the  eomplalnt  It  waa  further  alleged  that 
thereafter,  and  in  pnrsnance  of  the  provi- 
sion of  said  ordinance,  the  officers  of  said 
Tooele  et^  filed  complaints  In  a  conrt  of 


competent  Jurisdiction  against  many  of  the 
residents  of  said  city,  charging  them  sep- 
arately with  having  violated  the  provisions 
of  the  ordinance,  aforesaid,  and  among  those 
against  whom  complaints  were  so  filed  are 
the  plaintiffs;  that  the  plaintiff  Bezeek  was 
complained  of  and  charged  with  a  misde- 
meanor for  having  violated  the  provisions  of 
said  ordinance  three  times  between  the  29th 
day  9f  February  and  the  8th  day  of  March. 
1912 ;  that  the  plaintiff  Frank  Penna  was  so 
charged  three  times  between  the  11th  day 
of  January  and  the  8th  day  of  March.  1912 ; 
that  the  plelutlfT  Alex  Voyich  was  so  charg- 
ed once  between  said  dates ;  that  the  plain- 
tiff Fred  Smith  was  charged  once ;  that  the 
plaintiff  Frank  Hoffman  was  charged  twice; 
that  the  plaintiff  Frank  Pejnovlch  was  charg; 
ed  ODce,  and  the  plaintiff  Alma  F.  Mallet 
three  times,  and  all  of  the  foregoing  com- 
plaints contained  separate  and  dlstlnrt  of- 
fenses; that  the  officers  of  said  Tooele  dty 
did  prosecute  said  several  complaints  and 
charges,  and  threaten  to  continue  to  prose- 
cute said  plaintiffs  for  supposed  violations 
of  said  ordinance. 

The  allegations  upon  which  plaintiffs  rely 
for  injunctive  Interference  with  said  alleged 
and  threatened  prosecutions  are  as  follows: 
"That  to  defend  the  said  prosecutions  sev- 
erally, as  the  plaintiffs  will  be  compelled  to 
do,  unless  the  said  prosecutions  are  restrain- 
ed by  order  of  this  court,  does  and  will  give 
rise  to  multiplicity  of  actions;  that  the  plain- 
tiffs herein,  if  compelled  to  defend  said  ac- 
tions separately,  will  be  compelled  to  expend 
large  sums  of  money ;  that  the  said  prosecu- 
tions are  oppressive  and  unreasonable,  and. 
unless  the  said  dty  Is  restrained  from  prose- 
cuting the  said  acdons  by  order  of  this  court, 
the  means  of  these  plaintiffs  will  be  totally 
consumed  in  defending  themselves  against 
said  charges,  and  the  plaintiff  herein  will  no 
longer  be  able  to  properly  defend  themselves 
in  such  actions,  -to  the  great  and  irreparable 
damage  of  the  plaintiffs." 

For  a  second  cause  of  action  It  Is  alleged 
that,  pursuant  to  the  provisions  of  said  ordi- 
nance, the  plaintiffs  have  been  charged  with 
and  prosecuted,  aod  will  continue  to  be  pros- 
ecuted, for  maintaining  nuisances ;  and  for  a 
third  cause  of  adion  it  la  alleged  that,  by 
virtue  of  a  search  and  seizure  provision  con- 
tained In  said  ordinance,  the  officers  6t  saM 
Tooele  dty  have  seised  and  carried  away 
certain  Intoxicating  llqnors,  the  property  of 
said  plaintiffs.  It  is  also  alleged,  upon  In- 
formation and  bdle^  that  prosecntlons  based 
on  said  ordinance  will  be  Instltnted  against 
other  residents  of  Tooele  d^.  It  Is  further 
allseed  that  said  ordinance  Is  void;  the  rea- 
wns  therefor  being  stated. 

The  defendant  demurred  to  the  complaint 
for  want  of  fiicts.  "  The  dlstrld  court  of 
Tooele  county  sustained  the  demurrer  as  to 
the  first  two  causes  of  adion  set  forth  In  the 
complaint  and  overruled  it  as  to  the  third. 
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Pnrsnant  to  tbe  atlpulatUms  of  counsel  Meet- 
ing to  stand  upon  tbetr  pleadings,  respectlTe- 
ly,  tbe  court  tben  Issued  a  perpetual  Injunc- 
tloii  against  the  dty  on  the  third  cause  of 
action,  and  denied  an  Injunction  and  dis- 
missed the  complaint  as  to  tbe  first  and  sec- 
ond causes  of  action.  Platntlf&i  appeal  from 
that  part  of  tbe  judgment  denying  tbe  in- 
junction, and  tbe  defendants  appeal  from 
that  part  granting  the  same. 

[1]  At  the  hearing  we,  sua  sponte,  ques- 
tloned  the  power,  or,  at  least,  the  propriety 
of  a  court  of  equity  to  grant  the  relief  un- 
der the  conceded  facts  and  circumstances. 
Counsel  for  both  sides,  however,  urgently  re- 
quested that  we  shonld'  hear  and  determine 
the  appeal.  We  accordingly  heard  their  ar- 
guments upon  the  condition  that  they  file 
a  brief,  in  which  they  should  refer  us  to 
the  authorities  in  support  of  the  contention 
that  It  Is  proper  for  a  court  of  equity  to 
grant  Injunctive  relief  In  cases  like  the  one 
at  bar.  Counsel  have  filed  such  a  brief, 
lu  which  they  have  referred  us  to  many 
eases  where  courts  of  equity  have  granted  in- 
junctive relief,  Involving  both  criminal  and 
quasi  criminal  prosecutions  based  upon  or- 
dinances or  laws  that  were  alleged  to  be 
void.  They  have  also  referred  us  to  cases 
wherein  the  courts  have  denied  such  relief. 
Among  the  cases  dted  by  counsel  wherein 
courts  have  interfered  are  the  following : 
Detroit  v.  Detroit,  etc.,  R.  Co.,  184  XJ.  S. 
378,  22  Sup.  Ct.  410,  46  L.  Ed.  592;  South 
Covington  &  C.  St.  Ry.  Co.  v.  Berry,  93  Ky. 
43,  18  S.  W.  1026,  15  L.  R.  A.  604,  40  Am. 
St.  Rep.  101;  Hall  v.  Dunn,  52  Or.  475,  97 
Pac.  811,  25  L.  R.  A.  (N.  S.)  193 ;  Mayor  v. 
Radecke,  49  Md.  217,  33  Am.  Rep.  239 ;  Bear 
V.  City  of  Cedar  Rapids,  147  Iowa,  341,  126 
X.  W.  324,  27  L.  R.  A.  (N.  S.)  1150;  City 
of  Chicago  V.  CoUlns,  175  111.  445,  51  N.  E. 
907.  49  L.  B.  A.  408,  67  Am.  St.  Rep.  224. 
We  shall  not  pause  now  to  set  forth  the 
facts  and  circumstances  upon  which  the  de> 
dslons  in  the  foregoing  cases  are  based. 
It  must  suffice  to  say  that  a  mere  cursory 
reading  of  them  shows  that  in  all  of  them 
some  legal,  and  in  some  of  them  quasi  pul>- 
Uc,  business  or  enterprise  was  Involved  which 
would  suffer  irreparable  Injury,  If  It  would 
not  be  entirely  destroyed,  in  case  tbe  prose- 
cutions under  the  alleged  invalid  ordinances 
were  permitted  to  be  carried  on  or  continued. 
Again,  in  many  of  those  cases  many  hun- 
dreds, posdbly  thousands,  of  people  might  be 
directly  affected,  or  Indirectly  at  least,  by 
tbe  prosecutions,  many  of  wbom  might  hare 
lieen  seriously  Inconvenienced  and  damaged. 
In  addition  to  the  fbreeolng,  the  penalties 
that  might  have  been  imposed  for  violaUons 
of  the  ordinances  In  question.  If  multiplied 
as  they  might  have  be^  by  continued  prose- 
cutions, would  have  been  a  most  serious 
burden  upon  a  lawful  business  or  enterprise, 
and  might,  in  many  cases,  have  caused  its 
destruction.    While  we  do  not  wish  to  be 


undOTBtood  as  saying  that  in  all  of  tbe  eases 
all  of  tbe  foiegfdng  oonaeanences  would  fol- 
low or  were  threatened,  yet  in  all  of  them 
edtber  Irreparable  injury  was  threatened,  or 
a  multiplicity  of  suits  were  imminent,  which, 
if  carried  on,  would,  ct  itself,  bare  amounted 
to  oppression. 

No  lawful  business  or  enterprise  Is  being 
assailed  here,  although  plaintiffs  are  prose- 
cuted under  an  alleged  invalid  ordinance. 
Nor  is  It  alleged  that  any  property  which 
plaintiffs  may  lawfully  possess  or  deal  wltb 
will  be  interfered  with.  The  ordinance  In 
question  covers  precisely  the  same  ground 
that  is  covered  by  tbe  state  law  which  was 
in  full  force  and  effect  in  Tooele  city  when 
the  acts  with  which  the  plalntias  are  chain- 
ed in  the  complaints  filed  against  them  are 
alleged  to  have  been  committed.  Indeed, 
one  of  the  grounds  u[>on  which  the  validity 
of  the  ordinance  is  assailed  is  that  It  covers 
precisely  the  same  ground  covered  by  the 
state  law,  with  penalties  practically  the  same 
as  those  Imposed  by  that  law.  Neither  of 
the  plaintiffs,  therefore,  could  have  been 
lawfully  engaged  In  the  traffic  of  intoxicat- 
ing liquors  when  the  complaints  were  filed 
against  them;  nor  can  either  of  them,  nor 
any  one  else,  be  so  engaged  now  In  Tooele 
city.  No  lawful  business  or  enterprise  is 
therefore  either  molested  or  threatened  by 
the  prosecutions  in  qpestlon,  or  by  any  simi- 
lar ODBB.  How  can  it  be  successfully  con- 
tended, therefore,  that  Irreparable  damage  to 
or  loss  of  property  which  is  being  devoted 
to  legal  purposes  is  possible?  All  that  plain* 
tiffs,  or  either  of  them,  could  gain  if  tbe 
ordinance  in  question  were  held  void  would 
be  that  the  penalty  and  costs  that  were  im- 
posed upon  the  conviction  in  the  lower  court 
could  not  be  enforced  against  them.  This 
Is  the  usual  result  of  every  crimiDal  prose- 
cution which  falls  on  appeal,  regardl^  of 
the  grounds  for  which  it  falls.  Again,  plain- 
tiffs are  not  threat^ed  with  itrosecutlons, 
nor  with  search  and  seizure,  nor  with  main- 
taining nuisances,  unless  there  Is  some  cause 
for  believing  that  they  have  committed  some 
act  wblcb  is  not  alime  prohibited  by  tbe  or- 
dinance in  question,  but  is  likewise  problbit* 
ed  by  the  state  law.  Immunity,  therefore, 
from  prosecations  for  conmdttli^  acts  de- 
nounced by  the  ordinance  is  of  litUe,  tf  any, 
consequence,  since  the  same  acts  are  pro- 
hibited by  tbe  state  Uqnor  law,  wbldi  Is  in 
force  in  Tooele  tltr.  It  a  eoiat  of  equity 
may  Interfere  in  this  case,  it  may  do  so  in 
any  oininal  prosecotlon,  where  tbe  claim  Is 
put  forth  that  the  ordinance  or  law  upon 
which  the  prosecution  Is  based  is  invaUd. 
Indeed,  why  may  it  not  be  done  in  a  case 
where  Uie  plaintilf,  as  here,  alleges  that  if 
be  ccmtlmiea  to  violate  the  law  or  ordlaanoe 
be  will  contlniie  to  be  proseented.  and  Oie 
numerous  prosecations  will  be  an  irrepara- 
ble Injury  to  blm,  although  the  prosecations 
are  perfectly  legal?  In  addition  to  all  tlii& 
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ptolnHlh  hare  a  plain,  qieedy,  and  adean^te 
mnedy  at  law  by  appeal  to  tbis  conrt.  In 
Qua  oonnectlm,  if  it  bad  been  dealred  to 
hasten  tbe  progrefla  of  the  case  to  test  the 
validity  of  tbe  ordinance  In  tbla  court,  coun- 
ael  could  hare  stipnlated  the  facts,  as  In 
legal  effect  was  done  in  tbls  case,  and  the 
trial  court.  In  pMslag  upon  the  facta,  also 
cDold  bavo  passed  on  tbe  validity  of  tbe 
orffinanc^  and  dtb^  party  conld  tboi  bare 
appealed  from  title  dedsionf  and  conld  tbn 
have  tbe  anestion  of  tbe  validity  of  tbe  or- 
dinance detemdned  in  the  usual  and  ordi- 
nary mediod.  From  what  Is  made  to  appear, 
we  do  not  see  wby  sodi  a  case  could  not 
have  been  presented  on  appeal  and  submitted 
to  this  court  within  the  time  that  tbla  case 
was  heard  and  submitted.  If  such  a  coarse 
had  been  pursued,  in  view  that  tbe  case 
Is  CElminal  in  its  nature,  it  could,  and  no 
doidit  would,  bave  bem  decided  aa  soon  as 
this  aKkeal  is  now  bdng  decided-  In  the  six 
years  that  the  writer  baa  been  a  member 
of  this  court,  no  criminal  case  that  was 
regularly  submitted  to  this  court  has  been 
permitted  to  pass  beyond  the  term  without 
a  dedsion.  Appeals  to  this  court  in  crim- 
inal cases,  especially  where  tbe  validity  of 
statutes  or  ordinances  is  Involved,  may  thus 
be  speedily  presented,  and  will,  except  for 
special  reasons,  as  speedily  be  determined. 
In  no  view,  therefore,  that  can  be  taken  is 
there  any  ground  upon  which  to  base  a 
right  to  equitable  relief  in  tills  case. 

The  following  are  a  few  of  the  many  cases 
that  could  be  dted  in  which  It  is  held  that 
courts  of  equity  have  no  authority  to  en- 
jcia  courts  of  law  from  prosecuting  alleged 
violations  of  ordinances  in  the  regular  and 
ordinary  manner,  although  such  ordinances 
were  claimed  to  be,  and  in  some  cases  con- 
ceded to  be,,  void  In  certain  respects:  Chi- 
cago, B.  &  Q.  Ry.  V.  City  of  Ottawa,  148 
111.  397,  36  N.  E.  85;  Shellman  v.  Saxou. 
134  Ga.  29,  67  S.  E.  438,  2T  L.  R.  A.  (N.  S.) 
4S2;  Foyer  v.  Village  of  Des  Plains,  123 
III.  Ill,  13  N.  E.  819,  S  Am.  St  Rep.  494; 
Yates  V.  Village  of  Batavla,  79  IlL  500.  We 
think  no  case  can  be  found,  at  least  we  have 
found  none,  where  a  court  of  equity  baa  in- 
terfered with  a  case  in  which  the  facts  and 
drcumstonces  were  as  in  tbe  case  at  bar. 

[Z]  It  no  doubt  sounds  well,  and  especial- 
ly to  the  lay  ear,  to  say  that  a  court  that  has 
jmlsdicUon  of  the  general  subject-matter 
xhonld  in  all  cases  determine  the  real  ques- 
tions Involved,  regardless  of  the  manner  or 
form  In  which  such  questions  are  presented 
to  the  courts.  To  aigue  for  sucb  a  pro- 
cedure is  to  ignore  the  fact  that,  although 
law  and  equl^  may  be  administered  by  the 
name  court,  and  in  this  stote  In  the  same 
action,  nevertheless  the  functions  of  law  and 
equity  cannot,  without  endless  confusion,  be 
oitirely  disrcfliarded  or  ignored.  Equity  can 
intercede  only  where  tbe  law  Is  inadeg^te, 


or  Is  impotent  to  prevent  gross  Injui^ce  or 
Irr^rable  tojnry.  If  a  court  ot  e/vtity 
interfered  witb  tbe  law  when  tbe  law,  as  in 
tbe  case  at  bar,  is  supreme,  it  would  amnnt 
to  usurpatton.  Usurpation  must  ix^tably 
lead  to  revolution,  and  rerolntUnt  to  anarchy 
and  cbaos.  If,  therrfore^  w^  In  our  equlto- 
ble  power,  abonld  intwtere  in  tbls  case, 
swdi  Interference,  in  our  judgmoit,  would 
be  usurpation,  pure  and  simple.  This  we 
have  no  right  to  do. 

Tbe  appeal  ^ould  therefore  be  dtsndssed. 
8uc9i  is  tbe  ordOT. 

HcOABTT,  0.  J.,  and  STBAUP,  J.,  con- 
cur. 


(42  Utah,  288> 

PROGRESS  SPINNING  &  ENITTINa 
MILLS  CO.  V.  SOUTHERN  NAT. 
INS.  CO. 

{Supreme  Court  of  Utah.   Jan.  29,  1918.) 

1.  INSDBANCB    (|  319»)— FiBE  iNBTJaANCB  — 

Conditions— Addition Ai.  Risk. 

Where  a  fire  policy  isBued  upon  a  boilding 
described  aa  a  water  power  woolen  mill  pro- 
vided that  It  should  be  void  if  the  hazard  was 
increased  by  any  means  within  tbe  control  or 
knowledge  of  the  insured,  the  policy  became 
void  upon  the  insured's  begionio^  the  exclusive 
manufacture  of  cotton  bats,  which  was  much 
more  likely  to  cause  fire  tlum  manufactore  of 
woolen  goods. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $S  761-756,  7JS8;  Dec  Dig.  %  819.*] 

2.  INSUBANCE  (8  372*)— CONDmONS— WAIVBB. 

A  condition  in  a  fire  policy  that  it  should 
become  void  if  the  risk  be  increased  by  any 
means  within  the  control  or  knowledge  of  the 
insured,  being  for  the  benefit  of  the  insurer, 
may  be  waived. 

fEd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  941;  Dec  Dig.  f  372.*] 

3.  iNBtlBANCB   ({  378*)  —  FiBE  InSUKANCX  — 
"WAlVaE"— WHAT  OONSTITUTES. 

A  waiver  of  a  condition  in  a  fire  policy 
operates  as  an  estoppef  on  tbe  party  who 
waives,  and  it  is  not  essential  that  the  party 
in  whose  favor  it  la  made  must  prove  all  the 
elements  of  an  estoppel  in  pais,  consequently 
a  condition  in  an  insurance  policy  that  it  should 
be  void  if  tbe  hazard  was  increased  by  any 
means  within  tbe  knowledge  of  the  insured  is 
□ot  waived  because  the  aj^ent  of  the  insured 
inspected  the  property  which  was  described  aa 
a  woolen  mill  about  a  year  before  the  fire,  and 
before  tbe  insurer  had  begun  the  manufacture 
of  cotton  bats  which  caused  the  conflagration. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  96S-997;  Dec  Dig.  |  378.* 

For  other  definitions,  see  Words  and  Fhras- 
es,  vol.  8,  pp.  7875-7381.] 

4.  APPEAL  ANO  EbBOB  (|  1029*)— RB VIEW- 

Habmlbss  Ebbob. 

In  an  action  on  a  fire  policy,  where  the 
evidence  was  not  in  conflict,  and  the  jury  could 
have  rightfully  returned  only  one  verdict,  the 
verdict  IB  equivalent  to  a  directed  verdict,  and 
any  errors  committed  are  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Sf  4035,  4036;  Dec  Dig.  | 
1029.*] 

A!V)eal  from  District  Court,  Salt  lake 
County;  0.  W.  Uors^  Judge. 
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Action  by  the  Progress  Spinning  &  Ejolt- 
tlng  Mills  Company  against  the  Soutbem 
National  Insurance  Company.  From  a  Judg- 
ment tor  defendant,  plaintiff  appeals.  AJC- 
flrmed. 

Stewart,  Stewart  &  Alexander,  of  Salt 
Lake  City,  for  appellant  Soren  X.  Cbrlaten- 
aea,  of  Salt  Lake  City,  f6r  respondent. 

FRIGK,  J.  Appellant  brought  tbls  action 
upon  a  fire  Insurance  policy  to  recorer  a  loss 
by  Are  of  property  covered  by  said  policy. 
The  cause  was  tried  to  a  jury,  who  returned 
a  verdict  for  the  insurance  company,  the 
respondent  here.  The  court  entered  Judg- 
ment upon  the  verdict,  from  which  this  ap- 
peal Is  prosecuted. 

[1  ]  Bespondent  admitted  the  issuance  and 
delivery  of  the  policy,  admitted  the  fire  and 
the  loss,  but  interposed  various  affirmative 
defenses,  among  which  was  one  tliat  at  the 
time  of  the  flre  the  policy  In  question  was 
not  In  force  "for  the  reason  that  the  said 
policy  contained  a  provision  that  If  the  haz- 
ard was  Increased  by  any  means  within  the 
control  or  knowledge  of  the  Insured  said 
policy  should  be  void."  It  is  accordingly 
averred  in  apt  terms  that  the  proi>erty  de- 
scribed in  the  policy,  after  the  Insurance 
thereof,  was,  by  the  Insured,  devoted  to  a 
use  which  greatly  Increased  the  hazard  or 
risk  of  destruction  by  flre  without  the  knowl- 
edge or  consent  of  the  insurer.  The  facts 
constituting  the-  Increased  hazard  are  fully 
set  forth  In  the  answer. 

The  property  that  was  covered  by  the 
policy  was  described  thus:  Five  hundred 
dollars  on  one  and  two  story  shingle  and 
metal  roof  frame  building,  occupied  as  wa- 
ter power  woolen  mills  and  dyehouse,  $400 
on  machinery  and  fixtures  "while  contained 
In  the  above-described  building.  "  The  other 
items  covered  by  the  policy,  amounting  to 
$100  additional,  are  not  material  here.  At 
the  trial,  after  the  evidence  was  all  In,  both 
parties  moved  for  a  directed  verdict,  which 
the  court  denied. 

We  have  carefully  read  all  the  evidmce 
adduced  at  the  trial  as  the  same  is  preserved 
in  the  original  bill  of  exceptions,  and  we 
agree  with  counsel  on  both  sides  that  there 
is  practically  no  conflict  In  the  evidence, 
which,  with  respect  to  the  defense  referred 
to,  was  In  substance  as  follows:  That  at  the 
time  of  the  lire  the  Insured  property  was 
used  exclusively  for  the  manufacture  of 
"cotton  bats";  that  the  flre  originated  in  a 
machine  while  in  operation  that  was  used 
In  making  said  cotton  bats ;  that  the  use  of 
such  machines  and  the  manufacture  of  cot- 
ton bats  Is  extremely  hazardous:  that  the 
making  of  cotton  bats  is  much  more  hazard- 
ous than  the  manufacture  of  woolen  bats  or 
woolen  yams.  Indeed,  It  Is  beyond  contro- 
versy that.  In  order  to  make  cotton  bats  with 
any  degree  of  safety,  the  work  should  be 
done  in  a  fireproof  building  or  apartment, 


and  that  the  building  In  which  the  cotton 
bats  In  question  were  manufactured  by  ap- 
pellant was  not  fireproof.  Counsel  for  ap- 
pellant do  not  question  the  proof  with  re- 
spect to  the  great  hazard  which  surrounds 
the  manufacture  of  cotton  bats.  The  presi- 
dent of  the  appellant  corporation,  as  well  as 
all  of  Its  witnesses,  conceded  that  to  be  a 
fact  Counsel  contend,  however,  that  the 
property  was  insured  as  "woolen  mtUs,"  and 
that  it  Is  usual  In  the  conduct  of  such  mills 
to  manufacture  cotton  bats,  oottoa  yarns,  or 
fabrics  composed  of  both  wool  and  cotton  in 
connection  with  the  manufacture  of  woolen 
goods  generally.  There  Is  evidence  In  the 
record  to  the  effect  that  at  least  In  some 
woolen  mills  there  were  also  manufactured 
cotton  goods  and  cotton  fabrics,  but  the  evi- 
dence to  our  minds  is  conclusive  that  a  man- 
ufacturing pla.nt-  which  manufactures  cotton 
bats  exclusively  is  not  and  cannot  come 
within  the  designation  of  a  woolen  mill. 
Moreover,  it  is  practically  conceded  by  all 
the  wlbiesses  who  had  the  experience  and 
testified  upon  the  subject  that  the  dniy  safe 
method  of  mannfacturing  cotton  bats  la  In 
a  flr^roof  buildins  or  departmmt  where  the 
flre  can  be  confined  to  the  machine  where  It 
originates.  That  the  statements  In  the  rec- 
ord made  by  the  witnesses  are  well  founded 
is  abundantly  denumstrated  In  the  case  at 
bar.  The  flre  in  question  started  In  a  ma- 
chine while  the  operator  tliereof  ^ms  work- 
ing at  it  making  cotton  bats.  This  the  fore- 
man of  appellant's  plant  testified  was  the 
usual  and  ordinary  way  flre  starts  in  wacb. 
machines.  He,  In  effect,  farther  testified 
that  when  flre  starts  In  such  a  machine  it 
Is  practically  the  same  as  a  gunpowder  ex- 
plosion ;  that  the  flre  In  an  Instant  envelops 
the  whole  machine  and  all  the  cotton  that 
may  be  In,  on  or  near  It ;  that  In  the  manu- 
facture of  woolens,  although  flre  were  caused 
by  the  use  of  the  machine,  yet  the  woolen 
fabric  would  not  cause  an  explosion,  nor 
would  It  burst  Into  flame,  but  would  only 
smolder,  and  therefore  could  be  controlled, 
while  a  flre  originating  in  a  machine  that  was 
used  to  manufacture  cotton  bats,  such  as  the 
one  used  by  appellant,  cannot  be  controlled. 
It  Is  also  true  that,  one  of  the  witnesses  for 
appellant  testifled  that  he  knew  of  three  so- 
called  woolen  mills  that  produced  cotton  bats 
in  connection  with  woolen  bats  and  other 
fabrics,  but  he  admitted  that  at  least  two 
of  those  mills  were  destroyed  by  flre  within 
a  short  time  after  commencing  the  manu- 
facture of  cotton  bats  as  aforesaid.  Another 
witness  testifled  that  he  knew  of  at  least  one 
so-called  woolen  mill  In  the  east  that  manu- 
factured cotton  bats  In  connection  with  the 
manufacture  of  woolen  goods.  All  of  these 
witnesses,  however,  admitted  that  the.  manu- 
facture of  cotton  bats  Is  extremely  hazard- 
ous so  far  as  concerns  the  risk  of  setting 
flre,  and  In  that  regard  much  more  hazard- 
ous than  the  manufacture  of  woolen  bats  or 
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wofdea  fabrics.  There  1b,'  tberefore,  no  dis- 
pute In  tbe  evkloice  that  the  mauafactare 
ot  cotton  bats  1b  much  nuHre  basardoos  than 
IB  tbe  mannfactare  of  woolen  bats  or  woolen 
fabrics,  or  even  fabrics  composed  of  both 
vool  and  cotton.  The  attempt  made  by  ap- 
pellant, tberefore,  to  show  that  In  a  few 
othw  instances  so-called  woolen  mllla  also 
mannfactnre  cotton  bats  or  mixed  woolen 
and  cotton  fabrics,  can  have  no  bearing  upon 
the  qaeetlon  inrolved  here.  We  think  no 
one  would  question  the  right  of  any  woolen 
mill  to  also  use  cotton  in  Its  mill,  and  so  long 
as  tbe  hazard  Is  not  materially  Increased, 
which  is  always  a  qnestion  of  fact,  the  use 
of  cotton  In  connection  with  wool  could  not 
be  objected  to;  but  when,  as  in  this  case,  the 
mill  is  practically  turned  Into  a  powder  mag- 
asine,  the  Insnrer  has  a  right  to  Insist  upon 
the  conditions  of  the  policy  that  the  hazard 
shall  not  be  materially  increased  by  the  in- 
sured with  Impunity. 

[2,  3]  Nor  can  the  contentioQ  made  by  ap* 
pellant  be  sustained  that  the  agent  of  re- 
spondent knew  to  what  use  the  Insured  prop- 
erty .was  devoted,  and  therefore  the  right  to 
Insist  upon  tbe  condition  In  the  policy  was 
waived.  The  only  evidence  in  the  record  up- 
on that  subject  Is  that  tbe  agent  of  respond- 
ent, who  lived  in  Salt  Lake  City,  while  the 
property  in  question  was  located  In  Spring- 
vllle,  more  than  60  miles  distant  from  Salt 
I*ke  City,  became  "acquainted  with  theproiH 
erty"  the  year  preceding  the  fire  when  a 
prior  policy  covering  the  same  property  was 
issued ;  that  either  be  or  some  of  bis  as- 
sistants had  Inspected  tbe  property  either 
before  or  after  the  present  policy  was  Is- 
sued. There  is  not  a  word  of  testimony, 
however,  that  either  the  agent  who  Issued 
the  policy  or  any  of  his  asdstants  knew  that 
the  property  was  devoted  to  the  manufacture 
of  cotton  bats.  There  is  no  evidence  that 
either  the  agent  or  any  one  of  his  assistants 
was  ever  inside  of  tbe  building,  or,  If  so,  that 
either  knew  anything  about  what  appellant's 
methods  of  manufacturing  were.  No  doubt 
9ucb  a  provision  in  a  xwlicy,  like  all  others 
that  are  made  for  tbe  benefit  of  the  insurer, 
may  be  waived,  and  this  may  be  done  either 
expressly  or  by  implication;  but  a  waiver 
Implies  knowledge  of  the  actual  conditions 
waived.  In  Concordia  Fire  Ins.  Co.  v.  John- 
son, 4  Kan.  App.  10-11,  45  Fac.  723,  in  pass- 
ing upon  a  like  provision  in  an  insurance  pol- 
icy, the  court  says:  "To  constitute  a  waiver, 
however,  there  must  be  sometbing  more  than 
mere  knowledge  on  the  part  of  tbe  agent. 
His  language  or  conduct  must  be  such  as  to 
show  an  intentlou  to  waive  the  particular 
condition  of  the  policy  which  is  the  subject 
of  controversy,  or  to  evidence  his  consent  to 
any  change  made  which  affects  the  hazard  of 
the  risk,  wben  consent  is  necessary."  In 
Mechanics*  Ins.  Co.  of  Philadelphia  v.  Hodge, 
U9  111.  298.  37  N.  E.  51,  in  the  headnote,  the 
rule  Is  stated  thus:  "Notice  of  tbe  facts  con- 
stituting the  Increased  hazard,  to  the  agent 
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of  tbe  company,  is  tbe  same  aS  notice  to  such 
company.  When  the  agent  has  aU  the  knowl< 
edge  of  tbe  increased  danger  that  tbe  as< 
sured  has,  notice  to  such  agent  is  not  re- 
quired." When  a  waiver  Is  claimed,  the 
question  of  whether  it  la  established  or  not 
may  depend  Very  much  upon  tbe  nature  of 
the  condition  or  the  thing  which  it  is  assert- 
ed was  waived.  As  pointed  ont  In  Loftis  v. 
Insurance  Co.,  38  Utah,  532,  114  Pac  134,  "a 
waiver  operates  as  an  estoppel  on  the  party 
who  waives,"  yet  "It  is  not  (In  all  cases)  es- 
sential to  a  waiver  that  a  par^  In  whose 
fiiTor  it  is  made  must  prove  all  tbe  elements 
of  an  estoppel  In  pals  b^re  be  is  oitttled  to 
avail  hlmseU  of  the  wairer."  In  a  matter 
sa<A  as  iB  claimed  was  waived  here  it  must 
th«»f6re  aKiear  that  the  agent  of  the  com- 
pany knew  all  of  the  &cts  and  condltltms 
concerning  the  use  of  the  property,  and,  aft^ 
knowing  them,  permitted  the  policy  to  con- 
tinue in  force,  or  that  be  issued  it  with  full 
knowledge  of  the  facts  and  conditions  wliich 
would  avoid  the  policy.  It  may  be  that  the 
language  used  by  tbe  Kansas  court  la  a 
little  too  strong,  since  It  implies  that  some 
affirmative  act,  and  hence  more  than  full 
knowledge  upon  tbe  part- of  tbe  agent  Is  re- 
quired. We  think  it  Is  necessary,  as  stated 
by  the  Supreme  Court  of  Illinois  in  the  case 
above  referred  to,  that  it  be  shown  that  the 
agent  who  Issued  the  policy  had  full  knowl- 
edge respecting  the  use  and  condition  of  tbe 
property,  and  then  from  his  acts  and  con< 
duct,  considered  In  connection  with  such 
knowledge,  a  waiver  might  be  implied.  A 
condition  in  an  Insurance  policy  like  the  one 
now  under  consideration  Is  of  the  essence  of 
th6  contract  of  Insurance  and  should  not  be 
deemed  to  be  waived,  unless  the  company 
through  Its  authorized  agent  or  otherwise  is 
shown  to  have  had  full  knowledge  that  the 
property  was  not  devoted  to  the  use  spectfled 
in  the  policy,  and  that  tbe  use  to  which  It 
was  being  devoted  materially  increased  tbe 
hazard.  When  such  Is  made  to  appear,  and 
it  is  also  made  to  appear  that  after  having 
full  knowledge  as  aforesaid  the  company  does 
not  witbin  a  reasonable  time  cancel  the  pol- 
icy but  continues  It  In  force,  it  may  not 
thereafter,  in  case  of  loss  through  fire,  In- 
sist upon  the  forfeiture  of  the  policy. 

[4]  In  this  case  there  is  no  evidence  upon 
which  a  finding  of  a  waiver  could  be  based 
or  justified.  In  view,  therefore,  that  tbe  evi- 
dence showing  a  material  increase  In  hazard 
which  was  entirely  under  the  control  of  the 
insured  is  practically  without  dispute,  and 
that  there  is  no  evid^ice  which  would  sup- 
port a  waiver,  tbe  jury,  under  their  oaths, 
would  not  have  be^  justified  '  in  returning 
any  other  verdict  than  tbe  one  that  was  re- 
turned. In  legal  effect,  therefore,  tbe  verdict 
Is  the  same  as  tbou|^  tb»  court  bad  directed 
it  as  matter  of  law. 

In  view  of  the  foregoing,  the  other  assign- 
ments become  immaterial,  since  the  erron^ 
U  any  were  committed,  axe  barmlesSi 
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We  an  of  tbe  <vliii(ni.  In  view  of  all  the 
evldeiice,  whldi,  aa  we  bave  seen,  connsd  for 
both  parties  by  their  requests  ctmceded  to  be 
wUhoot  dlspnt^  the  Terdlct  and  Judgment 
are  clearly  right,  and  should  be  affirmed. 

The  judgm^t  la  affirmed,  with  costs  to  re- 
spondent 

IfcCABTT,  a      and  STRAUF,  concur. 


(42  Utab,  M) 

CCIHBB  FAINT  &  GLASS  00.  T.  OLDABON 
et  aL 

(Supreme  Court  of  Utah.   Jan.  81.  1913.) 

1.  Mechanics'  Xjsrb  (i  281*)— Fobkclobdbk 
--AMOUNT  or  Incdubbakce  —  EviDENca — 
Weight. 

In  an  action  to  foreclose  a  mechanic's  lien, 
evidence  had  to  show  that  the  mortgagee,  un- 
der a  mortgage  for  $12,390,  given  for  tbe  pur- 
pose of  raising  fuods  to  construct  Uie  building 
mvolved,  advanced  only  $10,407.60  thereunder. 

[Kd.  Note.— For  other  cases,  see  Mechanics* 
^DSj  Cent  Dig.  {8  665-672;    Dec.  Dig.  f 

2.  HOBTGAOES  (8  161*)— MECHAHIOS'  IdENS— 

Fbiobitt. 

While  a  mortgagee,  under  a  mortgage  giv- 
en for  the  purpose  of  raising  funds  to  con- 
Btmct  a  budding,  has  a  lien  prior  to  that  of 
a  subcontractor  performing  labor  and  furnish- 
ing materials  for  such  bunding,  such  Ueo  ex- 
tends only  to  the  amount  actually  adTanced  on 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  M  307,  300-311,  314.  329,  88^^; 
Dec,  Dig.  1 161.*] 

3.  Mobtoages  (\  161*)— Mbchanigs'  Liens— 

Pbiobitt. 

Where  mortgages  and  the  secured  notes 
and  bonds  were  made  payable  to  a  trust  com- 

gany,  It  •was  not  a  purchaser  thereof;  and 
ence  was  entitled  to  ^orce  its  lien,  as  against 
a  subcontractor  furnishing  materials  end  labor 
for  the  improvement  of  toe  property,  only  for 
the  amount  advanced,  and  not  for  th&  face 
value  of  the  mortgages. 

[Ed.  Note.— For  other  eases,  see  Mortgagee, 
Cent.  Dig.  H  307,  809-811,  314-329.  33^^; 
Dec.  Dig.  I  151.*) 

4.  UsuBT  (8  50*)— Evidence— Sutficienct. 

Under  Comp.  Laws  1907,  |  1241x3,  pro- 
viding that  ail  bonds,  mortgages,  etc.,  whereup- 
on or  whereby  there  shall  be  reserved  or  talcen 
or  secured,  or  agreed  to  be  reserved  or  taken, 
any  greater  interest  than  that  prescribed  by 
statute,  shaU  be  void,  and  section  1241x8,  pro- 
viding that  when  it  satisfactorily  appears  that 
any  such  instrument  is  usurious  the  court  must 
declare  it  void  and  order  it  delivered  up  and 
canceled,  the  cour^  could  not  declare  a  mort- 
gage void  where,  if  interest  was  computed  by 
one  method,  there  was  no  usury,  although,  if 
computed  by  another  method,  there  was  usury, 
since  forfeitures  will  he  enforced  only  when 
tbe  proof  is  clear  and  convincing, 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  S  107;  Dec  Dig.  8  50.*  j 

Appeal  from  District  Court*  Salt  lake 
County ;  T.  D.  Lewis,  Judge. 

Action  by  the  Culmer  P^t  &  Glass  Cwn- 
pany  against  John  T.  Oteaaon  and  others 
to  foreclose  a  mechanic's  lien.  From  the 
judgment,  defendant  F.  W.  German  appeals. 
Reversed  and  remanded,  with  directions. 


E.  A.  Walton,  H.  E.  Wllaon,  and  Goodwin 
&  Van  Pelt,  aU  of  Salt  Lake  City,  for  appel* 
lant  Edward  McGurrln  and  Snyder  ft  Siv 
ier,  all  of  Salt  Lake  (%tj,  ftw  reapondent 
Salt  Lake  Security  Sc  Trust  Co. 

PRICK.  J.  The  Cnlmer  Faint  ft  Glaaa 
Company  commenced"  this  action  against  John 
T.  Gleaaon  and  Adell  Gleaaon,  aa  ownera  of 
certain  real  eatate^  which  la  deacrUied,  and 
against  one  O.  M.  Eingdahl,  aa  contractor,  to 
foreclose  a  meehanlc'a  Uol  The  appellant. 
P.  W.  Gorman,  and  the  Salt  Uke  Security 
&  Trust  Company,  hereinafter  called  trust 
company,  were  also  made  partlea;  the  for^ 
mer  ^'i«iFpii>g  a  mechanic's  ii&if  and  the  lat- 
ter claiming  a  lien  as  mortgagee,  upon  the 
real  estate  aforesaid.  Thne  were  also  other 
parties  to  the  action;  but  all  of  those,  as 
well  as  the  Culmer  Faint  ft  Glaaa  Company 
and  the  Gleasons,  bare  either  been  dismissed 
from  or  hare  abandoned  the  caae.  Both  Mr. 
Gorman  and  the  trust  company  filed  cross- 
complain  ts,  In  which  th^  set  op  thrtr  re- 
spective liens ;  and  the  whole  controversy  on 
this  appeal  is  between  those  two  claimants. 

The  district  court.  In  substance,  found  that 
on  the  12th  day  of  May,  the  Gleasona 
entered  into  a  contract  witti  O.  M.  Bngdahl, 
wherein  said  Engdahl  agreed  to  conatruct 
and  comxAete  a  certain  building  fOr  aald 
Gleasons  npon  certain  real  estate^  duly  de- 
scribed, for  the  sum  of  ¥12,390.  which  bnUd- 
big  waa  duly  erected ;  that  thereafter  P.  W. 
Gorman  entered  Into  a  contract  wltb  Contrac- 
tor Engdahl,  whendn  aald  Gorman  i^preed  to 
furnish  the  material  and  perform  the  neces- 
sary labor  to  complete  the  plumbing,  and  to 
install  a  steam  heating  plant  in  said  build- 
ing, for  the  sum  of  91.400,  which  Ehigdahl 
agreed  to  pay  Gorman  ft>r  said  material  and 
labor;  that  said  Gorman  fully  performed 
bis  said  contract  and  comjAeted  the  plumbing 
and  installed  the  heating  plant  in  said  build- 
ing, but  received  only  the  sum  of  9000,  to  be 
applied  on  the  contract  price,  leaving  a  bal- 
ance due  him  of  $900 ;  that  Gorman  had  com- 
plied with  all  the  providons  of  our  statute 
Klatlng  to  mechanics'  liens,  and  was  entitled 
to  a  mechanic's  hea  on  the  building  and  real 
estate  on  which  it  stands ;  that  Gorman  also 
was  entitled  to  f6.30  coats  for  filing  his  lien 
and  ¥26  as  an  attorney's  fee  for  foreclosing 
the  same,  under  the  statute;  that  on  the 
2lBt  day  of  April,  1910,  said  Gleasons  "made, 
executed,  and  delivered  to  tbe  Salt  Lake 
Security  &  Trust  Company"  tiieir  two  cer- 
tain mortgages,  one  for  98,000  and  the  other 
for  $4,390,  both  of  which  were  duly  recorded, 
and  were  Itens  on  the  real  estate  on  whldi 
the  building  \ras  erected,  as  aforesaid. 

As  conclusions  of  law,  the  court  found  that 
Gorman  was  entitled  to  a  Ilea  for  the  amounts 
found  due  him,  as  aforesaid,  on  the  bnild- 
ing  an$  real  estate;  that  the  trust  company 
also  waa  entitled  to  a  lien  for  the  amount 
of  its  mortgages,  to  wit,  $12,890:  and  that 
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said  mortgaga  liens  were  prior  aad  saperior 
to  Mr.  Gorman'8  lien. 

A  Judgment  or  decree  of  foreclosure  ot 
appellant's  lien  was  entered  In  accordance 
with  said  findings  and  concIuslonH  of  law, 
Mr.  Gorman  alone  appeals.  He  assails  both 
the  Qndings  of  fact  and  conclusions  of  law. 

Counsel  for  appellant  contend  that  there 
la  no  evidence  to  support  the  finding  that 
the  trust  company  Is  entitled  to  a  prior  lien 
for  the  sum  of  $12,300  as  against  Gorman, 
Bor  that  the  contract  price  for  the  construc- 
tion of  the  building  was  that  amount.  They 
insist  that  the  evidence  is  undisputed  that 
the  contract  price  for  the  construction  of 
the  building  was  $9,250  and  no  more.  Fur- 
ther, that  the  evidence  shows  that  the  trust 
company,  and  not  Bngdahl,  was  the  real 
contractor.  We  remark  that  the  evidence 
does  not  sustain  the  last  contention. 

[1]  While  it  is  true  that  the  nominal  con- 
tract price  for  the  construction  of  the  build- 
ing was  $12,390,  yet  the  undisputed  evidence 
Is  to  the  effect  that  the  actual  amount  to  be 
paid  the  contractor  was  $9,250,  and  that  only 
that  sum  was  actually  paid  to  him  for  the 
construction  and  completion  of  said  build- 
ing. The  evidence,  therefore,  does  not  sus- 
tain the  finding  that  the  contract  price  to 
construct  and  complete  the  building  was 
$12,390.  Nor  can  the  finding  or  conclusion, 
as  against  Gorman,  be  sustained  that  the 
trust  company  had  a  prior  Hen  on  the  build- 
ing and  lot  on  which  it  stands  for  the  sum 
of  $12,390.  With  regard  to  what  the  actual 
amount  was  that  was  advanced  by  the  trust 
company,  the  testimony  of  the  president  of 
said  company  leaves  no  room  for  doubt. 
His  testimony,  as  set  forth  In  the  printed 
nbstract,  and  which  is  not  disputed  ,by  any 
one,  is  as  follows :  "Exhibit  G  is  a  transcript 
of  our  ledger  account  of  O.  M.  Ebigdahl. 
Exhibit  F  Is  a  true  and  correct  transcript 
of  the  Qleason  account.  In  the  fourth  line 
tbe  entry  of  A.  H.  Birrell,  $590,  is  one  of  the 
disbursements  on  account  of  the  purchase 
price  of  this  bond  and  mortgage.  My  under- 
standing Is  that  the  next  Item  is  for  the 
services  of  Mr.  Gaboon.  The  Item  of  $2,210 
Is  the  difference  between  the  price  at  wliich 
we  purchased  thesb  bonds  and  mortgages 
and  their  face.  I  would  like  to  say  that 
$250  should  come  out  of  that,  making  a  net 
amount  of  $1,960.  That  item  la  the  difference 
between  what  we  paid  for  the  bond  and  its 
face.  We  purchased  these  bonds  and  mort- 
i^ges  at  84  per  cent  of  their  face,  and  this 
represents  the  difference  between  that  81 
per  cent,  and  the  face  value.  We  purchased 
from  Mr.  Birrell." 

Eighty-four  per  cent  of  $12,390  amounts 
to  the  sum  of  $10,407.60.  The  president's 
testimony,  to  our  minds.  Is  corroborated  by 
the  amounts  that  the  trust  company  claims 
were  actually  paid  out  for  the  construction 
of  the  bnilding.  The  amount  paid  to  Con- 
tractor Engdahl,  as  shown  by  the  vouchers, 
is  $0,263.70;  or  $13.70  mate  than  the  contract 


price;  and  the  amount  paid  to  tbe  architect 
Is  $706.10.  These  two  Items  amount  to 
$806.80,  or  $437.80  less  than  the  84  per  cent 
advanced  on  the  mortgages.  There  Is  evi- 
dence to  the  effect,  however,  that  out  of  the 
$437.80  there  were  various  sums  paid  for 
other  purposes,  so  tluit  it  is  probable  that  the 
trust  company  did  in  fact  advance  upon  the 
mortgages  the  full  S4  per  cent  of  the  $12,390, 
tbe  face  value  thereof.  While  the  evidence 
Is  not  as  clear  upon  the  latter  point  as  it 
might  be,  yet  we  think  the  evidence  clearly 
supports  a  finding  that  the  84  per  cent  was 
in  fftct  advanced  for  the  benefit  of  the  Glea- 
sons.  There  Is  therefore  a  discrepancy  be- 
tween the  amount  stated  in  the  mortgages 
and  the  amount  advanced  on  them,  amount- 
ing to  $1,982.40.  The  president  of  the  trust 
company.  In  his  testimony,  admitted  this 
discrepancy  to  be  $1,960.  He,  however, 
claims  that  various  amounts  were  paid  out  as 
commissions.  For  example,  there  is  one  Item 
of  $2,210,  of  which  the  president  claims  the 
$1,060  is  a  part,  which  he  said  was  paid  as 
a  commission  to  Mr.  Birrell.  Mr.  Gleasou, 
however,  testified  that  he  knew  nothing 
about  commissions,  "except  the  architect's 
fee."  Again,  It  Is  not  easy  to  perceive  how 
the  trust  company  could  pay  a  commission 
of  either  $2,210  or  $1,960  out  of  $437.80,  the 
amount  remaining  of  the  84  per  cent.,  after 
the  contractor  and  the  architect  were  paid. 
There  is  therefore  nothing  upon  which  the 
trust  company  can  base  Its  claim  for  tbe 
$1,982.40,  except  we  say,  as  the  district 
court  found,  that  the  contract  price  for  the 
construction  of  the  building  was  $12,390. 
Such  a  finding,  however,  cannot  be  sustained, 
for  the  reason  that  the  contractor  positively 
states  that  his  contract  for  the  construction 
of  the  building  was  for  only  $9,250,  and  the 
vouchers  Introduced  in  evidence  show  that 
he  was  paid  $9,203.70,  or  only  $13.70  In  ex- 
cess of  the  contract  price.  There  is  no 
claim  that  he  was  paid  'or  extras,  unless 
the  $13.70  represented  extras.  The  only 
theory  upon  which  the  trust '  company's 
claim  can  be  snstalned  would  be  that  It  en- 
tered into  a  contract  to  construct  the  build- 
ing for  the  sum  of  $12,390,  and  then  had  sub- 
let the  construction  thereof  to  Engdahl  for 
the  sum  of  $9,250,  and  that  the  difference 
between  the  two  amounts  constituted  profits 
upon  the  contract  belonging  to  the  trust  com- 
pany. This  theory,  however,  tails,  because 
the  trust  company  positively  denied  that  It 
had  entered  Into  the  contract  with  the  Glea* 
song  to  construct  the  building,  and  that  it  was 
tbe  original  contractor.  We  have  already 
^Id  that  the  record  would  not  support  a  find- 
ing that  tbe  trust  company  was  the  contractor. 
There  Is  therefore  no  basis  for  the  trust 
company's  claim  to  the  surplus  of  $1,982.40 
as  against  Mr.  Gorman's  Hen. 

[2]  The  Gleasons  are  not  here  complain- 
ing, but  Mr.  Gorman  does  complain,  and,  as 
against  him,  the  trust  company  cannot  recov- 
er more  than  it  luu  advanced  to  the  Glea- 
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sons,  and,  undw  the  undisputed  evidence  in 
this  cue,  no  more  tban  ^0,407.60;  More- 
orer,  it  Is  dear  from  the  eridence  that  the 
mortgages  were  given  to  the  trust  comiMuiy 
for  the  express  purpose  of  raising  funds  to 
construct  the  building.  The  trust  company 
apparently  retained  the  mon^  in  its  posse- 
sion as  mortgagee,  and  paid  It  out  from  time 
to  time  upon  vouchers  Issned  by  the  contrac- 
tor. In  thla  case,  therefore,  the  material 
famished  and  the  labor  performed  by  Gor- 
man and  the  money  advanced  by  the  trust 
company  were  intended  and  used  for  the 
same  purpose,  namely,  the  construction  of 
the  building  upon  the  real  property  owned 
by  the  Gleasona,  and  upon  which  the  mort- 
gages were  given  as  a  first  lien.  The  equi- 
tiea,  as  between  the  trust  company  and  Gor- 
man, were  therefore  entirely  equal  In  time; 
and  were  It  not  for  our  statute,  which  gives 
the  mortgagee  the  preference,  they  would  be 
equal  In  right  The  statute,  however,  does 
not  permit  the  mortgagee  to  claim  a  Uen  for 
more  than  he  has  advanced  to  the  mortgag- 
or, as  against  any  other  lien  claimaaL 
Equity  and  good  conscience  both  forbid  the 
enforcement  of  such  a  claim,  especially  as 
against  another  lien  claimant  who  has  fur- 
nished material  and  performed  labor  upon 
the  building,  and  has  thus  enlianced  the  val- 
ue of  the  mortgaged  property.  The  real  es- 
tate upon  which  the  building  Is  erected,  and 
which  is  necessary  for  the  use  thereof,  to- 
gether with  said  building,  constitute  a  fund 
out  of  which  the  Hen  claimants,  including 
the  mortgagee,  are  to  be  paid.  The  fact 
that  the  mortgagee  is  given  priority  under 
our  statute  does  not  permit  him  to  reduce 
the  fund  by  fictitious  claims ;  but  his  claims 
must  be  limited,  at  least  as  against  other 
bona  fide  Hen  claimants,  to  the  amount  he 
has  actually  advanced  on  the  mortgage  which 
he  claims  to  be  a  first  Hen. 

[3]  Nor  Is  the  claim  advanced  by  the  presi- 
dent of  the  trust  company  permissible  that 
said  company  purchased  the  notes  and  bonds 
secured  by  the  mortgages  at  less  than  tbe 
face  value  thereof,  namely,  for  84  per  cent 
of  that  value.  The  notes  and  bonds,  as  well 
as  the  mortgages,  are  all  made  payable  to 
the  trust  company  or  its  order.  The  notes 
and  bonds  and  the  mortgages  therefore  be- 
longed to  the  trust  company  as  soon  as  they 
were  signed  and  deHvered  to  It  Indeed,  the 
court  expressly  found,  as  we  liave  seen,*  that 
the  notes  and  mortgages  were  made,  execut- 
ed, and  delivered  to  said  company.  No  one, 
therefore,  could  have  owned  the  paper  and 
then  sold  it  to  the  trust  company  at  a  dl^ 
count  In  our  judgment,  such  a  claim  can- 
not he  sustained,  and  is  advanced  for  the 
purpose  of  claiming  the  fl,982.40. 

In  view  of  the  whole  record,  we  can  arrive 
at  no  other  conclusion  Uian  thla:  That 
when  the  Gleasons  had  expressed  a  desire 
to  erect  a  building  on  the  real  estate  the 
matter  was  by  some  one  (do  matter  by 


whom)  SBbmltted  to  the  tmst  company;  that 
the  company  agreed  to  adranoe  suflBdent 
money  to  constmct  the  bnUdhkg,  not  to  ex- 
ceed me  sum  of  (12,390;  tliat  two  mort- 
gages, one  for  98^000  and  the  other  tor  $4,- 
390,  were  at  once  executed  and  delivered  to 
the  trust  company;  and  tikat  company  was 
to  pay  out  the  mon^  as  the  bnUding  pro* 
gressed,  and  untn  it  had  paid  out  tiie  ag- 
gregate amount  specified  in  the  two  mort- 
gages, If  it  required  that  sum  to  complete 
the  building.  It,  however,  did  not  require 
that  sum;  and  since  it  did  not  the  tmst 
company  did  not  pay  out  that  sum,  and 
hence  cannot  daim  a  Uen  for  that  amount, 
as  against  otlier  bona  fide  Uen  claimants. 

[4]  Counsel  for  Mr.  Gorman  vigorously 
contend  that  the  claim  of  the  trust  company 
Is  usurious  under  our  statute.  After  care- 
fully considering  all  of  the  facts  and  circum- 
stances, we,  however,  entertain  a  serious 
doubt  with  respect  to  the  usury  claim. 
Our  statute  (Comp.  Laws  1907,  {  1241x3) 
provides  as  follows:  "AU  bonds,  bills,  notes, 
assurances,  conveyances,  mortgages,  deeds  of 
tmst,  all  other  contracts  or  securities  what- 
soever, and  all  deposits  of  goods  or  other 
things  whatsoever,  whereupon  or  whereby 
there  shall  be  reserved  or  taken  or  secured, 
or  agreed  to  be  reserved  or  taken,  any  great- 
er sum  or  greater  value  for  the  loan  or  for- 
bearance of  any  money,  goods,  or  other 
things  in  action  tban  is  above  prescribed, 
shall  be  void;  but  this  title  shall  not  afFect 
such  contracts  as  have  been  made  previous 
to  the  time  it  shall  take  effect." 

Section  1241x8,  In  substance,  provides  that 
whenever  It  satisfactorily  appears  by  the  ad- 
mission of  the  party,  or  by  proof,  that  any 
bond,  bill,  note,  assurance,  pledge,  convey- 
ance, mortgage,  deed  of  trust,  contract,  se- 
curity, etc.,  is  usurious,  the  court  must  de- 
clare the  same  void  and  order  It  deHvered  up 
and  canceled,  and  enjoin  any  prosecution 
thereon.  This  is  a  most  drasUc  statute, 
since  it  forfeits  the  creditor's  entire  claim. 
The  statute  authorizes  more  than  confisca- 
tion for  pubUc  use.  It,  in  effect,  permits  it 
for  private  use,  since  the  debtor  seems  to  be 
entirely  relieved  from  his  obUgatlon  to  pay, 
in  case  usury  is  estabUshed.  Courts  always 
abhor  forfeitures,  and  this  is  especially  true 
of  courts  of  equity.  Forfeitures,  therefor^ 
ee{)eclally  such  as  have  the  effect  of  taking 
property  from  one  and  giving  It  to  another, 
should  be  enforced  only  when  the  proof  Js 
clear  and  convincing,  if  not  beyond  a  rea- 
sonable doubt  Counsel  for  appellant  prac- 
tically concede  that  by  computing  interest 
upon  one  method  there  is,  perhaps,  no  usu- 
ry, but  that,  if  It  be  computed  upon  another, 
then  there  is  usury  In  the  transaction.  This, 
to  say  the  least,  leaves  the  matt»  In  doub^ 
and  In  view  of  such  a  doubt  we  ought  not  to 
enforce  the  forfeltare. 

In  view  of  the  foregoing  concluBlonB,  we 
need  not  consider  ot  pass  upon  tbe  conten- 
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UoD  made  by  coansel  for  the  trust  compan; 
that  Mr.  Gorman,  &a  a  Junior  incumbrancer. 
Is  not  In  a  position  to  raise  the  qneatlon  of 
vsatj.  Upon  that  point  we  express  no 
oi^lon. 

From  what  has  been  said,  it  follows  that 
the  findings  of  fact  and  conclusion  of  law, 
wo  far  as  they  affect  Mr.  Gorman,  and  to 
the  extent  that  they  are  In  confilct  with 
what  we  have  said,  most  be  vacated  and  set 
aside;  that  the  Judgm^t,  so  far  as  It  af- 
fects Mr.  Gorman,  must  be  reversed  and  the 
canse  remanded  to  the  district  court,  with 
directions  to  vacate  Its  findings  with  respect 
to  the  amount  found  due  on  the  two  mort- 
gages of  the  trust  .company,  and  to  substi- 
tute therefor  a  finding  that  there  Is  due  mi 
said  mortgages,  as  against  Mr.  Gorman,  the 
sum  of  $10,407.60.  with  interest  as  stated  in 
the  findings;  to  make  conclusions  of  law 
that,  subject  to  said  sum  of  ¥10,407.60,  Gor- 
man has  a  lien  on  the  mortgaged  premises 
for  the  sum  stated  In  the  court's  findings; 
to  enter  a  decree  of  foreclosure  ordering  a 
sale  of  the  mortgaged  property  and  a  distri- 
bution of  the  proceeds  of  the  sale  as  follows : 
$10,407.60,  with  accrued  Interest,  to  the 
trust  company;  $900,  with  costs,  attorney's 
fee;  and  Interest,  to  Gorman;  and  the  bal- 
ance, if  any,  to  the  owner  of  the  property. 
Exc^  as  modified  above,  the  findings  of 
fact,  condnsions  of  law,  and  judgment  are 
affirmed.   Appellant  to  recorer  costs. 

HcCARirT,  a  J.»  and  STRAUP,  J.,  concur. 


(23  Colo.  App. 

CITY  OP  FT.  COLLINS  T.  WALLACB. 

(Conrt  of  Appeals  of  Colorado.    Feb.  10, 
1013.) 

L  Kmttmm  Douaih  (f  2*)— Acoohuultioh 

or  Sewbbaob— Daiuobs. 

Under  Const  art.  2.  |  15,  providing  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  cotDpensation,  a 
city  discharging  sewerage  in  an  arm  of  a  river, 
and  at  a  pobit  near  to  or  on  the  premisei  of  an 
htdividual,  canting  damage  to  him,  is  liable  for 
the  damages  sustaioed. 

[Ed.  Note.— For  other  cases,  see  Eminent 
DomalD,  Cent.  Dig.  »  ft-12;  Dec  Dig.  {  2.*] 
2.  APPEAL  AIVD  EBBOB  ({  1170*)— HaBICUBS 

Ebbob— Bbbobs  Not  ArFEpnNG  Bbsdlt. 
Where  the  Judgment,  nnder  tbe  facts  dis- 
closed by  all  the  evidence,  satisfies  the  ends 
of  justice,*  it  will  not  be  disturbed,  on  appeal, 
for  technical  defects  is  tha  pleadings  in  no 
manner  affecting  the  BUbstantial  lights  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  454<M545;  Dec.  Dig.  f 
1170.*3 

Appeal  from  District  Court,  Larimer  Coun- 
ty; Harry  P.  Gamble,  Judge. 

Action  by  Harriet  Raynor  Wallace  against 
the  City  of  Ft,  Collins.  From  a  Judgment 
for  plaintiff,  d^endant  appeals.  Affirmed. 

Paul  W.  Lee,  of  Ft  Collins,  for  appellant 
Fleming  &  Anlt,  of  Ft  Collins,  for  appellee. 


CUNNINGHAM,  P.  J.  On  October  10, 
1907,  appellee,  Wallace  (hereinarter  referred 
to  as  plalntUC),  filed  her  complaint,  alleging 
ownership  of  two  certain  lots  In  the  city  of 
Ft  Collins,  and  charging  the  defoidant  with 
having  BO  negligently  and  carelessly  con- 
structed a  sewer,  and  the  outlet  th^eof,  as 
to  cause  great  quantities  of  sewerage  mat- 
ter to  accumulate  upon  and  near  tbe  plain- 
tiff's premise  to  her  great  damage.  This 
states,  in  substance,  her  second  cause  of  ac- 
tion. Her  first  cause  of  action,  having  been 
dismissed  by  the  court,  need  not  be  further 
referred  to. 

[1]  Tba  case  was  tried  to  the  conrt  with- 
out a  ju^,  resulting  In  a  decree  In  jdaintUTs 
favor,  awarding  her  damages  In  the  sum  of 
IS04  and  a  perpetual  injunction  restraining 
the  dty  "frcnn  keeping  and  maintaining  the 
said  Bewer  as  the  same  Is  now  kept  and 
maintained,  so  that  said  flith  and  sewwage 
matter  Is  caused  to  flow  on  and  accumulate 
on  or  near  the  premises  of  the  plalnUfC." 
It  amwars  fxom  the  evideiics  that  the  Im- 
mediate line  of  sewer  pipe  which  discharged 
upon  or  near  plalnttlTs  premises  was  a  part 
of  a  system  that  accommodated  a  consider- 
able section  of  tbe  dty;  and  that  the  sewer-, 
age  from  a  large  area  was  assembled  by 
connecting  pipe  lines,  whldi  oonverged  into 
the  particular  pipe  ihie  of  whidi  eomidalnt 
was  made.  The  discharge  was  In  an  arm  of 
the  river,  whldi  ran  but  very  Utfl^  if  any. 
water,  except  at  certain  seasmu  of  the  year, 
afid  at  a  point  near  to  or  upon  the  plalntUTs 
premises.  The  velocity  of  the  sewerage  flow 
was  diminished,  after  being  discharged  from 
the  pipe  line  into  the  arm  of  the  river,  from 
8  feet,  in  the  pipe  line,  to  1.65  feet,  per  sec^ 
ond.  This  difficulty  was  accentuated  by 
boulders  that  were  permitted  to  remain  in 
the  chamid  at  the  river  bed,  thus  further 
obstructing  the  flow  of  sewerage  after  the 
same  had  been  dlsdtiarged  from  tbe  |dpe  line 
propa.  It  iras  but  75  yards  from  the  point 
where  the  mouth  of  the  sewoi'  discharged 
into  this  arm  of  the  river  to  tlie  main  chan- 
nel. There  was  ample  evidence  to  suwort 
the  allegations  of  the  plaintiff's  bill  tonddng 
the  damage  whldi  idie  had  Buffered,  and  to 
support  the  Judgment  of  tbe  trial  court  is 
that  b^lf,  iwovidlng,  of  Course,  that  tbe 
plaintiff  was  entitled  to  recover  any  damage, 
which  the  dty  disputes,  npon  tbe  theory,  ap- 
parently, that,  the  dty  having  a  lawful  right 
to  construct  the  sewer,  which  was  not  de- 
nied, the  resulting  inconvenloice  therefrom 
which  the  plaintiff  aufCered  was  damnum 
absque  Injuria.  This  contention  of  the  dty 
seems  to  proceed  upon  the  theory  that  every 
one  else  living  In  that  immediate  vldnity— 
t  e.,  the  vicinity  of  the  plalntlfTs  home— 
BufCered  the  same  inconvenience,  and,  if  tbe 
sewer  pipe  vnts  carried  on  to  the  river  prop- 
er, that  there  were  peoi^e  living  along  its 
banlc  where  the  deposits  would  then  be  made. 
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and  that  they  would  Buffer  like  damage ; 
and,  farther,  that  to  carry  the  pipe  eotlrely 
beyond  the  habitable  part  of  the  dty  would 
occasion  too  great  an  expense.  Of  course, 
every  case  of  this  character  must  be  deter- 
mined upon  the  facts  and  conditions  which 
it  presents,  and  we  shall  attempt  to  lay  down 
no  general  rule  governing  such  matters.  We 
expressly  ruled  is  Pueblo  r.  Bradley,  128 
Pac.  838,  that,  under  section  15  of  article  2 
of  our  state  Constitution,  when  U  became 
necessary  to  Inflict  damage  upon  private 
property  in  connection  with  public  tm[»ove- 
ments  the  public  should  make  good  the  loss 
to  the  individual.  It  Is  not  necessary  for 
us  to  set  forth  here  or  quote  from  the  au- 
thorities which  we  there  dted  and  comment- 
ed upon. 

[2]  Technically,  there  may  be  some  basis 
for  criticising  the  pleadings  and  the  Issaee 
upon  >  which  the  case  was  tried,  but  the  rec- 
ord Indicates  a  disposition  on  the  part  of  the 
trial  judge  to  be  entirely  fair  to  both  par- 
ties; and  we  are  persuaded  that  his  judg- 
ment, under  the  facts  disclosed  by  all  the  evi- 
dence, fully  satisfies  the  ends  of  justice,  and 
that  the  same  ought  not  to  be  disturbed  for 
errors  which  in  no  manner  affected  (the  mb- 
stantlal  rii^ts  of  the  parties. 

Judgment  afflnnedL 


(B  Colo.  App.  466) 

OLSON  et  aL  T.  MAMMOTH  MININO  ft 

MILLING  CO. 

(Court  of  Appeals  of  Colorado.    Feb.  10, 
1913.) 

1.  Appeai.  and  Ebrob  (5  267*)— Questions 
Beviewable— Judgments— Exceptions. 

Under  SeBs.  Laws  lOll,  p.  18,  S  24,  au- 
thorizing the  review  of  judgments,  though  no 
exception  was  saved  thereto,  and  providing 
that  it  shall  apply  to  all  causes  pending  at  the 
time  of  its  adoption,  the  conn  may  review  a 
Jadgment,  where  an  appeal  was  pendiag  at  the 
time  of  the  adoption  of  the  act,  though  no  ex- 
ception was  saved  to  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  pig.  «  1447.  146S,  1572-1578. 
1581;  Dec.  Dig.  |  267.*] 

2.  Appeal  and  Ebbor  (J  1002*)— Verdict— 

CONCLUSI VENESS. 

A  verdict  on  conflicting  testimony  and  sus- 
tained by  testimony  will  not  be  disturbed  on 

appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8086-8^;  Dec  Dig.  | 
1002.*] 

Error  to  District  Court,  San  Mlgnd  Coun- 
ty;  Sprigg  Sbackleford,  Judge. 

Action  by  the  Mammoth  Mining  St  Milling 
Company  against  John  B.  Olson  and  anoth- 
er. There  was  a  judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

L.  O.  Klnikln,  of  Telluilde.  for  plaintiff  In 
error.  H.  M.  Ho^,  of  Cortez,  and  O.  L. 
Watson,  of  Grand  Junction,  for  defendants 
In  error. 


CUNNINGHAM,  P.  J.  On  March  IS,  1909, 
the  defendant  in  error  filed  Its  action  In  the 
count?  court  to  recover'  a  balance  claimed  to 
be  due  on  the  purchase  price  of  an  electric 
motor.  After  issues  joined  the  case  was 
tried  in  the  county  court,  resulting  In  a  judg- 
ment In  favor  of  the  plaintiff  for  9201.21. 
Thereupon  plaintiffs  In  error  appealed  their 
case  to  the  district  court,  where,  again,  judg- 
ment went  against  them  for  a  like  amount, 
from  which  judgment  this  appeal  Is  prose- 
cuted. There  appears  to  be  no  question  as 
to  the  amount  of  the  judgment,  providing  the 
plaintiffs  in  error  were  liable  at  all,  since 
the  counsel  stipulated  or  assented  that  the 
verdict.  If  a  verdict  yras  rendered  in  favor 
of  the  plaintiff  below  (defendant  in  error 
here),  should  be  the  same  as  that  given  In 
the  county  court  By  consent  of  counsel  for 
the  respective  parties,  the  court  Instructed 
the  jury  orally ;  neither  party  tendering  any 
instructions  or  saving  any  exertions  to  the 
court's  instructions.  The  record  is  singular- 
ly free  from  objections  to  the  Introduction 
of  testimony.  Inasmuch  as  practically  every 
question  to  which  the  plaintiffs  In  error  ob-- 
jected  was  withdrawn  by  counsel  for  de- 
fendant in  error. 

[1J  It  Is  contended  that  we  may  not  re- 
view the  judgment  In  this  cause,  because  no 
exception  was  saved  thereto.  Since  the 
briefs  were  filed  In  this  case,  the  Legisla- 
ture has  amended  the  law  pertaining  to  ap- 
peals and  writs  of  error,  so  that  It  Is  no 
longer  necessary.  In  order  to  have  a  judg- 
ment reviewed,  to  save  an  exception  there- 
to; and  In  express  terms  this  provision  Is 
made  to  apply  to  all  causes  pending  at  the 
time  of  the  adoption  of  the  same,  as  well  as 
to  causes  thereafter  appealed  from.  See 
section  24,  c.  6,  Session  Laws  1011,  p.  18. 

[2]  The  plaintiffs  In  error  Insist  that  they 
had  never  purchased  the  motor,  but  had  orig- 
inally rented  It  from  the  defendant  in  error, 
and  that  thereafter  the  plaintiff  In  error  Ol- 
son had  individually  purchased  the  Imple- 
ment and  paid  therefor.  The  testimony  was 
conflicting,  but  was  amply  sufficient  to  sus- 
tain the  verdict  and  judgment  rwidered 
thereon;  and  the  judgmuit  of  the  trial  coart. 
will  be  affirmedU. 

(SI  Coiot  Am. 
GOLOBADO  FUEL  ft  EKOH  Ca 
HAWKINS. 
(Conrt  of  Appeals  of  Colorado.  Feb.  10^  1918.) 

1.  Masteb  AKn  Skbtaht  (II  101,  102*)— Lia- 
bility FOB  InJUBIBS— UNSAn  PI.AOI  TO  - 

WOBK. 

An  employer  must  exercise  ordinary  care 
to  provide  a  reasonably  safe  place  in  which  the 
employ^  may  work,  use  diligence  to  keep  it 
in  a  reasouably  safe  condition,  and  proride 
reasonably  safe  ways  for  passing  to  and  from 
the  place  of  labor, 

[Ed.  Note.-— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  185.  171.  174.  11%  179^ 
180-184,  102;  Dec.  Dig.  H  101.  102.«] 
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2.  Uabtu  and  Sebvant  (11  206,  217.  219*)— 
llabiutt  n>k  i14jubie8  —  awdhftzoh  ow 
Risk. 

As  vmployC  asBDmei  all  tb«  risks  DataraHy 
and  reoAonably  incidest  to  the  serrico  in  whidi' 
be  encases,  and  those  arising  from  defects 
or  imperfectioDS  in  the  thing  about  which  he  is 
employed  which  are  open  and  obvioas,  and 
whldi  voald  luve  been  known  to  him  had  he 
exercised  ordinazy  can  and  dfUgoioe. 

[Ed.  Note. — For  other  cases,  tee  Master  and 
Servant.  Cent  Dig.  SS  550,  S74-000,  610-624; 
Dec  Dig.  II  206,  217,  219.*] 

3.  Master  and  Servant  (1  280*)— Actions 
FOR  I N JUKI Es— Evidence— SuFFiciENCT. 

In  an  action  for  the  death  of  an  employ^ 
struck  and  killed  by  an  eleetric  car  In  the 
Uast  furnace  department  of  iron  and  steel 
works,  evidence  netd  to  show  that  'deceased 
knew  of  the  conditions  claimed  to  show  negli- 
gence, and  appreciated  the  dancer  therefrom, 
and  hence  tiiat  he  ainmied  the  risk. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  981-086;  Dec.  Dig.  | 
280.*] 

4.  Mastxb  and  Servant  (i  224*)— Liabilitt 
FOB  Injuries— Assumption  of  Bisk. 

Where  a  proprietor  of  iron  and  steel  works 
provided  a  regular  crossing  on  en  electric  rail- 
way at  which  a  tomstile  was  placed,  upon 
which  was  the  warning,  "Look  out  for  the 
cars,"  an  employ*,  by  voluntarily  crossing  at 
another  place,  which  was  more  dangerous  by 
reason  of  its  situation  and  lack  of  warning, 
assumed  the  risk  of  injuiy,  especially  where 
it  was  not  neceasazy  for  nim  to  cross  the  track 
at  all. 

lEA.  Note^^ — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  654;  Dec.  Dig.  1  224.*] 

5.  Master  and  Servant  (|233*)— Goktribu- 
TOBT  NsaLiOEKCB— Choice  of  Wats. 

An  employ^  in  iron  and  steel  works,  struck 
and  killed  while  crossing  an  electric  railway 
track  therein,  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  where  his  work 
did  not  require  him  to  cross  the  track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  681,  684-686,  701-742; 
Dec  Dig.  I  233.*J 

6.  CofrsTiTCTiosAi,  Law  (|  70*>— Judicial 
PuNcnoNS— Leqisiation. 

The  courts  can  neither  abrogate,  nor  per- 
mit jories  to  abrogate,  the  rule  of  assumed 
risk,  since  this  would  constitute  legislation. 

[Ed.  Ntite.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  129-132,  13T;  Dec. 
Dig.  i  70.*] 

Appeal  from  District  Court,  Pueblo  Coun- 
ty ;  C.  S.  Essex,  Judge. 

Action  by  Grace  Hawkins  against  the  Colo- 
rado Fuel  &  Iron  Company.  Judgment  for 
plalutiCF,  and  defendant  appeals.  Reversed 
and  remanded. 

Devine  &  Preston,  of  Pueblo,  Fred  Herring- 
ton  and  Cass  B.  Herrlngton,  both  of  Den- 
ver, and  H.  C.  Vldal,  of  Paeblo,  for  apiiel- 
lanL  J.  C.  Elwell,  S.  R.  Durham,  Q.  W.  Col- 
lins, and  W.  J.  Kerr,  all  of  Faeblo,  tor  ap- 
pellee 

KINO,  J.  The  plaintiff,  Grace  Hawkins, 
brought  tbls  action,  as  the  widow  of  W.  S. 
Hawkins,  to  recover  damages  for  the  death 
of  her  said  husband,  an  employ^  of  the  Colo- 
rado Fuel  &  Iron  Company,  appellant  here- 
in.  Said  Hawkins  was  struck  and  killed  on  | 


the  27tli  day  of  Febnuir..  1907,  by  a  car 
then  operated  by  tbe  detondant  company  at 
its  iron  and  ateel  works  at  Pueblo,  Oolo.  At 
tbe  time  'of  tbe  Injury  lie  was  foronan  of 
steam  pipe  fitters,  and  Us  duties  were-  coo- 
fined  to  tbe  blast  furnace  department  This 
department  consisted  of  six  furnaces,  in  con- 
nection with  which  wss  a  system  of  bins  c<m- 
talntoc  or^  limerock  for  flux,  and  coke  for 
fueL  This  system  of  bins  extended  nortb  and 
south  for  a  distance  of  about  80  rods.  At  in- 
tervals GorreepondlDg  with  tbe  locatifms  of 
the  six  furnaces  were  "skips"  or  elevators, 
extending  from  the  bins  and  the  railroad 
track  hereinafter  mentioned,  upward  a  dis- 
tance of  perhaps  100  feet,  and  used  for  car- 
rying ore,  flux,  and  fud  to  the  top  of  the 
blast  furnaces.  The  bins  were  eleTated  about 
nine  feet  from  the  ground,  and  supported  by 
iron  pillars  about  twelve  feet  apart  At  the 
base  and  on  the  west  side  of  this  system  of 
bins,  a  line  of  track,  consisting  of  steel  rails 
and  wooden  ties,  was  constructed,  upon  which 
was  operated  by  said  defendant  Qompany  a 
car  propelled  by  electricity,  by  means  of  an 
overhead  trolley  system.  This  car  was  called 
a  "scale  car,"  and  was  controlled  and  op- 
erated from  the  south  end  only.  It  contained 
a  hopper  or  bin,  which  was  filled  from  the 
several  stationary  bins  with  ore,  fuel,  or  flux, 
as  might  be  needed,  which  was  carried  to  and 
discharged  into  the  "skip,"  or  elevator,  to  be 
elevated  to  the  blast  furnaces.  It  bad  no 
fixed  schedule  of  time  for  running,  but  ran 
north  or  south,  back  and  forth,  as  required 
In  receiving  and  delivering  the  various  ma- 
terials used  for  feeding  tbe  blast  furnaces, 
and  was  in  continuous  operation  day  and 
night  The  space  underneath  the  bins  and 
between  the  pillars  supporting  the  same  was 
not  fenced  ofiT  from  the  trade,  and  employ^ 
could,  and  sometimes  did,  pass  under  the  bins 
between  the  pillars  and  cross  said  track  go- 
ing to  or  from  their  work,  and  this  fact  was 
known  to  the  company.  At  various  places 
along  this  system  of  bins  the  company  had 
constructed  regular  passageways  for  em- 
ployta,  includiog  steps  leading  from  the  low- 
er ground  on  the  east  up  to  the  railroad 
track,  and  In  which,  Immediately  before  en- 
tering upon  the  track,  were  placed  turnstiles, 
upon  which  was  painted  in  large  letters, 
"Ijook  out  for  the  cars."  One  of  these  pas- 
sageways so  arranged  was  situated  about  25 
feet  south  from  the  skip  to  furnace  D.  Tbe 
point  where  Hawklos  was  killed  was  about 
20  feet  north  of  that  skip.  On  that  day  he, 
and  two  pipe  fitters  under  his  direction,  had 
been  engaged  in  repairing  a  pipe  on  tbe  tres- 
tle of  the  skip  leading  to  furnace  D.  While 
the  car  was  engaged  in  discharging  a  load 
into  this  skip,  Hawkins,  tbe  foreman,  w^t 
east  of  tbe  bins  to  a  rigging  house  for  some 
purpose  not  clearly  indicated,  and  his  two 
assistants  sat  down  on  a  sill  opposite  the 
skip  and  west  of  the  track.  Hawkins,  In- 
stead  of  returning  through  the  regular  pas- 
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tjageway,  climbed  over  a  stone  wall  4  feet 
aud  3  Inches  high  to  the  ground  underneath 
the  coke  bins,  and,  traveling  westward,  step- 
ped onto  the  track  from  beneath  these  bins 
jnst  as  the  car,  leaving  the  skip,  passed  the 
point  at  which  he  stepped  apon  the  track. 
Hawkins  was  struck  by  the  car,  dragged  25 
or  30  feet,  after  which  the  car  ran  over  his 
body.  He  was  Instantly  killed.  The  evidence 
further  shows  that  said  Hawkins  was  a 
young  man,  29  years  of  age,  of  more  than 
ordinary  intelligence ;  that  he  had  been  work- 
ing for  the  defendant  company  as  foreman  of 
Its  steam  pipe  fitters.  In  and  about  said  blast 
furnace  department,  for  the  period  of  seven 
months  prior  to  the  accident ;  that  his  dntlea 
called  him  to  work  at  different  pla<tes,  from 
time  to  time,  throughout  said  department,  as 
necessity  might  require,  and  that  he  had  fre- 
quently passed  and  repassed  over  and  across 
the  tracks  mentioned,  and  in  and  about  the 
ore  bins  and  through  the  regular  i^assage- 
ways  mentioned,  as  well  as  through  and  be- 
tween the  pillars  where  there  were  no  pas- 
sageways provided ;  that  he  knew  of  the  op- 
eration of  the  said  car,  and  Its  stracture  and 
manner  of  operation,  and  the  construction 
of  the  works,  which  had  been  the  same  dur- 
ing all  the  time  of  his  employment  and  for 
a  number  of  years  prior  thereto;  that  at 
the  time  of  the  accident  be  was  seen  by  his 
assistants  returning  from  the  rigging  house 
between  the  pillars  and  under  the  coke  bins, 
which  differed  from  the  ore  bins  In  that 
they  were  provided  with  dust  pockets  and 
spouts  extending  much  nearer  to  the  ground 
than  the  bottoms  of  the  ore  bins.  He  had  a 
coll  of  rope  around  his  shoulder  and  was 
walking  with  his  eyes  to  the  ground,  appar- 
ently in  ignorance  of  the  approaclilng  car. 
His  assistants,  seeing  him  about  to  step  upon 
the  track  in  front  of  the  moving  car,  shouted 
a  warning,  which  he  did  not  heed  and  ap- 
parently did  n'ot  bear.  There  was  much 
noise,  caused  by  the  blast  furnaces  and  es- 
caping steam.  The  two  employes,  assistants 
of  deceased,  testified  that  they  were  well 
acquainted  with  all  of  the  conditions  of  con- 
struction and  operation  of  the  blast  furnace 
department;  that  they  knew  the  risk  and 
danger  of  crossing  the  track,  and  seldom.  If 
ever,  did  so  without  stopping,  and  looking 
for  a  car,  and  knew  that  If  they  entered  up- 
on the  track  without  such  precaution,  they 
were  taking  their  own  chances,  and  that  they 
appreciated  such  risk.  It  appears  that  the 
person  operating  the  scale  car  with  the  con- 
troller on  the  south  end  could  see  persons 
upon  the  track,  or  entering  thereon,  a  dis- 
tance of  perhaps  50  feet  north  from  where 
he  stood,  but  because  of  the  hopper  and  con- 
struction of  the  car,  he  could  not  have  seen 
deceased  stepping  upon  the  track  at  the  point 
where  he  was  killed. 

The  complaint  charges  generally  that  the 
defendant  was  guilty  of  negligence  In  falling 
to  provide  a  reasonably  safe  place  in  which 
the  said  Hawkloa  was  to  perform  bis  duty. 


and  specifically  states  the  negligent  acts  to 
consist:  (1)  Of  operating  the  said  trolley 
system  in  combination  with  the  location  of 
said  bins  and  passageways ;  <2)  In  n^Ugent- 
]y  falling  to  equip  said  ore  car  so  that  It 
could  be  operated  from  either  end,  so  that 
the  motorman  could  observe  the  danger  to 
which  the  company's  employes  were  subject- 
ed In  attemptbig  to  cross  the  track;  (3)  In 
not  equipping  said  car  with  a  fender  which. 
It  Is  alleged,  would  have  been  a  protection 
to  the  said  Hawkins,  and  would  have  pre- 
vented the  injury;  (4}  In  operating  the  sys- 
tem without  fencing  off  and  prev^tlng  the 
use  of  ail  passageways,  exc^t  the  one  ad- 
jacent to  the  skip  where  the  car  usually 
stopped;  (5)  in  not  fencing  off  all  of  said 
passageways  and  adopting  some  regular  cross- 
ing, and  placing  therein  an  electric  hell  to 
warn  employ^  of  the  approach  of  the  car; 
or  (6)  In  not  stationing  a  watchman  at  some 
regular  crossing  whose  duty  It  would  be  to 
warn  the  employes,  and  especially  the  said 
Hawkins,  of  the  dai^er  of  the  approaching 
car.  Plaintiff  further  alleges  that  all  of  said 
particular  acts  of  negligence  combined  and 
concurred  In  causing  the  Injury  and  In  ren- 
dering the  place,  where  the  said  Hawkins 
was  called  upon  to  perform  his  labor,  danger- 
ous and  unsafe,  and  alleges  that  all  of  these 
things  were  well  known  to  the  defendant 
company  long  prior  to  the  Injury.  It  is  not 
alleged  that  the  conditions  were  not  well 
known  to  the  said  Hawkias,  but  the  com- 
plaint does  allege  that  In  the  discharge  of 
his  duties  he  was  compelled  to  pass  and  re- 
pass over  said  track,  and  "was  wholly  Igno- 
rant and  unconscious  of  the  extreme  dangers 
to  which  he  was  being  subjected  In  crossing 
said  track." 

The  defendant  answered,  admitting  that 
the  said  Hawkins  was  an  employe  of  the  de- 
fendant company,  and  was  struck  and  Idlled 
by  an  electrically  propelled  ear.  Just  as  he 
stepped  upon  the  track  on  which  It  ran,  and 
denying  all  other  allegations  of  the  com- 
plaint, and  for  further  defenses  alleged  that 
said  Hawkins  was  guilty  of  contributory 
negligence,  the  proximate  cause  of  the  acci- 
dent, and  that  the  said  Hawkins,  at  and  be> 
fore  the  happening  of  the  accident,  knew,  or 
In  the  exercise  of  ordinary  care  should  have 
known,  of  the  alleged  negligence  of  the  de- 
fendant complained  of,  and  of  all  the  facts, 
circumstances,  and  conditions,  and  of  the 
risks  and  dangers  inddent  to  his  labor  under 
such  circumstances  and  conditions,  and  vol- 
untarily assumed  such  risks  and  dangers. 
Other  defenses  alleged  are  not  necessary  to 
consider.  The  new  matter  of  defense  was 
put  in  Issue  by  reply.  The  Jury  returned  a 
verdict  for  the  plaintiff  In  the  sum  of  $1,- 
600,  upon  which  judgment  was  entered,  from 
which  defendant  appealed. 

We  think  some  of  the  exceptions  to  the  in- 
structions given  by  the  court  are  well  taken ; 
but  because  of  the  view  we  take  of  the  cas^ 
as  hereinafter  expressed.  It  will  be  unneo* 
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essary  to  call  attention  ^pedflcally  to  any  of 
the  many  spedflcatlons  of  error.  The  cause 
VM  sotmiitted  to  tbe  jury  with  Instmcttona 
eowraUy  to  determine:  Vixtt,  whethw  the 
defendant  was  negligent  in  Its  duty  toward 
■aid  Hawkins  in  failing  to  provide  for  him  a 
reasonably  safe  place  In  which  to  perform 
his  work ;  second,  whetber  said  Hawkins  as- 
snmed  the  risk  of  his  employment;  Qilrd, 
whether  he  was  guilty  of  contrihntory  neg- 
ligence. 

The  facta  in  the  case  are  nndlspiitea. 
All  tbe  evidence  Introdnoed  was  that  upon 
the  part  of  the  plaintiff,  with  the  exc^itlon 
of  proof  as  to  the  correctness  of  tbe  model 
of  that  portton  of  the  systan  of  bins  and 
tnuA  at  or  near  wblcb  the  accident  occur- 
red. Nor  Is  there  conflict  in  the  testtanony 
of  plaintiff,  except  the  sUgbt  difference  which 
usually  appears  in  the  teatimony  of  dlCEerent 
witnesses  truthfully  relating  their  under- 
standing of  occnnrences  witnessed  by  tbem. 
Therefore,  the  consideration  of  the  case  is 
upon  nwUqpnted  fticts  and  inferences  to  be 
deduced  therefrom,  and  this  court  must  de- 
termine whether,  from  such  undlEQnited  facts 
and  the  Inferences  Intimately  dedudble 
therefrom,  the  verdict  and  Judgment  can  be 
sustained. 

1.  Upon  tbe  question  of  tbe  suffideDcy  of 
tbe  evidence  to  sustain  the  finding  of  tbe 
Jury  that  tbe  defendant  was  negligent,  in 
that  it  failed  to  provide  for  tbe  said  Haw- 
kins a  reasonably  safe  place  In  which  to  per- 
form bis  labor,  we  need  express  no  definite 
conclusion,  for  tbe  reason  that,  conceding, 
bat  not  deciding,  that  In  some  of  tbe  matters 
^teciflcally  charged  as  negligence  upon  the 
part  of  the  defendant,  or  in  tbe  combination 
or  concurrence  of  all  the  conditions  therein 
Bpecifled  as  negligence,  the  evidence  was 
sufficient  to  show  a  default  by  the  defendant 
In  its  duty  toward  tbe  deceased  in  providing 
for  him  a  reasonably  safe  place  In  which  to 
perform  his  tabor,  nevertheless,  we  tblnk  the 
undisputed  facts,  and  all  l^itimate  Infer- 
ences to  be  drawn  therefrom,  clearly  estab- 
lish an  assumption  of  the  risk  by  deceased, 
and  contributory  negligence  upon  his  part 
whidi  was  the  proximate  cause  of  the  in- 
Jury  resulting  In  his  death,  and  without 
vrtilch  the  accident  would  not  have  occurred. 
We  think  It  proper  to  state,  however,  that 
in  our  opinion  there  Is  grave  doubt  as  to 
the  sufficiency  of  the  evidence  to  support  tbe 
verdict  upon  tbe  charge  of  defendant's  ac- 
tionable negligence  resulting  in  injury  to  de- 
ceased, in  the  absence  of  auy  other  defense 
than  the  general  denial  of  n^llgence. 

[1]  No  question  Is  made  as  to  tbe  conten- 
tion that  tbe  employer  must  ezerdse  ordina- 
ry care  to  provide  a  reasonably  safe  place  In 
which  tbe  employe  may  perform  tbe  services 
required  of  bim,  and  that  It  is  its  duty  to 
use  diligence  to  keep  Its  place  in  a  reasona- 
bly safe  condition,  so  that  the  servant  may 
not  be  exfwaed  to  unnecessary  risk,  and  that 


such  duty  extends  to  the  ivovlslon  of  rea> 
sonably  safe  ways  for  passing  to  and  from 
the  place  of  labor  (Gr^orlc  v.  Percy-La 
SaUe  M.  *  P.  Go.  [Sup.]  122  Pac.  785).  and 
that  audi  was  tbe  du^  of  the  deCendant  in 
this  casfe  That  such  Is  tbe  .  law  In  this 
state  Is  estabUsbed  by  an  unbroken  line  of 
decisions,  a  brief  rteomd  of  which  is  given 
by  WaUlngt  Judge,  in  Great  Western  Sugar 
Co.  et  al.  T.  Parker.  22  Oolo.  App.  IS.  83, 
128  Pac.  670. 

If}  2.  There  Is  ao  necessity  of  going  be- 
yond the  dedsitms  of  our  own  courts  to  as- 
cwtaln  t3M  law  of  aasomed  risk  applicatde 
to  the  dreumstancee  of  tibe  present  casa  It 
has  been  r^watedly  and  uniformly  bdd  tliat 
an  employ^  assumes  all  the  risks  naturally 
and  reasonably  Incldoit  to  the  service  In 
which  he  engages,  and  Hume  arising  from 
defects  or  imperfectlotts  In  ttie  thing  about 
which  be  is  employed  which  are  open  and 
obvious,  and  which  wonld  have  been  known 
to  him  had  he  exercised  ordinary  care  and 
diligence.  By  voluntarily  continuing  In  tbe 
SNTice  with  knowledge,  or  means  of  knowl- 
edge, equal  to  his  employer's  of  any  defect 
in  the  appliances  or  the  madilnery  used 
without  objection,  or  promise  on  tbe  iMirt  of 
the  employer  to  remedy  tbe  defect,  tbe  em- 
ploy€  assumes  all  tbe  consequences  that  re- 
sult from  such  defect,  and  waives  tbe  right 
to  recover  for  any  injury  caused  thereby. 
Denver  Tramway  Co.  v.  Nesbit,  22  Colo.  408, 
45  Pac  405;  Kent  Hfg.  Co.  v.  Zimmerman, 
48  Colo.  388,  400, 110  Pac.  187;  Wells  v.  Ooe, 
9  Colo.  150,  11  Pac  60 ;  Great  Wratern  Sug- 
ar Co.  et  al.  V.  Parker,  supra;  Colorado 
Springs  Gazette  Co.  v.  Simmons,  22  Colo. 
App.  303^  123  Pac  968;  Gregorlc  v.  Percy-La 
SaUe  M.  &  P.  Co.,  supra. 

[3, 4]  The  evidence  In  this  case  clearly 
shows  that  all  the  conditions  complained  o^ 
whether  defective  or  otherwise,  were  per- 
manent, and  bad  been  tbe  same  during  the 
entire  seven  months  of  Hawkins*  service, 
and  tbat  they  were  open  and  obvious;  that 
the  deceased  bad  every  opportunity  to  ob- 
serve these  conditions,  and  was'  thoroughly 
acquainted  with  them.  Counsel  for  appellee 
admits  that  the  alleged  defective  construc- 
tion of  the  car,  and  failure  to  fcfnoe  off  all 
passageways  but  one,  or  to  keep  a  watch- 
man, or  provide  an  electric  bell,  were  obvious 
to  any  intelligent  person,  and  well  known  to 
deceased,  but  insists  that  It  is  not  shown, 
and  cannot  be  assumed,  that  Hawkins  appre- 
hended or  appreciated  tbe  danger.  The  tes- 
timony shows  that  his  coemploy^s,  in  posi- 
tions subordinate  to  his,  and  under  his  di- 
rection, understood,  appreciated,  and  guard- 
ed against  the  risk  and  danger.  The  danger 
was  as  open  and  obvious  to  ordinary  intelli- 
gence and  prudence  as  the  conditions  them- 
selves, and  we  think  it  not  only  a  reasona- 
ble, but  a  necessary,  presumptioD  tbat  tbe 
deceased,  who  was  shown  to  be  a  person  of 
more  than  ordinary  intelligence,  not  only 
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knew  all  the  conditions,  but  appreciated  the 
danger  and  risk  occasioned  thereby.  Fur- 
thermore, It  clearly  appears  that  a  regular 
crossing  had  been  provided  In  which  a  turn- 
stile was  placed,  which  was  itself  a  warning, 
and  upon  which  was  placed  a  constant  warn- 
ing. By  declining  to  use  this  passageway, 
and  volontarlly  adopting  another  and  more 
dangerous  one  by  reason  of  Its  situation  and 
lack  of  warning,  he  clearly  assumed  the  risk. 

[C]  3.  Upon  the  question  of  ^e  contribu- 
tory negligence  of  the  deceased,  and  that 
such  was  the  proximate  cause  of  bis  In- 
Jury,  without  which  it  would  not  have  oc- 
curred, the  evidence  seems  to  be  fall  and 
clear  and  the  conclusion  irresistible.  We 
are  not  unmindful  of  the  well-recognlzed 
rule,  clearly  stated  and  applied  by  Mr.  Jus- 
tice Elliott  in  Lord  v.  Pueblo  Smelting  & 
Refining  Co.,  12  Colo.  390,  21  Pac.  148,  that 
If  the  evidence  be  contradictory  In  any  sub- 
stantial matter  upon  the  question  of  con- 
tributory negligence,  or,  when  there  is  any 
conflict  In  the  testimony  bearing  upon  that 
subject,  or  the  determination  of  the  qnes- 
tlon  depends  upon  the  Inferences  to  be  drawn 
from  a  variety  of  facts  and  circumstances  In 
the  consideration  of  which  there  Is  room  for 
a  substantial  difTerence  of  opinion  between  . 
Intelligent  and  upright  men,  then  the  ques- 
tion should  be  submitted  to  the  Jury  under 
proper  instructions.  But  In  this  case,  as  has 
t>een  said,  there  is  no  conflict  In  the  evidence 
nor  dispute  as  to  the  facts,  and  we  are  con- 
vinced that,  upon  the  inferences  to  be  drawn 
from  the  facts  and  circumstances  in  evi- 
dence, there  is  not  room  for  a  substantial 
difTerence  of  opinion,  and  that  from  such 
facts,  clrcnnistances,  and  inferences,  If  the 
jury  had  understood  and  observed  the  In- 
structions of  the  court,  It  must  necessarily 
have  found  that  the  negligence  of  the  deceas- 
ed not  only  contributed  to,  but  In  every  sub- 
stantial sense  was  the  sole  cause  of,  his 
injury.  Hq  was  in  the  employ  of  the  de- 
fendant as  overseer  of  workmen.  He  was 
familiar  with  the  premises  where,  and  the 
construction  and  operation  of  the  machin- 
ery by  which,  he  was  Injured.  He  knew  that 
the  car  was  being  employed,  according  to 
the  usual  ,  custom  at  the  time  and  place  of 
the  accident,  in  receiving  and  unloading 
materials  for  the  furnaces.  He  understood 
that  there  was  a  definite  and  certain  pas- 
sageway provided  for  the  use  of  employfe 
In  crossing  the  track.  Under  the  circum- 
stances shown,  to  attempt  to  cross  the  track 
at  the  point  where  he  was  injured  was  a 
perilous  undertaking,  and  we  must  presume 
that  he  was  aware  of  the  danger.  As  was 
said  in  Lord  v.  Pueblo  Smelting  &  Refining 
Co.,  supra:  "It  was  broad  daylight,  and  he 
was  acting  under  no  command  or  direction 
of  any  superior.  Even  If  defendant's  failure 
to  provide  a  safe  passageway  for  Its  em- 
ployes from  one  i)art  of  the  works  to  an- 
other was  a  n^lect  of  duty,  the  plaintiff 


knew  of  such  select,  and  voluntarily  re- 
mained In  the  service  of  the  defendant  with- 
out any  promise  on  its  part  to  remedy  the 
same."  Furthermore,  we  have  discovered 
nothing  In  the  evidence  which  shows,  or 
even  suggests,  the  necessity  for  deceased 
to  cro»  the  track  at  the  time  and  place  of 
the  injury.  The  skip  which  he  had  been  en- 
gaged In  repairing  was  wholly  on  the  east- 
ern side  of  the  track,  and  when  returning 
from  the  rigging  bouse  to  his  work  he  was 
apon  the  same  side  of  the  track,  and  the 
evidence  seems  to  conclusively  show  that 
from  the  direction  In  which  be  came  he  could 
readily  have  reached  the  place  of  work  with- 
out crossing  or  entering  upon  the  track; 
and  for  these  reasons  we  are  strengthened 
in  the  conviction  of  the  correctness  of  our 
conclusion,  both  as  to  the  assumption  of 
risk  by,  and  the  contributory  negligence  of, 
the  deceased. 

[1]  The  tendency  of  modem  thought  Is,  we 
believe,  that  the  public  welfare  demands  a 
modification,  or  perhaps  an  abrogation,  of 
the  rule  of  assumed  rl^  In  hazardous  indus- 
trial occupations.  This  growing  sentiment 
is  being  crystallized  into  law  by  the  legisla- 
tures of  many  of  the  states.  With  it  we  are 
In  full  accord,  and  believe  such  legislation 
wise,  both  for  employer  and  employe,  and 
for  the  state  which  Is  always  and  most  vi- 
tally Interested.  But  under  the  law  as  we 
find  It,  and  as  settled  by  the  courts  of  ap^ 
peal  of  this  state  from  Uie  earliest  declara- 
tion down  to  the  present  time,  this  court 
has  no  right  to  abrogate  the  rule,  for  such 
would  be  judicial  legislation,  nor  to  permit 
a  jury  to  abrt^te  it  by  returning  a  verdict 
obviously  against  the  evidence  and  the  In- 
structions of  the  court.  The  trial  court 
should  have  set  aside  the  verdict.  Believing 
that  no  good  will  result  from  a  new  trial, 
as,  under  the  evidence,  no  verdict  against 
tbe  defendant  could  be  sustained,  the  judg-  ' 
ment  appealed  from  wUl  be  reversed,  and 
tbe  cause  remanded  to  the  district  court  wltb 
directions  to  dismiss  the  same. 

Reversed  and  remanded. 


its  Colo.  App.  «7) 
HBNDRIE,  County  Treasurer,  et  aL  v. 
ACORN  GOLD  MINING  CO.  et  aL 

(Court  of  Appeals  of  Colorado.  Feb.  10,  191S.) 

1.  JUpQHEKT  ({  704*)— PkBSONB  COEfOI.VDKD 

— Co  DKFENDANTB— County. 

Where,  in  a  proceeding  against  county 
officers  to  enjoin  the  execution  of  tax  deeds, 
the  tax  certificate  holders  were  made  defend- 
antB,  and  allowed  default  judgment  to  go 
aj!».inst  them  without  exception  or  appeal,  but 
the  plaintiffs  acknowledged  some  liability,  on 
appeal  by  the  treasurer  and  the  county  com- 
nussioQera,  tiie  default  will  not  be  held  binding 
on  tax  certificates  bid  in  b;  the  county,  al- 
though it  did  not  except  or  appeal  as  a  tax  cer- 
tificate holder. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  1228;  Z>ec;  DigTl  704.*] 


•For  otbu-  CUM  wt  urns  topla  and  section  NUMBER  In  D«i.  Dig.  *  Am.  Die.  Kv-No.  Sflrte*  4  R^'r  IndeM 

Digitized  by  Google 


C«lo.) 


I 

HENDRIX  T.  ACOBN  GOLD  MINING  CO. 


75 


2.  Taxation  (g  610*)— Excessive  Taz.uatioh 

— Ten  DE»— I  NTEBXaT—PENALTIEB. 

In  a  proceeding  to  enjoin  the  collectloD  of 
taxes  on  the  ground  of  ezce88i\'e  valuation,  al- 
though judgment  is  for  the  taxpayer,  be.  ia  not 
relieved  from  tendering  the  amount  of  tax  real- 
ly due  on  the  ground  that  all  the  data  upon 
which  the  ascertainment  of  valuations  could  be 
baaed  was  in  the  bands  of  the  assessor,  and  lie 
is  liable  for  interest  and  penaltiss. 

[Ed.  Note.— For  other  eases,  see  Tantion, 
Dec  Dig.  S  610.*1 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  W.  Sheafor,  Judge. 

Proceedings  by  the  Acorn  Gold  Miulog 
Company  and  others  to  enjoin  Harry  Hen- 
drle,  Treasurer  of  Teller  county,  and  others, 
from  collecting  taxes.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Reversed. 

See,  also,  22  Colo.  App.  417,  125  Pac.  642. 

Tally  Scott,  of  DenTer,  0.  P.  Nevitt,  of 
CrlK^e  Cki^  and  Tbomas,  Bryant  it  Blal- 
bam,  of  Denver,  for  lyipellantB.  HjUdietb 
Frost,  of  Colorado  Springs,  and  Schuyler  ft 
Sdmyler,  of  Denver,  for  appAUeea. 

CUNNIMOHAM,  P.  J.  The  Contest  In- 
volved In  this  ai^>eal  grew  out  of  the  as- 
sessment of  certain  nonproductive  mining 
claims  In  Teller  county  for  the  year  1900, 
and  the  sale  thereof  for  overdue  taxes.  A 
large  number  of  owners  of  nonproductive 
properties,  including  the  defendants  in  er- 
ror In  this  case,  numbering  upwards  of  250, 
in  December,  1900,  filed  their  pettttons  un- 
der the  provisions  of  section  3S39,  M.  A.  S., 
to  tlie  county  commissioners,  asking  for  re- 
lief from  what  they  claimed  to  be  unjust, 
unequal,  and  unlawful  assessments.  The 
complaint  of  the  mlneowners  went  to  the 
question  of  valuation,  which  they  contended 
was  unjust.  These  petitions  were  heard 
and  deuied  by  the  county  commissioners. 
The  petitioning  mlneowners,  including  these 
defendants  in  error,  thereupon  stipulated 
with  the  county  commissioners  to  allow  four 
of  said  petitioners,  to  wit,  the  Anaconda 
Mining  Company,  the  Hart  Mining  Company, 
the  Moon  Anchor  Mining  Company,  and  the 
Pilgrim  Consolidated  Mining  Company,  to 
appeal  to  the  district  court  under'  the  stat- 
ute, and  that  said  four  cases  so  appealed 
should  be  deemed  test  cases  for  the  purpose 
of  finally  determining  the  rights  of  all  the 
petitioners,  including  the  defendants  in  er- 
ror, and  that  upon  the  final  decision  in  said 
cases  by  the  courts  and  the  certification 
thereof  to  the  board  the  assessments  and 
taxes  of  all  the  petitioners  should  be  ad- 
justed In  accordance  with  such  final  de- 
termination. The  appeal  as  to  the  four  cases 
was  thereupon  perfected  and  came  to  trial 
In  the  district  court  of  Teller  county  In 
March,  1901.  The  Anaconda  Company,  bow- 
ever,  having  made  a  settlement  or  adjust- 
moit  of  Its  dlflBculties,  dropped  out  of  the 
litlffitlOD,  and  the  other  three  became  the 
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test  cases  under  the  agreement.  The  dis- 
trict court  heard  these  cases  on  appeal,  and 
judgment  was  rendered  it  against  the 
petitioners  and  for  the  county.  Thereupon 
an  appeal  was  taken  to  the  Supreme  Court, 
which  was  dismissed  on  the  ground  that  the 
Supreme  Court  was  without  Jurisdiction. 
The  action  of  the  Supreme  Court  In  the  mat- 
ter of  the  appeal  is  reported  In  S2  Colo. 
334,  76  Pac.  364.  All  three  of  the  cases  were 
consolidated,  and  for  convenience  are  ref«- 
red  to  as  the  Pilgrim  Case. 

In  the  PUgrlm  Cas^  supra,  the  Soprone 
Coort  made  a  very  fidl  Btatemmt  of  many 
of  the  fact^  which  makes  It  unnecessary  for 
us  to  Incumber  the  record  here  by  tfaeb* 
reiwtltlon.  Thereafta<— 1.  e.,  after  the  dia- 
missal  of  the  ai^eal  by  the  Supreme  Gonrt  • 
— a  writ  of  error  was  sued  out  of  the  for- 
mer Court  of  Appeals,  which  latter  court 
held  that  the  judgment  ot  the  district  court 
was  final  because  roidered-In  a  special  stat- 
utory proceedliv  which  did  not  provide  for 
a  review.  See  Pilgrim  Consolidated  Mhiing 
Company  v.  Board  of  County  Commlaslouers 
ot  T^ler  Oonnty,  20  Colo.  App.  311,  78  Pac. 
Q17.  In  the  meantime,  while  the  cases  wwe 
pending  In  the  Supreme  Court  and  QieOonrt 
of  Appeals,  the  county  treasurer  caused  tba 
property  of  the  defendants  In  error  to  be, 
sold  for  taxes,  and  by  the  time  the  cases 
were  finally  determined  in  the  court  of  ap- 
peals the  time  for  redeeming  from  the  tax 
sales  lacked  but  a  few  days  of  having  ex- 
pired. Thereupon  the  defendants  In  error 
here  (who  were  parties  to  the  original  stip- 
ulation hereinbefore  r^erred  to,  hut  not  the 
four  companies  who  actually  took  the  appeal 
from  the  ruling  of  the  commissioners  and 
prosecuted  the  litigation  through  all  the 
courts)  brought  this  equitahle  action  in  the 
district  court  against  the  county  treasurer 
for  the  purpose  of  restraining  him  from  is- 
suing tax  deeds  on  their  property.  The  dis- 
trict court  first  issued  a  temporary  restrain- 
ing order,  and  later  a  temporary  injunction, 
which  was  finally  made  permanent  The 
final  decree  of  the  district  court  from  whldi 
this  aiv>eal  Is  prosecuted  adjudged  ntdl  and 
void  and  of  no  effect  the  taxes  assessed 
against  defendants  in  error's  property,  and 
decreed  all  the  proceedings  under  the  assess- 
ments for  that  year.  In  so  far  as  the  same 
affected  the  property  of  the  defendants  In 
error,  void  and  Illegal,  and  perpetually  »i- 
jolued  the  treasurer  from  making,  executing, 
issuing,  or  delivering  any  tax  deeds  to  the 
property  of  the  defendants  In  error,  and 
restrained  the  county  treasurer  and  the 
county  commissioners,  wbo,  during  the  liti- 
gation, tiad  been  made  parties  defendant  to 
the  proceeding,  from  in  any  manner  enforc- 
ing or  seeking  to  enforce  the  payment  of 
the  taxes  levied  upon  the  defendants  in  er- 
ror's property  for  the  year  1900.  On  mo- 
tion of  the  county  treasurer  filed  after  his 
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appearance  had  been  entored,  tiie  boldera  of 
the  tax  oertiacates  wwe  broaght  In  and  made 
parties  d^endant.  No  appearance  was  ever 
made  by  these  holders  of  the  tax  certificates 
so  brought  Id,  and  before  the  final  hearing 
they  were  defaulted,  and  a  decree  perpetual- 
ly enjoining  and  restraining  them  from  pro- 
curing or  seeking  to  procure  from  the  coun- 
ty treasurer  the  Issuance  of  any  tax  deed 
or  deeds  for  the  property  named  In  their 
certificates  of  sale  was  entered.  These  tax 
certificate  holders  were  further  ordered  to 
forthwith  surrender  to  the  clerk  of  the  court 
for  cancellation  their  certificates  of  sale,  and 
the  clerk  of  the  court  Is  by  the  decree  or- 
dered, upon  their  surrender,  to  mark  same: 
"Canceled  by  the  judgment  of  the  district 
'court  of  El  Paso  county."  No  exception  was 
ever  saved  to  this  decree  entered  as  by  de- 
fault against  the  tax  certificate  holders,  and 
no  BKJeai  was  ever  prayed  from  It,  hence 
none  of  the  tax  certificate  holders  are  par- 
ties to  this  appeal,  unless  It  Is  the  county. 

It  win  be  seen  from  the  foregoing  that  by 
the  decree  of  the  district  court  the  mine- 
owners  interested  In  this  case  were  entirely 
relieved  from  the  payment  of  any  taxes 
whatever  on  their  property  for  the  year 
1900,  and  this  notwitbstanding  that  in  their 
bill  filed  in  this  cause  they  "ofFer  to  pay  any 
amount  of  taxes  now  or  hereafter  found  to 
be  due  by  this  honorable  court  or  which 
may  hereafter  be  assessed  against  the  said 
pr(^erty  by  the  proper  official  of  said  county 
for  the  taxes  of  said  year  1900."  The  peti- 
tioners plead  in  their  bill  as  an  excuse  for 
not  having  made  tender  of  any  taxes  due  on 
their  property  "that  It  Is  impossible  for 
your  petitioners  to  estimate  or  ascertain 
what  would  have  been  the  valuation  assessed 
against  the  property  of  your  petitioners  for 
reveflne  pnrpoBes  for  the  year  1900  In  said 
county,  had  the  araessor  proceeded  In  said 
year  in  the  manner  provided  by  atatate, 
*  *  *  but  the  Information  and  data  upon 
whldi  the  estimation  coold  be  made  are 
within  the  possession  of  the  assessor  and 
taxing  board  and  officers  of  the  county  of 
Teller."  Nowhere  In  their  bUl  do  the  plain- 
tiffs negattve  their  liability  for  taxe^  but, 
on  the  contrary,  it  will  be  ae&a  from  the 
quotation  Just  made  therefrom  that  they 
practically  admit  such  liability. 

The  case  was  submitted  upon  an  agreed 
statement  of  focts;  hence  the  conteutlons 
urged  here  by  opposing  counsel  present  pure- 
ly questions  of  law.  Many  intricate  and  ex- 
tremely difficult  questions  are  brought  for- 
ward on  bdialf  of  the  respective  parties  and 
debated  with  rare  skill,  evincing  great  learn- 
ing and  much  research.  If  this  case  were 
permitted  to  turn  upon  technicalities,  we 
should  experience  great  difficulty  in  deter- 
mining to  which  of  the  contending  parties 
victol-y  should  be  awarded.  For  Instance,  a 
literal  Interpretation  of  the  stipulation  en- 

"ed  into  by  the  four  mining  LCompanles  wlio 
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prosecnted  fhelr  a^^wol  from  tlie  findings  of 
the  connl7  commisdonera,  which  stipulation 
it  is  conceded  was  altered  into  on  bc^If  of 
these  defendants  in  error  as  weU,  might  war^ 
rant  a  ruling  that  ttie  deftedants  in  error 
were  precluded  by  the  Judgment  of  the  dia* 
trict  court  from  further  litigating  the  ques* 
tlons  pr«»nted  In  ttiis  case.  This  npon  the 
theory  that  thdr  appeal  having  been  dis- 
missed by  the  Supreme  Court,  and  thdr  writ 
of  error  sharing  a  similar  fote  in  the  court 
of  appeals,  the  judgment  of  the  district  court 
against  them  became  and  was  final.  On  the 
other  hand,  it  is  plandbly  urged  by  the  de- 
fendants in  error  that  the  county  having 
sold  their  property  at  tax  sale,  and  thereby 
realized  tlie  money  which  it  claimed  to  be 
due  for  the  delinquent  taxes,  and  the  holders 
of  the  tax  certificates  issued  by  the  county 
treasurer  having  suffered  judgment  to  go 
against  them  by  default,  no  practical  relief 
of  any  kind  whatsoever  can  be  obtained  by 
plaintlffB  in  error  through  a  reversal  of  the 
decree  of  the  lower  court  Altered  herein,  and 
that,  for  this  reason,  this  appeal  presents  a 
moot  question. 

[1  ]  It  appears  from  the  records  in  this  case 
that  at  the  tax  sale  the  county  bid  in  a  con- 
siderable portion  of  the  proper^  here  in- 
volved, and  that  the  county  holds  these  tax 
certificates.  Hence,  it  is  apparent  that  npon 
these  particular  properties  the  county  has 
received  nothing  by  way  of  taxes  for  the 
year  1900,  and  we  are  disposed  to  think  from 
an  examination  of  the  entire  record  that  the 
default  against  the  holdn-s  of  the  tax  cer- 
tificates and  the  decree  entered  thereon  does 
not  properly  Include  the  county,  and  sliould 
not  control  It  It  Is  not  at  all  difficult  to 
discover  from  the  history  of  this  lltlgattmi, 
which  has  been  prolonged  over  more  than  a 
dozen  long  and  weary  years,  three  tacts  that 
stand  forth  prominently,  namely:  (a)  That 
the  mining  companies  here  involved  ought  to 
have  paid  to  the  county  for  the  year  1900  a 
Just  tax ;  (b)  that  by  the  decree  of  the  dis- 
trict court  they  have  been  relieved  from  pay- 
ing any  tax  whatever  for  that  year ;  and  (fi) 
that  the  valuation  put  upon  their  properly 
by  tbe  assessor,  and  the  tax  levied  tberemi, 
by  reason  of  such  unjust  valuation,  has  been 
held  by  the  Supreme  Court  in  the  Pilgrim 
Case  to  be  grossly  unju^  It  may  be  said, 
indeed,  it  is  contended  by  defradants,  that 
the  ruling  of  the  Supreme  Court  In  the  Pil- 
grim Case  is  not  binding,  inasmuch  as  that 
court  finally  held  that  it  was  without  Juris- 
diction to  consider  the  questions  presented 
to  It  But  we  find  that  the  opinion  in  that 
case  has  been  quoted  and  followed  by  our 
Supreme  Court  In  Foster  v.  Hart  Consolidat- 
ed Mining  Co.  (Sup.)  122  Pac  S3.  The  ends 
of  justice  win.  In  our  judgment  be  best  sub- 
served by  a  reversal  of  the  decree  of  the  dis- 
trict court  rendered  in  this  case,  and  the  re- 
manding of  the  case  with  Instructions  to  that 
court,  upon  the  appliimtlon  of  either  of  the 
parties  hereto,  to  take  such  furtlier  proceed- 
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losB  as  may  be  neoesBuy  to  ascertain  the 
Just  UaUlltieB  of  ttae  defendants  in  error  to 
the  coonty  for  taxes  for  ttie  year  1900, 
limited,  howerer,  to  tlie  properties  bid  In  by 
tbe  connty  at  the  tax  sale  the  following  year, 
SDCh  proceecUngB  to  be  In  conformity  with 
the  views  expressed  by  tiie  Snpreme  Court 
In  the  case  of  Pilgrim  Consolidated  Mining 
Gompany  t.  Board  of  Connty  Commissioners 
of  Teller  COunty,  32  Colo.  334,  76  Pac.  364, 
touching  the  question  of  valuation. 

[2]  We  are  not  favorably  Impressed  with 
tlie  contention  of  the  defendants  in  error 
that  they  were  in  the  drcmmstaQces  of  this 
case  relieved  from  making  a  tender  of  any 
sum  whatsoever  before  bringing  this  action. 
The  only  justification  attempted  to  be  plead 
by  the  defendants  In  error  for  their  failure 
to  make  tender  of  tiie  amount  of  taxes  just- 
ly due  Is  that  It  was  impossible  for  them  to 
"estimate  or  ascertain  what  would  have  been 
the  valuation  assessed  against  the  property 
of  yonr  petitioners  for  revenue  purposes  for 
tbe  year  1900  had  the  assessor  proceeded  In 
said  yrar  in  the  manner  provided  by  stat- 
ute." This  allegation  does  not  comport  with 
other  portions  of  the  bill,  wherein  the  de* 
fendants  In  error  make  allegations  Indicat- 
ing a  very  thorough  knowledge  of  the  correct 
valuations  upon  mining  properties  similar  to 
their  own  In  practically  every  mining  county 
in  the  state.  Furthermore,  It  is  alleged  by 
the  defendants  In  error  that  "the  Informa- 
tion  and  data  upon  which  such  ascertain- 
ment [meaning  the  ascertainment  of  valua- 
tions] could  be  made  are  within  the  posses- 
Rlon  of  the  assessor  and  taxing  board  and 
officers  of  the  county  of  Teller."  It  must, 
therefore,  be  presumed  that  the  appellees, 
If  they  had  made  proper  effort  so  to  do, 
rould  have  bad  acces^^  to  this  data  In  the 
possession  of  the  public  officials  of  Teller 
county.  In  Walsh  v.  Sprankle,  21  Colo.  App. 
129,  121  Pac.  951,  we  ruled  that  In  an  action 
to  enjoin  the  collection  of  taxes  upon  the 
ground  of  excessive  and  oppressive  valuation 
the  complaint  must  allege  a  tender  of  such 
part  of  the  tax  as  It  admitted,  and  we  there 
held  that  the  complaint,  having  failed  to  so 
allege,  was  bad  on  demurrer.  It  Is  true  that 
no  specific  amount  of  .tax  Is  admitted  In  this 
case  to  be  due,  but  a  liability  is  In  effect 
admitted,  and  It  is  apparent  that  the  amount 
of  that  liability,  even  granting  the  theory  of 
plaintiffs  to  be  the  correct  one,  was  capable 
of  ascertainment.  Therefore,  they  should  be 
required  to  pay  the  Interest  and  other  penal- 
ties provided  by  the  statutes  of  this  state 
governing  delinquent  taxes  upon  whatever 
sum  it  may  ultimately  be  determined  they, 
shoald  have  paid  to  the  county  for  the  taxes 
of  1900  upon  the  properties  wtilch  the  coun- 
ty was  obliged  to  bid  In  at  the  tax  sale. 

The  decree  rendered  by  the  district  court 
against  the  holders  of  the  tax  certificates 
Mvin  not  be  disturbed,  except  as  the  same 


may  apply,  If  It  dees  apply,  to.  the  rights  of 
the  connty  of  Teller. 

The  Judgmmt  of  the  district  court  Is  re- 
versed and  remanded  for  furtber  proceed- 
ings In  conformity  with  tbe  vlewB  herein  ex- 
pressed. 

Rererged  and  xemAnded. 


(»  Colo.  App.  oi) 
DUBST  V.  HABNNI  et  aL 
(Oonrt  of  Appeals  of  Colorado.  Feb.  10. 

1.  AHPKAL  and  BBBOB  (f  77*>— AfPKAZ.  XEOIC 

Pbobate— Final  Judgment. 

Petitioners  filed  a  petition  requiring  de- 
fendant administrator  to  show  cause  why  he 
should  not  inventory  a  certain  note  executed 
by  him  to  tbe  decedent  as  a  part  of  the-  estate. 
The  adniioiatrator  answered  individually,  de- 
nying: liability  on  the  note  and  claiming  that 
it  bad  never  been  delivered.  Tbe  court  ordered 
that  defendant  adminisciator  file  an  additional 
inventory,  including  the  not£  and  any  other 
property  that  might  have  come  into  nls  hands 
belonging  to  the  estate.  Meld,  that  auch  order 
was  not  a  mere  interlocutor;  one  against  the 
defendant  in  his  representative  capacity,  but, 
was  a  final  order  asainat  him  personally,  and 
waa  therefore  appealable  to  the  district  court, 
under  Rev.  St  1908,  §  7254,  providing  that 
from  all  final  judgments  in  probate  appeals ' 
shall  lie  to  tbe  district  court,  and  from  there 
to  the  Court  oC  Appeals  or  Supreme  Court 

[Ed.  Note.— For  oth»  cases,  see  Appeal  and 
Error,  Cent  Dig.  8|  444-463:  Dec.  Dig.  { 
77.»] 

2.  EXECUTOBB  AND  ADIUNISIBATOBS  ($  86*)— 
DiSCOVEBY  OF  AseSTB— PbOBATB  PROCEED-. 
IWO — JUBISDIOTIOH. 

Rev.  St  1908,  i  7253,  provides,  on  com- 
plaint to  the  county  court  that  any  person  bas 
in  his  possession  any  claim  or  demand  of  thS' 
decedent,  the  court  may  examine  him  with  ref- 
erence to  the  complaint;  and,  if  be  refuses  to 
appear  and  answer,  the  court  may  commit  him. 
until  he  submits  to  the  order  of  the  court 
Held,  that  such  section  did  not  confer  on  the 
coonty  court  slttiuK  in  probate  jurisdiction  of 
a  petition  to  compel  an  administrator  to  inven- 
tory a  note  and  deed  of  trust  claimed  to  have 
been  executed  by  him  to  the  decedent  as  a  part 
of  the  assets  of  the  estate ;  the  proper  proceed- 
ing after  discovery  of  the  not^  and  deed  of' 
trust,  if  denied  by  the  adminiBttator,  being  to. 
appoint  some  person  to  take  charge  of  the  same 
and  enter  action  in  a  court  of  competent  ju- 
risdiction against  tbe  administrator. 

[Ed.  Note.— For  other  cases,  see  'Bzecuttwa: 
and  Administrators,  Cent  Dig,  .fiS  88(h 
368;  Dec  Dig.  I  .  " 

Cunningham,  P.  J.,  dissenting.  ... 

Appeal  from  District  Court,  Chaffee  Coun- 
ty ;  Lee  Champion,  Judge. 

Petition  by  Elizabeth  Haeihii  and  others,  in' 
the  county  court  sitting  in  probate,  to  compel' 
Gabe  Durst,  as  administrator  of  the  estate 
of  John  Haenni,  deceased,  to '  Inventory  a 
certain  note  payable  to  Haenni  and'execnted 
by  Durst.  From  a  Judgment  of  the  district' 
court,  dismissing  an  appeal  from  an  order  In 
favor  of  petitioners,  Durst  appeals.'  Be- 
versed,  with  directions.  '     '  '  ' 

G.  K.  Hartensteln,  of  Buena  yista,  for  ap-- 
pellant  Charles  J.  Munz  and  Mi^rray  if  Xn- 
gersoll,  all  of  Doiver,  for  ai^lle^  . 
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J.  Ai^»ea1  from  a  Judgment  of 
a  district  court,  dismissing  an  appeal  from  a 
judgment  of  a  county  court,  sitting  in  pro- 
bate, entered  upon  a  petition  by  certain  per- 
sons Interested  in  tlie  estate  of  Jobn  Haennl, 
deceased,  requesting  tbat  the  administrator 
and  another  be  ordered  to  show  cause  why 
the  administrator  should  not  Inventory  a  cer- 
tain promtesory  note  payable  to  Haennl  and 
signed  by  Durst  prior  to  HaenDl's  death, 
which  Durst,  as  administrator,  had  not  list- 
ed in  his  InTmtory.  The  Judgment  and  or- 
der IftTored  the  petitioners,  and  Durst  ap- 
pealed to  the  district  court,  and  this  ajipeal 
by  him  Is  txtm  the  Judgment  of  the  district 
court 

The  petition  states  that  O.  K.  Hartenst^ 
has  the  note, '  and  a  duly  recorded  deed  of 
trust  given  to  secure  It,  In  his  possession,  "ex- 
ecuted by  one  Gabe  IMrst,"  and  "that  your 
petitioners  are  informed  and  believe  that 
such  note  and  deed  of  trust  are  the  proper- 
ty of  the  estate  of  the  deceased,  and  are 
evidence  of  an  indebtedness  of  the  said  Oabe 
Dnrst  to  the  estate  of  tiie  said  deceased 
*  *  *  for  funds  loaned  and  advanced  by 
said  John  Haenni  to  said  Oabe  Durst"  A 
citation  was  issued  thereupon  to  Hartenstein 
and  Durst.  The  former  answered  by  turning 
over  to  the  court  the  note  and  deed  of  trust. 
Durst  answered  In  writing,  as  respondeat, 
denyii^  the  petition,  and  stating  that  "he 
denies  that  the  nld  note  mentioned  in  the 
said  petition  is  a  ^rt  of  the  assets  of  Oie 
estate  of  the  said  John  Haenni,  deceased, 
and  denies  that  the  said  estate  has  any  In- 
terest, right,  or  title  to  said  note  or  in  the 
said  trust  deed  in  said  petition  mentioned 
and  described."  He  states,  further,  that  the 
note  and  deed  of  trust  were  never  delivered, 
but  were  left  In  (he  possession  of  Harten- 
stein, his  attorney,  to  deliver  to  Haenni  as 
soon  as  a  loan  was  concluded  that  Haennl 
was  negotiating  to  Dorst,  and  that  the  loan 
had  been  abandoned.  This  answer  was  en- 
tltted:  "In  the  Matter  of  the  Estate  of  John 
Haennl,  Deceased.  Answer  of  Gabe  Durst, 
Respondent"  It  is  signed,  "Gabe  Durst,  Re- 
spondent," and  verified  by  him  as  an  indi- 
Tldnal.  The  petitioners  replied,  denying  all 
new  matters  set  np  In  the  answer.  The 
connty  court  heard  the  testimony  on  the  is- 
sues thus  Joined.  The  petitioners  introduced 
In  evidence  the  note  and  deed  of  trust  and 
other  testimony  concerning  the  recording  of 
tbe  deed  of  trust  The  respondent,  Durst 
introduced  considerable  evidence  to  prove  the 
tacts  stated  in  his  answer.  The  court  there- 
upon, entered  the  Judgment  and  order  ^m 
which  Durst  the  administrator,  appealed  to 
the  district  court  under  section  7254,  Rev. 
Stat,  which  is  substantially  as  follovra:  "All 
questions  of  law  and  fiict  relating  to  pro- 
bate matters  or  arising  in  proceedings  under 
this  act  In  any  county,  shall  be  determined 
by  the  county  court  of  such  county,  and  from 
any  and  all  final  Judgments  or  decrees  npon 
any  such  questions,  appeals  or  writs  of  cer-. 


tiorari  shall  lie  to  the  dlstriet  court  of  Oie 
same  county,  and  fttmi  the  district  coort  to 
the  Ciourt  of  Appeals  or  Snprone  CwaV 

fi]  Now,  If  tile  Judgment  of  the  county 
court  ajv>eated  from  is  a  final  Judgment  as 
contonplated  by  this  statute,  tbe  Judgment  of 
tile  district  court  should  be  reversed,  otlWE^ 
wise  affirmed.  To  determine  this  qnestton  It 
is  necessary  to  examine  the  Judgmokt  of 
the  county  court  together  with  the  petitim, 
the  answer,  and  the  r^ly,  upon  whidi  It 
is  based. 

The  Judgment  and  arCsr  are  substantially 
as  follows:  "OltatimiB  having  been  hereto- 
fore.Issued  in  this  matter  as  prayed  in  said 
petition,  directs  to  Gabe  Durst  and  G.  K. 
Kirtensteln,  Eteq.,  his  attorney,  requiring 
them  to  appear  In  open  court  and  bIww  cause 
why  the  prayer  of  said  petitioners  should 
not  Jtie  granted  and  allowed,  •  •  •  and 
the  court  having  duly  considered  the  testi- 
mony adduced,  both  oral  and  docnmoitazy, 
and  the  argumentB  ot  counsel  heretofore  sub- 
mitted, and  carefully  end  fully  examined  the 
written  briets  filed  In  this  matter,  and  being 
now  well  and.  fully  advised  in  the  pronlses, 
doth  find  as  follows:  That  It  appears  •  *  • 
the  administrator  has  failed  to  list  in  the  In- 
ventory filed  herein,  as  the  property  of  the 
estate  of  said  John  Haenni,  deceased,  <gt» 
certain  promissory  note,  •  •  *  secured  by 
deed  of  trust  duly  recorded  as  above  shown 
and  set  forth.  Therefore  it  Is  (H:d«red  by  the 
court  that  said  petition  be,  and  the  same 
hereby  Is,  sustained,  and  Gabe  Durst,  admin- 
istrator, •  *  •  is  required  to  file  an  ad- 
ditional or  amended  Inventory  Including  the 
prt^rty  last  above  named  and  specified,  and 
any  and  all  other  property  that  may  have 
come  Into  his  hands  belonging  to  said  es- 
tate." 

Section  7263,  Rer.  Stat,  under  which  the 
proceeding  arose,  is  substantially  as  follows: 
"If  any  person  Interested  in  tbe  estate  of  any 
deceased  person  complains  to  the  county 
court  In  writing  that  any  person  •  •  • 
has  in  his  possession  or  knowledge  •  •  • 
any  claim  or  demand  *  *  *  of  the  de- 
ceased, the  said  county  court  may  cite  such 
person  to  appear  before  it  and  may  exandno 
him  on  oath  upon  fho  matto:  of  such  oun- 
plalnt  If  the  person  dted  refuses  to  appear 
and  submit  to  such  examination  or  to  answer 
such  Interrogatories  as  may  be  put  to  him 
touching  the  matter  of  such  complaint  the 
court  may.  by  warrant  fbr  that  pnqrase,  com- 
mit him  to  the  common  Jail  of  the  coun^, 
th^  to  remain  in  close  custody  until  be 
submits  to  the  order  of  the  court" 

When  the  aNteal  from  the  county  court 
reached  the  district  court  it  was  dismissed, 
and  the  Judgment  of  the  cwunty  court  was 
thereby  left  undisturbed.  The  district,  court 
dismissed  the  appeal  for  the  reasim  tlmt  the- 
order  appealed  firom  was  to  the  respondeat 
in  a  represmtaUve  capacity,  and  not  perscm- 
ally,  and  was  merely  an  Interlocutory  order 
ia  the  course  of  administration,  and  not  ap- 
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petlaUt  tmOer  aeetloiL  7264,  rapra.  The 
JnOgmait  of  the  oovnty  court  states  that  the 
admlnlstnttor  **ha8  failed  to  Hat  as  the  prop- 
wtr  of  estate  of.  John  Haenni,  deceased, 
one  certain  promissory  note."  and,  further, 
that  "aald  petition  be,  and  the  same  bereb; 
Is,  sustained,  and  Qabe  Durst,  administrator, 
Is  leqnlred  to  file  an  additional  or  amended 
Idr^tory  including  the  property  last  above 
named  and  specified,  and  any  and  all  other 
property  that  may  come  Into  his  hands  be- 
loi^ng  to  said  estate."  Tbe  petition  charg- 
ed that  Hartenst^  had  In  his  possession  a 
note  given  by  Durst  belonging  to  the  estate; 
Durst  denied  that  tbe  estate  bad  any  inter- 
est in  tbe  note,  and  the  petitioners  replied, 
denying  the  new  matter  In  Durst's  answer. 
On  this  Issue  the  case  was  tried.  Tbe  judg- 
ment states  that  the  citation  ran  to  Harteu- 
8teln  and  Durst  Durst  answered  as  ro- 
iqMndent,  and  not  merely  as  administrator, 
and  although  he  commences  his  answer  in 
these  words,  "Comes  now  Qabe  Durst,  ad- 
ministrator of  the  said  estate,"  he  does  not 
say  "a<  administrator." 

Tbe  Judgment  of  the  county  court  is:  (1) 
That  the  petition  Is  sustained;  (2)  that  the 
administrator  has  tailed  to  list  as  tbe  prop- 
erty of  tbe  estate  one  promissory  note;  (3) 
that  tbe  administrator  inventory  the  same  as 
belonging  to  the-  estate.  This  was  a  final 
adjudication  of  the  matters  in  issue,  and 
required  no  further  proceedings  or  order  of 
the  court  to  put  it  into  effect.  It  was  not  a 
jDdgmrat  or  order  merely  requiring  the  ad- 
ministrator to  inventory  property  admitted 
and  couceded  to  be  the  property  of  the  es- 
tate. It  was  an  adjudication  of  tbe  issue  of 
ownership  and  an  order  to  Inventory  the 
property  as  the  property  of  the  estate.  If 
it  had  been  a  proceeding  to  require  the  ad- 
ministrator to  file  an  original  Inventory,  or 
to  correct,  amend,  or  even  add  to,  bis  orig- 
inal inventory,  it  would  not  have  been 
brought  under  the  statute  above  namM.  But 
if  it  had  been  under  any  other  statute,  and 
tbe  same  issues  Joined,  and  tbe  same  Judg- 
ment rendered.  It  would  have  been  a  final 
Judgment  This  statute  was  enacted  for  the 
purpose  of  discovering  property  belonging  to 
the  estate,  and,  inddentally,  to  perpetuate 
teetlnumy  concerning  tbe  same,  and  for  no 
other  purpose.  2  Woemer  on  the  American 
Law  of  AdmlDtetration,  |  826,  p.  681. 

[S]  Although  the  issues  Joined  and  the 
Judgment  rendered  were  outside  the  cour 
templation  of  tbe  statute  under  which  the 
pxoceedliu^  arose,  or  of  any  othw  statute 
oonoendi^  probate  proceedings,  and  beyond 
the  jurisdiction  of  the  i»obata  court,  as  has 
been  distinctly  held  In  th^  case  of  Wright  v. 
Wright,  11  Colo.  App.  470,  68  Pae.  684,  In 
which  case  the  court  treated  the  Judgment 
as-  KKKalaUe,  yet,  as  Woerner,  in  his  work 
afKesald  says,  "If  it  be  found  that  the  trl- 
bnnal  is  one  competent  to  dedde  whether  the 
facta  in  any  glroi  matter  confer  Jurisdic- 


tion, it  follows  with  inuorable  necessity 
that,  if  It  decides  that  It  has  Jurisdiction, 
then  its  Judgments,  within  the  scope  of  the 
subject-matters  over  which  its  authority  ex- 
tends, in  proceedings  following  the  lawful 
allegation  of  circumstances  requiring  the  ex- 
ercise of  Its  power,  are  concluslTe  against 
all  the  world,  unless  reversed  on  appeal,  or 
avoided  for  error  or  fraud  In  a  direct  pro- 
ceeding. It  matters  not  how  erroneous  the 
Judgment;  being  a  Judgment,  it  is  the  law 
of  that  case,  pronounced  by  a  tribunal  creat- 
ed for  that  purpose.  To  allow  such  Judg- 
ment to  be  questioned  or  Ignored  collateral- 
ly would  be  to  ignore  practically,  and  log- 
ically to  destroy,  the  court"  1  Woemer,  { 
145.  Mr.  Woerner  says,  concerning  final  and 
interlocutory  Judgments  of  this  character, 
after  a  review  of  tbe  authorities:  "It  Is 
deducible  from  the  decisions  on  this  subject, 
as  'a  general  principle,  applicable  to  most  cas- 
es in  the  absence  of  statutory  provisions  di- 
recting otherwise,  that  any  order.  Judgment, 
or  decree  of  the  probate  court  capable  of 
being  enforced,  or  taking  ;effect  without  fur- 
ther order,  may  be  appealed  from;  and 
that  no  action  of  the  probate  conrt  can  be 
appealed  from  which  requires  a  subsequent 
order  or  judgment  to  give  It  effect"  2  Woer- 
ner, I  454,  p.  1199. 

In  the  case  of  Clemes  v.  Fox,  6  Colo.  App. 
377,  386,  40  Pac  843,  846,  It  Is  said,  eoncem- 
Ing  an  order  entered  upon  objection  filed  to 
the  disallowance  of  a  credit  to  himself  by 
the  administrator:  "The  order  must  be  tak- 
en to  be  a  final  Judgment  and  conclusive  up- 
on the  administrator  and  the  claimant.  It 
seems  to  come  according  to  its  effect,  al- 
though possibly  not  by  reason  of  its  exact 
and  appropriate  terms,  entirely  within  a 
well-considered  class  of  cases  which  hold 
conclusions  of  this  description,  which  In 
their  natnre  and  their  substance  are  final,  to 
be  final  Judgments,  although  they  do  not 
come  technically  within  the  general  defini- 
tion. Ex  parte  Spacer,  95  N.  a  271;  Honp- 
hUl  V.  Collins,  117  IlL  896  [7  N.  B.  496]; 
Trustees  v.  Gre«iongh,  105  U.  S.  827  [26  I* 
EA.  1167] ;  Williams  et  al.  v.  Morgan  et  at, 
111  U.  S.  684  [4  Sup.  Ct  688,  28  U  Ed.  559]. 
There  are  many  decisions  of  a  similar  na- 
ture, but  these  serve  to  illustrate  the  line  on 
which  tbe  courts  have  proceeded.  The  ques- 
tion underlying  all  of  the  cases  ,  which  con- 
sider tbe  subject  of  the  finality  of  the  judg- 
ment is,  Did  that  which  the  conrt  entered 
determine  a  matter  disputed  between  the 
parties  so  that  it  Is  no  longer  open  to  con- 
toitiott?  We  must  conclnde  the  6rder  of  the 
county  court  disallowing  the  Iton  did,  as  be- 
twem  the  creditors  and  the  admbdsteator,  di- 
rectly decide  the  legitimacy  of  this  expendi- 
ture and  the  legality  of  tbe  diarge.  When 
the  appeal  web  taken  to  the  district  conrt  as 
to  that  portion  of  tbe  order,  it  must  be  ne- 
cked as  an  appeal  from  a  Anal  Judgment, 
whldi  gave  to  the  district  court  the  dgbt  to 
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try  It  de  noro  and  Impart  to  wbaterer  Judff- 
meat  It  rendered  the  chanictar  of  flnallty 
which  warrants  its  review  In  this  conrt.** 

In  Standley  r.  Manufacturing  Co.,  25  Cola 
S76,  878,  65  Pac.  723,  724»  it  Is  said:  "A 
Jndjgment  which  fixes  the  rights  of  the  par- 
ties In  the  action  In  which  It  Is  rendered, 
and  leaves  nothing  further  to  be  done  beforo 
such  rights  are  determined,  is  flnaL  Llpe  t. 
Fox  et  aL,  21  Ctolo.  140  [40  Pac.  353};  Du- 
slng  T.  Nelson,  7  Colo.  184  [2  Pac.  902] ;  Dan- 
iels T.  Daniels,  9  Colo.  133  [10  Paa  657].  In 
the  latter  case,  the  court  quotes  with  approv- 
al from  Sharon  v.  Sharon  [67  Oal.  186],  7 
Pac.  466  [635,  8  Pac.  709],  as  follows:  'A 
final  Judgment  Is  not  necessarily  the  last  me 
in  an  action.  A  Judgment  that  Is,  conclusive 
of  any.  question  In  a  case  Is  final  as  to  that 
question.  The  Code  provides  for  an  appeal 
from  a  final  Judgment,  and  not  from  the  final 
Judgment  In  an  action.'  So  that  the  real 
test  to  apply  Is  that,  If  the  Jud^ent  pro- 
nounced is  In  the  nature  of  a  final  one,  and 
is  such  upon  the  question  adjudicated,  then 
it  becomes  such;  or,  otherwise  stated,  where 
the  Judgment  pronounced  la  final  of  the 
rights  of  the  parties  on  the  questions  there- 
in involved,  and  settled,  and  separable  from 
any  other  that  may  be  rendered  In  the  ac- 
tion, It  is  as  to  such  questions  a  final  Jadg> 
ment.  Trustees  v.  Greeuough,  105  U.  8.  527 
[26  U  Ed.  1157];  Guarantee  T.  A»  S.  D.  Co., 
V.  Phlla.  R.  &  N.  E.  B.  Co.  [69  Conn.  709], 
38  Atl.  792  [38  L.  B.  A.  804] ;  In  re  Farmers* 
Loan  &  Trust  Co.,  Petitioner,  129  U.  S.  206 
[9  Sup.  Ct  265,  32  L.  Ed.  656]." 

As  the  county  court  assumed  Jurisdiction 
to  determine  the  right  of  property,  decisions 
h(ridtog  such  Judgments  to  be  final,  are  quite 
applicable  from  those  states  that  give  pro- 
bate courts  such  Jurisdiction  by  statute.  In 
those  states  appeals  are  quite  numerous  In 
such  matters,  and  the  Judgments  are  univer- 
sally held  final.  In  Buff  v.  Doyle,  66  Mo. 
301,  a  Judgment  was  entered  in  a  probate 
court  In  a  proceeding  under  a  statute  permit- 
ting citations  against  an  administrator  and 
providing  for  a  trial  of  the  right  of  property 
claimed  by  the  administrator,  and  allowing 
appeals  in.  all  cases  "where  there  shall  be  a 
final  decision  of  any  matter  arising  under 
this  law,"  and  the  court  held  a  Judgment 
therein  to  be  final  and  appealable.  In  Mar- 
tin V.  Martin,  170  111.  18,  48  N.  B,  694,  a 
Judgment  was  entered  In  a  probate  court,  In 
a  proceeding  Instituted  under  sections  80,  81, 
Illinois  Statutes,  to  try  the  right  of  property 
claimed  by  the  executrix,  and  on  appeal  by 
the  petitlonler  to  the  district  court  the  latter 
court  Altered  Judgment  against  the  executrix. 
She  took  the  matter  to  the  Court  of  Appeals, 
and  from  its  Judgment  an  appeal  was  taken 
to  the  Supreme  Court.  The  opinion  states: 
"It  Is  first  contended  by  plaintiff  in  error  that 
the  motions  made  in  the  circuit  court  to  dis- 
miss the  appeal  should  have  been  sustained, 
because  the  order  of  the  county  court  ap* 


pealed  from  was  not  a  final  oidia,  and  be- 
cause the  court  had  not  acquired  Jurtsdictirai 
to  adjudi<»te  upon  her  Indlvldnal  ri^ts. 
*  *  *  The  procee^gs  undo-  these  sec- 
tiona  Is  to  a  large  extent  InformaL  No  pro- 
vision Is  made  for  an  answer,  or  any  idead- 
Ing  further  than  a  statement  on  oath,  and  no 
formal  particularity  Is  required  to  give  the 
court  Jurisdiction.  Blair  v.  Sennott,  134  HI. 
78  [24  N.  B.  969].  PlalntUT  in  error,  against 
whom  the  amended  petition  was  directed,  did 
not  formally  answer  the  charge  against  her, 
but  tbrae  was  a  hearing  befwe  the  court 
where  she  was  represented,  and  die  succeed- 
ed in  establishing  her  claim  to  tbe  individu- 
al ownership  of  the  securities.  *  *  *  Tbe 
order  found  that  the  securities  were  not  the 
property  of  the  estate,  but  were  her  individ- 
ual property.  That  was  the  end  of  the  pre* 
ceeding,  and  a  final  determination  of  the  is- 
sue raised  by  the  amended  petition,  so  fSar  as 
the  county  court  was  concerned.  The  order 
was  a  final  one,  from  which  an  appeal  could 
be  takra." 

It  Is  contended  by  appellees  that  a  diff^ 
eut  doctrine  is  announced  in  tbe  case  of 
.Slmms-  V.  Guess,  62  111.  App.  643,  where  the 
court  held  a  Judgment  interlocutory,  only, 
which  required  an  administrator  to  correct 
bis  inventory  and  add  to  It  property  that  he 
claimed  himself.  This  case  was  before  the 
court  in  Martin  v.  Martin,  supra,  but  not 
referred  to  in  the  opinion.  The  proceedii^ 
was  upon  exceptions  to  tbe  original  Inven- 
tory, and  not  under  sucb  a  statute  as  that  in 
the  case  of  Martin  v.  Martin,  supra,  nor  such 
as  that  Involved  In  the  instant  case.  The 
opinion  Is  based  on  tbe  statement  therein 
that  the  order  was  "not  an  adjudication  of 
the  right  of  property." 

If  the  proceedings  In  this  case  had  been 
for  the  purpose  of  requiring  the  administra- 
tor to  file  an  original  Inventory,  or  to  cor^ 
rect  or  amend  bis  inventory,  or  to  require  him 
to  add  to  such  Inventory,  or  file  an  addition- 
al  one  Including  property  belonging  to  tlie 
estate  which  was  admitted  and  conceded  to 
be  the  property  of  tbe  estate,  then,  in  such 
a  proceeding,  an  order  upon  the  administra- 
tor would  have  been  Interlocutory  and  not 
final,  because  the  right  of  property  would  not 
have  been  determined,  and  It  would  have 
been  such  an  order  as  the  district  court  In 
this  case  considered  the  county  court  had 
made;  but  an  examination  of  the  petition, 
the  Individual  answer  of  the  respondent, 
Durst,  the  reply  thereto,  and  the  judgment 
entered  discloses  an  ^tir^y  different  pro* 
ceeding.  And  even  if  the  county  court  ha^ 
done  nothing  more  than  to  merely  order  the 
administrator  to  die  the  amended  Inventory 
and  to  include  the  property  In  dispute,  It 
would  still  have  been  a  final  order,  because, 
as  a  condition  precedent  to  making  such  an 
order,  the  court  would  have  been  compelled 
to  determine  the  right  of  property.  The  is- 
sues were  Joined  against  Duist  in  bis  indi* 
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Tidiial  oapacUar,  u  well  «8  Sn  his  mBomtn- 
tatlve  capacity,  u  Tory  plalnlr  anwaxa  Cram 
hla  answer  and  from  the  erldoice  Introdnced. 

Appellees  claim  the  petition  asked  only 
tbat  tbe  note  to  InTentoried,  but,  as  was 
done  by  the  amended  petttkm  In  the  Ifartln 
T.  Uaztin  Oftse,  th»  answer  of  I>oiat,  In  this 
caae,  aa  leqpondut,  denying  the  on-nership 
by  tbe  estate  made  a  dlfEermt  Issue,  a  dif- 
ferent lasne  was  tried,  and  a  Jndgmoit  was 
entered  on  tbe  ime  tbat  was  tried. 

In  May  t.  L^ty,  36  111.  App.  17,  relied 
npoa  by  apptileee,  the  cpurt  said:  "In  eon- 
nectioa  with  (jiese  notes  as  listed  In  the 
ini-entory,  there  Is  this  statement  made  by 
tbe  administrator:  These  notes  the  payors 
Inrist  th^  are  not  liable  for,  aa  the  same 
w«e  not  to  be  paid  miless  demanded  by 
payee  in  bis  lifetime'  It  la  not  dalmed  that 
this  or  anj  thlng  of  like  import  appears  on 
the  notes,  or  in  any  way  attached  to  them. 
*  *  *  Tbe  administrator,  prima  facie  at 
least,  owed  the  estate  four  notes;  which  he 
had  InTentoried.  'WSun  he  nkade  bis  teffort, 
be  credited  hlmedf  with  theee  four  notes, 
claiming  he  was  not  liable  to  pay  them. 
The  county  court.  Instead  of  disallowing  the 
credit  as  It  should  have  don^  adopted  the 
anomaloaa  proceedit^  of  ^tertalnlng  an  ex- 
ception to  Uie  credit  by  some  of  the  heirs, 
and  proceeded  to  try  the  questlott  of  tbf> 
liability  of  appellant  on  these  notes  upon  a 
bearlnff  of  such  exception.  •  *  •  Where 
a  claim  against  the  administrator  bas  been 
Inrentorled,  and  he  becomes  prima  fade 
diargeable  with  the  amount  of  the  demand, 
upon  his  petition  the  county  or  probate  court 
would  be  Justified  in  appointing  some  compe- 
tent person  administrator  pro  tern.,  with  au- 
thority to  bring  si^t  against  the  administra- 
tor as  an  Individual,  and  prosecute  it  to 
final  Jodgm^it  •  *  *  The  proceeding  that 
was  bad  in  this  case  did  not  admit  of  any 
written  pleadings  and  formation  of  defined 
legal  Issues.  Tlie  issue  that  was  sought  to 
be  made  was  not  tbe  real  issue  tried.  Tbe 
only  direct  Issue  sought  to  be  made  was 
whether  May,  as  administrator,  was  entitled 
to  a  credit  for  the  amount  of  hla  notes,  which 
was  not  a  question  to  be  submitted  to  a  Jury, 
while  the  real  Issue  was  bis  llablUty,  aa 
an  individual,  upon  tliese  notes  to  the  estate, 
whlrb  was  an  Issue  triable  by  jury.  Tbe 
Judgment  of  tbe  circuit  court  was  much 
broader  than  tbe  only  issue  which  could 
be  legally  evolved  out  of  the  case  as  it  was 
presented  would  warrant  Tbe  Judgment  of 
tbe  circuit  court  Is  reversed,  and  tlie  cause 
remanded  to  tbe  circuit  court,  with  directions 
to  reverse  the  action  of  the  count}'  court 
and  direct  the  county  court  to  disallow  the 
credit  claimed  by  tbe  administrator  and  ap- 
point an  administrator  pro  tern,  to  bring 
mit  against  Warren  May  on  the  four  notes 
and  prosecute  the  same  to  final  Judgment" 

In  the  case  of  Wright  v.  Wright  supra, 
the  court  concludes  that  any  attempt  on  the 
Iiart  of  the  probate  court  in  thla  state,  in  pro- 
ISOP.— 6 


ceedlngs  of  tlda  diaraeter,  to  pias  apon  the 
rU^t,  or  ownerah^  of  mropwty,  and  to 
require  property  to  be  Inventoried  aboat 
whidi  there  la  a  dlqmte  as  to  tSie  ownership, 
ia  clearly  ontalde  and  b^ond  tHe  Jurlsdiis 
tion  of  BuCh  court;  bat  thla  is  no  way  in- 
terfwea  with  tbe  condushnt  upon  ttie  qnea- 
tion  as  to  whether  a  Judgment  in  su^  an 
Instance  Is  final  or  Interlocutory,  because  tbe 
Judgment  waa  In  fact  entered,  whethw  t3ie 
court  exceeded  its  Jurisdlctiim  in  entering 
it  or  atA.  In  Wright  t.  Wright,  supra,  a  cita- 
tion waa  iasned  upon  a  petition,  requiring  a 
surviving  partner  of  an  intestate  to  show 
cause  why  be  ahonld  not  make  an  inv^tory 
and  file  a  statonent  of  the  partnership  af- 
fairs, imder  a  statute  similar  in  character 
and  purpose  to  section  "^53,  supra.  He  ap- 
peared and  denied  tbat  a  partner^p  ex- 
isted, and  moved  for  a  dismissal  on  the 
ground  that  the  court  had  no  Jurisdiction  to 
try  the  Issue  as  to  the  existence  of  a  partner- 
ship. Tbe  motion  was  overruled,  and  the 
court,  on  petitioner's  evidence  alone,  found 
that  a  partnership  existed,  and  ordered  tbe 
inventor;  and  statement  to  be  made.  On 
appeal  to  the  district  court,  the  same  order 
was  made.  On  ai^>eal  to  tbe  Court  of  Ap- 
peals, It  was  decided  that  "a  county  court 
sitting  for  the  transaction  of  probate  busi- 
ness, was  without  power  and  authority  to 
determine  the  rights  of  the  parties  In  tbe 
manner  attempted,"  and  held  that  tbe  stat- 
ute under  which  the  proceeding  arose  ai^lled 
only  to  a  partnership  that  was  admitted  and 
conceded,  and  the  court  said:  "We  conclude, 
therefore,  that  the  probate  court  was  with- 
out power  or  authority  to  try  and  determine 
tbe  question  of  the  existence  of  the  partner^ 
ship  alleged,  end  It  must  be.  of  course,  con- 
ceded that  if  such  was  the  case,  the  district 
oourt  was  also  without  Jurisdiction.  In  view 
of  tbe  fact  tbat  the  final  settlement  of  this 
estate  cannot  probably  be  bad  until  the  rights 
attempted  to  be  adjudicated  In  these  proceed- 
ings are  determined,  we  suggest  In  the  inter- 
est of  a  speedy  termination  of  litigation, 
which  is  (Important  In  the  administration  of 
estates  of  deceased  persons,  that  the  proper 
practice  would  be  to  have  first  settled  the 
question  whether  or  not  tbe  alleged  [>artuer- 
shlp  did  exist  This  should  be  done  by  a  suit 
In  equity,  to  which  all  necessa'ry  persons  In 
Interest  should  be  made  parties  and  brought 
Into  court  If  the  question  should  be  dedded 
in  tbe  affirmative,  then  tbe  Interest  of  the 
decedent  In  tbe  partnership  would  also  be  as- 
certained and  determined,  and  thereafter  the 
administratrix  might  If  necessary  avail  her- 
self of  the  provisions  of  tbe  special  statutes 
of  1885,  above  referred  to." 

It  Is  therefore  determined  tbat  when  the 
note  and  deed  of  trust  were  turned  over  to 
the  court  by  Uariensteln,  and  the  ownership 
thereof  by  the  estate  was  denied  by  Durst, 
the  purpose  of  the  proceeding  was  fulfilled, 
and  the  respondent  should  have  been  dis- 
dwrged,  and  some  discreet  person  appointed 
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and  Oireeted  to  take  diarge  of  the  note  and 
deed  of  trnat,  and  to  enter  an  action  In  a 
conrt  of  competent  jorlsdlctlfHi  against  Dnrst 
to  detenubie  tbe  vaUdlly  of  the  note  and 
deed  ot  trust,  tbe  ownership  tliereo^  and  the 
amount  due,  If  anything,  thereiq?on;  and 
thereaftei',  If  sndb  action  were  saccestfal,  the 
Judgment  or  the  amount  recovered  conld  be 
lu^'entoried  as  tbe  pn^rty  of  tbe  estate. 

Tbe  jndgmott  of  tbe  district  conrt  Is  there- 
fore rerersed.  with  dlrecticms  to  dlsAa^  the 
respondent  at  the  cost  of  the  estate,  and  for 
further  proceedings  In  the  county  conrt  with- 
in Its  Jurisdiction. 

Kerersed,  with  directions. 

KINO  and  HUBUiUT,  JX.,  concur.  CCN- 
NINOHAM,  P.  3.,  dissents. 

OUNNINOHAH,  P.  J.  I  am  unable  to 
agree  with  the  majority  ojdnlon ;  and,  Inas- 
much as'that  opinion,  if  permitted  to  stand, 
will  constitute  a  rule  of  practice  in  this  state. 
I  regard  it  as  of  sufficient  Importance  to  Jus- 
tify my  «q»esslng,  as  briefly  as  possible, 
the  reasons  wblch  Impel  me  to  dissent. 

I  shall  not  analyze  Hie  array  of  anULwl- 
tles  dted,  and  co^usly  quoted  from  In  tbe 
ordinal  opinion,  since  to  do  so  woold  unduly 
prolong  my  opinion.  However,  I  am  confi- 
dent that  a  careful  analysis  of  those  quota- 
tions, together  with  special  statutes  on  which, 
in  some  instances,  they  are  based,  will  dear- 
ly demonstrate  tbat  not  one  of  these  author- 
ities supports  tbe  conclusions  arrived  at  in 
the  majority  opinion,  unless,  perhaps.  It  be 
tbe  case  of  Wright  v.  Wright,  11  Colo.  App. 
470.  68  Pac.  684,  wblch  oi^t  not  to  be  con- 
sidered as  controlllug,  in  view  of  the  fiict 
that  It  does  not  appear  that  the  pidndpal 
question  here  Involved,  namely,  whether  tbe 
Judgment  in  this  case  Is  or  Is  not  appeal- 
able, was  pressed  upon  the  attention  of  the 
former  Court  of  Appeals  In  that  case,  or  even 
adverted  to.  The  opinions  In  the  Illinois  cases 
can  have  no  possible  bearing.  In  view  of  the 
fact  that  the  Illinois  statute  Is  substantially 
different  from  oar  own.  The  sections  re- 
ferred to,  I  think,  are  numbers  81  and  82, 
Instead  of  80  and  81.  They  so  appear  in 
Starr  &  Curtis'  Annotated  Statutes  of  11- 
Ihiois,  Issued  In  1885.  Sectdon  81  of  the  Il- 
linois act  provides,  inter  aUa,  that  the  court 
may'  examine  the  person  dted,  on  oath,  "and 
bear  the  testimony  of  such  executor  and  ad- 
ministrator and  other  evidence  offered  by 
either  party,  and  make  such  order  in  the 
premites  aa  the  case  may  require."  No  such 
authority  is  cast  upon  or  vested  In  the  pro- 
bate court  by  our  act  The  followii^,  in  sec- 
tion 82  of  the  Illinois  act.  In  full:  "If  such 
person  refuse  to  answer  such  proper  Inter- 
rogatories as  may  be  propounded  to  him, 
or  refuse  to  deliver  up  svch  property  or  ef- 
fects, or  in  case  the  same  has  been  converted, 
the  proceeds  or  value  thereof,  upon  a  requisi- 
tion bedng  made  for  that  purpose  by  an  order 
of  the  said  court,  such  court  may  commit 


such  person  to  Jail  until  be  shall  ewqily  wUh 
the  order  of  tbe  court  therein." 

It  wlU  be  sem  that  the  Illinois  act  glvcis 
the  pn^te  court  autho^y  to  reqnlre  the 
delivery  of  the  propertr  or  tftMs  In  question, 
or,  in  case  the  same  has  beoi  converted.  Judg- 
ment may  be  entered  for  the  proceeds  or 
value  of  the  propw^  so  amverted,  and  tbe 
conrt  may  commit  tbe  pnson  to  Jail  untU 
be  shall  comply  with  tbe  order  or  Judgment 
of  the  court  No  sndi  authority  la  fonnd  in 
onr  act  Our  statute  slmidy  permits  the  poco- 
bate  conrt  to  conuntt  tho  parly  cited,  if  he 
shall  fail  or  refuse  to  aubmtt  to  m  esonMna- 
tion  or  to  answer  iiUerroffaiories.  But  it 
it  admitted,  ovec  and  over,  In  the  majority 
^^plnlon  that  the  probate  court  in  tbe  tnrtant 
case  bad  no  anthori^  whatever  to  oiter  tbe 
order  It  did  enter,  namely,  requiring  Uie  de- 
fending administrate  to  list  tbe  note  in  bia 
Inventory  of  the  assets  ot  the  estata  In 
other  words,  the  majority  opinion  admits 
that  the  iwobate  court  was  abaolntely  with- 
out jurisdiction  of  any  sort  to  make  the 
order  It  did  make  The  court  having  no 
Jurisdiction  or  authority  to  enter  sudi  Judg- 
ment, then  the  parties  appearing  before  it 
could  not,  by  their  pleadings  and  the  proof, 
confer  such  Jurisdiction. 

A  Judgment  rendered  under  sudi  drcnm- 
stances,  being  a  nullity,  may  be  collaterally 
attacked  by  any  person  interested,  whenever 
and  wherever  it  is  brous^t  In  question.  Trow- 
bridge V.  Allen,  48  Colo.  419, 110  Fac.  193;  Em. 
pipe  R.  &  G  Oo.  V.  Coldren,  61  Colo.  122,  IIT 
Fac.  1006.  It  was  said  In  Coulter  v.  Routt 
County,  9  Colo.  267. 11  Pac.  203,  quoting  from 
JuOge  Cooley:  "When  a  statute  Is  adjudged  to 
be  unconstitutional  it  Is  as  If  It  never  bad  been. 
*  *  *  It  constitutes  protection  to  no  one 
who  has  acted  under  It  and  no  one  can  be 
punished  for  having  refused  obedience  to  it 
before  the  dedsltm  was  made."  What  Is  true 
of  a  void  statute  must  neoeesarUy  be  tnie  of 
a  void  Judgment  It  thwefwe  fbllows  that 
Durst  could,  in  any  proceeding  anywhere, 
whenever  and  wberever  the  same  might  be 
brought  have  repudiated  the  void  order  of 
the  probate  court  directing  blm  to-  Inventory 
tbe  note.  It  Is  Illogical  to  say  that  a  Judg- 
ment with  no  validity  whatever,  and  which 
may  be  Ignored  with  perfect  Impunity,  under 
all  drcnmstances,  requires  that  tbe  party 
against  whom  It  purports  to  run  should  take 
an  appeal  therefrom,  or  be  bound  thereby. 
Durst,  when  the  order  was  entered,  had  at 
least  three  remedies  other  than  by  appeal: 
(a)  Finding  his  Interests  In  probable  conflict 
with  those  of  the  estate,  he  might  have  re- 
signed as  administrator;  (b)  be  might  bave 
complied  with  tbe  order,  noting  that  he  did 
so  under  protest ;  be  might  bave  refused  ab< 
solutely  to  comply  with  the  order  of  the  court, 
and,  if  committed  for  contempt  sued  out  a 
writ  of  habeas  corpus,  and  summarily  tested 
the  question  here  presented  on  appeal,  namely, 
the  validity  of  tbe  probate  court's  order.  "A 
void  JudgEOOiit  is  In  1^1  effect  no  Judgm»t 
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By  It  no  rights  are  vested;  from  It  no  ri^t 
can  be  obtained.  B^g  worthless  in  Itself, 
all  proceedings  upon  It  are  equally  worthless. 
It  neither  blnOs  nor  bars  any  one.  All  ac- 
tions performed  under  It.  and  all  claims  flow- 
ing out  of  It,  are  void.  The  parties  att^pt- 
Ing  to  euforce  It  may  be  responsible  as  tres- 
passers. The  pnrebaser  at  a  sale  by  virtue 
of  the  authority  of  it  finds  himself  without 
title  and  without  redress.  *  *  *  If  It  be 
null,  no  action  u[>on  the  part  of  the  plain- 
tiff, no  action  upon  the  part  of  the  defend- 
ant, no  resulting  equity  in  the  bands  of  a 
third  person,  no  power  residing  In  any  1^- 
islative  or  other  department  of  gorernment, 
can  vest  it  with  any  of  the  elements  of  power 
or  vitality."  Freeman  on  Judgments  (4th 
Ed.)  (  117.  Section  240  (R.  8.)  of  our  Code 
tbos  deflnes  a  Judgment:  "A  judgment  Is  the 
finiil  determination  of  the  rights  of  the 
parties  in  the  action  or  proceeding."  I  con- 
fess that  I  am  unable  to  understand  how  it 
can  logically  be  contended  that  a  void  Judg- 
ment is  'the  final  determination  of  the  rigbts 
of  the  parties  In  the  action  or  proceeding," 
espedally  in  view  of  the  holding  of  our  Su- 
preme Court,  to  'which  I  have  already  direct- 
ed attention,  permitting  such  Judgments  to  be 
attached  whenever  and  wherever  they  are 
brought  in  question.  It  would  seean  to  me 
that  under  our  Code,  whatever  the  author- 
ities may  be  elsewhere,  any  order  of  the 
court  that  did  not.  because  of  its  Invatldl^, 
determine  the  nights  of  the  parties  finally, 
or  at  all,  was  no  Judgment,  and  therefore 
could  not  be  appealed  from. 

I  cannot  agree  with  the  views  expressed 
by  my  Brethren  that  the  order  of  the  trial 
court  directing  that  the  note  be  Inventoried 
was  a  determination  of  the  title  to  the  note: 
First,  because  the  order,  when  properly  read, 
does  not  purport  to  determine  that  question ; 
and,  second,  an  absolutely  void  order  can 
determine  nothing.  No  execution  could  have 
been  Issued  upon  this  order.  The  trial  court 
could  liave  committed  the  administrator  for 
contempt,  but  this  does  not  even  Indicate  that 
the  Judgment  was  final.  Legally,  If  It  did  so. 
it  would  have  been  an  excessive  and  tyranni- 
cal exercise  of  authority  (for  which  the  law 
provides  ample  remedy  other  than  by  appeal), 
quite  as  much  as  If  the  trial  court  had  pro- 
nounced the  death  aoitence  upon  him  and 
ordered  tils  immediate  ececutlon.  I  am  un- 
able to  discover  aiiy  l^al  distinction  between 
the  order  made  In  this  case  and  an  ordtir 
made  requiring  the  administrator  to  Inven- 
tory property  admittedly  and  concededly  the 
pn^>Mly  of  the  estate.  Uy  Brethren  appear 
to  think  nich  a'  distinction  exists,  and  ad- 
mit that  fai  the  latter  case  the  Judgment  or 
order  of  the  trial  court  would  not  be  final. 
Very  properly  It  la  stated  in  the  majority 
opinion  that:  "This  statute  was  enacted  for 
the  purpose  of  discovering  property  belonging 
to  the  estate,  and  incidentally  to  perpetuate 
testimony  eonoemlBg  the  same,  and  for  no 
other  pnrpoaeu"  Whatever  the  probate  court 


attempted  to  do.  therefora,  after  the  coming 
in  <a  the  defendant's  answer,  bad  no  more 
force  and  effect,  and  possessed  no  more  vir- 
tue, than  would  a  purported  decree  of  a 
Justice  of  the  peace  attempting  to  dissolve 
the  bonds  of  matrimony.  To  hold  that  en 
appeal  In  this  case  was  necessary,  or  even 
permissible,  is  just  as  Illogical  as  to  hold 
that  an  appeal  from  a  purported  decree  of  a 
Justice  of  the  peace  In  a  divorce  case  was 
necessary,  and  unless  taken  would  operate  as 
a  valid  divorce.  It  is  said  In  the  majority 
opinion:  "This  was  a  final  adjudication  of 
the  matter  in  issue,  and  required  no  further 
prooeeding  or  order  by  the  court  to  put  it 
into  effect."  My  answer  to  this  is  that  you 
cannot  put  nothing  into  effect,  and,  in  con- 
templation of  law,  the  order  of  the  trial 
conrt,  being  absolutely  void,  was  nothing. 
"No  writ  of  error  wlU  He,  and  no  appeal  can 
be  taken  from  a  void  Judgment,"  Levan  v. 
Richards,  4  Idaho,  671,  43  Fac.  C74.  "The 
final  decree  rendered  in  this  case  is  void 
upon  its  face,  but  no  execution  could  have 
been  Issued  thereon,  and  it  might  have  been 
vacated  by  the  probate  court  on  motion.  Con- 
sequently no  appeal  will  lie  from  the  decree." 
Hays  V.  Cockrell,  41  Ala.  87;  McMUlan  v. 
City  of  Gadsden  (Ala-)  3d  Soutb.  509 ;  Leslie 
V.  Tucker,  57  Ala.  486;  David  v.  David,  56 
Ala.  49;  Pettus  T.  McKlnney.  56.  Ala.  41; 
Adams  v.  Wright,  129  Ala.  305,  30  South.  674; 
Wertheimer  v.  Ridgeway,  167  Ala.  398,  47 
South.  569;  Campbell  &  Martin  v.  Chandler, 
37  Tex.  33;  Alexander  T.  Segee  et  al.,  101 
Me.  661,  64  Atl.  1049. 

The  weight  of  authority  may  be,  probably 
is,  against  my  contention  that  a  void  Judg- 
ment is  not  appealable,  but  the  authorities 
are  all  in  accord  that  an  appeal  la  not  nec- 
essary. However  this  may  be.  no  appeal 
from  a  void  judgment  should  be  entertained 
unless  the  record  shows  a  motion  by  the 
complaining  party  in  the  court  from  which 
the  v<Ad.  Judgment  emanates,  calling  the 
court's  attention  to  the  invalidity  of  the 
judgment  and  its  want  of  jurisdiction,  and 
praying  that  the  same  be  vacated.  In  re 
Armstrong,  72  App.  Dlv.  620,  76  N.  T.  Supp. 
40.  No  such  motion  was  Ated  In  this  case, 
nor  does  It  appear  from  the  record  that  the 
Jurisdiction  of  the  county  court  to  enter  the 
order  appealed  from  was  ever  challenged. 

Further,  to  my  mind  it  a[q)ear8  absurd  to 
hold  that  the  administrator  had  a  right  to 
appeal  from  the  order  of  the  probate  court 
to  the  district  court,  but  that  the  district 
court  on  such  appeal  had  no  discretion  la 
the  matter  whatever,  but  must  of  neceeai^ 
discharge  the  respondent  Mo  trial  de  nov<^ 
therefore,  can  be  had  on  such  an  appeal,  «ren 
under  the  conclusions  reached  by  my  Breth- 
ren. The  proper  procedure  in  this  case,  as  I 
view  It,  has  been  established  1^  the  Michigan 
Supreme  Obnrt  In  Palmer  r.  Circuit  Judge  of 
Jackson  County,  90  Mich.  1.  SO  N.  W. 
The  Judgment  of  the  trial  court  should  be 
affirmed,  but  In  afllrming  it  this  court  wonld 


Digitized  by  Google 


S4 


ISOPAGIFIG 


BBFOBTEB 


(IdAbo 


bnt  dlKluTge  it!  duty  by  caUlns  the  atten- 
tion of  tbe  probate  court  to  the  aolUty  of  its 
order; 

In  Walker  r.  Green.  128  Pac.  855-867,  re- 
cently decided  by  this  court,  It  appears  clears 
ly  that  we  have  held  that  tiie  voluntary  list- 
ing of  property  as  the  assetB  ot  the  estate 
by  the  administrator  Is  not  binding  upon 
him.  A  fortiori  where  the  listing  is  in  In- 
vltom  It  cannot  bind  the  administrator.  In 
Mitchell  v.  Bay,  155  Mich.  550,  119  N.  W. 
916-018,  it  Is  held  that  an  inventory  is  not 
conclusive  either  for  or  against  an  estate  or 
an  administrator;  hence  no  harm  necessarily 
results  if  Items  are  not  added.  The  etm- 
trary  must  be  equally  true,  that  to  list  In  an 
Inventory  certain  Items,  especially  where  the 
same  Is  done  pursuant  to  an  order  of  the 
court  made  over  the  protest  of  the  adminis- 
trator, is  not  conclusive  (or  or  against  the 
estate  or  the  administrator.  The  matter 
here  under  consideration  being,  as  the  ma- 
jority opinion  well  states,  based  upon  an  ap- 
plication for  discovery  merely,  or  for  the 
perpetuation  of  testimony,  and  for  no  other 
purpose,  the  order  of  the  trial  court  to  list 
the  property,  even  granting  that  the  court 
had  power  to  make  such  an  order,  is  Inciden- 
tal to  the  main  proceeding,  the  settlement 
of  the  estate,  and  Is  purely  Interlocutory. 
Mitchell  V.  Bay,  supra. 

To  allow  an  appeal  to  the  district  court 
for  the  purpose  of  reviewing  a  proceeding  of 
this  sort  would  Interminably  procrastinate 
the  settlement  of  estates  and  operate  as  a 
most  oppressive  burden  upon  the  public. 
This  consideration  of  Itself,  were  the  ques- 
tion a  doubtful  on^  should  induce  us  to 
hesitate  long  before  recognizing  this  remedy ; 
but  the  true  natnre  of  the  proceeding  ap- 
pealed from  Is,  in  my  opinion,  purely  ancil- 
lary and  limited  in  scope  to  the  placing  be- 
fore the  court  of  evidence  pertinent  and  In- 
diqwnsable  to  a  proper  determination  in  an- 
other and  proper  proceeding  of  the  tUle  to  the 
note  in  question.  EJrwiu  v.  Ottawa,  138 
Mich.  271,  101  N.  W.  637.  If  the.  majority 
<H>lnlon  shall  stand,  there  is  nothing  to  pre- 
vent parties  hereafter  from  taking  an  appeal 
every  time  a  proceeding  like  the  one  hero 
before  ns  Is  had  in  the  probate  court,  and 
thus  delay,  for  a  sinister  purpose  perhaps, 
the  final  settlement  of  estates,  and  this  not- 
withstanding the  fact  that  on  appeal  to  the 
district  court,  under  the  announcement  of  this 
court  made  In  the  instant  case,  that  court 
must  perfunctorily  and  as  a  matter  of  course 
do  one  .thing,  can  do  but  one  thing,  namely, 
discharge  the  respondent — dlat^arge  him 
froip  an  order  {which  the  majority  opinion, 
without  warrant  as  I  think,  persistently  re- 
fwi  to  as  a  Judgment)  which  this  court  finds 
to  be  an  absolute  nullity,  and  therefore  void 
for  every  purpose,  and  which,  under  the  au- 
thorities I  have  cited  from  the  Supreme 
Court  of  this  atatcb  may  be  oollateraUy  at- 


tacked by  any  persoD  tBtsnBtcd  whmenr 
and  wherever  It  is  bron^t  In  qnestloa, 

I  am  fully  persuaded  that  the  reasoning  oC 
the  majority  opinion  ta  miaoiuid;  that  the 
Judgmoit  of  the  district  court  was  entlrel7 
proper,  and  therefore  ought  to  be  affirmed. 


(2S  Idaho  US) 
UNION  SAVINQS,  BUILDINa  St  TRUST 

GO.  T.  McCUUM  <t  aL 
(SuprcflM  Court  of  Idiho.   Feb.  0.  1913.) 

1.  SnmciENCT  or  Evidence. 

The  evidence  Ktld  suffident  to  sustain  the 
finding  of  facts. 

2.  Opining  Case. 

Etid,  that  the  court  did  not  err  in  opening 
the  case  and  permlttiDg  the  parties  to  Intro* 
duce  additional  evidence. 

Appeal  from  District  Court,  Ada  County; 
John  F.  MacLane,  Judge. 

Action  by  the  Union  Savings,  Building  A 
Trust  Company  against  Matthew  McCIaln 
and  Ell  Larson.  From  the  judgment,  plain* 
tUE  and  McCIaln  appeal.  Affirmed. 

P.  B.  Cavaney,  of  Boise  City,  for  appel- 
lant McCIaln.  Davldsou  &  Davison,  of  Boise 
CUty,  for  appellant  Union  Savings,  Building 
&  Trust  Co.  Cavanah  &  Blake,  of  Boise  City* 
for  respondent  Larson. 

SULLIYAN,  J.  This  action  was  brought 
by  one  of  the  appellants,  the  Union  Savings, 
Building  Jk  Trust  Company,  a  corporation,  to 
quiet  title  to  all  of  block  1  and  Point  Park  In 
Boise  City,  park  subdivision,  as  the  same  ap- 
pears in  the  official  plat  of  said  subdivlslou 
filed  in  the  office  of  the  county  recorder  of 
Ada  county.  The  defendant  McCIaln,  who  is 
one  of  the  appellants  here,  and  Ell  Larson, 
trustee,  who  Is  the  r^pondent,  filed  answers 
and  crfws-complalntB,  in  which  they  sought 
to  have  the  title  quieted  to  certain  parts  of 
said  land  in  themselves.  A  trial  was  had  to 
the  court  without  a  Jury  upon  the  Issues 
thus  made,  and  finding  of  facta  was  made  up- 
on  the  material  Issnes  made  by  the  pleacU 
1001,  and  judgment  and  decree  entered  de- 
claring the  rights  of  each  of  the  parties  and 
describing  the  lands  to  which  each  was  en- 
tlUed. 

[1,2]  The  plaintiff,  the  Union  Savings, 
Building  &.  Trust  Company,  and  the  defend- 
ant Matthew  McClain  each  appealed  from 
said  judgment  The  ^In  contention  of  the 
trust  company  on  this  aiH>enl  is  that  the  find- 
ings are  not  supported  by  the  evidence^  and 
are  contradictory,  and  of  the  appellant  Mc* 
Clain  that  the  evidence  does  not  support  the 
findings,  and  that  the  court  erred  in  opening 
the  case  and  taking  additional  testimony. 
We  have  made  careful  examination  of  the 
evidence  and  find  It  In  some  parts  conflict- 
ing, but  are  fully  satisfied  that  the  evidence 
is  sufficient  to  sustatn  the  ifaidbigs  of  the 
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coart  We  also  coDclude  that  tlie  court  did 
not  err  la  opening  tlM  case  and  taking  addi- 
Uooal  evidence. 

Tlie  Judgment  must  therefore  be  affirmed, 
and  it  ia  so  ordered,  with  coflts  in  favor  of 
the  respondent,  each  of  the  appellants  to  pay 
one-half  of  the  costs  of  the  appeal* 

8XEWABT,  J.,  concurs. 


(23  Idaho  12T> 

NELSON  H0DaSIU 
(Supreme  Court  of  Idaho.   Teb.  6^  IfilSw) 

L  Fbaud  (I  60*) —Validity  — Feaud— Evi- 
dence. 

Fraod  ii  never  presumed.  It  must  be  ob- 
tablisbed  by  clear  and  cfmviudiig  evidence,  and 
this  is  especially  true  where  a  party  assails 
the  integrity  of  a  written  contracC 

[Ed,  Note.— For  other  cases,  see  Fraod,  Cent 
Dif .  H  46.  47;  Dec  Dig.  |  60.»] 

2.  CotmtACTs  (S  04»)—Vaijditt— Fraud. 

Where  parties  entering  into  a  contract  are 
mntaally  cognizant  of  the  facts  wliich  enter 
into  said  contract,  and  each  stands  on  the  same 
footing  with  reference  to  the  contract  and  the 
facts  and  circumstances  under  which  such  con- 
tract was  entered  into,  and  there  is  no  fiduciary 
relation  between  them,  the  law  will  not  aid  or 
help  either  one  of  the  parties  upon  the  ground 
that  he  has  not  himself  used  diligence  and-  com- 
mon sense,  if  the  means  of  information  is 
equally  open  to  both,  and  there  has  been  a 
mistake  without  fraud  or  falsehood. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  420-430;  Dec  Dig.  {  94.*] 

8.  Bills  and  Notes  (S  873*)— Ikdobbkiibni 

—Bona  Fide  Holdbb. 

Where  N.  saes  H.  upon  a  check  issued  by 
H.  apon  a  bank,  payaUe  to  S.,  and  it  is  shown 
that,  as  a  coosideration  for  said  check,  S.  made 
certain  statements  and  representations  as  to 
securities  which  would  be  deposited  by  3.  with 
IL  as  security  for  the  debt  for  wiiich  the  check 
is  given,  and  3.  indorses  and  delivers  said 
check  to  N.  for  a  valuable  consideration,  and 
both  N.  and  H.  beard  the  same  statements  and 
representations  made  by  S.,  and  neither  of 
said  parties  knew  that  sach  representations 
were  false  and  made  for  a  fraaduleat  purpose, 
and  a  written  contract  was  made  between  IL 
and  B.  as  to  the  deposit  of  the  securities,  and 
it  was  upon  that  instrument  that  H.  issued 
and  delivered  the  check,  N.  became  the  owner 
and  holder  of  said  check  free  from  defenses 
available  to  prior  parties  among  themselves, 
aad  may  enforce  the  payment  of  tne  instrument 
for  the  amount  thereof. 

(Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  966-970;  Dec  Dig.  S 
373.*  3 

Appeal  from  District  Conr^  Ada  County; 
Carl  A.  Davis,  Judg& 

Action  by  Lois  Nelson  against  O.  R.  Hud- 
gel  on  a  bank  check.  From  a  Judgment  for 
defendant,  plaintifr  appeals.  Reversed,  and 
new  trial  granted. 

Morrlstm  A  Hlndman  and  Hanjr  S.  Eessler, 
all  of  Boise  City,  for  appellant  Robert  B. 
WedeUnd  and  Davidson  &  Bacon,  all  of 
JBolse  City,  for  respondent 


STBWART,  7.    The  appellant  instltoted 

this  action  against  tbe  respondent  to  recover 
upon  a  check  Issued  by  the  respondent  dated 
December  23,  1910,  upon  the  Boise  City  Na- 
tional Bank,  requiring  the  bank  to  pay  to  tbe 
order  of  M.  A.  Swift  $1,293.75.  It  is  aUeged 
that  the  check  was  indorsed  and  delivered 
to  the  plaintiff  and  presented  for  payment, 
and  rinsed.  The  defendant  admits  In  his 
amended  answer  that  the  check  was  execut- 
ed and  delivered  Mid  not  paid,  and  also  al- 
leges as  a  defense  that  on  the  ^d  day  of  De- 
cember, 1910,  the  husband  of  tbe  plaintiff  ap- 
plied to  T.  A.  Blsby  to  procure  a  loan  of 
¥1,600  for  the  use  and  boieflt  of  M.  A,  Swift 
and  the  plaintiff;  that  Charles  H.  Nelson, 
husband  of  plaintiff,  falsely,  fraadnlently, 
and  deceitfully  represented  and  stated  to  Bls- 
by that  Swift  would  secure  tbe  paymatt  of 
the  loan  by  the  assignment  and  pledge  of 
certain  securities,  and  that  Blsby  stated  and 
represented  to  defendant  that  Swift  was  the 
owner  of  such  securities,  and  that  such  rei^ 
resentations  and  statements. Induced  the  de- 
fendant  to  make  the  loan  and  execute  the 
check  sned  upon,  and  that  the  dtfendant 
had  no  knowledge  of  the  falsity  of  such  rep* 
resentations;  that  at  such  time  Swift  was 
not  the  owner  or  in  possession  of  the  secnrl- 
tles  represented,  and  that  the  idaintlff  had 
full  knowledge  of  the  falsity  of  the  facts 
regarding  tbe  loan  at  the  time  the  check  was 
executed;  that  the  check  was  Issued  and 
given  upon  the  express  conditions  and  un- 
derstanding that  said  securities  were  hy- 
pothecated and  pledged  as  security.  The 
cause  was  tried  before  the  court  and  findings 
of  fact  and  conclusions  of  law  were  made 
in  favor  of  the  respondent 

The  trial  court  found  the  facts  In  favor  of 
the  defendant,  and  the  particular  findings 
involved  on ,  this  appeal  ar^  In  substance: 
That  on  the  21st  day  of  December.  1910,  M. 
A.  Swift  was  indebted  to  the  plaintiff  In  the 
sum  of  $1,500  upon  a  promissory  note  given 
by  Swift  to  the  plaintiff,  which  was  past  due, 
and  upon  demand  of  payment  Swift  stated 
that  she  did  not  have  the  money,  but  that 
she  had  certain  securities  wtilcb  she  would 
deposit  as  collateral  to  secure  her  note  giv- 
en to  any  one  who  would  loan  her  sufficient 
money  to  pay  the  note  due.  That  on  the  23d 
day  of  December,  1910,  Charles  H.  Nelson, 
the  husband  of  plaintiff,  applied  to  T.  A. 
Blsby  to  procure  a  loan  of  $1,500  for  the  nse 
and  benefit  of  M.  A.  Swift  and  the  plaintiff. 
That  the  said  Nelson  represented  and  stated 
to  Blsby  that  Swift  would  secnre  the  pay- 
ment of  the  loan  by  the  assignment  and 
pledge  of  certain  securities,  and  that  Blsby 
stated  and  r^resented  to  the  defendant  that 
Swift  was  the  owner  of  such  securities,  and 
that  sncb  representations  and  statements  in- 
duced the  defmdant  to  make  the  loan  and 
execute  the  check  sued  upon,  and  tha  t  the  de< 
fendant  had  no  knowledge  of  the  t^lsl^  of 
such  representations.    That  at  such  time 
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Swift  was  sot  tbQ  owner  or  In  possessloii  of 
tlie  eecaritles  reiveBented,  and  that  tbe  plain- 
tiff had  full  knowledge  of  the  ta.cta  regard- 
ing the  loan  at  the  time  the  check  was  ex- 
ecuted, and  that  the  dieck  was  Issued  and 
glTon  upon  the  express  conditions  and  un- 
derstanding that  said  securities  would  be 
hypothecated  and  pledged  as  securlta^,  and 
that  a  written  cwtract  was  entered  into  be- 
tween M.  A.  Swift  and  O.  R.  Hodgel,  where- 
in "G.  B.  Hudgel  agrees-  to  loan  to  M.  A. 
Swift  $1,700.00  for  6  months  at  12  p^  cent 
per  annum.  H.  A.  Swift  i^ees  to  give  a 
note  for  same  and  further  ^rees  to  gtre  the 
followliv  described  papers  as  additional  se- 
curity: A  contract  from  the  state  of  Idaho 
>for  one  hundred  and  fonrteoi  acres  of  school 
land.'  iOne^SOOXM  note.  AlMut  18,000.00 
wortli  of  piano  contracts.  Contracts  and  mon- 
ey to  be  exchai^ed  at  the  Boise  City  Nat 
Sat  Dec;  24th  at  10:30."  That,  at  the  time 
of  making  the  representations  as  to  the  per- 
iwnal  property  owned  and  possessed  by  Mrs. 
M.  A.  Swift,  Charles  H.  Nelson  did  not  know 
of  the  truth  or  ftilsity  of  such  representations, 
but  relied  upon  the  atateniCTts  made  by 
Swift  That  such  statements  made  by  H.  A. 
Swift  were  folse.  That  neither  the  plain- 
tiff, plaintiflF's  agent  nor  the  defendant  in 
this  ease  knowingly  participated  In  any 
fraudulent  dealings. 

The  court  also  found  that  Swift  was  not 
the  owner  of  said  property,  and  that  she  did 
not  jwesent  and  deliver  to  the  bank  or  to 
the  defendant  the  securities  mentioned  in  the 
agreement..  Other  findings  were  made,  but 
the  foregoing  flndings  of  fact  are  the  par- 
tlcu]^  findings  of  the  court  that  are  In- 
volved npon  this  appeal.  Judgment  was  ren- 
dered accordingly.  This  aiqiieal  is  from  the 
judgmoit 

The  errors  relied  npon  are  two:  First  Hmt 
the  evidence  Is  Insufficient  to  support  tbe 
findings;  second,  that  the  findings  do  not 
sumrart  the  Judgment  for  the  reason  that 
the  findings  are  contradictory  and  incon- 
sistent, and  to  the  effect  that  neither  the 
plaintiff  nor  her  agent  was  guilty  of  fraud. 
As  concluskms  of  law  the  court  found,  first 
that  the  plaintiff  received  the  dieck  with  no- 
tice that  the  check  was  procured  from  the 
defendant  by  Mrs.  Swift  nnda-  false  inre- 
tensea,  and  with  full  knowledge  of  the  man< 
uer  and  means  employed  to  induce  the  said 
def^dant  to  draw  said  dieck  and  deliver  it 
to  M.  A.  Swift  and  tbe  plaintiff  in  this  case; 
second,  that  the  plaintiff  is  not  entitled  to 
recoT»,  and  that  the  defendant  Is  entitled 
to  Judj^mt  in  his  favor  with  costs  of  suit 

Hie  first  of  these  grounds  would  seem  to 
be  a  concInsl<m  of  the  facts'  upon  the  evi- 
dence, and  not  a  conduMon  of  law,  and  Is 
dlrectiy  in  conflict  with  finding  No.  ^  which 
finds  that  neither  the  plaintiff,  the  plaintiff's 
Agent  nor  the  defendant  In  this  case  know- 
ingly participated  hi  any  fraudulent  dealing. 

[I]  From  a  carefol  conslderaUon  of  the  ev- 
idence in  this  case,  we  are  satisfied  that 


then  Is  none  whatever  which  connects  the 
plaintiff  or  ha  husband  with,  any  mlsre:pre- 
sentatlon  or  stat^ent  which  was  made  by 
them  to  the  tefendant;  which  was  known  to 
be  fals^  ULd  that  the  court  was  correct  In 
finding  that  neither  plaintiff  nor  the  plain- 
tiff's agent  Ndscm,  knowingly  participated 
in  any  fraudulent  dealing,  either  In  procnrlng 
the  loan  or  in  securing  the  chedt  Tb»  facts 
are  plain  and  certain,  and  are  In  no  way 
contradicted  by  the  evldoice:  M.  A.  Swift 
was  Indebted  to  tbe  plaintiff  on  the  21st  of 
Dec^ber,  1010,  In  the  sum  of  fl,SOa  She 
did  not  have  the  money  to  pay  such  Indebt- 
edness, and  upon  demand  of  payment  in- 
formed Nelson,  tlw  husband  of  the  plaintiff, 
that  she  had  securities  which  she  would  de- 
posit as  collat^nt  to  secure  ha  note  given 
to  any  one  who  would  loan  her  snfiSifdrat 
money  to  pay  the  note  doe.  Upon  this  state- 
ment bdng  made  to  Nelsmi,  Nelson  and 
Swift  went  to  Blsby,  a  loan  agent  for  eoch 
loan,  and  Blsby  secured  Hodgel,  the  reqiondr 
ent,  as  a  poson  who  wonld  make  the  loan. 
Nelson  and  Swift  met  Hudg^  and  Nelaon 
repeated  to  Hu^l,  In  the  presence  of  Swifts 
the  proposition  made  by  Swift  to  Ndson,  that 
she  had  certain  securities'  whkAi  she  would 
deposit  as  collatraal  to  oecure  a  note  which 
she  wonld  give  for  a  loan  sufllcient  to  pay 
ber  note  to  Nelson.  Cp  to  that  time  the 
foregoing  is  all  tbe  connection  Ni^son  Imd 
with  the  transaction.  There  la  no  evld«ice 
whatsoever  to  show  that  he,  In  fAct  knew 
anythtug  about  the  securities  Mrs.  SwUt  pro- 
posed to  deposit  as  security,  or  that  he  ever 
saw  tiie  same,  or  that  he  bad  any  informa- 
tion upon  the  subject  whatever,  or  tiiat 
plaintiff  knew  any  facts  about  the  securi- 
ties. After  this  information  had  been  given, 
the  respondent  and  Swift  commenced  th^r 
negotiations,  and,  after  she  had  stated  to  lilm 
the  Becurities  she  wonld  pledge  as  coUiUxrat 
security  for  her  own  note  whldi  ehe  would 
give  for  the  loan,  a  written  contract  was 
entered  into  between  Swift  and  Budgel  de- 
scribing tbe  securities  and  tlie  time  of  de- 
positing the  same,  which  were  to  be  pledged 
by  Mrs.  Swift  as  collateral  for  her  own  note 
to  be  glvoi  to  respondent  for  the  loan.  In 
this  writtm  contract  It  was  ^ovlded  tint 
M.  A.  Swift  was  to  give  a  note  tar  $2,900  and 
deposit  as  collateral  a  contract  from  tbe 
state  of  Idaho  for  114  acres  of  adiool  land, 
about  $8,000  worth  of  jdano  contracts,  and 
that  these  were  to  be  exchanged  at  the 
Boise  City  National  Bank  on  the  24th  of 
December,  1010,  at  10:30  o'clock.  This  con- 
tract was  dated  December  23,  1910,  and  it 
was  npon  this  contract  that  the  respondent 
agreed  to  make  the  loan  to  M.  A.  Swift  for 
which  the  check  In  controvway  In  this  case 
was  a  part  of  the  sum  to  be  loaned.  This 
contract  was  signed  by  M.  A.  Swift  and  C. 
B.  Hudgel,  the  respondent 

At  or  about  the  time  the  contract  was 
made,  Nelaon  stated  to  Hudgel  that  it  would 
be  a  very  great  acoommodaUw  to  him  If  he 
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wonU  ittn  him  a  dieck  at  Quit  time  tot  Ow 
amomit  due  on  tbe  note  tbat  Mrs.  Swtft 
owed  tbe  plaintiff.  In  order  tbat  Nelaon  might 
meet  some  obligations  he  owed  to  tbe  state 
of  Idaho  on  some  lands,  and  In  order  tbat  be 
might  leave  Boise  and  reach  home  at  Christ- 
mas, and  in  consequence  of  Buch  reqneet 
Hndgel  Issned  the  check  sued  apoo  In  this 
action.  This  accommodation  that  Nelson 
asked  of  l^udgel  was  not  based  upon  any 
false  statement  of  Nelson  to  Hndgel,  and 
could  in  no  way  mislead  lludgel  or  cause  falm 
to  act  upon  any  false  statement  of  Nelson, 
but,  on  the  contrary,  it  was  shown  that 
Hudgel  relied  wholly  upon  the  written  con* 
tract  of  Mrs.  Swift  that  she  would  deposit 
the  securities  named  in  the  contract  The  de- 
fendant was  in  no  way  deceived  by  Nelson, 
because  Nelson  bad  no  knowledge,  so  far  as 
tbe  record  shows,  that  Mrs.  Swift  did  not 
own  or  possess,  or  would  not  deposit  these 
securities.  Hudgel  Imd  as  much  Information 
as  Nelson  with  reference  to  the  securities. 
What  Nelson  knew  was  merely  tbe  statement 
of  Mrs.  Swift  This  same  statement  tbat 
was  made  to  Nelson  was  made  to  Hudgel, 
and  Hudgel  knew  all  the  facts  that  Nelson 
knew.  Tbe  parties  eridently  were  dealing  at 
arm's  length,  with  equal  opportunities  to 
know  the  truth  or  falsity  of  Mrs.  Swift's 
statemmta  both  to  Nelson  and  HudgeU  The 
information  Nelson  had  came  to  him  from 
the  person  who  was  best  Informed  on  tbe 
subject,  Mrs.  Swift  The  Information  Hudgel 
had  came  from  tbe  person  who  was  best  in- 
formed on  the  subject  Mrs.  Swift  and  It 
was  upon  that  Information,  put  in  writing, 
tiiat  he  acted.  It  was  evident  from  the  ac- 
tions of  the  parties  tbat  Hudgel  believed  the 
truth  of  the  statements  made  by  Swift  be- 
cause such  statements  were  placed  in  writ- 
ing In  a  contract  which  was  signed  by  Hud- 
gel and  Swift  and  upon  which  the  payments 
were  made.  There  is  no  evidence  whatever 
that  plaintiff  had  any  better  knowledge  of 
the  flnandal  responsibilities  and  business  af- 
fairs of  Mrs.  Swift  or  the  securities  she  had 
or  would  have  than  the  defendant  Tbe  de- 
fendant was  a  resident  of  Boise.  Mrs.  Swift 
was  also  engaged  in  business  at  Boise  at  tbe 
time  the  contract  was  made,  and  had  been 
for  years.  Tbe  securities  mentioned  were 
such  that  the  defendant  could  have  ascer- 
tained tb^r  genuineness  by  tbe  use  of  the 
telephone  or  personally  examined  the  records, 
and  thOTe  was  nothing  in  any  way  concealed 
or  covered  up  which  would  preclude  Hudgel's 
procuring  all  the  information  he  desired  as 
to  whether  the  securities  In  fact  were  gen- 
uine and  were  in  existence,  or  If  Hudgel  bad 
inquired  of  Mrs.  Swift  with  whom  he  was 
contracting,  and  to  whom  he  was  making  a 
Joan,  about  these  securities,  where  they  were, 
or  their  general  character,  or  If  she  bad 
them  in  her  possession  or  control,  he  could 
have  ascertained  to  a  certainty  whether  she 
was  able  to  carry  oat  the  contract  abe  pro- 


posed. He  apparently,  however,  acted  upon 
her  written  contract  and  accepted  tbe  state- 
ments therein  made  as  the  Inducement  for 
which  he  executed  tbe  check  for  the  payment 
of  the  loan.  In  fact  he  acted  wh<dly  upon 
tbe  representations  made  by  Mrs.  Swift  and 
Mrs.  Swtft  alone.  Whatever  statements  may 
have  been  made  by  the  parties  prior  to  the 
execution  of  the  contract  as  to  tbe  securi- 
ties can  only  be  of  consequence  lii  so  far  as 
such  statements  explain  any  ambiguities  of 
the  contract;  but  in  this  case  the  contract 
is  plain  and  certain;  and  requires  no  explana- 
tion. 

[2]  It  Is  a  well-recognised  rule  of  law, 
which  applies  to  tbe  facts  of  this  case,  that 
where  parties  are  mutually  cognizant  of  the 
facts  acted  upon,  or  stand  upon  the  same 
footing  with  relation  to  them,  and  there  ex- 
ists no  fiduciary  rtiation  between  them,  the 
law  will  not  lend  Its  aid  to  help  the  injured 
party  for  the  simple  reason  that  he  has  not 
himself  used  diligence  and  common  sense.  If 
the  means  of  Information  is  equally  open, to 
both  parties,  and  there  has  been  a  mistake 
without  fraud  or  falsehood,  and  there  would 
probably  be  no  remedy  at  law  or  in  equity. 
Smith  on  the  Law  of  Frauds,  p.  214. 

[1]  There  Is  also  another  rule  of  law  which 
especially  appllea  to  this  case,  that  fraud  is 
never  presumed,  but  must  be  established  by 
clear  and  convincing  evidence,  and  that  this 
is  especially  true  where  a  party  assails  the 
tutegrity  of  a  written  Inatrumoit  Pickle  v. 
Lincoln  County  State  Bank.  61  Wash.  54fi. 
112  Pac  6S4.  Apidylng  the  foregoing  rules 
of  law  to  the  facts  in  this  case.  It  Is  dear 
that  both  the  plaintiff  and  the  defendant  had 
the  same  Information  and  honestly  acted  up- 
on the  same  statements  and  representations, 
to  wit  the  statements  and  representations  of 
M.  A.  Swift  and  that  the  respondent  knew 
as  much  about  the  truth  and  reliability  of 
the  statements  and  representations  as  Nelson 
or  the  appellant  and  that  the  respondent  en- 
tered Into  a  written  contract  with  tbe  party 
making  the  statements  and  representations, 
and  It  was  upon  that  written  Instrument  that 
the  respondent  acted;  and  in  making  said 
contract  there  was  no  fraud  or  misrepresenta- 
tion on  tbe  part  of  the  plaintiff.  There  was  no 
misrepresentation  or  fraud  perpetrated  upon 
the  part  of  tbe  plaintiff  at  the  time  the  favor 
and  accommodation  was  asked  by  Nelson  of 
the  respondent  In  giving  the  check  In  con- 
troversy before  the  securities  were  d^>osIted, 
for  tbe  reason  tbat  the  request  was  made 
solely  as  an  accommodation,  and  the  state- 
ments Nelson  made  were  merely  opinions  as 
to  what  Mrs.  Swift  would  do,  and  Hudgel 
bad  entered  Into  a  written  contract  with 
Swift  that  she  would  do  the  things  contained 
therein,  and  accepted  such  provisions  as  a 
guaranty  sufficient  to  satisfy  him  that  the 
securities  would  be  deposited,  and  was  not 
misled  by  Nelson's  making  such  request  Up- 
on Hudgel's  agreeing  to  give  the  chedc  tbe 
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plalntlfl  Borrendered  the  note  sbe  had  against 
Mrs.  Swift,  and  parted  with  the  only  evi- 
dence of  debt  she  previously  had,  and  accept- 
ed the  check  in  good  faith  as  the  payment 
of  such  note,  and  the  check  was  indorsed  and 
turned  over  to  plaintiff  and  the  plaintUt  be- 
came the  owner  thereof  in  good  faith,  with- 
out any  fraud  or  deceit 

The  evidence  In  this  case  clearly  shows 
that  the  appellant  was  the  holder  In  due 
course  of  the  check  sued  upon  In  this  action, 
under  the  provisions  of  section  3509,  Bev. 
Codes.  The  check  was  indorsed  by  the  payee, 
M.  A.  Swift,  and  delivered  to  the  appellant, 
in  consideration  of  which  t^e  appellant  sur- 
rendered to  M.  A.  Swift  the  note  the  appel- 
lant held  for  the  sum  of  $1,600,  and  after 
such  transfer  It  was  presented  for  payment 
Undw  the  provisions  of  the  statute  (section 
3514,  Rev.  Codes),  the  plalntiCT  became  the 
owner  and  holder  of  said  check,  free  from 
defenses  available  to  prior  parties  among 
themselves,  and  may  enforce  the  payment  of 
the  Instrument  for  the  full  amount  thereof 
against  all  parties  liable  thereon.  She  cer- 
tainly bad  no  notice  of  any  infirmity  in  the 
Instrument  or  any  defect  therein. 

Tbe  jud^ent  therefore  is  reversed,  and  a 
new  trial  granted.  Costi  awarded  to  appel- 
lant 

SULliXVAN,  J.,  concurs. 


(23  Idaho  S24) 
LOTT  v.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Court  of  Idaho.   Feb.  8,  1913.) 

L  Afpbai.  ahd  Ebbob  (I  1001*)— Review— 

SUFFIOIBNOT  or  EVIDENCE. 

Kvideuce  examined,  and  held  sufficient  to 
justify  the  jury  in  findiog  for  the  plaintiff. 

[Ed.  Nbte. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  3928-3^;  Dec. 
;Dig.  i  1001<*] 

2.  Tbial  ({  2S2*)~ZiisTBuononB. 

Instructions  examined,  and  held  applicable 
to  the  evidence  Introduced  and  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  605,  1)96-612;  Dec.  Dig.  {  252.«] 

Appeal  frQm  District  Court  Fremont  Covai- 
,ty ;  James  G.  Gwinn,  Judge. 

Action  by  Delbert  F.  I^ott  against  the 
Oregon  Short  line  Railroad  Company.  Judg- 
ment for .  idaintlt^  and  defendant  appeals. 
Affirmed. 

•  P.  L.  WUUama,  of  Salt  £4Ute  aty,  Utah, 
and  Worth  Clark,  of  Pocatello,  for  appel- 
lant  p.  Vf.  Poole,  of  Rezburg,  for  respond- 
ent 

AILSHIIB,  a  J..  This  Is  an  anneal  from  a 
iJadgment  awarding  $250  and  costs  to  the 
respondent  as  damages  for  Oie  killing  of  two 
horses,  which  were  nm  down  by  appellant's 
train. 

[1]  1.  It  Is  contended  that  the  evidence  Is 


not  sufficient  to  anpport  the  verdict  and  Judg- 
ment There  Is  some  evidence  in  the  record 
which  would  lead  to  the  conclusion  reached 
by  the  jury,  and  for  that  reason  we  would 
not  feel  justified  In  reveirsing  the  judgiaent 
It  may  reasonably  be  concluded  that  the 
railroad  company  was  negligent  In  not  main- 
taining a  cattle  guard  at  the  ends  of  its 
fences  near  the  northern  boundary  of  the  city 
of  Rexburg,  where  the  accident  occurred. 
Kim  T.  C^pe  GIrardeaa  &  C  By.  Co.,  149 
Mo.  App.  708,  129  S.  W.  475. 

[2]  2.  The  objection  to  the  instructions  ts 
based  upon  the  theory  that  there  is  no  evi- 
dence to  support  a  verdict  and  that  the  In- 
structions are  not  applicable  to  any  evidence 
given  in  the  case.  Having  determined  that 
there  was  some  evidence  which  would  justify 
the  verdict  of  the  Jury,  we  conclude  that  the 
objections  to  the  instructions  are  not  well 
taken. 

The  judgment  is  affirmed.  Costa  awarded 
in  favor  of  respondent 

SULLITAN  and  STEWART,  JJ^  ooncnr. 


Ct%  Wub.  SI) 
SHIGETA  T.  W.  B.  GAFPNBT  INV.  CO. 
ft  aL 

(Supreme  Court  of  Washhigton.   Feb.  21, 

1913.) 

IiANDtOBD  AND  TENANT  (J  154*)— CONTBACT— 

DoTT  TO  Place  in  Habitable  Corditioit 
—Waives. 

A  lessee,  who  took  possession  of  a  newly 
constructed  ballding  with  a  leaky  roof,  under 
a  contract  that  the  lessor  should  complete  it 
according  to  certain  specificatlona  and  that  the 
lessee  should  thereafter  keep  it  in  repair,  did 
not  as  a  matter  of  law  waive  his  right  to  in- 
sist upon  a  full  performance  of  the  .  contract 
by  the  lessor,  where  he  took  and  retained  pos- 
iiession  In  reliance  upon  the  lessor's  assurance 
that  he  would  make  the  building  habitahte. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and^enant  Cent  IMg.  H  668-M;  Dee.  Dig. 

Department  1.  A^qpeal  from  Soperlor 
Court    King   County;    Mitchell  GlUlajn, 

Judge. 

Action  by  T.  Shlgeta  against  the  W.  B. 
Gaffney  Investment  Company  and  others. 
From  a  Judgment  of  dismissal,  plalntlfl 
appeals.    Revised,  with  directions. 

Shank  it  Smith,  of  Seattle,  for  appellant 
Farr^l,  Kane  ft  Strattm,  of  Seattle,  for  re> 
spondoits. 

OHAOWICK,  J.  This  IB  an  appeal  ttotn 
a  Judgmrat  of  dismissal  entraed  iQion  the 
opening  statement  of  conns^  for  plaintiff. 
The  facts  as  we  find  them  are  taken  f»nn 
the  pleadings,  the  attadied  exhibits,  and 
op«iiiig  Btatonent  The  defenda'Dta  entered 
into  an  agreonent  with  the  plaintiff  to  erect 
a  building  in  the  city  of  Seattle  in  accord- 
ance with  certain  plans  and  spedflcations 
which  liad  theretofore  been  agreed  upon. 
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Tbe  bntldlng  was  to  be  held  under  a  lease 
with  etipnlated  rent  reeerred  for  a  [teilod  of 
seven  years.  Tbe  agreement  and  lease  was 
made  in  one  writing,  and  provided  that  plain- 
tiff should  take  possession  ot  the  building 
npon  Its  completion,  and  that  be  would  there- 
after "and  during  the  continuance  of  this 
lease  keep  said  building  including  the  roof 
and  all  sewer  connections  In  good  and  sub- 
stantial repair  and  condition,"  and  also  "that 
if  at  any  time  repairs  to  said  building  may 
be  necessary  or  required  and  the  party  of  tbe 
second  part  [plaintiff]  shall  have  neglected 
or  refused  to  make  the  same,  the  parties  of 
the  first  part  [the  defendants]  may  order 
such  repairs  made  at  the  cost  and  expense 
of  the  party  of  the  second  part,  and  the 
party  of  the  second  part  will  upon  demand 
pay  to  the  said  parties  of  the  first  part  and 
to  their  order  such  cost  or  expense." 

Plaintiff  was  notified  on  the  11th  day  of 
January,  1910,  that  the  building  was  complet- 
ed and  ready  for  occu[>ancy.  The  building  ut 
that  time  was  apparently  completed,  but  when 
it  rained  It  was  found  to  be  In  a  leaky  condi- 
tion. Plaintiff  then  d^urred,  and  we  take  It 
from  the  statement  tliat  he  refused  to  take 
the  building.  Ibece&tter  defendant  served 
another  notlee  calling  upon  him  to  take  the 
property,  and  plaintiff  again  protested.  Final- 
ly it  was  agreed  that  defendants  would 
get  the  building  In  proper  shape.  Plaintiff 
relied  upon  this  assurance  and,  accordingly, 
on  the  14th  day  of  February  moved  Into  the 
building.  Plaintiff  also  alleges  and.  offers  to 
prove  that,  when  he  discovered  that  the  roof 
was  still  defective  and  would  not  turn  water, 
defendants  promised  to  fix  it,  and  from  time 
to  time  thereafter  made  such  promisee,  and 
on  one  or  two  occasions  rebated  rent  on 
account  of  tbe  damage  occasioned  by  the  rains. 
He  also  offered  to  prove  that  the  building 
was  at  all  times  when  it  rained  uninhabit- 
able; that  his  tenancy  was  only  continued 
because  of  tbe  promises  of  defendants  to 
remedy  the  defects.  Relying  upon  such  prom- 
ises, he  kept  possession  until  Dec^ber  8, 
1910,  when  he  was  forced  to  abandon  tbe 
building. 

The  trial  judge  did  not  discuss  the  motion 
for  Judgment,  and  from  tbe  arguments  made 
here  we  assume  that  his  ruling  was  based 
upon  that  clause  of  tbe  lease  which  binds 
tbe  plaintiff  to  keep  the  premises  In  repair. 
Tbe  court  evidently  believed  tbat  plaintiff 
had  taken  irassesslon  and  had  therefore  waiv- 
ed his  right  to  insist  that  tbe  building  be 
completed  according  to  the  pitfns  and  spec- 
ifications b^ore  he  moved  In.  Before  defend- 
ants can  invoke  that  clause  of  the  contract 
for  tb^r  protection,  they  must  show  a  per- 
formance on  their  part  They  must  show 
tbat  they  have  built  and  tendered  a  habitable 
structure  for  tbe  use  of  the  plaintiff,  and, 
If  they  tendered  a  building  which  because  of 
defective  construction  falls  to  meet  the  obli- 
gations that  they  had  assumed,  tbey  cannot 


shift  tbe  burden  of  the  loss  by  saying  that 
plaintiff  should  not  have  relied  upon  their 
promise  to  perform,  or  their  Implied  guaran- 
ty that  the  building  was  habitable  at  the 
time  they  notified  plaintiff  that  It  was  ready 
for  occniKincy.  Defendants'  contract  was  to 
build;  plaintiff's  to  repair.  The  defect  here 
alleged  is  one  of  original  construction,  not 
one  arising  from  waste,  damage,  or  the  rav- 
ages of  time.  This  principle  was  recognized 
by  this  court  In  Hardman's  Bstate  v.  McNaIr, 
61  Wash.  T4,  111  Pac.  1069,  where  we  held 
tbat  one  leasing  a  room  for  a  particular  use 
was  bound  to  put  It  In  fit  condition.  Tbe  only 
difference  between  tbat  case  and  this  is  that 
there,  the  lessee  refused  to  take  possession 
when  notified.  While  h«:e  plaintiff  was  per- 
suaded to  take  possession  upon  a  promise  to 
make  the  building  habitable;  that  Is,  to  per- 
form the  contract.  It  was  not  a  new  con- 
tract It  was  simply  a  rwifflrmatlop  and 
assurance  that  the  one  which  already  ezlated 
would  be  performed. 

D^endants  seek  to  dlstlngnlBh  the  Hard- 
man  Estate  Case  by  saying  that  there  the 
lease  expressly  si;>ecifled  the  use  to  which  the 
premises  w^  to  be  put,  and  tbat  we  btid 
that  this  amounted  to  a  warranty  Qiat  the 
room  would  be  fit  for  the  uses  Intended.  The 
case  wUl  bear  no  such  distinction.  When  an 
owner  agrees  to  erect  a  building  to  be  rented 
for  a  graduated  rental  ranging  from  f400  to 
$600  per  month,  tbe  law  will  imply  a  war- 
ranty to  put  a  roof  on  it  The  spedflcattons 
are  not  before  us.  but  It  la  safe  to  assume 
tbat  they  provide  for  a  roof  tbat  will  shelter 
the  building,  andf  if  so,  the  cases  are  tbe 
same. 

Several  cases  are  dted  by  defwdants,  but 
they  go  to  the  defense  of  waiver.  Whether 
plaintiff  waived  his  right  to  Insist  upon  a 
full  performance  of  the  contract  is  to  be  de- 
cided upon  the  evidence.  It  cannot  be  de- 
cided upon  the  pleadings  and  opwlng  state- 
ment 

Tbe  judgment  is  reversed,  with  dlrectloDi 
to  the  lower  court  to  let  the  trial  proceed 

CROW,  a  J.,  and  PARKEIR,  GOSSl  and 
MOUNT,  JJ.,  concur. 


SCHMIDT  et  ux.  v.  CURTISS  at  aL 
(Supreme  Court  of  Washington.   Feb.  21, 

i»ia) 

Attornbt  and  Cukitt  (1 187*)— B*B8— "Hx- 

TAINEB."  • 

Wbere  plaintiffs  employed  defendants  to 
conduct  certain  litigation,  and,  under  a  written 
agreement  paid  defendants  fl,000  as  a  "re- 
l^ner  fee,"  from  which  defendants  agreed  to 
pay  the  cost  of  the  litigatiou,  and  the  expense 
of  plaintiffs  on  a  trip  to  Montana  to  look  up 
testimony,  etc,  plaintiffs  agreeing  that  when 
the  litigation  was  ended  defendants  should  be 
paid  the  reasonable  value  of  their  services  in 
the  litigation,  tbe  $1,000  was  a  retainer  only; 
and,  in  the  absence  of  fraud  in  the  making  of 
the  contract  defendants,  on  being  discharged 
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and  otb«r  attorneys  sabatituted,  were  not  re- 
quired to  return  the  same. 

[Ei.  Note.— For  other  cues,  tee  Attorney 
and  Client,  Cent  Dig.  i  294;  Dec.  JHg,  1 137.^ 

For  other  definitiona.  see  Words  and  Phras- 
es. VOL  7.  pp.  6196,  6197.] 

Department  2.  Appeal  from  Superior 
Gonrt,  Sptdcane  County;  Wm.  A.  Huneke, 
Judge. 

Proceeding  bg  Jolm  A.  J.  Schmidt  and  wife 
against  F.  M.  GnrtlsB  and  A.  C.  Itomele  for 
the  Bubatitatloa  of  other  attom^a  for  de- 
fendants In  an  action  broiu^t  by  plalntUEs 
against  the  Co(A-ReynoldB  Company,  and  to 
compel  defmdants  to  return  $800  paid  to 
them.  From  a  Judgment  authoridng  the  sub- 
stitution, but  denying  plalntiCFs*  right 'to  a 
return  of  the  money,  they  appeal.  Affirmed. 

R.  Ij.  Edmlston  and  R.  M.  Webster,  both 
of  Spokane,  for  appellants.  Merrltt,  Oswald 
ft  Merrltt,  of  Spokane,  for  respondenta. 

MOUNT,  J.  This  proceeding  was  brought 
in  the  lower  court  by  the  aK>ollants  to  snb- 
stitute  attorneys  of  record,  and  to  require 
the  attorneys  inreTlou^  employed  to  return 
to  appellants  $800  paid  to  them.  The  trial 
eourt,  by  consent  of  the  partlee,  ordered 
the  substitntiou,  but  after  a  hearing  upon  the 
merits,  refused  to  order  a  return  of  the  mon- 
ey  paid  as  a  retainer.  This  ai^)eal  followed. 

It  appears  that  the  appellants  and  the  re- 
spondents. In  May.  1912,  entered  into  a  writ- 
ten contract,  as  follows:  "This  memorandum 
of  agreement,  made  and  entered  Into  between 
John  A.  J.  8(4imidt  and  the  firm  of  Curtiss  & 
Remele,  all  parties  of  fipokane,  Washington, 
witnesseth:  Whereas  the  said  John  A.  J. 
Schmidt  desired  to  secure  the  services  of 
Onrtlse  ft  Remele  In  the  matter  of  commenc- 
ing certain  suit  against  the  Cook-Reynolds 
Company  of  Lewlston,  Montana,  to  set  aside 
a  certain  deed  to  real  property  situated  In 
Spokane,  and  to  recover  the  value  of  a 
|i6,000  real  estate  mortgage  which  he  has 
recently  aeertgned  to  tb«n,  all  in  concddet-e- 
tlon  for  a  contract  on  the  part  of  the  Couk- 
Rejrnolds  Company  to  convey  to  him  certain 
premises  situated  in  the  state  of  Montana; 
and  whoreas,  the  said  John  A.  J.  Sdimldt 
claims  that  he  has  been  defrauded  by  said 
Cook-Rc^olds  Company  out  of  hla  premises 
in  Spokane  and  his  mortgage  and  in  addi- 
tion a  $200  cash  payment:  Now,  therefore, 
In  consideration  of  the  services  aC  said  Cur- 
tlfls  ft  Remele,  he  thereby  agrees  to  and  does 
pay  to  them  the  Bum  of  one  thousand  dol- 
lar, the  receipt  whweof  Is  her^y  acknowl- 
edged, which  sum  is  accepted  by  Curtiss  ft 
Remele  on  the  understanding  that  It  Is  a 
retainer  fee  in  said  case,  out  of  which  sum 
they  agree  to  pay  the  cost  of  litigation 
In  the  superior  court,  their  expenses  and 
the  expense  of  Mr.  Sdimldt  on  a  trip  to 
Montana  for  the  purpose  of  Investigating 
conditions  there  pertaining  to  said  case  and 
looking  up  testimony  which  will  be  nec- 


essary to  be  taken  In  that  state,  and  it  la 
also  further  agreed  that  when  said  litiga- 
tion Is  ended,  a  final  settlement  shall  be  had 
between  the  parties  and  Curtiss  ft  Remele 
paid  the  reasonable  value  of  their  services 
in  said  litigation."  Thereafter  the  plaintiff 
paid  to  resiwndents  $1,000,  and  respondents 
brought  the  action  agreed  upon.  Pursuant 
to  the  contract,  Mr.  Bemele  went  from  Spo- 
kane to  Montana,  In  order  to  obtain  the 
facts  In  the  case.  Thereafter  this  proceed- 
ing was  begun ;  the  appellants  alleging  that 
the  contract  was  void  on  account  of  fraud 
practiced  upon  the  appellants,  who  did  not 
understand  the  terms  of  the  contract  This 
issue  was  tried  to  the  court,  and  a  finding 
was  made  that  "the  contract  between  Curtiss 
&  Remele  and  said  J.  A.  J.  Schmidt  Is  valid, 
and  that  there  was  no  fraud,  overreaching, 
or  undue  Influence  of  an;  kind  whatsoever 
practiced  by  Curtiss  ft  Remele  in  the  procure- 
ment of  said  contract" 

It  Is  contended  by  appellants  that  this  find- 
ing is  not  in  accord  with  the  evidence,  and 
that  the  contract  Itself  ehows  that  the  $1,000 
paid  was  In  full  for  services  during  the  liti- 
gation. We  are  satisfied  that  the  finding  is 
fully  sustained  by  the  evidence.  The  great 
preponderance  thereof  is  to  that  effect. 

Appellants  also  contend  that  the  contract 
upon  its  face,  shows  that  the  $1,000  was  In 
full  for  tbe  services  to  be  rendered  in  the 
case,  and  that  when  the  respondents  were 
discharged  they  should  account  for  the  bal- 
ance, after  paying  expenses  and  a  reasonable 
fee  for  the  work  done  by  them.  But  such  Is 
not  the  provision  of  the  contract;  for  It  ex- 
pressly provides  that  the  $1,000  was  paid  and 
received  as  a  retainer  fee,  and  that,  when 
tbe  litigation  is  ended  a  final  settlement  shall 
be  had  between  the  parties,  and  respondents 
paid  tbe  reasonable  value  of  their  services. 
Tbe  meaning  of  a  retainer  fee  Is  plain  and 
well  understood,  and  was  explained  to  Mr. 
Schmidt  at  the  time  the  contract  was  en- 
tered Into.  No  part  of  this  money  was 
agreed  to  be  returned  to  the  appellants,  and 
when  the  respondents  were  discharged  they 
were  therefore  under  no  obligation  to  return 
any  part  of  the  retainer  fee. 

The  Judgment  Is  affirmed. 

FULIiERTON,  MORRIS,  ELLIS,  and 
MAIN,  JJ.,  ctmcur. 


(72  W««lL  877) 

XOCNG  V.  JONES  flt  at 

(Supreme  Court  of  Washington.   Feb.  24, 

1913.) 

1.  Refobmatiok  of  Inbivuhehtb  (f  4S*)  — 

Mistake— Evidence. 

Where  the  testimony  of  every  witness  who 
was  present  when  the  terms  for  an  exchange 
of  real  estate  were  agreed  on  by  the  parties, 
nm]  also  when  tbe  deeds  were  passed,  save 
tliat  of  one  of  tbe  parties  sustained  the  mem- 
orandum executed  by  the  parties  and  stipulat- 
ing that  each  party  should  assume  the  mort- 
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gage  on  tbe  real  estate  received  by  htm  in  ex- 
change, and  a  deed  failed  to  so  state,  there 
was  a  matual  mistake  in  the  deed  which  equi- 
ty could  reform,  in  the  ahsence  of  counter- 
railing  equities. 

.  (Ed.  Note. — For  other  casea,  see  Reformation 
of  Inatmmoits,  Oont  I>ig.  11  167-103;  Dec. 
Dig.  I  46.*] 

2.  Equity  (8  67*)— "Laches." 

The  doctrine  of  laches  as  a  defense  ie 
grounded  on  the  principle  of  equitable  estoppel, 
which  will  not  permit  the  late  awertlon  of  a 
right,  where  otner  persona,  bj  reason  o£  the 
delay,  wilt  be  injured  thereby. 

IBd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SS  191-196;  Dec.  Dig.  {  67.* 

For  other  definitious,  see  Worda  and  Phraa- 
«,  Tol.  5,  pp.  3969-3972;  toI.  8,  p.  7700.] 

3.  REFOBMATION    op  iNSXaUlfESTS    (8  32*)  — 

Dblat  in  Institution  op  Suit— Epteut. 
Where  a  grantee,  in  a  deed  of  incumbered 
real  estate,  was  notified  of  a  mistake  in  the 
deed  in  failing  to  require  him  to  assume  the 
incambrance,  shortly  after  the  dtecovery  by  the 
grantor  of  the  mistake,  a  delay  of  three  years 
after  the  discovery  before  suing  the  grantee 
for  the  reformation  of  the  deed  did  not  amount 
to  laches,  in  the  absence  of  fraud  or  bad  faith 
on  the  part  of  the  graotor,  or  of  the  acquisition 
during  the  delay  of  tights  by  third  persons. 

[E>L  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  H  119-121;  Dec. 
Dig.  S  32.*] 

Ftdlerton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  C.  W.  Tonng  against  Alonzo  C. 
Jones  and  otliers.  From  a  Judgmmt  for 
plainttfT,  certain  of  the  defendants  sppeal. 
Reversed  and  remanded. 

John  B.  Keener,  of  Tacoma,  and  Ralph 
Slmou,  of  Seattle,  for  appellants. 

ELLIS,  J.  This  appeal  presents  the  ques- 
tion of  the  right  to  reform  a  deed  on  tbe 
i^round  of  mutual  mistake.  Tbe  plaintiff 
Vonng  brought  an  action  against  the  defend- 
ants to  foreclose  a  mortgage  upon  certain 
real  estate  situated  ou  Vashon  Island  lu 
King  county,  executed  on  September  10, 1004, 
by  tbe  defendants  Jones  and  wife  to  the  de- 
f^dant  Tonneson  for  |900,  and  by  Tonne- 
sou  assigned  to  the  plaintiff,  and  demanding 
Iiersonal  Judgment  against  Jones  and  wife. 
In  1008  Jones  owned  this  pcop&ty,  and  the 
defendant  Lofgren  owned  certain  real  estate. 
In  Tacoma,  npon  which  there  was  a  mort- 
gage for  91.000.  In  February,  1908,  Jones 
and  Ziofgren  agreed  to  an  exchange  of  these 
properties.  Tbe  memorandum  of  tbe  agree- 
ment was  as  follows : 

"Agreemrat  by  and  between  A.  C.  Jones 
and  Lonia  Lofgren  aa  follows,  to  exchange 
properties  now  listed  wltb  B.  F.  Gregory  on 
fbllowing  basis:'  Warrantee  deeds  to  each 
exe^  preset  mortgages,  also  abstracts,  aald 
Jones  to  pBLy  in  addition  fSOO  Jn  cash  wben 
papers  are  ready  for  transfer.  Comltlon  to 
be  9200  to  H  F.  Gr^ry  Co.  to  be  paid  by 
Lonis  liotgr&iu  IjouIb  Lof^^.  A.  G.  Jones. 
:^-17-08l 


"Rec'd  fifty  dollars  on  above  F6b'y  17-08. 
Louis  Lofgren." 

On  February  24,  1908,  deeds  passed  be- 
tween the  parties  In  consummation  of  tbe 
agreement  of  exchange;  the  deed  from  Lof- 
gren and  wife  to  Jones  providing  for  the 
assumption  of  the  $1,000  mortgage  on  tbe 
Tacoma  property  by  Jones ;  the  deed  from 
Jones  and  wife  to  Lofgren  warranting  against 
all  incumbrances,  "except  a  certain  mortgage 
for  $900  given  to  P.  W.  Tonneson,  which 
party  of  the  first  part  assumes  and  agrees 
to  pay."  Jones  paid  the  $500  cash  to  Lof- 
gren, and  Lo^en  the  $200  commission.  In 
the  foreclosure  suit  which  was  commenced  in 
February,  1911,  Jones  and  wife  filed  a  cross- 
complaint,  alleging  that,  In  making  the  last- 
mentioned  deed,  the  words,  *'party  of  the 
first  part,"  were  used  by  mutual  mistake, 
and  should  read,  "party  of  the  second  part," 
to  conform  to  the  Intention  of  tbe '  parties 
that  Lofgren  assume  the  mortgage,  and  ask- 
ed that  tbe  deed  be  so  reformed,  'and,  tn  tbe 
event  of  any  judgment  being  rendered  upon 
the  note  and  mortgage,  that  it  be  rendered 
against  Lofgren  and  wife  upon  the  assump- 
tion clause  so  reformed.  The  Lofgrens  an- 
swered this  cross-complaint,  denying  that 
they  assumed,  or  agreed  to  assume,  tbe  mort- 
gage, and  resisting  any  reformation  of  the 
deed.  After  hearing  tbe  evidence,  tbe  court 
made  appropriate  findings  for  the  foreclosure 
of  the  mortgage,  and  for  personal  ]udgm«it 
thereon  against  Jones  and  wlf^  and  further 
found  that  the  defendants  Jones  were  not 
entitled  to  have  the  deed  executed  by  them 
to  Lofgren  reformed  or  modified  In  any  re- 
spect. A  decree  was  entered  foreclosing  the 
mortgage,  rendeiing  a  personal  judgment 
against  Jones  and  wife  for  the  amount  of 
the  mortgage  debt,  with  Interest,  costs,  and 
an  attorney's  fee,  directing  a  sale  of  the 
property  to  satisfy  the  judgment,  and  also 
adjudging  that,  in  case  the  property  be  sold 
to  satisfy  the  judgment,  then  the  defendants 
Lofgren  have  judgment  against  the  defend- 
ants Jones  "for  the  principal  sum  of  said 
note  and  mortgage  sued  upon  herein,  to  wit, 
$900,  together  with  interest  thereon  accrued 
since  September  10,  1907."  The  defendants 
Jones  bare  appealed. 

Tbe  erldence  diows  that  the  exdbange  was 
negotiated  throngb  oqe  Kesslnger,  who  was  in 
tbe  employ  of  tbe  real  estate  firm  of  Gregory 
ft  Oo.  Both  Jones  and  Kesslnger  testified,  in 
substance,  that  they  went  to  Lofgren'a  ^ce  ' 
of  work,  and  It  was  finally  agreed  that  Jones 
and  Lofgren  would  exchange  propertl^  each 
to  assume  tbe  mortgage  on  the  ptop&ty  be  re- 
cdved,  and  Jones  to  pay  Lofgren  a  difference 
of  $600;  that,  on  KeBSlnger*8  sa^estion,  tbe 
memorandum  was  written  by  Kesslnger  and 
Jones,  and  signed  by  Jones  and  Lofgr«i; 
that  Jones  gave  Lofgren  a  ctaeck  for  the  $50 
earnest  money,  and  Lofgren  signed  the  re- 
ctipt  tber^or  at  the  foot  of  the  memoran- 
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dunL  Lofgren  admitted  signing  the  memoran- 
dum and  receipt,  bnt  stated  that  he  thought 
it  was  only  a  memorandam  proTidlng  for 
his  payment  of  the  commission.  He  denied 
the  agreement  as  stated  by  Kesslnger  and 
Jones,  and  testified.  In  substance,  that  he 
then  stated  he  did  not  want  property  with 
a  mortgage  upon  It,  and  that  the  real  agree- 
ment was  that  Jones  was  to  take  the  Lof- 
gren  property  and  imy  the  mortgage  of  (1,- 
OtKi  on  it,  and  Lofgren  was  to  take  the  Jones 
property,  and  Jones  was  also  to  pay  the 
mortgage  of  ?900  on  It,  and  a  difference  of 
$500  cash;  the  Lofgren  property  being  esti- 
mated at  a  value  of  $5,000.  and  the  Jones 
property  at  $3,500.  The  deeds  were  prepared 
and  executed  in  the  office  of  Gregory  &  Co.; 
one  S.  B.  Webb  of  that  firm  acting  as  no- 
tary. He  testified  as  follows:  "They  were 
to  exchange  properties,  and  each  was  to  as- 
sume the  mortgage  on  the  property  he  receiv- 
ed, and  Jones  was  to  pay  Lofgren  a  cash  dif- 
ference of  $500.  My  recollection  is  that  I<of- 
gren's  property  was  put  in  at  $5,000,  and 
Jones*  at  $4,500.  Lofgren  was  to  pay  our 
'  firm  a  commission  of  $200.  I  gave  these 
terms  of  the  agreement  and  the  description 
of  both  properties  to  our  stenographer  to 
draw  the  deeds.  Both  Lofgren  and  Jones 
fully  understood  that  each  was  to  assume 
the  then  existing  mortgage  on  the  property 
be  was  to  receive.  I  took  the  acknowledg- 
ments of  Lofgren  and  his  wife  and  Jones  and 
his  wife  to  the  respective  deed.  I  recognize 
this  •  •  •  as  the  deed  given  by  Jones 
and  wife  t0|  Lofgren.  Lofgren  was  to  as- 
sume the  mortgage  on  the  Vashon  property 
deed  by  Jones  and  wife  to  him.  l^ls  deed 
Is  a  mistake  In  that  Lofgren  does  not  assume 
to  pay  the  mortgage  on  the  Tashon  Island 
property." 

Jones  testified  that  he  looked  over  the 
deed,  but  did  not  discover  the  mistake.  Eric 
Lofgren,  a  brother  of  Louis,  testified  to  the 
efTect  that  he  and  Louis,  on  February  2,  1908, 
went  to  Vashon  Island  to  see  the  Jones  i^ace, 
and  he  then  heard  Louis  tell  Jones  that 
Jones  would  have  to  pay  both  mortgages; 
that  he  <Loiils)  could  not,  under  any  other 
conditions,  trade  with  Jones,  as  be  wanted 
a  place  free  from  incumbrances.  He  also 
estimated  the  Lofgren  property  at  a  value  of 
$5,000,  and  the  Jones  property  at  $3,500. 
One  Heu  de  Bourck,  who,  it  seems,  Initiated 
the  deal  by  intindoclng  Kesslnger  to  Jones, 
testified  that,  as  be  understood  the  deal, 
Jones  was  to  acc^t  the  Lofgren  property 
and  aasame  payment  of  the  $1,000  mortgage 
thereon,  and  give  In  exchange  the  Jones 
property,  free  of  all  Incumbrances,  and  pay 
to  Lofgren  $500  additional  In  jcasb;  that  be 
considered  the  Jones  property  worth  $2,600, 
but  Jones  had  a  short  time  before  refused 
to  take  $3,600  for  it  It  does  not  appear 
that  either  Eric  Lofgren  or  Heu  de  Bourck 
was  present  when  the  final  terms  were  agreed 
upon,  or  when  the  deeds  were  passed.  It  Is 


fairly  inferable  Ibat  thcT  cndy  teattOed  u 
to  matters  developed  In  preliminary  negotta- 
tions.  Jones  further  testified  that  In  Ifay. 
1908,  be  received  a  notice  from  a  Tacoma 
bank  that  the  interest  on  the  $800  mortgage 
would  soon  be  due ;  that  be  notified  the  bank 
that  Lofgren  bad  assumed  the  mortgage; 
that  some  days  later  be  received  a  letter 
from  E,  R.  York,  attorney  for  the  holder  of 
the  mortgage,  stating  that  there  was  some 
dispute  as  to  who  should  pay  the  Interest; 
that  he  at  once  called  on  York  and  was  in- 
formed that,  in  the  deed  which  he  had  given 
to  Lofgren,  he  (Jones)  had  assumed  and 
agreed  to  pay  the  mortgage;  that  he  then. 
protested  that  It  was  a  mistake,  and  that  he 
would  never  pay  It;  that  he  then  had  his 
attorney,  J.  B.  Keener,  prepare  a  corrected 
deed,  which  was  tendered  to  Lofgren,  who 
refused  to  accept  it;  that,  believing  that 
Lofgren  would  pay  the  mortgage,  he  took  no 
further  steps  lu  the  matter  till  in  February, 
1911,  when  the  foreclosure  action  was  com- 
menced. 

[1]  We  thdnk  that  the  evidence,  which  we 
have  tiius  fully  reviewed,  strongly  preponder- 
ates dn  favor  of  the  appellants.  The  testimony 
of  every  witness  who  was  present  when  the 
terms  of  exchange  were  finally  agreed  upon, 
and  also  when  the  deeds  were  passed,  save 
that  of  Lofgren  himself,  sustains  the  memo- 
randum as  speaking  the  Intwtlon  of  the 
parties.  The  evidence  is  clear  and  convinc- 
ing that  it  was  the  intention  of  both  parties 
that  Lofgren  should  assume  the  payment  of 
the  $900  mortgage,  and  that  the  recital  In  the 
deed  to  the  contrary  was  a  mutual  mistake. 
In  such  a  cas^  a  court  of  equity  will.  In  the 
absence  of  counterTaillug  equities,  grant  a 
reformation.  4  Pomeroy's  Equity  Jurispru- 
dence (3d  Ed.)  {  1376 ;  Elliott  v.  Saekett,  108 
U.  S.  132.  2  Sup.  Ct  375,  27  L.  Ed.  678 ;  COg- 
glns  V.  Carey.  106  Md.  204,  66  Atl.  673,  10 
Lk  R.  A.  (N.  S.)  1191.  124  Am.  St  Rep.  468; 
Dennis  v.  Northern  Pacific  By.  Co.,  20  Wash. 
320.  65  Pac.  210. 

[2,  3]  The  decision  of  the  trial  court  seems 
to  have  been  determined  largely  by  the  fact 
that  the  appellants  waited  almost  three 
years,  after  discovering  the  mistake,  before 
taking  any  action  to  reform  the  deed.  The 
doctrine  of  laches  as  a  defense  is  grounded 
on  the  principle  of  equitable  estoppel,  which 
will  not  permit  the  late  assertion  of  a  rlg^t; 
where  other  persons,  by  reason  of  the  delay, 
will  be  Injured  by  ite  assertion.  The  case 
before  us  presents  no  such  aspect  No  right 
of  a  third  party  is  involved.  The  reopond- 
ents  I^gren  had  notice  of  the  anpeUants' 
claim  almost  as  soon  as  the  mistake  waa 
discovered.  There  Is' no  evidence  tbat  tbe  re- 
spondents or  any  one  else  VfVl  be  placed  in  any 
worse  position  by  a  reformation  because  at 
the  dtiay.  No  adverse  equities  liave  arlsoi 
in  the  Interim.  The  fact  of  app^lants*  claim 
was  at  all  times  known  to  tbose  cialmfaig 
adversely.  There  was  no  evidoice  of  frand, 
deceit^  or  bad  faith  on  the  appellants'  part 
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la  8Dch  a  case,  mere  delay,  ebort  of  tbe 
period  fixed  by  the  statute  of  llmltatioiiB, 
will  not  bar  tlie  action.  The  question  Is 
depaident  npon  tbe  Inherent  equities  of  the 
partlciilar  case.  20  Cya  725,  726;  Elno  t. 
Sanders,  30  Wasb.  238,  81  Pac.  696;  Dennis 
T.  Xorthern  Pac.  Ky.  Co.,  20  Wash.  820, 
S5  Paa  210;  Gay  t.  Havenuale,  27  Wash.  890, 
67  Pac.  801;  Bmn  v.  Mann,  ISl  Fed.  145. 
80  a  a  A.  513.  12  L.  R.  A.  (N.  S.)  164; 
White  V.  Bailey,  65  W.  Va.  573,  M  S.  E.  1010, 
23  U  B.  A.  <N.  S.)  232 ;  Depne  T.  Miller,  65 
W.  Va.  120,  64  S.  E.  740,  23  L  B.  A.  (N.  S.) 
775;  Neppaeh  v.  Jones,  20  Or.  491,  20  Pac. 
560,  23  Am.  St  Bep.  145.  The  appellants 
are  entlUed  to  the  reformation  sought  They 
are  not  barred  by  laches  to  assert  their  right 
The  decree,  as  relating  to  the  Issue  betwera 
tbe  appellants  and  the  respondents  Lofgren, 
Is  reversed.  Tbe  cause  is  remanded,  wltb 
direction  to  so  modl^  the  decree  as  to  grant 
the  refbrmatlon  of  the  deed  in  question, 
and  to  provide  that  in  case  a  sale  of  the 
iwnperty  to  satlsl^'  the  mortgage  debt  leave 
a  defifdency,  the  appellants  have  Judgment 
over  for  sncfa  deficient  against  the  respond- 
oits  Lofgren. 

GROW,  a  J.,  and  MAIN  and  MOBBIS, 
3J^  concur, 

PULLERTON,  J.  In  my  opinion,  the  evl- 
dence  In  favor  of  a  mistake  in  the  deed  is 
not  so  clear  and  convincing  as  to  warrant 
a  reformation.  I  therefore  dlaaoit  from  tbe 
coadnsion  readied  by  the  majority. 


m  Waab.  S/») 

a  W,  BAYMOND  CO.  v.  LTTTLB  FALLS 
PIBB  CLAY  CO. 

(Sopreme  Court  of  Washington.    Feb.  21, 
1013.) 

Apfbai.  ano  Bbsob  <|  413*)— NonOB  or  Ap- 
peal—Parties TO  BE  Sebted. 

Tbe  creditor  who  brings  a  suit,  in  which 
the  defeqdant  is  decreed  insolvent  and  a  re- 
ceiver is  appointed,  and  the  pnichSBer  at  the 
receiver's  sale  are  luirtles,  who  are  entitled  to 
notice  of  appeal  by  one  from  the  order  denying 
his  petition,  filed  in  the  proceeding,  for  specific 
property  of  insolvent  or  for  a  preference,  and 
adjudging  him  tp  have  only  the  rights  of  a  gen- 
eral creditor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2186-2138;  Dec.  Dig.  f 
413.*] 

Department  2.  Appeal  from  Superior 
Court  Pierce  County ;  M.  L.  Clifford,  Judge. 

Suit  by  the  West  Coal  Grocery  Company 
against  the  Little  Falls  Fire  Clay  Company. 
From  an  order,  the  C.  W.  Raymond  Com- 
pany, which  appeared  and  filed  a  petition, 
appeals.  Dismissed. 

Rickaban^  &  McElroy,  of  Tacoma,  for  ap- 
pellant Bl  Bw  Yoi^  and  Hayden  A  L&ng- 
home,  all  of  Tacoma,  for  respondent 


MORRIS,  J.  The  respondent  in  a  suit  In- 
stituted by  the  West  Coast  Grocery  Company, 
was  decreed  Insolvent,  and  a  receiver  was  ap- 
pointed. Appellant  appeared  In  this  proceed- 
ing and  filed  a  petition,  praying  that  the  re- 
ceiver be  restrained  fnnn  dlsposii^  of  a  pat- 
ented brldtklln,  which  it  was  claimed  the  in- 
solvent company  bad  constructed  under  a  li- 
cense, as  embodied  in  a  contract  tbe  terras  of 
w;hich  bad  not  been  compiled  with ;  or^  In  the 
alternative,  that  the  receiver  be  directed  to 
pay  appellant  $2,000,  the  amount  of  the  lioense 
It  claimed  dhe  under  tbe  contract  Tbe  coutt 
denied  tbe  petltlMi,  and  directed  tbe  sale 
of  the  lElln  with  ottaw  assets  of  the  Insolvent 
company,  from  which  order  the  O.  W.  Ray- 
mond Company  appeals. 
-  Motion  Is  made  to  dismiss  the  appeal  npon 
the  ground  that  necessary  and  Interested  par- 
ties wwe  not  served  vith  notice.  This  ma- 
tlon  must  be  granted.  The  parties  upon 
whom  respondent  contends  notice  should 
have  been  served  are  the  West  Coast  Gro- 
cery Company,  a  large  creditor  of  the  Inscdv- 
ent  company,  and  plalntut  In  the  proceedinga 
In  which  the  recover  was  appointed,  and  the 
Standard  Clay  Company,  the  purdiaser  at 
the  receiver's  sale  the  property  and  as- 
sets of  the  insolvent  company.  Under  the 
decree  of  the  court  the  appellant  shares  In 
the  Insolvent  estate  as  a  general  creditor.  It 
contoids,  and  if  Its  appeal  was  here  sus- 
tained it  would  be  held,  that  under  its  con- 
tract of  license  the  receiver  must  pay  It  the 
sum  of  $2,000,  thus  depleting  the  fund  upon 
which  the  West  Coast  Grocery  Company 
looks  for  a  payment  of  tbe  amount  due  it 
from  the  insolvent  company.  The  West  Coast 
Grocery  Company  Is,  therefore,  not  only  a 
party  to  the  action^  but  has  substantial  in- 
terests involved  in  tbe  decree  and  affected 
by  this  ai^ieaL  It  was  therefore  entitled  to 
service  of  tbe  notice  of  appeal,  as  a  party  to 
tbe  action  whose  Interests  were  to  be  deter- 
mined by  tbe  appeal.  Whether  this  would 
require  service  of  notice  of  the  appeal  In  a 
receiversbip  proceeding  upon  creditors  who 
are  not  parties  to  the  actioUf  but  have  oaij 
filed  claims  with  the  receiver.  Is  not  here  da* 
termlned,  as  that  question  is  not  involved  In 
this  ruling.  Tbe  Standard  Clay  Company,  by 
becoming  a  purchaser  at  the  recelvefs  sale, 
voluntarily  submitted  itself  to  the  Jurisdic- 
tion of  the  court,  and  thus  became  a  party 
to  the  action.  Bice  v.  Ablman,  126  Pac.  66; 
Robertson  Mts>  Oo.  v.  Thomas,  63  Wash.  816, 
116  Pac.  312.  In  the  last  case  tt  was  held 
that  a  purchaser  at  a  sheriff's  sale  acquires 
substantial  Interests  In  the  property  Involv- 
ed in  the  appeal,  and  Is  entitled  to  service 
of  notice.  These  two  cases  are  controlling 
as  to  tlie  Standard  Clay  Company's  right  to 
notice. 

Tbe  appeal  Is  dismissed. 

CROW,  a  J.,  and  MAIN.  FtJLLERTON, 
and  ELLIS,  JJ.,  concur. 
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B1ATHI8  r.  WESTEIRN  rCRNITURD 
MFG.  CO. 

(Sapreme  OoDrt  of  Washiogtoo.    Feb.  21, 
1913.) 

1.  Plsadiico  (I  309*)— PBODnonoN  or  Ih- 

BtKUUKKT  BeFERBED  TO  IN  PLEADXRO. 

Bern.  &  Bal.  Code,  |  284,  providins  that 
aoless  a  copy  «f  th^  instrument  or  account  sued 
on  ia  served  upon  the  opposite  part;  when  de- 
manded,  it  cannot  ba  given  in  evidence,  does 
not  appi;  to  actions  brought  under  the  lactorr 
act;  and  hence,  in  a  factory  employe'*  action 
for  injuries,  bis  failure  to  serve  m.  copy  of  the 
notice  required  by  sncb  act  upon  defendant's 
attorneys  within  10  dan  after  demand  for 
same,  did  not  preclude  bun  from  prorlng  terr- 
ice  of  such  notice. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f  942 ;  Dea  Dig.  {  309.*] 

2.  Master  and  Sbbvant  <|  121*>— Imtoet  to 

PaCTORT  BUPLOTfi. 

The  master  was  liable  for  Injuries  receiv- 
ed by  a  factory  employ^  while  operating  a  ma- 
chine in  the  usual  manner,  where  the  injury 
could  not  have  happened  bad  the  machine  been 
properly  guarded. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  22&-231;  Dee.  Dig.  I 
121.*] 

3.  Damages  (|  132*)— BiXCisuvE  Becovxbt— 

PeBSONAL  iNJtlBIBS. 

A  recovery  of  $3^250  for  cutting  the  thumb 
on  the  right  hand  of  a  factory  employ^,  lacer- 
ating the  Sesh  and  so  injuring  the  bone  a*  to 
result  in  a  stiff  thumb  down  to  the  tirst  joint, 
is  excessive,  and  should  be  reduced  to  ¥1,000. 

[Ed.  Note. — ("or  other  cases,  see  Damages, 
Cent  Dig.  HI  372-385,  308:  Dec  Dig.  |  132.*] 

D^iartment  2.  Appeal  from  Superior 
Court,  King  County :  Wllaon  B.  Gaj,  Judge. 

Action  bj  Paul  F.  Mathlg  agfdnst  the 
Western  Fumltnce  ManufacturiDg  Company. 
From  Judgment  for  plaintiff  defendant  ap- 
peals. Modified  and  affirmed  conditionally. 

Ballinger,  Battle,  Hulbert  A  Shorts,  of 
Seattle,  for  appellant 

MORRIS,  J.  Action  under  the  factory  act 
to  recover  damages  for  Injury  alleged  to  have 
been  sustained  because  of  appellant's  failure 
to  guard  a  jointer  or  buzz  planer. 

[1]  The  appeal  presents  tiiree  questions.  It 
la  first  urged  that  respondent  was  precluded 
from  giving  evidence  of  the  service  of  the 
notice  required  by  the  act  because  be  did  not 
serve  a  copy  thereof  upon  appellant's  attor- 
neys within  10  days  after  demand  for  same. 
In  support  of  this  claim  of  error  appellant 
relies  upon  the  provisions  of  section  284, 
Rem.  &  Bal.  Code,  reading  as  follows:  "It 
shall  not  be  necessary  for  a  party  to  set  forth 
In  a  pleading  a  copy  of  the  Instrument  of 
writing,  or  the  items  of  an  account  tber^ 
alleged;  but  unless  he  file  a  verlfled  copy 
thereof  with  such  pleadings,  and  serve  the 
same  on  the  adverse  party,  he  shall,  within 
ten  days  after  a  demand  thereof  In  writing, 
deliver  to  the  adverse  party  a  copy  of  sucti  In- 
strument of  writing,  or  the  Items  of  an  ac- 
count, verifled  by  his  own  oath,  or  that  of 
his  agent  or  attorney,  to  the  effect  that  be 


believes  It  to  be  trn^  or  be  iweciudeil  from 
giving  evidence  thereof.  The  court,  or  judge 
thereof;  may  order  a  farther  account;  when 
the  one  delivered  is  defective ;  and  the  court 
may  In  all  cases,  order  a  bill  of  particulars 
of  the  claim  of  either  party  to  be  fumlahed." 
This  section  has  no  api^catlon  to  actions 
brought  under  the  factory  act  Its  manifest 
purpose  Is  to  embrace  cases  where  the  action 
is  founded  upon  a  written  Instrument,  or 
Items  of  an  account  are  put  in  Issue.  Hie 
notice  required  by  the  factory  act  to  be  giv- 
en of  the  time,  plac^  and  cause  of  Injury 
complained  of  la  not  an  Instrument  in  writ- 
ing within  the  meaning  of  section  284.  The 
right  of  action  does  not  accrue  upon  the  no- 
tice, but  on  the  failure  to  properly  guard. 
The  giving  of  notice  la  simply  a  condition 
precedent  to  the  commencement  of  action, 
while  the  written  Instrument  or  Items  of  an 
account  referred  to  In  section  284  embrace 
the  right  of  action  itself  and  not  any  preced- 
ent condition  to  the  right  to  commence  suit 
The  object  of  the  statute  requiring  the  serv- 
ice of  a  copy  of  a  written  Instniipent  or  Items 
of  an  account  ia  to  enable  the  defendant  to 
protect  himself  against  surprise  on  the  trial. 
Turner  v.  Qreat  Northern  Ry.  Co.,  IB  Waah. 
218,  46  Paa  243,  55  Am.  St  Rep.  883.  This 
object  la  fully  compiled  with,  when  the  no- 
tice required  by  the  factory  act  ia  served. 
That  it  was  served  in  this  Instance  can 
hardly  be  doubted. 

[2]  It  is  next  urged  that  respondent's  con- 
tributory negligence,  and  not  the  failure  to 
guard  the  knives  of  the  Jointer,  was  the  prox- 
imate cause  of  the  Injury,  citing  laldley  v. 
Musser  Lumber  A  Mf  g  Co.,  45  Wash.  239,  88 
Pac.  124,  where  it  was  held  there  could  be 
no  recovery  for  Injuries  sustained  by  an  ex- 
perienced sawyer,  by  reason  of  his  contribu- 
tory negligence,  where  he  attempted  to  pull 
a  piece  of  lumber  out  of  a  clogged  up  chute 
and  gave  It  a  jerk,  causing  It  to  suddenly 
give  way  and  bring  bis  arm  In  contact  with 
a  moving  saw.  The  cases  are  hot  at  all  sim- 
ilar. In  the  Laidley  Case  it  was  not  the  fail- 
ure to  guard  the  saw  that  caused  the  Injury, 
but  the  negligent  act  of  shoving  the  arm  Into 
the  clogged  chute  and  Jerking  the  arm  up 
against  the  saw.  Had  the  plaintiff  In  that 
case  been  operating  his  machine  in  the  usu- 
al manner,  he  would  not  have  been  injured. 
In  this  case  respondent  was  Injured  while 
operating  the  madilne  In  the  usu^I  manner, 
and  received  an  Injury  which,  had  the  ma- 
chine been  properly  guarded,  could  not  have 
happened.  Hiere  is  a  plain  distinction  be- 
tween the  two  cases. 

[t]  The  last  contention  Is  error  in  the  ae- 
sessment  of  damages.  The  case  was  tried 
by  the  court  without  a  jury,  and  $3,250 
awarded  as  damages.  This  amount  is  said 
to  be  excessive  for  the  injury  sustained.  The 
injury  was  the  cutting  of  the  thumb  on  the 
right  hand,  lacerating  the  flesh  and  so  in- 
juring the  bone  that  the  result  is  a  atiit 
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thunob  down  to  the  first  joint  We  bare  no 
dcnibt  the  Injury  was  a  painfol  one,  and  that 
respondent  will  be  handicapped  because  of 
Ills  stiflened  joint,  resulting  In  a  partial  loss 
of  the  use  ot  the  thumb.  Such  an  Injury, 
howerer,  does  not  warrant  a  judgment  for 
$3,250.  What  wonld  be  a  proper  sum  Is  dlf- 
acult  of  ascertainment,  and  for  this  reason 
ai^tellate  courts  on  such  an  assignment  of 
error  give  great  weight  to  the  verdict  of  a 
jury  or  the  findings  of  a  court.  It  Is,  how- 
ever, as  much  our  duty  to  set  aside  such  a  ver- 
dict or  findtog  when  we  believe  It  to  be  un- 
just as  it  is  to  give  heed  to  any  other  preju- 
dicial error,  and  we  cannot  escape  this  duty, 
much  as  we  dislike  It  This  award  seems 
to  us  nnreaaouable  and  unjust  and  respond- 
ent mnst  accept  a  reduction  to  the  sum  of 
$1,000,  or  submit  to  a  new  trial. 

If  within  20  days  from  the  going  down  of 
the  remittitur  respondent  accept  such  a  re- 
duction, the  judgm«it  so  modified  will  stood; 
otherwise  a  new  trial  is  ordered.  The  other 
assignments  of  error  are  overruled,  and  as 
80  modified  the  judgment  will  stand. 

CROW.  C.  J.,  and  MAIN.  ELJAS,  and 
FDLLEIRTON,  33.,  coneur. 


<72  Wash.  SM) 

BULIXKJK  T.  STANLEJT  at  ux. 

(Supreme  Court  of  WaBhington.    Feb.  21, 
1913.) 

Tbiai.  (}  13&*>— QcBsnoN  rox  Juby— Weight 
or  Teotzhont. 

The  questioD  of  the  weight  of  teatimon;  is 

for  the  jury. 

[Ed.  Note.— For  other  caseB.  sec  Trial,  Cent 
Dig.  {{  332,  333,  338-341,  365;  Dec.  Dig.  | 
139.»J 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  Mary  P.  Bullock  against  Frank 
M.  Stouley  and  another.  Judgment  for  plaln- 
tifT,  and  defendanto  appeal.  Affirmed. 

Carlceelc,  McDonald  ft  Eapp,  of  Seattle,  for 
appellanta  Ellas  A.  Wright,  of  Seattle,  for 
respondent. 

PER  CURIAM.  This  la  a  salt  upon  an  as- 
signed account  There  was  a  verdict  and 
judgmat  for  the  plaintiff.  The  defendants 
have  appealed. 

The  aiveol  presents  two  questtons.  The 
first  contottlon  la  that  the  evidence  of  the 
Indditedneas  Is  InsufBident  to  support  the 
verdict  TbiB  contentlui  la  wholly  wanting 
in  merit  The  verdict  has  snbstontlal  evi- 
dence to  sustain  it  and  the  question  of  the 
wel^t  of  the  evidence  was  one  for  the  jury. 
The  respondent  claims  throus^  an  assigu- 
laent  made  P.  S.  Oombs  ft  Co.,  a  copart- 
nership. The  assignment  Is  In  writing,  and 
was  put  in  evidence.  Vpoa  the  trial  it  was 
shown  that  pttor  to  the  date  of  tlie  assign- 
ment P.  8.  Combs  had  purdiased  the  interest 


of  his  copartners  in  the  business,  Inclndli^ 
the  account  in  controversy;  that  they  had 
retired;  that  he  had  token  bis  son  into  the 
copartnership,  and  that  the  partnership  at 
the  date  of  the  assignment  was  composed  of 
P.  S.  Combs  and  his  son.  Combs  testified 
that  this  assignment  was  also  in  writing. 
The  writing  was  not  produced,  and  the  ad- 
mission of  the  parol  t^tlmony  to  prove  the 
assignment  Is  the  second  error  assigned.  It 
Is  contended  that  its  absence  was  not  suffi- 
ciently accounted  for.  Considering  the  time 
that  had  elapsed  between  the  date  of  the  first 
asslgnn^ent  and  the  trial,  which  was  nearly 
three  years,  we  think  the  evidence  offered 
88  to  the  loss  of  the  assignment  was  sofll- 
clent  to  admit  parol  testtmon^. 
The  Judgment  is  afiirmed. 

(72  Wub.  sa> 

STATE  V.  DAVIS. 

(Supreme  Court  of  Wasbiogton.    Feb.  24, 
1913.) 

1.  Assault  and  Battebt  ({  95*}— Evidekcb 

— SurETCIEKCT. 

Where  the  evidence  for  the  state  tended  to 
show  a  wanton,  cruel  awault  with  a  knife  on 
the  prosecuting  witness,  with  whom  accused 
had  no  previous  acquaintance,  that  it  was  made 
to  avenge  some  real  or  fancied  grievauce  of 
accused's  younger  brother  against  the  prosecnt- 
ing  witness,  and  was  made  while  the  witness 
was  In  a  reclining  position,  ana  before  he  could 
assume  or  attempt  to  assume  a  defensive  atti- 
tude, it  Justified  tlw  sQbmlMlon  of  the  cause  to 
the  jury,  although  accused's  evidence  alone 
would  not  have  supported  a  conviction. 

rEd.  Note. — For  other  cases,  see  Assault  and 
Battery.  Cent.  Dig.  {  141 ;  Dec.  Dig.  |  05.*] 

2.  Assault  awd  Battebt  (|  95*)— CanoirAi. 
Offenses— Questions  fob  Just. 

Since,  under  tbe,  statote,  the  infliction  of 
grievous  bodily  barm  upon  another  is  an  essen- 
tial element  of  assault  m  the  second  degree,  the 
question  whether  the  particular  injury  inflicted 
amounts  to  grievous  bodily  harm  is  one  of  fact 
for  the  jury  rather  than  one  of  law  for  the 
court,  and  hence  the  court  erred  in  charging 
that  the  injury  shown  by  the  evidence  was 

Eievous  bodily  harm  within  the  meaning  of  tbe 
w. 

(Ed.  Note.— For  other  eases,  sea  Assault  and 

Battery,  Cent  Dig.  i  141;  Dec.  Dig.  i  95.*] 

3.  HouicioB  (g  145*)— AssAnLT— Intent  to 
Kill. 

Where  a  person  assaults  another,  and  in- 
flicts upon  him  a  dangerous  wound  likely  to. 
but  which  does  not  cause  death,  the  jury  can- 
not infer  from  the  act  slone  that  he  intended 
to  kill,  since,  while  a  person  is  presumed  to  In- 
tend the  natural  and  probable  consequences  of 
his  act.  the  presumption  never  extends  beyond' 
the  actual  consequences. 

[Ed.  Note.— For  otiier  eases,  see  Homicide, 
Cent  Dig.  n  ;  Dec.  Dig.  $  146.*} 

4.  Assault  akd  Batteet  (8  84*>— Evidence 
— Admissibit-ity. 

On  a  trial  for  assault  claimed  to  have  been 
committed  to  avenge  a  grie\-ance  of  accused's 
younger  brother  afrainst  the  prosecuting  wit- 
ness, but  not  claimed  to  have  been  committed 
in  the  brother's  defense,  evidence  as  to  a  previ- 
ous altercation  between  the  brother  and  tbe 
prosecuting  wltoess  not  in  accused's  presence 
was  incompetent  although  what  tbe  brother 
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told  accused  coDcerninr  such  difficulty  might 
have  been  material  to  bIiow  acciued'fl  conditiOD 
of  mind,  and  as  bearing  on  the  question  of  his 

intent  and  purpose. 

(Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  S  132;  Dec.  Dig.  {  84.  •] 

Department  2.  AK)eal  flcom  Superior  Gonrt, 
Rnohonilsfa  County ;  W.  W.  Black,  Judge. 

EX  Davis  was  convicted  of  assault  In  the 
second  d^tree,  and  he  appeals.  Reversed 
and  remanded. 

Samsel  &  Engeeet,  of  Bverett,  for  app^< 
lant 

FULLBRTON,  J.  The  appellant  was  In- 
formed against  for  the  crime  of  assault  In  the 
first  degree,  the  information  reading  as  fol- 
lows:  "Comes  now  Italpb  C.  Bell,  as  the 
duly  elected,  qoallfled,  and  acting  prosecuting 
attorney  for  the  county  of  Snohoml^,  state 
of  Washington,  aud  by  this  his  Information 
charges  and  accuses  the  abov^named  de- 
fendant. E.  Davis,  with  the  crime  of  assault 
in  the  first  degree^  In  tliat  on  or  about  the 
2&th  day  of  August,  1910,  In  the  county  of 
Snohomish,  state  of  Washington,  the  said 
defNidant,  E.  Davis,  did  unlawfully,  and 
with  Intoit  to  kill  one  JEUmer  Hoss,  assault 
said  Elmer  Moss  with  a  deadly  weapon,  to 
wit,  a  knife  then  and  there  held  In  the  hands 
of  him,  the  sold  d^endant,  E.  Davis,  and  did 
then  and  there  willfully  Inflict  grievous  bod- 
ily barm  upon  the  said  Elmer  Moss  with  and 
by  means  of  said  deadly  weapon  aforesaid, 
contraiT  to  the  form  of  the  statute  In  such 
case  made  and  provided,  and  against  the 
pemx  and  dignity  of  ttie  state  of  Washing- 
ton." To  the  information  the  appellant 
pleaded  not  guilty,  and  was  put  upon  his 
trial  before  a  Jury,  which  returned  a  verdict 
finding  him  guilty  of  assault  in  the  second 
degree.  From  the  judgment  and  sentence 
pronounced  against  him  upon  the  verdict  be 
nppeals. 

II]  Of  the  errors  assigned  the  first  to  be 
noticed  la  the  assignment  to  the  effect  that 
the  evidence  is  Insufficient  to  justify  the 
verdict  returned  by  the  Jury.  In  support 
of  this  assignment  the  ai^lant  quotes  large- 
ly from  the  testimony  of  himself  and  the 
teHtim(»iy  Introduced  on  his  behalf,  and  It 
m^y  be  that,  If  this  testimony  stood  alme, 
there  would  be  merit  In  the  contention.  But 
the  evidence  was  conflicting.  That  on  the 
iwrt  of  the  state  tended  to  show  that  the 
assault  was  wanton  and  cmeL  It  appeared 
that  the  prosecuting  wltaiess  had  Just  passed 
his  slxteoith  birthday  while  the  appellant 
was  some  two  years  his  senior;  that  there 
VTAB  no  ivevious  acquaintance  between  the 
appellant  and  the  iwosecuting  witness,  nor 
any  quarrel  between  th^  preceding  the  as- 
sault; that  the  assault  was  made  to  avenge 
some  real  or  fancied  grievance  a  younger 
brother  had  against  the  prosecuting  witness, 
and  not  any  quarrel  of  the  appellant's  own ; 
that  it  was  made  with  a  shoe  knife,  although 


the  prosecuting  witness  was  without  weapons 
of  (^ense  or  defense  of  any  kind,  aud  was 
made  upon  the  prosecuting  witness  while 
he  was  in  a  reclining  position  upon  the 
ground,  suddenly,  and  before  he  could  assume 
or  attemi^ed  to  assume  a  defoislve  attitude. 
Ttere  was  therefore  clearly  a  suflicdent  dis- 
pute in  the  evldoice  to  require  the  submis- 
sion of  the  cause  to  the  Jury. 

12]  The  court,  among  other  Instructions, 
gave  the  following  to  the  jury:  "You  are 
further  instmeted  that  assault  in  the  sec- 
ond degree,  for  the  purposes  of  this  case,  is 
defined  hj  the  law  as  follows:  'Every  per- 
son who,  under  circumstances  not  amount- 
ing to  assault  In  the  first  degree,  shall  wil- 
fully inflict  grievous  bodily  harm  upon  an- 
other with  a  weapon,  shall  be  guilty  of  as- 
sault In.  the  second  d^ree.*  Therefore,  if 
you  shall  believe  the  evidence  beyond  a 
reasonable  doubt,  as  that  doubt  Is  defined 
to  you  In  these  instructions,  that  the  defmd- 
ant,  Elbert  Davis,  in  the  coun^  of  Snohom- 
ish, state  of  Washington,  on  or  about  the 
date  aUeged,  willfully  inflicted  grievous  bod- 
ily harm  upon  Elmer  Moss  wtlh  a  weapon 
and.  are  not  satisfied  beyond  a  reasonable 
doubt  tiiat  he  Intended  to  kill  him,  then  yon 
must  find  the  defoidant  guilty  of  assault  in 
the  second  d^ree.  In  Oils  connection  you 
are  instructed  that  the  harm  and  Injury  suf- 
fered by  Elmer  Mms,  as  tesUfled  In  thJ« 
case,  was  gnievous  bodily  harm  within  the 
meaning  of  the  law."  The  appelant  c<»n- 
plaioa  ot  the  last  danse  of  the  Instmctifm. 
contending  that  the  question  whether  or  not 
the  woands  Inflicted  by  the  appellant  upon 
the  perscm  assanlted  amounted  to  griefona 
bodily  harm  within  the  meaning  of  the  law 
was  a  question  of  fact  for  the  Jury,  and  not 
one  of  law  f6r  the  court.  Logically  this  cw- 
tentlon  seems  to  be  sound.  Since  the  sub- 
division of  the  statute  under  whldi  the  li^ 
formation  Is  drawn  makes  tlie  infliction  txC 
grievous  bodily  harm,  iqwn  another  an  es- 
sential elemoit  of  assault  In  the  second  de- 
gree^ It  Is,  of  course,  necessary  to  charge  in 
the  information  that  the  Injury  inflicted  was 
grievous  bodily  harm,  and,  since  the  plea 
of  not  guilty  puts  In  lE«ne  all  of  the  material 
allegations  of  the  infbrmatlon.  It  must  fol- 
low that  the  question  whether  the  particular 
Injury  inflicted  amounts  to  grievous  bodily 
harm  is  a  question  of  Act  for  the  Jury  to 
determine  ratha  than  a  question  ot  law  fbr 
the  presiding  Judge.  The  court  should,  there- ' 
fore,  have  d^ned  the  term  "grievous  bodily 
harm**  to  the  Jury,  and  left  it  to  tbem  to  say 
whether  the  particular  wounds  Inflicted  upon 
the  prosecuting  witness  came  within  the 
definition  of  the  term. 

To  the  same  effect  are.  the  authorities.  In 
Murphey  t.  State,  43  Neb.  34,  61  N.  W.  481. 
the  deffflidant  was  convicted  ol  the  dime  of 
assault  witb  intent  to  dnfllct  on  the  poson 
of  another  great  bodily  Injury,  and  appealed 
from  the  Judgment  of  ccmvlctlon.  Diseoasiiv 


•For  other  c«M  see  same  topic  and  lectioa  NUHBBR  In  D«a.  Dig.  ft  Am,  Dig.  Key-Ne.  SmIm  *  B«p'r  Indma 
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tbe  grounds  for  reversal  suggested  by  coun- 
se!  In  tbe  course  of  the  argnment  on  the 
apical,  the  court  used  this  language:  "The 
term  'great  bodily  Injury,'  as  mployed  lu 
tbe  statute,  Is  perhaps  not  susceptible  of  a 
precise  legal  definltliHi.  It  Is,  however,  an 
Injury  vt  a  graver  and  more  serious  char- 
acter than  an  ordinary  battery ;  and  wheth- 
er a  pfirtlcular  Injury  Is  witlibL  tbe  mean- 
ing of  the  statute  Is  generally  a  question  of 
fact  for  the  Jury,  and  not  of  the  law.  Bee 
State  OJUett,  56  Iowa,  4Q9  [9  N.  W.  302]. 
That  a  great  bodily  Injury,  within  the  mean- 
ing of  the  statute,  may  be  Inflicted  wltiiout 
the  use  of  a  'dangerous'  or  even  'offensive 
weapon,  Is  quite  apparent  tram  the  facts  of 
tbls  case,  to  wbldi  reference  will  hereafter  be 
made."  In  SUte  t.  Gillett,  66  Iowa,  459. 
9  N.  W.'382,  complaint,  was  made  of  the  in- 
struction of  the  court  to-  the  Jury,  concern- 
ing whldi  the  court  said:  "The  iwosecnting 
witness,  Zeaman  Ui^oon,  at  the  time  of  the 
Injury  complained  o^  lived  with  Qie  defend- 
ant, and  at  the  time  «f  the  trial  was  about 
eight  years  old.  He  testifled  that  the  de- 
fendant whipped  blm  with  a  crupper  to  har- 
ness, w4th  a  buckle  on  the  end  of  it  Be 
was  examined  sonif  Ume  afterward,  and  In- 
Jurtes,  oovned  with  scabs^  aoine  of  which 
wtsn  suppurating,  were  fbund  on  his  back 
and  side.  The  court  gave  the  Jury  an  tn- 
Btructlon  as  follows:  'A  great  bodily  bijury 
is  an  Injury  to  the  person  of  a  more  grave 
and  serious  character  than  an  ordinary  bat- 
tery, and  tlie  Indictment  (diarges  that  defend- 
ant intended  to  inflict  sn(A  an  Injury  on  the 
boy  Magoon.  It  Is  not  <mly  necessary  for 
the  state  to  prove  that  the  defendant  com- 
mitted an  assault,  but  It  must  go  farther 
and  prove  tbe  Intent  with  which  he  com- 
mitted it,  and  that  it  was  to  inflict  a  grave 
and  more  serious  Injury  than  an  ordinary 
battery  or  whipping.  If  tbe  proof  should 
lAow  an  assault  and  battery, '  but  fitil  to 
slww  tbe  ulterior  Intoit  charged,  the  con- 
viction could  only  be  for  assault  and  bat- 
t«y.'  The  giving  of  this  Instruction  Is  as- 
signed as  error.  It  must  be  c<mceded  that 
the  InstmcUon  does  not  furnish  the  Jury 
the  means  of  determining  what  Is  the  ez< 
tent  of  an  Injury  wbldi  will  constitute  a 
great  bodily  Injury,  for  the  limits  of  an  as- 
saalt  and  battery,  with  which  it  Is  compared, 
and  which  it  is  declared  to  exceed,  are  not 
defined.  And  yet  it  must  be  admitted  that 
the  instruction  defines  a  great  bodily  Injury 
as  accurately  and  completely  as  It  Is  sus- 
ceptible of  definition  as  a  nuitter  of  law. 
Whether  an  Injury  is  a  great  or  only  a  slight 
bodily  injury  Is  essentially  a  questi<m  of  fact, 
and  it  is  difficult  to  see  how  any  sweater  aid 
can  be  famished  tbe  Jury  in  determining  that 
qnestlon  than  was  done  by  the  court  In  this 
case."  For  other  authorities  toucUng  the 
general  question,  alUioDgh.  perhaps  not  so 
directly  In  point,  see  Smith  v.  State,  68  Neb. 
531,  78  N.  W.  1000;  Rogers  v.  SUte,  00  Ark. 
76^29  8.  W.  8K31Ii.B.A.46S,M  Am.  St 
180F.-T 


Rep.  154;  People  v.  MlUer,  91  &Ilcb.  630. 
62  N.  W.  65;  deorge  v.  State,  21  Tex.  App. 
316,  17  S.  W.  351:  Bishop,  Stat  Cr.  318; 
Roscoe'a  Cr.  Ev.  p.  609  (8tb  Ed.  p.  772). 

[S]  The  court  gave  the  following  instruc- 
tion to  the  Jury:  "You  are  further  instruct- 
ed that  every  man  is  presumed  to  Intoid  the 
usual,  ordinary,  and  natural  results  of  his 
voluntary  acts,  even  though  there  be  no  di- 
rect or  positive  proof  of  such  intention. 
Therefore  If  you  sball  b^eve  from  the  evi- 
dence b^ond  a  reasonable  doubt  that  tbe 
defendant,  Elbert  Davis,  in  tbe  county  of 
Snohomish,  state  of  Washington,  at  or  about 
the  time  alleged,  indicted  the  harm  upon  the 
said  Blmor  Moss  which  has  been  testified  to, 
then  you  have  a  right  to  presume  that  the 
defendant  Intended  to  do  so ;  and.  If  you 
shall  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  usual,  ordinary,  and 
natural  result  of  the  defendant's  voluntary 
acts  would  likely  result  in  death,  then  you 
have  a  right,  If  consistent  with  all  the  testi- 
mony In  this  case,  to  Infer  that  he  Intended 
to  cause  death."  This  Instruction  is  also 
erroneous.  While  It  is  true  that  a  man  Is 
presumed  to  Intend  the  natural  and  probable 
consequences  of  his  acts.  It  Is  truB,  also,  that 
the  presumption  arising  from  the  acts  alone 
never  extends  beyond  the  actual  consequences 
of  the  acts.  If  one  person  willfully  assaults 
another  and  Inflicts  upon  him  a  dang^ous 
woimd,  the  Jury  would  have  the  right  to 
infer  from  the  act  that  he  Intefided  to  Inflict 
the  dangerous  wound,  or,  if  one  person  will- 
fully assaults  another  and  Inflicts  upon  him 
a  dangerous  wound  likely  to  cause  death  and 
death  ensues  therefrom, -the  Jury  have  tbe 
right  to  Infer  from  the  act  and  its  conse- 
quence that  he  intended  to  kill  the  person 
assaulted,  but,  If  a  man  assaults  another  and 
Inflicts  upon  him  a  dangerous  wound  likely 
to  cause  death,  but  death  does  not  ensues 
tne  Jury  have  no  right  to  Infer  from  the  act 
alone  that  he  Intended  to  kill,  because  such 
was  not  the  consequence  of  the  act  State  v. 
Dolan,  17  Wash.  499,  50  Pac.  472;  State  v. 
Williams,  36  Wash.  143,  78  Pac.  780.  So  In 
the  instruction  In  question  it  was  error  to 
mstnict-  that  the  Jury  mi^t  infer  from  the 
mere  assault  and  the  infliction  of  the  wound 
that  the  defendant  Intended  to  kill  the  prose- 
cuting witness,  because  death  was  not  the 
consequence  of  the  act  Intent  In  such  cases 
is  gathered  from  all  the  circumstances  of  the 
case,  of  which  the  assault  and  wonndii^  are 
only  a  part 

[4]  While  tbe  a];^)eUant'a  brother.  True-  ■ 
man  Davis,  was  on  the  witness  stand,  he  was 
asked  concerning  an  altercation  he  had  Ikad 
with  the  prosecuting  witness  some  little  time 
before  the  encounter  between  tbe  prosecut- 
Ing  witness  and  the  appellant  Objections 
were  Interposed  and  sustained  to  this  line  of 
examination,  we  think  pn^rly,  on  the 
ground  that  it  was  Immaterial.  It  waa  not 
shown  nor  offered  to  be  shown  that  the  as- 
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sault  made  by  the  appellant  was  made  In  de- 
fuse of  bis  brother,  and  conseqaently  the 
altercation  between  the  brother  and  the  pros- 
ecuting witness  would  afford  no  Justification 
for  the  aK>enant's  acts.  It  Is  said,  however, 
that  each  acts  were  admissible  as  tending  to 
show  the  appellant's  condition  of  mind,  and 
as  affecting  the  question  of  his  intent  and 
purpose  Id  making*  the  assault  But,  again, 
it  was  not  shown  that  he  was  a  witness  to 
the  altercation;  on  the  contrary,  the  evidence 
showed  the  fact  to*  be  otherwise,  and  that 
his  knowledge  of  it  could  be  but  secondhand. 
What  he  was  Informed  concerning  it,  and  nOt 
the  actual  occurrence,  was  therefore  the  ma- 
terial Inquiry.  To  show  what  the  brother 
told  the  appellant  concerning  the  difficulty 
between  himself  and  the  prosecntlng  witness 
might  luLTe  been  material,  bnt  not  so  the  ac-^ 
tual  occurrence,  unless  It  was  further  shown 
that  the  appellant  witnessed  the  actual  oc- 
currence. 

Complaint  is  also  made  that  the  court  did 
not  submit  the  app^lant's  theory  of  the  en- 
counter to  the  Jury,  but  no  fault  can  be  just- 
ly found  with  the  Instructions  in  this  respect^ 

The  Judgment  Is  reversed  and  the  cause 
reiiianded  for  a  new  trtaL 

MOUNT,  UAIN,  ELUS,  and  MORBIS,  JJ^ 
concur. 


(JS  WMh.  214) 

FBIGE  et  al  v.  WASHIKGTON  WATER 
POWER  CO. 

<Snpreme  Otrart  of  WasUiigt<»i.    Feb.  21, 

1913.) 

Dauaoes  (I  158*)-^Pebsohai,  Tnjuribs^Is- 

BUBS— AOOKAVATION  O'  DlSEASBD  CONDI- 
TION. 

Where,  in  an  action  against  a  carrier  for 
Injuries  to  a  paSBeoger,  she  alleged  that  prior 
to  the  injury  she  was  an  able-bodied  woman  in 
good  bealtli,  bnt  that,  by  reason  ot  the  injury 
sustained,  she  acquired  appeodicitlB,  retrover- 
sion of  the  womb,  and  certain  other  iiijurie& 
requiring  a  surgical  operatioh,  from  which  she 
never  ndly  recovered,  bat  time  was  evidence 
that  she  suffered  a  diseased  appendix  and 
had  retroverBion  prior  to  the  injury,  she  was 
not  entitled  to  recover  damages  under  her  com- 
plaint for  an  aggravation  or  an  acceleration  of 
a  diseased  condition  previously  existing,  unless 
it  appeared  that  she  nad  no  knowledge  thereof 
prior  to  the  accident. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Ci-nt.  Dig.  SI  441-446;  Dec.  Dig.  S  158.*] 

■  Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  Wm.  A.  Huneke,  Judge. 

Action  by  Blanche  Frlck   and  husband 
against  the  Washington  Water  Power  Compa- 
*jiy.   I^oro  a  Judgment  for  plalntlfTa  for  less 
than  the  relief  demanded,  they  appeal.  Af- 
firmed. 

Graves,  Klzer  &  Graves,  of  Spokane,  for 
appellants.  Post,  Avery  &  Htgglns,  of  Spo- 
kane, for  respondent 

MOUNT.  J.  The  plaintiSB  'brought  this  Bc- 
tle/h  to  recover  damages  from  the  defendant 

■    '■I    I,  ;  


on  account  of  alleged  personal  InJnrleB  ans- 
talned  by  Mrs.  Fridc  when  a  paat^icer  qinhi 
one  of  defendant's  street  cars.  The  com- 
plaint alleged  that  about  midnight  on  the 
evening  of  November  24,  1910,  while  the 
plaintiffs  were  passengers  upon  tme  of  de- 
fendant's cars,  said  car  was  so  negllg«itly 
operated  that  it  left  the  track  and  struck  the 
sidewalk  curb  with  such  force  that  the-  l^Bln- 
tiff  Mrs.  Frick  was  violaitly  hnrled  against 
the  seat  In  front  of  her,  striking  her  abdomen 
against  the  apr^ht  bade  of  the  seat,  Inflictfa^ 
permanent  internal  Injnries  upon  her,  so  that 
her  appendix  beeame  inflamed  and  diseased, 
and  she  suffered  retroversion  of  the  womb 
to  such  an  extent  that  a  surgical  operation 
became  necessary,  and  was  undergone  for 
the  removal  of  the  appendix  and  for^the  res- 
toration of  the  womb  to  Its  proper  position, 
and  as  a  result  thereof  said  phdnttff  was 
rendered  sterile,  and  by  reason  thereof  suf- 
fered and  continued  to  suffer  great  pain  and 
anguish;  that  "prior  to  said  acddoit  said 
plaintiff  was  a  strong,  able-bodied  woman,  In 
good  health."  These  all^tlons  were  all  de- 
nied by  the  answer.  When  the  case  came  on 
for  trial  to  the  court  and  a  Jury,  the  defend- 
ant conceded  "that,  If  the  plaintiff  Blanche 
Frlck  received  the  specific  injuries  alleged  In 
the  complaint  at  the  time  and  place  there 
stated,  the  defendant  would  be  liable  for  rea- 
sonable damages  on  accolnnt  tiiereof ;  bat  de- 
ftindant  denies  that  she  reoelTed  said  In- 
juries or  any  of  thenu"  Xhe  negligence  of 
the  defendant  was  thereby  conceded,  so  that 
the  only  question  left  tor  the  Jury  to  deter- 
mine was  whether  the  plaintiff  was  Injured 
at  the  ttme  of  the  accident,  and  the  extent 
of  the  Injuries,  and  the  amount  of  damages. 
The  case  was  tried  oat  upon  that  Questlmi. 
The  Jury  returned  a  verdict  tn  favor  of  the 
plalntlfla  for  $1,O00l  The  plaintiffs  thereaft- 
er moved  the  court  for  a  new  trial  for  er- 
TOTS  of  Idir  occurring  la  title  trial.  TUs  mo- 
tion was  denied,  and  the  judgment  entered 
upon  the  verdict  Tbn  plalntifb  have  ap- 
pehled. 

Tt  is  argoed  that  the  court  erred  In  refus- 
ing to  give  certain  Instractloiis  requested  by 
the  plalntUb,  and  In  giving  certain  other 
instructiohs.  Defendant  has  moved  to  dia- 
miss  the  appeal,  for  the  reason  that  no  prop- 
er exceptions  were  taken  to  these  iBstroc- 
tlons.  We  think  the  exceptions  taken  were 
sufficient,  under  the  rule  In  Cofl^  t.  Seat- 
tle Electric  Co.,  60  Wash.  686,  109  Pac.  202. 

The  plaintiffs  requesteid  the  court  to  i^ve 
the  following  Instructions:  **If  the  Jury  be- 
lieve from  the  evidence  that  plaintiff  Mrs. 
Frlck  was  Injured  through  the  negligence  of 
the  defendant,  and  if  the  Jury  further  Con- 
cludes from  the  evidence  that,  at  the  ttaue 
of  such  injury,  plahitlff  Mrs.  FildK  was  in 
a  delicate  condition  of  health,  or  possessed' 
an  organic  predisposition  to  disease  or  In- 
Jury,  and  that  such  Injury  augmented,  ag- 
gravated, and  accelerated  Auch  diseased  oon- 
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ditltm  or  111  healtb,  tbea  jaax  verdict  win  be 
for  Qie  ]>lalntUf,  unless  you  And  tbat.Uieae 
rondltfona  not  only  might  have  arisen  even 
though  the  defendant  bad  not  been  n^fU- 
gent,  should  you  And  It  n^llgent  In  the  prem- 
ises. U  one  Is  reasonably  responsible  tot  the 
act,  he  Is  charigeBble  for  the  direct  results  at 
the  act,  however  surpriring. .  The  rule  la,  if 
tqr  reason  of  the  delicate  condition  of  health 
the  consequences  of  a  negUg^t  act  are  more 
aerloos,  still,  for  those  consequences,  the  de- 
fendant Is  Uab^  although  they  «re  aggravat- 
ed 1^  imperfect  bodily  conditions.  The  duty 
of  due  care  and  of  abstaining  -from  the  VDr 
lawful  injury  of  another  applies  to  ttie  side, 
to  the  physically  trail  or  weak,  and.  to  the 
.  inflrm,  as  fully  as  to  the  stnmg  and  healtiiy ; 
and,  when  the  dntr  la  violated,  tiie  measure 
(tf  damages  is  for'  the.  Injury  done,  even 
though  the  injury  mii^t  not  have  resulted 
bat  for  the  peculiar  physical  condltipn  of 
the  person  Injured,  or  may  have  been  aug- 
niented  thereby.  The  pnolmate  cause  of  an 
Injury  Is  the  effldent  cause — the  one  tbat 
neceasarl^  sets  the  other  cause  In  motion. 
The  street  ears  of  the  defendant  company  are 
not  operated  for  .the  sole  use  of  healthy  and 
robust  people,  but  axe  for  the  use  of  the  sick. 
The  infirm,  and  the  decrepit  as  well.  Th^ 
may  lawfully  be  patronized  by  every  person, 
wltliont  regard  to  age,  sex,  or  physical  condi- 
tion; and  the  defendant  company  Is  charge- 
able with  tlie  knowledge  that  peoide  of  dit- 
f«rent  bodily  condition?  travel  on  Its  cars, 
and  that  among .  these  are  the  weak,  the 
decrepit,  and  those  with  oi^»nlc  predisposi- 
tion to  disease.  It  is  reasonable  to  exp^t 
that  in  certain  cases,  If  an  Injury  happens 
to  one  of  the  latter  class,  full  recovi^  there- 
from may  be  retarded  or  prevented  by  such , 
^edfsposition  or  tendency  to  disease,  and 
(bat  such  tendency  to  disease -or  predispoet- 
lion  may  greatly  aggravate  a  bodUy  injury. 
Thns  a  street  railway  company  has  reason- 
able grounds  to  expect  that,  if  one  of  that 
ctase.  who  are  diseased,  or  afflicted  with  a 
tendMKy  to  disease.  Is  injured  by  reason  of 
the  negligent  operation  of  its  cars,  the  dis- 
ease might  develop  and  result  in  far  more  se- 
rious consequences  to  the  Injured  person  than 
would*  have  resolted  to  a  robust  person. 
Hcsce,  if  you  ■  And  tbat  the  plaintiff  Mrs, 
Frlrk  bad  a  tendency  to  appendicitis,  or  that 
her  fallopian  tubes  were  affected  by  disease, 
and  tliat  she  was  injured  as  she  allies,  and 
that  such  injury  aggravated,  augmented,  and 
accelerated  her  diseased  physical  condition, 
resulting  in  tiie  necessity  fOr  the  operations 
afterwards  performed,  and  the  suffering  occa- 
sioned thereby,  then  and  in  that  case  I  charge 
you  tbat  tbe  negligence  of  the  defendant  was 
the  proximate  cause  of  the  injury,  for  wliich 
pisintiff  seeks  to  recover  damages." 

The  court  refused  to  give  these  requested 
instructions,  but  gave  the  following:  "From 
this  statement  yon  will  see  that  the  ultimate 
(loestlons  of  f&ct  for  you  to  determine  are 
tbeiefore:  First,  whether  or  not  tbe  injuries 


at  which  Mrs,  Frid:  comiOalns,  .namdy,  a 
diseased  appmdlx  opd  a  retroverted  womb, 
were  caused  by  the  accident  in  qaec^ion;  and, 
if  you  find  that  th^  were,  then,  second, 
what  sum  will  fairly  compensate  her  for 
such  Injuries?  *  *  •  It  is  . charged  in  the 
complaint  in  this  case  that  one  of  the  resolts 
of  the  accident,  referred  to  In  the  complaint, 
so  far  as  Mrs.  Fsltk  is  conceited.  Is  the  dis- 
ease of  appendicitis.  It  la  claimed  by.  the  &e- 
f endant '  that  Mrs.  Frlck  hod  appendicitis 
before  this  accident  It  is  alXegM  in  the 
complaint  that  before  accident  plaintiff 
was  In  all  respects  a  strong  and  healthy  wo- 
man. It  is  not  alleged  In  the  cpmplaiat  that 
plaintiff  had  a  chronic  or  catarrhal  appendi- 
citis, and  that  the  accident  aggravated  the 
disease  and  produced  a  condition  of  acute 
appendicitis,  necessitating  an  operation.  I 
charge ,  you  that,  if  im  And  from  the  evl-  . 
dence  that  plaintiff  Mrs.  Frlck  had  and  suf: 
fered  from  a  diseased  appendix  before  and 
down  to  the  accident,  then  plaintitto  cannot 
recover  in  this  action  on  account  of  th^r 
claim  fo^  appendicitis  or  the  expense  of  the 
surgical  ojieration  therefor  and  yon  sliall  not 
allow  the  plaintiffs  any  damages  on  account 
of  the  claim  of  appendicitis,  or  the  surgical 
operation  for  appendicitis.  It  is  charged  in 
the  complaint  that  one  of  the  results  of  tbe 
accident  referred  to  in  the  complaint  was 
retroversion  of  the  womb.  It  la  claimed  by 
the  defendant  that  retroversion  of  the  womb 
could  not  be  caused  by  this  accident;  that. 
If  the  plaintiff  Mrs.  Frlck  bad  retroversion 
of  the  womb,  she  had  It  before  thia  acci- 
dent. If  you  find  that  Mrs.  Frlck  had  a  re- 
troverted womb  prior  to  the  accident,  and 
that  she  knew  thereof,  -then  plalntiflb  cannot 
recover  In  this  action  on  account  of  their 
claim  for  a  retroverted  womb,  or  tbe  ex- 
pense of  the  surgical  <qperatlon  therefor,  nor, 
under  the  drcnmstanees,  ebuld  plaintiffs  re- 
cover If  the  accident  aggravated  the  omdi- 
tion,  since,  if  Mrs.  Frlck  knew  tbat  she  had 
a  retroverted  womb  at  and  t«lor  to  the  time 
of  the  accident,  then  it  was  her  duty  to  so 
allege,  and  not  allege  that  she  was  a  perfect- 
ly sound,  and  healthy  woman.  If,  however, 
you  find'  tbat  Mrs.  Frlck  had  a  rotroverted 
womb  at  and  prior  to  the  time  of  the  ac- 
cident, and  she  was  Ignorant  thereof,  then, 
before  plaintiffs  would  be  entitled  to  damages 
on  that  acconnt,  they  must  show  that  the 
condition  of  rotroverslon  was  aggravated  by 
the  accident  If  you  find  that  she  had.  a 
retroverted  womb,  and  that  it  was  not  ag- 
gravated by  the  accident,  then  plaintlflb  will 
not  be  entitled  to  any  damages  on  account  of 
the  retroverted  womb  or  any  expense  sttend- 
ii^  and  resulting  from  the  operation  of  re- 
storing it  to  its  proper  position.  On  the  oth- 
er hand,  if  she  had  a  retroverted  womb  at 
and  prior  to  the  time  of  the  accident,  and  she 
was  ignorant  thereof,  and  the  accident  aggra- 
vated the  condition,  causing  her  pain  and 
distress,  then  plaintiffs  would  be  entitled  to 
damagra  for  such  aggravation.   Xoa  must, 
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80  far  as  you  can,  separate  tbe  resnltB  of 
the  Infirmities  of  Mrs.  Frlck,  If  any,  which 
existed  before  the  accident  from  the  results 
«f  tbe  accident  It  Is  only  the  accident  and 
*he  natural  results  of  the  accident  that  you 
are  to  consider,  If  yon  arrive  at  the  ques- 
tton  of  damages  In  this  case.  If  you  find  the 
fact  to  be  that  Mrs.  Frick  had  retroversion 
of  the  womb  before  the  accident,  and  the 
same  was  aggravated  by  the  accident,  in  con- 
sidering the  question  of  damages,  you  are 
only  to  consider  t'he  aggravation,  and  not  the 
natural  and  probable  consequences,  of  the 
retroversion  of  tbe  womb,  which  existed  be- 
fore the  accident" 

.  Substantially  the  same  instructions  were 
given  with  reference  to  the  removal  of  the 
fallopian  tubes.  The  court  then  instructed 
the  Jury:  "If,  in  accordance  with  the  instruc- 
tlons  I  have  already  given  you,  you  find  for 
the  plalntllTs,  then  I  instruct  you  that  plain- 
tiff Is  entitled  to  recover  for  all  loss  of  time, 
for  all  physical  Injuries,  and  for  all  physi- 
cal suffering  that  she  has  endured  as  the 
direct  and  proximate  result  of  any  Iniurles 
received  by  her  as  a  result  of  such  accident 
and  likewise,  if  you  find  from  a  preponder- 
ance of  the  evidence  in  the  case  that  any 
Injuries  received  by  her  are  permanent  In 
their  nature,  she  is  entitled  to  recover  there- 
for. In  addition  thereto,  tbe  plaintiffs  are 
entitled  to  recover  for  any  reasonable  sums 
which  tbey  have  necessarily  expended  for 
hospital  bills,  for  nurses  and  surgeons,  in 
eadeavorlng  to  be  cured  of  any  hurts  and  In- 
juries she  received  on  account  of  said  acci- 
dent and  In  this  connection  I  Instruct  yon 
that  these  items  include  any  sums  that  plain- 
tiffs may  have  incurred  liability  for,  wheth* 
er  they  have  actually  paid  the  same  or  not 
Yon  must  bear  in  mind  that  U  you  find  a 
verdict  for  the  plaintiffs,  your  verdict  must 
oe  compensatory;  1  e.,  it  must  not  exceed 
such  amount  as  will  fairly  compensate  plain- 
tiffs in  money  for  the  injuries  sustained." 

The  requested  instructions  first  above 
quoted  were  taken  substantially  from  the 
case  of  Jordan  v.  Seattle,  30  Wash.  208,  70 
Fac.  743,  and  afterwards  approved  by  this 
court  In  Short  v.  Spokane,  41  Wash.  267,  83 
Paa  183.  While  they  correcUy  state  the  law 
as  applied  to  those  cases,  we  are  satisfied 
they  are  not  applicable  to  this'  case,  because 
here  the  Issue  was  clearly  presented  by  tbe 
pleading  whether  Mrs.  Frick  was  a  sound 
and  healthy  person  prior  to  the  Injory,  and 
*.be  case  was  tried  out  to  the  Jury  upon  that 
one  issue.  The  plaintiffs  soi^t  to  show  by 
their  evidence  that  Mrs.  Frick,  prior  to  the 
actddoit,  was  sound  lAyslcally,  while  the 
aole  d^enae  was  that  she  had  a  diseased 
appendix,  diseased  talloi^an  .tubes,  and  a 
retroTKted  womb  prior  to  the  injury,  and 
that  ber  suffering,  subsequent  to  the  Injury, 
was  the  natural  and  neceasary  result  of  such 
diseased  condition,  and  that  her  injury,  If 
any  was  received,  was  In  no  wise  leeponsible, 


for  her  pain  and  suffering  or  for  the  operti- 
tlon  which  was  afterwards  performed  upon 
her.  The  Issue  was  simple  and  well  defined. 
While  tbe  rule  is  that  a  diseased  p&non  may 
recover  damages  for  an  injury  which  ag- 
gravates or  accelerates  a  diseased  condition, 
there  must  be  some  issue  upon  which  that 
question  may  be  tried.  The  issue  here  was 
that  the  plaintiff  Mrs.  Frlck  was  "a  strong, 
able-bodied  woman,  in  good  health,"  and  it 
was  claimed  all  through  tbe  trial,  until 
these  Instructions  were  requested,  that  ber 
affliction  was  caused  solely  by  the  accident. 
The  object  of  making  this  Issue,  of  course, 
was  to  magnify  the  damages.  It  does  not 
seem  just  that  the  plaintiffs  may  adopt  one 
theory  in  a  complaint  whldi  Is  required  to 
state  the  thcts,  and  try  the  case  upon  that 
theory  until  it  comes  to  instructing  the  jury, 
and  then  require  tbe  court  to  Instmct  the 
jury  upon  some  other  theory.  This  Is  ifffr- 
cls^  the  petition  the  appeUants  are  assum- 
ing In  tbe  case  at  this  time.  The  Ismes 
which  are  made  the  complaint  and  which 
are  tried  to  the  Jury  are  Issues  tip(m  which 
the  court  must  frame  his  insbmctlons;  and, 
if  instructions  are  requested  which  state  the 
law  upon  some  otiter  tasues,  tbe  court  Is 
not  bound  to  give  them,  for  tbe  court  Is  re- 
quired  to  confine  the  Instmctlona  to  the 
scope  of  the  allegations  and  proof.  Wilkin- 
son T.  Detroit  Steel  ft  Spring  Works;  78  Mich- 
405,  41  N.  W.  490:  This  Michigan  case  Is 
criticised  by  the  ai^lants;  but  we  think 
it  states  a  plain  rule  ot  common  honesty,  and 
is  applicable  here,  where  tbe  statute  requires 
that  tbe  "complaint  shall  contain  a  i^aln 
and  concise  statement  of  tbe  ftwts  eonstltnt 
ing  the  cause  of  action."  Bern,  ft  BaL  God^ 
{  258. 

Appellants  Insist  that  the  allegation  In  -Oui 
complaint  that  Mrs.  Frick  was  a  stnmg  and 
healthy  woman  prior  to  the  aoddent  is  an 
immaterial  allegation,  because  abe  Is  entitled 
to  the  same  amount  of  damages  whether  she 
was  a  strtHig  and  healthy  woman  or  dlsmseJ 
and  predisposed  to  weakness  and  infirmity; 
citing  13  Qyc  81.  She  was,  no  doubt;  eo* 
titled  to  recover  all  the  damages  whidi  she 
suffered;  but  damages  'acoomplisUng  tb» 
same  result  to  a  person  In  perfect  healtSi 
would  certainly  be  greater  than  to  a  Oiseaaed 
person.  In  this  case,  the  plalntUGB  weze 
standing  upon  the  auctions  of  perfMt 
health,  and  in  all  fkimess  Aould  abide  the 
result  upon  the  Issue  as  made  by  deuL  Tbe 
instructions  gXy&x  were  based  upon  the  real 
issue  made  1^  both  the  pleadings  and  the 
proof.  The  Jury  found  for  tbe  idaintUb, 
necessarily  finding  either  that  Mrs.  Fridc 
was  in  p^ect  health  before  tbe  acddent  or 
that  she  was  diseased  and  did  not  know  It. 
In  the  latter  event,  tbe  Jury  made  allowance 
for  all  damages  on  account  of  acc^erated 
dlsoiee.  as  they  were  Instructed  ttu^  mlgtat 
do.  We  think  the  requested  InstToetlfms 
were  properly  refused,  and  that  tbe  ones 
given  stated  the  law,  as  applied  to  tbe  Issues 
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In  this  cese,  and  in  our  ov^on.  aU 
tbat  the  Issues  justified. 
The  Judgmmt  is  therefore  affirmed. 

FCLLEBTON,  MORRIS,  ELLIS,  and 
MAIN.  JJ.,  oonciir. 


(7t  Wuh.  »0) 

BARDSHAB  v.  SEATTLE  EEiECTRIG  CO. 

(Supreme  Court  of  Washington.    Feb.  21, 
1913a 

Sthbet  Railboadb  (5  9»*)— Collision  with 

AUXOMOBILE — CONIBIBUTOBT  NeQLIGEKCE. 

A  chanfFenr  was  goilty  of  contributoir 
Diligence,  barring  recovery  by  bis  employer 
jsainst  a  street  railway  company  for  a  colli- 
nou  between  the  employer's  automobile  and 
defendant's  street  car,  where  the  <^altenr 
drove  the  aatomobile  upon  the  track  without 
taking  any  precautioo  to  ascertain  whether  a 
car  was  approaching. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  209-216;  Dec.  Dig.  S  09.*] 

Department  2.  Appeal  from  Superior 
Court  King  County ;  John  F.  Main,  Judge. 

Action  by  F.  H.  Bardshar  against  the  Seat- 
tle Electric  Company.  Judgment  of  nonsuit, 
and  ^aintlff  appeals.  Affirmed. 

WUlett  &  CHeson,  of  Seattle,  for  appellant 
Jas.  B.  Howe,  and  A.  J.  Falknor,  both  of  Se- 
attle, for  respondrait 

MORRIS,  J.  Appellant  seeks  to  recover 
tot  damages  to  his  automobile,  resulting  from 
a  collision  with  one  of  respondent's  street 
cars  at  First  avenue  and  Union  street,  Seat- 
tle about  8:30  p.  m.  September  13,  1910,  and 
takes  this  appeal  from  a  Judgment  of  non- 
suit, based  upon  the  contributory  netf  igence 
of  the  chauffeur. 

The  automobile  was  proceeding  south  on 
First  avenue  from  Pike  street  approaching 
Union  street  one  block  to  the  south ;  It  was 
passed  by  tme  of  respondent's  Cars  on  the 
west  or  Boufh-boiind  track.  This  south-bound 
car  stopped  on  the  south  side  of  Union  street 
to  take  on  awaiting  passengoni.  TtM  chanf- 
fenr  desiring  to  cross  First  araiue  at  Union 
street  slowed  down  his  automobile,  and  drove 
oa  behind  tiw  south-bound  car,  reaching  Un- 
ion street.  He  made  the  tnm  to  the  east,  as 
required  by  an  ordinance  of  th^  dtjr,  by  go- 
ing to  the  south  of  the  street  intersection. 
At  this  pcMnt  he  was  behind  the  standing  car 
a  distance  variously  estimated  by  appellant's 
witnesses  from  15  to  SO  feet  As  the  front 
wheels  of  the  automobile  ran  onto  the  west 
ndl  of  the  east  or  north-bound  track  It  was 
hit  by  a  car  coming  north,  and  received  the 
damage  complained  of.  The  chauffeur  tes- 
tified that  tnm  the  time  the  south-bound 
tar  passed  him  In  the  middle  of  the  block 
between  Pike  and  Union  there  waa  no  car 
ahead  of  btan,  and  nothing  to  obstruct  bis 
view,  and  that  he  could  see  down  First  ave- 
nue as  far  as  Pioneer  Square,  some  eight 
blocks  away.  His  examination  then  contin- 
ues: "Q.  How  many  cars  did  you  see  com- 


ing T  A.  I  didnt  look  down  that  way.  Q. 
Ton  didn't  look  to  see  If  there  were  any 
cars  coming?  A.  No ;  I  did  not  Q.  Tou  did 
not  observe  whether  there  were  any  cars 
coming?  A.  No.  Q.  If  you  had  look^  you 
could  have  seen  this  car  coming?  A.  I  sup- 
pose so.  ♦  *  •  Q.  Now,  you  say  that  you 
were  15  or  20  feet,  something  like  that,  from 
the  car  that  was  standing  still?  A.  The 
south-bound  car?  Q.  Yes;  was  it  standing 
still  when  you  started  to  go  across?  A.  Yes. 
Q.  And  it  blanketed  your  view?  A.  Down 
First  avenue?  Q.  Yes.  A.  Yes.  Q.  Now 
you  knew  that  the  cars  frequently  operated 
up  and  down  those  traclis?  A.  Yes;  I  knew 
that  Q,  And  that  the  out-bound  car  came 
on  the  opposite  track?  A.  Tea.  Q.  How  far 
is  It  between  the  in-bound  track  and  the  out- 
bound trat^;  four  or  five  feet  isn't  It?  A. 
Tes ;  about  that  Q.  The  front  of  your  ma- 
chine, then,  If  you  made  a  ligbt-angie  turn 
and  was  crossing  directly  up  Union  street 
would  be  on  the  up-bound  track  before  you 
could  see  down  First  avenue  around  the 
standing  car?  A.  Yes."  Upon  these  facts, 
and  otbers  of  similar  import  testified  to  by 
the  chauffeur  and  the  other  occupants  of  the 
automobile,  we  think  the  lower  court  was 
right  in  holding  they  established  contribu- 
tory negligence. 

Much  is  said  In  appellant's  brief  about  the 
rule  of  look  and  listen  as  ai^lled  to  street 
car  crossing,  and  the  oft-declared  rule  of  this 
court  that  failure  to  do  so  is  not  per  se  neg- 
ligence In  law.  Our  position  as  to  the  prop- 
er application  of  this  mle  in  cases  of  this 
character  has  been  fully  set  forth  in  Hellle- 
seu  V.  Seattle  Electric  Co..  56  Wash.  278. 105 
Pae  and  other  cases  there  cited,  and  it 
Is  not  necessary  to  again  discuss  It  We 
there  said,  after  stating  our  view,  that  fail- 
ure to  look  and  listen  before  crossing'  the 
tracks  of  an  electric  railway  In  a  public  street 
waa  not  n^ligaice  per  se:  "But  such  a  rule 
does  not  mean  that  one  can  heedlessly  and 
carelessly  cross  the  track  without  using  his 
senses  for  his  protection;  nor  does  it  mean 
that  those,  who  have  eyes  to  see  but  see  not. 
and  ears  to  hear  but  hear  not  vee  aercislng 
due  care.  In  determining  the  question  of 
contrlbntoi^  negligence^  due  care  or  cKrdlnary 
tnudence  la  the  only  known  test  What 
would  be  due  care  under  certain  circum- 
stances woold  not  be  due  care  under  other 
and  different  drcumstanoes ;  and.  In  deter- 
mining this  question  this  cpnrt  has  refused 
to  predicate  Its  answer  alone  upon  the  fact 
that  it  did  not  appear  that  the  person  about 
to  cross  the  track  looked  or  Us^eiwd  and 
say  such  failure  oS  Itself  aloiM  constitutes 
negligence  In  law.  Other  facts,  existing  and 
present  and  affecting  the  sttnaUon,  must  be 
given  tb^r  doe  weight  In  determining  the 
question  of  contributory  negligence.  In  oth- 
er words,  it  Is  not  al<>ne.  Did  the  pedestrian 
Io<A  and  listen?  and  up<m  answering  tbat 
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(mcatton  In  Qie  negatlT^  aay  It  Is  n^llgence 
per  He,  and  there  can  be  no  recoTery.  But 
tin  test  is,  Did  the  pedestrian,  under .  all 
the  drcnmstanoes,  use  such  a  degree  of 
care,  caution,  and  prudence  as  an  ordinary, 
prudent,  and  careful  pedestrian  would  use 
under  like  drcumstances?  and  In  answertog 
sncb  test,  tUs  court  has  in  a  number  of 
cases  held  that  the  failure  to  look  and  listen 
was  a  foct  to  be  considered  in  determlniuK 
whether  or  no  there  was  contributory  negU- 
cence  as  a  matter  of  law.  SMnner  t.  Ta- 
coma  K,  &  Power  Co..  46  Wash.  122,  89  Pac. 
488;  Mey  r.  Seattle  Blec.  Oo.,  47  Wash.  497, 
i&  Pac.  283;  Dlmuria  t.  Seattle  Transfer 
Co..  SO  Wash.  633,  97  Pac,  657  [22  L.  R.  A. 
(N.  S.)  471].  The  same  rule  has  been  applied 
to  the  driven.  <tf  .^ragons  in  crossinK  the 
track.  <3itlst«n^  t,  Vnlon  Trunk  Line,  6 
Wash.  76,  32  Pac;  1018;  Griss  r.  Seattle 
Blee.  Ca,  .38  Wadi,  820^  80  Pac.  625;  Coats 
T.  Seattle  Elec.  Ca,  89  Wash.  886,  81  Pac. 
880;  Darla  t.  Coenr  d'Alene  ft  Spokane  R. 
Ca,  47  Wash.  301,  01  Pac.  839;  Belber  t. 
Spcdcane  St  B.  Ca.  22  Wash.  319,  61  Pac. 
40."  Other  jmlsdictloDB  adopting  the  same 
rule  that  sncb  failure  is  not  negligence  per 
•e  have  made  the  same  application  of  it  as 
we  hare  In  the  Helliesm  Case.  Denis  t. 
Lewiston,  B.  &  a  SL  By.  Co.,  104  H&  30, 
70  Atl.  1047,  and  caws  there  dted;  Terlen 
T.  St.  Paul  aty  Ry.  Co.,  70  Bfina  632,  73 
N.  W.  412.  These  eases  dispose  of  appel- 
lant's contention  that  upon  this  point  the 
Judgment  cannot  bp  sustained.  If  appellant 
could  escape  the  eifect  of  the.  legal  princi- 
ples upon  which  these  cases  are  based,  be 
would  be  met  by  the  rule  lately  announced 
In  Stueding  v.  Seattle  Electric  Co..  128  Pac 
1058,  where  it  was  held  that  one  who  passes 
behind  a  standing  street  car  where  there  is 
a  parallel  track.,  without  using  his  senses 
for  Us  own  protection  and  safety.  Is  guilty 
of  contributory  .n^Iigence.  Upon  principle 
the  two  cases  cannot  be  distinguished.  It 
was  there  said:  "The  same  rule  obtains 
where  the  ti'STcler  takes  observation  from  a 
point  where  he  knows  that  his  view  is  re- 
stricted, and  then  heedlessly  passes  into  the 
zone  of  danger."  This  ,  language  is  pecul- 
iarly applicable  to  the  tacts  in  tUs  case, 
in  view  of  the  testimony  of  the  chauffeur 
that  from  the  time  when  the  down  car  pass- 
ed him  It  "blanketed"  his  view  down  the 
street,  and  that  without  taking  any  observa- 
tion or  precaution  to  ascertain  whether  or 
not  a  car  was'  approaching  upon  the  up 
track,  he  drove  his  machine  upon  the  rails. 

Other  points  are  discuss^  In  the  briefs, 
but  they  are  not  material  upon  the  point 
presented  by  the  mUng  complained  of,  since 
that  bivolves  only  the  contributory  negli- 
gence of  the  chauffeur. 

The  Judgment  is 'affirmed. 

GROW,  O.  J.,  and  MOUNT.  ELLIS,  and 
rULLERTOX,  JJ.,  concur. 


(71  WUh.  tSf) 

ATEESON  et  ox.  t.  JAGESON  BSTATE. 

(Supreme  Court  of  Waabington.    W^h.  2L 

1913.) 

1.  Gabbiebs  (SI  235,  280*)— Pasbbnokb  Elb- 
VATOBS— Duty  o7  CABBiu--"Coiaion  C^Br 
BZKB  or  Passbnosbs." 

The  operator  of  a  passenger  elevator  is  a 
common  carrier  of  pssseiigers,"  and,  as  such, 
must  use  the  highest  degree  of  care  for  their 
safety,  consistent  with  the  practical  operation 
of  the  elevator. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Ceat  Dig.  «  966.  967.  1085-1092,  1098-110«, 
1109,  1117;  TJec.  Dig.  8*  235.  285.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  2,  pp.  1319,  1320.] 

2.  Gabbiebs  (5  818*)— Dkath  d  75*)— Pas- 
BKNOEB  Elbvatobs— Accident  to  Fasskn- 

GBB— SDFFICmKCT  OF  EVIDENCE. 

In  an  action  against  an  owner  of  an  apart- 
ment house  for  the  death  of  a  child,  whose 
bead  was  crushed  between  the  floor  of  an  ao- 
tomatie  electric  elevator  and  a  protniding  floor 
beam,  evidence  heU  to  sustain  a  finding  of  neg- 
ligence In  faiUng  to  equip  the  elevator  cage 
with  a  door  or  gate,  and  a  finding  that  the 
child's  mother  was  not  guilty  of  contributory 
negligence. 

(Ui  Note. — For  other  cases,  see  Garrieis, 
Cent  DUc  »  1270.  1307-1314:  Dec  Dbt.  | 
318:*  Death,  Cent  Dig.  H  08,  95;  Dec.  Dig.  { 
75.*] 

3.  Cabsibbs  ({  306*)— Pabsenqeb  Qlevatobs 
—Accident  to  PASSENaKB  —  Pboxiuatk 
Cavsb. 

In  an  action  against  the  owner  of  an 
apartment  house  for  the  death  of  a  child, 
whose  head  was  crushed  between  the  floor  of  an 
automatic  electric  elevator,  which  decedent's 
mother  was  operating,  and  a  projecting  floor 
beam,  resulting  from  the  child  having  fallen 
80  that  its  head  protruded  hejond  the  cage, 
which  was  negligently  permitted  to  remain 
without  a  door,  it  is  immaterial  what  caused 
the  child  to  fall;  defendant  being  bound  to 
foresee  the  child  might  fall  while  In  the  ele- 
vator. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1132,  113ft-ll39.  1345-1248; 
Dec.  Dig.  g  306.*]  ,' 

4.  Death  (8  95*)- Infants-Damaqes. 

.  Under  Item.  &  Bal.  Code,  §  184,  author- 
izing recovery  by  parents  for  iajory  or  death 
of  the  child,  parents  of  an  infant  girl  are  not 

? prevented  from  recovering  a  substantial  amount 
or  her  negligent  death,  though,  on  account  of 
their  present,  comfortable  pecuniary  clrcnm- 
Btances,  they  were  able  and  had  intended  to 
give  her  such  education  as  would  probably  have 
rendered  the  cost  of  her  maintenance  greater 
than  any  earnings  by  her  during  her  minority. 

[Ed.  Note.'— For  other  cases,  see  Death,  Gent 
DtfT.  H  108.  109,  lU-116,  120;  Deo.  Dig.  | 
95.*] 

5.  Death  95*)— Infahts-Damageb. 

Where  a  child  killed  is  of  tender  years, 
proof  of  special  pecuniary  damages  is  not  es- 
sential to  entitle  her  parents  to  recover  more 
than  nominal  damages. 

[Ed.  Note.—For  other  cases,  see  Death,  Ceat 
Dig.  H  108,  109,  m-115,  120;  Dec  Dig.  | 
95.*] 

6.  Death   ({  99*)— Infants— Dauageb— Ex- 

CESSIVENESS. 

$1,000  was  not  excessive  recovery  by  par- 
ents for  death  of  their  two  year  old  gir.1,  where 
she  was  of  sound  health  and  as  well  developed 
mentally  as  the  ordinary  child  of  her  age. 

[Ed.  Note.—For  other  cases,  see  Death,  Cent 
Dig.  g{  125-130;  Dec  Dig.  S  99.*] 


•for  other  eases  asasuM  topla  aad  seetioa  NVUBBR  la  Deo.  Dig.  A  Abb.  Dig.  Key-No.  BwMs  *  Bep'r  ladHwa 
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D^pinrtment  2.  Appeal  from  Superior  Ck>urt, 
King  County;  John  F.  Main,  Judge. 

Action  by  James  B.  Atkeson  and  wlft 
a^lnst  the  Jackson  Gatate.  Judgment  for 
plaintiffs,  and  def«idant  appeals.  Affirmed. 

John  W.  Roberta,  of  Seattle  (Ramey  «■ 
Smith,  of  Seattle,  of  connseO,  for  appellaat. 
A.  B.  Rutherford  and  Hilo  A.  Boot,  both  or 
Seattle,  for  respondents. 

FULIiEKTON,  J.  This  action  was  brought 
by  the  respondents  against  the  appellant  to 
reCDT^  for  the  alleged  n^Ugent  killing  of 
their  minor  child.  After  Issue  joined  the  ac- 
tion was  tried  by  the  court,  Edttlng  without 
a  Jury,  and  resulted  In  findings  and  a  judg- 
moit  in  fftTor  of  the  respondents  for  the  sum 
of  91,000  and  the  ccMts  of  suit.  This  appeal 
is  prosecuted  from  the  Judgment  entered. 

The  record  discloses  Oiat  the  ai^Uant 
owns  a  flYe*Btory  apartment  house,  situated 
In  the  city  of  Seattle.  For  the  use  of  its 
patrons^  the  house  Is  equipped  with  the  usu- 
al stairways,  and  with  an  automatic  electric 
elevator.  The  elevator  was  so  constructed 
as  to  be  used  by  the  patrons  of  the  house 
irtthont  the  aid  of  an  elevator  operator. 
The  elevator  cage  could  be  brought  to  uiy 
floor  of  the  building  by  pmAing  an  electric 
podi  button  on  that  floor.  When  ttie  cage 
readied  the  floor,  the  door  to  the  elevator 
tbalt  oould  thai  be  opened,  the  passengers 
ODuM  ent«r  the  cage,  and  could  direct  the 
cage  to  t^e  floor  on  which  they  Intended  to 
alight  1^  pushing  another  push  button,  lo- 
cated Inside  the  elevator  cage,  numbered  to 
correwfmd  with  such  floor.  The  elevator 
cage  and  the  shaft  or  well  in  which  It  oper^ 
ated  were  constructed  in  the  usual  way. 
The  elerator  cage  was  hdd  in  place  by  guide 
shoes,  placed  at  ttie  top  and  bottom  of  the  cage 
oa  each  ride^  which  ran  over  guide  strips  ex- 
tending from  the  bottom  to  the  top  of  the 
welL  The  Hoon  on  each  of  the  several  sto- 
ries on  the  side  of  the  well  containing  the 
doors  extmded  into  the  well  some  2H  or  S 
Indies  b^vnd  Uie  perpendicular  wall,  so 
that,  as  the  floor  of  the  cage  came  even  with 
the  floors  of  the  building,  it  would  be  so  far 
flush  therewith  as  to  leave  an  Inconsiderable 
fqiace  between  the  two ;  while,  when  between 
the  floors,  there  wonid  be  a  space  between 
the  cage  and  the  wall  of  the  elevator  well 
of  from  3  to  4  Inches.  There  was  no  means 
of  closing  the  opening  leading  into  the  cafi^, 
so  that,  as  the  cage  ascended  and  dracend- 
ed,  the  only  obstacle  preventing  a  passenger 
from  falling  out  of  the  cage  door  was  the 
wall  of  the  elevatdr  shaft 

On  October  fl,  1911,  the  respondents  hired 
a  sntte  of  rooms  on  the  fourth  floor  of  the 
appellant's  honsa  Their  family  consisted 
of  a  little  girl  two  years  and  two  months 
old  and  a  babe  In  arms.  At  the  time  of 
their  entrance  Into  the  building,  they  were 
Instructed  as  to  the  manner  of  operating  the 
devator  by  the  persons  in  diarge  of  the 


building,  and  Informed  that  they  could  use 
It  as  one  of  the  means  of  ingress  and  egress 
from  their  rooms  to  the  street  Between 
the  date  named  and  November  7,  1911,  a  pe- 
riod o'  tome  32  days,  the  mother  used  the 
elevator  on  an  average  of,  perhaps,  four 
times  a  week,  passing  np  and  down  with  her 
two  children,  carrying  the  younger  one  usu- 
ally In  a  baby  boggy.  On  the  day  last  nam- 
ed she  left  the  building  with  her  children 
for  a  trip  downtown  to  do  some  marketing, 
returning  later  with  a  number  of  packages, - 
some  of  which  she  carried  In  her  arms  and 
some  in  the  baby  carriage.  When  she  reach- 
ed the  elevator,  she  opened  the  elevator  well 
door,  entered  the  elevator  c&ie  as  usual, 
placed  the  baby  bu^y  at  the  far  side  of  the 
cage,  and  instructed  her  daughter  to  hold 
(mto  it  She  then  closed  the  door  and  push- 
ed the  button  for  the  floor  on  which  her 
rooms  were  situated.  As  the  elevator  start- 
ed, which  was  somewhat  suddenly,  the  little 
girl  fell  forward,  with  her  head  protrud- 
ing through  the  cage  door  or  opening.  The 
mother  readied  for  her  at  once;  but  before 
she  could  seise  her  the  elevator  had  reached 
the  second  floor,  and  had  cangbt  the  girl'a 
head  between  the  iloor  of  the  cage  and  the 
protruding  floor  beam,  crushing  htx  skull' 
and  killing  her. 

The  trial  court  ftnmd:  -*rFhat  by  reason 
of  the  manner  In  whldi  ttte  floors  projected 
into  the  said  elevator  wtil,  and  by  reason 
of  ttie  manner  in  whldi  the  edges  were  con- 
structed, and  by  reason  of  the  lack  of  a  gate; 
door,  or  other  piotecthm  Inside  of  said  cage; 
and  by  reason  of  <he  fact  that  said  elevator 
was  without  any  operator,  but  wae  required 
to  be. operated  by  the  passengers,  and  by 
reason  ot  the  fact  that  many  of  the  tenants 
ot  the  apartment  house  for  whose  use  said 
devatcnr  was  maintained  by  defendant  were 
womrai  and  children,  the  court  finds -that  the 
defendant  was  guilty  of  negligence  in  malur 
tainlng  said  elevator  for  the  uses  and  por^ 
poses  and  in  the  manner  that  It  was  tbm 
malntalniiig  said  elevator;  and  that  the 
death  ot  said  Mildred  Atkeson  [the  child 
killed  in  the  elevator}  was  the  direct  and 
proximate  result  of  said  negllgenc&'' 

[1, 1]  The:  appellant  contends  that  the  rec> 
ord  does  not  justly  the  conclusion  that  the 
matters  herdn  enumerated  convict  It  of  ae- 
tlonable  negligence.  It  contends,  with  refr 
erence  to  the  projection  of  the  floors  of  the 
building  Into  the  elevatw  well,  and  with  ref- 
erence to  the  want  of  a  gate  or  door  to  the 
opening  In  the  elevator  cage,  that  the  evi- 
dence shows  that  In  these  respects  the  ele- 
vator does  not  differ  from  those  In  common 
use  generally,  and  that,  If  It  be  negligently 
constructed  in  this  respect,  then  all  elevators 
are  negligently  constructed,  a  conclusion  that 
Is  not  warranted  from  the  mere  fact  that  a 
child  met  Its  d^th  on  this  elevator ;  and  it 
argues,  with  reference  to  the  attire  charge 
of  n^llgence,  that  aU  ot  the  matters  therein 
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set  forth  were  as  obvious  and  apparent  to 
the'  respondents  as  they  were  to  the  appel- 
lant or  Its  officers,  and  that,  since  they  made 
use  of  the  elevator,  knowing  and  appredat- 
ing  Its  dangers,  they  cannot,  because  of  the 
doctrine  of  contributory  negligence,  recoup 
for  any  Injury  they  may  have  suffered  there- 
by from  the  negligence  of  the  appellant. 

It  must  be  conceded  that,  in  so  far  as  the 
evidence  dlBcloses,  the  elevator  shaft  or  well 
and  the  elevator  cage  did  not  differ  In  man- 
ner of  constructlou  from  those  In  common 
use.  In  the  numerous  elevator  wells  In  the 
city  of  Seattle,  and  In  those  elsewhere  of 
which  the  elevator  constructors  and  build- 
ers had  knowledge,  the  floors  protruded  Into 
the  elevator  well  at  the  landing  places,  as 
did  the  floors  In  this  Instance;  and  in  only 
two  instances  was  it  sliown  that  there  was 
a  gate  or  door  to  the  entrance  into  the  ele- 
vator cage.  It  was  shown,  also,  that  eleva- 
tors operated  by  electric  power  did  not  dif- 
fer materially  in  mechanical  construction 
from  those  operated  by  power  generated  in 
the  more  ordinary  ways;  and  that  In  none 
of  the  electrically  controlled  elevators  of 
which  the  witnesses  had  knowledge  was 
there  a  door  or  gate  by  which  the  entrance 
to  the  elevator  cage  could  be  closed.  All  the 
expert  witnesses,  however,  who  tesdfled  on 
the  subject  of  elevator  construction,  stated 
that  there  was  no  mechanical  reason  why 
such  a  door  could  not  be  installed ;  and  that 
it,  If  properly  fitted,  would  protect  passen- 
gers In  the  elevator  from  all  such  accidents 
as  happened  to  the  child  In  this  Instance. 

But,  notwithstanding  the  fact  that  the 
levator  in  question  does  not  differ  In  con- 
struction materially  from  the  elevators  in 
common  use,  we  think  the  trial  court  cor- 
rectly decided  that  the  manner  in  which  this 
elerator  was  constructed  and  operated  In 
tills  particular  instance  constituted  negli- 
gence.  It  must  be  remembered  that  in  this 
state  tbe  operator  of  an  elevator  is  a  com- 
mon carrier  of  passengers,  and  is  held  to 
the  degree  of  care  Imposed  upon  common 
carriers  generally;  they  must  exercise,  with 
reference  to  the  elevators  under  th^r  charge 
the  "highest  d^rree  of  care  compatible  with 
their  practical  operation."  Perranit  t.  Em- 
porium Department  Store  Company,  128  Pac 
1049;  Edwards  t.  Burke,  S6  Wash.  107,  78 
Pac.  610.  And  consistent  with  this  rule  it 
is  not  too  mudi  to  say  that  the  appellant 
should  have  had  a  door  or  gate  by  which  the 
entrance  to  the  elevator  cage  itseU  oonld 
hare  been  closed. 

It  is  not  our  intention  Co  hold  that  all  eleva- 
tors now  operated,  whose  cages  are  without 
gates  or  doors,  are  negligently  constructed  or 
operated.  That  question  Is  not  before  us. 
What  we  mean  to  hold  Is  that  elevators.  In- 
tended for  the  use  principally  of  women  and 
children,  which  have  no  regular  elevator 
operator,  and  have  no  gate  or  door  by  which 
to  close  the  entrance  to  the  elevator  cage, 


are  negligently  constr acted  and  operated.  It 
Is  no  argument  against  this  conclusion  to 
say,  as  the  appellant  does  say,  that  the  users 
of  the  elevator  might  not  dose  the  door. 
Electric  elevators,  and  doubtless  other  forms 
also,  could  readily  be  so  arranged  as  to  be 
Incapable  of  being  operated  until  the  door  or 
gate  should  be  closed;  and,  besides,  to  fall 
to  close  such  a  door  would  be  negligence  of 
the  operator,  and  not  that  of  the  owner. 
Without  pursuing  the  argument  further, 
therefore,  we  conclude  that  there  was  suffi- 
cient evidence  of  negligence  on  this  branch 
of  the  case  to  justify  the  conclusion  reached 
by  the  trial  judge. 

Was  the  mother  of  the  child  guilty  of  con- 
tributory negligence?  On  this  question,  also, 
we  think,  the  trial  judge  reached  a  correct 
conclusion.  The  mother  testified  that  she 
did  not  realize  that  there  was  danger  of  an 
accident  such  as  befell  her  child,  and  we 
can  find  no  Inherent  improbability  in  her 
statement.  Her  experience  with  elevators 
was  shown  not  to  be  wide,  and  it  is  perfectly 
natural  that  she  would  be  oblivious  to  dan- 
gers that  are  perfectly  apparent  to  persons 
of  a  wider  experience,  and  particularly  to 
those  who  have  to  do  with  machinery  and 
the  accidents  caused  thereby.  Elevators  to 
which  she  had  theretofore  been  accustomed 
all  had  regular  elevator  operators,  persons 
who  could  and  did  protect  against  accidents 
such  as  befell  her  child;  and  we  think  It 
too  much  to  charge  her  with  a  wai^t  of  ap- 
preciation of  the  difference  between  such 
elevators  and  the  one  in  question  here,  es- 
pecially as  the  appellant's  officers  did  not 
sufficiently  ai^redate  ea<Si  dlfferoioe  as  to 
warn  her  thereof. 

[3]  It  is  next  argued  that  the  cause  of 
the  accident  Is  unknown;  and  hence  the  re- 
spondents' case  must  fall  under  the  authority 
of  Hansen  t.  Seattle  Lnmber  Company,  31 
Wash.  004,  72  Paa  467,  Armatronff  v.  Town 
of  CosmopoUs,  32  Wash.  UO,  72  FAc.  lOSfl; 
Whltehouse  v.  Bryant  Lmnber,  etc..  Go.,  60 
Wash.  663,  97  Pac.  751,  and  the  kindred  cases 
following  the  principle  of  those  cases.  TtdB 
contention  is  based  on  the  statement  of  tb» 
mother  of  the  child,  to  the  effect  that  abe 
did  not  know  what  caused  the  child  to  falL 
But  the  liability  or  nonUabiUtr  of  the  ap> 
pellant  does  not  depend  on  this  fact  What 
caused  the  cUld  to  fall  was  an  immaterial 
inqnlry.  nie  aiHDellant  ma  bound  to  antid- 
pete  that  a  child  of-  her  tender  years  was 
lik^  to  eall  wbUe  In  the  elevator  from  any 
cme  of  a  number  of  causes,  and  to  guard 
against  the  danger  aiisiufc  from  ancb  faU, 
whatever  may  have  been  Its  cau8&  The  ajh 
pellant^a  liability.  In  other  words,  rests  on 
the  fact  that  it  made  no  provisi<Hi  to  guard 
against  the  dangers  arising  from  a  person 
falling  while  in  the  elevator,  -not  upon  the 
particular  cause  of  the  fall.  Tbe  cases  cited 
do  not  oppose  this  principle.  In  neither  of 
them  was  there  any  evidence  showing  or 
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tending  to  ehow  that  the  negligence  charged 
against  the  defendant  therein  was  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff; 
while  here,  as  we  say,  the  proofs  fix  the 
proximate  cause  ot  the  injury  as  the  want 
of  a  proper  guard  to  the  opening  into  the 
elevator  cage,  and  that  for  this  the  appellant 
was  primarily  responsible. 

[4]  This  action  is  founded  upou  section 
1S4  of  the  Code  (Rem.  &  BaL),  wtilch  reads 
as  follows:  "A  father,  or  In  case  of  the 
death  or  desertion  of  his  family  the  mother, 
may  maintain  an  action  as  plaintiff  for  the 
injury  or  death  of  a  child,  and  a  guardian 
for  the  injury  or  death  of  his  ward."  In 
Uedrlck  t.  Ilwaco  R,  &  N.  Co.,  4  Wash.  400. 
SO  Pac.  714,  we  held  that  the  measure  of  the 
damages  recoverahle  under  this  sebtion  "is 
the  ralne  of  the  child's  services  from  the 
time  of  the  Injury  until  be  would  tiave  at- 
tained the  age  of  majority,  taken  in  connec- 
tion with  his  prospects  in  life,  less  the  cost 
of  Us  sui^rt  and  maintenance.  To  which 
may  be  added,  In  proper  cases,  the  expense 
of  nursing  and  medical  treatment,  and  In 
some  Jurisdictions  even  funeral  exitenses."  It 
was  shown  in  the  evidence,  and,  Indeed,  the 
conrt  found,  ttiat  the  parents  of  this  child 
were  In  comfortable  circumstances  financial- 
ly, capable  of  giving  the  child  an  education; 
and  that  It  was  their  purpose  to  educate  her, 
to  the  extent  at  lease  of  that  afforded  by 
graduaUon  from  a  state  high  school.  Using 
tlie  somewhat  meager  wording  of  the  statute, 
our  holding  thereunder,  and  the  testimony  on 
behalf  of  the  respondents  as  here  outlined 
■8  a  premise,  the  appellant  makes  the  con- 
tention that  there  can  be  no  recovery  in  fa- 
vor of  the  respondents  in  excess  of  mere 
nominal  damages.  It  is  argued  that,  since 
a  girl  in  this  state  reaches  the  age  of  ma- 
jority at  her  eighteenth  birthday,  and  since 
statistics  show  tiiat  the  average  age  of  girls 
who  graduate  frotn  the  high  schools  In  the 
state  of  Washington  la  in  excess  of  18  yairs. 
it  Is  Idle  to  say  that  a  gttl  so  graduating 
prior  to  that  age  has  an  earning  capad^  in 
excess  of  her  cost  of  maintenance;  that 
every  father,  who  has  reared  a  girl  to  that 
age  and  given  her  ai)  education  equivalent 
to  tliat  of  graduation  from'  the  state  high 
school,  knows  that  the  cost  of  her  mainte- 
nance must,  of  necessl^,  exceed  her  earning 
capacity;  and  that  any  different  claim  la 
pure  flctlonl 

>  But  this  reasonli^  does  not  seem  to  ns  to 
be  controlling.  It  may  be  that,  had  the 
daughter  neached  her  majority,  and  had  the 
respondents  maintained  their  present  finan- 
cial condition  and  carried  out  their  expecta- 
tions concerning,  taw,  the  expense  of  her  care, 
nurtare,  and  education  would  have  exceeded 
ber  earnings  on  their  behalf.  But,  since  ad- 
versity and  misfortune  are  sometlmea  the  ac- 
oompanlmenta  of  llf^  as  well  as  prospwlty 
and  snccesB,  there  is  another  side  to  the  pic- 
ture. It  is  pMalble  that  the  respondents  may 


lose  the  property  they  have  accumulated, 
and  at  the  same  time  their  health  and  ability 
to  earn  mAuey.  If  such  a  misfortune  should 
befall  them,  might  it  not  be  said  that  the 
daughter's  earnings,  tiad  she  lived,  would 
have  greatly  exceeded  her  cost  of  mainte- 
nance? And  who  shall  say  that  such  a  mis- 
fortune may  not  befall  them?  And  If  tlie 
probability  exists,  why  may  not  a  reeov^ 
be  based  thereon?  There  la,  of  course,  no 
certain  measure  of  damages  in  cases  of  this 
character;  but,  notwithstanding  this  diffi- 
culty, the  great  weight  of  authority  Is  that 
a  substantial  recovery  may  be  bad.  Tecker 
V.  ^tUe.  Benton  &  S.  K.  Co.,  60  Wash.  570, 
111  Pac.  791,  Ann.  Cas.  1912B,  842;  City  of 
Chicago  V.  'Hesing,  Adm'r,  88  III.  204,  25 
Am.  Rep.  S78 ;  G.  &  A.  R.  R.  Oo.  v.  Becker. 
Adm'r,  84  111.  483;  Orotenkemper  et  at.  v. 
EEarils,  Adm'r,  etc.,  25  Ohio  St  610;  Bruns- 
wig et  al.  v.  White,  70  Tex.  604,  8  S.  W.  85; 
O.  &  M.  Ry.  Co.  V.  Wangelin.  152  111.  138,  38 
N.  B.  760;  Bradley  v.  Sattler,  156  III.  603, 
41  N.  B.  171;  QutU  V.  Southern  Pacific  Co., 
140  CaL  268,  73  Pac  991 ;  Beaman  v.  Min- 
ing Co..  23  Utah.  189,  68  Pac.  631;  Birkett 
V.  Knickerbocker  Ice  Co.,  110  N.  Y.  604,  18 
N.  B.  108;  Boyden  v.  Fltchburg  R.  Co.,  70 
Vt  125,  39  Atl.  771;  Pierce  v.  Connors,  20 
Colo.  178,  87  Pac.  721,  46  Am.  St  Rep.  219; 
Cleary  v.  City  B.  Co.,  76  Cal.  240,  18  Pac. 
269.  Some  of  the  cases  here  cited  are  found- 
ed on  statutes  differing  lightly  from  our 
own,  end  some  lay  down  slightly  differing 
rules  for  the  measure  of  damages  than  is 
announced  by  the  case  cited  from  this  court; 
but  In  principle  they  hold  that  It  is  the  pnr^ 
pose  and  Intent  of  the  statutes  to  provide 
for  the  award  to  the  parents  of  substantial 
damages  in  all  cases  where  the  death  of  their 
child  is  caused  by  the  negUgence  of  another. 

[6]  On  another  principle,  also,  there  can  be 
a  substantial  recovery  In  tlila  case.  Whwe 
the  child  killed  la  of  tender  years,  proct  of 
special  pecuniary  damages  is  not  necessary 
to  maintain  the  action  or  warrant  a  recovery 
for  more  than  nominal  damages.  This  we 
Iield  in  Atrops  v.  Costello,  8  Wash.  149,  86 
Pac.  ''We  are  satisfied  that  the  great 

wei^t  of  authority  sustains  the  doctrine 
that  Judgment  can  be  obtained,  In  the  ab- 
sence of  proof  of  spedal  pecuniary  damage. 
It  la  true  that  a  great  many  of  the  cases 
which  sustain  this  position  are  In  stateB 
where  exemplary  damages  are  allowed  In 
cases  ot  thla  kind;  but  the  general  doctrine 
ts  stated  on  tte  broM  ground  that  proof  ot 
spedal  damages  Is  Impractlcahl^  and  ttia't 
no  specific  loss  occasioned  1^^  the  death  of  a, 
child  is  necessary,  for  the  reas(m  that  cal- 
culations of  this  kind  are  withtai  the  special 
province  of  the  Jury,  and  that  the  jniy  Is 
as  well  calculated,  knowing  the  age  of  the 
child,  her  health,  ber  haUta,  her  character, 
and  the  station  in  life  of  ber  parents,  to 
Judge  of  the  pecuniary  loss  to  the  parents,  as 
witnesses  who  might  be  called  to  teatuy.** 
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To  the  same  effect  Is  Ibl  t.  Forty-Second 
St,  47  M.  T.  817,  7  Am.  Bep.  4fi0,  wbere  tbe 
following  lanputge  wae  used:  "Tbe  absence 
tt  proof  of  special  pecuntary  damage  to  tbe 
next  of  kin  resnltlDg  from  the  dMth  of  the 
flhOa  would  not  have  justlfled  the  court  In 
ne^BQltlnff  the  plaintiff,  or  in  directing  the 
jury  to  find  on^  nominal  dam^KS.  It  was 
witblA  the  province  of  the  3ms,  who  had  be- 
fore tiiem  the  parents,  fheir  positkm  in  Uf^ 
the  occapation  ot  the  fathw,  and  the  age 
and  aex  of  the  child,  to  form  an  estimate  of 
the  damages  with  reference  to  the  pecuniary 
injury,  present  or  prospective,  resulting  to 
the  next  of  kin.  S^scept  hi  very  rare  In- 
stances, It  would  be  imq^actlcable  to  fumlsb 
direct  evidence  ot  any  specific  loss  occasion- 
ed by  the  death  of  a  dilld  ot  such  tender 
years ;  and  to  bold  that,  without  such  proof, 
the  plalnUff  conid  not  recover  would,  In  ef- 
fect, render  the  statute  nugatory  In  most 
cases  of  this  description.  It  cannot  be  said, ; 
as  matter  of  law,  tiiat  there  is  no  pecuniary 
damage  In  such  a  ease,  or  that  the  expense 
of  maintalnhig  and  educating  the  child  wonld 
necessarily  exceed  any  pecuniary  advanti^ 
which  the  parents  could  have  derived  from 
his  services,  had  be  lived.  These  calcula- 
tions are  for  the  jury;  and  any  evidence  on 
tbe  subject,  beyond  tbe  age  and  sex  of  the 
child,  tbe  circmnstancee  and  condition  in  life 
of  the  parents,  or  other  facts  existing  at  tbe 
time  of  tbe  death-  or  trial  wonld  neceasarUy 
be  speculative  and  hypothetical,  and  would 
not  aid  the  jury  in  arriving  at  a  conclusion." 

[I]  Tbe  evidence  tended  to  show  that  tbe 
child  In  tbe  case  at  bar,  when  she  met  her 
death,  was  of  sound  health  and  vigorous 
body  and  as  well  developed  mentally  as  the 
ordinary  child  of  her  age.  We  think,  there- 
fore, that  tbe  parents  were  entitled  to  re- 
cover substantial  damages  for  her  loss,  and 
that  the  trial  court  did  not  err  in  its  award. 
The  judgment  is  afllrmed. 

MOUNT  and  EUjIS,  JJ.;  concur. 

(72  Wash.  2Sfl) 

NILSSON  V.  MARTINSON  et  ni. 

(Supreme  Court  of  Washington.  Feb.  *U,  1913.) 

1.  Work  and  Labos  (S  7*)— Right  to  Ri- 
COVKB— Familt  Kbxation— Evidbwce. 

Defendants  placed  plaintiff,  who  was  fa- 
ther and  father-in-law  of  them,  respectively,  in 
possession  of  an  80-acre  tract  of  land  belonging 
to  them,  on  wbtch  they  had  constructed  9  com- 
fortable house  for  him  to  live  in,  psid  the  taxes, 
and  met  all  the  expenses  ot  the  land,  and  per- 
mitted him  to  appropriate  the  proceeds  of  bis 
Bgricuitural  activities  thereon.  Plaintiff  made 
no  demand  for  pay  for  his  services  io  clearing 
a  part  of  the  land  between  1904  and  1911,  until 
after  he  voluntarily  moved  therefrom.  Held, 
that  a  mere  statement  by  defendants,  on  one  oc- 
casion, that  they  were  paying  plaintiff  for  the 
work  b«  was.  doing  was  Insufficient  to  entitle 
him  to  recover  money  fOr  his  services  In  cteariug 
the  hind. 

[Ed.  Note.— For  other  cases,  see  Work  and 
I^bor,  Cent  Dig.  K  111^-22;  Dec.  Dig.  |  7.*] 


2  Afpial  and  Ebbob  d  1064*>— Bkvdw— 

iNSTBUcnOKS— Pbbjudicx. 

Where  plaintiff,  under  the  facts,  could  not 
recover  in  any  event,  the  cou^t  vi/ill  not  reverse 
a  judgment  for  defendants  because  of  error  in 
the  instractions. 

[Ed.  Note.— For  odier  cases,  see  Appeal  and 
Error.  Cent.  Dig.  »  4219,  4221-^2i;  Dec 
Dig.  S  1064.*] 

3.  TbIAL  ({  217»)  — iMBTBUOnOHS-ABBTaAor 

Stateubnt. 
,  An  instraction  Oat  tbe  Jurors  should  ftdlow 
their  own  consciences  and  whatever  they  be- 
ueved  to  be  the  truth,  irrespective  of  anything 
else  in  tbe  case,  was  improper  as  a  mere 
abstract  platitade,  encouraging  the  jory  to  re- 
ject testimony  it  had  no  right  to  reject,  and  to 
Ignore  all  other  pertinent  instructions. 

T^/^.^gi*-:7£?^  SJ*'«'£?"%  5W  Trial,  Cent 
Dig.  II  483,  486;  Dec.  DIgn  217.*1 

Department  L  Appeal  flrom  Superior 
Court,  King  County;  H.  A.  P.  Myers,  Judge. 

Action  by  Melker  Nllsaon  against  A.  P. 
Martinson  and  wifb.  Judgmmt  for  d^rad- 
ants,  and  plainUff  appeals.  Affirmed. 

Carl  J.  Smith,  of  Seattle,  for  appellant 
Edward  Jodd,  of  Seattle,  for  reopondenta. 

CHADWIGK,  J.  Plaintiff  brought  this  ac- 
tion to  recover  the  value  of  labor  performed 
tu  clearing  and  reducing  to  cultivation  about 
four  aores  of  an  80«cre  tract  of  land  be- 
longing to  defendants.  He  alleges  that  tbe 
work  was  done  at  the  request  of  defendants, 
and  is  of  Oie  reasonable  value  of  $993.  De- 
fendant A.  P.  Martinson,  the  only  defendant 
served  with  process,  answered,  denyhig  the 
allegations  of  the  complaint,  and  alleged 
that  plaintiff  had .  gone  on  the  land  ^t 
his  own  reauest;  that  he  cleared  small  parts 
where  the  soli  was  the  richest  and  best,  and 
raised  hay  and  vegetables,  all  for  his  own 
use  and  benefit;  that  no  contract  to  pay 
was  ever  made  or  implied  between  the  par- 
ties ;  that  In  February,  1911,  plaintiff  noti- 
fied defendant  that  he  was  too  old  to  do  the 
work  he  had  been  doing;  that  accordingly 
defendant  moved  his  family  onto  tbe  land, 
and  plaintiff  made  his  home  with  defendant's 
wife,  who  la  the  daughter  ot  the  plaintiff, 
tor  about  eight  months,  when  plaintiff  left, 
and  a  ^ort  time  thereafter  brought  this 
suit 

[I]  ThB  testimony  of  the  plaintiff  wholly 
foils  to  show  any  request  on  the  part  of  the 
defendant,  or  any  demand  for  any  sum 
whatever  for  the  work  plaintiff  had  done  h^ 
tween  the  years  1904  and  18^1.  It  sliowa 
that  he  used  the  land  as  hia  own,  and  never 
accounted,  nor  offered  to  account,  to  defend- 
ant for  any  of  the  producte  of  the  land,  al- 
tliough  the  evidence  shows  ttat  crops  of  bay 
and  potatoes  were  raised  In  the  year  1905 
and  in  each  year  thereafter.  The  only  evi- 
dence, relied  on  to  sustain  plaintiff's  case  Is 
his  stetemmt  that  "he  promised  he  would 
always  give  pay  for  all  the  work  that  was 
performed  on  his  ranch."  G^ls  was  in  May, 
1901,  and  b^ore  any  work  was  done  under 
tbe  alleged  contract   There  is  alM  tiie  tm- 
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dmony  of  an  unmarried  daughter:  **Q.  Did 
you  overbear  aay  conTerBatlon  or  conver* 
satlons  between  Mr.  Martinson  and  your 
fath^  regarding  that  land?  A.  Tes,  sir. 
Q.  Yen  may  state  to  the  Jury  what  was  said 
by  Mr.  Martinson,  and  what  was  said  by 
Mr.  }Iilsson,  as  well  as  you  can  remember. 
A.  It  was  one  day,  It  was  very  hot,  and  my 
father  came  home  from  work,  he  was  clear- 
ing land,  and  he  sat  down,  and  he  says,  'It 
Is  very  hot  work,'  and  Mr.  MarUnson  and 
Mrs.  Martinson  was  there,  and  said, — and 
he  says,  *We  are  paying  yon  for  the  work 
ymi  are  doing.*  Q.  What  land  was  It  your 
father  worked  on?  A.  On  Mr.  Slartlnson's 
land.  Q.  When,  about,  was  that  conversation 
with  reference  to  the  banning  of  the  work, 
or  towards  the  end  of  the  work?  A.  Well, 
It  was  just  about  the  be^ning.  Q.  The  be- 
ginning? A.  Yes.  •  •  *  Q.  Now,  this 
first  conversation  between  your  father  and 
Mr.  Martinaon,  when  was  that?  A.  Well,  I 
couldn't  really  remember  Vfh&x  it  was.  Q< 
What  year?  You  have  been  here  In  the 
couitroom  and  heard  the  witnesses  te3tlfy- 
iug.  You  heard  It  stated  he  first  took  hold  of 
this  land  In  the  summer  of  1904.  A.  Yea,  sir. 
Q.  When  was  it  compared  with  that  time, 
before  or  after  that  time?  A.  It  was  after 
that  time.  Q.  How  long  would  you  say? 
Was  it  that  summer?  A.  No,  sir;  I  believe 
it  was  in  je06.  Q.  You  think,  when  Mr.  Mai-- 
tinson  made  that  expression  to  him  when  he 
came  in  hot  and  tired,  It  was  In  the  summer- 
time? A.  Yes,  sir.  Q.  You  think  it  was 
about  two  years  after  your  father  had  been 
working  on  the  land?  A.  Yes,  sir;  I  think 
so."  This  Is  wholly  inadequate  to  prove  a  con- 
tract or  to  sustain  the  allegations  of  the  com- 
plaint. Plaintiff  had  80  acres,  rent  free.  De- 
fendant, who  is  his  son-in-law,  had  built  a 
oHnfortable  bouBe  for  him  to  live  In,  paid 
the  taxes,  and  met  all  the  expenses  of  the 
land.  Plaintiff  had  cows  and  chickens,  raised 
hay  and  potatoes,  and  had  for  his  pay  all 
that  he  could  make  out  of  the  land.  He  was, 
according  to  his  own  showing,  being  paid 
for  his  woi^.  There  Is  nothing  even  sug- 
gesting that  he  understood  that  he  was  to  be 
paid  in  money.  No  contract,  express  or 
Implied,  Is  proved,  or  attempted  to  b6  proved. 
All  this  upon  the  plaintiff's  case. 

The  defendant's  erfdeuee  puts  the  case 
beyond  the  peradTentnre  of  a  doubt.  We 
shall  not  review  it.  No  other  verdict  could 
have  been  rendered  by  the  jury.  It  would 
have  been  the  duty  of  the  court  to  direct  a 
verdict,  had  a  motion  been  made.  This 
brings  us  to  the  mors  assigned.  The  only 
asalgtunents  now  material  go  to  certain  in- 
stroctlons  given  by  the  court  to  the  Jury. 
Tbey  are  alleged  to  be  bad,  and  they  are 
bad.  Those  objected  to  are  based  upon  a  the- 
ory of  the  law  that  finds  no  warrant  in  the 
pleadings'  or  the  evidence,  and,  if  plaintlfl 
had  any  case  at  all,  would  put  an  unwar- 
ranted boiden  of  proof  upon  hluL 


[2}  No  purpose  will  be  served  by  quotli^ 
them,  for,  notwithstanding  their  inapplicabil- 
ity, they  wlU  not  be  regarded  as  harmful-  "If 
it  affirmatively  appears  from  the  record  that 
in  no  event  can  the  complaining  witness  re- 
cover upon  the  facts  errors  In  Inatructlona, 
however  flagrant,  may  be  r^arded  as  harm- 
less." Elliott,  App.  Proc.  J  542.  A  verdict  wlU 
not  be  disturbed  for  erroneous  or  Inaccurate 
instructions,  where  "the  court  could  have 
properly  instructed  the  Jury  to  find  as  they 
did.   •    •  Walbrun  V.  Babbitt,  16  Wall 

577,  21  L.  Ed.  489;  Barth  T.  Cllse,  12  Wall 
400,  20  L.  Ed.  393.  "It  would  be  idle  to  re- 
verse the  Judgment  and  send  the  case  back 
for  a  new  trial.  If  It  be  certain  that^^ 
plaintiff  cannot  recover  ih  the  action."  Brobst 
T.  Brock,  10  Wall.  628,  19  L.  Ed.  1002.  See, 
also,  3  Gyc.  386,  and  cases  cited. 

[S]  The  court  Instmcted  the  Jury  that: 
"This  is  the  Important  thing,  gentlemen  of 
the  Jnry,  in  this  land  of  ours,  when  a  case 
is  submitted  either  to  the  jurors  or  the  trial 
court,  that  the  Jurors  or  the  trial  court 
should  follow  their  own  cousdences,  irre- 
spective of  anything  else  In  the  case;  fol- 
low your  conscience  or  whatever  you  believe 
to  be  the  truth  in  the  case."  We  feel  war- 
ranted in  saying  that  we  agree  with  counsel 
for  respondents  that  the  Instruction  com- 
plained of  is  "an  abstract  platitude  which 
had  no  particular  bearing  on  the  case,"  and 
was  "superfluous."  Such  instructions  should 
not  be  given.  They  tend  only  to  confusion. 
If  not  actually  telling  the  Jnry  that  It  must, 
be  convinced  to  a  moral  certainty,  which 
would  In  many  cases  make  verdicts  impos- 
slble,  it  does  encourage  the  Jury  to  reject 
testimony  which  it  has  no  right  to  reject, 
and  to  IgBore  all  of  the  pertinent  instructions 
theretofore  glv&i.  The  Instruction;  wherever 
questioned,  has  been  held  to  be  error,  and 
would  be  now,  If  It  were  poeslble  to  sei^  tlie 
case  back  for  a  new  trtal.  - 

Affirmed. 

CROW,  a  J.,  and  QOSffi,  PABKBB.  ui« 
MOUNT,  JJ.,  concur. 


(71  WUh.  US) 

WORLEY  T.  METROPOLITAN  MOTOB 
CAB  CO.,  Inc.,  et  al. 
(Supreme  Court  of  Washington.  Feb.  24,  iSiAi 

1.  Chattbl  Mobtcaocb  a  1^*)— UOKraAGBK 
AS  Bora  Fide  Pubohasbb— Gohiuiiomai, 
Sales— "Imcuubrahcbb  im  Qood  Faith." 
A  pereon  loaning  money  to  another,  to  be 
used  in  the  purchase  of  au  automobile,  and  who, 
sabsequeut  to  its  delivery,  took,  a  diattel  mort- 
gage on  the  antomoUle,  without  notice  of  Oe 
agreement  that  title  shQuld  rentals  In  the  ven* 
dor,  was  an  "incumbraiicer  In  good  feith,"  with- 
in Rem.  &  Bal.  Code,  {  8670,  making  coodi- 
tiooal  mles  of  perBonal  pn^erty  absolute  as 
against  pdxchasers,  Incunuirancera,  and  subae- 
qnent  creditors  in  good  faith,  where  the  pK»> 
erty  is  delivered  to  the  vendee,  unless  within  W 
days  after  such  delivery  a  memorandum  of  the 
sale,  stating  its  terms  and  conditions,  is  filed; 
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and  hence,  where  a  memoraDdum  of  such  aale 
was  not  BO  filed,  it  was  voii  as  againet  tbe  chat- 
tel mortgagee. 

[Ed.  Note.— For  other  cabsb,  see  Chattel  Mort- 
gages, Cent  Dig.  S  238;  Dec.  Dig.  S  139.  *> 

2.  Chattel  Mobtgageb  ^  43*)— Conditional 

Salb^-Contbact  as  Mobtoaoe. 

Under  Bern.  &  BaL  Code,  {  3670,  making 
conditional  sales  of  personal  property  absolute 
as  against  purchasers,  incumbrancers,  and  sub- 
sequent  creditors  in  good  faith,  wiiere  the  prop- 
er^ is  delivered  to  the  vendee,  unless  within  10 
days  after  snch  delivery  a  memorandum  of  the 
sale,  stating  its  terms  and  conditions,  is  filed,  a 
contract  of  conditional  sale  must  be  made  before 
or  at  the  time  of  delivery,  and  cannot  be  there- 
after antedated  and  made  to  answer  the  pui^ 
pOKs  of  a  diattel  mortgage. 

[E<d.  Note.— For  other  cases,  tee  Chattel  Mort- 
gages, Cent  Dig.  I  83 ;  Dec.  Dig.  {  43.*] 

Department  1.  Appeal  from  Superior 
Court,  King  CouDty;  King  Dykeman,  Judge. 

Action  to  foreclose  a  chattel  mortgage  by 
Elizabeth  Worley  against  the  Metropolitan 
Motor  Car  Company  and  another.  From  tbe 
decree  of  foreclosure  and  the  order  of  sale, 
the  defendant  named  appeals.  Affirmed. 

Douglas.  I^e  ft  Douglas,  of  Seattle,  for 
appellant   Palmer  ft  Asfcren,  of  Seattle,  for 

respondent 

CHADWICK,  J.  [11  PlalnUff  loaned  de- 
fendant fSOO  on  tbe  26th  of  April,  the  money 
to  be  used  as  part  payment  on  an  automobile 
to  be  purchased  from  the  appellant.  Metro- 
politan Motor  Car  Company,  and  to  be  se- 
cured by  a  mortgage  thereon.  The  car  was 
received  by  the  appellant  on  the  26th  day  of 
May,  and  was  delivered  to  defendant  King 
on  or  about  June  1st  Some  time  thereafter 
^tlie  manage*  of  the  appellant  company  says 
a  few  days ;  tbe  def«tdant  King  says  some 
t-ime  after  June  28th — Mrs.  King  executed  a 
conditional  bill  of  sale.  Plaintiff  had  order- 
ed a  chattel  mortgage  to  be  prepared.  After 
some  delay  and  one  or  two  trips  to  the  law- 
yer's office,  Mrs.  King  found  the  lawyer  in, 
and  executed  the  mortgage.  Tbe  proofs  show 
that  the  mortgage  was  prepared  In  anticipa- 
tiion  of  her  cohiiug,  and,  although  dated  July 
11th,  fvHs  In  fact  executed  and  died  for  rec- 
ord on  August  4th.  The  conditional  bill  of 
sale  was  never  filed  for  record.  Appellant 
took  possession  of  the  car  In  December,  and 
in  January  plaintiff  began  this  action  to 
foreclose  her  mortgage.  From  a  decree  of 
foreclosure  and  order  of  sale;  the  Metropoli- 
tan Motor  Car  Company  has  appealed. 

The  turning  point  in  this  case  may  be  re- 
solved as  follows:  Is  a  chattel  mortgage, 
subsequent  In  time,  entitled  to  priority  over 
an  unrecorded  conditional  sale? 

The  right  to  retain  title  In  personal  prop- 
erty sold  and  put  in  the  possession  of  a  ven- 
dee is  because  of  attendant  abus^  generully 
covered  by  statute.  Secret  Interests  were 
not  favored  at  common  law,  and  are_  not 
now.  Consequently,  where  the  right  is  rec- 
ognized. It  is  usually  provided  that  some  rec- 
ord or  publication  of  the  fact  be  made,  so 


that  others  who  deal  with  the  vendee  will 
not  be  misled  by  apparent  ownership.  Oar 
statute  covering  conditional  sales  seems  to 
have  been  drawn  with  these  principles  in 
mind:  "All  conditLonal  sales  of  personal 
property,  or  leases  thereof,  containing  a  con- 
ditional right  to  purchase,  where  the  proper- 
ty is  placed  In  the  possession  of  the  vendee, 
shall  l>e  absolute  as  to  the  purchaserB,  incum- 
brancers and  subsequent  creditors  in  good 
faith,  unless  within  ten  days  after  taking 
possession  by  the  vendee,  a  memorandum  of 
snch  sale,  stating  Its  terms  and  conditions 
and  signed  by  the  veddor  and  vendee,  shall 
be  filed  in  the  auditor's  office  o£  the  county, 
wherein,  at  the  date  of  tbe  vendee's  taking 
possession  of  the  property,  the  vendee  re- 
sides." Section  3670,  Bern,  ft  BaL  Code.  It 
is  the  contention  of  the  appellant  that  re- 
spondent la  not  a  subsequent  creditor  in 
good  faith;  that  the  act  was  designed  to 
protect  only  subsequent  creditors,  and  then 
only  when  acting  In  good  faith,  citing  Amer- 
ican Multlgraph  Sales  Co.  v.  Jones,  58  Wash. 
620,  100  Pac.  108.  It  also  contends  that  re- 
spondent Is  not  a  creditor  in  good  faith,  be- 
cause she  knew  that  the  machine  was  not  in 
the  possession  of  the  def^dant  at  the  time 
the  loan  was  made,  and  might  never  be ;  and, 
further,  that  the  mortgage  was  taken  to  se- 
cure an  antecedent  debt,  without  any  new 
consideration,  and  therefore  she  is  not  en^ 
titled  to  the  protection  accorded  bona  fide 
purchasers  and  incumbrancers  for  value  aa 
against  prior  Ueng  and  equities.  Whatever 
the  general  role  may  be  as  to  priority  be- 
tween creditors,  we  think  this  case  must  be 
decided  by  reference  to  the  statute,  and  that 
alone.  The  provision  that  all  conditional 
sales  ot  personal  property,  where  the  prop- 
erty iB  placed  in  the  possession  of  the  ven- 
dee, shall  be  absolute  Is  eanivalent  to  the 
expression  "shall  be  void" — that  Is.  of  no 
legal  force  or  effect  as  to  purchasers,  Incun- 
brancers  and  subsequent  creditors  In  good 
faith—unless  the  requirements  of  tbe  stat- 
ute are  followed. 

Appellant  seeks  to  overcome  these  provi- 
sions by  reference  to  the  case  ot  WltUer- 
Corbln  Machinery  Co.  v.  Martin,  47  WaslL 
123,  91  Pac.  829,  and  the  general  prlncii^ 
of  equity  as  enunciated  In  Geo.  IS,  McDon- 
ald Ca  Johns,  62  Wash.  {SO,  114  Paa  17S, 
33  U  B.  A.  (N.  S.)  57.  In  tbe  first  case  the 
only  question  was  whether  the  conditional 
sale  contract  was  sufficient  ia  its  terms  to 
pot  a  snbseanoLt  purchase  or  incumbrance 
on  notice.  Tbe  oonrt  held  that  it  was;  and 
that  a  subsequent  mortgagee  and  purchaser 
did  not  take  in  good  faltti.  The  other  case 
held  that,  as  between  two  mortgages,  each 
given  to  secure  a  pre-existing  debt,  the  first 
in  time  was  entitled  to  priority,  although 
recorded  subsequently.  Neither  of  these  cases 
has  any  tearing  here;  for  the  question  Is: 
Is  respondent  an  incumbrancer  in  good  faltli. 
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withttt  the  meanlDg  of  tbe  cpnditioiial  sale 
statute?  '  / 

One  of  the  purposes  of  the  statute  was  to 
avoid- tbe  rules  wUdi  had  theretofore  int>* 
tected  latent  equities  end  ownerships ;  other- 
wise it  would  not  bave  provided  that  the  sate 
cdionld  be  absolute,  unless  tbe  contract  be 
filed.  A  purcbaser,  Incumbrancer,  or  sub- 
sequent creditor  in  good  faith  to  therefore 
one  who  tBke»  without  notice;  and  if  it  ap- 
pear that  the  contract  was  not  recorded,  he 
la  entitled  to  rely  upon  the  elementary  prin- 
ciple of  the  law  that  possession  Indicates  ti- 
tle. It  Is  not  shown  that  respondent  had  no- 
tice, either  actual  or  oonstractlv^  of  ap- 
pellant's reserved  title;  cmisequebtly  she  Is 
an  Incumbrancer  In  good  Ailth.  It  was  held, 
in  Jolmston  v.  Wood,  19  Wash.  411.  63  Pac. 
707,  that  a  purchaser  in  consideration  of  a 
pre-existing  debt  was  a  purcbaser  in  good 
teith,  and  mtitled  to  protection  over  an  un- 
recorded contract  of  sale  with  UUe  reserved. 
It  is  true  that  the  court  found  that  tiie  pur- 
chaser had  waived  a  11^, ,  and  pilB  was 
enough  to  sustain  her  title ;  but  tbe  opinion 
goes  further  and  finds  no  reason  for  tbe  dls- 
tihctlon  which  some  courts  draw  between 
those  who  purchase  in  consideration  of  or 
secure  a  pre-existing  debt  and  those  who 
come  after.  A  case  in  point  is  Know  lea 
Loom  WorKs  v.  Va<to.  67  N.  J.  Law,  490, 
31  Atl.  306,  33  L^  R.  A.  305,  where  a  similar 
law  was  construed  by  the  court,  and  the  dis- 
tinction between  a  pnrdiaser  *in  good  faith" 
and  a  purchaser  "In  good'  bilth  itnd  for  val- 
uaMe  consideration"  is  noted.  The  court 
said:  "This  review  of  the  cases  shows  that, 
while  It  has  beea  held  that  under  our  stat- 
utes requiring  the  subsequent  mortgage  to  be 
not  only  In  good  faith,  but  also  for  a  valuable 
consideration,  a  mortgage  to  secure  an  ante- 
cedent debt  cannot  supplant  a  prior  unre- 
corded mor^ge ;  and,  while  it  has  been  al- 
so held  that  an  assignee  under  a  voluntary 
assignment  cannot  set  aside  a  previous  mort- 
gage, because  it  Is  unrecorded,  there  is  no 
authority  for  the  contention  that  a  subse- 
quent chattel  mortgage,  given  for  a  pre- 
existing debt.  Is  not  superior  to  a  prior  un- 
recorded mortage  under  our  legislation, 
which  prescribes  that  the  only  condition  nec- 
essary to  confer  supremacy  shall  be  that  the 
subsequent  Incumbrance  be  taken  in  good 
faith.  •  •  •  The  language  of  the  act  of 
1SS9,  'subsequent  purchasers  and  mortgagees 
In  good  faith,'  is  clear.  It  has  no  relation  to 
the  cdnaideration  of  the  mortgage,  except  aa 
to  its  honesty.  A  past  consideration  In  that 
respect  is  as  good  as  a  present  consideration. 
Sudi  a  mortgage-  Is  plainly  one  In  'good 
faith,*  and  that  puts  It  within  the  protection 
of  the  statute.  The  object  of  tbe  statute  is 
to  get  rid  of  secret  and  latent  equities.  Pub- 
lic policy,  as  asserted  in  tbe  extension  of  the 
rei^try  laws,  requires  that  the  public  rec- 
ord should  show  the  ownership  of  personal 
iwoperty,  and  a  omBtjraction  which  Is  favor- 


able to  that  «nd  should  be  given  to  the  act. 
The  failure  to  record  tends  to  make  tAnsac: 
tlons  in  personal  property  Insecvtre;  and 
therefore  the  morti^gee,  who  has  created 
that  condition  against  which  the  statute  Is 
aimed,  has  no  Just  claim  to  outrank  the 
creditor  who  subsequently  secures  his  d^ 
The  fhct  that  the  mortage  was  taken  for 
tlie  benefit  of  the  mortgagee  and  othws  does 
not  Impair  Its  efficacy,  nor  assimilate  It  to 
the  title,  which  Is  taken  under  a  voluntary 
assignment  for  the  benefit  of  creditors.  Tbe 
mortgagee  acquired  title  for  his  own  benefit 
and  gave,  as  between  him  and  Uie  mortgagor, 
a  valuable  ctmslderatlon  tor  it** 

li]  So  far  we  have  treated  this  case  as 
appt^nt  assumes  it  to  be*  bat  It  may  be 
seriously  questioned  whether  appellant  has 
In  fact  a  conditional  sale  contract  at  all.  It 
is  not  certain  that  the  contract  was  signed 
within  10  days  after  possession  was  given 
over  to  the  vendee.  If  It  was  not,  appellant 
can  claim  no  rights  iinder  Its  contract;  Tills 
Is  the  lo^c  of  American  Blultlgraph  Sales 
Ca  V.  Jon»,  B8  Wash.  619,  109  Pac.  108. 
The  contract  of  conditional  sale  must  be 
made  before  or  at  the  time  of  delivery ;  for 
It  is  in  virtue  of  the  statute  that  title  is  re- 
served. After  delivery,  title  is  prima  facie 
In  tbe  vendee;  and  a  conditional  sale  con- 
tract cannot  be  thereafter  antedated  and 
made  to  answer  the  purpdses  of  a  chatty 
mortgage.  Bouser  &  Haines  Mtlg.  Go.  v. 
Hargrove,  129  Gal.  90,  61  Pa(^  660;  Hyer  v. 
Smith,  48  W.  Va.  550^  87  S.  E.  632.  The 
statute  was  passed  for  the  protection  of  ven- 
dors, and  not  in  aid  of  general  creditors,  al- 
though the  creditor  attempting  to  secure 
himself  may  have  sold  the  tiling  covered  by 
the  contract.  After  title  has  passed  by  de- 
livering the  article,  the  remedy,  aS  against 
third  parties,  la  to  secure  the  d^t  by  ^at; 
tel  mortgage. 

Judgment  affirmed. 

CROW,  G.  J.,  and  PAREBB,  OOSB,  and 
MOUNT,  JJ.,  concur. 

m  wub;  am 

VITTJOOI  IMPORTINO  COj  V^  CITt'OF 
SEATTLE. 

(Supreme  Court  of  Washington.   Feb.  21, 191^) 

1.  MUNZCIPAI,  COBPOBAHONB  ($  82T*)— SEWi 

ERs  —  Obstbuctionb  —  NEOLioiyncE  —  Dau- 

AGBS. 

A  municipal  corporation  Is  not  an  insurei^ 
of  tbe  proper  working  of  its  sewers ;  and  to 
charge  it  with  damages  caused  by  an  obstruc- 
tion therein  negUgeac*  must  b9  proyed. . 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1772-1776;  Dec. 
Dig.  S  827.*] 

2.  Municipal  Cobpobations  (j  839*)— Saw- 
EB8 — DePegts — ^Notice — Inspsgtion. 

A  city  is  not  entitled  to  .notice  of  a  defect 
or  obstruction  in  one  of  Its  sewers  as  an  essen- 
tial  of  liabUIty  for  damages;  when  It  Is  such 
that  it  wonld  have  been  discovered  by  reason- 
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able  inspection;  it  being  tbe  duty  of  the  city 
to  use  ordinary  care  in  canslng  Its  Inm>ectioo. 

[Ed.  Note.— For  other  caseg,  see  Municipal 
Corporations,  Gent  ti^.  |  1789;  Dec.  Dig.  S 

3.  Municipal  Corporations  (|  S45*)— Suwr 

ebs—Neqligbnce— Evidence. 

A  person  damaged  by  an  obstmction  in  a 
sewer,  causing  an  OTernow  in  his  basement, 
shovB  a  prima  facie  ease  of  negligence  when  he 
proves  that  there  was  an  obstructiun,  the 
amotmt  of  consequential  damages,  and  that 
there  existed  no  eztraordinaiy  conditions,  such 
as  excessiTe  floods  or  freshets. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  ||  1796-1802;  Dea 
Dig.  I  846/^  . 

Departmoit  2.  Appeal  from  Sapertor 
Court,  King  Goonty;  J.  T.  Bonald,  Judg& 

Action  by  the  Vltucd  Importing  Company 
against  flie  Gl^  of  Seattle.  Judgment  for 
plalntlir,  and  defendant  appeals.  Affirmed. 

Jas.  EX  Bradford  and  C.  B.  White,  both 
of  Seattle,  for  appellant  John  E.  Ryan  and 
Grover  E.  Desmond,  both  of  Seattle,  for  re- 
spondoit 

MAIN,  J.  This  is  an  action  for  damages 
to  personal  property.  The  appellant,  the 
city  of  Seattle,  Is  a  municipal  corporation  of 
the  first  class.  The  respondent,  the  Vltucd 
Importlpg  Company,  Is  a  private  corporation, 
organized  and  existing  under  the  laws  of  the 
state  of  Washington.  At  a  certain  point  In 
the  city  of  Seattle,  Jaclison  street  and  Oc- 
cidental avenue,  both  public  thoroughfares. 
Intersect  at  right  angles.  A  sewer  system  la 
maintained  and  controlled  by  the  city.  In 
the  center  of  Jackson  street  la  laid  a  main 
sewer,  20  Inches  In  diameter.  Radiating 
from  this  main  sewer  are  lateral  sewers  for 
the  accommodation  of  the  adjacent  property. 
At  the  southeast  comer  of  these  two  streets 
stands  a  building  which  Is  devoted  to  whole- 
sale purposes.  In  this  building  re»i)ondent 
occupied  storeroom  Mo.  400,  fronting  on  Oc- 
cidental avenue,  and  the  basement  thereun- 
der. An  adjacent  storeroom  and  basement 
were  occupied  by  the  Miller  Furnace  Com- 
pany. Between  the  two  basements  there 
stood  a  board  partition.  The  respondent  was 
engaged  in  the  wholesale  grocery  business, 
and  had  stored  in  the  basement  decupled  by 
it  a  certain  quantity  of  merehandlsfc  On 
October  24,  1011,  the  main  sewer,  at  a  point 
a  short  distance  west  of  the  intersection  of 
Jackson  street  and  Occidental  aveaiue,  be- 
came obstructed.  This  arrested  the  flow  of 
sewage  and  caused  it  to  set  back  and  pass 
up  the  lateral  used  for  the  accommodation  of 
the  building  a  part  of  which  respondent  oc- 
cupied, thence  into  the  basement  occupied  by 
the  Miller  Furnace  Company,  and  from  there 
through  the  wooden  partition  Into  the  t>ase- 
meot  occupied  by  the  respondent,  and  caused 
damage  to  the  amount  of  ¥504.83.  There- 
after, and  within  the  required  time,  the  re- 
spondent presented  its  claim  for  damages  for 
this  amount  to  the  dty  of  Seattle.   This  be- 


ing rejected,  suit  was  Instituted.  The  cause 
was  tried  to  the  court  and  a  Jury. 

Upon  the  trial  the  respondent,  after  mak- 
ing certain  preliminary  proof,  introduced  evi- 
dence showing  the  obstruction  of  the  sewer, 
the  amount  of  the  consequent  damages,  and 
that  there  had  been  no  extraordinary  eondl- 
tions  such  as  excessive  rains  or  freshets, 
which  could  have  caused  the  obstruction,  but 
did  not  Introduce  any  evidence  showing  fail- 
ure of  a  reasonable  Inspeetion  on  the  part 
of  the  dty,  or  notice  thereto  of  the  obstruc- 
tion. The  appellant  challenged  the  legal  suf- 
ficiency of  this  evidence  and  moved  for  a 
dismissal  of  the  action,  which  was  denied. 
Thereupon  the  appellant  introduced  certain 
evidence,  but  did  not  controvert  the  teds 
above  Indicated  as  established  by  the  re- 
spondent Neither  did  it  introduce  any  evi- 
dence showing  inspection  of  the  sewer  prior 
to  the  injury.  At  the  conclusion  of  the  evi- 
dence the  appellant  moved  for  a  directed 
verdict  This  was  overruled.  Thereupon  the 
respondent  moved  for  a  directed  verdict, 
which  was  granted.  Motion  for  Judgment 
notwithstanding  the  verdict  and  motion  for 
a  new  trial  being  seasonably  made  and  over- 
ruled, an  appeal  was  taken  to  this  court. 

The  record  in  the  case  presents  three  ques- 
tions: (1)  What  is  the  measure  of  the  dty's 
duty  in  keeping  its  sewers  in  repair  and  free 
from  obstructions;  (2)  is  notice  an  essential 
element  of  liability;  and  (3)  do  the  facts 
established:  make  a  prima  fade  showing  of 
negligence? 

[1]  As  to  the  measure  of  duty,  it  is  well 
settled  that  a  mnnidpal  corporation  is  not 
an  insurer  of  the  condition  of  its  sewers: 
and  that,  to  charge  it  with  damages  occa- 
sioned by  an  obstruction  therein,  ne^igence 
must  be  proven.  This  proposition  is  not  con- 
troverted. '  It  is  so  well  known  as  not  to 
require  the  dtaUon  of  authority  In  Its  sup- 
port 

[2]  On  the  second  question,  that  of  notice, 
the  authorities  are  not  harmonious.  Numer- 
ically speaking,  the  wdght  of  authority  ap- 
pears to  be  to  the  effect  that  notice,  either 
adual  or  constructive,  ia  an  essential  ele- 
ment upon  which  to  predicate  liability.  The 
opposite  view,  however.  Is  supported  by  very 
respectable  authority,  and  seems  to  be  sound 
in  reason.  The  sewers  are  constructed  and 
maintained  by  the  dty,  and  are  under  Its 
exclusive  control.  It  is  the  dty's  duty  to 
exerdse  ordinary  care  in  causing  an  inspec- 
tion of  them  from  time  to  time,  In  order  that 
needed  repairs  may  be  made  therein  and 
obstructions  removed  therefrom.  The  indi- 
vidual whose  property  may  be  subjected  to 
destruction  by  a  defective  sewer  has  neither 
the  duty  nor  the  right  of  Inspection ;  neither 
does  he  have  the  authority  to  repair.  The 
first  knowledge  that  he  has  or  can  have  that 
an  obstruction  exists  in  the  sewer  is  when 
his  property  suffers  damage  which  is  caused 
thereby.  There  appears  no  good  reason  why 
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tity  Bhotild  be  entitled  to  notice^  ^Cher 
actual  or  constxuetive^  of  a  d^ect  or  bbstruc- 
tioB  in  one  of  Its  sewers  as  a  neeessair  ele- 
ment of  llaldlltj,  when  muiti  doCect  or  ob> 
stnictifnt  Is  such  that  it  would  have  been  dls- 
comed  by  reasonable  Inspectioni  Manifest' 
ly.  the  liability  of  a  municipal'  ootporatlon 
for  defects  or  obstructions  in  its  sewers 
should  be  measnied  by  a  different  rate  from 
that  which  appUes  to  defects  or  obstmctions 
on  its  streets  or  sidewalk^  AfcCarthy  y. 
City  of  Syracuse,  46  N.  Y.  191;  Tandei^ce 
T.  City  of  Philadelphia.  103  Fa.  102.  The 
latter  case  states  the  principle  ^8  follows: 
"The  mere  abseuce  of  Uils  notice,  does  not 
neeessarily  absolTe  the  city  ;Crom  the  charge 
of  negligence  Its  du^  to  keep  its  sewers 
in  r^tr  is  not  performed  by  waiting  to  be 
notified  by  dtlseos  that  they  are  out  of  re-, 
jMir.  and  reiniring  them  only  when  the  at- 
tentiim  of  the  officials  is  called  to  the  dam- 
age th^  bare  occasioned  by  ha^ng  become 
dilapidated  or  obstructed;  hut' it  iuToWes 
the  ezerdse  of  a  reasonable  degree  of  watch- 
fulness In  ascertaining  their  condition  from 
time  to  time,  and  preventing  them  from  be- 
coming dilapidated  or  obstructed.  Where  the 
obstruction  or  dllai^datlon'  is  an  ordinary 
result  of  the  nse.  of  the  sewer,  which  ought 
to  be  anticipated  and  could  be  guarded 
against  by  occasional  examination  and  cleans- 
ing, the  omission  to  make  buc2i  examinatlonB 
and  to  keep  the  sewers  clear  is  a  neglect  of 
duty  wUdi  renders  the  dty  liable."  ' 

[  SI  The  third  inquiry  is,  Do  the  facts  above 
stated  make  a  prima  ibde  showing  of  negli- 
gence on  the  part  of  the  appellant?  These 
facta  estabUedi  (1)  the  obstruction,  (2)  the 
amount  of  consequential  damage  to  the  re- 
spondent's property,  and  (3)  that  there  ex- 
isted no  extraordinary  conditions,  such  aa 
excesrive  floods  or  f  resheta,  that  could  have 
overloaded  the  sewer  and  thereby  caused  the 
obstruction.  It  is  argued  that  these  three 
elementa  preBumpUvely  establish  negligence, 
and  cast  upon  the  appellant  the  burden  of 
showing  that  it  had  exercised  ordinary  care 
in  performing  ita  duty  of  inspection.  We 
think  these  tacta  make  a  prima  facie  show- 
ing of  negligen<%,  and  cast  upon  the  appel- 
lant the  dnty  of  showing  that  reasonable  In- 
spection had  been  made.  Had  the  appellant 
met  this  burden,  and  by  competent  evidence 
established  tluit  it  had  exercised  ordinary 
care  in  the  matter  of  Inspection,  this  would 
have  been  a  complete  defense,  to  the  action. 
The  city  could  not  be  held  liable  fbr  defects 
or  (rtwtmctlonB  which  a  reasonable  Inspec- 
tion would  not  luive  dlscovcnred.  Whetbor  or 
not  there  had  been  an  inspection  \raR  a  fact 
3)ecnllarly  witldn  the  knowledge  of  the  ap- 
pelant; and  it  would  be  an  unreasonable 
rule  tiiat  wOuld  require  a  dtiaoi,  as  a  neces- 
suy  element  of  his  cause  of  action  in  cases 
of  this  dutracter,  to  establtah  by  affirmative 
eri^ence  the  nonexistence  of  a  tact  of  which 
be  did  not  hare  knowledge,  and  whldi>  in 


many  cases  he  would  be  unable  to  ascertain, 
and  which  is  entirely  within  the  knowledge 
of  the  dtr.  If  there  had  been  an  Inspectioh. 
the  dty  knew  It;  and  It  should  have  met  the 
prima  tede  case  by  showing  that  fact  Thore 
Is  nothing  in  tiie  oidnlon  in  Hayes  v.  Van- 
couver, 61  Wash.  636, 112  Pac.  498,  which  Is 
stare  decisis  as  against  the  conclusions  here 
readied. 

There  bdng  no  dispute  as  to  the  amount 
of  the  damage,  and  the  appellant  having  In- 
troduced no  evidence  to  meet  the  presump- 
tive Eihowing  of  negligence  on  the  part  of 
tiw  respondent,  the  .trial  court  did  not  com- 
mit xever^ble  error  In  sustaining  the  mo- 
tion for  a  directed  verdict. 

The  IndgmoQt  will  tho^ore  be  affirmed. 

MOUNT,  ELLIS,  MORRIS,  and  FUU^IQR- 
TON,  JJ^  concur. 


(n  waA.  SES) 

KEELBR  V.  PARKS  et  aL 
(Sapraufe  Court  of  Washington.  Feb.  24, 19^.) 

1.  Action  S  62*)  —  Prematobx'  XJowaaaM- 
ifZNT— Coiocunrrr  Pbdpebtt. 

.  Complainant  in  Morember,  1911.  com- 
menced an  action  in  her  maiden  name  to  set 
aside  a  deed  procured  by  the  individual  defend- 
ant to  the  defendant  corporation,  on  tile  ground 
of  interest  acquired  therein  vtmle  she  was  the 
wife  of  the  individoal  defendant,  and  alle^ 
that  in  April,  1911,  the  individual  defendant 
was  granted  a  divorce  by  a  decree  which  made 
no  disposition  of  community  property,  and  a 
supplemental  complaint  filed  June,  1812,  al- 
leged that  in  -May,  -1912,  a  final  judgment  of 
divorce  was  entered  in  accordance  witii  the  in- 
terlocutory decree.  Defendant  pleaded  the  in- 
terlocutory decree '  and  statutes  showing  that 
the  marital  relation  was'  not  dissolved  before 
the  final  decree  entered  in  May,  1912.  Held 
that,  as  the  marriage  relation  had  not  been  dis- 
solved at  the  commencement  of  the  action,  it 
was  prematnrely  brought 

[Ed.  Note.— For  other  cases,  see  Action,  Oest 
Dig.  H  71S-728 ; .  Dec.  Dig.  |  62.*] 

2.  Pleadino  d  274^— SuKPuafEnTAi.  Piaao- 

iNO — Ofsice. 

Under  Rem.  &  Bal.  Code.  {  308,  the  office 
of  a  supplemental  pleading  is  to  show  fiacts 
which  occurred  after  the  fonAer  pleadinflB'Were 
filed :  to  enlarge  or  change  the  kiad  of  relief 
to  which  a  party  may  be  entitled  upon  a  cause 
of  action  existing  at  the  time  the  connnaace- 
mtint  of  the  suit. 

[Ed.  Note.— Fm  other  cases,  see  Pleading, 
Cent  Dig.  |  832;  Deb  Dig.  {  274.*} 

8.  PUADINO  (8  279*)— SUFPUWEIfTAI.  PlXAD- 
IHG— DimiRKNT  CaUBS  OP  ACTION.  - 

It  is  not  allowable  .for  a  supplemental  com- 
plaint to  set  up  a  class  of  facts  which  are  at 
complete  variance  witli,  and  antagonistic  to,  the 
facts  existing  when  the  action  was  commenced ; 
SO  tiiat,  where  the  cause  of  action  was  prema- 
ture, it  could  not  be  the  basifl  for  a  supple- 
mental complaint 

[Ed.  Note.— For  other  cases,'  see  Pleading, 
Cent  Dig.  88  836-841;  Dec  Dig.  |  279.*] 

4.  Pleading  (S  279*)— Stjtplementai.  Com- 
plaint—Dbpabtubb  ntoic  Complaint. 
Where  complainant  brought  an  action  in 
her  maiden,  name  as  a  divorced  woman,  seeking 
to  set  aside  a  deed  of  real  property  which  the 
individual  defendant  during  the  existence  of 
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their  relation  of  husbaod  aod  wife  had,  after 
coDtracting  to  purchase  the  land  with  communi- 
ty funds,  caused  the  land  to  he  conveyed  to  de- 
fendant corporation,  and  to  be  adjudged  the 
owner  of  an  undivided  one-half  interest  therein, 
and  by  her  reply  admitted  that  she  was  not 
dirorced  when  the  action  was  begun,  she  could 
not,  after  the  divorce  became  effective,  by  sup- 
plemental complaint,  depart  from  the  cause  of 
action  pleaded,  and  recover  on  the  ground  that 
the  contract  for  its  parchase  vested  tae  equitable 
title  in  the  community,  and  that  under  the  stat- 
ute a  married  woman  could  maintain  an  action 
against  her  husband,  or  any  other  person,  for 
the  protection  of  her  property  rights,  and  that 
npon  entry  of  a  decree  of  divorce,  where  no 
dupoaition  is  made  of  the  fiommuniiy  property, 
the.  former  members  held  title  thereto  as  tenants 
In  common. 

[E^d.  Note.— For  other  cases,  see  PleadiniL 
Gent  Dig.  Si  836-841 ;  Dec.  Dls.  |  279 .•] 

Department  1.  Aj^al  from  Superior  Court, 
Kfaig  Comity;  R.  B.  Albertson,  Judge. 

.Action  by  Mabelle  Keeler  against  R.  B. 
Parks  and  Parks  Bros.  &  Co.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Hamlin  &  Meier,  of  Seattle,  for  api>el- 
lant  Wm.  Hickman  Moore  and  Morris  & 
Shipley,  all  of  Seattle,  for  respondents. 

GK>SE,  J.  The  ar^Uant,  who  was  the 
plaintiff  below,  brought  this  action  In  her 
maiden  name,  to  set  aside  a  deed  conTeylng 
certain  real  property  to  the  defendant  cor- 
poration. A  Judgment  dlsmissliig  the  action 
without  prejudice  was  entered  upon  the 
pleadings,  on  tlie  ground  that  the  action  bad 
been  prematurely  commenced,  and  that  at 
the  time  of  Its  commencement  no  cause  of 
action  existed  In  her  favor. 

The  action  was  commenced  In  Novonber, 
1911.  It  is  alleged  in  the  original  complaint 
that  the  appellant  and  the  respondent  R.  B. 
Parks  were  husband  and  wife  at  all  times 
mentioned  In  the  complaint  until  the  22d  day 
of  April*  1911;  that  in  1906  the  respondent, 
her  then  husband,  acting  for  the  community, 
entered  Into  a  contract  for  the  purcliase  of 
the  land  in  controversy ;  that  the  payments 
were  made  from  community  funds  conform- 
ably' to  the  requirements  of  the  contract, 
so  that  the  community  became  entitled  to  a 
conveyance  of  the  proi>erty  on  the  12th  day 
of  February,  1911;  that  the  respondent  hus- 
band, intending  to  cheat  and  defraud  the 
appellant  out  of  her  cooimunity  interest  In 
the  property,  without  her  knowledge  caused 
fc  to  be  conveyed  by  the  bolder  of  the  legal 
title  to  the  respondent  corporation,  he  then 
being  its  treasurer;  that  thereafter,  and  on 
or  about  the  21st  day  of  April,  1911,  In  an  acr 
tion  In  the  superior  court  of  the  state  ol 
California  In  the  county  of  San  Francisco, 
the  appellant  "was  duly  granted  a  decree  of 
divorce  from  the  said  defendant  B.  B.  Parks," 
which  decree  restored  her  maiden  name,  by 
which  she  sues,  and  that  no  disposition  was 
made  of  the  community  prbperty.  The  pray- 
er is  that  the  property  be  adjudged  the  "Joint 
property"  of  the  appellant  and  her  former 


husband,  and  that  the  resp<nident  corpora- 
tion be  directed  to  conv^  to  ber  "an  undivid- 
ed (Mie-balf  Interests*  in  the  property,  wall 
that  her  title  thereto  be  qaleted.  In  Jnn^ 
1912,  the  at^IIant  filed  a  sai^anaital  con- 
plaint  wherein  abe  allied  that,  in  tbe  di- 
vorce action  in  the  state  of  California,  where- 
in her  bnstnnd  was  tbe  plaintiff  and  sbe  was 
the  defmdant.  It  was  adjudged,  on  or  about 
the  27tb  day  of  AprU,  ISU,  that  the  hnsband 
had  estaUlshed' grounds  for  the  dissolntitui 
of  tbe  marriage  bonds,  and  that  **an  Intw- 
locutory  decree"  waa  entered  directing  a  final 
Jodgment  of  divorce,  and  that  thereafter,  and 
on  or  about  tbe  3d  day  of  May,  1912,  a  final 
Judgment  was  ^uly  entered  In  accordance 
with  tbe  proTl^na  of  tlw  Interlocutory  de- 
cree. She  prayed  n^ef  as  In  tbe  original 
•complaint  Tbe  respondente  In  separate  an- 
swers, after  denying  certain  avermente  of 
the  complaint,  set  forth  portions  of  both  tbe 
Interlocutory  and  final  decrees  in  the  divorce 
action  in  heec  verba.  Tlie  former  recites  that 
the  respondent  husband,  the  plaintiff  therein, 
"is  Mitltled  to  an  interlocutory  decree"  ad- 
Jud^ng  that  he  has  established  grounds  for 
tbe  dissolution  of  the  marriage  bonds,  sutK 
Ject  to  the  provisions  of  the  statute,  "and 
that  upon  the  expiration  of  one  year  from  the 
entry  of  this  decree,  final  Judgmrat  granting 
said  decree  and  restoring  said  parties  to  tbe 
status  of  single  persons  be  entered  herein." 
The  final  decree  which  was  entered  on  the 
2d  day  of  May,  1912,  recites:  "Wherefore 
It  is  hereby  ordered,  adjudged,  and  decreed, 
and  this  court  does  hereby  order,  adjudge, 
and  decree,  that  the  marriage  between  said 
plaintiff  and  said  defendant  be  and  the  same 
Is  hereby  dissolved,  and  the  said  parties  are, 
and  each  of  them  is,  freed  and  absolutely  re- 
leased from  the  bonds  of  matrimony  and  all 
obligations  thereof,  and  restored  to  the  sta- 
tus of  single  persons,  and  It  is  further  order- 
ed that  said  defendant  is  permitted  to  resume 
her  maiden  name,  to  wit,  Mabelle  A.  Keeler." 
The  affirmative  answers  set  forth  the  provi- 
sions of  the  statutes  of  the  state  of  Callfor* 
nla,  defining  the  effect  of  an  interlocutory 
decree  in  divorce  actions,  and  directing  the 
time  when  the  final  decree  may  be  entered. 
It  is  then  alleged  that  the  statutes  pleaded 
have  been  construed  by  the  court  of  last 
resort  In  the  state  of  California  to  mean  that 
the  marriage  relation  is  not  dissolved  by  tbe 
entry  of  the  interlocutory  decree,  but  that  It 
Is  only  dissolved  when  the  final  deciee  has 
been  entered;  that  at  the  time  this  action 
was  commenced.  In  Novemlwr,  1911,  the  mar- 
riage relation  had  not  been  dissolved;  that 
no  cause  of  action  had  accrued  in  favor  of 
the  appellant,  and  that  her  action  "was 
prematurely  commenced."  The  a[^>ellant  re- 
plied, admitting  that  at  the  time  of  the  com- 
mencement of  the  action  the  bonds  of  matri- 
mony existing  between  herself  and  her  hus> 
band  bad  not  been  dissolved. 
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[1-S]  Tbe  moUon  for  s  Judgment  dlsmiss- 
1b;  the  action  npon  the  pleadings  was  prc^ 
erly  sustained.  The  pleadings  sbow  that  the 
action  was  premature.  A  state  of  facts  that 
bad  not  ripened  Into  a  cause  of  action  when 
the  suit  was  commenced  cannot  be  sui^Ie- 
mented  by  a  class  of  facts  that  came  Into 
being  later  so  as  to  make  a  cause  of  action. 
Id  other  words,  it  is  not  dUowable,  in  a  8ui>- 
plemental  complaint,  to  set  up  a  class  of 
facts  which  are  at  complete  Tariance  with, 
and  antagonistic  to,  tbe  facts  which  exist- 
ed when  the  action  was  commenced.  The 
original  complaint  is  based  upon  a  state  of 
facts  which  did  not  then  exist  The  office  of 
a  sni^lementat  pleading  is  to  show  facts 
"which  occurred  after  the  former  pleadings 
were  filed."  Rem.  &  BaL  Code,  |  30&  "To 
entitle  the  plaintiff  to  file  a  supplemental  bill, 
and  thereby  to  obtain  the  benefit  of  the  for- 
mer proceedings,  it  must  be  in  respect  to  the 
same  titles  in  the  same  person,  as  stated  in 
the  original  bill.  Thus,  If  a  person  should 
file  an  original  bill,  as  heir  at  law  of  the 
mortgagor,  to  redeem,  and  it  should  turn  out, 
upon  an  issue  and  hearing  of  the  cause,  that 
he  is  not  the  heir  at  law,  and  .  he  afterwards 
purchases  the  title  of  the  true  heir  at  law, 
be  cannot  file  a  supplemental  bill  to  have  the 
bttieflt  of  the  former  proceedings;  for  he 
claims  by  a  different  title  from  that  asserted 
In  the  original  bill.  His  true  course  would 
be  to  file  an  original  bill."  Story,  Equity 
Pleadings  (10th  Ed.)  i  339. 

In  Gnnby  t.  Ingram,  67  Wash.  97,  106 
Pac  4DS,  86  L.  R.  A.  (K.  S.)  232,  an  action 
was  commenced  to  foreclose  a  mortgage  for 
an  alleged  default  in  tbe  payment  of  Inter- 
est, which  by  the  terms  of  the  note  matured 
the  whole  debt.  Thereafter  a  supplemental 
complaint  was  filed,  in  which  It  was  alleged 
that  the  principal  debt  bad  matured  and  was 
unpaid.  After  holding  that  there  had  been  a 
valid  tendOT  of  the  Interest,  the  eoort  said : 
"Of  course,  it  the  first  actlm  was  premature, 
whidi  we  are  constrained  t»  hold,  It  la  mani- 
fest that  It  could  not  be  the  baais  for  the 
supplemental  complaint  which  was  Sled  in 
the  case."  See  to  the  same  effect,  Otto  t. 
GrllBn.  M  Wash.  606,  103  Pac.  789;  Com- 
mercial Bank  t.  Hart,  10  Wash.  803,  38  Pa^. 
1114;  Anglr  t.  Foresman,  2S  Wash.  5^ 
63  ^c.  201;  Davis  t.  Erickson,  8  Wash.  654, 
29  Pac.  86;  Lawrence  t.  Pedersw,  34  Wash. 
1,  74  Pac.-  1011;  Andrews  t.  Andrews,  3 
wash.  T.  286, 14  Pa&  68;  Maynard  t.  Green 
(0.  Cy  80  Ped.  643.  In  Aagtz  v.  Foresman  a 
writ  of  attachment  was  sued  out  upon  a  note 
which  had  not  then  matured  conformably  to 
the  provisions  of  the  statute,  permitting  the 
issuance  of  the  writ  when  the  requisite  facts 
exist  and  nothing  but  time  is  wanting  to  fix 
an  absolute  indebtedness.  Thereafter  the 
writ  was  dissolved,  and  it  was  held  that  the 
action  abated,  although  the  note  bad  matured 
before  tbe  order  was  made.  In  Lawrence 
T.  Pederson  the  court  in  SDeaking  of  the  ot- 
130F.-8 


fice  of  a  supplemental  pleading,  said:  'TThe 
office  of  a  supplemental  complaint  Is  merely 
to  enlarge  or  change  tbe  kind  of  relief  to 
which  a  party  may  be  entitled  upon  a  cause 
of  action  existing  at  the  ttme  of  the  com- 
mencement of  the  suTt"  In  Andrews  v.  An- 
drews the  wife  sought  to  vacate  a  Judgment 
entered  against  her  husband  1^  confession, 
on  the  ground  that  the  Indebtedness  upon 
which  the  judgment  was  confessed  was  ficti- 
tious, and  to  set  aside  a  sale  of  real  estate 
upon  an  execution  issued  upon  the  judgment, 
alleging  that  the  real  estate  was  community 
property.  After  the  cause  was  at  issue,  she 
asked  leave  to  file  a  suppl^ental  comidaint 
showing  her  divorce  from  her  husband,  a 
Judgment  against  blm,  and  her  purchase  of 
bis  Interest  in  the  community  real  estate  at 
an  execution  sale  under  her  judgment,  alleg- 
ing that  her  judgment  became  a  lien  prior 
to  the  time  tbe  Judgment  lien  of  the  other  de- 
fendant attached.  This  was  refused,  anij 
her  action  was  dismissed.  In  affirming  the 
Judgment,  It  was  held  that  tbe  proposed  sup- 
plemental complaint  "would  have  effected 
a  revolution  in  the  issues  to  be  determined, 
and  would  have  amounted  to  a  substitution 
of  a  new  cause  of  action." 

[4]  The  appellant  argues  that  the  con- 
tract for  the  purchase  of  the  land  vested  the 
equitable  title  In  the  community ;  that  under 
the  statute  a  married  woman  may  maintain 
an  action  against  her  husband,  or  any  other 
person,  for  the  protection  of  her  proper^ 
rights,  both  separate  and  community,  where 
the  requisite  facts  exist,  and  that  upon  the 
entry  of  a  decree  of  divorce  when  no  dis- 
position Is  made  of  the  community  proper- 
ty, the  former  members  of  the  community 
hold  title  to  the  community  property  as  ten- 
ants In  conltoon.  The  vice  of  the  argument 
lies  In  tbe  fact  that  the  app^ant  did  not 
commence  her  action  as  a  married  woman, 
nor  did  she  seek  to  have  the  property  restor- 
ed to  the  commonlty.  She  alleged  that  she 
was  a  divorced  woman,  and  prayed  that  a 
decree  be  entered  directing  a  conveyance  of 
an  undivided  one-half  interest  in  tbe  proper- 
to  her.  In  her  supplemental  complaint 
she  pleads  that  the  final  Judgment  was  en- 
tered after  the  commencemrat  of  her  action, 
and  in  her  reply  admits  that  she  was  not 
divorced  when  her  action  was  commenced. 
It  Is  one  of  tbe  fundamentals  of  the  law 
that  one  cannot  plead  one  cause  of  action  and 
recover  upon  another  which  is  the  antitbesls 
of  the  cause  first  pleaded.  If  she  had  a 
cause  of  action  in  tbe  beginning,  which  we 
need  not  decide,  she  failed  to  plead  It*  bnt 
seeks  to  recover  upon  a  different  one,  which 
later  came  Into  being. 

Other  issues  tendered  were  not  passed  up* 
on  by  the  trial  court,  and  will  not  be  con- 
sidered on  this  appeal. 

The  judgment  Is  affirmed. 

CROW,  C.  J.,  and  PARKBB.  CHADWXCK, 
and  MOUNT.  JJ«  concur. 
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SABOBB  «t  ox.  r.  BALDWIN. 

(Sapreme  Coart  of  Washington.    Feb.  21* 

1913.) 

HlGHWATS    (I    7*) — GSTABUSHIOERT  —  ETI- 

DBNCE— "Public  Highway." 

An  owner  of  land  agreed  on  the  abandon- 
ment of  a  highway  that  two  owners  of  neigh- 
boring lands  could  pass  over  hia  land  to  reach 
a  public  highway.  A  road  wai  opened  for  them, 
and  improved.  Thereafter  a  third  person  be- 
gan to  use  the  road,  and  subBequentty  the  two 
owners  ceased  the  use  thereof  because  they  ac- 
quired another  access  to  a  public  highway. 
The  third  person's  use  continued  for  about  10 
years.  During  the  time  the  road  was  used 
about  f  25  of  public  money  was  expended  in  re- 
pairing it,  hat  the  coun^  subsequently  refused 
to  recognize  it  as  a  public  highway.  Held,  that 
the  road  was  not  a  public  highway  within  Rem. 
St  Bal.  Code,  S  5657.  making  roads  public 
highways  when  they  nave  been  worked  and 
kept  op  at  the  expense  of  the  iKiblic  for  not 
less  than  seven  years. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §8  10,  12-14.  16,  18;  Dec  Dig.  8  7.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3291-3306;  vol.  8,  p.  7678.] 

Department  2.  Appealfrom  Snperlor  Court, 
Mason  County;  John  B.  Mitchell,  Judge. 

Action  by  C.  H.  Saeger  and  wUe  against 
G.  C.  Baldwin.  From  a  Judgment  for  plaln- 
tUb,  defendant  appeals.  Afflrmed. 

Marlon  Garland,  of  Shdton,  and  Troy  ft 
StnrdeTant,  of  Olympia.  tor  appellant.  T. 
P.  Flak,  of  Sh^ton,  for  respondents. 

PARKER.  J.  The  plaintiffs  se^  to  have 
the  defendant  enjoined  from  trespassing 
upon  their  land  by  passing  over  it  on  what 
he  claims  to  be  a  public  highway.  A  trial 
upon  the  merits  resulted  in  judgment  In 
favor  of  the  plaintiffs  as  prayed  for,  from 
which  the  defendant  has  appealed. 

For  a  period  of  some  14  years  prior  to  the 
comraenceiiient  of  this  action,  respondsits 
had  been  the  owners  of  a  40-acTe  tract  of 
land  along  the  north  line  of  which  runs  a 
county  road.  Appellant  owns  a  40-acre  tract 
of  land  adjoining  reqwndents'  land  upon 
the  south,  which  he  has  owned  for  about 
eleven  years.  Prior  to  about  14  years  ago, 
a  road  ran  across  the  land  now  owned  by 
appellant  In  an  easterly  and  westerly  direc- 
tion, which  road  was  abandoned  upon  the 
estebllshmmt  of  the  county  road  to  the 
north  of  respondents'  land.  Shortly  attat 
the  abandonment  of  the  old  road  and  the 
establishment  of  the  new  one,  respondents 
consented  that  two  of  their  neighbors  to 
the  south,  a  Mr.  Ellson  and  a  Mr.  Barger, 
could  use  a  roadway  over  their  land  to  reach 
the  new  county  road  on  the  north.  R^pond- 
ent  C.  H.  Sa^er  testified  as  to  this  agree- 
ment or  understanding  with  his  two  neigh- 
bors as  follows;  "After  the  county  road  was 
moved  north  of  my  place,  Mr.  Barger,  who 
lived  south  of  Ellson's  place,  had  no  road. 
I  made  an  agreement  with  him  and  Mr. 
Ellson,  that  -a  private  road  should  be  juade 


acrow  my  land  «pA  town  .EUBon'i  land 
for  tbe  use  of  Bargw  and  BUaon.  It  was 
nnderstood  that  it  was  to  be  a  private  road. 
After  the  road  was  fl»d  so  as  to  be  used, 
EUson  fenced  op  the  part  cm  his  land,  and 
would  not  let  Barger  on^  «w  him,  and  I 
th^  refused  to  let  Ellson  nse  tbe  road  over 
my  land.  It  was  agreed  that  the  old  road 
sboold  be  nsed  until  I  should  f&taa  and  clear 
my  land,  and  Uiat  then  I  wonld  give  a  lane 
along  tta  west  side  <tt  wy  land."  The  road 
was  opened  and  InqinoTed  snffldent  for  use 
by  these  ndghbors  near  the  west  line  of 
respondents'  land,  being  in  some  places  as 
much  as  80  feet  therefrom.  Thereafter, 
some  10  or  11  years  before  the  commence- 
ment of  this  acOoD,  aM>dlBnt  commenced  to 
use  this  read,  and  thereafter,  but  evIdenUy 
long  t>tf ore  the  commav^moit  of  thla  action, 
EUson  and  Ba^er,  who  bad  aoqnlred  egress 
to  a  county  road  upon  the  west  from  their 
places,  ceased  the  use  of  the  road  here  in 
question.  TIds  resulted  in  no  one  excest  ap- 
pellant having  any  special  Interest  In  the 
use  of  this  road.  -  Ai^idlant  ocmtlnaed  to 
use  it  until  a  ^lort  time  before  the  omn- 
mencement  of  this  action  whoi  it  was  dos- 
ed by  respondents'  building  a  fence  across 
It  and  It  la  to  prevent  appellant's  int»fer- 
ence  with  the  fence  and  the  continued  nse  of 
the  road  that  this  action  was  commenced. 
For  many  years  prior  to  tlw  commencement 
at  this  action  the  road  was  used  practically 
exclusively  for  ttavd  to  and  from  appel- 
lant's place.  This  in  any  event  waa  true 
after  Ellson  atad  Barger  ceased  to  use  it. 
Respondwts  caused  a  gate  to  be  maintained 
across  the  road  for  a  period  of  time  whldi 
was  less  than  seven  years  prior  to  the  com>- 
mencement  of  this  action.  Some  small 
amount  of  work  was  done  upon  this  road  at 
the  expense  of  the  county.  Without  attempt- 
ing to  state  In  detail  the  evidence  on  this 
subject  we  deem  It  sufficient  to  say  that 
during  the  entire  period  from  the  commence- 
ment of  the  use  of  It  by  Elison  and  Barger 
up  imtll  the  time  of  the  commencement  of 
this  action,  the  expenditure  made  by  the 
county  upon  It,  Including  the  alleged  work- 
ing out  of  some  poll  tax,  In  no  event  ex- 
ceeded $20  or  $25,  and  ev^  this  expenditure, 
at  least  in  considerable  part,  was  based  np: 
on  very  doubtful  authorization  by  the  prop- 
er authorities  of  the  county.  Tbe  evidence 
also  tends  to  show  that  tbe  county  has  In 
decent  years  refused  to  lecognUtt  tt  aa  a 
public  highway. 

Counsel  for  appellant  rest  tbe  right  to 
have  this  road  kept  open  for  travel  upon 
the  theory  that  It  Is  a  public  highway;  that 
Is,  that  It  has  been  created  such  by  prescrip- 
tion, and  also  by  the  use  and  maintenance 
thereof  by  expenditure  of  public  funds 
thereon  for  seven  years  under  section  5657, 
Bem.  &  Bal.  Code.  We  are  of  the  opinion 
that  neither  of  these  contentions  can  be  8uc» 
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cessfally  maintained.  The  seven-year  stat- 
ute relied  upon  makes  such  roads  public 
hlE^wsTB  only  when  tbey  "heTe  been  worked 
and  kept  up  «t  the  expose  of  the  pnbllc" 
for  a  period  of  not  less  than  seven  years. 
It  seems  dear  to  n&  that,  even  conceding 
that  public  money  has  been  expended  upon 
this  road  to  the  extent  claimed,  It  would 
not  be  snffldent  to  create  It  a  public  high- 
way. It  Is  suggested  that  in  any  event  sec- 
tion 6657  is  not  prospective  m  Its  effect,  but 
only  relates  to  roads  which  had  public  mon- 
ey expended  upon  them  In  their  maintenance 
prior  to  the  passage  of  that  section.  We 
find  It  unnecessary,  however,  to  declae  that 
question.  Nor  do  we  think  the  ptfbllc  use 
of  this  road  has  been  such  as  to  create  It  a 
public  highway  by  prescription.  In  the  case 
of  Megrath  v.  NIckerson,  24  Wash.  235,  238, 
64  Fac.  163,  164,  we  held  that:  "To  es- 
tablish a  highway  by  prescription,  there 
must  be  an  actual  public  use,  general,  unin- 
terrupted and  continuous,  under  claim  of 
right,  for  the  term  of  years  necessary  to 
establish  the  right"  It  seems  clear  to  us 
there  has  been  no  such  use  here  shown. 
The  judgment  Is  affirmed. 

MOUNT,  MAIN,  GOSB,  and  CHADWIOE, 
J  J-  eoncnr. 


(72  Wash.  MB) 

■  LEWIS  COUNTY  v.  MONFORT. 

(Supreme   Court   of   Waahington.    Feb.  24, 
1913.) 

1.  Counties  (|  e?*)— Acts  or  County  Cok- 

MlflBIONEBa. 

There  are  two  exceptions  to  the  mle  that 
the  lodgment  of  a  board  of  county  commission- 
eiB  u  conclusive  upon  gueationa  within  its  ju- 
risdiction; the  first  being  based  upon  Rem.  & 
BaL  Cod&  I  8908,  authorising  a  review  of  its 
orden,  and  iba  second  In  cues  where  the  boaid 
acta  ministerially  without  discretion. 

[Ed^  Note.— For  other  cases,  aee  Countiei, 
Cent  Dig.  M  74,  76;  Dec.  Dig.  {  67.*] 

2.  CouKTZKs  (S  57*)— County  CoioassioifBBs 

— CONCLUSIVKNEBS  OF  ACTB. 

The  determination  by  a  board  of  county 
comnusrioners,  for  the  purpose  of  fixing  the 
classification  of  the  coonty,  that  It  contained 
a  certain  population,  waa  concluaive,  so  as  to 
prevent  the  county  from  recovering  back  aalary 
p^  to  a  eoonty  clerk,  based  upon  such  dete:^ 
mlDatiim;  the  board  having  acted  in  a  quasi 
judicial  capacity  in  making  such  determination. 

[Ed.  Note.— For  other  cases. 
Cent  Dig.  »  74.  76;  Dec.  Dig.  |  67.»J  . 

3.  COUNTIXS  d  76*)— COUNTT  OmCKBS— SAL- 
UtOB. 

Where  Ibe  law  fixed  the  salary  of  a  coun- 
ty officer,  the  txmrd  ni  county  conmiisaloDera 
has  no  discretion  to  change  It;  and  its  order, 
attempting  to  antborixe  a  salary  in  excees  of 
that  provided  by  law,  will  not  justify  the  re- 
cdpt  at  the  excess  sslary. 

[Ed.  Not&— For  otiier  cases,  see  Oonntiee, 
Cent  Dig.  «  lift.  117,  1&4;  Dec  Dig.  |  76.*] 

4.  C0UNTIC8  (i  76*)— OmcxBs— SiaiJutT— 

OvmPATlONT. 

The  acceptance  of  a  smaller  salary  by  a 
conoty  clert  than  that  previously  paid  to  him, 


pursuant  to  a  daaslfication  of  the  county  by 
the  county  commissioners,  after  it  had  been  ad- 
judicated In  a  case  to  which  he  was  not  a  par- 
ty that  luch  clasaification  was  erroneous,  would 
not  prevent  him  from  retaiDing  the  increased 
salary  voluntarily  paid  him  before  such  adju- 
dication. 

[Ed.  Note.-~For  other  casea,  see  Couotles, 
Cent  Dig.  IS  116,  117,  134;  Dec.  Dig.  {  75.*] 

Department  1.  Appeal  from  Superior  Court, 
Lewis  County ;  A.  EL  Bice,  Judge. 

Action  by  the  County  of  Lewis  against  D. 
W.  Monfort  From  a  Judgment  for  plaintiff, 
defendant  appeals.  EEevereed,  with  directions 
to  sustain  demurrer  to  the  complaint. 

W.  H.  Thompson,  of  Seattle,  tor  appellant' 
Forney  ft  Ponder,  of  Gfaeballs,  for  respondent 

'  GOSE,  J.  The  plaintiff,  the  county  of  Lew- 
is, brought  this  action  to  recover  a  portion  of 
salary  theretofore  paid  to  the  defendant  as 
county  clerk  of  that  county.  The  complaint 
alleges  that  the  defendant  was  elected  coun- 
ty clerk  of  Lewis  county  at  the  general  elec- 
tion held  on  the  8d  da/  of  November,  1908. 
for  the  term  commencing  on  the  11th  day  of 
January,  1909 ;  that  prior  to  the  date  of  the 
election  tlie  county  had  been  legally  ascer- 
tained to  be  a  county  of  the  thirteenth  class; 
that  on  the  17th  day  of  February,  1909,  the 
board  of  county  commissioners  of  Lewis  coun- 
ty, acting  Illegally,  found  that  the  county, 
on  the  l8t  day  of  November,  1908,  had,  and 
then  had,  a  population  of  more  than  36,000 
Inhabitants,  and  caused  an  order  to  that  ef- 
fect to  be  entered  upon  Its  records,  and  "at- 
tempted" by  such  order  to  raise  the  classifica- 
tion of  the  county  from  the  thirteenth  to  the 
seventh  class,  the  order  to  take  effect  as  of 
the  Ist  day  of  November,  1908;  tliat  on  the 
1st  day  of  March,  1909,  the  board  of  com- 
missioners entered  an  order,  directing  the 
county  auditor  to  draw  warrants  for  salaries 
of  the  various  county  officers  as  provided  by 
law  for  counties  of  the  seventh  class  from 
and  after  January  1,  1909;  and  that,  pursu- 
ant to  such  order,  the  county  auditor  Issued 
salary  warrants  to  the  defendant  as  directed, 
up  to  and  Including  the  5th  day  of  Decem- 
ber, 1910.  It  Is  further  alleged  that  the  or- 
der mentioned  was  made  without  due  deliber- 
ation, ui>on  insufficient  and  unreliable  data, 
without  due  or  proper  Investigation,  Inad- 
visedly, and  through  ndstake;  and  that  the 
county,  at  the  time  the  order  was  entered, 
and  at  no  time  thereafter,  had  a  population 
of  35,000  Inhabitants.  The  complaint  fur- 
ther alleges  that  on  the  19th  day  of  Decem- 
ber, 1910,  In  an  action  then  pending  In  the 
superior  court  of  Lewis  county,  wherein  one 
Frase  was  plaintiff  and  the  county  auditor 
of  Lewis  county  was  the  defendant,  a  decree 
was  entered,  whereby  it  was  adjudged  that 
the  county  did  not  have  a  population  greater 
than  82,127  on  the  1st  day  of  November,  1908, 
or  at  any  subsequent  time,  as  shown  by  the 
federal  census*  of  1910,  and  restrained  the 
county  auditor  from  issuing  salary  warrants 
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in  excess  of  the  amotmt  proTlded  by  law  for 
counties  ct  the  tenth  class;  and  that  since 
the  ttitry  of  such  Judgment  ttie  deftodant  has 
accepted  warrants  for  his  salary  at  fl28  per 
month.  The  salary  of  the  county  clerk  In 
counties  of  the  thirteenth  and  tenth  classes 
is  fl,500  per  annum,  and  for  counUes  of  the 
seventh  class  it  Is  $1,800  per  annum.  A  de- 
murrer to  the  complaint  was  overruled.  The 
defendant  electing  to  stand  upon  his  demur- 
rer, a  judgment  was  ottered  against  him  for 
the  salary  paid  him  in  excess  of  that  provid- 
ed for  in  conntieB  of  the  thlrteentb  class. 

Stripped  of  its  elalioration,  the  complaint 
means  that  the  order  entered  by  the  board  of 
county  commissioners,  determining  the  num- 
ber of  inhabitants  in  the  county  on  the  IsC 
day  of  November,  1908,  was  made  upon  In- 
sufficient  evidence.  This  court  has  held  that 
the  board  of  county  commlsBloners  has  Juris- 
diction to  determine  the  population  of  fi.  coun- 
ty for  the  purpose  of  fixing  Its  classifica- 
tion ;  and  that  it  may  ascertain  that  fact  by 
proof,  Just  as  it  may  determine  any  other 
fact  arising  In  the  discharge  of  Its  duties. 
State  ex  reL  Smith  v.  Neal,  26  Wash.  264, 
66  Pae.  188,  68  Pac.  11S5.  In  the  course  of 
the  opinion  it  is  said:  "In  the  absence  of 
any  law  pointing  out  how  that  population 
should  be  ascertained,  the  board  of  comity 
commissioners  can  determine  the  fact  by 
proof,  Just  as  it  can  determine  any  other  fact 
necessary  for  the  discharge  of  Its  duties." 
In  State  ex  r^  Maltbie  v.  Will,  64  Wash. 
453,  ICS  Pac.  479,  104  Fac.  707,  In  comment- 
ing on  the  same  question,  we  aald:  "It  was 
thus  determined  tha^  for  the  purpose  of  as- 
certaining the  class  to  which  a  county  prop- 
erly belonged  and  fixing  salaries  tJie  county 
oommlssloners  and  superior  court  were  au- 
thorized to  detmnine  the  population  as  it  ex- 
isted when  the  county  offlcras  were  elected ; 
and  that  they  shoold  be  compensated  accord- 
ingly." In  State  «  reL  Sheehan  v-  Headle^ 
17  Wash.  637,  50  Fac.  403,  It  was  held  that 
a  board  of  county  commissioners,  in  passing 
upon  a  claim  against  the  county,  acts  as  a 
•quasi  Judicial  body,  and  that  the  allowance 
of  a  claim  is  an  adjudication  which  la  con- 
clusive. The  same  general  principle  has  been 
applied  to  the  acts  of  a  county  txnrd  of 
equalization.  Edison  Elec,  etc,  Co.  v.  Spo- 
kane Ck)unty,  22  Wash.  16S,  60  Pac.  132;  Doty 
Lbr.  ft  Shingle  Co.  T.  Lewis  County,  60  Wash. 
428,  111  Fac.  662,  Ann.  Cas.  1912B,  870. 

In  Alameda  County  v.  Evers,  136  Cal.  132, 
68  I^c.  475,  the  claim  of  the  coroner  for 
services,  which,  upon  the  face  of  the  claim, 
was  a  legal  charge  against  the  county,  was 
allowed  by  the  board  of  supervisors,  and  a 
warrant  drawn  upon  its  order  was  paid.  In 
a  suit  by  the  county  to  recover  the  money  so 
paid,  it  was  alleged  tliat  the  services  were 
not  perfbrmed;  that  the  coroner  made  the 
claim  knowing  It  to  be  false,  and  that  by 
audi  false  statements  he  willfully  misled  the 
board  of  supervisors;  and  that  they  allowed 
the  claim,  relying  upon  the  false  statements 


which  It  contained  ftod-  believbig  tliat  the* 
services  had  been  performed  by  him,  as  there- 
in stated.  A  dmpurrer  to  the  complaint  was 
sustained,  and  the  ruling  was  afllrmed  upon 
appeal.  Tlae  court  said:  "In  other  words, 
aftor  the  claim  of  defendant  has  been  duly 
passed  upon  apd  allowed  by  the  board  of 
supervisors,  acthig  in  a  Judicial  capacity,  it 
la  now  sou^t  in  this  collateral  proceeding  to 
prove  that  the  finding  of  the  b<mrd  on  a 
question  of  fact  was  not  correct  The  very 
question  which  the  board  had  fbe  right  to 
determine  and  which  It  was  Its  peculiar  and 
excludve  jnovince  to  determine,  was  as  to' 
whether  or  not  the  services  set  forth  in  the 
claim  had  been  performed.  It  was  the  duty 
of  the  board,  in  its  Judicial  capacity,  to 
carefidly  examine  this  question.  It  bad 
the  right  to  the  advice  and  assistance  of  the 
district  attorn^  of  the  county,  and  the  rl^t 
to  bring  witnesses  before  It  and  examine 
them  on  questions  of  fact.  From  the  deci- 
sion of  the  board  of  supervisors  on  questions 
of  fact,  in  regard  to  matters  of  which  it  has 
Jurisdiction,  tbm  Is  no  appeal.  ItJOie  board 
exceeds  its  Jurisdiction,  or  allows  claims 
which  are  illeigal  upon  their  fac^  or  In  di- 
rect violation  of  law,  there  is  a  remedy. 
There,  no  doubt,  may  be  cases  In  which  a 
contt  of  equity,  in  a  direct  proceeding,  would 
entertain  a  suit  to  set  aside  the  allowance  of 
a  claim,  where  such  ailowance  has  been  pro- 
cured by  fraud ;  but  this  Is  not  such  case.  In 
this  case  it  Is  sopght  by  plaintiff  to  recover 
by  proving  that  tlie  services  for  which  tbe 
money  was  paid  were  never  performed.  De- 
ftodaiit  procured  the  money  by  iHrovlng  be- 
fore the  proper  tribunal  that  the  seryicea  had 
been  performed.  Plaintiff  now  seeks,  wlth- 
ont  attaddng  the  Judgment  of  the  tribunal 
which  allowed  the  claim,  to  recover  back  the 
money  by  proving  that  the  swvlces  were  nev- 
er in  Act  performed.  We  are  aware  that  in 
several  of  the  states  audi  doctrine  has  been 
sanctioned;  but  the  rule  has  be«i  fcmg  set- 
tled the  other  way  in  this  state,  and  we  see 
no  reason  to  change  it** 

In  Mltehell  v.  Clay  County,  60  Neb.  779, 
00  N.  W.  673,  the  object  of  the  action  was 
to  recover  money  received  by  a  former  coun- 
ty officer  In  excess  of  the  compensation  al- 
lowed him  by  law.  Upon  an  exhaustive  re- 
view, of  Its  own  decisions,  it  was  held  that 
the  board  of  commissioners  acts  qoasl  Ju- 
dicial^ In  passing  upon  claims  against  the 
county,  where  it  is  called  upon  to  pass  upon 
facts  or  ererclsfe  discretion  In  fixli^  the 
amount  to  be  allowed;  but  where  the  course 
to  be  pursued  or  the  amount  to  he  allowed 
is  fixed  by  law,  it  has  no  discretion,  the  acts 
are  ministerial,  and  It  must  follow  the  law. 
The  pith  of  the  decision  ia  contained  in  the 
following  language:  "Hence  it  would  deem 
clear  that  a  settlement  with  a  county  of- 
ficer, which,  in  substance,  -is  an  adjustment 
of  his  accounts,  does  not  become  quasi  Judi- 
cial, so  as  not  to  b0  reviewable,  otherwlsq 
than  by  appeal,  because  daima  were  filed  for 
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Btuns  claimed  to  be  dne  sach  officer,  and  al- 
lowed for  the  purpose  of  enabling  warrants 
to  be  drawn  therefor.  If,  In  auch  case,  the 
compensation  to  be  allowed  the  officer  is  fixed 
by  law,  the  allowance  of  the  claim  Is  only 
formal.  On  the  other  hand,  If  the  amount  to 
be  allowed  Is  In  the  discretion  of  the  board, 
or  If,  In  fixing  such  amount,  the  law  requires 
the  commissioners  to  decide  questions  of  fact, 
Cbelr  action  Is  quasi  Judicial."  See,  to  the 
same  effect.  Crouch  t.  Pyle,  70  Neb.  60,  93 
N.  W.  1049 :  Santa  Cruz  County  v.  McPher- 
flon.  133  Cal.  282,  65  Pec.  574;  Board  of 
Commissioners  t.  Wolff,  166  Ind.  325,  76  N. 
E.  247. 

[1]  There  are  two  well-defined  exceptions 
to  the  rule  that  the  Judgment  of  a  board  of 
county  commlsstoners  is  concluslre  upon 
questionB  wltb'bi  its  Jurisdiction.  The  first 
ia  based  upon  the  statute,  and  the  second  is 
where  Uie  board  acts  ministerially  and  the 
law  leaves  It  no  discretion. 

Tb6  statute  (Bern.  &  BaU  Code,  |  3909) 
provides  fCH*  appeal  and  certiorari  from  the 
order  of  the  board  of  county  commlssionerB. 
It  expressly  provides  that  sTicb  remedy  shall 
not  prevoit  a  party  from  enforcing  his  (daim 
lu  the  courts  by  a  direct  action,  after  it 
has  been  presented  and  disallowed,  in  whole 
or  in  part,  by  the  board  of  commissioners. 
Bence.  in  Audrain  v.  Whatcom  OOunty,  16 
Wash.  47.  45  Pae  666,  83  L.  B.  A.  187, 
where  a  claim  tor  salary  was  presented  to 
the  board  <^  county  ccmimissionera  and  dis- 
allowed, a  direct  action  brought  by  the 
dalmant  in  the  snperlcw  court  against  the 
coonlgr  was  sustained. - 

In  recc^nltiou  of  tite  second  exception,  in 
Tacoma  v.  LUlls,  4  Wash.  797,  81  Faa  821, 
18  I*.  B.  A.  372,  dted  by  the  respondent,  It 
was  Iteld  that  a  city  may  recover  money  paid 
to  a  member  ot  the  dty  council  In  excess  of 
the  salary  allowed  by  law.  So,  in  OheballB 
County  T.  Hvtcheson,  21  Wash.  82,  67  ^c; 
341,  Hi  Am.  St  Bep.  818,  a  Judpnmt  enjofn* 
lag  the  payment  of  salary  warrants  was  af- 
firmed, on  the  ground  that  the  warrants  were 
Issued  under  the  provisions  of  a  statute 
irtiidi  was  in  conflict  with  the  Constitution. 
The  court  said  that  the  board  of  commission- 
ers bad  no  authority  to  make  the  contract 
upon  ,  which  the  warranto  were  later  issued, 
but  recognized  the  distinction  between  those 
cases  where  there  was  no  power  or  authority 
vested  by  law  in.  the  board  and  cases  where 
then  was  power,  which  was  Irr^larly  or 
emmeously  exercised.  A  like  view  was  tak- 
en In  James  v.  Seattle,  22  Wash.  664.  32  Fac. 
«4.  79  Am.  St  Rep.  957.  In  Ada  County  v. 
Gees,  4  Idaho,  611,  43  Pac.  71.  a  case  upon 
which  the  respondent  places  some  stress,  the 
court  held  that  payments  made  by  the  board 
of  conunlssloners  to  a  public  officer,  "which 
are  positive  and  absolutely  forbidden  by 
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the  statutes  of  the  state  and  by  the  Consti- 
tution thereof,  may  be  recovered  bacb." 
Weeks  v.  Texarkana,  50  Ark.  81,  6  S.  W. 
504,  and  VUlage,  etc.,  v.  Fish,  156  N.  Y.  36S» 
50  N.  B.  973,  voice  a  like  principle.  In 
Krleschel  v.  County  Commissioners,  12  Wash. 
428,  41  Pac.  186,  an  order  restraining  the 
removal  of  the  county  seat  was  affirmed 
where  it  conclusively  appeared  that  the  num- 
ber of  legal  votes  cast  upon  the  proposition 
to  remove  the  county  seat  was  not  ascer- 
tained by  the  board  of  county  conunlsslonen^ 
and  that  the  board  had  not  canvassed  the 
Section  retams. 

[2, 3]  In  tlie  case  at  bar  the  board  ot  com- 
mlsaionerET  acted  upon  a  subject-matter  with- 
in Its  Jurisdiction..  The  quratlon  whldi  it 
determined  was  one  of  fiict  only,  L  e.,  the 
populattmi  of  the  county.  When  t^t  ftict 
was  determined,  the  law  fixed  the  classiflca- 
tlon.  The  di&racto:  of  evidence  and  the 
question  of  its  weight  and  sufficiency  wore 
confided  by  law  to  the  Judgment  of  the 
hoard.  The  power  to  decide  carries  witil  it 
necessarily  the  power  to  decide  wrong.  Aft- 
er the  board  had  determined  the  population 
of  the  connly,  the  appellant  received  and 
collected  sslary  warrants  conformaUy  to  the 
order.  -The  board,  in  finding  the  tact  and 
entering  the  ordw,  acted  In  a  tpuA  Jndiclat 
capacity;  and  the  order  is  a  toll  i»ote(Alon 
to  the  appellant  in  this  suit.  As  was  said 
in  the  Alameda  County  Case:  "If  the  board 
exceeds  its  Jurisdiction,  or  allows  claims 
which  are  lll^l  upon  their  feoe,  or  In  di- 
rect Tjkilatlim  of  law;  there  Is  a  rwiedy." 
And.  as  said  in  the  COay  County  Case,  whm, 
in  determinJ]q[  the  amount  to  be  allowed,, 
"the  law  requires  the  commlssionerB  to  de* 
clde  auestions  of  ftict,  thdr  action  Is  quasi 
Judicial."  The  distinction  is  this:  Where  the 
law  flxas  the  salary  of  a  county  officer,  no 
discretion  Is  left  to  the  board  of  county  cuur 
missionem;  and  any  order  that  It  may  make 
In  an  attempt  to  allow  a  salary  In  excess  of 
that  provided  by  law  affords  no  justification 
to  the  office-  for  re<»ivlng  the  excess  sal- 
ary. But  when  the  law  gives  the  board  thi^ 
power  to  determine  a  fact.  It  acts  lii  a'quas. 
judicial  capad^  In  reachlng^  a  conclusion; 
and  its  order  affords  protection  to  those  who 
act  upon  it 

[4]  The  acceptance  of  the  smaller  salary, 
after  an  adjudication  in  a  case  to  whldi  the 
appellant  was  not  a  party  does  npt  mllltaie 
against  his  r^ht  to  retalit  the  salary  vol- 
untarily paid  him.  Butler  v.  Supreme  Court 
of  Foresters.  53  Wash.  118,  101  Pac.  481« 
26  L.  B.  A.  (N.  S.>  203. 

Hie  judgment  is  reversed,  with  directions 
to  sustain  the  demurrer. 

OHADWICK,  PAREEB,  MOUNT,  and 
ACAIN,  JJ.,  concur 
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a?  N.  H.  «6) 
OITY  or  ALBUQtrEBQtJa  OABCIA 
et  el. 

(Supreme  Court  of  New  Mexico.    Jan.  2S, 

1013.) 

(ByUahut  by  the  Court.) 
Eminbht  Douain  47*)— Lands  Dbdicatbd 

TO  "Public  Ubb." 

A  city  has  no  power  to  condemn  a  com- 
munity aceqnia,  in  actual  use  for  conducting 
water,  for  the  irrigation  of  lands,  and  to  ap- 
propriate the  same  to  the  use  of  the  public. as 
a  street,  or  for  widening  a  street,  as  the  stat- 
ute authoriaiDg  cities  to  condemn  and  take 
lands  for  "public  use"  as  a  street^  neitiier  in 
tenns,  nor  by  necessary  implication,  author- 
ises uie  taking  of  property  already  dedicated 
to  a  public  use;  and  an  irrigation  ditch,  used 
for  condncUnK  water  for  the  irrigation  of  lands, 
when  in  :actnal.  we  as  such,,  is  so  dedicated. 

[Bd.  -Neter-^or  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  107-120;  Dec.  Dig.  {  47.* 

For  other  de&nitiona,  see  Words  and  Phrases, 
voL  6,  pp.  6825-5837 ;  toL  8,  p.  7774.] 

Anwal  from  District  Court,  BernalUlo 
County;  before  Justice  H.  F.  Raynolds. 

Action  toy  the  dty  of  Albuquerque  against 
AntoiUo  Garcia  and  others.  Ja^ment  for 
plalntur,  and  defendants  appeaL  Reversed, 
with  orders  to  dismiss  comjdaliit 

This  was  ft  prooeedlnK  institnted  In  the 
district  court  of  Bernalillo  county  by  the 
city  of  Albuquenjue,  for  the  purpose  of  con- 
demning a  community  aceonla  wbidi  runs 
through  and  across  certain  straets  and  ftll^s 
In  Bald  city,  and  tbrongh  which  said  aceqnla 
the  defmdant  Mets  and  bis  codefendants 
conducted  water  for  the  Irrigation  of  land; 
the  dty  alleging  that  it  was  Its  desire  and 
porpoee  to  widen  and  Improve  the  streets 
through  which  said  irrigation  dltcb  was  con- 
ducted. Condemnation  was  awarded,  ap- 
praisers were  appointed,  and  the  return  of 
appraisement  was  filed  with  the  clerk  of  the 
district  conrt,  and  from  the  judgment  of  con- 
demnation this  ft|q)eal  Is  prosecuted. 

M.  U.  Vigil  and  W.  C.  Heacock,  both  of 
Albuquerque,  for  aK>ellants.  Felix  H.  Lester 
and  Hogb  J.  Collins,  both,  of  Albuquerque^ 
for  appellea 

BOBBRTS,  C.  J.  (after  stating  the  fftcts  as 
above).  By  this  proceeding  the  dty  of  Al- 
buquerque has  attempted  to  condemn  the 
entire  ditch  running  longitudinally  through 
certain  of  the  streets  of  said  city;  and  the 
principal  question  presented  by  the  record 
relates  to  the  power  of  the  city  to  condemn 
an  irrigation  ditch,  In  actual  use  as  a  com- 
munity ditch,  for  conducting  water  for  the 
irrigation  of  lands,  and  to  ai^ropriate  said 
ditch  to  the  use  of  the  public  as  a  street, 
ther^y  destroying  said  ditch.  The  author- 
ity for  the  condemnation  is  claimed  under 
subsection  91  of  section  2402  of  the  Com- 
piled Laws  of  1887,  and  chapter  97  of  the 
Laws  of  1905. 

Appellees,  In  support  of  the  right  to  con- 
demn, insist,  first,  that  the  Irrigation  dltcb 


In  question  was  not  devoted  to  a  public  use ; 
and,  second,  that  the  sections  of  the  statute 
above  referred  to,  authorizing  cities  to  con- 
demn propoty,  by  necessary  implication,  au- 
thorized the  condemnation  of  property  al- 
ready devoted  to  a  public  use.  The  questions 
will  be  considered  In  their  order. 

1.  New  Mexico,  being  one  of  the  arid 
states  of  the  Union,  and  the  snccessfal  culti- 
vation of  crops  d^ndlng  almost  exclusively 
upon  the  ability  of  the  landowner  to  procure 
water  for  the  irrigation  of  his  lands,  the 
right  to  do  so,  and  to,  for  such  purpose,  con- 
struct ditches  and  canals  across  lands  of  his 
neighbor,  has  been  recognized  for  many  years 
by  the  lawmaking  power  of  the  territory 
(now  state).  In  1851  the  territorial  Legisla- 
ture passed  an  act  declaring  that  "the  irriga- 
tion of  the  fields  should  be  preferable  to  all 
others,"  and  forbidding  any  Inhabitant  of  the 
territory  to  construct  any  building  to  the 
Impedlmoit  of  the  Irrigation  of  lands  or 
fields.  Section  1,  U  L.  1897.  In  1874  an  act 
was  passed,  giving' to  ftll  the  Inhabitants  of 
the  territory  of  New  Mexico  the  right  to  con- 
struct either  private  or  common  aceqoias 
through  the  lands  of  others,  requiring,  how- 
ever, compensation  to  be  made  for  all  dam- 
ages done.  See  section  23,  C.  Ia  1897;  and 
the  next  succeeding  section  provides  for  the 
cond^nnatlon  of  a  right  of  way  for  such 
dltcb  or  acequla.  By  section  3  of  chapter  49, 
S.  Ll  1007,  the  right  to  condemn  lands  for 
Irrigation  ditches  was  conferred  upon  "the 
United  States,  the  territory  of  New  Mexico, 
or  any  person,  firm,  association  w  corpora- 
Uon." 

The  ditch  In  question,  as  sbown  by  tbe 
complaint,  was  a  community  aoeqnta,  and 
under  section  8»  c.  1,  C  L.  1897,  was  ft  cor- 
poration. By  the  sections  quoted  from  the 
statntes  of  Mew  Mexico,  it  Is  aHMrmt  that 
the  ownos  oC  thls  .dlb^  whether  ivlvate 
parttes,  or  a  corporation  under  said  section 
8,  bad  the  right  to  condonn  a  rti^t  M  way 
for  a  ditch.  It  aj^ears  that  the  dlttft  bad 
besi  In  use  for,  peiiuips,  GO  years,  but  the 
record  does  not  dlsdose  In  what  manner  or 
method  the  ri^t  of  way  for  the  said  dltcb 
was  originally  acquired;  nor  is  It  material, 
for,  as  said  by  the  court  In  St  Paul  Union 
Depot  Oo.  T.  city  of  St.'  Pavl,  30  Minn.  889, 
IB  N.  W.  684:  **Tbe  question  for  tbe  court, 
whoi  It  arises  In  a  judicial  Inveetigatlon  fn 
such  cases,  is,  not  bow  the  land  was  acquire 
ed,  but  how  It  Is  used,  or,  whether  It  Is 
necessary  for  a  public  pun)08e.  In  re  Wator 
Com'ra.  06  M.  Y.  413."  Therefore  the  court 
is  not  concerned  as  to  how  the  ri^t  was 
originally  acquired  to  conduct  water  through 
the  acequla  In  question. 

In  1904  the  state  of  Utah  had  a  statute 
conferring  upon  any  person  or  corporation 
the  right  to  condemn  a  right  of  way  for  an 
Irrigation  ditch  across  private  property.  The 
plaintiff,  Na^,  sought  by  condemnation  to 
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eidazse  a  prlvata  ditch  owned  1^  Qailc  and 
others.  Oondem nation  was  awarded,  and 
the  case  was  taken  to  the  Supreine  Court, 
and  the  contentloa  tb^re  urged  was  that  the 
ose  to  be  made  of -the  pn^rty  soustat  to  be 
i>0Dd«nned  was  strictly  private  and  In  no 
sense  a  puUlc  use;  and  that,  both  under  the 
Constltatlon  of  the  United  States  and  the 
Coo8tltati<m  of  Utah,  which  provide  that 
"private  property  Is  not  to  be  tBikea  or  dam- 
aged for  public  use  without  Just  eompeusa* 
tlon,"  condemnation  could  not  be  awarded, 
because  the  oonstjtntiomil  provlsiou  meant 
that  private  property  could  not  be  taken  for 
strictly  a  private  use,  and  the  question,  as 
determined  by  the  court,  as  stated,  was: 
"Was  the  condemnation  of  appellant's  land 
in  this  case,  In  law  and  In  fact,  for  a  public 
use!"  The  court  say:  "In  view  of  the  phys- 
ical and  climatic  conditions  In  this  state,  and 
in  the  light  of  the  history  of  Che  arid  West, 
which  shows  marvelous  results  accomplished 
by  irr^tlon,  to  hold  tbat  the  use  of  water 
for  irrigation  is  not  in  any  sense  a  public 
use,  and  thereby  place  It  wlthlb  the  power 
of  a  few  Individuals  to  place. Insurmountable 
barriers  in  the  way  of  the  future  welfare 
aud  {HTosperity  of  the  state,  would  be  to  give 
to  the  term  'public  iise*  altogether  too  strict 
and  narrow  an  interpretation,  and  one  we 
do  not  think  is  contemplated  by  the  Constitu- 
tion." Nash  V.  Clark,  27  Utah,  158,  75  Pac. 
371,  1  L.  B,  A.  (N.  S.)  208,'  101  Am.  St.  Kep. 
953,  1  Ann.  Cas.  300.  The  court,  in  the  case 
above  cited,  sustained  the  Judgment  of  the 
lower  court  aw^ardlng  condemnation,  and 
from  the  said  court  an  af^)eal  was  taken  to 
the  Supreme  Court  of  the  United  States, 
where  the  Judgment  of  the  lower  court  was 
sustained  and  the  reasoning  upbeld.  See 
Ularic  Y-  Nash,  198  U.  S.  361,  25  Sup.  CL 
676,  49  L.  Ed.  1085,  4  Ann.  Cas.  1171. 

Our  territorial  Supreme  Court,  in  the  case 
of  Albuquerque  Land  ft  Irrigation  Co.  v. 
Gutierrez,  10  N.  M.  177,  61  Pac.  357,  said: 
"It  Is  undoubtedly  true  that  the  diversion 
and  dlstilbution  of  water  for  irrigation  and 
other  domestic  purposes  la  New  Mexico,  and 
other  western  states  where  Irrigation  Is  nec- 
essary, is  a  public  purpose." 

These  cases  would  seem  to  dl^Mise  of  the 
question  aa  to  the  public  use  of  the  acequia 
in  question  adversely  to  the  contention  of 
appellees.  .  It  Is  our  view,  therefore,  that  the 
use  to  wlilch  the  irrigation  ditch  in  question 
was  devoted  was  a  public  use;  and  conse- 
qaently  the  dty  would  not  have  the  right 
to  condemn  the  same  and  thereby  destroy 
It;  unless  such  right  was  expressly  or .  by 
necessary  implication  omforred  upon  the  dty 
by  tbQ  xiegislature. 

2.  Tbe  Legislatute,  as  the  supreme  and  sov- 
erdgu  power  of  the  state,  may  doubtless  In- 
terfere with  property  devoted  to  a  public 
use  for  one  puriMse  and  apply  it  to  another; 
but  the  legislative  Intent  to  do  so  must  be 
stated  In  dear  and  express  terms,  or  must 


appear  from  necessary  Impllcatlott.  Sub- 
sectltm  dl  of  section  2402,  a  Ll  1897,  under 
v^lch  the  powa  of  condemnation  la  claimed 
by  .the  dty,  reads  as  followa:  "That  munic- 
ipal corporations  shall  hare  the  power  and 
right  of  condemnation  of  private  property 
for  public  use  in  the  foljowiug  cases,  to  wit : 
For  the  laying  out,  opening  and  widening  of 
streets  and  alleys  and  highways  or  approach- 
es to  streets,  *  *  *  both  within  their 
corporate  limits  and  tor  a  distance  of  two 
miles  outside  of  the  same."  Chapter  97  of 
the  Session  Laws  of  1905.  under  which  au- 
thority Is  also  claimed  by  the  dty,  provides 
for  the  condemnation  of  property  by  railroad, 
telegraph,  telephone  companies,  etc.  Section 
1,  in  so  far  as  the  same  is  material,  reads 
as  follows:  "In  case  lands  or  other  property 
are  sought  to  be  appropriated  by  any  rail- 
road, telephone,  telegraph  company,"  etc. 
This  is  followed  by  specific  provisions  ap- 
plying only  to  the  companies  named;  but 
section  15,  which  we  apprehend  Is  the  section 
claimed  by  appellees  to  confer  upon  the  dty 
additional  authority  to  condenm  property,  In 
so  thT  as  the  same  is  material,  reads  as  fol- 
lows: "In  addition  to  the  purposes  herein- 
before speciflcnlly  mentioned  for  which  prop' 
erty  may  be  condemned  under  the  provisions 
of  this  act,  it  may  also  be  condenmed  for 
*  *  *  public  buildings  and  grounds .  for 
the  use  of  any  county.  Incorporated  dty,  or 
dty  and  county,  village,  town  or  school  dis- 
trict, •  »  •  raising  the  banks  of  streams, 
removing  obstructions  therefrom,  roads, 
streete  and  alleys,  public  parka,  aud  ail  other 
public  uses  for  the  benefit  of  any  county,  in- 
corporated city.  •  •  •  which  may  be  au- 
thorized by  law.  ■  •  •  •  for  canals,  dltcli- 
es,  flumes,  aqueducts,  pipes,  for  Irrigation." 
It  will  be  observed  that  no  express  power  Is 
conferred  upon  the  dty  to  condemn  property 
already  devoted  to  a  public  use-in  either  of 
said  sections,  for  any  purpose  whatever. 

If  it  be  argued  that  chapter  97,  supra,  con- 
fers such  power  upon  citi^  by  the  language 
used  in  section  1,  "in  case  lands  or  other 
property  are  sought  to  be  appropriated,"  and 
such  argument  were  sound,  the  result  would 
be  that  any  corporation,  munldpal  or  pri- 
vate, or  person,  upon  whom  the  right  of  con- 
demnation was  conferred  by'  said  chapter, 
could  condenm  property  already  devoted  to 
a  public  use  by  another  corporation  or  per- 
son; and  in  the  case  now  under  considera- 
tion, if  the  dty  of  Albuquerque  shduld  pre- 
vail and  cohdemn  the  ditch  in  question,  the 
owners  of  the  ditch,  nnder  the  very  chapter 
which  the  dty  Invokes,  could  likewise  con- 
demn the  right  of  way  token  from  them  by 
the  dty  and  re-estebllsh  thdr  ditch  where  It 
now  is.  The  city  of  Albuquerque  would  have 
the  power,  under  this  construction,  to  con- 
demn all  the  property  of  the  Atchison,  To- 
peka  &  Santa  Railroad  Company  within 
its  llmlte;  to  condemn  the  county  court- 
house, were  the  same  within  Ite  boundaries. 
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We  do  not  b^ere  the  language  capable  of 
tibe  constrnctlon  sooght  to  be  placed  itpon  It 
bjr  appellees. 

In  tile  case  of  Boston  &  Albany  Bailroad 
Go.  Y.  <aty  Council  of  Cambridge,  166  Uass. 
224,  44  N.  A  140.  the  coart  had  before  it  the 
constnictlon  of  a  statute  conferring  power 
upon  the  <Aty  of  Cambridge  to  "take  and  hold 
by  purchase  or  otherwise  any  and  all  anch 
real  estate  as  .It  may  deem  adTlsabl^"  and 
"to  lay  oat,  maintain,  and  Improve  the  same 
as  a  public  iwrk  or  parks,**  Under  this  pow- 
er the  city  sought  to  lay  out  a  park,  em- 
twadng  lands  in  actual  use  by  a  railroad 
company.  The  court  say:  "The  general 
words  of  the  statute,  conferring  power  to 
take  and  hold  by  purchase  or  otherwise  any 
and  all  sudi  real  estate  and  lands  wtthln 
said  city  as  it  may  deem  advisable;  and  to 
'lay  out,  maintain  and  Improve  tiie  same  as  a 
public  park  or  parks,*  was  not  Intended  to 
authorize  the  taking  In  fee  of  lands  already 
devoted  to  public  use  as  parts  of  the  actual 
location  of  a  railroad,  any  more  than  to  au- 
thorise the  taking  of  the  courthouse,  the 
Jail,  or  the  house  of  correctifm,  and  the  lands 
of  the  county  ot  Middlesex  under  the  same, 
also  tftoated  within  the  dty.** 

Hie  case  of  the  Matter  of  C^ty  of  Buffalo, 
68  N.  y.  167,  will  be  found  very  instmcttve 
upon  this  proposition.  Justice  Folger,  speak* 
ing  for  the  court,  says:  "In  detennlnlng 
whether  a  power  generally  given  Is  meant 
to  have  operation  upon  lands  already  de- 
voted by  legislative  authori^  to  a  public 
purpose^  It  Is  proper  to  con^dra  the  nature 
of  tiie  jHior  imbllc  work,  the  puUlc  use  to 
which  it  is  applied,  the  extent  to  whldi  that 
use  would  be  Impaired  or  dlminlBbed  by  the 
taking  of  such  par^  of  the  land  as  may  be 
demanded  for  the  Babseqnent  public  use.  If 
both  usee  may  not  stand  together,  wltii  some 
tolerable  interference  which  may  be  compen- 
sated for  by  damages  paid,  if  the  latter  use, 
when  exercised,  must  supersede  the  fmner, 
It  is  not  to  be  imj^iUed  from  a  general  power 
0ven,  without  having  In  view  a  then  exist- 
ing and  partlcnlar  need  thorefor,  that  the 
Letfslature  meant  to  subject  lands  derated 
to  a  public  use  already  In  exerdse  to  one 
which  mt^t  thereafter  arise.  A  legislative 
Intent  that  ttten  should  t>e  sadi  an  effect 
will  not  be  Inferred  from  a  gift  of  power 
made  in  general  terms.  To  defeat  the  at- 
tainment of  an  Important  public  purpose  to 
which  lands  have  already  been  subjected,  the 
legislative  Inteit  must  unequivocally  appear. 
If  an  implication  la  to  be  relied  upon,  it 
must  appear  from  the  fact  of  the  enactment, 
or  from  thOAPPHcatlon  of  It  to  the  particular 
subject-matter  of  It,  so  that  by  reasonable 
Intendment  some  espedal  object  son^t  to  be 
attained  by  the  exerdse  of  the  power  grant- 
ed could  not  be  reached  in  any  other  place  or 
manner.** 


BEPOKTBB  (X.'M. 

'  It  is  admitted  that  ttie  use  of  the  dty  and 
ttie  use  of  the  community  acequia  of  the 
right  of  way  In  question  cannot  stand  togeth- 
er; that  the  taking  of  the  ri^t  of  way 
sought  to  be  appropriated  by  the  <Aty  will 
absolutely  destroy  the  use  to  which  It  was 
theretofore  subjected  the  community  ace- 
quia.  ThB  question  of  the  rl^t  to  condemn 
property,  already  devoted  to  a  public  use,  by 
a  dty  has  been  frequently  before  the  courts 
for  condderaUon ;  and  such  right  has  been 
uniformly  denied,  where  the  statute  was  In 
graeral  terms,  as  are  the  statutes  of  New 
Mexico,  upon  whidi  the  dty  of  Albuquerque 
bases  its  rlghta 

The  following  cases  fully  support  the  posi- 
tion taken  npon  this  qaestton:  City  of 
Bridgeport  v.  N.  T.  &  New  Haven  R.  R.  Co., 

36  Conn.  255,  4  Am.  Rep.  63 ;  Cat7  of  Sey- 
mour et  al.  V.  Jefferaonvllle,  Madison  &  In- 
dianapolis R.  B.  Co.,  126  Ind.  466,  26  N.  K 
188;  Van  Beipen  v.  Jersey  City,  58  N.  J. 
Law,  262,  S3  Atl.  740;  Boston  &  Albany  B. 
B.  Go.  T.  City  Council  of  Cambridge,  166 
Masa  224,  44  N.  B.  140;  Milwaukee  &  SL 
Paul  B.  B.  Co.  V.  City  of  Faribault,  23  Minn. 
167;  St  Paul  Union  Depot  v.  City  of  SL 
Paul,  30  Minn,  359,  15  N.  W.  684;  N.  3. 
Sonthem  B.  R.  Co.  v.  Long  Branch  Com'rs, 
39  N.  J.  Law,  28;  City  of  Mollne  v.  Nelson 
H.  Green  et  al.,  252  UL  475,  06  N.  B.  911, 

37  L.  R.  A.  (N.  S.)  104. 

That  the  Legislature  did  not  intend,  by 
implication,  to  confer  the  power  upon  dties 
to  condemn  acequiaa,  used  to  conduct  water 
ft>r  Irrigation  purposes,  is  made  more  mani- 
fest by  the  provisions  of  subsection  SO,  { 
2402,  a  U  1897,  which  gives  to  the  city  the 
right  to  make  all  needful  and  necessary  po- 
lice and  other  regulations  for  the  flowing 
and  nse  of  water  In  public  acequias  for  ir- 
rigation purposes  within  the  corporate  limits 
of  such  dty.  Also  section  2485,  C.  L.  1897. 
which  confers  upon  towns  the  right,  by  or- 
dinance, to  compel  ditdies  to  be  so  construct- 
ed and  cared  for  as  to  prevent  the  streets  or 
highways  from  bdng  flooded  or  Injured  there- 
by, nils  legislation  would  seem  to  Imply 
that  it  was  the  intention  of  the  lawmaking 
power  of  the  state  to  confer  upon  dties  and 
towns  the  right  to  regulate,  rather  than  de- 
stroy, the  acequla ;  and  It  should  not  be 
held  that  the  Legislature  Intended  to  confer 
the  right  to  destroy,  unless  such  power  is 
eipresdy  conferred,  or  arises  by  necessary 
Implication. 

From  what  we  have  said,  it  follows  that  the 
lower  court  erred  In  awarding  condemna- 
tion, and  the  cause  is  therefore  reversed, 
with  instructions  to  the  lower  court  to  dis- 
miss the  complaint  as  to  appellant;  and  It 
is  BO  ordered. 

HANNA  and  PAKKER,  JJ..  concur. 
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(SOU.  or.  MO) 

HILDEBBANDT  t.  STATE. 
K^riBninal  Oonrt  of  Appeals  of  Oklahoma. 
Feb.  22,  1913.) 

^SirHabNt  bg  «k«  Court.) 

IHTOXICATZNO  LIQDOBB  (I  230*)— OBIHinAL 

PaoaBOUTioNS— SumciBNcr  of  Evidehck. 
For  evidence  fully  BUBtainlng  a  coDvic- 
tioD  |or  keepios  a  place  for  the  purpose  of  vio- 
latiav  the  prohibitory  liquor  law  of  Oklahoma, 
•ee  opinion. 

[Ed.  Note.— Vor  other  cases,  see  IntozicatiDe 
^Bors,  i)ent.  Dig.  H  80fr-^;  Dea  Dlt.  1 

Appeal  from  Qarfleia  Connty  Court ;  Wln- 
Seld  Scott,  Judge.  * 

H.  G.  Hildebrandt  was  convicted  of  viola- 
doa  of  tlie  prohibitory  liquor  law,  and  hie 
punishment  ass^sed  at  a  flue  of  $400  and 
conflnement  In  the  county  jail  for  120  days, 
and  be  appeals.  Afbmed. 

W.  O.  Cromwell,  of  Enid,  for  appellant. 
Smitb  C.  Matson  and  E.  O.  SpUman,  ABSt 
Attar&  Qen.,  for  the  State. 

FUBMAN,  3.  Appellant  was  charged  with 
keeping  and  maintaining  on  the  4th  day  of 
February,  191%  a  place  located  on  the  Chi- 
cago, Bock  Island  ft  Pacific  ri^t  of  way 
known  as  the  Anheusei  Busch  Brewing  Com- 
pany's cold  storage  bnildlng,  at  the  comer 
of  Second  and  East  PaA  streets,  in  the  city 
of  Enid,  OkL.  wltere  malt,  spirituous,  vinous, 
(md  femented  liquors  and  Imitations  thereof, 
to  wl^  whisky  and  beer,  capable  of  being 
used  88  a  beverage,  were  received  and  k^t 
for  tb/fi  puniose  of  unlawfully  bartering,  sell- 
inc^  ^vlng  away,  and  otherwise  fumicihing 
the  same  to  others.  It  was  proven  that  on 
the  day  alleged  appellant  occupied  the  build- 
ing in  question  and  exercised  control  over  it, 
and  that  <m  said  date  the  place  waa  raided 
by  the  ofllcers,  and  a  lAan  vras  found  in  one 
of  the  rooms  of  the  house  pouring  whisky 
from  a  large  bottle  into  small  ones.  Appel- 
lant was  also  jwesent  In  the  building  at  the 
time  the  raid  was  madie.  Whisky  was  also 
takoi  from  the  person  of  another  man  found 
la  fb»  bnUdiiq^  In  the  building  were  found 
a  number  of  barrtia  filled  with  onpty  bot- 
tles. Boxes  and  a  lot  of  empty  bottles  were 
also  -found  In  the  ofiice  of  appellant  Whole- 
sale and  retail  liquor  dealer  rece^tts  for  the 
payment  of  the  United  States  internal  rev- 
enue tax  firom  Jnly  1,  1911,  to  July  1.  1912, 
men  Anmd  posted  on  the  walls  of  the  build- 
ing. They  were  Issued  to  appellant  and  des- 
ignated this  building  as  his  lOace  of  business. 

The  a^t  of  the  Wells  Faigo  Express  Com- 
pany at  Bold  tMtlfied  that  on  an>ellant'8  or- 
der be  bad  ^Urered  whisky  to  various  per- 
sona. It  was  also  provien  that  the  building 
occupied  by  appellant  had  the  gesieral  reputa- 
tion In  that  community  of  being  a  bootUsglng 
Joint,  and  that  It  waa  a  idace  at  which  men 
who  were  in  the  habit  of  drinking  resorted. 

Appellant  offered  no  testimony.  We  think 


the  evidence  of  appellant's  guilt  is  conclu- 
sive. AH  of  the  questions  presented  by  appel- 
lant having  already  been  decided  repeatedly 
by  this  court  adversely  to  the  contention  of 
appellant,  It  is  not  necessary  to  discuss  them 
again. 

This  court  is  not  hunting  for  excuses  or 
splitting  hairs  to  set  aside  the  verdicts  of 
juries  and  the  judgmraits  of  courts,  and 
thereby  keep  guilty  men  out  of  Jail.  Instead 
of  complaining  at  the  sentence  which  he  re- 
ceived, a^^llant  should  be  exceedingly  grate- 
ful that  he  was  not  sentenced  to  Jail  for  six 
mouths  and  fined  $500.  When  appellant  has 
served  the  time  In  Jail  prescribed  by  the 
Judgment,  he  will  be  released  from  imprison- 
ment upon  the  payment  of  his  fine.  If  the 
fine  Is  not  then  paid,  he  must  be  confined  In 
Jail  until  the  fine  is  fully  satisfied  as  the  law 
directs. 

We  find  no  prejudicial  error  in  the  record. 
The  Judgment  of  the  lower  court  Is  therefore 
In  all  things  affirmed. 


ABMSTBONG,  P.  J.,  and  DOTUD.  J, 

CUF. 


eon- 


(8  Okl.  Cr.  «7) 
ROBINSON  V.  STATE. 
(Criminal  Court  of  Appeals  olf  Oklahoma.  Feb. 
22.  1913.) 

(BvUalua  iy  th»  Oottrt) 

1.  ROBBKBT  (§  24*)— C^IUNAX.  PBOBBCDTION 

— Sufficiency  of  Evidence. 

Id  a  prosecution  for  conjoint  robbery,  the 
evidence  is  held  sufficient  to  support  the  verdict 
and  judgment;  and  that  no  reversible  error  was 
committed  on  the  trial 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  H  82-36;  Dec.  Dig.  i  24.*] 

2.  Indictment  and  Information  (|  110*)— 
Accusation  —  Foixowino  LANaxTAon  or 

Statute. 

Where  the  statute  states  tbe  elements  of  a 
crime,  it  is  generally  sufficient,  either  in  an  in- 
dictment or  information,  to  charge  such  crime 
la  the  language  of  tbe  statute. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gmt  Dig.  H  289-294 ;  Dec. 
Dig.  t  110.*3 

3.  Cbiminal  law  <S  1151*)— Wut  or  Brbob 
-Discretion  of  I^ial  Oourv— GoKnnu- 

ANCE. 

The  refnsal  of  a  continuance  In  a  criminal 
case,  applied  for  on  grounds  not  enumerated  In 
the  statute,  is  a  matter  within  tbe  discretion 
of  the  trial  conrt ;  and  nothing  but  an  abuse 
of  this  discretion  will  warrant  the  appellate 
court  in  interfering  with  the  judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  f|  8041^-^049;  Dec.  Dig.  | 
1151.*] 

4.  RoBBERT  (I  23*)—EviDENCE— Complaint 
BT  Victim. 

In  a  prosecution  for  conjoint  robbery,  a 
witness  for  the  state  was  permitted  to  testify 
that  immediately  after  the  alleged  robbery  the 
victim  complained  to  him  that  he  had  been 
robbed  by  the  defendant,  without  testifying  as 
to  the  particulars  of  his  statement 

[Bd.  Note^ — ^For  other  cases,  see  Robbery, 
Cent  Dig.  H  29-81:  Dee.  Dig.  {  23.*} 


*rbr  othsr  eases  see  earns  topio  and  ssotbm  NUMBER  In  Itoc.  Dig.  *  Am.  Dig.  Key-No.  Swiss  *  Rw'r  Indexes 
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(Oki. 


(AdiitioMl  Syllahvt  By  EdiiorinS  Staf.) 

6.  BOBBKBT  a  23*)— BriDElfOB-ADinSSIBIL- 
ITT. 

Id  a  proMCQtfoii  for  robbetr,  conusltted 
between  1  and  S  o'clock,  a  question  to  a  wit- 
ness as  to  the  condition  of  the  victim  oC  the 
robbery,  as  to  being  drunk  or  sober,  when  he 
returned  to  his  place  "along  towards  dark,"  Is 
not  competent. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  If  29-31;  Dec.  Dig.  {  23.'] 

6.  Gruinal  Law  (|,  670*)— BECBPnoiff  of 
Evidence — Otfeb. 

When  objections  to  a  question  to  a  witness 
are  sustained,  if  It  \»  intended  to  reserve  the 

Slneistion  as  to  the  competency  of  the  testimony 
or  review,  an  ofTer  of  what  the  testimony 
would  have  been  must  be  made. 

[Ed.  Note. — For  other  cnses,  <ee  Criminal 
Law.  Cent.  Dig.  $S  1593-1596;  Dec  Dig.  9 
670.*] 

7.  W1TNE8SB8   <|    ."iSS*}— Impeachment— Ad- 

HZBSIBILITT  OF  EVIDENCE. 

The  exclusion  of  impeaching  testimony  as 
-  to' statements  of  a  witness  was  proper,  wnere 
no  foundation  was  laid  therefor  by  aslung  the 
witness  as  to  the  statements. 

[EU.  Note. — For  other  cases,  see  Witnesses, 
Gent.  Dig.  H  1233-1242,  1246;   Dec  Dig.  | 

8.  Gbihinai,  Law  (8  814*)— 1^i>-Inbtbuc- 
TI0N9— Flight  of  Accused. 

An  instruction  that,  if  the  arrest  and 
transportation  of  defendant  was  without  au- 
thori^,  he  had  a  right  to  escape,  and  that  cir- 
cnniBtance  sbould  not  be  taken  against  bim, 
was  properly  refused,  where  defendant's  ex- 
planation of  the  reason  for  bis  attempt  to  es- 
cape was  bis  dislike  for  the  officer  who  had 
arrested  him. 

[Ed.  Note.— For  other  eases,  see  'Criminal 
Law,  Cent.  Dig.  H  1821.  1838.  1839,  1860. 
1865,  1883,  1880.  S24,  1979-1985.  TOSf ;  Dec. 
Dig.  I  814.*] 

9.  Cbiminal  Law  ((  666%»)— Tbiai^Pbelim- 
xnabt  Pboceedinos  —  Fbeventino  Intbb- 
VMw  WITH  Counsel. 

The  refusal  to  permit  defeodant^i  coansel 
to  interview  an  imprisoned  witness,  except  in 
the  sherifTs  presence,  Is  not  ground  for  rever- 
sal of  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cmf.  Dig.  |  1B76;  Dec.  Dig.  |  066%;*] 

JO.  iNDIcfllENT  AND  InFOBUATION  (|  ISO*)— 
VABIANCE—DeS  TO  NATION  OF  ACCUSED. 

The  contention  that  there  was  a  fatal  va- 
riance between  the  information,  alleging  that 
the  robbery  was  committed  by  defendapt  and  a 
person  unknown,  and  the  evidence  is  not  sus- 
tained, where  the  complaining  witness  referred 
to  the  third  party  as  tie  "stranger"  throughout 
the  testimony,  and  no  evidence  is  adduced  that 
his  name  was  known  at  the  time  of  filing  the 
information. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  gS  551-656;  Dec. 
Dig.  I  180.*] 

AK)ea1  from  District  Court,  Muafeogee 
County;  R.  C.  Allen,  Jadge. 

Fat  Robinson  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

The  plaintiff  in  error,  Pat  Robinson,  here- 
inafter referred  to  as  the  defendant,  was, 
by  Information,  cbarged  with  the  crime  of 
conjoint  robbery,  committed  upon  Roland 
Wallace,  in  Muskogee  eounty,  on  the  24th 
day  of  November,  1910.    The  information 


was  filed  In  the  district  court  of  Muskogee 
county  on  the  24th  day  of  April,  1911.  May 
13th  the  defendant  filed  a  demurrer  to  the 
information,  which  was  overruled.  There- 
upon the  defendant  filed  an  application  for 
continuance,  which  was  overruled,  and  the 
case  was  colled  for  trial,  and  on  the  same 
day  the  jury  returned  a  verdict  of  guilty  and 
assessed  his  punishment  at  five  years  In  the 
state  prison.  Motion  for  new  trial  was  duly 
filed,  and  on  May  23d,  said  motion  was  over- 
ruled, and  judgment  and  sentence  was  ren- 
dered and  entered  In  accordance  with  the  ver- 
dict. To  reverse  the  judgment,  an  appeal 
by  case-made  was  perfected. 

A  brief  statement  of  the  teatlmoiiy  is  as 
follows: 

Roland  Wallace  testified  that  he  first  met 
the  defendant  at  Robinson's  meat  market,  in 
Briartown,  on  the  evening  of  Novemb^  23d, 
and  while  there  he  had  his  money,  three 
$10  bills  and  two  $S  bills  In  his  hand,  In  the 
presence  of  the  defendant;  and  the  next 
day  about  9  o'clock,  while  he  was  at  work 
picking  cotton  on  Mr.  Beshears'  farm,  about 
one  mile  from  Briartown,  Porter  Starr,  the 
defendant,  and  a  stranger  approached  him  In 
the  field  and  demanded  some'whit^y,  which 
they  claimed  he  hud  taken.  Upon  his  deny- 
ing it,  the  defendant  said :  "You  have  got  to 
come  and  go  with  us  and  straighten  this 
up;  we  have  got  to  have  our  whisky."  Wal- 
lace went  to  Briartown  with  these  parties. 
Arriving  there,  they  were  Informed  that  Pin- 
is  Ivaj'slnger,  the  man  that  said  that  Wal- 
lace had  taken  the  whisky,  had  gone  out  In- 
to the  country.  The  defendant  said  that 
they  would  follow  him  in  Henry  Starr's  wag- 
on. They  all  got  Into  the  wagon  and  drove 
out  about  a  mile  and  a  half  to  a  point  near 
the  Briartown  cemetery;  here  Wallace  aaid 
he  would  go  no  further  and  got  out  of  the 
wagon,  also  the  defendant  and  the  stranger; 
and  they  Insisted  that  Wallace  take  a  drink 
of  whisky,  and  when  Wallace  turned  the 
bottle  up  to  take  his  drink  the  defendant 
and  the  stranger,  with  open  knives  held 
against  his  side,  d^anded  that  be  either 
pay  them  or  dig  up  the,  whisky.  Wallace 
told  them  he  did  not  have  the  whisky,  and 
they  told  him  to  throw  down  his  pocketbook. 
They  took  the  money,  and  the  defendant  told 
Wallace  "to  get  tc  hell  out  of  there";  that 
he  could  feel  the  points  of  the  knives  when 
he  threw  down  the  purse;  that  It  contained 
fiO  In  greenbacks  and  some  silver;  that 
this  money  was  taken  by  force;  that  he  re- 
turned to  Briartown  and  complained  of  the 
robbery. 

B.  V.  Beshears  tesHfled;  That  be  lived 
about  a  mile  southeast  of  Briartown.  Ro- 
land Wallace  was  working  for  him  November 
21th.  About  9  o'clock  Pat  Robinson  and  two 
other  fellows  came  there,  and  he  heard  the 
defendant  say:  "Come  on;  you  have  got  the 
grip  of  whisky,  and  must  go  and  fir  It  uii." 
That  xfallace  said  something  about  not 
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iranttng  to  go,  and  then  they  aU  went  off 
logetber. 

H.  M.  Flctoing  testified  be  was  a  biotberr 
in-law  of  Beahean,  and  was  plddnc  cotton 
tor  iOm  tbat  day.  His  testimony  as  to.^wliat 
oGcurrtfd  in  the  field  is  anbstantlaUy  ttte  same 
as  Hr.'  Beaheanb 

Sam  Robinson  tertifled:  That  he  bad  a 
Dtore  at  Brlartown.  Saw  Wallace  have  three 
110  bUla  in  his  hand.  That  tbe  detendant 
and  a  aCranser  were  present  bi  his  store  at 
the  time.  ■  That  abont  8  o'doiA  in  the  after- 
noon on  tbe  day  on  which  tbe  robbery  occur- 
red Wallace  retomed  and  complained  of 
having  been  nrt>bed  by  the  defendant.  That 
tbey  left  his  store  about  10  o'clock  that 
morning. 

Oscar  Goodwin  testified  that  be  saw  Ro- 
land Wallace  in  Bilartown  on  the  night  of 
Xorember  23d;  that  he  had  a  roll  of  money 
with  a  910  .bill  on  thff  oatslde,  in  the  store 
tber^  and  the  defiendant  was  present  at  tlie 
time. 

Finis  Kayislnger,  as  a  wttnsss,  denied 
that  he  ev»  told  the  defendant  w  his  ac- 
complice that  Bcland  Wallace  had  taken 
their  whiaky. 

The  testimony  in  bduUf  of  the  deCSndant 
la  snbsbmtiaUy  as  foUom: 

Hoiiy  Starr  testLfled:  Tbat  he  met  Wal- 
lace and  the  defmdant  in  Brlartown,  and 
tbey  were  having  a  dispute  about  some  whis- 
ky that  Wallace  claimed  that  one  Ike  Stui- 
ford  had  taken,  and  they  started  out  in  hla 
wagon  to  see  Mm.  Tbey  met  Stanford,  and 
took  two  i^nte  of  whisky  away  from  him. 
On  tbeir  way'  back  they  stopped  by  the  road- 
ald«  and  sat  down  and  they  all  ocamn»ioed 
to  play  cards.  After  playing  a  whll^  Wal- 
laee  said  that  be  would  not  play  than  all; 
that  he  would  iday  any  one  of  them  single- 
handad,andEd  Ward  was  dioaen  to  play  him. 
Tlut  after  a  while  the  game  broke  op  In  a 
row.  That  Wallace  had  hut  hhi  money. 
Oliat  the  money  was  not  takm  from  him  by 
force,  or  by  tbe  drawing  of  knives  by  the 
defesdant  and  Ward. 

The  dedendant,  testifylug  on  hts  own  be- 
half, stated:  Tbat  he  had  lost  some  whis- 
ky, and  Wallace  bad  beat  accnsed  oC  tak- 
ing it,  and  that  they  started  with  him  to 
find^ke  Stanford  t»  settle  the  di^te;  Wal- 
lace baving  laid  it  on  Urn.  That  tbey  utap- 
ped  by  tbe  roadside  and  began  to  play  cards. 
They  were  all  drinking.  Wallace  said  that 
he  would  not  play  them  all,  so  ISd  Ward 
was  choaen  to  play  him.  Tbe  game  teoke 
op  in  a  row;  Wallace  claiming  tliat  he  was 
cheated,  and  Uiat  Ward  had  taken  Ms  mtm- 
ey.  He  denied  robbing  Wallace,  or  tbat  he 
had  a  knife  or  gun  at  the  time.  On  cross- 
exarainAtl<Ht  he  admitted  that  be  was  arrest- 
ed in  Qninton  atmit  ten  days  later,  ukd  that, 
be  escaped  fran  the  officer  by  Jumping  out 
of  a  car  window,  while  the  train  was  run- 
ning; alao  that  he  bad  been  convicted  of 
buiglary  and  served  a  term  of  two  years. 

The  record  shows  that.  Porter  Starr,  called 


as  a  witness  on  behalf  of  the  defendant, 
having  been  first  duly  sworn  and  called  as  a 
witneas,  refused  to  testify. 

Wallace  Wilkinson,  of  McAlester,  for 
plalnttffi  in  error.  Ghas.  West,  Atty.  Qea., 
Smith  C.  Matson.  Aest  Atty.  Oen.,  and  Jos. 
U  Hull.  Sp.  Asst  Atty.  Qen.,  for  the  State. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  [1.1]  It  Is  contended,  first:  'TTbat 
the  court  erred  In  overroUng  the  defendant's 
demurrer."  Tbe  learned  counsel,  in  his 
brief,  says:  "Tlie  (Ejection  to  the  Informa- 
tion la,  first,  that  It'tails  to  state  how,  or  by 
what  means  or  force,  the  plainUlC  in  error 
put  the  said  Boland  Wallace  In  fear,  or 
whether  or  not  the  said  Boland  Wallace 
was  In  fear  at  the  time  of  the  seising  of  biff 
money ;  and,  second,  that  the  money  was  not 
deBcrlbed."  The  objection  Is  not  w^l  taken. 
The  information  charges  that  the  defendant. 
acUng  conjointly  with  a  person  unknown,  did 
feloniously,  by  use  of  force,  and  by  putting 
In  fear,  without  the  ccmsent  and  imsinst  tbe 
will,  s^ze  and  take  firom  the  person  and  im- 
mediate possession  of  tbe  said  Boland  Wal- 
lace $41,  good  and  lawful  money  of  ttie 
United  States.  The  information  follows 
closely  the  language-  of  the  statutes  and  we 
have  no  doubt  whatever  of  its  suffidem^. 

[8]  It  is  next  contended  that  the  court  erred 
in  overruling  the  ai^icatlon  for  eontlniunc& 
Tbe  affidavit  for  continuance  seta  forth  that 
the  defraidant  is  informed'  and  believes  that 
if  John  Maldwell  was  present  he  would  tes- 
tify that  he  let  Boland  Wallace  luve  three 
91  Mils  on  or  Jost  before  the  day  of  the 
alleged  robbery!  that  if  Henry  Davis  was 
iwesent  he  would  testify  tbat  he  passed  along 
where  the  defendant,  Ed  Ward,  and  Boland 
Wallace  vae  ikying  cards  on  tbat  day; 
that  if  West  Shaw  was  presoit  be  would  tes- 
tify that  be  saw  Bd  Ward  with  tairee  «1 
Ulla,  swA  as  the  defendant  oontmds  that 
said  Bd  Ward  won  from  Boland  Wallace,  im- 
mediately after  said  game  of  cards  was 
^yed;  tbat  these  witnesses  lived  near 
folartown,  in  Muskogee  county. 

As  a  furtbw  ground,  tbe  affidavit  states 
that  "the  defendant  contends  that  Bd  Ward 
and  this  dettedant  and  the  iwosecntlng  wit- 
ness, Boland  Wallace,  were  in  a  poker  game 
on  that  day.  near  Brlartown,  and  that  Ed 
Ward  won  all  of  the  money  tbat  Boland 
Wallace  had.  whldi  was  three  fl  bills  and 
CO  cento  in  silver,  and  that  no  robb^  oc- 
curred at  said  time,  and  that  ssld  Boland 
Wallace  was  not  robbed.  Def»dant  fur- 
ther says  that  Ed  Ward  cannot  be  fooud  in 
the  state  of  Oklahoma ;  that  Porta  Starr  is 
in  Jail,  charged  with  roM>ery ;  that  the  said 
Starr  has  indicated  that  he  desires  to  go  on 
tbe  witness  stand  and-testtfy  In  behalf  of 
this  defendant,  but  tbat  the  sheriff  of  this 
county  refuses  to  permit  the  attorney  for 
the  defendant  to  see  and  talk  with  the  said 
Porter  Starr;  diat  on  the  6th  day  ot  May, 
Iftll,  the  sheriff  of  this  county  caused  the 
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def^dutt  to  be  arrested  iipon  a  charge  of 
miiTder,  committed  In  thte  county,  on  the 
4tta  day  of  Hay,  IBll,  at  Old  Starr  TlllaKe, 
at  the  home  of  Bob  Da^  that  the  defend- 
ant Is  now  b^ng  wrongfully  held  upon  said 
charge,  and  has  been  refused  a  preliminary 
examination;  that  he  la  charged  with  mur^ 
derlng  Jim  Worlc  at  the  above-named  i^aee, 
and  that  on  the  same  day,  and  at  the  time 
the  said  Jim  Work  waa  killed,  tiie  defend- 
ant was  at  Whltefield,  about  10  miles  from 
wbere  Work  was  killed;  that  there  edsts 
a  great  deal  ot  prejudice  In  the  conn^  of 
Muskogee  against  this  defendant  on  the  ac- 
count of  his  being  charged  with  the  killing 
of  the  said  Jim  Work,  who  was  a  deputy 
sheriff,  and  that  sidd  prejudice  will  be  to 
the  detriment  of  this  defendant  In  his  trial 
In  this  cqjse;  that  if  Ols  case  la  continued 
nntU  after  he  has  a  preliminary  hearing  In 
the  charge  of  murder  a^tlnst  him,  then  he 
will  be  able  to  prove  many  witnesses  that 
he  was  not  present  and  did  not  kill  said 
officer,  Jim  Work ;  and  that  on  that  account 
this  cause  ought  to  be  continued." 

The  rule  la  well  settled  that  the  refusal  of 
a  contlnuanoB  in  a  criminal  chs^  particularly 
for  reasons  not  enumerated  In  the  statute,  is 
largely  a  matter  within  the  discretion  of 
the  trial  court;  and  nothing  but  the. abuse 
of  this  discretion  will  warrant  the  appellate 
court  In  interfering  with  the  Jn^ment  We 
think  the  apidicatlon  tot  a  continuance  was 
properly  refused. 

[4]  Several  assignments  are  based  on  rul- 
ings of  the  court  on  the  admission  and  ex- 
clusion at  testimony.  Error  is  claimed  upon 
the  admission  of  certain  testimony  given  by 
the  state's  wttness  Sam  BoMnson,  to  -the 
^ect  that  Roland  Wallace  had  complahied 
to  him  that  he  had  beoi  roM)ed  by  the  de- 
fendant Tba  Injection  la  based  upon  the 
ground  that  the  alleged  statement  was  made 
out  of  the  presence  of  the  defendant,  and 
that  it  was  not  a  part  of  the  res  gestae. 
The  state's  evidence  was  that  the  roU>ery 
occurred  aboat  three-quartm  of  a  mile  from 
town,  and  that  Wallace  immediacy  pro- 
ceeded to  town,  and  as  soon  as  he  arrived 
there  complained  of  the  robbery.  We  think, 
upon  this  state  of  foots,  the  evidence  vtas  ad- 
mlssibla  "Statements  made  by  the  owner 
or  possessor  of  goods  after  an  alleged  rob- 
bery or  larceny  of  them  may  be  affected  by 
several  principles:  (1)  The  failure  of  the 
POTson  to  make  complaint  would  be  conduct 
indicating  a  nonb^ef  in  the  genuine  occur- 
rence of  the  Injury  charged,  and  would 
seem  to  be  (dearly  admissible  against  him. 
Accordingly,  to  repel  in  advance  Uds  Infer- 
ence, it  would  be  proper  to  show  tor  the 
prosecution,  as  in  a  charge  of  rape,  that  the 
person  was  not  silmt,  but  did  in  fiict  com- 
plain witb  reasonable  promptness.  Upon 
this  principle,  howevo-,  as  in  the  case  of 
rape,  only  the  fact  of  the  complaint,  and 
not  the  details  of  the  statement,  would  be 
admissible.  *  •  *  <2)  On  the  theory  ot 


BEFOBTEB  (OkL 

:  the  raoeptlon  to  the  hearsay  rule  for  qmt- 
taneons  exclamations  (or  res  gestn  state- 
mcuta).  It  would  seem  that,  after  some  evi- 
dence of  the  robbery  or  larc^iy  had  been 
offered,  the  details  of  complaints  or  outcries 
made  shortly  after  the  tobberf  should  be  re- 
ceivable;" 2  Wlgmore  <m  Bvidence,  1  1142. 
And  see  3  Wlgmore  oa  Evidence,  |  1782; 
People  T.  WalUn,  05  Mich.  497.  22  N.  W.  Ifi; 
People  T.  Murphy,  06  m&u  546,  23  N.  W. 
215;  State  v.  Horan,  82  Minn.  394,  20  M.  W. 
005,  60  Am.  Bep.  588;  State  v.  Ripley,  82 
Wash.  182,  72  Pac.  1030:  Lampkln  v.  State, 
87  Oa.  616,  18  S.  B.  523. 

[I]  It  is  next  budsted  that  the  court  erred 
in  siwtalnlng  tiie  objection  to  a  question  ask- 
ed the  witness  Beshears,  who  testified  that 
Roland  Wallace  returned  to  his  place  akmg 
towards  dark  on  tibe  day  the  robbery  vras 
committed.  WUness  was  then  asked:  ''What 
was  his  omditlon  as  to  b^ng  drunk  or  so- 
bOT?"  Objection  was  made  and  sustained. 
The  proof  shows  that  the  robbery  was  com- 
mitted betweoi  1  and  8  o'clock ;  hence  evi- 
dence of  the  victim's  intoxication  "al<mg  to- 
wards dark"  would  dearly  not  be  conqietent 

[I]  Sam  Bobtauon,  to  whom  witness  made 
complaint  of  the  robbery  immediately  opoa 
his  return  to  Brlartown,  was  not  adwd  any- 
thing as  to  Wallace's  conmtlon  then.  No  ot- 
t&e  was  made  to  show  what  Beshears'  answer 
would  have  been  to  the  question  objected  to 
When  objections  to  a  question  are  sustained, 
if  It  Is  intended  to  reserve  the  questicm  as  to 
the  competencT  of  the  testimony  sought  to  be 
Introduced  fOr  review  upon  ai^>eal,  an  offer 
of  what  the  testimony  of  the  witness  would 
have  been,  had  he  been  permitted  to  answer, 
must  be  made. 

[7]  Several  Impeaching  questions  wore  ask- 
ed and  obJectlfHia  sustained.  The  rulings  of 
the  court  were  correct,  for  the  r^ison  that 
thoe  was  no  foundatUm  whatever  laid  for 
such  impeadilng  testimony.  Wallao^  as  a 
witziess,  was  never  asked  as  to  the  statemoits 
referred  to.  This  was  a  necessary  prereq- 
ulslte  to  Uie  admission  ot  stich  evidence^  2 
Wlffpoore  on  Bvldenc^  H  1010,  1025,  et  aeq. 
Several  other  objections  of  this  character  are 
urged,  but  they  are  all  wltliout  merit. 

[t]  The  eleventh  assignment  of  error  Is 
that  the  court  erred  in  refusbuc  to  give  to 
the  Jury  requested  instruction  No.  1,  which 
instruction  is  to  the  effect  that,  it  Ow  ar- 
rest and  transporting  of  the  defendant  from 
Qulnton  to  Muskogee  vras  without  authority 
of  law,  then  the  defendant  bad  a  right  to 
escape,  if  he'  could,  uid  that  (drcnmstanoe 
should  not  be  taken  against  him. 

The  record  shows  that  he  was  arrested  up- 
on the  direction,  by  telegram,  ot  the  aherlff 
of  Muskogee  county,  wbo  bad  a  war^t  for 
his  arrest  However,  a  sufficient  reason  for 
ite  refusal  Is  shown  by  the  defendant's  te» 
tlmony,  in  respect  to  bis  escape,  as  follows: 
"Q.  Why  did  you  get  away  from  him?  A. 
Because  we  had  bad  lota  of  trouble,  and  I 
didn't  want  to  go  with  him.   Q.  Respited 


Digitized  by  Google 


MATTHEWS  T.  STATS 


125 


being  arrested  by  a  man  70a  didn't  like?  A. 
Yes.  sir.  Q.  You  didn't  like  tbe  officer  that 
bad  70a  arrested?  A.  No,  sir;  I  did  not  like 
hkn.  Q.  And  yon  disliked  him  so  much  that 
yon  Jumped  out  of  the  window  of  a  moving 
train  to  jfet  away  from  him?  A.  Tea,  sir.*' 

Tbe  reason  why  evidence  of  flight  or  an 
escape^  after  the  commission  qf  a  crime,  is 
admitted  in  erldence  is,  as  has  often  been 
said,  based  upon  obserrations  ot  human  con- 
duct sammed  np  in  tbe  saying  that  the  "widc- 
ed  flee  when  no  man  pursueth."  In  other 
words,  the  fact  of  the  escape  is  evidence  t)t 
a  consdonsness  of  gnilt.  Of  course,  the  pre- 
sumption may  be  rebutted  by  evidence  ez- 
platntDg  the  defendant's  reascm  for  the  es- 
cape. Thai  it  is  for  the  Jury  to  decide 
whether  it  was  due  to  a  consciousness  of 
guilt,  to  the  reasons  given  by  him.  1 
Wigmore  on  Evidence,  |  2T6. 

In  this  case  the  defendant  gave  as  his 
reason  for  the  escape  hie  resentment  at 
bdng  arrested  by  an  officer  he  did  not  like. 
Nowhere  did  be  say  he  fled  from  the  offices 
enstody  because  the  arrest  was  illegal. 
Whether  or  not  the  arrest  was  In  fact  Illegal 
is  Immaterial  In  this  case.  Tbe  question 
was;  What  were  the  motives  which  influenced 
the  defendant  in  making  his  escape?  Was  it 
conadousness  ot  guilt,  or  resentment  at  be- 
ing arrested  by  an  officer  be  did  not  like? 
It  la  evident  from  the  record  In  this  case 
tbat  the  defoidant^s  dislike  for  ofDcars  of 
the  law  was  not  confined  to  the  Ahe  who  first 
apinrebended  him  In  this  case.  The  court 
very  properly  refused  the  InstrucUon. 

(•]  Error  la  also  assigned  upon  tbe  refusal 
to  permit  tbe  defendanf a  counsel  to  inter- 
view Porter  Starr,  an  Imprisoned  witness, 
txcept  In  the  sherilTa  presence^  No  authori- 
ty Is  cited  to  sniqxMt  this  assignment,  In 
sn^wrt  ot  the  ruling  of  the  court  la  dted 
the  case  of  Bex  v.  Slmmonds,  7  a  A  P.  176, 
32  SL  a  L.  S08.  W«  think  the  oourf  s  rul- 
ing was  correct 

nil  Elnally,  It  la  contended  thaf  Oiere  was 
a  fatal  variance  between  ttie  auctions  of 
Uie  Infozmatlon  and  the  evidence  in  this: 
That  tbe  information  alleges  that  the  rob- 
bery was  cmnmltted  by  tbe  defendant  and  a 
person  onknown,  citing  the  case  of  If  oss  t. 
States  4  OkL  Gr.  247.  lU  Fac.  95a  This 
contention  is  not  supported  by  the  record, 
wUch  shows  that  the  complaining  vritness 
rrferred  to  audi  party  as  "the  stranger" 
throughout  an  his  testimony.  In  tbe  Mosa 
Gaae  it  la  aald:  "If  there  was  no  evidence 
addaced  by  either  side  tending  to  show  that 
the  name  was  kntnni  at  the  time  of  tbe  filing 
of  the  Information,  Ute  presumption  of  ttie 
verity  of  the  aU^ticm  becomes  condualve 
iqKm  tbe  court  and  the  Jury." 

The  other  errors  assigned  have  not  been 
praaented  In  the  brief,  and  they  do  not  seem 
to  merit  consideration. 

Having  fully  considered  the  asslgnmrnts 
discussed  by  counsel,  our  oonclusion  is  that 


the  defendant  had  a  fair  and  impartial  trial, 
and  has  nothing  to  complain  of  at  the  hands 
of  the  court  or  the  Jury, 

The  judgmrait  is  theref<tte  affirmed;  man- 
date to  Issue  forthwith. 

ARMSTRONG,  P.  J.,  and  ITORBIAN,  J., 
concur. 


(8  ou.  Cr.  cn> 

MATTHEWS  v.  STATE. 

(Criminal  Court  of  Appeato  of  Oklahoma. 
Feb.  22,  1913.) 

■   (SvUabut  by  the  Court.) 

1.  CanaiTAL  Law  (|  784*)— Tbial— Inbtbuo- 

TIONS— OlBCUMHTANTIAI.  EviDBKCl. 

Where  a  case  depends  on  circumBtantial 
evidence  alone,  the  court  shoald  instruct  tbe 

iury  that  they  sbonld  acquit  tbe  defendant,  nn- 
eas  the  circumstances  proven  are  of  such  a 
conclusive  character  as  to  exdnde  eveiy  other 
reasonable  bypotheds  save  tiiat  of  the  defend- 
ant'K  guilt 

{Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent  Dig.  H  1883-1588,  1922,  I960; 
Dec.  Dig.  8  784.*] 

2.  Equai.  Justice  to  Ajjl. 

The  accident  of  birth  and  the  artificial 
distinctions  of  society  are  not  reci^nized  by 
the  law,  and  this  court  cannot  consider  any 
man's  wealth  or  social  position,  or  Look  at  the 
color  of  his  skin,  but  must  dispense  the  same 
even-handed  and  exact  Justice  to  all  alike. 

3.  Labcent  (S  55*)— Evidence— Sufficiency. 

For  drcnmstances  held  not  to  be  suffident 
to  sustain  a  verdict  of  gzaad  larceny,  see  opin- 
ion. 

[Ed.  Note.— Foe  other  cases,  see  liarceny. 
Cent.  Dig.  H  152, 161, 165, 167-169;  Dec.  Dig. 
S  65.*] 

Appeal  from  District  Court,  Logan  County ; 
A.  H.  Huston,  Judge. 

Willie  Matthews  and  another  were  convict- 
ed of  grand  larceny  and  their  punishment  as- 
sessed at  confinement  in  the  penitentiary  for 
five  years,  and  defendant  Willie  Matthews 
appeals.   Reversed  and  remanded. 

McGulre  &  Smith,  of  Outbrle,  for  appel- 
lant. Smith  C.  Matson  and  Joseph  U  Hull, 
Asst  Attys.  Gen.,  for  the  State. 

FUBUAN,  J.  [1]  This  Is  a  case  depdidtog 
entirely  upon  circumstantial  evidence.  Tbe 
court  did  not  give  an  Instruction  with  refw- 
ence  to  drcumstantlal  evl^noe,  neither  was 
such  an  instmetion  requested  by  counsel  for 
appdlant  We  think  that  an  Instruction  up- 
on drcumstantlal  evidence  should  have  been 
given.  But  as  no  exception  was  reserved  to 
the  action  of  the  trial  court  In  falling  to  give 
such  an  instruction,  we  cannot  reverse  the 
ctmvlctlon  upon  thia  ground.  But  upon  an  ex- 
amination (rf  the  entire  teetlmony  we  are  not 
satisfied  that  the  circumstances  proven  are 
of  such  a  condpslve  character  as  to  endude 
every  othra  reasonable  hypothesis  save  that 
of  the  guilt  ot  &pptMKat  The  only  question 
seriously  insisted  upon  in  the  brief  of  counsel 
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for  appellant  Is  tbat  flu  rerdlet  Is  contnry 
to  tbe  evidence. 

[2]  Appellant  Is  only  a  poor,  friendless, 
negro  boy,  but  under  the  law  It  is  onr  sworn 
duty  to  give  and  apply  to  his  case  tbe  same 
careful  consideration  and  the  same  legal 
principles  which  we  would  extend  to  the 
case  of  any  other  citizen  of  Oklahoma.  The 
acddebt  of  birth  and  the  artificial  distinc- 
tions created  by  wealth  and  society  are  not 
recognized  by  the  law.  The  law  places  all 
human  beings  upon  a  footing  of  equality  be- 
fore this  court  All  are  traveling  upon  the 
same  common  level  of  time  to  that  undiscov- 
ered country  where  all  must  stand  upon  the 
same  common  level  of  Justice  before  the 
Great  Judge  of  the  quick  and  of  the  dead. 
This  court  therefore  has  neither  the  desire 
nor  the  moral  or  legal  right  to  consider  uiy 
man's  social  condition,  wealth,  race,  or  na- 
tionality or  to  look  at  the  color  of  his  skin. 
The  ridti,  the  Influential,  and  the  strong  can 
be  depraided  upon  to  take  care  of  and  protect 
themselves.  It  is  the  weak,  the  poor,  and 
the  humble  who  need  tbe  strong  arm  of  the 
law  for  th^r  defense.  The  declaions  of 
courts  should  be  based  upon  right,  and  not 
upon  might.  It  Is  true  that  the  jury  in  tbe 
first  Instance  are  the  exclusive  Judges  of  the 
credibility  of  the  witnesses,  bat  their  action, 
even  In  this  respect,  Is  subject  to  review  up- 
on appeal,  and  this  court  upon  appeal  should- 
always  consider  as  to  whether  or  not  there 
is  a  legitimate  basis  tor  the  conclusion  at 
which  a  Jury  has  arrived.  In  this  case,  even 
If  all  of  the  circumstances  testified  to  by  the 
witnesses  for  the  state  are  true,  the  court 
must  consider  as  to  whether  or  not  these  cir- 
cumstances are  of  such  a  condnstve  char- 
acter as  to  exclude  every  otlier  reasonable 
hypothesis  save  that  at  the  gnllt  of  appel- 
lant We  see  no  reason  why  we  should  not 
accept  as  true  everything  testified  to  by  the 
witnesses  for  the  state,  but  we  are  of  the 
opinion  that  the  ctrcumstancea  of  tills  case 
are  by  no  means  conclusive  as  to  the  guilt 
of  appellant  There  Is  no  direct  evidence  of 
appellant's*  guUt.  The  strongest  circumstance 
against  him  Is  that  when  he  was  arrested  in 
company  with  Us  codefendant  Miles,  and 
charged  with  the  commission  of  this  offense, 
he  made  some  nntnie  and  contradictory  state- 
ments. In  fact,  had  It  not  been  for  thte,  we 
are  .  satisfied  he  would  have  been  acquitted. 
We  think  that  Miles,  his  codefendant  was 
properly  convicted.  But  we  do  not  think  it 
would  be  just  to  send  this  boy  to  the  peni- 
tentiary because  he  ^s  fOund  In  company 
with  Miles,  and  that  some  of'  his  statem^ts 
were  found  to  be  untruthful 

[3]  Appellhnt  was  tried  for  grand  larceny 
and  not  for  lying.  He  deserved  a  good  whip- 
l)ing  for  lying,  but  a  lie,  unless  told  undo: 
oath,  is  not  a  penitentiary  offense.  It  is  true 
that  where  a  person  charged  with  an  offense 
resorts  to  false  statements,  this  is  h^hly 
calculated  to  arouse  suspicion,  and  may.  In 
connection  with  other  circumstances,  justify 


a  jury  In  finding  him  guilty.  Hie  fact  that 
a  man  has  lied  about  a  matter  Is  always  a 
circumstance  against  him.  to  be  consida«d  lu 
connection  with  all  of  Uie  other  facts  and 
circumstances  of  the  ca8&  In  the  case  be- 
fore us  we  have  an  ignorant  negro  boy  who  is 
not  ^own  to  have  had  any  previous  connec- 
tion with  this  mattw,  found  In  company  with 
a  thief  who  bad  just  given  him  one  of  tbe 
stolen  bills  to  have  it  changed  at  a  store. 
When  they  were  arrested  together  and  eon- 
fronted  by  the  officers,  appellai^  became 
frightened,  and  did  not  tell  the  truth  in  all 
that  he  said.  That  he  did  act  wrong  we 
freely  concede.  Even  the  wisest  and  best  men 
come  tAt  short  of  perfectloa.  It  will  not  do 
to  Judge  any  man  by  an  angelic  standard. 
If  so,  non^  no  not  one,  could  escape.'  Gonrts 
and  juries  should  make  due  allowances  for 
the  weakness  and  frailties  of  human  nature 
and  should  always  conddw  tiie  evidence  in 
a  case  in  connection  with  the  Intelligaice 
and  condition  of  the  defendant  There  should 
be  no  hesitation  as  to  the  infliction  of  pouish- 
ment  when  a  defendant  is  clearly  inoven 
guilty,  no  matter  who  he  may  be,  but  in  de- 
termining as  to  whether  a  defendant  is  guilty 
great  care  should  be  exercised.  Tbe  poorer, 
more  friendless,  and  Ignorant  tbe  defaidant, 
the  greater  the  care  should  be  to  see  that  no 
unfairness  Is  done  him. 

If  we  will  read  the  twelfth  chapter  of 
Genesis  we  will  flnd  that  Abram,  the  father 
of  the  faithful,  and  who  was  called  "The 
friend  of  God,"  when  he  became  frightuied 
not  only  told  a  He  himself,  but  commanded 
his  wife  to  do  the  same  thing.  The  account 
given  in  the  Bible  of  this  matter  is  as  fst- 
lows: 

"11.  And  It  came  to  pass,  when  he  was 
come  near  to  enter  into  ET^pt,  that  he  said 
unto  Sarai  his  wife,  'Behold  now,  I  know 
that  thou  art  a  fair  woman  to  look  upon: 

"12.  Therefore  it  shall  come  to  inss,  when 
the  Egyptians  shall  see  theor  that  they  shall 
say.  This  is  his  wife:  and  they  will  kill  me, 
but  they  will  save  thee  aUve. 

'*13.  Say,  I  pray  thee,  thou  art  my  aister: 
that  it  may  be  well  wtth-  me  fOr  thy  sake ; 
and  my  soul  shall  live  because  of  tlue. 

'M4.  And  it  came  to'pass,  that,  when  Abram 
was  come  into  figypt,  the  Bgyptiana  beheld 
the  woman  that  she  was  very  fair. 

'^15.  The  iffincess  also  of  Pharaoh  saw  her, 
and  commended  her  before  Pharaoh:  and  the 
woman  was  taken  into  Pharaoh's  house. 

"16.  And  he  entreated  Abram  well  for  ber 
sake:  and  he  had  sheep,  and  oxen,  and 
asses,  and  men-servants,  and  maid-sorants, 
and  she-asses,-  and  camels. 

*^7.  And  the  Jxad  leagued  Pharaoh  and 
his  house  with  great  plagues  because  of 
Sarai,  Abram's  wife. 

"IS.  And  Pharaoh  tialled  Abram,  and  said, 
What  is  this  that  thou  hast  done  unto  me? 
why  didst  thou  not  tell  me  that  she  was  thy 
wife? 

"19.  Why  saldst  thou,  She  la  my  sister: 
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so  I  ml^t  bare  taken  tier  to  me  to  wife: 
DOW  tbertfon  thy  vU^  tiln  her,  and 
go  Uiy  way. 

"20:  And  Pbaraob  commanded  bis  men 
coneemtng  btm:  and  they  sent  blm  away, 
and  Us  wife,  and  all  that  he  had." 

See  Oeaesla,  chapter  12,  eleventh  to  twen- 
tieth verses. 

Abram  acted  In  a  mncb  more  reprehensible 
manner  than  this  appellant  did.  This  shows 
eondnalTely  that  frlsht,  as  well  as  guilt,  Is 
often  the  cause  of  falsehood.  We  think  this 
Is  a  reasonable  explanation  of  ell  of  the  dr- 
cnmstances  In  evidence  ablest  appellant 
Of  course  If  tt  had  been  shown  that  appel- 
lant bad  been  acting  in  connection  with  his 
codefendant,  Miles,  prior  to  the  time  the 
false  statements  were  made,  this  explanation 
wODid  not  be  reasonable,  and  the  false  state- 
ments made  in  collection  with  the  other 
fiicts  might  bare  sustained  the  verdict 

The  fact  that  appellant  has  no  inflnentlal 
friends  Interested  In  bis  behalf,  and  that  It 
will  make  no  dlflTerence  to  the  communis  as 
to  whether  or.  not  this  negro  boy  is  sent  to 
the  penitentiary,  does  not  in  the  least  appeal 
to  DSL  There  is  a  qnestlon  of  moral  and  legal 
r^^t  Involved  which  we  cannot  Ignore.  We 
therefore  feel  It  to  be  onr  duty  to  set  aside 
this  verdict  so  far  as  appellant  la  omcemed 
and  grant  him  a  neW  trial. 

The  judgment  of  the  lower  eonrt  la  there- 
fore reversed,  and  the  canse  rmanded. 

ABHSTBONO,  P.  J.,  and  DOTLfl;  con- 
cnr. 


OS  OfcL  «4) 

SHAWNEE  OAS  tt  ELEOTRIO  GO.  ▼.  COB- 
POBATION  OOMMISSXON  OF 
OKLAHOMA. 

(Sapreme  Goort  of  Oklahoma.   Feb.  11«  101S.) 

(8pV«bM  ay  th4  Oomrt.) 
Oaa  <i  14*)-^tippi.T  TO  Pbivatk  OoNBUsaBs 

— BsaUXJkTION  OF  Chaboes. 

Section  IS,  art  8,  of  the  Constitntlon  does 
not  confer  upon'  the  Corporation  GonmiissIoD 
Jatisdictlon  and  power  to  prescribe  the  ratta 
and  charges  for  service  to  be  rendered  by  a  eu 
company  fomUhio^  gas  within  tbe  limits  of  a 
city  under  franchise  from  the  city,  and  that, 
too,  whether  the  city  has  aathority  conferred 
Dpon  it  by  Oomp.  Laws  1909,  |  693.  to  regu- 
late tbe  charges  theretOr  or  not  Neither  is 
inch  jurisdicti(Hi  conferred  hy  Oompu  Laws  of 
1909,  i  8812. 

[Ed.  Note.— For  other  cases,  see  Oai,  Oent 
Dig.  U  10.  U ;  Dec.  Dig.  |  14.*] 

Ai^lcatlon  tbe  Shawnee  Gas  A  ESectric 
Company  against  tbe  Corpora tlim  Gommis- 
ilon  of  Oklahoma  tox  writ  ot  pxoblbitlcKn. 
Writ  granted. 

Tlynn,  Chambers,  Lowe  A  Bicbardson,  of 
Oklahoma  €117*  and  Edward  Howell,  of 
Shawnee,  for  petittoner.  Cbas.  West,  CbM. 
L.  Uoor^  and  B.  O.  Fatten,  all  of  Oklahoma 
Elty,  tor  defendant 


TUBNER,  J.  nils  Is  an  application  for  a 
writ  of  prohibition.  From  the  petition  and 
retnm  thereto  It  appears  that  on  September 
28,  1906,  the  Shawnee  Oas  A  Electric  Compa- 
ny was  granted  a  franchise  by  the  dty  of 
Shawnee,  for  a  period  of  21  years,  to  fnmlsh 
natural  gas  to  the  dty  and  its  inbabitants 
at  a  rate  fixed  by  the  city  of  not  to  exceed 
80  cents  per  thousand  coble  feet,  with  a 
minimum  monthly  charge  of  SO  cents;  that 
said  franchise  was  accepted,  and  the  com- 
pany proceeded  to  lay  Its  mains,  bnlld  Ito 
plant  And  avail  itself  of  the  privUegea  grant- 
ed by  tbe  franchise,  which  it  did  at  rates  not 
exceeding  the  rates  therein  provided,  con- 
flnlng  its  business  nnder  the  chartor  to  with- 
in the  limits  of  said  city;  that  thereafter 
came  Shawnee  City  Waterworks  and  persona 
resident  In  the  city  and  customers  of  petl- 
tioner,  Shawnee  Oas  ft  Electric  Company,  and 
filed  their  several  complaints  with  tbe  Cor- 
poration Commission,  representtng  thereto 
that  the  diarges  made  by  petitioner  tor  nat- 
ural gas  were  excessive,  and  asked  the  Com- 
mission to  compel  said  company  to  reduce 
Its  rates  and  fix  the  price  to  be  diarged  by 
paid  company  at  not  to  exceed  86  cents  per 
thousand  cubic  feet  which  the  Oommlssion 
did,  on  December  13, 1910,  after  hearing  duly 
had,  and  Issued  order  No.  409,  purporting  to 
fix  said  rates  vrithin  said  dty  on  a  sched- 
ule lower  than  those  fixed  in  said  franchise, 
and  at  not  exceeding  86  cotfs  per  thousand 
ctd)lc  feet  and  when  the  Commission  sought 
to  execute  the  same,  this  proceeding  was  com- 
menced. 

It  Is  contended  by  petitioner  that  said  or- 
der Is  void  as  beyond  the  power  of  the  Com- 
mission to  make.  This  for  the  reason,  it  la 
urged,  that  petitioner  is  a  public  service  cor* 
poration;  that  the  dty  bad  the  governmental 
power  to  fix  said  rates,  which  It  did.  In  sec- 
tion 2  of  the  charter,  by  legislative  grant 
contained  in  Comp.  Laws  Okl.  1 693,  then,  and  ' 
conceded  yet  to  be,  in  forc^  which  reads: 
"Tbe  council  may  provide  for,  and  regulate 
the  lighting  of  the  streets,  the  erection  of 
lamp  posts,  and  the  coundl  sball  have  tbe 
power  to  make  contracts  with,  and  authorize 
any  person,  company  or  association  to  erect 
gas  or  electric  works  in  said  city  and  give 
such  person,  company  or  assodlation  tbe  priv- 
ilege of  furnishing  gas  or  dectrldty  to  Ught 
tbe  streets,  alleys  and  lanes  of  said  city  for 
any  length  of  time,  not  exceeding  twenty-one 
years.  Bat  no  such  grant  shall  be  so  con- 
ditioned as  to  prevent  the  coundl  from  grant- 
ing to  other  persons,  or  companies,  or  cor- 
porations, the  right  to  use  the  streets  for 
lighting  purposes;  all  such  granto  shall  be 
subject  at  all  times  to  reasonable  regulation 
by  ordinance,  as  to  tbe  use  of  atreete  and 
prices  to  be  paid  for  gas  or  light.'*  And 
which  having  been  thus  conferred  and  exer- 
cised prior  to  tbe  adoption  of  the  Constitu- 
tion, tbe  rlgbt  tbns  fixed  falls  within  the  pro- 
tection of  tbe  proviso  In  section  is,  art  9 
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tbfsnot.  Tbat  petitioner  b  a  pnbUc  awrlce 
corporation  ia  conceded,  bat  whether  the 
ctt7  at  the  time  of  the  grantlns  of  the  fraa- 
dilse  relied  on  was  vestsed,  In  Tlrtae  of  see- 
tim  898,  sopra.  with  power  to  fix  said  rate 
it  to  unneceasary  to  decide,  for  the  reaBw 
that  wtaethOT  it  was  or  wu  not,  If  the  Corpo- 
ration CommlBsbm  was  without  power  de* 
rived  from  constltntlonal  grant  to  regulate 
petltlonv*a  rates,  the  order  complained  of 
purpcntlng  so  to  do  Is  void  for  want  of  juris- 
diction, and  this  writ  should  run. 

TUs  sends  us  llrat  to  Us  general  grant  of 
power  to  flx  rates  and  chargea  for  serv- 
ices, wbidi  la  found  in  section  18,  art.  9, 
and  which,  so  far  aa  the  same  affects  the 
question  l^ere  Involved,  reads:  "The  Ocmimis-. 
sion  ahaU  have  the  power  and  authority  and 
b»  chafed  with  the  duty  of  Bupervlslog.  r%- 
ulatlng  and  controlling  all  transportation  and 
transmission  companies  doing  baslness  In 
this  state,  in  matters  relating  to  the  perform- 
ance of  their  public  duties  and  their  charges 
therefor  and  of  correcting  abusM  and  pre- 
venting unJoBt  discrimination,  and  extortion 
by  such  companies ;  and  to  that  end  the  Com- 
mission shall,  from  time  to  time,  prescribe 
and  enforce  against  such  companies,  in  the 
manner  hereinafter  aathorlzed,  such  rates, 
charges,  classifications  of  traffic,  and  rules 
and  regulations,  and  shall  require  them  to 
establish  and  maintain  all  Huch  public  serv- 
ice, facilities,  and  conveniences  as  may  be 
reasonable  and  }ust,  which  said  rates,  charg- 
es* dasslflcaUons,  rules,  regulations  and  re- 
quirements, the  Commlaalon  may,  from  time 
to  time  alter  or  amend.  •  *  •  The  au- 
thority of  the  Commission  (subject  to  review 
on  appeal  as  hereinafter  provided),  to  pre- 
scribe rates,  charges  and  classifications  of 
traffic,  for  transportation  and  transmission 
companies,  shall,  subject  to  regulation  by 
law,  be  paramount ;  but  Its  authority  to  pre- 
scribe any  other  rule,  regulation  or  require- 
ment, for  corporations  or  other  persons,  shall 
be  subject  to  the  superior  authority  of  the 
legislature  to  legislate  thereon  by  general 
laws.  Provided,  however,  tiiat  nothing  in 
this  section  shall  Impair  the  rights  vrhlch 
have  heretofore  been  or  may  hereafter  be 
conferred  by  law  upon  the  authority  of  any 
city,  town  or  county  to  prescribe  rules,  reg- 
ulations, or  rates  of  charges  to  be  observed 
by  any  public  service  corporation  In  con- 
nection with  any  services  performed  by  It 
under  a  municipal  or  county  franchise  grant- 
ed by  such  city,  town  or  county,  so  far  as 
such  services  may  be  wholly  within  the  limit 
of  the  city,  town,  or  county  granting  the 
franchise."  When  the  granting  clause,  su- 
pra, of  said  section  says,  as  it  does,  that  the 
Commission  shall  have  the  power  of  "super- 
vising, regulating  and  controUiog  all  trans- 
jwrtatlon  and  transmission  companies  doing 
business  In  the  state,  In  matters  relating  to 
the  performance  of  their  public  duties  and 
tiielr  charges  therefor,"  It  had  no  reference 
to  gas  companies  and  hence  vested  the  Cor- 
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poratton  ■  Commission  wllli  bo  JarlwUction 
orer  petitioner  In  the  mattw  of  regulating  Its 
ratea,  or  for  any  oth«  purpose.  This  for 
the  reason  that  pMtloner  was  neither  a 
tranaportatton  or  a  transmission  coiwany 
within  the  definition  of  such  companies  laid 
down  in  article  9, 1  84.  No  further  ^nt  of 
power  Is  made  down  to  the  proviso  in  said 
section ;  the  sc^  further  intmt  down  to  tiiat 
point  being  to  make  the  power  already  gran^ 
ed  over  tiiose  companies  subject  to  aomethlng, 
which  Is  done  by  adding  that  the  power  "to 
prescribe  rates  for  transportation  and  trans- 
mission companies,  shall,  subject  to  regula- 
tion by  law,  be  paramount  bul^  tiiat  "Us  au- 
thority to  prescribe  any  other  rule,  regula- 
tion or  requirement  for  corporations  or  other 
persons  [no  such  authority  is  granted  here] 
shall  be  subject  to  the  general  authority  of 
the  Legislature  to  legislate  thereon  by  gen- 
eral laws."  So  much  for  the  enacting  clause, 
comprehensively  called  its  purview.  With- 
in that  purview  nothing  Is  ssld  indicating  a 
grant  of  power  to  the  Corporation  Commis- 
sion over  any  kind  of  a  public  service  cor- 
poration for  any  purpose,  and  hence  peti- 
tioner, not  being  within  the  purview,  was  not 
Intended  to  be  Included  within  its  terms  and 
placed  within  the  jurlsdlctlwi  of  the  Com- 
mission for  any  purpose. 

But  next  we  come  to  the  proviso.  2  LouV 
South,  on  Stat  Con.  |  3S2,  says:  "The  prop- 
er function  of  a  proviso  being  to  limit  the 
language  of  the  Legislature,  it  will  not  be 
deemed  Intended  from  doubtful  words  to  en- 
large or  extend  the  act  or  the  provision  on 
which  it  is  engrafted.  Where  It  follows  and 
restricts  an  enacting  clause  generally  In  ita 
scope  and  language,  it  Is  to  be  strlctiy  con- 
strued and  limited  to  objects  fttirly  within  Its 
terms" — dtlng  authority.  Now,  If  the  Int^t 
of  this  proviso  is  to  limit  the  preceding  lan- 
guage under  construction,  which  we  have 
said  has  no  application  to  petitioner,  how 
can  it  with  reason  be  so  construed  as  to  in- 
clude petitioner  within  its  terms?  Why,  rath- 
er, la  It  not  to  be  strictly  construed,  as 
required  by  the  rule,  supra,  so  as  to  exclude 
from  the  general  operation  of  the  grant  such 
corporations  only  as  are  fairly  within  its 
torms?  Thus  construed,  the  proviso  could 
not  exclude  petitioner  from  the  general  op- 
eration of  the  grant  contoined  In  the  enact- 
ing clause,  for  the  reason  Qiat  petitioner  was 
not  therein  Included.  In  the  volume  last 
cited,  at  page  67S,  the  author  says  that 
Story,  J.,  •   •   said  that  he  was  led 

to  the  general  rule  .of  law  which  has  always 
prevailed,  and  become  consecrated  as  almost 
a  maxim  in  the  Interpretation  of  statutes, 
that  'When  the  enacting  clause  Is.  general 
in  Its  language  and  objects,  and  a  proviso 
Is  afterwards  introduced,  that  proviso  is 
strlctiy  <^nstrued,  and  takes  no  case  out  of 
the  enacting  clause  which  does  not  fall  with- 
in Its  terms.* " 

We  are  therefore  of  opinion  that  gas  com- 
panies are  not  within  the  purview  of  the 
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8Ctm«it8  micler  conatnictloii.  tnit,  as  to  the 
a^ng  of  tb^  rates,  were  purposely  left  to 
be  dealt  with  by  the  L^lslatnre.  In  other 
words,  all  that  part  of  the  section  within 
said  proviso  inhibits  a  construction  of  said 
section  that  will  confer  upon  the  Commission 
anthorlty  to  fix  rates  fbr  a  gas  company  fur- 
nishing gas  within  the  llmlte  of  a  city  under 
teindilse  from  the  dty,  and  that,  too,  wheth- 
er the  dty  has  authority  jconferred  upon  It 
by  Gomp.  Laws  1900,  |  e»3,  to  regulate  rates 
and  chai^^  therefor  ta  not  This  constrnc- 
ttoD  does  not  leave  this  provteo  without  a 
subject  on  whldi  to  operate.  For  what  of 
the  ntimerons  street  railway  and  telephone 
lines,  and  perhaps  other  public  service  cor- 
porations, whose  rates  had  been  fixed  by 
similar  franchises  granted  by  the  dties, 
towns,  uid  Counties  throughout  the  state 
prior  to  the  adoption  of  the  Constitution? 
These,  it  would  seem,  fall  within  the  protec- 
tion of  the  proTlso,  but  not  the  petitioner 
oompuiy  for  the  reasons  stated. 

As  to  the  remaining  questlonB  for  deter- 
mination, we  quote  from  an  unpublished 
opinion  of  Hayes,  J.: 

"Since  said,  section  18  does  not  confer  the 
power  upon  the  Commission  to  regulate  and 
prescribe  the  rate  to  be  observed  by  gas 
companies  and  othor  public  service  corpora- 
tions, other  than  transportation  and  trans- 
mission companies,  the  Commission  has  no 
such  authority,  as  is  contended  In  this  case 
tfs  the  appellees,  unless  the  same  may  be 
found  in  some  other  section  of  tbe  Constitu- 
tion, or  In  some  Jitatute.  SectlcHi  18,  art  9, 
of  the  Constitution  authorizes  the  Legisla- 
ture to  confer  upon  the  Commission  addi- 
tional authority  to  that  conferred  by  the 
Constitution  itself,  In  the  following  lan- 
guage: The  Commission  may  be  vested 
with  such  additional  powers,  and  charged 
with  such  other  duties  (not  inconsistent  with 
this  Constitution)  as  may  be  prescribed  by 
law,  in  connection  with  tbe  visitation,  regu- 
lation, or  control  of  corporations,  or  with 
the  prescribing  and  enforcing  of  rates  and 
charges  to  be  observed  In  tbe  conduct  of  any 
business  where  the  state  has  tbe  right  to  pre- 
scribe the  rates  and  charges  in  connection 
therewith.  •  •  But  this  section  dees 
not  in  Itself  confer  any  additional  iwwer  up- 
on the  Commission  relative  to  prescribing 
and  regulating  rates  and  charges  for  public 
service  corporations.  No  other  sections  of 
the  Constitution  have  been  relied  upon  by 
appellees  as  conferring  Jurisdiction  upon  the 
Commission  In  this  case,  and  we  know  of 
none  that  does  so. 

"Appellees  contend,  however,  tbat  sucb  Is 
the  effect  of  section  8812,  Comp.  Laws  1909, 
which  reads  as  follows:  'Whenever  any 
budness,  by  reason  of  Its  nature,  extent,  or 
tile  existence  of  a  virtual  monopoly  therein, 
is  such  that  the  public  must  use  the  same, 
or  Its  service,  or  the  consideration  by  It  given 
or  taken  or  offered,  or  the  ccnnmodlties 
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bon^t  or  sold  herein  are  offered  or  taken  by 
puTChase  or  sale  in  such  a  mannor  as  to 
make  it  of  public  consequence,  or  to  affect 
the  communltr  at  lai^  as  to  supply,  de- 
manc^  or  price  or  rate  thereof,  or  said  busi- 
ness is  conducted  In  Tlolatlon  of  the  first 
secUon  of  this  act,  aald  business  Is  a  public 
business,  and  subject  to  be  controlled  by  the 
state,  by  the  Corporation  Commission  or  by 
an  action  In  any  district  court  of  the  state, 
as  to  all  of  ito  practices,  prices,  rates  and 
charges,  and  It  la  hereby  declaim  to  he  tbe 
duty  of  any  person,  firm  or  corporation  en- 
gaged In  any  public  business  to  render  Its 
services  and  offer  Its  commodities  or  either 
upon  reasonable  terms  without  discrimina- 
tion and  adequately  to  needs  of  the  public, 
considering  the  facilities  of  said  business.' 
The  foregoing  statute  constitutes  section  13 
of  an  act  of  the  First  Legislature,  approved 
June  10.  1908,  entitled,  'An  act  to  define  a 
trust,  monopoly,  unlawful  combination  in  re- 
straint of  trade;  to  provide  civil  and  crim- 
inal penalties  and  punishment  for  violation 
thereof  and  damages  thereby  caused;  to  reg- 
ulate such  trusts  and.  monopolies;  to  pro- 
mote free  competitlou  for  all  classes  of  busi- 
ness In  the  stete;  and  declaring  an  emer- 
gency.' Sess.  Laws,  1907-08,  p.  750.  Neither 
the  foregoing  section  nor  any  other  section 
of  the  act  in  specific  terms  confers  upon  the 
State  Corporation  CommissiOD  any  Jurisdic- 
tion over  public  service  corporations.  Tbe 
general  purpose  and  scope  of  the  act  Is  clear- 
ly and  fully  outlined  In  the  title.  Neither 
in  the  title  nor  In  the  body  of  the  act  is  any 
specific  reference  made  to  the  regulation  of 
rates  and  charges  of  public  service  corpora- 
tions. Section  1  makes  acts,  agreements,  and 
contracts  or  combinations  In  tbe  form  of 
trust  or  in  restraint  of  trade  or  commerce 
Illegal.  Section  2  makes  It  the  duty  of  the 
Attorney  General,  when  he  shall  have  suffi- 
cient evidence  that  the  law  relative  to  the 
establishment  and  maintenance  of  trusts  and 
monopolies  Is  being,  or  Is  about  to  be,  vio- 
lated 'by  any  person,  firm,  corporation  or  as- 
sociation engaged  In  any  quasi  public  busi- 
ness or  having  a  virtual  monopoly  of  any 
commodity  or  business  with  tbe  intention  or 
effect  of  destroying  competition  or  restrain- 
ing trade,  contrary  to  the  provisions  of  this 
act,'  to  file  Information  In  the  Supreme 
Court,  and  by  proceeding  as  against  a  nui- 
sance enjoin  and  restrain  said  combination 
or  arrangement.  Section  3  gives  the  parties 
who  are  Injured  In  their  business  or  prop- 
erty by  reason  of  anything  forbidden  or  de- 
clared unlawful  by  the  act  their  remedy  for 
damages.  Section  4  makes  the  provisions  of 
the  act  applicable  to  foreign  corporations, 
and  prescribes  as  a  penalty  for  tbe  violation 
thereof  that  upon  order  of  the  Corporation 
Commission  or  a  competent  court,  after  due 
notice  and  In  due  course  of  law,  sucb  cor- 
poration shall  have  Ite  license  to  do  business 
;  in  the  state  revoked.  Section  6  makes  It  nn- 
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lawful  for  foreign  corporations  or  asaocla- 
Uons  engaged  Id  the  production,  manufac- 
tore,  dlBtributlon,  or  sale  of  any  commodity 
of  general  use,  or  rendering  any  service  to 
the  public,  to  discriminate  between  any  per- 
'son,  firm,  or  association.  Section  6  prescrib- 
ed the  penalty  for  the  violation  of  the  act. 
Sections  7,  8,  and  9  relate  to  procedure  for 
the  enforcement  of  the  act.  Section  10  makes 
certain  combinations  of  business  unlawful, 
and  section  11  prescribes  a  penalty  for  any 
corporation  that  shall  own,  hold,  or  control, 
in  any  manner  whatever,  the  stock  of  any 
competitive  corporation  engaged  In  the  same 
kind  of  business  In  or  out  of  the  state,  in 
violation  of  the  Constitution  and  laws  of  the 
state.  Section  12  makes  the  property  of  any 
corporation  of  the  state,  or  of  any  foreign 
corporation,  liable  for  any  fines,  penalties, 
or  costs  assefised  against  It  for  the  violation 
of  the  laws  of  the  state.  In  none  of  these 
sections  Is  there  any  attempt  to  confer  upon 
the  Corporation  Commission  jurisdiction  to 
prescribe  rates  and  charges  to  be  observed 
by  any  corporation.  The  sole  provision  In 
the  act  bearing  upon'  this  subject  Is  to  be 
found  In  the  foregoing  quoted  section  13. 
This  section  provides  tliat  whenever  a  busi- 
ness shall  have  certain  characteristics.  It 
shall  be  a  public  busing,  and  shall  be  sub- 
ject to  the  Jurisdiction  of  the  Corporation 
Commission  to  regulate  Its  practices,  rates, 
and  prices;  but  it  does  not  provide  that  all 
public  business  shall  be  subject  In  these  re- 
spects to  snch  Jurisdiction.  ♦  •  •  The 
first  part  of  said  sectlou  attempts  to  define 
the  class  of  business  which  the  latter  part  of 
the  section  subjects  to  the  jurisdiction  of  the 
Corporation  Commission  and  the  district 
courts.  It  appears  to  us  clear  that  what  was 
Intended  was  to  bring  within  the  jurisdic- 
tion of  the  Commission  the  regulation  of 
charges  and  rates  for  aervlces  connected 
with  those  bnslaeaseB  that  violate  the  act 
and  are  connected,  not  with  business  strictly 
of  a  public  character,  such  as  common  car- 
riage, supply  of  water  and  gas,  but  with  ttiat 
class  of  business  In  which  the  owners,  with- 
out any  Intent  of  public  service,  have  placed 
their  property  In  such  a  position  that  the 
public  has  an  Interest  In  Its  use. 

"The  distinction  between  the  class  of 
business  and  its  service  Intended  to  be  de- 
fined by  and  Included  In  said  section  and 
the  business  and  service  of  public  corpora- 
tions la,  we  think,  well  made  by  Mr.  Justice 
Brewer,  who  delivered  the  opinion  of  tho 
court  In  Cottlng  v.  Oodard,  183  U.  8.  70  [22 
Sup.  CtL  80,  46  L.  Bd.  92],  In  the  following 
language:  *In  the  one  [referring  to  property 
devoted  to  public  service]  the  owner  has  In- 
tentionally devoted  his  property  to  the  dls- 
cbar^  of  a  public  service.  In  the  other, 
he  has  placed  his  property  In  such  a  position 
that,  willingly  or  unwillingly,  the  public  has 
acquired  an  Interest  In  Its  use.  In  the  one 
he  deliberately  undertakes  to  do  that  which 


Is  a  proper  work  for  the  state.  In  the  other, 
In  pursuit  of  merely  private  gain,  he  has 
placed  his  property  In  such  a  [wsltion  that 
the  public  has  become  Interested  in  Its  use. 
In  the  one  it  may  be  said  that  he  voluntari- 
ly accepts  all  the  conditions  of  pnbllc  serv- 
ice which  attach  to  like  service  performed 
by  the  state  Itself ;  In  the  other,  that  he  sub- 
mits to  only  those  necessary  Interferences 
and  regulations  which  tho  public  Interest 
required.'  It  was  this  second  class  of  busi- 
ness with  which  we  think  section  13  was 
dealing  and  Intended  to  place  under  the  ju- 
risdiction of  the  Corporation  Commission 
and  the  district  courts  of  the  state  as  to  all 
practices,  rates,  and  charges.  If  this  section 
grants  to  the  Corporation  Commission  power 
to  prescribe  prices,  rates,  and  <diarges  to  be 
charged  by  any  public  service  corporation, 
it  confers  that  power  as  to  all  public  service 
corporations,  for  the  language  that  Includes 
one  Includes  all,  and  no  exception  Is  made. 
The  act  confers,  not  only  upon  the  Corpora- 
tion Commission  jurisdiction  to  prescribe 
rates  and  charges  under  the  conditions  there- 
in named,  but  confers  also  a  like  and  con- 
current power  upon  the  district  courts  of 
the  state.  But  the  power  to  prescribe  and 
relate  rates  and  charges  to  be  observed  by 
some  public  service  corporations,  to  wit, 
transportation  and  transmission  companies, 
was  conferred  excluaively  upon  the  Corpora- 
tion Commission  by  section  18,  art  9,  supra, 
which  was  not  subject  to  be  altered,  amend- 
ed, or  repealed  until  the  second  Monday  in 
January,  1909.  Section  35,  art  9,  Const 
It  would  therefore  follow  for  this  reason.  If 
said  section  includes  public  service  corpora- 
tions. It  would  have  to  be  declared  In  part 
at  least  unconstitutional.  It  would  alao  lUTe 
to  be  declared  unconstitutional  for  a  second 
reason.  The  function  of  prescribing  a  sched- 
ule of  rates  and  charges  to  be  made  by  public 
service  corporations  in  the  future  for  serv- 
ices rendered  by  them  to  the  public  Is  a 
legislative  function.  Beagan  et  al.  r.  Farm- 
ers' Loan  St  Trust  Co.  et  al.,  154  TT.  S.  362 
[14  Sup.  Ct  1047,  3S  li.  Kd.  1014] ;  Interstate 
Commerce  Commission  v.  Cincinnati.  M.  O. 
&  T.  R.  Co.,  167  n.  S.  479  [17  Sap.  Ot  896, 
42'L.  Ed.  243]. 

"Section  1,  art.  4,  of  the  Constltuttoa  pro- 
vides that  all  the  powers  of  government  of 
the  state  shall  be  divided  into  three  separate 
departments,  and  ezc^  as  Is  provided  in  the 
Constitution,  the  legislative,  executive,  and 
judicial  departments  of  government  shall  be 
separate  and  Satinet,  and  ndther  shall  ex- 
ercise the  powers  properly  belonging  to  ei- 
ther of  the  otiiers.  The  Constitution  nowhere 
authorizes  the  district  courts  of  the  state 
to  prescribe  rates  and  chaises  to  be  observ- 
ed by  pnbllc  seWIce  corporations  nor  does  it 
empower  the  li^slature  to  grant  to  said 
courts  such  jurisdiction.  If  the  section  un- 
der consideration  be  construed  to  Include 
public  service  corporations,  it  would,  In  part 
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■t  ieast,  be  rold,  becsBse  of  Its  attempting 
to  confer  le^slaUvo  power  upon  the  Judicial 
d^rtment.  It  is  a  well-settled  rule  of  con- 
struction tbat  where  a  statute  Is  reasonably 
SDsc^tible  of  two  different  constructions — 
<«e  that  wilt  sustain  Its  validity  and  one 
tbat  wfU  render  It  onconstltuUonal  and  void 
— tbe  former  Is  to  be  adopted." 

From  all  of  wblch  we  conclude  that  none 
of  tlie  proTlsions,  supra,  coater  upon  the 
Corporation  Commission  power  to  make  tbe 
order.  mnA  ft>r  tbat  reason  the  same  Is  void. 
But  believing  as  we  do  that  in  view  of  what 
we  taATO  said  the  Commission  will  m&ke  no 
farther  attempt  to  enforce  the  order,  the 
writ  wlU  be  withheld  until  the  further  order 
of  tbe  court 

All  the  Justices  concur. 

m  OkL  4M) 

LONG  T.  SHEPARD. 
(Sapnme  Court  of  OUahoms.    Jan.  it,  19l3. 
Rehearing  Denied  Feb.  S,  lOlS.) 

(Syllalnt  hv  'Ae  Court.) 

1.  Plbadinq  (il  129,  307,  310*)— Exhibits— 
Epfkot. 

It  is  not  good  practice,  unleM  so  required 
by  etatute,  to  make  a  mere  exhibit  a  put  of  the 
ptUtion. 

(a)  It  is  better  to  make  a  direct  Btatement  of 
the  facts  in  the  onler  lo  which  they  occur :  this 
being  the  orderly  method  a  good  pleader  will  ob- 
■ervft. 

(b)  Bowever,  when  an  exhlUt  is  made  a  part 
of  the  petition,  although  not  required  by  stat- 
ate,  and  tbe  other  allegations  in  said  petition, 
when  taken  in  conaection  with  the  contents  of 
0te  ezbibit,  state  a  cause  of  action,  reference 
may  be  had  to  such  exhibit.  In  order  to  deter- 
mine whether  a  cause  of  action  has  been  stated 
to  such  an  extent  as  to  withstand  a  general  de- 
murrer. 

(c)  Though  an  instrument  may  not  be  required 
by  statute  to  be  attached  as  an  exhibit,  yet  if 
It  fa  attached  as  a  part  thereof,  and  its  execu- 
ti<Hi  is  alleged  in  the  petition,  and  its  snbatauce 
therein  pleaded,  so  far  aa  oecessary  and  ap- 
plicable to  the  cause  of  action  sued  oo,  and  its 
execution  is  not  denied  under  oath  on  the  trial, 
its  execution  will  be  taken  as  admitted. 

TEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  270-275,  930-034,  944.  916,  947; 
Dec.  Dig.  Si  129,  307,  810.»I 

2.  pLEADiNo  (i  345*)  —  Motions— JiTDauENT 
OK  Pleading. 

Wben,  onder  the  allegations  of  the  petition 
and  the  admiasions  in  the  answei^  the  plaintiff 
is  caitltled  to  Judgment  on  the  pleadings,  it  is 
error  to  deny  a  motion  made  for  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  100&-10R8 ;  Dec,  Dig.  |  849.*] 

3.  PuADino  a  348*)— Motions— JuDOMXNT 
ON  Pleading. 

When,  under  the  pleadings,  it  is  averred 
that  by  a  clause  in  a  deed  executed  prior 
to  the  Act  April  28,  1006,  c.  1870,  (  19.  34 
Stat  144,  and  before  the  restrictions  were  re- 
moved from  the  allotment  of  the  grantor,  where- 
in it  was  stipulated  in  said  deed,  that  said  gran- 
tor agreed  "to  execute  a  good  and  sufficient  deed 
of  conveyance  to  said  defendant  for  said  eighty 
seres  of  land  when  bis  restrictions  opon  tbe 
power  to  alienate  said  land  were  removed,"  and 
said  written  contract  is  attached  to  the  petition 
as  a  part  thereof;  aod  its  execution  is  not  de- 


nied, and  It  Is-  farther  averred  that  after  re- 
moval of  restrictions  said  L.  executed  to  S.  a 
deed  to  said  80  acres  of  land,  pursuant  to  said 
stipulation,  said  deed,  as  to  said  80  acres  ol 
land,  is  void ;  and  judgment  to  that  extent 
should  have  been  entered  on  the  pleadings,  up- 
on motion,  in  favor  of  L. 

[Bd.  Note,— For.  other  cases,  see  Plea^i^, 
Cent  Dig.  {|  1065,  1066;  Dec  Dig.  I  348.*} 

Error  from  District  Court,  Hughes  Coun- 
ty ;  John  Caruthers,  Judge. 

Action  by  Daniel  A  Long  against  John  SL 
Shepard.  Judgment  for  defendant,  and 
plaintiff  brings  error.  BOTersed  and  le- 
manded  with  dlrectlona 

a  Dale  Wolfe  and  Wlllmott  &  WUholt  aU 
of  Wewoka,  for  plaintiff  In  error.  Rogers 
ft  Harris,  of  Wewoka,  and  Cnunj^  SUnnw 
ft  Bailey,  of  HoldenviUe^  for  defoidant  in 
error. 

WITtTJAMS,  J.  This  proceeding  in  error 
is  to  review  a  Judgment  (tf  Ulo  lower  court, 
wherein  the  plaintiff  in  error,  Daniel  A 
Long,  as  plaintiff  or  complainant  filed  a  bill 
or  petition  against  the  def^dant  In  error, 
John  ti.  Sh^Mird.  aa  defendant  or  respond- 
ent, praying  for  tbe  cancellation  of  a  deed 
to  120  aorea.of  land,  covering  a  part  of  the 
allotment  of  said  plaintiff^  on  the  ground  (1) 
tbat  t2ie  same  was  obtained  by  firand.  and 
(2)  that  it  was  executed  and  obtained  in  vio- 
lation of  section  19  of  the  act  of  Congress 
of  April  26,  1906,  c  1876,  34  D.  S.  Stat  144. 
wblch  is  as  follows:  "And  every  deed  exe- 
cuted before,  or  for  tbe  making  of  which  a 
contract  or  agreemrait  was  entered  into  be- 
fore the  removal  of  restrictions,  be,  and  the 
same  la  hereby,  declared  void." 

In  the  bill  or  petition  filed  by  plaintiff  on 
March  17,  1909,  he  alleges  tbat  be  la  a  dU- 
zeu  of  the  Creek  Nation,  and,  as  such,  bad 
allotted  to  him  said  land;  tliat  on  Ai^l  26, 
1905,  being  s^sed  In  fee  simple  of  said  tract 
of  land,  he  executed  and  delivered  a  warrau' 
ty  deed  Cwhich  lie  attadied  as  an  exhibit), 
covering  80  acres  of  said  tracts  to  defmdant, 
agreeing  by  the  terms  of  said  deed^*'to  exe- 
cute a  good  and  sufficient  deed  of  conveyance 
to  said  defendant  for  said  eighty  acres  of 
land  when  his  restrictions  upon  tbe  power  to 
all^iate  said  land  wOre  removed,"  this  be> 
lug  prior  to  tbe  date  of  the  removal  of 
his  restrictions;  that  on  Aognst  1,  1907. 
said  plaintiff  executed  and  delivered  to  said 
def«idant  another  deed  of  conveyance  for 
said  80  acres  of  land,  the  plaintiff  renew- 
ing "the  understanding  and  agreement  that 
plaintiff  would  make,  execute  and  deliver 
to  defendant  a  good  and  valid  deed  of  con- 
veyance for  said  eighty  acres  of  land  as 
formerly  agreed;"  that  on  August  9,  1907, 
he  executed  another  deed  to  said  defend- 
ant, covering  said  80  acres  of  land  and  al- 
so the  other  40  of  said  120  acres,  but  the 
same  was  done  tmder  ftilse  representattona, 
such  as  constituted  fraud,  etc,  and  such  as 
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U)  avoid  said  conv^irance  as  to  said  40  acres 
of  laDd. 

It  iB  farther  spedflcally  averred  In  said 
bill  as  follows :  "That  before  the  removal  of 
restrictions  npon  tbe  alienation  of  any  of  the 
land  described  and  Included  In  said  deed, 
*  *  *  the  defendant  made  and  entered  In- 
to a  contract  and  agreement  witb  the  plain- 
tiff for  the  making  and  ezecntlon  of  a  deed 
to  said  80  acres  of  land  herein  described  as 
the  east  half  of  plaintlfTs  allotmmt,  and  In- 
cluded In  said  fraudulent  deed  of  August  9, 
1907,  as  soon  as  tbe  restrictions  upon  the 
alienation  thereof  were  removed;  that  In 
pursuance  of  said  contract  and  agreemeut, 
on  the  9th  day  of  August,  1907,  the  defend- 
ant procured  and  received  from  plaintiff, 
and  plaintiff  made  and  executed  to  the  de- 
fendant, a  deed  for  said  80  acres  of  land, 
which  deed  is  absolutely  void.  That,  should 
this  court  so  require,  this  plaintiff  hereby 
offers,  and  is  ready  and  willing,  to  do  equity 
by  maldng,  executing,  and  delivering  a  good 
and  valid  deed  to  defendant  for  said  80 
acres  of  land  according  to  the  contract  and 
agreement  between  the  parties  herein  refers 
red  to,  and  hereby  offers  and  tenders  such 
deed;  that  defendant  contracted  and  agreed 
to  pay  the  sum  of  thirteen  hundred  dollars 
($1,300.00)  to  plaintiff  for  said  80  acres  of 
land ;  that  eight  hundred  and  sixty  dollars 
($860.00)  thereof  has  been  paid,  and  the  sum 
of  four  hundred  and  forty  dollars  ($440.00) 
is  tbe  balance  of  the  unpaid  purchase 
price,  which  sum  Is  due  and  wholly  nnpald. 
Wherefore,  plaintiff  prays  Judgment  for  the 
cancellation  of  said  deed  of  the  0th  day  of 
August,  1907;  *  •  •  that  the  same  be 
delivered  up.  canceled  and  declared  null  and 
void  and  of  no  effect,  and  that  tbe  record  of 
said  land  in  the  office  of  the  register  of 
deeds  be  purged,  (beared,  and  discharged  of 
said  fraudulent  conveyance  and  deed;  but, 
if  for  any  reason  said  deed  cannot  be  can- 
celed, in  Its  entirety,  then  that  it  be  cancel- 
ed and  be  held  null  and  void  and  of  no  ef-. 
feet  as  to  the  additional  40  acres  of  land 
herein  described  as  fraudulently  procured 
and  Included  in  said  void  deed ;  that  plain- 
tiff be  adjudged  to  be  the  absolute  owner  In 
fee  simple  of  said  40  acres  of  land,  and  that 
the  defendant  be  required  to  deliver  up 
possession  of  the  same,  with  damages  for 
the  unlawful  detention,  use,  and  possession 
thereof  in  the  amount  of  $3  per  acre  per 
annum  from  the  1st  day  of  January,  1908, 
and  for  all  damages  for  injury  to  said  free- 
hold or  estate ;  that.  If  plaintiff  be  required 
to  reconvey  said  80  acres  of  land  to  defend- 
ant, said  plaintiff  be  given  Judgment  against 
defendant  in  the  sum  of  $440,  with  interest 
thereon  at  tbe  rate  of  6  per  cent  per  annum 
from  the  9th  day  of  August,  1907,  until 
paid,  and  that  the  same,  together  with  all 
damages  for  tbe  use,  possession,  unlawful 
detmtion,  and  injury  to  said  40  acres  of 
land,  above  described,  be  declared  a  lieu  on 


said  80  acres  land  nntU  paid;  for  all 
costs  of  this  action,  and  for  all  other  prc^r 
relief,  both  at  law  and  in  equity,  which  this 
plaintiff  may  be  entitled  ta" 

Defendant  answered  hy  general  denial  and 
also  averred:  "That  long  pelot  to  the  9th 
of  August,  1907,  he  had  loaned  and  famish- 
ed plaintiff  large  suns  of  money,  and  that 
plaintiff  had  agreed  that  when  the  restrle* 
tlons  were  off  his  land,  and  he  could  make 
a  good  title,  that  he  would  convey  to  this 
defendant  fee-simple  title  to  his  surplus  al* 
lotment  In  the  Creek  Nation;  that  on  the 
9th  day  of  August,  1907,  said  plaintiff,  by 
his  warranty  deed  of  that  date,  conveyed  to 
the  defendant  herein  by  his  warranty  deed; 
*  *  *  that  tbe  plaintiff  understood  fully 
at  the  time  of  the  execution  of  the  deed  that 
he  was  selling  120  acres  of  land,  and  that 
the  consideration  was  6n  that  date,  or  soon 
thereafter,  paid  in  full;  that  the  plaintiff, 
on  the  9th  day  of  August,  1907,  and  at  all 
times  thereafter,  understood  that  he  had 
sold  120  acres  of  his  land,  and  made  no 
complaint  as  to  the  transaction  until  about 
the  time  of  the  filing  of  this  suit**  Defend- 
ant's answer  was  not  verified. 

The  deed  alleged  to  have  t)een  executed  on 
the  1st  day  of  August,  1907,  was  averred  to 
be  In  the  possession  of  defendant,  and  for 
that  reason  a  copy  was  not  attached.  From 
the  pleading  It  appears  that  the  deed  of  Au- 
gust 9,  1907,  was  made  by  virtue  of  a  written 
stipulation,  contract,  or  agreement  entered 
Into  before  the  removal  of  restrictions. 

Plaintiff  moved  for  Judgment  on  the  plead- 
ings, which  was  denied.  The  court's  action 
is  now  before  this  court  for  review. 

[1]  It  is  not  good  practice  to  make  a  mere 
exhibit  a  part  of  the  petition;  it  being 
better  to  make  a  direct  statement  of  the 
facts  in  the  order  in  which  they  occur.  This 
Is  the  orderly  method  which  a  good  pleader 
will  observe.  Where,  however,  an  exhibit 
is  made  a  part  of  the  petition,  and  the  other 
allegations  therein,  taken  In  connection  with 
the  contents  of  such  exihlbit,  state  a  cause 
of  action,  reference  may  be  had  to  such  ex>- 
hibit  for  such  purpose,  as  against  a  general 
demurrer.  Whlteacre  v.  Nichols,  17  OkL 
387,  87  Pac.  869 ;  Grimes  t.  Gulllson.  3  OkL 
268,  41  Pac.  35S;  Wey  et  aL  v.  Bank  of 
Hobart,  29  OkL  313,  116  Pac  943 ;  P^ey  t. 
Johnson,  30  Neb.  529,  46  N.  W.  710;  Emw. 
Ic  V.  Tams,  6  Cal.  156;  Whitby  v.  RowelL 
82  Cal.  635,  23  Pac  40,  382 ;  Savings  Bank 
of  San  Diego  County  v.  Bums,  104  Cal.  473, 
38  Pac.  102;  Hays  et  aL  v.  Dennis,  11 
Wash.  360,  39  Pac.  «S8.  This  ruling  agrees 
with  the  liberal  code  procedure,  which  was 
de^-lsed  to  do  away  with  technical  defensea 

The  question  now  arises  as  to  whether 
an  answer  setting  ap  a  general  denial  is  suf- 
ficient to  put  in  Issue  the  execution,  as  well 
as  the  vaUdlty,  of  the  deeds  attached  as 
exhibits  to  phtlntlff's  bill  or  petition,  without 
said  answer  having  been  verified. 


Digitized  by  Google 


OU.) 


OILUAM  r.  NEWLAND 


133 


Bverr  pleading  In  a  court  vt  recOTd  must 
be  snbBCTlbed  by  the  party  or  hfs  attoroey. 
Section  S647,  Comp.  Laws  of  Okla.  1909; 
section  39S5,  StatB.  of  Okla.  Ter.  1893.  In 
all  actions  all^ttons  of  the  execution  of 
written  lustruments,  and  indorsementa  there- 
on of  the  exlatence  of  a  corporation  or  part- 
nershlpi  or  of  any  appointment  of  authority, 
or  the  correctness  of  any  account  duly  veri- 
fied by  the  affidavit  of  the  party,  his  agent 
or  attorney,  shall  be  taken  as  true,  unless 
tlie  denial  of  the  same  be  verified  by  the 
affidavit  of  the  party,  his  ag«nt  or  attorney. 
Section  S648.  Comp.  Laws  of  Okla.  1909; 
section  8086,  Stats,  of  Okla.  Ter.  1803. 

Though  such  Instrument  may  not  be  re- 
quired by  the  statute  to  be  attached  as  an 
ttzblbit,  yet,  if  execution  Is  alleged  In  the 
petition,  and  the  substance  of  it  stated  there- 
in. BO  far  as  necessary  and  applicable  to  the 
cause  of  action,  and  Its  execution  waa  not 
denied  under  oath  on  the  trial,  its  «xecntloii 
will  be  taken  as  admitted. 

[2,  S]  In  this  case  the  allegation  of  the 
instruments,  as  to  the  deed,  to  wit,  April 
28,  1906,  is  made  In  the  petition.  The  mat- 
ters relative  to  the  dause  therein  contained, 
as  to  the  agreement  or  stipulation  to  execute 
a  good  and  sufficient  deed  of  conreyauce  to 
said  defCTdant  for  80  acres  of  land  when  his 
restrictions  upon  his  power  to  alfenato  said 
land  were  removed,  are  wtil  pleaded  in  the 
petition.  Likewise  the  allegation  of  the  exe- 
cution of  the  deed  of  August  1,  1907,  and 
the  allegation  of  the  agreement  are  sufficient- 
ly pleaded  In  the  petition. 

The  Judgment  of  the  lower  court  Is  re- 
manded,, with  Instructions  to  enter  Judgment 
In  flavor  of  the  plaintiff  In  error  for  the 
cancellation  of  the  deed  of  August  9,  1907, 
as  to  said  80  acres  of  land  that  were  cov- 
ered by  the  deed  of  April  26,  190Q,  but  in 
favor  of  the  defendant  in  wror  as  to  the 
other  40  acres  of  land  contained  in  said 
dted  of  Aosnst  9,  1907.  All  the  Justices 
eraear. 


07  OkL  U) 

B.  P.  SlklTH  SONS  ft  CO.      RAINES  DRY 
GOODS  CO. 

<8npreine  Court  of  Oklafaooia.   Feb.  11,  1918.) 

PaitfciPAi.  AHD  AoKHT  (S  24*)— BviDBiToa  or 

AOBNCT. 

The  fact  that  one  purports  to  act  ai  agent 
for  another,  itating  at  the  time  that  he  la  the 
other's  agent,  ii  not  o(  itself  aufficient  evi- 
dence Dpon  which  to  submit  the  qaestioo  of 
ageocy  to  the  jary. 

[Ed.  Note.— For  other  eases,  BM  Principal  and 
||eney,  Cent  Dig.  K  ^  728;  Dee.  Dig.  { 

Commissioner^  Opinion,  Division  No.  1. 
nrrw  from  Blaine  County  Court ;  George  W. 
Ferguson,  Judge. 

Action  by  B.  P.  Smith  Sons  4e  Co.  against 
the  Raines  Dry  Goods  Company.  Judgment 


for  defendant,  and  plalntUf  brings  error.  Re- 
versed and  remanded. 

J;  P.  Wlsbard,  of  Watonga,  Cor  plaintiff  lu 
error,  a  7.  Dyor,  of  Geary,  fOr  defendant 
In  error. 

AMBS,  0.  The  only  question  which  la  In- 
volved In  ttila  appeal  is  <me  of  agency.  The 
defendants  were  engaged  in  business  at  Rush 
Springs,  OkL  The  idaintlfl  was  a  corpora- 
tion located  In  Chicago.  Tha  defendants 
tried  to  eflCect  a  composlti(»i  with  creditors. 
They  called  a  meeting.  At  tbla  meeting  oer- 
talu  lawyers  aiveared  and  purported  to  rep- 
resent the  plalntlfl  and  agreed  to  tbe  settle- 
meoL  By  the  settlem^t  the  defendant's  stock 
of  merchandise  was  delivered  to  a  trustee, 
and  tbe  credltm  agreed  to  accept  it  in  dis- 
charge of  tlieir  dalms.  Some  time  after- 
wards tbe  plataitiff  sued  tbe  defendant  on  Ito 
acconni^  and  the  deCeodant  pleaded  this  set- 
tlement in  payment  The  Issue  tiled  waa 
whether  tbe  attorneys  bad  authority  to  act 
for  tbe  plaintiff.  Tbe  attorneys  did  not  tes- 
tify In  tbe  case,  nor  vnts  any  authority  pro- 
duced. Tin  only  fact  tpnd^ng  to  show  au- 
thority was  that  they  had  appeared  at  the 
meeting  and  represented  the  plalntUf  and 
stated  at  the  meeting  that  th^  bad  au12ior- 
ity  to  do  80.  Tbe  officers  of  tbe  plaintiff 
testified  po^vely  that  the  attorneys  had  no 
authority  to  represent  them  In  any  way,  that 
they  had  never  agreed  to  the  settlement,  and 
that  tbcsr  bad  never  reoelTed  any  part  of  the 
proceeds  of  tbe  sale.  Tbe  question  of  agency 
was  submitted  to  the  Jury'.  This  vras  error. 
Ghi(^sha  Cotton  011  Co.  t.  Lamb  ft  ^ner, 
28  Okl,  275,  114  Paa  888. 

The  case  should  be  reversed  and  remanded. 

PBB  OURIAH.   Adopted  in  wtaoleh 


(R  OkL  M) 
OILLIAH  NEWLAND. 

(Supreme  Court  of  Oklahmna.   Feb.  11, 1018.) 

(ByUahut      Me  Cowrt.) 

1.  PABTNKBSHXr  (|  829*)~SBTTLKiairr— Quss- 

TION  FOB  JnBT. 

When  one  partner  sells  hli  interest  In  the 
buBioefls  to  tbe  other  partner,  and  a  dispute 
arises  between  them  as  to  the  terms  <rf  the 
contract,  it  being  oral,  and  the  evidence  being 
in  convict  as  to  whether  tbe  indebtednese  to 
tbe  firm  of  the  retiring  partner  was  to  be 
llqaidated  in  Che  uile,  the  usae  should  be  sob- 
mitted  to  the  Jury. 

[Ed.  Note.— For  other  casM,  see  PartDership, 
Cent.  Dig.  H  782-786;  DecTDig.  |  829.*I 

2.  Tbial  (I  277*)— Instbuotioh— BiCTtPHON. 

Tbe  following  exception  appearing  In  the 
case-made  immediately  after  the  charge  of  tbe 
coort  is  Bufiident  to  challenge  the  correctness 
of  an  instmctlon,  "Comes  now  the  defendant 
and  excepts  to  all  that  part  of  the  court's 
charfre  contained  in  paragraph  2";  paragraph 
2  being  directed  to  one  proposition  only. 

_  [Ed.  Note.— For  other  cases,  see  TrUL  Cent. 

Dig.  II  6S7,  688;  Dee.  Dig.  |  277.*]  ' 
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ComiufasionMi^  Oiilnlofi,  DlrMon  Na  1. 
Brror  from  District  Ooart,  Carter  County; 
S.  B.  Russell.  Jadge. 

Action  by  S.  A.  Newland  against  W.  A. 
GllHam.  Judgment  for  plaintiff,  and  defoid- 
ant  brings  error.  Reversed  and  remanded. 

Sigler  ft  Howard,  of  Ardmore,'  for  plain- 
tiff in  error.  J.  F.  Bledsoe,  of  Oklahoma 
Olta^,  and  H.  H.  Brown,  of  Ardmore.  for  de- 
fendant In  error. 

AMES,  C.  [1]  The  plalutlff  and  the  defend- 
ant were  partners  in  the  grocery  business. 
The  plaintiff  sold  his  Interest  to  the  defend- 
ant, and  this  suit  was  brought  to  recover 
the  purchase  price  agreed  upon.  The  d^end- 
ant  admitted  the  purchase,  and  the  Issue 
tried  was  the  terms  and  conditions  of  the 
sale.  The  actual  merchandise  invoiced  about 
¥1,400,  and  the  amount  which  the  plaintiff 
sued  for  was  exactly  one-half  of  the  invoice, 
the  plaintiff  claiming  that  the  defendant  had 
agreed  to  pay  him  ttiat  amount  for  his  In- 
terest in  the  business.  The  defendant  ad- 
mitted the  purchase  for  that  amount^  but 
claimed  that  the  agreement  was  that  the 
defeudant  should  collect  the  accounts  re- 
ceivable and  pay  the  accounts  ipayable,  and 
give  the  plaintiff  the  benefit  of  any  surplus 
or  charge  him  with  the  burden  of  any  deficit 
The  plaintiff  at  the  time  of  the  dissolution 
had  overdrawn  his  account  about  $1,400, 
while  the  defendant's  account  was  overdrawu 
only  about  ?700,  leaving  a  balance  in  favor 
of  the  defendant.  Various  other  items  were 
also  involved  which  it  Is  unnecessary  at  this 
time  to  consider.  The  court  gave  to  the 
jury  the  following  instruction:  "If  you  be- 
lieve from  the  evidence  that  the  amount  of 
Indebtedness  of  plaintiff  and  defendant,  re- 
spectively, were  known  to  the  plaintiff  and 
the  defendant,  or  could  have  been  ascertain- 
ed, in  the  absence  of  fraud  or  concealment 
on  the  part  of  ^ther,  by  an  examinatlou  of 
the  books  of  the  firm  at  the  time  of  the  sale, 
then  you  are  instructed  that  said  accounts 
were  merged  in  the  sale  of  the  plaintlCTs  In- 
terest in  the  partnership  business  to  the  de- 
fendant, and  that  defendant  Is  not  entitled 
to  any  credit  or  offset  in  this  action  for  the 
difference  between  his  and  plaintiff's  accounts 
If  you  find  there  was  a  difference."  This 
Instruction  took  from  the  jury  the  power  to 
determine  whether  or  not  ander  the'  agree- 
ment of  the  parties  the  plaintiff  would  re- 
main liable  for  lUs  account,  and  compelled 
them  as  matter  of  law  to  disregard  tills 
item.  The  contract  of  the  parties  was  not 
reduced  to  writing,  and  the  evidence  Is  not 
satisfactory  as  to  what  It  really  was.  The 
testimony  being  conflicting,  and  there  being 
facts  and  clrcumHtanceB  In  the  case  tending 
to  sni^rt  the  theories  uC  both  parties,  the 
whole  Issue  should  have  beeu  submitted  to 
the  Jury.  If,  as  claimed  by  the  defendant, 
he  was  eatltled  to  collect  the  accounts  and 


apply  them  on  the  bills  payable,  he  might 
have  bad  n  right  to  oolleet  the  aocoonta  due 
by  the  plalntifl.  Time  la  evldenoe,  at  all 
events,  tending  to  support  this  dalm,  and 
the  court  should  tot  have  taken  tUs  lasne 
from  the  jury. 

[S]  But  It  l8  <aaimea  that  there  was  no 
sufficient  exception  reserved  to  this  instruc- 
tion, and  therefore  we  cannot  consider  it. 
The  case-made  contains  the  Inatructlons  of 
the  court  in  full.  Immediate  following  the 
instructions  the  following  appears:  "Cornea 
now  the  defendant  and  excepts  to  all  that 
part  of  the  court's  diarge  contained  in  par- 
agraph  2.**  la  this  a  sufficient  exception  T 
In  Bismlnger  t.  Beman,  82  OfcL  818. 124  Pac 
289,  McCabe  ft  Steen  Construction  Go.  n 
Wilson,  17  OkL  855,  87  Pac.  320,  and  Olaeer 
r.  Olaser,  18  Okl.  38»,  74  Pac.  9M,  It  was 
held  that  a  geoenl  exc^;itlon  to  each  and 
all  of  tiie  InstmcOone  reeored  In  the  man- 
ner In  whi<di  this  exc^>tt<»  was  reeenred  was 
Insufflcient  That  was  because  the  exception 
was  general,  and  did  not  call  the  court's  at- 
tention to  the  particular  error  asattted,  or 
give  the  court  an  oE^rtnnlty  Ito  correct  the 
error.  Here,  however,  the  exoeptlon  Is  ape* 
dflc,  and  the  reason  on  which  those  cases 
was  based  does  not  apply.  We  think  the  ex- 
ceptlon  here  taken  comes  within  the  spirit 
of  our  statutes,  If  not  within  their  exact  let* 
ter,  and  that  upon  the  reason  and  under  the 
authorlUes  cited  in  Hurst  t.  Hill,  32  Okl. 
532,  122  Pac.  018,  the  exception  was  prop- 
erly saved. 

The  judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded. 

FEB  CURIAM.  Adopted  In  whole. 

(85  Okl.  Mi) 
FLATHEBS  T.  FLATHERS. 
(Supreme  Court  of  Oklahoma.   Jan.  28»  1918.) 

fBvUaiita  iv  the  Court.) 

Appeal  and  Ebeob  ({  568*)— Dishxssal— XiY- 

surnciENCT  or  Rbcobd. 

A  proceeding  in  error  commenced  in  this 
conrt  on  a  case-made,  where  It  does  not  appear 
from  the  record  or  otherwise  that  the  defendant 
in  error  was  present,  either  personally  or  by 
counsel,  at  the  settlement,  or  that,  notice  of  the 
time  was  served  or  waived,  or  what  amendments 
suggested,  if  any,  were  allowed  or  disallowed, 
will  be  diBmissed  on  motion  of  defendant  in  er- 
ror. (Following  First  National  Bank  of  CoIIios- 
viUe  T.  Daniels,  26  OkL  383,  108  Pac  748.) 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2523-2529;  Dec.  Dig.  { 
568.*] 

Error  from  District  Court,  Ellis  County; 
G.  A.  Brown,  Judge. 

Action  between  Benjamin  M.  Flathers  and 
Emily  J.  Flathers.  From  the  Judgment,  Ben- 
jamin M.  Flathers  brings  error.  Dismissed. 

C.  B.  Leedy,  of  Arnett,  for  plaintiff  In  er- 
ror. W.  H.  Springfield,  of  Qag^  tot  defend- 
ant In  error. 
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WILLIAMS,  J.  The  defendant  in  error 
has  moved  the  dlsraiasal  of  this  proceeding 
in  error,  on  the  ground  that  the  case-made 
was  signed,  as  shown  by  the  certificate  of 
the  trial  Judge,  on  Jnly  14,  1911,  when  the 
notice  served  on  said  defendant  In  error,  as 
the  same  appears  In  the  record,  stated  that 
the  same  would  be  presented  at  the  desig- 
nated place  for  signing  and  settlement  on 
July  IS,  1011.  Neither  does  the  record  dis- 
close that  any  appearance  on  the  part  of 
the  defendant  in  error  was  made,  nor  that 
any  snggestlfme  as  to  amendments  were  filed, 
for  the  purpose  of  having  them  incorporated 
in  said  record,  and  the  record  does  not  dis- 
close that  any  amendmoits  were  allowed  or 
disallowed. 

In  Kansas  City,  Mexico  &  Orient  Railway 
Co.  T.  William  Brandt  (Na  2,178)  126' Paa 
787,  decided  by  this  court  on  November  14, 
1911,  but  not  yet  officially  reported,  the  syl- 
labns  Is  as  follows:  "Where  the  certificate 
of  the  trial  Judge  to  a  case-made  falls  to 
show  that  the  case-made  was  signed  and  set- 
tled at  the  place  designated  In  the  notice 
to  defendant  in  wror  as  the  place  of  sign- 
ing and  settling  the  same,  and  It  Is  made  to 
appear  by  the  nncontroverted  affidavit  of 
defendant  In  error  that  he  was  present  at 
the  designated  time  and  at  the  place  desig- 
nated in  the  notice  daring  the  entire  day,  for 
tile  pnrpose  of  urging  the  iDcorporatlon  into 
the  case^made  of  amendments  theretofore 
suggested  by  him  within  the  time  allowed  by 
order  of  the  court,  and  that  the  case-made 
was  not  presented  at  sncb  place  on  the  des- 
ignated date,  the  case-made  will  be  held  a 
nulUQr,  and  the  proceeding  In  error  dismiss- 
ed. •  •  See,  also.  Lister  et  al.  V.  Wil- 
liams. 28  Okl.  302,  114  Pac.  255;  Harrison 
et  al.  v.  Penny,  28  Okl.  523,  114  Pac.  7a4; 
First  National  Bank  of  ColllnsvlUe  v.  Dan- 
iels, 26  Okl.  383,  108  Pac.  748. 

All  tb«  Juatkes  concur. 


(S6  Okl.  772) 

LAWTON  V.  SHEPARD. 
<Sapreme  Coart  of  Oklahoma.    Jan.  7,  1913. 
RehearinK  Denied  Feb.  11,  i913.) 

{SyUahua  by  tlte  Court,} 

JfiviDENCE  (S  48.'1*)— Opinion  Evidence. 

Opinion  evidence  of  a  witness  properly 
qualified  is  competent  to  prove  the  identity  of 
a  bog. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2256-2266 ;  Dec.  Dig.  {  483.*} 

C«nmi88(on»8'  OiHnion,  DlvUon  No.  1. 
Error  tram  I^wnee  County  Court;  N.  E. 
McNeUl,  Jndgft 

Action, by  B.  A.  SHqwrd  against  J.  H. 
lAwton.  '  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

£.  M.  Clark,  of  Pawnee,  for  plaintiff  in 
error.  Wm.  Blake,  of  Tuhsa,  for  deftodant 
in  error. 


AMES,  a  This  action  of  replevin  for  the 
recovery  of  a  tiog  of  the  value  of  $16.50 
originated  in  the  Justice  court  of  Pawnee 
county.  The  plaintiff  won.  The  defendant 
appealed  to  the  county  court,  where  the 
plaintiff  again  won.  The  appeal  is  without 
merit  The  brief  of  the  plaintiff  in  error 
does  not  comply  with  rule  25,  and  no  au- 
thorities are  dted.  The  principal  point 
raised  Is  that  opinion  evidence  as  to  the 
Identity  of  the  hog  was  incompetent,  and 
that  it  should  have  been  confined  to  a  de- 
scription of  fala  marks,  color,  and  brands. 
We  do  not  concur  in  this  contention. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  OUBIAll    Adopted  In  wholes 

m  ou.  4U> 

YALB  THEATER  GO.  v.  CIT7  OF  LAWTON 
et  al. 

(Supreme  Court  of  Oklahoma.  Feb.  11.  1018.) 

(Syliahut  Ay  the  Couri.) 

1.  iNJUNOTIOn  (I  105*)— VlOLATIOK  OW  ObDI- 

NANCE— Ibrepabablj:  Injvbt. 

A  prosecution  for  violation  of  a  manicipal 
ordinance  will  not  be  enjoined  on  the  mere 
ground  that  the  ordinance  is  void,  because  such 
invalidity  constitutes  a  comjilete  defense  to  the 

{trosecutioQ,  and  is  thus  available  in  a  court  of 
aw. 

(a)  However,  equity  will  restrain,  by  injunc- 
tion, criminal  proceedings  under  an  invalid  or- 
dinance, which,  if  allowed  to  proceed,  would  de- 
stroy property  rights  and  Infiict  irreparable  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  M  178,  179 ;  Dee.  Dig.  |  105.*] 

2.  Appeal  and  Ebbob  (|  954*>~lNjUNOTioif 
(§  161*)— Review— Dissolution  of  Tbhpo- 
BABT  Injunction. 

The  dissolution  of  a  temporary  injunction 
is  usually  in  the  discretion  of  the  court,  and 
will  not  be  held  erroneous,  except  in  case  of 
manifest  abuse  or  on  clear  showing  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  3818-3821;  Dec.  Dig.  | 
9M^*  ^Injunction,  Cent  Dig.  |  347;  Dea  Dig. 

Error  from  District  Court;  ConuuuSie  Coun- 
ty;  J.  T.  Johnson,  Judges 

Action  by  the  Xale  Theater  Cinnpany 
against  tbe  City  of  Lawton  and  others. 
Judgment  tar  defendants,  and  j^alntlff  brings 
error.  Dismissed. 

Key  &  Mlchalson,  of  Lawton,  for  plaintiff 
In  error.  C.  C.  Black,  of  lAwton,  for  de- 
fendants in  error. 

WILLIAMS,  J.  On  October  29,  1912,  the 
plaintiff  In  error,  as  plaintiff,  began  no  ac- 
tion in  Hie  lower  court  against  the  defend- 
ants in  error,  city  of  Lawton,  A.  R.  Mcljen- 
nan,  commissioner  of  finance,  M.  A.  Nelson, 
commissioner  of  public  property,  and  George 
Short,  commissioner  of  public  safety,  as  do* 
feudants,  praying  that  "an  injunction  is- 
sue against  the  defendants  •  •   •  ant! 
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thetr  agents  and  employee,  restralntog  tbem 
and  each  of  tbem  from  enforcing"  parts  of 
a  certain  ordinance. 

Upon  ai^Ucatlon,  "a  temporary  Injnnctlon" 
was  granted,  restraining  said  defendants, 
"tlielr  serranta  and  agents  from  enforcing^ 
said  ordinance,  or  certain  parts  tha%of ;  and 
it  was  further  ordered  "that  the  4th  day  of 
November,  191^  la  hereby  set  for  the  time 
for  hearing  and  determlDlng  mid  petition  for 
Injunction." 

On  Norembo'  2,  1912,  defendants  filed  a 
motdon  to  Tacate  the  "temporary  restrain- 
ing order,"  and  on  November  4,  1012,  the 
court  liavtng  heard  the  motton  "to  have  the 
temporary  Injunction  heretofore  Issued  dis- 
solved," the  same  was  takm  under  advise- 
m^t.  On  Novembo:  9th  the  court  austattied 
the  motion  "to  dissolve  the  temporary  in- 
Jcmctlon."  The  decree  or  Judgment  r-rltes 
that  the  motion  filed  "to  dissolve  and  set 
aside  the  temporary  restraining  order"  was 
sustained. 

On  November  12,  1912,  a  motion  for  a  new 
trial  was  filed  and  overruled;  ,the  plaintiff 
being  granted  an  extmslon  of  17  days  in 
whlcfa  to  make  and  s^e  its  case-made,  and 
the  defoidants  6  days  in  wbich  to  suggest 
amendments  to  the  casemade,  tiie  same  to  be 
settled  on  three  days'  notice  by  either  party. 
See  R^olds  t.  Pblwa  et  aL,  81  OkL  7^ 
128  Paa  1125. 

Tile  detoidants  In  error  move  to  dismiss 
this  aiveal,  on  the  ground  that  the  temporary 
injunction  was  a  temporary  restraining  order, 
and  that  the  same  spent  its  force  on  November 
4th,  the  day  set  tor  hearing  as  to  the  grant 
Ing  of  the  temporary  Injunction,  as  no  action 
was  taken  by  the  court  to  make  it  fuitiier 
eflTectlve,  or  to  contlnne  it  in  force ;  and  that 
on  November  9tli,  when  the  court  entered 
an  order  purporUng  to  dissolve  the  sam^ 
there  was  no  order  In  force  that  to  be  dis- 
solved. If  this  was  a  restraining  order  and 
not  a  temponry  injunction^  the  condition 
Is  well  taken.  Bz  parte  Grimes,  20  OkL  44S, 
94  Pac.  668. 

Assuming,  for  t2ie  purpose  of  this  case^ 
tiiat  It  had  the  effect  of  a  temporary  Injunc- 
tion, should  the  order  be  affirmed  T 

[1J  In  O^hompson  t.  Tucker,  15  OkL  486. 
88  Pac:  413,  6  Ann.  Cas.  1012,  paragraph 
two  of  the  fl^llabuB  Is  as  follows:  "A  prose- 
cution for  violation  of  a  municipal  ordinance 
will  not  be  enjc^ed  on  the  ground  tiiat  the 
ordinance  Is  ttlegaL  as  that  fact  Is  a  defoise 
to  the  prosecut^n."  The  same  rule  is  an- 
nounced  in  Golden  v.  Guthrie,  3  OkL  128,  41 
Pac.  380. 

It  also  seems  to  be  settled  that  equity 
will  restrain,  by  injunction,  criminal  pro- 
ceedings  under  an  invalid  ordinance,  whlcfa. 
If  allowed  to  proceed,  would  destroy  proper^ 
rights  and  inflict  Irreparable  Injury.  Dob- 
bins V.  Los  Angeles,  195  0.  S.  223,  26  Sup. 
Gt  18,  49  L.  Ed.  160;  Southern  Express 
Co.  T.  Enslf^  (a  a)  116  Fed.  756;  Mont- 


gom^  V.  Louisville,  ete.,  B.  Co.,  84  Ala. 
127,  4  South.  626;  Platte,  etc.  Canal,  etc. 
Go.  T.  Lee^  2  Colo.  App.  184,  20  Pac.  1036; 
Poyer  v.  Des  Plaines,  123  111.  112,  13  N.  B. 
810,  5  Am.  SL  Rep.  494;  Davis  v.  Faslg, 
128  iDd.  271,  27  N.  E.  726 ;  Newport  T.  New- 
port, etc..  Bridge  Co..  00  Ey.  103,  18  S.  W. 
720,  8  L.  B.  A.  4S4;  Boyd  v.  ITrankfort,  117 
Ky.  190.  77  S.  W.  660,  m  AnL  St  Rep.  240t 
Se^  also,  Davis,  etc,  Ufg.  Co.  t.  Los  Angeles, 
189  U.  &  207,  23  Sup^  Gt  408,  47  L.  Bd.  778; 
Ignas  T.  KnozviUe,  1  Tenn.  CSl  Aj/ip.  X. 

The  bill  seeking  the  Injunction  must  set 
out  facts  whldi  will  en^Ie  the  court  to 
say  whether  the  injury  will  be  Irreparable; 
and  that  sudi  will  be  the  character  of  the 
injury  must  clearly  appear.  Orange  Oity  t. 
Thayer,  45  Fla.  602,  84  South.  573. 

In  Mobile  r.  Louisville,  etc,  B.  Go.,  84 
Ala.  115,  4  Soutli.  106,  5  Am.  St  Rep.  342, 
it  appeared  that  a  railroad  had  acaniied  a 
vested  right  In  tbe  streets  of  a  city  tor  cer^ 
tain  purposes.  It  was  held  that  the  oiforce- 
mait  of  a  penal  ordinance  interfering  with 
this  right  would  be  oijolned. 

[2]  The  dissolution  of  a  temptnary  injuno- 
tion  is  usually  In  tiie  discretion  of  the  oour^ 
and  wflU  not  be  held  erroneous,  except  In 
case  of  manifest  abuse  or  on  dear  showing 
of  OTTor.  Cunningham  v.  Ponca  &ty,  27 
OkL  868,  lis  Pac  010;  Brlstow  Oarriger 
et  aL,  24  OkL  824,  103  Pac  586,  26  U  B.  A. 
(N.  8.)  461. 

The  appeal  is  dismissed.  All  the  Jnstioes 
concur. 

(as  ou.  sw 
FISHEB  V.  LOCKBIDGB,  County  JndgSh 
(Supreme  Conrt  of  Oklahoma.   Jan.  28,  1018.) 

(Syttabui  by  tht  Court.) 
Appeal  akd  Brbob  (|  Id*)  — Bbvxxw— Ab- 

STBACT  PaOPOSITIOHS. 

Abstract  or  hypothetical  qaestloni  discon* 
□ected  from  the  granting  of  octaal  relief,  or 
from  the  determination  of  which  no  practical 
relief  can  follow,  except  the  awarding  of  the 
coBts,  wUl  not  be  determined  on  appeal,  bat  the 
cause  will  tw  dismissed. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  63-80;  Dec.  Dig.  i  10.*1 

Action  by  Alex  Fisher  for  writ  of  manda- 
muB  against  Ross  F.  Lockridge.  county  Judge 
for  Pottawatomie  county.  Writ  quaahed, 
and  petition  dismissed. 

Burwell,  Crockett  ft  Johnson,  ot  Okla- 
homa City,  and  B.  F.  Williams,  at  Norman, 
for  plaintiff.  Shartel,  Keaton  &  Wells,  of 
Oklahoma  City,  and  F.  H.  Riley,  of  Shawnee, 
for  respondent 

WILLIAMS,  J.  On  July  27,  1012,  the 
plaintiff  commenced  an  action  in  this  court 
for  the  Issnance  of  a  writ  of  mandamus  to 
require  the  respondent  to  certify  to  his  dis- 
qualification in  a  certain  cause  pending  in 
the  coun^  court  of  Pottawatomie  county. 
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speciflcfillr  alleging  certain  grounds  as  to  his 
disqualificatloii. 

On  July  31,  1912,  an  alternative  writ  of 
mandamus  was  Issued  returnable  on  Sep- 
tember 3, 1912.  Respondent  having  made  re- 
turn to  said  writ,  and  the  plaintiff  having 
filed  reply  thereto  on  September  3,  1912,  by 
agreement  of  all  parties  3.  H.  Bverest,  Esq., 
of  Oklahoma  City,  6kl.,  was  appointed  referee 
to  ^ke  evidence  and  report  same  together 
with  his  findings  of  fact  and  conclusions  of 
law.  The  referee  having  made  a  report  to 
this  court,  said  cause  was  set  for  hearing  on 
December  3,  1912,  upon  the  exceptions  of  the 
re^wndent  to  the  referee's  report  at  which 
time,  after  bearing,  the  same  was  submitted 
for  determination.  The  term  of  ofllce  of  the 
respondent  expired  on  the  first  Monday  of 
January,  1918,  at  which  time  hla  successor 
qualified,  without  this  court  having  reached 
a  determination  lo  said  cause.  Abstract  or 
hypothetical  questions  disconnected  from  the 
granting  of  actual  relief,  or  from  the  deter- 
mination of  which  no  practical  relief  can  fol- 
low, except  the  awarding  of  the  costs,  will 
not  be  determined  on  appeal,  but  the  cause 
will  be  dismissed.  Grey's  Oklahoma  Digest, 
and  authorities  cited  In  section  6,  at  page  31. 

The  plaintiff's  alternative  writ  will  be 
quashed,  and  the  plalntifTs  petition  dismiss- 
ed at  bis  cost.  All  the  Justices  concur. 

Oft  OkL  471) 

BUTLER  V.  COREY. 
(Snpreme  Court  of  Oklahoma.   Feb.  U,  1913.) 

(SyOalut  ht/  the  Court.) 

•   1.  Lanolobd  akd  Teitaut  ($  262*)— Lmi  on 
Cbopb — Liability  of  Fubohasib. 

A  landlord  entitled  to  rent  may  recover 
from  the  purchsBer  of  any  crop  grown  by  tbe 
tenant,  who  has  notice,  either  actual  or  con- 
structive, of  the  lien,  tbe  value  of  the  crop  pur- 
chased, to  the  extent  of  the  rent  due. 

[BA.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  M  1002,  1022-1026,  1029; 
Dec  Dig.  i  252.  *f 

2.  Pbinczfal  and  Aobnt  (|  159*)— WBOire- 
FDi.  Aciv— LiABiLnr  or  Agent. 

An  agent,  who  converts  the  property  of  a 
third  person,  is  liable  for  such  conversion ;  and 
it  is  no  defense  that  his  acts  were  committed 
In  pursuance  of  his  employment  and  for  the 
benefit  of  his  principal. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Cent  Dig.  H  699-613;    Dec.  Dig.  { 

Error  from  Caddo  County  Court;  B.  F. 
Holding,  Judge. 

Action  by  Ea^est  C,  Corey  against  Boy 
Butler.  Judgment  i^or  plaintiff,  and  defend- 
ant tNTings  error.  Aifflrmed. 

■  Ballinger  &  Maxw^  of  Anadarko,  tor 
plaintiff  In  error.  Praett  ft  Ureeay,  of  Ana- 
dariLo,  for  defoidant  In  enor. 

DUNN,  J.  Tbia  cue  presenta  error  from 
the  county  court  of  Caddo  county,  and  la  an 
•cthm  brongbt  1^^  Ea'C  Goiey,  as  plaintiff,- 


against  the  plaintiff  In  error,  as  defendant, 
to  recoyer  the  value  of  certain  broom  com, 
which,  it  is  alleged,  he  converted,  upon  which 
plaintiff  had  a  lien  for  rent.  At  the  con- 
clusion of  the  evidence  the  court  Instructed 
the  Jury  to  return  a  verdict  for  plaintiff, 
which  was  accordingly  done,  on  which  Judg- 
ment was  rendered.  From  the  denial  of  a 
motion  for  a  new  trial,  defendant  has  ap- 
pealed to  this  court 

While  counsel  for  defendant  present  and 
argue  a  number  of  propositions,  in  our  judg- 
ment. In  view  of  the  undisputed  evidence  and 
the  law  applicable  thereto,  there  la  no  merit 
therein.  The  record  discloses  that  a  man 
named  Hatton  was  a  tenant  on  land  owned 
by  Corey ;  that  he  raised  a  crop  of  broom 
corn  th«e(Hi  in  1908 ;  that  Corey  had  a  llrai 
thereon  for  his  ren^  and  Oiat  Butler  had 
both  actual  and  constmctlve  notice  thereof; 
that  I  in  the  face  of  tliese  facts  he  purchased 
the  broom  com. 

Section  4100,  Comp.  Laws  1909,  provides: 
"Tbe  person  ^itiUed  to  rent  may  recover 
from  the  purchaser  of  the  crop,  or  any  part 
thereof,  with  notice  of  the  lien,  the  value  of 
tbe  crop  purchased,  to  tiie  extent  of  the 
rent  due  and  damages." 

A  similar  statute  to  this  has  been  con- 
strued by  the  Supreme  Court  of  tbg  state  of 
Kansas  in  a  number  of  cases,  among  which 
may  be  noted  the  following:  Scully  v.  Porter, 
67  Ean.  822,  40  Pac.  818 ;  Maeliser  t.  Swap, 
75  Kan.  4Se,  89  Pac  1037;  Man^fum  T. 
Stadel,  76  Kan.  764,  92  Faa  1093— all  of 
which  hold,  in  sabstance.  Chat  tbe  purdiaser 
of  a  ctop^  with  notice  -of  the  lioi,  either 
actual  or  constructive,  does  so  with  liability 
to  the  landlord  in  the  amount  of  ita  value 
for  whatever  may  be  due  for  i&it 

Nor  did  the  court  commit  error  in  denying 
defendant  the  rl^t  of  proving  that  he  was 
pundui^^g  tbe  crop  merely  as  an  agent,  for 
tbe  reason  that  an  ag»t  or  servant,  who 
converts  tbe  property  of  a  third  person.  Is 
liable  In  trover  far  sntdi, conversion;  and  it 
Is  no  defense  that  his  acts  weee  committed  in 
pursuance  of  his  «nploymMit  and  for  the 
boieflt  of  his  principal  or  ma^n.  See  28 
Am.  ft  Eng.  Ency.  of  Law,  p.  688,  and  cases 
(dted. 

The  judgment  of  tbe  trial  court  la  accord- 
ingly Affirmed. 

HAYES,  a  J.,  and  TURNER,  WILLtAMB, 
and  KANE,  JJ-,  concur. 

'  ■  (3S  OM.  W) 

PHILLIPS  et  al.  v.  KOOGLBR. 
(Supreme  Court  of  Oklahoma.   Feb.  U,  1913.) 

(Sl/IMnu  by  the  Court.) 

Appeal  and  Brrob  (|  668*)— Cask-Made— 
Settlemeht— Dismissal. 

A  proceeding  In  errw,  brought  to  this  court 
on  a  (»se-made,  where  it  do«i  not  appehr  tXum 
the  record  or  otherwise  that  the  defendant  was 
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prcMnt  ettber  psttonallT  or  by  counsel  at  the 
Mttlement  or  tliat  notice  of  the  time  thereof 
wu  serrea  or  waived,  or  whet  araendmente  eug- 

Eeeted,  if  any,  were  allowed  or  diaallowed,  will 
e  diamiased  on  motion  of  defendant  in  error. 
[Ed.  Note^FoT  other  caees.  fee  Appeal  and 
Bitot;  Gent  Dir.  H  2S23-2629;  Dea  Die.  I 

see.*] 

Ifrror  from  District  Conrt,  Atoka  Gounty ; 
Robert  M.  Ralney,  Judge. 

Action  between  Jesse  W.  FfaUllps  and  oth- 
erk  and  D.  a  Koogler.  From  the  judgment, 
PhUllpa  and  others  bring  error.  Dismissed. 

J.  W.  Jones,  I.  li.  Cook,  and  W.  6,  Far- 
mer, all  of  Atolu,  for  plaintiffs  in  error. 
J.  Q.  Bails,  of  Atolui,  for  defendant  In  er- 
ror. 

DUNN,  J.  Tbla  case  comes  to  this  court 
on  appeal  from  a  Judgment  of  the  district 
court  of  Atoka  county.  The  sufficiency  of 
the  case-made  to  support  the  petition  In  er* 
ror  filed  la  challenged  by  a  motion,  which 
must  be  austained  for  the  reason  that  it  does 
not  appear  from  the  record  or  otherwise  that 
the  defendant  w:as  present  either  personally 
or  by  counsel  at  the  settlement,  or  that  no* 
tice  of  the  time  thereof  was  served  or  waived, 
or  what  amendments  suggeated.  It  any,  were 
allowed  or  disallowed. 

No  answer  la  made  to  the  motion;  and, 
the  record  before  us  sustaining  the  same, 
the  proceeding  Is  dismissed.  •  See  First  Nat 
Bank  of  CoillnsviUe  v.  Daniels,  26  OkL  883, 
108  P^c.  748,  and  caaea  therein  cited. 

HATDS,  a  3^  and  TURNEB  and  KANB, 
JJ.,  concur.    WILLIAMS,  J.,  absent. 


(IK  OU.  438) 

BCHOLLHBTER  t.  TAN  BUSKIRE: 
(Saprane  Court  of  Oklahoma.   Feb.  11.  1913^ 

rfivRa&et  hp  ih9  Court.) 

1.  Appkal  and  Ebkob  a  33S*>— Retikw  bt 
Tkanbobipt— TiMi  or  Takino— Wbit. 

When  s  judgment  of  the  lower  court  is 
sougbt  to  tie  reviewed  by  tranKript,  the  pro- 
ceeding in  error  must  be  commenced  In  this 
court  within  six  months  from  the  date  of  ita 
rendition. 

{Ed.  Note.— For  odwr  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1888-1887;  Dee.  Dig.  | 
830.  •] 

2.  Appsax,  and  Bbbob  (|  628*)  —  BicoaD— 
Motion  tob  New  Tbiax.. 

A  motion  for  a  new  trial  Is  not  a  part  of 
the  record  brought  up  by  a  transcript 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  237088^-2388;  Dee. 
Dig.  i  028.*]    *  " 

Error  from  Oklahoma  Oonn^  Oonrt;  John 
W.  Hayson,  Judge. 

Action  between  J.  H.  Scbollmeyer  against 
Jacob  Tan  Bosklrk.  From  the  Judgment, 
Scliollmeyer  brlnga  error.  Diamiased. 

John  SUA  and  H.  L.  Danner,  both  (tf 
Oklahoma  Cil^.  fbr  plalntur  In  error.  Grant 
Stanley,  of  Oklahoma  City,  for  defoidant  In 
enoF> 


*>toretlMr 


WILLIAMS,  J.  This  proceeding  In  error 
seeks  to  review,  by  means  of  a  transcript,  a 
Judgment  rendered  In  the  trial  court  on  May 
24, 1012.  [1  ]  A  proceeding  in  error,  commenced 
In  this  court  after  the  expiration-  of  six 
months  from  the  rendering  of  said  Judgment 
or  the  overruling  of  a  motion  tor  a  new  trial, 
must  be  dismissed.  It]  The  action  of  the 
lower  court  In  overruling  a  motion  for  a  new 
trial  is  not  brought  to  this  court  by  means  ttf 
a  transcript  Richardson  et  aL  v.  Beldl^an 
et  al..  128  Pac.  816,  818. 

The  proceeding  In  error  must  be  dismissed. 
All  the  Justleea  concur. 


BBOOHIDBS  T.  NIOEBL. 
(Supreme  Court  of  Oklahoma.  Feb.  11,  1918.) 

(BfUaitu  bg  the  Court.] 
AucnoNB  AND  Adctionbebs  (|  8*>— Salm 

— TiTLB  OP  PtmOBAfiEB. 

Where,  at  the  public  sale  Of  A.'s  goods, 
with  the  knowledge  and  consent'  of  all  concern- 
ed, B.*s  goods  are  knocked  down  and  sold  to 
the  highest  bidder,  and  where,  in  compliance 
with  the  terms  of  the  sale,  a  note  and  mortgage 
evidencing  the  fadrtttudnesB  and  securing  toe 
purchase  price  is  executed  by  the  pnTchaser, 

Eayable  to  A.,  and  delivered  to  and  accepted 
y  him.  AeM,  that  thereupon  title  aftd  right  ot 
possession  to  the  property  passed  to  ttie  par> 
chasv. 

[Ed.  Notftr-For  other  cassL  see  Auctions  and 
Aactioneers,  Cent  Dig.  H2(M0;  Dec.  Dig. 

Error  from  Waahlta  Oonnty  Oonrt;  I«.  B. 
Shean,  Judge. 

Action  by  O.  B.  Nickel  against  a  A. 
Brochers,  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Maaslngale  &  Doff,  ot  Gordell,  fw  plaintiff 
In  »ror.  Brett  ft  Blc^  of  Gordtfl,  tor  de> 
fondant  In  error. 

PBB  CURIAM.  TUs  la  an  action  tai  re^ 
plevin  brou^t  by  0.  H.  KUAel,  defendant 
in  error,  against  C  A.  BrocberBi-detnidant  in 
«Tor,  to  recover  a  binder  of  the  value  of  |10l 
Tbere  was  Judgmmt  for  idaintiff  before  tlie 
Justice,  and  again  on  trial  anew  In  the  county 
oonrt  of  Waahlta  county,  and  dtfendant 
Inlnga  the  case  here. 

The  oonrt  did  not  err  In  refusing  to  In- 
struct tlie  Jury  at  tlie  close  of  tlw  testimony, 
to  return  a  verdict  for  defendant  Tbe  evS^ 
dence  disdosea  that,  prior  to  the  suit,  one 
Fitsler  had  bad  a  public  sale  In  tiiat  county 
of  cntaln  of  his  posonal  pn^vty  to  the 
Ughest  biddo',  tlie  terms  ot  which  waa  tbat 
all  auma  of  910  or  nndw  owing  the  ane- 
oessfnl  bidder  were  to  be  peld  In  cash,  and 
on  all  OTO  that  anHRWt  a  credit  ef  8  or  10 
months  was  to  be  extended,  with  Interest 
after  the  InstruMBt  evidciieing  the  todtfttod^ 
nesa  became  due;  that,  known  to  all  concern- 
ed, defendant  tarooght  this  binder  tho^  to  be 
sold  with  the  other  property  wider  Oe  terma 
of  the  sale;  that,  plaintiff  being  the  highest 
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Udder,  tfae  same  war  knocked  down  to  hlin 
for  $10,  wbereapoD,  Ms  purcbasoB  exceeding 
that  amonot,  pursoaot  to  the  tersiu  of  the 
aale,  be  executed  and  delivered  to  Flteler  a 
note  and  mortgage  for  that  amoant,  payable 
to  Fltxler,  prepared  for  plalntltTB  signature 
by  the  clerk  of  tbe  sale,  and  then  left  for 
town  a  short  distance  away;  that,  'althoogh 
defradaut  demurred  to  acc^tlng  anything 
but  cash  for  his  binder,  on  the  return  of 
plaintiff  that  same  evenlne,  at  the  instance 
iji  defoidant,  a  slight  correction  was  made 
In  the  note  in  the  hands  of  Fltzler,  whereup- 
on both  plaintiff  and  defendant  departed  for 
their  respect! Te  homes,  leaving  the  binder  at 
the  place  of  sale^  to  be  sent  for  by  plalntifl ; 
that  on  a  subsequent  day,  upon  Fltsler  r^a»- 
lag  to  Indorse  the  note  to  him,  defendant 
repossessed  himself  of  the  binder,  and,  re- 
foslng  to  surrender  same  to  plaintiff  on 
donand*  this  suit  was  brought  Upon  the 
execntlon  and  delivery  by  plaintiff  to  Fltaler 
of  the  note  and  morts^g^  in  comidlanoe  with 
the  terms  of  the  aaK  title  and  tight  of 
poBsessIoD  to  the  binder  passed  to  the  pur- 
diaser. 

Affirmed.  All  the  Justices  concur^  except 
WILLIAMS,  J.,  not  particlpatlns. 


(IB  Oki.  «m 

JOHNS  et  aL,  Grady  County  €!om*ri^  t. 
LOtlTHAN. 

<S«pwe  Court  of  Oklahoma.   Vtb,  4,  1918.) 

(SyUalut  hv  1^  Court.) 

OmcBBs  n  100*)— Change  or  Sj\last. 

The  juaffment  of  the  court  below  U  affirm- 
ed upon  the  aatliority  of  Board  of  County 
Gom'rs  t.  Henry,  33  OU.  210. 126  Pac  761.' 

[Ed.  Note.— For  other  cases,  see  Officos, 
Cent.  Dig.  H  lS2-lfi7;  DecTDlg.  1  loa*] 

E^r  from  District  Court,  Ctamdy  Conntj  i 
Frank  H.  Bailey,  Judga 

Action  between  Ed.  F.  Johns  and  others, 
Comity  Commissioners  of  Orady  County, 
against  M.  B.  Louthan.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Affirmed. 

John  H.  Tenable,  of  Chickasba,  tor  plaln- 
tlffis  in  OTor.  B.  D.  Welbome*  of  Gbidusba, 
toe  defKidant  In  uror. 

KAMB^  J.  The  only  anestion  InTOIred 
bereln  la  irtiether  the  salary  of  the  defend- 
ant In  error,  who  was  elected  sheriff  of 
Orady  ommtr  In  Novembor,  1907,  was  affect- 
ed by  the  fw  and  salary  bill  which  became 
•ffecUre  some  time  after  his  election  and 
qnallflcatlon,  and  prior  to  the  expiration  of 
Us  term.  It  is  admitted  that,  if  the  stat- 
Dte  whicb  was  In  force  at  the  time  of  his 
dectlon  and  qnallflcatlon  goTems  until  the 
exidratlon  of  his  term,  he  will  be  entitled  to 
$275  more  than  he  would  be  if  the  later  act 
api^ed.  The  court  below  took  the  view  that, 
1^  Tlrtoe  of  that  part  of  section  10,  art  23, 
of  the  CoBStltiition,  which  vroTldsa  that  "in 


no  case  shall  the  salary  or  emoInmoitB  of  any 
public  offldal  be  (dianged  after  his  election 
or  appolntmoit  or  during  his  term  of  office" 
the  salary  of  the  sheriff  was  governed  by  the 
act  in  force  at  the  time  of  his  election  and 
qualification.  This  is  correct  It  was  so 
held  by  this  court  in  Board  of  County  Com'rs 
T.  Henry,  83  OkL  210,  126  Pac.  761. 

Upon  the  authority  of  that  case,  the  Judg- 
ment of  the  court  below  must  be  affirmed. 
All  the  Justices  concur. 

(9S  Old.  «s> 

JONES  T.  JONES. 
(Supreme  Court  of  Oklahoma.   Feb.  11,  1918.) 

(SyJlahm  ly  tha  Comrt.) 

Appeal  and  Ebbob  (|  668*)  —■  Dismissal—*- 
SETTumENT  or  Case-Made. 

A  proceeding  lo  error  brought  to  thls-conrt 
on  a  case-made,  where  it  does  not  appear  from 
the  record  or  otherwise  that  the  defendant  was 
present,  either  personally  or  by  counsel,  at  the 
Bettlement,  or  that  notice  of  the  time  thereof 
was  served  or  waived,  or  wliat  amendments 
suggested,  if  any.  were  allowed  or  dissllowed, 
wUr  be  dhnilssed  on  motion  of  defendant  in 
error. 

[Ed.  NotSk— For  otiier  eaaei^  see  Appeal  and 
^^r,  Cent  Dig.  H  2023-2529;  Dea  Dig.  | 

Error  from  District  Court,  Beaver  Coun- 
ty; R.  H.  Loofbourrow,  Judge. 

Action  between  W.  I.  Jones  and  Winona 
Jones.  From  the  judgment;  Winona  Jones 
brings  error.  Dismissed. 

Claud  T.  Smith,  of  Beaw,  B.  J.  Dick,  of 
Buffalo,  J.  W.  Cnlwell,  of  Beaver,  and 
Charles  Swindell,  of  Woodward,  fer  plain- 
tiff In  error.  Dickson,  Rudk  ft  DIckBMi,  of 
Beaver,  and  Gray  &  McY^,  of  Oklahoma 
City,  for  defendant  In  error. 

DUNN,  J.  Counsel  for  dMieadant  In  wror 
hare  filed  a  motion  to  dismiss  this  appeal, 
for  the  reasons,  among  others,  that  it  does 
not  appear  from  the  record  or  the  purported 
case-made,  or  otherwise,  that  Uie  defendant 
was  present  either  personally  or  by  counsel, 
at  the  Brttlement;  or  that  notice  of  the  time 
and  place  thereof  was  served  or  waived,  or 
what  ameodmuits  sngsested,  if  any,  woe  al- 
lowed «r  disallowed  by  the  court  Tbeae 
grounds  are  sufficient,  and  require  the  dis- 
missal of  the  case-made,  if  true.  An  inspec- 
tion of  the  record  diows  that  it  supports  the 
claims  made,  and  under  the  law  there  is  no 
alternative  but  to  sustain  the  motion.  The 
proceeding  In  error  Is  accordingly  dismissed. 
See  J.  K.  Cobb  ft  Co.  et  aL  v.  Hancock,  31 
OkL  42, 110  Pac.  627 ;  Blchardson  v.  Thomiv 
son,  124  Pac.  64 ;  First  Nat  Bank  of  CoUlns- 
vUle  T.  Daniels,  26  OkL  883,  108  Fu:  748, 
and  cases  therein  cited. 

HATBS*  a  J.,  and  TUBNBB  and  KANE, 
JJ.,.  oonciir.  WILLIAMS,  J.,  absent. 


•Mr  etfest  sasiB  sis  ssom  tepU  sad  ssotlM  MUHMB  la  Deo.  IHg,'*  Am.  XUg,  Kv^No*  flvlM  *  Bw'r  ladaaw 

Digitized  by  Google 


140 


180  FAGIFIG 


BBPOBTBB 


<ou. 


(se  ou.  IM) 

COOK  T.  rULLBB. 
(Supreme  Ooart  of  OUahonuu   Jan.  28,  1913.) 

(Byllabui  Jtp  the  Court.) 

BzBicPTioifB  ({  42*)  —  Piano  —  "HouBEHOLD 

AND  Kitchen  Fubnitube." 

A  piano  comes  within  the  term  of  "house- 
hold and  kitchen  famiture,"  as  the  same  is 
□■ed  in  our  peraonaltj  exemption  statute  (sec- 
tion 3346.  Comp.  Laws  ol  Oklahoma  1909; 
Session  Laws  1906,  p.  255). 

[Ed.  Note.— For  other  cases,  see  Ezempttons, 
Gent  Dig.  H  ^1-00;  Dec.  Dig.  I  42.* 

For  othw  definitions,  see  Words  and  PhrMee, 
VOL  4,  pp.  8861-«S6tM 

Error  from  District  Court,  Pottawatomie 
County;  B07  Hoffman,  Judge. 

Action  bf  S.  Cook  against  Mrs.  B.  A.  Ful- 
ler. Judgment  for  defendant,  and  plaintiff 
.brings  error.  Affirmed. 

A.  M.  Baldwin  and  A.  J.  Carlton,  both  of 
Tecumaeh,  for  plaintiff  In  error.  Edw.  How- 
ell, <a  Shawnee^  for  defendant  In  error. 

WILIilAMS,  J.  The  only  question  for  de- 
termination iB  as  to  wbether  a  piano  la  in- 
cluded within  the  term  of  "all  hooBehold  and 
kitchen  famiture." 

Section  3346,  Complied  Lews  of  Oklahoma 
1909  (SesB.  Laws  1905,  p.  255),  is  as  follows: 
"The  following  property  shall  be  reserved  to 
every  family  residing  In  the  state  exempt 
from  attachment  or  execution  and  every 
other  species  of  forced  sale  for  the  payment 
of  debts,  except  as  hereinafter  provided: 
First,  the  homestead  of  the  family,  which 
shaU  consist,  of  the  home  of  the  family, 
whether  the  title  to  the  same  shall  be  lodged 
in  or  owned  by  the  huBband  or  wife.  Second, 
all  the  household  and  kitchen  furniture. 
Third,  any  lot  or  lots  in  a  cemetery  held  for 
the  purpose  of  sepulture.  Fourth,  all  Imple- 
ments of  husbandry  used  upon  the  home- 
stead. Fifth,  alt  tools,  apparatus  and  books 
belonging  to  and  used  in  any  trade  or  pro* 
fesslon.  Sixth,  the  family  library  and  all 
family  portraits  and  pictures,  and  wearing 
appareL  Seventh,  Ave  milch  cows  and  their 
calves  under  six  months  old.  Eighth,  one 
yoke  of  work  oxen,  with  necessary  yokes  and 
chaina  Ninth,  two  horses  or  two  mules,  and 
one  wagon,  cart  or  dray.  Tenth,  one  car- 
riage or  buggy.  EUeventh,  one  gun.  Twelfth, 
ten  hogs.  Thirteenth,  twenty  bead  of  sheep. 
Fourteenth,  all  saddles,  bridles  and  harness 
necessary  for  the  use  of  the  family.  Fif- 
teenth, all  provisions  and  forage  on  hand,  or 
growing  for  home  consumption,  and  for  the 
use  of  exempt  stock  for  one  year.  Sixteenth, 
all  current  wages  and  earnings  for  personal 
or  professional  services  earned  within  the 
last  ninety  days." 

In  Alsup  &  ThompBOQ  v.  Jordan,  69  Tex. 
300,  6  S.  W.  831,  6  Am.  St,  . Hep.  63,  In  an 
opinion  by  Mr.  Justice  Stayton,  concurred  in 
by  Chief  Justice  Willie  and  Justice  Gaines, 
the  clause  ex^ptlvg/  "all  bousriiold  and 


kitdiu  furniture^  was  construed  to  In  dude 
a  piano.  In  the  (pinion  he  reviews  Tanner 
V.  BUlings,  18  Wis.  168,  86  Am.  Dec  70S,  and 
points  out  that  the  oonciuslon  of  the  court 
therein  readied  depended  npm  the  pertlco- 
lar  provlBlon  of  the  statute^  In  that  i^  after 
naming  certain  speciflc  artidee  of  household 
furniture  as  exempt  farther  added,  "all 
other  household  furniture  not  herein  enumer- 
ated not  exceeding  $200  In  valne" ;  and  that, 
as  a  piano  as  a  rule  would  cost  in  aceas  of 
obviously  It  was  not  the  intention  of 
the  Legislature  to  Indade  a  piano  in  said 
empUon. 

In  Dunlap  v,  Edgerton,  30  Vt  224,  a  plane 
was  held  not  to  be  "an  artlde  of  honsdiold 
famiture  necessary  for  upholding  life." 

In  Kehl  V.  Dunn,  102  Mich.  5S1,  61  N. 
W.  71,  47  Am.  St  Bep.  561,  the  clause  ex- 
empting to  each  householder  all  household 
goods,  furniture,  or  utensils  not  to  exceed 
the  value  of  ¥250  was  construed  not  to  in- 
dade a  piano,  dtlng  as  authority  Tanner  t. 
Billings,  supra,  and  Dunlap  v.  Edgerton,  so* 
pra. 

In  Conklin  v.  McCauley,  41  App.  Dir.  452, 
58  N.  V.  Supp.  879,  In  an  opinion  by  .Hatch, 
J.,  paragraph  4  of  the  syllabus  Is  as  follows: 
"Replevin  for  a  piano,  which  was  seized  un- 
der execution,  and  which  plaintiff  claimed  as 
a  part  of  her  necessary  furniture,  under 
Code  Civ.  Proa  |  1391,  exempting  necessary 
furniture  to  the  value  of  $250,  may  be  main- 
tained without  express  proof  of  the  value  of 
other  articles  of  furniture  owned  by  plaintiff, 
where  there  was  sufficient  proof  on  the  sub- 
ject to  Justify  a  finding  that  the  other  ar- 
ticles were  of  little  value."  In  the  opinion 
it  Ih  said:  "The  proof  given  upon  the  trial 
tended  to  establish,  and  the  Jury  were  au- 
thorized to  find,  that  the  article  In  question 
constituted  necessary  household  furniture,  aa 
it  appeared  that  the  plaintlfl  made  use  of 
the  same  in  connection  with  the  education 
of  her  children,  and  that  the  piano  was  an 
artlde  of  necessity  for  that  purpose."  This 
ofdnion  was  concurred  in  by  Goodrich,  P.  J., 
and  Cullen,  Bartlett,  and  Woodward,  JJ. 
CuUen  and  Bartlett  are  now  members  of  the 
Court  of  A[^als  of  said  state;  the  former 
being  Chief  Justice. 

Under  the  authority  of  the  Texas  and'  New 
York  cases,  the  Judgment  of-  the  lower  court 
is  affirmed.  All  the  Justices  concur. 

(K  end.  no 

BBOWN  et  al.  t.  FIBST  NAT.  BANK  OF 
TBMPLS.t 

(Supreme  Court  of  Oklahoma.   Jan.  28,  1913.) 

(Syllabus  by  the  Co«rt.>, 

1.  Appeal  and  iBnaoB  (g  835*)— BCBUKnrG— 
Waiter  op  Objections. 

No  objection  having  been  made  to  tiie  form 
of  the  verdict  until  the  filing  of  the  motion  for 
a  new  trial,  and  no  specification  of  error  rais- 
ing such  objection  having  been  presented  iu 
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tbia  court  nntU  on  tin  heuios  of  the  petition 
for  reheariiyr.  helrf,  tlut  eueh  defect  or  irrwi- 
Imrity.  if  anj  ttditod  in  tiie  fonn  of  the  Tevdic^ 
wu  waived. 

[Ed.  Note.— For  otlwr  caMS,  Me  Appeal  and 
grra^  Cent  Die.  H  SZCT-^^fM;  pea  Dig.  f 

2.  PAmoBBHlF  dl  139,  1B7,  217,  218*)— 
CONTBACTB— VALIDIIY— CONBMNT  OF  PaBT- 
NKft-BviDEMOE. 

One  partner  cannot  bind  his  copartner  by 

any  contract  not  reaaonably  within  the  acope 

of  the  partnerBhip  unleM  with  loch  copartner** 

knowledse  and  assent 

(a)  Sach  linowledse  and  assent  must  be  ea- 
tabliahed  by  evidence  affiTmatirel^  sbowins  it 
or  from  which  it  may  be  clearly  inferred. 

(b)  Where  one  partner  has  subscribed  the 
name  of  the  firm  to  a  note  payable  to  a  bank 
for  money  to  be  used  for  purposes  not  reasona- 
bly within  the  scope  of  the  partnership,  such 
purpose  being  then  and  there  known  to  the  offi- 
cers of  the  tmnk,  the  other  partner  does  not  be- 
cwne  liable  as  a  matter  of  law  to  pay  such 
note  to  the  extent  of  items  included  therein 
not  reasonably  within  the  scope  of  such  part- 
nership by  failing  to  express  his  dissent  when 
demand  of  payment  is  made  of  him. 

te)  The  mete  tact  that  a  partner  npon  being 
informed  that  hia  copartner  has  slTen  a  firm 
note  for  items  Including  his  Individual  debt 
does  not  decy  his  liablHt?  to  that  extent  there- 
on doe*  not  per  se  amount  In  law  to  a  ratifica- 
tion or  adoption  <^  the  note  for  the  whole  debt 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  »  206-211,  213,  240.  282-291.  419- 
42S,  42^^;  Bte.  Dig.  U  1S9,  167,  217, 
218.*] 

Error  from  District  Court,  Oomanehe  Coun- 
ty; J.  T.  JobnBon,  Judge. 

Action  hj  the  First  National  Bank  of 
•Temple,  Okl.,  against  R.  U  Brown  and  oth- 
ers. Jndgmmt  ftir  plainliff,  and  dtfendants 
bring  error.  Berersed  and  remanded. 

T.  B.  Orr  and  Stevens  &  Myers,  all  of  Law- 
ton,  and  Shartel,  Keaton  it  Wells,  of  Okla- 
faoma  City,  for  plaintiffs  In  error.  Ilamon 
A  EUlls,  of  Lawton,  for  defendant  In  error. 

WHiLIAHS,  J.  1.  nils  proceeding  in  er- 
nr  Is  to  review  a  judgment  In  fovor  of  the 
defendiant  In  tfror,  the  First  National  Bank 
«f  Tonple^  wherein,  as  idalntUI^  it  aoed  B. 
Ia  Brown  and  Lk  O.  Hontsomerr  as  partners 
engaged  in  the  ginning  business. 

[1]  The  jury  returned  a  goaeral  verdict  In 
favOT  of  the  plaintiff  against  said  defendants, 
Irat  without  a  finding  aiptinst  the  partnenOilp. 
No  objectkm  on  that  ground  was  made  at  Uie 
time  of  the  returning  of  tiie  ver^et-  In  the 
motion  for  a  new  trial  ttie  assignment  is 
made  tiiat  the  rerdlct  is  coDtrary  to  law.  For 
the  flrit  time  In  the  petition  for  r^eaiing  19 
the  question  In  any  form  raised  in  ibis  court 
OS  to  this  alleged  defect  or  irregularity  In 
tfie' verdict.  In  Ueaton  t.  scnaener,  liBB  Pac. 
797,  In  an  (pinion  by  Rossar,  Commissioner, 
the  syllabiis  is  as  follows:  "In  a  suit  against 
a  partnership^  wberejonly  one  member  of  the 
firm  is  served,  it  is  error  to  mdw  an  individ- 
ual Judgment  against  the  member  served. 
In  so  eh  ca^  Judgment  should  be  rendered 
against  the  firm,  and  rodi  Judgment  could 
be  enforced  against  the  partnership  properly 


and  the  iudlvidual  property  of  the  member 
served."  Hie  plalntUf  in  error  r^tea  upon 
this  authority  for  a  reversal  ot  this  case. 
In  Stanard  v.  Sampson  et  nx.,  28  OU.  13, 
99  Faa  796,  the  syllabos  Is  in  part  as  fol- 
lows: "A  g^eral  verdict  not  having  been 
returned,  but  answers  to  qtedflc  questions, 
both  sides  having  filed  and  pres^ted  motions 
for  Judgment  thereon,  In  the  absence  of  a 
timely  objection  with  proper  excciitlons,  and 
the  assigning  of  such  action  as  erxoe  in  a 
motion  for  a  new  trial,  the  same  will  not  be 
reviewed  here.  When  the  esieclal  answers 
or  findings  are  returned,  the  Jurors  each 
being  polled  ad  seiAatim  answered  that  the 
same  as  read  by  the  cleric  were  his.  No  ob- 
jection was  made  by  either  party  or  request 
that  sndi  special  findings  or  answers  dioold 
be  signed,  and  each  party  filed  ud  presented 
a  motion  for  Judgment  in  his  or  their  favor 
on  audi  special  findings.  Held,  tiiat  this 
was  a  waiver  of  the  irregularity  in  the  fore- 
man not  signing  the  answers  or  findings  as 
required  by  the  statute."  In  the  opinion  the 
court  said:  "The  plalnttlf  was  enUUed  to 
have  a  general  verdict  returned;  but  whm 
he  sat  by,  and  permitted  the  genwftl  verdict 
to  be  dispensed  wdth,  and  the  answers  to 
be  returned  into  open  court  to  the  specific 
queatlfHis  submitted,  and  to  be  recorded, 
without  any  objection,  and  aftermrds  filed 
a  motion  for  Judgment  In  his  favor  thereon, 
he  cannot  be  permitted  try  such  conduct  to 
Induce  the  court  to  commit  an  Irr^ularlty, 
and  then  q;>eculate  npon  its  result  by  seeking 
a  Judgment  thereon  in  bis  favor,  and  be 
heard  here  on  petition  In  error  to  complain, 
especially  when  there  was  no  motion  for  a 
new  trial  filed  and  iH^sented  in  the  lower 
court  seeking  the  correction  of  such  alleged  er- 
ror. •  •  In  Wilson  V.  Durant,  1  Tnd.  T. 
&32,  42  S.  W.  282,  It  Is  said:  "The  appellants' 
motion  In  arrest  of  Judgment  was  based  upon 
the  fact  that  the  verdict  of  the  Jury,  whldi 
Is  set  forth  In  the  foregoing  statement,  found 
the  Issues  at  law'  in  favor  of  the  defendants. 
No  exception  was  taken  when  the  verdict 
was  rendered,  which  -was  on  Alarch  14th,  as 
to  Its  form;  and  the  court's  attention  was 
not  called  to  it  until  the  motion  In  arrest  of 
Judgment  was  heard,  March  18th.  •  *  • 
The  counsel  for  appellants  In  this  case  In- 
sist that  their  cUents  are  not  in  the  attitude 
of  persons  who  sit  sDently  by  and  permit 
the  court  to  commit  error,  but,  on  the  con- 
trary, they  contend  that,  by  proper  motion 
and  In  apt  time,  they  did  all  In  their  power 
to  prevent  the  alleged  error,  and  that  the 
Judgment  should  therefore  be  reversed.  The 
record  foils  to  disclose  any  objection  to  this 
form  of  verdict  until  four  days  after  it  had 
been  rendered.  11,  at  the  time  the  verdict 
was  rendered,  counsel  had  called  the  atten- 
tion of  the  court  to  the  words  'Issues  at  law,* 
the  proper  correction  would  doubtless  have 
been  promptly  made  by  striking  out  the 
words  *at  law,*  and  asking  the  Jury  whether 
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the  Terdlct  as  tbus  ameuded  was.  th^r  ver- 
dict This  not  baring  been  done,  tbe  trial 
court,  bavins,  as  fjie  judge  certifies  in  tbe  bill 
of  exceptions,  submitted  to  tbe  ]ury  a  alugle 
and  simple  issue  of  fact,  not  an  Issue  of  law, 
mlgbt,  without  prejudice  to  tbe  plaintiffs, 
treat  the  words  'at  law'  as  surplusage,  and 
enter  a  judgment  according  to  the  verdict 
viewed  in  this  U^ht.  No  error  prejudiolal 
to  appellants  was  committed  by  tbe  trial 
court  In  pursuing  this,  course."  In  the  light 
of  the  foregoing  authorities,  it  is  not  es- 
a«itdal  to  determine  whether,  bad  tbe  plain- 
tiff In  error  at  the  time  of  the  return  of  tbe 
verdict  objected  to  Its  form  and  saved  his 
exceptions  thereto,  the  r«iderlng  of  the  Judg- 
ment on  the  verdict  in  such  form  would  con- 
stitute error  prejudicial  to  bis  rights  such 
as  to  bring  about  a  reversal  of  this  case. 

[2]  2.  The  court  instructed  t^e  jury  as  fol- 
lows: "The  fact  that  a  partnership  is  en- 
gaged In  a  particular  trade  or  business  being 
known  Is  sufficient  notice  to  third  persons 
of  tlie  limitations,  wblcb  tbe  nature  and  cus- 
toms of  that  trade  or  business  place  upon  the 
power  of  each  partner,  and  third  parties 
dealing  with  a  partner  in  matters  outside 
the  scope  of  Its  usual  business,  to  charge 
tbe  firm  therein  must  show  him  to  have 
possessed  special  authority  so  to  act  There- 
fore, if  yon  find  that  the  plaintiff  bank,  or 
Its  active  managing  officers,  knew  the  Idnd 
and  character  of  business  being  carried  on 
by  Brown  &  Montgomery,  and  that  advances 
or  loans  by  way  of  overdraft  were  made  to 
L.  O.  Montgomery  for  the  purpose  of  pur- 
duiBijig  bank  stock,  oil  mill  stock,  opera 
house  Bto(^  and  furnishing  money  in  en- 
deavoring to  secure  county  seat  location 
were  not  wdthln  the  scope  of  the  bu^ness, 
and  that  amounts  for  said  purposes  were  In- 
cluded In  tbe  overdraft  and  later  in  the  note 
sued  on,  before  plaintiff  can  recover.  It  must 
be  shown  tliat  the  defendant  L.  O.  Mont- 
gomery was  authorized  to  make  the  said 
loana  or  rec^ve  said  advancements  and 
create  the  Indebtedness  accruing  therefor,  or 
that  the  defendant  Brown  afterwards  rati- 
fied the  acts  of  L.  O.  Montgomery,  as  tbe 
term  ratified  is  hereinafter  defined."  Tbe 
d^endant  (plaintiff  In  error)  R.  I«.  Brown 
requested  the  court  to  give  tbe  following 
instruction:  "The  mere  fact  that  a  partner, 
after  knowledge  that  another  partner  has  giv- 
en a  note  in  the  name  of  the  firm  in  a  transac- 
tion outside  the  scope  of  the  partner^Ip 
business,  keeps  silrait  and  does  not  repudiate 
the  act,  does  not  of  Itself  amount  in  law  to 
ratification  or  adoption.  BatiScaUon  la  in 
the  nature  of  an  affirmative  act,  which  in 
such  a  case  <-annot  be  established  by  a  mere 
omission  to  avow.  The  partner  Is  not  bound, 
as  a  matter  of  law,  to  deny  bis  liability  until 
he  is  prosecuted."  This  instruction  was  re- 
fused and  exception  saved.  Tlie  general 
charge  to  the  jury  does  not  substantially  In- 
clude or  cov^  this  instruction.  In  Beuhin 
T.  Oohen  et  aL,  48  Cal.  645,  It  Is  said:  "At 


the  Instance  of  the  plaintiff,  the  court  below 
instructed  the  jury  'tiiat  if  Sperling  waa  in- 
formed of  the  fact  of  the  giving  of  these 
notes  by  his  copartner,  Cobea,  in  the  name 
of  tbe  firm,  and  omitted  tb  r^;Hidlate  c.  dis- 
affirm, within  a  reasonable  time,  what  had 
been  done  by  Cohen,  he  will  be  held  to  have 
ratified  and  adopted  what  he,  Cohen,  had 
done  in  Oie  firm  name.'  The  Indebtedness 
for  which  tbe  notes  were  given  was  the  in- 
debtedness of  Cohen  in  the  first  instance, 
and  not  that  of  tbe  copartnership  firm  of 
Cohen  &  Bperling.  The  Instruction,  assum- 
ing as  It  does  that  Sperling  did  not  assent 
to  ibe  transaction  at  the  time  the  note  was 
delivered,  and,  of  course,  that  he  was  not 
then  bound  thereby,  nevertheless  asserts  the 
rule  of  law  to  be  that  if  be  was  afterward 
informed  of  the  fact  that  the  firm  notes  had 
been  so  given  he  would  become  bound  there- 
by, unless  be  should  thereupon,  or  within  a 
reasonable  time,  'repudiate  or  disaffirm*  tb^. 
It  may  be  conceded  that  bis  ftillure  to  ob- 
ject under  su<A  circumstances  would  be  evi- 
dence tending  In  s<Hne  degree  to  show  assent 
upon  his  part  to  the  giving  of  the  notes,  and 
so  the  Jury  were  substantially  told  In  tbe 
instmction  next  preceding  the  one  we  are 
now  considering.  But  to  say  that  a  mere 
failure  to  actively  repudiate  the  transaction 
amounts  per  se  in  point  of  law  to  a  ratifica- 
tion or  adoption  of  the  notes  is  unwarranted 
by  recognized  principles  defining  the  powers 
and  obligations  of  copartners."  In  Barnard^ 
et  al.  V.  Lapeer  A  Port  Huron  Plank  Boad' 
Co.,  6  Mich.  274,  it  is  said:  "No  rule  is  better 
settied  than  that  one  partner  cannot  bind  bis 
cc^rtner  by  any  contract  not  within  tbe  im- 
mediate scope  of  the  partner^ip,  nnless  with 
such  copartner's  knowledge  and  consent 
Elach  partner  Is  an  agent  for  all  tbe  members 
of  the  firm  in  the  transactim  of  all  business 
of  such  firm;  but  as  to  matters  foredgn  to 
such  business  he  is  regarded  as  a  stranger. 
The  general  business  of  the  firm  being  that 
of  manufacturing  lumber,  and  tbe  owner- 
ship of  land  as  incident  thereto,  the  subscrip- 
tiou  to  stodE  in  a  corporation,  or  to  articles 
of  association  for  tbe  creation  of  one,  was 
not  an  in(ddent  to  such  partnership.  In- 
cidental benefits  would  not  authorize  one 
partner  to  bind  his  fellow,  and  no  authority  so 
to  bind  him  Is  shown.  And  the  knowledge  and 
assent  required  to  bind  the  copartner  must 
be  established  by  evidence  affirmatively  show- 
ing it,  or  from  which  it  may  be  clearly  in- 
ferred. This  Ifi  sought  to  be  established  trom 
the  fact  that  assessments  were  made,  and 
their  i>ayment  d^uanded  of  the  firm,  which 
were  unresponded  to;  and  It  is  urged  that 
It  was  Barnard's  duty,  upon  sucb  demands, 
to  repudiate  any  interest  In  the  company, 
and  that  his  sllrace  should  be  construed  In- 
to a  recognition  of  his  relation  as  a  stock- 
bolder.  Now,  a  demand  either  through  tbe 
mall  or  personal  is  sufficient  to  bind  a  stock- 
bolder,  but  not  to  create  one.  If  the  person 
of  whom  dttnand,  to  nude  be  not  on^  it  te 
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not  his  Antjr  to  dladalm  tbe  diftnctw  of 
•toeUiolder.  It  Is  siKnisli  tbat  be  does  not 
vs^ond  to  dttUKkd.  The  BlmplS'BdiBlfl- 
Bbm  Uwt  demand  waa  duly  made  of  tM  flrm 
la  BOt  one  of  a  pmonal  demand  <HC.  Barnard, 
nor  ia  itt  vtjQdag  more  tban  a  fact;  its  ef- 
fect being  a  aueatlon  of  law.  Tbeie  la  no 
vrUeace,  nor  any  admlarioot  In  tbe  caae  that 
knowledge  of  tbe  demand  ew  came  to  Bar- 
nard; and  certainly  none  tbat  be  ever,  by 
any  word  or  act,  recognized  any  connection 
irttta  tbe  owvany.**  See^  also,  to  tbe  same 
effect  Ueroeln  t.  Andms  It  Made,  10  Wend. 
(N.  T.)  468:  Van  Dyke  r.  Seelye  et  aL.  49 
Bfton.  .657, 62  N.  W.  215 ;  Jobnson  T.  McOlary 
et  at,  131  Ind.  105, 80  N.  B.  88& 

The  court  he  Ting  Instructed  the  Jury  that, 
before  tbe  plaintlfl  (defendaiit  In  error)  could 
reooTer  against  tbe  plaintiff  In  error  Brown, 
It  must  be  abown  that  tbe  plalntitf  In  error 
I*  O.  Ifontgomoy  *'waB  authorised  to  make 
Oie  aald  loans  or  recdre  sajd  adrancemeots 
and  create  tbe  Indebtedness  accming  there- 
fur,  oi;  tbat  tbe  defendant  Brown  afterwards 
latULed  tibe  acte'of  L.  O.  Hontgomeiy,  as  the 
term  'nttfledT  Is  hereinafter  d^lned,**  when 
the  ^alntiff  In  error  requested  tbe  foregoing 
instraction  as  to  ratification,  the  same  should 
hare  been  glveii.  Nowhere  in  the  general 
diarge  does  said  requested  instraction  as  to 
ratification  or  adoption  seem  to  have  been 
sobataatlally  covered.  The  defendant  in  er- 
ror Instate  that  the  clause  of  the  Instruction, 
"the  mere  fact  that  a  partner,  after  knowl- 
edge ttiat  another  partner  bas  glvea  a  note 
la  tbe  name  of  tbe  flrm'sbi  a  transaction  out- 
side the  scope  of  tlie'  partner^p  bnstoesa, 
keeps  stilCTt,  and  doee  not  repudiate  tbe  act, 
does  not  of  ttsdf  amount  In  law  to  rattflca- 
tttm  or  ad(H>tlotL  Batlflcation  is  In  the  na- 
ture of.  an  afflitaatlTe  act,  wJMk  In  sodi  a 
ease  cannot  ba  eatabllabed  W  a  mere  omls- 
sl«  to  avow**— Is  erroneoos  In  tbat  audi  <»nl»- 
sim  to  avow  may  create  an  estopp^  It 
may  be  Oiat  under  a  i«oper  state  of  facts  tiliat 
ao  omlsKlon  to-  avow  the  want  of  authority  of 
tbe  otbtf  partner  to  incur  'sncb  liability 
might  create  an  estoppel,  where  such  sllenee 
caosed  tbe  party  to  make  farther  advance- 
Biokte  or  loans  or  to  for^  taktau*  action  for 
bis  protection,  when  such  delay  or  Inaction 
would  prejudldally  affect  bia  righto  against 
toe  other  partner.  But  under  the  record  to 
this  caae  andi  a  qnestlm  of  esto^Kl  Is  not 
xraented,  antt  tbe  question  la  not  here  de- 
tumined. 

Aa  to  all  money  loaned  or  advancemente 
made  to  said  partnershto  through  U.  O.  Mont- 
gomery In  due  course  of  bu^ess  the  said 
B.  L.  Brown  was  liable  therefor,  though  It 
was  afterwards  diverted  from  said  bustoess 
bjr  Montgtnnery,  onleas  tba  bank  at  tbe  time 


at  making  the  loan  had  knowledge  that  It 
would  .be  so' diverted,  and  as  to  such  l^ems 
where  there  was  no  conflict  in  the  evidence 
the  Jury  should  have  been  inatructed  to  fln4 
in  favor  of  the  plaintiff.  As  to  items  where 
there  was  a  conflict  in  the  evidence,  the 
same  should  have  been  submitted  to  the  Jury 
under  appropriate  Instructlona  for  a  finding. 
As 'to  the  advancements  that  were  made  foi 
matters  outside  of  the  scope  of  the  partner^ 
Bhip  wiUi  the  knowledge  of  the  bask  tbat  they 
were  not  to  be  used  withli^  such  scope  of  said 
partnership  as  to  whether  pr  not  a  ratlflca- 
tion  was  made  by  tbe  plaintiff  to  error;  the 
same  should  also  have  been  submitted  under 
proper  instructions.  If  with  the  money  teat 
was  advanced  by  the  bank,  with  the  knowlr 
edge  tbat  It  was  to  be  used  to  buy  oil  mill 
stock  and  bank  stock,  such  stock  was  bouj^t 
and  issued  to  the  name  of  the  partaership  or 
flrm,  and  the  evidence  showed  that  the  plain- 
tiff to  error  knowingly  accepted  the  fruits  of 
such  transaction,  these  were  matters  that  the 
Jury  should  toke  toto  consideration  to  deter- 
mining the  ratiflcatton  or  liability  on  hia 
part  Did  he  accept  the  fruits  of  said  stock, 
or  did  he  repudiate  tbe  iHirdiase  of  the  same 
and  the  holdtog  of  the  same  to  the  partner- 
ship name  when  the  knowledge  came  to  him? 
If  he  did  the  latter,  he  did  not  become  owner 
thereof,  and  the  partoersblp  would  have  held 
the  title  as  trustee  for  the  other  partoer.  The 
letter  of  June  26, 190S,  to  J.  a  Tandy,  Temple, 
Okl.,  who  appears  to  have  been  vice  president 
of  the  defendant  to  error  bank,  i^oi^d  have 
be«i  admitted  to  evidence.  In  that  letter 
the  platotlff  to  error  says:  "He  (platotiff  In 
error  U  O.  Montgomery)  has  done  every-, 
thing  against  my  advice,  and,  of  course,  he 
sees  his  error  now.  This  fall  I  will  have  a 
bookkeeper  that  I  can  depend  on  to  give  ma 
a  detail  statement  of  the  bustoess  every 
week.  We  are  to  the  gin  bustoess  and.  not 
to  the  seed  cotton  business,  nor  any  other 
ktod  that  I  know  of  and  when  It  comes  to 
lostog  money  it  la  not  ma  I  went  toto  the 
gto  business  only  with  him  and  he  had  no 
right  to  use  the  company  otherwise.  Mr. 
Tandy  you  will  have  to  help  look  after  Lee 
tor  I  know  he  Is  a  good  man  for  your  bank." 
It  was  competent  for  the  purpose  of  dete?- 
mtotog  whether  or  not  the  platotlff  to  error 
Brown  ratifled  the  act  of  L.  O.  Montgomery 
to  bon'owtog  money  from  the  defendant  to 
error  bank  to  be  used  out  of  the  scope  of 
said  partnership  business. 

It  follows  that  the  Judgment  of  the  lower 
court  must  be  reversed,  and  tbe  Cause  De- 
manded, with  tostnictlons  to  grant  a  new 
trial  and  proceed  to  accordance  wlUk  tbia 
opinion.  All  tbe  Justices  concur. 
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BANK  OF  CABBOLLTON,  MISS.,  T. 
LATTING. 

(Suprone  Court  of  Oklahoma.    Feb.  U,  191B.) 

(Syllahitt  hy  Court.) 

1.  Pmncipal  and  Subbtt  (S  84*>— Dbutbbt 

or  NOTB— CONSIDEBATION, 

The  sigoing  of  a  note  as  sare^,  some  dajfl 
after  the  principal  had  executed  the  same,  and 
after  the  deliver;  and  acceptance  thereof,  and 
after  the  consideration  had  passed,  without  any 
agreement  that  the  surety's  name  would  be  se- 
cured to  tlie  note,  is  without  consideration. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig*  {  67;  Dee.  Dig.  S  34.*] 

2.  Principal  and  Sdwit  Q  84*)— Consideb^ 

ATION. 

•When  a  note  has  been  fnlly  executed  and 
delivered,  and,  eubseqaently  thereto,  a  i)ew  par- 
ty signed  it  as  surety,  there  must  be  an  inde- 
pendent consideration  to  make  it  obligatory 
upon  the  surety. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {  67 ;  Dec  Dig.  §  34.*1 

3.  BlIXS  AND  NOTBS  Q  226*)— iRDOBflSlCBIfT 

— CONBIDEBATTON. 

The  defendant's  contract  (whether  it  be 
that  of  guaranty  or  suretyship),  having  been 
entered  into  after  the  note  had  once  been  de- 
livered and  accepted  by  the  payee,  and  the 
transaction  had  become  fnlb'  executed,  requir- 
ed proof  of  a  distinct  consideration  to  support 
it;  and.  in  the  absence  of  evidence  tending 
to  establish  a  new  consideration,  the  undertak- 
ing is  nudum  pactum. 

(Ed.  Note.— For  other  case&  see  Bills  and 
Notes,  Gent.  Dig.  H  B84-M;   Dea  Dig.  i 

ComiutaifaniCTii'  Oi^idon,  DiTtalon  Na  3U 
Bmnr  ttcm  Grady  Gonnly  Gonrt;  N.  H. 
Williams,  Judge. 

Actton  1^  Bank  ot  Oanolltan,  lOaaiHdpiil, 
^iiist  R.  G.  Lattinff,  Jr.  Judgment  tor  de- 
fendant, and  plaintiff  brli^  error.  Afflnned. 

Bond  &  Melton,  of  Ghlckasha,  for  plain- 
tiff In  error.  T.  J.  O'Neill.  o{  Cblc^asba, 
for  defendant  in  error. 

SHARP,  a  On  May  17, 1906,  the  CarroU- 
ton  Cotton  Oil  Company,  a  corporation,  en- 
gaged in  the  manufacture  of  cotton  seed  prod- 
ucts at  Carrollton,  Miss.,  was  ov^drawn  in 
Its  account  with  the  plaintiff,  the  Bank  of 
CarroUton.  On  said  day  said  milling  company 
executed  to  said  bank  Its  demand  note  for 
$948.86;  tbat  being  the  amount  of  Its  orer- 
drafL  This  note  was  dgned,  "The  Carroll- 
ton  Cotton  Oil  Co..  R.  G.  Lattlng.  Jr.,  Sec  ft 
Mgr.,"  by  Mr.  Latting,  and  on  the  day  of  Its 
execution  was  delivered  to  the  bank.  Lattlng 
was  at  the  time  a  stockholder  In  the  mill 
company,  and  was  also  its  secretary  and 
manager.  Some  10  days  after  the  note  was 
executed  and  delivered  to  the  bank's  casbler, 
sit'  the  cashier *s  request,  Mr.  Lattlng  signed 
the  note  individually.  At  the  same  time  It 
appears  tliat  Latting  told  the  cashier  of  cer- 
tain collaterals  owned  by  the  mill  company 
tbat  he  would  put  up  as  collateral  security 
for  the  company's  note.  This,  however,  was 
not  requested  by  the  bank,  but  was  volun- 


teered by  lAttfng  acting  for  the  mill  com- 
pany. These  collaterals  consisted  of  some 
accounts,  and  two  bllla  of  lading  for  two 
car  loads  of  cotton  seed,  issued  to  the  mill 
company  by  the  Southern  Railway  Company. 
The  giving  of  the  note  took  up  the  mill  com- 
pany's overdraft  This,  It  appears,  was  all 
the  bank  at  the  time  required  In  the  way 
of  a  settlement  of  the  mill  company's  indebt- 
edness. As  testified  to  by  Mr.  Latting:  'The 
casbla  of  the  bank  called  my  attoiUon  to 
the  fact  that  the  mOt  had  overdrawn  some 
$900  or  mor^  and  asked  me  to  close  it  up 
with  a  note,  which  I  did." 

[1]  The  transaction  Ijetweea  the  princi- 
pal, the  mill  company,  uid  the  creditor,  the 
bank,  upon  the  execution  and  deliv^  of  the 
note,  thereupon  became  an  executed  one,  and 
apparoaUy  the  bank  was  satisfied  with  the 
manner  in  which  the  transaction  waa  ctosed. 
It  bad  extended  credit  to  the  mill  company 
by  permitting  it  to  overdraw  its  accouiU. 
and  accented  its  donand  note  In  setttemoit 
of  the  overdraft  It  does  not  aivear  that, 
at  the  time  of  the  execution  and  delivery  of 
the  note^  any  request  for  security  In  any 
form  was  made.  The  subsequent  undertak- 
ing of  the  defendant.  Letting  was  tliertfoce 
a  collateral  one.  The  Indebtedness  was  that 
of  the  mill  company.  There  must,  of  l^al 
necessity,  be  a  suffldrat  consideration  in  or-  ^ 
der  to  render  valid  the  contract  of  suretyship 
or  guaranty.  This  consideration  is  usually 
either  of  b«iefit  to  the  principal  or  surety, 
or  of  detriment  to  tlte  creditor.  But  where 
the  consideration  between  the  principal  and 
the  creditor  has  passed  and  become  executed 
before  the  contract  of  the  surety  or  guaranty 
Is  made,  and  sudi  contract  was  no  part  of 
the  inducemoit  to  the  creation  of  the  original 
debt  such  conslderatltHi  is  not  sufficient  to 
sustain  such  contract  The  rule  is  a  very 
general  one,  and  authorities  in  support  there- 
of sre  manifold.  Briggs  v.  Downing,  48 
Iowa.  560;  Famsworth  v.  Clark,  44  Barb. 
(N.  Y.)  601;  Slmmang  v.  Famsworth  (Tex. 
Civ.  App.)  24  S.  W.  541;  Baker  v.  Wahr- 
mund,  5  Tex.  av.  Ai^  268,  23  S.  W.  1023; 
Bluff  Springs  M^xamtUe  Co.  r.  White  (Tex. 
Civ.  App.)  90  S.  W.  710;  Martin  v.  Stnb- 
binga,  20  IlL  Appi  381 ;  Anderson  v.  Norvill, 
10  111.  Appi  240;  Davidson  v.  King,  SI  Ind. 
224;  BeaU  v.  Ridgeway,  18  Ala.  117;  Bo- 
dnlph  V.  Brewer,  96  Ala.  189;  U  South.  314; 
Klsslre  V.  Plunkett-Jamdl  Grocery  Co. 
(Ark.)  145  S.  W.  567;  Comstock  v.  Breed, 
12  CaL  286;  Levorene  v.  Hildreth,  80  CaL 
139,  22  Paa  72;  Lewln  v.  Barrj-,  15  Colo. 
Affp.  461,  63  Pac  121 ;  Jackson  et  aL  v.  Coop- 
er (Ky.)  39  S.  W.  39;  Sawyer  v.  Femald, 
50  Me  500;  Cutler  v.  Everett.  33  Me.  201; 
Tenney  v.  Prince,  4  Pick.  (Mass.)  387,  16 
Am.  Dec.  347 ;  Ford  v.  McLaln.  164  Mo.  App. 
174,  148  S,  W.  190;  Macfarland  v.  Heim, 
127  Mo.  327,  29  S.  W.  1030,  48.  Am.  St.  Rep. 
(i29;  Pfeiffer  v.  Klngsland,  25  Mo.  66;  WIl- 
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Uams  T.  WQIlams,  07  Mo.  661 ;  Barnes  et  aL 
v.  Van  Keuren,  31  Neb.  165,  47  N.  W.  848; 
Leonard  v.  Vredenburgh,  8  Johns.  (N.  T.) 
29,  6  Am.  Dec  317;  Gllman  v.  Klbler,  5 
Humph.  (Tenn.)  19;  Clark  r.  Small,  6  Tei^. 
(TMin.)  418;  RusaeU  v.  Buck,  11  Vt.  166; 
In  re  Kstate  of  Ooddard,  66  Yt.  415,  29  AU. 
ti34 ;  Randolph  on  C!ommerclal  Paper,  f  920 ; 
Brandt  on  Suretyship  and  Guaranty,  %  26; 
6  Am.  &  Eng.  Enc.  L.  691,  602. 

[2]  It  la  Insisted,  however,  by  counsel  that 
the  transaction  of  May  17th,  together  with 
that  which  subsequently  took  place  when  the 
note  was  signed  by  Lattlng,  constituted  a 
single  transaction,  and  was  therefore  not 
completed  until  the  date  of  the  latter  oc- 
currence. This  contention  finds  no  support 
in  the  eridence.  Tliat  the  mill  company  com- 
plied fully  with  the  bauk's  demand  on  the 
day  that  the  note  was  given  Is  unchallenged. 
There  was  no  request  or  agreement  on  ttiat 
date  ttiat  Lattlng  should  personally  Indorse 
the  note,  or  that  the  mill  company  should 
deposit  collateral.  It  is  therefore  unneces- 
sary for  ns  to  give  further  consideration  to 
this  contention.  The  note  was  executed  and 
made  payable  in  the  state  of  Mississippi  and 
the  Supreme  Court  of  that  state,  In  Clopton, 
Ex'r,  T.  Hall,  61  Mtss.  482,  In  a  case  where 
the  surety  signed  the  note  several  months 
after  Its  original  execution,  said:  "If  such 
Indorsement  was  contemporaneous  with  the 
making  of  the  note.  It  will  connect  itself  with 
tlut  contract,  and  will  be  supported  by  its 
consideration ;  but  If  subsequent  thereto,  and 
not  done  In  pursuance  of  an  agreement  for 
the  credit  of  the  maker,  and  for  the  security 
of  the  payee,  it  must  rest  upon  a  considwa- 
tion  of  its  own ;  otherwise  it  is  nudum  pac- 
tum. Moies  V.  Bird,  11  Mass.  436  [6  Am. 
Dec.  179] ;  Himt  t.  Adams,  &  Mass.  358  [4 
Am.  Dea  68] ;  White  v.  Howland,  9  Mass. 
314  [6  Am.  Dec  71];  Miller  t.  Gaston,  2 
Bill  (N.  Y.)  190;  Bough  v.  Gray,  19  Wend. 
(N«T.)  a02;  Leonard  v.  Sweetzer,  16  Ohio, 
4." 

[I]  It  was  there  held  that  the  burden  of 
proof  as  to  the  consideration  of  a  note  rests 
upon  tbe  plaintiff,  where  It  Is  not  by  law 
Imidled,  and  that  the  subsequent  signing  of 
a  note  by  a  surety,  after  Its  delivery,  cou- 
stltotes  a  separate  agreemoit,  and  the  con- 
sideration Is  not  Imported  by  the  Indorse- 
ment itself,  but  it  must  be  shown  aUund& 
TliiB,  we  bdlere,  to  be  tbe  general  rule  in 
fludi  cases,  when  there  ia  an  Issue  as  to  the 
conaideratton.  Ncnton  on  Bills  and  Notes, 
260:  Pratt  et  al.  v.  Heddeu,  121  Mass.  110. 
Nwr  doek  tlw  letter  written  by  the  dtfoidant 
to  the  bank's  cashier,  of  date  August  21, 
1000,  in  any  manner  affect  his  liability,  as 
it  was  as  mnCh  nudum  pactum  as  Uie  note. 
Savage  t.  Firat  Nat  Bank,  112  Ala.  606,  20 
Sooth.  398. 

It  not  anKaring  that  ttiere  mw  anjr  con- 
tldmtion  for  the  defendant's  contract  of 


suretyship  or  guaranty,  the  Judgment  of  the 
trial  court  should  be  a  flamed. 

Commissioner  AMES  did  not  partiC^te 
in  the  consideration  of  Uils  causa 

PER  CURIAM.  Adopted  In  wbola 
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MAPLES  et  aL  v.  SMYTHB. 
(Snpreme  Court  of  Oklahoma.   Feb.  11,  1913.) 

fBvllabu*  ty  the  Court.) 
FoBciBu:  Enibt  and  DETAiNsa  (I  29*)— Bv* 

lOENCE. 

Where,  In  forcible  entry  and  detainer, 
giving  the  evidence  its  strongest  probative 
force,  there  is  no  evidence  reasonably  tending 
to  prove  that  defendant  was  in  possessicHi  of 
the  premises  in  controversy  at  the  commence- 
ment of  the  sult^  held,  that  the  conrt  did  not 
err  In  sustainlna  a  demurrer  to  tbe  evidence  at 
tbe  close  of  pluntiffs*  testimony. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Gent  Dig.  81 134r-140;  Dec 
Dig.  i  29.*] 

Error  from  Creek  County  Court;  Josiah 
G.  Davis,  Judge. 

Action  by  Elizabeth  Maples  and  others 
against  William  Smythe.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Affirmed. 

McDougal,  Lattlmore  &  Lytle,  of  Sapulpa, 
for  plainUffs  In  error.  Pryor,  Bockwood  & 
Lively,  of  Sapulpa,  fOr  defoidant  'in  error. 

TURNER,  J.  Ou  March  12,  1909,  Eliza- 
beth Maples,  E.  J.  Maples,  and  A.  A  Maples, 
plaintiffs  In  error,  sued  William  Smythe,  de- 
fendant in  error,  before  a  justice  of  the 
l>eace  in  Greek  county  In  forcible  entry  and 
detainer  for  "a  certain  brick  house  at  204 
North  Birch  street,  dty  of  Sapulpa ;  and  the 
lands  consisting  of  what  was  all  of  block  3 
in  the  old  plat  of  the  townsite  of  the  <^ty  of 
Sapulpa."  After  answer  filed,  In  effect  a 
general  denial,  there  was  trial  and  Judgment 
for  defendant  On  trial  anew  in  the  county 
court  to  which  the  cause  was  appealed,  at 
the  close  of  plaintiff's  testimony  a  demurrer 
was  sustained  to  tbe  evidence,  and  judgm^t 
rendered  and  entered  accordingly,  and  plain- 
tiff brings  the  case  here,  assigning  as  error 
the  action  of  the  court  In  sustaining  the  de- 
murrer. 

To  maintain  the  iasnes  on  tbeir  part  ^ain* 
tiffs,  after  proof  of  three  days*  notice  to  quit 
proved  that,  after  one  Egan  had  been  in 
peaceable  possession  of  the  premises  in  con- 
troversy for  some  eight  years,  he  turned  it 
over  to  D.  P.  Maizes,  who  fenced  the  .same, 
and  bnilt  thereupon  a  small  brick  housis,  and 
died  Id  May,  1906,  after  years  of  peaceable 
possession;  that  plaintiff  Elizabetb  is  his 
widow  and  tbe  other  two  plalntU^  his  diil- 
dren;  that  while  Maples  lived  Egan  acted  ss 
his  f^ent  and  raited  the  same  to-  one  Sherry, 
who  occivled  the  same  for  two  mtnitbs  with 
a  stock  of  goods  whldi  lie,  after  tbe  death  of 
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Maples,  sold  out  and  tnined  orer.  together 
wltb  possession  oi  premises,  to  Gh&rlle 
Smytlie,  wbo  occupied  the  bouse  until  Jan- 
uary, lOOd.  But  here  the  erUeiice  foils.  As 
set  forth  in  the  brief  of  plaintiff  In  error, 
most  that  can  be  sttld  of  it  is  that  defendant 
was  never  in  actnal  possession,  but,  Charlie 
Smythe  haviug  moTed  out,  the  premises  irtxe 
unoccupied  at  tlw  time  this  notice  was  given 
and  suit  eonunoiced.  The  cmly  evideice  set 
forth  hi  the  brief  tending  to  couple  deftad- 
ant  with  the  posseaslon  waa  that  lie  had  told 
a  witness  that  he,  William  Smythe,  bad 
"staked  M»  brother,  Charlie  fimyttie.  In  Uie 
premises  several  times  and  that  no  rent 
would  be  paid,"  and  that  thereupon  notice  to 
quit  was  sorved  on  defendant  and  this  action 
commenced,  which  notice  was  In  Bfoich  attet 
Charlie  had  quit  In  the  preceding  January. 
The  same  witness  farther  testified  that  de- 
fendant on  a  former  trial  of  some  kind  some- 
whwe  had  testified  that  be  claimed  at  a  ttme 
not  given  to  be  in  possession  of  said  prem- 
ises under  a  quitclaim  deed  from  one  Kidd. 
If  other  evidence  exists  coupling  d^ndant 
with  possession  of  the  premises  at  the  time 
of  tlie  commmeonent  of  this  action,  U  is  not 
ooatained  In  the  abstract  art  forth  In  idatai- 
tlffs*  brlet  and  we  decline  to  Inspect  the  rec- 
ord to  find  it  Applying  the  rale  Invoked  by 
defendant  that  actions  of  this  kind  may  be 
maintained  only  against  one  In  posses^n  at 
Uie  commencemoit  of  the  action  and  not 
against  one  wbo  does  not  In  fact  hold  the 
land  (19  Cyc.  1142,  1163),  there  being  no  evi- 
dence reasonably  tending  to  prove  such  pos- 
session In  plaintiff  at  that  time,  the  Judg- 
ment of  the  trial  court  is  affirmed.  All  the 
Justices  concur,  except  WILUAMS,  J.,  not 
participating, 

(n  Okl.  18) 

HUDDL.ESTUN  v.  D.  M.  OSBORNE!  &  CO. 
<8ivrenw  Court  of  Oklahoma.   Feb.  11,  1913.) 

fSyttabut  hv  ih«  Court.) 

Affeai.  akd  EteBOB  (I  77S*>— DisinssAZf— 

Failuke  to  Fn.E  Bbikfs. 

Where  plaintiff  in  error  falls  to  comply 
with  the  rules  of  this  court,  reqairing  him  to 
serve  a  brief  on  coonsel  for  def«idant  in  error 
and  at  the  same  tlmj!  to  file  15  copies  of  his 
brief  witii  the  clerk  of  the  court,  hu  case,  od 
beios  reached  for  submission,  will  be  dismiwed. 

[Ed.  Note.— For  otlier  caBe%  we  Appeal  and 
Error.  Cent  Dig.  U  3104,  810&-3110;  Dec. 
Dig.  I  773.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Washita  County  Court;  L.  R. 
Shean,  Judge. 

Action  by  D.  M.  Osborne  &  Co.  against 
Fred  M.  Huddlestun.  Judgment  for  plain- 
tiff in  the  Justice  court  was  affirmed  on  ap- 
peal, and  defendant  again  brings  error.  Dis- 
missed. 

M.  L.  Holeombe;  of  Clinton,  for  plaintiff  in 
error.  Snodgrass  ft  Darnell,  of  Arapaho,  tor 
defendant  in  wror. 


SSABP,  OL  Tbe  potltlen  In  wror  waa  filed 
in  this  court  March  23,  1911.  Thereafter  a 
motion  to  dismiss  the  appeal  was  filed  by  de- 
fendant In  error,  wlddi  motion  waa  by  the 
court  overruled  on  June  18, 1912,  of  which  ac- 
tion of  the  court  counsel  for  ^alntlff  la  er 
ror  was  informed.  The  case  waa  <EeeuIaiJy 
assigned  for  submlashm  at  tlte  December, 
1912,  term  of  the  court,  but  plaintiff  In  error 
has  filed  no  brief;  neither  has  he  asked  for 
an  extension  of  time  in  which  to  file  brief. 

Upon  the  antluHdty  of  Douglas  Clayton 
ToWDslte  Co..  20  OkL  9,  116  Fac.  1016,  and 
other  cases  cited  in  the  <vlnloa  of  the  court 
tJie  appeal  should  be  dlsmiawerl.  • 

FEB.CUBIAM.  Adopted  In  wtaola^ 

CB  Okl.  OS) 
CONEXXY  CONST.  Ca  v.  BOXGB. 
(Supreme  Court  of  Oklahoma.    Feb.  U,  1913.) 

(BvUabut  fry  the  Comrt.) 

FsAims.  Statuts  or  (t  88*)— 8au  or  Qoat* 
TBU— Dblivkbt. 

A  delivery  and  acceptance,  at  any  rabae- 

qnent  time,  of  any  part  of  the  gooda  or  chattels 
which  are  the  tubject  of  ao  oral  agreement  and 
within  the  statate  of  frauds  takes  tfae  contract 
out  of  the  statute  of  frauds  and  makes  valid 
tlie  entire  contract 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  1 168  r  Dec  Dig.  |  88.«]- 

Error  from  District  Court,  Beckham  Coun- 
ty; G.  A.  Brown,  Judge. 

Action  by  Lloyd  Boyce  against  tlie  Conelly 
Construction  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

B.  B.  Forreet.  of  El  SLmo,  for  plaintiff  In 
error.  W.  B.  MerrlU,  of  Elk  City,  tor  de- 
fendant In  em». 

TUBNER,  J.  On  August  20, 1909,  defend- 
ant in  error,  Lloyd  Royoe,  sued  the  OoneUy 
Construction  Company,  plaintiff  In  wror.  In 
the  district  court  of  Beckham  county^  in 
damagea  for  the  breach  of  a  parol  contract 
to  deUver  2,000  cubic  feet  of  sand  at  f  1.2S  per 
cubic  yard,  alleging  part  performance  and 
acceptance  by  dtf sidant  for  which,  he  says, 
defendant  Is  justly  lndd>ted  to  him  for  tl>e 
sand  accepted,  I4L20.  After  answer  in  ef- 
fect a  general  denial,  there  was  trial  to  a 
Jury  and  Judgment  for  plaintiff  for  S34L75, 
and  def^idant  brings  the  case  here. 

There  Is  no  merit  in  the  contention  that 
this  contract  Is  within  the  statute  of  frauds 
(section  1089,  Gomp^  Laws  of  OkL)»  which 
reads:  "Tlie  following  contracta  are  invalid, 
unl^  the  same,  or  some  note  or  m«no- 
randum  thereof,  be  In  writing  and  subscrib- 
ed by  the  party  to  be  charged,  or  by  his 
agent:  *  *  *  An  agreement  for  the  sale 
of  goods,  chattels,  or  things  in  action,  at  a 
price  not  less  than  fifty  dollars,  unless  the 
buyer  accept  or  receive  part  of  such  goods 
and  diattels,  or  the  evidences  or  some  of 
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them,  or  sutA  things  In  action,  or  pay  at  the 
same  time  some  part  of  the  parchase  money. 
•  •  • "  Thla  for  the  reason  that  the  pe- 
tition alleges  and  the  proof  shows  snffldent 
part  performance,  by  the  subsequent  delivery 
and  acceptance  of  part  of  the  sand,  to  take 
it  out  of  the  statute.  In  Gabriel  v.  Klldare 
EL  Co..  18  Okl.  318,  90  Pac.  10,  10  L.  R.  A. 
(N.  S.)  638,  11  Ann  Caa.  BIT,  the  court,  con- 
strulng  this  Statute,  In  the  syllabus,  said: 
"A  delivery  and  acceptance,  at  any  subse- 
quent time,  of  any  part  of  the  goods  or  chat- 
tels which  are  the  subject  of  an  oral  agree- 
ment and  within  the  statute  of  frauds  takes 
the  contract  ont  of  the  statute  of  frauds  and 
makes  valid  the  entire  contract"  Tinkle- 
paugh-E3mmel  Hdw.  Co.  t.  Hlnneapolis,  etc., 
Co.,  20  Okl.  187,  05  Pac.  427;  Logan  t. 
Brown,  20  Okl.  334,  95  Paa  441,  20  L.  R.  A. 
(N.  8.)  298 ;  Grant  et  aL  Hilam,  20  Okl 
672.  96  Pac.  424. 

There  Is  no  merit  In  llie  remaining  con- 
tentions. 

Affirmed.  All  the  Justices  concur. 


(«  Okl.  7t) 

EnnNGBiB  T.  BCKB;  County  Superintendttt 
tBi^rcme  Court  of  Oklahoma.    Feb.  4,  1913.) 

Schools  and  School  Dxsxsxon  (|  86*)  — 

Ghahob  or  BounoABiKS. 

Syllabai  sante  as  flist  paragraph  of  aylla- 
has  in  Board  of  County  GomioisBionerB  of  Gar- 
field Co.  V.  Worrell,  128  Pac  785. 

[Bd.  Note.— For  other  casea,  aee  iSchools  and 
SdMol  Districti^  Cant  Dig.  |  S8^;  De&  Dis- 

Srror  from  District  Oonrt,  Kay  County; 
Wm.  Bowleg  Judge. 

Action  by-  O.  F.  BMnger  against  B.  A. 
Dttko,  Coonty  Sni>erintendent  Ju^moit  for 
defoidui^  and  idainttft  'brings  error.  Af- 
llftned. 

Sam  e:.  Sullivan  and  H.  8.  Brauctat,  both 
of  Newkirk,  for  plaintiff  In  error.  J.  F.  King, 
of  Newklrk,  for  defendant  In  error. 

HATES,  0.  J.  Plalotdtf  in  error,  on  be* 
half  of  himself  and  others  similarly  situat- 
ed, brought  this  action  In  the  coort  bdow  to 
obtain  an  Injunction  against  defendant  in  er- 
ror as  the  county  snperintoident  of  Eay 
county,  enjoining  him  from  changing  the 
boundaries  of  consolidated  school  district  No. 
1  of  Eay  county.  :naintlff  is  a  resident  and 
taxpayer  of  said  consolidated  Kboot  district 
No.  1,  and  a  patron  of  said  schooL  On  the 
aeth  day  of  June,  1900,  common  school  dis- 
tricts Nos.  4E9,  60,  and  SI  of  Kay  coun^  were, 
as  la  by  stntate  provided,  organised  Into  con- 
solidated school  district  No.  1.  After  the 
organlsatlfm  nld  conscdldated  school  dis- 
trict, a  petttlott  was  filed  with  the  county  su- 
pertntendesit,  asking  that  be  change  the 
boundaries  of  same  so  as  to  xeteaae  oortaln 


territory  formerly  known  as  school  district 
No.  51,  and  to  form  such  territory  Into  a 

school  district 

It  is  alleged  that  the  defendant  has  given 
notice  that  on  a  day  fixed  he  wlU  take  ac- 
tion npon  the  application  for  detaching  said 
territory  from  consolidated  school  district  No. 
1,  and  that  he  has  openly  declared  his  in- 
tention of  sustaining  the  application  and  of 
detaching  said  territory  and  reorganizing  the 
same  Into  the  school  district  heretofore 
known  as  scdiool  district  Na  6L  Plalntilf 
alleges  that,  If  the  aforesaid  acts  threatened 
by  the  defendant  as  county  superintendent 
are  done,  they  will  work  great  and  Irrepara- 
ble Injuries  to  him  and  others  similarly  sit- 
uated, and  that  they  have  no  adequate  reme- 
dy at  law.  The  trial  court  granted  a  tem- 
porary Injunction  In  conformity  with  the 
prayer  of  plalntlflrs  petition,  whldi  was  there- 
after, upon  motion,  dissolved ;  and  It  is  from 
the  order  dissolving  the  temporary  Injanctlou 
that  this  appeal  is  prosecuted. 

We  may  lay  aside  all  questions  raised  by 
thls  appeal,  except  the  one  that  challenge 
the  power  of  the  county  superintendent,  aft- 
er a  consolidated  school  district  has  been  es- 
tablished under  the  provisions  of  the  statute, 
thereafter  to  alter  or  diange  the  boundaries 
of  said  district  by  detaching  territory  there- 
from for  the  purpose  of  attaching  it  to  other 
school  districts,  or  for  the  formi^tion  ot  a 
separate  or  new  district  This  question  was 
considered  and  determined  in  Board  of  Coun- 
ty Commissioners  of  Garfield  County  v.  Wor- 
reU  (not  yet  officially  reported)  126  Pac.  785, 
where  it  was  held  that  by  virtue  of  section 
1,  c  107,  p.  202,  Sess.  Laws  1010,  and  sec- 
tion 8,  c.  33,  art  1,  Sess.  Laws  1905  (section 
8176,  Comp.  Laws  1909),  a  county  superin- 
tendent Is  granted  power  to  change  the  bound- 
aries of  consolidated  school  districts  in  his 
county  when  the  interests  of  the  people  there* 
of  may  require  it  by  making  them  conform 
to  existing  topographical  or  physical  condi- 
tions. Counsel  for  plaintiff  have  In  an  able 
and  thorough  brief  contended  that  no  such 
authority  is  conferred  by  the  statutes  upon 
county  superintendents,  and  their  position  Is 
not  entirely  without  reason  and  authori^  to 
support  It;  but.  after  giving  all  of  their  ar- 
gument careful  consideration,  we  are  not 
convinced  that  our  former  conduslon  is  In- 
correct 

The  proposition  involved  is  solely  a  ques- 
tion of  statutory  construction.  If  the  stat- 
ute as  construed  by  this  court  In  Board  of 
County  Commissi<mtts  ot  Oarfleld  County  t. 
Worrell,  supra,  does  not  in  the  minds  of  the 
Legislature  suffldoitlyuneet  the  demands 
the  public  in  the  organisation,  maintoianee, 
and  alteration  of  cmsolldated  aChool  dis- 
tricts, that  body  is  now  In  session  and  the 
defects  of  the  statute  as  construed  can  b» 
remedied  by  additional  l^slaUtm. 

The  jndgment  ot  the  trial  court  la  affirmed. 
AH  tho  Jnstleea  ooneor. 
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(K  Ohi.  440) 

^DAMS  T.  BOARD  OF  COBTBS  OF  GAR- 
VIN COUNTY  et  al. 
<Sii|>niiia  Court  of  Oklahoma.    Feb.  U,  1913.) 

(Syllobut  by  the  Court.) 

1.  CotTKTiEs  (S  396*)— Levy  or  Taxes— Va- 
lidity—I  H  JU  NCTION. 

The  excise  board  of  a  county,  without  a 
petition  as  piwided  for  by  statute,  made  a 
levy  to  be  used  for  the  purpose  of  eradicatiitg 
oettle  ticks  therein.  The  said  county  wag  lo* 
cated  partly  above  and  partly  below  tbe  quar- 
antine line  as  established  by  tbe  State  Board 
of  Agriculture.  Plaintiff,  a  taxpayer,  bron^ht 
actioQ  to  enjoin  said  board  from  allowing 
claims  and  the  county  treasurer  from  paying 
warrants  drawn  on  such  fund  on  the  ground 
that  under  section  2,  c.  115,  p.  255,  Seas.  Laws 
lUlO-11,  a  levy  on  all  taxable  property  in  tbe 
county  18  subject  to  taxation  for  this  purpose 
only  when  petitioned  for  by  a  majority  of  the 
voters  thereof  or  of  any  municipal  township, 
and  the  court  refused  to  grant  the  injunction. 
Held,  error ;  that  the  levy  was  without  author- 
ity of  law  and  was  void. 

[Ed.  Note.~For  other  cases,  see  Counties, 
Cent.  Dig.  i  308;  Dec  Dig.  t  196.*] 

2.  Statutes  Q  245*)— Gonstbuotion— Levy 
OF  Tax. 

Where  a  statute  im|>OBing  a  tax  Is  sus- 
ceptible of  two  constructions,  and  the  l^isla- 
tive  intent  is  in  doubt,  the  doubt  should,  as  a 
rule,  be  resolred  in  favor  of  the  taxpayer. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  326;  Dec  Dig.  I  245.*] 

Error  from  District  Court,  Garvin  County ; 
B.  McMillan,  Judge. 

Action  by  E.  Z.  Adams  against  the  Board 
of  County  Commissioners  of  Garvin  County 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  &ma.  Reversed  and.  re- 
manded. 

John  U.  Stanly  and  Andrew  Wood,  both 
of  l*aiUB  Valley,  for  pUUntifl  in  error. 
Charles  West,  Atly.  Gen.,  and  Charles  L. 
Moorc^  Asst  Atty.  GeiUt  tox  d^raidanta  In 
error. 

DUNN,  J.  On  October  8,  1912,  plalntlfT 
In  error  as  plaintiff  filed  bis  petition  for  an 
Injunction  against  the  defendants  In  error 
In  the  district  court  of  Garvin  county,  In 
which  he  alleges,  In  substance,  that  he  Is  a 
1^1  resldrat  and  taxpayer  of  said  county; 
that  on  June  4,  1912,  the  board  of  county 
«ommlBSlonera  of  said  county  passed  a  reso- 
lution attempting  to  appropriate  $2,500  to  be 
used  to  effect  tbe  eradication  of  cattle 
ticks  in  said  county;  that  on  August  16, 
1912,  the  excise  board  of  said  county  levied 
48,250,  as  taxes  for  the  contingent  fund  for 
the  fiscal  year  of  1912-13,  whidi  levy  In- 
cluded tbe  said  $2,500,  to  be  used  for  tick 
eradication  in  tbe  sa|4  county ;  that.  In  the 
imrsuance  of  said  action  of  tiie  board,  claims 
have  been  allowed  and  warrants  issued 
against  the  said  fund  in  the  sum  aggre^t- 
lug  $742.16 ;  tliat  other  claims  for  labor  and 
materials,  etc,  have  been  presented  for  al- 
lowance against  tbe  same  and  await  the  ac- 
tion of  tbe  board  thereon;  that  Garvin  conn- 
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ty  is  located  partiy  above  and  partly  below 
the  live  stock  quarantine  line  established 
and  maintained  by  the  Oklahoma  State 
Board  of  Agriculture;  that  the  said  board 
of  county  commissioners  acted  without  au- 
thority of  law  In  making  an  appropriation  of 
funds  for  tick  eradication ;  that  the  said  ex- 
cise board  acted  without  authority  of  law  in 
making  tbe  levy  of  taxes  for  the  reason  that; 
the  said  levy  had  not  been  petitioned  for  by 
a  majority  of  the  taxpayers  of  Garvin  coun- 
ty nor  of  any  township  therein  as  provided, 
by  section  2,  c  115,  of  the  Session  Laws 
1911 ;  that  the  paying  out  of  moneys  for  the 
purposes  mentioned  is  without  authority,  of 
law  and  will  result  in  irreparable  injury  to 
plaintiff  and  every  other  taxpayer  tn  Garvin 
county;  and  that  plaintiff  is  without  an  ad- 
equate remedy  at  law.  Plaintiff  prays  that 
the  board  of  county  commisdoners  be  en- 
joined and  restrained  from  allowing  any 
claims  and  that  said  defendant  J.  F.  Trim- 
mer, county  treasurer,  be  enjoined  and  re- 
strained from  paying  any  of  the  warrants 
which  have  been  or  may  hereafter  be  drawn 
on  him  as  treasurer  and  for  all  other  proper 
and  equitable  relief  and  for  costs.  On  prea* 
entation  of  the  petition  above  set  forth,  a 
temporary  injunction  was  granted  which  was 
later  dissolved,  from  which  action  lAaintlff 
prosecutes  bis  appeal  to  this  court 

[1]  The  only  law  for  levying  a  tax  to  pro- 
vide a  fund  with  which  to  co-operate  with 
the  State  Board  of  Agriculture  in  the  work 
of  eradicating  the  cattle  tick,  by  the  ex<ds« 
boards  of  the  different  counties,  is  found  in 
sections  1  and  2,  c  115,  p.  256,  Sess.  Laws 
1911.  Those  portions  of  these  sections  per- 
tinent ber^  read  as  follows: 

"Section  1.  The  excise  board  of  any  coun- 
ty situated  above  the  state  quarantine  Une 
as  fixed  by  the  State  Board  of  Agriculttir^ 
shall  have  power  to  levy  a  tax  on  all  taxable 
property  within  the  county  to  provide  a  fimd 
vrith  which  to  co-operate  with  tbe  State 
Board  of  Agriculture  In  the  work  of  eradl~ 
eating  ticks  of  tbe  variety  above  mentioned, 
which  fund  may  be  used  for  any  one  or  all 
of  the  purposes  of  constructing  suitable  dip- 
ping vats,  or  employing  competent  live  stock 
inspectors,  for  purchasing  material  for  dis- 
infection or  for  anything  which  in  the  oidn- 
ion  of  the  board  of  county  commissioner^ 
promises  to  further  the  protection  of  the  live 
stock  interests  of  the  county. 

"Sec,  2.  When  so  petitioned  by  a  majority 
of  the  voters  of  any  co\inty  or  municipal 
township  within  the  county,  sucb  majority 
to  be  measured  by  the  number  of  votes  cast 
at  tbe  last  general  election,  the  excise  board 
of  any  county  shall  make  a  levy  on  all  tax- 
able property  of  the  connty,  such  as  will  be 
necesaary  to  bear  the  actual  cost  of  cor 
<H)erating  with  tbe  S^te  Board  of  Agricul- 
ture as  provided  for  in  section  2,  of  this 
act,  and  to  establish  and  construct  one  8ul>> 
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stantlal  di^ng  vat  or  as  many  of  said 
vats  of  necessary  dimension  as  may  be  ad- 
Tlsed  by  the  State  Board  of  A«rlcultiire," 
eta 

Although  sereral  propositioiia  are  argued  by 
counsel  to  sustain  the  judgment,  from  the 
view  which  we  take  of  this  case  U  will  be 
necessary  to  pass  upon  but  the  one  involved 
In  a  construction  and  application  of  the  fore- 
going statutes.  Counsel  for  plalntltC  contend 
that  the  action  of  the  excise  board  of  Garvin 
county  in  levying  a  tax  for  the  eradication 
of  cattle  ticks  on  its  own  motion  and  with- 
out the  petition  as  required  in  section  2  of 
the  act  above  quoted  is  void,  and  hence 
tliere  Is  no  fund  available  and  against  which 
to  allow  or  out  of  which  to  pay  any  of  the 
claims  in  question.  In  answer  to  this  con- 
tention, counsel  for  defendants  insist  that 
the  first  section  above  quoted,  providing  that 
"the  excise  board  of  any  county  situated 
above  the  state  quarantine  line  as  fixed  by 
the  State  Board  of  Agriculture,  shall  have 
power  to  levy  a  tax  on  all  taxable  property 
within  the  county  to  provide  a  fund  with 
which  to  co-operate  with  the  State  Board  of 
Agriculture  In  the  work  of  eradicating  ticks," 
etc.,  gives  the  county  authorities  of  Garvin 
count?  the  power,  in  their  discretion,  to  pro- 
vide a  fund  .by  taxation  for  tick  eradication 
which  would  become  mandatory  only  on  a 
petition  being  presented  in  accordance  with 
the  next  succeeding  section.  With  this  con- 
tention we  sre  unable  to  agree. 

[2]  The  statutes  in  question  are  clear  and 
unambiguous  and  snsceptibte  to  but  one  con- 
atmctlon.  It  Is  held  by  both  the  courts  of 
England  and  the  United  States  that  statutes 
requiring  or  authorizing  a  levy  ot  taxes  or 
duties  on  subjects  or  dtizens  are  to  be  con- 
strued  most  strongly  against  the  government, 
and  in  favor  of  the  subjects  or  citizens,  and 
tbat  their  provisions  are  not  to  be  extended 
by  ImpUcation  beyond  the  clear  Import  of 
the  language  used,  or  ,to  enlarge  their  oper- 
ation so  as  to  embrace  matters  not  spedflcal- 
ly  pointed  out,  although  standing  upon  a 
dose  analogy.  United  States  t.  Wiggles- 
worth,  2  Story.  369,  Fed.  Cas.  Na  18,690. 
In  the  case  of  McNally  v.  Fl^  (a  a)  119 
Fed.  445,  the  court  held  in  the  syllabus  that: 
"Where  a  statute  Impo^ng  a  tax  )b  aus- 
ceptible  of  two  constructions,  and  the  legis- 
lative Int^t  is  in  doubt,  the  doubt  should, 
as  a  rule,  be  resolved  In  fftvor  of  the  tax- 
payer." To  the  same  elEect,  see  Lewb'  Suth- 
erland. Statutory  ConstmcUon  (2d  Sd.)  I 
535;  Cooley  on  Taxation  (3d  Ed.)  464,  and 
cases  dted;  Uayor  v.  Hartrtdge,  8  Qa.  30. 

Garvin  coantr  is  located  partly  above  and 
parUy  below  the  state  quarantine  line  as 
fixed  the  State  Board  of  Agriculture^  and, 
when  t)ie  board  of  county  commissloiiers 
thereof  Is  petitioned  J>y  a  majority  of  the 
voters  therein  or  of  any  municipal  township 
Iq  the  county,  all  taxable  property  in  the 


county  may  be  subjected  to  a  levy  for  the 
purpose  of  cooperating  with  the  State  Board 
of  Agriculture  In  constructing  dipping  vats 
or  in  any  other  w&y  protecting  the  live  stock 
interests  of  the  county.  In  the  case  at  bar 
as  above  declared,  the  levy  was  not  made 
according  to  the  law  authorMng  the  levy, 
and  Is  therefore  void. 

The  balance  of  the  questions  presented  are 
of  practice,  do  not  go  to  the  merits  of  the 
action,  and,  after  an  Investtgation  and  con- 
sideration thereof.  In  our  judgment  are  with- 
out substantial  merit. 

The  order  of  the  trial  court  dissolving  the 
temporary  lojunctlou  Is  reversed,  and  the 
cause  is  remanded  to  the  trial  court  to  take 
further  proceedings  in  accord  with  this  opin- 
ion. 

HAYES,  a  J.,  and  TURNER,  WILLIAMS, 
and  KANE,  JJ.,  concur. 


(IT  OU.  5) 

TURMAN  V.  BURTON  et  aL 
(Sapreme  Court  of  Oklahoma.   Feb.  11,  1913.) 

(8yllahu$  Iw  *he  Court.) 
AppBAi.  AND  Bbsob  Q  699*)— Revhw^Iit- 

BUFnCIENT  RkOOBD. 

Where  none  of  the  evidence  appears  in 
the  record,  and  there  is  no  etatemeat  of  what 
it  tended  to  prove,  or  that  it  raised  the  ques- 
tions on  which  instructions  are  based,  this 
court  cannot  as  a  general  rule  determine 
whether  there  was  error  in  tbe  rulings  of  the 
court  as  to  the  instructions  or  not 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  2928-^30;  Dee.  Dig.  f 
699.*] 

Commissioners'  Opinion,  Division  No.  1. 
Bmnr  from  District  Oonrt,  Okmulgee  Ommtyj 
W.  L.  Bamnm,  Judge. 

Actl<m  by  Charles  Burton  ud  Millie  Bar- 
ton against  William  B.  ^rnum.  Jndcpnent 
for  plaintlfB^  and  defendant  brings  error. 
Affirmed. 

William  S.  Tarman,  pro  se.  John  lu  May- 
nardt  of  Okmulgee,  for  defendantr  In  error. 

SHARP,  G.  PlalntUTs  belov,.  defendants 
in  error,  sued  defendant  below,  plaintUt  Ijl 
error,  to  recover  judgment  in  the  sum  ot 
fl,164.2S  and  Interest,  an  alleged  balance  doe 
on  the  pordbase  iwlce  at  certain  lands  aitaat- 
ed  In  Okmulgee  county.  A  jury  trial  htSns 
had,  a  w^ct  was  retumed  in  favor  ot  plain- 

tur. 

Ihe  only  errors  np(m  whi<di  a  mwsal  is 
sou^t  arise  out  ot  an  instruction  gtrea 
the  court,  and  the  refusal  to  give  an  instmc- 
fcton  requested  1^  defendant  The  case-made 
does  not  contain  the  evidence  nor  any  part 
thereof;  neither  Is  there  a  statement  of  wluit 
the  evidence  was  or  what  It  tended  to  {ffove. 
It  Is  not  claimed  by  the  pialntitf  in  error 
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that  the  \'erdlct  rendered  Is  not  sai^rted  by 
sufficient  evidence.  From  the  anewer  and 
amendments  thereto  It  appears  that  defend- 
ant  plead  payment  at  various  times  and  In 
various  sums  of  the  amount  claimed  by  plain- 
tiff to  be  doe  and  unpaid.  From  the  brief  of 
plaintiff  in  error  it  appears  that  on  the  trial 
the  defendant  introduced  a  number  of  re- 
ceipts bearing  the  signature  of  one  of  the 
I^lnttffs,  and  from  the  amounts  therein 
contained  It  was  claimed  that  defendant  had 
discharged  his  Indebtedness  to  plaintiffs. 
But  plaintiff  In  error  further  states  in  his 
brief  that,  although  the  said  plaintiff  ad- 
mitted his  signature  to  the  receipts,  he  de- 
nied having  received  the  several  amounts 
therein  named,  and  charged  tliat  said  defend- 
ant had  altered  said  receipts  so  as  to  make 
them  read  for  a  larger  amount  than  that  con- 
tained therein  at  the  time  of  their  execution. 
This  counsel  says  was  the  only  question  be- 
fore the  Jury.  This  statement  ia  concurred 
In  by  counsel  for  defendants  in  error.  But 
bow  are  we  to  say  that  the  court  erred  In 
giving  instruction  nnmbered  4,  and  in  refus- 
ing the  defendant's  requested  instruction, 
when  none  of  the  evidence  is  before  us?  Are 
we  to  presume  error  merely  from  the  fact 
that  the  court  refused  to  give  an  Instruction? 
On  the  contraty,  we  are  committed  to  the 
rule  that  where  a  verdict  and  Judgment  are 
antfaorlsed  the  evidence,  and  another 
wonld  be  unwarranted,  the  same  will  not  be 
reversed  on  appeal  on  account  of  errors  al- 
leged to  exist  In  the  instrnctioiffi.  Chapck  t. 
Oak  Creek  National  Bank,  10  Okl.  80,  01  Pac. 
1129;  Shawnee  Nat  Bank  r.  Wootten  &. 
Potts,  24  Okl.  426.  103  Pac.  714;  SL  Paul 
F.  &,  M.  Ins.  Co.  V.  Mlttendorf  et  al.,  24  Okl. 
661,  104  Pac.  354,  28  L.  R.  A.  (N.  S.)  661 ; 
Mitchell  T.  Altos  State  Bank,  32  Okl.  628, 
'122  Pac.  688. 

CoDrta  of  emr  do  not  alt  to  decide  moot 
qnestlcms,  but  to  redress  real  grievances.  It 
can,  of  eonrse,  never  be  said  that  the  Jury 
were  misled  1^  the  giving  of  an  errooeoos 
instmctioii,  or  the  refusal  to  give  [uroper 
InatmctlfmB,  where  tb^  liave  reached  the 
correct  result  by  their  verdict  Heaoe  courts 
of  review  in  passing  upon  errors  assigned 
In  giving  lnBtnictl<niB,  or  refasii^  to  give 
leqaeeted  imtractloDi^  should  look  Into  the 
evidmce,  and  see  if  tJw  verdict  Is  riglit,  and. 
If  fonnd  to  be  Bo^  should  look  no  farther.  In 
Town  <tf  Lexoy  v.  MeConnell  et  sL,  8  Kan. 
273,  the  record  was  In  very  much  the  same 
condition  Sfl  ber&  It  was  observed  In  the 
oi4nlon  by  Klngnun,  O.  J.:  "One  of  the  er^ 
rors  con^lalned  of  is  the  giving  of  certain 
InstmAlons,  and  the  refndal  to  give  others. 
It  would  be  labor  wasted  to  examine  the 
instructions  given,  for,  even  If  it  were  certain 
that  they  were  not  correct  as  legal  principles, 
there  would  be  the  uncertainty  as  to  whether 
they  aH>lled  to  the  evidence  in  the  case;  and, 
if  tbey  did  not,  then,  tbOM^  there  may  have 
been  error,  it  Is  not  ^wn  to  be  j^ndldal 


to  the  plaintiffs.  The  plaintiffs  in  error  must 
show  that  such  errors  have  been  committed 
as  have  wrought  prejudice  to  them,  or  msy 
have  done  ao,  or  there  can  be  no  reversal  of 
the  judgment.  It  Is  not  necessary  to  bring 
up  all  the  evidence  In  every  ease,  but  eaou^ 
must  be  shown,  either  by  the  testimony  or 
by  statement  in  the  bill  of  exceptions,  for 
this  conrt  to  see  that  the  Instructions  are 
aM>UcabIe  to  the  evidence.  The  same  r^ark 
applies  to  instructions  refused.  If  they  aiun- 
clate  Correct  princlides  of  law,  and  have  no 
ai^Ucabillty  to  the  case,  then  the  court  does 
r^t  in  refusing  to  give  them;  and.  In  the 
absence  of  the  evidence,  we  are  unable  to 
say  that  such  Instructions  ought  to  have 
been  given.  AH  presumptions  are  in  favor 
of  the  rulings  of  the  court  below,  and  tbis 
presumption  is  not  removed  by  any  number 
of  possltdlltles.*'  See,  also,  Missouri  River, 
F.  S.  &  Q.  R.  Co.  T.  Owen,  8  Kan.  410;  State 
V.  Engll^,  34  Ean.  620,  9  Pac.  761;  Stetler 
V.  King,  43  Kan.  316,  23  Pac.  668;  G*ay  v. 
City  of  Emporia,  43  Kan.  704,  23  Pac.  044. 
The  objectionable  instructions  giv^,  as  vrell 
as  the  requested  instruction  refused,  were 
each  based  upon  the  evidence,  not  upon  the 
Issues  joined  by  the  {headings,  and  without 
the  eyld«ice  before  us  we  are  unable  to  say 
that  any  error  was  committed.  .  The  Instruc- 
tion given  may  have  been  proper,  the  one 
refused,  improper ;  or  the  requested  Instruc- 
tion may  not  have  been  applicable  to  the 
evidence;  or  it  may  be  that  the  testimony 
was  such  that  the  jury  could  have  arrived 
at  no  other  verdict,  and  the  error,  if  error 
was  committed,  was  not  prejudicial.  The 
conrt  charged  that  the  burden  of  proving 
payment  was  on  the  defendant;  that,  while 
a  written  receipt  constituted  prima  fade  evi- 
dence of  payment.  It  was  not  condusive,  and 
was  subject  to  exidanation,  and  might  upon 
proof  be  oitlrely  rejected.  Sndi  Is  the  lav. 
While  a  receipt  is  prima  fade  evfdawe  of 
all  the  facts  and  statements  tbtfdn,  It  is 
open  to  explanation.  Solomon  Railroad  Co. 
V.  Jonea,  84  Kan.  443,  8  Pac.  790;  Clark  v. 
Harbonrg,  88  Kan.  471, 6  Paa  548;  St  Loai^ 
Ft  8.  *  W.  B.  Co;  V.  Davis,  8&  Kan.  4A4.  11 
Pac.  421;  American  Bridge  Oo.  v.  Mnridiy,  13 
Kan.  85;  Btontv.  Hyatt,  13  Kan.2S3;  Thomp- 
son on  Trials,  i  8(KS0;  Wtgmore  on  Evidence, 
H  2432,  2516;  Jones  on  Bvidenoe,  tt  70;  ^ 
A  party  admitting  his  signature  to  a  receipt 
Is  not  thereby  iweduded  from  showing,  either 
tbat  he  did  not  receive  the  amount  therein 
nameO,  or  that  there  ^  been  an  alteration 
In  the  body  of  the  rec^pt,  whereby  ttu 
amount  named  was  increased.  Tbe  oonrt 
further  Instructed  that  the  bnrden  of  proof 
was  tm  the  party  attad^lng  the  validity  of 
tbe  recdpt  It  rests  upon  the  idalntlff  in 
eetor  to  shov  affirmative  that  the  trial 
court  tfred,  and  the  record  presented  for 
our  ccmaideratifm,  not  containing  tbe  evi- 
dence fails  to  disclose  wlierdn  tbe  defend- 
ant's rights  were  pr^ndldaUy  affected.  Ter^ 
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Acts  of  JurliM  and  Ju^iilente  oC.ooarU  are 
iwt  to  be  tbus  lightly  eet  aside. 

UftTlns  thus  eonduded,  (lie  Judgment  of 
tbe  ttlal  oomt  jdiould  be  afibrmed. 

PER  CUBIAM.   Adopted  In  wbola 


OS  ou.  W) 

OKLAHOMA  BT.  GO.  T.  STATB. 
(SoprasM  Court  of  Oklahoma.    Feb.  11.  1913.) 

(Byliaiut  &v  the  Court,) 
Uabkxebs  (§  IS*)— Faeics— Obdbb  or  Cokfo- 

■ATION  GOUMIBSION. 

Appellant's  evidence  examined,  and 
•ufficient  to  overcome  the  prima  facie  presuiDP- 
tioa  of  the  reaBonablenesa,  justaeao^  and  cor- 
rectness of  the  order  appealed  from. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Di«.  H  13,  16-18,  20.  24;  Dec  Dig.  % 
18.*] 

Appeal  from  the  State  Corporation  Com- 
mission. 

From  an  order  of  the  Corporation  Gom- 
inlasloa  fixing  rates  of  the  Oklahoma  Rail- 
way Oompany,  tbe  latter  appeals.  Beversed. 

Shartel.  Keaton  &  Wells,  of  (^laboma  City, 
for  plaintiff  in  error.  Obas.  VaM  and  Chaa. 
'  L.  Moore,  for  the  State. 

TURNER,  J.  1?hi8  is  an  aiweal  from  an 
order  of  the  Corporation  Commission  requir- 
ing that  appellant,  operating  an  intemrban 
railway  through  Britton  to  Sdmond,  shall 
charge  10  cents  for  all  stud^ts  attending  the 
Wcsleyan  Female  College  from  College  Park 
station  to  Okbiboma  City  and  tnm  Okla- 
homa City  to  College  Park  station,  and  shall 
sell  round-trip  tickets  to  all  others  not  ex- 
ceeding 2S  cents  each,  or  single  trip  tickets 
not  exceeding  16  cents  each,  to  take  effect 
on  and  after  March  24,  1912.  In  sni^rt  of 
tbe  i>rder  W.  A  Shelton  testified  before  the 
Commission  that  he  was  president  of  said 
collie ;  that  they  were  trying  to  establish 
a  sdiool  out  there,  to  accomplish  which  it  was 
necessary  to  hare  tbe  patronage  of  Oklahoma 
City;  that  it  \ras  almost  impossible  so  to 
do  at  a  rate  that  cost  the  studoits  30  cents 
each  day  for  the  ronnd  trip  from  the  city ; 
that  the  collie  was  in  the  corporate  limits 
of  Britton,  which  enjoyed  a  10-cent  rate; 
that  tbe  distance  was  about  the  same  to  Col- 
lege Park  station  as  to  Putnam  City,  which 
liad  that  rate,  and  that  said  rate  would,  in 
his  <qE>itilon,  increase  the  attendance  of  the 
school  and  travel  to  and  from  the  city ;  that 
tbe  distance  from  Main  street  in  Britton  to 
the  college  was  about  a  half  mile ;  that  the 
enrollment  of  tbe  college  was  about  90,  about 
half  of  which  were  boarding  students  and 
most  of-  the  ranalnder  residents  of  Okla- 
homa City,  and  that  the  present  lO^ient  rate 
ends  about  two  blocks  north  of  Britton  and 
somewhere  near  a  mile  and  a  half  from  Col- 
1^  Park  station.  O.  F.  Sensebaugh,  presiding 
elder  of  the  Oklahoma  City  district  of  the 


IL  H  Ohurdi  Soath,  and  a  mamber  tst  Oie 
board  of  trustees  of  Qie  eollege,  stated  that 
the  rate  to  and  from  the  school  had  mudh  to 
do  with  its  pRtroni^ ;  ttut  tho  schod  was 
indorsed  by  tbe  annnal  oonfttences  and  oth- 
ers r^resentlng  a  membwship  of  about  6Cs- 
000  and  a  conatitueiicy  of  three  or  font  times 
that  in  the  state;  that  th^  expected  to  make 
it  one  of  tbeli  great  schools,  and  wanted  to 
be  given  tiie  heat  opportunity  postible  to  do 
so.  It  was  his  opinion  tliat  U  would  be  to 
the  beat  intoest  of  tbe  ctHnpany  to  grant  the 
rate  becanse  of  the  increased  patronge  it 
would  haTS^  but  did  not  know  of  any  road 
whMe  rate  fi>r  9  or  10  mites  was  a  dime  on 
intemrban  cars.  This  was  all  the  evidence 
adduced  ta  sui^rt  of  the  order. 

In  oin)OBltlon  thereto  Jt^  W.  Bhartel  tee- 
tified:  That  College  PariE  is  rai  the  InteturtMUL 
rmming  from  Cttlahonia  City  to  BMmond.  tlie 
total  length  of  which  trom  -the  terminal  sta' 
Uom  within  the  city  to  First  street  in  Ed- 
mood  Is  16.1  miles,  and  the  tbnm^  rate  on 
appellee^a  car  2B  oentB,  with  the  fbilowli« 
breaks:  "Vtom  toiuinal  station  to  Belle  Isle 
station  4)i  miles.  B  cents;  from  Belle  Isle 
Station  to  Britton  station  6  coits;  from 
Britton  station  past  College  Park  station- to 
the  next  break  in  Aire,  2^  miles  north  of 
Britton  station,  B  cents;  frcm  said  point 
2^  miles.  B  cents;  from  said  last-named 
point  to  Bdmond,  B  onto;  the  distance  from 
College  Park  station  to  Oklahoma  CUy  teno- 
Inal  station  being  9,6  adles."  That  OoUece 
Park  is  on  the  third  section  towards  its  north 
end.  and  ahmit  three-fonrths  miles  from  the 
atMsent  rate,  and  that  at  that  time  said  line 
was  not  paying  over  two-thirds  actual  opiat- 
ing expenses.  That  the  rate  to  Putnam  City 
is  10  cents  for  a  distance  of  8.2  miles  which 
was  two-twths  miles  loiucer  than  that  to  Brit- 
ton. That  the  rate  to  Bethany,  which  is  f  our- 
toiths  miles  closor  ai)d  a  much  larger  sdtiool, 
Is  IS  coits  and  no  redaction.  That  other  sub- 
urban lines  of  the  company  were  not  paying  a 
fair  value,  n^1di»  was  appellant's  road  as  a 
whole.  ttaX  appellant  had  takmi  mxaiej 
which  might  have  bera  paid  to  Its  stock- 
holders on  the  main  system  and  ai^roiffiated 
it  to  the  tipkeep  of  these  outside  lines  wait- 
Ing  tor  the  people  to  move  In  and  build  up 
the  country.  .  That  a  lO^nt  rate  to  this 
school  would  result  to  charging  10  cents  for 
10  miles,  and  15  cents  for  B  miles  from  that 
point  on  to  Edmond,  or  would  result  In  hav- 
ing to  cut  out  S  cents  on  the  Edmond  rail 
and  hauling  through  tor  20  cents. 

As  a  part  of  the  record,  the  Commission, 
pursuant  to  Const  art  9,  I  22,  flies  for  our 
consideration  a  written  statement  of  the  rea- 
sons npon  which  the  order  Is  based.  The  ma- 
terial port  of  It  reads:  "It  Is  Insisted  by  the 
defendant  that  this  line  is  being  operated 
at  a  loss.  No  figures  were  submitted  to  the 
Commission  showing  the  earnings  and  ex* 
pense,  and  evidence  that  only  states  conclu- 
sions is  as  a  rule  unsafe  to  predicate  a  find' 
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lug  ait  tacts,  thorefwe  no  flndlns  wUl  be  made 
upon  that  point  The  president  of  the  college 
and  the  presiding  elder  for  this  district  states 
chat  this  college  was  established  by  the 
Southern  Methodist  Church,  and  Is  known  as 
the  Wesleyan  Female  Coll^  This  cburdi 
represents  a  membersblp  of  about  69,000  peo- 
ple, and  a  constituency  of  about  three  or 
fovu  times  that  amount  In  Oklahoma  and 
adjoining  states.  They  proposed  to  make  It 
one  of  the  great  sdiools  of  the  West,  and  It 
is  Insisted  by  these  witnesses  that,  If  prop- 
a  xates  woe  given  from  Oklahoma  City,  it 
would  bare  a  tendency  to  more  than  double 
the  attendance.  It  does  not  cost  die  com- 
pany but  sightly  more,  if  an^,  to  operate 
cars  filled  with  passengers  than  it  does  to 
operate  thm  comparatiTely  empty-  The  re- 
duction of  rates  does  not  always  reduce  gross 
rerenne.  It  has  beax  the  policy  of  the  Com- 
mission going  over  the  statistics  in  regard 
to  passenger  rates  in  goieral  that  the  re- 
duction of  rates  more  often  increases  rerwue 
than  dindnlahes  it.  For  additional  dis- 
tance of  slightly  over  one  mile  beyond  Brit- 
ton  the  defendant  insisted  on  charging  5 
cents  additional  fare.  The  Commission  is  of 
the  opinion  based  on  all  the  evidence  and 
drcumstances  in  this  case  Qiat  a  rate  of  10 
cents  firom  Oklahoma  City  to  College  Park 
station  for  all  students  attending  the  Col- 
lege would  he  reasonable,  and  that  it  would 
have  a  tendency  and  would  in  ftet  Increase 
the  travel  wlthmt  Increasing  the  expense; 
that  ft.  rate  ft>r  all  othw  than  students  should 
be  16  cents  tor  slngfle  trips  or  should  be 
25  oaits  for  the  round  trip.  Our  condurions 
in  tills  case  are  argamentatlve,  in  that  all 
intemrbans,  street  railways,  and  steam  rail- 
roads give  commutation  tickets  to  any  num- 
ber of  people  wlio  regularly  go  to  and  from  a 
given)  point"  If  there  Is  any  evidence  rea- 
Bcmably  teniUng  to  mnwrt  the  order,  tlie 
prima  fade  presumptloa  that  the  same  is 
reasonable  and  Just  obtains  by  reason  of 
Cmst  art  9,  |  22,  otherwise  not.  A.,  T.  ft 
S.  F.  By.  Co.  T.  State,  28  Okl.  476,  U4  Pac. 
721.  Such  then  is  not  Tb&  most  ttiat  can 
be  said  in  tevor  of  the  order  is  that  it  Is 
baaed  upcm  testlm(Hiy  merely  exiHresstve  of 
a  desire  fbr  the  rate  in  order  to  build  up  the 
school.  This  is  no  substantial  basis  for  the 
ordtf  .  But  ^ppoaeA  to  this  is  the  uncon- 
tradicted evidmce  of  Mr.  Shartel  as  follows: 
"That  line  is  being  operated,  and,  with  the 
possible  enseption  of  June,  July,  and  Au- 
gust has  been  operated  ever  since  it  opened 
at  -a  loss.  By  a  loss  I  mean  to  say  the  pay- 
ment of  the  actual  operatlne  expenses  of  the 
line  itself  without  any  retnm  for  interest 
on  the  Investment  or  any  allowance  for  de- 
preciation. The  line  la  being  and  has  been 
run  at  a  loss,  and  at  the  present  time  from 
Oklahoma  City  through  Brltton  to  Bdmond 
is  not  paying  ova:  two'thlrds  of  its  actual 
operating  expense.  The  giving  of  a  rate  of 
a  cent  a  mile  or  a  cent  and  a  tenth  or  what- 
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ever  it  figures  out  for  that  distance  out  there 
would  mean  that  for  every  10  cents  we  take 
In  we  would  be  paying  out  at  least  15."  As 
stated  by  us  In  A.,  T.  &  S.  F.  Ry.  Go.  M  al. 
V.  State.  27  Okl.  820,  117  Pac  330:  "Courts 
are  not  permitted  to  disregard  the  uncon- 
tradicted evidence  of  competent  unlmpeach- 
ed  witnesses.  If  an  order  requires  evidence 
to  support  it  and  all  the  evidence  introduced 
is  to  the  effect  that  the  order  is  unreasonable, 
and  ought  not  to  be  made,  It  seems  axiomatic 
to  say  It  would  be  error  to  enter  it"  And 
so  we  say  that,  as  this  order  is  based  upon 
testimony  merely  expressive  of  a  desire  for 
the  rate  and  In  opposition  to  uncontradicted 
evidence,  In  effect,  that  such  a  rate,  if  en- 
forced, would  compel  appellant  to  operate 
at  a  still  greater  loss,  the  same  is  unreason- 
able and  unjust 

It  is  therefore  reversed,  and  the  rate  there- 
by sought  to  be  displaced  Is  ordered  to  stand. 
All  the  Justices  concur,  except  WUJ^IAMS, 
J.,  not  participating. 

(SS  Okl.  4»> 
BERRX  et  at  v.  SDMMGBS. 
(Supreme  Court  of  Oklahoma.   Feb.  11,  i91S^ 

(Svllobu*  by  the  Court,} 
InoiANs  (S  15*)— Deeds— VAUDnr— Remov- 
al OP  Kestbictions. 

A  full-blood  member  of  the  Creek  tribe 
of  Indians,  prior  to  the  removal  of  hia  restric- 
tions, joined  with  bis  wife  in  the  executioD 
and  delivery  of  a  deed  to  a  portion  of  his  al* 
lotment  After  the  removal  of  his  restrictions 
he  executed  and  delivered  a  deed  to  the  same 
land  to  hid  wife.  Held,  the  first  deed  being 
void,  the  subsequently  acquired  title  of  the 
wife  did  not  Inure  to  the  benefit  of  ber  grantee. 

[Ed.  Note. — ^For  other  cases,  see  Indiana, 
Cent  Dig.  IS  17,  29.  87-44;  De&  Dig.  |  15.*] 

Error  from  District  Court,  Creek  County; 
W.  L.  Baruum,  Judge. 

Action  by  J.  B.  Summers  against  I.  K. 
Berry  and  Mrs.  L.  H.  McClung.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed  and  remanded. 

Blddison  &  Campbell,  of  Tulsa,  and  W.  P. 
Boot,  of  Sapulpa,  for  plaintiffs  In  error.  J, 
E.  Thrift  of  Brlstow,  for  defendant  In  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Greek  county.  The  only 
question  Involved  under  the  agreed  state- 
ment of  facts  on  which  the  same  was  tried 
Is  whether  Elaunab  Frank  Is  bound  by  her 
cor^ant  of  warranty  In  the  deed  executed 
and  delivered  by  Noah  Frank,  her  husband, 
and  herself  to  L.  B.  Jackson,  and  by  tiim 
made  to  plaintiff.  J.  B.  Summers.  The  deed 
in  question  was  to  a  portion  of  Noah  Frank's 
tribal  allobnent  of  land.  It  was  executed 
July  26,  1906,  prior  to  the  ronoval  of  .re* 
strlctlons  on  his  r^t  to  alienate.  After  the 
removal  of  Ills  restilctlims  he  executed  and 
delivered  a  deed  to  the  said  land  to  his  wife, 
Hannah  Frank  and  the  question  Involved  in 
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thla  case  Is  whetiier  tbie  UQe  vbich  sbe  then 
secured  inured  to  the-  grantee  ander  the  flret 
deed.  The  transactions  covered  bj  the 
agreed  statement'  of  fiusts  oeenrred  before 
statehood  and  while  the  laws  of  AiicanBas  as 
put  In  force  In  the  Indian  Territory  by  acts 
of  Congress  wwe  operatlre.  Goonsel  for 
plaintiff  has  not  favored  as  vlth  a  brief, 
and  we  are  not  advised  upon  what  theory 
the  court  r^idered  Judgment  In  his  favor, 
for  the  onlform  holding  of  all  of  the  author- 
ities we  have  been  able  to  discover  on  this 
proposition  is  that.  In  order  for  a  deed  to 
operate  as  an  estoppel,  it  is  essential  that 
it  should  be  valid  as  a  transfer  of  grantor's 
interest.  3  Devlin  on  Deeds,  SS  1275,  1281a ; 
Altemus,  etc..  v.  Nlckell,  IIS  Ky.  506,  74  8. 
W.  221.  103  Am.  St  Rep.  333;  Pells  et  al. 
V.  Webquish,  129  Mass.  469;  Bledsoe  v.  Wo^^ 
man  et  al.,  129  Pac.  841.  an  opinion  of  this 
court  of  January  17,  1913.  Under  the  pro- 
vlslona  of  section  16  of  the  Supplemental 
Agreement  of  the  Creek  Tribe  of  Indians  (32 
Stat.  503,  c  1323),  the  grantee.  Noah  Frank, 
could  make  no  valid  conveyance  of  his  allot- 
ment. The  deed  which  he  made  was  abso- 
lutely void  and  in  no  wise  prevented  him  aft- 
er the  removal  of  his  restrictions  from  mak- 
ing another  one.  It  divested  him  of  no  right 
or  title  in  the  land,  and  was  invalid  to  trans- 
fer any  of  grantor's  Interest 

The  case  of  Pells  et  al.  v.  Webquish,  supra, 
from  the  Supreme  Judicial  Ck)urt  of  Massa- 
chusetts, was  one  where  Mercy  McGrego,  an 
Indian,  executed  to  Jesse  Webquish,  In  con- 
travention of  the  law  relating  to  the  tribe  of 
Indians  of  which  she  was  a  member,  a  deed 
to  a  tract  of  land.  The  court  dealing  with 
the  case,  after  holding  that  she  was  Inca- 
pable of  making  such  a  contract  and  that  its 
execution  could  not  affect  her  Interest  in  the 
estate  or  the  Interest  of  her  descendants, 
said:  "The  deed  being  absolutely  void,  and 
the  title  remaining  In  Mercy  McGrego,  nei- 
ther she  nor  her  descendants  were  estopped 
from  setting  up  title  in  the  land,  as  against 
Jesse  Webquish,  although  he  afterwards  be- 
came a  proprietor;  for  tbe  doctrine  of  estop- 
pel baa  no  application  to  the  case  of  a  party 
Incapable  by  law  of  making  a  contract." 

The  case  of  Altemus,  etc.,  v.  Nickell.  su- 
pra, was  one  wherein,  under  the  statutes  of 
Kentucky,  conveyances  of  land  held  in  ad- 
verse possession  were  denounced  as  null  and 
void,  and  the  court  held  where  such  a  con- 
veyance was  attempted  to  be  made,  under  a 
warranty  deed,  the  grantee  took  no  title,  nor 
did  the  after-acquired  title  of  the  grantor 
iDure  to  the  benefit  of  the  grantee;  the  court 
in  its  discussion  saying:  "The  basis  of  tbe 
doctrine  that  after-acquired  title  attaches  for 
tbe  benefit  of  the  vendee  of  one  who  has 
conveyed  with  warranty,  but  without  titl^ 
is  the  warranty.  In  very  ancient  times,  be- 
fore the  system  of  passing  title  by  bargain 
and  sale  came  into  use,  it  was  upon  tbe  im- 


plied vrananty.  Bat  nmnlng  throng^  the 
treaties  on  the  subject,  It  will  he  observed 
that  a  varraaty  moat  have  existed  In  fact, 
or  be  supplied  as  a  fiction,  to  support  the 
reasoning  br  which  the  passing  of  title  by 
e8t<^ipel  was  maintained.  It  must  have  bem 
such  warrant  as  runs  with  tbe  land,  and 
must  have  been  attached  to,  and  have  been  a 
part  of,  the  deed  of  conveyance.  Blgelowi 
Estoppel,  896  et  seq.  If,  then,  the  deed  con- 
taining the  warranl7  la  void,  every  part  of  It 
must  be  IneffectoaL  To  allow  that  the  par- 
ties to  a  transaction  prohibited  as  vldons 
jnlght  do  by  Indlrectipn  and  dreamlocntlon 
that  which  they  could  not  do  directly  would 
be  to  bring  a  r^iroacb  apm  the  administra- 
tion of  the  law." 

The  case  from  this  court,  Bledsoe  v.  Wort- 
man  et  al.,  supra,  which  dealt  with  section 
642.  c.  27,  Mansfield's  Digest  of  Arkansas, 
which  provides  that  If  a  grantor  conveys  real 
estate  vrltbont  title,  but  afterwards  acquires 
tbe  same,  the  estate  then  acquired  shall  im- 
mediately pass  to  the  grantee,  is  In  point 
The  grantor  in  the  case  was  a  member  of 
the  Cherokee  Nation,  and  the  same  principle 
was  Involved  in  the  decision  as  is  involved  , 
in  the  case  at  bar.  This  court  in  that  case 
said:  "Said  land  prior  to  the  time  of  its 
being  selected  by  Fulsom  as  a  part  of  his 
allotment  being  a  part  of  the  public  domain 
of  the  Cherokee  Nation,  though  he  was  a 
member  of  said  tribe  he  could  not  execute 
any  lawful  conveyance  thereto  as  such  con. 
veyauce  was  void  (1)  on  tbe  ground  that  re- 
strictions had  not  t>een  removed  as  to  such 
land,  and  (2)  further  because  It  was  against 
public  policy  for  him  to  execute  a  convey- 
ance to  a  part  of  the  public  domain  of  said 
nation.  The  rule  of  estoppel  as  declared  by 
said  section  642  has  no  application  to  con- 
veyances executed  In  the  face  of  the  law. 
Such  conveyance  being  void  when  executed, 
said  section  642  was  not  intended  to  breathe 
life  Into  it" 

Tbe  Judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
instmctlons  to  set  the  same  aside  and  enter 
one  In  accordance  with  this  opinion. 

HATES,  G.  J.,  and  TURNER  and  KANH, 
JJ..  concur.  WIUJAMS,  J.,  concnn  in  the 
conclosioo. 

(87  OkL  «) 

POOS  V.  SHAWNEE  FIRE  INS.  OO.t 
(Supreme  Coort  of  Oklahoma.   Feb.  11,  191S0 

(8i/llaJ>it9  by  the  Court.} 

1.  CouBTB  (I  150%,  New,  voL  12,  Key-No.  Se- 
ries)—- Statutes  fj  124*)  —  JuBiSDicnoH — 

Co  U  NTT  CoUaTS— TITLB  OT  ACT. 

The  act  of  June  4,  1908  (Bectlon  2,  art  1, 
c.  27,  SesB.  Laws  1907-08).  wblch,  by  ccnferring 
exdaslve  jurisdiction  upon  the  county  court  in 
certain  cusses  of  clvfl  acUons,  thereby  ind- 
dental^  and  indirectly  takes  that  Jnitodictkm 
away  from  the  district  court  is  not  In  confllet 
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with  Bection  67,  art  S,  of  tlw  Ooiutitnti(»*  re- 
Qoirloff  the  act  of  the  Z<effiilatiiTe  to  cont^ 
but  <me  sobject,  which  shall  be  dearly  expreaeed 

in  tiie  title. 

[fid.  Mote.— For  other  caaea,  aee  SututeSt 
Gent  Die.  H  184-186;  DecTPic.  1  121*} 

2.  Ck>UKTs  (S  160Ht  voli  1%  Ker-No.  Se- 
riee)— DisTBicT  (Joubt— Jobisdictioh. 
SectloD  10,  art  7.  of  the  GonetltDtloii, 
which  coDferi  apon  the  diatrict  court  Miglaal 
jorisdictioo  in  civil  caaes,  except  where  exclu- 
■ive  juriadiction  is  conferred  upon  Bome  other 
court,  does  not  prevent  the  Lenslature  from 
ooaferring  Jariidtctioii  apoa  both  the  coanty 
and  Buperlor  cottrta,  ta  tha  azdnakm  of  the  dia- 
trict oqort 

Commisslonera*  Opinion,  Division  No.  L 
Error  from  District  Goar^  Pawnee  Ckranty; 
L.  M.  Poe,  Jndg& 

Action  by  fi.  D,  C  Poos  against  the  Shaw- 
nee Fire  Insurance  Company.  Judgment  dls- 
mlsslng  plaintiff's  action  for  want  of  Juria- 
diction, and  plaintiff  brings  error.  Affirmed. 

Eagleton  &  Blddison,  of  Pawnee,  for  plain- 
tiff In  error.  Scothorn,  Caldwell  A  McIUIl,  of 
Oklahoma  City.  Victor  O.  Johnson,  of  Sho- 
abone,  Idaho,  Lewis  S.  WUson,  of  Raton,  N. 
M.,  and  Redmond  S.  Col^  of  FawuM.  for  de- 
*  /endaut  In  error. 

AMES,  G.  The  plaintiff  aaed  the  defend- 
ant, on  April  21,  1909,  in  the  district  court 
of  Pawnee  county  for  $300.  The  defendant 
moved  to  dlamlsa  the  cauae  Cor  want  of  Ju- 
rladlctioo  over  the  subject-matter.  The  mo- 
tion was  ■astalned,  and  tba  plaintiff  ap- 
peals. 

By  the  act  of  June  4.  1908  (section  2,  art 
a«  c;  27,  Session  Laws  1907-08,  p.  284),  it  la 
vroTlded  that  the  county  court  aball  have  ex- 
diulTe  JorisdlctloD  In  all  sums  In  excess 
of  $200,  and  not  expeeding  (500,  with  cer- 
tain exc«|)ttons  not  here. material.  The  plain- 
tiff contends  that  this  statute  Is  unconsti- 
tutional, in  80  &r  as  It  makes  the  Juris- 
diction of  the  county  court  exclusive  of  that 
of  the  district  court,  and  two  questions  are 
presented  for  our  consideration :  First, 
whether  the  title  of  the  act  of  June  4.  1908, 
la  sufficiently  inclusive,  under  the  require- 
ments of  the  Gonstitntlon.  Second,  whether 
the  subsequent  act,  conferring  upon  the  su- 
perior court  concurrent  jurisdiction  of  this 
class  of  cases,  reinvesta  the  district  court 
with  jurisdiction  also. 

[1]  SecUon  57  of  article  6  of  the  Constitu- 
tion (Williams'  Constitution  and  Enabling 
Act,  i  147)  provides  that  "erery  act  of  the 
Legislature  shall  embrace  bat  one  subject 
which  shall  be  clearly  expressed  in  its  title. 
*  *  *  If  any  subject  be  embraced  In  any 
act  contrary  to  the  provisions  of  this  section, 
such  act  shall  be  void  only  as  to  so  much 
of  the  law  as  may  not  be  expressed  tn  the 
tltte  thereof."  The  title  of  the  act  la  "An 
aet  to  define  the  jurisdiction  and  duties  of 
the  coanty  court,  and  to  flz  compensation 
for  Hie  judges  thereof,  and  to  provide  for  a 


clerk  of  the  county  In  certain  counties,  and 
to  fix  conqwisatlon  therefor,  and  to  proTide 
tor  a  coanty  steno^pher,  who  shall  be  ex 
offldo  clerk  of  the  county  court,  flxing  the 
compensation  and  fees  therefor;  and  de- 
claring an  emencency."  Section  10  of  arti- 
cle 7  of  the  Constitntlon  (WUliams*  Consti- 
tution and  Enabling  Act,  |  19S)  provides  that 
"the  district  court  shall  have  original  Juris- 
diction in  all  cases,  dvll  and  criminal,  ex- 
cept where  exclusive  Jurisdiction  is  by  thia 
Constitution,  or  by  law,  conferred  on  some 
other  court,  and  such  apjwllate  jurisdlcUoo 
as  may  be  provided  in  this  Constitution,  or 
by  law.  •  •  • "  By  section  10  of  article 
7,  the  district  court  had  jurisdiction  of  this 
action,  unless  the  act  of  June  4,  iSOS,  by 
conferring  exclusive  Jurisdiction  upon  the 
county  court  divested  the  district  court  of 
Jurisdiction. 

The  argument  is  made  that  as  the  title  of 
the  act  of  June  4,  1008,  does  not  refer  in 
any  manner  to  the  district  court,  bo  much 
of  that  act  as  affects  the  Jurisdiction  of  the 
district  court  must  fall,  under  the  provisions 
of  section  67  of  article  6  of  the  Constitution. 
That  the  jurisdiction  of  the  district  court 
was  affected  by  the  act  cannot  be  contro- 
verted. In  fact  It  was  completely  taken 
away.  Was  It  necessary  to  so  state  In  the 
tltlet  It  wlU  be  observed  that  the  ttUe  of 
the  act  is  to  define  the  Jurisdiction  and  dn- 
tles  of  the  county  court  ;  that  in  the  body 
of  the  act  this  is  done,  and  exclusive  Juris- 
diction of  this  class  of  cases  la  conferred 
upon  the  county  court  No  reference  la  made 
to  the  district  court  The  effect  of  the  act 
upon  the  Jurisdiction  of  the  district  court 
is  incidental,  and  arises  out  of  the  constitu- 
tional provision,  above  quoted,  making  the 
district .  court  the  residuary  legatee,  as  it 
were,  of  all  original  jurisdiction  not  other- 
wise provided  for.  The  judicial  system  of  a 
state  la  a  complete  system,  composed  of  sev- 
eral parts.  It  la  not  all  vested  in  one  tribu- 
naL  It  la,  however,  a  complete  body ;  and 
whenever  any  part  of  that  body  Is  afTected 
the  entire  body  is  affected.  Just  as  a  man 
cannot  take  a  step  without  moving  his  en- 
tire body,  BO  the  original  jurisdiction  of  any 
of  our  courts  cannot  be  moved  witbout  af- 
fecting the  jurisdiction  of  the  district  court 
because  It  has  original  Jurisdiction  In  all 
cases,  except  when  exclusive  jurisdiction  is 
conferred  on  some  other  court  It  Is  there- 
fore true  that  the  effect  of  this  act  upon  the 
Jurisdiction  of  the  district  court  la  entirely 
incidental,  and  grows  out  of  that  intimate 
relation  between  the  district  court  and  all 
other  trial  courts.  Is  It  necessary  for  an 
act  which  thus  Incidentally  affects  the  Juris- 
diction of  the  district  court  to  point  out 
this  incidental  effect  In  the  tltleT  The  lan- 
guage of  section  67  of  article  6  must  be 
borne  tn  mind.  It  la  that  the  act  shall  em- 
brace but  one  sabject,  and  that  this  shall  be 
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clearlT  espnaoH  in  Ita  tUle.  The  act  in 
tbis  case  embraoeB  only  one  ntbject,  to  wit, 
the  Jurisdiction  and  duties  of  the  coqnty 
coort.  and  tills  sobject  Is  clearly  expressed 
in  Its  ttUe.  This  subject  thus  dearly  ex. 
pressed  in  the  title  does,  however,  laddea- 
tally  affect  another  subject  Is  it  necessary 
for  that  other  subject  thus  Incidentally  af- 
fect to  likewise  be  expressed  in  the  title? 
After  a  careful  consideration,  we  hare  con- 
cluded that  it  Is  not,  but  that,  where  the 
act  Itself  Is  plainly  within  the  scope  of  its 
title.  Its  Inddental  consequences,  which  nec- 
essarily follow  aa  matter  of  law,  need  not 
be  expressed.  The  purpose  of  section  67  of 
article  5  Is  to  prevent  surreptitious  legisla- 
tion. Assuming  that  those  interested  in  the 
legislation  are  fandliar  with  the  Constltn- 
tioD,  when  they  see  such  a  title  as  tMs,  they 
know  that  the  district  court  has  this  residu- 
um of  Jurisdiction;  that  an  act  defining  the 
jurisdiction  of  the  county  court  is  bound  to 
affect  the  district  court's  jurisdiction,  and 
therefore  the  definition  of  the  county  court's 
Jurisdiction  is  not  surreptitiously  slipping 
legislation  through  the  legislative  body. 

This  conclusion  does  not  conflict  with  the 
decision  of  this  court  in  Holcomb  r.  C,  R. 
I.  &  P.  By.  Co.,  27  Oki.  667,  112  Pac.  1023, 
because  the  question  there  involved  was 
whether  an  incidental  phrase  In  this  act  bad 
the  effect  of  conferring  appellate  Jurisdiction 
npon  the  district  court,  when  there  was  no 
reference  to  the  subject  in  the  title.  The  dis- 
trict court  does  not  derive  its  appellate  Ju- 
risdiction from  the  Constltntioa.  It  is  not 
a  court  of  general  appellate  jurisdiction.  It 
only  has  such  appellate  jurisdiction  as  may 
be  conferred  upon  it.  Therefore  an  act  per- 
taining to  the  Jurisdiction  of  the  county 
court  does  not,  by  Its  title,  suggest  the  pos- 
Mt>Uity  of  conferring  a  new  appelate  Ju- 
risdiction upon  the  district  court;  and  con- 
sequently, no  one,  no  matter  how  thoroughly 
familiar  with  the  law,  would  expect  from 
the  title  to  find  such  a  grant  in  the  act 
We  therefore  conclude  that  the  act  of  June 
4. 1006,  in  so  far  as  It  confers  this  exclusive 
Jurisdiction  npon  the  county  court  does  not 
conflict  with  section  67  of  article  6  ot  the 
Constitution. 

[2]  It  Is  next  argued  that  the  act  of  March 
6, 1009,  O'cating  superior  courts  and  deflnlng 
their  Jurisdiction,  has  the  effect  of  restoring 
this  Jurisdiction  to  the  district  court  also, 
because  it  gives  the  superior  court  coneur- 
rMit  Jurisdiction  with  tlie  county  court ;  and 
therefore  exdnslre  Jurisdiction  Is  not  con- 
ferred upon  some  other  court  Section  2  of 
that  act  (Srasion  Laws  1909,  p.  181)  does  vest 
in  the  superior  court  "concurrent  jurisdic- 
tion with  the  county  court  in  all  civil  and 
crindnai  matters,  except  matters  of  probate." 
nierefore  the  superior  court  and  the  county 
court  both  have  Jurisdiction  over  an  action 
InrolTing-from  $200  to  fodO.  It  will  also  be 


remembered  that  under  section  10  of  article 
7  of  the  Constitution  the  district  courts  have 
original  Jurisdiction,  except  where  exclusive 
Jurisdiction  is  conferred  npon  some  other 
court  The  ai^umwit  is  made  that  while  the 
act  of  June  4,  190S,  ctmf erring  exclusive  Ju- 
risdlctlou  on-  the  county  court  took  that 
Jurisdiction  from  the  district  court  when  the 
act  of  March  6,  1909,  conferred  Jurisdiction 
upon  the  superior  court  concurrent  with  the 
county  court  that  the  county  court  no  longer 
had  exclnslTe  Jurisdiction;  and,  as  exclu- 
sive Jurisdiction  was  not  conferred  upon  any 
other  one  conrt,  that  therefore  the  district 
court  resumed  its  original  jurisdiction,  under 
section  10  of  article  7.  This  argument  is 
ingenious,  but  not  sound.  We  think  the 
word  '  exclusive,"  In  section  10  of  article  7, 
means  exclusive  of  the  fllstrict  conrt  and 
not  exclusive  in  one  other  court;  and  the 
net  result  of  the  two  acts  under  considera- 
tion Is  to  make  the  Jurisdiction  of  the  coun- 
ty court  and  the  superior  court  concurrent, 
bnt  exclusive  of  the  district  court 

Having  concluded  that  the  district  court 
was  without  jurisdiction,  the  Judgment 
should  be  affirmed. 

PBB  CURIAM.  Adopted  in  wuole. 


(S6  Okl.  4M) 
BBOWN  et  al.  t.  BARKER  et  sL 
(Supreme  Court  of  Oklahoma.   Oct  22,  1012. 
IteheariDg  Denied  Feb.  18.  1913.). 

(Bytlabut  by  the  Oovrt.) 

EteTOPPBL  (S  38*)— Bt  Deed— Eiohts  Sttbsi- 

qUENTL*  AcquiRBD. 

Where  R.  sold  and  conveyed  to  B.  by  war- 
ranty deed  a  town  lot  to  which  he  had  no  title, 
and  thereafter  acquired  by  warranty  deed  from 
H.  a  perfect  title  thereto,  held  that  the  same 
inured  eo  instante  to  the  benefit  of  his  grantee, 
and  that  the  Uen  of  a  Judgment  readied  ana 
entered  against  the  grantor  prior  to  the  first 
deed,  did  not  attach  to  the  land. 

[Bd.  Note.~For  other  cases,  see  Estoppel, 
Cent  Dig.  H  99-107;  Dec.  Dig.  { 

Error  from  District  Court  HUghea  County ; 
John  Carruthers,  Judge. 

Action  by  Florence  A.  Barker  and  others 
against  Frank  P.  Brown  and  others.  Judg- 
ment for  plalntllfs,  and  def^dants  bring  er- 
ror. Reversed  and  rnnanded. 

L.  S.  Fawcett  of  Holdoivllle,  for  plalnttlfs 
in  error.  I«wis  C  lawson,  of  HoldoivUle) 
for  defendants  In  error. 

TURNER,  a  J.  On-  March  6,  1903,  Keet 
&  Boundtree  Dry  Goods  Company,  a  coqwra- 
tion,  recovered  Judgment  against  A.  J.  Rog- 
ers, one  of  the  plaintiflb  In  error;  def«idant 
below,  in  the  United  States  Court  for  the 
Indian  Territory  at  Wewoka,  for  $202.40, 
which  is  unpaid.  On  May  1,  1905,  Jesse  H. 
Hill  sold  and  conveyed  to  hhn.  by  warranty 
deed  duly  recorded  February  12. 1006.  lot  10, 
In  block  15,  in  the  Levris  addition  of  Holden- 
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iUe,  tben  Indian  Territory,  On  February  8, 
1900,  said  Bog^  and  wife  sold  and  conveyed 
said  lot  by  warranty  deed,  duly  recorded, 
Fd>raary  12,  1906.  to  Frank  P.  Brown.  On 
Febmary  2,  1006.  said  Brown  sold  and  conr 
v^ed  said  lot,  wltli  others,  warranty  deed 
duly  recorded,  to  Florence  A.  Barker,  one 
of  the  defendants  in  error,  for  $700  cash  In 
hand  paid,  and  took  back  a  note  secured  by 
mortgage  on  the  lots  for  $300,  payable  Feb- 
ruary 1,  190a  On  February  15,  1909,  Flor- 
ence  A.  Barker  filed  her  petition  In  the  dis- 
trict court  of  Hughes  county  against  Frank 
P.  Brown,  the  other  plaintiff  In  urror,  A.  J. 
Bogers,  and  Eeet  ft  Boundtree  Dry  Goods 
Company,  setting  forth  the  facts  stated,  and 
that  she  was  ready  and  willing  to,  and  would, 
pay  said  note  but  for  the  Jnd^ent  afore- 
said, which  she  alleges  to  be  a  doud  upon  her 
title,  and  prays  that  said  Brown  and  Eeeta 
ft  Boundtree  Dry  Goods  Company  be  compel- 
led to  settle  its  ralldlty.  and  that  tike  same 
be  removed.  After  answer  filed  by  Brown 
and  Bogers,  In  effect  denying  the  lloi  of  said 
judgment,  and  by  Eeet  ft  Boundtree  Dry 
Goods  Company,  In  ^ect  that  the  same  was 
valid  and  subsisting,  and  praying  that  the 
purchase  money  in  the  hands  of  plaintiff  be 
applied  In  satisfaction  thereof,  and  much 
other  prolix  pleading  by  all  concerned,  there 
was  trial  to  the  court,  and  Judgment  in  favor 
of  Keet  &  Boundtree  Dry  Goods  Company 
and  against  said  Bogers,  for  the  amount  of 
said  judgment  and  costs,  which  was  ordered 
paid  by  plaintiff  direct  to  said  company  In 
liquidation  of  its  judgment  and  extinguish- 
ment of  said  lien,  and  Brown  and  Bogers 
bring  the  case  here. 

All  parties  In  Interest  agree  that  the  first 
question  to  be  decided  is:  "Was  the  judg- 
ment obtained  by  Eeet  ft  Boundtree  Dry 
Goods  Company  against  the  defendant  A  J. 
Bogers,  on  tbe  6th  day  of  February,  1903,  a 
lien  on  lot  10,  block  15,  Lewis  addition,  when 
the  complaint  herein  was  filed,  to  wit,  Feb- 
ruary 16,  19097"  The  trial  court  held  that 
it  was;  "that  upon  tbe  conveyance  of  said 
lot  to  said  Rogers,  said  judgment  became  a 
lien  thereupon  under  tbe  law  then  In  force 
In  said  territory,"  and  that  the  same  was 
still  valid  and  subsisting.  In  addition  to  the 
facts  stated,  tbe  record  further  discloses  that 
on  May  27.  1902,  Mrs.  Holcomb,  a  single 
woman,  conveyed  by  bill  of  sale  to  Katie 
Rogers,  wife  of  said  A.  J.  Rogers,  the  right 
of  possession  only  to  lots  2  and  3,  in  block 
38,  In  HoldenVille;  that  she  and*  her  hus- 
band at  once  took  possession,  and  fenced  said 
lots  and  buUt  a  house  thereon,  and  occupied 
the  same  as  their  home;  that  when  tbe 
Town-Site  Commission  came  along  by  Its  sur- 
vey these  lots  were  cut  down,  and  a  part  of 
each  carved  Into  the  public  domain :  that  the 
part  so  cut  off,  while  It  stlU  remained  within 
their  original  luclosure.  wus  taken  in  allot- 
tuent  by  another,  and  was  afterwards  brought 
back  Into  the  town  site,  together  with  a  small 
portiou  oC  the  allotment  to  which  It  belonged, 


and  designated  as  lot  1^  In  Uock  15,  of  Lew- 
is addition ;  that  while  aatd  lot  wa>  In  this 
shape— that  la,  without  either  A.  J.  or  hla 
wUe  owning  or  asserting  title  or  right  of  poa* 
session  thereto  (she  having  had  scheduled 
and  obtained  patent  to  herself  of  what  re- 
mained of  lots  2  and  3) — to  wit,  on  April  2^ 
■1905,  said  Bogers  and  wife  sold  and  convey- 
ed lota  3  and  3  in  Mode  88  and  lot  10  in 
block  16  warranty  deed  to  Frank  P. 
Brawn  for  $1,000.  whldi  was  dnly  recorded 
May  17, 1905.  Thus  It  will  be  seen  that  with 
this  unsatisfied  Judgment  outstanding  against 
him,  whlc3i  from  the  date  of  Its  roiditlon 
was  a  Ueo  upon  his  real  estate  (Mans.  Dig. 
{  3912)  A.  J.  Rogers  sold  and  conveyed  lot 
10  by  warranty  deed  to  Frank  P.  Brown,-and 
that  he  afterwards  acquired  title  thereto  by 
warranty  deed  from  Jesse  H.  Hill,  tbe  owner 
of  Lewis  addition,  of  date  May  1«  1905.  As 
stated,  the  court  held,  a^Aylng  said  stn^ 
ute,  that  tm  that  date  the  lien  of  said  judg- 
ment attached  to  said  lot  Not  so,  for  the 
reason  that  eo  Instante  upon  the  delivery  of 
said  deed  the  titie  thnp  acquired  by  Rogers 
Inured  to  the  benefit  of  Brown  <Mans.  Dig. 
{  642),  leaving  no  time  for  the  lien  to  at- 
tach to  the  land,  and  the  title  of  the  grantee 
was  prior  thereto.  It  was  so  held  where  the 
jadgment  was  rendered  intermediate  the  first 
and  second  deeds,  and  we  see  no  reason  why 
the  same  rule  should  not  obtain  here,  inde- 
pendent of  tbe  question  of  fraud,  which  we 
shall  consider  later. 

In  Wathins  et  aL  v.  Wassell.  15  Ark.  73. 
In  the  syllabus  it  is  said:  "If  one  sells  and 
conveys  real  estate  to  which  he  has  no  title, 
or  an  Imperfect  title,  at  the  time  of  the  sale, 
and  subsequently  acquires  a  perfect  title,  It 
inures  to  tbe  benefit  of  the  grantee;  and  if, 
between  the  date  of  tbe  conv^anoe  and  the 
acquisition  of  the  perfect  titie  a  judgmmt 
is  rendered  against  the  grantor,  tbe  title  of 
the  grantee  is  prior  to  the  lien  of  the  judg- 
ment" In  Lamprey  v.  Pike  (C.  C.)  28  Fed. 
30,  the  court  said:  "But  with  regard  to  the 
remainder  of  the  property,  which  is  much  the 
lai^er  portion,  it  appears  that,  long  before 
this  judgment  was  rendered,  Mr.  Frederick 
Ambs  had  made  a  conveyance  to  Peter  Ambs 
of  the  whole  land,  except  these  four  lots, 
and  that  this  conveyance  was  put  on  record 
before  this  judgment  was  rendered.  It  Is 
true  that  Frederick  Ambs  afterwards  ac- 
quired the  legal  title  to  that  property.  He 
had  a  bond,,  however,  for  the  title  when  he 
conveyed  to  Peter  Ambs.  It  is  insisted  by 
defendant  here  that  the  title.  In  passing 
through  Frederick  Ambs,  against  whom  there 
was  this  Judgment,  became  affected  with 
tbe  lien  of  that  judgment  But  we  are  of  a 
different  opinion.  We  believe  the  true  doc- 
trine to  be  that  in  this  case,  by  reason  of  the 
conveyance  that  Frederick  Ambs  made  to 
Peter  Ambs  before  he  got  tbe  title,  when  he 
did  get  it,  it  inured  to  tbe  benefit  of  Peter 
Ambs."  See,  also.  Skidmore  et  at  v.  Pitts- 
burgh, etc^  By.  Oo,  U2  U.  B.  38,  5  Sup.  Ct 
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90,  28  Ii.  Ed.  828;  Cocke  r.  Brogan  et  al.,  S 
Ark.  683;  Jones  v.  Green,  41  Ark.  363.  1 
Black  on  Jnttements  (2d  Ed.)  421  says:  "The 
lien  of  a  Jndsmoit  does  not  In  equity  attach 
upon  tlie  mere  legal  tlUe  to  land  existing  In 
the  defendant,  when  the  eqoitable  title  la  In 
a  third  person.  And  tranaltory  seisin  of 
lands  1^  the  Judgmoit  debtor.  In  trust  for  an- 
othtf,  wtU  not  anbject  tb&  lands  to  the  Judg- 
moit lien.  To  llhutrate.  In  a  recent  case  it 
appeared  that  A.  agreed  to  porcbase  three 
lots  from  B.  u  agent  for  C,  and  the  deed 
was  made  oat  to  A^  bat  he  dedlned  to  re- 
ceive It  on  Uie  groonid  that  he  could  not  pay 
for  the  lots,  and  had  agreed  to  let  D.  have 
them  at  the  stipulated  price.  The  agent  re- 
fused to  alter  the  deed,  and  D.  paid  the  mon- 
ey to  him,  and  A.  conveyed  the  property  to 
D.  It  ma  b^d  that  under  these  idrcum- 
atanoea  a  Judgment  against  A.  was  not  a  Uen 
on  the  lands  conveyed  to  D.  The  court  ob- 
served that  A.  *waB  vested  wltb  the  naked 
legal  tltl&  The  conv^anee  was  made  to 
Um  as  a  matter  of  convenloice.  He  was  a 
men  conduit,  and  h^  the  legal  title  In 
trust  for  D.  Under  such  drcumstanees  A. 
bad  no  interest  on  .which  the  Judgment  be- 
came a  lien.  His  creditors  can  only  get  what 
be  bad,  and  what  he  had  was  of  no  pecuniary 
value.' " 

No  question  is  raised  on  the  bona  fides  of 
the  conveyance  of  lot  10  by  Rogers  and  wife 
to  Brown  of  date  April  29,  1905,  and  none 
can  be  for  the  reason  that,  as  neither  Rog- 
ers nor  his  wife  had  title  to  said  lot  at  that 
time,  this  creditor  could  not  be  defrauded  by 
a  conveyance  of  that  which  could  not  be 
subject  to  the  payment  of  Its  debt.  And  no 
fraud  la  attempted  to  be  predicated  on  that 
conveyance.  As  to  the  conveyance  of  May  1, 
1905,  by  which  Rogers  got  title  from  Hill  to 
the  lot,  and  which,  we  have  just  held,  inured 
eo  Instante  to  the  benefit  of  Brown,  the  court 
found,  not  that  the  same  was  a  fraudulent 
conveyance  in  any  sense,  but  "that  soon  aft- 
er so  obtaining  said  deed  from  said  Hill  fcr 
said  lot  No.  10  aforesaid,  said  Rogers  left 
the  Indian  Territory,  and  went  beyond  the 
Jurisdiction  of  the  courts  of  said  territory, 
and  ever  thereafter  and  at  the  present  time 
remained  out  of  said  territory,  and  beyond 
the  Jurisdiction  of  said  court  at  all  times 
thereafter,  before  and  after  statehood  of  this 
state ;  *  *  *  that  said  Brown  Is  the  son- 
in-law  of  said  Rogers  and  wife;  that  said 
Rogers  concealed  the  fact  that  he  so  owned 
said  lot  then,  and  failed  and  refused  to  have 
said  deed  from  said  Hill  therefor  recorded 
until  after  the  said  sale  to  said  plaintiff,  of 
all  of  which  said  Brown  had  full  and  com- 
plete notice  at  the  time  he  so  took  said  deed 
therefor  from  said  Rogers."  AH  of  which  is 
of  no  consequence  in  the  view  we  have  taken 
of  the  case;  for  if  neither  of  the  convey- 
ances mentioned  were  fraudulent  as  to  this 
creditor  at  their  inoeptloti.  they  could  not  be 
rendered  such  by  the  fact  that  the  grantee 


In  the  second  departed  tbe  state  and  fldlad 
to  record-  It 

We  are  therefore  of  the  opinion  tha^  as 
the  title  to  the  lot  In  c(mtroversy  passed  from 
Rogers  to  Brown  Immediately  upon  the  ex- 
ecution and  delivery  of  the  deed  of  Hay  1, 
19(KS,  from  Hill  to  Rogers,  thwe  was  no  mo- 
ment  of  time  In  which  tte  lien  of  Eeet  ft 
Roundtree  Dry  Qoods  Company  could  at- 
tach, and  for  that  reason  the  Judgment  of 
the  trial  court  Is  reversed,  the  cause  to  be 
proceeded  with  pursuant  to  the  views  herein 
expressed.   All  the  Justices  eoncnr. 
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BinSKOOEB  ELECTRIC  TRACTION  GO. 
T.  BBED. 

(Supreme  Coort  of  Oklahoma.   Jan.  28,  1913.) 

fSvU^hiu      the  Oowrt) 

1.  Apfbal  ANn  Ebbos  <{}  801,  549*)— New 
TauL  it  26*)— PBBSBimNG  Questions  in 

TbIAL    COUBl^MOTIOK    FOR    NeW  TeIAL— 

Discretion  of  Court. 

Errors  alleged  to  have  occurred  at  the  trial 
in  the  lower  court,  unleBs  the  same  are  except- 
ed to  and  thereafter  assigned  in  the  motion  for 
a  new  trial  and  made  a  part  of  the  record  by 
means  of  case-made  or  bill  of  excepHons,  will 
not  be  considered  on  review  In  this  oonrt. 

<a)  When  no  exceptlona  are  saved  to  alleged 
errors  occurring  during  the  trial, '  though  as- 
signed in  the  motion  for  a  new  trial  as  grounds 
therefor,  said  motion  Is  merely  addressed  to  the 
discretion  of  the  trial  conrt 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  JW  1743,  1753-1755,  2441- 
2451;  Dec.  Dig.  5|  301,  549;*  New  Trial, 
Cent  Dig.  li  37-39;  Dec.  Dig.  I  26.*] 

2.  Appeal  and  Brrob  ({  237*)— Rbvixw— 
Qdbstions  or  Fact. 

Where  the  plaintiff  permits  issues  Joined 

to  be  submitted  to  the  jury  upon  the  evidence 
without  objection  and  exception,  the  verdict  on 
review  in  this  court  is  conclusive,  so  far  as 
such  evidence  is  concerned,  except  as  to  "exces- 
sive damages,  appearing  to  have  been  given 
under  the  Innuence  of  passion  and  prejudice." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1388-1388;  Dec  Dig.  { 
237.*] 

3.  Damaoes  (8  96*)— Elements  or  Goufbnba- 
tion—Pebsonal  IirjnuBS. 

In  an  action  to  recover  damages  for  the 
Injury  to  the  person,  the  plaintiff  is  entitled  to 
recover  the  expenses  of  the  cure,  or  reasonably 
attempted  cure,  the  reasonable  probable  cost 
of  the  future  treatment  or  nursing,  when  the 
Injury  is  permanent  or  irremediable,  and  the 
loss  of  time  up  to  the  verdict,  and  reasonable 
probable  future  loss  from  incapacity  to  do  as 

(irofitable  labor  as  before,  and  pain  and  suffer- 
ng  proximately  caused  by  the  injury. 

[Ei.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ff  222-229 ;  Dec.  Dig.  S  96.*] 

(Addiiional  Sylla&M  hv  Editorial  Staff.) 

4.  Dauaoes  (I  132*)— Excessive  Dah&oes— 
Pebsonal  Injukibs. 

Where  plaintiff's  right  thigh  was  broken, 
and  she  was  confined  to  her  bed  for  8%  weeks, 
end  her  hospital  and  doctor's  bill  amounted  to 
$304,  and  at  the  time  of  trial  she  was  walking 
on  crutches,  and  complained  of  great  pain,  be- 
ing unable  to  bear  her  weight  on  the  fractured 
limb,  which  bad  become  shorter  than  the  other, 
and  the  question  of  her  ultimate  recovery  was 
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problematical,  an  award  of  $5,000 'danugea  was 
not  excessive. 

[Ed.  Note.— For  other  caaea,  aee  Damages, 
Oent  Dig.  H  8T2-880.  396 ;  Dec.  Dig.  I  1^*] 

Error  from  District  Court,  Uuslrogee  Coun- 
ty ;  John  H.  King,  Judge. 

Action  bj  Barbara  Reed  against  the  Mus- 
kogee Electric  Traction  Company.  Judgment 
for  plalntm^  and  defendant  brings  error.  Af- 
firmed. 

N.  A.  Gibson  and  H.  G.  Thnrmau,  Iwth  of 
Muskogee,  for  plalutifr  in  error.  Batcbinga 
&  German,  of  UOBkogee,  for  def^idant  in 
error. 

WILLIAMS,  J.  This  proceeding  In  error 
is  to  review  the  Judgm^t  of  the  trial  court, 
wherein  the  defendant  in  error,  as  plaintiff, 
sued  the  plaintiff  in  error,  as  defendant,  to 
recover  the  snm  of  $5,000  for  damages  on 
account  of  personal  injuries  alleged  to  have 
heen  occasioned  by  the  negligence  of  the  de- 
fendant The  parties  hereto  will  be  herein 
referred  to  in  the  order  in  which  tbey  ap- 
peared In  the  trial  court  On  March  14, 
1908,  the  plaintiff,  accompanied  by  her  daugh- 
ter, Lucile  Pagett,  who  carried  her  baby  in 
lier  arms,  approached  a  west-bound  elec- 
tric street  car  of  the  defendant  running  on 
Broadway  in  the  city  of  Muskogee.  Said  car 
stopped  east  of  the  east  line  of  Third  street ; 
the  front  end  of  said  car  being  about  on  a 
line  with  the  sidewalk  on  the  east  side  of 
Third  street.  The  pavement  on  Third  street 
was  30  feet  wide,  and  the  car  27  feet  long. 
The  plaluttff  boarded  the  rear  platform  of  said 
car,  and,  some  time  after  she  had  both  feet 
on  the  platform,  the  car  was  started.  After 
It  had  proceeded  in  a  westerly  direction  across 
fln  Intersecting  track  running  north  and  south 
In  the  center  of  Third  street,  the  plaintiff 
fell  from  the  car,  striking  the  pavement  on 
lier  feet,  which  turned  under  her,  causing 
the  injuries  for  which  a  recovery  herein  Is 
-sought.  She  fell  facing  in  a  southerly  direc- 
tion, with  her  head  toward  the  west  and  her 
feet  toward  the  east  Just  before  falling  she 
was  not  holding  to  anything,  and  was  unable 
to  catch  to  anyttilng  whilst  falling.  At  that 
time  the  car  was  moving  very  slowly,  and 
proceeded  not  more  than  four  or  five  feet 
from  such  place.  As  to  the  foregoing  facts 
there  was  no  conflict  in  the  evidence.  On 
the  part  of  the  plaintiff  the  evidence  tended 
tp  show  that  when  she  fell  from  the  car  she 
was  reaching  for  the  baby  in  the  arms  of 
her  daughter,  who  was  standing  on  the  pave- 
ment, for  the  purpose  of  taking  it  on  the  car. 
Neither  the  sufficieucy  of  the  evidence  to 
warrant  a  recovery  in  favor  of  the  plaintiff 
being  challenged  by  demurrer  thereto  nor 
motion  for  a  directed  verdict,  the  cause  was 
submitted  to  the  Jury  under  Instructions, 
about  which  no  complaint  is  made  in  this 
court  After  a  verdict  In  the  sum  of  $5,000 
was  returned  duly  signed  by  nine  of  tbe  Ju- 
rors in  favor  of  tiie  plaintiff,  a  motion  for 
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new  trial  was  filed  In  due  time,  assigning  the 
following  reasons  why  the  same  should  l>e 
granted:  (1)  Verdict  contrary  to  tbe  law;  (2) 
contrary  to  the  evidence;  (3)  excessive;  (4) 
due  to  prejudice  and  passion  of  tbe  Jury 
against  tbe  defendant;  (5)  not  by  a  lawful 
Jury.  The  only  grounds  presented  In  the 
brief  are  that:  (1)  Tbe  verdict  is  not  Bap- 
ported  by  sufflcl^t  eridenoe;  and  GO  the 
same  is  excessive. 

[1]  It  is  well  setUed  in  this  Jnrlsdiction 
that  errors  occurring  at  the  trial,  not  except- 
ed to,  will  not  be  reviewed  on  appeaL  Saxon 
V.  White,  21  Okl.  194,  95  Pa&  783;  CaplUl 
Fire  Ins.  Co.  v.  Carroll  et  al.,  26  OkL  286, 
109  Pac  536 ;  Burnett  v.  Durant,  28  OkL  552, 
116  Pac.  273.  A  motiixi  tor  a  new  trial  is 
Intended  for  the  purpose  of  bringing  to  the 
notice  of  the  trial  court  errors  and  excep- 
tions saved  during  the  trial.  When  no  excep- 
tions are  saved  during  the  trial  such  motion 
presents  nothing  relative  thereto  for  review 
in  the  appellate  court}  it  b^g  addressed 
merely  to  the  discretion  of  the  trial  court 
In  Schwinger  v.  Raymond,  105  N.  V.  648,  11 
N.  E.  952,  it  is  said:  "The  court  beiam  had 
the  power  to  set  aside  .the  verdict  as  cod- 
trary  to  the  evidence  without  any  exception, 
but  in  this  court  we  can  considtf  no  objec- 
tion which  is  not  based  upon  s«ne  excq}tlon 
taken  at  the  trial,  and  the  appeal  to  thia 
conrt  from  the  order  denyii^  defendants'  mo- 
tion for  a  new  trial  brings  here  only  qoss- 
tiotts  of  law  based  upon  exceptions  taken  at 
the  trial.  Therefore,  howeTer  unjuat  this 
verdict  may  be  jxpoa  tbB  facta  appearing  la 
the  case,  we  are  powerless  on  that  aeoount  to 
give  the  defendant  any  reUef."  See^  also,  to 
the  game  effect  Meyers  t.  Oohn,  4  iSiae.  Sbep. 
185,  23  N.  Y.  Snpp.  998. 

12]  Tbe  plalntifr  having  elected  to  snbmit 
the  Issnes  to  the  Jury  upon  the  evidence 
without  objection  and  exception,  tbe  verdict 
Is  conduBive  In  this  court,  exc^t  upon  the 
ground  that  it  la  excessive  and  due  to  prej- 
udice and  passion.  Morgan  ft  Wright  v.  He- 
Caslin,  213  111.  358,  72  N.  B.  1006;  Railway 
Co.  V.  Shaw,  220  IlL  532,  77  N.  E.  139 :  Stan- 
sifer  Moser,  42  S.  W.  843,  19  Ey.  Law 
Rep.  1022 ;  Wakely  v.  Johnson,  115  Mich.  ^ 
73  N.  W.  238;  Barrett  v.  Railway  Co.,  45  N. 
T.  628;  Eckensberger  v.  Amesid,  10  Misc. 
Rep.  145,  30  N.  Y.  Supp.  915;  Paige  v.  Ghed- 
sey.  4  Misc.  Rep.  183,  28  H.  Y.  Snpp.  870; 
Xunn  V.  Bird,  86  Or.  516,  69  Pac.  808;  Faa- 
sett  V.  Boswell,  59  Or.  288, 117  Paa  302. 

[3,  4]  The  evidence  shows  that  as  a  result 
of  the  injury  sustained  the  plaintiff's  right 
thigh  was  broken,  being  confined  to  her  bed 
for  weeks.  Her  hospital  and  doctor's 
bill  amounted  to  $304.  The  injury  was  a 
source  of  much  pain  and  suffering.  At  the 
time  of  tbe  trial  she  was  walking  on  trutcb- 
es,  and  complained  of  a  great  deal  of  pain, 
being  unable  to  bear  her  weight  on  tbe  frac- 
tured limb.    One  Umb  had  become  shorter 
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Uutn  tbe  other.  The  qaesUon  of  her  nltl- 
mate  recoveiy  was  problematical.  Prior  to 
the  Injury  she  had  kept  hotue,  doing  all  of 
her  work.  Her  two  hoys  and  married  dangb- 
ter  llrea  with  her.  "Every  penon  who  anf- 
fera  detriment  from  the  unlawful  act  or 
omission  of  another  may  recover  from  the 
peraon  In  fanlt  a  compensation  therefor  In 
money  which  Is  called  damages."  Gomp. 
La^  Of  Okla.  1900,  S  2881.  "Detriment  Is  a 
loss  or  harm  suffered  In  person  or  property." 
Section  2882,  Id.  "Damages  may  be  awarded 
In  a  jQdldal  proceeding  for  detriment  result- 
ing after  the  commencement  thereof,  or  cer- 
tain to  result  In  the  fatar&"  Section  2883, 
Id.  For  the  breach  of  an  obligation  not 
arising  from  contract,  the  meaaare  of  dam- 
ages, eixcept  where  otherwise  expressly  pro- 
vided by  this  chapter,  Is  the  amount  which 
will  compensate  for  all  the  detriment  prox- 
ImatelT  caused  thereby,  whether  it  could 
have  been  anticipated  or  not  niese  stat- 
utes seem  to  be  sabstantlally  declaratory  of 
the  common  law.  In  Ohoctaw,  O.  &  G.  R. 
Co.  T.  Burgess  et  aL,  21  Okl.  668,  97  Pac  271. 
an  action  arising  under  the  laws  in  force  In 
the  Indian  Territory,  In  which  Jurisdic- 
tion the  common-law  mle  as  to  measure  of 
damages  prevailed,  It  was  held  that  In  an 
action  to  recover  damages  for  Injury  to  the 
person,  the  plaintiff  Is  entitled  to  recover 
the  expense  of  the  cure,  or  reasonably  at- 
t«npted  cure,  the  probable  costs  of  the  fu- 
ture treatment  or  nursing,  what  the  In- 
jury Is  permanent  and  Irremediable,  and  the 
loss  of  time  up  to  the  verdict,  and  probable 
future  loss  from  Incapacity  to  do  as  prof- 
itable labor  as  before,  and  pain  and  suf- 
fering proximately  caused  by  the  injury. 
In  the  same  case  it  was  further  held: 
"Appellate  courts  should  sparingly  exercise 
the  power  of  granting  new  trials  on  the 
ground  of  excessive  damages,  and  only  when- 
it  appears  that  the  verdict  Is  so  excessive  as 
per  se  to  Indicate  passion  or  prejudica"  In 
Independent  Cotton  Oil  Oo.  v.  Beacbam,  81 
Okl.  384.  120  Pnc.  969,  It  Is  said:  "Oompen- 
satory  damages  Is  all  the  plaintiff  is  enti- 
tled to,  and  f25,000,  the  amount  of  the  ver- 
dict, to  our  mind.  Is  clearly  in  excess  of  any 
sum  that  could  properly  be.  based  solely  upon 
the  idea  of  compensation.  The  record  Is  un- 
usually free  from  errors,  and  there  la  nothing 
to  Indicate  prejudice  or  passion  on  the  part 
of  the  Jury,  except  the  size  of  the  verdict, 
but  we  would  be  Justified  in  Inferring  that 
there  was  prejudice  and  passion  from  the 
magnitude  of  the  verdict.  •  •  •  It  may 
be.  however,  that  the  Jury  was  prejudicially 
Influenced  against  the  defendant  by  being 
permitted  to  take  with  them  to  the  jury 
room  for  their  consideration  the  second 
amended  petition,  answer,  and  reply,  on 
which  the  case  was  tried.  This  often  has 
been  hdd  to  be  error.  •  •  •  The  plead- 
ings, and  partlcnlarly  the  petition,  always 
set  out  the  details  of  the  Injury  with  a  har- 
rowing particularity  which  Is  seldom  entire- 


ly suj^rted  by  the  evidence,  and  the  jury 
may  unconsciously  have  been  misled  by  the 
statements  contained  In  the  pleadings.  In- 
stead of  confining  their  deliberations  to  the 
evidence,  as  was  their  duty.  With  a  verdict 
that  satisfied  the  Judgment  of  the  court,  and 
a  record  otherwise  free  from  error,  we  would 
be  loath  to  set  aside  tbe  verdict  upon  the 
last  ground,  and  will  not  do  so  if  the  plain- 
tiff within  15  days  after  the  mandate  Is 
handed  down  files  a  remittitur  for  all  In  ex- 
cess of  S10,000."  In  that  case  the  plaintiff 
was  about  20  years  of  age,  by  occupation  a 
common  laborer,  and  with  an  earning  capac- 
ity of  $1.50  per  day.  If  we  were  to  conclude 
that  tbe  Jury  rendered  an  excessive  verdict, 
in  view  of  this  authority,  we  would  not  re- 
verse and  remand  the  case,  but  order  a  re- 
remlttitur,  in  which  event,  if  the  same  was 
made,  the  case  would  be  affirmed;  but  It  Is 
not  clear  to  otir  mbids  that  the  jury  was 
not  Justlfled  In  ntnmlng  this  verdict  In  the 
sum  stated. 

It  follows  that  the  judgment  of  the  lower 
eoort  must  be  affirmed.  All  the  Justices  con- 
car,  except  ODNN,  J.,  absent 


(86  OU.  4S1> 

BADJfiR,  SheriC,  et  aL  v.  GVOZDANOVia 
(Suprenw  Goort  of  OUahoma.   Feb.  V,  lOlB^ 

/8»Uabu$  hy  the  Covri.) 

Fabtiu  Q  59*)— Exbctjtiom  171*)— Sim- 
snxuTioN— X  NJUNcnon. 

Where,  in  a  salt  to  zestialn  the  execntlon 
of  a  judgment  against  him,  on  tbe  ground  that 
tbe  land  levied  upon  constituted  the  homestead 
of  plaintiff  and  his  family,  and  at  the  time  the 
Instrument  merged  in  the  judgment  was  exe- 
cuted the  title  thereto  was  in  the  United 
States,  but  that  the  same  had  Babsegueutly 
been  proven  up,  and  where  the  court  perraitted 
an  amendment  by  striking  out  the  name  of 
plaintiff  and  rabstitating  therefor  the  name  of 
his  wife,  Md,  that  as  such  amendment  did  not 
change  tbe  claim,  in  view  of  Wilson's  Bev.  & 
Aqq.  St.  1903,  {  4343,  no  error.  Held,  fur- 
ther, that  the  remedy  by  motion  to  quaah  was 
cumulative,  and  did  not  oust  a  court  of  equity 
of  its  jurisdiction  to  restrain  the  execution  of 
the  judsment,  oo  the  ground  that  it  exerted 
no  lien  upon  the  land. 

[EM.  ^^ote.— For  other  cases,  see  Parties. 
Ceot  Dig.  H  90-94.  165:  Dec  IM*.  {  69l* 
Execution  ^Dt  Dig.  H  48T-418;  T>ec.  Dig; 
I  17L*] 

Error  from  District  Court,  ETay  County; 
W.  M.  Bowles,  Judge. 

Action  by  Tomo  Gvozdanovlc  against  B.  EL 
Bader,  Sberift,  and  others.  Mary  Gvozdan- 
ovlc, the  wife  of  plaintiff,  was  thereafter 
substituted  in  his  place.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

W.  S.  Ollne,  of  Newkliic,  for  plalntUFs  la 
error.  W.  K.  MoOFe^  of  Ponca  Glt7,  for  de- 
fendant in  error. 

TURNEB,  J.  On  May  4, 1909,  Tomo  Gvob- 
danovic  filed  In  tbe  district  court  of  Say 
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county  hlfl  petition,  and  pmyed  for  and  ob- 
tained a  temporary  restraining  order  en- 
joining R.  B.  Bader,  as  etuaUt  of  tliat  county, 
from  selling  und«  execution,  a  certain  piece 
of  land  to  satisfy  a  certain  Judgment,  de- 
clared a  11^  thereon,  which  Stark  Bros,  bad 
theretofore  recorered  against  blm  In  said 
court.  After  motion  to  dissolve,  which  seems 
not  to  hare  been  passed  on,  dtfoidants,  who 
are  plaintiffs  In  error*  answered  and  Justtfled 
under  the  writ,  and  for  a  second  defense 
pleaded  that  the  matto-  was  res  adjudlcata, 
In  that  petttlona-  theretofore.  In  that  case, 
had  moved  to  quash  said  execution,  on  the 
ground,  among  othezs,  that  the  same  was  his 
homestead,  and  the  same  bad  been  overruled. 
On  September  7,  1909,  came  petitioner  and 
moved  the  court  to  substltnte  for  him,  «a 
plaintiff,  bis  wlf^  Mary,  wbldi  was  done; 
whereupon  she  filed  an  amended  and  verified 
petition,  alleging,  in  substance,  that  the  Judg- 
ment sou^t  to  be  enforced  by  the  process 
complained  of  was  not  a  Hen  upon  the  land, 
for  the  reason:  "That  the  judgment  whi<A 
the  said  ordw  of  sale  was  issued  to  satisfy 
was  rendered  on  the  Ist  day  of  December, 
1906^  on  a  written  Instrument  sl^ed  by  Tomo 
GvoKdanovic  on  the  Slst  day  of  August,  1894, 
wlilcb  said  Instrument  purported  to  give  a 
Men.  on  the  aforesaid  land,  above  described. 
That  at  the  time  that  the  said  Tomo  Gvos- 
danovlc  signed  the  said  instrument  on  the 
rtlst  day  of  August,  1S94,  he  was  the  head  of 
a  family  and  a  married  man" — and  with  his 
children  was  living  on  the  land  with  this 
plaintiff,  his  wifa  "That  the  said  land  was 
at  tbat  time,  and  la  now,  the  homestead  of 
the  said  Tomo  Gvosdanovtc  and  this  plaintiff. 
That  it  was  governmont  land  belonging  to 
the  United  States  at  the  time  the  instrument 
sued  upon  in  this  action  was  signed,  and  was 
not  proved  up  and  patent  Issued  until  the 
year  1003.  That  this  plaintiff  did  not  sign 
the  said  Instrumrat  which,  it  la  alleged,  be- 
came a  lien  uprni  the  said  land,  and  which 
the  court  attempted  to  foreclose  In  its  Jodg- 
m«it  of  December  1, 19(».  That  the  said  In- 
strument so  signed  by  Tomo  Gvozdanovlc 
was,  on  account  of  this  plaintiff  not  signing 
the  same  with  her  husband,  Tomo  Gvos- 
danovic,  absolutely  null  and  void  and  of  no 
effect,  so  far  as  creating  a  lien  upon  the  land 
herein  described,  whl(^  was,  and  Is  now,  the 
homestead  of  the  plaintiff  and  Tomo  Gvos- 
danovlc.  That  no  Judgment  has  ever  been 
rendered  against  this  plaintiff,  and  no  service 
of  process  has  ever  been  served  on  her  in  an 
action  against  her,  wherein  It  was  sought  to 
foreclose  any  lien  upon  the  homestead  in 
question.  That  she  has  never  signed  any 
Instrument  which  gave,  or  purported  to  give, 
to  Stark  Bros,  any  lien  upon  her  homestead. 
That  a  sate  ot  the  above^lescrlbed  prop- 
erty would  result  In  great  and  irreparable 
damages  to  the  plaintiff,  and  that  she  haa  no 
othw  veedy»  adequate^  ex  pnq^  raneOj 


BBPOBTEB  (OkL 

at  law"— and  i^yed  that  fh«  Injunction  be 
made  perpetoaL 

After  answer  to  said  ammded  petition.  In 
effect  the  same  as  to  the  petition  of  Tomo, 
th^  was  trbU  to  the  emirt,  whldi  resulted 
as  prayed,  and  defendants  bring  the  case 
h&te.  It  is  not  assigned  that  ttie  court  erred 
in  holding  that  the  Judgment  erarted  no  lien 
upon  this  homestead.  Dtfwdants  assign 
<mly  that  the  court  erred  in  sustaining  ttw 
motion  of  Tomo  and  substituting  his  wife  as 
party  i^aintiff;  and  that  tlie  Judgment 
theretofore  mdered,  over  ruling  his  mo- 
tion to  quash  this  execution,  was  final 
and  a  bar  to  any  further  proceedings  to  ex- 
ecute the  order  of  sale  issued  In  said  cause. 
They  omtend  that  plaintiff  had  an  adequate, 
ronedy  at  law.  As  the  amendmoit  did  not 
change  the  claim,  the  snbstltutitm  made  was 
propOT.   Wllsmi's  SUt.  of  Okla.  |  4313. 

In  Hanlln  v.  Baxter,  20  Kan.  134,  Baxter 
sued  Hanlin,  before  a  Justice  of  the  peace, 
in  damages^  alleged  to  luve  been  done  by 
his  cattle  on  certain  land,  the  owner  ct 
which  was  not  alleged.  After  Hanlln  ap- 
peared and  a  Jury  bad  been  accepted,  Baxter 
obtained  leave,  over  objectloa  and  exoeptloo, 
to  substitute  William  O.  for  himself  (John 
B.  Baxtn)  aa  plaintiff  in  the  amended  bin 
of  partlodars.  Attex  Judgment  for  William 
O.  against  Hanlln,  the  latter  removed  the 
cause  by  proceedings  In  oror  to  ttie  district 
court,  which  affirmed  the  proceedings  and 
judgmoit  of  the  Justice^  Further,  on  pro- 
ceedings In  error  to  the  Suprone  Court; 
Brewer,  J.,  said:  **Can  a  Justice,  undo:  any 
circumstances,  permit  such  an  amendmoit? 
It  may  be  ronarked  that,  8b  no  change  was 
made  In  the  auction  of  the  date  of  the 
trespass,  or  the  premises  upon  which  the 
treeiMBS  was  committed,  the  cause  of  action 
was  apparoitly  the  same;  and  the  only 
change  was  that  a  difEerent  par^  was  pre- 
sented  aa  ^titled  to  recover  for  the  damages 
done.  It  may  be  conceded  tlmt  the  circum- 
stances are  rare  which  will  Justify  such  an 
ammdmait;  but  that  the  power  to  make  it 
exists  must,  we  think,  also  be  conceded.  The 
authorities  seem  to  warrant  this" — and.  after 
citing  numwous  autlkoritiea,  affirmed  tlw 
judgm^kt 

Ihere  is  no  merit  in  the  contention  that 
the  question  adjudged  by  the  action  of  the 
court  in  overruling  Tomo's  motion  to  quash 
this  execution  against  him  is  res  adjudlcata 
as  to  him,  mwh  less  as  to  her.  That  remedy 
being  nmely  cumulative  and  available  by 
either  or  both.  It  follows  that  to  protect  her 
homestead  Mary  had  a  right  to  resort  to  this 
remedy,  the  object  of  which  Is  to  restrain  its 
sale  under  an  execution  on  a  Judgmoit 
neither  of  which  exerted  a  Uen  uiion  the 
land.  Love,  SherUE,  et  aL  t.  Gavett,  26  OkL 
1T9.  109  Pac  553. 

The  Ju^iment  Is  affirmed.  All  Otm  Jnstlcsa 
concur. 
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no  cai.  App.  aoo)  ' 

DItBTTUS  r.  BIGHABDSON. 
(Civ.  1A42,) 

(District  Court  of  Appeal,  Second  Difltrict. 
California.    Dec.  31,  1912.    Rehearing  De- 
nied by  Supreme  Court  Feb.  28,  1913.) 

1.  Bbokers    (S   10*)  —  Euplotuhx— Sou 

AQCNCY— RiaUT  OF  OWHBB, 

An  owner,  who  make*  a  real  estate  broker 
Ills  aole  agent  for  an  Indefinite  period  to  pro- 
care  a  purchaser,  m&y  revoke  the  employment, 
nnsapported  by  any  other  consideration  than 
the  mutual  covenants  implied  in  the  contract 
of  employment,  at  any  time  before  a  purcliaser 
has  been  secured,  and  negotiate  a  sale  himself, 
though,  during  tiie  existence  of  the  contract 
he  may  not  place  the  property  is  the  banda  ox 
another  broker  for  tale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |  U;  Dee.  Dig.  i  10.*] 

2.  Bbokkbs  (}  46*)  —  Coiuuasioics  — Whkh 
Eabned. 

An  owner  making  a  real  estate  broker  his 
•ole  agent  to  procure  a  purchaser  sold  the 
property  to  a  purchaser  who  learned  of  the 
property  from  a  third  person,  and  who,  with- 
out the  knowledge  of  the  agency,  called  at  the 
office  of  the  broker  to  procure  a  map,  when  he 
waa  for  the  first  time  told  that  the  broker 
was  the  agent  to  procure  a  purchaser.  The 
purchaser  was  adverse  to  dealing  with  the 
broker,  and  dealt  directiy  with  the  owner. 
Held,  that  the  broker  was  not  the  procnring 
and  effident  cause  of  the  sale,  and  eonid  not 
recover  commiarions. 

[Ed,  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  {  47;  Dec.  Dig.  i  46.*] 

8.  BsoKEBs  (I  40*)  —  CoifMiBSioNB  — When 

ElABHED. 

.  A  broker  employed  to  procure  a  purchaser 
of  real  estate,  who  procures  one  who  agrees  to 
forfeit  $2,000,  unless  he  consummates  a  pur- 
chase for  H0,000,  does  not  thereby  make  a 
sale;  for  the  contract  la  but  th«  sale  of  an  op- 
tion to  purchase. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  H  70-72;  Dec.  Dig.  |  48.*] 

4.  Bbokebs  (i  49*)  — GouHissioRa- When 
Eabned. 

Where  an  owner  employing  a  broker  to 
procnre  a  purchaser  made  a  sale  before  a  cus- 
tomer procured  by  the  broker  submitted  any 
offer,  the  broker  had  not  earned  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  70-72;  Dec.  Dig.  |  49.*] 

Appeal  froni  Snpfflior  Ooort,  Santa  Bar- 
ton County;  Samuel  B.  C^row,  Judge. 

Action  by  Louis  Q.  Dreyfus  against  Julia 
M.  Richardson.  From  a  Judgment  for  de- 
fendant, plaintiff  aK>eal8.  Affirmed. 

H.  P.  Starbuck  and  Ganfleld  &  tcarbuck, 
all  of  Santa  Barbara,  for  an^ellont  John  J. 
Sqnin',  of  Santa  Bartara,  for  reBpondent 

SUAW,  J.  This  action  was  insUtuted  to 
recover  compeDsation  for  services  alleged  to 
have  been  rendered  by  plainrtCf  for  defend- 
ant In  the  sale  of  certain  real  estate. 

Plaintiff  bases  his  right  to  recover  upon 
three  gronnds,  each  of  wiilch,  as  a  cause  of 
action,  is  separately  stated  in  the  complaint. 
The  first  cause  of  action  is  based  upon  an  ex- 
clusive agency  given  plaintiff,  whereby  de- 
fendant, in  writing,  authorized  bim  to  pro- 
cure a  purchaser  for  certain  real  estate  own- 


ed by  her,  it  being  alleged  fehereln  that  plain- 
tiff did  ^cnre  two  persons,  to  wit;  EUtai  C. 
Botfaln  and  A.  L.  Wbitoy  each  d  whom  was 
ready,  able,  and  wiUlng  to  porcbase  the  pn^ 
erty  at  the  price  for  wUdi  it  was  sold;  that 
irtiile  the  agreement  was  in  force  defradant 
empl(9ed  anothw  agcut  through  whom  she 
sold  the  property  to  said  Bothin,  all  to  i^in- 
tifTs  damage  in  the  reasonable  value  of  Uie 
servicea  rendered  him.  It  Is  alleged  In 
the  second  cause  of  action  that  plaintUT,  at 
the  special  Instance  and  request  of  defend- 
ant, roidered  serrlcoB  to  d^endant  in  pro- 
curing for  defendant  a  purdiaser  for  the 
real  estate  at  the  price  of  $36,000,  to  whom 
and  for  said  i«loe  defendant  aold  said  prop* 
erty,  in  consideration  of  which  she  undertook 
and  agreed  to  pay  plalnUS  the  sum  of  fl,750, 
alleged  to  be  the  reasonable  value  of  the 
servloeB  performed.  The  third  canse  (tf  ac- 
tion ia  founded  ujion  an  allegation  that  plain- 
tiff, at  the  special  instance  and  request  of 
defaodant,  iHrocured  one  A.  L,  White,  who 
was  ready,  able,  and  willing  to  purchase  the 
real  estate  at  the  price  of  $3S,000,  in.  con- 
sideration of  whidi  defendant  promised  to 
pay  plaintiff  the  sum  of  $1,750,  which  was 
tlie  reasonable  value  of  the  servicea  rendered. 

At  the  close  of  plaintiff's  evidrace  defend- 
ant moved  that  a  nonsuit  be  entered  as  to 
the  third  cause  of  action,  upon  the  ground 
that  there  was  no  evidence  tending  to  show 
that  A.  It.  White  was  ever  procured  as  a 
purchaser  for  the  property  at  any  price,  or 
at  all,  or  that  he  was  at  any  time  ready, 
able,  and  willing  to  buy  the  pr<^rty  at  the 
price  named,  or  at  any  price  whatsoever. 
This  motion  was  granted. 

The  Jury  called  to  try  the  case,  and  to 
whom  the  issues  joined  npon  the  first  and 
second  causes  of  action  were  submitted,  ren- 
dered a  verdict  for  defendant  Plaintiff  ap- 
peals from  the  Judgment  entered  in  accord- 
ance therewith,  and  from  an  order  of  court 
denying  his  motion  for  a  new  triaL 

Appellant's  sole  contention  is  that  the  ver- 
dict is  not  supported  by  the  evidence.  The 
facta  which  the  evidence  tends  to  establish. 
In  so  far  as  necessary  to  a  determination  of 
the  question,  are  substantially  as  follows: 
Defendant,  who  resided  in  Riverside,  lU., 
owned  a  country  place  In  Santa  Barbara 
county,  known  as  "Plranhurst"  In  Octo- 
ber, 1908,  she,  by  letter,  authorized  plaintiff 
to  secure  a  purchaser  therefor  at  the  price 
of  $75,000.  About  a  year  later,  no  sale  hav- 
ing been  made,  plaintiff  wrote  to  defendant, 
suggesting  that  she  reduce  the  price  of  the 
property  to  $45,000  and  make  him  her  sole 
agent  for  the  purpose  of  securing  a  purchaser 
thereof.  Defendant,  by  letter  dated  October 
14, 1909,  assented  to  both  propositions,  there- 
by, as  claimed  by  appellant,  making  him  her 
sole  and  exclusive  agent  for  the  sale  of  the 
property.  Plaintiff  immediately  caused  to  be 
pnt  up  at  the  idaoe  a  sign  announcing  that 
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the  property  was  for  sale  by  him  as  sole 
agent,  aod  otherwise  advertised  the  sale  of 
the  propertj',  and  thence  on  nntil  the  consnm- 
matlon  of  the  sale  in  March,  1910,  endeavor- 
ed, wlthont  saccess,  to  find  a  purchaser.  The 
fact  that  the  property  was  on  the  market 
was,  and  had  been  for  a  long  time,  a  matter 
of  general  knowledge  In  the  commnnlty.  In 
February,  1910,  while  H.  R  iBothln  and  wife 
were  temporarily  guests  of  a  hotel  In  Santa 
Barbara,  his  attention  was  attracted  to  the 
property  by  Mrs.  Riddle,  likewise  a  gnest  of 
the  hotel.  Thereupon  he  and  his  wife,  with 
Mrs.  Blddle,  visited  the  property,  and  he 
concluded  that  he  would  buy  it  If  It  conld  be 
had  at  a  satisfactory  price :  bat  learning 
from  Mr&  Blddle  and  the  gardener  In  chai^ 
of  the  place  that  it  ma  held  at  $46,000  he 
abandoned  the  Idea  and  returned  to  his  home 
in  San  Franciaco.  Later,  about  March  8th, 
he  and  his  wife  were  again  In  Santa 
bara,  when  they  called  npon  Mrs.  Baton,  an 
old  friend  living  near  Piranbnrat,  and  Mrs. 
Ekiton,  stating  that  she  wonld  like  them  for 
nei^ibors,  asked  why  tb^  did  not  buy  Plran- 
tanist  The  party  walked  over  and  inspect- 
ed the  property,  at  vrbieh  ttme  Mr.  Botliin 
asked  Mrs.  Bhton  if  she  knew  the  defendant 
well  enough  to  submit  an  oBvr  of  ^aSflOO, 
to  which  she  replied  tbat  she  did  not,  but 
spoke  of  Mr.  B.  P.  Blpley  as  an  old  friend 
of  defendant  TherenptHi,  by  raqnest  of  Mr. 
Bothln,  she  telqiboned  Mr.  Blpl^,  without 
giving  Mr.  Bothtn's  name,  asking  if  he 
thon^t  defendant  would  acc^  a  bona  fide 
cash  offer  of  f3!i,000  for  Flranhurst,  and  re- 
quested him,  as  an  old  friend  of  defendant, 
to  transmit  the  offer,  which  Mr.  Blpley  did, 
receiving  from  def^idant  an  accq[ttance  of 
the  offer,  pnranant  to  which,  through  Mr. 
Blpl^,  the  deal  was  closed.  Plaintiff  never 
saw  or  talked  trlth  BotUn,  en^t  on  one 
occadon  when,  after  Mr.  Dothin  had  learn- 
ed fttHn  Mrs.  Biddle  that  the  property  was 
for  sale,  and  wlthont  knowing  the  plaintiff 
was  the-  agent  therefor,  bnt  by  reason  only 
of  the  convenient  location  of  lUs  real  estate 
offlce,  he  mtered  and  asked  for  a  map  of  the 
Monteetto  Valley,  during  which  visit,  not  to 
exceed  two  minutes  In  duration,  a  son  of 
plaintiff  mentioned  two  or  three  places  In 
the  Monteetto,  among  them  Plranhurst,  the 
location  of  which  on  a  wall  mnp  he  endeav- 
ored, wlthont  success,  to  point  otit  to  Bothln, 
who,  disclaiming  Interest  therein,  got  his  map 
and,  as  plalntifTff  says,  "moved  out  rapidly 
after  that."  The  only  offer  which  plaintiff 
ever  secured  was  one  made  by  A.  L,  White, 
whereby  be  offered  to  give  $2,000  for  an  op- 
tion to  purchase  the  property  at  the  price  of 
^,000,  the  option  to  be  exercised  In  sU 
months  or  a  year;  otherwise  the  $2,000  to 
be  forfeited.  He  could  not  say  whether, 
under  the  circumstances,  he  would  have 
paid  $35,000  cash  for  the  property. 

Upon  these  facts  api>ellant  claims,  first, 
tbat  defendant's  sale  of  the  property  through 


Mr.  Blpley  was  a  breach  of  her  contract  with 
plaintiff  for  an  exclusive  agency;  second, 
that  plaintiff  was  the  procuring  cause  of  the 
sale  to  Bothln,  the  purcltaser  of  the  pn^ 
erty;  and,  third,  that  defradant'a  sale  of 
the  property  to  Bothln,  wltbont  notice  to 
plaintiff,  prevented  i^lntlff  from  Belling  It 
to  Mr.  White. 

[1]  We  attach  little  Importance  to  the  fact 
tbat  defendant,  without  other  consideration 
than  the  mutual  covenants  lny)Iled  In  the 
contract,  made  plaintiff  her  sole  agent  for  an 
Indefinite  period.  She  not  only  had  the  right 
to  revoke  such  agency  at  any  time  before  he 
had  secured  a  pundiaser,  stnoe  the  agre«n»t 
did  not  purport  to  give  plaintiff  an  exclusive 
right  of  sale  (Golden  Gate  Pacing  Co.  v. 
Farmers'  Unloii,  66  Chi.  60(9*  ^nd  conced- 
ing that  during  the  existence  of  the  contract 
she  was  {fftdilblted  Oiereby  from  idaelng  the 
property  in  the  bands  of  another  agent  wlUi 
authority  to  b611  the  same  (Dole  t.  Sh^ 
wood,  41  Minn.  63S,43N.  W.  6e9^6I..B.A. 
720;  10  Am.  St  Bepu  7S1),  ahe,  as  own«. 
however,  could,  wlttunit  revoking  the  con- 
tract n^otlate  the  aale  thereof,  or  acc^ 
an  offer  to  purchase  the  same.  Mr.  Ripley 
ms  not  defendant's  agoit  Aa  he  states, 
with  commendable  modesty,  he  was  an  ean- 
plf^e  of  the  Atchison,  Topeka  &  Santa  F6 
Ballway  Company,  and,  aa  he  correctly  aays, 
was  for  the  time  acting  merely  aa  a  mes- 
senger boy  in  transmitting  to  defendant  an 
offer  of  a  party  to  him  at  the  time  unknown. 
He  possessed  no  authority  from  defendant 
to  negotiate  a  H^e  (tf  the  property,  or  bind 
her  by  an  agreement  for  a  sale  at  any  price, 
or  even,  so  far  as  shown  by  the  record,  sign, 
as  agent  of  defendant  the  papers  closing  the 
deal,  whldi  act,  however,  was  ratified  by  her. 
Had  the  purchaser  Ured  a  boy  to  delivor 
his  offer  to  defendant  at  her  hotel,  it 
might  with  equal  reason  be  claimed  that  the 
boy  so  employed  was  defendant's  agent  and 
the  sale  made  through  him.  The  sale  was 
made  directly  by  defendant.  In  accordance 
with  her  right  so  to  do. 

[2]  The  most  that  can  be  said  in  favor 
of  appellant's  contention  tbat  plaintiff  was 
the  iMrocurIng  cause  of  the  sale  Is  that  the 
evidence  touching  the  question  la  conflicting. 
The  first  Information  that  the  property  was 
for  sale  was  obtained  by  Bothln  from  Mrs. 
Biddle.  That  he  learned  of  the  price  at 
which  the  property  was  for  sale  through 
Mrs.  Biddle  or  the  caretaker,  and  not  from 
plaintiff,  must  be  accepted  as  true.  After  he 
bad  thus  ascertained  through  others  than 
plaintiff  the  facts  necessary  to  enable  him  to 
determine  whether  he  wished  to  acquire  the 
pro|>erty,  he,  without  knowing  of  the  rela- 
tion existing  between  plaintiff  and  defendant, 
called  at  the  former's  office  to  procure  a 
road  map,  when  he  was  for  the  first  time 
;  told  that  plaintiff  was  agent  for  this  as  well 
as  other  properties  In  the  vicinity.  This  In- 
formation Imposed  no  obligation  upon  Bothln 
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to  deal  with  d^endant  througb  plaintiff;  in* 
deed.  It  fairly  appears  that  Botbin  was 
averse  to  dealing  with  plaintiff,  and  the  Jury 
might  well  have  concluded  that  he  would 
not  have  made  the  purchase  at  all  If  requir- 
ed to  conduct  negotiations  through  plaintiff. 
While  the  fact  that  the  property  was  for 
rale  appears  to  hare  been  a  subject  of  con- 
versation between  plaintiff  and  Mre.  Blddle 
during  social  calle  made  by  him,  It  does  not 
appear  when,  where,  from  whom,  or  In  what 
manner,  Mrs.  Biddle  first  obtained  the  in- 
formation Imparted  to  Bothln.  Moreover, 
It  conclusively  appears  that  upon  learning 
the  price  asked  for  the  property  he  abandon- 
ed all  Idea  of  buying  It  Several  weeks 
thereafter,  through  the  efforts  of  Mrs.  Eaton, 
an  old  friend,  he  was  Induced  to  make  to  de- 
fendant direct  an  offer,  which  she  accepted. 
The  facts  pres^ted  are  not  unlike  those  In- 
volved in  the  case  of  Slbbald  v.  Iron  Co.,  83 
N.  Y.  378,  38  Am.  Rep.  441.  and  the  recent 
case  of  €one  v.  Kell,  18  Cal.  App.  076,  124 
Pac.  548,  both  of  which  constitute  authority 
for  holding  that,  under  the  facts  in  the  case 
at  bar,  the  jury  were  fully  Justified  In  con- 
cluding that  appellant  was  not  the  procuring 
and  effident  cause  of  the  sale  made  de- 
fendant. 

[1, 41  There  Is  not  even  a  conflict  of  evi- 
dence upon  the  third  cause  of  action,  ttiat 
by  defendant's  act  In  selling  the  property  the 
plaintiff  was  prevented  from  selling  the  same 
to  White,  and  as  to  which  tbe  court  granted 
defendant's  motion  for  a  nonsuit.  An  option 
r?lven  to  a  person,  whereby  he  agrees  to  for- 
feit the  snm  of  $2,000,  unless  he  consum- 
mates a  purchase  of  the  property  at  a  price 
of  $40,000,  is  by  no  means  a  sale  of  the  prop- 
erty, but  the  sale  of  an  option  to  purchase. 
Pehl  V.  I'^nton.  17  OaL  App.  247,  119  Pac. 
400.  Moreover,  defendant  possessed  the 
right  to  make  the  sale,  and  did  make  It,  be- 
fore any  offer  of  White  was  submitted  to 
ber;  hence,  such  act  being  In  the  exercise  of 
her  legal  rights,  it  could  not  be  deemed  un- 
lawful, even  conceding  that  the  offer  of 
White  to  purchase  au  option  was  submitted 
to  defendant,  which  It  was  not,  and  that,  as 
suggested,  he  would  have  bought  the  prop- 
erty If  he  had  known  it  could  be  had  at  the 
reduced  vrice. 

The  Judgmrat  and  order  denying  plaln- 
tUTa  motion  for  a  new  trial  are  afflrmed. 

We  concur:   AILI^BN,  P.  J.;  JAMES.  J. 


(10  Cal.  App.  733) 
SHERMAN  V.  ATERS  et  ax.    {Civ.  1,220.) 

<I>Utrict  Court  of  Appeal,  Secood  Diatrict,  Cal- 
ffomia.     Dec  W,  1912.  Rehear- 
ing Denied  Jan.  27,  1913.) 

1.  Sales  (J  178*)~PeKFOBMARCE. 

There  was  do  acceptftnce,  within  a  provi- 
sion of  a  contract  of  sale,  providing  that  op- 
•ratioD  of  certain  machiuerj-  should  conBtitute 
an  acceptance,  where  the  operation  was  merely 


to  procure  information  as  to  existing  defects 
ana  determine  whether  th«  machine  conld  be 
operated. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  H  4S1-455 ;  Dec.  Dig.  |  17&*] 

2.  Appeal  and  Erbob  (9  1051*)— HABMtEsa 
Ebbob— Aduission  of  Evidence. 

Any  error  in  admitting  in  evidence.  In  an 
action  on  a  contract  to  install  maphinery  to  re- 
cover tbe  price,  declarations  by  plaintiiTa  em- 
ployes that  certain  machines  had  been  improp- 
erly installed,  and  could  not  be  put  into  coodi- 
tioQ,  was  harmless  where  the  evidence  conclu- 
sively showed  that  such  declarations  were  in 
fact  true,  so  as  to  prevent  recovery. 

[E>1.  Note.— For  other  caae$,  see  Appeal  and 
Error  Cent  Dig.  |g  4161-4170;   Dec  Dig.  | 

3.  Sales  (|  358*)— Actions  bt  Scixxb— Ad- 

uission  of  e^vidence. 

In  an  action  on  a  contract  td  construct 
and  sell  a  machine  to  recover  tiie  contract 
price,  evidence  as  to  the  value  of  tbe  plant  in- 
stalled in  its  uncompleted  condition,  tbe  re- 
moval of  which  the  purchaser  bad  requested, 
was  not  admissihle ;  plaintiff  not  being  entitled 
to  recover  the  value  <^  the  parts  in  the  pur- 
chaser's possession. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  !§  lOiO-1055 ;  Dec.  Dig.  S  358.*] 

Appeal  from  Superior  Court,  Eem  County ; 
Paul  W.  Bennett,  Judge. 

Action  by  W.  H.  A.  Sherman  against  G.  W. 
Ayers  and  wife.  From  a  Judgment  for  de- 
fendButs,  and  an  order  denyli^  a  motion 
for  a  new  trial,  plaintiff  ai^eals.  Affirmed- 

Stutsman  &  Stutsman,  of  Los  Angeles,  for 
appellant  Henry  T.  Sale,  of  Los  Angeles, 
and  Charles  del  Bondlo,  of  Taft,  for  re- 
spondents. 

ALLEN,  F.  3.  In  tbe  original  complaint 
It  was  alleged  that  plaintiff's  assignors  un- 
dertook the  construction  and  installation  of 
a  certain  electric  engine,  under  ,and  by  vir- 
tue of  a  contract  with  defendant  which  speci- 
fied what  should  be  furnished  and  installed 
In  connection  with  tbe  en^e,  the  total  price 
for  all  of  which  was  $550.  The  contract  con- 
tained a  warranty  as  to  material  and  work- 
manship connected  with  the  installation. 
The  complaint  alleged  that  pursuant  to  the 
contract  there  bad  been  Installed,  as  by  the 
contract  specified,  tbe  engine  and  Its  equii>- 
ment,  and  that  no  part  of  the  consideration 
price  had  been  paid.  The  answer  denied 
tbat  said  engine  and  equipment  had  ever 
been  Installed  as  by  aald  contract  provided, 
and  alleged  tbat  the  same  was  defective  In 
many  essential  parts  and  wholly  failed  to 
perform  the  work  for  which  It  was  Intended, 
and  for  that  reason  refused  to  accept  the 
same;  that  plaintiff's  assignors  undertook 
the  work  of  reconstruction  and  coring  de- 
fects, but  wholly  failed  to  do  so,  and  left  the 
engine  in  a  dismantled  condition,  with  its 
various  parts  dispersed  alxiut  the  floor  of 
the  building  where  it  Is  situate,  and  tbat  de- 
fendant had  repeatedly  requested  plaintiff's 
assignors  to  remove  said  plant  from  the  prem- 
ises because  of  Its  Inferior  character  and 


•Wot  other  eaam  sw  unis  toffto  snd  ssctloD  NUMBBR  In  Dee.  Dig.  *  Am.  Dig.  Key-He.  SertM  *  Btp'r  InOexsi 


Digitized  by 


Google 


164 


130  PAOIPIO 


BEPOBTEB 


(Cal. 


th^r  failure  to  carry  out  the  contract  Un- 
der these  Issues  theretofore  framed  the  ac- 
tion proceeded  to  trial  on  the  23d  day  of 
Mardi,  1911,  before  the  court,  a  jury  being 
waived.  Thereafter  In  April  an  amended 
complaint  was  filed,  which  set  forth  various 
changes  in  the  equipment  to  be  furulsbed, 
and  through  which  the  contract  price  was 
Increased  to  $575.  This  amended  complaint, 
filed  after  the  trial,  seems  to  have  been  filed 
by  leave  of  court,  presumably  that  the  plead- 
ings might  conform  to  the  proof.  The  court 
upon  the  trial  found  that  the  original  con- 
tract was  made  as  set  forth  In  the  complaint, 
but  that  the  same  had  thereafter  been  al- 
tered and  amended  as  In  the  amended  com- 
plaint declared ;  that  platntlfTs  assignors  did 
not  furnish  and  Install,  in  accordance  with 
the  written  contract  or  the  modification 
thereof,  in  a  good  and  workmanlike  manner, 
the  engine  and  other  equipment;  that  the 
same  was  wholly  insufflclrat  for  the  purposes 
intended;  that  plaintiff's  assignors,  after  re- 
peated efforts  to  put  the  plant  in  working 
order,  abandoned  the  installation  of  the  same, 
and  took  down  the  machinery  and  appliances 
and  scattered  the  various  parts  about  the 
building  and  premises;  that  by  reason  of 
their  failure  to  [>erform  the  contract  they 
were  not  entitled  to  recover  Judgment  There 
was  a  second  cause  of  action  about  which 
there  seems  to  be  no  serious  controversy  on 
this  appeal,  and  need  not  be  noticed.  After 
the  entry  of  judgment  for  costs  in  favor  of 
defendant  plaintiff  moved  for  a  new  trials 
which  was  denied,  from  which  judgment  and 
the  order  denying  a  new  trial  plaintiff  ap- 
peals. 

The  principal  points  raised  upon  the  ap- 
peal relate  to  the  insufficiency  of  the  evi- 
dence to  support  the  findings  of  the  court 
An  examination  of  the  record  clearly  shows 
that  there  was  ample  testimony  adduced  up- 
on the  trial  tending  to  show  that  plalntlfTs 
assignors  never  furnished  and  Installed,  as 
by  their  contract  they  were  iMund  to  do,  the 
engine  and  equipment  specified;  that  the 
equipment  furnished  and  provided  was  de- 
fective and  insufilcient  to  perform  the  offices 
for  which  they  were  Intended;  that  at  no 
time  after  the  same  was  placed  in  position 
did  It  perform  the  work  which,  by  the  guar- 
anty in  the  contract,  it  was  agreed  should 
be  pei-formed ;  that  plaintiff's  assignors  made 
repeated  efforts  at  defendant's  suggestion  to 
try  to  cure  the  defects  and  to  change  and 
alter  its  installation  in  such  a  way  as  to 
produce  favorable  results.  In  this  they  seem 
to  have  wholly  failed,  and  never  did  carry 
out  the  terms  of  the  contract  upon  whlrti  the 
suit  is  brought 

[1]  It  is  contended  by  appellant  that'  a 
clause  in  the  contract  provided  that  opera- 
tion should  constitute  acceptance,  and  that 
the  use  by  defendant  for  a  short  time  of 
the  engine  was  tantamount  to  an  acceptance. 
It  la  true  that  such  contract  did  provide  that 
<^ratlon  ahould  constitute  acceptance^  bat 


It  certainly  appears  that  no  operation  after 
a  complete  performance  of  the  contract  Is 
shown.  On  the  contrary,  the  whole  of  the 
operation,  either  by  the  employfe  of  plain- 
tiff's assignors,  or  by  defendant  after  they 
left,  was  In  an  ^ort  to  procure,  if  possible. 
Information  as  to  any  existing  defects,  and 
to  determine  whether  or  not  the  same  could 
be  made  to  operate:.  The  evidence  does  not 
disclose  such  an  op^atlon  as,  under  the  au- 
thorities cited,  constitutes  an  acceptance 
The  case  of  Jackson  v.  Porter  Land  &  Water 
Co.,  151  CaL  32,  90  Pac.  122,  relied  upon  by 
appellant  in  Bupiwrt  of  the  proposition  that 
the  operation  was  eanlralent  to  an  accept- 
ance, is  not  an  authority  under  the  circum- 
stances of  this  case.  In  that  case  the  party 
had  contracted  for  an  engine  of  certain  horse 
power;  it  was  Installed  with  lesser  horse 
I>ower ;  the  purchaser  had  knowledge  of  that 
fact,  and  with  such  knowledge  commenced 
and  continued  the  operation  of  the  pumping 
plant  during  an  entire  irrigating  season,  and 
then  for  the  first  time  raised  the  question  as 
to  the  horse  power  which  should  have  been 
furnished.  In  the  case  at  bar  the  defects 
were  apparent,  were  recognized,  and  the  at- 
tention of  plaintiff's  assignors  was  called  to 
them.  The  operation  was  not  one,  under 
the  circumstances,  after  completion  and  was 
not  such  as  would  justify  a  court  in  saying 
tliat  the  machinery  Iiad  ever  been  operated, 
or  that  the '  attempt  at  operation  was  the 
equivalent  of  acceptance. 

[2]  Objections  were  made  to  the  introduc- 
tion of  certain  evldoice  as  to  the  decIarationB 
of  servants  sent  by  plaintiff's  asslgoors  to 
repair  defects,  the  effect  of  which  declara- 
tions was  that  the  machine  had  been  improp- 
erly Installed,  and  could  not  be  put  in  con- 
dition. Conceding  the  error  of  the  court  in 
permitting  the  Introduction  of  bu<A  teetl- 
mony,.  nevertheless  the  case  was  tried  to  the 
court  and  evidence  is  so  complete  and  coa- 
vlndng  to  the  effect  that  these  declarations 
were  true  in  fact  that  plaintiff's  assign- 
ors did  not  comply  with  the  contract  that 
no  prejudicial  error  could  result  under  the 
circumstances  of  the  case  by  reawm  of  the 
admission  of  axuA  declarations. 

[I]  We  see  nothing  In  the  evidence  war- 
ranting the  contention  that  the  engine  was 
ruined  through  any  act,  abuse,  or  neglect 
upon  the  part  of  the  purchaser.  The  actTcm 
being  based  upon  an  express  contract  which 
the  court  finds  was  never  performed  upon  the 
part  of  plaintiffs  assignors,  we  see  no  error 
In  refusing  to  allow  plaintiff  to  show  tbe 
value  of  the  plant  installed  In  Its  uncom- 
pleted and  Imperfect  condition.  It  is  true 
that  defendant  at  the  time  of  the  trial  still 
had  possession  of  the  parts,  scattered  aboat 
the  building,  but  be  had,  shortly  after  dis- 
covering that  it  could  not  be  made  to  work, 
and  the  failure  upon  the  part  of  plalntifTs 
assignors  to  make  It  work,  notified  them  to 
remove  it  This  they  failed  to  do,  and  we  do 
not  ooncelTe  it  to  be  the  law  that  th^  oonld 
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recover  In  thle  action,  under  the  pleadings, 
the  value  of  any  of  these  materials  or  parts 
BO  in.  defendant's  possession.  A  careful 
examination  of  tbe  record  satlfies  us  that 
the  findings  of  tbe  court  bave  ample  support 
from  the  evidence,  and  that  tbe  Judgment 
fs  supported  by  the  flDdings. 

The  Judpnent  and  order  are  therefore 
affirmed. 

We  concur:  JAMBS.  J.;  SHAW,  J. 


<W  Cal.  App.  T08) 

M<^riGUB  V.  ABCTIC  ICB  CREAM  SUP- 
PLY CO.  et  aL   (dr.  1,103.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Dec.  27,  f912.  Rehearing  Denied 
Jan.  24,  lfll3.  Denied  by  Supreme  Court 
Feb.  25,  1913.) 

1.  COBPORATIONS  <|  8TC*>— LBASI  OV  PBOPEB- 
"  IT— VaUDITT. 

A  lease  of  the  entire  business  of  a  private 
eorporation  antiiorised  by  resolution  adopted  at 
a  meeting  of  stockholders,  representiDg  more 
than  two-thirds  of  the  capital  stocky  was  valid 
under  the  express  provisioas  of  Civ.  Code,  I 
361a. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  li  1IS25-102&;  Dec.  Dig.  |  375.*] 

2.  COBPOBATIQNS  (f  S7»*)— "PABTK^B8HIP"— 
REQUIaITEB— SHABINO  Pbofits  AS  Rent. 

■A  lease  by  a  corporation  of  its  business 
and  property  for  a  period  of  five  years,  provid- 
ing for  tbe  payment  as  rental  of  a  sum  equal 
to  25  per  cent,  of  the  profits,  to  be  estimated 
by  deducting  tbe  necessary  cost  of  manufactur- 
ing and  marketing  tbe  products  of  tbe  business 
from  its  gross  returns,  and  expressly  providing 
that  it  should  not  be  construed  as  creating  a 

Sartnership  or  tenancy  in  common,  but  tbat  tbe 
■vision  01  profits  should  I>e  construed  merely 
as  a  method  of  ascertaining  tbe  rental,  did  not 
create  a  par^ersbip  between  tbe  corporation 
and  the  lessee,  within  Civ.  Code,  8  2395,  de- 
finijuc  a  "partnerstiip"  as  an  association  of  two 
or  more  persons  for  tbe  purpose  of  carrying  on 
business  together  and  dividing  the  profits  be- 
tween them,  notwithstanding  section  2404,  pro- 
viding tbat  an  agreement  to  divide  profits  im- 
plies an  agreement  for  a  corresponding  division 
of  tlie  losses,  since  there  was  no  agreement  to 
divide  profits,  and  no  intention  to  create  a  part- 
nership. 

[EJd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1538 ;  Dec  Dig.  {  879.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5191-5202;  voL  8,  pp.  7746,  7747.] 

3.  PaTUKNT     (I  82*)— ReCOVEBT— ACTIOKS— 

pAKTisa. 

Where  a  purchaser  of  a  business  refused 
to  complete  the  parchase  unless  property  In 
possession  of  a  llverv  stable  keeper,  and  upon 
which  tlie  keeper  claimed  a  Uen,  was  delivered, 
and,  in  order  to  consummate  the  sale,  the  sell- 
er BDtborlzed  the  purchaser  to  pay  such  clnfm 
from  the  purchase  money,  a  recovei?  of  the 
payment  by  tbe  seller  could  not  be  denied  on 
tbe  ground  that  tbe  payment  was  not  made  by 
it;  the  pajment  having,  in  effect,  been  made 
by  it  thnmgh  the  purchaser. 

[Ed.  Note.— For  other  cbbm,  see  Payment, 
Cent  Dig.  if  254-268;  DecTDig.  1  82>] 

4.  LiTBBT  Stablx  Kebpebs  (|  8*>— Cabe  or 
HoBBBS  ASD  Vehicles— Lien. 

Under  Civ.  Code,  {  3051,  providing  that 
erary  peraon  who,  while  lawfully  In  possession 
an  artide  vl  personal  property,  renders  any 


service  to  the  owner  thereof,  by  labor  or  skill, 
for  its  protection,  improvement,  safe-keeping., 
and  carnage,  has  a  lien  thereon,  dependent  oa 
possession,  and  tbat  livery,  boarding,  or  feed 
stable  proprietors  have  a  lien  dependent  on  pos- 
session for  their  compensation  in  caring  for, 
boarding,  and  feeding  horses,  a  livery  stable 
keeper  had  no  lien,  as  against  tbe  owner,  on 
horses  and  wagons,  in  bis  possession,  for  hie 
services  in  caring  for  and  keeping  them  ooder  a 
contract  with  a  lessee  thereof,  where  he  knew 
of  tbe  existence  of  the  lease,  and  that  under  It 
the  leasee  b^  no  authori^  to  incur  debts 
against  the  lessor  or  its  property. 

[Ed.  Note. — For  other  cases,  see  Uvery  Sta- 
ble Keepers,  Cent  Dig.  U  7-10;  Dec  Dig.  I 

5.  PaTMENT  (S  82*)— RECOVEBT— "VOLtTHTABT 

Patubrt"— What  Constitutes. 

Where  a  purchaser  of  a  bosinegs  refused 
to  complete  the  purchase  unless  property  in 
the  possession  of  a  livery  stable  keeper,  and 
upon  which  he  claimed  a  lieu,  was  delivered, 
and  the  seller,  to  prevent  a  failure  to  consum- 
mate tbe  sale,  which  would  bave  resulted  in 
great  loss  and  damage  to  it,  paid  the  livery  sta- 
ble keeper's  claim  under  protest,  it  was  not  a 
"voluntary  payment,"  and,  where  the  claim 
was  unfounded,  could  be  recovered  back,  since 
tbe  general  rule  tbat,  if  a  person  knowingly 
submits  to  an  illegal  demand  by  paying  it,  ue 
payment  will  be  deemed  voluntary,  is  sabject 
to  tbe  qualification  that  where  tbe  person  mak- 
ing tbe  demand  lias  obtained  possession  of  tbe 
other's  property,  without  any  resort  to  Judicial 
proceedings  to  test  tbe  validity  of  bis  demand, 
payment  under  protest  will  be  considered  com- 

Sulsory,  if  tbe  demand  be  unlawful,  and  if  tbe 
elay  necessarily  Incident  to  tlie  recovery  of 
tbe  property,  by  legal  process,  would  have  re- 
sulted in  serious  loss. 

[Ed.  Note.— For  otiier  cases,  see  Payment, 
Cent  Dig.  H  264-266;  DecTDlg.  f  82.* 

For  other  definitions,  see  Wtods  and  Phrases, 
vol.  8,  pp.  7SS2-7S64.) 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Van  No- 
strand,  Judge. 

Action  by  Joseph  W.  McTigue  against  the 
Arctic  Ice  Cream  Supply  Gomi>aiiy  and 
others.  From  a  Judgment  In  favor  of  the 
defendant  named,  and  an  order  denying  a 
new  trial,  plaintiff  appeals.  Affirmed. 

Wm.  P.  Hnbbard,  of  San  FrancUKO.  for 
appellant  Wm.  J.  Hayes  and  8.  J.  Han^lnv, 
both  of  San  Frandaco,  for  reipondent 

LBNNON,  P.  J.  In  this  action  the  plain- 
tiff sought  to  recover  from  tHe  def^idants 
Arctic  Ice  Onam  Bxkpfiy  Company,  a  corpo- 
ration, and  Geo^  W.  Uotm,  the  anm  of 
$&21J86,  claimed  to  be  dne  to  the  plaintiff 
waAer  the  tenns  of  an  oral  agreement  all^ 
ed  to  haTe  been  entoed  into  with  the  iflaln- 
tlff  by  the  dttfradants  Arctic  Ice  C^m  Sap- 
ply  Oompany  and  Morse  jointly,  for  the 
care,  fbed,  and  treatmat  of  12  tunses  be- 
longing to  the  corporatkm,  and  which  it  was 
claimed  woo  need  by  it  In  the  transaction 
of  its  bnslneBB  at  the  dme  the  IndAteiSness 
here  sned  <hi  was  Incurred.  Sevoi  of  tbe 
stodcholders  of  the  corporation  defondant 
were  joined  as  defendants  In  the  actUm,  but 
the  donurrers  of  five  of  than,  tIi.,  Kggws, 
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Powers,  Parber,  TTarboor,  aud  Eellum,  were 
unstained  by  the  lower  court;  and  subse- 
quently, at  the  request  of  the  plklntiff,  the 
nction  as  to  these  particular  defendants  was 
dismissed.  The  record  does  not  show  that 
the  defendants  Bluglay  and  Parry  appeared 
In  the  action,  or  that  any  Judgment  was  ren- 
dered for  or  against  either  of  tbem.  The 
defendant  Grace  D.  Ohnlmus,  sued  as  a 
stockholder,  joined  in  the  answer  of  the  de- 
fendant corporation. 

The  trial  was  commenced  March  30,  1910, 
«nd  upon  May  26th  of  the  same  year  the  de- 
fendant George  W.  Morse  filed  his  consent 
to  a  Judgment  against  Llm  In  the  sum  of 
$021,36.  Judgment  was  rendered  and  enter- 
ed accordingly ;  and,  after  a  trial  of  the  ac- 
tion against  the  defendants  Arctic  lee  Cream 
Supply  Company  and  Grace  D.  Ohnlmus, 
Judgment  was  rendered  and  entered  on  April 
26,  1911,  that  the  plaintiff  take  nothing  by 
his  action,  and  that  the  corporation  defend- 
ant recover  from  the  plaintiff  on  a  counter- 
claim the  sum  of  $350. 

Plalntlirs  complaint  alleges  that  the  plain- 
tiff was  a  livery  stahie  proprietor,  and, 
among  other  things,  "that  on  or  about  the 
26th  day  of  July,  1908,  plaintiff  made  and 
entered  into  an  agreement  with  the  defend- 
ant Arctic  Ice  Cream  Supply  Company,  a 
corporation,  and  George  W.  Morse,  wherelu 
»nd  whereby  the  plaintiff,  as  such  livery  sta- 
ble proprietor,  agreed  with  said  defendants 
to  keep,  care  for,  feed,  treat,  and  generally 
provide  for  all  horses  to  be  furnished  by  the 
defendants  at  the  rate  of  ?20  per  month ; 
that  under  and  by  virtue  of  the  terms  of 
said  agreement,  between  the  25th  day  of 
April,  1908,  and  the  24th  day  of  July,  1909, 
the  defendants  furnished,  and  the  plaintiff 
kept  cared  for,  fed,  treated,  and  generally 
provided  for,  12  horses ;"  and  that  for  such 
services  "there  now  remains  due  and  unpaid 
from  said  defendants  the  sum  of  $921.35." 
The  defendants  Arctic  Ice  Cream  Supply 
Company  and  Grace  D.  Ohnlmus  by  their 
answer  denied  these  allegations,  and  every 
other  material  all^tlon  of  the  plaintiff's 
complaint. 

Upon  the  trial  of  the  case.  It  was  not  dis- 
puted that  the  plaintiff  had  rendered  the 
services  sued  for,  relating  to  the  care  and 
keeping  of  the  horses ;  and,  upon  this  phase 
of  the  case,  the  sole  defense  of  the  defend- 
ants Arctic  Ice  Cream  Supply  Company  and 
Grace  D.  Ohnlmus  was  framed  upon  the  the- 
ory that  the  corporation  was  under  no  legal 
obligation  to  pay  plaintiffs  claim,  because 
the  services  sued  for  were  rendered  after 
the  execution  of  a  lease  of  the  corporation's 
business  to  the  defendant  Morse.  In  8ui>- 
port  of  this  defense,  there  was  offered  and 
received  In  evidence  a  contract  of  lease  made 
and  entered  Into  by  the  corporation  defend- 
ant and  the  defendant  George  W.  Slorse. 
which  lease  it  was  shown  was  duly  executed 
*^he  officers  of  the  corporation,  with  the 
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consent,  expressed  by  vote  at  a  stockholders* 
meeting,  of  stockholders  holding  of  record 
more  than  two-thirds  of  the  Issued  corporate 
capital  stodc.  By  tbls'  Iease  the  corporation 
demised  and  let  unto  the  said  George  W. 
Morse,  for  the  term  of  five  years,  the  real 
and  personal  property  and  the  ice  cream 
business  of  the  corporation.  The  lease  pro- 
vided that  said  George  W.  Morse  should  pay 
to  the  Arctic  Ice  Cream  Supply  Company  as 
rental,  on  ±he  1st  days  of  January,  April,  and 
October  through  each  year  of  the  life  of  the 
lease,  a  sum  equal  to  25  per  cent,  of  the 
profits  of  the  business.'  Such  profits  were  to 
he  estimated  by  deducting  from  the  gross  re- 
turns of  the  bnstness  the  necessary  coat  of 
manufacturing  and  marketing  its  products. 
Although  there  was  no  agreement,  expressed 
or  Implied,  that  the  corporation  should  share 
the  losses,  if  any,  of  the  business,  the.  lease 
concluded  with  the  clause  that:  "Nothing 
herein  shall  be  so  construed  as  to  constitute 
the  business  into  a  partnership  or  tenancy 
In  common  of  said  business;  but  the  divi- 
sion of  the  profits  hereinbefore  t^vlded 
shall  be  construed  merely  as  the  method  of 
ascertaining  the  rental  to  be  paid." 

The  evidence  adduced  at  the  trial,  In  ad- 
dition to  the  lease  above  referred  to,  was 
practically  without  conflict,  and  fully  sup- 
ports the  findings  of  the  court  made  upon 
the  main  Issues,  which  were  to  the  eflfect 
that  the  plaintiff  djd  not  at  any  time  enter 
into  an  agreement  with  the  corporation  de- 
fendant, or  with  said  defendant  and  defend- 
ant Morse  Jointly,  for  the  care  and  keep  of 
said  corporation's  horses;  that  on  or  about 
the  said  24th  day  of  June,  1908^  the  corpora- 
tion defendant  leased  Its  business  and  all  of 
Its  personal  property,  Including  the  horses 
mentioned  In  platntifTs  complaint,  to  the  de- 
fendant George  W.  Morse  for  the  period  of 
five  years,  who  thereupon  went  into  the  poa- 
session,  use,  and  occupation  of  said  business 
and  personnl  property,  and  continued  In  such 
possession,  use,  and  occupation  until  about 
the  1st  day  of  February.  1909;  that  it  was 
provided  In  said  lease  that  said  Morse  would 
be  responsible  for  all  of  the  debts  contracted 
by  him  in  carrying  on  said  busings;  that 
at  no  time  did  the  defendant  Morse,  as  such 
lessee,  hare  any  authority,  under  the  terms 
of  said  lease  or  otherwise,  Co  incur  debts  of 
any  kind  for  and  on  behalf  of  the  corpora- 
tion defendant;  that  the  plaintiff  attended 
a  meeting  of  the  stockholders  of  the  corpora- 
tion defendant  on  the  16th  day  of  June,  1908, 
and  with  other  stockholders,  representing 
more  than  two-thirds  of  the  issued  corpo- 
rate capital  stock,  voted  In  favor  of  a  reso- 
lution authorizing  the  directors  of  the  cor- 
poration defendant  to  execute  the  lease  In 
question  to  the  defendant  Morse;  that  the 
plalntiif  at  all  times  had  full  knowledge  of 
the  terms  aud  conditions  of  said  lease,  and 
had  full  knowledge  that  the  defendant  Morse 
was  in  possession  of  said  business  and  said 
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penonal  iKoperty  as  leame,  parsoant  to  the 
terms  and  conditions  of  said  leaser  and  bad 
no  autliOTlty  wliatsoever  to  Incur  debts  of 
■ny  bind  Cor  or  on  bcdtialf  of  tbe  defendant 
corptotitloa  No  claim  is  made  here  that  tbe 
evidence  wlduced  at  the  trial  does  not  sap- 
port  tfaew  findings.  The  only  point  relied 
upon  by  the  plaintiff  for  a  mv&nsal  of  tbe 
Judgm^t  rendered  in  favor  of  the  d^end- 
ants,  upon  the  issues  raised  .by  the  com- 
plaint and  the  answer,  involTes  the  con- 
struction and  validity  of  the  contract  ent^- 
ed  into  by  tbe  corporation  defendant  and 
the  defendant  Morse. 

It  Ja  the  amtention  of  tbe  plaintiff  ttiat 
the  contract  in  controTersy,  although  desig- 
nated a  lease,  and  containing  covenants  of 
forfeiture  and  re-entry  and  all  of  the  usual 
covenants  of  a  lease,  was  not  In  fact  a  lease, 
but  was  In  Its  legal  effect  an  agreement  of 
cf^artntfahlp.  Plaintiff  further  ccmtends 
that,  whether  such  contract  be  construed  as 
a  lease  or  an  agreement  of  copartnership, 
it  Is  In  either  event  void  as  an  ultoi  vires 
act  of  the  corporation.  From  this  It  is  ar- 
gaed  that  tbe  defendant  Morse^  in  his  deal- 
ings with  tbe  plaintiff,  wag,  in  the  absence 
of  a  valid  agreement  to  tbe  contrary,  mere- 
ly acting  In  the  capacity  of  an  agent  of  tbe 
corporation,  and  therefore  Morse's  contract 
with  the  plaintiff,  for  the  stabling  of  the 
horses,  was  tbe  contract  of  tbe  corporation. 

[1]  None  of  these  contentions  la  tenable. 
It  Is  the  rule  of  law  in  this  state  tbat  an 
ordinary  private  corporation  may  lease  Its 
entire  business  whenever  such  a  course  Is 
necessary  for  the  best  Interests  of  tbe  cor- 
poration stockholders  and  creditors.  The 
only  legislative  restriction  placed  upon  tbe 
execution  of  such  a  lease  is  ttiat  tbe  consent 
of  tbe  holders  of  at  least  two-thirds  of  the 
Issued  corporate  capital  stock  must  be  flrst 
procured,  and  that  such  consent  shall  be  ex- 
pressed either  in  writing  and  acknowledged 
by  such  stockholders  and  made  a  part  of  the 
lease,  or  by  vote  at  a  stockholders'  meetlug 
called  for  tbe  purpose  of  considering  and 
consenting  to  such  lease.  Civ.  Code,  8  361a; 
South  Pasadena  v.  Pasadena  Land,  etc..  Co., 
153  Gal.  579,  93  Pac.  490;  (Jraham  v.  Pasa- 
dena Land  &  Water  Co.,  152  Cal.  596,  93  Paa 
498. 

Tbe  evidence  In  this  case  shows  that  the 
lease  In  question  was  executed  in  conformity 
with  tbe  statutory  requirements.  In  this 
eonoection  it  will  be  noted  that  the  plaintiff 
does  not  claim  that  he  was  In  IgDomnce  of 
the  existence  and  the  scope  and  etFect  of 
the  lease,  or  that  his  dealings  with  the  de- 
fendant Morse  were  those  of  a  creditor  in- 
duced to  give  credit  upon  tbe  strength  of  a 
teal  or  an  ostensible  partnership.  In  the  ab- 
sence of  snch  a  claim,  and  lu  the  presence 
of  a  decided  preponderance  of  tbe  evidence 
showing  that  tbe  plaintiff  relied  solely  upon 
the  obligation  and  credit  of  tbe  defendant 
Horsey  we  are  not  called  upon  to  oonsldw 


the  means  and  methods  employed  in  the  con- 
duct of  Oie  business  of  the  iircUe  Ice  Cream 
Supply  Ckmipany,  prior  to  and  snbsequent  to 
the  execntltm  of  tlie  lease,  in  order  to  deter- 
mine what  would  be  the  rights  of  a  creditor 
of  Morse,  who  mw  not  Informed  as  to  the 
real  zelatl(m.  of  tbe  parties  to  the  lease.  It 
may  be  conceded,  as  counsel  for  the  plaintiff  . 
contends,  that  tbe  decided  weight  of  author- 
ity is  to  the  effect  that  a  ewporatiim  cannot 
lawfully  alter  into  a  copartnoship  agree- 
ment with  anaOier  corporation,  nor  with  an 
individual,  unless  expressly  empowered  to  do 
so  by  the  terms  of  Its  diarter. 

{2]  The  mte  in  this  behalf,  however,  need 
not  be  further  discussed  or  con^dered,  be- 
cauae  we  are  satisfied  that  the  contract  in 
question  here  has  none  of  tbe  essentials  of  a 
partnership  agreement,  and  Is  in  our  opinion 
Just  what  it  plainly  purports  to  be,  vizi,  a 
lease.  Tbe  fact  that  the  lease  provided  that 
the  rent  reserved  should  be  a  sum  equal  to 
2S  per  cent,  of  tbe  net  profits  of  tbe  business 
did  not,  in  and  of  itself,  establisb  a  partner- 
sbip  relation  between  tlie  corporation  defend- 
ant and  tbe  defendant  Morse.  Smith  v. 
Schultsi,  89  Cal.  627,  26  Pac.  1067. 

A  partnership  is  defined  to  be  "an  assoda- 
tton  of  two  or  more  persons  for  the  purpose 
of  carrying  on  business  together  and  dividing 
the  profits  between  them"  (Civ.  Code,  8  2395); 
and  it  Is  true,  generally,  tbat,  in  the  absence 
of  a  stipulation  to  the  contrary,  "an  agree- 
ment to  divide  tbe  profits  of  a  business  Im- 
plies an  agreement  for  a  corresponding  divi- 
sion of  the  losses."  Civ.  Code,  8  2404.  In  tbe 
present  case,  however,  there  was  no  agree- 
ment to  divide  the  proflts,  and  consequently 
there  was  no  corresponding  obligatl(m  to 
share  the  losses  of  the  business.  In  the  ab- 
sence oQsuch  an  obligation,  express  or  implied, 
it  cannot  be  said  that  a  partnership  agree' 
ment  existed  in  the  general  or  In  any  sense 
of  the  term.  Moreover,  a  conrlndng  and  con- 
clusive test  of  the  existence  of  a  partnership 
agreement  IS  usually,  to  be  found  in  tbe  inten- 
tion of  the  parties,  as  gathered  from  tbe  In- 
stmment  Itself,  which  it  is  claimed  creates 
the  partnership.  MowhM%  In  the  Instrument 
under  discussion  Is  there  to  be  found  any 
intimation  or  suggestion  that  tbe  corporation 
defendant  was  to  be  a  general  partner  of 
the  defendant  Morse.  On  the  contrary,  that 
Instrument  expressly  declares  tbat  uotbing 
therein  shall  be  construed  as  constituting  a 
partnership,  and,  upon  the  whole,  clearly  In- 
dicates that  a  partnership  was  neither  con- 
templated nor  created.  The  Instrument  in 
question  was  in  form  and  effect  a  lease  for 
a  definite  term  of  years;  and,  as  was  said  in 
tbe  case  of  Smith  v.  Schultz,  supra,  "the 
Idea  of  a  permanent  lease  for  a  definite  term 
of  years  Is  at  war  with  the  notion  of  sn^ 
an  Indeterminate  and  fitful  relatlcm  as  a 
partnership." 

In  addition  to  its  answer,  the  defendant 
corporation  pleaded  a  counter^im  against 
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the  plaintiff,  In  effect,  for  moneys  had  and 
received  In  the  sum  of  $350.  Tbe  allegations 
of  the  counterclaim  were,  In  substance  and 
effect,  these:  On  or  about  tbe  Xst  day  of 
February,  1909,  the  corporation  defendant, 
apparently  with  the  consent  of  tbe  defendant 
Morse,  entered  Into  an  agreement  to  sell  Its 
business  and  all  of  Its  personal  property  to 
one  C.  O.  Swanberg  for  the  sum  of  $5,000. 
Prior  to  and  at  the  time  of  tbe  sale,  the 
plaintiff  had  and  held  In  his  possession  cer- 
tain personal  property  belonging  to  the  cor- 
poration defendant,  which  was  included  in 
tbe  sale  to  Swanberg.  Plaintiff  refused  to 
relinquish  the  possession  of  the  property  un- 
less he  was  paid  the  sum  of  $350,  which  he 
claimed  was  due  to  htm  for  Its  care  and  keep 
from  the  corporation  defendant.  Swanberg 
refused  to  complete  the  sale  unless  this  par- 
ticular property  was  delivered  to  him.  The 
failure  to  consummate  said  sale  would,  it 
was  alleged,  have  resulted  in  great  loss  and 
damage  to  the  corx>oratlon  defendant;,  and, 
to  save  itself  from  such  loss  and  damage,  it 
was  "compelled,  •  •  •  under  protest,  to 
permit  said  C.  O.  Swanfaerg  to  pay  to  plaintiff 
tbe  sum  of  $350,  and  deduct  the  -wme  from  the 
price  originally  agreed  npon  for  the  sale."  In 
brief,  the  counterclaim  Is  founded  npon  the 
theory  that  the  plaintiff  obtained  the  $350  In 
question  from  the  corporation  defendant  by 
'duress  of  goods."  The  lower  court, accepted 
this  theory,  and  accordingly  rendered  Judg- 
ment on  the  counterclaim  in  favor  of  the 
corporation  defendant  In  the  sum  of  $350. 

Upon  the  issue  raised  by  the  counterclaim. 
It  was  the  finding  of  the  lower  court,  In  sub- 
stance, that  the  corporation  defendant  was 
compelled,  In  order  to  save  Itself  from  loss 
and  damage,  and  "under  protest,  to  permit" 
one  C.  O.  Swanberg  to  pay  over  to  tbe  plain- 
tiff tbe  sum  of  $360.  Upon  this  phase  of  the 
case,  the  record  shows  the  evidence  to  be, 
in  effect,  as  follows:  On  the  day  of  the  sale 
hereinbefore  referred  to  of  the  corporation 
defendant's  business  to  Swanberg,  It  so  hap- 
pened that  four  horses  and  several  wagons 
used  by  Horse  in  carrying  on  the  business  of 
the  Arctic  Ice  Cream  Supply  Company,  and 
previously  stabled  with  the  plaintiff  under 
a  contract  with  Morse,  were  not  put  to  work, 
and  consequently  remained  in  the  stable 
Tbe  plaintiff  held  this  particular  property, 
wtiich  was  valued  at  $350,  under  a  claim  of 
lien  for  services  rendered  in  Its  care  and 
keep,  and  refused  to  deliver  It  either  to 
Swanberg  or  the  corporation  defendant,  ex- 
cept upon  payment  of  a  sum  of  money  equal 
to  the  value  of  the  propertr,  on  account  of 
the  entire  sum  which  plaintiff  claimed  was 
due  to  him  undw  Us  agreemeut  with  the  de- 
foidant  Morae.  Tbe  i^tntlff  refosed  to 
recede  from  this  position,  and  Swanberg 
threatened  to  abandon  the  purchase  of  tbe 
corporation  defendant's  business  and  assets, 
unless  the  particular  property  In  qnestlou 
was  Immediately  released  and  delivered  to 


him.  Thereupon  tbe  corporation  dtfendant 
consummated  tbe  sale  to  Swanberg  by  per* 
mltting  him,  under  protest,  to  pay  plaintiff's 
claim  and  deduct  the  amount  thereof  from 
the  purchase  price  of  the  property  previously 
agreed  upon  between  them. 

The  sufficiency  of  the  evidence  to  support 
the  findings  of  the  trial  court,  npon  this 
phase  of  the  case,  Is  assailed  by  counsel  for 
plaintiff.  In  this  behalf  it  Is  contended  that 
plaintiff's  claim  was  satisfied  by  Swanbei^ 
and  not  by  the  corporation  defendant;  that. 
In  either  event,  the  payment  of  plalntUTs 
claim  was  a  voluntary  payment;  and,  final- 
ly, that  the  plaintiff.  In  retaining  possession 
of  the  property  In  question,  and  making  de- 
mand for  a  partial  payment  of  tbe  debt  due 
to  him  from  Morse,  was  simply  exercising 
the  right,  given  him  by  section  3051  of  tbe 
GlvU  Code,  of  claiming  and  maintaining  a 
lien  upon  property  lawfully  In  his  possession 
for  services  rendered  In  the  care  thereof. 

[3]  The  first  of  these'  contentions  may  be 
disposed  of  with  the  statement  that  the  evi- 
dence shows  clearly  that  the  payment  of  the 
plaintlfTs  claim  by  Swanberg  was  for  and 
on  account  of  the  corporation  defendant,  and 
was  therefore.  In  effect,  a  payment  by  the 
corporation  defendant. 

[4]  Upon  the  facts  of  the  present  case, 
plaintiff  was  not  entitled  to  a  lien  upon  the 
property  In  question,  as  against  the  corpora- 
tion defendant.  While  it  Is  not  disputed 
that  the  plaintiff  rendered  the  services  upon 
which  his  claim  of  Hen  was  founded,  the  evi- 
dence upon  the  whole  case  shows,  without 
conflict,  that  plaintiff's  contract  tot  the  care 
and  keep  of  tbe  horses  and  other  property, 
upon  which  a  lien  was  claimed,  was  made 
solely  with  the  defendant  Morse.  Plaintiff 
was  fully  informed  of  the  existence  of  the 
lease  from  the  corporation  defendant  to  tbe 
defendant  Morse,  and  knew  that,  under  the 
terms  of  the  lease,  Morse  bad  no  authority 
to  Incur  debts  against  tbe  corporation  de- 
fendant or  its  property.  That  tbe  plaintiff 
knowingly  gave  credit  solely  to  Morse,  and 
did  not  look  to  tbe  corporation  defendant  w 
its  proi>erty  for  the  payment  of  tbe  claim  in 
controversy,  is  evidenced  by  plalntifTs  state- 
ment to  that  effect,  which  was  made  at  a 
stockholders*  meeting  of  tbe  corporation, 
when  the  subject  of  Morse's  care  and  keep 
of  the  corporation  property  was  under  dis- 
cussion. FlaintlfTs  knowledge  of  the  fact 
that  Morse  was  only  the  lessee  of  the  proper- 
ty In  question,  without  authority  to  Incur 
debts  against  the  corporation  or  to  create  a 
lien  against  Its  property,  brings  tbe  present 
case  squarely  within  the  rule  declared  in  tbe 
case  of  Lowe  r.  Woods,  100  GaL  408,  34  Pac. 
959,  88  Am.  St  Bep.  801,  where  It  was  said, 
in  effect,  that  the  lien  provided  by  section 
8(KS1  of  tbe  ClvU  Code  ean  be  created  only 
by  the  act  of  the  owner  of  tbe  pn^ierty 
sought  to  be  charged,  or  by  tbe  act  of  a  per 
son  duly  autborlzed  to  act  for  the  ownw. 
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[i]  Tbe  contention  that  tbe  satisfaction  of 
plalntlfTs  claim  constituted  a  TOluntary  pay- 
ment is  fonnded  upon  tbe  theory  that  the 
corporation  defendant,  If  it  had  been  so  dis- 
posed, might  liave  contested  plaintiff's  rl«ht 
to  a  lien  in  an  action  at  law.  not  only  ton 
tbe  recovery  of  the  possession  of  the  proper- 
ty, but  for  damages,  as  well,  for  the  deten- 
tion thereof.  From  this  It  Is  ai^ed  that, 
Inasmuch  as  the  corporation  did  not  see  fit 
to  stand  upon  Its  legal  rights,  but  yielded  to 
the  demand  of  plaintiff,  It  brooght  Itself 
within  tbe  general  rule  of  law  tliat,  if  a  per- 
son knowingly  submits  to  an  illegal  demand 
by  paying  that  which  is  demanded.  Instead 
of  invoking  the  remedy  which  the  law  af- 
fords against  such  demand,  such  payment 
will  be  deemed  to  be  voluntary.  This  gen- 
eral role,  however,  is  subject  to  the  qualifi- 
cation that  In  cases  where  the  person  making 
the  demand  obtains  possession  of  the  prop- 
erty of  another,  wltlwut  first  tiavlng  had  re- 
sort to  Judicial  proceedings  to  test  the  va- 
lidity of  his  demand,  payment  under  protest 
will  be  considered  compulsory,  and  the  mon- 
ey so  paid  can  be  recovered  back,  if  the  de- 
mand be  unlawful;  and  the  delay  necessari- 
ly Incident  to  the  recovery  of  the  property 
by  l^al  process  would  resnlt  In  serious  loss 
to  the  owner  of  the  property.  Fargusson  v. 
Winslow.  84  Minn.  384,  25  N.  W.  942;  State 
T.  Nelson,  41  Minn.  25,  42  N.  W.  (>48,  4  L.  B. 
A.  300;  Mearkle  v.  Count?,  etc.,  44  Minn. 
546,  47  N.  W.  165;  De  Oraff  v.  Board,  46 
Minn.  319.  48  N.  W.  1136. 

In  tbe  present  case,  the  evidence  shows 
that  the  situation  of  tne  corporation  defend- 
ant was  such  that,  if  it  had  failed  to  secure 
an  immediate  release  of  tbe  property  In 
question.  It  would  liave  sustained  serlons, 
perhaps  Irr^rable,  loss,  which  could  not 
have  been  avoided  or  remedied  by  resorting 
to  an  action  at  law,  and  therefore  It  cannot 
be  held  that  the  aatlaftuitlon  of  the  plafntlfTB 
demand  constituted  a  voluntary  payment 

The  jndgmeilt  and  orAet  appealed  from 
are  affirmed. 

We  concur:    KERRIGAN,  J. ;  HALL,  J. 


OB  OsL  App.  m.) 
PKTBiaSSN  T.  OALIFORNIA  CXXTTON 

MiiiLs  00.  <av.  i,ooa) 

(District  Goart  of  Appeal.  Third  District, 
California.    Dec  30,  1912.    Oa  Rehear- 
ing, Jan.  28,  1913.    Rehearing  Denied 
by  Supreme  Court  Feb.  28,  1913.) 

1.  Master  and  Servant  ($  289*)— THJURtss 
TO  Servant — Jost  Question— Co ntbibuto- 
BT  Neolioknce. 

In  a  servant's  actioD  for  personal  injuries 
by  beiag  caught  in  revolving  machinery,  while 
standing  on  a  ladder  applying  a  compoand  on 
a  reyolTing  belt  evidence  held  to  make  it  a 
jury  question  whether  plaintiff  was  guilty  of 
contributory  negUgeace. 

[Ed.  Note.— For  other  cases,  see  Master  and 
SerTant.  Cent  Dig-  H  1089-1132;  Dec.  Dig.  | 
289.*] 


"For  other 


2.  Master  and  Servant  (|  22»*)— Oowtrib- 
VTOBT  Neolioknce— Obdinabt  Case. 

In  determining  whether  a  servant  exercis- 
ed ordinary  ,care,  all  of  the  circumstances  of 
bis  situation  when  injured,  including  his  physi- 
cal surrounding  the  apparent  riK.  the  de- 
mands of  his  duty,  and  bis  snperiora  orders, 
should  be  considered. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  914,  9SS  i  Dee.  Dig.  I 
229.*] 

3.  Master  and  Servant  (i  280*)-Contbibtj- 
lORT  Neouqencb — Question  fob  Jubt. 

A  servant  is  not  necessarily  negligent  In 
acting  upon  the  presamptloD  that  tils  employer 
has  disimatged,  tod  will  dischaive,  bis  daty 
toward  him. 

[Ed.  Not&— For  other  cases,  see  ■BlastO'  and 
Servant,  Cent  Dig.  |S  1089-1132;  Dee.  Dig.  | 
289.*] 

4.  MaSTEB  AMD  BiBTAMT  (|  163*)— WABHUia 

Servant. 

A  master  must  give  suitable  warning  and 
InstmctionB  to  a  minor  employ^  as  to  any  dan- 
ger which  is  not  sufficiently  obvious  to  one  of 
Buch  employe's  intelllgeace  or  experience,  who 
is  in  tbe  exercise  of  ordinary  car^  especially 
where  the  minor  Is  ordered  to  won  In  a  new 
situation. 

[Ed.  Note.-JVnr  other  casss,  see  Master  and 
Servant  Gent  Dig.  H  814-jU7;  Dec  Dig.  | 
163.*] 

5.  Nbouoence  (t  136*}— Jxm  QuaBXion— 

CONTBIBUTORT  NEOUGBNCB. 

Where  reasonable  men  may  differ  as  to  the 
proper  inference  to  be  drawn  from  tbe  facts, 
the  question  of  cootribatory  negUgenoe  Is  for 
the  jury. 

[Ed.  Noter— For  other  cases,  see  N«Ugeiicc^- 
Cent  Dig.  H  277-368 ;  Dee.  Dig.  t  ■ 

6.  Trial  <|  366*)— Special  Firdinos— Con- 
struction. 

Special  findings  should  be  construed,  if 
possible,  so  as  to  harmonise  them  with  each 
other  and  with  tbe  general  verdict 

[Ed.  Note.— For  other  cases,  see  TriaL  Oent- 
Dig.  IS  871-874 ;  Dec  Dig.  {  366.*] 

7.  Trial  (|  359*)—Spboial  Findingb— Ih- 
consistbnct  with  General  Verdict. 

Special  findings  will  not  be  allowed  to  con- 
trol over  the  general  verdict  unless  they  ex- 
clude every  theory  which  sustains  the  verdict 
and  are  Inconsistent'  therewith  only  when,  as  a 
matter  of  law,  they  authorise  a  judgment  dif- 
ferent from  that  authorised  by  the  verdict 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  il  867-860;  Dec  Dig.  t  369.*1 

&  Mabtbb  and  Bbbvant  <|  207*)-r-A<nioit 
TOB  Pebbonai,  Injubiss— Spbciai.  Finn- 

INGS—CONFLICnRG  FINDINGS. 

An  answer  to  a  special  interrogatory,  find- 
ing positively  that  the  master  was  negligent 
would  not  be  affected  by  another  answer.  In- 
volving tbe  same  question.  "Tlie  preponderance 
of  the  evidence  answers  affirmatively,"  or,  "We 
believe  so,"  nor  could  a  categorically  negative 
answer  be  affected  in  the  same  way. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  1186-1198;  Dec.  Dig. 
I  297.*] 

9.  Trial  (|  860*)— Special  Intiebbooatobieb 
—Questions  or  Law. 

A  special  interrogatory  as  to  what  was  the 
proximate  cause  of  the  accident  was  improper 

as  involving  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  «  828-833 ;  Dec.  Dig.  |  350.*] 
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10.  TbiAL  (t  359*)— SPKCIAt,  FUfDINGS— 06M- 

TBOL  or  Oenbbal  Vbbdiot. 

All  presumptions  favor  a  geoeral  verdict 
for  plaintitE  if  Ueze  la  evidence  to  sup^rt  it, 
nnleBs  it  is  absolately  irreconcilable  with  the 
■pecial  verdict 

[Ed.  Note.— For  other  caaee.  see  Trial,  Cent 
I»g.  tS  857-860;  Dec.  Dig.  %  86».n 

11.  Master  and  Sebtant  ((  296*)— Insxauc- 

nONS— CONTBIBUTOBT  NEGLIGENCE. 

The  court  properl;  authorized  the  jury,  Id 
a  servant's  iojory  actioi^  to  consider  on  the 
question  of  tl^  degree  of  care  required  to  be 
exercised  by  plaintiff  the  fact  that  the  servant 
W8H  acting  under  the  direct  order  of  his  em- 
ployer ;  such  inatruction  not  relieving  the  serv- 
ant from  exercising  due  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1180-1104;  Dec  Dig. 

12.  TBIAX.    (8    191*)— In8TBUCTI0NS-^88UMP- 

TiOK  or  Facth. 

In  an  employe's  injury  action,  the  court 
instructed  that,  if  the  Jury  found  that  the  task 
■t  wbich  plaintiff  was. working  wias  one  of  spe- 
cial danger,  then  such  knowledge  of  danger  as 
plaintiff  may  have  acquired  at  tbe  usual  tasks 
•f  his  employment  does  not  necessarily  raise 
the  presumption  that  he  knew  of  tbe  8i>ecial 
danger;  that  a  servant  directed  to  undertake 
worK  outside  of  bis  ordinary  employment  was 
not  presumed  to  be  aware  of  its  peculiar  risks, 
and  if  his  employer  does  not  fully  explain  them 
before  putting  bim  to  such  new  work,  tbe  serv- 
ant may  assume  that  It  has  no  greater  risk 
than  the  risks  of  his  regular  work.  Held,  that 
the  instruction  was  not  erroneous  as  assuming 
that  there  was  any  special  danger  in  tbe  new 
work,  or  that  plaintiff's  only  source  of  knowl- 
edge was  that  acMiuired  from  bis  usual  work,  or 
that  the  employer  was  required  to  fully  ex- 
plain tbe  danger  refardleas  of  any  knowledge 
had  by  the  servant 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  »  420-431,  435 ;  Dec.  Dig- 1  191.*] 

Appeal  from  Superior  Coni%  Alameda 
County ;  Wm.  H.  Waste,  Judge. 

Action  by  Christian  Petersen  against  the 
California  Cotton  Mills  Company.  From  a 
Judgment  for  plaintiff,  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  &p- 
peals.  Affirmed. 

C.  H.  Wilson,  of  San  Francisco,  and  Geo. 
E.  De  Golia,  of  Oakland,  for  appellant 
Snook  &  Church,  of  Oakland,  for  respondent 

BURNETT,  J.  While  in  the  employ  of 
defendant,  plaintiff  wag  Injaied  as  a  result 
of  being  caught  by  certain  revolving  machin- 
ery.  Hla  action  fdr  damages  resnlCed  in  a 
verdict  by  a  Jury  In  his  favor  for  tne  sum 
of  $4,000:  The  appeal  by  defteidant  is  from 
the  Judgment  and  an  order  denying  Its  mo- 
Ctoo  for  a  new  trial. 

It  Is  allied  In  the  complaint  that  plain- 
tiff was  ordered  and  directed  by  one  Peter 
MacDougald,  tbe  foreman  In  the  macblue 
tbap,  to  apply  some  compound  on  a  belt 
which  -was  revolving  at  a  high  rate  of'  speed 
between  pulleys  attached  to  a  beam  at  a 
lieight  of  about  16  feet  from  the  floor;  that 
tbe  foreman  placed  a  'ladd^r,  against  said 
beam,  and  directed  plaintiff  to  mount  it  for 
tbe  purpose  of  applying  said  compound ;  that 


the  task  was  very  dangerous,  since  the  lad- 
der was  not  supplied  with  hooks  to  hold  It 
Arm,  and  It  was  but  little  over  16  feet  long, 
so  that  when  placed  against  said  beam  It 
stood  almost  perpendicular  to  the  floor  of 
the  shop;  ttiat  tbe  foreman  and  defendant 
knew  that  It  was  not  a  proper  or  safe  lad- 
der with  which  to  perform  said  task;  tbat 
the  plaintiff  was  not  acquainted  with  and 
had  no  knowledge  of  the  danger  In  mount- 
ing said  ladder,  and  neither  said  foronan 
nor  said  defendant  warned  or  instructed  him 
that  said  ladder  was  unsafe  or  dangerous; 
that  plaintiff  obeyed  the  said  order  of  the 
foreman,  and,  while  applying  the  compound 
to  the  belt,  tbe  ladder  slipped  and  slid 
sideways,  without  auy  fault  of  plaintiff,  and 
thereby  he  was  precipitated  against  a  re- 
volving shaft  which  was  propelled  by  the 
said  belt,  and  he  was  whirled  about  the 
shaft  with  great  violence,  and  serious  Injury 
raited:  that  the  shaft  was  in  two  parts, 
and  was  coupled  together  by  means  of  a  col- 
lar fastened  by  set  screws  which  projected 
about  three-fourths  of  an  Inch  from  the  sur- 
face; that  the  coupling  was  unsafe  and  dan- 
gerous by  reason  of  said  projecting  screws; 
that  this  was  known  to  defendant  and  un- 
known to  plaintiff ;  and  that  defendant  well 
knew  tbat  plaintiff  was  a  minor  of  the  age 
of  17  years  or  thereabouts  end  had  nev^r 
been  employed  as  a  machinist  or  mechanic, 
and  did  not  know  or  appreciate  the  danger 
or  liak  In  the  use  of,  or  contact  with,  tbe 
machinery  in  said  shop  or  In  the  use  of  or 
handling  of  the  appliances  or  tools  In  said 
shop,  and  well  knew  that  the  plaintiff  was 
ignorant  of  tbe  hazard  and  danger  connected 
with  said  employment. 

The  plaintiff  testlfled  tbat  he  had  been 
continuously  at  work  for  defWdant  for  sev- 
en months ;  that  he  worked  in  the  machine 
shop,  that  be  was  Just  a  "roustabout";  and 
that  he  did  everything  that  he  was  asked 
to  do,  "such  as  running  errands,  carrying 
tools,  doing  oiling,  and  other  things  like 
that."  He  said  tbat  Immediately  prior  to 
the  accident  be  was  doing  a  Job  on  the  lathe, 
getting  the  center  on  some  truc^  wheels. 
He  described  the  accident  as  follows :  "The- 
accident  occurred  about  11  o'clock  in  tbe 
morning.  As  I  was  working  at  the  lathe  the 
first  thing  I  beard  was  Mr,  Mad[>ougald  yell- 
ing at  me.  and  be  asked  me  if  I  didn't  hear 
that  belt  squeaking,  and  as  soon  as  be  ydl- 
ed  at  me  I  ran  over  to  see  what  he  wanted, 
and  he  says,  'Get  some  compound,  and  put 
some  compound  on  It,'  and  I  did  that;  It 
was  laying  right  near  me,  and  I  got  the 
compound.  Mr.  MacDougald  was  tbe  fore- 
>man  of  the  shop,  and  had  been  the  foreman 
during  the  seven  months  that  I  tiad  worked 
there  immediately  prior  to  the  acddtfit  I 
had  been  In  the  habit  of  doing  as  he  directed 
in  the  shop.  There  was  a  little  noise  In 
the  sbc^   I  was  about  six  feet  from  him 
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wlien  he  spoke  to  me.  I  then  took  the  com- 
ponnd,  ae  he  told  me  to  do,  and  went  up  the 
ladder  and  readied  throngh  to  apply  the 
compotmd  onto  the  helt,  and  sotDehow  or 
other  the  ladder  ellpped  and  I  was  thrown 
orer  <Mito  the  cou^Ii^,  and  my  clothing 
was  canght  and  I  was  whirled  around  and 
became  onconsctoos.  The  foreman,  Mac* 
Dongald,  placed  the  Iadd«*  there  about  ten 
minntes  prior  to  the  accident  I  saw  him 
place  It  therck  ^Die  Uiddffir  was  placed  al- 
most perpendicalarly,  the  upper  portion  pro* 
Jectlng  lightly  over  the  beam."  He  stated 
fnrthor  that  the  belt  was  ravolTing  at  a 
■  high  rate  of  speed;  ttiat  he  had  nevw  been 
op  on  that  ladder  before,  or  on  any  ladder 
to  apply  compound  to  that  belt  or  ^aft; 
that  be  had  never  examined  the  shaft  or 
noticed  how  it  was  Joined;  that  his  usual 
woric  was  confined  to  the  floor;  ttiat  the 
foreman  did  iwt  caution  him  as  to  any  dan- 
gw;  that  his  station  was  never  directed  to 
the  hazardous  rbk  of  any  task  he  was  per- 
forming In  the  shop;  that  when  he  moonted 
the  ladder  he  did  not  know  that  he  was  in 
an  unsafe  position,  or  that  it  was  dangerous 
to  be  in  proximity  to  tbe  i^ft 

Considering  the  distance  from  the  floor  to 
the  belt,  the  rapidity  with  which  the  latter 
was  moTln^  the  close  proximity  of  the  i^ft, 
and  the  projecting  screws,  and  also  the  posi- 
tion of  the  ladder,  it  Is  unquestionable  that 
he  was  in  a  p«'llons  position  when  he  had 
ascoided  to  the  belt  In  obedience  to  the  com- 
mand of  the  fweman.  It  Is  equally  unde- 
niable, and  it  la  not  denied,  that  he  Aould 
hare  beoi  cautioned  or  warned  of  the  danger 
by  the  foreman,  unless  he  appreciated  the 
sltnatim  and  needed  no  such  admonition. 
But,  while  admitting  that  "it  was  the  duty 
of  the  defendant  to  instruct  the  plalntlfl!.  If 
he  woe  Ignorant,  as  to  the  risks  and  dan- 
gers of  his  employment,"  it  Is  insisted  by  ap- 
pi^nt  that  "tile  law  does  not  require  a  use- 
less act,"  and  that  by  reason  of  "Instruction, 
observation,  and  prior  ezperlenc<^'  the  plain- 
tiff had  knowledge  of  the  danger,  and  there- 
fore he  Is  deemed  In  law  to  have  assumed 
the  risk,  or,  in  other  words,  he  "was  guilty 
of  cwtrlbutory  negligence  in  encountering 
a  known  danger.**  In  support  of  this  posi- 
tion quotation  is  made  from  the  aross-ex- 
amlnation  of  plaintiff,  In  which  he  described 
fully  his  work  snd  experience  In  the  shop, 
and  displayed  sn<Ai  knowledge  of  the  mech- 
anism as  we  m^[ht  expect  from  one  en- 
gaged as  he  was  an4  for  tiie  stated  length 
of  tbnfc  To  show  that  he  was  familiar  with 
the  danger  incident  to  the  operatlcm  of  the 
various  contrivances,  sndi  questions  as  the 
following  were  asked,  to  which  we  also  give 
the  answers:  "What  oiling  did  you  do  for 
the  defendant?  Only  the  oiling  that  was 
customary  for  the  boys  around  the  place  to 
do;  that  Is  aU  I  did.  Q.  Well,  you  oiled 
the  bearings  of  the  machines?  A.  Tes,  sir. 
Q.  Now,  when  you  left  the  employ  of  the 
defendant,  on  the  7th  of  April,  1902,  what 


wtM  the  cause  of  your  leaving?  Ton  had  an 
accident?  A.  Ze^  sir.  Q.  What  was  that 
accident?  A.  I  had  got  my  arm  hurt  Q. 
The  same  arm?  A.  yes  sir.  Q.  How  did  it 
happen?  A.  I  was  down  In  tlie  basement 
putting  water  on  some  bearli^  that  were 
running  hot,  and  they  Instructed  me  to  stay 
there  and  watch  them  and  put  water  on 
them  all  the  time,  and  they  pla(»d~-Mr.  Rat- 
tray placed— a  ladder  so  that  I  could  climb 
up  and  reach,  and,  of  course,  that  is  the 
way  I  got  hurt  Q.  That  ladder  slipped,  did 
It?  A.  Tes,  sir.  Q.  Was  it  phiced  against 
a  beam?  A.  No,  sir;  it  was  a  sti^ladder. 
Q.  This  accident  was  the  result  of  your  be- 
ing caught  either  by  the  pull^  or  belt  or 
shaft  the  flrst  accident?  I  understuid  yon 
to  say  you  don't  know  how  it  occurred?  A. 
I  was  uttconsdous.  Q.  But  it  happened  tj 
reason  of  your  being  caught  on  either  the 
shaft  or  puUey  or  belt?  A.  Tes,  sir."  Be* 
ferrlng  to  the  accident  complained  of,  whldi 
occurred  nearly  two  years  after  the  first 
accident  the  witness  testified  as  follows: 
"Q.  Ton  knew  that  you  couldnt  stop  that 
pulley  by  your  hand,  holding  It?  A.  I 
did.  Q.  Tou  knew,  also,  that  you  couldn't 
stop  the  shaft  that  was  revolving?  A.  Tee; 
sir.  Q.  And  you  knew  that  if  you  attempted 
to  stop  it  you  would  he  hurt?  A.  Tes,  sir. 
Q.  And  you  knew  if  your  clothing  or  any- 
thing got  atUched  to  th^  belt  It  would  pull 
your  clothing,  didn't  you?  A.  Tes,  sir. 
And  If  you  got  attached  to  the  shaft  it  would 
pull  your  clothing,  too?  A.  Tea,  sir.  Q.  And 
that  you  would  get  hurt?  A.  Tes,  sir."  We 
find  similar  questions  and  answers'  in  X9t- 
erence  to  the  pulley  and  SQt  screws.  He 
testified  also  that  he  knew  turn-  a  laddw 
ought  io  be  placed,  and  that  If  It  was  placed 
right  It  would  not  slide. 

[13  This  examination  took  place  more  tham 
four  years  after  the  aoddent  and  It  Is  quite 
likely  that  the  added  knowledge  and  wisdom 
of  the  Intervening  time  Is  somewhat  reflect- 
ed in  tbe  answers  of  the  witness.  Regard- 
less of  this,  however,  it  would  be  surprising 
if  he  had  ^own  Ignorance  of  these  things. 
He  did  not  need  the  painful  experience  of 
the  former  accident  to  tmuA  him  that  it  was 
dangerous  to  come  Into  contect  with  the 
pnlley  or  the  belt  or  the  screws  or  the  ^tuM, 
or  that  a  ladder  not  properly  placed  Is  likely 
to  slip.  To  obtain  this  knowledge  the  ordi- 
nary boy  of  14  or  15,  or  even  younger,  would 
require  much  less  time  in  the  shop  than  was 
spent  there  by  plaintiff.  Indeed,  "moat  active 
boys  of  that  age,  enjoying  the  advantages  of 
observation  and  education  afforded  in  our 
cities,  are  c<«nlzant  of  these  mechanical  de- 
vices, and  of  the  simple  elements  of  physics 
that  are  involved  in  their  use  and  operation. 
We  would  be  surprised  to  find  upon  the 
street  a  Ih^  of  14  who  would  declare  that 
he  did  not  know  that  If  he  mounted  a  long 
ladder  that  was  placed  almost  -papendteo- 
larly,  and  not  braced,  he  was  likely  to  tell, 
or  that  if,  by  the  Sliding  of  the  ladder,  be 


Digitized  by  Google 


172 


180  PACIFIC 


BBPOBTBB 


(Cftl. 


wag  thrown  upon  a  belt  or  abaft  moving 
witb  great  rapidly,  Injury  would  probably 
xesult  to  Urn.  The  Socratlc  metiiod  of  the 
examination  was  admirable^  and  it  revealed 
an  Intelligent  and  candid  witnesa,  but  the 
conclusion  that  hfai  aiMwers  required  the 
withdrawal  of  the  question  of  negligence 
from  tbB  Jury  Is  opposed  to  the  principle 
enunciated  In  well-conslderad  cases  and  is 
tJw  resolt  of  a  failure  to  give  due  promi- 
nence to  certain  rignlflcant  features  of  the 
occasion.  These  ftrcamatances,  briefly  stat- 
ed, are  the  complexity  of  the  situation, 
the  fsct  that  ^IntlfF  was  a  minor,  and  inre- 
snmably  without  the  Judgment  of  an  adult ; 
that  he  was  ordered  his  superior  to  do 
the  work  whldi  was  outside  of  and  more 
hazardous  than  his  usual  employm^t;  that 
he  was  expected  to,  and  did,  obey  promptly; 
and  that  he  had  a  r^ht  to  assume  that  the 
ladd^'  was  placed  with  due  regard  for  his 
safety.  In  view  of  these  Incidents,  we  think 
It  cannot  be  said  as  a  matter  of  law  that  no 
other  rational  Inference  can  be  drawn  than 
that  plaintiff  was  guilty  of  contributory  n^- 
]lgaic& 

[2,  3]  In  determining  the  question  Is 
ordinary  care  on  the  part  of  an  Individual, 
of  course  "all  the  drcnmstances  of  his  posi- 
tion should  be  regarded,  including,  in  cases 
like  the  present,  the  servant's  orders,  the 
demands  of  his  duty,  the  appar^t  risk  to  be 
met;  and  the  purpose  ot  his  action,  no  less 
than  his  physical  surroundings."  And,  as 
further  stated  by  Labatt,  |  4400:  "A  sec 
ond  principle  which  la  especially  important 
in  cases  where  the  servant  was  Injured  as 
a  result  of  bis  compliance  with  a  direct  or- 
der, and  which  naturally  suggests  itself  as 
<  a  material  element  under  such  drcnmstanc- 
es, is  that  a  servant  is  not  necessarily  negli- 
gent where  he  acts  upon  the  presumption 
that  his  employer,  and  his  employer's  agents 
have  done,  are  doing,  and  will  do,  their  duty. 
•  •  •  The  Juridical  theory  Is  that  the  or- 
der, having  a  natural  tendency  to  throw  the 
servant  off  his  guard,  may  properly  be  con- 
sidered to  excuse  him  from  the  exercise  of 
the  same  degree  of  care  as  would  have  been 
Incumbent  on  him  if  the  case  had  not  In- 
volved this  factor." 

[4]  All  the  authorities,  also,  emphasize  the 
importance  of  the  distinction  between  adults 
and  those  of  Immature  Judgment.  Referring 
to  minors,  Thompson.  In  Ms  work  on  Negli- 
j;ence  (section  4093),  says:  "The  master  ia 
'here,  as  in  every  other  case,  bound  to  act 
xeasonably  and  Justly,  and  this  rule  requh'es 
him  to  s^ve  suitable  warning  and  instruc- 
tions to  a  minor  employ^  In  regard  to  any 
danger,  whether  open  or  concealed,  where 
.the  danger  Is  not  sufficiently  obvious  to  the 
intelligence  or  experience  of  the  employe,  In 
the  exercise  of  ordinary  care  on  his  part; 
this  care  being  measured  by  the  maturity  of 
hie  facultlea  and  the  amount  of  his  experi- 
ence." And,  lu  section  409i:.  "This  rule  ap- 


plies not  only  so  far  aa  to  require  the  on- 
ployer  to  give  general  warnings  and  instruc- 
tl<ms  to  minor  employes  as  to  the.  duigers 
attending  the  datles  they  are  expected  to 
perform,  but  there  is  also  a  qwdal  duty 
resting  upon  the  onidoyar  of  gtvli^  Instnie- 
tlons  as  to  any  new  dangers  whenever  he  or- 
ders the  minor  employe  Into  a  now  situation 
which,  without  sndi  warning  and  instruc- 
tion, may  be  dangerous  to  him." 

[I]  It  is,  DO  doubt,  true,  as  the  leamod 
author  says,  that  meet  with  confusing 
and  contradictory  Ideas  growing  out  of  the 
opposing  taidendea  ot  the  minds  of  Judges," 
and  he  dtea  a  large  number  of  cases  from 
various  JnrlsdlctlonB  illustrating  this  differ* 
enc^  but  the  apparent  want  of  harmony 
arises  rather  from  the  application  of  the  law 
to  the  peculiar  Acts  than  from  dlsacreemeut 
us  to  the  law  itself.  All  the  courts  are  In 
concord  as  to  the  doctrine  that  where  rM- 
sonable  men  may  dilTer  as  to  the  proper  in- 
ference to  be  drawn  bom  the  facts,  a  case 
la  presented  tor  the  determination  of  the 
Jury.  While  the  circumstances,  of  course, 
are  variant,'  the  action  of  the  lower  court  in 
holding  that  the  question  of  negligence  was 
one  for  Just  and  candid  disputation  Is,  we 
think,  within  the  rationale  of  the  decisions 
of  the  appellate  courts  of  tills  state. 

In  Ingerman  v.  Moore,  90  Cal.  410,  27  Pac 
306,  25  Am.  St  Rep:  138,  It  was  held  that: 
"Where  It  appears  that  an  employe  in  a 
sawmill  was  seriously  injured  while  running 
a  scantling  machine  and  saw,  In  attempting 
to  remove  slivers  from  under  the  saw,  by 
reason  of  his  sleeve  catching  on  a  concealed 
set  screw  fixed  upon  and  projecting  from  a 
shaft  below  the  saw,  the  fact  that  he  had 
been  employed  In  the  mill  for  nearly  two 
years,  and  had  been  working  as  assistant  on 
the  scantling  machine,  in  putting  the  lumber 
In  place  to  be  cut  by  the  saw,  for  about  nine 
months,  and  had,  during  that  time,  In  the 
absence  of  the  foreman,  run  the  machine  for 
18  days,  does  not  warrant  the  appellate 
court  in  saying,  as  matter  of  law,  that  he 
was  experienced  In  the  work  he  was  doing, 
and  had  knowledge  of  the  set  screw,  and  of 
the  danger  of  placing  his  hand  where  he  did 
while  the  machine  was  running,  but  his  ex- 
perience, and  knowledge  of  the  machine.  Is 
a  question  of  fact  for  the  Jury."  The  con- 
cealed set  screw  was  the  controlling  factor 
in  that  case,  but  the  rule  wa^  approved  as 
enunciated  In  Coombs  v.  New  Bedford  Cord- 
age Co.,  102  Mass.  585.  3  Am.  Rep.  506,  as 
follows:  "Whether  It  was  possible  for  the 
plaintiff  to  have  met  with  the  acddent  from 
inadvertence  or  want  of  acquaintance  with 
the  danger  of  his  position  without  being 
chargeable  with  a  want  of  reasonable  care 
we  think  is  a  question  to  be  submitted  to 
the  Jury.  The  facts  that  he  saw,  or  might 
have  seen,  the  machinery  In  motion,  and 
might  have  known  that  It  was  dangerous  to 
expose  himself  to  be  caught  in  It,  are  con- 
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sideraUons  whtcta  should  be  regarded  on  one 
side.  On  the  other,  some  allowance  should 
be  made  for  his  youth,  his  Inexperience  in 
the  business,  and  for  the  reliance  which  he 
might  hare  placed  upon  the  direction  of  his 
employers.  It  has  been  held  la  other  cases 
that  previous  knowledge  of  a  danger  Is  not 
conclusive  evidence  of  negligence  in  falling 
to  avoid  It" 

In  Mansfield  v.  Eagle  Box,  etc..  Co.,  136 
Cal.  T622,  69  Pac.  425,  the  plaintiff  was  in- 
jared  while  operating  a  ripsaw  In  a  box  fac- 
tory. He  was  between  18  and  19  years  of 
age.  and  had  worked  in  the  fiictory  some  15 
months  before  he  was  hurt,  although  having 
bad  little  experience  In  running  the  ripsaw — 
that  was  not  his  Job — but  when  short  of  help 
the  superintendent  made  the  plaintiff  run 
the  saw  on  which  he  was  hurt  He  was  en- 
gaged in  cutting  boards  when  the  accident 
occurred.  With  his  hand  he  was  pushing 
a  board  on  a  table  against  and  under  the 
saw,  which  turned  with  a  downward  whirl 
towards  him,  when  It  seems  the  board  slip- 
ped and  his  hand  was  caught  by  the  saw. 
The  court  said:  "Common  prudence  de- 
manded that  this  Inexperienced  young  man, 
commanded  to  work  with  a  dangerous  ma- 
chine, with  which  he  was  not  at  all  familiar, 
should  have  been  fully  and  spedflcally  in- 
structed in  the  safest  methods  of  doing  the 
work.  To  put  him  to  work  vrlthout  these  In- 
Btmctlons  was  negligence,  and  a  jnry  ml^t 
wtil  have  concluded  from  the  focts  in  evi- 
dence that  plaintiff's  crippled  band  was  the 
proximate  result  of  aaetk  negligence."  No 
doubt,  if  categorically  queatloned,  the  plain- 
tiff in  that  case  would  have  answered  that 
be  knew  a  ripsaw  was  a  dangerous  Imple- 
ment, and  that  if  bis  band  came  into  con- 
tact with  it  while  In  motion  he  would  get 
hurt,  and,  fortbermore,  that  a  boaxA  might 
slip  or  get  caught  in  sucb  a  way  as  to  throw 
bis  liand  against  the  saw,  as  any  Intelligent 
youth  of  bis  age  and  experience  would  have 
some  knowledge  of  these  things,  but  the 
court  properly  bdd,  nnder  the  circumstances, 
that  it  was  proper  for  the  jnry  to  determine 
whetber,  on  account  of  its  failure  to  cau- 
tion and  Instruct  him  as  to  the  best  method 
of  operating  the  saw,  defendant  was  l^ally 
liable  for  plaintifTs  injuries. 

In  Clatk  T.  Tulue  Z<ake  Dredging  Coi,  14 
CaL  App.  414,  112  Pac.  564.  It  was  held  by 
this  court,  in  a  case  wherein  a  bright  boy 
of  16^  years  lost  his  llf^  that  "the  burden 
was  upon  the  defendant  to  show  that  those 
in  authority  over  the  Areiiger,  not  only  warn- 
ed the  boy  of  the  danger  attendant  upon  the 
discharge  of  the  duties  of  a  'deck  hand*  hav- 
ing charge  of  the  principal  machinery  of  the 
dredger,  but  also  to  show  that  If  such  warn- 
ing was  given  it  was* so  given  that  the  de- 
ceased fully  appreciated  and  realized  the 
danger  by  which  he  was  surrounded."  There- 
in many  cases  are  cited,  which  may  be  con- 
sulted with  profit,  illustrating  the  principle 


so  aptly  stated  in  Foley  v.  California  Horse- 
shoe Co.,  115  Cal.  184,  47  Pac  42,  56  Am.  St 
Bep.  87,  that  "the  conduct  of  minors  Is  to 
be  Judged  in  accordance  with  the  limited 
knowledge,  experience,  and  Judgment  which 
they  possess  when  called  upon  to  act,  and  It 
must,  from  the  nature  of  the  case,  be  a  ques- 
tion of  fact  for  the  Jury,  rather  than  of  law 
for  the  court,  to  say  whether  or  not,  in  the 
performance  of  a  given  task,  the  child  duly 
exercised  such  Judgment  as  he  possessed, 
taking  Into  consideration  his  years,  bis  ex- 
perience, and  his  ability." 

We  deem  It  unnecessary  to  notice  other 
citations  of  respondent,  wherein,  with  no 
stronger  showing  than  this,  it  was  held  that 
a  case  was  presented  for  the  Jnry.  Indeed 
the  number  of  circumstances  here  that  might 
properly  be  considered  factors  In  the  peril- 
ous situation  emphasized  with  pecuUar  force 
the  imperative  duty  of  defendant  to  warn 
and  Instruct  plaintiff.  Their  relative  impor- 
tance we  may  not  be  able  to  determine — we 
cannot  say  how  much  each  contributed  to 
the  Injury — but  it  Is  reasonably  certain  that 
the  fact  tbat  plaintiff,  a  minor  and  some- 
what crippled  from  prior  accident  in  an 
emergoicy  was  directed  in  a  peremptory 
manner  by  his  foreman  to  do  a  spedal  peril- 
ous task  outside  of  bis  ordinary  employ- 
ment, in  a  place  rendered  dangerouiE^  not 
only  by  its  location  and  the  position  of  the 
ladder,  but  by  the  rapid  mov^ent  of  the 
machinery  and  the  presence  of  the  project- 
ing set  screws,  presents  a  case  quite  unusual 
in  its  camnlatlve  ^ect  in  favor  of  .respond- 
foffB  position. 

[I,  T]  Many  special  Issues  were  submitted 
to  the  Jury,  and  the  answers  to  certidn  ones 
furnidi  to  apj)ellant  the  ground  of  an  ob- 
jection that  some  are  indefinite  and  Incon- 
clusive, ahd  that  others  are  enttnly  Incon- 
sistent with  the  general  verdict  In  tb^r 
construction  the  rule  Is  undoubtedly  as  statr 
ed  by  Clementson  in  bis  work  on  Special 
Verdicts,  pages  131  and  189:  "Special  find- 
ings should,  if  possible,  be  so  construed  as 
to  harmonize  tbem  with  each  other  and  with 
the  general  verdict,"  and  special  findings 
will  not  control  unless  they  exclude  every 
theory  which  will  sustain  the  verdict,  and 
"are  Inconsistent  only  when,  as  a  matter  of 
law,  they  will  authorize  a  Judgment  different 
from  that  which  the  verdict  will  permit" 

[I]  Respondent,  in  his  brief,  sets  out  all 
the  special  verdicts  with  cat^orical  answers, 
from  which  It  appears,  as  claimed  by  him, 
that  the  Jury  positively  answered  questions 
which  covered  all  the  material  issues  of  the 
case,  viz. :  "Tliat  plaintiff  was  Inexperienc- 
ed ;  that  he  did  not  appreciate  the  dangers 
of  his  task;  that. his  task  was  dangerous; 
that  defendant  did  not  instruct  him  as  to 
the  danger;  that  defendant  failed  to  use 
ordinary  care  to  Instruct  him  as  to  such 
danger;  that  plaintiff's  Injury  was  caused 
by  the  negligence  of  defendant;   that  de- 
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fendant  knew  that  plaintiff  was  Inexperl- 
enced ;  that  plaintiff  was  Injured  b7  tbe  ao* 
cldoit;  tbat  such  injuries  were  permanent; 
and  that  plaintiff  did  not  have  sufficient  In- 
telligence and  understanding,  In  view  of  all 
the  facta  of  the  case,  to  know  the  danger 
of  his  task."  Other  questions,  covering  a 
part  of  the  same  ground,  were  answered: 
"We  believe  so,"  "Not  according  to  the  evi- 
dence," "We  think  not,"  "The  preponder- 
ance of  the  evidence  anawws  affirmatively," 
and  "No;  we  think  not"  The  duplication 
arose  from  the  fact  that  the  court  submitted 
questions  proirased  by  both  plaintiff  and  de- 
fendant The  court  might  better  have  re- 
jected some  of  the  questions,  but  it  Is  per- 
fectly apparent  that  thus  far  no  inconsist- 
ency la  shown,  nor  anything  of  which  appel- 
lant can  complain.  In  other  words,  the  Jury 
having  answered  positively  that  the  defend- 
ant  was  negligent,  the  flnding  would  not  be 
affected,  nor  would  either  party  be  preju- 
diced, by  tbe  answer  to  another  question  of 
the  same  import  that,  "The  preponderance 
of  the  evidence  answers  affirmatively,"  or, 
"We  believe  so."  The  same  thing  Is  mani- 
festly true  as  to  the  questions  answered  In 
the  negative.  For  instance,  the  jury  gave 
the  categorical  answer,  "No,"  to  this  ques- 
tion :  "Did  defendant  instruct  plaintiff  as 
to  the  proper  manner  of  safely  applying  com- 
pound on  a  belt  while  mounted  upon  a  lad- 
der, in  proximity  to  a  revolving  shaft  with 
set-screw  couplings?"  And  another  similar 
question  was  answered,  "Not  according  to 
tbe  evidence." 

[1,10]  Other  questions  and  answers,  to 
which  appellant  apparently  attaches  more 
Importance,  are  as  follows: .  (1)  "Q.  What 
was  the  proximate  cause  of  the  accident 
and  injury  complained  of  by  plaintiff?  A. 
Tbe  proximate  cause  of  the  accident  and  In- 
Jury  lay  In  the  fact  that  the  boy  was  ordered 
to  do  a  duty  outside  of  his  regular  work,  and 
was  caught  by  the  revolving  shaft  and  set 
screws."  (2)  "Q.  Was  plaintiff's  Injury  due 
to  the  failure  of  defendant  to  warn  or  in- 
struct plaintiff  as  to  the  danger  of  his  em- 
ployment? A,  It  seems  to  be  due  to  the  de- 
fendant's failure  to  warn  plaintiff  and  the 
fact  tbat  he  was  doing  something  outside  of 
his  regular  work."  (3)  "Q.  Was  the  accident 
and  injury  complained  of  caused  by  the  neg- 
ligence of  the  defendant  In  furnishing  a  de- 
fective ladder  for  the  use  of  plaintiff?  A. 
We  believe  the  ladder  should  have  had  spikes 
and  hooka."  <4)  "Q.  Was  tbe  accident  and 
injury  complained  of  caused  by  the  Dili- 
gence of  defendant  in  operating  tbe  shafting 
and  coupling  described  In  the  amended  com- 
plaint with  projecting  screws?  A.  We  so 
believe."  As  to  the  foregoing,  it  may  be  said 
generally  tbat  considering  tbe  number  and 
character  of  the  questions  submitted  to  the 
Jury,  it  is  surprising  that  the  answers  are 
not  confudng,  and  It  is  clear  that,  when 
properly  construed,  they  are  entirely  consist- 


ent with  the  general  verdict  No.  1  should 
not  have  been  submitted,  and  it  should  be 
disregarded,  as  it  Involved  a  question  of 
law.  "To  permit  the  Jury  to  return  concln- 
alons  of  law  rather  than  statements  of  fact 
would  defeat  the  manifest  purpose  of  tbe 
statute.  Such  conclusions  are  to  be  disre- 
garded. Tb^  cannot  be  considered  In  de- 
tomlnlng  the  sufficiency  of  the  v«dlct" 
Glementson.  p.  116.  Ag^,  It  la  quit?  ap- 
parent that  the  Jurors  were  not  accustomed 
to  the  refinements  of  the  law,  and,  being 
men  presumably  of  average  inteUigenee  and 
disposed  to  look  at  a  question  from  a  iwacti- 
cal,  common-sense  standpoint,  they  naturally 
concluded  that  various  circumstances  con- 
tributed to  the  injury,  and  they  so  expressed 
themselves.  They  very  properly  believed  and 
substantially  found  that  the  fact  "that  the 
boy  was  ordered  to  do  a  duty  outside  of  his 
regular  employment,"  tbat  "he  was  caught 
upon  a  revolving  shaft  with  set  screws," 
and  "defendant's  failure  to  warn  plaintiff," 
should  all  be  considered  as  Important  ele- 
ments in  determining  the  question  of  negli- 
gence. And  the  Jurors  were  right  In  that. 
It  Is  true  that  they  did  not  make  the  dis- 
tinction that  Is  pointed  out  by  Mr.  Justice 
Henshaw,  in  Merrill  v.  Los  Angeles  Gas  4 
Elec.  Co.,  158  Cal.  503,  111  Pac.  SiiH,  31  L. 
R,  A.  (N.  S.)  559,  139  Am.  St  Rep.  134,  be- 
tween "the  proximate  cause  of  the  law"  and 
"the  proximate  cause  of  the  logician,"  or 
"the  proximate  cause  in  fact"  As  said  there- 
in: "Moreover,  the  proximate  cause  of  the 
law  is  not  tbe  proximate  cause  of  the  lo- 
gician, nor  even  always  In  strictness  the  prox- 
imate cause  In  fact  and  a  Jury  may  easily 
be  confused  and  misled  by  overnlcetles  la 
these  abstractions."  The  Jury  Is  not  expect- 
ed or  required  to  make  these  fine  distinc- 
tions. They  are  often  difficult  enough  for 
the  courts.  Probably  the  responsibility  of 
defendant  for  the  Injury  Is  legally  and  pri- 
marily due  to  its  failure  to  warn  plaintiff 
of  bis  danger,  but  there  would  have  been  no 
liabilit}',  of  course,  if  no  Injury  had  occur- 
red, and  the  Jury  were  Justified  in  finding 
tbat  there  would  have  been  no  Injury  had  It 
not  been  for  the  other  circumstances  herein- 
before stated.  The  causal  relation  of  these 
various  facts  and  concepts  is  too  apparent  tb 
require  further  comment  The  situation  will 
occasion  no  embarrassment  if  we  keep  In 
view  and  apply  the  rule  that:  "All  presump- 
tions are  in  favor  of  the  general  verdict  for 
tbe  plaintiff,  which  determines  all  Issues  In 
his  favor,  including  the  question  of  contrib- 
utory negligence,  where  there  Is  evidei^ce  to 
support  it;  and  It  must  control,  if  the  spe- 
cial verdict  Is  not  absolutely  Irreconcilable 
therewith."  Autonlan  v.  Souiueru  Padflc 
Co.,  9  Cal.  App.  732,  100  Pac.  877. 

[11]  The  instructions  seem  to  have  cover- 
ed ev^  phase  of  the  legal  pn^Kwitlons  In- 
volved in  the  case,  and  we  find  in  them  no 
substantial  error.  The  concluding  dauae  of 
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OD^  to  which  appellant  objects,  la  aa  fol- 
lows: "I  charge  you  tbat,  as  to  the  degree 
of  care  to  be  exercised  by  the  serrant,  yon 
may  consider  the  fact.  If  each  be  the  fact, 
that  such  servant  was  acting  under  the  di- 
rect order  of  hie  employer."  This  does  not 
Imply  that  the  plaintUf  was  veliered  of  the 
daty  to  exercise  care  If  he  was  acting  under 
the  direction  of  his  ^ploy^r.  The  circum- 
stance of  the  order  given  by  the  foreman 
was  a  very  Important  consideration,  as  we 
have  already  seen,  and  It  had  a  Just  and 
legal  bearing  npon  the  degree  of  care  requir- 
ed of  the  servant^  and  it  was  proper  for  (he 
court  to  so  instruct  the  Jury.  "The  fact  tbat 
the  servant,  at  the  time  he  was  Injured,  was 
CMDplyIng  with  a  direct,  specific,  personal 
order  of  his  master,  or  his  master's  repre- 
sentative, has,  It  is  well  settled,  a  material 
bearing  upon  the  question  whether  he  can 
hold  the  master  responsible.  Broadly  speak- 
ing, the  evidential  significance  of  this  fact 
will  be  found  to  be  simply  this:  That  as 
it  goes  to  show  that  the  servant's  Ignorance 
of  the  risk  to  which  his  injury  was  due  is 
excusable,  or  that  his  action  was  not  entire- 
ly voluntary,  It  tends  to  negative  the  availa- 
bility of  the  various  defenses  which  are  es- 
sentially dependent  npon  proof  that  the  serv- 
ant Toluntarlly  encountered  a  danger  which 
was,  or  ought  to  have  be^  comprehended 
by  hUn."  Labatt  on  Master  and  Servant,  { 
433.  "It  is  Quite  obvious  tbat  the  fact  that 
the  Berrant  has  been  ordered  into  a  position 
of  danger  by  hte  master  or  superior  is  an 
elMuent  to  be  considered  in  determining 
whether  be  has  exercised  ordinary  car&" 
Thompson  on  N^Ugence,  S  6379.  See,  also, 
Labatt,  i  439,  and  26  Cyc  pp.  1221,  1245,  and 
1272. 

[11]  Objection  Is  also  made  to  the  follow- 
ing imtniction:  "If  you  find  tbat  the  task 
at  wfaMi  the  plaintiff  was  working  when  the 
aeddcMit  occurred  was,  under  all  the  drcom- 
stanees  of  the  case,  one  of  special  danger, 
Uwn  I  diarge  yon  that  sucb  knowledge  of 
dansCT  ss  ^tntifl  may  have  acqnlrecl  at  the 
usual  tasks  of  bis  onployment  does  not  nec- 
essarily raise  tbe  ptasnmptloii  tbat  he  knew 
of  soch  wedal  danger.  A  servant  directed 
to  undertake  work  outside  of  tbat  whldi  he 
la  Migaged  to  do  is  not  presnmed  to  be  aware 
of  Ita  peculiar  rteks,  and  therefor^  if  tbe 
muter  does  not  fol^  explain  than  to  the 
•erraiit  b^ore  putting  him  at  such  new 
work,  tbe  semnt  Is  entitled  to  assnome  that 
It  bas  no  greater  xlsk  than  ttaoee  wblcb  a^ 
tach  to  his  regular  work."  This  manifestly 
does  not  assume  tbat  there  was  any  siiedal 
danger,  as  the  Instruction  Is  hypothetical  In 
that  respect  It  does  not  assume  tbat  plaln- 
tifTs  only  source  of  knowledge  was  tbat  ac- 
quired ftom  his  usual  tasks,  nor  does  It 
imply  tbat  Uie  employer  was  called  upon  to 
fully  explain  tbe  dani^r  regardless  of  any 
knowledge  tiiat  the  plaintiff  may  bare  had. 


As  pointed  out  by  respondent,  the  meaning 
conveyed  was  "that  tbe  plaintiff  cannot  be 
charged  with  knowledge  of  special  dangers 
outside  of  his  regular  employment,  by  rea- 
son of  knowledge  acquired  at  his  usual  tasks, 
and  that  if  the  master  does  not  explain  such 
special  daggers  to  blm,  he  is  entitled  to  as- 
sume that  there  are  no  greater  risks  attach- 
ed to  such  special  dangers  than  those  which 
attach  to  his  regular  work."  If  there  was 
any  likrilhood  that  the  jury  would  miscon- 
strue the  Instruction  in  the  manner  suggest- 
ed by  appellant,  It  was  completely  obviated 
by  reason  of  other  clear  directions  as  to  the 
duty  of  plaintiff  to  use  whatever  knowledge 
he  may  have  derived  from  any  source. 

Some  criticism  is  made  of  two  or  three 
other  Instructions,  but  we  do  not  think  It 
merits  special  attention.  It  may  be  said,  also, 
that,  after  an  examination  of  the  rulings 
complained  of  as  to  tbe  admissibility  of  evl^ 
dence,  it  appears  reasonably  certain  that 
if  any  of  them  was  erroneous,  the  result 
could  not  possibly  have  been  affected  thereby 
to  the  prejudice  of  appellant 

We  think  no  sufficient  reasons  exist  for  In- 
terference with  the  action  of  the  lower  court, 
and  the  Judgment  and  wder  are  therefore 
affirmed. 

We  concur:   CHIPMAN,  P.  J.j  HABT,  J. 

On  Rehearing. 

BURNBTT,  J.  In  Its  petition  for  rehear- 
ing, appellant  manifesto  a  depee  at  disap- 
polntmfflit  tbat  in  tbe  original  oplnl<Mi  we 
failed  to  discuss  spedflcally  some  of  tbe  as- 
signments of  error  as  to  the  instructions. 
The  constraint  of  custom  and  propriety  as 
to  tbe  elaboration  of  Judldal  opinions,  no 
doubt;  la  quite  obTiona  to  the  learned  coun- 
sel, and  we  think  It  la  hardly  necessary  to 
assure  than  tbat  we  examined,  as  carefully 
as  we  could,  not  only  tbe  exhaustive  talete, 
but  the  whole  of  the  tnuiscript  in  the  case. 
Our  eondusion,  however,  was,  and  is,  that, 
viewing  the  entire  record,  we  cannot  say 
tbat  any  prejudicial  error  was  committed. 

This  much  we  have  added  In  consequenoe 
of  the  respectful  attitude  and  the  admirable 
presentation,  both  In  matter  and  method,  by 
appellant's  connsel  of  their  contebUoua. 

Tbe  petition  Is  denied. 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


(10  Om.  App.  TU) 
MADBIBA  et  aL  T.  SONOMA  MAGNESITE 

GO.  (Civ.  ijooe.) 
(District  Court  of  Appeal,  TUxA  District,  Oal- 
ifomia.    Dec.  27,  1912.) 

1.  Mnncs  AND  Minerals  <|  29*]— Ix>cation— 
£>scEssiVE  Claih. 

Though  the  location  of  a  mining  claim  ex- 
ceeds more  than  300  feet  on  each  side  of  the 
middle  of  the  vein,  while  Bev.  8t  U.  a  {  2^ 
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(O,  S.  Comp.  St  1801,  p.  1424),  provides  that 
no  claim  Bhall  exceed  t&at  limit,  the  cUim  if 
valid  except  m  to  t^e  territory  In  exceu  of 
inch  limitfl. 

[Ed.  Note.~For  other  caBes.  aee  Mines  and 
Minerals,  Cent  Dig.  H  60-72;  Dec  IHg.  { 
2».*] 

2.  MiKKS  AHD  MiNEBAU  (|  29*>— LOCATIOK— 
EXCBSSIVK  AaxA. 

A  locator  who  exceeds  the  legal  lateral 
limits  in  layiQg  out  the  houndarles  of  bfs  min- 
ins  claim  will  be  protected  as  to  the  legal  area 
allowed,  if  bis  location  is  distinctly  mailced  on 
Che  ground  so  that  its  boundaries  can  be  readily 
traced,  as  required  b;  Rev.  St  U.  a  I  2324 
<U.  S.  Oomp.  St  1901,  p.  1426). 

[Bd.  Note.— For  other  caseB,  see  Mines  and 
Minerals,  Cent  Dig.  H  60-72;  Dec  Dig.  | 
29.»] 

8.  MiNBS  AND  MlNEBAia  (f  20*)— I*00ATIOH— 
MaBEIHO  BbUKDABIBS. 

Where  a  locator  of  a  mining  claim,  who 
did  not  defl^tely  mark  it  at  the  time  of  dis-. 
covery,  knew  that  defendant  had  located  on  the 
ground  and  was  at  work  thereon  in  September, 
IMS,  and  made  no  farther  attempt  to  mark  his 
tocation  until  March,  1906,  he  did  not  act  with- 
in a  reasonable  time  in  definitely  marking  the 
boundaries  of  bis  location. 

[Ed.  Note— For  other  cases,  see  Mines  and 
MineraU,  Oeot  Dig.  H  4<M4;  Dec  Dig.  1 
20.*] 

4.  MlITES  AND  MIRKBAU  ({  22*)— LOOATION— 
RlCOBDID  NOTlCa— CoiTSTtiUCTIVB  NOTICB. 

A  recorded  notice  of  a  location  of  a  mining 
«lalm  was  not  eonstructive  notice  of  such  loca- 
tion, where  It  did  not  identify  the  lode. 

[Ed.  Not«.~-For  other  cases,  He  Mines  and 
Minerals,  Cent  Dig.  ||  46-60;  Dec  Dig.  { 
22.*] 

6.  Mines  and  Minkkaui  <|  20*>— Looatioit— 

Mabkino  op  Location. 

The  marking  of  a  mining  location  upon  the 
ground  alioald  be  so  certain  that  one  prospect* 
ing  In  the  same  locality  would  locate  the  exact 
ground  claimed  without  difficulty. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  H  40^;  Dec  Dig.  | 
2a*] 

6.  Mines  and  Minbbau  H  20*)— Looatxoh 
.  OT  Glaiic— Uasb:ih6  BoDNDABns— Sum- 

CIBNCT. 

The  southwest  comer  of  a  located  claim 
was  marked  on  the  ground  by  a  copy  of  the  lo- 
cation notice  tacked  on  a  board  and  nailed  on 
a  tree  276  feet  beyond  the  proper  point  of  lo- 
cation; the  notice,  after  describing  the  lode, 
calling  for  "comer  stakes  and  monuments  on 
each  comer."  Tbe  southeast  comer  was  mark- 
ed by  nailing  the  notice  on  a  fence  picket  snd 
placing  an  earth  mound  around  It  at  a  point 
283  feet  beyond  its  proper  location,  and  the 
northeast  comer  was  made  145  feet  north  of 
its  proper  tocation  by  building  a  rock  monu- 
ment and  placing  a  stake  in  it  which  was  not 
driven  in  the  ground,  while  the  northwest  cor- 
ner was  made  by  breaking  off  the  top  of  a 
small  dead  tree  three  or  four  Inches  in  diameter 
and  digging  a  mound  of  earth  and  piling  small 
boulders  about  Its  base,  which  was  364  feet 
north  of  the  proper  location  of  the  comer. 
SeUt,  that  the  marking  of  the  boundaries  of 
Hit  claim  was  insufficient 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  iS  40-44;  Dec  Dig.  1 
20.*] 

7.  Appeal  and  EJbror  (J  761*}— Bbibp»— Suf- 

HCIENCT  OP  PbESENTATION. 

Statements  in  the  brief  "that  the  court 
erred  In  permitting  the  witness  to  answer  the 
following  questions,"  citing  pages  of  the  tran- 
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script  without  arguing  the  alleged  errors,  did 
not  snfficiently  present  tlie  error  to  require 
consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3096 ;  Dec  DlcTl  761.*] 

Appeal  from  Superior  Oonr^  Sononui  Coun- 
ty;  T.  J.  Denny,  Judge. 

Action  by  George  Madeira  and  another 
against  the  Sonoma  Magneslte  Company. 
From  a  judgment  for  defendau^  plalntllfs 
appeaL  Afflrmed, 

Archibald  Bernard,  of  San  Frandaco,  C  C 
Hamilton,  of  Los  Angeles,  T.  J.  Butts,  of 
Santa  Bosa,  and  J.  P.  O'Bri^  of  San  Fran- 
dsco,  tor  appellants.  B.  L.  Thompson,  of 
Santa  Bosa,  and  Edward  Rice,  W.  L.  Samu- 
els, and  Grant  H.  Smlfb,  all  of  San  Frands- 
CO,  for  respondent 

OHIFMAN,  P.  J.  TUB  Is  an  action  to  de- 
termine the  conflicting  claims  to  certain  min- 
eral land  situated  In  Sonoma  county.  Plain- 
tiffs claim  by  virtue  of  an  alleged  location 
made  by  plalntUf  Madeira  on  April  12,  1905, 
called  the  Madeira  Magneslte  mine.  Defend- 
ant claims  as  grantee  of  certain  alleged  sev- 
eral locations,  made  by  Arnold,  Davla,  and 
Woods,  on  September  14,  1905,  embracii^E  the 
land  dalmed  by  plaintiffs.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  de- 
fendant bad  findings  and  Judgment  in  its  fa- 
vor. Plaintiffs  claim  that  the  following  find- 
ings are  not  supported  by  the  evidence :  "(2) 
That  said  attempted  location  of  said  Madeira 
covered  the  ground  described  tn  paragraph 
3  of  the  complaint  herein  and  other  ground. 
(3)  That  the  attempted  location,  viz.,  the  Ma- 
deira Magnesite  mine,  was  not  at  the  time 
of  the  attempted  location  thereof  <m  or  about 
April  12, 19CK!,  or  for  more  than  a  year  there- 
after, and  long  after  the  location  on  the 
same  ground  of  tbe  Cecilia,  Flora,  Marie, 
Seymour,  and  Cyril  claims  of  defendant,  dis- 
tlncUy  marked  on  the  ground,  or  marked  at 
all,  80  that  its  boundaries  could  be  readily 
traced."  Plaintiffs  appeal  from  the  Judgment 
on  transcript  of  all  the  proceedings  in  tho 
case. 

Tiien  are  but  two  questions  discussed  in 
the  briefs:  First,  assuming  that  Madeira 
made  a  location,  was  it  void  because  of  the 
excess  of  land  included  in  It?  And,  second, 
was  his  location  marked  on  the  ground  so 
that  its  boundaries  could  be  readily  traced) 

Plaintiffs  introduced  a  blueprint  map  of 
the  original  Madeira  location  and  as  it  was 
corrected  on  a  relocation  by  Madeira  In  June, 
1906.  With  the  aid  of  this  map  and  the  tes- 
timony of  plaintiffs*  witness  RUey,  who  made 
the  survey -for  plaintiffs,  a  fairly  dear  con- 
ception may  be  gained  of  what  Madeira  did, 
as  shown  by  his  testimony,  in  making  his  lo- 
cation In  April,  1905.  Austin  creek  passes 
along  a  considerable  portion  of  the  southerly 
end  line  of  the  claim  and  meaudem  alone  its 
easterly  boundary  trending  easterly  at  tho 
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northerly  end  Une,  as  we  understand  the 
nwp ;  the  points  of  the  compass  are  not  indi- 
cated. A  trail  ran  along  near  this  creek 
which  was  the  means  used  by  Madeira  In 
passing  from  one  part  of  the  claim  to  another 
to  locate  his  corners.  As  near  as  we  can 
understand  the  process  from  his  testimony, 
he  made  right  angle  offsets  where  be  conld 
and  estimated  the  distances  by  stepping  off 
the  land.  The  country,  he  testified,  Is  very 
rough  and  hilly  and  corered  with  a  dense 
growth  of  chaparral  along  the  east  Une  im- 
passable and  generally  difficult  to  penetrate 
except  by  cutting  one's  way  through.  The 
notice  posted  by  him  was  as  follows :  "Aus- 
tin Creek,  April  12,  1905.  Notice  of  Mineral 
LocatioD.  I  the  undersigned  claim  1,500  feet 
by  600  feet  of  this  lode  for  mining  purposes. 
Located  In  Sec.  21  Twp.  9  N.  R.  11  W.  ad- 
joining the  lands  of  Dr.  Otner  near  Redslide, 
beglnxdng  at  a  tree  and  stake  with  monu- 
ments on  south  bank  of  East  AustlA  creek 
running  1.500  feet  In  a  northwest  and  soutn- 
east  direction,  with  300  feet  on  each  side  of 
lode  with  comer  stakes  and  monuments  on 
each  comer.  Lode  crops  high.  Claimed  for 
qulcksllrer,  gold,  silver  or  magneslte.  George 
Madeira." 

Hla  claim  Is  In  section  20  and  not  section 
21,  as  stated  In  the  notice.  Madeira  was 
fiimlllar  with  the  locality  and  with  this  par- 
ticular  ground  and  had  made  mineral  loca- 
tions before  and  Calmed  to  know  the  requi- 
sites of  the  law  governing  the  method  of 
m^dng  Uiem.  He  bad  some  knowledge  of 
suiTQing  and  clvU  engineering  and  carried 
a  pocket  eompass  on  April  12, 1906.  He  tes- 
tified:  Tlat  he  placed  the  first  notice  at 
'*QiB  point  of  dlscoTOT  abODt  16  teet  from 
the  (sontlO  end  of  the  ledge  on  the  sooth 
bank  of  the  creek.  *  *  *  On  account  of 
the  cxeefc  raising  In  the  winter,  it  wonld 
carry  It  away  if  It  was  on  the  ledge.  *  •  • 
Bnilt  a  mtmnm^t  of  rock  around  the  base 
of  the  tree  where  the  notice  was  posted,  and 
that  was  the  centot  of  the  ledge  or  lode."  He 
thai  followed  the  trail  leading  up  and  down 
the  cre^  to  a  point  ven  "there  was  a  pair 
of  bars  directly  upon  the  trail."  He  picked 
up  A  board  which  he  found  at  the  base  of  a 
so-called  Juniper  tree,  nailed  It  to  the  tree, 
and  on  It  nailed  a  copy  of  hla  notice.  He 
testified  that  any  ime  going  through  these 
bars  would  see  the  notice.  This  was  what 
he  Izitended  as  his  southwest  comer.  It  was 
276  feet  away  from  where  it  should  have 
been  as  shown  In  the  corrected  location.  He 
found  his  southeast  comer  by  following  the 
tralL  **I  wonld  st^  stralght.east  and  thai 
olbet  and  go  east  i^ain  to  maintain  as 
straight  a  line  as  It  was  posslUe  to  do." 
Reaching  what  he  supposed  was  the  south- 
east comer,  he  testified:  'Posted  a  notice 
and  built  a  monument  of  earth  there.  There 
was  no  stone  there.  I  had  what  I  call  my 
geological  pick,  and  I  dc«  up  the  earth  and 
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made  a  mound  of  earth  and  put  a  picket 
from  the  fence  in  It  and  nailed  the  notice 
on  the  fence."  This  was  In  fact  283  feet  be< 
yond  where  It  should  have  been.  There  was 
no  evidence  as  to  the  size  of  this  monument, 
nor  was  there  any  evidence  that  he  drove 
the  picket  into  the  ground.  He  then  follow- 
ed the  trail  "on  the  right  bank  of  the  creek 
1,500,"  measuring  the  supposed  distance  by 
stepping,  to  what  he  intended  as  his  north- 
east comer,  where,  he  testified,  he  "built  a 
monument  of  rocks  and  placed  a  stake  in  it 
Inunedlately  on  the  bank  of  the  creek."  The 
size  of  the  monument  Is  not  given,  nor  does 
It  appear  that  the  stake  was  driven  In  the 
ground,  nor  how  It  was  placed  among  the 
rocks.  This  point  was  145  feet  north  and 
away  from>  where  It  should  have  been.  "I 
then  went  directly  west  and  stepped  the 
ground  the  same  way  as  I  did  before.  It  Is 
very  difficult  to  get  across  the  creeks,  and  I 
bad  to  gue^  at  the  distance.  •  *  *  Then 
I  came  to  the  center.  I  called  It  the  center 
of  the  claim  again,  and  there  I  built  a  large 
stone  monument  In  the  gulch.  In  a  little  bit 
of  a  gulch  that  came  down  there,  *  *  * 
and  placed  a  stake  In  that,  but  no  notice  on 
that  end  at  all.  From  there  I  went  west  300 
feet  from  that  stepping  it  up  the  hill  through 
the  brnsb.  There  I  found  a  small  dry  tree, 
I  suppose  three  or  four  feet  In  diameter.  I 
broke  the  top  off  and  dug  a  mound  of  earth 
again  with  a  pick.  There  was  some  smaA 
boulders  of  rocks  lying  around  there^  and  I 
gathered  them  up  and  piled  them  around  the 
base  of  tlie  tree.  That  marked  the  northw^ 
comer  of  the  claim.'*  Tbia  was  804  feet 
north  of  where  bis  comer  should  have  been 
on  the  west  side  of  his  dalm,  which,  accord- 
ing to  Ids  testimony,  was  practically  tmpass- 
able,  and  he  made  no  effort  to  get  through 
it.  Summing  up  the  matter,  the  court  said. 
In  its  opinion  printed  in  defendants*  brief: 
"Madeira  intended  to  Bte;p  olT  a  f^lm  1,500 
feet  bj  600  feet,  hut  he  really  marked  out 
an  Irregular  poraUdogram  over  2.000  feet 
long  on  the  west  side,  1,600  feet  in  the  center, 
1,700  feet  on  the  east  side,  and  probab^  800 
feet  wide  on  the  norUi  Me."  Madeira  visit- 
ed hla  claim  twice  prior  to  defendants'  loca- 
tion, once  in  April  and  once  in  July,  and  re- 
newed some  of  his  notices,  hut  placed  no 
new  ones  and  did  nothing  more  towards  mark- 
ing his  dalm.  He  also  took  away  some  speci- 
mens of  the  rock,  but  performed  no  work  on 
the  claim.  He  did  nothing  further,  except  in 
March,  1906,  he  attempted  a  sarvegr  but  was 
prevented  by  the  adverse  locators,  until  in 
June,  1906,  when  he  made  a  resurvey  as 
shown  by  the  map  attached  to  the  transcript. 
He  was  aa.  his  dalm  In  the  latter  part  of 
1905,  some  Ume  after  defendants'  location 
was  made,  and  met  Arnold,  one  of  the  con- 
tesHng  locators  who  were  at  work  oni  the 
mine.  He  then  expressed  to  Arnold  the  be- 
lief that  he  (Amol^  was  on  hla  (Madeira» 
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claim ;  but  nothing  further  occurred  then.  He 
nlade  no  protest  and  offered  no  objection  to 
the  locators'  possession. 

Witness  Bradley  qualified  as  a  aurveyor 
and  drll  and  mining  en^neer.  He  was  em- 
ployed, In  September,  1905,  to  snrrey  and 
assist  defendant's  grantors  in  locating  their 
mines  and  running  lines  and  establishing 
monuments.  He  was  there  for  10  days  so 
engaged.  His  attention  was  called  to  the 
bars  mentioned  by  Madeira  and  a  cabin  east 
of  the  outcropplngs  where  Madeira  testified 
be  posted  a  notice  on  a  picket  fence.  He 
testified  that  he  was  at  these  points  and  saw 
no  notices.  "Q.  Did  you  cover  the  territory 
carefully  around  that  deposit?  A.  Yes,  sir ; 
very  carefully.  Q.  Did  you  cover  the  ter- 
ritory that  could  be  described  by  ti  parallelo- 
gram 1,500  feet  long,  the  center  line  running 
southeasterly  and  northwesterly  from  the 
outcrop  300  feet  on  each  aide?  A.  Yes,  sir ; 
I  did.  Q.  Did  you  find  at  or  near  any  of  the 
corners  of  such  a  figure  or  at  tiie  center  Hue 
any  monument  or  remains  of  a  monument  of 
any  kind?  A  Well,  only  one  monument  In 
the  creek  on  the  lode  line,  which  had  been 
very  recently  established  there,  •  *  •  on 
the  southerly  end  of  the  lode."  It  was  shown 
that  this  monument  was  not  one  made  by 
Madeira.  ".Q.  Mr.  Bradley,  did  you  discover 
any  evidence  that  a  line  had  been  run  north 
or  northeasterly  from  the  outcrops?  A.  None 
At  all;  no  blazed  line;  no  brush  cut  out" 
Other  witnesses,  who  had  formed  part  of  the 
surveying  party,  gave  simitar  testimony. 
Witness  Arnold,  one  of  the  locators  of  de- 
fendants' mines  in  conflict  with  the  Madeira 
mine,  in  the  last  part  of  August,  19(^,  went 
to  the  located  ground  vrith  his  partners,  Da- 
vis and  Woods,  and  with  them  was  Mr. 
Cooper,  state  mineralogist.  Their  particular 
object  was  to  "expert  this  land  for  oil." 
The  party  was  there  two  days.  He  testified: 
"We  were  ezandnlng  the  veins  that  were 
shovra  on  the  ground  and  also  looking  to  see 
whether  it  had  been  located  recently."  When 
asked  if  he  saw  "any  location  notice  or  stakes 
upon  or  in  the  neighborhood  of  that  ground," 
he  answered,  "We  did  not"  Asked  what  In- 
vest^tlon  th^  made,  he  answered,  "We 
were  traveling  on  the  ground  In  a  radius  of 
perhaps  700  or  800  feet  hunting  for  corners, 
markings,  or  anything  that  would  indicate  a 
location  that  had  been  made  there  recently." 
He  saw  old  markings  on  trees, weather-beatoi, 
old  blazes,  but  no  evidences  of  recent  mark- 
ings. His  attention  was  called  to  particular 
points  mentioned  by  the  witnesses  for  plain- 
tiffs and  testified  that  he  saw  no  notices. 
Plaintiffs  introduced  witnesses  who  testified 
that,  tn  the  month  of  May  and  in  the  early 
part  of  jQly,  1906,  tiiey  saw  the  notice  posted 
on  the  Juniper  tree  at  the  bare  testified  to  by 
Madeira  and  also  on  the  jacket  fence.  Wit- 
ness Riley  testified  tor  plaintiffs.  He  was 
employed  to  make  the  resurrey  and  reloca- 
tion of  the  Madeira  mini^  In  June,  190& 


After  describing  his  work,  which  was  oub' 
to  establish  the  comers,  he  was  asked:  "Q. 
What  did  you  see  there  at  or  near  any  of 
those  comers?  A.  On  the  north  lode  line 
there  was  a  small  tree  that  had  been  broken 
off,  a  dead  tree,  and  there  ^ere  two  or  three 
stones  around  the  bottom  of  It"  That  was 
98  feet  from  the  lode  line  and  364  feet  from 
where  he  established  the  northwest  comer. 
There  were  no  marks  on  that  tree.  "On  the 
northeast  comer  there  were  a  few  scattered 
stones,  looked  as  thou^  they  had  been  piled, 
some  monument" — (Intermpted).  That  was 
45  feet  from  where  he  established  the  north- 
east coraw.  "Down  the  cre^  some  distance 
*  *  *  there  was  a  tree  standing  there 
with  some  nails  In  It  *  *  •  That  was 
276  feet  from  the  southwest  comer."  On 
cross-examination  his  attention  was  called  to 
the  fence  and  cabin  near  where  Madeira 
claimed  to  have  posted  a  notice.  He  testi- 
fied: "There  was  a  fence  but  no  comer 
there,  no  monument."  He  testified  that  this 
point  was  283  feet  from  the  southeast  comer 
as  he  established  It  He  found  nothing  at 
this  latter  point  and  "nothing  In  tliat  neigh- 
borhood Uiat  would  Indicate  a  mining  claim." 
He  testified  that  he  found  no  markings  ot 
any  kind  at  the  southwest  comer  nor  within 
100  feet  radius.  At  the  newly  located  north- 
east corner  he  saw  nothing,  but  at  a  point 
145  feet  from  there,  pointed  out  to  him  by 
Madeira,  he  "foimd  some  loose  stones  which 
appeared  as  having  been  a  stone  mound  at 
one  time.  There  were  different  mounds 
around  there  in  places.  There  had  been,  I 
suppose,  some  old  locations  or  something. 
I  noticed  some  mounds. down  below  there  on 
the  creek.  I  don't  know  what  they  were 
there  for." 

Section  2320  of  the  Revised  Statntea  of  the 
United  States  provides  that  "bo  claim  shall 
exceed  more  than  three  hundred  feet  on  each 
side  of  the  middle  of  the  v^  at  the  sur- 
face."   U.  S.  Oomp.  Stats,  p.  1424. 

[1]  It  does  not  follow  that  the  location 
Is  invalid  where  the  locator  Includes  vrlthln 
the  boundaries  of  his  claim  more  than  the 
law  permits.  "He  is  entitled  nevertheless  to 
hold  to  the  limit  which  the  law  authorises 
within  the  limits  laid  out  and  only  the  ter- 
ritory embraced  within  his  boundaries  wUch 
is  in  excess  of  these  limits  is  to  be  rejected." 
McEUlIgott  T.  Krogfa,  ISl  CaL  126,  90  Pac 
823.  Jhis  rule  presupposes  a  location  whldi 
'injures  no  one  at  the  time  it  la  mad^  and 
where  ft  has  been  made  In  good  faith."  lind- 
1^  on  Mines,  |  962.  The  m^  fact  tSxea, 
that,  In  estabUshlng  his  exterior  boundaries, 
tiie  locator  has  marked  out  too  great  a  quan- 
tity of  land,  does  not  necrasarily  Invalidate 
his  location.  Where,  however,  tiie  locator 
relies  upon  the  comers  he  has  established 
or  has  attempted  to  mark  as  Indlda  of  the 
location  of  the  lode  or  ledge,  a  different  ques- 
tion may  arise  and  a  different  rule  may  gov- 
ern. If  the  courses  are  so  widely  separated 
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from  where  tbey  ougbt  to  be  as  to  bear  no 
apparent  relation  to  the  lode,  L  e.,  are  so  re- 
mote as  to  ;|U8tify  a  reasonable  inference  by 
one  seeing  the  comerB  that  they  were  not 
Intended  to  apply  to  the  lode  in  questloa,  they 
would  add  little,  if  any, -force  to  the  claim 
Uuit  the  law  had  been  compiled  with,  ^d 
this  vonld  be  Npedally  tme  If  the  notice 
once  posted  at  the  discorery  point  had  dis- 
appeared ox  the  lode  line  was  not  distinctly 
mailced.  **Xf  iSbe  preliminary  notice  is  want- 
ing, there  would  be  nothing  to  guide  the  sub- 
sequent locator,  and  the  excesslTe  location 
sbonld  be  InAA  worthless  for  any  purpose." 
Ledonx  v.  Forester  (G.  C.)  94  Fed.  600. 

A  sabseqneDt  locator  coming  on  the  ground 
and  finding  an  uncertain  marking  of  the  dis-' 
CO  very  pcdnt  and  lode  line,  and  yet  snfflcient 
to  aroase  inquiry  and  require  ezamlnatloTi 
for  exterior  boundaries,  would  not  tw  re- 
quired to  go  much,  if  any.  beyond  the  lateral 
llndts  to  look  for  comers -or  other  markings 
of  the  boundai^;  and  certainly  be  would 
not  be  charged  with  notice  where  the  mark- 
ings of  the  corners  were  so  far  from  where 
they  properly  belonged,  so  obscure  and  lack- 
ing in  permanency  as  In  the  present  In- 
stance, and  In  a  country  densely  covered  with 
chaparral,  and  ^ere  the  com«rs  were  not 
Indicated  by  blaidng  of  trees  or'  cutting  out 
of  bmsh  or  otherwise  marking  |h^  location. 

An  InstmctiTe  opinion  by  Judge  Hanford 
Is  found  In  Ledoux  t.  Forester  (O.  C.y  91 
Fed.  600,  where  the  requirements  of  the  stat- 
ute are  stated  and  the  suggestions  last  above 
made  are  given  significance.  It  was  there 
said :  "Where  the  country  is  broken  and  the 
view  from  one  corner  to  the  other  Is  ob- 
structed by  interrening  gulches  and  timber 
and  brush.  It  Is  necessary  to  blaze  the  trees 
along  the  lines,  or  cut  away  the  brush  and 
set  more  stakes  at  such  distances  that  they 
may  be  seen  from  one  to  another,  or  dig  the 
ground  np  in  a  way  to  indicate  the  lines  so 
that  the  boundaries  may  be  readily  traced. 
The  least  that  can  be  required  of  locators. Is 
that  the  comer  stakes  shall  not  be  so  far 
apart  as  to  include  an  area  considerably 
f^reater  than  the  size  of  the  claim  as  describ- 
ed In  the  posted  notice,  or  greater  than  the 
law  allows  to  be  included  In  a  single  claim. 
1  admit  the  rule  that  a  location  which  is 
made  in  other  respects  in  conformity  to  law, 
but  which  is  greater  in  length  or  width  than 
the  law  permits  to  be  taken  In  one  claim,  is 
aot  for  a  mere  error  in  that  respect,  void, 
exc^t  as  to  the  excess ;  but  when,  as  in  this 
ease,  the  validity  of  the  location  is  disputed 
for  alleged  failure  to  fulfill  the  requirements 
of  the  law  with  reference  to  marking  the 
claim  upon  the  ground,  so  that  the  bounda- 
ries can  be  readily  traced,  the  length  of  the 
lines  and  the  distance  between  stakes  must 
be  taken  Into  account  In  connection  with  the 
other  facts  proved,  for  the  purpose  of  deter- 
mining this  question.  It  Is  obvious  that  If 
a  person,  measuring  from  the  stakes  at  one 
end  of  the  claim,  the  required  distance  In  the 


direction  indicated  by  the  nodce  of  locatlou 
does  not  find  the  other  end  stakes,  nor  any- 
thing else  to  guide  him  to  where  the  staEes 
may  be  found,  he  may  reasonaUy  conclude 
that  such  comet  stakes  have  not  been  set 
and  that  Uie  location  is  void.  In  such  a  case 
the  excessive  distance  between  the  corner 
stakes  Is  misleading,  and  a  locator  who  has 
committed  such  an  error  has  failed  to  com- 
ply with  the  law." 

[2]  The  cases  which  protect  the  locator 
where  be  exceeds  the  legal  lateral  limits  are 
cases  where  he  has  marked  his  point  of  dis- 
covery and  lode  line  and  has  made  what 
would  otherwise  be  required  in  making  a 
valid  location  under  section  2324  of  the  U. 
S.  Statutes  (U.  S.  Comp.  St.  1901,  p.  1426), 
which  provides  that  "the  location  must  be 
distinctly  marked  on  the  ground  so  that  its 
boundaries  can  be  readily  traced."  And  this 
brings  us  to  the  question  chiefly  argued  la 
the  briefs:  Was  the  location  so  distinctly 
marked  as  that  Its  boundaries  could  be  read- 
ily traced? 

In  Gleeson  v.  Martin  White  M.  Co.,  13 
Nev.  442,  cited  by  both  parties,  will  be  found 
an  Illuminating  discussion  of  the  mining  law. 
Beatty,  J.,  speaking  for  the  court,  said :  "One 
of  the  Imperative  requirements  of  the  statute, 
an  Indispensable  condition  precedent  of  a 
valid  location,  Is  that  It  shall  be  'distinctly 
marked  on  the  ground  so  that  the  bounda- 
ries can  be  readily  traced.' "  Quoting  from 
Golden  Fleece  Ck>.  v.  Cable  Con.  Co.,  12  Nev. 
312,  be  said:  "It  Is  true  that  the  vein  is 
the  principal  thing  and  that  the  surface  Is 
but  an  Incident  thereto;  but  It  Is  also  true 
that  the  mining  law  has  provided  no  means 
of  locating  a  vein  except  by  defining  a  sur- 
face claim,  including  the  cropplngs,  or  point 
at  which  the  vein  Is  exposed,  and  the  part 
of  the  vein  located  Is  determined  by  refer- 
ence to  the  lines  of  the  surface  claim.** 
Again:  "How  soon  after  the  discovery  of 
the  vein  'the  location  must  be  distinctly 
marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced'  (R.  8.  |  2324),  we  do 
not  decide ;  but  until  It  Is  so  marked  we  are 
clear  that  the  location  is  not  complete,  and 
the  law  has  not  been  complied  with."  The 
opinion  points  out  that  the  object  of  the  law 
in  requiring  the  location  to  be  marked  on  the 
ground  is  "to  fix  the  (dsdm,  to  prevent  float- 
ing and  swinging,  so  that  those  who  in  good 
Aiith  are  looking  for  unoccutrfed  ground  In 
the  Ticlntt7  of  previous  locations  may  be  ea- 
abled  to  ascertain  exactly  what  has  been  ap- 
propriated in  order  to  make  their  locatlona  up- 
on the  residue."  It  la  further  shown  that  the 
statute  does  not  in  terms  require  the  bound- 
ariea  to  be  marked,  bnt  requires  the  '*tooatioH 
to  be  so  marked  that  its  boundaries  can  be 
readily  traced."  The  learned  Justice  adds: 
"It  would  be  safer,  and  therefore  better,  to 
comply  with  the  recommendation  of  the  land 
office  and  erect  stakes  at  the  corners  of  the 
claim;  but,  if  the  grand  object  of  the  law 
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la  attained  by  the  marking  of  a  center  line, 
we  can  see  no  reason  wby  It  should  not  be 
allowed  to  be  sufficient"  This  rule  Is  not 
everywhere  acc^ted,  nor  do  we  think  It 
necessary  In  the  Instant  case  to  express  a 
definite  opinion  upon  It  If  the  rule  In  the 
Gleeson  Case  may  be  applied,  we  must  al- 
ways remember  what  were  the  tacts.  The 
Paymaster  claim,  the  one  giving  rise  to  the 
rul^  was  matked  "by  means  of  the  two 
stakes  at  the  ends  of  the  claim  on  the  line 
of  the  cropplnga  and  by  the  location  monu- 
ment at  the  point  of  discovery."  Further- 
more, said  the  court,  "It  la  to  be  observed 
that  there  Is  no  question  that  the  locators 
of  the  Paymaster  were  the  original  discov- 
erers of  the  ledge  in  controversy ;  that  tfa^r 
claim  was  notorious;  that  they  and  their 
successors  have  continued  to  occupy  and  de- 
velop the  propwty;  that  the  Shark  locators 
were  aware  of  the  prloi^ty  of  the  Paymaster 
claim.**  Such  were  the  tacta  in  view  of 
which  it  was  held  that  tlie  location  was  anf- 
'  fldently  marked  on  the  ground. 

The  facta  In  the  present  case  differ  widely 
and  radically  from  the  facts  in  the  Gleeson 
Case  in  80  far  as  Uie  markings  of  the  center 
line  are  concerned.  Assuming  all  that  Ma- 
deira testified  to  be  tm^  what  did  he  do? 
We  quote  from  ttie  c^bilon  of  the  trial  juttee : 
"George  Madeira  testified  that  he  had  long 
been  familiar  with  the  ledge  of  magneslte  at 
this  point  and  that  on  April  12,  1905,  he 
visited  It  for  the  e^ess  purpose  of  locating 
a  mine  on  it;  that  on  tbto  date  the  ledge 
was  vacant  and  showed  no  signs  of  ever  hav- 
ing been  worked ;  that  on  this  day  he  posted 
three  notices  and  monuments  on  the  claim 
as  foUdws:  The  first  notice  was  placed  at 
the  point  of  discovery,  about  15  feet  from  the 
end  of  the  ledge  on  the  south  bank  of  Austin 
creek,  and  he  built  a  monument  of  rock 
around  the  base  of  the  tree  upon  which  the 
notice  was  posted.  The  second  notice  was 
tacked  on  a  board,  which  board  was  nailed  on 
a  juniper  cedar  tree  at  a  place  where  there 
was  a  pair  of  bars,  near  the  trail  running  be- 
side the  creek;  this  was  at  the  southwest 
corner  of  the  claim.  The  third  notice  was 
posted  by  nailing  It  on  a  fence  and  making  a 
mound  of  earth  and  placing  a  picket  In  It 
This  was  the  southeast  comer  of  the  claim. 
A  cop;  of  these  notices,  which  were  all  alike, 
was  recorded  by  him  In  Book  G  of  Promiscu- 
ous Records  at  page  332,  of  Sonoma  County 
Records,  April  15,  1905.  He  then  stepped 
off  what  he  thought  was  1,500  feet  along  the 
trail  on  the  right  bank  of  the  creek,  but 
what  was  in  reality  200  feet  or  more  than 
the  1,500  feet,  and  built  a  monument  of  rocK 
and  placed  a  picket  In  it  This  was  the 
nortbeast  corner  of  the  claim.  He  then  step- 
])ed  off  what  he  thought  was  300  feet  to  the 
west  and  built  a  large  stone  monument,  in  a 
little  gulch  and  placed  a  stake  in  it,  but  did 
not  post  any  notices.  This  was  th0  north 
center  line  of  the  claim.   He  then  stepped 
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what  he  thought  was  300  feet  west  of  this 
and  found  a  small  dry  tree,  3  or  4  Inches  in 
diameter,  the  top  of  which  he  broke  off,  and 
dog  a  small  mound  of  earth  and  piled  some 
small  rocks  around  the  base  of  the  tree. 
Tills  was  the  northwest  comer  of  the  claim." 

No  notice  was  posted  at  the  south  and  o&i' 
ter.  Only  the  point  of  discovery  and  the 
north  and  center  were  thus  marked,  and 
these  two*  points  were  nearly  the  entire  length 
of  the  claim  apart  There  were  no  biasings 
or  other  markings  of  the  center  line;  the 
country  wm  rough  and  bmshy,  and  nether 
end  of  tlia  dalm  was  visible  bom  the  other. 
It  is  obvious  that  the  Gleeson  Oase  gives  no 
support  to  the  claim  that  the  qoxUk  line  was 
-Buffldently  marked  to  bring  it  within  the  re- 
quirements of  the  statute. 

it,  4]  Madeira's  resurvey  and  relocation, 
ma^  in  June,  1806,  are  convincing  evidence 
that  he  did  not  regard  bis  claim  as  distinct- 
ly marked  on  the  ground.  At  best  bis  loca- 
tion was  only  such  as  would  have  entitled 
lilm  within  a  reasimable  time  aftor  dl»- 
coveiT  to  mark  his  boundaries,  either  by  def- 
initely marking  his  center  Une^  as  was  done 
in  the  Gleeson  Case,  or  both  marking  that 
line  and  his  exterior  boundaries,  before  con- 
fllcttng  rights  accrued.  Lludley  on  Mines, 
i  373.  He  knew  that  deffendantHi  grantors 
had  located  the  ground  and  were  at  work  on 
It  In  S^tember,  190S.  Ti»  evidence  is  that 
the^  performed  a  large  amount  of  labor  on 
the  mine;  ttiat  tlielr  possession  was  unbro- 
ken from  the  date  of  their  location;  th^ 
good,  faith  Is  not  seriously  questioned ;  th^e 
Is  no  evidence  that  th^  knew  of  Madeira's 
location  whra  they  made  their  location,  or 
until  in  October,  unless  Imparted  con8tmc> 
lively  by  the  recorded  notice,  which  cannot 
be  said  to  give  notice,  for  It  does  not  Identify 
the  lode.  With  this  knowledge  on  his  t>art 
and  this  Ignorance  on  their  part  Madeira 
made  no  further  attempt  to  mark  his  loca- 
tion on  the  ground  until  In  March,  1906^ 
This  we  do  not  think  was  within  a  reasonable 
time  under  the  circumstances. 

Upon  the  sufficiency  of  the  steps  taken  by 
Madeira  to  make  a  location,  we  content  our- 
selves with  the  view  expressed  the  learn- 
ed trial  Judge.  We  quote : 

[5]  "And  the  marking  upon  the  ground 
should  be  made  so  certain  and  so  plain  that 
any  one  prospecting  in  the  same  locality 
would  have  no  trouble  In  locating  the  exact 
ground  claimed.  Measured  by  the  above  rule, 
was  the  marking  of  the  claim  b;  Madeira 
Bufflcient?  This  statute  (section  2324,  Rev. 
Stat)  does  not  require  that  a  notice  shall 
be  recorded.  Nor  does  It  require  that  a  no- 
tice shall  be  posted  on  the  claim.  It  leaves 
these  matters  to  the  regulations  of  the  local 
laws.  The  local  laws  generally  require  that 
a  notice  shall  be  posted,  and,  even  In  the  ab- 
sence of  such  a  re<iulrement,  it  would  be  a 
very  proper  aid  to  the  description.  But  the 
statute  does  not  require  It  Carter  v.  Baclga- 
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Inpl,  83  CaL  188  [23  Pac.  361].  It  iB  conced- 
ed in  this  action  tliat  theie  are  no  local  min- 
ing lawB  governing  the  location  of  the  claim 
In  dlspnte.  All  of  the  authorities  agree  that 
an7  marking  by  which  the  location  may  be 
readily  traced  Is  auflScient  I  tiilnk  that  the 
following  citations  state  the  law:  'All  of 
the  antlforitles  agree  that  any  markings  on 
the  ground  by  stakes,  monuments,  mounds, 
and  written  notices  whereby  the  tKnindarles 
can  be  readily  traced  are  sufficient*  Book 
T.  Justice  Min.  Co.  (C.  a)  B8  Fed.  113.  and 
cases  cited.  'If  a  third  party  intending  to 
locate  can  readily  ascertain  from  what  has 
been  done  hy  the  prior  locator,  the  extent 
and  boundaries  of  the  claim  so  located,  then 
the  object  of  the  statute  has  been  accom- 
plished.' Kern  Oil  Co.  t.  Crawfbrd.  143  Gal. 
302  [76  Pac.  1112,  3       B.  A.  (N.  S.)  903]. 

[6]  "Applying  the  above  rule  to  the  four 
comers  as  located  by  Madeira,  I  do  not  think 
that  it  can  be  said  that  any  of  them  come 
within  the  rule.  His  souttiwest  comer  was 
a  copy  of  the  notice  tacked  on  a  board  and 
nailed  on  a  Juniper  tree  276  feet  beyond  the 
point  where  It  should  have  '^eea  located. 
This  notice^  after  describing  the  lode,  called 
for  *cDrMr  stakes  and  monuments  on  each 
comer.'  This  posting  of  a  notice  without  a 
monoment  could  not  be  said  to  be  sufficient 
to  notify  a  third  party  who  was  seeking  to 
locate,  that  this  was  his  comer.  His  south- 
east corner  was  made  by  nailing  his  notice 
on  a  locket  fence,  and  with  his  geological 
pick  he  'made  a  mound  of  earth  and  put  a 
picket  from  a  fence  In  It*  This  was  at  a 
point  283  feet  beyond  where  It  should  have 
been.  There  la  no  testlbiony  as  to  whether 
this  mound  was  six  inches  or  six  feet  high. 
If  It  bad  been  high  enough  to  keep  the  picket 
from  telling  over  of  its  own  weight  It  would 
have  taken  years  of  erosion  to  obliterate  It 
y^  there  Is  no  evidence  that  anyone  ever 
saw  it  again.  And  a  notice  nailed  on  a  pick- 
et fence  would  in  all  probability  not  last 
long  In  the  mountains.  His  northeast  corner 
was  made  by  building  a  monument  of  rock 
and  placing  a  stake  in  It  The  stake  was 
not  driven  In  the  ground,  nor  was  the  size  of 
the  monument  given.  This  was  14&  feet 
north  of  where  It  should  have  been  located, 
in  a  country  that  was  'extremely  broken  - 
and  rough  and  covered  densely  with  chapar- 
ral' (Madeira's' testimony).  And  there  were 
other  monuments  near  by  (Riley's  testimo- 
ny). His  northwest  corner  was  made  by 
breaking  off  the  top  of  a  small  dead  tree  3 
or  4  inches  in  diameter  and  digging  a  mound 
of  earth  with  his  pick,  and  piling  some  small 
boulders  about  the  base  of  the  tree.  This 
was  364  feet  north  of  where  his  corner  should 
have  been  on  the  west  side  of  his  claim, 
which,  according  to  his  testimony,  was  prac- 
tically impassable,  and  he  made  no  effort  to 
get  through  it  While  the  law  Is  as  has  been 
quoted,  that  where  a  locator  has  by  mistake 


In  good  foith  -laid,  off  more  land  in  his  claim 
than  he  was  entitled  to,  it  Is  void  for  the 
excess  only,  I  do  not  think  that  It  can  be 
held  that  monuments  of  as  temporary  a  diar- 
acter  as  Madeira  testified  that  he  built  in  an 
extremely  broken  and  rough  country  densely 
covered  with  brush  and  at  points  so  far  away 
trom  where  the  real  comers  should  have  been 
placed,  where  there  were  a  good  many  other 
monumenba  of  Uke  diaracter,  with  oothing 
to  Identic  them  as  comers  of  this  j^irti^ular 
claim,  can  be  said  to  come  within  the  rule  as 
above  laid  down,  as  being  sufficient  to  notify 
third  parties  of  what  has  been  done-t^  prior 
locators.  There  has  been  but  one  exception 
made  to  this  rule.  But  that  was  where  the 
■prior  locators  had  done  woric  on  the  daim, 
and  the  junior  locators  knew  the  extent  and 
boundaries  of  the  claim,  and  relied  on  the 
errors  of  the  location  in  an  attempt  to  oust 
the  senior  locator.  The  courts  have  properly 
held  tiuit  having  had  the  knowledge  of  the 
location,  th^  were  not  harmed  and  could 
not  be  held  to  come  within  the  mleu" 

[7]  In  their  brief,  appellants-  call  attention 
to  the  wrors  of  law  alleged  t»  have  been 
committed  in  the  admission  or  rejection  of 
evldraice.  The  brief  states  that  "the  court 
erred  in  permitting  the  witness,"  etc.,  or  "the 
court  erred  In  permitting  the  witness  to  an- 
swer the  following  question,"  citing  page  of 
transcript  The  alleged  orors  are  not  ar- 
gued, counsel  merely  calling  attention  to  the 
exceptions  reserved  by  the  plaintltrs  at  cer- 
tain folios  of  the  transcript  A  point  so  pre- 
sented to  this  court  will  not  be  considered. 
Pigeon  T.  Fuller,  156  Cal.  691,  702,  105  Pac. 
076. 

The  Judgment  Is  affirmed. 

We  concur:  HABT,  jr.;  BTTBNBTT,  X 


(»  Cal.  App.  644) 

NATLOB  V.  ASHTON.    (Civ.  1,108.) 

(District  Court  of  Aimeal,  First  IMatrict  Oftli- 
fornia.   Dec.  9,  1912.   On  Petitloa  for 
Bebearing,  Jan.  8,  1^3.) 

t.  BB0KEB8   (I  00*>— PBETOBlUlfCS   OF  CoN- 
TBACT. 

Where  the  writing  authorizing  a  broker  to 
sell  realty  required  that  .tbe  offer  to  sell  be  ac- 
cepted within  10  days  from  date,  the  broker 
could  not  recover  a  commission  unless  he  ob- 
tained tbe  acceptance  within  that  time.' 

[Ed.  Note.—Pi>r  other  cases,  see  Bmkets, 
Cent  Dig.  I  68;  Dec.  Dig. THS*]. 

2.  Brokbbs  (i  49*)— Right  to  Comuissxon. 

Unless  the  broker  brings  tbe  minds  of  the 
buyer  and  seller  together  upon  an  agreement  of 
sale  and  tiie  price  and  terms  of  the  sale,  he  is 
not  entitled  to  conmiissions. 

[Bd.  Note.— For  other  cassi^  see  Brokers: 
Cent  TAs.  II  70-72;  Dea  Dig.  |  48.*]  . 

3.  Bbokers  (i  50*)— Contract  or  ShcPLoT- 
u£RT— Time  op  Sale. 

Time  is  always  of  the  essence  of  a  contract 
of  employment  to  sdl  realty,  when  a  time  Ihnit 
is  placed  upon  tbe  sale. 

[Ed.  Not9.-<FDr  other  eases,  <ee  BnriKrs. 
Cent  Dig.  |  68;  Dec  Dig.  f  SO.*] 


•For  etber  cuu  bm  same  topic  ud  seetlott  NVUBBR  In  Dw.  Die.  *  Am.  Dl«.  Kejr^No.  SeriM  *  lUp'r  Jotexv 
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4.  Bbokbbb  <8  86*)— Action  fob  Ooiaassion 

— Sdfficiency  of  Bvidenck. 

Bvidence  in  an  action  for  commiasions  for 
procuring  the  Bale  of  realty  held  to  show  that  no 
exchange  or  sale  was  effected  by  the  broker. 

[Bi.  Note.— For  other  cases,  see  Brokers, 
CenL  Dig.  Sf  116-120;  Dec.  JXg.  §  86.«] 

5.  Appe&i,  and  Crbob  (t  1043*)— Harulebb 
Ebbob— Exclusion  of  Evidence. 

Any  error  in  suBtaining  an  objection  to  a 
QuestiOD  on  croea-ezamination  of  defendant  on 
the  groQiul  that  the  counsel  was  reading  from 
wbat  purported  to  be  defendant's  deposition 
whieh  was  not  signed  by  her  was  not  reversible, 
especially  where  counsel  waa  given  permission 
to  fully  cross-examine  defendant  as  to  ber  tea- 
timony,  and  only  prevented  from  readio^  a  series 
of  questions  from  the  unsigned  depositfon  be- 
fore examining  her  upon  the  facts  covered  there- 
by, after  which  he  was  permitted  to  use  tbe 
deposition  for  impeachment  purposes. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  if  4140-4145,  4151,  4158- 
4160 ;  Dec.  Dig.  {  1048.*] 

Appeal  from  Superior  Court,  Alameda 
County ;  Fred  V.  Wood,  Judge. 

Action  by  Charles  E.  Naylor,  Jr.,  against 
Bllen  Lynch  Asbton.  From  a  judgment  for 
defendant  and  an  order  denying  plalntUTs 
motion  for  a  new  trial,  plaintiff  appeals. 
jVfflmied. 

Naylor  A  Biggins,  of  San  Francisco,  for 
appellant  McEee  &  Tashelra,  of  Oakland, 
for  respondent 

HALL,  J.  This  Is  an  appeal  from  a  Judg- 
ment in  favor  of  defendant,  and  tbe  order 
denying  plalntilTs  motion  for  a  new  trial. 

The  action  was  brought  by  plaintiff  as  tbe 
assignee  of  Geo.  H.  Murdo<^  &  Son  to  re- 
cover tbe  sum  of  $500  as  broker's  commis- 
sion under  a  written  contract. 

Murdock  &  Son  had  tbe  property  of  de- 
fendant a  ranch  in  Tehama  county,  listed  for 
sale  or  exchange.  Learning  that  one  Mrs. 
Thompson  owned  a  piece  of  real  property  in 
Oakland  which  she  was  desirous  of  exchang- 
ing for  raneb  property,  tbey  Informed  defend- 
ant thereof  and  sent  her  to  see  Mrs.  Thomp- 
son. All  the  business  was  transacted  on  be- 
half of  the  brokers  by  one  Stanley.  After 
d^endant  had  examined  the  property,  she 
signed  and  delivered  to  Stanley,  for  the  bro- 
kers, a  writing,  dated  September  27,  1909,  In 
which  she  offered  to  sell  and  exchange  her 
said  ranch  for  the  said  property  of  Mrs. 
Thompson  and  the  sum  of  $5,760,  to  be  paid 
In  cash  or  approved  securities  bearing  8  pel 
cent  per  annum.  The  writing  contains  the 
following:  "And  I  agree  to  pay  Geo.  B.  iSxa- 
dock  A  Son  A  commission  of  fSOO  for  th^ 
services  as  agents  In  ettectSng  the  above  sale 
and  exchange.  Mrs.  Thompson  to  be  allowed 
ten  days  from  the  date  hereof  to  examine  the 
randi  and  accept  tbe  above  offer."  This  Is 
the  (mly  written  evidence  of  any  contract 
between  defendant  and  plalntUTs  assignors, 
and  is  the  one  pleaded  and  relied  on  t&r  a 
recovery. 


The  court  found  that  on  or  about  the  20th 
day  of  October,  1900,  said  defendant  traded 
her  said  randi  to  Mrs.  nicanpson  for  her 
said  Oakland  real  estate  and  $2,500  cash. 
But  it  also  found  that  no  sale  or  exchange 
of  said  properties  was  ever  made  or  effected 
by  said  George  H.  Murdock  &  Son  as  pro- 
vided In  the  said  contract  and  that  Mrs. 
Thompson  never  did  accept  the  offer  made 
In  said  contract,  and  never  did  exchange  or 
sell  her  said  property  in  accordance  with 
said  contract  and  that  defendant  did  not  ex- 
tend the  time  within  which  Mrs.  Thompson 
might  accept  said  offer  beyond  the  ten  days 
mentioned  In  said  contract  It  Is  perfectly 
clear  that  upon  these  findings  plaintiff  should 
not  recover.  The  finding  that  an  exchange 
and  sale,  upon  different  terms  and  after  the 
expiration  of  the  time  limit  ^os  made  by 
defendant  with  Mrs.  Thompson,  does  not  en- 
title the  broker  to  recover,  in  the  presence  of 
the  other  findings  that  the  broker  did  not 
effect  the  exchange,  and  that  tbe  time  for 
the  acceptance  of  the  offer  was  never  ex- 
tended, 

[1]  It  will  be  observed  that  the  writing 
relied  on  was  an  offer  to  sell,  which  by  its 
terms  was  to  be  accepted  wttbin  10  days  from 
the  date  of  tbe  writing.  This  time  expired 
on  October  5,  1909.  The  broker's  commis- 
sions were  dependent  on  his  obtaining  the 
acceptance  of  this  offer  within  10  days  from 
Its  ddte.   This  he  did  not  do. 

[2]  "The  duty  assumed  by  the  broker  is  to 
bring  the  minds  of  tbe  buyer  and  seller  to  an 
agreement  for  a  sale,  and  the  price  and  terms 
on  which  It  is  to  be  made,  and  until  this  is 
done  his  right  to  commission  does  not  ac- 
crue." Slbbald  V.  Bethlehem  Iron  Co.,  83  N. 
Y.  382,  38  Am.  Rep.  441.  "It  must  further 
appear  that  the  broker  performed  the  duty 
assumed  by  him  within  the  time  limited  Id 
his  contract,  or  within  such  extension  of  time 
as  may  have  been  granted  by  his  emi^oyer. 
If  he  f&ll  to  do  that  he  is  not  entitled  to  tbe 
commissions,  even  though  he  made  efforts  to 
sell  property,  and  first  called  to  it  the  atten- 
tion of  the  party  who  subsequently  made  the 
purchase,  unless  the  delay  was  caused  by  the 
negUgence,  fault  or  fraud  of  the  owner." 
Zelmer  v.  Antisell,  75  Cal.  509,  17  Pac.  642. 
See,  also,  to  the  same  effect  Aj  res  v.  Thomas, 
116  C^l.  140,  47  Pac.  1013 ;  Ropes  v.  Rosra- 
feld's  Sons,  145  Cal.  671,  79  Pac.  354 ;  Hlcka 
V.  Post,  154  CaL  22,  96  Pac.  878;  Brown  v. 
Mason,  155  CaL  155,  09  Pac.  867, 12  L.  B.  A. 
(N.  S.)  328. 

[S]  Hie  time  limit  for  an  acc^tance  con- 
tained In  the  offer  to  seU  made  by  defendant 
was  a  time  limit  upon  the  employment  of 
the  broker  In  this  casa  His  only  employ- 
ment under  the  writing  was  to  procure  an 
acceptance  of  the  offer  contained  In  the  writ- 
ing. This  he  did  not  do,  either  within  the 
time  fixed  for  such  acceptance  or  at  all. 
Time  Is  always  of  the  essence  of  a  contract 
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of  enqtloyment  to  sell  real  estate  wbere  a 
time  Umlt  Is  i»laced  upon  the.  em^oymeat 
Hides  T.  Post,  sapra.  la  Ropes  t.  Boeen- 
feld's  Sons,  supra,  and  Brown  T.  Mason,  su- 
pra, the  BctlOQs  were  for  broker's  commis- 
sions where  the  sale  had  eventually  been 
made  to  Uie  purchaser  first  found  by  the 
broker,  and  in  each  case  judgment  for  de- 
fendant was  sustained.  The  findings  In  the 
case  at  bar  support  the  Jat^ment  The  evi- 
dence also  fully  supports  the  findings. 

[4]  As  before  stated,  the  offer  of  defend- 
ant fixed  the  time  limit  for  an  acceptance  of 
her  offer  at  10  days,  which  expired  on  Oc- 
tober 6th.  Two  days  before  October  5th  the 
broker  endeavored  to  indnce  defendant  to 
exchange  her  ranch  for  certain  stock,  which 
he  recommended  to  her,  telling  her  that  he 
had  no  hopes  of  doing  any  busiaess  with 
Mrs.  Thompson.  Indeed,  he  informed  de- 
fendant at  that  time  that  the  time  allowed 
Mra.  Thompson  for  an  acceptance  of  the 
offer  bad  expired,  but  examination  of  the 
written  offer  proved  this  to  be  incorrect  So 
again,  after  the  expiration  of  the  10  days, 
the  broker  (Mr.  Stanley)  told  defendant  that 
there  was  no  bope  of  doing  business  with 
Mrs.  Thompaon,  and  tbat  he  would  not  waste 
any  more  time  on  her.  And  be  did  not  there- 
after make  any  forttaM^  effort  to  effect  the 
sale  or  exchange  omtonplated  by  bis  writt^ 
Hns^oyiiwnt,  or  at  all.  Snbeeqaently  de- 
foidaQt,  without  any  assistance  from  plain- 
tifTs  assignors  and  without  their  knowledge, 
opened  n^totlations  witb  Mrs.  Thompson, 
and  anoceeded  In  making  a  trade  wltb  her, 
but  not  upon  the  terms  ot  h&  original  offer, 
but  upon  terms  much  less  advantageous.  It 
is  thus  apparent  that  the  controlling  findings 
are  fully  sustained  by  the  evidence. 

[El  Complaint  Is  made  of  a  ruling  of  the 
court  in  sustaining  an  objection  to  a  ques- 
tion on  cross-examination  put  to  defendant 
by  plaintiff.  The  objection  seems  to  have 
been  based  upon  the  fact  that  counsel  was 
reeding  from  what  purported  to  be  a  deposi- 
tion made  by  defendant,  but  not  signed  by 
her.  The  matter,  even  if  the  court  erred.  Is 
too  unimportant  to  justify  a  new  trial,  es- 
pecially as  the  court  informed  counsel  th&t 
he  might  fully  cross-examine  the  defendant 
about  her  testimony,  and  only  prevented  him 
from  reading  in  the  guise  of  a  question  a 
series  of  questions  and  answers  from  an  un- 
signed deposition  until  he  had  first  examined 
her  as  to  the  ftcts  covered  by  the  deposition, 
after  which  the  court  said  the  deposition 
might  be  used  in  impeachment 

On  the  wbole  record  the  case  seems  to 
have  been  fairly  tried,  and  a  correct  judg- 
Diettt  rendered. 

The  judgment  and  order  are  affirmed. 

We  concur:  TimNON,  P.  J.;  EEEBI- 
GAN.  J. 


On  PetttloD  tor  Refaearinc. 

PER  CURIAM.  Tbe  peUtton  for  a  rehear- 
ing is  denied. 

In  denying  the  petition  for  a  rehearing  we 
deem  It  proper  to  again  call  attention  to  Che 
fact  that  the  only  employment  of  the  broker 
evidenced  by  tbe  writing  relied  on '  was  to 
procure  an  acceptance  of  tbe  spedfic  offur 
made  by -defendant  which  the  broker  never 
succeeded  In  doing,  ^ther  within  the  10  days 
allowed  for  su<ih  acceptance  or  at  alL  The 
broker  was  not  employed  generally  to  effect 
a  sale  or  exchange  of  defendant's  property, 
but  only  to  procure  an  acceptance  by  Mrs. 
Thompson  of  the  offer  to  exchange  and  sell 
contained  In  the  writing  signed  by  defendant. 
In  this  particular  the  case  Is  quite  like  the 
case  of  Holland  v.  Flash,  130  Pac.  S2,  de- 
cided December  19,  1912  (which  Is  since  the 
opinion  in  this  case  was  filed),  by  the  court 
of  appeal  of  the  Second  District,  where  It 
was  In  effect  held  that  under  such  a  con- 
tract the  broker  could  only  recover  on  show- 
ing a  compliance  wltb  the  particular  employ- 
ment evidoiced  by  the  writing. 

(20  Ctl.  App.  79?) 

RETNOLOa  V.  TOBK  SYNDIOATD  OIL  CO. 

et  aL    (Civ.  1,168.) 
(District  Court  of  Appeal,  Second  District  Cal- 
ifornia.   Dec  31,  1912.) 

1.  NovATion  (I  4*>— New  Fobh  or  Indbbtbd- 

NKBS. 

Plaintiff  aod  defendant  corporation,  for 
ithidi  plaintiff  did  certain  work  entitling  him 
to  a  mining  lien,  executed  an  agreement  by 
which  defendant  leased  the  mining  ground  to 
plaintiff  for  a  year  apon  a  royalty  of  10  cents 
per  barrel  for  all  ou  prodaced,  and  plaintiff 
agreed  to  make  certain  collections  because  of 
oil  previously  sold  by  defendant  to  third  per- 
sons, and  apply  the  same  to  an  indebtedness 
against  defendant  in  plaintiff's  favor,  and  fur- 
ther agreed  to  sell  oil  w  certain  holes,  and  apply 
the  proceeds  uponwuch  indet>tedness,  and  that 
defendant  should  pay  plaintiff  as  much  money, 
aa  soon  as  possible,  on  account  of  audi  indebted- 
nera,  and  at  least  $2,700.  Held,  that  the  con- 
tract did  not  constitute  a  novation,  so  as  to 
extinguish  the  old  indebtedness  and  operate  aa 
a  waiver  of  plaintiff's  lien  therefor. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent  Dig.  f  4;  Dec.  Dig.  {  4.*] 

2.  Mines  and  MiNsaALs  (|  117*>— Minino 

LlIQN— WaIVKB— PUBADINO. 

Waiver  of  a  mining  lien  must  be  pleaded 

and  proven. 

[EJd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  239;  Dee.  Dig.  1  117.*] 

Api>eal  from  Superior  Court,  Kern  County ; 
Paul  W.  Bennett,  Judge. 

Action  by  George  A.  Reynolds  against  tbe 
Tork  Syndicate  Oil  Company  and  others. 
From  a  judgmeit  for  defendants,  i^alutiff  ap- 
peals. Reversed  and  remanded. 

J.  W.  WU^,  of  ^kersfield,  tnr  appelant 
T.  r.  Allen,  of  Bak^fleld,  for  respondents. 

ALLEN,  P.  J.  Tbe  action  was  one  to 
foreclose  a  lien  upon  certain  mining  property. 
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The  answer,  in  addition  to  denials  with  ref- 
erence to  owner^p  and  the  facts  npon 
which  the  right  to  a  Hen  depended,  set  up  an 
agreement  between  plaintlOT  and  defendant 
corporation,  bearing  date  of  March  10,  1904, 
through  which  the  defendant  leased  to  plain- 
tiff the  mining  ground  described  in  the  com- 
plaint for  the  period  of  one  year,  upon  a  roy- 
alty of  10  cents  per  barrel  for  all  oil  produced 
on  said  premises  during  the  period  of  the 
lease;  and,  In  addition,  the  plaintUf  agreed 
to  make  certain  coliections  on  account  of  oil 
previously  sold  by  defendant  to  third  persons, 
the  amount  of  which  collections  when  made 
to  be  applied  to  an  indebtedness  of  $3,625 
agreed  to  exist  against  defendant  in  plain- 
tiffs  favor;  and  further,  to  sell  certain  oil 
in  sump  holes  at  a  price  of  25  cents  per  bar- 
rel, or  as  near  that  price  as  possible,  the  pro- 
ceeds to  be  credited  upon  such  Indebtedness. 
And  It  was  further  agreed  that  the  deftadant 
should  pay  plaintiff  "as  much  money  ($2,700 
at  least)  on  account  of  its  indebtedness  to 
him,  and  as  soon  as  possible;  the  total  in- 
debtedness to  him  being  at  this  date  $3,625." 
Other  covenants  were  contained  in  the  agree- 
ment of  no  moment  In  considering  this  ap- 
peal. The  court  found  In  favor  of  plaintiff 
upon  all  the  issues  relating  to  the  character 
of  the  property,  the  amount  of  the  indebted- 
ness, the  right  of  plaintiff  to  a  lien  therefor, 
and  the  filing  of  such  lien.  The  court,  lu  ad- 
dition, found  that  the  agreement  above  refer- 
red to  had  been  entered  Into  after  the  matu- 
rity of  the  Indebtedness,  and  preceding  the 
filing  of  the  lien,  and,  as  a  conclusion  of  law, 
determined  that  such  agreement  constituted 
a  novation,  and  amounted  to  a  waiver  on 
plaintiffs  part  of  his  right  to  a  Uen  on  ac- 
count of  the  indebtedness.  Judgment  was  ac- 
cordingly entered  in  defendants'  favor,  from 
which  judgmoit  plaintiff  appeals  npcm  the 
Judgment  roll. 

[1]  Whether  the  findings  of  novation  and 
waiver  are  those  of  fact  or  law,  the  findings 
or  conclusions  are  shown  by  the  Judgment 
roll  to  have  been  based  solely  upon  the  terms 
of  the  agreement;  and  the  construction 
which  should  be  placed  upon  the  agreement 
1b  determinative  of  all  matters  presented  up- 
on this  appeal.  We  are  of  opinion  that  such 
agreement  cannot  be  construed  as  the  substi- 
tution of  a  new  obligation  between  the  same 
parties,  with  intent  to  extinguish  an  old  one. 
On  the  contrary,  the  old  obligation  Is  referred 
to  in  the  agreement  and  speclficaliy  affirmed. 
The  mere  taking  of  the  lease  upon  a  royalty 
and  authority  to  collect  certain  debts  due  de- 
fendant can  In  no  sense  be  construed  as  an 
agreement  canceling  the  prior  obligation  of 
indebtedness.  The  authority,  to  collect,  and, 
if  collected,  to  apply,  the  proceeds  to  certain 
indebtedness  due  defendant  was  but  the  crea- 
tion of  an  agency  not  coupled  with  interest, 
and  was  revocable  at  pleasure,  and  constitut- 
ed no  security.  Conceding  that  the  lease 
gave  right  of  immediate  possession  of  the 


premises  to  the  lessee,  it  does  not  appear  that 
the  oil  in  the  sump  holes  was  upon  the  leased 
premises,  or  that  any  possession,  or  right  to 
possession,  of  this  oil  was  conferred  by  the 
agreement  If  possesion  was  not  given  to 
the  oil,  no  pledge  arose,  and  no  security  ex- 
isted by  virtue  of  the  agency  to  sell.  Were 
the  fftcts  otherwise,  and  the  oil  in  fact  gX'^m 
in  pledge,  the  securi^  afforded  thereby  being 
but  a  fraction  of  the  lien  indebtednras,  the 
same  would  not,  in  the  absence  of  an  express 
agreement,  amount  to  one  of  extinguishment 

[2]  The  instrument  in  which  was  emljodied 
the  lease  did  not  by  Its  terms,  express  a 
waiver  of  the  existing  lien  rights;  and.  If 
any  waiver  was  contemplated  or  agreed  to 
outside  the  instrument  the  same  should  have 
been  pleaded  and  proven  essential  matters, 
where  parties  rely  upon  a  waiver.  Pohelm  v. 
Meyers,  9  CaL  App.  37,  98  Pac.  65.  There 
is  nothing  in  the  record  indicating  .that 
through  the  agreement  set  out  the  time  tor 
payment  of  the  original  lien  debt  was  extend- 
ed beyond  the  term  for  filing  a  lien. 

We  are  of  opinion  that  the  court  erred  In 
Its  Judgment  and  tiie  same  is  reversed,  and 
cause  remanded. 

We  concur:  JAMBS,  X;  SHAW.  J. 

CIO  Cti.  Am.  •«> 

PEOPI/Sl  T.  TOMSET.   (Gr.  198.) 

(District  Court  of  Appeal,  Third  Diatrict  Cal- 
ifornia.   Dec  18,  1912.    Rehearing  De- 
nied hy  Supreme  Court  Feb.  15,  1913.) 

L  Cbiuinal  Law  (S  1024*)  —  Appeaxabi* 
Obdkbs— Obdek  Graktino  New  Trial. 
Under  the  express  provision  of  Pen.  .Code, 

i  1238,  the  people  may  appeal  from  an  order 

granting  a  new  trial. 
[Ed.  Note.^For  other  cases,  see  Criminal 

Law,  Cent  Dig.  ii  2699-2614;  Dee.  Dig.  1 

1024.*] 

2.  Criminal  Law  (|  970*)— Motiok  ra  Aa- 

BEST   OF    JUDOMERT  —  DEFECTS    IN  IHDIO;- 

usNT  OB  Information. 

Under  Pen.  Code,  §  1185,  providing  that  a 
motion  in  arrest  of  juagment  may  be  founded 
on  any  of  the  defects  in  the  indictment  or  in- 
formation mentioned  in  section  1004,  onleaa 
ttie  objection  is  waived  by  failure  to  demur, 
and  that  it  must  be  made  before  ttie  judgment 
IB  pronounced,  section  1(X>4  enumerating  the 
grounds  upon  which  a  defendant  may  demur  to 
an  indictment  when  the  defects  constitating 
such  grounds  appear  on  its  face,  and  section 
1187  declaring  that  an  order  arresting  judg- 
ment places  defendant  in  the  same  aitsiation  in 
which  be  was  before  the  indictment  was  found, 
a  motion  in  arrest  of  judgment  is  directed 
against  the  sufficiency  of  the  indictment  or  in- 
formation to  state  a  public  offense,  or  for  at^ 
other  defects  appeanng  upon  its  face  which 
would  subject  it  to  a  demurrer,  and  is  enter- 
tainable  only  where  the  defendant  has  demur- 
red thereto. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  2445-2462;  Dec  Dig.  | 
970.*] 

3.  Criminal  Law  (8  975*)— Motion  in  Ab- 
BEST  OF  Judgment— Obdbb  Settinq  Asins 
Conviction. 

Defendant's  motion  to  set  aside  the  -in- 
formation was  denied,  and  no  demurrer  there- 
to was  shown,  and  after  conviction,  without  a 
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motioD  for  a  new  trial,  and  orer  objection  hy 
defendant,  the  trial  court  of 'its  own  motion 
ordered  the  conviction  set  aeide  on  tbe  ground 
that  defendant  had  never  entered  a  plea  to 
tJis  information,  and  admitted  him  to  bail  and 
fixed  a  dar  for  taking  bis  plea  to  the  informa- 
tion as  originally  filed.  Befd.  on  appeal  b;  the 
people,  that  the  order  could  not  be  regarded 
a*  a  motion  in  arreat  of  judgment 

[Bd.  Note.— For  other  caaea,  a—  Criminal 
Law,  Gent  Dig.  |  2479;  Dec.  Dig.  |  975.*j 

4.  Cbiuiiial  Tjaw  ({  918*)— Motion  fob  Nkw 
Tbiaz.— GsouNDs  — Faii,dbb  to  Plead  to 

InniCTMBNT  AND  iHroRUATION. 

The  failare  to  aecnre  the  plea  of  a  defend- 
ant to  an  information  prior  to  putting  him  on 
kla  trial  thereunder  ii  a  ground  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2168-2106.  2219-2224; 
Dee.  Dig.  |  918.^] 

CL  CBUfXiTAL  Law  ($  964*}— UonoN  VOB  Nzw 
Tbiai<— Okdib  ScniNO  Aside  Conviction. 
On  appeal  by  tbe  people  from  an  order  of 
the  trial  court  of  its  own  motion  setting  aside 
a  conviction  on  the  ground  tliat  defendant  bad 
never  entered  a  plea  to  the  information,  witb- 
out  a  motion  for  new  trial  by  the  defendant 
and  over  his  objection  to  tbe  order,  sucb  order 
will  be  considered  as  an  order  granting  a  new 
trial  on  the  ground  that  a  Eoistnal  was  had  by 
his  failare  to  plead. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2419,  2420;  Dec.  Dig.  { 
864.*1 

6b  Chiminal  Law  (|  261*)  —  Nbcessitt  of 
Plea— Effect  or  Failube  to  Plead. 

A  defendant  in  a  felony  case,  who  has 
been  put  upon  trial  for  tbe  offense  charged 
without  a  formal  plea  of  not  guilty  bavmg 
been  entered  by  bim  to  tbe  indictment  or  in- 
formation, has  not  been  given  a  legal  trial. 

[Sid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  612,  613;  Dec  Dig.  |  26L«] 

T.  Cbihinal  Law  ({  961*) —Motions  toe 
New  Tbial— Statutobt  Pbovisions—As  to 
A  Matteb  of  "Peocedubb." 

Const  art  6,  I  4H>  which  provides  that 
no  Judgment  ihau  be  set  aidde  or  new  trial 
granted  in  any  criminal  case  for  error  as  to 
any  matter  of  pleading  or  procedure,  unless 
aiEter  an  examination  of  the  entire  case,  in- 
dnding  the  evidence,  the  court  shall  be  of  the 
o|4nlon  that  the  error  complained  of  bas  re- 
sulted lo  a  miscarriage  of  justice,  applies  to 
trial  courts  in  their  review  of  records  id  crim- 
inal cases  on  motions  for  new  trial;  and  the 
putting  of  a  defendant  in  a  criminal  cSse  upon 
trial  without  his  pleading  to  tJie  InformaUon 
is  error  as  to  a  matter  of  "profxduTe." 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Gent  Dig.  H  2415-2417;  Dec.  Dig.  i 
96L* 

For  other  definitiona,  see  Worde  and  Fliraa- 
es,  ToL  6.  p.  6631.] 

8.  Gbxhinal  Law  <|  961*)— Review— Dxs- 

CBBTION  OF  LOWXB  COUBl^NlW  TBIAL. 
Under  Const  art.  6,  I  4%,  which  provides 
that  no  judgment  shall  be  set  aside  or  new 
trial  granted  in  Ruy  criminal  case  for  error 
in  any  matter  of  procedure  unless  the  court  shall 
be  of  the  opinion  tbat  it  has  resulted  in  a  mis- 
carriage of  justice,  such  opinion  must  be  sup* 
ported  by  a  substantial  legal  foundation,  so 
that  where  tbe  action  of  a  trial  court  in  that 
respect  is  reviewed,  the  question  whether  the 
opinion  upon  which  its  action  is  based  ia  or  is 
not  justified  is  purely  a  question  of  law,  to  be 
determined  from  a  review  of  the  whole  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Gent  Dig.  H  24U-2417:  Decs.  Dig.  { 
961.*] 


9.  Cbimikal  Law  (|  947*)— New  Tbial- 
Statutobt  Pbovisions  —  Mibcabbiaob  01 
Justice. 

Const  art  6,  {  4^,  provides  that  no  judg- 
ment shall  be  set  aside  or  new  trial  granted 
in  R,n7  criminal  case  for  any  error  as  to  any 
matter  of  procedure,  unless  on  examination  of 
tbe  entire  case,  including  the  evidence,  the 
court  shall  be  of  tbe  opinion  that  the  error 
complained  of  has  resulted  in  a  miscarriage  of 
justice.  Defendant,  convicted  of  obtaining  per- 
sonal property  by  falae  and  fraudulent  pre- 
tenses, upon  the  clerk's  announcement  thw  he 
bad  entered  his  plea,  remained  silent,  although 
no  plea  bad  been  in  fact  entered,  and  the  trial 
was  conducted  upon  the  understanding  of  par- 
ties tbat  a  plea  nad  been  formally  entered,  so 
tbat  defendant  secured  all  the  advantage  of  a 
plea  regularly  entered.  After  a  conviction, 
suffidenU?  supported  by  the  evidence,  tbe  trial 
court  of  Its  own  motion  set  aside  the  convic- 
tion on  the  ground  tbat  defendant  had  not  en- 
tered a  plea.  Htid,  that  defendant's  failure' 
to  plead  could  not  under  any  poBSible  view  bare 
resulted  in  a  miscarriage  of  justice,  so  that 
tbe  order  would  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2183;  Dec.  Dig.  S  947.*] 

Appeal  from  Superior  Court,  Yolo  County ; 
K.  8.  Mataon,  ' Judge. 

Sam  G.  Tomsky  was  convicted  of  obtain- 
ing certain  personal  property  by  false  and 
fraudulent  pretenses.  From  an  order  setting 
aside  tbe  verdict,  the  people  appeal.  Motion 
to  dismiss  the  appeal  denied,  and  order 
appealed  from  reversed,  with  directions  to 
the  court  below  to  proceed  with  the  rendition 
of  jadgmiut  upon  tbe  verdict  ma  returned. 

V.  S.  Webb,  Atty.  Gen.,  and  J.  Gbarlee 
Jones,  of  Sacramento,  for  tbe  People.  Wm. . 
Tomsky,  of  San  Frandaco^  for  respondent 

HART,  J.  The  defendant  was.  convicted 
In  the  superior  court  In  and  for  the  county 
of  Yolo  of  tfxB  crime  of  obtaining  certain 
personal  proper^  bj  fiilae.  and  frandnlent 
pretenses.  At  the  tline  fixed  for  pronounc- 
ing the  soitence  or  the  Jndgmoit  on  ttie  ver- 
dict of  conviction,  the  court,  of  its  own  mo- 
tion, made  an  order  Betting  aside  said  ver- 
dict on  the  ground  that  the  defoidant  bad 
□ever  entered  a  plea  to  the  Information  un- 
der which  he  was  prosecuted  and  adjudged 
guUt7.  The  peoidek  throi^  the  dl^ct 
attorn^  of  Yolo  county,  presoit  this  aiveal 
from  said  order. 

This  record  certainly  xffeeenta  a  pecoUar 
sltuaOcHt  for  several  reasons,  the  most  Im- 
portant among  which  is  the  dlfllcolty  In  de- 
termining with  predsitHi  the  legal  nature 
of  the  order  made  by  the  oonrt  and  from 
which  this  appeal  has  been  taken.  Moat  ap- 
propriately, the  proceeding  attee  vordict  in 
this  case  may  be  said  to  be  sni  generis,  Thoe 
was  no  motion  for  a  new  trial  by  the  de- 
fendant In  fact,  counsel  for  the  defendant, 
while  interposing  an  objection  to  any  Judg- 
ment being  pronounced  on  the  verdict  be- 
cause of  the  ftiilnre  of  the  detmdaut  to  ^ead 
to  the  information,  refused  to  present  a  mo- 
tion for  a  new  trial,  for  the  asserted  reason 
that  "there  cannot  be  a  new  trial  granted 
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where  there  has  not  been  a  ralld  trial  In 
the  first  place,"  bj  vfalch  statement  we  un- 
deratand  counsel  to  tare  meant  to  say  that, 
the  defendant  having  failed  to  plead  to  the 
Information,  the  proceedings  invMrlng  -the 
taking  of  testimony,  etc.,  before  an  alleged 
Jury  and  the  conclusion  of  the  latter,  were 
an  absolute  nullity,  or  exartly  the  same  as 
though  the  defradant  had  never  been  put 
upon  bis  trial  at  all,  from  which  postulate  he 
argues,  as  obviously  no  other  logical  argu- 
ment could  therefrom  reasonably  be  made, 
that  there  could  be  no  new  trial  of  a  ques- 
tion that  had  never  been  tried.  But  counsel 
for  the  defendant  went  so  tar  as  to  object 
to  an  order  by  the  court  setting  aside  the 
verdict;  his  contoition  being,  in  analogy  to 
his  position  as  to  a  motion  for  a  new  trial 
as  above  indicated,  that  there  was  no  ver- 
dict to  set  asld^  and  that  there  was,  there- 
fore, nothing  left  for  the  'court  to  do  but  to 
refuse  to  prononnce  Judgment  or  sentence. 
The  court,  however,  as  seen,  made  the  order 
setting  aside  the  verdict,  and  thereupon  both 
the  district  attorney  and  the  attorney  for  the 
defendant.  In  open  court,  gave  "notice"  that 
they  eadi  would  appeal  from  said  order 
(sections  1240  and  1258,  Pen.  Code),  not- 
withstanding which  action  on  the  part  of  the 
defendant's  counsel  he  appeared  at  the  oral 
argument,  and  presents  a  brief  with  this 
record  in  resistance  to  a  Judgment  of  rever- 
saL  It  may  be  parenthetically  suggested  that 
the  Attorney  General  doubtless  properly  view- 
ed the  attitude  of  the  defmdant's  counsel 
at  the  hearing  of  this  cause  before  this  court 
as  tantamount  to  an  abandonment  of  the 
defendant's  appeal  from  the  order,  otherwise 
the  state's  attorney  might  with  propriety 
have  confessed  error  on  the  latter  appeal 
and  thus  have  secured  a  reversal  without 
further  ado. 

However,  the  first  Important  point  present- 
ed here  is  as  to  the  legal  nature  of  the  order 
from  which  this  appeal  is  prosecuted.  It 
must  be  admitted  that  the  point  Is  not  one 
easily  solved.  If,  indeed,  it  can  be  solved  at 
all  to  the  extent  of  giving  an  accurate  legal 
description  of  the  proceedings  giving  birth 
to  the  order  appealed  from  or  a  proper  des- 
ignation to  the  order  Itself.  The  attorney  for 
the  resjrandent  Insists  that  the  order  Is  nei- 
ther one  in  arrest  of  Judgment  nor  one  grant- 
ing a  new  trial,  and  that,  whatever  It  may  be. 
It  Is  not  one  from  which  the  law  authorizes 
an  appeal,  and  upon  this  view  of  the  case  as 
it  appears  here,  he  has  submitted  a  motion 
to  dismiss  the  appeal.  On  the  other  hand, 
the  Attorney  CJeneral  sees  In  tlie  order  many 
of  the  features  or  rbaracterlstlcs  of  an  order 
In  arrest  of  Judgment,  and  in  his  argument 
before  this  court,  both  oral  and  by  brief,  be 
so  treats  it 

[1]  There  are,  by  virtue  of  the  provisions 
of  section  123S  of  the  Penal  Code,  five  oc- 
casions on  which  the  people  may  npijeal  in 
(Timlnal  cases,  and  they  are  (1^  from  au 
order  setting  aside  the  indictment  or  in- 


formation; (2)  from  a  Judgment  for  the  de- 
fendant on  a  demurrer  to  the  indictment, 
accusation  or  information;  (3)  frma  an  or- 
der granting  a  new  trial ;  (4)  from  au  <nder 
in  arrest  of  judgment;  (5)  from  an  order 
made  after  Judgmoit,  affecting  the  substan- 
tial rights  of  the  people. 

It  is  dear  that;  if  the  order  here  complain- 
ed of  does  not  come  within  either  the  third  or 
the  fourth  snbdivlalons  of  the  foregoing  sec- 
tion, it  is  not  an  appealable  order.  It  cer- 
tainly cannot  be  classed  with  the  atien  re- 
ferred to  in  the  other  subdivisions  of  said 
section,  for  it  ia  obviously  nether  an  order 
setting  aside  the  information,  nor  a  Judg- 
ment for  the  defendant  on  a  demurrer  to 
such  pleading,  nor  an  order  made  after  Judg- 
ment, etc.,  no  Judgment  having  been  pro- 
nounced or  entered.  But,  as  stated,  the  At- 
torney General  vigorously  contends  tba.t  the 
order  Is  more  in  the  nature  of  one  in  an;^t 
of  Judgment  than  auy  other  from  irtiich  an 
appeal  by  the  people  Is  authorized.  If  that 
view  of  the  order  were  Justified,  then  nn- 
Queatlonably  it  would  have  to  be  reversed 
for  the  reason  that  the  ground  upon  whldi 
it  was  granted  is  not  included  among  those 
upon  which  an  order  In  arrest  of  Judgmrat 
may  be  made.  And,  for  the  same  reason,  we 
cannot  see  how  It  can  be  viewed  as  an  order 
In  arrest  of  Judgment  or  aa  intended  to  have 
the  effect  of  such,  an  ord^. 

[2,  3]  Section  1185  of  the  Penal  Code  pro- 
vides that  a  motion  in  arrest  of  Judgment 
"may  be  founded  on  any  of  the  defects  in 
the  indictment  or  Information  mentioned  in 
section  ten  hundred  and  four,  unless  the 
objection  has  been  waived  by  a  failure  to 
demur,  and  must  be  made  and  determined 
before  the  Judgment  is  pronounced."  Sec- 
tion 1004  enumerates  the  grounds  upon  which 
the  defendant  may  demur  to  tbe  Indictment 
or  information,  when  the  defects  constitut- 
ing such  grounds  appear  upon  the  face  of  the 
pleading.  Section  1187  of  said  Code  provides 
that  the  "effect  of  an  order  arresting  the 
Judgment  is  to  place  the  defendant  in  the 
same  situation  In  which  he  was  before  the 
indictment  was  found  or  the  Information, 
filed."  Thus  It  win  be  seen  that  a  motion  in 
arrest  of  judgment  is  directed  against  the 
sufficiency  of  the  indlctm^t  or  the  Informa- 
tion to  state  a  public  ofTense  or  for  any  other 
defects  appearing  upon  the  face  of  such 
pleading  which  would  subject  it  under  the 
law,  to  the  claims  of  a  demurrer,  and  is 
entertainable  only  where  the  defendant  has 
demurred  to  tbe  pleading  by  which  he  Is 
charged.  While  the  record  shows  that  the 
defeudant  made  a  motion  to  set  aside  the 
Information  and  that  the  same  was  denied 
by  the  court  it  does  not  thus  appear  that  a 
demurrer  was  interiiosed  thereto  by  the  ac- 
cused. Of  course,  it  is  plainly  manifest  that 
the  effect  of  the  order  could  not  be  to  place 
the  defeudant  in  the  same  situation  in  which 
be  was  before  the  information  was  filed,  as 
U  true  where  au  order  in  arrest  of  Judgment 
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ts  made  (section  1187,  Pen.  Oode,  sui»ti), 
liecause  said  order,  as  abotra,  was  not  based 
upoD  defects  In  the  Information.  Nor,  obTi- 
onsly.  did  the.  <^ourt  Intend  that  It  should 
have  such  effect,  since  It  appears  that  It 
made  nn  order  admitting  falm  to  ball  pending 
the  trial  of  the  case  and  fixed  the  following 
Monday  as  the  time  for  taking  his  plea  to 
the  information  as  It  was  originally  filed, 
preliminarily  to  setting  the  case  down  for 
trial.  From  all  these  considerations,  it  Is 
very  clear  that  the  proceeding  colminatlng  in 
the  making  of  the  order  appealed  from  bears 
no  resemblance  whatsoever  to  a  motion  .  In 
arrest  of  Judgmnt  and  Uaftt  It  was  not  and 
ft  oonld  not  liave  been  bo  regarded  by  the 
trial  coart. 

[4,  f  ]  It  seems  to  be  very  plain,  however, 
from  the  scope  of  the  order  as  It  was  marked 
out  by  the  court,  tliat  It  bears  a  closer  analo- 
gy to  an  order  granting  a  new  trial  than  to 
one  In  arrest  of  judgment.  Although  no 
formal  motion  for  a  new  trial  was  presented, 
tbe  court  nevertheless,  made  an  order  the 
necessary  effect  of  which  was  to  award  the 
defendant  a  new  trial,  and  that  SQch  order 
was  Intended  by  the  court  to  so  operate  is 
evidenced  by  the  fact,  as  already  shown,  that 
the  court  ordered  that  the  defendant  be  ad- 
mitted to  ball  and  fixed  a  time  for  taking 
bis  plea  to  the  Information.  That  the  failure 
to  secure  the  i^ea  of  a  def^dant  to  an  in- 
formation or  Indictment  prior  to  putting  him 
cm  his  trial  thereunder  is  a  ground  for  a 
new  trial  Is  In  effect  held  to  be  true  In  the 
case  of  the  People  v.  Corbett,  28  Cal.  328, 
and  we  shall,  in  the  consideration  of  this  ap- 
peal, treat  the  order  appealed  from  as  one 
granttng  a  new  trial  upon  the  sole  geonnd 
that  a  mistrial  was  had  by  reason  of  the 
fallnie  to  ta]»  the  defendant's  pteii  to  the 
InformatliHi. 

[I]  It  appears  that,  Immedlatdy  after  the 
Jury  ifere  impaneled  to  try  the  defendant, 
tbe  clnk  of  the  court,  in  compliance  wif^ 
the  mandate  of  section  1093,  subd.  1,  of  the 
Penal  code,  read  the  Information  to  the  Jury, 
and  tlierenpon  stated,  in  the  iiresence  of  the 
dtfendaut  and  his  counsel,  that  the  accused 
hod  theretofore  ratered  a  plea  of  not  gnllty 
tu  saft  information.  Ntither  the  defendant 
nor  his  attorn^  tnterferod  to  say  that  no 
socli  plea  had  at  any  time  been  interposed 
to  the  information  by  the  prisonei*  or  made 
any  objection  whatsoever  as  to  the  mutter 
of  a  iriea  mitU  after  a  verdict  of  guilty  had 
been  returned. 

Widi  much  force,  the  Attorney  General  baa 
argaed  here:  (1)  niat  the  silence  of  the  ac- 
cused  and  hfa  counsel  at  the  CUne  of  the  an- 
nouncement by  the  clerk  to  the  Jury,  in  the 
presence  and  hearing  of  the  fwmer,  that  the 
prisoner  had  entered  a  plea  of  not  guilty  to 
the  information,  should,  upon  prindi^e,  be 
construed  (u  an  indorsement  by  them  of  the 
derk's  statement  In  that  regard,  and  there- 
fore OS  in  e£ect  the  interposition  of  a  plea 


of  not  guilty  by  the  defendant  himself,  and, 
In  this  connection.  It  la  argued  tltat,  upon 
every  conslderatipn  of  fairness  and  Justice, 
he  shonld  under  the  circumstances  be  es- 
topped from  denying  that  a  plea  was  entered; 
'(2)  that,  since  the  trial  was  conducted  upon 
the  evident  understanding  by  the  parties  on 
both  sides  that  a  plea  had  been  formally  en- 
tered, the  defendant,  therefore,  securing  all 
the  benefit  and  every  advantage  of  a  plea 
regularly  entered,  the  failure  to  make  the 
.  formal  plea  should  be  treated  as  a  mwe  ir- 
regularity which  in  no  manner  or  degree  af- 
fected or  Impinged  upon  his  substantial 
rights.  The  last  stated  position  of  >  the  At- 
torney Ct^ieral  Is  supported  by  many  of  the 
courts  of  last  /esort  of  other  JurlsdlctlODs  by 
what  appears  to  be  very  forceful  reasoning. 
See  State  Winstrand,  37  Iowa.  112;  State 
V.  Hayes,  67  Iowa,  27,  24  N.  W.  675;  State 
r.  Bowman,  78  Iowa,  520,  43  N.  W.  802; 
State  V.  Thompson,  95  Iowa,  4SR,  04  N.  W. 
419:  State  V.  Straub,  10  Wash.  Ill,  47  Pac. 
227;  Jones  v.  Territory,  5  Okl.  536,  49  Pac. 
034;  Hudson  v.  State,  117  Oa.  704,  45  S.  E. 
66;  Meece  v.  Commonwealth,  TS  Ky.  586.  • 

On  the  other  hand,  our  Supreme  Court, 
upon  reasons  equally  cogent,  has  held  that 
a  defendant  In  a  felouy  case  who  has  been 
put  upon  trial  for  the  offense  charged  with- 
out a  formal  plea  of  not  guilty  having  been 
entered  by  him  to  the  indictment  or  Informa- 
tion has  not  been  given  a  legal  trial.  People 
V.  Corbett,  28  Cal.  328;  People  v.  Gaines, 
52  Cal.  479;  Feople  v.  Monaghan,  102  Cal. 
229,  38  Pae.  511.  In  the  case  last  cited,  it 
was  argued,  as  here,  by  the  Attorney  Gen- 
eral, and  as  Is  held  by  the  foreign  cases  above 
cited  to  be  the  correct  view  of  such  a  situa- 
tion, that  "by  putting  In  evidence  and  argu- 
ing the  case  to  tbe  Jury  the  defendant  has 
had  the  benefit  of  a  plea  of  not  guilty,  baa 
waived  Us  formal  entry,  has  shown  his  in- 
tentiou  to  rest  upon  such  an  issue,  and,  hav- 
ing had  the  benefit  of  It,  is  not  prejudiced  by 
the  fact  it  was  not  formally  entered."  Dls- 
appro\'Ing  that  argument,  Judge  Temple,  in 
that  case,  said:  "This  position  is  Incon- 
sistent with  the  admission  that  a  plea  is 
necessary;  for  the  argument  would  be  Just 
as  persuasive  had  the  defendant  never  been 
arraigned  at  aU.  It  has  been  decided  over 
and  over  again  in  numerous  cases,  all  hold- 
ing against  the  respondent"— citing  Peoide  v. 
Corbett,  supra;  PetnEde  v.  Oaines,  su^a,.and 
Bishop's  Criminal  Procedure,  |  733,  and  cases 
there  cited. 

As  suggested,  the  orgusent  <m  both  sides 
of  the  question  is  forcefal,  trat  the  law  of 
this  state  upon  the  subject  is  as  our  Supreme 
Court  has  construed  and  announced  it,  and, 
unless  there  has  been  pointed  out  here  some 
reason  which,  by  virtue  ot  any  change  in  our 
laws,  has  arisen  since  those  cases  were  de- 
cided, requiring  or  authorizing  the  announce- 
ment of  a  different  rule,  It  wlU  be  nacesaary 
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tb  bold  that  tbe  position  of  the  peoide  npon 
the  proposltltHi  cannot  be  Bostained. 

Bnt  the  Attorney  GoienU  makes  the  point, 
and  contends,  that  the  adoption  of  section 
4%  of  article  6  of  the  CoDstltutlon  has 
wronght  a  marked  and  material  change  In 
the  standpoint  from  whi<di  criminal  cases 
must  be  considered  and  reviewed  by  the 
courts  of  this  state,  and  that  the  opinions  In 
tbe  California  cases  above  referred  to,  hav- 
ing been  filed  long  before  tbe  adoption  of 
said  section,  cannot  be  regarded  as  author- 
ity, BO  far  as  tbe  point  Involved  here  is  con- 
cerned, if  It  can  Justly  and  truly  be  said, 
after  an  examination  of  the  whole  record, 
that  a  miscarriage  of  Jnstice  did  not  follow 
the  defendant's  omlsslcm  to  enter  a  formal 
plea  to  the  information.  And  It  is  further 
(»>ntended  by  the  Attorney  General  that  the 
constitutional  provision  thus  Invoked  here 
applies  as  well  to  trial  as  to  reviewing  courts. 

These  points  will  now  be  considered.  But, 
b^ore  doing  so,  it  may  be  well  first  to  note 
the  fact  that  an  examination  of  the  record 
has  convinced  us  that  the  verdict  is  suffi- 
ciently supported  by  the  evidence.  In  truth, 
no  nitr-minded  person  can  In  our  judgment 
read  tbe  evidence  as  it  is  disclosed  by  the 
record  without  reaching  the  conclusion  that 
the  Jury  were  fully  justified  in  finding  the 
def^dant  guilty  of  the  crime  charged  against 
him  In  the  information.  Indeed,  it  appears 
to  us  to  have  been  conclusively  shown  that 
the  accused,  in  a  most  deliberate  and  cold- 
blooded manner,  obtained  from  tbe  prosecut- 
ing witnesses,  who  as  partners  were  engaged 
In  carrying  on  the  farmii^  business  In  Yolo 
county,  a  laige  number  of  turkeys,  of  ap- 
proxtmatdy  the  aggregate  value  of  $500,  by 
falsely  representiag  to  tbem,  with  the  In- 
tent, feloniously,  to  despoil  them  of  said  prop- 
wty,  that  he  was  the  agent  of  a  San  Francis- 
co mercantile  establishment,  dealing  In  tur- 
k^s  and  other  fowl,  and  aathorized  as  such 
to  buy  turkeys  throughout  the  country  for 
said  house,  when,  as  a  matter  of  fact,  tneio 
was  no  such  house  in  existence,  tbe  defend- 
ant himself  having  received  tbe  shipment  of 
turkeys  at  San  Francisco,  to  which  place 
they  were  consigned,  sold  them,  and  retain- 
ed the  proceeds  of  the  sale.  In  short,  If  the 
testimony  produced  by  the  people  was  cred- 
ible (and  the  Jury  seem  to  have  so  regarded 
it),  then  no  other  verdict  than  that  of  guilty 
M  charged  could  have  Justly  been  returned. 

Now,  the  Important  Question  here  is  wheth- 
er, as  the  Attorney  Oeneral  contends,  section 
4%  of  article  0  at  the  Constitution  may  ^p- 
tfly  be  ai^lled  to  the  circumstances  of  this 
casa  nat  section  ot  the  Const,  ^ntion  was 
adopted  by  the  people  and  ttaas  made  a  i»rt 
of  our  organte  law  In  ttie  year  1911,  but  it 
has  never  np  to  the  present  time  found  Its 
way  to  the  Supreme  0>urt  in  sudi  manner 
as  to  require  or  receive  at  the  henda  of  that 
court  a  constmctlon  of  Its  real  scope  or  in- 
t«it   We  are^  Uiereforev  without  desirable 


llg^t  from  that  source  to  guide  ns  In  de- 
termining the  gerienil  character  of  the  In- 
stances to  which  the  rule  thus  laid  down, 
necessarily  In  general  terms,  may  Justly  and 
with  propriety  be  applied.  The  question, 
however,  whether  the  section  may  prop^ly- 
be  Invoked  in  support  of  the  rights  of  the 
people  in  this  case  Is  squarely  placed  before 
us.  and  It  must,  therefore,  be  decided  soldy 
so  far  as  this  court  Is  concerned  by  Uie  un- 
aided light  of  our  own  Judgment 

[7]  The  section  referred  to  reads  as  fol- 
lows: "No  Judgment  shall  be  set  aside  or 
new  trial  granted  in  any  criminal  case  ob 
the  ground  of  misdirection  of  the  Jury  or 
the  improper  admission  or  rejection  of  evi- 
dence, or  for  error  as  to  any  matter  of 
pleading  or  procedure,  unless,  after  an  ex- 
amination of  the  entire  cause,  including  the 
evidence,  the  court  shall  be  of  the  opinion 
that  the  error  complained  of  has  resulted  In 
a  miscarriage  of  justice."  Although  it  ap- 
pears to  have  been  sum>osed  by  many  mem- 
bers of  the  1^^  profession  that  the  fore- 
going section  was  designed  to  have  exclu- 
sive application  to  tbe  review  of  mminal 
cases  by  appellate  courts,  we  are  convinced 
from  a  careful  reading  of  its  language  that 
It  was  the  Intention  that  it  should  as  well 
api^y  to  trial  courts  In  the  review  of  records 
In  criminal  cases  on  motions  for  new  trials. 
The  section,  as  will  readily  be  perceived, 
does  not  expressly  limit  Its  ai^llcation  to 
reviewing  or  appellate  courts,  nor  does  Its 
language  In  any  view  that  may  reasonably 
be  taken  of  It  Justify  a  construction  that  it 
was  so  intended.  Trial  courts,  obvloudy. 
have  as  ample  power  to  set  aside  Judgments 
and  to  grant  new  trials  as  have  the  appel- 
late courts,  and  It  Is  as  much  their  duty  as 
it  is  that  o€  the  higher  courts  to  do  so  where 
they  are  convinced  that  there  exist  legal 
grounds  donandtng  such  a  course^  Bat  the 
Constitution  says  to  those  courts^  as  it  Urns 
enjoins  the  a^^te  courts,  that  tli^  must 
not  exercise  that  pow«r'  by  settli^c  aside  a 
Judgment  or  granting  a  new  trial  "In  any 
criminal  case  on  tbe  ground  of  mladlzectlim 
of  the  Jury,  or  the  Improper  admission'  or 
rejection  of  evidence,  or  for  error  as  to  any 
matter  of  pleading  or  procedure  unlesif!  after 
an  examination  of  the  oitlre  cause;  Includ- 
ing the  mUieaise,  the  court  shall  be  of  tlia 
opini(Hi  that  the  error  complained  of  has  re- 
sulted in  a  misearrlage  of  Justice"  And, 
where  a  trial  court  sets  aside  a  Judgment 
or  grants  a  new  trial  In  a  criminal  case  in 
contravention  of  that  mandate  of  the  Consti- 
tution, its  action  in  th^t  regard  will  be  nulli- 
fied on  aj^ieal  as  readily  as  the  appellate 
court  would  refuse  to  reverse  the  Judgment 
or  the  order  denying  a  new  trial  In  a  crim- 
inal case  for  any  of  the  errors  specified  or 
contemidated  by  the  section,  where  such 
court  was  of  Qie  opinion  that  the  error  coni>- 
plained  of  has  not  "resulted  in  a  miscar- 
riage of  Justloik'* 
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The  Important  qneetloii,  then,  to  be  de- 
dcled  is:  May  tbe  error  for  which  the  court 
below  set  aidde  the  verdict  in  the  case  at 
bar,  when  tested  by  tbe  clrcnmstances  dis- 
closed by  tlie  record,  t>e  said  to  be  among 
those  whidi  may  be  ezcnsed  ^  authority  of 
the  constitntioual  provision  under  consldera- 
tSon,  or,  in  other  words,  among  those  which 
cannot  be  held  to  have  resulted  in  a  miscar- 
riage of  justice? 

[I]  Before  proceeding  to  answer  the  fore- 
going question,  the  following  may  be  stated  as 
indisputable  propositions:  (1)  That,  where  a 
defendant  In  a  criminal  case  is  put  upon  his 
trial  upon  an  Indictment  or  information 
without  having  entered  a  plea  thereto,  the 
error  thus  occurring  Is  one  "as  'to  a  matter 
of  procedure."  ^  That  the  langnage  of  the 
section,  "unless  •  •  *  the  court  shall  be 
of  the  opinion  that  the  error  complained  of 
has  resulted  In  a  miscarriage  of  Justice," 
clearly  Implies  that  such  "opinion"  must  be 
supported  by  a  substantial  legal  foundation, 
and  that.  In  a  given  case,  where  the  action 
of  a  trial  court  In  that  regard  Is  up  for  re- 
view, whether  tbe  "opinion"  upon  which 
such  action  has  been  based  Is  or  is  not  justi- 
fied, presents  purely  a  question  of  law  to 
be  determined  from  a  review  of  the  whole 
record. 

The  central  or  all~lmportant  purpose  of 
said  constitutional  provision  is  obviously  to 
legally  Justify  the  courts  in  refusing  to  In- 
terfere with  or  disturb  verdicts  of  guilty  in 
criminal  cases  In  tbe  trial  of  which  error 
has  been  committed  and  In  which  the  evi- 
dence amply  supports  sudb  verdicts,  when 
such  interferences  may  Justly  be  withheld 
consistently  with  a  just  and  proper  regard 
for  the  substantial  rights  of  persons  tried 
for  public  offenses.  The  section  Is  general 
In  Its  language  and  terms,  and,  moreover, 
upon  Its  face,  very  sweeping  In  Its  scope. 
It  does  not  pretend  to  describe  specifically  the 
character  of  the  errors  coming  within  the 
purview  of  Its  language,  or,  by  expre£»  lan- 
guage, to  limit  the  right  of  the  courts  to  de- 
termine, and  say  that  any  error,  whatever 
Its  nature,  has  not  resulted  In  a  miscarriage 
of  justice.  But  It  is,  of  course,  very  clear 
that  the  power  vested  in  the  courts  by  the 
section  Is  not  to  be  arbitrarily  exercised  ei- 
ther in  the  one  direction  or  the  other,  but 
that  the  propriety  or  Impropriety  of  the  ap- 
plication of  the  provisions  of  the  section 
must  be  determined,  perhaps,  in  all  cases, 
as  much  on  tbe  character  of  the  record  of 
the  particular  case  as  upon  the  character  of 
the  error  Itself. 

It  is,  of  course,  not  our  Intention,  nor,  ob- 
vloosly,  is  it  necessary,  in  tbls  or  perhaps 
in  any  other  particular  case,  to  attempt  to 
sound  the  depths  of  the  constitutional  amend- 
ment, or,  in  other  words,  to  undertake  to 
suggest,  even  if  each  a  task  were  capable 
of  accomplis)unent,  all  the  tests  of  its  ap- 
pUcatlon.  If ,  as  we  are  convinced  la  true, 


the  record  before  as  clearly  discovers  a'pmi^ 
er  occasion  Uk  its  ai^Ucatlon,  then  the  an- 
nouncement  of  that  condualon,  together  with 
tlie  reasons  impelling  us  thereto,  will  com- 
prebend  all  tliat  the  exigencies  of  this  case 
require  of  us. 

The  Oallfornla  cases  cited  and  relied  upon 
by  tbe  respondent  here,  proceed  upon  the 
theory,  which,  under  the  former  system  in 
this  state,  was  clearly  sustainable,  that, 
where  the  law  prescribes  and  Imperatively 
commands  the  observance  of  certain  formal- 
ities in  tbe  procedure  whereby  citizens  are 
put  upon  their  trial  for  their  lives  or  liber- 
ty, such  formalities  cannot  be  dispensed 
with,  and  that,  where  they  have  been  disre- 
garded, It  becomes  Immaterial  whether  It 
may  justly  be  said  that  in  point  of  fact,  the 
accused  thereby  suffered  no  substantial  prej- 
udice or  that  thus  he  was  not  deprived  of  a 
substantial  right  In  his  trial,  for  the  law 
win  Itself  conclusively  presume  therefrom 
prejudicial  injury  to  his  rights.  It  will  al- 
ways be  true,  and  It  Is  logically  so,  that 
there  must  be  an  Issue  before  a  trial  can 
be  had,  and  It  Is  equally  true  that  there  can 
be  no  issue  of  fact  to  try  unless  there  has 
been  a  formal  affirmation  of  tbe  fact  In  dis- 
pute on  the  one  side  and  a  like  denial  of 
sudii  fact  on  the  other,  and  this  rule.  In  this 
state,  has  heretofore  been  strictly  adhered 
to  In  criminal  cases,  although  in  dvU  ac- 
tions relaxed  under  certain  circumstances, 
or  perhaps  It  would  be  better  to  say  Its 
breach  excused  by  certain  circumstances. 
Hence,  as  the  California  cases  referred  to 
say,  where  a  criminal  action  Is  tried  with- 
out issue  having  been  formed  in  the  manner 
prescribed  by  taw,  there  is  in  law  no  trial. 
But  we  agree  with  the  Attorney  General 
that  the  section  of  the  Constitution  in  ques- 
tion has  overcome,  so  far  as  the  point  in- 
volved in  this  case  Is  concerned,  the'  effect 
of  the  decisions  In  those  cases,  and  that 
they  cannot  be  considered  as  authority  in 
the  determination  of  the  question  whether 
the  enror  for  which  the  trial  court  nnUlfled 
the  verdict  in  this  case  did  or  did  not  result 
In  a  miscarriage  of  justice. 

In  the  foreign  cases  cited  by  tbe  Attorney 
General  and  adverted  to  above,  the  conclu- 
sions were  reached  upon  a  conslderatlfm  of 
the  proposition  that  In  point  of  fact  the  ac- 
cused were  not,  and  could  not  have  been, 
damaged  in  any  manner  or  sense  by  the  fail- 
ure to  enter  a  plea  to  the  indictment,  and  It 
is  our  opinion,  as  the  Attorney  General  con- 
tends, that  the  section  of  our  Constitution  in 
question  makes  the  reasoning  In  those  cases 
peculiarly  applicable  to  the  case  here. 

[I]  That  It  Is  strictly  true  that  the  de- 
fendant in  tbls  case,  in  point  of  fact,  by 
his  omission  to  enter  a  formal  plea  to  the 
information,  could  -not  have  been  and,  in- 
deed, was  not  prejudiced  In  the  remotest  de- 
gree as  to  his  substantial  rights,  or,  in  other 
words,  could  not  have  been,  and,  in  truth. 
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was  'not  thus  deprived  of  a  full  and  fair 
trial  upon  the  merits  of  the  charge,  is  the 
statement  of  a  proposition  too  obvious  to  ad- 
mit of  legitimate  dlscuHslon.  To  the  con- 
trary, it  is  plainly  manifest  that,  the  cause 
having  been  tried  by  both  sides  upon  the 
theory  that  a  plea  of  not  guilty  had  been 
regularly  entered,  the  defendant  received 
the  benefit  of  such  a  plea  as  fully  and  effec- 
tually as  if  the  same  had  been  formally  in- 
terposed.  The  information  was  read,  and 
the  statement  thereupon  made  to  the  Jury 
by  the  clerk  that  the  defendant  had  entered 
thereto  a  plea  of  not  guilty.  Evidence  was 
received  In  support  of  the  claims  of  both 
Bides.  Counsel  on  both  sides  argued  the 
case  to  the  Jury,  the  court  Instructed  the 
latter  as  to  the  law  pertinent  to  the  Issues 
tried,  and  the  Jury  returned  the  result  of 
tbelr  deliberations  upon  tbe  case  to  tbe 
court.  Or,  as  is  said  in  the  case  of  State 
V.  Greene,  60  Iowa,  31,  23  N.  W.  154  (above 
referred  to),  where  precisely  the  same  ques- 
tion as  the  one  under  cousideratlon  here  was 
before  that  court,  "the  defendant  was  per^ 
mltted  to  introduce  evideuce  to  disprove  the 
charge,  and  his  counsel  was  permitted  to 
argue  the  case  to  the  Jury  on  its  merits,  and 
the  Jury  were  required  to  determiue  it  un- 
der the  same  rules  which  would  have  gov- 
erned In  its  determination  if  the  plea  had 
been  formally  entered." 

We  cannot  conceive  of  a  case  where  sec^ 
don  4%  of  article  0  of  the  Constitution 
could  l>e  applied  with  more  propriety  than 
It  may  be  to  the  case  at  bar,  and,  if  by  any 
coarse  of  reasoning  it  may  be  shown  that  It 
does  not  ni)p1y  here,  then,  indeed,  may  it 
well  be  said  that  it  would  be  difficult  to 
apprehend  precisely  what  purpose  it  was 
intended  to  subserve,  iu  People  v.  Carroll, 
128  Pac.  4,  where  the  trial  court  gave  an 
instruction  embracing  the  language  of  sub- 
divisions 0  and  7  of  section  2001  of  the  Code 
of  Civil  Procedure,  which  It  was  claimed 
wltb  a  considerable  show  of  reason  was  out 
of  place  in  said  case  and  calculated  to  mis- 
lead the  Jury  to  the  prejudice  of  the  de- 
fendant, this  court  applied  the  constitutional 
amendment  in  question,  saying;  "We  think, 
however,  the  mle  established  by  the  amend- 
ment to  our  Constitution  •  •  «  was  de- 
signed to  meet  Just  such  a  case  As  this  and 
should  be  applied  at  this  time." 

Our  conclusion  Is  ttiat  the  error  Impelling 
the  learned  trial  Judge  to  set  aside  the  ver- 
dict In  this  case  could  not  under  any  possi- 
ble view  which  may  be  taken  of  It  have  re- 
sulted lu  a  miscarriage  of  justice.  On  the 
other  band,  it  appears  clear  to  our  minds, 
after  an  examination  of  the  whole  record, 
that,  to  permit  the  order  appealed  from  to 
stand  undisturbed,  woald<  result  in  a  dis- 
tinct miscarriage  of  Justice. 

The  motion  of  the  resiKindent  to  dismiss 
the  people^B  appeal  from  the  order  is  denied. 


The  order  appealed  from  Is  reversed,  with 
Erections  to  the  court  helow  to  proceed  with 
the  rendition  ot  Jndgmoat  upon  the  verdict 
as  returned. 

We  concur;  GIIIPMAN,  P.  J.;  BDRr 
NETT.  J, 


cao  c«i.  App.  m) 

CALIFORNIA  TRONA  CO.  v.  WILKINSON 

et  at  (Civ.  1,012.) 
(District  Court  of  Appeal,  Third  District,  Oali- 
fornia.    Dec  24,  1912.) 

1.  COBPOBATIONS  (f  99*)— ISSUANCB  OF  SXOOK 
— CONSIDESATZON— CONBTITUTIONAI,  PROVI- 
SIONS. 

The  purpose  of  Const  art  12.  S  11,  pro- 
viding that  DO  corporation  shall  issue  stock 
except  for  money  paid,  labor  done,  or  property 
actually  received,  is  to  prevent  the  dispoMl  of 
stock  by  the  company  without  a  sufficient  con- 
sideration in  money,  property,  or  labor;  but 
where  there  is  a  conaideratioa  of  some  sort, 
and  the  transaction  is  intended  for  the  benefit 
of  the  corporatioQ  in  the  prosecution  of  its  pur- 
poses, the  conelderation  is  Buflicient,  thon^ 
not  equal  in  value  to  Uie  stock. 

[EM.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  ||  444-44« ;  Dec  Dig.  S  »9.*] 

2.  COBPORATIOHB  &&*)— IBBDAIIOB  OF  STOCK 

— CoNsiouB&Txon  —  InsurnciENCT  —  Who 

May  Ob,iect. 

Where  there  is  any  conalderation  for  the 
iRsuatice  by  a  corporation  of  its  stock,  neither 
the  corporation  nor  its  stockholders  can  assail 
the  transfer  on  the  sole  groutul  of  inadequacy 
of  the  coDsideration  in  the  sense  ot  dispariQ' 
in  the  market  value  of  the  stock  and  the  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions,  Cent.  Dig.  §§  444-i46 ;  Dec.  Dig.  g  99.*] 

3.  COBPOBATIONS  (ft  90*)— ISSUANOB  OP  StOOK 

— lnAnEuuAcy  o;  Considkbatiok  —  "Bo- 
nus"—"Bonus  Stock." 

A  domestic  corporation  owning  mining 
claims  of  unknown  value  was  in  need  of  funds 
for  development  work  and  applied  to  a  foreign 
corporation  for  a  loan.  The  application  was 
granted  in  consideration  of  the  domestic  cor- 
poration mortgaging  its  proper^  and  deliver- 
ing to  the  foreiKQ  corporation  as  a  profit  a  per 
cent,  of  the  gross  sale  value  of  mining  products 
marketed,  and  an  additional  profit  of  100 
sharps  of  stock.  The  domestic  corporation  as- 
sented to  the  proposition  and  received  $75,000 
and  issued  the  stoctc.  Held,  that  the  stock  was 
issued  for  a  valuable  consideration  in  money 
and  for  the  corporate  purposes  within  Const, 
nrt.  12,  S  11,  providing  that  no  corporation 
shall  issue  stock  except  for  money  paid,  labor 
done,  or  property  received,  though  Uie  stock 
constituted  a  bonus  given  as  an  inducement  to 
the  loan,  "bonus  stock,"  technically  Bpeakinr, 
being  stuck  issued  to  the  purchasers  of  bonds 
as  an  inducement  to  them  to  purchase  bonds 
or  loan  money,  though  the  word  "bonus"  may 
in  its  natural  import  imply  a  gift  or  gratuity- 
[Bd.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  .444-446 ;  Dec.  Dig.  |  W.* 
For  other  definitions,  see  Words  and  HiTaaea, 
voL  1,  p.  836.] 

Appeal  from  Superior  Court,  Alameda  Coon- 
ty ;  F.  B.  Ogden,  Judge. 
.  Action  by  the  California  Trona  Company 
against  Ouy  Wilkinson  and  others.  From  a 
Jadgment  dIsHolvIng  a  temporary  restraining 
order,  plaintiff  appeals.  Affirmed. 


•For  other  cases  Bw  same  topic  and  Bsctloa  NUMBER  m  Dec.  Dig.  &  Aol  Dig.  Key-No.  Scries  ft  Rap'r  IndosM 
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Blsbop,  Hoeffler,  Cook  &  Harwood,  of  San 
Frandsco,  Reed.  Black  it  Reed,  of  Oakland, 
B.  H.  Countryman,  of  Ban  Frandaco,  and  J. 
W.  Binsaman,  of  Oakland,  for  appellant 
Gbaries  W.  Slack  and  Gbauncey  S.  Goodrich, 
both  of  San  Frandaoo,  for  respondents. 

HART,  3.  The  plaintiff  Is  a  corporation 
organized  and  existing  lOider  the  laws  of  the 
state  of  California,  with  Its  principal  place 
of  business  In  the  city  of  Oakland,  this  state. 
The  defendant  the  Foreign  Mines  Develop- 
ment Company,  Limited,  is  a  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  United  Kingdom  of  Great 
Britain  and  Ireland.  The  defendant  Guy 
Wilkinson  was,  at  all  the  times  referred  to 
in  the  complaint,  the  manager  of  the  defend- 
ant corporation  and  as  such  had  sole  charge 
of  Its  business  In  the  state  of  California. 

It  Is  alleged  In  the  complaint  that  on  the 
12th  day  of  November,  1908,  "a  certificate 
purporting  to  show  that  said  defendant  the 
Foreign  Mines  Development  Company,  Lim- 
ited, was  the  owner  of  100  shares  of  the  cap- 
ital stock  of  said  California  Troua  Company, 
was  issued  to  said  defendant  the  Foreign 
Mtnes  Development  Company,  Limited ;  that 
said  certificate  was  numbered  29 ;  that  said 
defmdant  •  *  *  paid  no  money  for  said 
100  shares  of  stock  or  any  part  thereof ;  that 
said  defendant  •  «  *  did  no  labor  for 
said  «  *  «  shares  of  stock,  or  any  part 
thereof;  that  said  defendant  de- 
livered no  property  for  said  *  *  •  shares 
of  stock,  or  any  part  thereof;  that  said  de- 
fendant *  •  •  nether  paid  nor  rendered 
any  consideration  whatsoever  for  said  stock 
pnrporting  to  have  been  issued  to  it,  or  any 
part  thereof,  and  the  Issuance  of  said  cer- 
tificate to  said  defendant  •  *  *  was 
wholly  Illegal  and  void,  and  did  not  consti- 
tute said  defendant  *  •  •  a  stockholder 
of  said  California  Trona  Company;  that 
upon  the  so-called  Issnance  of  said  certificate 
to  said  defendant  *  *  ♦  the  name  of  said 
the  Foreign  Mines  Development  Company, 
Limited,  was  entered  upon  the  corporate 
records  as  the  owner  of  said  100  shares 
of  stock."  The  complaint  further  shows  that 
the  certificate  of  shares  so  Issued  to  the  de- 
fendant corporation  was  surrendered  to  the 
secretary  of  plaintiff,  who  was  directed  by 
Qie  said  corporation  defendant  to-lssue,  and 
upon  such  direction  did  issue,  a  new  certifi- 
cate In  lien  thereof  to  one  S.  Walker  Janes, 
the  agent  of  said  defendant  corporation; 
that  on  the  same  day  there  was  also  Issued 
to  said  Janes  a  certificate  for  five  shares  of 
the  capital  stock  of  plaintiff;  that  on  the 
18th  day  of  April,  1911,  said  defendant  cor- 
poration caused  said  certificates,  aggravating 
106  shares  of  the  capital  stock  of  plaintiff, 
issued  to  said  Janes  as  stated,  to  be  surren- 
dered to  the  secretary  of  plaintiff,  who,  upon 
the  direction  of  said  defendant  corporation, 
Issned  In  Uen  thereof  to  the  defendant  Wil- 


kinson a  certiflcate  for  106  shares  of  the 
capital  stock  of  the  plaintiff. 

It  is  farther  alleged  that  the  plaintlfl,  on 
the  Dtb  day  of  November,  1908,  executed  and 
delivered  to  the  said  dtfendant  corporatiw 
a  mortgage  on  all  its  real  and  personal  prop- 
erty altnated  in  the  state  of  California,  and 
that  on  the  27tb  day  of  November,  1900,  said 
defendant  corporation  commenced  an  action 
in  the  Circuit  Court  of  the  United  States  In 
and  for  the  Northern  District  of  California 
to  foreclose  said  mortgage;  "that  said  ac- 
tion is  now  pending  in  said  court ;  that  Judg- 
ment has  not  yet  been  rendered  In  said  ac- 
tion ;  that  a  meeting  of  the  stockholders  of 
plaintiff  for  the  purpose  of  electing  a  board 
of  directors  will  be  held  at  the  office  of  the 
plaintiff.  In  the  city  of  Oakland,  on  the  3d 
day  of  May,  1911,  at  the  hour  of  10: 30  o'clock 
a.  m. ;  that  said  defendant  Guy  Wilkinson 
threatens  to  vote  at  said  meetli«  the  said  100 
shares  of  stock  so  Illegally  issued  as  afore- 
said." It  is  charged  that,  on  the  10th  day  of 
April,  1911,  said  the  Foreign  Mines  Devel- 
opment. Company,  Limited,  acting  through 
said  defendant  Guy  Wilkinson  as  its  agrat 
and  manager,  entered  Into  an  agre^ent  with 
certain  of  the  stockholders  of  plaintiff  (nam- 
lug  them)  whereby  it  was  in  effect  agreed  that 
said  stockholders  would  vote  with  Wilkinson 
for  the  purpose  of  calling  a  meeting  of  the 
stockholders  of  the  plaintiff  for  the  3d  day 
of  May,  1911,  and  that,  at  such  meeting, 
said  stockholders  (parties  to  said  agreement) 
would  "cast,"  or  cause  to  be  cast,  the  votes 
to  which  the  said  number  of  shares  shall  en- 
title snch  party  of  the  first  part  In  filling 
vacancies  In  the  board  of  directors  of  the 
said  corporation  for  such  persons  as  shall 
be  Indicated  by  the  party  of  the  second  part, 
through  its  managing  director,  Guy  Wilkin- 
son," etc. 

It  is  alleged  that  the  100  shares  of  stock 
so  illegally  Issued  to  the  defendant  corpora- 
tion and  finally  to  said  Wilkinson  will,  iii 
conjunction  with  the  shares  held  by  the 
said  persons  who  are  parties  to  the  agree- 
ment above  referred  to,  constitute  a  majori- 
ty of  all  the  capital  stock  of  the  plaintiff, 
and  that  therefore,  if  said  Wilkinson  Is  per- 
mitted to  vote  said  100  shares  of  stock,  he 
will  control  said  election  of  directors  to  be 
held  on  the  3d  day  of  May.  1911.  It  is 
charged  that  the  purpose  of  said  defendant 
corporation  and  Wilkinson  'in  seeking  to 
control  the  election  of  the  board  of  directors 
of  plaintiff  is  to  compromise  said  foreclosure 
suit  now  pending  In  the  said  Circuit  Court  of 
the  United  States  by  cau^g  plaintiff  to  con- 
fess Judgment  therein  in  favor  of  said  the 
Foreign  Mines  Development  Company,  Ijim- 
ited;  that  in  said  foreclosure  suit  there  is 
a  controversy  as  to  the  amount  of  the  debt 
secured  by  said  mortgage,  said  defendant 
•  •  *  claiming  that  there  is  due  from 
said  plaintiff  a  sum  nearly  twice  as  great  as 
the  sum  which  plaintiff  admits  Is  dne."  .  The 
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complaint  declares  tbat;  unless  a  temporary 
reBtralnlng  order  Is  issued  whereby  said  de- 
fendant Wilkinson  Is  prevented  from  voting 
said  100  shar^  of  stock  "at  said  meeting  of 
Htockholders  to  be  held  on  tbe  3d  day  of 
May,  1011,  or  at  any  time  to  wbitdi  said  meet- 
ing is  adjourned,  great  and  irr^rable  in- 
jury will  result  to  tbe  plaintiff  and  its  stock- 
holders." 

Plaintiff  prays  Judgment:  That  said  100 
shares  of  BtotUt  were  illegally  issued,  and  that 
the  certificate  tberefor  be  delivered  op  and 
canceled,  and  that,  pending  the  determina- 
tion of  this  issn^  and  until  the  further  order 
of  tbe  court,  said  Wilkinson,  hip  agents,  etc, 
be  restrained  "from  voting  said  100  shares  of 
stock  at  the  said  meeting  of  stot^olders  to 
be  held  on  the  3d  day  of  May,  1811,  or  at 
any  time  to  whiidi  said  meeting  may  be  ad- 
journed." 

Upon  the  complaint  (verified)  the  court 
granted  a  temporary  restraining  order,  re- 
quiring said  Wilkinson  and  his  agents,  etc^ 
to  desist  and  refirain  from  voting  said  idiares 
of  stodc  at  the  stockholders'  meeting,  to  be 
held  May  3,  1011.  or  "at  any  time  to  which 
said  meetiiv  may  be  adjourned."  Said  tem- 
porary restraining  order  was  Issued  on  the 
2d  day  of  May,  19U.  On  the  4tb  day  of 
May,  1011,  tlK  defendants,  by  a  vertfled  an- 
swer, replied  to  tbe  complaint  and  at  tbe 
same  time  served  upon  the  plaintiff  and  its 
attorneys  a  notice  of  motion  to  dissolve  tbe 
temporary  restraining  order  issued  as  above 
indicated. 

The  answer  denies  all  the  equities  of  the 
complaint,  at  the  same  time  admitting  cer- 
tain averments  thereof,  and  then,  by  way  of 
a  special  defense,  sets  forth  In  detail  the 
transaction  between  the  plaintiff  and  tbe  de- 
fendant corporation  whereby  the  latter  be- 
came the  owner  of  the  100  shares  of  stock  of 
tbe  plaintiff  referred  to  in  the  complaint,  and 
from  which  It  appears  that,  on  the  1st  day  of 
August,  1808,  the  said  plaintiff  and  the  de- 
fendant corporation  entered  into  an  agree- 
ment in  writing,  the  terms  of  which,  in  so 
far  as  they  are  important  to  the  question 
here,  are,  in  substance,  as  follows :  That  the 
said  defendant  agreed  to  advance  to  the 
plaintiff  the  sum  of  ¥S0,000,  more  or  less, 
with  which  to  develop  certain  mining  prop- 
erties owned  by  the  latter  in  the  state  of  Cal- 
ifornia; that,  for  tbe  purpose  of  erecting  a 
plant,  etc.,  npon  said  properties,  the  sum  of 
$25,000  was  to  be  advanced,  upon  a  favor- 
able report  by  an  engineer,  selected  for  the 
purpose  of  investigating  said  properties,  that 
the  representations  of  the  plaintiff  as  to  the 
character  and  extent  of  the  minerals  con- 
ta^lned  therein  were  true;  that,  after  the 
completion  of  said  plant,  tbe  said  defendant 
"shall  deposit  In  said  bank  (First  National 
Bank,  of  Oakland,  Cal.)  such  additional  sums 
as  shall  be  called  for  from  time  to  time  by 
said  company  ( plaintiff ) ,  such  additional 
sums,  however,  not  to  exceed  in  tbe  aggre- 


gate the  sum  of  twenty-five  thousand  dol- 
lars" ;  •  •  ♦  that  "as  profit  to  the  con- 
tractor (defendant  corporation)  for  the  ad- 
vance of  $50,000  there  shall  be  deUvered  to 
the  contractor  6^  i>er  centum  of  the  grosi 
sale  valuft  in  San  Francisco  of  all  products 
of  said  dalms  marketed  by  said  company, 
for  a  period  of  operation,  which  in  the  aggro* 
gate  shall  be  equivalent  to  the  GoaUnuoui 
operaUoB  of  anch  plant  fbr  a  p^lod  of  three 
hundred  days  at  full  capacity."  After  mak- 
ing provision  for  a  reduction  of  the  per  cen- 
tum of  the  gross  sale  value  of  the  products  of 
BaiA  properties  to  be  paid  to  the  said  defotd- 
ant  In  cose  the  full  sum  of  $50,000  is  not  so 
advanced  and  for  an  Increase  thereof  in  tlM 
event  that  a  greater  sum  tlian  950,000  la  m 
advanced,  the  contract  proceeds :  "Sixth.  As 
additional  profit  to  said  contractor  (defend- 
ant corporation)  for  the  advance  of  the  sum 
of  flf^  thousand  dollars,  more  or  less,  as 
above  provided,  said  company  (plaintiff) 
shall,  upon  receipt  of  the  first  payment  of 
twaity-flve  thousand  dollars,  issue  and  deliv- 
er to  said  contractor  or  Its  nomlneea  one  hniH 
dred  shares  of  the  capital  stock  of  said  com- 
pany, of  tlw  par  value  of  one  thousand  dol- 
lars per  ahara"  It  Is  then  provided  that  the 
"said  sum  of  fift7  thou^snd  didlars,  ox  such 
other  sum  as  shall  be  advanced  as  aforesaid 
by  the  contractOT,  shall  be  secured  by  a  first 
mortgage  to  the  contractor  or  its  nominee 
npon  the  property  of  the  company,"  etc 

In  accordance  with  the  provisions  of  the 
foregoing  agreement,  the  answer  alleges  the 
defendant,  on  the  5tl^  day  of  November,  1806, 
deposited  to  the  credit  of;  and  advanced  to, 
the  plaintiff  the  sum  of  $25,000,  and  that  on 
the  28th  day  of  November,  1909,  it  advanced 
to  the  plaintiff  additional  sums,  exceeding 
Che  sum  of  $50,000,  making  In  all  so  advanced 
by  the  defendant  corporation  to  the  plaintiff 
a  sum  exceeding  that  of  $75,000.  The  an- 
swer admits  and  alleges  that  the  plaintiff,  in 
pursuance  of  the  terms  of  said  agreement,  ex- 
ecuted to  the  defendant  corporation  "a  mort- 
gage on  all  its  real  and  personal  property  sit- 
uated In  the  state  of  California,  which  said 
mortgage  was  duly  recorded  in  the  offices  of 
the  county  recorders  of  San  Bernardino  and 
Inyo  counties,  state  of  California,  in  which 
tbe  said  property  Is  situated."  It  Is  admit- 
ted that  an  action  for  the  foreclosure  of  said 
mortgage  Is  now  pending  In  the  United  States 
C!lrcult  Court  for  the  Northern  District  of 
California,  and  tliat  no  Judgment  has  yet 
been  rendered  in  said  action;  admits  the 
agreement  entered  Into  between  the  defend- 
ant Wilkinson  and  certain  other  stockholders 
of  the;  plaintiff,  as  set  forth  In  the  complaint, 
and  that  the  stock  held  by  said  Wilkinson 
end  that  of  said  stockholders  would,  together, 
constitute  a  majority  of  the  shares  of  the 
capital  stock  of  plaintiff;  denies  that  there 
was  to  be  an  election  of  dlrectoriS  of  plain- 
tiff at  the  meeting  to  be  held  on  the  3d  day 
of  May,  1811;  denies  tliat  Wilkinson  would 
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have  controlled  the  election  of  directors  at 
said  meetlDg ;  admits  that  there  Is  a  contro- 
versy as  to  tbe  amoimt  of  the  debt  secured 
by  tbe  said  mortgage,  and  that  tbe  defend- 
ant corporation  claims  a  sum  nearly  twice  as 
great  as  the  sum  which  the  said  plaintiff  ad- 
mits In  said  foreclosure  suit  is  due,  but  de- 
nies that  the  purpose  of  the  defendant  corpo- 
ration and  Wilkinson  in  securing  control  of 
tbe  board  of  directors  of  the  plain tUT  "Is  to 
compromise  tbe  said  foreclosure  suit,  now 
pending  In  tbe  said  Circuit  Court  of  tbe 
United  States,  by  causing  tbe  plaintiff  to  con- 
fess Judgment  therein  in  faror  of  the  said 
defendant  corporation,"  eta 

The  plaintur  replies  to  the  averments  of 
the  answer  by  an  affidavit  denying  tbat  there 
was  any  consideration  rendered  by  the  de- 
fendant for  the  100  shares  of  stock  "other 
than  tbe  so-called  and  alleged  consideration 
set  forth  In  said  contract,"  referring  to  the 
agreement  between  tbe  jdaintlff  and  tbe  de- 
fendant corporation. 

ITjMn  the  record,  of  which  the  foregoing  is 
a  synopsis,  tbe  court,  on  the  15th  day  of  May, 
1911,  made  an  order  granting  the  motion  of 
the  defendants  to  dissolve  the  temporary  re- 
straining order.  This  appeal  is  by  the  plain- 
tiff from  said  order  dissolving  tbe  temporary 
restraining  order. 

The  contention  of  the  appellant  is  that  the 
purported  Issue  of  100  shares  of  stock  by  the 
plaintiff  to  the  defendant  corporation  is  un- 
lawful and  void  under  the  terms  of  sectiou 
11  of  article  12  of  the  Constitution  of  this 
state.  Tbe  respondents  not  only  controvert 
tbe  position  thus  taken  by  the  appellant,  but 
vlgoirously  insist  that  tbe  order  from  'which 
this  appeal  is  proaecnted  may  and  should 
be  upheld  for  tbe  asserted  reason  that  the 
granting  of  the  temporazr  restraining  order 
waa  Id  direct  violation  of  the  mandates  of 
aectton  527  of  the  Code  ot  Oivll  Procedure, 
as  amended  by  the  Legislature  of  1911  (Stats. 
1911,  p^  S9),  whereby  a  radical  Innovation  on 
tbe  former  jiractlce  with  respect  to  tbe  issu- 
ance of  temporary  restraining  orders  has 
been  brought  abont  The  respondents  also 
make  the  point  tbat  the  plaintiff  has  not,  by 
Its  complaint,  shown  itself  to  be  entitled  to 
&vor  tr<m  a  court  of  equity  In  the  matter 
as  to  which  it  seeks  relief. 

While  we  reci^ulze  in  tbe  last-stated  con- 
tentions of  respondrats  considerable  force, 
it  is  not  conceived  to  be  necessary  to  consid- 
er them,  since  we  are  of  tbe  opinion  that, 
upon  the  merits  of  the  controversy,  the  order 
ai^vealed  from  must  be  sustained. 

We  are  unable  to  make  out  bow  or  in  what 
way  tbe  transaction  complained  of  by  tbe 
plaintiff  may  be  held  to  be  in  opposition  to 
tbe  provisions  of  section  11  of  article  12  of 
the  Constitution,  and,  unless  It*  can  be  said 
to  be  obnoxious  to  the  objection  so  made, 
then  tbe  act  of  transferring  the  stock  to  tbe 
defendant  corporation  was  in  ail  respects 
bona  fide  and  legal ;  there  belhg  no  showing 
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or  even  pretense  of  extrinsic  firaud  In  con- 
nection therewith. 

The  section  of  the  Constitution,  with  the 
terms  of  which  It  is  claimed  tbe  transaction 
involved  here  is  In  conflict,  reads,  in  part, 
as  follows :  "No  corporation  shall  Issue  stock 
or  bonds,  except  for  money  paid,  labor  done, 
or  property  actually  received,  and  all  ficti- 
tious Increase  of  stock  or  indebtedness  shall 
be  void." 

[1]  The  purpose  of  those  provisions  of  the 
Constitution  is,  of  course,  to  preserve  at  all 
times  the  property  of  the  corporation  aiid 
thus  protect  and  maintain  the  rights  of  tbe 
creditors  and  stockholders  thereof  as  against 
any  such  manipulation  or  dls{>o8al  of  the 
capital  stock  bj»  the  owners  of  a  majority  of 
such  stock  as  might  result  In  the  serious  Im- 
pairment if  not  the  complete  destruction  of 
the  rights  of  such  creditors  and  the  minority 
stockholders  and  at  tbe  same  time  in  ad- 
vantage to  suc^  majority  stockholders — a 
situation  which  experience  shows  could  easi- 
ly be  brought  about  if  tbe  law  were  other- 
wise than  as  laid  down  by  the  provisions  of 
the  Constitution  above  quoted.  In  other 
words,  the  design  of  said  provisions  is,  among 
other  things,  to  prevent  the  corporate  stock 
of  a  corporation  from  being  transferred  or 
disposed  of  by  it  without  a  sufficient  consid- 
eration, either  In  tbe  form  of  money,  or  prop- 
erty or  labor  performed  for  it  But  by  this 
we  are  not  to  be  understood  as  meaning  a 
consideration  equal  in  value  with  tbe  stock, 
for  we  do  not  think  that  the  constitutional 
inhibition  invoked  here  requires  such  a  con- 
sideration to  render  valid  the  issue  of  stock 
by  a  corporation.  If  there  is  a  consideration 
of  some  sort,  and  the  transaction  is  one  that 
Is  intended  to  redound  to  the  benefit  of  the 
corporation  in  the  prosecution  of  its  corpo- 
rate purpoees,  then  we  should  say  that,  so 
far  as  are  concerned  the  requirements  of 
tbe  law  in  that  regard,  the  consideration 
is  sufficient,  and,  in  a  sense,  adequate,  al- 
though It  may  not  be  equal  In  valujs  to  that 
of  the  stock. 

[2]  In  any  event,  in  the  case  of  the  Issu- 
ance of  stock  by  a  corporation  for  an  Inade- 
quate consideration,  viewed  from  tbe  stand- 
point of  value,  such  transaction  cannot  be 
assailed  by  the  stockholders,  or,  which  Is 
the  same  thing,  by  the  corporation  itself, 
merely  upon  the  ground  of  such  inadequacy 
of  consideration.  "Creditors  may  attack  the 
transaction — stockholders  cannot."  O'Dea  v. 
Hollywood  Cemetery  Ass'n,  154  Cal.  67,  97 
Pac.  6.  So,  in  this  case.  If  there  be  shown 
any  consideration  at  all  for  Issuance  of  the 
stock,  then  the  plaintiff  is  in  no  position  to 
challenge  the  transaction  resulting  in  its 
Issuance  or  the  validity  of  such  issue  solely 
upon  the  ground  of  the  Inadequacy  of  the 
consideration  in  the  sense  that  there  is  a 
marked  or  wide  disparity,  unfavorable  to  the 
stock,  between  the  value  of  the  latter  and 
that  of  the  consideration  given  therefor.  Up- 
on this  proposition,  assuming  that  the  record 
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discloses  some  conslderaUon  for  the  Issnance 
of  the  stock  to  the  defendant,  we  could  rest 
the  decision  of  this  case.  But  we  are  of  the 
opinion  that  the  facts  disclosed  here  clearly 
show  that  the  plaintiff  received,  under  the 
circumstances  under  which  the  stock  was 
Issued,  an  adequate  consideration. 

[3]  There  Is  nothing  In  the  record  before  us 
showing  what  the  actual  value  of  plaintiff's 
stock  was,  unless  the  par  value  thereof  Is  to 
be  assumed  to  be  its  actual  value,  which  as- 
sumption  Is  not  warranted  by  the  other  facts 
disclosed  by  the  record.  The  complaint  Is 
absolutely  silent  as  to  the  actual  value  of 
Bald  stock  at  the  time  of  the  transaction  cul- 
minating In  its  transfer  to  the  defendant. 
It  merely  alleges  that  the  atoCk,  having  a  par 
value  of  91>000  per  share,  was  issued  and  de- 
livered to  tile  defendant  corporation  without 
any  of  the  several  kinds  of  consideration 
fo^  which  It  may  legally  be  issued.  On  the 
other  hand,  the  answer  declares  "that  the 
consideration  for  the  Issuance  and  delivery 
to  the  defendants  •  •  •  of  the  said  100 
shares  of  the  capital  stock  ot  the  plaintltf 
and  of  the  said  certificate  No.  29  therefor, 
was  the  advance  by  the  defendant  •  •  • 
of  the  sums  provided  by  It  to  be  advanced 
under  the  terms  of  said  contract,"  etc.,  and 
that  "the  same  was  a  good  and  valnable  oon- 
sideration." 

Of  course,  It  can  seldom,  If  ever,  be  said 
that  the  capital  stock  of  a  mining  corporation 
whose  properties  are  undeveloped  is  actually 
worth  Its  par  value.  It  certainly  cannot  be 
said  that  the  stock  of  the  plaintiff,  at  the 
time  of  the  transaction  here,  was  worth  Its 
par  value  or  anything  neelr  such  value.  The 
fact  is  that  the  properties  of  tie  plaintiff 
wUeh  were  related  to  the  transaction  In- 
volved in  this  dispute  were  In  a  condition  and 
of  a  character  that  It  could  not  be  told,  at 
the  time  of  said  transaction,  what  actual 
value  the  stock  Issued  to  the  defendant  pos- 
sessed. If  very  much  of  any  when  compared 
to  the  amount  of  money  the  plaintiff  asked 
the  defendant  to  loan  to  It.  Manifestly,  the 
value  of  said  stock,  at  the  time  of  the  trans- 
action Involved  here,  in  so  far  as  such  stock 
might  have  any  actual  value  from  the  fact 
of  plaintiff's  ownership  of  the  properties  to 
develop  which  It  borrowed  money  from  the 
defendant  (and  It  does  not  appear  that  it 
owned  any  other  property),  was  purely  tenta- 
tive, or  extremely  problematical,  as  all  unde- 
veloped mining  enterprises,  from  their  very 
nature,  must  necessarily  be,  for  whatever 
actual  value  It  might  acquire  would,  of 
course,  have  to  depend  and  be  determined 
upon  the  result  of  the  experimental  devel- 
opment of  Its  said  mining  properties.  It  is 
therefore  proi)er  to  say,  from  all  the  facts 
presented  by  this  record,  that  the  actual 
value  of  the  stock  transferred  to  the  defend- 
ant corporation  was,  at  the  time  of  the  is- 
suance of  said  stock,  very  far  short  of  Its 
par  value,  If.  indeed,  it  had  any  value  at  all 
as  proflt-productng  property.   We  tbertfore 


have  this  situation  here:  That  the  plaintiff 
was  Uie  owner  of  certain  mining  claims,  the 
value  of  which  as  such  was  unknown,  and 
that  It  was  In  need  of  the  means  necessary 
for  the  development  of  said  claims;  that  it 
made  an  application  to  the  defendant  corpo- 
ration for  the  loan  of  certain  moneys  to  be 
used  for  that  purpose,  and  Its  application 
was  granted,  the  defendant  corporation,  iqkhi 
an  examination  of  the  proposition,  agreeing 
to  advance  the  money  cequlred-~the  sum  of 
$00,000,  more  or  less — ^In  consideration  of  a 
promise  upon  the  part  of  the  plaintiff  to  do 
these  things:  (1)  To  execute  and  deliver  to 
the  said  defendant  a  mortgage  upon  all  Its 
mining  properties  situated  In  the  state  of 
California  and  to  develop  which  the  loan 
was  to  be  made ;  the  money  so  loaned  to  bear 
interest  at  the  rate  of  6  per  cent  per  an- 
num. (2)  To  pay  and  deliver  to  the  said  de- 
fendant, as  a  "profit"  to  It,  a  certain  per 
centum  of  the  gross  sale  value  in  San  Fran- 
cisco of  all  products  of  said  claims  marketed 
by  the  plaintiff;  the  amount  of  such  per 
centum  to  be  regulated  according  to  the 
amount  of  money  so  advanced  by  the  defend- 
ant.  ^)  As  "additional  profit"  to  the  de- 
fendant, and  upon  receipt  by  it  (plaintifTI 
of  the  first  payment  of  925,000.  to  issue  and 
deliver  to  the  defendant,  or  to  any  person  or 
persons  It  might  name  to  receive  the  same. 
100  shares  of  stock  of  plaintiff  of  the  par 
value  of  f 1,000  per  share. 

The  plaintiff  assented  to  the  foregoing  prop- 
ositions, and  not  only  executed  an  agreement 
In  writing  to  that  effect,  but  executed  tlie 
terms  of  the  agreement,  and  thereupon  re- 
ceived from  the  defendant  the  first  advance 
of  $25,000  and  thereafter,  from  time  to  time, 
received  other  sums  until  the  total  amount 
so  received  exceeded  the  sum  of  $75,000.  It 
seems  to  us  that,  under  the  circumstances  as 
thus  indicated.  It  must  be  held  to  be  true 
that  the  stock  involved  in  this  litigation  was 
Issued  to  the  defendant  corporation  for  a 
consideration  which,  whatever  Its  value  was 
when  compared  to  the  actual  value  of  the 
stock,  not  only  satisfied  the  mandates  of  the 
Constitution,  but  which,  even  in  a  suit  by 
creditors  to  cancel  the  stock  on  the  ground 
of  fraud  In  its  Issuance,  could  hardly  be  held 
to  be  such  In  itself  to  justify  the  Inference 
of  fraud,  either  as  a  matter  of  law  or  of 
fact 

It  is  very  clear  that  the  Issuance  of  said 
stock  to  the  defendant,  under  the  circum- 
stances disclosed  here,  was  one  of  the  chief 
Inducements  of  the  loan.  Indeed,  it  is,  we 
think,  from  a  consideration  of  the  whole 
transaction,  proper  to  assume  that,  but  for 
the  agreement  of  the  plaintiff  to  so  transfer 
100  shares  of  its  stock  to  the  defendant,  the 
latter  would  not  have  agreed  to  advance  to 
the  former  the  large  sum  of  money  wblch 
was  actually  advanced. 

However  that  may  be,  it  is  very  clear  that 
the  stock  was  issued  for  a  valuable  consider- 
ation in  the  form  of  money  and  for  the  cor- 
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porate  purposes  of  Uie  corporation,  aud  tbat 
Is  all  that  U  required  by  tbe  provlaions  of 
■ectkm  U  of  article  12  of  tbe  Cooatitutioa  to 
make  it  a  perfectly  valid  transaction. 

PjAivislona  in  the  Constitutions  of  other 
states  similar  to  those  InTolred  in  this  dis- 
cussion hare  been  considered  by  the  courts 
of  those  Jurisdictions  as  well  as  by  the  Su- 
preme Court  of  the  United  States,  and  they 
hare  thus  uniformly  been  held  not  to  mean 
that  the  consideration  should  always  be  of 
equal  value  with  the  stock  Issued,  so  long  as 
"tbe  transaction  Is  a  real  one,  based  upon  a 
present  consid&^ation,  and  having  reference  to 
legitimate  corporate  purposes,  and  Is  not  a 
mere  device  to  evade  the  law  and  accomplish 
that  which  is  forbidden."  Memphis,  etc., 
Railroad  v.  Dow,  120  U.  S.  287,  299,  7  Sup. 
Ct  482,  487  (30  L.  Ed.  595).  See,  also.  Grant 
T.  East  &  West  R.  Co.,  M  Fed.  569,  575,  570, 
4  C.  C.  A.  511;  Nelson  v.  Hubbard,  96  Ala. 
238,  260,  11  South.  428,  17  L.  E.  A.  376 ;  Speer 
V.  Bordeleau.  20  Colo.  App.  413,  79  Pac.  332; 
Const,  of  Alabama  1875,  art  1^  |  6 ;  Colora- 
do Const,  art  15,  §  9. 

Even  If  the  stock  Issued  to  the  plaintiff 
may  be  said  to  have  constituted  a  "bonus," 
as  Is  the  contention,  still,  It  having  been  giv- 
en as  an  Inducement  to  the  loan,  It  cannot  be 
held  to  be  void  or  even  voidable  for  that  rea- 
son. While  tbe  word  "bonus"  may,  In  Its 
natural  import,  be  stfld  to  Imply  a  gift  or  gra- 
tuity, "bonus  stock,  technically,  and  perhaps 
correctly  speaking,  is  stock  issued  to  the  pur- 
chasers of  bonds  as  an  inducement  to  them 
to  purchase  bonds  or  loan  money  to  the  cor- 
poration." Thompson  on  Corporations  (2d 
Ed.)  I  3444. 

In  Dlckerman  v.  Northern  Trust  Co.,  178 
U.  S.  181,  20  Sup.  Ct  311,  44  L.  Ed.  423. 
where  it  was  contended  that  certain  stock 
was  issued  without  a  consideration  to  the 
purchasers  of  bonds  of  the  corporation  there 
concerned,  it  is  said :  "It  is  true  that  these 
parties,  in  disposing  of  the  bonds,  allowed  to 
each  purchaser  of  a  $1,000  bond  $200  of  pre- 
ferred and  HOO  of  common  stock,  but  they 
do  not  seem  to  have  profited  by  this  them- 
fdTee.  And  if  it  were  necessary  to  the  ne- 
gotiation of  the  honda  to  give  a  honus  in  that 
ttock,  it  cannot  be  oonaidered  in  the  Ught  of 
«  mere  donation.  (Italics  ours.)  Nor,  If  It 
were  done  In  good  faith,  would  It  necessarily 
afford  a  ground  of  complaint  to  dissenting 
stockholders." 

We  have  no  faolt  to  find  with  the  cases 
elted  by  counsel  for  the  plaintiff,  notably  the 
caae  of  Central  Trust  Co.  v.  New  York  City, 
etfc,  Co.,  18  Abb.  N.  C.  (N,  T.)  881,  which 
b^  that  stock  issued  by  a  corporation  with- 
out any  consideration  is  Illegal,  and  that 
such  issue  may  be  set  aside  upon  that  gronod. 
Indeed,  obvioosly,  the  views  expressed  here 
are  In  perfect  liarmony  with  those  annonnced 
intfaoseoaaea.    In  tbe  Central  Trust  Ca  Case, 


Just  mentioned,  the  transaction  whereby  cer- 
tain parties  secured,  without  any  considera- 
tion whatsoever,  a  large  amount  of  the  bonds 
and  stock  of  the  corporation,  came  so  close 
to  actual  fraud  that  tlie  learned  Justice  who 
wrote  the  opinion  found  no  way  of  relleviuK 
it  trom  that  imputation  except  upon  the 
ground  that  such  a  method  of  manipulating 
bonds  and  stocks  of  corporations  had  been 
for  many  years  a  common  practice  In  that 
line  of  the  world's  activities.  Obviously,  1^ 
as  In  that  case,  the  corporation  here  bad 
parted  with  a  large  amount  of  Us  capital 
stock  without  any  sort  or  kind  of  considera- 
tion— Indeed,  by  gift  pure  and  simple,  as  In 
ttiat  case — then  most  unquestionably  would 
the  transaction  be  held  to  have  been  In  di- 
rect violation  of  the  provisions  of  section  11, 
art  12,  of  the  Ck>nstltutlon;  but  &s  an  exami- 
nation of  this  record  clearly  and  distinctly 
discloses,  there  was  a  consideration  and  a 
most  valuable  one  for  the  issuance  of  Oi9' 
stock  by  the  plaintiff  to  the  defendant 

As  stated  in  the  beginning  a  discussion  of 
other  points  made  by  the  re^wudeuts  In  sap- 
port  of  tbe  order  dissolving  the  restraining 
order  is  altogether  unnecessary  in  view  of  the 
opinion  as  to  tbe  merits  of  tbe  dispute  to 
which  we  have  been  persuaded  by  an  exami- 
nation of  this  record;  yet  we  cannot  refrain 
from  observing  that  the  plaintiff  is  In  an 
awkward  position  as  a  supplicant  for  relief 
through  tbe  extraordinary  remedial  power 
of  a  court  of  conscience.  It  does  not  com< 
plain  tiiat  it  has  received  no  benefits  from 
the  act  of  Issuing  tbe  stock  to  the  defend- 
ant It  does  not  charge  actual  fraud  where- 
by It  suffered  any  injury,  nor,  Indeed,  urge 
any  objection  which  would  render  the  trans- 
action unconscientious;  but  after  compla- 
cently acquiescing  therein  for  a  long  time  and 
recognizing  the  validity  of  the  stock  issue  by 
various  pwsittve  acts  (such  as  issuing  new 
certificates  for  the  old,  etc.)  and  after  the 
transaction  had  been  a  thing  of  the  past  by 
a  number  of  yeara,  tt  merely"  relies,  for  the 
establishment  of  the  Invalidity  of  tbe  issue, 
upon  what  may  well  be  regarded,  at  least 
before  a  court  of  equity,  as  an  alleged  tech- 
nical violation  of  the  law  of  this  state  con- 
cerotng  the  matter  of  the  issuance  of  stock 
by  corporations.  Of  course,  it  is  not  possi- 
ble that  a  corporation  may,  through  an  ultra 
Tires  transaction  <tf  its  own  making,  receir<> 
something  beneficial  or  advantageous  to  it« 
corporate  purposes,  and  then  escape  tbe  bur- 
den of  the  obligations  to  which  such  trans- 
action bound  it  upon  the  plea  of  ultra  vires. 

But,  as  shown,  upon  the  meilts  of  this  con- 
troversy, the  order  should  be  affirmed,  and  it 
is  so  ordered. 

We  concori  GHIPMAN,  P.  J.;  BUR- 
NETT. J. 
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(20  C&l.  App.  ISO 

FBBSNO  PLANING  MILL  CO.   T.  MAN- 
NING et  al.    (Civ.  1,113.) 
(Diatrict  Conrt  of  Appeal.  First  District,  Cali- 
fornia.   Dec.  30,  1912.) 
X.  Appkai.  and  Ebrob  (H  684*)— QuEsnoHS 
Kbvibwablb— Bight  to  Attacuhefit. 
Whether  plaintiff  i»  entitled  to  a  writ  of 
attachment  under  Code  Civ.  Proc  {  1197,  as 
amended  in  1911  (St  1911,  p.  1310,  i  10).  will 
not  be  considered  on  appeal  where  the  record 
does  not  show  that  the  writ  was  ever  issued. 

[Rd.  Note. — For  other  cases,  see  Appeal  and 
groj^  Cent  Dig.  SS  2887-2890;  Dec.  Dig.  i 

Z  Appeal  ahd  Ebboi  ({  843*>— QtTBBnona 

BBVIEWABLE— RCLINOS  ON  Dbuurbebs. 
Where  the  trial  court  struck  out  a  plead- 
ing and  did  not  rule  on  a  demurrer  thereto, 
t3t»  auffideney  <d  the  plwdlng  aa  against  tiia 
demurrer  was  not  involved  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3331-^1;  Dec.  Dig. 
S  843>] 

3.  Mechakicb*  LnH8  (|  805*)— BnTORCXinNT 

— PABTIEa. 

Under  Code  Civ.  Proc  |  1197,  providing 
that  nothing  in  the  chapter  on  mechamcs'  liens 
shall  impair  the  right  of  any  person,  to  whom 
a  debt  may  be  due  for  work  or  materials,  to 
maintain  a  personal  action  for  the  debt,  a  ma- 
terialman may  foreclose  a  lien  against  the 
buildit^  and  maintain  a  personal  action 
against  the  contractor,  or  the  contractor  ma7 
be  made  a  defendant  with  the  owner  in  an  ac- 
tion to  foreclose  the  lien,  and  a  personal  judg- 
ment rebdered  against  the  contractor,  though 
foreclosure  of  the  lien  is  denied. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Lfens,  Cent  Dig.  {  636;  Dec  Dig.  {  305.*] 

4.  Abatgukrt  and  Revival  (J  4*)— Pbnden- 
CY  OF  AcTTON— Effect. 

An  action  abates  on  a  showing  of  the  pen- 
dency of  a  prior  action  between  l^e  same  par- 
ttei  on  the  same  subject 

[Ed.  Note.— For  other  casefl,  see  Abatement 
and  RevivsO,  Cent  Dig.  U  25-28 ;  Dec.  Dig. 
I  4.*] 

5.  Abatement  and  Revival  d  8*}— Pkhden- 

CY  OF  Action— Effect. 

The  pendency  of  an  action  by  a  material- 
man to  enforce  a  mechanic's  Hen  and  for  a 
personal  judgment  against  the  contractor 
abates  a  subsequent  action  by  the  materialman 
against  the  contractor  alone  for  a  personal 
judgment 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  U  39-72;  Dec  Dig. 

S  8.n 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z,  Austin,  Judge. 

Action  by  the  Fresno  Planing  Mill  Compa- 
ny against  S.  B.  Manning  and  another. 
From  a  Judgment  for  plaintltf,  defendants 
appeal.   Reversed  and  remanded. 

E.  A.  Williams,  of  Fresno,  for  appellants. 
Cartwrlgbt  &  Cashin,  of  Fresno,  for  resDond- 
ent 

LBNNON,  P.  J.  This  1b  an  appeal  from 
a  judgment  against  the  defendants  and  in 
favor  of  the  plaintiff  In  an  action  brought  to 
recover  the  sum  of  $450  for  building  materi- 
als alleged  to  have  been  sold  and  delivered 
by  plaintiff  to  the  defendants,  and  used  by 


REPORTER  (Cai. 

them  as  contractors  In  the  constmctton  of  a 
building  for  one  T.  J.  Hammond  in  the  dty 
of  Fresno.  Prior  to  the  commencement  of 
the  present  action  the  plaintiff  filed  Its  claim 
of  lien  against  the  lot  of  land  upon  which 
the  building  was  erected  for  the  value  of 
the  material  furnished  the  defendants,  and 
in  due  time  Instituted  an  action  to  foreclose 
said  lien,  in  which  the  defendants  here  were 
joined  aa  defendants  with  the  owner  of  the 
building.  By  their  answer  the  defendants 
pleaded  the  pendency  of  the  previous  action 
in  abatement  of  the  present  action.  The 
plalntlfTs  motion  to  strike  out  this  defraise 
was  granted,  and  It  Is  of  this  that  the  de- 
fendants chiefly  complain. 

[1,  fl  Indd^tally  counsd  fw  the  defend- 
ants discuss  the  question  as  to  whether  ox 
not  the  plaintiff  was  entitled  in  this  action 
to  a  writ  of  attachment  under  the  provlslona 
of  the  amendment  of  1911  (St  1911,  p.  1319. 
I  10)  to  section  1107  of  the  Code  of  QtII 
Procedure.  The  record  before  us  does  not 
show  that  such  a  writ  was  ever  Issued  In 
this  action;  and,  In  the  absence  of  such  a 
showing,  the  question  of  the  plalntifra  rl^t 
to  a  writ  of  attachment  la  not  Involved  and 
cannot  be  considered.  In  addition  to  the  mo- 
tion to  strike  out,  the  plaintiff  interposed  a 
demurrer  to  the  answer  of  Uie  defendants, 
which  assailed  the  su^dency  of  the  &ct8 
pleaded  aa  a  special  defense  In  abatement 
of  the  presmt  action.  The  dennirrer,  how- 
ever, was  not  passed  upon,  for  the  reason, 
presumably,  that  the  granthig  of  the  molion 
to  strike  out  In  dfect  disposed  of  tbe  points 
raised  the  demurrer.  No  quntlon,  there- 
fore, of  the  technical  sufficiency  of  tii»  plea 
In  abatement  as  against  the  draanrrer,  la  in- 
volved upon  this  appeal. 

Upon  the  record  before  us  the  only  ques- 
tion which  can  be  considered  Is  the  correct- 
ness of  tbe  lower  court's  ruling  striking  out 
tbe  defendants*  plea  In  abatement 

The  answer  of  the  defendants,  in  addition 
to  a  denial  of  all  of  the  material  allegaUons 
of  the  plalntlfTs  complaint,  averred  In  ef- 
fect that  prior  to  the  commencement  of  Jiie 
present  action  the  defendants  entered  into  a 
contract  with  one  T.  J.  Hammond,  wherry 
the  defendants  agreed  for  a  stipulated  sum 
to  erect  a  building  in  the  city  of  Fresno  for 
said  Hammond;  that  during  tbe  construc- 
tion of  said  building  the  {^intiff  In  this  ae> 
tlon  furnished  goods,  wares,  and  merchan- 
dise to  be  used,  and  which  were  actually 
used,  in  the  construction  of  said  building; 
that  thereafter  the  plaintiff,  not  having  t>een 
paid  for  said  goods,  wares,  and  mercbandlse, 
filed  its  claim  of  lien  upon  tbe  lot  of  land 
of  said  Hammond  upon  which  said  building 
was  erected ;  that  thereafter  and  within  the 
time  allowed  by  law  the  plaintiff  instituted 
an  action  In  tbe  superior  court  of  Fresno 
county  to  foreclose  its  Hen  for  the  value  of 
the  same  goods,  wares,  and  merchandise  al- 


*Foi  otlur  eases  see  same  taplo  and  secUon  NUUBBR  In  Dsc  Dig.  A  Am.  Dig.  Key-No.  Baiies  *  Bsp'r  ladem 
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leged  in  tbe  present  action  to  have  been  sold 
and  delirered  to  the  defendants,  and  for  tlie 
valae  of  wbich  the  plaintiff  in  the  present 
action  is  seekiDg  to  recover  a  personal  Judg- 
ment against  the  defendants;  that  the  de- 
fendants In  the  present  action  were  joined 
aa  defendants  In  the  prior  one  to  foreclose 
the  lien  of  plaintiff ;  and  that  said  last-men- 
tioned action  had  never  been  dismissed  and 
was  pending  at  the  time  the  inresent  action 
was  commenced. 

L3}  Under  the  provisions  of  section  1107  of 
tbe  Code  of  Civil  Procedure,  as  that  section 
was  originallj  enacted  and  as  it  stands  to- 
day, any  person  to  whom  a  debt  is  due  for 
materials  furnished  for  the  erection  of  a 
ballding  may.  In  addition  to  an  action  to 
foreclose  a  lien  against  the  building  and 
its  owner,  maintain  a  personal  action  to  re- 
cover such  debt  against  the  person  liable 
therefor ;  and  under  the  established  and  ap- 
proved practice  in  this  state  the  person  con- 
tracting for  such  materials  may  be  made  a 
party  defendant  with  the  owner  of  the  build- 
ing in  an  action  to  foreclose  a  mechanic's 
Uen.  In  such  an  action  a  personal  judg- 
ment may  be  rendered  against  the  contrac- 
tor, even  though  foreclosnre  of  the  Hen  be 
denied  as  against  the  owner  of  the  buiiuing. 
Booper  v.  Flood,  G4  Cal.  218,  220 ;  Bates  v. 
Santa  Barbara,  90  Cal.  543,  27  Pac.  438; 
HcMenomy  v.  White,  115  Cal.  339,  47  Pac. 
108;  San  Francisco  Paving  Go.  t.  Fairfield, 
131  Gal.  220^  226.  60  Pac.  265. 

There  seems  to  be  some  slight  confusion  of 
authOTlty  as  to  whether  or  not  the  contractor 
la  a  necessary  party  to  an  action  to  tbredose 
a  mechanic^  Uen ;  but  all  of  the  authorities 
are  agreed  that,  if  a  personal  judgment  is 
desired  against  the  contractor,  it  Is  propw 
to  make  him  a  party  defendant,  and  encfa 
prMtice  is  commended  as  tending  to  aTcdd  a 
mnltlpUclty  of  suits.  Giant  P.  Go.  t.  San 
Diego  F.  Co.,  78  CaL  183,  20  Fac  419;  Russ 
L.  ft  Bi.  Co.  T.  Oarrettson,  87  CaL  689,  26 
Pac.  747;  Green  t.  GUfford,  91  GaL  40,  29 
Pac  831;  Taney  v.  Morton.  94  CaL  668,  29 
Fbc  nil ;  S.  F.  Paving  Go.  t.  Fairfleld,  sa- 
pra. 

[4]  It  is  not  the  policy  of  the  law  to  per- 
mit different  suits  to  be  instituted  and  pend- 
ing between  Uie  same  parUee  concerning  the 
same  eabject-matter ;  and  hence  the  rule 
that  an  action  abates  upon  a  showlnK  <tf  the 
insUtntloD  and  pendency  of  a  prior  action 
between  tlw  same  parties  upon  tbe  same  Bub< 
ject-matter.  The  reason  for  this  rule  Is 
founded  npon  the  theory  that,  if  the  first 
suit  affords  an  Ample  remedy  to  the  party 
claiming  to  be  aggrieved,  it  would  be  not 
only  unnecessary  but  vexatious  to  permit  the 
prosecution  of  a  second  suit  founded  upon 
the  same  cause  of  action.  An  action  Is  com- 
menced when  the  complaint  therein  is  filed. 
Code  Civ.  Proc.  S  350.  It  Is  thereafter  deem- 
ed to  be  pending  until  it  Is  finally  determin- 


ed upon  appeal  (Code  Clv.  Proc.  i  1049) ;  and 
a  plea  In  abatement,  based  upon  the  ground 
of  another  action  pending,  may  be  raised  ei- 
ther by  demurrer  or  by  answer  (Code  Clv. 
Proc  fi  430;  Tooms  v.  BandaU,  3  CaL  438.; 
Coubrough  t.  Adams,  70  CaL  874,  U  Pac. 
634). 

[6]  While  it  Is  not  definitely  stated  in  the 
answer  of  the  defendants  that  Hammond,  the 
owner  of  the  building,  was  made  a  defend- 
ant in  the  prior  pending  action  to  foreclose 
plalntifC's  claim  of  lien,  or  that  the  defend- 
ants here  were  joined  as  defendants  in  that 
action  for  the  pucpose  of  procuring  a  per- 
sonal Judgment  against  them,  it  is  sofflcient- 
ly  clear,  as  against  a  motion  to  strike  out, 
that  the  answer  of  the  defendants  purports 
to  plead  that  the  purpose  of  the  prior  action 
was  to  foreclose  plaintiff's  lien  against  Ham- 
mond and  against  Hammond's  property,  and 
at  the  same  time  to  obtain  a  personal  judg- 
ment against  the  defendants  named  as  de- 
fendants in  this  action  for  the  value  of  the 
identical  goods,  wares,  and  merchandise  sued 
for  ther^n.-  The  only  possible  purpose  in 
making  the  defendants  In  this  action  defend- 
ants in  the  prior  action  would  be  to  secure  a 
personal  judgment  against  them  for  the  sat- 
isfaction of  the  identical  debt  which  is  made 
the  basis  of  the  present  action.  The  pur- 
pose of  the  present  action  is  also  to  secnre  a 
personal  judgment  against  the  defendants 
upon  practically  the  same  cause  of  action 
upon  which  they  were  Joined  as  defendants 
In  the  previous  action.  In  short,  the  causes 
of  action  and  the  relief  sought  in  the  two 
suits,  in  BO  far  as  the  defendants  here  are 
concerned,  are  alleged  to  be  substantially 
the  same.  Consequently  the  pendency  of  the 
prior  action  vras  a  material  defense  in  the 
present  one,  which  it  was  proper  to  present 
by  way  of  answer;  and  it  follows  that  the 
trial  court  erred  to  the  inejudlce  of  the  de- 
ftodants  in  granting  the  plaintiff's  motion  to 
strike  out  such  aefense  upon  the  ground  of 
its  immateriality. 

The  judgment  aivealed  from  is  reversed, 
and  the  cause  remanded. 

We  concur:  TTAT.Ti,  X;  KERRIGAN,  J. 

(»  Cal.  App.  7(3) 

STEVENS  V.  LOS  ANGELES  DOCK  &  TESB- 
MINAL  CO.     (Civ.  1,177.) 

(District  Court  of  Appeal,   Second  District, 
California.     Dec.  30,   1912.  Rehear- 
iDS    Denied    Jan.    30,  1913.) 

1.  Damaobs  (S  82*>-<3ohteacts— CoNsmcc- 
TION— Penalty. 

A  provision  in  a  cootract  for  the  sale  of 
land  which  provided  that,  if  the  vendor  failed 
to  make  certain  improvements  within  a  etip- 
alated  time,  the  purchaser  should  be  ezcosed 
from  the  payment  of  the  third  installment,  is 
not  a  Btipulation  for  a  penalty  or  the  payment 
of  liquidated  damages,  so  that  specific  perform- 
ance could  be  bad  despite  Civ.  Code,  |§  1370 
and  '3369,  respectively,  declaring  contracts  pro- 
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TidiDg  a  penalty  ioTalid  to  that  extent,  and 
that  specific  performance  of  sick  agreements 
canoot  be  awarded. 

[Ed.  Note.— For  other  caaes,  aee  Damages, 
Cent  Dig.  S  ITS;  Dec.  Dig.  |  8S.*] 
2.  Pabtibs   (S  80*)  ~  Necessabt  Pabtieb  — 

Waivek  of  Objections. 

Where  plaintiff's  complaint  was  not  de- 
marred  to  on  the  ground  of  nonjidnder  of  par- 
ties, he  may  have  specific  performance  of  a 
contract  for  the  sale  of  land,  even  though  his 
associates,  who  had  received  Ui«  lands  to  which 
they  were  entitled  under  the  parcbasoi  were  not 
made  parties  plaintitf. 

[Bd.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  H  123-131,  170;  Dec  Dig.  |  80.*] 

a  Specific  Pbbfobuakce  (|  17*>-^udqhent 

— E^BOBS. 

Though  plaintiff,  who  had  entered  into  a 
contract  tor  the  purchase  of  land,  sold  part  of 
it  to  a  third  i>ersoa  and  defendant  conveyed  to 
plalntlfPs  grantee,  yet,  !n  an  action  hy  pt&tntlff 
tor  specific  performance,  a  jadgment  awarding 
specific  performance  as  to  that  portion  is  prop- 
er ;  the  only  effect  being  to  perfect  the  gran- 
tee's record  title. 

[Eid.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  38-M;  Dec.  Dig.  { 
17.*] 

4.  Estoppel  (J  110*)— Pleadino— Necesbitt. 

In  an  action  for  the  specific  performance 
of  a  contract  for  tbe  sale  of  land  which  pro- 
vided for  the  cons  traction  of  improvem«itB  by 
the  vendor,  and  that,  in  case  they  were  not  con- 
structed within  18  months,  the  purchaser 
would  be  excused  from  the  payment  of  the  last 
in&tallment,  where  the  vendor  pleaded  that  tbis 
stipulation  was  a  provision  for  a  penalty  and 
therefore  invalid,  but  failed  to  plead  the  con- 
stnictioo  of  the  improvements  after  the  expira.- 
tion  of  the  time  limit,  and  that  plaintiff  was 
estopped  to  deny  his  iiabilib^  therefor,  plain- 
tiff's estoppel,  arising  out  of  the  construction 
of  the  improvements,  cannot  be  shown  as  a 
defense. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
C*nt  Dig.  8  300 ;  Dec  Dig.  %  110.*] 

Appeal  from  Superior  Oonrt,  Iios  Angles 
County ;  F.  E.  Deumore,  Judge. 

AcUtm  by  F.  W.  Stevens  agabiat  tbe  Lob 
Angeles  Dock  &  Tenninal  Company.  From 
a  Judgment  tea  plaintifl,  defendant  aiq>ealB. 
Affirmed. 

Canipl>ell  &  Moore,  of  Los  Angeles,  for  ap- 
pellant J.  W.  McKinley  and  Frank  Karr, 
both  of  Los  Angeles  (W.  R.  Millar,  of  Los 
Angeles,  of  counsel),  for  resiwndent 

ALLEN,  P.  X  The  action  was  one  brought 
by  plaintiff  against  defendant  for  the  speclQc 
performance  of  a  contract  for  the  purchase 
of  real  estate.  The  contract  made  a  part 
of  tbe  complaint,  was. entered  Into  by  defend- 
ant as  party  of  the  first  part  and  W.  B.  Ked- 
bum  &  Son  and  plaintiff  of  the  second  part, 
the  same  befog  an  agreement  to  sell  and  con- 
Tey  to  the  parties  of  the  second  part  certain 
described  premises  consisting  of  a  large  num- 
ber of  lota  In  a  tract  called  the  "Back  Bay 
Tract  No.  1,"  being  a  subdMsion  of  certain 
lands  In  the  city  of  Tjong  Beach.  The  con- 
sideration price  named  for  the  lots  was  $31,- 
850.  $12,740  being  paid  at  the  date  of  the 
signing  of  tbe  agreement  $9,555  being  pay< 


able  on  or  before  the  15th  day  of  July,  1906, 
and  the  balance  of  $0,566  on  or  before  tbe 
15th  day  of  January,  1907,  with  6  per  cent 
Interest  upon  deferred  paymoits, -payable 
semiannually.  The  agreement  contained  tlie 
usual  clause  providing  that  If  default  be  made 
in  any  of  the  payments,  or  in  any  of  tbe  cove- 
nants and  conditions  of  the  contract  tbe  whole 
should  become  due  and  payable,  and  the  first 
party  given  the  right  to  cancel  and  contract 
re-enter,  and  take  possession  of  the  prem- 
ises, and  retain  all  mon^a  paid  as  rent  for 
tbe  use  and  occupation  of  such  premises.  It 
wad  further  agreed  that,  when  all  of  tbe  pay- 
ments were  made,  a  deed  ahoold  be  glvoi 
conveying  a  good  and  BUlBcient  title  to  the 
property,  free  and  clear  of  all  Ineambranoea. 
It  was  further  agreed  OuLt  tbe  first  party 
should  fill  said  land  and  raise  it  to  a  ttni- 
form  height  of  at  least  three  feet  above  Us 
present  elevation,  or  to  sodti  other  h^bt  as 
first  party  might  desire,  not  exceeding  10 
feet;  that  the  first  party  should  grade  all 
Btreete  in  said  tract,  and  put  In  cement  curbs 
and  sidewalks.  Time  was  made  the  essence 
of  the  oontract  Attached  to  sndi  contract 
and  a  part  thereof  was  a  -fiutliCT  agreement 
betweoi  the  parties  to  the  effect  that  If  the 
improvements  agreed  to  be  pot  iqpDn  said 
premises  by  the  first  party  were  not  com- 
pleted ^tbla  one  year,  second  parties  should 
be  exonerated  from  the  payment  of  interest 
for  six  months  upon  the  third  paymeit  and. 
in  case  the  Improvements  were  n6t  cmnj^^ed 
at  the  eoA  of  18  months^  tlie  tblrd  payment 
should  not  be  required.  It  is  alleged  In  the 
compfiiUit  that  thereafter  a  partition  was  ef- 
fected between  the  parties  of  the  second  pare 
by  whitdi  certain  of  the  lots  were  apptntloned 
to  Bedbum  &  Son  In  Hen  of  their  interest 
in  the  contract  and  certain  other  lota  ap* 
portioned  to  plaintiff,  those  apportioned  to 
plaintiff  being  the  lots  described  in  the  com- 
plaint and  with  reference  to  which  spedflc 
performance  is  asked;  that  defendant  had 
conveyed  to  Bedbum  &  Son  their  apportion- 
ment of  the  lots ;  that  plaintiff  bad  made  aU 
payments  required  of  him  by  the  contract 
other  than  the  payment  specified  as  becoming 
due  on  tbe  16tb  of  January,  1907;  and  fur- 
ther alleging  that  none  of  the  Improvements 
had  been  placed  upon  said  property,  as  speci- 
fied in  said  contract  wltbln  the  IS  months 
mentioned;  that  plaintiff  has  performed  all 
of  the  conditions  and  cov^ants  required  of 
him  to  be  performed  by  the  agreement ;  that 
said  agreement  was  Just  fair,  and  reasona- 
ble, and  the  waiver  of  the  third  payment  for 
said  lands,  in  case  said  imimvemrats  should 
notf  be  completed  within  18  months  from  Jan- 
uary 16,  1006,  was  fair  and  reasonable  and 
was  part  of  the  consideration  of  such  agree- 
ment and  was  fair  and  adequate  and  was 
made  for  tbe  purpose  of  inducing  plaintiff  to 
enter  into  said  agreement  with  said  defend- 
ant and  the  enforcement  of  same  is  fair  and 
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reasonable  and  not  to  tbe  nodne  advantage 
of  eltber  party,  and  tbat  said  conatdemtion 
«aa  not  disproportionate  to  the  value  of  said 
landa.  There  were  farther  allegations  of 
damage  resulting  from  the  nonperformance 
of  the  conditions  of  the  contract  npon  tbe 
part  of  defendant,  wltii  a  prayer,  for  ]udg- 
ment  tbat  defendant  execnte  to  plalntlfF  a 
sufficient  conveyance  of  tbe  property  In  ac- 
cordance with  tbe  terms  and  conditions  of 
said  agreement,  for  damages  In  the  sum  of 
120,000,  and  for  costs  of  suit 

A  general  demurrer  to  the  complaint  was 
Interpcsed  and  overruled,  and  defendant  an- 
swered, admitting  the  execution  of  the  con- 
tract, but  denying  performance  upon  plaln- 
tltTs  pert ;  and  alleging  farther  tbat  In  June, 
1906,  plaintiff  and  Redbum  &  Son  partition- 
ed the  premises  between  themselves,  evidenc- 
ed by  a  new  and  independent  contract  which 
was  entered  Into  between  defendant  and  the 
reapectlve  parties  to  the  partition.  Said  sec- 
ond contract  Is  set  out  In  the  answer,  and 
contains  no  provision  with  reference  to  the 
price  which  should  be  received  for  the  prem- 
ises in  the  event  the  Improvements  were  not 
made,  admits  the  conveyance  to  Redbum  & 
Son  of  their  share  of  the  property  so  allotted 
by  the  mutual  partition  and  the  receipt  by  de- 
fendant of  the  full  consideration  price  there- 
for. Defendant  denies  that  all  of  the  im- 
provements were  not  made  within  18  months, 
but  alleges  that  they  were  all  made  before 
tbe  suit  was  commenced,  except  as  to  the 
matter  of  sidewalks  and  curbs ;  that  defend- 
ant was  unable  to  make  such  sidewalks  and 
curbs  because  of  the  absence  of  certain  ordi- 
nances requisite  therefor.  Defendant  further 
alleges  that  at  tbe  time  of  tbe  filing  of  tbe 
complaint  herein  it  had  filled  the  said  lots, 
but  there  is  no  Issue  as  to  default  having 
been  made  In  tbe  filling  of  such  lots  within 
tbe  18  months  prescribed  In  the  original 
agreement  Tbe  answer,  however,  seeks  to 
excase  this  nonperformance  of  tbe  contract 
because  of  its  Impracticability,  In  view  of  the 
tact  tbat  tbe  Back  Bay  tract  comprised  a 
large  body  of  land  which,  to  be  filled  in  a 
proper  manner,  required  dredging  and  filling 
of  tbe  entire  tract,  which  could  not  be  done 
within  the  18  monttia.  Defendant  denies  gen- 
erally those  allegations  of  the  complaint  as 
to  the  reasonableness  and  fairness  of  the 
oonteact  with'  reference  to  tbe  purchase  prlcfc 
Flalntur  in  due  time  filed  bis  affidavit  deny- 
li^  tbe  due  execution  and  delivery,  of  the  sec- 
ond  contract  attached  to  defendant's  answer. 

Tbe  action  was  tried  by  the  court,  which 
found  the  allegations  of  tbe  complaint  to  be 
true,  found  that  the  contract  set  up  by  de- 
fendant in  Its  answCT,  oiUed  tbe  second  con- 
tract, was  never  executed  and  delivered; 
found  tbat  tbe  partition  bad  been  made  as 
was  substantially  agreed-  to  by  both  parties ; 
found  that  the  improvements  referred  to  In 
mid  aEreement  attached  to  tbe  complaint 
were  not  made  and  constructed  within  18 


months  f^m  the  15th  day  of  January,  1906;' 
the  date  of  the  contract,  and  that  tba  same 
were  not  completed  until  loi^  after  IS 
months  from)  aucb  date  and  are  not  now  com- 
pleted. In  tbat  neither  curbs  nor  sldewallu 
are  laid  In  tbe  streets  running  through  said 
tract;  tbat  plaintUT  has  petformed  all  of  the 
conditions  and  covenants  required  of  him  to 
be  performed  by  the  contract ;  that  the  agree- 
ment to  waive  tbe  third  payment  for  said 
land  in  case  said  Improvements  should  not 
be  completed  wltbln  18  months  was  fblr  and 
reasonable  and  was  a  part  of  tbe  said  agree- 
ment 80  entered  into ;  tbat  the  first  and  sec- 
ond payments  expressed  In  said  agreement 
for  said  lands  instituted  tbe  reasonable  and 
adequate  value  thereof  In  an  Incomplete  and 
unfilled  condition  and  not  disproportionate  to 
tbe  value  of  said  lands;  that  great  damage 
had  been  suffered  by  plaintiff,  but  tbat  the 
same  was  ofTset  and  equaled  by  tbe  amount 
of  filling  which  had  been  done  after  the  ex- 
piration of  tbd  18  months,  and  that  under  tbe 
terms  of  tbe  contract  defendant  is  not  now 
required  to  make  sidewalks  and  curl^ ;  tbat 
It  was  not  Impossible  to  make  tbe  improve- 
ments prescribed  by  the  agreement  wltbln  the 
time  set  fortlT;  tbat  tbe  agreement  with  ref- 
erence to  the  waiver  of  the  third  payment 
was  not  an  attempt  to  determine  and  liqui- 
date In  anticipation  thereof  damages  to  be 
paid  or  other  compensation  to  be  made  to 
plaintiff  by  reason  of  a  breach  of  defendant's 
obligation  mentioned.  Judgment  was  accord- 
ingly entered  in  favor  of  plaintiff  Uom  which 
Judgment  defendant  a[q;»eal8  upon  a  UU  of 
exceptions. 

It  Is  very  clear  fi-om  the  record  tbat  the 
second  contract,  being  the  one  set  out  and 
attached  to  defendant's  answer,  wals  never 
executed;  that,  while  Uie  signatures  were 
thereto  attoched,  tbe  same  was  not  delivered 
by  defendant  or,  accepted  by  plaintiff;  and 
tbat  the  only  contract  between  th«  parties 
duly  executed  and  deliversd  was  tbe  contract 
set  out  and  attached  to  plalntUTs  complaUit 
Tbe  answer  admito  the  i»utlti<Hi,-  alleging 
only  that  It  was  evideoced  In  a  particular 
manner.  The  court  finds  tbat  Uie  same  wae 
not  so  evidenced. 

[1]  Tbe  principal  point  presented  by  ap- 
pellant is  that  this  waiver  of  the  third  pay- 
ment in  defitult  of  tbe  making,  of  tbe  Im- 
provements was  a  contract  either  for  a  poi- 
alty  or  for  liquidated  damages;  tbat  regaKl* 
ing  the  same  as  om  tot  liquidated  damasas, 
under  secUon  1670  of  the  CirU  Code,  the 
same  is  void  because  from  the  nature  of  the 
case  It  was  neUher  bnpracticable  nor  ex- 
tremely difficult  to  flx  Oie  actual  damages' 
In  tbe  event  of  fUUore  to  perform  the  con- 
ditions, and  that  there  is  no  evld^ice  In  tbe 
record  tending  to  show  tbe  amoont-of  actual 
damages.  If  any  existed;  and,  farther,  that 
if  treated  as  a  penalty,  under  section  3309 
of  the  Civil  Co^  specific  relief-  cannot  be 
granted  to  enforce  a  penalty  or  forfeiture 
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In  an;  casa  The  learned  trial  judge  in 
construing  tbe  agreement  'determined  tbe 
case  evidently  upon  the  theory  that  the  so- 
called  waiver  of  the  third  payment  was  uei' 
ther  an  attempt  to  liquidate  damages,  nor 
in  the  nature  of  a  penalty,  but  was.  In  ef- 
fect, an  agreement  to  sell  property  la  an  In- 
complete condition  for  a  fixed  price,  which 
was  the  cash  price  plus  tbe  first  deferred 
payment,  with  an  option  to  make  certain 
Improvements  thereon  within  18  months, 
which,  if  made,  then  the  price  agreed  upon 
should  be  the  total  amount  specified,  which 
included  the  third  payment  In  other  words, 
that  the  q;>eclfled  third  payment  was  nothing 
more  than  a  stipulation  as  to  the  enhance- 
ment In  value  which  would  attach  to  tbe 
property  In  the  event  that  the  contemplated 
Improvements  were  made  within  the  speci- 
fied time,  and,  if  so  made,  that  tbe  plain- 
tiff should  pay  therefor  a  stipulated  sum, 
a  condition  somewhat  analogous  to  a  con- 
tact'involving  a  sale  of  vacant  property  at 
a  fixed  price,  wltb  an  option  to  construct  a 
house  thereon  of  certain  character  within 
a  stipulated  time,  which,  if  done  by  the  sell- 
er, an  additional  price  should  be  paid  there- 
for. We  are  of  opinion  that  this  is  a  fair 
construction  of  this  contract  and  so  con- 
strued it  is  not  open  to  tbe  criticism  offered, 
and  does  not  come  within  tbe  provisions  of 
the  sections  of  the  Civil  Code  above  cited, 
and  that  tbe  allegations  of  the  complaint 
were  sufficient  to  warrant  the  relief  granted. 

[2]  Appellant  further  contends  that,  the 
action  being  one  for  the  specific  performance 
of  a  contract  to  which  Redburn  &  Son  were 
parties,  tbe  same  could  not  be  decreed  un- 
less Redburn  &  Son  had  their  day  in  court 
and  were  concluded  by  tbe  Judgment.  There 
was  no  demurrer  on  account  of  nonjoinder 
of  parties,  and,  In  addition  to  this,  It  is  ad- 
mitted by  the  pleadings  that  Redburn  & 
Son  had  received  the  lots  mutually  agreed 
upon  to  be  received  by  them  In  lieu  of  their 
Interest  in  the  entire  contract;  that  defend- 
ant had  conveyed  such  lots  to  Redburn  & 
Son;  and  that  they  had  no  interest  In  the 
controversy.  Under  this  condition  of  the 
pleadings,  we  think  tbe  court  was  warranted 
In  granting  tbe  decree  In  favor  of  plalntlfT 
alone. 

[3]  Ap[>ellant  further  contends  that  it  was 
error  for  the  court  to  grant  a  decree  requir- 
ing specific  performance  of  the  contract  by 
a  conveyance  of  all  of  tbe  lots,  for  the  rea- 
son that  it  was  alleged  in  the  answer  and 
found  by  the  court  that  one  of  the  lots  had 
been  conveyed  by  defendant  to  one  Patter- 
son, thereby  as  to  such  lot  waiving  the  bene- 
fit of  tbe  contract,  and  which  lot  was  Includ- 
ed In  the  decree.  While  the  finding  of  the 
court  that  this  particular  lot  was  subject  to 
an  agreement  of  sale  entered  Into  between 
plaintiff  and  Patterson  Is  Inaccurate,  the  rec- 
ord disclosing  the  conveyance  by  defendant 
to  Patterson  with  plaintiff's  consent  never- 


theless, no  prejudice  could  result  to  defend- 
ant on  account  of  such  unwarranted  finding. 
The  lot  was  included  In  tbe  original  contract 
of  sale,  and  tbe  decree  could  only  have  the 
effect  to  perfect  Patterson's  record  title.  Tbe 
mere  sale  of  one  or  more  of  tbe  lots  would 
not  have  the  effect  to  destroy  plalntUTs  ri^bt 
to  have  speciflc  performance,  to  the  end  that 
tbe  title  by  him  agreed  to  be  conveyed  to  t^e 
purchasers  might  be  perfected. 

W  We  quite  agree  with  appellant  that, 
under  the  construction  of  the  contract  as  de- 
termined by  the  court,  no  claim  for  damages 
could  be  considered.  Tbe  purchases  took 
only  the  uncompleted  property,  and  tbe  mak- 
ing of  tbe  Improvements  was  optional  with 
the  seller,  who  failed  to  avail  himself  of 
such  option,  and  tbe  same  could  not  be  tbe 
basis  for  damages.  The  finding  of  tbe  court 
wltb  reference  to  the  value  of  the  improve- 
ments and  the  damages  incurred  by  reason 
of  the  delay  may  be  Ignored.  There  Is  no 
evidence  in  the  record  from  wbi<^  damages 
may  be  estimated,  even  If  allowable;  nor 
were  there  any  allegations  in  tbe  answer 
that  would  permit  a  finding  as  to  the  value 
of  the  improvements  made  after  the  time 
had  expired  under  tbe  contract  therefor. 
The  action  was  upon  tbe  written  contract. 
The  defense  was  based  upon  defendant's  con- 
struction thereof.  There  were  no  facts  plead- 
ed in  the  answer  from  which  it  could  be 
claimed  that  plaintiff  was  estopped  by  any 
act  to  deny  his  liability  on  account  of  Im- 
provements made  after  tbe  expiration  of 
18  montbs.  If,  as  a  matter  of  fact,  the 
Improvements  were  made  with  plaintiff's 
knowledge  and  acquiescence,  tbe  court  might 
have  taken  the  same  into  consideration,  but 
such  matters  would  arise  by  virtue  of  an  es- 
toppel and  not  through  the  contract  De- 
fendant having  bad  an  opportunity  to  plead 
an  estoppel.  If  the  facts  warranted  the  same, 
and  falling  so  to  do,  tbe  same  could  not  be 
considered  by  the  court.  Neither  could  the 
court  consider  the  question  of  practicability 
Involved  in  the  manner  of  making  the  im- 
provements, the  right  to  make  which  with- 
in 18  montbs  was  reserved  in  the  contract 
The  contract  on  its  face  was  positive  in  its 
terms,  and  the  right  to  make  such  improve- 
ments was  stipulated  to  terminate  at  the  ex- 
piration of  the  18  montbs,  and  when  such 
time  bad  elapsed  and  no  Improvements  were 
made,  in  our  opinion,  the  property  in  Ita 
uncompleted  condition,  the  value  of  which 
was  determined  between  the  parties  under 
the  contract  and  which  Is  found  by  the  court 
to  have  been  the  reasonable  value  thereof, 
was  tbe  price  and  sum  agreed  to  be  paid 
therefor;  and,  It  being  disclosed  that  plain- 
tiff bad  fully  paid  all  of  such  contract  price, 
he  was  entitled  to  a  decree  as  prayed  for 
in  bis  complaint 

Judgment  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 
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(SD  C»l.  App.  770) 

ROSSI  V.  BEAULIBU  yiNETTABD. 
(Civ.  1,020.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec  31,  1912.) 

1.  Appeal  and  Ebbos  (S  348*)— Quesxioms 
BBVIBWABLie— Btidsnce. 

Where  an  appeal  from  a  indgment  alone 
Is  taken  oBder  tbe  new  method  prescribed  by 
Code  Civ.  Proc  H  941a-e41c,  within  the  at&t- 
ntory  six  months  after  entry  of  judgment,  and 
the  record  doea  not  show  that  any  notice  of 
the  Tenditi(Hi  of  the  judgment  was  served,  the 
court,  if  necesaary,  may  consider  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  1897-la»9;  Dec.  Dig.  i 
348.*] 

2.  Tbial   (S  397*)— Findings— Failubb  to 
Hakb. 

Where  the  cpurt  failed  to  make  a  finding 
on  a  material  issoe  submitted  by  a  pleading, 
the  judgment  must  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  940-945 ;  Dec.  Dig.  8  897.*] 
8.  SAIJ8  (8  442*)— CONTBACTS—OONSTItnCTION 

— I^BILITT  OF  PARTIEB, 

A  contract  for  the  sale  of  machinery  for 
$1,000.  |5()0  payable  before  a  designated  date, 
and  $500  when  all  the  machinery  had  proved 
to  give  satisfaction,  contained  a  guaranty  that 
the  machinery  would  work  in  good  order.  The 
machinery,  when  installed,  did  not  perform  its 
functions  properly,  and  the  parties  made  a  new 
agreement,  requiring  the  buyer  to  pay  $200  on 
tiie  contract  price  on  the  seller  exchanging 
parts  of  the  machinery,  so  that  it  would  oper- 
ate satisfactorily  for  two  days,  after  which  tbe 
buyer  should  pay  $300  and  the  balance  at  a 
fntare  time,  provided  tbe  macbinen  complied 
with  tbe  guaranty.  The  court,  adopting  the 
theory  that  the  new  agi'eement  was  an  uncon- 
ditional settlement  of  the  original  contract, 
found  that  the  machinery  did  not  comply  with 
tbe  guaranty  in  the  original  contract,  and  that 
its  actual  value  did  not  exceed  $260,  and  that 
the  buyer  expended,  between  the  delivery  of 
the  machinery  and  the  commencement  bf  the 
seller  of  an  action  for  the  price,  in  repairs,  a 
specified  sum  in  endeavoring  to  use  the  ma- 
chinery, and  also  found  that  the  buyer  was  en- 
tiUed  to  a  deduction  from  the  balance  of  $500 
of  a  specified  sum  by  reason  of  the  difference 
in  value  of  the  machinery  and  the  loss  sustain- 
ed in  operating  it.  ffeld  that,  on  the  theory, 
as  maintained  by  the  buyer,  that  the  warranty 
contained  in  the  original  contract  was  not  mod- 
ified by  the  new  agreement,  the  findings  were 
irreconcilably  conflicting;  and,  assuming  that 
tbe  first  finding  was  true,  tbe  buyer  would, 
under  Giv.  Code,  88  3313,  3314,  he  entitled,  for 
the  detriment  by  oreach  of  warranty,  to  tbe 
excess,  if  any,  of  the  value  which  the  property 
wooM  have  had  at  the  time  to  which  the  war- 
ranty referred,  if  it  had  been  complied  with, 
over  its  actual  value  at  that  time. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  88  1284-1301;   Dec.  Dig.  8  442.*] 

4.  Tbial  (8  395*)— Findings— Issuer 

Where  the  findings,  taken  as  a  whole  0^ 
construed  together,  clearly  show  that  they  in- 
eluded  the  court's  conclusions  on  all  the  ma- 
terial issues,  the  findings  are  sufficient,  as 
against  the  objection  that  the  court  failed  to 
make  a  finding  on  a  material  issue  submitted 
by  tiie  pleadings. 

[G9d.  Note.— For  other  cases,  see  TrlaL  Ont 
Dig.  88  927-934,  939 ;  Dec.  Dig.  8  395.*] 

6.  Sales  (8  447*)— Contracts— Action  fob 
Pbick— Issues— Findings. 

In  an  action  for  the  balance  due  under  a 
contract  of  sale  of  machinery,  the  buyer  filed 


a  croas-complalnt.  alleging  defects  la  the  ma- 
chinery and  a  loss  in  consequence  tiiereof.  A 
witness  testified  that  tbe  failure  of  the  ma- 
chinery caused  a  loss  to  tbe  buyer  of  a  specified 
sum.  The  court  found  that  the  buyer  expended 
in  repairs  a  specified  sum  In  endeavoring  to  use 
the  machinery,  and  also  found  that  he  was  en- 
titled to  a  deduction  from  the  balance  due  of  a 
specified  sum,  b^  reason  of  tbe  difference  in 
value  in  the  original  and  the  losses  sustained  in 
operating  the  same.  Held,  that  the  findings, 
made  under  the  theory  that  a  new  agreement 
was  in  the  nature  of  an  accord  and  satisfac- 
tion binding  the  buyer  to  pay  a  sum  whether 
tbe  machinery  complied  with  the  original  con- 
tract or  not,  did  not  contain  flndinrs  on  the 
issue  submitted  by  the  cnss-complaint;  and 
a  judgment  theKon  mast  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Sftles,  Oent. 
Dig.  8  1318;  Dec.  Dig.  8  447.*] 

6.  Appeal  and  Ebbob  (i  ^1*)— FinDlHCW— 
Constbuction. 

The  findings  of  the  trial  court  must  receive 
such  a  construction  as  will  uphold  rather  than 
defeat  the  judgment  thereon ;  and  when,  from 
the  facts  found,  other  facts  may  he  inferred 
which  will  support  the  judgment,  such  infer- 
ence will  be  deemed  to  bkve  been  made  by  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8728,  37S2-8771;  Dee. 
Dig.  !i  931.*]  ' 

Appeal  from  Superior  Conrt,  Napa  County ; 
Henry  C.  Gesford,  Judge. 

Action  by  A.  Bossi  against  the  Beaullen 
Vineyard.  From  a  judgment  for  plaintlfC, 
defendant  appeals.   Reversed  and  remanded. 

Sterlliw  Carr,  of  San  Fnmdaeo,  for  appel- 
lant John  J.  Mana,  ot  Ban  Fnuuilaoo,  and 
C.  E.  Trower,  of  Napa,  for  reqwndoit. 

HART,  J.  This  is  an  action  to  recover  a 
balance  of  $800.  alleged  to  be  due  the  plain- 
tiff under  a  certaia  cmtract  made  and  en- 
tered into  between  the  said  plaintiff,  cariijr- 
ing  oa  buaineas  under  tbe  name  ot  A.  Roaai 
&  Co.,  In  tbe  ctty  (tf  San  Franclqcoi  and  Otb 
defendant; 

The  trial  was  had  before  tbe  court  without 
a  jury,  and  Judgment  was  amrded  the  plain- 
tiff In  the  sum  of  and  costa  of  rait. 

This  ai^peal  la  by  tiie  defendant  from  tbe 
jodgmoit  nndor  tiie  altwnatlve.  metbod  of 
taking  such  appeala.  Sections  94la,  041b, 
041c  Oode  Olv.  Vroc 

The  defendant;  aa  Indicated  by  tbe  entitle- 
ment ot  tbls  cause,  la  a  ooporatlon,  oigaged 
In  the  manufactaire  of  wine  in  the  coun^  of 
Napa,  this  atatb 

The  ctmtract  r^eraed  to  and  out  of  wbicb 
this  controversy  grows  was  consummated 
through  written  correspondence  between  the 
plaintiff  and  the  defoidant,  the  former,  In 
80  far  aa  tbe  pleadings  diadosc  first  addnas- 
ing  to  Geoi^  De  Latour,  the  precast  and 
manager  of  the  'defendant,  the  foUowlng  let- 
ter, dated  at  the  titj  of  San  Franctoco,  cd 
August  19,  1909:  "As  per  your  Inquiry  for  a 
must  pump,  4x4,  and  a  grape  crusher  and 
stemmer  (amUned)  wltb  abaft,  betting,  pal- 
leys,  pipes  and  fltting  also.  Installation  of 
same  at  your  vineyard,  at  Rutherforc^  CaL, 
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without  Uie  freight  expenses,  we  wUl  furnish 
all  the  abore  machiiierr  and  parts  for  the 
sum  of  91,O0aO0.  We  also  guaranty  you  that 
the  machinery  shall  work  on  good  order. 
This  price  includes  gasoline  engine  of  10  H. 
P.  Tours  very  truly,  A.  Kossl  &  Co.  A. 
BossL" 

To  the  foregoing  letter  the  defendant  by 
t)e  Latour,  replied  as  follows:  "Iteferrlng  to 
your  letter  of  even  date  and  onr  couTersatlon 
this  morning  with  your  Mr.  Rossi^  we  beg 
to  confirm  the  foUowlng  purchase:  Tou  will 
supply  and  set  up  at  our  winery  at  Ruther- 
ford, as  Indicated  by  us,  a  must  pump,  grape 
cmsher  and  stammer  combined  of  a  caimclty 
of  not  less  than  one  hundred  tons  per  day, 
with  shaftings,  beltings,  pulleys,  pipe  and 
fittings  complete,  and  a  Pewless  gasoline  en- 
gine of  t^  H.  P.  without  any  expense  to  us 
except  the  fcelght  and  teamlDg  from  the 
Rutherford  station  to  our  winery,  and  car- 
penter and  mason  work,  for  the  sum  of  one 
thousand  dollars,  payable  five  hundred  dol- 
lars before  the  aid  of  September,  and  five 
hundred  dollars  before  the  end  of  October, 
when  all  the  machinery  has  proven  to  givft 
■satbfaction.  It  Is  understood  that  every- 
thing must  be  set  up  and  in  running  order 
im  or  before  Beptember  tenth.  1909.  Very 
truly  yours,  Beatdlea  Vineyard,  per  G.  De 
Ciatour." 

The  iklalntUt  did  not  eomplete  the  delivery 
and  inrtM^^t^on  of  said  ma«Alnery  until  Uie 
19th  da7  ot  September,  1909.  ltd*  delay,  tba 
plaintiff  clalniB  and  alleges  in  his  complaint, 
was  due  entirely  to  the  neglect  of  the  defend- 
ant in  not  hiTlnc  prepared  the  masonry  work 
or  the  concrete  foundation  for  the  gasoline 
engine. 

After  the  machlikery  had  been  Installed, 
die  defendant  comi^alned  .that  It  did  not 
work  satisfactorily,  or  perform  In  the  proper 
way  the  foncttons  tor  whlc^  It  waa  Intmded. 
and  thus  there  arose  betwem  the  parties 
dUEerencea,  to  settle  wblcfa  ttaer.  on  the  6th 
day  of  October,  1909,  made  and  entered  into 
an  agnonent  in  writing,  which,  aftw  reciting 
the  differences  existing  between  the  parties  as 
to  the  machinery,  and  that  the  defendant  in- 
tended at  thedate  of  said  agreement  to  make 
a  payment  of  |200  to  the  plalntUf  on  the 
contract  price  of  the  same,  provided  Bossl  & 
Co.  should  "exchange  the  stenuner,  and  fix 
the  aald  maciilnery,  so  that  It  win  operate 
satisfactorily  for  two  days,  after  which  said 
time  said  O.  De  Latonr  la  to  pay  the  said  A. 
BoBsi  ft  Oo.  the  fortha  sum  of  three  hundred 
dollars,  said  exchange  and  said  satisfactory 
run  of  two  days  to  take  place  before  the 
15th  day  of  October,  1009,'*  further  provided: 
"Said  a.  De  lAtenr  further  agrees  to  pay  the 
balance  of  five  hundred  dollars  by  the  end  of 
October,  1909,  providing  the  said  machineiy 
and  eQuliHnent  furnished  complies  with  the 
Cuaranty  of  A.  Rossi  &  Go.  All  of  the  other, 
conditions  of  said  original  agreement  are  to 
remain  in  full  force  and  effect,  and  the  pres- 
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ent  payment  of  two  hundred  dollars  and  the 
forgoing  is  understood  to  be  an  attempt  to 
settle  the  present  difficulties.  •  •  * "  At 
the  time  of  the  execution  of  the  last-men- 
tioned agreement,  the  defendant  paid  to  the 
plaintiff  the  sum  of  9200. 

The  complaint  alleges  that  the  plaintiff. 
,after  the  execution  of  the  said  last-mentioned 
agre^ent,  "did  perform  and  carry  out  all 
of  the  conditions  agreed  to  be  performed  by 
It  under  said  agreement,  dated  October  6, 
1909,  and  did  exchange  said  stemmer  on  the 
11th  day  of  October,  1909.  and  did  operate 
said  machinery  satisfactorily  for  two  suc- 
cessive days,  to  wit,  on  October  11,  1909,  and 
October  12,  1909,  and  that  said  machinery  la 
now,  and  ever  since  said  11th  day  of  Octo- 
ber, 1909,  has  been,  In  good  condition  and  op- 
erating In  a  satisfactory  manner ;  that  said 
A.  Rossi  &  Co.  has  performed  every  and  all 
of  the  conditions  agreed  by  It  to  be  per- 
formed under  the  agreement  beretnabore  re- 
ferred to,  as  well  as  under  the  agreonent  last 
hertiuabove  referred  to.'* 

The  making  of  the  agreements  above  re- 
ferred to  is  not  cfHitrovated  by  the  answer ; 
but  it  doilea  that  the  plalntlfl  at  any  time 
placed  said  machinery,  or  any  part  thereof, 
In  good  working  order,  ant^  in  this  connec- 
tion, alleges:  "That  said  machinery  and  ev- 
ery part  of  It  has  wholly  fidled  to  do  and 
perform  the  work  required  ot  It,  or  In  any 
particular  to  comply  with  the  said  guaranty 
of  the  said  A.  Bosel'ft  Co.;  that  the  piping 
in  said  macbinery  was  not  properly  done, 
and  that  the  same  dogs  up  and  prevoits  the 
machine  from  <verattng;  that  the  gasoline 
engine  m«itloned  in  the  complaint  *  •  • 
does  not  work  pn^rarly'  or  eufflciently  or  ao- 
eordlng  to  the  guaranty  ot  the  said  A.  Rossi 
it  Ca :  that  the  stanmw  in  said  machln«y 
does  not  operate  inroperly,  nor  Is  the  same 
properly  constructed;  tiiat  the  pulleys  and 
belts  used  In  said  machinery  are  not  of  the 
requisite  dse,  or  mak^  or  character,  and  tlttt 
said  machinery,  and  every  part  of  1^  has 
failed  to  do  or  perform  the  work  for  which 
It  was  intended,  and  for  which  the  said  A. 
Roast  ft  Ca  guaranteed  its  performance;  that 
defendant  •  *  *  bas  often  requested  said 
A.  Rossi  ft  Oo.  to  r^nir  said  machinery,  but 
th^  have  wholly  refused  to  eo  repair  or 
porCect  the  said  madiinery,  or  to  comply  with 
th^  said  guaranty."  Tha  answer  denies 
that  the  delay  in  Installing  said  madiinay 
was  due  to  any  fault  «r  the  nei^ect  of  tlie 
defendant  in  the  preparation  of  the  concrete 
toundaUm  toe  the  gasoline  oiglne,  bnt  al- 
leges that  the  delay  in  the  Installation  of 
said  machinery  was  occasioned  stdely  br  the 
neglect  of  said  A.  Rossi  ft  Go. ;  denies  that, 
subsequent  to  the  5th  day  of  October,  1900, 
the  said  A.  Rossi  &  Co.  "did  perform  and 
carry  out  all  the  conditions  agreed  to  be 
p^ormed  by  It  under  said  agreement,  dated 
October  5,  1009.  and  further  denies  that  the 
said  A.  Rossi  ft  Oo.  did  operate  sald^mg- 
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cMnery  satisfactorily  "  for  two  anccesslve 
dayt^';  denies  that  said  mftcUnery  has  at 
any  time  worked  satisfaetorlly,  or  accordlitf 
to  the  terms  of  the  agreement,  or  that  It  Is 
now,  or  at  any  time  has  been,  since  Its  Inatal* 
latl(Hi,  In  good  condition  or  operated  In  a 
satisfactory  manner,  and  alleges  that  "the 
aald  machinery  and  every,  part  of  It  tails  to 
perfbnn  Oie  woA  repaired  of  It,  or  Cor  which 
It  was  Intended,  In  a  proper  or  satisfactory 
manner" ;  admits  the  paymmt  by  the  defend- 
ant to  A.  Rossi  &  Co.,  on  the  5th  day  of  Oc- 
tobo*.  1000,  of  the  sum  of  ^00  on  a&connt  of 
and  In  accordance  wlA  the  terms  of  said 
agreemoit 

The  defendant  also  llled  a  cross-oomplalnt, 
In  which  It  pleads  the  agreement  entered 
Into  between  A.  Bossl  &  Go.  and  the  defend- 
ant, and  alleges  that  the  former  guaranteed. 
In  writing,  that  the  macUnery  which  said 
Roesl  agreed  to  fnmlsh  to  and  Install  for  the 
defendant  wonid  run  and  operate  and  per- 
form the  work  for  which  it  was  Intended  In 
a  iffoper  and  satisfactory  manner;  allege 
delay  in  installing  said  machinery,  and  that 
snch  delay  was  caused  solely  by  the  unVar- 
ranted  ne^ect  of  the  plaintiff;  that  by  rea- 
son of  said  delay  the  "defendant  and  cross- 
complainant  was  prevented  from  complying 
with  certain  contracts  which  It  had  with  the 
grape  growers  In  the  Tldnlty  of  cross-com- 
plainant's vineyard,  for  the  crushing  of  their 
grapes  within  said  time,  and  was  put  to  great 
loss  and  cxpensie  and  inconvenience ;"  alleges 
that,  by  reason  of  the  defectiveness  of  said 
machinery  and  Its  consequent  failure  to  prop- 
erty perform  the  work  It  was  Intended  and 
warranted  to  perform,  and  the  failure  of 
Rossi  to  correct  the  defects  therein  after  hav- 
ing been  notlfled  thereof  and  requested  by 
the  defendant  to  rectify  the  same,  the  de- 
fendant suffered  the  loss  of  300  gallons  of 
wine  on  each  of  35  days  during  which  it  en- 
deavored, *in  good  faith,"  to  run  and  oper- 
ate said  mac^ne  and  machinery,  and  that 
the  value  of  said  wine  so  lost  is  12  cents 
per  gallon;  that  the  defendant  was  compel- 
led, by  reason  of  the  "defective  const' uctlon 
of  said  machinery  and  of  Its  character,  to 
employ  an  expert  machinist  to  endeavor  to 
remedy  the  defects  in  said  machine,  for 
which  the  defendant  and  cross-complainant 
incurred  a  liability,  the  amount  of  which  Is 
not  as  yet  known  to  it;"  alleges  "that  the 
present  value  of  said  machinery  as  so  deliv- 
ered and  set  up  by  the  said  A.  Rossi  &  Co. 
does  not  exceed  the  sum  of  two  hundred  and 
fifty  dollars." 

The  cross-complaint  asks  for  judgment: 
That  plaintifT  take  nothing  against  tbe  de- 
fendant by  reason  of  plaintiff's  action;  and, 
further,  that  the  defendant  and  cross-com- 
plainant "do  have  and  recover  from  said 
plaintiff  the  sum  of  two  thousand  and  ten 
dollars,  and,  furtlier.  for  such  additional  sums 
as  defendant  has  incurred  in  an  endeavor  to 
repair  said  machinery  and  for  costs  of  suit." 


20S. 

nie  plainUff  answered  the  cross-coniplalnt, 
spedflcally  denying  and  admitting  the  ma- 
terial allegathms  of  that  pleadldg,  according 
as  sach  auctions  were  tme  or  not  tme 
frmn  tbe  plaintiff's  viewpoint. 

The  contentions  of  the  appellant  are:  (1) 
That  the  court  nred  In  not  finding  as  to  the 
damage  alleged  to  have  been  sustained  by 
the  dtfoidant  In  the  loss  of  wine  during  the 
period  during  which  It  endeavored,  without 
success,  because  of  the  defectiveneea  of  the 
same^  to  operate  the  madilnery  motioned  In 
the  pleadings;  (2)  that  the  evidence  does  hot 
support  certain  findings;  (3)  that  the  find- 
ings are  IrreconeHably  inconsistent 

[1]  It  is  preliminarily  objected  hy  the 
plaintiff  that,  the  api>eal  beidg  from  the 
judgment  only,  the  question  of  the  evidence 
to  support  the  findings  cannot  be  reviewed, 
nils  appeal,  as  stated,  is  taken  under  the 
new  or  alternative  method  and  by  the  object 
tlon  tbne  raised  we  nnderstend  tlie  point  la 
soi^ht  to  be  made  that,  because  the  appeal 
was  not  taken  "within  sixty  days  After  no- 
tice of  entry  of  judgment,"  the  evidence  can- 
not be  considered  or  reviewed.  Sections 
941a,  941b.  0410,  Code  Glv.  Proc  The  point 
is  not  well  taken.  The  judgment  was  ren- 
dered  and  entered  on  the  21st  day  of  April, 
1010.  The  notice  of  appeal  was  served  on 
the  attorney  for  the  plaintiff  on  tbe  20th  day 
of  April,  1010,  and  filed  on  the  30th  day  of 
said  month.  There  is  no  evidence  In  the  rec- 
ord of  any  notice  of  tbe  rendition  of  the 
judgment  having  been  served  on  tbe  defend- 
ant There  can  be  no  doubt  that  under  the 
drcumstances  as  thus  indicated,  it  is  compe- 
tent for  thia  court,  If  it  he  found  necessary, 
to  consider  the  evidence,  notwithstanding 
that  the  aiH>eal  is  from  tbe  judgment  only. 
Brown  V.  Coffee,  17  CaL  App,  381,  383,  386, 
121  Pac.  309,  311. 

[2]  As  stated,  It  Is  claimed  for  a  reversal 
of  the  judgment  that  the  findings  are  contra- 
dictory; that  some  of  them  find  no  support 
In  the  evidence ;  and  that  tbe  court  failed  to 
make  a  finding  upon  a  materia)  issde  submit- 
ted by  the  cross-complaint.  While  the  judg- 
ment will  have  to  be  reversed  for  the  last- 
stated  reason — that  is,  l)ecause  of  the  omis- 
sion by  the  court  to  make  a  finding  upon  the 
question  of  damage  from  loss  of  wine  alleged 
by  the  cross-complaint  to  have  been  sustain- 
ed by  the  defendant  by  reason  of  the  alleged 
defectiveness  of  the  machinery — etiU,  It  is 
deemed  proper  to  examine  the  findings  to 
some  extent,  since  it  is  claimed.,  as  stated, 
that  they  are  In  some  respects  in  direct  con- 
flict with  each  other  uiwn  matters  vital  to 
the  judgment 

[3]  The  court  found  that  the  machinery 
did  not  prove  satisfactory  to  the  defendant 
from  the  time  of  its  installation  up  to  the 
5th  day  of  October,  1909,  on  which  date  the 
"supplemental  agreement"  was  made.  As  to 
the  manner  in  which  Rossi  &  Co.  complied 
with  the  terms  of  the  agreeuieut,  dated  Octo- 
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ber  5,  1909,  the  court  finds :  "(6)  That  there- 
after said  A.  Rossi  ft  Od.  did  perform  and 
carry  out  all  of  the  conditions  agreed  to  be 
performed  by  it  nnder  said  agreement,  dated 
October  6, 1909,  and  did  exchange  said  stem- 
mer  on  the  11th  day  of  October,  1909,  and 
did  fix  said  machinery  and  operate  the  same 
satisfactorily  for  two  successive  days,  to  wit, 
on  October  11,  1909,  and  October  12,  1909," 
etc.  The  court  then  found  (finding  7)  that, 
by  reason  of  the  couidlanoe  with  that  part 
of  the  "supplemental  agreement"  calling  for 
certain  spedfled  changes  In  the  machinery 
and  for  the  satisfactory  operation  of  the 
same  after  sn<di  changes  therein  were  made, 
the  plalntUt  was  entitled  to  be  paid  by  the 
defendant,  under  the  terms  of  said  "supple- 
mental agreement,"  the  sum  of  $300.  By 
finding  8  the  court  found:  "That  prior  to 
said  Sth  day  of  October,  1909,  and  after  said 
date,  except  as  recited  in  finding  6  hereof, 
said  machinery  did  not  prove  satisfactory, 
and  did  not  comply  with  the  guaranty  con- 
tained Id  said  first  agreement;  that  the  ac- 
tual value  of  said  machinery  after  said  5tb 
day  of  October,  1909,  and  up  to  the  date  of 
the  commencement  of  this  action  did  not  ex- 
ceed the  sum  of  two  hundred  and  fifty  dol- 
lars; that  the  defendant  necessarily  expend- 
ed between  the  delivery  of  said  machinery 
and  the  commencement  of  this  action,  in  re- 
pairs thereto,  the  sum  ot  forty-flve  and  twen- 
ty one-hundredths  dollars  In  endeavoring,  in 
good  faith,  to  use  the  same  for  the  purposes 
for  which  It  was  Intended." 

The  court  then  found  (finding  10)  "that 
on  the  Ist  day  of  November,  1909,  there  be- 
came due  and  owing  to  the  plaintiff  from  the 
defendant,  on  account  of  the  purchase  price 
of  said  machinery  and  for  extras  hereinbe- 
fore mentioned  {the  extras  referred  to  were 
found  to  be  of  the  aggregate  value  of  $36.23 
•^^Hsee  finding  9],  the  further  sum  of  $536.23, 
which  said  sum  has  not  been  paid,  but  that 
the  defendant,  by  reason  of  the  difference  in 
value  of  said  machinery  and  the  loss  sustain- 
ed in  operating  the  same,  as  aforesaid,  Is  en- 
titled to  a  deduction  from  said  balance  of  the 
sum  of  $295.20.  leaving  the  whole  amount 
du^  ewing,  and  unpaid  from  the  defradant 
to  the  plaintiff  of  $G41.03." 

Now,  it  appears  to  be  the  theory  of  the 
plaintiff  that  the  "supplemental  agreement" 
constituted  an  unconditional  or  definitive  set- 
tlement of  a  part  of  the  original  agreement 
or  the  differenoea  arising  with  respect  there- 
to; that  is  to  say,  that  said  second  writing, 
as  far  as  It  extended  in  the  matter  of  set- 
tling said  differences,  waa  in  the  nature  of 
an  accwd  and  satisfaction,  and  that  the 
amonnta  thereby  agreed  to  be  paid  by  ttie 
defendant  constituted  a  liquidated  sum  to  be 
80  paid,  regardless  of  whether  or  not  the 
machinery  thereafter  complied  with  the  terms 
of  the  guaranty  (warranty)  contained  in  the 
agreement  as  originally  made.  The  court 
seems  to  have  taken  that  view  of  the  "supple- 
mental aKreement,"  and,  accordingly,  having 
found  that  tbe  actual  value  of  the  machinery 


was  much  less  than  that  represented  by  the 
purchase  price,  made  the  allowance  In  that 
respect  to  the  defendant  with  reference  to 
the  balance  of  $500  on  the  purchase  prlce^ 
after  the  sums  of  $200  and  $300  were  dispos- 
ed of  as  above  indicated. 

There  can  be  no  doubt  that,  upon  its  face, 
the  writing  of  October  Sth,  or  the  "supple- 
mental agreement,"  as  it  is  characterized  by 
the  court,  is  cai>able  of  the  construction  thus 
given  it.  On  the  other  hand,  it  would  seem 
to  be  absurd,  to  so  construe  that  transaction 
as  to  bring  about  the  conclusion  that  the  de- 
fendant was  willing  to  pay  one-half  of  the 
purchase  price  without  any  assurance  that 
the  machinery  would  ever  operate  any  more 
satisfactorily  than  it  had  prior  thereto.  It 
would  therefore  seem  to  be  the  more  reason- 
able to  hold  that  the  purpose  of  said  "sup- 
plemental agreement"  was  to  secure  upon 
tbe  part  of  the  plaintiff  the  execution  of  the 
agreement  as  it  was  originally  made,  accord- 
ing to  tbe  terms  of  the  warranty  contained  in 
said  agreement ;  and  that  it  was  not  thereby 
intended  by  the  parties  to  take  any  part  of 
tbe  original  agreement  out  of  the  operation 
of  the  warranty.  It  is  very  clear  that  this 
was  the  defendant's  conception  of  the  "sup- 
plemental" agreement,  as  we  Judge  from  tbe 
allegations  of  the  cross-complalnL  It  Is 
very  probable,  however,  that  the  meaning  of 
said  "supplemental  agreement,"  as  ascribed 
to  it  by  the  court,  was  based  upon  the  tes- 
timony of  the  parties,  explaining,  as  unda 
the  circnmstances  they  should  be  permitted 
to  do,  what  was  intended  thereby  in  the  re- 
spect referred  to.  We  have  not  examined 
the  testimony  with  a  view  of  determining 
this  proposition,  because,  is  the  first  place, 
If  there  la  any  testimony  regarding  the  mat- 
ter, It  is  probably  conflicting,  and  the  trial 
court's  conclusion  thereon  would,  porhaps,  be 
omclusire  upon  us;  and,  In  the  second  place, 
as  declared,  the  cause  will  have  to  be  re- 
numded  for  the  reaaon  above  stated,  and 
upon  a  retrial  the  question  nnder  con^draa- 
tion  will,  no  doubt,  be  fully  examined  and 
properly  decided.  It  Is  to  be  observed,  how- 
ever, that,  upon  the  lOalnturB  Qieory  of  the 
Intoit  and  effect  of  said  suwlementary 
agreement,  the  court  made  a  due  and  [voper 
allowance  fi>r  the  difference  in  the  actual 
value  of  the  machinery,  as  found  by  finding 
8,  from  that  represented  1^  the  purchase 
IHice.  But  upon  the  theory  that  tbe  war- 
ranty contained  in.  tbe  original  agreement 
was  not  modified  or  limited  in  its  operation 
by  the  Buiq^lemental  a^eement — that  is  to 
say,  that  by  said  latter  agreement  It  was 
not  intended  that  the  payments  provided  for 
therein  should  be  treated  as  liquidated,  or  to 
be  made  regardless  of  whether  or  not  the  ma- 
chinery came  up  to  the  test  of  said  warrant 
j  — findings  8  and  10  are  irreconcilably  con- 
flicting; for  In  tbe  first-mentioned  finding  tbe 
court  fixes  the  actual  value  of  the  machinery 
at  $250,  and  in  the  last-mentioned  finding  al- 
lows against  the  defendant  a  sum  vastly  in 
ezoesa  ot  said  suni.    Obviously,  assuming 
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that  finding  8  speaks  tbe  truUi  bm  to  the  ac* 
taal  Talue  of  the  machinery,  all  that  the 
coart  would  be  authorized  to  allow  against 
the  defendant  on  that  account  would  he  the 
sum  as  so  found.  Or,  In  other  words,  the 
defendant,  In  such  a  case  as  this,  would  be 
entitled  for  the  detriment  caused  by  the 
breach  of  the  warranty  to  "the  excess,  if 
any,  of  the  value  which  the  property  would 
have  had  at  the  time  to  which  the  warranty 
referred,  if  it  had  been  complied  with,  over 
Its  actual  value  at  that  time"  (sections  3313, 
3314,  Civ.  Code),  which  In  this  case  means, 
as  stated,  the  difference  between  the  actual 
value  as  found  by  the  court  and  the  purchase 
price — the  sum  of  ?750.  But  the  consider- 
ation and  solution  of  this  whole  question  by 
the  light  of  the  suggestions  we  have  ventured 
with  reference  thereto  may  t>e  left  to  the 
trial  court  upon  the  retrial  of  the  cause. 

[4,  fi]  Now  as  to  the  point  that  the  court 
failed  to  make  a  finding  upon  a  material 
Issue.  As  has  been  shown,  the  cross-com- 
plaint alleges  that,  because  of  the  defective- 
ness of  the  machinery,  and  in  endeavoring, 
In  good  faltb,  to  run  and  operate  said  ma- 
<Mnery  on  35  different  days,  the  defendant 
suffered  the  loss  of  300  gallons  of  wine  on 
each  of  said  days,  valued  at  12  cents  per 
gallon.  In  response  to  that  Issue  the  wit' 
ness  De  tiatour,  the  manager  of  the  defend- 
ant, testified  that  the  failure  of  the  ma- 
chinery to  properly  opiate  caused  a  loss  to 
the  defendant  of  about  10,000  gallons  of  wlae 
of  the  value  of  12  cents  per  gallon.  Of 
course,  It  will  not  be  disputed  that  a  failure 
to  find  on  a  material  Issue  to  which  evidence 
bad  been  addressed  Is  fatal  to  the  Judgment. 
Bat  It  is  not  always  necessary  to  make  a 
specific  finding  as  to  each  of  several  material 
Issoes,  where  the  findings,  taken  as  a  whole  or 
construed  together,  clearly  enough  show  that 
they  Include  the  court's  conclusion  upon  all  the 
material  Issues  (Hayne  on  New  Trial  and 
Appeal  [16th  Ed.]  p.  1356),  and  this  is  what 
counsel  for  the  defendant  contend  is  true  In 
this  case.  It  is  argued  that  findings  8  and 
10,  read  together,  clearly  show  that  the  court 
found  upon  the  question  of  the  alleged  dam- 
age from  the  loss  of  the  wine.  But  we  are 
satisfied  that  an  analysis  of  those  findings, 
by  the  light  of  the  theory  upon  which  the 
allowance  was  made  on  account  of  the  dlf- 
ference  in  the  value  of  the  machinery,  will 
not  sastain  counsel's  view  of  the  matter. 

In  finding  8,  as  we  have  seen,  the  court 
finds  "that  the  defendant  necessarily  expend- 
ed between  the  delivery  of  said  machinery 
and  the  commencement  of  this  action,  in  re- 
pairs thereto,  the  sum  of  forty-five  and  twen- 
ty one-hundredths  dollars  in  endeavoring  in 
good  faith,  to  use  the  tame  for  the  purposet 
Jor  which  it  vat  intended;"  and  In  finding 
10  it  is  found  that  the  defendant  la  entitleu 
to  a  deduction  from  said  balance  of  $500  of 
the  sum  of  $295.20,  "by  reason  of  the  dif- 
ference in  value  of  said  machinery,  and  the 
lott  auttaine4  in  operating  the  tame,  as 
ftforeaald." 


Now,  In  our  opinion,  rather  than  glring 
the  language  italicized  in  those  two  Instruc- 
tions the  effect  which  counsel  claim  for  it, 
a  comparison  of  .said  instructions  clearly  dis- 
closes that  the  court  did  not  therein  take 
into  account  the  damage  which  the  defendant 
alleges  that  it  sustained  from  the  loss  of 
wine.  The  cross-complaint,  in  paragraph  10 
thereof,  specifically  alleges  that  the  defend- 
ant was  compelled,  on  account  of  the  de- 
fective construction  of  the  machinery  and  of 
its  character,  "to  employ  an  expert  machinist 
to  endeavor  to  remedy  the  defects  in  said  ma-^ 
chinery,  for  which  defendant  and  cross-com- 
plainant incurred  a  liability,  the  exact 
amount  of  which  is  not  yet  known  to  it" 
We  think  that  it  must  be  true  that  the  sum 
of  $45.20  allowed  to  the  defendant  by  finding 
8  was  Intended  as  reimbursement  for  the  ex-, 
pendlture  which  the  defendant  alleges  in  the 
foregoing  paragraph  of  the  cross-complaint 
that  he  was  required  to  make  in  a.n  effort' 
to  remedy  the  defects  in  the  vachluery.  In 
any  event,  it  is  plainly  manifest,  not  only 
from  fiuding  8  Itself,  but  from  an  arithmeti- 
cal calculation  of  the  Items  constituting  the 
total  deduction  aUowed  to  the  defendant  by 
finding  10,  that  no  allowance  was  made  on 
account  of  the  allied  loss  of  wine.  Finding 
8  declares  that  the  sum  of  $45.20  constituted 
the  sum  expended  by  the  defendant  in  .  re- 
pairt  to  the  machinerj/  between  the  delivery 
of  the  same  and  the  commencement  of  this 
action.  Now,  then,  it  Is  only  necessary  to 
subtract  the  sum  of  $250,  found  to  be  the 
actual  value  of  the  machinery,  from  the  sum 
of  $295.20,  the  total  deduction  allowed  to  the 
defendant  from  the  total  found  coming  to 
the  plaintiff,  to  find  that  the  $46.20  which 
the  court  allows  the  defendant  in  finding  10 
for  "the  loss  sustained  in  operating  the  same 
[the  machinery],  at  aforesaid,"  Is  the  identical 
sum  of  $45.20  which  the  court  declares  la- 
finding  8  was  "necessarily  expended  by  th^ 
defendant  between  the  delivery  of  said  ma- 
chinery and  the  commencement  of  this  action 
in  pepairt  thereto,"  etc. 

[B]  We  are  familiar  with  the  rule  as  tO' 
the  construction  of  findings  as  laid  down  in 
Breeze  v.  Brooks,  97  CaL  72,  31  Pat.  742,  22, 
U  R.  A.  257,  cited  by  counsel  for  the  plalo- 
tiff,  and  which  rule  Is  followed  by  many' 
other  cases,  of  which  one  Is  from  this  court 
iEtna  Indem.  Co.  v.  Altadena  Mhi.  Co.,  11 
Cal.  App.  165,  173,  104  Pac.  470.  In  the 
Breeze  Case  it  is  said  that  "the  findings  of 
the  trial  court  are  to  receive  such  a  construc- 
tion as  will  uphold  gather  than  defeat  its 
judgment  thereon;  and  whenever,  from  the 
facts  found  by  It,  other  facts  may  be  Inferred 
which  will  support  tire  Judgment  such  In- 
ference will  be  deemed  to  have  been  made 
by  the  trial  court,  and  upon  an  appeal  from 
that  Judgment  this  court  will  not  draw  from 
those  facts  any  Inference  of  fact  contrary 
to  that  which  may  have  been  drawn  by  the 
trial  court,  for  the  purpose  of  rendering  such 
judgment"  But  It  Is  very  clear  that  by  no 
posslblB  construction  cftu  ttaft  flnJinj  In  tlw 
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case  at  bar,  awarding  the  defendant  reim- 
bursement for  expenditures  in  repairing  the 
machinery,  be  held  to  famish  even  the  re- 
motest ground  for  the  inference  that.  In 
awarding  sQCh  reimbursement,  the  coart  took 
Into  account  or  included  therein  any  dam- 
age which  the  defendant  might  have  sustain- 
ed by  reason  of  the  alleged  loss  of  wine. 

The  defendant,  as  stated,  was  undoubtedly 
entitled  to  a  finding  upon  the  Issue  under 
consideration,  and,  as  before  declared,  the 
omission  to  make  snch  finding  constitutes  an 
error  fatal  to  the  Judgment 

n&e  Judgment  Is  therefore  reTersed,  and 
the  cause  remanded. 

We  ooncnr:  GHIPUAN,  P.  X;  BUIU 
NSTT,  J. 

(M  C»l.  App.  fiO)  =■ 

BfETEB  T.  PERKINS.   (Cir.  1,01T.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Dec.  17.  1912.  Rehearing  Denied  by 
Supreme  Cotftrt  Feb.  16,  1913.  Supplemental 
Opinion,  April  10,  1913.) 

L  Bankruptcy  ($  2TO*)— Acnons  bt  Tbds- 
TZB  —  Setting  Abiue  Bankbupt's  Fbaudu- 
LEKT  Conveyance. 

Under  federal  Bankraptcj  Act  July  1, 
1898.  c.  541,  I  70.  30  StaL  666  (D.  8.  Comp. 
St  1901,  p.  8wl),  Tcstiag  a  trustee  in  bankmpt- 
ej  with  tbe  title  <a  the  bankrupt  as  of  the  date 
he  was  adjudged  a  bankrupt,  except  as  to  prop- 
erty exempt  and  to  property  transferred  in 
fraad  of  creditors,  and  subdiTiiion  "e"  providing 
tliat  he  may  avoid  any  transfer  by  tbe  bankrupt 
which  a  cietUtor  might  have  avoided,  and  re- 
cover the  property  so  transferred,  except  as 
against  bona  fide  holders  for  value,  a  trustee, 
on  a  showing  that  a  transfer  of  property  by 
the  bankrupt,  while  insolvent,  was  made  to  de- 
fraud his  creditors,  and  that  there  was  no 
immediate  delivery  or  actual  or  continued 
change  in  the  poMcssion.  and  that  the  effect 
thereof  was  to  prevent  tbe  enforcement  of  cred- 
itors' claims,  oould  maintain  an  action  to  recov- 
er such  property. 

lEd.  Note.— -For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  419-424;  Dec.  Dig.  |  279.*] 

2.  BANKKVFTOY  (i  399*)  —  FBADnULENT 
TKANSITEBB  —  SlATUTOBY   IhtBlCPTlONa  — 

Waivbe. 

Under  Civ.  Code,  |  3440,  dedariag  that  a 
transfer  of  personal  property  by  a  person  in 
possession  or  control,  not  accompanied  by  im- 
mediate delivery,  and  followed  by  an  actual  and 
continued  change  of  possession,  shall  be  fraudu- 
lent, except  as  to  any  transfer  of  property  ex- 
empt from  execution,  an  insolvent  person,  trana- 
ferring  proper^  without  immediate  delivery  or 
change  of  possession,  does  not  waive  the  statu- 
tory exemption  by  a  failure  to  claim  it  at  the 
time  of  sale,  nor  by  failure  to  claim  it  in  bis 
bankmptcy  sdiedule,  since,  havinfc  transferred 
it,  he  could  not  consistently  claim  it  in  bia 
schedule. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  S  069;  Dec.  Dig.  S  399.*] 

8.  Bankbuptoy   (8   302*)   —  Fraudulent 

TBANSFEBS— ACTION  TO  SET  ASIDE— ANBWEB 
OF  TBANeFKREB— CLAIH  TO  E)XEMPT. 

Under  Civ.  Code,  §  3440,  declaring  that 
transfers  of  personal  property,  not  accompanied 
by  an  immediate  delivery  or  actual  change  of 
possession,  shall  be  presumed  fraudulent,  ex- 
cept as  to  property  exempt  from  execution,  the 
exception  extends  to  the  transferee  as  well  as  to 
the  transferror ;  and  relying  upon  such  excep- 
tion, in  an  action  by  the  transferror's  trustee 
in  bankrupt<-.v>  it  was  incumbent  upon  the  trans- 


feree to  set  forth  In  Ms  answer  the  foots  whieb 
would  bring  him  within  the  exception. 

[Kd.  Note.— For  other  cases,  see  Bankraptcy, 
Cent  Dig.  ii  466,  467;  DecTbig.  {  802.«] 

4.  Bankbuptoy  (§  476*)— Cost»— Items— Dis- 

BURSEUENTB  NECESSABILY  INCURRED. 

A  trustee  in  bankruptcy,  bringing  an  action 
to  recover  stock  alleged  to  have  been  fraoduleot- 
ly  transferred  by  the  bankrupt,  and  taking  pos- 
session thereof  as  provided  by  Code  Cir.  FVoc. 
S  510  et  seq.,  was  not  entitled,  as  a  part  of  his 
costs,  to  the  expenses  incurred  In  keeping  and 
feeding  the  stock  pending  tbe  action. 

[Ed.  Note.—For  other  cases,  see  Bankmptcy, 
Cent  Dig.  H  898,  899 ;  DecTbig.  S  47&*} 

Supplemental  Opinion. 

5.  Appeal  and  Ebbob  <{  45*)-JOBisDicnoir 
—Amount  in  Contbovbbsy. 

Tbe  amount  of  money  involved  in  an  ap- 
peal from  an  order  of  the  superior  court  taxing 
costs  is  not  determinative  of  the  jurisdictloo  of 
the  appellate  court 

[Ed.  Note.— For  other  cases,  see  jAppeal  and 
mirror.  Cent  Dla.  »  Ifia-lSS  157.  JSS" ITJfr- 
176,  178-184,  1»-I97;  DeftlMg.  i  «>] 

Appeal  from  Snpeiior  Court,  San  JoaqolB 
County;  J.  A.  Plummer,  .Judge. 

Action  by  Henry  <X  Meyer,  as  trustee  In 
bankruptcy  of  the  estate  of  John  A.  De  Voll. 
against  George  W.  Perkins,  sometimes  called 
Geoi^e  W.  De  YolL  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

For  opinion  of  Supreme  Court  doiying  re- 
hearing, see  130  Pac.  208. 

A.  H.  Otrpenter,  ot  Bto<Hctoii,  tor  an>d- 
lant  a  W.  WUer,  af.EtodEton.  tor  ra^oid- 
ent 

BURNETT,  J.  On  the  16th  day  of  Octo- 
ber, 1911,  one  John  A  De  Voli  was  duly  ad- 
Judged  a  bankrupt  in  the  District  Court  of 
the  United  States  for  the  Northern  District 
of  Oallfomia,  and,  on  the  9th  day  of  Novem- 
ber following,  plaintiff  herein  was  appointed 
trustee  of  the  estate  ot  said  bankrupt,  and 
he  thereupon  quallded,  and  ever  since  has 
been  such  trustee.  This  action  was  brought 
by  him,  in  that  capacity,  to  recover  certain 
personal  property  which  he  claims  was  at- 
tempted to  be  transferred  by  said  John  A 
De  Voll,  on  the  18th  day  ot  July,  1910,  to  de- 
fendant herein.  The  said  transacttcai  of 
July  18,  1910,.  in  reference  to  said  proiierty, 
evidenced  by  a  bill  of  sale,  was  asserted  to 
be  for  the  purpose  of  defrauding  tbe  credi- 
tors of  said  De  Voll,  and  "was  not  accom- 
panied by  an  immediate  delivery  thereof,  or 
followed  by  an  actual  or  continued  change  of 
possession  thereof,  and  that  the  said  person- 
al property  then  and  thereafter  remained  in 
the  care,  custody,  control,  possession,  use, 
aud  enjoyment  of  the  said  John  A.  De  VoIU 
the  same  after  the  said  pretended  transfer 
as  before." 

[1]  One  of  the  questions  presented  for  con- 
sideration is  whether  plaintiff,  as  trustee, 
was  authorized  to  prosecute  the  action.  Thia 
seems  to  be  set  at  rest  by  the  provisions  of 
the  United  States  bankruptcy  act.  Section 
70  thereof  provides  that:  "The  trustee  of 
the  estate  of  a  bankrupt,  upon  his  appolnt- 
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ment  and  quallficatloD,  •  •  •  ghaU  In 
turn  be  vested  fey  opention  of  law  wim  the 
title  of  the  bankrupt,  aa  of  the  date  he  was 
adjodged  a  bankrupt,  except  In  so  for  as  It 
iB  to  propwty  which  Is  raempt  *  *  *  (4) 
pnwerty  truuewred  hj  Idm  In  fraud  of  his 
enditora."  Pleice's  United  States  Oode,  p. 
38S  (n.  S.  Oomp^  8t  1901.  p.  8451).  In  sab- 
division  "eT  of  said  section  tt  Is  provided 
tbat:  "Tht  trustee  may  av<rid  ear  transfer 
tbe  baiikrapt  of  his  pn^erty  whidi  any 
endltor  oC  a^  bankrupt  ndgbt  have  avoid* 
ed  and  maj  weata  the  property  so  trans* 
fund  m  Its  valne  fiom  ttae  persnt  to  whom 
tt  was  txvisfienred,  unless  he  was  a  btma  flde 
holdw  for  value  prior  to  the  date  of  adjodl- 
catifnL**  In  ttils  respeet,  the  trustee  In  bank- 
r^tcy*  under  the  United  States  bankrupt 
law,  bolds  a  poeltloii  analogous  to  that  for* 
meiiy  bdd  Iqr  Q>e  assignee  in  Insolvency  ua- 
da  ttae  state  law.  -Sndi  assignee  bad  die 
rWit  to  sue  ttu  and  recover  everyUdng  due 
to  the  estate  for  the  benefit  of  ttie  creditors. 
Where  a  pretended  tranafer  from  the  assign- 
or was  void  as  to  creditors,  tlie  title  passed 
to  the  ass^ee  fn  Insolvency  for  the  benefit 
of  the  creditors,  and  be  was  authorized  to 
maintain  an  action  on  thdr  behalf  to  reduce 
the  proper^  to  possession.  Aa  between  the 
creditors  and  the  debtor,  who  fraudulently 
conveyed  properly  to  defeat  them,  be  was  re- 
garded as  holding  the  title  to.  or  an  Interest 
In,  the  property  conveyed,  and  It  therefore 
passed  to  the  assignee.  Brown  v.  Bank  of 
Napa,  77  €al.  544,  20  Pac  71;  Bugles  v. 
Gannedy,  127  OaL  306,  63  Pac.  911,  50  Pac. 
827,  46  Ifc  R  A.  371.  The  same  principle 
holds  now  as  to  the  trustee  In  bankruptcy. 
We  think,  also,  that  It  may  be  said  that  suffi- 
cient focts  are  alleged  In  the  complaint  to 
disclose  a  case  for  the  exercise  of  this  au- 
thority of  Uie  said  trustee.  It  appears  that 
at  all  times  said  De  Toll  was  Insolvent ;  that 
the  pretended  transfer  was  made  to  defraud 
bis  creditors;  that  there  was  no  immediate 
delivery  or  actual  or  continued  change  of 
possesBion;  and  that  the  effect  of  the  said 
transfer  was  to  prevent  the  enforcement  of 
the  claims  of  the  creditors. 

[21  Examining  the  evidence,  we  find  that 
the  only  ground  upon  which  it  could  be  held 
that  the  said  transfer  was  fraudulent  grows 
out  of  the  condition  contemplated  by  section 
3440  of  the  Civil  Code.  There  was.  In  other 
words,  support  for  the  finding  that  there  was 
no  Iminedlate  delivery  and  no  actual  or  con- 
tinued change  of  possession  of  the  said  prop- 
erty. The  conclusive  presumption  as  to 
fraud  would  be  indulged,  therefore,  aa  de- 
manded by  said  section.  If  it  were. not  for 
the  circumstance  that  it  is  therein  provided 
that  the  provisions  of  said  section  "shall  not 
apply  or  extend  to  any  sale,  transfer,  or  as- 
slgmiient  of  any  property  exempt  from  exe- 
cntion."  And  that  brings  ns  to  what  we  re- 
gard as  the  serious  question,  in  the  case.  It 
was  alleged  In  the  answer  "tbat  the  said 
John  A^  l>e  VoU  wa%  at  the  time  .of  aucb. 


aal^  and  for  a  long  time  prior  theMe  had 
been,  a  fiurmer,  and  that  all  of  aald  property 
so  atdd  and  delivered  by  him  to  defendant, 
and  which  plalntur  seeks  to  recover  in  this 
action,  was  then  and  there  exempt  from  ex- 
ecution under  seetUm  090,  subds.  2  and  S,  of 
the  Code  of  Civil  Procedure."  The  court  did 
not-flnd  titiat  said  property,  or  any  oC  It^  was 
not  exempt  from  execution;  but,  aa  to  the 
afoceeaid  auction  of  the  answer,  the 
courfa  conclusion  was:  *7h8t  the  aald  John 
A.  De  Toll  did  not  dahn  any  part  of  said  de- 
scribed personal  property  so  toinaferred  to 
defendant,  as  above  eet  forUi,  to  be  exempt 
In  his  sdiedule  of  bankruptcy,  or  In  said 
bankmpU?  prooeedhiga,  or  at  all,  and  that 
the  said  John  A.  De  Toll  has  waived  any 
and  all  claim  or  right,  to  any  exemption  «F 
said  personal  jnropaty,  that  he  might  other- 
wise have  been  eatltled  to  assert  or  claim.'* 
Thft  <wly  foct,  tt  may  be  said,  turn  whlcb 
the  court  drew  the  comfhislon  that  he  waived 
the  exenwtlott  la  bis  failure  to  claim  It  In 
"his  schedule  In  bankruptcy."  But,  the  ovIt 
dence  here  showing  that  he  bad  sold  it,  how 
eonld  he  claim,  In  his  adiedul^  property  aa 
exonpt  friHn  execution  wbldi  did  not  b^ong 
to  him?  Tbe  law,  ot  course^  oDntemplates 
that,  when  he  files  his  petition  In  bankrupt- 
cy,  be  aball  furnish  a  schedule  of  the  prop- 
wty  wbldi  be  owns  at  tbe  tlm^  and  shall 
dalm  exemption  out  of  that  property,  and 
not  from  property  that  belongs  to  some  one 
else.  The  Insolvoit  would  have  presented 
rather  a  curious  spectacle  If  he  bad  claimed 
this  proper^,  as  exempt  or  otherwise,  and, 
upon  examination,  tmd  testified  that  more 
than  a  year  before  he  had  divested  himself 
of  all  interest  whatever  In  said  property, 
and  that  the  other  party  still  remained  the 
owner  of  IL  Manifestly,  the  law  would  not 
undertake  to  compel  a  person  to  claim  prop* 
erty  which  he  knowingly  has  no  right  to 
claim.  Nor,  at  the  time  of  sale.  Is  be  re- 
quired to  make  any  claim  of  exemption.  The 
law  does  not  exact  of  him  any  declaration  or 
agreement  with  the  vendee  as  to  the  charac* 
ter  of  the  property.  It  provides  that  the  pre* 
snmptlw  of  fraud  does  not  attach  to  tbe 
sale  of  "any  property  exempt  from  execu- 
tion." The  question  whether  tbe  jwxiperty  be* 
longs  to  that  category,  If  the  issue  arises, 
will  be  determined  like  any  other  question 
of  fact,  keeping  in  view  and  applying  the 
provisions  of  section  600  of  the  Code  of  Civ- 
il Procedure,  which  defines  and  classifies  the 
property  that  Is  "exempt  from  execution." 
Nor  has  any  other  occasion  arisen  when  De 
Toll  was  called  upon  to  make  such  claim. 
He  was  not  nude  a  party  to  tbe  present 
action. 

[3]  The  vendee  alone  waa  sued,  and  he 
very  properly,  in  his  answer,  allied  that  the 
property  was  exempt  from  execution.  Why 
did  be  do  this?  For  the  simple  reason  tbat 
plaintiff,  invoking  the  general  rule,  based  his 
cause  of  action  upon  the  contention  that 
there  waa  no  "taunedlata  deUvery."  tta 
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Bat,  defoidaiit  lelylng  upon  an  exception  to 
flie  general  rul^  it  was  Incumbent  upon  him 
to  forth  in  lila  answer  tlie  facts  which 
wonid  bring  him  within  the  exception.  Of 
course,  this  proriso  in  said  section  3440,  In 
reference  to  exempt  property,  applies  to  the 
vendee  as  well  as  to  the  T^dor,  and  it  may 
be  asserted  in  Iwhalf  of  the  former  as  well 
as  of  the  latter. 

The  trouble  seems  to  bare  been  bom  of  a 
misapplication  of  Barton  t.  Brown,  68  Gal.  11. 
8Pac.517.  There  It  is  held  that:  **The  right 
to  claim  the  exonptlon  of  personal  property 
from  execution  is  waived  by  a  tsilare  of  the 
debtor  to  ex^dse  it;  and  Oie  fitet  that  lie 
might  iMTe  claimed  it  will  not  be  snffldent, 
as  i^inst  his  ^editors,  to  impart  validity 
to  a  sale  of  the  property,  wltboot  an  actnal 
and  continued  change  of  poesesstons."  But 
in  that  case  a  Judgment  waa  obtained  against 
the  vendw,  and  a  writ  of  execution-  was  Is- 
sued and  placed  in  Oie  lunds  of  the  sheriff, 
who  levied  It  upon  the  pn^rty  In  the  pos- 
session of  the  vendor  and  sold  It  to  satisfy 
said  judgment  Afterward  the  action  was 
brought  by  the  vendee  agalnat  the  sho'lff  for 
conversion.  It  was  under  these  drcumstanc* 
M  that  the  court  held  as  aforesaid.  The 
property  being  in  the  hands  of  the  vendor 
^rhm  tlie  writ  was  executed,  it  was  certainly 
due  the  sheriff  that  he  be  notified  that  the 
property  was  exempt  from  execution,  and 
ther^ore  within  the  exception  to  the  graeral 
rule.  Upon  this  point,  tbe  expression  in  said 
c^inion  may  not  be  altogethw  accurate;  but 
the  decision  was  just,  and  also  warranted  by 
the  other  ground  that  a  portion  €t  the  prop- 
erty was  not  exempt 

[4]  Another  question  of  moment  Is  argued 
by  counsel,  which  is  suggested  by  the  appeal 
fmu  an  order,  taxing  costa  It  seons  that, 
after  Oie  suit  was  brought,  plaintiff  took  pos- 
session of  the  property,  as  provided  by  sec- 
tion 010  et  seq.  of  the  Oode  of  Civil  Proce- 
dure. Certain  expenses  Incurred  by  plaintiff 
in  keeping  and  feeding  the  stock,  during  the 
pending  of  the  acUon,  were  allowed  as  a  part 
of  the  costs. 

In  Williams  v.  Atchison,  etc,  Ry.  Co.,  156 
OaL  140,  103  Pac  885,  134  Am.  St  Rep.  117, 
19  Ann.  Cas.  1260,  it  Is  said:  "The  right  to 
,  recover  costs  Is  purely  statntory ;  and.  In 
tbe  absence  of  a  statute,  no  costs  can  be  re- 
covered by  either  party.  Fox  v.  Hale  &  Nor- 
cross  S.  M.  Oo.,  122  CaL  219|  54  Fac.  731. 
Section  1023  of  the  Code  of  Civil  Procedure 
is  tbe  statute  which  gives  the  right  of  the  re- 
covery of  costs.  Section  1033  prescribes  the 
procedure  for  their  recovery,  and  deflnes 
wbat  costa  and  disbursements  are  recover- 
able. That  section  declare.  In  efiTect,  that 
one  may  recover  disbursements  necessarily 
Incurred  In  the  action.  The  right  accorded 
to  a  party,  upon  filing  a  proper  bond,  to  take 
Into  possession  the  personal  property  in  dis- 
pute is  a  privilege  accorded  him  by  law.  It 
Is  not  a  necessity  to  bis  cause  of  action."  It 
was  tlierefora  li^  in  that  caae^  ttiat  the 
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charge  paid  to  a  anietar  eompany  for  the  re- 
plevin bond  was  not  a  proper  iton  in  Oe  cost 
bill.  The  same  principle  must  apply  to  an 
the  expenses  Incurred  by  plaintiff  as  a  result 
of  his  exercise  of  this  privilege  and  taking 
posseadon  of  the  property  pend^ite  UtSs,  No 
doubt,  as  suggested  in  the  Williams  Case,  the 
IjeglsUiture  could  iwovlde  that  mvh  expendi- 
tures might  be  recoverable  as  costs ;  but  it 
baa  not  done  so.  The  expenses  Inciured  by 
the  trustee  for  said  purpose  wimld  probably 
be  a  matter  ot  adjustment  in  the  setttanent 
of  bis  account  In  insolvency  i^oeedings; 
but  there  senns  to  be  no  authority  tor  mak- 
ing the  defendant  in  this  action  liable  for 
thnn. 

The  foregoing  Bua«stlons  are  made  la 
view  of  future  contlngiaiQr,  as,  flie  amount 
of  the  costa  allowed  being  leas  Uian  fSOl^ 
the  action  of  the  trial  court  in  tbe  matter  Is 
not  reviewable  upon  appeal.  Foley  GaU- 
fomla  Horse  Shoe  Oo.,  US  CaL  IM,  47  Fac. 
42,  66  Am.  St  Bep^  87. 

The  judgment  is  reversed.  Tin  sqwrate 
appeal  from  the  ord«  tazix^  costs  Is  cUs- 
mlssed. 

We  eoincar:  CHIPICAN,  P.  J.;  HART,  J. 

SnWUUMTAIi  OFZmOH. 

PER  CrRTAH.  In  the  consideration  of  the 
appeal  from  tbe  order  taxing  costs  in  the  aboTe 
cauae,  our  attention  was  not  called  to  tiie  fact 
that  Foley  v.  California  Horseshoe  Co.,  116  CaL 
196,  47  Pac.  42,  66  Am.  Bt  Rep.  87,  has  been 
overruled  by  the  Snpreme  Court. 

[5]  It  most  be  deemed  settled  now  that  the 
amount  of  money  involved  in  an  appeal  from 
an  order  of  the  superior  court  taxing  costs  is 
not  determinadve  m  the  jurisdiction  of  the  ap- 
pellate court.  Southern  Cal.  Ry.  Co.  v.  Su- 
perior Court,  127  Cal.  417,  59  Pac.  789;  Sierra 
Union,  etc.,  Co.  v.  WollE,  144  Cal.  4^  77  Pac. 
1038.  It  was  erroneous  tlierefore  to  dismiss 
the  said  appeal:  but,  of  course,  tlM  ^ect  of 
the  reversu  of  tiie  judgment  was  to  vacate  ttt 
order  allowing  costa. 


m  CaL  Aw.  «l) 
MEYm  V.  PERKINS.   (Sac:  2,084.) 
(Supreme  Court  of  California.    Feb.  16,  191S.) 

In  Bank.  Appeal  from  Superior  Court,  San 
Joaquin  County ;   J.  A.  Plummer,  Judge. 

Action  by  Ueniy  O.  Ueyer,  as  trustee  in 
bankrupt^  ot  tine  estate  of  John  A.  De  Voll, 
axainst  George  W.  Perkins.  Judgment  for 
plaintiff  was  reversed  on  appeal  to  the  Appellate 
District  Court  (180  Fac.  206).  Behearing  de- 
nied. 

A.  H.  Carpenter,  of  Stod^ton,  for  appellant 
C  W.  Miller,  of  Stockton,  for  respondent 

PER  CURIAM.  In  further  explanation  of 
the  decision  in  the  case  of  Barton  v.  Brown,  68 
Cal.  11,  -8  Pac.  517,  referred  to  in  the  opinion 
of  the  District  Court  of  Appeal,  we  think  it  is 
proper  to  say  that,  at  the  time  tiiat  case  arose 
and  was  determined,  section  3440  of  the  Civil 
Code  did  not  contain  the  proviso  declaiing  that 
its  proviaions  should  not  apply  or  extend  to  a 
transfer  of  property  exempt  from  execotion. 
The  proviso  was  first  added  to  the  section  by 
the  amendment  of  19<^.   Stats.  1903.  p.  111. 

The  decision  is  therefore  inapplicable  to  the 
present  casi^  and  is  aot  in  conflict  ttacrswitik 
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IB  n  COWXILL^S  BSTATD.   (S.  F.  S,928.) 

iSaprame  Court  of  GalifornJa.   Feb.  7,  1013. 
Reheariiw  Deoled  March  7,  1A13.) 

1.  SXECUTOBS  AND  ADKINIBTBATOBS  (]  194*) 

— AixowANCB  TO  Widow — Tbbminaiion. 
An  allowance  to  a  widow,  under  Code  Civ. 
Proc  {  1464,  proriding  that  such  allowance 
■hall  be  made  until  the  inventory  is  returned, 
terminates  upon  the  return  of  the  inventory,  at 
vrlilcb  time  Uie  court,  under  the  express  termii 
of  eectiou  1466,  may  make  an  order  for  such 
allowance  as  may  be  necessary  daring  the  fur- 
ther pnvress  of  the  settlement  of  toe  estate. 

[Ed.  Note.~For  other  eaaea,  aee  Executors 
and  Administrators,  CenL  Dlf.  H  713-723; 
Dec.  Wis.  I  !»*.•] 

2l  Bzsoutobs  and  ADimnsnATOBa  ({  194*) 

AlxowANCE  TO  Widow. 

Since  the  matter  of  the  amount  of  the  pre- 
liminary allowance  to  be  made  to  the  widow 
rcata  in  the  sound  discretion  of  the  jadae,  his 
action  will  not  be  disturbed  on  appeal,  in  the 
abaence  of  a  clear  abuse  of  such  discretion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminUtraton.  Cent  Dig.  H  713-723; 
Dec  Pit.  I  1»4.*1 

3.  EZECVTOBB  AND  AdIONZBTBATOBS  (|  187*) 

AixowANCB  TO  Widow. 

That  a  widow  had  property  of  her  own 
did  not  affect  her  right,  under  the  express 
terms  of  Code  CMv.  Proc.  |  14t;4,  to  have  an 
allowance  made  for  her  support  until  the  in- 
ventory was  returned,'  though  the  source  of 
such  property  was  a  special  bequest,  which  be- 
came available  to  her  at  once  upon  the  death 
of  her  husband. 

CEd.  Note.— For  other  case&  see  Executors 
and  Administraton,  Cent.  Die.  I  607;  Dec.  Dig. 
1  187.*] 

4.  WltLfl  (I  782*)— AlXOWANCE  TO  WiDOW. 

WhOe  a  husband  cannot  deprive  his  vrid- 
ow  of  her  riiht,  under  the  express  provisions 
of  Code  Gv.  Troc.  S  1464.  to  an  allowance  for 
her  support  until  the  inventory  is  returned,  he 
may  ao  frame  his  will  that  she  cannot  have  the 
benefits  thereby  given  her  and  also  those  of  the 
statute,  hot  mil  be  required  to  elect  between 
Oieni. 

_[Ed.  Note.— For  other  cases,  see  mils.  Cent. 
Dig.  11  2018-20S8;  Dea  DigTs  782.*] 

6.  Wilis  ^  782*)^Ai.lowahce  to  Widow. 

A  bequest  to  testator's  vrlfe  wUl  not  be 
construed  to  be  in  lieu  of  the  statutory  pro^- 
siona  for  her  support  until  the  inventory  is  re- 
turned, unless  it  clearly  and  unequivocally  ap- 
pears from  the  will  that  testator  ao  Intended. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
D^ir.  H  2018-2033;  Dec.  Dig.  |  782.*] 

6.  Wills  (I  782*)— Constbuction. 

A  will  bequeathing  an  estate  of  about  a 
mflUoo  dollara,  and  providing  that  the  testa- 
tor's wife  should  receive  cash  and  bank  stock, 
to  b«  at  once  delivered  to  her,  and  that  for 
seven  yesrs,  and  until  certain  of  his  interests 
were  converted  into  cash,  she  should  be  paid 
$1,000  monthly,  was  not  inconsistent  with  the 
widow**  right  to  receive  the  preliminary  al- 
lowance provided  for  by  Code  Civ.  Froc.  S 
1464.  mitil  Ae  inrentorr  Is  returned,  so  as  to 
require  her  to  elect  whether  she  wonld  take 
Under  the  will  of  under  the  statute,  where  the 
making  of  the  statutory  allowance  in  no  way 
conflicted  witti  other  bequests  made  bjr  the 

[Ed.  Note.— For  other  eases,  see  Wills,  Gent 
dI^  H  2018-2033;  Dec  Dig.  |  782.*] 


7.  Appeal  and  Bbbob  (1  1043*)— Haxucw 

EBBOB^RBPUBAL  op  CONTINITANOB. 

The  refusal  of  a  continuance  sought  so  as 
to  permit  the  testimony  of  an  absent  witness 
to  be  procured,  if  error,  was  harmless,  where 
another  witness  testified  to  the  same  facts 
without  objection,  though  his  testimony  was 
merely  bearsay  and  largely  statements  of  what 
the  absent  witness  had  told  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EiTor.^Cent  Dig.  §f  411»-4121;  Dec  Dig.  { 

Department  1.  Appeal  from  Superior  Oonrt, 
City  and  County  of  San  Frandaeo;  Thomas 
F.  Graham,  Judge. 

In  the  matter  of  the  estate  of  Ernest  V. 
Cowell,  deceased.  From  an  order  directing 
moatbly  payments  to  be  made  to  Alice  M. 
Cowell,  widow  of  deceased,  from  tbe  date  of 
his  death  until  the  return  of  the  inventory,  a 
brother  and  two  alstere  of  deceased  api>eal. 
Affirmed. 

MasUck  &  Partridge,  of  San  Francisco,  for 
appellants.  W.  I.  Brobeck  and  P.  F.  Dunne, 
both  of  San  Francisco,  for  respondent 

ANGEIiliOTTI,  J.  This  Is  an  appeal  by  a 
brother  and  two  sisters  of  deceased,  who  are 
residuary  legatees  under  his  will,  from  an 
order  directing  the  payment  to  Alice  M. 
Cowell,  his  widow,  for  her  support,  the  sum 
of  fl.S00  per  month,  from  the  date  of  bin 
death,  March  18,  1011,  until  the  return  of 
the  Inventory  of  his  estate. 

The  deceased  left  an  estate  valued  at 
about  ¥1,000,000.  The  greater  portion  of  this 
estate  was  his  one-fourth  Interest  In  the 
property  distributed  In  the  estate  of  hia  fa- 
ther, Henry  Cowell,  his  brother  and  two  sis- 
ters owning  tbe  remaining  three-fourths. 
The  greater  part,  of  this  again  was  held 
through  three  corporations,  engaged  general- 
ly in  tbe  manufacture  of  cement,  of  whlcb 
he,  his  brother  and  sisters  owned  tbe  atock, 
he  holding  one-fourth.  These  corporations 
were  indebted  to  tbe  extent  of  some  $600,- 
000,  which  Indebtedness,  on  account  of  the 
very  large  earnings  reasonably  antldpated, 
would  iMrobably  be  wholly  discharged  In  two 
or  three  years  If  no  dividend  was  declared. 
It  iB  not  suggested  that  the  estate  of  de- 
ceased was  at  all  lndd>ted,  except  in  so  far 
as  It  might  be  liable  on  account  of.  the  in- 
debtedness of  these  corporations.  There  was 
a  parol  understanding  between  the  brothers 
and  sisters  that  all  earnings  of  the  corpora- 
tions shall  be  applied  to  the  payment  of  the 
debt  until  tbe  same  Is  discharged.  The  prop- 
erty of  the  Henry  Cowell  estate  outside  of 
the  corporatlouB  yielded  an  annual  Income  of 
about  $25,000,  of  which  deceased  owned  one- 
fourth.  In  addition  to  this  deceased  owned 
stock  in  the  Bank  of  Oallfornia  valued  at 
$20,000,  and  about  $23,000  In  cash  In  bank. 
r>ecea8ed  left  no  heir  other  than  his  wife  and 
his  brother  and  sisters. 

By  his  will  deceased  provided  as  fisUows: 
All  ca^  and  bank  stock  were  "to  be  at  once 
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ddlTflraff*  to  hb  wU^  **wlioai.I  desire  ajh 
pointed  erecntrlx  without  bonds  tor  all  such 
ptQjterty."  He  then  declared:  "Second:  I 
desire  that  all  my  one-fuurtb  Interests  In  the 
various  Cowell  properties  be  conv^ted  Into 
cadi  wltUik  seven  years,  and  tbat  until  su<ih 
dlstrtbntton,  the  properties  are  to  pay  my 
wife  Alice  H.  Cowell  the  sum  of  one  thou- 
sand dollars  In  gold  coin  on  the  first  of  ev- 
ery moidli.  At  the  of  sevoi  years  she  Is 
to  receive  the  Income  icom  two  hundred  and 
fifty  thousand  dollars  as  long  as  she  may 
live.  At  her  death  the  said  two  hundred 
and  fifty  thousand  dollars  Is  to  be  paid  to 
the  r^nts  of  the  University  of  California 
for  the  purpose  of  building  a  h<npital  on  the 
grounds  at  Berkeley."  He  then  gave,  "as 
soon  as  the  money  becomes  availably"  9600r 
000  to  the  regents  of  the  UnlversUy  of  Call* 
fomla  for  a  students'  gymnasium  and  a 
stadium  on  the  grounds  at  Berkeley.  He 
then  gave  legacies  of  (1,000  to  certain  em- 
ployes and  $900  to  others,  ¥2,500  each  to 
Patrick  Dwsey  and  Cornelius  Cogblan,  and 
a  legacy  of  $10,000  to  the  -Oowell  Scholarship 
Committee  of  Snnta  Cruz.  He  then  directed 
that  as  much  of  bis  one-fourth  Interest  in 
the  Cowell  properties  as  was  necessary  to 
pay  the  "minor  beQuests"  should  be  sold  with- 
in one  year.  He  then  provided  as  follows : 
"Tenth:  That  the  affairs  of  the  Cowell  Co. 
may  in  no  wise  be  Interfered  with,  I  hereby 
direct  that  If  all  these  bequests  are  paid 
within  seven  years  from  the  date  of  my 
death  It  win  not  be  necessary  that  any  more 
of  my  interests  be  sold  than  will  carry  out 
these  beQuests.  Whatever  remains  after  pay- 
ing these  beauestB  and  final  settlement  is  to 
become  the  property  of  my  broUier  and  sis- 
ters." He  then  provided,  "If  none  survive" 
the  residue  shall  go  to  the  regents  of  the 
Unlv^ity  of  California  for  certain  purposes, 
and  appointed  his  wife  and  Alexander  F. 
Morrison  executors  without  bonds. 

[1]  The  allowance  made  was  what  was 
styled  by  Mr.  Justice  De  Haven  in  Estate  of 
Lux,  100  Cal.  593,  35  Pac.  341,  the  "prelhnina- 
ry  or  temporary  allowance,"  required  to  be 
made  by  section  1464  of  the  Code  of  Civil 
Procedure,  which  provides  that  where  a  per- 
son dies  leaving  a  widow  or  minor  children, 
the  widow  or  children,  until  the  Inventory  Is 
returned,  are  entitled  to  remain  In  the  pos- 
session of  the  homestead,  the  wearing  apparel 
of  the  family,  and  of  all  the  household  fur- 
niture, "and  are  also  entitled  to  a  reason- 
able allowance  for  their  support,  to  be  allow- 
ed by  the'superior  court  or  a  Judge  thereof." 
The  allowance  so  made  terminates  upon  the 
return  of  the  inventory  (In  re  Lux,  supra; 
Crew  V.  Pratt,  110  CaL  137,  61  Pac.  44 ;  Es- 
tate of  Bell,  142  Cat.  100.  75  Pac.  670),  when 
the  court  may  make  an  order  for  such  allow- 
ance as  may  be  necessary  daring  the  further 
progress  of  the  settlement  of  the  estate  (sec- 
tion 1466.  Code  Civ.  Proc). 

[2]  It  is  u^ed  that  the  amount  allowed 


was  much  greater  Uutn  any  mm  reasonably 
necessary-  for  the  support  of  tlie  widow.  In 
the  deterndnation  of  a  questton  ot  this  char- 
Acter  much  is  necessarily  left  to  the  dbcre- 
tloo  of  the  Judge  to  whom  the  KpplicatiDn  Is 
made.  His  action  wiU  not  be  disturbed  on 
appeal,  unless  it  clearly  appears  that  the 
discretion  has  been  Improperly  exercised. 
In  re  Lux.  100  Gal.  005,  35  Pac.  341^  Estate 
of  -  Bump,  153  CaL  270,  92  Pac  MS.  "The 
court  Is  not  restricted,  in  making  this  allow- 
ance, to  a  bare  si^port  for  the  widow.  Re- 
gard should  be  had  *  *  *  to  the  mode 
in  whieli  she  lived  duri^  the  lifetime  of  ber 
husband.  The  allowance  is  to  be  suflSxdent 
to  provide  all  the  necessaiieB  of  life,  and 
this  \riU  Intilude  all  those  thiii0B  whleb  ara 
reasonable  and  proper  for  one  in  the  home 
and  in  social  intercourse^  in  view  ot  the  con- 
dition and  value  ot  the  estate  and  ttte  sta- 
tion and  surroundings  ot  tbe  family."  In  re 
Lux,  supra.  In  view  ot  the  condition  and 
value  of  this  estate  Uie  widow  was  entitled 
to  continue  to  live,  if  she  so  desired,  at  tbm 
hotel  where  she  and  her  husband,  had  Ured 
for  several  years  immediately  preceding  |ils 
drath,  and  to  be  maintained  in  sucb  a  way, 
as  regards  Hoard,  lodging  attendance,  cloth- 
ing, and  the  comforts  ot  life  generally,  aa 
would  be  considered  reasonable  and  jfreper 
for  the  widow  of  one  leaving  an  estate  val- 
ued at  a  million  dollars,  for  it  seems  clear 
that  the  estate  of  deceased,  after  payment  ot 
debts,  will  easily  reach  that  amount  This 
leaves  a  wide  range  for  the  discretion  of  the 
Judge  in  probate,  and  even  If  we  were  in- 
clined, in  view  of  the  record  on  this  appeal, 
to  consider  that  the  amount  allowed  Is  more 
than  we  would  have  given  had  we  been  in 
his  place,  Invested  with  the  discretion  com- 
mitted by  the  law  to  him,  we  are  of  the  opin- 
ion that  it  is  not  so  blgh,  in  view  of  the  cir- 
cumstances and  condition  of  the  estate  that 
we  can  say  that  there  has  been  any  abase  of 
discretion  on  his  part 

[3]  It  seems  to  be  well  settled  under  such 
statutes  as  ours  that  the  fact  that  a  widow 
has  property  of  her  own,  or  other  means  of 
subsistence,  in  no  way  affects  her  right  to 
such  an  allowance  from  the  estate  of  her 
deceased  husband  as  Is  reasonably  necessary 
for  her  support.  The  statute  gives  her  this 
right  to  be  so  supported  by  the  estate,  re- 
gardless of  her  own  means.  See  Estate  of 
Lux,  100  Cal.  604,  606,  35  Paa  341 ;  Estate 
of  Bump,  15a  Cal.  276,  92  Pac  643.  And  It 
also  appears  to  be  settled  la  this  state,  even 
as  to  an  allowance  made  under  section  1409 
of  the  Code  of  Civil  Procedure  after  the  re- 
turn of  the  Inventory,  that  the  fact  that  the 
widow  Is  given  property  by  the  will  of  her 
husband  in  no  way  affects  her  right  to  be 
given,  by  way  of  allowance  for  support  such 
sum  as  is  reasonably  necessary  therefor, 
leaving  the  property  given  her  by  the  will.  In 
the  words  of  the  Chief  Justice  in  his  concur- 
ring opinion  in  Estate  ot  Lu^  114  CaL  83.  45 
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Pac.  1026,  "wheUieT  distributed  pending  the 
administration,  or  at  the  close  of  It,  *  *  * 
to  go  to  the  widow  intact,  and  nndimlnlshed 
by  any  charge  for  expense  of  administration 
or  support  of  family."  See  Estate  of  Lux, 
100  CaL  S93.  36  Pac.  341;  Id.,  114  Cal.  73, 
45  Pac.  1023.  Especially  does  It  appear  to 
uB  that  bequests  and  devises  to  the  wife  are 
altogether  Immaterial  in  connection  with  the 
QBcetioxi  of  the  preliminary  or  temporary 
allowance  to  be  made  at  the  outset  for  the 
period  prior  to  the  return  of  the  inventory. 
We  can  see  no  good  reason  for  concluding 
that  it  affects  the  question  that  a  bequest  or 
devise  is  by  the  terms  of  the  will  made  avail- 
able to  the  widow,  In  whole  or  in  part,  at 
once.  This  appears  to  have  been  the  view  of 
at  least  fonr  of  the  Justices  In  Estate  of 
Lux,  114  CaL  73,  45  Pac.  1023.  Of  course, 
we  are  not  now  speaking  of  such  a  provision 
In  a  will  as  puts  the  widow  to  her  election. 

[4, 1]  It  is  not  within  the  power  of  the 
husband,  by  any  provision  of  his  will,  to  de- 
prive the  widow  of  her  right  to  a  family  al- 
lowance from  the  estate  under  the  statutes, 
or  to  in  any  wise  limit  the  power  of  the  court 
in  the  exercise  of  Its  proper  discretion  to 
fix  the  amount  to  be  allowed.  See  Estate 
of  Bnmp,  152  Cal.  278,  92  Pac.  643,  and  cases 
then  ateA.  But,  of  conrse,  he  may  so  frame 
his  will  that  she  cannot  have  the  b^i^ts 
tfaa«by  given  her  and  those  of  the  statutes 
also,  and  she  will  then  be  put  to  her  election 
which  she  will  take.  Id.  It  is  claimed  that 
deceased  so  did.  His  will  nowhere  declares 
In  express  words  that  the  provision  made  for 
his  wtfe  la  in  lieu  of  such  iwovlBioa  for 
support  during  the  administration  of  the  es- 
tate as  die  would  be  oititled  to  under  the 
statutes  of  this  stat^  as  was  the  case  in  Es- 
tate of  BumPk  supra,  and  Estate  of  LuflEtn, 
181  OaL  291,  68  Pac.  46a  In  the  will  before 
us  sndi  proTisiDn  as  Is  made  for  the  wife  is 
in  terms  alMwlute  and  nncondltlonaL  But  it 
Is  not  essential  to  the  imposition  of  the  duty 
of  election  that  a  dedaratlon  to  the  effect 
abore  stated  should  be  expressly  made.  It 
is  BOfilelent  that  It  should  clearly  appear 
from  the  lai^uage  of  the  will  that  sndi  was 
the  Intoitlon  of  the  testator.  We  do  not  un- 
derstand, however,  that  in  the  absence  of 
sDcii  an  express  declaration  there  is  any 
presnmi^on  of  an  Intention  <hi  the  part  of 
the  testator  to  put  the  widow  to  her  election. 
To  accomplish  thlsi  result  U  must  dearly  and 
Unequivocally  appear  that  the  provision  made 
by  the  will  was  intended  to  be  In  lien  of 
such  rights  as  are  given  by  the  law. 

[•]  We  do  not  think  that  such  Is  the  situa- 
tion hera  Tt>6  provision  that  "the  proper- 
ties are  to  pay"  the  widow  $1,000  on  the 
first  day  of  every  month  "until  such  distri- 
bution" does  not  so  show  such  an  Intmtion. 
WliUe  the  language  of  the  provision  of  the 
will  numbered  "Second,"  which  Is  the  only 
provision  in  the  will  In  her  favor,  with  the 
posdble  exc^lon  of  the- preceding  provision 


as  to  cash  and  bank  stock,  Is  not  as  well 
chosen  as  it  might  have  been,  we  think  it 
clear  enough  that  the  design  thereof  was 
practically  to  give  to  the  wife  as  a  beqnest 
the  Income  for  her  life  from  $250,000  of  his 
estate,  from  the  time  of  his  death.  As  he 
desired  that  there  should  be  no  immediate 
segregation  of  his  Interest  from  the  other 
"Oowell  properties,"  he  definitely  flsed  $1,- 
000  as  the  amount  that  she  should  receive 
monthly  from  his  death  until  his  Interest 
should  be  so  segregated,  fixing  the  end  of 
seven  years  as  the  time  by  which  the  divi- 
sion must  be  made.  The  amount  bo  fixed 
was  what  might  reasonably  be  considered  a 
fair  return  on  $250,000  safely  invested,  being 
just  a  trifle  less  than  5  per  cent,  per  annum 
on  such  amount  Whwi  the  segregation,  or 
"distribution"  as  he  puts  it,  Is  had,  she  is 
thenceforth  to  receive  the  Income  of  $250,- 
000  thereof.  The  gift  thus  made  is  absolute 
and  unconditional,  with  absolutely  nothlniz 
being  said  to  Indicate  that  it  Is  anything 
tise  than  a  legacy.  Whether  we  call  It  an 
annuity  or  a  demonstrative  legacy  Is  unim- 
portant here.  We  see  nothing  In  the  fact 
that  It  was  contemplated  that  the  amount 
fixed  was  to  Ve  paid  monthly  from  the  time 
of  the  death  of  the  deceased  to  require  a  dif- 
ferent conclusion. 

We  are  of  the  opinion  that  there  is  noth- 
ing in  the  wUl  Inconsistent  with'  the  right  of 
the  widow  to  receive  a  family  allowance. 
The  deceased  has  not  thereby  disposed  of  all 
property  other  than  that  given  to  the  widow 
"In  such  a  way  as  to  make  It  apparent  that 
the  assertion  by  the  widow  of  the  right  to 
take  both  und«  the  law  and  under  the  will 
would  defeat  the  manifest  purpose  of  the 
testator."  See  Shlpman  v.  Keys,  127  Ind. 
868,  26  N.  m  896.  It  Is  not  pretended  that 
all  the  bequests  made  thereby  cannot  be  fol- 
ly paid  In  sodL  event.-  The  only  persons  who 
wlU  suffer  thereby  are  tiiQBe  who  are  given 
"whatever  remains  after  paying;^  these  be- 
qonts  and  final  settl^ent."  These  are  the 
brother  and  sisters  ot  deceased  (appeUants 
her^  if  th^  or  any  of  them  are  then  alive, 
and  If  none  survive,  than  the  regents  of  the 
UnlvoBlty  of  Califwola,  who  have  already 
been  glvw  $5QO,000  outr^t,  and,  upon  the 
death  of  the  wife,  the  $250^000  set  apart  for 
her  use  during  her  life.  We  thus  have  as  to 
these  parties  merely  a  general  disposition 
of  what  may  be  left  after  all  bequests  and 
charges  axe  paid.  Such  a  disposition  is  not 
at  all  inccmsistait  with  the  asswtton  by  the 
widow  of  her  statutory  right  to  a  family  al- 
lowance notwithstanding  the  jmivislon  made 
for  her  by  the  wUL  See  Shlpman  v.  Keys, 
supra.  It  is  to  be  noted  that  the  language 
Is  "whatever  remains  after  paying  these  be- 
quests and  final  settlement,"  clearly  refer- 
ring only  to  such  property  aa  may  remain  ar 
final  ijettlement  after,  not  only  the  bequestK 
have  been  paid,  but  also  all  such  other 
amounts  as  may  lawfully  be  required  to  be 
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paid  is  the,  course  of  the  administration  and 
settlemrat  of  the  estate.  This  would  of 
course  include  such  amounts  as  the  widow 
was  entitled  to  as  family  allowance  under 
the  statutes  of  the  state.  As  said  in  the 
case  last  cited,  such  a  disposition  will  be 
construed  as  made  in  view  of  the  absolute 
statutory  rights  of  the  wife  and  subject 
thereto. 

We  see  nothing  In  the  expressed  desires  of 
the  testator,  with  regard  to  sales  and  re- 
fraining from  Interfierence  with  the  affairs 
of  the  "Cowell  Co."  to  any  greater  extent 
than  is  necessary,  that  materially  assists  in 
the  determination  of  the  question  before  ns. 
The  same  is  true  as  to  the  evidence  that 
there  was  an  understanding  between  deceas- 
ed and  his  brother  and  sisters,  the  stock- 
holders In  the  Cowell  corporations,  that  alt 
the  earnings  thereof  shall  be  applied  to  the 
discharge  of  the  indebtedness  thereof  until 
the  same  la  fully  paid,  even  if  we  assume 
that  this  eTldence  may  iKroperly  be  takrai  In- 
to consideratloii  In  determining  the  proper 
c<m8trnction  of  the  will  In  the  matter  under 
consideration. 

Taking  the  will  as  a  whole,  we  are  tmable 
to  find  therein  any  sufficient  ^arrant  for  a 
coDcInaion  that  the  widow  was  thereby  put 
to  her  electU>n  In  the  matter  of  family  al- 
lowance. 

[7]  There  was  certainly  no  prejudicial  er- 
ror In  refusing  to  continue  the  hearing  of 
the  application  for  family  allowance  until 
the  return  of  Mr.  Oeo^,  who  was  desired 
as  a  witness  by  appellanta,  from  Oregon.  The 
testimony  expected  to  be  elicited  from  blm, 
as  stated  by  the  attorn^  for  appellants  to 
the  court  below,  was  In  no  substantial  re- 
spect different  tiom  that  givni  by  Mr.  Mor- 
rison, one  of  tbe  executors,  the  only  witness 
who  testified  In  detail  aa  to  the  condition 
and  circumstances  of  the  estate.  While  the 
testimony  glroi  by  hfan  was  in  many  re- 
spects hearsay^  bis  Information  having  been 
largely  obtained  from  Mr.  George,  it  was  re- 
ceived without  objection,  and,  as  said  be- 
fore, was  in  substantial  accord  with  what 
the  learned  attorney  for  appellants  stated 
be  expected  to  prove  by  Mr.  George. 

The  order  appealed  from  la  afflrmed. 

We  concor:  SHAW,  J.;  SliOSS,  J. 


OH  cai.  my 

HORNUNG  V.  SBDGWICK  et  aL 
(S.  F.  6,029.) 
I  Supreme  Court  of  CaHfomia.   Feb.  6,  1913. 

BehearlDg  Denied  March  7, 1913.) 
1.  TarsTs  (1 112*)— ExFBBSS  Trusts— CoN- 

8TR»-t-nON. 

AViiere  an  attempted  trust  was  solely  for 
tbe  beoeiit  of  the  minor  son  of  the  graator, 
and  was  to  terminate  oo  his  reaching  majority 
nge  or  his  prior  death,  proTtaioDs  ia  the  in- 
Ktrument  prescribing  to  whom  the  property 
Rhoutd  belong  in  the  event  of  the  failur«^  or  tcr- 
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mioation  of  the  tmst,  and  for  a  transfer  of  the 
property  subject  to  tbe  execution  of  the  trust, 
as  authorised  by  Civ.  Code,  S  864,  coold  be  con- 
sidered in  determining  tbe  proper  cmBtmctloa 
of  tbe  provisions  relating  to  tne  trust. 

[Ed.  Note.— For  other  cases,  see  Tnista,  Ckat. 
Dig.  J  162;  Dec.  Dig.  S  112.»] 

2.  PEBPBTtriTiEs  (19*)— AcGuinnji'nozra— Ex- 

PBBSS  TkUST»— VAUOITT. 

A  deed  which  conveyed  real  estate  of  tli* 
grantor  in  trust  to  manage  the  same  and  pay 

out  of  the  net  profits  sums  necessary  for  the 
proper  education  and  support  of  a  minor  child 
of  the  grantor  until  attaining  full  age,  and,  on 
his  attaining  full  age,  the  tmst  to  terminate 
and  the  property  deEtcribed  or  the  fund  in  ttie 
bands  olT  the  trustee  to  become  the  absolote 
property  of  the  child,  and,  in  case  of  his  death 
dtirinfT  minority,  the  property  to  go  to  third 
persons  not  minors,  created  a  trust  for  tbe 
benefit  of  the  child  during  his  infancy,  and  for 
the  accumulation  during  that  period  of  profits 
not  necessary  for  his  educatioD  and  support, 
and  was  valid  within  Civ.  Code,  H  724, 
S5T,  permitting  provisions  for  accumulations 
for  the  benefit  of  infants,  terminating  at  the 
expiradon  of  their  minority,  and  providing  that 
no  trust  in  realty  is  valid  uideai  created  Iv  a 
written  instrument,  and  that  an  express  trust 
may  be  created  to  receive  tiie  rents  and  profits 
of  real  estate  daring  the  life  of  any  persMi  or 
for  any  shorter  term. 

[Ed.  Note.— For  other  cases,  see  Perpetnitiea, 
Cent.  Dig.  SS  6T-73;  Dec  Dig.  {  9.*] 

3.  Perpetuities  (S  9*)— AccuMULATioHe— Bx- 
PBE88  Trusts— vALiDiTT. 

Tbe  fact  that  the  right  of  the  child  to  re- 
ceive real  pn^erly  and  accumulated  income 
was  dependent  on  bis  attaining  full  ue,  and 
that  uader  tbe  other  provisions  of  the  deed  as 
to  the  passing  of  the  property  on  tbe  termina- 
tion of  the  trust  by^  his  death  daring  infancy, 
the  accumulations,  if  any,  would  become  tbe 
property  of  others,  not  minors,  was  immaterial 
as  bearing  on  the  validity  of  the  trust  in  favor 
of  the  infant 

[Ed.  Note. — For  other  cases,  see  Perpetni- 
tiee.  Cent  Dig.  |}  67-73;  Dec.  Dig.  }  9.*] 

4.  Taneia  (|  51*)  —Express  T^nTsis  —  Crea- 
tion—Co  hstb  ucrion . 

A  deed  whereby  a  grantor  conveyed  land  in 
trust  to  manage  tbe  same,  and  to  pay  such 
parts  of  the  net  profits  as  would  be  necessary 
for  the  proper  education  and  support  of  tbe 
infant  during  minority,  and  on  his  attaining  full 
age  the  property  described  or  the  trust  fund 
in  the  hands  of  the  trustee  to  become  the 
property  of  the  infant,  confided  discretion  in 
tbe  trustee  to  determine  what  things  were  nec- 
essary or  proper  for  the  education  and  sap- 
port  of  the  infant,  but  the  duty  of  the  trus- 
tee to  apply  the  profita  for  such  educatioa 
and  support  was  al^olute,  and  tbe  trust  creat- 
ed by  the  deed  was  not  void  on  tbe  ground  that 
it  was  not  imperative. 

[Ed.  Note.— For  other  cases,  see  ITrnats,  Cent. 
Dig.  f  71;  Dec.  Dig.  |  51.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  Coun^  of  San  Francfaco; 
E.  P.  Mogan,  Judge; 

Action  by  Rudolph  G.  Homung,  adminis- 
trator of  Laura  Homung,  deceased,  against 
Catherine  Lester  Sedgwick  and  others.  From 
a  jud^ient  for  defendants,  plaintiff  appeal& 
Afflrmed. 

Edward  G.  Harrison  and  Maurice  E  Har- 
rison, both  of  San  Francisco,  for  appellant. 
Tobin  &  Tobln  and  George  A.  Clough,  all 
of  San  Francisco,  for  resi>oudents. 
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ANGELLOTTI,  J.  This  Is  an  appeal  by 
Dlalntiff  from  a  JaEUpoent  tbat  he  take  noth- 
inc  and  that  be  has  no  Interest  In  the  real 
property  described  In  bis  complaint, .  given 
In  an  action  brought  by  him  as  administra- 
tor to  recover  possesalon  of  saU  pn^erty, 
and  to  obtain  a  decree  qaletta^  the  title  of 
Us  intratate  and  her  estate  to  said  pmth 
erty  aa  against  defendants. 

The  ai^wal  Is  on  the  Judgment  roll  alms. 
The  findings  ct  the  trial  court  fully  preset 
the  facts  upon  which  the  respective  claims 
of  the  parties  are  based. 

On  May  13,  1009^  plaintiff's  intestate,  Mrs. 
Laura  Homnog,  who  it  appears  in  the  com- 
plaint was  tbe  wife  of  said  aadolph  a 
Homnng,  was 'the  owner  of  the  real  prop- 
erty involved,  the  same  being  a  lot  of  land 
25  by  105  feet  on  Wlllard  street  In  the  city 
and  -county  ot  San  Francisco.  On  that  day 
she  signed,  acknowledged,  and  delivered  to 
defendants  her  deed  of  conveyance  thereof. 
The  sole  question  on  this  appeal  is  whether 
tbis  instrument  was  effective  to  conv^  all 
the  interest  of  Mrs.  Efomnng  In  said  land. 
If  It  was  80  effective,  the  findings  of  the 
lower  court  fully  sustain  the  judgment  given. 

The  deed  nam^  Mrs.  Homung  as  the  par- 
ty of  the  first  part,  defendant  Gathertoe 
Lester  Sedgwick  (then  Catherine  Lester]  as 
party  of  the  second  part,  and  defendants 
Harold  Joseph  Homnng,  a  minor  (her  only 
child),  said  Catherine  Lestw,  Llllie  Mengel, 
Emma  Matthesen,  and  Lewis  Borle,  parties 
of  the  fltlrd  part  It  purported  first  to  con- 
vey the  proper^  to  the  parties  of  the  sec- 
ond and  third  parts  "in  tmst  fOr  the  porposes 
and  subject  to  the  conditions**  thereinafter 
set  forth.  It  then  poiiiorteil  to  grant  such 
property  to  the  party  of  the  second  part,  now 
Mrs.  Sedgwick,  in  trost,  to  bold,  manage, 
and  control  the  sam^  to  collect  the  roits, 
issues,  and  profits  thereof,  to  make  all  neces- 
sary repairs,  improvements,  etc.,  and  "to  pay 
out  of  the  balance  of  the  proceeds  of  said 
premises  all  sums  necessary  for  the  proper 
edncation,  maintenance,  and  support  of  the 
above-named  Harold  Joseph  Homnng,  until 
he  shall  have  arrived  at  the  age  of  twenty- 
one  years,  and  the  said  party  of  the  first  part, 
does  hereby  give  and  grant  onto  the  said  par- 
ty of  tbe  second  part,  full  power  and  discretion 
as  to  what  may  be  necessary  for  the  proper' 
edncation,  maintenance  and  support  of  tbe 
said  minor,  in  so  far  as  the  same  relates  to 
the  trust  fnnd  hereby  created."  A  provision 
follows  conferring  npon  the  tmstee  power 
to  sell  the  propraty  and  reinvest  the  pro- 
ceeds, to  mortgage  tbe  same  or  any  property 
which  die  may  pmrchase  with  the  said  trust 
fund,  and  to  do  all  things  neoessan'  or  prop- 
er in  the  full  and  complete  managinnent,  eta, 
of  the  said  trust  fund.  It  Is  then  provided 
as  follows:  "In  the  event  and  npon  tbe  con- 
dition tbat  the  said  Harold  Joseph  Homnng, 
son  of  the  party  of  tbe  first  part,  should 
arrive  at  the  age  of  twenty-one  years,  then 
and  In  that  event  the  said  trust  shall  torml* 


Date  and  the  said  real  property  beretnabove 
described,  or  the  trust  fund  hereby  created, 
then  in  the  hands  of  the  trustee,  shall  be 
and  become  the  absolute  property  of  the  said 
Harold  Joseph  Homung,  and  subject  to  the 
Bald  condition  and  tmst,  the  said  party  of 
tbe  first  part  does  hereby  grant,  transto 
and  convey  to  the  said  Harold  Jos^ih  Qor- 
nnng,  the  real  property  hwelnabove  described. 
In  the  ev«it  and  iqkhi  the  condition  that  the 
said  Harold  Jos^ih  Homung  shall  die  prior 
to  readiing  the  age  of  twenty-one  years,  thtti 
and  in  that  event  t2ie  said  real  property, 
hereinabove  described,  or  the  trust  fund* 
which  may  at  the  date  of  the  ^eath  of  the 
said  Harold  Jos^  Homung  In  case  of  his 
death  prior  to  readilng  the  age  ot  twenty- 
one  years,  be  in  exlstmee,  shall  be  and  be- 
come the  invperty  of  the  above  named  Cath- 
erine Lester  (widow),  LUlte  Mengel,  wife  of 
John  Mengel,  Bmma  Matthesen,  wife  of  Jo- 
s^h  Matthesen,  and  Lewis  Borle,  and  the 
party  of  the  first  part  does  hereby  gmnt, 
transfer  and  convey  to  the  said  last  named 
parties  share  and  share  alike,  that  is  to 
say,  an  undivided  one-fourth  to  each  thereof, 
the  said  real  property,  b«einabove  describ- 
ed, or  in  the  event  that  the  said  real  pn^ 
erty  had  been  sold,  tben  tbe  property  con- 
stituting the  trust  fund,  subject  to  the  said 
condition  hereinabove  expressed."  This  Is 
followed  by  a  provialon  as  to  the  duties  of 
the  trustee  in  the  event  of  a  sale  of  the 
property.  A  consideratioh  of  this  Instra- 
m«it  leaves  no  doubt  as  to  the  lntenti<m  of 
Mrs.  Homung  in  executing  it  She  desired, 
first  of  all,  to  provide  from  the  property,  or 
Its  proceeds  in  the  event  oi  a  sale  thereof, 
for  the  proper  education,  maintenance,  and 
support  of  her  son  during  his  minority,  and, 
secondly,  she  desired  such  property  or  pro- 
ceeds or  what  was  then  left  of  the  same,  to 
go  absolutely  to  such  son  upon  his  arriving 
at  the  age  of  majorl^.  If  he  adiould  live  so 
long;  thirdly,  in  tbe  event  that  he  died 
before  arriving  at  such  age,  she  dnlred  sudi 
property  or  proceeds,  or  what  was  left  of  the 
same  at  the  time  of  his  death,  to  go  in  equal 
diares  to  the  four  other  persons  named  as 
parties  of  the  third  part 

Tbe  cOntegtlon  of  learned  counsd  for  ap- 
pellant is  that  the  tmst  attempted  to  be 
created  by  the  deed  to  carry  Into  effect  her 
Intention  relative  to  her  son  during  the  peri- 
od of  his  minority  is  invalid  under  our  stat- 
utory provisions  regarding  express  tmsts, 
and  that  tbe  attonpted  grants  in  remainder 
are  so  dependent  upon  tbe  execution  of  tbe 
trust  tbat  th^  also  must  fSU  with  the  at- 
tempted trust 

[1]  The  attempted  trast  was  sol^  for  the 
benefit  of  the  minor  son  of  the  grantor,  and 
was  to  terminate  upon  his  arriving  at  the 
age  of  majority  or  upon  bis  death  prior  to 
such  time.'  The  other  provisions  were  solely 
In  the  way  of  prescribing  to  whom  the  prop- 
erty to  which  such  tmsts  related  should  be- 
long "in  the  event  of  tbe  failure  or  termina- 
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tlon  of  the  trust."  and  of  a  transfer  of  audi 
property  subject  to  the  execution  of  tbe 
tmst  Section  864,  C^t.  Code.  Tta^  may. 
bowever,  be  looked  to  and  oonetdoed  In  de- 
termining the  proper  construction  of  the  pro- 
TlBlons  rdatli^  to  tile  trust 

[2]  SnbdiTlalon  8  of  section  SB7,  Civil  Code, 
provides  that  an  express  trust  may  be  created 
to  recdre  tbe  rents  and  i^oflts  of  real  prop- 
erty, and  par  them  to  or  apply  tbon  to  Uie 
use  of  any  person  during  tbe  Itfe  of  suCb 
person,  or  for  any  shorter  term,  and  subdivi- 
sion 4  of  tbe  same  section  provides  that  such 
a  tmst  may  be  created  to  ree^ve  tbe  r^ts 
and  profits  of  real  property,  and  to  accumu- 
late the  same  for  the  parposes  and  within 
the  limits  prescribed  by  title  2  of  part  2, 
division  2,  of  the  Civil  Code.  Section  724, 
Civil  Code,  contained  Id  said  title  2,  permits 
provision  for  such  an  accumulation  for  the 
benefit  of  one  or  more  minors  then  in  being, 
terminating  at  the  expiration  of  their  minori- 
ty. We  are  of  the  opinion  that  these  provi- 
sions fully  authorl7«  the  trust  attempted  to 
be  declared  by  the  deed  before  us.  The  ques- 
tion in  this  connection  is  simply  one  of  con- 
struction of  such  provisions,  for,  of  course, 
learned  counsel  for  appellant  are  correct  in 
th^  statement  that  no  trust  in  relation  to 
real  property  Is  valid  unless  created  or  de- 
clared In  writing.  Section  852.  Civ.  Code. 
Bat  we  thinic  that,  fairly  construed,  tbe  deed 
does  declare  these  purposes.  The  require- 
ment that  tbe  trustee  shall  pay  out  of  the 
net  proflte  of  said  property  or  its  proceeds  in 
tbe  event  of  sale  all  sums  necessary  for  the 
proper  education,  maint«iance,  and  support 
of  the  minor  son  during  the  period  of  bis 
minority,  in  other  words,  shall  apply  to  the 
use  of  said  minor  so  much  of  said  net  profits 
as  is  necessary  for  such  purposes  during 
his  minority.  Is  absolute  and  Imperative,  leav- 
ing no  discretion  whatever  in  the  trustee 
other  than  one  to  determine  what  tblugs  are 
necessary  or  proper  to  accomplish  the  educa- 
tion, maintenance,  and  support  commanded. 
This  matter  of  discretion  we  will  discuss 
later.  It  is  aufflclent  for  the  moment  to 
point  out  that  as  to  such  things  as  are  de- 
termined by  the  trustee  to  be  necessary  for 
the  proper  education,  maluteuance,  and  sup- 
port of  the  minor  tbe  duty  of  the  trustee  to 
apply  tbe  net  profits  Is  absolute  and  impera- 
tive. As  to  any  possible  surplus  of  net 
profits  remaining  in  tbe  hands  of  the  trustee 
after  tbe  application  of  such  amounts  as  may 
be  necessary  for  the  purposes  enumerated,  it 
Is  true  that  she  is  not  in  terms  directed  "to 
accumulate"  the  same  for  the  benefit  of  the 
minor.  But  such  we  think  Is  fairly  the  effect 
of  the  provisions  of  the  deed  as  to  all 
amounts  not  so  needed  at  any  time  during 
the  minority  of  the  lieneficiary,  for,  of  course, 
it  was  neither  contemplated  nor  neces-sary  to 
the  ^'uUdlty  of  tbe  trust  to  apply  that  it 
should  be  required  that  net  profits  to  be  de- 
voted to  that  purpose  must  hp  so  applied  Im- 
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mediately  on  coming  into  the  hands  of  the 
trustee.  They  were  to  be  so  applied  as  need- 
ed for  the  designated  purposes,  and  In  tbe 
meantime  were  to  be  retained  by  the  trustee. 
Bat  tb«e  might  be  net  profits  In  ezcesa  of 
the  amount  so  needed  during  the  continuance 
of  tbe  trust  AU  of  the  net  profits  recelTed 
by  the  tmstee»  wtaetber  so  needed  or  not; 
wbUe  remaining  In  bra  custody,  ooistltnted 
a  part  of  the  tmst  fund,  botb  undor  well-set- 
tled principles  of  law  and  wltbln  the  ctm- 
templatlon  of  the  grantor,  as  Is  sboWn  by 
her  use  of  the  words  "tmst  fund  hereby 
created"  in  the  first  provision  as  to  tbe  dis- 
cretion to  be  exercised  by  the  trustee.  It 
was  thereafter  substantlaUy  provided  that, 
upon  tbe  completion  of  tbe  minority  of  tbe 
son,  all  of  the  trust  property  or  trust  fund 
"then  in  the  hands  of  the  trustee"  shall  be 
and  become  the  property  of  such  son.  These 
provisions  to  our  minds  necessarily  Imply  a 
direction  to  the  trustee  to  bold  for  the  minor 
all  portions  of  the  rente  and  profits  not  nec- 
essary to  be  applied  to  the  designated  par- 
poses,  in  other  words,  to  accumulate  tbe 
same  for  his  benefit  until  he  arrives  at  the 
age  of  majority.  We  thus  bare  as  to  any 
surplus  of  rente  and  proflte  over  the  amounts 
to  be  applied  to  the  use  of  tbe  minor  for 
education,  ete.,  a  sufficient  declaration  of  a 
trust  for  accumulation  authorized  by  enb- 
division  4  of  section  857,  Civil  Code. 

[3]  The  fact  that  the  right  of  the  minor  to 
receive  the  real  property  and  tbe  accumu- 
lated income  is  dependent  upon  the  contln- 
geucy  of  his  attaining  the  age  of  majority, 
and  that  under  the  other  provisions  of  the 
deed  as  to  the  devolution  of  the  property 
upon  the  termination  of  the  trust  by  bis 
death  before  his  majority,  such  accumula- 
tions. If  any,  will  become  the  property  of 
others  who  are  not  minors,  and  who  are  per- 
sons In  whose  favor  a  direction  to  accumu- 
late would  not  be  valid,  we  regard  as  Im- 
material. As  we  have  said,  the  attempted 
trust  was  one  solely  for  the  t>enefit  of  the 
minor.  The  whole  object  thereof  was  to 
make  proper  provision  for  tbe  support,  main- 
tenance, and  education  of  tbe  minor  and  to 
insure  the  keeping  together  for  biin  durins 
his  minority  of  suci)  of  tbe  property  as  was 
not  required  to  be  used  for  these  purposes, 
so  that  it  might  go  to  him  upon  attaining  the 
age  of  majority.  The  accumulation  was  .di- 
rected solely  for  his  benefit,  and  the  same 
was  to  terminate  Immediately  upon  bis  death, 
if  he  died  prior  to  attaining  his  majority. 
The  fact  that  the  amounte  accumulated  woutd 
go  to  others  in  tbe  event  of  his  death  before 
majority  was  a  thing  entirely  apart  frem  and 
Independent  of  any  provision  of  the  trust, 
and  was  a  mere  incident  to  the  exercise  by 
the  trustor  of  the  right  given  her  by  tbe  law 
to  transfer  tbe  property  subject  to  tbe  ex- 
ecution of  the  trust 

L4]  It  Is  earnestly  urged  that  the  att^pted 
trust  to  apply  rente  and  profite  to  the  use  of 
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tbe  mliuff  for  Ids  edncatloii,  sa^rt,  and 
maintenance  1b  void  for  the  reason  that  It  la 
not  ImperatlTe,  but  merely  discretionary — In 
otber  words,  that  tbe  trostee  la  1^  with  full 
discretion  to  determine  whether  any  of  the 
renta  and  profits  shall  be  applied  to  any  of 
rach  purposes,  and.  If  any,  how  mach.  We 
have  already  referred  to  this  point,  and  have 
shown,  we  think,  that  such  la  not  a  fair 
eonstmction  of  the  prorislons  of  the  deed. 
As  we  hare  said,  the  only  discretion  confided 
to  the  trustee  Is  to  determine  what  things 
are  necessary  or  proper  to  accomplish  the 
education,  maintenance,  and  support  of  the 
minor,  and,  of  course.  It  Is  to  be  assumed 
that  the  trustee  will  exercise  that  discretion 
fairly  and  honestly,  with  a  view  to  provide, 
so  far  as  the  net  proflts  will  allow  and  war- 
rant, for  such  education,  maintenance,  and 
support  as  are  reasonable  and  proper.  The 
duty  of  the  trustee  to  apply  snch  renta  and 
profits  for  such  education,  maintenance  and 
support  as  may  be  found  to  be  necessary  Is, 
as  we  bare  said,  absolute  and  ImperatlTe. 
The  language  Involved  In  Estate  of  Sanford, 
136  Cal.  97,  68  Pac.  494,  tbe  case  very  strong- 
ly relied  on  by  appellant,  differed  from  that 
In  the  case  at  bar,  and,  as  was  pointed  out 
in  Estate  of  B<dth,  144  Gal.  314,  77  Pac.  942, 
the  trustees  there  were  to  receive  the  rents 
and  profits  and  apply  the  same  "to  anch  ex- 
tent *  *  *  as  In  tta^  Jodgmoit  may  be 
pnver  to  and  for  the  oae  and  benefltf'  of 
certain  chlldroi.  OAla  language  was  con- 
strued as  leaving  to  the  discretion  of  the 
tmsteea  "what  amonnt  of  the  income  shall 
be  wUed"  to  the  porpoaes  dwrignatrtl,  w- 
Urely  regardless  of  tbe  needs  of  the  bene- 
Odailce,  or,  as  said  by  this  court  in  Bstate 
at  Dnnphy,  147  OaL  9S,  81  Fac;  811!,  through 
Mr.  Jnatlce  HcFarlanO,  who  wrote  tiie  oplu- 
lon  In  tbe  Sanford  cas^  as  leaviug  to  the 
diseretlon  of  the  trustees  "what  amonnt  of 
the  income.  If  any.  should  be  applied."  Aa  we 
have  abown,  no  snch  constnictlon  can  fairly 
be  giTen  to  the  language  In  the  deed  before 
us.  The  views  expressed  In  Estate  of  Relth, 
snpra,  144  GaL  819.  830,  77  Pac.  942,  hi  re- 
spMiae  to  the  dalm  made  that  the  trust  there 
Involved  was  void  for  the  reason  that  It  left 
to  tbe  diseretlon  of  the  trustee  how  mucii 
Income  shall  be  used  tor  the  support  and 
education  of  the  children,  which  was  concur- 
red in  by  three  of  tbe  four  Justices  concur- 
ring In  the  majority  ojrfnlon  in  Estate  of 
Sanford,  supra,  are  applicable  to  the  case  at 
bar,  and  fully  sustain  the  trust  here  involved 
in  so  &r  as  this  objection  is  concerned. 

It  follows  from  what  we  have  said  that  tbe 
attempted  trust  Is  valid,  and  that  the  deed 
of  Mrs.  Homung  was  effective  to  convey  alt 
ot  her  Interest  in  the  property  in  snlt 

The  Jndgmtfit  Is  affirmed. 

We  concur:  SHAW,  J. ;  SLOSS.  J. 


[Ed. 
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MEYEB  T.  CITY  ST.  IMPBOVBMBNT  GO. 

(8.  F.  6,058.) 
(Supreme  Oourt  of  California.   Feb.  7,  1918. 
Eehearing  Denied  March  7. 1918.) 

1.  IfBOB&inca*  LzaiTs  (|  118*)— Pdblio  lu* 
raovBMSHTs— Luna  —  Statutoet  Pbovz- 

SIONB. 

The  provision  in  Code  Civ.  Proe.  }  1187, 
added  by  amendment  in  1897,  requiring  notice 
of  comjuetion  of  any  work  meimoned  la  sec- 
tion 1188,  giving  a  lle^  for  labor  and  materials, 
does  not  apply  to  imbrovements  under  section 
1101,  giving  a  lien  for  atreet  improrements, 
and  the  provision  does  not  limit  Um  tlms  for 
the  filing  of  a  Ueo  therefor. 

.  ^.  Note^For  otber  cases,  see  Uechanlci^ 
Toie,  Cent  Dig.  |  161;  Dee.  Dig.  }  U&*] 

2.  MacHAincs'  Lxms  (|  1S2*>— Punuo  Iu« 
PBovamNTS— Liens  —  Statutobt  Pbovz- 

SIONS— "lUFBOVKHENT."  _ 

The  provision  in  Code  Civ.  Proc  I  1187, 
that  an  dalms  of  lien  must  be  tiled  within  90 
days  after  the  eompletim  of  the  "bailding  Im- 

Srovemeot,  or  vtmctare,"  applies  to  liena  un- 
er  section  1191,  giving  a  lien  for  the  grading 
of  streets,  or  any  ^Improvement"  in  connection 
therewith;  the  word  'improvement"  in  the 
quoted  phrase  being  used  in  its  broadest  sense 
to  include  any  Improvement  for  which  a  lien  is 
given  by  the  chapter  entitled,  "Liens  of  Me- 
chanics  and  Others  upon  Real  Property." 

[Ed.  Note.— For  other  eases,  see  Mecbanio^ 
Uaia,  Cent  Dig.  H  190,  192-207;  Dec  Dig.  | 
132.* 

For  otber  definitions,  see  Words  and  Plursse^ 

VOL  4,  p.  84M.I 

8.  MBOBAmOB*   LlERE   (}  260«>— PuBLIO  Im- 

PBOVEUENTfr— Liens— E^nroBcxuENT  —  Ao- 

TIONS. 

Code  CSV.  Proc.  }  1100,  providing  that  no 
lien  binds  any  proper^  for  more  than  90  days 
after  the  filing  thereof  unless  an  action  is  be- 
gun within  that  time  to  enforce  It,  or  where  a 
credit  is  given  then  within  90  days  after  the 
expiration  of  the  credit  applies  to  all  liens,  in- 
cluding those  for  street  Improvements,  and  an 
action  to  enforce  a  li«a  must  be  bronght  with- 
in the  statutory  time. 

[Ed.  Note.— For  other  ca»ee,  see  Mechanics' 
Liens,  Cent  Dig.  fif  406.  458-468;  Dec  Dig.  | 
28a*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Frandaco; 
Gleorge  A.  Sturtevant,  Judge. 

Action  by  Alice  L.  Meyer  against  the  CSty 
Street  Improvement  Company.  From  a  Judg- 
ment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

Bishop,  Hoefler,  Cook  A  Harwood,  of  San 
Francisco,  for  appellant  ^afford  dc  Staf- 
ford, of  San  Frandsco.  tot  resD>inideat 

SHAW,  J.  The  action  herein  was  In  the 
ordinary  form  of  a  snlt  to  quiet  title.  An 
answer  and  cross-complaint  was  filed  1^  the 
appellant,  In  which  It  set  up  that  it  had  a 
lien  on  plaintUTa  lot  by  virtue  of  a  contract 
for  the  improvement  of  the  street  In  front 
thereof,  entered  Into  with  plalntllTs  grantor 
who  owned  the  lot  at  the  time  of  the  con- 
tract Hie  trial  court  h^ld.that  the  appel- 
lant had  no  lien  and  gave  Judgmrat  quieting 
respondent's  title,  from  which  judgment,  and 
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from  SB  order  refusing  a  new  trial,  the  pres- 
tDt  aK>eaIs  are  takou 

The  Improrement  rd^errad  to  conslBteA  of 
paving  and  carblng  the  street  In  front  of  tfag 
lot  It  was  comideted  on  Augnst  13.  1^ 
under  a  contract  with  Frederick  P.  ZvUAxx, 
made  on  jfnne  17,  1908.  At  that  thue  the 
lot  belonged  in  eqnal  shares  to  Frederick  P. 
Zwli&er  and  his  wife,  Hdene  M.  F.  Zwkdcw. 
On  S^tember'S,  1909t  Frederick  ccntTered 
his  Interest  to  his  wife,  ftnd  on  Deconber  22, 
1900,  she  conveyed  the  entire  lot  to  the  plain* 
tut  On  January  5, 19K^  the  defendant  filed 
In  the  recordWs  office  a  claim  of  Hen  on 
said  lot  for  the  contract  price  of  said  im- 
provement, which  claim  was  In  the  form  pre- 
scribed  for  clatioB  of  liens  by  section  1187  of 
tile  Code  of  Olvll  Procedure.  The  cross- 
complalnt  to  foredose  the  alleged  Uen  for 
this  work  was  filed  on  July  27,  1910.  The 
owners  ot  the  lot  did  not  file  any  notice  of 
the  conqtletlon  of  tiie  bntwovement  ah  pro- 
vided by  section  1187,  and  no  term  of  credit 
was  given  for  paym«it  of  the  amount  due 
for  said  Improvemoit. 

It  will  be  noted  that,  although  the  woA 
was  completed  on  August  13, 1909,  the  dalm 
of  Hen  was  not  filed  until  January  6,  lAlO, 
and  the  cross-complaint  to  foreclose  said  lien 
was  not  filed  untU  Jnly  27,  1910.  Tlie  court 
bdow  held  that  there  was  no  lien  for  two 
reasons:  First,  because  the  defendant  did 
not  file  the  claim  of  Uen  within  the  time  pre- 
scribed by  section  ilSt  aforesaid;  second, 
because  an  action  to  foreclose  was  not  begun 
within  the  time  limited  by  8ecti<m  1190  of 
the  Code  of  Civil  Procedure,  as  It  read  prior 
to  the  amendment  of  1911  thereto.  The  de- 
fendant contends  that,  under  the  provisions 
of  the  Code  prior  to  said  amendment  of  1911, 
It  was  not  necessary  to  file  a  dafm  of  Uea 
for  Improvements  of  a  street  In  front  of  a 
lot,  made  at  the  request  of  the  owner;  also 
that.  If  such  lien  must  be  flled,  the  owner 
who  does  not  file  notice  of  completion  under 
section  1187  Is  forever  estopped  to  show  that 
the  Uen  was  not  filed  in  time;  also,  that  sec- 
tion 1190  does  not  apply  to  liens  for  work 
done  under  the  prorlslons  of  section  1191. 

The  decision  of  these  questions  depends  on 
the  meaning  and  effect  of  the  mechanic's  Men 
law  in  force  prior  to  the  revision  thereof  by 
the  Legislature  of  1911.  Stata.  1911,  p. 
1313.  The  sections  involved  in  this  case  are 
so  amended  by  that  revision  that  an  interpre- 
tation of  the  former  sections  would  not  de- 
termine the  efltect  of  the  revised  act  The 
Hen  law  has  been  amended  so  often  and  with 
apparently  sudi  slight  consideration  of  the 
relation  of  one  section  to  another  and  with 
such  free  use  of  the  same  or  similar  expres- 
sions to  refer  to  distinct  tilings  that  a  com- 
plete discussion  of  the  various  expressions 
involved  and  of  the  de<4sions  construing  sim- 
ilar expressions  in  other  sections  would  ex- 
tend this  opinion  to  a  length  which  we  deem 
unnecessary,  in  view  of  the  fact  that,  so  for 
as  the  questions  under  consideration  are  oon- 
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cemed,  the  original  act  Is  practically  super- 
seded the  revision.  We  therefore  give 
only  a  brief  statement  of  our  condosltHu  as 
to  the  meaning  and  effect  of  the  different 
sections  as  applied  to  the  present  case. 

[1]  1.  Secocm  1191  gives  a  Uea  to  any  per- 
son who,  at  tlie  request  of  the  owner  of  a  lot 
in  any  incorporated  city  or  town,  "grades, 
flUs  In,  or  otherwise  improves  the  sam^"  or 
the  street  or  sidewalk  in  front  of  such  lot, 
or  who  "nutkes  any  improvements  in  connec- 
tion tberOTPlth.**  It  was  not  amended  in 
1911.  As  origlnaUy  enacted,  section  1187 
provided  only  for  the  time  of  filing  claims 
of  Uen  and  the  form  thereof.  The  provision 
requiring  the  filing  of  notices  of  completion 
was  added  by  amendment  in  1897.  Instead 
of  placing  this  provlsUm  at  the  cud  of  the 
section,  it  was  inserted  as  the  opwlng  para- 
graph, and  the  original  provisions  concerning 
claims  of  lioi  were  made  the  second  para- 
gsaph.  The  first  para^aph  requires  a  no- 
tice of  completion  to  be  filed  by  the  own^r  in 
every  case  In  which  a  Uen  may  be  filed  un- 
der section  1183,  but  it  is  silent  as  to  liens 
under  section  1191,  and  therefore  in  the  case 
ot  improvements  under  the  latter  section  a 
notice  of  completion  is  not  required. 

11}  The  introductoiT  part  of  the  second 
Ittragraj^  of  section  1187  allows  to  original 
contractors  60  days  and  to  other  persons  30 
days,  aftw  the  filing  of  notice  of  completion, 
as  the  utmost  limit  of  the  time  for  filing 
idalms  of  lien  upon  any  "building  imi»ove- 
mcoit  or  structure.*'  TbiB  cannot  aifttly  to 
liens  under  section  1191,  for,  as  we  have 
seen,  tlie  owner  need  not  file  snrti  notice  of 
completion  of  work  done  under  that  section. 
The  only  provision  of  section  1187  that  fixes 
the  time  for  filing  daims  of  lien  unuer  sec- 
tion 1191  Is  the  proviso  immediately  succeed- 
ing the  dense  prescriMng  the  form  of  the 
dalm.  It  is  as  follows:  "Provided,  howevn, 
that  in  any  event  aU  daims  of  Uea  must  be 
filed  within  ninety  days  alter  the  compIeUou 
of  said  buildup  improv«nent,  or  structure^ 
or  the  alteration,  addition  to,  or  rept^ 
thereof." 

We  cannot  believe  that  the  L^slature  in- 
tended to  create  a  Uen  for  work  upon  a  lot, 
or  upon  the  street  In  front  of  it,  which  should 
continue  without  limit,  or  at  least  for  the 
fuU  Ume  of  the  period  of  limitation  of  the 
cause  of  action  against  the  owner,  without 
any  provision  for  making  It  a  matter  of  rec- 
ord, or  for  giving  notice  to  the  owner,  or  his 
successor.  Yet  this  would  be  the  result  If  the 
provisions  of  section  1187,  requiring  the  fiUng 
of  claims  of  Uen  and  fixing  the  time  therefor, 
do  not  apply  to  Uens  under  section  1191. 
The  act,  as  a  whole,  shows  that  its  policy  is 
to  require  a  record  notice  of  all  Uena  It 
would  not  be  good  public  policy  to  allow  se' 
cret  liens  of  this  character.  It  should  not  be 
so  construed  unless  Its  language  permits  no 
other  reasonable  interpretation.  The  word 
"improvement"  has  a  broad  meaning.  In  its 
ordinary  use  it  Includes  the  work  of  grading 
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an  abutting  street,  as  well  as  buildings,  and 
the  like,  upon  tbe  lot  itself.  WUIe  the  In- 
tent to  require  liens  to  be  filed  for  work  un- 
der sectlcQ  1191  Is  not  clearly  stated,  yet  we 
think  the  section  plainly  Implies  that  such 
claims  must  be  filed  for  all  work  mentioned 
In  the  section  or  included  in  Its  terms.  We 
therefore  hold  that  the  word  "Improvement" 
In  the  proviso  was  used  In  the  broadest 
sense  to  Include  any  and  every  improvement 
for  which  a  lien  Is  given  by  the  chapter, 
those  under  section  1191,  as  well  as  those  un- 
der section  11S3,  and  that  the  provisions  pre- 
scribing the  form  of  the  statement  and  re- 
quiring that  snch  statement  be  filed,  apply  to 
all  such  liens. 

In  Warren  v.  Hopkins,  110  Cal.  606,.  42 
Pac.  986,  In  construing  section  1188,  the  court 
held  that  the  word  "Improvement,"  as  used 
In  that  section,  refers  only  to  the  works  and 
buildings  mentioned  In  section  1183.  But 
this  narrow  meaning  of  the  word,  as  there 
osed,  Is  necessarily  Implied  from  the  Con- 
text, especially  the  last  clause,  which  speaks 
of  the  Hens  therein  referred  to  as  liens  for 
improvements  "upon  the  land  npon  which  tfie 
same  are  situated."  This  explains  the  case, 
and  shows  that  It  does  not  fix  the  meaning 
of  the  word  In  other  sections  with  a  differ^t 
context  The  decisions  in  Erenzberger  t. 
WlQgfield,  06  CaL  257,  81  Pac.  109,  and  Ma- 
eomber  t.  Blgelow,  126  Cal.  13,  68  Pac.  812, 
merdy  bold  that  the  Hens  provided  tor  by 
section  1191  are  not  governed  by  the  provi- 
sions of  section  1183  relating  to  the  form  of 
Che  contract  and  mode  of  contractliig.  They 
are  not  otherwise  important  here. 

[3]  2.  Section  1190  is  as  follows:  "No  Hen 
proTlded  tor  In  this  diapter  binds  any  bnlld- 
Ing,  mining  claim,  improvement,  or  structure 
for  a  longer  period  than  ninety  days  after 
the  same  has  been  filed,  unless  proceedings 
be  commenced  in  a  proper  court  witltln  that 
time  to  enforce  the  same;  or,  If  a  credit  be 
given,  then  ninety  days  after  the  expiration 
of  sacb  credit ;  but  no  Hen  continues  in  force 
for  a  longer  time  than  two  years  from  the 
time  the  work  Is  completed,  by  any  agree- 
ment to  give  credit"  Here  Is  an  express 
declaration  making  the  provision  applicable 
to  all  Hens  provided  for  in  the  chapter.  And 
at  the  close  of  the  provision  in  regard  to  the 
^ect  of  giving  credit  there  Is  a  reference  to 
the  time  when  "the  work  is  completed,"  a 
pbrase  which  refers  as  aptly  to  work  under 
section  1191  as  to  that  done  under  section 
1183.  The  reasons  already  given  as  to  the 
constmctlon  of  section  1187  are  pertinent 
here.  The  word  "Improvement"  was  here 
again  evidently  used  to  include  any  kind  of 
Improvement  for  which  a  Hen  Is  given  by 
aj^  section  of  the  chapter,  and  it  Includes 
wotk  done  under  section  1191. 

For  tliese  reasons,  we  bold  that  the  claim 
of  lien  of  the  defendant  should  have  been 
Bled  at  least  within  90  days  after  the  com- 
pletion of  the  work,  and  that  the  action 


should  have  been  oegnn  to  enforce  it  (a  cross- 
complaint  in  tills  instance),  within  90  days 
after  the  filing  of  such  lien.  This  conclusion 
makes  It  unnecessary  to  consider  the  other 
points  presented.  The  court  below  correctly 
refused  to  allow  the  defendant  any  reUef. 
The  Judgment  and  order  are  affirmed. 

We  concur:  ANOELIjOTTI,  J.;  SLOSS,  J. 


<4l  ViMb,  M) 

In  re  BVANS  et  aL 
(Supreme  Court  of  Utah.    Jan.  SO,  1913.) 

1.  CaAMPESTr  Ann  Maiktbnance  (§  6*) 
Contracts  Between  Attoknet  ano  Glxeitt 
— "Champerty," 

An  agreement  between  an  attorney  and 
client,  whereby  the  attorney  agrees  to  pay  all 
costs  in  .a  case  which  he  ^all  prosecute  for  a 
contingent  fee,  ii  champertoua ;  but  an  agree- 
ment to  prosecute  a  canse  for  a  contingent  fee 
and  advance  to  the  client  the  costs  and  e3^>eii8es, 
under  the  promise  of  the  client  to  repay  the 
same,  is  not  cbampertoos.^ 

[Ed.  Note.— other  cases,  see  Champerty 
and  Maintenance,  Cent  IMf.  H  24-51;  De& 
Dig.  S  5.* 

For  other  definitions,  see  Words  and  Phntses, 
vol.  2,  pp.  1045-1050 ;  voL  8.  pp.  7598,  76MC1 

2.  CouBTs  <l  24*)— JuBxsDXonoK  —  SuBnox- 
Mattbb— Consent. 

Where  the  court  has  no  jurisdiction  of  the 
subject-matter,  the  parties  may  not,  by  stipula- 
tion, confer  It 

[Ed.  Note.— For  other  cases,  see  Coorbit  Oant. 
Dig.  SS  76-78;  Dec.  Dig.  j  24.«1 

3.  Contempt  (|  34*)— Poweb  to  Puhmh— 
Intterent  Power. 

Courts  of  general  and  superior  Jurisdiction 
possess  the  inherent  power  to  punish  for  con- 
tempt 

[Bd.  Note.— For  other  cases,  see  Contempt 
Cent  Dig-  18  99,  101-104;  Dec  Dig.  i  34.*] 

4.  Courts  (|  78*)— Sulib— Powkb  to  Uaki 

AND  Enforce. 

Courts  of  general  and  superior  jurisdiction 
have  the  inherent  power  to  roahe,  modify,  and 
enforce  rules  for  the  regulation  of  the  business 
before  them. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  iS  274,  276-281 ;  Dec.  twg.  {  78.*] 

5.  Courts  (8S  1  116*)— Rbcobd— Amendments 
-Power  of  Couet, 

Courts  of  general  and  superior  jurisdiction 
have  inherent  power  to  amend  their  record  and 
proceedings,  and  to  recaU  and  control  their 
process. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  S§  1-4.  6-9,  91-106.  369-B78;  Dec.  Dig.  H 
1,  116.*] 

6.  ATTOBNinr  abtd  Cejbnt  (I  86*)— Gouvn— 
Jurisdiction. 

Courts  of  general  and  superior  Jurisdiction 
have  inherent  power  to  control  Its  officers,  in- 
cluding attorneys  as  such,  and  to  suspend,  dis- 
bar, and  reinstate  attorneys. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  |  49;  Dec.  Dig.  §  36.*] 

7.  Courts  (}  1*)— Inhebent  Jurisdiction- 
Regulation. 

A  court  of  general  and  superior  jurisdiction 
may  exercise  its  inherent  powers  and  summary 


1  Croco  V.  OreROD  Short  Line  R.  Co.,  18  Ut»h,  311, 
H  Pac.  BBS,  44  Lh  R.  A.  285;  Pottm-  v.  AJKX  Hln. 
Co.,  19  Utah.  421,  67  Pac.  270 :  Id.,  22  Utah,  273,  61 
Pac  m;  N«lson  v.  Bvans,  21  Utab,  202^  6(t  Pac.  SSI. 
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jurisdiction  as  -the  neoessttiee  of  the  case  may 
require,  within  coostitational  limHB  prescribed. 

(ICd.  Note.— For  other  cases,  see  Courts,  Cent. 
DiK.  il       6-0,  Al-106;  I>ec.  Dig.  |  ll*] 

8.  Attobket  and  Client  (8  61*}— ITisbab- 

UERT— BbINSTATEUENT  —  JURISDICTION  07 

Court. 

A  coort  of  general  and  superior  Jurisdiction 
permanently  disbarring  an  attorney  has  power 
to  aitertain  aa  application  for  reinstatement  for 

any  reason  satisfactory  to  it. 

[Ed.  Note.— For  other  cases,  see  Attorn^  and 
Client,  Cent.  Dig.  {84;  Dec.  Dig.  i  61.*] 

9.  Attobret  and  Client  (t  61*>— Disbab- 

HSNT  —  BElNSTAXnCENT- StAIUTOBT  BBOU- 
LATIONB. 

Tbe  gmeral  piocednre  in  the  Code  for 
new  trial  or  reheanng  doe*  not  apply  to  an  ap- 
plication by  a  dUAarred  attorney  xOr  reinstate- 
ment. 

[Bid.  Note.— For  other  cases,  see  Attorney  and 
Cnent,  Cent  Dig.  f  84;  Dee.  Dig.  |  61.*] 

10;  Aitobnbt  ahd  Cueht  (I  61*)— Disbab- 

MBNT— nEINSTATOUENT. 

An  application  by  a  disbarred  attorney  for 
reinstatemeDt  is  not  restricted  to  a  procedure  in 
tbe  nature  of  a  bill  of  review  or  other  equity 
or  conunon-law  rules,  since  nelUier  the  original 
nor  the  appellate  power  of  tbe  court  in  respect 
to  its  statutory  or  common-law  or  equity  juris- 
diction is  exclusively  tnvohed. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  8  84;  Doc.  Dig.  {  61.*] 

11.  Attobnbt  and  Client  (8  36*)— Reoula- 

TION    or    ATTOBNEYB    —   JURISDICTION  OF 

Coubtb. 

The  summary  jurisdiction  of  a  court  of 
general  and  superior  jurisdiction  over  attorneys 
is  inherent,  continuipgi  and  plenary,  and  exists 
ind^ndently  of  statute  or  rules  of  equity,  and 
must  be  exercised  as  the  necessity  oi  the  case 
requires  to  protect  and  maintain  the  integrity 
of  the  court,  and  to  rebuke  interference  witb 
the  conduct  of  its  business,  and  to  control  its 
officers,  iibcluding  attorneys. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent  Dig.  {49;  Dec.  Dig.  {  S6.*} 

12.  JuDouBNT  <8  653*)— Res  Judicata— Soit- 
uabt  Jubisdiction. 

Tbe  doctrine  of  res  judicata  may  apply  to 
any  adjadication,  resulting  from  the  exercise  of 
a  summary  jurisaiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  (  908;  Dec.  Dig.  {653.*] 

13.  Judghbnt  ({  540*)  —  "Res  Judicata'*  — 

JURIBDIcnON. 

The  principle  of  "res  judicata"  relates  to 
matters  in  defense  which,  to  be  availing,  must 
be  pleaded  or  presented  in  defense,  and  'not  to 
jurisdiction,  and  is  largely  based  on  the  maxim 
that  no  one  ought  to  be  twice  vexed  for  one 
and  the  same  cause. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1079 ;  Dec.  Dig.  8  540-* 

For  otiier  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  612tMJ130;  vol.  8,  pp.  7786,  7787.J 

14.  JUDQMBnT  (8  720*)— RB8  JUDICATA:— QUBB- 

T10N8  Concluded. 

A  question  actually  and  directly  In  issue 
iu  a  former  suit  and  judicially  passed  on  and 
determined  by  a  court  of  competent  jurisdiction, 
id  conclusively  settled  between  the  parties  or 
their  privies,  and  cannot  Iw  again  relitigated 
by  them  on  the  same  or  a  different  cause  of 
action. 

[Ed.  Note.— For  other  cRses,  see  Judgment 
Cent  Dig.  {  1251;  Dec.  Dig.  {  720.*] 

IB.  Estoppel  (8  116*)- I»kesumptios8. 

Every  presumption  is  against  estoppels  un- 
til the  ri|ht  to  apply  them  affirmatively  appears 


with  certainty  by  the  right  leoord;  and  among 
the  essential*  tO.  tbe  doctrine  ot  ettonwl  bi* 
pattiM,  the  actor  and  reus. 

[Ed.  Note.— For  other  caaes,  see  BstoppeU 
Cent  Dig.  {  806;  Dec  Dig- 1  116.*] 

16.  EbTOPPEL  <8  no*)— WaIVBB— PlXADINO. 

A  parly  may  waive  matters  giving  rise  to 
the  right  to  apply  the  doctrine  of  estoppel ;  and 
h«  cannot  be  heard  to  invcAe  it.  unleH  he  pleads 
it  in  defense. 

[Ed.  Note^For  otiwr  cbkb.  aee  EktcmpeU 
Cent  Dig.  |  800;  Dec  Dig.  flia*] 

IT.  Attobne;  and  Client  ^  49*)— Pbocebd- 

iNos  fob  Disbabhent— Pabties. 

The  parties  to  proceedings  to  disbar  an  at- 
twney  are  the  attorney  and  the  eonrt;  fbr  tte 
proceeding  involves  matters  wholly  between  the. 
court  and  the  attorney. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {{  48,  66 ;  Dec.  Dig.  {  49.*] 

18.  Judgment  ({  577*)— Eeb  Judicata— Ap- 
plicabilitt  of  doctbihb. 

The  doctrine  of  res  judicata  la  Inapplicable 
where  the  judgment  relied  on  is  of  do  force  or 

effect 

[Ed.  Note.— For  other  case^  see  Judgment, 
Cent.  Dig.  S  1007 ;  Dec.  Dig.  8  577.*) 

10.  JUDQMKNT  (j  677*)  —  BBS  JUDICATA  — 

Vauditt  of  JUDQUENT. 

A  judgment  diabairing  an  attorney.  whIA 
is  founded  on  matters  not  weeented  4»y  the  in- 
formation, or  founded  on  insufficient  findings, 
or  on  errors  of  law  apparent  on  the  face  of  the 
record,  cannot  be  relied  on  as  res  judicata,  but 
may  be  vacated  or  modified. 

[Eld.  Note.— For  other  casesi  see  Judgment, 
Cent  Dig.  1  1007 ;  Dec  Dig.  {  577.*J 

20.  PUADIHO  (8  1*>- lBBUE9-nJUEISDIC!nO«. 
Pleadings  are  the  judicial  means  of  invest- 
ing a  court  with  jurisdiction  of  the  subject- 
matter;   and  the  court  can  judicially  consider 
only  what  is  presented  thereby. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  1.  2;  Dte.  Dig.  {  1.*] 

21.  Judgment  ({{  18,  246*)  —  Pleadinos  — 
Validity. 

A  judgment  not  supported  by  sufficient 
pleadings.  Or  which  is  beyond  the  pleadings  and 
the  findings,  is  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
gnt^  Dig.  H  »4-37.  434;   Dec  Dig.  tf  18, 

22.  Judgment  (8  485*)  —  Validity  —  Ebbobs 
Appabent  on  the  Face  of  the  Recobd. 

A  judgment  is  void  for  errors  of  law  appar- 
^t  on  the  face  of  the  record,  such  as  showing 
tbe  judgment  or  the  methods  by  which  It  was 
obtained  to  be  at  variance  with  the  practice  uf 
the  court  or  contrary  to  fundamental  prindples 
of  law. 

[Ed.  Note.— B\>r  other  cases,  see  Judgment; 
Cent  Dig.  8  919;  Dec  Dig.  {  485.*] 

23.  JuDQHEKT  (8  485*)  —  Validity  —  Ebbors 
Apparent  on  the  Face  of  the  Record. 

A  fact  apparent  from  the' mandatory  rec- 
ord, which  shows  that  fundamental  law  was 
disregarded  in  the  establishment  of  a  judgment, 
renders  It  void  for  all  purposes,  and  subjects  it 
to  direct  and  collateral  attack ;  and  the  court, 
on  its  own  motion,  may  notice  the  defect 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  919 ;  Dec.  Dig.  {  485.*] 

24.  Attorney  and  Client  (8  56*)— Dibbab- 

MENT— JU  DGMENT— VALI  DITY. 

An  information  to  dislMtr  attorneys  charged 
them  with  entering  into  a  champertous  con- 
tract.  The  referee  diff  not  find  that  the  contract 
was  champertous,  and  the  court  approved  tbe 
findings  as  supported  hy  the  evidence,  and  made 


•For  otbsr  casss  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Kejr-No.  Series  *  Rap'r  Inficxn 
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additional  flbdlnfB,  based  on  Hw  Kcord  of  a 

civil  action  against  the  attoraejrs,  in  which  the 
complaint  alleged  that  the  contract  waa  cham- 
pertous,  and  in  which  the  attorneys  interposed  a 
demarrer:  and  sucb  additional  ftttdinc  was  at 
Tarianco,  not  oaYf  with  the  findings  of  the  ref- 
eree, but  also  inconsistent  with  other  additional 
Bndinfa  of  the  court  disclosing  facta  showing 
that  the  contract  was  not  ebampertous.  Beld, 
that  a  Jndcioent  of  disbarment  was  void. 

[ESd.  Not& — ^Por  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {{  76,  79;  Dec.  Dig.  |  M.*J 

2S.  ATTOKKKT  AMD  Clibnt  (S  M*)— DiSUft- 
VXNT— I  NTOKHATIOn— I SSUEB. 

Ad  information  to  disbar  attorneys  charged 
them  with  entering  into  a  ebampertous  contract 
to  prosecute  an  action  for  a  contingent  fee.  and 
to  pay  the  costs  of  the  litigation.  The  record 
of  a  civil  action  against  the  attorneys  was  'at- 
tached to  the  information.  Tbe  record  disclosed 
•  contract,  alleging  that  the  attorneys  agreed  to 
pay  the  costs  of  the  litigation,  and  a  d«inrier 
thereto,  and  a  judgment  snstalning  the  demur* 
rer.  The  attorneys  denied  the  allegations  of 
the  information.  Held,  that  the  record  of  the 
cause  attached  to  the  information  was  not  a 
port  thereof,  within  the  statute  requiring  the 
information  to  specifically  state  the  matters 
cbaixed;  and  the  action  of  the  court  in  aasum- 
ing  the  tmtb  of  the  allegations  of  the  complaint 
attached  was  erroneous,  in  view  of  specific  evi- 
dence  that  the  attorneys  did  not  agree  to  pay 
the  costs. 

[Ed.  Note^For  otiier  cases,  see  Attorney  and 
Oliait,  Cent.  Dig.  t  73;  Dec  Dig.  I  fi4t') 

28.  Attobnbt  and  Client  (J  6tt*)— Dibbar- 

MX  NT— GROU  N  DS— GviDENCE. 

Attorneys  employed  to  prosecute  an  action 
for  neitllnnt  deatii  for  a  contingent  fee  were 
proceeded  against  In  disbarment  proceedings,  on 
the  ground  that  the  contract  was  ebampertous 
as  binding  them  to  pay  Che  costs  of  the  litiga- 
tion.  They  successnilly  prosecuted  the  actfon 
for  the  widow  aod  children  of  decedent,  and 
fully  discharged  thetr  obligations  to  them. 
Held,  that  a  finding  that  the  attorneys  violated 
their  do^  to  the  widow  aod  children  was  un- 
authorized; and  a  judgment  dicfbarrinp  them, 
unless  they  paid  to  the  widow  and  children  a 
specified  sum  within  a  specified  time,  disclosed 
error  on  Its  face,  and  was  subject  to  direct  or 
collateral  attack,  and  could  be  vacated  by  the 
court,  on  the  application  of  the  attorneys. 

I  Ed.  Note.— For  other  cases,  see  Attorney  and 
Qient,  Cent  Dig.  H  76,  79;  Dec.  Dig.  {  SS.*] 

27.  EriDBHCS  a  ^*)~JVDiciAj^  Notice— Bsc- 
db6. 

The  court.  In  proceedings  to  disbar  an  at- 
torney for  making  a  chaolpertons  contract  with 
a  client  to  prosecute  an  action  for  a  contingent 
fee,  and  to  pay  the  costs  of  the  litigation,  may 
not  take  juoiclal  notice  of  the  record  of  a  cause 
prosecuted  by  the  attorney  for  another  client, 
and  assome  that  he  had  made  a  similar  contract 
with,  such  other  client,  merely  because  on  the 
trial  of  the  cause  the  adverse  party  requested 
the  trial  conrt  to  charge  that  there  could  be  no 
recovery  tiecause  of  the  i^iampertous  eontract, 
and  the  refusal  to  so  oharga  was  approved  by 
the  court  on  appeal. 

[Bd.  Note.— For  other  cases,  see  BMdenc^ 
Gent  Dig.  H  02-«6;  Dee.  Dig;  |  48.*] 

28.  Attosnxt  and  Cuxnt  H  63*)— Disbab- 

Where  an  attorney,  in  proceedings  to  dis- 
bar liim,  is  charged  in  the  information  with  a 
specific  offense  or  offenses,  it  is  not  permissible 
to  show  other  dmilar  offense^  except  to  prove 
knowledge. 

fBd.  Note. — For  other  cases,  see  Attorney  and 
OUenC  Cent.  Dig.  H  74,  7&;  Dec.  Dig.  S  Ki  *) 


29.  JtmoKBirr  (f  248*)— Vauoitt— ItTOBi— 

FlNDINQS. 

Findings  made  without  the  Issoe  and  by 
methods  at  variance  with  the  practice  of  tbe 
conrt  do  not  support  a  judgment 

VBSd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  434;  Dec  Dig.  |  248.*] 

30.  CHAUPntTT  AND  AIaMTBNANOB  (|  &*>~ 

Contracts— Attorney  and  Client. 

A  contract  between  an  attorney,  who  had 
contracted  to  prosecute  an  action  for  a  oon- 
tiogent  fee  of  60  per  cent,  of  tbe  recovery,  and 
a  third  person,  not  a  lawyer,  to  the  effect  that 
tbe  latter  should  receive  a  third  of  tbe  half  of 
the  recovery  in  consideration  of  liis  furnishing 
witnesses  necessary  to  prosecute  tbe  cause.  Is 
not  in  itself,  ebampertous. 

[Ed.  Note— For  other  caaea,  see  Champerty 
and  Maintenance,  Cent  Dig.  H  24-61;  Dec 
Dig.  I  5.*] 

81.  Attoenet  and  Client  <§  52*)— Dibba*- 

icbht—Fboceedinos— Issues. 

The  court  in  di^rment  proceedings  anr 
der  Rev.  St  1808,  S!  120-124,  130.  providing 
for  the  removal  of  attorneys  for  specified  mis- 
conduct, and  for  proceedings  on  information 
for  sodii  removal,  is  called  on  to  try  only  the 
matter  charged  in  tbe  information. 

[EM.  Note.— For  other  cases,  see  Attomey  and 
Client,  Cent  Dig.  U  W.  TO;  Otc  Dig.  i  62.*] 

32.  Attornbt  and  Oliknt  (I  66*)— DIBB4B- 
HENT  —  JUDOIMNT— VALIDrrr— 'TOIB  Pto- 
CBSa  OF  IfAW." 

The  court,  adjodging,  in  proceedings  to  dis- 
bar an  attorney,  that  the  attorney  was  guilty 
of  a  crime  not  charged  in  the  information,  and 
without  giving  the  attomey  an  opportunity  to 
be  beard,  acted  without  jurisdiction,  under  the 
rule  that  judicial  proceedings  imply  an  accusa- 
tion,- a  hearing  before  an  impartial  tribunal, 
and  a  judgment  (citing  3  Words  and  Phrases, 
pp.  2244,  2245). 

[Ed.  Note.— For  other  cases,  see  Attomey  and 
Client  Cent  Dig.  M  76»  7»:  Dec  Dig.  %  B6.* 

For  other  definitions,  see  Words  and  Phcases, 
VOL  8;  p.  7644.1 

33.  JiniaiiENT  <l  470*>— Action  fob  Negu- 
OENT  Death— DiaTBienTioN  or  PsocEEDft-' 
Validitt.         ,  . 

A  judgment  of  the  district  court,  distribut- 
ing the  sum  recovered  therein  {or  negligent 
death,  is  presumptively  regular  and  proper,  la 
the  absence  of  any  showing  to  tbe  contrary. 

[Ed.  Note.— For  other  cases,  see  Jndi^nent, 
Cent  Dig.  «  907 ;  Dec  Dig.  {  4i70.*} 

34.  RrECCTORfl  AND  Adhinistsatobs  a  316*) 
-Decree  of  Distribution — Vauditt. 

A  decree  of  distribution  in  probate  proceed- 
ings, made  after  due  notice  by  a  court  having 
jurisdiction  of  the  subject-matter,  is  condusive 
as  to  the  fund,  items,  and  matters  covered  by 
and  properly  included  therein  until  set  aside  or 
modified  by  the  court  <v  until  reversed  on  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Execntora 
and  Admintstrators^  Cent  Dig.  ||  92S-881; 
Dec  Dig.  i  315.*] 

35-  Attobnet  and  Client  (5  44*)~Action 
FOR  Negligent  Death— Disiribotion  or 

PROCEEDS— DuTT  TO  CLIENT. 

A  firm  of  attorneys  was  regiilarly  employed 
to  prosecute  an  action  for  negligent  death,  for. 
the  benefit  of  tbe  widow  and  children  of  dece- 
d^t,  for  a  contingent  fee  of  90  per  cent,  of  the 
recovery.  An  action  instituted  In  tbe  district 
court  was  prosecuted  to  judgihent,  and  the 
court  distributed  the  proceedi  between  the 
widow  and  children  ana  the  attorneys,  giving 
the  attorneys  one-half  and  the  widow  and  dtil- 
dren  one-half.  There  was  nothing  to  show  that 
the  attorneys  took  any  advantage  of  tbe  widow 
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vid  children  Indacing  tlie  making  of  the  order 
<>f  distribution.  Held,  that  the  attorneys  were 
not  suilty  of  appropriating  to  their  own  use 
monej  belonging  to  the  widow  and  children. 

[Ed.  Note^For  other  cases,  see  Attorns  and 
Client.  Cent  Dig.  H  55^  60,  62;  De&  Dig.  I 
44.*] 

Se.  CHAMPKBTT    and    BfAIMTEKANCS   <{  5*>— 
GONTRACTS— ATTOBNBT  AND  CllBNT. 

Where  attorneys,  solicited  by  the  brother 
of  a  decedent  to  prosecate  an  actiMi  for  negli- 

Sent  death  in  favor  of  the  widow  and  children  of 
ecedent,  contracted  with  the  brother,  represent- 
ing the  widow  and  children,  to  prosecnte  the 
action  for  a  contingent  fee,  but  withont  agreft* 
ing  to  pay  the  costs,  and  thereafter  the  brother 
was  appointed  administrator  of  decedent,  and 
an  action  was  prosecuted  to  judgment  in  his 
name,  the  contract  waa  not  champertous. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  MaInteIlanc^  Omt  Dig.  U  Dec. 
Dig.  1 6.*] 

87.  Ohahfebtt  Aim  AIaintbnancs  (i  6*>— 

CONTBACTS— ATTO^ET  AND  CUBNT. 

A  contract  between  attorneys,  agreeing  to 
prosecute  an  action  for  negligent  death  for  a 
contingent  fee,  and  a  brother  of  decedent,  an 
attorney,  for  a  division  of  the  contingent  fee.  in 
consideration  of  the  brother  rendering  serrlces 
in  the  prosecution  of  the  action,  ia  not  champer- 
tous. 

[Ed.  Note.— Fw  other  casem  see  Champerty 
and  Maintenance,  Cmt.  Dig.  ||  24r-KL;  Dec 
Dig.  f  6.*] 

88.  CnAlCPBBTT  AND  UAinTBNAlTCB  (|  1*)  — 

CONTBACTS. 

Champerty  is  a  species  of  maintenance  or 
a  bargain  witb  plaintiff  to  divide  property  sued 
for,  If  they  prevail  at  law;  whereupon  the 
champertor  is  to  carry  on  the  suit  at  his  own 
expense  (quoting  2  Words  and  Phrases,  1047). 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  ||  1,  3,  10;  Dec 
Dig.  I  l*i 

39.  Attoenet  and  Client  (i  151*)— Conteact 
or  Eupt^TifBNT— Validity. 

Where  a  contract  by  attorneys  to  prosecute 
an  action  tor  negligent  death  tor  the  benefit 
of  the  widow  and  children  of  decedent  waa  valid 
under  the  circumstances,  a  contract  between 
the  attorneys  and  a  brother  of  decedent,  who 
was  also  an  attorney,  for  a  division  between 
them  of  the  contingent  fee,  In  consideration  of 
the  brother  rendering  aerviees  in  the  prosecution 
of  the  action,  was  not  prejudidal  to  the  inter- 
eata  of  the  widow  and  children,  and  waa  not 
invalid. 

[Ed  Note.— For  other  caae^  sea  Attorney  and 
Client,  Cent  Die.  U  81%  818;  Dec.  Dig.  f 
181.*J 

40.  Attobnbt  and  Cubut  (|  44*}— Dubab- 

HBNT— OBOUNDS. 

A  firm  of  attorneys,  on  solicitation,  con- 
tracted to  prosecute  an  action  for  negligent 
death  for  the  benefit  of  decedent's  widow  and 
children.  Pending  action  for  the  death,  the  at- 
tomey^  for  defendant  made  a  settlement  with 
the  widow  without  the  knowledge  of  her  attor- 
neys, who  procured  the  setting  aside  of  the  set- 
tlement, and  who  thereafter  prosecuted  the  ac- 
tion to  judgment  In  a  sum  greatly  in  excess  of 
the  Bum_  received  under  the  settlement.  Held, 
"that  the' attorneys  of  the  widow,  though  guilty 
of  a  technical  iofraction  of  the  law,  were  not 
guilty  of  a  wrong  justifying  disbarment. 

[Ed.  Note.— For  other  cases,  seo  Attorney  and 
Client,  Cent  Dig.  ||  56,  66^  62;  Dec.  Dig.  S 
44.*] 

Petition  by  David  Evans  and  Lindsay  R. 
Rogers  for  a  rehearing  Bnd  a  review  and  re- 


examination of  Qie  neord  and  Jadgmut  In 
proceedings  for  dietr  disbarment.  Jndgmept 
of  disbarment  Tacated. 

For  former  Judgment,  see  22  Utah,  860,  02 
Paa  913,  6SZi.B.A.9S2,83Am.St  Rep 
794. 

Ogden  Biles  and  G.  a  Dey,  both  of  Salt 
Lake  City,  for  petitioners.  Waldemar  Van 
Cott  and  E.  B.  Crltcblow,  botU  of  Salt  Lake 
City,  amid  cnris; 

STBAUP,  J.  In  May,  1900,  an  Informa- 
tion or  accnsatlon  was  ffled  In  this  eonrt  t» 
disbar  David  Evans  and  L.  R.  Rogers,  mem- 
bers of  the  bar  of  this  court,  who  tlweto- 
fore  were  copartners  In  the  practice  of  the 
law  at  Ogden.  Utab.  The  matter  waa  refer- 
red to  a  master  or  referee,  who  took  the  tes- 
timony and  reported  findings  which  exonerat- 
ed Evans  and  Rogers  of  the  clia^e;  After 
a  submission  of  the  cause  on  the  findings 
and  the  record,  the  court  made  additional 
findings,  upon  which,  and  the  conclusions 
stated  upon  them,  Evans  and  Rogers  were 
adjudged  guilty  and  deprived  of  tbe  right 
to  practice  In  any  of  the  courts  of  this  state 
until  tta^  paid  Into  conrt  the  sum  of  ¥1,793 
for  the  use  and  benefit  of  one  Mrs.  Nellie 
Nelson  and  her  minor  children,  the  costs  of 
tbe  proceedings,  fl76  referee's  fee,  and  a 
stenographer's  fee  of  $54.  It  was  further 
adjudged  that,  upon  their  failure  to  pay  sndi 
sums  within  60  days,  they  be  permanently 
disbarred  and  thdr  names  stricken  from  the 
roll  of  attorneys.  The  case,  In  re  Evans  A 
Rogers,  Is  reported  in  22  Utah,  366,  02  Pa<'. 
913.  63  L.  R.  A.  952,  83  Am.  St  Rep.  794, 
where  the  findings  of  the  referee,  the  addi- 
tional findings  of  tbe  court  and  Its  opinion 
and  the  judgment  are  set  forth.  Upon  the 
filing  of  tiie  decision  Evans  and  Rogm  com- 
plied with  the  order  by  paying  the  moneys  as 
directed,  and  there  the  matter  was  at  rest 
until  In  April,  1912,  when  they  filed  a  veri- 
fied petition  In  this  court  for  a  rehearing 
and  a  review  and  re-examlnatlon  of  the  rec- 
ord and  the  judgmoit  The  Attorney  Om- 
eral,  and  counsel  theretofore  appointed  la 
the  former  proceedings  as  friends  of  the 
conrt  and  to  conduct  the  prosecution,  by 
written  stipulation,  consented  that  the  peti- 
tion, if  the  court  were  so  advised,  be  oiter- 
talned.  Such  counsel  were  thereupon  reap- 
pointed by  us  as  friends  of  tbe  court  Up- 
on their  request  that  they  be  relieved  from 
further  participation  in  Oie  matter,  we  ap- 
pointed other  counsel  for  such  purpose,  who 
consented  to  act,  and  who  have  rendered  m 
mnch  assistance. 

The  petition  sets  forth  the  former  pro- 
ceedings, the  findings  of  the  referee,  the  ad- 
ditional findings  of  the  court,  portions  of  its 
opinion,  and  the  judgment.  It  is  further 
averred  that  there  are  manifest  errors  ap- 
par^t  on  the  face  of  the  record  and  judg- 
ment. In  the  partlcnlars  tiiat  the  additional 
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fiudings  made  by  the  oonrt  are  Inconsistent 
with  each  other;  that  material  portions  of 
such  flndlngs,  as  appears  on  the  face  of  them, 
are  based,  not  on  the  evidence,,  but  npou 
misapplied  1^1  fictions,  and  were  made  by 
a  resort  to  methods  at  variance  with  the 
forms  and  practice  of  the  court  and  contrary 
to  law,  and  that  th^  do  not  support  the 
judgment;  that  upon  the  face  of  the  find- 
ings the  petitioners  were  not  gnllty  of  the 
charge;  that  the  court  adjudged  tbem  gnllt7 
of  matters  not  within  the  Issues,  and  upon 
which  they  had  not  had  their  day  in  court; 
and  that  the  petitioners,  since  the  rendition 
ot  the  Jadgment,  removed  to  the  state  of 
California,  where  Evans  resumed  the  prae- 
tl<!e  of  the  law,  and  where  Rogers  Intends  to 
do  so,  >and  that  the  judgment  and  the  opin- 
ion, as  they  now  stand,  impeach  and  preju- 
dice, and  will  continue  to  impeach  and  prej- 
udice, their  good  name  and  their  social  and 
professional  standing,  and  hinder  and  em- 
barrass, and  will  continue  to  hinder  and  em- 
barrass, them  in  obtaining  business  and  em- 
ployment, especially  in  California  and  else- 
where, where  the  circumstances  of  *he  con- 
troversy are  not  known  as  they  are  In  Utah. 
For  these  reasons  the  petitioners  pray  for 
a  r^earing  and  re-examlnatlon  of  the  rec- 
ord, and  for  an  animlmait  or  a  modification 
of  the  Jndgment. 

At  the  threshold  counsel  amicl  curie  ad- 
vise us  that,  in  their  opinion,  we  are  with- 
out jnrisdictlon  or  power  to  now  review  the 
record,  or  to  set  aside  or  modify  the  jadg- 
ment; for,  while  the  proceedings  resulting  in 
tlie  jndgmeit  complained  of  were  special  and 
snmmary,  nevertheless,  the  judgment  la  res 
adjadicata  of  the  whole  Issue,  and  cannot  be 
inquired  into,  except  on  a  motion  for  new 
trial  or  rehearing  as  by  law  provided  (or  re- 
hearing of  causes,  or  for  lejgal  reasons  for 
maintaining  a  bill  In  the  nature  of  a  review, 
which,  as  they  advise  us,  are  not  snfQciently 
made  to  appear.  Our  attention,  therefore. 
Is  called  to  the  statute  permitting  the  filing 
of  petltionB  for  a  r^earlng  of  causes  deter- 
mined by  us  on  appeal,  our  rules  requiring 
such  a  petition  to  be  filed  within  20  days  aft- 
»  tbe  filing  of  the  opinion,  and  to  the  All- 
ure of  the  petitioners  therenndnr.to  invoke 
the  action  of  the  court,  as  they,  within  such 
time,  might  have  done,  and  upon  these  con- 
siderations are  we  advised  that  they  should 
not  now  be  heard  to  complain  and  be  per- 
mitted to  Invoke  such  action  more  than  11 
7ean  after  the  rendition  of  the  jndgment. 
We  are  further  advised  that  if  the  petition  < 
b«  r^arded  as  In  the  nature  of  a  bill  of  re- 1 
view,  and  as  designed  to  invoke  in  the  broad-  i 
eat  and  most  comprehensive  manner  all  the  \ 
powers  possessed  by  us  to  correct  error,  \ 
nevertheless,  since  It  Is  not  grounded  on  I 
newly  discovered  matter  arising  since  ttie 
Jndgioent.  nor  upon  ftaad,  bnt  on-  error,  not  I 
of  law  appearing  on  tbe  ftice  of  tbe  record, 
bat  of  fact  and  alleged  errora  resnlting  from 


a  misconception  or  misapplication  of  the  evi- 
dence, or  contusions  deduced  therefrom,  the 
petition  cannot  be  entertained  on  that  theory. 

On  the  other  hand.  It  is  cOnt«ided  by 
counsel  for  petitioners  that  the  petition  in- 
vokes the  summary  jurisdiction  of  the  court, 
and  not  Its  original  or  appellate  jurisdiction 
in  respect  of  either  Its  common-law  or  equity 
jurisdiction,  and  ther^ore  the  general  rules 
of  criminal  and  dvll  procedure  prescribed  by 
the  Code  do  not  apply,  and  that  such  sum- 
mary jurisdiction  over  Its  officers  Is  Inherent 
In  the  court  and  exists  of  necessity;  that 
the  exercise  of  such  a  jurisdiction  is  wholly 
different  from  that  of  the  ordinary  common- 
law  and  equity  jurisdiction,  and.  In  the  ab- 
sence of  direct  legislative  enactments  or  con- 
stitutional provisions,  such  summary  juris- 
diction may  be  exercised  and  .such  procedure 
adopted  and  such  remedies  applied  as,  of 
necessity,  may  be  required  to  protect  tbe  lu- 
t^^ty  and  dignity  of  the  court  and  Its  offi- 
cers in  respect  of  matters  wholly  between 
the  court  and  them;  and  that  within  such 
limitations  the  power  of  the  court  Is  com- 
plete, continuing,  and  plenary.  Counsel  for 
petitioners  further  contend  that,  though  the 
petition  be  regarded  as  in  the  nature  of  a 
bill  of  review,  yet,  as  alleged  in  the  petition, 
there  are  manifest  errors  of  law  appearing 
on  the  face  of  the  record  for  which  not  only 
snch  a  bill  will  lie,  but  which  also  render 
the  judgment  a  nullity,  and  subject  to  both 
direct  and  collateral  attack. 

Before  passing  to  a  consideration  of  these 
divergent  views.  It  may  be  well  first  to 
notice,  as  have  counsel,  the  nature  and  sub- 
stance of  the  accusation  and  the  admitted 
transactions  as  disclosed  by  the  record  out 
of  which  it  arose,  the  findings  of  the  referee, 
and  the  additional  findings  of  tbe  court  upon 
whldi  the  judgment  was  based.  In  1882 
Charles  A.  Nelson,  then  a  resident  of  Ne- 
vada, while  transporting  and  accompanying 
live  stock  on  a  train  of  the  Southern  Pacific 
Railway  Company,  was,  near  Truckee,  Oal., 
knocked  off  the  train  In  a  snowshed  and  kill- 
ed. He  left  surviving  him  a  widow  and  two 
minor  children,  also  then  residing  In  Nevada. 
Shortly  thereafter  they  moved  to  Oakland, 
CaL  One  of  the  deceased's  brothers,  Al- 
fred H.  Nelson,  was  a  lawyer  practicing  his 
profe88l(Hi  at  Ogden,  Utah.  Another  brother, 
Thomas  Nelson,  resided  In  Nevada.  The 
widow  communicated  with  Alfred,  and  em- 
ployed him  to  Inquire  Into  the  circumstances 
attendant  upon  the  accident,  and  authorized 
him  to  employ  snch  other  counsel,  and  on 
such  terms,  as  he  thought  proper  to  protect 
her  Interests,  and  to  iffosecnte  an  action 
against  tbe  railway  c(Hnpany  for  damages. 
Alfred  consulted  tbe  petitioners,  Evans  ft 
Rogers,  a  firm  of  lawyers  of  long  operlence 
and  In  active  practice  at  Ogden,  espedal- 
ly  in  tbe  trial  of  causes.  tJpon  snch  consul- 
tation, and  upon  the  conclusion  reatAied  that 
a  meritorious  cause  ot  action  existed  against 
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the  company  and  Id  *ayor  of  the  widow  and 
minor  children,  Alfred,  in  virtue  of  hla  aa- 
thority  from  the  widow,  employed  Bvans  & 
Rogers  to  assist  him  in  the  prosecution  of 
such  an  action.  The  terms  of  the  employ- 
ment, as  to  attorney's  fees,  were  a  contingent 
fee  of  60  per  cent  of  whatever  amount 
might  be  recovered  In  the  action,  of  which 
Evans  &  Rogers  were  to  receive  two'thlrds 
and  Alfred  one-third;  but,  as  Alfred  was 
not  an  experienced  lawyer  In  the  trial  of 
causes,  it  was  agreed  that  hla  share  of  the 
labor  In  the  litigation  should  mainly  be  to 
procure  the  attendance  of  witnesses,  some  of 
whom  were  beyond  the  jurisdiction  of  the 
court,  or  to  obtain  their  depositions.  It  was 
also  decided  to  commence  the  suit  in  the 
Utah  courts  at  Ogden.  As  Mrs.  Nelson  re- 
sided in  Oakland,  and  for  convenience  in  the 
conduct  of  the  business,  Alfred  was  appoint- 
ed administrator  of  the  estate  of  the  deceas- 
ed by  the  probate  court  at  Ogden.  There- 
after the  suit,  in  the  name  of  the  admln- 
iatrator  against  the  railway  company,  was 
commenced  in  the  district  court  at  Ogden. 
The  litigation  which  ensued  was  long  and 
laborious.  The  case  was  tried  five  times  in 
the  district  court,  and  was  heard  three  times 
on  appeal  hi  the  Supreme  Court  Finally  a 
Judgment  was  recovered  against  the  com- 
pany In  the  sum  of  $10,000,  which,  when 
paid,  with  interest,  amounted  to  ?10,700.  In 
December,  1893,  and  before  the  tirst  trial 
of  the  cause,  Alfred  Nelson  lett  Utah,  and 
did  not  thereafter  assist  In  the  UUgaUon. 
Before  leaving,  he  desired  to  assign  his  im 
terest  in  the  contingent  fee  to  hts  brother, 
Thomas  Nelson,  partly  to  secure  Thomas  for 
advances  or  loans  of  money  which  he  had 
made  to  Alfred,  and  partly  for  the  benefit 
of  Alfred,  who  was  financially  involved,  and 
over  whose  interest  Thomas  was  fearful  Al- 
fred's creditors  might  malce  trouble.  Such 
an  assignment  was  made  and  submitted  to 
Bvans  &  Bt^rs  in  the  presence  of  both 
Alfred  and  Thomas.  Bvans  &  Rogers  at 
first  declined  to  recognize  Thomas  in  the 
transaction,  mainly  for  the  stated  reason 
that  he  was  not  a  lawyer,  and  because  of 
the  understanding  that  Alfred,  who  was  a 
lawyer,  was  expected,  as  such,  to  render 
some  assistance  In  the  case.  Upon  the  solici- 
tation of  both  Alfred  and  Thomas  that 
Thomas  be  In  some  manner  recognized,  the 
conclusion  was  finally  reached  to  do  so ;  but 
Instead  of  the  proposed  assignment,  it  was 
thought  advisable  to  make  a  direct  contract 
betwera  Evans  &  Rogers  and  Thomas  Kel> 
sou.  Thereupon  a  written  contract,  which  Is 
referred  to  as  "Sxblblt  A,"  was  entered  into 
between  Evans  &  Rogers  and  Thomas  Nel- 
son, as  foUows:  "Ogden,.  Utah.  Dec  2,  1893. 
We,  the  undersigned,  agree  to  give  Thomas 
Nelson  one-third  of  one-half  of  any  amounts 
which  may  be  collected,  whether  on  com- 
promise or  otherwise,  in  the  case  of  Alfred 
H.  Nelson,  as  administrator  of  the  estate  of 


GtaulflB  A.  Ndsan,  flewed,  Sotilieni 
Padfle  I^.  Oo^  In  eonsldentlon  of  aald 
Thomas  Nelson  furnishing  witneosM  neces- 
sary to  prosecntB  aald  caae.  Bhnuu  ft  Bor- 
ers." 

The  dispute  betweoi  Brans  A  Rogers  and 
Thomas  Nelson,  which  sabsequently,  and  aft> 
er  the  Judgment  against  tbe  railway  conq^aay 
bad  been  paid,  arose  ovor  and  grew  out  of 
this  contract,  Is  what  gare  rise  to  the  pro- 
ceedings of  disbarment  resnltlng  In  the  Judg- 
ment of  which  the  petitioners  now  complain. 
When  the  Judgment  against  the  railway  oodh 
pany  was  paid,  one  half  thereof  <v  96,380, 
waa  distributed  by  the  probate  court,  aod 
was  paid  to  the  widow  and  her  minor  chil- 
dren. The  other  half  was  retained  by  Evana 
&  Rogers.  Thomas  Ndson,  who  was  a  wi^ 
ness  In  the  case,  was  paid  bis  wltnese'  fees 
and  all  his  expenses  and  disbursements.  In 
addition  to  that  he  thweafter,  and  In  ac- 
cordance with  the  terms  of  Blxhlbit  A,  also 
demanded  of  E}vans  &  Rog^  one-third  of 
one-half  of  the  amount  recovered.  They  de- 
clined to  pay  him  any  part  thereof,  for  the 
stated  reason  that  he  had  not  performed  his 
part  of  the  contract  and  had  not  procured 
the  attendance  of  witnesses,  or  obtained  their 
depositions,  as  by  bis  contract  he  had  agreed; 
and  that  upon  bis  failure  and  refusal  so  to 
do,  on  their  demand,  they  themselves,  in  or- 
der to-  procure  the  attendance  of  necessary 
witnesses  and  to  take  necessary  depositions, 
advanced  such  costs  and  expenses  at  the  re- 
quest of  the  widow,  and  upon  an  agreement 
with  her  that  she  should  repay  them,  re- 
gardless of  the  outcome  of  the  litigation,  all 
of  which  were  subsequently  .r^}aid  to  them 
by  her.  Thomas  Nelson,  of  course,  claimed 
that  be  had  performed,  and  therefore  de- 
manded one-third  of  one-half  of  the  recovery. 
Upon  the  refusal  of  Evans  A  Rogers  to  pay 
it  Thomas  Nelson  sought  an  attorney  who 
had  repres^ted  other  railway  companies  in 
numerous  suits  prosecuted  by  Evans  A  Rog- 
ers and  defended  by  him,  and  between  whom 
and  Evans  &  Rogers  a  strained  and  unfriend- 
ly relation  then  existed  growing  out  of  such 
litigations.  Thomas  Nelson  submitted  to  him 
a  copy  of  tiie  contract  Elxhlbit  A,  and  re- 
quested him  to  bring  suit  against  Evans  & 
Rogers  for  a  recovery.  The  attorney  ad- 
vised him  that  in  his  opinion,  the  contract 
was  cbampertous,  and  for  that  reason  no 
recovery  could  be  had.  IHiomas  neverthe- 
less luEdsted  that  the  salt  be  commenced,  and 
upon  such  direction  one  was  commenced  by 
mm  against  Evans  ft  Rogers.  The  action 
was  bottomed  on  the  cou  tract,  Exhibit  A, 
Nelson's  compliance  with  and  Evans  ft  Bog- 
era'  breach  of  It  But  in  the  complaint  it 
was  also  alleged,  by  way  of  inducement  as 
testified  to  in  the  disbarment  proceedings  by 
Nelson's  attorney,  that  Evans  ft  Rogers  bad 
entered  into  an  agreement  with  Alfred  H. 
Nelson,  the  administrator,  by  the  terms  of 
which  the  administrator  bad  agreed  to  pay 
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and  tbey  to  acc^t  one-half  of  whater^  earn 
mlgbt  be  recovered  against  tlie  railway  com- 
pany. In  consideration  of  Berrlcea  to  be  ren- 
dered bj  them  In  the  litigation  and  th^ 
paying  and  discharging  "all  taxable  costs 
Incurred  and  the  costs  Incident  to  procnrlng 
the  attendance  of  witnesses  and  all  other 
coats  that  might  be  Incurred  in  the  prosecu- 
tion, of  the  cause" ;  and  tbea  it  was  alleged 
that  thereafter  EJvans  ft  Rogers  entered  into 
a  contract  with  him  C^iohias  Nelson),  as 
erldenced  by  Eirhlblt  A;  that  he  had  per- 
formed all  the  conditions  thereof  on  his  part 
to  be  performed ;  and  that  Evans  &  Refers 
wrongfoUy  rinsed,  on  bis  demand,  to  pay 
him  one-third  of  one^utU  ot  the  amoont  re- 
covered. 

When  Thomas  Nelson's  snlt  was  com- 
menced,  E^vans  and  Rogers  had  dissolved  part- 
nership. Upon  the  service  of  summons  on 
Bvans  he  handed  the  copy  to  a  Mr.  Horn,  an 
attorney  at  Ogd^,  and  who  had  theretofore 
l>een  In  the  employ  of  Evans  A  Rogers  cover- 
ing a  portion  of  the  time  of  the  llt^tion 
against  the  railway  company,  and  requested 
him  to  "look  after  It"  Later  Evans  Inform- 
ed Rogers  what  he  had  done  in  that  regard. 
Horn,  without  consulting  either  Evans  or 
Rogns,  Interposed  in  their  behalf  a  general 
demurrer  to  the  complaint  for  want  of  facts. 
In  no  other  way  was  the  question  of  cham- 
perty or  Illegality  of  the  contract,  as  alleged 
in  the  complaint,  pleaded  or  raised,  except, 
on  the  hearing  of  the  demurrer  in  the  ab- 
saiee  ot  Btvans  and  Rogers,  Horn,  In  sup- 
port of  It,  urged  that  the  complaint  alleged 
a  duunpertous  ecmtract,  and  for  that  reason 
no  recovery  could  be  had.  Nelson's  attorney 
did  not  seriously  dispute  the  legal  conclusion. 
The  demnrrer  was  sustained,  and  the  action 
dtsmtoaed.  Rogers,  believing  that  the  de- 
murrer was  a  "time  s^er,"  as  ateo  did 
Svana,  and  learning  the  reason  for  which 
the  demurr»  had  been  sustained,  sot^t  Nel- 
sui's  attoni^,  stated  to  him  that  he  did  not 
dealre  to  make  any  defense  of  ch&mperty, 
offered  to  consent  that  the  demurrer  be  with- 
drawn, the  case  instated,  and  a^bd  that 
be  be  permitted  to  answer  on  the  merits,  and 
later  iwoposed  a  -written  -sttpnlatlon  to  that 
effect  A»  testifled  to  by  MeHson  blms^f, 
Qie  oKec  was  communicated  to  him,  -trat  was 
declined  on  his  attorney's  advice  that  "it 
Toold,  not  amount  to  anything,"  as  the  lower 
conrt  wonld  Ulrely  take  the  samb  view  of 
the  matter  as  btfor^  and  wonld  not  permit 
a  recovery  because  of  the  character  of  the 
contract;  and  tb«efore  he  (Nelson)  "pro- 
ceeded ykth  It  to  the  Supreme  Court  to  show 
up"  Brans  and  Rogers  and  "to  place  than  on 
record."  Brans,  ■  learning  of  the  ottet,  also 
expressed  a  dealre  to  join  in  the  stipulatloD, 
but  was  told  by  Rogers  -that  It  would  not 
be  accn>ted.  A  speedy  appeal  by  Ndscm  was 
iwosecuted  to  the  Su{ffeme  Oonrt.  His  coun- 
sel. In  his  iHief,  after  referring  to  the  al- 
le^tlona  of  the  eomplolnt  and  to  tlw  de- 


mtirrer,  submitted  the  c&te  with  the  observa- 
tion: "The  demurrer  is  general.  It  Is  sub- 
mitted that  the  complaint  states  a  cause  of 
actton,  unless  there  is  an  iU^llty  in  the 
contract  itself.  There  is  no  in^sumptlon  that 
such  is  the  case,  and  there  is  no  presumption, 
certainly,  that  the  defendants  rely  upon  sncfa 
defense."  Horn,  at  Rogers*  request,  with- 
drew his  appearance  for  him  In  the  Supreme 
Court,  but  after  he  had  filed  a  brief  on  be- 
half of  both  Evans  and  Rogers,  in  which  all 
that  he  said  was  that  the  comiAalnt  "does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,"  and  cited  cases,  including  the 
case  of  Oroco  v.  O.  S.  L.  R.  Co.,  18  Utah,  311, 
54  Pac  98S,  44  li.  R.  A.  286,  relating  to 
champertous  and  illegal  contracts.  The  Judg- 
ment of  the  court  below  was  affirmed.  The 
case  la  reported  In  Nelson  v.  Evans  &  Rogers, 
21  Utah,  202,  60  Pac.  «57. 

[1]  A  reading  of  the  case  shows  that  the 
court  did  not  hold  that  the  contract.  Exhibit 
A,  between  Thomas  Nelson  and  Evans  & 
Rogers  was  champertous  or  Ul^l,  but  held 
that  the  contract,  as  alleged  In  the  complaint, 
was  champertous  and  Illegal.  Such  holding, 
however,  was  based,  as  a[^>ears  by  the  opin- 
ion in  that  case,  solely  upon  the  ground  of 
the  aUegatlona  that  Emus  &  Rogers  had 
agreed  to  pay  and  discharge  the  costs  and 
expenses  of  the  ilttgatlon  in  the  suit  against 
the  railway  company. '  But  the  terms  of  such 
an  agreemrat  to  pay  and  dlsidiarge  such 
costs  and  expenses  were  alleged  to  be  terms 
of  an  agreement  between  the  administrator, 
Alfred  H.  Nelson,  and  Evans  ft  Rogers.  They 
were  not  alleged  to  be  terms  of,  nor  are  they 
contained  in.  the  agreement.  Exhibit  A,  be- 
tween Thomas  Nelson  and  ETvons  ft  Rogora. 

The  agreement  between  Alfred  H.  Neison 
and  Elvans  &  Rogers,  as  alleged  In  that  com- 
plaint, Is  champertous  and  illegal.  Croco 
V.  O.  S.  L.  H.  Co.,  18  Utah,  321,  64  Pac.  985, 
44  L.  R  A  285.  The  agreement  between 
ThomOs  Ntisoq  and  Evans  ft  Rogers,  Exhibit 
A«  is  not  duunpertous.  Potter  v.  AJax  M In. 
Co..  1»  Utah,  421,  S7  Pac  270;  «.  22  Utah, 
273,  ei  Fac:  900^  Where  It  was  held  by  this 
conrt  that  contracts  for  contingent  fees,  bas- 
ed on  a  motety  of  the  amount  of  recovery, 
are  lawful ;  and  that  an  attorney  may  lend 
or  advance  to  his  client  moneys  for  necessary 
costs  and  expenses  to  carry  on  the  UUgatlon, 
when  there  Is  an  eqiress  or  Implied  under- 
standing or  agreement  for  the  repoymoit  of 
such  moneys,  and  no  agreement  of  intenmity 
against  the  dient's  llablU^  to  pay  coats. 
And  it  was  the  contract,  Exhibit  A,  which 
defined,  and  under  It  Thomas  N^on  In  fact 
claimed,  hia  primary  right  uid  the  corre- 
sponding iwlmary  duties  of  Slrans  ft  Rogers, 
and  the  delict  or  omission  which  violated 
them,  and  under  which  he  in  fact  claimed  he 
had  performed,  and  with  respect  to  which  he 
in  fact  claimed  the  breach  arose.  Thus 
Thomas  Nelson  could  have  stated  a  good 
cause  of  action,  founded  ujwn  bis  flimtract 
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and  B,  bread!  thereof  which  would  have  been 
free  of  the  charge  of  champerty  or  lUegalitr ; 
for  let  It  be  noticed  that  his  complaint  waa 
held  bad  on  Qie  sole  ground  that  it  contain- 
ed allegations  showing  terms  of  a  contract 
wh«%by  the  defendants,  EvanB  &  lU^ers,  had 
agreed  to  pay  and  discharge  all  costs  and 
expenses  oC  the  litigation  referred  to,  terms 
of  the  alleged  Alfred  H.  Nelson  contract,  but 
not  of  the  Thomas  Nelson  contract  Never- 
theless, Thomas  Nelson,  by  way  of  Induce- 
ment, Qrst  alleged  that  Evans  &  Rogers  had 
entered  Into  an  alleged  contract  with  the 
administrator,  Alfred  H.  Nelson,  which,  as 
alleged,  was  impregnated  with  champerty, 
and  then  alleged  that  they  thereafter  entered 
Into  a  contract  with  him,  which  within  Itself 
was  not  so  tainted,  and  thereby  unnecessari- 
ly, and  either  inadvertently  or  purposely,  Im- 
ported something  odious  Into  his  complaint, 
which  the  court  held  defeated  a  recovery, 
and  drove  blm  out  of  court 

After  the  remittitur  was  sent  down,  Thom- 
as Nelson's  attorney,  upon  an  affidavit  of 
Nelson,  inresented  to  and  filed  in  this  court 
a  written  accusation  or  information  to  dis- 
bar Evans  and  Bogers.  Thomas  Nelson  him- 
self testified  that  he  made  the  affidavit  and 
caused  the  disbarment  proceedings  to  be  in- 
stituted "out  of  lereage,"  and,  as  found  by 
the  referee,  to  force  Evans  St  Rogers  to  pay 
him  the  money  which  he  claimed  was  due 
him,  believing,  as  he  testified,  that  they 
would  do  so  rather  than  "face  the  charge." 
The  original  information  ffied  In  the  cause 
Is  lost.  Upon  an  application  on  behalf  of  the 
petitioners  for  a  substltuticm,  supported  by  a 
verified  petition  and  afSdavlts  of  those  who 
averred  and  showed  personal  knowledge  of 
the  contents  of  the  original  information,  and 
who,  upon  such  knowledge,  made  direct  and 
positive  averments  as  to  the  substance  and 
contents  thereof,  and  especially  as  to  all  of 
the  specifications  of  the  charge  therein  con- 
tained, and  upon  service  of  notice  and  cop- 
ies of  such  petition,  affidavits,  and  pro[>osed 
substituted  information  upon  counsel  who 
prepared,  presented,  and  filed  the  original 
Informatlou,  and  upon  counsel  amicl  curlie, 
and  tiie  averments  of  such  petition  and  affi- 
davits and  contents  of  such  proposed  substi- 
tutlon  with  respect  to  the  specifications  of 
the  charge  not  having  been  In  any  particular 
disputed  or  controverted,  and  no  objection 
having  been  made,  and  no  other  or  different 
action  requested,  a  substitution  of  the  lost 
Information  was  ordered.  As  shown  by  the 
substituted  information,  the  specifications  of 
the  charge  are  that  Evans  &  Rogers  had  (1) 
entered  Into  a  champertous  agreement  with 
the  administrator,  Alfred  H.  Nelson,  in  the 
suit  against  the  railway  company,  by  the 
terms  of  which  they  "undertook  and  agreed 
to  prosecute  said  cause  against  the  railway 
company  to  final  judgment,  and  also  to  pay 
and  discharge  all  the  taxable  costs  incurred, 
and  also  the  costs  incident  to  procuring  the 


attendance  of  witneasea,  and  all  other  costB 
ttiat  mli^t  be  Incurred  in  the  prosecution  of 
the  caose,"  which  tenna  of  snch  contract,  in 
such  particular  and  as  00  alleged  in  the  In- 
formation, are  the  same  aa  wen  alleged  in 
the  Thomas  Nelson  complaint,  and  (2)  bad 
afterwards,  iaA  on  the  2d  day  of  Deoembtf , 
1803,  in  connection  with  the  foregoing  con- 
tract, altered  into  another  champertous  con- 
tract. Exhibit  A,  with  Thomas  Nelson,  here- 
tofore fully  set  forth,  to  which  information 
were  attached  and  made  a  part  thereof  and 
as  exhibits,  a  copy  of  the  abstract  of  the 
record  on  the  appeal  in  the  Thomas  Nelson 
Case,  a  copy  of  the  brief,  signed  by  Horn  as 
attorney  for  'Evans  and  Rogers,  and  a  copy 
of  the  decision  of  the  court  on  such  appeal, 
tme  copies  of  which  abstract  and  brief,  as  is 
averred  In  the  substituted  informatloD  and 
affidavits,  are  now  on  file  In  this  court  and 
contained  In  volume  62  of  Abstracts  and 
Briefs,  file  No.  1,191  of  the  records  and  ffies 
of  this  court  and  the  official  decision  Itself 
contained  in  21  Utah,  202,  60  Pac.  6S7.  And 
upon  the  whole  record,  including  the  brlefo 
as  filed  In  the  original  proceedings,  a  full  and 
complete  stenographic  report  of  all  the  pro- 
ceedings bad  and  evidence  taken  before  the 
referee,  and  as  reported  by  Mm,  whi<di  brie& 
and  transcript  of  snch  proceedings  and  evi- 
dence are  preserved  and  now  on  file,  the  find- 
ings of  the  referee,  and  the  additional  find- 
ings of  the  court  as  set  forth  in  22  Utah, 
868,  62  Pac.  913,  sa  L.  R.  A.  962.  83  Am.  St 
Rep.  794,  it  also  clearly  appears  that  die  orig- 
inal Information  contained  no  specification  of 
charges  other  Uian  or  different  from  those 
set  forth  and  contained  in'  the  mbatitatea 
Information. 

[2-7]  Now,  recurring  to  the  question  of  our 
Jurisdiction  to  at  this  time  entertain  the  pe- 
tition for  the  prayed  relief:  If  we  bare  no 
such  power,  the  stipulation  filed  by  counsel 
cannot  confer  it  There  is  no  direct  legisla- 
tion or  constitutional  provision  which,  in  ex- 
press terms,  prescribes  our  power  In  such 
particular;  nor  is  there  anything  whldi 
limits,  restricts,  or  prohibits  it  It  la  un- 
doubtedly true  that  courts  of  g»ieral  and 
superior  jurisdiction  possess  certain  Inbereut 
powers  not  derived  from  any  statute.  Among 
these  are  the  power  to  punish  for  contonpt 
to  make,  modify,  and  enforce  rules  for  the 
regulation  of  the  business  before  the  court, 
to  amend  Its  record  and  proceedings,  to  re- 
call and  control  Its  proems,  to  direct  and 
control  ita  officers.  Including  '  attorneys  as 
such,  and  to  suspend,  disbar,  and  reinstate 
attorneys.  Such  inherent  powers  of.  courts 
are  necessary  to  the  proper  dlscliarge  of 
their  duties.  Such  powers  and  summary 
Jurisdiction  may,  within  certain  limits,  be 
abridged,  and  the  procedure  with  respect  to 
the  exercise  of  them  be  regulated,  by  legis- 
lation. But,  unless  so  prescribed  and  limit- 
ed, a  constitutional  court  of  general  and  su- 
perior Jurisdiction  may  exerdae  nch  Inhere 
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ent  powers  ftnd  sDiiimai7  JnrlBdlctlon  as  the 
neceead^  of  tbe  case  may  reqalre,  and  In 
manner  comporting  with  a  proper  discharge 
of  Us  duties  in  the  premises. 

[t-11]  Confessedly,  had  the  petitioners  been 
pennaneatly  disbarred  and  th^r  names 
strldEen  from  the  roll,  the  power  exists  to 
mtertatn  a  petition  or  an  aKtlication  for 
complete  reinstatement  for  any  reason  satis- 
factory to  the  court  4  Gyc.  917.  That  can- 
not be  doid>ted.  Such  applications  have  fre- 
qaently  been  made  and  granted,  bat  general- 
ly based  on  matters  arising  subseauent  to 
the  disbarment.  But,  manifestly,  tbe  gener- 
al procedure  provided  by  the  Code  for  a  new 
trial  or  rehearing  of  causes  does  not  aj^ly ; 
nor  is  the  application  otherwise  to  be  re- 
stricted ^to  a  procedure  In  the  nature  of  a 
bill  of  review,  or  other  equity  or  common- 
law  rules;  for  neither  the  original  nor  the 
appellate  power  of  the  court  In  reject  of  Its 
statutory  or  common-law  or  equity  Jurisdic- 
tion Is  exclusively  Invoked. 

[11]  The  summary  jurisdiction  which  the 
court  has  over  its  attorneys  as  officers  of  the 
court  Is  also  Invoked.  That  Jurisdiction  Is 
inherent,  continuing,  and  plenary,  end  ex- 
ists independently  of  statute  or  rules  of 
equity,  and  ought  to  be  assumed  and  exer- 
cised as  the  exigencies  and  necessity  of  the 
case  require,  not  only  to  maintain  and  pro- 
tect tbe  int^rity  and  dignity  of  the  court, 
to  secure  obedience  to  its  rules  and  process, 
and  to  rebuke  interference  with  the  conduct 
of  its  bnsineBS,  but  also  to  control  and  pro- 
tect its  officers,  including  attorneys. 

[1>-14]  True  the  doctrine  of  res  adjudicate 
may  apply  to  an  adjudication  resulting  from 
the  exercise  of  a  summary  as  well  as  a  for- 
mal Jurisdiction.  But  the  principle  Involved 
does  not  go  to  Jurisdiction,  but  relates  to 
matters  In  defense  which,  to  be  availing, 
must  be  pleaded  or  presented  In  defense,  not 
to  Jurisdiction,  but  In  bar.  The  doctrine  Is 
a  principle  of  repose,  and  is  largely  based 
upon  and  In  accordance  with  the  maxim 
that  no  one  ought  to  be  twice  vexed  for  one 
and  tbe  same  cause ;  and,  as  stated  by 
Wells  in  his  work  on  Bes  Adjudicata  (sec- 
tion 2),  chiefly  bears  upon  the  parties  and 
others  privy  to  the  Immediate  parties,  and 
restrains  them  from  litigating  anew  sudi 
matters  as  have  previously  been  drawn  Into 
controversy  between  them  or  those  repre- 
senting them,  and  have  been  authoritatively 
decided  by  a  competent  tribunal.  Hence  the 
oft-repeated  declaration  that  a  ftict  or  ques- 
tion actually  and  directly  in  Issue  in  a  for- 
mer suit,  and  there  Judldally  passed  on  and 
determined  by  a  court  of  competent  Juris- 
diction, Is  conclusively  settled,  so  far  as  con- 
cerns the  parties,  and  cannot  be  farther  liti- 
gated in  a  future  acdon  between  them  or 
their  privies.  In  the  same  or  in  another  trl- 
Imnal,  upon  the  same  or  a  different  cause  of 
action.  The  doctrine  is  in  the  nature  of  an 
est^vpel. 

1S0P.-16 


[If,  II]  Sstoppels  are  odlona,  and,  every 
presumption  is  against  them  until  tbe  right 
to  apply  tliem  affirmatively  appears  with  cer- 
tainty by  the  right  record.  Among  the  es- 
sentials of  the  doctrine  are  parties,  the  ac- 
tor and  the  reus.  They  may  waive  the  mat- 
ters giving  rise  to  tbe  right  to  apply  it,  and 
cannot  be  heard  to  Involn  it,  unless  pleaded 
in  defense. 

[17]  Who  are  the  parties  to  Cbe  disbar- 
ment proceeding?  Tbe  pedtioners  on  the 
one  side ;  but  who  on  the  other?  .Certainly 
not  the  Informant  nor  Thomas  Nelson.  Tf 
there  were  another  party,  within  the  mean- 
ing of  parties  essential  to  the  doctrine,  it 
was  the  court;  for  the  proceeding  involved 
.matters  wholly  between  the  court  and  the 
petitioners.  Let  it  be  conceded  that  th'e  pe- 
titioners, if  twice  vexed  by  the  same  cause, 
could  successfully  interpose  the  plea.  So, 
too,  must  It  be  conceded  that  they  could 
waive  it  and  could  not  be  heard  to  apply 
and  invoke  It,  unless  pleaded  In  defense  and 
in  bar.  Let  It  be  conceded  that  the  court, 
too,  might  invoke  it  as  is  now  suggested 
should  be  done.  But  it  also  can  waive  It. 
Why  should  the  court  here  invoke  an  estop- 
pel, an  odium  of  the  law,  In  dealing  with  a 
matter  which  wholly  concerns  the  court  and 
Its  officers? 

[11,11]  But  aside  from  these  conddera- 
tlons,  and  upon  the  further  views  entertain- 
ed by  us  as  to  the  nullity  of  the  Judgment, 
the  doctrine  is  inapplicable;  'for  a  Judgment 
of  no  binding  force  or  effect  Is  not  res  ad- 
judicata of  anything.  There  Is  no  more  rea- 
son for  a  holding  that  an  order  or  Judgment 
growing  out  of  disbarment  proceedings,  and 
founded  on  matters  not  presented  by  the  ac- 
cusation or  information,  and  not  within  the 
Issues,  or  founded  on  conflicting  or  insuffl- 
clent  findings,  or  upon  other  errors  of  law 
apparent  on  the  face  of  the  record,  may  not 
in  such  particular  be  Inquired  Into'  and  modi- 
fled  or  vacated  upon  an  application  Invoking 
such  action,  than  for  a  holding  that  a  Judg- 
ment in  an  ordinary  a^on  may  not  by  a 
bill  of  review  or  other  remedy  other  than  by 
a  direct  proceeding  prescribed  by  the  Code 
for  a  new  trial  or  a  rehearing,  be  vacated  or 
modified  for  errors  of  law  apparent  on  the 
face  of  the  record. 

[29-23]  It  is  fundamental  that  pleadings 
are  the  Juridical  means  of  investing  a  court 
with  Jurisdiction  of  the  subject-matter  to 
adjudicate  It ;  and  that  a  court  can  Judicial- 
ly conEdder  only  what  is  presented  by  the 
pleadings.  A  cause  of  action  depends  upon 
allegations,  and  what  is  not  Juridically  pre- 
sented cannot  be  Judicially  considered  or  de- 
cided A  Judgment  not  supported  by  suffi- 
cient pleadings  must  fall.  So  must,  also,  a 
Judgment  which  Is  beyond  the  pleadings  and 
the  findings.  So,  too,  must  a  Judgment  tell 
for  other  errors  of  law  apparent  on  the  face 
of  tbe  record,  such  as  showing  tbe  Judgment 
or  the  methods  by  which  it  was  obtained  to 
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be  at  Tarlanee  wltti  the  forms  and  practtce 
of  tfie  conrt,  or  contrary  to  weU-recognlBed 
prlndples  and  fnndamentals'of  tbe  law.  A 
Act  apparrat  firom  the  mandatory  record 
shofring  that  fundamental  law  was  disre- 
garded in  the  establishment  of  the  Judgment 
will  render  It  nnll  and  void  tcff  all  purposes. 
And  a  Judgment  founded  npra  rach  a  record 
is  subject  both  to  direct  and  etdlateral  at- 
tadc,  and  will,  sua  sponte,  be  noticed 
courts  and  acted  upon  by  them  wltJurat  re- 
gard to  the  wishes  or  tbe  relation  of  the 
parties  named  upon  the  record. 

[24]  We  have  already  referred  to  the  sub- 
stance of  Ihe  informaticai.  With  respect  to 
the  alleged  contract  between  Alfred  H.  Nel- 
son and  Evans  &  Boger^  the  r^eree,  in  find- 
ing No.  6  (22  Utah,  388,  62  Pac.  914,  53  U 
B.^  962.83  Am.  St  Bep.  704),  found:  'That 
the  said  Alfred  H.  Nelson  employed  Evans 
ft  Bogers  to  prosecute  said  claim  against 
said  railway  company,  and  tbe  said  Bvana 
ft  Bogers  and  Alfred  H.  Nelson  agreed  to 
mvsecote  'sudi  action'  for  a  contingent  fee 
of  one-half  of  the  amount  recov^ed;"  and 
in  finding  Na  6:  'That  Evans  A  Bogers 
and  Alfred  H.  Nelson  entered  into  a  contract, 
by  the  terms  of  which  Evans  ft  Bogers  were 
to  rec^ve  and  retain  two-thirds  of  the  one* 
half  of  the  amount  recovered  against  the 
Southern  Fudflc  Bailway  Company,  and  the 
said  Alfred  H.  Nelson  was  to  receive  one-third 
of  the  one-half  of  the  amount  recovered  of 
said  company,  which  amount  Evans  ft  Bogers 
agreed  to  pay  him  for  his  services  In  said 
case,  including  the  production  of  witnesses 
for  the  prosecution."  It  is  thus  seen  that 
the  referee,  in  finding  the  terms  of  the  Al- 
fred H.  Ndson  contract,  did  not  find  that 
the  petitioners  had  agreed  to  pay  or  dis- 
diarge  any  of  the  coats  in  the  suit  against 
the  railway  company,  and  as  the  terms  of 
tbat  contract  were  alleged  in  the  informa- 
tion or  in  the  Thomas  Nelson  complaint 
These  findings  the  court  did  not  disapprove, 
but  asserted  were  supported  by  the  evidence. 
22  Utah,  372,  62  Pac  913,  63  L.  B.  A.  952, 
83  Am.  St  Bep.  794.  At  tbe  trtal  before  the 
referee  It  was  shown  that  that  contract  with 
other  property  was  unavoidably  destroyed 
by  fire ;  but  Alfred  H.  Nelson,  for  the  prose- 
cution, gave  testimony  with  respect  to  its 
terms,  as  also  did  Evans  and  Rogers.  All 
testified  In  tbat  reflect  as  found  by  the 
referee,  and  not  otherwise;  nor  was  there 
any  evidence  to  show  that  Evans  and  Bey- 
ers, or  either  of  them,  agreed  with  Alfred 
H.  Nelson,  or  vrith  any  on^  to  pay  or  dis- 
charge the  costs  or  expenses  of  any  kind, 
as  alleged  In  the  Thomas  Nelson  complaint 
or  In  the  Information.  Tbat  la  admitted. 
Nevertheless,  the  court  after  the  submission 
of  the  cause,  by  its  additional  fining  No. 
8  (22  Utah,  874,  62  Pac.  913,  53  L.  B.  A. 
952,  83  Am.  St  Bep.  701),  found  tbat  an 
agreement  was  made  between  Alfred  H.  Nel- 
son and  Evans  &  Rogers,  by  the  terms  of 
which  they  bad  agreed  to  pay  and  discharge 


all  costs,  as  alleged  In  the  'Thomas  Mdson 
complaint;  but  as  manifestly  appears  on 
the  face  of  sudi  additional  finding,  sndb 
finding  of  fact  was  not  based  on  the  evi- 
dence, but  oa  a  le^al  flc^on,  snd  upon  an 
assumption  of  an  admission  by  feUura  of 
flftfifail. 

Tto  court  after  finding  that  the  abstract 
of  the  record  on  appeal  in  the  Thomas  Nel- 
son Case,  containing,  among  othw  thtnn 
the  complaint  in  tbat  action,  was  attached 
to  and  made  a  part  of  tbe  Informatlfm,  then, 
by  additional  finding  No.  8,  found  that  **the 
complaint  Eln  the  Thomas  Nehmi  Oase3  also 
alleged  that  In  the  cmtract  with  Alfred  H. 
Nelson  'Evans  ft  Bogers  ondertotA  and  agreed 
to  prosecuto  said  cause  against  the  railway 
company  to  final  Judgment  and  also  to  pay 
and  discharge  all  the  taxable  costs  incurred, 
and  also  the  costs  Inddent  to  procuring  the 
attendance  of  witnesses  and  all  other  costs 
that  might  be  incurred  in  the  prosecution  of 
the  cause.'  These  auctions  were  admitted 
the  demurrer  to  said  comiAaint  and  are 
not  denied  by  respondaate  is  their  answer  to 
the  information  or  conla»dieted  by  the  evl- 
doice."  It  is  thus  seon  that  tbe  court  by 
such  additional  finding,  made  a  finding  with 
req>ect  to  the  terms  of  the  alleged  Alfred 
B.  Nelson  emtract  whidi  contradicted  tlie 
findings  of  the  retoree  on  that  subject 
which  referee's  findings  the  court  declared 
were  "smarted  by  the  evidence";  and,  as 
manifestly  appears  on  the  face  itf  it  the 
court  made  such  additional  finding,  not  on 
the  evidence,  but  at  least  partly,  on  tbe 
1^1  fiction  tiiat  a  d^urrant  tor  the  pur- 
poses of  the  demurrer,  admlte  aU  material 
and  properly  pleaded  all^tl<ms  of  the  idead- 
Ing  demurred  to,  and  extended  and  applied 
the  fiction,  not  only  to  material  and  prop- 
erly pleaded  allegations,  but  also  to  imma- 
terial and  unnecessary  allegations,  and  far^ 
ther  applied  and  extended  It  not  only  for 
the  purposes  of  the  demurrw  in  testing  the 
legal  suffldency  of  the  complaint  demurred 
to,  but  also  as  a  rule  of  evidence  and  as  con- 
clusive admissions  of  fact  in  a  snbseauoit 
and  wholly  Independent  cause  or  iwooeed- 
Ing  Involving  different  Issues  and  between 
different  parties,  and  so  extended  and  ap- 
plied It  as  to  contradict  the  evidence  and  to 
displace  the  truth  as  indisputably  and  con- 
fessedly shown  by  the  evidence.  That  the 
making  of  such  an  application  of  the  fiction 
was  a  misconception  and  mlsai^licatlon  at 
it  and  making  it  the  basis  of  a  finding  was 
at  variance  with  the  forms  and  practice  ct 
the  court  and  contrary  to  fundamental  prin- 
ciples, cannot  be  donbted.  A  findhig  whtdi, 
on  ito  face,  was  made  In  that  manner  no 
more  supporto  a  Judgment  founded  upon  it 
than  would  a  verdict  of  a  Jury  which  man- 
ifestly, on  its  foce,  shows  It  was  made  up 
and  rendered  by  some  process  or  method  st 
variance  with  the  forms  and  practice  of 
tbe  court  and  contrary  to  law.  Further- 
more, such  additional  flndtog  Ko.  8,  as  ap- 
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pears  on  the  face  of  the  findings  themselves, 
Is -not  only  at  variance  with  the  findings  of 
the  referee,  but  Is  also  Incouslstent  with 
the  third  and  fifth  additional  findings  of  the 
court  (22  ntah,  373,  62  Pac.  913,  53  L.  R.  A. 
952,  83  Am.  St  Rep.  794),  which  are  to  the 
effect  that  a  portion  of  the  costs  were  ad- 
vanced by  Evans  &  Rogers  not  under  an 
agreement  with  Alfred  H.  Nelson,  by  the 
terms  of  which  the  petitioners  had  agreed 
to  pay  and  discharge  the  costs,  bnt  under 
an  agreement  with  the  widow,  by  the  terms 
of  which  she  had  agreed  to  repay  the  same 
to  them,  an  agreement  under  the  authority 
of  Potter  V.  AJax  Mln.  Co.,  not  champertons, 
and  that  she  repaid  them  all  the  moneys  so 
advanced,  and  "paid  all  of  the  expenses  of 
the  litigation,  as  ftir  as  Brand  ft  Rogers  are 
concemed." 

[21]  It,  however,  Is  suggested  that,  since 
the  abstract  of  the  record  on  appeal  In  the 
I'homas  Nelson  Oase,  containing,  among  other 
things,  the  complaint  In  that  case,  was  at- 
tached to  the  Information  and  made  a  part 
thereof,  and  since,  as  found  by  the  court,  the 
allegationB  of  that  complaint  were  admitted 
by  the  demurrer,  and  were  "not  denied  1)y 
respondents  in  their  answer  to  the  Informa- 
tion, or  contradicted  by  the  evidence,"  such 
all^ations  In  the  Thomas  Nelson  complaint 
with  respect  to  the  petitioners'  alleged  agree- 
ment In  the  Alfred  Nelson  contract  to  pay 
and  dlscliarge  the  costs  and  expenses,  and  as 
in  ttiat  complaint  allied,  the  very  essence 
of  the  cliarged  offenae  of  champerty,  were 
not  put  In  issue  The  portion  of  the  answw 
referred  to  is  set  forth  tn  22  Utah,  374,  37S, 
62  Paa  913,  63  li.  R.  A.  952,  83  Am.  St  Rep. 
794.  Certainly  from  that  no  conclusion  of 
such  an  admission  Is  permissible;  nor  Is  It 
otho^vlse  dednclble  upon  the  record.  The 
statute  requires  the  accusation  or  Informa- 
Uon  itself  to  l>e  in  writing,  and  to  specifical- 
ly state  the  matters  charged,  and  to  be  veri- 
fied. Such  an  Information  was  filed.  The 
d«ii«l  may  be  oral  and  without  oath.  It  Is 
manifest  that  such  copies  of  the  abstract  of 
the  record  and  the  opinion  of  the  court  in  the 
Thomas  Nelson  Case  were  attached  to  the 
Infbrmation,  not  as  substantive  charging  por- 
tions of  the  Information,  nor  as  having-  the 
effect  of  an  attached  copy  of  an  Instrument 
or  exhibit  to  a  complaint  constituting  the 
foundation  of  the  action  or  tbe^thlng  sued 
on,  and  where,  as  in  some  such  instances  and 
in  some  Jurisdictions,  the  allegations  of  the 
lust  rumen t  so  attached  and  sued  on  may  be 
considered  as  a  part  of  the  pleadhig  Itself, 
but  merely  as  illustrating  the  proceedings 
had  in  the  Thomas  Nelson  Case^  and  as  show- 
Ing  the  disposition  of  It  That  the  attached 
exhibits  here  could  have  no  other  purpose 
and  luive  no  other  effect,  and  cannot  be  re- 
garded as  the  foundation  of  the  action,  nor 
as  Inatroments  sued  on,  needs  do  argument 
To  say  that  such  an  attached  abstract  of  the 
record,  briefs  of  counsel,  and  opinion  of  the 
court  may  be  regarded  aa  sahstantive  chaig- 


iDg  porlions  of  the  information,  and  thus  the 
matters  charged  left  to  be  gathered  by  refer- 
ence to  and  upon  research  of  the  attached 
exhibits.  Is  to  do  violence  to  the  requirement 
of  the  statute  and  the  well-settled  rule  that 
the  Information  be  specific  and  definite  with 
respect  to  the  matters  charged  constituting 
the  offense  The  petitioners  did  not  deny 
the  proceedings  or  disposition  of  the  cfise 
as  exhibited  by  the  attached  copy  of  the  rec- 
ord and  the  opinion  of  the  court;  nor  did 
they  deny  that  the  copies  so  attached  were 
true  or  correct  copies  of  audi  abstract,  brief, 
and  opinion.  But  to  say  tliat  they  thereby 
specifically  admitted  every  matter  or  thing 
declared  or  asserted  In  such  record,  brief, 
and  opinion — for  it  cannot  be  said  that  they 
were  required  to  spei^cally  deny  one  any 
more  than  another — Is  to  carry  the  doctrine 
of  Judicial  admissions  quite  beyond  the  ad- 
judicated cases.  The  petitioners,  of  tourse. 
were  required  to  plead  to  the  Information  or 
accusation.  This  they  did.  No  claim  Is  made 
that  their  plea  or  answer  did  not  put  in  issue 
every  material  allegation  alleged  in  the  ac- 
cusation or  Information,  except  as  to  the 
making  of  the  contract.  Exhibit  A.  The  mak- 
ing of  that  contract  was  expressly  admitted. 
But,  as  clearly  appears  by  the  record,  the 
making  of  the  Alfred  H.  Nelson  contract  as 
alleged  In  tbe  Information  or  In  the  Tbomas 
Nelson  complaint  was  not  admitted.  And  no 
claim  or  pretense  of  any  such  an  admission 
is  suggested,  except  as  resulted  from  the 
petitioners'  demurrer  to  the  Thomas  Nelson 
complaint  and  by  their  failure  In  their  an- 
swer to  the  Information  to  specifically  dmy, 
not  the  all^atlons  of  the  information,  but 
the  all^ations  of  the  Thomas  Nelson  com- 
plaint as  contained  in  the  abstract  of  the 
record  attached  to  the  Information  as  an  ex- 
hibit 

Since  the  terms  of  the  Thomas  Nelson  con-' 
tract,  as  alleged,  were  expressly  admitted, 
If,  therefore.  It  was  thought  that  the  terms, 
as  allied,  of  the  Alfred  H.  Nelson  contract 
were  also  admitted,  the  only  other  issue  of 
fact  presented  by  the  information,  it  is  dlfS- 
cult  to  perceive  on  what  theory  a  reference 
Was  made  of  the  case  to  take  testimony  and 
r^rt  findings.  But  on  the  record  there  Is  a 
most  condusive  answer  to  the  suggestion  or' 
contention  of  any  such  an  admission.  Tbe 
whole  case,  as  indlt^utaUy  shown  by  the 
record,  was  tried  and  submitted  on  the  theory 
that  all  of  the  allegations  of  the  information 
or  accusation  were  put  in  issue.  At  thd 
threshold  of  the  trial  before  the  referee,  and 
upon  observations  of  counsel  for  the  prose- 
cution as  to  the  issues,  counsel  for  tbe  ac- 
cused stated:  "The  issue  arises  from  your 
charges,  and  it  devolves  upon  you  to  pro- 
duce your  proof,  if  you  have  any,  to  sustain 
them."  This  view  was  accepted  by  the  ref- 
eree and  by  counsel  for  tbe  prosecution,  and 
the  latter  thereupon  put  in  evidence  a  copy 
of  the  abstract  of  record,  hrlef  of  counsel, 
and  the  opinion  of  the  court  as  attached  to 
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the  Information,  made  proof  of  and  put  In 
evidence  the  contract,  ExMblt  A,  and  called 
witnesses,  as  heretofore  shown,  to  give  testi- 
mony, as  did  also  E^ans  and  Rogers,  with 
respect  to  the  terms  of  the  allied  Alfred 
H.  Nelson  contract  Not  only  did  counsel 
and  the  petitioners  so  treat  and  regard  the 
alleged  terms  of  the  Alfred  H.  Nelson  con- 
tract as  In  issue,  but  so  also  did  the  referee 
and  the  court,  for  both  made  findings  with 
respect  to  them ;  the  referee  on  the  evidence ; 
the  court  on  legal  fictions.  The  referee  found 
as  to  the  terms  of  that  contract,  and  found 
them  to  he,  not  as  alleged  in  the  Thomas 
Ndstm  complaint,  nor  In  the  Information, 
but  as  set  forth  in  bis  findings  Nos.  5  and 
9,  heretofore  referred  to.  Those  findings 
were  approved  by  the  court,  and  they  In  no 
uncertain  language  were  most  solemnly  de- 
clared -by  the  court  to  be  "wltbin  the  Issues" 
and  "supported  the  evidence."  22  Utah, 
372,  62  Foe.  916,  63  L.  B.  A.  962,  83.  Am.  St 
Bcp.  T9i.  And  BO  tb^  were.  Of  that  there 
can  be  no  doubt  Hence  such  additional  flnd> 
Ing  No.  8  by  the  court,  which  manifestly,  on 
the  face  of  it,  was  not  based  on  tbe  evidence 
but  upon  a  misapplied  legal  fiction,  and  upon 
an  erroneous  assumption  of  no  denial,  mani- 
festly, on  the  record,  contrary  to  the  pleaUr 
Ings  and  the  theory  upon  which  the  case  was 
tried  and  sulmiitted,  cannot  support  a  Judg- 
ment founded  upon  it  And  on  that  finding, 
and  no  othw,  rests  the  conclusion  that  Evans 
&  Rogers  had  agreed  with  Alfred  H.  Nelson, 
or  with  any  one,  to  pay  and  discharge  Uie 
costs  and  expenses  of  the  suit  against  tbe 
railway  company,  and  as  alleged  In  tbe  in- 
formation or  In  the  Thomas  N^son  complaint. 

[21]  There  ia,  however,  another  and  con- 
trolling, reasm  why  the  Judgment,  on  the 
face  of  ttie  record,  is  a  nullity.  The  opinion 
of  Uie  court:  as  will  be  seen  by  a  reading  of 
it  is  based^  not  upon  considerations  that  Ev- 
ans ft  Rogers  had  in  any  particular  wrong- 
fully withheld  moneys  from  either  Alfred  H, 
or  Thomas  Nelson,  or  had  in  any  particular 
failed  to  discharge,  or  had  violated  any  ob- 
ligation or  duty  to  them,  the  alleged  miscon- 
duct involved  in  the  charge,  but  much  of  it 
is  based  on  observations  and  wnsideratlwis 
tliat  Evans  ft  Rogers  had  not  been  faithful 
in  tlie  discharge  of  their  duties  and  obliga- 
tions to  their  clients,  the  widow  and  minor 
children,  and  had  wrongfullj^  withheld  mon- 
eys from  them  which  belonged,  and  ought  to 
have  been  paid,  to  them.  And  for  that  rea- 
son the  Judgment  directed  that  Evans  and 
Rogers  pay  into  court  the  sum  of  $1,793  for 
the  use  and  benefit  of  the  widow  and  ehil- 
dr«i,  and  deprived  Evans  and  Rogers  of  the 
right  to  practice  until  so  paid,  and  upon  their 
failure  to  do  so  within  60  days  ordered  that 
they  be  permanently  disbarred  and  their 
names  stricken  from  the  roll.  Such  matters 
constituted  tbe  formal  portions  and  direc- 
tions of  the  Judgment  22  L'tah,  388,  62  Pac. 
913,  63  L.  R.  A.  952,  83  Am.  St  Rep.  791. 


The  record  discloses  that  no  one  had  claimed 
that  Evans  ft  Rogers  had  wrongfully  or  o£h- 
ervrise  withheld  moneys  from  the  widow  or 
children,  or  otherwise  had  not  fully  dis- 
charged ail  of  their  duties  and  obligations  to 
them,  or  had  in  any  particular  been  unfaith- 
ful to  or  unmindful  of  them.  Neither  the 
widow  nor  children,  nor  any  one  in  their  be- 
half, had  claimed  or  demanded  anything; 
nor  had  she  or  any  one  complained  that  she 
or  the  children  had  not  been  paid  all.  tliat 
was  due  them.  No  such  matters  were  alleg- 
ed In  the  information;  nor  was  there  any 
such  Issue  otherwise  raised  or  presented  with 
respect  to  them.  As  has  been  seen,  the  con- 
troversy, both  in  the  Thomas  Nelson  gult 
and  in  tbe  disbarment  proceedings,  arose 
over  a  dispute  between  Thomas  Nelsm  and 
the  petitioners  as  to  a  division  of  Uie  ctm- 
tlngent  attorneys*  fee,  ot  the  amount  there- 
of the  petitioners  had  agreed  to  pay  him. 
Tbe  referee  found,  and  the  court  approved 
tbe  finding,  that  the  attorney's  fee  agreed  up- 
oa  In  the  cause  against  the  railway  com- 
pany was  SO  V&:  cent  of  the  amount  recov- 
ered. Of  that  amount  Evans  ft  Rogera  were 
to  have  two-thirds,  and  Alfred  H.  Nelson  one 
third,  conditioned  .up<»i  bis  procuring  the 
attendance  of  the  witnesses  upon  the  triaL 
As  he  wu  about  to  leave  and  cease  to  fur- 
ther partldipate  in  the  cause,  the  petitlonen 
entered  Into  an  agreem^t  with  Thomas  Nel- 
son, whereby  th^  agreed  to  pay  bim  the  one- 
third  of  such  contingent  fee,  but  also  cm- 
ditioned  upon  his  procuring  tbe  attendance 
of  Uie  witnesses.  Now,  the  petltlMwra  con- 
tended that  ttiay  wa%  entitled  to  the  whole 
of  soch  contlngait  fee  (60  per  ceat  of  the 
amount  recovered);  and  that  Thomas 
son  was  oititled  to  no  part  thereof  because 
of  his  nonperformance  of  his  contract  with 
them.  Nelson  contended  that  he  was  mi  ti- 
tled to  tbe  one-third  thereof  upon  his  claim 
of  performance,  and  further  urged  that  the 
petitioners  wrongfully  deprived  him  of  it 
and  when  sued  therefor  defeated  a  recovery, 
not  by  taking  advantage  of  tbe  contract  as 
it  in  fact  existed  between  him  and  them, 
but  as  he  alleged  it  in  his  complaint  ta  have 
been  Induced  by,  or  made  in  connection  with 
erroneously  or  falsely  alleged  terms  of  a 
champertous  contract  with  Alfred  H.  Nel- 
son with  respect  to  the  petitioners'  undertak- 
ing to  themselves  pay  the  costs  of  the  liti- 
gation in  tbe  eult  against  the  railway  com- 
pany ;  and  because  they  demurred  him  out 
of  court  ui>on  sudi  erroneous  or  false  allega- 
tions he  preferred  the  charges  of  disbar- 
ment And  in  respect  of  such  controversy 
and  matters,  and  no  other,  was  it  claimed 
the  alleged  champerty  existed  and  pertained 
and  was  the  conduct  of  tbe  petitioners  In 
such  particular  charged. 

It  therefore  is  apparent  tfaat  as  to  such  a 
controversy  the  widow  and  children  were  not 
concerned.  No  one  claimed  that  the  amount 
of  tbe  contingent  attorney's  fee  was  unrea- 
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soDftble  or  ^cesslve,  or  that  the  services 
renderett  In  the  protracted  litigation  by  the 
petitioners  were  not  reasonably  worth  such 
sum ;  nor  were  their  relations  to  or  dealings 
with  the  widow  and  children  In  any  other 
particular  complained  of  or  questioned.  The 
court,  nevertheless,  adjudged  the  petitioners 
guilty  of  misconduct  in  not  faithfully  safe- 
guarding the  Interests  of  the  ^vldow  and  chil- 
dren, in  vtolatlnR  duties  and  obligations,  and 
tu  wrongfully  withholding  moneys  belonging, 
to  them — "put  into  their  own  pockets"  $1,793 
belonging  to  them — and  ordered  and  adjudg- 
ed tliat  they  be  deprived  of  the  r^t  to  prac- 
tice until  they  paid  such  mon^s  into  court 
An  ftttom^  Should  not  so  solemnly  and  sum- 
marily be  pronounced  guilty  of  such  gross 
disloyalty  and  infidelity  to  his  clloit,  conduct 
constituting  a  criminal  offense  (Bev.  Stat 
1898,  I  136),  without  a  cHai^  or  an  issue 
and  an  opportunity  to  be  beard  npm  it  The 
court  made  such  observations  and  reached 
such  conclusion  on  the  theory  that,  slnoe^  as 
ftennd  1^  the  court  neither  Alfred  H.  nor 
Thmnas  Ndson  were  entitled  to  any  part  of 
the  ccmtlngent  fee,  and  to  no  part  of  the 
amount  recovered  against  the  rollmiy  com- 
IMiny.  and  since,  as  also  declared  by  the  court 
two-tbirds  of  60  per  cent,  of  the  amount  re- 
covered was  all  that  the  petitioners  were  en- 
titled to,  ^ther  under  their  contact  or  on  a 
quantum  mwuit  not  only  as  between  them 
and  niomas  Nelson,  had  he  performed,  but 
also  as  between  them  and  the  widow  and 
diUdren,  therefore  were  the  petitioners  or- 
dered to  pay  the  other  one-third  of  such  o(m- 
ttngent  fee  to  them.  Surely  the  petitioners, 
as  between  them  and  the  widow  and  chil- 
dren, were  entitled  to  their  day  In  court  up- 
on the  question  as  to  their  right  to  compen- 
sation, and  the  amount  thereof,  either,  under 
th^  contract  of  employment  as  found  by 
the  referee,  of  a  contingent  attorney's  fee 
of  50  per  cent.,  or  on  a  quantum  meruit  for 
the  reasonable  value  of  the  services  rendered 
by  them.  But  the  court  summarily  deprived 
them  of  such  a  hearing,  and  without  plead- 
ings or  an  issue,  or  evidence,  or  an  opportu- 
nity to  be  heard,  Judldally  considered  and 
determined  the  rights  of  the  petitioners  In 
such  particular,  when  clearly  no  such  ques- 
tion was  juridically  presented  and  could  not 
judicially  be  omsidered  or'  decided.  That 
such  adjudication,  on  the  face  of  the  record, 
is  wholly  unsupported  by  th?  information  or 
accusation  and  clearly  without  the  Issues, 
and  hence  the  judgment  founded  upon  it  a 
nullity  and  subject  to  attack  whenever  and 
wherever  brought  in  question,  cannot  be 
gainsaid. 

In  this  connection  It  may  be  here  noticed, 
and  as  found  by  the  referee  (finding  No.  9, 
22  Utah,  370,  62  Pac.  913,  53  L.  R.  A.  952,  83 
Am.  St  Rep.  794),  which  finding,  also,  the 
court  approved,  that  Thomas  Nelson  procure 
ed  the  attendance  of  bat  two  witnesses  oth- 
er than  Uniaelf  "at  one  of  the  trials  of  said 


cause,"  the  cause  aealnst  the  railway 
pany.  And  It  Is  shown  that  when  the  first 
trial  resulted  In  plaintiff's  defeat  Thomas 
Nelson  lose  h<^  and  failed  and  refused  to 
procure  the  attendance  of  wltn^ises  at  the 
subsequent  trials,  and  especially  failed  and 
refused  to  aid  the  widow  to  come  from  Cali- 
fornia to  Utah  to  be  a  witness  and  in  attend- 
ance upon  the  trial.  Hence  Evans  &  Rogers, 
at  her  request  and  upon  representations  of 
her  Inability  to  defray  her  exp^ises,  and 
upon  an  agreement  that  she  sbould  repay 
ttiem,  advanced  her  moneys  at  different  times 
for  that  purpose,  and  also  to  procure  the  at- 
tendance of  other  necessary  witnesses,  of 
whom  some  ^ere  b^ond  the  jurisdiction  of 
the  court  and  to  take  depositions.  Wbat- 
ever  different  opinions  may  be  entertained  as 
to  the  propriety  of  an  attorney  so  assisting 
his  client.lt  certainly  ought  not  to  be  said 
that  the  former  was  unfaithful  to  or  derdlct 
in  not  protecting  the  latter.  And  upon  the 
record  it  Is  very  evident  that  had  not  the 
petitioners  so  assisted  the  widow,  and  had 
they  not  so  perseveringly  maintained  and 
upheld  the  cause  In  h^  behalf,  notwithstand- 
ing defeat  upon  defeat,  neither  she  nor  the 
children  would  have  recovered  anything. 

[27]  And,  lastly,  the  observations  of  the 
court  in  the  opinion  (22  Utah.  380,  62  Pac. 
913,  53  L.  R.  A.  952.  83  Am.  St  Rep.  794), 
concerning  a  contract  In  the  case  of  Groco 
V.  O.  S.  li.  R.  Co.,  18  Utah  811,  54  Pac.  986, 
44  I/.  R.  A.  2^  between  (Troco  and  Evans 
Rogers,  his  attorneys  in  that  case,  are  also 
wholly  without .  the  issues.  In  the  Croco. 
Case  the  railroad  company,  r^resented  by 
the  same  counsel  who  presented  the  original 
accusation  in  this  cause,  sought  to  avail  tt- 
sdf  a^lnst  the  (4iarged  negligence,  and  to 
defeat  a  recovery  for  injuries  alleged  to  have 
been  sustained  by  Croco  by  reason  of  sa<^ 
negligence,  on  the  ground  that  Croco,  Ui9 
plaintiff,  had  entered  Into  an  alleged  cham- 
pertous  contract  with  his  attorneys,  Eivans  ft 
Rpgers.  The  court  held  that  the  railroad 
company,  being  a  stranger  to  the  contract 
could  not  avail  itself  of  such  a  defaise,  and 
could  not  on  that  ground  "avoid  a  legal  11a- 
blllty  because  tfte  plaintiff  and  his  attorneys 
may  have  entered  Into  a  champertous. con- 
tract to  enforce  the  obligation,"  and  that  the 
maldng  of  such  a  ccmtract  was  wholly  im- 
material to  the  determination  of  the  rights 
of  the  plaintiff,  Croco,  and  the  liability  of. 
the  def^dant  railroad  company.  In  the 
opinion  in  Re  Bvans  ft  Rogers,  22  Utah.  380. 
62  Pac.  913,  53  L.  R.  A.  952,  83  Am.  St  Hep. 
794,  It  will  be  seen  that  the  court  took  judi- 
cial notice  of  the  record  of  the  Croco  Case, 
and  by  a  resort  to  such  method  found  and 
stated  the  terms  of  the  Croco  contract  and 
observed  that  "the  present  instance  Is  not 
the  only  one  In  which  the  respondents  have 
made  champertous  contracts  In  the  pursuit 
of  their  profession  as  attorneys."  Thus  the 
court  by  such  method,  took  the  record  of  the 
(^oco  Oaae^  to  whidL  the  petltitHwrs  were 
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neither  real  nor  Domlnal  parties,  and  where 
the  gueBtion  as  to  the  terms  and  character 
of  the  contract  w&B  wholly  Immaterial,  as 
binding  adml&slons  of  fact  against  the  petl- 
tioners  In  a  wholly  different  proceeding  In- 
rolTing  entirely  different  issues  and  l>etween 
wholly  different  parties.  And  this,  too,  as 
against  the  sworn  testimony  as  to  the  terms 
of  that  contract  and  the  intention  of  the  par- 
ties that  the  [petitioners  were  only  to  advance 
snch  coats,  and  not  themselves  to  pay  and 
discharge  them.  In  the  Croco  Case,  as  can 
be  seen  from  a  reeding  of  the  opinion,  It  wa^ 
not  found  nor  determined  that  the  petitioners 
h&d  entered  into  snch  a  contract  as  stated  by 
the  court  in  the  opinion  In  Re  Evans  & 
Rogers.  In  the  former  case  the  railroad 
Company  requested  the  trial  court  to  charge 
that  the  plaintiff,  Croco,  had  "entered  Into  a 
contract  with  his  attorneys,  whereby"  they 
had  agreed  "to  pay  the  costs  required  to  be 
advanced  to  the  clerk"  and  other  costs,  and 
for  that  reason  the  plaintiff  was  "not  en- 
titled to  recover"  anything  in  that  actl&n. 
The  trial  court  refused  to  so  charge;  and 
this  court,  for  the  reastms  heretofore  given, 
affirmed  the  ruling.  Why  should  It  there- 
after be  said  that  such  a  [Hwceedlng  consti- 
tutes an  admission,  even  as  to  a  party  to  the 
record,  and  as  evidence  against  him  as  to  the 
terms  or  character  of  such  a  contract?  If 
a  litigant  in  a  case  requests  the  court  to 
charge  upon  assumed  or  asserted  facts  stat- 
ed in  a  request,  and  the  court  refuses  to  so 
charge,  shall  it  then  be  said  that  his  adver- 
sary In  the  cause  may  thereafter  be  held  to 
a  binding  admission  of  such  facts,  and  as 
evidence  against  him?  And  shall  It  further 
be  said  that  his  attorney  or  attorneys  are 
also  held  to  such  a  binding  admission  of  such 
facts,  and  as  evidence  against  them.  In  a 
wholly  different  proceeding  and  between  dif- 
ferent parties?  The  mere  statement  of  the 
pn^positlon  would  seem  to  be  ael(-«ondemn- 
tng. 

121]  But  wliatever  may  have  been  the 
terms  or  character  of  the  Croco  contract,  it 
is  Indisputably  true  that  it  was  not  the  trans- 
action, nor  any  part  thereof,  mentioned  or 
referred  to  In  the  Information.  It  Is  well 
settled  that,  when  one  is  charged  In  an  in- 
formation with  a  specific  offense  or  offenses, 
it  is  not  permissible  to  show  other  similar 
claimed  offenses,  except  in  cases  where  It  is 
proper  to  prove  a  scienter ;  and  for  weightier 
reasons  is  it  improper  to  Import  snch  ma:t- 
ters  Into  a  case  under  the  doctrine  of  judi- 
cial notice.  Here  the  court  not  only  found 
and  stated  the  terms  of  the  Croco  contract 
by  resorting  to  and  Invoking  such  doctrine 
(22  Utah,  380.  62  Pac.  913,  53  L.  U.  A.  052, 
83  Am.  St.  Rep.  794),  but  also,  by  such  meth- 
od, inadvertently  made  such  fact  and  trans- 
action one  of  the  issues,  and  upon  it  con- 
demned the  petitioners,  unheard.  On  that 
question  they  neither  had  their  day  in  court 
In  the  Croco  Case  nor  In  this. 

[Ill  Facts  so  found  and  findings  so  made 


without  the  Issues,  and  found  and  made  by 
methods  at  variance  with  the  forms  and 
practice  of  the  court,  and  unauthorized  by 
law,  cannot  support  a  Judgment  And  for 
th0  reasons  heretofore  given  upon  such  a 
foundation  rests  the  Judgment  under  ctm- 
sideratlon.  That  It  works  an  irreparable  and 
continuing  Injury  to  the  petitioners  In  the 
practice  of  their  profession,  who,  as  the  court 
stated  in  its  opinion  (22  Utah,  388,  82  Pac. 
919,-03  Ia  R.  A.  952,  88  Am.  St  Rep.  794), 
"have  for  a  long  time  maintained  a  good 
standing  bef<»%  the  courts  of  this  state,  and 
are  men  of  good  morals,"  must  be  conceded. 
No  good  reason  exlsta  why  such  a  Judgment 
should  be  pvmltted  to  stand,  which,  flioogli 
a  nullity,  yet  so  aifpaiently  and  eolemnly 
Impeadiea  ttie  **gooA  rtanding"  and  "the  mor- 
als" of  the  petitioners,  and  ao  Injnrloaaly 
affects  tbem  In  their  calling.  If  Oie  peti> 
tioners  were  oitttled  to  Oie  demanded  re- 
lief bad  they,  npni  Urn  groonds  and  con- 
sideraUoDa  now  urg^,  applied  tberefor  wlQi- 
in  the  time  prescribed  by  the  statute  and 
rules  of  court  jCor  tb6  making  of  appllcatto&a 
for  a  rehearlngi  we  see  no  good  Teasm  wby 
they  woe  not  at  any  time  thereafter,  or  are 
not  now,  entitled  thweto ;  tov  loagtli  of  years 
vrill  not  make  tbAt  good  wblch,  on  Oie  face 
of  the  record.  Is  a  nullity. 

From  these  views  it  necessarily  CoHowb 
that  the  Judgment  ought  to  be  held  for 
naught  and  vacated.  The  farther  que^tm 
arises  as  to  what  further  order  or  Judgment 
in  the  premlms  should  now  be  made.  As  has 
been  aeai,  the  Alfred  H.  Nelson  «mtract, 
as  alleged  In  the  Thomas  Nctoon  c<»nplalnt 
and  in  the  Information,  with  respect  to  the 
petitioners'  undertaking  to  themselves  pay 
and  discharge  the  costs  In  the  suit  against 
the  railway  company,  la  champertous  and 
illegal ;  but  confessedly  there  is  no  evidence 
to  show  the  making  of  such  a  contract  The 
finding  of  the  court  on  the  1^1  Action  and 
the  erroneous  a«tumption  of  an  admission 
by  failure  of  denial— the  only  things  pointed 
to  in  support  of  the  making  of  snob  a  con- 
tract— do  not.  as  heretofore  shown,  support 
theconcluslon  that  such  a  contract  was  made. 
The  charge,  then,  with  respect  to  tlie  making 
of  that  contract,  as  to  the  petitlonerB'  agree- 
ment to  pay  and  discharge  such  costs,  the 
gravamen  of  the  charged  offense  of  cham- 
perty, and  as  alleged  In  the  Thomas  Nelson 
complaint  and  In  the  Information,  Is  ^olly 
unsupported. 

[30]  The  Thomas  Nelson  contract  Exhib- 
it A,  Is  not  itself  champertous.  Nether  was 
It,  as  heretofore  shown,  held  champertods 
or  illegal  in  the  case  of  Thomas  Nelson  v. 
Evans  &  Rogers,  supra.  The  contract  as 
alleged  In  the  complaint  in  that  action,  was 
held  champertous  and  Illegal,  but  by  reason 
of  the  allegatlotts  that  the  petitioners  had 
Agreed  to  pay  and  discharge  the  costs  refer- 
red to — terms,  as  faei^tofore  shown,  of  the' 
Alfred  H.  Nelson  contnct  bnt  not  of  the' 
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Thomas  Nelson  contract  And  from  a  read- 
ing of  the  opinloii  It  would  seem  that,  bad 
tbe  complaint  not  contained  such  all^- 
tloDS,  the  contract  wonld  not  have  been  held 
champertous  or  lliegaL  And  the  only  claim 
made  that  the  Thomas  Nelson  contract,  Ex- 
hibit A,  iB  Champertons  is  by  reading  Into 
it  the  allied  terms  of  the  Alfred  H.  Nelson 
contract  with  respect  to  the  petitioners'  al- 
leged agreement  to  pay  and  discharge  snch 
costs,  or  by  assuming  tiiat  the  Thomas  Nel- 
son contract  was  lodnced  by.  or  substltated 
for,  the  Alfred  H.  Nelson  contract  in  such 
particular.  But  since  tbe  charge  and  the 
allegations  that  the  Alfred  H.  Nelson  con- 
tract contained  terms  by  which  the  peti- 
tioners had  agreed  to  pay  or  discharge  such 
costs,  or  that  they  otherwise  had  agreed  to 
do  BO,  are  wholly  unsupported,  it  follows 
that  no  such  terms  can  be  read  Into  tbe 
Thomas  Nelson  contract;  nor,  for  that  rea- 
son, can  it  be  said  that  It  was  substituted 
fOr,  or  Induced  or  influenced  by,  or  tainted 
wltti,  any  sach  terms  or  agreement  to  pay 
and  discharge  each  costs.  And  since  the 
nomas  Nelson  contract  is  not  Itself  cham- 
pertons, and  Is  not  claimed  to  be  so,  it  fal- 
lows that  the  charge  that  the  petitioners 
had  entered  Into  a  champertons  contract  with 
Thomas  Nelson  is  also  wholly  unsupported; 
and  BO  tiie  whole  of  the  <duirge  preferred 
against  them  by  tlie  information  standa  whol- 
ly unsupported. 

Tlxm,  to  recapitulate,  the  case  as  to  the 
charged  ofTense  of  diamperty  is  this :  Thom- 
as Nelson,  in  his  suit  af^nst  the  petitioners, 
erroneously  or  fals^y  alleged  terms  of  the 
Alfred  H.  Nelson  contract  with  respect  to 
ttielr  undertaking  to  themselves  pay  and  dis- 
charge the  costs  In  the  suit  against  the  rail- 
way company,  a  diampertous  contract,  and 
then  alleged  that,  in  connection  therewith, 
they  made  a  contract  with  him,  which  Is  not 
Itself  champertons.  By  reason  of  such  er- 
roneons  or  false  allegations  they  demurred 
him  out  of  court  Then,  Instead  of  declaring 
on  his  contract  as  It  in  fact  existed,  or  on 
a.  qaantum  meruit  he  preferred  charges  of 
disbarment  against  tbe  petitioners,  alleging 
that  they  bad  made  a  champertons  contract 
with  Alfred  H.  I^elson,  as  in  his  (Thomas 
Nelson's)  complaint  alleged,  and  that  in  con- 
nection therewith,  they  also  had  made  a 
champertoua  contract  with  him.  The  evi- 
dence wholly  failed  to  show  the  making  of 
snch  a  contract  with  Alfred  H.  Nelson ;  and 
the  findings  of  tbe  referee,  based  on  the  evl- 
dence,  showed  that  no  such  contract  was  In 
Ikct  made.  And  hence  both  the  evidence  and 
the  findings  showed  the  allegations  of  tbe 
information  and  of  tbe  Thomas  Nelson  com- 
plaint In  such  particular,  to  be  untrue.  The 
court  nevertheless  accepted  them  as  true 
upon  a  misapplied  legal  fiction  and  an  er- 
roneous assumption  of  an  admission,  and 
thereupon  found  the  petitioners  guilty,  and 
(hen  pronounced  a  Judgment  against  them 
m  mattsn  wbolly  wlthoat  the  Issuea. 


These  <;^e8tlon8  have  all  beoi  fully  present- 
ed and  argued  and  submitted  on  this  applica- 
tion. We  do  not  see  anything  that  can  be 
presented  in  addition  to  what  has  already 
been  pre  sea  ted  on  a  further  review  of  or  re- 
hearing on  the  record.  It  therefore  is  or- 
dered  and  adjudged  that  the  Judgment  here- 
tofore made  and  entered  in  the  case  of  In 
re  Elvans  4:  Rogers,  22  Utah,  SW,  62  Paa 
013,  68  L.  B.  A.  952,  83  Am.  St  Rep.  794. 
be,  and  the  same  hereby  is,  annulled  and 
vacated ;  that  the  charge  or  accusation  pre- 
ferred against  them  is  not  supported  by  any 
evidence;  and  that  they,  on  the  record,  ou^ 
to  b^  and  hmby  are^  exonerated  and  dla- 
diarged.  Sodi  !■  the  miier. 

Mccarty,  a  J.  I  concur.  Rev.  Stat 
1898,  S  120,  so  far  as  material,  provides:  "An 
attorney  and  counselor  may  be  removed  or 
suspended  by  the  Supreme  Court  •  •  • 
for  any  of  the  following  causes:  •••<!) 
His  conviction  of  felony  or  misdaneanor,  in- 
volving moral  turpitude.  In  which  case  the 
record  of  conviction  is  conclusive  evidence. 
(2)  *  *  •  Any  violation  of  the  oath  taken 
by  him  or  of  his  duties  as  such  atttmiey  and 
counselor.  * '  *  *  (5)  For  any  other  act  to 
which  such  a  consequence  Is  by  law  attach- 
ed." Section  122  reads:  "Proceedings  to  re- 
move or  suspend  an  attorney  and  counselor 
under  the  first  subdivision  of  section  120 
must  be  taken  by  tiie  court  on  the  receipt  of 
a  certified  copy  of  the  conviction.  Proceed- 
ings in  other  cases  may  be  taken  by  the 
conrt  for  matters  within  its  knowledge,  or 
may  be  taken  upon  the  Information  of  anoth- 
er." Section  128:  "If  the  proceedings  are 
upon  tbe  information 'of  another,  the  accusa- 
tion must  be  in  writing."  Section  124:  rPbe 
accusation  must  state  the  matters  charged, 
and  be  verified  by  the  oath  of  some  person 
to  the  effect  that  the  charges  therein  contain- 
ed are  tme."  Section  130:  "If  the  accused 
*  *  *  deny  the  matters  charged,  the  court 
must  at  such  time  as  it  may  appoint  pro- 
ceed to  try  the  accusation."   (Italics  mine.) 

[31]  The  proceedings  in  Question  were  in- 
stitnted  under  sections  128  and  124;  hence 
the  only  matter  the  court  was  called  upon  to 
try  was  tbe  matter  charged  in  the  informa- 
tion. The  entire  record  of  the  proceedings, 
with  tbe  exception  of  tbe  original  informa- 
tion upon  which  the  proceedings  were  baaedr 
Is  before  us,  and  clearly  shows,  independent 
of  the  substituted  information  filed  In  tbe 
cause,  that  the  only  charge  made  against 
Evans  and  Rogers  was  that  of  champerty.  A 
demurrer  was  Interposed  by,  Evans  and  Rog- 
ers to  tbe  information.  Typewritten  briefs 
were  filed,  In  which  the  qaesUon  raised 
by  the  demurrer  was  stated  and  diseased 
by  counsel  for  Evans  and  Rogers  and  by 
the  Attorney  General,  who  appeared  in  the 
cause  as  counsel  for  the  state.  The  Attorney 
General,  In  his  brief,  illustrated  the  que»- 
Uou  presented  by  the  demurrer  in  the  fol- 
lowing language:   "The  Question  for  oon- 
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Bideration  In'  this  case  arises  upon  tbe  demnr* 
rer  to  tbe  InlbrmaUon  filed  In  tbls  court, 
*.  *  *.  charging  respondents,  Evans  and 
Rogers,  with  having  entered  Into  a  champei^ 
tons  contract,  and  to  have  bem  gollty  of 
acts  Inconsistent  with  their  office,  ete.  *  *  * 
This  conrt  has  held,  in  the  case  aC  Nelson  v. 
Brans  &  Rogers,  21  Utah,  203,  60  Pac.  B57, 
that  the  contract  made  betvreen  tbe  respond- 
ents and  Nelson  was  champertons,  and  say 
In  that  opinion  that  'counsel  for  the  defendr 
ants  (defendants  being  respondents  in  this 
case),  In  BaK>ort  of  the  demurrer,  dalmed 
that  tbe  facts  as  stated  in  the  complaint 
show  that  It  does  not  state  a  cause  of  action, 
for  the  reason  that  it  appears  tharefrom 
that  tile  contract  made  as  there  alleged  was 
cbampertons  as  between  the  partlea  there- 
to. •  *  *  *  The  contract  entered'  into  by 
respondents  having  beoi  declared  to  be 
champertous  by  this  court,  and  It  farther  ap- 
pearing tiiat  the/ respondents  avoided  sudi 
contract  on  the  ground  of  Its  champertous 
nature,  the  ^e»tion  for  detenUnaUm  ia  aa 
to  ickether  or  not  such  oottduot  on  the  part 
of  attorneys  and  oouneelora  at  law  fo 
otent  coiMe  for  MaimrmeiUJ"   (Italics  mine.) 

In  the  respondents'  brief  It  was  said:  "The 
sole  Question  for  determination  by  the  conrt 
Is  as  to  wfaethM  the  information  filed 
*  *  *  states  snch  a,  case  as  to  lead  the 
court  to  the  conclusbm  that  the  respondraito 
are  vnflt  to  practice  at  this  bar.  •  *  • 
Tbe  ctorge  is  that  respondents  *enfered  into 
on  Wilawful,  champertoua  eontraot  with  Al- 
fred H.  Nelson,  deceased.'  And  that  Hhep  al- 
to entered  into  tm  wdawful  and  t^mpertotu 
eontraot  with  one  l%om«u  ifelaon,  •  *  •  ' 
In  other  words,  npon  this  bearing  the  «oIe 
^eetion  for  oonaideratton  iB  aeto  whether,  if 
en  attorney  enters  into  a  ehamp&rtoue  con- 
tract, that  U  a  euflMent  ffround  for  disbar- 
ment.*'  (Italics  mine.) 

In  nether  of  the  brl^  mentioned  is  there 
any  stotement,  suggestion,  or  word  to  the 
effect  that  Evanr  and  Bx^&ea,  or  rither  of 
them,  had  in  their  possession  a  dollar  that 
belonged  to  the  estate  of  Charles  A.  Nelson, 
deceased,  or  to  any  of  the  beneficiaries  therer 
o£  Nor  is  there  a  suggestion  that  they,  or 
either  of  them,  was  in  any  respect  unfalth- 
fnl  to,  or  nnmlndfol  of,  their  elleit's  interest 
in  the  case  of  Nelson  v.  Soutiiem  Pacific 
Railway  Company,  to  which  tbe  contract  in 
qnestlon  referred,  or  that  they  were  derelict 
In  their  duty  to  their  clients  In  any  otber 
case  or  cases.  The  only  (juestion  discussed 
In  the  briefs  was  the  question  of  whether  the 
contracts  mentioned  were  champertous.  Fur- 
thermore, the  findings  of  fact  proposed  and 
submitted  by  tbe  relator  in  the  disbannent 
proceedings  to  the  referee  as  the  findings  in 
the  case  are  among  the  papers  on  file  herein, 
and  they  contain  no  statement,  nor  even  a 
snaEestion,  from  which  it  can  be  Inferred 
that  there  was -any  claim  made  at  the  hear- 
ing, or  at  any  other  tim^  that  Evans  and 
Btwers,  or  either  of  thou,  was  wlUiboldin^ 


or  that  tb^  or  either  at  than  had  In  tbehr 
possession,  any  fund  or  money  bdonging  to 
tbe  Charles  A.  Nelson  estate.  Those  pro- 
posed findings  refer  only  to  facts  having  some 
bearing  upon  the  question  of  champerty. 
Moreover,  I  have  read  the  record  containing 
a  transcript  of  the  evidence  snlmiltted  on 
the  hearing  before  the  rtferee,  and  it  shows 
that  no  claim  was  made,  nor  was  It  evoi  sug- 
gested by  the  relator,  the  Attorn^  Oeneral, 
or  by  counsel  who  were  appointed  as  friends 
of  tiie  court  at  the  hearing  on  tbe  merits, 
that  there  was  any  money  due  from  Brans 
and  Bog/ea  or  either  of  them,  or  that  they 
had  any  money  or  fund  in  their  pmsesslon  or 
under  thdr  control  belonging  to  the  Chartes 
A.  Nelson  estate;  nor  was  any  evidence  of- 
fered for  the  pnipose  of  estobllsbii^  any 
snch  fact.  On  the  contrary,  the  record*  as 
made  before  the  referee,  shows  that  the  At- 
torney General,  who  examined  the  witnesses 
called  by  the  stote  and  cross-examined  the 
wltoesses  who  testified  for  respondents  (pe- 
titioners her^),  endeavored  to  show  that 
Thonma.  Nehton  complied  in  every  particular 
with  the  terms  of  the  contract  In  question ; 
and  that  he  (not  the  widow  and  children  of 
Charles  A.  Nelson)  was  In  effect  defrauded 
ont  of  what  was  due  him,  becanse  Evans  & 
Rogers  availed  themsdves  of  the  allied 
champertous  diaraeter  of  the  oontract  aa  a 
def^iae  in  his  snlt  against  them. 

Thomas  Ntison,  who  made  and  subscrib- 
ed to  the  affidavit  upon  wMcb  the  disbar- 
moit  proceedings  were  Instituted,  was  called 
as  a  witness  by  tbe  state,  ai^  testified  In 
part  as  fbllows:  **Q.  Where  did  you  get 
the  affidavit  from;  who  drew  it  up  tor  yon? 
A.  WeU,  I  think  Mr.  WiUlams  drew  the  main 
part  of  It  *  *  *  I  sent  him  the  facto 
first,  and  then  he  put  It  In  form  for  me  and 
sent  It  back  to  me  *  *  *  Q.  Ton  soit 
him  the  fiicts  to  draw  the  affldavita  from  and 
paid  falm  |76 ;  that  is,  to  prepare  the  pliers 
necessaiT  to  Institute  these  proceedings?  A. 
Tes,  sir.  *  *  •  I  wanted  to  place  Mr. 
Evans  and  Risers  on  record  in  the  Suprane 
Court  in  tills  matter,  and  I  told  him  that. 
Q.  I  understand  you  to  say  that  yon  wanted 
to  put  Bvans  &  Rogers  aa  record  In  the  Su- 
preme Court?  A.  If  they  didn't  settle  with 
me.  *  .*  *  Q.  What  yon  were  anidous  for 
was  to  collect  under  your  contract?  A.  I 
wanted  my  money.  *  *  *  I  Inougbt  im>- 
ceedlngB  against  th«m  with  the  hope  of  getting 
my  money.  *  *  *  Q.  Mr.  Nelson,  what  aat^ 
Isfactlon  did  yon  expect  from  plating  Evans 
&  Rogers  on  record  In  this  case?  A.  Well, 
I  don't  know  what  you  would  call  It,  per- 
haps revenge.  *  •  •  Tbey  made  a  con- 
tract with  me  that  they  knew  was  Illegal, 
and  that  they  could  make  void  and  I  could 
not  collect,  and  then  to  teke  advantoge  of 
that  contract  and  deny  It  and  repudiate  It 
aitw  I  had  performed  my  part  of  It" 

And  I  here  remark,  parenthetically,  that 
the  evidence  of  Thomas  Nelson,  above  set 
forth,  which  Is  not  disputed  nor  the  effect  of 
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it  In  any  sense  neutralized  by  tlie  testlmoDy 
of  any  of  tlie  otber  witnesses  wbo  testified 
In  tbe  case,  sbows  that  the  disbarment  pro- 
ceedings. 80  fitr  as  he  was  concemed,  was  a 
case  of  blackmail  to  extort  money  from  Evans 
&  Rogers,  which  this  conrt.  In  the  opinion 
under  consideration,  held  he  was  not  enti- 
tled to  receive.  On  this  phase  of  the  contro- 
versy this  conrt,  so  far  as  material  here,  said 
that  the  services  for  which  "Alfred  H.  Nel- 
Bbn  was,  under  the  agre^ent,  to  receive 
through  Thomas  Nelson,  amounting  to  fl,- 
703.38,  •  ♦  ♦  were  never  rendered."  And, 
again,  the  conrt  said:  "Neither  Alfred  H. 
Nelson  Dor  Thomas  Nelson  was  entitled  to 
receive  any  part  of  the  amount  recovered 
onder  said  contract"  . 

On  the  filing  of  the  report  of  the  referee 
and  the  findings  of  fact  made  by  him,  togeth- 
er with  a  transcript  of  the  evidence  taken  at 
the  hearing,  the  Attorney  General  and  coun- 
sel appointed  by,  and  who  appeared  In  tbe 
cause  as  friends  of,  the  conrt,  jointly  filed  a 
brief  In  the  -cause  on  behalf  of  the  state. 
The  Questions  of  fact  discussed  In  the  brief 
r^te  solely  to  the  conduct  of  Svans  &  Rog- 
ers in  entering  Into  the  alleged  champertous 
contract,  and  the  only  legal  questions  there- 
in discussed  relate  to  the  law  of  champerty. 
The  only  reference  made  In  the  brief  to  the 
matter  which  seems  to  have  Impelled  this 
court  to  make  additional  findings  and  to  ren- 
der the  Judgment  complained  of  Is  the  fol- 
lowing: "We  think  tbe  respondrats  will  not 
thank  their  counsel  for  the  suggestion,  In 
their  brief,  that  tbe  ¥1,606.66  retained  by 
them  Is  the  mon^  of  their  clients,  and  not 
their  own.  This  would  be  shunning  Scylla 
and  falling  Into  Charybdls."  Moreover,  coun- 
sel who  represented  Thomas  Nelson  In  his 
suit  against  Cvans  &  Rogers,  and  who,  after 
fiamillarlzlng  bJms^f  with  all  of  the  facts, 
prepared  the  information  ui>on  which  the 
disbarment  proceedings  were  instituted,  in 
Integrity,  legal  learning,  and  ability  stands 
Ugh  In  bis  prpf^lon.  In  fact,  In  these 
reflects  he  is  regarded  as  tbe  peer  of  any 
monber  of  the  bar  of  this  court  It  Is  -ap- 
parent that  It  did  not  occur  to  him,  neither 
in  tbe  Thomas  Nelson  suit  against  Evans 
ft  Rogers,  in  which  he  sought  to  recover  for 
bis  client  the  $1,703.33,  nor  in  tbe  disbar- 
ment proceedings,  that  this  money  belonged 
to  the  widow  and  children,  and  that  Evans 
ft  Rogers  were  wrongfully  withholding  it 
from  them.  Aa  I  have  stated.  It  was  not 
claimed,  nor  evot  suggested,  either  by  the 
Attorney  General  or  tbe  eminent  counsel  wbo 
appeared  In  tbe  case  as  friends  of  tbe  court, 
that  tbe  widow  and  children,  in  the  order 
and  decree  of  distribution  of  the  money  r»- 
covered,  did  not  receive  every  cent  that  they 
were  ^titled  to  receive.  On  tbe  contrary, 
tbe  only  teaaonable  lnf«renoe  Ibat  can  be 
drawn  fran  tbe  record  Is  that  all  of  the  at- 
taxaey»  maitioned  believed  that  If  It  were 
net  for  tbe  alleged  cbampertoos  character  of 


the  contracts  mentioned  Thomas  Ndson 
would  have  been  entitled  to  receive  this  mon- 
ey ftom  Evans  ft  Rogers.  I  invite  attention 
to  tbe  attitude  of  counsel  for  Thomas  Nel- 
son and  the  attorneys  wbo  appeared  for  the 
state  merely  for  the  purpose  of  showing  that-, 
even  If  it  were  conceded  that  the  widow  and 
children  were  entitled  to  the  11,793.33  men- 
tioned, It  nevertheless  was  a  question  upon 
which  legal  minds  might  well  differ,  and  . 
would  have  a  material  bearing  on  tbe  ques- 
tion of  good  faith  on  tbe  part  of  Evans  & 
Rogers,  who  have  persistently  claimed  that 
they  were  entitled  to  this  money,  and  not 
Thomas  Nelson.  And  I  think  the  only  rea- 
sonable inference  that  can  be  drawn  from 
the  record  is  that  it  never  occurred  to  them 
that  tbe  widow  and  children  were  entitled 
to  any  more  tban  the  one-half  of  the  Judg- 
ment, which  was  paid  them,  until  their  at- 
tention was  called  to  the  brief  filed  In  tbe 
case  by  their  counsel,  in  which  It  was  said: 
"If  Thomas  Nelstm  did  not  perform  the  con- 
sideration he  promised,  via.,  secure  the  at- 
tendance of  tbe  nonresident  witnesses,  then 
Evans  &  Rogers,  who,  by  that  contract,  were 
made  trustees  of  one-thtrd  of  one-half  of  the 
recovery,  would  have  been  grossly  derelict  in 
duty,  violating  the  rights  of  their  clients,  the 
real  beneficiaries,  had  they  paid  said  Thom- 
a&"  Regarding  this  statement  of  counsel 
this  court,  in  the  opinion,  at  page  388  of  22 
Utah,  page  918  of  62  Pac.  (53  L.  R.  A.  9S2, 
83  Am.  8t  Rep.  794),  says:  "The  declaration 
In  tbe  respondents'  brief  that  they  were  made 
trustees  of  that  amount  ($1,793.33)  for  their 
clients,  the  real  beneficiaries,  icm  evidently 
an  afterthought.  At  tbe  argument  before  us, 
when  the  attentton  of  respondents'  counsel 
was  called  to  that  declaration,  one  of  them. 
In  tbe  presence  of  one  of  tbe  respondents, 
*  *  *  notwithstanding  bis  name  was  at- 
tached, as  an  attorney,  to  said  brief,  disput- 
ed that  declaration,  and  declared  that  the 
respondents  were  entitled  to  retain  the  whole 
sum  distributed  to  them."  This  declaration 
on  tbe  part  of  counsel  was  clearly  a  repudia- 
tion of  tbe  statement  made  in  the  brief- 
How,  then,  can  It  be  said  that  Evans  ft  Rog- 
ers admitted  that  they  were  derelict  In  their 
duty  to  their  clients,  and  especially  In  face 
of  their  sworn  testimony,  wherein  th^  claim- 
ed that  they  were,  entitled  to  the  money  dUh 
trlbuted  to  them? 

Neither  the  widow,  nor  any  other  person 
who  was  interested,  either  directly  or  indii^ 
rectly,  in  the  suit  agulnst  tbe  railroad  com- 
pany or  in  tbe  diidbarment  prooeedli^  has 
ever  suggested  or  even  Intimated,  so  far  aa 
shown  by  the  record,  that  the  services  con- 
tracted for  by  the  widow  w<»e  not  fully  per- 
formed in  every  particular.  In  fkct,  the  ler- 
alty  of  tbe  attorneys,  especially  that  ahown 
by  Bvans  &  Rogers,  to  their  clients,  and  tbo 
perseverance  with  which  they  prosecuted 
their  dalm  uialnst  the  railroad  company  vBr 
der  ctrcomstancea  which  tbe  record  abowa 
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wen  of  tbe  most  dlacooraging  character, 
was  blgbly  conuDendable.  Tliey  advanced 
(loaned  the  widow  moncg'  to  enable  ber  to 
come  from  ber  borne  to  C^en  and  be  twea* 
ent  and  testifr  in  the  canse  at  tbe  sereral 
trials  (five  in  number),  and  to  pay  other  nec- 
essary costs  and  expenses.  She  was  there- 
fore advised  that  after  the  first  trial  was 
bad  Bvans  &  Rogers,  In  effect,  carried  on 
tbe  litigation  for  ber  and  finally  brought  it 
to  successful  termination.  For  aught  that 
appears  In  the  record,  the  widow  was  per- 
fectly satisfied  with  the  manner  in  which  the 
case  was  handled  by  Evans  &  Rogers  and 
tbe  outcome  of  it,  and  with  tbe  amount  (one- 
half)  of  the  Judgment  that  was  distributed  to 
her  and  the  childrra.  It  thus  appears  that 
this  question — the  assumed  dereliction  of  du- 
ty on  tbe  part  of  Evans  &  Rogers  to  their 
clients,  and  upon  which  tbe  final  order  In 
the  opinion  is  based — was  by  this  court,  act- 
ing under  a  misconception  of  the  facts,  and 
by  a  misapplication  of  legal  principles  to 
the  facts,  Imported  into  tbe  case  on  its  own 
motion,  after  the  case  was  argued  and  sub- 
mitted. In  tbe  opinion  and  judgment  com- 
plained of  It  Is  said  that  Evans  &  Rogers 
*^ut  into  their  own  pockets"  ¥1,703^  that 
belonged  to  their  cll^ts.  Tbe  court  there- 
fore, without  Its  power  being  invoked,  weat 
entirely  outside  of  tbe  issues  and  in  effect 
adjudged  Evans  &  Rogers  guilty  of  a  crime 
with  which  they  bad  not  been  charged,  and 
concerning  which  no  evidence  was  adduced. 
For  aught  tliat  appears  in  tbe  record,  the 
first  intimation  that  Evans  &  Rogers  receiv- 
ed that  tb^  were  accused  of  having  ap- 
propriated to  tlielr  own  use  their  clients' 
money  was  when  the  opinion  and  Judgmrat 
undOT  consideration  was  announced  by  tbe 
court 

[SI]  It  requires  no  argument  t(^  show  tliat 
the  court,  in  efTect,  adjudging  these  parties 
gunty  of  a  crime  not  charged  in  tbe  infor- 
mation, and  without  giving  them  an  oppor- 
tunity to  be  heard,  acted  without  Jurisdic- 
tion. "Courts  have  no  power  to  adjudicate 
matters  not  involved  in  Issues  in  the  case 
before  them;  and  such  adjudications,  if 
made,  are  not  binding.'  12  Fucy.  PL  &  Pr. 
130,  and  cases  cited  In  note. 

This  court,  in  the  case  of  Haynard  v.  In- 
surance Ass'tt,  14  Utah,  458,  47  Pac.  1030,  re- 
ferring to  certain  facts  found  that  were  not 
within  the  Issues,  said:  "This,  however.  Is 
a  fact  fonnd  outside  of  any  Issues  raised  in 
the  pleadings;  for  nowhere  In  tbe  complaint 
or  answer  does  there  appear  any  reference 
to  Budh  a  by-law,  nor  Is  its  existence  shown 
anywhere  In  the  transcript  or  abstract,  ex- 
e^  in  tbe  findings  of  fact.  A  ftict  found 
ontslde  of  any  Issue  cannot  be  considered  as 
supporting  the  Judgment,  because  facts  not 
In  issue  need  not  be  found;  and,  if  found, 
{he  finding  is  nugatory  and  without  effect** 

In  Gooley*8  Constitutional  Law,  at  p^ 
ass;  the  author,  In  defining  the  term  "due 


process  of  law,"  quotes  and  adopts  the  lan- 
guage of  an  endnemt  aOrocato  and  statesman, 
as  follows:  ■  "By  the  law  ot  the  land'  1> 
most  clearly  Intended  the  general  law — a  law 
which  hears  before  It  coi^enuu^  whldi  iho- 
ceeds  upon  Inquiry,  and  rokdets  Judgment 
only  after  trial.** 

In  Story,  Const  (5th  Bd.)  {  1M6.  the  au- 
thor says:  "When  life  and  liberty  are  in 
question,  there  must.  In  every  instance,  be 
Judicial  proceedings;  and  that  requirement 
implies  an  accusation,  a  hearing  before  an 
impartial  tribunal  with  proper  Jurisdiction, 
and  a  conviction  and  Judgment,  before  the 
punisliment  can  be  Infilcted."  See  3  Words 
and  Phrases,  pp.  2244,  2245. 

In  Windsor  v.  McVeigh,  93  U.  S.  274,  23 
L.  Ed.  914,  the  Supreme  Court  of  the  United 
States,  speaking  through  Mr.  Justice  Field, 
says:  "Wherever  one  is  assailed  In  his  per- 
son or  bis  property,  there  be  may  defend; 
for  the  liability  and  the  right  are  Insepara- 
ble. This  Is  a  principle  of  natural  Justice, 
recognized  as  such  by  the  ctHnmon  Intelli- 
gence and  conscience  of  ail  nations.  A  sen- 
tence of  a  court  pronounced  against 'a  party 
without  hearing  him,  or  giving  him  an  oppor- 
tunity to  be  beard,  la  not  a  Judicial  determS- 
natton  of  his  rights^  and  Is  not  entitled  to  re- 
spect In  any  other  tribunal." 

[3S,  34]  There  iS  another  reason  why  that 
part  of  tlie  opinion  In  which  It  Is  found  that 
Evans  &  Rogers  "put  Into  their  own  pock- 
ets" and  appropriated  to  their  own  use  mon- 
ey that  belonged  to  their  clients  cannot  be 
upheld.  An  order  or  decree  ot  distribution  of 
the  money  recovered  from  the  railroad  com- 
pany was  made  by  tbe  district  court  of  Web- 
er county.  Under  this  decree  one-half  of  the 
fond  was  distributed  to  ttie  widow  and  mi- 
nor children  of  Charles  A.  Nelscm  and  one- 
half  to  Evans  &  Rogers  In  payment  of  th^t 
contingent  fee  due  them  by  the  terms  of  their 
contract  with  tbe  widow  of  Charles  A.  Nel- 
son, through  Alfred  H.  Nelson.  The  law  is 
well  settled  that  a  decree  of  dlstribnUon  In 
probate  proceedings,  after  due  and  legal  no- 
tice, by  a  court  having  Jurisdiction  of  tbe 
subject-matter.  Is  conclusive  as  to  the  fund. 
Items,  and  matters  covered  by  and  properly 
included  within  tbe  decree  until  set  aside  or 
modified  by  the  court  entering  the  decree  in 
the  manner  prescribed  by  law,  or  until  re- 
versed on  appeal. 

In  2  Black  on  Judgments,  1  643,  the  author 
says :  "Thus,  where  a  Judge  of  probate  has, 
by  a  decree  allowed  a  widow  her  distributive 
share  in  her  husband's  estate,  the  accuracy 
of  the  decree,  as  to  tile  amount  1^  law  al- 
lowable to  her,  cannot  be  called  In  qnestttm 
collaterally."  And,  agabi.  In  section  •14,  It 
is  said :  "A  decree  of  the  probate  court  set- 
tling an  executor's  or  admlnlstratorlB  final 
account  and  dlscha^ng  him  from  his  trust, 
after  due  legal  notice,  and  in  the  absence  of 
ftaud.  Is  conclusive  upon  all  matters  or  Items 
whldi  come  dlrecQy  before  the  cour^  until 
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reTermd;  and  It  will  be  preBumed  tiiat  it 
wu  founSed  ui>on  proper  evidence  and  tiiat 
every  prerequisite  to  a  valid  discharge  was 
complied  with;  nor  can  the  decree  be  im- 
peached in  any  collateral  proceeding." 

In  23  Oyc.  1056  the  text,  which  ia  written 
by  this  same  author,  contains  the  following 
terse  statement  of  the  rule  as  applied  to 
Judigmeats  generally :  "A  Judgment  rendered 
by  a  court  having  Jurisdiction  of  the  parties 
and  the  subject-matter,  unless  reversed  or 
annulled  In  some  proper  proceeding.  Is  not 
open  to  contradiction  or  impeachment  In  re- 
spect to  Its  validity,  verity,  or  binding  effect, 
by  parties  or  privies,  In  any  collateral  action 
or  proceeding."  And  on  page  1061  the  same 
author  says :  "Orders  and  decrees  of  a  sur- 
rogate, or  of  a  probate  or  orphans'  cottrt.  In 
any  case  in  which  Jurisdiction  has  attached, 
are  not  open  to  contradiction  or  re-examlna- 
tlon  in  any  collateral  proceeding."  And, 
again,  on  page  1063,  after  Illustrating  what 
constitutes  a  direct  attack  on  a  Judgment, 
the  same  author  says:  "On  the  other  hand, 
If  the  action  or  proceeding  has  an  Independ- 
ent purpose  and  contemplates  some  other  re- 
lief or  result,  although  the  overturning  of 
the  Judgment  may  be  important  or  even  nec- 
essary to  ItiT  success,  then  the  attack  upon 
the  Judgment  is  collateral.  This  Is  the  case 
where  the  proceeding  Is  founded  directly  np- 
<m  the  Judgment  In  question,  or  upon  any  of 
its  Incidents  or  consequences  as  a  Judgment, 
or  where  the  Judgment  forms  a  part  of  the 
idaintlfrs  title,  or  of  the  evidence  by  which 
his  claim  Is  supported." 

The  order  and  Judgment  of  this  court  re- 
quiring Evans  &  Bogers  to  deposit  with  the 
clerk  of  this  court  $1,783.33,  with  interest 
thweon,  "for  the  use  and  benefit  of  the  wid- 
ow and  minor  children  of  Charles  A.  Nelson," 
was,  at  least,  a  partial  annulment  of  the  or- 
der and  decree  of  distribution  theretofore 
made  by  the  district  court  <>f  Weber  county 
of  the  money  recovered  from  the  railroad 
company  in  the  suit  mentioned.  This  court, 
by  thns  collaterally  Impeaching  and  In  effect 
annnlllng  the  order  and  decree  of  the  district 
court,  clearly  acted  without  Jurisdiction.  I 
do  not  wtsb  to  be  nnderstood  as  holding  that 
this  court  may  not.  In  a  proper  proceeding, 
order  an  attorney  and  counselor  at  law  li- 
censed to  practice  before  the  courts  of  rec- 
ord of  Ibis  state,  who  wrongfully  withholds 
money  or  funds  from  his  clients,  to  account 
to  them  for  such  mon^  or  funds,  and,  if  he 
f%iJ9  to  comply  with  the  order,  to  suspend 
or  permanently  disbar*  him.  If  this  court, 
when  ita  attrition  was  called  to  the  order 
and  decree  of  distribution,  had  refused  to  be 
bound  by  any  feature  of  it,  on  the  ground 
that  it  waa  absolutely  void  because  of  the 
alleged  champertous  features  of  the  con- 
tract under  which  it  was  obtained,  and  had 
required  Evans  &  Bogers  to  pay  the  entire 
sum  retained  by  them,  under  the  decree,  Into 
court,  and  left  them  to  recover  for  their 


services  qq  a  quantum  mrault,  It  mii^t  be  ir> 
gned  with  much  force  that,  since  they  wtre 
officers  of  tlie  court,  mutt  an  order,  under 
the  circumstances,  would  have  some  legal 
basis  upon  which  to  stand.  This  court,  how- 
ever, did  not  make  the  order  requiring  Evans 
tk  Bogers  to  pay  to  the  clerk  of  this  court, 
for  the  use  and  benefit  of  the  widow  and 
children,  the  ¥1,793.33  mentioned,  on  the 
ground  that  the  order  and  decree  under 
which  they  retained  the  money  was  void. 
The  court,  by  making  Its  order,  recognized 
tbe  validity  of  the  decree  of  distribution,  and, 
in  effect,  held  that  the  basis  upon  which  the 
distribution  of  the  fond  was  made  waa  ineq- 
uitable ;  and  the  order  made  was,  in  effect, 
a  modification  of  the  decree. 

No  claim  was  made,  nor  was  thexe  any  in- 
timation by  any  one  at  the  bearing  of  the 
disbarment  proceedings,  so  far  as  shown  by 
the  record,  that  Evans  and  Bogers,  or  either 
of  them.  Induced  the  court  to  make  and  en- 
ter the  order  and  decree  of  distribution  of 
tbe  money  recovered  In  the  suit  against  the 
railroad  company  to  the  parties  entitled 
thereto  through  misrepresentation  or  other 
unprofessional  conduct.  In  fact,  this  ques- 
tion, as  hereinbefore  stated,  was  not  an  is- 
sue in  the  proceedings.  It  was  incidentally 
referred  to  by  David  Evans  In  his  testimony 
regarding  the  settlemoit  which  he  claimed 
be  bad  with  Mrs.  Nelson  and  Thomas  A.  Nd- 
son.  In  the  opinion  it  is  said:  '*It  anpears 
from  the  record  tlutt  Alfred  H.  Ndnm,  tbA 
administrator,  was  fttaeoit  from'  the  state 
when  tiie  order  of  distribution  was  made; 
and,  while  it  does  not  in  express  terms  ap- 
pear that  Evans  &  Bogers  obtained  the  or- 
def  of  distribution,  ft  is  inferable  tiiat  Oiey 
did.  'Whether  they  did  or  did  not  procure 
tbe  order,  they  knew  oi  Its  provision^  and 
recelrad  one-half  of  the  recovery  with  taU 
knowledge  of  all  Uie  facts  in  the  case.  Nei- 
ther does  it  appear  that  the  widow,  nor  any' 
one  legally  qnalifled  to  act  fbr  the  minor  chil- 
dren, appeared  or  was  represented  in  the  . 
proceeding  In  which  said  order  was  granted, 
or  that  Evans  &  Bogers  advised  the  widow, 
or  any  representative  of  the  minor  children, 
that  the  widow  and  minor  children  were  en- 
titled to  $1,793.33  more  than  allowed  them 
by  the  order  of  distribution." 

[3fi]  In  the  absence  of  any  showing  to  the 
contrary,  the  presumption  is  that  the  order 
and  decree  of  distribution  made  and  entered 
by  the  district  court  were  regular  and  prop- 
er. Black  on  Judgments,  j  270  ;  23  Cyc 
1047.  There  is  absolutely  nothing  in  the 
record  from  which  it  can  be  inferred  that 
there  was  any  irregularity  whatever  iu  Oie 
proceedings  lending  up  to  and  which  cul- 
minated in  the  making  of  the  order  and  de- 
cree of  distribution.  The  hinguage  of  the 
opinion  above  set  forth,  however,  seems  to 
iuii)ly  that  some  undue  advantage  was  taken 
of  the  widow,  and  (diildreu  by  Evana  &  Bog- 
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UK,  or  with  their  conotTance;  yrhea  the  or- 
der and  decree  of  dUtrlbntloii  was  procured. 
The  aaJj  evidence  In  the  record  on  that  qnes- 
tiou  was  givea  by  Mr.  Evans,  and  Is  as  fol- 
lows: "Q.  The  Jndginakt  was  affirmed  by 
the  Satweme  Oonrt  of  the  state?  A.  Yes; 
and  the  money  was  dlstrltmted  to  the  iwoper 
parties— Urs.  Nelson  getting  cme-balf  under 
the  contract  which  we  made.  Q.  It  was  not 
paid  to  A.  H.  Kelson,  as  admlnlBtrator?  A. 
A.  H.  Nelson  had  left  in  the  meenUme,  and 
these  payments  were  all  made  under,  the  or- 
der of  the  conrt— the  matter  was  in  the 
court,  and  the  matter  of  the  estate  of  Oharles 
A.  Nelson,  deceased,  was  pending,  and.  Nel- 
son being  absent,  Hie  whole  matter  was  re- 
ferred to  the  Second  Judldal  district  oonrt. 

*  *  *  and  the  money  dlstribated  In  this 
way  under  the  order  of  the  conrt  Q.  How 
was  the  money  distributed  under  the  order 
of  the  court?  A.  It  was  distributed  one-half 
to  the  widow  and  her  two  children  and  one- 
half  to  Evans  &  Rogers  as  fees  in  the  case, 
aside  from  the  witness'  fees,  clerk's  fees,  etc., 
which  were  recovered  that  was  paid  to  the 
several  parties  entitled  to  It  Mr.  Nelson 
then,  after  the  money  had  been  recovered, 
and  having  refused  at  that  time  to  do  any- 
thing, demanded  fulllUment  of  that  contract 
which  is  marked  here  'Exhibit  A.' " 

And  further  along  in  his  testimony  he  said: 
"I  would  like  to  sta^e  right  in  that  connec- 
tion, too,  that  at  the  time  I  came  to  settle 
with  Mr.  Nelson,  to  settle  with  all  the  par- 
ties, they  were  all  present,  the  widow.  Nel- 
son, and  all  interested;  that  Nelson  insisted 
that  we  had  made  a  contract  Avlth  him  by 
which  we  agreed  to  pay  him  one-half  of  our 
fees  In  the  Saunders  Case  and  one-half  in 
the  Nelson  Case,  and  I  told  him  that  no 
such  contract  was  made  at  all,  and  he  seem- 
ed to  be  somewhat  dissatisfied  about  It  and 
be  figured  up  all  the  money  which  he  had 
expended  in  procuring  witnesses,  •  •  * 
and  he  was  paid  by  the  parties  in  the  manner 
which  I  have  suggested,  somewhere  in  ex- 
cess of  tliat  which  he  advanced ;  and  I  sup- 
posed the  thing  was  all  satisfactory  until  he 
ramc  In  the  next  day  and  said  he  had  a  con- 
tract which  we  made  with  him  In  the  Nelson 
Case,  and  exacted  a  settlement  for  that  and 

*  *  *  stated  that  If  that  contract  was 
not  fulfilled  he  would  sue  us." 

The  foregoing  Is  the  only  evidence  in  the 
record  bearing  upon  the  distribution  of  the 
fund  In  question  under  the  order  of  the 
court 

[SI]  I  now  come  to  the  question,  and  the 
only  question,  that  was  in  Issue  in  the  dis- 
barment proceedings,  namely,  were  the  two 
contracts  In  question,  or  either  of  them, 
chanipertous?  I  refer  to  the  contract  en- 
tered into  by  Evans  &  Rogers  and  Alfred  H. 
Nelson,  on  the  one  hand,  and  the  widow  of 
Charles  A.  Nelson,  on  the  other,  and  the  con- 
tract entered  Into  between  Evantt  ft  Rogers 
and  Thomas  Nelson.   I  am  clearly  of  the 


oplnimi  that  nether  of  the  contracts  was 
champertons,  as  the  term  is  now  defined  and 
understood.  Nor  do  I  think  that  either  of 
them  was  against  sound  public  policy.  The 
contract  under  which  Evans  &  Bogere 
resented  the  widow  and  children  of  Gbarles 
A.  Nelson  in  the  prosecntton  of  tbeSx  dalm 
against  the  railroad  company  was  made  with 
the  widow,  through  Alfred  H.  Nelson.  Tba 
evidence,  wltlioat  conflict  shows  tiiat  she 
authorised  Alfred  H.  Ndson  to  make  the  6oor 
tract;  and  the  evidence  Is  ondispnted  that 
the  contract  was  made  before  Alfred  H.  Nel* 
son  was  appointed  administrator  of  the 
tate  of  (Carles  A.  Nelson  deceased.  Mr.  Rog- 
ers testified,  and  the  evidence  la  corroborat- 
ed by  the  testimony  of  other  witnesses  and 
not  dlqinted  iKf  any,  as  follow:  "A.  H.  Nd- 
son,  •  *  *  In  February,  1882,  came  into 
the  ofllce  of  Bvans  ft  Rogers,  •  •  •  and 
apprised  me  of  the  fftct  that  hie  brotlier, 
Charles  Nelson,  had  been  killed  in  the  pre- 
vious January,  while  transporting  a  car  load 
of  sheep  from  Nevada  to  California,  and 
showed  me  some  letters  which  he  had  from 
the  widow  of  Charles  Nelson,  asking  bim  to 
lo<^  into  the  matter  or  cause  of  her  bus- 
band's  death,  and  furnished  him  In  the  let- 
ter the  names  of  persons  who  'were  eyewit- 
nesses to  the  cause  of  his  death.  He  also 
had  a  newspaper  clipping  from  some  Nevada 
paper,  purporting  to  contain  an  account  of 
his  brother's  death  and  cause  of  It,  and  con- 
sulted me  about  it  And  the  result  of  the 
conversation  was  that  he  was  advised  by  me 
to  write  for  further  particulars  In  regard  to 
the  master.  He  received  another  letter  from 
his  sister-in-law,  the  widow  of  Charles  Nd- 
son.  In  which  she  stated  that  she  placed  tlie 
matter  enticely  in  hla  hands  as  her  attor^ 
ney,  and  desired  him  to  do  everything  whldi 
was  necessary  to  secure  compensation  from 
the  Southern  Pacific  Company  for  the  neg- 
ligent Idlling  of  her  husband,  and  directed 
him,  if  he  saw  fit  to  employ  other  attorneys 
to  assist  him  In  the  case.  •  •  •  We 
agreed  to  make  a  contract  to  prosecute  the 
case  on  behalf  of  the  widow  and  her  minor 
children  against  the  company  for  GO  per  cent. 
of  whatever  sum  was  recovered,  the  60  per 
cent,  compensation  to  be  divided  t>etweett  A 
H.  Nelson  and  Evans  &  Rogers,  he  to  re- 
ceive one-third,  and  Evans  A  Rogers  to  re- 
ceive two-thirds.  Q.  The  time  that  you  made 
this  ctmtract  was  A.  H.  Nelson  administra- 
tor for  the  estate?  A.  No,  sir.  He  was  ap- 
polnted  administrator  afterwards,  simply  for 
the  purpose  of  pronqitly  prosecuting  the  suit 
on  behalf  of  the  widow  and  cfalldrML 
*  *  *  He  was  selected  on  sccount  of  the 
Telati(Hi8hlp  and  the  fact  that  he  was  a 
brother  of  the  deceased— more  for  oonva- 
lence.  perhaps,  than  anything  else.  •  •  * 
Q.  After  the  contnu^  was  made  wlUi  A.  H. 
Nelson  and  suit  was  commenced,  and  he  was 
;  appointed  administrator,  state  whether  or 
I  not  Nelson  left  Ogdoa.  A.  Tea,  sir.  *  *  * 
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He  left  Ofden  In  1803  and  before  the  txlal 
of  Nelson  T.  Sonthem  Pac.  Co.  *  •  •  The 
case  was  first  tried  In  November  or  Decem- 
ber, 1803 ;  tried  at  Ogden,  and  a  nonsuit  was 
sranted.  Q.  At  that  time  had  yon  a  con- 
tract  with  Thomas  ?leIson?  A.  No,  sir.  Q. 
Tliat  was  afterwards?  A.  Yes,  sir.  Q.  Yon 
may  state  whether,  after  the  nonsuit  was 
granted,  yoa  commenced  another  suit  In  the 
name  of  tbe  administrator  for  another  cause 
of  action.  A.  Yes,  sir ;  under  the  same,  with 
A.  R.  Nelson  representing  the  widow  and 
cihildren,  havlne  authority  from  her  to  em- 
ploy attorneys  to  assist  her." 

Mr.  Vtnam  testified  cwcemlng  these  trans- 
acttOBS  as  follows:  **Q.  State,  as  nearly  as 
ymi  can,  Mr.  Evans,  the  terms  of  that  con- 
tract. A.  I  can  only  state  in  a  general  way. 
The  terms  of  the  contract  were  that  we, 
agreed,  the  three  of  ua,  A.  H.  Nelson  and 
Brans  &  R^^ers,  to  prosecute  that  cause  for 
one-half,  a  ccmtlngent  fee  of  one-half.  Q> 
Whom  did  yon  agree  with?  A.  We  made  an 
agreement  with  die  widow  and  children,  as 
I  understand  it  I  am  not  clear  about  that 
contract,  because  I  didn't  draw  It  *  *  * 
I  did  not  draw  up  the  contract;  but  my  rec- 
ollection iB  Uiat'be  [Nelson]  communicated 
with  his  people  In  Nevada  and  California, 
ai^  th^  agreed  there  to  give  one-half  to  the 
three  of  ub  if  we  would  take  the  case." 

Regarding  the  understanding  that  Brans 
ft  Rogers  bad  with  the  widow,  Mrs.  Nelson, 
relaare  to  the  payment  of  costs,  ete^  Mr. 
Evans  testified  as  follows:  "Mrs.  Nelson, 
beli%  an  important  witness  on  the  question 
of  damages,  aK>ealed  to  ua— that  is^  Brans 
&  Rogers— f»r  assistance  to  bring  her  from 
Gallfomla  to  Utah,  la  order  to  give  hor  testi- 
mony in  the  case,  and  likewise  to  ezhlUt 
whatever  interest  a  widow  woman,  under 
the  drcomstances,  would  have.  She  stated 
to  us  that  she  would  be  glad  if  we  would 
lend  her  the  mon^  or  advance  It  to  her;  that 
she  would  return  It  to  us  irtiether  we  won 
the  case  or  lost  it.  If  she  had  to  earn  her 
money  with  her  needle.  Under  this  appeal 
Evans  ft  Rogers  advanced  bar  the  mon^  to 
bring  her  here  ev^  time  she  teaUfled  in 
the  case,  which,  I  believe,  was  fSonr  times. 

*  •  *  Mra.  Nellie  Nelson  was  a  seam- 
stress by  trade,  liad  two  minor  children,  and 
had  no  income  or  support  whatever,  except 
that  which  she  earned  with  lier  needle 

•  •  •  The  case  either  had  to  go  by  de- 
ftult,  or  we  had  to  lend  money  to  the  widow 
for  the  purpose  of  assisting  her  in  carrying 
It  on.  *  *  *  That  arrangement,  however, 
was  not  made  with  her  until  after  the  case 
was  instituted.  «  •  •  She  returned,  aft- 
er she  received  h«  money,  every  dollar 
which  we  had  advanced  to  her,  to  ns — 
paid  UB." 

Ttae  foregoing  evidence,  which  is  not  dis- 
puted in  any  partlctilar,  clearly  illustrates 
the  terms  of  the  contract  between  the  widow, 
oa  one  side,  and  Svans  ft  Risers  and  Alfred 


H.  Nelson,  on  the  other.  Under  the  contract 
these  three  attorneys  were  to  receive  for 
their  services  one-half  of  any  amount  recov* 
ered  from  the  railroad  company  for  the 
death  of  Charles  A.  Nelson,  .and  the  widow 
and  the'  minor  children  one-half.  The  widow 
did  not,  as  the  opinion  of  this  court  seems 
to  imply,  make  a  separate  and  Independent 
contract  with  Alfred  H.  Nelson  for  his  serv- 
ices. In  which  she  agreed  to  E>ay  him  one-third 
of  one-half  of  any  amount  that  might  be  recov- 
ered, and  another  separate  and  Independent 
contract  with  Evans  &  Rogers  for  thdr  serv- 
ices. In  which  she  agreed  to  allow  them  two- 
thirds  of  one-half  of  any  amount  that  might 
be  recovered.  The  only  Inference  permissible 
from  the  evidence  is  that  the  widow  made 
but  one  contract,  and  by  the  ^erms  of  that 
contract  she  agreed  to  give  the  three  attor- 
neys mentioned  a  lump  sum  of  one-half  of 
the  amount  recovered.  No  claim  was,  or  is 
made,  that  the  attorney's  fee  agreed  upon  be-  ■ 
tween  the  parties  and  later  allowed  by  the 
district  court  in  Its  order  and  decree  of  dis- 
tribution of  the  money  recovered  from  the 
railroad  company  was,  under  the  circum- 
stances, unconscionable,  or  In  any  sense  dis- 
proportionate to  the  services  rendered. 
Therefore,  so  long  as  the  attorneys  safe- 
guarded their  clients'  Interests  In  the  suit 
against  the  railroad  company  and  discharged 
every  dnty  required  of  them  by  the  terms  of 
the  contract,  it  was  no  concern  of  their 
clients  on  what  basis  they  divided  between 
themselves  the  fee  received  for  their  serv- 
ices, or,  for  that  matter,  what  arrangements 
they  made  between  themselves  regarding  the 
disposition  of  It 

[37]  After  the  contract  referred  to  was 
made  with  the  widow,  the  attorneys  reduced 
to  writing  the  oral  agreement  they  had  be- 
tween themselves  regarding  the  basis  upon 
which  the  fee  should  be  divided  in  case  of  a 
recovery.  Alfred  H.  Nelson,  who  was  a  wit- 
ness for  the  state,  testified  that  the  contract 
between  himself  and  Ehrans  ft  Refers  was 
"similar"  to  the  Thomas  Nelson  contract  set 
forth  in  the  foregoii^  opinion  written  1^  Hr. 
Justice  STRAUP.  Mr.  Nelson  was  asked  the 
followtog  question  by  the  Attorney  General: 
"At  the  time  of  making  the  eontraet  between 
yourself  and  Messrs.  Evans  ft  Rogers,  had 
yon  been  appointed  administrator  of  the  es- 
tate of  your  brother?"  And  he  answered: 
"I  don't  remember;  I  think  not,  but  my  rec- 
ollection la  not  perfectly  dear  as  to  that  1 
know  we  talked  the  matter  over  about  the 
bringing  of  a  suit  for  some  days,  possibly 
some  weeks,  before  we  did  anything.  We 
looked  the  matter  up  quite  carefully.  Mr. 
Horn  and  myself  spent  a  great  deal  of  time 
In  Evans  ft  Rogers*  office  looking  up  author- 
ities and  studying  the  case  before  we  finally 
decided  to  do  anything."  He  also  testified 
that  he  was  appointed  administrator  "simply 
to  facilitate  the  i^osecutlon  of  the  action 
with  the  railroad  oompany."    Mr,  Evens 
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testlfled  poBltiTeiy  that  the  contract  wltib 
AlnreA  H.  Nelson  was.  In  rabstanc^  the  same 
as  tlie  Thomas  Nelson  contract,  and  that  it 
was  ^ecated  hefore  Nelstm  was  ai>polnted 
Administrator,  and  that  "he  [Nelson]  .was  ap- 
pointed administrator  afterwards,  simply 
for  the  purpose  of  promi^  prosecuting  the 
suit  on  behalf  of  the  widow  and  children. 
*  *  *  He  vas  selected  cm  account  of  the 
relationship  and  the  Act  that  he  was  a 
brother  of  the  deceased — more  for  conven- 
ience thui  anythli^  else."  Rogers  testified 
In  i^atlon  to  these  qnestions,  and  his  evi- 
dence is,  in  substance,  the  same  as  that  gir- 
eu  by  Mr.  Bvans.  The  only  evidence  In  the 
record  regarding  the  nature  of  the  contract 
betvram  Evans  ft  Rogws  and  Alfred  B.  Nel* 
-son,  tiie  time  wlwn  it  was  executed  with  rtf- 
txenoe  to  the  time  Nelson  was  appointed  ad- 
ministrator, and  the  reason  why  he.  Instead 
of  some  other,  was  appointed,  is  tiie  evidmce 
'of  these  parties.  As  stated  In  the  oidnlon 
written  by  Mr.  Justice  STRAUF,  the  case  was 
tried  five  times  in  the  district  court,  and  was 
brou^t  to  this  court  three  times  on  appeaL 
The  case  was  first  tried  in  the  district  couYt 
in  NovHttber  or  December,  1893,  and  the 
plaintiff  was  nonsuited.  Soon  after  the  trial 
was  had,  Alfred  B.  Nelson  left  Utah  and  lo- 
cated p^manently  in  California.  'B^ore 
leaving  Utah  he  and  his  brother,  Thomas 
-Nelson,  called  upon  Evans  &  Rogers  at  their 
offices  in  Ogden,  and  after  some  discussion 
between  the  parties  the  Thomas  Nelson  con- 
tract was  entered  into  under  the  drcum* 
stances  and  conditions  as  stated  by  Mr.  Jus- 
tice STRAUF  In  the  foregoing  opinion. 

But  few  rules  of  the  common  law  have  un- 
dergone more  sweeping  changes  In  their  ap- 
plication than  those  relating  to  maintenance 
and  champerty.  Under  the  old  common-law 
doctrine  the  transfer  of  choses  in  action  was 
prohibited.  The  reason  for  this  rule  was,  as 
stated  by  Mr.  Chltty  In  his  work  on  Bills, 
(section  6),  that  "such  alienations  tended  to 
Increase  inaintenance  and  litigation  and  af- 
forded means  to  powerful  men  to  purchase 
rights  of  action,  and  thereby  enabled  them  to 
oppress  Indigent  debtors  whofse  original  cred- 
itors would  not,  perhaps,  have  sued  them." 
In  Ray  on  Contractual  Limitations  Q>age 
119)  the  author,  after  giving  a  brief  history 
of  the  law  of  maintenance  and  champerty, 
says;  VThe  peculiar  state  of  society  out  of 
wblch  such  a  law  grew  carried  It  to  the  most 
absurd  extremes.  Hen  were  held  Indictable 
for  aiding  a  litigant  to  find  a  lawyer;  for 
giving  friendly  advice  to  a  neighbor  as  to  bis 
legal  rights;  for  lending  money  to  a  friend 
to  vindicate  his  linown  legal  rights;  for  of- 
fering voluntarily  to  testify  In  a  pending 
suit ;  and  other  like  offices  of  charity  and 
friendship.  It  Is  not  s.urprising,  therefore, 
that  the  law  on  this  subject  has  gradu;^lly 
undergone  a  great  change,  wlilch  is  recogniz- 
ed universally  by  jurists,  judges,  and  law 
writers  everywhere." 


And,  again,  on  page  120  the  anthor  says: 
"This  change  has  been  called  for  by  the  new 
conditions  of  modem  society,  considered  In 
its  varied  relations,  comm^tdal,  political, 
and  sociolo^caL  In  many  of  its  biases  it 
has  been,  boUi  In  America  and  England,  «dii- 
pbatlcally  discarded  as  *inap^caUe  to  the 
preset  condition  of  society,  and  obsolet&' 
It  Is  accordingly  asserted  on  high  BngUab 
authority  that  no  one  has  been  ponlsbed 
criminally  for  tte  offense  of  maintenance  or 
champerty  within  the  memory  of  living  maB." 
Stephen,  Grim.  Ll  284. 

Warvelle.  in  Us  watk  m  Legal  Ethici 
(section  146),  says:  "The  andoit  doctrine  of 
maintenance  grew  out  of  conditiotts  whldi 
do  not  exist  and  never  have  existed  in  the 
United  States.  Having  little  or  no  foonda^ 
■tlon  in  reason,  it  has  tnOea  into  dlsose ; 
tbe  general  rule  now  is  that  any  persm 
claiming  a  right  may  contract  to  pay,  for 
legal  services  rendered  in  vindicating  It^  a 
sttpulated  portion  of  the  thing,  or  of  tbe  val- 
ue of  the  thing,  wlien  recovered,  the  pay- 
ment to  be  dependent  solely  upon  such  recov- 
ery, Instead  of  payliur,  or  contracting  to  pay, 
a  certain  sum  and  In  any  event  Sudh  an 
agreement  does  not  conflict 'with  the  law  as 
now  administered ;  nor  does  it,,  in  any  proper 
sense,  contravene  any  principle  of  public 
policy." 

And,  again,  the  author,  after  referrii^  to 
the  arguments  generally  made  against  such 
contracts  on  ethical  grounds  (section  150), 
says:  "It  not  Infrequently  happens  that  per- 
sons are  Injured  through  the  negligence  or 
willful  misconduct  of  others,  but  who  yet,  by 
reason  of  pov^ty,  ore  unable  to  employ 
counsel  to  assert  their  rights.  In  such  event 
their  only  means  of  redress  ties  in  gratuitous 
service,  which  is  rarely  given,  or  in  their 
ability  to  find  some  one  who  will  conduct  the 
case  for  a  contingent  fee.  That  relations  of 
this  kind  are  often  abused  by  speculative 
attorneys,  or  that  suits  of  this  character  are 
turned  Into  a  sort  of  commercial  traffic  by 
the  'personal  Injury'  lawyer,  does  not  destroy 
the  heneQcent  Idea  last  discussed.  So  It  will 
be  seen  that  much  can  be  said  in  favor  of  con- 
tingent fees,  viewed  solely  from  an  ethical 
standpoint" 

See,  also.  Archer  on  Ethical  Ot>ligatIona  of 
the  Lawyer,  p.  191. 

[38]  According  to  the  weight  of  modern 
authority  "champerty  Is  a  species  of  mainte- 
nance, 'being  a  bargain  with  the  plalntlft  or 
defendant  to  divide  land  or  other  matter 
sued  for  between  tbem  if  they  prevail  at 
law;  whereupon  the  champertor  Is  to  carry 
the  party  suit  at  his  own  expense.'  "  2 
Words  and  Phrases,  1047.  While  there  are 
some  decisions  to  the  contrary,  the  great 
welKht  of  authority  Is  to  the  effect  that, 
where  an  "attoraey  does  not  undertake  to 
sui)i)ort  the  litigation  at  his  own  expense,  or 
to  Uidemiiify  the  client  against  costs  and 
cliargcs,  but  merely  agrees  to  render  the 
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ordinary  serrlces  of  an  attorney,  tn  consider- 
atlon  of  recelTtng  a  percent^  of  the  money 
or  thing  recoTered,  •  *  •  that  thla  does 
not  constltnte  champerty."  6  Cyc.  869,  860, 
and  cases  cited  In  note  41.  And  on  page 
8G2  of  the  last-cited  volume  It  is  said:  "It  Is 
neither  against  public  policy  nor  champer- 
tona  for  an  attorney  to  loan  his  client  money 
with  which  to  pay  costs  of  salt,  nor  to  ad- 
vance money  necessary  to  carry  on  the  suit 
as  needed,  when  such  advances  are  made  as 
a  loan,  with  the  express  or  implied  under- 
standing or  agreement  for  its  repayment, 
and  there  Is  no  contract  of  Indemnity  against 
the  ellrat's  liability  to  pay  ccsts."  This  doc- 
trine has  been  recognized  and  followed  in 
thte  jurisdiction.  Potter  v.  AJax  Mln.  Co., 
22  Utah.  273,  61  Pac.  999. 

In  6  Am.  &  Eng.  L.  820  It  la  said:  "The 
doctrine  of  cluuuperly  and  maintenance  doea 
not  ptoliiblt  an  attorney  retained  In  a  case 
from  advancing  the  necessary  incidental  costs 
of  litigation ;  and,  even  though  he  advances 
the  money  to  pay  such  costs  witliout  special 
agreemrat,  be  may  recover  from  hia  client 
the  amount  so  advan<»d." 

In  1  Page  on  Contracts,  i  339,  the  author 
quotes  and  adopts  the  language  of  4  Black- 
atone,  Com.  135,  as  follows:  "A  man  may, 
however,  maintain  the  suit  of  his  near  fclna- 
man,  servant,  or  poor  ndghbor  out  of  char- 
ity and  compassion,  with  impunity,"  and 
adds:  "A  parent  may  BniH>ly  his  daughter 
with  funds  to  sue,  as  for  breach  of  promise 
and  seduction.  So  it  is  not  ikialntenance  tot 
a  wife  to  aid  her  husband."  8e^  also,  sec- 
tion 341,  same  volume. 

In  Brown  v.  Blgne,  21  Or.  260,  28  Pac 
11,  14  R.  A.  745,  28  Am.  St  Bep.  752,  the 
syllabus,  which  correctly  reflects  the4oGtrine 
as  annoanced  in  the  opinion,  is  as  follows: 
"A  fair,  bona  fide  agreement  by  a  lawyer  to 
anpply  fimds  to  carry  on  a  pending  suit,  in 
consideration  of  havins  a  ahare  of  the  pn^ 
erty  in  controversy,  if  recovered,  is  not  per 
se  void,  either  on  the  grounds  of  champerty, 
as  now  understood,  or  of  public  policy." 

So  In  the  case  of  Wood  v.  Oasserleigh,  30 
<:olo.  287,  71  Pac  360,  97  Am.  SL  Rep.  138, 
it  waa  haid  that  the  furnishing  of  documen- 
tary evidence  and  agreeing  to  pay  expenses 
of  litigation  for  a  contingent  fee,  the  claim 
hdng  a  valid  on^  la  not  against  public  poli- 
cy. See,  also,  O'DrlscoU  t.  Doyl«^  81  Colo. 
193,  73  Pac  27. 

Tb^  is  not  a  scintilla  of  .evidence  In  the ; 
record  that  shows,  or  tends  to  show,  that 
Brans  &  Bogera  agreed  to  prosecute  the  suit 
against  the  railroad  company  at  tbelr  own 
expense  for  the  widow  and  minor  children 
of  Charles  A.  Nelson;  but,  on  the  contrary, 
the  evidence^  witibont  conflict,  shows  that 
after  the  omtract  was  entered  into  and  the 
salt  commeuced  Evans  ft  Bogera  advanced 
-certain  snms  of  money  to  the  widow  to  carry 
on  the  litigation^  with  the  nnderatandlng 
that  she  would  re^ay  to  them  the  anms  so  ad- 


vanced, whldi  sib9  accordingly  did.  Thaee- 
totet  under  the  great  weight  of  authority 
and  the  ded8]<nu  of  this  court,  the  contract 
was  not  champertous;  nor  did  it  In  any  re- 
spect contravene  any  rule  of  public  policy. 
Pott^  V.  Ajax  Uln.  Co.,  supra.  It  seems  that 
this  court,  in  determining  the  character  of 
the  contract  made  with  the  widow,  through 
Alfred  H.  Nelson,  looked  solely  to  the  al- 
legations of  the  complaint  in  the  suit  of 
Thomas  Nelson  v.  Evans  ft  Bogers.  instead 
of  considering  the  terms  of  the  agreement 
Itself,  as  shown  by  the  evidence  In  the  mat- 
ter under  investigation. 

[SI]  The  contract  made  by  Alfred  H.  Nel- 
son with  Evans  ft  Bogers,  fixing  the  basis 
on  which  the  contingent  fee  should  be  divid- 
ed between  them  tu  case  of  a  recovery 
against  the  railroad  company,  under  the  cir- 
cumstances, was  not  in  any  sense  adverse 
or  prejudicial  to  the  Interests  of  the  widow 
and  children.  Alfred  H.  Nelson  was  a  broth- 
er of  the  deceased.  Charles  A.  Nelson;  and 
under  practically  all  of  the  authorities  he 
bad  the  etlilcal,  as  well  as  the  legal,  right 
to  assist  the  widow  and  minor  children  of 
his  deceased  brother.  In  tbelr  suit  against 
the  railroad  company.  The  foct  that,  by 
the  terms  of  his  contract  with  Evans  &  Rog- 
ers, he  was  to  be  paid  out  of  the  contingent 
fee  agreed  upon,  instead  of  being  paid  out  of 
the  portion  of  the  fund  that  went  to  the 
widow  and  children,  rather  inured  to  the 
benefit  of  than  prejudiced  the  rights  of 
the  widow  and  children.  There  can  be  no 
question  that  Evans  &  Bogers  had  the 
right—in  fact,  it  was  their  duty — to  take 
the  necessary  steps  to  procure  the  presence 
of  witnesses  who  were  familiar  with  the 
transaction  and  circumstances  under  which 
Charles  A.  Nelson  lost  his  life,  and,  U  the 
witnesses  who  resided  In  Nevada,  and  were 
outside  of  the  Jurisdiction  of  the  court  could 
not  be  Induced  to  attend  the  trial  in  person, 
to  take  tbelr  depositions.  Alfred  H.  Nelson, 
being  associated  with  Evans  &  Bogers  as 
counsel  in  the  case,  also  had  the  legal  and 
ethical  right  to  perform  those  services  for 
which  he  was  to  receive  no  compensation 
other  than  the  portion  (one-third)  of  the  con- 
tingent fee  agreed  upon.  Under  these  cir- 
cumstances I  fall  to  understand  upon  what 
ground  it  can  be  successfully  claimed  that 
his  interests  were  In  any  sense  antagimlstlc 
to  those  of  the  widow  and  children,  or  upon 
what  theory  his  contract  with  Evans  ft  Bog- 
ers regarding  the  portion  of  the  contingent 
fee  he  should  receive  for  his  services  can  be 
held  to  be  champertous  or  against  public 
policyi  As  I  have  stated,  the  record  shows 
that  after  the  first  trial  was  had  the  Thomas 
Nelson  contract  was  entered  Inta  The  evi- 
dence, without  conflict,  shows  that  this  con- 
tract was  "similar"  to  the  contract  that  Ev- 
ans ft  Bogers  made  with  Alfred  H.  Nelson. 
Thertfore  what  I  have  said  retarding  the 
validity  of  the  Alfred  H.  Nelson  contract  ap- 
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piles  with'  eqnhl  fwoe  to  the  Tlioiiias  Nelson 

contract. 

[41]  I  fully  concur  In  the  obserratloDB 

madiB  and  conclusions  readied  by  Mr.  Jasttce 
8TRAUP  regarding  the  references  made  In 
the  opinion  nnder  consideration  to  the  Croco 
Case.  18  Utah,  311.  64  Pac.  985,  44  L.  R.  A. 
286.  There  were,  however,  some  matters  In- 
Tolved  ih  the  case  of  Kennedy  t.  Oregon 
Short  Line  R.  Co.,  18  Utah,  32S,  54  Pac.  988, 
that  were  pleaded  by  Evans  &  Rogers  in 
their  answer  la  the  disbarment  proceedings. 
In  that  case  the  plaintiffs,  Mrs.  Kennedy  and 
her  children,  three  of  whom  were  minors, 
sought  to  recover  damages  from  the  railroad 
company  for  the  death  of  Patrick  Kennedy, 
who  was  the  husband  of  Mrs.  Kennedy  and 
father  of  the  childrra  mentioned,  which  they 
claimed  was  caused  by  the  negUgenee  of  the 
railroad  company.  Evans  &  Rogers  repre- 
sented the  plaintiffs,  and  the  railroad  com- 
pany was  represented  by  its  general  counsel, 
Mr.  Williams,  who  prepared  the  Information 
In  ihe  disbarment  proceedings  and  presented 
It  to  this  court,  and  who  was  also  the  state's 
principal  witness  In  the  proceedings.  It  ap- 
pears that  Evans  &  Rogers  had  a  contract 
with  the  widow  and  children  of  Mr.  Ken- 
nedy, the  deceased,  similar  to  the  contract 
here  Involved,  by  the  terms  of  which  they 
were  to  be  paid  a  contlngoit  fee,  In  case  a 
recovery  should  be  had  against  the  railroad 
company.  In  their  answer  filed  in  the  dis- 
barment proceedings  Evans  &  Rogers  alleged 
that,  while  the  Kennedy  Case  was  pending 
and  awaiting  trial  In  the  district  court  at 
Ogdeil,  Utah,  Mr.  Williams,  counsel  for  the 
railrqad  company,  "by  himself  in  person, 
♦  •  •  went  to  Boise  city,  in  the  state  of 
Idaho,  *  •  •  to  secure  from  her  [Mrs. 
Kennedy]  a  settlement  without  the  knowl- 
edge or  consent  of  her  attorneys,  and  the 
said  Williams,  *  •  •  through  duress,  de- 
celt  [and  other  Improper  influences  therein 
mentioned],  caused  her,  the  said  Margaret 
Kennedy,  to  enter  into  and  execute  a  con- 
tract, by  which  she' agreed  to  settle  the  same 
for  the  sum  of  $3,500 ;  and  the  said  Williams 
hsserted  tti^t  he  did  not  regard  the  feelings 
or  legal  interest  of  respondents,  or  any  law- 
ful right  whatever  which  they  might  have 
in  the  premises."  The  foregoing,  as  well  as 
other  matters  of  the  same  import  pleaded 
In  the  answer,  were  read  Into  the  record  by 
the  attoiiieya  representing  the  state  In  the 
disbarment  proceedings  as  part  of  the  ex- 
amination in  chief  of  the  witness  WlUlams, 
the  attorney  who  represented  the  railroad 
company  In  the  Kennedy  Gasa 

Mr.  Williams,  in  giving  his  testimony  in 
the  disbarment  proceedings,  admitted  that 
he  made  a  settlemmt  with  'Mrs.  Kennedy 
without  conferring  with  her  attorneys,  but 
denied  usln^  improper  influences  to  obtain 
the  settlement^,  as  alleged  In  the  answer.  He 
attempted  to  justify  his  actions  and  course 


of  conduct  In  that  regard-  on  tlue  ground  that 
tb^  (Evans  &  Bogers)  were  making  a  prac* 
tloe  of  conducting  personal  injury  cases  In 
the  courts  of  this  state  under  contracts  made 
with  tbdr  clients  similar  to  the  ccutracts  In 
the  A.  H.  Nelson  and  Kennedy  Cases,  which 
be  claimed  were  Illegal  and  cbampertous. 
Regarding  this  matter,  Mr.  Williams  testified 
In  part  as  follows:  "I  stated  then,  and  I 
state  now,  that  I  went  and  attempted  to  set- 
tle the  case  with  Mrs.  Kennedy  for  the  rea- 
son that  previous  to  that  we  had  a  case  tried 
In  which  the  champertous  contract  that  has 
been  Introduced  In  evidence  here  was  dis- 
posed In  that  case.  •  •  •  Hie  view  I 
took  of  their  position  was  that  they  were 
not  entitled  to  that  consideration  which  I 
thought  members  of  the  profession  were  or- 
dinarily entitled  to  receive,  and  which  I  was 
disposed  to  ext^d."  The  settlement  refer- 
red to  was  afterwards  repudiated  by  Mrs. 
Kennedy,  and  the  money  received  In  pay- 
ment of  her  claim  was  returned  to  the  rail- 
road company.  A  trial  was  had,  and  a  judg- 
ment was  rendered  In  favor  of  the  plain- 
tiffs in  the  sum  of  $7,085.  The  case  was 
appealed  to  this  court  and  the  judgment  af- 
firmed.   18  Utah,  325,  54  Pac.  988. 

It  will  thus  be  observed  that  the  settle- 
ment was  obtained  for  less  than  half  of  the 
amount  ultimately  recovered  by  the  plalntUb 
in  the  action.  Conceding,  for  the  sake  of 
the  argument,  that  Evans  &  Rogers,  in  mak- 
ing their  contract  with  the  widow  and  chil* 
dren  of  Patrick  Kennedy,  violated  the  strict 
letter  of  the  law,  it  nevertheless,  under  the 
circumstances,  was  a  mere  technical  rather 
than  a  substantial  Infraction.  They  did  not. 
in  either  the  Nelson  Case  or  in  the  Kennedy 
Case,  solicit  the  business.  On  the  contrary, 
the  printed  records  of  those  cases,  whltHi  are 
on  file  in  tbts  court,  show  that  the  plaintiffs 
in  each  case  sought  and  obtained  the  services 
of  Evans  &  Rogers.  In  neither  of  the  cases 
was  there  any  officious  intermeddling  by 
'Evans  &  Rogers,  or  either  of  them,  such  as 
the  law  and  the  ethics  ot  the  legal  profefr 
slon  denounce.  While  settlements  of  pending 
cases,  made  with  the  clients  of  oppoidng 
counsel  In  the  manner  and  under  the  drcnm- 
stances  that  counsel  for  the  railroad  com- 
pany procured  a  settlement  with  Mrs.  Ken- 
nedy in  -the  case  mentioned,  may  not  be  in 
violation .  .of  law^  nor  in  contravention  of 
any  principle  or  rule  of  public  poUcy,  they 
hevertheless  are  not  to  be  commended.  Pot- 
ter v«  AJax  Mln.  Ca,  'bu[h^. 

In  Archer  on  Ethical  Obligations  of  the 
Lawyer  (page  136),  the  author  says :  **A  per- 
son who  has  engaged  a  lawyer,  to  look  after 
his  Interests  In  a  given  case  places  the  entire 
matter  in  his  tiiarge.  He  engages  him  b& 
cause  he  is  learned  in  the  law  and  con  pro- 
tect his  clients'  rights.  It  is  the  right  of  the 
client  to  have  all  persons  representing  ad- 
verse Interests  go  to  the  attorney  and  nego> 
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tlate  with  him,  rath«  tAan  try  to  take  ad- 
rantage  of  Ms  own  lack  of  tedmlcal  knowl- 
edge of  his  rl£ht8." 

The  aatbor  also  quotes  with  approval  can- 
on 0  of  the  American  Bar  Association's  Code 
of  'Ethics,  which  Is  as  follows :  "A  lawyer 
sbonld  not  In  any  way  comtntinlcate  upon  the 
TOhJect  of  eontrorersy  with  a  party  repre- 
sented by  counsel ;  much  less  should  be  nn- 
dertake  to  negotiate  or  compromise  the  mat- 
ter with  him,  but  should  deal  only  with  bis 
counsel.  It  la  incumbent  upon  the  lawyer 
most  particularly  to  avoid  everything  that 
majr  tend  to  mislead  a  party  not  represented 
by  counsel,  and  he  should  not  undertake  to 
advise  him/ as  to^the  law." 

In  the  trial  of  the  eases  mentioned,  and 
others  of  like  character,  brought  by  Evans 
&  Bogers,  In  their  capacity  of  attorneys,  In 
wfaldi  Mr.  Williams  represented  the  defend- 
ants, much  111  feeling  was  engendered  be- 
tween them.  Evans  &  Rogers  were  severely 
crltldBed  by  Mr.  Williams  because  of  the 
alleged  champertous  character  of  the  con- 
tracts under  which  they  prosecuted  this  class 
of  cases ;  and,  on  the  other  hand,  Evans  & 
Rogers  characterized  the  conduct  of  Mr.  Wil- 
liams, In  Imfwrtunlng  their  clients  to  settle 
pending  cases  against  the  railroad  company 
without  flrst  Cf^isnltlns  tbem,  as  nnproCMh 
sionaJ. 

I  think  it  may  be  fairly  inferred  from  the 
many  heated  discussions  that  took  place  be* 
tween  tbem  in  the  trial  of  this  class  of  cases, 
as  shown  by  the  printed  records  thereof  on 
file  in  this  court,  In  which  bitter  personali- 
ties were  indulged  in  between  them,  that  the 
disbarment  proceedings  were  the  outgrowth 
of  this  ill,  and  I  might  add  bitter,  feeling 
existing  between  them.  And  I  think  It  may 
be  fftirly  said  that,  were  it  not  for  the  feel- 
ings of  resentment  entertained  towards  Elvans 
ft  Rogers  by  Mr.  Williams,  and  Thomas  Nel- 
son's desire  for  "revenge,"  the  proceedings 
would  never  have  been  Instituted.  While 
these  matters  brought  out  on  the  hearing  be- 
fore the  referee  concerning  the  conduct  and 
method  of  counsel  in  conducting  or  defend- 
ing, as  the  case  might  be,  this  class  of  cases 
can  have  no  possible  bearing  on  the  question 
of  the  Jurisdiction  of  this  court  to  make  the 
ordw  and  render  the  judgment  complained 
of,  they  nevertheless  tend  to  explain  and  to 
account  for,  at  least  to  some  extent,  the  ac- 
tion of  Mr.  Williams  and  Thomas  Nelson  in 
Instltnting  the  disbarment  And  since  thme 
proceedings  involved  ethical  as  well  as  legal 
qaesUons,  I  have  felt  constrained  to  refer  to 
these  matters. 

FBICK,  J.  I  fully  concur  ta  Uie  comdn- 
■ions  reached  by  my  Assodatea  for  the  rea- 
sons 80  ably  and  exbaiutlvely  stated  in  the 
foregoing  opinlona.  The  only  question  upon 
which  I  bad  any  donbt,  namely,  the  Jurladio- 
tion  9t  thiB  court  to  entertain  the  applica- 


tion, Is  so  folly  answered  by  Mr.  Justice 
STRACP  that  nothing  more  need  be,  nor,  In- 
deed, could  be,  said  upon  that  subject. 

The  question  involved  In  the  application 
most  strongly  appeals  to  my  sense  of  Justice. 
No  court  should  hesitate  to  correct  any 
wrong  arising  out  of  Its  jodgments,  when  It 
is  within  its  power  to  do  so.  This  Is  es- 
pecially true  with  respect  to  any  Judgment 
which  affects  the  honor.  Integrity,  standing, 
or  morals  of  its  officers.  While  the  court 
should  be  strict  In  enforcing  the  rules  of 
ethics,  as  they  affect  the  conduct  of  its  offi- 
cers, yet  it  should  also  be  ever  ready  and 
quick  to  correct  any  wrong  that  any  of  its 
officers  may  suffer  by  reason  of  its  Judgment, 
where  such  correction  Is  possible  and  legal. 
In  this  case  it  is  made  apparent  that  a  wrong 
exists;  and  It  is  equally  apparent  that  we 
have  the  power  to  correct  It  That  the  wrong 
was  brought  about  through  inadvertence  and 
with  the  purest  motives  of  our  predecessors, 
In  an  effort  to  reflect  Justice  and  to  vindi- 
cate the  law,  eannot  relieve  us  from  the  duty 
of  correcting  It  I  therefore  heartily  join 
my  Associates  In  the  foregoing  judgment  cor- 
rwUng  such  wrong. 


(U  UUh,  270) 
PETERSON  V.  PETTERSON  et  aL 
(Supreme  Court  of  Utah.    Jan.  28,  1913.) 
1-  DaUAGKB  (i  217*)— iNBTBUonONS— InJUBIM 

TO  Chop. 

An  instruction  that  the  measure  of  damagss 

for  InjurieB  to  growing  lucerne  seed  would  be 
the  market  value  at  the  time  and  place  of  in- 
juiy  was  not  obJectiiHiable  as  leaving  out  of 
view  the  expense  of  threshing  tlie  seed,  as  its 
market  value  as  it  stood  at  the  time  of  the  in- 
jury was  the  measure  of  damages  contemplated 
by  plaintiff  by  tlie  Instructious. 

(Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  66&-559;  Dec.  Dig.  |  217.*] 

2.  Appbai.  and  Ebbob  (I  1068*)— Habhless 

Ebbob— Instbdction. 

Any  error  in  such  instruction  must  be  re- 
garded as  harmleBs,  where  the  Jury  allow^  but 
$400,  when,  under  the  evidence,  they  might  have 
allowed  from  $1,200  to  $1.40a 

I  Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4^&-S28,  4230;  Dee. 
Dig.  i  1068.*] 

8.  ConsTiTUTiONAi.  Law  (i  65*) — Lkqislativb 
PowEBs  —  Delegation  —  Subuission  to 
VoTB  IN  Localities. 

Comp.  Laws  1007,  {  18,  providing  that  any 
county,  or  precinct  thereof,  by  a  majority  vote 
at  a  called  election,  mi^bt  declare  in  favor  of 
fencing  farms  and  allowing  domestic  animals  to 
run  at  lar^e,  was  complete  ii  a  law  as  framed 
by  the  Legiilature ;  and  a  submission  thereof  to 
voters  of  particular  localitiv  was  not  anconsti-' 
tutional  as  a  delegation  of  legiatative  power. 

(Ed.  Note.— For  other  cases,  see  Conatitution- 
al  Law,  CenL  Dig.  f  116;  Dec  Dig.  S  6S.*] 

4.  Statutes  (i  73*)— Special  ob  Local  Laws 
— Uhxpobuitt  of  Opebatioh. 

Comp.  Laws  1007,  I  18,  enabling  any  coun- 
ty, or  precinct  thereof,  by  majority  vote  at  any 
general  or  special  election  called  for  that  pur- 
pose by  county  commissioners,  to  declare  in  fa- 
vor of  fencing  farms  and  allowing  domestic 
animals  to  ran  at  large,  since  it  applied  to  all 
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localities  and  to  all  counties,  and  mlfht  become 
opwative  tbroupboat  the  state,  was  not  objee- 
tiODSble  as  lacking  nniformltr  in  operation. 

[B!d.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  f  73;  Dec  Dig.  S  73.*] 

S.  Statutes  ({  77*)— Special,  on  Local  liAwa 
—Adoption  bt  Counties. 

C<nnp.  Laws  1907,  {  18,  allowing  any  coun- 
ty, or  precinct  thereof,  in  the  state,  by  s  ma- 
jority vote  at  any  called  election,  to  declare 
in  favor  of  fencing  farms  and  allowing  domes- 
tie  animals  to  run  at  large,  was  not  local  or 
special  legislation  simply  became  it  might  be  in 
force  in  only  a  part  of  the  co unties  or  their 
precincts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cant  Dig.  SS  T9-82,  95 ;  DeeTDig.  |  77>] 

Appeal  from  District  Court,  Box  Elder 
County;  W.  W.  Maugban,  Judge. 

Action  by  Nels  R.  Peterson  against  P.  C 
Petterson  and  N.  W.  Taylor,  copartners  do- 
ing business  as  Petterson  &  Taylor.  Jn^- 
ment  for  plaintiff,  and  drfendants  appeal 
Affirmed. 

HalTerson  ft  Pratt,  of  (^doi.  for  appel- 
lants. J.  D.  Gall,  of  Brlgham  Ct^,  for  re- 
q^ondeoL 

FBICK,  J.  Tbis  case  was  before  this  court 
on  a  former  occasion.  Peterson  t.  Petterson, 
117  Pac.  70.  We  there  held  the  complaint 
sufficient,  and  further  held  that  the  plaintiff, 
appellant  on  that  appeal  and  respond«it 
tun,  was  an  "occupant," -within  the  proTl- 
sioDS  of  Comp.  Laws  1907,  I  20.  and  as  such 
was  anthorised  to  maintain  an  action  for  the 
acta  alleged  In  the  complaint.  If  established 
by  competent  eTidenc&  The  salient  facts, 
together  with  a  transcript  of  section  20.  up- 
on which  file  action  was  based,  are  gtrox  In 
the  former  opinion,  and  heaoa  need  not  be 
repeated  here. 

[1]  It  is  now  contended  that  the  court 
erred  in  its  cliarge  to  Uie  Jury  with  respect 
to  the  measure  of  damages.  The  court,  upon 
that  Question,  charged  as  follows:  "If  you 
find  a  Terdict  fbr  plaintiff,  then  you  are  In- 
stnicted  tbat  the  measure  of  damages  would 
be  the  maiicet  value  at  the  time  and  place 
of  the  alleged  injury  to  the  lucerne  seed,  If 
any,  wbit^  you  may  find,  by  a  preponderance 
of  the  evidence,  was  eatoi,  injured,  or  de- 
stroyed by  cattle  owned  by  or  in  possession 
of  said  defendants,  or  with  which  the  defend- 
ants woe  <diarged  with  the  care  at  the  time 
of  the  alleged  trespass.** 

It  ia  instated  that,  while  there  was  erl- 
dence  reapecting -the  marlset  value  of  the 
seed  allied  to  have  been  destroyed  by  ap- 
pdlants'  cattle,  and  of  the  number  of  pounds 
of  seed  that  the  land  in  question  ma  ca- 
pable of  producing,  and  probably  did  prodnce, 
yet  there  was  no  eWdence  respecting  the 
expense  of  threshing  the  seed  and  preparing 
it  for  moAet;  and  tbat  no  allowance  was 
made  tot  the  latter  items.  We  cannot  agree 
with  ainwllants'  counsel  in  this  claim.  We 
think  there  was  evidence  showing  the  ex- 
pense <it  threshing  the  seed;  and,  in  view  of 


that  and  the  theory  upon  which  the  case  was 
tried  and  submitted  to  the  Jury,  we  have  no 
doubt  the  jury  fully  understood  that  the 
market  value  of  the  seed  In  the  condition  It 
was  when  destroyed  was  the  market  value  re- 
ferred to  and  stated  by  the  court  This,  we 
think,  Is  made  clear  from  the  expression  in 
the  court's  charge,  where  the  Jury  are  told 
that  the  amount  that  should  be  allowed 
"would  be  the  market  value  at  the  time  and 
place  of  the  alleged  Injury  to  the  lucerne 
seed,  If  any."  This  referred  to  the  condition 
Of  the  seed  at  the  time  it  was  injured  by 
appellants'  cattle. 

[2]  But,  in  addition  to  this,  it  la  clear  tbat 
the  Jury  made  full  allowance  for  the  ex- 
penses Inddoit  to  threshing  and  marketing 
the  seed.  Under  the  evidence  the  Jury  could 
have  found  the  value  of  the  seed  destroyed 
from  $1,200  to  $1,400.  They  found  In  favor  of 
respondent  only  for  $400.  If,  therefore,  re- 
spondmt  was  entitled  to  recover  at  all,  the 
verdict  of  the  Jury  la  manifestly  for  less 
than  could  have  been  allowed  under  the  evi- 
dence. It  is  clear,  therefore,  that  the  Jury 
were  not  misled  by  anything  that  was  aald 
in  or  omltted-from  the  charge. 

The  contention  that  the  charge  was  erro- 
neous, for  the  farther  reason  ttiat  It  permit- 
ted the  respondent  to  recover  for  the  injury 
caused  by  cattle  other  than  those  for  which 
appellants  were  responsible  under  the  stat- 
ute, in  view  of  the  evidence,  is  not  tenable. 
A  careful  examination  of  the  record  dis- 
closes no  evIdoMM  from  which  It  conld  rea- 
sonably be  inferred  that  there  were  any  oth- 
w  cattle,  exc^  those  for  which  a^^ants 
woe  reeptmslble  under  the  statute,  that  in 
any  way  ate,  molested,  or  damaged  any  part 
of  the  lucerne  seed  In  question.  We  are 
clearly  of  the  opinion,  therefore,  that  In  view 
of  the  whole  evidence  the  charge  in  this  par- 
ticular was  not  prejudicial  to  any  of  appd- 
lanta'  rights. 

[S]  The  next  contention  is  tbat  the  re* 
^ndrat  cannot  recover,  l>ecause  section  20. 
supra,  is  nnc<mstltQtlona]  and  void,  it  seems 
this  question  is  raised  for  the  first  time  in 
thia  conrt.  Section  20,  aforesaid.  Is  based  up- 
on section  18,  which  reads  as  follows:  *'An7 
county,  or  prednct  thereof.  In  the  state  may, 
at  any  general  or  spedal  Section  coUed  for 
that  purpose  by  tiba  board  of  coimty  oommls- 
sloners,  1^  a  vote  of  the  mtUorlty  of  aB  the 
legal  voters  of  smA  county  or  product,  de- 
clare tn  fovor  of  fendttg  farms  and  allowing 
domestic  animals  to  nm  at  large;  and  In 
sacb  cases  the  provisions  of  this  chapter  au- 
thorixlng  the  detention  and  sale  of  animate 
for  damages  shall  be  inopnattvai*' 

Counsel  insist  that  section  18  Is  void,  be- 
cause, under  our  Constltntton,  power  to  leg- 
islate is  vested  exclusive  In  the  Legisla- 
ture, and  cannot  by  it  be  ddeeated  to  the 
people,  as  is  attempted  to  be  done  in  said 
section.  It  Is  further  tasiated  that  the  law 
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Is  «peclal,  and  itot  of  uniform  operation. 
There  is  no  merit  In  either  one  of  the  con- 
tention g.  The  law  was  complete  as  a  law 
when  it  left  the  bands  of  the  Legislature. 
It  Is  not  nnnsnal  for  matters  relating  to  lo- 
cal police  regulations  to  be  submitted  to  the 
voters  of  particular  localities  under  general 
lawBL  To  do  so  is.  not  delegating  any  leg- 
islative functions  to  the  voters.  This  is 
clearly  ezplaloed  by  the  author  tat  Cooley's 
Const.  Um.  (7th  Ed.)  pp.  173,  174,  and  is 
farther  illustrated  and  applied,  under  stat- 
utes like  our  section  18,  In  Dalby  t.  Wolf, 
14  Iowa,  228:  Davla  t.  State,  141  Ala.  84, 
37  South.  454.  109  Am.  8t  Rep.  19;  People 
T.  Simon,  176  111.  166,  52  N.  B.  910,  44  L. 
R-  A.  801,  68  Am.  St  Rep.  175.  Other  cases 
oould  be  cited,  but  the  foregoing  are  quite 
sufficient  to  show  the  trend  of  the  decisions. 

[4,  S]  Nor  can  the  objections  that  the  stat- 
ute la  special  legislation,  and  that  it  lacks 
uniformity  in  operation,  prevail.  The  law 
applies  to  all  localities  and  to  all  counties, 
and  may  therefbre  become  operative  every- 
where ia  the  state.  These  objections  are 
also  answered  In  some  of  the  foregoing  cases. 
It  has  too  often  been  held  that  laws  that 
may  become  operative  In  all  counties  or  lo- 
calities at  a  state  are  not  local  or  special, 
simply  because  they  are  only  In  force  In  one 
or  possibly  two  counties  at  the  time  the  ob- 
jection Is  raised,  to  require  citation  ot  au- 
thorities. If  authorities  are  required,  how- 
ever, then  some  of  the  cases  cited  above  dis- 
pose of  tiie  proposition  against  appellants* 
contention.  The  two  eases  cited  by  appel- 
lants* counsel  in  support  of  their  contention 
are  cdearly  distinguishable  from  the  case  at 
bar,  and  for  that  reason  raquire  no  comment 

liie  Judgment  Is  afllnned,  wltb  costs  to  re- 
spondent 

McGABTT*  O,  J.,  and  STRAUP,  J.,  concur. 


m  tn«h,  m) 

EDDINGTOK  T.  TJNION  PORTLAND  CE- 
MENT CO. 

<S<mrcme  Court  of  Utah.   Jan;  SO,  1918.) 

1.  Etatctzs   (f  141*)— AmEKDMlHT^-OOireTI- 

TCnONAI.  Reqtjibeioents. 

Comp.  laws  1907.  |  1017,  provides  that 
•ny  persun  may  appeal  on  taking  an  oath  in 
forma  panperis.  Section  3305j  declaring  that 
aa  appeal  is  taken  by  filing  with  the  clerk  of 
the  district  court  a  notice  of  appeal,  and  with- 
in five  days  thereafter  an  undertaking  oz  a 
deposit  of  money,  was  amended  by  Laws  1899, 
c  62,  to  provide  that,  where  appellant  flies  an 
affidavit  in  the  form  set  forth  in  section  1017, 
no  bond  on  appeal  shall  be  required,  and  that 
the  clerk  shall  certify  to  the  filing  of  such  af- 
fidavit Held,  that  the  amendatory  act  did  not 
intend  or  attempt  to  amend  section  1017,  bat 
was  a  constitutional  amendment  of  section 
3305.  obviating  the  apparent  incongruity  be- 
tween that  section  and  section  lOlTTf 

FEd-  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  48,  198,  209;  Dee.  Dig.  |  141*] 


2.  Appeal  and  Bbbob  <|  889*)— Bonds  — 

FoBUA  Paupebxb. 

Under  Const  art  8,  t  9,  permitting  ap- 
peals from  final  Judgments  under  such  regula- 
tions as  may  be  provided  by  law,  the  Legisla- 
ture may  provide  that  those  who,  by  reason 
of  their  poverty,  are  nnable  to  i^ve  the  ap- 
peal undertaking  required  by  Comp.  Laws  19OT, 
t  3306,  may  appeal  by  filing  an  affidavit  in 
lorma  pauperis,  as  provided  by  section  1017. 

[EkL  Note,— For  other  eaaea.  see  Appeal  and 
Error,  Cent  Di*.  H  2072-2076;  Dee.  Dig.  I 
389.*T 

8.  STATtms  (I  145*)  —  Rbtibior  —  Imqibul- 

TXVB  AUTHOBITT  AND  APPBOVAIh 

Whatever  change  of  phraseology  or  omis- 
sion of  words  there  may  he  between  Rev.  St 
189B,  U  1016-1019,  inclasiTe,  and  the  origins! 
acts  from  which  they  were  taken  was  express- 
approved,  legalised,  and  adopted  hy  Iaw* 

[Ed.  Note,— For  other  cases,  see  Statntss, 
Gent  Dig.  |  214;  Dea  Dig.  {  l^fi.*] 

4^  CoBTS  (!  129*)— IH  Fonta  Pappibm  Bi- 
FKAx^-OoNPuonno  Pbovxbioks. 

Laws  1897,  c.  84.  repealing  conflicting  pro- 
visions, did  not  repeal  the  proviso  of  Rev.  St 
1898.  f  1016,  excepting  impecuDious  soitors 
from  Uie  payment  of  certain  fees,  since  that 
special  matter  was  not  toochtd  upon  in  chap- 
ter 34. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  I  496;  Dea  Dig.  {  129.*] 

5.  CoNariTDTiONAL  Law  (|  249*)— Discbih- 
ination  aoainbt  cuss— af  pbai.  in  fobua 
Paupbbis. 

Comp.  Laws  1907.  |  1017,  which  allows 
appeals  upon  affidavit  in  forma  pauperis,  and 
section  330C,  which  dispenses  with  a  bond  on 
appeal,  where  such  affi<»vit  has  been  filed  and 
certified,  are  not  aneonstltatioDal  as  discrim- 
inating against  Utiganta  friko  are  able  to  pay 
such  appeal  costs. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Iaw,  Cent  Dig.  i  710;  Dec:  Dig.  i 
249.*] 

6.  PUUDINO  (I  206*)— Oknbbal  Dsuubbes— 
OOUPI.AINT  Goon  Aoainst  Motxoh  fob 
Nonsuit. 

A  complaint  onder  which  complainant 
may  prove  such  a  atate  of  facts  and  infer- 
ences as  would  withstand  a  motion  for  non- 
suit  is  not  vulnerable  to  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent  Dig.  U  491-610;  Dec.  I^.  |  205.*] 

7.  Pleading  <|  200*)— GxRniX  Dxmnaus— 

GaouNDS. 

Under  Comp.  Zawb  1907.  I  2086^.  proTldiiii 
that  pleadings  are  to  be  Uberaily  coustrueo. 
doubts  upon  the  allegations  in  the  pleadings  are 
not  necessarily  to  be  resolved  against  the  plead- 
er, and,  construing  the  pleading  liberally,  a  gen- 
eral demurrer  should  always  be  overruled,  an- 
leas  the  complaint  clearly  fiiils  to  state  some 
essential  element  necessary  to  a  cause  of  action, 
or  Btatea  some  acts  by  reason  of  iriiidi  plsintiflr 
cannot  recover. 

[Ed.  Note.— For  other  esses,  see  Pleading^ 
Gent  Dig.  ||  491-610;  Dec.  Dig.  |  205.*] 

Appeal  from  District  Court,  Weber  Coun- 
ty; N.  J.  Harris,  Judge. 

Action  by  Henry  W.  ^dlngton  against 
the  Unlon  Portland  Cement  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

nalveraon  *  Pratt,  of  Ogden,  for  amKl- 
lant  C  S.  Varian,  of  Salt  I^ke  City,  and 
H.  H.  Henderson,  of  Ogden.  fpr  respondent 
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FRICK,  J.  This  Is  an  appeal  from  a 
Judgment  dismissing  the  actton  after  sos- 
tainlng  a  general  demurrer  to  the  complaint. 
Before  proceeding  to  a  consideration  of  the 
merits,  we  are  required  to  dispose  of  the 
motion  interposed  by  respondent  to  dismiss 
the  appeal.  The  motion  is  based  npon  two 
principal  grounds:  (1)  That  no  undertaking 
on  appeal,  as  provided  by  Comp.  Laws  1907, 
S  3305,  has  been  filed;  and  (2)  that  the  alleg- 
ed affidavit,  filed  in  lieu  of  an  undertaking  on 
appeal,  is  insufficient  and  unauthorized*  for 
the  reasons  hereinafter  stated. 

[1]  Compiled  Laws  1907,  S  1017,  on  which 
the  affidavit  aforesaid  is  made,  reads  as  fol- 
lows:  "Any  person  may  institute,  proseente, 
defend,  and  appeal  any  case  in  any  court  in 
this  state  on  taking  and  subscribing^  before 
any  officer  authorized  to  administer  an  oath, 
the  following:  I,  A.  B.,  do  solemnly  swear 
(or  affirm)  that  owing  to  my  poverty  I  am 
unable  to  bear  the  expenses  of  the  action  or 
legal  proceedings  which  I  am  about  to  com- 
mence or  the  appeal  which  I  am  about  to 
take,  and  that  I  verily  believe  I  am  Justly 
entitled  to  the  relief  sought  by  such  action, 
legal  proceedings  or  appeal."  This  court,  in 
Hoagland  t.  Hoagland,  IS  Utah,  304,  54  Pac: 
978,  held  that,  because  an  undertaking  was 
expressly  required  by  Compiled  Laws  1907,  § 
3305,  section  1017,  supra,  did  not  authorize 
the  appellate  court  to  dispense  with  the  un- 
dertaking provided  for  in  said  section  3305. 
Section  3305  reads  as  follows:  "An  ap|>eal  Is 
taken  by  filing  with  the  clerk  of  the  district 
court  In  which  the  judgment  or  order  appeal- 
ed from  Is  entered  a  notice  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof, 
and  serving  a  similar  notice  on  the  adverse 
party  or  his  attorney.  The  order  of  service 
is  Immaterial,  but  within  five  days  after  serv- 
ice of  the  notice  of  appeal  an  undertaking 
shall  be  filed  or  a  deposit  of  money  be  made 
with  the  clerk,  as  hereinafter  provided,  or 
the  undertaking  be  waived  In  writing  by  the 
adverse  party:  Provided,  that  where  the  ap- 
pellant makcB  and  file*  with  the  clerk  of  the 
court  from  iihich  the  appeal  is  taken  an  affi- 
davit in  the  form  set  out  in  section  1017,  no 
bond  on  appeal  shall  be  required;  and  where 
such  affidavit  is  filed,  the  clerk  of  the  court 
from  which  the  appeal  is  taken  shall  certify 
tJiat  the  appellant  has  made  and  filed  an  af- 
fidavit as  provided  for  in  section  lOn." 
(Italics  ours.)  In  order  to  meet  the  objections 
of  this  court  as  tbey  appeared  in  Hoagland 
V.  Hoagland,  supra,  the  Legislature,  after 
that  decision,  in  1S99,  amended  section  3305, 
supra,  by  adding  thereto  that  portion  printed 
in  italics.   Laws  1^9,  p.  83. 

The  appeal  in  this  case  Is  therefore  based 
upon  section  3305  as  amended,  and  not  as  It 
stood  when  Hoagland  v.  Hoagland  was  de- 
cided. Respondent,  however,  contends  that 
what  was  added  to  section  3305  was,  in  ef- 
fect, an  amendment  of  section  1017,  and  that 
under  our  Constitution  laws  cannot  thus  be 
amended.   In  our  judgment,  the  amendment 


to  section  3305  was  properly  and  constitu- 
tionally made;  and  In  making  It  the  Legis- 
lature did  not  Intend  to  amend,  nor  make  the 
attempt  to  amend,  section  1017.  All  that 
was  done  was  to  make  the  affidavit  set  forth 
in  section  1017  sufficient  on  appeal.  This 
was  done  for  the  sole  reason  that  this  court 
had  theretofore  held  the  affidavit  provided 
for  In  said  section  insilffident  to  perform 
such  a  function  because  of  what  was  con- 
tained in  section  3305  before  It  was  amendeu. 
The  Legislature  therefore  obviated  the  ai> 
parent  incongruity  between  sections  1017  and 
3305  by  changing  section  3305  as  before  In- 
dicated. 

[2]  The  Constitution  of  this  state  (article 
8,  §  9)  permits  appeals  from  all  final  Judg- 
ments "under  such  regulations  as  may  be 
provided  by  law."  The  Legislature  therefore 
had  the  iwwer  to  regulate  appeals,  and  to 
provide  that  those  who,  by  reason  of  their 
poverty,  were  unable  to  give  the  undertaking 
,  on  appeal  provided  for  by  section  3305  might 
dispense  therewith,  and  might  nevertheless 
appeal  by  filing  the  affidavit  provided  for  In 
section  1017.  The  Legislature  having  legis- 
lated upon  a  subject  which  Is  clearly  within 
Its  constitutional  powers,  the  courts  have  no 
alteniative,  but  must  enforce  the  law. 

[31  The  contention  that  some  [>ortions  of 
sections  1016  to  1019,  Inclusive,  relating  to 
the  matter  of  costs,  are  void,  because  placed 
iu  the  Revised  Statutes  of  1S9S  without  au- 
thority, even  if  conceded,  could  have  no  bear- 
ing upon  the  question  now  under  considera- 
tion. But  the  contention  Is  not  tenable.  AU 
that  is  contained  in  the  sections,  aforesaid. 
Is  there  by  the  authority  of  the  Legislature. 
Whatever  change  of  phraseology  or  omission 
of  words  there  may  be  between  said  sections 
as  they  now  stand  and  the  original  acts  from 
,  which  they  were  taken  was  clearly  authoriz- 
ed by  section  4  of  chapter  85,  Laws  of  1896. 
Laws  1896,  p.  296.  Moreover,  If  what  Is 
said  in  said  chapter  could  be  held  insuffi- 
cient authority,  the  matter  was  nevertheless 
settled  by  chapter  7,  Laws  1899,  In  which  the 
Revised  Statutes,  as  printed,  were  approved 
and  adopted  by  a  special  legislative  act. 

[4]  Nor  is  there  any  merit  In  the  conten- 
tion ^hat  the  proviso  of  section  1016  was  re- 
pealed by  chapter  34,  Laws  1897.  Nothing 
was  repealed  by  that  chapter,  except  such 
matters  as  were  in  conflict  with  the  provi- 
sions contained  in  said  chapter.  The  repeal 
is  In  general  terms,  and  therefore  repealed 
only  conflicting  provisions.  There  Is  noth- 
ing in  the  proviso  of  section  1016  that  la 
in  conflict  with  anything  contained  In  chap- 
ter 34  of  the  Laws  of  1897,  supra.  The  sup- 
posed conflict,  therefore,  did  not  exist,  since 
the  matter  contained  In  the  proviso  in  sec- 
tion 1016  relates  to  a  special  matter  not 
touched  upon  in  said  chapter  34,  as  will  ai>- 
pear  from  a  careful  examination  of  the  al- 
leged conflicting  portions  of  said  chapter 
with  the  proviso  in  section  1016. 

£6J  The  claim  that  section  1017  or  section 
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3306  an^  or  tliat  eltlwr  of  them  1%  uncon* 
■UtuUoiULl,  nptm  tbe  sroimd  that  reBp<mdent 
and  tbe  dasa  to  vtaicb  it  bdoncs  an  dl^ 
criminated  asatnat;  la  clearly  nntoiableL 
StatDtes  provldbig  for  tbe  allowance  6t  ap- 
peala  without  an  nndertaUng,  upon  the  fllhis 
of  an  affidavit  in  which  it  is  set  forth,  under 
oath,  that  tbe  appellant,  by  reason  of  bis 
poTCTty,  Is  unable  to  bear  the  expense  of 
tbe  proposed  appeal,  are  In  force  in  so  many 
Btatea.  and  have  so  often  been  uplield  and  en- 
forced by  the  courts,  that,  in  the  absence  of 
direct  authority  to  the  contrary,  we  must  as- 
anme  them  to  t>e  Talld.  Bee  2  Cya  24,  where 
tbe  cases  upon  the  subject  are  in  part  collat- 
ed.  See^  also,  1  Bnc.  PJ.  &  Pr.  909. 

We  are  of  the  opinion,  therefore,  that  the 
motion  to  dismiss  the  appeal  diould  be,  and 
It  according  Is,  denied. 

Proceeding,  now*  to  a  consideration  of  the 
merite: 

In  the  complatot  the  pleader  states,  or  at 
least  attonpts  to  stat^  a  cause  of  action 
by  a  servant  agalnat  bis  master  to  recover 
damages  for  personal  injuries  sustained  by 
tile  servant  through  tbe  all^^ed  negligence 
of  tbe  master.  Tbe  complaint  is  v^  long, 
eovKing  eight  pages  of  the  printed  abstract, 
and  for  that  reason  we  shall  not  set  it  forth. 
▲  general  and  special  demurrer  to  the  com- 
plaint were  interposed  by  the  re^Kmdent. 
With  respect  to  the  disposition  of  the  de- 
murrers, the  record  reads  as  follows:  "The 
demurrer  to  plaintiff's  complaint  was  argued 
and  sabmltted  and  taken  under  advisement, 
and  on  October  10,  1911,  the  same  was  sus- 
tained, upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  but  overruled  as  to  the  otber 
ground."  Appellant  elected  to  stand  on  bis 
complaint,  and  the  court  entered  Judgment 
dismissing  the  action,  as  before  steted. 

[I]  Tbe  ralltjgs  of  the  court  In  sustaining 
the  demurrer  and  in  entering  Judgment  are 
assailed.  As  already  stated,  no  particular  rea- 
son la  disclosed  why  tbe  complaint  Is  de- 
ficient in  substance.  The  respondent  Insists 
tluit  the  demurrer  was  sustained  for  the  rea- 
son that  It  appears  upon  the  face  of  the  com- 
plaint that  appellant  assumed  the  risk  of  In- 
Jury,  and  hence  contends  that  the  demurrer 
was  properly  sustained.  We  have  carefully 
considered  tbe  allegations  of  the  complaint, 
and  in  doing  so  cannot  agree  with  respond- 
ent's contentions.  Without  pausing  now  for 
the  purpose  of  analyzing  the  allegations  of 
the  complaint,  it  must  suffice  to  say  that  we 
are  unanimously  of  the  opinion  that,  under 
tbe  allegations,  appellant  may  prove  such  a 
fitete  of  facta  and  Inferences  as  would  with- 
stand a  motion  for  nonsuit;  and  this  being 
so  the  complaint  is  not  vulnerable  to  a  gen- 
eral demurrer. 

[7]  Nor  Is  the  contention  sound  that,  under 
Che  allegations  of  the  complaint,  a  court 
ought  to  say,  as  matter  of  law,  appellant  as- 


sumed the  rislc  of  tbe  Injury  in  question. 
Unless  it  is  clear  that  tbe  complaint  fails  to 
state  some  essential  elemmt  necessary  to  a 
cause  of  action,  or  that  some  facts  are  stated 
by  reason  ot  which  the  plaintiff  cannot  re* 
cover  because  of  some  act  of  bis  own,  whidi 
prevents  a  recovery,  a  g«ieral  demurrer 
should  always  be  overruled.  Under  our 
statute  (Comp.  Laws  1907,  {  2986)  doubts,  if 
any  arise,  upon  the  allegations  In  the  plead- 
ings are  not  necessarily  resolved  against  the 
pleads:;  but  the  pleading,  as  jnvvtded  in 
that  section,  "must  be  liberally  construed." 
No  reason  Is  perceived  why  ai^llant  cannot 
prove  a  prima  facte  case  under  the  allega- 
tions of  his  complaint  If,  upon  tbe  trial, 
however,  appellant  falls  to  make  a  prima 
fade  case,  or  if,  when -all  tbe  evidence  Is 
before  the  court,  it  shall  be  made  to  appear 
that,  as  matter  of  law,  be  has  assumed  the 
risk,  the  court  should  then  dispose  of  the 
case  accordingly.  That  Is  different,  however, 
from  adjudging  tbe  litigant's  case  in  advance 
of  a  trial,  where,  as  here,  no  element  In  stat- 
ing a  good  cause  of  actloh  Is  lacking  in  the 
complaint  The  only  claim  Is  that  tbtq| 
pleader  has  pleaded  the  facte  so  specifically 
as  to  plead  himself  out  of  court 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  district  court  with  direc- 
tions to  relnstete  the  case,  and  to  proceed 
therewith  In  accordance  with  the  views  here- 
in expressed,  ^pellant  to  recover  coste 
upon  appeaL 

McGARTT,  OL  J.,  and  STRAUP,  J.,  omear. 

m  N.  u.  «■) 
TBRBITORT       GALLBGOS  at  aL 
(Supreme  Court  of  New  Uodco.  Jan.  9, 1918.) 

(Bvllaius  ly  tite  Coiui.) 

1.  TaxsPAsa  (i  82*)  —  Cbiiuhal  TaiBPAaa  — 
What  Cohstitctes. 

Any  violent  opening  of  a  door  or  window 
for  tba  purpose  of  entering  and  molcstins  the 

{lersons  In  possesaion  of  tbe  houBS  or  bDildlng 
B  suffident  to  complete  tbe  offense  made  punish- 
able by  sectioD  1161,  R.  8.  1B97.  that 
an  apetAng  of  four  inches  was  snffideat 

[Ed.  Note.— For  other  cases,  see  Traspassi 
Cent  Dig,  i  172;  Dm.  Dig.  I  82.*] 

2.  Tbbspass  (I  88*)  —  CRIMINAL  TaxsPAsa— 
Btidence— STATxuxnr  of  Acousxd. 

Evidence  of  what  was  said  and  done  bv 
defendant  a  few  boars  before  the  attemptM 
entrance.  In  the  presence  of  prosecuting  wl^ 
nesi,  was  admissible,  as  tending  to  character- 
ize the  attempted  entrance. 

[Ed.  Note.— For  other  cases,  Bee  Trespass, 
Cent  Dig.  S  182;  Dec.  Dig.  j  88.*] 

3.  Trespass  (i  88*)  —  Cbiuinal  Tbbspass— 
Evidence. 

There  was  no  error  In  pennittfng  a  witness 
to  describe  the  condition  of  the  door  three  or 
four  days  after  the  assault,  where  ft  had  been 
shown  by  other  evidence  that  the  door  was  then 
in  the  same  condition  that  It  was  immediately 
after  the  assaalt  upon  it 

[Ed.  Note. — For  other  cBses,  see  Treapass, 
Cent.  Dig.  §  182 ;   Dec.  Dig.  §  88.*] 
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4.  CsnavAL  Law  Q  1121»)  — Appbal— Ite- 

-   VIKW  OF  THB  ETIDENCB. 

The  Supreme  Court  win  not  attempt  to 
pan  apon  the  Bufficiency  of  the  evidence  to 
suitain  the  vndlct,  where  U  appears  that  the 
transcript  does  not  contftln  all  the  evidence. 

[Ed.  Note.— For  oAer  eaaes,  see  Criminal 
Law,  Cent  Die:  H  038.  3839;  Dee.  Dlff.  | 
1121.*]  ,  . 

5.  Cbdurai.  Law  (|  1172^— Appba]>— Fatob- 

ABLK  iNSTBtlCnONS. 

Defendants  cannot  complain  of  an  errone- 
OQS  instruction  which  was  favorable  to  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
h&w,  Cent  Jyig.  Sfi  3128,  315^-^157,  315»-316S, 
3160;  Dec  Dig.  $  1172.*] 

6.  Cbiuinal  Law  $  599*)  —  SUBPilHK  —  Dl- 
.  UAND  FOR  Continuance. 

In  order  to  take  advantage  of  snrprlae,  the 
surprised  party  mast  ordinari];  a^  for  the 
needful  postponement- or  coDtiDuauce  to  proenre 
the  required  -evidence  and  have  been  refused  Iff 
the  trial  court 

[Ed.  Note.— For  other  cases,  see  Grimioal 
Law,  Cent  Dig.  H  1333,  1334;  Dec.  Dig.  S 
S99.*3 

7.  CinnRAi.  Law  ^  3(K{6*}— Fazluu  to  tw- 

STBITCT— NKCE8BITY  OF  BEQUCST. 

If  counsel  fall  to  ask  for  an  instruction 
which  they  think  should  be  given,  and  on  re- 
fusal of  tile  court  to  give  it  do  not  except,  they 
rannot  take  advantage  of  it  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2668,  2670;  Dec.  Dig.  | 
1056.*] 

Appeal  from  District  Court,  Bio  Arriba 
CooDty;  befbre  Jtutlee  HcFle. 
Telesforo  Gallegos  and  FeUx  Borrego  were 

convicted  of  crime,  and  appeal.  Affirmed. 

3.  H.  Crist,  of  Santa  F«,  for'  appellants. 
Frank  W.  Glan^,  Atty.  Qen.,  for  tbe  Terri- 
tory. 

ROBERTS,  C.  J.  [1]  This  appeal  Is  pros- 
«cuted  from  a  Jtidgment  of  the  district 
court  of  Rio  Arriba  county,  Imposing  a  fine 
and  Jail  sentence  upon  the  appellants,  for 
the  violation  of  that  portion  of  section  1101, 
B.  S.  1897,  which  makes  it  an  offense  for  any 
person  with  violence  to  open  any  door,  win* 
dow,  or  sash,  for  the  purpose  of  entering  and 
molesting  the  person  or  persons  in  posses- 
sion of  the  house  or  building.  The  evidence 
on  tbe  part  of  the  territory  disclosed  that 
tbe  lower  hinge  of  the  door  had  been  broken, 
and  tbe  lower  part  of  the  door  opened  about 
four  inches.  There  Is  evidence  to  show  a 
violent  assault  upon  the  door  by  the  appel- 
lants, but  it  la  argued  that,  because  the  stat- 
ute says  that  the  opening  must  be  for  the 
purpose  of  entering  the  house,  It  must  be  es- 
tiiblisbed  that  the  opening  made  was  suffi- 
cient to  permit  the  entrance  of  the  person 
making  the  attempt  To  place  this  construc- 
tion upon  the  meaning  of  the  statute,  it  ap- 
pears to  us  would  lead  to  absurd  results, 
aud  would  in  all  cases,  where  an  actual  en- 
trance was  not  effected,  require  such  math- 
ematical accuracy  in  establishing  the  width 
of  tbe  opening  and  tbe  size  of  the  party  mak- 
ing the  attempt  tbat  but  few  convictions 


could  be  BecnriBd.  For  InBtance,  a  taj  small 
openlDg  would  be  sufficient  to  parmlt  tb»  en- 
trance of  a  sum  man,  wliile  a  much  larger 
one  would  be  reqnteed  for  a  atont  man,  and 
a  case  might  be  imaging  where  a  vtrs 
large  person  ml^t  not  be  able  to  enter,  even 
though  tbe  door  was  wide  open,  and  in  that 
case,  If  appellants'  contended  constmetlon 
is  Bonnd,  no  offense  under  this  statute  would 
be  committed  by  a  large  man  in  opening  Oie 
door  in  the  prohiUted  manner,  and  fbr  the 
prohibited  purpose.  We  are  of  the  opinion 
that  any  violent  opening  of  the  door,  for  the 
purpose  of  entoing  and  molesting  tbe  per- 
sons in  possession  of  the  house  or  building, 
is  sufficient  to  complete  the  offense. 

[2]  Tbe  court  permitted  the  prosecntii^ 
witness  to  testify,  over  objection,  as  to  what 
was  said  and  done  by  tlie  appellant  Telesforo 
Gallegos  during  the  afternoon  before  tbe  of- 
fense  was  committed  at  night,  admitting 
such  testimony,  howeva,  only  as  against 
said  Gallegos,  and  cautioning  tlie  Jury  that 
it  was  not  evidence  against  tbe  codefendant 
Borrego.  Appellants  urge  that  this  was  prej- 
udicial error.  think  the  evidence  was 
properly  admitted,  and  that  it  was  relevant 
for  the  purpose  of  showing  tbe  Intent  with 
which  the  defendant  Gallegos  acted  In  vio- 
lently opening  the  door.  This  evidence  show- 
ed the  temper  and  disposition  of  Gallegos 
toward  Mrs.  SIsneros,  with  whom  be  was 
talking,  and  who  drove  him  out  of  the  house, 
and  tended  to  characterize  tbe  act  commit- 
ted later  by  him. 

[3]  Error  Is  also  predicated  upon  the  ac- 
tion of  the  lower  court  In  permitting  SUvi- 
ano  Roybal,  a  witness  called  by  the  terri- 
tory, to  testify  as  to  the  condition  of  the 
doors  of  the  bouse  some  three  or  four  days 
after  the  commission  of  the  alleged  offense. 
Mrs.  Sisneros  testified  that  the  doors  were 
in  the  same  condition  when  examined  by 
Boybal  as  they  were  Immediately  after  the 
occurrence,  llie  condition  of  the  doors,  aft- 
er the  assault,  was  a  fact  which  was  admis- 
sible'In  evidence.  The  weight  of  Roybal's 
testimony,  in  view  of  the  time  which  had 
elapsed,  was  for  tbe  Jury  to  determine. 
There  was  no  error,  however.  In  permitting 
the  e^ddence  to  go  to  tbe  Jury. 

[4]  It  is  next  contended  by  appellants  that 
tbe  evidence  was  not  sufficient  to  sustai  i  the 
verdict  As  a  general  rule,  an  appellate 
court  will  not  undertake  to  pass  upon  the 
weight  of  the  evidence.  It  Is  sufficient,  if 
there  was  competent  e\'ldence,  which,  if  be- 
lieved, would  support  tbe  verdict,  but,  In  or- 
der to  obtain  any  review  of  tbe  sufficiency  of 
the  evidence,  it  is  clear  that  all  the  evi- 
dence should  be  brought  up.  It  appears  that 
three  witnesses  gave  testimony,  which  is  not 
set  out  in  the  record.  Tills  being  true,  this 
court  will  not  undertake  to  review  the  evi- 
dence. 

Error  is  assigned  upon  instmctions  nuui- 
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bend  7  and  S  given  by  the  court  The  In- 
structions are  as  follows: 

"(7)  That  said  defendants,  each  of  them 
partldpattng-in  kicking  and  throwing  stones 
at  the  doors  of  the  honse  of  Maurldo  Sls- 
neros,  did  thereby  violently  break  the  lower 
hinge  of  one  of  said  doors,  and  cause  the 
lower  portion  of  said  door  to  be  driven  in 
and  opened  to  the  width  of  three  or  four 
fingers  from  its  proper  place. 

"(8>  That  snch  assanlt,  if  made,  was  made 
for  the  purpose  of  entering  said  honse  and 
molesting  the  wife  of  Maoiido  Slsneros, 
Manaela  Trljillo  de  Slsneros.** 

These  instructions  were  given  by  the 
court.  In  conjunction  with  other  instructions, 
preceding  and  following,  setting  out  the  ma- 
terial allegations  of  the  charge  against  the 
defendants,  and  what  the  state  must  prove 
beyond  a  reasonable  doubt  In  order  to  Justify 
a  conviction.  It  Is  true,  as  urged  by  appel- 
lants, that  the  court  by  Instruction  No.  7 
told  the  Jury  that  if  the  door  was  opened 
three  or  four  Angers,  and  all  the  other  ele- 
meots  were  present  and  established,  the  de- 
fendaots  would  be  guilty,  but  there  was  no 
mot  In  this,  as  we  have  heretofore  stated 
that  any  opening  of  the  door,  accomplished 
in  the  prohibited  manner,  la  snffldent  It  Is 
further  contended  that  this  paragraph  states 
&ct8  which  were  shon'n  only  by  the  evi- 
dence as  a  material  allegation  of  the  in- 
dictment. It  sets  out  In  effect  that  It  most 
be  established  beyond  a  reasonable  doubt  that 
the  breaking  of  the  door  was  caused  by  kick- 
ing and  throwing  stones. 

(I]  Tbls  portion  of  the  Instmctlon  was,  of 
course,  technically  Incorrect,  because  any 
violoit  opening  of  the  door,  howevw  broutfit 
aboat,  was  sufficient,  bat  the  defendant  can- 
not complain  of  this  defect  because  it  was 
farmible  to  them  by  limiting  tbe  opening  to 
the  apedflc  ways  Indicated.  The  objection 
urged  against  instruction  Na  8  is  that  it  im- 
posed upon  tbe  prosecution  the  burden  of 
establishing  beyond  a  reasonable  doubt  no 
more  tlum  "that  such  asaanlt  was  made  for 
the  purpose  of  entering  said  house  and  mo- 
lesting," etc  It  is  urged  that  this  was  mis- 
leading because  tbe  assault  fa  not  the  of- 
fense denoonced  by  tbe  statute,  but  tbe  vio- 
lent opoiiiig  of  the  door  few  tba  purpose  of 
entering.  If  this  instmctlon  stood  alon^  un- 
connected with  ftnytblng  els^  there  would  be 
some  ^uslUllty  in  tbls  argnmoit,  but  the 
preceding  paragraph  describes  the  assault 
and  tbe  violent  breaking,  and  this  Instruc- 
tion refers  to  what  Immediately  precedes 
and  includes  the  whole  of  it  Tbe  oEEense  had 
been  therefore  clearly  defined  by  tbe  court, 
and  the.  Jury  could  not  have  been  misled  by 
this  paragrapb,  when  oonddered  with  the 
titbet  instmctiona  given  in  connection  with  It 

[IJ  An>ellantB  also  allege  error  upon  the 
action  of  the  court  In  overroltng  thdr  mo- 
tion for  a  new  trial,  and  especially  urge  the 


ground  therein  set  forth  to  tbe  effect  that 
they  were  surprised  by  the  evidence  adduced 
on  the  part  of  the  territory,  and.  that  they 
did  not  have  an  opportunl^  to  procure  wit- 
nesses to  combat  such  testimony.  Our  atten- 
tion Is  called  to  section  1280,  Bishop's  New 
Criminal  Froc.,  wherein  the  author  says, 
"Surprise  is  a  &mlllar  ground  for  a  new  tri- 
al, both  in  criminal  cases  and  in  civil,"  but 
the  same  author  further  on  in  the  same  sec- 
tion says:  "Ordinarily  the  surprised  party 
must  have  asked  for  the  needful  postpone- 
ment or  continuance  to  procure  the  required 
evidence,  and  have  been  refused."  It  does 
not  appear  that  the  appellants  asked  for  any 
delay  or  continuance  to  enable  them  to  pro- 
cure witnesses  to.combat  the  testimony  which 
surprised  them,  or  that  any  such  suggestion 
was  made  to  the  court  And,  as  told  by  the 
territorial  Supreme  Oonrt  tn  the  case  of 
Duncan  v.  Holder  et  aL,  15  M.  M.  323,  lOT 
Pac.  685:  "There  is  hardly  a  better  estab- 
lished rule  of  practice,  or  one  more  uniform- 
ly adhered  to  by  this  court  than  that  the 
granting  or  r^usal  of  a  motitm  for  a  new 
trial,  being  addressed  to  the  sound  discretion 
of  the  trial  court,  will  not  unless  It  iHalnly 
appears  that  such  discretion  has  been  abus- 
ed, be  reviewed  on  ai^Deal." 

[7]  Appellants  also  urge  that  the  court 
erred  in  falling  to  Instruct  the  Jury  as  to 
the  competency  of  defendants  as  witnesses 
In  th^  own  behalf,  and  also  In  failing  to 
Instruct  as  to  what  constituted  an  assault 
upon  a  house,  but  the  record  fftUs  to  disclose 
that  defendants  asked  or  requested  the  court 
to  Instruct  the  Jury  uptm  either  of  tbe  ques- 
tions, or  took  any  ffKceptlons  to  tlw  fiillure 
to  80  instruct  and  consequently,  even  if  such 
instructions  should  have  been  given,  they 
have  lost  all  right  to  object  now  to  the  fail- 
ure. Bee  Ter.  T.  Oaldmll,  14  N.  M.  548,  9S 
Paa  187,  and  sntborltieB  there  dted. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  tbe  lower  court  is  i^nned,  and  It  la 
so  ordered. 

HAMNA  and  PABKBB,  concur. 

Oa  N.  H.  1S9> 

DAILY  et  aL  T.  FITZOBRALO  eC  aL 

(Supreme  Court  ot  New  Mexloo.   Jan.  9, 
1918.) 

(Syllaltta  by  (Ae  Court.} 

Appeal  ANO  Ebbob  (t  530*)— Costs  in  Tbial 
Coubt^-Tbaitbcbipt  of  Rbcobd. 

All  costs  accruing  ia  the  district  court 
mast  be  taxed  prior  to  tbe  filing  of  the  tran- 
script la  this  court  on  appeal  or  writ  of  error, 
and  a  certificate  of  the  clerk  of  the  district 
court  as  to  such  costs  must  be  hududed  la  the 
transcript  of  record,  and  no  recovery  can  be 
had  in  this  court  for  costs  not  so  taxed  and 
certified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  23M-2396;  Dec;  Dig.  | 
530.*] 
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Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Abbott 

Motion  to  Btrlke  ont  cortiflcate  of  the  dis- 
trict clerk  as  to  costs  sustained. 

For  former^oplnlon,  see  125  Fac  eSS. 

Wade  ft  Wade,  of  Las  Cruces,  for  appel- 
lants. Matron  ft  Wood,  of  Albuquerque,  for 
appellees. 

ROBERTS,  a  J.  At  the  present  term  of 
this  court  this  cause  was  submitted  on  the 
merits,  and  the  appellees  prevailed.  After 
the  cause  was  decided  on  the  merits  by  this 
court,  appellees  caused  the  clerk  of  the  dis- 
trict court  of  BemaliUo  county  to  transmit 
to  the  clerk  of  this  court,  a  certificate  of 
costs,  taxed  by  the  clerk  of  the  district  court 
of  said  county,  after  the  rendition  of  the 
Judgment  In  this  court,  which  certificate 
showed  additional  costs  In  the  district  court, 
amounting  to  $139.00,  which  it  appears  ap- 
pellees had  not  caused  to  be  taxed  and  cer- 
tifled  theretofore.  Appellants  have  filed  a 
motion  to  strike  out  such  additional  certifi- 
cate, on  the  ground,  among  others,  that  such 
coats  must  be  taxed  prior  to  the  filing  of 
the  transcript  of  the  record  in  this  conrt, 
and  a  certificate  of  the  clerk  of  the  district 
court  as  to  all  costs  in  the  case  must  be  in- 
cluded in  the  transcript  The  motion  appears 
to  be  well  taken. 

It  Is  true  that  secOon  3157,  C  U  1887. 
does  not  seem  to  require  the  taxation  of 
costs  until  the  execution  on  the  judgment  is 
issued,  yet  as  section  22  of  chapter  57,  S.  L. 
1907,  requires  the  clerk  of  the  district  court, 
in  case  of  appeal  or  writ  of  error,  to  Include 
in  the  transcript  of  record  a  copy  of  the  final 
judgment,  etc.,  and  "a  certificate  of  the  derk 
of  the  dtotrlct  court  as  to  all  costs  lu  the 
case  Id  the  district  court  including  the  clerk's 
and  stenographer's  fees  for  the  transcript  of 
record  and  bill  of  exceptions,"  it  would  ap- 
pear that  the  costs  should  be  taxed  before 
the  transcript  is  prepared  and  filed  in  this 
court  If  a  successful  party  In  the  lower 
court  could  await  his  own  pleasure  to  have 
the  costs  taxed  where  an  appeal  is  taken.  It 
would  lead  to  endless  confusion,  and  would 
deny  to  the  other  party  the  opportunity  to 
object  to  the  Items  of  cost  in  the  lower  court, 
aud  secure  a  proper  taxation  thereof.  No 
good  reason  can  be  advanced  for  the  delay, 
and  we  believe  the  better  practice  Is  to  re- 
quire the  costs  to  be  taxed  prior  to  the  filing 
of  the  transcript  In  this  court,  so  that  the 
amount  can  be  bududed  therein,  as  required 
by  the  statute. 

Appellants'  motion  to  strike  the  cerUflc&te 
of  the  district  clerk  as  to  cents  filed  in  this 
conrt  after  the  dedsion  of  the  case  here  on 
Its  merits  will  be  sustained,  and  It  is  so  or- 
dered. 

HANXA  and  PARKER,  JJ.,  concur. 


REPORTER  (N.  U. 

a?  N.  H.  100) 
Ex  parte  CANAVAN. 

(Supreme  Court  of  New  Me^co.   March  2^ 
1912.  Rehearing  Denied  March  8, 1»13.) 

1.  DivoBCE  (S  269* )— Division  op  Pbopebtt 
—Contempt— Pleading  asd  Pboo». 

A  divorce  decree  awarding  the  wife  a  cer- 
tain sum  of  money  as  her  share  in  the  com- 
munity property  created  a  presumption  that  the 
hosbaad  was  posseseed  of  sufficient  money  and 
property  to  pay  the  amount  and  the  husband, 
upon  being  charged  with  contempt  of  court, 
had  the  burden  of  pleading  and  proving  his  in- 
ability to  pay  the  amount  U  he  derired  to  de- 
fend OB  sucb  ground. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {(  75&-763;  Dec  Dig.  {  26&*] 

2.  DIVOBOK  (I  269*)— GONTUIFT  OW  OBDIS— 

VlOIATIOH  OF  RbSTBAININO  ObDEB. 

Where  an  order  was  issued  in  divorce  pro- 
ceedings restraining  the  husbaud  from  remov- 
ing the  community  estate  from  the  jurisdiction, 
and  the  wife  was  awarded  a  certain  sum  of 
money  as  her  share  of  the  estate,  and  the  hus- 
band failed  to  pay  sucb  sum,  his  act  in  remov- 
ing the  commumty  estate  from  the  jurisdic- 
tion in  violation  of  the  restraining  order  was 
clearly  a  contempt  of  court 

[Ed.  Note.— For  other  cases,  see  IMvoiee, 
Cent  Dig.  II  756-768;  Dec  Dig.  I  289.*] 

3.  CoNBTiTunoNAt  Law  (|  83*)— Ihpbisoiv- 

UBNT  rOB  DBBt 

A  contempt  judgment  committing  the  hus- 
band to  prison  for  a  definite  term  for  violating 
a  restraming  order  issued  in  divorce  proceed- 
ings was  not  an  attempt  to  enforce  collection 
of  a  debt  by  means  of  imprisonment  under  con- 
tempt process,  though  it  provided  for  the  hus- 
band's benefit  that  he  could  be  released  vpon 
payment  of  the  sum  awarded  to  his  wife  by 
the  divorce  decree. 

[Ed.  Note.— For  other  cases,  see  Constitn- 
Uonsl  Law,  Cent  Dig.  |i  150-151^;  Dec  Dig. 
I  83.*] 

4.  Contempt  (J  63*)— Jddgmbni^Vauditt. 

A  contempt  judgment  committing  one  for  a 
definite  term  "or  until  further  order  of  the  court" 
was  not  void  for  uncertainty;  the  quoted  words 
being  employed  merely  to  retain  in  the  court 
the  power  to  terminate  the  imprisonmoit  be- 
fore Its  expiration  upon  satisfactory  cause 
shown. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  n  19S.  197-201;  Dec  Dig.  |  eS.*] 

5.  CoNTEUPT  (S  67*)— Obdib  to  Show  Cause 
— Sebvice— waiveb. 

An  appearance  and  answer  in  contempt 
proceedings  without  objection  was  a  waiver  of 

service  of  the  order  to  show  cause. 

[Ed.  Note. — For  other  cases,  see  Contempt 
Cent.  Dig.  U  162,  163;  Dec  Dig.  {  57.*] 

6.  DlVOBOE    (S  269*)~GONTBUFT— DbFBNSB— 

Want  of  Demand. 

Where  the  husband  in  his  answer  in  con- 
tempt proceedings  for  violation  of  a  restrain- 
ing order  Issued  in  a  divorce  action  claimed 
that  be  was  unable  to  pay  the  amount  awarded 
his  wife  by  the  divorce  decree,  be  could  not 
relieve  himself  from  the  charge  of  contempt 
by  a  claim  that  no  demand  had  been  made  upon 
him  for  payment  of  the  amount  of  the  decree; 
no  demand  being  necessary,  since  his  plea 
showed  that  it  would  have  been  unavailing  and 
the  omiHsion  of  a  demand,  ev^  if  demand  were 
required,  being  merely  an  error  or  irr^ulaiityt 
and  not  Jurisdictional. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §{  750-763;  Dec  Dig.  |  269.*] 
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7.  HABK4S  COBPUB    (|i  4,  SO*)— NaTUBE  OF 

Rkickdt. 

A  writ  of  habsaB  corpus  is  available  only 
when  the  lower  court  has  exceeded  its  juris- 
dictioB,  and  cauDOt  take  the  place  of  a  writ 
of  error  or  aa  appeal,  however  irregular  or 
erroDeoufl  the  judgment  may  be. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corona,  Gent  Dig.  i|  4.  26;  Dec  Dig.  81  4, 

3a*j 

Orlgliial  habeas  corpus  ^oceeding  by  Ste- 
Idien  Canavan.  Fetlttoner  remanded,  and 
writ  dlscliarged. 

Arsned  before  ROBBRTS,  C  and  PAR- 
KER, J. 

B.  W.  Dobson,  of  Albuquerque,  for  peti- 
tioner. A.  T.  Hannett,  of  Gallup,  and  Vlgll 
&  Jamison,  of  Albuquerque,  opposed. 

PARKER,  J.  Tbls  is  a  habeas  corpus  pro- 
ceeding brought  by  the  petitioner  to  obtain 
his  discharge  from  custody  under  a  commit- 
ment for  contempt.  In  porsuance  of  the  Judg- 
ment of  the  district  court  of  McKinl^  conn- 
ty,  the  pertinent  prorislona  whereof  are  as 
follows: 

"Yonr  petitioner  further  r^resents  that 
his  confln^ent  or  restraint  is  by  virtue  of 
a  warrant  issued  upon  the  filing  of  a  peti- 
tion In  that  Certain  suit  lately  pending  in 
the  county  of  McKinley,  state  of  New  Mex- 
ico, entitled  Kate  Canavan,  Plaintiff,  v.  Ste- 
lAeii  Canavan,  Defendant,  as  will  more  fully 
api;>ear  by  copy  of  said  petition  so  filed  upon 
vbich  said  warrant  was  Issued  is  attached 
her^  and  made  a  part  of  this  petition  and 
marked  'Exhibit  A' ;  that  thereafter  another 
petition  was  filed  in  said  cause  alleging  fur- 
tber  gronnds  than  alleged  In  the.  original 
affldarit  or  petition,  a  copy  of  which  said 
second  petition  Is  also  attached  hereto  and 
made  a  part  of  this  i>etlUon,  and  marked 
*Bxblblt  B.' 

"Tour  petitions  further  represents  that  he 
Is  fWlier  advised  by  coimsel,  and  believes, 
that  his  Imprlsonmoit  is  Illegal  in  the  fol- 
lowlng  respects:  Tour  petitioner  states  that 
on  the  21st  day  of  Jime,  1911.  a  decree  was 
rokdered  In  the  case  of  Kate  Canavan  v.  Ste- 
phen Canavai^  which  was  a  suit  for  divorce 
and  alimony,  and  on  final  hearing  the  court 
granted  the  plabitUT  a  divorce  and  a  money 
jndjEment  for  alimony  against  yonr  petitioner 
In  Uie  sum  of  920,000  as  her  share  In  the 
acqaeat  community  property;  that  said  de- 
cree further  provided  that  your,  petitioner 
and  defendant  in  said  divorce  case  pay 
plaintiff's  counsel  the  sum  of  $1,500  as  coun- 
sel fee  and  the  costs  of  the  anit^  a  copy  of 
which  said  decree  Is  attached  hereto  and 
made  a  part  of  thla  petition  and  marked  'Ex- 
hibit H.' 

"Tour  petltioiier  further  represents  that 
he  ia  advised  by  counsel,  and  believes  that 
the  flllng  of  said  petition  and  the  issuance 
of  said  warrant  and  the  committing  of  your 
petitioner  to  jail  la  an  attempt  to  imprison 


a  i>erson  for  debt  contrary  to  the  Constitu- 
tion of  the  United  States  and  the  laws  of 
the  state  of  New  Mexico,  and  that,  therefore, 
his  confinement  Is  Illegal,  and  an  attempt  to 
imprison  your  petitioner  for  failure  to  pay 
a  money  Judgment." 

As  appears  the  petitioner  was  defendant  in 
a  divorce  proceeding  In  which  final  decree 
was  rendered  against  him,  which  final  de- 
cree provided,  inter  alia,  "that  the  plaintiff 
do  have  and  recover  of  the  said  Stephen 
Canavan  the  sum  of  $20,000  as  her  share  of 
the  acquest  property  of  said  marriage  com- 
munity, «  *  •  and  that  execution  issue. 
•  *  •  "  This  decree  was  signed  June  14, 
1911.  It  further  appears  that  on  August  S, 
1810,  a  restraining  order  was  served  on  peti- 
tioner, and  on  March  9,  1911,  an  order  to 
show  cause  why  he  should  not  be  punished 
for  contempt  for  having  disposed  of  parts 
of  his  personal  property  In  violation  of  said 
restraining  order  Issued  against  him.  On 
February  29,  1912,  Kate  Canavan,  plaintiff 
in  the  divorce  case,  filed  her  affidavit,  charg- 
ing that  petitioner  had  failed  to  obey  the 
Judgment  in  the  divorce  case;  on  Informa- 
tion and  belief  that  prior  to  the  signing  of 
the  divorce  decree,  petitioner  departed  from 
the  Jurisdiction,  taking  with  him  all  of  bis 
property  to  the  extent  of  $50,000,  and  that 
he  wad  avoiding  service  of  process  upon  him, 
and  was  fleeing  from  the  jurisdiction,  when 
appreh^ded  under  an  attachment  Issued 
upon  a  previous  affidavit  of  her  attorney, 
and  that  petitioner  now  had  no  property  In 
New  Mexico  out  of  which  to  satisfy  said  de- 
cree In  the  divorce  case.  The  affidavit  of 
Mrs.  Canavan's  attorn^  contained  a  further 
allegation  on  Information  and  b^ef  that  ex- 
ecution on  the  divorce  decree  had  been  is- 
sued and  returned  unsatisfied.  A  demurrer 
to  the  petition  for  attachment  for  contempt 
was  Interposed  by  petitioner,  and  overruled 
by  the  court.  Thereupon  petitioner  filed  an- 
swer to  the  petition,  in  which  he  admitted 
his  defoult  in  payment  of  the  amount  decreed 
In  the  divorce  case,  accounted  for  his  where- 
abouts since  giving  his  testimony  in  the  di- 
vorce caee,  and  denied  his  Inteotlon  to  ab- 
acond.to  avoid  the  process  of  the  court,  de- 
nied service  or  knowledge  of  the  existence 
of  the  order  to  show  caus^  all^^ed  tliat,  if 
he  had  violated  the  restraining  order.  It  was 
in  mortgaging  some  real  estate  et  Gallup  to 
save  the  same  from  sale  under  execution. 
Healed  that  he  had  $50,000  of  property  or 
money,  and  allied  that  he  was  indebted  to 
divers  persons  whom  he  was  unable  to  pay 
In  addition  to  the  amount  decreed  against 
him  bi  the  divorce  proceedings,  and  denied 
that  he  ever  had,  or  has  at  present,  money 
or  property  out  of  which  he  could  pay  the 
amount  of  the  decree.  The  answer  Is  strange- 
ly devoid  of  any  specific  denial  of  the  charge 
that  petitioner  had  removed  his  property 
from  the  Jurisdiction  In  violation  of  the 
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original  restraining  order.  Counsel  for  Mrs. 
Canavan  then  moved  for  judgment  on  tbe 
petltl<m  for  attachment  for  contempt,  the 
Jadgment  and  evidence  In  the  divorce  case, 
and  the  answer  to  the  petition  for  attach- 
ment  Thereupon  the  district  court  rendered 
the  judgment  hereinbefore  mentioned.  Petl- 
tioner  then  brings  habeas  corpus  In  this 
court,  and  asks  to  be  discharged  from  cus- 
tody. 

Upon  the'  coming  in  of  the  return,  a  de' 
mnrrer  was  Interposed  to  the  same,  and  a 
motion  for  discharge  of  petitioner  based  upon 
.several  grounds,  which  will  be  considered. 
The  evidence  In  the  divorce  case  la  not  be- 
fore us. 

[1]  1.  The  evidence  In  the  divorce  case  not 
bdng  before  us,  it  Is  to  be  presumed  that  the 
Bame  fully  justified  the  decree.  That  decree, 
ae  we  have  seen,  found  that  Mrs.  Canavan 
was  entitled  to  $20,000  as  ber  share  of  the 
acquest  property  of  the  marriage  community. 
This  finding  presupposes  that  the  evidence 
shows  that  petitioner  was  possessed  of  suffi- 
cient money  and  property  to  pay  the  amount 
It  is  inconceivable  that  any  court  would 
award  snch  a  decree  in  the  absence  of  proof 
of  petitioner's  ability  to  perform.  The  com- 
munity estate  was  not  what  it  might  have 
been  in  the  past,  but  it  was  what  the  evi- 
doice  showed  it  to  be  when  the  action  was 
Institated  and  tJie  restralniiv  order  issaed 
and  served,  and  the  court,  in  the  final  de- 
cree^ detwmined  the  wife's  just  share  of  the 
same  and  awarded  execution.  It  may  Ouxe- 
fore  be  asanmed  that  the  evidraice  amply 
showed  the  husband's  ability  to  perform  the 
decree.  The  complaint  in  the  divorce  case 
is  not  before  ns,  and  we  must  assume  that  It 
contained  the  usual  and  necessary  allegations 
as  to  the  nature  and  extent  of  the  community 
estata  The  court  found  all  of  the  material 
allegations  of  the  complaint  to  he  sustained 
by  the  proofs.  This  finding  is  a  finding  of 
the  husband's  aMUty  to  perform.  If  the 
pleadings  and  facts  were  otiierwise,  it  de- 
volved upon  petitioner  to  show  it  to  this 
court 

In  this  connection,  counsel  for  petitioner 
cite  In  re  Jaramillo,  8  N.  M.  698,  45  Pac. 
1110.  That  case  is  clearly  dlstin^shable 
from  this.  In  that  case  it  clearly  appeared 
that  petitioners  did  not  have  the  money  to 
comply  with  the  decree  when  It  was  rendered, 
and  had  never  had  the  larger  portion  of  the 
iimouut  adjudged  against  them.  The  terri- 
torial Supreme  Court  construed  the  decree 
"only  as  a  finding  by  the  court  that  the  peti- 
tioner and  his  coadmlntstratrlx  owed  the 
amount  of  money  found  due  to  their  other 
coadmintstratrlx.  •  •  • "  But  In  the  case 
at  bar,  as  we  have  seen,  It  appears  that  peti- 
tioner had  the  ability  to  perform  the  decree. 

[2]  2.  As  before  seen,  the  court  issued  an  or- 
der upon  the  filing  of  the  complaint,  restrain- 
ing the  petitioner  from  removing  the  com- 
munis estate  from  the  Ju]:i8diction.   It  ap> 


pears  from  a  recital  In  one  of  the  orders  of 
the  court  that  the  question  of  the  violation 
of  this  restraining  order  was  gone  into  in 
the  evidence  in  the  divorce  case,  but  the 
court  made  no  final  conclusion  so  far  as  ap- 
pears. The  petition  for  attachment  for  con- 
tempt was  Imsed  upon  this  alleged  viola- 
tion of  the  Injunction,  and  the  petitioner  fn 
his  answer  strangely.  It  seems  to  us,  avoids 
any  reference  to  It  All  the  evidence  in  the 
divorce  case  was  before  the  court  in  the  con- 
tempt proceedings,  without  objection  on  the 
part  of  the  petitioner,  and  the  court  found 
petitioner  guilty  of  violating  the  Injunction. 
If  the  case  were  before  us  on  appeal,  there 
is  nothing  In  the  record  from  which  we  could 
say  the  court  reached  an  Incorrect  conclusion. 
We  have  then  a  case  of  the  husband  en- 
joined from  removing  the  acquest  property 
from  the  jurisdiction,  a  decree  for  the  wife 
of  a  sum  of  money  as  her  fair  share  of  said 
estate,  a  finding  by  the  court  that  the  hus- 
band has  not  paid  said  sum,  and  has  re- 
moved the  community  estate  from  the  juris- 
diction in  violation  of  the  restraining  order. 
This  certainly  makes  out  a  clear  case  of 
contempt  At  this  point  petitioner  presents 
two  objections  to  the  judgment  rendered  by 
the  court 

[3j  3.  It  Is  first  urged  that  the  judgment  is 
an  attempt  to  enforce  collection  of  a  debt  by 
means  of  imprisonment  under  process  for 
contempt  In  this  counsel  for  petitioner  is 
In  error.  The  contempt  of  petitioner  con- 
slsts  In  the  removal  of  the  estate  from  the 
jurisdiction,  so  that  the  decree  became  unen- 
forceable by  execution.  If  the  judgment  had 
simply  provided  for  the  Imprisonment  and 
had  made  no  reference  to  payment  of  the 
amount  of  the  decree  to  the  wife,  no  one,  • 
we  assume,  would  be  found  to  say  that  the 
same  was  not  a  most  ri^teous  one.  The 
reference  In  the  judgment  to  the  discharge 
of  petitioner  upon  payment  of  the  amount 
due  under  the  divorce  decree  Is  inserted  for 
the  benefit  of  the  petitioner,  and  provides  a 
means  whereby  he  may  be  discharged  before 
the  expiration  of  the  term  of  the  sentence,  if 
he  shall  so  elect  The  court  was  not  con- 
cerned as  to  whether  petitioner  paid  the 
amount  of  the  decree  or  not,  it  having  sen- 
tenced him  to  a  definite  term  of  imprison- 
ment for  violation  of  the  Injunction  order. 
There  was  no  attempt  to  enforce  the  collec- 
tion of  the  debt.  If  the  judgment  had  pro- 
vided for  Imprisonment  until  petitioner  paid 
the  amount  of  the  decree,  the  proposition 
urged  by  petitioner  would  perhaps  be  pre- 
sented. This  was  the  form  of  the  judgment 
in  Be  Jaramillo,  8  N.  M.  598,  45  Pac.  HIO, 
referred  to  above.  But  here  the  comn^t- 
ment  Is  for  a  definite  period,  with  the  pro- 
viso that  the  petitioner  may  sooner  be  dis- 
charged by  pa>iug  the  amount  due. 

[4]  4.  Counsel  for  petitioner  contends  that 
the  contempt  judgment  Is  void  by  reason  of 
the  last  clause  thereof,  as  follows:  "Or  un- 
til further  order  of  the  court"   This  pro- 
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vlMon  of  the  Jndgmeiit  Is  easily  diBtingaiati- 
able  from  decrees  or  Judgments  which  mere- 
ly order  commitmeDt  "until  the  lurtiier  order 
of  the  court"  Id  such  cases  the  judgment  Is 
Indefinite  and  uncertain,  but  in  cases  like 
the  one  at  bar,  where  tbere  is  a  definite  term 
of  sentence  fixed,  the  language  used  should 
be  considered  merely  as  employed  to  retain 
in  the  court  the  power  to  terminate  the  im- 
prisonment before  Its  expiration,  according 
to  its  terms,  upon  satisfactory  cause  shown. 
It  lus  been  so  held.  Tlnsley  t.  Anderson, 
171  U.  S.  101,  108,  18  Sup.  Ct  805,  43  L.  Ed. 
91;  In  re  Rosenberg,  90  Mm.  S81,  68  N.  W. 
1065.  04  N.  W.  m 

[i]  6u  Counsel  for  petitioner  urges  that  no 
order  to  show  cause  was  served  upon  him 
prior  to  the  attachment,  and  that  the  Judg- 
ment is  therefore  iUegaL  A  sufficient  an- 
swer to  the  proposition,  If  the  fact  be  trne, 
would  seem  to  be  that  the  plaintiff  appeared, 
and,  without  objection  on  that  ground,  an- 
Bwer^  the  petitions  filed  to  obtain  the  at- 
tachment as  represented  by  counsel  who 
argued  and  submitted  the  question  of  peti- 
tioner's guilt  or  Innocence  qf  the  contempt  of 
the  court.  This  was  a  waiver  of  the  order 
to  show  cause.  State  t.  Hansford,  43  W. 
Va.  773,  28  S.  R  791.  Appearance  and  an- 
swer without  objection  cures  irregularity  In 
the  commencement  of  the  proceeding.  9  Oyc 
43. 

[1]  d.  Coxmsel  for  petitioner  urges  that  no 
demand  was  made  for  the  payment  of  the 
amonnt  of  the  decree,  and  that,  therefore,  the 
judgment  was  unwarranted.  It  appears  from 
the  answer  of  petitioner  that  be  claimed  he 
was  unable  to  pay  the  amount,  and  hence  a 
demand  would  have  been  entirely  unavailing. 
In  such  case  no  demand  Is  necessary.  State 
T.  Dltmar,  19  Wash.  324,  63  Pac.  350;  Potts 
V.  Potts,  68  Mich.  492,  36  N.  W.  240.  The 
petitioner  was  deprived  of  no  right  by  the 
failure  to  make  demand,  and,  if  demand  was 
required,  the  omission  was  no  more  than 
on  error  or  Irregularity,  and  was  not  jnrls- 
dlctionaL 

.  [7]  7.  Much  that  has  been  said  might  more 
properly  be  said  if  the  judgment  of  the  dis- 
trict court  were  before  us  for  review  on 
appeal  or  error,  if,  Indeed,  it  is  so  review- 
able. We  do  not  decide  the  question.  But 
we  have  found  the  discussion  necessary  In 
order  to  state  fully  the  facts.  It  Is  to  be 
remembered,  however,  that  the  writ  of  ha- 
beas corpus  Is  not  designed  to  take  the  place 
of  a  writ  of  error  or  an  appeal.  It  Is  only 
when  the  lower  court  has  exceeded  Its  juris- 
diction that  the  writ  is  available.  No  matter 
how  irregular,  or  even  erroneous,  the  Judg- 
ment may  be,  It  cannot  be  reviewed  on  ha- 
beas corpus.  In  re  Peraltarearls,  8  N.  M. 
30,  41  Pttc.  538 ;  In  re  Swan,  150  U.  S.  637, 
14  Sup.  Ct  225,  37  L.  Ed.  1207.  State  v. 
Pratt  20  S.  D.  440,  107  N.  W.  538,  11  Ann. 
Cas.  1049,  and  note,  where  numerous  cases 
are  collected.  The  question  of  the  power  or 


Jurisdiction  of  the  district  court  Is  sought 
to  be  raised  by  alleging  that  it  attempted  to 
collect  a  debt  by  contempt  proceedings.  But, 
as  we  have  pointed  out,  the  gaestion  ts  not 
involved. 

For  the  reasons  stated,  the  petitioners  will 
be  remanded  to  the  custody  of  Thos.  McMll- 
len,  deputy  sheriff  of  Bernalillo  county,  to 
be  dealt  with  according  to  law,  the  writ  of 
habeas  corpus  will  be  dlsdui^ed;  and  It  Is 
so  ordered. 

ROBS;r.TS,  Q.  J.,  concurs.  HANNA,  3^ 
being  dlsqualiflod,  did  not  paradpate  In  this 
proceeding. 

nr  H.  H. 

BULL  et  aL  t.  HAL  et  sL 

(Saprema  Court  of  New  Mexico.    Jan.  27, 
1918.) 

(SvOalw  by  ike  Court.) 

1.  EXXOUTOBS  AXD  ADWHXBiaaTMa  (I  28*)— 
Administbjltor   with   Wa^  Amhexed-^ 

Bond. 

Where  the  authority  of  an  executor  la 
revoked,  and  an  administrator  with  the  will 
annexed  ts  appointed,  it  is  not  esaeatial  to'  the 
validity  of  the  bond  to  be  given  by  him,  as 
Bucb,  that  his  special  character  should  be  re- 
cited therein ;  a  bond  in  the  ordinary  form  re- 
qnired  of  general  administrators  by  the  statute 
is  valid  and  proper. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  H  144-170: 
Dec  Dig.  S  26.*] 

2.  EjCEcnroBS  and  Adminibtbatoss  (8  20*>— 
CnARACTEB  or  ADiciiTiSTBAToa— Obdbb  or 
Appointment. 

Reference  should  be  made  to  the  order  of 
appointment  for  the  purpose  of  determining 
the  character  and  status  of  one  assuming  to 
administw  npon  an  estate. 

[Ed.  Note^For  other  eases,  see  Dxecbtors 
and  Administrators^  Cent  Dig.  IS  88-105; 
Dec.  Dig.  I  20.*] 

8.  EXBOUTOBS  AND  AOHUnnRATOSS  <|<26'*)-- 

Administeatob  with  Witj>  AnNKZEI>— 
Bond. 

The  deffect  in  tiie  bond  executed  by  Uie  ad- 
ministrator with  tlw  will  annexed  did  not  viti- 
ate his  appointment  nor  invalidate  his  acts. 

[Ed.  Note.~For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  144-170; 
Dec.  Dig.  I  26.»] 

4.  EXECinOBB  AND  Administbatoes  (|  27*)— 

Letters  op  Admin isteation. 

Letters  of  administration  are  to  I>e  con- 
sidered merely  as  credentials  and  not  necessary, 
where  the  order  or  record  of  the  court  show 
his  authority  to  act 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  171-176; 
Dec.  Dig.  I  27.*] 

6.  Executobs  and  Administbatobs  ({  327*)— 
PowBB  OF  Sale— Adjudication  bt  Coubt. 
An  adjudication  by  the  probate  court  as  to 
insufficiency  of  personal  assets  to  meet  debts 
and  legacies  is  not  necessary  preliminary  to 
exercise  of  power  of  sale,  conferred  by  last 
will  and  testament  by  ao  executor  or  adminis- 
trator with  the  will  annexed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admiaistrators,  Cent  Dig.  1  1344:  Dec. 
Dig.  8  827.*] 
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6,  BlOECUTOBa  AND  Adhinisisatobs  <I  363*)— 

Sau  Uhdbb  Powkb  .  irr  Wxli/— Pbitatb 

8a  LK. 

Ad  executor  or  administrator  with  the  will 
aonexed,  where  power  of  Bale  of  real  estate  has 
been  conferred  by  the  last  will  and  testament 
of  the  decedent,  oas,  as  a  general  rule,  consid- 
erable discretion  as  to  the  manner  and  condnct 
of  such  sale,  and  may  sell  at  private  sale  at 
his  diKretion,  when  prudently  and  hon^tly 
exercised. 

[Gd.  Note.— For  other  cases,  see  Exeeatora 
and  Administrators,  Cent.  Die.  IS  148S-14&4: 
Dec.  Dig.  S  363.*] 

Appeal  from  District  Court,  Dona  Ana 
Oouaty ;  before  Justice  Parker. 

Action  by  the  First  National  Bank  of  San- 
ta F6,  suing  for  Itself  and  other  creditors  of 
Thomas  J.  Bull,  deceased,  against  Francisco 
Bal,  Thomas  R.  Bull,  and  others.  From  the 
decree  Thomas  R.  Bull  and  certain  other  de- 
fendants BppeaL  Dismissed,  and  ivdgm»t 
affirmed. 

This  salt  was  Instituted  by  the  First  Na< 
tlonal  Bank  of  Santa  F^,  suing  for  Itself  and 
all  other  creditors  of  the  estate  of  Thomas 
J.  Bull,  deceased,  against  Barbaro  Lncero  et 
al.,  including  the  adjminlstrator  de  bonis  non 
of  the  estate  of  Thomas  J.  Bull,  and  sureties 
on  the  bonds  of  preceding  administrators,  to 
review  and  set  aside  ordera  of  the  probate 
court  aUowfng  administrators'  accounts,  to 
discover  assets,  to  compel  the  payment  of 
creditors,  so  far  as  the  [wrsonal  property  and 
assets  would  pay  the  same,  and  to  compel 
a  sale  ot  real  estate  to  pay  any  balance  that 
the  assets  and  personal  property  would  not 
pay.  All  appellants  and  appellees  were  nam- 
ed as  parties  def^idant,  as  claimants  of  the 
land  which  was  sought  to  be  subjected  to 
sale. 

The  case,  as  thus  initiated,  was  determined 
by  a  decree  which  Is  not  appealed  from.  The 
qnestlons  presented  for  our  determlnatton  in 
this  appeal  are  raised  by  the  answers  and 
counterclaims  of  the  several  defendants  who 
are  appellees  here,  setting  up  title  In  several 
of  the  tracts  sotight  to  be  sold  to  pay  debts 
of  decedent 

Each  appellee  filed  a  separate  answer  and 
comiterclatm  against  appellants,  who  are  ven- 
dees of  devisees  of  said  tracts  of  land  under 
the  last  will  and  testament  of  Thomas  J.  Bull, 
deceased,  seeking  reformation  of  the  deed 
executed  to  him  for  the  land  described  In  his 
counterclaim,  bo  as  to  give  it  effect  as  the 
deed  of  Willis  J.  McQlnnis,  as  administrator 
of  the  estate  of  Thomas  J.  Bull,  deceased,  in- 
stead of  a  deed  by  blm  as  executor,  In  which 
form  It  was  executed.  The  appellants,  defend- 
ants to  said  several  eonnterdalms,  filed  sep- 
arate answers  to  each  of  said  counterclaims, 
assailing  the  validity  of  said  several  admin- 
istrators* sales  under  which  said  conntra^ 
claimants,  respecttvely,  claimed,  upon  the 
grounds  tiiat  (1)  W.  3.  McOlnnls,  who  made 
the  sales,  was  not  administrator  with  the 
will  annexed,  the  will  containing  power  of 

Ver  other  oases 


sale  for  purpose  of  paying  debts;  (2)  that 
the  sales  were  made  at  private  sale;  and 
(3)  that  the  invoitory  and  appraisement  and 
list  of  daims  showed  sufficient  personal  as- 
sets to  pay  all  debts  at  the  time  the  sales 
were  made. 

The  facts  found  by  the  court,  so  far  as 
essential  to  this  appeal,  are  briefly  as  fol- 
lows ;  niat  Thomas  J.  Bull,  a  resident  of 
Dona  Ana  county,  died  January  1,  1899,  leav- 
ing an  estate  therein,  and  consisting  of  both 
real  and  personal  property,  also  leaving  a 
win,  in  which  WUlIs  J.  HcGinnls  and  Ben- 
ancia  Padllla  were  named'jolntly  as  executor 
and  executrix,  who  failed  to  accept  the  trust 
and  did  not  qualify.  That  the  will  was  duly 
probated,  and  letters  of  administration  duly 
issued  to  Willis  J.  McGlnnls,  who  qualified 
as  admhiistrator  with  the  will  annexed  by 
entering  Into  the  usual  administrator's  bond, 
conditioned,  among  other  things,  that  he 
should  administer  according  to  law  all  the 
moneys,  goods,  etc.,  of  the  deceased,  and 
should  pay  any  and  all  balances  upon  the 
settlement  of  the  accounts  to  such  [Krsons 
as  the  probate  court,  or  the  law,  should  di- 
rect, which  bond  was  duly  approved  by  said 
court,  and  said  administrator  thereupon  en- 
tered upon  his  duties  as  such.  That  Thomas 
J.  Bull  was  the  owner  of  tracts  of  land,  de> 
scribed  in  the  complaint  as  tracts  A  to  P,  in- 
clusive, at  the  time  of  his  decease.  That  the 
personal  estate  of  said  decedent,  coming  info 
the  hands  of  said  McQlnnis,  administrator, 
was  insufilclent  to  meet  the  debts  of  the  es- 
tate, and  necessitated  a  resort  to  a  part  of 
the  real  estate  to  realize  funds  to  juiy  the 
debts  of  the  estate. 

The  conclusions  of  law  pertinent  to  the 
present  Inquiry  were  as  follows : 

"(3)  That  the  personal  estate  of  the  said 
Thomas  J.  Bull,  deceased,  being  insuflacient 
to  pay  the  debts  of  the  estate,  the  said  ad- 
ministrator, Willis  3.  McOlnnls,  properly  re> 
sorted  to  the  real  estate  of  the  said  estate, 
for  the  purpose  of  realizing  funds  wherewith 
to  satisfy  the  claims  against  the  estate  of 
the  said  momas  J.  Bull,  deceased,  and  that 
the  sums  realized  therefrom  became  and  were 
a  part  of  the  estate  to  be  and  by  the  said  ad- 
ministrator disbursed,  as  provided  by  law,  in 
the  satisfaction  of  existing  clatana  against 
the  said  estate." 

"(7)  That  WUlls  J.  McGlnnla,  being  In  fact 
and  law  the  administrator  of  the  estate  of 
Thomas  J.  Bull,  deceased,  with  the  will  an- 
nexed, and  having  been  audi  administrator 
with  the  win  annexed  at  the  time  he  execut- 
ed and  delivered  the  deeds  and  transfers  as 
executor  of  the  estate  of  Thomas  J.  Bull,  de* 
ceased,  as  alleged  In  the  answers  and  cross- 
complaints  filed  herein,  the  said  defendants 
and  cross-complainants,  E'ranclsco  Bal,  Pablo 
Gamboa,  Miguel  Estrada,  B.  W.  Shertey  and 
Nancy  Sberfey,  his  wlf^  Oscar  Snow,  W.  M. 
Hager,  and  Ramon  Bermudea,  administrator 
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ot  the  estate  of  Ramon  (Jonzales,  deceased, 
are,  aDd  tech  of  them  is,  entitled  to  the  re- 
Ilrf  prayed  for  In  their  said  crosB-complalnta ; 
that  said  Instruments  and  deeds  of  convey- 
ance be  reformed,  as  prayed  In  safd  cross- 
complaints." 

Jndgment  was  rendered  for  each  of  the  ap- 
pellees, reforming  his  deed,  and  from  that 
Judgment  this  appeal  Is  taken. 

Sam  B.  Glllett  and  F.  G.  Morris,  both  of 
Et  Paso,  Tex.,  for  appellants.  R,  L.  Young, 
of  Las  Crucea,  for  appellees. 

HAKNA,  J.  (after  stating  the  facts  as 
above).  The  first  assignment  of  error  is  that 
the  district  court  erred  in  Its  third  finding 
of  fact  "that  letters  of  administration  were 
duly  Issued  to  WllUs  J.  BfcGlnnls,  who  qual- 
ified as  such  administrator  wltb  the  will  an- 
nexed." 

The  second  oror  asatgned  te  that  the  court 
erred  In  Its  sevmteenth  finding  of  fftct  "that 
Winis  3.  McOlnnls,  administrator  with  the 
will  nnnexed  of  ttie  estate  of  Thomas  J.  Bull, 
deceased,  executed  to  the  defendants  and 
croas-complatnants  certain  deeds  and  Instru- 
ments In  writing.'' 

like  third  error  assigned  Is  that  **the  tri- 
al court  erred  in  !ts  eighteenth  finding  of 
Act,  In  90  far  as  It  finds  that  WilUs  J.  Mc- 
Gtnnls,  administrator  with  the  wlil  annued 
<tt  tb.^  estate  of  Thomas  J.  Bull,  deceased, 
ereeeted  certain  instrnments." 

These  three  assignments  of  error  raise 
the  same  qnestlms  for  onr  consideration, 
and  are  eat^  based  upon  the  contention  of 
the  awellants  flmt  neither  Oie  letters  of  ad- 
ministration, the  oath  of  ofllce,  nor  bond  of 
administrator,  or'  all  together,  show  that 
said  administrator  was  appointed  and  qnall- 
fled  as  administrator  wlQi  the  will  annexed, 
bnt  expressly  Umit  tbe  powera  of  the  admin- 
istrator to  those  of  an  ordinary  administra- 
tor. 

[1]  The  record  discloses  that  the  probate 
court  of  Dona  Ana  county,  Fobmary  7,  1899, 
admitted  the  last  will  and  testament  of 
Thomas  J.  Bull,  deceased,  to  probate,  and 
as  a  part  of  said  order  directed  that  "letters 
of  administration  with  the  will  annexed  to 
issue  to  the  said  Willis  J.  McGlnnls  and 
Benanda  PadiUa,  after  first  entering  Into 
bonds  with  two  or  more  good  and  snfBclent 
sureties  In  the  sum  of  $31,000,  conditioned 
for  the  faithful  performance  of  said  trust." 
Three  days  later  McGlnnls  filed  a  bond  in 
the  sum  of  $31,000,  lu  which  he  was  de- 
Bcrlbed  as  administrator,  but  which  differed 
from  the  bond  required  of  ordinary  admin- 
istrators, in  that  it  was  conditioned  that  he 
"administer  according  to  law  all  the  moneys, 
goods,  rights  and  credits  of  the  said  deceased, 
and  the  proceeds  of  all  his  real  estate  which 
may  be  sold  for  the  payment  of  his  debts." 
The  oath  of  McGlnnls  was  not  in  the  form 
required  of  ordinary  administrators,  or  In 
foil  ccHnpUanoe  with  the  form  of  oath  re- 


quired of  other  classes  of  administrators, 
but  follows  more  closely  the  requirements  of 
our  statutes  as  to  oath  of  administrator  with 
the  will  annexed. 

We  do  not  agree  with  appellants  that  the 
bond  executed  by  McGlnnls  was  In  the  form 
required  of  ordinary  administrators ;  on  the 
contrary,  its  form  would  indicate  that  an 
attempt  was  made  to  comply  with  the  re^ 
qnlrements  of  the ,  statute  (section  1944) : 
and,  while  the  bond  describes  McOlnnls  as 
administrator,  Instead  of  administrator  with 
the  will  annexed,  this  was  doubtless  due  to 
a  mistake  or  omission,  which  appellants,'  in 
good  conscience,  cannot  be  permitted  to 
avail  themselves  of.  The  approval  of  the 
bond  by  the  probate  court,  within  three  days 
after  the  order  of  appointment,  precludes 
any  presumption  of  a  renunciation  of  the  ap- 
pointment or  intention  on  the  part  of  Mc- 
Glnnls not  to  qualify  imder  the  terms  of  the 
order  of  his  appointment 

It  has  been  held  In  Che  case  of  Casonl  et 
aL  V.  Jerome,  58  N.  T.  316,  that:  "Where  the 
authority  of  an  executor  is  revoked,  and  an 
administrator  with  the  will  annexed  is  ap- 
pointed, it  Is  not  essential  to  the  ralidity  of 
the  bond  to  be  given  him,  as  such,  that 
his  special  character  should  be  recited  there- 
in; a  bond  in  the  ordinary  form  required 
of  general  admlidstratora  1^  the  statute  is 
valid  and  proper." 

Onr  statutes  containing  similar  provlsious 
to  those  of  New  York,  upon  which  the  forgo- 
ing opinion  was  based,  we  agree  with  the  rule 
there  laid  down.  The  opinion  further  dwA- 
dates  the  rule  in  Uie  foUowlng  language:  "It 
is  tme  that  htx  special  character  as  admin- 
istratrix with  Oie  will  annexed  is  not  re- 
dted  in  the  btmd,  but  this  was  not  essential 
to  ite  validity.  Whether  she  was  a  ^eral 
or  special  administratrix  would  have  been 
disclosed  by  an  anuninatlon  of  the  order  ap- 
iMlntlng  her ;  and  the  bond  must  be  held  to 
refer  to  her  acts  and  conduct  in  the  actual 
character  and  relation  to  the  estate  which 
she  held  by  virtue  of  her  appointment" 

[2]  We  are  of  the  opinion  that  reference 
should  be  made  to  the  order  of  appoint- 
ment, for  the  purpose  of  determining  the 
character  and  status  of  one  assuming  to  ad- 
minister upon  an  estete.  The  fact  that  In 
our  jurisdiction  no  legal  training  or  skill  Is 
requisite  as  a  qualification  for  the  office  of 
probate  Judge  or  clerk  results  in  many  cl^- 
cal  and  other  mistakes,  and  makes  the  adop- 
tion of  the  mle  refmed  to  imperatively  nec- 
essary. 

[3]  We  do  not  concede  that  the  bond  given 
by  McQinnis  was  fatally  defective,  but  are 
inclined  to  the  opinion  that  the  defect  In  the 
bond  executed  by  the  administrator  with  the 
will  annexed  did  not  vitiate  his  appointment 
nor  Invalidate  his  acts.  Peebles  v.  Watt's 
Adm'r,  9  Dana  (Ky.)  102,  33  Am.  Dec.  631 ; 
Mobberly  v.  Johnson's  Ex'r,  78  Ky.  273. 

[4]  We  do  not  consider  that  the  contwtton 
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of  appellants  that  the  letters  of  admlDtetia- 
lion  do  not  show  that  the  adminlBtrator 
qualifled  as  administrator  with  the  will  an- 
nexed Is  meritorious.  We  are  of  the  opinion 
that  letters  of  administration  are  to  be  con- 
sidered merely  as  credentials  and  not  neces- 
sary, where  the  order  or  record  of  the  court 
show  his  authority  to  act  Hosey  v.  Brash- 
er, 8  Port  (Ala.)  559.  33  Am.  Dec  299 ;  Bnrk- 
halter  t.  Ector,  25  On.  55;  State  v.  Pric^  21 
Mo.  434. 

It  Is  also  urged  that  the  oath  did  not  de- 
scribe McGlnnls  as  an  administrator  with 
the  will  annexed.  While  this  Is  true.  It  Is 
purely  technical  objection,  which  cannot  be 
given  serious  considerstion. 

For  the  reasons  given,  we  are  of  the  opin- 
ion that  the  first  three  assignments  of  error 
are  not  well  taken,  and  they  are  therefore 
overruled. 

[f]  The  fourth  as^gnmentof  error  is  that: 
"The  court  erred  In  its  third  conclusion  of 
law,  in  so  far  as  It  found  tliat  the  admin- 
istrator properly  resorted  to  and  sold  real 
estate  belonging  to  said  estate,  for  the  pur- 
pose of  realising  funds  wherewith  to  satisfy 
the  claims  against  the  estate  of  Thomas  J. 
Bull,  deceased,  to  which  said  concluslou  of 
law  appellants  duly  excepted  and  now  as- 
sign error  as  to  the  sales  in  question  be- 
tween appellants  and  appellees,  upon  the 
ground  that  It  appears  from  the  trial  court's 
vald  findings  of  fact  that  the  administrator, 
at  time  of  making  said  sales,  had  not  sold 
the  porsonal  property  of  said  estate,  which 
aK»ear8  from  the  inventory  and  an>roved 
claims  and  reports  of  the  administrator,  all 
49  found  by  the  conr^  in  the  findings  of 
ftict,  to  be  snffldent  to  pay  the  debts  of  the 
estate;  that  the  said  sales  were  not  law- 
fully made  by  said  administrate ;  that  th^ 
were  made  wldiout  an  order  of  the  distrtct 
court,  and  the  said  administrator  oonld  not 
«ell  said  real  estate,  under  such  drcumstanc- 
es.  without  an  order  of  the  diatilct  court" 

The  ailment)  in  support  of  thfa  assign- 
ment of  error  is  that  the  sale  by  the  admin- 
istrator, if  he  was  authorised  to  exercise  the 
power  given  to  executors  to  sell  real  estate 
to  pay  debts,  was  nevertheless  without  au- 
thority and  void,  because  the  statute  of  Mew 
Hexioo  (section  20W)  limits  the  power  of 
the  executor  acting  under  a  will  containing 
power  to  sell  real  estate  to  pay  debts,  as  wdl 
m  the  power  of  the  district  court  to  order  a 
sale,  to  cases  in4ier^u  *lt  shall  ai^>ear  from 
the  inventory  and  aiqnralsement  that  the  per- 
sonal estate  of  the  decedent  Is  insufficient  to 
discharge  the  Jut  debts  allowed  against  his 
or  her  estate  and  the  legacies  charged  there- 
on." We  cannot  agree  with  this  contention 
of  appellants,  but  Interpret  this  section  of  the 
Ckunidled  Laws  of  1897  to  mean  that  when- 
ever, after  Inventory  and  appraisement.  It 
shall  appear  that  the  personal  estate  is  In- 
KUfilctent  to  discharge  the  debts  allowed 
against  the  estate,  ete.,  resort  may  be  bad  to 


real  estate  in  the  manner  provided,  and  Oat 
the  fact  of  such  insufficiency  of  assets  onite 
properly  may  be  made  to  appear  by  facte  out- 
side of  the  inventorr  and  appraisemoit,  and 
that  the  inventory  and  appraisement  may  be 
shown  to  be  erroneous,  should  It  show  a  con- 
dition as  contended  for  by  appellants  here, 
viz.,  an  apparent  sufficiency  of  personal  as- 
sets, whereas  an  actual  Insufficiency  existed. 

We  construe  this  section  (2065)  to  provide 
for  the  action  by  the  executor  or  administra- 
tor under  a  power  of  sale  contained  In  the 
will,  and  section  2066  to  provide  for  sale  of 
real  estate  arising  where  personal  assets  are 
Insufficient  to  meet  debts  and  legacies  in 
those  cases  where  no  power  is  contained  In 
the  will,  thereby  supplementing  the  provi- 
sions of  section  2065.  In  the  latter  contin- 
gency proceedings  in  the  district  court  are 
necessary,  and  the  authority  of  the  executor 
or  administrator  la  clearly  limited  and  cir- 
cumscribed. Under  our  interpretation  of 
these  statutes,  we  do  not  consider  that  an  ad- 
judication by  the  probate  court  as  to  the  in- 
sufficiency of  personal  assets  was  necessary. 
We  think  that  the  Legislature  has  clearly 
shown  an  Intention  to  vest  in  the  district 
courts  the  necessary  jurisdiction  lu  the  mat- 
ter of  the  sale  of  real  estate  of  decedents, 
where  power  of  sale  was  not  given  to  some 
designated  person  by  a  last  will  and  testa- 
ment of  decedent  It  does  not  appear  frMU 
these  sections  that  the  Legislature  had  any 
intention  to  confer  any  such  power  upon  the 
probate  courts ;  and,  in  our  opinion,  it  would 
be  inconsistent  with  the  apparent  Intention 
of  the  Legislature  in  this  reheard  to  so  con- 
strue the  acts  referred  to  as  to  vest  In  the 
probate  court  a  vestige  of  such  Jurisdiction. 
Furthermore,  it  Is  unreasonable  to  presume 
that  the  Legislature  Intmded  conferring  up- 
on the  probate  eourt  the  power  of  adjudica- 
tion as  to  Insufficiency  of  assets,  where  no 
intention  appears  from  reading  either  of  the 
acts  referred  to  to  confer  such  poww  upon 
the  district  court;  ao  fhr  aa  the  exercise  1^ 
an  executor  or  admintotrator  of  the  power  ef 
sale  conveyed  by  a  last  will  and  testamrat 
It  seems  quite  clear  that  the  Legislature  rec- 
ognised Uie  right  of  a  decedent  to  de^gnate 
some  person  (by  last  will),  with  authority  to 
sell  real  estate,  without  hampering  such  in- 
dividual by  court  proceedings  in  either  tbe 
probate  or  district  courts. 

This  leaves  for  our  consideration  the  re- 
maining point  urged  by  appellants  In  connec- 
tion with  this  fourth  aasignment  of  error, 
viz.,  that  the  sales  made  by  this  administra- 
tor with  the  will  annexed  wm  not  lawfully 
made,  because  not  made  under  an  order  of 
the  district  court,  which  contention  is  based 
upon  the  alleged  fact  that  McGlnnls  was  a 
general  administrator.  Instead  of  an  admin- 
istrator with  the  will  annexed.  We  have  dis- 
posed of  this  question  by  our  holding  that 
his  authority  may  be  discovered  or  ascertain- 
ed by  examining  the  ordw  appointment 
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For  tb»  reasons  stated,  we  oremdo  the 
f  onrth  asslgiiment  of  oror. 

Hie  flfth  assignment  of  error  Is  as  follows ; 
'  "The  oonrt  erred  In  Its  soTcnth  condnslott 
of  law,  wherein  It  held  that  said  HcQlnnls 
was  In  fact  and  In  law  administrator  of  the 
estate  of  Thomas  J.  Bull,  deceased,  with  the 
wIU  annexed,  at  the  time  he  executed  said 
dee^,  and  that  the  defendants  therein  nam- 
ed were  entitled  to  the  relief  prayed  for,  be- 
canse  It  was  error  to  hold  that  said  McGin- 
nla  was  such  administrator  with  the  will  an- 
nexed, because  the  letters  of  administration, 
oath  of  office,  and  bond  show,  as  a  matter 
of  law,  that  he  was  not  appointed,  or  that  he 
qualified,  as  administrator  with  the  will  an- 
nexed, and  In  holding  that  appellees  were 
entitled  to  the  relief  prayed 'for,  in  that  said 
sales  were  made  without  an  order  of  sale  of 
the  district  court,  without  an  order  of  con- 
firmation of  said  court  of  said  sales,  and 
becanse  It  did  not  appear  from  the  inrentory 
and  appraisement  and  claims  allowed  and  ap- 
proved at  the  time  each  sale  was  made  that 
the  personal  property  was  Insufflt^t  to  pay 
the  debts  of  said  estate,  and  because  each 
of  said  sales  were  at  private  sale,  and  not  at 
pnbltc  sale,  as  required  by  statute,  and  with- 
out an  order  of  the  district  court  authorizing 
a  private  sale  of  any  of  said  lands." 

The  only  new  element  in  this  assignment 
of  error,  not  heretofore  disposed  of  by  this 
opinion,  Is  the  point  that  the  sales  of  real 
estate  were  prirate  and  not  pnhltc  sales, 
irtilch  contention  la  based  upon  section  1960 
of  the  Complied  Laws  of  1897,  which  section 
ia  aa  tOUows:  "The  executor  shall  exercise 
an  tlie  antliOTlty  conferred  upon  blm  by  his 
anx^tment,  and  if  it  Should  be  necessary, 
In  OTder  to  carry  out  the  desires  of  the  tes- 
tator, to  sell  a  portion  of  the  wlule  estate, 
be  may  dispose  of  the  same  at  public  sale, 
without  bdng  allowed  to  purchase,  under 
penalty  of  the  sale  being  declared  null  and 
void," 

[I]  Appellants  contend  that  the  word  "may." 
as  nsed  In  the  foregoing  statute,  should  be 
construed  as  "shall,"  and  thereby  limit  the 
power  of  sale  given  by  the  last  will  and  tes- 
tament of  decedent,  and  thus  compel  a  public 
salfc  Section  1960  was  approved  February  12, 
18S2,  and.  In  our  opinion,  must  be  coostrued  In 
connection  with  the  later  statutes  enacted 
as  a  portion  of  chapter  29  of  the  S.  L.  1884, 
appearing  as  sections  2064  and  2065,  C.  L. 
1807.  Section  20^4  Is  as  follows:  "When- 
ever any  testator  shalli  by  his  last  will,  di- 
rect that  his  real  estate,  or  any  of  It,  be 
sold,  or  otherwise  disposed  of,  for  the  pay- 
ment of  his  debts,  or  for  any  other  purpose, 
and  no  executor  be  named  therein,  or  If  the 
executor  named  therein  refuse  such  office, 
or  be  removed  or  die,  the  administrator, 
with  the  win  annexed,  or  de  bonis  uon,  may 
sell,  convey  and  dispose  of  such  real  estate, 


In  aceordaaoe  witli  tba  prorMona  of  audi 

wm." 

We  conBtme  thla  last  section  to  show  a 
doar  intottion  <m  the  part  of  the  LeglsIatnTe 
to  leave  fbe  disposal  of  real  estate  1^  last 

wUl  and  testament  of  decedent  unhampered 
by  court  proceedings,  and-subject  only  to  pro- 
vlEdona  expressed  In  tlie  power  of  sala  Bee- 
tlon  2065,  supra,  taxtber  enlaigas  the  powera 
of  an  executor  or  administrator  In  those  cas- 
es wh^  power  of  sale  is  contained  In  tlie 
wiU,  and  gives  to  such  officer  tiie  additional 
power  to  mortgage  or  lease,  ^ould  such  pow- 
er be  conferred  by  wilL  It  is  not  for  us  to 
limit  these  acta  of  the  Legislature,  and  the 
intention  tberUn  shown,  in  tlie  manner  con- 
tended for  by  the  appellants.  The  general 
rule  governing  these  matters  hit*  been  laid 
down  in  Cyc.  vol.  18,  p.  825,  as  follows :  "An 
executor,  and  given  a  poww  of  aale  by  the 
\vlll,  has,  as  a  rule,  conidderable  discretion  as 
to  the  manner  and  conduct  thereol  While 
public  auction  sales  are  insisted  on  in  a  few 
states,  the  more  general  rule  permits  a  pri- 
vate sale  at  the  discretion  of  the  executor, 
prudently  and  honestly  exercised." 

There  Is  no  contrition  in  this  case  that 
McGlnnls  failed  to  exerdse  a  soond  discre- 
tion In  the  sale  of  the  several  tracts  of  real 
estate,  or  that  his  conduct  was  not  both  pru- 
dent and  honest ;  and  we  ther^re  hold  that 
the  fifth  assignment  of  error  should  be  over- 
ruled. 

Finding  no  error  In  the  record,  and  for  tlie 
reasons  given  in  this  opinion,  the  appeal  la 
dismissed  and  the  Judgment  of  <the  district 
court  affirmed ;  and  it  is  so  ordered. 


ROBERTS,  a 
Judges  concur. 


and  ABBOTT,  District 


a7  N.  H.  46K> 
AMBKBSON  et  aL  T.  CANDLER  et  aL  - 

<Snpreme  Ooort  of  ' New  Mexico.   Jan.  27, 

1918.) 

fSj/Hahttt  hy  the  Covrt.) 

1.  EXECUTOBS  AND  ADUIRISTSATOBS  (|  26*)— 

Qualification— Bono. 

An  executor  la  without  power  to  act,  as 
such,  until  he  has  Riven  b<ma  as  required  by 
statute,  unless  bona  shall  have  been  waived 

by  the  testator  or  testatrix. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrfltors,  Cent  Dig.  SI  144-170; 
Dec.  Dig.  S  26.'] 

2.  BXECUTOES  AND  ADMINISTEATOBS  (S  29*)— 

Appointuent— Effect  or  iBBEooLABrriEs. 
As  a  general  rale,  all  acts  by  an  executor 
or  administrator  done  In  the  due  and  legal 
course  of  admiaistration  are  valid  and  binding, 
even  though  the  appointment  is  voidable,  and 
the  letters  issued  by  the  court  are  afterward 
revoked,  or  the  incombent  discharged  from  his 
trust. 

[Ejd.  Note.— For  other  eases,  see  Erecators 

and  AdminiBtrators,  Cent  Dig.  fig  177-182; 
Dec.  Dig.  S  29.»] 
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X  EXECtJTOBS  AMD  ADHINISTBATOBS  (|  29*)— 

Appointment— Effect  of  Ibbeoulabttibs. 
A  grant  of  adminifltratioD  which  is  not 
void,  although  it  may  be  voidable,  is  not  open 
to  collateral  attack,  either  on  the  ground  of  ir- 
regularity in  the  proceedings,  a  mistake  in  the 
character  of  letters  grantea,  when  a  proper 
case  for  administration  existed,  that  the  grant 
was  premature,  or  that  the  person  to  whom 
tetters  of  administration  have  been  granted  was 
not  entitled  by  priority  to  administer,  or  lacked 
the  necessary  qualifications. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |§  177-182; 
Dec  Dig.  i  29  *3 

4.  ExECDTOBs  AND  AmcmarrRAToBa  <S  29*)— 
Appointment— Effect  of  Ibbgguubities. 

Although  the  probate  court  may  fail  to  ob- 
serve  the  requirements  of  the  law  in  granting 
letters  of  administration,  or  make  any  mistake 
as  to  their  character,  wnere  a  proper  case  for 
administration  exists,  yet,  having  jurisdiction 
of  tbe  subject  and  the  persoa,  and  being  fully 
empowered  to  act  by  refusing  or  granting  such 
letters,  a  person  appointed  becomes  the  ad- 
ministrator de  facto;  and  the  regularity  of  bis 
appointment  cannot  be  questioned  In  a  collater- 
al proceeding. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdmiDistrators,  Cent  Dig.  H  177-lSi; 
Dec.  Dig.  i  29.*] 

5.  EIZECCTOBS  AND  Aduinistbatobs  (|  29*)— 
Appointubnt— Effect  of  Irreoulabitizs. 

A  mistake  as  to  tbe  character  of  letters 
isbued  does  not  reader  them  and  all  acts  per- 
formed by  the  executor  or  administrator  void ; 
the  principle  being  that  where  a  court  has  ju- 
risdiction, tbe  judgment  must  be  held  conclu- 
sive, except  in  a  direct  proceeding  for  its  re- 
versal. 

[Ed.  Note.— For  other  case&  see  Executors 
and  Administrators,  Cent  D^.  H  177-182; 
Dec  Dig.  I  29.*] 

Appeal  from  Erlstrict  Court,  Dona  Ana 
County ;  before  Justice  Parker. 

Action  by  W.  J.  Ambersoa  and  another 
against  Jolm  K.  Candler  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

This  Is  an  action  of  ejectment  for  the  pos- 
session of  a  tract  of  land  situated  In  Dona 
Ana  county,  N.  M.,  described  as  follows,  to 
wit:  "A  tract  of  land  bounded  on  the  east 
by  land  formerly  belonging  to  Ramon  Ramos 
and  Otto  BombadE,  on  the  west  by  the  west 
half  of  the  old  river  bed  of  the  Rio  Grande, 
on  the  south  by  lands  formerly  belonging  to 
Juan  Farjado  and  Martin  Amador,  and  on 
tbe  north  by  the  lauds  formerly  belonging  to 
Agaptto  Sedilios.  Said  tract  of  land  contains 
one  hundred  and  forty-one  and  thlrteoi  one- 
hundredths  acres  (141.13),  more  or  less." 

The  facts  covered  by  stipulation  of  counsel 
are  as  follows:  "That  on,  to  wit,  the  1st  day 
of  January,  A.  D.  1899,  fn  the  county  of  Dona 
Ana,  territory  of  New  Mexico,  one  Thomas  J. 
Bull  departed  this  life  toitate;  that  on,  to- 
wlt,  the  7tb  day  of  February,  A.  D.  1899,  the 
last  will  and  testament  of  the  said  Thomas 
J.  Bull,  ^ceased,  waa  duly  admitted  to  pro- 
bate and  probated  In  the  probate  court  with- 
in and  for  aaid  county  ot  Dona  Ana,  vrtilch 
county  was  the  domicile  of  tbe  said  Ttwimas 
J.  Bull  at  the  time  of  his  death.  That  Ben- 
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anda  FadUla,  who  was  named  as  executrix 
In  said  will  wltb  one  Willis  J.  HcGlnnla;  fail- 
ed and  refused  to  QUalif  y»  act,  or  accept  the 
trust  That  at  the  time  of  tbe  death  of  the 
said  Thomas  J.  Bull  there  was  vested  In  him 
the  legal  title  to  the  land  in  controversy  In 
this  suit  That  the  apisralsed  valntt  of  tbe 
personal  estate  of  said  Thomas  J.  Bnll.  de- 
ceased, was  slxteoi  thousand  two  hundred 
and  ninety-three  and  2S/100  dollars  ($16,293.- 
25).  That  on  Felvuary  27,  1900,  approved 
and  unpaid  claims  against  tbe  estate  of  said 
Thomas  J.  Bull,  deceased,  aggregated,  to  wit, 
ten  thousand  two  hundred  and  seventy-eight 
dollars  (fl0,278).  That  on  tbe  27th  day  of 
February,  1800,  and  from  thrice  hitherto,  the 
personal  estate  of  said  Thomas  J.  Bull,  de- 
ceased, was  Insufficient  to  pay  and  discharge 
all  the  Just  debts  against  his  said  estate. 
That  on  tbe  27tb  day  of  February,  ItKX),  Hi- 
ram Hadley  purchased  the  property  in  con- 
troversy In  this  suit  for  the  sum  of  two  thou- 
sand dollars  In  money,  which  amount  was 
applied  to  tbe  payment  of  claims  against  the 
estate  of  the  said  Thomas  J.  Bull,  deceased. 
That  on  tbe  27tb  day  of  February,  1900,  WU- 
11s  J.  McGlnols  was  In  possession  of  tbe 
premises  in  controversy  In  this  suit,  and  that 
the  sale  of  the  said  premises  by  tbe  said  Mc- 
GIddIs  was  a  private  sale.  That  from  and 
after  the  27th  day  of  February,  1900,  to  date, 
the  said  Hiram  Hadley  and  his  grantees  and 
successors  In  Interest,  Including  John  K. 
Candler,  one  of  tbe  defendants  In  this  cause, 
have  continuously  been  in  exclusive,  notori- 
ous, open,  hostile,  and  adverse  possession  of 
tbe  premises  In  controversy  in  this  cause. 
That  on,  to  wit,  tbe  15tb  day  of  January,  A. 
D.  1904,  by  deed  of  that  date  reciting  a  con- 
sideration of  one  dollar,  lawful  money  of  tbe 
United  States,  to  them  In  band  paid,  Frands- 
ca  Bull,  widow  of  the  said  Thomas  J.  Bull, 
deceased,  and  Thomas  R.  Bull,  grandson  of 
the  said  Thomas  J.  Bull,  deceased,  remised, 
released,  sold,  conveyed,  and  quitclaimed  to 
the  said  Hiram  Hadley,  and  to  his  assigns 
forever,  all  their  right  title.  Interest,  claim, 
and  demand  whatsoever  In  and  to  the  prem- 
ises in  controversy  in  this  cause,  which  deed 
was  duly  acknowledged  and  filed  for  record 
on  tbe  16tb  day  of  January,  1904,  and  re- 
corded in  Book  of  Deeds  No.  23,  at  pages  533 
and  534,  in  tbe  office  of  the  probate  clerk  and 
ex  officio  recorder  of  Dona  Ana  county.  New 
Mexico.  That  Franclsca  Bull,  surrlTlng  wife 
of  the  said  Thomas  J.  Bull,  deceased,  desMUt* 
ed  this  life  on,  to  wit  January  IS,  1911." 

The  facts  found  by  the  court  In  addition 
to  those  stipulated,  are  as  follows:  "That 
the  land  and  premises  In  controversy  In  this 
suit  was  acQuest  and  community  property  at 
the  time  of  the  execution  of  said  will,  and  at 
tbe  time  of  tbe  deatti  of  said  Thomas  J. 
BulL  That  the  said  Thomas  J.  Bull,  deceas* 
ed,  by  bis  last  wlU  and  testament  devbed 
bis  one-half  of  said  acQuest  and  community 
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propert7>  for  lUe,  to  bis  wife,  Franclsca  Biill, 
remainder  over  to  Tbomaa  R.  Bull  and  Cbas. 
H.  Bull.  That  on  Febraary  27,  A.  D.  1900. 
the  premises  in  controTersy  In  this  salt  were 
sold  and  conveyed  to  the  Bald  Hiram  Hadley 
by  WUlls  J.  McGinnia,  executor  of  the  last 
will  and  testament  of  the  said  Thomas  J. 
Bull,  deceased,  by  deed  of  that  date,  acknowl- 
edged and  executed  on  that  date.  That  the 
defendant  and  his  predecessors  and  grantors 
have  coDtinnoDsly  paid  all  taxes  which  were 
and  have  been  levied  upon  the  land  or  in- 
terest in  controversy  in  this  cause  for  the 
yearn  from  1900  to  and  including  the  first 
half  of  the  taxes  for  the  year  1911,  both 
dates  inclosiTe.  That  the  said  defendant 
John  K.  Candler  deralgned  title  by  good  and 
sufficient  deed  of  conveyance  from  the  said 
Hiram  Hadley  of  the  land  and  premises  in 
controvert  in  this  snit^  all  of  which  said 
deeds  are  duly  recorded  in  the  office  of  the 
probate  clerk  and  ex  officio  recorder  of  the 
county  of  Dona  Ana.  That  at  tbe  said  time 
of  the  execution  of  said  deed  by  said  Will's 
J.  McGlnnls,  executor  of  the  last  will  and 
testament  of  Thomas  J.  Bull,  deceased,  the 
Mid  WUUs  J.  McOlcnls  was  executor  of  the 
last  will  and  testament  of  said  Thomas  J. 
Bull,  deceased,  under  bond.  That  the  said 
defendant  John  K.  Caindler  Is  the  owner  of 
the  land  and  premises  in  controversy  In  this 
Buit.  That  the  plaintlCTs  have  failed  to  main- 
tain the  Issues  on  their  part  to  be  main- 
tained." 

Tbe  court  found  for  the  defendants*  and 
ttie  plalntlfEi  have  appealed. 

Morris  k  Qillett,  of  Bl  Paao,  Tex.,  fbr  ap- 
pellants. Holt  ft  SvtbeiianA  and  Bontaam  A 
Bdisr,  an  ot      Gmoaa^  for  appeUeea. 

RAMNA,  X  (after  ataUng  the  flwta  as 
above).  Tb%  several  aaatgnments  of  erm  In 
this  caae  are  very  largely  covered  by  the 
propofdtlon  of  appellanta  aet  forth  in  their 
brief  In  tbe  fbUowlng  langmge:  *^rh«  oonrt 
haviiv  baned  to  HcOinnli  ordinaiy  lettera 
<tf  sdmfailatgatkm,  wlttunit  iwfinrenoe  to  the 
will,  and  ba  ba^rtag  made  tbe'aflULavlt  ve- 
qalred  of  ordinary  adminlatratora,  and  not 
the  affidavit  required  of  administrators  with 
the  wlU  annoied,  and  having  glvoa  bond  een* 
dltibned  as  for  an  <»rdlnaiT  admtailstntort 
and  not  one. conditioned  for  the  performance 
of  the  dnttaa  of  an  executor,  whicb  would 
have  ilevolved  <m  bim  If  be  bad  been  appoint- 
ed administrator  witb  tbe  will  annexed,  be 
was  not-  aathorfsed  to  sell  real  property  to 
pay  debts  of  the  estate  wltbont  an  order  of 
the  district  court" . 

Appellants  concede  that  the  probate  court 
of  Dtma  Ana  county  entered  an  order  on  Feb- 
ruary %  1899,  directing  the  Issuance  of  let- 
ten  of  administration,  with  the  will  annexed 
to  Wfllis  J.  HcGlnnlsiand  Benanda  Fadllla, 
upon  giving  a  bond  In  the  sum  of  $31,000. 
conditioned  for  the  fialthful  performance  of 
tb^  trust,  but  contend  that  these  persons 

laop^iT 


never  executed  such  a  bond,  and  that  no  such 
letters  ever  issued  to  them;  that  therefore  the 
order  of  said  probate  court  was  InefTectual  as 
an  appointment,  and  was  superseded  and  nul- 
lified by  tbe  ordinary  letters  of  aduiinistra- 
tion  Issued  to  WUlls  J.  McOlnnls  on  Febru- 
ary 10,  1890. 

We  will  therefore  flrst  direct  our  attention 
to  the  question  of  the  status  of  Willis  J.  Mc- 
Olnnls at  the  time  he  executed  the  convey* 
anoe  for  the  land  In  question.  The  convey- 
ance was  dated  February  27,  1900,  and  the 
grantee  was  described  as  executor  of  the  es- 
tate of  Thomas  J.  Bull,  deceased.  This  deed 
was  executed  in  an  attempted  exercise  of  the 
power  of  sale  conferred  upon  the  executors 
by  the  last  will  and  testament  of  Thomas  J. 
Bull,  as  set  forth  In  item  6  thereof  In  the 
following  language:  "Fifth.  In  the  event 
that  my  personal  estate  shall  not  be  safflclent 
to  pay  and  discharge  all  my  Just  debts,  I 
hereby  direct  and  etnpouser  my  said  executor 
to  sell  and  dispose  of  sufficient  of  my  real 
estate  to  pay  and  discharge  the  same." 

The  facts  stipulated  by  counsel  disclose 
that  Benanda  Padllla  fftiled  and  refused  to 
qualify  as  executrix,  and  the  record  dl9- 
doses  that  Willis  J.  McQinnis,  who  was  ap- 
pointed an  executor  by  the  terms  of  the  will, 
on  Fetenary  10,  ISOO,  filed  an  oath  and  bond, 
wherein  he  la  styled  "administrator,"  and 
that  ordinary  letters  of  administration  were 
issued  to  him.  No  order  of  the  probate 
court,  directing  the  Issuance  of  letters,  other 
tiian  tbe  one  of  February  T,  1800.  referred 
to  stq;>ra,  ai^ears  to  have  been  Issued. 

[1]  It  Is  ai^ed  by  appellee  that  nddw 
the  common  law  the  power  of  an  executor 
to  sell  real  estate  was  not  derived  from  the 
order  of  appolntm^it  or  the  Istten  Issued  by 
the  court,  but  from  tbe  will  Itsalf.  We  are 
not  disposed  to  question  that  the  rule  waa  as 
stUed  at  tke-cemmoD  law,  but  w»  ibid  that 
this  rule  has  beoi  changed  in  many  of  tStB 
states,  where  the  rule  is  largely  repudiated. 
In  those  nnmetons  statas  wbUA  have  dqwrfc- 
ed  from  the  conusen-law  mle^  the  statutes 
provide  that  tttec  probate  of  any  wlU  lettan 
testamentaiy  shall-  be  granted  to  tbo  par^ 
sons  therein  appointed  executors,  But  sodi 
letters  cannot  be  granted,  unless  they  quali- 
fy by  giving  bond,  taking  oath  of  offlocb  etc; 
In  several  states  the  executor  k  absolute 
prohibited  from  acting  without  giving  bond, 
etc.;  In  others  it  has  been  held  .that  the  ex- 
ecutor la  prohibited  from  acting  by  necessary 
Implication  as  plainly  as. though  tlw  iHrablbli* 
tlon  wero  direct  Stagg  t.  Green,  47.HO.  600. 

An  examination  of  our  stetute  qpon  this 
subject  seems  to  be  conclusive  upon  tbe  qoes- 
tlon  of  tbe  authority  of  an  executor  to  act 
l^r  to  giving  a  Ixmd.  Tbe  stetute  referred 
to  Is  section  1940  of  the  Compiled  Laws  of 
1897,  which  'Is  as  follows:  "After  probate  of 
any  will,  letters  testamentery  shall  be  grant- 
ed to  tbe  person  or  persons  tbweln  anwlnted, 
executor  or  executors;  If  a  part  of  the  per- 
sons  thus  appointed  refuse  to  act;  or  be  die- . 
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qoallfled.  the  letters  aball  be  sranted  to  ttie 
other  pertona  therein  appointed.  If  all  such 
persona  refuse  to  act,  or  be  dlsqaallfied,  let- 
ters of  .administration  shall  be  granted  to 
the  person  to  whom  administration  wonid 
bare  been  granted  if  there  had  been  no  will; 
when  there  are  two  or  more  persons  named 
executors  In  a  will,  none  shall  hare  power  to 
act  as  snch  except  those  who  give  bond." 
See,  also,  section  1944,  a  L.  1897. 

We  are  of  the  opinion,  therefore,  that  an 
executor  is  without  power  to  act,  as  snch, 
until  he  has  given  bond  as  required  by  stat- 
ute, unless  bond  shall  hare  been  waived  by 
the  testator  or  testatrix. 

This  brings  ns  to  the  question  of  the  snffl- 
ciency  of  the  bond  given  hy  McOinnls  In  his 
attempt  to  comply  with  the  order  of  the  pro- 
bate court,  directing  the  issuance  of  letters 
of  administration  with  the  will  annexed  to 
him  and  his  coexecntor,  upon  entering  Into 
bond  with  two  or  more  good  and  sufficient 
sureties.  In  this  connection  It  Is  urged  by 
appellee  that  the  questions  raised  by  the 
several  assignments  of  error  amount  to  a 
collateral  attack  upon  the  acts  of  the  execu- 
tor. 

(2,  S]  It  has  been  established  as  a  general 
rule  that  all  acts  by  an  executor  or  admin- 
istrator done  In  the  due  and  legal  course  of 
administration  are  valid  and  binding,  even 
though  the  appointment  is  voidable,  and  tfie 
letters  Issued  by  the  court  are  afterward  re- 
voked or  tbe  incumbent  discharged  from  his 
trust  18  Cyc  141.  It  is  also  laid  down  as 
a  general  rule  that  a  grant  of  administration 
which  is  not  void,  although  it  may  be  void- 
able, la  not  open  to  collateral  attadc.  either 
on  the  ground  of  irregularity  in  the  proceed- 
ings, a  miataka  in  the  character  of  letters 
granted,  where  a  proper  ease  for  administra- 
tion existed,  that  the  grant  was  premature, 
or  that  the  pcrton  to  whom  letta«  of  admin- 
istration have  been  granted  was  not  entitled 
by  priority  to  administer,  or  lacked  the  &ee> 
eaeary  quallflcatlonB.  18  Oyc.  141-143. 

We  have  noted  the  point  made  by,  the  ap> 
peUmnta  that  th^  do  not  Mtaxik  the  appoint- 
ment ;  that  they  moely  eaateoA  tliat  tbe  ap- 
p(dntmait  Is  that  of  an  ordinary  administra- 
tor; and  Uiat  tberofore  the  poww  of  sale 
gtna  In  the  will  could  not  be  exercised  by 
this  ordinary  admtnlatrator.  We  are  of  ophH 
ion,  however,  that  this  case  fails  within  the 
snbdlTlslon  the  last  genml  rule  stated 
above,  of  "a  mistake  In  the  character  ot  let- 
ters granted,  where  a  proper  case  tor  admin- 
iatmUon  exlated." 

(4, 1]  It  Is  quite  clear  from  the  record  Id 
this  tase  that  a  mistake  was  made  in  the 
dkaracter  of  lettm  Issued  to  McGlnnla.  We 
are  therefore  of  the  oplnlim  that,  alOiou^ 
the  i^obate  court  may  fall  to  observe  the 
requlronents  <tf  tiie  law  In  granting  lettem 
of  odmlnlstratlMi,  or  make  any  mistake  as 
to  their  diameter,  where  a  propw  case  for 
administration  exists,  yet,  havtaic  Jorlsdlc- 


tion  of  the  subject  and  the  person,  and  being 
fully  ottpowered  to  act  by  refusing  or  grant- 
ing such  letters,  a  person  aj^^olnted  becomes 
the  administrator  de  facto ;  and  tbe  regulari- 
ty of  his  appointmoit  cannot  be  questioned 
in  a  collateral  proceeding.  We  are  folly  con- 
vinced, and  tfawefore  hold,  that  a  mistake 
as  to  tbe  character  of  letters  issued  does  not 
render  them  and  all  acts  purtormed  by  the 
executor  or  administrator  void ;  the  principle 
being  that,  where  a  court  bos  Jurisdiction, 
the  Judgment  must  be  held  conduslve,  ex- 
cet>t  In  a  direct  proceeding  for  Its  reversaL 
The  reason  and  the  necessity  of  this  rule  is 
well  stated  in  the  case  of  Wight  v.  Wallbanm 
et  al.,  89  111.  654  et  seg.,  from  which  we 
quote,  at  page  S65,  as  follows:  "Prom  tbe 
whole  tenor  of  the  leglslatioa  of  our  state 
we  are  unable  to  perceive  that,  whether  tbe 
grant  of  such  letters  be  a  Judicial  or  a  minis- 
terial act,  it  was  ever  designed  that,  in  a 
proper  case  for  the  grant  of  letters,  any 
mistake  as  to  their  character  should  be  held 
to  render  them,  and  all  acts  performed  by  the 
executor  or  administrator,  void.  Such  a 
policy  would  he  attended  with  great  incon- 
venience. Injury,  and  loss  to  estates.  Persons 
wonId  be  deterred  from  becoming  pnrchas«« 
at  sales  of  real  and  personal  estate,  and 
debtors  would  not  know  whether  they  could 
make  payment  with  safety.  It  can  hardly 
be  supposed  that  it  was  designed  that,  when 
a  case  had  arisen  authorizing  the  grant  of 
letters,  whether  tbe  act  be  Judicial  or  minis- 
terial, a  mistake  of  the  officer,  as  to  whetba 
they  should  be  of  the  ordinary  character,  or 
with  the  win  annexed,  whether  to  one  per- 
son or  to  another,  or  as  to  the  suffldowy 
of  the  security,  should  rendw  all  acts  per- 
formed under  them  void.  But  It  must  have 
been  Intended,  In  audi  cases,  thAt  the  tetters 
should  be  good,  and  the  acts  valid,  until  they 
should  be  revoked.  Then  whether  the  will 
was  properly  proved  or  not  contd  not  affect 
the  lettm  untU  r^tealed,  or  the  sale  of  the 
^operty  hy  tb»  administrator." 

A  case  more  nearly  In  point  with  the  case 
now  under  consideration  Is  Jackson  v.  Beeve, 
44  Ark.  49a  In  both  cases  last  referred  to 
the  action  was  in  edeetment,  as  la  the  case 
at  bar,  and  the  questtons  raised  vere  rimUar 
to  those  now  under  con8lderatl<ni.  In  tbe 
last  oplnltm  the  court  say:  "The  probate  of 
a  win  anthorines  tbe  grant  oi  letten  testa- 
moitary,  but  until  letters  be  ordwed  it  gives 
no  Jurlsdldkm  over  tbe  estate;  that  Is,  to 
make  orders  concerning  its  management  or 
dlspodtlon.  Oonrts  of  probate  have  genml 
Jurisdiction  to  grant  letters  of  administra- 
tion ;  and  If  there  was  any  emn  In  granting 
Iett«B  generally.  Instead  of  cum  ttstameito, 
etc,  It  did  not  render  tbe  proceedlnvi  roliL 
It  was  matter  to  be  corrected  anpeaL" 

Furthw.  with  respect  to  the  contention  ot 
appellants  that  they  do  not  atta<ic  the  ap- 
polntmoit,  but  merely  contoid  that,  the  ap- 
pointment being  one  of  ordinary  sdminlstra- 
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tlon,  the  power  «f  sal^  nniler  the  tenxa  of 
the  will,  could  aot  be  exercised,  we  wonld 
ny  that  we  hare  disposed  of  this  question  by 
our  opinion  In  tlie  case  of  Boll  t.  Bal,  130 
Pae  259,  banded  down  at  tbe  present  term, 
in  whldi  case  we  bold  that  reference  should 
be  made  to  the  orda  of  appolutm^t,  for 
the  purpose  of  determining  the  character 
and  status  of  one  assumlnff  to  admlnlstw  up- 
mi  an  estate.  Hut  case  and  tbls,  crowing 
ont  of  the  same  ataXo  of  facts  and  InTolrLug 
the  same  contentions  must  be  determined 
by  the  same  reasoning  as  woll  as  authorltgr ; 
and  therefore  thiB  caa^  so  far  as  its  merits 
are  concerned,  Is  determined  by  our  opinion 
in  tbe  case  r^wred  to,  L  e.,  Bull  t.  BaL 

Tb»  other  errors  assigned,  with  tbe  ercep- 
tkm  ct  ttiat  r^Eerrlng  to  tba  bar  of  the  ac- 
tion bj  limitation,  are  equally  a  collateral 
attack  apon  the  procsedlngs  had  In  the  pro- 
bate court 

Finding  It  unnecessary  to  decide  the  ques- 
tion of  the  bar  of  the  action  by  our  statute 
ot  limitation,  and  fbc  the  ceasons  given,  we 
oTcrrale  the  assignments  of  eiior,  dismiss  tbe 
appeal,  and  affirm  the  Judgment  of  tbe  oourt 
below. 

ROBERTS,  a  J.,  and  ABBOTT.  District 
JodcB^  concur. 

(17  Okl.  41) 

HAJlU/rON  T.  KAVEBOAHP  et  aL 
(Supreme  Court  of  Oklahoma.   Feb.  11,  1918.) 

(Byllahu*  hy  the  Court.) 

1.  Dkbdb  (S  60*)— "Mistake  of  Law." 

When  tbe  parties  to  a  deed  are  uncertain 
as  to  what  estate  the  vendor  has  taken  under 
tbe  statutes  of  descent  and  distrlbntion,  and 
tbe  land  is  coBTeyed  to  tbe  vendee  under  the 
agreement  that,  when  tbe  courts  have  settled 
tbe  lav  on  the  Hobject,  tbe  vendor  shall  he 
paid  such  a  proportion  of  tbe  enlire  porchase 
price  of  the  land  as  bis  Interest  bears  to  the 
aitire  title,  tbls  does  not  constitute  a  mistake 
of  law  socn  as  would  justify  a  rescission  of  the 
contract  and  a  cancellafion  of  tbe  deed.  Oomp. 
lAwa  1909,  I  1068. 

[Ed.  Note— For  other  cases,  see  Deeds,  Cent 
D^  U  166-164;  Dec.  Dig.  |  69.* 

Fw  other  definidons.  see  Words  and  Phrases, 
ToL  B,  pp.  4643.  4644.5 

2.  ApraAZ.  AND  Ebrob  1011*)— Review- 
Findings  or  Tbial  Jvdok. 

The  decision  of  the  trial  Judge,  the  jury 
being  waived,  upon  a  <]ue8tion  of  fact,  where 
the  evidence  is  conflicting  and  where  there  is 
evidence  reasonably  tending  to  support  the 
jodsmeot  wilt  not  be  disturbed  in  this  court 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8983-8080;  Dec.  Dig.  f 
lOlL*] 

Commlsslonets'  Opinion*  Division  No.  1. 
Error  from  District  Court,  Okmulgee  County; 
W.  U  Barnnm,  Judge. 

Action  by  Bllrai  Hamilton  against  Bennie 
B.  Havercamp  and  the  Okmnlgee  Loan  & 
Trust  Company.  Jndgmoit  for  defendants, 
and  plainttff  brings  error.  Modified  and 
affirmed. 


Frank  F.  iLandi,  of  Okmulgee,  tta  i^aintlfl 
In  ^ror.  Owen  ft  Stone  of  MnAogee*  ftut 
Lex  y.  Deckard,  ot  Okmnlgse^  A»  defttnd- 
ants  In  error. 

AMES,  a  The  plaintiff  alleged  that  she 
was  tbe  mother  of  Millie  Hawkins,  a  dtisen 
ot  tiie  Greek  Nation;  that  certain  laiulB 
had  been  selected  tot  Millie's  allotmoit; 
that  befbre  deeds  wen  delivered,  and  in 
September,  1899,  Millie  died  nnmarrled,  lear- 
Ing  the  plaintiff' and  her  father  and  some 
brothers  and  sistaa  snrvlvlng;  ttiat  at  the 
time  of  her  death  the  land  passed  to  her 
nearest  rdation  by  virtue  of  tbe  Cmik  law 
of  deeooit  and  distribution,  and  ttrat  plaintiff 
was  the  nearest  relation;  that  tu  1906  the 
defendant^  the  Okmulgee  Loan  it  Trust 
Company,  secured  a  deed  from  the  plaintiff 
to  the  land,  for  which  she  was  paid  |2JS0,  and 
that  certain  false  representations  were  made 
to  Induce  her  to  execute  the  deed.  The  de- 
fendants admitted  procuring  the  deed,  but 
dmled  the  false  r^resentatlons,  alleging 
that  prior  thereto  the  trust  company  had  pro- 
cured a  deed  to  the  land  from  Thomas 
Hawkins,  the  father  of  Millie,  and  the  for- 
mer husband  of  the  plaintiff,  for  the  con- 
sideration of  f800  paid  to  blm;  that  the 
laws  of  tbe  Creek  Nation  governed  the  de- 
scent of  this  laod,  and  these  laws  were  plead- 
ed In  full;  that  subsequently  the  deed  was 
procured  from  tbe  plaintiff;  and  that  at 
the  time .  she  was  paid  f2.60,  and  It  whs 
agr^  that  whenever  the  court  settled  the 
descent  of  the  land,  so  that  the  amount  of 
her  interest  should  be  ascertained.  She 
should  be  paid  such  a  part  of  fSOO  as  her 
Interest  In  the  land  might  bear  to  the  entire 
estate  tberelo.  The  case  was  tried  to  the 
court  without  a  Jury,  and  the  court,  upon 
the  evidence,  found  that  the  averments  of 
the  answer  were  sustained,  and  entered  a 
decree  denying  the  plaintiff's  prayer  of  can- 
cellatlOD,  and  requiring  the  defendants  to 
pay  to  the  plaintiff  on«-half  of  $800.  In  this 
court  the  def»idants  admitted  that  they 
should  pay  to  the  plaintiff  the  entire  sum  of 
$800,  less  the  $2.60  previously  paid,  and  un- 
der this  adml^on  it  is  unnecessary  for  us 
to  pass  upon  any  of  the  questions  of  law  In- 
volved In  this  case;  the  only  question  remain- 
ing being  one  of  fact,  whether  tbe  plaintiff 
was  Induced  to  make  the  conveyance  by 
false  representattoBB,  or  whether  It  was 
made  under  a  mutual  mistake  of  law. 

Under  the  findings  of  the  court  both  these 
questions  must  be  resolved  against  the  plain- 
tiff, as  the  court  found  that  the  conveyance 
was  made  upon  tbe  agreement  that  tbe  plain- 
tiff should  be  paid  $800  for  the  land,  or  that 
proportion  of  such  amount  es  the  interest 
she  Inherited  bore  to  tbe  whole  title.  This 
being  true,  there  was  no  mutual  mistake  of 
law,  because  neither  party  pretwded  to 
know  what  the  law  was,  but  botb  contracted 
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wltb  the  aAcertalnty  as  to  the  law  In  mind, 
and  upon  the  condition  that,  when  the  court 
shonld  settle  the  law,  payment  should  be 
made  according  to  the  decree  of  the  courts. 

Under  the  decree  of  the  trial  court,  the  de- 
fendants were  ordered  to  pay  Into  the  bands 
of  the  clerk  of  that  coort,  $397.50,  with  in- 
terest at  the  rate  of  6  per  cent,  per  annum 
since  the  9th  day  of  October,  1906;  In  addi- 
tion to  that,  and  under  the  ofter  of  the  de- 
fendants in  «rror  made  In  this  court,  they 
are  hereby  directed  to  pay  the  additional  sum 
of  9400  Into  the  hands  of  the  clerk  of  this 
court  tot  the  benefit  of  the  plaintiff  la  error, 
and,  as  thus  modified,  the  decree  of  the 
district  court  should  be  affirmed. 

PER  CURIAM.   Adopted  in  wbpl*. 

(W  OU.  773) 

DEMINa  ZNY.  GO.  r.  LAMHAM. 
(Snpreme  Court  of  Oklahoma.    Jan.  7,  1913. 
RebcaTing  Denied  Feb.  11,  1913.) 

fSvIlaAut  by  the  Court.) 

Mines  and  Minesau  (i  70*)— Oii.  and  Gas 
Lease— Co  NBTBucTiON . 

A  clause  in  an  oil  and  gas  lease  readina 
■8  follows:  "PhMded  however,  that  if  a  weU 
is  not  drilled  on  said  premises,  within  one  year 
from  the  date  hereof,  then  this  lease  and  agree- 
ment shall  be  nnll  and  void,  unle<>  the  party 
of  the  second  part,  within  sixty  days  from  the 
beginning  of  each  and  every  year  aiter  the  ez- 

Siration  of  the  term  ^above  mentioned  for  the 
rilling  of  a  well,  shall  pay  a  rental  Of  $.25  per 
acre,  until  a  well  is  diilled  thereon,  or  untU 
this  lease  Is  canceled,  as  be'rein  provided,"— does 
not  obligate  the  lessee  to  pay  rent  for  delay 
in  commeadng  to  drill  for  oil  and  gas,  said 
grant  In  the  lease  amounting  only  to  an  option 
to  die  lessee,  to'  explore  for  oil  and  gas,  and 
preventing  the  lessor,  .after  receivioc  the  con- 
sideration foe  .the>  first  year,  from' leasing  to 
another,  during  such  time,  and  after  receiving 
a  second  or  subsequent  payment  from  leasing 
to  another,  hntll  snch  delay  period  had  expired, 
the  lessee  having  the  optioD  by  eontlnauig  to 

f ay  such  yearly  payments  to  prevent  the  for- 
eiture  of  the  lease. ' 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mlnerala,  Cent  Dig.  {  209;  Dec.  Dig.  {  70.*] 

Comml98k>nara*  Opinion,  IMvlsloii  No.  1. 
Error  from  Marsball  Gonoty  Ooart;  J.  W. 
ntlkner.  Judge. 

Action  b7  Manl^  Lanbam,  a  minor,  by 
bia  guardian.  Perry  O.  lanhani,  against  Qie 
Deming  Inyefltmnit  Oompany  for  rwt  on 
an  oil  lease:  Jndgm«it  for  plalntU^  and 
defendant  brings  error.  Reversed  and  re- 
manded. 

Willlain  M:  Franklin  and  George  8. 
March,  both  of  Madlll,  for  plaintiff  In  er- 
ror. George  E.  Rider,  of  Bfadtll,  for  defend- 
ant in  error. 

KOBERTSON,  a  On  October  2,  1906, 
Manley  G.  Lenham,  a  mtoor,  by  his  guar> 
dian,  made  and  entered  into  a  certain  oil 
lease  contract  with  the  Doming  Investment 
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Company.  Lenham  claims  that  by  t&e  terms 
of  said  lease  he  Is  entitled  to  a  rental  of 
$40  per  year,  which  the  Deming  Investment 
Company  denies  and  refuses  to  pay.  This 
contention  Is  the  only  question  in  the  record, 
and  requires  kt  our  hands  the  constructlOD 
of  the  following  par^raj^  of  said  lease, 
to  wit: 

"To  have  and  to  hold  the  same  nnto  t2ie 
said  party  of  the  second  part,  its  successors 
and  ass^s,  for  the  term  of  five  years  from 
date  hereof,  in  consideration  whereof,  the 
said  party  of  the  second  part  agrees  to  At> 
liver  to  tiie  party  of  the  first  part  in  tanks 
or  pipe  lines  the  one-tenth  part  of  all  oil 
produced  and  saved  from  the  leased  prem- 
ises. And  shonld  gas  be  found  on  said  prem- 
ises in  paying  qnantitles  second  party  agrees 
to  pay  $100.00  yearly  in  advance  for  the 
product  of  each  gas  well  while  the  same  is 
being  sold  off  the  premises,  and  first  party 
shall  have  free  use  of  gas  for  domestic  pur- 
poses, by  making  connection  for  such  gas  at 
the  well  at  his  own  risk  and  expense.  Sec- 
ond party  agrees  to  locate  all  wells  so  as  to 
interfere  as  little  as  possible  with  the  cal- 
tivated  portion  of  the  premises,  and  to  pay 
for  all  damage  to  the  growing  crops  caus- 
ed by  said  operation. 

"Provided,  however,  that  If  a  well  Is  not 
drilled  on  said  premises  wltbln  one  year 
from  tbe  date  bereof,  tlien  this  lease  and 
agreenwnt  dull  be  null  and  void,  nnleas  tbe 
party  of  the  second  part  within  sixty  days 
from  the  b^inning  of  each  and  every  year 
after  the  expiration  of  tbe  term  above  men- 
tioned, for  the  drilling  of  a  well,  shall  pay 
a  r^tal  of  $0.25  per  acre  until  a  well  is 
drilled  thereon  or  until  this  lease  la  canoel- 
ed,  as  berelnafter  xnovlded.  And  tt  Is  agreed 
that  tbe  completion  of  a  well  sbidl  be  and 
operate  as  a  full  llanldation  ot  all  raitals 
under  this  ^rorlslon  during  the  remainder 
of  this  lease.  All  rentals  and  other  pay- 
ments may  be  made  direct  to  the  party  of 
the  first  part,  or  may  be  deposited  to  his 
credit  at  the  MadlU  National  Bank,  at  Ma- 
dlll, Indian  Territory.  Tbls  lease  Shall  be 
nnll  and  void  at  tbe  end  of  Oiree  years 
from  .this  date  without  furtber  UablUty  to 
the  second  party  If  a  well  bas  not  been 
drilled  by  U,  Its  enccessors  or  assigns,  dur- 
ing the  said  three  years  period,  provided 
that  tbe  party  of  tbe  first  part  shall  have 
given  the  party  of  the  second  part  ninety 
.  days  written  notice  so  to  drill  within  said 
three  years  period  or  forfeit  the  lease. 

"And  further,  upon  tbe  payment  of  one 
dollar  at  any  time  by  the  party  of  the  sec- 
ond part,  or  his  successors  in  office,  said 
lessee  shall  have  the  right  to  surrender  this 
lease  for  cancellation,  after  which  all  pay- 
ments and  liabilities  thereafter  to  accrue 
under  and  by  virtue  of  its  terms  shall  cease 
and  determine,  and  this  lease  shall  become 
nnll  and  toUL** 
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It  la  allied  ta  platntifTB  petition : 
•••  •  *  That  eald  lease  was  for  a  period 
and  term  of  five  yeare,  and  It  was  provided 
In  said  lease  tluit  If  a  well  was  not  drUled 
on  said  premises  within  one  year  from  said 
October  2d.  1906,  the  date  of  the  execution 
of  said  lease,  said  defendant,  the  Deming 
Inreatment  OomiMuiy,  shonld  pay  a  rental 
of  2S  cents  per  acre  until  such  well  wfts 
drilled  thereon,  or  until  said  lease  was  can- 
celed as  provided  in  aaid  lease.  •  •  • 
That  aald  defendant  the  Dendng  Inveatment 
Company,  failed  and  refused  to  dig  a  well 
on  aald  invmises  within  one  year  from  the 
date  of  tlie  execution  of  said  lease,  as  afore- 
said, and  after  said  ttm^  and  has  failed  and 
refnsed,  and  stUl  fails  and  refuses,  to  com^ 
ply  with  each  and  every  term  and  provision 
of  sbM  lease  contract,  has  failed  and  xtofos- 
ed.  and  stUl  falls  and  refugee,  to  pay  plaln- 
tur  the  said  sam  of  (40  due  Mm  nnder  the 
tenns  of  said  lease  cwtraet  That  the  said 
lease  contract  was  attempted  to  be  canceled 
by  said  defen&nt,  the  Deming  Investment 
Company,  wlthocd  notice  to  said  idalntlfl, 
and  not  In  accoxdanee  with  the  terms  of  said 
lease  contract  on  the  2d  day  of  September. 
A.  D.  1008,  at  which  said  last-named  date 
there  was  dne  plaintlflC  as  rental  as  afore- 
said Oie  sum  of  940,  the  same  being  26  cents 
per  acre  for  said  100  acres  for  one  year." 

It  wlU  be  observed  by  a  cartfol  reading 
of  the  lease  that  there  Is  a  substantial  var- 
iance betweoi  its  terms  ud  those  alleged 
In  tlie  petition.  Thus,  In  the  petlttcm,  It  is 
charged  "that  said  lease  was  for  a  palod 
vt  live  years,  and  it  was  provided  in  said 
lease  Otat  if  a  well  was  not  drUled  on  said 
premises  within  one  year  from  said  October 
2,  1908»  the  date  of  tlie  execution  of  said 
leaa^  said  defendant,  the  Deming  Invest- 
msnt  Company,  should  pay  a  rental  of  28 
eenta  per  acre  until  such  well  vras  drilled 
thereon,  or  untU  said  lease  was  canceled  as 
provided  In  said  lease.**  A  carefol  examine- 
don  of  the  lease  contract  fails  to  show  any 
sudi  language,  but,  on  the  contrary,  we  find 
the  fotlovrtng:  "Provided,  however,  that.  If 
a  Is  not  drilled  on  said  premises  within, 
me  year  from  the  date  hereof,  then  this 
lease  and  agreement  shall  be  null  and  void, 
unless  the  par^  of  the  second  part  wttfaln 
sixty  days  from  ttie  beginning  of  each  and 
every  year  after  the  expiration  of  the  term 
above  mentioned,  for  the  drilling:  of  a  well, 
shall  pay  a  rental  of  $.20  per  acre  nntU  a 
well  is  drilled  thereon  or  until  this  lease  la 
canceled,  as  hereinafter  provided."  Now  It 
will  be  otiserved  that  the  grantor  agrees  to 
lease  the  land  for  a  term  of  five  years,  and 
is  to  receive  therefor  one^tenth  net  of  all  oil 
saved,  and  flOO  per  year  for  each  gas  well, 
but  It  is  epeciflcally  provided  that,  if  a  well 
is  not  drilled  within  one  year,  then  the  lease 
shall  be  null  and  void,  unless  the  party  of 
the  second  part  within  sixty  days  from  the 
beginning  of  eadi  year  after  the  ezpiratiou 


of  the  term  above  mentioned  for  the  drilling 
of  a  well  shall  pay  a  rental  of  20  c^ts  per 
acre  until  a  well  Is  drilled,  or  until  the 
lease  is  canceled.  It  Is  admitted  that  the 
company  did  not  drill  a  well  within  one 
year,  and  It  is  also  admitted  that  it  did  not 
pay  the  rent,  t>ut  it  must  be  remembered 
that  the  company  had  an  option  as  to  what 
It  should  do.  If  it  desired  to  keep  the  lease 
alive,  it  must  do  one  of  two  things;  1.  e., 
drill  a  well  within  one  year,  or  pay  a  rental 
of  25  cents  per  acre  until  a  well  is  drilled, 
or  until  the  lease  is  canceled.  By  failing 
to  drill  a  well  or  to  pay  the  rent  the  lease 
became  forfeited,  and  no  rent  was  due  there* 
under.  Ordinarily  forfeitures  are  not  favor, 
ed,  but  gas  or  oil  leases  furnish  exceptions 
to  this  general  mla  Thus,  In  paragraph 
148,  Thornton's  (2d  Ed.)  The  Law  Relating 
to  011  and  Oas,  provides:  "Forfeitures, 
however,  oa  the  part  of  the  lessee  In  a  gas 
or  oil  leaser  which  arise  by  reason  nt  Us 
neglect  to  develop  or  operate  the  leased 
premises,  ue  rather  &vored  by  the  law,  be* 
cause  of  the  peculiar  character  of  the  pn^ 
duct  to  be  provided."  And  In  section  iBS  it 
Is  said:  "Where  a  lease  provided  that  the 
lessee  was  to  pay  a  twsus  of  one  hundxed 
dollars,  and  a  royalty  of  one-^t^th  part  of  • 
the  oil  pfoduced,  that  It  was  to  continue  five 
years,  and  as  much  longer  as  gas  w  oil  was 
found  in  paying  quantities,  if  gas  were 
found,  then  three  hundred  dollars  rental  pet 
year  fOr  eadi  well,  and  thwe  was  a  proviso 
that  this  lease  shall  become  null  and  void, 
and  all  rl^tk  btteunder  shall  cease  and  de- 
termine, unless  a  well  shall  be  completed  on 
the  iHwnlses  within  one  month  from  the 
date  hereof,  or  anltes  the  lessee  shall  pay  at 
liie  rate  of  (me  hundred  d<^ars  m<mthly  in 
advance  for  ea.th  additional  month'— U  was 
held  that  the  lease  contained  no  covenant 
binding  upon  the  lessee  to  pay  rent,  tha 
only  praalty  Imposed  vptm  him  being  a  for- 
feiture of  his  rights  under  the  agreement 
'But  the  payment,'  said  the  court,  Svas 
means  provided  by  the  contract  by  wlildi  the 
ezerdse  of  the  right  of  the  lessw  to  assert 
a  forfeiture  could  be  pos^ned.  If  the  les- 
see did  not  wish  to  pos^ne  ttie  exeoAae  of 
such  right,  he  had  only  to  reftaln  from  mak- 
ing the  payment'  Where  an  oil  lease  was 
given  for  a  certain  period,  providing  that  it 
should  become  void,  and  the  rights  of  the  les* 
see  under  it  should  cease  unless  a  well 
should  be  completed  on  the  premises  within 
a  certain  period  of  time,  or  unless  the  lessee 
should  pay  a  certain  sum  for  each  year  the 
completion  of  the  well  should  be  delayed,  it 
Was  hdd  that  the  terms  of  the  lease  did  not 
require  the  lessee  to  develop  the  land  or 
pay  the  rent;  the  only  penalty  for  such  a 
failure  being  a  forfeiture  of  bis  rights  under 
it" 

To  the  same  effect  Is  the  rule  announced 
In  Glasgow  v.  Chartlers  Oil  Co.,  152  Pa.  48, 
25  AtL  232,  in  the  syUebos  of  which  It  Is 
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said :  "An  oil  lease  demleed  the  oil  and  gas 
under  the  grantor's  land  with  the  right  to 
go  upon  and  operate-  the  land  for  oil  and  gas 
purposes.  The  lease  was  to  cootlnue  for 
five  years,  and  as  mach  longer  as  oil  or  gas 
should  be  found  In  paying  quantities.  The 
consideration  was  a  bonus  of  flOO,  and  a 
royalty  of  one-eighth  part  of  the  oil  pro- 
duced. If  gas  was  fonnd,  tbe  rental  was 
fixed  at  fSOO  per  year  for  each  well.  The 
lease  then  proceeded  as  follows:  'Provided, 
however,  that  this  lease  shall  become  null 
and  Told  and  all  rights  hereunder  shall 
cease  and  determine,  unless  a  well  shall  be 
completed  on  the  premises  within  one  month 
from  the  date  hereof,  or  unless  the  lessee 
Aoll  pay  at  the  rate  of  flOO  monthly  in 
admnce  for  each  additional  month.*  Held, 
that  the  lease  contained  no  covenant  tm  tiie 
part  of  the  lessee  to  pay  wot  or  develop 
die  land.  Hie  only  penalty  Imposed  npon 
him  for  fallnre  to  operate  the  land  or  pay 
9100  per  month  tor  delay  was  a  torMtnre  of 
Us  rights  under  tbe  agreement  The  legal 
^lect  of  tbe  asreemoit  is  to  confer  on  tbe 
grantee  the  right  to  explore  Cor  <dl  on  the 
tract  destxibad.  If  he  does  not  exerdse 
this  rlSht  within  one  month,  it  is  lost  to 
him,  unleas  he  chooses  to  pay  $100  in  advance 
as  the  ^ca  of  anotlier  mcmth's  (wportnnity 
to  explore.  If  ha  does  exercise  it,  and  finds 
nothing,  Iw  Is  under  no  oUlgation  to  ctm- 
tlnne  bia  ex^oration&  If  he  eiqplores  and 
finds  oil  or  gas,  the  relation  of  landlord  and 
tenant  or  voidor  and  Tendee  Is  estabUsbed, 
and  the  tenant  would  be  under  an  implied 
obUgatiim  to  operate  tor  the  common  good 
of  both  parties  and  pay  the  rent  or  royalty 
reserved."  In  Snodgrass  v.  South  Poui.  Oil 
Oo.,  47  W.  Va.  SOB,  36  8.  820;  tlie  court, 
in  dlscnsaing  the  following  provision  In  a 
gas  and  <Al  lease,  to  wit:  "Provided,  bow- 
ever,  that  this  lease  shall  become  null  and 
void,  and  all  rights  thereunder  shall  cease 
and  determine,  unless  a  well  shall  be  com- 
pleted im  the  premises  within  one  year  from 
tbe  date  hereof;  or  unless  the  lessee  shall 
pay  at  tbe  rate  of  9350  quarterly  in  advance 
tor  each  additional  three  months  such  com- 
pletion is  delayed  from  tbe  time  above  men- 
tioned for  the  completion  of  sudk  well,  nntll 
a  well  is  comPteted"--aay8:  "Although  the 
agreement  contains  the  provision  above  quo- 
ted, yet  that  clause  merely  provides  a  means 
by  which  a  forfeiture  of  the  lease  may  be 
avoided.  The  agreement  contains  no  con- 
tract or  promise  to  pay  anything  vrtiatever 
for  tbe  delay  in  the  completton  of  a  well, 
and  yet  the  dedaration  claims  that,  by  the 
terms  of  the  ccmtract,  there  is  due  from  the 
defendant  to  the  platotlff  on  account  of  the 
sums  to  be  paid  quarterly  in  advance  tbe  sum 
o£  j|]U4QQ-  The  question  In  this  case  is  not 
whether  the  deftaidant  has  forfdted  the 
lease,  but  whether  it  Is  pecuniarily  liable  to 
the  plalntur  tor  falling  to  make  certain  pay- 
ments to  the  plaintiff  whereby  such  forfei- 
ture could  have  been  avoided.   Gounsel  for 


the  plaintiff  relies  on  the  case  of  Roberts  v. 
Bettman,  4S  W.  Ya.  143,  30.  S.  E.  96,  but  that 
case  was  materially  different  from  this. 
There  the  leases  sued  on  contained  the  fol- 
lowing clause :  'It  Is  agreed  that  tbe  party 
of  the  second  part  shall  pay  to  the  party  of 
the  first  part  9100  per  month,  in  advance, 
until  a  well  Is  completed,  from  the  date  of 
this  lease,  and  a  tollure  to  complete  nuA 
well  or  to  pay  said  rental  irhea  due  or  witli* 
In  ten  days  thereafter  shall  render  this  lease 
null  and  void.*  etc.  There  was  an  expren 
promise  to  pay  flOO  per  month  in  advance 
until  a  well  vras  completed,  but  in  ttie  agree- 
ment sued  on  In  the  case  ondw  oraaldetm- 
tion  th^  was  no  such  promise  or  contnct 
Counsd  for  plaintlfl  in  error  claims  that  tbe 
lease  continued,  unless  it  had  been  surrw- 
dered  by  tbe  defOndant,  bnt,  evm  If  that 
be  true,  it  would  woi^  no  benefit  to  tbe  plain- 
tiff in  error,  tor  the  reason  that  there  waa 
no  contract  on  the  defmdant^B  part  to  pay 
anything  as  rent  or  compmsation  for  delay 
in  commencing  operations."  In  IxrwtJier  Oil 
Co.  T.  Guflley,  62  W.  Ya.  88, 48  &  EL  101,  tbe 
court  having  und«  conaldMatlon  tlw  follow- 
ing provision  of  an  oil  and  gas  lease,  to  wit: 
"In  case  no  well  la  completed  wlttiln  two 
years  from  this  date,  thai  this  grant  shall 
Immediate  becfune  null  and  vcAd,  as  to 
both  parties;  Provided,  tiiat  second  party 
may  prevent  soch  forfeiture  from  year  to 
year  by  paying  to  the  first  party  annually 
In  advaun  918.^  at  ber  resldHioe,  mtU 
such  weU  la  completed"— said:  rcbls  latter 
clause  ocmverta  what  would  be  oOkerwlse  a 
perpetual  grant  into  a  lease  from  year  to 
year,  at  the  option  of  tbe  lessee  nmUl 
and  gas  are  produced,  and  then  to  oondnu* 
so  long  as  they  are  jnodneed  in  paying  qoan- 
tltles."  Tbe  Supreme  Court  of  <Mo  In  llw 
caae  of  Van  Ettem  v.  Kelly,  66  Ofato  St  606, 
64  N.  a  660,  decided  June  24,  1802,  among 
other  things  said:  "The  pi^fntwr  below 
claims  that  the  words,  'unless  second  party 
shall  pay  to  the  first  party  930  each  and 
every  month  in  advance  which  mxh  comple- 
tion is  delayed,'  there  lies  a  promise  to  pay 
930  per  month  tor  such  dday.  This  is  not 
toiable.  The  full  torce  and  effect  of  this 
'nnlesa*  elauBe,  taken  by  Itself;  Is  to  give 
the  lessee  the  option,  by  making  such  pay- 
moit,  to  continue  the  lease  In  torce  to  the 
end  of  tbe  twm  without  conqtletion  of  the 
first  well,  or,  npon  failure  to- moke  sndi  pay- 
ment, allow  the  lease  to  become  null  and 
void  at  the  end  of  thirty  days  aft«r  the  date 
of  the  leasfe" 

Plaintiff  below.  In  bis  petltlMi,  claimed 
that  there  had  been  no  surrender  of 

the  lease,  but  this  does  not  seon  to  be  neces- 
sary. Thus  in  Bnx^  v,  Kunkle,  24  Ind. 
App.  624,  67  N.  EL  260,  it  waa  said:  "It 
does  not  appear  that  any  part  of  the  prop- 
erty of  the  second  part  was  ever  placed  on 
the  land,  or  removed  thorefrom,  <a  irtietlier 
or  not  there  was  any  affirmative  surrender 
w  proposal  therefor.    Bnt  more  than  a 
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year  had  elapsed,  and  the  party  of  the  sec- 
ond part  bad  failed  to  arail  himself  of  the 
right  to  drill  a  well,  and  no  rent  had  been 
paid.     There  was  no  absolute  requirement 
that  the  part^  of  the  second  part  should  pay 
any  rent,  but  the  grant  was  to  be  void  un- 
less rent  were  paid.  The  instnunent  Is  sus- 
ceptible of  bdng  construed  as  an  expression 
of  a  ratUMul  and  lawful  agreement  We 
mast  construe  It  as  eivressed,  attributing  to 
the  language  Its  ordinary  meaning,  and  we 
cannot  construct  a  different  contract  by  In- 
jecting additional  words  not  implied  In  the 
terms  employed  by  the  parties,  or  by  snbstl- 
toting  meanings  merely  conjectured  by  us 
to  be  more  reasonable  than  those  expressed." 
In  Frank  Oil  Co.  v.  Bellerlew  Gas  &  Oil  Co. 
et  al.,  29  OkL  719.  119  Fac.  260,  Mr.  JusUce 
WUIiams,  in  an  elaborate  opinion  dealing 
with  a  edmllar  question,  said,  concerning  a 
clause  in  a  lease  which  reads  as  follows: 
"If  no  well  is  commenced  on  said  premises 
within  one  year  from  this  date,  then  this 
crant  shall  become  nnll  and  void,  unless  sec- 
ond pfirty  shall  pay  to  the  first  party  eighty 
(fSO)  dollars  for  each  year  thereafter  such 
completloD  is  delayed,  said  rmtal  to  be  paid 
quarterly  in  advance.   Party  of  the  second 
part  further  agrees  to  protect  the  lines  of 
Cbe  land  abore  described  by  immedlatdy  oft- 
Betting  aU  weUs  drilled  within  ISO  feet  of 
said  land,  nnaroidable  delays  excepted.  It 
is  further  {wovided  that  this  grant  shall  be- 
eome  null  and  void  unless  a  well  Is  com* 
menced  wltliln  thirty  days  from  the  date 
henot,  cm  Om  following  land  belonging  to 
Benjamin  U  Gibson  •   •  •  "—"Held,  that 
this  provWon  did  not  Und  0x6  lessee  to  pay 
any  rent  tor  the  -land  or  for  delay  In  com- 
moKlng  to  operate  for  oU  and  gaa^  said 
grant  or  lease  amounting  to  an  option  pre* 
venttng  the  lessor,  after  reotfving  the  con- 
stdmtton  for  0ie  first  year,  from  leaidng  to 
another  during  such  time,  and,  after  re- 
ctfvli^  a  qnarteriy  paymmt,  from  leering 
to  another  until  sndi  delay  period  of  a  quar- 
ter had  expired,  the  lessee  having  the  option 
by  conttnidng  to  pi^  socta  quarterly  pay- 
mnts,  the  word  'yeiar*  bring  used  merely  as 
a  basAs  to  fix  tbe  amount  of  qnarteriy  pay- 
ments."  The  above  Is  an  InstructlTS  case, 
and  in  riteet  sritles  the  question  involved 
herein.  (See  that  opinion  tor  many  eases  In 
point)   The  lease  sued  on  hereto  does  not 
btod  the  lessee  to  do  anything.  It  la  nothing 
bat  an  option,  preventli^  tbe  lessor,  after  re- 
crivlng  the  bonus  or  rent  tor  the  first  year, 
fRnn  leering  the  land  to  smne  one  rise  dur- 
ing Bodt  time. 

This  being  true,  It  follows  fliat  the  action 
at  the  loww  court  to  overruling  the  donur- 
rer  to  the  petition  was  error,  for  whldi  the 
judgmnt  diould  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  proceed  to 
conformity  with  the  views  herein  expressed. 

PBIB  CURIAM.  Adopted  to  whole. 


(18  Okl.  447) 
GATBOM  T.  i>mP  FORK  DBAINAOU 
DIST.  NO.  1. 

(Sapieme  Court  of  Oklahoma.   Feb.  11,  1913.) 

(SyUa^iu  ftp  tk€  Court.) 

L  JiTBT  (I  17*>— Appbal  ntou  DBAUt  OOH- 
lOSSIONSBB— TbIAL  BT  JUST. 

A  landowner,  who  appeals  irom  the  deci- 
sion of  the  board  of  commissioDers  upon  his 
exceptions  to  the  action  of  the  viewers,  on  the 
ground  that  they  had  aasesMd  his  land  too 
much,  pnnaant  to  Comp.  Laws  1909,  |  8067, 
is  not  entitled  to  a  trial  by  jury  upon  that  Is- 
sue In  the  dlBtrict  court. 

rOd.  Note.— For  other  caMB,  see  Jury,  Oent 
Dig.  H  95-98;  Dec  Dig.  S  17.*] 
2.  Dbains    (I  82*)— Appbax<— BuBDis  or 

Pboof. 

A  landowner,  who  excepts  to  the  action  of 
the  viewers  upon  the  third  ground  set  forth  in 
section  3067.  Comp.  Laws  1909,  or  upon  the 
ground  ttiat  Dis  land  was  assessed  too  much,  on 
trial  of  bis  appeal  in  the  district  court,  bas 
tlie  burden  of  that  issue. 

(Ed.  Note.^For  other  cases,  .see  Drains, 
Cent  Dig.  It  81,  83-87 ;  Dec.  Dig.  |  82.*]  . 

Error  from  District  Court,  Oklahoma  Ooun-  ~ 
ty;  W.  Clark,  Judge. 

Action  by  H.  8.  Catron  against  the  Deep 
Fork  Drainage  District  No.  1.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Jas.  L.  Brows,  of  Oklahoma  City,  for  plato- 
tifP  to  error.  Grant  Stonley,  of  Oklahoma 
City,  for  defendant  in  error. 

TURNER,  J.  Oh  December  7,  1908.  thetre 
was  filed  to  tbe  office  of  the  county  clerk  of 
Oklahoma  county  a  petition  praying  for  the 
estobllriunent  of  a  drainage  district,  to  be 
known  as  Deep  Fork  dratoage  district  No.  1. 
and  located  In  Oklahoma  county,  pursuant  to 
Oomp.  Laws  1909,  18  3043  to  3077,  inclusive. 
Thereafter  bond  was  filed  and  notice  given, 
and  the  district  duly  established.  T7pon  tbe 
coming  to  of  tbe  report  of  tbe  viewers,  ap- 
pototed  to  assess  the  benefits  and  damages, 
exceptions  were  filed  thereto  by  plaintiff  as 
to  the  amount  assessed  against  certain  lands 
belongtog  to  him  and  the  damages  allowed 
for  right  of  way,  alleging  that  the  latter  - 
were  inadequate  and  the  former  excessive  for 
certato  reasons  thereto  set  forth.  Thereaft* 
er  the  same  came  on  to  be  heard ;  whereupon 
the  board,  without  objection,  struck  out  the 
amount  allowed  for  damages,  confirmed  the 
assessment  of  benefits,  assessed  the  same 
against  the  land,  and  plaintiff  appealed  to 
tbe  district  court  There,  on  August  26, 1910, 
the  cause  comtog  on  to  be  heard,  the  court, 
without  objection,  the  question  havtog  been 
eliminated  before  the  board,  dismissed  the 
matter  of  damages  and  proceeded  to  try  tbe 
question  of  the  assessment  of  b«iefits ;  where- 
upon plaintiff  demanded  a  jury  trial,  which 
was  by  the  court  refused.  He  then  moved 
to  require  the  defendant  to  first  produce  Ito 
evidence,  contending  that  the  burden  of  proof 
was  there,  which  was  overmled,  and  excep- 


•Wm  ottw  cmmm  —  »*—  toyto  ■adswUoBNUMBB&laPw.IHs.AAa.  Dig.  Kigr>Ne.  8«rt«  *  Bvt  IntaM 

Digitized  by  Google 


264 


130  PACIFIC 


BEPORTBB 


(Okl. 


tlcHU  saved  on  botb  points.  Then,  after  hear- 
ing the  eridence  and  being  duly  adrised,  the 
court  foand  the  Issue  In  favor  of  defendant, 
and  ordered  that  the  assessment  of  benefits 
theretofore  made  by  the  board  of  viewers 
and  confirmed  by  the  board  of  county  com- 
missioners be  confirmed,  and  that  the  clerk 
of  the  court  certify  to  the  county  clerk  of 
the  county  Judgment  to  that  effect,  and  ttiat 
there  be  entered  upon  the  assessment  roU  of 
Deep  Fork  drainage  district  No.  1  the  as- 
sessment of  benefits  theretofore  confirmed  by 
the  county  commissioners  against  the  lands 
of  plaintiff.  After  motion  for  a  new  trial 
filed  and  overruled,  plaintiff  brings  the  case 
here,  and  assigns  that  the  court  erred  in  re- 
fusing to  allow  him  a  Jury  trial  upon  the 
question  of  benefits. 

The  point  Is  not  well  taken.  While  "all 
Questions"  made  by  plaintiff's  exceptions  are, 
by  statute,  directed  to  be  heard  and  deter- 
nUned  by  the  board,  "either  or  any"  of  cer- 
tain questions  only  are  thus  authorized  to  be 
heard  and  determined  on  appeal  therefrom 
to  the  district  court,  and  among  them  the 
very  question  for  the  determination  of  which 
a  Jury  trial  was  invoked  by  plaintiff.  By 
Oomp:  Laws  1909,  I  3050,  the  return  of  the 
reviewers  must  state :  "  *  •  •  the  names 
and  residences  of  the  owners  that  will  be 
benefited,  damaged,  or  condemned  by  or  for 
the  improvements,  and  the  damage  or  benefit 
to  each  tract  of  forty  acres,  or  less,  and  make 
separate  estimate  of  the  cost  of  location  and 
construction,  and  apportion  the  same  to  each 
tract  in  proportion  to  the  benefits  or  dam- 
ages that  may  result  to  each." 

Section  3057:  "Any  person  whose  lands 
are  affected  by  the  proposed  improvement 
may,  on  or  before  the  day  set  for  the  hearing 
before  the  commls^oners,  file  exceptions  to 
the  apportionments  made  by  and  the  action 
of  the  viewers,  upon  any  claims  for  compen- 
sation or  damages.  The  commissioners  may 
bear  testimony  and  examine  witnesses  upon 
all  questions  made  by  such  exceptions,  and 
for  that  purpose  may  compel  the  attendance 
of  wltnei^es  and  the  production  of  other  evi- 
dence, and  its  decision  upon  each  of  the  ex- 
ceptions shall  be  entered  of  record.  •  •  • 
Any  person  aggrieved  may  appeal  from  the 
order  of  the  commissioners,  and  jxpon  such 
appeal  there  may  be  determined  either  or  any 
of  the  following  questions;  1st  Whether  Just 
compensation  has  been  allowed  for  property 
appropriated.  2d.  Whether  proper  damages 
have  been  allowed  for  property  prejudicial- 
ly affected  by  the  Improvements.  3d.  And 
whether  the  property  for  which  an  appeal  is 
prayed  has  been  assessed  more  tian  it  will 
be  benefited,  or  more  than  its  proportionate 
share  of  the  costs  of  the  improvements." 

Concerning  procedure,  section  3058  pro- 
vides: "The  district  clerk  shall  docket  said 
appeal,  In  ihe  district  court,  styling  the  ap- 
pellant as  plaintiff,  and  the  drainage  district, 
giving  Its  name  and  number,  as  defendant^ 
and  the  cause  shall  stand  for  trial  and  be 
beard  and'  determined  as  other  appealed  cas- 


es are  tried  In  the  district  court  After  Oui 
appeal  is  heard  and  determined  In  the  dis- 
trict court,  the  district  clerk  shall  return 
the  original  papers  filed  in  his  office  by  the 
county  clerk,  together  with  a  transcript  of 
the  proceedings  held  in  said  cause  in  the 
district  court,  including  a  certified  copy  of 
the  finding,  verdict,  Judgment  or  decree  of 
said  court;  the  district  clerk  shall  also  re- 
turn an  itemized  statement  of  the  costs  ac- 
cruing on  tiie  appeal,  and  such  costs  shall  be 
paid  as  her^before  provided.  The  commis- 
sioners ^11  thereupon  cause  mch  entries  to 
be  made  on  their  record  which  may  be  neces- 
sary to  give  effect  to  flie  Jndgment  of  the  dis- 
trict court" 

Compiled  Laws  1909,  |  1690,  fiirth<n:  pro- 
vides: "From  all  decisions  of  the  board  of 
commlKiloners  upon  matters  properly  before 
them,  there  shall  be  allowed  an  appeal  to 
the  district  court  by  ai^  persons  aggrieved." 
And  section  1698:  "All  appeals  thus  taken 
to  the  district  court  E^all  be  docketed  as  oth- 
er causes  twndlng  therein,  and  the  same  shall 
be  heard  and  determined  de  novo"— showing 
that  this  appeal  Is  to  be  tried  de  novo  *^ 
other  aK>eBled  cases  are  tried  In  the  district 
court"  Section  B7S4a  reads:.  "A  trial  la  a 
Judicial  examination  of  the  issaes,  whether 
at  law  or  fact,  in  an  actlun."  Sectlm  6785: 
"Issues  ot  law  must  be  tried  1^  the  oonrt, 
unless  referred.  Issues  of  fact  arising  In  ac> 
tlons  for  recovery  of  money  or  of  spedfle 
real  or  personal  property  shall  be  tried  by 
a  Jury  unless  a  Jury  trial  Is  waived  or  a 
reference  be  ordered  as  hereinafter  iffovld- 
ed."  Section  G786:  "AU  other  Issues  of  fact 
shall  be  tried  by  the  coort,  subject  to  Its 
power  to  order  any  Issue  or  Issues  to  be 
tried  by  a  Jury,  or  referred  M  provided  In 
this  Oode." 

[1]  We  are  -  therefore  of  <^lon  tbat,  as 
the  Issues  Involved  In  the  assessment  of  beak- 
eflts  to  the  land  In  qnestlon  were  not  ^isstus 
of  fact  arising  la  actions  for  recoteiy  of 
money,  or  to  recover  real  or  personal  prop- 
erty," but  were  "other  Issues  of  fact,"  Uie 
court  did  not  err  In  overrnlbig  plaintUFs  re- 
quest to  try  them  to  a  Jury,  as  tbe  court  was 
required,  by  section  5786,  to  try  them  Mm* 
self,. subject  t»  his  power  to  order  the  same 
tried  to  a  Jury,  as  therein  set  forth. 

Nor  does  arUcle  2,  section  1^  <tf  the  Con* 
stituUon,  which  provldeB«  ^Tbe  right  of  trial 
by  jury  diall  be  and  remain  inviolate 
•  *  protect  plaintiff  In  hU  right  to 
a  trial  by  Jury  in  this  cassw  This  for  the 
reason  that  the  right  so  declared,  except  as 
modified  by  the  Constltntton,  means  the  rle^t 
as  it  existed  in  the  territory  at  the  time  of 
the  adoption  of  the  Constitution  (State  v. 
Cobb,  24  Okl.  662,  104  Pea  861,  24  L.  B.  A. 
[N.  S.]  639;  Baker  v.  Newton,  27  Okl.  ^SC, 
112  Pac.  1034),  and  was  not  intended  to  ex- 
tend the  right  to  a  trial  by  Jury  to  the  Is- 
sue of  the  question  of  benefits  in  cases  of 
this  kind.  See  1  Page  &  Jones  on  Taxation^ 
I  202.  Nor  ase  we  so  sure  that*  being  here 
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toTtdved  the  det^mlnfttlon  of  the  first  two 
of  the  three  queetloDB  set  forth  In  section 
8067,  aopra,  plainUfl  would  be  entitled  to 
a  Jury  trial  upon  either  or  both  such  ques- 
ttous,  as  he  contends  and  arsnee  eo  conven- 
lenta.  This  for  the  reason  that  In  tUley 
Co.  Clark  v.  Garleo  et  aL,  2T  Okl.  at  page 
37,  UO  Pae.  740^  we  said:  "Section  24.  art 
2,  Oonst,  havli^  no  api^catlon  to  d^^ftSe 
or  buproTement  dlatrictB,  where  the  expense 
of  constmctliig  same  Is  home  by  the  land  af- 
fected cff  hen^ted,  Is  not  a  limitation  upon 
any  <tf  the  provisions  of  article  16  of  the 
Constitution."  But  upon  this  we  express  no 
oi^nlon. 

[2]  There  Is  no  meait  In  the  contention 
tha^  the  court  erred  In  holding  the  harden  of 
pitHrf  to  be  upon  plaintiff,  ^nds  is  the  mani- 
fest intoit  of  the  statute  (section  80S8),  when 
it  directs,  as  it  does,  that  the  appellant  shaM 
be  styled  as  plaintiff  and  the  drainage  dis- 
trict as  defendant  3^18  is,  in  effect,  saying 
that  the  remonstrant  before  the  board  should 
be  the  remonstrant  in  the  district  court,  and 
shall  introduce  his  evidence  In  sui^Kut  of  the 
Issues  raised  thereby.  Or,  in  effect,  that  If 
the  araessment  of  the  benefits  to  bla  land  Is 
too  Ugh  the  burden  of  proof  Is  upon  him  to 
show  what  it  should  be.  ■  This  was.  In  effect, 
the  holding  of  the  court  in  Hardy  et  aX  v. 
UcKlnney,  107  Ind.  864,  8  N.  E.  232.  In 
that  cas^  pursuant  to  a  certain  act  of  the 
L^islature^  McElnney  filed  his  petition  be- 
fore the  board  of  commLssloners  of  Carroll 
county  for  the  same  purpose  as  here.  Pur- 
suant thereto,  viewers  were  appointed,  and 
reported  In  Ulyot  of  the  construction  of  the 
ditch,  as  prayed.  Later  certain  parties  of 
the  name  Hardy,  upon  whose  land  and  the 
land  of  the  petitioner  was  located  the  pond 
Bought  to  be  drained  by  the  proposed  ditch, 
filed  a  remonstrance  against  its  construction, 
and  also  a  claim  for  compensation.  Viewers 
were  thereupon  appointed,  who  reported  in 
general  terms  against  the  Hardys;  where- 
upon the  board  of  commissioners  ordered  the 
establishment  and  construction  of  the  ditch. 
The  Hardys  appealed  to  the  drcult  court, 
which  proceeded  to  try  the  issues  presented 
by  the  petition  and  the  remonstrance.  There 
was  Judgment  for  the  petitioner  and  against 
the  remonstrators,  the  Hardys,  as  to  dam- 
ages!, and  the  Hardys  took  the  case  to  the 
Supreme  Court  There,  after  reciting  tliat 
the  act  of  1875  contained  a  provision  prorid- 
ing  that,  "Any  party  aggrieved  may  ai4>eal 
to  the  circuit  court  as  provided  by  law  for 
appeals  from  commissioners"  (I^aws  1S75,  p^ 
99,  I  10).  and  tbat  the  statute  governing  ap- 
peals from  boards  of  commissioners  provided 
that  "all  appeals  thus  taken  to  the  circuit 
*  *  *  court  shall  be  docketed  among  the 
other  causes  pending  ther^n,  and  the  same 
shall  be  heard,  tried  and  determined  as  an 
original  case"  (1  Rev.  St  1876,  p.  357,  |  36). 
the  court  said :  "Under  this  provision  of  tbe 
statute,  it  has  always  been  held  that  appeals 


from  commissioners  stand  for  trial  de  novo 
in  the  circuit  court;  that  la,  that  all  mat- 
ters in  issue  before  the  commissioners  stand 
for  trial  anew  in  tbe  circuit  court,  and  not 
for  reviev  or  correction  as  in  a  court  of 
wrors.  As  a  necessary  oonsequraice,  it  has 
been  further  held  that  such  apprais  snap^ 
all  the  proceedings  had  upon  questions  In  is- 
sue before  the  oommlsslonen;  and  that  swdi 
proceedings  cannot  either  be  used  or  taken 
into  consideration  upon  the  trial  de  novo  In 
the  circuit  court  These  holdings  are,  as 
they  long  have  been,  the  established  law  of 
this  state,  [Cltins.]  In  appeals  to  the  dr* 
cult  court  in  causes  Uke  the  one  in  tiMrtnft 
and  in  all  analogous  cases,  the  court  or  jury 
trying  the  same  succeeds  to  all  the  substan- 
tial duties  which  devolved  upon  the  Tlewem 
and  reviewers  before  the  hoard  of  comnds- 
sioners  as  to  the  matters  which  stand  fot 
trial  de  novo;  and  a  flndlng  or  verdict  in  de- 
tail upon  all  the  mattera  in  issue  between 
the  parties  is  contemplated.  This  includes 
the  assessment  of  benefits  and  the  allow- 
ance of  damages.  In  cases  In  which  damages 
ought  to  be  allowed.  The  flndlng  ox  verdict 
ought  to  be  sufficiently  spedflc  upon  every 
question  Involved  to  anthorlse  a  judgment 
finally  determining  all  the  matters  in  con- 
troversy, and  leavli^  notldng  for  the  ad- 
judication of  the  commissloneiv  In  the  event 
that  the  cause  shaU  be  eertifled  back  to 
them."  And,  after  commenting  upon  the  fhct 
that  the  cause  should  have  been  styled  John 
McKlnney  v.  Alexander  Hardy  et  al..  InMead 
of  the  reverse,  as  It  was,  so  far  vecogjAsed 
tbe  statute  as  idacing  the  burden  in  the 
trial  court  upon  the  remonstrators  that  the 
same  was  not  questioned. 

In  Gonwell  et  al.  v.  Tate  et  al.,  107  Ind. 
at  page  171,  8  N.  E.  86,  it  is  expressly  held 
that  a  landowner,  who  remonstrates  on  the 
single  ground  that  his  land  is  assessed  fix 
too  much,  bas  the  burden  of  the  issue.  See, 
also,  2  Page  &  Jones  on  Taxation  and  As- 
sessment, I  923. 

We  are  therefore  of  opinion  that  the  trial 
court  did  not  err  in  placing  the  burden  where 
It  did;  and  for  that  reason,  and  finding  no 
error  In  the  record,  the  Judgment  is  affirmed. 
All  tbe  Justices  concur,  except  WILLIAMS, 
J^  who  concurs  In  tbe  conclusioxu 

08  Okl.  4M) 

In  re  BONDS  01*  GITT  OF  OTTTHKIXl 
(Sapr«ne  Court  of  OUahcHna.   Nov.  26,  1912. 
Rehearing  Denied  Feb.  26,  1913.) 

(Bvllobut  &y  the  Court.)  . 

Makbakus  <S  103*)— Issnn  or  Boniul— Pub- 
lic Utiutt. 

Where,  with  the  proceeds  of  bonds  issued 
pnrsoaQt  to  section  27,  art.  10,  of  the  Constitu- 
tion, a  bridge  is  intended  to  be  constructed  upon 
a  street  closed  to  traffic  to  enable  the  city  to 
acquire  land  ui>on  which  to  erect  abntmenta, 
and  opened  again  to  traffic  after  tbe  same  is 
completed,  the  approaches  over'  its  tracks  to  be 
supplied  and  owned  by  a  railroad,  held  that,  afe 
tbe  proposed  structure,  when  completed,  wonH 
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be  a  atnet  fanprofuuit^  ud  not  a  pnbUc  otiU- 
ty  owned  ezcliidTtdy  bj  the  dtr.  within  the 
nteanlog  of  gaid  section  and  article,  the  bond 
commiuioner  will  not  be  required  by  mandamus 
to  apiwDve  said  bonds. 

[Bd.  Note.— For  other  eaaes,  see  Handamoa, 
Gait  Die  il  220-222;  Daopic  %  m*] 

Error  from  Dlatrict  Conrt.  Oklahomli 
County;  Geo.  W.  Clark,  Judge. 

In  the  matter  ot  the  submission  of  the 
agreed  case  on  the  Isanance  of  bonds  by  the 
City  of  Outhrle.  From  a  Judgment  directing 
the  approval  of  the  Issuance,  the  bond  com- 
missioner brings  errw.  Refusal  to  approre 
bonds  affirmed. 

Ohas.  West,  Atty.  Gen.,  for  appellant.  D. 
M.  Tlbbetta,  aty  Atty.,  of  Outhrle,  for  ap- 
pelleeL 

TCTKtfBB,  a  J.  On  Jtily  18,  1912,  pnr- 
soant  to  oiitflnanoe  No^  1^02,  psasea  by  tbe 
mayw  utd  boasA  of  commlsslonerB  of  tlw 
dty  of  Guthrie^  a  of  the  first  class;  anA 
a  proper  election  proclamation,  there  was, 
at  an  eleeUoa  held  f6r  the  purpose  «f  Is- 
suing pubUe  utility  bonds  pursuant  to  the 
proTl8l<nis  of  sectbHi  27,  art  10,  of  tbe  Qtm- 
stltntlon,  submitted  to  the  qualified  prop- 
erty taxpaylng  voters  of  said  dty  the  prop- 
osition: "ShaU  the  dty  of  Onthrleh  Logan 
county,  state  ftf  OUahoma,  Incur  an  Indebt- 
edness by  Issuing  Its  negotiable  coupon  bonds 
ot  Uie  aggregate  principal  sum  of  925,000 
for  the  purpose  of  providing  funds  to  pur- 
chase a  dte  and  construct  a  Inldge  across 
the  Cottonwood  river  In  said  dty  ot  Gnttirleb 
such  alte  and  bridge  to  be  owned  exclusively 
by  said  dty,  and  levy  and  collect  an  annual 
tax,  in  addition  to  all  other  taxes  upon  all 
of  the  taxable  property  In  aaid  dty  suffi- 
cient to  pay  tlie  Interest  on  said  bonds  as 
it  tails  due  and  also  constitute  a  sinking 
fund  for  the  inyment  of  tbe  principal  there- 
of when  due;  said  bonds  to  bear  interest 
at  a  rate  not  to  exceed  S  per  cent  per  an- 
num, payable  semiannually,  and  to  become 
due  25  years  from  their  date?"  After  said 
bonds  had  been  issued  by  the  dty,  the  same 
were  presented  to  the  bond  commissioner  of 
tbe  state  for  his  approval,  pursuant  to  act 
of  March  24,  1910  (Laws  1910,  c.  94),  which 
he  refused  to  do,  "for  tbe  reason  that  the 
purpose  for  which  the  money  la  to  be  bor- 
rowed Is  not  a  public  utility,  within  the 
meaning  of  said  section,"  or,  in  other  words, 
that  the  same  were  not  public  utUl^  bonds. 
From  a  Judgment  of  the  district  court  of 
Oklahoma  county,  rendered  and  entered  An- 
gnat  16,  1912,  requiring  him  to  approve  said 
bonds,  the  bond  commissioner  brings  the 
case  here,  and  assigns  for  error  that  said 
Judgment  Is  contrary  to  law. 

Although  the  proposition  tbxm  submitted 
fails  to  disclose  the  location  of  the  bridge 
referred  to  therein,  It  Is  discloeed  by  the 
record  that,  within  tbe  limits  of  tbe  city. 


Noble  avenue  mns  east  and  west,  and,  mtbv 
crossing  the  Santa  Fd  tracks  and  right  of 
way  at  a  right  angle.  Is  carried  over  the 
Cottonwood  river  by  a  bridge.  To  nqilace 
this  bridge  with  the  ^proceeds  arising  from 
a  sale  of  tbe  bo^ds,  It  Is  tHe  intent  of  ttw 
dty:  •••  •  •  To  secure  lots  on  each  side  ctf 
Notdft  avenue,  and  on-  both  sides  <tf  the  Oot- 
tmwood  river,  In  such  way  that,  upon  the 
street  being  vacated,  the  fee  to  the  street, 
from  a  abort  distance  within  the  river  bank 
across  the  river  to  a  siiort  dlstsnee  east  ot 
the  riw  bank,  would  vest  absolutdy  in  Che 
dty,  ttms  giving  It  exdoslve  ownwsh^  of 
a  tract  of  ground  whldi  eonld  be  improved 
by  tbe  eonstmctlon  ct  a  puUlc  ntlUty,  to 
wit,  a  bridge;  both  site  and  Mdge  to  be 
owned  exdndvely  1^  tbe  dty.  l%e  btidgB 
would  not  cross  a  railroad  trade  or  maj  part 
of  the  lallniad  ri«^t  of  way,  but  would 
stand  for  its  atire  length  upon  pnHPwty 
owned  ezduslvely  by  tbe  dty.  Tbe  tra^ 
and  right  of  #ay  on  each  dde  <tf  the  brld^ 
could  tben  be  crossed  by  vlsdnct  approaches, 
to  be  constructed  by  the  Santa  Ffi  Railway 
Company,  in  such  way  as  to  be  used  in 
oonjunctloii  with  the  bridge  constructed  Igr 
tbe  dty."  After  this  la  sccomiOlshed,  It  Is 
the  further  Intent  to  open  Noble  aTenne  for 
traffic  across  this  bridge,  • 

On  behalf  of  the  dty.  It  was  first  contend- 
ed that,  tbe  proceeding  being  fiilr  on  its 
face,  It  is  tiie  duty  of  the  bond  commissioner 
to  approve  the  bonds,  and  that  he  has  no 
right  to  inquire  into  the  use  to  wliich  the 
money  arldng  from  their  sale  Is  to  be  put 
It  would  seem  that.  Inasmuch  as  we  have 
held  in  State  ex  rel.  Edwards  v.  Millar, 
Mayor,  et  aL.  21  Okl.  448,  96  Pac.  747,  tbe 
question  of  whether  the  provision  made  for 
the  payment  of  interest  and  tbe  creation 
of  a  sinking  fond.  In  compliance  with  the 
requirements  of  law,  was  a  proper  questl<m 
to  be  raised  by  the  mayor  and  dty  6Lefk.  of 
Norman,  when  they  were  sought  to  be  com- 
pelled by  mandamus  to  execute  a  certain 
Issue  of  waterworks  and  sewer  bonds  under 
this  provision  of  the  Constitution;  and  a 
lUte  question  was  raised  and  answered  In 
State  ex  rel.  v.  Allen,  188  Mo.  288,  82  a 
W.  103,  that  tbe  bond  commissioner  had  a 
right  to  withhold  his  approval  of  these  bonds 
for  the  reason  he  has  assigned.  But  let 
that  be  as  It  may ;  It  being  addressed  to  our 
sound  legal  discretion  whether  we  will  issue 
or  withhold  the  writ,  we  will  wlUihold  It 
if,  from  the  record,  we  are  of  opinion  that 
the  money  arising  from  the  sale  of  these 
bonds,  if  approved,  will  be  expended  by  the 
dty  in  erecting  other  than  a  public  utility 
within  tbe  contemplaUon  of  said  section  and 
article  of  the  Constitution.  This  was,  la 
effect,  the  attitude  of  the  court  In  Dli^man 
V.  City  of  Sapulpa,  27  Okl.  116,  111  Pac. 
819.  There,  as  h^e,  so  far  as  the  record 
discloses,  the  proceeding  was  fair  on  Its 
face;   but  tbe  mayor  and  clerk  were  en- 
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Joined  from  Issuing '  tbe  bonds.  The  only 
goestlon  InTolred  was  conceded  to  be  not 
whether  a  bridge  sought  to  be  constructed 
apon  Oie  street  of  a  dtr  with  tbe  proceeds 
of  a  bond  Issue,  as  here,  was  a  public  util- 
ity, bat  whetlrer  approaches  to  viaducts 
sought  to  be  constructed  upon  snch.  streets, 
wltb  the  proceeds  of  a  similar  bond  Issue, 
we  public  utilities.  In  that  case  the  court, 
being  of  the  opinion  that  such  they  were 
not,  enjoined  the  mayor  and  dark  as  pray- 
ed. And  so,  we  repeat,  we  will  refuse  to 
mandamus  the  bond  commissioner  to  ap- 
proTe  these  bonds,  if  the  proposed  structure 
In  our  f^dnlon  is  not  a  public  utility.  The 
question  then  before  us  is  whether  the  struc- 
ture sought  to  be  erected  from  the  proceeds 
of  the  bonds  wHl  be  a  public  ntllltr,  when 
erected. 

As  stated,  tor  the  purpose  of  constructing 
this  nttllty,  it  is  tbe  Intention  of  the  dty  to 
vacate  Noble  erenne  in  order  to  acquire  title 
to  sufficient  land»  in  the  vacated  street,  on 
both  ^es  of  the  stream,  upon  whidi  to 
erect  abutments.  This,  we  take  it,  so  that 
it  may  be  said  that  the  utility,  when  con- 
structed, la  a  public  utility,  owned  excln- 
alvely  by  the  dty.  But,  as  the  same  would 
be  useless  erected  uptm  a  dosed  street.  It 
to  the  further  intent  of  the  d^,  upon  com- 
pletion of  the  utility,  to  sgaln  open  Noble 
avenue  to  traffic,  after  the  Atchison,  Topeka 
ft  Santa  F6  Bailway  Company  has  erected 
approaches  thereto  over  its  tracks. 

The  proposed  structure  1b  nothing  more 
or  less  than  a  street  improvement;  and  that 
such  are  not  public  utilities,  vrlthln  the  con- 
templation of  the  section  and  artide.  supra, 
to  no  longer  an  c/pen  question  in  this  Jurlsr 
diction.  We  held  this  in  Ooleman  v.  Frame, 
26  Okl.  193,  109  Pac.  928,  81  Ll  R.  A.  (N. 
S.)  666.  In  that  case  tbe  dty  attempted, 
among  other  things,  to  Issue  public  utility 
bonds  to  pave  its  street  crossings.  But  the 
court  held  that  such  could  not  be  done,  as 
tbe  same,  being  a  street  Improvement,  was 
not  a  public  Utility  owned  exclusively  by 
the  city.  If  in  that  case  the  dty  had  pro- 
posed to  first  dose  the  street,  and  then  pur- 
diase  the  intersections  from  the  abutting 
property  owners  and  pave  tliem  with  the 
proceeds  of  the  bond  issue  In  question,  and 
then  reopen  tbe  street,  the  precise  question 
here  presented  would  have  been  there  de- 
dded.  It  goes  without  saying  that  tbe  city 
here  will  not  be  permitted  to  do  indirectly 
what  the  dty  there  was  not  pei-mltted  to  do 
directly.  Tbe  reason  for  the  holding  there 
was  that  tbe  pavement,  when  completed  at 
tbe  intersections,  would  not  and  could  not 
be  owned  ezduslvely  by  the  dty,  Tbe  seme 
to  true  as  to  tbe  bridge  here  in  question. 
Thto  for  the  reason  that,  after  the  spans 
tower  aloft  on  their  abutments,  it  to  the 
pnrpoee  ot  the  dty,  not  to  supply  the  ap- 
proache*,  but  leave  them  to  be  supplied  by 
the  railroad  company  and  carried  over  its 


traiA»  at  both  ehds  of  the  8ttactar&  As  a 
bridge  to  not  a  bridge^  but  to  oseleas  with- 
out aivroaches,  so  this  bridge  would  not  be 
completed  and  ready  for  use  antU  these 
approadies  w»e  supplied.  Thto  being  tru^ 
to  say  that  thU  bridge  would  be,  wboi 
ccKupleted,  a  public  utility,  owned  exdusive- 
ly  by  the  dty,  would  no  more  be  true  than  it 
would  be  to  say  that  a  chair  to  owned  exi 
clualv^  by  one  person  when  another  nwned 
its  legs;  that  a  passengw  coach  to  owned 
exdusively  by  one  company  when  another 
owned  tbe  steps  and  platform;  ^r  that  a 
sword  to  owned  exclusively  by  eoe  peraon 
when  another  ovrned  the  hilt. 

We  are  therefore  of  opinion  that  the  bond 
commissioner  was  right  in  refusing  to  ap- 
prove these  bonds.  Thto  for  two  reasons: 
First,  because  the  money  arising  from  their 
sale  to  intended  to  be  used  for  street  Im- 
provements; and.  second,  that  the  proposed 
utility,  when  complete  wonld  not  be  owned 
exdoslvdy  1^  the  d^. 

nie  wilt  Is  denied.  All  the  Jnsticea  con- 
car. 


(»  ou.  m 

HABOADINB-McKITrRIOK  DBT  GOODS  . 

GO.  et  aL  BRBEDLOVm 
(Supreme  Gourt  «f  Oklahoma.    Jan.  7,  1018, 
Rehearing  Denied  Feb.  11«  1913.) 

(Svttaiiu  Tty  th«  Court.} 

COBPDRATIONS  (|  269*)— STOCEHOLOnS*  LU- 

BILITT— AcnoB — EVJDKNCI. 

Id  a  suit  by  the  creditor  of  a  oonMratiwi 
to  recover  a  itocUidder's  liaUHty,  the  same 
having  been  assigned  to  the  creditor,  when  the 
aQeged  stockholder  denies  tbe  subscription  and 
denies  all  interest  In  tiie  corporation.  It  to  suffi- 
dent  for  the  plaintifl  to  prove  the  subscription 
and  the  assignment  to  hhn,  and  the  burden  does 
not  rest  upon  him  to  prove  that  the  stockholder 
has  not  pud  the  Bubscription. 

[Ed.  Note.— For  other  cases,  see  Corpc«ati<AM, 
Cent  Dig.  H  887,  888»  980,  1M9-1W 
Dec;  Dig.  i%a*2 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  Carter  County  Court;  W.  D. 
Potter,  Judge. 

Action  by  the  Hargadlne-McKlttrick  Dry 
Goods  Company  uid  others  Mialnst  O.  V. 
Breedlova  Judgment  ft>r  defendant;  and 
plalntUDi  bring  error.  Reversed  and  ten- 
dered. 

J.  F.  Bledsoe  and  R.  N.  HcConndl,  both 
of  Oklahoma  City,  for  plaintiffs  in  emv. 
W.  F.  Bowman  and  Potterf  ft  Walkw,  all 
of  Ardmore^  for  defokdant  In  error. 

ABIES,  0.  Thto  action  was  brought  hf 
the  plalntUb  to  recover  from  the  defaid< 
ant  the  sum  of  $600.  whidi  he  owed  the 
Model  Dry  Goods  CcMnpany  on  a  sabecription 
for  that  amoont  of  the  capital  stodc  of  the 
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corporation-  The  dry  goods  company  was 
indebted  to  the  plalnttCb,  snd,  as  secaiity 
fof-  the  Indebtedness,  assigned  to  a  trustee 
for  their  benefit  the  defendant's  anbscrlp- 
Hon,  together  with  a  number  of  others.  The 
defendant's  aoewer  contained  a  general  de- 
nial, and,  In  addition,  a  specific  denial  that 
he  had  any  interest  In  the  Model  Dry  Qoods 
Company,  directly  or  Indirectly,  or  that  he 
erer  anbscrlbed  to  the  capital  stock  of  that 
company.'  The  answer  did  not  plead  pay- 
ment of  tbe  anbscrlptfon,  but,  as  stated,  a 
denial  of  the  existence  of  the  subscription. 
The  evidence  sustained  the  allegations  of 
the  petition,  showed  a  subscription  by  the 
defendant  to  the  capital  stock  of  the  Model 
Dry  Goods  Company,  and  the  assignment 
thereof  to  the  plaintiffs.  The  plaintiffs' 
erldrace  did  not  show  nonpayment  of  the 
subscription.  The  defendant  demurred  to 
the  eTidence,  and,  upon  an  Inquiry  from  tlie 
court  wbetber  he  had  any  evidence  to  offer, 
stated  that  he' would  stand  upon  the  demur- 
rer. Tbe  court  thereupon  rendered  Judgment 
for  the  defendant,  upon  the  ground  that  It 
devolved  upon  tbe  plaintiffs  to  prove  non- 
payment of  Uie  subscription.  This  was  er- 
ror. The  plaintUTs  proved  that  the  subscrip- 
tion had  been  made,  and  Its  assignment  to 
them.  Tbe  defendant  had  denied  making 
the  Bubacrlptlon.  He  had  not  pleaded  pay- 
m&at  thereof  Under  these  circumstances.  It 
was  not  necessary  for  tbe  plaintiffs  to  prove 
nonpaymoit ;  and  It  Is  even  doubtful  wheth- 
er, under  the  Issues  raised  by  the  pleadings, 
the  defendant  could  have  proven  payment, 
as  he  had  not  admitted  tbe  subscription  or 
pleaded  payment 

In  Jones  r.  BU  Reno  Mill  &  Elevator  Co., 
26  Okl.  796.  at  page  798,  110  Pac.  1071.  at 
page  1072  (Ann.  Cas.  1912B,  486),  the  court 
bdd  that  where  tbe  action  Is  merely  to  re- 
cover a  balance  due,  without  reference  to 
the  extent  of  the  original  liability,  evidence 
of  payment  la  admissible  under  a  general 
denial,  and  in  holding  that,  under  the  facts 
of  that  case.  It  was  not  necessary  to  affirma- 
tively plead  payment,  say:  "If  plaintiff  bad 
sued  on  the  account,  ignortng  the  partial 
payments,  It  would  have  twen  necessary  for 
the  defendant  to  plead  payment  in  order  to 
introduce  evidence  of  any  payments  made; 
and  the  cases  cited  by  his  counsel,  to  the 
effect  that  payment  Is  an  affirmative  defense, 
which  must  be  pleaded,  would  be  In  point" 

IQ  Dickson  T.  Walnwrlgbt  (Qa.)  78  8.  B. 
filS.  it  is  kield  that;  when  is  a  suit  on  an  ac- 
count tbe  on^  defense  is  a  denial  of  tbe  ac- 
count. It  Is  not  error  to  exclude  the  testi- 
mony of  the  defendant  that  the  account  sued 
on  had  been  fully  paid.  The  following  air- 
tiwrlttes  also  soi^ort  the  holding  that  It  was 
unnecessary  for  the  plaintiff  to  jvove.non- 
poymoit:  Camden  Stiuirt,  144  V,  8.  104, 
12  Sup.  Ct  B86,  36  li.  Ed.  868;  Fargusou  K. 
nnltOB,  1S8-  Ma  823,  69  S.  W.  88;  West 


Pub.  Co.  T.  CorbeCt;  16S  Mo.  App:  T,  146  S. 
W.  868;  Wessel  v.  Bishop,  76  Neb.  74,  107 
N.  W.  220;  Ba^ret^HIck8  Co.  v.  Qlaa,  14 
CaL  App.  289.  Ill  Paa  760;  Melone  v.  Buf- 
flno,  129  Oal.  614.  62  Pac.  93,  79  Am.  St 
Rep.  127;  Lapham  v.  Kansas  ft  Texas  Oil, 
Gas  ft  Pipe  Line  Co..  87  Kan.  66,  123  Pac; 
863;  Bice  v.  Kabak.  72  Mlsc  Bep.  16,  128 
N.  T.  Supp.  1002;  Ives  v.  Male,  76  Mlac. 
Bep.  387,  135  N.  T,  Supp^  626;  Fein  t. 
Meier  (N.  J.  Sup.)  68  Atl.  114.  Counsel  Cor 
defendant  In  error  do  not  call  our  attention 
to  any  authorities  on  the  subject 

The  Judgment  of  the  trial  court  should 
be  reversed,  and  the  cause  remanded,  with 
Instructtons  to  rendu  Judgment  for  tl>a 
plaintiffs. 

PBB  CUBIAM.    Adopted  In  wboiA. 


(36  Okl.  Wi 
LBB  at  aL  v.  SUMMEBS  eC  aL 
(Suprrane  Court  of  Oklahoma.    Nov.  19,  181SL 
On  Behearing,  Febi  11,  1913.) 

(BvUalttu      the  Court.} 

1.  Apfbal  and  Ebbob  d  343*)— Tm  or  Tak- 
iKQ — Motions. 

The  fillDg  of  a  usel«8s  and  unauthorized 
motion  in  a  case  will  not  operate  to  prevent 
the  running  of  the  time  in  which  an  appeal 
must  be  perfected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1889-1904;  Dec.  Dig.  t 
343.*  J 

2.  Appeai.  and  £:bbob  362*)— Bxvxaw— As- 

fllONHENT  or  BbBOB. 

Where  appellant  falli  to  asaign  In  his  pe- 
titioQ  in  error  the  overruUng  of  a  motion  for  a 
new  trial,  no  questioD  tliat  seeks  to  have  re* 
viewed  errors  alleged  to  have  occurred  during 
the  progress  of  the  trial  in  the  court  below 
is  properly  presented  to  this  conrt,  and  such 
cannot  be  reviewed.  Meyer  v.  James,  29  OkL  7, 
116  Pac.  1016. 

fEd  Note.— For  other  cases,  see  Aiqwal  and 
Error  Cent  Dte.  H  I960.  1961.  8282^284; 
Dec  Dig.  i  362.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty; John  H.  King,  Judge. 

Action  by  R  G.  Summers  against  A.  J.  Lee 
and  Balph  Dresback.  Abe  Morrison  inter- 
vened, judgment  for  plaintiff,  and  defend- 
ants bring  error..  On  death  of  plaintiff  pend- 
ing appeal  B.  H.  Summers  and  others  were 
substituted  tor  defendants  In  error.  Dis- 
missed. 

Samuel  BL  Gldney  and  Monitt  Esllcfc,  both 
of  Muskogee,  for  plaintiffs  In  error.  N.  A. 
Gibson,  H.  0.  Tburman,  and  T.  L.  Olbsm,  all 
of  Muskogee,  for  defendants  in  error. 

BOBERTSONr  a  Since  the  fllinc  of  this 
appeal  in  this  court  the  d^endant  In  error 
has  died,  and  tbe  proper  parties  consent 
of  cotut,  have  stipulated  that  tin  cause  slwU 
be  revlTed  In  the  name  of  B.  Helot  Summers, 
administratrix,  and  BL  Helen  Sommers,  Lloyd 
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j^ummers,  and  .  Curtis  Sununers,  aole  beirs 
of  R.  C.  Sammers,  deceased,  as  defendants 
In  error. 

L1,.2]  This  actioa  in  eqtdty  was  begun  In 
tile  United  States  Court  for  Che  Western  Dis- 
trict of  the  Indian  Territory,  sitting  at  Mus- 
kogee, on  February  24,  1906,  by  K.  C.  Sum- 
mers, against  A.  J.  Lee  and  Ralph  Dresback 
to  recover  title  and  possession  of  certain  real 
estate  then  wtthio  the  jurisdiction  of  said 
court.  Later  one  Abe  Morrison  Intervened 
and  set  up  some  claim  of  title  to  the  land 
ip  controversy,  and  was  made  a  party  de- 
fendant. On  tlie  advent  of  statehood  the 
case  was,  by  operation  of  law,  transferred  to 
tiie  district  court  of  Muskogee  county,  where, 
on  November  26,  1909,  a  judgment  was  en- 
tered in  favor  of  plalntief  and  against  defend- 
ants. On  November  27,  1909,  defendants 
Sled  a  motion  demanding  a  new  trial  as  a 
ifaatter  of  right;  also  the  usual  motion  for 
a  new  trial,  setting  up  various  statutory 
grounds;  and  also  a  motion  to  vacate  the 
Judgment  for  the  reason  that  the  trial  court, 
under  the  provisions  of  the  Enabling  Act, 
was  wholly  without  jurisdiction  of  the  sub- 
ject-matter ot  the  controversy.  These  vari- 
ous motions  were  passed  by  the  court  until 
January  29,  1910,  when  they  were  each  over- 
ruled and  denied.  The  motion  to  vacate  the 
judgment  was  heard  on  an  agreed  statement 
of  facts.  Counsel  for  defendant  In  error  ob- 
ject to  the  consideration  of  this  appeal,  for 
tbs  reason  that  this  court  has  no  juilsdlctlon, 
and  In  support  of  this  objection  show  that 
ttie  suit  being  one  in  equity,  under  the  law  of 
Afirnnifflfl,  in  force  at  the  time  the  action  was 
QommCBCed,  no  motion  for  a  new  trial  was 
necessary,  and  hence  the  appeal  In  this  case, 
not  being  completed  in  the  time  and  manner 
required  by  the  Oklahoma  law  governing  ap- 
peals, most  be  dismissed.  It  will  be  remem- 
bered that  the  judgment  having  been  entered 
on  November  26,  1909,  the  case-made  shoold 
bave  been  served  within  three  days  from  that 
date,  or  within  the  time  allowed  by  pr<^»er 
order  of  the  court  for  that  purpose  In  case 
a  motion  for  a  new  trial  was  necessary.  The 
case-made  was  not  served  within  three  days 
from  Komnber  26,  1909,  and  no  extension 
of  time  was  asked  tor  that  purpose  nntil 
January  29,  ISlO.  It  is  difficult  to  under- 
stand the  pwitlon  of  connBel  for  plaintiff  in 
error  in  Oils  bdiall  Evidently  they  thought 
a  motion  for  a  new  trial  was  necessary,  else 
tlMj  would  have  filed  none,  and  yet,  after 
filing  it,  tbey  do  not  predicate  ettor  in  the 
oTerruling  of  the  same  by  the  trial  court, 
tor  the  petitira  in  error  does  not  ctmtain  an 
affilgnmait  ot  error,  direct  or  otherwise, 
based  on  the  overruUng  of  the  motion  for  a 
new  trial.  No  objection  to  the  actkm  and 
Etilng  of  Uie  trial  covt  in  OTWrallng  tt» 
motion  for  a  new  trial  Is  to  be  found  any- 
where In  the  petition  in  error. 
•  It,  under  the  practice  in  force  In  the  Unit- 
ed- States  eourt  in  which  this  action .  was 


pending  at  the  time  of  statehood,  no  motion 
for  a  new  trial  was  necessary,  then  the  filing 
of  such  motion  in  the  case  would  not  pre- 
vent the  running  of  the  time  In  which  an 
appeal  must  be  perfected.  Doorley  v.  Buford 
&  George  Mfg.  Ca,  S  Okl.  594,  49  Paa  936; 
Boulanger  v.  Midland  Valley  Merc.  Co.,  128 
Fac.  113,  not  yet  officially  reported.  And, 
if  a  motion  for  a  new  trial  was  necessaryr 
then  the  alleged  errors  assigned  for  review 
have  all  been  waived  by  the  failure  to  assign 
as  error  the  action  of  the  court  in  overrul- 
ing the  motion  for  a  new  trial,  "^^ere  ap- 
pellant fails  to  assign  In  his  petition  in  error 
as  error  the  overruling  of  a  motion  for  a 
new  trial,  no  question  that  seeks,  to  have  re- 
viewed errors  alleged  to  have  occurred  during 
the  progress  of  the  trial  In  the  court  below  is 
properly  presented  to  this  court,  and  such 
cannot  be  reylewed."  Meyer  v.  Jan^  .29 
Okl.  7,  115  Pac.  1016.  The  record  presents 
no  questions  for  review,  except  those  re- 
quired to  be  presented  by  the  motion  for  a 
new  trial.  Hence  It  necessarily  follows  that 
the  purported  case-made  does  not  as  such 
present  any  question  for  the  consideration  of 
this  court  Neither  can  the  case-made  be  con- 
sidered as  a  transcript,  Inasmuch  as  It  is  not 
certified  to  by  the  clerk  as  required  by  law, 
no  certificate  of  any  such  character  appear- 
ing at  any  place  in  the  record. 

Therefore  the  appeal  should  be  dismissed 
for  the  reason  that  this  court  has  no  jurls- 
dlcthm  in'  the  premises. 

On  Rehearing. 

In  this  case  it  will  be  remembered  that 
plaintiffs  In  errtnr  on  November  27, 1909,  filed; 
after  judgment  had  been  entered  against 
them,  first,  a  motion  for  a  new  trial,  as  a 
matter  of  right ;  second,,  the  usual  statuttury 
motion  for  new  trial;  and  third,  amotion  to 
vacate  the  judgment,  for  that  the  court  had 
no  jurisdiction  over  the  subject-matter  of  (ha 
controversy.  These  various  motions  werd  net 
passed  upon  until  January  29,  1910,  viten 
each  was  overruled  by  the  court.  ; 

In  tiie  order  of  dismissal  entered  in  thl^ 
ckae  on  November  18,  1912,  It  was  held  that 
under  the  Arkansas  practice  in  force  in  the 
Indian  Territory  at  tlie  time  this  action  was 
commenced  no  motion  for  a  new  trial  was 
necessary  in  equity  cas^  and  tha^  there- 
fore, the  case-made  should  have  been  made 
and  served  witMn  three  days  from  the  date 
of  entry 'of  the  jndgnlent  or  within  the  ex- 
tenshm  of  time,  allowed  by  the  court,  and 
that  the  filing  of  an  unnecessary  motion 
would  not  fiftay  the  running  of  the  time  In 
which  to  prepare  and  file  the  appeaL  Coun- 
sel for  plaintiffs  In  error  now  insist  that 
they  did  not  appeal  ftom  the  judgment  enter- 
ed on  November  26,  1909,  but  from  the  order 
of  the  court' ent^«d  January  29^  1910,  de- 
nying the  motion  to  vacate  said  judgment, 
and  that  no  motion  for  a  new  triid  wfts  nec- 
es^mx^  £9  preserve  the  alleged  errors  of  the 
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court  den^lDf  Qie  motion  to  vacate,  InaBmnch 
as  the  evidence  adduced  at  the'  hearins  there- 
on was  embodied  In  an  a^eed  statement  of 
fact 

Without  withdrawing  our  former  opinion, 
bnt  in  addition  thereto,  we  hold  that  the 
district  court  of  Muskogee  county  by  rirtae 
of  the  provisions  of  the  Enabling  Act,  the 
ConstltntloD,  and  the  Btatntes  had  full  and 
complete  jurladlctlon  of  the  snbject-matter 
of  tiie  controversy  and  the  persons  of  the 
parties,  and,  Inasmudi  as  the  same  r^ult 
would  be  reached  by  the  couBldeiation  of  this 
phaae  of  the  case  as  was  reached  In  our  for> 
mer  opinion,  we  hold  that  no  error  was  eom- 
mitted  in  overmUng  the  motion  to  vacate, 
and  therefore  the  petition  for  rehearing 
shonUi  be  denied. 

PBR  ODHIAM.    Adopted  in  whole. 


(80  Okl.  T») 

PAOIiriO  MUT.  LIFB  INa  CO.  OP  CAI*  v. 

O'NEAL. 

(SnpiwM  Court  of  Oklahoma.   VOk  XL,  IdlS.) 
(Bvlleinu      tU  Court.) 

1.  AjPnUL  AND  BbUB  (i  1078*)— BlVZBW— Ae- 

siOHmmB  OF  EiBoe— Waivxb. 

Asslcnments  of  error  presented  by  coaosel 
\a  their  brleL  If  oiuapported  by  •nthotity  or 
aigoment,  will  not  be  noticed  by  the  court,  un- 
leM  it  is  apparent  wltboat  further  research 
that  tiiey  are  well  taken. 

(Ed.  Note— For  other  euea,  see  Appeal  and 
Emr,  Cent.  Dig.  H  42SS-4Ssi;  Dw!.  Olg.  S 
1078.*] 

2.  PtUMRO  a  US*)— Dniunn  —  Wiim 

or  Ebbob. 

When  a  demorzer  Is  mstaioed  to  certain. 

Kragraphi  of  an  answer,  and  defendant  by 
ive  of  court  files  an  amended  answer  Mttinr 
Dp  the  same  defensea  contained  in  the  original 
answer,  and  to  which  the  demurrer  was  direct- 
ed, and  iBsues  are  joined  thereon,  and  a  trial 
bad,  the  defendant  waives  any  error  committed 
by  the  trial  court  in  soatainlng  snch  demarrer. 

[Ed.  Note.~ror  otiker  oaaes,  see  Pleading 
^nt^  Dig.  U  1889,  140^-i40S;   Dee.  Digrf 

8.  TEtnnvcB  (|  SM*)  —  DoouifsiiTjutT  Bvi- 

DKRCB— Books. 

Entriea  Id  hooka  made  In  the  ordinary 
course  of  buainesa  at  or  near  the  time  of  the 
transaetlMi  to  which  they  relate,  upon  proof  of 
the  hBDdwritiog  of  the  person  who  maioe  such 
entries,  in  case  of  his  death  or  absenoe  fmm  the 
county,  may  be  admitted  in  evidence. 

[Dd.  Note. — Pbr  other  eases,  see  Evidence, 
Gent.  Dig.  ||  1482-1488;  Dta  Dig.  |  85A.*p 

4.  Avmi.  AND  BBBOB  ^  10i6*>— Bxvuw— 

OBjaoTtons  to  Bvidercb. 

Bemarke  made  by  the  trial  court  pertaining 
to  the  relevancy  and  competency  of  evidence 
offered,  or  In  atatlnx  illustrative  examples  or 
hypothetical  cases,  held  not  to  eonetitute  re- 
versible error,  where  the  only  objection  made  or 
exception  saved  was  to  the  competeni^  of  the 
question  pn^nnded  to  the  witoeat  on  the  stand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  U  412&-«A4;  Dee.  Dig.  | 
IMOL*] 


5.  INSUBAHCB  a  U4*)— ImUBABU  IimCBBflT 

— YauiHTT  OF  Oomnuoi. 

One  may  Insore  his  own  life  for  the  bens' 
fit  of  another  having  no  insurable  iBterest  there* 
in,  where  he  makes  the  emtraet,  and  paya  the 

preminma  himadf. 

[Ed.  Note.— £V>r  other  eases,  see  Insorancih 
Cent  Dig.  ||  1S6-1S8;  Dee.  tHg.  f  U4.*] 

6.  InanBAiiOB  (|  208*>— AFFLUAXioir— BlFnos 
OF  False  Auswkbs. 

Under  the  law  in  force  In  the  Indian  Terri- 
tory prior  to  atatehood,  a  false  answer  to  aa 
inqoi^  giving  the  relatlonshin  between  ap^ 
cant  for  ac^Mnt  insurance  and  the  beneficuuT* 
where  by  ue  terma  at  the  i>oUcy  said  anawer 
la  made  a  warranO%  vitiates  the  policy*  evea 
though  made  In  good  faith  aad  witbout  uowt 
edge  of  its  falsity. 

[Ed.  Note.— For  other  cases,  see  IttBuraiK% 
Cent  Dig.  I  677;  Utc  Dig.  |  29&*] 

7.  iNSUBAIfCB  (I  802*)— FoBIKTUBfr- WA1V» 

— EsTOPPBL  m  Pais. 

Where,  after  a  ptdlCT  has  become  a  death 
dalm,  the  company  continues  to  treat  It  as  a 
sobaiatinr  claim  by  receipting  for  the  original 

Soltey  and  accepting  and  retaining  proou  of 
eath  without  condition  or  objection  except  to 
call  for  tiie  names  of  additional  peracma  ooip> 
ntiant  of  the  facts  of  the  insured's  death,  and 
where,  after  foil  knowledge  of  the  facta  render' 
ing  the  policy  voidable  at  its  election,  the  pre- 
mium paid  was  retained,  and  no  offer  made  at 
any  time  before  or  during  the  trial  to  repay  i^ 
or  tender  It  Into  conrt,  or  to  exercise  Its  ii|^ 
to  rescind,  sudi  acts  amount  to  both  waiver  and 
estoppel  in  iiala. 

[Ed.  Note. — For  other  esses,  see  Insurance 
Cent  Dig.  H  1041-1066^  1068-1070;  Dec^  Dig. 
1  892.*] 

8.  Inbubahob  (I  560*)  —  PKooib  or  Loea  — 
Waiver  or  DxracTS. 

Where  proofs  of  death  were  received  and 
retained  without  condition  or  objection,  except 
to  call  for  the  names  of  additional  wftneeaea, 

SasBeuKers  on  the  train  at  the  time  of  insured's 
eath,  it  will  be  held  that  the  insurance  com- 
pany waived  any  objections  thereto  that  might 
otherwise  have  been  urged. 

[Ed.  Note.— For  other  cases,  see  Insnxaneab 
Cent  Dig.  U  130^1404;  Dec.  Dig.  {  S60.«3 

ObmndaslonerB'  Opinion,  Division  No.  1. 
Error  from  District  Court;  Pittsbniv  Oonn- 
17;  Preslle  B.  Cole,  Judg& 

Action  by  Uary  O'Ndl  against  the  Padflo 
Mutual  Ufe  Insurance  Company  of  OalUor^ 
nla.  JndQDDent  tm  pJalntlff,  and  detOMbuil 
brings  «ror.  Afflimed. 

ifostmon  Pqton,  of  Mmkofee^  f or  plate- 
tltt  In  tsm.  Jjunee  8.  AituAB,  ot  Me  Mm 
tat,  tor  dtfeudant  In  error. 

SHABP,  a  [1]  Tbe  orlgliial  petition  H 
error  contains  00  aBsignmaits  of  error,  tbe 
amended  petttlon  in  error  4  addltifHUtl  ae* 
Btgnmenta.  AathorltieB  are  elted  In  mpport 
of  but  iX  ottb9  pointB  uxgeA  as  gronnda  tot 
reveraal,  and  some  of  theae  Involve  a  en^ 
slderatton  of  the  same  question,  being  pre- 
sented In  a  Bomewliat  diangad  fbrm;  tbm 
brltt  of  oonnael  aa  to  tbe  remalnins  gna^ 
Hons  omslBtlng  ot  little  more  than  a  i** 
statement  of  the  several  aarignmente  of  er- 
ror, followed  tw  the  feoeml  atatement  tta* 
by  reason  thereof  the  conrt  eommtttea  errw. 
This  oonrt  baa  reooidy  paeeefl  upon  Oila 
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IdButieal  qoflMon  ia  THle  Onanuity  &  Soxe- 
tar  Go.  T.  8Uiik«r,  128  Fa&  696,  where  It  was 
held  thtt  asalgniiiaits  of  Wfor  preaeated 
bj  connsd  In  their  Inie^  whwe  unaiyqpint- 
ed  anthortty,  would  not  be  noticed  1^  the 
coort,  mleaa  It  was  amarent  without  fnrttiw 
reeeandi  that  th^  w»e  well  takem' 

[1]  Among  other  aaiiJgnmeota  nrgedlathat 
the  ooaiC  wred  hi  anstahilnff  platntUfft  d» 
nmncr  to  paragra^  0,  6,  and  1  ot  the  de- 
fendants orliinal  answer.  In  view,  how- 
erer,  ot  Qie  fact  that  0»  ^tefendant  filed  an 
amended  answer,  setttaq;  tip  speelflcaUr  the 
flsrenl  defenses  pleaded  in  the  original  an- 
swer, to  which  the  donnrrer  was  dlxeeted, 
the  exrWf  it  swA.  it  was;  was  (hereby  waiv- 
ed, and  cannot  here  be  assigned-  as  ground 
tm  revwsaL  Tacnmseh  Statb  Bank-v,  Mad- 
dox,  4  Okl.  688,  46  Pae  668;  Kingman  & 
Gb.  T.  Pfzl07,  7  OU.  851.  64  Pac;  484;  Ber- 
ry et  al.  T.  Barton  et  al.,  12  OfeL  221.  71 
Fac.  1074,  66  L.  IL  A.  618;  HorUI  et  al.  t. 
Gaqwr  et  at,  18  OkL  836,  78  Fac.  U02; 
Oarie  et  aL  T.  Oklahosu  Wo<den  Mills,  16 
OkL  {06,  86  ■  Pac  66 ;  -  Board  of  County 
Gom'ra  T.  Beaoeharap,  18  OkL  1,  Pac 
1124 ;  Hale  t.  Broe^  18  OkL  147,  90  Pac.  6 ; 
Puttee  Plow  Go.  t.  Beard,  27  OkL  239.  110 
Pac.  7S2.  Ann.  GU.  191^,  701;  Chldsey  et 
aL  T.  Bills  et  al.,  31  Okl.  107.  126  Fac.  464. 

it]  A8slgnm«its  of  error  4  to  13,  InclusWe. 
concern  the  admlesion  of  the  testimony  ot 
E.  li.  Dubois,  a  clerk  In  the  office  of  ttie 
treaanrer  of  the  Midland  Talley  Railway 
Company,  and  the  admission  In  evidence  of 
the  deduction  order  book  and  other  records 
of  said  office.  The  records  referred  to  were 
kept  by  Thomas  V.  Cleever,  tlmeke^r,  who 
was  at  the  time  out  of  the  Jnrlsdlction  of 
the  court,  having  gone,  accordlog  to  the  In- 
formation of  the  witness,  to  the  republic  of 
Mexico.  The  proper  predicate  having  been 
laid,  we  think  the  testimony  competent  un< 
der  the  rule  laid  down  in  First  Nat  Bank 
of  Bnld  T.  Teoman,  14  Obi.  626,  78  Pac.  388 ; 
Missouri.  K.  &  T.  Ry.  Co.  v.  Davis,  24  OkL 
«77,  104  Pac.  34,  24  L.  H.  A.  (N.  S.)  866; 
Missouri,  K.  &  T.  Ry.  Co.  t.  Walker,  27 
OfeL  849,  113  Pac.  907;  Muskogee  Electric 
Traction  Co.  v.  Mclntire.  129  Pac.  830,  late- 
ly decided,  and  not  yet  officially  reported. 

The  policy  of  Insurance  was  issued  In  con- 
sideration Of  an  order  given  by  Thomas 
O^eil  on  his  employer,  the  Midland  Valley 
Railroad  Company,  which  authorized  said 
«uployer  to  deduct  from  the  wages  of  said 
employ^  certain  specified  sums  of  money, 
the  same  to  be  paid  at  stated  Interrals  to 
the  insurer.  This  order  was  given  contem- 
poraneously with  the  issuance  of  the  policy, 
and  directed  that  the  first  premium  paid 
should  be  for  a  period  of  two  months.  The 
records  introduced  showed  that,  pursuant  to 
said  order,  the  deduction  bad  been  made 
from  the  insured's  wages  from  the  May  pay 
roll,  and  a  check  drawn  In  favor  of  the 
FacUIc  Mutual  Bisurance  - Company  June  1, 


1907.  for  $11.90,  which  cheek  was  Indorsed 
tQT.the  insurer,  and  dq^Mlted  with  tiie  Oom 
Btaodiange  National  Bank  ot  Chicago,  and 
paid  by  the  First  National  Bank  of  Muskogee, 
on  wUoh  bank  it  was  drawn,  on  June  27. 
1907.  It  was  diown  that  the  amount  of  the 
diedc  included  a  deduction  in  faror  of  the 
inanred  for  y7.5(^  and  of  anothw  enq^toyfi 
tor  $5,  the  railway  company  deducting  60 
cents  commission.  This  testimony  was  dear- 
ly oompetmit,  and  was  introduced  for  the 
purpose  of  Aowing  the  paymei^  of  the  pre- 
mium aeoording  to  tlie  terum  ot  tite  ptrtlcy. 
The  Caet  that  payment  was  made  after  the 
insured's  death  is  of  no  consequence  as  the 
policy  was  issued  in  consideration  of  the  or- 
der given,  and  not  Its  payment  prerlouB  to 
his  death.  In  fact,  the  ordra-  contains  an 
express  stipulation  providing  that  In  making 
settlerfaent  for  any  claim  any  amount- payable 
on  a«^unt  thereof  should  first  be  applied  to 
the  payment  of  any  premium  for  each  and 
all  of  the  Insurance  periods  for  which  par- 
ment  had  not  previously  been  made. 

[4]  The  fifteenth,  twenty-third,  twenty- 
fifth,  twenty-seventh,  and  twenty-eighth  as- 
Blgnm^ts  of  error  concern  remarks  made  by 
the  trial  court,  which  it  Is  claimed  were  cal- 
culated to  prejudice  the  minds  of  the  Jury, 
but,  upon  referring  to  the  record,  we  find 
that  the  Only  exceptions  saved  were  made  to 
the  ruling  of  the  court  on  the  admission  of 
evidence  and  not  the  remarks  complained  of. 

As  to  the  twenty-ninth  as8lgnm«it  of  error, 
a  enfficlent  objection  to  the  court's  remarks 
was  made,  but,  In  view  of  our  concIuslonB, 
the  defendant  was  In  no  wise  t>rejudlced  by 
such  statements. 

tH  It  la  urged  that  the  plaintiff  at  the 
time  of  the  Issuance  of  the  policy  had  no  In- 
surable Interest  In  the  life  of  the  Insured, 
and  hence  plalntUf  cannot  recover.  Plaln- 
tiff  and  Insured  had  been  husband  and  wife 
for  18  years,  and  up  until  March  25,  1907, 
when  a  decree  of  divorce  was  rendered  In 
plaintlfTs  favor  In  an  action  theretofore  be- 
gun by  her  In  the  United  States  court  at 
McAleeter.  in  October,  1906.  On  the  date 
that  the  Insured  took  out  the  policy  of  in- 
surance It  does  not  appear  that  he  knew 
that  hia  wife  had  obtained  a  divorce.  He 
had  previously  written  her,  asking  that  she 
abandon  the  divorce  proceedings,  to  which 
she  promptly  replied  that  she  would  do  so. 
Some  time  prior  to  this,  and  In  the  month  of 
February,  plaintiff  had  given  h6r  deposition 
In  said  divorce  proceedings.  At  that  time 
the  very  general  practice  that  prevailed  in 
the  United  States  courts  In  the  Indian  Terri- 
tory was  to  hear  all  divorce  cflses  either 
upon  depositions  or  testimony' given  before 
the  master  In  chancery.  At  the  time  plain- 
tiff heard  from  her  husband,  she  was  visit- 
ing a  relative  at  Ft  Cobb,  In  Western  Okla- 
homa. After  advising  her  husband  that  she 
would  abandon  the  divorce  proceedings,  she 
neiJected  to  advise  her  attorney  of  her  con- 
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diuioiit  •xxwcUnc  u  ibe  testlfled,  to  be  at 
UcAleiter,  and  am  blm  in  person,  bat  was 
prevented  fkom  doing  bo  by  being  detained  at 
Ft  Oobb  on  ftcoount  of  the  Ulness  of  a  rela- 
tlrft  Tbe  divorce  waa  obtained  shortly  after- 
wards, whoi  It  appears  from  tbe  testimony 
•ber  bnsband  wrote  ber  asaln,  and  a  recon- 
dUatitnt  between  them  was  effected,  and 
their  remarriage  Mireed  npon.  This  was  the 
relation  of  the  parties  at  the  tlm&  Hie  pol- 
icy of  insurance  ms  taken  out  1^  tlie  Insur- 
ed on  hia  own  life,  and  paid  Cor  on  tils  own 
Older  out  of  his  wages,  and,  so  far  as  we 
have  examined  the  antboritles,  the  courts  of 
last  resort,  with  possibly  one  or  two  excep- 
tions, and  the  textwrlters  on  insnrance  gen- 
erally, are  agreed  that  a  penon  may  take 
out  Insnrance  npon  his  own  life  and  desig- 
nate whom  be  pleaaes  as  the  benefldair* 
Rnpp  r.  Westnn  life  Insurance  Oo^  188  K>. 
la  127  8.  W.  480,  29  I4.  B.  A.  (N.  &)  676; 
HeM  T.  Sc«enf61ter,  m  Ky.  848.  105  S.  W. 
478,  82  Kr.  Law  Bep.  225,  14  I«.  B.  JL  <N.  8.) 
U72,  128  Am.  St  Sep.  348;  Heinletn  t.  Im- 
perial Ufa  Inmranca  Co.,  101  Uteh.  260,  60 
.N.  W.  615^  25  U  B.  A.  627.  46  AsL  St  Rep. 
409 ;  nnion  Btetemal  League  t.  Walton,  109 
Oa.  1.  84  S.  a.  817.  46  Ii.  B.  A.  424,  77  Am. 
St  Bcv.  850;  UUner  t.  Bowman,  119  Ind. 
448,  21  N.  B;  1094,  6  L.  B.  A.  95;  HIU 
United  Ufto  Insnrance  Ca,  154  Pa.  29,  26 
AtL  771,  86  Am.  St  Bep.  SOT;  Elkhart  Un- 
tnttl,  eta,  Ass'n  t.  Bonghton,  K&  Ind.  286, 
2  N.  B.  763,  68  Am.  Bep.  614;  Albert  r.  Hu- 
tnal  Ufe  Insnrance  Ooi.  122  N.  a  92.  30 
8.  B.  827,  65  Am.  8t  Bqk  683 ;  Bloomlng- 
ton  Hntnal,  etc.,  Ass'n  t.  Blne^  120  lU.  131, 
11  N.  B.  831,  60  Am.  Bep.  66a  In  GonnecU- 
cnt  Mntoal  LUe  Insnrance  Oo^  r,  Sdiaefa, 
95  IT.  S.  467,  24  L.  Ed.  261.  It  was  «aid  by 
.Mr.  Justice  Bradley,  veaking  for  tiie  court : 
*^t  la  wdl  settled  that  a  man  has  an  Insur- 
able Interest  In  bis  own  life  and  In  that  of 
bis  wife  and  children,  a  woman  In  the  life 
4>f  her  bnsband,  and  the  creditor  in  the  life 
at  his  debtor.  Indeed,  It  may  be  aald  gen- 
erally that  any  reasonable  eapectaUon  of  pe- 
cuniary benefit  or  adTant^Ee  from  Ibe  con- 
tUraed  life  of  another  creates  an  Insurable 
Interest  in  such  lif&  And  there  is  no  doubt 
that  a  man  may  effect  an  Insnrance  on  his 
own  life  for  the  benefit  of  a  relative  or 
friend;  or  two  or  tame  persons,  on  their 
Joint  lives,  for  the  benefit  of  the  survivor  or 
■  survivors.  *  •  *  OAe  easentlal  tblflg  is 
that  the  policy  aball  be  obtained  in  good 
faith,  and  not  for  the  purpose  of  specalating 
the  hazard  of  a  lUft  in  which  the  In- 
sured has  no  Interest"  The  same  rule  was 
announced  In  iStna  JAt»  Insurance  Go.  v. 
France.  94  U.  S.  561,  24  L.  Ed.  287.  This 
being  a  case  arldng  In  the  Indian  Territory 
prior  to  statehood,  and  the  rights  of  the  par- 
ties having  attached  under  the  laws  tli«n  in 
force,  these  decisions  are  of  controllli«  force. 
The  relations  of  the  parties  were  not  Immor- 
al; andr  while  the  insured  perhaps  owed  to 


BBPOBTBB  .  (OkL 

his  divorced  wife  no  l^cal  obligation,  yet 
from  their  past  relations  and  from  the  new 
relations  assnmed  there  was  a  strong  moral 
obUgatton  of  stoiport  resting  upon  the  insured. 

[f]  The  statement  contained  In  the  appli- 
cation of  the  insured  that  the  beneficiary 
named  tlierein  bor^  to  blm  the  rdatlonshlp 
of  wife  was  nntme^  thou^  not  known  to  be 
BO  when  made,  and  the  good  faith  of  the  In- 
sured Is  not  seriously  questioned,  ^e  an- 
thorltles  differ  as  to  tbe  legal  consequenoes 
of  a  false  statenmit  as  to  the  relations  exist- 
ing betweok  the  Insured  and  his  boieflclary. 
the  one  class  holding  the  designation  of  the 
par^  to  whom  tbe  p<riic!y  Is  to  be  paid,  even 
where  the  statemmt  in  the  an^Ucation  la 
expressly  made  a  warranty,  doea  not  anxrant 
to  such,  and.  If  untme,  does  not  render  the 
policy  TOi^  biU  la  abnply  a  direction  hy  Qte 
Insured  aa  to  whom  the  Insurance  should  be 
paid.  Ounat  t.  Supreme  TMbe  of  Ben  Hur, 
249IU.44aMK.Bl025,84UB.A.(N.  8.) 
U92,  Ann.  Gas.  1912A,  SOS;  Lampkln  t.  Trar- 
elers*  Insurance  Go,.  11  Oolo.  Aw*  249,  62 
Paa  1040;  Standard  Ufo  *  Accident  Insur- 
ance Go.  T.  Martin,  188  Ind.  881.  83  N.  ID. 
lOS;  StoET  r.  vnilian»burA  Masonic  Hnt 
Ben.  Ass'n.  95  V.  Y.  474.  In  other  cases  the 
falsity  of  a  statement  <d  relatbmsh^  la  held 
.to  be  sufficient  ground  for  Corfeltnr&  Hay 
on  Insurance,  |  268.  .  Such  was  the  view  m- 
tertalned  by  the  Supreme  Ooort  of  the  United 
States  in  JefCrles,  Adm'r,  t.  Economical  Life 
[nsnnuKe  Go.,  22  WalL  4T,  22  U  IBd.  883, 
where  It  was  held  that  a  false  answer  to  an 
Inquiry,  wbetbw  the  applicant  bad  made  any 
other  application  to  bave  hla  UCe  innued, 
and  whether  he  was  married  or  single,  was 
sufficient  to  avoid  the  poUcy.  Tbis  latter  ba- 
iMig  a  decision  of  the  highest  court  in  tbe 
land,  and,  as  already  seen,  tbe  case  at  bar 
b^ng  one  that  arose  in  the  Indian  Tarzitoiy, 
we  are  prednded  of  an  opportunity  to  dioose 
between  the  two  lines  of  dedsions.  Moore  t. 
Atchison.  TL  ft  S.  F.  Ry.  Go^  26  OkL  682, 110 
Pac.  10S8;  Ohlcago,  B.  I.  ft  P.  By.  Go.  t. 
Newbum,  27  Okl.  9,  UO  Pac  1065,  80  L.  B. 
A.  (N.  8^  432;  Summon  t.  Alexander,  80 
Okl.  198,  120  Pac  601,  88  U  B.  A.  (N.  S.) 
787;  Ejuisas  City  Bridge  Oo.  ▼.  Undsay 
Bridge  Go.,  32  OkL  81.  121  Pac  63&  If  no 
other  controlling  question  intervened,  npon 
that  ground  alone  our  dedalon  must  be  that 
the  atatement  of  the  i«hitionshlp  between 
the  Insured  and  tbe  beneficiary,  even  thongb 
made  in  good  ftltta,  being  In  /act  untrue^  the 
terms  of  the  warranty  were  viidated  and  no 
recovery  would  He. 

[7]  It  Is  urged,  however,  by  counsel  for  de- 
fendant In  error  that  in  any  event  the  plain- 
tiff In  error  Is  not  in  a  position  to  urge  a 
forfeiture  for  the  reason  that  the  defradant 
company  by  Its  conduct  has  waived  Its  right 
to  Insist  upon  such  forfeiture.  The  all-Im- 
portant question  for  our  consideration  there- 
fore Is:  Was  there  a  waiver  on  the  part  of 
the  Insuranoa  company,  or  la  it  estopped  from 
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iHiiaHiig  uj^cHi  oh«  or  both  of  the  gronDda 
of  forfdtore?  Upon  the  flnt  ground  of 
forfeiture— t  e.,  that  the  Imrared'a  habits  ot 
life  wore  correct  and  temperate— there  wu 
we  tididc  a  failure  of  inoof  npon  the  part 
of  the  defendant  to  establish  this  fact  Not 
0DI7  la  this  tmeti,  bot  we  find  the  trnthfulness 
of  the  stateraent  Is  amply  stq^mrted  by  ttie 
evidence. 

Upon  the  second  snmnd  of  ferfeltnre,  that 
platatlfl  was  not  at  the  date  the  policy  was 
written  the  wife  of  the  insnred,  there  Is 
no  dlepote  in  the  testimony.    The  policy 
beara  date  Apm  30;  1907.   Its  Consideration 
was  an  order,  executed  by  the  Insnred,  on 
Us  onployor,  the  Midland  Valley  Railway 
QHnpnziy,  to  deduct  and  pay  from  tiie  In- 
rared'a  monthly  wages  a  fixed  anm  .at  stated 
periods.  The  biaored  was  accidentally  killed 
wUIe  a  paBseiwr  on  one  of  the  Midland 
Valley  Ballway  Company's  passenger  trains 
between  Stigler  and  Pcunom,  Ind.      on  the 
38d  day  of  May,  1907.    On  June  15,  lOOT, 
In  the  course  of  sobmlttlng  proof  of  death, 
the  original  policy  was  delivered  to  Master- 
son  Peyton,  who  was  at  the  tbne  coansel 
for  the  Inenranoe  company,  and  who  execut- 
ed his  receipt  therefor,  and  which  policy  re- 
mained in  the  poflBooolon  of  the  company  un- 
til during  the  trial  of.  the  case.  On  or  about 
the  13th  day  of  Jnly  there  was  d^vered  to 
BBld  Masteraon  Peyton  ptooi  of  death  of 
Btld  Tlwmae  CNeil.  consisting  ot  the  affi- 
daTits  of  O.  N.  Campbell,  X«e  Hoflman,  J. 
C  Downey,  and  0.  H.  Foster.  The  affidavit 
Hi  cm.  Campbell  ms  pr^red  In  the  office 
ot  said  Peyton,  but  not  by  him,  thon^  In 
bis  presence.    Following  the  delivery  of 
these  proofs  ot  death  the  law  firm  of  Peyton 
ft  Xason,  of  which  Uasterson  Peyton  was  a 
mauber,  addressed  a  letter  to  the  plaintiff 
at  Sooth  McAlester,  as  follows;  *'I  am  Just 
In  receipt  of  your  esteemed  favor  of  yes- 
terday giving  me  the  names  of  3.  D.  Dow- 
ney, Lee  Hoffman  and  his  wife  Bertha. 
Please  accept  my  thanks  for  same.  Yon 
bave  already  furnished  the  affidavits  of  two 
of  the  parties  above  mentioned  and  Mrs. 
Hoffman  is  the  wife  of  one  of  said  parties. 
The  Company  would,  therefore  like  to  have 
the  names  of  three  other  disinterested  par- 
ties who  were  upon  tbe  train  upon  which 
your  bnsband  was  riding  just  previous  to 
Ms  death.   Flud  herewith  inclosed  stamped 
envelope  in  which  please  give  us  three  addi- 
tional names  with  post  office  address  if  pos- 
sible."   October  15th  following  said  Peyton 
delivered  to  the  plaintiff  a  copy  of  the  policy, 
tbe  original  of  which  had  previously  been 
delivered  to  him,  the  receipt  therefor  re- 
citing that,  upon  return  of  the  original  pol- 
icy to  plaintiff,  she  would,  In  turn,  deliver 
tbe  copy  to  said  Peyton.    Suit  was  brought 
on  November      1007,  and  on  March  3.  1908, 
defendant  filed  Its  answer,  denying  liability 
Qsder  Its  policy  of  insurance;  and  on  April 
22d  filed  its  amended  answer.  In  which  it 
Charged  0)  that  defendant's  death  was  due 
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to  his  own  gross  negltgencft;  C9  fUse  nnd 
fraudulent  atatemeats  contained  In  the  ap- 
plication, in  that  the  hablta  of  lite  of  the 
inaured  were  not  correct  and  temperBte,  and 
that  the  benefldair  In  aald  policy  of  Inaur- 
ance  was  not  the  Insured's  wife;  that  ,  these 
false  and  fraudulent  representations  con- 
tained in  the  application  vitiated  and  ren- 
dered invalid  the  policy,  and  thereby  the 
defendant  nmipany  was  not  liable  to  plain- 
tiff in  any  sum.  It  does  not  appear  that 
at  any  time  did  defendant  company  notify 
plaintiff  that  by  reasm  of  the  alleged  false 
and  frauduloit  statements  and  warrantlea  It 
waa  not  bound  1^  reason  of  the  provisions  of 
the  policy,  nor  .did  It  at  any  time  tender  or 
offer  to  tender  to  any  one  tbe  iwonlnm  paid 
itw  account  of  said  policy;  the  only  notice 
of  the  company's  purpose  and  Intrait  being 
that  dlsdosed  In  its  answa.  It  doea  not 
appear  at  what  particular  time  tbe  defend- 
ant company  first  learned  of  the  alleged 
grounds  of  forfeiture.  la  the-company,  ttuse- 
foi^  under  the  fitcts  stated  tn  a  posiUon  to 
urge  a  b)rfeltore?  So  far  as  the  reoord  dta- 
doaes,  the  policy  was  treated  as  a  subsist- 
ing obligation  untU  tbe  date  of  tbe  filing  of 
the  original  answer,  in  wliich  among  other 
defenses  urged  was  (1)  a  failure  to  submit  * 
proper  proof  of  death;  (j^  a  denial  that  t3te 
insured's  dsath  was  accidental,  but,  <»i  the 
otho:  hand,  was  tbe  result  of  gross  n^l- 
genoe  on  his  part  by  reaacm  ot  hla  being  at 
tbe  time  complete  under  the  Influence  of 
liquor,  hence,  for  that  reason,  no  liability 
under  the  policy  of  insurance  ever  attached. 

In  New  Life  Insurance  Co.  t.  Baker,  88 
Fed.  647,  27  a  a  A.  658,  affirming  the  judg^ 
ment  of  the  Circuit  Court  In  77  Fed.  60O,  It 
was  held  tbat  the  conduct  of  the  defendant 
company,  after  It  had  discovered  the  respects . 
in  wlilch  tbe  statements  made  by  tbe  insnred 
were  untrue,  amounted  to  a  waiver  of  its 
right  to  refuse  payment  on  that  ground.  It 
was,  said  that  the  falsity  of  the  statements 
complained  of  did  not  render  the  policy  void 
in  tbe  sense  that  an  illegal  contract,  or  (me 
that  cannot  be  performed,  is  void;  that  the 
falsity  of  the  statements  complained  of  mere- 
ly rendered  the  contract  voidable  at  the  elec- 
tion of  the  insurer.  There,  after  knowledge 
of  ail  the  facts  which  would  have  rendered 
the  policy  voidable  at  its  election,  tbe  com- 
pany continued  to  treat  the  same  as  a  sub- 
sisting obligation  for  more  than  seven 
monttis,  and  in  the  meantime  dealt  with  the 
plaintiff  below  upon  tbat  basis.  At  its  in- 
stance plaintiff  was  Induced  to  take  out  let- 
ters of  guardianship  to  complete  proofs  of 
loss,  which  the  court  observed  doubtless  put 
her  to  considerable  expense.  Tbe  premium 
was  not  returned,  and  no  offer  made  to  re- 
I>ay  it  for  a  year  after  the  company  had  ac- 
quired full  knowledge  of  its  alleged  right  to 
rescind.  It  was  observed  by  tbe  court  that 
the  acts  In  question  amounted  both  to  a  waiv- 
er and^toppel  in  pais;  that  good  faith  and 
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fair  deaUnc  nqnlnd  the  compur  to  be  moie 
prompt  in  mewrflm  Iti  ris^it  to  treat  th9 
P(dic7  u  ToCd,  and  In  taking  the  neoMHtrr 
i^tsm  to  reodnd  flie  eontiact;  Oiat,  after  ao- 
qnlrinc  knowMlse  that  the  policy  waa  In* 
valid.  It  wae  not  entitled  to  exact  from  the 
plaintiff  a  todmlcal  compliance  with  the  pco* 
Tlaions  of  the  policy  relative  to  the  proof* 
of  loae,  whldi  would  InvolTo  oonaideEable 
troaUe  and  exponas  nnleia,  on  ita  part,  It 
would  resolve  to  pay  the  loee  when  sndi 
proofs  were  submitted.  The  court  dtes  la 
mpport  of  ito  oondneion  Titos  t.  Insnrance 
Co.,  81  N.  T.  410,  41»;  Znsnranoe  Oo.  t.  Nor- 
ton,Oe0.  B.234,241,  aiUlDd.  680;  Qray 
T.  Asaodation.  Ill  Ind.  581,  11  N.  A  4T7; 
Hollis  T.  iBBoranee  Oo^  6S  Iowa,  464,  4BB,  21 
N.  W.  T74i  Society  T.  Winning,  10  U.  &  App. 
178,  186,7ao.A.88»,58  Fed.  641;  Web- 
ster T.  Inanranee  On.,  86  Wla.  67,  17  Am. 
Bep.  479;  llarthlneon  t.  Insnrance  Co.,  64 
inch.  81%  81  N.  W.  2(0.  That  an  inanranee 
company  may  waive  any  iHtoriBion  In  a  pOUcj 
Intended  fw  its  boieflt  la  a  prfauS^  Chat 
leqnirea  no  citation  of  aothorltlfla  in  Its  aop- 
psrt.  Vfbm  tbae  has  been  a  breacb  In  the 
ocmditlons  of  a  p(^cy,  the  eompany  may.  at 
its  deetlon,  take  advantage  of  sndi  breadi 
and  cancel  the  policy,  or  it  may  waive  the 
foKfdtnre;  1^  act*  aa  well  as  words.  It  Is 
always  required  that  the  company,  as  wdl 
Bs  the  teanred,  should  proceed  in  the  utmost 
good  faith.  The  consideration  for  the  In- 
surance is  the  pmulam  paid,  and  lA  when 
paid  end  appra^lated  the  company,  it 
may,  while  retaining  the  prelum,  be  al- 
lowed to  plead  that  the  contract  of  Insurance 
Is  void  ab  Initio,  tlmn  In  snch  cases  the  In- 
•urw  wonld  be  bound  only  at  its  pleaaura 
In  Sdwneman  t.  Weatem,  eta,  Xha.  Co.,  16 
Neb.  404.  20  N.  W.  284,  It  Is  said:  "The  com- 
pany received  the  premium-  for  that  poilcy, 
and  have  anwopriated  the  same  to  their  own 
use.  If  the  policy  waa  obtained  by  fraud, 
tb^  should  have  tendered  back  the  premium 
and  asked  for  the  cancellatUm  of  the  policy. 
But  this  they  have  not  dcme.  l%e  Instmo- 
tion  asked  therefore  should  have  been  giv- 
en"—dtlng  Vlele  v.  Ins.  Co..  26  Iowa.  10.  96 
Am.  Dec.  88;  Baldwin  r.  Ohouteaa  Ins.  Co., 
S6  Mo.  Utl,  17  Am.  Bep.  671;  JolUCe  T.  Ins. 
Go..  80  Wis.  111.  20  Am.  Bep.  86;  Ina.  Oou 
V.  Scbollaiberger,  44  Pa.  250;  Ins.  Oo.  r. 
Bowen,  40  Ml<dL  147;  Bowman  In&  Oo. 
60  N.  y.  621 ;  Hodsdon  v.  Ina.  Cob,  07  Hae^ 
144,  03  Am.  Dec  78;  Boehen  t.  Ins.  Co..  85 
N.  Y.  131.  00  Am,  Dec.  787:  Sheldon  t.  Ins. 
Co.,  26  N.  T.  460,  84  Am.  Dea  218;  Toung  T. 
Ins.  Co.,  46  Iowa,  877,  24  Am.  Bepw  784; 
Smith  V.  Ins.  Co.,  8  Dak.  80,  18  N.  W.  855; 
Ins.  Co.  V.  McLanathan,  U  Kan.  688;  Mer> 
shon  V.  Ins.  Ga.  34  Iowa.  87;  Kelm  t.  Ins. 
Co..  42  Mo.  38,  07  Am.  Dec.  201.  In  01«is 
Falls  Ina  Ga  v.  Michael,  167  Ind.  660^  74 
N.  B.  064,  79  N.  E.  006,  8  L.  B.  A.  (N.  8^  706. 
the  court  at  length  reviews  the  dedsions  of 
eutny  of  the  ooorts.    The  opinion  in  port 


reada:  *'A  conrt  cannot  by  tts  flat  alone, 
tender  a  voidable  contract  void,  but  it  ean  only 
adjudge  that  the  party  entitled  to  avoid  it 
haa  done  ao^  and  that  it  thneby  and  for  that 
reason  became  invalid.  If  appdlaUt  desired 
to  avoid  tUa  poUey  toot  the  leaaoi  pleaded, 
it  was  required  to  act  wUli  nasm^rie 
l^ouvtnesB  after  aoqnlring  knowledce  t€  the 
facfai,  and  thereupon  It  was  itl  duty  to  notify 
an^eUees  of  Ito  dedskm  to  avoid  the  pohcy. 
and  of  the  reasons  therefor,  and  to  retnm  or 
tendra;  or  in  some  appzoiwlato  way  maniteat 
Its  wnungneas  and  readlnees  to  restore  the 
unearned  premium  received..  The  answwa 
filed  do  not  disclose  the  time  when  appelant 
learned  the  true  state  of  appellees'  title,  nor 
deny  knowledge  of  the  same  at  Om  ttme  of 
Issuing  the  poUey,  but  proceed  upon  the  the- 
ory that  the  poUgr  waa  nM  ait  initio  and 
without  any  acthm  on  the  part  of  the  Insor- 
Bt.  nUs  (hecMry  waa  wton^  and  tin  avw- 
ment  of  facts  InenlBdent  The  answers 
Bhonld  have  pleaded  the  covenanto  or  condi- 
tions relied  upon,  a  breadi,  and  the  acts 
done  by  the  appdlant  In  pursuance  of  tts 
election  to  avoid  the  contract  ApptMaafs 
contention  Is  that,  under  the  tms  of  the 
policy,  no  risk  attadked,  and  no  liability  was 
assumed  by  it  at  any  tlmeu  It  mut  tha»- 
fore  ttAUm  that  ttMrn  Was  no  oonsldaratton 
for  the  premium  received,  and  good  faith  and 
common  falmees  required  Ito  inompt  retnm ; 
and  the  insurer,  by  retaining  such  premlnm 
with  full  knoiriedge  itf  the  facts,  waives  the 
right  to  insist  upon  a  forfeiture  <a  the  policy. 
Hanover  F.  Ins.  Ooi  v.  Bohn,  48  Neb.  74S,  67 
N.  W.  774,  08  Am.  St  Bepb  710;  Queen  Ins. 
Oo.  V.  Toung,  86  Ala.  424,  5  Sonth.  llfl^  11 
Am.  St  B^.  51:  Qwman  Ins.  Oo.  v.  Bhadw, 
68  NebL  1,08N.  W.  072,60Xi.B.A.  018; 
Fraser  v.  iHtna  I*  Ins.  Oob,  114  Wla.  510^ 
624,  80  N.  W.  476:  Sharp  v.  Soottlah  Union 
ft  Nat  Ins.  Co..  186  OaL  5^  00  PacL  258^ 
254,  SI5:  Pearlstlne  v.  Westdiwter  F.  Ina. 
Co.,  708.-G'RI,tfB.n4;  Hanls  v.  BqnI- 
table  life  Assnr.  Soc^  64  N.  T.  187;  Slobod- 
Isky  V.  Phenlx  Ins.  Co.,  58  Nek  816,  74  N. 
W.  270;  McQuillan  v.  Mutual  Beserve  Fund 
Life  A8e*n,  112  Wis.  660.  87  N.  W.  1068^  88 
N.  W.  920,  56  !«.  &  A.  233,  88  Am.  St  Bep. 
086;  Scfardber  v.  Owmsn-Amerlcan  Ball  Ina. 
Go.,  43  Minn.  867.  40  N.  W.  708;  Union  Gsnt. 
L.  Ins.  Go.  V,  Jtmes,  17  Ind.  App.  00%  47  N. 
a  842." 

Sectltm  12  of  the  policy  provides  that  a 
failure  on  the  part  of  the  Insured  or  any  oda 
claiming  under  the  policy  to  ccmiply  wlOi 
any  of  the  foregoing  agreemente  eheold  ru- 
der the  voJlsj  void.  Bven  thouifh  thla  j/kh 
vltfon  under  the  facto  should  be  held  to  lo- 
dude  statements  contained  m  the  back  of 
the  policy,  the  legal  effect  would  be  dn^ply 
to  render  It  voidable  at  the  election  of  the 
Insnrw;  but  the  Inanrer  could  waive  the 
forfdture  and  continue  the  policy  In  force, 
as  In  all  ctmtncta  where  stlpulatUms  avtAd- 
Ing  the  same  are  inserted  for  the  sole  bene- 


Digitized  by  Google 


OfcL) 


PACIFIC  MUT.  LIFE  INS.  CO.  T.  O'NEIL 


275 


at  of  one  of  the  parties.  The  word  "Told'* 
In  each  cases  Is  to  be  construed  as  though 
the  eoiitraet  read  "roidable."  Ylele  t.  Oer- 
manlft  In&  Co..  26  Iowa,  9,  96  Am.  Dec.  83 ; 
Cans  T.  St  Paul  F.  &  M.  Ins.  Co.,  43  Wis. 
106,  28  Am.  Bep.  BSS;  Frost  t.  Saratoga 
Mat  Ina.  Co.,  S  Denlo  Y.)  164,  49  Am. 
Dec.  234.  It  would  therefore  follow,  as  was 
said  in  Masonic  Mutual  Benefit  Ase'n  t. 
Beck,  n  Ind.  203,  40  Am.  Bep.  205:  "That 
a  distinct  act  of  affirmance  of  the  contract 
by  the  party  entitled  to  arold  It  made  with 
bnowledce  of  the  foots  and  especially  such 
acts  as  the  demand  and  receipt  of  premiums 
or  asBesementa,  would  constitute  a  waiver  of 
the  forfeiture  or  of  the  right  to  annul  the 
contract    ♦   *  In  Kidder  v.  Knights 

Templars  &  Masons  lAte  Indemnity  Co.,  04 
Wis.  538,  69  N.  W.  S64.  the  court  in  quoting 
with  approval  from  Cannon  v.  Home  Insnr- 
anoe  Co.,  SS  Wis.  098,  11  N.  W.  13,  used  the 
following  language:  "That  a  party  cannot 
oceniv  Inconalstent  grounds  or  positions; 
tbst  one'  who  rdiea  upon  the  forfeiture  of  a 
MHitraet  cannot,  at  the  aame  time,  treat  the 
contrftet  u  an  eilatlng,  valid  one,  nor  call 
npon  the  other  par^  to  the  etmtract  to  do 
anjtUiig  required  by  it;  or,  to  apply  the 
pKVOBltlon  to  the  precise  facts  In  the  case, 
that,  aa  the  dafendaut  in  it*  oorrespoodence 
with  the  attorneys  (tf  the  plaintiff^  after  full 
knowledge  of  the  forfeltme,  saw  fit  to  call 
tea  additional  prooft  of  loss,  recognising  by 
this  act  the  continued  validity  of  the  policy, 
it  emld  not,  after  the  jdaintUE  bad  gone  to 
the  expense  and  trouble  of  fumiahing  these 
iffoofb,  ctumge  its  ground  and  claim  that  the 
potSej  waa  no  longw  In  iSorce.**  It  seems 
that  the  d^ndant  compaihy's  attorney  at 
Muafcogee  actively  had  diai^  of  procuring 
the  prooftB  of  los^  and  the  necenary  xirellm- 
Inarr  a^w  bavins  to  do  with  aettlonent  of 
the  company's  llablUty.  At  an  early  date 
this  attorney  bad  procured  from  the  plalntlfC 
the  orl^nal  policy,  receipting  therefor,  and 
some  four  months  thereafter  delivered  to 
I^intiff  a  coi^  of  the  policy  obtained  from 
tbB  home  office  In  Los  AngtiesL  The  proofs 
were  filed  with  tida  attorney,  and  he.  In 
turn,  called  mm  the  plaintiff  for  not  addi- 
tional proof  of  death,  bnt  the  names  ot  di»> 
interested  witnesaea  ridli^  upon  the  train 
at  tbe  time  of  ttie  insured's  death.  Tbla 
same  attorn^  was  afterwards  em^oyed  to 
dOEend  plaintUTa  action,  and  In  the  answer 
filed  promptly  aaaerts  as  one  of  the  defenses 
the  forfdture  of  the  policy,  hut  without  any 
previous  offer  to  resdnd  the  contract  on  the 
ground  of  the  alleged  fraud  on  tbe  part  of 
tlie  insured,  and,  further,  without  any  team 
of  offtf  or  tender  of  the  return  of  the  premi- 
um, as  may  have  been  tbe  cas^  defend- 
ant company  did  not  know  of  the  allied 
grotinda  of  fbrf^ture  at  or  about  the  time 
that  the  proofs  of  death  were  bring  secnretl, 
notwithstanding  that  plaintiff's  decree  of  dl- 
vorea  was  *  matter  tit  public  record  at  Uc- 


Aleetw,  yet  it  la  certain  that  it  had  this 
knowledge  at  the  time  that  Its  answer  was 
prepared,  and,  If  knowledge  of  the  facts  had 
been  by  it  only  lately  acquired,  these  facts 
could  have  been  pleaded,  and  an  offer  made 
to  rescind  the  contract  by  a  tender  Into 
court  of  the  premiums  received.  Bnt  it  did 
not  see  fit  to  do  either,  and  from  the  au- 
thorities cited  and  those  which  follow  it 
should  not  be  permitted  to  occupy  the  Incon- 
sistent position  of  retaining  the  premlnma, 
the  only  rlg^t  to  which  It  can  dalm  being 
through  the  policy  Itself,  and  then  say  that 
notwithstanding  these  facta  it  is  relieved 
from  the  performance  of  Its  part  of  tiie  orig- 
inal undCTtaUng.  By  its  conduct  it  has 
waived  the  grounds  of  forfeiture,  and  treat- 
ed the  policy  of  insurance  as  of  binding  ef- 
fect upon  lts61t  New  York  Life  Ins.  Go.  v. 
Baker,  27  C.  O.  A.  658,  83  Fed.  647;  Id.  (C. 
C.)  77  Fed.  550;  Society  v-  Wlnniug,  7  O. 
C.  A  369,  58  Fed.  641 ;  Insurance  Co.  v.  Nor- 
ton, 96  U.  S.  234,  24  L.  Ed.  602;  SchOneman 
v.  Western,  etc.,  Ins.  Co.,  16  Neb.  404,  20  N. 
W.  284;  Gotten  v.  Fidelity  &  Casualty  Co. 
(C.  O.)  41  Fed.  606;  Gray  v.  Ass'n,  lU  Ind. 
631,  11  N.  R  477;  Oshkosh  Gaslight  Co.  v. 
Germania  Fire  Ins.  Co.,  71  Wis.  454,  37  N. 
W.  819,  6  Am.  St  Rep.  233;  HolUs  v.  Ins. 
Co.,  66  Iowa,  454.  21  N.  W.  774;  Masonic 
Mutual  Benefit  Ass'n  v.  Beck,  77  lad.  203, 
40  Am.  Bep.  296;  Marthlnson  v.  Insurance 
Co.,  64  Mich.  372,  31  N.  W.  291;  Bevln  v. 
Connecticut  H.  L.  Ins.  Co.,  23  Conn.  244; 
Ylele  V.  <3ennanla  Ins.  Co.,  26  Iowa,  9,  96 
Am.  Dec.  83;  Hodsdon  v.  Guardian  L.  Ins. 
Co..  97  Mass.  144,  93  Am.  Dec.  73;  Titus  v. 
Glens  Falls  Ins.  Co.,  81  N.  T.  419 ;  Gana  v. 
St  Paul  F.  ft  M.  Ins.  Co.,  43  Wis.  109.  38 
Am.  Rep.  536;  Carpenter  v.  Continental  Ina 
Co..  61  Mich.  636,  28  N.  W.  749;  Allen  v. 
Vermont  Ina  Co.,  12  Vt  366;  Webster  v. 
Phoenix  Ina  Co.,  36  Wis.  67,  17  Am.  Bep. 
479 ;  Mechanics*  ft  Traders'  Ina  Co.  v. 
Smith,  79  Misa  142.  30  South.  362;  North- 
western Mut.  Life  Ina  Ca  v.  Freeman,  19 
Tex.  Civ.  App.  632.  47  S.  W.  1025;  Phoenix 
Mut  Ufe  Ina  Co.  v.  Raddln,  120  U.  S.  183. 
7  Sup.  Ot.  600,  30  L.  Ed.  644.  These  views 
find  strong  support  In  the  decisions  of  this 
court  In  the  following  cases :  Glsh  et  al.  v. 
Ina  Ca  of  North  America,  16  Okl.  59.  87 
Paa  seOi  13  L.  R.  A  (N.  S.)  826;  Taylor  v. 
Ina  Co.  of  North  America,  25  OU.  92,  105 
Pac;  864,  138  Am.  St  B^  906;  8t  Paul  F. 
A  M.  Ina  Co.  v.  Cooper,  25  <Mcl.  88,  105  Pac 
198.  In  the  former  case  It  was  held  that 
the  return  of  tiie  unearned  prwulum^  in  a  flre 
Insurance  policy  was  essential  to  a  cancella- 
tion of  tiie  policy  by  tbe  insurance  company. 
In  the  latter  case  it  was  said  that  .the  ac- 
c^>tance  of  the  premium  by  the  local  agent 
of  tbe  Insurance  company,  after  the  death 
and  notice  of  loss,  operated  as  a  waiver  oS 
the  forfeiture  and  rendered  the  company 
liable  on  the  policy  from  its  inception,  as 
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t  bough  tbe  premlnm  note  had  been  paid 
nrhen  due. 

[t]  As  to  the  SDffldMwy  of  tbe  proofs  of 
deaUi,  the  defendant  companj  by  accq>tiiig 
and  retaining  those  fDmishedi  even  though 
they  woe  not  In  tbe  form  required  bj  tbe 
terms  of  tbe  p<diC7f  waived  any  objection 
thereto.  8t  Paul  I*.  A  M.  Ins.  Ga  t.  Hltten- 
dorf,  24  OkL  661,  104  Paa  854,  28  L.  B.  A. 
(N.  S.)  651;  Arkansas  Ins.  Co.  t.  Cox,  21 
OkL  878,  91  FU.  562,  20  L.  B.  A.  (N.  SO 
776,  129  Am.  St  Bep.  808  ;  4  C»oIe7*s  Briefs 
on  the  Law  of  Insurance,  8544;  Bliss  on 
Ute  Insnranoe,  |  20&  Not  onlr  this,  but  by 
snbaeauently  denying' any  liability  therenn- 
der  the  agreement  to  fumisb  proo&  of  a  par- 
ticular cliaracter  was  waived.  Farmers'  & 
Hercbanta*  Ins.  Co.  r.  Cuff,  29  OkL  106,  116 
Pac.  435.  S5  L.  B.  A.  (N.  S.)  892. 

Having  conduded  that  tbe  Insurer  has 
waived  its  right  to  insist  upon  the  original 
forfeiture  a  consideration  of  a  large  number 
of  the  remaining  assignments  of  error  Is  ren- 
dered unnecessary.  While  there  may  have 
been  trivial  txnn  committed  in  ttie  admis- 
sion of  testimony,  it  has  not  been  shown 
that  tbey  were  of  such  a  nature  as  could 
have  Influenced  the  jury's  verdict  There  is 
little  material  conflict  In  the  testimony,  ex- 
cept upon  the  Question  that  the  habits  of  life 
of  tbe  insured  were  not  correct  and  temper- 
ate, as  stated  In  his  an>llGatlon,  and  upon 
the  further  question  that  the  Insured's  death 
was  caused  by  his  own  of  gross  negli- 
gence. These  questions  of  tact  were  resolv- 
ed against  the  omnpany  1^  tiu  jury,  and, 
there  being  evldenee  tending  to  support  the 
verdict,  it  will  not  be  dlaturbed. 

For  the  reasons  given,  tbe  judgmat  of 
the  trial  court  Should  be  afltrmed. 

PBB  CXTBIAH.  Adopted  tn  wlulA 


<S5  Okl.  468) 

PECK  V.  STEPHENS  et  at 
(Sapnme  Conrt  of  Oklahoma.   Febw  U,  1013.) 

fSyna&Ht  »y  the  Oimrt.) 
Afpbal  AifD  EBBom  (f  672*)— Casx-Kadb— 
Faxluxd  to  File. 

Tbe  case-made,  or  a  cop?  tbereof,  not  Iiav> 
ing  bees  filed  with  the  papers  in  Uie  ease  In 
the  coart  below,  ia  a  DulUtj.  and  cannot  be 
conaidered  in  this  conrt  for  Ue  purpose  of  re- 
'  Tiewi&s  matters  complained  of  in  tbe  trial 
coart. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  2554;  Dec;  Dig;  |  572.*] 

Error  from  District  Court,  Stephens  Coun- 
ty; Frank  U.  Ball^,  Jndge. 

Action  between  P.  H.  Peck  and  Dan  Ste- 
phans  and  othera.  From  the  judgment  PedK 
brings  error.  Dismissed. 

H.  B.  Lockett,  of  Comanche,  for  plalntift 
in  error.  Wilkinson.  Morris  .  &  Speer,  (rf 
Duncan,  for  defendants  In  error. 


■  DQNN,  X  The  snflleleney  of  Che  poipOTfe- 
ed  csae^nade  in  the  above-oititled  pnt- 
ceedlng  In  error,  to  sui^rt  tlie  petition  In 
wror.  Is  challenged  In  a  moUon  to  dismiss 
on  the  ground,  among  others,  that  neither  the 
case-made  nor  a  certifled  copy  ttereof  was 
filed  In  the  offloe  of  the  dwk  of  the  district 
court  The  order  from  which  the  appeal  was 
•ought  to  be  taken  was  rendered  on  the  1^ 
day  of  April,  1012. 

The  motion  must  be  sustained;  tlw  rule 
being  that  the  case-made,  or  a  copy  thereat 
must  be  filed  with  the  papers  In  the  case  in 
the  court  below,  or  It  is  a  nuOlty,  and  cannot 
be  considered  in  this  court  for  the  purpose 
ot  revlewlnc  matters  complained  of  in  the 
trial  court  See  Abbott  v.  dodgers,  128  Pac. 
908,  an  opinion  of  this  court  decided  Decem- 
ber S,  1012,  but  not  yet  offieially  reported, 
and  cases  <ited  ther^ 

HATES,  C.  J.,  and  TUBNEB,  WIXiLIAMS; 
and  KANE,  ii^  concur. 


<X5  Okl.  flQ 

BOBINSON  V.  OITT  OF  PEOtBT. 
(Supreme  Court  of  Oklahoma.  11,  1013.) 

(Syllahm      the  Cowrt.) 
tfTmiciFAx.  CoBPOEATioifs  (f  220'>-PATiacira 

or  liABOEnS— "EhCBROBIICT." 

The  proviso  contained  in  sectioD  40S7, 
Comp.  Laws  1900  (Act  March  22,  1909  [Laws 
1909,  c.  39,  art  4]),  Is  an  "emergency"  measure; 
and  it  la  not  ccmteroplated  thereby  that  a  man 
employed  by  a  city  as  aa  engineer  at  its  water- 
works i^ant  should  recover  ror  txUm  time  over 
eight  hours  provided  for  therein,  where  the  same 
Is  devoted  bj  him  to  performance  oC  his  ordi- 
nary  and  omal  duties. 

[Ed.  Note.— For  other  cases,  see  Honic^al 
Co^ratIon%  Cent  Dig.  |i  500-008;  Dec  Uif. 

For  other  definttttm^  see  Words  and  Phrase^ 

VOL  3,  p.  2361.] 

Error  from  Noble  County  Court;  U  B. 
Boblnson,  Judge. 

Action  by  Harry  M.  BoMnson  against  tbe 
City  of  Perry.  Judgment  for  defendant,  and 
plaintiff  brings  enoi.  Affirmed. 

George  O.  Graham,  of  Morman,  ftw  pialntifl* 
in  error.  Ghaa  B.  Bostick,  of  Parzy,  Cor  de- 
fendant la  orror. 


DUNN,  7.  This  case  presents  error  from 
the  comity  court  of  Noble  county.  From  tbe 
petition  and  evidence  it  appears  plaintiff  In 
error  was  employed  as  an  engineer  at  the 
witterWorks  plant  of  tbe  dty  of  Perry,  his 
service  beginning  on  the  1st  day  of  June, 
1010 ;  that  during  tbe  period  of  bis  said  em- 
ployment by  reason  of  the  fhct  that  no  one 
was  provided  to  relieve  him,  he  was  com- 
pelled to  mnaln  and  render  service  for 
twelve  hours  eadi  day.  Instead  of  eight 
hours,  as  provided  for  by  section  4067,  Comp. 


•teretber  casM  sts  same  toplo  and aeetlUfMUMBBK  in  Om.  Dig.*  Am.  Oig.  Kv-Mo.iSHlsajaitv'rliHtaUB 


Digitized  by 


Google 


OU.) 


BOBINSON  T.  CITY  OF  PERRY 


277 


Laws  1909  (Act  March  22.  1909  [Laws  1909, 
c.  39,  vt  4]) ;  that  on  leavliig  the  employ  of 
the  dty  he  presented  bis  verified  claim  to 
the  dty  eonncil  for  the  amount  dne  him  for 
the  time  served  in  ^xcess  of  eight  hoars 
per  day,  which  was  by  the  eonncil  rejected, 
and  recovery  was  denied  in  an  action  there- 
for In  the  county  court  The  case  has  been 
prosecuted  to  this  court  to  secure  a  review 
of  the  Judgment  rendered. 

The  statutes  involved  (sections  4(K}7,  4068, 
Comp.  Laws  1909}  read  as  follows: 

"4067.  Eight  hours  shall  constitute  a  day's 
work  for  all  laborers,  worlunen,  mechanics, 
prison  guards,  janitors  of  public  institutions, 
or  other  persons  now  employed  or  who  may 
hereafter  be  employed  by  or  on  behalf  of  the 
state  of  Oklahoma,  or  by  or  on  behalf  of 
any  county,  dty,.  township  or  other  munldpal- 
Ity  of  this  state,  except  in  cases  of  extraor- 
dinary emergency  which  may  arise  In  time 
of  war,  or  in  cases  where  It  may  be  neces- 
sary to  work  more  than  eight  hours  per 
calendar  day  for  the  protection  of  property 
or  human  life:  Provided,  that  in  all  such 
cases  the  laborers,  workmen,  mechanics  or 
other  persons  so  employed  and  working  to 
exceed  eight  hours  per  calendar  day  shall  be 
paid  on  the  basis  of  eight  hours  constituting 
a  day's  work:  Provided,  further,  that  not 
less  than  the  current  rate  of  per  diem  wages 
In  the  locality  where  the  work  is  performed 
shall  be  paid  to  laborers,  workmen,  mechan- 
ics, prison  guards,  janitora  In  public  institu- 
tions, or  other  persons  so  employed  by  or 
on  behalf  of  the  state  of  Oklahoma,  or  any 
connty,  dty,  township,  or  other  municipality 
of  said  state;  and  laborers,  workmen,  me- 
«haniC8,  or  other  persons  employed  by  con- 
tractors or  subcontractors  In  the  execution 
of  any  contract  or  o^ntracts  within  the  state 
of  Oklahoma,  or  within  any  county,  city, 
township,  or  other  mooldpality  thereof,  shall 
be  deemed  to  be  employed  by  or  on  behalf 
of  the  state  of  Oklahoma,  or  of  sndi  county, 
dty,  township,  or  other  municipality  there- 
of. 

**4058.  All  contracts  hereafter  made  by  or 
OD  behalf  of  the  state  of  Oklahoma,  or  by  or 
on  behalf  of  any  county,  dty,  township,  or 
otber  munldpallty  of  said  state,  with  any 
corporation,  person  or  persons,  for  the  per- 
formance of  any  public  work,  by  or  on  be- 
half of  the  state  of  Oklahoma,  or  any  coun- 
ty, dty,  township,  or  other  municipality,  shall 
be  deemed  and  considered  as  made  upon  the 
basts  of  dght  hours  constituting  a  day's 
work;  and  it  riiall  be  unlawAil  for  such 
corporation,  person  or  persons,  to  require, 
aid,  abet,  assist,  connive  at,  or  permit  any 
laborer,  workman,  mechanic,  prison  guards. 
Janitors  In  public  institutions,  or  other  per- 
•ota  to '  work  more  than  eight  hours  par 
calendar  day  In  dcdng  sadt  work,  eze^  in 


cases  and  upon  the  conditions  provided  in 
aectioD  one  of  this  act  (4057)." 

From  the  foregoing  statement  it  will  be 
seen  that*  the  construction  of  these  statutes 
and  thdr  application  to  the  defendant  and 
the  employment  in  which  he  was  engaged  Is 
all  that  Is  presented  to  this  court  The  rights 
and  remedies  Involved  are  purely  statutory. 
Whatever  relief  plaintUf  may  be  entitled  to 
must  be  found  within  the  written  letter  of 
the  law,  or  be  so  clearly  Implied  thereby 
that  by  construction  the  court  could  say  that 
It  was  contained  therein.  For  a  violation  of 
the  act  in  other  cases  than  where  it  was 
due  to  an  extraordinary  emergency,  or  for 
the  protection  of  property  or  human  life,  the 
same  Is  made  a  misdemeanor ;  and  wherever 
employes  are  engaged  for  an  excess  of  time 
In  the  excepted  Instances  they  are  entitled 
to  Increased  pay.  That  the  employment  In 
this  case  was  not  induced  because  of  any 
extraordinary  emei^ency  occasioned  by  war 
Is  certain,  nor  Is  any  claim  made  thereon ; 
but  It  is  contended  that  the  work  in  which 
plalntlft  was  engaged  for  more  than  eight 
hours  was  for  the  protection  of  human  life 
and  property,  and  that  It  was  lawful  for  him 
to  be  employed  for  that  period  of  time,  and 
he  was  entitled  to  remuneration  therefor. 
Such  a  holding  would  involve  a  construction 
that  engineers  and  other  employes  In  and 
around  waterworks  plants,  which  are  requir- 
ed to  be  ready  for  service  at  all  hours  of  the 
day  and  night,  were  without  the  operation 
of  this  act  There  Is  nothing  in  the  act  to 
support  such  a  construction.  The  Legislature 
Intended  to  punish  employing  public  officers 
of  the  munldpalltles  mentioned  for  comitel- 
ling  employes  to  work  more  than  eight  hours 
in  the  performance  of  thdr  ordinary  duties, 
and  considered  this  penal  provision  to  be 
suffident ;  and  that  a  right  to  pay  for  extra 
time  arose  when,  for  some  reason  beyond  the 
control  of  the  munldpallty,  it  was  necessary, 
to  [Jrotect  life  or  property,  to  retain  an  em- 
ployd  for  longer  than  the  statutory  period. 
Such  cases  would  arise  where  an  engineer, 
whose  duty  It  was  to  relieve  plaintiff  after 
his  regular  eight  hours  of  work  had  ex- 
pired, should  get  hurt  or  sick,  or  quit  with- 
out adequate  notice,  so  that  another  might 
be  procured,  or  that  the  plaintiff.  In  the 
event  of  a  breakdown  of  its  plant  might 
operate  the  same  while  it  was  being  re- 
paired. The  proviso  Is  to  cover  an  emergen- 
cy, and  not  contemplated  to  be  called  Into 
exerdse  In  the  pursuit  of  a  munldpal  em- 
ploye's ordinary  and  usual  duties. 

From  the  view  which  we  take  of  the  act, 
therefore,  the  Judgment  of  tbB  trial  court  in 
affirmed. 

HAYBS,  a  J.,  and  TURNEIR.  WILLIAMS, 

and  KANS^  JJ^  concur. 
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TANKTOBD,  State  Bank  Com'r.  T.  OKLA- 
HOMA ENGRAVING  &  PRINT- 
ING CO. 

(Sapreme  Court  of  Oklafaoma.   Feb.  4,  1913.) 

(ByUahut  ly  the  Oouri.) 

Banks  and  Banking  (g  15*)— State  Banks 
— Guaranty  Fund— Ihsolvenct. 

Reversed  aod  remanded  upoa  the  aathor- 

Mgr  of  ColmnbUi  Bank  &  Trast  Co.  t.  United 

States  FideUtr  ft  Gnaranty  Co^  126  ^c.  B56. 
[Ed.  Note.— For  other  cases,  see  Banks  and 

Banking,  CenL  Dig.  H  12-17;  Dec  Dig.  1 16.*] 

Error  from  District  Court,  OUaboma 
County ;  Geo.  W.  Clark,  Judge. 

Action  by  the  Oklahoma  Engraving  k 
Printing  Company  against  J.  D.  Lankford, 
State  Bank  Commissioner.  Judgment  for 
plaintiff,  and  d^endant  brings  error.  Re- 
versed and  remanded. 

Ledbetter,  Stuart  &  Bell,  of  Oklahoma 
City,  for  plaintiff  in  error.  Wilson  &  Tomer- 
Un  and  E.  E.  Bnckbolts,  all  of  Oklahoma 
City,  foi  defmclant  lo  error. 

KANE,  J.  This  is  an  appeal  from  an  or- 
der of  the  court  below,  whereby  it  enjoined 
the  state  bank  conunlssloner,  who  was  ad- 
ministering the  affairs  of  the  insolvent  Co- 
lumbia Bank  &  Trust  Company,  from  pre- 
ferring the  depositors'  gnaranty  fund  over 
what  is  called  a  "merchandise  creditor"  in 
the  distribution  of  the  assets  of  the  defunct 
bank.  Counsel  for  the  defendant,  who  was  a 
creditor  of  the  bank  by  virtue  of  sales  of 
supplies  niade  prior  to  Its  insolvency,  stat^ 
their  position  In  their  brief  as  follows:  "We 
concede  that  the  d^Msitors*  gnaranty  fund 
is  a  fund  for  the  sole  payment  of  d^ositors 
in  foiled  banks,  and  we  concede  here  that 
the  Intervener,  as  a  merchandise  creditw  of 
Sttdi  tailed  bank,  has  no  right  to  participate 
in  said  fond,  or  along  with  the  ^posltors. 
We  do,  however,  claim  that  a  merchandise 
creditor,  as  intervener  la  In  this  case,  la  a 
creditor  of  the  banlc,  and  oitltled  to  prorate 
with  the  deposit  creditors  of  the  bank  and 
an  other  creators  in  the  ass^  of  said  fail- 
ed bank ;  that,  lumn  the  failure  of  the  bank, 
ttae  asrats  of  audi  bank  come  Into  the  hands 
and  possession  of  the  bank  commissioner,  not 
f<w  the  purpose  of  paying' any  favored  cred- 
itor, but  tor  the  purpose  of  being  pro  rata 
dlstxtbuted  and  conserved  as  a  trust  fund 
tm  the  pnrpoae  of  aneh  pro  rata  distrlbutton 
to  creditors." 

The  question  raised  by  counsel  la  aome- 
what  similar  to  the  one  decided  by  this  court 
In  the  case  of  ColnmUa  Bank  &  Trust  Co.  v. 
United  States  Fidelity  ft  Guaranty  Co..  126 
Pac.  006.  In  that  case  the  surety  company 
sought  to  compel  the  bank  comndssloner  to 
discbarge  the  liability  of  Its  principal,  for 
which  otherwise  it  would  be  bound,  out  of 
the  depositors'  guaranty  fund.  The  court 
lield  that  that  could  not  be  done,  and  in  de- 


fining the  status  of  a  surety,  under  condi- 
tions created  by  the  bank  guaranty  law, 
says:  "That,  with  the  exception  of  the  first 
lien  of  the  state  upon  the  assets,  etc,  of  In- 
solvent state  banks  cheated  by  section  323. 
supra,  for  the  benefit  of  the  depositotv' 
guaranty  fund,  the  rights  and  llablUties  of 
the  surety  company  are  the  same  as  they 
would  have  t>een  if  the  bond  was  executed 
to  secure  the  deposit  of  a  part  ef  the  poma- 
nent  school  fund  in  any  bank  or  trust  com- 
pany within  or  without  the  state,  not  gov- 
erned by  the  bank  guaranty  law."  '  This  rea- 
soning applies  to  the  defendant  in  error  bere- 
In,  who  was  not  a  creditor  of  the  bank  in 
the  sense  that  a  depositor  was,  and  hence 
admittedly  not  entitled  to  be  paid  out  of  the 
depositors'  guaranty  fund.  The  depositors' 
guaranty  fund  was  created  for  the  payment 
of  depositors,  only  as  defined  In  Columbia 
Bank  ft  Trust  Co.  r.  United  States  FideUt)* 
ft  Gnaranty  Co.,  supra.  Section  323,  Comp. 
Laws  1909,  provides  that  the  state  ahal) 
have,  for  the  braefit  of  the  d^tosltora'  gnar- 
anty fund,  a  first  lien  upon  the  assets  of  any 
defunct  bank  or  trust  company,  and  all  lia- 
bilities against  the  stockholders,  officers,  or 
directors  thereof,  and  against  all  other  per- 
sons, corporations,  or  firms;  and  that  snch 
liabilities  may  be  enforced  by  the  state  for 
the  benefit  of  the  depositors*  guaranty  fund. 
The  efllect  of  this  statute  is  to  make  the 
state  a  preferred  creditor  nntU  any  deficien- 
cy in  the  guaranty  fund,  created  by  the 
payment  therefrom  of  tiie  depositors  of  an 
Insolvent  bank.  Is  made  up.  After  tliat,  any 
remaining  assets  of  the  bank  become  avail- 
able for  the  purpose  of  being  prorated  and 
distributed  among  the  general  creditors  of 
the  bank,  in  the  manner  contended  for  1^ 
counsel  for  defendant  in  error. 

The  Judgment  of  the  court  below  ts  ac- 
cordingly reversed,  and  the  catise  remanded, 
with  directions  to  proceed  in  conformity  with 
tile  views  herein  .expressed.  All  the  Jnatlees 
concur. 

^  ou.  «» 

BURNS  V.  MALONB. 
(Sapreme  Court  of  Oklahoma.  Feb.  11,  1918.) 
(Bi/Uabua  ty  the  CewriJ 

Indians  (S  16*)  —  AaaicnrnBAt.  Ixasb  — 

RtoHT  TO  Crops. 

The  fact  that  an  airricnltural  sublease  of 
Indian  lands  may  be  void,  because  not  approv- 
ed by  the  Secretary  of  the  Interior,  does  not 
juatify  the  landlord  In  unlawfully  taUng  pos- 
session of  the  crops  and  appnqtriatliv  them  to 
hla  own  use. 

[Eid.  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  I  45:  I>ec  Dig.  |  16>] 

Commissioners'  Opinlcm,  Division  No.  1. 
Error  from  District  Court,  Pawnee  County; 
John  J.  Shea,  Judge. 

Action  by  Jolm  A.  Malone  against  Henry 
Bums.  Judgmoit  for  plaintiff;  and  defoid- 
ant  brings  oror.  Affirmed. 


•For  etiUr  caaaa  Ms  sun*  topic  and  aaotioB  NVIIBBR  la  Dae.  Dig.  a  An.  Dig.  Kw-No.  Sarlaa  A  Bap'r  Indaxw 
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T.  J.  Leaby,  of  Fawhiuka,  for  plalntUf  In 
error. 

AMES,  G.  The  plaintiff  waa  a  tenant  of 
the  defendant  In  bla  absence^  and  wlthont 
Ids  permission,  Ae  defendant  wnmcAilly 
took  possession  of  his  crap.  Be  bronght  this 
action  of  replevin  to  recover  tiie  com.  The 
answer  was  a  genraal  denial. 

It  appears  from  the  evidence  that  Uie  land 
on  which  the  corn  was  grown  was  Osage 
land ;  that  the  defendant  hdd  nnder  a  lease' 
wtdcb  was  not  ai^voved  by  the  Secretary  of 
the  Interior;  and  that  the  i^lntiff  held  un- 
der a  lease  from  the  defendant,  which  like- 
wise was  not  approved  by  the  jSecretary  of 
Uie  IntNlor ;  and  tha  dtfendant  claims  that 
vtotne  M  this  fftct  the  leases  were  voldi 
and  that  this  justified  him  In  wrongfully  tak- 
ing possesion  of  the  plaintiff's  crop^  This 
contrition  must  be  denied  on  the  authority 
of  Holden  v.  Lynn.  80  Okl.  663, 120  Pac.  246, 
38  U  B.  A.  Off.  S.)  23». 

fme  Jndgmait  of  the  trial  court  should  be 
afflzmed. 

PER  OUBIAM.  Adcqitted  In  whole. 


0$  Okl.  m) 

BAILEY  T.  LINDSBT,  County  Treasorer. 
'Supreme  Court  of  Oklahoma.    Jan.  7.  1013. 
Behearing  Denied  Feb.  11,  1918.) 

(Byllabua  hy  the  Court.) 

Affeax  aitd  Krbob  (I  606*)— Case-Made— 
Review  of  Kvidbncb. 

Where  the  caBe-made  doea  not  contain  a 
recital  to  the  effect  that  the  record  contains 
all  the  evidenca  introduced  on  the  trial  of  the 
cauae,  this  court  will  not  review  any  question 
which  requires  an  examination  of  all  the  evi- 
denee  hi  order  for  its  correct  determinatioii. 
Uafhey  v.  Stanard  et  aU  81  Okl.  541,  122  Pac. 
010. 

[fid.  Note. — For  other  cases,  see  Appeal  and 
^01^  Cent  Dig.  ^  2016,  2917;  Dec  Dig.  S 

CommlsslonenT  Opinion,  Dtvislon  No.  1. 
Elrror  from  District  Court,  Murray  County; 
K.  McMillan,  Judge. 

Action  by  J.  E.  Bailey  against  J.  C  Lind- 
sey,  County  Treasurer,  to  enjoin  collection 
of  taxes.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Emanuel  &  Broadbent,  of  Sulphur,  and 
Cottlngham  &  Bledsoe,  of  Oklahoma  City,  for 
idalntlff  in  error.  Charles  West,  Atty.  Qen., 
and  W.  C.  Beeves,  Asst  Atty,  Qen^  for  de- 
tmdant  In  error. 

BOBEBTSON,  C  The  Attorney  Oeneral, 
in  his  brief,  objects  to  the  consideration  of 
this  appeal,  for  the  reason  that  the  case- 
made  does  not  contain  an  averment,  by  way 
of  recital  or  otherwise,  that  It  contains  all 
the  evidence  submitted  or  introduced  in  the 
trial  of  the  cause,  and  that  a  consideration 
of  each  of  t3ie  emnra  uslgned  In  the  petition 


in  oTor  wduld  require  the  review  of  the  evi- 
doice  ■  introduced  upon  the  trial,  and  tttal; 
under  ttie  mles  and  decisions  of  this  court, 
the  petltf(m  in  error  must  be  dismissed  and 
tbe  Judgment  of  the  trial  court  afllrmed.  We 
find  that  this  identical  Question  was  up  for 
consideration  In  Oaffney  v.  Stanard  et  al, 
31  Okh  641, 122  Pac  610,  whwe.  In  an  oidn- 
ion  1^  WllUams,  J.,  tile  court  says;  "In  or- 
der to  consld^  the  questions  soiusht  to  be 
reviewed  by  the  plaintiff  in  error,  It  is  essra- 
tlal  to  examine  the  evldrace  beard'  the 
trial  Judge.  The  defendants  in  wror,  in 
their  brlef^  however,  contend  that  the  evi- 
dence cannot  be  consld^ed  by  this  cour^  as 
the  case-made  does  not  contain  a  positive 
av^ment,  by  way  of  recital,  that  it  contains 
all  of  the  evidence  Introduced  ot  submitted 
on  the  trial  of  the  cause.  Where  audi  a  re- 
cltaJ  in  the  cas&-made  is  laddng,  it  has  been 
time  and  again  held  by  this  court  that  it  will 
not  review  any  question  depending  upon  ttie 
facts  for  its  determination.  Tootle,  Wheeler 
&  Hotter  Mercantile  Co.  t.  Floyd,  28  Okl. 
308,  114  Pac.  259;  Wagner  v.  Sattley  Mf& 
Co..  23  Okl.  52,  09  Pac.  643;  Board  of  Com- 
misstonets  of  D.  County  v.  Wrtght,  8  OkL 
190,-57  Pac.  203.  The  attorney  for  plaintiff 
In  error  In  the  record  certifies  that  the  case- 
made  'contains  a  full,  true,  correct,  and  com- 
plete copy  and  transcript  of  all  the  proceed- 
ings had,  and  all  the  evidence  offered  or  In- 
troduced by  both  parties,  all  orders  and  rul- 
ings made  and  exceptions  allowed,  and  all 
the  record  upon  which  the  judgment  and 
journal  entry  In  said  cause  were  made  and 
entered,  and  that  the  same  Is  a  full,  true, 
correct,  and  complete  case-made.' " 

In  Sawyer  &  Austin  Lumber  Co.  v.  Cham- 
plain  Lumber  "Co.,  16  Okl.  90,  84  Pac.  1093, 
it  is  said:  "This  question  requires  an  exam- 
ination of  the  evidence.  The  case  purports 
to  contain  the  evidence,  but  the  record  con- 
tains no  recital  or  other  statement  that  it 
contains  all  the  evidence  Introduced  In  the 
trial  of  the  cause.  There  Is  a  .certificate  of 
counsel  that  the  case  contains  all  the  evi- 
dence, also  a  certificate  of  the  stenographer 
that  his  transcript  contains  all  the  evidence; 
but  neither  of  these  certificates  are  author- 
ised or  recognized.  The  case  Itself  must  con- 
tain the  positive  averment,  by  way  of  recital, 
that  It  does  contain  all  the  evidence  submit- 
ted or  Introduced  on  the  trial  of  the  case; 
and,  In  the  absence  of  such  recital,  this  court 
will  not  review  any  question  depwdlng  upon 
the  facts  for  its  determination.  This  ques- 
tion has  been  repeatedly  decided.  Frame  v. 
Eyel,  14  Okl.  636,  79  Pac.  97 ;  Board  of  Wa- 
shita County  V.  Hubble,  8  Okl.  169.  56  Pac. 
1085;  B.,  K.  &  S.  W.  Ry.  Co.  v.  Crimes,  38 
Kan.  241,  16  Pac.  472;  Ryan  v.  Madden,  46 
Kan.  245,  26  Pac.  680;  Pelton  v.  Bauer,  4 
Colo.  App.  339,  35  Pac.  918 ;  Eddy  v.  Weav- 
er, 37  Kan.  640,  15  Pac.  492;  HIU  r.  Bank, 
42  Kan.  864,  22  Pac.  824." 
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The  Attorney  General,  In  bis  brief,  filed 
February  9*  1912.  calls  apedflc  attention  to 
this  defect  of  the  record.  No  attempt  baa 
been  made  to  correct  tbe  aam^  and  it  is  pre- 
sumed that  no  correction  can  be  made.  In 
Tlew  of  the  <A)Jectlon  raised  by  the  Attorney 
Goieral,  and  by  authority  of  the  ibregolng, 
the  appeal  should  be  dismissed,  and  the  judg- 
ment of  the  district  court  of  Munay  county 
should  be  affirmed. 

FEB  OUBIAM.   Adopted  In  wholSb 


W  Okl.  Ttt) 

WAUj  t.  LINDSET,  County  Treasurer. 
(Supreme  Court  of  Oklahoma.    Jan.  7,  1918. 
Rehearing  Denied  Feb.  11,  1913.) 

Commis^oners'  Opinion,  DIvBiou  No.  1. 
Error  from  District  Court,  Murray  County;  K. 
UcMillan,  Judge. 

Action  by  V.  a  Wall  agataat  J.  C.  lindsey. 
County  Treasurer.  Judgment  for  defendant 
and  plaintiff  brings  error.  Affirmed. 

Emanuel  &  Broadbeot,  of  Sulphur,  and  Cot- 
tinrham  &  Bledsoe,  of  Oklahoma  City,  for 
plfUnttff  in  error.  Charles  Weat.  Atty.  Gen., 
and  W.  C.  BeeTea,  Asat  Atty.  Gen.,  for  de- 
fendant in  error. 

ROBEBTSON,  C.  The  questions  raised  by 
the  record  in  this  case  are  identical  with  those 
raised  In  J.  E.  Bailey  t.  J.  C.  Lindsey.  Coun- 
ty Treasurer^  130  Pac.  279,  decided  this  term, 
not  yet  officially  reported.  On  the  authority 
of  that  case,  tbe  api>eal  should  be  dismissed, 
and  tbe  judgment  of  tbe  district  court  of  Mur- 
ray county  should  be  affirmed. 

FEB  GDBIAM.  Adopted  in  whoUi 


(86  OU.  4S«J 

ST.  LOXnS  CARBONATINO  &  UFG.  CO. 
LOOKEBA  STATE  BANE. 

(Supreme  Court  of  Oklahoma.   Feb.  11,  1913.) 

(ayllabit$  hv  th«  Court.) 

1.  Banks  and  Banking  (|  171*)  —  Goixeo- 
TiON— Duties  of  Bank. 

It  is  the  duty  of  a  bank,  which  receiTCS 
commercial  paper  for  coUec-tion  or  other  serr- 
ice  in  connection  therewith,  to  do  all  reason- 
able acts  necessary  to  secure  its  payment  and 
secure  the  liability  therenn  of  the  parties  there- 
to, and  If  it  fails  in  tbia  duty,  and  thereby 
causes  loss  to  its  principal,  it  becomes  liable 
for  such  loss. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  fi  597-618;  Dec.  Dig.  | 
171.*] 

2.  Sai.es  (S  202*)— TBAnaraa  or  Titlb— Bill 
or  Lading. 

Where  a  merchant  draws  a  draft  for  a 
part  of  Ibe  purchase  price  of  goods  consigned 
to  a  customer  with  notes  and  mortgage  to  be 
executed  by  him  for  the  balance,  and  trans- 
mits the  same  with  bill  of  lading  attached  to  a 
bank  with  instructions  to  collect  the  draft  and 
have  notes  and  mortgage  executed  before  de- 
livering the  bill  of  lading,  this  will  be  held  suf- 
ficient evidence  of  consignor's  intention  tn  re- 
serve tbe  title  and  right  of  possession  until  the 
draft  is  paid  and  the  papers  executed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Pig.  SI  642-501;  Dec.  Dig.  |  202.*] 


3.  Banks  and  Bahbino  (|  ITE^)— Coluc- 
TiONs— Nboligbnce— Meabubb  or  Damages. 
Tbe  measure  of  damages  which  a  principal 
is  entitled  to  recover  of  a  collecting  bank  which 
has  been  negligent  is  the  actual  loss  which  he 
baa  aulTered,  which  prima  facie  is  the  amount 
of  tbe  claim  which  has  been  placed  with  said 
bank  for  collection  If  there  is  a  reasonalile 
probability  that  the  entire  debt  would  have 
been  collected  except  for  the  bank's  negligence, 
and  the  burden  is  on  the  defendant  to  reduce  it. 

[Ed.  Note.— For  other  eases,  see  Banks  and 
Banking,  Gent  Dig.  f|  634h652;  Dee.  Dig.  i 
175.*J 

Error  from  Oaddo  Oonnty  Court;  B.  F. 
Holding,  Judge. 

Action  by  the  St  Louis  Carbonating  * 
Manufacturing  Company  against  tbe  Lookcftia. 
State  Bank.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Beversed  and  re- 
manded. 

Pruett  &  Llresay,  of  Anadarko,  and  Gard- 
ner ft  Pickett,  for  plalutUf  in  error.  Mc- 
Knight  &  Heskett,  of  Anadarko,  foe  defendr 
ant  in  error. 

DUNN,  J.  This  case  presents  error  from 
tbe  county  court  of  Caddo  county.  On  Feb- 
ruary IS,  1910,  plaintiec  in  error  as  plaintiff 
filed  its  petition  in  the  said  court  against  the 
defendant.  In  which  it  was  alleged  that  It 
was  a  corporation  organized  under  the  laws 
of  the  state  of  Missouri  and  located  In  the 
city  of  St  Louis  in  said  state ;  that  on  Uie 
17th  day  of  March,  1009,  plaintiff  forwarded 
by  mail  to  the  defendant  a  certain  bill  of 
lading  from  the  plaintiff  as  cousignor  to 
Wade  &  Hadley,  of  Liookeba,  Okl.,  as  con- 
signee, said  bill  of  lading  calling  for  a  soda 
fountain  and  supplies,  a  sight  draft  on  said 
Wade  &  Eladley  and  In  favor  of  plaintiff,  in 
tbe  sum  of  $50,  and  20  notes  for  $10  each 
made  payable  to  plaintiff  to  be  signed  by 
said  Wade  &  Hadley  as  makers,  and  also  one 
chattel  mortgage  upon  the  merchandise  so 
consigned.  Accompanying  the  notes,  chatty 
mortgage,  and  bill  of  lading,  was  a  letter  to 
the  said  Lookeba  State  Bank,  as  follows: 
"We  are  sending  you  herewith  sight  draft 
for  $50.00,  twenty  notes  for  $10.00  each,  and 
chattel  mortgage  securing  the  peymrat  of 
notes.  We  will  ask  you  to  have  these  notes 
and  mortgage  signed  by  Wade  ft  Hadley  of 
your  town.  We  will  also  ask  you  to  collect 
tbe  Inclosed  draft  for  $50.00  from  them,  and 
after  same  bas  been  done  we  will  ask  you  to 
surrender  bill  of  lading,  which  Is  also  In- 
closed herewith.  We  will  then  ask  you  to 
kindly  have  the  mortgage  proiwrly  recorded 
and  return  same  to  us  with  all  notes  and 
proceeds  of  sigbt  draft,  less  your  fee  for 
your  services  In  the  matter." 

Plaintiff  alleges  that  tbe  instructions  given 
the  said  bank  In  tbe  forgoing  letter  were  not 
followed,  but  that,  contrary  thereto,  defend- 
ant did  not  collect  said  sight  draft  from  the 
said  Wade  ft  Hadley  and  did  not  hartf  tbe 
said  Wade  ft  Hadl^  execute  and  driver 
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the  notes  and  Diortgage,  and  deliTWed  Bald 
bill  of  lading  to  Wade  &  Hadley  wltbout 
first  collecting  the  said  ¥50  and  without  se- 
curing the  proper  execntion  of  the  notes  and 
mortgage;  that,  upon  the  delivery  of  the 
said  bill  of  lading  to  Wade  &  Hadley  by  the 
defendant,  the  said  Wade  &  Hadley  secured 
the  soda  fountain  and  supplies  and  appro- 
priated the  same  to  their  own  use  and  bene- 
fit^ Plaintiff  alleges  that,  by  reason  of  said 
ncKlIgent  and  wrongful  delivery  of  the  said 
bill  of  Iadli«,  it  had  been  damaged  In  the 
sum  of  $250,  for  which  sum  it  prays  judg- 
ment with  Interest  from  April  1,  1909,  and 
for  costs.  Defendant  answered  by  general 
denial,  and  the  cause  came  on  for  trial  be- 
fore the  court  without  a  Jury.  Plaintiff  es- 
tablished the  averments  of  its  petition  by  the 
deposition  of  Its  president,  to  which  defend- 
ant filed  a  demurrer,  which  was  by  the  court 
sustained,  and  the  cause  has  been  lodged  in 
this  court  for  review. 

[1]  The  question  presented  is  whether  the 
bank,  acting  in  the  capacity  of  agent  for  the 
plaintiff,  having  violated  the  instructions  set 
out  In  the  above  letter,  is  liable,  and.  If  so, 
in  what  amount.  We  think  the  rule  as  to 
the  liability  of  the  bank  is  well  stated  In 
Clark  &  Skyles  on  the  Law  of  Agency,  i 
402d,  as  follows:  "It  is  the  duty  of  an  agent 
who  receives  n^otiable  paper  for  collection 
to  do  all  acts  necessary  to  secure  and  pre- 
serve the  liability  thereon  of  all  the  parties 
prior  to  his  principal ;  and  if  be  fails  In  this 
duty,  and  thereby  causes  loss  to  his  prlnci-- 
pal.  be  becomes  liable  for  such  loss."  See. 
also,  2  Bolles  on  Modern  Law  of  Banking, 
p.  572  et  seq. ;  Bank  of  Big  Cabin  v.  English, 
27  OkL  334,  111  Pac.  386;  Chapman  v.  Mc- 
Crea  et  al.,  63  Ind.  360;  Palmer  v.  Hol- 
land, 61  N.  T.  416,  10  Am.  Rep.  616 ;  Hoard 
v.  Gamer,  5  N.  T.  Super.  Ct  179;  Bank  of 
Washington  t.  Trlplett  et  al.,  1  Pet  25,  7 
L.  Ed.  37 ;  Tyson  v.  State  Bank  of  Indiana, 
6  Blackf.  (Ind.)  225.  38  Am.  Dec.  139;  Mound 
City  Paint  &  Color  Co.  v.  Commercial  Nat. 
Bank,  4  Utah.  363,  0  Pac.  709;  NaUonal 
Revere  Bank  v.  Nat  Bank  of  Republic,  172 
N.  T.  102,  64  N.  E.  799. 

[1]  Defendant  argues  that  it  is  not  made 
liable  for  the  anjount  of  tb»  $50  draft  by 
delivery  of  the  bill  of  lading,  for  the  reason 
that  defendant  had  no  right  to  retain  the 
bill  of  lading  from  Wade  &  Hadley  in  ac- 
cordance with  plaintiff's  Instructions  because 
the  goods  shipped  were  In  effect  deUvered 
to  Wade  &  Hadley  on  being  consigned  to 
them.  On  this  Identical  proposition  the  Su- 
preme Court  of  South  Carolina,  in  the  case 
of  Greenwood  Grocery  Co.  v.  Canadian  Coxm- 
ty  MIU  &  Elevator  Co.,  72  S.  C.  450,  52  S. 
£.  101.  2  U  9.  A.  (N.  S.)  79.  110  Am.  St. 
Hep.  5  Ami.  Cbs.  261,  satd:  "The  sole 
question,  therefore,  is  whether  by  drawing 
on  the  plaintiff  with  the  bill  of  lading  at- 
tadied  to  the  draft,  and  refusing  to  deliver 
the  blU  of  lading  without  payment  <tf  the 


drafts  the  defendant  retained  title  and  tU&it 
of  possession  of  the  property.  The  effect  of 
a  bill  of  lading  issued  by  the  carrier,  who  la 
a  third  party  ca  the  title  to  the  property  as- 
between  the  consignor  and  conalgnee,  is  a 
question  of  fact  depending  not  only  on  the 
terms  of  the  paper  Itself,  but  on  the  inten- 
tion of  the  parties  as  expressed  by  their 
dealings  with  each  other.  1  BenJ.  on  Sales. 
SI  568,  579,  580;  Emeiy  T.  Irving  Nat  Bank, 
25  Ohio  St  360,  18  Am.  Rep.  209;  24  Am. 
&  Eng.  Ency.  of  Law  ^d  Ed.)  1066;  Hobaxt 
V.  Llttlefleld,  13  B.  I.  341 ;  Merchants*  Nat 
Bank  V.  Bangs,  102  Mass.  291;  Kentucky 
Refining  Go.  v.  Globe  Refining  Co.,  104  Ky. 
559,  47  S.  W.  602  [42  L.  B.  A.  353,  84  Am. 
St  Hep.  468] ;  Chandler  v.  Sprague,  38  Am. 
Dec.  418.  note;  23  Eng.  Rul.  Gas.  383,  note. 
•  •  *  As  between  the  vendor  and  pur- 
chaser the  authorities  leave  no  room  for 
doubt,  however,  that  even  if  the  bill  of  lad- 
ing provides  for  delivery  to  the  consignee, 
yet  if  the  consignor  draws  for  the  price  at- 
taching the  bill  of  lading  to  the  draft  this 
is  sufficient  evidence  of  his  Intention  to  re- 
serve the  title  and  right  of  possession  until 
the  draft  Is  paid,  and  the  consignee  is  not 
^titled  to  the  goods  nntll  payment  Emery 
V.  Irving  Nat  Bank,  25  Ohio  St  360. 18  Am. 
Rep.  299 ;  Chandler  v.  Sprague,  38  Am.  Dec. 
419.  note;  Rochester  Bank  v.  Jones,  4  N.  Y. 
497,  55  Am.  Dec  290;  Cayuga  County  Nat 
Bank  r.  Daniels,  47  N..  T.  631 ;  Marine  Bank 
T.  Wright  48  N.  T.  1;  Halsey  v.  Warden, 
25  Kan.  128 ;  Green  Bay  First  Nat.  Bank  v. 
Dearborn,  116  Mass.  219,  16  Am.  Rep.  92." 
See,  also,  St  Louis  &  S.  F.  B.  Co.  v.  Allen, 
31  Okl.  248^  120  Pac.  1090,  89  L.  K.  A.  (N. 
S.)  300. 

[3]  The  defendant  therefore  being  liable, 
the  next  consideration  is  the  measure  of 
damages  In  which  It  is  responsible  to  plain- 
tiff. From  an  Investigation  of  the  authori- 
ties We  find  that  the  circumstances  of  each 
particular  case  as  a  rule  govern  the  measure 
of  damages  In  cases  of  negligence  in  the  col- 
lection of  drafts  or  the  matter  of  taking 
proper  steps  to  preserve  liability  thereon. 
The  damages  which  a  principal  is  entitled 
to  recover  of  a  collecting  agent  who  has  been 
negligent  are  generally  stated  to  be  the  ac- 
tual loss  which  he  has  suffered  wbUAi  Is 
prima  facie  the  amount  of  the  dalm  which 
has  been  placed  in  his  hands  for  collection, 
if  there  is  a  reasonable  probaMllty  that  the 
entire  debt  would'  have  been  collected  but 
for  the  agent's  negligence.  1  Clark  &  Skyles, 
lAVf  of  Agency,  i  402g;  2  Bolles  on  the 
Modem  Law  of  Banking,  pg.  672,  573  ;  3 
Sedgwick  on  Damages,  fi  819;  Allen  v.  Suy- 
dam,  20  Wend,  (N.  T.)  321,  32  Am.  Dec,  555. 
And  as  was  said  by  the  Supreme  Court  of 
Nebraska,  in  the  case  of  Dem  et  al.  t.  Kd- 
logg  et  al.,  54  Neb.  560,  665,  74  N.  W.  844, 
846:  "It  is  only  necessary  to  show  a  rea- 
sonable probability  that  with  due  care  the 
collection  would  have  resulted.  The  burden 
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then  rests  on  ttae  defendant  to  show  that 
there  was  no  damage."  Under  the  dream- 
stances  of  this  case,  the  bniden  la  upon  the 
defmdant  to  show  that  there  was  no  dam- 
age, or  that  the  damage  was  less  than  the 
fall  amount  of  the  note  or  that  the  damage 
was  only  nomlnaL  Clark  &  Skyles  on  the 
Law  of  Agency,  |  402g;  Bolles  on  Banking, 
pp.  672,  673;  Dera  et  al.  t.  Kellogg  et  al., 
snpra ;  Allen  t.  Suydam,  sapra. 

The  Judgment  of  the  trial  court  In  sus- 
taining the  demurrer  to  the  evidence  Is,  ac- 
cordingly, reversed,  and  the  cause  remand- 
ed, wttb  Instmcttons  to  grant  a  new  trial. 

(36  Okl.  tat) 

BEX8MITH  T,  CHAPPBU^ 
(Supreme  Court  of  Oklahoma.   Feb.  4,  1913.) 

(BwltdbuB  hv  the  Court.) 

1.  OxjBUU  aw  ComsTs  (|  !•)— Countt  Om- 

0XB8. 

The  office  of  derk  of  the  superior  court  Is 
a  count7  office. 

[Ed.  Note.~For  other  cases,  sea  Clerks  of 
Courts,  Cent  Dig.  {  1;  Dec.  Dig.  |  1.*] 

2.  Glbbks  of  Ooubts  ({  7*)— Tebms—Bipbai. 
OF  Statute. 

Section  8  of  the  Act  of  March  6,  1909 
(Sees.  Laws  1909,  c  14,  art.  7;  chapter  24, 
art  4,  I  1972,  Compiled  Laws  of  190$.  In  so 
far  as  ft  affects  the  term  of  the  clerk  of  the 
superior  court,  is  repealed  by  section  10  of 
the  act  of  March  19,  1910  (chapter  69,  Sea- 
BioQ  Laws  1910.  pp.  129,  137). 

[Ed.  Mote.— For  other  cases,  see  Clerks  of 
CourU,  Cent  Dig.  i|  21-26;  Dec  Dig.  |  7.*] 

3.  Clkbkb  or  CousTB  (f  8*)— Eviction. 

The  laws  In  force  In  this  state  at  the 
time  of  the  holding  of  the  election  for  county 
officers  in'  November,  1912,  provide  for  the 
election  of  the  clerk  of  the  superior  court 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts.  Cent  Dig.  ||  4-7;  Dec  Dig.  |  3.*] 

Error  from  District  Court,  Qarfldd  Gtmn* 
ty;  James  B.  CuUlsou.  Judge. 

Action  by  M.  T.  Sexsmlth  against  H.  B. 
ChappelL  From  the  judgment,  Sexamith 
brings  error.  Berened  and  remanded. 

Parker  ft  Simons,  of  Enid,  for  plaintiff  In 
error.  Mc^erer  ft  Walker  and  Bobl>a:ts, 
Onmm  ft  Otjen,  all  tt  EnU,  for  defendant 
In  erm. 

WILLIAMS,  J.  Ttala  j^roceeding  In  error 
seeks  to  have  reviewed  the  judgment  of  tba 
trial  court  adjudicating  the  title  to  the  ofDce 
of  clerk  of  the  superior  court  of  Oarfleld 
county. 

The  same  onestion  InvolTOd  in  tlilB  case 
baa  tblfl  day  been  determined  by  tide  court, 
la  Beaty  r.  State  of  Oklahoma  ex  rel.  Har- 
old Lee  (No.  4,718)  ISO  Pa&  — ,  In  Cavor  of 
the  contoitkm  of  defendant  In  error. 

The  case  la  rereraed  and  remanded,  with 
Instructlcms  to  grant  a  new  trial,  and  to 
award  the  pooaoaalon  of  ftw  office  of  clerfe  of 
the  superior  court  of  Qarfield  county  to  the 
plaintiff  In  cRor.  All  the  JiwtlceB  ooncnr. 


(as  ou.  an> 

KNIGHT  et  aL  T.  STATE  ex  raL  BBNBT. 
Connty  Atty. 

(Supreme  Court  of  Oklahoma.  Jan.  28,  1818.> 

(BvUdbm  hy  tike  Court.} 
Bah,  (I  75*)  —  RBCOON1ZA.NCX0  — CanaiiAX. 

PBOSECUTIOK. 

A  recogoizBUce,  coitcUtioned  tiiat  the  par- 
ty cbarsed  eball  appear  and  answer  to  a  cer- 
tain charge  that  may  be  preferred  against  Mm 
at  a  named  term  of  the  coort,  and  to  do  and 
receive  what  shall  be  enjoined  by  said  court 
upon  him,  and  not  depart  from  the  said  court 
witbont  leave,  may  be  extended  to  any  subse- 
quent term  of  said  court  by  a  contliiuance  of 
said  cause  to  such  term. 

(a)  The  party  charged  failing  to  appear  at 
such  subsequent  term,  such  recognizance  may 
be  dnly  forfeited  and  enforced  against  the 
sureties  thereon. 

[Ed.  Note.— For  other  cases,  see  Bail.  Cent 
Dig.  M       W.  99-108;  Dec  IMg.  |  70.*] 

Error  from  Greer  Oonnty  Coort;  Janet 
Todd,  Ju^^ 

Action  by  the  State,  on  the  relation  of  H. 
D.  Henry,  county  attorney,  against  T,  H. 
Knlgbt  and  others.  Jadgmut  for  rdator, 
and  defendants  bring  error.  Affirmed. 

B.  F.  Tan  Dyke,  of  Granite,  for  plain  tiffs 
In  error.  H.  D.  Henry,  County  Atty.,  of 
Mangnm,  fOr  defendant  In  error. 

WILLIAMS,  J.  On  September  8. 1910,  tbe 
defendant  In  error  sned  tbe  plaintiffs  In  er- 
ror, T.  H.  Knlgbt,  T.  W.  Baker,  and  M.  D. 
Suitor,  on  a  certain  ball  recognisance  In 
favor  of  the  state  of  Oklahoma. 

Section  7112,  Gomp.  Laws  of  Oklahoma, 
1900  (section  S941.  Stats,  of  Oklaboma  189(9, 
Is  as  follows:  "If,  without  snffidott  excnae, 
tbe  defendant  neglecta  to  appear  according 
to  tbe  terms  or  oondltlcms  of  the  recognl- 
aance,  bond  or  tmdertaklng,  Mtber  for  bear- 
ing, Brralgnttient,  trial  or  judgment,  or  npon 
any  ott^er  occaalcm  when  bis  presence  In  court 
or  before  tbe  magistrate  may  be  lawfoUy  xe- 
quired,  or  to  surrender  himself  In  execution 
of  tbe  judgment,  the  court  must  direct  tbe 
fact  to  be  entered  nptm  Its  minutes,  and  tbe 
recognisance,  boai  or  undertaking  of  ball,  or 
tbe  money  deposited  Instead  of  ball,  as  the 
case  may  be,  la  and  shall -be  flKxenpon  de- 
clared forfeited.   •  • 

Tbe  language  <^  Oie  ren^lzanee  li  ttutt 
the  principal  "shall-  personally  be  and  ap* 
pear  before  tbe    *    *    *    county  court 

*  *   *   at  present  term,  h^  at  ManKum, 

*  *  *  to  answer  a  diarge  at  transportlnff 
Intoxicating  liquors  •  •  •  and  to  do  and 
receive  what  shall  be  enjoined  by  said  court 
upon  htan,  and  shall  not  depart  tlie  said  court 
witbont  leave."  This  reoosnlsanee,  executed 
pursuant  to  said  provision  of  tbe  atatate, 
was  a  "continuing  bond." 

In  Glasgow  et  aL  T.  State,  41  Kan.  838,  21 
Fac  2S8,  paragraph  2  of  tbe  ^llabua  la  a« 
follows:  "Section  B3,  c.  82,  Comp.  Laws  1886, 


•Pot  other  esM  set  same  topic  snd  Mctlm  MUHBBB  la  Dec  Dig.  &  Am.  Dig.  Kv-No.  Strlm  *  lUp'r  Xndsaaa 
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antborlxet  tn  examliring  maglMnte  to  re- 
tfolre  a  dtfeodant  in  a  criminal  action  to 
enter  Into  a  recognisance  foi  his  appearance 
at  the  court  where  soch  O^endant  la  to 
be  tried;  and»  when  the  defendant  givee  one, 
conditioned  to  aivear  at  such  eonrt  to  an- 
swer the  charge  against  him,  and  not  depart 
therefrom  without  leav^  it  Is  ralld,  and 
within  the  proTlaions  of  said  section."  In 
the  opinion  it  Is  said:  "The  contention  of  the 
dflfMulants  la  that  the  statute  only  authoriz- 
ed tlie  examining  magistrate  to  take  ball 
for  the  appearance  of  the  defendant,  and  be- 
cause the  bond  prorldes,  not  only  for  the 
■ppearanoe,  but  that  he  is  to  answer  the 
tSaxtge  made  against  him,  and  not  to  depart 
from  the  conrt  without  leare,  it  is  more  on- 
erous than  the  provisions  of  the  statute,  and 
for  that  reason  is  a  nullity,  and  cannot  sup- 
port the  Judgment  based  upon  it  They  also 
claim  that  the  conditions  of  such  a  bond  as 
woold  hare  been  authorized  by  statute  were 
fally  complied  with  by  the  defendant  Hc- 
Onlz«;  that  he  did  appear  at  the  term  of  the 
oourt,  and  thertfore  his  sureties  on  the  b<»id 
were  released  from  all  liability.  We  think 
wbeD  a  par^  Is  required  to  appear  at  the 
district  conrt,  after  a  preliminary  examlna- 
tkm  has  been  had  or  waived,  that  the  use 
of  the  word  'aivear*  Implies  that  he  Is  to 
appear  fl>r  the  purposes  of  a  trial  of  tbe 
charges  made  against  him.   •   «   •  *• 

In  EUisott  T.  State,  8  Ala.  273,  It  Is  said: 
**Wbai  tbe  recognizance  Js  Inspected,  we 
find  that  the  recognlsoni  bound  themselves 
that  David  A.  Armstrong  should  make  his 
imaonal  appearance  at  tbe  fall  term  of  the 
drcolt  conrt  of  Dallas,  for  the  year  1843,  to 
answer  to  a  charge  of  tbe  s&t^  for  an  ia- 
sanit  and  battery,  upon  one  David  Arm- 
strong, and,  farther,  to  do  what  should  be 
required  by  that  court  *  *  *  At  that 
tenn  of  tbe  court  an  Indictment  for  that 
offoise  was  returned  by  the  grand  jury,  bat 
no  proceedings  on  the  recognizance,  m  against 
the  recognizors,  mis  had  until  the  spring 
term,  1844,  when  tbe  principal  being  called 
and  not  appearing,  a  judgment  nisi  was  ren- 
dwed  against  eadi  of  tbe  parties  to  the  re- 
cognizance for  tbe  sum  of  ^!00.  It  Is  now 
budsted  that  the  recognizors,  not  having  been 
called  to  produce  their  principal  at  the  foil 
t^m,  1843,  were  virtually  discharged  from 
an  liability  to  do  so  at  a  subse^noit  term. 
It  Is  said  by  Hawkins  that:  'If  persons  be 
bound  by  recognizance  for  the  appearance  of 
we  In  tbe  King's  Bmcb,  on  tbe  first  day  of 
the  texm,  and  that  be  shall  not  d^rt  till  be 
shall  be  discharged  by  tbe  court,  and  after- 
wards a  nolle  proseQuI,  as  to  the  particular 
charse  upon  motion  is  entered,  and  another 
la  ezblblted  on  which  tbe  defendant  Is  con- 
victed and  refuses  to  appear  In  conrt  after 
per8<»iBl  notice,  the  recognizance  Is  forfeited; 
for,  being  express  that  the  party  shall  not 
d^art  till  he  be  discharged  by  the  courts  It 


cannot  be  sattsfled  unless  he  Is  forthcoming 
and  ready  to  answer  to  any  other  Informa- 
tion ezblblted.  while  he  continues  not  dis- 
charged, as  much  so  as  to  that  whidi  he  was 
particularly  bound  to  answer  ta'  2  Hairtc. 
173.  Our  practice.  In  misdemeanor  cases, 
is  sun>osed  to  differ  from  that  pursued  In 
England,  Inasmuch  as  tbe  trial  Is  always 
had  when  the  defendant  la  present,  and  be 
Is  considered  in  strict  custody  as  soon  as 
placed  on  trial ;  but,  even  with  this  dlfferrace 
in  practice,  tbe  quotation  from  Hawkins  Is 
conclusiTe  to  show  Uutt  the  recognizors  are 
bound  to  produce  tb^  principal  to  answer 
the  cha^,  and  tbat  tiiey  are  not  released 
by  the  omission  to  call  out  the  recognizance 
at  the  term  at  wUch  the  Indictment  Is  found. 
No  Injury  can  ever  arise  to  the  recognlsora, 
as  they  are  entitled  at  any  time  to  surrender 
their  prlnc^al  in  dlsdiarge  of  tbe  recogni- 
sance. Clay's  Dig.  460,  par.  34.  Whether 
the  recognizance  would  continue  In  fiwoe, 
without  some  special  order,  what  no  Indict- 
ment was  returned  at  the  proper  term  Is  a 
question  not  involved  In  this  case.  •  •  •  " 

Our  statute  also  provides  that  a  party  ad- 
mitted to  ball  may  be  arrested  by  bis  bailors 
at  any  time  before  they  are  Anally  discharg- 
ed, at  any  place  within  the  states  or,  by  a 
written  authorily  indorsed  on  a  coHfled 
cc^  of  tbe  recognisance,  btmd,  or  nndw- 
taUng,  may  onpower  any  officer  or  person  of 
snUable  age  and  discretion  to  do  so,  and  be 
may  be  surroidered  and  delivered  to  the 
proper  sberlft  or  other  officer,  before  any 
conrt,  Judge,  or  tuagistrato  having  tbe  prop- 
er jBrlBdlctkni  in  tbe  case,  and  at  the  re- 
quest of  such  bail  tbe  court,  Judge,  or  mag- 
istrate shall  recommit  the  party  so  arrested 
to  the  custody  of  the  sheriff  or  other  officer, 
and  Indorse  on  the  recognizance,  bond,  or 
undertaking,  or  certifled  copy  th^eot  after 
notice  to  the  district  (county)  attorney*  and, 
if  no  cause  to  the  contrary  appear,  the  dis- 
cbarge and  exoneratiim  of  such  ball;  and 
the  par^  so  committed  shall  therefrom  be 
held  In  custody  until  discharged  by  due 
course  of  law.  Section  7111  of  Oompiled 
Laws  of  Oklahoma.  1909. 

Tbe  following  authorities  snpport  the  rule 
announced  In  tbe  Alabama  case:  Oentry  r. 
Stete.  22  Ark.  544;  Moore  v.  State,  28  Ark. 
480;  Price  et  at.  v.  Stete,  42  Ark.  178;  Hort- 
seU  V.  State,  45  Ark.  69;  Norfolk  et  aL  v. 
People,  48  lU.  9 ;  Stokes  et  al.  v.  People.  63 
111.  489;  Gallagher  et  al.  v.  People,  88  III. 
335;  Rubnsb  v.  Stete,  112  Ind.  107,  13  N.  B. 
877;  Stete  V.  Brown  et  al.,  16  Iowa,  814; 
Stete  V.  Ryan  et  aL.  23  Iowa,  406;  Common- 
wealth V.  Branch,  04  Ky.  (1  Bush)  60 ;  Ram- 
ey,  ete.,  v.  Commonwealth,  83  Ky.  534 ;  Id.,  7 
Ky.  Law  Rep.  704;  State  v.  Plazenda,  6  Bob. 
<IA.)  417;  People  v.  Hanaw,  106  Mich.  421. 
64  N.  W.  328. 

Tbe  Judgmoit  of  the  lower  conrt  Is  af- 
firmed. All  the  Justices  concnr. 
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KEPLET  «t  at  t.  DINUMAN  et  aL 
rSnpreme  Conrt  of  Oklahoma.    Jan.  7,  1913. 
Rehearing  Denied  Feb.  11,  1913.) 

(Svttaiiu  »y  the  Cowri.) 

1.  CoRTiNUAKCi  (I  10*)— Grounds. 

On  objection  being  made  to  the  Introdac- 
clon  of  depositiona  becanse  they  bad,  not  been 
on  file  one  clear  day  before  the  trial,  it  is  not 
error  for  the  court,  upon  its  own  motion,  to 
continue  the  cause  until  the  following  day. 

[Ed.  Note.^ — For  other  cases,  see  Continu- 
ance, Cent  Dig.  U  38,  39;  Dec.  Dig.  {  16.*] 

2.  AiTEAL  AKD  EBBOB   (g  1046*)— HaBKUBSS 

Ebbok— Rbmabks  or  Coubt. 

On  sDcb  ruling  being  made,  the  court  re- 
marked, "Yon  are  not  going  to  get  that  ad- 
vantage; I  can  tell  you  that"  While  this  re- 
mark was  improper,  the  cause  will  not  be  re- 
versed. ;0n  that  account,  uoleaa  we  can  aee  that 
it  resulted  in  material  prejudice  to  the  plain- 
tlfl. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4128-4134;  Dec.  Dig.  i 

CommigsioDera*  Oj^nlon,  Division  Na  1. 
Error  from  District  Court,  Creek  County; 
W,  L.  Bamum,  Judge. 

Action  by  James  K.  Kepl^  and  Nora  Eep- 
ley  against  R.  B.  'Dlngman  and  others. 
Judgment  for  detendants,  and  plalntUCs  bring 
error.  AfDrmed. 

McDougal,  Lattimore  &  Lytle.  of  Sapulpa, 
for  plaintiffs  In  error.  Mann  &  Jackson,  of 
Sapulpa,  for  defendants  In  'error. 

AM&3.  O.  The  plaintiffs  and  the  defend- 
ants both  claimed  the  land  In  controversy, 
through  Dora  Grayson,  a  Creek  Indian.  The 
defendants'  title  originated  in  a  deed  execut- 
ed in  February,  1906.  while  the  plaintiffs' 
title  originated  In  a  deed  executed  In  De- 
cember, 1907,  and  the  issu^  involved  and 
tried  was  whether  or  not  the  common  gran- 
tor was  an  Infant  or  adult  at  the  time  of 
the  execution  of  the  first  deed.  The  Issue 
of  fact  was  submitted  to  the  jury  under  in- 
structions to  which  DO  complaint  Is  made. 

[1 ,  2]  The  principal  argument  of  the  plain- 
tiff arose  out  of  the  ruling  of  the  court  upon 
the  admission  of  certain  depositions  taken 
by  the  defendant  These  depositions  were 
filed  In  the  cause  on  May  2d.  The  trial 
commenced  on  May  3d.  When  tbe  deposi- 
tions were  offered  by  the  defendant,  the 
plaintiff  objected,  on  the  ground  that  they 
had  not  been  on  file  one  clear  day,  as  re- 
quired by  the  statute.  Comp.  Laws  1909,  S 
5881.  Upon  this  objection  being  made  the 
court,  of  its  own  motion,  continued  the  cause 
until  the  following  day,  remarking,  "You 
are  not  going  to  get  that  advantage,  I  can 
tell  yoii  that."  On  the  next  day  the  trial 
was  resumed  and  the  depositions  w^ere  ad- 
mitted; the  plaintiff  again  objecting  to  their 
admission.  We  do  not  think  there  was  re- 
versible error  In  these  proceedings.  To  so 
hold  would  substitute  form  for  substance. 
The  remark  of  the  court  should  not  have 


been  made,  bat  we  cannot  my  tbat  It  re- 
sulted. In  material  prejudice  to  tfae  plaintiff. 
The  Judgmeait  of  tbe  trial  court  sAunUd 

be  affirmed. 

FEB  CURIAM.  Adopted  in  wbola. 


(35  OU.  tU) 
BANDERS  et  al.  v.  HART. 
(Supreme  Court  of  Ctthhoma.  '  Dee.  S,  1912.) 

fSyllahut  iy  the  Court.) 

Appcai>  and  Ebbob  (8S  336,  338*)— Pasties- 
DisuissAi.. 

All  necessary  parties  to  a  proceeding  in 
error  must  be  brought  into  the  appellate  pro- 
ceeding by  summons  in  error  or  general  ap- 
pearance within  the  time  allowed  by  statute 
for  commenciDg  such  proceeding. 

(a)  When  not  so  done,  this  court  baa  nirt 
jurisdiction  of  said  action. 

(b)  After  tbe  expiration  of  the  time  for  com- 
mencing sui^  proceeding,  a  necessary  party 
having  been  omitted,  jurisdiction  cannot  be 
conferred  by  the  voluntary  entering  of  the  ap- 
pearance of  such  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1868-^1876,  1879-1882. 
3057;  Dec.  Dig.  H  338,  338.*] 

Error  from  Garvin  Connty  Court;  W.  B. 
M.  Mitchell,  Judge. 

Action  by  W.  T.  Hart  against  Joe  Sandera 
end  others.  Judgment  for  plaintiff,  and  de- 
fendants brli^  error.  Dtamiaaed. 

Patdiell  &  H^iderson  and  Gea  L  Jordan, 
all  of  Pauls  Vall^,  for  plalntlffis  In  error. 
Blanton  ft  And^ewE^  of  Pauls  Valley,  for  de- 
fendant In  error. 

WILLIAMS,.  3.  Tbe  defendant  In  error, 
as  plaintiff,  sued  the  plaintiffs  In  error,  Joe 
Sanders,  Charley  West,  C.  B,  Blankensblp, 
Will  Ingram,  and  J.  W.  Weatherford,  as 
defendants.  In  the  connty  court  of  Garvin 
county.  The  cause  was  tried  to  a  Jury,  and 
a  verdict  rendered  In  favor  of  plaintiff 
against  defendants  on  January  21,  1910.  On 
January  24,  1910,  a  motion  for  a  new  trial 
was  filed.  The  same  was  continued  from 
time  to  time  until  July  1,  1910,  when  the 
same  was  overruled.  On  January  31,  1911, 
this  proceeding  was  commenced  In  this  court 
by  filing  a  petition  In  error,  with  case-made 
attached.  In  due  time  defendant  in  error 
moved  that  this  proceeding  be  dismissed  on 
the  ground  that  the  Judgment  obtained  was 
Joint  against  aU  of  said  defendants,  and  that 
said  defendant  J.  W.  Weatherford  bad  not 
been  made  a  party  hereto,  either  as  plaintiff 
or  defendant  In  error.  On  December  6,  1911, 
counsel  for  plaintiff  in  error,  In  resimnse  to 
the  motion  to  dismiss,  stated:  "That  the 
omission  of  the  name  of  J.  W.  Weatherford, 
.as  a  party  plaintiff  In  error,  was  an  acci- 
dental oversight  In  counsel  for  plaintiffs  in 
error  in  writing  the  petition  in  error,  and 
unintentional  omission;  that  said  Weather- 
ford Is  a  party  In  Interest;  that  be  signed 
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tbe  saperqedeas  .bond  tor  tbla  apfteal,  and 
hereby  enters  his  appearance  as  one  of  the 
plaintlCFs  tn  error  In  this  cause,  and  agrees 
to  be  bound  by  the  decision  of  the  court 
herein.** 

All  necessary  parties  to  a  proceeding  in  er- 
ror must  be  brought  into  tbe  appellate  pro- 
ceedings, either  by  summons  In  error  or  gen- 
eral  appearance,  within  the  time  allowed  by 
statute  for  commencing  such  proceedli^ ; 
and,  -  when  not  so  done,  this  court  has  not 
Jurisdiction  of  said  action.  John  t.  PauUin 
et  aU  24  Okl.  636,  104  Pac.  36S ;  Baynes  et 
al.  T.  Smith,  29  Okl.  703,  119  Pac.  246;  Amer- 
ican National  Bank  v.  Mergenthaler  Lino- 
type Co.,  31  OkL  S83,  122  Pac.  607. 

The  appeal  must  be  dlBittlBsed,  '  All  the 
Justices  ooncnr. 


t»  OkL  U)  . 

STATB  «x  leL  CORLBX  T.  Prr<!mrO&D, 
IMstrlct  Judge. 

(Supreme  Court  of  Oklahoma.  A^l  IS, 
1913.) 

Apifllcation  by  the  State,  on  the  relation 
of '  W.  A.  Gorley,  for  writ  of  mandamus 
against  John  H.  Pitchford,  Judge  of  the 
DistHct  Court  of  Adair  County.  Writ  de- 
nied. 

S.  M.  Rutherford,  of  Muskogee,  W.  L.  Cur- 
tia,  of  Salllsaw,  W.  P.  Harris,  of  Stllwell, 
and  Scothonv  CaldweU  «  McRlU,  of  Oklaho- 
ma City,  for  relator.  W.  W.  Hastings,  of 
Tahlequah,  and  P.  Helton,  ot  StUwell,  tor  re- 
spondent. 

PER  CURIAM.  This  case  is  an  original 
action  in  this  oourt.  brought  by  the  state 
of  OUabomai  on  the  rehitlon  of  W.  A.  Cor- 
iey  against  John  H.  Pitchford.  The  relator 
is  the  county  Judge  of  Adair  county,  and  the 
lesptmdent  is  the  Judge  of  the  district  court 
of  the  Judicial  district  within  which  such 
Qonaty  is  located.  The  petition  for  the  writ 
mvers  the  election, -auallflcation.  and  en- 
tmnoe  upon  tbe  duties  of  his  ofllce  of  the 
xelator,  and  avers  that  on  the  18th  day  <it 
March,  JMS,  the  grand  Jury  for  that  term 
of  eoivt  presoited  an  accusation  against 
him,  durglng  blm  wltti  certain  misconduct 
in  office^  during  a  term  wbl<ai:  ended  Janu- 
ary 6,  1013 ;  that  on  tbe  presentation  of  tbe 
ssld  accosatfan  the  said  reependsnt,  as  Judge 
of  the  said  district  court,  Teceired  it  and 
ordered  it  filed,  and  set  a  hearing  thereon 
for  March  27,  1910;  that  on  the  20th  day  of 
March.  1913,  the  rdator  filed  with  the  clerk 
of  tbe  district  court  an  implication  tor  a 
^Dce  of  Judge  on  the  ground  ot  bias  and 
prejudice;  that,  notwithstanding  the  said 
bias  and  prejudice,  the  said  r«pondent  re- 
fused, and  still  refuses,  to  certify  to  his  dis- 
qnaliflcfttlon;  and  iwayed  that  a  writ  of 
saondaniiis  issue  .donandlng  blm  to  so  certi- 


fy. Chi  April  1;  1913,  the  aald  respondent 
filed  bis  answer  to  the  alternative  writ  is- 
sued in  accordance  with  the  prayer  of  the 
petition,  on  which  day  In  open  court  a  hear- 
ing was  had  upon  the  issues  of  fact  present- 
ed. No  oral  testimony  was  taken,  but  by 
agreement  a  large  number  of  affldavltB  by 
both  parties  have  been  filed. 

The  facts  relied  upon  by  the  relator  to  es- 
tablish the  bias  and  prejudice  of  tbe  re- 
spondent appear  to  be  in  th%  main  substau- 
tially  as  follows:  That  in  December,  1912, 
he  granted  a  mandamus  compelling  relator 
to  disQuallfy  In  a  certain  case  then  pend- 
ing before  him  as  Judge  of  the  county  court 
of  the  said  county.  That  the  respondent,  as 
such  Judge,  at  tliat  time  and  at  all  times 
since  then,  has  always  consulted  with  W.  W. 
Hastings*  whose  name  has  been  entered  of 
record  as  one  of  the  prosecutors  in  this  case. 
That  the  said  W.  W.  HastlugB  is  an  avowed 
enemy  of  affiant.  That  respondentf-knew  he 
had  been  before  the  grand  Jury  which  pre- 
sented the  accusation  above  referred  to. 
That  In  a  bearing  upon  an  original  accusa- 
tion presented  against  affiant  by  the  board 
of  -county  commissioners  of  tbe  said  county, 
respondent  granted  several  prayers  requested 
by  tbe  said  W.  W-  Hastings  and  bis  associates, 
none  of  whom_  were  officials  of  the  said  coun- 
ty. That  be'  suspended  relator  from  bis 
oflSce,  and  enjoined  him  from  guaUfylng  as 
county  Judge  elect  for  his  term  beginning 
January  6,  1013.  ^That  on  tbe  organization 
of  the  grand  Jury  which  presented  the  accu- 
sation he  set  aside  tbe  regularly  qualified 
county  attorney  and  appointed  R.  Y.  Nance 
to  serve  as  apedal  prosecutor.  That  Nance 
was  a  witness  against  relator,  and  with 
whom  was  associated  the  names  of  W.  W. 
Hastings  and  C.  F.  Bliss  as  special  prosecu- 
tors, all  of  whom  have  remarked  In  public 
tliat  relator  was  who  they  were  after.  That 
on  the  return  of  the  said  accusation  res[>on4- 
ent,  without  notice  to  relator  or  his  attor- 
neys, CTtered  an  order  suspending- him  from 
ofllce  pending  final  bearing  of  tbe  said  ac* 
cusation,  denying  himself  or  bis  attorneys 
two  hours*  time  to  consider  the  accuBatttm. 
TbAt  respondent  had  stated  In  a  certain 
barber  shop,  in  substance  to  wit:  "Woe  un- 
to the  minor  officers,  we  bare,  got  tfaem 
where  we  want  thsm,"  or,  "Don't  sigh,  lit- 
tle officers,  don't  sigh ;  you'll  gist  what's  com- 
ijjg  to  you,  by  and  by,"  in  whlcta  he  had  ref- 
erence to  this  relator.  And  on  another  oc- 
casion he  remarked,  "I  can't  go  back  on  W. 
W.  Hastings  and  the  Wyllw,  tot  they  have 
put  me  where  I  am."  That  in  December, 
1012,  during  that. term  of  the  district  oourt, 
respondent  appointed  three  Jury  com  mission - 
ers,  two  ot  whom  were  disqualified  to  act 
because  of  cases  pending,  and  the  tblrd  was 
an  eneny  of  relator,  and  hence  was  disquali- 
fied to  act  as  such  comndssloner.  That: be 
Is  now  and  has  beat  tor  some  time  after 
the  office  occupied  by  celator,  anil  that  all 
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of  these  said  matters  were  known  to  aald  re- 
spondent at  tbe  time  he  appointed  the  com- 
missioners. There  are  some  farther  aver- 
luenta  concerning  the  enmity  of  all  of  the 
parties  above  named  and  some  others,  and 
allegations  of  social  friendship  between  the 
said  respfmdent  and  the  said  attorneys, 
which  we  do  not  deem  necessary  to  set  out 
at  length,  as  the  foregoing  sets  forth  sub- 
stantially the  material  facts  upon  wliich 
the  relator  rel&s  to  establish  the  blaa  and 
prejudice  of  the  respondent. 

In  liis  answer,  after  admitting  the  formal 
aTermenta,  ret^ndent  denies  that  he  has 
any  Mas  or  prejudice,  or  any  personal  111 
feeling  of  any  kind  or  character,  against  W. 
A.  Gorley  or  against  the  attorneys  represent- 
ing him,  or  that  he  has  made  any  statements 
of  any  kind  or  ctiaraeter  Indicating  that  he 
had  any  mdb  bias  or  prejudice,  and  denies 
that  he  cannot  preside  In  the  said  case  and 
give  him  a  fair  and  impartial  trial.  Be 
granted  a  writ  of  mandamus  In  December, 
1912,  compelling  relator  to  disqualify  In  a 
certain  case  then  pendlug  before  him;  but 
he  denies  that  the  said  writ  was  granted 
because  of  the  alleged  bias  and  prejudice  of 
the  said  relator,  bat  that  the  said  relator 
W8B  a  stockholder  In  the  Southern  Surety 
Company,  which  was  surety  tipon  the  bond 
of  the  administrator  in  the  said  case,  and 
hence  was  interested  in  tbe  determination  of 
the  proceedings.  Respondent  denies  that  he 
has  been  In  consultation  with  W.  W.  Hast- 
tngB  or  with  any  offaer  attorney  with  cefer- 
ence  to  raUnga  or  orders  made.  Tltat  the 
allegation  concerning  Us.  social  and  person- 
al relations  with  attorneys  representing  said 
relator  to  show  bias  or  prejudice  Is  Imma- 
terlat  Respondent  states  tiiat  he  was  un- 
aware ttiat  B.  T.  Nance  was  a  witness 
against  the  said  W.  A:.  GorU^  at  any  Ume. 
He  admits  that  a  petition  was  presented  to 
him  in  diambera  at  Tahlequah,  after  no* 
tlce,  tm  the  temporary  snspenidon  of  the 
said  W.  A.  Corley  from  the  office  of  county 
Judge,  and  to  enjcto  blm  from  assnmbig 
office  upon  a  new  term  for  which  he  bad 
been  elected,  on  Jaooary  4,  1913,  and  that 
he  Issned  an  order  temporarily  suspending 
him;  Oiat  said  order  was  granted  upon 
the  petlUon  of  the  duly  elected,  qoallfled,  and 
acting  members  of  the  board  of  county 
conunissloners,  which  petltlmi  was  tiled  as 
directed  by  a  resolution  of  said  bmrd ;  that 
said  resoluUon  directed  the  coonly  attorney 
to  associate  with  blm  the  firm  of  Arnold 
A  Chase  and  Pete  Helton  to  represent  them 
in  sai4  proceedings,  and  that  the  coun^ 
attorney  refused  to  obey  the  instructions 
and  declined  to  prosecute  the  charges  pre- 
ferred In  said  proceedings.  Respondent  ad- 
mits that  be  appointed  B.  T,  Nance  as  spe- 
cial attorney  to  wait  upon  the  said  grand 
juiy  at  the  opening  of  the  March,  1013, 
term  of  court  in  and  for  Adair  county,  and 
etatn  that  tbe  conditions  existing  made  it 


Imperative  to  call  a  grand  Jury;  that  com 
plaint  was  general  throughout  the  county 
that  the  fuU-blood  heirs  of  deceased  allot- 
tees  were  not  b^g  protected,  and  respond- 
ent was  aware  that  the  ontsoing  county  at- 
torney, W.  A.  ScoflMd,  had  defined  to  obey 
the  instructions  of  the  board  of  county  com- 
missioners in  the  matter  of  presenting  the 
charges  above  set  out;  tliat  the  preset 
county  attorney,  W.  A.  WoodrutT,  had  also 
declined  to  act  in  the  matter ;  that  the  said 
Woodruff  bdd  attempted  to  appoint  W.  A. 
Scefleld  as  Mg  assistant,  which  said  recom- 
mendation was  not  confirmed,  but  rejected 
by  the  board  of  county  commissioners;  tliat 
he  was  informed  that  the  said  W.  A.  Wood- 
ruff and  tbe  said  W.  A.  Scofleld  would  per- 
haps be  investigated  by  said  grand  jury,  and 
in  order  to  have  an  absolutely  fair  and 
impartial  and  thorough  Investigation  con- 
ducted reiqmndait  appointed  B.  T.  Nance  as 
special  attorney  to  wait  upon  the  said  grand 
Jury.  Respondent  further  states  that  no 
objection  was  raised  to  the  appointment  of 
B.  T.  Nance  by  either  W.  A.  Woodrul^  W. 
A.  Scofleld,  or  the  relator,  W.  A.  Corley,  on 
the  ground  that  he  was  connected  with 
said  matters  or  would  be  a  material  wit- 
ness; that  the  grand  jury  appeared  In  open 
court  and  asked  for  special  tnstructions  with 
reference  to  the  duties  of  the  said  B.  T. 
Nance,  stating  that  W.  A.  Woodruff  bad 
appeared  before  tlie  grand  jury  and  pro- 
tested against  the  said  Nance  acting  in  tbe 
capacity  of  special  attorney  befbre  aald 
grand  Jury,  whereupon  the  court  specially 
instructed  tbe  grand  Jury  that  tiie  said  B.  T. 
Nance  was  to  appear  b^re  them  In  all 
matters  and  things  wherein  tbe  county  at- 
fldala  of  Adair  county  and  t^elr  associates 
were  to  be  investigated,  and  that  the  said 
W.  A.  Woodruff  ' would  aroear  In  all  oOiet 
matters.  Respondent  states,  further,  tbat  be 
Is  informed  the  aald  B.  T.  Nanoe  condoeted 
said  Investigallon  bonesUy  and  witbont  prej- 
udice toward  the  said  W.  A.  Qorl^  or  any 
one  else;  that  after  presentmeot  was  re- 
turned tbe  said  W.  A.  Woodruff  admitted 
big  disqualification  to  act  In  tbe  prosecu- 
tion of  said  caae^  and  respondent  appt^Ued 
R,  T.  Nance  to  act  as  qpedal  attonw?  to 
prosecute  said  case,  at  wtaose  reauest  re- 
qwndent  ordraed  tbe  appearance  ot  said  C 
F.  Bliss  and  W.  W.  Hastings  to  be  atered 
of  record. 

Concerning  the  alleged  remarks  in  the 
barber  shop,  respondoit  stetes  the  facts  to 
be  tbat  some  parties  were  in  the  barber 
shop  with  him  discussing  newspaper  ac- 
counts of  the  Investigations  by  tbe  state 
Ij^islatnre,  and  no  mention  was  made  of 
tbe  said  relator,  or  of  any  local  office,  or 
of  the  grand  Jury  then  in  session,  when  re- 
spondent in  that  connection,  and  referring 
only  to  tbe  Investigations  by  the  Legislatnre, 
quoted  from  a  Western  Oklalioma  newspa- 
per: "Oh !  you  little  officer^  don't  you  cry ; 
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yoo  will  be  tDves^ateA  and  1^."  In  sup- 
port of  ttds  atataaent  is  filed  an  alBdaTtt 
of  the  pnqiTtetor  ct  tin  terber  shop.  Re- 
ivondent  denteB,  farQwr,  tbat  be  ever  stat' 
ed  at  axky  lAiee  oa  any  occasion,  "I  can't 
go  back  on  W.  W.  Hasttogs  and  tiie  Wylles, 
for  tbcy  bare  pot  me  where  I  am,"  and  tbat 
he  has  coanaeled  or  advised  with  ttu  said  W. 
W.  Hastings  or  those  associated  with  him  in 
the  prosecntion  of  the  said  relator,  and 
denies  tbat  he  has  ever  by  word  or  act  In- 
dicated in  any  way  any  Mas  or  prejudice 
against  the  said  relator,  or  that  he  bad  any 
desire  to  deny  bim  his  conatltntional  rights. 

In  reference  to  the  allegation  relative  to 
the  ai^lntment  of  the  jury  commissioners 
at  the  December,  1912,  term  of  the  district 
conrt  of  Adair  connty,  respondent  states 
that  he  was  not  Informed  that  one  of  the 
commissioners  was  an  enemy  of  the  said 
W.  A.  Corley,  and  that  at  the  time  the  said 
commissioner  was  sworn  and  instructed  no 
protest  was  entered  against  the  appoint- 
moit  of  either  of  them ;  that  neither  of  the 
commissioners  had  a  case  pending  in  the 
coorts  of  Adair  county;  that  he  had  no 
knowledge  that  Frank  Howard,  Sr.,  one  of 
the  jnry  commissioners  appointed  by  re- 
apondent,  was  an  applicant  for  the  appoint- 
ment to  the  office  of  county  judge  in  the 
event  said  W.  A.  Corley  was  removed  f*om 
office  and  respondent  denies  that  said  com- 
mission was  appointed  for  the  purpose  of 
placing  names  in  the  jnry  box  who  had  any 
bias  or  prejudice  or  were  nnftiendly  to  said 
W.  A.  Oorley  or  any  other  person;  that  the 
men  composing  the  present  grand  jury  are 
men  of  highest  integrity,  and  are  discharging 
their  dnties  faithfully,  fairly,  and  Impar- 
tially. 

Accompanying  as  a  part  of  the  case  of 
both  relator  and  respondent  are  their  own 
and  a  large  number  of  affidavits  purporting 
to  ciHTOborate  the  8am&  All  of  the  evi- 
dence contained  in  the  affidavits  for  the  re- 
lator ts  specifically  denied  by  the  affidavit 
of  the  respondent  and  by  the  affidavits  of 
other  parties  who,  It  is  asserted,  were  ac- 
quainted with  the  focts.  If  we  assume  that 
the  averments  of  fact  set  forth  in  relator's 
petition,  lndQ)endent  of  the  contusions 
which  are  drawn  therefrom,  are,  standing 
alone,  anffident  to  authorize  the  Issuance 
of  the  peremptory  writ,  still  we  mast  hold 
that  on  the  showing  made  by  relator,  Mpon 
whom  ts  cost  the  burden  to  establish  bis 
case  by  a  preponderance  of  the  evidence,  he 
has  not  discharged  this  burden.  The  pre- 
ponderance of  the  evidence  is  against  him, 
and*  while  we  entertain  no  doubt  that  re- 
lator believes  and  is  confident  that  the 
court,  grand  Jnrors,  and  other  officers  who 
are  proceeding  against  him,  both  dvilly  and 
crtmlnally,  are  prejndiced  against  bim,  in 
Tiew  of  the  evidence  offered  by  Judge  Pitch- 
ford,  we  must  find  tbat  relator  has  failed 
to.  estatdlab  Ida  averments  of  blaa  and  praj- 


udice,  and  the  wKtt  imyed  for  la  denied, 
the  alternative  writ  quashed,  and  tba  pro-' 
ceeding  diandaaed. 


0  Okl.  Cr.  7U) 
BASHAM  V.  STATEL 

(Criminal  Court  of  Appeals  of  Oklahoma. 
AptU  0,  tOlS.) 

Appeal  from  District  Court,  (Mtlahoma 
County;  Geo.  W.  Clark,  Judge. 

T.  J.  Basham  was  convicted  of  obtaining 
property  under  false  pretenses,  and  appeals. 
Dtsmlssed. 

J.  Q.  A.  Harrod,  of  Oklahoma  City,  for 
plaintiff  in  error.  Cbaa.  West,  Atty.  Otfi.* 
Smith  C.  Malson,  Aast  Atty.  Oen.,  and  Cland 
Davenport,  for  the  State. 

PBR  CURIAM.  Plaintiff  tn  error  was 
convicted  in  the  district  court  of  Oklahoma 
connty  on  an  information  whldi  charged  the 
crime  of  obtaining  property  under  false  pre- 
tenses from  one  A.  M.  Debolt,  in  said  coun- 
ty, on  or  about  September  1,  1911,  and  was 
in  accordance  with  the  verdict  of  the  jnry 
sentenced  to  pay  a  fine  of  $1,620,  and  In  do- 
fault  of  the  paym^t  of  said  fine  to  be  con- 
fined In  the  county  jail  until  the  same  la 
satisfied  as  by  law  provided.  B^m  this 
judgment  an  appeal  was  attempted  to  ba 
taken  by  case-made. 

January  13,  1913,  the  Attorney  General 
filed  a  motion  to  dismiss  the  appeal  for  the 
following  reasons:  "Because  the  record 
discloses  that  this  Is  an  attempted  appeal, 
by  case-made  alone,  from  a  judgment  of 
conviction  for  a  felony  rendered  in  the  dis- 
trict court  of  Oklahoma  county  on  the  Sth 
day  of  July,  1912,  at  which  time  the  conrt 
granted  30  days  to  plaintiff  to  pr^re  and 
serve  case-made  on  the  county  attorn^. 
Thereafter,  to  wit,  on  the  3d  day  of  August, 
1912,  the  trial  conrt  granted  30  days  addi- 
tional to  the  time  theretofore  granted  In 
which  to  prepare  and  serve  said  case-made. 
Thereafter,  to  wit,  on  September  3,  1912, 
the  court  granted  80  days  additional  to  the 
time  theretofore  granted  In  which  to  prepare 
and  serve  said  case-made,  making  a  total 
of  90  days  from  the  Sth  day  of  July,  1912,  in 
which  to  prepare  and  serve  said  case;  mid 
90  days  expiring  on  and  with  the  3d  day  of 
October,  1912.  Thereafter,  to  wit  on  the 
4th  day  of  October,  1012,  the  trial  court  at- 
tempted to  make  another  and  additional  or- 
der extoiding  time  to  prepare  and  serve 
such  case,  as  also  attempted  orders  of  Oc- 
tober 31,  1012,  and  November  30,  1912;  but 
such  orders  were  wholly  void,  because  the 
jurisdiction  the  court  to  make  any  order 
extending  time  to  serve  case  after  the  order 
of  September  3,  1912,  expired  on  and  with 
October  8,  1912.    Said  caae-mada  waa  not 
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served  upon  the  county  attorney  ontll  the 
iTth  day  of  December,  1012." 

Tiom  an  examinatlou  of  tbe  recoTd  we 
find  that  It  does  not  contain  a  certificate  of 
the  clerk  of  the  district  court,  certifying  to 
the  record  i>roper.  Upon  a  hearing  this  day 
bad  on  the  motion  of  the  Attorney  General 
to  require  good  and  BulBdent  appeal  bond, 
the  court  flnda  that  no  auffl<dent  bond  has 
been  given  in  said  cause,  and  further  finds 
that  said  case-made  was  not  served  within 
the  time  properly  allowed  by  the  court,  and 
that  the  motion  to  dismiss  should  be  sus- 
tained. 

The  purported  appeal  is  therefore  dis- 
missed, and  the  cause  remanded  to  the  dis- 
trict court  of  Oklahoma  county,  with  direc- 
tion to  enforce  Its  judgment  and  sentence 
t&er^n. 


(87  Old.  1) 

BANK  OV  AMES  t.  Lumi  et  aJ. 
<SapreiiM  Ckmrt  of  Oklahoma.    Feb.  11,  191S.) 

fSvllabm  by  the  Court.) 

1.  ChATTEX  SfORTOAGES  d   60*)— EIXECUTZOII 

— Attestation. 

Under  section  3583,  Wilson's  Rev.  Sc  Ann. 
St  190^  in  force  prior  to  the  takioK  effect  of 
section  4427,  Comp.  Laws  1909,  it  was  required 
that  a  mortga^  of  personal  property  must  be 
signed  by  the  mortgagor  in  the  presence  of  two 
persons,  who  must  sTni  tbe  same  as  witnesses 
tiiereto;  and  no  further  proof  of  acknowledg- 
ment was  required  to  adndt  It  to  be  filed. 

[Ed.  Note— For  other  eases,  see  CbaHel 
Mortgages.  Cant  Dig.  |  116;  Dee.  Dig.  |  00.*] 

i.  Chattel  Mobtgaoes  60*)— AxnsTATion 

— INTEBEST  or  WITNESSES. 

The  statute  in  snch  cases  made  no  express 
limitation  or  prohibition  as  to  any  class  of  per- 
sons who  could  act  as  witnesses.  It  was  silent 
as  to  the  interest  of  the  witnesses,  and,  when 
signed  in  the  manner  prescribed,  was  entitled 
to  be  admitted  to  and  filed  In  the  office  of  the 
register  of  deeds.  Farmers'  State  Bank  r. 
Spencer,  12  OkL  687,  78  Pae.  297. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |  116;  pec  Dig.  |  60.«] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Major  County; 
M.  C  Garber,  Judge. 

Creditor's  bill  by  the  Bank  of  Ames 
against  Henry  liehr  and  others.  Judgment 
for  defendants^  and  plaintiff  brings  error. 
Affirmed. 

BuBb  ft  Steen,  of  Bnid,  for  plaintiff  In 
error.  W.  O.  Woolman,  of  Watonga,  for  de- 
fendants In  error. 


SHARP,  G.  It  IB  insisted  by  plaintiff  in 
error  that  the  chattel  mortgages  executed 
by  Henry  Lehr  to  the  Citizens'  State  Bank  of 
Okeeue,  dated,  respectively,  January  11,  1908, 
and  May  2,  190S,  are  void  as  to  the  plaintiff 
in  error,  who  was  a  judgment  creditor  of  the 
mortgagor  at  the  time  of  tbe  execution  of 


Bald  mortgages,  because  of  the  fact  that  one 
or  both,  of  the  aidncilfalBK  witness d<  to  aaid 
mortgages  were  officers  and  stodcholders  at 
Hie  m'>rtgagee  bank;  lienoe  Intwested 
parties  and  disqualified  In  law  as  witncasoa. 
It  is  agreed  In  the  stlpulattons  that  T.  H. 
Graintil.  one  <tf  Uie  snbscrUdnff  wituaaea 
to  each  of  tile  mwtgages  la  question,  was 
both  an  officer  and  stockholder  of  the  dti- 
zena'  State  Bank  at  the  time  said  mortcages 
were  exectted.  Said  mortgagee  each  had 
two  subacrlhing  witnesses ;  the  first,  in  ad- 
dition to  the  name  of  T.  H.  Grennell,  wsa 
signed  and  executed  In  the  presoioe  of  Ol  O. 
Graalman.  The  testimony  as  to  the  Intnest 
of  these  witnesses  is  not  clear;  but;  In  view 
of  our  conclusions,  it  is  not  material. 

[IT  It  will  be  observed  that  both  mortgaces 
were  executed  prior  to  the  taking  effect  of 
the  act  of  Blay  22, 1908  {Sees.  Law  1907-06^ 
p.  660;  Oomp.  Iaws  1909.  %  4427),  whlcb 
expressly  provides  that  a  diattel  mwtgage 
may  be  either  attested  by  acknowledgmeat 
before  any  person  authorized  to  take  ae- 
knowledgmwts  of  deeds,  or  It  may  be  sign- 
ed and  validated  by  the  signature  of  two 
persons  not  Interested  therein;  and  tbAt 
mortgages  so  executed  shall  be  admitted  to 
record.  The  law  in  force  at^the  time  that 
the  mortgages  attacked  were'executed  was 
section  3683,  Wilson's  Bev,  ft  Ann.  Bt  190B, 
whldi  reads:  *'A  mort«[age  of  perscmal  prop- 
erty mwt  be  signed  by  the  mortgagor  In  the 
presence  of  two  persons,  who  must  dgn  Uie 
same  as  witnesses  thereto,  and  no  further 
proof  or  acknowledgment  is  required  to  ad- 
mit it  to  be  filed." 

[2]  In  Watts  T.  First  Nat  Bank,80kL6«B^ 
68  Pac.  782,  this  movision  of  the  statute  was 
construed  by  tiie  territorial  Suprane  Court* 
where  it  was  said:  *^e  statute  makes  no 
express  limitation  or  iffohibltion  as  to  any 
class  or  kind  of  pomns  who  shall  acb  a« 
witnesses.  It  Is  ^ent  as  to  the  Interest  or 
lack  of  Interest  the  witnesses;  and  tlw 
only  requisite  expressly  required  Is  that  it 
^11  be  signed  by  two  persons  as  witnesses* 
and,  when  tills  Is  done,  It  shall  be  admitted 
to  fillip  in  the  office  of  the  register  oC 
deeds." 

The  question  was  next  before  this  court  in 
Farmers'  State  Bank  et  al.  v.  Spencer,  12 
Okl.  607,  73  Pac  207.  There  It  was  shown 
that  one  Helton  was  a  stockholder  in  tho 
Farmers*  State  Bank,  tiie  holder  of  the  chat- 
tel mortgage,  and.  being  such  stockholder, 
was  a  party  In  Interest;  and  it  was  claimed 
that  his  Int^st  as  a  stockholder  disquall'- 
fied  him  from  acting  In  the  capacity  of  a  wit- 
ness to  the  mortgage.  The  former  decision 
of  the  court  In  Watts  v.^  First  Nat.  Bank, 
supra,  was  adhered  to;  the  court  observing: 
"Now  this  seems  to  be  the  only  requirement 
[referring  to  the  statute]  and  the  only  lim- 
itation placed  uF>on  the  subject  by  the  Leg- 
islature ;  and  It  does  not  seem  to  us  that  the 
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court  abonld  add  to,  d«tract  from,  or  require 
other  or  different  qualiflcatlons,  on  the  part 
of  sach  witnesses,  than  such  as  the  Leglsla- 
tore  In  Its  wisdom  has  seen  fit  to  prescribe." 
The  action  of  the  trial  court  in  excluding 
the  mortgage  from  evidence,  for  the  sole  rea- 
son that  it  was  witnessed  by  a  stockliolder 
of  the  bank,  was  held  to  constitute  reversi- 
ble error.  In  Kee  v.  Ewlng  et  al.,  17  Okl. 
410,  87  Pac.  297,  the  court  had  under  con- 
sideration a  kindred  statute.  Section  888, 
Wilson's  Rev.  &  Ann.  St  1903  (section  1195, 
Comp.  Laws  1909).  There  two  of  the  mort- 
gages were  acknowledged  before  a  notary 
public,  who  was  at  the  time  the  cashier  of 
the  bank.  After  referring  to  the  case  of 
Watts  T.  First  Nat  Bank,  supra.  It  was  held 
that,  there  b^ng  nothing  upon  the  face  of 
the  instrument  which  disclosed  any  interest 
therein  by  any  third  person,  the  mortgage 
was  entitled  to  record  In  the  office  of  the  reg< 
later  of  deeds,  notwithstanding  the  fact  tliat 
the  mortgagee  was  president  and  the  notary 
public  taking  the  a<^owledgment  the  cash- 
ier of  and  a  stockholder  in  the  bank  at  the 
time;  and  that  said  mortgage,  being  record- 
ed, operated  as  notice.  In  Ardmore  Nat 
Bank  V.  Bri^s  Machinery  &  Supply  Co.  et 
al.,  20  Okl.  427,  94  Pac.  533,  23  U  R.  A. 
(N.  S.)  1074,  129  Am.  St  Rep.  747,  16  Ann. 
Obs.  133,  the  case  was  one  arising  In  the 
Southern  district  of  the  Indian  Territory. 
It  was  there  held  by  this  court  that  the  ac- 
knowledgment of  a  deed  of  trust,  executed 
by  a  corporation  grantor  to  secure  the  pay- 
ment of  certain  promissory  notes,  was  a  min- 
isterial act;  that  where  such  an  Instrument 
was  acknowledged  by  a  notary  public,  who 
was  at  the  time  a  director  and  treasurer  of 
the  grantor  corporation,  and  also  Indebted 
for  uiQMtid  subscriptions  to  Its  stock,  which 
fact  was  known  to  the  grantor,  but  there 
was  nothing  on  the  face  of  the  instrument  or 
admowledgment  indicating  such  relationship, 
the  deed  of  trust  was  entitled  to  r^istra- 
tloD,  and  the  registry  thereof  was  notice  to 
subsequent  purchasers,  incumbrancers,  and 
lienors. 

The  mle  announced  and  followed  by  the- 
territorial  Supreme  Court  does  not  commend 
Itself , to  the  writer  of  this  opinion,  and,  we 
believe.  Is  contrary  to  the  weight  of  author- 
ity; but,  having  been  followed  by  that  court 
for  more  than  18  years,  we  hesitate  to  an- 
nounce a  contrary  rule,  particularly  in  view 
of  the  fact  that  the  objection  has  been  met 
by  the  Legislature,  and  the  mischiefs  and 
abuses  to  which  continued  recognition  of  the 
mle  might  lead  were,  by  the  act  of  May  22^ 
190S,  supra,  fully  obviated. 

The  other  errors  assigned,  not  being  ar- 
gued, are  deemed  to  have  been  waived.  The 
Judgment  of  the  trial  court  should  therefore 
be  afflrmed.' 

PEA  GDRIAH.   Adopted  In  whol& 


 or  Old.  19) 

yOUNG  et  al.  r.  CHAPMAN. 
(Supreme  Court  of  Oklahoma.   Feb.  11,  .1913.) 

tlilv(la^  "by  the  Ooitrt.) 

1.  Ejectment  (8  15*)— TnxE  to  Maintain— 
Defenses—Unexpibed  Lease. 

In  ao  action  in  ejectment,  plaintiff  must 
recover  on  the  strength  of  bis  own  title,  and 
not  on  the  weakness  of  bis  adversary's,  and 
where  both  partiee  claim  title  from  a  common 
source,  all  things  else  being  equal,  the  first  con- 
veyance, although  only  a  lease,  if  valid  and 
unexpired,  will  entitle  defendant  to  a  judgment 
as  againat  plaintiff  who  claims  under  a  deed. 
See  the  opinion  for  the  facts. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  S$  59-62 ;  Dec  Dig.  {  IB.*] 

2.  Statks  (S  9*>— Tkbb£tobt— Leasu— yAUD* 

irr— Rbgistiution. 

Instruments  executed  in  the  Indian  Terri- 
tory prior  to  etatehood,  which  were  valid,  un- 
der the  laws  in  force  In  that  jnrisdictloD,  with- 
out registration,  are  valid,  after  statehood,  not- 
witlistanding  noncompliance  with  registration 
laws  extended  over  and  put  in  force  in  the 
state  by  the  Eaabllng  Act  and  the  Schedule  to 
the  Constitacion.  Armstrong,  Byrd  &  Co.  v. 
Phillips,  28  OkL  808,  115  Pac.  870. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  5  4 ;  Dec.  Dig.  i  9.*] 

3.  Vendor  and  PuacHASEs  (i  232*)— Sale  bt 
Landlobd— Notice  to  Pubchaber. 

Under  the  laws  in  force  in  the  Indian  Ter- 
ritory prior  to  statehood,  where  a  tenant  is  In 
the  actual,  open,  and  uduslve  jtossessioa  ot 
real  estate  at  the  time  it  Ib  sold  by  his  land- 
lord, the  purchaser  is  chargeable  wlUi  nottee  of 
all  the  lf«al  or  eQuitabla  rights  of  the  tenant 
therein. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  540-545,  548-562; 
Dec.  Dig.  i  232.*] 

Commissioners'  Opinion,  Division  No,  1. 
Error  from  District  Courl^  Hn^iea  County; 
John  Caruthers,  Judge. 

Action  by  James  A  Chapman  against  L.  C. 
Toupg  and  Johh  Adams.  Judgment  for 
plaintifr,  and  defendants  bring  emtr.  Be- 
versed. 

Lewis  C.  Lawson,  of  Holdenville,  for  plain- 
tifls  In  error.  Bfajm,  Bogm  &  Harris,  of 
HoldenvUI^  for  deCmdant  tn  ariw. 

ROBERTSON,  C.  This  action  la  eject- 
ment was  commenced  Ln  the  district  court  of 
Hughes  county  on  December  20,  1909.  Trial 
was  had  to  a  Jury  on  November  22,  1910, 
resulting  in  a  verdict  by  direction  of  the 
court,  in  favor  of  plaintiff  and  against  de- 
fendants, for  the  possession  of  the  land  in 
controversy  and  for  damages.  Motion  for 
new  trial  being  duly  presented  and  overrul- 
ed, defendants  appeal,  and  assign  many  al- 
leged errors  of  the  trh^l  court,  any  one  of 
which,  as  they  contend,  woold  be  Boffldent  to 
authorize  a  reversal  of  the  jndgmmt  entered 
In  the  lower  court 

The  first  question  to  challenge  our  atten- 
tion Is  the  instruction  of  the  court  to  the  ef- 
fect that  defendant  In  error.  Chapman,  had 
the  legal  title  to  the  land  In  controversy,  and 
therefore  was  oitltled  to  recover.  Tlie  fkicts 
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rdaOTfl  to  this  mbject  an  as  follows:  the 
land  Bongbt  to  Ik  recovered  is  part  ot  an  al- 
lotment, set  apart  from  the  general  domain 
of  the  Greek  Nation,  to  the  heirs  of  Ida 
McCosar,  a  fall-blood  Greek  Indian,  who  died 
on  or  about  the  16th  daj  of  July,  1900.  leav- 
Ins  snrrlving  her  her  fiither,  Bonnie  Mc- 
Goear,  Elliott  HcCosar,  a  brother,  and  Kate 
Gooden,  nSe  McCosar,  a  sister,  all  fall-blood 
Creek  Indians.  Bmmie  McCosar,  the  father, 
was  the  guardian  of  Kate  and  Blliott;  the 
mother  having  died  before  Ida. 

On  August  25,  1905,  Bnnnle  McCosar,  the 
father  and  guardian,  leased  the  land  in  qtnes- 
tlon  for  a  period  of  five  years,  to  J.  J.  Arm- 
strong, who,  for  a  valuable  consideration, 
sold  and  transferred  the  same  to  plalntlfC  In 
error  L.  G.  Young,  who  sublet  the  same  to 
John  Adams,  the  other  plaintUf  in  error,  and 
who  held  and  occupied  said  land  at  the  time 
this  action  was  Instltnted.  It  appears  that 
on  July  10,  1807,  Bunnie  McCosar  and  wife 
attempted  to  convey  said  lands  to  the 
Hughes  County  Land  Company;  that  on 
September  2S,  1007,  they  also  attempted  to 
convey  the  same  to  the  Sherman  Land  Com- 
pany ;  that  on  September  26, 1007,  Kate  Good- 
en  attempted  to  convey  the  same  to  the  Sher- 
man Land  Company;  that  on  December  17, 
1909,  the  said  Sherman  Land  Company  at- 
tempted to  convey  the  same  to  Chapman,  the 
defradant  in  error ;  that  on  October  5,  1900, 
Bonnie  McCosar  and  wife,  Kate  Gooden  and 
husband,  and  Elliott  McCosar,  joined  In  an- 
other deed  to  Chapman,  which  last-named 
deed  was  approved  by  the  county  court  of 
Hughes  county  on  the  same  date. 

[1]  Gonnsel  for  plaintiff  in  error.  In  an 
elaborate  brief.  Insists  that  we  pass  upon  the 
question  of  the  title  to  the  land  in  contro- 
versy. This  is  wholly  unnecessary  except  in 
so  far  as  the  decision  of  this  case  is  con- 
cerned. The  record  before  us  does  not  con- 
tain sufflcieut  necessary  facts  to  warrant  thin 
court  In  attempting  to  pass  upon  the  whole 
title,  and  the  character  of  the  estate  claimed 
by  plaintiffs  in  error  Is  not  such  as  will 
permit  them  to  Insist  upon  such  determina- 
tion. There  can  be  no  dispute,  however,  but 
that  Bunnie  McCosar  and  bis  two  children, 
Elliott  McCosar  and  Kate  Gooden,  n€e  Mc- 
Cosar, were  the  owners  of  the  land  In  con* 
troversy  under  the  facts  of  this  cas^  at  the 
time  they  executed  the  lease  to  Armstrong 
and  whether  they  took  by  Inberltance  or  pnr- 
chase,  or  whether  the  land  constitated  an  an- 
cestral estate,  or  whether  it  was  a  new  ac- 
quisition, need  not,  of  necessity,  concern  us 
at  this  time.  Under  the  doctrine  first  an- 
nounced in  this  court  In  Hancock  v.  Mutual 
Trust  Co.,  24  OkL  SOI.  103  Pac.  666,  and 
Hoteyabl  et  al.  v.  Vaughn  et  al.,  32  Okl.  SOT, 
124  Pac.  63,  and  later  by  the  Supreme  Court 
of  the  United  States  in  Mullen  et  aL  v. 
United  States,  224  U.  S.  448,  32  Sup.  Ct  494, 
CO  L.  Ed.  834,  the  fee  to  the  hmd  In  ques- 
tioQt  at  the  death  of  Ida  McCosar,  passed  dl< 


(OkL 

reeOy  to,  and  Tested  in,  belra,  and  Uie 
same  became  Immedlatdy  alienable;  the  Act 
of  Congress  of  AprU  21,  1901,  c  1402,  33 
Stat  L;  201,  having  removed  all  restric- 
tions thereon.  Godfrey  v.  Iowa  Land  & 
Trust  Co.,  21  Okl.  293,  95  Pac.  792;  Goat  v. 
U.  S.,  224  U.  8.  468,  82  Sup.  Ct  644,  66  L. 
Ed.  841;  Rentie  et  al.  v.  McCoy  et  aL,  128 
Pac  244;  also,  Parkinson  v.  Skelton,  128 
Pac.  130.  The  heirs  of  Ida  McCosar  took 
the  land  described  imder  and  by  virtue  of 
section  28  of  the  Original  Creek  Agreement 
(Act  March  1,  1001,  c.  676.  31  Stat.  L.  863» 
free  from  restrictions.  Therefor^  if  the 
heirs  of  Ida  McCosar  took  said  land  free 
from  restrictions,  and  with  full  power  to 
alienate,  it  necessarily  follows  that  the  lease 
to  J.  J.  Armstrong,  executed  August  26, 1905, 
was  valid  (Groom  v.  Wright,  30  OkL  652, 121 
Pac.  215),  and  this  lease  having  been  execut- 
ed long  prior  to  the  deed,  under  which  de- 
fendant in  error  claims,  vested  in  plaintUb 
in  error,  so  tar  as  the  right  of  possesion  la 
concerned,  a  title  superior  to  ttiat  of  defoid- 
ant  in  error.  In  other  words,  defendant  In 
error,  claiming  title  to  said  land  through  a 
deed  executed  subsequent  to  tlie  lease,  took 
the  same  subject  to  the  rights  of  plainttfh  in 
error,  who  were  rightfully  In  possession  of 
the  premises  at  the  time  of  the  commence- 
ment of  this  action.  In  an  action  in  eject- 
ment begun  in  the  Indian  Territory,  prior 
to  statehood,  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  not  on  the 
weakness  of  his  adversary's,  and  where  boUi 
parties  claim  title  and  right  of  iK)sse8a3on 
from  a  common  source,  all  things  else  being 
equal,  the  first  conveyance,  though  bat  a 
lease,  if  valid  and  unexpired,  will  entitle  de- 
fendant to  a  judgment,  as  against  plaintiff, 
who  claims  under  a  deed.  It  Is  contended, 
however,  in  this  connection,  that,  the  execu- 
tion of  the  lease  not  having  been  proved,  the 
judgment  should  not  be  reversed,  liaving 
been  entered  for  the  right  party.  This  con- 
tention cannot  be  sustained.  Tba  anvene  la 
true. 

[2]  It  is  also  further  urged  that  the  lease 
was  void  for  tliat  it  had  never  been  record- 
ed. Such  a  lease  as  the  one  under  cohsider- 
atlon,  having  been  executed  In  the  Indian 
Territory  prior  to  statehood,  was  valid,  and 
its  validity  was  In  no  wise  impaired  by  the 
advent  of  stat^ood,  and  the  extension  ot 
the  Oklahoma  recording  laws.  In  Arm- 
strong, Byrd  &  Co.  v.  PhllUps,  28  OkL  808. 
116  Pac.  870,  it  is  said  in  the  syllabus:  *an- 
struments  executed  in  the  Indian  Territory 
prior  to  statehood  which  were  valid,  under 
the  laws  in  force  In  that  jurisdiction,  with- 
out registration,  are  valid  after  statehood, 
notwithstanding  noncompliance  with  the  reg- 
istration laws  extended  over  and  put  in  force 
in  the  state  by  the  Enabling  Act  and  the 
Schedule  to  the  Constitution."  Tills  antlior- 
ity  sustains  fully  the  validity  of  tlie  lease  aa 
to  the  objection  urged  against  IL 
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19}  It  Is  next  insisted  hy  defeodant  In  er- 
ror that  even  tbough  the  validity  of  the 
leue  be.  sustained,  .though  not  recorded, 
Cbapman,  the  purchaser  of  the  title,  bad  no 
actual  notice  of  plalutiffia  In  error's  adverse 
plalms  or  of  their  possession  of  the  premises. 
In  Whltham  v.  Lehmer,  22  Okl.  627,  98  Pac. 
351,  It  l8  held  that  where  a  tenant  Is  In  the 
actual,  o^en,  and  exclusive  i>oe8e8aion  of  reaJ 
estate  at  the  time  It  Is  sold  by  bis  landlord* 
tbe  purchaser  Is  chargeable  with  notice  of 
all  the  legal  or  equitable  rights  of  the  tenant 
therein.  See,  also,  Simmons  Creek  Coal  Co. 
T.  Doran,  142  U.  S.  417,  12  Sup.  Ct  239,  3C 
U  Ed.  1063;  Wade  on  Notice,  |  275;  Dev- 
lin on  Deeds,  |  770;  Jones  on  Landlord  & 
Tenant,  |  427;  Jowers  v.  Phelps,  Adm'r,  .S3 
Ark.  465;  Friedlander  t.  Bydw  6t  al.,  30 
Neb.  783,  47  N.  W.  83,  9  L.  B.  A.  700.  Thus, 
even  though  the  deeds  from  McCosar  and 
children  to  Chapman  were  valid  and  con- 
veyed good  title,  yet  the  lease  b^g  also 
vaUd,  and  of  prior  date.  Chapman  would 
take  the  land  siUtJcct  to  the  tenant's  legal 
and  equitable  rights,  and  toaamoch  as  the 
plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title,  and  not  on  the 
weoJoues  of  his  adversary's,  thfs  in  itself 
would  require  the  reversal  of  the  Judgment 
herein.  It  might  be  well  in  passing  to  say 
that  there  is  amide  evid^ce  in  the  record  to 
warrant  a  Jury  in  finding  tliat  Chapman  had 
actual  notice  of  the  possession  of  the  prem- 
ises by  plaintiffs  in  error. 

It  is  therefore  unnecessary  to  pass  on  the 
other  questions  raised  by  plaintiff  in  error. 
For  the  various  reasons  hereinabove  no- 
ticed. It  necessarily  follows  that  Uie  Judg- 
ment of  the  district  court  of  Holies  otmuty 
should  be  reversed. 

FBROUBIAIL  Adopted  In  whole, 


(X7  Okl.  24) 

OAUI/r  LUBIBBR  00.  T.  ATOHISON,  T. 
ft  S.  F.  RT.  CO. 

(Supreme  Court  of  Oklahoma.   Feb.  IL  1913.) 
rfiVOs&as  fry  the  Oowi.) 

1.  CAERIEBS  a  100*)— IWTEBSTATB  SHlPMlNTe 

—Last  OoNifKcniTo  Carrikb— Deuubeaoe. 
The  last  connectiiic  carrier  of  an  interstate 
shipment  has  authority  to  apply  the  proper  in- 
tecstate  tarilEB,  and  collect  demniTage  dw,  on 
foreign  cars  in  its  possession,  which  have  been 
used  in  transporting  interstate  riiipments. 

[Bd.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  ii  427-433 ;  Dec.  Dig.  |  100.*] 

X  GaBBUBS  (i  100*)— iHTBanATK  SHIPICKin>— 

Ijekh  job  Dkicubeaob. 

A  carrier,  engaged  In  transporting  inter- 
state commerce,  has  a  Uen  for  demorrage 
diarges  on  the  shipment  left  in  a  car  after  the 
expiration  <tf  the  nee  time  allowed  by  the  in- 
tentate  tariffs  under  which  tin  shipment  was 
made. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
CenL  Dig.  H  427-433;  DeeTDIg.  |  lOa*] 


3.  Cakbubs  <|  100*)— Deuubbaob  Oeabqes 
— Lmn— Waivm. 

A  carrier  does  not  waive  its  lien  for  de- 
murrage charges  on  shipments  left  In  cars  aft- 
er the  "free  time"  for  unloading  same  has  ex- 
pired, notwithstanding  the  carrier  has  "spot- 
ted" the  car  and  has  permitted  the  conaiKnee 
to  remove  a  portion  of  the  shipment.  Sucli  a 
delivery  on  toe  part  of  the  carrier  is  not  an 
unconditional  delivery,  but  is  a  qualified  deliv- 
ery for  the  purpose  of  permitting  the  consignee 
to  remove  the  shipment  within  flie  "free  tfine" 
allowed;  if  more  time  Is  used  than  allowed  by 
the  tariffs  in  force,  the  carrier  may,  to  enforce 
its  Uen  for  demurrage,  take  possession  of  the 
car,  notwithstanding  a  part  of  the  cargo  has 
been  unloaded  by  the  consignee. 

[EH.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  427-483 ;  Dec.  D^.  i  100.*] 

fAddiHotuH  SvUabiu      BUtortal  Staff.) 

4.  CASaiEBS  (!  100*)— IirrEBSTATS  Shxpubmt 

— Demubbaob— "Orasa  GHABoaa." 

Demurrage  Is  one  of  the  "other  charges" 
antborized  by  section  2  of  the  Uepbnm  Act 
(Act  June  2d.  1006,  c.  3581.  34  StaL  084  [U. 

5.  Comp.  St  Bupp.  1911,  p.  1288]). 

Carriers, 

Ctent  Dig.  H  427-488 ;  Dec.  Dig.  |  100.*] 

Commissioners*  Opinion,  Dtviaion  Na  1. 
Error  from  Oklahoma  County  Oourtj 
Booker,  Judge. 

Action  by  the  Gault  Lumber  Company 
against  the  Atdilson,  Topeka  &  Santa  Ft 
^ilway  Company.  Judgment  for  defendant* 
and  plaintiff  brings  .error.  Affirmed. 

Warren  K,  Snyder,  of  Okloboma  Gl^,  for 
plaintiff  In  error.  Cotttaii^m  ft  Bledsoe 
and  Charles  H.  Woods,  all  of  (ttlahoma 
City,  for  d^endant  In  error. 

ROBERTSON,  C  This  Is  an  action  in 
replevin  to  recover  possession  (tf  cwtaln 
lumber  contained  In  car  No.  1X112,  Initials 
8.  W.,  of  the  value  of  f820JM>,  and  certain 
other  lumber  contained  In  car  No.  70887,  Int 
tlalB  M.  K.  ft  T.,  of  tbe  value  of  102.01.  Hie 
cause  was  tried  to  tbe  court,  wlcbont  a  Jurr, 
on  an  agreed  statement  of  fftcts  (and  otbw 
evidence). 

The  screed  statement  reads  as  follows: 
"That  the  two  cars  containing  the  lumber 
and  building  material  Involved  In  tbe  above- 
entitled  cause  bear  numbers  and  initials  as 
follows:  *&  W.  No.  18112,'  and  'M.  K.  ft  T. 
No.  70897.'  That  car  S.  W.  No;  18112,  and 
the  shipment  therein  contained,  originated 
from  Mlnden*  In  tiie  state  of  Louisiana. 
That  the  car  M.  K.  ft  T.  No.  70897,  and  tbe 
lumber  and  material  therein  contained,  orig- 
inated and  was  shipped  from  Oroveton,  in 
the  state  of  Texas.  That  tbe  car  8.  W.  Na 
18112,  reached  the  tracks  of  the  Missouri, 
Kansas  ft  Texas  Railway  Company  at  Okla- 
homa Gl^  on  the    day  of  ' 

That  the  Oault  Lumber  Company  was  noti- 
fied of  the  arrival  of  car  Na  13112  at  8:20 
o'clock  a.  m.  on  the  26th  day  of  June,  1908. 
That  the  Ganlt  Lumber  Company  was  noti- 
fied of  the  arrival  of  car  Na  70397  at  8:80 
o'doc*  a.  m.  on  tiie  24th  day  of  June,  1906. 

•flte  sum  easss  MS  asms  teple  sa«  ssetlon  miHBBB  la  Dse.  Dig.  *  JUS.  Dig.  Ksy-No.  flsrlM  A  Rw'r  Xb4«^ 
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TtOit  car  No.  13112  wu  let  on  the  spur 
track  of  the  defendant  at  the  rear  of  the 
place  of  business  of  the  plalntifF,  the  Oault 
Lumber  Ciompany,  In  Oklahoma  City,  at  5 :10 
o'clock  p.  m.  of  Jane  28.  1908.  That  car 
No.  70397  was  actually  set  or  placed  on  the 
track  of  the  defendant  In  the  rear  of  the 
place  of  business  of  the  plalntllf  In  Okla- 
homa Olt;,  state  of  Oklahoma,  at  S:10  p.  m. 
on  the  2d  day  of  July,  1908.  That  car  No. 
13112  was  locked  by  the  defendant  on  the 
8d  day  of  July,  1908,  at  10  o'clock  a.  m.  of 
said  day.  That  car  No.  70397  was  locked 
^  the  defendant  at  8 :30  o'clo<^  a.  m.  July 
7,  1908.  That,  at  the  Ume  said  cars  were 
locked,  they  contained  the  lumber  described 
and  set  out  In  plaintiff's  petition  and  aiffi- 
davlt  of 'i^plevin,  and  the  said  cars  had  been 
unloaded,  .sare  and  except  lumber  contained 
In  than  at  the  tbne  they  were  locked  by  the 
defendant  It  la  stipulated  and  agreed  that 
this  agreement  as  to  the  facts  and  the  ex- 
tent herein  agreed  shall  not  be  considered 
aa  being  a  full  agreement  as  to  all  the  facts, 
but  tlw  other  tfalDlKs  necessary  to  make  out 
a  cause  or  make  a  defense  may  be  proven 
by  the  parties  acting  throi^b  their  attor- 
neys just  as  though  this  agreement  had  not 
been  entered  into."  The  evidence  further 
shows  that  immediately  after  the  expiration 
of  the  48  hoars  "free  time,"  allowed  by  the 
railway  company  for  unloading  these  cars, 
had  expired,  demand  was  made  by  the  rail- 
way company  for  p^ment  of  demurrage 
charges,  on  each  car,  at  tlie  rate  of  $1  per 
day  for  each  day  after  the  so-called  "free 
time"  had.. expired;  that  the  plaintiff  re- 
fused to  pay  the  same;  ■  and  that  tiiereupon 
the  nUway  company  took  possession  of 
faid  cars  and  locked  the  doors,  whereupon 
plaintiff,  brought  replevin.  Judgment  was 
entered:  in  favor  of  the  railway  company, 
and -the  plaintiff,  feeling  aggrieved,  brings 
error.  _ .  , 

Three  separate  propositions  are  raised  and 
urged  by  plaintiff  la  error  In  the  presenta- 
tion ot  this  case,  via.:  First,  that  the  de- 
fenda,nt  was  not  tlie  proper  party  to  collect 
this  demurrage  charge,  because  -it  did  not 
own  the  cars  in  which  the  freight  was  load- 
ed; second,  that  .tbe  law  did  not  give  the 
defendant  a  lien  for.  demurrage  charges; 
and,  .tiilrd,  if  the  law  did  give  a  Uen,  that 
Um  was  waived  by  delivery  of  the  ship- 
ments.. 

.  [1]  The.  proposition  first  above  set  out  is 
thoroughly  and  completely  disposed  of  by  de- 
fencbint  in  error  in  its  brief,  wherein  it  is 
^owji:. 

.  First  That  it  was  the  last  connecting  car- 
rier ot  an  interstate  shipment  U.  S.  v. 
Stockyards  Ca  (a  C.)  162  Fed.  0S6;  BaU- 
way  Co.  V.  Wichita  who.  Gro.,  55  Kan.  525, 
40  Pac.  899;  Railway  Co.  y.  Rock  island, 
109  111.  135,  60  Am.  Rep.  606;  Ky.  Wagon 
Ufg.  Go.  T.  R.  R.  Co.,  98  Ky.  152.  $2  S.  W. 
685,  36  L.  R.  A.  850,  66  Am.  St.  Rep.  326; 
Heymaun-T.  Railroad  Qo^       fSi  H.  S7(^  27 


Sup.  Ct  104,  51  L.  Ed.  178,  7  Ann.  Cas. 
1130;  McNeill  v.  Railroad  Co.,  202  U.  S. 
543,  26  Sup.  Ot  722,  50  L.  Ed.  1142;  StodE- 
yards  Co.  v.  L.  &  N.  B.  Co..  118  113, 
55aCA.63,  63L.R.A.  213;  Interstate 
Commerce  Comm.  v.  CMcago  Bj.  Co.,  186 
U.  S.  320.  22  Sup.  Ot  824,  46  Xl  Ed.  11S2; 
Walker  v.  Keenan,  73  Fed.  755.  18  a  a  A. 
668;  Houston  &  Tex.  Central  r.  Mayes,  201 
r.  S.  821,  26  Sup.  Gt  491.  60  H  Kd.  772; 
West  Tex.  Fuel  Ca  v.  Tex.  ft  Pac,  IB  Ib- 
terst  Com.  Cbm'n  B.  448. 

Second.  That  the  ears  whUe  In  Its  posses- 
sion were  detained  by  the  plaintiff  for  sndL 
a  period  as  to  call  tato  operation  an  Int^ 
state  tariff. 

Third.  That,  being  one  of  the  connecting 
carrion  of  an  interstate  haul,  it  became  Uie 
duty  of  this  defendant  to  apply  the  proper 
interstate  tariCTs  to  the  facts  arising  and 
as  they  arose. 

Fourth.  This  tariff  provUtes,  among  other 
things,  as  shown  by  the  Record,  p.  60,  that 
it  applies  to  aU  cars  and  aK>lied  to  the 
cars  in  question.  We  quote  two  sections  of 
this  tariff: 

"Applying  at  all  stations  on  the  A..  T.  ft 
S.  r.  Ry.  Co.,  In  HiBSonri,  Kansas  and  Okla- 
homa and  Indian  Territories;  also  aU  sta- 
tions on  the  Leavenworth  ft  Topeka  By.  lit 
In^n  Territory,  Ardmore  and  North,  and 
Superior,  Neb." 

"Rule  2.  Gar  Service  Caiarge&— After  tba 
expiration  of  the  free  time  allowed,  a'eharg» 
of  one  dollar  ($1.00)  per  car  for  each  twenty- 
four  (24)  hours  or  fraction  thereof  sliaU  be 
made  and  collected  for  the  detention  of  aU 
cars  held  for  loading  or  unloading  or  sobject 
to  orders  (tf  codsighors,  eonslgnees,  .or  their 
agents." 

[2, 4]  The  second  proposition,  that  the  law 
does  not  give  a  carrier  a  Hen  for  demurrage 
charges,  on  first  ihougbt  under  the  early  de- 
cisions of  the  courts,  might  seem  to  be  ten- 
able, yet  an  examination  of  the  Hepbnm  Act 
(Act  June  29^  1906,  C  3591,  34  Stat  684  [U. 
S.  Comp.  St  Supp.  1811,  p.  1288]),  convinces 
us  that  donnrrage  Is  one  of  the  "other  charge 
es"  authorized  by  sectitm  2  of  said  act,  and 
that  the  company  Is  given  a  lien  on  ship- 
ments, for  demurrage,  as  well  as  for  freight 
or  other  terminal  charges.  Mlchie  t.  New 
York,  N.  H.  ft  H.  R.  R,  Co.  (C.  a)  151  FeO. 
694. 

This  being  an  Interstate  tfiipmentv 
state  law,  ot  courBe,'giTeB  way  to  the  federal 
statute,  and  by  the  Hepburn  Act,  supra,  it  Is 
provided  ttuit  the  carrier  shall  provide  and 
file,  wltti  the  Interstate  Commerce  Gonunlft- 
slon,  and  print  and  keep  open  to  public  in- 
spection, schedules,  showing  all  rates,  fares, 
and  charges  of  transportation  between  dif- 
ferent points  on  its  own  route  and  points  on 
the  route  of  any  other  carrier,  and  provides 
"that  the  schedule  printed,  as  aforesaid  by 
any  such  carrier,  shall  plainly  state  the 
places  between  which  iwoperty  and  pamen- 
gers  will*  be  tiattled,' ahd  Uiall  contahi  the 
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elaaslfieatlon  of  freight  In  force,  and  ehaJi 
also  Irtate  separately  all  terminal  cAorpes, 
atoroffe  charge*,  ioing  oharffea,  and  all  other 
chorvw.  wUcb  the  Oommtealon  may  require 
«tc" 

The  railway  company,  at  the  trial,  offered, 
and  the  aame  was  admitted  by  the  conrt  as 
erideDce,  the  interstate  tariff  kept  on  file  at 
Its  office  In  Oklahoma  City,  and  also  showed 
that  It  had  been  filed  with  the  Interstate 
Commerce  Commission  as  required  by  section 
2  of  the  Hepburn  Act,  supra.  The  existence 
of  Oie  tarllE,  the  filing  of  the  same  wttb  the 
Interstate  Cbmmerce  Commission,  and  the 
keeping  of  two  cofdes  at  Uie  depot  in  Okla- 
homa  City  as  required  in  the  Hepburn  Act, 
are  not  in  any  manner  doiled  by  plaintiff. 
The  reasonableness  of  these  Interstate  diarff* 
es,  as  shown  by  these  tarUte,  cannot  be  here 
inquired  Into.  If  the  rates  therein  embodied 
are  ezcessiTe,  nnfalr,  or  unreasonable,  com- 
plaint must  be  made  to  the  Interstate  Com- 
moce  Oommlsslon,  which  has  earelnsiTe  juris- 
diction, in  the  first  instance,  to  Inquire  rela- 
tlTO  thereto.  By  the  t»ms  of  said  tariff, 
wlilch  is  practinlly  the  same  as  the  old-  car 
service  roles,  tt  is  prorided  that,  "after  the 
ezplntloo.of  the  free  time  allowed,  a  charge 
of  one  dollar  <f  1,00)  per  car  for  each  twenty- 
four  (24)  hoars  or  fraction  thereof  sliall  be 
made  and  collected  for  the  detention  of  all 
cars  ii^d  for.  loading  or  unloading  or  sub- 
ject to  orders  of  consignors,  consignees,  or 
their  agents."  It  is  admitted  that  the  cars 
were  In  use  for  a  period  of  time  longer  than 
the  4S'bonrs  of  free  time  after  the  same  had 
been  spotted  for  unloading.  It  is  also  ad- 
mitted that  the  diargea  were  properly  made 
under  the  tariff  above  referred  to,  but  It  Is 
strenuously  Insisted  that  after  having  spot- 
ted the  cars  and  delivery  thereof,  for  the 
purpose  of  unloading  same,  no  lien  on  the 
lumber  in  the  cars  eonld  be  enforced  for  tlie 
demurrage  due,  even  though  the  .  demurrage 
be  lawfully  charged.  It-is  true  that  thestat< 
ute  does  not,  in  specific  terms,  provide  a 
lieu  foE:  demurrage  chaises,  or  furnish  a 
method  for  foreclosing  the  same;  but,  with- 
out doubt,  the  great  weight  of  authority  Is 
to  the  effect  that  a  carrier  has  a  Um.for  de- 
murrage,  as  well  as  freight 

Counsel  for  plaintiff  In  error  cites  section 
1&70,  vol.  4.  Elliott  on  Railroads,  as  author- 
ity that  a  connecting  carrier  has  no  lien  for 
charges  on  freight  received  from  another  or 
initial  carrier.  We  cannot  agree  with  this 
coustmction.  That  section  reads:  "It  is 
well  settled  that  a  carrier  is  entitled  to  a 
lim  -upon  the  goods  transported  by  it  to  se- 
cure the  freight  wtdcji  Is  justly  due  for  their 
transportation,  •  •  *  but,  a  connecting 
carrier  which  receives  goods,  with  notice 
that  the  freight  has  been  paid  in  advance 
^r  through  transportation,  or  that  the  goods 
have  been  wrongfully  diverted  to  Its  route,  Is 
not  entitled  to  a  lien."  The  author  had  In 
ipln4.<ft«d|gh<|,  which  could  be,  and  hi^  been, 


paid  In  advance,  and  not  demurrage.  X>»< 
murrage  cannot  be  paid  in  ftdvance,  for  it  Is 
not  to  be  supposed  tttat  there  will  be  demurs 
in  any  case,  demurrage  Is  a  penalty 
imposed  for  &Uure  to  perform  a  duty.  Con- 
signees are  supposed  to  unload  cars  as  soou 
as  practicable,  and  within  the  48  hours*  free 
tlm^  bat  if,  for  any  reas<Hi,  the  cars  are  nott 
unloaded  within  Oat  time,  thai  a  penalty, 
called  "demurrage,"  is  imposed. 

The  reason  for  the  imposition  of  charges 
in  the  form  of  demurrage  are  many,  and- 
have  been  fully  and  succinctly  set  forth  by 
Judge  Toney  in  Kentucky  Wagon  llUg.  Co.  t. 
Ohio  ft  M.  By.  Cou,  08  Ey.  Ifi2,  S2  S.  W.  686r 
36  £>.  B.  A.  850,  96  AiB.  St  Bep.  820,  as  fok 
lovra:  "Without  the  rli^t  of  making  and 
enforcing  reasonable  rules  and  regulations  pB 
to  the  delivery  of  freli^t  and  the  detention 
of  their  cars  by  nmslgnees,  railroads  .would- 
be  at  the  mercy  of  Individual  shlpp^  In 
order  to  fulfill  the  chief  end  of  their  crea- 
tion, viz.,  the  service  of  the  public  as  com- 
mon canijBrs,  they  should  be  left  free  to  es- 
tablish g^eral  and  reasonable  rules  and  reg- 
ulations governing  the  delivery  of  freight 
and  charges  for  the  unnecessary  or  unreason- 
able detention  of  tiielr  c^rs  by  consign ees. 
It  is  a  matter  of  the  highest  public  interest 
that,  they,  should  be  accorded  this  right  and 
power,  individual  convenience  should  be  sub- 
ordinate to  the  public  good,  which  demands 
expedition,  regularity,  uniformity,  safety,  and 
facility  in  the.  movepient  of  the  freight  of  the 
countiT,  which  mmt  of  necessity  be  material- 
ly obstructed  if  individual  consignees  are 
allowed,  without  let  or  hindrance,  to  convert 
freight  cars  fin  their  arrival  with  cargoes  of 
freight  upon  their  slfle  tracks .  Into  ware- 
houses for  the  storage  of  fr«ight  at  the  sug- 
gestion of  ^eir  convenience  or  interest  As 
we  have  seen,  railroads  are  a  public  neces- 
sity ;  the  general  welfare  of  .the  country  be- 
ing dependent  upon  their  nntrammeled  inter- 
connection, and  untrammeled  liberty  to  ac- 
complish the  legitimate  public  purposes  ctf 
their  organization.  Promptness,  regularity, 
and  safety  In  the  transportation  of  passen- 
gers and  freight  are  essential  requisites  to 
the  successful  administration  of  the  railroad 
common  carrier's  system  of  the  country.. 
These  characteristics  or  qualities  are  de- 
manded by  the  public  interest  Regularity 
and  system  In  the  movement  of  their  cars,  in 
the  handling  of  freight,  both  In  receiving, 
transporting,  and  delivering  it,  so  that  the 
public  can  know  what  to  expect  and  what  It 
can  depend  upon,  are  demanded  of  railroads 
by  law  and  by  public  policy.  But  how  can 
tills  be  expected  of  railroads  if  their  rolling 
stock  may  be  tied  np  and  watm-logged  upon 
the  private  side  trades  and  switches  of  pri- 
vate consignees  to  serve  as  storerooms  ana 
warehouses  for  their  freight  without  any; 
power  on  the  part  of  the  railroad  companies 
to  enforce  reasonable  rules  against  such  con- 
signee reaulring  diligence  la  the  unloading 
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and  redelivery  of  tbelr  cars?  These  public 
carriers  rely  upon  the  rolling  stock  to  meet 
the  demands  of  the  volume  of  business  which 
they  have  to  carry.  How  can  they  Insure  to 
consignees  and  shippers  in  general,  and  to 
the  public,  that  fticUlty  of  commercial  inter- 
change which  they  are  required  to  atTord 
boto  by  charters  and  by  public  law?  How 
can  they  furnish  cars  and  transportation  to 
shippers  in  general,  and  discharge  the  vol- 
ume of  traffic  business  of  tbelr  respective 
systems,  If  their  rolling  stock  can  be  locked 
np  In  the  private  yards  of  special  consignees? 
How  can  such  carriers  know  with  any  rea- 
sonable degree  of  certainty  whether  their 
rolling  stock  at  any  given  time  is  or  will  be 
folly  up  to  the  demands  of  the  business  along 
th^ir  lines?  Promptness,  uniformity,  and 
safety  In  the  railroad  traffic  business  of  the 
country  can  only  be  secured  by  the  adoption 
and  strict  enforcement  by  railroad  compa- 
nies of  uniform  and  reasonable  rules  and 
regulations,  which  shall  be  binding  upon  all 
•hilars  and  consignees  alike,  with  refer- 
ence to  the  reception,  transportation,  and  de- 
livery of  freight  Tliese  qualities  In  railroad 
administration  it  requires  no  philosopher  to 
see  are  Indispensable  to  the  proper  accommo- 
dation and  service  of  the  Interests  of  the 
public;  and  It  should  be  the  leading  princi- 
ple of  action  with  all  railroad  managers  to 
adopt  and  impartially  enforce  such  rules  and 
regulations  as  will  most  effectually  secure 
these  desired  ends  for  the  public." 

Section  1567,  Elliott  on  Railroads,  treats 
of  this  subject  as  follows:  "It  has  been  said 
that  the  right  to  demurrage  exists  only  in 
maritime  law,  and  Is  confined  to  carriers  by 
water.  But,  while  It.  Is  probably  true  that 
this  right  Is  derived  by  analogy  from  the 
maritime  law  as  administered  In  America, 
the  more  recent  authorities  have  almost  un- 
>  animously  upheld  the  right  of  railroad  com- 
panies to  make  demurrage  charges  In  proper 
cases.  As  said  by  one  of  the  courts,  'we  see 
no  satlsftictory  Reason  why  carriers  by  rail- 
roads should  not  be  entitled  to  compensation 
for  the  unreasonable  delay  or  detention  of 
their  vehicles  as  well  as  carriers  by  sea.* 
After  a  carrier  has  completeA  Its  services  as 
•uch,  it  has  a  ri^t  to  charge  octra  com- 
pensation for  storing  the  goods  In  a  ware* 
bouse  and  keeidng  them  after  the  consignee 
has  had  a  reasonable  time  In  whkA  to  re* 
more  them.  Why.  then,  when  its  duties  aa 
a  carrier  have  been  performed,  and  a  reason- 
able time  has  elained.  Is  It  not  as  much  en* 
titled  to  additlraial  compensation  for  the  ase 
of  its  cars  and  tracks  as  tor  the  use  of  Its 
warehouse  t  Certainly  a  customs  whose 
&atj  it  ia  to  unload  or  who  unreasonably  de- 
lays the  unloading  of  a  car  for  his  own  bene- 
fit oui^t  not  to  complain  If  he  is  made  to 
pay  a  reasonable  sum  for  the  unreasonable 
dday  caused  1^  his  own  act.  But  this  is 
not  all.  The  public  interests  also  require 
that  cars  should  not  be  onreastHiably  de* 
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tained  In  this  way.  Railroad  companies  as 
common  carriers  &re  'bound  to  furnish  cars 
for  transportation  of  freight,  and  they  must 
harre  control  over  their  cars  In  order  to  per- 
form their  duties  to  the  publla  A  car  in 
motion  is  a  useful  thing,  but  a  car  standing 
Idle  and  unloaded  on  the  track  is  useless, 
and  an  incumbrance.  If  A.  be  allowed  to 
hold  a  car  unloaded  (or  loaded)  at  his  pleas- 
ure or  convenience,  and  thus  deiHlve  the 
railroad  company  of  the  use  of  Its  vehicles 
for  transportation  of  the  freight  of  B.,  it  is 
obvious  that  both  the  railroad  company  and 
the  public  will  suffer  injury.'  It  is  also  well 
settled  that  common  carriers  may  make  tea* 
sonable  rules  and  regulations  for  the  con- 
venient transaction  of  their  business.  It 
follows,  from  this  line  of  reasoning,  that 
railroad  companies  may  adopt  and  enforce 
general  rules,  which  are,  or  ought  to  be, 
known  to  their  customers,  making  a  reason- 
able charge  for  the  unreasonable  detention 
of  their  cars.  In  a  number  of  cases  a  charge 
of  $1  a  day  for  the  detention  of  a  car  after 
the  lapse  of  48  hours,  Sundays  and  legal  holi- 
days excepted,  has  been  held  not  to  be  un- 
reasonable as  a  matter  of  law." 

In  Railroad  Co.  v.  George,  82  Miss.  710,  36 
South.  193,  it  Is  said:  "It  is  admitted  that 
the  amount  charged  under  the  demurrage 
rules  la  reasonable,  and  It  appears  to  us  that 
the  rules,  so  far  as  applicable  to  this  con- 
troversy, in  themselves  are  fair,  and  based 
upon  that  fundamental  maxim  of  justice, 
'The  greatest  good  to  the  greatest  number.' 
The  carrier  of  freight  is  responsible  in  dam- 
ages if  it  unreasonably  delays  the  transporta- 
tion of  freight  delivered  to  it,  and  exact  jus- 
tice demands  equal  diligence  of  the  cons^nee. 
When  freight  has  been  transported  to  Its  des- 
tination and  the  consignee  legally  notified  of 
Its  arrival.  It  then  becomes  the  duty  of  the 
consignee  to  promptly  receive  the  sam^  so 
that  the  car  may  again  be  placed  In  service. 
These  rules  work  no  hardship  to  the  con- 
signee who  displays  proper  diligence  in  the 
handling  of  his  freight  Ample  time  is  grant* 
ed  htm.  But  they  prevent  the  dilatory  deal- 
ers, who  seek  to  save  storage  or  mrehoose 
charges,  from  keeping  the  tracks  blodted 
with  Idle  cars;  thereby  impeding  the  car^ 
rlers  in  the  prompt  handling  of  fr^i^it,  and 
deriving  other  dealers  of  the  use  of  neces- 
sary cars  to  haul  theb:  fireight  oF  transport 
the  products  of  the  country  to  mai^et  Cer- 
tainly no  reasiHi.  founded  In  Justice,  can  be 
given  why  condgnees  should  not  pay  for  any 
unreasonable  or  unnecessary  detentI<Ht  of 
cars.  Prompt  handling  of  fftlght  by  both 
carrier  and  consignee  is  for  the  best  inters 
ests  of  both,  and  of  the  conunndal  worid  at 
large.  Tt^B  question  was  never  before  in 
this  court,  bnt  this  view  Is  in  full  accord  ^ 
with  an  almost  nnbrokoi  line  of  dedslona  In 
other  states:  and,  precedent  aside,  tt  Is  sup* 
ported  by  justice  and  right** 

The  authorities  ore  practically  vnanlmons 


Digitized  by  Google 


OkL) 


GAULT  LUMBER  CO.     ATOHISC^.  T.  *  S.  F.  RY.  00. 


295 


fa  holding  fliat  a  earrlw  hu  a  lien  on  goods 
fur  fr^ht  We  can  see  no  difference  In 
prln<iiae  betwerai  a  lien  for  ftelght  and  one 
tor  demnrrage.  There  seems,  however,  to  be 
some  conflict  In  the  decisions  on  the  subject; 
7eC  a  close  axamlnatlfm  will  dlsidose  that  the 
owfllcts  are  more  apparent  than  reaL  Thus 
in  Nlcolettl  Lumber  Co.  t.  People's  Coal  Co., 
213  Pa.  379,  es  Aa  1060,  3  U  B.  A.  (N.  S.) 
327,  UO  Am.  St  Rep.  S60^  6  Ann.  Cas.  387, 
It  Is  held  that  there  can  be  no  Hen  In  the  ab- 
sence of  a  specific  agreement  to  that  effect 
To  the  same  effect,  see,  also,  Bast  Tenn.  & 
C  R.  Ca  T.  Hunt.  16  Lea  (Tenn.)  261.  Bat 
to  the  contrary,  see  Sonthem  R.  B.  Co.  t. 
Lockwood  Mfg.  Co.,  142  Ala.  322,  S7  South. 
667.  68  U  R.  A.  227,  110  Am.  St  Rep.  32, 
4  Ann.  Cas.  12;  Pittsburgh,  C,  C  &  St  K 
By.  Co.  T.  Mooar  Lumber  Co.,  27  Ohio  Olr. 
Ct  R.  S88;  New  Orleans  &  N..E.  By.  Co.  T. 
George,  supra ;  Miller  t.  Mansfield,  112  Mass. 
260;  Darlington  v.  Mlasourl,  etc.,  By.  Co., 
9»  Mo.  App.  i,  72  S.  W.  122;  Schumacher  v. 
Chicago,  etc.,  Ry.  Co.,  207  Ul.  199,  69  N.  E. 
82S:  Barker  v.  Brown,  138  Mass.  340; 
Schmidt  T.  Blood,  9  Wend.  (N.  Y.)  268.  24  Am. 
Dee.  148,  and  note;  Stelnman  v.  Wllklns,  7 
Watts  &  S..  (Pa.)  466,  42  Am.  Dec.  254,  and 
note;  Alden  t.  Oarrer,  13  Iowa,  263,  81  Am. 
Dec.  430;  Kan.  Fac.  B.  Co.  t.  McCann,  2 
Wyo.  8. 

The  above  cases  had  to  do  with  charges 
imposed  by  car  service  association  roles, 
which  consisted  of  a  voluntary  association 
of  railways,  for  the  por[>ose  of  making  fair 
and  reasonable  charges,  and  which  was  de- 
signed, not  only  to  protect  the  various  rail- 
ways, bnt  shippers  as  well,  and  tended  to 
produce  nnlformlty  of  charges.  Since  the 
passage  of  the  Hepburn  Act  supra,  these 
matters  can  be  better  cared  for  by  the  in- 
t^^tate  tariffs  exacted  from  the  carriers  by 
the  Interstate  Commerce  Commission,  and, 
as  has  been  hereinbefore  mentiooed,  these 
tariffs  embody  ^11  the  essential  terms  and 
rules  of  the  former  car  service  associations, 
and  the  point  made  by  plaintiff  in  error  that 
there  is  no  evidence  In  the  record  as  to  any 
car  searvlce  association  rule  Is  not,  there- 
fore, well  taken,  in  that  no  attempt  was 
made  to  prove  such  rules,  bnt  the  tariff  in- 
trodoced  In  evidence  was  an  embodiment  of 
the  essentials  of  such  car  service  associa- 
Hfwm,  and  should  be  construed  accordingly. 
iThft  men  ftiUure  to  refer  by  number  to  a 
car . service  tariff  In  the  tariff  rates  can  in 
no  vay  relieve  a  shipper  from  tbe  payment 
of  demurrage."  Oudahy  Packing  Co.  v.  Chl- 
eago  ft  N.  W.  By.  Co.,  12  Interst  Com.  Com'n 
B.  446l 

tt]  TbSB  brings  ns  to  the  last  pn^osition 
rdled  upon  1^  plaintiff,  to  wit,  the  lien,  it 
any  there  was,  has  been  waived  by  the  rail- 
way company,  by  delivery  of  tbe  cars  to 
eonslgnee.  Counsel  quotes  from  section  1672, 
Elliott  on  Railroads,  as  follows,  "The  lien  of 
tbe  carrier  is  lost  by  an  unconditional  da- 


livery  or  voluntary  surrendn  of  tbe  goods 
npon  which  it  was  held,"  and  cites  many 
cases  in  support  of  that  theory.  We  con- 
cede the  COTrectnees  of  the  above  mlOi  but 
Insist  that  the  same  Is  wholly  inapplicable 
to  tbe  case  at  bar  for  that  here  th^  was 
no  unconditional  delivery,  but  only  a  quali- 
fied delivery  instead.  The  mere  fact  that 
the  railway  company  spotted  the  cars  on 
the  private  switch  and  permitted  plaintiff 
to  enter  thoreon  and  unload  a  portion  of 
each,  under  the  facts  and  drcumstances  of 
this  ease  and  the  nature  of  the  business,  was 
not  audi  a  complete  delivery  of  the  lumber 
as  would  prevent  a  seizure  of  the  balance 
left  In  the  cara,  to  enforce  a  hen.  In  other 
words,  the  railway  company  bad  a  right  to 
presume  that  the  cars  would  be  unloaded 
within  the  free  time;  both  parties  knew  the 
contents  of  the  tariff  which  provided  for  the 
demurrage  charges  after  the  expiration  of 
48  hours,  and  from  the  very  nature  of  the 
business  the  company  was  bound  to  deliver 
possession  for  at  least  that  time  for  the  pur- 
pose of  unloading,  and  before  any  lien  ex- 
isted; after  the  free  time  bad  elapsed,  the 
Hen  was  created,  and  the  company  had  tbe 
right  to  take  possession  of  the  cars  for  tbe 
purpose  of  enforcing  the  sama  Without  this 
right,  the  Hen,  under  such  circumstances, 
would  be  of  no  value  whatever,  and  as  was 
said  in  Railroad  Co.  v.  George,  supra:  "There 
Is  no  force  in  the  argument  which  concedes 
the  right  of  the  carrier  to  make  demurrage 
charges,  but  contends  that  the  goods  must 
be  delivered,  and  then  the  carrier  sue  for  tbe 
amount  lliis  course  would  give  the  dis- 
honest and  Insolvent  an  unfair  advantage 
and  would  breed  a  multiplicity  of  suits." 

This  Identical  question  was  considered  In 
the  case  of  Southern  Ry.  Co.  v.  Lockwood 
Mfg.  Co.,  142  Ala.  322,  37  South.  667,  68  L. 
R.  A.  227,  110  Am.  St  Rep.  32,  4  Ann.  Cas. 
12,  where  Dowdell,  J.,  speaking  for  the  court, 
says:  "The  foregoing  authorities  fully  sus- 
tain the  doctrine  of  the  right  of  tbe  carrier 
to  a  lien  upon  the  goods  transported  fw  de- 
murrage charges.  Coming  then  to  the  main 
question  In  the  case  beftwe  us:  Was  the 
placing  of  the  car  of  lumber  en  the  'team 
track*  of  the  railway  company  for  the  pur- 
pose of  being  unloaded  by  the  consignee  such 
an  absolute  and  unqualified  delivery  of  tbe 
lumber  IntO'  the  possession  of  the  consignee 
as  would  cut  off  any  future  right  of  lien  for 
legitimate  charges  for  car  service,  or  demur- 
rage, subsequently  accruing?  We  think  not 
The  delivery  of  the  possession  of  the  lum- 
ber. In  the  manner  In  which  It  was  made^ 
and  under  all  the  conditions  and  circum- 
stances, was  a  qualified  delivery.  The  de- 
livery was  conditioned  upon  the  lumber  be- 
ing unloaded  from  the  car  within  a  fixed 
time,  and  upon  a  failure  of  the  consignee  to 
comply  with  this  condition  additional  rights 
and  liabilities  between  the  parties  arose. 
The  rV>t  of  the  consignee's  poseesslon  of 
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the  iDmber  "was  accompanied  wltb  tlie  duty 
on  bis  part  to  remove  the  same  from  the 
car.  It  would  hardly  be  contended  that  the 
placing  of  the  car  for  the  purpose  of  un- 
loading terminated  all  liability  of  the  rail- 
way company  both  as  carrier  and  warehouse- 
man while  the  lumber  yet  remained  on  Its 
car.  Upon  the  same  principle  that  a  rail- 
road company,  when  Its  relation  becomes 
that  of  a  warehouseman,  has  a  Uen  upon 
goo^  for  storage  charges,  It  has  a  Hen  upon 
goods  for  demurrage,  or  car  service.  •  •  ♦ 
The  Indefinite  detention  of  cars  by  shippers 
would  naturally  tend  to  Impair  the  ability  of 
the  carrier  to  meet  the  demands  of  commerce 
and  lessen  the  facility  of  transportation. 
The  case  of  Lane  v.  Old  Colony  &  Fall  River 
R.  R.  Co.,  14  Gray  (Mass.)  143,  Is  somewhat 
similar  In  principle  to  the  case  at  hand.  In 
that  case  the  railroad  company  had  placed  a 
shipment  of  coal  In  a  bin  on  the  company's 
ground  to  be  removed  by  the  consignee,  and, 
after  a  part  had  been  hauled  away,  the  con- 
signees refused  to  pay  the  freight  and  stor- 
age charges.  It  was  held  that  the  railroad 
company  still  had  a  lien  on  the  coal  which 
bad  not  been  hauled  away  for  such  charges. 
We  think  in  principle  there  can  be  no  dif- 
ference between  a  delivery  of  the  coal  In  a 
bin  to  be  taken  and  hauled  away  by  the 
consignee,  and  a  delivery  of  the  lumber  on 
the  car  on  the  railway  company's  'team 
track'  for  a  like-purpose.  Our  conclusion  is 
that  a  lien  for  the  snbscQuent  charges  for 
car  service  attached  to  the  lumber  in  favor 
of  the  railway  company.'* 

The  quotation  from  Rapal^  &  Max.  Dig.  of 
Railway  Law,  toL  2,  f  202,  p.  107,  which  ai>- 
pears  on  page  18  of  plalntUf's  brief,  does 
not  hold  to  the  contrary.  It  Is  there,  held 
that  a  railway  company  is  releated  from  lia- 
Witv  for  tiny  Iom  by  flre  that  may  occur 
while  unloading  goods  from  the  car,  when  a 
sealed  car  bas  been  placed  on  the  switch  at 
request  of  the  owner  of  the  goods,  who  had 
surrendered  the  bill  of  lading,  paid  the 
freight,  and  opened  the  car  tbemaelvest  and 
was  removing  the  goods.  It  does  not  In  any 
wise  support  the  contention  of  the  plaintiff. 
-  Having  thus  disposed  of  these  various  ques- 
tltone,  it  necessarily  ftdlows  that  the  Judg- 
ment of  tbe  loiter  court  should  be  aQlrmed. 

'  PSa  CURIAM.   Adopted  In  vholo. 
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TATE  V.  STO^nBL 
(Sniveme  Court  of  Oklahoma.  Jan.  28,  1913.) 

fSyllabut  J>j/  the  Oouri.) 
1.  APPEAI.  and  ^BBOR  (f  lOSl*)— nXADIRS 

( S  290*  J  —  VeBificatiow  —  BFraoT— Aduis- 

BIOSS. 

Id  all  actions  allegations  of  the  execution 
if  written  instruments  and  indoraementa  there- 
Jn  of  the  existence  of  a  corporation  or  part- 
n^rsbtp.  or  «f.  any  ai^lHtnwnt  VC  tfuthorityi 


or  the  correctneaa  of  any  acconot  duly  verified 
by  the  affidavit  of  the  party,  his  agent  or  at' 
torney,  shall  be  taken  as  ^ue,  unless  the  de- 
nial of  the  same  be  verified  by  the  affidavit  of 
tbe  party,  hla  agent  or  attorney. 

(a)  Where  a  petition  alleges  that  H.  waa 
tbe  legal  guardian  of  N.,  and  the  answer  ia  a 
general  denial,  being  unverified,  it  is  admitted 
that  H.  was  the  let^  guardian  of  said  N. 

(b)  It  being  admitted  under  the  pleadings 
that  -H.  was  the  guardian  of  N.,  it  was  error 
without  prejudice  to  admit  parol  evidence,  with- 
out any  predicate  being  laid  for  the  introduc- 
tion of  such  evidence,  that  H.  was  the  legal 
guardian  of  N. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  jg  4161-^170;   Dec  Dig.  i 
1051:*  Pleading,  Cent.  Dig.  ff  859-863, 
88644;   Dec.  Dig.  S  290.*f 

2.  IJJDIANS  (I  16*)— Lease  or  Allotment. 

.  No  allottee  of  the  Choctaw  or  Chickasaw 
Tribes  of  Indians  was  permitted  to  lease  hia 
allotment,  or  any  portion  thereof,  for  a  longer 
period  than  five  years,  and  then  without  the 
privilege  of  renewal. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  |  45;  Dec  Dig.  8  16.*] 

3.  Indians   (|  16*)— I^sb  or  Land— Ya- 

UDITY. 

Every  such  lease,  which  ts  not  evidenced 
by  writing,  setting  out  specifically  the  terms 
thereof,  or  which  is  not  recorded  in  the  clerk's 
office  of  the  United  States  court  for  tbe  dia- 
trict  in  which  the  land  is  allotted,  or  proper 
register  of  deeds'  office,  within  three  months 
after  its  execution  shall  be  void;-  and  tbe  pur- 
diaser  or  lessee  shall  acquire  no. righto  wnat- 
ever  by  an  entry  or  holding  thereunder.  Act 
June  28,  1898,  c.  517,  30  XL  S.  Stat  B07. 

[Ed.  Note. — For  other  cases,  see  Indiani* 
Cent  Dig.  S  45;   Dec.  Dig.  8  16.*] 

4.  Justices  of  thz  Peace  {{  178*)— Affu£ 
— ihstbuctions  in  county  coubt. 

As  to  cases  commenced  in  the  Justicea  of 
peace  courts  after  the  erection  of  the  state 
and  appealed  to  the  county  conrt  under  sec- 
tion 12,  art.  7  (section  197,  WiUiama'  Anno. 
Const),  of  the  Constitution  of  this  , state,  the 
judge  of  said  court,  as  a  conrt  of  record,  is 
autaorized  to  instruct  the  Jury  aa  to  tbe  law 
applicable  to  the  case;  and  said  jnry  is  bound 
by  said  instructions. 

[Ed.  Note. — For. other  cases,  see  Justices  oi 
the  Peace,  Cent  Dig.  S  701;  Dec  Dig.  S  ITS.*! 

6.  Afpeal  and  Erbob  1032*)— Exclusion 
or  EviDence-'Habmuss  Ebbob. 

Error  must  affirmatively  appear  to  have 

been  committed  in  the  exclusion  of  evidence 

in  the  trial  court  before  a  reversal  on  nich 

ground  may  be  bad  in  this  court ' 
(a)  Evidence  excluded  will  not  operate  as 

reversible  error,  nnleaa  it  affirmatively  appears 

to  have  been  material  under  the  issues  framed. 
[Ed.  Note. — For  other  cases,  see  Appeal  aiid 

Error,  Cent  Dig.  SS  4047-4051;   Dec.  Dig.  f 

1032.*] 

.  Error  from  Qrady  .County  Court;  '.N. 
Williams,  Judge. 

Action  by  L.  D.  Stone  against  A.  P.  ^ate^ 
Judgment  for  plaintiff,  and  defendant  lirlngs 
error.  Affirmed.  .■  > 

F.  B.  Riddle,  of  Cbldiasba,  for  plaintiff  in 
error.  Bond  ft  Melton,  of  ChldMBba,  tor  de- 
fendant in  error. 

.  WILLIAMS,  J.  On  Man!b  28,.liB09.  the  de- 
tesidant  in  emn;  as  ^intlff,  commenoed  a 
fDrcU>le  .jdetainer'  acaon:  agalnt  tihe  plaintUt 


'Vor'otbflir  «uMf  see  sami^'toplc  and  saotlion'  Ntj^skk  li  Dec.  Ulg.  *  Am.  tiig.  Itey-Ht^  fferUs  it  Bep^f  Id^« 
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In  KtoTt  aa  defendant,  tat' a  Justice  fii  ttM 
peaee  ooart  tax  the  pOBseBskMi.  of  a  certain 
tract  of  land.  On  March  16,  1908,  plaintiff 
serred  notice  upon  the  d^endant  to  qnlt 

In  his  petitim  he  decdares  that  he  was  -"m- 
titled  to  immediate^ poeaeeelon .of  said- land 
*  *  *  hj  Tlrtoe  'of  a  contract,  with  Geo. 
A.  Harrison,  of  Ada,  Oklahoma,  suardlan 
of  Cailllr  Melson*  a  dtlaen  of  the  Choctaw 
Nation,  and  the  allottee  of  the  land  above 
described,  which  said  contract  has  been  .duly 
approved  by  the  court  as  in  such  cases  made 
and  prorlded."  A  copy  of  aald  contract,  Uh 
Kether  with  the  order  of  the  court  approving 
the  same,  was  attached  as  a  part  thereof 
and  identified  as  an  exhibit  It  was  fur- 
ther declared  that  the  defendant  "Is  now 
nnlawfiilly  detaining  the  possession  of  said 
lands  from  this  plaintiff,  afte.r  due  and  l^ial 
d^nand  made  therefor." 

The  lease  contract,  attached  to  the  peti- 
tion, on  said  lands  was  In  favor  of  the  plain- 
tiff for  a  term  of  five  jeaTa,  commencing  with 
the  date  of  the  lease. 

The  defendant  demurred  to  the  petition,  on 
the  ground  (1)  it  neither  stated  facts  suffi- 
cient to  constitute  a  cause  of  action,  nor  (2> 
to  give  tfye  court  Jurisdiction.  Said  demur- 
rer having  been  overruled,  defendant  an- 
swered by  way  (1)  of  general  denial,  and  @) 
"defendant  denies  that  the  plaintiff  Is  en- 
titled to  the  immediate  possession  of  said 
land,  or  any  part  thereof;  denies  that  he  is 
now  unlawfully  detaining  the  possession  of 
said  land  from  said  plaintiff,  after  due  and 
legal  demand,  aa  alleged."  Bald  asum&s  was 
unverified. 

Judgment  having  been  rendered  in  the  Jus- 
tice of  the  peace  court  in  favor  of  plain- 
tiff, an  appeal  was  prosecuted  to  the  county 
court,  where,  after  a  trial,  judgment  was 
again  rendered  in  favor  of  the  plaintiff. 

Plaintiff  in  error  raises  the  foUowlng 
questions:  (1)  The  trial  court  erred  In  per- 
mitting the  plaintiff  to  introduce  in  evidence 
the  lease  attached  as  exhibit  to  said  petition, 

(2)  in  refndng  to  permit  defendant  to  intro- 
duce In  evidence  a  certain  lease  contract  un- 
der which  he  claimed  to  be  holding  posses- 
sion of  said  land,  which  was  not  recorded 
within  three  months  after  its  execution,  and 

(3)  tai  directing  a  verdict  In  favor  of  plain- 
tiff. 

[1]  Section  6648  of  the  CompUed  Laws  of 
Oklahoma  1909  (section  39S6,  Statutes  of  Ok- 
labopia  Territory  1893)  provides;  "In  all 
actions,  allegations  of  the  execution  of  writ- 
ten instruments  and  Indorsements  thereon 
of  the  existence  of  a  corporation  or  part- 
nership, or  of  any  appointment  of  anthority, 
or  the  Correctness  of  any  account  duly  veri- 
fled  1^  the  aflidavit  of  the  party,  his  agent 
or  attorney,  shall  be  taken  as  true  'unless 
the  denial  of  the  same  be  verified  by  the 
aflMavft  of  the  party,  his  agent  or  attorney."; 

In  McCabe  &  Steen  Oonst  Oo.  v.  Wlson,' 
17  OkL  356,.  87  Fac  820,'  the  petition  of  the 


paalntlff  ecHitainea  tSw  allegatloa  -  that  J. 
Pratt  wasjthe  gei^eral  snperinteoida^t  of  leon- 
structlon  for  defendant  and  that  one  SUIa- 
hay  .was  the  foreman  of  the  bridge  gang  for 
the  defendant ;  and,  farther,  U  was  alleged 
that  the  defendant  was  i^ployed  through 
Pratt,  its  genwl  spperintendent,  etc.  The 
answer,  which  was  unverified,  contained  0) 
a  general  denial,  (2)  allegation  that  the  in^ 
Jury  was  caused  by  ttte  act  of  the  fellow  serv- 
ant, and  (3)  contributory  negligence  and  as- 
sumption of  risk.  It  was  held  that  under  the 
Issues  as  teuned  the  defendant  was  not  en- 
titled to  prove  that  neither  was  Pratt  its 
superintendent  nor  Fallabay  its  bridge  fore- 
man. See,  also,  St  L.  ft  S.  F.  B.  Co.  v. 
Cake,  25  OkL  227.  ICS  Fac.  322 ;  St  L.  &  S. 
F.  R.  Oo.  V.  Phillips,  17  Okl.  264,  87  Pac. 
470;  United  States  v.  Alexander  et  aL,  2 
Idaho  (Hash.)  386,  17  Pac.  746;  Griswold  v. 
Trustees  of  Peoria  University.  26  111.  41,  79 
Am.  Dec  861. 

Under  the  pleadings  it  was  admitted  that 
Oeoi^e  A.  Harrison  was  the  1^1  guardian 
of  the  allottee.  Chilly  Nelson;  and  there- 
fore no  prejudicial  error  was  committed  In 
permitting  plaintiff  to  testify  that  said  Harri- 
son was  her  l^al  guardian.  There  being  no 
controversy  as  to  the  execution  of  said  lease, 
in  view  of  the  admission  as  to  the  guardian- 
ship, in  any  event  the  lease  was  admissible 
In  evidence. 

[2]  2.  By  the  Atoka  Agreement  (Act  June 
28.  1898,  c.  ES17,  30  U.  S.  Stat.  496)  It  Is  pro- 
vided that  ho  ^allottee  can  lease  his  allot- 
ment, or  any  lurtion  thereof,'  tor  a  longer 
period  than  five  years,  and  then  without  the 
privilege  of  renewal.  The  lease  must  be 
evidenced  by  writing,  setting  out  specifically 
the  terms, .  and  recorded  in  the  proper  re- 
corder's office  of  the  district  or  county  In 
which  the  land  Is  located  wlttiln  three  months 
after  Its  execution ;  and  any  lease  not  meet- 
ing with  such  requirements  is  void,  and  the 
lessee  acquires  no  jight  whatever  to  -  held 
thereunder.  See  Bledsoe's  Indian  Land  Laws, 
S  70,  p.  101 :  30  U.  S.  Stat  507.  - 

[3]  The  lease  which  the  defendant  offered 
in  evidence  for  the  purpose  of  Justifying  his 
holding  possession  of  said  land  was  executed 
prior  to  the  act  of  April  26,  1906,  c  1870, 
34  U.  S.  Stat  137,  and  was  not  recorded,  as 
required  by  the  provisions  of  the  Atoka 
Agreement  (30  U.  S.  Stat  607). 

[4]  3.  Did  the  court  err  In  directing  a  ver- 
dict In  plaintiff's  favor?  This  cause  arose  aft- 
er the  erection  of  the  state,  and  having  iMfai 
appealed  to  the  county  court  which  was  a 
court  of  record,  the  Judge  of  said  court  was 
authorized  to  instruct  the  Jury  as  to  the 
law  applicable  to  the  case ;  and'ttie  Jury  ms 
bound  by  such  Instructions.  Baker  v.  New- 
ton, 27  Okl.  486, 112  Pac.  ;  Crump  et  al. 
V.  Pltchford,  24  OkL  808, 104  Pac.  9ll.' 

The  defendant  offered  In  'evidence  a  cet-- 
taln  lease  cdntraet  from  OhUly  NdsOn  to 
Whiteman;  but  the  record  apep  nb^  dlficloee 
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when  nld  ooatnct  wm  nmOa,  or  wbetber  it 
wu  acknowledged  and  recorded  In  doe  time. 
Tile  plalntur  oldected  to  Ita  Introduedoii  on 
tlie  following  grooDda:  That  it  was  not  re- 
ctnided  wlUiln  tbe  time  laorlded  bj  law,  and 
la  tbwefm  void,  also  that  tbe  lease  baa 
Dftrer  been  atgned  by  Whlteman,  and  for  the 
further  reason  that  the  lease  has  never  been 
acknowledged  by  Wbltauan,  as  provided  by 
law,  being  tor  a  polod  ot  nMwe  than  one 
year. 

Unless  Che  lease  waa  adcnowledged  and  xe* 
corded  wlthitt  the  time  prescribed  by  law,  It 
waa  Toid.  However,  it  might  be  admissible 
to  show  that  the  leasee  wmt  Into  possession 
nndor  it  Though  the  lease  was  void,  the 
obtaining  possession  might  create  a  relation 
(tf  towncy  at  wUL  The  'record  further 
states  that  tbe  defendant  offered  in  evidence 
a  lease  contract  from  Whiteman  to  Bassett, 
recorded  at  page  323  of  volume  16  of  the 
Register  of  Deeds,  of  Qrady  ieonnty,  Okl., 
covering  the  lands  In  controversy.  Plaintiff 
objected  to  the  introduction  of  tbe  same,  for 
Ibe  reason  that  It  had  not  been  shown  that 
Whlteman  had  any  authority  to  make  soch 
lease,  or  that  "Vniltanan  bad  any  Interest  in 
the  lands  in  controversy.  Nowhere  aie  these 
leases  set  out  In  the  record. 

[6]  In  National  DrUl  &  iitg.  Co.  v.  Davla, 
29  OkL  626,  120  Pac.  976,  paragraph  2  of  tbe 
syllabus  Is  as  follows:  "Error  must  affirma- 
tively appear  to  have  been  committed  in  tbe 
exclusion  of  evidence  in  tbe  trial  court  be- 
fore a  reversal  on  such  ground  may  be  had 
In  this  court  (a)  Certified  copies  of  the 
records  of  Q.  county,  relating  to  the  trans- 
action on  which  the  action  was  based,  hav- 
ing been  offered  in  evidence  by  tbe  plaintiff 
In  error,  the  defendant  in  error  objected,  on 
tbe  ground  that  the  same  was  not  properly 
authenticated;  but  such  aUeged  copies,  In- 
cluding tbe  authentication,  are  not  noade  a 
part  of  tbe  record  t>efore  this  court  Held 
that,  In  the  absence  of  copies  of  such  al- 
leged certificate,  UiU  court  cannot  determine 
wbetbtf  error  was  committed,  and  In  tbat 
event  no  reversible  ground  is  shown,  (b) 
Rvldence  excluded  wUl  not  operate  as  re- 
versible error,  unless  it  affirmatively  appears 
to  bave  been'  mat^lal  under  the  Issttes 
framed."  See,  also,  Hemn  t.  If.  Bomley 
Co.,  29  OkL  317.  116  Pac  962. 

If  tbe  defendant  obtained  a  lease  from  the 
allottee,  and  on  account  of  ftillure  to  com- 
ply, with  the  requirementa  of  the  act  of  Con- 
.gress,  relaave  to  acknowledgments  and  re- 
.cordJng  the  same.  It  waa  void,  yet  If  he  took 
possession  under  said  void  contract  and  held 
for  a  year,  and  then  held  from  year  to  year, 
a  tenancy  at  will  might  be  established,  and 
thla  void  cmtract  might  be  introduced.  In 
order  to  show  what  notice  vras  essential  in 
order  to  terminate  the  tenancy.  But  tbe  con- 
tract sought  to  be  Introduced  In  evidence  in 
this  case  was  from  tbe  allottee  to  one  White- 


man,  and  Qien  from  Whltonan  to  die  de- 
fraidant  If  tbe  contract  waa  .void  between 
the  allottee  and  Whlteman,  Whlteman  would 
have  no  right  to  contract  with  tho  dsflendant 
as  to  the  possession  of  said  land. 

The  borden  is  vpim  tb«  ^alntiff  In  acnr 
to  show  wror.  Under  ti^  status  <tf  tbls  ra» 
ord  we  are  unable  to  UU  whether  any  error 
was  committed  by  the  trial  court  Tba  pre- 
sumption Is  In  fiiTor  of  tlie  Jadguent  of  the 
lower  court  being  free  from  error. 

Tbe  judgment  of  tbe  loweor.  oonit  Is  Bt- 
firmed.  All  tbe  Justices  oonctir. 

(K  OkL  W3 

MUUPUX  T.  FITCH. 
(Supreme  Court  of  Oklahoma.  Jan.  2Bi  lfll8L) 

1.  iHJunoTioir  (1 2*)~AB0]:jTioir  or  Wnrr. 

That  part  of  swtloa  6769  of  CompiUd 
Laws  of  Oklahooia  1909  abolishiDK  the  writ  of 
injunction  was  not  cootlnued  In  force  by  sec- 
tion 2  of  the  Schedule  of  the  Constitntioa  at 
the  erection  of  tbe  state. 

[Ed.  Nota^For  other  eases,  see  Injnnctla^ 
Cent  Dig.  I  2;  Dec  Dig.  |  2.*] 

%  iHJunonoM  (H  !■  2*)-^DiHoizzanoii  vm 

Warr. 

The  writ  of  Injnnction  was  made  available 
at  the  erection  of  the  state  by  sectioas  2  and 
10,  art  7,  of  the  Coostitotion. 

(a)  The  writ  of  Injnactloa  Is  not  sn  ezdnstve 
remedy  in  this  state. 

(b)  The  statuton  provistoos  as  contained  la 
sections  5766,  67S6,  and  67S7,  Comiriled  Laws 
of  Oklahoma  1909,  except  that  part  of  aectUm 
6765  which  abolishes  the  writ  of  Injonctioiij 
were  continned  In  force  after  the  erection  of 
the  state  by  section  2  of  the  Schedule  to  the 
Constitution,  and  are  cumulative  remedies. 

[Ed.  Nets.— For  other  cases,  see  Injunction 
Cint  Dig.  H  1.  2;  Dec  DiT  H  1.  2>] 

8.  IwJtincTioif  (I  47*)— When  GaANTTO. 

Where  certain  lots  were  In  possession  of 
F.,  daimiu  title  thereto,  and  uie  same  are 
sought  to  be  taken  forcible  possessioa  of 
M.,  who  claimed  an  adverse  title,  F.'s  pMses- 
sion  may  be  preserved  until  the  final  determi- 
nation as  to  the  titie  by  means  of  injunction. 

[Ed.  Note.— For  other  cases,  see  InjuncU<^ 
Cent  Dig.  |  100;  Dec  Dig.  %  47.*] 

4.  Appeai.  and  Eaaon  (|  213*)— OBJnoixoHS 

Not  Maob  Bxlow. 

It  Is  too  late  to  make  objection,  for  the 
first  time,  in  tbe  Supreme  Court  tbat  a  waiv- 
er of  a  trial  by  Jury  nad  not  been  msde,  or  did 
not  ap[»ear  of  record  in  the  trial  court 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error.  Cent  Die.  f|  1149,  116S,  1304-1808: 
Dec  Dig.  i  213.^ 

Error  from  District  Court  Comanche  Coun- 
ty; J.  T.  Johnson,  Judge. 

Action  betweoi  Uriah  Unrphy  and  Q.  F. 
Fitch.  From  the  judgment,  Urlab  Uurph/ 
brings  error.  Affirmed. 

B.  W.  Skipper,  of  Idabel,  Steven  &  Meyers 
and  T.  B.  Orr,  all  of  Lawton,  for  plaintiff  In 
error.  Hudson  9t  WhaUn*  <tf  lAwton,  for 
tendant  in  error. 

WILLIAMS,  J.  Flaintlfl,  In  bU  petition, 
alleged  as  follows;   "TtoaX  he  is  now  and 
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was  at  all  times  berelnafter  set  ont  and  ever 
since  •  •  •  the  owner  In  fee  simple  and 
In  tbe  lawful  possesston  of  lots  7  and  8;  In 
block  46,  In  the  town  of  Tonple,  Goman<Ae 
coant7,  state  of  Oklahoma,  together  with  the 
ai^nrtenances  thereunto  belonging,  and  the 
d^eudant  herein,  on  the  14th  day  of  January, 
1911,  unlawfully  entered  upon  said  premises 
of  this  said  plaintiff  and  with  gun  in  hand 
thai  and  Qiere  threatened  and  attempted  to 
shoot  and  kill  said  plaintiff,  and  then  and 
there  threatened  to  take  possession  of  said 
lots  and  the  buildings  and  Improvements 
thereon  from  this  plaintiff;  that  said  de- 
fendant still  contlnnes  to  threaten  to  hurt 
said  plaintiff,  and  to  take  from  said  plaintiff 
said  premises,  and  to  possess  himself  there- 
with, and  to  take  tbe  household  effects  there- 
in beloi^ng  to  this  plaintiff  and  hold  them 
and  said  house  and  said  lots  against  the 
interests  and  to  the  great  and  Irreparable 
injury  and  loss  to  this  plaintiff.  Plaintiff 
further  says  that,  unless  said  defendant  Is 
restrained  and  enjoined  from  molesting  said 
iflalntiff  in  his  possession  of  said  premises, 
he  will  carry  hla  said  threats  Into  execution, 
and  will  harm  and  Injure  said  plaintiff  in 
his  person  and  in  his  effects,  and  especially 
will  he  do  Irreparable  Injury  to  tbe  said 
premises ;  that  said  premises  consist  of  two 
lots,  a  13-room  house,  a  cistern  and  out- 
house, a  storm  <caTe,  and  other  ImproTe- 
ments,  and  that  said  bouse  is  partially  fur- 
nished with  beds  and  otber  fumisbli^  and 
flxtnres.  all  the  property  of  this  plalnUff, 
and  all  of  which  is  liable  to  be  and  will  be 
injured  by  said  def^idant,  unless  he  is  re- 
strained and  enjoined,  as  aforesaid;  that 
said  defendant  has  threatened  to  scare  and 
drlTe  this  plaintiff  away  from  said  premis- 
es, and  has  threatened  to  shoot  and  kill  this 
plaintiff  if  he  did  not  quit  and  leave  said 
ptvmlses,  and  deUver  the  same  up  to  said  de- 
fendant, and  plaintiff  verily  believes  he  will 
do  harm  to  the  person  of  said  plaintiff  and 
great  and  irreparable  Injury  to  the  property 
of  said  plaintiff  If  he  Is  not  restrained  from 
80  doing;  that  said  defendant  is  Insolvent, 
and  this  plaintiff  has  no  adequate  remedy 
at  law."  Then  follows  a  prayer  that  all 
parties  interested  "with  him  [defendant]  In 
any  manner  in  the  disturbance  of  the  peace- 
ful possession  of  tliis  plaintiff,  including  any 
one  acting  with  him  as  agent,  employ*,  or 
otherwise,  be  perpetually  enjoined  and  re- 
strained from  entering  upon  plaintiff's  said 
premises,  and  from  in  any  manner  interfer- 
ing with  said  plaintiff  in  his  possession  of 
said  premises,  or  in  any  manner  attempting 
to  interfere  with  the  household  effects  of 
said  plaintiff,  and  for  all  other  and  further 
relief  and  for  costs." 

On  January  17,  1911,  a  temporary  injunc- 
tion was  granted  as  prayed  for.  On  January 
IS;  1911,  defendant  filed  a  motion  asking 
that  said  Injunction  be  dissolved,  said  motion 
being  sanKirted  by  affidavits;  but  said  mo- 
tkam  ftnd  affldaTlta  ai«  sought  to  ba  brougU 


before  this  court  as  a  part  of  transcript 
which  is  not  permissible,  and  therefore  can- 
not be  considered  here  on  review  for  anj 
purpose.  Richardson  v.  Beldleman,  126  Pftb 
816,  and  authorities  therein  dted. 

On  February  4,  1911,  the  record  discloses 
that  by  a  court  order  the  motion  of  the  de- 
fendant to  dissolve  the  Injunction  granted 
on  January  17,  1911,  was  overruled,  and  that 
the  iujunctloii  theretofore  granted  on  Jan- 
uary 17,  1911,  was  In  all  matters  and  things 
sustained;  and  the  Journal  entry  further 
states:  "It  is  further  ordered  and  adjudg- 
ed by  the  court  that  the  defendant,  Uriah 
Muri^,  do  quit,  vacate,  and  surrender  up 
the  premises  hereinafter  described  to  the 
plaintiff,  G.  F.  Fitch,  within  10  days  from 
this  date,  and  upon  his  failure  to  do  so  the 
sheriff  of  Comanche  county  1b  hereby  direct- 
ed to  move  the  said  Uriah  Murphy,  and  any 
household  effects  and  properties  that  he  may 
have  placed  on  said  prraiises,  off  of  said 
premises  and  put  the  said  Fltob  in  full  pos* 
session  of  said  .premises ;  the  said  premises 
being  lots  sev«i  (7)  and  eight  (8),  In  block 
forty-six  (46),  and  the  Improvements  there- 
on, in  the  town  of  Temple,  Comanche  coun- 
ty, state  of  Oklahoma." 

The  defendant  had  challenged  the  snfll- 
(dency  of  plaintiff's  petition  by  general  de- 
murrer. It  appears  from  the  record  that 
evidence  was  heard  1^  the  court  before  said 
order  wna  entered. 

■  Did  the  petition  state  (1)  a  cause  of  ac- 
tion, and  was  the  order  (2)  witered  in  «- 
pess  of  the  power  of  the  court? 

[1]  The  statutes  in  fMce  in  this  state 
atlve  to  injunctions  and  the  grantiiig  ot  the 
same  are  as  follows: 

rrbe  injunction  provided  by  this  Code  is 
a  command  to  refrain  from  a  particular  act. 
It  may  be  the  final  Judgment  in  an  action, 
or  may  be  allowed  as  a  provisional  remedy, 
and,  when  so  allowed.  It  shall  be  by  order, 
Tbe  writ  of  injunction  is  abolished."  Sec- 
tion 575G,  Compiled  Laws  of  Oklahoma  1909. 

"When  It  aM>ears,  by  the  petition,  that 
tbe  plaintiff  Is  enUUed  to  the  relief  demand- 
ed, and  such  relief,  or  any  part  thereof,  con- 
sists is  restraining  the  commission  or  contin- 
uance of  some  act,  the  commission  or  con- 
tinuance of  which,  during  the  litigation, 
would  produce  Injury  to  the  plaintiff;  or 
when,  during  the  litigation,  It  appears  that 
the  defendant  is  doing,  or  threatens,  or  la 
about  to  do  or  is  procuring  or  suffering  te 
be  done,  some  act  in  violation  of  the  plain- 
tiff's rights  respecting  the  subject  of  the  ac- 
tion, and  tending  to  render  the  Judgment 
ineffectual,  a  temporary  injunction  may  be 
granted  to  restrain  sudi  act  And  when, 
durli^  the  pendency  of  an  action,  it  shall 
appear,  by  affidavit,  that  the  defendant 
threatens  or  Is  about  to  remove  or  dispose 
of  his  property  with  intent  to  defraud  his 
creditors,  or  to  render  the  Judgment  ineffec- 
tual, a  temporary  Injunction  may  be  granted 
to  zestrvln  mch  remml  w  divoelCSaiL  It 
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may,  also,  be.  gbanted'  la  any  case  wbere  It 
Is  specially  anthorlzed  by  statute."  Sectlou 
0756,  Compiled  Lawa  of  Oklahoma  1009. 

"iFhe  Injunction  may  be  granted  at  tbe 
time  of  commencing  the  action,  or  any  time 
afterwards,  before  Judgment  by  the  district 
court,  or  the  judge  thereof,  or.  In  bis  ab- 
sence from  tbe  county,  by  the  county  judge, 
upon  Its  appearing  satisfactorily  to  tbe  court 
or  judge,  by  the  affidavit  of  the  plaintiff  or 
his  agent,  that  the  plaintiff  Is  entitled  there- 
to." Section  S757,  Compiled  Lawa  of  Okla- 
homa 1909. 

[2,  S]  The  writ  of  injunction  was  abolished 
by  said  section  5755,  but  the  same  seems  to 
have  been  revived  by  sections  2  and  10  (sec- 
tions 195  and  187,  Williams'  Anm>.  Const), 
art  7,  of  the  Constitution  of  this  state.  Bak- 
er V.  Newton  et  al.,  22  Okl.  658,  98  Pae.  931 ; 
Newhouse  t.  Alexander,  27  Okl.  46,  110  Pac. 
1121,  30  L.  It  A.  (N.  S.)  602,  Ann.  Cas. 
i912B,  674. 

However,  the  writ  of  Ifiijunctlon  is  not  the 
excluslTe  remedy  in  this  state.  The  statu- 
tory provisions  as  contained  In  sections  575!i, 
57S6,  and  6757,  except  that  part  of  section 
C^55  which  attempts  to  abolish  the  writ  of 
Injunction,  appear  to  have  been  brought  over 
by  section  2  of  tbe  Schedule  (section  364, 
Williams'  Anno.  Const),  and  to  be  cumula- 
tive. Newhouse  v.  Alexander,  supra;  State 
ex  reL  Huston,  27  Okl.  60f^  113  Fac.  190,  34 
L.  R.  A.  (N.  S.)  380. 

The  petition  stated  a  cause  of  action. 
Glasco  T.  School  District,  24  Okl.  236,  103 
Pac.  687,  and  authorities  therein  cited ; 
Black  v..  Jackson,  177  IT.  S.  349,  20  Sup.  Ct 
648,  44  li.  Ed.  801. 

[4]  It  is  too  late  to  make  objection,  for  the 
iBrst  time,  In  this  court  that  waiver  of  a 
trial  by  jury  had  not  been  made,  or  did  aot 
(ippear  of  record  in  the  trial  court.  Farm- 
ers' Nat  Bank  v.  McOall,  25  OkL  600,  106 
Pa&  8^,  26  L.  B.  A.  (N.  S.)  217;  Johnston 
et  117.  T.  Haynes,  68  N.  C.  509. 

So,  too,  tbe  question  as  to  the  parties  here- 
tf>  betiig  entitled  to  a  right  of  trial  by  Jury 
on  the  Issue  as  to  the  ownership  ot  the  tiUe 
to.  said  premises  Is  not  involved  In  this  re- 
view. The  parties  to  said  acUon  being  enti- 
tled to  a  jury  trlaf,  unless  the  same  was 
Vraived  as  to  such  Issues,  a  verdict  of  a  jury 
^ould  have  been  had  and  Judgment  render- 
ed thereon,  and  then,  as  an  incident  thereto, 
the'  mandatory  relief  coald  have  beea  prop- 
erly awarded. 

On  the  matters  as  disclosed  to  this  court 
by  the  transcript,  no  error  is  apparent 
Pomeroy,  Eq.  Jur.  (Student's  Ed.)  |  1350; 
iSmlth  T.  Speed.  11  Okl.  96.  66  Pac.  Sll,  55 
B.  A.  402;  Xong  v.  Easebeer,  28  Kan. 
226;.  Webster  v.  jCooke.  23  Kan.  640;  White- 
car  V.  Mich'enor,  37  N.  J.  E<j.  6;  Broome  v. 
telephone  Co.,  42  N.  J.  Bq.  14i;  7  Atl.  851; 
Hodge  V.  Glese,  43  N.  J.  Eq.  342,  11  Atl.  48^; 
Wheelock  V.  Noon^^^,  108  N.  Y.  179,  15  N.  E. 


67.  2  Am.  St  Be]^  406;  Corning  V.  Troy  Iron 
&  NaU  Factory,  40  N.  T.  191;  -Chnrch  v. 
Gristgau,  34  Wis.  328;  Big  Six  Develop- 
ment Co.  V.  MltcheU,  138  Fed.  283,  70  C.  C. 
A.  569,  1  L.  R.  A.  (N.  S.)  332;  Sogar-Pine 
Lbr.  Co.  V.  Lbr.  &.  Imp.  Co.  (Q.  C.)  88  Fed. 
528;  United  States  v.  Brighton  (C.  C.)  36 
Fed.  218;  In  re  Lennon,  166  U.  S.  C4S.  17 
Sup.  Ct  658,  41  li.  Ed.  1113;  Garretson  v. 
Cole,  1  Har.  &.  J.  (Md.)  373 ;  Webb  v.  Port- 
land Mfg.  Co.,  3  Suma.  189,  Fed.  Cas.  No. 
17,322;  Manchester  v.  Worksop,  23  Beav. 
198 :  Spencer  t.  London  Ry.  Co.,  8  Sim.  193; 
Harbison  v.  White,  8  Rep.  (N.  S.)  586;  Godd- 
son  V.  Richardson,  9  Chan.  Ap.  221;  Martyr 
V.  Lawrence,  2  De  G.,  J.  &  S.  261;  Cole-SU- 
ver  Mining  Co.  v.  Virginia,  1  Sawy.  685,  Fed. 
Cas.  No.  2,990. 

We  have  treated  the  order  appealed  from 
as  a  final  order  or  decree,  as  cont^ided  for 
by  tbe  counsel  for  the  plaintiff  in  error,  and 
examined  the  record  carefully  and  passed  on 
tbe  only  questions  that  could  probably  be 
raI6ed  on  a  transcript 

The  Judgment  of  the  lower  coait  li  ai* 
firmed.   All  the  Jnsdces  concur. 


dK  OkL  C61> 

COOK  et  rL  V.  STATE  et  aL 

(Supreme  Court  of  Oklahoma.   Dec.  3,  1012. 
On  ReheariDg.  Feb.  18.  1913.) 

fSvttabtu  by  the  Court.) 

1.  Appeal  and  Ebbob  (S  827*)— J^int  Tttoo- 

HENT— PaBTIBS. 

AH  parties  to  a  joint  judgment  must  be 
joined  in  a  proceeding  In  error  in  ,tbLi  court 
to  review  aach  judgment,  either  as  plaintiffs 
or  defendants  in  error. 

(Ed.  Note.— For  other  caBes,  see  Appeal  and 
Error.  Cent  Dig.  »  1795,  1814-1820,  182»- 
1835;  Dea  Dig.  I  827.*] 

2.  Appeal  and  Ebbob  (S|  632,  633*)— Joiira 
Judgment — Sebvice  ot  Case-Made. 

If  a  Joint  jadgment  is  Bought  to  be  re- 
viewed by  petition  in  error  with  cajie-made  at- 
tached, Uie  case-made  must  be  served  upon  all 
parties  against  whom  the  Joint  judgment  is 
rendered. 

(a)  When  such  service  is  not  had,  unless  all 
such  parties  waive  same  or  do  acts  that 
amount  to  entering  an  appearance  at  tbe  prea- 
entation  and  Bettling  of  tbe  case-made,  such 
case-made  is'a  nnlli^. 

(b)  Tbe  fact  that  tbe  party  upon  whom  serv- 
ice was  not  had  as  to  tbe  case-made  and  the 
Bigning  and  settling  of  the  same  made  default 
in  the  trial  court  before  the  joint  Judgment 
was  rendered  does  not  take  the  case-maae,  as 
to  service,  etc.,  out  of  the  rule. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2771,  2772-2774;  Dec. 
Dig.  |§  632,  633.*] 

(AddiUonal  SvHabua  by  Editorial  BUti.i 
On  Rehearing.  ' 

3.  Pleading  (§  34*)— Conotbuction— Objec- 
tions Not  Raiskd  Below. 

W^here  a  petition  is  attacked  for  the  first 
time  on  appeal  as  not  stating  a  cause  of  action, 
it  will  be  liberally  construed  to  uphold  the 
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^^avDtt  u  nquind  br  Comp.  law*  1008,  I 

[Ed.  Note.— For  other  caaea,  see  Pleading, 
Cent.  Dig.  {{  66-76;  Dec.  Dig.  8  84.*] 

4.  Appkal  and  Ebbok  (I  868*)— Review  on 
Tkanscupt. 

Objections  to  the  introductioQ  of  evidence. 
»D  the  ground  that  the  petition  did  not  state 
a  caase  of  action,  cannot  be  reviewed  on  a 
transcript 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig,  K  843S,  3489,  S440,  3440; 
Dec.  Dig.  I  85&-n 

o.  Appeal  and  Ebbob  (S  213*)^bji:ctions 

Not  Raised  Below. 

Where  parties  are  entitled  to  a  trial  by 
jury,  unless  waived,  ret,  If  the  record  on  appeal 
fails  to  show  waiver  entered  of  record,  as  re- 
quired by  statute,  objection  on  that  ground 
may  not  be  made  for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent.  Dig.  K  U66,  1804-1308;  Dec 
Wg.  i  213.»] 

0,  Tkvo.  (I  882*)— ^Tbzai.  by  Ooubt— Find- 
ings. 

Under  Comp.  Laws  1909,  S  6809,  on  trial 
by  the  coort  it  la  not  necessary  for  the  court 
to.  state  its  findings,  except  generally,  unless 
a  request  therefor  was  made. 

lEd.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  iS  916-919;  Dec.  Dig.  5  392.*] 

Elrror  from  District  Court,  Okmulgee  Coun- 
ty; Wade  S.  Stanfl^d,  Judge. 

Action  by  the  State  and  James  Eanard 
asainst  W.  J.  Cook  and  A.  Z.  E^llsh  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.  Dismissed. 

W.  W.  Wood  and  Moore  &  Noble,  all  of 
Okmulgee,  for  plalntlfls  In  error.  J.  W. 
CUlders,  Co.  Atty.,  of  Okmttigee,  tor-  defend- 
antB  in  oior. 

WILLIAMS,  J.  Counsel  for  the  state  of 
Oklahoma  moves  to  "strike  the  case-made 
from  the  flies  and  dismiss  the  appeal  and 
petition  In  error,"  on  the  grouDd  (1)  that 
the  case-made  was  neither  served  on  James 
Kanard,  one  of  the  defendants  in  error,  nor 
was  he  present  at  the  presentation,  signing, 
and  settling  of  the  same ;  nor  was  the  pres- 
entation, signing,  and  settling  thereof  waiv- 
ed by  him;  nor  did  be  have  notice  thereof; 
i2)  'tbat  notice  of  the  presentation,  signing, 
and  settling  of  the  case-made  was  neither 
serred  on  the  defendant  In  error  James  Kan- 
ard or  his  attorney,  nor  was  notice  thereof 
waived  by  him  or  his  attorpey. 

[1]  The  Judgment  sought  to  be  reviewed 
by  this  proceeding  is  a  joint  one,  the  same, 
hofrever,  having  been  rendered  against  James 
Kauard  by  default;  the  other  defendants, 
Frederick  B.  Severs  and  Molleanna  Snakaya, 
plaintiffs  in  error,  having  defended  in  the 
lower  court. 

It  was  essential  that  the  said  James  Kan- 
nrd  be  either  joined  as  a  plaintiff  or  defend- 
unt  in  error.  May  et  al.  v.  Fltzpatrlck  et  al. 
f  No.  2,444)  127  Pac.  702,  decided  by  this  court 
on  October  8,  1812,  and  anthorlUes  ther^ 
cited: 

IJI  If  the  JudgmGnt  of  the  trial  court  was 


to  be  revieved  by-  nieana  of  a  petition  in 
error  with  case-made  attached,  th^  .saine 
should  have  been  serred  upon  James  Kanard. 
Thompson  t.  Fulton,  29  OU.  TOO,  119  Pac. 
244;  Price  t.  Covington.  29  OkL  854.  U9 
Pac.  626. 

The  fiict  that  the  Joint  ju^ment  against 
Frederick  B.  Severs,  Molleanna  Snakaya,  and 
James  Eanard  was  rendered  as  to  ttie  said 
Kanard  by  deBaolt  does  not  change  the  rale. 
Jones  V.  Balsley  &  Rogers  et  aL,  25  Qkl.  344, 
106  Pac  S30,  138  Am.  St  Rep.  021.  Snch 
rule  obtained  in  Kansas,  whence  onr  statate 
was  taken  (AttontLc  Trust  Co.  et  aL  y.  Pres- 
cott  et  aL,  5  Kan.  App.  172,  48  .Paa  USB; 
Paper  Go.  t.  Hen  tig,  81  Kan.  322, 1  Pac.  620), 
until  the  same  was  changed  by  statute.  Jtmes 
V.  Balsley  &  Rogers  et  aL,  supra.  . 

The  appeal  must  be  dismissed.  4Ji  the 
Ju8ti«8  concnr. 

On  Rehearing. 

Since  the  filing  of  the  opinion  holding  the 
case-made  a  nullity  and  dismissing  the  pro-: 
ceedlng  la  error,  counsel  for  plalntifts  in  er- 
ror have  presented  to  this  court  a  motion 
asking  for  modification  of  said  order, .  "so 
as  to  provide  therein  only  tUat  the  case-made 
shall  be  stricken  from  the  record,  and  not  that 
the  appeal  shall  be  dismissed,  for  the  rea- 
son that  it  appears  by  the  certificate  of  the 
clerk  *  ♦  ♦  that  said  record  Is  duly  cer- 
tified as  a  full  and  complete  transcript  of 
the  proceedings  in  the  court  below." 

Counsel  for  plaintiffs  in  error  also  state 
that  "It  has  been  suggested  that  they  did 
not.  In  their  original  brief  in  opposition  to 
the  motion  to  dismiss,  cull  the  atten^on  of 
the  court  to  the  fact  that  errors  were  as- 
signed which  appeared  upon  the  ff^ce  of  the 
record  proper,"  and  concede  such  to  be  the 
fact,  but  state  that  It  was  an  oversight,  and 
ask  that  we  consider  a  motion  for  modifica- 
tion, that  justice  may  be  done  their  clients. 

The  county  attorney,  for  the  defendants  ii^ 
error.  In  reply,  insists  that  the  assignments 
sought  to  be  raised  by  transcript  are  wl^out 
merit,  and  that  the  motion  to  modify  shidnld 
not  be  sustained  as  a  matter  of  form,  and 
therefore  should  be  denied  In  the  Interest  oi 
justice.  McLaughlin  et  al.  v.  Nettlpton,  25 
Okl.  319,  105  Pac.  662;  Id.,  25  Okl.  322, 
105  Pac.  663;  Young  v.  Severy,  6  Okl.  630, 
49  Pac.  1024. 

The  bond  declared  on  is  made  an  exUblt 
and  a  part  of  the  pleading  by  proper  ref- 
erence. 

It  Is  contended  that  the  petition  does  not 
state  a  cause  of  action,  for  the  reason  that 
it  Is  not  therein  alleged  that  the  penulty  of 
the  bond  Is  either  due  or  unpaid.  The  breach 
of  the  bond,  as  alleged,  is  that  the  principal, 
Abe  Snakaya,  failed  and  neglected  to  appear 
In  said  court,' and  failed  to  remain  thereat, 
as  by  said  bond  he  was  required  to  do;  that 
thereupon  the  said  bond  waa  by  said  district 
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court  duly  fbrMted,  wMfih  said  forfeituM 
vas  then  and  there  doly  entered  of  record. 
irtierAy,  and  hj  reason  thereof,  this  action 
accrued  in  favor  of  the  lAalntlfl,  the  state 
of  Oklahoma,  *^d  the  said  defendants  then 
and  there  became  Indebted  to  the  said  plain- 
tiff the  state  of  Oklahoma  In  the  sum  of 
$0,000.  Wherefore,  premises  considered; 
plaintiff  prays  judgment  *  *  •  for  $5,- 
000,  and  for  Its  costs  laid  ont  and  expended 
In  the  prosecution  of  this  action." 

[3]  Section  5656,  Compiled  Laws  of  Okla- 
homa 1909  (section  3093,  Statutes  of  Okla- 
homa Territory  1893),  provides:  "In  the  con- 
stmctlon  of  any  pleading,  for  the  purpose 
of  determining  Its  effect,  its  allegations  shall 
be  liberally  construed  with  a  view  to  sub- 
stantial justice  between  the  parties." 

In  harmony  with  the  spirit  of  said  stat- 
ute. It  is  a  settled  rule  of  construction  In 
this  jurisdiction  that,  where  a  petition  is 
attacked  for  the  first  time  In  this  court,  for 
the  reason  that  it  does  not  state  a  cause  of 
action,  it  will  be  liberally  construed  in  or- 
der to  uphold  the  judgment  of  the  trial 
court  Wass  et  al.  t.  Tennent-Stribbtlng 
Shoe  Co.,  3  Okl.  162,  41  Pac.  339 ;  Young  v. 
Severly.  S  Okl.  630,  49  Pac.  1024;  Bohart  t. 
Mathews,  29  Okl.  316,  116  Pac.  944. 

[4]  Without  challenging  the  sufficiency  of 
the  petition,  the  defendant  (plaintiff  in  er- 
ror) Molleanna  Bnakaya  answered  by  an  nn- 
verifled  general  denial.  The  defendant  F.  B. 
Serers  interposed  k  demurrer  to  the  petition, 
on  the  ground  that  it  did  not  state  t&ctB 
sufficient  to  constitute  a  cause  of  action,  but 
waived  same  by  securing  permission  of  the 
court  for  its  withdrawal,  and  then  answered 
by  an  unverified  general  denial.  The  demur- 
rer was  never  passed  on.  Had  It  not  been 
withdrawn  and  an  answer  filed  by  per- 
mission, without  it  being  passed  on,  that 
would  constitute  a  waiver.  The  question  as 
to  the  objection  to  the  introduction  of  evi- 
dence in  the  trial  court,  on  the  ground  that 
the  petition  did  not  state  a  cause  of  action, 
is  not  before  this  court  on  review  on  a 
transcript  But  see  Hogan  et  al.  v.  Bailey, 
27  Okl.  16,  110  Pac.  890;  Caddo  NaUonal 
Bank  V.  Moore,  30  Okl.  148,  120  Pac.  1003. 
The  petition,  Its  sufficiency  being  questioned 
for  the  first  time  In  this  court,  should  be 
held  here  to  sustain  the  Judgment 

Section  5663,  Compiled  Laws  of  Oklahoma 
1909  (section  4001,  Statutes  of  Oklahoma 
Territory  1883),  has  no  application  to  this 
case,  as  that  applies  to  actions  founded  on 
tnstmmenta  provl^ng  for  the  nncondittonal 
payment  of  money.  The  instrument  here  un- 
der consideration  was  conditioned  that  if  the 
principal  forfeited  said  bail  that  then  the 
sureties  would  pay  a  certain  stipulated  sum. 

It  la  farther  insisted  by  the  plaintlfls  in 
error  Uiat  the  findings  of  the  oourt,  as  set 
ont  in  the  judgment,  -are  insufficient  to  sup- 
port the  judgment,  because  there  Is  (1)  no 
finding  OB  to  what  diarce  the  principal  la 


die  bond  was  to  answer.  iu»  ttat  lie  was 
bound  to  appear  to  answer  any  cliarse  wba^ 
ever,  and  0)  that  there  was  no  &idlns  that 
fhe  prisoner  was  disdiarged  by  reason,  of  the 
eiving  of  the  ball  bond,  or  that  be  was  dls- 
diarged  at  alL 

Every  reasonable  intendment  and  ^vmunp- 
tion  la  in  &Tor  of  the  trial  court  National 
DriU  ft  Mfg.  Co.  Davis.  20  OkL  623^  120 
Pac.  976 ;  Herron  t.  M.  Burnley  Co.,  29  OkL 
317,  116  Pac;  952;  O^ate  v.  stone,  130  Pac. 
296,  decided  at  tiUs  tana,  but  not  yet  offldal- 
ly  reported. 

[f]  We  have  hdd  that,  although  a  party 
is  entitled  to  a  trial  by  jury  in  a  case,  unless 
same  is  waived,  yet,  if  the  record  in  this 
court  fails  to  show  waiver  entered  of  record, 
as  required  by  statute,.  (Ejection  on  that 
ground  may  not  be  made  for  the  first  time  in 
this  court  Murphy  v.  Fitch,  130  Pac  288, 
decided  at  this  term,  but  not  yet  officially  re- 
ported ;  Farmers'  National  Bank  v.  McOall, 
25  Okl.  600,  106  Pac.  866,  26  L.  B.  A.  (N.  a) 
217. 

Section  21,  art  7,  of  the  Constitution,  pro- 
vides: "In  all  jury  trials,  the  jury  shall 
return  a  general  verdict  and  no  law  In  force, 
nor  any  law  hereafter  enacted,  shall  require 
the  court  to  direct  the  jury  to  mske  flnrHngw 
on  iiarttcular  questions  of  fact;  but  the 
court  may,  in  Its  discretion,  direct  such  epe- 
da)  findings."  This  provision  of  the  Con- 
stitution superseded  section  6806  (section 
4176,  Statutes  of  Oklahoma  Territory  1893) 
of  the  Comnlled  Laws  of  Oklahoma  1909. 
King  V.  Timmons.  23  Okl.  407,  100  Pac.  63a 

[>]  Section  5809,  Compiled  Laws  of  Okla- 
homa 1909  (section  4180,  Statutes  of  Okla- 
homa Territory  1893),  Is  as  follows:  "Upon 
the  trial  of  questions  of  fact  by  the  court  it 
shall  not  be  necessary  for  the  court  to  state 
its  findings,  except  generally,  for  the  plain- 
tiff or  defendant  unless  one  of  the  parties 
request  It,  with  the  view  of  excepting  to  the 
decision  of  the  court  upon  the  quratlons  of 
law  involved  In  the  trial ;  in  which  case  the 
court  shall  state,  in  writing,  the  conclusions 
of  fact  found,  separately  from  the  conclu- 
sions of  law." 

Neither  does  It  appear  that  any  findings  of 
fact  or  conclusions  of  law  were  requested  by 
plaintiffs  in  error,  or  that  any  attempt  was 
made  by  the  trial  court  to  state,  in  writing, 
the  findings  of  fact  separately  from  the  con- 
clusions of  law. 

When  we  examine  Oils  record  oorefiiUy, 
we  think  It  is  obvlona  that  no  ^Eort  wu 
made  by  the  trial  court  to  state,  in  writing 
the  findings  of  fact  separately  from  the  con- 
clusions of  law,  but  that  the  Judgment  was 
intended  to  be  a  general  finding  on  all  the  is- 
sues. The  substantial  rights  hf  the  plaintiffs 
in  error  could  not  have  been  advexmly  af- 
fected by  this  action  of  the  trial  court  in  the 
form  in  which  he  rendered  this  jndgmoit; 
and  the  effort  to  defeat  tb»  recovery  on  this 
ball  bond  by  a  techntcaUty  shoold  not  pre- 
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nO.  Bectton  G680,  CoiopUed  laws  of  OklA- 
boma  1909: 

In  Stadai  t.  AlUiu,  6S  ^n.  82,  68  Fac; 
iOSS,  It  la  aaSd:  ^Hte  fladlng,  aa  will  be 
obaerred,  la  not  that  he  had  no  notice  of  the 
lien,  but  It  la  that  he  bad  no  actual  knowl- 
edge that  a  Uen  was  palmed  dniing  the 
time  that  the  com  waa  being  hanled.  There 
la  no  finding  that  he  was  without  conatruc- 
tlTe  notice  of  the  lien  before  a  sale  was  con- 
snnunated,  and  the  general  verdict  Implies 
the  existence  of  all  necessary  facts  not  In- 
consistent with  those  special  flndings.  The 
plaintiff  in  error  has  not  preserved  the  evi- 
deuce,  and  the  findings  of  fact  do  not  cover 
the  Question  of  notice.  *Iu  the  absence  of 
the  testimony  or  of  a  special  finding  upon  a 
material  question  in  the  case,  it  will  be  pre- 
sumed that  the  facts  disclosed  In  evidence 
were  such  as  to  support  the  general  finding 
and  Judgment  of  the  court.'  Pennell  v. 
Fetch,  55  Kan.  78,  39  Pac.  1023.  See,  also, 
l^logg  T.  Blssants,  61  Kan.  418,  82  Pac. 
1090." 

As  it  appears  that  the  assignments  of  er- 
ror tliat  are  reviewable  by  means  of  a  tran- 
script are  without  merit,  the  motion  to  mod- 
ify the  order  dismissing  the  proceeding  in  er- 
ror will  be  overruled.  All  the  Justices  con- 
cur. 


<n  OkL  10 

CABSON  et  sL  T.  COOt  COTJNTT  LIQUOR 
CO. 

{Snpieme  Court  of  Oklahoma.  Feb.  11,  1018.) 
(Bvltabu*  by  the  Oouri.) 

1.  PaTMEHT  (I  38*)— APPUCATIOIT— DlBBC- 
TION  BT  DbBTOB. 

The  general  role  is  that,  when  a  creditor 
holds  more  than  one  claim  af^alnst  his  debtor, 
the  latter,  on  making  a  payment,  may  direct 
on  which  debt  it  ahail  tie  credited,  and  it  Ib  the 
duty  of  the  creditor  to  so  apply  it. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  |i  99-103;  Dec.  Dig.  i  38.*} 

2.  Fatuent  (f  38*)— Appucation— SaorBBD 

AlTD  TTnSECUBED  DKBTS. 

A  debtor,  when  matdng  a  payment,  has 
the  primary  right  to  direct  its  application  to 
■Dch  debt  as  he  may  choose,  whether  secured 
or  unsecured. 

fEA  Note.— For  other  cases,  see  Payment* 
Cent  Dig.  U  99-103;  Dec.  Dig.  {  38.*] 

3.  Patment  (J  38*) —Application  — DiBXC- 
nON  BT  Debtob. 

It  ia  not  necessary  that  a  debtor  should 
direct  application  of  payment  at  the  precise 
'time  the  money  is  paid.  A  direction  made 
prior  to  such  payment,  and  not  changed  be- 
fore or  at  the  tune  payment  is  made,  is  a  man- 
ifestation at  the  time  of  the  intention  or  desire 
of  the  debtor  as  to  the  application  of  snch 
payment. 

[Ed.  Note.~7or  other  cases,  see  Payment, 
Cent.  Dig.  H  90-103;  Dec.  Dig.  f  Sa*] 

4.  Pathbivt  (S  86*)— Apfuoation— Minitnc 
or  Patuekt. 

The  rule  of  the  application  of  payments  is 
not  confined  to  payments  made  in  money,  tnit 
may  Include  montiuy  credits,  to  which  an  em- 
ployA  is  entitled,  for  a  portion  of  bis  wages; 


a  direction  of  the  appUcation  being  made  by 

the  employ^  prior  to  the  entering  of  said 
monthly  credits. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Dec  Dig.  i  36.*] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  C&rter  County  Court;  L  N.  Ma- 
son, Judge. 

Action  by  the  Cook  County  Iilauor  Com- 
pany against  A.  J.  Canon  and  another. 
Ju^ment  for  plaintiff,  and  defendants  bring 
error.   Reversed  and  remanded. 

Sigler  &  Howard,  of  Ardmore,  for  plain- 
tiffs In  error.  Orvllle  T.  Smith,  of  Oklahoma 
City,  and  Wm.  Pfelffer,  of  Ardmore,  for  de- 
fendant in  error. 

SHARP,  O.  Plaintiffs  In  error,  defendants 
t>eIow,  were  Indebted  to  defendant  in  error, 
plaintiff  below,  on  two  promissory  notes,  one 
for  $368.{!0,  secured  by  diattel  mortgage;  a 
second  for  fSOO,  which  was  unsecured.  The 
note  secured  by  the  chattel  mortgage  was 
executed  in  the  month  of  December,  1908; 
the  unsecured  note,  in  January,  1^09.  At 
the  time  of  the  execution  of  the  notes,  plain- 
tiff In  error,  A.  J.  Carson,  was  a  salesman  la 
the  employ  of  plaintiff,  and  It  was  agreed 
between  the  parties  that  the  pUiintiff  was  to 
deduct  ¥50  per  month  out  of  each  and  every 
month's  wages  or  earnings,  the  same,  to  be 
credited  on  the  said  A.  j.  Carson's  ladebted- 
nesa  On  the  evening  of  the  day  that  the 
second  note  was  executed,  it  is  claimed  by 
said  A.  J.  Oarson  that  he  notified  David  Dree- 
ben,  one  of  the  partners  of  plaintiff  company, 
that  the  accruing  monthly  credits  should  be 
applied  on  the  secured  note,  and  Dreebeo,  on 
behalf  of  the  partnership,  bo  agreed.  The 
lattw  In  bis  depositlou  testified  that  no  such 
agreement  was  ever  made  by  him  as  claimed 
by  Carson.  Defendant  A.  J.  Carson  contln^ 
ued  in  the  employ  of  the  plaintiff  for  some- 
thing over  a  year,  and  was  entitled  to  a  total 
credit  of  $625.  Instead  of  applyli^  the  cred- 
its to  the  payment  of  the  secured  not^  they 
were  first  applied  by  plaintiff  to  the  payment 
of  the  unsecured  note,  and,  after  its  paymwt; 
the  balance  was  credited  on  the  secured  note. 
The  case  was  tried  before  the  court  without 
the  intervention  of  a  Jury.  Special  flndlngs 
of  fact  and  coDclnsl<ni8  of  law  were  made,  of 
which  the  following  form  a  part;  "I  find 
that  the  defendant  A.  J.  Carson  at  some  time 
after  the  maUng  of  ti»  two  notes.  <xie  se- 
cured  and  one  unsecured,  to  the  j^lnUfl,  re- 
vested ime  of  the  plalntUb,  Mr.  Dreeb^  to 
credit  his  paym«its,  to  wit,  $50  a  month,  ui^- 
oa  the  secured  note.  I  find,  however,  that 
the  aald  Dreeboi  did  not  positively  agree  or 
mtes  Into  a  contract  so  to  do.  I  find  that 
the  defendant  A.  J.  Carson  did  not  make  a 
demand  for  payment  to  be  credited  to  the 
secured  note  at  the  time  he  made  each  par- 
ticular payment  therem." 

[1]  The  conclu^ns  of  law  predicated  npoi 
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the  findings  of  fact,  tat  brief,  were  that  the 
credits  were  properly  applied,  and  that  the 
PlalntUf  was  entitled  to  recover  a  Judgment 
for  the  possession  of  the  property  mortgaged 
to  secure  the  payment  of  the  flrat  note.  In 
the  first  place,  It  was  not  necessary  that  any 
agreem^t  be  made  aa  to  the  application  of 
the  payments.  Hie  general  rule  la  that,  when 
a  creditor  holds  more  than  one  claim  against 
hla  debtor,  the  latter  on  making  a  payment 
has  the  r^ht  to  direct  nimn  which  debt  It 
shall  be  credited,  and  It  Is  only  where  no  di- 
rection is  glvra  that  the  creditor  can  make 
the  application;  that,  where  a  direction  by 
the  debtor  to  apply  payments  exists  at  the 
time  that  the  payments  are  made,  It  Is  the 
duty  of  the  creditor  to  so  apply  them.  Kent 
&  Bamett  v.  Marks  &  Gayle,  101  Ala.  350,  14 
South.  472;  Pearce  t.  Walker,  103  Ala.  250, 
16  SoDth.  568;  Bell  et  al.  v.  Bell  (Ala.)  56 
South.  026,  37  L.  R.  A.  {N.  S.)  1203 ;  Farris 
et  al.  T.  Morrison,  66  Ark.  318,  50  S.  W.  693 ; 
BriggB  V.  Steele,  91  Ark.  458,  121  S.  W.  754; 
Wendt  V.  Ross,  83  Cal.  650;  Frutig  t.  Traf- 
ton,  2  Cal.  App.  47,  83  Pac.  70;  Perot  v.  Coop- 
er, 17  Colo.  80,  28  Pac.  391.  31  Am.  St  Rep. 
268 ;  'Boyd  ti.  Agrlcnltnral  Ins.  Ca,  20  Colo. 
App.  28,  76  Pac  986 ;  Nichols  v.  Culver,  31 
Conn.  177;  Caranaogh  et  al.  t.  Marble,  SO 
Conn.  389,  68  AU.  853,  15  U  R-  A.  (N.  S.) 
127;  Pickering  v.  Day.  2  Del.  Ch.  333 :  Ran- 
dall T.  Parramore  &  Smith,  1  Fla.  409 ;  Green 
T.  Ford.  79  Oa.  130,  3  S.  E.  ^;  Austin  t. 
Southern  Home  Loan  Ass'n,  122  Ga.  439,  SO 
S.  R  382;  Dorrls  U)r.  Co.  t.  Oummlns,  157 
nL  App.  10 ;  Murphy  v.  Sehnell,  248  IlL  182, 
93  N.  E.  738;  Barrett  t.  Sipp  et  al.  (Ind. 
App.)  98  N.  B.  310;  Huffman  et  al.  v.  Canble, 
S6  Ind.  691 ;  Trentman  v.  Fletcher  et  al., 
100  Ind.  105;  Condultt  et  aL  t.  Ryan,  3  Ind. 
!App.  1,  29  N.  E.  160;  First  Nat.  Bank  v. 
HolUngsworth,  78  Iowa,  575,  43  N.  W.  536,  6 
Tx  R.  A.  92;  irwln  T.  Paulett,  1  Kan.  418; 
^oefaler  t.  Bierbaum  (Ky.)  122  S.  W.  524; 
Howard  T.  London  Mfg.  Co.,  72  S.  W.  771, 
24  Ky.  Law  Rep.  1934 ;  Slaughter  &  Crosby 
T.  Milling,  15  La.  Ann.  526 ;  Blake  t.  Saw- 
yer, 83  Me.  m.  21  Atl.  834,  12  L.  R.  A.  712, 
23  Am.  St.  Rep.  762;  Starrett  t.  Barber.  20 
Me.  457;  Treadwell  t.  Moore,  34  Me.  112; 
Trustees  of  Church  T,  Heise  &  Co.  et  al.,  44 
Md.  455;  Lee  T.  Early,  44  Md.  SO;  Reed  t. 
Boardman,  20  Pick.  (Mass.)  441;  Ramsay  v. 
Warner,  97  Mass.  8;  Blair  v.  Carpenter  et 
aL,  75  Mich.  187,  42  N.  W.  790:  Harper  t. 
Concrete  Pnb.  Co.,  166  Mich.  429, 131  N.  W. 
1112 ;  Solomon  t.  DrescUer,  4  Mbui.  278  (Gil. 
197) ;  Crisler  t.  McCoy.  33  Miss.  445;  Sparks 
r.  Jasper  County,  213  Mo.  218.  112  S.  W. 
265;  Burchard  t.  Western  Commercial  Trav- 
elers Ass*n,  139  Mo.  App.  606.  123  S.  W. 
973;  Murray  t.  S^elder,  64  Neb.  484.  90 
N.  W.  206;  City  of  Lincoln  t.  lincoln  St  R.  { 
Co..  67  Keb.  460.  93  N.  W.  706;  Parks  t.  In- 
gram, 22  N.  H.  283.  tSS  Am.  Dec.  163;  Bean 
T.  Brown,  64  K  H.  395;  Benson  t.  Reln- 
shagen  et  ox,  75  N.  J.  E4.  358i  72  AtL  954; 


Mardt  T.  Yannesa,  75  N.  X  Uq.  607,  74  AtL 
47;  Seymour  t.  Marvin,  11  Barb.  (N.  T.)  80; 
New  York,  etc.,  Brewing  Go.  Angelo,  144 
App.  DlT.  655,  129  N.  Y.  Supp.  T13;  Lee  T. 
Hianley,  164  N.  C  244,  70  S.  E.  886;  Bank 
T.  Roberts  et  al.,  2  N.  D.  196,  4Si  M.  W.  722; 
Bureka  Ins.  Oo.  t.  .Dnble,  8  Ohio  Dec:  (Be- 
prlnt)  316;  Stewart  et  al.  t.  Hopkins  et  aL, 
30  Ohio  St  602;  TruUinger  t.  Kofoed,  7  Or. 
228,  33  Am.  708;  Rlaher  r.  Rlsher.  194 
Pa.  164,  45  Atl.  71;  Wardlaw  t.  Troy  OU 
MIU,  74  S.  C.  368.  64  S.  B.  658.  114  Am.  St 
Rep.  1004;  Hopper  t.  Hopper,  61  S.  C.  124, 
39  S.  E.  366 ;  Fulton  et  al.  r.  Davidson  et  al.. 
3  Helsk.  (Tenn.)  614;  White  t.  Blakemore,  8 
Lea  (Tenn.)  49 ;  Bnssey  t.  Grant's  Adm'r  et 
al.,  10  Humph.  (Tenn.)  238;  John  B.  Bonner 
Memorial  Home  t.  Collin  County  Nat  Bank, 
57  Tex.  Civ.  App.  313,  122  S.  W.  430;  Robin- 
son et  al.  V.  DoolitOe  et  aL,  12  Vt  246; 
Ayer  v.  Hawkins,  19  Vt  26;  Chapman  v. 
Commonwealth,  66  Va.  721;  Pope  v.  Trans- 
parent Ice  Co.,  91  Va.  79,  20  S.  E.  9W;  Pos^ 
Intelligencer  Pub,  Oo-  v.  Harris,  U  Wash. 
500,  39  Pac.  965;  Boss-BIgglns  Co.  t.  Rook, 
66  Wash.  546, 118  Pac.  744 ;  Hempfleld  R.  R. 
Co.  T.  Thornburg,  1  W.  Va.  261;  Johnston  et 
al.  T.  Northwestern  Live  Stock  Ins.  Co.,  107 
Wis.  337,  83  N.  W.  641;  30  Gyc.  1228  ;  4  Enc. 
L.  &  P.  1058;  2  A.  &  E.  Enc  U  435;  The 
Memnon,  62  Fed.  482,  23  U.  S.  App.  647,  10 
C.  C.  A.  502 ;  Field  et  al.  v.  Holland  et  al., 
6  Cranch,  8,  3  L.  Ed.  136:  Tiyloe  v.  Saudi- 
ford,  7  Wheat  13,  6  L.  Ei  384 ;  United  States 
v.  Klrkpatrlck  et  aU  9  Wheat  720,  6  U  Ed. 
199;  Jones  T.  United  States,  7  How.  681,  12 
L.  Ed.  870;  Nat  Bank  of  New  York  t.  Me- 
chanics' Nat  Bank,  94  U.  S.  439,  24  L.  Ed. 
178.  It  is,  therefore,  immaterial  that  the 
plaintiff  did  or  did  not  agree  or  consent  to 
the  debtor's  request  The  money  was  due, 
and  belonged  to  Carson,  and  he  had  a  right 
to  direct  upon  which  note  monthly  credits 
should  be  made. 

[2]  Nor  is  the  rule  of  the  application  of 
payments  affected  by  the  fact  that  one  of  the 
debts  owing  is  secured,  while  the  other  is 
unsecured.  Green  v.  Ford,  79  Oa.  130,  3  S. 
E.  624;  Briggs  v.  Steel.  91  Ark.  458,  121  S. 
W.  754;  Kent  &  Bamett  t.  Marks  &  Gayle, 
101  Ala.  350,  14  South.  472;  Howard  v.  Loo- 
don  Mfg.  Co.,  72  S.  W.  771,  24  Ky.  Law  Rep. 
1934 ;  Marsh  v.  Vanness  et  aL,  75  N.  J.  Eq. 
607,  74  Atl.  47 ;  Lee  v.  Mauley,  154  N.  C.  244, 
70  S.  E.  385;  Baum  v.  Trantham,  42  S.  G 
104,  19  S.  E.  973,  46  Am.  St  Rep.  607;  John 
B.  Bonner  Memorial  Home  v.  Collin  County 
Nat.  Bank,  57  Tex.  Civ.  App.  313,  122  S.  W. 
430 ;  Post^Intelligencer  Pub.  Co.  t.  Harris  et 
aL,  U  Wash.  500,  S9  Pac.  96S. 

[S]  It  was  not  necessary  that  Carscm  should 
direct  the  application  of  the  payments  at  the 
precise  time  that  the  payments  were  made  or 
credits  entered.  This  he  could  do  betore- 
hand.  Having  wee  notified  ttie  creditor  u^h 
on  what  debt  ttie  credite  should  be  altered, 
it  waa  unnecessary  to  r^teat  thla  notice  at 
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tbe  end  of  each  month,  or  <m  each  pay  day. 
Petty  Dill.  5S  Ala.  641;  Wendt  T.  Boss,  83 
GaL  660;  Bank  t.  Roberta  et  aL,  2  M.  D. 
19S.  4»  JH.  W.  722;  Taylor  et  aL  Jonea,  1 
Ind.  17;  Hoffman  t.  Oauble,  66  Ind.  091; 
Burchard  t.  Western  Commercial  TrarelenT 
Abs'd.  139  Ho.  App.  600, 123  S.  W.  073 ;  WlCt- 
fcowal^  T.  Beld,  82  N.  C.  116;  Baom  v.  Tran- 
tliain,  42  S.  a  KM,  19  -S.  EL  973.  46  Am.  St. 
Rep.  687;  Reynolds  et  aL  t.  McFarlane,  1 
Tenn.  <1  Overt)  4^;  4  Enc  U  &  P.  1061; 
2  A.  &  B.  EttC..  U  444;  80  Cyc.  1230. 

[4]  It  to  InsiBted,  however,  by  counael  for 
plftintur  In  error  that  the  pof ormance  of 
work  by  a  debtor  for  the  creditor  to  not  a 
payment  within  the  rule  allowing  the  debtor 
to  direct  the  application  of  paymoit  to  a 
partlciilar  Stixt  Treating  the  paymoit  made 
as  services  rendered,  tbe  genoral  rale  to  to 
the  contrary,  as  it  to  not  necessary  that  the 
payment  be  made  in  money.  It  may  be  made 
in  notes,  or  proper^,  or  labor.  4  A.  &  E. 
Enc  I>  ft  P.  1067.  In  Smith  v.  Yanghan,  78 
Ala.  201.  tbe  oMigattona  given  1^  the  de- 
fendant were  ft>r  cotton  as  t3ie  consideration 
or  price  of  tonds.  It  was  held  that  the 
rules  applicable  to  the  deliveries  of  cotton 
were  the  same  as  to  general  payments,  where 
a  debtor  owes  two  or  more  debts  to  the  same 
person.  In  State  v.  Tbomaa,  88  N.  a  261, 
tbe  iiayment  was  in  horses  and  cattle  receiv- 
ed as  money,  and  It  was  bdd  that  the  gen- 
eral role  of  the  application  of  payments  ap- 
plied. In  Boss  V.  Crane  et  al.,  74  Iowa,  8TO, 
87  N.  W.  950,  the  plaintiff  had  pnrctaased  a 
span  horses  and  given  a  note  and  chattd 
mortgage  thereon  In  payment,  which  were  at 
once  assigned.  Tbe  day  /oUowing  he  agreed 
in  writing  with  the  assignee  to  work  for 
him,  and  hto  wages  should  be  applied  in  pay- 
ment of  the  note.  Snfflclrait  work  was  done 
to  pay  the  note,  when  the  assignee  credited 
tbe  amount  on  another  accoont,  and  sold  the 
note  and  mor^ge  to  a  third  person,  who 
■dsed  the  team.  It  was  held  in  an  action  to 
recover  the  horses  that  earnings  of  tbe  plain- 
tiff ondn  tbe  contract  were  a  payment  of 
the  mortgage;  Other  cases  In  point  are  Mur- 
ray V.  Schneider,  64  Neb.  484,  90  N,  W.  206 ; 
Martin  v.  Draho-,  6  Watts  ^ J  644 ;  Yooi« 
V.  Harris.  36  Ark.  162. 

For  the  tonsfOng  reasons,  the  judgment  of 
Om  trial  eoort  should  be  reversed,  and  the 
canoe  remanded. 

PBB  CCRIAM.  Adopted  in  whol* 
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SGHECHINGEB  v.  GAUI/T  et  aL 
(Supreme  Court  of  Oklahoma.  Feb.  11,  1913.) 

fBftlaliu  by  fke  Court.) 
L  FU0D8,  SVATOn  or  (|  116*)— AOKIXiaNTS 

RBuniia  TO  Rbaltt— Afpointmint  or 
AoKirr. 

An  agreement  for  the  sale  of  real  profwr- 
ty,  or  of  an  interest  therein,  If  made  by  an 


agent  of  the  party  sought  to  be  Aaiged,  to  1d- 
valid.  unless  tbe  autiiority  of  the  agent  be  in 
writing,  and  Bubaciibed  by  ti»  party  sought  to 
be  charged. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  H  261-260;  Dec.  Dig.  f 

iia*i 

2.  Frauds,  Statutb  or  <|  182*>-Ofd4tiok 

AND  EiFFECT. 

If  a  promisor  or  Teodor  is  ready  and  will- 
ing to  perform,  and  carry  out  the  sale  of  the 
land  in  accordance  with  hU  parol  agreement, 
he  cannot  as  a  rule,  be  compelled  to  give  up 
or  pay  for  tbe  consideration  received,  on  tbi* 
sole  ground  that  tbe  agreement  ie  invalid  be- 
cause of  tbe  statute  of  frauds,  and  cannot  be 
compelled  to  perform. 

[Ed.  Note.— For  otber  cases,  see  Frauds.  Stat 
ute  of,  Cent  Dig.  H  286.  28i8;  Dec.  Dig.  Si 
182.»1 

8.  Yendob  ahd  Pubchasbb  ttl  108.  306,  334*  i 
—  REscisaioif  or  Cortsact  —  Gbouhds  — 
Fbaud. 

As  a  rule,  one  who  has  entered  into  a  con- 
tract to  purchase  realty  under  the  influence  of 
fraudulent  representations  of  tbe  seller  may 
rescind  the  contract  and  recover  the  purchase 
money  If  paid,  or  avoid  Its  payment  i<  unpaid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  »  873-876.  06a-9S0; 
Dec.  Dig.  H  108,  306,  334.*] 

4.  Verdob  and  Pukohaseb  (i  334*)— Reme- 
dies or  Pubchasbb^Recovkby  or  Pub- 
0HA8E  Mohbt  Paid. 

A  petition,  which  alleges  that  O.,  the 
agent  represented*  to  S.,  the  vendee,  that  M., 
the  vendor  and  principal,  was  tbe  absolute 
owner  in  fee  of  the  realty;  that  he  (G-.)  as 
agent  of  said  M.  bad  full  and  complete  author- 
ity to  make  and  enter  into  a  contract  for  said 
sale;  that  S.  relied  upon  said  representations 
made  by  G.,  tbe  agent  <uid,  believing  them  to 
be  true,  signed  said  agreement  and  in  accord- 
ance with  its  terms  drew  a  draft  on  the  Bknk 
of  P.  for  $1,000.  which  was  honored  and  trans- 
mitted to  F.  bank  for  G.,  as  agent  of  tbe  ven- 
dor; that  afterwards  plaintifF  ascertained  that 
M.  was  not  the  owner  in  fee  of  said  land,  but 
tbe  title  was  vested  in  M.  and  his  wife,  tbe 
said  premises  being  then  and  there  the  home- 
stead of  said  M.  and  his  wife,  and  that  G.  was 
not  the  uent  of  the  said  H.,  nor  had  he  ever 
had  anthority  to  make  the  contract  of  sale  of 
said  premises  on  behalf  of  the  wife  of  said  H.: 
that  thereafter  tbe  wife  of  said  M.  notiBea 
plaintiff,  both  by  word  of  mouth  and  letter, 
that  she  Iiad  never  eonsented  to  tbe  sale  of  said 
premises,  the  same  being  her  homestead,  and 
that  she  never  would  do  so,  and  that  she  would 
refuse  to  sign  any  deed  or  contract  affecting 
the  same,  or  for  uie  sale  thereof;  that  plain- 
tiff then  notified  the  defendants  that  be  refus- 
ed to  be  longer  bound  by  the  i^reement  and 
thereby  rescinded  the  same— held  to  state  a 
cause  of  action  for  the  recovery  of  said  sum  of 
money. 

[Ed.  Note.^For  other  eases,  see  Vendor  and 
P^cji^er,  Cent  Dig.  ||  Mi9-980;  Dec.  Dig. 

Error  from  District  Court,  Canadian  Coun- 
ty; John  X  Carney,  Judge. 

Action  by  Martin  Schechlnger  against  F. 
M.  Gault  and  others.  Judgment  fbr  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded,  with  Instructions. 

G.  F.  Dyer,  of  Geary,  and  Geo.  S.  Pearl, 
of  El  Reno,  for  plaintiff  In  error.  Wm.  O. 
Woolman,  of  Watonga,  for  defendants  In 
error. 
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WILLIABffl,  7.  Flabitlfl  In  error,  as  plain- 
tiff, med  tbe  defendants  In  error,  aa  defend- 
ants, In  the  district  cour^  declaring  on  a  cer- 
tain contract  entered  Into  witb  J.  D.  HlUer, 
by  F.  H.  Gault,  agent,  which  la  In  words  and 
figures  as  follows:  "Whereas,  the  party  of 
the  first  part  has  sold  and  agrees  to  oonvey 
to  tbe  party  of  the  second  part  the  following 
real  esUte,  to  wit:  N.  B.  sec.  6,  T.  13, 
R.  10;  also  tbe  land  sonth  of  tbe  Botft  la- 
land  R.  R.  in  the  N.  W.  sec  5  T.  18,  R. 
10;  for  the  snm  of  913,900  and  payable  u 
fellows:  $1,000  cash  in  hand  to  be  4>laced 
in  the  First  National  Bank,  of  Geary,  Okla- 
homa, with  the  deed  and  abstfact  and  tbe 
same  to  show  a  perfect  Utle,  the  balance  of 
said  money  to  be  paid  as  follows,  $5,000  Jan. 
Ist,  1000,  and  the  balance  f7,500  on  the  1st 
day  of  March,  1909.  Accept  (except)  the 
right  of  way  through  tbe  N.  B.  mc*  ^  7* 
13,  R.  10,  now  used  by  the  R.  R.  Co.  Party 
of  tbe  seo>nd  part  Is  to  have  possession  of 
tbe  land  on  January  1,  1909,  the  loose  wire 
now  on  the  fence  not  stretched  la  to  remain 
In  place,  and  the  party  of  tbe  second  part  is 
to  have  three  ricks  of  alfiiUb.  hay  now  on  the 
farm,  and  the  party  of  .t^a  second  part  is  to 
have  the  privilege  of  cutting  the  alfalfa  now 
growing  on  the  fftrm :  also  be  baa  the  privi- 
lege of  plowing  the  wheat  'and  oats  ground." 
In  said  contract  3.  D.  Miller  is  designated  as 
party  of  tbe  first  part,  and  Martin  Scbeebln- 
ger  as  party  of  tbe  second  part  Defendants 
•each  demur  to  the  petition,  on  the  ground 
that  it  doea  not  atate  facts  sufflclmt  to  con- 
stitute a  cause  of  action.  Each  of  said  de- 
murrers was  sustained  by  the  trial  court, 
and  judgment  tmdered  ia  favor  of  the  de- 
feudanta. 

[1]  As  a  rule,  under  the  original  statute  of 
frauds  It  Is  not  necessary  that  an  agent 
should  be  authorized  In  writing  to  sign  writ- 
ten contracts  for  the  sale  of  land,  or  mem- 
orandum of  an  oral  agreement  for  such  sale. 
20  Cyc.  27T;  Ledbeter  v.  Walker.  31  Ala.  175. 
In  many  jursidlctions,  however,  tbe  Legisla- 
tures have  specifically  provided  that  the 
agent  must  be  authorized  In  writing  In  order 
to  make  a  binding  contract  or  memorandum. 
Section  1089.  Comp.  Laws  Okl.  1909,  par. 
5;  section  847,  Stats.  Okl,  Ter.  1893  ;  20 
Cyc.  276.'  It  has  been  held  that  it  is  Im- 
material whether  the  agent's  authority  was 
in  writing,  if  the  principal,  with  full  knowl- 
edge of  tbe  sale  and  tbe  terms  and  condi- 
tions thereof,  ratified  the  same  in  writing. 
Butman  v.  Butman,  213  111.  104,  72  N.  E.  821. 
In  Michigan  It  has  been  held  that  the  au- 
thority of  an  agent  to  execute  a  written  con- 
tract for  the  purchase  of  lands  may  be  shown 
by  an  oral  ratification.  Hammond  v.  Han- 
nin,  21  Mlcb.  374,  4  Am.  Rep.  400. 

[2]  Under  the  allegations  of  the  petition, 
which  are  admitted  to  be  true  by  the  de- 
murrer Interposed  by  the  defendants  In  er- 
ror, the  cimtract  for  the  sale  of  the  land 
having  l»eeu  executed  by  the  vendor  through 
an  agent,  who  was  not  authorized  thereto 
in  writing,  the  same  was  void  as  In  contra- 


vention of  the  atatate  of  fiEaads;  tba  rakdee 
not  liaving  gone  into  poaaaBrion  vt  avudi 
premises.  SecttcoL  1068,  Gonok  Lawi  of  Oii- 
lahoma  1900;  section  847.  Stats,  of  OkL 
Ter.  1890;  Halsell  et  aL  t.  Renfrow  ec 
aL,  14  OkL  674,  78  Pac.  118,  2  Ann.  Oas. 
280.  But  that  tect  does  not  necessarily 
entitle  tbe  vendee  to  recover  the  partial 
payment  It  a  promisor  ta  vendor  is  ready 
and  willing  to  perform  and  carry  out  the 
sale  of  land  In  accordance  wUb  bis  oral 
agreement,  he  cannot  bo  oompeUed  to  give 
up  or  pay  ftfr  the  consideration  received,  oa 
the  sole  gronnd  that  be  conid  not  be  conqiel- 
led  to  perfimn.  Yenablo  v.  Brown,  81  Ark. 
S64:  McDonald  t.  Beall.  62  Gta.  676;  Day  t. 
Wilson,  83  Ind.  468,  48  Aol  Rep.  76;  Orab- 
tree  r.  Welles,  19  lU.  65;  Brockhanaea  & 
Flsdm  V.  Bowles,  Jr.*  et  al.,  60  111.  Apgf.  08; 
Duncan  Baird  &  Co.,  8  Dana  (Ky.)  101 : 
Nelson  T.  Forgey,  27  Ey.  (4  J.  J.  Harsh.) 
569;  Dougherty's  Administrator  r.  Gon^  1 
J.  J.  Marsh.  (^,)  874;  Plommer  v.  Bnck- 
nam,  55  Me.  106;  Biley  t.  Williams  et  ax., 
123  Bfass.  606;  GonghUn  t.  Snowies,  48 
Mass.  (7  Mate)  67,  39  Am.  Dee.  750;  Sims 
Bntcbins,  8  Smedes  4e  M.  (Miss.)  828,  47  Ans. 
Dec.  90;  Sennett  t.  Shefaan,  27  Minn.  828, 
7  W.  266;  lA  Da-King  Mfg.  Co.  v.  L^.  Da. 
86  Minn.  478,  31  N.  W.  838;  Mcaore  v. 
Bradford.  89  Hlnn.  118,  88  K.  W.  168;  Key- 
stone Iron  C!o.  v.  Logan  et  at,  65  Minn.  ^7. 
67  N.  W.  156:  Perkins  v.  Allnnt  (Mont) 
130  Pafi.  1;  Collier  v.  Coates,  17  Barb.  (K. 
Y.)  471:  Dowdle  r.  Camp,  12  Johns.  (N.  T.) 
451 ;  Ketchnm  ft  Sweet  v.  Bvertson,  18  Johns. 
(N.  Y.)  859.  7  Am  Dea  884;  Abbott  Dra- 
per, 4  Denio  (N.  t.)  61;  Lane  r.  Sbsdtford, 
6  N.  H.  180;  Chreen  t.  North  Carolina  R.  Co., 
77  N.  C  96 ;  Dnrbam  ConsoUdated  lAnd  ft 
Improvouent  Co.  r.  Ontiirle  et  aL.  116  N.  G. 
881.  21  S.  a  952;  Foost  t.  Sbottner.  62  N. 
a  242;  Mack  v.  Bragg,  SO  Vt  571;  Cobb  v. 
Hall,  29  Vt  610,  70  Am.  Dea  432.  Alabama 
(Nelson  v.  Slwlby  Mfg.  ft  Imp.  Co.,  96  Ala. 
516,  U  Sontb.  605,  88  Am.  St  Rep.  116). 
Michigan  (Soott  r.  Bnsh,  26  Mich.  418,  12 
Am.  Rest.  811),  Virginia  (Brown  t.  FoUard. 
88  Va.  686,  17  S.  B.  6),  and  Wlaoonsln  (Mc- 
Kinnon  YoUmar,  76  Wis.  82,  48  N.  W. 
800,  6  li.  B.  A.  131, 17  Am.  St  Bsp.  ITS^  sup- 
port a  rule  to  tile  oontrary. 

[t,  4^]  Tills  contract  whilst  declared  by  stat- 
ute to  be  invalid,  la  neither  illegal  nor  against 
good  morals,  nor  against  tbe  poblic  policy  of 
the  state^  otiier  Ihan  It  was  not  entered  into 
in  the  mannw  presKibed  by  the  statute;  Ob- 
vlonsly  what  was  intended  by  deidaring  that 
suCb  contract  diould  be  invalid,  unless  In 
writing,  was  that  tiie  same  should  not  be  en- 
forceable; t<a  if  it  was  Inteitded,  in  declare 
lug  tlie  contract  to  be  invalid  on  that  ground, 
tlut  it  should  be  void  as  against  puUic  poli- 
cy, then  all  parties  thereto  would  be  In  pari 
delicto,  and.  though  the  Tender  may  have  been 
unwilling  to  convey  or  perform,  yet  the  vendee 
Htm  could  not  recover  hla  partial  payment,  for 
the  reason  that  a  court  of  law  would  grant  ne- 
ther relief  but  leave  them  as  It  found  t&em. 
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Plaintiff  alleged  tliat  O.  represented  to  him 
that  M.  was  the  absolute  owner  in  fee  of  said 
premises ;  that  he  (O.),  as  agent  of  said  M., 
had  full  and  complete  authority  to  make  and 
enter  Into  said  eontract  for  the  sale  of  said 
premises,  and  that  said  premises  were  free 
and  clear  of  and  from  all  former  Incum- 
brances; that  plaintiff  relied  upon  the  repre: 
sentation  so  made  by  Q.;  and,  believing  them 
to  be  true,  signed  said  agreement  and  In  ac- 
cordance  with  Its  terms,  drew  a  draft  on  the 
Bank  of  P.  for  fl.OOO,  which  said  draft  was 
honored,  and  the  money  transmitted  to  the 
defendant  First  National  Bank ;  that  there- 
after plaintiff  ascertained  tbat  the  said  M. 
was  not  the  owner  In  fee  of  said  land,*  but 
that  the  title  was  vested  In  U.  and  bis  wife, 
the  said  premises  then  and  there  being  the 
homestead  of  the  said  M.  and  his  said  wife, 
and  that  said  G.  was  not  the  agent  of  said 
nor  had  he  ever  had  authority  or  right 
to  contract  for  the  sale  of  said  premises  on 
behalf  of  the  wife  of  said  U.;  that  there- 
after said  wife  of  the  said  M.  notified  plain- 
tiff, both  by  word  of  mouth  and  letter,  that 
she  had  never  consented  to  the  sale  of  said 
pranlses,  said  isemlses  being  her  homestead, 
and  that  she  never  would  do  so,  and  that 
she  would  refuse  to  sign  any  deed  or  con- 
tract affecting  the  same  or  for  the  sale  there- 
of; that  thereafter  plaintiff  notlfled  defend- 
ant O.  that  he  refnsed  to  be  longw  bound 
by  the  agreement,  and  rescinded  the  same; 
that  after  said  notice  was  served  he  de- 
manded of  Q.  the  return  of  the  said  91,000 
which  was  refused.  By  the  demurrer  these 
allegations  were  admitted  to  be  true. 

In  Harris  et  aL  v.  Garter's  Adm'rs  et  aL, 
3  Stew.  (Ala.)  233,  it  Is  said :  "It  is  certain- 
ly a  correct  rule  that  one  who  has  purchased 
an  estate  under  the  Influence  of  the  fraud- 
ulent r^resentations  of  the  seller  may  re- 
scind the  contract  and  recover  back  the  pur- 
chase money  If  paid,  or  avoid  Its  payment  if 
unpaid;  hut  a  purchaser,  with  knowledge 
of  his  vendor's  title,  cannot  object  that  he 
had  no  title  at  the  time  of  the  sale  if  he 
afterwards  consummate  his  title  before  the 
vendee  has  performed  the  conditions  on  which 
be  Is  authorized  to  demand  it" 

But  it  seems  to  he  settled  by  authority 
and  reason  tbat  if  the  contract  is  made  by 
the  Tendor  in  good  faith,  and  he  has  such 
an  Interest  in  the  subject-matter  of  the  con- 
tract, or  is  so  situated,  that  he  can  reason- 
ably convey  a  good  title  at  the  proper  time, 
that  is  sufllclent  Gray  v.  Smith  (C.  O.)  70 
Fed.  625;  Burks  T.  Davies,  85  Cal  UO,  24 
Pae  613,  20  Am.  St.  Rep.  218;  Baston  t. 
Montgomery  et  al.,  90  Cal.  SOT,  27  Fac.  280, 
25  Am.  St  Bep.  123;  Provident  Loan  & 
Trust  Go.  T.  Mcintosh  et  al.,  68  Kan.  452.  75 
Pae.  498.  1  Ann.  Cas.  906;  Dresel  v.  Jordan, 
104  Mass.  415;  -Boehm  t.  Wood,  1  Jac.  & 
Walk.  419;  Salisbury  v.  Hatcher,  2  T.  & 
Col.  Ch.  54;  Dutch  Church  v.  Mott,  7  Paige 
iS.  T.)  n;  Baldwin  v.  Salter,  8  Paige  (N. 


T.)  478;  Seymour  t.  Delancy,  8  Cow."  (N.  Y.) 
445,  15  Am.  Dec.  270;  Hepburn  t.  Dunlop,  1 
Wheat  179,  4  L.  Ed.  W ;  Richmond  v.  Gray, 
3  Allen  (Mass.)  X,  and  cases  cited ;  Barnard 
v.  Lee,  97  Mass.  02 ;  Hazleton  v.  Le  Due,  10 
App.  D.  C.  895;  Flanagan  t.  Fox,  5  Misc. 
Bep.  689,  25  N.  T.  Supp.  514;  29  Am.  &  Eng. 
Encyc.  of  Law  (2d  Bd.)  008. 

It  follows  that  the  trial  court  committed 
error  In  soetalning  the  demurrer  and  hold- 
ing that  the  petition  did  not  state  a  cause 
of  action. 

The  judgment  of  the  lower  court  la  revers- 
ed and  remanded,  with  instructions  to  pro- 
ceed in  accordance  wiUi  this  opinion.  AU  the 
Jortloet  eoncnr. 

(S  Okt  Or.  718) 
Bx  parte  GRAVES. 
(Cdfflinal  Court  of  Appeals  of  Oklahoma. 
March  4,  1913.) 

(Syllaitu  Iw  the  OourtJ' 

Cbiminaz.  Law  (I  6*)— Powebs  or  Tbebito- 
BiBa  —  Ijaws  Dmnina  ahd  PnnxaaxMo 

MUBDKB  AND  MANSLADOffrBB. 

Oklahoma  Territory  had  the  authority  and 
power  to  enact  laws  defioiog  the  crimes  of  muider 
and  maoslaaghter,  and  to  prescribe  puniahinent 
therefor. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  5;  Dec.  I>tg.  {  6.*] 

AppUattioa  of  Theodore  Graves  tot  writ  of 
habeas  corpus.   Writ  denied. 

W.  D.  BalfhUl,  of  Muskogee,  for  petition- 
er. Ghas.  West,  Atty.  Gea,  and  Jno.  L.  Hnli, 
Special  Asst  Atty.  Gea,  for  respondent 

DOYLE.  J.  This  is  a  petition  for  writ  of 
habeas  corpus,  and  is  died  for  tlie. purpose  of 
setting  at  liberty  Theodore  Graves.  It  Is  al- 
leged in  the  petition  that  he  la  restrained 
of  his  liberty,  and  is  onlawfully  imprisoned 
in  the  state  penitentiaty  at  McAlester,  B. 
W.  IMck,  ward^ 

It  appears  from  the  petition  that  Theodore: 
Graves  was  in  the  district  court  of  Washita 
county,  Oklahoma  Territory,  duly  convicted 
of  the  crime  of  manslaughter  in  the  first 
degree,  and  was  on  November  22,  1904*  sen- 
tenced to  Imprisonment  for  a  term  of  10 
years;  that  on  February  9;  1909,  he  was 
paroled  by  the  state  board  of  pardons  and 
paroles;  and  that  by  direction  of  the  Gov- 
ernor of  the  state  of  Oklahoma,  said  parole 
so  granted  was  later  revoked.  It  la  alleged : 
"That  the  Governor  of  the  steto  of  Okla- 
homa has  no  constitutional  or  lawful  right 
or  authority  to  order  the  imprisonment  *ln 
the  penitentiary  of  the  state  of  Oklahoina, 
this  [wtltloner ;  that,  upon  the  contrary,  said 
warrant  and  imprisonment  of  petitioner 
aforesaid  is  a  violation  of  the  righte  of  this 
petitioner,  in  this,  to  wit:  That  said  order 
of  the  Governor  aforesaid,  if  carried  out, 
will  Imprison  this  petitioner  for  a  longer 
time  than  he  would  have  been  imprisoned  by 
the  order,  judgment  and  decree  of  the  court 
in  which  he  was  originally  aentoteed;  that 
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th«  GoTemor  of  Uw  state- (MC  Okloboma  lias 
no  ladldal  autborlty,  or  aaj  iagia.1  rl^t  or 
capad.t7,  to  fix  a  time  In  wlilch  the  petition- 
er Bhonld  be  Imprlaoned,  beyond  the  time 
fixed  and  limited  by  the  court,  where  said 
petitioner  was  tried,  convicted,  and  sentenced 
by  said  court  aforesaid;  and  that  his  pres- 
ent imprisonment  and  restraint  of  this  peti- 
tioner is  an  imprisonment  **withoiit  due 
process  of  law,"  and  In  violation  of  the  Con- 
stltntlott  of  the  United  States  of  America." 
It  Is  also  alleged  that  the  Code  of  Orlmlnal 
Procedure  of  the  territory  'of  Oklahoma  >ras 
never  duly  enacted,  in  that  the  same  was 
never  signed  by  the  presiding  offlcor  of  the 
council,  nor  of  the  House  of  Representattves, 
nor  the  Governor  of  the  territory  of  Okla- 
homa, as  required  by  the  "organic  act"  of 
said  territory.  It  Is  farther  alleged  that 
the  district  court  of  Washita  county  had  no 
jurisdiction  to  try  said  cause  for  the  reason 
that,  at  the  time  of  the  passage  of  the  or- 
ganic act  (Act  May  2.  1800,  c.  182,  26  Stat. 
81),  there  was  in  force  in  the  territory,  in- 
cluded wltliin  the  limits  of  Oklahoma,  cer- 
tain laws  of  the  United  States,  which  cov- 
ered spedflcally  the  offoise  of  murder  and 
manslaughter,  when  committed  In  a  place  or 
district  under  the  exclusive  jurisdiction  of 
thcr  United  States. 

The  petition  was  filed  with  the  derk  of 
this  court  September  17,  1912,  but  was  not 
presented  to  the  court,  or  any  member  there- 
of. Later  a  brief  was  filed,  and  the  Attor- 
ney General  filed  an  answering  brieL  No 
proof  was  offered  in  support  of  the  aver- 
ments of  the  petition.  The  petition  does  not 
contain  a  copy  of  the  original  judgmoit  of 
conviction,  nw  of  the  parole,  nor  of  the 
order  revoking  the  parole;  nor  is  a  copy  of 
the  warrant  and  ordor  of  arrest  issued  np(m 
the  revocation  of  the  parole  attached  to  the 
petition.  Therefore  no  question  Is  properly 
presented  by  the  averments  relating  thereto ; 
the  jurisdictional  questions  sought  to  be  rais- 
ed having  been  heretofore  determined,  ad- 
versely to  the  contentions  of  petitioner's 
counsel.  Oklahoma  Territory  had  the  right 
and  power  to  enact  laws  defining  the  crime 
of  murder  and  of  manslaughter,  and  to  i 
prescribe  punishment  therefor. 

We  are  clearly  of  opinion  that  the  aroUca- 
ilott  Is  wholly  destitute  of  merit  Therefore 
the  writ  of  habeas  corpus  is  denied. 

ABHSTBONG,  P.       and  FURUAN, 
concur 


(8  Okl.  Cr.  6tt) 

BILLY  T.  STATa 
(Oriminsl  Court  of  Appeals  of  Oklahoma* 

March  1,  1913.) 

(Byllabut  by  the  Court.) 

Homicide  (H  255,  300*)— Evidekcx— Sum- 
ciBNci— Instructions. 

-  In  a  proHeciition  for  murder,  the  evideoce 
ft.  held  suffirient  to  support .  the  verdict  of 


manBlaughter  in  the- first*  dsgree,  and  tiiat  no 

reversible  error  was  committed  on  the  trial. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent.  Dig.  }|  539-541,  614,  616-620,  622-630; 
Dec  Dig.  II  255,  30O>3 

Appeal  from  District  Court,  Pushmataha 
County;  Malcolm  E.  Rosser,  Judge. 

Lyman  Billy  was  convicted  of  manslaugh- 
ter, and  appeals.  Affirmed. 

C.  E.  Dudley,  of  Antlers,  for  plaintiff  In  er- 
ror. Chas.  West,  Atty.  Gen.,  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.,  and  Hiram  A.  King, 
Sp.  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  Plaintiff  in  error,  Lyman 
Billy,  hereinafter  referred  to  as  the  "defend- 
ant,"'was  convicted  of  manslaughter  in  the 
first  degree  in  the  district  court  of  Pushma- 
taha county,  on  an  information  filed  in  said 
court  December  21,  1910,  charging  him  with 
the  murder  of  Julius  Hobson,  on  or  about 
the  19tb  day  of  November,  1910.  In  accord- 
ance with  the  verdict  of  the  jury  he  was 
sentenced  to  serve  a  term  of  10  years'  Im- 
prisonment in  the  state  penitentiary.  The 
Judgment  and  sentence  was  entered  on  Feb- 
ruary 18, 1911.  To  reverse  the  judgment  the 
defendant  prosecuted  an  ai^eel  by  filing  in 
this  court  August  12th  a  petition  la  error 
with  case-made.  - 

The  errors  assigned  are:  First,  the  admis- 
sion of  improper  and  incompetent  evidence ; 
and,  second,  the  refusal  to  give  a  requested 
instruction. 

The  circumstances  under  which  the  homi- 
cide was  committed  are,  briefly,  as  follows: 
Julius  Hobson,  the  deceased,  David  Charley, 
and  Samson  Jackson,  on  the  day  of  the  homi- 
cide, went  to  Sine  Homer's  house  and  passed 
by  the  defendant's  house;  it  being  about 
200  yards  ttom  where  they  were  going:  The 
deceased's  slater  was  steylng  at  Sine  Homer's, 
and  he  was  trying  to  persuade  her  to  go 
home  with  him,  when  the  defendant  appeared 
and  told  her  to  come  to  his  house.   The  par- 
ties concerned  were  Choctaw  Indians.  David 
Charley,  who  the  evidence  shows  had  been 
living  in  adultery  with  Martha  Hobson,  told 
her  she  had  better  go  home  with  the  deceased, 
as  he  was  her  brother.  The  defendant  then 
pnlled  a  pistol,  and  the  deceased  ran  to- 
wards him  and  fell  over  the  fence.  David 
Charley  then  pulled  a  pistol  and  fired  at  the 
defendant,  and  the  defendant  fired  tuA, 
shooting  all  his  cartridges  at  David  Charley 
and  the  deceased ;  David  Charley  also  shoot- 
ing at  the  defendant  No  one  was  hit  by  any 
of  these  shots.  During  the  shooting  Martha 
Hobson  ran  away  from  the  scoie,  going  west 
After  the  shooting  the  def«idant  went  soutli 
200  yards  to  his  house.    Before  reacbiog 
his  house  he  was  overtaken  by  David  Charley, 
who  told  him  that  It  would  be  better  to  let  tbe 
deceased  alone,  that  he  was  drunki  and  the 
defendant  answered,  "I  am  not  making  any 
trouble  for  you."   David  Charley  then  re- 
turned to  where  the  difficulty  first  started, 
and  with  Samson  Jai^^  and  the  deceased 
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Uer  went  towards  tt»  wwt^  Vna  going  ayn^ 
from  the  defendant's  house.  All  three  were 
on  horseback. 

me  testlnumy  of  &  If.  W^tl^,  wbo  lived 
on  the  defendant's  place,  and  J.  J.  Mattbewla, 
wbo  was  then  at  the  tlme^  and  who,  we 
gather  from  the  record,  were  not  related  to 
any  of  the  parttes  to  the  dlfflcnltj,  shows 
that  the  defendant  went  Into  his  boose  and 
Immediately  came  oat-  with  a  Winchester, 
and  went  back  to  Slna  Homer's  housb 

The  evidenoe  tends  farther  to  show  that 
the  defiendant  followed  the  deceased  at  least 
200  yards  before  shooting  him,  and  that  the 
deceased  waa  aboat  200  yards  from  him 
when  be  shot  him.  The  evidence  clearly 
estaUlsbee  the  tact  that  the  defendant  was 
pursuing  the  deceased  when  he  fired  the  shot, 
and  tliat  the  bnltet  altered  hla  back 

The  d^endant  testified  on  his  own  behalf 
that  be  was  a  Gospel  wwker  and  that  his 
wife  was  Uartha  Hobson's  aant  That 
Darld  Charley  tried  to  shoot  him  and  he  ran 
home.  The  record  then  shows  his  testimony 
as  follows :  "Q.  What  did  you  do  after  yon 
got  boneT  A.  I  went  In  the  dos^  of  the 
house;  Q.  What  did  yon  get  ttme,  if  any- 
thing? A.  I  was  so  excited  and  so  scared 
that  I  do  not  know  what  I  did  get  or  what  I 
was  doing,  but  I  found  oat  I  had  a  gun.  Q. 
After  you  got  that  gun,  did  yoa  shoot  at 
anybody)  A.  The  witnesses  testify  that  I 
did,  and  I  redion  I  must  have  diot  at  him. 
Q.  How  far  were  yoa  tnm  your  house  when 
yon  shot?  A.  Aboat  100  yards.  Q.  How 
far  WBs  Julias  away  from  you  when  yon  Bhot 
St  himT  A.  About  200  yards,  Q.  Was  Juli- 
us walking  or  lidlng?  A.  He  was  horseback. 
Q.  Did  he  get  down  off  his  horse  after  you 
shot?  A.  Yes.  Q.  Did  he  get  down  Immedi- 
ately, right  where  you  shot?  A.  After  I 
shot  he  went  on  about  200  yards,  and  I  saw 
him  get  off  his  horse.  Q.  Why  did  you  shoot 
at  Julius?  A.  I  knew  that  they  would  kill 
me  or  hurt  me,  and  I  was  excited,  also  scar- 
ed,  and  that  is  why  I  shot  at  him." 

coming  now  to  the  errors  assigned :  First, 
objection  Is  made  to  the  ruling  of  the  court 
In  permitting  the  state's  witness  David 
Charley,  on  redirect  examination,  to  state, 
over  objection  of  counsel  for  the  defendant, 
that  be  had  been  convicted  that  morning  for 
the  part  be  took  In  the  difficulty.  Witness 
had  just  testiSed  on  cross-examination  as 
follows:  "Q.  David,  you  were  convicted  for 
hog  theft  In  the  Choctaw  court  and  whipped, 
were  you  not?  A.  Yes,  sir;  I  was  whipped. 
Q.  For  hog  stealing?  A,  Tes,  I  stole  him  and 
got  whipped."  The  record  does  not  disclose 
for  what  offense  witness  was  convicted  of 
that  morning.  So  far  as  this  court  knows, 
it  was  beneficial  to  the  defendant  in  tending 
to  discredit  the  witness.  ' 

In  support  of  this  assignment,  the  case  of 
Rbea  V.  Territory,  3  Obi.  Cr,  280,  105  Pac. 
314  Is  cited.  In  that  case  it  was  held  that: 
"Althoagb  evidence  may  be  Improperly  ad- 
mitted against  the  defendant;  on  account  of 


srtiich  his  conviction  would  be  Xfiveraedt  yeti 
if  tbe  defendant  takes  the  witness  jstand  apd 
testifies  to  tbe  same  thing,  the  error  In  re- 
edvlng  the  otber  evidence  will  become  haroH 
less,  and  then  will  not  be  ground  for  revw- 
saL"  However,  tbe  court  properly  permitted 
this  evidence  to  be  xecelTed.  . 

The  second  objection  is  made  to  the  rul- 
ing of  tbe  court  in  refnlilng  to  let  Martha 
Hobson,  a  witness  for  tbe  d^endant,'an8ww 
the  following  qoestlo**:  "State  to  tbe  Jury 
how  you  hai^en  to  live  with  Pavld  Cauurley." 
On  the  state's  obJectltHi,  the  following  ruling 
was  made:  "Tbe  Court:  Q.  Yon  can  prove 
the  actions  of  her  brother  at  the  time  of  the 
trouble,  bnt  it  makes  no  difference  how  she 
commenced  to  live  with  David  Qiarley.  If 
her  brother  wanted  her  to  live  with  David 
Oharl^  In  the  beginning,  or  forced  her  to 
do  so,  it  would  make  no  dlffo^nce.  now*  or  at 
the  time  of  this  transaction;  bat  his  con- 
duct then  Is  a  proper  matter  for  the  Jui7***. 
This  evldoice  would  not  have  been  admis^ 
sible  under  any  rule.  Howev^,  the  defoid- 
ant  was  permitted  to  prove  by  tbe  witniess 
that  on  the  day  of  the  homidde  her  brothei^ 
wanted  her  to  go  back  and  live  with  David 
Charley. 

Tbe  only  other  error  assl^ed  Is  based  vj^ 
on  the  action  of  the  court  in  refusing  to 
give  a  requested  instruction  as  follows:  **It 
yon  believe  from  the  evidence  that  deceased 
and  David  Charley  ran  defendant  almMt  to 
his  house,  and  that,  when  defendant  secured 
his  Windiester,  deceased  and  David  Charley 
retreated,  and  defendant  believed  that  th^ 
were  retreating  with  the  intention  ttf  renew-' 
Ing  the  attack,  yoa  are  Instructed  that  tbe 
defendant  bad  a  right  to  pursue  them  and 
slay  them  If  he  were  not  acting  in  revenge, 
nor  after  bis  defense  bad  ceased."  This  In* 
stmctlon  Is  clearly  erroneous  and  was  prop- 
erly  refused.  It  leaves  out  the  question  of 
immln^t  danger  and  the  qu^tlon  as  to  wbo 
was  the  aggressor.  The  facts  in  this  case 
could  not  have  Justified  such  an  Instruction. 
The  undisputed  facts  are  that,  before  the 
defendant  left  his  home  after  going  there 
to  get  his  Winchester  rifle,  the  deceased  and 
the  other  parties  were  riding  away  on  their 
horses;  that  there  was  a  contest  between 
the  deceased  and  tbe  defendant  over  Martha 
Hobson,  wbo  during  the  difficulty  at  Slna 
Homer's  house  had  run  towards  the  west. 
While  the  defendant  was  going  to  hi«  home, 
the  deceased  had  followed  and  overtaken 
Martha  Hobson.  Hie.  defendant  followed 
them  far  enough,  after  getting  bis  Winches- 
ter, to  see  that  the  deceased  was  about  to 
win  out  and  get  Martha  Hobson  to  go  home 
with  blm.  He  stopped  and,  taking  deliberate 
aim,  shot  Julius  Hobson  In  the  back  as  he 
was  fleeing  from  him. 

It  cannot  be  doubted,  we  think,  that  the 
testimony  of  the  defendant;  alone  warranted 
the  Jury  In  finding  him  guilty  of  manslaugh- 
ter In  tbe  first  degree. 

Our  conclusion  la  that  the  defendant  had 
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a  fair  and  Impartial  trial  and  bas  notblng  to 
complain  of  at  Uie  hands  of  tbe  conrt  or  the 
Jury. 

The  Judgment  of  the  district  court  of  Pnsh- 
mataha  county  la  affirmed. 

ARMSTRONQ,  P.  J.,  and  FURUAN 
eoncor. 

(8  ou.  Cr.  nt) 

FOSTER  T.  STATB. 
Criminal  Court  of  Appeals  of  OklahwHU 
March  8^  1913.) 

(SylWHU  b»  tha  Court.) 

.  L  Esc  API  (g  1*>— IifPBisonunT  iw  Couhtt 
Jail— MisDEUEANOR. 

Under  section  7073,  Code  of  Grimiaal  Pro- 
cedure, it  is  merely  a  misdemeanor  for  a  pe^ 
son  imprisoned,  pursuant  to  a  sentence  of  im- 
prigonment  in  the  county  jail,  to  break  jail  and 
escape. 

[Ed.  Note.— For  other  cases,  see  Escape, 
Cent  Dig.  I  1 ;  Dec.  Dig.  f  1.*] 

2.  BscAPB  0  1*)— Bbbakinq  Jail— Pukish- 

HXHT. 

Section  2164  of  the  Penal  Code,  and  sec- 
tion 7073.  Code  of  Criminal  Procedare,  are  not 
repugnant. 

[EU.  Note.— For  other  cases,  see  Escape, 
Cent  Dig.  I  1;  Dec.  Dig.  1  1.*] 

Appeal  from  District  Coiu%  Garrln  Conn- 
ty;  R.  McHlDan,  Jndge. 

Jonah  Foster  was  convicted  of  escai^K 
Jail,  and  appeals.  Reversed,  with  directions. 

Carr  A  Field,  of  Pauls  VaUey,  for  plalntlflT 
In  error.  Chas.  West,  Atty.  Gen.,  Smltb  a 
Mateon,  Asst  Atty.  Gen.,  and  John  M.  Stan- 
ley, Co.  Atty.,  of  Pauls  Valley,  for  the  State. 

DOYLE,  J.  Plaintiff  In  error  was  convict- 
ed In  the  district  court  of  Garvin  county  on 
an  Information  which  charged  that,  on  or 
about  the  19th  day  of  May,  1911,  Jonah  Fos- 
ter  did  escape  from  the  county  Jail  of  Garvin 
county,  a  prison  other  than  the  state  prison ; 
the  said  Jonah  Foster  being  then  and  there 
a  prisoner  confined  in  said  county  Jail  of 
Garvin  county.  The  Information  was  filed 
May  23d,  on  the  same  day  he  was  arraigned 
and  entered  a  plea  of  guilty,  and  was  there* 
upon  sentenced  to  Imprisonment  in  the  peni- 
tentiary for  a  term  of  one  year  and  one  day. 
The  following  day  plaintiff  in  error  employ- 
ed counsel  and  had  a  motion  prepared  asking 
that  he  be  permitted,  upon  the  grounds  and 
reasons  therein  set  forth,  to  withdraw  bis 
plea  of  gnllty,  and  that  he  be  granted  a  trial* 
which  motion  was  overruled. 

On  May  27, 1911,  in  execution  of  the  Judg- 
ment, plalntur  in  error  was  delivered  to  the 
warden  of  the  penitentiary,  where  he  remain- 
ed confined  until  r^eased  npon  an  order  of 
Bopersedras  made  by  this  court,  when  his  ap- 
peal to  this  court  had  been  perfected.  April 
10,  1912,  the  AttOTuey  General  and  the  coun- 


ty attorney  filed  In  this  conrt  a  motion  to 
remand,  with  Instructions  to  dismiss.  In 
part  as  follows:  "This  prosecution  was  bad 
under  the  provisions  of  section  2164,  Com- 
plied Laws  of  Oklahoma  1909,  Snyder,  when 
in  truth  this  plaintiff  should  have  been  pros- 
ecuted under  the  provisions  of  section  7073, 
Id.,  as  tbe  admitted  facts  In  this  case  are 
that  plaintiff  In  error  had  been  convicted  of 
the  offense  of  selling  intoxicating  Itqnor  in 
said  county,  and  pureuant-to  such  conviction 
was  confined  In  the  county  Jail  of  said  coun- 
ty, and  was  by  order  of  the  board  of  coun- 
ty commtssloners  required  to  work  on  the 
public  highways  therein;  that,  while  so  em- 
ployed, he  escaped  and  was  thereafter  cap- 
tured by  the  sheriff,  and  this  charge  waa 
lodged  against  him.  Such  escape  was  ac- 
complished without  the  use  of  force  or  frand. 
Plaintiff  in  error  has  already  been  committed 
In  the  state  penitentiary  under  this  charge 
for  the  period  of  four  months,  and  the  coun- 
ty attorney  of  Garvin  county  is  of  the  oidn- 
lon  that  he  has  been  sufficiently  punished  un- 
der a  mistake  apprehension  as  to  what  the 
law  was.  Therefore  we  respectfully  suggest 
that  the  district  court  of  Garvin  connij  was 
without  Jurisdiction  in  this  case,  and  the 
same  sbonld  be  remanded  to  the  said  dis- 
trict court,  with  instructions  that  It  be  dis- 
missed." Presumably  the  district  court  as- 
sumed jurisdiction  on  the  theory  that  a  vio- 
lation of  section  2164  of  the  Penal  Code 
was  charged. 

[1]  Section  7073,  Code  of  (Mminal  Proce- 
dure, provides:  "If  any  person  who  may  be  im- 
prisoned pursuant  to  a  sentenoe  of  imprison- 
ment In  tbie  county  Jail,  or  any  person  who 
shall  be  conunitted  for  Ute  purpose  of  de- 
taining him  for  trial,  for  any  offense  not 
capital,  shall  break,  {fflson  and  escape*  be 
shall.be  Imprisoned  In  ttw  oonnty  Jail  for  the 
term  of  months." 

The  offense  charged  In  the  Infttrmatlon 
constitutes  a  mlsdemeaaor  under  the  Btan- 
said  section  7078,  and  the  district  conrt  was 
without  Jurisdiction  or  power  to  try  the  in- 
formation, or  to  render  the  Jadgment  of  con- 
viction, or  to  issue  the  commitment  thereon. 

rz]  In  Ex  parte  Martin,  6  OU.  Or.  224,  118 
Paa  165,  It  Is  said:  "As  we  view  these  pro- 
visions,  they  are  not  repugnant;  and,  while 
they  were  passed  by  the  same  Legislature, 
section  7073  is  the  later  act,  having  been 
approved  snbseqnently  to  se^ion  2164.  It 
thm  is  any  repugnancy,  the  later  act  must 
prevail** 

The  confesston  of  error  is  confirmed,  and 
the  Judgment  of  the  district  court  of  Garvia 
county  Is  reversed,  and  the  cause  remanded 
thereto,  with  direction  to  dismiss. 

ARMSTRONG,  P.  J.,  and  FURMAN,  J., 
concur. 
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6.  Csncinu.  lAw  <|  1170*)— BECCCBioir  or 

BVIDENCK— HABULBSS  EBBOE. 

The  ezelusloii  of  evidence  to  prore  particu- 
lar facta  is  harmlesa,  if  the  facta  aougbt  to  be 

Srored  are  aubsequeotly  proved  by  other  evi- 
ence,  and  it  Is  apparent  that  the  evidence  tt- 
eluded  could  not  have  changed  the  result 

[Ed.  Note. — For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  |§  314&-3153;  Dec.  Dig.  | 
1170.*] 

Appeal  from  District  Goort,  McCartaln 
County;  Summers  Hardy,  Judge. 

Henry  Addlngton  was  coovicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Hosey  &  L^ett.  of  Idabel,  tor  plalntlfC  In 
error.  Chas.  West,  Atty.  Gen.,  Smltb  a 
Hatson,  Asat  Atty.  Gen.,  and  Jos.  U  HuU, 
Special  AmL  Atty.  Geo.,  for  the  State; 


OU) 

(I  OU.  Cr.  70S) 

ADDTNOTON  T.  STAXB. 
(Criminal  Court  of  Appeals  of  Ofclwhonn. 

Hatch  1,  191S.) 

(BnUahuM  by  the  Oourt.) 

t.  GsnnifAL  Law  (i|  686,  1101*)— Atfeal— 

Refusal  or  Gontxitcancb. 

An  application  for  continuance  In  a  crimi- 
nal case  18  addressed  to  the  discretion  of  the 
trial  court;  and  its  action  thereon  will  not  be 
distoibed,  unless  there  appears  to  have  been  a 
dear  abuse  of  discretion. 

[Eld.  Note.— For  other  cases,  see  Criminal 
X^w,  Cent.  Dig.  «  1311.  80i5-«>4»;  Dec.  Dig. 

2.  CBDnNAi.  Law  (i  ^*)— Fubnishinq  Lists 
OF  WmiESSBS— Ddtault— Failube  to  Ob- 
jmcT, 

Section  20  of  the  BiU  of  Rights  provides: 
"In  aU  criminal  prosecutions  the  accused  shall 
have  the  right  *  *  *  to  be  heard  bv  himself 
and  connsel,  and  in  capital  cases,  at  least  two 
days  before  the  case  Is  called  for  trial,  he  sball 
be  fomished  with  a  list  witnesses  that  will 
be  called  in  chief  to  prove  the  allegations  of  tbe 
indictment  or  information,  together  witti  their 
post  office  addresses."  SeJd,  that  it  would  be 
ernur  to  allow  witnesses  to  testify  against  liim 
in  chief  whose  names  have  not  been  so  famish- 
ed, if  he  seasonably  asserts  his  constitutional 
right.  But  if  he  fails  to  object  to  going  to  trial 
on  this  ground,  but  annomces  ready  for  trial, 
he  cannot  afterwards  avail  himself  of  this  ob- 
jection; end  the  constitutional  right  given  him 
by  this  section  will  be  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fl  1420-1429,  1432-1436; 
Dec.  Dig.  i  629^*1 

3.  HoiaoiDB  (f  210*)  —  "Dtietq  Dbolaba- 

TIONH.'* 

Proof  that  decedent  was  shot  in  the  after- 
noon and  died  tbe  next  day  about  midday,  that 
his  wounds  were  necessarily  fatal,  and  Uiat  he 
stated  to  persons  present.  Immediately  after  he 
was  shot,  that  he  was  dying,  and  that  he  ex- 
pressed no  hope  of  recovery,  sufficiently  shows 
that  decedent  appreciated  the  certainty  and 
inuninenee  of  his  impending  death,  and  Is,  in 
itself,  a  sufficient  predicate  for  tbe  admission 
of  his  statements  of  the  circumstances  of  the 
homicide  as  "dying  declarations." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CeoL  Dig.  i  457;  Dec.  Dig.  |  216.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2297,  2298.] 

4.  Homicide  ({  215*)— Dyino  DBCLAjuTioifB 
— ^Admissibilitt. 

Where  decedent,  mortally  wounded  and 
witliont  bofie  of  recovery,  under  the  solemn  con- 
viction of  impending  death,  makes  several  state- 
ments of  material  facts  concerning  the  cause 
and  circumstances  of  the  homicide,  one  of  which 
statements  was  reduced  to  writing,  the  prosecu- 
tion is  not  confined  to  the  written  statement, 
Irat  may  offer  evidence  of  other  statements, 
whether  the  several  statements  were  similar  or 
not.  Shoald  any  of  said  statements  be  incon- 
sistent or  contradictory,  it  is  opm  to  tile  de- 
fense to  show  this  fact 

[Ed.  Note.— For  other  caau,  see  Homicide, 
Cent  Dig.  ii  451-456;  DecTDig.  |  215.*] 

&  HoinCIDE  (S  200*)  —  CONrBONTINO  WlT- 

KESSEa— DriNG  DeCLABATIONB. 

Tbe  constitutional  provision  (Bill  of  Rights, 
f  20)  that  in  all  criminal  proaecntions  tbe  ac- 
cused lAtall  "be  confronted  with  the  witnesses 
against  him"  refers  to  living  witnesses,  and  not 
to  dying  declarations. 

[E36.  Note. — For  other  cases,  see  Homidds; 
Cent-  Dig.  if  125-427 ;  .  Dec.  Dig.  I  200.*] 


IX)TLB,  J.  Plaintifl  In  error,  Henry  Ad- 
dlngton,  hereinafter  referred  to  as  the  de- 
fendant was  convicted  of  manslaughter  In 
the  district  court  of  McCurtaln  county  on  an 
Information  filed  in  said  court  on  February 
6,  1011,  charging  him  with  the  murder  of 
BoUver  McWhorter,  In  said  county,  on  or 
about  December  18,  1010,  and  in  accordance 
with  the  verdict  of  tbe  jury  was  sentenced 
to  serve  a  term  of  10  years*  impriaonment  In 
the  state  penitentiary. 

The  Judgment  and  sentence  was  entered  ' 
on  March  4,  1911.  To  reverse  the  Judgment, 
the  defendant  prosecuted  an  appeal  by  filing 
in  this  court,  August  3,  1011,  a  petition  in 
error  with  case-made. 

In  order  to  better  understand  the  errors 
assigned,  the  following  brief  statement  of 
the  facts  disclosed  by  tbe  testimony  is  made, 
also  extracts,  from  tbe  testimony  of  certain 
witnesses  for  the  state  and  of  tbe  defend- 
ant, describing  the  Immediate  fticts  and  cir- 
cumstances of  tbe  homicide: 

The  deceased  and  the  defendant,  residents 
of  Idabel,  were,  respectively,  21  and  18  years 
of  age.  Tfie  deceased,  son  of  a  Methodist 
minister,  and  the  defendant,  a  store  clerk, 
were  rivals  for  tbe  hand  of  one  Mlsa  Myrtle 
Suggs,  which  caused  a  misunderstanding. 
The  evening  before  the  killing  there  was  a 
party  at  tbe  Garrison's  home,  about  two 
miles  from  IdabeL  That  day  the  deceased 
received  a  note,  warning  blm  to  be  a  little 
slow,  and  that  If  he  continued  to  take  the 
stand  which  be  bad  In  the  past  be  could 
have  some  one  there  to  haul  him  borne, 
signed  "H.  A."  That  evening  th^  met  at 
tbe  party,  and  tbe  deceased  threatened  to 
whip  the  defendant  The  next  day  the  de- 
fendant armed  himself  with  a  pistol,  avowed- 
ly to  settle  with  the  deceased.  After  stat- 
ing to  several  persons  that  he  waa  looking 
for  the  deceased,  be  rode  on  horseback  about 
a  mile  out  of  town  and  met  the  deceased 
coming  to  town.  They  talked  for  some  time, 
and  the  d^endant  fired  two  shots  at  the 
deceased ;  one  of  them  penetrating  bts  bow- 
els. Tbe  defendant  then  mounted  bis  horse 
and  rode  back  to  Idabel,  there  meeting  some 
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of  the  penooB  be  bad  taUrafl  to  before  leav^ 
lug  town.  He  said,  "I  killed  him  out  on 
the  big  road." 

Several  wltnessea  testified  to  dying  declara- 
ttons,  and  a  written  statement  was  admitted 
also.  The  written  declaration  was  as  fol- 
lows: "Dec.  18,  1910.  I.  3.  B.  McWborter, 
being  aware  of  approaching  death,  make 
this  my  dying  statement:  We,  Henry  Ad- 
dlngton  and  I,  met  and  were  talklni^  and 
be  said  he  had  started  to  my  house  to  settle 
a  difficulty  that  we  had  had.  I  asked  him 
to  read  a  letter.  He  did  so,  and  wanted 
to  keep  It,  and  drew  his  reTC^ver:  I  re- 
marked that  be  oonld  shoot;  that  I  bad 
no  arms.  He  put  bis  gon  In  bis  pocket,  and 
again  drew  it  I  saw  a  buggy  comlnK  and 
we  walked  up  the  road  about  a  %  mile. 
We  woe  comparljtt  paper.  I  pulled  off  my 
gloTe  to  get  the  paper  in  my  pocket,  to  get 
the  paper,  and  be  shot  me.  Had  no  knife 
in  my  hand.  I  aAed  bfm  not  shoot  any 
more;  be  bad  shot  me  once.  Uade  In  the 
presence  of  0.  T.  Goonrod,  Ony  Short,  O  H. 
Morris.  A.  F.  Kerley." 

W.  M.  Hooie  and  two  of  his  neighbors 
were  standing  In  his  yard,  near  the  scene  of 
the  tragedy,  and,  hearing  the  first  shot,  their 
attention  was  directed  to  where  the  shot 
was  fired.  Tbey  testified:  That  when  the 
defendant  fired  the  second  shot'  he  was  ad- 
vancing upon  the  deceased,  who  waa  backing 
away  tnm  him.  That  tbey  went  to  where 
the  deceased  had  fallen,  and  reached  there 
with  'four  or  five  other  neighbors.  The  de- 
ceased said  that  he  was  dying  and  com- 
iDHiced  to  Tomlt,  and  asked  for  water.  A 
search  for  weapons  was  made^  but  none 
found.  Two  doctors  from  Idabel  appeared 
and  placed  the  deceased  in  an  antomobUe  and 
took  blm  to  town,  where  he  died  the  next 
day  about  midday. 

The  defendant,  as  a  witness  In  his  own 
behalf,  testified :  That  bis  first  quarrel  with 
'  the  deceased  was  at  the  store  where  he  was 
employed  on  the  Saturday  evening  before 
the  tragedy,  and  that  the  deceased  said  to 
him,  "Ton  have  been  knocking  on  me ;"  and 
"I  told  blm  that  I  did  not  understand  it." 
and  be  said:  "You  are;  before  I  get  ibrough 
with  yon,  tf  everythli^  proves  np  like  I 
think  it  Is,  yon  will  have  me  to  kill,  or  I 
will  kill  yon."  That  abont  8  o'clock  he  hired 
a  horse  and  went  to  a  party  at  Mrs.  Gar- 
rison's, a  couple  of  miles  in  the  country. 
That  bis  horse  was  turned  loose,  and  he 
went  out  In  the  yard,  where  Uie  deceased 
was  standing,  and  asked  who  turned  hta 
horse  loose.  That  Qie  deceased  said, .  "No 
one,**  but  "yon  have  sent  to  Idabel  for  of- 
ficers.** That  the  deceased  said :  "Gome  on 
down  the  road.  I  will  setUe  that  with  yon." 
And  the  defendant  said,  "I  don't  want  to 
fight**  That  the  deceased  pulled  a  gun  and 
said,  "Now,  if  yon  dont  run,  I  am  going 
to  kill  you,"  and  came  up  to  him  and  put 
his  band  on  his  shoulder,  and  said:  "Your 
mother  and  rister  are  both  ladles;  yon  are 


a  G  d  aon  of  a  b-^;  right  bere 

Is  whore  we  get  together."  And  the  defend- 
ant said:  "I  am  not  able  to  fight  you  fair; 
all  you  hold  lu  your  hand  la  all  that  ke^s 
me  from  getting  on  you  right  here.'*  That 
the  deceased  turned  around,  with  two  or  three 
oaths  and  said:  "Mo;  be  wUl  not  fight" 
That  the  next  day,  after  dinno-,  be  went  to 
the  livery  stable  and  got  a  borse  and  started 
to  Bill  Mayball'a. 

The  record  then  shows  his  testimony  to  be 
as  follows:  "Q.  Why  were  you  going  to 
BUI  Hayball's?  A.  Going  to  BlU  MayhaU's 
to  see  the  one  that  made  np  the  party  on. 
Saturday  night  and  asked  me  to  go.  I  goes 
out  there  to  see  blm.  I  was  going  to  see  If  be 
would  give  another  party,  and  I  wanted  to 
see  him  to  see  if  he  asked  me,  or  merdy 
told  these  boys  to  ask  me,  or  merely  told 
me  to  come.  I  don't  know  whether  I  was 
invited  or  not  I  was  going  to  see  him  to 
see  whether  I  was  invited  before  I  said  any- 
thing about  the  racket  between  me  and  BoU- 
ver  McWhorter.  Q.  Begin  and  state  what 
occurred  from  the  time  yon  left  town  on 
that  trip.  A.  I  gets  out  of  town.  Something 
near  a  mile  out  southwest  of  town  here  two 
boys  were  standing  on  the  roadside,  Belton 
Taylor,  and  Suggs,  i  think,  made  the  remark 
if  I  knew  who  Boliver  McWhorter  was;  I 
said  'Yes'  and  sort  of  latched ;  I  was  golns 
in  a  close  place,  but  managed  to  get  out. 
They  asked  me  where  I  was  going.  I  said  I 
was  going  to  Mayhall's.  'Do  yon  know  where 
he  lives?'  'Yes ;  but  he  has  gone  to  Shawnee 
town  in  a  wagon  along  about  2  o'clock.'  I 
said,  'I  am  going  to  see  him  to-nlgfat'  I  goes 
ahead  and  goes  up  a  long  lane  and  rode  up 
a  hill ;  It  was  about  a  quarter  from  where  Z 
met  these  boys  there  was  a  top  of  a  hill.  Yon 
couldn't  see  any  one  coming  from  the  sontb, 
or  any  one  going  towards  the  north,  untU 
you  both  got  nearly  to  the  top  of  the  hlU. 
When  I  got  np  to  the  top  of  the  hill,  I  seen 
McWhorter  coming  on  the  other  side  of  the 
hill.  There  we  were  with  a  fence  on  both 
sides,  and  the  only  way  I  could  get  away 
was  to  go  back  the  way  I  went  I  thought  I 
had  best  not  do  it,  although  I  was  thinking 
of  what  he  had  said  the  night  before.  I  was 
going  in  a  lope;  I  gets  up  pretty  close  to- 
gether. He  was  headed  north  and  me  south. 
He  turns  his  pony  angling  In  the  road  in 
front  of  me  and  bind  of  pulled  his  glove  off. 
I  asked  him  what  he  was  pulling  his  glove 
off  for.  Before  be  told  me,  he  never  said 
anything,  but  just  started  with  bis  hand  to- 
wards his  iKJcket.  I  made  for  my  pocket 
He  stopped  a  minute  and  said,  'I  haven't  got 
anything  to  harm  you  with.*  I  says:  'How 
do  I  know?  You  had  last  night;  I  don't 
know  what  yon  have  done  with  it'  I  says : 
'Don't  you  go  to  your  pocket ;  I  am  prepared 
to-day;  I  ain't  going  to  let  you  run  over  me 
to-day.'  He  looked  up  the  road  and  saw  a 
buggy  coming,  and  says,  'Yonder  comes  ft- 
tber  and  mother.*  I  kept  my  ayes  on  blm: 
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X  was  afraid  tf  I  looked  around  he  might 
get  the  advantage  of  me;  I  was  afraid  of 
him  on  account  (rf  the  way  he  had  done  m& 
I  gets  down  off  my  faoree.  He  got  down,  asA 
he  palled  a  note  out  of  hla  pocket,  and  I 
stayed  on  the  west  aide  of  my  horse;  I 
was  still  afraid.  On  that  side  I  kept  my 
horse  between  us,  provided  he  got  out  hla 
goo,  OT  anything  he  may  have  had.  I  looked 
at  ttke  note ;  I  eonldn't  make  out  the  words ; 
I  told  blm  I  didn't  know  anything  about  the 
note.  He  says,  'I  rec^ved  this  at  the  post 
office  yesterday  evening.'  I  denied  It,  and 
aald  if  he  could  prove  that  I  wrote  the  note 
I  wonld  make  him  a  present  of  f20  bill.  He 
said :  1<ef  8  walk  on  down  the  road ;  I  don't 
want  that  buggy  to  get  closer.'  I  walks  with 
him.  While  I  was  looking  at  the  note,  my 
horse  broke  loose;  It  was  a  scary  horse.  He 
started  backdown  tlte  road.  I  says:  Tes;  I 
guess  I  wUl.  My  horse  Is  loose;  If  I  had 
my  horse,  I  would  go  on  where  I  started.' 
He  said,  'Where  are  you  going?'  I  aays,  *Z 
am  going  down  to  «ee  Bill  Mayhall'  I  said. 
*I  heard  he  was  going  to  Shawnee  town.*  He 
says:  *Tes;  he  is  down  there  In  a  wagon 
with  some  ^Is,  In  a  wagon  down  the  road.'' 
He  kept  talking  about  the  note.  I  says :  'I 
don't  know  anything  about  it;  I  don't  have 
the  least  Idea  who  wrote  the  note.*  We  came 
on  np  the  road ;  we  passed  a  buggy ;  It  was  a 
negro  and  a  white  man ;  It  wasn't  his  father 
and  mother.  I  was  still  looking;  I  was  scar- 
ed of  him.  We  came  on  up  tbe  road,  I  guess, 
a  quarter  from  where  we  first  met;  my  horse 
got  away  from  me.  Q.  Did  you  turn  back 
towards  town?  A.  Yes;  came  on  np  the 
road,  and  I  stopped  by  the  fence.  We  walk- , 
ed  out  of  the  road  a  little  piece.  Some  peo- 
ple come  along  in  a  wagon.  I  always  kept 
him  In  front  of  me  some  way,  so  I  could 
watch  him.  He  says,  'Have  yon  a  book  In 
your  pocket?"  We  didn't  say  but  a  few  words 
there;  he  kind  of  walked  around,  and  kind 
of  got  angling  a  little  to  the  left  of  me.  The 
foice  run  north  and  south,  and  the  road  run 
the  same;  the  woods  was  right  east  of  us 
towards  town.  He  come  a  little  northwest  of 
me,  and  was  standing  talking,  and  I  was 
standing  by  the  fence,  with  my  arm  upon  the 
femce.  He  was  standing  nearly  in  front'  of 
me.  I  was  watching  him  all  of  the  time. 
He  said  the  trouble  wasn't  nothing;  one  or 
the  other  of  us  would  have  to  go  to  our 
grave.  I  says:  'I  don't  want  to  die;  I  am 
in  the  prime  of  life;  I  suppose  you  are.' 
While  I  was  In  my  pocket  to  get  out  every- 
thlng  I  had — I  was  going  to  show  him  in  re- 
gard to  that  note;  I  had  been  trying  with 
my  head  down;  I  had  a  little  book  with 
some  papers  In  my  pocket;  they  bad  got 
cross  ways  In  my  pocket — while  I  was  trying 
to  get  them,  there  is  where  he  got  at  me  with 
the  pocketksife.  Aa  he  run  up,  I  pulled  my 
gnn;  I  had  it  in  my  pocket  As  I  pulled  it 
aronnd,  he  caught  It  In  his  left  hand.  Aa  he 
eaoght  11;  it  fixed.  As  he  made  a  strike,  I 
.»•-.-/■-        .....  ,'■ 


run  backwards.  When  It-flred*  he  tamed  the 
barrd  loose;  he  made  a  strike.  I  fired,  and 
hit  hlu  In  the  atomadi  or  ch»t  He  threw 
his  hands  up,  and  I  backed  up.  He  leaned 
over  on  his  face ;  he  says,  1>on*t  shoot  me 
ai^  more.'  I  says,  'I  won't.'  I  taid  my  gun 
down,  and  put  him  down  on  the  stump.  I 
pulled  his  clothes  out  and  saw  where  I  had 
hit  him.  He  says:  *I  am  going  to  die;  get 
me  a  doctor.'  I  says,  'I  will  do  anything 
for  you.'  I  gets  on  my  hors&  I  says,  'Which 
doctor  do  you  want?'  He  says,  'McCaskell.' 
I  telephoned  for  the  doctor  and  telephoned 
for  the  sheriff  to  come  out." 

Lawrence  Jones  testified  that  a  few  days 
after  the  killing  he  went  to  the  place  of  the 
shooting  with  Mr.  Leggett,  at  hla  request, 
and  Mr.  Woods  went  with  them  to  make  a 
diagram  of  the  place;  that  while  he  was 
there  he  found  a  pocketknife  lying  In  the 
leaves,  and  he  gave  it  to  Mr.  Leggett 

[1]  The  first  assignment  of  error  la  that 
the  court  erred  In  overruling  the  defendant's 
application  for  a  continuance.  The  defoid- 
ant's  aflldavit  for  continuance  sets  forth 
"that  Albert  Addlngton  and  Claud  Addlngton 
live  at  Bethel,  and  Robert  Addlngton  lives 
at  Lukfata,  and  that  he  has  used  due  dili- 
gence to  obtain  tbe  attendance  of  these  wit- 
nesses; that  he  has  been  Informed  and  be- 
lieves that  the  state  will  attempt  to  Introduce 
a  note  threatening  the  life  of  the  deceased, 
purported  to  have  been  written  and  mailed 
to  the  deceased ;  that  said  witnesses  are  de- 
fendant's brothers,  and  are  familiar  with 
his  handwriting,  and  If  present  would  testify 
that  tbe  handwriting  of  said  note  Is  not  his 
handwriting ;  that  the  defendant  has  not  had 
said  witnesses  subpoenaed  because  of  the 
fact  that  Immediately  after  bis  examining 
trial  he  was  taken  to  Hugo,  and  there  placed 
In  the  counter  Jail  for  safe-keeping,  by  rea- 
son of  which  he  was  unable  to  have  free 
Intercourse  and  discussion  of  his  defense 
with  his  attorneys.  Hosey  A  L^gett,  who 
reside  hi  Xdabel;  that  he  was  brought  from 
Hugo  to  Idabel  upon  'convening  of  the  dis- 
trict court  at  Idabel  at  the  February,  1911, 
term  thereof, '  was  arraigned,  and  glv^  one 
day  In  which  to  plead ;  that  the  district  conrt 
was  adjourned  before  the  fixing  of  a  day  for 
trial  of  this  defendant  in  said  term,  and  the' 
defendant  was  then  transferred  to  the  coun- 
ty jail  of  Carter  county,  at  Ardmore,  and 
was  not  brought  back  to  Idabel  until  tbe  27th' 
day  of  F^mary,  Idll,  on  which  day  hla 
case '  was  assigned  for  trial,  and  he  did  not 
have  an  of^ortunity  to  talk  with  his  attor- 
neys and  arrange  with  them  for  bis  defense 
herein,  and  has  not  been  able  to  ]>r6perly 
prepare  for  trial  at  this  time  and  to  obtain 
the  Bfbove  said  witnesses  herein  by  reason 
ef  that  fact,  and  cannot  at  this  time  go  to 
trial  without  said  witnesses,  and  if  forced 
to  trial  would  not  be  given  that  fair  and 
impartial  trial  that  is  guaranteed  Utal  br  the 
OonsCltntion^'*  . 
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It  wIU  be  noticed  that  the  defendant  did 
not  contend  in  said  motion  that  he  had  not 
had  safflclent  time  to  prepare  his  defense, 
and  the  continuance  is  not  asked  on  that 
ground.  The  allegations  of  the  affidavit,  as 
to  the  time  allowed  blm  for  preparation,  were 
made  for  the  sole  purpose  of  showing  due 
diligence  on  his  part  In  trying  to  obtain  the 
testimony  of  these  three  witnesses,  and  did 
not  contend  that  It  Injured  him  in  any  other 
manner. 

Upon  the  hearing  the  record  shows  the 
following  proceeding:  "The  Court:  I  will 
not  overrule  It;  I  will  hold  the  matter  open 
until  yon  have  an  opiwrtunlty  to  get  these 
witnesses.  If  they  don't  come,  I  will  permit 
yon  to  use  that  as  a  deposition.  Are  you 
gentlemen  now  ready  to  proceed  with  the  un- 
derstanding you  have?  Mr.  Leggett:  Yes; 
I  guesB  so.  The  Court:  The  court  will  see 
that  you  have  ample  opportunity  to  get  these 
witnesses." 

Presumably  the  d^endant  had  snch  oi>- 
portunlty;  for  nowhere  else  in  the  record 
Is  any  complaint  made  against  proceeding 
with  the  trial  on  this  ground.  On  the  other 
hand,  the  record  shows  that  two  of  these 
witnesses  were  sworn  and  testified  for  the 
defendant  Besides  these,  four  other  vrlt- 
nesses  testifled  to  the  same  facta  which  the 
defendant  expected  to  prove  by  the  witnesses 
named  in  his  affidavit  for  continiiance.  "The 
rule  Is  well  settled  that  the  granting  or  re- 
fusal of  a  continuance,  particularly  for  caus- 
es not  enumerated  in  the  statute.  Is  a  mat- 
ter largely  within  the  sound  discretion  of 
the  trial  court;  and  nothing  but  the  abuse 
of  this  discretion  will  warrant  the  appellate 
court  In  Interfering  with  the  Judgment" 
MUton  T.  State,  7  Okl.  Cr.  407.  124  Pac.  8L 
The  court  certainly  did  not  abuse  its  discre- 
tion in  refusing  the  continuance  in  this  case ; 
nor  was  the  defendant  in  any  manner  injur- 
ed by  the  court's  action. 

[1]  The  second  assignment  is  "that  the 
court  erred  In  overruling  the  defendant's 
motion  to  dlamlas  the  Information  against 
him,"  and  the  same  objection  goes  to  as- 
algnmrats  Nos.  3,  4,  and  S,  and  wUl  here  be 
considered  as  one. 

lliese  assignments  of  error  are  based  up- 
on the  contention  that  a  list  of  witnesses  was 
not  served  upon  the  defendant  as  is  required 
by  the  Constitution  of  the  state  of  Oklahoma. 
Section  20,  Bill  of  Rights,  provides:  "He 
shall  be  Informed  of  the  nature  and  cause  of 
the  accusation  against  him  and  have  a  copy 
thereof,  and  be  confronted  with  the  witness- 
es against  him,  and  have  compulsory  process 
for  obtaining  witnesses  In  his  behalf.  He 
shall  have  the  right  to  be  heard  by  himself 
and  counsel;  and  in  capital  cases,  at  least 
two  days  before  the  case  Is  called  for  trial, 
be  shall  be  furnished  with  a  list  of  the  wlt- 
Deaees  that  will  be  called  in  chief  to  prove 
the  allegations  of  the  indictment  or  informa- 
tion, together  with  their  post  office  ad- 
dreHca.** 


The  record  shows  as  follows:  "State  of 
Oklahoma  v.  Henry  Addlngton.  Murder. 
Now,  on  this  the  18th  day  of  February,  1911, 
the  defendant,  Henry  Addlngton,  is  present 
in  open  court  In  his  own  person  and  repre- 
sented by  his  attorneys,  Hosey  &  Ij^sett,. 
and  the  defendant  Is  arraigned  by  the  in- 
formation herein  being  Tiead  to  him  In  open 
court  by  N.  W.  Oore^  connty  attorney  pro 
tem.  of  McCurtain  county,  Oklalioma;  and 
the  defendant  says  that  his  true  name  is 
Henry  Addlngton,  and  asks  and  is  by  tlie 
court  allowed  a  day  In  wlilch  to  plead  to  the 
charge  contained  In  said  Information;  and 
thereupon  the  defendant.  Henry  Addlngton. 
is  served  in  open  court  with  a  true  and  cor- 
rect copy  of  the  information  herein,  together 
with  a  list  of  witnesses,  containing  their 
post  office  address^,  to  be  called  by  the  state- 
to  tmtlty  in  chief  In  this  case.  Snminma 
Hardy,  District  Judge." 

The  record  further  shows  that  on  Maxdi 
let,  when  the  case  was  called  for  trial :  "And 
now  both  the  state  and  the  defendant  an- 
nounce ready  for  trial,  the  state  being  pres- 
ent and  r^resented  t>y  Q.  M.  Barrett,  coun- 
ty attorney  of  UcCurtaln  connty,  Oklahoma, 
and  T.  A.  Hope,  and  the  defendant,  Henry 
Addlngton,  still  being  pnaent  In  vpea  court 
and  reivesented  by  hla  attom^s,  Bomt  t 
Leggett" 

In  the  case  of  State  t.  Frlsble,  8  OkL  Or. 
— ,  127  Pac.  1091,  it  Is  held :  "Any  person 
prosecuted  In  Oklahoma  for  a  capital  offense 
has  the  constltational  right  to  have  furnish- 
ed to  him,  at  least  two  days  before  the  trial 
begins,  a  list  of  the  witnesses  to  be  produced 
against  blm  In  chief  by  the  state;  and  it 
would  be  enoT  to  force  him  into  trial  and 
allow  such  wltnesaea  to  testify  against  him 
whose  names  have  not  been  so  furnished, 
if  he  seasonably  asserts  his  rights.  Bot  if 
he  falls  to  object  to  going  to  trial  on  this 
ground,  but  announces  ready  for  trial*  he 
cannot  afterwards  avail  lilmself  of  this  ob- 
jection; and  the  eonstltntlonal  right  glvoi 
him  by  this  provision  will  be  waived."  8e^ 
also.  Blalr  v.  State,  4  Okl.  Gr.  36»,  111  Pac. 
1003 ;  Stan  t.  SUte,  S  Okl.  Or.  440, 116  Pac 
SSd. 

On  the  face  of  the  record*  the  objectlaiw 
made  la  these  aislgnmaits  are  not  wdl 

taken.  - 

[8]  The  sixth,  seventh,  el^th,  ninth,  and 
t^th  assignments  of  error  relate  to  the  rul- 
ing of  the  court  upon  the  admission  of  dying 
declarations,  and  vrlll  be  considered  togethw. 

It  is  eoutttkded  that  "there  Is  nothing  la 
the  record  to  show  that  the  deceased  made 
the  statements  under  a  sense  of  impesidlng 
death."  The  record  shows  that  the  evidence, 
when  offered,  was  not  objected  to  on  tbis 
ground.  However,  we  think  the  evldoice 
conclusively  shows  such  a  sense  of  impend- 
ing death  as  to  make  sndt  dying  dedaiatlon* 
admissible.  The  record  showa  that  be  was 
shot  Sunday  afternoon,  and  died  abont  mid- 
day Monday ;  that  in  the  ^resoice  of  aeren 
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•r  eVU  wUneases,  wbo  reached  him  Immedi- 
after  the  ahoothig,  he'aald  he  was  dy- 
Ins.  I>r*  UcCasfcell  testified  that  he  found 
Us  IntestlneB  pnsctnied  In  11  dUtecent  plac* 
«a,  and  that  be  stated  'to  wlteess  sefveial 
times  tbat  he  knew  that  be  was  going  to  die. 
There  Is  no  testimony  tending  to  show  that 
he  had  any  hope  of  recovery. 

In  the  case  of  Uorris  t.  Stat^  6  OkL  Cr.' 
29, 115  Psc.  1030,  It  is  SBld :  "It  la  essential 
to  the  admissibility  of  dying  declarations, 
and  is  a  preliminary  fact  to  be  proved  by 
the  iwoaecatlon,  that  they  were  made  under 
a  sense  of  Impending  death.  This  may  be 
made  to  aK)ear  from  what  the  inJOred  per- 
8on  said,  or  where,  from  the  nature  and  ex- 
tent of  bis  injuries,  it  is  evident  that  he 
must  bare  known  tbat  he  could  not  survlre. 
It  Is  sufficient  If  It  satisfactorily  appears 
that  they  were  made  under  tbe  sense  of  Im- 
pending death,  whether  it  be  directly  proven 
by  tbe  express  language  of  the  declarant,  or 
be  Inferred  from  his  evident  danger,  or  the 
opinlom  of  tbe  medical  attendants,  stated 
to  him,  or  from  other  circumstances  of  the 
case,  such  as  the  length  of  time  elapsing  be- 
tween the  making  of  tbe  declarations  and 
his  death,  and  the  fact  tbat  the  declarant 
was  so  weak  tbat  he  could  not  sign  his  name 
and  so  affixed  his  mark,  all  of  which  are  re- 
sorted to  in  order  to  ascertain  the  state  of 
declarant's  mind." 

[4. 1]  It  Is  next  contended  tbat  the  court 
erred  In  admitting  testimony  as  to  an  oral 
statement  of  the  deceased,  first  admitted  by 
tbe  coart  and  tbeu  rejected,  because  it  ap- 
peared that  tbe  deceased  bad  acquiesced  in  a 
written  statement;  and  counsel  insist  tbat 
the  error  in  admitting  It  was  not  cured  by  Its 
rejection. 

The  oral  statement  made  by  tbe  deceased, 
to  which  the  witness  testified,  was  made  con- 
temporaneously with  the  written  statement 
admitted.  Tbe  only  material  difference  la 
that  when  tbe  buggy  was  coming  the  deceased 
Mfd:  "There  comes  fatber  and  mother; 
don't  let  them  see  we  are  having  any  trouble; 
I  would  not  have  them  know  it  for  anything 
1b  the  world."  Tbe  only  error  was  the  rul- 
ing of  the  court  rejecting  tbe  oral  statement 

In  Uorrls  v.  State,  suiwa,  It  is  said:  "We 
think  the  sound  rule,  supported  by  reason 
and  authority,  is  that,  where  statements  of 
tnatexlal  facts  concerning  the  cause  and  dr- 
cuDistancee  of  the  homicide  are  made  at  dlf- 
fer»it  times  by  the  victim,  under  the  solemn 
conviction  of  topendlng  death,  one  of  which 
was  reduced  to  writing,,  the  prosecution  is 
not  confined  to  tbe  written  statunait,  but 
may  <rfr«r  oral  evidence  of  tbe  statements 
nade  at  other  times,  whethw  tbe  several 
atatdBents  were  similar  or  not"  See  Wig- 
more  aa  Evidence.  H  1332,  1440,  and  1450 ; 
fttate  V.  Oarrington,  IS  Utah,  480,  50  Pac 
526;  and  4  Bncye:  of  Ev.  1012,  and  notes. 

We  know  of  no  law  or  mle  that  would  con- 
fine el&er  the  state  or  the  det«tdant  to  tbe 


written  dying  dedaratton,  vrtiete  otiier  anfl 
different  statements  are  made  contemporar 
neonsly  with  the  writtra  declazatlon,  or 
made  subsequent  thereto.  Should  any  of 
aodi  aevarato  statements  he  Inconststent  ot 
contradlctmry.  It  is  op»  to  the  defense  to 
show  the  ftict  "Dying  dedarations  are 
statements  of  material  facts  concerning  the 
cause  and  drcumstanoes  of  tbe  homicide, 
made  by  the  victim  under  the  solemn  C(m- 
vlctlon  of  Impending  death,  and  as  sndi  are 
to  be  distinguished  from  othw  admissible 
dedarations,  aodi  as  dedaratiotta  whldi  con- 
stitnte  a  part  of  the  res  gestie,  or  deolara* 
tlons  made  In  the  iwesence  of  the  accosed. 
Such  dedarations  are  admisslUe  as  evidence 
against  tlie  aocnsed,  because  th^  were  ad> 
mlssible  at  common  law.  The  oonstitntion- 
allty  of  this  rule  has  beoi  so  uniformly  af- 
firmed that  the  question  Is  no  longw  an  open 
one.  Tb^  may  be  oral  or  in  writing.  Be- 
ing a  substitute  for  sworn  testimony,  they 
must  be  such  narrative  statements  as  would 
be  admissible  bad  tbe  victim  been  sworn  as 
a  witness.  Mere  conclusions  or  matters  of 
opinion  or  belief,  which  would  not  be  receiv- 
ed if  the  declarant  was  a  witness,  are  Inad- 
missible; and,  upon  objection  properly  made, 
such  statements  or  dauses  should  be  reject- 
ed. In  tbe  absence  of  a  statute,  tbe  rule  re- 
quiring a  dying  declaration  to  go  in  as  a 
whole  has  no  ai^Ucatlon  here."  Mnlk^  t. 
State,  5  OU.  Cr.  75.  118  Pac.  532. 

Tbe  eleventh  assignment  Is  that  the  court 
erred  In  permitting  the  note,  warning  the 
deceased  not  to  attend  tiie  party,  to  be  ad- 
mitted in  evidence  over  their  objection,  for 
the  reason  that  said  note  was  not  aAffldently 
Identified  to  be  admissible.  There  can  be 
no  doubt  about  Its  identification.  If  the  evi- 
dence of  the  oral  dying  declarations  be  ad- 
mitted. We  have  herein  shown  that  this  tes- 
timony was  competent,  and  was  erroneously 
rejected  by  the  trial  court  after  first  being 
admitted.  But  In  that  part  of  the  testimony 
which  was  allowed  to  go  to  tbe  Jury  tbe  wit- 
ness Coonrod  Identifies  this  note  as  bdng 
tbe  one  be  took  out  of  the  pocket  of  tbe  de- 
ceased, and  tbat  he  showed  It  to  tbe  deceas- 
ed, wbo  identified  It  ae  the  one  "that  tbe  rack- 
et came  up  over."  This  part  of  the  testimony 
ia  not  excepted  to,  and  was  not  rejected  by 
tbe  court.  Tbe  note  was  not  admitted  as 
proof  of  a  prior  threat  of  the  defendant,  but 
as  a  drcumstance  attending  the  shooting. 
The  testimony  on  the  part  of  tbe  state  and 
the  defendant's  own  testimony  show  that  the 
defendant  and  the  deceased  were  looking  at 
and  discussing  this  note  at  the  time  the  kill- 
ing occurred.  It  was  deariy  compet^it  as  a 
part  of  tbe  res  gestae. 

The  last  assignment  Is  that  the  court  fur- 
ther erred  in  refusing  to  allow  witness  W. 
H.  Neal  to  testify  as  to  the  gmerai  reputa- 
tion of  the  deceased  for  violence.  The  state 
objected,  for  the  reason  that  no  proper  foun- 
dation had  been  laid  in  thla:  That  tbe  wlt- 
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Hen  li^  not  itatcS  flut  lu  knew  tliat  the 
deceased  llTed  at  the  0ace  named,  and  tbat 
the  time  was  too  remote,  being  three  or  four 
years  prior  thereto. 

[I]  If  the  coarts  rollng  was  erroneons, 
we  think  it  was  harmless,  as  the  defense  was 
allowed  to  ofEer  proof  as  to  decedent's  repu- 
tation while  Uvlne  at  Idabel;  and  the  testi- 
mony of  these  witnesses  was  not  contradict- 
ed b7  any  erldence  offered  by  the  state. 
"The  exdnslon  of  evidence  whether  It  Is  or 
Is  not  competent,  Is  harmless,  where  It  rea- 
sonaMy  appears  ttiat  Its  admission  would  not 
have  afCected  the  vodlct"  And:  **l!lie  ex- 
clasita  of  evldenoe  to  prove  partlcnlar  facts 
Is  harmless.  If  tlio  Hcta  soaght  to  be  proved 
are  subsequently  proved  other  evidence, 
and  It  Is  api»rait  that  the  evldenee  exclud- 
ed could  not  have  changed  the  resdlt.''  12 
Cyc  825  and  928,  and  cases  cited  In  notes  85 
and  87. 

No  oon^Iaint  Is  made  to  the  durge.  The 
court  Instructed  the  Jury  fully  and  liberally 
-for  the  defendant  ' 

Attet  a  most  careful  review  of  the  record, 
we  have  been  unable  to  dlscovo-  any  prej- 
udicial error.  The  defendant  was  convicted 
<»iy  of  mansIanilUsr  in  the  first  degree. 
As  we  view  the  record,  his  yontii  and  the 
hnmanltlea  («C  the  law  are  all  that  saved  him 
from  a  convictlim  of  murder. 

Tb»  Judgment  is  affirmed. 

ABUSIfiOMO,  P.  J.,  and  FUBMAN,  3^ 

.concur. 


^  Okl.  Cr.  6W> 

STATB  V.  OOTLH  et  sL 

(Criminal  Cbnrt  of  Appeals  of  Oklahoaaa. 
March  1,  1913.) 

(Byllahui  luf  tfe*  OaurQ 

1.  Statutes  (|  47*}— iNDKnRmNXss  or  Aim- 
^Fbubt  Jlct 

The  and-ttuBt  law  of  1908  (Comp.  Laws 
1909,  li  8800-8819)  is  not  void  for  ancertainty. 
but  the  deGnitioDB  of  "trasta,"  "monopolies, 
and  "tfnlawful  combinations  in  restraint  of 
trade  and  acalnst  public  policy"  therein  contain- 
ed ore  laffldrat  to  define  the  off^ues  prescribed 
by  said  statute. 

[Eld.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  I  47;  Dec.  Dig.  |  47.*] 

2.  CONSTlTUTiOWAI,    LAW    (|  '238*}— Un JUST 

DiscBuci NATION— Anti-Trust  Law. 

An  exception  in  favor  of  labor  unions  from 
an  anti-trust  law  (Comp.  Laws  1909,  H  8800- 
5819)  may  constitute  such  a  reasonable  classi- 
fication as  will  not  invalidate  such  law  upon  the 
ground  that  it  discrimioatea  against  and  does 
not  afford  equal  protection  to  all  of  tlw  citbeos 
3f  the  Coited  States. 

ISfd.  Note.-~For  other  cases,  see  Gonstitu- 
tional  Law,  Cent.  Dig.  i|  688-699,  706-708; 
Dec.  Dig.  I  238.*] 

8.  SfoNOPOLiBs  (S  31*}— iKDicmisnT— Sum* 

CIENCT. 

In  an  indictment  or  iqformation  for  any 
offense  named  in  our  anti-trust  legislation  it  is 
luffident  to  state  the  purpose  or  facts  of  the 
trust,  monopoly,  or  unlawful  combination  in 


restraint  of  trade,  and  fiiat  the  aoensed  b  a 

member  of,  acted  -with  or  in  pursuance  M  It,  or 
aided  or  assisted  in  carrying  out  its  purpose 
without  giving  the  name  or  description  of  such 
trust,  monopoly,  or  uidawful  combination,  or 
stating  how,  when,  or  where  It  was  created. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  |  20;  Dec.  Dig.  |  31.*] 

4.  Monopolies  <|  31*}— Indictmiht  —  Strm- 

OIBHCT. 

For  indictments  for  riolating  the  provi- 
sions of  our  anti-trust  law  (Comp.  Laws  1909, 
SI  8800-^19),  which  are  held  not  to  be  bad  for 
duplicity  and  to  suffidentl;  state  the  offenas 
charged,  see  opinion. 

[Ed.  Note.~For  other  cases,  see  Monopolies 
Cent.  Dig.  «  20 ;  Dea  Dig.  S31.*] 

Motion  for  rehearing.  Denied. 

For  former  opinlfm,  see  7  OU.  Gr.  Ott  ISS 

Pac.  24S. 

Charles  West,  Atty.  Gen.,  and  C.  J.  Daven- 
port, Asst  Atty,  Gen.,  for  the  State.  Flymi, 
Chambers,  Lowe  &  Richardson,  of  Ol^lahoma 
City,  and  Devereaux  &  Hlldreth,  Date  ft 
Blcrer,  and  G.  O.  Homer,  all  of  Outhriev  fbr 
appellees. 

FURMAN,  J.  Counsel  for  appellees  have 
filed  a  printed  brief  of  105  pages  in  support 
of  their  motion  for  a  rehearing,  in  which  the 
entire  field  of  legal  learning  has  been  ex- 
hausted and  everything  has  been  said  which 
Ingenuity  could  suggest  and  argument  could 
enforce  from  their  standpoint. 

Without  intending  in  the  l«ist  to  be  disre- 
spectful to  any  court,  yet  it  is  a  fact  well 
known  to  the  legal  profession  and  to  the 
country,  tbat  many  of  our  appellate  courts, 
both  state  and  federal,  have  In  the  past  been 
largely  dominated  by  men,  who,  before  th^ 
elevation  to  the  bench  and  while  they  were 
practicing  lawyers,  were  more  or  less  under 
monopolistic  Infiuences.  It  matters  not  how 
honest,  able,  and  learned  a  Judge  may  bSt 
his  decisions  are  more  or  less  colored  by  the 
viewpoint  from  which  he  considers  questions 
wUcb  are  submitted  to  him.  Two  Judges  of 
equal  learning,  ability,  and  integrity  consid- 
ering the  same  question  from  different  view- 
points may,  and  often  do,  reach  different 
conclusions.  So  the  question  of  the  view- 
point from  which  a  case  Is  considered  Is  of 
the  utmost  Importance.  The  viewpoint  of  a 
Judge  can  sometimes  be  discovwed  Iiy  in- 
quiring Into  his  antecedents.  All  Judges 
were  once  lawyers.  A  lawyer  Is  necessarily 
and  Involuntarily  affected  by  the  views  and 
Interests  of  his  clients  with  whom  be  Is 
Identified  and  upon  whom  he  is  dependent 
for  his  Income.  In  fact,  the  lawyw  who 
cannot  sympathize  with  his  clients,  and  who 
does  not  make  their  cause  his  cause,  never 
attains  eminence  at  the  bar. 

It  ts  no  secret  that  co^ratlfms  and  mo- 
nopolies are  active  and  Ureless  in  their  ettottB 
to  secure  control  of  the  appellate  courts  of 
this  country  and  thereby  by  Judicial  oaa- 
structton  drfeat  the  will  of  the  pet^le  as 
ttpessed  in  l^cialatlon.   As  Hum  Infloences 
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are  pcmerfnl  and  w«Il  organized,  they  often 
uncceed  in  securing  the  election  or  -appoint- 
ment ot  Judges  who  bi«  under  oblations  to 
them  for  past  favors.  This  evfl  has  been 
carried  to  such  an  extent  and  has  become 
so  op«  and  notorious  that  many  good  people 
have  almost  lost  hope  and  have  lai^ely 
ceased  to  have  confidence  In  the  fairness, 
Impartiality,  and  integrity  of  the  courts 
where  corporations,  tmsts,  and  monopolies 
are  concerned.  This  constitutes  one  of  the 
most  alarming  conditions  now  existing  in 
America.  A  judge  may  desire  to  be  entirely 
honest,  yet  If  be  is  nnder  Inflnenoes  which 
are  antagonistic  to  the  rights  of  the  people, 
he  will  make  an  exceedingly  dangerous  judge. 
We  are  repeatedly  told  In  the  Bible  that 
"a  gift  doth  blind  the  eyes  of  the  wise  and 
perrert  the  words  of  the  righteous."  Dent 
xvl,  19;  Ex.  xxlll,  &  Bo  we  have  the  high- 
est possible  authority  for  the  statement  that, 
although  a  judge  may  ordinarily  .be  a  wise 
and  righteous  man,  yet,  if  he  has  been  the 
resident  of  favors  at  the  hands  of  trusts 
and  monopolies,  he  cannot  safely  be  relied 
upon  to  rrach  jnst  and  correct  conclusions 
in  cases  where  tbelr  Interests  are  involved, 
and  that  In  such  cases  his  eyes  may  become 
blind  to  the  rights  of  the  people  and  his 
jadgment  may  become  perverted  without  his 
being  aware  of  the  fact.  It  may  not  be  pop- 
olar  in  some  drclea  to  say  this,  but  we  be- 
lieve that  It  is  Uie  absolute  truth  and  that 
this  Is  the  main  cause  of  the  manifest  bias 
of  many  of'  our  courts  against  all  anti-trust 
Illation. 

In  view  of  the  antecedents  of  many  of  the 
apfttllate  judges  of  the  United  States  and  the 
gaieral  disposition  which  exists  among 
American  lawyers  and  courts  to  blindly  fol- 
low precedents,  and  the  further  fact  that, 
trusts  and  monopolies  always  secure  the 
Bervlcce  of  the  best  lawyers  obtainable  who 
have  the  ability  to  make  the  worse  appear  to 
be  the  better  cause,  we  are  not  surprised  at 
the  number  and  respectability  of  the  author- 
ities supporting '  the  contentions  of  counsel 
for  appellees.  But  we  are  of  the  opinion 
that  they  prove  too  mudi,  for  If  they  are  to 
be  followed  it  would  be  almost  impossible  to 
frame  a  law  which  would  reach  and  destroy 
conspiracies  in  restraint  of  trade  and  com- 
merce. To  snstaln  the  cmtentlons  of  counsel 
(or  appellees  would  be  in  effect  to  decide  that 
Id  the  state  of  Oklahoma  tmsts  and  monop- 
olies are  practically  above  and  superior  to 
tite  law,  and  that  they  may  at  pleasure 
tbroogh  their  combinations  and  conapinuAes 
erlnd  the  people  like  grain  beneath  the  upper 
and  nether  stone,  take  from  the  mouth  of  la- 
bw  the  bread  which  it  has  earned,  and  divert 
the  stream  of  wealth  produced  hard  and 
honest  toll  from  Its  rightful  chann^  and 
poor  it  bito  tile  undeserved  and  already  over- 
Aottfaig  coirers  ot  the  few. 

In  this  case,  as  in  all  other  sncb  cases, 


app^ees  are  r^n^sentod  by  lawyms  who 
have  -few  eguala  and  no  snperlon  In  the 
United  States  and  who  have  their  clients' 
IntereBts  at  heart  They  have  certainly  lued 
every  legal  weapon  at  their  command  in 
their  preeoitatlon  of  their  ^e  of  the  case. 
With  this  we  find  no  fault  It  Is  as  it 
should  be.  We  admire  and  commend  their 
seal  and  atdllty.  But  we  are  not  unmindful 
of  our  duty  to  the  entire  people  of  Oklahoma, 
and  that  we  should  carefully  consider  the 
ground  upon  which  we  act  and  the  conse- 
quences and  effects  of  the  decision  which 
they  have  asked  us  to  render.  If  we  concede 
the  premise  which  they  have  laid  down  and 
follow  the  precedents  which  they  have  cited, 
we  f  re^  admit  that  we  would  be  involved  in 
a  maze  of  perpl^ltles  from  which  we  would 
find  it  difficult  to  extricate  ourselves  and  es- 
cape from  the  conclusions  at  which  they 
would  have  us  arrive.  We  differ  radically 
with  counsel  for  appellees  at  the  very  thresh- 
old of  the  case  as  to  the  principles  which 
should  control  in  its  decision.  It  would 
therefore  be  useless  consumption  of  time  to 
consider  in  detail  the  cases  which  they  have 
cited  and  the  arguments  which  they  have 
made.  As  we  understand  it,  the  anci«it 
learning  of  the  common  law  has  outlived  the 
conditions  which  broi^ht  it  into  existence 
and  has  survived  the  reasons  upon  which  it 
was  based.  In  the  early  case  of  Slater,  v. 
United  States,  1  Okl.  Cr.  275,  98  Fac.  110, 
this  court  announced  that  precedents  should 
be  weighed  and  not  counted,  and  that  we 
would  not  follow  any  precedent  unless  we 
understood  and  approved  the  principles  upon 
which  It  was  based,  and  that  a  mnltlt>licity 
of  errors  did  not  make  right  that  which  was 
based  upon  false  premises  and  was  therefore 
erroneous  at  its  very  Inception. 

In  tiie  case  of  Byers  v.  Territory,  1  Okl. 
Cr.  702,  103  P.  534.  this  court  said:  "Jus- 
tice demands  that  In  the  administration  of 
law  its  processes  should  never  be  allowed 
to  become  a  game  of  skill  between  contend- 
ing counsel.  There  has  been  entirely  too 
much  of  this  In  the  past.  It  has  resulted  In 
the  miscarriage  of  justice  in  many  cases  and 
has  bred  a  spirit  of  disgust  for  law  and  con- 
tempt for  courts  in  the  public  mind."  In  the 
same  case  this  court  also  said:  "A^iellate 
courts  should  faithfully  and  fearlessly  do 
th^r  duty  and  decide  every  question  present- 
ed with  reference  to  the  substantial  merits  of 
the  case  in  which  it  arises.  In  this  way 
only  can  justice  be  administered.  Ignoring 
justice  and  deciding  cases  upon  technicalities 
has  not  only  largely  lost  the  courts  the  confi- 
dence and  respect  of  the  people,  but  It  has 
also  greatly  alarmed  the  profession  ot  law 
itself." 

We  have  endeavored  to  adhere  strictly  to 
these  prlndides  In  passing  upon  all  qnes- 
tlon6  submitted  to  us.  As  ap^lcable  to  the 
queirUons  now  before  the  oourt,  we  reiterate 
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wbat  was  said  In  flie  case  of  Turner  t.  Stfite, 

8  OUL  C^.  ,  126  Faa  4BSt,  B»  follows: 

"These  statutes  axe  larg^  a  radical  do- 
partare  from  the  old  common  law  with  ref- 
erence to  criminal  law  and  criminal  proce- 
dor^  and  were  eridoitly  intended  to  place 
criminal  law  in  Oklahoma  upon  the  strong, 
sound,  and  mta  bads  of  common  sense,  rea- 
son, and  jiiatlo&  It  is  on  account  of  these 
statutes  liiat  some  parties  are  vnaMe  to  un- 
derstand the  jKtllcy  of  this  court  We  are 
stanply  trying  in  good  faith  to  discharge  ttte 
obligation  of  our  oaths  of  office,  tor  we  have 
sworn  that  we  would  support  the  Oraistitu- 
tlon  and  laws  of  Oklahoma.  If  those  who 
are  disposed  to  crltlciBe  this  court  for  its 
policy  would  place  themselves  In  the  posi- 
tion which  we  occupy,  we  believe  that  th^ 
would  take  a  different  view  of  this  matter. 
It  is  natural  for  us  to  be  prejudiced  in  favor 
of  those  things  with  which  we  are  familiar. 
The  writer  knows  from  personal  experience 
that  It  is  an  esceedli^ly  difficult  thing  to 
brrak  away  from  preconceived  ideas  and 
conditions,  for  the  principles  embodied  In 
these  statutes  are  the  reverse  of  the  school 
of  law  in  which  he  was  educated  and  which 
he  practiced  for  many  years.  Her^  lies  the 
greatest  difficulty  In  the  way  of  reform  in 
legal  procedure.  Judges  and  lawyers  have 
been  educated  in  and  are  accustomed  to  an 
antiquated  system  of  procedure,  and  have 
been  taught  to  look  with  reverence  upon  old 
legal  theories,  and  are  thereby  unduly  biased 
against  any  change  in  legal  procedure.  The 
result  is  that,  even  whca  the  Legislatures 
attempt  to  reform  legal  procedure,  many 
courts  and  lawyers  are  disposed  to  construe 
such  legislation  In  the  light  of  their  precon- 
ceived Ideas.  They  often  do  this  without 
being  aware  of  It,  and  in  this  way  the  pur- 
pose Intended  to  be  accomplished  by  remedi- 
al legislation  is  defeated.  While  this  court 
respects  the  wisdom  of  the  past  and  can  see 
much  In  It  to  admire  and  to  follow,  yet  we 
also  believe  that  the  world  should  be  ruled 
by  the  living,  and  not  by  the  dead ;  that  the 
law  should  keep  even  step  with  the  march  of 
civilisation  and  the  necessities  of  society  In 
the  relation  of  Its  members  to  each  other; 
and  that  the  people  have  the  right  by  legis- 
lation to  alter  the  mles  of  legal  procedure. 
When  the  Legislature  has  made  a  change  In 
legal  procedure,  it  is  the  duty  of  the  courts 
to  lay  aside  their  preconceived  Ideas,  and 
construe  such  legislation  according  to  Its 
spirit  and  reason.  We  are  not  In  sympathy 
with  those  who  believe  In  the  infallibility  of 
the  common-law  rules  of  criminal  procedure, 
or  that  form,  ceremony,  and  shadow  are 
more  important  than  substance,  reason,  and 
Justice.  This  conrt  does  not  propose  to 
grope  Its  way  through  the  accnmnlated  dust, 
cobwebs,  shadows,  and  darkness  of  the  eve- 
ning of  the  common-law  rules  of  procedure ; 
but  it  will  be  guided,  as  the  statutes  above 
quoted  direct  by  the  increasing  light  and  In- 


spiration  of  the  rising  sun  of  reason,  Justice, 
common  sense,  and  progress.  As  was  well 
said  In  the  Korember,  1911,  lasoe  of  the 
Journal  of  the  Amoiean  Inatitate  of  Orim- 
tnal  Law  and  Criminology :  'As  some  peoi^ 
think  more  of  a  man^  clothes  and  style  tluui 
of  his  priudplea,  so  some  lawywa  ue  oon- 
cemed  more  wltih  the  mere  jtrocedure  In  a 
trial  than  with  the  triumph  of  the  party 
that  oni^  to  succeed  on  the  merits  of  tbe 
case.  The  Quibbling  of  tAe  logldana  and  dl»- 
putants  of  the  middle  ages  has  often  formed 
the  subject  for  satire;  hut  onr  present>4ay 
legal  divatea  over  technical  qoestionB  of 
procedure  are  pettier,  less  profitably  and 
nune  indefensible  than  the  fine-spun  nga- 
ments  and  theories  of  the  unKdi-atmsed  sdiool- 
men  of  the  middle  ages.* 

"The  effect  of  the  statutes  liereh:ibeAn« 
quoted  is  to  prevent  disputes  over  mere  tech- 
nical questions  of  procedure.  If  properly 
construed,  they  destroy  legal  quibbling. 
Their  purpose  is  to  eliminate  from  a  trial  all 
■immaterial  matters,  and  .thereby  better  se- 
cure the  triumph  of  the  party  who  ought  to 
succeed  upon  the  actual  merits  of  the  case. 
Sections  2027  and  6487  repeal  the  common- 
law  doctrine  of  a  strict  construction  of  penal 
statutes,  and  substitute  In  Its  place  the  eq- 
uitable doctrine  of  a  liberal  construction  of 
such  statutes.  Oourts  of  this  state  are  not 
bound  by  the  strict  lettffl*  of  a  penal  statute, 
but  must  construe  It  according  to  its  spirit 
and  reason,  so  as  to  enable  it  to  reach  and 
destroy  the  evil  at  which  It  was  aimed,  and 
thereby  effect  the  object  for  which  it  was 
enacted  and  promote  Justice.  Section  6BS7 
With  one  stroke  of  the  pen  wipes  out  and  de- 
stroys that  ancient  heresy  of  the  comuKui 
law  that  error  presumes  injury,  and  by  Ita 
terms  absolutely  binds  this  court  to  disre- 
gard any  and  all  technical  errors,  defects, 
and  exceptions,  unless  the  party  complain- 
ing thereof  can  show  from  the  record  that 
he  has  been  derived  of  some  substantial 
right  thereby  to  his  Injury.  Sections  0704 
and  6700  do  away  with  all  of  the  artificial 
distinctions  of  the  common  law  la  indict* 
ments  or  Informations,  and  destroy  that  ai^ 
clent  refuge,  stronghold,  and  dtadd  of  de- 
fense of  murderers,  thieves,  perjurers,  and 
all  other  desperate  criminals,  that  Indict- 
ments must  be  certain  to  a  certain  Intoit  ta 
every  particular,  and  place  tbsm  upon  a 
common-sense  basis,  and  make  an  Indict-, 
ment  sufficient  if  a  person  of  ordinary  under- 
standing can  know  wbat  was  Intended,  and 
forUd  the  courts  from  holding  Insufficient 
any  Indictment  or  Information,  unless  the  de- 
fects therein  are  of  su^  a  c^racter  as  to 
prejudice  the  substantial  rights  of  the  de- 
fendant upon  the  merits.  All  of  these  stat- 
utes are  contrary  to  the  common  law  and  to 
the  procedure  lu  force  in  many  of  the  statea. 
but  they  are  binding  upon  the  oourts  of  this 
state.  For  this  reason  it  la  an  utter  waste  of 
time  for  lawyers  in  their  iwl^  and  wal  ar- 
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gmDentB  to  dte  and  dlscass  dedst<»u  tema 
itateB  which  hAve  different  atatntea.  It  la 
not  a  question  as  to  whether  we  like  these 
statutes.  It  is  eaoogb  for  ns  to  know  that 
th^  axe  the  law  of  Oklahoma.  This  court 
Is  not  a  forum  of  legislation.  Our  duty  Is 
ended  when  we  obey  the  law,  and  we  should 
eltho-  do  this  or  resign  and  allow  others  to 
take  the  places  which  we  occupy  who  will 
regard  the  obligation  of  their  oaths  of  office. 
The  great  trouble  with  the  Judiciary  of  the 
entire  country  is  that  many  judges  try  to  so 
twist  and  evade  statutes  as  to  enable  them 
to  substitute  their  own  private  views  for  r^ 
ularly  enacted  statutes.  This  evU  has  be- 
come so  great  that  there  Is  now  more  judge* 
made  law  in  the  United  States  than  there  is 
law  enacted  by  the  pec^e.  If  the  courts  do, 
not  correct  this  evil,  no  one  can  tell  what  the 
result  will  be.  It  will  end  In  one  of  three 
things.  Tic,  peaceaMe  reformation,  bloody 
revolution,  or  a  judicial  oligarchy.  This 
court  proposes  to  do  its  duty  by  rendering  a 
ready  and  willing  obedl«ice  to  the  r^fularly 
enacted  laws  of  CMdahoma,  and  by  doing  all 
in  its  power  to  see  that  they  are  fbllowed  by 
the  trial  courts  of  this  state." 

In  the  case  of  Bums  t.  State.  8  Okl.  Cr. 
— .  129  Pac.  657,  this  court  said:  "It  Is  the 
dn^  of  this  court  to  decide  dll  quesUona  sub* 
mttted  to  it  in  the  light  of  the  moral  atmos- 
ptaere  in  which  they  are  surrounded,  and 
never  to  permit  the  law  to  become  a  cloak  of 
protection  for  men  to  trample  upon  the 
sacred  rights  of  others,  and  bid  opot  defiance 
to  decoicy  and  the  best  Interests  of  society." 

Prom  this  standpoint  we  reaffirm  all  that 
was  said  by  Judge  Doyle  In  the  original  opin- 
ion In  this  case.  See  7  OU.  Cr.  00,  122  Paa 
2«S. 

There  are  only  three  questions  with  ref- 
carence  to  which  we  desire  to  make  any  ad- 
dlttonal  snneations:  First  It  Is  contended 
that  fb»  law  upon  which  the  indictments  in 
then  cases  are  founded  Is  void  for  uncer^ 
talnty.  Bectmd.  It  is  contended  that  as  cer- 
tain comblnaUms  of  labor  are  excepted  from 
the  pcaialtles  of  the  law,  thereby  all  classes 
of  dtisens  are  not  afforded,  that  eqoal  pro- 
tection of  the  law  whidi  the  Gonstitution  of 
the  United  Stotes  guarantees  to  every  dti- 
am  of  the  malted  States.  ThlhL  It  is  oon< 
tended  that,  even  if  Che  <Almboma  antt-trust 
law  la  Talid,  the  indictments  do  not  diafga 
any  offense  against  any  ct  the  ai>p^lees. 

[1]  FlTst  Ttn  statntea  upon  which  these 
mdlctments  are  founded  are  ct^led  in  full 
in  tlie  ortf  nal  oidni<ni  of  this  court  See 
State  T.  CarU  et  at,  T  OkL  122  Fae. 

24B.  Thv  are  also  to  be  tbund  <m  pagei 
1768^  1767.  17«8, 176B,  and  1770,  Comp.  taws 
1909;  If  the  Legislature  bad  adopted  thn 
plan  BDggested  by  counsel  for  ai^lleea  and 
had  attempted  to  give  a  fixed  deflnltlon  of  a 
trust  or  of  a  mtmff^j,  tt  would  bave  been 
foimd  by  ezperiotce  that  many  lenses  would 
alias  to  whldk  tb«  law  would  not  bt  appli- 


cable, because  they  would  not  be  tnclvded  In 
tbe  fixed  definitions  given.  It  would  doubt* 
less  have  been  very  gratifying  to  those 
sons  engaged  In  sutA  unlawful  undertakings 
If  the  Legislature  had  attempted  to  give 
fixed  definitions  of  trusts  and  monopolies, 
for  then  their  able  attorneys  could  point  out 
how  the  same  purposes  could  be  accom- 
plished by  a  slight  variation  In  tiie  methods 
used,  and  thereby  tb^  oonid  do  as  they 
wished  and  escape  the  penalties  of  the  law 
prescribed  for  a  violation  of  the  fixed  defini- 
tions. It  Is  simply  impossible  to  please  those 
persons  who  seek  to  violate  tlie  law.  If  a 
fixed  definition  of  a  trust  and  ot  a  monopoly 
bad  been  given,  then  they  would  bave  so 
shaped  their  business  as  to  place  It  outside 
of  this  fixed  definition,  and  under  their  itr 
vorlte  doctrine  of  a  strict  construction  of 
penal  statutes  they  would  have  been  allowed 
to  defy  the  law  and  rob  the  people  at  pleas- 
ure.  The  only  way  tn  whI<A  th^  can  be 
reached  Is  by  general  definitions  and  the  doc- 
trine of  a  liberal  construction  of  penal  stet- 
ntes,  and  that  Is  just  what  we  have  In  Okla- 
homa; haice  the  law  Is  going  to  be  enforced, 
and  those  gentlemen  must  either  absteln 
from  their  llle^l  conduct  or  suffer  the  eom- 
sequences.  We  think  that  the  definitions  con- 
telned  in  the  statutes  are  as  certain  as  the 
nature  of  the  evils  at  which  they  are  aimed 
will  admit  It  would  be  unreas(mable  and 
would  defeat  the  very  objects  of  the  law  to 
require  greater  certainty  than  the  nature  of 
the  subject-matter  under  conslderatltm  would 
reasonably  admit  Trusts  and  monopolies 
can  be  organised  and  built  up  under  so  many 
different  and  varying  conditions  that  notti- 
log  except  a  fs&neral  deflnltlon  would  grant 
relief  from  the  evils  whldi  they  Inflict  upon 
the  people.  We  do  not  thtiric  tliat  tb««  is 
any  danger  of  Innocent  men  agaged  In  le> 
gltimate  business  enterprises  being  prosecn^ 
ed  and  convicted  under  the  provisions  of  our 
anti-trust  law.  We  think  it  is  tbe  best  the 
Legislature  could  do  under  the  drcmn- 
stances 

For  these  and  tbe  reasons  giroi  In  tSu 
original  (pinion  ot  this  court  in  this  ease 
we  cannot  IkoM  tbat  tbe  law  is  invalid  tor 
uncertain^. 

[2]  Second.  As  a  matter  of  first  Imprae- 
8l<m  tlie  seeimd  omtentlon  of  oounssl  tor 
appellees  appears  to  present  tbe  moat  snkms 
objection  n^ed  against  the  antl-tmst  law  of 
Oklahoma.  That  objection  Is  based  npon 
section  4042,  Oomp.  Laws  ISO^  which  was 
maeted  at  the  same  sesrton  of  tiie  Legisla- 
ture and  at  a  later  date  than  the  passage  ot 
tbe  anti-tmst  law  and  was  Intended  to  and 
does  constitute  a  part  of  the  antt-tmst  law 
itself.  By  the  proTistons  of  sscOod  4042  no 
agreement  comUnatSon,  or  oontract  by  or 
between  two  or  man  peracms  J»  do  or  pxo- 
cnre  to  be  done,  or  not  to  do  or  procure  to 
be  done,  any  act  in  oontemplation  or  fur- 
theranoe  ot  any  tnde  dispnto  between  «n- 
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pltiy^  oaff  oMoyte  in  the  state,  sball  be 
deetaed  as  criminal,  nor  shall  those  engaged 
therein  be  indlctlible  or  otherrlae  panlsbable 
for  tbe  crime  of  conspiracy.  If  soch  act  com- 
mitted by  one  person  wonM  not  be  pnnlslia* 
ble  as  a  crime,  nor  shall  sach  agreement, 
combination,  or  contract  be  considered  as  in 
restraint  of'  trade  or  comnmce,  nor  sball 
any  restraining  order  or  Injunction  be  is- 
sned  In  relation  thereto,  provided  tint  force 
or  violence  are  not  used. 

TbB  contention  of  counsel  fbr  appellees  is 
that,  if  the  law  protects  combinations  of 
labOT  or  of  any  dass  of  citizens  of  the  state, 
it.  must  also  protect  combinations  of  capital ; 
otllerwise  a  class  of  dtisens  who  are  not 
aflforded  this  protection  are  dlaerlminated 
against  and  deprived  of  that  equal  protection 
of  the  laws  which  the  Constitution  of  the 
United  States  guarantees  to  every  dtiaoi  of 
the  United  States.  A  carnal  consideration 
of  this  matter  will  show  that  the  contention 
of  counsel  tor  appellees  la  not  tenable.  It 
must  be  nmceded  that  the  Legislatore  has 
the  right  and  power  to  make  reasonable 
classlflcatlons  with  r^ermce  to  any  proper 
subject  of  legislation.  The  assumption  of 
counsel  for  app^ees  is  that  the  ri^ts  of 
capital  are  equal  to  the  rights  cft  labor. 
Good  morals  do  not  sustain  this  assumption. 
While  labor  and  capital  are  both  entitled  to 
the  protection  of  the  law,  it  is  not  true  that 
the  abstract  rights  of  capital  are  equal  to 
those  of  labor,  and  that  they  both  stand 
upon  an  equal  footing  before  the  law.  Labor 
Is  natural;  capital  is  artificial.  Labor  was 
made  by  QoA ;  capital  is  made  by  man.  La- 
bor is  not  only  blood  and  bone,  but  It  also 
has  a  mind  and  a  soul,  and  Is  animated  by 
sympathy,  hope,  and  love;  capital -Is  Inan- 
imate, soulless  matter.  Labor  is  the  creator ; 
capital  is  the  creature.  If  all  of  the  capital 
in  the  world  was  destroyed,  a  great  injury 
would  thereby  be  inflicted  upon  the  entire 
human  race;  but  the  bright  minds,  the 
brave  hearts,  and  the  strong  arms  of  labor 
would  in  time  create  new  capital,  and  thus 
the .  injury  would  be  ultimately  cured.  If 
all  of  the  labor  on  earth  was  destroyed,  capi- 
tal would  lose  Its  value  and  become  absolute- 
ly worthless.  The  strength  and  glory  of  this 
country  lies,  not  In  its  vast  accumulations 
of  capital,  but  it  depends  upon  the  arms  that 
labor,  the  minds  that  think,  and  the  hearts 
that  feeL  Labor  is  always  a  matter  of  ne- 
cessity. Capital  is  largely  a  matter  of  lux- 
ury. Labor  has  been  dlgnlfled  by  the  exam- 
ple of  God.  The  Savior  of  mankind  was 
called  the  "carpenter's  sou."  We  are  told 
In  the  Bible  that  "the  love  of  money  Is  the 
root  of  all  evil."  This  statement  is  confirm- 
ed by  the  entire  history  of  the  bnman  race. 
The  love  of  money  Is  the  cause  of  the  organ- 
ization of  trusts  and  mouopollea.  With  what 
show  of  reason  and  justice,  therefore,  can 
the  advocates  of  mcmopoly  be  heard  to  say 
thst  capital  is  the  equal  of  Jfibor}  But  if  we 


concede  tfaftt  tiie  aasnttiption  of  oonnaei  ftic 
appellees  is  well  fonn^d,  and  if  tre  arUtrt- 
rlly  and  In  disregard  of  good  morals  place 
capital  and  labor  upon  an  absolute  equally 
before  the  law,  anotiier  difficulty  ctmtnmts 
theih.  Oai^tal  organises  to  acamipliah  its 
purposes.  Then,  according  to  thMr  own  log- 
'  ic.  It  would  be  a  denial  of  equal  rights  to  la- 
,  bor  to  deaj  to  it  the  right  to  i^aniae  and 
act  without  a  breacb  of  tbe  peace  to  mest 
the  aggresdona  of  caidtaL 

We  therefore  hold  from  either  view  tint 
the  provlrions  of  section  4012  constitute  a 
reasonable  daadflcation  such  as  the  Legis- 
lature had  the  right  to  make,  ahd  that  the 
adtt-truat  law  of  CMdahmna  does  not  on  this 
account  violate  the  clause  of  the  ConsUtn- 
t^on  of  ttie  United  States  whidi  guarantees 
equal  protecticm  to  all  of  the  dtiioia  of  the 
United  States.  We  deny  tbat  tmsta  and 
monopoHes  are  entitled  to  lurotectiw  as  citi- 
zens of  the  United  States. 

[3, 4]  Third.  Do  tbe  indictments  charge  an 
offense  against  appellees?  The  indictmoita 
in  substance  allege  that  at  the  date  mention- 
ed therein  the  appellees  entered  Into  a  cm- 
splracy,  agreement,  and  combination  to  form 
a  pool  or  trust  for  tbe  purpose  and  with  the 
Intent  to  restrain  trade  and  commerce  in 
Logan  county  in  cotton  and  the  products 
thereof,  all  of  which  was  against  public  poli- 
cy and  was  done  with  the  illegal,  imlawfnl. 
and  felonious  intent  of  monopolizing  the 
mark^  for  cotton  and  its  products  and  to 
control  and  regulate  the  prices  thereof,  un- 
reasonably in  restraint  of  trade  and  CMn- 
merce  and  against  public  policy  In  Logan 
county  at  said  date.  The  indictments  then 
go  further  and  allege  by  name  the  location 
of  tbe  different  gins  which  appellees  owned 
and  controlled  In  Logan  county  In  further- 
ance of  sudi  consEdracy,  and  that  In  pursu- 
ance of  said  conspiracy  appellees  did  not 
operate  certain  specified  gins,  and  that  there- 
by the  farmers,  of  Logan  county  were  forced 
and  compelled  to  patronize  the  gins  whidL 
were  run  and  operated  by  .appellees  in  pur- 
suance of  said  agreement,  and  that  ,  thereby 
competitive  bidding  on  seed  cotton  or  ginning 
seed  cotton  in  Logan  county  was  destroyed 
and  other  buyers  of  both  lint  cotton,  seed 
cotton,  and  cotton  seed  were  excluded  from 
the  market  of  Logan  county,  and  that  as  a 
result  thereof  appellees  bad  raised  the  price 
of  ginning  cotton  from  $3.60  to  $5  per  bale, 
and  that  said  price  of  $5  per  bale  for  gin- 
ning cotton  was  unreasonable.  The  Indict- 
ments are  set  out  In  full  in  the  original  opin- 
ion In  this  case.  It  is  not  necessary  for  us 
at  this  time  to  decide  Just  what  all^ations 
an  indictment  or  Information  should  contain 
in  charging  the  offense  of  a  conspiracy  In 
restraint  of  trade,  but  we.  do  not  think  that 
appellees  can  be  he^rd  to  «omplain  that  the 
Indictments  in  these  cases  are  duplidtioos 
because  they  allege  the  specific  acts  d(pe  by 
appellees  i  In,  pursuance,  of  fia  oWi^tftgr 
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charged,  as  all  of  tbese  acts  relate  to  the 
same  general  purpose  and  are  only  so  many 
different  parts  of  the  same  general  conspira- 
cy. It  Is  the  agreement,  contract,  or  com- 
bination In  restraint  of  trade  under  which 
the  acts  alleged  were  committed  which  con- 
stitutes the  crime  of  conspiracy. 

The  seventh  section  of  oar  antl-truat  law 
is  as  follows:  "In  an  Indictment  or  Infor- 
mation for  any  offense  named  in  this  act  it 
Is  saffident  to  state  the  purpose,  or  facta, 
of  the  trust,  monopoly,  unlawful  combina- 
tion in  restraint  of  trade  or  commerce,  and 
that  the  accused  Is  a  member  ot,  acted  with, 
or  in  pursuance  of  it,  or  aided  or  assisted  in 
carrying  out  Its  purpose  without  giving  Its 
name,  or  description,  or  stating  how,  when  or 
where  it  was  created." 

It  occurs  to  us  that  the  allegations  of 
these  indictments  fully  meet  the  require- 
ments of  this  provision  of  our  statute. 

Section  6704,  Comp.  Laws  1909,  provided 
that  an  Indictment  Is  sufficient  If  It  can  be 
nnderstood  therefrom  that  the  act  or  omls- 
tdon  charged  as  the  offense  is  clearly  and 
distinctly  set  forth  In  ordinary  and  concise 
language,  without  repetition,  and  in  such  a 
manner  as  to  enable  a  person  of  common 
understanding  to  know  what  la  intended. 

We  think  that  the  Indictmrats  do  not 
charge  separate  and  distinct  offenses,  but 
that  they  each  do  charge  one  offense  only, 
and  that  la  that  appellees  had  entered  into 
in  Illegal  conspiracy  in  restraint  of  trade 
and  against  public  policy,  for  the  purpose  of 
preventing  competition  in  Uie  matter  of  gin- 
ning cotton  and  also  in  the  matter  of  the 
price  ot  cotton  and  cotton  seed  in  Logan 
county,  and  of  forcing  the  farmers  of  that 
section  of  the  state  to  patronize  gins  owned 
by  appellees,  and  of  forcing  such  farmers  to 
pay  an  unjust  and  unreasonable  price  for 
Zoning  their  cotton.  We  think  that  a  person 
ot  comnoon  understanding  coald  not  be  mis- 
taken as  to  What  was  Intended  by  the  alle- 
gations contained  in  these  indictments,  and, 
If  this  Is  true,  all  that  the  law  requires  has 
been  complied  with.  The  very  Idea  of  coer- 
cion and  force,  except  when  necessary  to 
secure  obedience  to  law.  Is  repulsive  to  rea- 
son and  natural  Justice  and  has  always  been 
odious  to  the  American  people.  While  Okla- 
homa has  many  different  resources,  yet  agri- 
culture is  and  will  remain  to  be  her  chief 
reliance.  Those  who  cultivate  the  soli  con- 
stitute the  most  numerous  portion  of  our 
population,  and  certainly  there  are  none  more 
meritorious.  Their  Isolated  condition  and 
tbe  constant  att^tion  which  their  farms  re- 
quire renders  effective  organization  and  unit- 
ed action  among  them  exceedingly  difBcult, 
If  not  practically  impossible.  Of  all  classes 
tbey  are  the  easiest  victims  of  greed  and 
conspiracies  and  must  depend  entirely  upon 
the  law  for  their  protection.  Agriculture  is 
the  only  occupation  followed  by  men  which 
was  Instltnted  by  divine  command.  Savages 


and  barbarians  may  exist  without  the  culti- 
vation of  the  soil,  but  divlllzatlon  in  its  true 
sense  begins  and  eadB  with  the  plow.  The 
fanner  gives  value  rec^ved  for  every  dollar 
he  digs  out  of  the  ground.  He  not  only  earns 
every  dollar  he  gets,  but  he  earns  a  ^eat 
many  dollars  he  never  gets.  For  these  rea- 
sons the  facts  charged  in  these  IndlctmentM 
constitute  a  natural  crime,  for  their  result 
would  be  to  enable  appellees  to  reap  where 
they  had  not  sown  and  to  eat  in  Idleness 
the  bread  earned  by  the  sweat  of  the  farmer's 
brow.  A  single  drop  of  sweat  upon  the  brow 
of  honest  labor  shines  more  brightly  and  is 
more  precious  in  the  eyes  of  God  and  Is  of 
more  benefit  to  the  human  race  than  all  of 
tbe  diamonds  that  ever  sparkled  In  the  crown 
of  any  king.  If  the  state  did  not  protect 
the  formers  of  Oklahoma  against  such  con- 
spiracies as  this,  the  law  would  be  a  miser- 
able, contemptible  farce,  a  snare,  a  mockery, 
a  burden,  and  a  delusion. 

We  are  glad  to  know  that  there  is  a  grow- 
ing disposition  upon  the  part  of  the  appellate 
courts  of  the  United  States  to  recognize  the 
justice  of  and  to  sustain  anti-trust  l^sta- 
tlon,  and  that  common  sense  and  substantial 
Justice  are  taking  tbe  place  of  the  obsolete 
and  unjust  distinctions  and  Intricacies  of  the 
common  law.  This  Is  shown  by  an  opinion 
rendered  on  the  13th  day  of  January,  1918, 
by  the  Supreme  Court  of  the  United  States 
In  the  case  of  United  States  v.  James  A. 
Patten,  187  Fed.  964.  Patten  was  prosecuted 
In  the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York  for  violating 
the  anti-trust  act  of  the  United  States  by 
running  a  comer  in  the  cotton  market  De- 
murrers to  ttie  Indictment  were  sustained  in 
tbe  lower  court  and  Patten  was  discharged. 
The  case  was  carried  by  the  government  by 
writ  ot  error  to  the  Supreme  Court  of  the 
United  States.  In  reversing  the  Judgment  of 
the  lower  court  and  in  holding  that  the  In- 
dictment did  diarge  an  offmse  against  fiie 
law,  the  Snprane  Oonrt  of  the  United  States 
said: 

"Althou^  ruling  that  there  was  no  auc- 
tion of  a  specific  Intent  to  obstruct  interstate 
trade  or  commerce  and  that  the  raising  of 
prices  In  markets  other  than  tbe  Cotton  Ex- 
change of  New  Tork  vras  In  Itself  no  part  of 
the  ach^e,'  the  court  assumed  that  the  con- 
spirators Intended  'the  necessary  and  un- 
avoidable consequences  of  their  acts,'  and  ob- 
served that  'prices  of  cotton  are  so  correlated 
l^t  It  may  be  said  that  the  direct  result  of 
the  acts  of  the  con^lrators  was  to  be  the 
raising  of  the  price  of  cotton  throughout  tbe 
country.' 

"Upon  the  second  argument  the  deftadants 
oontended,  and  counsel  for  the  govemmCTt 
expressly  conceded,  that  'running  a  comer* 
consists,  broadly  speaking,  in  acquiring  con- 
trol of  all  ^r  the  dominant  portion  of  a  com- 
modity with  the  purpose  of  artificially  en- 
bandnf  tbe  pric^  *«w  of  the  Important 
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features  of  whldi**  to  me  tbe  langoaKe  of  the 
gOTemmenf a  brief,  'is  the  purchase  for  fu- 
ture dellverj,  coupled  with  a  withholding 
from  Bale  for  a  limited  time* ;  and,  as  this 
definition  Is  In  substantial  accord  with  that 
given  by  lexicographers  and  Juridical  writers, 
we  accept  It  for  present  purposes,  although 
observing  that  not  improbably  In  actual  usage 
the  expression  Includes  modified  modes  of  at- 
taining substantially  the  same  end. 

"Whilst  thus  agreeing  upon  what  consti- 
tutes running  a  comer,  the  parties  widely  dif- 
fer as  to  whether  what  is  so  styled  in  this  In- 
stance contained  the  clients  necessary  to 
make  it  operative.  The  point  of  difference 
is  the  presence  pr  absence  of  an  adequate  al- 
l^tion  tliat  the  purchasing  for  future  deliv- 
ery was  to  be  coupled  with  a  withholding 
from  salft  without  which,'  It  la  conceded  by 
both  parties,  the  market  could  not  be  corner- 
ed. But  the  solution  of  the  point  turns  upon 
the  right  construction  of  the  counts,  and  that, 
as  has  been  indicated,  is  not  within  our  prov- 
ince on  this  writ  of  error.  We  must  assume 
that  the  counts  adequately  allege  whatever 
the  Circuit  Court  treated  them  as  alleging. 
Its  opinion  given  at  the  time,  although  not 
containing  any  express  ruling  upon  the  point 
of  difference,  shows  that  the  counts  were 
treated  as  allying  an  operative  scheme,  one 
by^  which  the  market  could  be  cornered.  The 
court  spoke  of  it  as  'contrary  to  public  poli- 
cy," as  'arbitrarily  controlling  the  price  of  a 
commodity/  and  as  'positively  unlawful  in 
any  state  having  a  statute  against  corners.' 
EMdently,  it  was  assumed  that  every  element 
of  running  a  comer  was  present  We  accord- 
ingly Indulge  that  assumption,  but  leave  the 
parties  free  to  present  the  question  to  the 
District  Court  for  its  decision  In  the  course 
of  sudi  further  proceedings  as  may  be  had 
in  that  court. 

"We  come,  then,  to  the  question  whether  a 
conspiracy  to  mn  a  comer  In  the  available 
supply  of  a  steple  commodity,  such  as  cotton, 
normally  a  subject  of  trade  and  commerce 
among  Uie  states,  and  thereby  to  enhance  ar- 
tificially ite  price  throughout  the  country  and 
to  compel  all  who  have  occasion  to  obtain  It 
to  pay  the  enhanced  price  or  else  to  leave 
their  needs  unsatlsfled,  is  within  the  terms  of 
section  1  of  the  anti-trust  act,  which  makes 
It  a  criminal  offense  to  'engage  In*  a  'con^Ira- 
cy  In  restraint  of  trade  or  commore  among 
the  several  states.'  The  Circuit  Court,  as  we 
have  seen,  answered  the  question  in  the  nega- 
tive ;  and  this,  although  accepting  as  an  alle- 
gation of  fact,  rather  than  as  a  mere  econom- 
ic theory  of  the  pleader,  the  statement  In  the 
counte  that  interstate  trade  and  commerce 
would  necessarily  be  obstructed  by  the  opera- 
tion of  the  conspiracy.  The  reasons  assigned 
for  the  ruling,  and  now  pressed  upon  our  at- 
tention, are:  (1)  That  the  conspiracy  does 
not  belong  to  the  class  in  which  the  members 
are  engaged  in  interstate  trade  or  commerce 
and  agree  to  suppress  competition  among 
thmaelves;  <S  that  running  a  comer.  In- 


stead of  restraining  competition,  tends,  tem- 
porarily at  least,  to  stimulate  it;  and  {Z}  that 
the  obstruction  of  interstate  trade  and  com- 
merce resulting  from  the  operation  of  the  con- 
spiracy, even  although  a  necessary  result, 
would  be  so  Indirect  as  not  to  be  a  restraint 
In  the  sense  of  the  statute. 

"Upon  a  careful  refiectlon  we  are  con- 
strained to  hold  that  the  reasons  i^ven  do  not 
sustain  the  ruling  and  that  the  answer  to  tlw 
question  must  be  in  the  affirmative^ 

"Section  1  of  the  act,  upon  which  the 
counte  are  founded,  Is  not  confined  to  volun- 
tary restraints,  as  whwe  persons  engaged  In 
Interstate  trade  or  ctMmnerce  agree  to  sup- 
press competition  among  themselves,  but  In- 
cludes as  well  Involuntary  restraints,  as 
where  i>erBons  not  so  engaged  conspire  to 
compel  action  by  otiiera,  or  to  create  artlfldal 
conditions,  which  necessarily  Impede  or  bur- 
den the  due  course  of  such  trade  or  commerco 
or  restrict  the  Qommon  liberty  to  engage 
therein.  Loewe  t.  Lawlor,  206  U.  S.  274,  298, 
301  [28  Sup.  Gt  301,  62  L.  Ed.  488.  13  Ann. 
Oas.  816].  As  was  said  of  this  action  in 
Standard  OU  Oo.  v.  United  States,  221  U.  S. 
1,  6»  [31  Sup.  Ct  S02;  516  (66  L.  Ed.  010,  84 
L.  B.  A.  [N.  S.]  834.  Ann.  Cfts.  1912D,  734)]: 
The  context  manifesto  that  the  statute  was 
drawn  in  the  light  of  the  existing  practical 
conception  of  the  law  of  restraint  of  trade, 
because  It  groups  as  within  that  class,  not  on- 
ly contracte  whl<di  were  in  restraint  ot  trade 
in  the  subjective  sena^  but  all  contracts  or 
acts  which  theoretically  were  attempte  to  mo- 
nopollze,  yet  which  in  practice  have  corns  to 
be  considered  as  In  restraint  of  trade  In  a 
broad  sense.*  i  : 

"It  well  may  be  that  running  a  comer 
tends  for  a  time  to  stimulate  competition, 
but  this  does  not  prevent  It  from  t)eing  a  for- 
bidden restraint;,  for  it  also  operates  to 
thwart  the  usual  operation  of  the  laws  of 
supply  and  demand,  to  withdraw  the  cwn- 
modlty  from  the  normal  cnrrrat  (tf  trade, 
to  enhance  the  price  artificially,  to  hamper 
users  and  consumers  in  satisfying  their 
needs,  and  to  produce  practically  the  same 
evils  as  does  the  sui^nesslon  of  competition. 
Of  course,  the  statute  does  not  awfij  where 
the  trade  or  commerce  affected  Is  purdT 
intrastate.  Neither  does  it  ai^ly,  as  this 
court  often  has  held,  where  the  trade  or  com- 
merce affected  Is  interstete,  unless  the  effect 
thereon  is  direct,  not  m^ly  indirect.  But 
no  difficult?  Is  encountered  In  applying  these 
tests  in  the  present  case  vhm.  Ito  salient 
features  are  kept  in  view. 

"It  was  a  conspiracy  to  run  a  corner  In 
the  market  The  commodity  to  be  cornered 
was  cotton,  a  product  of  the  Southern  stateo, 
largely  used  and  consumed  In  the  Northern 
states.  It  was  a  subject  of  Interstete  trade 
and  commerce,  and  through  that  channel  it 
was  obteined  from  time  to  time  by  the  many 
manufacturers  of  cotton  fabrics  In  the  North, 
em  states.  The  comer  was  to  be  conduct- 
ed on  the  Ootton  SizChange  In  New  York  City, 
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but  by  meant  which  vonldr  ennUe  the  «ob-' 
fipiTBtors  to  obtain  cmtxol  of  the  available 
Hopply  and  to  enhance  tiie  price  to  all  bny- 
era  in  erwj  mariut  ot  the  oonntrjr.  This 
roatrol  and  the  enhancunent  of  the  iwlce 
were  featoraa  of  the  conasrirscy  i^n  the 
attainment  of  which  It  1b  conceded  Its  buc- 
ceaa  dQ>6nded.  Upon  the  corner  becoming 
effectlT^  Qiere  eoold  be  no.  trading  In  the 
commodity  save  at  the  wUl  ot  the  conspira- 
tors and  at  anch  i«loe  as  their  jntereats' 
might  promi>t  than  to  eocaet.  And  bo.  the 
coa^>irac7  waa  to  reach  and  to  bring  within 
Ita  dominating  inflnence  t3ie  -oitlre  cotton 
trade  of  the  conntry.-  Bearing  In  mind  that 
such  was  the  nature  object,  and  scope  of 
the  conspiracy,  we  regard  It  as  alti^ether 
plain  that  by  Its  necessary  operation  It 
would  directly  and  materially  impede  and 
bnrden  the  due  course  of  trade  and  con>- 
merce  among  the  -states,  and  therefore  In- 
r  diet  upon  the  paUlc  the  injuries  which  the 
aatl'trust  act  Is  designed  to  prevent  See 
Swift  &  Go.  T.  United  States,  196  U.  S.  375, 
396-100  [26  Sup.  Gt  276,  49  h.  Ed.  618]; 
Ijoewe  T.  Lawlor,  208  U.  S.  274  [28  Sup.  Ct 
301,  S2  L.  Bd.  488,  IS  Ann.  Gas.  816];  Stand- 
ard OU  Glo.  t.  United  States,  221  V.  S.  1 
[31  Sup.  Ot,  502,  56  U  Ed.  619,  84  Ia  B.  A. 
(N.  8.)  834,  Ann.  Oas.  ldl2D,  734];  United 
States  T.  American  Tobacco  Co.,  221  U.  B. 
106  [SI  Sop.  Ct  632,  50  L.  Ed.  668].  And  that 
there  is  no  allegation  of  a  specific  intent  to 
restrain  such  trade  or  commerce  does  not 
make  against  this  conclusion,  for,  as  is  shown 
by  prior  decisions  of  this  court,  the  conspira- 
tors must  be  held  to  have  intended  the  nec- 
essary and  direct  consequences  of  their  acts 
and  cannot  be  beard  to  say  the  contrary.  In 
other  words,  by  purposely  engaging  in  a 
ronsplracy  which  necessarily  and  directly  pro- 
duces the  result  which  the  statute  is  design- 
fid  to  pnveDt,  they  are.  In  contempla- 
tion, chargeable  with  intending  tliat  result 
Addyston  pipe  ft  Steel  Co.  r.  United  States, 
175  U.  S.  211.  243  [20  Sup.  Ct  86,  44  U  Ed. 
136];   United  States  y.  Beading  Co.,  226  U.  & 

324,  S70  [33  Sup.  Ct  90,  57  U  EkI.   i. 

"The  defendants  place  some  reliance  upon 
Ware  &  Leland  y.  MoUle  County,  209  U.  S. 
405  128  Sup.  Ct  026,  52  U  Ed.  855,  14  Ann. 
Cas.  1061],  as  showing  tlmt  the  operation 
of  the  conspiracy  did  not  Involve  interstate 
trade  or  conmierce;  but  we  think  tlie  case 
does  not  go  as  far  and  is  not  in  point  it 
presented  only  the  question  of  the  effect  upon 
interstate  trade  or  commerce  of  the  taxing 
by  a  state  of  the  business  of  a  broker  who 
was  dealing  In  contracts  for  the  future  de- 
livery of  cotton,  wliM«  there  was  no  obliga- 
tion to  ship  from  one  state  to  another;  while 
here  we  are  concerned  with  a  conspiracy 
which  was  to  reach  and  bring  within  Its 
dominating  Influence  the  entire  cotton  trade 
of  the  country  and  which  was  to  be  execut- 
ed. In  part  only,  through  contracts  for  fn* 


8^ 

tiffe  delivery.  -  It  bavdly  neada  atatement 
that  the  character  and  effect  of  a  cpnsi^raf? : 
Is  not  to  be  Judged  by  dlMnaaoberiiig  It  and 
viewing  its  Borate  parts,  but  oi^  by  looit- 
iog  at  it  as  a  wtud&  Uontagoe  ft  Co.  v. 
Lowry.  193  U.  S.  88,  45,  46  [24  Sup.  Ct  SOT, 
48  U  Bd.  606]^  Swift  ft  00.  V.  United  Statea, 
196  U.  S.  375,  386^  S8T  Sup.  Ct  27iB,  40 
U  Bd.  618]." 

We  axe  oittrely  aatlsfled  with  the  citation 
and  dlacuBBlon  of  authoritiea  contained  In 
the  original  opinion  of  this  court  and  merely 
quote  the  case  of  United  States  v.  ^ttoi  be- 
cause It  was  rotdered  alnoe  the  rendition 
the  original  opinion  In  this  case  and  la  in 
harmony  with  the  G<mdndoa  at  whldi  we 
had  previously  arrived. 

The  motion  for  a  rehearing  la  denied.  And 
the  Judgment  of  the  district  court  sustain- 
ins  .the  demurrers  to  Uie  indictments  In  ea^ 
of  these  cases  is  set  aside,  and  the  cases  am 
reminded,  wUh  dlrectUms  to  the  district 
court  to  proceed  therein  In  accordance  with 
the  views  eipressed  in  the  orl^nal  oplnlott 
of  this  court  and  in  this  opinion. 

ARHSTBONO,  P.  3^  and  DOZIiB;  3n 
concur. 

(M  Colo.  US) 

ELDER  V.  WOOD. 

(Supreme  Court  of  Colorado.    Oct  T,  1912. 
Rehearing  Denied  March  3,  1913.) 

AFPBAi.  Aifo  Eaaom  (|  118*)— Entrt  of  Jona- 

HENT  IN  ACCOKDAHCn  WITH  MaSDATK—BM- 

VIEW. 

An  appeal  from  a  Judgment  entered  la 
exact  accordance  with  the  mandate  of  the  Su- 
preme Court  remandiag  the  cause  with  direc- 
doDs,  cannot  be  entertained. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
gnor,  Cent  Dig.  U  813-822;  De&  Dig.  | 

En  banc.  Appeal  from  IMstrtct  Court  Lake 
County;   M.  S.  Ball^,  Judge. 

Aetim  4>y  Alice  J.  McGombe,  administra- 
trix of  John  HcCombe,  deceased,  and  others 
against  Tlngley  S.  Wood  and  others.  From 
a  Judgment  for  defendant  named,  plaintiff 
George  R.  £Uder,  successor  In  interest  to 
Samuel  McMillen,  deceased,  appeala.  Dla- 
missed. 

George  R.  Elder,  pro  se,  of  Leadvllle,  for 
appellant  Frazer  Arnold  and  Samuel  Bus- 
ton  ThompsMi,  both  of  Dmver,  for  anwllee. 

PER  CURIAM.  This  case  was  determined 
by  this  court  In  Wood,  Impleaded,  etc.,  v. 
BlcCombe  et  aL,  37  Colo.  174.  86  Pae.  SIB, 
119  Am.  St  R^.  269,  and  the  causo'Was  re- 
manded, with  directions  to  the  lower  court 
to  vacate  Its  Judgment  and  enter  another 
one  In  favor  of  Wood.  A  writ  of  error  from 
the  Supreme  Court  of  the  United  States 
was  sued  out  to  review  the  Judgment  of  this 
coort  and  that  Judgmoit  was  affirmed  la 
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Slder  T.  Wood,  208  U.  S.  226.  28  Sup.  Ot 
263,  52  K  Bd.  464.  Thereupon  the  district 
court  entered  Ind^ent  In  obedience  to  the 
uiaadate  of  this  eonrt.  The  j^sent  appeal 
Is  from  the  latter  judgment  Tb«e  were 
no  proceedings  subeeqnent  to  the  eatxj  of 
that  Judgment  The  appeHee,  Wood,  has  fil- 
ed a  moUoD  to  dismiss  this  appeaL  The  mo- 
tion must  be  sustained. 

Every  question  now  raised  by  an>ellant, 
including  the  question  whether  ft  eonstnic- 
tion  of  the  Constitution  of  the  United  States 
or  of  this  state  was  InrolTed,  was  dlBcassed 
by  him  in  his  principal  brief,  or  his  brief  on 
his  motion  for  rdiiearing  In  the  former  ap- 
peal, and  thereto  determined.  The  judgment 
appealed  from  is,  in  effect,  the  judgmoit  of 
this  court  entered  in  exact  accordance  with 
our  mandate,  and  an  appeal  therefrom  can- 
not t>e  entertained.  Stewart  t.  Salamon,  87 
n.  S.  361,  24  L.  Ed.  1044. 

Motion  to  dismiss  appeal  granted. 

<UMFBBLIi^  a  3^  and  BAILET,  not 
participating. 

(S4  Colo.  237) 

PEOPLE  ex  reL  HOBOAN,  IMst  Atty.,  r. 
FIBST  JUDICIAL  DISTBICT  COUItT 
et  al. 

(Supreme  Court  of  Colorado.    Jan.  6,  1013. 
Behearing  Denied  Iforcb  3,  1913.) 

1.  CaiMiWAL  lAW  (S  639*)— Special  Attob- 
HBYs— Appointment. 

fjnder  the  statute  autboiiEiog  the  court  to 
appoint  a  special  attorney  if  tbe  district  at- 
torney is  interested  in  a  case  which  it  Is  his 
dnty  to  prosecute,  the  special  prosecutor  hav- 
ing declined  to  act  farther,  and  his  withdrawal 
having  been  allowed,  the  court  may  appoint 
another  special  prosecutor;  new  cuargea 
against  the  same  persons  growing  out  of  tbe 
same  matter  being  filed. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1485-1495;  Dec.  Dig.  i 
639*] 

2.  Pbobibitiow  (J  28*)— Grounds. 

Tbe  qoestifm  whether  there  are  objections 
or  defenses  to  the  charges  cannot  be  consider- 
ed on  probibitioD  against  the  appoiDtmeot  of 
a  special  prosecutor  to  take  action  on  the 
charges,  as  this  would  be  to  turn  the  writ  of 
prohibition  into  one  of  error. 

[Ed.  Note.— For  other  caaes,  see  Prohibition, 
Cent  Dig.  I  77;  Dea  Dig.  {  28.*] 

ma,  J.,  dissenting. 

Bn  Banc.  Original  proceeding  by  the  Peo- 
ple on  the  relation  of  Walter  M.  Moi^n, 
District  Attorney  for  the  First  Judicial  Dis- 
trict against  tbe  District  Court  of  such  dis- 
trict and  the  Honorable  Charles  McCall, 
Judge  thereof,  and  another.  Dismissed,  and 
writ  denied. 

T.  E.  Watters,  ot  Denrer,  fbr  petitioner. 
Crump  &  Allen  and  E.  U.  Sahln,  all  of  Den- 
ver, for  respondents. 

BAILEY,  J.  This  Is  an  orlgbud  applica- 
tion for  a  writ  of  cntlorari  and  prohibition. 


At  a  primary  election,  September  3. 

1910,  at  the  residence  of  John  W.  Malon^  in 
a  Smith  Ei^lewood  precinct  Arapoboe  comi- 
ty, an  altercation  oisued  which  ended  In  an 
affray.  It  la  out  ot  proseaitions  over  thAt 
difficulty  t3iat  this  application  arises. 

A  petition  was  filed,  October  1910,  on 
affidavit  by  Haloney,  chafing  the  petitioner 
here  and  Luke  J.  Karanaugh,  District  Attor- 
ney and  Deputy  District  Attorney,  respec- 
tlrely,  and  Claude  B.  Street  Joseph  Kllle, 
John  D.  Frederick  and  P.  Z.  Fogle  wltli  an 
assault  wlQi  a  deadly  weapon,  upon  him, 
praying  the  appointment  of  a  spec^  proafr- 
cutor  to  take  charge  of  and  inveettgnte  the 
matter,  because  of  the  personal  Intarest 
tbOToin  of  the  regular  prosecuting  officon. 
The  court  thereupon  apptrfnted  J.  W.  B. 
Smith,  Bsq.,  an  attorney  of  the  Chlorado  bar, 
to  act  in  that  capacity.  On  November  11, 
1910,  he  filed  an  information  against  tbe 
parties  named,  chai^ng  than  jointly  with 
the  alleged  offense.  Moi^n  and  Kavanaugh 
were  put  to  trial  separately.  Under  eonrt 
instructions,  the  jury  returned  a  verdict  of 
not  guilty,  and  they  were  discharged.  There- 
upon Smith  entered  a  noU«  prosequi  as  to 
the  defendants  Street  Kllle,  Frederick  and 
Fogie,  and  they  also  were  discharged.  Pres- 
ently thereafter  Smith  ffied  bis  report  with 
the  district  court  showing,  among  other 
things,  the  matters  above  set  forth,  and  with- 
drawing from  the  prosecution,  which  with- 
drawal was  by  formal  order  duly  accepted. 

Ttiereafter  Maloney  filed  another  affidavit 
charging  the  same  persons  with  Instigating, 
at  the  time  and  place  previously  designated, 
a  riot  and  chai^ng  th«n  with  an  assault 
not  only  upon  himself,  but  upon  members  of 
his  family  as  well.  On  the  same  day  B.  H. 
Sabln,  Esq.,  an  attorney,  filed  a  motion  for 
the  appointment  of  a  special  prDsecntor,  bas- 
ed on  Maloney's  affldavit  showing  the  dis- 
qualification of  the  district  attorney  and 
deputy  because  of  interest  Pursuant  to  that 
motion,  an  order  was  entered  aEq;>olntlng  Sab- 
ln as  Bnch  prosecutor,  duly  empowered  to 
take  such  action  on  the  affldavit  as  to  him 
might  seem  proper.  In  making  this  order 
the  court  found  that  both  Moi^n  and  Kav- 
anaugh bad  a  personal  Interest  in  any  In- 
vestigation of  the  otCwaea  <rf  which  complaint 
was  made. 

Later,  Maloney  filed  two  more  affidavits, 
one  diarglng  Street  Frederick,  Kllle  and 
Fogle  with  an  assault  on  his  person,  the 
other  charging  Morgan  with  unlawfully  beat- 
ing Mary  B.  Maloney,  the  wife  of  affiant,  a 
new  offense,  but  all  growing  out  ot  tbe  dif- 
ficulty at  the  primary.  Sabln  thereupon  in- 
formed against  these  parties  for  the  alleged 
respective  offenses.  The  petltlraier,  Morgan, 
filed  a  motion  to  quash  the  Information 
against  him,  setting  up,  by  affidavit  that 
there  was  no  lawful  charge  vpon  which  he 
could  be  tried,  fbr  Ute  reasim  that  tbe  court 
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had  exhausted  its  power,  relative  to  this  mat- 
ter, by  the  app<dutment  of  Smltb  as  special 
prosecutor,  and  that  therefore  the  Informa- 
tion filed  hy  Sabin  was  a  nullity ;  and  also 
because  the  allseed  offmse  prosecated 
Smith,  against  him.  la  Qie  same  off^ise  cha^* 
ed  In  the  information  filed  by  Sabls.  Tbe 
moUon  was  overruled,  and  Morgan  applies 
for  a  writ  prohibiting  the  respondents  from 
further  acthig  under  the  order  naming  Sabln 
rectal  prosecutor,  because  of  the  sni^sed 
lack  of  authority  in  the  court  to  make  the 
aKwintment. 

[11  We  hare  examined  the  record  with  the 
ufnoost  care  and  are  persuaded,  beyond  gues- 
tkHk,  that  it  was  within  the  Jurisdiction  of 
the  court  to  name  the  .  second  special  prose- 
cutor. The  Interest  of  Morgan  and  Kavan- 
augh.  district  attorney  and  deputy,  respec- 
ttTely.  In  the  matter  to  be  examined,  remain- 
ed the  same  as  originally.  Attorney  Smltb, 
first  appointed,  had  withdrawn  aa  such  offi- 
cer, .the  withdrawal  liaTing  been  allowed  by 
the  court  and  noted  of  record.  Thereafter 
new  affidavits,  embodying  new  charges,  were 
fbnnally  pr^soited.  Some  dlspo^tion  must , 
be  made  of  them.  By  the  affidavits  the  pow- 
er  and  authority  of  .the  court  were  invoked. 
In  this  state  of  tbe  record  it  seems  that 
nothing  was  left  for  the  court  to  do  but  des- 
ignate a  suitable  person  to  represent  tbe  peo- 
ple. The  regular  prosecuting  officers  were 
disqualified,  and  the  special  prosecutor  having 
declined  to  act  farther,  plainly  It  was  not 
only  within  the  power  of  the  court,  but  was 
Its  clear,  du^  to  appoint  an  attorney  to  take 
action  upon  the  matters  thus  presented. 
There  was  no  attempt  to  direct  the  action  of 
tliat  officer  or  control  his  discretion.  The 
whole  ccmtroversy  is  as  to  the  authority  of 
the  court  to  make  the  second  appointment 
If  it  had  jurisdiction,  the  Information  must 
be  met  and  defended  against  in  the  court 
where  filed,  and  If  it  did  not  have  Jurisdic- 
tion, then  further  proceedings  should  be  pro- 
hibited. Tbe  sole  question  is,  DJd  the  court 
have  authority  to  act?  If  it  did,  whether  It 
exercised  that  authority  correctly  or  errone- 
ously are  matters  which  may  not  be  inquired 
into  in  this  proceeding.  That  It  had  such  au- 
thority seems  too  clear  for  argument.  New 
and  dUFerent  charges  were  before  the  court, 
the  special  prosecutor  first  named  had  with- 
drawn, the  regular  officers  were  disqualified, 
and  unless  a  substitute  may  be  named,  the 
whole  machinery  of  the  court,  so  far  as  this 
matter  is  concerned,  is  completely  blocked. 
It  was  never  contemplated  that  such  a  situ- 
ation could  be  brought  about  by  any  one,  or 
by  any  set  of  facts  or  circumstances.  All 
conditions  were  present  to  give  tbe  court 
authorl^,  under  the  statute,  to  appoint  a 
special  prosecutor,  and  we  are  unable  to 
see  why  it  did  not  have  the  power  to  do  so, 
although  such  appointee  be  a  second  one.  Just 
tbe  same  as,  under  like  drcunistenoes,  it  had 
power  to  appoint  originally.    The  Jurisdic- 


tion of  the  court  was  comidete,  and  there  Is 
nothing  In  the  statute  which  confers  the 
power  of  appointment,  to  indicate  a  limita- 
tion upon  the  court  in  respect  to  its  exercise. 
The  discretion  Is  with  the  court  to  appoint, 
or  decline  to,  as  public  Interest  aeaaa  to  re- 
quire and  demand. 

The  petitioner  relies  upon  the  case  of  Oray, 
District  Attoruf^,  V.  District  Court,  reported 
in  42  Colo.  29S,  94  Pac.  287,  aa  determining 
that  the  court  had  no  Jurisdiction  to  appoint 
In  this  case.  The  two  cases  are  clearly  dis- 
tinguishable. The  thing  in  the  Gray  Case 
which  disclosed  lade  of  Jurisdiction  Jn  the 
court  to  remove  him,  was  the  fact  that  it 
did  not  appear  that  he  had  any  personal  In- 
terest In  the  BUbJec^matter  of  the  trial.  In 
this  case  It  is  shown  that  the  petitions  has 
precisely  the  sort  and  kind  of  interest  In  the 
matter  to  be  examined  that  is,  by  statute, 
made  cause  for  the  removal  of  a  r^ular  dis- 
trict attorn^  and  Che  appointment  oC  «  spc^ 
clal  proseeutOT.  In  the  Gray  Case  the  inters 
est  contemplated  by  statute  was  wholly  lack- 
ing; while  here  such  interest  fully,  appears. 
Under  the  facts  and  circumstances  of  this 
cas^  the  court  below  clearly  had  authority 
to  appoint  Sabln,  and  the  informations  pre- 
sented by  him  were  lawfully  and  properly 
filed  and  must  be  disposed  of  in  tbe  manner 
prescribed  by  law  fot  the  disposition  of  all 
criminal  diarges. 

[2]  Since  the  Informations  were  presented 
by  one  duly  authorized,  whatever  objections 
or  defensea  ttiere  may  be  to  them,  some  of 
which  have  been  suggested  In  these  proceed- 
ings, either  in  law  or  fact,  must  be  ofFered 
and  urged  In  the  trial  court,  in  the  usual 
and  ordinary  way,  where  a  complete,  ade- 
quate and  speedy  remedy  at  law  is  atforded, 
with  full  opportunity  for  review  should  there 
be  occasion  for  it  To  hold  otherwise  would 
be,  in  effect,  to  convert  the  writ  of  prohibi- 
tion Into  a  writ  of  error,  a  course  which  Is 
contrary  to  reason  and  unsupported  by  prec- 
edent. 

The  application  and  alternative  order  are 
dismissed  and  the  writ  of  prohibition  denied. 

HILE^  J.,  dlseenta.  MUSBIDB,  not  par- 
ticipating. 

Him  3.  (dissenting).  I  cannot  agree  with 
the  conciusion  reached  by  tbe  majority.  In 
People  ex  reL  District  Court,  23  Colo.  468, 
48  Pac.  600,  it  was  held  that  tbe  district 
attorney  has  power  to  discontinue  any  crim- 
inal cause  without  the  consent  of  tlie  court, 
and  that  prohibition  lies  to  restrain  a  dis- 
trict court  from  trying  a  criminal  cause  aftev 
tbe  district  attorney  has  entered  a  nc^ 
prosequi.  It  Is  an  elementary  principle  of 
law  that  nothing  can  t>e  dmie  Indirectly  wlilch 
cannot  be  done  directly.  This  applies  to 
tbe  courts  as  well  as  to  every  one  else.  It 
appears  to  me  that  our  refusal  to  grant  this 
writ  la  to  allow  a  vi<^tftoa  of  this  tiemaita- 
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ry  principle.  In  Gray  t.  District  Conrt,  42 
Colo.  298,  &4  Pac.  287,  we  held  that  the  writ 
of  prohibition  will  He  against  the  appoint- 
ment of  a  special  prosecutor  to  act  as  dis- 
trict attorney  where  the  facts  disclosed  were 
not  sufficient  to  authorize  the  appointment. 

The  record  discloses  that  the  court  (Hon. 
Charles  McCall,  Judge  presiding)  upon  Octo- 
ber 3,  1910  (after  the  filing  of  -Maloney'a  first 
affidavit),  appointed  Attorney  Smith  as  spe- 
cial prosecntiner  attorn^  tlierein,  to  Investi- 
gate and  take  such  steps  in  the  premises  as 
he  deemed  proper,  with  all  the  powers  of  a 
duly  qualified  district  attorney  and  as  fully 
as  If  bis  powers  were  especially  set  forth 
and  enumerated  In  the  order.  He  performed 
these  duties  unquestionably  proper,  lawful, 
and  right,  as  they  appeared  to  him.  In  so 
doli^  upon  November  11,  191<^  be  filed  an 
Information  against  six  persons,  among 
which  were  the  district  attorney  and  his 
deputy;  these  latter  two,  upon  November  21 
and  22,  1910,  were  tried,  and  by  court  In- 
Btnictions  (Hon.  Charles  Gavender,  judge  pre- 
siding) the  Jury  returned  verdicts  of  not 
gnilty  and  tb^  were  discharged.  There 
does  not  ai^>ear  to  have  been  any  steps  tak- 
ea  to  have  the  mllngs  of  Judge  Gavender 
reviewed  by  this  court,  as  provided  for  by 
law  in  case  the  district  attorn^  feels  that 
Budi  nillngs  were  wrong.  Thereafter,  Spe- 
cial Prosecotor  &nltli  entered  a  nolle  pros- 
equi as  to  the  other  defendants  named  In 
the  information  and  they  were  discharged. 
Upon  JanuaiT  21,  1911,  Attorney  Smith  filed 
his  report  in  said  court  (addressed  to  and 
considered  by  Hon.  (^rles,  McCall,  Judge 
presiding).  T^iB  report  discloses  that  be 
made  a  full  investigation  of  the  entire  mat- 
ter by  talkbig  with  Maloney  and  members 
of  his  family,  with  ottier  election  Judges  and 
others  who  were  present  and  saw  ^lat  took 
I^lace  at  the  time  referred  to;  that,  after 
having  made  this  investigation,  he  pr^red 
and  filed  the  Information  cbai^g,  not  only 
those  named  in  Qie  Maloney  affidavit  (who 
Were  Morgan,  Street,  Eavanangh,  Ktlle;  and 
B*rederlck),  but  also  one  Fogle,  with  the  com- 
mission of  a  crime  In  connection  with  the 
traAsactloA.  After  fillnf  this  report  and  its 
acceptance,  he  was  discharged  from  any  far- 
ther dnty  in  respect  to  sald'matters.  There- 
after, on  Blardr  11,  IftLl,  Maloney  filed  an- 
other afSdavit  charging  sundry  crimes  to 
have  been  committed  by  the  same  persons  at 
the  same  time,  all  growing  out  of  the  same 
transaction  covered  in  his  tormet  afiidavit 

In  the  second  affidavit  he  sets  forth  the 
ftiet  of  filing  his  former  one,  the  actions  tak- 
en  thereunder,  the  result  of  said  trial  and 
dismissal.  He  also  sets  forth  therein  his 
version  of  the  trial  of  Morgan  and  Kava-^ 
naugh  and  the  dismissal  as  to  the  others 
and  bis  reason  for  being  dissatisfied  there- 
with. His  second  affidavit  reads  in  part  as 
follows:  "Tliat  this  honorable  court  has 
heretofore  appointed  an  attorney  at  law  to 


Inquire  Into  and  Investigate  the  riotous  con- 
duct and  assault  of  the  said  parties  herein- 
l>efore  mentioned,  and  the  said  attorney  so 
appointed,  after  due  Investigation,  filed  a  cer- 
tain information  In  this  court  therein,  mak- 
ing  certain  charges  against  the  said  Moi^n 
and  Kavanaugh,  and  the  said  mentioned  Mor- 
gan and  Kavanaugh  were '  brought  to  trial 
and  a  Jury  impaneled  to  try  the  charges 
therein  made  against  the  said  Moi^n  and 
Kavanaugh,  and  the  affiant  herein  took  the 
stand  and  testified  in  said  cause;  that  up- 
on the  conclusion  of  affiant's  testimony,  the 
honorable  Judge  then  sitting  directed  a  ver- 
dict In  t&YOT  of  the  d^endants  In  said  cause, 
and  suggested  to  the  special  prosecutor  tiiat 
all  other  cases  In  which  informations  had 
been  filed  be  noil  led;  that  thereupon  the 
said  special  prosecutor  stated  to  the  court 
that  he  had  several  competent  and  credible 
witnesses  present  who  cmtld  and  would  tes- 
tify to  the  effect  that  Claude  E.  i^treet  on 
said  September  3,  1910,  drew  a  gun  or  re- 
volver upon  this  affiant,  and  that  the  said 
witne^es  would  testis  as  to  the  facts  con- 
cerning said  assault;  that  the  Judge  then 
sitting  refused  to  hear  such  testimony  and 
dismissed  said  suit,  and  upon  the  suggestion 
of  the  Judge  then  sitting,  the  said  special 
prosecutor  nollied  all  other  cases  In  which 
iirformatlons  had  been  by  him  filed.  lUs 
affiant  respectfully  represents  and  states  that 
In  bis  opinion  the  ends  of  Justice  w«e  not 
meted  out,  and  that  the  partlee  wlw  inrticl- 
pated  in  said  riot  and  assault  sboald  and 
ougfit  to  be  prosecuted,  and  all  tbe  Acts 
presented  to  a  Jury  toudilng  the  gidlt  of 
the  said  parties  of  the  mattos  diarged  here- 
in." 

It  was  npon  this  affidavit  that  Che  court 
(Hon.  Charles  HcCaU,  Judge  presiding)  ap- 
pointed a  second  special  prosecutor  to  in- 
vestigate matters  set  forth  thareln,  boldr 
li^,  that  the  district  attorney  and  Us  dc^ 
uty.  being  interested,  were  disqualified.  Up- 
on August  10,  IBll,  Maloney  filed  another  af- 
fidavit chai^g  Street,  Frederld:,  Kilie,  and 
Fogle  with  an  assault  upon  bis  person  wltli  a 
deadly  weapon,  being  the  same  charge  stated 
in  his  first  affidavit  against  the  first  Qvee,  and 
the  same  Omiea  included  In  the  information 
against  all  of  them  theretofore  nollied  }Xf 
Attorney  Smith.  August  10,  1911.  a  second 
special  prosecutor  filed  Informations  against 
all  of  said  parties,  as  stated  in  the  c^nkm. 
These  Included  tbe  Identical  charges  against 
Street,  Frederi(^  Klfie,  and  Fogle  covered 
by  the  informations  theretofore  nollied  by 
Smith. 

The  motion  of  the  district  attorney  In- 
clude and  Involves  the  validity  of  the  ap- 
pointment of  the  second  special  prosecutor, 
and  his  right  to  review  the  work  of  the 
first  one,  as  well  as  to  file  new  informations 
and  try  defendants  thereunder  where  similar 
ones  were  theretofore  nollied  by  the  former 
special  prosecutor,  as  well  as  to  contlnoe  a 
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disability  against  the  dlstdct  attorney  Id  the 
performance  of  duties  belongiiig  to  that  of- 
fice In  his  district 

I  have  set  forth  at  length  the  facts  In  or- 
<Ier  to  show  that  the  efforts  of  Mr.  Maloney 
were,  as  stated  In  his  second  affidavit,  to 
secure  an  Investigation  by  a  second  special 
prosecutor,  of  the  same  matter  for  which 
the  first  one  was  appointed  and  acted,  In 
hopes  that  be  might  reach  a  different  con- 
clusion from  the  first  and  also  to  secure  ai)- 
other  trial  covering  the  same  transaction,  or 
practically  so,  by  making  the  charges  slightly 
different  from  those  theretofore  tried,  and 
also  to  secure  the  filing  of  two  new  in- 
formations  charging  the  identical  offenses 
against  some  of  the  same  defendants  that 
were  contained  in  the  first  informattcm  which 
the  first  special  prosecutor  had  nollied,  and 
also  to  secnre  trials  thereunder. 

If  as  held  in  the  case  of  People  ex  reL  v. 
District  Conrt,  sapra,  prohibition  lies  to  re- 
strain a  district  court  from  trying  a  criminal 
case  after  the  district  attorney  has  entered 
a  nolle  inoaequi  therein,  .thai  it  appears  to 
me  that  by  draiying  this  writ  we  are  allow- 
ing tliis  court  to  do  Indirectly  «Aat  we  have 
lumtafOie  lield  that  it  cannot  do  •directly, 
to  wit,  by  appointing  a  second  spedai  pros- 
eentor;  it  also  allows  Mm  to  file  new  in- 
formatlons  and  try  the  identical  ciiargee  con- 
tained in  ttte  information  noUied  by  the  first 
q»ecial  prosecator,  without  any  ahowing  that 
the  first  special  prosecutor  was  In  any  way 
dlaqnalifled  to  act  w  luAd  failed  or  refused 
to  act  Ukewlae,  we  an  allowing  a  com- 
plaining witness,  who  Is  diesatlsfled  with  the 
district  attorney's  Qn  this  case  the  special 
pnwecntiff^  InTesUgatitm  of  matters  with* 
ont  making  any  tbowing  against  him  to  have 
anotha  aroolnted  to  InvesUgato  tlie .  same 
transaction,  who,  perchance,  may  arrive  at  a 
oondudon  ta  barmony  with  the  views  of  the 
oomplnlnlng  witiness.  In  my  oidnlon,  the 
ooort  was  wiOiont  Jurisdiction  to  do  a&  It 
will  be  observed  that  there  is  no  conteutl(m 
made  fliat  Mr.  Smith  was  disqualified  m  Oat 
be  did  not  perform  his  duties  as  be  saw 
them,  or  that  ha  refused  to  act  in  Uie  matter; 
bat,  to  the  ctmtntry,  the  record  throu^out 
disdoses  that  he  investigated  the  entire  mat- 
ter. This  is  self-evident,  not  only  from  his 
reports,  but  from  the  flact  that  he  Informed 
gainst  Fogle,  whose  name  is  not  mentioned 
in  Ifoloney's  first  affidavit  To  my  mind, 
unless  there  Is  some  showing  to  the  contra- 
ry, no  other  rational  view  can  be  given  his 
acto;  for  these  matters  be  was  the  dtatrlct 
attorney,  he  was  learned  In  the  law,  he  knew 
if  diaaatlBfied  that  he  could  have  had  Judge 
Gavender's  rulings  on  law  points  reviewed 
by  this  court,  alao  that  the  authority  to  enter 
a  nolle  prosequi  against  the  other  defoidants, 
or  to  file  any  other  InfonnatloDS  pertaining 
to  this  entire  transaction  was  vested  In  him ; 
having  done  nothing  further  than  as  above 


stated,  we  must  alsume,  until  a  Aowlng  is 
made  to  the  contrary,  that  he  took  all  action 
therein  he  thought  proper,  and  that  be  dis- 
posed of  the  entire  matter  as  seemed  lawful 
and  proper  to  him  before  making  his  report 
and  receiving  his  discbarge. 

It  was  after  all  these  matters  had  tran- 
spired that  Maloney  filed  his  second  affidavit, 
and,  without  making  any  charge  to  dis- 
qualify Mr.  Smith  or  Impeach  his  good  falUi 
or  honesty,  he  attempts  to  again  have  the 
entire  matter  reviewed  by  another  special 
prosecutor.  Under  the  rulings  in  Gray  v. 
District  Court,  supra,  In  my  opinion,  under 
such  circumstances  the  court  was  without 
Jurisdiction  to  make  the  second  appolntmoit 
It  will  be  observed  that  it  is  the  actions  of 
Mr.  Smith  as  special-  prosecutor  which  It 
Is  sought  to  have  thus  reviewed.  If  it  were 
alleged  that  he  was  interested  or  otherwise 
disqualified,  then  the  trial  court  would  have 
had  something  to  pass  upon,  but  this  Is  not 
the  case ;  neither  is  there  any  showing  that 
Mr.  Smith  had  failed  to  Investigate,  had 
overlooked  or  left  unfinished  before  his  dis- 
charge any  portion  of  the  entire  transaction, 
but,  to  the  contrary,  bis  report  discloses  that 
he  had  finished  and  disposed  of  the  entire 
matter.  Mr.  Maloney's  second  affidavit  In- 
forms the  court  of  Bfr.  Smith's  appointment 
and  his  Investigation  and  disposition  of  the 
matter,  but  In  a  manner  not  satisfactory  to 
him.  This  was  the  state  of  the  record  upon 
the  filing  and  presentation  of  Mr.  Maloney's 
second  affidavit  and  upon  which  the  majority 
opinion  says  the  power  and  authority  of  the 
court  were  Invoked,  and  that  nothing  re- 
mained for  the  court  to  do  but  to  designate 
a  representative  of  the  people  to  act  upon 
the  matters  thus  presented  to  the  court  As 
I  view  It,  the  second  Maloney  affidavit,  when 
considered  In  connection  with  the  Smith  re- 
port (on  file)  to  which  it  refers,  discloses  to 
the  court  the  necessary  facts  ehowlng  that 
It  waa  without  Jurisdiction  to  appoint  a  sec- 
ond q»eclal  prosecutor,  unless  the  rulings 
announced  in  both  of  the  decisions  above  re- 
ferred to  are  to  be  overruled;  or  we  are  to 
now  say  that  things  can  be  done  by  the 
courts  indirectly  which  we  have  heretofore 
held  cannot  be  dtme  directly. 


(H  Colo.  lU) 
SILrORD  et  at  v.  STRATTON. 
{Supreme  Court  of  Colorado.    Feb.  8,  1913.) 
1.  AOVERSE  POSBISBIOIV  (|  86*)— CLAIM  Ulf  Dtft 

Tax  Dkid— Goon  Vaith— BumeiznoT  oi 

EVIDBNCa. 

In  an  action  to  quiet  title  In  which  plain- 
tiff claimed  under  a  void  tax  deed  by  virtue  ot 
the  seven-year  limltatl<m,  -wbtn  tiie  holder  ot 
the  tax  deed  was  kept  undisclosed  to  avoid  1ml 
process,  evidence  held  to  show  that  the  chum 
was  not  made  in  good  faith. 

TEd.  Note.— For  other  eases,  see  Adverse  Pos- 
BesBion,  Cent.  Dig.  H  606,  680,  668; 

Dec  Dig.  I  85.*1 


•Tar  othar  casM  wt  hbm  tople  aad  Mttten  MOllBaR  la  Pw.  Dig.  A  An.  Olfr  Kmg-V9.  flnlas  ft  Rip'r  laSSHs 


Digitized  by 


Google 


32S 


180  PACIFIC 


REPO&TBR 


(Colo. 


2.  Advebsb  Poaamon  Q  S^*>~XiTiDi!Ho»— 
Void  Tax  Deed. 

While  a  void  deed  Is  sufficient  color  of  ti- 
tle to  claim  under  the  seven-year  limitation, 
aucb  deed,  coupled  with  payment  of  taxes,  la 
not  cmclosive  evidence  of  good  faith  in  making 
the  claim,  ao  as  to  preclude  contrary  evidence. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
aeaaioD,  Cent.  Dig.  fS  49S-503,  656,  660,  66S; 
Dec  Dig.  I  85.*] 

3.  AuvEBSE  PofiSESt^iON  (|  84*) — Vatuxsj  of 
Taxes— Good  Faith. 

Good  faith  is  essential  to  claim  title  under 
Ber.  St.  1008  S  4090,  providing  that  any  per> 
Aon  having  color  of  title  made  in  ^od  faitn  to 
vacant  land,  who  pays  all  taxes  for  seven  suc- 
cessive years,  shall  be  adjudged  the  legal  owner 
to  the  extent  of  his  paper  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  11  488-500;  Dec.  Dig.  | 
84.*] 

Appeal  from  District  Court,  Waahington 
County ;  H.  P.  Burlc^  Judge. 

ActtOD  by  Charles  A.  SUford  and  another 
against  W,  S.  Stratton.  From  a  judgment 
tm  d^endant;  plaintUh  appeaL  Affirmed. 

Allen  &  Webster,  of  Denver,  for  appellants. 
Jobu  F.  Mall,  of  Denva,  for  appellee. 

BAILET,  3.  Complaint,  In  tbe  usual  form, 
was  filed  March  22,  1009,  to  quiet  title  to 
the  land  in  controversy.  The  answer  denies 
the  allegations  of  the  complaint,  except 
wherein  It  alleges  that  defendant  claims  an 
interest  in  the  land ;  It  then  sets  up  title  la 
fee  from  the  United  States,  by  mesne  con- 
veyances, In  defendant;  also  title  through  a 
decree  of  the  district  court  of  Washington 
county,  rendered  and  entered  April  11,  1908, 
in  favor  of  defendant  and  against  one  E. 
P.  Dalander,  through  whom  plaintiffs  claim 
title.  In  the  complaint  in  that  suit  It  is  al- 
leged, among  other  things  that  no  person 
other  than  E.  P.  Dalander  claimed  any  In- 
terest in  the  land  In  dispute,  of  record  or 
otherwise,  at  the  time  the  suit.  In  which 
that  decree  was  rendered,  was  commenced, 
October  31,  lOOT.  B,v  replication  all  new 
matter  in  the  answer  is  denied.  For  a 
farther  reply,  plaintiffs  set  up  title  in  them- 
selves through  a  tax  deed  executed  and  re- 
corded on  the  27th  day  of  January,  1901, 
^rom  the  county  treasurer  of  Washington 
county,  conveyin'g  to  the  remote  grantors  of 
plaintiffs  the  land  described  In  the  com- 
plaint; that  such  deed  purported  to  convey 
these'  lands  in  fee  simple,  and  was  color  of 
title  made  in  good  faith ;  that  thereafter, 
und^  such  color  of  title,  the  laud  being 
ipeanwhile  vacant  and  unoccupied  for  more 
tlian  seven  successive  years  prior  to  the  com- 
menceibent  of  this  action,  plaintiffs  and  their 
grantors  paid  all  taxes  assessed  thereon,  and 
plaintiffs  are  therefore,  under  the  statute, 
Che  legal  owners  thereof,  according  to  the 
extent  and  purport  of  their  paper  title,  for 
which  reason  the  claim  of  title  by  the  defend- 
ant Is  barred  by  the  statute  of  limitations. 
Section  4090,  Revised  Statutes  of  Colorado, 


190&  The  decree  and  JndKnmt  was  for  the 
defmdant,  that  be  Is  ttie  owner  ia  Cee  and 
entitled  to  the  poBseaslon  of  tbe  premises; 
that  the  treasurer's  tax  deed  In  avestlon  and 
all  conveyances  thereunder  be  canceled  and 
set  aside  and  the  cloud  thereby  created  re- 
moved; and  that  defendant  refund  to  ttw 
irialntlfrs  all  taxes,  paid  by  them  and  their 
predecessors,  on  tbe  land,  with  Interest  and 
penalties.  PlalntMEs  bring  the  case  here  for 
review  on  appeaL 

[1]  The  sole  qnestltni'la  whether  die  datan 
of  plaintiffs,  nnder  color  of  tttle^  was  made 
In  good  faith.  The  tax  deed  offered  In  evi- 
dence Is  vfAA  On  Its  face,  becanse  It  shows 
that  It  is  based  upon  a  certiflcate  of  sale  of 
the  proper^  to  the  county  which  was  as- 
signed by  the  county  clerk  of  Washii^ton 
county  more  than  three  years  after  its  is- 
suance ;  80  that  this  deed  may  only  be  oonnt* 
ed  upon  as  color  of  title.  Plalntlflb  rely  upon 
title  through  it,  and  the  payment  of  taxes 
for  more  than  seven  successive  years,  to  do* 
feat  the  claim  of  defendant  The  proof.  In 
addition  to  tbe  tax,  deed,  and  mesne  convey- 
ances which  purport  to  vest  title  in  plain- 
tiffs, shows  that  the  taxes  assessed  upon  this 
land  for  the  years  1900  to  190S,  indnsive, 
were  paid  by  the  plaintiffs  and  their  grantors 
and  predecessors  in  Interest  If  the  claim  of 
title  was  made  in  good  faith,  then  It  appears 
tliat  the  statute  has  in  fact  run,  and  that  . 
tbe  title  of  the  defendant  is  barred. 

The  record  shows  ttiat  the  tax  deed  was  is- 
sued to  Frederick  H.  Davis  and  Charles  T. 
Kountze  on  January  26,  1901.  and  passed  to 
record  on  that  day  in  the  office  of  the  coun- 
ty clerk.  On  July  20,  1900,  Davis  and 
Kountze  conveyed  to  E.  P.  Dalander,  which 
deed  was  duly  recorded.  On  February  16, 
1007,  E.  P.  Dalander  conveyed  to  S.  A.  Da- 
lander, but  this  deed  was  not  recorded  un- 
til January  1,  1908.  Notice  of  lis  pendens 
in  tbe  suit  of  Stratton  v.  Dalander,  begun 
October  31,  1907,  was  filed  December  18th 
next  thereafter.  S.  A.  Dalander  conveyed 
to  Ida  O.  Sllford,  December  21.  1007,  deed 
not  recorded  until  June  15,  1908.  March 
19,  1008,  E.  P.  Dalander  filed  a  disclaimer 
in  the  Stratton  suit  On  April  11,  1908,  de- 
cree was  entered  in  that  suit  in  favor  of 
Stratton,  quieting  title  in  him.  On  June  IS, 
1908,  Ida  C.  Sllford  conveyed  to  Charles  A. 
Sllford,  one  of  the  plaintiffs  herein,  which 
deed  was  recorded  June  15,  1908,  on  the 
same  day  that  the  deed  from  S.  A.  Dalander 
to  Mrs.  Sllford  was  recorded.  On  February 
4,  1900,  Charles  A.  Sllford  conveyed  an  un- 
divided one-half  Int^est  In  tbe  premises  to 
August  Muntzing,  wbltA  deed  was  recmled 
on  the  same  day. 

The  testimony  ^ws  that  Muntzing,  one 
of  the  plaintiffs,  was  a  member  of  the  law 
firm  of  Muntzing  &  More,  at  Akron,  Colo- 
rado, which  had  ctiarge  of  tbe  litigaUtHi 
t)etween  Stratton  and  Dalander,  and  that 
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tbe  corTcqpondoKe  ot  tbat  firm  concern- 
ing the  same  was  mainly  had  with  the  other 
^Intttt  CbarleB  A.  Silfoid,  residing  In^  Iowa. 
The  tMtimony  of  SUford  shows  that  he  Is 
a  brother-in-law  of  E.  P.  Dalander ;  that  he 
was  oitlrel;  bmlUar  with  (lie  purchase  by 
the  latter  of  this  property  ftom  Davis  and 
Konntze;  that  he  knew  of  the  conveyance 
itf  B.  P.  Dalander  to  S.  A.  Dalander,  in  Feh- 
maiy^  1907,  and  of  the  poidency  of  Uie  suit 
between  Stratton  and  Dalander,  to  qnlet 
title  in  the  former  to  the  land  in'  qaestton, 
but  does  not  think  tbia  knowledge  came  to 
him  before  January  1,  1008;  that  he  knew 
Ql  the  filing  of  the  dls^almer  by  B.  P.  Da- 
lander on  March  18,  1908,  and  knew  that 
Mnntzlng  &  More  were  Dalander*s  attom^s ; 
that  he  had  bad  correq^dence  with  them 
relative  to  the  defense  of  salts  involving  sev- 
eral pieces  of  land  in  Washington  connty; 
tbat  be  knew  when  Ibey  filed  the  disclaimer 
ft>r  E.  P.  Dalander  that  the  titte  had  been 
conveyed  to  S.  A.  Dalander;  that  Ida  G. 
Stlford,  to  whom  S.  A  Dalander  conveyed 
on  December  21,  1907,  ten  days  before  the 
latter's  deed  was  recorded.  Is  his  wife,  and 
be  knew  of  the  conv^ance  to  her;  his  wife' 
conveyed  to  him  on  the  13Qi  of  June,  1908, 
and  he  afterward  conveyed  an  ■  undivided 
(me-half  interest  to  August  Muntslng,  the 
other  plaintiff  in  the  suit.  In  short,  it  sat- 
Istectorily  appears  from  SUford'8  testimony, 
altbongb  be  was  an  unwilling  witness,  called 
by  the  defense,  that  he  had  intimate  knowl- 
edge  of  the  entire  transaction  and  was  fnlly 
apprised  of  all  the  texts  connected  with  it. 
The  suit  by  Stratton  t6  qolet  title  against  B. 
P.  Dalander  was  Instituted  before  a  single 
deed  included  In  the  chain  of  title  under 
which  plaintiffs  now  claim  was  seven  years 
old.  That  BOlt  had  been  begun  In  apt  time, 
against  the  only  person  then  of  record  as 
owner  of  the  land,  to  have  the  tax  deed  de- 
clared void,  of  which  fact  Stlford  was  well 
aware.  Muntxlng  was  attorney  for  Dalander, 
and  must  have  been  equally  well  advised. 
The  tax  deed  through  which  plaintiffs  claim 
was  void  on  its  face.  .  No  title  could  come 
from  it  except  tbrough  the  statute  of  limite- 
tton,  upon  proof  that  everything  needful  to 
be  done  to  make  It  applicable  had  been  done. 
Therefore  It  would  not  do  to  permit  the 
owner  of  the  patent  title  to  reach  the  bolder 
of  the  tex  title  In  a  suit  to  cancel  ttie  same 
before  the  statute  had  fully  ran,  otherwise 
this  worthless  dalni  would  be  completely 
overthrown.  It  must  be  apparent  to  the 
most  casual  observer  that  It  was  to  avoid 
that  inevitable  result  that  the  tlUe  to  tbis 
land  was  juggled  among  members  of  the 
family,  deeds  withheld  from  the  record  and 
the  actual  holder  of  the  tex  title  kept  undis- 
closed for  the  express  purpose  of  allowing 
the  limitation  stetote  to  run  before  the  hold- 
er of  the  tax  deed  could  be  reached  by  legal 
process.  A  careful  inspection  of  the  record 
flhowB  any  other  conclusion  untenable.  Un- 


der such  circumstances  It  is  ImvosslUe  ,to 
say  that  the  <dalm  of  plalLntlffs  under  color 
ot  title  is  made  in  good  faith.  On  the  con- 
trary, It  clearly  aitpeara  from  the  facts  in 
the  case  that  the  element  of  good  f  aiOk  was 
entirely  lacking,  and  that .  plalntUrs  knew 
that  the  title  relted  on  was  In  fact  no  title. 

Under  the  stetute  of  limitetlons  relied  up- 
on, in  addition  to  the  fact  that  the  land  must 
have  beoi  vacant  and  taxes  paid  for  seven 
successive  years,  three  things  are  essential: 
there  must  be  color  of  title;  the  party  must 
claim  under  it ;  tbat  dalm  mnst  be  made  In 
good  &ith.  If  any  one  of  these  demoate  be 
lacking  the  title  will  be  defeated. 

[S]  While  this  oonrt  baa  held  that  a-  deed 
void  1^  ite  face  is  sufflelent  color  to  set  the 
serm-year  stetnto  of  Umitetion  in  motion, 
it  has  never  held  tbat  such  a  deed,  coupled 
with  the  payment  of  taze^  is  conclusive  of 
good  faith.  So  tbat  it  was-  competent  £oc 
ttie  defendant  in  this  cas^  as  was  done,  to 
introduce  aflOrmative  proof  to  establish  the 
Cact  that  the  plalntlffa  did  not  act  in  good 
faith  in  the  transaction.-  It  was  within-  tho 
power  of  Silford  to  have  the  Question  of  the 
validity  of  the  tex  title  determined  once  for 
all,  by  having  the  holder  of  it  appear  in  the 
Stratton  suit.  He  not  only  did  not  do  this, 
but.  instead,  by  afllrmatlve  action,  put  it  be* 
yond  the  power  of  Stratton  to  locate  tbat 
title  and  so  reach  and  bring  into  court  the 
actual  holder  thereof.  HU  conduct  in  this 
particular  furnishes  additional  proof  of  lack 
of  good  faith.  It  being  clear  tliat  the  elje- 
ment  of  good  faith  is  abs^t,  the  plaintiffs 
ought  not  to  be  permitted  to  successfully  re* 
ly  upon  the  stetute  of  Umitetion. 

[3]  That  good  faith  is  essential,  where  in 
asserting  a  claim  under  color  of  title  the 
stetute  of  llmltetlon  Is  relied  on.  Is  settled 
by  a  unmber  of  authorities  in  our  own  stete. 
In  Lebanon  Mining  Ga  v.  Rogers,  8  Ck)lo.  34, 
5  Pac.  661,  dlscussteg  the  matter  of  good 
faith,  in  connection  with  claim  and  color  of 
title,  under  a  plea  of  the  stetute  of  limite- 
tion,  which  at  that  time  was  five  years  in- 
stead of  seven,  as  now,  the  court  said :  - 

"We  come  now  to  the  second  question  pre- 
sented In  this  case,  viz.  ^  Appellant's  affirma- 
tive defense,  the  stetute  of  limitetlons.  Un- 
der the  act  referred  to  (see  Oeneral  Stetutes, 
i  2186  et  seq.),  the  possession  must  have 
been  for  five  years  with  ^laim  and  color  of 
title  In  good  faith.' 

"It  Is  extremely  doubtful,  particularly  In 
view  of  section  2189,  being  section  4  thereot 
If  this  act  was  Intended  to  apply  In  cases 
where  the  disputed  territory  Is  patb.iit^ 
ground ;  but  we  are  not  obliged  to  pass  upon 
that  question.  The  possession. is  averred  in 
the  answer  to  have  continued  for  about  Jve 
and  a  half  years  prior  to  this  suit  In  view 
of  what  has  already  been  said.  It  appears 
that  such  i>ossesslon  could  not,  have  been  for 
five  years  under  claim  of  title  in  good  faith, 
for  the  Wolfley  Case  [4  Cola  112],  was  dedd- 
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ed  some  Ume  preTlons  to  the  expiration  of 
that  period.  Moreor^,-  the  matter  of  good 
faith  is  expressly  made  material  by  the  stat- 
ute. It  was  appellants  duty  to  prove  not 
only  his  claim  and  color  of  title,  but  also  the 
bona  fldes  thereof ;  this  it  made  no  effort  or 
offer  to  show.  We  do  not  think  the  court 
erred  upon  this  branch  of  the  case." 

In  that  case  the  appellant  was  claiming 
through  a  patent  which  had  been  theretofore 
declared '  not  to  Include  the  ground  in  con- 
troversy. TbB  court  held,  in  substance  and 
effect,  that  inasmuch  as  the  patent  had  been 
held  not  to  cover  the  disputed  premises,  no 
presumption  of  good  faith  obtained  in  favor 
of  one  clalmtng  under  It,  with  full  knowl- 
edge of  the  previous  holdioK  bnt  that  good 
faith  must  be  established  by  other  proof. 

And  again  in  Arnold  v.  Woodward,  14  Colo. 
164,  banning  at  the  bottom  of  page  168.  23 
'Pac.  444,  at  page  446,  It  was  said : 

"The  claim  of  a  twr  by  the  statute  of  Um- 
ItatiODB  (Gen.  St  8  2186)  is  not  well  taken. 
Arnold's  entry  in  the  land  office  had  been  set 
aside  or  disregarded,  and  the  patent  from 
the  United  States  had  Issued  to  Woodward, 
Bnch  Issuance  of  the  patent  necessarily  hidl- 
cates  that  all  steps  required  in  connection 
therewith  were  duly  taken.  During  a  large 
part  of  the  period  covered  by  Arnold's  alleged 
adverse  holding,  these  facts  existed  and  were 
knowb  to  him.  Under  the  circumstances, 
there  was  not  such  a  'claim  and  color  of 
title  made  in  good  faith'  aa  laid  the  founda- 
tloa'for  an  application  of  the  statnte." 

In  the  cose  of  Warren  t.  Adams,  19  Colo. 
515,  on  pages  525,  526,  S6  Pac  604,  on  page 
608,  the  court  said : 

"Nor  can  the  appellants  avail  themselves 
of  the  provision!  of  section  218T  of  the  Gen- 
eral Btatntea,  by  reason  of  the  payment  of 
tliese  tiixea:  The  *color  of  title*  therein  refers 
red  to  must  arise  out  of  some  conveyance 
purporting  to  vest  in  the  grantee  an  interest 
In  bis  pwn  right  adr^e  to  the  true  owner, 
and  not  from  one  that  constitutes  him  a  tms- 
tee  of  the  title  tor  the  use  and  benefit  of 
such'  owner.  And, '  furthermore,  i^ucb  claim 
or  kxAor  of  tide  must  be  made  In  good  faith." 

And  again  in  De  Foresta  r.  Cast;  20  Colo. 
907,  at  page  311,  88  Paa  244,  at  page  246, 
the  court  said: 

'*In  this  case,  defendant  having  color  of 
tttlb  'to  the' land  by  virtue  of  his  tax  deed, 
and  having  Jftiid  all  taxes  on  the  land  for 
more  than  twfce-  fhe  period  prescribed  by  the 
Statute,  is  entitled  to  its  protection,  provided 
bn  has  acted  in  good  faith  in  the  transec- 
tion," 

Ih  the  cise  of  Hardin  v.  Gouveneur,  69  111. 
140,  ttie^'Supretaie-  Court  of  Illinois  used  this 
language^ ' 

"In  a  number  of  cases  it  has  b^n  inaccu- 
rately said,  that  a.  deed  purporting  to  cobvey 
title  is  claim  and  color  of  title,  made  In  good 
l^^ith.  -  Such  a  deed  is  nn'doubt;edly.  color  of 


title,  and  having  been  received  by  the  gran- 
tee, and  acted  under  as  though  it  conveyed 
Utie,  such  action  Implies  daim  of  titie.  But 
color  and  claim  may  be  'made  in  good  faith 
or  In  bad  faith.  The  good  or  bad  faith  is  not 
a  result  of  color  of  claim.  The  faith,  whetta- 
ed  good  or  bad,  depends  upon  the  puniose 
with  which  the  deed  is  obtained,  and  the  re- 
liance placed  upon  the  claim  and  the  color. 
A  party  receiving  color  of  title,  knowing  It 
to  be  worthless,  or  In  fraud  of  the  owner's 
rights,  although  he  holds  the  color  and  as- 
serts the  claim,  cannot  render  it  avalUng,  be- 
cause of  the  want  of  good  faith." 

The  foregoing  statement  fits  the  fiicts  in 
the  case  at  bar  and  supports  the  conclusion 
here  reached.  The  court  below  bavli«  deter- 
mined the  controversy  in  accordance  with  the 
views  herein  expressed,  the  Judgment  moat 
be  affirmed. 

Judgment  affirmed. 

M08SEB,  a  J„  and  WHim,  entenr. 


(54  Colo.  06) 

SILFOBO  «t  aL  T.  HATES  at  aL 
(Supreme  Court  of  Colorado.    Feb.  3,  191S.) 

Appeal  from  IMstrict  Court,  Washingttn 
County ;  H.  P.  Burke,  Judge. 

Action  by  Charles  A  Silford  and  another 
against  Mary  Hayes  and  her  unknown  grantees. 
From  a  Judgment  fm  defaidant%  plaintUEs  ap- 
peal. Affirmed. 

Allen  &  Webster,  of  Denver,  for  appellaati. 
John  F.  Mall,  of  Denver,  for  appellees. 

BAILEY,  J.  This  case  was  tried  below,  and 
argued  here,  in  connection  with  ease  No.  7,611, 
Charles  A.  Silford  and  August  MuntzinK,  Ap- 
pellants, V.  W.  S.  Stratton,  Appellee,  130  Paa 
327,  just  decided.  The  proon  and  pleadings 
are  e^tantially  aUke  in  both  cases.  Tlie  con- 
clusion in  No.  7,611  is  decisive  of  and  deter- 
mines the  matters  at  issue  in  this  case,  and  re- 
quires an  affirmance  of  the  Judgment. 

Judgment  affinned* 

MUSSCB.  a  J.,  and  WHITU,  concur. 


<  (84  Colo.  S50 

COLORADO  NAT.  LIFE  ASSUR.  CO.  v, 
CLAYTON,  Insurance  Commissioner. 

(Supreme  Court  of  Colorado.    Jan.  24,  1913. 
Rehearing  Denied  March  8,  1913.) 

1.  BTATUTSB    (I  ©•)— BlIAOTMKIfl^*'Bl!VlNU« 

Measubes." 

Laws  1907,  p.  441,  |  16,  requiring  all 
insurance  companies  doing  business  in  the  state 
to  pay  to  the  commissioner  of  insurance  2  per 
cent  of  the  amount  of  premiums  reoeived.  la 
not  a  revenue  measure  within  the  constitution- 
al provision  requiring  revenue  measures  to  orig- 
inate' in  the  House,  though  it  provides  that  the 
'excess  over  that  required  to  regulate  the  in- 
surance business  of  the  state  shall  be  turned  in- 
to the  general  fund;  Its  primary  object  being 
to  regulate  insurance  companies,  while  "reve- 
nue measnres"  have  for  their  object  the  levy- 
ing o£  taxes  in  the  strict,  sense  of-  the  wordis. 

[Ed.  Note.-^For.  othes  ^asaf.,Bee  Statutes. 
Cent  Dig:  I  S  r  Dec.  Ql$.  j  . 
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2L  STATDtBS   <|  6<^— PABtXA£  IlVTAUmA — 

BEflULATioN  or  Insurance  Ck)MPANiBS. 
The  fact  that  tbe  proviaion  of  Laws  1907, 
pw  441,  I  10,  exempting  from  taxation  all  prop- 
ertr  of  instuanee  eompauin  except  realtj,  ia 
imocHiBtltutitmal.  does  not  inralidate  tbe  provi- 
sion of  such  section  fixing  an  atinaal  2  per  cent 
tax  on  tbe  sroBs  amount  of  premiums;  it  ap- 
pearing from  the  circumstancee  of  the  enact- 
ment of  such  section  and  from  the  history  of 
leginlatlon  to  Tegolat?  insurance  companies 
that  these  two  provisions  are  not  inter-depend- 
ent, and  ^t  the  exemption  provision  was  not 
an  inducement  to  the  passage  of  the  tax  provi- 
aton. 

[Ed.  Note^For  other  eases,  ffee  Statntea, 
C«lt  Dig.  H  08-66,  195;  Dec  Dig.  f  64.*] 

3.  SxATDiBS  (I  64*>— Pabtiai.  Invauditt. 

A  statute  is  unconstitutional  which  em- 
tains  an  UDconetitutlonal  ciaum  which  was  tiie 
inducement  for  Its  passage. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  U  19S ;  Dec.  Dig.  |  64.*} 

En  Banc.  Error  to  District  Court,  City 
and  County  of  D«iver;  Greeley  W.  Whit- 
ford,  Jndge. 

Action  tj  the  Colorado  National  Life  As- 
surance Company  against  William  L.  Clay- 
ton, Commissioner  of  Insurance,  etc.  Judg- 
ment for  defendant,  and  i^alntiW  brings  er- 
ror. Affirmed. 

Clarence  A.  Brandenbnrg  and  Jacob  Filll- 
m,  boOi  of  Denver  (William  E.  Hutton,  of 
Denver,  of  counsel),  for  i^alntiff  in  error. 
Benjafliln  Griffith,  Atty.  Gen^  and  Ardiibald 
A.  I«e,  Deputy  Atty.  G^.,  for  defendant  In 
error. 

GABBIOUES,  J.  1.  December,  1900,  plain- 
tiff filed  a  complaint  In  .the  district  court  at 
Denver,  alle^ng  Its  incorpraatlon  under  the 
laws  of  CiDlorado;  that-  the  Leg^latnre  in 
1907  passed  an  act  (Laws  1907,  p.  441)  regu- 
lating Insurance  companies  within  the  state, 
and  tbat  defoidant  is  the  cdmmlsal(mer  of 
insurance  provided  by  tbe  act ;  that  section  16 
of  tbe  act  provides,  '^1  insurance  companies 
«igftged  in  the  transaction  of  the  business 
of  insurance  in  this  state,  sbftll  annually,  on 
or  before  the  first  day  (tf  March,  In  each 
year,  pay  to  tbe  commissioner  of  insurance 
two  per  cent  on  the  gross  amount  of  pre- 
miums received  within  tills  state  during  tiie 
year  ending  the  previous  31st  day  of  Decem- 
ber. Insurance  companies  shall  not  be  sub- 
ject to  any  further  taxation  except  on  real 
estate,  and  the  fees  provided  by  this  act;" 
that  section  74  repeals  all  laws  relating  to 
insurance  in  force  prior  thereto;  that  section 
16  is  a  revenue  measure  and  unconstitution- 
al, because  it  originated  in  the  Sraate,  in- 
stead of  tJie  House;  also,  that  it  violates 
sections  6,  9,  and  10,  art.  10,  of  tbe  Consti- 
tution; that  prior  to  March  1.  1909,  plain- 
tiff  was  enjoying  in  this,  and  other  states,  a 
large  and  profitable  life  insurance  business ; 
that  its  right  to  continue  in  business  In  this 
state  depended  upon  Its  securing  annually  on 
the  1st  of  March  a  license  from  the  commis- 
sioner of  Insurance,  and  its  right  to  transact 


business  in  oChet  statsft  d^>a4e4.  upon.-' its 
right  to  conUnne  In  buatneas  in  dite  state; 
that  the  insurance  act  provides  that,  should 
the  conunlssloner  of  insnnmee  refase  to  re- 
new plaintUTs  license,  tt  becomes  his  du^ 
to  publish  the  fact  in  one  or  more  of  the 
Driver  daily  papers,  and  ivohlblts  ^intifC 
from  transacting  any  Insurance  business  in 
this  state  until  its  aidlh<»Ity  shall  have  been 
restored  by  tbe  commlsidoner ;  that  Its  suc- 
cess depends  on  secnrlng  ner  business,  and 
a  failnk«  to  obteln  a  liorase  upon  the  Ist  of 
Mardi  would  have  destn^ed  its  business  in 
Colorado,  and  would  have  caused  the  revo- 
cation of  its  Ueaise  to  do  bushiew  in  otb&e 
states,  because  it  Is  pnAlUted  flrom  transact- 
ing business  without  a  licensee  notwithstand- 
ing which  defendant,  as  commlartoner  of  in- 
surance, on  Mardi  1,  1909,  rinsed  to  renew 
the  petitlon^'s  license,  or  to  Issue  to  it  a  li- 
cense, unless  it  paid  to  Um  as  oonunlsal<mer 
of  insurance  a  2  per  cent  tax  on  tiie  gross 
amount  of  proniuffls  it  recd^ved  within  the 
state  during  tbe  year  ending  the  previpns 
31st  day  of  December,  and  ttueatooed  in 
that  event  to  puUlah  that  plalntifTs  license 
liad  not  been  reoewed,  and  that  it  could  no 
longer  transact  business  witbht  the  stat^ 
and  alleged,  should  it  attempt  to  do  so,  Uuit 
its  officers  and  agents  would  be  liable  to  fine 
and  lmi»l8onment;  that  to  prevent  the  de- 
struction of  its  business,  and  to  secure  the 
required  license,  plalntiiDC  then  and  there, 
under  duress  and  under  protest,  and  claiming 
and  Insisting  that  section  10  was  unconstitu- 
tional and  voidt  and  that  d^endant  as  com- 
missioner of  Insurance  had  no  right  to  insist 
upon  payment  to  him  of  the  2  per  cent  tax, 
paid  defendant  as  commlsslmer  of  insurance 
the  sum  of  $3,842.48,  which  was  2  per  cent 
of  the  gross  amount  of  premiums  received 
within  the  state  during  the  year  ending  the 
previous  3lst  day  of  December,  and  .there- 
upon defendant  Issued  to  plaintiff  a  license ; 
that,  when  the  license  was  refused,  plaintiff 
had  complied  with  all  the  remaining  Insur- 
ance laws  of  Colorado;  that  defendant  re- 
fused to  return  the  money,  though  requested 
so  to  do,  and  It  prays  judgment  for  $3,842.48, 
with  8  per  cent  interest  from  March  1, 
1909,  and  costs.  December  18,  1910i  the 
court  sustained  a  general  demurrer  to  the 
complaint,  and  plaintiff,  electing  to  abide  by 
its  complaint,  entered  Judgment  for  defend- 
ant, and  plaintiff  brings  the  case  here  upon 
error. 

2.  The  Legislature  passed  Insurance  acts 
in  1883,  1895,  and  1907,  all  of  which  required 
the  payment  of  certain  enumerated  fees  and 
a  2  per  cent  tax  on  premiums.  The  act  of 
1883  (Laws  1883,  p.  217,  S  12)  required  the 
payment  of  enumerated  fees,  a  2  i>er  cent 
tax  annually  on  net  premiums,  and  exempted 
insurance  companies  from  ftirtber  taxation 
except  Upon  real  estate.  The  act  of  18% 
(Laws  1895,  p.  196,  1  12)  required  tbe  fees, 
tbe  payment  of  a  2  iier  cent  tax  annually 
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upon  gnwfe  ^^nliuiui '  itecdved  dnring  the 
year,  bat  made  no  exemptltms.  The  act  of 
1907  repeals  all  prior  acta,  reorganlzea  and 
re-estaUlahea  the  department  of  inraranco 
with  a  commissioner  of  Insnrance  at  Its 
head,  and  Is  a  comprehensiTe  code  of  In- 
surance laws  Intended  to  protect,  the  people 
and  regolate  the  Inanrance  baslness  and  In- 
surance companies  doing  business  within  the 
state.  It  requires  the  payment  of  enumerate 
ed  fees,  a  2  per  caA.  tax  annually  on  gross 
premiums,  and  exempts  them  from  further 
taxation  except  on  real  estate. 

3.  ^Is  exempting  clause  In  section  16  was 
held  unconstitutional  In  Imperial  Go.  v.  Den- 
ver, 61  Colo.  456,  118  Pac.  070;  that  is,  it 
was  there  held  that  Insurance  companies 
must  i»ay  taxes  on  all  their  proi>erty,  and 
that  the  exemption  was  Ul^al  on  account  of 
constitutional  restrictions,  and  it  Is  claimed 
this  makes  the  2  per  cent,  tax  Illegal  be- 
cause the  ex^ption  was  the  coimlderatlon 
or  Inducement  for  its  passage. 

[1]  4.  Plaintiff  contends  the  tax  Is  a  rev- 
enue measure,  and  unconstitutional  because 
the  act  originated  In  the  Senate,  Instead  of 
the  House.  This  contention  does  not  meet 
with  our  acHPfoval.  A  blU  designed  to  ac- 
complish some  well-defined  purpose  other 
than  raising  revenue  is  not  a  revenue  meas- 
ure. Merely  because,  as  -an  Incidrat  to  its 
main  purpose,  it  may  contain  provisions,  the 
enforcement  of  which  produces  a  revenue, 
does  not  make  It  a  revenue  measure.  Rev- 
enue bills  are  those  which  have  for  their 
object  the  levying  of  taxes  in  the  strict  sense 
of  the  words.  If  the  principal  object  Is  an- 
other purpose,  the  Incidental  production  of 
revenue  growing  out  of  the  enforcement  of 
the  act  win  not  make  it  a  bill  for  raising 
revenue.  The  primary  object  and  purpose 
of  this  bill  was  to  regulate  Insurance  com- 
panies and  the  Insurance  business  In  the 
State.  It  Is  a  regulation  or  supervision  tax, 
and  the  method  of  arriving  at  the  amount, 
or  because  of  Its  operation  the  act  produces 
an  excess  which  is  required  to  be  turned  In- 
to the  general  fund,  does  not  affect  Its  valid- 
ity or  render  It  an  act  for  revenue.  26  Am. 
&  Eag.  Enc.  of  Law,  539;  1  Story  on  the 
Constitution  (5th  Ed.)  i  8S0;  1  Andrews' 
Am.  Law,  241 ;  Twin  City  Nat  Bnk,  v.  Ne- 
beker,  107  U.  S.  196,  17  Sup.  Ct.  766,  42  L. 
Ed.  134;  Northern  Counties  Trust  v.  Sears, 
30  Or.  388,  41  Pac.  931,  35  R.  A.  188; 
French  v.  People,  6  Colo.  App.  311,  40  Pac. 
463;  Home  Ins.  Co.  v.  N.  T.,  134  U.  S.  594, 
10  Sup.  Ct  593,  33  L.  Ed.  1025. 

[2]  5.  The  remaining  question  Is,  What 
effect  does  the  exemption  clause  in  the  sec- 
tion have  uimn  the  2  per  cent  tax,  does 
it  destroy  the  tax,  or  does  the  remainder  of 
■the  section  stand  without  the  exemption? 
,W1I1  the  intent  of  the  L^islature  be  defeat- 
ed by  holding  the  exemption  invalid,  and 
the  2  per  cent,  tax  valid? 
.   [S]  It  la  fundamental  In  the  construction 


of  l^islattve  acta,  If  a  statute  contains  an 
nnconstltntional  -clause  which  was  tiie  In- 
ducement for  its  passage,  and  an  its  parts 
are  so  closely  connected  as  to  warrant  the 
btilef  that  the  L^lslatnre  would  not  Itave 
passed  the  valid  part  alon^  then  the  law 
should  be  declared  void.  The  power  of  the 
Legislature  to  impose  the  2  pw  cent  tax 
may  well  be  ocmceded;  but  in  detomlnlng 
its  legality  we  should  try  to  ascertain  the 
object  and  intent  of  the  Legislatare,  and.  It 
we  find  the  2  per  cent,  tax  on  premiums  is 
so  dependent  upon  and  closely  connected 
with  the  exempting  clause  that  the  former 
would  not  have  been  passed  without  the  lat- 
ter, then  it  Is  Illegal.  It  is  claimed  by  plain- 
tiff the  int^tion  In  Imposing  on  insurance 
companies  the  2  per  cent  tax  on  premiums 
was  contingent  upon  their  being  exempt  from 
the  payment  of  other  taxes  except  on  real 
estate,  aud,  as  the  contingency  Is  unconsti- 
tutional, the  tax  does  not  express  the  l^lsla- 
tlve  Intent;  that  the  exemptiim  was  the 
Inducement  for  Imposing  the  tax,  and  the 
Legislature  would  not  have  passed  one  with- 
out the  other.  If  it  Is  true  the  exemption 
was  the  inducement  for  Imposing  the  tax 
on  premiums,  and  the  two  clauses  are  so  in- 
timately connected  as  to  make  It  Qlear  that 
the  tax  on  premiums  would  not  have  been 
imposed  without  the  exemption,  then  both 
should  be  declared  illegal. 

We  have  attempted  to  sbow  that  the  ob- 
ject of  the  L^islature  was  to  regulate  in- 
surance companies  and  insurance  business 
In  the  stat^  and  the  Intent  was  to  create 
a  fund  for  this  purpose  and  for  the  mainte- 
nance of  the  Insurance  department  We 
have  also  said  because  It  produces  an  ex- 
cess, which  Is  required  to  be  transferred 
into  the  general  fund,  does  not  make  It  a 
revenue  measure  or  change  the  primary  pur- 
pose of  the  Legislature. 

In  arriving  at  the  legislative  Intent,  It  is 
proper  that  we  should  consider  the  legisla- 
tive history  of  this  2  per  cent  tax.  Insnr* 
ance  companies  have  been  required  since 
1883  to  pay  a  regulation  tax  of  2  per  cent 
— sometimes  with,  and  sometimes  without, 
exeiuptions;  sometimes  on  gross,  and  some- 
times on  net,  premiums — but  they  have  al- 
ways been  required  to  pay  it  In  some  form. 
This  shows  that  it  has  always  been  the  Iegl»- 
latlve  intent  since  18S3  to  require  them  to 
my  a  regulaUon  tax.  The  exemption  has 
nothing  to  do  with  the  necessity  for  requir- 
ing this  tax,  and  we  are  not  at  liberty  to 
presume  it  would  not  have  been  Imposed 
without  the  exemption.  We  hare,  no  right 
under  the  circumstances  and  history  of  this 
tax  to  say  that,  because  the  exemption  Is 
unconstitutional,  the  tax  would  not  have 
been  imposed.  The  purposes  for  which  it  is 
needed  are  just  as  necessary  and  Just  as 
pressing  with  or  without  the  exemption. 
The  exemption  does  not.  change  the  neces- 
sity for,  or  the  object  of^  the  tax,  or  the  in* 
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tnt  of  tlw  Lcglslatiin  In  reQuiilng  it  So 
ft  Is  not  annrmt  Uiat  tlw  exemption  wu 
the  Inducement  wUdt  amaed  the  LeKlalatnze 
to  Impoee  it.  The  tax  and  tlie  exonptlon 
are  not  so  doseljr  related  or  omnected  tbat 
tiie  tax  cannot  stand  and  tlie  exenq>tlon  Call 
wfthoot  doing  Tiidence  to  tbe  JegislatlTe 
Intent.  Because  tlie  exeniptlon  is  illegal 
does  not  change  the  general  object  and  pur- 
pose  of  the  Legislature  reQolrlng  Insurance 
companies  to  pay  a  regulation  tax.  If  tlie 
Legislature  bad  made  no  exemption,  and  car- 
ried oat  Its  object,  it  is  evident  It  would 
bare  required  a  regulation  tax.  We  believe 
the  tax  can  stand  without  the  imoonstltn- 
tlonal  part,  and  that,  when  the  invalid 
emptiou  is  exxranged,  tbe  act  is  still  oinra- 
tlve,  and  tbat  tbe  legislative  Intent  can  be 
carried  into  effect  without  the  exemption. 

If  the  section  stood  alone^  as  a  primary 
and  Independent  revenue  measure,  tbere 
would  be  force  In  the  contrition  that  tbe 
enactment  of  the  2  per  cent  tax  was  In- 
tended to  be  conUngent  upon  insurance  com- 
panies being  exempt  from  the  further  pay- 
ment of  taxes.  But,  as  we  have  said,  the 
2  per  cent,  tax  is  primarily  for  tlie  purpose 
of  niaing  necessary  funds  for  carrying  the 
fnsurance  act  into  effect,  and  would  have 
been  Just  as  necessary  witliont  the  exemp- 
tion. State  of  Iowa  t.  Santee,  111  Iowa,  1, 
82  N.  W.  44S,  S3  L.  B.  A.  763,  82  Am.  St 
Rep.  480;  N.  W.  Mut  Ins.  Co.  v.  Lewis  and 
Clarke  County,  28  Mont  484,  72  Fac.  982, 
98  Am.  St  Rep.  072. 

The  Judgment  is  affirmed. 

Affirmed. 

SGOirr,      not  parttelpatinfr 


(SI  Colo.  MX) 

In  re  SENATE  RESOLtmON  NO.  4. 
(Supreme  Court  of  Colorado.    Feb.  28,  1913.) 

l  cottbts  (i  208*)— advisobt  opinion  — 
Question  Subhittso  bt  Lcoiblatiiw— 
.  Acts  Held  Passed. 

The  constitutloDal  provfslOB  tbat  the  Su- 
preme Court  shall  give  its  opinion  ufion  im- 
portant questions  when  required  hj  tbe  Senste 
or  the  House  of  Representatives  was  Intended 
to  avoid  UQCODStitnUonal  legislation  by  deter- 
minlnr,  in  adTsnce,  the  vandlty  of  proposed 
sets,  bat  tbe  court  cannot  express  any  opinion 
SB  to  the  validity  or  effect  of  sets  purporting 
to  be  completed  lefislation,  since  nghta  may 
fasve  ariseu  under  them  which  should  not  be  de- 
termined ia  a  purely  ex  parte  proceeding,  and 
since  the  Legislature  canoot  call  for  a  con- 
struction of  acts  held  passed. 

[Ed,  Note.— For  other  cases,  see  Courts, 
Cent  Dif.  il  492,  493;  Dec.  Dig.  |  208.«1 

%  Statutes  (8  149" )— Repeal  —  Constitu- 
tional Restbictions — "Mbasube." 

Under  the  constitutional  amendment  known 
«■  **tbe  loftistlTe  snd  Referendum."  which  pro- 
vides thst  it  shall  not  be  constsrned  to  deprive 
the  General  Assembly  of  tbe  right  to  enact 
any  measure,  an  act  repealing  an '  act  is  a 


"measure,"  and  the  GeBsral  Assemldy  may  re- 
peal any  statute,  however  adopted  or  passed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  218;  Dee.  Dig.  I  149.* 

For  other  definitions,  see  Words  and  Fhras* 
es.  vol  8,  p.  7719.] 

3.  COHSTITDTIONAX.  I«aW    (I  70*)— JuniOIAL 

Powers— EHACTiann  or  Statutes- Rbteb- 

ENDUM— TlUE  OF  TAKIKO  ETFECT— "EHEB- 

OENCT  OLAUBE." 

Under  the  constitntioaBl  amendment  kaown 
as  "the  Initiative  and  Referendum,"  which 
provides  that  the  referendum  may  be  ordered 
except  as  to  laws  necesBary  for  tne  immediate 
preservation  of  the  public  peace,  health,  or 
safety,  the  question  whether  a  law  ik  of  such 
character  is  for  the  general  assembly  to  de- 
termine, and  its  declaration  to  that  effect  ^ 
tbe  body  of  a  proposed  act  1*  conclnsive  upon 
all  departments  of  government  and  all  par- 
ties in  so  far  as  It  abridges  the  right  to  in- 
voke the  referendum,  such  a  declaration  being 
a  part  of  the  act  which  may  be  passed  by  the 
majority  required  to  pass  any  act  ud  ut  no 
sense  an  emergency  clause  within  Const,  art, 
5,  I  19,  requiring  emergency  clauses  to  be  ex- 
pressed la  tbe  act. 

[Ed.  Note.— For  other  cases,  se«  Conatitu- 
tlooal  Law.  Cent  Dig.  S|  129-182,  187;  De& 
Dig.  i  ^0.*] 

4.  ConsnrunoNAi.  Law  (|  09*)— Advibobt 
QpiNzoNa— QuEsnoH  SumamD  bt  Leqib- 

LATURE. 

All  departments  of  government  are  of 
eqnal  constitutional  dignity,  and  tbe  legislative 
department  must  determine  tbe  question  of  its 
coDstitutional  duties  for  itself,  independent  of 
either  of  the  other  departments  of  the  govern- 
ment,  by  passing  such  legislation  as  in  its 
judgment  the  Constitutioa  requires;  and  hence 
an  answer  to  a  question  submitted  by  the  Sen- 
ate as  to  whether  any  duty  devolves  upon  the 
General  Assembly  under  a  constitntioQal  danse, 
or  whether  such  duty  bas  been  fully  performed, 
is  not  within  the  province  at  the  Supreme 
Court 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  I  128;  Dec.  Dig.  |  89;* 
Courts,  Cent  Dig.  |{  ^  4^ 

En  Bane.  Opinion  of  the  Supreme  Court 
in  response  to  questions  submitted  by  tbe 
Senate.  Questions  answered  In  part 

Tbe  honorable  Senate,  now  in  session,  bas 
submitted  questions  to  this  court  with  tbe 
request  that  It  give  its  opinion  upon,  and 
answer  thereto,  which  are  preceded  by  a 
resolution,  reciting,  in  substance,  that  tbe 
Twelfth  Session  of  tbe  General  Ass^bly 
passed  an  eight-hour  act  which  was  tbere^ 
after  declared  unconatitutioual;  that  at  the 
election  on  the  4th  day  of  November,  1902,  a 
constitutional  amendment  was  adopted  (sec- 
tion 25a,  art  6),  which  empowered  and  di- 
rected the  General  Assembly  to  provide  by 
law  for  a  period  of  employment  not  to  ex- 
ceed eight  hours  within  any  24  hours,  except 
in  cases  of  emergency,  where  life  or  prop- 
erty was  In  imminent  danger,  for  persons 
employed  In  underground  mines,  or  other  un- 
derground workings,  blast  furnaces,  smelters, 
and  any  ore  reduction  works,  or  branch  of 
Industry  or  labor  that  the  General  Assembly 
might  consider  Injurious  or  dangerous  to 
health,  life  or  limb,  and  to  prescribe  suitable 
penalties  for  the  violation  of  such  law;  that 
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at'tbe  Fifteenth  Session  of  the  General  As- 
sembly an  act  was  passed  providing  for  an 
eight-hoar  day  In  underground  mines  and 
nndergronnd  workings,  and  In  speclQed  ore 
reduction  works  (Laws  1905,  p.  284) ;  tbat  at 
the  Eighteenth  Session  of  the  Graeral  As- 
sembly an  act  was  passed  (Session  Laws 

1911,  p.  454)  which  declared  that  employment 
In  the  mines,  workings,  smelters,  and  other 
reduction  works  mentioned  in  the  title  was 
Injurious  to  health  and  dangerous  to  life  and 
limb ;  that  the  period  of  employment  of  men 
engaged  In  sucb  workings  and  reduction 
works  should  not  exceed  eight  hours  within 
any  twenty-four  hours,  except  in  cases  of 
emergency,  wher^  life  or  property  was  In 
imminent  danger,  and  prescribed  a  penalty 
for  a  violation  of  Its  provisions,  and  in  ex- 
press terms  repealed  the  act  passed  In  1905. 
The  act  of  1911  was  approved  June  2,  1911. 
It  did  not  contain  any  declaration  to  the 
effect  that  it  was  necessary  for  the  Imme- 
diate preservatioa  of  the  public  health  or 
safety. 

The  resolution  then  recites  that  on  the  3d 
day  of  August,  1911,  and  within  90  days  aft- 
er the  Eighteenth  General  Assembly  bad  ad- 
Joumed  for  the  session,  there  was  addressed 
to,  and  filed  with,  the  Secretary  of  State  a 
petition,  purporting  to  be  signed  by  the  req- 
uisite number  of  legal  voters,  asking  that 
the  1911  act  be  referred  to  the  people  for 
ratification  at  the  ensuing  general  election; 
that  thereafter,  and  on  the  2d  day  of  July, 

1912,  tb&e  was  addressed  to,  and  filed  with, 
the  Secretary  of  State,  a  petition,  purporting 
to  be  signed  by  8  per  cent,  of  the  legal  vot- 
ers of,  the  state,  requesting  that  there  be  sub- 
mitted to  the  people  at  the  next  regular  gen- 
eral election,  for  adoption  or  rejection,  a 
proposed  measure,  which  was  entitled  the 
same  as  the  act  of  1911,  except  that  Instead 
of  i;ecltlng,  "and  repeal  chapter  HQ  of  the 
Session  Laws  of  1905,  approved  March  21, 
1905,  and  all  other  acts  and  parts  of  acts  in 
conflict  with  this  act,"  it  recites,  "to  repeal 
all  other  acts  and  parts  of  acts  In  conflict 
with  this  act."  Section  1  of  this  proposed 
act  dedared,  in  substance,  that  employment 
in  all  underground  mines,  underground  work- 
ings, open  cut  workings,'  open  pit  workings, 
OP  directly  attending  the  reduction  works  or 
oT^  mentioned  In  tbe  title,  was  injurious 
to  health,  and  dangerous  to  life  and  limb, 
whenever  such  employment  was  contlnuonsly 
in  contact  with  noxious  fumes,  gases,  or  va- 
pors. By  the  next  section  it  was  provided 
that  the  perlod'of  employment  of  men  work- 
it^  in  all  underground  mines,  underground 
workings,  open  cut  workings,  open  pit  work- 
ings, or  dlrecUy  attending  the  redaction  works 
mentioned  in  tbe  title  should  not,  during  any. 
one  month,  exceed  an  average  .of  eight  hours 
within  any  twenty-four  houra^  whenever  such 
employment  was  contlnuoasly  in  contact  with 
noxious  fomee,  gases,  ta  vapors,  except  where 
life  or  property  was  in  Imminent  danger: 


The  act  then  provided  a  penalty  for  Its  vio- 
lation, and  purported  to  expressly  repeal  tbe 
act  of  1905  and  the  act  of  1911.  Both  these 
measures  were  published  by  the  Secretary 
of  State,  and  appeared  on  the  official  ballot 
at  the  general  election  In  November,  1912,  at 
which  time,  according  to  the  certificate  of 
the  canvassing  board  of  the  state,  twth  meas- 
ures were  adopted.  The  resolution  then  con- 
tinues: "And,  whereas,  no  proclamation  was 
made  by  tbe  Grovemor  as  to  the  adoption  or 
rejection  of  either  of  said  two  measures; 
and,  whereas,  uncertainty  exists  in  the  minds 
of  many  as  to  the  effect  of  said  election  on 
said  act  of  the  Eighteenth  Session  of  the 
General  Assembly,  approved  June  2,  1911, 
and  as  to  whether  or  not  the  said  act  is  now 
In  existence,  or  whether  or  not  It  has  been 
repealed;  and,  whereas,  the  Constitution  of 
the  state  of  Colorado  provides,  as  hereinbe- 
fore quoted,  that  'the  General  Assembly  shall 
provide  by  law,  and  shall  prescribe  snltable 
penaltlcb  for  the  violation  thereof,  for  a  pe- 
riod of  employment  not  to  exceed  el^ht  hours 
within  any  twenty-four  hours  (except  In  cas- 
es of  emergency  where  life  or  property  is  In 
Imminent  danger),  for  persons  employed  in 
underground  mines,  or  other  undergrouod 
workings,  blast  furnaces,  smelters;  and  any 
ore  reduction  works  or  other  branch  of  in- 
dustry or  labor  that  the  G^ieral  Assembly 
may  consider  injurious  or  dangerous  to 
health,  life  or  limb;*  and,  whereas,  a  ques- 
tion ^Ists  as  to  whether  or  not  the  daty 
thm  imposed  upon  the  General  Assembly 
has  been  carried  out,  or  whether  the  obli- 
gation and  duty  thus  imposed  on  the  General 
Assembly  still  exists;  and,  whereas,  the 
members  of  this  session  of  tike  General  As- 
sembly are  desirous  of  performing  any  duty 
that  may  have  devolved  upon  them  by  the 
Constitution;  and,  whereas,  there  has  been 
introduced  ixt,  ■  the  pneent  session  of  this 
House,  and  Is  now  pending,  an  act  in  the 
words  and  figures  foUowldg,  to  wit:  'Sen- 
ate Bill  No.  47  (By  Senator  BeUesfleld)."* 
The  title  then  recites  that  It  is  a  bUl  to  reg- 
ulate and  limit  hours  of  employment  in 
mines,  specified  workings  connected  there- 
with, reduction  works  named,  and  coke  ovens, 
and  to  declare  certain  employments  Injurious 
to  health  and  dangerous  to  life  and  limb ;  to 
provide  a  pmalty  for  Its  violation;  to  re- 
peal the  eight-hour  law  of  1905;  to  repeal 
the  eight-hour  act  submitted  1^  luitiatlTe  pe- 
tition at  the  last  November  election;  and 
to  de<daft  that  the  act  is  a  law  neceaaary  fbr 
the  immediate  preservation  ot  the  public 
health  and  safety,  and  shall  be  In  effect  from 
and  after  its  passage,  and  to  repeal  all  other 
acts  and  parts  of  acts  In  conflict  vpitfa  it 
Section  1  of  this  proposed  act  declares  that 
employment  in  tbe  mines,  reductlim  woite 
and  ovens  mentioned  In  the  title,  Is  Injurlons 
to  liealth,  and  dangraous  to  life  and  Umb. 
By  section  2  it  is  provided  that  the  period 
of  employmwt  of  man  vof  hint  in  sndi  mlnss 
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or  workJiw  eonneeted  therewith,  and  re- 
dnctton  works  and  ovens  mentioned  In  the 
titl^  shall  not  exceed  ^ht  hours  within  any 
twent7-fonr  hours,  &Kevt  in  cases  df  emer- 
gmcy,  where  life  or  ptopetty  Is  in  Imminoit 
daiu^.  By  section  8  a  penalty  is  provided 
for  Che  violation  of  tiie  act  By  the  sec- 
ti<m8  following  It  is  provided  that  the  elgbt- 
fconr  law  of  iS06  and  the  act  submitted 
through  initiative  petition  at  the  last  sen- 
era!  Section  in  November,  1912,  are  repealed, 
and  that  any  adoption  of  the  latter  was  an- 
nulled and  should  be  held  for  naught,  and 
that  any  and  all  other  acts  and  parts  of  acts 
In  conflict  wltb  the  present  proposed  act  of 
the  Nineteenth  Session  of  the  General  As- 
sembly are  repealed.  Sections  0  and  7  of 
the  proposed  act  are  as  follows: 

"Sec  6.  It'  la  hereby  declared  and  enacted 
that  this  present  act  Is  a  law  necessary  for 
the  inunedlate  preservation  of  the  public 
health  and  safety. 

.  "Sec  7.  In  the  opinion  of  the  General  As- 
sembly an  emergency  exists;  therefore,  this 
act  shall  take  effect  and  be  in  force  from 
and  after  Its  passage." 

The  resolution  then  continues:  "And 
whereas,  the  Constitution  of  the  state  of  Col- 
orado provides  that  the  Supreme  Court  shall 
give  its  opinion  upon,  important  questions 
upon  solemn  occasions,  when  required  by  the 
Senate  or  the  House  of  Representatives ;  and, 
whereas,  there  has  been  much .  contention, 
strife,  agitation  and  controversy  throughout 
the  state  of  Colorado  for  many  years  over  the' 
eight-hour  question,  .and  It  Is  of  the  highest 
importance  to  the  people  that  &I1  such  ques- 
tions be  speedily  settled  and  determined; 
now,  therefore,  be  it  resolved  by  the  Senate 
of  the  Nineteenth  Session  of  the  General  As- 
sembly of  t^e  state  of  Colorado,  that  the 
Supreme  Court  of  the  state  of  Colorado  be, 
jand  it  la  hereby  requested,  to  give  Its  opinion 
upon,  and  In  answer  to  the  following  ques- 
tions: (1)  Was  the  said  act  approved  June 
2t  iSHt  such  an  act  as  could  be  referred  to  a 
.rote  of  the  people  at  the  November,  1912, 
election  upon  a  referendum,  petition?  ^)  If 
jthe  said  1011  act  of  the  General  Assembly 
was  a  measure  that  could  be  referred  by  a 
Teferendinn  petition,  could  thete  I^^ly  be 
sid>mitted  to  the  people  by  Initiattve  petition 
at  the  same  election  another  measure  con- 
taining a  danse  repealing  said  1911  act?  In 
other  wends,  was  It  legal  when  the  1011  act 
was  to  be  ratified  or  reJectiBd  at  the  election, 
to  also  submit  at  said  election,  by  InitlatlTe 
petition,  a  measure  rcswallng,  or  attenQ)ttnK 
to  r^>eal,  a  measure  which  the  people  were, 
at  said  election,  to  ratify  or  reject,  and 
what  was  the  legal  effect.  It  any,  of  said  re- 
pealing clause  in  said  initiative  measure? 
(3)  What  was  the  legal  effect  of  both  said 
InitlatlTe  measure  and  said  reftered  act  re- 
ceiving a  majority  vote  at  the  same  elec- 
tion? Did  both  of  said  measures  become  the 
law,  or  only  one  of  them,  and  If  only  one  of 


them,  irtdeh  one?  Is  tSiere  now  'any  duty 
devolving  iqpon  tAe  Ganeral  Assemblyi-  under 
the  coDStltatloaal  clause  hereinbefore  quot- 
ed, or  has'the  duty  of  the  Genwal  Assembly 
beoi  fnlly  pttfbrmedr* 

This  resolution  and  the  foregoing  lnterrog< 
stories  were  aocompanlsd  by  a  cerUflcate. 
stating  that  the  resolution  had  bean  duly 
adopted  by  the  Senate  and  that  the  proposed 
act  mentlimed  In  the  resolutloii  which  the 
Senate  now  has  under-  consUeratiott  and  Is 
designated  Soiate  Kll  47  has  paiteed  sec6nd 
reading. 

s 

Fred  If^arrar,  Attyi  Gen.,  Francis  E.  Bouck, 
Deputy  Atty.  Goi,,  and  Henry  A.  Dnbbs  and 
Horace  N.  Hawkins,  both  of  Denver,  Harry 
B.  Tedrow,  of  Boulder,  and  JtAn  H.  Gabriel, 
of  Denver,  amid  curiae. 

.  VEIL  CT7RIAM.  From  the  forcing  reso- 
lution It  is  evident  the  honorable  Senate  Is 
confronted  with  an  anomalous  situation, 
from  the  fact  that  it  appears  two  acta  are 
upon  the  statute  books  upon  the  qame  sub- 
ject, both,  apparently,  adopted,  the  initiated 
one  containing  a  repealing  clause  which  cre- 
ates uncertalpty,  and  that  the  Senate  has  un- 
der conslderatiou  a  proposed  act  on  the  same 
subject,  which,  has  passed  second  reading, 
the  purpose  of  which  is  tb  take  the  place  of 
both  the  others,  and  that  from  the  questions 
propounded,  though  not  directly  expressed, 
it  is  the  desire  of  the  Senate  to  pa&s  an  act 
which  cannot  be  successfully  attacked  for 
any  of  the  reasons  which  tbe  first  three  ^nes• 
tlons  Impliedly  suggest,  provided  It  has  au- 
thority to  do  so  In  such  manner  as  will  pi^e- 
venl  the  situation  now  presented  from  being 
repeated  In  the.  future.  We  think  we  are 
Justifled  In  deducing  this  conclusion  trqi^ 
the  fact  that.  If  the  Senate  were  not  in 
doubt  regarding  its  authority  in  the  ptem- 
Ises,  the  proposed  act  would  be  passed  in  due 
course,  for  by  so  dolhg  the  twQ  acts  men- 
tioned would  be  repealed,  their  validity,  so 
far  as  the  future  la  concerned,,  no  longer 
open  to  question;  and  In  tlielr  place  there 
would  be  hnt  one  act,  the  vaUdltyVpf  which, 
oq^  the  Bcwe  oi!  its  passage,'  wotild  .be  unas- 
sailable. 

[I]  We  think  this  presents  the  question  of 
the  constitutionality  of  the  proposed  act  In 
particulars  we  shall  later  consider,  wltliin 
the  ctmstltutlonal  xwovislon  under  which  the 
resolution  and  questions  have  beat  sulnnlt- 
ted,  the  purprae  of  which  was  to  have  un- 
constitutional legislation  avoided  having 
the  validity  of  proposed  acts  ^termlned  In 
advance.  In  re  Senate  BUI  6t^  District  A^ 
tomeys,  12  Oolo.  466,  21  Pac  478.  We  can* 
not  express  any  opinion  with  respect  to  the 
validity  of  the  referred  and  Initiated  acts, 
whicli.  If  dther,  is  in  force,  or  when  they 
took  effect,  or  what  was  the  legal  ^Eect  of 
the  repealing  clause  in  the  Initiated  meas- 
ure, for  the  reason  that  both  purport  to  be 
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coiiQjleted  legislation,  that  under  tbem  rights 
oiay  bave  arisen  or  attached  which  should 
not  be  determined  In  a  purely  ex  parte  pro- 
ceeding; and  for  the  farther  reason  that, 
80  tar  as  the  validity  of  legislation  1b  InTolv- 
ed,  In  response  to  legislatlTe  qaestions,  It  is 
confined  to  proposed  acts,  In  order  that  un- 
constitutional legislation  may  be  avoided, 
and  cannot  call  for  a  construction  of  acts 
already  passed.  The  results  which  would 
follow  any  other  rule  demonstrate  that  the 
validity  of  completed  legislation  cannot  he 
made  the  subject  of  legislative  inquiry; 
otherwise,  this  court,  at  the  request  of  the 
le^Iative  department,  could  be  called  niwn 
to  determine  the  validity  of  any  number  of 
acta  which  have  been  upon  the  statute  boc&s 
for  many  years,  and  under  which  rights,  pub- 
lic and  private,  have  attached. 

That  we  should  not  determine,  in  any  re- 
spect, the  Talldi^  of  the  referred  and  Ini- 
tiated acts,  however,  does  not  prevent  us 
from  famishing  the  information  at  least  Im- 
pliedly sought  which  wUI  enable  the  honor- 
able Senate  to  clmr  the  situation.  The  pro- 
posed act  e^vessly  repeals  the  act  of  1905, 
and  also  the  one  initiated,  and  all  other 
acts  tn  conflict  therewith.  There  can  be  no 
qnestiim  about  the  authority  to  z^ieal  the 
act  of  1905. 

[2]  The  question  regarding  the  power  to 
repeal  the  Initiated  and  referred  acta  (If 
It  can  be  said  the  l&tttT  Is  Included  In  the 
general  repealing  clause)  turns  upon  a  con- 
stmcUon  of  the  constitutional  amendment 
usually  spoken  of  as  "the  Initiative  and  Ref- 
erendum." That  Is,  dora  this  provlsltm  pre- 
vent the  General  Assembly  ftom  rqtealii^ 
an  Initiated  set,  or  one  which  has  been  re- 
ferred? We  tblnk  not,  for  It  «pressly  pro- 
vides: "Tb\a  section  shall  not  be  constnied 
to  deprive  the  General  Assembly  of  the  right 
to  enact  any  measure."  This  language  Is 
broad  and  comprehmslve.  An  act  repealing 
an  act  Is  a  measure,  and,  as  the  General 
Assembly  la  not  deprived  of  the  rl|^t  to 
enad;  any  measure.  It  clearly  has  the  power 
to  repeal  any  statute  law,  howevw  adopted 
or  passed. 

£t]  The  next  question  ^  Can  the  General 
Assembly  lawfully  prevent  the  iwopoeed  act 


from  being  referred  by  the  declaration  ctm-i 
talned  In  section  6  thereof?  To  answer  this, 
reference  must  again  be  had  to  the  constita- 
tional  provision  mider  consideration.  It 
provides  that  the  power  reserved  designated 
the  "Beferendum"  "may  be  ord^^d,  exc^ 
as  to  la'  <  necessary  for  the  immediate  pres- 
ervation of  the  public  peace,  health  or  safe- 
ty." Whether  a  law  Is  of  this  character  1b 
for  the  General  Assembly  to  determine,  and, 
when  it  so  determines,  by  a  declaration  to 
that  effect  in  the  body  of  a  proposed  act,  we 
are  of  the  opinion  that  such  declaration  Is 
conclusive  upon  all  departments  Qf  govern- 
ment, and  all  parties.  In  so  far  as  it  abridges 
the  right  to  invoke  the  referendum.  Su^ 
a  declaration  is  a  part  of  the  act,  and  may 
be  passed  the  majority  required  to  pass 
any  act,  and  is  In  no  sense  an  emergency 
clause,  as  contemplated  by  article  5,  8  10- 

[4]  As  to  the  fourth  question,  It  Is  not  In- 
our  judgment  within  the  province  of  this 
court  to  say  whether  or  not  the  General 
Assembly  has  performed  the  duties  Imposed 
by  the  Constitution.  All  departmento  of 
government  stand  on  an  equal  plane,  and  are 
of  equal  constitutloDal  dignity.  The  Consti- 
tution defines  the  duties  at  each.  Neither 
can  call  the  oUiers  directly  to  account  for 
actions  within  their  prorlncew  and  so  It  fal- 
lows that  the  judicial  cannot  say  to  the  1^ 
Islatlve  d^artment  that  It  has,  or  has  not, 
performed  Us  constitutional  duties;  that 
the  legislatlTe  departmoit  must  determine 
for  Itself,  Independent  of  either  of  the  other 
departments  of  govemmwt,  by  passing  such 
legislation  as.  In  Its.  judgment,  the  Constitu- 
tion requires.  The  views  we  have  expressed 
are  simply  intended  to  aid  the  Genoal  As- 
sembly In  solving  this  Important  question. 

In  conclusion,  we  add  that  this  court  wHl 
always  take  pleasure  In  rradwlng  to  eadi 
house  of  the  General  Assembly  such  assist* 
ance,  under  the  constitutional  provision  by 
virtue  of  which  the  honorable  Sowte  has 
propounded  the  interrogatories  amsldered, 
as  shall  be  consistent  with  Its  position  as  a 
separate  and  independent  branch  ot  our 
state  government,  and  in  harmony  with  what 
Is  deoned  a  sound  ei^tosltlcni  of  the  Constl* 
tutlon — the  paramount  law  of  the  state. 
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BURNHAM  T.  WASHINGTON  MAOHIN- 
ERY  DEPOT. 

(Supreme  Conrt  of  WashiDgton.   Uaich  4, 
1913.) 

WOBK   AND   LaBOB  ({  6*)— E^VIOSS— BKLA- 

noN  Bktween  Partus. 

IiiToIuutary  proceedings  Ut  tMnkraptcf 
were  lustitnted  ftsainBt  plaintiff  after  ttis  pur- 
chase of  machinery  from  defendant,  under  a 
conditional  contract  of  sale,  whicb  provided 
that  the  propert7  might  be  retaken  if  plaintiff 
neglected  to  take  firoper  care  of  it  TJpon  the 
threat  of  the  receiver  to  discharge  the  watch- 
man, defendant  wrote  plaintiff  that  it  desired 
him  to  keep  luperTision  over  the  property  until 
it  could  fcet  matters  straightened  out  with  H., 
who  claimed  under  a  contract  with  plaintiff. 
Held  that,  as  plaintiff  still  claimed  under  the 
contract  of  sale,  this  letter  was  no  baria  for 
recovery  by  plaintiff  from  defendant  on  a  qnan- 
tnm  memit  for  services  as  caretaker;  plaintiff 
beiDK  iMund,  under  the  contract  of  sale,  to 
take  care  of  the  property. 

[Ed-  Note.— For  other  cases,  see  Work  and 
Labor.  Cent  Dig.  |  11;  Dec.  Dig.  1  6.*] 

Dowrtment  1.  A^ieal  from  Superior 
GoDrt;  Thurston  County;  Jobn  R.  Mitchell, 
Judges 

Action  by  H.  A.  Bomham  against  the 
Washington  Machinery  Depot  From  a  judg- 
ment for  plalntlfF.  defendant  appeals.  Re- 
versed, and  cause  ordered  dismissed. 

HnfTer,  Hoyden  &  Hamilton,  of  Tacoma, 
and  Frank  G.  Owings,  of  Olympia,  for  ap- 
pellant. Ttaos.  M.  Yance,  Harry  L.  Parr,  and 
Troy  &  Stnrdevant,  all  ot  Olympia,  for  re- 

MOUNT.  J.  This  action  was  brought  bj' 
the  plaintiff  to  foreclose  a  lien  claim  of  $2.- 
150  upon  a  certain  lot  of  sawmill  machinery. 
The  lien  claim  is  based  upon  a  quantum 
meruit  account  for  alleged  services  perform- 
ed by  the  plaintiff  at  the  request  of  the  de- 
fendant, between  September  8, 1909,  and  No- 
vember 18,  1910,  as  watchman  and  caretaker 
of  the  machinery.  Upon  the  trial  of  the 
case  a  Jndgment  and  decree  of  foreclosure  in 
the  sum  of  $1,820.40  was  entered  In  favor 
of  the  plaintiff.  The  defendant  has  appealed. 

The  substantial  facts  are  that  the  mill  ma- 
chinery was  delivered  by  the  defendant  to 
the  plaintiff  in  May,  1906,  and  October,  1907, 
nnder  two  contracts  of  conditional  sale. 
These  contracts  provided  that  the  title  to  the 
property  should  remain  in  the  defendant  un- 
Ul  paid  for  by  the  plaintiff.  The  plaintiff 
did  not  pay  for  the  property,  but  remained 
In  possession,  using  It,  until  July  SO,  1009. 
On  that  day  involuntary  proceedings  in  bank- 
ruptcy were  instituted  in  the  United  States 
District  Court  for  the  Western  district  of 
Washington  against  the  plaintiff  by  certain 
creditors.  A  receiver  was  appointed,  who 
took  immediate  possession  of  the  property 
and  placed  a  watchman  in  charge.  At  that 
time  the  receiver  had  no  funds  available  to 
pay  the  watchman.  The  defendant  and  oth- 
er creditors  advanced  money  to  pay  for  a 


watdmum  fen  one  month.  At  the  end  of 
that  month,  nam^,  Angust;  1908,  the  dfr 
fendant  refused  to  advanoo  more  money  to 
the  receiver,  who  threatened  to  discharge 
the  watchman.  Three  days  later,  on  Septem- 
ber 8, 1908,  the  defoidant  wrote  to  the  plain- 
tiff a  letter,  as  follows:  "Mr.  H.  A.  Bum- 
bam,  Bainler.  Wash.— Dear  Sir:  We  note 
that  tiie  watchman,  Mr.  Lawrence,  has  been 
let  out,  and  we  trust  that  you  wilt  keep  some 
sort  of  superrlston  over  this  property  of 
ours  until  such  time  that  we  can  get  mat- 
ters straightened  out  between  oursetveB  and 
Mr.  Hill.  It  is  our  intention  to  at  once  take 
some  steps  in  regard  to  the  matter  contained 
In  the  affidavit  given  your  attorn^  by  ns, 
and  we  would  like  to  have  your  attwney  call 
on  Mr.  F.  A.  Hnffer  at  his  ofBce  In  the  Bank 
of  Commerce  Bldg.,  this  city,  and  confa  with 
him  In  reference  to  that  matter.  It  would 
also  be  well  to  have  yon  present  at  the  same 
time  In  order  to  verify  any  atatemento  made 
In  the  affidavit,  as  well  as  to  give  onr  at- 
torney any  further  information  ttiat  he  may 
need.  Tours  truly,  Washington  Machinery 
Depot,  1^0.0:  Bosse,  President"  The 
watchman  was  not  dischai^ed  at  that  time, 
but  was  contlnned  by  the  receiver  and  sub- 
sequently by  the  trustee  In  bankruptcy;  and 
the  custody  of  the  property  remained  in  the 
possession  of  the  United  States  District  Court, 
through  its  trustee,  until  July  14, 1910,  when, 
by  order  of  that  court,  it  was  abandoned  as 
"burdensome."  The  plaintiff  was  then  In 
possession  of  the  property.  On  September 
20,  1910,  the  defendant  notified  the  plaintiff 
that  he  (defendant)  bad  sold  some  of  the 
trucks;  but  the  plaintiff  refused  to  deliver 
possession  to  the  purchaser.  Soon  after  that 
time  the  plaintiff  made  demand  upon  the  de- 
fendant for  compensation,  at  the  rate  of  9150 
per  month,  as  caretaker,  from  September  3, 
1909,  to  the  date  of  the  demand  In  Septem- 
ber, 1910.  The  defendant  refused  to  pay  * 
this  demand,  for  the  reason  stated  that  plain- 
tiff was  interested  in  the  property  as  a  pur- 
chaser, and  that  there  was  no  employment 
of  the  plaintiff  by  the  defendant  On  No- 
vember 18,  1910,  the  defendant  was  proceed- 
ing to  retake  possession  of  the  machinery 
imder  the  terms  of  the  contract  of  condition- 
al sale.  On  the  next  day  tMa  claim  of  lien 
sued  upon  was  filed  in  the  ofl3ee  of  the  coun- 
ty auditor,  and  this  action  was  at  once  be- 
gun to  foreclose  the  Hen  claim,  and  to  re- 
strain the  removal  of  the  property.  A  re- 
straining order  was  Issued  in  the  case. 

Several  questions  are  presented  upon  the 
record ;  but  It  seems  so  clear  that  there  was 
no  contract  of  employment  that  we  shall  not 
consider  any  other  question.  The  possession 
of  the  property  was  delivered  to  the  plain- 
tiff under  conditional  sale  contracts.  The 
title  was  reserved  In  the  vendor.  It  was  the 
duty  of  the  plaintiff  to  take  care  of  the 
property  while  it  was  In  his  possession.  The 
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contract  so  provldeB;  for  It  says,  "If  plaln- 
tUf  shall  fall  or  n^lect  to  take  proper  care 
of  any  of  said  property."  tbe  defendant  may 
take  possession,  etc.  When  the  possession 
of  the  property  was  taken  from  the  plaintiff 
by  the  bankruptcy  proceedings,  and  when 
the  defendant  supposed  the  watchman  for 
the  receiver  In  bankruptcy  was  about  to 
leave  the  property  without  protection,  tbe 
latter  wrote  the  letter  above  quoted,  stating: 
"We  note  that  tbe  watchman,  Mr.  Lawrence, 
has  been  let  wt,  and  we  trust  that  you  will 
keep  some  sort  of  supervision  over  this  prop- 
erty of  ottrs  until  such  time  that  we  c&d 
get  matters  stralgbtened  out  between  our- 
stires  and  Mr.  Hill."  Mr.  HUl  was  interest- 
ed In  the  property  by  reason  of  the  contract 
with  the  idaintlff.  This  was  clearly  not  a 
eootract  of  employment  The  letter  called 
upon  the  plaintiff  to  do  only  what  he  was 
bound  to  do  under  the  conditional  sale  con- 
tract with  the  defendant  If  the  defendant 
at  that  time  had  resumed  possession  of  the 
property,  so  that  the  plaintiff  had  been  re- 
leased entirely  fttm  the  contract  and  bad 
no  fortber  Interest  In  the  property,  some 
daHn  might  thereafter  have  been  reasonably 
made  for  services  as  caretaker ;  but  stich  is 
not  the  fact  The  plaintiff  claimed  under 
this  conditional  sale  contract  'until  the  lost 
and  refused  to  permit  the  defendant  to  take 
possession  of  or  to  remove  the  property.  In 
short,  the  plaintiff  does  not  contend  that  the 
oondlUonal  sale  contract  bad  been  rescinded, 
or  tbat  the  property  had  been  redelivered  to 
the  plaintiff.  Until  that  occurred,  tbe  de- 
fendant held  the  title,  while  the  plaintiff 
faeld  poeseailon,  and  was  bound  to  care  fox 
the  pnvert}-  while  in  bla  possession.  There 
Is  notbing  In  the  record  or  the  letter  which 
ahowa  an  on^oymont  of  the  plaintiff  by  the 
defmdant  for  wages. 

The  judgment  la  reversed,  and  tba  cause 
ordered  dismissed 

GROW.  O.  J.,  and  PARKER,  CHADWIGK, 
and  GOSB,  SJ^  concur. 


(n  wmh.  »} 

PBTBBSON  T.  SMITH  ct  aL 

(Supreme  Gonrt  of  Waihingtm.    Feb.  24, 
1»13.> 

1.  Afpsal  and  BaaoB  (|  ^*)— Psesuicf- 

TIONS. 

.  The  Supreme  Court  must  presume  that  the 
trial  court  tried  the  case  npon  the  issnes  made 
by  the  pleadings. 

[Ed.  Note.— For  other  ea8«,  see  Appeal  and 
Error,  Cent  Dig,  U  372»-8784;  Dec  Dig.  { 
»25.*J 

Accord  and  SAnsrACXtoir  ^  2*)  — Evi- 
dence. 

Where  it  was  agreed  that,  if  plaintiff  took 
over  a  certain  contract  and  lost  money  thereon, 
defeodanta  would  pay  him  (ISO  a  month  for  hia 
services  in  executing  tbe  contract,  and  ptaintiff 
thereafter  accepted  a  sum  in  itettlemeQt  for  siic^ 
ftervlces,  it  was  an  admiasloQ  of  a  loss  on  the 


contract,  and  tbat  there  was  nothing  doe  Uiere- 
on,  and  constltated  an  aocord  and  satiafMtioii, 
so  as  to  bar  any  zecoveiy  on  tbe  contract 

[Ed.  Note.— For  other  caaes,  see  Accord  and 
Satiafaction.  Gent  Dig.  {IM^  8S;  Dec  T3ig. 

Departmmitl.  Ai^^eal  from  Snperlor  Court, 
King  County ;  John  F.  BCaln,  Judge. 

Action  1^  August  Peterson  against  Grant 
Smith  and  another,  doing  business  as  Grant 
Smith  &  Oo.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  AlBrmed. 

Jas.  Elefer,  of  Seattle,  fior  appellant  Fred 
W.  Drickra  and  Randolph  B.  Btlbert;  botb 
of  Seattle,  for  ressMndenti. 

.  CHAD  WICK,  J.'  Suit  Upon  oontiact  Do- 
foise,  an  accord  and  aadsfacUon.  Fiom  a 
Judgmoit  In  favor  of  defmdants,  plaintiff 
has  appealed,  reding  npon  the  principle  laid 
down  in  Seattle,  Renton  *  Southern  By.  Ok 
V.  Seattlfr^coma  Power  Co.,  63  Waab.  639. 
116  Pac.  289.  It  la  tberft  held  that;  where 
there  are  several  itrais  of  account;  tiie  pay- 
ment of  a  liquidated  debt  and  agreed  iton 
does  not  satisfy  an  nnliqnidated  Item  or 
debt,  upon  the  theory  tbat  there  la  nothing 
left  to  operate  as  a  consideration  for  the  ac- 
cord and  satisfaction.  To  sustain  hla  con- 
tention plaintiff.  In  bis  brief,  aa  well  as  In 
the  UU  of  exceptions,  nndratakes  to  make  ft 
clear  that  plaintiff  had  three  aerate  con- 
tracte  with  .the  defendants ;  tbat  only  one 
of  them  la  or  conld  be  affected  by  the  accord 
and  satisfaction.  Notwithstanding  the  wit- 
nesses have  been  made  to  speak  of  three  cod- 
tzacta  in  the  bin  of  exceptions,  we  think  the 
caae,  wbm  viewed  In  tlie  light  of  tbe  plead- 
ings, will  not  bear  that  construction. 

[1  ]  Plaintiff  sets  out  a  contract  to  do  cv- 
tain  work,  and  as  a  part  of  Uie  aame  cause  of 
action  says:  "In  addition  thereto,  the  plain- 
tiff performed  the  following  work  not  em- 
braced in  his  aforesaid  contract"  He  then 
sets  out  four  Items  of  work  and  service 
whl<^  he  says,  were  made  necessary  In  tbe 
proper  execution  of  bis  contract  These 
ItMUB  were  denied,  and  were  propwly  treat- 
ed as  Issuable  under  tbe  pleadings ;  the  ob- 
vious question  being  wheth^  they  were  a 
part  of  the  main  contract  We  must  pre- 
sume that  the  court  tried  the  case  np<bi  the 
Issues  made  by  the  pleadings,  and  so  presum- 
ing we  find  that  there  was  an  accord  and 
satls&ctloD  of  all  differences  existing  be- 
tweoa  the  parties. 

[f]  The  amount  alleged  to  have  beat  paid 
In  accord  and  satlsfacticm  of  all  claims  ex- 
isting between  the  parties  Vas  the  sum  of 
(560.80.  The  payment  la  evidenced  by  re- 
ceipt, saying  that  it  is  *Tn  fuU  for  all  work 
on  north  trunk  sewer  to  date."  Although 
the  bill  ot  exceptions  Is  not  complete  upon 
this  point  there  Is  enough  In  the  pleadings 
and  brleft  to  warrant  us  in  sayii^  tbat  this 
sum  was  giv^  in  payment  of  a  monthly  sal- 
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aJT.  and  was  provided  as  a  part  of  the  brig- 
loal  contract  between  the  plaintiff  and  the 
defendants.  The  defendants  alleged  that  tt 
was  agreed  that,  If  plaintiff  took  over  a  cer- 
tain contract  and  made  a  loss  thereon,  the^ 
would  in  any  event  pay  him  $160  per  month. 
Ixtoklng  at  the  case  In  this  light,  the  money 
paid  wonld  not  be,  as  plaintiff  now  contoids, 
a  liquidated  sum;  It  would  only  be  due  in 
case  of  a  loss,  and  the  acceptance  of  It  wonld 
not  bring  plaintiff  within  the  rule  be. relies 
upon.  He  is  entitled,  eitber  to  a  recovery 
upon  his  contract,  or  his  salary  in  case  of  a 
loss.  He  was  not  entitled  to  the  salary  in 
any  event  He  has  accepted  his  salary,  and 
such  acceptance  implies  the  tmth  of  the  al- 
legations contained  in  the  answer  of  the  de- 
fendants that  there  was  a  loes  upon  his  con- 
tract 
Judgment  aflBrmed. 

GROW,  C  J.,  and  OOBB;  PARKEB,  and 
MOUNT,  JJ^  concur. 


cn  WMh.  stt) 

STATE  T.  HANLON. 

(Supreme  Ooort  of  Washington.   March  8; 

1»13.>  . 

I'&BCEirr  <{  6S*)— SornciEWCT  or  Btidbucb. 

Evidence  held  to  sustain  a  conviction  of 
grand  larceny. 

riSd.  Note.— For  other  cases,  see  Larcieny, 
Cent  Dig.  I  160;  Dec.  Dig.  |  fei.*] 

Department  1.  Appeal  from  Superior  Oonrt, 
King  County;  J.  T.  Ronald,  Judga 

Herbert  h.  Hanlon  was  convicted  of  grand 
larceny,  and. he  appeals.  Affirmed. 

wm  H.  TbMDpson,  of  Seattle,  for  appel- 
lant John  P.  Mnrphy,  Hugh  M.  Caldwell, 
and  H.  ^  Butter.  aU  of  Seattle^  for  the 
Sta1& 

PABKER,  J.  The  defendant  was  conTlet* 
ed  of  016  crime  of  grand  larceny  In  fbe  sQ' 
perlor  cdort  for  K!o^  ooonty,  and  sentenced 
to  Imprlaonmeut  in  tike  state  refMmatory, 
from  whkA  conviction  and  sentence  he  has 
an>enled  to  tl^  court 

Tbe  only  contention  here  made  by  appel- 
lant's cotmsei  Is  that  the  evidoice  was  not 
snfiMent  to  justify  the  verdict  of  tbe  jnry. 
This  question  was  first  raised  In  the  trial 
court  by  motion  for  a  new  trial ;  1ha*e  being 
no  motion  for  nonsoit  or  directed  verdict 
upon  tbe  trlaL  The  evidence  introduced 
apcm  tile  trial  was  in  many  particnlars  In 
serious  conlHct  However,  a  painstaking 
reading  of  tbe  entire  record  convinces  us 
that  there  was  competent  erldoice  produced 
before  the  jury  warrantli^  them  In  believ- 
ing the  following  facts  to  be  established: 

It  Is  conceded  that  the  goods  In  question 
were  stolen  by  smne  person  or  persons  on  or 
about  Sunday,  January  28.  1912,  from  a 
room  in  a  Seattle  business  block  occupied 


by  the  owners  of  the  goods,  Mr.  and  Mrs. 
Douglas.  The  goods  stolCT  were  furs  and 
some  small  articles  beloi^g  to  Mrs  Doug- 
las, and  a  dress  suit,  two  white  vests,  and 
an  overcoat  of  Mr.  Douglas.  At  that  time, 
an^  for  some  time  previous  thereto,  appel- 
lant had  been  engaged  in  newspaper  work, 
and,  by  permission  of  a  tenant  of  an  adjoin- 
ing room,  used  his  room  occasionally  during 
evenings  and  on  Sundays.  Appellant  did 
typewriting  and  mimeograph  work  there  at 
those  tlmee,  in  making  out  bis  reports  to  tbe 
various  newspap^  to  which  he  was  fur- 
nishing material  for  publication.  He  did  not 
have  a  key  of  bis  own  to  tbe  room,  but 
would  get  the  key  from  time  to  time  flrom 
the  tmant  occupying  It,  as  occasion  might 
require.  He  procured  the  key  ajid  occiutied 
the  room  on  Saturday  and  Sunday  afternoon 
and  evenings  of  the  27th  and  28th  of  Jan- 
uary, and  also  probably  occupied  It  Monday 
evening,  tbe  29th,  though  this  is  not  entirely 
clear  from  the  evidence.  He  was,  however, 
seen  to  leave  the  bnlldlng  on  that  evening. 
There  is  a  door  leading  from  this  room  into 
the  adjoining  room  occupied  by  Mr.  and  Mrs. 
Douglas.  In  what  manner  this  door  was 
locked  or  fastened  It  does  not  appear,  but, 
in  any  event,  there  was  nothing  in  common  - 
between  the  people  occupying  the  different 
rooms,  and  neither  bad  any  occasion  to  -pass 
through  this  door;  each  room  having  access 
to  the  hall  of  the  building  through  an  outer 
door  of  its  own.  Mr.  and  Mrs.  Douglas  dis- 
covered the  theft  on  the  following  Wednes- 
day, January  31st.  They  had  been  absent 
from  their  room  since  Friday  evening,  Jan- 
nary  26th.  Dnrlng  this  time,  and  for  some 
time  thereafter,  appellant,  his  mother,  and 
a  younger  brother,  named  Howard,  made 
their .  home  in  an  apartment  house  in  the 
city;  their  apartment  b^ng  leased  in  the 
name  of  appellant,  who  vna  practically  the 
bead  of  the  family.  He  is  26  years  old,  and 
his  brothor  Howard  Is  IT-  years  old.  On 
February  2l8t  most  of  the  goods  were  found 
by  an  oflkier  while  executing  a  sear^  war- 
rant In  the  apartment  oocnpled  by  appellant, 
his  mother,  and  brother.  The  larger  part 
ot  the. goods  were  ftmnd  In  a  titoset  of 
the  apartment  Some  of  ttie  smalla  things 
were  found  In  a  bureau  In  the  room  ocea- 
pled  by  Mrs.  Hanlon.  A  pair  of  shoes  and 
an  art  bag  were  produced  by  appellant  from 
the  room  occupied  by  Howard.  The  two 
white  vesta  were  also  produced  by  appellant 
It  la  not  clear  flrom  just  n^ben  he  got  tbem. 
They  had  iirevlonsiy  been  seat  away  and-  re* 
turned  with  the  family  laundry.  A  silver 
purse  was  taken  from  Mrs.  Hanlon,  or  rather 
given  to  the  officer  by  ber  v^on  demand,  aft- 
er she  had  removed  some  cards  and  car  tick- 
ets therefrom,  which  she  claimed  belonged  to 
her.  All  ei  these  articles,  save  One  cards 
and  car  tidtets,  bdoi^ed  to  Mr.  and  Mrs. 
DooglaB.  While  the  ofllcor  was  there,  and  in 
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the  presence  t>t  other  witnesses,  Mrs.  Hanlon 
said  to  a[v»dlant,  In  substance,  "Herbert, 
why  did  yon  do  it?'  eridentlr  referring  to 
the  taking  of  the  goods,  to  which  be  replied. 
In  salntance,  "Never  mind,  mother."  Ap^- 
lant.  his  brother,  and  mother  all  knew  of 
the  presence  of  the  stolen  goods  In  their 
apartment  for  about  a  week  previons  to  thbs 
time,  and  no  report  of  the  fact  had  been 
made  to  the  police.  Their  version  of  the 
manner  of  the  goods  coming  there  we  wlU 
notice  later.  Appellant  was  then  arrested 
and  taken  to  police  headquarters  with  the 
goods.  On  the  way  be  asked  a  brother  of 
Mr.  Douglas,  who  had  been  present  at  the 
apartment  and  was  going  along  with  them, 
If  all  of  the  stuflE  had  been  found,  apd  ask- 
ed what  was  missing.  He  was  informed  that 
a  fraternity  pin,  a  gold  chain,  and  a  scarf 
pin  were  missing.  He  asked  about  how 
much  they  would  be  worth,  and  was  inform- 
ed about  ?75.  He  then  replied  to  Mr.  Doug- 
las: "I  will  have  to  make  that  up,  won't 
I?"  He  then  asked  Mr.  Douglas  If  he  (Doug- 
las) would  speak  to  his  brother  and  have  It 
kept  quiet,  and  suggested  that  It  could  be 
fixed  up.  Mrs.  Hanlon  tesUfled.  In  sub- 
stance, that  she  had  told  Mr.  Douglas,  when 
the  search  was  being  made  and  appellant 
was  being  arrested,  that  they  were  taking 
the  wrong  man ;  and  appellant  also  testified 
that  he  heard  her  make  this  statement  He 
also  tesUfled  that  he  denied  to  Mr.  Douglas 
that  he  had  stolen  the  goods.  All  of  this  la 
Batly  contradicted  by  Mr.  Douglas  and  other 
witnesses  present.  Appellant  also  tesUfled, 
in  substance,  that  he  gave  the  ofllcers  at  the 
police  headquarters  to  understand  that  his 
mother  could  tell  them  who  was  the  person 
who  stole  the  goods.  This  Is  also  denied  by 
the  state's  witnesses. 

We  think  the  jury  were  warranted  in  be- 
lieving that  appellant  made  no  denial  of  his 
stealing  of  the  goods  at  that  time,  nor  nt 
any  time  until  after  Howard's  alleged  con- 
fession, which  was  made  upon  the  following 
day  to  the  prosecuUng  attorney,  that  he 
(Howard)  had  stolen  the  goods.  On  that  day 
(February  22d),  appellant  being  still  under 
arrest  and  detained  at  police  headquarters, 
Mrs.  Hanlon  took  Howard  to  Mr.  Murphy, 
the  prosecuting  attorney,  where  Howard  con- 
fessed that  he  had  entered  the  room  of  Mr. 
and  Mrs.  Douglas  and  stolen  the  goods  and 
taken  them  to  their  apartment  Howard  tes- 
Ufled, in  substance,  tltat  he  was  helping  his 
brother  at  the  room  adjoining  that  of  Mr. 
and  Mrs.  Douglas  on  Sunday  afternoon,  the 
28th  of  January,  doing  some  mimeograph 
work;  that  his  brother  went  away  from  the 
room  about  an  hour  before  he  did,  and  that 
soon  thereafter  he  noUced  that  the  door  lead- 
ing Into  the  adjoining  room  .of  Mr,  and  Mrs 


Douglas  was  ajar  aerdral  inches;  that  ho 
then  pushed  the  door  back  and  went  into  the 
room  and  took  the  goods  away;  that  his 
brotbor  (appellant)  had  nothing  to  do  with 
it,  and  knew  nothing  of  it,  until  about  a 
wieek  before  they  were  discovered  by  the  of- 
flcer  with  the  search  warrant  According  to 
the  tesUmony  of  ai^llant  and  Mrs.  Hanlon, 
the  goods  were  discovered  by  them  in  a  clos- 
et of  Howard's  room  about  February  17th. 
They  then  attempted  to  get  Howard  to  ex- 
plain where  the  goods  came  from ;  but  he  re- 
fused to  do  so  unUl  after  awellant  was  ar- 
rested, when  Howard  made  the  statement  lo 
the  prosecuting  attorn^.  The  only  testimo- 
ny offered  in  behalf  of  appellant  was  that  of 
himself,  his  mother,  and  brother ;  and,  while 
their  tesUmony  Is  fairly  consistent  as  be- 
tween themselves,  there  Is  sharp  conflict  be- 
tween their  testimony  and  the  state's  witness- 
es upon  a  great  many  of  the  details  brought 
out,  especially  as  to  the  acts  and  statements 
of  those  present,  including  appellant,  hla 
mother,  and  brother,  at  the  time  the  search 
was  being  made. 

Counsel  for  appellant  places  great  reliance 
upon  the  confession  of  Howard  made  to  the 
prosecuting  attorney,  insisting  that  reason- 
able- minds  cannot  differ  as  to  the  truth  of 
that  confession.  We  may  accept  as  true 
that  confession,  in  so  far  as  It  Implicates 
Howard  in  the  taking  of  the  goods;  but  It 
does  not  follow  that  the  Jury  were  not  war- 
ninted  in  believing  that  appellant  was  guil- 
ty. The  guilt  of  Howard  is  not  at  all  in- 
consistent with  the  guilt  of  the  appellant 

In  view  of  the  flict  that  the  goods  were 
stolen  by  some  person  or  persons  from  the 
room  of  Mr.  and  Mrs.  Douglas  on  or  about 
January  28th,  the  opportunity  .of  ai^llant 
to  take  the  goods  at  the  Ume  the^th^  was 
committed,  the  knowledge  of  appellant  of 
the  presence  of  the  stolen  goods  in  the  apart- 
ment occupied  by  himself,  mother,  and  broth- 
er for  about  one  week  before  they  were  dis- 
covered by  the  officer,  and  no  report  having 
been  made  of  that  fact,  the  finding  of  the 
goods  in  the  apartment,  some  of  them,  at 
least,  under  ciKumstances  which  would  war- 
rant the  Jury  in  believing  they  were  in  the 
possession  of  appellant,  the  acts  and  state- 
ments of  appellant  at  the  Ume  of  and  imme- 
diately following  the  search  of  the  apart- 
ment, together  with  all  the  drcum  stances 
shown,  we  do  not  feel  warranted  In  disturb- 
ing the  yerdlct  of  the  Jury  finding  appel- 
lant guilty.  The  record  discloses  that  ap- 
pellant had  a  fair  trial,  with  Instructions  to 
the  Jury  quite  favorable  to  hhu. 

Tbe  Judgment  Is  affirmed. 

CROW,  G.  J.,  and  CHADWIGK  and 
MOUNT,  i't  TJWCW 
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joHNsox  T.  crrr  of  spokanb. 

(Supreme  Court  of  Waflhington.    Febu  28, 
1913.) 

BKimtnT   DOMJOH    a  213*)— GoRDKHItATIOll 

Pbockediko»— Res  Jdoioata— Ghanoi  ow 
Gradk. 

A  judgment  of  coodemnatloD  aBsessing 
damages  to  abutting  propertj  oo  accoont  of  ttw 
change  of  a  atreet  grade  was  a  bar  to  a  subse- 
QneQt  action  for  damage  from  such  change  of 
gnde,  brought  by  a  property  owner  who  had 
appeared  in  the  condemnation  proceedings. 

[Ed.  Note.— For  other  caaea,  ace  Bmlneat  Do- 
main, Cent.  Dig.  II  661.  627-029,  700;  Dec. 
Dig.  J  243.*]  " 

DflfMutment  2.  Appsal  fnm  Saperior 
Court;  Spokane  Goimtr ;  Henry  U  Koman. 

Action  tj  GbarleB  Jolinson  acalnst  the 
City  of  Spokane.  From  a  Judgment  for  de> 

fondant,  plaintiff  appeal&  Affirmed. 

Morrill,  Chester  &  Skos^  of  Spokane,  for 
appellant.  H.  M.  Stephens  and  Bmoe  Blake, 
both  of  Spokane,  for  re^ondoit 

UAIN,  3.  Thia  la  an  action  for  damages 
to  abutting  property  by  reason  of  clianging 
the(  grade  and  the  regradiug  of  a  street  The 
plaintiff  Is  the  owner  of  lot  19,  in  block  5,  In 
First  addition  to  the  West  Riverside  addition 
to  the  dty  of  Spokane,  which  lot  fronts  on 
Clark  avenue,  one  of  the  public  etreets  of  the 
city.  On  June  12, 1900,  the  city  oooocil  pass- 
ed an  ordinance  which  established  the  grade 
of  Clark  avenue,  but  the  street  was  never  Im- 
proved under  this  ordinance  by  bringing  the 
aorfaoe  of  the  street  to  the  grade  line  thua 
established.  On  January  14.  1910.  an  ordi- 
nance waa  passed  by  which  the  grade  of 
Clark  avenue  was  changed  and  re-establish- 
ed.  This  ordinance  provided  for  the  improve- 
meot  of  the  street  by  grading,  sidewalklng, 
etc;  The  contract  for  this  work  was  entered 
into  on  February  18, 1910,  and  thereafter  the 
work  was  prosecuted.  On  July  28,  1011. 
while  the  work  of  regrading  and  sidewalklng 
was  in  progress.  Che  plaintiff  In  this  action 
filed  a  verified  claim  with  the  d^,  demand- 
ing damages  on  account  of  the  lowering  of 
the  surface  of  the  street  in  front  of  bis  prop> 
erty  to  the  grade  line  established  by  the  or- 
dinance of  January  14,  1910.  On  October  2^ 
1911,  the  dty  council  passed  an  ordinance 
providing  for  the  Institution  of  a  condemna- 
tion proceeding  for  the  purpose  of  ascertain- 
ing the  amount  of  damages  to  abutting  prop- 
erty by  reason  of  the  changlag  and  re^tab- 
llshlng  of  the  grade  of  Clark  avenue.  Pur- 
suant to  this  ordinance^  condemnation  pro- 
ceedings were  begun,  a  trial  had,  and  Judg- 
ment was  entered  therein  on  December  27, 
1911.  The  plalntUF  here  was  a  party  to  that 
action,  and  appeared  therein  by  counseL 
The  judgment  In  the  condemnatlDn  snft  has 
never  been  vacated  or  set  aside.  During  the 
month  of  January,  1912,  the  present  action 
was  begun  on  the  dalm  that  had  been  filed 


July  28,  1911.  In  due  time  the  cauaa  cante 
on  tor  trial.  At  the  eondnslon  of  the  pbOn- 
tUTa  evidaice,  a  motion  for  mmanlt  waa  tn- 
terpoeed  1^  the  defendant  The  motion  was 
granted,  and  titwmiaiial  of  the  action  ftdlowed. 
The  plalntlft  haa  ^waled. 

The  aole  question  i^eeented  la  whether  the 
jodgmmt  In  the  ccmdemnatlon  aolt  la  rea 
adjudicata  as  agalnat  appellant'a  rlfi^t  to 
prosecute  the  xureaent  action.  To  aaeertaln 
the.  amount  of  the  damage  whidi  the  ap- 
pellant's property  would  sufEer  by  reason 
trf!  the  diange  of  grade  of  Clark  aTenoe  waa 
one  ot  the  purposes  for  which  the  condemna- 
tion action  was  brou^t  The  appellant  ap> 
peered  therein.  It  waa  hla  rli^t  and  hla 
duty  to  litigate  In  that  action  the  very  ques- 
tUm  which  he  Is  aeeldng  to  have  determined 
In  the  preaent  action.  In  Compton  r.  Seattle^ 
38  Wkah.  514,  80  Pac.  757.  a  slmUar  ques- 
tion was  presented  to  this  court  and  the  de- 
cision In  that  case  Is  oonclu^ve  aa  agalnat 
the  appellant's  right  to  maintain  the  j^rasent 
action. 

The  Judgment  will  therefore  be  affirmed. 

MORRIS.  ELLIS.  FULLERTON,  and 
MOCMT,  J3^  concur. 

"""^  (Jl  Wadi.  t») 

LEWIS  T.  BEATTLB  TAXIOAB  GO. 
(Supreme  Court  of  Washington.  Feb.  28, 1913.) 

HtllflOIPAI.  OOBPOBATIOIia  (|  706*)— CONTBIB- 

trroBT  NaauoBHOB— Pbdbsxbiahs— AuTouo* 

BILBa, 

Whether  a  pedestrian  going  diagonally 
down  the  street  to  take  a  street  car  was  guil^ 
of  eontrihntory  ne^i^iiee  in  failing  to  look  tot 
an  approaching  automobile  held,  under  the  evi- 
dence, a  quesUoa  for  the  Jury. 

[Ed.  Note.— For  other  cases,  sae  Mnnldpal 
Corporati^  Cent.  Dig.  {  ISU;  Dae,  Dl^  | 
706.*1  « 

IConl^  J.,  dissentliiit 

D^Murtmoit  2.  Appeal  trcm  finpedor 
Court.  King  County ;  Mitchell  GUUam,  Judg& 

Action  by  Gustave  Lewis  against  the  Se* 
attie  Tazicab  Company.  Judgment  for  idatai- 
tlff,  and  defendant  appeals.  Affirmed. 

Brightman  &  Tennant.  of  Seattle^  tar  ap- 
pellant  Chaa.  IL  Fouta;  oC  Seattlab  for  ze- 

Bpondrat 

FULLERTON,  J.  The  respondent  waa 
struck  by  an  automobile  driven  by  a  chauf* 
fenr  of  the  appdiant,  and  recdved  Injuries 
for  which  he  recovered  ,  in  the  court  below. 
In  this  court  but  one  prlndpal  question  is 
oj^ed  In  the  argument  namely:  Was  the  re- 
spondent guilty  of  negligence  contributing  to 
bis  injury? 

The  respondent  wag  injured  while  on  Tc» 
ler  Way  in  the  dty  of  Seattle  at  a  point 
near  the  junction  of  the  Way  and  Jamea 
street  At  this  place  cars  f»m  various  parts 
of  the  dty  have  a  common  trade,  and  stop 
there  to  receive  Juid  dladiaixe  paaaeDgm 
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Tbe  respohdetat '  approached  the  place  at 
about  5:15  o'clock  In  tbe  evening  intending 
to  take  a  car  *or  his  home.  There  were  two 
cars  then  eftdndlng  on  tbe  car  tracks,  neither 
of  which  wer^  bound  for  the  Tlcinlt?  of  bis 
residence,  and  be  waited  the  approach  of 
the  proper  car.  Shortly  thereafter  his  car 
was  seen  approaching,  and  be  alternately 
looked  at  it  and  at  the  cars  then  standing  on 
tbe  street  to  see  whether  tbe  latter  moved 
oot  before  the  other  car  approached,  as  it 
made  a  difference  as  to  the  place  his  car 
would  stop  whether  the  cars  then  on  the 
track  remained  there  or  moved  out  before 
bis  car  arrived.  Finally  concluding  that  tbe 
car  would  stop  further  down  the  street  than 
its  usual  stopping  place,  be  started  In  that 
direction,  walking  diagonally  across  the  street 
from  the  place  where  be  left  the  ddewalk. 
He  had  gone  perhaps  15  feet  and  was  prob- 
ably 10  feet  from  tbe  sidewalk  when  he  was 
knocked  down  by  Qie  appellant's  automoUle, 
which  ai^roached  him  from  behind.  He  tes- 
tified that  before  leaving  the  sidewalk  for 
the  fitreet  he  looked  tn  the  direction  from 
which  the  aatomoUle  approached,  and  that 
in  looking  at  the  standing  street  cars  his 
field  of  vision  naturally  took  in  Its  line  of 
approach,  but  failed  to  see  ft,  and  that  he 
did  not  again  look  In  that  direction  after 
leaving  tbe  walk  before  he  was  struck  by 
the  automobile.  Tbe  Jury,  however,  in  an- 
swer to  special  Interrogatories  returned  with 
their  general  verdict,  found  that  he  could 
have  seen  the  automobile  prior  to  leaving  the 
sidewalk  had  be  glanced  In  the  direction 
from  which  It  was  approaching,  and  also 
that  after  he  left  the  sidewalk  and  prior  to 
being  struck  there  was  nothing  to  prevent 
^Itn  from  seeing  the  approaching  automobile 
bad  be  looked  In' that  direction.  Tbe  evi- 
dence was  conflicting  on  the  question  wheth- 
er or  not  any  alarm  was  sounded  as  tbe  auto- 
mobile approached  the  respondent;  and  in 
confilct  also  as  to  the  distance  the  car  was 
from  the  rewondeut  at  the  time  he  left  the 
walk,  and  as  to  the  speed  at  which  it  was 
rumoli^  There  was,  howevext  evidence  In 
the  record  from  wblcb  the  Jary  could  have 
found  that  no  aUrm  was  sounded,  and  that 
the  automobile  was  upwards  of  75  feet  from 
tbe  respondent  when  he  left  the  walk,  and 
that  It  was  mnnlng  at  a  speed  of  from  8  to 
12  mites  an  hour. 

The  appellant  does  not  dlsptite  that  the 
evidence  was  anfflcient  to  take  tbe  case  to 
the  Jury  on  the  QuestloD  of  the  negligence  of 
tbe  chauffeur,  but  contends  that  the  act  of 
the  respondent  In  stei^lng  Into  the  street 
and  starting  across  fbe  same  without  looking 
for  amvoachlng  antomoblles,  or  looking  so 
earelessly  as  to  fall  to  see  cnte  approacihing 
hfm  at  a  distance  of  7B  feet,  was  sncb  neg- 
ligence as  to  pnAlblt  a  recoverr  on  his  part 
on  the  doctrine  of  contributory  negllgencfc 
But  It  has  seoned  to  us  that  the  trial  fa&ge 
righttnUr  submitted  the  auestkni  to  tbe  Jury. 


Tbe  respond^t  did  not  step  from  tbe  street 
Immediately  in  frout  of  ttie  automobile,  nor 
did  be  In  crossing  tbe  street  any  time  ob- 
struct Its  path.  He  was  as  much  In  the  view 
of  the  driver  of  the  automobile  as  tbe  auto- 
moMle  was  In  his  view,  and,  as  there  was 
room  to  pass  blm  on  ^ther  dde,  we  think  it 
too  much  to  say  as  a  matter  of  law  that  be 
was  required  to  take  notice  of  tbe  partlctilar 
part  of  the  street  tbe  automobile  driver  de- 
sired to  use,  and  keep  off  that  particular 
part  We  think  It  was  a  question  for  the 
Jury  to  say  whether,  und^r  tbe  circumstanc- 
es, he  did  not  have  the  right  to  assume  tliat 
an  automoUle  coming  towards  blm  from  a 
direction  opposite  to  that  In  which  he  was 
going  would  pass  him  on  one  side  or  tbe 
other  Instead  of  running  blm  down. 

On  tbe  question  of  the  degree  of  care  re- 
quired of  persons  while  crossing  puMlc  streets 
uaed  by  passing  vehicles,  the  appellant  dtes 
from  this  and  other  courts  a  number  of 
cases  of  Injury  caused  by  railroad  trains  and 
passing  street  cars ;  but  it  Is  at  once  appar- 
ent that  these  cases  can  hardly  be  said  to 
be  In  point  exc^t  as  th^  may  state  general 
principles.  Tbe  d^ree  of  care  required  of 
a  pedestrian  crossing  a  railroad  or  street  car 
track  is  much  liigher  than  is  tbe  care  re- 
quired of  one  crossing  an  ordinary  public 
street  where  only  passing  teams  or  automo- 
biles are  to  be  encountered.  Railroad  trains- 
and  street  cars  must  move  on  a  fixed  track, 
and  tbe  track  Is  for  that  reason  at  once 
a  warning  of  danger  and  a  marking  of  the 
cone  of  safety ;  tbe  cars  are  heavy  and  com- 
bersome  and  cannot  turn  aside  to  avoid  a 
collision  or  be  brought  to  a  stop  when  onoe 
In  motion;  hence  tbe  person^  directing  the 
movements  of  each  cars  are  limited  tn  tbelr 
powers  to  protect  persons  found  upon  tbe 
tnnA.  But  this  is  not  true  with  reference  to 
ordinary  vehicles.  The  driver  of  these  has 
freedom  of  choice  as  to  the  part  of  tbe  street 
he  will  drive  them  npon ;  they  can  be  tamed 
quickly  to  one  side  or  the  other,  and  are 
capable  of  easy  control  otherwise.  As  to 
these,  therefore,  the  footman  may  on 
the  presumption  that  so  long  as  be  occiutles 
me  place  or  pursues  a  i^va  course  be  need 
not  be  run  Into,  and  to  fail  to  keep  a  look- 
out fOT  the  approach  of  sndi  vehicles  te  not 
necessarily  want  of  care.  The  degree  of 
care  required  of  such  a  person,  of  coarse^ 
varies  with  the  ctrcnmstances.  It  dCDends 
largely  upon  place  and  upon  the  condition  of 
the  street;  whether  tba  street  Is  crowded 
with  traffic  or  comparatlTely  free  therefrom ; 
whether  be  enters  tbe  street  at  a  place  usu- 
ally used  by  travders  on  foot,  and  perhaps 
on  many  otbet  conditions.  Bnt  the  degree 
of  cafe  required  Is  ordinary  care  under  tbe 
drcumstances^  and  this,  as  we  say,  may  be 
vastly  different  from  ordinary  care  wltb 
reference  to  crossing  fixed  tracks  upon  wbicb 
railway  or  street  ears  are  (^aerated. 

Neither  do  we  think  the  case  of  KInor  t. 
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SteveKu,  68  Wash.  ffiS,  US  Pae  818,  in  point 
^th.  tlie  contention  ot  Oie  appelant  Tbat 
CAM  was  reversed  and  remanded  because  the 
oonrt  tboogbt-^  tbe  Jury  bad  not  detumlneA 
the  qtnestlott  of  tbe  injured  peracm's  ecmtrlbn- 
tory  negligence,  not  tbat  he  was  guilty  of 
contributory  n^llgence  as  a  mattra-  at  law. 

Ttie  special  findings  of  tbe  Jtiry  are  not  in- 
eonaistrat  with  the  g^twal  verdict  FaUix^ 
to  UmA  for  an  approachii^  automobile  be- 
fore stepping  into  a  street  to  take  passage 
on  a  streM  car  at  the  car%  usual  stopitfng 
place,  or  falling  to  look  for  an  antomoUle 
while  on  the  way  to  such  a  car,  is  not  negli- 
gvaOB  as  a  matter  at  law  undor  all  drcom- 
fttaneee,  and  we  do  not  think  the  facts  ia 
the  case  before  us  justify  tbe  conclusion 
tbat  it  was  n^lgence  as  a  matter  of  law  In 
this  Instance. 

The  judgment  la  affirmed. 

MOUNT,  incZJB,  and  MAIN,  33.,  concur. 

MOBRIS,  3.  I  dissent  Tbe  antomQbUe 
came  from  the  east,  while  tbe  respondent 
was  walking  southwest.  The  right  front 
wheel  of  the  autotooblle  ran  over  tbe  rlgbt 
foot  of  respondent  as  be  adranced  It  for  an 
additional  step.  It  will  thus  be  seen  that 
part  of  the  automobile  passed  a  part  of  re- 
spondent's body  before  It  hit  him.  A  second 
later  and  respondent  would  have  walked  Into 
the  macbina  I  am  convinced  respondent 
centered  bis  entire  attention  on  tbe  street 
cars  and  gave  no  attention  at  all  to  other 
traffic  on  tbe  street.  Had  he  done  so,  he 
would  not  have  been  Injured. 


m  w»*h.  igg) 

MBTZ  T.  'WASHINGTON  WATER  POWER 
CO.  et  aL 

(Supieme  Court  of  Washington.   FelK  JJB, 
1913.) 

1.  EucTBioiTT  a  16*)  —  Neolioencb— What 

ConSTITUTKB. 

Where  the  employ^  of  a  telegrai^  com- 
pany whose  wires  were  below  the  bigb-tenslon 
wire  of  a  power  company  brought  a  rope  la 
contact  with  the  wire  causing  It  to  burn  out 
•nd  break,  one  of  the  ends  falling  on  a  wire 
fence,  they  were  guilty  of  negligence,  and  tbelr 
act  in  leaving  it  In  that  condititm  without  warn* 
lug  th^r  mastw  or  the  power  company  was 
gross  n^llgeoce. 

-  [Ed.  Note.— For  other  cases,  see  Electricity. 
C^t  Dig.  I  9 ;  Dec  Dig. 

2.  ELscTsicrrr  (|  16*h-NEauGaHOB-^Boxi- 
iCATs  Cause. 

Where  an  injury  waa  cansed  by  the  current 
running  down  the  wire  fence,  a  telegraph  com- 
pany cannot  escam  HabiUty  on  the  nvund  that 
the  negligence  of  its  servants  In  makiog  a  short 
drouit  by  which  the  bigh-tension  wire  of  a  pow- 
er company  burned  out,  tbe  ends  falling  on  the 
wire  fnioe,  was  not  the  prozhnate  cause  of  the 
injury  because  the  power  company  had  tamed 
on  the  current  after  the  automatic  <arcnit  break- 
er had  cQi  it  off  upon  the  breaking  of  the  wires ; 
it  appear^  -th%t  this  wa«  the  enstomajy  ^veth- 


6d  vi  testing  a  line  for  breaks  beCore  making 

a  search. 

[Ed.  Note.— For  other  cases,  see  tileetriclty, 
Gent  Dig.  {  &;  Dec  Dig.  S  16.^1 

8.  Appeaz.  and  Ebboi  d  1001*)— Habicuss 
Ebbob. 

As  joint  tort-feasors  are  Jointly  and  sev. 
erally  liable  for  the  entire  Injury,  a  telegraph 
company  jointly  liable  with  a  power  company 
for  injuries  caused  by  a  break  in  the  latter's 
high-tension  wir6  cannot  complain  on  appeal 
that  the  latter^  motlcm  for  nonsuit  waa  ans- 
tmined. 

[Ed.  Note.— 'For  other  cases,  see  AmosI  and 
Error,  Cent  Dig.  U  4187,  -iaO^^SOl;  Dec. 
Dig.  i  1061.*]  . 

Department  2.  Appeal  from  Snperlor  Court, 
Spokane  Oonnty;  John  B<  Xakey,  Judge. 

Action  by  Marie  D.  Metz  against  the  postal 
Telegraph  Cable  Company  and  aiu>tbw. 
From  a  Judgment  against  tbe  named  detoid* 
ant,  It  anMalB.  Al&rmed. 

Mbrrill.  (tester  &  Skuse,  of  Spokane,  for 
appellant  Uoyd  E.  Gandy  and  Fred  J.  Cun- 
ningham, both  of  Spokane,  for  respondent. 

FULLBRTON^  J.  The  reapmidakt  was  in* 
jured  by  coming  in  contact  with  an  electric 
current  escaping  from  the  wires  of  the  de* 
fendant  Washington  Water  Power  Company 
due  to  a  break  In  sadi  wire  caused  hy  the 
appelant  Postal  Telegraph  Cable  Company, 
and  brought  this  action  against  both  com- 
panles  to  recover  therefor.  Ou  the  trial,  at 
the  conclusion  of  the  re^ndent's  case  In 
chief,  the  court  sustained  a  challenge  to  the 
suffldracy  of  the  evldeDce  Interposed  by  the 
Washington  Water  Power  Company,  and 
granted  a  judgment  in  its  favor.  The  trial 
vras  then  contlnned  agMlnst  the  Postal  Tele* 
graph  Oable  Company,  and  resulted  in  a 
verdict  against  it  .and  in  favor  of  the  re- 
spondent in  the  sum  of  $2,300.  From  the 
Judgment  entered  on  the  renUct  the  Postal 
Telegraph  CaUo  Company  appeals. 

The  facts  are  not  seriously  In  dispute:  The 
defendant  Washington  Water  Power  Com- 
pany owns  and  operates  an  electrlp  railway 
running  between  the  cities  of  Spokane  and 
Cbeoey  In  Sp<A:ane  county.  The  electric  cur- 
rent for  operating  Its  cars  la  carried  on  a 
hlgb-tenalon  wire  suspended  above  the  rail- 
way track  from  projecting  arms  fastened  to 
poles  set  alongside  the  track.  The  appel- 
lant Postal  Tel^raph  Cable  Company  main- 
tains a  system  of  telegraph  wires  betweei; 
the  cities  named.  Its  wires  follow  the  com- 
mon highways,  and  are. suspended  from  poles 
set  along  the  margin  of  the  highway.  At  a 
point  called  Reltmeler  Station  the  highway 
crosses  the  railway  trapk.  and  at  that  place 
the  telegraph  wires  cross  the  track  and  high- 
tensimi  wire  of  the  railway,  company  some 
few  feet  above  the  wire.  It  seems  ttiat  the 
guards  intended  to  keep  tbe  telc^aph  wires 
fnnn  coming  Into  contact  with  the  railway 
high-tension '  wire  got  out  .of  .repair  at  this 
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^rosBhig,  and  the  app^ant  sent  certain  of 
'ts  employes  to  readjust  It.  In  the  perform- 
ance of  the  work  the  employ^  allowed  a 
rope  to  come  Into  contact  with  the  hlgb-ten- 
BioD  wire.  The  rope  In  some  manner  formed 
a  point  of  resistance  to  or  short-circuited 
the  electric  current,  causing  the  wire  to  burn 
and  serer  at  the  point  of  contact.  The  re- 
spondent lived  at  the  home  of  her  brother-in- 
law  a  short  distance  from  the  road  crossing. 
The  home  was  Inclosed  with  a  wire  fence. 
The  ends  of  the  hlgb-toislon  wire  after  the 
sevannce  dropped  to  the  gronnd.  and  one 
end  came  Into  contact  with  the  wire  fence, 
charging  tbe  wires  compoBlng  the  fence  with 
electricity.  This  caused  a  fire  to  break  out 
In  a  pine  tree  to  wUch  tbe  wire  fence  was 
fastoied,  and  the  respondent  seeing  the  fire 
aooght  to  qnoieh  it  tqr  throwing  a  bockec  ot 
water  Uiereon.  In  doing  ao  abe  came  into 
contact  with  tbe  electric  cnxrent.  recelTing  a 
severe  shock  and  some  palnfnl  bums,  csua- 
ing  tbe  Injuries  for  which  she  anee. 

The  onployte  €£  the  appellant  after  breafe> 
lag  tbe  high-tension  wire  did  not  notify  any 
one  of  the  break  or  of  the  dangerous  condi- 
tion In  whldi  it  was  left,  not  even  thelT 
borne  otBce^  but  Immediate  gatheted  up 
tb^  working  tools  and  left  tbe  placfc  Tbe 
fact  that  there  was  "trouble"  on  the  hlgh- 
tenaion  wire  was  made  known  at  a  power 
statfon  of  tbe  power  company  shortly  after 
the  aererance  of  the  wire  by  means  of  an 
appliance  known  as  a  "drcnit  tweaker,*'  wtakdi 
aatomatically  shut  off  the  dectrlc  current 
from  the  wire.  It  did  not,  however,  make 
known  tbe  precise  nature  of  the  trouble,  and, 
to  ascertain  Aether  It  was  of  a  permanent 
or  temporary  nature,  tbe  company  turned 
the  current  back  onto  tbe  wire  three  dis- 
tinct times  at  Intervals  of  practically  twen- 
ty minutes  each,  letting  it  remain  there  un- 
til the  circuit  breaker  wonld  again  cut  it  off ; 
periods  of  time  ranging  from  five  to  seven 
seconds. 

As  grounds  for  reversal  the  appellant  first 
urges  that  the  court  erred  In  denying  its  mo- 
tion for  a  nonsuit,  and  sustaining  a  like  mo- 
tion on  tbe  part  of  its  codefendant,  the  Wash- 
ington Water  Power  Company.  But  we  think 
It  manifest  there  was  no  error  in  the  mllng 
of  the  court  in  so  far  as  it  related  to  tbt 
motion  of  the  appellant. 

[II  It  was  negligence  on  tbe  part  of  tbe 
appellant's  employ^  to  cause  tbe  line  to 
break  In  the  first  Instance,  and  gross  n^ll- 
gence  to  go  away  and  leave  It  in  its  daogw- 
ous  condition,  especially  as  they  failed  to 
noti^  either  their  employer  or  the  railway 
company  of  the  fact  of  the  break,  or  to  noti- 
fy the  persons  living  In  the  vicinity  of  tbe 
place  of  the  break  of  the  dangers  likely  to 
be  encountered  because  thereof.  As  an  em- 
ployer Is  liable  to  third  persons  for  Injuries 
caused  by  the  negligent  acts  of  his  employes, 
so  the  appellant  Is  in  this  Instance  responsl- 
We  to  the  xcapondent  for  her  InJuriec^  if  the 


negllgrace  of  Its  enqdoyfe  was  fibe  prozlmats 
cause  thereof. 

[I]  "nie  app^ant  contends,  however,  that 
the  negligence  of  Its  anployto  was  not  the 
proximate  cause  of  the  injury  to  the  respond- 
ent, but  that  such  proximate  cause  was  the 
turning  back  of  the  electric  current  onto  tbe 
line  by  the  power  company  after  It  bad  been 
shut  off  by  tbe  automatic  circuit  breaktt. 
And  it  argues  that  for  this  act  the  power 
company  was  alone  responsible ;  that  it  turn- 
ed the  current  on  after  it  had  knowledge  of 
trouble  on  tbe  lln^  and  of  the  dangers  likely 
to  be  caused  thereby,  and  must  be  held  to 
have  assumed,  the  risk  of  all  such  dangers. 
But  the  contention  is  not  tenable.  Since  the 
appellant  originated  the  trouble  it  owed  a 
primary  duty  to  noti^  the  power  company 
thereof.  Thto  it  did  not  do,  and  hence  Is  re- 
sponsible to  third  persons  for  any  Injury 
caused  by  tills  neglect  of  duty,  and  we  think 
it  too  much  to  assume  that  Uie  power  oom- 
I>any  would  have  turned  tbe  current  bade 
onto  the  line  had  it  known  of  the  actual 
conditions.  Again,  Che  evidence  tended  to 
show  that  the  power  company  in  taming  the 
electric  current  jMck  onto  the  line  In  the 
manner  In  which  it  ffid  turn  it  back  acted 
according  to  its  usual  custom  in  such  cases, 
a  custom  also  common  and  usual  with  all 
companies  transmlttine  power  by  electridty. 
TUa  being  bo.  the  appelant  was  bound  to 
take  notice  of  such  custom  and  take  snch  ac- 
tion as  was  within  Its  power  to  prevent  In- 
jury Uiereby.  Moreover,  we  think  that  the 
employes  of  the  appellant  as  reasonably  pru- 
dent persons  should  have  anticipated  that 
the  power  company  would  test  out  the  line 
by  turning  the  eleetrle  eorrent  back  thereon 
before  making  a  seardi  alwg  its  mtin 
length  to  locate  the  tnmhle^  and  that  it  waa 
nesVc^ce  on  th^  part  not  to  antldpato 
such  a  cause  and  gaud  against  Injury  there- 
from. 

[t]  The  secfuid  part  of  the  Direction,  namo' 
ly,  that  the  court  erred  In  gnnting  a  nonsuit 
In  favor  of  tbe  WashlngtMi  Water  Foww 
Cmnpany,  Is  not  an  error.  If  it  be  error  at  all, 
of  wUdi  ttie  appellant  can  avail  itself.  If 
the  power  company  was  guilty  of  n^lgaiee 
contributing  to  the  Injury  of  Uie  respondu^ 
It  was  a  JfAat  tort-feasor  wlUi  the  appellant 
and  both  companies  were  Uable  severally  and 
jointly  to  the  respmident  for  the  entire  In- 
jury sulTered  by  hv.  And,  this  bdng  true, 
the  nonsuit  of  the  power  company  gives  the 
appellant  no  cause  of  complaint,  htiwew 
emmeous  tbe  order  might  be  when  viewed 
from  the  respondent's  standpoint 

Ekrors  are  assigned  on  the  instmctlous  of 
the  court  to  the  jury,  but  as  they  merely 
suggest  in  a  different  form  the  questions  al- 
ready discussed,  they  require  no  separate  con- 
slderatlon. 

The  jadgmoit  is  affirmed. 

MODNT,  M0RR1&  MAIN,  aM  BLUa; 
coDcai^ 
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CITY  RETAIL  LUMBER  CO.  T.  TITLE 
GUARANTY  &  SURETY  00. 

(StitomM  Oourt  of  WaahinttoiL   Feb.  28, 

1913.) 

MUNICIFAL  COBPOUnOIfS  847*)— PUBUO 
IhPBOVEMENTS  —  CONTBACTS  —  BQNDS  OF 
CONTBACTORS— LlABILirr. 

A  contractor  for   a  street  improveirent 

rvt  a  boDd  conditiooed  aa  required  by  Rem. 
BaL  Code,  8  HS^i  on  hia  paying  all  penoos 
farnishinc  anppllea  for  carryitur  on  the  work. 
A  matenalman  sold  lumber  actaally  used  in 
the  contitTuction  of  the  improvement,  and  also 
famished  ties  to  be  used  for  a  temporary  rail- 
-way  over  whidi  dump  cars  were  ran  for  the  re- 
moval of  dirt  from  tbe  street  improvement.  The 
ties  were  actaally  used  by  the  contractor  in  the 
proeecation  of  three  contracts  and  were  finally 
sold  at  a  banlcrapt  sale  on  the  contractor  be- 
coming a  bankrupt  The  materialman  knew  at 
tbe  time  of  fnmiflhini:  the  ties  that  they  wonid 
not  be  consumed  in  makinf;  the  iraprovemenL 
Held,  that  the  aurety  on  tbe  bond  wa«  not  lia- 
ble for  the  price  of  the  tiea. 

[Ed.  Note.— For  other  caaes.  aee  Municipal 
Corporations.  Cent  Die.  11  876,  877.;  Dec. 
Dig:  I  M7.n 

D^rtmentl.  AK>ealfrom  Superior  Court. 
Ch^liB  Coant7;  Mason  Irwin,  Ju^e. 

Action  by  the  City  Retail  Lomber  Com- 
pany against  the  l^tle  Goaranty  &  Surety 
Company.  From  a  Jndgment  for  j^lntUC, 
defendant  appeals.    Reversed  and  corrected. 

Frank  Beam,  of  Aberdeen,  and  Murphy 
&.  Wall,  of  Seattle,  for  appellant  Hogan 
&  Graham,  of  Aber^^  for  respondent 

PAREJSR,  J.  The  plaintiff  seeks  recovery 
from  the  defendant  upon  a  bond  executed  by 
it  aa  surety  for  William  Datcher  to  the  city 
of  Aberdeen,  under  section  11S9,  Rem.  &  BaL 
Code,  to  secure  performance  on  Us  part  of 
a  street  ImprovemCTt  contract  which  he  had 
theretofore  entered  Into  with  the  d^,  which 
bond  ms  also  conditioned  aa  follows :  "Now, 
tiia^fore.  If  Uie  above-bounden  principal, 
WlUlam  Ehitcher,  •  •  •  shall  pay  •  •  • 
all  persons  who  shall  supply  such  contractor 
•  •  *  with  provisions  and  supplies  for 
the  carrying  on  of  the  work  contemplated  in 
■aid  contract,  *  *  *  then  this  obligation 
to  be  void,  otherwise  to  be  and  reoialn  In 
full  force  and  ^ect"  The  cause  proceeded 
to  trial  before  the  court  without  a  jury,  re- 
sulting in  flndlnga  and  Judgment  In  favor 
of  the  plaintiff,  from  which  the  defmdant 
has  aiwealed. 

A  carefnl  reading  of  the  ^tlre  record, 
which  Includes  all  of  the  evidence  Introduced 
upon  the  trial,  convinces  us  that  there  Is 
practically  no  room  for  controversy  as  to 
tbe  omtrolling  facts  here  involved,  which 
may  be  aummarized  as  follows:  In  July, 
1910,  the  dty  of  Aberdeen  entered  Into  a 
contract  with  Dntdier  for  the  improvement 
of  portiona  of  Spur,  Tenth,  and  Broadway 
streets  tiy  sradins  and  constructing  wooden 
sidewalks,  curbs,  and  gutters  thereon.  Im- 
mediately upon  the  ent^lng  into  of  this  con- 
tract, appellant,  as  surety  for  Dntcher.  exe- 


cuted to  the  city  the  usual  statutory  bond, 
conditioned  In  the  language  above  quoted, 
as  required  by  section  1160,  Rem.  &  Bal. 
Code.  Thereafter  respondent  sold  and  de- 
livered to  Dutch  lumber  amounting  In  value 
to  $681.33.  This  lumber  was  so  famished 
with  tbe  understanding  upon  the  part  of 
both  respondent  and  Dutcher  that  it  was  to 
be  used  in  connection  with  the  construction 
of  the  improvement,  as  follows:  $390.79 
worth  of  the  lumber  was  furnished  for  and 
used  In  the  construction  of  the  sidewalks, 
curbs,  and  gutters  of  the  Improvemeut,  and 
actaally  went  Into  and  became  a  part  there- 
of ;  $290.54  worth  of  the  lumber  consisted  of 
railway  ties,  which  were  furnished  for  and 
used  In  tbe  construction  of  a  temporary  nar- 
row gauge  railway,  over  which  dump  cars 
were  run  for  the  removal  of  surplos  dirt 
from  the  portions  of  the  street  being  improv- 
ed The  trial  court  found,  among  other 
things:  "That  while  said  'ties'  did  not  actual- 
ly go  Into  the  streets  themselves  so  as  to  ac- 
tually form  a  part  of  tbe  Improvonent,  yet 
tbe  use  of  said  'ties'  for  the  construction  of 
the  dumper  line  above  mentioned  practi- 
cally consumed  the  lumtter  comprising  the 
'ties'  80  that  after  the  use  of  the  lumber  for 
'ties,*  as  above  mentioned,  tbe  lumber  would 
have  little  or  no  value." 

We  cannot  agree  with  this  finding.  If  it 
have  reference  to  the  consumption  of  the 
ties  In  the  construction  of  the  particular  im- 
provement for  which  ai^Uant  executed  the 
bond  here  sned  upon,  and  we  think  that  the 
question  of  tbe  consumptiou  of  tbe  ties  in 
this  Improvement  and  the  furnishing  of  them 
with  a  view  that  they  were  to  be  constmied 
therein  becomes  of  vital  importance  hoe  in 
determining  appellant's  liability  upon  its 
bond  to  pay  for  the  ties.  Mr.  Davenport, 
respondent's  manager  and  its  only  witness 
upon  the  trial,  testified  as  follows:  "Q.  On 
July  80, 1910;  there  were  1,121  pieces  4x8  ties 
sold.  Do  you  know  what  they  were  suppos- 
ed to  be  used  for?  A.  They  were  gotten  to 
build  a  railroad  to  Tenth,  Biyiadway,  and 
Spur.  Q.  Do  you  know  whether  or  not  those 
ties  were  used  up  In  doing  that  work  or 
were  nsed  for  other  purposes  after  that? 
A.  I  could  not  say.  I  presume  they  were 
used  afterwards;  I  don't  know.  •  •  • 
Q.  Do  you  know  whether  or  not  there  was  an 
improvnnent  at  the  other  end  of  tbe  line, 
the  lower  end?  A.  I  think  there  waa.  Q. 
What  was  that  ImprovCTient?  A  I  think 
that  was  llrst  street  Q.  So  they  made  the  • 
tracK  to  extend  from  Spur  and  Broadway 
down  to  First?  A.  Yes.  Q.  That  was  a  pub- 
lic improvement  on  First  street?  A.  Yes.  Q. 
Mr.  Dutcher  was  doing  both  contracts?  A 
Yes."  This  b)  the  substance  of  all  the  in- 
formation he  gives  us  as  to  the  purpose  for 
whidi  tbe  ties  were  fumlsbed  and  as  to  tbe 
use  they  were  actually  put  to. 

Dutcher,  the  contractor  to  whom  liie  ties 
were  famished,  testified  as  follows:  "Q, 
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Where  were  these  ties  used?  A.  On  Spar, 
Broadway,  and  Tenth  to  nm  away  the  sur- 
plus dirt  Q.  Were  they  need  any  place  else? 
A.  A  few,  X  guess,  were  used  on  EleTsnth. 
Q.  How  msDy  contracts  did  you  have  at 
this  time  with  the  dty  ot  Aberdeen?  A. 
I  had  four.  Q.  Did  you  use  these  same  ties 
on  all  four  contracts?  A.  I  think  I  did.  I 
used  them  with  aome  old  ones  I  had  before 
I  got  these.  Q.  Did  you  put  the  old  ones 
down  first  or  later?  A.  Later ;  I  used  the 
new  ones  first  and  the  old  ones  aftemards. 
Q.  And  these  ties  were  used  on  the  First 
stre^  Improvement  as  well?  A.  Some  of 
them  were.  Q.  All  of  them?  A.  No,  we 
used  most  of  the  old  ones  on  First  street 
Q.  At  the  time  you  were  taking  down  Spur 
you  were  filling  In  First  with  the  dirt?  A. 
Yes.  Q.  So  that  the  cars  were,  worked  over 
First  as  well  as  Spur  street?  A.  I  suppose 
you  might  call  it  that  way.  Q.  Did  you 
make  use  of  these  ties  on  Eleventh  street? 
A.  I  don't  think  we  did.  Q.  You  did  not 
haul  any  cars  from  Eleventh  street  over  this 
railroad?  A.  Yes,  but  we  did  not  use  those; 
we  bad  some  old  planks.  Q.  The  dirt  haul- 
ed from  Eleventh  street  all  went  over  this 
track,  over  these  ties?  Q.  Yes.  Q.  And 
you  had  the  G  street  contract  at  this  time? 
A.  Yes.  Q.  State  whether  the  dtrt  that  went 
Into  B  street  went  over  this  track.  A.  It  did. 
Q.  Which  was  the  largest  contract  of  these 
four?  A.  First  street  Q.  First  street  had 
more  yards  of  dirt?  A.  Yes.  Q.  Whidi  was 
the  smallest  yardage  as  far  as  it  went  over 
this  tra<ft?  A.  E  street  was  the  smallest 
Q.  And  was  Spur  next?  A.  I  cannot  remem- 
t>er  whether  Spur  was  larger  than  Elevoith, 
or  whether  Eleventh  was  the  largest  Q. 
But  this  track  was  used  for  all  four  Jobs? 
A.  Yes,  to  run  the  dirt  from  the  hill  down. 
Q.  Were  these  ties  used  up?  A.  They  were 
laying  where  I  laid  them  with  the  rails  on 
the  last  I  seen  them.  Q.  Do  you  know  what 
became  of  these  ties?  A.  I  don't  know  of 
my  own  imowledge;  hearsay  Is  all  I  know 
about  that  Q.  Did  they  become  part  of  this 
work ;  that  is,  are  they  still  up  there  In  the 
work?  A.  They  are  not  where  I  left  them, 
I  know  that  Q.  You  think  the  ties  were 
good  when  you  quit  there,  were  they?  A. 
Of  course  they  were  secondhand  material. 
I  don't  know  what  they  were  good  for ;  they 
mlg^t  be  used  again.  Q.  In  your  idea  they 
were  good  enough  to  run  a  track  over?  A. 
Yea.  Q.  You  don't  know  what  became  of 
them?  A.  No,  not  of  my  own  knowle^e  I 
don't"  This  testimony  is  uncontradicted. 
Dutcher  became  Insolvent  about  the  time 
these  contracts  were  completed,  leaving, 
among  other  debts  unpaid,  that  which  was 
Incurred  In  the  purchase  of  the  ties -and  the 
other  lumber  mentioned.  The  ties  were  there- 
after sold  by  Dutcher's  trustee  in  bankruptcy 
for  $12.  Thus  we  think  It  is  established  that 
the  ties  were  actually  used  by  Dutcher  In  the 
IHOsecutlon  of  three  other  contracts,  at  least 
one  of  wbl<A  was  a  largw  contract  than  the 


one  for  which  appellant  executed  this  bond, 
and  thereafter  the  ties  proved  to  be  stlU 
of  some  value  even  at  a  bankrupt  sale.  We 
also  think  that  It  Is  a  fair  conclusion  from 
the  entire  evidence  that  re^ndent's  man- 
ager knew,  at  the  time  he  furnished  the 
ties,  that  they  would  not  necessarily  be  con- 
sumed In  making  this  particular  Improve- 
ment though  they  were  furnished  with  a 
view  to  being  used  thereon. 

Counsel  for  respondent  rest  their  cont^- 
tlon  as  to  appellant's  liability  for  the  debt 
incurred  by  Dut^er  In  the  purchase  of  these 
ties  principally  upon  oar  decision  In  National 
Surety  Co.  v.  Bratnober  Lbr.  Co.,  67  Wash. 
GOl,  122  Pac  337.  In  that  decision  w©  re- 
viewed at  considerable  length  the  law  upon 
this  subject  noticing  the  distinction  between 
the  provisions  of  section  1159,  Rem.  &  BaL 
Code,  and  the  general  lien  statute,  holding 
that  certain  Items  are  recoverable  upon  bonds 
given  under  this  section  which  would  not  be 
recoverable  under  the  general  lien  statute. 
Relying  upon  the  broader  language  of  this 
section  and  our  view  of  It  as  expressed  In 
that  decision,  counsel  for  respondent  Insist 
that  these  ties  constituted  an  Item  recover- 
able upon  the  contractor's  bond,  given  for 
the  purpose  of  protecting  persons  supplying 
the  contractor  with  provisions  and  supplies. 
A  careful  reading  of  that  decision,  however, 
will  show  that  It  involves:  (1)  E^iel  for 
steam  shoveJ ;  (2)  the  service  of  teams  with 
drivers;  and  (3)  feed  for  horses — all  furnish- 
ed for  the  carrying  on  of  the  work  In  ques- 
tion, and  all  necessarily  entirely  consumed 
In  the  prosecution  of  the  work.  The  tvs^, 
service,  and  feed  in  a  sense  did  enter  into 
and  become  a  part  of  the  finished  structure, 
possibly  not  a  physical  part  of  It  In  the  sense 
that  material  actually  going  Into  the  atnic- 
ture  would,  but  in  the  sense  that  labor  per- 
formed npon  the  structure  would.  In  the 
recent  case  of  Standard  Boiler  Works  v.  Na- 
tional Surety  Co..  127  Pac.  S78,  we  held  that 
the  expense  of  making  repairs  upon  a  steam 
shovel  which  was  used  In  prosecuting  public 
work  was  not  secured  by  the  contractor's 
bond  given  under  this  section,  upon  the 
theory  that  such  repairs  were  not  work  go- 
ing Into  and  becoming  a  part  of  the  finished 
structure,  because  they  were  not  necessarily 
all  consumed  therein,  but  became  a  part  of 
the  machinery  or  equipment  which  the  con- 
tractor is  presumed  to  be  provided  with  tor 
the  purpose  of  carrying  on  bis  work.  The 
evidence  in  this  case  clearly  shows,  ks  we 
have  nottced,  that  these  ties  were  In  like 
manner  a  part  of  the  equlpm^t  of  the  con- 
tractor, and  not  only  were  not  such  material 
as  was  consumed  In  the  prosecution  of  the 
work,  but  plainly  were  such  material  and 
furnished  under  such  circumstances  as  to 
show  that  It  was  not  contttnplated  by  the 
parties  that  they  would  be  consumed  In  the 
prosecution  of  the  work.  We  are  unable  to 
see  that  these  ties  performed  any  office  dif- 
ferent in  prlnc^le  from  that  portonded  I9. 
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any  other  tool  or  appliance  used  in  the  pro- 
aecntfam  at  tbe  work,  ttaoi^b  tbey  may  have 
been  of  ancb  nature  as  to  beoozne  very  materl- 
aUjr  lessened  In  valve  In  tbe  iwoneabon  of 
the  woife.  It  may-  be  wdl  doabted  trbether 
a  tool  or  appliance  which  becomes  entirely 
worn  out  in  a  partlcnlar  ocmtraefe  of  this 
nature  wonld  cmne  wltbln  tbe  protection  of 
a  bond  given  under  section  1100,  tboo^  we 
need  not  express  oilr  opinbm  viNm  that  qnes- 
tlon  at  this  tlni& 

The  Judgment  of  tbe  trial  coarC  la  rerate* 
ed  In  so  fitr  as  It  awards  recovery  against 
appellant  for  the  9290.S4  Incurred  In  tbe  por- 
I'haae  of  the  ties,  and  It  la  directed  that  tbe 
jndsnkent  be  corrected  accordingly. 

CROW,  O.  J.,  and  CHADWIGE,  OOSB, 
and  MOUNT,  concur. 


(TX  WMh.  290) 

EmrrSON  y.  MOB  BROS.,  In& 
<SnpreiDe  Court  of  Washington.   Feb.  26^ 

i9ia!)^ 

1.  E^DKNCB  (I  582*)  — nsBmcoirr  ai  Fob- 

MU  TKXAL— QSKXinCATlON. 

Under  Bern,  ft  Bal.  Code,  i  1247,  provid- 
ing .  that,  where  any  witness  is  unable  to  ap- 
pear, his  testimoDf,  ^ren  in  a  former  action 
between  tbe  same  partiea,  and  rednced  to  writ- 
ing and  certified  by  tbe  trial  iadge,  may,  upon 
three  days'  noftee,  together  with  tbe  service  of 
a  copy  proposed  to  be  ased,  be  given  in  evi- 
dence in  a  sabseqaent  trial,  a  copy  of  testi- 
mony given  at  the  original  trial,  and  certified 
by  the  trial  judge  to  be  used  on  appeal,  may, 
Dpon  appropriate  notice,  be  introduced  on  the 
subsequent  trial  without  recertification. 

[JJd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  241&-2423;  Dec  Dig.  {  582  *] 

2.  EviDENca  (I  653*)— Opinion  Bvidbncb— 

BXPKST  TBSmiONT— HTPOTHCnOAi;.  QtJES- 
TEOICS— VAIIANOE  FBOV  FACTB. 

A  hipothetleal  qnsstion  should  be  tslrly 
baaed  on  facts  outlined  by  the  testimoi^;  con- 
sequently one  which  assumes  that  a  plaintiff,  in 
a  personsi  injury  sction.  was  In  bed  a  month 
after  tbe  Injury  is  Improper,  where  the  tes- 
timony nwrely  showed  that  be  was  Isid  up 
al>oat  th«  hoose  a  month. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  H  2360-2374;  Dec.  Dig.  |  653.*] 

.1.  TiXAE.  (I  84*)— OBJKcnoNa  TO  SvinxncK— 

EXAHIKATION  OV  EXPERXe. 

Where  a  hypothetical  question  contains 
several  hypotheses,  an  objection  that  it  con- 
tained a  mass  of  irrelevant  matter,  and  that 
tbe  hypotheats  stated  was  not  supported  by  tbe 
evidence,  is  too  general  to  call  the  attention 
of  the  court  to  an  alleged  defect  In  improperly 
aMUBoing  that  being  "laid  up  about  the  boose 
was  eqmvalent  to  being  "in  bed." 

[Bd.  Note.— For  other  cases,  see  Trisl,  Cent 
Dig.  il  211-218.  220-^222;  De&  Dig.  |  84.*] 

4.  KviiHciccB  ({  65S*)— BzpBnr  Tmnioirr— 

HTPomncAi.  Qukstion. 
The  court,  in  the  ezerdse  of  its  discre- 
tion, Bisy,  upon  proper  objectiMi.  require  irrel- 
evant matter  to  b«  elimniated  fton  a  hypo* 
thetieal  question. 

(Sd.  Note.— For  other  casea.  see  Brldenee, 
Ceat.  Dig.  H  2S0»-23T4;  Dec  Dig.  1 693.*] 


6.  Dahaobb  <|  182*>— Exciapm  DAHAeis— 

Pbbsonal  Injubt. 

Where  a  lumberman  engaged  tax  logging, 
after  being  injured,  remained  at  home  a  month, 
and  then  resumed  his  former  oecnpation,  fol- 
lowing it  for  a  year,  and  tbe  only  medical  treat- 
ment be  had  during  tbe  time  was  to  have  a 
scalp  wound  sewed,  an  award  of  ¥5,000  was  ex- 
cessive by  $2,500;  it  appearing  that  after  the 
injory  he  jmned  a  motual  benefit  association, 
and  in  bis  signed  application  stated  that  be  had 
not  been  treated  by  physicians  for  over  seven 
years  and  was  in  Bound  health,  free  from  dis- 
ease or  injury,  and  the  only  injury  apparent  be- 
ing a  curvature  of  the  spine,  which  was  fonnd 
by  radiographic  examination. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  H  372-S86,  890;  Dec.  Dig.  |  m.*] 

Department  %  Appeal  from  Superior 
Court,  King  County;  MUcbeU  OllUam,  Jndg& 

Action  by  Louis  Ejiutson  against  Ifbe  Bros. 
From  a  Judgmoit  for  plaintiff,  defendant  ap- 
peals.  Braianded,  with  directions  to  grant 
a  new  trial,  unless  plaintiff  mtera  a  reinlt- 
Utur, 

Peterson  is  Macbrid^  of  Seattle,  for  appel- 
lant  Uartin  J.  Lund,  of  Seattle,  for  >e- 

spondmt. 

GOSE,  J.  Tbe  platntUt  In  this  action  seeks 
to  be  recompensed  for  a  personal  injury  sus- 
tained while  employed  by  the  defendant,  in 
consequence  of  its  alleged  negligence.  There 
was  a  verdict  and  judgment  in  fala  favor  for 
$6,000,  which  tbe  defendant  seeks  to  reverse 
or  modify  by  this  appeal. 

The  errors  suggested  are:  (1)  That  the 
respondent  was  guilty  of  contributory  negU- 
goioe;  (2>  that  the  testimony  of  Bert  Nel- 
son should  not  have  been  admitted ;  (3)  that 
an  objection  Interposed  to  a  hypothetical 
queetlon  should  have  been  sustained;  and 
(4)  that  the  verdict  was  excessive.  These 
questions  will  be  considered  In  the  above  ^or- 
der. 

Tbe  first  inquiry  was  settled  adversely  to 
the  apptilant's  contention  on  a  former  ap- 
peal, upon  substantially  the  same  facts  as 
are  shown  by  the  record  on  this  appeal. 
Kuudsen  V.  Uoe  Bros.,  Inc.,  66  Wash.  118, 
119  Pac.  27. 

[1]  After  showing  that  Bert  Nelson,  who 
bad  testified  In  the  former  trial,  could  not  be 
found,  and  the  exercise  of  due  diligence  In 
endeavoring  to  find  blm,  the  respondent,  hav- 
ing given  three  days'  notice  to  tbe  opposite 
party,  together  wlUi  a  copy  of  bis  testimony 
in  the  other  trial,  was  permitted  to  read  it 
in  evidence.  The  statute  (Bern,  ft  BaL  Code, 
I  1247)  provides:  "The  testimony  of  any 
witness,  deceased,  or  out  of  the  states  or 
for  any  other  sufflcient  cause  unable  to  ap- 
pear and  testify,  given  In  a  former  action  or 
IHTOceedlng,  or  )n  a  former  trial  of  the  same 
cause  or  proceeding  when  reported  by  a 
stenograidier  or  reduced  to  writing,  and  cer- 
tlfled  by  tbe  trial  judge,  vpon  three  days* 
notice  to  the  ^Stppo^tM  psirty  or  parties,  to- 
gether with  service  of  a  oogiy  of  tho  teetl- 
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100117  ptwoaoH  to  bo  used,  may  be  given  In 
erldenoe  In  the  trial  ot  any  clyll  aetlon  or 
pnK»edIn&  whexe  It  is  between  tbe  same  par- 
ties and  relatei  to  the  aame  matter."  Ttae 
testimony  at  tbe  former  trial  bad  beoi  reduc- 
ed to  wrltlzig  and  certified  by  tbe  trial  Judge, 
to  be  nsed  on  tbe  first  appeal.  Tbe  appel- 
lant's contention  is  tbat  It  was  Incumbent 
upon  tbe  respondent  to  give  it  tbree  days'  no- 
tice of  his  Intention  to  have  tbe  testimony  re- 
certtfled*  and  that  having  Called  to  do  so,,  and 
there  having  been  no  recertiflcatlon,  the'  tes- 
timony was  ktadmlsslble.  The  statute  does 
not  require  so  useless  a  formality. 

[I]  The  respondent  propounded  a  hypothet- 
ical question  to  a  physician,  covering  1^ 
pages  of  the  printed  brief.  The  objection 
was:  "Just  a  minute,  now,  before  that  is  an- 
swered. We  object  to  that  question  as,  first, 
containing  a  mass  of  irrelevant  matter,  which 
might  have  eftect  upon  the  opinion  of  the 
physician,  yetj  it  Is  not  properly  considered  In 
a  case  of  this  character ;  and,  second,  that 
the  hypothesis  stated  Is  not  supported  by  the 
evidence."  The  argument  is  tbat  the  hypo- 
thetical question  is  not  a  fair  statement  of 
the  material  facta  which  tbe  evideoce  tends 
to  establish,  and  that  it  embraces  facta  not 
within  the  testimony.  The  respondent  testi- 
fied that,  after  he  was  injured,  he  succeeded 
in  reaching  the  camp  a  half  mile  distant,  un- 
aided, by  walking  and  crawling,  with  inter- 
vsls  of  resting.  The  hypothetical  question 
assumed  that  he  was  taken  to  tbe  camp. 
The  variance  was  Immaterial.  He  further 
testified  tliat  he  was  taken  to  his  home  from 
the  camp,  and  taken  to  Seattle  the  follow- 
ing day,  where  be  was  attended  by  a  physi- 
cian ;  but  there  is  no  testimony  that  be  was 
taken  home  from  Seattle,  as  the  question  as- 
sumed. This  would  seem  too  immaterial  a 
circumstance  to  require  a  reversal.  He  also 
testified,  and  bis  wife  corroborated  his  state- 
ment, tbat  be  "was  laid  up"  at  home  for 
about  a  month.  The  question  assumes  that 
he  "stayed  at  home  In  bed  for  about  a 
month."  The  variance  was  a  material  one, 
had  It  been  properly  called  to  the  attention 
of  the  court  It  Is  the  duty  of  counsel  to 
frame  bis  hypothetical  Question  so  as  to  fair- 
ly come  within  tbe  scope  of  the  testimony. 
Stated  in  another  form,  there  must  be  evi- 
dence tendlog  to  prove  tbe  material  focts  as- 
sumed In  the  hypothetical  guration. 

[S,  4]  Ttae  objection  that  ttae  question  ccm- 
talned  "a  mass  of  Irrelevant  matter,"  and 
that  the  "hypothesis  stated"  is  not  supported 
by  the  evidence,  was  not  sufflf^enUy  spedflc 
to  direct  the  attention  of  either  tbe  court  or 
counsel  to  the  substance  ot  the  objection.  To 
say  that  a  question  of  su<Ui  length  embraces 
a  mass  of  irrelevant  matter  was  too  g«ieral 
to  rise  to  the  dignity  of  an  objection.  The 
court.  In  tbe  exercise  of  the  discretion  which 
the  law  ^ves  it  (State  Peacock,  58  Wash. 
41,  107  Pac.  1022.  27  L.  R.  A.  (N.  S.)  702), 
vould  .have  been  warranted  in  requiring  the 


elimination  of  the  immaterial  matter  embrac- 
ed in  the  qne^on;  but  the  fiiUnre  so  to  do 
neither  bmefited  the  respondent  nor  prejudic- 
ed ttae  aivellant  And  tbe  objection  tbat  tbe 
"taypotbeels  stated"  la  not  borne  out  by  tiie 
evidence,  when  there  were  several  bypotbe- 
ses,  is  equally  unavalilng.  The  appellant 
should  have  fairiy  pointed  out  wher^  the 
bypotfaesls  varied  ftom  the  evidence.  Had 
this  been  don^  tbe  court  would  have  been 
afforded  a  basis  for  an  intelligent  ruling,  and 
counsel  oould  then  have  recast  Us  question, 
or  could  have  temporarily  withdrawn  It  tor 
the  purpose  of  putting  In  evidence,  if  he  had 
any,  to  meet  the  situation.  This  view  has  tbe 
support  of  the  following  authorities :  38  Cyc 
13S8;  In  re  Barber's  Estate.  63  Conn.  393. 
27  Aa  973,  22  L.  B.  A.  90;  Styles  v.  YU 
lage.  etc.,  131  Mich.  443,  91  N.  W.  622;  Mis- 
souri V.  Hall,  66  Fed.  868,  14  C.  C.  A.  153; 
BurUngton,  etc,  v.  MUler,  60  Fed.  254,  8  C 
a  A.  612. 

Tbe  reason  for  the  rule  Is  thus  succinct- 
ly stated  in  tbe  case  last  cited:  "Appellate 
courts  have  on  many  occasions  condemned 
the  practice  of  stating  objections  to  testi- 
mony in  language  that  Is  so  general  or  ob- 
scure tbat  It  may  not  have  served  to  advise 
tbe  trial  court,  or  the  opposite  party,  of  the 
precise  nature  of  the  objection  intended  to 
be  urged  and  to  be  relied  upon.  A  specifica- 
tion of  the  particular  reasons  upon  which  a 
party  asks  the  trlaL  court  to  exclude  or  to 
admit  certain  testimony  is  essential  for  three 
reasons:  First,  to  prevent  a  violation  of  the 
fundamental  rule  that  a  litigant  must  abide 
in  an  appellate  court  upon  the  theory  which 
he  has  advocated  at  nisi  prlus;  second,  to 
prevent  an  appellate  tribunal  from  becdm- 
Ing  something  quite  differ^t  from  a  court 
of  review;  and,  lastly,  tbat  the  <^po8ing 
party  and  tbe  trial  court  may  be  folrly  ad- 
vised of  tbe  force  and  nature  of  tbe  objec- 
tion intended  to  be  urged,  and  have  a  fair 
opportunity  to  consider  1^  and.  ff  need  be, 
obviate  It  Insurance  Co.  v.  Frederick.  58 
Fed.  144  t7  a  C.  A,  1221;  Turner  v.  Peo- 
ple. 33  Mich.  363,  382;  Sbafer  r.  Fei^son. 
103  Ind.  90,  2  N.  B.  302;  State  v.  Hope,  100 
Mo.  847.  13  S.  W.  400  [8  L.  R.  A.  6081;  Lew- 
is V.  RaUroad  Co.,  123  N.  T.  496,  501,  26  N. 
E.  367;  Ward  v.  Wilms,  16  Colo.  86,  27  Pac 
247;  People  v.  N^son,  85  Cal.  421,  24  Pac 
1006;  ElUott;  App.  Proc.  81  770,  770.  While 
an  objection  to  testimony  for  tbe  reason 
tbat  it  Is  'incompetent  and  Immaterial*  may 
be  adequate  in  some  cases,  where  the  testi- 
mony is  obviously  or  clearly  ioadnilssible,  yet, 
as  every  practitioner  knows,  ft  frequently  hap- 
pens that  an  objection  In  that  form  is  not  suf- 
ficient to  advise  tbe  court  or  tbe  opposite  iwr- 
ty  of  the  ground  on  which  the  objection  is 
predicated."  While  tbe  objection  tbat  the  "hy- 
pothesis stated"  la  not  supported  by  tbe  evi- 
dence may  be  sufllclently  spedflc  In  cases 
where  the  question  embraces  a  single  hypoth- 
esis, which  is  clearly  without  the  legltinmte 
meaning  of  tbe  testimony,  yet  It  frequentlj 
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happms,  aa  In  this  ease,  tbat  an  (d)jecUon  In 
that  form  la  altogetho'  too  wanting  In  pre- 
cision to  direct  tbe  mind  of  either  the  court 
or  oonnael  to  the  vice  sought  to  be  eradi- 
cated. 

The  appelant,  in  support  of  tbe  soffldai^ 
of  bla  objection,  has  t^ted  Frlgstad  t.  Great 
Nortbem,  etc.,  101  Bfinn.  40,  111  N.  W.  838. 
It  may  wdl  be  doubted  whether  the  objection 
was  snffleient  under  thla  authority.  We  quite 
asree  with  tbe  court.  In  the  FilgBtad  Case, 
that  it  is  the  duty  of  couns^  to  frame  his 
hypothetical  questions  with  care  and  accura- 
cy, and  that  he  should  not  be  permitted  to 
throw  tbe  burden  of  correcting  its  defects  np- 
on  opposing  counseL  Tbe  question  liere  olb- 
Jected  to  was  not  carefully  prepared,  and  It 
was  not  accurate.  There  is,  however,  a  duty 
on  objecting  counsel.  Be  must  state  bis 
gnrands  of  objection  qwdfically,  in  order 
Hiat  the  court  may  rule  intelligently,  heep- 
fng  In  view  tbe  all-essential  fact  ttuit  tbe 
promotion  of  justice  is  the  abject  of  all  liti- 
gatlon. 

[I]  Tbe  objecticm  that  the  damages  award- 
ed by  tbe  jury  and  carried  Into  the  Judgmrat 
by  the  court  are  exceesive  is  meritorious. 
Tbe  rapondent  was  injured  on  the  25tb  day 
of  March,  1900.  Be  returned  to  his  worfc 
in  less  than  a  month,  and  continued  to  work 
for  the  appellant.  In  his  former  position,  for 
nearly  a  year,  at  an  Increased  wage  on  ac- 
count of  tbe  rise  in  wages.  Be  testified  tbat 
he  resumed  work  on  accoont  of  bis  neces- 
sitous, drcumstauces ;  tbat  he  was  not  well : 
and  that  be  had  a  boy  to  help  him  tbe  last 
wedc  he  worked  for  the  appelant  He  also 
aaU^  *^dl,  I  am  not  well;**  tiiat  bis  feet 
and  back  had  troubled  him  ever  since  the  in- 
jury; and  tbat  bis  bade  hurt  him  when  he 
worked.  After  he  left  tbe  employ  of  the  ap- 
pelant, be  worked  as  a  loader  for  about  a 
month  for  another  party;  then  w<Aed  as  a 
flsberman,  fishing  for  baUbut  with  a  hdper, 
as  he  says,  where  he  was  required  to  lift 
heavy  flsb.  iJi  spcnUng  o'  ^  presoit  con- 
dltIon«  be  said  "that  Ua  back  is  sore  and 
Umber,*'  ao  tbat  be  cannot  do  any  bard  work ; 
that  bis  "f^  are  weak";  and  that  be  has 
not  been  "well  or  sound"  since  he  snstalned 
tte  InJoiT.  Tbe  day  following  tbe  injury  be 
called  npon  a  phy^dan  at  Seattle,  who  put  a 
few  atltcbes  hi  his  fordiead,  whore  thescalp 
bad  been  cut.  This  was  practically  all  the 
treatment  he  reo^Ted  prior  to  tbe  triaL  On 
the  24th  day  oC  July,  1909,  about  f  onr  months 
after  he  sustained  the  injury,  be  applied  for 
membership  and  benefits  in  tbe  "Modem 
Woodmra  of  America.*'  In  bis  signed  apidl- 
catlon  he  was  asked,  **Bave  yon,  within  tbe 
last  seven  years,  been  treated  by  or  consult 
ed  any  person,  physician,  or  physicians  In  | 
regard  to  pmonal  ailmoita?*'  and  answered, , 
"^o."  Be  was  asked,  "Bave  yon  ever  bad 
any  local  disease  personal  Injury,  or  serious 
illness?"  and  anawwed.  "No."  Be  was  ask-  j 
cd,  **Are  you  of  sound  body,  mind,  and'healtb,  j 
and  free  from  disease  or  injury?"  and-aa*! 


sweredf  "Xes."  He  was  asked,  "Has  your 
weight  recently  increased  *  *  *  dimin- 
ished?" and  answered,  "No." 

Dr.  Te^ll,  a  witness  for  the  respcnident, 
made  an  X-ray  examination  of  tbe  appel- 
lant's spine  In  May,  1912,  and  testified  that 
be  had  tt  curvature  of  the  spine,  and  tbat 
the  eleventh  rib  bad  been  wrenched  frmn 
the  backbone.  He  made  a  radiograph  which 
was  put  in  evidence.  He  bad  never  seen  the 
respondent  before  tbat  day.  Bis  testimony 
as  to  tbe  permanency  of  tbe  injury  was. 
"Well,  my  opinion  la  that  It  would  be  more 
or  less  permanent;"  tbat  the  "tujnry  to 
wbldi  be  testified  was  caused  by  violence"; 
that  It  "coidd  very  easUy  cause  the  symp- 
toms" ;  tbat  tbe  injnnr  showed  by  Vbe  radio- 
graph would  interfere,  "to  a  eertabi  extent," 
with  bis  work;  and  that  "it  Is  ratber  diffi- 
cult to  say  just  to  what  extent"  He  far- 
ther said  tbat  a  curvature  of  tbe  Q>lne  In 
adnlto  la  not  Infrequent  Be  also  testified 
that,  if  the  respondent  worked  tbe  same  as 
he'  had  worked  before  he  met  the  injury,  fte 
would  say  that  the  Injury  was  not  very  seri- 
ous. Be  further  testified:  "Q.  Assuming  that 
the  evldmce  here  shows  tbat  be  called  for  no 
medical  b^tmmt  as  to  that  portion  of  his 
body— the  tlbs — would  that  Indicate  to  your 
mind  that  he  w&b  probaUy  not  Injured  tbero 
at  tbat  time?  A.  I  assumed  n  few  mlnuteR 
ago  that  he  had  beoi  Injured  in  the  ribs  and 
treated  for  such.  Q.  I  am  asking  you  now, 
assuming  that  be  bad  not  been  treated  at  all. 
and  did  not  ask  fo^  any  treatment  In  that 
line,  what  would  that  Indicate  to  your  mind? 
A.  That  he  had  not  any  injury.  Q.  That  Ik 
It  Ordinarily  speaking,  then,  a  person  that 
Is  snfferlng  from  a  broken  lib  or  rlbe,  he 
feels  it  at  the  time?  A.  Ordinarily;  yes, 
sir.  Q.  That  Is  quite  painful;  lent  that 
rlgbt?  A.  Well,  now,  not  always.  There 
are  many  cftses  where  a  firactnred  rib  has 
been  known;  a  patient  goes  about  with  some 
little  InMmveDlence  for  some  length  of  time. 
Q.  Well,  if  that  is  tbe  case,  then.  Doctor, 
that  he  does  not  parUcnlarly  experience  any 
pain  or  trouble,  im't  that  of  Itself  evidence 
that  be  waa  not  very  severely  injured?  A. 
One  should  say  so;  yes,  sir.  Q.  Tee.  Ton 
never  saw  this  man  before  you  took  tbe  X- 
ray?  A.  No,  sir." 

Dr.  Nobtei  a  witness  for  the  respondent 
testified  that  be  examined  tbe  respondent 
during  the  trial ;  that  ^m  the  X-ray  exami- 
nation, and  from  the  symptoms,  be  was  led 
to  believe  tbat  be  bad  a  "fractured  rib  and  a 
twisted  spine";  tbat  It  was  due  to  some  In- 
jury; tbat  in  his  opinion  be  was  not  able  to 
pe^orm  "the  labor  he  did  befme."  "I  do  not 
think  he  Is  capable  of  doing  logging  work.** 
Be  further  stoted  that  be  bad  to  rdy  upon 
the  history  of  the  <»se  as  given  him  by  tbe 
respondent,  and  that  "we  have  to  rely,  to  a 
certain  extent,  upon  the  patient's  word." 

The  {Aysldans  w}jto  testified  for  the  appel- 
lant said  that  there  was'  no  Indication  of  a 
Ciactore  of  the  rib;  that,  he  bad  a  slight  cnr- 
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Tatun  of  tbft  aptn^  a  oondltlon  oommoiOr 
fou&d  In  adults;  and  tbat  there  was  no  evl- 
dencB  of  a  prcBoit  disablUty.  A  number  of 
the  wltnesaea  for  tbe  appellant  tesUfled  that, 
when  tbe  reapondent  returned  to  work,  he 
made  no  complaint ;  and  tbat  he  resumed  hla' 
former  position  and  vorked  tbe  some  as  be- 
fore. Xhe  record  evidence  shows  that  he  re- 
sumed work  on  April  19th,  six  days  less  than 
a  numth  after  his  Injur;,  and  that  he  worked 
nntU  the  16th  day  ot  Uarcb,  1010,  a  period 
of  about  11  months.  He  was  receirlng  $3.50 
per  day  when  be  met  his  injury ;  and,  after 
be  returned  to  his  work,  he  was  paid  at 
the  rate  of  $4  per  day,  while  he  remained 
in  the  employ  of  the  appellant. 

The  writer  has  read  all  of  the  evidence  In 
the  case,  and  we  find  tbat  the  appellant  re- 
sumed bard  labor  within  three  weeks  alter 
he  was  Injured;  that  he  continued  in  the  em- 
ploy of  the  appellant  for  a  period  of  11 
monthB,  working  for  It  when  It  bad  work  to 
40i  that  he  received  no  medical  aid  other 
than  to  have  a  few  stitches  put  In  bis  fore- 
bead  for  a  period  of  three  years.  This,  sup- 
plemented by  his  own  solemn  written  state- 
ment when  he  sought  to  become  a  member  of 
tbe  Woodm^'s  Lodge,  and  to  receive  Its  ben- 
efits, forces  the  condnslon  that  the  damages 
awarded  by  the  jury  are  so  excessive  as  to 
otniclartvely  show  passion  and  prejudice.  We 
are  always  reluctant  to  Interfere  with  the 
verdict  of  the  jury  upon  questions  of  fact; 
but,  when  the  facts  are  as  recounted,  a  con- 
siderate r^rd  for  onr  daty  reqaires  that 
we  should  not  permit  the  verdict  to  stand. 
We  thlQk  a  verdict  of  $2,500  would  have  been 
liberal,  and  tbat  the  jury  was  not  warranted 
in  allowing  a  greater  sum. 

The  case  wtU  be  remanded,  with  directions 
to  grant  a  new  trial,  unless  tbe  respondent 
elects,  within  30  days  after  flUng  itf  the  re- 
mittitur belov,  to  accept  a  Judgment  fbr  «2,- 
600. 

CROW.  O.  J.t  and  GHADWICE,  MOUNT, 
and  FABEBB,  JJ.,  concur. 


(71  Wash.  224) 
McDowell  et  al  v.  BEGKHAM  et  aL 

(Supreme  Court  of  Washingtoo.-  Feb.  21, 
1913.) 

1.  JuDQiMNT  (!  eeo*)— CoNOLuaivsmtqa-BB- 

BONXOUB  JUDQUENT. 

Where  a  judgnient  admeasuring  a  widow's 
dower  as  a  life  estate  in  certaio  lands  was 
nerer  appealed  from,  grantees  of  tbe  widow.  In 
deeds  conveying  the  fee  in  the  land,  cannot  sub- 
■equeotly  attack  the  judgment  on  the  ground 
that,  under  tbe  statutes  wen  In  force,  she  was 
entitied  to  one-half  of  her  husband's  lands  in 
fee. 

TEd.  Note.— For  other  cases,  see  Indgment, 
Cant  Dig.  I  1171;  Dec.  Dig.  |  660.*] 

2.  Lm  BsTATKB  a  8*>— Advbbse  Possession. 

Bern,  ft  Bal.  Code,  |  156,  providing  tbat 
the  period  for  the  comqteDcement  of  actions 
for  ine  recovery  of  real  property  shall  be  Um- 
tted  to  ten  years,  does  not  operate  agunst  a 


remainderman  la  favor  of  a  life  tenant  and  ber 
grantees  during  the  life  of  the  life  tenant ;  loc 
the  estate  of  uie  remainderman,  thoni^  TMted, 
is  not  In  possession. 

[Ed.  Note.— For  other  casea,  see  liCs  BatatMk 
Cent.  Dig.  U  21-28;  DecTDig.  1  &•] 

3.  Life  Estatbs  (|  8*H Advbksk  PosaEsazoir 
—Deeds  as  Notice. 

Registry  sets  are  for  the  benefit  of  snbse- 
quent  holden^  and  not  for  the  protection  of 
prior  owners,  and  conveyances  In  fee  by  a  life 
tenant  and  her  grantees  will  not  initiate  ad- 
verse possession  as  against  tbe  remaiaderman ; 
for  he  is  not  bound  to  take  notice  of  recorded 
deeds  subsequent  In  time  to  the  creation  of  hia 
interest. 

[Ed.  Note.— For  other  cases,  see  Life  Bstatea, 
Cent  Dig.  ii  24-28;  DecTDig.  I  8.*] 

4.  Life  {Bstateb  (I  S*)— Anvnas  Possuflxov 

— "TiTiB." 

Seven  rears'  possession  by  the  grantees 
of  a  life  tenant  under  Rem.  ft  BaL  Code,  1 
786,  providing  that  actions  for  the  reeovenr  of 
lands  which  any  person  msy  be  possassed  of 
by  actual  possession,  having  title  in  law  or 
equity,  shall  be  brought  within  seven  years  wiU 
not  bar  the  remaiQaermen ;  for  tbe  word  "ti- 
tle" means  a  fee-simple  title,  or  one  that  equi- 
ty will  convert  into  a  fee  simple,  and  the  pos- 
sessor had  only  a  limited  fee. 

[E^d.  Note.— For  other  casM,  see  Life  Estates. 
CenL  Dig.  H  24r-28;  DecTDlg.  f  8.* 

For  other  definitions,  see  Words  and  Phrases^ 
voL  8,  pp.  6970-6982.] 

6.  LxR  EarrATKs  (i  8*>-AoTnn  Pnsai—Tow 

—Cowu  or  TrrLB, 

While  a  void  deed  msy  be  color  oi  title 
sufficient  to  start  the  statute,  the  right  to  hold 
land  under  Rem.  ft  BaL  Code,  {  789,  providing 
that  every  perMU  hsving' color  of  title,  made  la 
good  falui,  to  vacant  lands,  who  shall  pay  all 
tbe  taxes  assessed  for  seven  successive  years, 
shall  be  sdjudged  the  legal  owner,  does  not  de- 
pend upon  the  deed  alone,  but  on  a  elsim  of 
title  asserted  in  good  faith;  and  conseqaendy, 
as  a  purchaser  from  a  life  tenant  twes  no 
greater  interest  than  that  of  his  paator,  the 
grantee  trf  a  life  tenant,  although  tbe  deed  be 
in  fee,  has  no  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Life  Bstatsi^ 
Cent.  Dig.  11  24r-28;  Dec.  Dig.  |  &*] 

6.  Lm  B8TAT18  a  28*}— PuBoiuam. 

A  purchaser  mm  a  life  tenant  can  take 
no  greater  interest  Uian  the  estate  of  bla  gran- 
tor. 

[Ed.  Note.— For  other  cues^  we  LUs  BstatsL 
Cent  Dig.  II  21.  48-4S;  Dee.  Dig.  |  28.«] 

7.  REiiAiwDEBfl   (I    17*)— Acnoir  Aoaihbi 
Life  Tenant  and  Obahtxeb— Laohbs. 

Though  the  grantees  ai  the  Ufe  tenant 
claimed  the  property  in  fee,  the  remainderman 
may-  not,  under  Rem.  ft  Bal.  Code,  |  786,  -main- 
tain an  action  against  them  dnting  the  ex- 
istence of  the  life  estate;  and  hence  Uw  toe- 
trine  of  laches  cannot  apply. 

[Ed.  Note.— For  other  casea,  see  Remalndenk 
Cent  Dig.  I  10;  Dec.  Dig.  i  17.«] 

8.  Remain DKB8  d  10*)— RiOHia  or  Aonoir— 

Waste. 

That  a  remainderman  MIed  to  exercise 
his  privilege  to  bring  an  action  ftv  darasges 
for  waste,  which  conaisted  of  the  cutting  of 
timber,  will  not  bar  his  right  to  the  estate. 

[Ed.  Note. — For  other  casra,  see  Remainders 
Cent  Dig.  I  28 ;  Dec  Dig.  |  10.*] 

9.  Life  Estates  8*)— Aovkbse  PoasEsaxoii 
— Patment  of  Taxes. 

As  It  is  the  du^  of  a  Itts  tenant  to  pay 
taxe^  the  payment  <a  tMxm  by  Ae  granbss  of 
tiie  bfe  tenant,  who  claimed  fihe  estate  in  Use 
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liiBple,  win  not  tnpport  a  dalm  of  advene  poe- 
mnon  aa  asainst  the  maajudermaii. 

[Ed.  Note.— For  other  caaes,  see  Life  Estates, 
Cent  Dig.  H  21-28;  Dec.  Dig.  |  8.*] 

D^aztment  1.  i^ieal  from  Superior 
Goor^  King  Ckmntr;  Wllwrn  B.  Gay.  Judge. 

In  tbe  matter  of  tbe  pettttoa  of  tbe  City  of 
Soattto  to  condemn  land.  M.  Loolse  McDow* 
eU  and  otbera  filed  a  claim  to  the  proceeds 
■a  Tonalndermen.  Fnun  a  jndgmoit  for 
dalnumts,  H.  a  Becfeham  and  another  ap> 
peal.  Affirmed. 

P.  V,  Davis,  of  Seattle  (S.  S.  Langland,  of 
Seattle,  of  counsel),  for  appellants.  HIggins 
*  Hughes,  of  Seattle  (Byman  Zettler,  of 
Seettter  of  counsel),  for  respondents. 

CHADWICK,  J.  One  Marshall  F.  Moore 
died  intestate  on  February  27, 1870.  leaving  a 
widow.  Fanny  Moor^  and  three  children. 
U.  Louise  Moore,  now  McDowell,  now  aged 
49  years,  Thomas  Ewlng  Moore,  now  43  years 
old,  and  Frank  Moore,  now  46  years  old.  The 
decedent  left  an  estate  consisting  of  real 
property,  situate  in  King  and  Thurston  coun- 
ties. The  estate  was  adminlstored  In  Thur- 
ston eoun^,  where  the  dower  Interest  of  the 
widow  was  admeasured.  A  lUe  estate  In  the 
pnverty  In  King  count?  was  set  over  and  ac- 
cepted by  her.  These  proceedings  were  bad 
on  August  1,  1871.  On  Al^il  29,  1870,  Fan- 
ny Uoore,  tbe  widow,  duly  made,  executed, 
and  dellTeri^  to  one  B.  P.  Van  Trump  her 
general  power  of  attorney,  authorizing  and 
empowering  him  to  "enter  Into  and  take  pos- 
session of  all  lands  in  which  she  then  was 
or  might  thereafta  be  mtltled  to  or  inter- 
ested In,  and  to  grant,  bargain,  sell  the 
same,  or  any  pared  thereof,  for  such  sum  or 
pricey  and  on  such  terms,  as  to  him  should 
seem  meet;  and  for  her  and  In  her  name  to 
make^  execute,  acknowledge,  and  deliver  good 
and  snffldent  deeds  of  conveyance  for  the 
same,"  etc.  This  instrument  was  duly  re- 
corded on  April  8.  1871,  in  the  record  of 
deeds  of  King  county.  On  February  17, 1883, 
Fanny  Moore,  acting  by  and  tbrough  her  at- 
torney la  fact;  Van  Trump,  conveyed  the 
King  county  laAds  to  Bamnei.  C  Woodruff. 
Tbls  deed,  was  executed  for  a  valnable  con- 
sideration, and  purported  to  convey  the  full, 
fee-simple  title  to  the  lands  In  controversy. 
The  land  passsd  from  Woodruff  and,  through 
a  chain  of  title  regnlar  upon  its  face,  to  va- 
rious grantees.  The  land  was  at  one  time 
platted  as  an  addition  to  tbe  city  of  Seattle, 
and  aftowards  vwiated  and  then  platted 
again,  and  Is  now  embraced  within  the  plat 
Unea  of  Dwigbt^s  addition  to  the  city  of  Seat- 
tle^ ct  wbldi  the  appellants  Bedcbam  are  tbe 
owners  ctf  lots  78  and  79,  which  they  have 
held  under  a  paper  title  since  June  6,  1889, 
^ce  which  time  tbey  have  paid  alt  taxes 
and  assessm«it8  levied  thereon.  Tbe  land 
waa  originally  covered  by  a  growth  of  mer- 
chantable timber,  wh^b  has  been  legged  off. 


Tbe  land,  so  f ar  as  Qie  record  shows,  al- 
though we  do  not  go  b^ond  the  lots  in  oou' 
troversy,  is  still  open  and  unoccupied.  Tin- 
der  a  municipal  improvemmt  proceeding 
prosecuted  by  the  city  of  Seattle,  damages 
were  awarded  to  respondents  for  the  takl;ig 
and  damaging  of  the  lots  owned  by  appel- 
lants ;  whereupon  the  respondents,  tbe  heirs 
of  Moore,  claiming  the  remainder,  petitioned 
tbe  court  for  an  order  distributing  the  award 
t)etween  them  and  the  grantee  of  their  moth- 
er, whose  life  tenancy  is  admitted.  This  the 
court  did.  The  effect  of  this  ruling  being 
to  limit  the  estate  of  appellants  to  the  life 
of  Fanny  Moore,  she  being  still  alive,  they 
have  brought  the  case  here,  asserting  their 
title  under  several  theories,  which  we  will 
discuss  In  their  pn^r  order. 

[1]  We  are  invited  to  a  discussion  of  tbe 
statutes  of  1869,  1871,  and  1873,  abolishing 
dower  and  creating  our  community  property 
system.  It  being  contended  that,  at  tbe  time 
of  the  death  of  Marshall  F.  Moore,  the  com- 
munity property  statutes  were  in  effect  and 
conclusive  of  the  rights  of  the  deceased  and 
bis  relict;  that,  admitting  that  the  Legisla- 
ture could  not  so  legislate  as  to  deprive  an 
owner  of  his  property  by  taking  one-half 
thereof  and  giving  It  to  his  spouse,  yet.  ner- 
ertheless,  the  right  of  dower  being  inchoate 
and  resting  in  expectancj',  that  it  was  with- 
in the  power  of  the  Legislature  to  abolish  it, 
and-  in  lieu  thereof  sutistitute  for  tbe  life 
estate  a  full  estate  in  one-half  of  the  prop- 
erty owned  by  the  deceased  spouse;  that 
upon  the  death  of  the  owner,  although  the 
statute  be  inoperative  In  his  lifetime,  it  woold 
nevertheless  operate  as  a  statute  of  descent ; 
and  diat,  Fanny  Moore  having  then  one* 
half  of  the  property  In  her  own  right,  and 
having  conveyed  tbe  whole  thereof,  her  chU- 
dreu,  being  also  tbe  owners  of  on^-half  In 
their  own  right,  would  be  foreclosed  to  as- 
sert title  as  against  tbe  plea  of  tbe  goieral 
and  special  statntes  of  llndtatlons,  ladies, 
and  eston>el,  an  of  which  are  assorted  in  aid 
of .  amtellants*  claims.  However  this  nOgtCt 
be  as  between  Fanny  Moore  and  these  ap- 
pellants, the  rule  eannot  be  Invoked  against 
the  reHpondents,  who  were  put  In  the  posi- 
tion of  remaindermen,  subject  to  the  Uta 
estate  of  Fanny  Moote,  by  a  court  of  com- 
petent JnrtscUction.  We  may  admit  that  tbe 
decree  admeasuring  dower  was  entered  up- 
on a  mistaken  conception  of  the  law;  but 
It  was  duly  entered  ahd  not  aivealed  from, 
and  it  has  fixed  the  relatlmi  of  the  respond- 
eaits  to  the  land  in  controversy.  We  so  bold 
in  Be  Ostlond's  Estate,  S7  Wash.  359.  106 
Pac  U16,  13S  Am.  St  Bep.  990.  The  hold- 
ing in  that  case  was  elaborated  in  the  later 
case  of  Alaska  Bankliy^  etc,  Ca  v.  Noyes, 
64  Wash.  672,  U7  Fac.  492,  and  needs  no 
further  discussion.  Tbls  rule  is  well  found- 
ed In  reason,  and  Is  sustained  by  tbe  author- 
ities; tbe  leading  case  being  ttiat  of  Broder- 
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idc'8  Will,  21  WaJL  603, 22  L.  Ed.  599.  wbere 
It  was  aougbt  to  abow  In  a  collatexal  pro- 
ceeding tbat,  notwltbstanding  an  oi^r  of  a 
mrolMte  conrt  admitting  tbe  will  to  pndkate 
and  fixing  the  status  of  tbose  Interested  in 
the  Inheritance,  the  will  was  forged. 

[2]  I^ssing  this  point,  we  will  discuss  the 
Ideas  in  bar.  The  ten-year  statute  of  llmtta- 
tlons  reads:  "The  period  prescribed  In  the 
precedliv  section  for  the  commoicenient  of 
actions  shall  be  «s  follows:  Within  ten  years, 
—1.  Actions  for  the  reooracy  of  real  prop- 
ert7,  or  for  the  recorety  of  the  possession 
th»eof;  and  no  action  shall  be  maintained 
for  snch  recovery  unless  it  appear  tlut  the 
plaintiff,  his  ancestor,  predecessor,  or  gran- 
tor, was  seised  or  possessed  of  the  premises 
in  qnestion,  within  ten  years  before  tbe  com- 
mencement of  the  actimi.**  Bon.  A  BaL 
Code,  1 166.  Clearly,  under  this  statute,  the 
basis  of  a  daim  ct  title  must  rest  In  adverse 
possession.  It  assumes  ownership  and  seisin, 
and,  as  we  have  heretofore  held,  these  are 
presumed  to  continue  nntU  an  adverse  pos- 
sessltm  of  the  property  has  continued  for  the 
tcu-year  period.  See  cases  odleeted  in  note, 
section  156,  Rem.  A  Bal.  Code.  Now,  assum- 
ing that  tbe  respondents  are  renjaindennen, 
and  that  their  estate  is  dominant  to  the 
present  life  estate  of  Fanny  Moore,  they  were 
not  bound  to  assert  thdr  title,  or  take  no- 
tice of  the  acts  or  tranffinisslcms  of  the  title 
to  the  subordinate  estate  during  the  life  of 
the  ancestor;  for,  under  the  well-known 
prinriples  of  the  common  law,  their  estate^ 
although  vested.  Is  not  to  be  enjoyed  until 
the  determination  of  the  life  estate  (2  Black. 
Com.  164;  4  Kent,  Com.  197);  this  under 
tbe  theory  that  possession  in  anothOT  Is  not 
hostile  to,  but  consistent  with,  the  dominant 
estate. 

.  [S]  There  has  been  no  physical  possession, 
except  the  cutting  of  the  timber;  and  tills 
Is  not  necessarily  an  act  of  possession,  but  Is 
an  act  of  waste.  But  granting  possession, 
tlie  only  act  from  which  an  adverse  posses- 
sion might  be  implied  Is  the  transmission  of 
title  through  the  several  recorded  deeds. 
Here,  again,  we  are  met  by  the  common-law 
rule  tbat  a  remainderman  is  not  bound  to 
take  notice  of,  nor  Is  he  bound  by  deeds 
made  subsequent  lu  time  to,  the  creation  of 
his  Interest  This  rule  Is  general,  and  ap- 
plies to  all.  An  owner,  as  against  an  out- 
standing, subordinate  estate,  may  rest  secure 
In  reliance  upon  his  record  title;  for  If  It 
were  otherwise  a  lessee  for  a  term,  or  any 
one  in  possession,  might  secure  a  deed  from 
a  stranger  and  thus  initiate  a  paper  title. 
That  the  object  of  our  registry  acts  Is  for 
the  benefit  of  subsequent  holders,  and  not  for 
the  protection  of  prior  owners,  has  been  held 
by  this  court  McDonald  &  Co.  v.  Johns,  62 
Wash.  521,  114  Pae.  175,  33  L.  E.  A.  (N.  S.) 
57.  We  find  no  place  to  apply  the  ten-year 
statute,  unless  tbe  alleged  waste  was  suffi- 
dent  to  start  the  running  of  the  statute — a 
question  we  shall  discosq  .^^sentlj. . 


[4]  The  aev^-year  statute  of  limitations: 
It  Is  next  contended  that,  the  appeUants 
having  beoi  In  actual,  open,  and  nottn^ons 
possession  of  tbe  property  tot  seven  succes- 
slve  years,  as  evidenced  by  the  i^ttliic;  and 
cutting  of  the  timber  and  payment  of  taxes 
(section  786,  Bern.  &  BaL  Code),  or.  If  tbese 
features  be  eliminated,  and  we  bold  that  tbe 
land  is  vacant  and  unoccupied,  that,  having 
color  of  titie,  as  evidenced  by  the  deed  from 
the  life  taian^  and  having  paid  taxes  for 
seven  successive  years,  they  should  be  held 
to  be  tbe  owners  according  to  the  purport  of 
their  paper  title.  Section  789^  Bern.  &  BaL 
Code.  What  we  have  said  with  reference  to 
the  lien-year  statute  answers.  In  the  main,  tbe 
arguments  made  under  these  sections  of  tbe 
Code.  Tbese  sections  are  not  to  be  extended 
beyond  their  terms  and  necessary  Implica- 
tions. They  were  drawn  to  protect  rights, 
not  to  defeat  them.  Section  786  Is  not  arall- 
able^  because  respondents  have  no  connected 
title  lu  law  or  eqnity  dedudble  of  record, 
etc.,  as  ther^n  provided.  Tbe  word  '^title,'* 
as  there  employed,  means  a  fee-simple  titie, 
or  one  that  eqnity  will  convert  Into  a  fee 
simple.  Here  the  tiUe  was,  and  must  re* 
main  during  the  life  of  the  ancestor,  a  limit* 
ed  fee,  b^lnnlng  with  the  apportloumoit  of 
her  dower  and  ending  with  her  llf^ 

[5, 1]  Nor  does  section  789  aid  appellants. 
While  this  conrt  has  held,  in  Miller  &  Sons 
T.  Simmons.  67  Wash.  294,  121  Pac  462,  and 
cases  there  dted,  that  a  void  deed  Is  a  suffi- 
cient color  of  title  to  start  the  statute,  the 
right  to  bold  land  under  these  statutes  does 
not  depend  on  a  deed  alone,  but  upon  a  claim 
of  title  asserted  in  good  faith.  Lara  v.  San- 
dell,  52  Wash.  53,  100  Pac  166.  There  can 
be  no  such  dalm  wbere  tbe  grantee  takes  a 
deed  with  knowledge,  either  actual  or  con- 
structive, tbat  bis  grantor  Is  conveying  that 
which  is  not  his  own.  Pettlcrew  v.  Green- 
shields,  61  Wash.  614.  112  Pac.  T49;  Brodack 
V.  Morsbacb.  38  Wash.  72.  80  Pac.  275.  "A 
purchaser  from  the  life  tenant  takes  no 
greater  Interest  than  tbe  interest  of  tbe  life 
tenant"  Blair  t.  Johnson,  215  m.  552,  74 
N.  E.  747.  In  this  case  appellants  dthv 
knew,  or  should  have  known,  of  the  out- 
standing estate,  and  tbat  their,  title  was  sub- 
ordinate to  It.  Persons  may  assert  title  to 
land,  but  the  law  fixes  the  time  for  the  stat- 
ute to  begin  to  run  against  tbe  remainder^ 
man,  and,  unless  that  time  has  come,  all  pleas 
of  tbe  statutes  of  limitations  must  l)e  un- 
availing; for  the  law  Is  tbat  a  remainder- 
man Is,  during  tbe  continuance  of  the  prece- 
dent particular  estate,  under  legal  disability. 
Jewett  V.  Jewett,  10  Gray  (Mass.)  31.  "The 
statute  of  limitations  does  not  begin  to  run 
against  the  right  of  a  remainderman  to  re- 
cover bis  remainder  interest  or  establish  his 
title  to  the  same  until  after  the  determlua- 
tion  of  the  preceding  particular  estate;  nor 
Is  he  guilty  of  laches  In  failing  to  assert  his 
Claim  before  bis  tight  to  the  possession  of  tbe 
property  accirueB.  But  this  rule  as  to  ncttons 
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at  tL  possesbory.  .nature  does  not  apply  to  ac- 
tfons  for  iQjories,  wbtch  tbe  temalndennan 
jmaj  maintain  during  tbe  continuance  of  tbe 
preceding  particalar  eatate."  16  Oye.  658, 
ttud  caaea  tbere  dted.  Hence,  wbere  a  life 
tfenant  wrongfbUy  conre^  land  in  fee,  11ml- 
tBtlons  do  not  begin  to  run  until  the  death 
of  tbe  llfO  teaant.  Griffin  t.  Ttumiaa,  138  N. 
G.  310;  88  S.  a  903;  Blee  t.  Bamberg,  SO  8. 
C.  498,  88  8.  E.  200;  1  Oyc.  10S8. 

[7]  It  IB  further  argued  tbat  the  object  of 
section  786  Is  to  give  a  right  of  action 
''against  the  person  claiming  the  title  or  some 
interest  therein."  and  that,  having  this  right, 
the  appellants  have  been  guilty  of  laches, 
aside  from  the  fact  that  we  will  not,  In  the 
absence  of  some  controlling  eQulty,  Ignore 
tbe  statutes  of  limitations  and  apply  the  doc- 
trine of  laches.  Pettlcrew  t.  Greenshlelds, 
61  Wash.  614,  112  Pac.  749 ;  Roger  v.  Whlt- 
ham,  56  Wash.  190, 105  Pac.  628,  134  Am.  St 
Bep.  1105,  21  Ann.  Cas.  272;  Ctordiner  r. 
Ftnch.  54  Wash.  574.  lOS  Pac.  829;  Starr 
T.  Long  Jim,  62  Wash.  138.  100  Pac  104. 
We  find  that  a  remainderman  "is  not  guilty 
of  laches  in  falling  to  assert  his  claim  be- 
fore his  rl^t  to  the  possession  of  tbe  prop- 
erty  accrues."  16  Cyc.  650;  Tomer  t.  Hanse, 
109  IlL  464,  65  M.  B.  445;  Olbson  t.  Jayne. 
.37  Miss.  164 ;  Graham  t.  Stafford,  171  Mo. 
602,  72  S.  W.  507;  Pettyjohn  v.  Woodroof, 
77  Va.  607 ;  AiMn  r.  Snttle,  4  Lea  (Tenn.) 
103.  As  coTerlng  both  the  seren-year  statute 
and  the  charge  of  laches,  we  quote  from  Hlg- 
glns  T.  Crosby,  40  111.  260:  "There  Is  no  dis- 
pute that  possession  and  payment  of  taxee, 
under  claim  and  color  of  title  for  seven  sne- 
cesslve  years,  will  bar  a  recoreiy  in  all  cas- 
es, where  there  is  a  present  right  of  posses- 
sion during  tbe  period  for  which  the  statute 
is  required  to  mn,  and  its  requirements  are 
performed.  The  act  of  1830  has  been  repeat* 
edly  held  by  this  court  to  be  a  limitation 
law,  and  it  can  only  be  sostalned  upon  that 
ground.  And  It  Is  believed  to  be  universally 
true  that  the  bar  of  the  statute  can  never  be 
invoked,  unless  the  party  against  whom  it  is 
sought  to  be  used  has  bad  tbe  opportunity  of 
disserting '  ht^  right  during  the  statutory  pe- 
riod. If  the  right  Is  of  such  a  character  tbat 
a  party  is  not  entitled  to  nuke  an  entry,  tbe 
statute-can  never  run.  It  can  only  begin  aft- 
er tbe  right  to  enter  has  accrued.  Where  the 
title  sought  to  be  defeated  by  tbe  bar  Is  a  re- 
version or  a  remainder,  the  holders  of  such 
titles  have  no  right  of  entry,  and,  having 
none,  they  are  guilty  of  no  laches  in  falling 
to  make  any  entry,  or  in  asserting  tbe  right.  [ 
Such  titles  arcf  not  present  and  existing  i 
rtgtatB  of  possession,  but  only  a  present  inter- 1 
est,  with  a  future  right  of  possession.  It  i 
would  be  unprecedented  to  bold  that  a  right 
of  entry  was  barred,  wbere  such  a  right  had 
never  accrued.  A  party  cannot  be  prejudiced 
by  the  nbnanertlon  of  &  right  tbat  does  not 
exist   •   *   *  Wbm  the -particular  estate 


la  spent,  the  bar  fulls  with  that  estate,  and 
the  right  of  entry  then  accTuee-  to  tbe  re- 
malndemian  or  reversioner,  and  then,  and 
not  till  then,  the  statute  h^iiis  to  roA  against 
him." 

[t]  It  follows  from  what  we  have  said  that 
respondents  are  not  estopped  by  their  failure 
to  restrain  or  recover  damages  for  the  waste 
committed.  Formerly  a  remainderman  could 
not  maintain  an  action  for  waste  at  all ;  he 
must  have  bad  possession,  either  actual  or 
constructive.  The  right  of  action  became  a 
matter  of  equitable  grace,  and  has  since  been 
generally  recognised  or  declared  by  statute. 
Section  038,  Bern,  ft  Bal.  Code :  McLeod  v. 
Ellis.  2  Wash.  117,  26  Pac.  76.  The  action 
for  waste  Is  personal  In  Its  character,  and 
may  be  waived  1^  tbe  remainderman ;  at  any 
rate,  tbe  act  would  neither  create  nor  de- 
feat a  title  to  tbe  estate. 

iti  Neither  can  any  right  be  p.edlcated 
upon  the  payment  of  taxes.  It  is  the  duty  of 
a  life  tenant  to  pay  taxes.  Consequently  the 
remaindermen  are  not  estopped  thereby.  16 
Cyc.  632;  12  Dec  Dig.  tit  Life  Estetes,  |  1& 

Finally,  tbe  acid  test  la  put  onto  this  case 
when  we  assert  that  at  no  time  since  the 
rights  of  api>ellante  and  their  grantors  were 
initiated  could  the  respondents  hav^  stated  a 
cause  of  action  against  them,  either  to  re- 
cover possession  or  to  quiet  title. 

This  being  so,  tbe  Judgment  of  tbe  Unnr 
court  is  affirmed. 

CBOW.  a  J.,  and  PARKEB,  MOUNT,  and 
OOSB,  JJ„  concur.. 


cn  Waib.  S4S) 

DOLAN  et  nx.  v.  PUGET  SOUND  TRAC- 
TION, LIGHT  &  POWER  CO.  (CITT  OF 
SEATTLE,  Intervener). 

(Sopreaw  Court  of  Washington.   March  8, 
1013.) 

t  Stbegt  BAiLBOAna  (i  24*)— Obdznancw^ 

Charter  Pbovision. 

A  city  ordinance,  grantiog  a  franchise  to 
a  street  railway  company  to  extoid  its  lines 
for  two  Mocks  along  a  dty  street,  and  provld- 
ing  tiiat  nothing  therein  should  antboHze  the 
city  to  acquire  any  property  in  the  public 
streets  thereof  previously  constructed  or  locat- 
ed under  any  franchise  previously  granted,  nor 
should  any  franchise  or  property  constructed 
qr  located  thereunder  be  consioered  altered, 
amended^  repealed,  or  In  any  way  modified  by 
such  ordinance,  was  in  conflict  with  City  Char- 
ter, art  4,  }  20,  providing  tbat  when  a  fran- 
chise is  granted  and  accepted  the  grantee  vol- 
untarily agrees  that  all  the  property  of  the 
grantee  within  the  limits  of  tbe  public  streets 
may  be  taken  by  the  aty  at  a'  fair  and  Just 
value,  which  shall  not  include  the  valuation 
of  the  franchise  itself. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
toads,  Cent  Dig.  li  34-^  43,  SO-66,  60-76; 
Dec  Dig.  I  34;*] 

2.  Municipal  Cobposatioivb  (U  680,  681»)— 
.  iNcoHsrsTCNCx— Repeaz^ 

Laws  1011,  c  17,  relating  to  the  form  of 
government  of  cities  ox  the  fitit  cIbm^  -and  au- 
tborlxing  charters  of  indi  dtles  tio  provide  for 
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th«  recall,  InltiadT*,  and  nCerendota,  did  not 
repeal  Iaws  1003.  e.  175,  as  amended  bj  Laws 
1907,  e.  U9,  which  Teats  in  the  legiBlatiTe  au- 
tlioritr  of  audi  dtiee  power  to  (tant  franchisee, 
etc. 

[Ed.  Note.— For  other  caaea,  aee  Hnnldpal 
•  OorporatiooB,  Cent  Dig.  ||  1469-1466;  Dec 
Dig.  ii  680,  681.*] 

8.  MuRioxPAi,  OoBPouTiom  d  46*)— Ghu- 
TKB  AjunDHxm— Stsxr  Aaxlboad  Fbah- 

CHI8B. 

I^wi  1908.  c  175,  as  amended  br  Lawi 
1007,  c.  00,  giring  the  lesiriatiTc  anthorlty  of 
a  city  bmving  control  of  aoj  pabUc  itnet  the 
power  to  rraot  authority  for  the  cooBtmctloa 
of  street  railwaye  thereon,  and  to  prescribe  the 
terms  snd  conditions  thereof  reDdered  invalid 
Seattle  City  Charter,  art.  4  i  20,  providing 
that  every  grant  of  a  franchise  for  the  use  of 
the  streets  sliall  provide  for  the  purchase  of 
the  property  placed  in  the  streets  by  the  gran- 
tee at  a  proper  valuation,  ezcluelve  of  the  frao- 
cbise,  which  was  not  revived  by  Laws  1011. 
c.  l7,  relating  to  the  form  of  organization  of 
cities  of  the  first  class,  and  providing  that  soch 
dllea  may  adopt  a  charter  providiof  for  tii« 
initiative,  referendum,  and  recall 

[Ed.  Mote.— For  other  cases,  tea  Monlcipal 
Corporationi^  Dec.  Die.  I  46.*] 

Sta  Bane:  Appeal  from  Superior  Court, 
Sine  OrantT;  King  D^lumam  Jodga 

Suit  toj  Fatri<^  H.  Ddan  and  wife  agaliiBt 
tlw  Paget  Sonnd  fbacttoi.  Utfit  A  Poma 
Couvany;  atr  of  Seattle,  Intemner.  trom 
ft  deczee  diBmiiwIiig  tbe  plalnttflb'  comi^aint 
and  Intenroier's  petition,  tbey  aiveaL  Af- 
firmed. 

Baymond  D.  Ogden,  Edwin  8.  Douglas,  and 
Jbb.  E.  Bradford,  all  of  Seattle,  for  ai4>el- 
lant&  Jos.  B.  Howe  and  Bagh  A.  Tait,  both 
of  Seattle^  tor  reqwndent 

MOUNT,  3.  The  trial  court  snstained  de- 
fendant's demorren  to  the  complaint  of  the 
plnindfl  and  to  tbe  complaint  in  intervention 
filed  b7  the  dty  of  Seattle.  The  plaintiffs 
and  the  dty  both  elected  to  stand  upon  tbe 
allegations  of  tiitSr  complaints,  jknd  the  ac- 
tion was  dismissed.  This  appeal  followed. 

Tbe  foets  are  enbstantlatly  as  follows:  On 
November  18,  1012.  the  dty  oooncU  of  Se- 
attle pased  an  ordinance  granting  a  fran- 
chise to  the  respondent  to  extend  Its  street 
car  lines  a  distance  of  two  blocks  upon  one 
of  the  public  streets  of  tbe  dty.  TtAa  ordi- 
nance, which  was  duly  passed  and  approved 
by  the  mayor,  contained  tbe  following  pro- 
visions: "It  Is  expreesly  stipulated  and 
agreed  by  the  dty  of  Seattle  and  ita  suc- 
cessors that  nothing  in  this  franchise  con- 
tained shall  in  any  manner  affect  any  fran- 
chise prevloQsly  granted  by  the  dty  of  Se- 
attle or  by  the  county  of  King  or  by  any 
other  munldpal  corporation,  nor  shall  any- 
thing herein  cmtalned  authorize  tbe  dty 
of  Seattle  or  Its  snooenora  to  acquire  any 
property  In  the  public  streets  of  the  dty  here- 
tofore constructed  or  located  under  any  fran- 
chise previously  granted,  nor  shall  any  fran- 
chise or  any  property  constructed  or  located 
tkereunder  be  considered  altered,  amended, 


repealed,  or  Ik  aiv  Buaar  modMied  by  ttlB 
ordinance"    Tbe  city  diartw  (artlde  4^  I 
20)  pforldes  M  foUowi:  *']Bmy  grant  oC  a 
fnuDcblae,  rigbt  or  prMlege  daU  b*  rabjacfe 
to  the  right  <tf  tin  €itj  council,  or  Ow 
people  of  the  dty  acting  for  tbemsdves  by 
tbe  initiative  and  referendum,  at  any  tinoe 
snbsequent  to  tbe  gisnt,  to  st^tti,  UMBid  or 
modify  tbe  said  grant  wltb  doe  regard  to 
tbe  rights  of  ttao  grantee  and  the  Interent  <tf 
tbe  public ;  and  to  cancel,  lorfMt  and  atno- 
gate  any  gucb  grant  If  tba  francblae  granted 
tber^y  Is  not  operated  In  foil  aoeordaaea 
wltb  Its  proTlalonst  Wat  all;  and  at  any  tlmo 
during  the  grant  to  acquire  by  porchaaew  or 
condemnation,  for  the  use  ot  tbe  dty  ItaeU^ 
all  the  prop^^  of  tlie  grantee  wltbln  tbe 
limits  of  tbe  public  atreeCi^  at  a  fair  ud 
Just  value,  wblcb  sball  not  Indnde  any 
valuation  at  tbe  fnudilae  itaelA  whldi  libaXl 
thereupon  terminate;  and  every  ordinance 
making  any  soch  grant  sball  contain  a  roo- 
tsmtUm  of  theee  rli^ta  of  tbe  dty  ooondl, 
and  of  the  people  <tf  tbe  ctty  acting  for  Uiem- 
selvee  by  the  Inltiatlre  and  refweodnm,  to 
BO  repeal,  amend  or  moditr  said  ordinance 
and  to  ao  cancel,  forfeit  and  abrogate  tbe 
grant,  and  to  so  acquire  ttie  property  of  tbe 
grantee  in  tbe  public  streets,  as  hereinbefore 
set  forth.  The  d^  council  abaU  not  oonelder 
or  grant  any  application  for  extendMi  of  tbe 
period  of  any  franchise,  not  any  new  fran- 
chise covering  all  or  any  substantial  part  of 
the  rlgbta  or  iwtvlleges  of  any  existing 
franchise,  until  wltbln  three  years  of  tbe 
»piration  of  the  existing  grant,  and  tben 
only  after  submission  to  and  approval  by 
Diajority  vote  ot  the  qualified  electors." 

[t]  After  the  wdlnance  above  refwred  to 
was  passed,  and  all  tbe  preliminary  et^ 
taken  by  tbe  d^  authoritiee  and  tbe  re- 
spondent to  carry  out  tbe  terms  of  the  ordi- 
nance, this  action  was  brought  to  restrain 
the  respondent  from  accepting  the  franchise 
provided  for  by  tbe  ordinance^  np<»  the 
ground  and  for  the  reason  that  the  ordinance 
la  vdd.  Tbe  appellants  Dolan  and  wife  eoa- 
tend  that  tbe  ordinance  la  void,  because  It  is 
In  conflict  wltb  section  20,  art  4.  of  the  dty 
diarter,  as  above  quoted.  Tbe  dty  conteoda 
that  the  ordinance  Is  valid,  because  It  docs 
not  conflict  wltb  Ae  d^  charter.  The  rs- 
qpondent  contends  that  the  diarter  provlstim 
is  void,  and  the  ordinance  ia  therefore  valid. 
Tbe  trial  court.  In  passing  upon  tlie  demur- 
rers, was  of  the  f^lnion  that  section  20,  art 
4.  of  tlie  dty  charter,  was  void ;  and  tbat  tbe 
ordinance  paased  by  tbe  dtj  council  and  ap- 
proved by  the  mayor  was  a  valid  exMrdse  of 
leglalatlve  anthorlty.  The  real  question  In 
the  case,  therefore.  Is  whether  tbe  cwdbiancs 
Is  valid.  There  can  be  no  doubt  tbat  tha 
ordinance  la  In  conflict  with  section  20  at 
tbe  dty  charter,  above  quoted,  because  this 
provision  of  the  diarter  Is  to  the  effect  that 
every  franchise  granted  shall  be  subject  t« 
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the  rigbC  of  the  ^ty  conncil  -or  the  people 
to  acquire  "all  the  inoperty  of  the  srantee 
within  the  limits  of  the  pnbUc  streets," 
which,  shall  not  Include  any  valnation  for 
the  Cranchlse  Itself;  "aad  every  ordinance 
mailing  any  such  grant  sball  contain  a  res- 
■erratlim  <d  these  rights  of  the  city  council 
and  of  the  people."   The  ordinance  In  (tues- 
tlon  does  not  reseire  these  rights,  but  ex- 
pressly declares  "that  nothing  In  this  fran- 
chise contained  shall  in  any  manper  affect 
any  franchise  previously  granted  by  the  dty 
of  Seattle  or  by  the  county  of  King  or  by 
any  other  municipal  corporation,  uor  sball 
anything  herein  contained  authorize  the  city 
of  Seattle  or  its  successors  to  acquire  any 
property  in  the  public  streets  of  the  dty 
heretofore  constructed  or  located  under  any 
franchise  previously  granted."  It  seems  plain 
that  this  provision  of  the  ordinance  Is  in  the 
face  of  the  charter,  because  the  apparent 
purpose  of  the  charter  provision  is  that,  when 
a  franchise  is  granted  and  accepted,  the 
grantee  thereby  voluntarily  agrees  that  "all 
the  property  of  the  grantee  within  the  lim- 
its of  the  public  streets"  may  be  taken  at  a 
fair  and  Just  value,  which  shall  not  include 
any  valuation  of  the  franchise  itself.  The 
provision  Is  not  "all  the  property  of  the 
grantee  within  the  limits  of  the  franchise 
granted,"  as  counsel  for  the  city  seem  to  con- 
tend, but  "all  the  property  of  the  grantee 
within  the  limits  of  the  public  streets."  We 
,  think  there  is  no  escape  from  the  conclusion 
that  the  ordinance  Is  In  conflict  with  the  city 
charter.    The  question  then  arises  whether 
this  provision  of  the  city  charter  is  valid. 

Id  Benton  v.  Seattle  Electric  Co.,  60  Wash. 
156,  96  Pac  1033,  In  considering  this  same 
charter  provision,  we  held  it  was  void,  be- 
cause it  was  In  conflict  with  the  Laws  of 
1903,  p.  364  (Laws  of  1907,  192),  which 
vests  in  the  legislative  authority  of  the  city 
the  power  to.  grant  franchises,  and  because 
the  legislative  authority  of  the  dty  'means 
the  fRttiwr  and  city  council.  In  Ewlng  v. 
Seattle,  5S  Wash.  229,  lOi  Pac.  259,  we  again 
bdd  that  tile  state  law  authorizing  the 
mayor  and  the  dty  conndl  of  cities  to  grant 
frandilaes  to  street  railmys  is  conclusive, 
and  eoBtrols  ^rters  of  dtlefl  of  the  first 
dasB.  In  that  csm  we  said,  at  page  240  of 
55  Wash.,  at  page  262  of  KH  Pac.:  "If  that 
charter  amradmoit  did  not.  legally  require 
the  l^slatlve  anthorl^  of  the  dty  to  em- 
body the  condltkHos  therein  specified  In  the 
franchise,  and  did  not  legally  require  the 
sabmlsshm  of  the  franchise  to  a  vote  of  the 
petvle  c/t  the  dtr,  because  of  the  broad  pow- 
ers given  by  the  state  LegUdatore  in  these 
laws,  then,  upon  the  BBine  prlndjde,  the  leg* 
Matlve  anthorlty  of  Uie  dty  was  not  legaUy 
required  to  invito  bids  for  the  -frandilse,  nor 
legally  required  to  grant  the  Mune  to  tile 
higheeC  bidder.  If  the  charter  provision  does 
not  llndt  or  dontaH  tiie  et^dse  of  the  power 
rnnted  hf  the  state  law  in  the  we  Instance, 


it  is  manifest  it  does  not  do  so  in  the  other. 
It  having  become  the  settled  law  of  this  statft. 
by  the  constnictlou  repeatedly  placed  upon 
the  Constitution,  that  a  general  law  enacted 
by  the  Legislature  Is  superior  to  and  super- 
sedes all  freehold  charter  provisions  Incon- 
sistent therewith,  It  becomes  plain  that,  when 
the  Legislature,  by  the  Laws  of  1903  and 
1907,  gave  to  the  legislative  authority  of  the 
dtles  of  the  state  the  power  to  grant  street 
railway  franchises,  and  also  the  power  to 
'prescribe  the  term*  and  oonaitioni  <m  icAjcA 
%uch  ra(hcay»  *  •  •  thaU  he  Gomtrmt- 
e4,  maintained  and  operated,'  ttiat  power 
cannot  be  limited  or  prescribed  by  freehold 
charter  provisions.  The  legislative  power 
given  by  these  laws  to  the  mayor  and  coun- 
cil, to  grant  such  franchise.  Includes  the 
power  to  name  the  grantee,  which  power, 
under  snch  laws,  is  as  purely  legislatiTe  as 
any  other  part  of  the  power  conferred.  To 
hold  that  a  freehold  charter  provision  may 
so  Umlt  this  power  as  to  reduce  the  exercise 
of  it  to  a  mere  minist^al  or,  at  most,  a 
Judldal  act,  thus  rendering  it  reviewable  by 
the  courts,  would  be  to  take  from  the  mayor 
and  council  a  portion  of  the  k^lslatlve  pow- 
er directly  conferred  upon  them  by  a  gen- 
eral law  of  this  state." 

[2]  It  is  argued  by  counsel  for  the  dty 
that  the  act  of  1911,  p.  54,  relating  to  the 
form  of  organization  and  exercise  of  powers 
of  dties  of  the  first  class,  repeals  the  act  of 
1903,  as  amended  by  the  act  of  1907,  relat- 
ing to  the  electric  street  railways,  and  vali- 
dates section  20  of  article  4  of  the  Seattie 
charter,  which  this  court  had  theretofore 
held  invalid.  But  we  are  satisfied  tiiat  the 
act  of  1911,  referred  to  In  the  briefs  aa  the 
Gandy  act,  was  not  so  intended,  and  does  not 
rei>eal  the  act  of  1903,  as  amended  in  1D07, 
relating  to  electric  railways.  The  set  of 
1911  is  as  follows: 

"Section  1  The  fbrm  of  the  organization 
and  the  manna  and  mode  In  which  dtles  of 
the  first  class  diaU  exerdae  ttie  powers,  fane* 
ttoiB,  and  duties  which  are  or  may  be  glrai 
by  law  to  sndi  dtles,  with  reqwct  to  thdr 
own  government,  shall  be  as  provided  In  the 
charters  thereof. 

"Sec.  2.  Ai^  sndi  dty  may  isovlde  In  Its 
charter  for  the  recall  of  dectlon  officers  and 
for  direct  legislation  tiie  people  upon  any 
matter  within  the  aeof^  of  sndi  powerb,  fane* 
tioDs  or  duties  of  any  snch  dty  by  the  Initi- 
ative and  r^lnendam. 

"Sec.  8.  This  act  shall  apply  to  any  diar^ 
ter  of  any  sndi  dty  hwetofore.  adi^ted  or 
approved  by  the  electors  at  an  dection  duly 
held.- 

It  is  clear  that  this  act  relates  to  the  form 
of  organisatlai  and  the  exerdae  of  powers 
*'V)ith  reapeet  to  thetr  own  govemmmt"  1% 
authorizes  sndi  dtles  to  adopt  thdr  own 
charters,  and  authorizes  direct  legislation 
upon  any  matter  within  the  scope  of  "tscfc 
j>o«w«/'  that  is,  with  najfeet  to  thdr  own 
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government  The  power  to  grant  franchises 
Is  a  sovereign  power.  It  may  be  delegated 
by  the  state ;  but  it  is  not  wtthln  the  powers 
of  dtlea,  unless  expressly  delegated  by  the 
state.  State  ex  reL  Spring  Water  Co,  v. 
Monroe.  40  Wash.  545,  647,  82  Pac.  888. 

[3]  When  the  Legisiatare  of  the  state  au- 
thorizes cities  of  the  first  class  to  frame 
their  own  charters,  And  says  that  the  powers, 
duties,  and  functions  shall  be  as  provided 
therein  with  respect  to  their  own  govern- 
ment. It  cannot  be  reasonably  claimed  that 
the  right  to  grant  franchises  is  included 
therein^  (1)  because  such  grants  must  be  di- 
rect and  clear,  and  (2)  because  the  grant  of 
franchises  Is  not  a  part  of  their  "own  gov- 
ernment," but  is  a  delegated  power  of  the 
state.  We  are  satisfied,  therefore,  that  the 
act  of  1911  did  not  revive  section  20  of 
article  4  of  the  Seattle  charter,  and  did  not 
repeal,  by  Implication  or  otherwise,  the  act 
of  1903,  as  amended  In  1007,  relating  to 
electric  rallvrays.  That  act  is  In  full  force 
•and  effect  In  cities  of  the  first  class.  The 
ordinance  in  question,  passed  by  the  legis- 
lative authority,  is  therefore  valid. 

The  judgment  is  affirmed. 

CROW.  C.  J.,  and  PARKER,  GOSB,  MAIN, 
and  CHAD  wick;  JJ.,.coiiciu; 


(72  Waab.  174) 

BTATB  V.  MILLER. 

(Supreme  Court  of  Waabington.   Feb.  19, 
1913.) 

1  CoNSTrruTioiTAX  Law  (§  65*>— Intoxicat- 
ing Liquors  ({  14*>— Local  Qptioit— Sub- 

IftSSION  TO  POPULAB  VOTE. 

.  The  local  option  law  (Rem.  &  BaL  Code,  | 
^92  et  aeq.)  is  not  nncoQStitutional  as  an  un- 
warranted delegation  of  legislative  power  to 
the  eisctora  of  the  various  units  denned  Iv  the 
law. 


Pig.  I  14.*] 

2.  WITNESSES  (f  355*)— iMPEACniraWT— COM- 
PETENCT  OF  ImFEACHINO  WITNESSES. 

A  witness,  who  knew  nothing  of  another 
witness'  reputation  for  truth  and  veracity,  ex- 
cept what  be  learned  by  inquiry  of  about  40 
or  60  people,  extending  over  a  period  of  about 
seven  days,  was  not  quaHfled  to  testU^  as  to 
such  reputation. 

[Ed.  Not«.— For  other  cases,  see  Witnesses, 
Gent  Dig.  H  1154-1166;  Dee.  Dig.  |  365.*] 
8.  Cbiminal  Law  (S  742*)— Instbuctions— 

Comment  on  Facts. 
-  An  instruction  that  the  testimony  of  de 
tectives  or  police  officers  should  be  weighed 
with  great  care  and  closely  scrutinized,  owing 
to  the  nature  of  their  business  and  their  almost 
unavoidable  tendency  to  overdraw  their  tes- 
timony, waa  properly  refused,  under  Const, 
art  4i  1  16i  providing  that  judges  shall  not 
charge  Juries  with  respect  to  matters  of  fact, 
aor  comment  thereon,  but  shall  declare  the 
law, 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  »  1008,  1136,  1719-1721; 
Dec.  Dig.  I  742.»3 


4.  Cbiminal  Law  (|  1127*)  —  Appeal  —  Be- 

TiBW— Taxation  or  Cosn. 

The  Supreme  Court  cannot  review  the  tax- 
ation of  costs  in  a  criminal  case,  where  th« 
record  does  not  show  any  disposition  by  the 
trial  court  of  a  motion  to  retaz, 

[Ed.  Noto.— For  oUier  caaea,  aee  Criminal 
Law,  Cent  Dig.  i  291S;  Dec  Dig.  1 1127.*]  ■ 

Department  1.  Appeal  from  Superior  Court, 
Lincoln  County;  F.  K.  B.  Baske,  Judge. 

B.  J.  Miller  was  convicted  of  unlawfully 
selling  Intoxicating  liquor,  and  he  appeals. 
Affirmed. 

Martin  &  Wilson,  of  Davenport,  for  appel- 
lant  James  S.  Freece  and  O.  A.  Pettljcdm, 
both  of  Davenport,  for  the  State. 

PARKER,  3.  The  defendant  was  con- 
victed In  the  superior  court  for  Lincoln  county 
of  selling  Intoxicating  liquor  in  the  dty  of 
Davenport,  while  that  town  was  a  unit  within 
which  the  sale  of  Intoxicating  liquor  waa 
prohibited  by  virtue  of  an  election  held  there- 
in under  the  local  option  law.  Laws  1909,  pu 
153 ;  Rem.  &  Bal.  Code,  f  6292,  and  follow- 
ing. He  has  appealed  to  this  court 

[1]  It  is  first  contended  by  counsel  for  ap* 
pellant  that  the  local  option  law  ia  unconstl- 
tutlonial  and  void,  in  that  It  constltates  an 
unwarranted  delegation  of  legislative  power 
to  the  electors  of  the  various  units  defined 
by  the  law.  This  contention  is  fully  an- 
Bwered  In  favor  of  the  prosecution  by  our 
decision  in  State  v.  Donovan.  61  Wash.  209, 
112  Pac.  260,  and  cases  there  cited. 

[2]  It  Is  contended  that  the  court  erred  in 
excluding  ttie  offered  testimony  of  the  wit- 
ness Kelly,  as  to  the  repatatltm  for  truth 
and  veracity  of  the  witness  Butler,  who  had 
testified  for  the  prosecatlon.  Thia  offered 
testimony  waa  excluded,  upon  the  groond 
that  the.  witness  Kelly  did  not  show  himself 
qualified  to  testiQr  as  to  the  reputation  of 
the  witness  Butler.  Kelly  testified  concern- 
ing his  knowledge  of  Bntler  as  follows:  "Q. 
Do  yon  know  where  this  man  lives,  where 
he  makes  bis  bomef  A.  I  don't  know  where 
his  home  is.  I  know  vliere  be  stopped  In 
Spokane  Q.  How  long  have  you  known 
him?  A.  Several  days,  while  I  waa  looking 
him  up.  Q.  About  bow  many  days  were  yon 
looking  him  apT  A.  Along  about  the  first  of 
the  month  up  until  the  time  be  was  arrested. 
Q.  How  many  daysf  A.  About  seven  days. 
*  *  *  Q.  And  yon  were  employed  some 
one  to  look  him  np^  were  you?  A.  I  was 
asked  by  the  sergeant  of  detectives  to  go  out 
and  look  blm  up.  *  *  *  .  Q<  How  many 
people  did  you  oak  him  about?  A.  Forty  or 
fifty.  *  *  *  Q.  Tbia  inquiry  extended 
over  a  polod  of  about  seven  daysT  A.  Tes, 
sir.  Q.  And  yon  asked  these  people  what 
tliey  knew  about  bim.  and  from  what  thegr  told 
yon,  After  yon  made  inquiry  about  blnw 
as  to  where  he  waa  and  what  he  waa,  you 
arrived  at  yonr  conclusion  aa  to  hla  reinita- 
tion? .  A.  Tea,  sir."   We  am  of  the  <^ui(tt 
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that  tMs  does  not  show  such  an  acquaintance 
with  Butler's  repatatlon  as  to  qualify  KeUy 
to  testify  relative  thereto.    In  the  text  of 
40  Cye.  at  page  2630,  It  is  said:  "A  stranger 
seut  out  by  one  party  to  learn  the  character 
ul  a  witness  of  the  other  party  should  not 
be  permitted  to  testify  as  to  the  result  of  his 
inquiries."   This  rule  seems  to  be  fully  sup- 
ported by  the  decisions.   In  the  case  of  Gur- 
tis  V.  Fay,  37  Barb.  (N.  Y.)  64,  69,  the  court 
said  :    "The  witness  Pritchard  was  not  quali- 
fied to  testify  in  relation  to  Jones'  diaraeter 
or  repatation.    He  did  not  know,  himself, 
anything  about  Jones'  repntation.    AU  he 
could  testify  on  the  subject  of  his  r^utatlon 
was  what  some  persons  at  Qeneva,  wlTom  he 
did  not  know,  told  him  it  was.   An  Impeach- 
ing or  sustaining  witness  Is  not  to  speak  of 
tile  reputation  unless  he  knows  it,  and  sncb 
knowledge  must  be  founded  npoh  an  ac- 
quaintance and  Intercourse  with  the  n^gh- 
bors  and  acquaintances  of  the  Individual 
whose  character  Is  In  questltm,  and  that  In- 
tercourse must  be  of  some  length  of  time — 
snffljcient,  at  least,  to  enable  him  to  gather 
the  general  estimation  in  which  be  is  held 
In  the  community  where  he  resides."  Reld 
V.  Seid,  17  N.  J.  Eq.  101 ;  Clapp  v.  Basedow, 
T2  Tex.  252,  10  S.  W.  462.   Our  decision  in 
Brlnggold  v.  Bringgold,  40  Wash.  121,  82  Pac. 
179,  Is  In  harmony  with  this  view. 

[$}  The  prosecution  relied  for  conviction 
principally  upon  the  testimony  of  two  wit- 
nesses who,  for  the  sake  of  argument,  we 
may  regard  as  detectives.  Counsel  for  ap- 
pellant requested  the  court  to  Instruct  the 
Jury  as  follows:  "You  are  Instructed  that,  If 
you  find  from  the  evidence  that  any  detective 
or  poUce  officer  has  given  testimony  herein, 
under  th6  law  yoo  are  to  weigh  the  testi' 
mony  of  such  witnesses  with  great  care  and 
to  doBtfy  scrutinize  the  same,  owing  to  the 
nature  of  their  business  and  the  almost  un- 
avoidable tendency  of  such  witness  to  over- 
draw their  testimony."  The  refusal  to  give 
this  Instruction  is  assigned  as  error.  There 
might  possibly  be  some  ground  for  the  giving 
of  sDcb  an  inatmctloa  In  Jurisdictions  where 
the  court  may  comment  upon  the  facts, 
though  even  In  sncb  Jurisdictions  we  think 
that  the  giving  of  such  an  Instruction  would 
be  within  the  discretion  of  the  trial  court, 
with  which  the  appellate  court  would  not 
Interfere.  Section  16,  art.  4,  of  our  Consti- 
tution, provides:  "Judges  shall  not  chai^ 
^ries  with  respect  to  matters  of  fact,  nor 
comment  thereon,  but  shall  declare  the  law." 
TbiB  provision  Is  contained.  In  anbstanee,  in 
the  statntes  of  Texas,  and  dlsposli^  of  a 
similar  qaestlon  In  Copdand  v.  State,  36  Tex. 
Or.  B.  S76,  38  S.  W.  210,  the  Court  of  Crim- 
inal Appeals  said:  "We  think  the  court  did 
not  eiT  In  refusing  to  give  this  instruction. 
It  singles  out  two  witnesses  and  cha^Ees 
upon  the  weight  of  the  evidence,  and  calls 
the  attention  of  the  Jury  specially  to  these 
taxta,  as  weighing  qpon  their  crediblUty. 


We  know  of  no  statute  In  onr  state  that 
authorizes  the  court  to  single  out  a  particu- 
lar witness  and  charge  upon  the  weight  of 
his  testimony,  except  in  cases  of  perjury  and 
in  those  cases  where  the  state  relies  npon  the 
testimony  of  an  accomplice.  In  all  cases  the 
courts  are  prohibited  from  commenting  upon 
the  weight  of  the  testimony  of  witnesses, 
and  Inhibited  from  charging  npon  the  weight 
of  a  particular  witness  or  class  of  witnesses, 
unless  that  power  is  conferred  by  the  stat- 
ute; and  wherever  those  statutes  create  or 
give  that  power  they  constitute  exceptions  to 
the  general  rule,  prohibiting  the  court  from 
charging  uprai  the  we^ht  of  the  evidence. 
The  two  witnesses  referred  to  In  this  case 
are  not  accomplices.  They  were  simply  em- 
ployed as  detectives  to  ferret  out  that  char- 
acter of  violations  of  the  law  about  wUch 
they  testified,  to  wit,  gambling  and  the  vio- 
lations of  the  whisky  law.  See  Mu^y  v. 
State,  31  Tex.  Cr.  R.  155,  18  S.  W.  411,  19 
S.  W.  916."  A  similar  question  raised  under 
the  Montana  statute  was  disposed  of  by  the 
Supreme  Court  of  that  state  In  harmony 
with  this  view  In  State  v.  Paisley.  S6  Mont. 
237,  263,  92  Pac.  566.  Hron^  v.  People, 
134  la  139,  24  N.  E.  861,  8  L.  B.  A.  S37, 
23  Am.  SL  Bep.  652.  It  seems  clear  to  us 
that  the  giving  of  the  requested  InstruC' 
tlon  would  tiave  been  a  comment  npon  the 
facts,  and  In  direct  violation  of  onr  constltn« 
tlonal  provision  above  quoted. 

Some  contention  is  made  npon  the  sufilelen- 
cy  of  the  evidence  to  sustain  the  verdicts  We 
deem  it  suCBcient  to  say  that  we  have  read 
the  entire  evidence  brought  here  in  the 
statement  of  facts,  and  are  satisfied  ttiat  we 
would  not  be  warranted  in  Interfering  with 
the  conviction  upon  the  ground  of  this  con- 
tention. 

[4]  Some  contention  Is  made  against  some 
small  Items  of  cost  charged  against  appel- 
lant in  the  cost  bill.  While  we  find  in  the 
record  a  motion  to  retax  costs  on  the  part  of 
appellant,  we  do  not  find  any  disposition 
made  thereof  by  the  trial  court  We  there- 
fore think  the  question  is  not  properly  before 
us  for  consideration. 

Other  contentions  made  by  counsel  for 
appellant,  we  think,  are  wholly  without  mer- 
it, and  are  not  sncb  as  call  for  farther  dls* 
cusslon. 

The  Judgment  la  aflbmed. 

CBOW*,  C  J.,  and  MOUNT,  3^  concur. 

OOSE,  3.  (concurring).  I  think  the  re- 
quested instruction,  cautioning  the  Jury  to 
weigh  the  testimony  of  a  detectlye  with  care 
and  to  give  it  close  scrutiny,  goes  further 
than  the  law ,  would  warrant  Had  It 
stopped  with  this  (iantloD,  I  would  think  its 
refusal  was  error.  The  dosing  words,  how- 
ever, "owing  to  the  nature  ot  their  biulneBS 
and  the  almost  unavoidable  tendency  of  such 
witnesses  to  overdraw  th^  testlmouy."  are 
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a  comment  on  the  teets,  and  Inhibited  by 
■ectlon  16,  art.  4,  of  the  C<mBtltutlOD.  I 
therefore  concur. 

GHADWICK,  J.,  concura. 

(71  Wuli.  S0») 

PARKER  et  sL  t.  BBUOOEMANN  et  al. 
(SDpz^e  Court  of  WaBbington.  Feb.  28, 1913-} 

1.  Brokekb  (S  43*)— Eiipu)TUENT  ot  Real 
Estate  Agent— Contracts— Vaoditt. 

Under  Rem.  &  Bal.  Code,  {  52S9,  requiring 
an  agreement  employing  a  broker  to  sell  real 
eatate  to  be  in  writing,  a  contract  by  a  joint 
owner  of  real  estate  for  the  employment  of  a 
broker  to  procure  a  purchaser  of  real  eatate 
must  be  in  writing  to  oe  enforceable. 

[Ed.  Note.— For  other  cases,  see  Broken, 
•Cent  Dig.  {  44 ;  Dec  Dig.  |  43.*] 

2.  Bkokeu  (I  53*)— CoHxisuosa  ~  When 
Earicbd. 

A  broker  employed  to  procure  a  purchaser 
of  real  estate  but  not  given  an  exclusive  agency 
must,  to  recover  commiesions,  show  that  be  waa 
the  proctiriBC  canae  of  a  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  i  74 ;  Dec  Ddg.  S  53.*] 

D^rtmeut  2.  Appeal  from  Superior  Conrt, 
King  County;  Mitchell  OUUam.  Jndga 

Action  by  W.  R,  Parker  and  another,  do- 
ing business  as  Parker  &. Emory,  against  M. 
B.  Bruggemann  and  another,  doing  business 
as  H.  B.  Bruggemann  &  Company,  as  co- 
partners and  as  Individuals.  From  a  judg- 
ment for  defendants,  plalntlflta  appeal.  Af- 
firmed. 

John  P.  iSartman,  of  Seattle,  for  appel- 
lants. Dou^as,  Lane  &  Douglas,  ot  Seattle 
for  respondents. 

ELLIS.  3.  Action  for  a  balance  ot  com- 
missions claimed  to  be  due  upon  an  exchange 
ot  real  estate.  The  plalntifla  were  real  es- 
tate brokers  operating  In  Island  county, 
Wash.  The  defendants  were  doing  a  general 
real  estate  business  in  the  city  of  Seattle. 
The  plaintiffs  had  listed  for  sale  a  tract  of 
land  on  Wbidby  Iskind,  containing  about 
649  acres.  They  approached  the  defendants 
with  a  view  to  selling  them  this  land  at  a 
price  of  $1S  an  acre,  and  were  informed  that 
the  defendants  did  not  have  sufficient  money 
to  make  the  purchase,  but  would  endeavor 
to  get  some  one  to  go  in  with  them,  put  up 
the  money,  and  buy  the  land.  Such  an  ar- 
rangement was  finally  made  by  the  defend- 
ants with  one  Ernest  Carstens,  a  banker  of 
Seattle,  who  advanced  $2,000,  took  the  title 
In  his  owu  name,  and  gave  a  mortgage  upon 
ttie  land  for  the  balance  of  the  purchase 
price,  with  the  understanding  that  he  was  to 
be  repaid  his  money  with  interest,  and  be 
and  the  defendants  would  be  Joint  owners 
of  the  land  subject  to  this  charge,  and  would 
share  equally  in  any  profits  made  upon  the 
venture.  The  defendants  were  to  have  the 
managemeut  of  the  land  and  endeavor  to 


make  a  sale  ot  It  so  as  to  reallae  a  profit 
for  thMuselves  and'  CarsteiA  Oarstens  tes- 
tlfled  to  the  same  agreement  Tbia  WLgeee- 
ment  seems  to  have  been  v^ bal,  or.  If  any 
memorandum  ot  it  was  made,  it  waa  never 
recorded.  The  plalntifEs  claim  tliat  tliey 
knew  uirtlilng  ot  this  agre^«it,  and  thoni^t 
Carstens  was  purchasing  for  himself  alone, 
and  that  the  defendaiUs  were  merely  hla 
agents.  The  plaintiff  Parkw,  however,  la 
his  testimony  referred  to  the  sale  aa  a  aale 
to  the  d^endants  and  Carstens.  McweoTw, 
Uie  plalntltb  brought  a  ^ior  action  tor  this 
same  commission  against  the  Brnggwaanns 
and  Carstens  as  owners,  and  to6k  a  volnn- 
tary  dismlssaL  We  think  the  evidence  at 
least  tends  to  justify  a  beUef  tiiat  the  iriain- 
tiflb  knew  the  natore  ot  the  deCendanta* 
agreement  with  Carstens. 

After  the  transfer  of  the  land  to  Garstms 
in  March.  1910,  the  plaintiffs  and  the  de- 
fendants entered  into  a  verbal  arrangement 
to  again  sell  the  lands ;  tiie  idalntiflb  to  act 
as  respondents'  agents  at  Oak  HartxHr,  Wbid- 
by  Island,  and  to  receive  as  their  commis- 
sion 10  per  cent  of  the  sale  price.  Both  jwr- 
tles  concede  that  nothing  was  said  as  to  tbe 
agency  being  exclusive.  So  for  time  was 
little  dispute  as  to  the  tticta.  There  wbs, 
however,  as  to  the  following  particulars  a 
sharp  conflict  lif  the  evidence.  Both  the 
I^ntlffs  testified  that  this  arrangement  was 
unlimited  as  to  time,  wliile  both  the  defend- 
ants testified  that  it  was  limited  to  a  pe- 
riod of  six  months  from  the  transfer  to  Car- 
stens; that  the  plaintiffs  represrated  that 
they  could  sell  in  three  to  six  months,  but 
wanted  an  agreement  for  one  year ;  that  the 
defendants  refused  to  give  any  written 
agreement,  but  did  agree  verbally  that.  If 
the  plaintiffs  sold  the  land  within  ^  months, 
they  would  be  allowed  a  commission  of  10 
per  cent  The  plaintiffs  testified  to  the  ef- 
fect that  they  were  merely  to  aid  In  making 
sales,  and  were  to  receive  their  commissions 
on  sales  made  to  any  purchaser  soit  to  them 
by  the  defendants  to  be  shown  the  land. 
The  defendants  testified.  In  effect,  that  the 
commissions  were  to  be  paid  only  on  sales 
to  purchasers  i^ocured  by  the  plaintiffs. 
Circulars  were  sent  out  by  the  defendants, 
advertising  the  advantages  of  the  land  and 
referring  to  the  plaintiffs  as  resident  agenta. 
When  these  circulars  were  sent  out  Is  not 
made  plain,  but  that  they  were  still  in  cir- 
culation, when  the  transaction  upon  which 
the  commission  is  claimed  took  plac^  seems 
clear. 

Within  six  months  after  this  agreement 
w»s  made,  the  plaintiffs,  through  their  own 
efforts,  found  a  purchaser  and  sold  30  acres 
of  the  land  for  $60  an  acre.  The  sale  was 
approved  by  the  defendants,  and  the  plain- 
tiffs were  paid  $1S0  commission  out  of  the 
purchase  price.  In  order  to  facilitate  fur- 
ther sates,  the  defendants,  apparently  at  the 
plaintiffs'  suggestion,  had  the  remaining  land 
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surveyed  into  40-acre  tracts ;  tlie  defeudants 
paying  the  expense  of  the  survey.    No  fur- 
ther Bales  were  made  within  the  six  months, 
and  the  defendants  testified  that,  at  abou^ 
the  expiration  of  tiiat  time,  they  verbally 
notified  the  plaintiffs  that  the  arrangement 
was  at  an  end.   Both  of  the  plaintiffs  de- 
nied that  any  such  notice  was  given.  After 
the  expiration  of  the  six  months,  the  de- 
fendants were  approached  by  West  &  Wheel- 
er, a  real  estate  firm  of  Seattle,-  with  an  of- 
fer on  the  part  of  one  Mnrphy,  a  client  of 
the  last-mmtloned  firm,  to  exchange  certain 
real  estate  In  Seattle  for  the  remaining  519 
acres  of  the  Whldby  Island  land.    The  de- 
fendants and  Cflrstens  examined  the  Seattle 
property  and  were  satisfied  to  make  the  ex- 
change, assuming  a  f6,000  mortgage  upon  it 
If  Morphy  would  assume  a  mortgage  for 
something  more  than  that  amount  upon  the 
land.    The  exchange  was  finally  made  on 
these  terms.   Prior  to  this  time  Wheeler  and 
tbe  two  d^endants  had  visited  the  land  and 
gone  over  It  In  company  with  the  plaintiff 
Parker.    In  February,  1911,  Wheeler  and 
Murphy  visited  the  island  and  examined  the 
land.    Wheeler  testified  that  Parker,  of  his 
own  accord  and  without  request  from  either 
Wheeler  or  Murphy,  went  with  them  to  the 
land.   This  seems  to  have  been  ell  that  was 
done  by  either  of  the  plaintiffs  in  connection 
with  this  exchange,  except  that,  when  the 
deeds  tn  exchange  were  made,  Parker  bad 
tbe  deed  of  tbe  land  and  a  power  of  attoN 
ney  recorded  and  the  abstract  extended  to 
show  these;  the  fees  being  paid  by  tbe  de- 
fendants.   The  defendants  paid  West  & 
Wbeelfflr  a  oommlsdon  of  IfiOO  for  tbeir 
services  in  connection  ^tb  the  exchange, 
but  revised  to  pay  Uie  plaintiffs  any  com- 
mlaslon  thereon.   Tbe  Seattle  jwopraiy  ex- 
changed fdr  tbe  land  was  estimated  at  a 
value  of  about  92S.000..  The  plalntitb  sued 
tor  a  onnmlsslon  of  $2,601.  Tbe  cause  was 
tried  to  the  Gomt  .  without  a  Jut7.  Tbe 
emnt;  after  hearing  all  of  the  evidence  dis- 
missed tbe  action  and  awarded  tbe  defend- 
ants their  eosto.   Tbe  motion  tot  new  trial 
being  overmled,  the  i^lntUfb  have  appealed. 

[1]  The  an>dlaDt8  contend  that  the  re- 
spondents were  Interested  in  tbe  land  mere- 
ly as  agents  for  Oarstens,  and  only  to  the 
extent  of  a  commission  on  any  sale,  to  be 
measnred  by  one-balf  of  Uie  net  ivoflts; 
that  therefore,  under  the  rule  announced 
tn  Orr  t.  Perky  bivestment  Oa,  6S  Wash. 
281,  U8  Pac.  19^  and  followed  In  Leigh  v. 
Tancey,  67  Wash.  18,  120  Pac.  512,  holding 
valid  verbal  agreements  between  rea>  estate 
sgents  to  divide  commls^ns,  th^  were  en- 
tlOed  to  the  commission  verbally  agreed  up- 
on in  this  case.  The  re^ndents  contend 
that,  nndw  tbe  evldoice,  they  were  Joint 
owners  with  Carstens,  and  as  such  manag- 
ing the  joint  aiterprlse  for  themselves  and 
ChrstcsM,  and  that  tber^ore  the  verbal 
agreonent  to  pay  a  eommlsslon,  even  If  held 


to  apply  to  tbe  exchange  in  question,  was 
unenforceable  as  falling  within  the  purylew 
of  the  statute  (Rem.  &  Bal  Cod^  f  5280), 
requiring  an  agreemrat  employing  a  broker 
to  sell  real  estate  to  be  in  writing.  Un- 
questionably, if  the  respondents  and  Car- 
stens were  Joint  owners  of  the  land,  and  if 
the  appellants  knew  or  should  have  known 
that  fact,  the  agreement  to  pay  tbe  coramls- 
sion  could  only  be  proved  by  a  written  cou^ 
tract,  and  the  respondents'  contention  must 
be  sustained  under  the  uniform  decisions 
of  this  court  Keith  v.  Smith,  46  Wash.  131, 
89  Pac.  473,  13  Ann.  Cfts.  975;  Briggs  v. 
Bounds,  48  Wash.  579,  94  Pac.  101 ;  Ross  v. 
Kaufman,  48  Wash.  678,  94  I^c.  641;  Foote 
V.  Robbhia.  50  Wash.  277,  97  Pac  103;  Bro- 
derlos  v.  Anderson,  54  Wash.  501,  103  Pac. 
837. 

[2]  While  the  evidence  seems  plain  that 
the  respondents  were  in  fact  equitably  joint 
owners  with  Carstens,  It  Is  not  entirely 
clear  that,  at  the  time  of  their  agreement 
with  the  respondents,  the  appellants  knew  of 
that  fact)  though  the  evidence  points  that 
way.  We  find  it  imhecessary,  however,  to 
decide  just  what  effect  a  lack  of  such  notice 
•would  have  upon  the  agreement,  since  In 
any  evmt  it  was  incumbrait  upon  the  appel- 
lants to  prove,  by  a  pr^nderance  of  the 
evidence,  a  contract  extending  over  the  time 
when  the  exdiange  was  made,  exclnslTe  In 
its  characto:  and  entitling  them  to  a  com* 
mission  upon  sales  to  porcfaasers  not  iffocar- 
ed  by  tbemselves  and  on  sales  of  which  they 
were  not  tbe  effldait  cause.  .We  think  the 
evidence  wholly  foils  to  establish  these 
things.  In  our  sumnv^  we  have  touched 
upon  every  material  fact  adduced.  On  all 
of  these  points  save  one  the  evidence  as  to 
what  tbe  agreement  vna  iffesents  a  direct 
conflict  There  was  no  evidence  that  tbe 
appellants'  agen^  was  enduslve. '  While  the 
testimony  of  the  aM>^nts  that  tb»  agree- 
ment was  not  limited  to  s^c  months  was  to 
a  slight  degree  conoborated  by  the  circulars 
designating  tfaem  as  resident  agents,  that 
circumstance  had  no  tendency  to  establish 
an  exelnslve  agency  In  the  face  of  the  ad- 
mission that  nothing  was  said  on  that  point 
And  again,  while  the  appdlants  testified  to 
the  effect  that  they  were  to  earn  their  com- 
missions m^ely  by  showing  the  land  to  pox-- 
chasers  by  whomsoever  found,  they  were  di- 
rectly contradicted  In  tills  by  the  responds 
ents,  who,  so  far  as  we  can  know  from  tbe 
printed  record,  were  as  much  entitled  to 
credit  as  w»e  the  an>^nt8.  There  was 
no  claim  that  the  aK>ellants  prodnced  Mur* 
pby  as  a  proq;>ecUve  purchaser  or  vemaa 
willing  to  make  tbe  exchange^  There  was 
no  evid^ce  that  they  were  the  procuring 
cause  of  tbe  exchange.  These  things  were 
clearly  attributable  to  West  it  Wheeler.  In 
the  absence  of  proof  of  an  exclusive  agency, 
proof  that  Murphy  was  prodnced  by  than, 
or  that  the  «cchange  was  the  result  of  their 
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effiorts,  WM  Indlqtmsalila  to  a  xecovery  on 
their  part 

Btod  aasnmlng  that  the  respondenta  were 
merelr  ogeatB  for  GuBtanB,  and  that  the 
agreement  sued  on  ms  still  In  force  when 
the  exchange  was  made,  the  plaintiffs  edg- 
nally  &lled  In  tb^  pnwtf  as  to  these  other 
elemoHs  essential  to  their  case. 

'The  jndEment  ts  alBrmed. 

GROW,  a  and  MAIN,  BI0RRI8,  and 
FULLEBTON,  JJ.,  concur. 


(IS  Wa*h.  su) 

JACKSON  ESTATE  r.  BUTDAM  et  al. 

(Sapreme  Court  of  Washington.   March  3. 
IfllS.) 

Appeal  and  Urrob  Q  8435— Review— Mat- 
mts  Not  Necessabt  to  Decision. 

Under  a  bond  to  secure  the  performance 
of  a  lease  by  the  leasee,  providing  that,  upon 
the  lessee's  failure  to  carry  out  the  terms  of 
the  lease,  the  l^uor  might  recover  a  mm  there- 
in specified  as  liquidated  damages,  a  lessor 
who  was  actually  damaged  in  excess  of  the 
sum  specified  therein  was  uititled  to  recover 
the  fnU  amount  of  the  bond  whether  it  provid- 
ed for  a  penalty  or  for  liqaidiited  damages; 
and  hence  it  was  unnecessary  to  determine  for 
which  it  provided. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BiTor^  Gent  Dig.  H  8831-3341;  Dec.  Dig.  i 
843.»] 

D^rtment  2,  Appeal  from  Superior  Court, 
King  County ;  John  F.  Main,  Judge. 

Action  hy  Jackson  Estate,  a  corporation, 
against  Hendrlck  Snydam  and  others.  From 
a  judgment  tm  ptalntUT,  defendants  appeal. 
Affirmed. 

Reed  &  Hardman,  of  Seattle,  for  appel- 
ladts.  Robt  F.  Bootli,  of  Seattle,  for  re- 
spondent. 

MORRIS,  J.  On  May  11,  1910,  respondent 
leased  to  appellant  Suydam  an  apartment 
bouse  In  Seattle,  known  as  the  Belgraria, 
for  a  term  of  five  years,  at  a  monthly  rent 
of  $1,250.  On  the  same  day  Suydam  and 
the  other  appellants  executed  and  delivered 
to  respondent  a  bond,  couditloned  for  the 
faithful  performance  of  the  lease,  and  pro- 
viding, "In  the  event  the  said  Hendrick  Suy- 
dam shall  fall  to  faithfully  carry  out  all  the 
terms  of  said  lease,  the  said  lessor  may  col- 
lect the  full  sum  of  six  thousand  two  hun- 
dred and  fifty  ($6,250)  dollars  herein  agreed 
to  be  paid,  said  sum  being  hereby  agreed  up- 
on as  liquidated  damages."  Subsequently, 
default  having  been  made  in  the  terms  of 
the  lease,  respondent  brought  this  action  up- 
on the  bond,  alleging  damages  in  the  sum  of 
$10,000,  and  demanding  Judgment  against 
appellants  for  the  snm  nominated  In  the 
bond.  From  the  judgment  so  mtered  this 
appeal  is  talE«i. 

The  only  question  presented  on  the  appeal 
is  whether  the  $6,250  shall  be  held  to  be  liq- 
uidated damages  aa  stated  in  the  hond,  or 


as  a  penalty.  It  does  Dot  seem  to  w  It  la 
necessary  to  detomdne  that  qnestloUt  or 
that)  In  the  lliPit  Ota  findings,  sotib  a  deto^ 
Dilnathm  la  dedslve  <tf  this  appeal.  The 
court  below  found  that  respondoit  had  heai 
damaged,  by  reason  of  the  faUoxe  oC  Suydam 
or  his  assignee  to  carry  out  the  terms  ot  the 
leas^  in  excess  of  $7,000^  becanae  of  a  d^re- 
ciatlon  In  the  rental  value  of  the  promisee. 
This  being  found  and  the  finding  being  sus- 
tained by  the  evldoioev  respondent  was  plain- 
ly entitled  to  a  Judgmmt  against  appellants 
in  the  sum  of  $6,260,  whether  that  sum  be 
held  as  a  penalty  or  liquidated  dam^iea. 
The  Georgia  Land  &  Cotton  Ca  v.  Flint,  35 
Ga.  226.  We  decline,  thereft^  to  dlacnss 
the  legal  phase  of  the  matter  as  b^eot  liq- 
uidated damages  and  ^,  penalty,  Inasmuch 
as  under  el^er  holding  respondent  is  en- 
titled to  Jud^nent  xsaAex  the  flndlngs. 
Judgment  affirmed. 

CROW,  a  J.,  and  MOUNT,  ELLIS,  and 
rULLBBTON,  JJ.,  concur. 


Cn  Wash.  138) 

FRIEDMAN  ▼.  BRANNEB  (SULLIVAN, 
Garnishee). 

(Supreme  Court  of  Washington,   March  3, 

1913.) 

Feaudtjlent  Convktances  (S  182*)  — Saus 

IN   BllLK— LlABIUTX   OV  PUBCIIASEB. 

Where  a  purchaser  of  men^handlse  in  bulk 
or  of  substantially  an  entire  basiness  or  inters 
est  therein  does  not  obtain  frcnn  the  seller  an 
afhdavit  as  to  the  seller's  creditors,  the  credi- 
tors may  recover  a  personal  judgment  against 
such  purchaser  without  first  pursuing  the  prop* 
erty,  or  showing  that  such  purchaser  has  sum- 
cient  of  sucb  property  stUl  under  bis  control 
or  in  his  possession  to  satisfs^  the  Judgment, 
since,  under  the  express  provision  of  the  sales 
in  bulk  law  (Rem.  &  Bal.  Code,  {  5206  et  seq.). 
the  sale  is  fraudulent  and  void,  and  the  prop- 
erty, or  its  proceeds  if  rfuld  by  the  purchaser, 
belongs  to  the  original  seller,  and  is  recovera- 
ble by  bis  creditors. 

[Bd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  THg,  K  96ME7T;  Dae. 
Dig,  §  182.*i 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Judge. 

Action  by  Paul  Friedman  against  A.  W. 
Branner,  in  which  a  writ  of  gamlshmrat 
was  issued  against  Patrick  B.  SullivaiL 
From  a  Judgment  for  plaintiff,  the  garnishee 
appeals.  Affirmed. 

Richard  Saxe  Jones,  of  Seattle  for  appel- 
lant. Morris  B.  Sachs,  ot  Seattle,  tax  re- 
spondent. 

MORRIS,  J.  This  appeal  involves  the  eon- 
stmctloo  of  Uie  sales  In  bulk  law,  and  the 
proper  Judgment  to  be  entered  against  gar- 
nishee defendants,  who  purchased  the  goods 
and  business  in  bulk  from  the  original  debtor 
without  taking  the  required  affidavit.  The 
material  facta  presenting  these  questions  are 
about  these:  Defendant  purchased  a  saloon 


•INtr  other  OM«s  see  SUM  topic'ud  section  iltillSfeR  In  Dec.  Dls.  AAm.  Dig.  K«r-No.  dailas'AKv'r  tnOcxal 
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bu^nen  tnin  one  Q.  W.'  Orowe^  borrowliig 
91iJ0O0  fitun  respondent  to  pay  npon  the  pur- 
chase price,  and  giving  Crowe  notes  for  tbt 
balance.   Branner  proceeded  to  do  business 
at  tbe  location  and  under  the  license  pur* 
chased  from  Crowe  until  tbe  expiration  of 
the  Ueenae.   He  then  obtained  a  new  loca- 
tion and  a  new  license,  moving  the  fixtures 
and  such  merchandise  as  was  not  disposed  of, 
from  tbe  old  to  the  new  location.  Branner 
carried  <ui  lUa  saloon  bnslncns  in  bis  new 
location  from  April  until  tbe  following  Octo- 
ber, when  be  sold  the  business,  license,  and 
good  will  to  Sullivan,  receiving  tbe  full  pur- 
chase price  in  cash.  At  this  time  Branner 
was  Indebted  to  Crowe  upon  tbe  purchase 
from  him,  and  to  re^Mmdent  upon  the  loan 
obtained  at  the  time  ot  the  Crowe  purchase^ 
Shortly  thereafter  Branner  dlsan)eared,  leav- 
ing no  trace  of  his  whereabouts.  Sullivan 
at  thB  time  of  bis  purchase  was  informed  by 
Branner  Qiat  thne  were  no  debts  against 
tbe  saloon.   In  order  to  satisfy  himself  of 
this  fact,  he  examined  the  records  In  ttig 
county  auditor's  office,  and  found  no  leo- 
ord  evidence  of  any  indebtedness.   It  was 
suggested  to  Sullivan  by  tbe  attorney  who 
direw  the  bill  of  sale  ftom  Brannar  to  Sulli- 
van that  the  statutory  affidavit  be  taken,  but 
Sullivan  having  known  Brannw  for  some 
time,  and  being  satisfied  with  the  statement 
that  there  were  no  debts,  waived  this  protec- 
tltm,  and  the  transfer  was  completed.  After 
tbe  disappearance  of  Branner,  actions  were 
commenced  by  Crowe  and  respondent,  to  re- 
cover the  balance  due  npon  their,  respective 
claims,  serving  Branner  by  publication,  and 
obtaining  a  writ  of  garnishment  against  Sul- 
livan.  In  due  course  a  personal  Judgment 
woB  entered  against  Snlllvan  for  the  respec- 
tive amounts  due  Crowe  and  Branner,  and 
Snlllvan  has  appealed.  This  appeal  Involves 
only  tbe  respondrat's  Judgment;  It  having 
been  stipulated  that  tbe  Crowe  Judgment 
shall  abide  the  court 

AiH>ellant  submits  these  questions:  Can  a 
personal  Judfpnent  be  ratered  against  tbo 
garnishee,  under  the  drcnmstances  here  pres- 
ent, without  first  pursuing  the  property,  and 
without  showing  that  the  garnishee  has  suf- 
fldmt  property  of  the  defendant  undsr  bis 
control  or  in  Us  possession  to  satisfy  the 
Judgment?  The  statute  and  Its  Interpreta- 
tion as  found  in  our  previous  holdings  an- 
swers each  of  these  questions  In  tbe  af- 
firmative. Tbe  statute  is  found  In  Rem.  & 
BaL  Code,  I  6206  et  seq.  It  provides  that  In 
eases  of  all  transfers  of  merchandise  In  bulk, 
or  whenever  snbstantlally  the  entire  busi- 
ness or  an  Interest  therein  is  disposed  of, 
,an  affidavit  aball  be  required,  showing  the 
iBunes  of -all  creditors,  with  the  Indebtedness 
due  or  to  become  due,  and  that  when  such 
affidavit-  la  not  taken,  or  the  purdiaser  shall 
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not  see  to  It  that  the  pnrdiaM  price  Is 
applied  to  the  payment  ot  the  <dalma  ot 
creditors  ot  tbe  vendtas,  such  sale  or  trans- 
fer "shall  be  frandulent  and  vtdd."  There 
can  be  no  question  but  that  under  these  pro- 
visions the  sale  to  SuUlvan  was  void  as 
against  the  credltcnrs  of  Branner.  Tbe  sale 
being  void,  tlie  property  was  the  property  of 
Branner  In  contemplation  of  law;  or.  If  it 
or  afly  part  of  It  had  been  diqKMWd  o^  tbe 
money  obtained  from  Its  sale  was  the  mon^ 
of  Branner.  It  Is  itnmatulal  to  what  exteit 
tbe  original  property  obtained  from  Branner 
remained  In  tbe  possession  ot  Sullivan  at 
the  time  of  the  gamisbmttit  Under  this 
statute,  Sullivan  had  either  the  property  it- 
self or  Its  purchase  ^los.  It  was  imma- 
terial wblcb.  Either  was  the  property  ot 
Branner  and  subjected  Sullivan  to  garnish- 
ment as  having  money  or  property  ot  Bran- 
ner in  bis  possession  or  under  hia  ctrntroL 

In  Fits  Henry  v.  Hunter,  88  Wasb.  620,  74 
Fac.  X003,  and  Eobn  v.  Flshbacb,  86  Wash. 
68,  78  Pac  190,  IM  Am.  St  B«p.  90,  we 
held  that,  when  the  statutory  affidavit  was 
not  taken,  the  goods  attempted  to  be  dis- 
posed of  by  the  sale  nanalned  the  goods  of 
the  vendor,  and  as  such  in  the  bands  of  tbe 
v«idee  were  to  be  regarded  as  a  trast  fond, 
and  the  vendee  the  trustee  for  the  benefit 
of  the  creditors  <tf  tbo  vendor.  As  In  l^;al 
contemplation  the  sale  to  Snlllvan  was  frud- 
ulent,  the  possession  resulting  from  the  nle 
was  wrongfuL  Sullivan's  position  is  In  lav 
no  better  than  that  of  a  pnrdiaser  ot  prop- 
erty for  the  purpose  of  defeating  the  Just 
claims  of  bis  vendor's  creditors.  He  can 
retain  neither  the  property,  nor.  In  case  of 
its  sale,  the  money  obtained  tberebom.  Mil- 
lar ft  Co.  V.  Plass,  11  Wash.  89  Pac.  956; 
Cowles  V.  Coe,  21  Conn.  220.  And,  since  he 
was  wrongfully  In  possession  of  tbe  propoty 
or  its  equivalent,  Snlllvan  stands  aa  does 
any  other  person  who  has  wronsfnlly  cmi- 
verted  property  to  hla  use.  He  cannot  say 
the  remedy  of  those  entitled  to  the  propaty 
Is  against  tbe  propraty  Itself  only ;  but  must 
respond  in  damages  for  its  oonvmlon.  It 
is,  we  think,  well  established  that,  when  a 
tmstee  such  as  Sullivan  was  in  legal  C(mtem>^ 
platloQ,  In  violation  of  his  trust  disposes  oC 
the  trust  proper^,  he  Is  personally  liable. 
30  Cjc.  633;  Miller  v.  Butler,  121  Oa.  758.  49 
S.  E.  764 ;  English  v.  Mclntyre,  20  App.  IHv. 
439,  61  N.  T.  Supp.  697;  McArthur  v.  Ctordon, 
126  N.  T.  B87,  27  N.  B.  1083,  12  L.  K.  A.  667: 
Ferguson  v.  HUlman,  65  Wis.  181,  12  N.  W. 
389;  CStlzens*  State  Bank  v.  Connetl  Blulb 
Fuel  Co.,  80  Iowa,  618,  67  N.  W.  444 

It  follows  that  the  Judgivait  must  be  af- 
firmed. 

CROW,  C.  J.,  and  MOUNT,  BLLIS,  anA 
FULIiERTON,  3J^  COncUL 
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(72  Wash.  W) 

HcDOrGALL  t.,  (VGONNELIi  «t  nx. 

(Supreme  Court  of  WashiDgtoo.   Marph  '4, 

1913.) 

L  MiNEB  AND  MINEMX8  (S  34*)-TbANSFSH 

OF  CI.AIM8— Option  to  Rescind— Notice— 

Beasonabu:  Time. 

'Wtierft  a  contract  prorided  that  if,  at  the 
end  of  three  xears,  the  purchaaer  of  an  interest 
in  mining  claims  should.be  dissatiBfied  th^  Ten- 
dor  would  return  what  he  had  paid,  notice  of 
dissadsfatition  must  be  given  within  a  reason- 
able time  af^r  the  expiration  of  the  three 
years. 

JEd.  Note.— For  other  cases,  see  Mines  and 
HineralB,  Cent  Dig.  H  Sl-86;  Dec.  Dig.  { 
34.*] 

2.  Minse  and  Minerals     84*)  —  Gohvet- 

ANCB  —  ReSCISSXOK  —  NOTIOE  —  BEASONA- 
BIX  TiMB. 

Notice  of  dissatisfaction  and  desire  for  the 
return  of  the  purchase'  price,  sent  b;  the  pur- 
chaser of  mining  property,  under  a  contract 
providing  for  return  in  case  of  dissatisfactiou 
at  the  end  of  3  years,  to-  vendor's  residence  2 
weeks  before  his  return,  2%  months  after  the 
end  of  the  S  years,  is  fflven  within  a  reasona- 
ble time,  where  at  tlie  expiration  of  the  3  years 
the  vendor  was  in  a  place'  inaccessible  to  mails 
and  was  expected  badi  in  a  few  months. 

[l£d.  Note:— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |{  81-86;  Dec  Dig.  i 
54.*] 

3.  TallL  (I  141*)— <2ua8!tIOHB  FOB  JCBT. 

The  fluestion  whetiier  notice  of  rescission 
of  a  contract,  under  an  option  so  to  do  if  dis- 
satisfied at  the  end  of  a  stated  period,  was  giv- 
en in  «'  rpawnable  time  after  the  close  of  the 
period,  is  for  the  court,  where  the  facts  are  not 
In  dispute. 

gEd.  Note.— For  other  cases,  see  Trial,  Cent 
.  S  R36;  Dec.  Dig.  |  141.^] 

4^  Mines  and  Mxnebals  (S  34*)— Convey- 
ance—OmoR  TO  Rescind. 

Where  a  contract  for  the  sal«  of  mining 
property  provided  that  in  case  of  the  purchas- 
er's dl^tisfaction  the  vendor  would  return  the 
purchase  money,  the  purchaser  is  not  bound  to 
show  reasonable  grounds  for  dlssatiBfaction. 

iCd.  Note.— For  other  cases,  see  Mines  and 
Mlflenls.  Gent  Dig.  U  81-86;  Dec.  Dig.  f 
84.*] 

6.  Mines  and  MxNXBALa  9  84*)— Gohtet- 

ANCC  —  OPTIOir  TO  Reboind  — CoHDmoNB 

Pkecbdbrt^ 

Where  a  contract  provided  that  if  the  pur- 
chaser should  at  the  end  of  three  years  be  dis- 
satisfied with  an  interest  in  mining  property, 
be  keepini^  up  his  share  of  assessment  work,  the 
vendor  would*  return  the  purchase  money,  the 
purchaser  may .  recover  subject  to  deduction  for 
assessment  work,  though  he  did  not  pay  the  as- 
sessment for  the  third  yekr ;  it  appearing  that 
the'  work  had  not  been  done  and  that  the  ven- 
dor made  no  demand  for  the  assessment 

[Ed.  Note.^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  SS  81-^;  Dec  Dig.  S 
84.*! 

Morriit,  J.,  dinenting. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  H.  A.  P.  Myers,  Judge. 

Action  by  Malcolm  McDougall  against  W. 
L.  0*ConneIl  and.  wlfe^  From  a  Judgment 
fot  defendants,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions  to  wter  Judg- 
ment for  plalnUff. 


BSPOBTBB  (W*''*- 

Renton  S^bree^  of  SeatUe,  for  sppellant. 
F.  C.  Beagan,  Seattle,  tor  reBpoodeatB. 
Wilson  B.  Oay,  Geo.  Olson,  and  HUo  A.  Boot, 
all  of  Seattle^  andtd  curln. 

MAIN,  J.   This  Is  an  action  to  recover 
mone^  alleged  to  be  dne  upon  a  contract. 
On  Mar  ao>  1906,  at  BeatUe,  Wash.,  the  de- 
fendant W.  L.  0*C(nmeIl  encuted  and  de- 
Uvered  to  the  i^alntlfr  a  writing  In  terma  as 
follows:    *'If  Mr.  McOougaU  Is  dteeatlBfled 
with  the  prcverty  i  have  sold  htm  In  Camp 
CConntil,  Elk  county.  Nevada,  at  the  end 
of  three  yean,  he  keeping  up  his  ahare  of 
the  assessment  work,  l  agree  to  retnm  Mm 
the  amount  he  has  paid  for  It,  92JS0(K  with 
10  per  cent  interest    W.  L.  O'dmnelL" 
Some  time  prior  to  this  date  the  partleB  bad 
had  certain  negotiations,  looking  to  the  sale 
to  the  plaintiff  bj  W.  I*  O'ConneU  of  an  un- 
divided one-fonrth  interest  In  certain  mining 
daims  situated  in  Elk  county,  NeV.  On  July 
28,  1908,  the  plaintiff  pursnant  to  the  agree- 
ment to  purchase,  paid  |1,000,  and  on  the 
4th  day  of  August,  1900.  $1,000.  At  the  time 
of  the  latter  paymrat,  fSpO  was  paid  for  the 
assessment  work  for  the  year  1909.  All  these 
sums  were  paid  to  W.  Il  O'Connell.  When 
the  last  payment  on  the  purchase  price  was 
made,  deeds  were  delivered  to  the  plalntllt 
conveying  the  Interest  purchased  In  the  min- 
ing claims,  which  deeds  were  executed  by 
John  O'Connell,  the  brother  of  W.  I*,  In 
whose  name  the  filings  upon  the  claims  had 
been  made.  On  November  14, 1910,  the  plain- 
tiff paid  his  proportion  of  the  assessment 
work  for  that  year.   On  May  5,  1911,  W.  L. 
O'Connell  and  one  Cameron  departed  on  a 
trip  to  the  interior  of  Alaska,  expecting  not 
to  return  until  either  the  month  of  August  or 
September  following.   McDoiigall,  the  plain- 
tiff, knew  of  their  departure  and  the  time 
of  their  expected  return.    During  the  time 
that  they  were  In  Alaska,  they  were  at  a 
place  where  there  was  no  regular  mail  de- 
livery; but  upon  two  occasions  while  there 
mall  was  brought  in  by  parties  coming  from 
the  outside. 

The  trial  court  found,  and  there  seems  to 
be  no  real  controversy  upon  this  question, 
that  the  three-year  limitation  provided  for 
In  the  contract  expired  on  May  20,  1911,  at 
12  o'clock  midnight  The  following  day  being 
Sunday,  on  Monday,  May  22,  1911,  John 
O'Connell  was  requested  to  come  to  the  of- 
fice of  the  attorney  for  McDougall,  and  he 
was  there  Informed  that  McDougall  was  dis- 
satisfied with  the.  mining  claims  and  desired 
the  return  of  his  money  under  the  terms  of 
the  agreement  On  July  22,  1911,  the  plain- 
tiff, knowing  the  time  when  W.  I*.  O'ConneU 
was  expected  to  return  from  Alaska,  caused 
to  be  sent  to  him  by  registered  mall  address- 
ed to  his  Seattle  residence  a  notice  of  dis- 
satisfaction and  demand  for  the  return  of 
the  purchase  price,  together  with  interest 
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O'Connell  arriTed  In  Seattle  on  hlB  return 
from  Alasfca,  Atigust  6,  1911,  and  on  An* 
snst  22d  he  appeared  at  UcDougall's  office, 
after  having  received  the  notice  of  dlssaUsr 
faction  b;  registered  mail.  During  all  of 
the  times  above  mentioned,  W.  L.  O'Connell's 
residence  was  at  a  place  In  Seattle  known  to 
MpDougall,  and  his  family  were  at  the  resi- 
dence daring  the  period  of  time  that  O'Con- 
nell was  in  Alaska.  As  has  been  stated,  the 
three  years  mmtloned  in  the  contract,  at 
the  end  of  which  time  McDougall  might  de-  [ 
mand  the  return  of  his  money^  expired  on 
May  20.  1911.  M<I>oagall  did  not  pay  his 
proportion  of  the  assessment  work  for  the 
year  1911,  which  would  have  amounted  to 
the  sum  of  $300.  The  assessment  work  upon 
the  claims  for  this  year  was  not  In  fact  done, 
and  on  the  Ist  of  the  following  January  they 
were  relocated  by  adverse  parties.  McPou- 
gall's  demand  for  the  return  of  his  money 
was  not  responded  to  by  O'Connell,  and  this 
suit  was  brought  to  recover  the  same.  The 
cause  was  tried  to  the  court  without  a  Jury. 
At  the  conclusion  of  the  trial  the  court  found 
for  the  defendants,  apparently  on  the  ground 
that  McEtougall  did  not  within  a  reasooable 
time  after  May  20, 1011,  notify  W.  L.  O'Con- 
nell of  his  dissatisfaction.  Thereupon  the 
plaintiff  appealed. 

The  questions  presented  uiK>n  this  appeal 
are:  <1)  Was  the  notice  of  dissatisfaction 
communicated  to  W.  L.  O'Connell  In  time? 
(Z)  Must  the  appellant  show  reasonable 
grounds  for  his  dissatisfaction?  (8)  Did  the 
appellant  forfeit  his  right  to  declare  dis- 
satisfaction by  falling  to  meet  his  proportion 
of  the  assessment  work  for  the  year  1011? 

t1]  The  first  question  presented  re<iulre8 
the  Interpretation  of  the  clause  "at  the  end 
of  three  years,"  as  used  in  the  contract.  Un- 
der this  provision  the  appellant  could  not 
have  declared  his  disaatlsf action  prior  to 
the  expiration  of  the  three  years  mentioned, 
for  the  contract  specifies  otherwise.  Con- 
tracts with  like  or  similar  language  have 
been  frequently  constmed  by  courts  of  last 
reacnl  to  mean:  that  notice  of  dissatisfaction 
or  demand  for  the  return  of  money  must  be 
made  within  a  reasonable  time  after  the  ex- 
piratlon  of  the  time  stated.  "At  the  end  of 
three  years,"  in  contracts  of  this  character, 
means  within  a  reasonable  time  thereafter. 
Rogers  v.  Burr.  07  Ga.  10.  26  S.  B.  339;  La- 
dow  T.  B.  Bement  A  Sons.  119  Mich.  686,  70 
N.  W.  1048,  45  L.  R.  A.  479.  In  the  Rogers 
Oaw  the  qneetlon  la  covered  by  this  language: 
"ma  contract,  on  the  faith  of  which  the  ad- 
mtntstrator  of  Chambers  subscribed  for  60 
sbarea  of  stock  in  the  Barnes vlUe  Manofact- 
nring  OtMupany,  stlpnlatea  that  If,  at  the  ex- 
plxation  of  three  years  from  December  1, 
1880,  the  snbflcrfber  desires  no  longer  to  cat- 
TT  the  atock,  the  lAalntUh  In  error  wlll»  *with 
tUHy  dayi^  nottoe,'  pay  sudi  snbscriber  par 
nlDft  tor  the  aama  Thla  provision  gave  to 
the  mbacriber  the  ri|^t^  at  the  expiration  of 


three  yeara  Arom  the  Ume  etated,  to  elect 
whether  he  would  ke^  the  stock,  or  tarn  tt 
over  to  plaintm  in  error,  and  require  them. 
to  pay  him  therefor  its  par  value.  He  had 
no  right  to  make  thla  dectiim  btfore  the  a- 
plratlon  of  the  tlm&  The  time  for  sndi 
election  expired  at  midnight  on  November 
30, 1802,  and  It  could  not  have  been  made  un- 
til the  full  expiration  of  the  time.  The  posi- 
tion that  the  election  ought  to  have  been 
made  oo  the  last  moment  of  the  last  day  la 
too  absurd  to  seriously  consider.  It  followa 
that  the  time  for  the  exercise  of  the  right 
was  after  the  expiration  of  the  three  years. 
The  word  'at,*  in  this  contract,  is  equivalent 
In  meaning  to  'after.'  It  was  held  in  Annan 
V.  Baker,  49  N.  H.  100,  dted  in  1  Am.  &  Eng. 
Enc.  Law  <lBt  Ed.)  p.  803,  note,  that  'at  the 
end  of  one  year'  means  'at  the  expiration  of 
one  full  and  entire  year,'  and  that  'at'  is 
equivalent  in  meaning  to  'after.*  If  the  word 
'after*  is  substituted  for  *atf  In  the  contract 
under  review,  there  can  be  oo  doubt  about 
the  correctness  of  the  construction  given  to 
it  in  the  beadnote.  As  the  election  could  be 
made  after  the  expiration  of  the  time  limit- 
ed, fit  course  a  reasonable  time  was  allow- 
able for  this  purpose." 

[2]  It  follows  that  appellant  must  exer- 
cise his  right  under  the  contract  wltblo  a 
reasonable  time  after  May  20,  1911,  by  giv- 
ing notice  to  W.  L.  O'Connell.  What  would 
be  a  reasonable  time  depends  upon  all  the 
attendant  facts  and  circumstances.  At  the 
end  of  the  three-year  period  specified  In  the 
contract,  W.  L.  O'Connell  was  in  the  In- 
terior of  Alaska,  where  the  deliveries  of 
mall  were  Infrequent  and  Irregular.  He  was 
expecting  to  return  within  a  period  of  a  few 
months.  The  notice  of  dissatiafaction  waa 
prepared  and  sent  to  hla  Seattle  address 
more  than  two  we^  prior  to  the  date  of 
his  return.  The  delay  caused  no  prejudice. 
There  Is  no  showing  that,  had  the  noti(» 
been  sent  to  Alasica,  it  would  there  have 
been  received,  or  that  0*Connell  was  In  any 
worse  [wsltion  than  he  would  have  been  had 
the  notice  been  mailed  to  him  immediately 
after  the  20th  day  of  May,  1911.  Notiot 
to  John  O'Connell  or  to  the  family  of  W.  L. 
would  be  unavailing,  for  they  were  not  par- 
ties to  the  ccmtract 

[S]  The  fkcts  not  being  in  dispute,  what 
wo;ald  be  a  reasonable  time  becomes  a  quea> 
tlon  of  law;  and,  what  all  the  surrounding 
facts  and  drenmataneetf  are  eonsldNred,  we 
think  the  trial  court  erred  in  holding  that 
the  notice  of  dissatisfaction  waa  not  glvoi 
within  a  reasonable  time. 

[4]  As  to  the  second  question,  the  rights  o( 
the  parties  must  be  measured  by  the  terms 
of  the  contract  The  contract  says  that,  It 
McDougall  la  dlssadsfled,  then  the  moner 
will  be  repaid.  It  does  not  say  that.  If  b* 
Is  dissatlafledl  and  has  raasonable  grounds 
for  hla  dissatisfaction,  thai  the  money  will 
be  returned.   The  law  on  this  qoeatloB  la 
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well  stated  fa  34  Am.  &  Sng.  Enc  l4tw  (2d 
BcL)  p.  123%  ai  foUowa:  "The  courts  bave 
bad  frequent  occasion  to  Interpret  contracts 
for  the  rradltlon  of  services,  the  sale  or 
mannfactnre  of  aiUcletb  etc.,  in  whldi  It  was 
agreed  that  the  services  ahoold  be  satisfac- 
tory to  the  emploTer,  or  that  the  article 
should  satisfy  the  purchaser.  And  where 
there  la  an  agreement  that  an  act  shall  be 
done  In  a  manner  satisfactory  to  the  prom- 
isee, It  la  generally  held  that  he  Is  the  sole 
arbiter  of  tlie  performance  according  to  the 
agreonent  It  is  not  enough  to  show  that 
the  promisee  ought  to  be  satisfied  and  that 
his  dlacontoit  Is  without  reason."  See,  also, 
to  the  same  effect.  9  Cyc,  620;  Tatom  r. 
Qelst,  46  Wash.  226,  89  Fac.  647. 

[I]  The  third  question  Is  that  of  the  fail- 
ure to  meet  the  assesnnent  work  for  the  year 
1911.  This  delinquency  Is  not  sufllclent  to 
forfeit  the  right  of  the  appellant  to  recoTer. 
It  does  not  appear  that  any  demand  had 
been  made  upon  him  for.  the  payment  of  bis 
portion  of  the  assesamait  work  for  tiiat 
year.  Keither  of  tbe  assessments  for  the 
two  previous  years  had  been  met  until  the 
work  was  done  and  request  for  payment 
madft  As  shown  by  the  facts  stated,  the 
work  for  this  year  had  at  no  time  been 
done.  By  the  terms  of  the  contract,  how- 
ever, tbe  appellant  was  entitled  to  the  re- 
turn of  the  money;  "he  keeping  up  bla 
-share  of  tbe  assessment  work."  Having 
held  the  property  for  a  period  of  three 
years,  be  should  be  required  to  meet  his 
portion  of  the  assessments  for  that  period 
of  time.  The  sum  of  $300  should  be  dedact- 
ed  from  the  total  of  the  purchase  price  and 
interest 

The  cause  will  therefore  be  reversed  and 
rananded,  with  direction  to  the  superior 
court  to  enter  a  Judgment  for  the  appellant 
for  the  purchase  price  paid,  together  with 
Interest  at  10  per  cent  per  annum  thereon 
from  the  dates  of  payment,  less  the  sum  of 
$800,  the  amount  of  tbe  assessmrat  work 
which  the  appellant  was  required  to  pay  for 
the  third  year. 

FULLBRTON,  ELUS,  and  MOUNT,  JJ., 
concur. 

MORRIS,  J.  I  dissent  upon  Qie  ground 
that  keeping  up  his  share  of  tbe  assessment 
work  was  a  condition  precedent  to  appel- 
lant's right  of  recovery,  and,  not  having 
done  BO,  bis  right  of  action  failed. 


(7J  w«iii.  at)   

HOrREITER  et  ux.  v.  SGHWABIiAND  et  sL 

(Supreme  Court  of  Washington.   Febw  28, 
1013*) 

L  Trial  (|252*)— MtsLUonralNSTBUonoNs 

— Issues. 

Where  plaintiff  and  defendant  entered  In- 
to a  partnership  agreement  to  improve  prop- 
erty held  tv  them  In  severalty  for  the  pnriKwe 
of  cnltivation,  and  provi£sg  that  on  dissoln- 


tion  an  the  property  on  the  lands,  indndlnc 

buildings,  should  be  valued  and  equuly  divided, 
and  such  a  division  was  made,  but  a  qoestioii 
arose  as  to  who  got  tbe  house  under  the  sgree- 
ment,  any  Instruction  as  to  fixtures,  severance* 
etc.,  was  misleading  and  erroneous;  tbe  hous« 
being  personalty  as  between  them  under  tha 
contract 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent* 
D^.  H  50S,  696-612;  Dec  Dig.  {  252.*] 

2.  Tbovkb  and  Coitvixsion  (I  30*}— Bdixj>* 
iNoa—BuBDBN  or  Paoor. 

In  an  action  for  conversion  of  tbe  honse, 
the  burden  of  ebowing  his  ownersbip  was  on 
the  plaintiff,  altbnugh  be  owned  the  land. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Gent  Dig.  H  210^  216;  Deo.  Dig. 
i  35.*] 

3.  Tboveb  and  Cokvebszor  (I  47*>— Dah* 

AGES — BUJLDINO. 

In  an  action  for  conversion  of  a  house, 
the  measure  of  damages  is  tbe  value  of  tbe 
bouse  at  tbe  time  of  tbe  conversion,  with  in- 
terest;  and  tbe  value  of  the  use  of  the  house 
on  the  premises  from  tbe  conversion  to  the 
trial  IB  not  recoverable  in  such  an  action. 

[Ed.  Note. — For  otlier  cases,  see  Trover  and 
Conversion.  Cent  Dig.  |i  265,  268,  272;  Dec, 
Dig.  I  47.*] 

4.  Appsai.  and  Bsbos  (|  625*)— Rbookd— 
Wbittbn  Instbcctions  —  Bux  or  Exckp- 
noNB. 

Instructions  given  wholly  in  writing,  and 
filed  in  the  cause,  are  a  part  of  the  record, 
and  may  be  taken  to  the  Supreme  Court  over 
tbe  certificate  of  the  cleric,  and  need  not  be 
embodied  in  a  bill  of  exceptions  under  Rem.  & 
Bal.  Code,  {  396,  providmg  what  the  record 
shall  eontain  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2376-2378;  Dec.  Dig.  | 
626,•^ 

D^rtment  2,  Appeal  frcmi  Sapotor 
Court,  King  County ;  O.  R.  Holcomb,  Judge. 

Action  by  Fred  Hofrelter  and  wife  against 
W.  W.  Sctawabland  and  otbwa.  Jndgmoit 
for  plaintlfCs,  and  defendants  luweal-  B^ 
versed. 

Walter  A.  Keene,  of  Seattle,  for  appd- 
lants.  Daniel  London  and  J.  O.  Bal^,  botll 
of  Seattle  for  respondents. 

FULLERTON,J.  The  respondents  as  plain* 
tiffs  recovered  against  the  appellants  for  the 
value  of  a  dwelling  house  alleged  to  taava 
been  wrongfully  removed  from  certain  lands 
of  tbe  respondents  by  the  appellants  and 
converted  by  the  appellants  to  their  own  use. 
Tbe  facts  out  of  which  tbe  controversy  aria* 
es  are  In  the  main  undisputed.  On  and  prior 
to  January  9, 1908,  the  respondent  Fred  Hof- 
reiter  and  the  appellant  William  Given  were 
partners  In  a  restaurant  business  In  the  dty 
of  Seattle.  They  at  the  same  time  severally 
held  contracts  wltb  tbe  state  of  Washington 
for  tbe  purchase  of  certain  lands  situated 
near  the  Columbia  river.  In  Benton  county. 
Being  desirous  of  improving  the  lands,  they, 
together  with  one  Anthony  Hofreiter,  on  the 
date  above  given,  entered  Into  a  contract  in 
writing,  by  the  terms  of  which  each  of  th« 
parties  agreed  to  advance  a  certain  ,  sum  <^ 
monegr  to  be  expended  on  tbe  lands  by.  Anthony 
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Ifof reiter  In  nutklng  tmproTements  thereon 
and  In  bringing  the  lands  under  cultlratlon. 
The  contract  was  Indefinite  as  to  its  dura- 
tion, but  contained  a  clause  providing  that, 
uinm  Its  termination  for  any  cause  what- 
aoever,  an  Inventory  should  be  take  of  all 
property  then  upon  the  land,  "Including  ma- 
cblnery,  pipes,  boildingb  and  fixtures,"  and 
tbe  valae  of  the  same  appraised  and  divided 
«qnally  between  tlie  parties  to  the  contract 
Acting  pursuant  to  the  agreement,  the  parties 
advanced  conslderabla  sums  of  money  which 
were  ezptoded  on  the  land  in  the  erection 
of  buildings,  tlie  construction  of  irrigating 
woEks,  and  in  prqwrlng  the  land  for  cultiva- 
tion. The  buildings  were  erected  on  the  tract 
belonging  to  the  respondents,  and  consisted 
of  a  dwelling  house,  a  bom,  a  bouse  tot  a 
pmnplng  station,  and  various  outbuildings. 
The  parties  also  acquired  personal  property 
of  a  considerable  value,  this  consisting  of  A 
team  of  horses  with  harness,  fluming  for  Ir- 
rigating purposes,  and  such  machlnor,  im- 
plenaeuts,  and  tools  as  are  usually  kept  by 
formers  and  gardeners.   After  the  buslnesa 
bad  progressed  for  a  time.  Antluiny  Hofr^- 
ter  BOld  his  interests  to  the  respondent  Hof- 
reiter  and  tlie  appellant  Olven.    The  re- 
spondent at  the  trial,  in  describing  the  inter- 
ests in  tbe  property  of  tbe  refs>ective  par- 
tlea  aftMT  this  sale,  used  this  language:  "The 
house  referred  to  and  for  whicb  I  am  clalm- 
Ing  damages  was  entirelj  constructed  and 
built  from  funds  contributed  by  defendant 
Given,  Anthony  Hofreiter,  and  myself,  and, 
after  Anthony  sold  out,  Mr.  Given  and  my- 
iielf  were  equal  owners  in  tbe  house.  The 
pump,  pump  houses  bam,  fluming,  teams, 
harness,  maAlnoy,  and  equipment  of  every 
kind  thereafter  belonged  to  Mr.  Given  and 
myself  equally.   It  had  all  been  purchased 
from  C4»umon  funds."    later  on  Hofreiter 
and  Given  agreed  to  dissolve  their  partner- 
ship, and  divide  their  partnership  proper^. 
As  a  basis  for  doing  so  tbey  valued  the  res- 
taurant at  $1,200  and  the  farm  property  at 
$1,500.    After  this  appraisement  had  been 
made.  Given  offered  Hofreiter  his  choice  of 
properties,  stipulating  that  the  person  taking 
tbe  farm  property  should  pay  to  the  other 
one-half  the  difference  between  the  appraised 
value  of  the  two  properties.   Hofreiter  chose 
the  restaurant,  and  Given  took  the  other 
property,  paying  Hofreiter  one-half  the  ^f- 
ferenee  between  their  appraised  values. 

[1,1]  The  sole  difference  between  the  par- 
ties, and  the  sole  question  ,  at  the  trial,  was 
whether  the  house  passed  to  Given  with  the 
other  common  property  on  tbe  farm  in  tbe 
exchange.  Hofreiter  testified  that  the  house 
was  not  Included  In  the  property  set  over  to 
Given,  while  Given  testified  that  it  was  so 
Indnded.  In  submitting  this  Issue  to  the 
Jnry,  the  court  gave  thereon,  among  others, 
the  following  Instructions: 

"(4)  The  defendant  Given  contends  that 
the  ownership  of  the  house  in  dispute  was 


severed  from  the  ownerslUp  of  the  land,  not 
a  permanent  fixture  thereon,  and  that  he 
and  plaintiffs  were  Joint  owners  thereof,  and 
at  the  time  of  the  settlement  he  was  given 
the  house  by  plaintiff.  I  Instruct  you  that 
tbe  burden  of  proof  as  to  the  establishing  of 
both  of  his  contentions  by  a  fair  preponder- 
ance of  tbe  evidence  is  upon  the  defendant, 
and,  If  you  believe  from  the  evidence  that 
the  defendant  has  not  proven  that  the  own- 
ership of  the  house  was.  severed  from  the 
soil,  and  ttiat  he  was  expressly  allowed  the 
house  by  tbe  plaintiff  In  the  settlement,  by  a 
fair  ineponderance  of  the  evidence  then  your 
verdict  must  t>e  for  the  plaintiff. 

"(5)  Ton  are  instructed  that  the  orl^al 
contract  between  the  parties  provided  tliat 
all  buildings  on  the  land  owned  by  the  plam- 
tur  herein  was  to  be  considered  personal 
property  as  between  the  said  parties,  at  least 
until  such  time  as  tbe  contract  shonld  be  by 
them  terminated,  and  a  division  or  distribn- 
tion  made.  If,  therefore,  the  evidence  shows 
that  the  original  contract  shown  here  in  evi- 
dence and  not  disputed  was  terminated,  then 
it  is  still  incumbent  on  the  defendant  Given 
to  show  by  a  fair  pr^nderance  of  the  evi- 
dence that  be  became  the  owner  of  the  build- 
ing in  question,  and  remained  snch  until  the 
time  when  it  Is  alleged  tluit  he  sold  It  and 
caused  it  to  1w  removed  from  tbe  lands. 

"(6)  In  determining  whether  the  buildings 
ber^n  in  dispute  were  personal  xnroperty  or 
part  of  the  land  to  which  it  was  annexed,  I 
instruct  that  you  shall  be  govtemed  by  the 
intention  of  the  parties  to  make  or  not  to 
make  the  same  a  permanent  part  of  the  land 
at  the  time  of  its  erection,  or  at  tbe  time 
of  any  settiement,  and  In  determining  tbe  in- 
tention of  the  parties  yon  shall  take  into 
consideration,  besides  their  testimony,  tbe 
purpose  for  which  it  was  erected  to  be  used, 
the  size  and  character  of  the  building,  the 
manner  of  its  annexation  to  the  soQ,  its  nse 
In  application  to  the  property  on  wlhlch  It 
was  erected,  and  the  effect  Its  removal  would 
have  on  the  land.  If  from  the  foregoing 
tests  you  decide  it  was  the  Intention  of  the 
parties  to  make  the  same  a  permanent  fix- 
ture to  the  land  in  the  sense  that  buildings 
are  considered  permanent,  then  you  shall 
find  that  the  building  was  part  of  the  land." 

"(8)  I  Instruct  you  that.  If  you  find  for  the 
plaintiff,  the  measure  of  damages  would  be 
the  value  of  the  house  and  the  value  of  the 
use  thereof  on  tbe  premises  from  the  time  -of 
its  removal  to  date." 

Under  the  issues  as  made  by  tbe  evidence, 
,  we  are  constrained  to  think  each  of  these  In- 
structions erroneous  and  misleading.  There 
was  no  dispute  that,  as  between  the  parties, 
this  house  was  personal  property,  as  distin- 
guished from  a  common-law  fixture,  to  the 
same  extent  that  all  the  other  property  on 
tbe  farms  was  personal  property.  Hofreiter 
himself  testified  that  the  house  was  buHt 
with  their  common  funds,  that  It  was  erected 
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on  his  particaJar  land  merely  as  a  matter 
of  conrenl^ce,  that  it  was  their  common 
property  at  tbe  time  of  the  ^change,  and 
his  sole  claim  to  title  bottse  Is  that  It  was 
awarded  him  In  tbe  exchange.  Any  refer- 
ence to  the  doctrine  of  fixtures  «aa  therefore 
out  of  place,  and  had  a  tendency  to  mislead 
the  Jury.  So  also,  since  Hofrelter  was  the 
plaintiff,  and  asserting  tbe  right  to  recover, 
tbe  bnrdra  was  upon  him  to  establish  by  a 
pr^Kmderance  of  the  evidence  a  right  of  re- 
covery. 

Tbe  second  of  the  Instmctloos  Is  errone- 
ous, in  that  it  places  tbe  burden  apon  Given 
to  establish  his  ownership  of  tbe  bouse.  As 
we  have  stated,  there  Is  no  dispute  that  at 
the  time  of  the  exchange  he  owned  a  half 
interest  in  the  house,  and  tbe  sole  question 
was  whether  he  was  given  the  other  half  In- 
terest Id  the  exchange,  or  whether  his  half 
Interest  went  to  Hofretter.  On  this  issue, 
since  Hofrelter  was  seeking  affirmative  re- 
lief, the  burden  of  proof  was  on  him  to  es- 
tablish tbe  facts  necessary  to  a  recovery,  not 
on  Given  to  controvert  his  right. 

The  third  of  the  Instructions  quoted  (num- 
bered is  erroneous,  in  that  it  assumes 
that  the  house  was  possibly  a  fixture,  where- 
as, as  we  have  stated,  the  law  of  fixtures 
had  nothing  to  do  with  tbe  Issues.  The 
house  was  owned  Jointly  by  the  respondents 
and  the  defendant  Given.  An  exchange  of 
property  was  made  by  which  the  ownership  of 
the  house  either  passed  to  Hofrelter  or  passed 
to  Glvm.  If  it  passed  to  Hofrelter,  then 
Given  wrongfully  removed  it.  If  It  passed 
to  Given,  be  had  an  Implied  license  to  remove 
it  within  a  reasonable  time,  and  his  removal 
of  it  was  rightful,  and  not  wrongful  An  In- 
struction as  to  the  law  of  fixtures  thnefore 
was  not  pertinent. 

[)]  The  fourth  Instruction  is  erroneous,  in 
that  It  does  not  lay  down  a  correct  rule  for 
the  measure  of  damages.  This  being  an  ac- 
tion for  conversion,  tbe  measure  of  damages 
was  the  value  of  the  house  at  the  time  of 
its  removal,  with  Interest  at  the  lawful  rate 
on  such  value  from  the  time  of  the  removal 
to  the  time  of  the  trial.  Tbe  value  of  the 
use  of  the  bouse  on  the  premises  from  the 
time  of  Its  removal  to  the  time  of  the  trial 
Is  not  recoverable  in  this  form  of  action. 
There  vras  no  error  In  the  rulings  on  the  ad- 
mission of  evidence. 

[4]  We  have  not  overlooked  the  respond- 
ents* objections  to  the  sufildency  of  the  rec- 
ord on  appeal.  But  instructions  given  whol- 
ly In  writing  and  filed  in  the  cause  are  a 
part  of  the  record  and  may  be  brooght  to 
this  conrt  over  the  certificate  of  the  clerk. 
They  need  not  be  embodied  In  a  bill  of  ex- 
ertions or  statements  of  fbcts.  Bem.  &  Bal. 
Code»  I  395.  The  charge  to  the  Jnry  was 
in  writing  and  the  exceptions  were  taken 
"by  specifying  by  numbers  paragraphs 
*   *   *  tile  parts  of  tbe  charge  excepted 


to,"  and  were  snflSdoit  naSm  tbe  statate 
Id.  i  384. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  instructions  to  grant  a  new 
trlaL 

MOUNT,  HOBRI8,  ELLIS,  and  MAIN,  33^ 

concur. 


(72  WKSh.  S24) 

DOUGLAS  GOUMTT  t.  GRANT  OOUNTX. 

(Supreme  Court  of  Wadiington.    Febw  28, 

1918.) 

1.  COUNTIKS  (J  16*)— DiVIBIOK  OF  OODHTT— 

AFPoanoNifENT  OF  Assrre. 

In  absence  of  statute,  where  a  new  coun- 
ty is  created  from  the  territory  of  an  ezistlDg 
county,  the  old  county  retains  ait  of  tbe  asaett 
previously  owned  by  it,  and  aaaames  all  of  its 
ezistins  indebtedness;  the  new  county  neithn 
being  entitled  to  any  of  the  assets  nor  bound 
to  assume  any  of  the  ezistiDg  indebtedneM  of 
the  old  coun^. 

[Ed.  Note.— For  other  cases,  see  Coontles; 
Cent  Dig.  U  12-15;  Dec.  Dig.  {  16.*] 

2.  GouHTXKs  (i  16*)— Division  of  CoumtT— 
Apfobtionment  of  Pbopkktt. 

Since  Laws  1909,  c  17,  «  1,  2,  creating 
Grant  county  from  a  part  of  Dongliu  connty, 
does  not  provide  for  an  apportionment  of  tbe 
property  of  the  two  counties,  a  aobBegoent 
agreement  between  tbe  connties  apportioning 
the  property  was  invalid  and  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent  Dig.  H  12-lfi;  Dec  Dig.  {  16.*] 

3.  CooNTiM  (S  16*)— Division  of  Countv— 
Afpobtiohiiekt  of  Pbopbsit— AnmoBiTT. 

Only  the  Legislature  may  apportion  the 
property  and  assets  of  a  dhided  connty  npon 
the  creation  of  a  new  county  from  the  territory 
of  an  existing  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  iS  12-15;  Dec.  Dig.  |  16.*} 

4.  GonNTos  (I  2*)— Division  of  Cotmrr— 
Statutes— IvPLiEO  Rkpkax. 

Since  Laws  1909,  C.  IT,  !J  1,  2,  creating 
Grant  county  out  of  a  part  of  Douglas  connty, 
and  requiring  Grant  county  to  pay  to  Douglas 
county  its  proportion  of  tne  tatters  bonded  in* 
debtedness,  is  compete  in  Itself,  and  was  enact- 
ed subsequent  to  Rem.  ft  Bal.  Code,  |f  3826, 
3827,  providing  for  the  apportionment  oS  debts 
and  property  in  case  of  a  division  of  counties, 
the  adjustment  of  Uie  property  rights  of  tbe 
two  counties  would  be  governed  by  such  spe- 
cial act 

[Ed.  Note.— IVw  other  cases,  see  Caavtiim, 
Cent  Dig.  I  2;  Dm;.  Dig.  |  2l*] 

Department  1.  Appeal  from  Superior  Court, 
Douglas  Connty;  Wm.  A.  Grimsbaw,  Judge. 

Action  by  Douglas  County  against  Grant 
County.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Merritt,  Oswald  ft  Merritt,  of  Spokane,  for 
appellant  John  W.  Hanna,  of  WaterrlU^ 
for  respondent 

CROW,  C  J.  In  190&  Grant  county  was 
oi^nlced  from  a  portkm  of  Doui^s  county, 
by  act  of  the  Legislature  (Session  Lews  190^ 
c.  17,  p.  19).  Section  1  of  the  act  fixed  the 
boundaries  of  the  new  county.  Section  2 
reads  as  follows:    "The  county  of  Grant 
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■ball  usmna-^d-  ptty  to'  the  conntr  of  I>6ac> 
In  ita  proportkm  of  the  botfded  and  wanrant 
IndAtodiuai  <tt  Douglas  covntT,  In  tlie  pro> 
pwtkWB  that  tbe  assesseci  venation  of  that 
put  of  Oiant  oennty,  lyli^  within  the  pres- 
eait  bonndai7  of  Dou^as  county,  bears  to 
tbe  assessed  raluatlon  of  tbe  whole  of  Dong^ 
las  county.  The  adjuatment  of  said  indebt< 
ednesa  shall  be  based  on  the  assessment  for 
the  year  1008.   •    •  xbe  act  contains 

DO  provision  ralatiTe  to  the :  apportionment 
or  diTlslott  of  any  property,  taxes,  funds,  or 
assets  of  Douglas  county  ezlatlng  at  the  date 
of  dlvlBion.  After  the  organlzatiim  -of  Qrant 
county  had  been  perfected.  Its  auditor  and 
the  anditor  of  Douglas  county,  assuming  to 
act  under  the  authority  of  sections  3826  and 
3827,  RenL  &  Bal.  Oode,  made  a  written 
agreement,  compromise,  aud  settlement 
wherein  they  scheduled  tbe  property,  funds, 
nal  estate  taxes,  assets,  and  indebtedness 
of  Douglas  county^  and  as  a. net  result  final- 
ly determined  that,  under  the  sections  men- 
tioned and  the  act  of  1909,  Douglas  county 
was  Indebted  to  Grant  county  in  the  total 
sum  of  f52,000,  and  that  warrants  upon  cer- 
tain funds  at  Douglas  county  should  be  is- 
sued to  Grant  county  in  payment  thereof. 
Thereupon  this,  action  was  commenced  by 
Douglas  county,  against  its  auditor  and 
against  ^rant  county,  to  have  the  written 
agreement  declared  void,  and  to  enjoin  the 
issuance  of  the  warrants.  Findings  were 
made  upon  the  pleadings,  and  a  final  decree 
was  entered  enjoining  the  issuance  of  the 
warrants,  and  declaring  the  agreement  to  be 
nntl  and  void.  Grant  county  has  appealed. 
.  The  trial  court  found: 

"TtiBt  at  the  time  the  said  act  the  Leg- 
Mature  creating  .said  Grant  county  went  in- 
to effect  and  became  operative,  to  wit^  Feb- 
ruary 24,  1909,  the  said  Douglas  county  had 
a  bonded  general  Indebtedness  outstanding 
against  it  in  the  principal  sum  of  $25,000,  to- 
gether with  accrued  Interest  thereon.  *  «  * 
That,  by  virtue  of  the  provisions  of  the  leg- 
islative act  creating  the  county  of  Grant, 
said  Oranb  couDty  was  to  pay  to  the  county 
of  Douglas  a  per  centum  of  the  indebtedness 
of  said  Douglas  county,  based  upon  the  per 
oeotnm  of  the  assessed  valuation  of  the  tax- 
'able  property  of  said  Doiiglas  county,  as 
shown  by  the  assessed  valuation  of  that  part 
of  Grant  county  lying  Within  the  boundaries 
of  Douglas  county,  provided  that  such  Indebt- 
edness was  not' incurred  In  the  pnrduse  of 
any  county  property  or  in  the  purchacfe  of 
any  county  building  falling  within  or  being 
retafawd  by  tbe  other  county ;  that  61.S  per 
cent  Is  tbe  proportion  of  assessed  valuation 
for  the  year  1008  of  taxable  property  of  the 
county  of  Dongtas.  which  lies  within  tbe  new 
county  of  Orant ;  that  at  tbe  time  of  the  cre- 
atloo  of  said  Orant  county,  to  wit,  on  tbe 
,  2Mi  day  of  Febmary,  1909,  Douglas  county 
was  and  Is  now  tbe  sole  owner  and  In  -pos- 
"Mwion  of  prpperty,  moneys,  and  aasete  as 


follows,  to  wit:'  One  oourthouse^  JaU,  and 
grounds  of  tlM  value  of  $35,000;  famltottt 
and  fixtures  in  tbfr  various  county  offices  of 
said  courthouse  of  the  total  value  of  $6,593.- 
05;  125  cords  of  wobd  of  value  of  $937.50. 
Money  on  hand  as  follows:  Cash  In  current 
expense  fund.  $27,403^;  cash  In  road  and 
bridge  Amd,  $1,704.39';  cash  In  game  pro- 
tection fund,  $1,093.05;  cash  in  soMier's  T»- 
lief  fund  $20^:35;  cash  in  building  fund, 
$807.47;  uncollected  bond  redemption  fund, 
$8,386.66;  uncollected  building  fund  tax. 
$763.61.  UncQllected  taxes  on  real  estate  tax 
roll  as  ft^ows:  Current  eDcpense  fiiud,  $41;- 
60&86;  general  road  and.  bridge  fund.  $a,- 
688.77.  Uncollected  taxes  on  pOTsOoat.  tax 
roll  of  said  county  as  follows:  .  Current  et>- 
pense  fund,  $2,268.82;  general  road  and 
bridge  fund,  $562.67.  All  of  said  described 
property,  money,  and  aosets  b^ng  In -said 
Douglas  county. 

"That  OM  -the  26th  day  of  April,  lA.  D. 
1909,  defendant  T.  Cladd  Bennett,  then  audi- 
tor of  Douglas  county,  Wabh.,  and  J.  H.  Hill, 
then  auditor  of  Grant  county,  WiiSh.,  made 
and  entered  into  an  agreement,  by  ttie  terms 
of  which  said  agreement  Douglas  county  was. 
to  pay  to  said  Grant  county  certain  sums  itt 
money  as  spedfled  and  set  out  in  said  agree- 
ment, a  copy  of  which  is  attached  to  plain- 
tiff's amended  complaint  and  made  J]xhibit 
1  thereof;  that  the  said  action  of  the  said  T. 
Claud  Bennett  and  J.  H.  HIU  In  entering  in- 
to said  agreement  ,  and  in  awarding  the  pay- 
ment by  said  Douglas  county  to  said  Grant 
county  of  any  sum  of  money  or  thing  of  val- 
ue whatsoever,  or  the  transfte  from  said 
Douglas  county  to  said  Grant  county  of  any 
part  of  the  property,  moneys,  or  assets  be- 
longing to  said  Douglas  county  at  the  time  of 
the  creation  of  said  Grant  county,  was  null 
and  void,  wholty  without  authority  of  law, 
and  lA  violation  of  the  rights  of  said  Doug- 
las county;  that  the  said  county  of  Grant 
had 'no  right,  title,  interest^  or  lawful  cUdm 
In  or  to  tbe  whole  or  aay  part  or  of  any 
item  of  .  the  prbperty;  money,  and  assets  be- 
longing to  said  Douglas  couoty  ab  the  time 
of  the  creation  of  said  Grant  county;  and 
that  said  Douglas  connty  is  not  Indebted  to 
said  Grant  county  In  any  sum  of  money  or 
thing  of  value  whatsoever. 
'  "That  the  said  T.  Gland  Bennett,  auditor 
of  Douglas  county,  and  the  said  J.  H.  Hill, 
auditor  ot  Grant  county,  acted  without  war- 
rant or  authority  In  law  in  the  purported 
settlement  of  the  portion  of  the  bonded  In- 
debtedness which  Grant  county;  was  to  as- 
sume and  p^  to  Douglas  county.'  as  Axed  by 
section.  2  jof  Ibe  act  creating  Grant  connty, 
and  tbat  such  purported  srttlement  is  null 
and-Tfrid.  Tbat  there  has  been.no  valid  and 
legal  settlement  of  the  Indebtedness  between 
said  Douglas  and  Onnt  counties;  tbat  tibere 
Is'  AO  provision  In  tba  Craistltutlon  or  laws 
of -the  state  of  Washington  iworldlng  for  the 
4iqMbnUoD:^..aants  betwseq  u  old  and 
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new  connty  In  the  e?taxt  of  tbe  creation  of 
the  new  county  out  of  territory  embraced 
wholly  within  the  bonodarieB  of  the  old  coun* 
ty,  and  no  provision  In  tbe  Constltatlon  or 
statutes  of  the  state  of  Washington  prescrlb- 
iDg  or  fixing  a  basis  for  such  distribution ; 
that  the  basis  provided  in  the  act  creating 
Grant  county  for  the*  ascertainment  and  di- 
vision of  the  indebtedness  was  wholly  dte- 
regarded  by  the  auditors  of  the  respective 
coontiee,  Douglas  and  Grant,  In  tbe  settle- 
ment entered  Into  with  reference  thereto." 

These  Andings  are  sustained  by  tbe  admit- 
ted allegations  of  tbe  pleadings,  and  appel- 
lant has  taken  exceptions  to  only  such  por- 
tions of  them  as  might  be  termed  conclu- 
sions of  law.  The  question  now  presented  is 
whether  the  findings  sustain  tbe  final  decrea 
Section  3826,  Kem.  &  Bal.  Code,  provides 
that:  "Tbe  new  count?;  shall  be  liable  for  a 
reasonable  proportion  of  tbe  debts  of  the 
county  from  wbl<^  it  Is  taken,  and  entitled 
to  Its  proportion  of  the  property  of  the  coun- 
ty." Section  3827  provides  that;  **The  au- 
ditor of  tbe  old  county  shall  give  the  auditor 
of  the  new  county  reasonable  notice  to  meet 
blm  on  a  certain  day  at  the  county  seat  of 
the  old  county,  or  at  some  other  convenient 
place,  to  settle  upon  and  fix  the  amount 
which  the  new  county  shall  pay.  In  doing 
so,  they  stmll  not  charge  either  county  with 
any  share  of  debts  arising  from  the  erection 
of  public  buildings,  or  out  of  the  construc- 
tion of  roads  or  bridges  which  shall  be  and 
remain,  after  tbe  division,  within  the  limits 
of  the  other  county,  and  of  the  other  debts 
they  shall  apportion  to  each  county  such  a 
share  of  the  indebtedness  as  may  be  Just  and 
equitable,  taking  into  consideration  the  pop- 
ulation of  such  portion  of  territory  so  form- 
ing a  part  of  the  said  counties  while  so  nnit- 
ed,  and  also  the  relative  advantages  derived 
from  the  old  county  organization."  It  will 
be  observed  that  this  section  makes  no  pro- 
vision for  an  apportionment  of  existing  prop- 
erty. Calling  attention  to  these  sections,  ap- 
pellant contends  that,  In  so  far  as  this  case 
Is  concerned,  tbey  are  so  amended  by  section 
2  of  the  creative  act  of  1909  that,  by  read- 
ing them  and  tbe  CTeative  act  together,  they 
provide  that  Grant  county  shall  pay  its 
share  of  the  indebtedness  of  Dou^as  county 
in  proportion  to  the  assessed  valuation  of 
1908,  and  shall  also  be  entitled  to  a  like  pro- 
portion of  the  property  of  Douglas  county; 
that  the  Legislature,  by  the  general  statutes 
above  cited,  has  delegated  to  the  auditors 
power  to  fix  the  reasonable  proportion  of  the 
Indebtedness  upon  which  to  base  an  enforce- 
ment of  section  3  of  article  11  of  the  state 
Constitntlon,  which  provides  that:  "  •  •  • 
Every  connty  which  shall  be  barged  or  cre- 
ated from  territory  takoi  from  any  other 
county  or  counties  shall  be  liable  for  a  Just 
protMrtlon  of  the  existing  debts  and  UaMll- 
tles  of  the  county  or  counties  from  which 
such  territory  ahall  be  taken"— that  the  gen- 


eral law,  tilnfl  anthorldiig  Oie  auditors  to 
fix  such  reasonable  proportion  in  ao  fkr  as 
Grant  county  la  concerned,  haa  been  so  limit- 
ed by  sectlfm  2  of  the  creative  act  that,  in 
any  settlement  here  made,  the  ossesaed  val- 
uation basis  should  prevail;  that  the  settle- 
ment should  be  in  proportion  tb«reto:  that 
Grant  county  should  pay  61.5  per  cent,  of  the 
indebtedness,  and  at  tbe  same  time  sbonld 
receive  a  like  percentage  of  the  property; 
and  that,  as  the  settlement  of  the  auditors 
wag  made  upon  that  theory.  It  awards  Grant 
county  no  more  tiian  the  law  requires.  The 
special  act  of  1909,  which  Is  of  later  date 
than  tbe  sections  -ot  Rem.  &  Bal.  Code,  above 
mentioned,  compels  Grant  countr  to  assume 
and  pay  Its  proportion  of  all  existing  bonded 
and  warrant  Indebtedness  of  Douglas  c6nn- 
ty,  and  provides  that  the  proportional  as- 
sessed valuations  of  1908  shall  be  adopted  as 
tbe  fixed  basis  for  tbe  apportionmoit  of  such 
Indebtedness.  It  wilt  be  noted  that  the  act 
fully  meets  the  requirements  of  section  3, 
art  11,  of  the  Constitution,  although  It  does 
not  provide  that  Grant  coun^  shall  receive 
any  part  of  the  property. 

[1]  Tlie  well-establlslied  rule  of  law,  in  the 
absence  of  any  statute  or  any  constitutional 
provision  to  the  contrary,  la  that,  when  a 
new  connty  is  created  from  the  territory  of 
an  existing  county,  the  old  connty  will  re- 
tain all  assets  previously  owned  by  it,  and 
will  be  subjected  to  tbe  burden  of  assuming 
all  of  its  existing  Indebtedness.  In  other 
words,  the  new  county  will  be  ^titled  to 
none  of  the  assets ;  nor  will  it  be  obliged  to 
assume  any  of  the  existing  Indebtedness  of 
the  old  county.  1  Cooley  on  Taxation  {3d 
Ed.)  p.  414;  Laramie  County  v.  Albany 
County,  92  U.  S.  a07,  2S  L.  Ed.  562;  Tnhii« 
County  V.  Kings  County,  117  Cal.  195,  40 
Pac.  8;  City  of  Wellington  t.  Wellington 
Township.  40  Kan.  213,  26  Pac.  415 ;  City  of 
Winona  v.  School  District,  40  Minn.  13.  41 
N.  W.  639,  3  L.  R.  A.  46,  12  Am.  St  Bepu 
687 :  Washington  County  T.  Wdd  Connty,  12 
Colo.  152,  20  Paa  273. 

In  the  year  1887  the  Colorado  Legislature 
passed  two  acts  creating  the  new  counties  of 
Washington  (Colorado  Laws  1887,  p.  251)  and 
Logan  (Colorado  Laws  1887,  p.  247)  by  carv- 
ing territory  from  the  existing  county  of 
Weld.  These  acts  provided  that  the  "pres- 
ent Indebtedness"  of  Weld  county  should  be 
apportioned  between  the  new  counties  in  pro- 
portion to  the  ratio  of  the  taxable  property 
at  the  time  of  division.  W^d  county  had  no 
Indebtedness,  but  did  have  in  Its  treasory  a 
surplus  of  $60,000.  Each  of  the  new  coun- 
ties demanded  Its  share  of  this  surplus  In 
proportion  to,  and  upon  the  basis  of,  its 
taxable  property,  as  specified  In  the  act  in 
relation  to  indebtedness,  and  brought  suit 
to  recover  tbe  same.  The  Colorado  Consti- 
tution (article  14,  {  4)  required  that  each 
new  connty,  upon  Its  establishment,  should 
be  responsible  tor  a  "ratable  prDportlon"  of 
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tbe  ibwi  ezlxdiK  UabllldM  of  tbe  comity  or 
eonntles  from  which  rocb  new  county  Bhonld 
be  formed,  bat,  like  unto  the  Oonstitution  of 
this  state,  was  sUent  as  to  the  distribution 
or  division  of  assets  belonging  to  the  old 
county. 

lu  Washington  Coontr  t.  Weld  County, 
supra,  the  Supreme  Court  of  Oolorado,  stat- 
ing these  facts,  held:  "in  the  absence  of  re- 
strictive constitntlonal  or  statutory  prorlsion 
on  the  subject,  when  a  new  county  is  created 
by  segregating  a  [>ortlon  of  the  territory  be- 
longing to  an  existing  county,  the  old  county 
retains  all  assets  previously  owned  by  It, 
Including  rights  of  action,  funds,  and  other 
personal  prop^ty;  also  all  real  estate  held 
In  proprietary  right,  save  such,  if  any,  as  may 
be   within  the  territory  taken  away ;  it 
likewise  remains  bound  by  its  existing  con- 
tracts, and  Is  subjected  to  the  burden  of  dis- 
chai^ing  all  existing  obligations  and  liabili- 
ties.   The  new  county  receives  none  of  the 
assets,  and  assumes  none  of  the  burdens. 
CDoley  Tax'n,  176,  note  2 ;  Laramie  County 
v.  Albany  County,  92  U.  S.  307  [23  I*  Ed. 
552] ;  Mount  Pleasant  v.  Beckwlth,  100  U.  S. 
514  [2S  h.  Ed.  e99J.    The  reasons  for  the 
foregoing  doctrine  are  that  the  title  to  all 
property  and  ownership  of  all  assets  are 
Tested  in  the  old  county  as  a  corporate  en- 
tity, this  entity  being  In  no  way  disturbed 
by  the  division  of  its  territory  and  separa- 
tion from  it  of  a  portion  thereof;  whll^  on 
the  other  hand,  all  existing  obligations  and 
liabilities  were  incurred  in  its  corporate 
capacity  and  name.    Therefore,  while  the 
L^Brislature  has  power  to  divest  title  and  ap- 
portion property  as  well  as  Indebtedness,  yet. 
If  such  power  be  not  exercised,  there  does 
not  follow,  as  a  legal  sequence,  either  a 
transfer  of  the  assets  or  liabilities  to  the 
new  county."    Having  called  attention  to 
the  fact  that,  although  tbe  Colorado  acts 
then  under  consideration  provided  for  an 
enforcement  of  tbe  constitutional  mandate 
relative  to  indebtedness,  they  did  not  con- 
tain any  provision  relative  to  a  distribution 
of  surplns  funds  or  property,  the  Colorado 
court  further  observed:   "But,  In  the  first 
place,  it  will  be  noticed  that  there  are  no 
words  that  can  be  r^rded  as  expressly 
granting  to  the  new  counties  a  right  to  share 
In  tiie  moneys  on  hand;  secondly,  that  no 
basis  for  such  apportionment  is  spedflcally 
named;  yet,  In  the  absence  of  provision  in 
the  premises,  it  may  be  doubtful  if  tbe  in- 
tent to  distribute  the  funds,  admlttii^  that 
such  intent  Is  shown,  could  be  carried  out 
Because  the  Legislature  adopted  a  c^tatn 
basis  for  the  distribution  of  indebtedness.  It 
does  not  necessarily  follow  that  this  body 
intended  to  apply  the  same  method  to  the 
apportionment  of  surplus  funds.** 

[21  The  act  creating  Grant  oonnty,  while 
complying  with  our  constitutional  mandate 
relative  to  exirting  indebtedness,  makes  no 


proTlalon  for  an  apportionment  «t  property. 
Grant  county,  therefore,  was  not  entitled  to 
receive  the  warrants  which  the  auditor  of 
Douglas  county  was  about  to  Issue  In  pursu- 
ance of  the  written  agreement. 

[9]  That  the  division  of  counties  and  the 
distribution  of  property  and  assets  Is  solely 
a  legislative  function,  and  that  legislation  to 
provide  for  such  apportionment  is  necessary, 
see  11  Cyc.  867,  and  cases  there  cited.  In 
Laramie  County  v.  Albany  County,  supra,  the 
Supreme  court  of  the  United  States,  discuss- 
ing the  question  here  involved,  said:  "Regu- 
lation upon  tbe  subject  may  be  prescribed  by 
the  Legislature;  but,  if  they  omit  to  make 
any  provision  In  that  regard,  the  presump- 
tion must  be  that  they  did  not  consider  that 
any  legislation  in  tbe  particular  case  was 
necessary.  Where  the  Legislature  does  not 
prescribe  any  such  regulations,  the  rule  Is 
that  tbe  old  corporation  owns  all  the  public 
property  within  her  new  limits,  and  is  re- 
sponsible for  all  debts  contracted  by  her 
before  the  act  of  separation  was  passed.  Old 
debts  she  must  pay,  without  any  claim  for 
contrlbutlou ;  and  tiie  new  subdivision  has 
no  claim  to  any  portion  of  the  public  prop- 
erty, except  what  falls  within  her  boundaries, 
and  to  all  that  tbe  old  corporation  has  no 
claim.  North  Hempstead  v.  Hempstead,  2 
Wend.  (N.  Y.)  134 ;  Dll.  on  Mun.  Corp.  1 128 ; 
Wade  V.  Richmond,  69  Va.  583;  Hlggln- 
botham  V.  Commonwealth,  66  Va.  633." 

[4]  The  special  act  of  1909,  creating  Grant 
cotmty,  being  a  complete  act  In  itself  of  a 
later  date  than  tbe  sections  of  Kem.  &  Bal. 
Code  upon  which  the  appellant  relies,  is  the 
act  under  which  Grant  county  was  organ- 
ized, and  the  one  to  which  we  must  look  for 
the  rule  to  be  adopted  In  the  matter  of  an 
adjustm^t  of  its  property,  financial,  and 
business  relations  with  tbe  old  county  of 
Douglas.  As  the  act  creating  Grant  county 
has  provided  a  particular  basis  or  rule  for 
an  apportionment  of  existing  Indebtedness, 
but  has  made  no  provision  for  an  apportion- 
ment of  existing  property,  we  are  constr^ned 
.to  hold  that  the  settlement  which  the  audi- 
tors assumed  to  make  Is  void  and  cannot  be 
sustained. 

The  Judgment  la  affirmed. 

PARKER,  FULLERTON.  CHADWIGE. 
and  GOSE,  JJ.,  concur. 

(72  Wssh.  8S3) 

GRAVES  T.  STONE,  Sheriff,  et  aL 

(Supreme  Court  of  Washington.    March  8, 
1913.) 

1.  TAXATion  ({  629*)— BvioBNOs— Patuknt— 

SUFFICIKHOT. 

Evidence  in  an  action  to  enjoin  collection 
of  a  personal  property  tai  held  InsufBcient,  in 
connection  with  a  dels^  of  10  years  in  attempt- 
:  Ing  its  collection  to  show  payment  of  the  tax. 

[Ed.  Note.— For  otiier  oases.  Me  Taxation, 
Cent  Dig.  H  982-984;  Dec.  Dig.  |  529.*] 
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2.  pathsnt  (i  66*)— pusoxftioiv— lasssor 
Time. 

Independent  of  any  statute  of  limitationa, 
lapse  of  time  in  connection  with  other  cIt' 
cumatancea  may  taise  a  presumption  of  fact 
that  a  debt  has  been  paid,  but  lapse  of  time 
alone  is  not  sufficient,  and  the  presumption 
does  not  bar  a  recovery,  but  merely  affects  the 
burden  of  proof. 

[Ed.  Note.— For  other  eases,  see  Payment, 
CenL  Dig.  H  1T6-188;  De&  X>ig.  {  66>] 

3.  Taxation  U  529*)— Pbesckptioit  or  Fat- 

ICENT  FBOH  I/APSS  OF  TlHE. 

The  presamption  of  payment  arising  from 
lapse  of  time  in  connection  with  other  circum- 
stances applies  to  tax  obligations  as  well  aa 
other  debts. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  11  982-084;  Dec.  Dig.  |  529.*] 

Fullerton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  J.  Stanley  Webster, 

Action  by  Frank  H.  Oravea  against  George 
E.  Stone,  sheriff  of  Spokane  county,  and  an- 
otber.  From  a  Judgment  for  deftodants, 
plaintiff  appeals.  Affirmed. 

Graves,  Klzer  &  Graves,  of  S[>okane,  tot 
appellant.  John  L.  Wiley  and  O.  J.  BariUe, 
both  of  Spokane,  for  re^ndents. 

MAIN»  J.  [1]  This  action  was  brought  to 
restrain  the  collection  of  a  tax  on  personal 
property.  The  appellant  at  the  time  of  the 
institution  of  the  action  had  resided  in  Spo- 
kane for  about  27  years.  Prior  to  and  dur- 
ing thQ  years  1900,  1901,  and  1902,  he  had 
a  large  amount  of  real  and  personal  prop- 
erty, not  incumbered,  Including  household 
goods,  law  library,  money  in  bank,  and  bills 
receivable.  Prior  to  the  years  mentioned 
the  appellant  and  one  George  Turner  were 
law  partners,  owning  a  law  library  and  of- 
fice fixtures,  upon  which  the  appellant  paid 
the  taxes,  including  those  for  the  year  1900. 
On  February  28,  1901,  the  ap^Uant  paid 
some  personal  property  taxes  .  fu»eaaed  to 
Aim  on  the  caidtal  stock  of  the  Le  Bol  Min- 
ing Company  for  the  year  1898,  and  on  Feb- 
ruary 20,  1900,  appellant  paid  his  personal 
property  taxes  for.  the  year  1899,  but  ao- 
cordli^  to  the  records  In  tiie  county  treasure 
«r*8  office  his  personal  proper^  tax  for  the' 
year  1900  has  nerer  been  paid.  Appellant 
permitted  the  taxes  upon  his  real  ^tate 
for  the  year  1900  to  become  delinquent,  and 
certificates  of  delinquency  were  Issued  against 
the  same  and  redeemed  by  th6  appellant 
on  August  19,  1901.  On  December  10,  1910, 
a  letter  was  sent  to  the  appellant  by  the 
county  treasnrer,  noUfylng  blm  of  the  amount 
of  his  personal  property  tax  tor  year 
1900,  and  requesting  payment  of  the  same. 
Witii  reference  to  the  personal  proper^  tax 
for  the  year  1900,  the  appellant  testified  as 
follows:  "I  have  paid  for  a  personal  prop- 
erty tax  for  the  year  1900,  as  I  paid  my  per- 
sonal property  tayes  for  ereiy  year  befbre 
and  since  then.  I  paid  it  by  chetft  drawn 
to  the  order  of  the  county  treasnrer.  I  can- 


not remoBber'tbe  day  dn.wblch  I  paid  It, 
to  whom  I  paid  itt  whaQnec  I  mys^  deliv- 
ered the  cbacfe  to  the  tEeesmer,  or  to  his 
deputy,  whether  I  mailed  it  to  bim,  u  wbetb- 
er  I  sent-  some  one  from  my  office  to  do  it 
I  can't  remember  the  particular  clrcuiiiatanoe 
of  paying  It  I  simply  remonber  the  fact 
that  I  did  pay  it"  He  also  teatlfled  lie 
had  no  chedcs  or  stabs  running  back  ai  the 
year  190S  or  1906,  and  no  Teoelpts  for  per- 
sonal property  taxes  betore-  the  year  1902. 
Subsequent  to  that  time  he  had  upon  two 
occasions .  moved  his  offices.  >  The  .effect  ot 
the  aiq^dlant's  erUenoe  is  that  he  is  morally 
certain  that  the  tax  in  question  has  been 
paid.  As  already  stated,  according  to  the 
books  of  the  county  treasurer's  office,  the 
perscmal  property  tax  of  the  amtellant  for 
the  year  1900  had  not  been  paid.  The  cause 
was  tried  to  the  court  without  a  Jury,  and 
the  court  dismissed  the  action.  From  the 
Judgment  of  dlHmjasai  thla  appeal  Is  prose- . 
cnted. 

The  question  to  be  detwmined  is:  ^ 
the  foots  stated,  taken  In  connection  with 
the  lapse  of  Ume  during,  which  the  -tax  was 
permitted  to  lie. dormant  raise  a  preaomp- 
tlonof  fact  that  the  tax  in  question  had  been 
paid?  No  statute  of  limitation  is  InrolTed 
her&  Indeed,  the  appellant  in  his  brief  eon- 
cedes  as  much,  for  it  Is  therein  stated:  "We 
Invoke  no  limitation  statute  In  bar  of  Uie 
attempt  to  enforce  the  payment  of  the 
tax,  for  there  is  no  such  statute  appUcablfc 
What  we  ask  lA  consideration  of  a  rule  of 
evidence,  of  a  presumption  established  by 
the  wisdom  of  the  agea,  that  because  of  Qie 
lapse  of  so  great  a  period  of  time  as  here 
appears,  taken  in  connection  with  the  other 
cirdumstances  surrounding  it  the.  tax  la 
deemed  to  liave  been  paid." 

[2]  Independent  of  any  statute  ttf  limita- 
tions, lapse  of  time,  when  taken  into  con* 
siderBtion  with  other  drcumstancea,  may 
be  snffldent  to  raise  a  presumption  ot  fact 
that  a  debt  has  been  paid,  but  lapse,  of  time 
alone  is  not  sufficient  Jones  oh  Evidence 
(2d  Ed.)  f  65;  Smith  v.  Tbarp,  17  W.  Ta.  22L 
What  circumstances  are  snffident  when  tak- 
en in  connection  with  lapse  of  tlme^  to  came 
a  presumption  of  payment  cannot  be  ac- 
curately defined,  but  raeh  ca^e  must  de- 
pend upon  the  focts  there  presented.  In 
9  EncT.  of  Evidence,  p.  714,  this  doctrine 
Is  stated  as  follows:  "(a)  The  presumptions 
are  rebuttable,  and  may  be  overthrown  by 
any  evidence  showing  It  to  be  more  probable 
than  otherwise  that  the  debt  has  not  beoi 
paid;  (b)  but  a  shorter  period  coupled  with 
other  circumstances  tending  to  show  pay- 
ment may  be  sufficient  to  warrant  a  Jury 
in  making  an  inference  of  payment  There 
Is  no  precise  rule  as  to  the  quantity  or  qual- 
ity of  other  evidence  necessary.  Each  case 
must  dep«id  upon  Its  own  drcnmstances." 
This  presumption  of  payment'  does  not  ter- 
ete as  a  bar,  but  is  stinply  a  rule  of  evt 
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doice  affecting  fhe  burden  of  proof.  In  re 
A^'B  Estate,  202  Fa.  422,  Bl  AO.  1030»  90 
Am.  St  Rep.  668. 

13]  Ttte  presumption  of  payment  arising 
from  \apae  of  time  and  circumstances  ap- 
plies to  tax  obligations  as  well  as  otber 
debts.  2  Wbartou  on  Evidence,  |  1360;  1 
Uice  on  Evidence,  p.  70;  Bopklntou  t.  Sivlng- 
fteld,  12  N.  H.  328. 

The  flnal  gaestlon  is,  Are  the  facts  stated 
saffldent  to  Justify  the  court  In  making  a 
finding  of  fact  tbat  tbe  personal  property 
tax  for  the  year  1900  has  been  paid?  The 
probative  value  of  these  facts  would  be 
greater  had  it  not  been  for  the  evidence  that 
the  zeal  property  taxes  of  the  appellant  for 
the  same  year  were  also  permitted  to  become 
delinquent.  We  thlnb  the  evidrace  is  not 
BuflScient  to  enable  the  court  to  conclude  as 
a  matter  of  fact  tbat  tbe  tax  In  qnestlon 
baa  been  paid. 
The  judgment  will  therefore  be  affimwd. 

MOUNT,  SIXIS,  and  MORBIS,  JJ.,  con- 
car. 

rULLBRTO^,  1.  (dlssenUng).  I  think 
tbe  evidence  preponderates  in  favor  of  the 
view  that  the  taxes  were  paid.  For  this 
reason,  X  dissent  turn  llie  conclnaloii  of  tbe 
majority. 

C73  Wash.  806) 

BOTD  T.  .  PRATT  et  aL,  CommisstODRS  of  Id- 

dastrlal  Ins.  Department 

(Sapreme  Court  of  Washington.    Feb.  28, 
1913.) 

1.  Mastxb  ahd  Sbbvani  ({  200%,  New,  toL 
16  KcT'No.  Series)— WoBXiNQiiKN'fl  OoH- 

nnSAnOK— COHPBRBATIOIT  TO  DXPERDENT. 
Act  March  14,  1911  (Laws  1011.  c.  74), 
relating  to  the  compensation  of  injured  work- 
men, section  6,  snbd.  3.  of  the  compensation 
schedule,  provides  that  if  a  workman  leaves  a 
dependent  a  monthly  payment  shall  be  made 
to  each  dependent  equal  to  50  per  cent  of  the 
average  monthly  support  actually  received  by 
such  dependent  from  the  workman  daring  the 
preceding  12  months,  and  farther  provides  that 
u  the  wtorkman  te  under  the  age  of  21  yean 
and  unmarried  at  death,  his  parents  shall  re- 
ceive $20  for  each  month  after  his  death  until 
he  would  have  arrived  at  21  years  of  age. 
BM,  that  tbe  dependait  mother  of  an  employ^ 
19  years  of  age  when  he  was  killed  was  enti- 
tled to  an  allowance  of  $20  a  month  so  long  as 
her  dependent  condition  continued,  and  not 
merely  nntil  decedent  wonld  have  arrived  at 
tbe  age  of  21  years ;  the  latter  provision  oa^ 
referring  to  cases  ^  nondependency  by  beaefi- 
ciariee. 

2.  Mastek  and  Sebvant  <8  250%,  New,  vol 
16  Key-No.  Series)— Attobnet'8  FlES— 
POWEB  or  SUFBBin  COUBT. 

Act  March  14.  1911  <LawB  1011,  e.  74)  g 
20,  makes  it  unlawful  for  an  attorney  engaged 
in  an  appeal  in  a  case  Involving  compensation 
to  a  woraman  to  receive  more  than  a  reason* 
sble  fee  to  be  fixed  by  the  court  &iid  provides 
tbat  in  otlier  respects  the  practice  in  civil  cases 
■ball  apply,  and  appeals  snail  lie  from  the  jadg- 
ment  of  the  supenor  court  as  in  other  civil 
rases.  Held  that  on  appeal  from  an  order 
fcf"g  an  aUowancc  for  m  workman's  death. 


the  Sapreme  Court  could  not  allow  an  attor- 
n^'s  fee  or  inoteass  that  allowed  by  tbe  snpe- 
rior  court 

Department'  1.  Appeal  from  Sop^lor 
Court,  King  County;  John  F.  Main,  Ju^e. 

Proceedings  by  Catherine  Boyd  against  C. 
A.  Pratt  and  others,  as  Commissioners  of  the 
Industrial  Insurance  Department  of  the  State 
of  Washington.  From  a  Judgment  for  plain- 
tiff, defendants  appeaL  Affirmed. 

W.  V.  Tanner  and  S.  H.  Kelleran,  both  of 
Olympla,  for  appellants.  Brady  &  Bununens, 
ot  Seattle,  for  respondent 


OHADWIGE,  J.  Tbe  only  question  InTolr- 
ed  in  thla  case  Is  one  of  statutory  construc- 
tion. James  Boyd,  aged  19  years,  was  killed 
while  in  the  employ  of  tbe  Pacific  Coast  Goal 
Company.  He  had  for  about  18  months  con- 
tributed to  the  support  of  his  mother.  Tbat 
she  was  dependent  ni>on  bim  is  admitted. 
In  due  time  Cathwine  Boyd,  tbe  mother,  filed 
a  claim  with  tbe  industrial  insurance  de- 
partments and  an  order  mis  entered  allow- 
ing ber  920  per  month  until  tbe  time  when 
James  Boyd  would  bare  arrived  at  the  age 
of  21  years.  From  this  order  an  appeal  was 
takoi  to  the  superior  conit,  where  tbe  or- 
der of  the  department  was  reversed,  and  an 
order  allowing  f20  a  month  so  long  as  tbe 
dependmcy  continued  was  ottered.  From 
this  order  the  department  has  appealed. 

[1]  Both  the  department  and  the  respond- 
eut  rely  upon  tbe  same  statute  (Bubdivislon 
3  ot  the  compensation  schedule  being  sec- 
tion 5  of  the  act  of  March  14,  19U  [Laws 
1911,  c.  74]),  relating  to  compensation  of  In- 
jured workmen.  The  statute,  so  far  as  it  is 
pertinent  to  our  Inoniry,  reads  as  fbllows: 
"If  a  workman  •  *  •  leaves  a  depend- 
ent *  *  *  a  months  payment  shall  be 
made  to  eadti  dependent  equal  to  60  per  cent, 
of  the  average  montb^  sui^rt  actually  re- 
ceived by  sncb  dependent  from  the  workmaoi 
during  the  twelve  months  not  preceding  the 
occurrence  of  the  Injury,  but  the  totial  pay- 
ment to  all  dependents  in  any  case  shall  not 
exceed  $20  per  month.  *  *  *  If  the  work- 
man is  under  the  age  of  twenty-one  years 
and  unmarried  at  the  time  of  his  deatb  tbe 
parenta  or  parent  of  the  workman  shall  re- 
ceive 930  per  montih  for  each  month  after  hla 
death  until  the  time  ftt  wbkdi  be  would  hare 
arrived  at  tbe  age  of  twenty-one  years."  We 
tUnk  the  intopretatlon  of  the  statute  adopt- 
ed by  tbe  lower  court  Is  correct  It  is  quite 
clear  to  us  that  the  Legislature  must  have 
Intended  that  the  first  danse  quoted  should 
ai^y  to  cases  of  d^raMlency,  while  the  last 
clause  refers  only  to  cases  of  nondependen- 
cy. This  consteoction  Is  in  keeping  with  tbe 
spirit  and  object  of  tbe  law;  that  Is,  to 
protect  the  injured,  and  to  save  dependents 
from  becoming  public  charges.  To  hold  that 
an  allowance  glv^  because  of  dependency  Is 
to  be  cut  off  artritrarlly  at  4  time  when  tbe 
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deceased  would  liave  attained  the  age  of  21 
yean  would  defeat  the  homane  purposes  of 
the  statute,  for  the  dependency  would  not 
thm  cease,  bat  might  continue  over  a  period 
of  years.  The  second  clause  seems  to  have 
reference  to  that  principle  which,  under  the 
common  law,  gave  a  parent  the  right  to  de- 
mand and  receive  the  wages  of  a  minor  child. 

As  suggested  by  counsel,  any  other  con- 
struction would  lead  to  an  absurd  result 
The  act  bdng  passed  for  the  pnrpose  of  com- 
pensating dependents,  the  present  order  of 
the  d^HUtment  would  deny  compensation  if 
the  death  occurred  one  day  before  the  de- 
ceased was  21 ;  tut,  it  It  occurred  one  day 
after,  the  compensation  would  continue  as 
long  as  the  condition  lasted.  The  material 
object  of  the  statute  was  to  protect  depend- 
emts,  and  not  to  fix  arbitrary  limitations. 

[2]  Section  20  of  the  act  provides  that:  "It 
shall  he  unlawful  for  any  attorney  engaged 
in  any  such  appeal  to  charge  or  receive  any 
fee  therein  in  excess  of  a  reasonable  fee,  to 
be  fixed  by  the  court  In  the  case,  and.  If  the 
decision  of  the  department  be  reversed 
or  modified,  sudi  fee  and  the  fees  of  medical 
and  other  witnesses  and  the  coats  shall  be 
payable  out  of  the  administration  fund,  if 
the  accident  fund  Is  afTected  by  the  litiga- 
tion. In  other  respects  the  practice  In  dvil 
cases  shall  apply.  Appeal  shall  lie  from  the 
judgment  of  the  superior  court  as  in  other 
dvil  cases,"  The  court  twlow  fixed  an  at- 
torney's fee  of  $60,  to  t>e  paid  to  the  at- 
torneys for  the  respondent  We  are  aSked  to 
make  a  more  liberal  allowance  inasmuch  as 
respondfflt  has  been  put  to  the  expense  and 
delay  of  an  appeal.  The  only  warrant  In 
the  law  for  fixing  an  attorney's  fee  at  all  is 
to  be  found  In  the  statute  Just  quoted.  The 
power  to  fix  fees  is  there  limited  to  the  su- 
perior court  The  only  rights  that  can  be 
claimed  on  appeal  to  this  court  are  such  aa 
are  given  by  the  genonl  appeal  statutes,  the 
ivovislon  fixing  our  right  of  review  being: 
"Appeal  shall  l|e  from  the  judgment  of  the 
superior  court  as  In  other  dvil  cases."  We 
find  nothii^  in  our  appellate  procedure  which 
would  warraut  us.  In  allowing  an  attorney's 
fee  in  this  or  similar  cases.  The  motion  for 
an  additional  fee  is  denied. 

Judgment  affirmed. 

GROW,  01  J.,  and  GOSE,  MOUNT,  and 
PABKIIR,  3J.f  concur. 


in  one  year  after  the  date  of- .the  notice,  a  no- 
tice dated  September  16th  aod  first  published 
September  17th,  regoiring  presentatian  within 
one  year  after  the  nrst  pnblicatloD,  was  snfi- 
cientj  "the  date  of  the  notice"  within  the 
meaning  of  the  statute  being  the  date  of  the 
first  publication. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admioi8trator^  Cent  Dig.  H  800-810; 
Dec  Dig.  I  220.* 

For  other  definitions,  see  Words  and  Erases, 
vol.  2,  pp.  1830,  1831.1 

2.  EXBCUTOBS  AND  Admihistbatobs  (S  226*)— 
Pbesentatioh  or  Claims— Xotick  to  Cbed- 
troBs. 

Under  Rem.  &  BaL  Code,  {  1470,  requiring 
executors  or  administrators  to  publish  a  notice 
to  creditors  as  often  as  the  court  shall  deem 
necessaiy,  but  not  less  than  once  a  week  for 
four  successive  weeks,  a  notice  pnbliriied  thp 
length  of  time  required  by  an  order  of  the  court 
was  not  Insufficient  because  the  order  was  not 
made-  until  after  publication  had  commenced, 
where  the  court  afterwards  adjudged  tiiat  dne 
and  legal  notice  had  been  given. 

[E!d.  Note.-~For  other  cases,  -see  Executors 
and  Administrators,  Cent  Dig.  tf  800-810; 
Dec.  Dig.  I  226.*] 

3.  ExECDTOBs  Ann  Admutistkatobb  a  238*) 
— Peesentation  op  Glaius— what  Consti- 
tutes Pbeskntation. 

Under  Rem.  &  Bal.  Code,  1 1474,  providing 
that,  when  a  claim  has  been  presented  to  an 
executor  or  administrator,  he  shall  indorse 
thereon  his  allowance  or  rejection,  and,  if  he 
reject  it,  notify  the  claimant,  and  section  14*^ 
providing  that,  after  a  claim  has  been  allowed 
by  the  executor  or  administrator  and  the  judge, 
it  shall  be  filed  in  court,  a  claim  was  not  saffi- 
ciently  presented  where  the  claimant  went  sev- 
eral times  to  the  office  specified  in  the  notice  to 
creditors,  but  failed  to  nnd  the  executor  there, 
and,  after  the  time  for  presentation,  left 
claim  with  an  employ^  in  the  office. 

[Ed.  Note. — For  other  cases,  see  Elxecntors 
and  Administrators,  Cent  Dig.  |S  819-826, 
827% :  Dec  Dig.  |  228.*1 

4.  EXKCCTOBS  ARD  ADMINISTBATOBS  <|  232*)— 

Pbesentation  of  Oiatub— Excuses. 

Under  Rem.  &  Bal.  Code,  S  1472,  providli^ 
that,  if  claims  against  a  decedent's  estate  are 
not  presented  within  one  jear  after  the  first 
publicatioD  of  the  notice  to  creditors,  they  shall 
be  barred,  and  section  1479,  providing  uiat  no 
bolder  of  a  claim  stiall  maintain  an  action 
thereon,  unless  the  claim  is  first  presented  to 
the  executor  or  administrator;  an  necntor  or 
administrator  cannot  waive  preflentation  of 
claims,  the  provision  of  section  1479  being 
mandatory,  and  for  the  protection  of  estates, 
and  not  for  the  protection  of  the  executor  or 
administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dtf.  i  830:  Dec. 
Dig.  I  232.*]  ■ 

5.  EXECITTOBS  AND  ADUINISTBATOBS  (}  232*>— 
PbESBNTATIOIT  of  CI/AIHS— EhCCDSBS. 

A  promise  by  executors  who  were  also  sole 
devisees  and  legatees  to  pay  a  note  on  which 
their  testator  was  an  indorser  did  not  estop 
them  to  rely  on  uonpresentation  of  the  claim  as 
a  defense,  since  they  could  not  by  their  prom- 
ise estop  creditors  whose  rights  might  be  ad- 
versely affected,  especially  where  the  claimant 
did  not  rely  upon  the  promise,  but  attempted  to 
present  his  claim  in  a  legal  way. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  830;  Dec. 
Dig.  S  232.*] 

Department  1.  Appeal  from  Snperior 
Court,  King  County;  H.  A.  P.  Judge 

•For  otber cases sessams  topic  and sociloa NUlCbEft' Ui  Dm.  l&lg.  ie  Am.  tUg-T/L^-Uo.  BwiM  A'^l^'r  ladeX« 


(7S  Vadi.  403) 

SEATTLE  NAT.  BANE  v,  DICKINSON 
et  aL 

■  (Supreme  Court  of  Washiogtoh.   -March  SL 

1913.) 

1.  Executobs  atvd  Adhinibtbatobb  ({  226*) — 
Pbesentation  op  Claims — Notice  to  Cbbd- 
ITOBS— "Date  of  Notice." 

Under  Rem.  &  BaL  Code,  g  1470,  provid- 
ing that  the  notice  to  creditors  tsi  a  decedent's 
estate  shall  require  presentation  of  claims  Wltii. 
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Action  by  tbe  Seattle  National  Bank  against 
George  E.  Dickinson  and  others.  Judgment 
for  plaintiff,  and  defendants  aptteal.  Re- 
versed, with  directions  to  dismiss. 

C.  H.  Winders,  of  Seattle,  for  a^iellants. 
Bansman  &  Eelleber.  of  Seattle,  for  reqwnd- 
flnt. 

GO  SB,  J.  This  suit  was  brought  against 
the  executors  of  the  estate  of  George  W. 
Dlcktnson  to  recover  upon  a  rejected  claim. 
The  executors  have  appealed  from  an  adverse 
Judgment 

[1]  The  notice  to  creditors  called  for  the 
pres^tation  of  claims  to  the  executors  at 
room  337,  Burke  Building,  in  the  dty  of 
Seattle,  "within  one  year  after  the  first  pub- 
lication" of  the  notice.  The  notice  was  dat- 
ed September  16,  1909,  and  indorsed  at  the 
foot  "first  publlcatioii  September  17,  1909.** 
The  place  of  business  named  in  the  notice 
was  used  as  an  office  by  the  Pacific  En- 
gineering company,  a  corporation,  and  by 
the  executors.  The  statute  (Rem.  &  Bal. 
Code,  I  1470)  provides  that  the  notice  to 
creditors  shall  require  a  presentation  of  the 
claim  "within  one  year  after  the  date  of  such 
notice."  The  date  of  the  notice  Is  the  date 
of  Its  first  publication.  This  Is  the  clear 
meuulng  of  the  statute.  The  notice  in  this 
respect  compiles  with  the  law. 

[2]  Section  1470  further  provides  that  ev- 
ery executor  or  administrator  shall,  "imme- 
diately after,  his  appointment,"  cause  to  be 
published  a  notice  to  creditors,  and  "such 
notice  shall  be  pabllshed  as  often  as  the 
court  shall  deem  necessary,  bat  not  less  than 
once  a  week  for  four  successive  weeks."  The 
notice  was  published  five  consecutive  weeks, 
banning  on  the  17th  day  of  Septmber, 
190O.  There  was  no  order  of  tbe  conrt  flzliig 
the  number  of  pnbllcailons,  until  the  20Ui  day 
of  September,  thre6  days  aftca:  the  date  ot  the 
first  publication.  An  order  was  then  entered, 
dlrdctbig  that  the  notice  be  published 
least  once  a  week  for  four  consecntlTe 
weeks."  On  the  IBtli  day  of  September,  1910^ 
an  order  was  entered  reciting  that  the  notloe 
had  been  published  four  weeks  snccesslT^, 
commoicii^  on  the  17th  day  of  Sq^tembiff, 
1900.  and'endti^;  on  the  iKth  day  of  October 
following,  and  adjudging  that  due  and  legal 
notice  bad  been  given,  and  that  the  time  for 
the  iHesCTtatlon  of  claims  agalbst  the  es- 
tate would  expire  on  tbe  following  day. 

The  contention  ot  tbe  re^ndent,  that  the 
words  of  the  statute,  "as  oftm  as  the  court 
shall  deem  necessary,"  mean  that  the  order 
of  tbe  court  determining  the  number  of  pub- 
IlcBtiona  is  a  condition  precedent  to  the  pub- 
lication of  the- notice,  is  not  warranted  by 
the  language  of  the  statute  as  an  entirety. 
Tbe  notice  must  be  published  "as  often  as 
the  court  shall  'de«n  necessary,"  and  not 
IMS  than  onoe  a  week  for  four  successive 
OC^.  mof  t4^.f^ia^t|me 


before  final  aettlem^t  of  the  estate.  We 
have  held  that  the  publication  of  the  notice 
by  an  executor  of  a  nonintervention  will  may 
precede  the  adjudication  of  solvency.  Strand 
V.  Stewart,  51  Wash.  688,  99  Pac  1027.  The 
respondent  In  support  of  Its  contention  has 
cited  Wise  t.  Williams.  88  Cal.  80,  25  Pac. 
1064.  The  California  statute  construed  in 
that  case  provided  that  the  notice  "must  be 
published  as  often  as  the  Judge  or  court  shaJl 
direct,"  etc.  The  court  said  that,  without 
tbe  order,  there  can  be  no  legal  period  of 
publication,  and  no  authority  for  publish- 
ing, and  that  until  the  judge  or  court  "acts 
it  cannot  be  known  whether  the  period  of 
publication  will  exceed  tbe  statutory  mini- 
mum or  not"  We  think  that  the  authority 
for  publishing  the  notice  comes  from  tbe 
statute,  and  not  from  the  order  of  the  court. 
It  is  true  that  it  carinot  be  known  in  advance 
of  the  order  how  many  publications  the  court 
may  deem  necessary.  This  fact,  however, 
does  not  render  IneCFectual  a  publication 
which  has  run  the  minimum  period  required 
by  tbe  statute,  and  has  been  approved  by 
the  court  The  object  of  the  statute  is  no- 
tice, and,  as  this  court  has  said  In  constru- 
ing the  factory  act,  "notice  Is  notice."  When 
tbe  notice  has  been  published  the  minimum 
period  provided  by  the  statute  without  an 
order  of  the  court  fixing  the  number  of  pul>- 
llcations.  the  court  may  formally  approve  Its 
sttfliclency  or  direct  a  republication  for  such 
time  as  in  Its  discretion  It  may  deem  neces- 
sary. This  burden  is,  of  course,  assumed  by 
an  executor  or  administrator  who  publishes 
the  notice  In  advance  of  an  order  fixing  the 
period  of  publication. 

[3]  The  court  found  that  the  dalm  was 
duly  presented  to  tbe  executors  <m  the  3d 
day  of  September,  1910^  and  several  times 
thereafter ;  the  last  presentation  being  on  or 
about  the  Ist  day  of  Octobtf.  1910.  This  Is 
more  a  conclusion  of  law  than  of  fftct  The 
findi^  la  erroneous.  There  Is  evtdence  tJiat 
the  reapond«ifi  attorn^  took  the  daim.to 
the  office  designated  In  the  notice  on  tbe  3d 
da7  of  S^tember,  19K^  and  two  or  three 
times  thereafter,  before  the  1st  day  of  Oc- 
tober,  that  he  found  the  office  closed,  and 
that  he  fliAlly  left  the  blabn  with  an  on- 
vlofi  in  the  office  on  the  5th  day  of  Octobw. 
There  Is'  also  evldenee  to  tbe  effect  that  Hie 
office  wis  kept  Open  contlmionBlyr  that  one 
of  the  executors  was  In  Seattle  the  greater 
part  of  tbe  month  of  Septembw,  1909 ;  that 
bis  headquarters' were  at  the' office;  that 
the  Fadflc  Bi^Eineierlng  Compat^,  a  corpora- 
tion of  wbidi  one  of  tbe  executors  was  an 
officer,  had  its  office  at  the  plaibe  designated 
in  the  notice ;  and  that  the  secretary  of  the 
corporation  with  whom  the  claim  was, finally 
left  made  the  office  bis  headquart»ft 

There  wa^  no  iffesentatlon  of  the  claim  with- 
in one  year  after  the  first  publication  of  the 
notice.  It  is  not  loretended  that  the  claim 
^ra«^lei;t  at.tl)e,.o^ce,4eslC9at^J^..^,^ 
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tlce  wlthtai  the  year.  Bem.  ft  BtL  Code,  I 
U74,  jHTovldea  that,  when  a  dalm  properly 
vertfled  has  been  presented  to  the  executor 
or  administrator,  he  shall  Indorse  therecm 
Us  aUowanoe  or  rejection  with  the  div  and 
date  theieof ;  and  that.  If  he  n^ect  it,  be 
aball  notify  the  claimant  fwthwlth  ci  the 
rejection.  Section  UTS  proTldee  that,  after 
a  dalm  has  beoi  allowed  by  the  executor  or 
administrator  and  jndce,  It  ehall  be  filed  In 
court  The  mere  physical  act  of  going  to 
the  place  of  bDSlnem  of  the  execotors  named 
In  the  notice,  with  an  Inteatlon  to  present  a 
dalm,  Is  not  a  presentation.  Nor  does  the 
temporary  absoice  of  the  ezecotor  from  the 
place  named  In  the  notice  reUere  a  claimant 
of  the  duty  to  present  his  dalm  as  a  con- 
dition jweoedent  to  the  maintenanee  of  a  suit 
to  enforce  llaMllty  upon  it  Walker  v. 
Oheever,  80  N.  H.  420.  Beqwndent  has  cited 
Roddan  t.  Doane,  92  Oal.  656,  28  Pac.  604. 
In  that  case  the  notice  to  creditors  required 
them  to  present  their  dalms  to  the  admin- 
istratrix at  the  office  of  E.  W.  McGraw,  Cali- 
fornia street,  San  rrandsco.  The  plalntilT 
went  to  the  office  indicated,  and,  the  admin- 
istratrix not  being  present,  left  his  claim  for 
her,  and  took  a  receipt  for  It  signed  by  Mc- 
Graw through  his  derk.  The  court  held  that 
**the  dalm  was  presented  when  left  at  the 
office."  This  Tlew  does  not  strengthen  the 
reqiondent's  case. 

[4]  The  testimony  shows  that  the  execu- 
tors promised  to  pay  the  notes  evidenced  by 
the  claim,  and  that  they  made  small  pay- 
ments upon  each  of  the  seTcral  notes  early 
In  January,  1910.  These  payments,  however, 
we  find  were  not  made  from  funds  belonging 
to  the  estate,  but  from  money  loaned  to  the 
executors  by  their  mother  out  of  money 
which  she  had  received  xrpon  a  policy  upon 
the  life  of  her  husband,  the  testator,  in 
which  she  .WHS  named  as  the  beneflciary, 
and  from  the  funds  of  the  Padfic  Bnglneer- 
tng  Company,  the  principals  upon  the  note; 
the  testator  having  Indorsed  It  before  de- 
livery. It  Is  argued  that  the  promise  of  the 
executors  to  pay  the  notes,  and  the  pay- 
ments to  wbldi  reference  has  been  made, 
operated  as  a  waiver  of  the  right  to  demand 
a  preseataUon  of  the  dalm  In  accordance 
vrith  the  statute  Rem.  &  Bal.  Code,  f  1472, 
provides:  "If  a  claim  be  not  presented  with- 
in one  year  after  the  first  publication  of  the 
notice,  It  shall  be  barred."  Section  1473  pro> 
vides  the  manner  of  verifying  daims.  Seo- 
tloii  1479  provides:  **No  holder  of  any  dalm 
against  an  estate  shall  maintain  an  action 
thereon,  unless  the  dalm  shall  have  been 
first  presented  to  the  ececutor  or  administra- 
tor." This  section  is  mandatory.  Ward  v. 
Hagaha,  as  Sx'r,  129  Pac.  895;  Bank  of 
Montreal  v.  Buchanan,  32  Wash.  480,  73  Paa 
482.  In  the  Ward  Case  we  said:  "The  gui- 
eral  rule  is  that  an  executor  Is  a  trustee  for 
the  heirs,  and  In  no  sense  stands  in  the  shoes 
of  the  deceased;  that  he  Is  bound  by  the 
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statute,  and  cannot  waive,  as  agalnA  the 
heirs  or  devisees,  any  vequlrunoit  of  the 
statute.  •  •  •  Since  those  dedshmsLmesn- 
Ing  decisions  of  this  court]  the  statute  must 
be  taken  as  it  reads,  and  the  presentaCUm  la 
a  fact  essoitial  to  the  cause  of  action  as 
much  as  the  Instrtuient  sued  on.**  The  re- 
spondent has  cited,  among  other  cases  in 
Buiq;>ort  of  this  contenthm,  Seymour  t.  Good- 
win. 68  N.  J.  Dg.  180,  60  AtL  93.  It  holds 
that  the  provision  of  the  statute  requiring 
the  presentation  of  verified  claims  was  In- 
tended primarily  for  the  jffoteCtlon  of  the 
executor  or  administrator,  and  that  state* 
tory  provisions  for  the  benefit  of  private  or 
personal  rights,  and  not  affecting  public 
rights  or  policy,  may  in  general  be  waived. 
This  Is  In  direct  conflict  with  tlie  Ward  Cass, 
where  we  said:  "The  statute  Is  designed  for 
the  protectlrai  ct  estates  and  to  bar  a  reoov- 
ery." 

[S]  The  reegtondent  Invokes  the  doctrine 
of  estoppel.  The  basis  of  this  dalm  Is  that 
the  executors  are  the  sole  .devisees  and  leg- 
atees. There  are  two  reasons  why  this  cm- 
tentlon  is  not  sound:  (1)  The  claimant  did 
not  reply  upon  the  promise,  but  sought  and 
failed  to  present  his  dalm  In  a  1^1  way; 
and  (2)  the  executors  cannot  by  any  prondse 
of  their  own  estop  credltora  who  have  prop- 
erly presented  thdr  claims  for  allowance  and 
whose  rights  might  be  advovdy  affected. 

Tb»  judgment  Is  revnsed,  with  dlreetlfas 
to  dismiss  the  action. 

GROW,  G.  J.,  and  UOITMT,  GOADWICK, 
and  FABKBlB,  JJ^  ctmcnr. 


m  Xtefco  Ml) 

QUIRK  r.  SUNDKRLIN. 
(Svpiame  Court  of  Idaho.   Fsb.  U,  181&) 

1.  Mabikb  avd  ItnvAHT  <|  80*)— Aonoir  voi 
Spbciax.  CoHPureAnoH  —  Sumonnor  of 

ErVtDKKOB. 

Evidence  examined,  and  Mi  snfielaBt  te 
support  the  verdict  and  judgnient 

[EU.  Note.— For  other  cases,  see  Hasfesr  and 
Servant,  Cent  Dig.  H  tOT-mi  Dwb  Dig.  | 

2.  Taux  a  2PB*)— ImiratiOTiOM— Ooiwnroo- 

TIOIT. 

The  foUoirins  two  Initmctloas,  when  tak- 
en and  conaidered  .  toge Aer,  i«M  to  correctly 
state  the  law  applicable  In  a  case  where  a 
servant  loes  tot  a  special  and  additional  com- 
iwnsatlon  over  and  above  the  leguiar  wags  or 
salary: 

"<a)  If  yea  find  from  the  evfdeaoe  that  the 
plaintlB  has  performed  services  for  the  defend- 
ant with  defeadant's  knowledge  and  consent, 
and  the  defendant  voIontarUy  took  the  bentft 
there<rf.  then  the  law  vrill  presume  that  tiw 
plaintiff  should  be  paid  by  tiie  delinidant  far 
those  services,  unless,  the  contrary  Is  shown 
by  the  evidence ;  and  if  no  specU  oontniet  is 
shown,  fiiini  th«  price,  then  plaintiff  would  be 
entltlea  to  recover  what  the  services  are  rta- 
senably  worth. 

"(b)  Where  aa  employ^  who  li  worUng  fsr 
stlpnlated  wages,  perfomu  extra  work  (or  the 
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emplojar.  tktr*  It  a  preramption,  in  tin  ab* 
seace  of  an  ezprm  or  clearly  impUsd  a^ree- 
ment  to  the  cootrarr,  that  do  extra  compensa- 
tion  la  to  he  paid  therefor,  and' that  payment 
for  that  extra  work  1>  included  witiiia  the  reg- 
ular wafee;  bat  this  prenimption  doee  not  ex- 
tend to  extra  work  performed  for  penoni  oth- 
er than  the  employer." 

FEO.  Note.— For  other  casei,  lee  TrlaL  Gent 
Die.  U  708-T17 ;  Dec  Dig.  i  295.*] 

8.  MAsna  AND'  ScBTAirr  (|  80*>— Compbitba* 
noH  or  SaavANT— BuKDXii  or  Psoor. 

'Where  a  servant  or  employ^  ii  in  the  reg- 
ular employ  of  the  master  or  employer,  at  a 
stated  wage  or  lalary.  in  order  to  recover  for 
•pedal  services  or  extra  work  performed  dar- 
iac  the  same  oeiiod  of  time,  tlie  bnzden  is  esat 
npon  the  employ^  to  show  by  a  preponderance 
of  th«  evidence  that  the  wore  was  extra  work 
ontside  of  and  beyond  the  scope  of  tiie  employ- 
meat,  and  that  there  wes  either  an  express  or 
a  clearly  Implied  «mtract  and  agreement  to 
par  extra  for  the  special  work  so  performed, 
ara  that  it  was  not  intended  that  SDdi  work 
ahonld  fall  within  tlie  general  emplivment  of 
the  aervaot,  or  be  compensated  for  by  the  reg- 
ular wage  or  salary  paid. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  lOT-127;  Dec  Dig.  | 

Appeal  from  District  Ooml;  Ada  Gonnty: 
Oarl  A.  DavlB,  Jodg& 

.  Action  by  Hary  A  Quirk  acalut  Pearl  I. 
SmiderUn.  From  a  jadgment  for  plaintiff, 
defondant  aMw^ls*  Affirmed. 

B.  J.  Trawler,  (tf  B<d8e,  and  Cbaa.  A.  Snn- 
dorUn,  of  Bnrley,  for  appellant  Edwin  Snow, 
o(  Bdae,  for  respondent 

AII^HIB,  a  J.  Thia  action  was  institut- 
ed by  respond&Qt  to  collect  from  the  appel- 
lant a  certain  sum  for  spedal  serrlces  ren- 
dered la  the  collection  of  accounts.  The  re- 
spondent was  In  the  employ  of  the  Boston 
Grocery,  a  partnership  of  which  airpellant 
was  a  member,  and  was  serving  the  company 
atf  stenographer,  collector,  and  bookkeeper; 
and  she  alleged  that  during  a  certain  period 
of  time  she  did  extra  service  fOr  appellant 
for  whicdi  she  was  to  have  extra  pay  in  the 
matter  of  collecting  accounts.  The  trial  re- 
sulted in  a  verdict  and  Judgment  lo  favor 
of  the  plaintiff  In  the  sum  of  1800;  and  an 
appeal  has  been  proeecnted. 

[1]  The  am>eUant  assigns  two  errors:  First, 
the  iasnffldency  of  the  evidence  to  support 
the  verdict;  and,  second,  the  error  of  the 
court  in  giving  two  Instructlona  Upon  the 
question  of  the  sufficiency  of  the  evidence^ 
we  are  forced  to  the  conclusion  which  we 
have  freqaeatlr  expressed  In  other  cases, 
nam^,  that  while  It  is  true  that  "the  evi- 
dence is  meager  and  rather  Indeflnlter  un- 
der the  rule  tiiat  has  been  adopted  and  un- 
iformlr  followed  by  this  court.  It  la  quite 
dear  to  us  that  the  evidence  made  a  prima 
fade  and  was  sufficient  to  go  to  the 
Jury."  Mineau  v.  Imperial  Dredge  Co.,  19 
Idaho,  402,  114  Pac  24.  We  are  not  aUe  to 
waf  that-  there  Is  no  substantial  evidenoa 
whatever  to  snnwrt  this  verdict  and  we  caxk- 


not  flwDBfon  disturb  the  verdict  on  tba 
ground  of  Insufficiency  of  the  evidence. 

it]  The  osurt  gave  the  foUowlng  two  In- 
stmctiona  (a)  and  (b): 

"(a)  If  yon  find  from  the  evldenee  Oiat 
the  plaintiff  has  performed  aervlcea  for  the 
defendant  with  defendant's  knowledge  and 
consent,  and  the  defendant  voluntarily  took 
the  bentft  tboeof,  then  the  law  will  pre* 
snme  that  the  plaintiff  should  be  paid  by 
the  defoidant  for  those  swvtoea,  unless  the 
contrary  la  shown  by  tlie  evidence;  and  if 
DO  spedal  contract  la  shown,  fixing  the  prlc^ 
then  plaintiff  would  be  entitled  to  recover 
wlutt  the  servloea  are  reasonably  worth. 

"(b)  Where  an  employ^,  who  is  working 
for  stipulated  wages,  performs  »tra  work 
for  the  onployer,  there  is  a  presumptioD,  in 
the  absenoe  of  an  express  or  dearly  implied 
agreement  to  the  contrary,  that  no  extra 
compMisatlon  la  to  be  paid  therefor,  and 
that  paymeat  for  that  extra  work  la  induded 
within  the  r^ular  wages;  but  this  presump- 
tion does  not  extend  to  extra  work  perform* 
ed  tor  persons  other  than  the  emidoyer." 

It  is  contended'  bj>  counsel-  for  appellant 
.that  under  the  pecniUar  facts  of  this  case, 
the  f<Hregolng  instructions  were  erroneous 
and  misleading.  The  reepondent,  the  plain- 
tiff In  the  lower  court  was  In  the  regular 
employ  of  the  Boston  Grocery,  of  which  ap- 
pellant was  a  member;  and  it  is  contended, 
that  where  a  servant  is  In  the  employ  <rf 
the  master,  the  performance  of  services  for 
the  master,  or  a  request  from  the  master  to 
perform  services,  or  a  direction  from  htm  as 
to  the  character  or  manner  of  performance 
of  services,  carries  with  It  no  Implied  promise 
to  pay  additional  salary  or  wages,  or  any 
Imidlcatlon  of  any  spedal  contract  other 
than  the  regular  contract  of  employment 
The  position  of  aK>ollant  in  this  respect  Is 
dearly  supported  by  the  anthorltiea.  Boss  r. 
Hardin,  79  N.  T.  84. 

[3]  Instruction  (a)  dearly  stated  the  gen- 
eral rule  of  law  with  reference  to  tho  per- 
formance of  services  by  the  servant  with  the 
knowledge  and  consent  of  the  master.  This 
instruction,  standing  alone,  would  have  been 
misleading  to  the  Jury  in  this  particular  case. 
We  think,  however,  Instruction  (b)  suffldent-^ 
ly  explained  the  exception  to  the  general* 
rule,  and  gave  the  Jury  the  correct  view 
of  the  law  appllcatde  in  this  class  of  cases. 
Where  a  servant  Is  in  the  employ  of  the  mas- 
ter, at  a  regular  wage  or  salary,  In  order  to 
recover  for  special  services  or  for  extra  work, 
the  burden  should  be  cast  upon  the  employe 
to  show  dearly  that  the  work  was  extra,  and 
that  there  was  dtber  an  express  agreemmt 
or  a  dearly  implied  agreement  to  pay  extra 
for  the  special  work  performed,  and  that  It 
was  not  intended  to  fall  within  the  /general 
employment  of  the  servant  or  be  compensat- 
ed for  by  the  regular  wage  or  salary  pai<L 
CSany  t.  Halleek,  9  CaL  198;  Houghton  t. 
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fOtUemaa.  T  Kul  App.  20?,  62  Pae.  898; 
Porster  t.  Green,  lU  Mich.  264,  69  N.  W.  647. 

The  two  Inatmctloiu,  taken  together,  cor- 
recUy  state  the  law  of  the  can,  and  there 
tru  no  error  conunltted  by  the  court  in  giT- 
tng  them  to  the  Jiix7< 

'  Upon  the  whole  record  In  the  case  as  pre- 
sented to  us.  no  error  or  reason  Is  shown 
that  would  Justify  a  reversal  of  the  Judg- 
ment Judgment  la  aflbmed,  with  ooate  4n 
favor  of  the  respondent 

SULLIVAN  and  STEWART,  JJ,  concar. 


m  Idabo.  SS> 

JARBBTT  V.  PR08SER  et  ni. 

.  (Sapreme  Court  of  Idabo.    Feb.  13,  1913.)  i 

1.  BviDcnos  (i  411*)— Pabol  Bvidbnob  At- 
IBCTIHO  WBrnilO— GoiCK.BinNX8S  ov  Wbit^ 

Ufa. 

Where  parties  have  entered  Into  a  contract 
or  agreement  which  has  b^en  reduced  to  writ- 
Inc,  In  tiie  absence  of  fraud  or  mistake,  If  the 
writiDi;  is  complete  upon  its  face  and  unam- 
biguona,  parol  evidence  is  not  admissible  to  con- 
tradict, vary,  alter,  add  to,  or  detract  from  the 
terms  of  tfae  contract;  but  this  role  dees  not 
apply  where  tt  appears  from  the  evidence  tbat 
the  agreement  was  a  mere  Informal  memoran- 
dum, incomplete  on  its  face,  and  not  intended 
by  the  parties  to  exhibit  the  whole  agreement, 
bat  merely  to  define  iodw  of  its  terms.  The 
writing  is  conclusive  as  far  .as  It  goes;  bat 
■ach  parti  of  the  actual  agreement  as  are  not 
embraced  within  its  scope  may  be  established 
by  parol 

iBA.  Note.— For  other  cssm,  see  EMdencc^ 
Gent  Dig.  »  1874-1889;  Dee^  IHg.  |  411.*1 

2.  Tkrdob  Airn  Pukcbasu  (|  299*)— RiOHn 

ASH  LIABIUTIE8  Of  PABTin— FOBFIITUBS 
or  CoHTfUCT— BVIDBHCS. 

Evidence  examined  and  keld  to  support  tlie 

findiogs. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  837-842;  Dec  Dig. 
S  299.*] 

3.  VXNDOB  ARD  PUBCHASBB  (|  299*) — ^RlOHTS 
AND    LlABIUniiS   or    PaBTIBB— FOBFCITUBB 

OF  Contract- FiNDiHos  and  Judguent. 
Tbe  findings  examined  and  found  to  sup- 
port the  Judgment  ' 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
PuTcbsser,  Cent  Dig.  U  887-842 ;  Dea  Dig.  | 

Appeal  from  District  Court,  Kootenai 
County;  R.  N.  Dunn,  Judge. 

Action  by  Ada  E.  Jarrett  against  D.  D. 
Proeser  and  wife.  From  a  Judgment  for 
iilalntlff,  defendants  appeal.  Affirmed. 

McFarland  ft  McFarland,  of  Oceur  d'Alene, 
for  appellants.  Bhiek  ft  Wemette,  ot  Coeur 
d'Aime^  for  reapondoit 

STEWART,  J.  Ada  E.  Jarrett  InsUtuted 
this  suit  against  D.  D.  Prosser  and  Mary 
Proeser,  his  wife.  In  tbe  district  court  of 
Kootenai  county,  this  state.  The  action  was 
brought  for  the  purpose  of  having  a  certain 


written  eontract,  iflatM  i»giut '  19,  UKia 
made  betwem  the  respondent  and  tbe  appd- 
lanta,  declared  finfdted. 

The  action  is  based  upon  the  following  pro- 
visions of  the  contract:  *^ltneBseth  that.  It 
the  parties  ot  Oie  second  part  shall  flrst  make 
the  payments  and  p^orm  the  covenanta 
hereafter  mentioned  on  their  part -to  be  per- 
formed, the  said  partiea  ot  tbe  first  part 
hereby  covenant  and  agree  to  convey  to  tfaa 
said  parties  ot  the  aeeond  pert  In  fee  dm- 
pie,  free  and  clear  ot  all  Incnmbranees  what- 
ever by  a  good  and  sniBdent  mmntr  deed, 
tbe  following  described  parcda  of  land  atto- 
ated  in  the  connfy  ot  Kootenai,  state  ot  Ida- 
bo,  and  known  and  described  as  follows: 
"AU  that  part  of  lot  ten  (10),  see;  tUrtr- 
three  (33),  twp.  fortr-niDe  <tf)  N.,  range 
one  (1)  W.,  B.  U. ;  and  aU  that  part  ot  Iota 
three  and  five  In  section  four  (4),  twp.  forty- 
eight  (48)  N;,  range  one  (1)  W..  B.  H..  and 
lying  west  of  tbe  county  road  as  now  aw<> 
veyed  through  s^d  lota  ten,  three  and  flvB 
above  mentiohed,  and  consIsUng  of  64  acres, 
more  or  less;  except  and  reaerving  there- 
froni  one  aem  of  land  in  lot  tiued  above  men- 
tioned, on  which  the  sehoolhonae  now  atanda, 
aaid  reservation  to  continue  so  Irag  as  aald 
land  la  used  for  school  porposea.  And  aald 
parties  of  the  second  part  hereby  covenant 
and  agree  to  pay  to  said  partiea  ot  the  first 
part  therefor  the  sum  of  ¥3,600  in  tlie  man- 
ner following:  $700  on  the  signing  and  de- 
livering of  tills  contract,  and  the  further  sum 
of  $500  or  more  on  the  16th  day  of  August 
of  each  and  every  year  bereafttf  nntU  tlie 
balance  ot  $2,900  shall  tuve  been  tully  paid, 
with  interest  at  the  rate  ot  6  per  cent  pw 
annum  to  be  paid  semi-annually  on  tbe  bal- 
ance remaining  unpaid.  Said  parties  of  the 
second  part  further  agree  to  pay  all  taxes 
and  assessments  that  may  legally  be  levied 
or  Imposed  upon  said  land  subsequent  to  tbe 
year  1910,  it  being  hereby  agreed  tbat  said 
first  party  shall  pay,  the  taxes  tat  aald  land 
for  the  year  1910.  And  it  is  further  agreed 
between  the  parties  hereto  that  said  flrst  par- 
ty shall,  on  or  before  the  Ist  of  December* 
1912,  at  the  option  of  said  second  parties, 
give  to  said  second  partlee  a  warranty  deed 
of  the  land  herein  described,  free  from  all 
incumbrances,  and  accept  a  mortgage  from 
the  said  second  parties  on  said  Jand  for  any 
balance  remaining  tmpaid  under  this  con- 
tract And  It  Is  further  agreed  between  tbe 
parties  hereto  that  If  said  second  parties 
shall  not  desire  or  call  for  a  deed  of  said 
premises  with  a  mortgage  back  as  in  the  par- 
agraph above  8i>eclfled  that  said  flrst  parties 
shall  procure,  on  or  before  the  Ist  day  of  De- 
cember, 1912,  a  release  of  a  certain  mortgage 
for  $3,000,  covering  the  premises  herein  de- 
scribed with  other  lands  of  said  flrst  parties, 
so  far  as  the  same  shall  cover  the  land  here- 
in mentioned.  And  it  Is  further  agreed  that 
said  second  parties  shall  ke^  the  dwelling 
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teniae  on  the  land  herein  deflcril>ed  Insured  In 
the  Bum  of  $500  In  some  reliable  InBurance 
company,  In  favor  of  the  first  [>artles,  during 
the  life  of  the  cohtract ;  and  that  they  will, 
at  all  times  keep  said  lands  and  premises  In 
good  repair.    And  It  Is  further  covenanted 
and  agreed  between  the  parties  hereto  that 
time  la,  and  shall  t>e,  of  the  essence  of  this 
contract;  and  In  case  of  a  default  or  failure 
of  said  parties  of  the  second  part  to  make 
the  payments  or  any  part  thereof,  or  to  per- 
form  any  of  the  covenants  on  their  part  to 
be  performed,  this  contract  shall,  at  the  op- 
tion of  the  parties  of  the  first  part,  be  for- 
feited, and  said  parties  of  the  first  part  may 
re-enter  said  premises  and  repossess  the 
same  and  retain  any,  and  all,  payments  made 
on  this  contract  as  llgnidated  damages  for 
the  nonperformance  of  this  contract   And  It 
Is  further  agreed  hetween  the  parties  hereto 
that  the  covenants  and  agreements  contained 
shall  extend  to  and  be  obligatory  upon  the 
heirs,  executors,  administrators  and  assigns 
of  the  respective  parties  thereto." 

The  complaint  alleges  compliance  with  all 
the  terms  of  the  contract,  and  noncompliance 
on  the  part  of  the  defendants  In  the  failure 
to  pay  $500  on  the  16th  day  of  August,  1911, 
or  since  that  time ;  that  the  plalntlft  has  at 
all  times  been  able  to  comply,  and  has  com- 
piled, with  all  the  terms  of  said  written  con- 
tract The  relief  asked  is  the  right  to  re- 
enter the  premises,  and  that  the  defendants 
deliver  up  the  possession  of  the  property;  and 
that  plaintiff  be  declared  to  have  the  right 
to  retain  all  payments  made  under  said  con- 
tract, according  to  the  terms  of  the  contract, 
as  liquidated  damages  tor  the  nonperform- 
ance of  the  contract 

The  defendants  filed  an  answer  and  admit- 
ted the  making  of  the  contract  of  August  16, 
1910,  and  denied  plaintiffs  compliance  with 
the  terms  of  the  contract,  and  denied  that 
tbf  defendants  had  not  compiled  with  the 
terms  of  the  contract  or  that  they  did  not 
pay  the  sum  of  fSOO,  as  provided  for  In  the 
contract,  on  August  16,  1011,  or  since  that 
time,  and  denied  that  the  plaintiff  was  able 
to  comply,  or  has  complied,  with  any  of  the 
terms  of  the  written  contract ;  and  as  a  fur- 
ther answer,  and  for  affirmative  relief,  the 
defendants  alleged  affirmatively  the  execu- 
tion of  the  contract,  and  that  said  contract 
was  recorded  on  the  records  of  Kootenai 
county  on  the  3d  day  of  November,  1910,  and 
that,  at  the  time  that  plaintiff  and  ber  hus- 
band entered  Into  said  agreement,  they  were 
not  In  a  posltlbn  or  able  to  give  to  defendants 
a  dear  title  to  the  lands  and  premises,  and 
tba,t  there  were  in  fall  force  and  effect  two 
certain  mortgages  against  the  lands  and 
premises  which  then  remained,  and  still  re- 
main, unpaid  and  unsatisfied,  and  that  plaln- 
tlfl,  and  her  husband  could  not  convey  a  good 
and  nfflci^t  title  to  the  pronlses  wltliont 
Srrt,  UqoldatlDg  and  satisQring  said  mortr 
tmi  fii%ttM.tlifi  tine,  of  tb^  #X9plitlo9  ^, 


said  written  contract  and  agreeme^it.  the  two 
mortgages  remained  of  record  In  tiie  office  of- 
the  county  recorder,  one  mortgage  for  the. 
sum  of  $3,000,  and  the  other  for  $600.  These 
two  mortgages  are  set  forth  in  the  answer. 

It  Is  also  allied  In  the  answer  that  at 
the  time  of  the  execution  of  the  contract  of 
August  16,  1010,  the  defendants  paid  plain- 
tiff $700,  and  since  that  time  have  also  paid- 
the  taxes  upon  the  lands  and  premises.  It  Is 
then  alleged  that  on  or  about  the  11th  day 
of  September,  1911,  the  plaintiff  and  the  de- 
fendants ascertained  that  plaintiff  was  not 
in  possession  or  able  to  deliver  a  warranty 
deed  conveying  the  premises,  on  account  of 
the  existence  of  the  mortgages;  and  it  was 
mutually  agreed  by  and  between  the  plaintiff 
and  said  defendants  that.  Instead  of  defend- 
ants making  the  payments  to  the  plaintiff 
mentioned  and  specified  In  the  contract  the 
said  defendants  liquidate,  pay,  and  im>cure 
the  satisfaction  of  said  two  mortgages,  and 
that  plaintiff  should  sign  a  memorandum  of 
agreement,  and  also  a  warranty  deed,  con- 
ve3ing  said  property  and  premises  to  the 
defendants,  and  that  said  memorandum  of 
agreement  •and  said  warranty  deed  shonld 
be,  and  the  same  were,  placed  In  escrow  in 
the  Union  Trust  &  Savings  Bank  of  Spokane, 
Wash.;  that  said  memorandum  of  agreement, 
executed  and  signed  by  the  plaliM^t  is  In 
words  and  figures  as  follows: 

"Spokane,  Washington,  September  lllh.  To 
Union  Trust  &  Savings  Bank,  Spokane,  Wash- 
ington: You  are  hereby  instructed  to  de- 
liver  to  D.  D.  Prosser,  Cceur  d'Alene,  Idalio, 
the  papers  Inclosed  within  this  envelope,  to 
wit:  Warranty  deed,  Ada  Jarrett  tp  D.  D. 
Prosser,  free  and  clear  of  all  ln<nimbranGe. 
upon  delivery  to  this  bank  of  a  copy  of  re-, 
corded  release  of  a  certain  mortgage  in  :the 
sum  of  $3,000,  dated  12-28-'08,  due  12-1-1018,. 
covering  lot  10,  sec.  33-^1,  and  lots  3  and 
6,  sec.  4-48-1,  and  the  N.  E.  ^4  of  sec  4-48-1; 
W.  B.  M.,  recorded  book  8,  page  379,  Decem- 
ber 29,  1908,  also  second  mortgage  in  the 
sum  of  $600.  These,  papers  are  left  ^tb  jrop 
In  escrow,  and  you  are  hereby  released.,  from 
any  and  all  liability  or  claim  whatsoever  tv 
receiving  and  delivering  said  papers.  , 

"[Signed]  Mrs.  Ada  B.  Jarrett 

"Witness:  [Signed]   H.  E.  Frascr." 

The  warranty  deed  was  placed  in  the  en- 
velope upon  which  this  escrow  ■  agreement 
waa  written.  This  warranty  deed  waa  of  the 
property  described  in  the  contract  of  An-, 
gust  16, 1010.  and  was  executed  tty  Mrs.  Ada 
E.  Jarrett  and  her  husband.  , 

It  la  also  alleged  that,  prior,  to  the  placing; 
of  these  two  documents  in  escrow,  the  plain- 
tiff caused  to  be  paid  $300  of  the  $600  mort- 
gage. Then  follow  allegations  that  tbe  pxojh 
erty  was  described  by  mistake  aa  being.  1a 
Kootenai  county.  Wash.,  Instead  of ;  Koptenai 
county,  Idaho,  and  that  th^  deed  ab9iUd(liaT» 
been  reformed.  Allegations  then  jic^lQir:  ttiat 
Ow^defendants  l»a>y  J^.^Lnispfct*  «ftWidi«A 
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with  tbe  escrow  agreement  and  with  an 
agreements  entered  into  between  the  plaintiff 
and  defendants,  and  Intended  to  satisfy  tbe 
two  mortgages  when  they  become  due  and 
payable,  and  to  take  np  the  warranty  deed, 
and  Intended  to  keep  the  premises  Insured, 
as  provided  for  In  the  agreement,  and  to 
perform  every  matter  and  thing  specified  la 
said  memoranda  of  agreement  to  be  kept 
and  performed. 

An  answer  was  filed  by  plaintiff  to  the 
crras-complalnt,  in  which  the  plaintiff  denies 
that  on  or  about  the  11th  day  of  September, 
1011,  said  plaintiff  and  these  defendants  dis- 
covering and  ascertaining  that  plaintiff  was 
not  in  possession  of  or  able  to  deliver  to  de- 
fendants a  warranty  deed  conveying  to  them 
said  lands  and  premises  on  account  of  or  by 
reason  of  said  mortgages,  it  was  mutually 
agreed  by  and  between  plaintiff  and  defend- 
ants  that,  instead  of  defendants  making  the 
payments  to  plaintiff  mentioned,  the  defend- 
ants pay  and  procure  the  satisfaction  of 
said  two  mortgages,  and  that  plaintiff  should 
sign  a  memorandum  of  agreement,  and  also 
a  warranty  deed,  conveying  said  property  to 
defaidants,  and  that  said  memorandum  of 
agreement  and  said  warranty  deed  should  be, 
and  the  same  were,  placed  In  escrow  in  the 
Union  Trust  ft  Savings  Bank;  and  denies 
that  the  memorandum  of  agreement  was  as 
set  forth  in  the  cross-complaint;  and  ad- 
mits that  a  warranty  deed  was  left  In  es- 
crow, as  set  forth  in  said  cross-complaint; 
but  denies  that  the  defendants  are  entitled 
to  said  deed,  or  to  have  the  same  delivered 
to  them  according  to  the  agreement;  and 
allies  the  fact  to  be  that  on  the  11th  day 
of  September,  1911,  plaintiff  agreed  with  the 
defendants  that,  if  the  defendants  could, 
within  three  weeks  after  said  date  of  Septem- 
ber 11,  1911,  procure  or  raise  the  money  In 
tbe  amount  sufficient  to  liquidate  and  pay 
and  satisfy  said  two  mortgages,  plaintiff,  in 
order  to  have  said  mortgages  immediately 
satisfied  and  released,  and  not  be  compelled 
to  wait  until  said  mortgage  became  due  to 
have  them  satisfied  and  released,  agreed  with 
defendants  that  plaintiff  would  place  a  war- 
ranty deed  to  the  lands  and  premises  In  es- 
crow; and  if  the  defendants  could  raise  the 
amount  within  tbe  time  (three  weeks  after 
September  11,  1911),  as  agreed  upon,  and  re- 
lease and  satls^  said  two  mortgages,  and 
would  procure  the  release  of  said  mortgages, 
and  present  said  releases  and  said  mortgages 
to  the  escrow  holder  of  said  deed  within  three 
weeks*  time  after  September  11,  1911,  that 
then  the  escrow  holder  should  deliver  to  the 
defendants  the  warranty  deed.  The  fact  la 
also  allied  to  be  that  there  was  do  agreement 
of  any  kind  that  any  memorandnm  ot  agree- 
m&xt  be  placed  In  escrow,  and  that  tbe  only 
agreement  was,  as  ho^fore  stated,  that.  If 
said  d^endants  paid  tbe  two  morl^ages  and 
filed  the  rdeasee  wlttt  tbe  escrow  holder,  the 
deed  was  to  be  dellTexed  to  defendants ;  and 


up(m  such  agreement  the  deed  was  [vepared 
and  placed  In  escrow,  and  the  plaintiff  signed 
her  name  on  tbe  envelope  at  escrow,  and  It 
was  understood  that  she  was  simply  direct- 
ing, by  the  writing  on  said  envelope,  that, 
in  case  the  defendants  released  said  two 
mortgages  and  presented  to  said  escrow  hold- 
er the  said  releases  within  three  weeks,  then 
the  said  escrow  holder  should  deliver  said 
deed  to  defendants,  and.  If  said  releases  of 
mortgages  were  not  so  presented,  that  said 
deed  was  to  be  delivered  back  to  the  plain- 
tiff. It  was  also  alleged  affirmatively  in  said 
answer  that  plaintiff  signed  the  escrow  agree- 
ment without  examining  the  same  carefully, 
and  overlooked  the  contents  of  the  agree- 
ment as  to  whether  It  carried  out  tbe  agree- 
ment made,  and  did  not  know  at  that  time 
that  the  escrow  agreement  did  not  contain 
that  part  of  the  agreement  made  as  to  the 
time  of  presenting  the  releases  and  satisfac- 
tion of  tbe  mortgages,  and  did  not  learn  the 
same  until  some  time  thereafter;  and  al- 
leges affirmatively  that  it  was  understood 
and  agreed  that,  in  order  to  entitle  the  ap- 
pellants to  a  deed,  they  were  to  satisfy  the 
mortgages  and  present  to  the  escrow  holder 
the  releases  thereof  within  a  period  of  three 
weeks  after  September  11,  1911;  that  there 
was  no  consideration  passed  between  the  par- 
ties for  the  making  of  said  escrow  agree- 
ment The  answer  then  contains  all^:ations 
as  to  the  forfeiture  of  said  contract  by  fail- 
ure on  the  part  of  the  defendants  to  comply 
with  the  terms  thereof,  and  the  plaintiff's 
demand  for  possession  of  the  iHVperty,  and 
for  the  return  of  tbe  deed. 

Upon  these  issues,  the  cause  was  tried  to 
the  court,  and  findings  of  fact  and  conclu- 
sions of  law  were  made  by  the  trial  court, 
and  judgment  was  rendered  for  the  plaintiff. 

The  findings  of  fact,  In  substance,  are  that 
the  land  described  in  the  complaint  was 
owned  by  the  plaintiff  on  the  16th  day  of 
August,  1910;  that  on  that  day  the  contract 
sued  upon  was  executed  by  the  plaintiff  and 
the  defoidants;  that,  at  tbe  time  the  con- 
tract was  executed,  there  was  in  full  force 
and  effect  two  mortgages  against  said  land 
which  were  then  unpaid,  one  of  whldk  bad 
beesi  parUally  paid,  and  at  sudt  time  tbe 
plaintiff  and  her  husband  could  have  con- 
T^ed  to  the  appellants  a  snflkdent  title  to 
said  premises ;  that,  at  tbe  time  tbe  eontract 
was  made,  $700  was  paid  to  the  plaintiff  on 
said  contract  according  to  the  terms  Uiereo^ 
and,  since  tbe  contract  was  made,  the  de- 
fendants bare  paid  tbe  taxes  on  said  lands; 
that  on  September  11,  1011,  the  plaintiff  and 
tbe  defendants  mutually  agreed  tha^  if  tbe 
defendants  would  liquidate,  pay,  and  pro- 
cure the  satisfaction  of  the  two  mortgages 
within  a  period  of  about  three  weeks  after 
September  11,  lOll,  plaintiff  would  give  tbe 
defendants  a  warranty  deed  to  said  property 
mentioned  In  the  contract,  and  would  sign 
an  escrow  memomndnm,  and  also  a  war- 


Digitized  by  Google 


JABRBTT  V.  FROSSER 


S79 


mtty  deed  entT^li^  said  propwty  and 
premlMs  tx>  daf^ndants;  tliat  said  warraoty 
deed  abonld  be  placed  In  escrow  In  the 
ITnlon  Tnut  ft  SaTtngB  Bank  of  Spokui^ 
Waab^  so  tbat  when  tbe  defendants  wltli- 
in  said  three  weeks,  as  agreed  upon,  pre- 
wired the  satlafactlos  and  releese  of  said 
two  DOTtgagea,  and  delivered  said  releases 
to  the  escrow  holder,  the  Union  Trust  & 
Savings  Baidc  of  Spt^ane,  then  said  escrow 
holdn  could  deliver  said  warranty  deed  so 
placed  In  escrow  to  these  defendants,  in  case 
they  had  liquidated,  paid,  and  procured  the 
satlsfhctloa  of  said  two  mortgagea  within 
said,  three  weeks*  time  from  September  11, 
1911,  as  agreed  upon;  and  that,  after  said 
aKreemrat  was  mad^  plaintlfl  signed  a  war- 
rantr  deed  to  aald  property,  which  deed  was 
placed  In  escrow  In  tbe  bank,  and  the  escrow 
agreement  was  made. 

Tbe  court  farther  finds  that  the  defmd- 
ants  did  not  within  the  time  agreed  upon 
ithree  weeks  after  Septembe>  11,  lAll),  or 
at  an7  time  tince,  up  to  tbe  tbne  of  the  trial 
of  the  action,  comiOy  with  or  attempt  to 
comply  with  theUt  said  agreement,  which  was 
that  said  defaidanls  would  liquidate,  par, 
and  procure  tbe  satisfaction  and  release  of 
tbe  two  mortgagss^  and  take  up  the  deed 
whldi  was  placed  in  escrow;  that,  prior  to 
the  placing  of  the  deed  in  escrow,  the  plain- 
tiff and  her  husband  paid  fSOO  of  the  1600 
mortgage,  according  to  the  provisions  of  the 
note,  and  recdved  a  receUit  therefor;  that 
the  defendants  have  not  in  any  respect  com- 
plied with  the  escrow  m«norandum  and  with 
the  agreement  which  was  altered  Into  bj  the 
plaintiff  and  the  defendanto  as  te  tiie  time 
In  wtaldi  the  defendants  should  Uqnldate, 
pay,  and  procure  the  satlsflictlon  of  the  mort- 
gages; and  that  tbe  d^tendante  are  In  de- 
fault In  not  complying  with  said  escrow 
memorandum  and  with  said  agreonait 

The  court  further  finds  that,  by  the  prorU 
slons  of  the  notes  and  mortgages  whldi  de- 
fendants agreed  to  have  released  and  satla- 
fled,  there  was  interest  due  on  said  notes  and 
morCisnKeB  oa  December  1,  1911.  and  that 
d^iendanta  have  not  at  any  time  paid  said 
Interest,  or  caused  the  aame  to  be  paid,  up 
to  the  time  of  the  trial  of  tbe  action.  The 
court  fnrthtf  finds  tbat  tbe  agreement  be- 
tween plaintiff  and  defendanto  as  to  the 
ihinidation,  paymoit,  and  aatisfiiction  and 
release  within  tiiree  weeks  after  September 
11,  1911,  of  the  moTtgngeB  was  a  smarate 
and  distinct  agreemoit  between  the  parties, 
and  did  not  nullify  or  become  a  substitute 
for  tbe  written  agreement  between  plalntUC 
uid  defendants,  dated  August  16, 1910;  tbat 
tiie  defendanto  wen  la  deCanlt  and  foiled 
to  comply  with  t3te  terms  of  the  written 
agreemoit  dated  Angost  18,  1910,  In  this, 
that  th^  fiilled  to  comply  with  that  part  at 
the  contract  whidi  provides  that  defendanto 
should  pey  to  the  plaintiff  tbe  sum  of  fSOO 
or  aMNca  on  the  I6di  day  oC  Aoguat  of  eadi 


year  folIowJog  the  date  of  the  execution,  tbe 
first  payment  to  be  made  August  16,  1911, 
and  that  defendanto  failed  to  make  said 
paymoit  of  |600  at  said  time  or  at  any  time, 
and  have  not  paid  tbe  same;  that  time  was 
tbe  esaence  of  the  contract,  and  in  the  con- 
tract It  was  provided  that,  in  case  of  de- 
fault or  failure  of  the  parties  to  make  the 
payments  or  any  part  thereof  or  perform 
any  of  the  covenants  on  their  part  to  be 
performed,  the  contract,  at  the  option  of  the 
parties  of  the  first  part,  was  to  be  forfeited; 
that  the  contract  provided  that  tbe  parties 
of  the  first  part  might  re-enter  the  premises 
and  repossess  the  aame  and  retain  any  and 
all  payments  made  under  the  contraqt  as 
liquidated  damages  for  the  nonperformance 
of  the  contract;  that  the  payment  of  $500 
was  not  made  on  August  16,  1911,.  ae  re- 
quired by-  the  contract 

As  conclusions  of  law,  the  court  found 
that  the  agreemoit  made  between  tlie  plain- 
tiff and  the  defendanto  that  defendanto 
would,  within  about  three  weeks  after  Sep- 
tember 11,  1911,  liquidate,  pay,  and  pro- 
cure the  satis&ctlon  and  release^  of  the 
two  mortgagee  described  above  In  these  find- 
togs,  and^  deliver  said  relrases  or  copies 
thereof  to*  the  Union  Trust  &  Savings  Bank 
at  Spokane^  Wash.,  and  take  up  a  warranty 
deed  which  was  placed  there  In  escrow  by 
plaintiff,  did  not  supersede  or  become  a  snb- 
stttnte  for  or  nullify  the  written  agreement 
dated  August  16,  1910,  but  was  a  separate 
and  distinct  agreement  between  the  parties; 
that  plaintiff  exercised  her  option  to  forfeit 
said  written  contract  dated  August  16,  1910; 
tbat  plaintiff  la  mtitied  to  have  said  written 
contract  forfeited  according  to  Ito  terms; 
tiiat  plaintiff  Is  entitied  to  a  decree  giving 
her  the  right  to  re-entor  said  premises  and 
take  possession  ct  and  r^toesestf  the  same; 
that  plaintiff  la  entitled  to  Judgment  com- 
pelling d^endanta  to  deliver  np  the  poaaea- 
Blon  of  the  premises  described  in  the  con- 
tract of  August  16|,  1910,  and  givteg  her  Uie 
right  to  retein  any  and  all  paymento  made 
to  her  od  nid  above-described  properly  1^ 
the  defendants,  aeoordtaig  to  the  tenna  of 
the  written  contract 

Judgment  was  r«idfl>ed  aocordtngly.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled. The  appeal  is  from  the  judgment  and 
from  tiie  order  denyliv  tbe  motloa  fw  a 
new  trial. 

It  ia  apparent,  as  ttseloeed  by  the  reeord 
In  this  casci  tiiat  the  respondent  and  ap- 
prilanto  entered  into  a  eraitract  on  the  16tii 
day  of  August,  1910^  wherein,  tbe  reapondoit 
and  her  hu^nd  agreed  to  oonv^  to  ap- 
pellante  certain  real  iffoperty  deecrlbed  in 
the  complaint  upon  the  payment  of  the  sum 
of  $3,600;  the  paymento  to  be  made  aa  fi>l- 
lowa:  $700  to  be  paid  uptm  the  atgntng  and 
delivering  of  the  contract,  and  the  further 
sum  ot  9BQ0  on  tbe  16th  day  of  Angnat  of 
each  year  thereafter,  with  Interest  at  the 
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rata  of  6  per  cent  per,  annum,  to  be  paid 
semlaxmiiaUy,  on  tiie  balance  remaining  tm^ 
paid.  The  appellants  also  agreed  to  pay  all 
taxes  subsequent  to  the  year  1910.  It  was 
also  agreed  that  on  the  Ist  of  Z>ecembw, 
1912,  at  the  option  of  the  said  parties  of  the 
second  part,  the  respondent  and  her  husband 
would  i^^e  to  appellants  a  .  warrant^  deed  to 
the  said  land,  free  from  all  Incumbrances, 
and  accept  a  mortgage  from  appellants  for 
any  balance  remaining  unpaid  under  the 
contract.  It  was  also  further  provided  in 
the  contract  that,  if  the  appellant  did  not 
exercise  the  option  as  above  stated,  then  the 
first  parties,  on  or  before  the  1st  day  of 
December,  1912,  would  procure  the  release  of 
a'  certain  mortgage  covering  the  premises, 
the  mortgage  being  for  the  amount  of  $3,600, 
and  thai  the  buildings  would  be  Insured  for 
the  Sium  of  $500  In  favor  of  the  respondeut. 
It  was  provided  In  said  contract  that,  if  the 
appellants  failed  to  make  the  payments  at 
the  time  and  In  the  manner  therein  specified, 
the  contract  would  be,  at  the  option  of  the 
respondent  and  her  husband,  forfeited,  and 
th^  appellants  would  lose,  as  liquidated  dam- 
ages, the  sums  of  money  paid  thereunder. 
It  seems  as.thoiigh  the  conditions  of  the  con- 
tract as  t9  payments,  and  the  ability  of  the 
respondent  to  make  the  conveyance  of  a 
clear,  title  under  the  terms  of  the  contract, 
were  not  compiled  with  upon,  the  part  of 
either  party;  and  the  parties  negotiated  to- 
gether, .and  finally  made  an  additional  con- 
tract whereby  the  contract  was  changed, 
and '  it  was  mutually  agreed  between  them 
that  instead  of  the  appellants  making  the 
payments  to  the  respondent,  specified  In  the 
contract,  the  appellants  would  liquidate,  pay 
and  procure  the  satisfaction  of  the  outstand- 
ing mortgages,  and  that  the  respondeut  would 
sign  a  memorandum  agreement  and  also  a 
warranty  deed  conveying  the  premises  to  the 
Prossers,  And  that  the  deed  and  agreement 
should  be  placed  In  escrow  in  the  Union 
Trust  &  Savings  Bank  at  Spokane,  and  that 
the  ^ma^was,'  according  to  agreement,  placed 
In  escrow  1b;  Hue  bank ;  and  In  such  agree- 
ment it  was  provided  that  the  warranty  deed 
from.  Jarrtett  to  Prosser,  free  and  clear  from 
Incumbrances,  should  be  delivered  to  Prosser 
upon  the  delivery  to  the  hank  "of  a  copy  of 
a  recorded  release  of  a  certain  mortgage  in 
the  sum  of  $3,000,  dated  12-28-'08,  due 
12-1-1918  [desOrlbihg  the  property],  and  also 
a  second  Aiortgage  In  the  sum  of  $600" ;  that 
sach  papers  were  left  with  the  bank  in  es- 
crow, and  the  bank  released  from  any  liabil- 
ity or  clahn  whatsoever  by  receiving  and  de- 
livering the  papers. 

escrow  agreement,  under  yrbidb.  sndi 
papers  were  deposited,  did  not  Include  the 
tsotiiie  agreement  entered  into  by  the  parties 
at  the  titave  dhd  aa  found  by  the  trial  court 
It  oMtted  -  the  agreement  of  the  parties 
tSat  «uch  fti^stf  should  be  procured  -within 


two  01  three  we^;  and  fUs  mlatake  was 
overlooked  by  the  respondent  when  die  rigii- 
ed  sndi  memorandum.  It  appears,  also,'  tbat 
the  appdlanto  did  not  comply  vrith  the  agree* 
ment  thus  made;  and  the  satisfacaon  of  the 
mortgage  of  $3,000,  mentioned  in  the  e»* 
crow  agreement,  was  not  secured  and  de- 
posited with  the  bank.  Because  of  such  flact, 
the  respondent  declared  a  torteitare  of  said 
contract  and  brought  this  action  for  Qie  por- 
pose  of  foreclosing  said  contract  and  having 
It  declared  forfeited,  and  tor  the  restoration 
of  the  possession  and  ownership  of  said  proi>- 
erty,  and  the  damages  provided  tot  In  said 
contract 

[1]  The  first  and  second  errors  assMed 
are  that  the  court  erred  in  ttie  admission  of 
certain  oral  testimony  with  reference  to  the 
escrow  agreement;  dated  September  11,  1911, 
and  referred  to  In  the  answer  and  cross-com- 
plaint and  in  the  findings  of  the  court  It 
is  the  contention  of  the  appellants  that  this 
memorandum,  being  in  writing  and  complete 
in  itself,  cannot  be  contradicted,  changed,  or 
enlarged  by  parol  evidence,  except  on  the 
ground  of  fraud  or  mutual  mistake,  and  that 
the  evidence  objected  to  was  offered  and  re- 
ceived for  the  purpose  of  changing  and  en- 
larging the  memorandum  of  agreement  Re- 
spondent however,  contends  that  such  evi- 
dence does  not  tend  to  change  and  vary  the 
terms,  conditions,  and  contents  of  the  es- 
crow agreement  in  any  way  whatever,  but 
does  contend  that  the  escrow  agreement  Is 
incomplete  and  did  not  contain  the  real  agree- 
ment entered  into  by'  the  parties,  and  that 
the  oral,  testimony  offered  and  received  was 
a  part  of  the  real  contract  made,  and  In  no 
way  altered  the  escrow  agreement 

It  may  be  conceded,  as  contended  for  by 
appellants,  that  where  parties  have  entered 
into  a  contract  or  agreement  which  has  been 
reduced  to  writing,  In  the  absence  of  fraud 
or  mlstako,  if  the  writing  is  complete  upon 
its  face  and  unambiguous,  parol  evidence  fa 
not  admissible  to  contradict,  vary,  alter, 
add  to,  or  detract  from  the  terms  of  the  In- 
strument This  is  a  universal  rule  of  law*, 
but  this  rule  does  not  apply  where  it  appears 
from  the  evidence  that  the  agreement  was 
a  mere  InftHrmal  memorandum,  manifestly  in- 
complete on  its  face,  and  not  intended  by 
the  parties  to  exhibit  the  whole  agreement, 
but  merely  to  define  some  of  its  terms.  The 
writing  is  conclusive  as  far  as  It  goes ;  but 
such  parts  of  the  actual  agreement  as  are 
not  embraced  within  Its  scope  may  be  es- 
tablished by  parol,  and,  where  It  appears 
from  the  writing  Itself  that  it  Is  not  com- 
plete, parol  evidmce  may  siH>ply  the  omis- 
alon.  Jones  on  Evidence  (Ed.  de  Luxe)  [ 
440,  p.  533;  Morton  v.  Chirk,  181  Mass.  134, 
63  N.  E.  409;  Russell  t.  Pittsburg  N.  I.  & 
a  B.  Co.,  17  Fa.  Super.  Ot  195;  Walter 
Pratt  &  GO.  ▼.  Ftasler  &  Oo,  72  S.  a  36S, 
SI  S.  m  963;  SlVen  t.  ttven  ttt.al,  87  GaL 
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S18,  32  pme.  571.  It  la  also  ftrgned  Uiat  the 
court  erred  in  making  bis  findings. 

[2]  The  escrow  agreement  dated  Septeml>er 
11,  lOll,  discloses  upon  its  face  that  tbe  plac- 
ing of  tile  deed  In  escrow  is  only  one  part  of 
tbe  axreement  made  by  the  parties  with  ref- 
erence to  tbe  appellants*  assuming  and  pay- 
ing tlie  mortgages  and  obtaining  the  release 
and  obtaining  the  deed  therefor;  and  such 
agreement  omits  tbe  time  that  the  appel- 
lants were  to  pay  and  release  tbe  mortgages 
which  covered  the  property  of  the  respond- 
.eiit,  and  clear  her  property  which  was  cover- 
ed by  the  mortgages,  and  release  her  from 
tike  TeownsIblU^  of  keeping  up  the  intereeit 
on  said  mortgt^;w  and  collecting  the  pay- 
ments doe  on  the  contract  each  year  from 
the  appellants.   This  phase  or  condition  of 
the  jcontract  Is  clearly  set  forth  In  the  answer 
attd  eross-oomplaint,  and  tbe  trial  eoart 
found  that  sneh  contract  was  made.  Vrom 
all  tbe. facts  In  this  case.  It  is  dear  that  the 
sable  was  omitted  firom  uie  escrow  nu^noran- 
dnm  by  mutual  mistake ;  and  this  mistake 
was  wtllfnl  oh  tbe  part  of  the  ainiellants  or 
the  serlveneF  who  wrote  the  memorandom, 
and  overlooked  by  tbe  respondeat 

The  trial  court  found  that  the  escrow 
agreement  of  September  XL,  1911,  was  a  part 
of  tbe  agreement  between  the  plaintiff  and 
defaidants  wherein  It  was  agreed  that  the 
defmdanfcB  would  liquidate,  pay,  and  procure 
the  satistectlon  and  release  of  the  said  two 
nwrtgages  within  three  weeks  after  Septem- 
ber 11,  1911 ;  and  that  such  agreement  was  a 
s^Muate  and  distinct  agreement  between  the 
ilartles^  and  OUl  not  nullify  or  become  a  snb- 
stltDte  for  said  written  agreement  between 
tbe  plaintiff  ilnd  tbe  defendants  dated  Au- 
gust 16,  mo.  This  finding  of  the  trial  court 
Is  mppotttA  by  tbe  evidence  ttiat  It  does  not 
in  any  way  alter  or  change  the  original 
agreement  beCweat  the  partte.  but  simply 
dianged  tbe  agremei^  of  Augiut  16,  1010, 
tn  tbe  obltgatkms  to  be  performed  hj  the  re- 
vectlve  parties  In  tbe  payment  of  the  mort- 
SBgea  against  the  land  and  the  delivery  of 
tbe  deed;  and,  tbe  court  having  found  the 
defendants  were  In  dd'ault  and  had  failed  to 
comply  with  such  agreemoat,  this  agrement 
dearly  rapports  and  JuaUfles  tbe  findings 
and  Judgment  of  the  trial  court,  when  con- 
sidered with  tbe  other  findings  made  1^  the 
trial  court 

[I]  Jl  numb^  of  errors, are  assigned  ad- 
dressed to  tbe  separate  findings  made  by  tbe 
trial  oonrt  upon  tbe  ground  tbat  the  evidence 
does  not  BUKiort  the  flndlnts.  Upon  an  ez- 
amlnatlon  of  the  evidence,  we  are  satisfied 
that  eadt  of  tbe  findings  made  by  tbe  trial 
court  ia  supported  by  the  evidence  and  that 
there  was  no  emt  in  the  admladon  of  evi- 
dence irtiieh  son>OTts  such  Undlngs. 

The  ju^Umnt  Is  afflrmed.  Costa  awarded 
.to  fbe  respondent 

8UIXIVAK,  J.,  cottcnn. 


(SXtehollT) 

COLBURN  V.  WILSON  et  at  (TALUADGB, 
Interrener). 

(Snpreme  Court  of  Idaba    F«b.  6,  lOlS.  Be- 
hearlng  Dented  Uaxdl  6,  1013.) 

1.  IbBIOATIOR  CORTBACl— YaUDITT. 

Contract  In  this  case  examioed  and  helit 
so  imperfect,  Indefinite,  and  iucompLete  as  to 
render  it  impoMible  for  a  court  to  eater  a  de- 
cree for  its  enforcement  or  determine  it*  real 
terms  and  provisions, 

.Sl  Watkbb  and  WAin  Cousns  (I  224*)-> 
'  "laaxsATion  DjaruoT**   —  "BCuhioipal 

OORPOKATIOK." 

An  irrigation  dietrict  is  a  quasi  mnaicipal 
corporation,  organized  for  the  spedflc  purpose 
lof  providing  ways  and  means  of  Irngadng 
lands  within  the  district  and  maintaining  an 
irrigation  system  for  ttiat  purpose. 

[Ed.  Note.— Pot  other  caaeB,  see  Waters  and 
Water  Courses,  Cent  Dig.  §1  315,  316;  Dee. 
Dig.  !  224.* 

For  Other  deSnltltHis,  see  Words  and  Phrases. 
VOL  4.  p.  8776;  VOLS;  pp.  4620-4627;  voL  8, 
p.  7726.] 

8.  Watcbb  ah o  WAm  OonsBsa  9  jE28*>-^Ut» 

BIOATIOM  DiaiBIOXB  —  YAUOITT  OT  COX- 
TKACTS. 

A  contract  entered  Into  by  tbe  board  of 
directors  of  an  irrlgatioQ  diitrfet,  giving  (o  a 
stranger  the  management  aud  control  of  the 
reserroir,  dam,  and  main  canal,  and  taking 
that  management  and  control  out  of  the  dia> 
trict,  would  be  ultra  vires  and  void. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  S  22S.*} 

4.  iBBlOAilOIT  DiSTBICM— GONDIllNATIOIl  -  OW 

Canal, 

Ab  to  whether  the  right  to  enlarge  a  canal 
belonging  to  an  irrlgatiou  district  for  the  pur- 
pose of  carrying  an  additional  volume  of  wa- 
ter (or  power  purposes  might  be  condemned  by 
aa  iadividn^  or  another  district .  quaere. 

Appeal  £rom  District  Court  Oanyon  Coun- 
ty ;'  Bd.      Bryan,  Judge. 

Action  F.  J.  Golbnm  against  B.  B.  WU- 
son  and  othna,  defendants,  and  O.  L.  Tai- 
madge  Intervenes.  From  the  judgment  tlia 
intervener  aiveals.  Affirmed. 

Richards  &  Haga  and  McJ^en  F.  Morrow, 
all  of  Boise,  for  appellant  Wood  ft  DriscoU, 
of  Bols^  tor  reqpimdenta. 


AILSHUII.aJ.  The  Jadtment  In  tUe  out 
should  be  affirmed. 

CI  ]  In  tbe  first  place,  the  contract  la  so  Im- 
perfect indefinite,  and  Incomplete  aa  to  ran* 
der  It  Invossible  fOr  a  court  to  raiter  a  d^ 
decree  for  its  mforcemeut  or  to  determine 
Its  real  terms  and  provlrioiu.  It  provides 
on  its  face  that  it  to  be  completed  at  some 
future  time,  and  that  It  Is  not  yet  a  com- 
pleted contract 

[2]  In  the  second  places  the  Irrigation  dl»> 
ttlct  la  a  quasi  municipal  corporation  organ- 
ised for  tbe  spedflc  pnrpose  of  providing 
ways  and  means  of  irrigating  lands  within 
tbe  district  and  maintaining  an  Irrigation 
system  for  that  pnrpose;;  Pioneer  Irrigation 
Dlat  V.  Walker,  20  lOabo.  606, 110  Pa&  804; 
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Olts  of  Nampa  ▼.  Kampa  &  Hwldlan  Irri. 
IMst.  19  Idaho.  779,  US  Pac.  9T9 ;  Af  erchantB' 
Xat  Bank  r.  Esctmdldo  IrrL  Dlst,  144  Cal. 
829,  77  Paft  987. 

[S]  A  contract  by  the  board  al  directors 
of  such  a  district,  givlns  to  otbers  the  maa- 
agement  or  control  of  any  part  of  the  system, 
and  taking  that  manasement  and  control  out 
of  the  bands  of  the  district  board,  would  be 
nltra  Tires  and  void.  The  Instniment  Inrolr- 
ed  la  this  case  Is  not  a  completed  contract, 
and  provides  upon  Its  taee  that  It  la  to  be 
completed  at  some  fotmre  ilme.  It  Is  signed 
by  the  board  of  directors  of  the  district  aa 
parUes  on  the  one  hand,  and  ai^Iant  as  the 
other  party  to  the  contract-  By  this  contract 
It  is  proposed  to  place  the  management  and 
control  of  the  dam  and  reserrotr  and  a  cer- 
tain part  ot  the  main  canal,  which  sapplles 
the  water  users  of  tbe  district,  In  the  hands 
and  under  the  managwnent  of  a  strainer  tor 
his  spedfle  use.  and  to  the  apparent  exclu- 
sion of  the  district,  and  thereby  surrender 
tbe  authority  of  the  district  over  its  proper- 
ty, whldi,  nnder  thB  law.  It  holds  as  trustee 
for  the  water  users  within  the  IrrigatioD  dis- 
trict Sudi  a  contract  would  he  contrary 
to  the  policy  of  tlie  law  creating  the  mnnlct 
pall^,  for  the  reason  Oiat  It  would  aflwd  a 
method  of  plaelns  the  dam  and  reservoir  and 
distributing  works  la  the  bands  ot  admae  or 
unfriendly  Interests. 

[4]  As  to  whethw  the  right  to  enlarge 
a  canal  belonging  to  an  Irrigation  dlsMct 
fbr  the  purpose  of  carrying  an  additlinial 
volume  of  water  might  be  condemned  tty  an 
individnal  or  another  district  is  a  questl<»i 
not  involved  In  this  case^  and  one  nsfon  whltfi 
we  exinss  no  ojdnlon  here. 

Owing  to  the  Incomplebmess  of  the  em- 
tract  here  involved,  the  Acts  of  tbe  ease  an 
not  srfBdaitly  befWe  us  to  enable  us  to  de- 
t^mlse  whether  this  ease  would  tall  within 
tiM  rule  announced  by  this  court  In  Portneuf 
Irrigating  Go.  v.  Budge,  16  Idaho,  llfl^  100 
Pac.  Km,  18  Ann.  Gas.  674. 

The  Judgment  will  be  affirmed,  and  it  Is 
wo  ordoed.  Oosta  awarded  in  favor  of  »• 
9ondento. 

STEWART.  J.,  concurs. 


PIONEER  IRR.  DIST.  t.  STONB. 
(Sopreme  Coort  of  Idabo.    Feb.  10;  1918.) 

1.  Watbbs  and  Watke  Cocbsbs  (I  228*)— la- 
BiaATioN    DiBxaicTS— Taliditt   or  COM- 

TKACTS. 

Sections  2397  sod  2896  of  the  Rev.  Codes 
•utborise  the  board  of  dlrecton  ot  an  iniga- 
tloD  district  to  contract  with  tbe  United  States 
for  the  constntctioD  of  necessary  works  for  the 
supply  of  water  and  irrigation  of  lands  within 
the  district,  and  the  provisions  of  those  sections 
have  been  complied  with  in  tlUs  case,  and  the 


action  Of  tiw  district  has  been  recular  and  le- 
gal. 

WIEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  {  228. •] 

2.  Watebs  and  Wateb  Coubsbs  (|  228*)— Ib- 
kigation  dibtvictb— powbbs. 

Under  the  laws  of  this  stat^  an  irrisatlon 
district  may  provide  for  the  drainage  and  rec- 
lamation of  lands  within  the  district  which 
have  been  flooded  or  water-logged  by  reason  of 
overflow,  percolation,  or  seepage  from  Its  irri- 
gation works,  and  toe  accomplishment  of  soch 
purpose  is  one  of  the  necessarily  implied  duties 
of  the  district  equally  as  locambent  on  tlie  dis- 
trict as  the  irrigation  of  its  dry  and  arid  lands. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  228.*] 

8.  Watess  and  Watkb  OoirasBS  <|  288*)— Ib- 

BIOATION  COVPANT— POWBB8. 

The  Boise-Payette  Water  Users*  Assoda- 
tlon  lias  the  power,  under  its  articles  of  incor- 
poration and  the  state  statute,  to  sign  and  ex- 
ecute a  contract  with  tbe  Secretary  of  tbe  In- 
terior for  supplying  water  to  the  district  for 
the  irrigation  of  its  lands  and  the  drainage  of 
overflowed  lands  within  the  district. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ster.Coarses,  Dec.  Dig.  S  238.*] 

4.  Watibs  and  Watu  Coubsbs  (|  222*)— Ib- 

BIOATIOM— POWEBS  OW  SsCBBIAKT  OB  IN- 
TBBIOB. 

Under  the  provisions  of  the  act  ot  Jane  17. 
1002,  known  as  the  Reclamation  Act  <chapter 
1093.  S2  Stat  888  {U.  S.  Comp.  St.  Supp.  19ll 
p.  6G2J),  and  the  decision  of  tbe  Circuit  Conrt  of 
Appeals  in  Burley  v.  United  SUtes,  179  Fed. 
1,  102  O.  G.  A.  429,  38  L.  a  A.  (N.  S.)  807, 
and  the  Act  of  Congress  of  February  21.  1911, 
c.  141,  36  Stat.  m(V.  S.  Comp.  St  l9ll,  p. 
681),  known  as  the  Warren  Act,  tiM  Secretary 
of  the  Interior  is  authorised  and  has  the  power 
to  contract  with  aa  irr^ation  district  for  anp* 
plying  water  to  such  district  or  partially  sap- 
plying  it  with  water  for  the  Irrvation  of 
lands  therein  and  for  the  drainage  of  oUwr 
lands  within  sach  district 

WBd.  Note.— For  other  cases,  see  Watois  aad 
ater  Gouises,  Dec  Dig.  f  2S&.*} 

Anteal  from  District  Oonrt^  Gaayw  Oomi- 
t^;  Bd.  L.  Biyan^'Judgfc 

Action  by  the  Plontor  Irrlgatioo  District 
against  F.  8.  Stone  for  tbe  confirmation  of 
tbe  proceedings  of  tbe  district  taken  with 
reference  to  a  proposed  contract  iritb  tbe 
United  States.  From  a  judgnwnt  eonflroD- 
ing  the  inoceedings,  defMidant  appeals.  At- 
flrmed. 

Griffiths  &  Qrlffitbs,  of  Caldwell,  for  ap- 
pellant B.  B.  Stoutemyer.  of  Boise,  and 
Thompson  ft  Buckner,  of  Galdwell,  f«r  ze* 

spondent 


AILSHIE,  0.  J.  This  action  waa  lustltut- 
ed  by  tbe  Pioneer  Irrigation  District,  under 
the  provisions  of  section  2401  of  the  Ber. 
Codes,  for  the  coo^rmatlon  of  the  proceed- 
ings of  tbe  district  after  a  vote  had  been 
taken  on  a  certain  proposed  contract  with 
tbe  United  States  and  the  Bolse-Payetto  Wa- 
ter Users'  Association.  After  a  hearing  tbe 
court  entered  a  decree  confirming  the  pro- 
ceedings, and  tills  appeal  has  bem  prose- 
cuted. 

Three  questions  are  iweaented:  Blrst,  ttlat 
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tlie  contract  hu  not  been  duly  aatliorlzed  bj 
the  qualified  electors  of  the  Pioneer  Irriga- 
tion District  and  tliat  the  board  of  directors 
of  tbe  Pioneer  IrrtgatloQ  District  is  not  duly 
autborlzed  to  execute  the  contract;  second, 
that  tbe  Botse-Payette  Water  Users'  Assoda- 
tioa  faas  no  anthoiity  to  sign  tbe  proposed 
contract;  and,  tbtrd.  that  tbe  Secretary  of 
the  Interior  lias  no  authority  under  tbe  acts 
of  Gongiem  to  enter  Into  tbe  proiMsed  eon- 
tract. 

t1 ,  2]  1.  In  the  first  place,  the  contract  has 
been  aatborlzed  by  a  vote  of  tbe  qualified 
electors  of  the  district  in  conformity  with 
the  atatnte.   The  statute  (sections  2397  and 
2398  of  tbe  Kev.  Codes)  specifically  autbor- 
izea  the  proceedings  which  bare  been  taken 
In  this  case  and  authorizes  an  irrigation  dis- 
trict to  enter  into  such  a  contract  with  the 
United  States  for  tbe  purpose  of  carrying 
ont  the  purposes  and  objects  of  an  Irrigation 
district    Upon  the  question  of  whether  or 
not  an  irrigation  district  has  a  right  to  pro- 
vide means  and  expend  money  for  the  drain- 
age of  overflowed  lands  within  the  district, 
this  court,  In  the  case  of  Bissett  t.  Pioneer 
Irrigation  District,  21  Idaho,  88,  120  Pac. 
461,  expressed  the  opinion  that  such  action 
might  be  taken.   While  the  riews  there  ex- 
pressed were  not  essential  to  the  determina- 
tion of  that  case,  a  further  investigation  of 
tbe  question  convinces  us  of  the  correctness 
of  the  impressions  the  court  then  had  on  the 
subject,  and  we  adopt  the  views  therein  ex- 
pressed as  tbe  ofdnion  of  the  court  and  hold 
tliat  an  Irrigation  district  possesses  the  pow- 
ers necessary  to  drain  Its  overflowed  lands 
and  to  protect  ita  landowners  from  seepage 
and  orerllow  waters  as  w^  as -to  supply 
water  to  the  dcf  and  arid  lands  ot  the  dis- 
trict 

[1]  ±  It  apprars  to  us  that  the  Boise-Pay- 
ette Water  Uaersf  Association  baa  tbe  power 
to  sign  and  execute  tbe  proposed  contract 
both  undcfr  its  articles  of  incorporation  and 
tbe  statute  dealing  with  inlgatlon  db^cts 
and  the  landowners  and  water  users  therein. 
Hie  asBodation  was  aettng  as  trustee  for 
tbe  landowners  who  were  members  thereof, 
and  we  haTe  not  had  our  attention  called  to 
any  law  or  fact  vhlcb  would  militate  against 
tbe  action  taken  by  the  association. 

[4]  &  It  would  seem  to  us  fliat  tba  Secre- 
tary of  the  Interior  has  the  power  to  enter 
Into  sndi  a  ooutract  under  the  provisions  of 
tbe  act  of  lune  17,  1902;  known  as  the  Rec- 
lamation Act  <Act  June  IT,  190%  &  lOeS.  82 
Stat  888  (V.  S.  Comp.  St  Bupp.  1911.  p. 
«BZO.  The  United  States  Circuit  Court  of 
.Appeals,  In  Burley  v.  United  States,  179  Fed. 
l,102aaA.429;8&L.B.A.(N.  &)  607, 
seems  to  have  entertained  the  same  view 
and  held  that  the  Secretary  has  power  to 
enter  into  coutracts  snch  as  the  one  under 
consideration.  It,  however,  there  could  have 
been  any  question  m  doubt  on  this  subjeet, 


It  seems  to  us  tbat  all  such  doubt  should 
have  been  dissipated  by  tbe  provisions  of 
the  act  of  February  21,  1911,  c  141,  86  Stat 
925  (U.  8.  Comp.  St  Supp.  1911,  p.  681), 
known  as  tbe  Warren  Act,  which  act  specif- 
ically provides  for  and  authorizes  contracts 
such  as  the  one  under  consideration.  The 
proceedings  seem  to  have  been  regular,  tbe 
statute  authorizes  tbe  same,  and  tbe  con- 
tract is  clearly  within  tbe  purview  of  tbe 
statutes  of  the  state  and  the  acts  of  Con- 
gress as  well. 

Tbe  Judgment  should  be  afllrmed,  and  It  is 
so  ordered.  Costs  awarded  In  favor  of  re- 
spondent 

8ULUVAM  and  STOWABT.  JJ^  concur. 


(3S  Idjkbo  447> 
OITT  OF  POCATBLLO  v.  MURRAY. 

(Supreme  Orart  of  Idaba   FOt.  28,  1918.) 

1.  Watibs  aud  Watbs  Goduxs  (|  208*)— 
uurioipal  wxtxa  supplt  —  bsguutioit 

or  RaTIS— "TAXPArSB." 

Section  2839,  Rev.  Codes,  provides  that 
ctHumissloncn  selected  nnder  the  provisions  of 
BQCh  act  are  to  be  taxpayen  of  soeh  town  er 
dty,  and  "taxpayer"  of  such  town  or  city,  as 
osed  in  this  statate,  means  one  who  owns  prop- 
erty within  Ui«  municipality  and  who  pays  a 
tax,  or  is  subject  to  or  liable  for  a  tax. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Comtta,  Cent  Dig.  H  289-290;  Dec 
Dig.  I  203.* 

For  other  definitions,  see  Words  aud  Phrases, 
vol  8,  pp.  6890,  6891.) 

2.  Waisbs  ard  Watkb  Covbsss  (i  '20S*)— 
MUITICIPAI.  WAnS  80PPI.T  —  Rkgdlaiiox 

or  Ratu— Taxpatsb.*' 

Where  W.  and  tf.  are  appointed  coniiiiis> 
doners  under  the  provisions  of  sectloa  2839, 
Rev.  Codes,  and  the  qaesUon  arises  as  to  wheth- 
er or  not  sacb  persons  are  taxpayers,  and  it  is 
shown  that  BUCD  persons  own  certain  real  pN^ 
ertv  jointly,  each  owning  a  one-half  interest 
ana  it  Is  also  shown  that  snch  property  was 
assessed  in  tbe  name  of  M.,  and  the  taxes  are 
paid  upon  said  property  by  W.  and  M.,  each 
paying  one-half  of  uie  total  amount  lieltf,  that 
W.  and  M.  are  each  "tazpsyers"  under  the  atat- 
nte. 

[Ed.  Note.— For  other  cascs^  see  Waters  and 
Water  Courses,  Cent  Dig.  H  289-399;  Dse. 
Dig.  I  203.  •! 

S.  Watkbs  and  Watxb  Coubsks  (i  208*>~ 
IfuNzciPAx.  Watxb  Sufflt  —  RxouuTtoK 
or  RATKS--CoiansszoffBBS. 

The  fact  tbat  oommissionerB  appointed  by 
a  person,  company,  or  corporation  supplying 
water  to  towns  and  dtiea  under  the  provisions 
of  section  2839,  Rev.  Codes,  have  be^,  and  are, 
employto  of  the  person,  company,  or  corporation, 
ana  that  one  of  such  conunisdoners  was  the  gen- 
eral taanager  of  sodi  person,  oompany,  or  oor- 
poraticn,  and  as  snch  manager  contestad  and 
opposed  the  fixing  of  the  rate  to  be  charged  for 
the  use  of  water  furnished  by  the  person,  com- 
pany, or  corporation  in  previous  negotiations 
between  tile  dty  and  such  person,  cmnpany,  <w 
corporation  In  order  to  agree  uixm  a  rate,  does 
not  neesssarily  dlsqusUi?  sua  pomMu  bom 
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acting  as  commissionerB  if  appointed  under 
the  provisIoDB  of  such  section. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  H  289-298;  Dec 
Dig.  i  20fi.»] 

Aildiie,  G.  J.,  disseuUng. 

Application  by  the  City  of  Pocatello  for 
writ  of  mandate  to  James  A.  Murray,  doing 
business  as  the  Pocatello  Water  Company. 
Heard  on  application  by  the  acting  mayor  of 
the  City  of  Pocatello  for  order  to  show  cause 
why  defendant  should  not  be  punished  for 
contempt  for  failure  to  obey  the  writ  of 
mandate  Issued  to  blm.  Dismissed. 

P.  a  O'MaUey  and  D.  Wortli  Glark,  both 
•  of  Pocatello,  for  plalntUf.  N.  BL  Bitfck,  of 
Bolae  Glty,  for  defendant 

STBWABT,  X  An  application  was  filed  in 
tbla  court  by  the  ai^Iant  praying  for  the 
Issuance  of  a  writ  of  mandate  ^ret^ed  to 
the  defendant  commanding  and  requesting 
him  to  aivoint  commissioners  tn  conformity 
with  the  provisions  of  section  2839,  Bev. 
Codes,  for  tbe  purpose  of  conferring  and 
acting  with  the  conunlssionerB  appointed  by 
tbe  plaintiff,  and  fixing  and  determining 
rates  to  be  charged  by  the  defendant  for  wa- 
ter furnished  to  plaintiff  dty  and  the  in- 
habitants thereof.  A  demurrer  was  filed  to 
the  complaint  and  overruled,  and  an  answer 
to  tbe  complaint  was  filed.  The  case  was 
heard  upon  the  pleadings.  In  the  opinion  In 
that  case,  reported  In  21  Idaho,  180, 120  Pac. 
812,  this  court  ordered  that  mandate  Issue  to 
the  defendant  commanding  him  to  appoint 
commissiotiers  in  ac(*ordance  with  the  pro- 
visions of  section  2839  of  tbe  Bev.  Codes. 
Tbe  writ  of  mandate  was  issued  on  the  30th 
day  of  January,  1912,  and  served  on  re- 
spondent on  tbe  3d  day  of  February,  1912. 
A  writ  of  error  was  taken  thereafter  from 
such  decision  to  the  Supreme  Court  of  tbe 
United  States,  where  said  cause  was  heard, 
and  the  Judgment  of  this  court  afilrmed.  226 

U.  S.  318,  33  Sup.  Gt  107,  57  L.  Ed.   .  A 

remittitur  from  the  Supreme  Court  of  tbe 
United  States  in  said  cause  was  filed  In  this 
court  on  tbe  28th  day  of  January,  1913. 

There  were  no  other  proceedings  in  this 
court  in  the  case  until  the  31st  day  of  Janu- 
ary, 1913,  at  which  time  an  application  was 
made  to  this  court  upon  the  affidavit  of  J.  M. 
Biatilne,  acting  mayor  of  the  cl^  Of  Poca- 
telloi  wherein  this  court  was  asked  to  make 
an  order  directing  James  A.  Murray  to  show 
cause  why  he  should  not  be  puiilshed  for 
contempt  for  his  failure  and  neglect  to  ap- 
point commissioners  as  requited  by  the  per- 
emptory writ  of  mandate  Issued  out  of  this 
court  on  tbe  30tb  day  of  January,  1912. 
Upon  such  application  this  court  issued  an 
order  In  accordance :  with  such  application, 
and  the  service  of  the  same  was  waived. 

After  such  order  was  entered,  the  defend- 
ant appeared  and  filed  a  motion  to  set  aside 


and  quash  the  part  of  tbe  aivUcatkm  de- 
manding a  receiver.  OD  two  grounds:  First, 
want  of  jurisdiction  of  this  court ;  and,  sec- 
ond, that  tile  affidavit  does  not  state  facts 
sufficient  to  authorise  the  appointnuiit  of  a 
receiver.  A  motion  was  also  filed  to  strike 
out  certain  parts  of  the  affidavit  of  Blstllne 
filed  in '  support  of  the  applteation  fOr  the 
order  to  sliow  causei  on' the  ground  tliat  nei- 
ther the  affidavit  of  BialOine  nor  any  other 
paper  filed  In  support  of  the  application  for 
the  order  to  show  cause  authco-tzes  or  Justi- 
fies the  appointment  oi  a  receiver.  At  the 
same  time  the  defendant  filed  an  answer  and 
denies  that  he  failed  to  obey  the  mandate  of 
this  coort  dated  January  30,  1912,  and  al- 
leges that  immediately  on  the  decision  of  the 
Supreme  Court  of  the  United  States,  on  Jan- 
uary 24.  1913,  and  prior  to  tbe  date  upon 
which  ttie  writ  of  mandate  from  the  Su- 
preme Court  of  the  United  States  was  filed, 
January  28, 191%  the  defendant  selected  two 
commlasioners  In  the  persons  of  Oeorge  Win- 
ter and  Alex  Murray,  residents  and  taxpay- 
ers of  said  city  of  Pocatello,  to  act  with  the 
commissionerB  theretofore  i^pointed  by  tbe 
said  dty  of  Pocatello  to  fix  ami  determine 
the  rates  to  be  charged  for  water  furnished 
by  tlie  defendant  to  said  dty  and  the  inhab- 
itants thereof,  and  .on  the  24th  day  of  Janu- 
ary, 1913,  served  upon  Blstllne,  the  mayor, 
a  notice  of  such  appointment  and  received 
from  tbe  mayor  an  acknowledgment  that 
such  commissioners  luid  been  appointed ;  that 
thereafter,  on  the  28th  day  of  January,  J.  H. 
Townsend  and  W.  P.  Havenor,  the  commis- 
sioners appointed  by  tbe  dty  of  Pocatello  as 
members  of  said  commission  for  the  purpose 
of  fixing  and  determining  said  rates,  pursu- 
ant to  the  mandate  of  this  court,  served 
upon  George  Winter  and  Alex  Murray,  com- 
missioners selected  by  tbe  defendant,  the  fol- 
lowing notice:  "To  George  Winter  and  Alex 
Murray :  The  undersigned  heretofore  appoint- 
ed as  commissioners  by  the  dty  of  Poca- 
tello, pursuant  to  the  provisions  of  section 
2839  of  the  Idaho  Revised  Codes,  are  now 
ready  to  proceed  to  fix  tbe  rates  and  charges 
to  be  charged  for  water  by  James  A.  Murray 
doing  business  under  the  firm  name  and 
style  of  the  Pocatello  Water  Company,  pur- 
suant to  the  resolution  of  the  dty  coundl 
passed  upon  the  6th  day  of  July,  1911,  and 
served  upon  you  on  the  15th  day  of.  July, 
1911.  We  therefore  demand  of  you,  the  com- 
missioners appointed  by  said  James  A.  Mur- 
ray, that  you  Immediately  meet  with  us  at 
such  place  as  may  be  mutually  agreeable  to 
enter  upon  tbe  consideration  of  tbe  question 
of  fixing  such  water  rates.  We  suggest  that 
the  room  in  the  City  Building  on  the  east 
side  will  be  a  suitable  place,  and  that  10:00 
o'clock  a.  m.  on  Wednesday,  January  29, 
1913,  will  be  a  suitable  time  to  hold  such 
meeting  for  the  purpose  of  entering  upon  a 
consideration  of  the  question  of  fixing  said 
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rates.  .  In.  ttie  erait  ot  jom  refnsiU  to  com- 
ply  with  tbla  request  and  Immediately  enter 
apon  tbe  consideration  of  said  matters,  the 
undersigned  will  apply  to  tbe  probate  conrt 
of' Oils  county  to  appoint  a  fifth  commls^n- 
er  to  act  with  the  nnderedened  and  yourself 
la  fixing  such  ratesi  and  the  undersigned  to- 
gether with  such  fifth  commissioner  will  en- 
ter upon  the  fixing  of  such  rates.  Dated  at 
Pocattilo,  Idaho,  this  28tfa  day  of  January, 
1913.  J.  B.  Townsend,  W.  P.  Havenor." 

It  l8  then  alleged  in  said  answer  that,  In 
pursuance  of  this  notice  Winter  and  Hur- 
ray, on  the  29th  day  of  January,  1918,  pro- 
ceeded to  tbe'i^ce  suggested  in  such  notice 
and  there  met  Townsend  and  HaTenor,  and 
that  such  conunlssloners  th«i  and  there  pro- 
ceeded to  effect  a  temporary  organization 
by  tbe  election  of  W.  P.  Harenor  as  chair- 
nian  and  Alex  Murray  as  sectary.  A  copy 
of  the  iwoceedlngB  of  said  commissioners  Is 
made  a  part  of  the  answer  and  is  aa  follows: 

"First  Meeting.  Wednesday,  January  29, 
1913,  East  Side  Fire  Station.  Meeting  called 
to  order-at  11:16  a.  m.  Presoit:  Mr.  HaTen- 
or, Mr.  Townsend,  Mr.  Winter,  Mr.  Murray. 
Motion  regularly  made  and  seconded  to  ap- 
point Mr.  Harauw  cbalrman  of  tbe  board. 
Motion  carried.  Motion  regularly  made  and 
seconded  to  appoint  Mr.  Murray  secretary  of 
the  board.  Motion  carried.  Mr.  Ruldc  and 
Mr.  O'Malley  were  present  and  made  a  few 
remarks.  Regularly  moved  and  seconded 
that  board  adjourn  until  2:00  p.  m.  Motion 
carried.  Meeting  adjourned. 

"Second  Meeting.  Wednesday,  January  29, 
1913,  East  Side  Fire  Station.  Meeting  caUed 
to  order  at  2:30  p.  m.  Present:  Mr.  Haven- 
er, Mr.  Townsend,  Mr.  Winter,  Mr.  Murray. 
Motion  regularly  matle  and  seconded  to  ad- 
journ until  February  lO.  Motion  carried. 
Alex  Murray,  Secretary." 

Accompanying  this  answer  is  the  affidavit 
of  Winter,  wherein  he  states  that  he  is  a 
taxpayer  of  such  city  and  county  and  owns 
property  subject  to  taxation  and  which  was 
assessed  for  the  year  1912  In  tbe  sum  of 
$12,500,  and  that  such  property  Is  referred 
to  In  the  affidavit  of  Alex  Murray  and  Is  de* 
scribed  In  said  affidavit,  and  that  the  affiant 
has  becQ  the  owner  In  fee  simple  of  an  un- 
divided one-half  tnterest  in  said  property 
since  the  8th  day  of  June,  1912,  and  Is  still 
such  owner  and  contributed  to  and  paid  one- 
half  of  tbe  taxes  assessed  thereon  for  the 
year  1912;  that  during  his  residence  in 
Pocatello  be  has  always  been  an  owner  of 
property  subject  to  taxation  and  paid  all 
taxes  assessed  against  the  same;  that  be 
was  selected  together  with  Alex  Murray  as 
a  commissioner  to  act  with  tbe  commission- 
ers appointed  by  tbe  city;  that  the  city  was 
notified  of  such  fact  and  acknowledged  such 
appointment;  that  the  four  commissioners 
appointed  met  and  organized  as  shown  by 
tbe  minutes  of  the  meeting  of  the  board; 
that  he  is  in  no  way  biased  or  prejudiced  in 
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the.  sdjnstnKnt  of- the  ntes  and  has-  bo  feel* 
ing  antagonistic  to  tbe  dty,  hut  that  after 
consulting  with  Ills  inrindpaU  Murray,  and 
under  bis  advice  he  has  resisted  a  readjust- 
meut  of  the  rates  except  in  accordance  with 
the  provisions  of  the  ordinance  of  June  9, 
1901,  of  said  city,  as  Murray  underatood  said 
ordinance;  that  as  one  of  the  commissioners 
appointed  by  Murray  to  fix  rates  be  has  held, 
and  now  holds,  himself  in  readiness  to  act 
^mptly  and  without  dday  In  the  adjust, 
ment  of  said  rates  as  a  member  of  the  com- 
mission SKWlnted  for  such  purpose. 

An  affidavit  was  also  filed  on  behalf  of 
the  defendant  by  Mex.  Murray,  In  which  he 
says  that  he  Is  the  owner  of  pnqwrty  in 
Pocatello  subject  to  taxation  and  wbldi  was 
taxed  therein,  and  tiiat  such  property  is  an 
undivided  one-balf  interest  In  the  real  prop- 
erty situated  In  said  city  of  Pocatello  known 
as  the  "Auditorium,"  which  jvoperty  ap- 
pears  upon  the  assessment  roll  of  said  dt^ 
and  county  for  the  year  1912  in  the  name  of 
"Monldah  Truat,"  a  corporation,  and  that 
since  the  5th  day  of  June,  1912,  affiant  has 
owned  in  fee  simple  the  title  to  a  one-half 
interest  nndlvlded  in  said  property,  and  the 
other  one-half  Interest  in  said  property  has 
even  since  the  8tb  day  of  June,  to  the  knowl- 
edge of  afllant,  been  owned  In  fee  simple  by 
Qeorge  Winter,  co-commissioner  of  affiant,  and 
superintendent  of  tbe  Pocatello  water  com- 
pany, and  ag^t  and  represoitetiva  of  James 
A  Murray;  that  said  property  was  regularly 
and  duly  assessed  in  said  city  and  county  by 
tbe  assessor  thereof  for  the  year  1912  at 
125,798,  tbe  total  tax  for  said  year  bdng 
¥830.68,  one-balf  of  which  said  tax,  $415.34, 
was  paid  to  the  tax  collector  of  said  Ban- 
nock county  within  tbe  time  allowed  therefor 
and  prior  to  the  same  becoming  delinquent 
for  the  said  year  1912 ;  that  one-half  of  said 
sum  so  paid  was  paid  by,  for,  and  on  b^alf 
of  said  George  Winter;  that  the  affiant  was 
appointed  a  commissioner,  and  notice  of  such 
selection  was  served  on  the  mayor  of  the 
city,  and  a  receipt  of  su<^  notice  was  ac- 
knowledged by  the  mayor,  and  on  the  28th 
day  of  January,  1913,  affiant  received  from 
the  commissioners  appointed  by  tbe  city  the 
same  notice  as  is  set  out  In  the  affidavit  of 
Winter,  and  In  pursuance  of  such  notice  be 
attended  the  meeting  and  participated  In 
tbe  proceedings. 

At  the  time  of  the  hearing  an  affidavit  was 
filed  on  behalf  of  the  application  of  BIstllne, 
the  mayor,  by  one  L.  B.  Case,  assessor  and 
tax  collector  of  Bannock  county  from  June 
9>  1912,  up  to  and  since  January  13,  1913,  in 
which  he  states  that  he  knows  George  Win- 
ter, and  that  the  name  of  George  Winter  does 
not  appear  upon  the  assessment  roll  for  the 
year  1912,  and  that  no  property  situated 
within  the  said  city  was  assessed  to  Geoi^e 
Winter  upon  said  assessment  roll;  neither 
did  George  Winter  pay  any  taxes  upon  any 
property  situated  in  the       of  Pocatello, 
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On  Felntiarj  9th  an  affldavlt  waa  filed  xt^ 
on  behalf  of  the  dty  by  P.  C.  (yMalley,  city 
attorney  of  Pocatello,  who  says  that  he  haa 
read  the  affldaTlta  of  Winter  and-  Morray 
and  has  made  inqnlry  as  to  the  present  own- 
ership of  the  property  described  as  the  Au- 
ditorium building  In  the  dty  of  Pocatello, 
in  which  property  both  Alex  Murray  and 
George  Winter  swore  that  they  own  a  one- 
half  interest,  and  on  the  Bth  day  of  Febru- 
ary, 1913,  was  Informed  by  telephone  by  G. 
G.  Gallet  the  recorder  of  Bannock  county, 
that  the  property  known  as  the  Auditorium 
of  Pocattilo  stands  on  the  records  of  Qan- 
nock  county  in  the  name  of  Alex  Hurray, 
and  In  the  name  of  Alex  Murray  alone; 
that  It  was  transferred  from  James  A.  Mur- 
ray to  Alex  Murray  about  the  mouth  of 
June,  1912;  that  the  property  is  not  on  the 
deed  record  In  the  name  of  the  Monidah 
Trust  Incorporation;  that  since  the  5th  day 
of  June,  1912,  Alex  Murray  has  owned  in 
fee  simple  the  entire  property  known  as  the 
Auditorium  building  in  Pocatello  according 
to  the  deed  records  of  Bannock  county;  that 
It.  B.  Case  told  the  affiant  that  the  property 
was  on  the  assessment  roll  in  the  name  of 
Monidah  Trust,  but  that  Alex  Murray  him- 
self paid  the  taxes,  and  that  Murray  told 
Case  the  day  he  paid  the  taxes  that  the 
property  should  not  be  assessed  in  the  name 
of  Monidah  Trust;  that  he  owned  the  prop- 
erty iDdirldually;  that  the  Monidah  Trust 
Incorporation  was  incorporated  in  May,  1907, 
the  Incorporators  being  James  A.  Murray, 
Alex  Murray,  Qeorge  Winter,  and  a  man  by 
the  name  of  King,  and  others;  that  the  rec- 
ords of  the  Secretary  of  State  show  that  the 
life  of  the  Monidah  Trust  Is  under  suspen- 
sion since  the  Ist  day  of  December,  1912. 

The  foregoing  pleadings  and  the  affidavits 
on  behalf  of  the  respective  parties  constitute 
the  entire  record  and  all  the  facts  upon 
which  this  court  must  determine  whether  or 
not  the  defendant  is  guilty  of  contempt  for 
failure  to  comply  with  the  mandate  of  this 
court  In  the  appointment  of  commissioners 
under  the  provisions  of  section  2839  of  the 
Rev.  Codes.  This  section  reads  as  follows: 
"All  penona,  companies*  or  corporations 
supplying  water  to  towns  and  dtles,  must 
furnish  pure,  fresh  and  healthful  water  to 
the  Inhabitants  thereof  for  fomily  use,  busi- 
ness houses,  lawns  and  all  domestic  purpos- 
es so  long  as  their  snpply  permits,  without 
distinction  of  person,  upon  demand  in  writ- 
ing therefor,  undw  such  reasonable  rules 
and  resolatlona  as  the  pwson,  company,  or 
corporation  supplying  water,  may,  from  time 
to  time,  establish,  and  at  such  rates  as  estat>- 
lished  In  the  manner  hereinafter  q>eclfied; 
and  must  also  furnish  water  to  the  extent 
of  It^  means  In  case  of  fire,  or  other  great 
necessity,  at  reasonable  rates  established  In 
the  manner  hereinafter  spedfled.  The  rates 
to  be  dtarged  for  water  must  be  determined 
by  timmnisalonera  to  be  sheeted  as  follows: 
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Two  by  the  town  or  dty  authorities,  or  when 
there  are  do  town  or  dty  authoiltles,  then 
by  the  board  of  county  commissioners  of  the 
county,  the  two  said  commissioners  so  select- 
ed to  be  taxpayers  of  such  town  or  dty; 
said  town  or  dty  authorities  must,  within  ten 
days  after  the  appointment  of  the  two  com- 
missioners so  selected,  give  notice  in  writ- 
ing to  said  person,  company,  or  corporation 
supplying  water,  of  the  appointment  of>«uch 
commissioners,  and  the  names  of  each,  and 
within  thlr^  days  thweafter  two  other  com- 
missioners, taxpayers  of  said  town  or  dty, 
must  be  selected  by  the  person,  company  or 
corporation  snpplylng  water,  and  in  case  a 
majority  of  the  four  commissioners  so  select- 
ed cannot  agree  on  the  rates  to  be  fixed,  they 
must  select  a  flfUi  commissioner,  who  must 
also  be  a  taxpayer  of  such  town  or  city,  and 
If  they  cannot  agree  upon  a  fifth  commis- 
sioner, then  the  probate  Judge  of  the  county, 
must,  within  ten  days  after  notice  to  him  by 
said  commissioners,  that  they  are  unable  to 
agree  upon  a  fifth  commissioner,  select  a 
fifth  commissioner  qualified  as  aforesaid. 
The  decision  of  a  majority  of  the  rammis- 
sioners  thus  selected  must  fix  and  determine 
the  rates  to  be  charged  for  water  for  all  the 
uses  and  purposes  heretofore  qpedfied,  for 
the  ensuing  three  years  from  the  date  of 
such  dedslon,  and  until  new  rates  are  estat»- 
lished  as  herein  provided.  The  dedslon  of 
such  commissioners  so  selected  must  be  made 
within  ninety  days  from  the  date  such  board 
of  water  commissioners  Is  complete:  Pro- 
vided, that  any  person,  company,  or  corpora- 
tion supplying  water,  and  falling  or  rinsing 
within  the  time  above  q>eclfled  to  appoint 
such  commissioners  so  required  of  them, 
shall  forfeit  the  sum  of  one  hundred  dollars 
per  day  for  every  day  thereafter  and  until 
such  commissioners  are  appointed:  Provid- 
ed, further,  that  notbli^  in  this  section  con- 
tained shall  relieve  said  town  or  dty  author- 
ities from  tiielr  duty  to  appoint  the  commis- 
sions herein  spedfled  within  a  reasonable 
time  after  the  grantii^  of  a  franchise  to  any 
person,  company  or  corporation  to  sni^Iy 
water  as  aforesaid:  Provided,  further,  that 
said  commissioners  shall  receive  a  reason- 
able compensation  for  their  services  in  eetab- 
lishii^  snch  water  rates,  one-half  of  said 
sum  to  be  paid  by  the  town  or  dty,  and  one- 
half  by  snch  person,  company,  or  corporation 
sullying  water:  Provided,  further,  that 
said  conmilssloners  shall  be  empowered  to 
incur  any  other  expoise  that  may  be  neces- 
sary to  aid  them  In  establishing  such  water 
rates,  and  one-half  of  sudi  expense  shall  be 
paid  by  the  city  or  town,  and  the  oUier  half 
by  snch  person,  company,  or  corporation  sup- 
plying water." 

It  win  be  observed  from  the  provisioDs  of 
this  section  of  the  statute  ttiat  the  only 
qualification  fixed  by  audi  statute  Is  "tax- 
payers of  such  town  or  cf^."  The  affidavit 
upon  whidi  the  diarge  of  contempt  la  based 
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<**rfe«i  First,  that  George  Winter  was  not, 
on  tlia  date  of  the  serrice  of  said  notice, 
and  bas  not  bem  tor  more  than  one  year 
last  past^  R  taxpayer  of  the  dty  of  Pocat^o, 
Bannock  county,  Idaho,  and  tor  that  reason 
nid  defendaid  has  made  no  emtolntment  of 
conuniseioners  as  required  by  the  perenvtory 
writ  of  mandate  dated  the  30th  day  of 
January.  1012;  second,  that  George  Winter 
for  many  years,  and  contlnuonsly,  has  been 
imperlntendait  and  inanaghig  agent  of  Mar- 
ray,  and  in  charge  and  control  of  the  water 
■yatem  of  the  defendant  In  said  dty,  and 
has  been  a  party  to  numerons  controrersles 
between  the  defendant  and  the  city  relating 
to  tbe  operation  of  Uie  water  system  in  said 
and  the  supply  of  water  and  water  serv- 
ice; and  has  conttnuoody  (q^posed  the  city 
In  Its  efforts  to  ImiwoTe  conditions  with  ref- 
erence to  the  Bnivly  of  water  and  the  serv- 
ice and  with  the  readjnstment  of  ntea,  and 
is  biased  a^nst  the  dty  to  a  readjustment 
of  the  unreasonaUe  rates  and  charges ;  and 
tliat  he  is  not  a  proper  person  to  act  upon 
said  commission  within  the  provisions  <tf 
tbe  section. 

In  the  affidavit  charging  the  failure  to 
comply  with  the  mandate  of  this  court  thm 
la  no  auction  or  charge  that  Alex  Murray 
was  not  qualified  or  was  tu  any  way  prej- 
udiced against  tbe  plaintiff.  Thm  is,  bow- 
evert  a  statonent  In  one  of  the  affidavits 
that  A1«E  Murray  Is  an  en^ployfi  oC  James  A. 
Mnrray  in  ocnmectlon  with  his  water  system 
in  said  city,  and  has  been  connected  with 
and  Intoested  in-  numerous  controversies 
between  the  dcfoidant  and  the  dty,  and  for 
that  reason  Is  prejudiced  and  biased  against 
the  dty  and  la  not  competent  to  act  as  com- 
mlssloneT,  aud  therefore  his  appointment 
was  not  In  accord  with  the  mandate  of  this 
court  and  with  the  statute  providing  for  tbe 
appointment  of  commissioners.  This  latter 
cliarge  against  Hurray,  however,  la  not  stat- 
ed in  the  affidavit  charging  the  contempt, 
and  was  not  a  pert  of  the  charge  made  upon 
which  this  court  issued  the  order  requiring 
the  defendant  to  show  cause. 

It  Is  allied  in  the  answer  of  defendant 
Murray  that,  as  soon  as  he  learned  of  ttie 
decision  of  the  Supreme  Court  of  the  United 
States,  be  selected  two  commissioners  who 
were  taxpayers  of  the  city  of  Pocatello,  in 
pursuance  to  law  and  tbe  mandate  of  this 
court,  to  act  with  the  commissioners  appoint- 
ed by  the  dty  to  detenuine  the  rates  to  be 
charged  for  water  furnished  by  him  to  said 
dty  and  the  users  of  water  under  said 
By  stem ;  ttiat  such  commissioners  were 
George  Winter  and  Alex  Murray;  that  such 
i-ommlssionerB  so  ai^lnted  by  him  were  re- 
quested by  the  commissioners  appointed  by 
the  dty  to  meet  on  the  29th  of  January,  1913, 
and  proceed  to  organize;  that  a  meeting  was 
bad  by  the  two  commissioners  Winter  and 
Murray,  appointed  by  the  defendant,  and  the 
two  commissioners  appointed  by  the  dty, 


J.  H.  Townsokd  and  W.  P.  Havoior;  that 
such  commissions  did  organize  and  elect 
a  tempoiary  chairman  and  secretary,  and 
two  separate  meetings  vrere  held,  and  by 
sudi  action  on  the  part  of  the  dty  the  dty 
approved  and  recognized  the  appolntmokt 
by  the  defendant  of  the.  two  commissioners 
Winter  and  Murray;  and  that  tbe  commls- 
doners  ai^bited  by  tbe  dty  acted  with 
them  and  organised  and  selected  ofUcen  to 
act  In  such  mattw,  as  provided  by  law. 

[2]  It  Is  also  alleged  In  the  answer,  and 
Oie  facts  BO  alleged  an  dearly  supported 
li^  the  evidence, .  that  George  Winter  and 
Alex  Murray  were  joint  owners  vi  property 
In  the  dty  of  Pocatello,  Bannock  county, 
Idaho,  eadt  owning  «  one-half  Interest,  to 
the  value  of  f^,00(^  and  that  ancfa  property 
was  acquired  by  deed  conveying  a  fee-slnvle 
title  executed  upon  tbe  8th  day  of  June, 
1912,  .and  that  sudk  proper^  was  regularly 
and  duly  assessed  In  said  dty  and  county 
by  the  assessor  thereof  for  the  year  1912  at 
^,798,  the  total  tax  tat  said  ^r  being 
9830.68.  and  that  one-half  of  said  tax,  9419-- 
34,  was  paid  to  the  tax  collector  of  Bannodc 
county  within  the  time  allowed  therefor  and 
prior  to  the  same  becoming  ddinquent  for 
said  year,  and  that  one  half  of  said  sum  so 
paid  was  paid  by  and  for  and  on  bdialf  at 
George  Winter,  and  the  other  half  paid  by 
Mnrray  upon  tbe  one  halt  Interest  he  own- 
ed In  said  property. 

[1]  If  this  be  true,  Wlnt^  and  Murray 
were  joint  owners  of  said  property,  and  the 
title  was  taken  In  the  name  of  Murray,  and 
the  property  was  assessed  to  Murray,  and 
each  of  the  joint  owners  paid  Us  ^por- 
tionate  share  of  the  taxes  assessed  and  paid 
upon  said  property.  SYom  these  facts  it 
necessarily  follows  that  each  of  said  parties 
was  a  "taxpayer"  wlUiln  the  meaning  of  tbe 
statute  In  controversy  In  this  case.  "A  tax- 
payer" is  one  who  owns  property  within  the 
municipality,  and  who  pays  a  tax  or  is  sub* 
ject  to  and  liable  for  a  tax.  This  qualifica- 
tion, however,  would  not  apply  to  a  i>erson 
who  actually  owns  property  and  who  will- 
fully and  purposely  covers  up  bis  ownership 
and  conceals  bis  title  for  the  purpose  of 
avoiding  the  payment  of  taxes. 

In  the  case  of  Laaltyr  v.  City  of  Olympla, 
61  Wash.  651,  112  Pac.  752,  the  Supreme 
Court  of  Washington,  in  defining  "taxpayer" 
when  applied  to  the  qualification  of  a  Juror, 
said:  "We  are  Indined  to  agree  with  the 
respondent  that  a  taxpayer,  within  tbe  mean- 
ing of  this  statute,  la  a  person  owning  i»t>p- 
erty  In  the  state,  subject  to  taxation  and 
on  which  be  regularly  pays  taxes." 

Tbe  Court  of  Appeals  of  MlBSOurl,  In  the 
case  of  State  ex  reL  Sutton  v.  Fasse,  71 
S.  W.  745,  defines  "taxpayer"  as  "a  person 
owning  property  In  the  state  subject  to  taxa- 
tion, and  on  which  he  r^nlarly  pays  taxes." 

The  statute  now  under  consideration  con- 
tains no  provision  which  requires  that  the 
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name  of  fbe  person  aM>olnted  as  commla* 
Bloner  should  appear  on  the  tax  roll,  or  that 
he  sfaonld  be  a  holder  of  property  in  sereral- 
ty  If  In  fhct  It  iB  shown  that  he  pays  the 
taxes  upon  the  Interest  he  has  in  the  proper- 
ty, although  the  title  stands  In  the  name  of 
another.  This  doctrine  Is  fully  supported 
in  the  case  of  Commonwealth  ex  rel.  Under- 
wood T.  Shronts,  213  Pa.  827,  62  Aa  9ia 

Other  cases  nilg^t  be  cited,  and  it  wHI 
generally  be  found  that  the  courts  do  not 
agree  as  to  the  exact  dc^nltlon  of  a  tax- 
payer; bnt  we  think  the  true  and  correct 
rule  which  we  have  announced  above  should 
be  applied  where  it  la  used  in  connection 
with  an  official  In  fixing  the  qualifications 
to  hold  office  or  perform  a  duty  of  trust  and 
honor  in  behalf  of  a' municipality  and  a  pub- 
He  service  corporation  In  fixing  rates  for 
the  use  of  water  furnished  by  the  public 
service  corporation  to  the  municipality  and 
its  Inhabitants.  The  mere  statement  of  the 
assessor  that  the  name  of  Murray  does  not 
appear  on  the  tax  roll,  as  shown  In  the  af- 
fidavits filed  by  plaintiff  in  support  of  the 
application  to  punish  for  contempt,  and  that 
he  did  not  pay  any  taxes  In  Pocatello  or 
Bannock  county  during  the  year  1912  or  up 
to  the  time  of  this  action,  does  not  overcome 
the  showing  made  by  the  defendant  In  the 
record  In  this  case. 

We  conclude,  therefore,  and  hold  In  this 
case,  that  the  record  dearly  shows  that 
George  Winter  and  Alex  Murray  were  tax- 
payers at  the  time  they  were  appointed  as 
such  by  the  defendant  and  continued  to  be 
so  up  to  the  time  this  proceeding  was  com- 
menced. 

[31  It  is  next  contended  on  the  part  ot 
plaintiff  that  the  two  comoiissloners  appoint- 
ed by  the  defendant  are  incompetent  by 
reason  of  the  fact  that  they  are  employ^ 
of  Murray  and  have  been  engaged  in  con- 
troversies that  have  taken  place  between 
Murray  and  the  city  In  which  they  have 
taken  an  Interest  adverse  to  the  city.  The 
statute  also  requires  the  city  to  appoint  com- 
missioners to  act  on  its  behalf,  and  the  com- 
missioners appointed  by  the  city  must  be 
taxpayers ;  such  comml^oners  may  be  users 
of  water,  and  they  might  also  be  prejudiced 
by  reason  of  the  fact  that  the  company  has 
been  exacting  exorbitant  rates  and  they  want 
a  lower  rate,  and  therefore  they  might  like- 
wise be  disqualified.  In  this  respect  It  was 
argued  In  the  case  that  one  of  the  commis- 
sioners appointed  by  the  dty  was  the  city 
engineer  employed  by  the  city,  and  he  might 
be  prejudiced  against  the  corporation,  and 
In  fixing  rates  might  favor  the  city.  So  the 
Legislature  fixed  no  qualification  as  to  wheth- 
er the  person  appointed  commissioner  should 
In  any  way  be  Interested  In  the  controversy, 
and  no  doubt  made  no  such  provisloH  be- 
cause it  would  be  one  which  perhaps  wonld 
exclude  every  property  owner  within  the 
city  limits  and  would  force  the  parties  to 


go  outsit  the  mtrntdpal!^  to  seeore  com- 
misslonen  to  act,  and  for  that  reason  tliey 
left  the  Question  opea  to  be  determined  aft- 
er the  board  had  fixed  the  rates  bj  i^per 

proceeding. 

There  can  be  no  qnesUon  but  that  the  ac- 
tion of  the  board  in  fixing  rates  nUght  be 
questioned  In  a  ptopw  proceeding,  where  it 
appears  that  such  board  t^y  fraud  or  through 
unflair  means  fixed  rates  which  were  unrea- 
sonable and  exorbitant,  and  as  a  result  of 
such  acta  a  greatw  (diarge  was  determined 
than  would  have  been  made  if  the  board  bad 
been  fair  and  honest  and  not  prompted  to 
act  by  reason  of  blaa  or  prejudice  or  feeling 
against  any  of  the  parties  to  the  action. 

In  this  case  the  fbnr  commisslonera  m>- 
pointed  1^  the  respective  parties  seem  to  be 
In  perfect  harmony,  and  there  ia  nothing  In 
tbetr  proceedings  which  wonld  Indicate  In 
any  way  favoritism  or  partiality  to  either 
party.  If  in  tbelr  Joint  actions  they  can- 
not agree,  the  statute  provides  that  they 
must  s^ect  a  fifth  commissioner  who  shall 
also  be  a  taxpayer  of  sudi  town  or  city,  and, 
If  the  commissioners  cannot  agree  upon  a 
fifth  o>mmiB8loner,  then  the  probate  Judge 
of  the  county  must^  within  10  days  after  the 
notice  to  him  that  they  are  unable  to  agree 
upon  a  fifth  commissioner,  select  a  fifth  com- 
missioner qualified  as  provided  by  law. 

If  Winter  and  Murray  are  unfair  and  will 
not  agree  to  a  reasonable  rate,  the  probate 
Judge  after  notice  Is  required  to  at^lnt  a 
fifth  commissioner,  and  there  Is  no  showing 
In  this  case  but  that  the  probate  Judge 
would  appoint  a  commissioner  who  would  be 
fair  and  have  the  qualifications  fixed  by  the 
statute  and  do  what  was  right  in  fixing  the 
rates  to  be  charged  by  the  defendant  for 
the  use  of  water  within  said  dty.  No  Injus- 
tice can  occur  under  tills  process,  and  the 
dty  or  the  users  of  water  can  In  no  way  be 
Injured  or  suffer  from  the  aKKdntment  of 
Winter  and  Murray. 

It  appearing  then  that  both  the  city  and 
the  defendant  have  appointed  commissioners 
who  are  qualified  under  the  statute,  and 
that  such  commissioners  have  met  and  or- 
ganized for  the  purpose  of  fixing  the  rates, 
the  statute  requires  such  board  to  meet  and 
proceed  In  accordance  with  law,  and,  if  such 
commissioners  are  unable  to  agree,  then  the 
fifth  commissioner  should  be  selected  as  pro- 
vided by  the  stotute,  and  a  majority  of  the 
commissioners  thus  selected  must  fix  and  de- 
termine the  rates  for  the  ensuing  three  years 
from  the  date  of  such  decision  and  nntll 
new  rates  are  established  as  herein  provid- 
ed. It  will  thus  be  seen  that,  even  If  ^nn- 
ter  and  Murray  show  by  their  actions  as 
such  commls^oners  that  they  are  prejudiced 
against  the  city  or  fSavor  the  defendant  In  fix- 
ing such  rates,  their  action  cannot  control  or 
determine  the  rates,  for  the  controlling  pow- 
er lies  in  the  hands  of  the  two  commissioners 
anM>lnted  ^  the  dty  and  the  fifth  commia- 
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sioiier,  appointed  by  sgreement,  or  by  the 
probate  iu&ge,  and  the  dty  cannot  suffer  fr<»n 
the  appointment  of  Winter  and  Murraj;  as 
commissioners. 

The  motion  filed  to  strike  out  certain  parts 
of  the  affidavit  Is  covered  by  the  oirfiiion  ap- 
on  the  meritB  and  needs  no  further  consider* 
atlon.  The  motion  filed  to  set  aside  and 
quash  the  part  of  the  application  demanding 
a  receiver  bectunes  Immaterial,  under  the 
▼tows  of  this  court,  and  reqidres  no  further 
consideration. 

Under  these  views  the  defendant  Is  not 
Cnllty  of  contempt  The  facts  do  oiot  Justify 
the  punlshmeut  of  tiie  defendant  for  con- 
tempt, but  show  that  he  has  fully  and  com- 
pletely obeyed  and  followed  the  mandate  of 
this  conrt  In  the  appotntment  of  commls- 
ahmers,  and  that  such  commlsrioners  were 
appointed  In  accordance  with  the  provtslona 
of  aectltm  2889.  Rev.  Oodes. 

TUs  action  therefore  Is  dismissed,  and 
ttie  dtftodant  is  awarded  costs. 

SCIXflTAN.  X,  concurs. 

AILSHIE^  O.  3.  (dlssentliig).  It  Is  man- 
IfesQy  the  real  purpose  of  this  proceeding 
to  have  the  court  determine  whether  the 
two  commissioners  appointed  by  the  water 
company  are  qnallfled  and  competent  to  act 
It  should  be  remembered  that  James  A.  Mur- 
ray is  the  Pocatello  Water  Company  and 
that  he  has  not  had  himself  incorporated. 
Mnrry  does  not  live  In  Idaho,  and  service 
of  process  cannot  be  had  on  him  personally. 
When  he  wants  to  act  personally  In  Idaho, 
be  does  so  through  an  agent  or  attorney, 
and  it  Is  an  admitted  tact  in  Oils  case  that 
he  did  not  make  these  appointments  himself 
but  that  they  were  made  by  his  superintend- 
ent and  manager.  Winter.  In  other  words. 
Winter,  as  superintendent  and  manager  of 
the  water  company,  ai^ralnted  himself  and 
another  employfi  of  the  company  as  com- 
missioners to  fix  ttie  rates  to  be  charged  by 
tlw  water  company  to  water  users  from  tluit 
same  company.  If  these  same  people  are 
already  char^g  an  exorbitant  and  unrea- 
sonable rate  to  the  consumers  and  there  is 
a  demand  for  a  commission  to  fix  reasonable 
rates,  how  can  any  one  suppose  these  same 
men  on  a  commlsrton  are  going  to  help  mat- 
ters any  or  give  a  more  reasonable  rate? 
The  very  Hut  that  the  statute  authorises  the 
appointment  to  be  made  the  inrtles  in- 
terested implies  that  they  diould.  not  ftct 
themselves  or  appoint  themselves  on  the  com- 
mission. The  term  "commlsidoner'*  Itself,  as 
used  in  fb»  law,  Blgnlfies  a  person  who  is 
Charged  with  a  public  or  private  trust  to  be 
executed  toe  others  than  hlmsdf.  State 
V.  Morris  Canal  &  B.  Co.,  14  N.  J.  Law,  4U ; 
8  Cyc.  335.  Does  any  one  suppose  for  a  mo- 
ment that  the  people  of  the  of  Focatdlo 
can  have  rates  fiitrly  established  by  a  water 
oommlsribn  on  irtddi  body  the  two  principal 
tOom  and  employte  ot  the  water  company 


are  serving  as  commlsrfonersT  I  have  not 
the  least  idea  that  the  Legleaature  ever 
meant  or  bitended  that  any  such  thing  should 
happen  under  this  statute.  I  cannot  yield 
my  cmuoit  to  such  a  construction  of  the 
statute.  If  Mr.  Murray,  doing  business  as 
the  Pocatello  Water  Gompany,  wants  to  be 
fair  and  square  with  the  mtec  users  of  the 
dty  of  Pocatello  In  Ihe  matter  of  fixing  wa< 
ter  rates,  be  will  app<dnt  two  fttlr-mlnded, 
disinterested  mm  to  act  and  cthoperate  with 
a  like  number  ajqiwlnted  by  the  dty  and  have 
honest  and  ftdr  rates  estabHsbed.  It  does 
not  matter  what  rata  may  be  fixed  by  a 
commission  on  which  two  of  bis  prindpal 
employte  are  members;  It  will  never  satls^ 
the  people  for  this  vray  reason.  ' 

There  is  anotii«  reascm  wby  these  men 
should  nst  be  allowed  to  serve  on  this  com- 
mission, and  that. is,  they  are  not  tuppayers. 
The  statute  says  they  must  be  "taxpayers  of 
such  town  or  dty."  A.  *^ttuepayer"  i»  one  wito 
pay»  tame*.  We  mi^  hunt  vp  all  the  legal 
definitions  possible  and  get  all  the  learning 
that  has  been  displayed  Id  defining  the  term, 
and  we  will  never  arrive  at  the  point  where 
we  can  fairly  and  rightfully  say  that  a  man 
Is  a  taxpayer  who  has  never  been  assessed 
and  paid  taxes.  It  Is  established  beyond 
doubt  by  the  affidavits  of  the  officers  of  Ban^  - 
nock  county  that  Winter  was  not  assessed 
for  the  year  1912  In  the  dty  of  Pocatello  and 
that  he  paid  no  taxes  whatever  to  the  coun- 
ty. If  he  owned  property,  or  rather  had  the 
equitable  tUle  to  property,  that  stood  on  the 
record  of  Bannock  county  in  the  name  of 
dome  one  else,  and  the  person  in  whose  name 
the  property  stood  paid  the  taxes,  and  Win- 
ter thereafter  paid  the  holder  of  the  legal 
title,  he  was  merely  paying  a  debt  and  not 
a  tax.  It  Is  well  established  that  a  tax  Is 
mer^y  a  lien  upon  the  property  and  la  not 
a  debt  against  the  Individual.  In  order  for 
him  to  be  a  taxpayer,  he  must  pay  taxes  in 
the  regular  way,  rather  than  pay  his  debt  to 
an  individual.  A  man  cannot  cover  up  his 
property  by  having  the  legal  title  carried  on 
the  records  in  the  name  of  a  corporation  or 
another  person,  and  thereby  avoid  the  respon- 
sibilities and  liabilities  attaching  under  the 
law  to  k  freeholder  and  taxpayer  in  those 
cases  wherein  he  wishes  to  be  relieved  of 
such  duties  and  obligations,  and,  on  the  oth- 
er hand,  come  In  and  introduce  proo&  ex- 
traneous to  the  record  for  the  purposes  of 
showing  that  in  fact  he  Is  a  freeholder  and 
taxpayer  when  to  do  so  will  prove  to  his 
advantage.  In  other  words,  the  law  expects, 
and  Justice  should  demand,  that  he  do  bnsl- 
ness  on  the  level,  and  that  what  would  be  ' 
legal  and  fair  when  the  demands  are  coming 
bis  way  Is  no  greater  or  more  ISavoraUe  than 
when  the  demands  are  against  him.  So  tar 
as  ttw  records  of  Bannodc  county  are  con- 
cerned, they  show  that  Winter  was  ndther  a 
"profttxtg  omuit  nor  a  taxpayer  within  the 
dt7  of  Pocatello  for  tbe  yeaz  1912.  It  Is 
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lltewlse  shown  tbxt  Alex  Murray  did  not 
own  the  legal  title  to  the  Auditorium  prop- 
erty prior  to  the  5th  of  June,  1012,  and  that 
prior  to  that  time  no  assessment  bad  been 
made  against  him.  The  Monldah  Trust  Com- 
pany, which  he  claims  was  holding  the  rec- 
ord title  to  this  property  while  he  was  the 
«guitable  and  true  owner  of  the  property,  ap- 
pears to  be  one  of  James  A.  Murray's  corpo- 
rations, organized  by  Murray  and  his  em- 
ployes In  the  Pocatello  Water  Company,  and 
the  Auditorium  property  appears  to  have 
been  held  in  the  name  of  the  Monldah  Trust 
Company  until  the  transfer  in  June,  1912, 
was  made  to  Alex  Hurray. 

Now  it  seems  to  me  that  another  important 
fact  has  been  lost  sight  of  In  the  discussion 
of  this  case,  namely,  the  time  or  date  when 
the  duty  devolved  on  Murray  to  appoint  these 
commissioners.  The  city  of  Pocatello  ap- 
pointed Its  commissioners  In  1911,  and  It  was 
then  the  duty  of  Murray  to  make  hla  appoint- 
ment He  refused  to  do  so  and  refused  to 
obey  the  provisions  of  the  statute.  The  city 
commenced  its  action  to  compel  him  to  make 
the  appointment  He  still  declined,  and  the 
case  was  heard,  and  on  the  30th  of  January, 
1812,  this  court  Issued  Its  writ  of  mandate 
requiring  him  to  make  the  appointment  It 
was  then  his  clear  legal  duty  to  make  the  ap- 
pointment He  still  declined  and  refused  to 
comply  with  the  order  of  the  court  until  he 
could  carry  the  matter  to  the  Supreme  Court 
of  the  United  States,  and  it  was  not  until 
after  the  remittitur  came  from  the  Supreme 
Court  of  the  United  States  that  he  made  any 
effort  whatever  or  pretense  at  complying 
with  the  statute  of  this  state.  WbUe  he  did 
not  make  the  appointments,  tmtU  1913,  the 
appointees  should  be  such  as  were  qualified 
at  the  time  the  duty  devolved  npon  him, 
namely,  in  the  year  lOU.  In  other  words,  as 
I  understand  the  law,  it  is  the  duty  of  twth 
the  city  and  Murray  to  appoint  commission- 
ers who  are  not  only  qualified  at  the  time  of 
the  appointment,  but  who  were  qualified  at 
the  time  the  duty  devolved  upon  them  under 
the  law  to  make  the  appointment  If  any 
other  rule  is  to  prevail,  it  will  leave  it  la 
the  hands  of  designing,  skillful,  and  rapa- 
cious Individuals  and  corporations  to  defer 
the  dlsdiarge  of  a  duty  devolving  upon  them 
by  statute,  such  as  this,  until  such  time  as 
they  can  quality  some  special  agent  or  per* 


son  for  the  position  they  want  filled,  instead 
of  making  the  appointment  or  performing  Uie 
act  at  the  time  the  law  derolvea  the  dnt7  np- 
on them. 

These  appointments  should  have  been  made 
and  rates  established  more  than  a  year  ago. 
If  the  contention  of  the  city  and  the  people 
of  Pocatello  be  correct,  tben  the  rates  are 
too  high,  and,  wlien  a  just  and  reaaooable 
rate  is  established  by  a  commission,  It  will 
be  lower  than  that  now  being  charged  by  the 
water  company.  The  question  arises  at  once : 
If  a  fiEilr  commission  should  fix  a  rate  lower 
than  that  which  has  been  charged  during  the 
time  Murray  has  been  contesting  this  matter 
In  the  courts,  would  not  the  city  and  the 
water  users  be  entitled  to  recover  the  over- 
chai^  which  the  company  has  collected  dur- 
ing the  time  It  has  been  holding  this  mat- 
ter up  and  preventing  the  establishment  of 
rates?  If  the  overcharge  cannot  be  collected 
from  this  company,  then  there  would  clearly 
be  a  premium  placed  on  the  company  for  re- 
sisting the  operation  of  the  law  and  the  or- 
ders of  the  court  This  overcharge  may  be 
found  to  run  into  the  thousands  of  dollars 
and  to  far  more  than  pay  the  expense  of  the 
litigation.  If  a  rate  fixed  by  this  commission 
would  attach  and  relate  back  to  the  time 
that  the  company  should  have  appointed  its 
commissioners  if  It  had  followed  the  law, 
then  I  fail  to  see  how  one  who  was  not  then 
qualified  to  act  on  the  commission  could  act 
on  the  commission  under,  these  circumstances 
and  conditions  at  this  late  date. 

This  case  shows  a  flagrant  disregard  of  the 
statutes  of  the  state  and  the  rights  of  the 
people  of  Pocatello  by  this  water  company. 
After  delaying  the  matter  for  nearly  a  year 
and  a  half,  Its  agent  finally  appoints  the  com- 
pany's employes  to  serve  on  a  commission  to 
fix  water  rates,  and  the  record  dearly  shows 
that  one  of  these  employee,  the  superintend- 
ent and  general  manager,  has  beoi  in  con- 
stant conflict  with  tb»  water  nsem  and  the 
people  of  Pocatello. 

There  Is  no  question  whatever  in  my  mind 
but  that  the  action  taken  by  Murray,  or  rath- 
er by  his  superintendent  Winter,  utterly  falls 
to  comply  with  the  statutes  of  the  state  and 
is  a  clear  evasion  and  violation  of  the  same. 
It  ought. not  to  be  sanctioned  by  any  court 
X  therefore  dlssoit  from  the  views  ezpnsaed 
by  my  Associates. 
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SPAULDINO  A  tL  r.  UcNAKY  et  tit 
OSnprem*  Coart  of  Oregon.    M*rdi  4,  1013.) 

1.  ConarrmmoiTAL  Law  d  81*)  —  Pouox 

POWBH— STAn  BXIBCIBE. 

Tbc  power  of  a  state,  by  prop*r  l^isla- 
tlon,  to  protect  the  health,  promota  the  morale, 
and  nrevent  the  Inttoductloa  of  any  Infected 
articles  of  trade  that  would  necessaril;  injure 
pnwerty  or  affect  persona  is  a  matter  of  self- 
pre— rratioii,  Um  enrdaa  of  wbicb  is  not  lioi' 
ited  far  any  clause  of -the  federal  CoDatftntion. 

lEd.  Note.— For  other  eases,  see  Gonstltntion- 
alXaw.  Cent  Dig.  1 148;  Dec.  Vig.  |  SL*] 

2.  CoKuncK  A  67*>— IirncBSTAra  Ooumto— 

REO17I.ATI0IT— SaU  OF  OaHBIAGES. 

The  sale  of  carriages  within  the  state  bj 
■ollcitiDg  agents  going  tbnnigh  the  countrr  is 
BoC  ao  inherently  harmful  as  to  entitle  the  state 
to  reffolate  the  same  in  the  exercise  of  police 
power,  where  the  tales  constitute  interstate  com- 
merce, though  the  conduct  of  the  agents  may 
not  be  governed  by  tiie  strtcteat  roles  of  probity 
iB  buaineas. 

[Ed.  Note.— For  other  cases,  see  Commerce," 
Cent.  Dig.  i  111;  Dec  Dig.  f  67.*] 

ft.  ComniBcB  n  40*>— ImxBsTATi  Couocbok 

—What  GoKanruras. 

Plaintiff,  a  carriage  manufacturer  in  Iowa, 
sold  the  same  through  Oregon  1^  means  of 
agenta  who  traveled  through  the  country  taking 
orders  for  carriages,  wUch  were  sent  to  plaia- 
tiffs  place  of  business  in  Iowa,  where  another 
agent  would '  ascertain  the  financial  respouBi- 
UlitT  of  the  proposed  buyer,  and,  If  found  to 
be  good,  plaintiff  would  ship  the  vehicle  to 
Oregon,  woen  it  would  be  delivered  bi  another 
uant,  thereby  transferring  title  to  the  buyer. 
Held  that,  under  such  system,  the  carriages 
wov  In  fact  sold  In  Iowa,  and  the  sales  consti* 
tDted  interstate  comnwRMu 

[Ed.  Noter— For  other  eases,  sae  Commerce, 
Cent.  Dig.  H  2»,  30 ;  Dec  Dig.  i  40.*] 

4.  IirjuncnbH  d  80*)— Yoid  Statutb— Eh* 

fOBcxinnT. 

Injunction  will  lie  to  prevent  ofllcers  from 
enfordng  a  void  'statute,  the  enforcement  of 
which  will  affect  a  party'a  property  righta. 

[Ed.  Note.- For  other  cases,  see  Injunction. 
Cent  Dig.  H  165, 156;  Dec  Dig.  |  85.*] 

6.  ComcEBCK  (I  68*)— IimuBTAix  Cohmxbgk 
—Stats  Statutzb— Licknses— "Piddlbbs." 
O.  li.  I  4961,  defining  >!ddlera**  to  in- 
dnd*  every  jwraon  who,  for  himself  or  o  agent 
of  another,  goea  ttom  place  to  place  or  from 
house  to  house  selling,  or  offering  to  sell,  for 
fatnre  delivery,  by  sample  or  catalogue,  at  re- 
tail to  Individoal  purchasers  who  are  not  deal* 
era  in  the  article  sold,  any  goods  or  wares  or 
merchandise,  and  section  4063,  imposing  a  11- 
eense  tax  thereon,  In  so  far  as  tt  purported  to 
Ittdnde  agents  for  nonresidents  ■elung  goods  hi 
fntmtete  eommerca,  amounted  to  a  tax  en  such 
eommeioe.  and  was  therefore  void. 

[Ed.  Note.— For  other  cases,  see  Commero^ 
Cent  Dig.  II  107-109 ;  Dec.  Dig.  1  6&f 

For  other  deflnitloos,  see  Words  and  Phrases, 
vol.  e,  ppw  B280-C267;  vol.  8,  p.  7760.] 

Appeal  from  Clrcalt  Court,  Marlon  Conntj; 
William  Galloway,  Judge. 

Suit  by  H.  W.  Spauldlng  and  others  against 
John  H.  McNary  and  others.  From  a  Jodf* 
meat  of  dlsmissalt  plalntltCft  appeal.  IBtmm- 
cd  and  tendored. 

-  Ibto  te  a  nilt  by  H.  W.  Spanldlaft  F.  A 
^nlilliifc  and  &  H.  Bpstildinft  putneri. 
«■  ttie  Spftnldl&ff  Unmifiuitarliic  Oompuijr, 
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agalnat  John  H.  IfcNary,  aa  diatrlet  attorn^ 
of  the  third  Judicial  district  of  Oregon,  and 
certain  of  hla  deputlea,  and  B.  F.  Mnlkey  as 
district  attorney  of  the  first  prosecutli^  at- 
torney district  of  this  state,  to  enjoin  the 
maintenance  of  criminal  proceedings  against 
the  plalntUEs*  agents  for  alleged  vlc^tlons 
of  a  statute.  The  complaint  stripped  of  a 
vast  amount  of  wholly  immaterial  matters, 
charges  In  substance  that  at  all  times  stated 
therein  the  plaintifb  were  and  are  dtlsou 
and  residents  of  Iowa,  and  engaged  at  Qrin- 
nell  In  that  state  In  manufacturing  vehldea 
which  are  sold  by  their  agents  in  various 
aectiona  of  the  Union,  Including  the  several 
counties  tft  Oregon,  in  which  latter  {dace* 
the  privilege  of  conducting  such  business  baa 
become  and  la  a  valuable  property  right,  Oie 
exercise  of  which  results  In  lucrative  profits ; 
that  in  negotlatii^;  such  sales  one  of  plain- 
tiflb'  agents,  driving  a  pair  ot  horses  bitched 
to  a  wagon,  canvasses  a  part  of  this  state, 
and  if  he  finds  a  purchaser,  a  writtffl  order 
la  taken  for  a  spedfled  style  of  carriage,  to 
be  furnished  in  80  days,  or  as  soon  as  trans- 
portation will  permit,  and  thereupon  an- 
other agent  at  GrlnneU,  Iowa,  ships  into 
Oregon  the  required  vehicle,  upon  the  de- 
Urwy  of  whldi,  by  another  of  plaintiffs' 
agents,  the  sale  is  completed;  that  in  trans- 
acting such  business  In  the  manner  indicated 
the  plaintiffs*  agents  have  been  and  are 
tluKfttened.by  the  defendants  with  the  prose- 
cution of  criminal  actions  for  alleged  vtola- 
tlons  of  secdona  4061-4967,  I»  O.  L.,  wUcta 
enactm^t  Is  void  as  to  plalntifEi^  In  that  it 
violates  certain  daoaea  of  the  federal  Con- 
stitution and  of  the  organic  act  of  Or^tcu; 
that  such  proceedings  will  result  In  Irrepara- 
ble loss  and  damage  to  the  plaintiffs  In  tba 
distribution  of  their  traflBc  in  Oregon,  for 
the  redress  of  which  Injuries  they  have  no 
plain,  adequate  or  speedy  remedy  at  law. 
A  demurrer  to  the  eom^alnt  was  sustained 
on  the  ground  that  it  did  not  state  fticts  suf- 
ficient to  warrant  equitable  intervention,  and, 
the  plaintlffB  defining  furtber  to  mmi,  the 
salt  was  diamiseed,  and  th^  appaaL. 

A.  O.  VyoD,  of  GMnnell.  Iowa,  and  BaliA 
B.  Diudway,  of  Portland,  for  appeillanta.  W. 
a  ^nnalow,  of  Salem  (John  H.  M^ary, 
Salon,  Ia  Conner,  of  IbOflnnvlll^  J.  A 
Sibley,  of  Dallas,  and  a  F.  Unlkey,  of  Hed- 
ford,  OD  tbe  Inlef),  for  rewondenta. 

HOOBB,  J.  (after  atatlng  tha  tmetB  at 
above),  tt  la  maintained  Inter  alia  ttHit, 
slnoe  it  la  admitted  that  tha  plalntUb  vm 
and  axa  dtlaena  and  nskUnta  of  gnoQut 
state  and  caigaged  tluratn  In  boalnau,  and 
aa  a  brandi  tlimot  oonolBta  In  aqUing 
aventa  tlioir  Buurateetuad  prodocta  In  <taw 
ofoB,  tha  Ucenaa  faa  pnaatbeA  Uw  ata^ 
uta  ntftfrod  to  la  a  tax,  nndertakaa  to  ba 
imposed  in  omtraventlon  of  the  third  dauaa 
of  aeetlon  8  of  artlda  1  af  tha  (SmsUtntlaa 


W  other  ssssB  see  umetoplfl  sad  mcUob  NUHBEft  la  Dae.  Die.  ftiJD.  Dl«.  Ker-No.  Seriss  d(  Baa's  latess 
I        soialea  ea  peUttea  <er  rebeartai;  sss  IM  Pas. 
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>f  tbe  nnlted  States,  to  regulate  commerce 
among  the  several  states,  and  the  enactment 
□nder  consideration  Is  therefore  void  as  to 
plaintiffs  and  invades  their  property  r^ht, 
and,  such  being  tbe  case,  an  error  was  com- 
mitted in  sustaining  the  demurrer,  and  In  not 
Ki;auting  the  equitable  relief  sought 

TRie  statute  In  question,  as  far  as  deemed 
Involved  herein,  defines  tbe  word  "peddler" 
according  to  the  ordinary  meaning  of  the 
term,  except  that  an  agent  of  another  Is  In- 
daded.  within  the  class.  IS  Am.  &  Eng.  Gncy. 
Law  (2d  Ed.)  291.  Tbe  enactment  further 
declares: 

"Every  person  who^  for  himself  or  as  agent 
of  another,  goes  from  place  to  place  or  from 
house  to  house,  selling  or  offering  to  sell  for 
future  delivery,  by  sample  or  catalog,  at  re- 
tail, to  individual  purchasers  who  are  not 
dealers .  in  the  articles  sold,  any  goods,  or 
wares  or  merchandise."  li.  O.  L.  |  4961. 

"Any  peddler  who  shall,  without  having 
first  obtained  a  license  so  to  do  in  the  man- 
ner in  this  act  provided,  peddle  any  goods  or 
wares  or  merchandise  in  any  county  of  this 
state,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be 
punished,"  etc.  Jd.  |  4962. 

''Every  peddler,  whether  principal  or  agent, 
shall  before  commencing  business  in  any 
county  of  the  state,  make  application  in  writ- 
ing onder  oath,  to  the  county  treasurer  for 
the  county  in  which  he  pro;)Oi«w  to  make 
sales  for  a  county  license.  *  -  *  He  shall 
also  at  the  same  time  make  a  special  deposit 
of  money  with  the  county  treasurer  afore- 
said, equal  to  the  amount  of  license  fee  which 
be  shfttl  pay  to  the  county  treasurer,  which 
license  fee  shall  be  as  follows:  (1)  Peddler 
on  foot,  $25.  (2)  Peddler  with  one  horse  and 
a  wagon,  $100.  (3)  Peddler  with  two  horses 
and  wagon  flOO.  (4)  Peddler  with  any  other 
conveyance,  $300."  Id.  |  4963. 

Hie  second  definition  of  the  word  "ped- 
dler" as  hereinbefore  quoted  Is  criticised  by 
plaintiff'  counsel  as  not  applicable  to  a 
eoDunercbal  traveler  who,  like  the  agents  of 
their  clients,  go  from  place  to  place  exhibit- 
ing samples  or  cuts  of  manufactured  goods, 
warei^  or  merchandise,  for  whicii  orders  are 
token.  We  do  not  think  it  necessary  to  en- 
ter into  a  discussion  of  the  questlop,  since 
we  believe  the  business  conducted  by  plain- 
tiffs* agents  comei  within  the  designation  of 
interstate  commerce  It  has  been  Intimated 
by  some  courts  of  last  resort  that  a  '^peddler" 
is  a  person  who,  in  going  from  house  to  house 
with  goods  for  sale,  resorts  to  dlisreputable 
methods  in  seeking  admission  to  homes  in  or- 
der to  defraud  customers,  and  for  other  ne- 
farious purposea,  and  that,  such  being  the 
case,  it  Is  proper  tor  a  stete  in  the  exercise 
of  Ub  police  jtower  to  place  such  restrictions 
upon  that  bustness,  though  it  may  be  Inter- 
state commerce,  ias  will  protect  the  public 
from  imiMsltion. 

[1,.2i  Tha  j^wer  of  a  state  by  proper  legia- 


latlon  to  protect  the  health,  to  promote  the 
morals,  and  to  Itrevent  the  introduction  <tf 
any  Infected  articles  of  trade  that  would,  nec- 
essarily injure  property  or  aCTect  persons  is 
a  matter  of  self-preservation,  and  such  Hghtm 
are  not  Intended  to  be  invaded  under  any 
clause  of  the  federal  Ck>nstitutIon,  for  an  in- 
jury to  the  welfare  of  the  state  la  a  detri- 
ment to  the  nation.  If  one  or  more  persons 
engaged  In  any  particular  branch  of  business 
has  recourse  to  dishonorable  methods  in  or- 
der to  make  a  sale  of  his  goods,  and  for 
that  reason  all  business  of  that  class  must  be 
suspended  under  an  exercise  of  the  police 
power  of  a  stete,  the  result  would  necessarily 
be  the  interruption  of  all  legitimate  tra^c; 
for  it  is  safe  to  predict  that  In  every  brandi 
of  lawful  commerce  it  will  be  found  thai 
some  dishonest  persons  are  engaged.  It  must 
be  conceded  that  the  sale  of  some  kinds  of 
goods  and  the  transaction  of  some  dasses  of 
bi'f^lncss  are  In  themselves,  regardless  of  the 
TTsous  connected  therewith,  so  Inherently 
harmful  as  to  violate  every  sense  of  propriety 
and  modesty,  and  In  such  cases  the  stete 
rightfully  may  and  necessarily  ought  im- 
mediately to  pat  a  stop  to  the  flagitious  traf> 
fic.  Within  the  category  thus  condonned 
the  sale  of  carriages  cannot  be  Included,  and 
though  there  may  be  found  one  or  more 
agents  soliciting  sales  of  buggies  whose  Uves 
and  conduct  are  not  governed  by  the  strictest 
rules  of  probity,  the  business  In  which  they- 
are  engaged  Is  not  essentially  unlawful,  and 
therefore  not  subject  to  an  exercise  of  the 
police  power. 

[S]  So  far  aa  disclosed  fty  the  complaint 
herein,  the  material  avermente  of  which  are 
admitted  by  the  demurrer.  It  appears  tiiat 
when  a  written  order  for  the  purchase  of  a 
carriage  Is  secured,  the  requisition  is  sent 
to  Grlnnell,  Iowa,  where,  if  the  plaintiff's 
agent  who  has  charge  of  this  branch  of  the 
business  finds  the  proposed  buyer  Is  finan- 
cially responsible,  he  ships  into  Oregon  tbe 
desired  vehicle,  which  is  delivered  by  another 
agent,  thereby  transferring  the  property  and 
the  title  to  the  purchaser.  By  this  manner 
of  conducting  the  plaintiffs*  business  the 
goods,  wares,  and  merchandise  are  in  fact 
sold  in  Grinnell,  Iowa,  and  do  not,  when 
shipped  into  this  stete  for  delivery  become 
a  part  of  the  general  mass  of  proi>er^  in 
Oregon,  so  as  to  exempt  such  r^lcles  from 
tbe  provision  of  the  federal  Constitution,  to 
which  reference  has  been  made, 

[4]  The  rule  is  well  esteblished  that  If  the 
threatened  enforcement  by  prosecuting  offi- 
cers of  a  void  statute  will  affect  the  property 
rights  of  a  party,  injunction  will  lie  to  pre* 
vent  tbe  menace  from  being  carried  Into  ef- 
fect; and  that  the  conduct  of  such  officers;, 
in  the  case  Indicated,  are  their  personal  acts 
In  which  the  stete  la  hot  Involved.  Duna 
V.  Unlverslly  of  Oregon,  9  Or.  857;  Salem 
Mtlla  Go.  V.  Lord,  42  Or.  62,  69  Pac.  1033.  70 
Pac.  832;  Sandys  r.  WUlUm^  48  Or.  827. 
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80  Fac.  648;  HaU  t.  Daim,  S2  Or.  475,  97 
Pae.  81V  2B  L.  B.  A.  (N.  S.)  193;  PorUand 
Flah  Co.  T.  BeiMon,  66  Or.  147, 108  Pac.  122 ; 
ECeHaber  t.  aty  of  Portland.  67  Or.  576, 
110  Pac.  492.  112  Pac  1076;  Spaulding  t. 
EvenBon  (G  0.)  149  Fed.  913;  Id.,  150  Fed. 
517,  82  a  O.  A.  203,  9  L.  R.  A.  (N.  S.)  904. 

[SI  The  remaining  Inquiry  Is  whether  or 
not  the  exacting  of  a  license  fee,  as  a  con- 
dition precedent  to  the  right  to  solicit  orders 
ttiat  were  to  be  filled  by  atilpping  goods  from 
another  state  into  this,  amounts  to  a  tax  up- 
on interstate  commerce,  and  for  that  reason 
Is  void  as  to  the  plaintiffs. 

In  the  case  of  Bobbins  v.  Shelby  Taxing 
District,  120  U.  S.  489,  7  Sup.  Ct  592,  30  L. 
Ed.  694,  Sabine  Bobbins,  a  citizen  and  resi- 
dent of  <Hiio.  was  engaged  In  the  taxing  dis- 
trict of  Shelby  county,  Tenn.,  in  soliciting 
trade  by  tlie  use  Of  samples  for  the  firm  of 
Rose,  Bobbins  &  Co.,  doing  business  In,  and 
all  the  members  thereof  being  cltizois  and 
residents  of,  Cincinnati,  Ohio.  A  statute  of 
Tennessee  required  that  all  persons  not  hav- 
ing a  r^lar  licensed  bouse  in  the  taxing 
district,  who  offered  for  sale  or  sold  goods, 
wares,  or  merchandise  therein  by  sample, 
should  be  required  to  pay  $10  per  week  or 
$25  per  month,  and  no  license  should  be  is- 
sued for  a  longer  period  than  three  months. 
Wtdle  soliciting  trade  for  such  firm  and  ex- 
hibiting samples  for  the  purpose  of  effecting 
sales,  and  without  having  paid  the  license. 
Bobbins  was  arrested,  tried,  convicted,  and 
fined,  and  the  Jut^ment  was  affirmed  by  the 
Supreme  Court  of  the  state  of  Tennessee, 
which  held  that  the  statute  relating  to  such 
license  was  constitutional  and  valid.  A  writ 
of  error  was  thereupon  taken  to  the  Supreme 
Court  of  the  United  States  which,  in  revers- 
ing the  judgment,  held  that  interstate  com- 
merce could  not  be  taxed  at  all  by  a  state, 
even  though  the  same  amount  of  tax  should 
be  laid  on  domestic  commerce,  or  that  which 
is  carried  on  solely  within  the  state.  In 
that  case,  however,  Mr.  Chief  Justice  Waite, 
Mr.  Justice  Field,  and  Mr.  Justice  Gray  dis- 
sented. 

In  Le  Loup  v.  Port  of  Mobile,  127  U.  S. 
640,  8  Sup.  Ct  1383,  32  L.  Ed.  311.  it  was 
unanimously  determined  that,  where  a  tele- 
graph company  which  was  doing  business 
of  transmitting  message  between  different 
states,  and  had  accepted  and  was  acting  un- 
der the  telegraph  law  passed  by  Congress 
July  24, 18G6,  no  state  within  which  the  com- 
pany saw  fit  to  establish  an  office  could  en- 
force upon  it  a  license  tax,  or  require  it  to 
take  out  a  license  for  the  tnuoaactlon  of 
such  business. 

In^Asher  v.  Texas^  128  U.  S.  129,  9  Sup. 
Ct  1.  32  L.  Ed.  368,  it  was  ruled  that  a  state 
law.  exacting  a  Ucenae  tax  to  enable  a  per- 
son within  the  etate  to  solicit  orders  and 
make  sales  there  for  a  person  residing  within 
another  atat^  was  repugnant  to  the  clause 


of  the  Oonstitatloii  of  tbe  United  States  giT^ 
Ing  Congress  power  to  regulate  commerce 
among  the  several  states,  and  that  such 
statute  was  void. 

The  rule  thus  announced  has  been  follow- 
ed by  an  unbroken  line  of  decisions  Ity  the 
United  States  Supreme  Court,  and  by  most 
of  the  state  courts  of  last  resort  as  well  as 
by  the  federal  courts.  In  re  Kinyon,  0  Ida- 
ho. 642.  75  Pac.  268,  2  Ann.  Cas.  699.  See, 
howler,  tbe  very  Interesting  notes  to  tbe 
cas6  of  People  T.  Wemple,  27  Am.  St  Be;p. 
542. 

In  State  v.  Bayer.  34  Utah,  257,  97  Paa 
129,  10  li.  B.  A.  (N.  S.)  297,  several  agents 
of  the  plaintiffs  herein  were  convicted  of 
violating  the  provisions  of  a  statute  of  Utah 
similar  to  our  law  with  respect  to  licensing 
solicitors,  and  in  reversing  the  Judgment  it 
was  heid  that  the  enactment  contravened  the 
commerce  clause  of  tbe  federal  Constitution. 

So,  too,  in  Smith  v.  Farr,  46  Colo.  364.  104 
Pac.  401,  In  passing  upon  the  validity  of  a 
similar  statute  of  Colorado,  it  was  ruled  that 
Congress  possessed  the  sole  power  to  re- 
late commerce  between  the  several  states, 
and  hence  Interstate  commerce  should  not 
be  taxed  by  a  state. 

We  consider,  therefore,  that  the  statute 
under  consideration  in  as  far  as  it  relates 
to  the  plaintiffs,  is  an  attempt  to  exaizt  a  tax 
on  interstate  commerce,  ant  for  that  reasoa 
the  enactment  Is  void  as  to  them. 

As  the  facts  involved  appear  to  have  been 
admitted,  the  decree  should  be  reversed  and 
one  entered  here  granting  the  relief  prayed 
for  In  tbe  complaint  and  It  is  so  ordered. 


(K  or.  1) 
POETBB  V.  O'DONOVAN  et  al 
(Supreme  Court  of  Oregon.    Feb.  26,  lAU.) 

1.  Deeds  {§  211*)-^Fbaui>~Bv]deitcb. 

Kvldence  held  to  iuBtUy  a  finding  tihat  a 
deed  was  procured  by  fraod. 

IBd.  Note^For  other  cases,  see  DmOm,  Out 
Dig.  U  637-^7;  Dec.  DiDl  211.^^ 

2.  Pbincipaz.  and  Aoent  (8  168*>— Fbadd-" 

Effect. 

Where  a  grantee  obtained  tfae  benefit  of  a 
deed  procured  by  bit  agent^s  fraud  practiced 
on  the  grantor,  he  was  chargeable  with  the 
fraud  whether  he  knew  or  participated  in  it 
or  not,  and  tbe  deed  must  be  set  aside  aa 
a^iuBt  him. 

[Ed.  Note.— For  other  esses,  see  Principal 
H  589-698 ;  Doc  Dig. 

i  158.*] 

3.  Fraud  (g  58*>— Btxdknox  — dBornraiAif- 
TiAL  Evidence. 

Fraud  need  not  be  shown  by  direct  evi- 
dence, but  may  be  established  by  circamstan- 
tial  evidence  and  by  infereneei  like  any  ott- 
er fact 

[Ed  Iftrtfc— For  other  case^  see  Fraud,  Oept. 
Dfe.  fil  BK-60;  Dec  DigT|®.*] 

4.  Deeds  (S  70*)— VAUDixy— Fsaud— Bnwir. 

Where  a  grantee  obtaining  a  conveyance 
through  his  fraud  practiced  on  the  grantor  was 
Induced  by  the  fraud  of  a  third  person,  who 
knew  of  the  grantor's  rightsi  to  ccoiv^  tiie 
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prmatr  to  uotiier  cbaxgeable  wltii  knowleilfe 
ot  the  facta,  the  latter  conTflrance  waa  tainted 
with  fraud  as  agaiaat  the  original  grantor,  who 
could  recover  the  premises  so  far  as  the  same 
had  not  been  passed  to  an  innocent  purchaser. 

[Ed.  Note— For  other  cases,  see  DeedL  Cent 
Dig.  S>  165-182 ;  Dec.  Dig.  |  70.*] 

&  OAHCBlXATIOn  OV  IMSIBUICEHTB  (i  65*)— 

JuBisDicnoN  or  Subject-Mattxb  —  SOXT 

TO  Skt  Abide  Deed. 

The  court,  in  a  suit  to  set  aside  convey- 
ances of  described  real  estate  situated  in  toe 
state  on  the  ground  of  fraud,  has  no  jurisdic- 
tion to  order  a  party  to  the  suit  to  convey  to 
another  party  real  estate  in  a  sister  state  not 
in  issue. 

[Ed.  Note.— For  other  casea,  see  Cancellation 
«f  Instmrneiiti,  Cent  Dif.  SI  IBO,  lOS;  Dec. 
Dig.  I  65.*] 

6.  OANCBUtAltOn  or  InSTBOHENTB  (]  65*)— 

Cancellation  or  Deed— Rxlibt. 

Where  a  conveyance  was  set  aside  on  the 
ground  of  fraud  practiced  on  the  grantor  ex- 
cept as  to  a  tract  conveyed  by  the  fraudulent 
grantee  to  an  innocent  purctiaser,  the  court 
must  comi>el  the  grantee  to  account  for  tiie 
value  of  the  tract  lK>ld  and  con^  the  grantor 
to  account  for  the  partial  payments  mads  bj 
the  grantee. 

-  [Ed.  Note.— For  other  cagei,  see  Cancellation 
of  Instruments,  Cent  D^.  H  ISO,  168;  Dec 
Dig.  S  66.*] 

Appeal  from  Circuit  Conrt,  Unltnomali 
County;  Hmrjr  B.  McGinn,  Judce. 

Salt  by  L.  U  Porter  agalnat  C  O'Draumtn 
and  ottierst  In  wblcta  defendant 'named  filed 
ji  crois-complaln^  against  the  codefendants. 
From  a  decree  for  plaintiff  on  bis  complaint 
and  for  defendant  named  on  bis  cross-com- 
plaint, the  cod^endanta  appeal.  Modified 
and  affirmed. 

O'DoDovau  was  the  owner  of  the  south- 
west quarter,  the  west  half  of  the  southeast 
quarter,  the  southwest  quarter  of  the  north- 
cast  quarter,  and  the  south  half  of  the  south- 
east quarter  of  the  northeast  quarter  of  sec- 
itlou  10,  in  township  39  south,  range  IS  east 
of  the  Willamette  meridian,  containing  300 
vcr^s  of  land,  situate  in  Lake  county,  Or.; 
lot  10,  In  block  2,  GolUnge  addition  to  Fort- 
land;  and  the  northeast  quarter  of  the 
southwest  quarter  of  the  D.  L.  C.  of  John 
Stephenson,  claim  No.  69,  in  township  3 
south,  range  4  east  of  the  Willamette  merid- 
ian. In  Clackamas  county,  Or.,  containing  20 
acres.  The  plaintiff,  Porter,  was  the  owner 
of  tracts  3,  4  and  IB  In  the  town  of  Pine- 
burst  In  the  county  of  Clackamas,  and  lots 
5,  6,  7,  and  8  In  block  6,  Peck's  addition 
to  East  Portland.  On  the  2d  day  of  October, 
li)09,  the  defendant  O'Donovan  conveyed  to 
plafntitf  the  above-described  300  acres  of 
land  in  Lake  coimty,  In  exchange  for  plaln- 
(Ufa  tracts  and  lots  above  described;  and, 
as  an  inducement  to  plaintiff  to  make  such 
exchange,  O'Donovan  represented  to  plaintiff 
that  said  300  acres  was  arid,  but  that  It  was 
susceptible  of  being  Irrigated  at  a  cost  of 
(25  per  acre,  from  a  certain  ditch  then  being 
constructed  by  the  Oregon  Valley  . Land  Com- 
pany, which  representations,  plaintiff  alleges, 
were  ealse,  and  ftandulent^  made;  that 


aftor  said  exchange  plaintiff  obtained  infor- 
mation that  but  12  acres  of  said  300  were 
under  said  ditch,  and  demanded  of  O'Dtmo- 
van  that  he  rescind  the  trade  and  reoonvey 
to  plaintiff  the  lands  so  conveyed  to  htm  by 
plalntU^  on  the  ground  of  the  fraudulent 
representations  made  to  blm  by  O'Donovan. 
About  the  time  plaintiff  was  so  demanding 
of  O'Donovan  such  a  reconveyance,  namel}', 
on  about  March  21,  IdlO,  with  the  exception 
of  lots  e  and  6,  of  said  block  0,  which  he 
had  previously  conveyed  away,  O'Donovan 
conveyed  to  one  M.  McCarthy  all  of  said 
property  received  by  him  from  plaintiff, 
without  consideration,  the  deed  for  which 
was  not  delivered,  but  was  placed  on  record 
by  O'Donovan.  He  thereafter  atten^ted  to 
procure  a  reconveyance  of  said  lands  to  him- 
self by  a  fictitious  M.  McCarthy,  and  on 
March  31,  1910,  with  the  above-mentioned 
exception,  conveyed  the  property  so  received 
by  him  from  plaintiff,  together  with  the  20 
acres  In  Clackamas  county,  and  lot  10  of 
block  2,  Colllnge  addition,  previously  owned 
by  him,  to  Katberine  M.  Dwyer. 

On  April  2,  1010,  plaintiff  commenced  this 
suit  against  all  the  defendants,  alleging  that 
all  of  said  conveyances  were  fraudulent  and 
void,  and  asking  that  defendants  be  required 
to  reconvey  to  blm  said  property  bo  conveyed 
by  blm  to  O'Donovan,  or  to  pay  the  value,of 
the  portions  thereof  conveyed  by  them  to 
innocent  purchasers.  Defendant  Eatherlne 
M.  Dwyer  separately  answered  to  the  com- 
plaint, denying  any  Information  or  kuowl- 
edge  sufficient  to  form  a  belief  as  to  its 
truth,  and  therefore  denied  the  same,  and 
alleged  affirmatively  that  she  purchased  the 
property  from  O'Donovan  In  good  faith,  with- 
out any  knowledge  of  any  fraud  of  O'Dono- 
van, for  full  value,  namely,  f5,000.  Defend- 
ant E.  P.  McCarthy,  who  Is  not  related  to 
the  M.  McCarthy  above  named,  by  answer 
denies  the  allegations  of  the  complaint  De- 
fendant O'Donovan  files  bis  answer  to  the 
complaint  and  a  cross-complaint  against  his 
codefendants,  charging  that  his  codefendants 
conspired  to  cheat  and  defraud  him  out  of 
all  his  property,  and  alleges  at  length  their 
efforts  to  frighten  hhn  by  reporting  to  him 
that  the  plaintiff  was  seeing  to  prosecute 
him  for  false  representations  made  by  blm  to 
plaintiff,  and  In  procuring  the  pretended 
deed  from  M.  McCarthy,  and  to  attach  all 
his  property;  that,  acting  under  the  fear  of 
arrest  and  attachment  of  his  proper^,  and 
at  the  dictation  of  his  codefendants,  and 
to  save  his  property  to  himself,  he  conveyed 
It  to  Katberine  M.  Dwyer,  for  the  considera- 
tion of  (5,000,  of  which  sum  only  $350  was 
paid;  that  Katberine  M.  I>wyer  gave  blm 
two  notes,  one  for  $1,600  and  the  other  for 
$1,760,  when  In  foot  be  thought  he  was  get- 
ting notes  for  $4,500,  and  $600  In  cash;  that 
thereupon  a  ticket  was  purchased  for  him  by 
McCarthy,  and  he  was  placed  on  the  Sonth- 
em  Pacific  train  fdr  San  FranclBco,  at  12 
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o'clock  at  nlgbt,  and  instrncted  to  use  an 
■88amed  name,  John  J.  Collins,  and  to  go 
to  TT.  Cavanaugh,  a  friend  and  former  part- 
of  E.  P.  McCarthy,  where  he  stayed  for 
Boine  time;    that  In  attempting  to  collect 
the  $1,600  note,  through  Oaranaugh,  he  re- 
eelTed  only  $1,000.   The  other  note  has  not 
l>een  paid.    During  his  stay  In  San  Fran- 
cieco,  McCarthy  wrote  him  many  letters  con- 
taining "scare  news"  of  the  sheriff  being 
after  him.    Katherine  M.  Dwyer,  by  her 
answer  to  the  cross-complaint,  denies  Its  al- 
legations.   McCarthy  and  A.  J.  Dwyer  sep- 
arately answer  the  cross-complaint  by  gen- 
eral denials.    The  circuit  court  heard  the 
evidence,  and  made  findings  sustaining  plain- 
tiff's contention  against  O'Donovan,  and  In 
favor  of  O'Donovan  against  his  codefend- 
ants,  and  on  Angust  4,  1911,  rendered  a  de- 
cree canceling  the  deeds  of  O'Donovan  to 
Katherine  M.  Dwyer,  except  as  to  lot  10,  of 
block  2,  CoUinge  addition  to  Portland,  which 
Katherine  M.  Dwyer  had  conveyed  to  an  in- 
nocent purchaser,  and  gave  Judgment  In  fa- 
Tor  of  O'Donovan  against  his  codefendauts 
for  the  sum  of  $67S,  the  price  received  by 
them  therefor.  A.  J.  and  Katherine  M.  Dwy- 
er appealed  from  said  decree.  Defendant 
McCarthy  also  appealed.  Katherine  M.  Dwy- 
er is  the  wife  of  A.  J.  Dwyer  and  sister 
of  E.  P.  McCarthy,  and  until  about  the  last 
of  February,  1910,  E.  P.  McCarthy  and  A. 
J.  IKryer  were  partners  under  the  firm  name 
of  the  McCarthy  Company,  and  they  were 
still  occupying  the  same  office  rooms. 

J.  W.  Westbrook,  of  Portland  (Soha  F.  Lo- 
gan, T.  N.  Smith,  and  Weatbrook  ft  West 
brook,  all  of  Portland,  od  the  Mat),  tor  ap- 
pdlanta  Dv7».  Chrlstopherson  ft  Mat* 
thews,  of  Portland,  appellant  McOarthy. 
O.  W.  Fulton,  of  Portland,  tor  respondent 
Pwter.  J.  F.  Sedgniek,  of  Portland,  for  re- 
spondent O'Donovan. 

EAKIN.  X  (after  stating  the  fticts  as 
above).  [1]  It  appears  that  O'Donovan  Is  a 
man  of  weak  mind  and  easily  Influenced; 
that  he  baa  betai  In  this  country  only  five  or 
ste  years,  and  is  a  longsbOresnian  by  oocn- 
pation.  He  was  In  fear  ot  some  l^d  pro- 
ceedings being  brought  against  bim  by  tlie 
plaintiff,  Porter,  and  confided  to  one  German 
and  to  defendant  B.  P.  McCarthy  the  story 
of  Us  troubles  with  Porter,  bis  fear  of  litiga- 
tion, and  the  condition  of  the  title  to  his 
property,  which  he  bad  conveyed  to  M.  Mc- 
Carthy. They  immediately  began  to  work 
on  his  fears  and  to  take  advantage  of  his 
confidence,  and  induced  him  to  hare  a  deed 
made  by  a  person  whose  name  they  pretend- 
ed was  M.  McCarthy,  conveying  to  him  the 
mroperty  standing  on  the  record  In  the  name 
of  M.  McCarthy.  They  represented  to  him 
that  Porter  would  sne  bim,  attach  bis  prop- 
erty, and  prosecute  him  criminally  on  ac- 
count of  the  warranty  In  his  deed  to  Porter, 
and  becaoae  of  the  forged  deed  in  the  name 


of  M.  McCarthy ;  that  a  warrant  of  arrest 
had  already  been  issued  for  him;  and  that 
the  sheriff  was  looking  for  him  to  arrest  him. 
On  account  of  his  fear  of  these  proceed- 
ings, they  Induced  him  to  put  the  property 
out  of  his  name  and  leave  the  state.  By  rea- 
son of  said  influence  he  did  execute  deeds 
for  the  Porter  property  as  well  as  for  his 
other  property  to  Katherine  M.  Dwyer,  for 
the  alleged  consideration  of  $5,000,  and  be- 
fore the  delivery  of  the  deeds  or  the  pay- 
ment of  the  price  McCarthy  sent  Green  and 
Moreland,  who  seemed  to  be  acting  on  be- 
half of  McCarthy,  and  O'Donovan  to  look  at 
the  property.  When  O'Donovan  was  return- 
ing to  the  dty,  McCarthy  met  him  at  the 
Qolf  Links,  and  told  him  that  the  sheriff 
was  after  bim,  and  to  wait  tb^  until  the 
crowd  had  gone  away.  Then  they  went  to 
Fulton  and  remained  until  dark,  after  which 
they  went  to  the  Lenox  Hotel,  and  stayed  in 
a  room  until  10  o'clock,  when  McCarthy  went 
to  the  depot  and  secured  a  ttclcet  for  San 
Francisco  In  the  name  of  John  3.  Collins, 
and  told  O'Donovan  that  he  should  go  by 
that  name.  At  nddnl^t  McCarthy  put  bim 
on  the  train  and  directed  him  to  go  to  T. 
Cavanau^,  bi  San  Frandsco,  a  friend  and 
former  partner  of  McOarthy,  and  delivered 
to  him  $3S0  and  the  two  notes  faerdnbefbre 
mentioned.  These  drcnmstanoea  are  set 
forth  in  the  cross-eomplelnt  at  great  length, 
and  the  evldOkoe  upon  these  mattera  is  very 
volunflnona.  When  O'DimoTan  at^npted  to 
collect  the  $1,500  note,  he  paid  $100  to  Cav- 
anani^  to  go  to  Portland  to  see  abont  bis  af- 
fSlra,  and  to  collect  the  note,  wblcb  Oava- 
nau^  hadneed  O'Draonm  to  indwse  to  talm 
to  arold  attachment  by  Portw.  When  Oav- 
anan^  returned  from  Portland,  be  told 
O'Donovan  that  the  shelrUf 'waa  in  IfoOar- 
thy's  oCBce  twice  while  he  was  there.  Cava*, 
naugh  coUeeted  the  $l,600  note,  paid  $100  to 
his  attorney,  and,  retaining  $400  hlms^ 
turned  over  to  O'Donovan  $1,000.  In  Sep- 
tember, 1910,  BCeOatUiy  .went  to  San  Fran- 
cisco to  see  O'Donovan,  and  he  and  Oava- 
naui^  told  O'Donovan  that^  If  be  did  not 
give  up  the  $1,750  note,  they  would  throw 
up  tihe  case  and  tan  the  aberUf  about  bim; 
and  thereby  cmnpelled  bim  to  surrender  vp 
the  notev  which  th^  still  retain. 

It  needs  no  argument  to  ahow  that  the 
whole  tranaactUm  la  a-  rank  fraud.  Cava- 
nang^  evidently  was  aiding  McCarthy  to 
keep  OTkmovan  in  fear  and  prevent  Mm 
from  returning  to  Or^n  and  to  get  bis 
property  away  from  him.  However,,  the  de- 
fense of  Katherine  M.  Dwyer  is  that  she  Is 
an  innocent  purchaser  for  value,  without  any 
knowledge  of  or  participation  in  the  fraud 
of  McCarthy.  She  took  no  part  in  mak- 
ing the  purchase  of  the  property  and  did 
not  see  or  talk  with  O'Donovan  until  the 
time  she  signed  the  notes;  and  A.  J.  Dwy- 
er says  that  he  boot^t  the  j/ropertj  with 
his  idfa's  oKHwy.  At  the  time-  of  ths  pnr- 
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cbase  tnoK  seems  to  hare  been  little  or  no 
talk  of  tbe  terms  of  tlie  sal&  They  had 
been  arranged  beforehand.  A.  3.  Dwyer 
was  the  agent  of  his  wife,  Katherlne,  In  the 
part  he  took  In  the  pnrchase.  and  UcCarthy 
was  Uie  person  who  made  the  terms  of  the 
sale  and  consnmmated  It,  Dwyer  testifies 
that  he  and  ODonoran  had  hut  Uttle  talk ; 
that  ODonoran  came  to  his  desk  and  offered 
him  the  propatj  for  V6/)00.  It  does  not 
appear  ttiat  O'Donovab  ever  told  him  what 
property  It  was,  or  where,  hot  McCarthy  In- 
formed A.  J.  Dwyer  on  the  erening  of  March 
30th  that  the  ODonoran  i«operty  would  be 
a  good  purchase.  Dwyer  had  McCarthy  get 
an  option  on  the  property,  by  the  terms  of 
which  OTtonoTan  agreed  to  sell  and  conrey 
the  property  to  "The  McCarthy  Company,"  If 
taken  before  April  2,  1910,  for  $5,000  cash 
net  to  him.  The  next  day  Dwyer  and  bis 
wifd  met  McCarthy  and  O'Dtmoran  at  Dwy- 
Cf's  office,  at  ^leh  time  there  seems  to  have 
bem  no  talk  as  to  the  terms  of  tlie  sale,  but 
Mrs.  Dwyer  signed  -  the  two  notes,  the  pay- 
ment of  which  was  unsecured.  A.  J.  Dwy6r 
produced  $600  in  money,  and  the  money  and 
notes  were  dehvered  to  McCarthy,  who  was 
directed  to  complete  the  transaction,  and  Mc- 
Carthy went  off  with  O'Donovan  to  make  out 
the  deeds.  Dwyer  admits  that  it  was  rather 
a  strange  transaction.  He  denied  having 
any  talk  with  O'Donovan  about  the  property, 
but,  when  asked  if  he  was  acquainted  with 
the  value  of  the  property,  he  said  that  in  a 
general  way  be  was;  that  from  general  in- 
quiries made  at  the  time,  etc.,  he  thought  the 
property  a  good  purchase  at  that  price.  He 
also  admits  that  the  only  thing  he  knew 
about  the  Shamrock  Investment  Company 
was  that  a  corporation  was  to  be  formed  by 
McCarthy,  and  that  O'Donovan  was  going  to 
put  his  property  into  the  company.  Dwyer 
testifies  that  he  left  the  completion  of  the 
transaction  to  McCarthy.  The  fact  of  the 
former  business  relations  between  A.  J. 
Dwyer  and  McCarthy,  and  Mrs.  Dwyer  being 
McCarthy's  sister,  the  fact  that  A.  J.  Dwyer 
and  McCarthy  occupied  the  same  office  •to- 
gether, and  that  McCarthy  still  used  the 
firm  name  of  the  McCarthy  Company,  togeth- 
er with  the  other  circumstances,  tended  to 
show  that  A.  J.  Dwyer  was  In  touch  with 
the  whole  transaction,  and  to  corroborate 
O'l>onovan  in  his  testimony  to  that  effect 
When  McCarthy  found  out  that  Porter  had 
located  O'Donovan,  he  became  sufficiently  in- 
terested to  take  a  trip  to  California  to  see 
O'Donovan  In  order  to  guard  the  interests  of 
the  Dwyers,  and  he  was  again  acting  for  the 
Dwyers  when  he  brought  back  the  $1,750 
note.  Dwyer  says  McCarthy  took  it  upon 
bimself  to  get  the  note  back,  with  the  prom- 
ise from  O'Donovan  that  O'Donovan  would 
r^iburse  Dwyer  fOr  anything  that  he  would 
be  out  in  this  suit  The  proof  tends  strongly 
to  bring  home  to  A.  J.  Dwyer  knowledge  of 
the  facts  that  were  in  the  Jmowledge  4^  Mc- 
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Oarthy,  as  McCarthy  was  the  actual  agent 
of  A.  J.  Dwyer  and  Us  wife  In  Uie  purchase, 
and  his  acts  in  connection  therewith  were 
their  acts.  The  evidence  bIiowb  that  O'Don- 
ovan did  not  sell  the  pn^rty  to  Ka'the^e 
M.  Dwyer  for  $3,750.  He  did  not  agree  to 
take  notes,  but  was  to  have  $5,000  In  cash, 
and  be  did  not  consent  to  the  sale;  that  was 
forced  upon  him,  and  Oalbe  minds  did  not 
meet  on  the  attempted  purchase.  Eroi  the 
$600  which  Dwyer  admits  was  to  be  paid 
to  O'Donovan  was  not  so  paid,  and  dellv^ 
of  It  to  DwyOf's  agent,  McCarthy,  was  not 
payment  to  O'Donovan. 

{2]  The  option  was  obtained  only  fraud 
and  by  keying  O'Dtmovan  in  fear.  This 
was  done  -by  Dwyer*a  agen^  and  Dwyer  is 
chargeable  with  It,  whether  or  not  he  knew 
of  or  participated  in  It  Dwyer  cannot  he 
allowed  to  benefit  by  so  rank  a  transaction, 
known  to  and  accomplished  by  his  agent 

[3]  Contention  is  made  In  the  brief  of  de- 
fendant that  there  can  be  no  presumptiw  of 
fraud,  but  it  is  said  la  Williamson  v.  Nuth 
Faa  Lnm.  Co.,  42  Or.  160.  70  Pac.  390: 
"Frand  is  a  question  of  fact  but  need  not  be 
shown  by  poidtlve  evidence,  as  this  can  sel- 
dom be  done.  It  Is  generally  proved  by  cir- 
cumstantial evidence,  and  may  be  establish- 
ed by  inference  like  any  other  disputed 
fact"  In  the  case  of  Phipps  v.  Willis,  53 
Or.  105,  96  Pac.  868  (18  Ann.  Cas.  119),  It  is 
said:  "Nor  is  direct  and  positive  proof  es- 
sential to  the  establishment  of  fraud.  It  is 
always  permissible  to  prove  it  by  any  circum- 
stances from  which  it  may  follow  as  a  legit- 
imate inference;  this  class  of  evidence  In 
many  instances  being  the  only  proof  avail- 
able." See,  also,  Kabat  v.  Moore,  48  Or.  198, 
85  Pac.  609. 

[4]  All  that  was  done  by  McCarthy  was 
with  knowledge  of.  plsintlff 's  rights.  O'Don- 
ovan's  relations  with  the  plaintlfl  were  the 
foundation  of  McCarthy's  power  over  O'Don- 
ovan. and  bis  knowledge  thereof  affeete  the 
purchase  by  Dwyer  and  his  wife,  and  taints 
it  with  the  fraud  as  to  plaintiff  also. 

[6]  So  much  of  the  decree  of  the  circuit 
court  as  required  O'Donovan  to  convey  to 
Katherine  M.  Dwyer  the  fiats  la  California, 
and  which  relates  to  matters  that  were  not 
In  issue,  was  beyond  the  Jurisdiction  of  that 
court  and  the  decree  will  be  -modified  In  re- 
lation thereto.  The  identity  of  the  flatu 
is  not  disclosed,  nor  is  it  shown  what  amount 
of  money  was  Invested  In  them,  nor  whether 
they  are  subject  to  deferred  payments  or  to 
forfeiture  for  nonpayment 

[6]  The  conveyances  by  O'Donovan  to  Eath- 
eilne  M.  Dwyer  should  be  set  aside,  except  as 
to  lot  10,  block  2,  Collinge  addition  to  Port- 
land, because  they  were  obtained  tliroogb 
fraud  and  fear ;  but  as  Katherine  M.  Dwyer 
has  sold  said  lot  10  of  block  2  to  an  innot^nt 
purchaser,  the  title  thereto  will  not  be  dis- 
turbed. The  defendants,  the  Dwyers,  will  be 
reauired  to.reconvey  to. O'Donovan  tracts  3. 
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4,  and  15  in  flie  town  of  FlneharBt,  Glacka- 
mas  Gonntr,  Or.,  lots  7  and  8,  In  block  6, 
Peck's  addition  to  East  Fortland.  and  tbe 
northeast  quarter  of  tlie  southwest  quarter 
of  the  D.  li.  O.  of  John  Stephenson,  In  town- 
ship 3  south,  range  4  east  of  the  Willamette 
mecldian ;  that  the  defendants  A.  J.  Dwyer, 
Katherine  M.  Dwyer,  and  B.  P.  McCarthy 
account  to  O'Donovan  for  the  $875  recelTed 
by  them  for  said  lot  10,  block  2 ;  that  O'Dod- 
oran  repay  to  Katherine  M.  Dwyer  the  |3S0 
received  by  him  from  McCarthy  on  accotmt 
of  Katherine  M.  Dwyer,  and  the  fl,000  re- 
ceived by  him  on  the  $1,600  note,  less  the 
said  $875,  namely,  $475,  with  Interest  there- 
on from  October  1,  1910,  and  until  the  same 
be  repaid  It  shall  be  decreed  to  be  a  lien 
on  the  northeast  quarter  of  the  southwest 
quarter  of  the  D.  L.  C.  of  John  Stephenson, 
la  Clackamas  county. 

The  decree  of  the  circuit  court  aa  to  the 
rights  of  plaintiff  and  O'Donovan  between 
themselves,  having  been  made  upon  stlpnla- 
tton,  la  affirmed. 

(«5  Or.  281} 

DANIELS  et  al.  v.  MORRIS  et  a1. 
(Supreme  Court  of  Oregon.    March  4,  1913.) 

1.  Sales  <g  417*)— Actions  job  Bbbach— 
SurnciEMCT  or  Evidencb. 

In  an  action  for  breach  of  a  contract  to 
grow  BDd  sell  to  plaintiff  20,000  pounds  of 
prime  bops,  evidence  held  to  show  that  20,000 
xranndB  of  defendant's  crop  of  hops  were  prime. 

[Ed.  Note,— For  other  cases,  see  Salee,  Cent 
Dig.  §  1173;  Dec.  Dig.  8  417.^] 

2.  Sales  fi  177*)— Bbeach— Rsfubal  to  Ao- 

CXPT. 

Under  a  contrsct  to  ^low  and  sell  20,000 
pounds  of  prime  hops,  which  provided  that  the 
purchaser  should  have  preference  both  as  to 
quantity  and  g,nality  over  all  other  contracts 
made  as  to  sach  growth  of  hops  by  the  seller 
with  any  other  purchaaer,  where  20,000  [lounds 
of  the  seller's  crop  were  prime,  and  the  pur- 
rhnser  on  an  inspection  of  a  part  thereof  declin- 
ed them  without  injecting  to  any  partieular 
bales  and  without  giving  the  seller  an  oppor- 
tunity to  supply  others  in  place  thereof,  the 
contract  was  broken  by  the  purchaser. 

[Ed.  Note.— For  other  cases,  aee  Sales,  Oent. 
Dig.  SS  445-450 ;  Dec.  Dig.  8  177.*] 

3.  Sales  <J  71*)  —  ConTBAoiv-CoNerrBucnoii. 

Under  a  contract  for  the  sale  of  hops,  each 
bale  te  contain  "from  180  to  210  pounds  of 
bops  (5  pounds  tare  per  bale  to  be  allowed)," 
bales  weighing  v^ith  the  bale  cloth  216  pounds 
were  within  the  contract 

[£d.  Note.-— For  other  casee,  see  Sales,  Cent 
Dig.  St  189-196 ;  Dec.  Dig.  |  71.*] 

4.  Sales  (S  176*)— Bbeaoh— Refusal  to  Ac- 
cept. 

A  recovery  by  the  seller  under  a  contract 
for  the  sale  of  bops  in  bales  to  contain  from 
180  to  210  pouoda  was  not  defeated  hy  an  ex< 
cess  of  weight  la  a  few  bales,  where  the  refusal 
%o  accept  was  not  placed  on  that  ground, 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  $8  436-444;  Dec  Dig.  1  176.*] 

5.  Sales  (9  418*)  —  Bbsaoh  —  Mbasubie  or 
'  Dauages. 

Under  a  contract  to  grow  and  sell  hops  pro- 
Tiding,  that,  the  pnrehaser  should  m&k?  certain 


advances  to  the  seller,  and  tiiut  If  the  purdiaser 
should  fail  to  accept  and  pay  for  the  hope  the 
seller  should  be  entitled  to  receive  as  llijaidated 
damages  the  difference  between  thd  coottact 
price  and  the  market  value  on  a  specified  date, 
the  purchaser  by  a  refusal  to  accept  did  not 
forfeit  the  advances,  and  the  seller  was  only 
entitled  to  offset  his  liquidated  damages  ascer- 
tained as  provided  in  the  contract  against  such 


[Ed.  Not& — For  other  cases,  see  Sslea,  Gent 
Dig.  811 1174r-1201 ;  Dec;  Dig.  1  418.*] 

Appeal  from  Circuit  Court,  Yamhill  Coun- 
ty ;  Percy  R.  Kelly,  Judge. 

Actk>n  by  0.  F.  Daniels  and  another,  part- 
ners as  Daniels  &  Bishop,  against  M.  L.  Mor- 
ris and  another.  Judgment  for  plaintiffs, 
and  defendants  appeaL  Modified.  ' 

W.  T.  Slater  and  M.  E.  Pogue,  both  of 
Salem,  for  appellants.  McCain  &  Tlntim,  of 
McMinnriUe,  for  respondents. 

EAKIN,  J.  On  April  1,1910,  0.  F.  Dan- 
iels and  the  defoidants  entered  Into  a  con- 
tract by  which  the  defendants  agreed  to 
grow  and  sell  to  plaintiff  Daniels  20,000 
pounds  <^  prime  hops,  and  Daniels  agreed  to 
purchase  the  same  at  $.16  per  pound;  the 
contract  In  so  far  as  luvolved  here  being 
aa  follows:  "That  said  seller  •  *  *  does 
hereby  agree  to  sell  and  deliver  to  the  buyers 

*  •  •  tw«ity  thousand  (20,000)  pounds 
of  hops.  •  ♦  •  And  to  deliver  the  said 
hops  in  said  year  at  the  McMinnriUe  depot 

*  *  *  at  such  time  between  the  1st  and 
3lBt  days  of  October  of  said  year  as  the  buy- 
ers may  direct  Each  bale  of  said  hops  to 
contain  from  180  to  210  pounds  of  hops  (flye 
pounds  tare  per  bale  to  be  allowed),  and  are 
to  be  put  In  new  bale  cloth.  The  said  hops 
shall  be  of  prime  quality  of  even-  color,  well 
and  cleanly  picked,  and  not  broken.  And 
the  seller  further'  agrees  that  this  contract 
shall  have  preference^  both  aa  to  quantity 
and  qnallty,  over  all  other  contracts  made 
as  to  said  growth  of  hops  by  the  sellw  with 
any  other  pur<diaB6r.'  The  buyers  agree  to 
advance  to  the  seller  for  cultivation  purpose 
es  $400.00,  upon  the  signing  of  these  pres- 
ents, and  fbr  picking  purposes,  oa  or  about 
the  first  day  of  S^t^beq  of  sajd  year  to  en- 
able the  sdler  to  harvest  sidd  crop  of  haga, 
and  to  prepare  the  same  for  market  In  tiie 
manner  In  which  the  sell^  agrees  to  harvest 
and  prepare  the  same,  the  sum  of  5  cents 
per  pound  at  th^  <^ce.  *  *  .  *  And  upon 
the  dellvary  and  acceptance  of  said  bops  the 
buyers  will  pay  la  current  funds  of  the  Unit- 
ed States  or  their  equlvalwt  9  cents,  the 
balance  due  on  said  hops  at  16  cents  pet 
pound,  that  b^hig  the  agreed  price  for  said 
hops,  and  all,  mon^  advanced  for  the  pur- 
poses aforesaid,  with  per  cent  Inter- 
est to  be  deducted  from  the  purchase  price 
of  said  hops.  *  *  *  It  Is  further  agreed 
that  if  the  seller  should  s^l  said  hops,  or 
any  part  thereof,  in  violation  of  the  terms  of 
this  agreement  to  an^  other  person  or  per- 
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aomi  or  refoae  to  deUver  the  same  to  the  buy- 
era,  as  herein  agreed^  or  otherwise  fall  to 
perform  the  terms  and  conditions  of  this  con- 
tract, to  be  kept  and  performed  by  him,  the 
buyers  not  being  in  default.  In  the  terms  and 
conditions  to  be  by  them  kept  and  performed, 
the  buyers  shall  he  entitled  to  receive^  in  ad- 
dition to  all  advances  made  and  Interest 
thereon;  *  *  *  and  should  the  buyers 
fall  on  their  part  to  accept  and  pay  for  the 
hops  herein  agreed  to  be  sold,  the  seller  not 
being  in  default  In  the  terms  and  conditions 
to  be  by  him  kept  and  performed,  the  seller 
shall  be  entitled  to  receive  as  liquidated  and 
.ascertained  dahiages  for  such  breach  on  the 
part  of  the  buyers,  the  difference  between 
the  contract  price  of  said  hops,  as  herein 
specified,  and  the  market  value  of  the  kind 
and  quality  in  this  contract  mentioned  at 
McMlnnrllle,  Yamhill  county,  Oregon,  on  the 
31st  day  of  October,  1910." 

Daniels  thereafter  assigned  the  contract  to 
Daniels  &  Bishop,  these  plaintiffs.  I)efend- 
ants  raised  about  31,000  pounds  of  hops,  and 
cured  and  baled  them,  mmountlng  to  155 
bales  in  alL  PlalntUfs  advanced  to  defend- 
ants under  the  terms  of  the  contract  $1,676.- 
32.  On  October  8th  defendant  had  delivered 
In  the  warehouse  at  the  depot,  in  McMlnn- 
vUle,  95  bales  of  hops,  containing  about  20,- 
000  pounds,  and  that  on  that  day  defendants 
tendered  to  plaintiffs  the  said  95  bales,  which 
plaintiffs  examined,  and  pronounced  the  hops 
damp  and  not  properly  dried.  When  plain- 
tiffs first  declined  to  receive  the  hops,  and 
said  that  they  were  slack  dried,  defendant 
took  21  bales  thereof  back  to  the  dryer,  and 
rediied  them,  which  resulted,  to  some  extent, 
Id  breaking  up  the  hops.  The  Morrises  tes- 
tified that  when  they  opened  up  the  bales 
they  Were  found  to  be  well  dried,  and  further 
admit  that  about  S  bales  of  the  last  picking 
Were  ont  of  color,  and -not  prime  hops.  Wit- 
nesses who  fdentlfled  the  classification  made 
by  them  show  that  the  objectionable  hops  were 
hiostly  ttiose  redrled,  because  badly  broken 
np,  and  the  6  bales  of  tb^  last  picking,  which 
were  not  of  good  color.  At  that  time  plain- 
tiffs gave  d^endants  notice  that  they  would 
not  acc^t  the  hopa  and  demanded  the  repay- 
ment of  the  advances  made.  Before  October 
20th,  defendants  delivered  21  additional  bales 
at  the  warehouse,  and  on  the  22d,  that  many 
more,  making  137  bales  In  all;  and  tlw  bal- 
ance of  the  crop,  namely,  18  bale^  was  de- 
posited In  the  warehouse  on  the  27th  of  Oc- 
tober. The  hops  were  relnspected  by  plaln- 
tlffs  m  October  20th,  and  again  refused  by 
them.  Prior  to  October  the  price  of  hops 
had  gone  down  to  14  cents  or  less,  so  that 
at  the  time  the  hops  were  tendered,  <ni  Oc- 
tober 8th,  plaintiffs  were  anxious  to  be  re- 
lieved from  taking  the  hops.  They  made 
little  ohjectlon  to  the  hops  except  that  they 
were  slack  dried.  T^iey  did  not  discard  any 
particular  bales,  that  defendants  might  have 
them,  tested  or  reidai^  them  With  good  ones, 


but  In  general  terms  said  tbt^  woidd  not 
accept  the  hops;  and  Guey  bring  several 
other  witnesses  who  corroborate  them  in 
their  statement  that  many  of  the  hops  were 
8|ack  dried,  although  some  of  these  witnesses 
did  not  corroborate  them  altogether. 

[1]  W.  C.  Miller,  a  witness  for  plaintiffs, 
took  four  samples  from  the  hops,  one  of 
which  represented  a  prime  hop,  two  of  them 
were  medium,  and  one  a  call,  and  says  that 
the  drying  was  all  right  in  the  medium  hops ; 
that  they  were  well  dried ;  and  that  the  coll 
hop  evidently  had  been  redrled,  anyhow  it 
was  dried  too  much.  Weldner,  a  witness  for 
plaintiffs,  first  bad  four  samples  furnished 
him  by  the  Morrises.  Afterwards  he  drew 
10  or  12  samples  himself,  and  he  classed 
some  of  them  as  good  prime,  and  except  the 
21  bales  redrled,  and  one  other,  as  prime, 
or  better  than  prime.  He  offered  to  buy 
them,  but  plaintiffs  told  him  they  had  a  lien 
on  them,  so  he  declined  them  on  that  account 
Frank  Johnson,  a  member  of  the  firm  of  J. 
W.  Seavey  Hop  Company,  of  Portland,  was 
a  witness  called  by  plalntUfs,  and  says  that 
he  was  sent  samples  of  the  hops  by  the  de- 
fendants, and  that  on  October  20th  he  wrote 
a  letter  grading  the  hops,  classi^ng  sam- 
ples 7-87,  121,  and  124  (referring  to  the 
numbers  of  the  bales  from  which  sanfples 
were  taken)  as  prime,  and  four  samples  as 
less  than  prime.  Later  he  examined  the  bops 
himself,  and  graded  90  bales  as  prime,  and 
43  others  as  containing  no  slack  hops.  He 
purchased  the  hops,  and  sold  27,000  pounds 
of  them  on  sample  as  prime.  The  redrled 
hops  were  In  bales  numbered  from  135  to 
and  Including  1S5.  Evans,  a  witness  for 
plaintiffs,  says  he  took  five  samples,  one  rep- 
resenting the  21-bale  lot  (redrled),  one 
resenting  the  6  bales  of  the  late  picking,  and 
three  reprinting  129  bales,  the  balance  of 
the  crop,  and  sent  them  to  Mlschler,  at  Au- 
rora. From  samples  sent  him  by  Morris,  wit- 
ness classed  three  of  the  samples,  one  as  rep- 
resenting prime  hops,  one  broken  as  though 
redrled,  and  the  other  very  slack.  The 
samples  exhibited  by  Morris  were  evidently 
drawn  from  the  same  classes  as  those  taken 
by  himself,  namely,  from  the  21  bales  of  re- 
drled hops,  from  the  5  bales  of  Uie  last  pick- 
ing, and  from  the  129  bales,  the  balance  of 
the  crop.  Therefore  the  sample  he  pronounc- 
ed prime  nndoubtedly  r^raented  the  129 
bales.  In  speaking  ctf  die  samples  he  drew 
he  sa^  that  judging  by  the  lot  he  would 
not  pronounce  them  prime.  One  of  the  sam- 
ples he  drew  represented  prime  hops;  of  the 
other  two,  one  was  very  much  broken  up,  ts 
though  redrled,  the  oth^  very  slack.  MlstA- 
ler,  referring  to  the  same  samples,  says  the 
one  representing  the  21  bales  of  redrled  hops, 
of  course,  was  broken  considerably ;  Oiat  the 
five  bales  were  a  little  sUufk ;  and  tha^  of  the 
three  samples  representing  the  120  bales,  one 
was  prime,  and  the  other  two  dried  ennucb, 
but  9lC  colOT. 
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TtM»  oantact  for  hajm  ot  prime  onal- 
it7,  even  color,  cleanly  pltfteO,  and  not  brok- 
en. Plaintiff  Daniels  and  other  witnesses 
trailed  b7  {dalntUb,  In  describing  or  defining 
hope  of  prime  quality,  say  It  is  a  bop  that  is 
cured  properly,  i^ked  cleanly,  dried  enough 
so  aa  to  keep,  and  not  OTerdrled.  Th^  de- 
scribe eboice  hope  in  practically  tbe  same 
terms,  and.  In  dlstlngnlBhing  between  prime 
hops  and  <^lce,  Oiey  were  not  able  to  name 
any  differraitlal  feature ;  but  we  understand 
from  their  ^orts  to  describe  them  that 
diotce  bops  are  tkopB  a  little  cleaner  picked, 
a  Uttle  better  dried,  without  being  too  much 
dried,  and  of  a  little  better  color  than  prime 
tafHia-  In  other  words,  it  depends  upon  the 
opinlm  of  the  person  Swigbig,  rather  than  on 
any  accurately  d^nable  conditions.  If  bops 
are  fiairly  well  dried,  fairly  cleanly  picked, 
and  of  good  color,  one  expert  can  consistent- 
ly pronounce  them  prime  while  another  may 
pronounce  them  less  than  prime ;  and  so  also 
aa  to  <di(^oe  hops.  Opinions  differ.  If  a  buy- 
er Is  under  contract  to  buy  prime  hops  and 
wishes  to  avoid  bis  contract,  It  is  not  diffi- 
cult to  claim  the  hops  as  less  than  prime  and 
to  get  his  friends  to  agree  with  him.  If  he 
wants  the  hops,  he  will  accept  them  if  they 
are  approximately  prime,  without  objection. 
So  there  is  no  exact  line  of  demarcation  be- 
tween  medinm  and  prime  hope  that  can  be 
accurately  defined  or  drawn.  The  outcome 
of  these  hop  contracts  between  tbe  bop  buy- 
ers and  farmers,  as  to  either  the  buyer  or 
the  farmer,  Is  almost 'a  pure  chance.  There 
is  an  absence  of  all  the  means  of  calculating 
the  results.  The  demand  and  price  for  bops 
are  subject  to  sudden  and  extreme  fluctua- 
tion without  apparent  reason;  and,  when  a 
person  makes  such  a  contract,  be  cannot  ex- 
pect the  courts  to  show  him  leniency  because 
of  its  hardships  when  the  price  Is  adverse  to 
him.  Both  parties  take  the  (Hiance.  and 
flhonid  abide  1^  tbe  result 

If  defendants'  bops  did  not  fill  the  con- 
tract, he  has  no  remedy,  but.  If  they  did, 
plaintiff  must  meet  the  terms  of  the  contract; 
and  the  only  question  Is:  Did  the  hops  meet 
the  terms  of  the  contract?  The  principal 
ground  of  plaintiffs*  objection  made  at  the 
time  of  tbe  Inspection  of  the  hops  was  that 
they  were  not  properly  dried.  There  were 
four  expert  witnesses  besides  Miller  and  the 
defendants  themselves,  who  testify  that  most 
of  the  hojw  were  properly  dried.  Evans'  tes- 
timony is  practically  to  tbe  same  effect,  at 
least  so  far  as  the  drying  is  concerned. 
Stout  and  Fletcher,  witnesses  for  the  plaln- 
tiffs,  saw  only  samples  shown  them  by  Dan- 
iels, and  there  is  no  indication  from  which 
liales  the  samples  were  taken,  nor  that  they 
were  representative  of  tbe  129  bales,  or  any 
part  thereof.  Dorcas'  examination  was  su- 
perfldal  and  casual.  It  was  not  shown  from 
what  bales  samples  classed  by  Miller  were 
taken,  or  that  th^  were  representative  of 
the  lot  Ttie  only  fiiult  Weidnor  finds,  was 


that  tbev  were  of  mixed  color  aod  tbe  h<qw 
broken.  His  samples,  therefore,  must  have 
been  from  tbe  redried  hope,  or  trom  the  last 
pitting. 

m  We  are  conriiioed  from  Hie  iweponder*  , 
anoe  of  the  evidence  tbat  20,000  pounds  of 
the  hops  were  prime.  The  contract  proTides 
that  the  plaintiff  shall  hare  preCerence  both 
as  to  the  quantity  and  quality  over  all  oth- 
er  oontracts  made  as  to  saSd  growth  of  hoi« 
by  the  seller  with  any  other  pnrdiaser. 
Thus,  If  there  were  in  the  81,000  pounds  of 
hops  harvested  by  defendants  20,000  pounds 
that  were  prime,  plalntltEi  were  to  have  the 
right  to  select  them  from  the  whole  crop. 
The  oonduet  of  plaintiffs  would  not  Indiksate 
a  desire  to  select  20,000  pounds  thw^rom 
if  that  many  were  prime,  but  on  an  inspec- 
tion of  a  part  thereof  declined  thm  without 
objecting  to  any  sperial  bales,  and  without 
giving  defendants  an  opportunity  to  supply 
others  in  place  of  the  defective  ones. 

[i,  4]  Objection  Is  now  made  that  some  of 
the  bales  weighed  more  than  210  pounds 
each.  Tbe  contract  provides:  "Eadi  bale 
of  said  bops  to  contain  from  ISO  to  210 
pounds  of  hops  (5  pounds  tare  per  bale  to  be 
allowed)."  Therefore  tbe  weight  of  the  bale 
with-  the  bale  cloth  may  be  215  pounds,  and 
be  within  tbe  contract  We  may  infer  that 
tbe  06  bales  delivered  prior  to  October  8th 
were  delivered  in  the  order  of  their  numbers, 
and  therefore  numbered  from  1  to  05,  as 
that  was  apparently  the  order  in  which  they 
were  baled  and  weighed;  and  of  those  so 
numbered  there  were  but  9  tbat  weighed  over 
215  pount^  gross,  and  none  exceeded  220 
pounds.  Daniels  In  bis  testimony  says  that  - 
it  was  claimed  by  Mr.  Morris  that  there 
were  20.000  pounds  In  tbe  95  bales,  and  that 
that  would  make  an  average  of  more  than 
240  pounds  to  the  bale.  Tbia  Is  error  on  the 
part  of  the  witness.  20,000  pounds  in  06 
bales  would  average  Just  210.5  pounds  to  the 
bale.  Neither  was  this  objection  made  when 
the  hops  were  rejected,  and  tbe  excess  of 
weight  In  a  few  of  the  bales  Is  immaterial 
in  this  case. 

[6]  It  Is  contended  by  the  defendant  that 
the  plaintiffs'  refusal  to  take  the  bops  was 
an  abandonment  of  the  contract,  and  there- 
fore a  forfeiture  of  the  advances  made ;  but 
the  damages  for  breach  of  the  contract  by 
plaintiffs  Is  fixed  by  the  contract,  namely: 
"The  seller  shall  be  entitled  to  receive  as 
liquidated  and  ascertained  damages  for  such 
breach  on  tbe  part  of  tbe  buyers,  the  differ* 
ence  between  tbe  contract  price  of  said  bops 
as  herein  spsdfled,  and  the  market  value 
•  •  •  on  the  31st  day  of  October,  lOlOt" 
This,  we  think,  Is  Intended  to  cover  all  for- 
feitures and  damages,  and  that  defendants 
must  account  tat  the  advances  received  by 
them  and  offset  the  same  against  the  damag- 
es in  the  contract  prorided  for.  It'  Is  dlfil- 
cult  to  determine  vhat  the  market  value  of 
prime  hops  was  on  October  Slst,  as  there 
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were  not  manj  rales  hi  Oat  montlL  Some 
Of  Uie  bnyere  teatlfled  that  tbe  market  price 
on  tbe  Slat  was  14  cents ;  but  no  sales  were 
made  or  offers  of  tbat  price  so  there  Is  no 
Indication  that  defendants  could  lure  real- 
ised 14  cents.  We  tblnk  tbe  prepouderance 
of  the  evidence  establishes  tbe  price  on  Oc- 
tober Slat  at  13  cents,  and  we  bo  fin^  mak- 
ing the  defendants'  loss  $600,  which  deduct- 
ed firom  the  |1,576^,  pins  tbe  interest^ 
leaves  $1,001.91,  for  which  amount,  wltb  In- 
terest from  tbe  81st  day  of  October  at  7  per 
cent,  per  annum,  plaintiff  Is  entitled  to  Jndff- 
ment  and  decree  of  toreclosore. 

The  decree  of  the  drcoit  court  will  be 
modified  accordingly. 


<M  Or.  SK) 

TAZWELL  V.  DATIS. 
(Supreme  Court  of  Oregon.    March  4,  1918.) 

1.  Elections  (i  269*)— Cohtest— Statutobt 
Pbovisions. 

The  powers  and  mode  of  procedure  of  the 
court  in  an  election  contest  must  be  ascertain- 
ed from  tbe  statute  authorizing  the  proceeding ; 
the  determinatioo  of  an  election  contest  being 
a  judicial  function  only  so  far  as  authorised 
by  statute. 

[Ed.  Note.— For  other  cases,  see  Elections, 
C«nt  Dig.  8S  246,  246 ;  Dec  Dig.  $  269.?] 

2,  EtBCriOIfS  <i  278*)--CONTK8T— Statutobt 
Pbo  visions. 

I*.  O.  L.  S  3422,  provides  that  the  county 
clerk,  immediately  after  making  an  abstract 
votes  in  bis  county,  shall  make  a  copy  thereof 
and  transmit  it  to  the  Secretary  of  State,  who. 
in  the  presence  of  the  Governor,  shall,  within 
30  days'  after  the  election,  and  qooner  if  all 
fhe  returns  be  received,  canvass  the  votes,  and 
that  the  Governor  shall  grant  a  certificate  of 
election  to  the  person  elected  and  iekuG  a  proc- 
lamation declaring  his  election.  Section  3524 
i>rovideB  that  actions  to  contest  tbe  right  of 
any  person  declared  elected  must  be  commenc- 
ed within  40  days  after  tbe  return  day  of  the 
election,  unless  based  on  an  illegal  payment  of 
money  or  other  valuable  thing.  Held,  that  a 
contest  commenced  prior  to  the  canvass  by  the 
Secretary  of  State,  and  before  tbe  certificate 
of  election  had  been  granted  to  either  candi- 
date, wag  premature. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  8S  268-262 ;  Dee.  Dig.  |  278.*] 
a  Elections  (f  270*)— CoNTBSfr-STATUTonT 

Pbovisions. 

L.  O.  L.  §  3426  et  seq.,  authorizes  proceed- 
ings to  contest  an  election  to  any  county,  dis- 
trkt,  or  precinct  office.  Section  3529,  which 
was  imrt  of  the  Corrupt  Practices  Act  of  1909 
(Laws  1900,  p.  33,  §  46),  provides  that  any 
elector  of  the  state,  or  of  any  political  or  mu- 
nioipal  division  thereof,  may  contest  the  right 
of  any  person  to  any  nomination  or  office  for 
which  be  has  the  right  to  vote,  on  the  ground 
of  deliberate,  gerioos,  and  material  violation 
of  any  of  the  prorlrions  of  that  act,  or  of  any 
Other  provisions  of  the  law  relating  to  nomina- 
tions or  elections,  when  the  person  whose  r^ht 
is  contested  was  not  eligible  to  .such  office,  or 
on  account  of  illegal  votes,  or  an  erroneous  or 
fraudulent  count  or  canvass  thereof.  ScH, 
that  an  elector  may  contest  the  election  of  a 
person  to  the  office  of  circuit  judge  under  boo- 
tion  36^,  although  that  office  is  neither  a 
county,  district,  nor  precinct  office. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  $  247 ;  Dec.  Dig.  §  270.*] 
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4.  EucnoNB  a  285*)— ObwTBflr— Puamwo— 

Petition. 

A  petition  In  an  election  cootest  alleging 
that  the  board  of  canvassers  of  an  election  re- 
turned that  contestee  received  10,793  votes  for 
an  office,  and  tbe  contestant  10,665,  that  tbe 
clerks  and  judges  of  191  precincts  named  made 
a  false  and  erroneous  count,  that  contestant 
was  informed  and  believed  tbat  260  or  more 
votes  were  counted  for  the  contestee  more  ^an 
were  voted  for  him,  and  that  they  failed  to 
count  a  large  number  cast  in  favor  of  con- 
testant, and  tbat  contestant  was  informed  and 
believed  that  10,543  votes,  and  no  more,  were 
cast  for  the  contestee,  and  10,915  or  more  for 
the  contestant,  but  uot  planting  out  in  which 
of  the  precincts  named  the  errors  occurred,  by 
what  judges  or  clerks  they  were  made,  or 
whether  they  were  Intentional,  and,  while  al- 
leging that  the  count  was  fraudulent,  not  set- 
ting forth  any  facts  constituting  fraud,  was 
insufficient,  because  indefinite  and  failing  to 
state  any  traversable  facts. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  iS  266-277;  Dec  Dig.  {  285.*] 

5.  Elections   (|  286*)— Contest— Pi^dino 
—Petition. 

A  petition  in  an  election  contest,  alleging 
tbat  illegal,  spurious,  and  void  ballots  were 
cast,  which  were  erroneously  and  illegally 
counted,  in  that  there  were  various  illegal 
marks  of  Identification  and  erasures  made  upon 
the  ballots  by  the  voters,  so  that  they  could  be 
readily  identified,  but  not  alleging  in  what  par- 
ticular precincts  they  were  cast,  the  character 
of  the  marks,  or  whether  they  were  accidental 
or  intentional,  or  how  many  ballots  contained 
illegal  marks,  and  how  many  erasures,  was  In- 
sufficient; the  allegation  that  the  niarks  were 
illegal  being  a  mere  condnslon. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  $1  266-277;  Dec.  Dig.  f  28S.*} 

6.  Electionb  (5  194*)— VoTisa  bt  BALtor— 
Mabkino  Ballots. 

Under  L.  O.  L.  8  3412,  prohibiting  electors 
from  placing  on  their  ballots  any  distinguish- 
ing mark  whereby  they  may  be  identified,  a 
mark  which  the  elector  has  a  legal  right  to 
place  on  the  ballot,  and  which  is  necessary  to 
indicate  bis  choice,  does  not  vitiate  the  ballot 
although  it  might  dlstiognish  it  from  others 
and  afford  a  means  of  Identifying  the  votw. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  $|  166,  167;  Dec.  Dig.  i  IM.*} 

7.  ELECnORS  0  285*)-O01ITES!n— PIUDUIO 

—Petition. 

Under  L.  O.  U  !  8463,  providing  that 
where  an  elector  has  ' not  registered  in  toe  pre- 
cinct in  which  he  applies  to  vote,  be  shall  be 
considered  as  challenged,  and  required  to  sub- 
scribe and  swear  to  the  blank  A,  prescribed  hy 
section  3449,  and  to  procure  six  freeholders  to 
take  tbe  oath  therein  provided  that  they  are 
acquainted  with  the  elector  and  believe  the 
Btatementfl  made  in  his  oath  are  true,  that  for 
this  purpose  judges  of  election  may  administer 
oaths,  and  that  in  cities  having  a  population  of 
5,000  or  more  tbe  elector  and  the  freeholders 
must  take  the  oath  before  the  judges  of  election 
in  the  precinct  and  at  the  time  the  elector  of- 
fers to  vote,  a  petition  in  an  election  contest 
alleging  that  In  19  precincts  named  votes  were 
illegally  and  erroneously  counted,  for  the  rea- 
son that' the  electors  were  not  registered,  and 
made  no  oath  before  any  judge  of  the  election 
as  to  their  quallficatiohs,  but  not  giving  a  list 
of  the  number  of  illegal  votes,  or  the  names 
of  the  voters,  or  alleging  that  they  lacked  the 
constitutional  qualifications,  tiiat  the  oath 
was  not  administered  by  clerks  of  the  election 
acting  as  notaries  public,  or  that  tbe  precincts 
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tuunad  mn  wlChln  a  dtr  of  8^000  ov  more,  wu 
insoffldttftt 

{Ed.  Note.— For  other  casei,  see  Elections^ 
Cent.  Die  II  266-277;  Dec  Dig.  S  286.*] 

8.  Xiucmns  (f  227*)  —  Conduct  or  Buo- 

TXONB—lBBKOUi.ABnuB— Effect. 

Qualified  elector^  whose  ballots  have  been 
rec^ved  and  counted,  should  not  be  disfran- 
ohiaed  because  judges  of  election,  b;  reason  of 
an  error  in  judgment,  have  not  followed  the 
forrect  procedure,  vhere  the  real  purpose  oi 
the  law  has  been  attained,  and  only  qualified 
voters  have  .voted. 

[Bd.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig,  il  197-200;  Dec.  Dig.  }  227.*] 

u.  ExjBonoife  ({  285*)— Comm^PLSADiNa 

— PXTXTIOIT. 

Spedficatkms  of  mere  irregularities  not 
affecting  the  reanlt  of  the  election,  in  a  petition 
in  an  electloii  contest,  shoald  be  strlclien  out 

on  motion. 

[Bd.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  il  266-277;  Dec  Dig.  1  285.*] 

la  EUBCnOSB  (I  291*)  — COBrXBST  — BUBDBff 

or  PaooF. 

When  an  elector  is  permitted  to  deposit 
his  ballot  the  presumption  is  in  favor  of  the 
legality  of  the  vote :  and  the  burden  is  on  the 
atacking  party  to  now  lack  of  qnalifleation  or 
a  forfettue  of  tte  Totu*s  right 

(Sd.  Note.— For  othet  cases,  see  Blectiona, 
Cent  Dig.  1  286j  Dec  DigrfSftl.*] 

IL  ELKCnoHB  U  291*)  —  COMTEST  ^  BUBDEK 
OF  PBOOF. 

Where  an  election  is  contested  on  the 
Kround  of  illegal  votiDg,  the  contestant  has  the 
barden  <tf  proviu,  not  only  that  illegal  votes 
were  cast  in  sufficient  number  to  change  the 
resnl^  bnt  by  whom  and  for  whom  they  were 
cast. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  286 ;  Dec.  Dig.  {  291.*] 

12.  ELZonoNS  (i  308*)— Contebt-Reviiw. 
The  Corrupt  Practices  Act  of  1909  (Laws 

1909.  p.  IS;  U  O.  L.  §  3486  et  seq.),  being  fuU 
and  complete  in  itself,  and  neither  authorizing 
appeals  In  contests  thereunder,  nor  referring  to 
former  provi^ons  tot  appeals  in  election  coa- 
testa,  no  appeal  fn  a  contest  under  that  act  is 
authorised. 

[Eld.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  tS  317-332;  Dec  Dig.  |  305.*] 

13.  Elections  (|  809*)— Coimav— Bivibw— 
"Civil.  Case.'* 

A  contested  election  proceeding  Is  not  a 
"civil  case,"  within  statutes  authorizing  ap- 
peals from  jud^enta  In  civil  cases. 

[Ed.  Note.— F'>r  other  cases,  see  Elections, 
Cent  Dig.  Is  317-332;  Dec  Dig.  S  805.* 

For  otber  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  11B3-1193 ;  toL  8.  p.  7603.] 

Appeal  from  Circuit  Court,  Multnomah 
County:  Robert  O;  Morrow,  Judge. 

Election  contest  by  George  Tazwell  against 
George  N.  Davis.  From  an  order  dismissing 
the  petition  and  quashing  the  proceeding, 
the  contestant  appeals.  Proceeding  dis- 
missed. 

Tlilfl  i«  a  special  proceeding  to  contest  the 
rl^t  of  defendant  to  the  office  ot  drcutt 
judge  of  department  No.  4  of  the  circuit 
court  of  the  state  of  Or^on  for  the  Fourth 
JwUdal  district,  comprising  Hnltnomah  coun- 
ty. The  trial  court  sustained  a  motion  to 
qnaeb  tbe  proceeding,  and  dismissed  the 
peOtlon.  The  contestant  appeals.  The  elec- 


tion was  held  on  the  9th  day  of  November, 
1912,  at  which  Qeo^e  Tazwell,'  contestant, 
and  George  N.  Davis,  contested  were  candi- 
dates for  the  office  of  circuit  judge.  On  the 
Slat  day  of  that  month  contestant  filed  a 
petition  for  a  recoont  of  the  ballots,  and  a 
notice  of  contest,  naming  tbe  date  for  the 
hearing  of  the  contest  aa  December  6,  1912. 
The  petition  and  notice  were  amended  on 
November  30,  1912.  Conteatee  moved  to 
quash,  fat  the  reason  that  tbe  court  had  no 
jurisdiction  to  try  the  proceeding. 

Henry  St  Bayner,  of  Portland  (Bradley 
A.  Ewers,  of  Portland,  on  the  brief),  for  ap- 
pellant A.  E.  dark,  of  Portland,  for  re- 
spondent. 

BEAN,  J.  (after  stating  the  facts  as 
above).  [1]  In  tbe  absence  of  any  statutory 
proceeding,  the  only  remedy  in  the  natur? 
of  a  contest  known  to  tbe  common  law  Is 
quo  warranto,  or,  in  modem  times,  an  ac- 
tion In  the  natnre  of  quo  warranto.  The  de- 
termination of  an  election  contest  is  a  judi- 
cial function  only  so  far  as  authorized  by 
the  statute.  The  court  exercising  the  juris- 
diction does  not  proceed  according  to  the 
course  of  the  common  law,  but  must  resort 
to  the  statute  alone  to  ascertain  Its  powers 
and  mode  of  procedar&  19  Cyc.  394 ;  Brad- 
burn  T.  Wasco  County,  69  Or.  939,  941,  100 
Pac.  1018 ;  Marsdffli  v.  Harlocker,  48  Or*  90, 
86  Pac.  328,  120  Am.  St  R^.  786;  Llnegar 
T.  Blttenhouee,  94  111.  208,  213. 

The  questions  for  consideration  raised  by 
the  motion  to  quash  are:  (1)  Has  the  court 
jurisdiction  of  the  subject-matter  of  a  con- 
test of  election  of  the  office  of  circuit  judge? 
(2)  Does  the  petition  state  facts  sufficient  to 
constitute  a  cause  of  contest  of  the  office  In 
question,  and  Invest  the  court  with  juria- 
dlctlon  of  the  subject-matter? 

[2]  We  vrlll  notice  some  of  the  provisions 
of  the  election  laws  of  this  state.  Se<Hloa 
8422.  li.  O.  L.,  provides  that  the  county 
clerk,  Immediately  after  making  the  abstract 
of  votes  given  in  Ms  county,  shall  make  a 
copy  of  each  of  said  abstracts,  and  transmit 
it  to  the  Secretary  of  State,  and  it  shall  be 
tbe  dnty  of  tJie  Secretary  of  Statet  in  Uie 
presoice  of  the  Governor,  to  proceed  within 
30  days  after  the  election,  and  sooner  If  all 
the  returns  be  received,  to  canvass  the  votes 
given  for  different  officers,  -including  Judges 
of  the  circuit  court  and  district  attorneys; 
and  tbe  Governor  shall  grant  a  certificate  of 
election  to  the  person  haying  the  highest 
number  of  votes,  and  shall  also  Issue  a  proc- 
lamation declaring  the  election  of  sudi  per- 
son. Official  canvass  of  the  returns  of  the 
election  of  November  9,  1912,  was  made  in 
conformanoe  with  tbe  above  section  Novem- 
ber 29,  1912. 

Section  8924,  U  O.  L.,  directs  that  any  ac- 
tion to  contest  the  rl^t  of  any  person  de- 
clared elected  to  an  office,  unless  a  different 
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time  be  stated,  iaust  be  commenced  within 
40  days  after  tbe  retarn  day  ot  the  election^ 
DDless  tbe  ground  of  audi  an  action  Is  for 
the  Illegal  payment  of  money  or  otber  ral- 
nable  thing.  It  is  held  that  the  return  day 
mentioned  In  this  section  la  the  day  on 
which  the  canvass  b^ns,  or  after  tbe  of- 
flclal  declaration  of  tbe  result  16  Cyc.  400 ; 
Carlson  t.  Burt,  111  Cal.  129.  43  Pac.  583; 
CarbiB  T.  Dale^  23  Utah.  463,  6S  Pac.  204; 
Broaddoa  t.  Mason,  95  Ky.  4Zi^  26  8.  W. 
1060. 

Until  the  Tote  has  been  canvaased  and  the 
certificate  has  been  issued  by  the  proper  of- 
ficer, no  cause  can  arise  for  a  contested  elec* 
tlon,  because  until  that  time  It  cannot  he 
known  who  Is  offldatly  declared  elected. 
Barnes  t.  Oottschalk,  S  Mo.  App.  111.  An 
election  contest  is  a  statutory  proceeding  to 
obtain  a  recanvass  of  the  rotes  cast  at  an 
election,  as  the  reanlt  of  which  some  person 
has  been  declared  elected;  and,  where  the 
court  finds  that  no  one  has  been  declared 
elected,  it  has  no  jurisdiction  of  the  con- 
teat,  and  cannot  de(^re  the-ctrnteatant  ^ect* 
ed.  15  Cye  408;  Austin  t.  Dick,  100  Oal. 
199,  34  Pac.  6S5.  This  contest  in  the  case 
at  bar,  having  been  Initiated  November  21, 
1912,  prior  to  the  time  of  the  official  canvass 
of  the  rotes  by  the  Secretary  ct  State,  and 
before  a  certificate  of  election  had  been 
granted  to  either  candidate,  was  premature; 
Brtdently.  aa  the  Foarth  Judicial  district 
comprises  but  one  county,'  the  contestant  re- 
fers in  his  petition  to  tbe  returns  made  by 
the  county  clerk.  We  will  pass  this  point, 
however,  and  will  examine  some  of  the  other 
questions  presented,  on  account  of  the  im- 
portance of  the  matter  involved. 

[91  The  petition  follows  tbe  form  prescrib- 
ed in  section  8S87,  L.  O.  li.  It  Is  malntalqed 
by  contestant  that  the  proceeding  la  author* 
ized  by  chapter  8,  p.  IS,  of  the  Laws  of 
1900,  popularly  known  as  the  Cormpt  Prac- 
tices Act,  being  section  8486  et-seg.,  L.  O.  L. 

Section  3629,  L;  O.  L.,  is  as  follows:  "Any 
Sector  of  tbe  state,  or  of  any  political  or 
manlclpal  division  thereof,  may  contest  tbe 
right  of  any  person  to  any  nomination  or  of- 
fice for  which  such  elector  has  the  right  to 
vote,  for  any  of  the  following  causes:  1. 
On  the  ground  of  deliberate,  serious  and  ma- 
terial violation  of  any  of  the  provisions  of 
this  act,  or  of  any  other  provisions  of  the 
law  relating  to  nominations  or  elections.  2. 
When  the  person  whose  right  was  contested 
waa  not,  at  the  time  of  tbe  election,  eligible 
to  B0(A  office.  S.  On  acoonnt  of  illegal  votes, 
or  an  erroneous  or  (randuloit  count  or  can- 
vass of  votes." 

Section  8526  directs  that  an  action  or  pro- 
oeedliv  to  annul  and  set  aside  the  election  of 
any  person  declared  elected  to  an  office  must 
bb  made  or  filled  in  the  circuit  court  of  the 
county  In  which  the  certificate  of  his  non>> 
htatlon  as  a  candidate  for  tbe  ofilce  to  wbldi 
be  is  declared  nominnted  or  elected  la  filed, 
sr  In  wbi(^  tbe  Incumbent  residea. 


Section  8681  ehActi  that,  when  ttas  ne^ 
tlon  of  illegal  votes  la  allied  as  «  eanae 
of  contest,  It  shall  be  snffldoit  to  state  gen- 
mlly  that  In  one  or  more  apedfled  votlnc 
precincts  iU^al  votes  wm  given  to  th*  per- 
son whose  nomination  or  election  la  eontaat* 
ed,  which,  if  taken  from  him,  win  reduce 
the  numbor  ot  his  legal  votes  b^ow  the  nam- 
ber  of  legal  votes  given  to  some  other  ptf^ 
son  Cor  the  same  office;  bat  no  testlnHmy 
shall  be  received  of  any  illegal  votes,  unless 
the  party  contesting  such  Section  deliver  to 
the  oi^oatte  party,  at  least  three  days  befin* 
such  trial,  a  writtisn  Ust  of  the  number  of 
lll^al  votes,  and  hj  whom  given,  which  be 
Intends  to  inove  on  such  trlaL  Thla  provt- 
gton  shall  not  prevent  the  contestant  from 
ofFerlng  evidence  of  Ul^l  votes  not  Indnd- 
ed  In  each  statement,  If  he  did  not  know, 
and  by  reasonable  diHgence  was  unable  to 
learn,  of  sndi  additional  llk^  votes,  and 
by  whom  they  were  glvwi,  btfwe  dellvwing 
such  written  Ust 

Section  8532  provldea,,  among  other  things, 
that  any  petltUm  cmtesting  the  ri^t  of  any 
person  to  a  nomination  or  election  shall  set 
forth  the  name  of  every  person  whose  nom- 
1  nation  is  contested,  and  tbe  grounda  of  the 
contest,  and  shall  not  thereafter  be  amend- 
ed, except  by  leave  of  the  cowt;  that  oo  the 
filing  of  any  sudt  potion  tbe  clerk  shall 
immediately  notify  the  judge  of  the  court 
and  issue  a  citation  to  the  persons  whose 
nomination  or  office  la  contested,  citing  them 
to  appear  and  answer,  not  less  than  three 
nor  more  than  aeven  daya  after  the  date  of 
filing  the  petition;  and  that  the  contest 
shall  take  precedence  over  all  other  busl- 
nesa.  This  aection  waa  not  followed  as  to 
the  issuance  of  a  dtntion,  but  instead  there- 
of a  notice  of  contest  waa  aorved.  Inasmuch 
as  oontestee  appeared,  we  do  not  deem  this 
variation  material. 

Tbe  act  of  1009  la  general  In  Its  scope^  par- 
ticularly section  3629,  L.  O.  L.,  and  we  think 
authorizes  any  elector  of  the  state,  or  of  any 
political  division  thereof,  to  contest  the  right 
of  any  person  to  any  office  for  which  such 
elector  baa  the  rl^t  to  vote^  Including  the 
office  of  drcnlt  judga  Prlw  to  this  the  act 
of  1854  (Rev.  St  1854-^,  pp^  75,  76,  H  41- 
46).  b^g  sections  842Q  et  seq.,  L.  O.  U. 
only  made  proviaiona  for  tbe  «>nteat  of  an 
election  to  any  county,  district,  or  precinct 
oflke,  dsprly  pertaining  to  an  office  of  the 
county,  or  to  some  subdivision  thweof,  and 
not  to  the  office  of  drcult  judge.  The  orig- 
inal petition  was  diallenged  by  a  motion, 
upon  the  ground.  Inter  alia,  that  the  petition 
did  not  state  tacts  sufficient  to  oonstllnte  a 
cause  of  contest. 

Section  8531,  H  O.  L.,  In  anbstanc^  pro- 
vides for  amending  such  a  petlticn  by  per- 
mitting the  contestant  to  deliver  to  the  op- 
posite party,  at  least  three  days  before  the 
trial,  a  written  Uat  of  the  111^1  votea,  and 
by  whrnn  glvo^  wbldi  he  Intends  to  prove 
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on  such  trIsL  Instead  of  following  this 
method,  the  contestant,  by  leave  of  court, 
ffled  an  amended  petition,  and  by  bla  brief 
and  argument  contends  that  tbls  petition  la 
■uffldent  Therefore  we  do  not  consider  that 
the  question  of  amendment  Is  before  this 
court.  The  -amended  petition  appears  to 
hare  been  drawn  with  care,  and  states  the 
case  as  favorably  to  the  contestant  as  the 
fbcts  would  warrant 

[4}  With  this  understanding  we  will  con- 
sider the  fbcts  stated  in  the  petition.  The 
petition  contains  three  counts.  After  the 
formal  all^ttons  as  to  the  election,  the 
candidacy  of  the  parties,  and  the  qoaliflca- 
tlons  of  contestant  for  the  office,  stating  that 
he  is  a  qualified  elector  of  the  district,  the 
petition  alleges.  In  substance,  that  the  board 
of  canvassers  of  election  returned  that  con- 
testee,  George  X.  Darls,  received  10,793 
rotes  for  the  office,  and  that  contestant, 
George  Tazwell,  recetred  10,665  votes;  that 
the  respective  clerks  and  Judges  of  precincts 
numbered  1  to  182,  inclusive,  Including  pre- 
cincts with  half  numbers,  making  a  total 
of  191,  made  a  false  and  erroneous  count  of 
the  votes  cast  In  such  precincts,  as  the  con- 
testant Is  informed  and  believes,  and  there- 
fore alleges  that  a  large  number  of  votes, 
to  wit,  250  or  more,  were  counted  for  con- 
testee,  George  N.  Davis,  more  than  were 
Toted  for  him  by  the  electors  of  such  pre- 
dncts;  that  the  Judges  and  clerks  of  elec- 
tion failed  to  count  a  large  number  of  votes, 
to  wit,  250  or  more,  that  were  cast  by  the 
electors  in  ftvor  of  contestant,  George  Taz- 
well; that  contestant  la  Informed  and  be- 
lieves that  In  truth  10,543  votes  were  cast 
for  George  N.  Davis,  and  no  more,  and  10,- 
91S  or  more  votes  for  contestant  George  Taz- 
welL  It  is  not  pointed  out  in  which  of  the 
191  precincts  the  contestant  believes  that 
the  errors  occurred.  The  petition  was  prop- 
erly verified  by  the  contestant  to  the  effect 
that  he  believed  it  to  be  true ;  therefore  the 
statement  of  contestant  purports  that  he  is 
Informed  and  believes  that  an  error  oc- 
curred in  the  connt  It  is  not  claimed  In  the 
petition  that  any  intentional  error  was 
made;  nor. Is  it  shown  what  Judges  or  what 
clerks  made  the  error.  While  it  Is  said  that 
the  count  was  fraudulent,  no  facts  eonstl- 
tntlng  a  fraud  are  set  forth. 

UcCrary,  In  his  work  on  Elections  (4th  Gd.) 
I  435.  says :  "An  application  for  a  recount 
of  the  ballots  cast  at  an  election  will  not 
be  granted,  unless  some  spedflc  mistake  or 
fraud  be  pointed  ont;  In  the  particular  box  to 
be  examined.  Such  recount  wlU  not  be  or- 
dered upon  a  general  allegation  of  errors  In 
the  oount  of  all,  and  giving  particulars  as  to 
ntme,  of  the  boxes.  These  rulings  were  made 
In  case  of  a]n>licatlons  to  the  court  to  order 
a  recount  of  ballots.  •  •  •  But  before  <a- 
dering  It  the  court  held  that  there  must  be 
cbarges  of  mistake  or  fraud  sufficiently  pr»- 
dastolBdoM  the  court  to  entertain  the  com- 


plaint, and  that  a  general  allegation  of  er- 
rors believed  to  exist  was  not  enon^^  to  au- 
thorise the  perilous  expolment  ot  testing 
the  electUm  retam  by  tbm  xttnUt  of  a  re- 
count.** 

The  first  canse  of  contest  Is  nothing  more 
than  an  aiH>llcatlon  for  a  recount  A  care- 
ful examination  of  the  same  does  not  dis- 
close that  errors  favorable  to  the  contestant 
are  any  more  likely  to  be  found  than  errors 
In  favor  of  the  contestee.  It  Is  a  mere  ap- 
plication for  a  second  chance  on  a  recount 
of  the  votes  In  191  predncts. 

In  counting  the  votes  and  making  return 
thereof  by  the  various  Judges  and  clerks  of 
election.  It  Is  presumed  that  every  official 
duty  has  been  performed.  In  order  for  a  re- 
count or  re-examination  of  thdr  proceedings 
In  the  matter,  issuable  facts  should  be  set 
forth  in  the  petition  indicating  some  specific 
mistake  or  fraudulent  conduct,  in  order 
that  the  court  may  detCTmlne  whether  or  not 
the  same  is  sufficient.  We  think  that  the 
rale  referred  to  in  McCrary  on  Elections  Is 
a  salutary  one,  and  that  It  has  usually  been 
taken  as  a  guide  In  cases  of  this  natnr& 
The  first  cause  of  contest  states  no  travma- 
ble  tvxt  as  to  the  grounds  of  contest  but 
states  conclusions. 

In  the  case  of  Whitney  v.  Blackburn,  17 
Or.  664,  21  Pac.  874,  11  Am.  St.  Bep.  807, 
this  court,  in  discussing  the  allegations  con- 
tained in  the  14  counts  of  ^e  complaint,  at 
pages  575,  676,  of  17  Dr.,  at  pages  877,  878, 
of  21  Pac.  ai  Am.  St  Rep.  857),  of  the  opin- 
ion, said :  '  *Trom  the  fbcts  as  set  forth,  it 
is  manifest  that  they  are  not  even  reasona- 
bly or  otherwise  spedflc  and  certain,  and 
that  no  one  could  be  pr^red  to  meet  charge 
es  preferred  in  such  a  general  way,  or,  if  any 
Irregularity  or  Illegality  In  fact  did  lie  con- 
cealed behind  them,  to  avoid  being  taken  by 
surprise.  The  wording  of  the  notice  indi- 
cates, as  was  asserted  at  the  argoment,  that 
the  plaintiff  did  not  know  of  a  single  errw 
or  illegal  vote  cast  but  stated  the  facts 
broadly  and  generally,  because  he  was  una- 
ble to  point  ont  or  to  be  reasonably  spedflc 
and  certain  as  to  any  connt  in  his  notice,  or 
as  to  any  irr^larlty  or  lll^Iity  of  whatev- 
er kind,  upon  which  to  rely,  or  other  tect  to 
sustain  his  dalm.  •  •  •  While  it  is  the 
duty  of  courts  to  dlsr^rd  mere  teduical 
rales  or  ■  defects,  and  to  Uberally  construe 
the  law  that  the  rights  of  the  people  may  be 
preserved,  and  that  no  protection  may  be 
afforded  to  fraud,  yet  he  who  undertakes  to 
contest  the  right  of  another  to  an  office  to 
which  he  has  been  declared  to  be  elected,  by 
a  tribunal  chosen  by  the  people,  ought  to 
have  some  well-d^ued  'cause,*  and  to  be 
able  to  state  it  with  suffident  certainty  as  to 
notify  or  inform  the  othex  party  of  the  sub- 
stance of  the  Acta  upon  which  he  relies  to 
defeat  his  tltle^  and  to  authorise  the  coort 
to  make  the  Inquiry.'* 

The  Baprcmc  Oonit  ct  imUana,  la  the  caas 
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of  BoMera  v.  WUUams,  155  Ind.  36,  5T  N. 
E.  S27,  In  regard  to  tbe  allegations  contained 
in  the  appellant's  petition,  at  page  39  of  155 
Ind..  at  page  628  of  57  N.  EL,  said:  "It  Is 
bat  tantamount  to  a  general  aTerment  that 
the  judgment  of  tbe  coiinty  boiird  of  can- 
rassers,  pronounced  upon  the  returns  trom 
tbe  precincts,  that  the  contestee  had  received 
the  highest  number  of  votes,  was  erroneous, 
which  would  be  a  niere  conclusion,  and  pre- 
sent no  qnestion  of  fact;  and,  when  pleaded, 
as  In  this  case,  as  an  Independrait  ground 
of  contest,  we  must  regard  it  as  insn  Ardent 
and  surplusage." 

[i]  The  second  and  third  caoses  of  contest 
are  subject  to  much  the  same  objections  as 
the  first  In  the  second  cause  of  contest  U 
Is  allet^  in  effect,  that  there  were  divers 
illegal,  spurious,  and  void  ballots  cast  at  the 
election  in  the  precincts  numbered  In  tbe 
first  cause  of  contest,  to  wit,  20Q  or  more, 
the  exact  number  of  which  contestant  is 
unable  to  state;  and  tliat  tbey  were  erro- 
neously and  illegally  counted  tta  tlie  con- 
testee by  the  Judges  and  clerks  of  election, 
In  that  there  were  various  and  dlve/a  ri2?i;al 
marks  of  identification  and  erasures  made 
upon  the  ballots  by  the  voters,  so  that  the 
ballots  could  be  readily  Identified.  It  is  not 
alleged  in  what  precincts  the  alleged  illegal 
votes  WW  east,  and  the  petition  does  not 
Indicate  In  what  manner  any  of  tbe  ballots 
were  marked.  This  allegation  may  be  true, 
yet  tlie  only  identifying  mark  on  any  of  the 
ballots  may  bave  been  the  name  of  a  candi- 
date voted  for  properly  written  thereon,  or 
neddoital  blots.  The  allegation  is  a  conclu- 
sion of  law  and,  like  the  first  cause  of  con- 
test, contains  no  traversable  fact  It  Is  not 
indicated  how  many  ballots  contained  tbe  al- 
lied Illegal  marks,  or  how  many  contained 
tbe  erasures.  It  Is  at  most  an  application 
for  a  re-examinatlon  of  the  ballots  in  191 
precincts,  in  order,  perchance,  to  find  a 
fraction  over  one  ballot  to  the  precinct  with 
soiqe  distinguishing  mark  thereon.  It  Is  not 
shown  by  the  petition  whether  or  not  the 
marks  were  accidental  or  Intentional.  The 
petition  is  evidently  based  upon  the  suppo- 
sition that  the  marks  and  erasures  which 
usually  occur  upon  ballots  are  to  be  found 
upon  those  in  the  several  precincts.  True  it 
Is  alleged  that  the  marks  were  illegal.  This 
Is  but  a  legal  conclusion.  The  pleading  does 
not  directly  or  indirectly  indicate  tbe  char- 
acter of  a  single  mark,  or  where,  or  by  whom, 
a  single  alleged  illegal  ballot  was  cast  It 
is  attempted  to  embrace  within  the  allega- 
tions of  tbe  petition  all  manner  of  marks 
and  erasures,  without  specifying  any  partic- 
ular kind,  and  without  Indicating  who  -cast 
such  ballots. 

[6]  Section  3412^  L;  O.  L.,  being,  a  part  of 
the  Australian  ballot  law  adopted  In  this 
atate,  prohibits  any  elector  from  allowing 
his  ballot  to  be  seen  by  any  person,  with  an 
apparent  .injbentlim.  of  letting  ii.be  known 
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how  he  is  about  to  vote,  and  from  mutilating 
bis  ballot,  or  pladng  thereon  any  distinguish- 
ing mark  whereby  the  same  may  be  Idratl* 
fled.  It  provides  a  penalty  of  not  less  tban 
$50,  nor  more  than  $200,  for  a  violation  there- 
of. Any  mark  which  the  elector  has  a  legal 
right  to  place  upon  his  ballot  and  which  is 
necessary  to  Indicate  bis  choice,  should  not 
vitiate  the  ballot  as  bearing  a  distinguishing 
murk,  although  it  might  be  possible  th^^y 
to  distinguish  sncb  ballot  fi-om  others,  af- 
fording a  means  of  Identifying  tlie  voter. 
Van  Winkle  v.  Crabtree,  84  Or.  4^,  56  Pae. 
831,  56  Faa  74. 

It  ia  BUted  in  15  Gyc  359  that  iMiUots 
should  not  be  rejected  on  account  of  alight 
irregularity  In  the  manner  of  marking,  un- 
less it  Is  clear  tliat  the  Sector  lnt«ided  it 
as  a  marie  of  identification.  Consequently 
ballots  containii^  blots  or  marks  whicdi  were 
apparently  made  acddmtally  or  carelessly 
and  not  deliberately  should  not  be  rejected 
as  containing  distinguishing  marks;  and  the 
same  is  true  of  accidental  Ink  blots  on  the 
back  of  a  ballot.  Harks  on  ballots,  a  rea- 
son for  which  is  or  may  be  suggested,  CQik< 
Bl8t«it  with  honesty  and  good  faith,  will 
rarely  be  allowed  to  Invalidate  them,  nnleas 
it  appears  l^at  they  were  in  fact  used  for 
corrupt  purposes;  but  marks,  for  the  exist- 
ence of  which  no  such  reason  can  be  sug- 
gested, vrill,  if  unexplained,  .gnierally  be  pre- 
Bumed  to  be  for  corrupt  purposes." 

[7]  For  a  tmrd,  sep^rat^  and  furthw  cause 
of  contest  it  is  alle^d,  in  substance^  that  in 
1&  precincts,  tbe  numbers  of  whldi  are  giv- 
en, the  respective  Judges  and  clerks  at  the 
election  erroneously  counted  1,358  votes  for 
tbe  office  for  contestee,  giving  the  numbw  in 
each  precinct;  that  such  votes  were  illegally 
and  erroneously  counted,  for  the  reason  that 
the  electors  casting  such  ballots  were  not 
registered,  and  made  no  oath  before  any 
Judge  of  the  Section  of  tbe  req;>ective  pre- 
cinct as  to  their  qualifications  to  vote ;  that 
therefore  the  votes  were  Illegal  and  void,  and 
the  result  was  thereby  changed.  No  list  of 
the  number  of  Illegal  votes,  aqt  of  tbe  names 
of  the  persons  by  whom  cast  was  contained 
in  the  petition  or  furnished;  tbe  contestee 
at  any  time.  What  we  have  said  in  re^rd 
to  the  first  cause  of  contest  applies  equally 
to  the  third.  It  will  be  observed  that  the 
UlegaiitT  of  the  ballots  mentioned  Is  based 
upon  the  all^ation  that  tbe  electors,  not  be- 
ing registered,  did  not  take  the  required 
oath,  as  prescribed  In  blank  A,  S  3449,  L.  O. 
L.,  before  one  of  the  Judges  of  election. 
There  is  no  Intimation  in  the  petition  but 
that  each  of  the  electors  casting  these  bal- 
lots was  qualified  to  vote. 

The  qualification,  of  electors  was  prescrib- 
ed by  article  ,2,  {  2,.  of  .  the  ConatituUon  of 
Oregon,  as  it  existed  prior  to  the  amendment 
of  November  6,  1912,  which  extend^  (he 
rlgtit  of  suffrage  to  women.  Tbttt  organic 
l«w  then  provided  tbaU  in  -Ml  ei«ctiQDS  mi 
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otherwise  provided  (or  by  tbls  Constltntloii,  i 
every  male  clttaeu  of  the  United  States  of  i 
the  age  of  21  years  and  upwards,  who  had  ^ 
resided  in  the  state  daring  the  six  months 
Immediately  preceding  snch  Section,  and  ■ 
every  white  male  of  foreign  birth  of  the  age  ■ 
of  21  years  and  upwards,  who  had  resided . 
in  the  United  States  one  year  and  In  this  : 
state  during  the  six  months  immediately  pre- ' 
ceding  such  election,  and  had  declared  his 
Intention  to  become  a  citizen  of  the  United  - 
States  one  year  preceding  such   election,  | 
should  be  entitled  to  vote  at  all  elections  au- 
thorized by  law;  It  is  not  stated  in  the  plead- 
ing that  the  electors  casting  these  ballots 
lacked  any  of  these  prescribed  quallflcationa 

In  order  to  prevent  Intimidation,  fraud, 
bribery,  and  other  corrupt  practices  at  elec- 
tions, and  to  prescribe  a  general  rule  for  de- 
ternalnlng  the  right  of  persons  to  vote,  sec- 
tions S447  et  seq.,  Ix  O.  L.,  provide  for  the 
registration  of  voters. 

Section  3463,  L.  O.  L.,  requires  that,  if  it 
appeare  that  the  elector  has  not  registered 
In  the  precinct  In  which  he  applies  to  vote, 
he  shall  be  considered  challenged,  and  shall 
be  required  to  subscribe  and  swear  to  blank 
At  prescribed  by  section  3449,  filled  out  ac- 
cording to  the  (acts,  and  to  procure  six  free- ' 
hold^s  of  the  county  to  take  and  snbscrlbe 
to  the  second  oath  as  specified  in  blank  A. 
For  this  purpose  judges  of  election  are  au- 
thorized to  administer  oaths.  It  Is  further 
provided  that,  in  carrying  out  the  provi- 
sions of  this  section,  in  cities  having  a  popu- 
latlim  of  5,000  or  more,  as  shown  by  the 
last  preceding  federal  census,  the  elector  of- 
fering to  vote,  and  all  the  freeholders  sub- 
scribing to  the  affidavits  herein  required, 
shall  take  such  oath  before,  and  the  same 
shall  be  administered  only  by,  the  Judges  of 
election,  or  either  o(  them,  in  the  precinct 
and  at  the  time  the  elector  offers  to  vote, 
and  snch  affidavits  shall  not  be  received,  if 
tak«i  or  made  at  any  other  time  or  place, 
or  b^ore  any  other  officer  than  one  ot  such^ 
jDdflea  of  election.  This  provision  Is  manda-^ 
tory,  and  requires  the  election  offlcers  to 
strictly  comply  therewith. 

[I]  For  au^t  that  anoears,  the  prescribed 
oath  may  bave-be^  administered  by  clexka 
«(  the  Section,  acting  as  notaries  pobllc.  < 
aits  main  parpose  of  the  law  Is  to  prevent  I 
persons  who  are  not  qnallfled  electors  from ' 
exerdring  the  right  of  suffrage.   It  la  not ! 
the  purpose  of  the  law  that  a  large  number 
of  qnallfled  electus  who  bare  cast  their  bal- 1 
lots,  whUSx  have  beoi  received  and  counted ! 
by  the  electlMi  Judges,  ahoald  be  dlafaanchis-  < 
ed  ou  aooonnt  <tf  the  Judges  of  election  not  i 
following  the  correct  procedure  by  reason  of  j 
an  error  In  Judgment,  when  tbe  real  purpose  I 
of  the  lav  has  beoi  attained,  and  only  qual- 1 
tfted  electors  have  been  allowed  to  cast  their 
ballots.  Leblbach  v.  Haynea,  S4  N.  3.  Law, ' 
77,  28,  Atl.  422; 

iffj  Spe<dflcatIons  of  mere  Irregularities  not 


affecting  the  result  of  the  election  should  bo 
stricken  out  on  motion.  16  Oyc  406.  It  is 
not  alleged  in  the  third  cause  of  contest 
whether  or  not  these  19  precincts  are  within 
or  without  the  city  of  Portland.  We  are 
asked  to  look  at  another  separate  part  of  tbe 
petition  to  aid  this  cause  of  contest,  and  to 
take  Judicial  knowledge  of  the  fact  that  these 
precincts  are  within  a  city  having  a  pt^ula 
tlon  of  5,000  or  more.  In  a  city  of  4,000  In- 
habitants, or  in  Multnomah  county  outside  of 
the  cities,  the  method  apparently  pursued 
would  have  been  perfectly  proper. 

The  Judges  of  election  are  not  required  to 
have  the  qualifications  of  lawyers;  aud  no 
stricter  rule  should  be  applied  to  th^  con- 
duct relating  to  the  mode  of  procedure,  when 
they  have  obtained  tbe  correct  result,  than 
should  be  applied  to  tbe  pleadings  prepared 
by  the  learned  counsel  In  tbls  eledlon  con- 
test 

[10,11]  When  an  elector  is  permitted  to 
deposit  his  ballot,  tbe  presumption  is  in  favor 
of  the  legality  of  the  vote;  and  the  burden 
is  on  the  attacking  party  to  show  a  lack  of 
qualification  In  the  elector,  or  a  forfeiture 
of  his  right  Clark  v.  Boblnson,  88  lU.  498; 
Gumm  V.  Hubbard,  97  Mo.  311, 11  S.  W.  61, 
10  Am.  St  Bep.  312.  Where  an  election  is 
contested  on  the  ground  of  illegal  voting,  tbe 
contestant  has  the  burden,  not  only  of  prov- 
ing that  Itleiial  votes  were  cast  In  sufficient 
number  to  ^ange  the  result  but  he  must 
also  show  by  whom  and  for  whom  they  were 
cast  16  Cyc.  416;  Upplucott  v.  Felton,  61 
N.  J.  Law,  291,  39  Atl.  646.  In  order  to  lay 
the  foundation  for  making  such  proof,  facts 
should  be  alleged  in  tbe  petition  In  conform- 
ity with  the  statute.  The  contest  In  the 
case  at  bar  was  prematurely  commenced.  Tbe 
petition  does  not  conform  with  tbe  require- 
ments of  tbe  statute  referred  to,  nor  state 
facts  sufficient  to  confer  Jurisdiction.  It  does 
not  appear  that  any  request  or  otta  to  fnr- 
ther  amotd  the  proceedings  was  made.  The 
time  for  bearing  the  caase  as  prortded  In 
section  3632,  L.  O.  Lh  bad  ^ired  at  tbe 
time  the  motion  to  qnasb  tbe  proceedings 
was  allowed.  There  was  no  error  in  granting 
such  motion. 

[12,  It]  It  Is  also  contended  1^  connsel  for 
conteatee  tlut  there  Is  no  right  of  apptal 
from  the  decision  of  tbe  elrcnlt  court  ta  a 
contest  brought  under  the  provisions  of  tba 
act  0(1909.  The  r^bt  of  aiHoealfKnn  tbe  de- 
cisions of  inftflor  courts  bi  (Section  cases 
does  not  exist  nnlm  It  has  bten  conferred 
by  some  constitutional  or  statutory  provision. 
City  of  Portland  v.  NotUngbam,  98  Or.  1. 
118  Pac,  28.  Statutes  authorizing  appeals  to 
be  taken  from  Judgments  rendered  In  civil 
cases  do  not  ai^ly  to  cwtested  election  pro- 
ceedings under  the  statute,  as  they  are  not 
civil  cases.  16  Cyc.  485;  French  v.  Llghty, 
9  IndL  476 ;  Steams  v.  Village  of  Wyoming, 
58  Ohio  St  352,  41  N.  E.  578;  Sinton  v.  Port- 
land^ 9  Or.  487  i  Bogers  t.  Johns,  42  Tex. 
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889.  Tbi»  pn^odtton  Is  not  controrerted  hy 
coansel  (or  eonteetanf^  but  It  la  claimed  that 
the  rl^t  of  am>eal  oclBta  by  Tlrtoe  of  sec- 
tion 8429,  L.  O.  I.. 

Tlte  Corrupt  Fractloea  Act  of  1909  aHtears 
to  be  fall  and  complete  In  Itself,  and  corers 
numerons  questions  xtiatlng  to  elet^lfms  and 
ncmlnatloDS.  It  makes  no  iterance  to  the 
fonner  act  of  whlc3i  section  8429  Is  a  part, 
and  makes  no  provMons  for  an  appeal  In 
cases  of  tbls  kind.  We  do  not  deem  It  abso- 
lutely necesssry  to  decide  this  question,  as 
the  result  In  this  case  would  be  the  same,  ex- 
o^t  as  to  the  form;  but  we  call  attention 
to  the  same  In  order  that  the  statute  may  be 
remedied  by  amendment.  We  think  the  point 
made  by  omtestee  In  this  respect  Is  wtil  tak- 
en. It'ls  nsmecessary  to  pass  upon  the  oth« 
questions  raised  In  this  ease. 

The  proceeding  should  therefore  be  dis- 
missed ;  and  It  Is  so  ordered. 


(«4  Or.  470 

HERRIAM  V.  HAMILTON. 
(Snpreme  Court  of  Oregon.    March  4.  1913.) 

1.  FETOlCXAnS  AND  SUIOSOICS  (|  18*>--MAIr 
PRACTICE  —  GOUPLAINT  —  BBqUIBinS  — 

"Disease"— "Pain." 

A  complaint,  Id  an  action  a  married 
woman  for  malpractice,  which  allef^es  that  she 
employed  defendant  as  her  physician  to  treat 
her  for  a  badcache,  that  he  mistakenly  diagnosed 
her  case  as  one  of  pregnancy,  that  he  DWUsent- 
ly  failed  to  examine  her  to  ascertain  that  she 
was  not  in  such  condition,  and  failed'to  ascer- 
tain her  true  condition,  and  that  by  reason 
thereof  she  was  rendered  ^ck  and  injured  in 
her  health  and  rendered  weak  and  nervous, 
states  no  cause  of  action  for  fidUnc  to  show 
that  her  real  condition  was  one  of  disease  which 
by  the  exercise  of  ordinary  skill  defendant 
should  have  discovered ;  "disease"  being  de- 
fined as  an  alteration  in  the  state  of  the  Dody, 
or  of  some  of  its  organs,  interruptlBjg  or  dis- 
turbing the  performance  of  the  vital  functions, 
•r  a  particular  instance  or  case  of  this,  and 
ihe  word  "pain"  being  defined  as  a  disagreeable 
feeling  usually  in  its  intenser  degrees  resulting 
from,  or  aocompanying,  deranged  or  otherwise 
abnormal  action  of  the  physical  powers. 

[Ed.  Note.— For  other  eases,  see  Pby^ans 
find  Surg«ons,  Cent  IHg.  H  84-^.  43-46,  48; 
I>ec  Dig.  I  IS.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  H>.  2100,  2101;  toL  8,  p.  7039;  vol.  6, 
p.  B168.f 

2.  PixADiNe  (1 8*)— Conclusions  on  Facts. 

While  it  is  sufficient  to  charge  in  general 
terms  that  an  injary  was  negligently  infiicted, 
the  acts  done  must  be  stated,  and  It  must  ap- 
pear from  the  facts  averred,  and  not  from  mere 
conclusion,  that  the  negligence  caused  or  con- 
tributed to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  ||  12-28^ ;  Dtc  Dig.- 1  a*] 

3.  PHTSICIARS  ANn  SVBOKONB  (S  18*}— KaXt 

PRACTICE— DviDENCE—SUfTIcrENCT. 

In  an  action  for  malpractice,  evidence  held 
not  to  show  that  the  physician's  treatment 
caused  the  physical  condition  complained  of. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent  Hig.  ||  84-41,  48-46^  48 ; 
Dot  Dig.  I  18.*] 


4.  NrOUOENCC  n  121*>— LlABIUIT. 

Where  there  are  two  possible  caTues  of  an 
injury,  for  one  of  which  defendant  is  not  re- 
sponsible, plaintiir  to  recover  must  show  that 
the  juiT  was  whc^Iy  or  partly  the  result  of  the 
cause  for  which  defendant  was  liable,  and.  if 
the  evidence  leaves  it  as  probable  that  the  in- 
jury was  the  result  of  one  cause  as  much  as 
the  other,  he  cannot  recover. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  217-220,  224-22iS,  271 ;  Dfec.  Dig. 

An>eal  fran  Olienlt  Court,  Moltnomnh 
County;  Henry  EL  McOlnn*  Judge. 

Action  by  Elisabeth  Merriam  against  W. 
B.  Hamilton.  From  a  Judgment  for  idadntiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions  to  allow  ntmsuit. 

The  plaintiff,  a  married  woman,  avers  In 
substance  that  about  February  6,  1909,  she 
emirioyed  the  defendant  as  her  physician  to 
treat  her  for  a  badcache,  and  that  he  entered 
upon  such  service,  but  did  not  use  due  care 
in  treating  her  for  that  malady.  In  that  he 
diagnosed  her  case  as  one  of  pr^;nancy,  and 
that  ho  contended  for  hia  diagnosla  until 
NoT^ber  8,  1909.  She  then  alleges :  "That 
during  all  of  said  times  the  plaintiff  was  not 
pregnant  with  a  child,  and  that  said  fact 
and  the  true  condition  of  the  plaintiff  was 
well  known  to  the  defendant  and  with  lea* 
sonable  diligence,  care,  and  skill  In  treating 
and  examining  the  plaintiff  the  same  should 
and  would  have  been  known  to  the  defoid- 
ant,  l9ut  the  defendant  carelessly  and  negli- 
gently and  without  due  and  proper  care  and 
skin  as  a  physician,  during  all  of  said  times 
failed,  neglected,  and  refused  to  treat  and 
examine  the  plaintiff  so  as  to  ascertain  that 
the  plaintiff  was  not  in  said  condition,  and 
failed  to  ascwtain  plaintiff's  true  condition, 
l^t  by  reason  of  the  said  careless,  negUgoit 
and  unskillful  treatment  of  the  plaintiff  by 
the  defradant,  and  by  reason  of  the  careless, 
negligent,  and  unskillful  neglect  of  the  said 
defendant  to  ascertain  the  true  condition  of 
the  plaintiff,  the  plaintiff  has  been  and  Is 
rendered  sick,  and  baa  been  and  is  thereby 
injured  tn  her  h^lth  and  constitution  and 
rendered  weak  and  nervous,  and  has  and 
does  now,  because  thereof,  satta  great  men- 
tal and  physical  pain  and  anguish  and  bomil- 
latlon,  and  the  said  plaintiff  has  beoi  and  is 
ther^y  Injured  and  damaged  in  the  sum  oC 
^000.**  What  Is  termed  as  a  second  eanss 
of  acttott  is  coudied  in  t&ma  identical  with 
the  first,  exc^  tiie  added  statonent  ttt  mie- 
clal  damages  for  money  expended  for  medi- 
cines, nurse  hire,  and  infant's  wardrobe^  an 
of  which  mlgbt  have  been  induded  in  tin 
first  cause  of  action.  Without  stating  for 
what  he  was  consulted,  the  defendant  ndmi^ 
ted  that  he  waa  A  ^^sldan  and  snrgeon  em- 
ployed  as  midi  to  treat  the  plalntll^  and  that 
he  had  treated  her  between  the  dates  men- 
tioned in  the  complaint,  but  otbonrlse  be  «i- 
tlrdy  traversed  that  pleading.  There,  was  a 


■For  ether  eases  sta  same  tapio  and  sooUoa  NUHBEIt  te  Dse.  Dig.  *  Am.  IHg.  Kay-Mo.  Boilss  *  Bsp'r  indosM 
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rerdlct  and  Judgment  for  tbe  plaintiff,  and 

tbe  defendant  appeals. 

H.  H.  Riddell  and  O.  W.  Stapleton,  both  of 
Portland  (J.  F.  Logan  and  Coovert  &  Staple- 
ton,  all  of  Portland,  on  the  brief),  for  ap- 
pellant. H.  M.  Kimball  and  E.  R.  Riiigo, 
both  of  Portland  (J.  A.  Jeffr^.  of  Portland, 
on  tbe  brief),  for  req^ndent 

BUHNBTT,  J.  (after  stating  the  facts  as 
aboTe).  [1]  In  tbe  consideration  of  the  alle- 
gatlcms  quoted  It  Is  of  no  Importance  whether 
the  plaintiCr  was  pregnant  or  not,  for  either 
condition  Is  normal  for  a  married  woman 
who  has  not  passed  her  sexnal  climacteric, 
and  neltber  one  ot  them  Is  a  disease  or 
malady.  Attboogh  the  complaint  says  the 
defendant  failed  to  ascertain  the  plaintiff's 
tme  condition,  yet  no  intimation  is  glroi 
abont  what  that  true  condition  wias.  To 
charge  a  defendant  with  a  tort  in  a  case  of 
Otis  kind,  it  should  appear  for  one  thing  that 
the  plaintiff's  real  condition  was  one  of  dis- 
ease which  by  tbe  exercise  of  the  ordinary 
aUU  of  Us  ^fession  tbe  defendant  should 
have  diacovered,  for  "they  that  are  well 
have  no  need  of  a  physician.*'  In  other 
words.  If  the  plaintiff  was  la  a  condition  of 
health,  no  cause  <tf  action  would  arlae  upon 
the  mere  expression  of  i^lnlon  or  diagnosis 
that  she  was  in  one  or  the  otlier  condition 
of  pregnancy  m  nonpr^snancy.  la  this  the 
comidalnt  was  amenable  to  the  objeetlim  that 
it  foils  to  state  a  canse  of  action.  True 
eaau^  the  plaintiff  says  she  bad  a  back- 
adie,  but  pain  is  not  a  disease;  it  is  only  the 
symptom  of  some  dlsOTder  of  the  body  wlilch 
in  torn  may  not  amount  to  disease  or  trauma. 
Webster  defines  *^l8ea8«"  as  "an  alteration 
In  tbe  state  of  the  body  or  of  some  of  its 
organs  Interrupting  or  diajnrbing  the  per- 
formance  of  tbe  Tltal  fonctions  or  a  particu- 
lar Instance  or  ease  of  this.;  any  departure 
from  tile  state  of  health  presenting  marlred 
aymptoms."  It  is  said  In  tiie  Standard  Dic- 
tionary that  pain  is  *^  disagreeable  feeling 
usoally  In  Its  Intenser  d^rees  resulting  from 
or  accompanying  deranged,  overstrained  or 
otherwise  abnormal  action  of  the  pliyslcal 
powers  and  serrlng  as  a  warning  of  danger 
and  a  spur  to  ^ort"  Mutual  Life  Ins.  Ckk. 
T.  Simpson  (Kex.)  28  8.  W.  8S7. 

[2]  The  pialntilE,  indeed,  says  that  she  has 
been  rendered  weak  and  nraroua  and  injured 
in  her  health  and  constitatlon  b?  reason  of 
the  alle^  careless,  negligent,  and  unsUll- 
fol  treatment  of  her  by  the  d^endant.  If 
soond  bealtb  and  steftdy  nerves  were  abso- 
lute conditions '  of  every  human  being,  It 
would  be  snffldent  In  so  many  words  to 
charge  that  a  departure  from  these  condl* 
tlons  was  due  to  the  n^Ugence  of  the  at- 
tending physician,  within  the  meaning  of 
(?ederson  v.  O.  R.  &  N.  Oo.,  88  Or.  S48,  62 
Pac.  637.  69  Pac.  763.  teacUng  the  doctrine 
that  It  is  snfRcloit  to  charge  in  general  terms 
that  an  Injury  was  Inflicted  negligently. 


But  a  contlnxioas  condition  of  perfect  health 
in  every  or  any  htdlvidnal  does  not  accord 
with  human  experience,  and  It  does  not  nec- 
essarily f(d]ow  that  the  Ills  of  which  the 
plaintiff  complains  were  attributable  to  the 
treatment  given  her  by  the  physldan  merely 
because  they  occurred  during  his  attenduoe. 
"It  is  well  settled  that  negligence  may  be 
charged  In  general  terms — that  la,  what  was 
done  b^ng  stated,  it  Is  snfllclent  to  say  that 
It  was  negllgenUy  done  without  stating  the 
paTtlcnlar  onds^on  whldi  rwdered  the:  act 
n^illgrat— but  it  must  aK>ear  from  the  facts 
av«red  that  tbe  negligence  caused  or  con- 
tributed to  tbe  injury."  Smith  v.  Battner, 
90  Gal.  9S,  27  Paa  2d.  In  other  words,  the 
dlsordws  mentioned  In  the  complaint  are 
audi  as  may  and  ottai  do  happen  to  any 
person  in  the  absence  of  medical  treatment 
and  if  the  ^aintlff  would  charge  these  to  the 
defendant  dae  must  show  by  an  appropriate 
averment  of  factSi  not  conclusions,  that  those 
Ills  were  really  attributable  to  him  and  would 
not  have  haiqpened  but  for  his  lade  of  skill. 

[3]  If  we  turn  to  an  analysis  of  tbe  testi- 
mony, tbe  situation  Is  not  made  bettor  for 
the  idalntiff.  It  does  not  establlsb  any  caus- 
al connection  between  defendant's  treatment 
of  bw  and  her  alleged  state  of  beaML  Out 
of  tier  own  month  come  stotouento  ot  symp- 
toms which  all  the  witnesses  agree  are  com- 
mon signs  of  pr^anc7.  fflie  avows  that  she 
desired  to  give  birth  to  a  diild  and  that  the 
detoidant  advised  her  to  remain  qul^  and 
take  no  risk  of  bringing  on  a  nriscarriage. 
She  menstruated  at  intemls  during  the  time 
she  was  under  the  defendant's  car&  He 
gave  her  some  remedies  to  regulate  her  stom- 
ach and  bowels,  but  the  principal  treatment 
was  to  advise  quiet  and  freedom  from  ex- 
citement In  effect  tb^  were  precautionary 
measures  designed  to  prevent  premature  par- 
turition. She  states  in  answer  to  questions : 
"I  was  feeling  Just  normal,  kind  of- good  for 
nothing.  Ton  dldnt  suffer  any  pate?  No,  St 
I  had  snff^ed  any  pain  there  would  have 
been  some  eTdtement"  When  by  lapse  of 
time  It  was  established  that  pregnancy  did 
not  exist,  she  consulted  other  physicians,  who 
diagnosed  her  case  as  one  of  tumor  and  ad- 
vised an  immediate  abdominal  opmtion. 
Not  satisfied  with  this,  she  consulted  stiU 
another  physician,  who  told  her  tbere  was  no 
tumor  or  pregnancy  and  advised  her  to  eat 
coarse  food,  put  on  a  straight  front  corset, 
and  get  rid  of  some  of  the  fot  on  her  abdo- 
men, and  tbe  ultimate  event  proved  tbe  ac- 
eaxajcy  of  tUa  last  diagnosis.  The  evidence 
thus  discloses  that  her  erne  condition  was  one 
of  health  and  that  no  Injury  could  have  re- 
sulted because  of  the  diagnosis  of  her  case 
as  one  of  jHKgnancy,  as  that  is  a  normal 
condition  and  not  one  of  disease.  So  far 
as  the  diagnosis  Is  concerned,  no  injury  could 
be  attributable  to  It  Tbe  bodily  states  ol 
which  she  comj^lalns  could  as  well  be  attri- 
buted to  tbe  tumw  diagnosis  as  that  of  vn» 
uancy. 
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[4]  In  tbla  connection  tbe  court  erred  In 
denying  the  defendant's  request  to  Instruct 
tbe  jury  tbat :  "Where  there  are  two  or  more 
possible  causes  of  an  Injury  for  one  or  more 
of  which  the  defendant  la  not  responidble^ 
the  plalntUT,  in  order  to  recover,  must  show 
by  evidence  that  the  injury  was  wholly  or 
partly  the  result  of  that  cause  which  would 
render  the  d^endant  liable  If  the  evidence  In 
the  case  leaves  it  just  as  probable  that  tbe 
Injury  was  tbe  result  of  one  cause  aa  much 
as  tbe  other,  tbe  plaintiff  cannot  recov^." 

Other  errors  are  noted,  but  we  deem  it 
unnecessary  to  consider  them.  Tbe  motim 
for  nonsuit  at  the  close  of  plaintiff's  case 
should  have  been  sustained,  and  likewise  the 
motion  for  a  directed  verdict  in  favor  of  the 
defendant  at  the  close  of  tbe  evidence  should 
have  been  allowed. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  allow  the  motion  for  nonsoib 


(65  Or.  ao) 

KITGHIN  T.  OBEGOK  mTBSSKY  CO, 
Lbnlted.t 

(Supreme  Court  of  OreBOo.    March  4.  1818,) 

1.  APPEAX.    AHD    ErBOR    (f  882*)~QDEBTIOI!rB 
BEVIKWABLB—lHlfATEBIAL  QdEOTIONB. 

Where,  Id  an  action  by  a  buyer  of  naraery 
stock  for  damages  caused  by  receiving  defective 
stock,  the  seller  placed  in  evidence  statements 
of  sbipmeoti  of  stock  made  out  on  billheads 
bearins  tbe  heading  after  his  name  "Growers 
of  reliable  nursery  stock,"  the  objection  to  the 
admission  in  evidence  of  letters  written  by  him 
to  the  buyer  becanse  they  contained,  printed 
on  the  letter  head,  tha  same  phrase,  was  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dlfr  H  8581-3810;  I>e&  Dig.  | 
882.*] 

2l  Saus  <H  416*)  —  Coktuctb  —  Bbeaoh  or 
CoNTBACT— Evidence— AoiossiBiUTT. 

A  buyer  of  nursery  stock,  who  sues  for 
damages  caused  by  the  delivery  to  him  ot  de- 
fective stock,  may  show  that  prior  to  the  pur- 
chase a  newspaper  advertisement  of  tbe  seller 
containing  a  representation  of  the  quality  of 
the  stock  came  to  his  attention  and  niat  it  tn* 
fluenced  him  to  buy  the  stock. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  1171,  1172 ;  Dec  Dig.  |  416.*] 

8.  Sales  (S  416*)— CoirrBAcra— Bbbaok— Bvi- 

DBNCB— AdHIBBIBZUIT. 

Where,  in  an  action  by  a  buyer  of  norsery 
stock  for  damages  caused  by  the  delivery  of 
defective  stock,  the  defense  was  that  the  stock 
died  for  want  of  proper  soil,  cultivation,  and 
care,  evidence  of  the  character  and  condition 
of  the  soil  was  not  objectionable  because  ref- 
erence was  made  therein  to  other  stock  thriving 
in  similar  soil. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  ii  1171,  1172;  Dec  Dig.  i  416.*] 

4,  Trial  <|  110*)  —  CoNnuor  of  Counsel— 
Objectio  NS— Necebsitt. 

It  is  not  error  to  allow  counsel  of  a  party 
to  state  in  the  hearing  of  tbe  jury  tbe  matters 
sought  to  be  deduced  by  the  answer  of  a  wit- 
Dess  to  a  question  to  which  an  objection  was 
sostained,  unless  the  adverse  party  objected  to 


the  making  oi  tin  stntsmeat  Itt  the  pwenea 

of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial.  OaoL 
Dig.  i  271;  Dec  Dig.  |  110.*] 

6.  Appeal  Ann  Bbboe  H  1068*)— HABHLna 
Error— Ebioneous  iKSiBDcnoNB. 
'  Where  the  verdict  contained  no  spAdal 
damages  exc^t  an  item  speciaUy .  alleged  and 
properly  allowed  if  plaintiff  coold  recover,  and 
en  item  of  f  1  m«itu«ed  as  personal  damases, 
meaning  special  damagear  tbe  error,  if  any,  in 
an  instruction  on  special  damages,  was  not 
prejudicial,  esiMcially  as  plaintiff  conceded  that 
the  special  damages  of  $1  should  be  eliminated. 

[Ed.  Notei^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  422^^^;  Dec  Dig.  I 
1068.*] 

6.  EvioEROE  (i_488*>-OFzinoir  Btideii< 

NONEXPEBT  WITNESSES. 

Questions  involving  the  effect  and  qaality 
of  the  caltivation  of  the  soil  in  which  trees 
PQrchased  as  nursery  stock  are  planted  may  be 
established  by  nonexpert  witnesses  as  a  matter 
of  common  observation,  from  the  appearance 
of  facti^  and  expert  wttBesses  are  not  Mcea> 
sary. 

[Ed.  Note.— For  other  eases,  see  Srldeno^ 
Cent  Dig.  U  2275-2282;  Dec  Dig.  |  493.*] 

7.  SaUS  (S  417*)  —  WABBANTT  —  EviDKHCfr- 

SUFFICIBNCT. 

Where,  in  an  action  for  breach  of  contract 
of  sale  of  nursery  stock,  the  buyer  alleged  and 
proved  that  trees,  delivered  and  planted,  died, 
and  It  appeared  that  the  number  ot  dead  trees 
in  some  of  the  orchards  was  arrived  at  by  esti- 
mates, by  an  actual  count  of  dead  trees  in  sec* 
tiona  of  10  trees  throu|;h  a  la^  part  of  tbe 
orchard,  and  by  computing  tbe  number  of  dead 
trees  in  the  balance  in  tbe  same  proportion, 
there  was  sufficient  evidence  to  enable  the  jury 
to  ascertain  the  damages  with  reasonable  cer- 
tainty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  I  1173;  Dec  Dig.  |  417.*] 

8.  Sales  (|  278*)— Contbacts— Implied  Wabt 

bantt. 

One  engaged  in  prodacing  and  placing  on 
tiie  market  fruit  trees  tor  fruit  raiainc  im- 

Eliedly  warranu  that  the  trees  sold  are  sonnd, 
ealthy,  and  Tlgorou& 

[Ed.  Note— For  other  cases,  see  Sales,  Cent 
Dig.  H  772-776;  Dec  Dig.  i  273.*] 

Appeal  from  Circuit  Courts  Waahlngton 
County;  J.  U.  Campbell,  Judge. 

Action  by  A.  U  Kltchln  against  the  Ore- 
gon Nursery  Company,  Umtted.  From  a 
Judgment'  tat  plaint!^  defendant  amteals. 
Modified  and  afilnnsd. 

Plaintiff  alleges  that  In  the  year  1910  he 
was  engaged  In  the  business  of  buying  and 
selling,  taking  orders  for,  and  supplying, 
frtflt  trees  to  tbe  public  for  planting  or- 
chards; that  between  the  iBt  day  of  Febru- 
ary and  the  19th  day  of  April,  1910.  he  pur. 
chased  from  tbe  defendant  young  fruit  trees 
of  the  toUl  value  of  $1,257.59,  which  were 
shipped  to  plaintiff  at  Roseburg,  Or. ;  that 
said  trees  were  defective  abd  imperfect,  hi 
that  they  were  immature  by  reason  of  late 
cultivation  and  growth  in  the  fall,  and  were 
not  suitable  for  planting  In  the  spring;  and 
that,  although  seasonably  planted,  by  rea- 
son of  said  defects,  a  large  part  of  them 
died,  namely,  about  80  per  emt  thereof, 
,  whereby  plaintiff  was  damaged  In  the  sum 
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of  $78.88,  tr^bt  and  express  charges  paid 
for  shipment,  and  the  Bum  of  $1,000  for  the 
loss  of  the  trees.  PlalntUf  admits  that  he 
is  Indebted  to  the  defendant  in  the  sum 
of  $157.59.  and  that  said  sum  should  be  cred- 
ited against  said  damages.  The  defendant 
by  its  answer  admits  the  sale  of  the  trees^ 
but  denies'  that  defendant  Is  liable  to  plain- 
tiff for  any  defects  in  the  trees,  or  that 
he  sold  them  upon  any  warranty;  denies 
that  the  trees  were  defective,  imperfect,  Im- 
mature or  unfit  for  planting;  and  alleges 
that  the  trees  were  In  good,  healthy  condi- 
tion, and  packed  in  proper  ^ape,  when  ship- 
ped. The  case  was  tried  before  a  jury, 
which  rendered  a  verdict  In  favor  of  the 
plaintiff  for  the  sum  of  $901.28,  and  for  per- 
sonal damages  $1,  from  which  It  authorized 
a  deduction  of  tlie  $157.58;  and  d^endant 
appeala  from  the  Judgment  rendered  thereon. 

Bagl^  &  Hare,  of  Hlllaboro,  for  ftppellant 
B.  B.  Tongue,  of  HUlsbon^  and  B.  Jj.  Sddy, 
of  Bos^azg,  for  respondent , 

BAKIN,  J,  (after  stating  the  facts  as 
above).  There  are  a  great  many  asalgn- 
mentB  of  error,  but  all  may  be  Included  im< 
der  a  few  points. 

[1]  Objections  were  made  to  the  Introdnc- 
tlon  In  evidence  of  several  letters,  written 
by  the  d^endant  to  the  plaintiff,  for  the 
reason  that  they  contained  printed  on  the 
letter  head,  following  the  name  of  the  de- 
fendant the  words,  "Growers  of  reliable  nur- 
sery stock."  but  tbe  objections  are  rendered 
Immaterial  for  the  reason  that  defendant 
placed  in  evidence'  several  statements  of 
shipments  of  trees  made  out  apon  billheads 
bearing  the  same  heading,  and  Inclodlng  the 
statement  objected  to. 

[2]  Plaintiff  offered  In  evidence  a  news- 
paper advertisement  published  over  defend- 
ant's name,  the  admission  of  which  was  ex- 
cited to  by  the  defendant  Plaintiff  tes- 
tified that  the  advertisement  came  to  his  at< 
tention  before  he  purchased  tbe  trees,  'and 
that  it  Influenced,  him  to  buy  from  the  de- 
fendant The  advertisement  Is  In  the  nature 
of  a  representation  of  the  matters  stated 
therein  to  those  who  might  thereafter  deal 
with  the  company,  and  tends  to  establish 
an  Implied  warranty  to  subsequent  pnrcbas- 
ers  of  the  truth  of  such  representation,  and 
was  competent  evidence  for  that  purpose. 
See  Mllbum  Waigon  Co.  t.  NiBewarner,  90 
Va.  714,  19  S.  E.  846. 

[I]  Testimony  as  to  the  character  and  con- 
dition of 'the  soil  was  not  objectionable  he- 
cause  referrace  Is  made  therein  to  other 
trees  thriving  in  similar  soil;  part  of  the  de- 
fense being  that  the  trees  died  for  want  of 
proper  soil,  cultivation,  and  care. 

[4]  Error  is  assigned  to  the  ruling  of  the 
conrt  m  permitting  counsel  for  plaintiff  to 
state,  within  the  hearing  of  the  Jury,  the 
matters  sought  to  be  deduced  by  the  answer 
ot  the  vltneu  to  a  question  to  wblcb  an 


objection  was  sustained.  If  It  appeared  that 
such  a  statement  might  be  prejudicial,  de- 
fendant should  have  objected  to  the  state- 
ment being  made  within  the  hearing  of  the 
jurj',  and,  no  doubt,  the  court  would  have 
required  the  statement  to  have  been  made 
In  writing  rather  than  orally;  bat,  in  the 
absence  of  such  objection  beii^  timely  made, 
no  error  was  committed. 

[S]  Exceptions  are  also  taken  to  the  In- 
struction of  the  court  as  to  special  damages ; 
but  the  verdict  contains  no  special  damages, 
except  the  Item  of  freight,  which  is  special- 
ly alleged,  and  properly  allowed  if  plaintiff 
Is  entitled  to  recover,  and  an  Item  of  $1, 
mentioned  as  "personal  damages.'*  We  un- 
derstand the  term  "personal  damages"  to 
mean  special  damages;  but,  as  the  amonnt 
allowed  In  the  verdict  was  only  nominal, 
the  Instruction  could  not  be  prejudicial  er- 
ror; and,  as  the  plaintiff  In  his  brief  con- 
cedes that  the  special  damages  may  be  atrlck-  . 
en  out,  that  will  be  the  order. 

[B]  Witnesses  testified  as  to  tbe  effect  and 
quality  of  the  cultivation  of  the  soil  In 
which  the  trees  were  planted,  and  it  Is  con- 
tended by  defendant  that  this  was  expert  . 
opinion  by  nonexpert  witnesses.  We  do  not 
deem  the  matter  sought  to  be  established  by 
this  evidence  as  a  matter  requiring  sclen- 
tlflc  knowledge  or  special  skill  or  learning, 
but  rather  a  matter  of  common  observation 
from  the  appearance  of  facts.  It  is  said  in 
Graham  v.  Pennsylvania  Co.,  139  Pa.  158, 
21  Atl.  162,  12  L.  R.  A.  296,  and  quoted  with 
approval  in  National  Bank  v.  Fire  Associa- 
tion, 33  Or.  181,  53  Pac  11:  "That  the 
opinions  of  witnesses  are  In  some  cases  ad- 
missible as  evidence,  even  when  not  com- 
ing properly  under  tbe  head  of  expert  tes- 
timony, has  long  been  established  In  prac- 
tice." In  the  case  of  National  Bank  v.  Fire 
Association,  supra,  Mr.  Justice  Wolverton 
says:  "There  are  several  reasons  assigned 
which  characterize  Its  (nonexpert  testimony) 
competency,  among  which  may  be  enumer- 
ated its  necessity  as  being  the  only  method 
of  proving  certain  facts  essraitlal  to  the  due 
and  proper  administration  of  Justice;  that 
it  Is  not  a  mere  opinion,  but  a  conclusion  of 
fact  to  which  the  Judgment  and  common 
knowledge  of  the  ot>sen'er  has  led  him  in 
regard  to  the  subject-matter;  and  that  cer- 
tain facts  are  of  such  a  nature  that  what- 
ever a  witness  may  affirm  touching  them 
he  asserts  largely  as  an  opinion,  but  so 
blended  with  knowledge  and  recollection  that 
tbe  line  where  opinion  ends  and  fact  b^Ins 
cannot  be  distinguished,  making  It  In  ef- 
fect, a  compound  question  of  ISact  and 
opinion."  See,  also.  Farmers'  Bank  v.  Wood- 
ell,  38  Or.  298,  61  Pac.  838.  The  admission 
of  the  evidence  could  not  have  been  prej- 
udicial, and  was  not  error. 

It  is  further  contended  that  the  price  at 
which  the  trees  were  sold  by  plaintiff  was 
not  competent  but  the  evidence  rdating 
thereto  was  excluded,  and  the  court  in  the 
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Instructions  told  tbe  Jury  that  the  purchase 
price  of  the  trees  at  Orenco  should  be  the 
basis  upon  which  to  compute  the  damages. 

[7]  Again,  It  is  objected  that  damages  can- 
not be  predicated  upon  estlmate&  The  num- 
ber of  dead  trees  in  some  of  the  orchards 
was  arrived  at  by  estimates,  namely,  actual 
count  of  dead  trees  in  sections  of  ten  trees 
through  a  'large  part  of  the  orchard;  the 
number  of  dead  trees  in  tbe  balance  of  the 
orchard  being  computed  in  the  same  propor- 
tlon.  In  many  of  the  orchards  It  was  de- 
termined by  actual  count,  and  the  evidence 
was  sufficient  to  enable  the  Jury  to  ascer- 
tain the  damages  with  reasonable  certainty. 
Hosklns  V.  Scott,  52  Or.  27«,  96  Pac.  1114. 

[I]  The  principal  contention  of  plaintiff 
is  as  to  the  liability  of  defendant  upon  its 
implied  warranty  that  the  articles  sold  shall 
be  suitable  for  the  purposes  to  which  they 
are  to  be  applied.  This  rule  is  well  recog- 
nized by  this  court  Gold  Ridge  Mining 
Co.  T.  Tallmadge,  44  Or.  34,  74  Pac.  325, 
102  Am.  St  Rep.  602;  Lenz  t.  Blake,  44 
Or.  673,  76  Pac.  357;  Mine  Supply  Co.  t. 
Columbia  Mining  Co.,  48  Or.  395,  86  Pac. 
790.  However,  in  this  case  it  Is  not  neces- 
sary to  apply  the  rule  because  the  plaintiff 
iB  not  only  contending  that  the  trees  were 
not  suitable  for  the  use  to  which  they  were 
to  be  applied,  but  that  the  trees  were  not 
sound.  Defendant  admits  that  it  is  bound 
by  an  Implied  warranty  to  that  extent,  name- 
ly, that  the  trees  were  sound  and  healthy,  and 
the  testimony  strongly  tended  to  establish 
the  fact  that  the  trees  were  not  sound,  but 
were  unhealthy  trees  having  an  inherent  de- 
fect which  caused  them  to  die;  and  the 
jury  passed  upon  the  question  of  the  in- 
herent defect,  as  well  as  the  cause  of  the 
death  of  tbe  trees.  l>efendant  contends  that 
it  was  not  liable  upon  a  warranty  that  the 
trees  would  grow,  but  only  that  they  were 
live  trees  of  the  variety  ordered.  fDefoid- 
ant  as  a  nursery  company  was  producing 
and  putting  upou  the  market  young  fruit 
trees  for  fruit  raising;  and  nursery  fruit 
stock  cannot  be  conMdered  with  reference 
to  any  other  purpose.  Hence  there  Is  an 
implied  warranty  that  the  trees  are  sound, 
healthy,  and  vigorous.  Defendant  states  in 
Its  brief  that  "when  a  known  and  described 
article  Is  purchased,  and  the  plaintiff  pur- 
chased what  he  got  and  got  what  he  pur- 
chased, there  is  no  Implied  warranty  that 
it  is  reasonably  fit  for  the  use  intended  by 
the  pnrchaser."  But  plaintlfTs  contention 
Is  that  be  did  not  get  what  be  purchased, 
namely,  sound,  healthy,  and  vigorous  trees. 

There  are  other  errors  assigned  relating 
to  the  admissibility  of  the  evidence  and  in- 
structions to  the  Jury*  but  we  deem  them 
unimportant 

After  careful  consideration  of  tbe  law  ap- 
plicable to  tbe  questions  here  Involved,  and 
a  review  of  tbe  evldaice,  we  find  no  prej- 
udicial error. 


The  case  waa  fairly  presented  to  the  Jury, 
and.  eliminating  the  $1  special  flnmagw. 
the  Judgment  Is  affirmed. 


(47  Mont.  60 
LOWBBY  et  aL  v.  COLB  et  aL 
(Supreme  Court  of  Montana.   Feb.  21,  1913.) 

1.  APFRAX  and  EbBOB  ({  054*)— DlSCBETION- 

ABT  Ruling— Pbeliminabt  Ihjonction. 
The  trial  court's  exercise  ot  discretion  in 
granting  a  preliminary  iojuaction  conM  not  be 
disturbed  on  appeal,  where  there  waa  no  maid- 
feat  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  SS1B-8S21;  Dee.  Dig.  I 
9M.»1 

2.  Injunction  (|  144*)  —  FBSLDOHAn  Ih- 

JUNCTION — NOTICB. 

Under  the  express  provisions  of  Rev. 
Codes,  i  6645,  a  preliminary  injunction  may  be 
granted  in  exigent  cases  npon  tbe  complaint 
alone  before  the  defendant  bas  ancrwered,  where 
tbe  L-ourt  believes  that  irreparable  injury  will 
result  from  the  delay  required  for  giving  no-, 
tice. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  316,  317,  321;  Dec.  Dig.  {  144.«] 

3.  Injunction  (|  161*)  —  Pbeumnabt  In- 
junction—ConTznuANCi  AlTEB  Answeb— 
DlSCBETIOH. 

Whether  a  preliminary  injunctton  shall  be 
continued  after  the  defendant  answers  i*  a 
matter  within  tbe  discretion  of  the  trial  court- 
[E!d.  Note.-^or  other  easea,  see  Injonctioa, 
Cent  Dig.  I  847;  Dec  D^riieL*] 

4.  SPBOinc  PXBFOBHAHOI  Jl  108*)— PUCUII' 

iNARr      Injunction  —  Ducbition  —  Ooh- 

PLAINT. 

The  granting  of  a  pr^minary  injunction 
in  a  suit  for  specific  performance  to  restrain 
a  foreclosure  sale  about -to  be  held  porsnant 
to  a  breach  of  the  contract  sought  to  be  en- 
forced waa  not  an  abuse  of  discretion,  though 
the  comi^aint  failed  Co  allege  that  the  defeiia- 
ants  were  inaolvent 

[Ed.  Note.— For  othar  cusa.  see  Spet^e  Per- 
formance, Cent  Dig.  {  853;  Dec.  Dig.  i  108.*] 

6.  SPBCino  Pbbfobuancb  ({  114*)  —  Com- 
plaint—Sufficiency— Tenheb. 

Where  the  bill  in  ha  action  for  speafic 
performance  of  a  contract  for  the  sale  of  land 
alleged  that  plaintiff  waa  willing  and  ready  to 
comply  with  the  contract,  and  that  in  compli- 
ance therewith  he  had  tendered  a  deed  wtiich 
had  been  refused,  it  was  not  demurrmUe  be- 
cause it  failed  to  allege  m  deposit  of  tb»  deed 
with  the  clerk  of  court 

[Ed.  Note.— For  otiier  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  SS6-870,  372:  Dec 
Dig.  I  114.*] 

6.  Specific  pEBPOBicAirCB  (f-  114*) — Com- 

FLAini— SUFFICIBNOT. 

The  complaint  In  an  aetloa  for  spedfie 
performance  of  a  contract  for  the  sale  of  land 

need  not  allege  special  circumstances  showing 
that  plaintiff  has  no  adequate  remedy  at  Ia%; 
the  oJieKatlon  of  a  breacb  of  the  contract  be- 
ing sufficient  to  raise  the  presomption  that 
pecuniary  compensation  wHl  not  afford  ade- 
quate relief, 

[EJd.  Note.— For  other  cases,  see  Spedfic  Per- 
formance, Cent  Dig.  II  35^70,  872;  Dec. 
Dig.  I  114.*] 

7.  Specific  Pebfokhance  (|  108*)^Pbb8EB- 

VATioN  of  Status  Quo— Injtjnctiob. 

Where  tbe  court  has  jurisdiction  of  an 
action  for  the  specific  performance  of  a  con- 
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tract  for  tbe  sale  of  land.  It  may  use  all  the 
instromentallttes  at  its  dispoaal  to  preaerre 
the  status  quo  nntil  the  controversy  can  be 
oetenniiied  oq  the  merits,  and  hence  the  court 
had  power  to  enjoin  a  foredoaare  sale  of  tbe 
property  covered  by  the  contract 

[Ed.  Note.— 'For  other  cases,  see  Spedfie  Per- 
formance.  Cent.  Dig.  |  353;  Dec.  iMg.  |  I0&*] 

Appeal  from  District  Court,  BavalU  Coun- 
ty ;  R.  Lee  UcCulIoch,  Judge. 

Action  by  Andrew  Lowery  and  another 
against  Mary  Cole  and  another.  From  an 
order  refusing  to  dissolve  an  Injunction,  de- 
fendants appeal.  Affirmed. 

CVHara,  Edwards  ft  Madeen,  of  Hamilton, 
for  anpellantB.  3.  D.  Taylor  and  L.  O.  Jobn- 
aon,  both  of  HamUton,  for  reapcmdcuta. 

BBAMTLY,  G.  J.  Appeal  from  an  order 
refaslBg  to  dissolve  an  Injunction.  On  Jan- 
uary 20,  1912,  tbe  plaintiffs  were  indebted 
to  tbe  defendant  Mary  Cole  In  the  sum  of 
I&49.44,  evidenced  by  a  Judgment  recovered 
In  the  district  court  of  Ravalli  county  on 
S^t«nber  2,  1911.  Tbey  were  also  Indebted 
to  one  Louise  J.  Hageman.  A  portion  of  tibls 
Indebtedness,  the  exact  amount  being  not 
then  definitely  determined,  was  secured  by 
a  mortgage  upon  lots  15  and  16,  In  block 
21,  in  Hamilton,  Ravalli  county.  The  plaln- 
tiffB,  desiring  to  effect  satisfaction  of  the 
Judgment  ahd  also  to  procure  a  discharge  ot 
so  much  of  their  Indebtedness  to  Hageman 
as  was  secured  by  the  mortgage,  entered  Into 
a  contract  In  writing  with  tbe  defendant 
Cole,  nnder  the  terms  of  which  they  agreed 
to  convey  to  ber  tbe  said  lots  by  warranty 
deed  at  a  price  to  be  fixed  by  three  arbi- 
trators, one  chosen  by  eacb  of  the  partlea  to 
the  ctmtract,  and  the  third  by  these  two. 
The  defendant  Cole  agreed  on  ber  part  to  ac- 
c^t  the  conveyance  at  the  price  so  to  be 
fixed,  and  in  consideration  therefor  (1)  to 
I>ay  so  much  of  the  Hageman  Indebtedness  as 
was  secured  by  the  mortgage;  <2)  to  apply 
the  remainder  to  the  satisfaction  of  the  Judg- 
ment; and  (3)  to  pay  the  balance,  if  any 
then  r^alnlng,  to  the  plalntlffa.  The  arbi- 
trators were  selected  and  fixed  the  price  of 
the  lots  at  $1,700.  The  amount  of  the  Hage- 
man Incumbrance  was  then  definitely  ascer- 
tained to  be  $778.  In  addition  to  these  facts, 
tbe  complaint  alleges  that  the  plaintiffs  there- 
upon executed  a  warranty  deed  to  defendant 
Cole;  that  they  tendered  it  to  her  and  de- 
manded that  she  pay  the  mortgage  Indebted- 
ness doe  Hageman;  that  she  refused  to  ac- 
cept  tbe  deed  or  to  pay  the  said  Indebtedness 
and  has  ever  since  refused  to  do  so;  that 
the  tdaintlffs  have  ever  since  been  ready  to 
deliver  the  said  lots  to  this  defendant  accord- 
ing to  the  terms  of  the  contract ;  that  on  tbe 

  day  of   ,  1912,  this  defendant 

caand  an  ececutlou  to  be  Issued  upon  the 
judgment  and  to  be  placed  in  the  hands  of 
the  defradant  Oeorge  See,  the  sheriff  of 


BavalU  county;  tliat,  under  and  by  tittna 
<tf  it,  he  had  aeiwd'  certain  peiaonal  proth 
al7  of  PlalntlffH,  consisttng  of  Uva  stoc^ 
ba7i  grain,  fftrmfaig  Implttoenta,  household 
goods,  eta ;-  that  be  has  advertised  it  for  sale 
to  satisfy  the  Judgment;  and  tbat,  unleaa  he 
is  restrained  from  so  doing,  he  will  proceed 
to  complete  the  sale  and  satisfy  tbe  Judg* 
mcnt  It  Is  further  alleged  by  way  of  con- 
clusion that  the  ^alntlffs  are  without  a 
plain,  q>eedy,  or  adequate  remedy  at  law,  and 
will  suffer  Irreparable  injury  if  tbe  sale  la 
carried  to  completion.  The  prayer  la  for  a 
decsree  requiring  the  defendant  Cole  to  per- 
fSorm  the  contract  according  to  its  terms,  and 
for  an  injunction  to  restrain  the  sale  pend- 
ing the  action.  Atta<died  as  an  exhibit  Is  a 
copy  of  the  contract  The  allegations  are 
upon  positive  knowledge.  The  complaint  was 
filed  on  November  8th.  Tbe  court  Issued  the 
Injunction  as  prayed,  but  without  notice; 
the  sale  being  advertised  for  that  day.  On ' 
December  6th  the  defendants  moved  the 
court  to  vacate  the  order  granting  the  in- 
junction on  tbe  grounds  that  the  facts  stated 
do  not  warrant  tbe  granting  of  the  writ,  and 
that,  in  any  event,  th^  do  not  exhibit  such 
an  emergency  as  Justified  the  granting  of  it 
without  notice.  The  motion  was  supported 
by  an  affidavit  by  the  defendant  See,  and 
by  an  answer  by  both  defendants.  The  affi- 
davit does  not  controvert  any  of  the  facts 
alleged  in  the  complaint  The  answer  admits 
all  of  the  auctions  therein  made,  except 
that  it  denies  a  tender  of  the  deed  by  tbe 
plaintiffs.  It  alleges  in  this  connection  that 
tbe  defendant  Cole,  at  the  time  the  value  of 
tbe  lote  was  fixed  try  tbe  arUtrators,  was, 
and  ever  since  has  been,  ready  and  willing 
to  acc^  the  deed  from  plaintl^s  and  to  car- 
ry out  the  terms  of  the  contract,  but  that 
tbe  idalntUfs  refused,  and  ey&c  since  have 
refused,  to  deliver  it  or  the  possession  of  the 
lots. 

[1]  It  is  a  settled  rule  in  this  JnrlsdlcUon 
that  the  granting  or  refusing  to  grant  a  pre- 
liminary injunction  in  a  particular  case  rests 
in  the  discretion  of  the  district  court  and 
that  this  court  will  not  Interfere  with  the 
exercise  of  that  discretion  unless  there  has 
been  a  manifest  abuse  of  it.  Benn^t  Bros. 
V.  Congdon,  20  Mont  206,  SO  Pac.  556 ;  Boyd 
T.  Desrozier,  20  Mont  449,  52  Pac.  9S;  For- 
rester et  al.  V.  Boston  &  Mont,  eta,  Co.,  21 
Mont  5S5»  65  Pac.  229,  363. 

[2, 3]  In  exigwt  cases,  before  the  defend- 
ant has  answered,  the  writ  may  be  granted 
without  notice  either  upon  tbe  complaint 
alone  or  upon  affidavits,  if  in  tbe  opinion  of 
the  court  irreparable  injury  will  result  from 
the  delay  required  for  giving  notice.  Rev. 
Codes,  H  6644,  6646.  So  It  Is  discretionary 
with  the  court  as  to  whether  the  Injunction 
shall  be  continued  after  the  defendant  baa 
answe^l^ 

[4,  S]  The  ctmtentlon  of  counsel  is  Qiat 
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since  It  la  not  alleged  that  tbe  defendants  are 
Insolvmt,  and  it  Is  apparent  tbat  an  action  at 
law  for  damages  for  a  violation  of  tbe  con- 
tract would  adequately  compensate  the  platD- 
tiffs,  the  court,  abused  its  discretion  both  In 
granting  the  writ,  and  in  refusing  to  sustain 
the  motion  to  set  It  aside.  There  Is  no  merit 
in  the  contention  from  either  point  of  view. 
Tba  complaint  la  verified  npon  knowledge. 
This  meets  the  requirement  of  the  statute. 
Section  6644,  supra.  We  do  not  Oilnk  that 
It  can  be  qnestioned  that  tiie  plaintiffs  axe 
oitltled  to  a  specific  pwformance  of  the  con- 
tract, if  the  facts  as  stated  are  established 
by  the  evidwce.  Tbe  conQilalnt  la  not  a  mod- 
el of  pleading,  but  it  sets  SmOx  clearly  the 
stipulations  of  the  contract,  the  definite  as* 
certalnmoit  of  the  purchase  price  In  accords 
ance  therewith,  and  a  tender  of  such  a  con- 
veyance  as  the  plaintiffs  bound  themselves 
to  make.  But  for  the  single  issue  as  to  the 
tender  of  tbe  deed,  upon  the  admlBslons  in 
tbe  answer  it  Js  apparent  tbat  defendant 
Cole  Is  without  defense^  It  is  true  the  deed 
Is  not  tendered  with  the  complaint;  yet, 
since  the  plalntUb  have  submitted  them- 
selves to  the  Jurisdiction  of  the  court,  they 
may  be  required  to  prep^  and  deposit  the 
deed  In  court  at  any  time  before  the  decree 
granting  them  relief.  By  demanding  the  re- 
lief sought,  coupled  wiUi  tbe  allegation  of  tbe 
offer  to  perform,  they  exhibit  their  willing- 
ness to  meet  all  the  obligations  to  be  per- 
formed on  their  part  Hence  the  complaint 
is  not  open  to  objection  because  the  plain- 
tiffs do  not  allege  a  deposit  of  the  deed  with 
the  clerk.  As  was  said  by  the  Supreme  Court 
of  Appeals  of  West  Virginia,  in  Vaught  v. 
Cahl,  31  W.  Va.  424,  7  S.  EL  9 :  "Whatever 
may  be  the  rule  as  to  dependent  covenants  in 
courts  of  law,  It  is  well  settled,  In  cases  of 
this  character  In  courts  of  equity,  that  it 
will  not  make  the  bill  demurrable  merely  be- 
cause the  plaintiff  fails  to  tender  with  his 
bill  for  specific  performance  a  sufficient  or 
any  deed  for  the  land."  There  la  some  di- 
versity in  the. decisions  on  the  subject,  but, 
where  it  appears  that  an  offer  to  perform 
has  been  made  and  refused,  it  is  sufficient  if 
the  plaintiff  alleges  that  be  is  willing  and 
stands  ready  to  comply  with  the  contract  on 
his  part   Bruce  v.  Tllson,  23  N.  T.  194. 

[6]  In  this  character  of  action  it  is  not 
necessary  for  plaintiff  to  allege  special  dr^ 
cumstances  showing  that  he  has  no  adequate 


remedy  at  law.  The  allegation  of  a  breach 
of  such  a  contract  is  itself  sufficient  to  raise 
the  presumption  that  pecuniary  compensation 
will  not  afford  adequate  relief.  Ide  v.  iJiia- 
er.  10  Mont  5,  24  Fac  696,  24  Am.  St  Bep. 
17;  Christiansen  t.  Aldrlch,  30  M<mt  461, 
76  Pac.  1007;  Rev.  Codes,  |  6090.  In  other 
words,  whoi  It  appears  tbat  tiie  defmdant 
has  refused  to  comply  with  his  contract,  the 
presumption  attaches  that  the  plaintiff  haw 
suffered  detriment  which  la  Irreparable  In  an 
action  for  damages  and  is  prima  facie  en- 
titled to  Invoke  the  aid  of  equity  to  obtain 
adequate  relief,  viz.,  the  performance  of  the 
contract 

[7]  The  court  may  grant  or  withhold  re- 
lief, according  to  the  circumstances  as  they 
are  made  to  appear  by  the  evidence  (Chrls- 
tlansm  v.  Aldrlch,  snpra^;  but,  bavlng  as< 
sumed  jurisdiction  of  the  actlm,  it  will,  as 
in  any  other  action,  make  use  of  all  the  In- 
strumcaitaUtles  at  Its  disposal  to  preserve 
the  status  quo  until  the  controversy  can  be 
determined  on  the  merits.  Taylor  et  aL  v. 
Florida  East  Coast  Ry.  Co.,  64  Fla.  635,  46 
South.  574,  16  L.  B.  A.  (N.  S.)  307,  127  Am. 
St  Rep.  155,  14  Ann.  Cas.  472 ;  2  High  wi 
Injunctions  i^tb.  Ed.)  1120.  The  questlan  here 
Is  not  AS  counsel  seem  to  think,  whether  a 
case  is  stoted  for  an  injunction  to  restrain 
the  collection  of  a  judgment  which  afaonld  be 
deemed  satisfied,  but  whether,  pending  tbe 
action,  the  court  should  restrain  conduct  oa 
the  part  of  the  defendants  which,  bat  for  the 
restraint,  would  result  in  ia  condition  whidi 
would  render  the  final  decree  in  favor  of 
plaintiffs  ineffective.  If  the  plaintiffs  are 
oitltled  to  any  relief,  they  are  entitled  to 
have  the  judgment  satisfied  In  conformity 
with  the  terms  of  the  contract  Ttils  they 
cannot  have  if  the  sale  ia  allowed  to  proceed 
and  satisfaction  is  had  by  that  means ;  for, 
under  the  changed  conditions  which  wodld  be 
found  to  exist  at  the  termination  of  the  ac- 
tion, the  rights  of  the  parties,  as  affected  by 
the  seizure  and  sale  of  the  propwty,  would 
be  left  wholly  unadjusted. 

The  Injunction  was  properly  issued  In  the 
first  instance,  and  the  action  of  the  court  in 
denying  the  motion  was  correct  The  order 
is  affirmed. 

Affirmed. 

HOXiLOWAT,  a  3^  and  SANNEp,  con- 
cur. 
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BRANDT  et  aL  t.  McINTOSH  et  al. 

(Supreme  Court  of  Montana.    Feb.  21,  1913.) 

1,  PLBADiNa  (I  8*)— CoNCLUsiONB— Enjoin- 
ing Issue  or  Shbbiff's  Deed. 

In  an  action  to  enjoin  tlie  Issue  of  a  sber- 
{K*8  deed  on  execution  sale  of  a  mine  under  a 
jnd^ent  for  aervicea,  a  complaint  alleKing 
only  that  defendant's  claim  for  services  was 
fraodolent  and  was  approved  by  other  de- 
fendants Boleiy  to  obtain  poaaesBion  of  the 
mine,  and  that  the  entire  suit  was  a  conspiracy, 
is  insufficient  to  autborize  an  injunction,  tbe 
allejirationa  bein;  mere  concIUBioca,  and  not 
enfncient  under  Bev.  Codes,  S  6532,  requir- 
ing tli«  complaint  to  contain  a  statement  of 
the  facts  coDstitotinK  a  cause  of  action  to  sup- 
port an  Injunction. 

[Ed.  Note. — For  other  caaes,  see  Pleading, 
Cent. -Dig.  II  12-28%;  Dec  Dig.  8  8.*] 

2L  CORPOKATJONS  (|  211*)— ACTIONS  BT 
STOCKHOLDEBS— COHFLA I  NT— StJSTIOlENCT. 
Where  stockholdera  of  a  corporation  aeek 
an  injunction  to  prevent  tbe  sale  of  corporate 
property,  a  complaint  which  does  not  show  that 
they  are  minority  stockholders  is  insufficient  to 
afford  them  relief,  as  un^r  Rev.  Oodea,  || 
3835,  3888,  they  may  control  tlie  election  of 
directors  and  remove  objectionable  ones  if 
they  have  a  majority. 

[Kd.  Note. — For  other  cases,  see  Corpora- 
tiona.  Cent.  Dig.  »  814-818,  820,  821,  823, 
824;  Dec  Dig.  1  211.*] 

S.  ConPOBAnoNs  (|  206*)— AonoNS  bt  Stock- 

HOLDEBS — DbUAND. 

Minority  stockholders  are  not  entitled  to 
sue  to  prevent  the  sale  of  corporate  property 
under  an  Invalid  Judgment,  where  they  have 
made  a  demand  only  upon  the  president  and 
secretary,  and  it  doea  not  appear  that  relief 
baa  been  songbt  bgr  appeal  to  tbe  board  of  di- 
rectors. 

[Ed.  Note. — For  other  caeeB,  see  Corpora- 
tions. Cent.  Dig.  ||  791-796;  Dec  Dig.  |  206.*] 

4.  OOSPOEATIOim     (I     211*)  — AinSONB  BT 

8«>cb:hoi.i«bs— FBnnoN— SuFncHNCT. 
A  complaint  by  atockholders  to  enjoin  la- 
soe  of  a  deed  on  execution  sale  of  corporate 
property  under  a  judgment  ia  insufficient,  where, 
though  alleging  that  the  officers  have  failed  to 
redeem,  it  fails  to  allege  that  tbe  ofBcers  who 
refused  to  redeem  from  the  sale  had  dtay  means 
of  obtaining  funds  to  redeem. 

tEd.  Note. — For  other  cases,  see  Corpora- 
tiona,  Cent  Dig.  ||  814-818,  820,  821,  828, 
824;  Deu  Dig.  |  211.*] 

5.  PUtADIHQ    (I  8*)— CONCLUraOKB— ENJOIK- 

inG  Issue  of  Sheriff's  Deed. 

A  complaint  by  stockholders  to  enjoin  the 
issue  of  a  sherifTs  deed  to  corporate  proper- 
ty on  the  ground  of  fraud  in  the  judgment  un- 
der which  the  sale  was  made,  which  aHeges 
that  the  control  and  operation  of  the  mine 
has  been  In  the  bands  of  a  board  of  directors 
who  have  managed  it  for  their  own  personal 
advantage,  and  uiat  they  might  obtain  control 
of  the  property  to  the  loss  of  the  stockholders, 
ia  insufficient  for  want  of  a  statement  of  the 
facts  on  which  the  charge  is  based. 

[Ed.  Note.— For  other  cSBes,  see  Pleading, 
Cent  Dig.  U  12-28%;  Dec.  Dig.  S  8.*] 

Appeal  from  DMrlct  Ooort.  Missoula 
bounty;  F.  C  Webster,  Judge. 

Action  by  Henry  B,  Brandt  and  otiiera 
against  Robert  O.  McTntosh  and  others  and 
Onrtls  Hnllar  and  another.  From  a  judg- 
ment for  plalntlfh,  the  last-named  defend- 
nnts  appeal.  Reveraed. 


Elmw  E.  Hersb^,  of  IdlsBouIa,  for  appel- 
lants. HacCbemey,  Becker  &  BradW,  of 
Gbicago,  III.,  and  Woody  dc  Woody  and  A.  J. 
Violette,  all  of  Mlasoula,  for  respondents. 

HOLLOWAT  J.  This  is  an  appeal  from 
an  order  granting  an  Injunction.  The  com- 
plaint alleges  that  In  June,  1911,  Curtis  Hul- 
ler  commenced  an  action  In  the  district  court 
of  Missoula  county  against  the  Amador 
Copper  ft  Gold  Mining  &  Milling  Com- 
pany, Limited,  a  corporation,  to  recover  $0,- 
822.44,  alleged  to  be  due  blm  for  work  and 
labor  performed  for  the  corporation;  that 
due  service  of  summons  was  made;  that 
on.  July  8.  1911,  the  default  of  the  d^endant 
corporation  was  entered,  judgment  recovered 
by  default  for  tbe  full  amount  demanded, 
and  execution  Issued  and  placed  in  the  bands 
of  tbe  sh^fC  of  Missoula  county  for  service. 
It  is  then  alleged  that  in  tbe  proceedings 
leading  up  to  the  sbraifTs  sale,  and  In  tbe 
sale  Its^f,  such  irregnlarltles  occurred,  and 
these  ar^  pointed  out,  that  a  sberifTs  deed 
ought  not  to  Issue  to  the  purchaser  of  the . 
property  at  audi  sale.  After  a  bearing  the ' 
district  court  ordered  an  injunction  to  issue 
restraining  the  defendant  sheriff  from  issn- 
ing  tbe  deed,  and  this  appeal  followed. 

But  for  certain  statements  contained  In 
tbe  brief  of  respondents  we  would  be  uncer- 
tain as  to  tbe  theory  upon  which  plaintiffs 
proceeded,  but  we  bare  tbe  rQ>eated  assur- 
ance that  tbe  purpose  this  suit  Is  two- 
fold: (1)  To  set  aside  the  Huller  judgmeut; 
and  (2)  to  have  vacated  tbe  pretended  sher- 
iff^ sale.  As  andllary  relief  and  for  the 
purpose  of  maintaining  tbe  status  quo,  an 
injunction  was  demanded  restraining  tbe 
sheriff  from  executing  or  delivering  a  ab&e- 
Ufa  deed  pending  a  final  determination  of 
the  cau8& 

[1]  1.  Tbe  only  allegations  to  be  found  in  tbfl 
complabit  ^Ich  reflect  in  the  least  upon  the 
character  of  Huller's  claim  or  his  judgment 
are  these:  "That  tbe  daim  of  tbe  said  Our- 
tie  Huller  is  a  pretense  and  a  fraudulent 
claim,  approved  by  the  said  Robert  6.  Mc- 
intosh and  tbe  said  Geoiw  F:  Ston^,  to- 
gether wltb  other  parties  nolmown  to  your 
orators,  for  tbe  sole  purpose  of  obtaining 
possession  of  the  Amador  mine  and  tbe  oth- 
er  property  mentioned  in  tbe  said  sherUfa 
sale  for  tbemselv«i  In  fraud  of  your  otktors' 
rights,"  etxr.  And,  again:  '7onr  orators 
further  allege  that  tbe  entire  suit  brought 
in  tills  court  by  Ourtis  Huller  Is  a  mere 
scbeme  and  conspiracy  on  the  part  of  tbe 
said  Curtis  Huller,  Robert  G.  Mcintosh,  and 
George  F.  Stoney  and  otb^  unknown  to 
your  orators  to  obtain  possession  of  tbe  said 
premises  described  in  the  said  aherlffs  re- 
turn In  fraud  of  the  rights  of  your  orators," 
etc.  It  will  be  observed  at  once  that  In  net- 
tber  of  these  excenpts  Is  there  a  single  fiict 
stated.  Bacb  consists  of  a  bald  conclusion. 
Under  our  Code,  tiie  complaint  must  contain 
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a  statement  of  the  facts  constituting  the 
cause  of  action.  Rev.  Codes,  I  6532.  There 
Is  not  uns  contention  that  Huller  did  not 
render  services  to  the  corporation  of  the 
value  of  the  amount  claimed,  or  that  such 
services  were  not  necessary;  indeed,  there 
la  not  a  suggestion  of  any  fact  which  tends 
In  the  remotest  degree  to  impeach  the  in- 
tegrity of  the  Judgment  The  employment  of 
such  extravagant  terms  as  "fraud,"  "con- 
spiracy," and  other  words  of  like  malign 
import,  unaccompanied  by  a  statement  of 
facts  upon  which  the  charges  of  wrougdolog 
rrat,  Is  a  useless  waste  of  words.  20  Ency. 
PI.  &  Pr.  786.  The  complaint  falls  alto- 
gether to  state  facts  sufficient  to  constlCnte 
a  cause  of  action  for  setting  aside  the  Hul- 
ler judgment. 

[2]  2.  Assuming  that  sufficient  facts  are 
stated  to  warrant  the  eCctloa  of  the  trial 
court  in  granting  an  injunction  pendente  lite 
if  the  corporation  whose  property  is  alleged 
to  be  in  Jeopardy  was  plalntitF,  we  still  have 
for  consideration  the  question:  Does  the 
complaint  state  a  cause  of  action  for  an  in- 
junction in  Savor  of  these  plaintiffs?  The 
suit  is  broi^t  by  seven  named  stockhold- 
ers of  the  Amador  Copper  &  Gold  Mining  St 
Milling  Company,  Limited,  for  themselves 
and  for  500  other  stodcholders  In  tiiat  com- 
pany similarly  situated.  The  purpose  of  hav- 
ing the  sheriff's  sale  set  aside  Is  to  protect 
property  owned  by  the  corporation,  and  not 
to  subserve  any  private,  personal  interests 
of  plalntUb,  as  distinguished  from  the  rights 
common  to  all  other  stockholders  of  the  com- 
pany. An  action  of  this  character  Is  one 
brought  In  behalf  of  the  corporation  Itself. 
McConnell  v.  Combination  Mining  &  Milling 
Co.,  30  Mont  239,  76  Pac.  194,  104  Am.  St. 

703.  It  Is  elem«itary  that,  liefore  stock- 
holders can  go  Into  a  court,  they  must  first 
exhaust  their  remedy  within  the  corporation 
itself.  If  they  hold  a  majority  of  the  stock, 
they  may  control  the  election  of  the  direc- 
tors (Kev.  Codes,  i  3835),  or.  If  they  control 
two-thirds  of  the  stock,  they  may  remove  an 
objectionable  director  (section  3838).  Be- 
cause of  the  power  and  authority  thus  lodged 
In  the  stockholders,  courts  of  equity  refuse 
to  listen  to  their  complaints,  unless  it  ap- 
pear that  the  situation  of  the  parties  is 
such  that  they  cannot  secure  relief  from  the 
<:o;rporate  authorities. 

[3]  In  the  first  place,  this  complaint  does 
not  even  disclose  that  these  named  plaintiffs 
and  those  for  whose  l)enefit  the  suit  was 
brought  are  minority  stockholders.  We  are 
not  informed  what  amount  of  the  sto(^  these 
plaintiffs  own  or  control,  or  what  the  au- 
thorized or  issued  stock  of  the  corporation 
is.  Therefore  the  plaintiffs  do  not  show 
th^r  inability  to  secure  relief  within  the 
corporation  Itself,  and  for  this  reason  fail 
to  state  a  cause  of  action.  But,  even  If  they 
are  minority  stockholders,  they  still  fall  to 
flteto  a  canee  of  acUod.  It  Is  an  elementary 


rule  of  law  that,  before  minority  stodkhold- 
ers  can  4>e  heard  to  prosecute  a  aalt  founded 
on  a  right  of  action  existing  In  the  corpora- 
tion Itsel:^  they  must  all^e  that  a  demand 
has  been  made  upon  the  board  of  directors 
or  other  governing  body  of  the  corporation 
for  relief  from  the  grievances  of  which  they 
complain  or  for  action  In  oonformit?  with 
their  desires,  and  that  such  demand  has 
been  met  by  a  refusal,  or,  In  lieu  of  such 
demand  and  refusal,  th^  must  show  such  a 
state  of  facts  as  discloses  that  the  demand. 
If  made,  would  have  been  entirely  nnarall- 
ing.  The  complaint  falls  to  disclose  any  de- 
mand whatever  upon  the  board  of  directors 
to  prosecute  this  suit  or  prevent  the  threat- 
ened injury  to  the  corporation's  property. 
It  is  alleged,  however,  "that  your  orators 
have  requested  the  said  officers  and  direc- 
tors to  redeem  said  property  from  said  Ilois 
and  Judgment  and  e^edaily  from  tiie  pre- 
tended sale  to  Curtis  Hnllor,  bat  that  the 
said  oflteera  and  dlractors  have  made  no 
atteinpt  to  redeem  said  pn^erty  and  have 
refused  and  still  refuse  to  do  so,"  bnt  this 
reference  is  only  to  the  defendants  Mcintosh 
and  Stoney,  president  and  secretary,  respeo 
tively,  at  the  defendant  corporatton.  and  each 
a  dlrectmr  thereot  We  are  not  informed  of 
the  number  of  directors  constituting  the 
board,  and  It  Is  therefore  Impossible  to  say 
that  the  acts  of  the  president  and  secretary 
are  such  that  r^lef  could  not  be  had  from 
the  board  Itself,  and  certainly  ne^ect  or 
misconduct  cm  the  part  of  those  two  oSAwn 
is  not  sufficient  to  reliere  the  plaintiffs  Cram 
the  neceeslty  of  applying  to  the  board  of  di- 
rectors for  a  redress  of  their  grievances  or 
for  action  In  conformity  to  their  wishes. 
The  anthorltlea  In  support  of  these  proposl- 
tlms  are  so  numerous  that  nter&usB  to  the 
texts  where  th^  are  cited  vrlll  sudBce^  10 
Cyc.  26  Am.  ft  Eng.  Bncy.  of  Imw  (2d 

Bd.)  976  ;  20  Bncy.  PI.  ft  Pr.  778;  2  Oook 
on  Stock  ft  Stobkholden  (3d  Bd.)  |  701. 

[4]  While  it  is  alleged  that  the  officers 
have  refused  to  rederai  the  corporation's 
property  from  the  pretraded  sale  under  the 
Huller  judgment,  the  complaint  falls  to  al- 
lege that  the  officers  or  directors  have  any 
funds,  or  the  means  of  obtaining  funds,  with 
which  to  effect  such  redemption. 

[S]  The  complaint  contains  the  following 
paragraph:  "That  since  the  year  1907  the 
operation  and  control  of  said  mine  has  been 
in  the  hands  of  a  board  of  directors,  most 
of  whom  were  residents  of  the  state  of  Ida- 
ho, and  the  property  has  been  managed  and 
controlled  since  that  time  by  said  board  of 
directors  for  their  own  personal  advantage 
and  gain,  and  In  such  a  manner  that  the  di- 
rectors or  some  of  them  may  finally  acquire 
the  property  herein  described,  to  the  great 
loss  and  detriment  of  your  orators,  and  the 
stockholders  represented  by  them."  Assum- 
ing, withoat  deciding;  that  ttie  wwdm  'teld 
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Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  Miller  Smitb,  Judges 

Action  by  A.  J.  Hulse  against  the  North- 
ern Pacific  Railway  Company  and  another. 
From  an  order  Anting  irialntlff  a  new  trial, 
defendants  appeaL  Affirmed. 

Ounn  and  Bamii,  of  Helena,  fen-  appel- 
lants. Wellii^ton  IX  Bankln,  of  Helena,  for 
reqwndent 


mine"  refer  to  all  the  real  property  sold 
at  the  sberilTs  sale,  the  paragraph  quoted 
Is  distinguished  tiie  adroitness  with  which 
the  pleader  approaches  facts,  which  might 
reflect  adversely  npon  the  conduct  of  the 
board  of  directors,  without  stating  tkem.  It 
will  not  do  to  say  that  the  directors  manag- 
ed the  property  for  their  own  personal  gain. 
The  facts  mast  be  stated  upon  which  sncb 
a  charge  can  rest 

Because  the  complaint  does  not  state  any 
cause  of  action  In  fftvor  of  these  plaintiffs, 
the  trial  court  erred  In  directing  an  injunc- 
tion to  issue  and  the  order  Is  accordingly 
reversed. 

Reversed. 


BBAKTLX,  a  J.,  and  SAMNEB,  J.,  concur. 


(47  Moat  ») 

HULSE  T.  NORTHERN  PAC.  RT.  GO.  et  aL 
(Supreme  Court  of  Montana.   Feb.  20,  1913.) 

1.  N«w  Tbui.  a  33*)— Geoukdb— Ebboes  of 
Law. 

Where  the  trial  court  committed  ermr*  of 
taw  of  a  substantial  character,  a  motbm  for 
new  trial  U  properly  granted. 

[Ed.  Note.— For  other  caecB,  see  New  Trial* 
Cent  Dig.  |  48 ;  Dec.  Dig.  %  S3.*} 

2.  BVIDBNOB  (i  271*>— SELF-SEBVina  DKOZ.*.- 
BATtOnS— NASKATIOn  OF  IkJVKT. 

In  ui  action  by  a  trespasser  on  a  train 
who  was  run  over,  declarations  that  a  brake- 
man  poshed  him  under  the  train  are  self-serv- 
ing,, and  are  inadmissible  In  chief  where  merely 
narrative  of  a  pAst  occurrence. 

[Bd.  Note.— For  other  cases,  see  GTidence, 
Cent  Dig.  SS  1068-1079,  1081-1101;  Dec 
Di«.  I  271.*] 

3.  EviDKiffca  (S  150*)  —  GoimcBSAnoHB— An* 

MUBIBXLITT. 

In  an  action  by  a  trespasser  on  a  train 
who  was  niD  over,  where  a  number  of  witness- 
es testified  for  the  defense  that  in  a  conversa- 
tion immediately  after  the  accident  he  stated 
that  one  of  his  companions  pushed  blm  under 
the  ear,  and  he  felL  and  did  not  stete  that  the 
brakeman  pushed  him  oil,  testimony  in  rebuttal 
by  other  witnesses  that  at  that  time  he  did 
state  that  he  was  shoved  under  the  tnin  by  a 
brakeman  is  admissible  In  view  of  Rev.  Codes, 
I  7871,  providinir  that  when  part  of  a  conver- 
sation is  given  in  evidence,  tiie  whole  on  the 
same  subject  mar  be  inquired  into  by  the  other 
party,  and  was  Improperly  excluded  as  a  self- 
aarriag  declaration, 

FBd.  Notfc— For  other  cases,  see  Evidence, 
Cent  Dir  H  440-408,  2148;  VtQ.  Dig.  i 
lOCL*] 

4.  Apfbai.  and  Bbiob  a  978*)— Dtscamon 
or  IjOwbb  Coubt— Gbaht  of  Niw  Tbxal, 

Where  the  trial  court  erroneously  exclud- 
ed certain  evidence,  and  subsequently  granted 
a  new  trial  on  that  ground,  the  latter  ruling 
will  not  be  disturbed  on  appeal,  even  tibough 
the  ezeluded  evidence  does  not  seem  to  the  re- 
viewing court  to  be  of  much  importance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !|  S866-3870;  Dec  Dig.  ! 
978.*] 


BANNER.  J.  On  March  21.  1911,  the  le- 
spondent,  A.  J.  Hnls^  with  others,  was  rid- 
ing on  one  of  M>I>ellant  company's  frel^t 
trains  en  route  from  Missoula  to  Helena 
without  paying  fare.  When  the  train  bad 
reached  a  point  about  half  a  mile  west  of  . 
Helena,  he  was  in  some  manner  cast  beneath 
Its  wheels  and  run  over,  sustaining  the  In- 
jury which  Is  the  basts  of  this  acticm.  The 
Issue  of  fact  was  whether  he  had  been  push- 
ed off  by  the  brakeman  while  the  train  was 
In  motion.  The  case  was  tried  to  the  dis- 
trict court  sitting  with  a  Jury,  and  the  ver- 
dict was  for  the  ei^Uant  On  motion  of 
respondent  the  verdict  was  set  aside  and  a 
new  trial  awarded;  hence  this  appeaL 

[t]  The  motion  for  new  trial  was  sub- 
mitted to  the  district  court  upon  the  ground 
of  errors  of  law  occurring  at  the  trial.  If 
it  appear  that  any  such  errors  of  a  sub- 
stantial character  were  committed,  the  or- 
der must  he  affirmed.  Monson  v.  La  Franc 
CoM>er  Co.,  43  Mont  65,  114  Pac.  778 ;  Har- 
rington V.  Butte,  eta,  Ry.  Co.,  36  Mont  478, 
93  Pac.  640;  OllUes  v.  Clarke  Fork  Coal 
Co.,  32  Mont  320,  80  Pac  370;  State  v. 
Schnepel,  23  Mont  S24,  59  Pac.  927. 

The  exceptions  noted  in  .the  record  chal- 
lenge the  propriety  of  the  rulings  below  in 
two  resi>ects:  (1)  The  exclusion  from  re* 
spondent's  case  In  chief  of  certain  declara- 
tions by  him,  to  the  effect  that  the  brake- 
man  had  pushed  him  off;  and  (2)  the  ex- 
clusion of  substantially  the  same  evidence 
in  rebuttal. 

[2]  1.  The  declarations  were  self-serving, 
and  the  theory  on  which  It  was  sought  to 
have  them  admitted  In  <dilef  Is  that  they 
were  part  of  the  res  gestse.  To  this  we  can- 
not assent  Without  elaboration,  it  will 
suffice  to  any  that  the  declarations  In  ques- 
tion were  merely  stateoients  or  narratives  of 
a  [ABt  transaction  and  within  the  rule  against 
hearsay.  State  v.  De  Hart,  38  Mont  211. 
99  Pac  438;  Polndexter  &  Orr  L.  St  Co. 
V.  Oregon  Short  Line  Ry.  Co..  33  Mont.  338, 
83  Pac  886;  State  v.  Tighe,  27  Mont  337, 
71  Pac  3;  State  v.  Pugh,  16  Mont  843,  40  - 
Pac.  861.  The  order  granting  a  new  trial 
cannot  be  sustained  for  error  in  this  regard. 

[1]  2.  In  rebuttal  It  was  sought  to  prove 
by  the  witnesses  Blatheny,  Qrote,  and  Ward 
that  respondent  said  a  brakeman  had  push- 
ed him  off.  As  to  Bfatheny,  the  evidence  was 
properly  refused,  since  the  declaration  to  be 
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elicited  from  blm  mm  fixed  at  a  time  and 
place  for  which  th^  was  no  fonndatloa  In 
the  appellant's  case.  As  to  Grotz  and  Ward, 
the  condition  Is  different  E>>r  the  appel- 
lant the  witnesses  Porter.  Gardiner,  and 
Wilson  had  testified  to  the  ^ect  that,  after 
respondent  had  been  taken  to  the  baggage 
room,  some  conversation  occurred  in  which 
the  respondent  stated  in  effect  that,  aa  the 
train  was  coming  into  town  and  as  he -was 
getting  out  of  the  car,  some  one  of  his  com- 
panlwB  in  the  car  pushed  him  and  he  fell. 
On  cross^xamlnatlon  Porter  further  testi- 
fied that  the  respondent  did  not  say  a  brake- 
man  pushed  him  off;  and  Gardiner  and 
Wilson  testified  that  the  respondent  did  not 
sa7  who  pushed  him.  We  are  i^tlsfled  that 
there  was  bat  one  conversation  in  the  bag- 
gage room.  The  testimony  of  Grotz  and 
Ward,  therefore,  was  admissible  as  part  of 
that  conversation  (Rev.  Codes,  |  7871;  1 
Bncy.  of  Evidence  p^  885),  and  as  a  con- 
tradictory version  of  it  Fld^ty  &  Casual- 


^  Ob.  T.  Doroo^,  107  red.  888,  46  0.  G.  A. 
364;  Carver  V.  Uhited  States,  164  U.  S. 
694, 17  Sup.  Gt  2^  41  C  Ed.  602;  CEeefe 
V.  Eighth  Ave.  B.  Co,  S3  App.  DIt.  324,  63 
N.  T.  Su^  010;  St  Louis,  etc:,  Co.  t.  Vra^nr 
(Tex.  Civ.  App.)  87  S.  W,  400^  The  way  for 
it  having  been  <q;»e&ed  In  aK>eUant*B  case, 
its  admissibility  In  rebuttal  was  not  affected 
by  the  tect  that  the  declaration  was  self- 
serving. 

[4]  The  trial  court  was  in  t}etta'  position 
to  apiffeciate  the  value  of  this  testimony 
than  we  are.  In  view  of  wliat  appears  in 
the  record,  it  does  not  seem  to  have  been  of 
very  mach  Importance;  but  its  exsSjOUm 
was  error,  and  we  cannot  say  that  the  trial 
court  was  guilty  of  a  graver  error  in  the  tf- 
fort  to  correct  It 

The  order  appealed  from  Is  afitoned. 

Affirmed. 

BRANTLT,  a       and  HOLLOWAT,  1, 

concur. 
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BOBOWABIKF  rt'«L  V/lfiiKjnn^CE  OXL 
00.   (L.  A.  ijXfl.) 

<8aiweiiie  Oonrt  of  CaUfonila.   Feb.  11.  191S. 
Bchfluinc  Denied  Iftrch  18,  1913.) 

1.  MlNBS  AXtO  UlHEULS  ^  14^— IjOOATION 

— VALioirr. 

Where  peraotu  locating  mtnliMC  clalmt 
formed  a  corporation,  each  owoing  stock  in  pro- 
portion to  tiieir  claimi,  the  location  ia  not  io- 
▼alid,  u  in  tbe  caw  where  persona  merely  lend 
tiieir  namea  to  a  corporation,  in  whidi  they 
have  no  Interest,  to  enable  it  to  acquire  a  great- 
er area  of  mining  ground  than  is  allowed. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
lUneials.  Gent  Dig.  H  10.^;  Dae.  Dlf.  S 

3.  Mines  and  MnnaaLa  Q  88*)— Location 

—Abandon  icKNT. 

In  an  action  involnng  the  right  to  mining 
land,  evidence  held  not  to  establish  a  volun- 
tary abandonment  by  defendant  of  its  location. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  H  87^^-113;  Dec  Dig.  f 
38.*] 

&  MXNBB    AnO    MinSBALB    (f  23*)— ANNUAL 
AS8BB8iaHT  WOBK— NECBSaiTt. 

XJntil-  an  actual  discovery  of  mineral  is 
made  upon  a  claim,  the  location  is  not  perfect- 
ed, and  annnal  assessment  work  ia  not  necea* 
sai^. 

[Ed.  Note.— For  other  cases,  see  Mines  and 

Minerals,  Cut  Dlf.  H  KL-^,  U4;  Dec  Dig. 
123.*] 

4.  MlHBS  Alio  UiinBuu  d  36*)— LOOAIIOir 

— Eftect. 

Upon  the  locating  of  a  claim  and  posting 
of  notice,  the  locator,  while  acquiring  no  vest- 
ed right  as  againat  Oongress  until  the  inchoate 
location  ia  perfected  by  discovery,  has  a  right, 
aa  against  utird  persons,  to  be  protected  against 
all  forms  of  entries,  so  long  as  he  remains  in 
possession  and  with  doe  diligence  prosecutes 
his  work  of  discovery ;  bat,  where  he  abandons 
his  work  toward  discovery,  the  claim  may  b« 
relocated,  and  tbe  subsequent  locators,  if  they 
remain 'W  possession  and  diligently  prosecute 
the  worit  of  d&KOve^,  which  does'  not  mean 
the  pursuit  of  capital  for  the  work,  but, the  ac- 
tual prosecution  of  the  work,  they  may  perfect 
title  good  as  against  the  original  locator. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Oent  Dig.  H  ei-«8;  Dec  Dig.  I 
20.*] 

&  HINS8  AND  MmSALa  ^  36*>— LOCATION 

«r  CifAiM— WOBK'  OF  Discovert. 

Where  ,a  claim  aiK>n  which  there  had  been 
no  discovery  was  relocated  by  plaintitfo,  their 
^adng  men  in  a  cabin,  with  directions  to 
watch  tbe '  land,  t<^ther  with  the  mere  figur- 
ing as  to  the  charge  for  drilling  oil  wells,  is 
not  such,  a  diligent  prosecution  of  the  virork  of 
discov^  as  to  perfect  the  relocation  as  against 
tiie  original  locator. 

,  rBd.  Kote.--For  other  cases,  see  Bfines'  and 
Minerals,  Gent  Dig.  |  87;  Dec  Dig.  |  36.*] 

8.  MINE9  AHD  HXMXBAL0  (|  23*)-t-LOCATION 
-WORK  OF  DigCOVEBT. 

A  locator  of  a  mining  claim  ia  protected 
In  his  possession  only  while  he  may  be  fairly 
held  to  be'  actually  Aigaged  in  such  work  as 
reasQffabfar  may  be  ^scovery  work,  and :  will 
not  he  protected  on  the  theory  tbat  hS'  is  enti- 
tied  to  a  reasonable  time  to  begin  work,  where 
actual  operations  were  not  begun  for  several 
montha  after  locatfam. 

;  lEd.  Note.— Fw  othOT  caasa,  see  UQnea  and 
MineiSLls,  Gent  Dig.  H  SL-^,  U4;  Dec  Dlf. 


7.  Mines  asd  .Idinmi*  9  Sff^fiooATfOV 

— Eelocation.  ' 

Where  defendant  did  not  abandon  its  orig- 
inal location,  but  merely  failed  to  diligently 
prosecute  the  work  of  discovery,  a  relocation 
by  plaintiffs,  who  also  failed  to  prosecute  the 
work  of  discovery  until  after  re-entry  and  com- 
mencement of  discovery  work  by  defendants, 
will  not  bar  defendant  of  its  rights  under  the 
original  location. 

[B^  Note.— For  other  cases,  see  Mines  and 
Minerals.  Gent  Dig.  H  61-A3;  Dec  Dig.  1 
26.*] 

Departmoit  1.  Aro^al  from  .Superior 
GoDFt,  Kern  County ;  J.  W.  Habon,  Judge.  - 

Acti(Hi  by  George  W.  Botgwax^  and  otb- 
ers  against  the  McKittrlck  OU  Company.' 
From  a  .JodgmeDt  for  plaintiffs,  defendant  . 
appeals.  Berecsed. 

J.  W.  I«lrd  and  F.  B.  Borton,  botb  of  Ba>. 
kersfleld,  for  appellant  Oeorga  B.  Wbita-- 
ker,  of  bakenfleld,  and  Oharlea  G.  Lambw- 
son  and  lamberwm  it  Lamberaon,  all  of  Yl- 
salla,  for  respondents. 

ANOELLOm,  J.  This  Is  an  appeal  ftom 
a  Judgment  given  In  an  action  commenced 
Jnne  1,  1808,  to  quiet  plalntUIiB'  title  to  tbe 
N.  B.  %  of  section  12,  townsh^t  80  soutli* 
range  21  east,  Mt  Diablo  base  and  meridian, 
containing  160  acres,  whlcb  is  TaImU>Ie  for 
petrol  etun  olL  PlaintifCB  claim  under  an  at- 
tempted United  States  placer  mining  loca- 
tion. Initiated  posting  l^r  tbem 
notice  of  IjgcaUc^  on  tbe  ground  on-  May  26, 
190%  wblle  defendant  claims  under  two  1»>: 
cations  initiated  ra  September  1^  1899.  one 
Uududlng  tbe  N.  %  of  said  N.  B.  wltta- 
lots  1  and  2  m  the  N.  W.  ^  of  tbe  same, 
section,  and  tbe  otl^,  Inclndlng  tbe  S.  ^ 
of  said  N.  B.  wltb  lots  S,  4,  6,  and  6 
In  tbe-S.  SL  )4  of  tbe  same  section. 

The  findings  of  the  trial  court,  which  are 
in  full  accord  with  the  allegations,  of  the 
complaint  of  plaintiffs,  are  to  the  following 
effect :  Plaintiffs,  who  were  then  .citizens  of 
the  United  States  over  the  age'  of  21  years, 
on  May  26,  1908,  filed  a  mineral  location 
covering  said  quarter  section  under  and  pur- 
suant to  the  provisions  of  chapter  6,  tide 
3^,  Revised  Statutes  of  the  United  States, 
by  posting  a  notice  in  due  form  thereon, 
where  it  was  easily  discernible.^  and  per- 
forming the  other  acts  essential  to  the  In- 
itiatlou  of  a  location.  All  said  land  was  at 
said  time  a  part  of  the  public  domain  of  the 
United  States,  and  was  unappropriated,  op^ 
yacant,  and  unoccupied  land,  subject  to'  lb-, 
cation  and  entry  by  citizens  of  the  United 
States.  .  Immediately  following  the ,  tpa:king 
of  snch  location,,  tbey  entered  upon  the  oc- 
cupancy and  possession  thereof,,  and  con- 
tinued in  the  exclusive  possession  thereof 
up  to  May  29,  1908,  engaged  In  the  develop-, 
ment  of  Uie  same  fo^  the  oils,  gypsum,  and 
other  mtinerals  contained  therein.  During 
the  night  of  May  29,  1908,  while  plaintiffs 
were  In  such  possession,  the  def^dant,  with-' 
out  theU  consent,  entered  in  and  npon  thsr 
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sarfhee  llnea  oC  mUL  dalm,  announcing  lt» 
Intentbm  to  drill  for  mlneial  oils  contained 
therein,  and  have  ever  since  proceeded,  and 
are  now  proceeding;  "to  pnt  Into  effect  the 
said  announconent  and  tbe  preliminary  work 
of  drilling  for  said  mineral  oUs."  The  conrt 
further  foond  that,  at  the  time  of  plaintiffs' 
location,  the  land  was  not  held  bj  the  de- 
fraidant  under  or  by  Tirtne  of  any  ndneral 
location  whatever,  and  the  defendant  was 
not  the  owner  of,  or  entitled  to  the  possea- 
8lon  of  or  in  the  occnpancy  or  possesrion 
6(  said  land  or  any  part  thereof,  or  actively 
or  tn  good  fiiitta  engaged  in  the  work  of 
prosecntlng  the  development  of  said  land  or 
any  part  thereof  for  oU.  It  farther  found, 
that  any  attempted  location  which  di^endant 
had  made  upon  said  land  had,  prior  to  May 
26,  1908,  become  forfeited  by  reason  of  the 
failure  of  defendant  or  its  predeoeraors  in 
interest  to  do  or  perform  the  assesunoit 
woA  required  by  law  to  be  performed  npoa 
said  land  during  the  year  1907,  and  that 
defendant  was  not  thereafter,  or  on  August 
18,  1906,  in  Uie  possession  or  ocenpaney  of 
the  land  under  any  mineral  location  what- 
ever.  It  further  fouid  that  {Oatnttfls,  with- 
in a  reasonable  time  aftex  their  location, 
cranmenced  in  good  Hltb  the  work  of  de- 
veloping the  land  for  the  mineral  oil  con- 
tained therein,  and  prosecuted  the  same  with 
reasonable  diligence  until  ttte  discovery  of 
oil  In  a  well  drilled  by  the  lessees  of  plain- 
tiffs. 

Judgm^it  was  glvrai  that,  subject  only  to 
tile  paramount  title  of  the  United  States, 
the  plaintUb  are  the  sole  owners  of  ■  said 
land,  and  enjoining  defendant  from  assert- 
ing any  claim  thereto.  As  we  have  said, 
this  Is  an  appeal  by  defendant  from  audi 
Judgm^t  It  ts  claimed  that  the  findings 
are  in  certain  material  respects  without  sup- 
port from  the  evidence. 

Except  in  regard  to  the  matter  of  assess- 
ment woriE  for  the  year  1907,  there  Is  prac- 
tically no  conflict  in  the  evidence.  Sub- 
Btantlklly  such  evidence  la  as  fbllows:  As 
we  )iave  said,  defendant  claims  under  two 
locations  initiated  on  September  19,  1899, 
one  including  the  ^  of  said  N.  B. 
wiai  lots  1  and  2  in  the  N.  W.  %  of  the 
same  section,  and  the  other  including  the 
S.  %  of  said  N.  E.  ^,  with  lots  S;  4,  6, 
and  6  In  the  S.  E.  %  of  the  same  sec- 
tion. Notices  of  location  were  posted  on 
September  19,  1899,  on  these  two  claima  on 
behalf  of  the  requisite  number  of  persons, 
who  at  mdi  time  intended  to  work  through 
the  agency  of  a  corporation.  In  which  they 
were  to  hold  the  atotik  in  equal  shares,  and 
who  subsequently,  on  December  2,  1899,  con- 
ve^  their  respective  interests  to  d^endant 
corporation.  The  work  of  development  was 
Inunedlately  proceeded  with  (m  lot  6  in  the 
S.  E.  ^  of  the  section,  with  the  result  that 
9  well  was  driUed  to  the  deptii  ot  about 
1,100  feet  At  a  depth  of  some  775  feet, 
25  feet -of  rich  oil  sands  were  . discovered. 


capable  of  producing,  it.  Is  claimed,  40  bar- 
rels of  oU  per  day.  No  '<dl'wa8  In  fact  pro- 
duced; defatdaot  endeavoring  to  pass  throng 
and  reach  a  greater  production  at  a  lower 
depth.  Finally  an  Immqae  flow  of  artesian 
water  was  struck,  which  effectually  prev«it- 
ed  further  operatioav  in  that  welL  This 
was  in  the  latter  part  of  1899  or  the  early 
part  of  1900.  It  may  be  conceded  that  from 
such  time  until  May  28,  iSOS,  there  was  no 
such  continuous  work  as  would  warrant  a 
conclusion  tlmt  defendant  was  continuously 
and  diligently  prosecntlng  any  discov»y  work 
on  either  location,  and  that  it  was  not  do- 
ing so  on  May  20^  1908.  It  claims  that  a 
niflletent  'Recovery  was  shown  on  the  sonth- 
erly  location  by  wliat  we  have  already  stat- 
ed, which  perfected  that  location,  obviated 
the  necessity  of  any  further  work,  exc^t  the 
$100  assessment  work  required  annually  on 
a  claim  after  discovery  and  before  patent, 
and  dispensed  with  the  necessitr  of  farther 
actual  possession,  all  of  wUdi  resolta  do  fol- 
low an  actual  discovery.  Dcd'oidant  owned 
other  claima,  adjoining  or  cornering  on  these 
locations,  on  some  of  which  it  was  prosecut- 
ing work.  In  April,  1906,  defendant's  board 
of  directors  voted  to  order  the  timbers  for 
a  rig  to  drill  a  well  <m  the  norttferly  loca- 
tion. At  this  time,  Mr.  Davis,  wlio  located 
the  alleged  dalm,  as  a^uit  of  plaintiffs,  was 
die  forfflnan  of  defendant,  as  ^eU  as  a  stock- 
holder and  director  therein.  Early  In  May 
he  severed  his  relations  with  defendant.  On 
May  23,  1908,  detoidant  commenced  the  over^ 
hauling  and  repair  of  a  water  pipe  Una  to 
be  used  In  drilling  w  said-  northerly  loca- 
tion. On  May  26,  1908,  Davis  vent  upon  the 
N.  E.  \i  of  section  12  to  locate  tiie  same  tea 
plalntUb.  At  that  time  no  one  ^ma  In  actu- 
al physical  possession  of  any  part  tboecff. 
There  was  an  old  cabin  on  the  northei^  H 
of  said  N.  E.  and  another  old  cabin  on 
the  S.  E.  %  of  said  section,  some  littie  dls* 
tance  outside,  of  the  Hues  .of  the  land  atr 
tempted  to  be  located  by  him,  but  within 
the  Unas  of  defendant'a  southnly  location. 
Both  of  these  cabins  had  been  erected  hy  de- 
fendant Davis  posted  his  notice  of  location, 
and  looked  at  tlie  boundaries  already  marked 
on  the  ground.-  On  Ifoy  27,  1908,  he  dcqpart- 
ed  for  Bakersfleld,  leaving  a  man  named 
Gamer  In  the  cabin  on  the  S.  E.  ^  of  the 
section,  with  directions  to  grt  two  isr  three 
other  men  to  watdi  the  claim  and  stay  on 
the  ground.  Daring  the  evening  of  May  28, 
lOOfi,  defendant  brought  to  the  N.  %  of  said 
N.  E.  %  in  wagons  certain  timber  for  the 
construction  of  a  rig  to  bore  a  well,  and  de- 
posited the  same  thereon,  following  this  with 
rig  lumber  on  the  next  day.  Davis  re- 
turned to  tiie  land  on  May  29Hi,  with  a  sur- 
veyor to  run  the  llnes^  and  fOund  the  timber 
that  had  already  been  left  there  by  d^end- 
ant,  and  also  found  a  man  occupying  the 
cabin  thereon,  who  had  been  left  In  posses* 
slon  by  defendant  On  May  30th  or  Slst 
ha  retnzned  again,  staytag  overnight,  and 
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■leepfnc  In  the  caUn  on  the  N.  %  «f  ,ttw 
^-  K<       with  tile  mui.wbo  occupied  the 
•une  for  deTendant    He  returned  to  Ba- 
kenfleld  the  next  day.  and  on  June  1,  1808, 
ttds  action  was  commeooed.  The  only  actu- 
al poBseaalw  mi  Ihe  part  of  plaintiffs  up  to 
thia  tliue  was  such  as  can  be  held  to  have 
axiated  1^  reason  of  the  occupancy  by  Gar- 
ner, and  three  iuen  whom,  he  employed,  of 
tbe  cabin  on  the  S,  E.  ^  of  the  BectloUf  and 
the  fact  that  sa^  men  were  there  to  watdi 
the  (dalm,  and  walked  orer  the  ground  oc- 
casionally.  The  only  alleged  prosecntlon  of 
any  dlacoTery  votk  on  the  part  of  plalntlffa 
up  to  this  time  was  that  Mr.  Davis,  some  10 
days  before  May  26, 1908,  had  been  n^tia^ 
ins  with  certain  parties  as  to  the  amount 
that  tb^  would  charge  to  place  a  drillli^ 
rig  on  this  land,  or  as  he  put  It,  "figuring" 
witli  them  as  to  what  th^  would  charge. 
This  resulted  In  nothing  In  the  way  of  any 
krrai^^ent;  and  it  was  aa  late  as  the  mid- 
dle of  July.  1008,  before  ai^r  arrangement 
waa  made  with  anybody  to  procure  a  drilling 
rig.    From  the  time  that  defendant  com- 
menced to  move  timber  npon  the  N.  ^  of  the 
N.  E.  14  on  May  28,  1908,  it  was  never  out 
of  actual  possession  thereof,  and  continued 
to  diligently  prosecute  discovery  work,  ulti- 
mately, some  time  fn  the  fall  of  1908.  finish- 
ing a  well  capable  of  producing  oU  In  pay- 
ing quantities.  Some  time  subsequent  to  the 
commencement  of  the  action,  and  in  the 
early  part  of  June,  1908,  while  defendant 
waa  enjoying  actual  possea^n  of  the  land, 
engaged  In  prosecuting  discovery  work,  fDa- 
Tts  constructed  a  small  cabin  thereon,  which 
was  thereafter  occupied  by  plaintiffs*  agents. 
Aboat  the  middle  of  July,  plaintiffs  com- 
menced  to  place  timber  for  a  boring  rig  upon 
the  land.  They  complied  a  rig  there  about 
July  22d  or         "spudded  in"  on  August 
Slst,  and  thenceforth  prosecuted  their  dis- 
cOTery  mnk.  with  diligence,  finally,  some 
time  after  defendant's  dlscorery,  finishing  a 
well. 

[1]  We  see  no  reason  to  doubt  the  valid- 
ity of  the  locations  of  defendant's  predeces- 
sors, made  in  tbe  year  1890.  The  16  locators 
located  the  claims  solely  tor  their  own  in- 
dtvldual  benefit,  and  not  as  mere,  agents  for 
tbe  b^eflt  of  some  other  person  or  of  somo 
corporation  in  which  they  had  no  interest 
The  d^endant  corporation,  to  which  It  was 
proposed  to  transfer  the  dalms,  was  to  be 
one  In  whli^  they  were  to  be  the  sole  stock- 
ludden,  each  to  own  one-sixteenth  of  the 
«to<^  As  said  in  an>ellant'a  brief:  "This  la 
no  case  of  dummy  locators,  lending  their 
naoMS  to  any  person  or  any  corporation  for  the 
purpose  of  pennlttlng  it  to  acquire  landa 
This  la  a  caw,  of  16  mea  locating,  in  Kpv^r- 
tsA  good  fUt3i,  lands  within  the  limit  of 
the  amount  allowed  to  them,  and  adopting  a 
eorporate  raanageni«it  as  an  appropriate 
means  ct  r««olating  and  handling  their  Joint 
interests,  and  each  retaining,  through  the 
agency  of  tbe  corporation,  the  exact  interest 


in  the  land  which  he  acquired  under  hla  lo- 
cation.*' Tbe  authorities  dted  by  respond- 
ents In  this  regard,  hare  no  application  to 
such  a  situation,  but  refer  to  cases  where 
a  location  Is  made  by  so-called  "dnmmy  lo-k 
cajtors,"  persona  who  simply  loan  tii^  names 
as  locators  and  act  simply  as  the  fronts  or 
employte  of  some  person  or  corporation  to 
whom  they  are  to  transfer  their  intwest 
Our  own  case  of  Mitchell  t.  caine,  84  GaL 
400,  24  Pac.  164,  cited  by  r»pondents,  la 
one  of  audi  aises.  There,  aa  said  1^  tlw 
court,  three  (tf  the  locators  of  one  dalm  and 
five  jof  another  were  "sham  locators,"  not 
pretraiding  to  have  any  Interest  In  the  claim. 
"They  merely  permitted  their  names  to  be 
used  as  locatora  to  enable  their  friends  to 
obtain  poasessloa  of  and  patmt  for 'more 
mineral  land  than  thoy  were  «ititled  to  tiy 
law;  and  they  executed  couT^ances  to  audi 
frieida  without,  any  TalnaUe  or  lawful  con- 
sideration therefor."  This  was  held  to  be 
contrary  to  the  poli<7  and  object  of  the  Unit- 
ed States  law  limiting  the  quanti^  of  placer 
mineral  land,  which  may  be  located  by  one 
person.  In  Cook  r.  Klonos,  164  Fed^  629, 
00  C  a  A.  403,  the  question,  as  stated  by 
the  court,  was  "whether  on  Individual  can, 
by  the  use  of  the  names  of  his  friends,  rda- 
tivea,  or  employ^,  as  dummies,  locate,  for 
his  own  b^iefit,  a  greater  area  of  mining 
ground  than  that  allowed  by  law."  No  rea- 
son is  advanced  or  can  be  concaved  why 
such  a  practice,  as  waa  adopted  in  the  case 
at  bar,  can  be  held  to  be  violative  of  any 
statute,  rule,  or  policy  relating  to  the  dl^Hisi- 
tlon  of  mineral  lands,  and  we  know  of  no 
ruling  to  the  effect  that  It  is  forbidden.  See, 
in  this  connection,  Undley  on  Mines,  |  226w 

[S,  3]  There  waa  nerer,  prior  to  the  latter 
part  of  the  year  1908,  anjc  (OaeoYery  of  oil 
or  other  mineral  by  defendant  on  the  north- 
erly location,  sufficient  to  perfect  the  loca- 
tion. We  do  not  think  that  the  evidence  waa 
of  such  la  nature  aa  to  establish  any  volun- 
tary abandimmwt  of  tills  location  1^  de- 
fendant; and  we  do  not  nnd«:stand  that  tbe 
conclusion  of  the  loww  court  was  in  any  wi^ 
based  on  the  theory  of  an  abandonmwt  of 
the  claim.  Its  express  finding  on  the  sub- 
ject Is  not  one  of  abandonment,  but  that  any 
attempted  location  which  d^endant  had 
made  became  forfeited  by  reason  of  the  fail- 
ure of  defendant  or  its  inredeceBsors  In  Inter- 
est to  do  or  perform  the  asseasment  work  re- 
quired by  law  to  be  performed  upon  said 
land  during  the  year  1907.  Until  a  suffidmt 
actual  discovery  of  mineral  is  made  on  audi 
a  dalm,  a  locatUtn  la  not  perfected,  and  no 
question  of  the  doing  of  annual  asaessmait 
work  la  InvolTed.  It  Is  only  after  such  dis- 
covery, when  adual  possession  is  no  longer 
necessary  to  protect  the  location  against  sub- 
sequent, locatora,  that  annual  assesament 
work  is  easentiat  to  prevmt  a  forfdtura 

[4]  The  rights  of  tbe  iierson  or  persona 
endeavoring  to  locate  an  oU  claim,  after  the 
posting  of  notice  eic^  are  well  settled  hy  tbe 
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AedalonB.  TTnUl  the  Indtoate  location  1b  pcar- 
fected  by  discovery,  the  locator  has  no  vested 
Hght  wbldt  Oongress  Is  obliged  to  recognlsew 
Bat  where  his  location  Is  made  in  good  faitb, 
lie  has  tbe  right,  as  against  third  persons, 
which  is  transferable,  "to  be  protected 
against  all  forms  of  forcible,  Arandulent,  snr- 
reptltloos,  or  clandestine  enMes  and  in- 
tmslons  iQMUi  his  possession,"  so  long  as  he 
"remains  In  possession  and  vlth  doe  diligence 
prosecDtes  his  wotk  toward  a  disooTerr." 
Miller  T.  Ghrlsman,  140  Oal.  440,  447,  73  Pac. 
1084,  96  Am.  St  Bep.  03;  Weed  t.  SootOt, 
144Ckil.4S0,  77Paa  102S.  As  long  as  snch  a 
condition  conldnnes,  no  one,  without  his  con- 
beatf  can  malce  the  actual  entry  of  the  land 
Msentlal  to  l^lly  initiate  a  new  location. 
But  actnal  possession  of  the  land,  coupled 
with  conUnued  diligent  iffosecntlon  of  dis- 
covery woii:,  are  essential  to  his  protection. 
"What  the  attempting  locator  lias  Is  the 
right  to  continue  in  poraession,  undlstorbed 
by  any  form  of  hostile  or  clandestine  entry, 
while  he  is  diligently  prosecuting  his  work 
to  a  discovery."  McLemOTe  v.  Express  OU 
Co.,  1S8  CU.  600,  112  Pac.  GO,  180  Am.  St 
Rep.  147.  "Where  the  alleged  locator  has 
not  made  a  discovery,  and  has  not  retained 
possession  fbr  the  purpose  of  prosecuting 
work  looking  to  a  discovery,  his  mere  post- 
ing of  notice  and  marking  of  bounduies  up- 
on the  ground  will  not  serve  to  excaude 
others  who  may  peaceably  enter  upon  the 
land  which  he  Is  not  actually  working  or 
occulting.**  New  En^and,  Oil  Co.  t. 
Gongdon,  VS^  OaL  211,  214,  02  Pac  180,  181. 
IThe  case  of  Bdk  v.  Meagher,  104  U.  6.  270, 
26  Ed.  735,  does  not  hold  otherwlM^  The 
location  there  Involved  ms  one  perfected 
hy  discovery,  or  rattier  one  where  discovery 
preceded  the  posting  of  notice  of  location; 
and,  as  we  have  said,  actual  possession  is 
hot  essential  after  the  location  has  been  per- 
fected by  dlscpvery.  The  requtaronent  of 
diligent  prosecution  of  the  Work  was  describ- 
ed in*  McLemore  v.  Express  Oil  Oo.,  supra, 
as  followi;  "This  diligent  prosecution  of  the 
work  of  discovery  does  not  mean  the  doing 
of  assessment  work.  It  does  not  mean  the 
pursuit  of  ' capital  to  prosecute  the  work.  It 
does  not  mean  any  attempted  holdliq^  by 
cabin,  lumber  pile,  or  unused  derridE.  It 
means  the  diligent,  continuous  prosecution 
of  the  woi^-  with  the  expenditure  of  what- 
ever mon^  may  be  necessary  to  the  end  in 
view."  It  is  only  one  so  actually  possessed 
and  BO  engaged  in  the  dlHgent  prosecution  of 
the  work  of  discovery  who  Is  thus  protected, 
by  reason  of  his  attMnpted  location,  against 
an  .entry  by  another.  '  ' 
'  As  we  liave  Intimated,  in  view  of  ^at  we 
have  said,  the  situation  was  not  such  on  May 
26, 1008,  that  defendant  oould  complain  of  an 
entry  then  made  by  another'  In  good  faith  on 
the  land  emlvaced  in  its '  northerly  location. 
Apparently  It  was  not  then  in  actual  pos- 
Aessibn  of  any..pan''thereor,  or  engaged  in 
the  dilfgeut  iffosecutlbn  M*  discovery  wotfc 


thereon.  Accordingly,  plafatlib  were  thai 
entitled  to  locate  the  same  as  an  oil  dalm. 
Th€y  were  wtltled  to  go  into  actual  posses- 
^n  thereof,  post  their  notice  of  location, 
and  continue  in  actual  poeseesion  as  long  as 
they  were  dtllgmtly  prMecaUiv  diaoovwy 
work  thereon  for  the  purpose  of  perfecting 
their  location  by  discovery,  protected  against 
any  re^try  on  the  part  of  defendant  But, 
as  we  have  seen,  Uieir  mm  oitry  into  posses- 
sion and  posting  of  a  notice  of  location,  with* 
out  conOnuance  of  actnal  possession  and  con- 
tinned  dUlgmt  prosecutl<m  of  discovery  wwk, 
would  not  avail  them.  These  things  would 
serve  onl^  to  protect  them  in  their  actual 
possession  while  they  were  engaged  in  dlll< 
gently  prosecuting  discovery  work. 

As  we  have  seen,  the  trial  court  found  in 
favor  of  plalntllEB  upon  the  matter  of  actual 
possession  and  diligent  prosecution  of  discov- 
ery work  at  the  time  defendant  re-entered 
the  land,  and  commenced  Its  own  discovery 
work  thereon.  This  was  one  of  the  allega- 
tions of  paragraph  5  of  the  complaint,  all  the 
allegations  of  wblch  were  found  to  be  tme 
by  the  trial  court.  The  flading  Is  a  material 
one,  as  is  apparent  from  what  we  have  said. 

[5]  As  to  the  matter  of  possession,  it  ap- 
pears, without  conflict,  that  there  was  ab- 
solutely no  one  In  actual  occupancy  of  any 
pert  of  the  land  embraced  In  plaintiffs*  at- 
tempted location  from  the  time  of  the  {tost- 
Ing  of  plafntifTB*  notice  to  the  time  of  defend- 
ant's re-entry,  or,  indeed,  until  some  time 
during  the  following  month,  when  Davis  con- 
structed a  cabin  thereon.  The  utmost  effect 
of  plaintiffs'  evidence,  in  this  behalf,  was 
that  men  had  been  placed  in  a  cabin  on  an 
adjoining  tract  of  land,  with  directions  sim- 
ply to  watch  thla  land  and  walk  over  it  once 
or  twice  a  day.  Whatever  may  be  said  as 
to  this  as  being  capable  of  sustaining  a  find- 
ing of  actual  possession,  it  is  clear  that  the 
evidence  hi  not  snfflcleut  to  support  the  find- 
ing substantially  to  the  effect  that  plaintiCb 
were  engafi^  In  the  prosecution  of  discov- 
ery work  at  any  time  prior  to  the  entry  by 
defendant  and  the  commencement  of  its  own 
discovery  work,  or.  Indeed,  to  support  a  con- 
elusion  that  they  were  so  engaged  at  any 
time  prior  to  the  middle  of  July,  long  after 
the  commencement  of  this  action.  Clearly, 
the  mere  "figuring"  with  other  persons  by  the 
locator  as  to  what  they  will  charge  for  the 
Ooing  of  such  work,  or  the  making  of  an  • 
fort  to  find  some  one  who  will  do  such  woA 
at  a  price  aatisCoctory  to  the  attempting  lo- 
cator, which  Is  the  utmost  plaintiff^  eridoKe 
teadB  to  show  was  done,  cannot  be  htid  to 
constitute  a  diligent  prosecution  of  the  wotk 
of  discovery  any  more  than  the  pursuit  of 
capital  to  prosecute  such  woilc  can  be  held 
to  constitute  snch  dlUgoit  prosecution.  See 
McLunore  v.  Express  OU  C&,  supra.  Under 
the  rule  atablished  by  the  dedth^  the  lo^ 
cator  is  protected  In  his  ptmeuton'  only  when 
MqAged  in  tfte'dUlCent  ^oaecntlob^  actoa) 
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work  for  a.  dtacoray,  and  the  oommanoeiiieiit 
and  oontlnuance  of  anch  wort:  are  as  ewen- 
tlal,  wbea  be  complains  ct  Interference  with 
blB  possesBlon,  aa  la  the  posting  of  bis  notice 
of  location.  '  We  do  not  mean  to  bold  tbat 
sneb  diligent  prosecution  of  tbe  work  mar 
not  Inclnde  audi  actual  preparation  for  the 
■ame  as  the  bringing  to  the  claim  of  the  ma- 
terials tMceasaE?  tbereCor.  We  have  no  sndi 
sitnatioD  presented  by  the  evidence  here, 
and  need  not  determine  exactly  what  will 
constitute  .the  dUlgent  prosecution  of  dlseov- 
cry  WMk.  Here  we  have  nothliw  more  than 
an  Indefinite  "figuring"  with  other  persons 
as  to  what  thts  wUl  charge  for  doing  the 
work.  If  employed  to  do  so,  which  by  no 
BtretCb  ctok  be  held  to  constitute  a  part  of 
the  actual  prosecation  of  the  work  ot  dis- 
covery. 

[I]  It  Is  urged  that  an  attempting  locator 
te  protected  In  his  possession  without  com- 
mmcing  such  work,  provided  he  does  not  al- 
low an  *^unrea8onable  tim^*  to  lapse  without 
making  such  a  commencement;  and  this  ap- 
pears to  have  been  tbe  theory  of  the  learned 
Judge  of  tbe  trial  court,  aa  evidenced  by  pne 
of  bis  findings,  wtaere  It  Is  declared  tbat 
plaintiffs,  "wltMn  a  reasonable  time  there- 
after, commenced  In  good  faith  the  work  of 
devekvlng  tbe  said  land,"  etc..  Such  com- 
mencement, as  we  have  seen,  waa  long  after 
defendant's  re-entry,  and  long  after  the  com- 
mencement of  this  action,  Tbe  rule  declared 
by  the  decisions  does  not  so  provide.  Tbe 
attempting  locator's  possession  is  protected 
only  while  be  may  fairly  be  held  to  be  ac- 
tually engaged  In  such  work  as  may  reason- 
ably be  held  to  be  discovery  work. 

It  would  seem  to  follow  tbat,  aa  to  de- 
ftodant's  northerly  (location,  plaintiffs  were 
not  protected  In  their  alleged  possession  at 
tbe  time  of  defendant's  re-entry  on  May  28, 
1908,  by  reason  of  tbe  posting  of  their  notice 
of  location.  As  we  have  said.  It  cannot  be 
fairly  held  that  plaintiffs  had  then  commenc- 
ed any  work  which  by  any  stretch  can  be 
called  discovery  work.  Until  they  had  made 
such  a  commencement,  the  claim  was  as  free- 
ly open  to  defendant,  under  Its  location  of 
September,  1899.  as  It  would  have  been  bad 
no  notice  of  location  been  posted  by  plain- 
tiff. Learned  counsel  for  plaintiffs  are  In 
error  In  claiming  tbat  tbe  location  of  defend- 
anf a  predecessors  had  been  forfeited.  Such 
would  have  been  tbe  situation  If  a  discovery 
bad  been  made  on  the  claim  and  the  location 
thus  perfected,  and  there  had  been  a  subse- 
quent failure  to  do  the  annual  assessment 
work  expressly  made  necessary  by  statute  to 
ftvcdd  a  forfeiture  coupled  with  a  sabaequent 
valid  location  by  an  adverse  claimant  De- 
fendant's northerly  location  had  never  been 
perfected  by  discovery. 

[7]  Id  the  abaenoe  of  a  voluntary  abandon- 
ment of  all  claims  thereunder.  It  had  the 


right  to  rater  Into  poMeislon  of  Oie  land 
and  do  discovery  work  thereon  at  any  time 
tbat  It  could  do  80  wttbont  transgressing  any 
right  obtained  by  another.  The  alleged  oc- 
cupancy of  plaintlflb  was  not  of  such  a  na- 
ture as  to  destroy  or  affect  this  right  of  de- 
fmdant;  and  defoidant,  in  going  again  Into 
possession  and  commencing  discovery  work 
on  ttie  land,  did  not  violate  any  right  of 
plaintlfh. 

In  view  of  what  we  have  said.  It  Is  ap- 
parent that  tbe  judgment  must  be  reversed. 
A  material  finding  essential  to  plaintiffs' 
right  to  prevail  as  to  the  land  emtvaced  In 
defendant's  northerly  location,  is  not  mffl- 
clently  supported  by  the  evidence. 

We  have  not  considered  what  tbe  effect  on 
plaintUEB'  ^Im  as  to  the  southerly  'A  of 
said  N.  K  %  wlU  be,  if  they  finally  faU  to 
substantiate  their  (ilaim  as  to  the  northerly 
half  thereof;  and,  as  that  question  has  not 
been  argued,  we  ahaU  not  attempt  to  detw- 
mine  It  here.  As  we  understand  tbe  record, 
all  of  plaintiffs'  development  work  has  been 
done  on  tbe  northerly  %  of  said  N.  B. 

It  Is  proper  to  say,  for  the  purpose  of  a ' 
new  trial,  that  we  see  no  good  reason  for 
doubting  tbat  tbe  evidence  was  sncb  as  to 
support  a  conclusion  tbat  there  was  a  suffi- 
cient ^scovery  by  defendant,  in  1899  or 
1900,  to  perfect  its  location  in  so  far  as  its 
southerly  claim  Is  concerned.  Such  would 
appear  from  the  findings  of  tbe  trial  court  to 
have  been  tbe  view  of  tbe  learned  trial  judge. 
The  material  question,  then,  In  regard  to  the 
validity  of  such  location  at  the  time  of  plain- 
tiffs' entry,  would  appear  to  be  whether  de- 
fendant,, subsequent  to  such  discov^,  had 
failed  to  do  the  necessary  annual  assessment 
work  required  by  the  United  States  statutes. 

There  is  no  other  matter  susxested  in  the 
briefs  that  appears  to  require  dlscuasUn  In 
this  opinion. 

The  Judgment  Is  reversed. 

We  concur:  SfiAW,  J.;  BLOSS.  J. 


(M  CsL  WO 

WIDENICANN  v.  WENIOER,  County  Treas- 
nrer.    (Sac.  1,848.) 

(Suprone  Court  of  California.   Veb.  11,  1913.) 

1.  Pabtition  ({  111*)— Saub  of  I^and— Pbo- 
CEEDS— Nature  or  Action  to  Beoovbb. 
Upon  a  sale  of  land  for  partition,  one  of 
the  owners  assigned  his  interMt  in  thd  pnt^ 
(diaae  money  to  plaintiff,  who  notified  the  ref- 
eree, who  made  the  tale  of  the  assignment,  but 
the  referee  paid  the  money  to  the  clerk  of 
tbe  court  witnout  any  aathority,  and  the  clerk 
Bubseqaeutly  transferred  tbe  fand  to  defendant, 
tlie  oonnty  treasurer.  HM,  tbat  the  r^eree 
was  not  the  enstodian  of  earmarked  money  be- 
longing  to  the  owners,  tbe  wedse  amount  due 
being  still  to  be  determined,  and  consequently 
the  owner  bad  only  a  chose  In  action  for  debt 
dne  from  the  referee,  and  an  action  by  the  as- 
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slgnee  for  the  proceeds  It  not  an  action  in  the 
nature  ot  replevin. 

[Bd.  Note.— For  otber  casu.  am  Partition, 
Cent  Vig.  H  401-418 ;  Dec  XH^.  I  111.*] 

2.  Execution  (8  264*)— Sai.e8— Title  or  Pxjb- 

CUABEB. 

Under  Code  Civ.  Proc.  8  699,  providing 
that,  when  pefBonal  property  not  capable  of 
maQaal  delivery  is  bought  on  execution,  the 
certificate  of  the  officer  makins  the  sale  conveys 
to  the  purchaser  all  the  rights  of  the  debtor, 
an  execution  purchaser  of  the  interest  of  the 
owner  id  the  fund  held  by  the  county  treasurer 
obtains  no  better  title  than  if  he  had  traught 
the  claim  privately,  getting  the  saoie  title  that 
he  would  have  received  had  he  bought  from  the 
owner  without  notice  of  his  assignment. 

[Ed.  Note.— For  other  cases,  see  Ezetiution, 
Cent.  Dig.  fit  747-758;  Dec  Dig.  S  264. 

3.  EbEECtmON  (I  264*>— EXECUTION  PUBCHAS- 

■B  AS  Absiqnbe— Effect  of  Puob  AesiaN- 

MENT. 

As  the  execution  purchaser  takes  only  the 
right  of  a  su'cceasive  assignee  without  notice, 
the  rule  that,  as  between  successive  assignees, 
he  has  preference  who  first  gives  notice  to  the 
debtor,  even  though  he  be  a  subsequent  assignee, 
provided  that  at  the  time  of  taking  he  had  no 
notice  of  the  prior  sssignment,  prevails. 

[Ed.  Note.— For  other  eases,  see  Execution, 
Gent  VUg.  88  747-758;  Dec  Dig.  |  264.*] 

4.  Execution  (|  264*)— BxoHra  or  ABSiornEBS 

— NOTICB. 

The  traiufer  by  a  Kferee  to  the  clerk  of 
the  court  and  by  him  to  the  treasurer  did  not 
divest  the  rights  of  the  first  assignee  who  bad 
noticed  the  referee  of  the  assignment,  and  conse- 
quently a  payment .  b^  the  treasurer  to  the 
execution  purchaser  will  not  bar  the  first  as- 
signee's rignt  of  action  against  him,  particularly 
as  be  gave  notice  of  bis  claim  before  payment. 

lEd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  747-758;  Dec.  Dig.  8  264.*] 

5.  Partition  (8  111')  —  Sale  —  DiBTBieunOir 
or  I*BOCEEDa— NECESSirr  or  Notice. 

Where,  upon  sale  of  land  for  partition,  the 
court  confirmed  the  sale  and  directed  distribu- 
tion,  the  action  not  being  continued  for  the  dis- 
position of  money  as  provided  for  by  Code  Civ. 
Vjoe.  8  774,  the  proceeds  did  not  remain  in 
castodia  legis,  and  an  assignee  of  the  interest 
of  one  of  Uie  owners  cannot  be  deprived  of  hit 
rights  by  a  proceeding  begun  wluiout  notice; 
it  being  in  effect  a  new  action. 

[Ed.  Note.-^For  other  cases,  see  Partition, 
Cent  Dig.  88  216-225;  Dec  Dig.  8  HI  *] 

6.  Appeal  and  Ebbob  (8  1056*)— Beview— 
Habulbss  Ebbob. 

In  an  action  involving  the  rights  of  as- 
aignees  in  a  chose  in  action,  where  the  title  of 
the  one  to  whom  defendant  paid  the  fund  was 
inferior  to  that  of  plaintiff,  the  exclusion  of  evi- 
dence of  that  assignee's  title  was  faarmlesB. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^gr^^Cent  Dig.  81  4187-41%;  Dec  Dig.  { 

7.  ASSIONIIENTS  <8  122*)  —  DSICAND  BT  AA- 

SXONBE— Necessity. 

A  demand  upon  a  debtor  by  an  assignee  of 
a  chose  in  action  is  unnecessary,  where  the 
debtor,  after  the  filing  of  the  complaint  paid 
the  debt  to  another. 

[EM.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  f  210;  Dec  Dig.  |  122.*] 

In  Bank.  Appral  from  Superior  Court,  So- 
lano County ;  Henry  G.  Gesford,  Judge. 

Action  by  Ileury  J.  Widennianu  against 
Geoi^  Wenlger,  as  teeasurer  of  the  county 


of  Solano.  From  a  Judgment  tox  plalnttH  de- 
fendant appeals.  AfflrmedL 

T.  T.  O.  Gr^ry,  Oaillard  Stoney,  and 
Oro^lle  0.  Pratt,  Jr.,  all  of  San  FrandBco, 
for  appellant  Hieodore  A.  Bell,  of.  San 
Framdaco,  for  respondent 

SHAW,  J.  The  defCTdant  appeals  from 
an  order  denying  his  motion  for  a  new  trial. 

The  plaintiff  sued  to  recorer  the  mm  of 
f4,876  alleged  to  belong  to  the  platntltr,  but 
which  the  defendant  has  In  his  possession 
and  refuses  to  pay  over  to  the  plaintUI.  The 
facts  are  as  follows :  In  a  snlt  In  partition, 
entitled  Catherine  Magee  et  al.  v.  James  Ma- 
gee  et  al.,  pending  In  the  superlcV  court  ot 
Solano  county,  a  sale  of  the  land  was  order- 
ed, and  R.  J.  R,  Aden  and  two  others  were 
appointed  as  referees  to  make  the  sale.  The 
sale  was  conducted  by  Aden,  who  on  April 
23, 1908,  sold  the  land  to  Henry  Wld^mann, 
the  plaintiff,  for  tl<MSOO,  and  received  from 
him  the  purchase  money.  Wldenmann  bought 
the  property  at  the  Instance  of  James  Magee, 
who  adranced  to  him  (1,600  for  that  par- 
pose,  and  it  was  the  nnderstandlng  between 
them  that  after  the  parchase  from  the  ref- 
eree  was  consummated  Widenmaim  would 
resell  the  property  to  Magee.  On  Bfay  1, 
1908,  Wldenmann  i^reed  to  the  land  to 
Magee  for  f 10,600  and  to  convey  the  same  as 
soon  as  the  partition  sale  was  confirmed. 
Magee  owned  one-half  of  the  mon^  realized 
on .  the  partition  sale,  less  the  costs.  Cm  May 
2,  1908,  Magee,  In  writing,  doly  assigned  to 
Wldenmann  all  bts  Interest  tai  the  partition 
money;  tiie  nnderatandU^;  between  them  be- 
ing that  the  same  when  rec^ved  was  to  be 
a  part  payment  on  the  mrlce  of  the  aale  of 
the  land  by  Wldenmann  to  Magee.  ^nie 
partitl6n  money  was  then  In  the  hands  of 
Aden  as  referei^  and  Wldenmann  Immedi- 
ately gare  notice  in  wrlUng  to  said  referees, 
Including  Adoi,  ot  his  said  asslgnmeut  ftom 
Magee. 

The  referees  afterwards  reported  the  parti- 
tion sale  to  the  court  and  on  August  6,  . 1908, 
the  court  made  a  decree  confirming  said  Bale, 
declaring  the  share  of  James  Magee  in  the 
money  to  be  f43TC>  and  directing  the  said 
referees  to  distribute  and  dellrer  said  aum  to 
Magee.  It  does  not  apprar  that  the  referees 
mentioned  the  asdgnment  In  their  r^rt  or 
that  It  Is  referred  to  In  the  decree.  The 
Code  provides  that  the  referees  shall  make 
the  distribution  of  fUnds  in  such  cases  when 
ordered  by  the  court  Code  Civ.  Proc.  |  773. 
Aden  did  not  deliver  the  money  to  Magee 
or  to  Wldenmann.  He  did  deliver  it  to  G. 
G.  UalUday,  the  clerk  of  the  court  but  with- 
out any  order  or  authority  to  do  so.  No  or- 
der had  been  or  ever  was  made  for  such  mon- 
ey to  be  deposited  in  court  or  -with  the  clerk. 
The  money  was  handed  to  the  derfc  tff  Aden 
on  or  about  August  13th,  and  it  was  trans^ 
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twnH  hj  the  clcvk  to  Weniger,  tli«  defend- 
ant, on  or  about  August  19,  190&  This  also 
was  without  any  order  of  court  or  other  au- 
thority. 

Certain  erldenee  was  offered  and  apparent- 
ly  rejected,  from  which  It  appears  that  on 
April  27,  1908,  In  another  action  In  said 
court,  Catherine  Magee  and  others  recovered 
Judgment  against  James  Magee  for  f4,877>82; 
that  on  August  18,  190S,  an  execution  was 
issued  on  this  Judgment  by  the  shertfl  of  said 
county,  who  on  August  20,  1008,  hy  rlrtue 
thereof,  levied  on  the  supposed  Interest  of 
James  Magee  In  the  money  then  In  the  bands 
of  Weniger,  by  serving  on  Weniger  a  notice 
of  garnishment  thereof;  that  Weniger  an- 
swered to  the  effect  that,  as  county  treasurer, 
he  was  indebted  to  Magee  In  the  sum  of 
$4,8TC;  antf  that  the  sheriff  thereupon  ad- 
vertised and  sold  the  Interest  of  Magee  to 
T.  T.  C.  Gregory,  said  sale  being  made  on 
August  26,  1908.  These  documents  further 
showed  that  Weniger  refused  to  pay  the  mon- 
ey to  Gregory ;  that  thereupon,  on  August 
28,  1908,  Gregory  filed  a  petition  to  the  supe- 
rior court  In  the  partition  suit,  asking  for  an 
order  directing  Weniger,  as  treasurer,  to  pay 
to  him  Bald  money;  that  the  court  thereon 
issued  an  order  to  show  cause  against  Weni- 
ger, returnable  August  •31,  1908;  that  the 
matter  was  continued  by  consent  until  Sep- 
tember 21,  1908;  that  Weniger'  and  Gregory 
then  appeared,,  the  matter  was  heard,  and 
the  court  thereupon  made  an  order  directing 
Weniger  to  pay  the  mtmey  to  Gregory,  which 
he  accordUigly  did. 

No  notice  of  this  proceeding  was  given  to 
Wldenmann  or  to  Hagee,  and  neither  one 
of  them  appeared  at  the  hearing.  The  mln- 
otea  recited  that  Magee  was  "present  In  open 
court**  on  August  Slst,  when  one  of  the  con- 
tlnoances  was  had,  but  it  is  not  otherwise 
shown  that  he  appeared  at  the  proceedli^  or 
had  knowledge  thereof.  The  present  action 
was  begun  on  September  l6,  1906.  On  Sep- 
tember 17,  1908,  Wen^er  was  informed  of 
the  alignment  to  Wldenmann,  and  was  cau- 
tioned not  to  pay  the  money  to  any  other 
person.  It  does  not  appear  that  he  bad  any 
previous  notice  of  the  assignment.  The  sum- 
mons and  complaint  in  the  action  had  .  been 
served  on  Weniger  prior  to  the  hearing  of 
Gregory's  petition  on  September  2lBt  Wheth- 
er or  not  the  court,  at  that  bearing,  was  ad- 
vised of  the  assignment,  the  notice  to  Weni- 
ger, or  the  pendency  of  the  present  action, 
doee  not  appear.  There  Is  no  evidence  that 
Gregory  had  any  notice  of  the  assignment  at 
the  time  of  the  ezecuti<m  sale  on  August  2Sth 
to  him. 

The  plalntlfl  claims  that  he  obtained  h 
perfect  right  to  the  payment  of  the  money 
by  reason  of  the  assignment  from  Magee  to 
him  and  the  notice  thereof  given  by  blm  to 
Aden,  who  was  then  the  debtor,  that  this 
right  was  not  afEected  ot  divested  by  the  s^ib- 
BsqueBt  transfer  of  the  fund,  first  to  the  clerk 


and  thai  to  Weniger,  nor  by  the  cUectalloo; 
sale  to  Gregory,  or  the  subsequent  order  of 
the  court  The  defendant  claims  tibat  by  the 
purchase  at  the  execution  sale,  without  no- 
tice of  the  assignment,  Gregory  acquired  a 
title  superior  to  that  of  Wldenmann,  aud 
that,  whether  this  was  so  or  not,  the  order  ot 
the  court  directing  payment  to  Gregory  is 
binding  and  coufdusive  on  Wldenmann  and 
all  other  Interested  parties. 

[1]  It  is  contended  that  this  action  la  in 
the  nafure  of  an  action  of  replevin  to  recov- 
er specific  moneys  in  the  hands  of  the  de- 
fendant But  this  Is  not  the  ease.  The  mon- 
ey was  not  ideutlfled,  nor  was  its  amount  as- 
certained at  the  time  of  the  transfer.  Aden 
was  not  the  mere  bailee  of  a  specific  fund  or 
the  cnstodlaD  of  earmarked  money  belonging 
to  Magee.  He  was  the  custodian  of  funds 
held  by  him  fbr  the  use  of  Magee  and  others, 
according  to  their  interests,  to  be  paid  when 
the  precise  amounts  due  should  be  determin- 
ed. The  only  appropriate  action  which  Ma- 
gee, or  his  agents,  could  maintain  against 
Aden,  or  his  successor,  for  the  recovery  of 
the  money  when  due,  would  have  been  either 
an  action  of  debt  or  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff  In  the  ac- 
tion. Hie  claim  assigned  was  therefore  a 
pure  chose  In  action.  These  propositions  are 
settled  by  the  following  decisions:  Walling 
V.  MUler,  15  Oal.  38 ;  Wendt  v.  Boss,  33  Cal. 
650;  Dunsmoor  v.  rurstenfeldt,-88  Cal.  S22, 
26  Pac.  518, 12  I*  R.  A.  608,  22  Am.  8t  Sep. 
331. 

[2]  Th^  title  acquired  by  Gregory  under  hia 
purchase  at  the  execution  sale  was  no  better 
or  worse  than  the  title  he  would  have  ob- 
tained if  he  had  bought  the  claim  privately 
from  Magee  without  notice  of  the  prior  as- 
signment The  execution  sale  gave  him  no 
addiUonal  rights,  and  of  Itself  it  transferred 
to  him  only  the  tjtle  of  Magee  as  it  ex- 
isted at  the  time  of  the  levy.  Code  Civ. 
Proc-  i  689.  If,  by  reason  of  his  ignorance 
of  the  prior  assignment  he  thereby  took  a 
title  superior  to  that  of  Wldenmann,  this 
favorable  situation  comes  from  the  fact  that 
he  was  an  Innocoit  purchaser  for  value,  and 
not  from  the  faet  that' he  bought  at  execu- 
tion sale.  There  la  no  distinction  in  this 
respect  between  an  execution  sale  and  an 
ordinary  sale.  Mitchell  v.  Hockett,  25  GaL 
544,  85  Am.  Dec.  151;  Harris  v.  Harris,  64 
Cal.  108,  28  Pac  63;  Southard  v.  McBrown, 
63  Cal.  546.  The  case  of  West  Coast  etc., 
Co.  V.  Wulff,  133  CaL  815,  66  Pac.  622,  85 
Am.  St  Kep.  171,  and  idmllar  cases,  relat 
Ing  to  the  rights  of  second  assignees  of  cor- 
poration stock,  are  dted  by  reqiondent  on 
this  point  They  do  not  apply  to  the  case. 
They  rest  entirely  upon  the  provision  of 
section  324  of  the  Civil  Code,  declaring  that 
a  transfer  of  such  stodc  is  Invalid,  except 
as  to  the  parties  thereto,  unless  it  Is  entered 
on  the  books  of  the  corporation.  They  de- 
p«Dd  upon  the  Code  lurovlston,  and  not  upon 
tba  ivbiclple  of  tb«  conuwui  law.  (Gregory  ■ 
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and  Wiflemmum,  thraefon^  with  relation  to 
euh  oOier,  stand  In  the  posittons,  respeetlve- 
ty,  of  snoceaalTe  assignees  In  good  faith  for 
value  of  the  same  chose  In  action  from  the 
original  purchaser.  The  question  presented 
is  which  bos  the  paramount  title  under  the 
foots  shown. 

.  [S]  The  eflTect  of  sach  successive  assign- 
ments and  the  rights  of  the  successive  as- 
signees without  notice,  with  respect  to  each 
other,  were  considered  and  decked  in  Ora- 
ham  Paper  Ca.  v.  P«nbroke,  121  Cal.  117, 
66  Pbc.  627,  44  U  B.  a.  632.  71  Am.  St  Bep. 
26.  There  Is  some  conflkt  of  aathority  on 
the  subject,  but  this  court  approved  and  fol- 
lowed the  English  rule  stated  as  fitllows: 
"As  between  successive  assignees  of  a  chose 
In  action,  he  will  have  the  preference  who 
first  gives  notice  to  the  d^tor.  even  if  he 
be  m  subsequent  assignee,  proved  at  the 
time  of  taking  it  he  had  no  notice  of  a  prior 
assignment"  "In  the  case  of  a  chose  In  ac- 
tion you  must  do  everything  toward  having 
possesslim  that  the  subject  admits.  You 
must  do  that  which  is  tantamount  to  posses- 
Blon,  bj  placing  every  person  who  has  an 
equitable  or  legal  interest  in  the  matter  ud- 
der  an  obligation  to  treat  it  as  your  prop- 
erty. For  this  puipose  yon  must  give  notice 
to  the  legal  holder  of  the  fund;  in  case  of 
a  debti  for  Instance,  notice  to  the  debtor  is 
for  many  purposes  tantamount  to  possession. 
If  you  lunit  to  give  that  notice,  yon  are 
gouty  of  tfie  same  d^^lree  and  species  of 
ne^ect  as  he  who  leaves  a  personal  chattel, 
to  whldi  be  has  acquired  title,  in  the  actual 
possession  and  under  ttie  absolute  control 
of  another  person." 

It  is  suggested  that  the  decision  In  Curtln 
V.  Eowalsky,  145  Oal.  431,  78  Pac.  962,  Is 
contrary  to  the  Graham  Case.  This  notion 
finds  no  support  In  the  Curtln  Case.  The 
rules  governing  the  rights  of  successive  as- 
signees of  the  same  chose  in  action  were  not 
involved  in  that  case.  Curtln  was  the  first 
assignee,  the  second  assignee  was  not  a  par- 
ty  to  the  action,  and  there  was  nothing  to 
show  that  he  had  given  a  prior  notice,  nor 
was  there  any  question  in  the  case  which 
made  such  notice  material.  Tbe  opinion 
eipressly  declares  that  "the  rights  of  the 
fiteond  assignee  are  not  Involved  and  can- 
not be  adjodged."  We  are  at  a  loss  to  un- 
derstand why  the  two  cases  are  supposed 
to  be  In  conflict  They  discuss  different 
rales,  the  parties  stood  In  different  relations, 
the  facts  are  not  the  samti,  and  there  Is  noth- 
ing in  the  opinion  in  tiie  latter  case  that  La 
Inconsistent  with  the  language  of  the  for- 
mer. 

.  The  result  of  the  rule  thus  stated  Is  that 
Wldenmann's  title  to  the  demand  was  per- 
fect at  the  time  tbe  execution  was  levied, 
and  Magee  then  had  no  interest  therein. 
Wldenmann  had  obtained  tbe  assignment  for 
a  valuable  consideration  and  bad  given 
notice  thereof  to  Aden,  the  debtor,  thus 
doing  all  that  be  conid  do  toward  taking 
possessloii.* '  Gregory  pdrcbised  Hagee'sititie 


only,  and,  Magee  having  none,  Qr^iy  ob- 
tained none,  unless  some  other  fact  In  Ow 
case  gives  him  the  superior  right 

[4]  Tbe  transfer  of  the  fund  to  Weniger 
did  not  operate  to  change  the  rights  and 
priorities  of  the  re£a>ectlve  claimants.  The 
possession  by  Aden  of  the  fund,  a  part  <tf 
which  belonged  to  Wldenmann,  made  bbn,  to 
that  extoit  the  debtor  of  Wldenmann.  The 
transfer  of  this  fund  to  Weniger  carried  with 
it  the  burden  of  the  obligation  attrading  Its 
possesshHi,  the  obligation  to  pay  it  over  to 
tbe  owner.  He  was.  In  effect,  a  voluntew. 
He  accepted  the  money  with  knowledge  of 
its  source  and  charactw  and  of  the  duty  of 
Its  possessor  to  pay  it  over  to  the  persons  en- 
titled. The  transfer  to  him  made  no  change 
hi  the  person  entitled,  nor  in  the  rights  of 
that  person. 

We  can  perceive  no  good  reason  for  hold- 
ing that  Wldenmann  was  required  to  give 
a  new  notice  to  Weniger  of  his  assignment 
In  order  to  preserve  his  prior  right  to  the 
obligation  tbns  assumed  by  Weniger,  as 
against  a  possible  subsequent  assignee  of 
Magee.  It  does  not  appear  that  Wldenmann 
was  Informed  of  the  transfer  of  the  fund 
to  Weniger  until  after  the  purchase  by  Greg- 
ory at  the  execution  sale.  He  was  informed 
of  the  transfer  by  to  Halllday,  but  he 

was  also  informed  by  Halllday  at  the  same 
time  that  he,  Halllday,  knew  of  the  assign- 
ment from  Aden  to  Wldenmann.  Consequent- 
ly no  notice  was  necessary  to  hold  Halllday 
liable,  even  if  we  concede  that  a  hew  notice 
should  have  been  given  upon  information  of 
the  transfer  of  the  fund.  So  far  as  the  ques- 
tion of  laches  or  estoppel  In  favor  of  Weni- 
ger, arising  from  failure  to  notify  Weniger, 
is  concerned,  Wldenmann  Is  completely  ex- 
onerated by  the  fact  ttiat  he  gave  such  notice 
and  presented  his  claim  before  Weniger  paid 
the  money  to  Gr^ory,  and  before  the  hearing 
upon  which  the  court  directed  that  payment, 
and,  so  far  as  ai^>ears.  Immediately  after 
be  learned  of  the  transf^*  to  Weniger. 

The  conclusion  from  these  considerations 
is  that  Wldenmann's  tltie  to  the  diose  In  ac- 
tion— that  is,  to  the  claim  against  Weniger — 
was  superior  to  that  acquired  ty  Qneorj 
at  tbe  execution  sale. 

[E]  The  order  of  the  court  made  upon  the 
petition  of  Gregory,  was  clearly  Insufficient 
to  protect  Weniger  against  the  claims  of 
Wldenmann.  The  court  had  already  made 
its  final  order  In  the  partition  suit  confirm- 
ing the  sale  and  directing  the  distribution  of 
the  proceeds  by  the  referees  (Code  CSr.  Proe. 
§S  773,  785),  no  money  bad  been  paid  into 
court  and'the  action  was  not  continued  tb««- 
af  ter  for  the  disposition  of  any  such  money 
as  provided  in  section  774  of  tbe  Code  of  Civ- 
il Procedure.  The  order  had  become  final  In 
that  court  Nothing  remained  to  be  dMie  by 
tbe  court,  except  to  settie  the  account  of  the 
referees  after  they  had  made  Gbe  payments 
as  previously  directed.  The  Aoney  was  not 
erren  tat  cHstoOla  le^  so  atf  to  'be-  esnmpt 
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tnm  elecutton.  Donamodr  t.  Furstenfeldt, 
supra ;  Estate  of  Nerac,  85  OaL  397,  96  Am. 
Dec.  IIL  The  proceeding  by  Oregwy  had  no 
place  In  <n>  legal  oonnectloo  with  the  parti- 
tion salt  GlTlng  it  the  most  favorable  effect 
in  hla  behalf,  It  was  In  the  nature  of  an  In- 
dependent proceeding  to  determine  the  title 
to  the  fund,  although  entitled  in  the  partition 
suit  Weniger  was  made  a  party  to  It.  and 
notice  was  given  to  him.  But  Wldenmann 
was  not  made  a  part?.  He  was  given  no 
notice,  and  he  did  not  appear.  And,  al- 
though Weniger  then  knew  of  Wldenmann's 
claim  and  of  hla, rights  under  the  prior  as- 
signment, he  did  not  ask  that  the  latter  be 
made  a  party,  or  that  he  be  given  notice, 
but.  to  the  contrary,  submitted  to  and  obeyed 
an  order  made  by  tbe  court  In  the  absence  of 
Widemuann  and  destructlre  of  his  rights. 
In  order  to  place  himself  in  a  position  to 
rely  upon  any  order  made  in  that  proceeding, 
Weniger  should  have  himself  notified  Wlden- 
mann of  the  proceeding  and  he  should  have 
asked  the  court  to  make  Wldenmann  a  party 
thereto  and  have  him  brought  In  by  notice 
to  defend  his  rights.  Falling  in  this  the 
order  cannot  avail  Weniger  as  a  protection. 

[I,  7]  It  follows  from  the  foregoing  that, 
if  tbe  court  had  admitted  the  evidence  which 
It  rejected  touching  Gregory's  acquisition  of 
the  title  to  the  chose  in  action,  it  would  not 
have  established  a  title  superior  to  that  of 
plaintiff,  and  the  refusal  to  admit  the  proffer- 
ed evidence  was  without  injury.  Nor,  under 
the  circumstances  here  indicated,  was  a  de- 
mand upon  appellant  necessary  before  the 
commencement  of  the  action.  It  Is  manifest 
that  the  demand  would  have  been  refused, 
since,  treating  the  complaint  itself  as  a  de- 
mand, and  remembering  that  the  complaint 
was  served  before  i>ayment  over  by  the  ap- 
pellant of  the  fund,  appellant  still  refused 
to  recognize  the  assignee's  rights.  Parrott 
T.  Byers,  40  Gal.  622. 

The  order  denying  a  new  trial  Is  affirmed. 

We  concnr:  ANGSSiLOTTI,  J.;  SLOSS, 
J.;  HBM8HAW,  J.;  MELVIN,  J.;  LOBI- 
OAN,  J. 

(114  Cal.  68S) 

COFFMAN  T.  BUSHABD.   (L.  A.  3,006.) 
(Supreme  Court  of  California.   Feb.  11.  1913.) 

1.  Appeal  and  Ebsob  <|  161*)— Biqht  or 
Bsvinw— Satibfactioit  in  Past. 

Where  the  decree  in  an  action  to  reacind 
an  executed  contract  for  the  exchange  of  prop- 
erty, on  tbe  ground  of  defeudaot's  fraud  and 
misrepresentations,  restored  to  each  of  tbe  pai^ 
ties  Uie  prcHMrty  formerly  owned  by  him,  de- 
creed that  plaintiff  pay  to  defendant  an  amount 
laid  out  by  him  upon  tbe  property  conveyed  by 
plaintiff,  authorised  defendant  to  retain  the  in- 
come from  such  property  and  struck  out  plaln- 
titTs  coat  bill,  plaintlfTB  acceptance  of  defend- 
ant's deed  of  his  property  did  not  eatop  him 
from  prosecuting  bis  appeal  from  the  other 
parts  of  the  decree. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  H  97flM^;  Dec.  Dig.  S 
161.*] 


2.  Ejechahge  or  Pbofbbtt  Q  8*)— Rbscib-! 
siON— Bights  op  Pabxies. 

Where  the  findings  in  an  action  to  rescind 
an  executed  exchange  of  property  showed  that 
phdntiff  had  been  defrauded  and  tiiat  he  receiv- 
ed DO  rent  from  the  property  conveyed  to  bim, 
and  was  obliged  to  expend  money  In  procuring 
the  title  and  in  payment  of  taxes,  a  decree  al- 
lowing defendant  to  retain  the  income  of  the 

Sroperty  conveyed  to  him  and  v^mbnrsenent  for 
is  outlay  thereon  should  be  modified  by  re- 
quiring defendant  to  account  for  and  pay  over 
such  income  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  H  14r-18;  Dec  Dig-TS.*] 

8.  Exchange  or  Pbopbbtt  ^  8*)  —  Jooo^ 
lanT— Allowanos  in  Vioution  or  Tkbhb 

OF  JunoUKNT. 

Where  a  decree  in  an  action  to  rescind 
an  executed  exchange  of  property  required 
plaintiff  to  pay  the  amount  expended  by  de- 
fendant for  repairs  on  property  conveyed  by 
plaintiff,  and  for  Interest  on  the  mortm^  on 
such  property,  provided  such  amount  was  de- 
termined by  agreement  of  the  parties  on  proofi 
presented  to  the  court  within  10  days,  and  no 
agreement  as  to  the  amount  was  made»  or  any 
proof  presented  to  the  court,  the  court's  arbi- 
trary allowance  of  the  amount  expended  by 
defendant  should  be  stricken  from  the  jadg- 
ment,  with  direction  to  fix  the  amount  after 
taking  evidence  thereon. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property.  Cent  Dig.  {{  14-18;  Dec.  Dig.  f  S.*] 

4.  Costs  (|  16*)— Pbevailimg  Pabtt— "Ac- 
tion Involving  thb  Tnia  to  Rbai,  Sto- 

TATE."' 

Under  Code  Civ.  Proc  |  1022,  subds.  1, 
6.  allowing  costs  as  of  course  to  the  plaintiff 
prevailing  in  an  action  for  the  recovery  of  real 
property,  or  involving  the  title  or  posBesaion  of 
real  estate,  an  action  in  equity  to  rescind  an 
executed  exchange  of  property,  tbe  real  and  de- 
clared purpose  of  which  was  to  recover  prop- 
ety  oat  of  which  plaintiff  had  been  defrauded, 
involved  title  to  real  estate,  ao  that  plaintiff 
prevailing  was  entitled  to  costs  as  a  matter 
of  right 

[Ed.  Note.— For  other  cases,  see  Goats,  Cent 
Dig.  K  26.  30^;  Dec.  Dig.  1  16.* 
For  other  definitions,  sse  Words  and  Phrases. 

VOL  1.  p.  144.] 

D^rtment  2.  A{q;>eal  from  Superior 
Conrt  Orange  County ;  Z.  B.  West  Judge. 

Action  by  B.  E.  Coffman  against  I*  W. 
BushardL  Decree  for  plaintiff,  and  plaintiff 
appeals.  Snpnior  court  ordered  to  correct 
Its  decree. 

F.  C.  Spencer,  of  Anaheim,  for  appellant 
H.  V.  Wdsel,  of  Anaheim,  Roger  C.  Dutton, 
of  Los  Angeles,  and  Montgomery  ft  Tarver.  of 
Santa  Ana,  for  respondent 

HENSHAW,  J.  Plaintiff  and  defendant 
had  by  deeds  effected  an  exchange  of  prop- 
erties, plaintiff  conveying  to  defendant  a 
bonse  and  lot  at  Riverside,  CaJ.,  in  exchange 
for  a  house  and  lot  at  Goldfleld,  Nev.,  owned 
by  defendant.  This  action  was  brought  to 
rescind  the  sale  upon  the  ground  of  fraud 
and  deceit  The  court  found  in  accordance 
with  the  allegations  of  the  complaint  and  de- 
creed a  rescission  of  the  contract  and  a  resto- 
ration to  each  of  the  parties  of  the  property 
formerly  owned*  by  him.   One  of  tbe  frauds 
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and  mlsrepreseatattons  was  to  the  effect  that 
t^e  Goldfleld  property  was  rented  for  $42  a 
month.  Hie  court  found  that  it  was  not 
rented,  was  not  In  a  condition  to  be  rrated, 
that  plaintiff  had  received  no  income  of  any 
kind  from  it,  and  had  paid  the  taxes  there- 
on, the  amount  so  paid  not  being  declared. 
It  fonnd  that  defendant  had  received  9362 
rents  from  the  Riverside  property.  It  fur- 
ther lonnd  that  defendant  had  made  outlays 
on  account  of  the  Riverside  property  for  re- 
pairs, taxes,  and  interest  upon  a  mortgage. 
It  decreed,  as  has  been  said»  a  restoration 
to  each  of  tlie  partieB  of  the  property  foimer- 
ly  owned  by  him,  decreed  payment  by  plain- 
tiff to  defendant  of  |226  laid  out  by  defend- 
ant upon  the  KLvwslde  property,  and  author- 
ised the  defendant  to  retain  98S^  the  amount 
df  the  income  derived  by  him  from  the  River- 
side property.  And  finally  it  struck  out  plain- 
tiff's cost  bill,  refusing  to  allow  him  costs. 

[1]  From  these  three  several  portions  of 
the  Judgment  plalntUT  appeals.  His  appeal 
la  met  by  a  motUm  to  dismiss.  The  facts 
upon  which  OOb  tnotlon  is  based  are  tliat,  in 
accordance  with  the  decree,  defendant  tender- 
ed the  deed  to  the  Riverside  property,  which 
^alntiff  accepted,  and  plalntlfl.  In  turn,  made 
a  like  tender  of  Us  deed  of  the  Nevada  prop- 
erty. Upon  this  respondoit  insists  that  plain- 
tiff has  accepted  the  beneflta  of  the  judg- 
ment, and,  upon  familiar  ptlndpAes,  ~ha8 
waived  his  right  to  complain  of  It  and  so  to 
WPeal  from  It.  San  Bernardino  v.  Riverside, 
18S  Oal.  61B,  67  Pac  1047.  But  plaintiff  has 
appealed  only  from  certain  portions  of  the 
Judgment  Defoidant  has  taken  no  app^l. 
There  Is  thus  no  controversy  whatsoever  over 
the  decree  ordering  a  re-exchange  and  trans- 
fer at  the  properties.  Iii  scenting  this  por- 
tion of  the  judgment  plaintiff  takes  only  that 
vrhlch  Indisputably  he  is  entitled  to  receive. 
His  appeal  Is  from  minor  portions  of  the 
judgment,  in  no  way  depending  upon  the 
transfer  of  the  property  decreed  by  the  court. 
He  Insists  that  in  certain  minor  particulars 
the  decree  does  not  do  equity.  His  acceptance 
of  his  property  under  the  indicated  dream- 
stances,  the  taking  of  that  which  indisput- 
ably la  his,  does  not  estop  him  from  prose- 
cuting his  appeal  and  asserting  his  rights  to 
other  allowances  which  the  court  refused  to 
grant.  Hinchman  v.  Point  Defiance  Ry.  Co., 
14  Wash.  349,  44  Pac.  869 ;  San  Bernardino 
Co.  V.  Los  Angeles  Co.,  135  Cal.  618,  67  Pac. 
1047;  Walnut  Irrigation  Dlst.  v.  Burke,  158 
Oal.  165.  110  Pac.  517 ;  2  Cyc.  653.  The  mo- 
tion to  dismiss  Is  therefore  denied. 

[J]  1.  The  flndingB  disclose  that  plaintiff 
was  defrauded,  that  he  received  no  Income 
from  the  Goldfleld  property,  which  was  nn- 
rented  and  unrentable,  and  was  obliged  to  ex- 
pend some  money  In  perfecting  the  title  and  In 
the  payment  of  taxes.  As  against  thi^  the  de- 


cree permits  the  defendant  actually  to  prof- 
it by  his  own  ftaad.  He  is  retmborsed  for 
all  his  outlay  upon  the  Riverside  property, 
and  Is  allowed  to  retain  $362,  the  income  de- 
rived from  It  TbiH  Is  dearly  IneanltaMe. 
When  defendant  la  reimbursed  for  his  out- 
lay, he  has  received  all  fhat  in  good  eon- 
science  he  is  «Dtiaed  to  recti ve.  The  decree 
should  be  modified  In  this  respect,  and  de- 
fendant should  1)0  compeBed  to  aoomnt  for 
and  pay  over  to  plaintiff  tte  fSB2,  raits  ot 
plaintiff's  property. 

(S]  2.  The  Judgment  decreed  tbat  plaintiff 
should  pay  the  d^endant  ■  "the  amount  ex- 
pended by  d^oidant  for  rciwirs  of  sold  teal 
property  at  Riverside,  and  for  Intont 
on  the  mortgage  on  said  prop«ty*  provided 
said  amounts  are  determined  1^  agreemoit 
of  the  said  pardes  or  proots  to  be  presented 
to  tills  court,  within  ten  days  from  date  here- 
of." The  bill  of  ezceptidna  shows  tliat  no 
agreem^t  as  to  the  amount  so  expended  was 
entered  Into  by  the  parties,  and  that  no 
proof  of  the  amount  was  presented  to  tihe 
court  Notwithstanding  this,  Uie  court,  upon 
motion  at  defendant's  attorney,  arbitrarily  fix- 
ed the  amonnt  expended  by  defendant  upon 
the  Riverside  property  in  the  sum  of  9225. 
It  la  Insdsted,  and  we  think  correctly,  that 
an  allowance  so  made  without  proof  was  In 
violation  of  tlie  express  terms  of  the  Judg- 
ment. The  appeal  upon  tSiia  pnqpositton  Is, 
therefore,  well  taken,  and  it  Is  ordered  that 
this  Item  of  $SSS  be  stricken  from  the  Judg- 
ment, and  that  the  trial  court  be  directed  to 
flx  the  amount,  after  the  taking  of  evidence 
upon  the  question. 

[4]  3.  The  court  refused  plaintiff  his  costs, 
evidently  under  the  belief  that  the  action 
was  one  embraced  In  the  provisions  of  sec- 
tion 1025,  Code  of  Civil  procedure.  Gray  v. 
Dougherty,  25  Cal.  266 ;  Abram  v.  Stnart,  96 
Cal.  235,  31  Pac.  44;  Bathgate  v.  Irvine,  126 
CaL  135,  58  Pac.  442,  77  Am.  St  Rep.  158. 
While  the  action  was  based  upon  fraud  and 
deceit  Its  real  and  declared  purpose  was  the 
recovery  of  real  property  out  of  which  plain- 
tiff alleged  he  had  been  defrauded.  That 
the  action  Involved  the  title  of  real  estate 
may  not  for  a  moment  be  doubted.  The  case, 
then,  notwithstanding  that  it  was  an  action 
In  equity,  comes  clearly  wltMn  the  purview 
of  section  1022  of  the  Code  of  Civil  Proce- 
dure, and  plaintiff  was  entitled  to  his  costs 
as  matter  of  right  Code  Civ.  Proc.,  {  1022, 
subds.  1,  B;  Hart  v.  Oarnall-Hopklns  Co.,  108 
CaL  142,  37  Pac.  196;  Murphy  v.  Crowley. 
140  Cal.  141,  73  Pac.  820;  Gibson  t.  Ham- 
mang,  145  Cal.  454.  78  Pac.  953. 

It  Is  therefore  ordered  that  upon  the  find- 
ings made  by  the  court  It  correct  Its  decree  in 
the  Indicated  particulars. 

We  concur:   MBLTIN.  J,;  LOKIQAN,  J. 
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WINBLOW  T.  GbENDAMl  LIGHT  ft  POW- 

Sa  CO.    (L.  A.  2,844.) 
(Supreme  Goart  of  California.    Feb.  13,  1013.) 

1.  StIDKNCK  (S  99*)— COJtPETEMCT— 'Mattkbs 

nr  ISBUB— OwMBBsaip. 

In  ttuja  iMtaooefl,  m  where  agency  or 
ownership  oi  property  is  not  in  Issue,  it  i«  ^»er- 
missible,  for  Uie  purpose  of  cortaillng  inquirj, 
for  questioDB  to  be  asked  and  answered  wbicb, 
were  iMBe  joined  thereon,  would  ba  inoompe- 
tent. 

[£d.  Note.— For  other  caees,  tee  STldene& 
Cent.  DUt'  H  123,  137-143T  ifec  DI».  i  99.*J 

2.  BVIDENCE   (5  472*>— CONOLUBION— OWNKBr 
SHIP— E^PLOYUENT. 

Wbere  ownership  or  employment  Is  itself 
in  qaetticMi,  the  Btatunetit  of  a  witness  that  be 
owns  certain  property,  or  that  be  was  working 
for  such  a  person,  amounts  to  allowing  bim  to 
state  a  conclusion  upon  a  matter  in  contro- 
versy ;  and  In  such  casee  the  testimony  must 
be  Umited  to  a  statement  of  the  person  by 
whom  the  witness  was  employed,  and  the  na- 
ture and  surroundine  circumstances  of  his  em- 
ployment, from  wbicn,  with  the  other  evidence, 
the  conduaioa.  as  to  who  was  in  fact  his  em- 
ployer may  be  drawn. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  21S6-2195;  Dec.  Dig.  i  472.»] 

3.  Masteb  and  Servant  (J  316*)— Liabilitt 
TO  Third  Fkbsons— Etidengb  or  Ihde- 

nRbKNT  CONtmACT. 

The  ciieomstsnce  that  upon  occasions  wit- 
ness was  paid  by  his  employer  with  the  check 
ftf  a  company  for  whom  the  employer  worked, 
taken  with  evidence  that  sncb  company  paid  by 
cheek,  and  that  the  check  was  not  drawn  to  his 
employer's  order,  la  withont  bearing  on  the 
question  whether  his  employer  was  an  employ^ 
of  the  otiier  company,  or  himself  an  independ- 
ent contractor. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1242,  1243 ;  Dec  Dig.  f 
316.*] 

4.  Etidrnck  {{  674*)— G0NCI.USZ0IT8  or  Wit- 

NESS — WeIOIIT. 

In  an  action  aeainet  a  light  end  power 
company  for  personal  injuries,  defended  on  the 
groand  that  the  accident  occurred  through  the 
negligence  of  an  independent  contractor,  the 
conclusion  of  a  witness,  improperly  admitted  a? 
competent,  that  be  was  employed  by  defendant, 
when  in  fact  lie  was  employed  and  paid  by  the 
contractor  and  knew  nothing  of  any  arrange- 
mcn  t  of  bia  employer  with  def endan  t,  and 
thought  that  his  employer  was  merely  defend- 
ant's foreman,  as  against  uncontroverted  evi- 
dence  that  his  employer  was  an  Independent 
contractor,  raised  no  conflict  in  tbo  evidence  as 
to  the  relations  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Oent.  Dig.  f  2400;  Dec.  Dig.  f  S74.*] 

In  Bank.  Appeal  from  Superior  Court,  Lbs 
Angeles  Conn^ ;  Leon  F.  Moss,  JnAge. 

Action  by  Maqy  M.  Wlnslow  against  the 
Glendale  Idgbt  A  Power  Company.  From  a 
Judgment  of  the  Court  of  Appeals  afflrminga 
Judgment  for  plalntlfl,  defendant  appeals. 
Beversed. 

Tuuter,  Taft  &  Od^-of  Los  Angeles,  (or 
appellBnt  Drew  Proltt,  W.  O.  Morton,  and 
M.  A.  Fleming,  all  of  Los  Angeles,  for  re- 
spondent. 

HEN8HAW,  3.  TUB  action  was  brought  to 
recover  damages  for  personal  Injuries  sus- 


tained by  plaintiff.  She  was  78  years  of  age' 
at  the  time  she  received  the  Injuries  com- 
plained  of,  and  these  Injuries  were  occaslou- 
ed  by  her  tripping  over  a  wire  stretched- 
across  the  sidewalk.  This  wire  was  admit- 
tedly a  wire  of  the  defendant,  the  Glendale 
Light  ft  Power  Company.  Tbat  company's 
iwlncipal  defense  to  tlie  action  was  that, 
having  been  ordered  by  the  dt?  to  remove 
certain  poles  and  wires,.  It  employed  an  inde- 
pendent contractor  to  do  the  work;  that  the 
work  was  done  wholly  under  tbe  manage- 
ment and  control  of  this  lndepend«it  con- 
tractor; and  that  It  was  throoi^  the  negli- 
gence of  his  employes  and  not  the  employia 
of  the  defendant  light  and  power  company, 
that  tlie  aocidttit  occurred.  Reference  may 
here  be  made  to  a  former  amieal  taken  In 
this  case  and  reported  in  12  OaL  App.  580; 
107  Pa&  1000.  By  the  decision  upon  the  flrst 
appeal,  the  Judgment  was  reversed.  A  second 
trial  followed,  resulting  In  a  Judgment  in  fa- 
vor of  tbe  plaintiff.  From  that  jnd^ent  and 
the  order  denying  defoidant's  motion  for  a 
new  trial,  an  appeal  was  taken,  resulting  in  an 
afflrmanoe  of  the  Judgment  and  order  by  the 
Court  of  Appeals.  Upon  the  flrst  trial,  one 
of  tbe  men  at  work  removing  the  poles  and 
wires  was  permitted  to  testify,  over  the  ob< 
jection  0f  the  defendant,  that  he  was  "work- 
ing for  the  Glendale  Light  &  Power  Com- 
pany." Upon  the  appeal  re^rted  in  12  Cal. 
App.,  it  was  n^d  that  the  objection  was  not 
well  taken,  and  that  the  question  was  per- 
missible and  its  answer  admissible.  Upon 
the  second  appeal,  the  Court  of  Appeals, 
se^lngly  feeling  itself  bound  tmder  the  doo> 
trine  of  the  law  of  the  case,  held  that  the 
same  anesttons  asked  upon  tbe  second  trial 
were  ptfmlssible,  and  decided,  further,  that 
the  answers  to  theea  questions  presented 
evidence  snffident  to  raise  a  conflict  upon 
tbe  principal  question  in  the  case,  namdy, 
whether  the  work  was  being  done  by  the  de- 
f«3dant  or  by  an  Independent  contractor,  for 
whose  conduct  defendant  was  not  legally 
responsible.  It  was  for  the  further  consid- 
eration of  this  proposition  that  a  hearing 
before  this  eonrt  was  ordered. 

[1]  But,  lest  by  our  silrace  it  may  be 
thought  that  this  court  approves  the  deter- 
mination as  to  the  permissibility  of  the  ques- 
tion discussed  In  the  opinion  in  12  Cal.  App., 
It  is  proper  to  say  that  in  many  instances 
— as  where  the  agency  or  the  ownership  of 
property  Is  not  in  issue— it  is  permissible, 
for  the  purpose  of  cortaiilng  the  Inquiry,  to 
permit  questions  to  be  asked  and  answered, 
wbidn  questions  and  answos  would  be  to 
tbe  last  degree  Impropw,  were  Issue  Joined 
upon  tbe  question  of  agency  or  ownarshlp^ 
Instances  come  readily  to  mind,  and,  indeed, 
in  tbe  courts  are  of  dally  or  even  of  hourly 
occurrence.  If  the  owD&cshtp  of  a  piece  of 
land  Is  not  In  Issue,  It  Is  not  objectionable  to 
ask  the  witness  who  owns  that  land.  If  the 
agency  or  employment  la  not  in  question, 
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It  Is  equally  pmnlsslble  to  ask  the  witness 
whose  ageut  be  was,  or  for  whom  he  was 
working.  It  Is  bat  a  time-saving  method  of 
presenting  the  truth  upon  a  matter  not  con- 
troverted. 

[2]  Very  different,  indeed,  must  be  and  Is 
the  rule  where  the  ownership  or  the  agency 
is  itself  in  dilute.  For  a  man,  under  such 
eizcumstances,  ts  be  permitted  to  say  that 
he  owns  the  property  is  to  permit  him  to 
state  a  conclusion  which  must  be  drawn  from 
all  the  fiicts  by  court  or  jury.  To  permit, 
where  the  question  of  employment  Is  Itself 
in  controversy,  a  witness  to  testify  that  he 
was  working  for  this  person  is  to  allow  In 
evldoice  the  Incompetent  conclusion  of  the 
witness  upon  a  matter  of  vital  controversy. 
In  such  a  case  the  rule  limits  the  testimony 
of  the  witness  to  a  statement  of  the  person 
by  whom  he  was  onployed,  the  nature, 
terms,  and  surroundii^  circumstances  of  his 
employment  From  these,  with  such  other 
evidence  as  the  case  presents,  must  the  con- 
clusion be  drawn  as  to  who  tn  fact  was  the 
reeponsible  employer. 

So  much '  we  think  it  proper  to  say  in 
pointing  out  the  true  rule.  But  the  matter 
here  In  controversy  will  be  considered  under 
the  doctrine  of  the  law  of  the  case,  as  that 
law  was  laid  down,  though  mistakenly,  in 
the  opinion  in  12  Cal.  App.,  above  cited. 
So  treating  It,  the  ruling  amounts'  to  this, 
bnt  to  this  only :  That  It  was  competent  for 
the  witness  to  answer  the  question,  and  be 
did  answer  it  by  saying  that  he  was  working 
for  the  Glendale  Light  ft  Power  Company. 
Nothing,  however,  In  the  decision  of  the 
Oonrt  of  Appeals  goes  to  the  weight  of  this 
testimony ;  and  a  review  of  the  evidence  in 
the  case  satisfies  ns  that  this  testimony  la 
without  w^^t,  and  la  so  wholly  unsnbstan* 
tlal  as  not  to  raise  a  controversy  over  the 
fact  The  evldttice  Introduced  on  b^lf  <tf 
the  dtfendant  Is  clear,  conclusivei  and  nn- 
d^ied,  and  establishes  that  Seaman  was 
employed  as  an  independent,  contractor  to 
do  the  work,  and  did  undertake  Its  perform- 
ance under  his  contract.  The  ditfendant  had 
no  control,  and  exercised  no  control,  over  the 
employds  of  Seaman;  and  two  of  those  em- 
ployte,  who  were  actoally  aigaged  In  the 
work,  were  Harvey  and  Allen.  K^ther  Har- 
v^  nor  Allen  was  ev&  In  the  employ  ol  the 
defendant  company.  Such  was'  the  imoon- 
hoverted  evidence  of  the  defmdant;  and  It 
remains  to  be  considered  whether  the  testi- 
mony of  the  wUsiesa  Harvey  Is  sofflclent  to 
raise  a  conflict  Harvey  was  aakM  the  ques- 
tion, '"By  whom  werfe  yoa  ^ployed,  and  for 
whom  were  yon  working  on  February  27, 
1007?"  (the  date  of  the  aeddent)  and  made 
answer,  "Fbr  the  Glendale  Light  ft  Power 
Company.**  Again,  testifying  that  he  was  at 
the  scene  of  the  accident  he  ^concludes  hla 
answer  by  saying,  "I  Was  on  duty."  He  Is 
Immediately  asked  thtf  question,  "On  duty 
for  whom?'  fthd  ■  relies,  "The  Olendale 
Ti^ff0it,8t  Power,  Com^r^/*  qijhe  t&gt^  ,9Iici^ 


ed  from  the  witness  upon  cross-examlnatixHi 
show  that  these  declarations  wwe  bat  the 
conclusion  of  the  witness,  and  denuHutrate 
that  the  condnslon  la  without  baala  in  truth. 
Confronted  with  his  testimony  given  upon  the 
former  trial,  and  with  hla  statements  therein 
contained  to  the  effect  that  he  was  employed 
by  Mr.  Seaman,  be  discredits  his  tatmsx 
testimony,  saying,  aa  to  some  bis  answers, 
that  he  did  not  remember;  as  to  others  that 
when  be  said  he  was  employed  by  Mr.  Sea- 
man, "I  might  have  said  be  was  the  fbreman 
who  hired  me."  A^ked  further  If  be  did  not 
reply,  upon  bdng  asked  for  whom  he  was 
working,  that  he  was .  woridng  foe  Seaman, 
he  answered,  "Well,  I  said  he  was  my  em- 
ployer,'*  Passing  over  his  testimony  upon 
the  first  ftlal,  and  cqmlng  to  the  testimony 
on  the  second  trial,  be  was  asked  the  direct 
question,  "What  person  employed  yonT'  and 
he  rolled,  "Mr.  Seaman."  Ho  testifles  that 
nobody  beside  Mr.  Seaman  told  bini  to  do 
any  work  ou  the  Job;  that  no  t^cer  of  the 
Glendale  Light  &  Power  Company  ever  order- 
ed him  to.  go  on  the  work.  He  bad  no 
knowledge  whatsoever  of  the  contract  Mr. 
Seaman  had  with  the  U^t  and  powra  com- 
pany, and  finally  he  answers,  "7ee,"  to  the 
question,  "When  yon  say  you  were  worUng 
for  the  Olendale  Light  ft  Power  Company, 
it  was  because  you  were  working  on  their 
lines,  was  it  not,  and  because.  Mr.  Seanian 
there  was  evidently  doing  the  work  for 
them?"  It  Is  shown  that  Mr.  Seaman  had 
a  shop  In  town,  bis  own  tools,  wagon,  and 
employ^,  and  paid  ■  hla  own  workmoi,  of 
whom  the  wltiiess  was  one;  that  Harv^ 
was  engaged  upon  other  work  and  icibt  be- 
sides this  one,  and  was  always  paid  by  Mr. 
Seaman.  . 

[3]  The  drenm stance  that  upon  one  or  an- 
other oocast(m  be  was  paid  by  Mr.  Seaman 
with  the  check  of  the  defendant  company  Is 
without  aigidflcancfc  It  la  In  direct  and  un- 
disputed evidence  that  the  check  was  not 
drawn  to  Ida  (Harv^'s)  order,  and  that  the 
defmdant  company  paid  Seaman  by  cbedcs. 
Houghton  .V.  Loma  Prieta  Lnmbn  Co.,  152 
Cal.  577,  03  Pac.  377, 

'The  witness  Harvey  was  not  only  permit- 
ted to  testify  that  he  was  employed  by  the 
Glendale  Light  ft  Power  Company,  bnt  he  was 
allowed  even  greater  latitude,  and  was  per- 
mitted to  testify  that  his  f^ow  workman, 
Allen,  was  also  working  for  the  Olendale 
Light  ft  Power  Company  at  the  time  of  the 
accident  But  as,  nnd^  cross-examination; 
he  answers  that  his  testimony  as  to  Allen's 
employment  Is  based  upon  the  same  knowl- 
edge and  facts  which  he  had  related  con- 
cerning his  own  employment  no  amplifica- 
tion of  this  mattOT  becomes  necessary^ 

14]'  What  thai,  results  ttom  this  etldcncef 
Nothing  more  than  that  the  oonduslod  of 
the  witness,  whldi  he  has  been  allowed  Im- 
properly to  express.  Is  lOiown  to  rest  ■  upon 
no  basiB  ot  fact  the  facts  bdng  that  the 
wtfjoess  was  emp^yed  Dy  SeanMurM^  ^  noe 
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body  else,  was  paid  by  Seaman,  and  by  no- 
body else,  worked  nnder  the  direction  of  Sea- 
man and  nobody  else,  knew  nottilnK  of  any 
anangonent  which  Seaman  might  or  might 
not  have  with  tlie  Olendale  Idght  ft  Power 
Company  for  the  doing  of  the  work;  but  be- 
cause the  work  was  Olendale  Ught  ft  Power 
Company  work,  the  witness  believed  tbat 
Seaman  was  tile  foronan,  and  believed  tiuit 
tbe  work  was  being  done  nnder  the  direction 
of  the  Glendale  Ught  ft  Power  Company, 
and  beUered  tiiat  the  Olendale  Light  ft 
Power  Company  was  his  employer.  No  con- 
flict Is  raised  by  evidence  snch  as  this. 

AU  of  the  evidence  establishes  that  Sea- 
man was  an  Independent  contractor;  and  tbe 
Judgment  and  order  are  therefore  reversed. 

We  concur:  MELVIN,  J.;  ANOEIXOTTI, 
J.;  SL0S8.  J.;  SHAW,  J. 


UM  Gal.  6T«> 

CRANB  V.  FERRIEB  BROCK  DBVSLOP- 
MBNT  Ca.   (S.  F.  6,095.) 

(Supreme  Court  of  California.    Feb.  13,  1913.} 

1.  Vendor  and  Pubchaseb  (|  35*)— Rescis- 
sion—FBAtm. 

Where  a  vendor  fraudulently  indaces  a 
pnrchaBer  to  m&ke  a  contract  by  representing 
that  he  has  good  title  when  he  has  no  title, 
vendee,  on  dlBCovering  the  false  repreflentationa, 
may  sue  to  rescind. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  45-61;  Dec.. Dig.  | 
85.*] 

2l  Tkndob  ano  PtrsoHAasB  <|  884*)-'Bxicb- 

DIBS  OF  PrntCHASEB— RiCOVEBT   OV  PBICB 

Paid. 

Defendant  corporation  represented  to 
plaintiffs  that  It  owned  in  tee  a  certain  lot.  and 
offered  to  sell  it  to  plalntifEB  for  «1,Q00,  C500  in 
cash  and  the  balance  In  installments,  when  de- 
fendant did  not  own  the  lot  and  knew  that  it 
did  not,  but  plaintiffs  believed  the  representa- 
tion to  be  true,  and,  acting  thereon,  purchased 
the -lot  on  such  terms,  but  afterwards  discover- 
ed that  defendant  did  not  own  the  same,  and 
demanded  the  return  of  tbe  purchase  money 
paid.  Held,  tbat  plaintiffia  were  entitled  to  a 
retnm  of  tbe  pnrchase  money  paid. 

fEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  t{  95&-980 ;  Dec  Dig.  | 
334.*] 

8.  Vbndob  and  Pueohaseb  (S  841*)— Recov- 
EBT  OP  Pbice  Paid— Pleading— Possession 

,  BT  PUBORASEB. 

In  the  absence  of  an  Implication  in  the 
contract  that  the  purchaser,  under  an  executory 
contract,  is  to  have  possession  of  tbe  land  in 
question,  he  ia  not  entitled  to  possession,  so 
that,  in  an  action  by  such  purchaser  to  recover 
the  price  paid  upon  rescinding  for  fraud,  the 
complaint  need  not  allege  that  he  offered  to 
restore  ponession;  there  being  no  presumption 
that  he  had  been  put  into  poasesslon,  and  it 
being  for  defendant  to  allege  and  prove  that 
the  purchaser  was  in  possession  when  he  de- 
manded tbe  retnm  of  tlie  purchase  money,  if 
defendant  desires  to  rely  on  fiiilure  to  restore 
possession. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8§  1008-1017 :  Dec.  Dig. 
I  841.*] 


4.  Vendok  and  Purchases  (|  341*)— Rescis- 
sion—Action  FOB  PtIBCHASE  MoNET. 

complaint,  in  an  action  to  rescind  a 
contract  of  sale  of  land  and  recover  tbe  price, 
need  not  refer  to  or  describe  stock  accented  by 
the  vendor  as  the  equivalent  of  money  in  pay- 
ment of  the  price,  and  ia  not  materially  uncer- 
tain for  not  doing  so. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
P^haaer,  Gent  Dig.  |i  1008-1017;  Dec  Dig. 
I  S41.*] 

5.  Vbndob  and  Pubchaseb  <|  341*)— Resoib- 
siON- Rettibn    of   Pubohase  Pbiob— Re- 

TUBN  IN  MONET. 

Where  a  vendOT  accepted  shares  tit  stod  as 
the  equivalent  of  easli,  tbe  vendee,  upon  re- 
scinding for  fraad,  was  entitled  to  recover  tiie 
amount  of  money  for  which  the  stock  was  ac- 
cepted. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrehaser,  Cent  lAg.  H  1008-1017;  Dec.  Dig. 

Department  1.  Appeal  from  Sup^or 
Court,  Alameda  County;  Wm.  H.  Waste, 
Judge. 

'  Action  by  Arthur  Crane  against  the  Fer- 
rier  Brock  Development  Company.  From  a 
Judgment  tor  plaintiff,  defendant  appeals. 

Reversed. 

Arthur  Crane,  of  San  Francisco,  in  pro- 
per.  James  M.  Eoford,  of  Berkeley,  for  re- 
spondent 

SHAW,  J.  The  court  below  sustained  a 
demurrer  to  plaintiff's  fourth  amended  com- 
plaint, and  thereupon  gave  judgment  for  the 
defendant,  from  which  plaintiff  appieals. 

The  complaint  contains  many  unnecessary 
allegations,  and  these  seem  to  have  produced 
some  confusion  in  the  arguments.  Tbe  fol- 
lowing is  a  statement  of  the  material  facts 
alleged:  On  May  23,  1910,  the  defendant, 
a  corporation,  represented  to  plaintiff  that  it 
wa^  seised  In  fee  of  a  certain  lot  In  a  sub- 
dIvJrfon  of  land  In  Alameda  county,  known 
as  "Cragmont,"  and  thereupon  offered  to  sell 
the  same  to  plaintiff  for  the  price  of  fl,600, 
of  which  $500  was  to  be  paid  In  cash,  and 
the  balance  in  monthly  installments  of  fl5 
each ;  that  in  fact  tbe  defendant  had  no  In^ 
terest  whatever  in  the  lot;  that  the  de^ 
fendant,  knowing  that  said  representation 
was  not  true,  made  It  to  Induce  the  plaintiff 
to  enter  Into  a  contract  to  buy  the  lot  from 
tbe  defendant,  on  the  terms  above  stated, 
and  to  make  the  cash  payment  thereon ; 
that  plaintiff  believed  said  representation 
to  be  true,  and,  because  of  that  belief,  on  the 
day  above  named  executed  tbe  contract  re- 
ferred to,  and  paid  to  the  defendant  ?500 
on  the  price  thereof ;  that  he  would  not  have 
done  so  but  for  the  belief  aforesaid ;  that 
on  July  15,  1910,  plaintiff  paid  a  monthly 
Installment  of  $15  on  the  price;  that  there- 
after be  discovered  that  said  representation 
was  ftilse,  and  denxanded  the  return  of  the 
money  paid,  which  was  refused.  The  con- 
tract, as  alleged,  provided  that  upon  pay- 
ment of  the  last  monthly  Installment,' which 
would  beconte  Aue  on  December  23,  lftl5. 
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the  defendant  ahould  execute  to  plaintiff  a 
grant  deed  for  said  lot.  It  was  further  stat- 
ed tbat  9480  of  the  9500  cash  payment  afore- 
said was  paid  by  dellrerlng  to  defendant 
1,650  shares  In  a  corporation,  of  the  par 
value  of  91  each,  which  the  defendant  ac- 
cepted as  cash.  The  prayer  of  the  complaint 
was  for  a  Judgment  that  the  contract  be  re- 
scinded, that  the  defendant  return  to  plain- 
tiff the  said  $515  so  paid  upon  the  price,  or 
the  personal  property  delivered  as  aforesaid 
to  the  defendant,  and  for  general  relief. 

[1]  Where  Ihe  vendor  fraudulently  Induces 
the  vendee  to  enter  Into  the  contract  of  pur- 
chase by  representing  that  he  has  a  good 
title  to  the  land,  when  In  fact  he  has  none, 
nor  any  Interest  whatever  In  the  land,  the 
vendee,  upon  discovering  the  falsity  of  the 
representation,  may  sue  to  rescind  the  con- 
tract and  obtain  a  retnm  of  the  money  paid 
thereon.  There  are  numerous  cases  estab- 
lishing this  proposition.  Alvarez  v.  Bran- 
nan,  7  Cal.  604,  68  Am.  Dec,  274;  Wright  t. 
Carlllo,  22  Cal.  604;  Eeston  v.  Montgomery, 
90  Cal.  316,  27  Pac.  280,  26  Am.  St.  Rep.  123; 
Morris  T.  Courtney,  120  C^I.  05,  S2  Pac. 
129;  Muller  v.  Palmer,  144  Cal.  312,  77  Pac. 
954  ;  39  Cyc.  1264,  1417. 

[1]  The  facts  above  stated  bring  the  case 
within  this  rule.  The  complaint  states  a 
good  cause  of  action  to  rescind  the  contract 
on  the  ground  that  it  was  procured  by  fraud, 
and  for  the  return  of  the  purchase  money 
paid  thereon.  Jt  does  not  a[^ar  that  the 
plaintiff  had  received  anything  whatever  in 
performance  of  the  contract  and  consequent- 
ly there  was  nothing  for  him  to  restore  to 
the  defendant 

[S]  The  objection  was  made  that  the  com- 
plaint does  not  aver  an  offer  by  the  plaintiff 
to  restore  possession.  There  is- no  presump- 
tion of  law  tbat  the  vendee,  In  an  executory 
agreement  for  the  purchase  of  land,  has 
been  put  Into  possession.  In  the  absence  of 
anything  in  the  contract  from  which  It  can 
be  inferred  or  implied  tbat  be  is  to  have 
possession,  he  has  na  ri^t  thereto.  Gaven 
V.  Hagen,  16  Cal.  211 ;  Stratton  v.  r^and  Co., 
86  Cal.  364,  24  Pac.  1065 ;  '  Gates  v.  McLean, 
70  Cal.  40, 11  Pac.  480 ;  '39  Cyc.  1620.  There 
Is  nothing  In  the  contract  or  In  the  allega- 
tions, of  the  complaint  to  indicate  that  the 
plaintiff  ever  had  possession,  or  that  the 
contract  gave  him  the  right  thereto,  or  that 
be  had  taken  possession,  or  that  he  now  has 
possession.  If  the  defendant  deslrea  to  rely 
on  the  failure  to  make  an  offer  to  restore 
possession.  It  is  Incumbent  upon  It,  therefore, 
to  allege  and  prove,  by  way  of  defense,  that 
the  plaintiff  was  In  possession  at  the  time  he 
demanded  the  return  of  the  purchase  money 
or  at  the  time  the  action  was  begun. 

The  defendant  relies  on  Joyce  v.  Shafer, 
97  Cai.  336,  32  Pac  320,  and  other  cases  of 
dmilar  effect  These  are  cases  where  the 
contract  was  made  In  good  faith  and  the 
vendee,  upon  discovering  that  the  vendor  had 


subsequently  parted  ^th  the  title,  brought 
an  action  to  recover  the  part  of  the  pur- 
chase money  which  had  been  paid,  without 
having  himself  offered  to  perform  the  con- 
tract by  paying,  or  offering  to  pay,  the  bal- 
ance due  upon  the  price.  They  rest  upon 
the  principle  that  one  who  la  himself  in  de- 
fault cannot  rescind  the  contract,  unless  he 
has  first  offered  to  perform  himself,  and  has 
unsuccessfully  demanded  for  [>erformai)ce  by 
the  vendor,  thereby  putting  the  vendor  )n  de- 
fault In  the  case  we  have  cited,  In  argu- 
ing this  question,  the  court  said:  "One  may 
sell  land  which  he  does  not  own,  but  yet 
be  able,  when  the  time  for  performance  ar- 
rives, to  fnrnlah  a  good  title.  In  the  mean- 
time, the  purchaser  would  not  be  at  liberty 
to  disaffirm  the  contract  on  the  ground  that 
then  the  vendor  was  unable  to  make  a  good 
title.  It  would  be  incumbent  upon  Itlm  to 
offer  to  perform,  or  to  show  that  at  the  time 
of  performance  the  vendor  could  not  furnish 
the  title."  This  is  a  true  statement  of  the 
law,  as  applicable  to  a  suit  to  rescind  the 
contract  or  to  recover  the  money  paid  there- 
on after  a  rfficisslon  upon  the  ground  tbat 
the  vendor  bas  hlms^f  broken  the  contract 
It  bas  no  application  to  a  suit  for  the  re- 
scission of  a  contract  upon  the  ground  that 
the  vendor,  having  no  title  to  the  land,  false- 
ly represented  to  the  vendee  that  he  had  the 
title  thereto,  and  thereupon  and  thereby  In- 
duced the  vendee  to  purchase. 

[4]  The  demurrer  contains  many  epedflca- 
tlons  wherein  it  Is  claimed  that  the  com- 
plaint was  uncertain.  Among  other  things. 
It  specifies  that  it  is  uncertain  because  It 
does  not  give  the  name  of  the  corporation, 
the  shares  of  whi(4i  were  taken  by  the  de- 
fendant as  cash  upon  the  payment  of  the 
first  Installment.  Inasmuch  as  the  shares 
were  accepted  as  the  equivalent  of  money, 
we  do  not  think  that  it  was  necessary  to 
mention  them  at  all  In  the  complaint  or  to 
describe  them  more  particularly.  The  un- 
certainty was  not  upon  a  material  point 

[S]  The  fact  tbat  the  shares  were  taken 
as  cash  was  also  snffldent  to  give  the  plain- 
tiff the  right  to  demand  the  return  of  ^iOO 
In  money.  The  other  E9>ecificationB  of  uncer- 
tainty relate  to  immaterial  allegations  tn  tiie 
complaint,  and  It  Is  not  necessary  to  discuss 
them.  The  demurrer  to  the  complaint  shoold 
have  been  overruled. 

The  judgment  Is  reversed. 

We  concur:  ANGEOLLOTTI.  X;  SLOSS,  i. 

(U4  Cal.  (K) 

MARC?UOCI  et  aL  t.  TOWINCKELl 
<S.  P.  5,789.) 
(Supreme  Court  of  Oalifomta.   Feb.  14,  19U.> 

1.  Afpeai.  and  EaaoB  (|  767*)—BBirTB— Mat- 
ters TO  BE  Included. 

tJoder  Code  Civ.  Proc.  i  963c.  providiu 
that  in  cases  wbere  a  transcript  of  the  tetti- 
mony,  etc.,  Is  prepared  in  Ilea  of  a  bill  of  ex- 
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ceptkas  u  pwinlUed  !b  pncetUiw  Motloiu,  tlw 
IWTties  mast  print  la  tbeir  briefly  or  In  a  iup- 
pwmcnt  apMuded  thereto  «uab  portioiu  of  toe 
record  ai  they  desire  to  call  to  the  court's  at- 
tendon,  on  an  appeal  b/  plaintiff  In  an  action 
acalnaC  a  physician  and  snrseoo  for  negligence 
and  want  of  bUU,  where  appellanfe  brief  did 
not  contain  any  evidence  showing  want  of  care 
or  akiU,  nor  refer  to  th«  Mrt  of  the  record 
wbttre  it  miebt  be  foand,  and  tht  qneition  was 
not  arsncd,  it  woald  bo  awiuiKd  tbat  tbwre  wm 
DO  racli  eridence. 

[SkL  Note.— For  other  cases,  see  Appeal  and 
Bnor.  Cent  Dig.  |  3002 ;  Dec.  Dig.  f  767.*] 

2.  Tbuj.  a  26*>— Abskhck  ow  Witjtxbb. 

OtL  a  trial,  plaintiff  .about  ZiSO  asked  a 
contiuaanee  nnUl  tbe  following  mornlns  to  vro- 
cun  the  ettmdanee  of  additional  wltneaset.  It 
waa  not  ehown  that  any  sahpoena  bad  been  is- 
aoed  or  eerred  on  tbem ;  that  they  had  promis- 
ed to  attend;  tha^  if  examined,  they  would 
teetlfr  to  any  material  fact;  that  they  knew 
anything  about  the  facts  or  what  plaintiff  ex- 
pected to  prove  by  them ;  and  their  namee  ot 
where  tiiey  resided  were  not  stated.  Tbe  court 
offered  to  delay  proceedings  half  an  hour,  but 
plaintiff's  counsel  claimed  that,  because  of  the 
witneeaes'  office  boars,  their  presence  could  not 
be  procnred  oa  that  day.  .field,  that  tbe  denial 
of  a  oonttnuanee  wai  not  aa  abnae  of  diaere- 

ttOB. 

pM.  I^.— For  other  cases,  see  TriaJ.  Cent 
D£g.  i  42 ;  Dec  Dig.  |  26L*] 

9.  CoiminTAircB   <|    7*>— Dnomioir  qv 

COUBT. 

The  granting  (»  refoalnc  of  a  continuance 
It  usually  a  matter  largely  within  the  discre- 
tion of  the  trial  court 

[Ed.  Note.— For  other  cases,  eee  Continuance, 
Cent  Dig.  {{  17,  18;  Dec  Dig.  S  7.«] 

4.  AZTIAK.    AMD    £>BBOa    (}  066*>— RKTHW— 
DlSCBBTIOIIABT  MArrBB»-OonTXnUAIIOEB. 

To  Justify  rerersal  of  a  Jodgmeiit  because 
of  tbe  denial  of  a  cootlnnaace,  aa  abuse  of 
discretiwi  muft  be  shown. 

[EU.  Note.^— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  3837 ;  Dec  Dig.  1  8tt6.*] 

&  Appeal  awd  Ebbob  417*)— Monca  or 

Apfeaij — SumuiBNOT. 

A  notice  to  the  clerk  of  tbe  court  under 
Code  CiT.  Pioc  I  068a,  providing  that,  In  lien 
ct  preparing  a  bul  of  exceptions,  a  party  Jobj 
file  a  notice  with  the  clerk  atating  uat  ne  de- 
sires or  intends  to  appeal  or  has  appealed,  and 
requesting  that  a  transcript  of  the  testimony, 
etc,  be  made  up  and  prepared,  is  not  a  notice 
of  aM»eal,  and,  if  given  Id  tiie  tbrm  there  pre- 
aeiibed  wttiioat  other  apinopriate  wotds,  is 
faisoWdant  as  a  notice  of  appeaL 

(Ed.  Note.— For  other  eases,  see  Anpeal  and 
Error.  Gent  Dig.  H  2140-814S;  Dee.  Dig.  | 
417.*I 

D^rtaient  1.  Ainwal  from  Superior 
Conit,  Oitr  aad  Conatr  of'.San  Fnuicbco; 
Oanrce  A.  Stnrtennt;  Jadg& 

Acthm  br  Uarla  S.  Ifarenod  astf  hnaband 
acainst  T.  W.  TowinCkd.  Ttom  a  Judgment 
of  dlamlsaal,  pJalntUb  appeaL  Affirmed. 

Wal  J.  TnAa,  of  San  Franclaoo,  for  ap- 
pellaats.  Chickerlng  ft  tiregory  and  Stanley 
Ifoor^  all  of  San  Frandaco,  for  respondent 

SHAW,  J.  At  tbe  coDdosion  of  plalntlfb' 
evidence,  tbe  court  below,  on  motioD  of  de- 
fendaa^  granted  a  nonsuit,  on  thb  gronnd 
Oat  tbe  evUtei^  did  not  tend  to  show  neg- 

•rw  ether  easM  sss  ssme  teple  sad  seetlOB  NVMBBB  In  Dm.  DISi  *  Am.  Dig.  Key-Ne^  Biries  A  Rap'f  laAssss 


ligence  or  nmiMTIfnTwegB  on  the  part  of  tbe 
def«idant  From  the  judgment  of  dlsmlaial 
thereupon  given,  tbe  ^intlffs  appeaL 

[1]  Tbe  plalntlflB  seek  to  recorer  damages 
from  deffudaat  for  Injuries  sustained  by  the 
plaintiff,  Maria,  wife  of  plaintiff,  Antonio, 
Crom  the  alleged  negligence. and  want  of  sklU 
of  dtfendant,  as  a  physician  and  surgeon.  In 
advising  b«r  that  a  surgical  <q>eration  uptm 
her  was  necessary  and  in  tbe  performance 
of  said  operation.  The  transcript  on  appeal 
consists  of  a  copy  of  the  Judgment  roll  and 
a  reporter's  transcript  of  tbe  evidence  and 
proceedings  at  tbe  trial,  neatly  typewritttti. 
prepared,  and  oertlfled,  as  provided  by  eec- 
tlous  053a  and  9S3c  of  the  Code  of  ClvU  Pro- 
cedure. Counsel  for  tbe  appelant  does  not 
print  In  his  brief,  or  at  all,  any  part  of  tbe 
tef^lmony  or  evidence  on  the  subject  of  want 
of  care  and  skill  on  tbe  part  of  the  defend- 
ant, as  be  is  required  to  do  by  section  e53c, 
aforesaid,  where  be  deidrea  to  call  tbe  atten- 
tUm  of  tbe  court  to  tbe  evtdoice.  Nor  does 
be  In  his  brief  point  oat  or  refar  to  sncdi  evi- 
dence on  the  part  of  tbe  record  where  It 
may  be  found.  He  does  not  argue  the  ques- 
tion at  alL  We  will  therefore  assume^  for 
the  pnrpoaes  of  this  review,  that  there  was 
no  evidence  of  mnb  want  of  care  or  akllL 

[2]  The  only  point  worthy  .of  mention  pre- 
sented in  the  brief  is  tbe  claim  that  the  court 
below  Improperly  refused  to  continne  the 
trial  from  the  afternoon  of  the  last  day  there- 
of until  the  following  morning,  to  give  the 
plaintiffs  an  opportunity  to  procure  the  at- 
tendance of  three  additional  witnesses  to  tes- 
tify on  behalf  of  Qie  plalntUFa :  The  reoc^ 
does  not  show  at  what  time  In  the  afternoon 
this  refusal  occurred.  PlalntifW  oouiuel  say 
It  was  at  half  past  8  o'clock.  There  was 
no  showing  of  any  diligence  whatever  made 
iu  support  of  the  application  for  the  contin- 
uance. No  affidavit  was  made,  or  proposed 
to  be  made.  It  was  not  shown  that  any  sub- 
poena had  been  Issued  or  served  on  ttie  pro- 
posed witnesses,  or  that  tb^  had  promised 
to  attend  then,  or  at  any  other  tlme^  or  Uiat 
they  would,  if  examined,  testify  to  any  msr* 
tertal  fact,  or  that  they  knew  anything  aboirt 
the  facts  of  the  case,  or  what  counsel  ex- 
pected  to  prove  by  them.  Their  names  were 
not  even  stated.  Tbe  court  offered  to  delay 
tbe  proceeding  half  an  hour  to  enable  plain* 
tiffs  to  procure  their  attendance,  but  their 
counsel  stated  that  the  office  hours  of  the 
witnesses  were  such  that  he  could  not  pro- 
cure their  presraice  on  that  day,  but  be  did 
not  state  wliere  they  resided,  wiutbw  in 
San  Francisco,  or  elsewhere. 

[S,  4]  Continuance  should  not  be  granted 
without  good  cause.  The  granting  or  refus- 
ing thereof  Is  usually  a  matter  laigely  with- 
in the  discretion  of  the  trial  court  An  abuse 
of  discretion  must  be  shown  to  Justify  a  re- 
versal Of  the  Judgment  because  of  a  ruling 
on  sncb  matters.  It  cannot  Justly  be  daifned 
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that  good  cause  was- here.  Ethowii' for  a  con- 
ttnaance.  We  cannot  say  that  the  lower 
court  abused  Its  discretion. 

The  other  mllngs  complained  of  relate  to 
the  admission  or  exclusion  of  evldenca  The' 
trial  was  before  the  court,  without  a  jury. 
None  of  the  rulings  operated  to  prevent  the 
plaintiff  from  Introducing  any  substantiSl 
erldenee  of  the  want  of  care  or  skill  com- 
plained of,  and  all  of  them  were  upon  trivlal- 
matters.  They  could  not  have  affected  the 
substantial  rights  of  the  plalnttfTs.  We  do 
not  think  It  necessary  to  discuss  them.  The 
failure  to  prove  want  of  care  or  skill  would 
Justify  the  nonsuit  even  If  these  rulings  had 
been  favorable  to  plaintlfTs. 

[E]  Tbe  trhnscrlpt  of  the  record  does  not 
contain  any  notice  of  appeal.  There  Is  a 
■  notice  to  the  clert  requesting  the  prepara- 
tion of  a  transcript  on  appeal,  being  the  no-^ 
tlce  provldcid  for  by  section  953e,  aforesaid. 
Because  of  the  frequent  misunderstanding 
of  the  effect  of  this  section,  we  repeat  that 
it  does  not  provide  for  a  notice  of  appeal 
aind  that  a  notice  given  under  it,  in  the  form 
there"  prescribed  and  without  otSier  approprl-< 
ate  Words,  is  not  a  good  notice  of  Appeal. 
Smith  v.  Jacctfrd,  128  Pac.:  1026;  Boling  r, 
Altofti  162  Cal.  298,  122' Pae.  461;  Lent  t, 
Cal.  F.  G.  Ass'n,  161  Cal.  719,  121  Pac:  1002. 
Counsel  idt  respondoit  dO  not  raise  the  ob- 
jection, and  we  therefore  assume  that  a  prop^ 
er  notice  of  appeal  was  Hied,  and  that  Its 
itas^rtiott  tn  the  record  was  waived. 

The  lltidgment  is  affirmed. 

'  We  b<»nciir:   SLOSS,  J.;  ANQBLLOTTI,  J. 


UM'  c«».  tas) 

HATT  T.  BENTESy.   {I*  A.  3,291.) 
(^Supreme  Coiirt  of  California.   Feb.  18,  1913.) 
1.  VSNbOB  And  PirpcnASEB  (J  3d5*)— Action 

Pt^BC&AbBb— DBFENSE. 
■Tbkt  the  pnrchaser  was  in  default  ^  pay- 
inent;a  under  the  contract  was  no  defense  to  her 
action,  brought  after  rescission  of  the  contract 
for  def^t  io  title,  to  recover  the  purchase  mon- 
ey paid,  where  a  puyment  was  made,  and  ac- 
cepted after  the  expiration  of  the  contract  time 
toK.  maldag .  all  paj'ments. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S8  981-983 ;  Dec.  Dig.  § 
336.1  '  ' 

Z  YenDob  and  PdscRaser  (I  335»)— AcnoiT 

.  BT I  DBfe'Am.TIlce  PUBCHABBB— EkTBOT  OW 

.  3ks^TBD  Tesdu. 

A.  purchaser  who,  without  Excuse,  fails  to 
niake  payment^'  of  installments  as  they  fall  due 
oanno^  by  -a.  belated  tender,  put  the  seller  i  in 
defauli  isA  thus  estaUUh  a  rij^t  t&  recover 
back  sums  paid  under  the  sale  contract.  ^. 

[B«d.  Note-— For  othn  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  981-883;  Dec.  Dig. 
%  335.*] 

3.  Pabties  (\  76*;)  — DEfrEOT— OnjEcnoHB  — 
SirrFiciENCT— Waiveb. 

,  An  objection  that  the  plaint^f  Is  not  au 
unmarried  .woman,  and  hence  should  be  joined 
br^ef  hnsbSrid,  as  required  by  Code  Civ.  Prbc. 
8  370,  b^ing  in  effect  a  plea  oi  defect  <sl  parties 
plaintiff,  is-  waived  when  not  specially  set  up 


by  demumr  ot  wuwa;  vA  a  merer  deoial  of 
the  allegation  In  the  complaint  that  plaintlS  li 
an  unmarried  woman  b  not  a  plea  «x  defect  of 
necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  |S  117-121;  Dec.  Dig.  |  76.*] 

4.  VeNDOB  and  PdBCBASEB  (i  8tt*)— COHPD- 
TATION  FBOH  DaTO  DtJE. 

In  a  purchaser's  action  for  money  paid 
under  a  sale  contract  rescinded  because  of  de- 
fect of  title,  the  plaintiff  was  entitled  to  inter- 
est only  from  the  date  of  rescission  and  de- 
mand for  repayment,  even  though  the  deCeod- 
ant  had  been  guilty  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  \\  1008-1017;  Dec.  Dig. 
f  341.*] 

5.  Vendob  and  Pubchaseb  (\  117*)— Rescis- 
sion—Oftbb  TO  Bestobe  Possession— Ne- 

CESSITT. 

A  purchaser's  notice  of  rescission  was  not 
ineffectual  for  want  of  an  offer  to  restore  pos- 
session,, where  it  did  not  appear  that  she  ever 
took  possession,  though  tli^  contract  provided 
that  she  ehpuld  do  so. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  209 ;  Dec.  Dig.  |  117  *] 

&  PLBADINa    (8    810*)— SumCIBNCT— R*CIT. 

AIJB  IN  CONTBAOT. 

Recitals  in  a  contract  Incorporated  in  the 
complaint  will  not  supply  the  vant  of  essential 
averments  in  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent  DfiCL  H  Sttj  946,  M7;  X>ee.  DigTl 
310.*] 

7.  Pleadi^i^q  (i  310*>T4S83znc!nON— Reqit- 

AU  in  Contbact. 

In  a  purchaser's  action  to  recover  the  pnr^ 
chase  moD^y  paid,  the  mere  annexing  to  a  com- 
plaint of  a  cobtract  providing  that  the  pnrchas^ 
er  sbali^ilAve  possession  is  not  equivalent  to  an 
averment  in  the  complaint' that  poasesaiou  was 
in  tact  transferred., 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  %\  845,  944,  946,  947;  Dec  DlgTl 
310.*] 

In  Bank.  Appeal  from  Shperlor  Court,  Loa 
Angeles  County;  Geo.  H.  Button,  Judge. 

Action  by  Mrs.  S.,tf.  Hayt  against  George 
R.  Bentel.  From  a  judgment  for  plalntUft 
defendant  dppeals.  Modified  and  affirmed. 

For  opinion  of  .  District  Court  of  Anpsal 
revendng  judgment  of  smwlor  conxtt  wa  126 
Pa&'STO. 

.H.  G.  Mlilsap  and  MlUsap  ft  Sparks,  aU  of 
Los  Angeles,  for  appellant  Smith,  Miller  ft 
Phelps,  of' Los  Angeles,  for  res^ndoit 

SLOSS.  J.  On  June  29,  1905^  the  parOet 
eutered  ibito  a'writt^  'eon^ct  for  the  pnr- 
ehase  by  plaintiff  from  defendant  of  a  lot  In 
the  city  of  Ocean  Pftrl^  county  of 'Los  An^ 
geles.  iW'  pDfchftse  price  -  was  ¥89^'  of 
whldb  f275  was  to  be  paid  Od  the  signing  of 
the  agreonent  9276  on  or  ^fore  the  29i3i 
day  of  June,  1906,  and  $275  on  or  b0foc«  the 
29th  day  of  Junfi^  1907,  defwred-  paymoitB 
to  bear  Uiterest  at  the. rate,  of  7. per  cent 
per  annum,  payable  semiannually.  Time  was 
made  of  the  essence.^  .By  the . contiiac^  a 
copy  of  which  is  annexed  to.  the  complaint, 
the  purchaser  was  to  hare  immediate  pos- 
session of  the:  premi^e^  and  was  to  .  pay  all 
tazN  and  assessments  levied  against  the 
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vnpextj.  It  was  jwovldeia  tluit,  in  case  of 
defaiUt  on  the  part  of  the  plaintiff,  defend- 
ant at  bis  option  migbt  declare  the  whole 
sum  dne  or  might  cancel  the  contract,  re- 
enter and  take  possession  of  the  pren^ses, 
and  retain  all  moneys  paid  by  plaintiff  as 
rent  for  use  and  occupation.  Upon  payment 
of  all  sums  doe  from  plaintiff,  defendant 
agreed  to  execute  and  deliver  to  plaintiff  a 
good  and  sufficient  bargain  and  sale  deed  to- 
gether with  a  certificate  of  title  showing  a 
title,  free  and  clear  of  incnmbrances,  to  be 
vested  In  plaintiff. 

The  complaint  alleges  that  plaintiff  made 
the  following  payments : 

On  June  29, 1905  f275  00 

Jnly  le,  190e,  as  principal   275  00 

July  16, 1906,-lntere8t  on  deferred 

paymeots   88  00 

October  29,  1908,  on  principal   flO  00 

October  29,  1908,  interest  on  de- 
ferred payments  to  December  29, 
1908  ..^7....   48  15 

Total   $686  65 

It  is  aUeged  that  on  October  29,  190S, 
plaintiff  paid  and  defendant  accepted  $50  on 
the  third  installment,  together  with  Interest 
upon  all  deferred  payments  to  and  includ- 
ing December  29,  1908 ;  that  It  was  then  un- 
derstood and  agreed  between  the  parties  that 
as  soon  as  tiie  deed  was  executed  and  de- 
livered to  plaintiff  she  would  pay  the  bal- 
ance doe.  Plaintiff  has  ever  since,  as  she  al- 
leges, been  ready  and  willing  to  pay  such 
balance.  On  October  15,  1909,  plaintiff  ten- 
doed  defendant  such  balance,  and  demanded 
a  deed  and  certificate  of  title,  but  defendant 
refused  to  execute  such  deed,  and  Informed 
plaintiff  that  he  could  not  deliver  a  convey- 
ance or  certificate,  inasmuch  as  the  title  to 
the  property  was  incumbered  and  defective, 
and  bad  been  so  at  all  times  since  the  execu- 
tion of  the  contract  A  subsequent  tender 
and  demand  in  writing  are  set  forth,  togeth- 
er with  refusal  by  defendant,  followed  by  a 
notice  of  rescission  from  plaintiff  to  defend- 
ant, with  a  demand  for  repayment  of  all 
earns  paid  under  the  contract  The  com- 
plaint alleges,  farther,  that  at  the  time  of 
the  execution  of  the  contract  the  property 
was  not  free  from  incumbrances,  but  the  ti- 
tle was  then,  and  has  ever  since  been  cloud- 
ed; tiiat  these  foots  had  at  all  times  been 
known  to  defendant,  but  not  known  by  plain- 
tiff until  October  16,  1909;  atid  that  aU  mon- 
eys ^Atalned  by  d^endant  from  plaintiff  had 
teen  taken  and  received  In  fraud  of  plain- 
tiff's rights.  ■ 

The  prayer  of  the  complaint  was  that  the 
«(mtnct-be  rescinded,  and  that  plaintiff  re- 
cover tSie  -monoys  paid  by  her  nad^  the  con- 
tract, with  Interest 

The  answer  denied  a  number  of  the  fore- 
going allegations.  Tbe  findings  were  in  ta- 
Tor  of  all  the  averments  of  the  .connilalnt 
Jadgmoit  was  given  in  fiivor  of  plaintiff  for 
f88}.30.  being  the  sum  of  the  vfirioua  amounts 
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paid  by'  her  under  the  contract  -for  principal, 
interest  and  taxes,  together  with  Interest 
from  the  date  of  each  payment 

The  defendant  appeals  from  the  Judgment 
bringing  up  the  evidence  by  means  of  a  bill 
of  exceptions. 

[1]  There  is  no  merit  In  the  appellant^s 
claim  that  on  the  tacts  aUeged  and  found 
the  plaintiff  is  not  entitied  to  any  relief,  be- 
cause she  had  been  in  default  in  making  pay- 
ments under  the  contract  In  this  regard 
reliance  is  placed  upon  Glock  v.  Howard,  etc., 
Co.,  123  Cal.  1,  55  Pac  718,  43  L.  H.  A.  199, 
69  Am.  St  Rep.  17. 

[2]  In  the  opinion  In  that  case  the  status 
of  a  defaulting  purchaser  under  a  contract 
for  the  sale  of  real  estate  Is  fully  discussed, 
and  the  rule  declared  that  such  a  purchaser, 
who  has,  without  excuse,  failed  to  make  pay- 
ment of  installments  as  they  fell  due,  can- 
not by  a  belated  tender,  put  the  seller  in 
de&nlt,  and  thus  establish  a  right  to  recover 
the  sum  paid  under  the  contract  But  this 
undoubtedly  sound  doctrine  does  not  apply 
to  a  case  where  the  vendor  has  waived  the 
delay  In  making  payments.  Such  waiver  Is 
alleged  and  found  here.  On  October  29, 
1908,  the  plaintiff  was  In  default  On  that 
date  she  paid*  to  the  defendant,  and  the  lat- 
ter accepted,  the  sum  of  $98.16,  being  $S0  on 
account  of  principal,  and  $48.16  for  Interest 
to  December  29,  1908.  The  time  for  the  pay- 
ment of  all  installments  bad  then  elapsed; 
indeed,  the  final  payment  was  already,  under 
the  terms  of  the  contract  past  due.  These 
facts  bring  the  case  precisely  within  the 
principle  declared  in  Boone  v.  Templeman. 
158  CaL  290,  110  Pac.  947,  139  Am.  St  Rep. 
126.  There  the  conrt  declared  the  rule  to  be 
that  where  the  vendor,  under  an  agreement 
like  the  one  before  us,  permits  the  entire 
contract  price  to  become  due,  without  exer- 
cising his  option  to  declare  a  forfeiture,  "the 
payment  of  the  price  then  becomes  a  de- 
pendent and  concurrent  condition.  Nonpay- 
ment alone  does  not  put  the  vendee  in  de- 
foult  The  vendor  must  tender  a  deed  as  a 
condition  to  demanding  payment  of  the  pilce, 
and  he  cannot  wlthoat  such  tender,  declare 
a  forfeiture,  or  maintain  a  suit  either  for 
the  whole  price,  or  for  an  intermediate  in- 
stallment" The  same  case  lays  down  the 
doctrine  that,  where  the  provision  making 
time  of  the  essence  has  once  been  waived, 
mere  delay  by  the  vendee,  short  of  the  statu- 
tory period  of  limitation.  In  making  a  tender 
will  not  constitute  laches  In  the  absence  of  a 
showing  that  the  delay  has  prejudiced  the 
vendor.  In  Boone  y.  Templeman  the  vendee 
was  permitted  to  maintain  a  suit  for  specific 
jKrformance.  U  delay  In  tendering  payment 
did  not  derive  him  of  the  right  to  this  re- 
lief,, the  delay  of  the  plaintiff  in  this  case 
could  not  affect  her  right  to  rescind  the  con- 
tract for  inability  on  the  part  of  the  vendor 
to  mate  a  good  title.  The  waiver  of  the 
right  to  inalst  up<m  prompt  payment  la  ea- 
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tabUshed  by  the  acceptance  of  a  part  of  the 
final  Installment  Ions  after  it  waa  due. .  The 
allegation  and  finding  that  the  parties  then 
agreed  that  plaintiff  would  pay  the  balance 
upon  delivery  of  the  deed  Is  immaterial.  It 
Is  of  no  importance,  therefore,  to  consider  the 
point  made  by  appellant  that  the  evidence 
does  not  sustain  this  finding.  The  alleged 
agreement  provided  for  no  more  than  would, 
as  we  have  seen,  be  implied  in  law  from  the 
waiver  of  the  delay  in  payment  The  views 
expressed  render  it  unnecessary,  also,  to 
pass  apon  the  respondent's  claim  that  the 
party  first  in  default  was  the  defendant,  who 
made  the  contract  with  knowledge  that  he 
could  not  give  a  good  title. 

[I]  The  complaint  alleged,  and  the  answer 
denlee,  tbat  plaintiff  is  an  unmarried  woman. 
There  is  a  finding  in  favor  of  the  averment 
of  the  complaint  The  appellant  assails  the 
finding  as  unsupported.  The  p<^t  mad^  Is 
that,  If  plaintiff  was  a  married  woman,  her 
husband  should  have  been  Joined  with  her. 
Code  av.  Froc  (  370.  But  this  objecaon,  U 
otherwise  well  fonnded,  should  have  been 
specially  set  up  by  answer.  It  amounted  to  a 
plea  of  defect  of  parties  plaintiet,  whicti,  if 
not  taken  by  demurrer  (where  appearing  on 
the  face  of  the  complaint),  or  <by  answer,  is 
deemed  waived.  Code  Civ.  Proc.  |  431; 
Grain  t.  Aldrlch,  38  Cal.  614.  99  Am.  Dec 
428;  Work  t.  Campbell.  128  Pac.  94a  A 
mere  denial  that  plaintiff  is  an  unmarried 
woman  does  not  constitute  a  plea  of  defect 
of  necessary  parties  plaintlfl. 

[4]  It  is  argued  that  the  court  erred  In 
allowing  plalntlfT  Interest  on  the  sums  paid 
by  her  from  the  dates  of  the  respective  pay- 
ments. We  think  this  poeitlon  Is  well  taken. 
In  the  absence  of  an  agreement  to  pay  in- 
terest; the  law  "only  awards  Interest  upon 
money  from  the  time  It  becomes  due."  City 
of  Los  Angeles  v.  City  Bank,  100  Cal.  22.  34 
Pac.  eiO ;  Civ.  Code,  i  1917.  Plaintiff's  suit 
was  not  based  upon  any  provision  of  the 
contract.  It  was  an  action  foe  money  bad 
and  received,  in  which  the  right  was  based 
upon  a  want  or  failure  of  consideration. 
Thomas  v.  Pac.  Beach  Company.  115  CaL 
136,  46  Pac.  899.  Until  rescission,  or  a  de- 
mand for.  repayment  nothing  was  due,  and 
interest  was  not  allowable.  Hellman  v.  Merz, 
112  Cal.  661,  44  Pac.  1079.  No  different  con- 
clusion would  follow  If,  da  urged  by  respond- 
ent, the  action  be  viewed  as  one  based  on 
fraud.  Even  in  that  aspect  no  money  was 
due  plaintiff  until  she  exercised  her  right 
to  demnnd  the  return  of  the  sums  paid. 

[S]  The  point  is  made  that  since,  under 
the  contract,  the  plaintiff  was  entitled  to 
posse-oslon  of  the  premises,  her  notice  of 
rescission  was  Ineffectual  for  want  of  an  of- 
fer to  restore  such  possession.  But  there  is 
no  allegation,  In  either  the  complaint  or  the 
answer,  that  plaintiff  ever  did  receive  or 
take  possession  of  the  lot  The  contract  Is 
annexed  to  the  complaint  and  made  a  part 
thereof.   But  all  that  Is  averred  is  that  the 
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parties  made  an  agreement  for  posaesalon, 
not  that  possession  was  In  tact  dellTered. 

[I]  Recitals  in  a  contract  Incorporated  in 
a  complaint  will  not  supply  the  want  of  es- 
sential averments  In  the  pleading.  Mayor, 
etc.,  of  L.  A.  T.  Slgnoret,  50  Cal.  298;  Bur- 
kett  V.  Griffith,  90  CaL  532,  27  Pac.  527,  13 
L.  R.  A.  707,  25  Am.  St  Bep.  161;  Estate 
of  Cook,  137  Cal.  191,  69  Pac  968.  The  rule 
is  well  Illustrated  by  the  case  of  Hlbernta 
S.  &  L.  Soc.  V.  Thornton,  117  CaL  481,  40 
Pac.  578.  There  an  action  was  brought  upon 
a  promissory  note.  The  complaint  alleged 
the  making  of  the  note,  setting  forth  a  copy 
thereof,  demand,  and  nonpayment  The  note 
contained  the  following  clause:  "This  note 
secured  by  a  mortage  of  even  date  here- 
with." The  defendant  contended  that  the 
recital  showed  that  the  not«  was  secured  by 
mortgage,  and  that  plaintiff's  only  remedy 
being  to  sue  for  foreclosure  (Code  Civ.  Proc. 
8  726),  an  action  on  the  note  alone  could 
not  be  maintained.  But  the  court  declined 
to  give  such  ^ect  to  the- recital,  saying: 
"There  Is  •  •  *  no  averment  in  the  com- 
plaint that  the  note  was  secured  by  a  mort- 
gage, and  the  recital  to  that  effect  In  the 
note  cannot  as  matter  of  pleading,  be  treat- 
ed as  the  equivalent  of  such  averment  It 
is  only  by  inference  or  argument  from  this 
recital  that  It  can  be  assumed  that  a  mort- 
gage was  ever  executed,  and  the  rule  la  as 
much  In  force  under  the  Code  as  at  common 
law  that  argumentative  pleading  is  not  per- 
missible.'* it]  Tor  like,  If  not  stronger,  rea- 
sons, the  mere  annexing  to  the  complaint  of 
a  contract  providing  ttiat  the  purchaser  shall 
have  possession  cannot  be  treated  as  equlva* 
lent  to  an  averment  that  possession  was  In 
fact  transferred.  To  give  such  effect  to  tte 
language  of  the  complaint  would  be,  in  ef- 
fect a  holding  that  the  mere  pleading  In 
h(ec  verba  of  a  contract  constituted  an  al- 
legation that  all  of  Its  terms  had  been  per- 
formed. There  is,  therefore,  nothing  on  tiie 
record  to  show  In  whoin  '  the  possession  of 
the  lot  was  during  the  life  of  the  contract 
or  at  the  time  of  the  judgment  We  will  not 
presume,  for  the  purpose  of  overthrowing 
the  Judgm^t,  that  such  possession  was  In 
plaintiff.  If  the  defendant  had  desired  to 
protect  his  rights  In  this  regard,  he  sbonld 
have  made  them  appear  by  pleading  or  other- 
wise before  the  proceedings  In  the  trial  court 
were  concluded, 

We  have  not  thought  It  necessary  to  con- 
sider whether  plalntUTs  rights  accrued  by 
reason  of  her  notice  of  rescission.  Bven  If 
the  contract  bad  not  been  rescinded  before 
the  commencement  of  the  action,  the  com- 
plaint prayed  that  ft  be  rescinded  by  the 
Judgment  of  the  court  This  was  a  proper 
form  of  relief.   Civ.  Code,  f  3406. 

There  are  no  other  points  reqnirlng  notice. 

The  cause  Is  rnnanded,  with  direction  to 
the  trial  court  to  modify  the  Judgment  by 
deducting  from  the  amount  recovered  all 
Bums  ahovm  by  the  flndlnga  to  bave  be^ 
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allowed  SB  interest  for  any  period  prior  to 
tbe  4th  day  of  February,  1010,  the  date  of 
the  deaund  for  repayment  Aa  bo  modified 
tbe  Judgment  shall  stand  affirmed. 

We  concur:  ANGBLDOTTI,  J.;  SHAW, 
J.;  MELTIN,  X;  HENSHAW.  J. 
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BARBEB  ASPHALT  PAA'INQ  CO.  t.  CEIST 
et  al.    (Civ.  1,014.) 

(Diitriet  Court  oC  Appeal,  Third  District,  Cali- 
fornia,   Jan.  S.  19180 

1.  McmciFAL  CoimuTioiie  (|  2^*>— Siunr 

PaTINO  RxSOLUnON-^SOHBTBUCTIOH  —  1>K- 
SCBIPTION. 

A  Street  paving  resolution,  dedarins  an  in- 
tentlott  to  pave  an  entire  street  as  In  the  reao- 

lutioo  specifically  described,  "exceptins  from 
said  work  tbe  paviiig"  of  a  certain  crosung, 
"which  crossing  shall  be  repaved,"  was  not 
open  to  the  objection  that  it  did  not  specify 
with  what  material  sndi  crosaiiK  should  be  re* 
paved,  bat  reasonably  construed,  meant  that 
tbe  crossing  sbould  be  repaved  so  as  to  make 
it  conform  to  the  specific  description  given  for 
tlie  paving. 

(Ed.  Note.— For  other  cases,  see  Municipal 
C^^RtionSi  Cent.  Dig.  H  778-77S;  Dec.  1% 

2.  MniiiaiPAi.G<wn>aaTioNB'(|2S8*)— Stibt 

Pavifo  BXBOLXmOlT—Sun'ICISITCT  OF  Dk- 

SCBJPTION.  - 

Street  paving  proceedings  being  in  Invitum, 
the  resolution  of  intention  must  describe,  with 
reasonable  clearness,  tbe  work  to  be.  done,  oth- 
erwise tbe  contractor  cannot  recover,  whatever 
bis  good  faitb-  or  expenditures  may  have  been. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Co^rations,  Cent.  Dig.  H  77^775 ;  Dec.  Dig. 

3.  Municipal  Cobporatiohs  (|  203*)— Stbbbt 
PAVIItO  Rksolution— SCPnOIBIIOT  of'Db- 
BOSLPnoN— "Baaai-t  Block." 

A  street  paving  resolution  declaring  the  in- 
tention of  the  city  council  to  order  tbe  con- 
stmcti<m  of  basalt  block  gutters  of  a  certain 
width,  vpon  a  concrete  Coondation  of  a  certain 
tUekneaa,  was  not  objectionable  for  failure  to 
fix  the  thickness  of  the  gutters;  the  term 
"basalt  block"  implying  and  being  understood 
by  reasonably  intelligent  men  to  mean  blocks  of 
sofficient  siae  for  the  purpose  intended. 

[Bd.  Note.— For  other  cases,  see  Mnnldpal 
Ci^jWMiaoK  Cent  Dig.  ||  773-77S;  Dec.  Dig. 

4.  HunoiPAL  CoKFounonB  (i  66S*)  ~  Ik- 

PROVBUNTS  —  ASBEBBKKnTS  —  JOinDXB  — 

TBAirsAcnoN—FoBECLosum  of  Lien. 
Under  the  Trooman  Act  <St  1885,  p.  167) 
I  12,  providing  that  a  contractor  may  sue  the 
owner  of  tbe  lots  assessed  for  an  improvement, 
a  street  paving  contractor  properly  joined  in 
one  action  against  the  owners  in  common  of 
several  lots,  assessed  for  paving  a  single  res- 
olndoa  of  Intention,  his  causes  of  action  to 
foredose  his  lien  on  all  the  lota. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  |  1274;  Dec.  Dig.  S 
566.*] 

5.  PutADiNO  (i  218*)— Dkiturbeb  to  Oou- 
piJiiiiT— Waiver — Scope. 

"Where  the  only  grounds  stated  for  demur- 
rer  were  insufficiency  of  facts  and  that  causes 
of  action  were  improperly  Joined,  the  objection 


that  the  causes  of  action  were  not  separately 
stated  was  waived. 

[Ed.  Note.—For  other  eases,  see  Pleading, 
Cent  Dig.  fl  635-089;  Dec  Dig.  I  21«.«] 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Waste,  Judge. 

Action  by  the  Barber  Asphalt  Paving  Oom- 
Iiany  against  Julius  A.  Crist  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.   Heversed,  with  directions. 

Cooper,  Gray  &  Cooper,  of  San  Francisco, 
for  appellant  Johnson  &  Shaw,  of  Oakland, 

for  respondents. 

CHIPMAI^,  P.  J.  This  is  an  action  to 
foreclose  a  lien  claimed  for  street  work  done 
in  the  city  of  Oakland  by  appellant  under 
the  Bo<^:aIled  Vrooman  Act  A  demurrer  was 
interposed  to  the  amended  complaint  on  two 
grounds:  First,  for  insufficiency  of  facts; 
azid,  second,  that  several  causes  of  action 
have  been  Improperly  united  in  this:  That 
causes  of  action  to  foreclose  Hena  agalngt 
12  separate  and  distinct  parcels  of  land 
have  been  improperly  united.  The  demurrer 
was  Bustained,  and  judgment  passed  for  de- 
fendants. Plalutlft  appeals  firom  this  judg- 
ment 

In  paragnwb  6  of  the  amended  complaint, 
it  is  alleged  that  on  September  4,  1906,  the' 
city  cooncU  of  tile  city  of  Oakland  "duly 
made  and  passed  a  resolution  (No.  31323) 
declaring  its  Intmtlon  to  order  the  work 
and  Improveuient  mentlonefl  In  paragraph  6 
of  thia  amended  complaint  to  be  done  at  • 
said  city,  and  detennlnlng  and  declaring  that 
said  work  and  improvement  waa  of  more 
than  local  or  ordinary  public  benefit,  and 
would  affect  and  benefit  the  lands  and  dis- 
trict hereinafter  described."  and  tliat  the 
costs  of  said  work  "should  be  assessed  npoa 
said  lands  and  district,  which  district  la 
*  *  *  described  as  follows:"  (Description 
follows.)  It  is  also  allied  that  said  too- 
lutlon  of  intention  and  the  superintendent's 
notice  of  the  passage  th»eof  were  pi4)ll8bed 
as  by  the  said  resolution  provided. 

In  paragrafAi  6  It  Is  alleged  ttiat  on  De- 
cember 20, 1906,  the  dty  coundl  '^nly  made 
and  passed  its  resolution  No.  31,765,  order- 
ing tbe  following  street  work  to  be  done  ac- 
cording to  the  specifications  adopted  by  said 
coundl  on  October  22,  1906,  to  wit:  That 
East  Fourteenth  street  In  said  dty,  from 
tbe  western  line  of  Twenty-First  avenue  to 
the  eastwn  boundary  line  of  tbe  elty  of  Oak- 
land, be  graded,  curbed  with  granite  with 
a  backing  of  concrete,  and  paved  sdth  as- 
phalt in  a  layer  two  inches  thick  on  a  binder 
course  one  Inch  thh^  of  asphalt  and  broken 
atone,  and  a  concrete  foundation  six  Inehea 
thick ;  also  that  basalt  block  gutters,  four 
feet  wide,  upon  a  concrete  foundation  six 
Inches  thick,  be  constructed  thereon  as  fal- 
lows, to  wit:  On  the  southmi  dde  from  tbe 
center  line  of  Twenty-Second  avenue  to  the 
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center  line,  produced,  of  Twenty-Fourth  ave- 
nue, u  said  Twenty-Fonrth  aTenne  exXata 
■oath  ot  East  Fonrterath  street,  and  on  the 
northern  side  from  the  center  line  of  Twen- 
ty-Second avenue  to  the  center  line,  produc- 
ed, of  Twenty-Fourth  avoiue,  as  said  Twen- 
ty ■'Fourth  avenne  exists  north  of  said  Sast 
Fourteenth  street;  also  that  the  ezlstlos 
culverts  In  the  crossli^  of  Twenty-Third 
avenne  be  removed;  exc^^tlng,  however,  from 
the  ahove-described  work,  such  portions  as 
are  required  by  law  to  be  kept  In  order  or 
repair  by  any  peraoil  or  company  having  rail- 
way tracks  thereon;  also  excepting  from 
said  work  the  curUnijE  on  the  southern  side 
of  East  Fourteenth  street  from  ttie  western 
line  of  Twenty-Third  avenue  to  a  point  76 
feet  easterly  from  the  eastern  line  of  said 
Twoity^^ndrd  avenne;  and  also  exciting 
the  curUng  on  the  northern  aide  of  said  Bast 
Fonrteenth  street  from  Uie  eastern  line  of 
Twmty-Thlrd  avenue  to  a  point  117  feet 
westerly  from  the  western  line  of  said  Twen- 
ty-Third avenue;  also  excepting  from  said 
work  the  grading,  paving,  and  guttering  of 
the  southem  half  of  said  Bast  Fonrteenth 
street  from  the  eastern  line  of  Twenty-Third 
atenae  to  a  line  parallel  with  and  distant 
75  feet  easterly  from  aald  eastern  line  of 
Twenty-Third  avenue;  also  excepting  from 
said  work  the  pa\-lng  of  the  crossing  of 
Twenty-Third  avenue,  which  crossing  shall 
be  repaved ;  and  also  excepting  the  grading 
of  the  sidewalks  from  the  western  line  of 
,  Twenty-First  av«iue  to  the  eastern  boundary 
line  of  the  city  of  Oakland." 

It  will  be  observed  that  the  plaintiff,  In 
paragraph  5  of  Its  complaint,  does  not  set  out 
in  full  the  resolution  of  Intention.  Certain 
of  Its  provisions  are  given,  and,  among 
others,  that  It  declared  the  Intention  of  the 
council  to  be  "to  order  the  work  and  im- 
provement mentioned  in  paragraph  6  of  this 
amended  complaint  to  be  done."  We  think 
the  complaint  must  tie  treated  as  if  it  alleg- 
ed, In  express  terms,  that  the  resolution  of 
intention  declared  the  work  to  be  done  as  It 
is  described  In  paragraph  6;  and  the  ques- 
tion as  to  the  sufficiency  of  the  description 
of  the  work  Is  thus  distinctly  raised.  It  Is 
therefore  contended  by  respondents  that  "the 
resolution  of  intention  did  not  name  or  de- 
scribe the  materials  with  which  the  crossing 
of  Twenty-Third  avenue  should  be  repaved, 
and  did  not  state  the  depth  or  thickness  of 
the  basalt  rock  gutters." 

The  street  to  be  improved  was  Iiiast  Four- 
teenth street  from  the  westerly  line  of  Twen- 
ty-Fourth avenue  to  the  easterly  boundary 
line  of  the  city.  Between  these  points  was 
the  crossing  of  Twenty-Third  avenue. 

[11  After  describing  the  entire  length  of 
East  F9urteenth  street,  which  .  was  to  be 
graded  and  paved,  and  as  In  the  resolution 
gpeclflcally ,  described,  we  find,  among  other 
exceptions,  the  following:  "Also  excepting 
Cioiu  said  work  the  paving  of  the  crossing 


of  Twen^-Tblrd  avain^  which  cronlng  Shall 
be.  repaved."  Respondents'  cont^tlon  that 
"the  council  IntoidM  by  this  language  that 
the  crossing  ot  Bast  Fonrteenth  street  should 
not  be  paved  in  the  same  maimer  as  the  re- 
mainder, of  the  street  but  that  the  same 
should  be' paved  with  some  otb«  material, 
not  spedfled."  Appellant's  contention  is  that 
it  Is  telrly  Inferably  tcma  the  provMons  of 
tlie  resolution,  that  the  Twmty-Third  ave- 
nue crosslnib  being  a  part  of  East  Fourteenth 
street,  was  to  be  repaved  with  the  same  ma- 
terial as  that  used  elsewhere  en  East  Fonr- 
teenth street  This  was  the  eonstructloD  put 
upon  the  reeolntttm  by  the  contractor  and  by 
the  cit7  authorities  ai^  all  snbsaqnent  stqn 
taken,  as  appears  from  the  comiOalnt,  ctm- 
f ormed  theretot.  The  speciflcatlons  for  the 
work,  iff^red  by  the  dt?  engines,  the  con- 
tract tm  its  execution,  the  comidetlon  of 
the  work,  its  acc^ance  by  the  superintend- 
ent of  streets,  the  payment  by  'the  dty  of  Its 
proportion  of  the  cost  of  the  work,  all  show 
that  this  partlcnlar  crossing  was  to  be  r»- 
paved,  and  was  r^ved,  t^e  same  as  otb^ 
parts  of  Bast  Fourteenth  street 

[1]  It  is  weU  settled  that,  the  proceedings 
being  In  Invitum,  the  resolution  of  Intention 
must  dracrlbe,  with  reasonable  clearness,  the 
work  to  be  done,  otherwise  the  contractor 
cannot  recow,  whatever  his  good  faith  may 
have  been  In  doing  the  work, 'or  however 
much  money  be  may  have  spent  Speaking 
of  the  rule  laid  ddwn  in  Bolton  r.  OlUeran. 
105  Cal.  244,  38  Fac.  881,  45  Am..  St  Rep. 
33,  the  Supreme  Court  said  In  McCaleb  v. 
Dreyfus,  156  CaL  204,  103  Pac.  924:  "Bolton 
V.  Qllleran  bas  been  seized  upon  by  property 
owners  and  used  in  every  possible  way  to  de- 
feat the  just  recovery  of  the  contractor,  un- 
til, finally,  this  court  felt  Impelled  to  voice 
its  protests  agahist  these  efforts  in  Haug- 
bawout  V.  Raymond,  148  Cal.  311,  312,  83 
Pac.  53,  where  it  said:  "'Notwitttstandlng 
that  the  proceedings  for  street  work  and 
sewer  work,  like  proceedings  In  taxation,  are 
:  in  Invitum,  and  therefore  a  fairly  strict  and 
accurate  compliance  with  all  the  statutory 
requirements  Is  necessary,  this  is  the  limit  to 
which  any  court  should  be  expected  to  go  la 
disposing  of  the  questions  which  are  involv- 
ed. Tbe  contractor  who  has  honestly  and 
substantially  complied  with  his  contract,  of 
which  tbe  property  owners  have  received  and 
win  continue  to  receive  the  benefit,  is'  quite 
as  much  entitled  to  the  protection  of  the  tew 
as  are  tbe.  property  owners  themselves,  and, 
upon  the  other  hand,  an  endeavor — even  a 
successful  endeavor — upon  the  part  of  the 
property  owners  to  defeat  the  Just  claims  of 
such  a  contractor,  1^  a  resort  to  the  extreme 
technicalities  of  the  law,  can,  upon  the 
whole,  operate  only  to  the  disadvantage  of 
the  property  owners  themselves^  since  It- nec- 
essarily tends  to  Increase  the  price  at  which 
any  and  all  future  contractors  will  "be  will- 
ing to  engage  In  Work,  payment  t<a  which,. 
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after  having  been  duly  performed,  la  met 
b;  harassment  and  vexations  delay,  with 
jthe  prospect  at  the  end  of  ntter  failure  of 
recovery.' " 

It  will  be  noticed  that  cotaln  exceptions 
were  made  of  work  to  be  done  on  the  ciurt>> 
lug  from  coialn  points  on  T«enty-Third 
avenue,  and  also  certain  i)aving  end  gntter- 
iog>  for  which  no  substitute  was  proflded  (1. 
e.,  that  at  these  points  no  work  was  to  be 
done),  and  then  follows  the  exception  In  ques- 
tion, to  wit:  "Also  excepting  from  said  work 
the  paving  of  the  crossing  of  Twenty-Third 
avenue,  which  crossing  shall  be  repaved" — 
and  this  is  followed  by  another  exception  of 
grading,  wUdt  was-  woA  taken  oat  of  the 
contract 

It  Is  entirely  clear  that  this  crossing  was 
to  he  repaved,  and  the  resolution  specifically 
directed  how  East  Fourteenth  street  was  to 
be  paved.  It  seems  to  us  reasonable  to  hold 
that,  wherever  any  part  of  that  street  was 
to  be  paved  or  repaved,  It  was  meant  tha:t 
the  work  was  to  conform  to  the  spedflc  de- 
scription given  for  the  paving.  This  street 
was  to  be  improved  for  the  entire  length 
described  and  as  epedfled ;  and  the  improve- 
ment in  mind  was  an  entire  piece  of  work. 
■It  seems  to  us  that  a  property  owner  ob- 
eervlng  by  the  resolution  that  this  street  was 
to  be  paved,  and  this  crossing  repaved,  or, 
what  would  be  the  same,  paved,  he  would 
reasonably  conclude  that  the  specifications  as 
to  paving  the  street  would  govern. 

[3]  Respondents  say  In  their  brief:  "It 
further  appears  from  the  resolution  that  the 
council  de<dared  its  intention  to  order  the 
construction  of  basalt  block  gutters,  four  feet 
wide,  upon  a  concrete  foundation  six  luches 
thick;  that,  the  council  carefully  defined  the 
thickness  or  depth  of  the  concrete  foundation 
and  the  width  of  the  gutters,  but  failed  en- 
tirely to  fix  tbe  depth  or  thickness  of  the 
gutters."  It  Is  argued  that  the  depth  or 
thidcness  of  the  gutters  Is  as  important  to  be 
stated  as  to  fix  the  width,  "becanse  the  cost 
may  depend  upon  the  depth  as  much  as  upon 
tile  width."  But  the  depth  is  fixed  if  the 
size  of  the  basalt  blocks  was  understood,  ifor 
they  were  to  be  laid  upon  a  concrete  founda- 
tion six  Inches  thick,  and  the  depth  would 
be  six  Inches  pins  the  t>asalt  blocks.  Webster 
defines  basalt  to  be  "a  dark  hard  species  of 
marble."  Also:  "It  Is  a  v«ry  tough  and 
heavy  rock,  and  is  one  of  the  best  materials 
for  macadamizing  roads."  The  description 
was  "basalt  blodcs,"  not  small  broken  pieces 
or  fragments  of  basalt,  such  as  are  used  In 
macadamizing  streets  The  terms  "basalt 
blocks''  Imply,  and  would  be  understood  by 
reasonahly  Intelligent  men  to  mean,  blocks 
of  'SuflSclent  size  for  the  purposes  intended. 
If  the  resolution  had  specified  brick  Instead 
of  basalt  blocks,  It  would  be  unreasonable  to 
^y  that  the  contractor  could  not ,  recover 
becanse  the  size  of  the  brick  was  not  given. 
Harney  v.  Heller,  47  Gal.  15,  it.   Had  the 


resolution  wed  the  terms.  'WiUestonev,"  a 
material  treqnently  used  for  gnttera,  It 
would  be  unreasonable  to  hold  tbe  proceed- 
ings inralld  becanse  the  slxe  of  th6  cobble- 
stones was  not  given.  Tet  cobble,  as  used, 
varies  In  size  somewhat.  Ai^iell^nt  cites 
Wells  T.  Wood,  U4  CaL  255,  46  Pac.  96,  and 
Dowllng  T.  Hibemla  Savings  ft  L.  Socy.,  143 
Cal.  425,  77  Pac.  141.  In  the  first  of  these 
cases  the  description  read  that  <  certain 
street  be  graded,  and  that  "redwood  corba 
and  nx^  gutterways  be  laid  thereon,  and 
that  the  roadway  and  sidewalks  thereof  be 
macadamised."  The  terms  "rock  gutter- 
ways"  are  not  more  definite  than  the  terms 
"basalt  blof^"  In  that  vase  the  principal 
ground  for  a  reversal  was  that  "the  Improre- 
ments  were  not  propwly  or  sufficiently  de- 
scribed in  the  resolution  of  intention."  The 
judgment  was  affirmed.  It  Is  hardly  con- 
ceivable that  both  court  and  conn&el  fiilled 
to  Consider  the  sufficiency  or  insufficiency  of 
the  description  of  the  material  used  tn  the 
giitterways.  In  Scbwiesau  v.  Milhon,  128 
Cal.  114,  116,  60  Paa  688,  «84.  It  was  said 
that,  by  n^g  the  description,  "rock  gutter- 
ways  be  constructed  in  the  street;  notice  was 
given  of  tbe  work  ai^  tbe  matevials  to  be 
used." 

In  the  Dowling  Case  the  resolution  read: 
;*That  granite  curbs  be  laid  on  Henry  street 
• '  •  *  and  that  the  roadway  thereof  be 
paved  with  bituminous  rock."  It  Is  true  that 
the  objection  discussed  In  the  <vinion  did 
not  touch  upon  the  description  of  the  materi- 
al, and  the  question  of  Its  sufficiency  seemn 
not  to  have  been  raised.  But  it  is  not  likely 
that  the  point  escaped  the  notice  of  counsel 
for  appellant  who  doubtless  considered  It 
untenable  and  did  not  raise  it  The  Judg- 
ment was  affirmed.  We  are  unwilling  to  de- 
clare the  proceedings  invalid  beoanse  of  the 
objection  now  being  considered,  and  thus  de- 
prive the  contractor  of  what  Is  Jnstiy  his  due. 

[4]  Finally,  it  is  claimed  that  the  several 
cauBes  of  action  set  up  In  the  complaint  did 
not  arise  out  of  the  "same  tranaactlw." 
It  is  contended  that' each  assessment  upon 
the  several  lots  of  land  constituted  a  sepa- 
rate and  distinct  "transaction"  within  the 
meaning  of  subdivision  8  of  section  427  of 
the  Code  of  GlvU  Procedure,  citing  Hlm- 
melmann  v.  Spanagel,  39  CaL  392.  While 
it  was  not  necessary  to  the  decision  In  that 
case,  it  was  nevertheless  held  that  "the  as- 
sessment Is  the  'transaction'  within  the 
meaning  of  section  47.  of  the  Practice  Act 
(8t  1851,  p.  57).  out  of  which  tb^  .pause  of 
action  must  arise,  which  the  defendants  are 
authorized  to  set  np  as  a  <»unte];claim" ; 
that  "the  owners  of  property  adjacent  to  a 
street  are  not  in.  any  sense,  parties  to  the 
contract,  for  the  Improvement  of  a  street 
entered  IntO:  with  the  superlntei^dent  of 
streets."  The  counterclaim  in. that  case  was 
for  plUrig  dirt  oh  plalntiiff's  lot  w'^ille  doing 
tile  work  on  the'street  The  court  said:  "It 
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Is  apparent  tliat  the  alleged  aemand  did  not 
arise  out  of  the  assessment,  nor,  indeed,  obt 
of  the  proceedings  upon  which  it  is  based, 
and  therefore  are_  (Is)  not  available  as  a 
counterclaim.  The  acts  occasioning  the  dam- 
ages complained  of  were  naked  trespasses, 
and  would  not  be  held  to  arise  out  of  the 
contract  considered  as  tbe  'transaction*  upon, 
or  in  respect  to,  which  the  action  was 
brought" 

The  causes  of  action  which  may  be  Joined 
are  defined  In  section  427  of  the  Code  of  Civ- 
il Procedure:  "  •  •  *  (8)  Claims  arising 
out  of  tbe  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action, 
and  not  included  within  one  of  tbe  foregoing 
subdlvIsiODB  of  this  section.  The  causes  of 
action  M  -VBitad  must  all  belong  to  one  only 
of  these  classes,  and  must  affect  all  tbe 
parties  to  the  action,  and  not  require  differ- 
ent places  ot  trial,  and  must  be  separately 
stated.   •  ♦ 

The  complaint  alleged  "that  defendants, 
JqUus  a.  Crist.  Frederick  G.  Crist,  and  Clara 
B.  CrlBt;  were  <m  tbe  16th  day  <tf  October. 
1907  [the  date  of  the  asseaament,  diacram, 
warrant,  and  oertlflcate  of  tbe  city  aiglneer], 
and  BtUl  are,  the  owners  In  common  of  tbat 
certain  parcel  of  land  aituated  in  said  assess- 
ment district  and  particulariy  described  as 
follows:"  (Then  follows  ft  deseription  of  a 
parcel  of  land  which  it  Is  aUeged  "embraced 
those  certain  Iota  showii  on  said  diagram 
and  numbered  thereon  and  on  said  assess- 
ment numbers."  Then  follow  also  the  num- 
bers of  all  the  lots  fronting  on  East  Four- 
teenth street  and  affected  by  the  asaesament.) 

Section  12  of  the  Vrooman  Act  (Stats. 
1886,  p.  157)  provides  that  "the  contractor  or 
Ilia  assignee  may  sue,  in  his  own  name,  the 
owner  of  the  luid,  lots  or  portions  of  lots 
assessed.   •   •  *" 

Appellant  contends,  with  much  force,  that 
under  subdivleton  S,  section  427,  of  tbe  Code 
of  Oivll  Procedure,  "the  transaction'  out  of 
whleh  the  cause  of  action  arises  la  the  whole 
proceeding,  commencing  with  tbe  passage  of 
tbe  resolution  of  intention  and  ending  with 
tbe  recording  of  the  assessment,  warrant,  di- 
agram, and  tbe  contractor's  return,"  and  thia 
because  the  assessment  is  of  no  effect  unless 
the  steps  prescrit)ed  by  the  statute  have  been 
taken.  We  do  not  find  It  necessary  to 
determine  tbe  point.  In  McCaleb  v.  Dreyfus, 
156  Cal.  204.  210,  103  Pac.  924,  027,  It  la 
said:  "Defendant  was  tbe  ovmer  of  all  tbe 
lots  against  which  tbe  Hens  were  sought  to 
be  enforced  In  a  single  action.  While  the 
method  of  procedure  is  admisdble  under 
section  12  of  tbe  Vrooman  Act,  yet  a  single 
attorney's  fee  only  can  be  recovered  in  such 
an  action.  Hughes  v.  AIslp,  112  CaL  S87,  44 
Paa  1027."  No  difference  Is  perceivable 
where  the  action  Is  brought  against  a  single 
owner  of  all  tbe  lots,  and  wh^  it  Is 


brought  against  three  owners  in  common  of 
all  tbe  lots,  which  is  the  case  here. 

[t]  The  cailses  of  action  are  not  separately 
stated,  but  the  demurrer  was  not  on  tUs 
ground.    Code  Civ.  Proe.  K  430,  431. 

Tbe  Judgment  is  reversed  wltli'^kectlMS 
to  overrule  the  demurro:. 

We  concur:  HABT,  X;  BUBNBITT,  J. 

m  N.  M.  *S31 
VOREXBERG  v.  BOSSERMAN. 
(Supreme  Court  of  New  Mexico.  Jan.  14, 1013. 
Bebearing  Denied  March  8,  1918:) 

(Bylidbiu  b9  tk«  Vwtrt.) 

1.  ACKKOWXBDGMENT   (J  29*)— CEBTinCA™— 
FOBIC 

An  acknowledgment  in  the  foUowii^  form, 
"This  mortgafce  was  acknowledged  before  me 

by   ,  this    day  of   j  A.  D. 

19—,"  luM  not  to  be  a  suhstantlal  OHnpUance 
with  the  atatatory  rtquirementB,  and  to  be  in- 
valid. 

[E>1.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  SI  151-159 ;  Dec.  Dig.  |  29^ 

2.  Chattel  Mortgages  ({  160*>— Record— 

NiCESSITT  rOB  ACKN0WZJa>OHENT. 

A  chattel  mortgage,  not  properly  acknowl- 
edged, is  not  entitled  to  record,  and  furoishe* 
DO  constructive  notice. 

[Bd.  Note.— For  other  cases,  see  Chattel 
Mortngea,  Cent.  Dig.  H  240-S62;  De&  Dig.  i 
150.«] 

S.  C^TTEL  MORTOAOn  (|  61*>— BBOOBD- Bt- 

nCT  AS  Bbtweih  Pasties. 

Ad  acknowledament  is  not  necesBaiy  to 
tbe  validity  of  a  chattel  mortgage  between  tbe 

parties. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortaages,  Cent  Dig.  \\  UO-m;  Dec.  Dig. 
%  61  AT 

4,  CHATrai.  MOBTOAOBB  ({  118*>— COHBXRUO- 
TION— PaOPEETT  COVERED. 

The  words,  "also  the  wool  clipped  from 
said  ewes."  held  sufficient  to  cover  wool  after- 
wards clipped  from  same. 

[Ed.  Note.— For  other  cases,  see  GOiatM 
MortKages,  Cent  Dig.  iS  203,  204;  Dec  Dig. 
I  118.*! 

5.  CHATTEL   MoBTGAGES    (I  152*)— RCCOBD— 

Necks snr  as  against  ATXACHma  Crrdi- 

TOBA 

SecUons  2361,  2362,  C  L.  1897,  xeqaiBft 
the  recording  of  a  chattel  mortgage,  ai  against 
a  subsequent  attaching  creditor. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgases,  Cent  Dig.  ii  264,  266;  Dec.  Dig.  | 
152.*1 

Appeal  from  District  Court,  Mora  County; 
D.  J.  Leahy,  Judge. 

Attacbment  by  Simon  Vorenberg.  trading 
as  tbe  Vorenberg  Mercantile  Company,  (tf 
wool  as  the  property  of  O.  S.  and  O.  O. 
Ke^r,  partners  as  K^rsor  Bros.,  and  Elijah 
Bosserman  intervenes,  claiming  the  property 
under  a  cbattd  mortgage.  From  a  Judg- 
ment for  the  Inteiraier,  tbe  plaintiff  ap- 
peals. Reversed  and  remanded,  with  Instroe- 
tlone. 

W.  J.  Lucas,  of  East  Las  Tegas,  and  8.  A 
Fonts,  of  Wagon  Mound,  tor  app^nt  W. 
R.  Holly,  of  Springer,  tor  anwUee. 
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PABEEB,  J.  AppcAlantB  l«vie<l  an  attach- 
Meot  on  a  quantity  of  wool  owned  1^  O.  S. 
and  O.  G.  Keysor,  partnera  aa  Keyaor  BroB. 
AiveUee  Intwrened,  aeCtlng  op  a  chattel 
mortgage  open  oertaln  property  deacclbed 
ttienin  aa  follows:  *'(1,5Q0)  Fifteen  Iran- 
dred  head  of  Improved  New  Mexico  8  year 
old  ewea,  togetber  with  increaa^  and  biand- 
ed  X)*  on  right  hip.  Also  wool  clip  from 
aboTo  ewea.  The  ahore  ewes  are  now  locat- 
ed on  Keyaor  Bros,  nmdt,  11  miles  aoutli- 
east  of  Wagon  Mound,  Mora  oonnly,  New 
Mezicot  togetlwr  with  alt  Increase  and  off- 
spring of  said  Uve  stock.**  The  wool  levied 
vfon  was  wo<a  cUnted  from'  the  sheep  men- 
tiooed  In  the  mortgage  after  Its  execntioii 
and  btfore  the  attachment  The  mortgage 
was  acknowledged  in  the  following  form: 
*13Cato  of  Gfrtora^  Gonnly  of  Denveiv— as: 
This  mortgage  was  acknowledged  before  me 
by  a  O.  Keyaor  thia  11th  day  of  April.  A. 
D.  t»ll.    Bernard  a  Bub,  Notary  Public." 

The  appellanta  had  no  actual  notice  of 
tbe  mor^M^e,  .althoni^  the  same  was  regu- 
larly recorded.  Appellants  demorred  to  the 
Intervening  petition  as  foUows:  "That  the 
said  petition  of  Interroition  does  not  state 
tKtB  sufficient  to  otmstttute  a  cause  of  ac- 
tion for  the  following  reasons,  to  wit:  (a) 
That  the  instrument  upon  whltAi  eaSd  petl- 
Uwi  of  intorrention  Is  based  and  alleged 
therein  to  be  a  chattel  mortigage,  and  whldi 
ts  referred  to  therein,  and  a  copy  attached 
thereto  as  Exhibit  A  thereof,  Is  not  acknowl- 
edged as  required  by  the  laws  of  the  terri- 
tory, DOW  state,  of  New  Mexleo,  and  the  ac- 
knowledgment thereof  and  thereon  tells  to 
fulfill  the  requiranents  of.  the  laws  of  the 
territory,  now  state  of  New  Mexico.  <b) 
That,  because  of  the  defective  acknowledg- 
meat  aforeeeid,  the  said  instrument,  alleged 
In  said  petition  of  intervention,  was  not  en- 
titled to  be  placed  of  record  In  the  oflSce  of 
the  probate  clerk  of  Mora  county,  New  Mexi- 
co, and  the  recordation  thereof  did  not  con- 
stitute any  notice  to  the  plalntlfl  her^n,  and 
the  lien  of  plaintiff's  attachment  Is  superior 
to  Buch  alleged  chattel  mortgage,  even 
thbi^  the  same  should  be  valid,  which  va- 
lidity is  hereby  denied,  (o)  That  the  same 
allied  instmment,  which  Is  Exhibit  A  at- 
tached to  the  petition  of  the  Intervener,  even 
If  not  for  other  reasons  invalid,  is  void  as 
to  the  property  attached  by  the  plaintiff 
herein  for  the  reaaona  that  the  property 
covered  and  Included  In  said  alleged  chattel 
mortgage  la  not  described  with  sufficient 
certainty."  The  court  overruled  the  de- 
murrer, and  the  appellants  elected  to  stand 
on  the  same.  They  afterwards  stipulated, 
among  other  things,  some  of  the  facts  stated 
above.  The  defendants  Id  the  case  defaulted. 

The  court  awarded  Judgment  in  favor  of 
intervener,  and  directed  the  money  realized 
from  the  sale  of  the  wool  (sold  by  stipulation 
of  the  parties)  to  be  paid  over  to  him.  Ap- 
pellants ai^ea?  from  this  Judgment. 

[1]  1.  It  la  first  argued  by  aiq;>eUants  that 


the  mortxage  Is  not  properly  acknowledged. 
The  reouirement  of  acknowledgmeoit  la  to  be 
found  in  secti<m  2801,  Compiled  Laws  ot 
1897,  in  the  following  language:  "That 
,hei*safter  all  diattol  mortgages,  or  other  In- 
stmmepte  of  writing,  having  the  effect  of  a 
mortgage  a  lira  upon  personal  property, 
shall  be  acknowledged  by  Uie  owner  or  mort- 
gagor and  recorded  in  Oie  same  manner  as 
eonveyances  affecting  real  estate.  •  •  • " 
This  sectipD  was  afterwards  amended  by  sec- 
tion 1  of  chapter  14  of  the  Laws  of  190T,  but 
in  a  particular  not  affecting  the  oonsidera- 
tlon  of  thia  case.  The  original  reqnlrementa 
as  to  the  omtente  of  the  cerUflcatee  of  ac- 
knowledgment, in  conveyanoea  of  real  es- 
tate, are  to.  be  fbund  In  section  8MB  ot  the 
Ooo^led  Laws  of  1897,  being  a  part  of  an 
act  passed  In  18K2  and  carrted  thron^i  tlie 
compilations  of  1865  and  1884,  and '  being 
in  tbe  following  language:  "Hie  certlflcato 
of  aeknowledgmait  shall  express  the  fact  of 
the  acknowledgmoit  being  made,  and  also 
that  the  persim  maUng  the  same  was  per- 
sonally known  to  at  least  one  of  the  Judges 
of  the  court,  w  to  the  officsr  graatlna  the 
certifioate^  to  be  the  person  whose  name  Is 
snhecrlbed  to  the  writing  or  n  party  to  it, 
or  that  it  was  proved  to  be  sndi  person  by 
the  testiihony  of  at 'least  two  reliable  wit- 
nesses.*.' Since  that  time,  forms  of  acknowl- 
edgment, have  been  provided  by  statute  and 
declared  to  he  sufflcl«it  In  cases  of  all  writ- 
ten  inatmmente,  except  commercial  paper. 
See  aeettons  3045  and  3947,  O.  U  1897.  The 
form  prescribed  In  section  3945  is  as  follows : 
'*On  this  day  of  ,  before  me  per- 
sonally appeared  -  .  ,  to  me  known  to  be 
the  person  deecribed  in  and  who  executed 
the  foregoing  Instrument,  and  acknowledged 
that  he  executed  the  same  as  his  free  act 
and  deed."  •  . 

It  can  hardly  be  contended,  It  seems  to 
us,  th^t  the  acknowledgment  of  the  mort- 
gage in  question  Is  a  substantial  compliance 
with  the  requirements  of  either  section  3945 
or  39^.  Counsel  dte,  to  support  of  the  suf- 
ficiency of  the  acknowledgment,  Wilson  v. 
Quigley,  107  Mo.  08,  17  8.  W.  891,  in  which 
case  Is  cited  Hughes  t.  Sloan,  102  Mo.  77, 
14  S.  W.  660!;  In  both  of  those  cases  the 
omission  to  state  that  the  person  acknowl- 
edging the  instrument  was  known  to  the 
officer  was  held  not  to  vitiate  the  acknowlr 
edgment  But  In  those  cases  the  certificate 
contained  a  recital  which  showed  that  the 
party  acknowledging  the  instrumeot  was 
known  to  the  officer.  But  In  this  case  there 
Is  no  recital  that  the  mortgagor  acknowl- 
edged £hat  he  executed  tho  Instrument,  or 
that  the  [wrson  who  appeared  before  the 
notary  was  the  person  described  In,  and  who 
executed,  the  instrument.  The  recital  is 
simply  that  the  Instrument  was  acknowl- 
edged by  O.  G.  Keysor.  This  will,  not  do. 
This  Is  not  a  substantial  compliance  with 
the  statute. 

£2]'  2.  It  is  next  urged  by  appellant  that 
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tba  mortgage  ftbt  bdng  aekbowledged,  was 
iiot  enttUeA  to  record,  and  coBseqnently  Ka^e 
no  coDstnictlTe  notice.  proposition  is 

erldently  aound.  Section  18  of  cbaptw  (Xi 
of  the  Laws  of  1901  expressly  pro^des  ttaatl 
an  Inurnment,  not  duly  acknowledged,  ahall 
not  be  entitled  to  be  filed  and  placed  of  rec- 
ord, nor  considered  of  record,  thoi^  so 
eitered.  Under  this  statute,  the  instrument 
was  not  entitled  to  record,  and,  under  the 
prevailing  doctriDe,  gave  no  constrnctiTe  no- 
tice. 

[3]  S.  It  Is  further  urged  that  the  absence 
Qt  a  valid  acknowledgment  rendered  the  in- 
strument TOld.  The  argument  la  dearly  un- 
sound. The  general  doctrine  is  that,  in  the 
absence  of  statute  expressly  so  providing, 
an  acknowledgment  is  no  part  of  an  Instm- 
ment,  and  Is  not  necessary  to  Ita  validity' 
1  <^c.  518;  Kitchen  v.  Sdiuster,  14  N.  M. 
164,  176,  89  Pac.  2(0.  The  argument  is  bas- 
ed upon  the  language  of  section  S8SL  of  the 
Oom^led  tAws  of  1897,  whwe  the  impera- 
tive form  "shall"  la  used.  But  nothing  la 
contained  i&  the  act  declaring  the  instru- 
ment to  be  void  In  case  It  la  not  acknowledg- 
ed. It  Is  to  be-  further  noted  that  a  later 
statute  (section  17  of  chaptra  ^  of  the  Laws 
of  1901)  provides  that  an  adniowI«U;ment 
shall  not  be  necessary  to  the  execution  of 
aby  Instrument,  unless  expressly  so  provided 
by  statute.  Section  2361  cannot  be  held  to 
szpresaly  provide  any  such  consequences  of 
Failure  to  acknowledge  an  instrument. 

[4]  4.  The  description  of  the  property  !n 
the  mortgage  Is  questioned  for  uncertalntT* 
Appellee  urges  that  the  word  "increase**  Is 
sufficiently  broad  to  cover  wool  clipped  from 
sheep,  and  cites  Alferitz  v.  Ingalls  (O.  C.)  83 
Fed.  064.  The  weight  of  authority  seons, 
however,  to  be  to  the  contrary.  Alferitz  v. 
Borgwardt,  126  Cat.  201,  58  Pac.  460;  String- 
fellow  V.  Sorrells,  82  Tex.  277,  18  S.  W.  680; 
Mbert  v.  Unfried,  47  Wash.  186,  91  Pac.  776. 

But  we  are  not  called  upon  to  decide,  nor 
do  we,  whether  the  word  "Increase,"  In  a 
chattel  mortgage,  includes  the  annual  clip 
of  wool  from  sheep.  The  language  used  In 
this  mortgage  precludes  the  giving  of  sudi 
eCTect  to  the  word.  If  the  word  "Increase" 
Is  to  include  the  wool,  then  the  words,  "also 
the  wool  clipped  from  said  ewes,"  become  su- 
perfluous and  should  be  disregarded.  This 
cannot  be  done.  Under  the  familiar  general 
rule  of  construction,  every  word  used  by  the 
parties  to'  a  contract  must  be  given  its  full 
and  fair  meaning  and  operation.  In  this 
ease,  therefore,  it  is  apparent  that  the  par- 
ties intended  to  and  did  measure  their  re- 
spective rights  as  to  the  wool  by  the  words, 
"also  the  wool  clipped  from  said  ewes.'* 

5.  Do  those  words  sufficiently  Identify  the 
property?  It  Is  argued  that  the  description 
is  uncertain,  because  It  Is  not  stated  wheth- 
er the  wool  has  been,  or  Is  to  be,  clipped. 
This  argument  is  palpably  unsound.  If  any 
person  were  called  upon  to  stat«  a  descrip- 


tion of  wool  already  iaSpped  ttom  sbe9»  he 
would  neceesarlly  describe  tt  o  a  oertabt 
amount  of  wool  located  at  a  owtaln  ptaceh 
Wool,  aftw  It  has  been  dipped  from  dieep, 
bears  no  further  relation  to  the  sheep  In  or- 
dinary commercial  transactions.  The  words 
here  naed  necessarily  refv  to  wool  to  be 
dipped  from  the  sheep;  and  we  assume  that 
counsel  for  appellant  would  have  no  crltl- 
dsm  of  audi  description.  We  are  not  un- 
mindful, in  this  connection,  of  the  rule  re- 
lied upon  by  appellants  that  a  diattd  mort^ 
gage  must  dear^.  by  Its  terms,  Indnde  after- 
acquired  propOTty,  or  it  will  not  be  covered. 
Jones  on  Oiattel  Mortgages  ^th  Sd.)  f  ITSa. 
But  the  property  in  this  case  Is  not  atrlecly 
after-acquired  proper^,  as  nsnally  spofeoi  of 
in  the  books;  the  propair  liavliv  a  poten* 
tlal  exlstoice  at  the  time  of  the  teeentton 
of  the  mortgage.  The  language  need  in  ilie 
dtescrlption  dearly  Indicates  and  deecrlbes 
the  sheep  from  which  the  wool  was  dipped, 
and  clearly  Indicates  an  Intuition  to  sub- 
ject the  wool  to  the  mortgage^  and  Is  there- 
fore suffldent 

[I]  &  We  have^  then,  a  case  of  a  contest 
between  an  attadiing  creditor  with  no  actual 
notice  and  a  mortgagee  witti  a  mortgage 
valid  between  the  parties,  but  nna&nowledg- 
ed,  and,  although  recorded,  improperly  so, 
and  furnishing  no  eonstroctlve  notion 

To  support  the  Judgment,  an>dlee  rdlea 
upon  three  cases  decided  by  the  territorial 
court ;  but  It  will  be  seen  that  in  ndtber  of 
th«n  was  the  question  now  before  the  court 
decided.  In  Ilfeld  v.  De  Baca.  13  N.  H  S2, 
79  Pac.  723,  the  question  was  as  to  the  effect 
of  the  failure  to  record  a  deed  of  real  estate; 
and  the  -court  there  held,  under  section  3953, 
a  L.  1807,  which  does  not  include  creditors, 
that  that  section  was  Intended  for  the  pro- 
tection of  subsequent  purchasers  and  mort- 
gagees only.  In  Kitchen  v.  Schuster,  14  K. 
M.  164,  89  Pac.  261,  the  controversy  was  be- 
tween a  mortgagee,  with  an  unacknowledged 
and  unrecorded  mortgage,  and  a  subsequent 
purchaser  of^the  chattels  covered  by  the 
mortgage.  But  the  question  was  as  to 
whether  the  purchaser  had  actual  notice  of 
the  mortgage;  the  court  holding  that,  If  he 
had,  the  mortgage  would  prevail.  lu  liank 
V.  Haverkampf,  16  N.  M.  497,  121  Pac.  31, 
there  was  a  controversy  between  the  mort- 
gagee and  an  alleged  fraudulent  transferee 
of  some'  of  the  mortgaged  property,  and  also 
the  trustee  In  bankruptcy  of  the  mortgagor's 
estate.  The  mortgage  had  been  withheld 
from  record  for  a  long  time,  and'  the  ques- 
tion was  whether  this  fact  rendered  the 
mortgage  fraudulent  In  law,  and  the  court 
held  that  It  did  not  No  specific  Ileus  by 
attachment  or  otherwise  had  been  obtained 
by  the  creditors.  There  la  some  language 
In  tills  case  which  might  Justify  the  Infer 
ence  that  creditors  are  In  no  instance  Includ- 
ed within  the  protection  of  the  recording 
acts;  but,  as  seen,  no  such  question  waa  be* 
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ton  Qua  court  The  exact  qneBtkm  in  tbla 
cue  has  nevw  been  decided  In  this  JturlBdlc- 
tlon. 

We  usume  tbat  tbe  profession  would  im- 
qiialllledl7  ai^  that  In  this  Jurisdiction  a 
chattel  mortgage  must  be  recorded  In  order 
to  retain  its  priority  over  a  anbseqnent  at- 
tacbii^;  or  execntiim  creditor.  Bnt  there  is 
no  speclflc  statator;  prorision  to  that  eflMt 
and  BDch  a  conclusion  can  be  reached  only 
bar  construction.  The  only  statute  touching 
upon  the  question  is  section  2302  of  the  Com- 
piled LaVB  of  1897,  whldi  is  as  follows: 
"Eroy  mortgage  so  filed  shall  be  YtAH  as 
against  the  loreditors  of  the  person  making 
the  same,  or  against  subsequent  purchasers, 
or  mor^^agees  in  good  fitlth,  after  the  expira- 
tion of  one  year  after  the  filing  thereof,  un- 
less within  thirty  days  next  preceding  the 
expiration  of  the  term  of  one  year  from  such 
filing,  and  eacb  year  thereafter  the  mort- 
gagee, tsia  agent  or  attorney,  shall  make  an 
affldavit  exhibiting  the  Interest  of  the  mort- 
gagee in  the  property  at  the  time  last  afore- 
said, claimed  by  virtue  of  such  mortgage^ 
and  If  said  mortgage  Is  to  secure  the  pay- 
ment of  money,  the  amount  yet  due  and  un- 
paid; such  afBdarlt  shall  be  aUat^hed  to, 
and  'filed  witii  the  instrument  or  copy  on 
file  to  which  it  relates."  This  Is  an  old  sec- 
tlout  being  section  4  of  diapter  86  of  the 
Iaws  of  18^76,  and  has  been  retained  ever 
since  that  time.  The  act  of  1876.  provided 
for  the  filing  of  tiie  original  mortgage,  which 
wks  to  be  retained  l^'ttae'  recorder,  and  also 
provided  tbat  ^ther  an  actual  and  continued 
dianse  of  possession  of  the  chattels  mor^ 
gaged,  or  the  fillip  forthwith  of  the  orlglnftl 
mortgage  with  the  recorder,  must  be  had, 
or  sudi  mortgage  should  be  void  as  i^lnst 
the  credltOTS  at  Uie  mortgagoE  and  subse* 
quent  purehasHs  and  mtatgagees  In  good 
ffttth.  In  188&  the  Leetslatora  spedfically 
repealed  three'  of  Oie  -mi^obb  oC  Uie  act  <rf 
IKTtt,  btit  allowed  the  section  above  quoted 
fe  temalA.  xt  subetttnted,  for  tlia  filing  of 
flie-orlglnal  document  with  the  reoordor,  a 
piovUon  lOr  adEBow}edipiiwit  and  recording 
the  same;  and  the  act  now  appears  as 
section  2861  6f  the  Oomplled  Laws-of  1897. 
Chapter  18,  Laws  ttf  l889.  m  this  act  the 
LegMatore  omitted'to  provide  that  in  case 
of  fiallnie  to  record  the  lasboment  It  Should 
beTf^iaa-to  the-ondlton  of  the  mortgasors. 
SlMft  that  time  -the  law .  has  remained  nn- 
ctauoged,  except  for  a..nd^r  amcBdment' 
wiileli:haa  bem  heretofore  referred  to.' 
I  It  wlU  bewbeerred  that  seotlon  2862,  above' 
tfOeted,  does  not  provide  that.ithe  mortgage 
dnU  be.  v^  as  against  the  cp^di^tf^fl-  of  the 
mortgagor,  nidees  reoordedt  -bo^  provides 
^imX,  in  case  of  the  failure  to  -file  atrenewal 
aiBdavtt  within  the  stated .tkne,  it,ehap.jtie- 
eome  void  as  to  ^e  credit*^.  It  Is  apparoit 
that  the  L^lalature  has  assuqed  that  the- 
4aw.dnxiDg  aU  these  ^sarSfhas  reqnl^  ttie 
oBpovdinKof  diattelniortxaceslmor^  topre- 


swe  their  i^orlt^  as  again^  crediton. .  OHi- 
orwlse  an  absurd  situation  would  be  presented^ 
If  the  statute  does  not  require  the  recording  of 
a  chattel  mortgage  as  against  creditors,  thai 
for  one  year  after  its  execution  it  would  be 
valid,  but  at  the  end  of  the  year  It  would  be- 
come Invalid,  not  because  it  bad  not.  been  re- 
corded, but  because  an  aflBdavit  of  renewal 
bad  not  been  filed.  If  the  mortgage  had  not 
berat  filed  for  record,  then  there  would  be  no 
record  of  a  mortgage,  concerning  which  the 
affidavit  of  renewal  should  be  filed,  and  the 
whole  section  wiiuld  thereby  become  nuga- 
tory. The  act  of  1888  Is  not' a  comprehoi- 
slve  act  coming  the  whole  subject  oi  chatr 
tel  mortgagee,  but  merely  is  Intended  :to 
change  the  form  of  recoM  notice  to  the  world 
of  chattel  mortgages.  We  therefiHre  hold  that 
seotlon  2868  is  suffldent  regarding  the  re- 
cording of  a  cbattet  mortgage  as  against  tbn 
credltraa  of  the  mortgagor. 

For  the  reasons  stated,  tbe  Judgmott  itf  the 
district  court  wiU  be  reveraed,  and  the  cause 
remanded,  with  Instmctione  to  proceed  In 
accordance  with  this  opinion,  and  It  Is  S9 
ordered. 

BOBBRTB,  a  J4  and  HAMNA,  J,*  coDCnr. 


(47  UoDt.  1) 

iSBLVIUUa  «t  aL  v.  BUTTB-BAItAELAYA 
GOPPBB  GO. 

(Supreme  Court  of  Montana.  1818.) 

1.  DsATK  a  28*)— AonoH  K>n  Oavsuvo-^ 

Bxeax  OF  Widow  and  Chii.dbe(4. 

As  regards  the  question  whether,  under 
Bev.  Codes,  S  6486,  as  to  action  for  wrongful 
death,  the  widow  and  diildren  have  a  cause  of 
action  tor  wnrngfol  death  of  the  bnaband  and 
father,  even  if  he,  because  of  bis  contributory 
Degligence  or  assuEqpUon  of  risk,  vauld  have 
had  no  caose  of  action  had  be  snrvived  tbe  ia- 
jury,  sections  ^3682,  3741.  declaring  that  Uw 
husband  mnst  support  his  wife^  and  the  paroit 
entitled  to  custody  of  a  child  must  support  him^ 
are  not  pertinent;  the^  merely  enjolnipg  dtltiea 
on  liTiog  parents,  and  not  conferring  vested 
rights  on  the  wife  aad  ehlldzwi.        :>  . 

rSd.  NofeB.— For  other  oases,  see  Death,  Out 
Di»-H26,  26;  Dec  DlgTlS.*]  , 

2.  MSSn»  AND  SSBVANT  (U  204,  228^)— Ilf^ 
JURY  10  SKByAHT— "LBQAL  NEftLiaEHCB"— 

Defenses. 

While  employing  one  in  a  itaine  more' than 
ehtht  houn  a  day,  in  vloUtion'of  Bev.  Codes,  H 
1780,il740t  is  legal  negUgence,  th^  m^^r,  In  aa 
action  by  the  servant,  bottoined  on,  such  negli' 
gence,  for  injury,  is  not  precluded 'frbin' showing 
aa  a  defense  assnmpCion  of  Msk  or'  contribdtot^ 
n^Ulpnee  of 'the  servant  Ini  aJse  .vlolatint  tbe 
statute,  or  la  reckless  conduct 

[Ed.  Note.— For  other  cases,  see  faster  an^ 
Servant.  Cent.  Big.  §§  54i^546,  670,  671 ;  Ded 
Dig.  228.*  -i 

For  other  definitions,  ate  Words  atad  F%nuei, 
voi  5,  p.  4068.1,  .  , 

8.  DTATH  'd    IB*)        BlOHT  '  OV  AonOK' 

"Wbohofol  Act  ob  NsGLE<?r  Qjt  Anothbb.'* 
The  fforda  "wrongful  act  or  neglect  of  an- 
other" in  Rev.  Codes,  S  6486^  declarifag,  wheW 
death  of  a  person  is  caused  by  the  ^hi&gfal  a<«t 
or  neglect  .of'  another,  bis  beirs.ov.penonal 
leywtatlvw  may  ^Intai^.jMi  aq^n  for.dam- 
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ages  agafnst  the  penon  caaslng  the  death,  in 
view  of  prior  le^lation,  imply  actionable  wrong 
or  negligence  towards  deosased.  and  not  towards 
the  surviving  wife  and  children;  so  that  the 
heirs  cannot  recover  if  deceased  could  not  have 
recovered  for  his  injur;  had  he  lived. 

TEd.  Note.~For  other  caseSf  see  Deatli,  Cent 
D%.  I  17;  Dec.  IMff.  i  16.*] 

Appetl  from  IMatrlct  Court,  SUtct  Bow 
county;  Jno.  B.  McCIeman,  Judge. 

Action  by  Thomas  Melville  and  others 
against  the  Bntte^BoU^lava  Copper  Com- 
pany. Judgment  for  defendant;  plalntUts 
appeal  Affirmed. 

Maury,  Templeman  ft  Daviee,  of  Butte, 
for  anieliants.  Kremer,  Sanders  ft  Kxemer, 
of  Butte,  for  respondoit 

BRANTLY,  C.  J.  The  purpose  of  this  ac- 
tion Is  to  recover  damages  for  the  death  of 
Michael  Melville,  which  Is  alleged  to  have 
been  caused  by  the  wrongful  act  of  the  de- 
fendant. The  plaintiffs  are  the  widow  and 
minor  children  of  the  deceased,  and  sue  as 
his  heirs. 

The  facts  showing  how  the  accident  oc- 
curred may  be  briefly  stated  as  follows:  On 
the  evening  of  December  6,  1909,  the  deceas- 
ed was  In  the  employ  of  the  defendant  as 
shift  boss  and  pumpman.  He  had  gOne  on 
shift  at  about  7  o'clock  In  the  morning,  and 
had  worked  continuously  from  that  time  nn- 
tli  he  was  Injured.  He  and  four  other  men 
constituted  the  shift  They  were  engaged  In 
excavating  a  third  compartment  to  the  de- 
fendant's mining  shaft  The  work  had  be- 
gun at  the  600-foot  level,  and  had  progressed 
upward  to  the  200-foot  level.  The  two  com- 
partments already  constructed  were  used, 
respectively,  for  pumping  and  hoisting  pur- 
poses. During  the  work  the  men  stood  upon 
a  bulkhead,  which  extended  over  the  three 
compartments  of  the  shaft  Owing  to  the 
presence  of  the  men  there,  the  cage  could 
not  be  lowered  entirely  to  the  level  of  the 
bulkhead.  Therefore,  In  order  to  remove 
the  d^rls  resulting  from  the  excavation,  the 
men  shoveled  it  Into  buckets,  which  were 
raised,  one  at  a  time,  to  the  surface  by 
means  of  a  hook  attached  to  the  underside 
of  the  deck  of  the  cage  When  a  bucket 
was  ready  to  be  raised.  It  was  hooked  to  the 
cage;  then,  at  a  signal  by  the  bell  to  the 
engineer  at  the  surface,  the  cage  was  raised 
about  five  feet,  or  far  enough  to  clear  the 
bucket  from  the  bnlkhead.  It  was  then  stop- 
ped long  enough  to  enable  the  men  to  steady 
the  hucket,  so  that  It  would  not  swing  back 
and  forth  and  bump  Into  the  timbers  on  the 
way  up.  Upon  the  giving  of  a  second  signal. 
It  was  raised  to  the  surface.  When  the 
change  shift  went  on  at  8  o'clock  In  the 
afternoon,  it  was  found  that  the  air  hose 
line  had  been  broken  by  blasts  set  off  by 
the  morning  shift  The  air  line  came  down 
from  the  surfeee  by  way  of  the  pump  com- 
partment, and  through  the  other  oompart* 


meat  into  the  excaratlon.  The  deceased, 
baring  charge  of  this  shift  also,  undntoofe 
to  repair  the  hose  The  point  at  wtaidi  the 
break  In  it  had  occurred  was  some  16  <eet 
above  the  lerol  of  the  bulkhead.  The  de- 
ceased went  up  .on  the  cage  to  fills  pidiit 
and  stepped  off  upon  tlie  timbers  aerating 
the  pump  compartment  from  the  hoist  ctHO- 
partmoit  There  being  ample  room  for  the 
cage  to  pass  and  repass  blm,  he  ordered  the 
men  below  to  send  the  cage  up. '  lis 
return  trip  another  bucket  was  attached  to 
It,  and  the  signal  given  to  raise  it  As  usu- 
al, It  was  stopped  for  a  moment  to  steady 
the  bucket  By  that  time  the  deceased  had 
completed  the  repairs,  and,  desiring  for 
some  reason  to  go  to  the  surface,  without 
giving  notice  to  any  one  of  bis  Intention  to 
do  so,  he  attempted  to  step  upon  the  cage 
as  It  passed  the  position  where  be  was 
standing.  He  missed  his  footing,  was  caught 
between  the  cage  and  the  timbers,  and  so 
badly  Injured  that  he  died  within  a  few 
da^  thereafter. 

The  wrongful  act  for  which  recovery  Is 
sought  Is  alleged  In  the  complaint  snbstao- 
tlally  as  follows:  That  the  deceased  was 
working  underground  In  defendant's  mine  in 
the  capacity  of  shift  boss  and  pumpman; 
that  on  December  6,  1909,  the  defendant 
wrongfully  and  IctentionallV  required  him 
to  remain  at  work  continuously  for  a  period 
of  more  than  eight  hours ;  that  after  he  had 
been  engaged  for  more  than  eight  hours  he 
was  "dealt  by  and  In  and  from  said  re- 
quired employment  grievous  bodily  Injuries, 
from  which  he  died  thereafter  on  the  12th 
day  of  December,  1909;"  and  that  there 
was  not  At  the  time  of  the  injury,  any 
emergency  by  which  life  or  property  was  In 
imminent  danger.  The  answer  denies  gen- 
erally the  allegations  of  the  com[dalnt  It 
alleges  that  the  injury  of  the  deceased  was 
due  solely  to  his  own  n^llgence  In  attempt- 
ing to  step  upon  the  cage  while  it  was  In 
motion,  and  that  In  so  doing  he  assumed 
the  risk,  knowing  the  danger  thereof.  The 
reply  Joins  issue  upon  these  allegations. 

It  will  be  observed  that  the  complaint 
does  not  allege  that  the  deceased  was  In 
snch  a  condition  of  moital  and  physical  ex- 
haustion. Induced  by  overwork,  that  he  was 
unable  to  give  proper  attention  to  bis  sur- 
roundings, and  that  this  was  the  effit^t 
cause  of  bis  Injury.  Though  ttie  evidence 
does  not  show  definitely  whether  tJie  deceas- 
ed bad  continued  work  after  the  lapse  of 
eight  hours  at  the  instance  of  defendant's 
superlntMident,  or  whether  he  did  It  volnn- 
tarlly  to  accommodate  the  shift  boss  who 
should  have  relieved  him.  It  Is  conceded,  tor 
the  purposes  of  this  case,  that  be  contiiiiied 
at  work,  with  the  knowle^e  of  the  snpertn- 
tendent,  under  a  standing  order  made  by 
him  tiiat  each  shift  boss  should  conttarae  at 
work  until  he  was  actually  relieved  by  Us 
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sncceBsor.  At  the  close  of  the  evldeDOe-tiie 
conrt  granted  &  nonsiilt  and  rendered  Juds- 
ment  for  the  defendant  Vbe  appeal  ia  from 
the  jndsmoLt  Did  the  court  err  In  grant- 
Ing  the  nonsnlt? 

[11  The  i^fnUflB  ate  entitled  to  recover, 
If  at  all,  under  section  6186  of  the  Revised 
Codes,  which  deelaies:  "When  the  death  of 
a  perasm  not  btfng  a  minor  Is  caused  by  the 
vnmgfnl  act  or  n^ect  of  another,  his  heirs 
or  personal  representatlveB  may  maintain 
an  acUon  for  damages  against  the  pMson 
causing  the  death,  or  If  such  i>erson  be  em- 
I^oyed  by  another  person,  who  Is  resiionslhia 
for  his  condnct,  then  also  against  sucAt  other 
person.  In  every  action  under  thla  and  the 
preceding  section,  such  damages  may  be  giv- 
en as  nhder  all  the  dreumstances  ot  the 
case  may  be  just" 

The  theory  of  counsel  for  i^lntlffB  Is  that 
the  provMons  ot  the  Codes  whldi  dedaxe 
that  "Oie  hurtKtnd  must  support  himself  and 
wife  out  of  his  pr<^rty  or  by  -his  labor," 
etc:  (Rev.  Codes,  1  3682),  and  that  ''the  par- 
ent entitled  to  tiie  custody  of  a  child  most 
give  him  suKwrt  and  educstlon  suitable  to 
'his  drcnmstances,**  eta  (Id.  I  S741),  and 
similar  iwovtetons,  nmfler  vested  rights  upon 
the  wife  and  children  to  support  by  the  fa- 
tber;  and  that  In  every  case  where  they 
have  bete  delved  of  this  support  by  the 
death  of  tbe  fathw,  caused  by  the  wrongful 
act  or  Defect  <tf  another,  they  have  a  cause 
of  action  against  such  other  pen<m,  without 
regard  to  whether  the  father,  tf  death  bad 
not  ensued,  could  have  maintained  an  ac> 
tlfm  In  his  own  behalf.  It  is  argued,  there- 
fore, that,  since  the  deceased  was  Injured 
while  at  work  at  tiie  request  of  the  d^end- 
ant;  In  violation  of  the  provisions  of  sections 
1739  and  1740  of  the  Revised  Codes,  though 
the  death  was  cauwd  wholly  by  the  noglU 
Rence  of  the  deceased  hima^f;  the  defendant 
is  to  be  deemed  guilty  ot  his  death  by  wronff- 
fol  act,  within  the  meaning  of  the  statute. 

SectlonB  8662  and  3741,  supra,  are  not  per- 
ttnoit  to  the  prescait  inquiry.  They  may  be 
diamisBed  from  oonsldOTatlon,  with  the  re- 
mark thai;  BO  &r  as  tiiey  go,  they  declare 
the  mutual  bbligations  of  the  husband  and 
wife  with  reference  to  the  support  of  the 
fsmily  and  the  education  of  the  children, 
"niey  eujoln  duties  upon  tlie  living  parents, 
and  do  not  purport  to  eonter  vested  rli^ts 
upon  the  wife  and  children,  wiUiln  the  mean* 
ing  of  tlie  «pressIon  "vested  rl^ts"  as  It  Is 
ordinarily  used. 

[>1  Section  1730,  siipra,  declares  that  ^gfat 
hoars  sbaU  constitute  a  day's  work  upon 
public  works  and  in  certain  Indnatrlee,  In- 
cluding operations  In  undei^ound  Inlnes. 
Sectiott  1740  deelarea  a  violation  of  any  of 
Its  iwovlslons  to  be  a  miedoneanor,  pnnhdi- 
able  by  fine  or  Imprisonment,  or  both.  In 
State  T.  Livingston  Concrete,  etc.,  Co.,  34 
Mont.  S70,  87  Pac.  980,  0  Ann.  Cas.  204,  Oiese 
^OTlslons  were  examined  by  this  court  It 
was  held  that  the  Inhibition  contained  In 


the  latter  Indudea  both  employw  and  em- 
ployd,  and  renders  both  subject  to  the  penal- 
ty n^enever  the  former  causes  the  enqrloyft 
to  work  and  the  lattep  works  for  a  period 
Uuigw  than  eight  hours.  We  shall  no(  un- 
dertake to  question  the  contention  of  coun- 
sel that  the  continuance  of  work  beyond  the 
statutory  period  la  to  be  deemed  a  proximate 
cause  of  Michael  Melville's  death.  It  is  the 
general  role  that,  where  a  statute  makes  a 
requiranent,  or  prohibits  a  thing,  for  the 
benefit  of  a  person  or  class  of  persons,  one 
Injured  1^  reason  of  a  violation  of  It  is  en- 
titled to  iMintni^i  an  action  against  him  by 
wbrae  disobedience  be  has  suffered  injury; 
and  ttis  Is  true  whetiber  the  statute  is  peiuU, 
in  its  character  or  not  Wharton  im  Negli- 
gence, I  443 ;  Bishop  on  Nonconbnct  Law,  | 
182;  1  Thompson's  OommcQtaries  on  the 
Law  of  N^llgoic^  H  10. 210;  Quern  t.  Day- 
ton.Coal  Co.,  93  Tenn.  468,  32  S.  W.  460,  30 
U  B.  A.  83.  49  Am.  St  Bep.  936;  Pauley 
Steam  Gauge  Co.,  131  N.  Y.  80;  20  N.  B.  990, 
10  L.  B.  A.  IM:  Feiln  t.  New  Tork  a  By. 
Co.,  102  App.  D1V..71.  92  N.  T.  Supp.  468; 
Bcally  T.  W.  T.  Qarratt  &'  Co.,  11  Gal.  Apih 
138, 104  Pac.  82S.  A  violation  of  the  atatute 
la  n^iUg«ioe  per  se^  or,  pnq^iy  qpeaklng; 
legal  negUgmce.  Osterholm  v.  Boston  & 
Mont  a  *  S.  Min.  Co.,  40  Blont  60S,  107 
Pac;  400 ;  Neary  v.  Northern  Pac;  By.  Ca, 
41  Mont  480;  110  Pac.  230. 

But  the  rule  thus  tvoadly  stated  does  not 
preclude  the  defendant  from  showing  that 
the  negligence  of  the  plaintiff  was  a  proxi- 
mate cauae  of  the  injury,  or  Chat  he  asaumr 
ed  tike  risk,  and  boice  is  not  entitled  to  re- 
cover. The  purpose  ot  snch  statutes  being 
to  protect  the  emptoj6  or  the  public,,  they 
do  not  abrogate  these  d^enses,  unless  they 
expressly  so  declare.  Their  effect  is  to  ren- 
der a  failure  to  comply  with  thdr  require- 
moits  nes^lgence  per  se,  or  legal,  negligence, 
and  not  to  excuse  negligence  in  other  peiv 
sons.  4  Thompson's  Com.  on  the  Law  of 
Ne^l^ence,  SS  210,  4622 ;  Bishop  on  Noncon- 
tract  Law,  |  140;  Osterholm  t.  Boabm  A 
Montana  C  O.  &  S.  Mln.  Co.,  supra. 

If  a  violation  of  the  atatnte  by  the  enq>Ioy- 
M  is  n^llgence,  it  is  equally  so  on  the  part 
of  the  employe ; '  and  If  the  disobedienoe,  on 
the  one  hand,  is  a  proximate  cause  of  the 
Injury,  so  tlie  dereliction,  on  the  other  hand, 
must  be  regarded  as  a  contrlbnting  proxi- 
mate cause ;  for  the  diaobedlaioe  Is  concur- 
mat,  and  the  injury  la  the  result  of  the  con- 
current causes  which  operated  to  the  same 
end.  In  snch  a  ease  the  employe  cannot  re- 
cover, because,  in  alleging  the  injury,  IM 
must  <^  necessity,  allege  his  own  fault  It 
Is  the  general  rule  that  an  action  never  lies 
when  the  plaintiff  nrast  base  his  dalm.  in 
whole  or  in  part  on  the  violation  of  a  crim- 
inal or  penal  law  of  ttie  otateL  Lloyd  v. 
North  Carolina  EL  B.  Co.;  161  N.  a  636,  66 
S.  D.  604 ;  Nottage  v.  Sawmill  Phoenix  (a  C.) 
133  Fed.  970;  McOrath  v.  Merwln,  112  Masa. 
407, 17'AnL  Bep.  119;  LoutoviUe^  «t&.  By.  Co. 
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T.  Buck,  116  Ind.  666.  19  N.  m  463,  2  L  R. 
A.  621,  9  Am.  St  Rep.  883 ;  Little  t.  South- 
ern Ry.  Co.,  120  Ga.  347,  47  8.  E.  953,  56  I*. 
R.  A.  509,  102  Am.  St  Rep.  104;  Voshefskey 
V.  Hillside  Co.,  21  App.  Div.  168,  47  N.  Y. 
Supp.  386;  Thompeon,  Com.  on  tbe  Law  of 
Negligence,  H  10.  204,  249.  Tills  rale  finds 
expression  In  section  6192  of  the  Revised 
Codes,  as  follows:  "Between  those  who  are 
equally  In  the  right  or  equally  In  the  wrong, 
the  law  does  not  Interpose."  If,  therefore, 
Michael  MelTlUe  bad  survived,  he  could  not 
haTe  maintained  an  action,  for  the  obvious 
reason  that  the  evidence  discloses,  In  the 
first  place,  that  his  Injury  was  due  to  his 
own  recldess  conduct,  and.  In  the  second 
place.  If  this  were  not  so,  for  the  reason  that 
he  would  have  to  rely  on  the  violation  of  the 
statute  by  the  defendant  and  thus  show  that 
he  was  In  pari  delicto  with  the  defendant 
and  bence  base  his  claim  upon  his  own  crimi- 
nal conduct 

[S]  Counsel  Insist  however,  that  the  stat- 
ute, supra,  creates  ft  cause  of  action  In  favor 
of  the  wife  an^  children  because  of  the 
wrong  done  to  them;  and  that  since  the  de- 
fendant's' violation  of  the  penal  statute  was 
a  proximate  cause  of  the  death  of  the  hus- 
band and  fathw,  tbe  death  was  caused  by 
its  wrongful  act  within  the  meaning  of  the 
statute,  vrtthout  regard  to  the  negligence  of 
which  the  deceased  was  himself  guilty.'  In 
other  Words,  the  defenses  of  ooatrlbutory 
n^l^nce,  assumption  of  risk,  etc.,  which 
would  have  been  available  against  the  de- 
ceased rf  he  had  tu^iught  the  action,  are  not 
Available  to  tbe  defendant  In  this  action. 
This  contention  presents  the  real  question  in 
the'  case,  viz.:  Do  the  words  of  the  statute 
"Songful  act  or  neglect  of  another"  Imply 
a<!tl0Dable  wrong  or  negligence  toward  the 
deceased,'  or  toward  the  surviving  wife  and 
children?  It  Is  thus  made  necessary  to  ex- 
amine and  construe  the  statute  In  tbe  light 
of  Its  history  and  the  expression  'of  opinion 
by  the  courts  generally  as  to  the  purpose  of 
such  enactments. 

At  the  common  law  one  who  was  injured 
by  the  wrongful  act  of  another  bad  bis  ac- 
tion for  tbe  wrong.  If  he  died  before  his 
action  was  brought  bis  right  of  action  died 
with  him.  If  he  had  brought  bis  action,  but 
died  before  judgment,  the  action  abated.  So, 
also.  It  was  the  rule  that  for  the  death  of 
one  person,  caused  by  the  wrongful  act  of 
another,  there  was  not  any  remedy  by  civil 
action.  Dillon  t.  Great  Northern  Ry.  Co., 
38  Mont  435,  100  Pac.  900.  To  avoid  this 
condition  the  English  Parliament  enacted 
what  la  commonly  known  as  Lord  Campttell's 
Act  (9  &  10  Vict.  93).  This  statute  created 
a  new  right  of  action  in  favor  of  tbe  kindred 
of  tbe  deceased  for  the  damage  sustained  by 
them  through  the  death  of  the  deceased.  In 
1872  tbe  Legislature  of  the  territory  of  Mon- 
tana enacted'  a  statute  containing  two  sec- 
tions, the  first  of  which  was  substantially  the 
flnt  lectloii  of  Lord  Campbell's.  Act.  'Jiba 


second  was  a  modification  of  the  second  sec- 
tion of  that  act,  in  that  It  limited  the  amount 
of  recovery  and  also  the  time  within  wMch 
tbe  action  might  be  brought  Tlila  act  was 
as  follows: 

"Section  1.  Whenever  the  death  of  a  person 
shall  be  caused  by  (a)  wrongful  act  neglect 
or  default,  and  tbe  act,  n^lect  or  default  Is 
such  as  would.  If  death  had  not  ensued,  have 
entitled  the  party  Injured  to  maintain  an 
action  and  recover  damages  in  respect  there- 
of, then,  and  in  every  such  case,  the  person 
wlio,  or  the  corporation  or  company  which 
would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  for  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  per- 
son injured  and  although  tbe  death  stiaU 
have  been  under  such  drcumstances  as 
amount  In  law  to  felony. 

"Sec.  2.  Every  such  action  shall  be  brought 
by,  and  in  the  name  of,  the  personal  repr&- 
sentatlvea  of  such  deceased  persons,  and  tbe 
amount  recovered  In  every  such  action  shall 
be  for  the  escduslve  benefit  of  the  .widow 
and  next  of  kin  of  such  deceased-  person, 
and  shall  be  distributed  to  such  widow  and 
next  of  kin  In  the  iH-oportlon  provided  by 
law  In  relation  to  tbe  distribution  of  person- 
al property  left  by  persons  dying  intestate; 
and  in  every  such  action  the  jury  may  give 
such  damages,  not  exceeding  twenty  thou- 
sand dollars,  as  tbey  shall  deem  a  fair  and 
just  ctHDpensatlon,  with  reference  to  the  pe- 
cuniary injuries  resulting  from  such  death,  to 
the  wife  and  next  kin  of  such  deceased  per- 
son: Provided,  that  every  such  action  shall 
be  commenced  within  three  years  after  the 
death  of  such  p^son."  Codified  Statutes 
1871-72,  c  61. 

The  statute  was  th^eafter  retained  in  the 
various  compilations  ■  and  revisions  of  the 
laws  of  the  territory  and  state  until  the  Re- 
vision of  1895,  from  which  It  was  omitted. 
Rev.  Statutes  1879,  5th  Div.,  §g  491,  492; 
Complied  Statutes  1887.  5th  Div.,  H  98h  982. 
In  1877  the  territorial  Legislature  eiucted 
a  complete  Code  of  CSvil  Procedure.  Section 
14  of  that  Code  Identical  with  section  5486 
of  the  Revised  Codes,  supra.  This  provision 
was  doubtless  copied  from  the  Code  of  Civil 
Procedure  of  California,  as  amended  by  the 
act  of  March  24,  1874.  California  Code  Olv. 
Proc.  I  377.  However  this  may  be,  It  has 
ever  since  been  retained  as  a  part  of  our 
Code  of  Civil  Procedure.  Rev.  Statutes  1879, 
let  Div.,  i  14;  Compiled  SUtutes  1887,  Ist 
Dlv.,i  14;  Code  Olv.  Proc  1895,  S  570;  Rev. 
Codes,  §'6486.  l^e  purpose  had  In  view  by 
the  Legislature  Is  apparent  It  was  to  pro- 
vide tlie  procedure  by  which  the  right  of 
action  created  by  the  first  section  might  be 
enforced,  and  to  substitute  It  in  tbe  place  of 
the  second  section  of  the  older  act  The 
older  act  was  not  repealed,  but  was  allowed 
to  stand  undisturbed,  except  so  far  as  the 
later  act  by  Implication,  modified  and  be- 
came a  substitute  for  the  second  section  of 
Xhe  modificstloiL  viougl^.  pf  It  wa^.  to 
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azeeipt  mliMn  from  Its  opimtloii,  to  omit  tbe 
Ibnitadon  u  to  the  amount  of  recoreiy  and 
as  to  the  time  within  which  tbe  action  most 
be  brooght,  and  to  authorise  the  hdra,  as  well 
as  the  personal  repreaentatlye,  to  maintain 
the  action;  whereas  under  the  old  statute 
it  eoald  be  maintained  tqr  the  personal  rep- 
resentatlve  only.  It  Is  thin  awarent  that 
the  cause  of  action  contemplated  by  the  en- 
actment  of  1877  was  the  same  as  tiiat  creat- 
ed  1^  tbe  older  act;  for  the  retention  of 
both  provisions  in  alt  snbseqnent  compila< 
tknis  and  rerlstons  of  the  laws,  up  to  the 
adoption  of  the  Oodfls  of  iseef.  the- Mie  in  the 
Code  of  GiTll  Procedure  and  'the  other  among 
the  general  laws,  reanlnd  both  to  be  con- 
strued together  as  estabUshtng  the  law  on 
tile  snhjeet,  and  emiqpda  the  oonclnsion  that 
the  later  act,  tbongh  Ita  twms  are  appnmrl- 
ato  to  confer  a  right,  was  not  Intended  to 
confer  a  different  rl^t  from  that  created  bj 
the  older.  The  meai^g  of  the  expreesion 
"wrongful  act.  or  neglect  of  another"  thns 
became  established  and  cilearly  limited  to 
those 'casc^  only  wherein  the  death  Is  whmg- 
fnl  as  agalWNt  the  deceased,  and  to  prednde 
recovery  when  death  was  due  to  tbe  dece- 
dent^s  'own  fttult  And  thou^  the  Legisla- 
ture omitted  from  the  Codes  of  188B  the  gen- 
eral provision-  creatl^  the  rl^t,  and  retain- 
ed only  the  provision  as  now  Incorporated 
In  the  portion,  of  the  Oode  devoted  to  the 
isuhject  of  ClvH  Procedure,  It  evidwtly  did 
BO,  not  with  the  intention  of  creating  a  new 
Tight  of  action,  but  upon  tbe  theory  that  the 
provision  as'  It  now  stands  would  effectually 
jveeerve  the  right  as  then  dedaraA  by  the 
omitted  {fforUAim.  This  conclusion  becomes 
necessajcT  when  we  observe  that  the  Code,  of 
CtTll-  Ptocedure  of  1895  dedared:  *rrhe  pro- 
visions of  this  Code,  so  tn  as  they  are  sub- 
stontially  the  same  as  existing  stototes  or 
the  common  law,  must  be  oonstrued  as  con- 
tinuations thereof,  and  not  as  new  enact- 
ments." Section  3454,  Code  Gir.  Proc.  189S. 
The  same  provision  is  found  In  tbe  present 
Ood&  Rev.  ODdes,  1  8082. 

While  this  court  has  never  expressly  deter- 
mined the  question  at  bar,  it  has  in  many 
cases  recognized  tbe  mle  tbat  recovery  can 
be  had  only  In  a  case  In  which  the  deceased 
was  Uinself  without  teult.  Some  of  the  de- 
cisions of  this  court  were  made  prior  to  the 
adoption  of  the  Codes  of  18^.  Many  more 
of  itbem  have  been  made  since  that  time.  We 
cite  the  following:  Johoson  v.  Boston  & 
Most  Utn.  Co.,  16  tfont  164,  40  Pac.  298; 
Thompson  v.  Montana  C  By.  Co.,  17  Mont. 
426.  43  Pac.  49!S:  Dillon  Vy  GteaV  Northern 
By.  Co.,  supra;  Meeban  t.  Gseat  Northern 
Ry.  Co.,  43  MonL  72,  114  Pac.  ,781 ;  Neary 
▼.  Northern  Pac.  Ry.  Co.,  41  Mont  480,  110 
Pac  226 ;  Bracey  v.  Northwestern  Imp.  Co.^ 
41  Mont  338.  100  Pao.  706,  137  Am,  St  Rep. 
73S:  Poor  V.  Madison  If.  P.  Co.,  41  Mont 
536,  108  Pac.  645;.  O'Brien  v.  Germ-Reck 
Island  M.  C<s  4&  Host  312,  105  Pac  724; 


Neary  ▼.  Northern  Pac.  By.  Gb.,  87  Hont 
461«  97  Pac  044,  M  Ll  B.  A.  (N.  8^  446; 
BUey  T.  Northern  Pac  By.  Co..  88  Mont  S4S, 
96  Pac.  948;  Mulville  v.  Pacific  M.  U  Ins. 
Co.,  19  Mont  95,  47  Pac  650;  Hunter  ▼. 
Montana  Centiftl  By.  Go.»  22  Hont  625,  67 
Pac.  140. 

Tbe  interpretation  thns  i^ven  tbe  stotnto 
by  the  Legislatnr^  and  impliedly  by  these 
decisions  of  this  court,  has  become  so  firmly 
estobllahed  as  the  rule  of  dedshm  In  this  Ju- 
risdiction that  we  do  not  fed  Jnstided  in 
departing  from  It  To  sustain  the  plaintiffs' 
conteirtlon  would  bo  to  adopt  an  interpreter 
tion  wUcb  the  Legialature  never  Intended 
tbat  tbe  statute  should  have  and  tbua  de- 
str<v  defenses  of  whicb  defendant  cannot 
be  dqvlved,  excq>t  by  act  of  the  Le8^atur» 
If  a  diai«e  abould  be  wrought,  it  is  tbe  of- 
fice of  that  body  to  make  it,  and  not  ot  this 
court 

Similar  statutes  have  been  enacted  in 
many  of  the  states  of  the  Union,  and  have 
been  under  consideration  by  the  courts.  We  ■ 
shall  not  ent«  into  an  examination  of  the 
numerous  decisions  interpreting  them.  The 
following  more  or  less  directly  support  ouf 
conclusion :  Northern  Pacific  Ry.  Co.  v.  Ad- 
ams, 1»2  U.  a,  440,  24  Sup.  Ct  408,  48  U  Ed. 
513;  McDonald  v.  Eagle  ft  Phoenix  Co.,  68 
6a.  830;  Casey,  Adm'r,  v.  H  A  N.  By.  Co.,  84 
Ky.  79;  lonea  Hanuftcturlng,  etc.,  Go^ 
92  M&  565,  48  AtL  612,  69  Am.  St  Rep.  635; 
I*  By.  Go.  V.  Baynumd's  Adm*r.  135  Ky.  738, 
123  S.  W.  281.  27  L.  B.  A.  (N.  S.)  176;  BlU 
T.  Pennsylvania  By.  Co.,  178  Pa.  223.  35  AtL 
097,  85UB.A.196.66AjtB.St  Rep.  764 ; 
State  T4  Manchester  By.  Ga,  62  N.  H.  528; 
Clarke's  Adm*r  r.  L.  ft  N.  By.  Co.,  101  Kj, 
34,  39  S.  W.  840,  36  U  R.  A.  123:  Watte  r. 
Murphy,  9  Gal.  App.  664,  99  Pac.  1104:  Schnelr 
der  V.  Market  St  By.  Co.,  134  Cel.  482,  66 
Pac.  734.  See,  also,  1  Shearman  ft  Redfleld 
on  the  Law  of  Negligence,  {  &S;  Thompson's 
Com.  on  the  Law  of  Negligence,  |  7071. 

Counsel  for  the  plaintiffs  dte  and  rely 
with  confidence  on  the  case  of  Northern  Pac. 
Ry.  Co.  T.  Adams,  116  Fed.  324.  64  a  G.  A, 
196.  This  was  an  action  for  wrongful  death 
under  the  statute  of  Idaho  identical  with 
section  6486.  supra.  Use  trial  court  iostmct- 
ed  the  jury  ss  follows:  "You  are  not  to  con- 
sider what  was  the  duty  of  this  carrlor  to- 
ward Mr.  Adams,  who  was  killed,  but  the 
duty  which  the  defendant  owed  to  these 
plaintiffs ;  and  the  which  they  have  the 
right  to  exact  from  the  defendant  In  this 
case  Is  the  same  duty  which  the  defendant 
company  owed  to  the  public  In  general.**  * 
The  Circuit  Court  of  Appeals,  by  affirming 
the  judgment  In  favor  of  plaintiffs,  approved 
Che  above  instruction,  thus  holding,  In  ef- 
fect, that  the  right  to  recover  was  granted 
by  tbfe  statute  and  existed  without  reference 
to  what  right  the  deceased  would  have  liad, 
had  he  survived  the  lojuries  and  had  hims^ 
brought  an  action.   In  reversing  tbe  ju^j 
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ment,  ttie  Snpxwne  Coort  ot  the  United 
States  a92  U.  S.  440^  24  Sap.  Ot  408,  48  L. 
Sd.  518)  aald:  "The  two  termB,  therefore, 
WTon^l  act  and  neglect;  Im^  alike  tlie 
ffmisslon  of  some  dnt;,  and  tbat  duQr  must, 
aa  rtated»  be  a  daty  owing  to  tbe  decedoit 
It  cannot  be  that,  If  the  death  ms  caused 
bf  a  rli^tfal  act,  or  an  unintentional  act 
with  no  omlselM  of  duty  owing  to  ttie  de- 
cedent; it  can  be  considered  wrongful  or 
nee^lgent  at  the  anlt  of  the  hein  itf  the  de- 
cedent They  datan  under  him,  and  they  can 
recover  only  in  cue  be  could  liaTO  recovered 
damages  had  be  not  been  killed,  bat  only  In- 
jured. The  oonqwny  ia  not  under  two  dlfler- 
«it  meaaurea  at  obligation,  one  to  the  paaeai- 
ger  and  anotlier  to  bis  lieirs.  If  it  dlsdiarg- 
M  Its  full  obligation  to  the  passenger,  his 
hein  hare  no  right  to  oomDel  it  to  pay  dam- 
■gee." 

Tlie  Judgmrat  Is  affirmed. 
Afflnned* 

BOLIiO  VAT  and  SANNBB,  JJ.,  eonenr. 


<«r  Uont.  IS) 

■BXLBNA  LIGHT  A  BY.  GO.  T.  OITZ  OF 

HEI^BNA.  • 

<Suprenie  Court  of  Montana.   Feb.  18*  1&18.) 

1.  Stbeet  Railkoads  JI  19*>— FKANOHxas— 
RESERVin  PowKB  —  Sussbqueut  Besibio- 

TXONB. 

Where  s  franchise  for  a  dtr  railway  re- 
served to  the  city  the  rigbt,  by  resolution  or 
order  of  the  city  council,  to  adopt  such  other 
or  further  regulations,  rules,  or  restrictions 
with  reference  to  or  for  the  management  of 
street  railroads  within  the  city  as  the  coaneil 
might  from  time  to  time  deem  proper,  and  pro* 
Tided  tbat  all  grants  should  be  held  subject  to 
the  right  so  reserved,  such  reservation  did  not 
enlarge  the  city's  power  to  enact  suitable  po- 
Uce  r^ulationa  to  control  the  construction  and 
operation  of  railways  upon  the  streets  of  the 
sf^,  but  was  limited  to  the  enactment  of  such 
reasonable  police  regulations  witii  reference  to 
the  conduct  and  operation  <rf  the  road  as  the 
citj  might  impose  on  any  other  person  in  the 
same  position,  and  therefore  did  not  include  the 
right  to  impose  on  the  company  tbe  duty  to 
iSgbt  Its  raUroad  tracks-  witiiin  the  corporate 
limits  witiKmt  cost  to  tiis  dty. 
■  [Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  II  4»-e4rDec:  Dig.  |  19l«J 

2.  MnNjoiPAi.  OoaPoaanoNB  (M  68D,  Wl, 
fie^>— PouoB  PowBB— Exnom. 

Toe  source  of  tiM  police  power  of  a  mu- 
nicipality la  the  state,  and  its  extent  must  De 
ascertained  from  the  law  creating  the  munici- 
pality and  from  tbe  laws  hearing  on  the  same 
subject.  Its  ezerciie  being  a  governmental 
function,  the  power  cannot  be  surrendered, 
alienated,  or  abridged  by  contract,  nor  can  It 
be  delegated,  even  with  Uie  consent  of  tbe  Leg- 
islature. 

[fid.  Note.— For  other  oasea,  see  Municipal 

&  MomOXPAL  COBPOEAnONB  (I  693*)  —  Po- 
mCM  POWBB— PUVATS  CONTBaCT. 

Since  the  state  Is  the  source  of  tiie  police 
power  of  a  municipality,  such  power  cannot  be 


enlarged  or  extended  by  contrset  «e  agiesmspt 

witb  a  private  ciOxen  or  subject 

Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  131B;  Dec.  Dig.  H 

4.  Municipal.  CoKPOBAnoira  (|  57*)— Pow- 
saa— GHABTca. 

A  municipality  has  only  such  powers  as 
are  expressly  conferred  by  the  law  creating  it 
and  such  as  are  necessarily  Implied  and  are 
indispensable  in  order  to  accomplish  tbe  pur- 
pose of  Its  creatian,  so  that,  wbere  tbere  Is  a 
fair  and  reasonable  doubt  as  to  the  eTistence 
of  the  particular  power,  It  must  be  resolved 
against  the  muoicipality  and  the  power  denied ; 
it  being  assumed  tiiat  the  state  us  granted  in 
clear  and  unmistakable  terms  aU  that  it  in- 
tended to  grant  at  alL 

[£d.  Note.— Fw  other  cases,  see  Mnni^pal 
Corporations,  Csnt  Dig.  H  m  1^*  ^^e. 
Dig.  I  67.*] 

5.  Stwet  RaiLBOAM  (I  76*>— Bboulaiioih- 
STATtm»-OoneT«uonoir— Powaa  or  Cm 

— "EanjWAD." 

Rev.  Codes,  i  8259,  subsec.  12,  provides 
that  a  city  council  shall  have  power  to  require 
the  lighting  of  any  "railroad**  track  or  roots 
within  the  dty,  tbe  cars  of  which  are  propelled 
by  steam  or  ottwrwise,  and  fix  tbe  number, 
style,  and  else  of  lamp  posts,  burners^  lamps, 
and  all  other  fixtures  and  apparatus  necessary 
for  such  lighting  and  tbe  locatioa  of  lamp 
posts,  and  require  the  onutroction  of  crosslna 
on  tbe  line  of  any  raibroad  trai^  or  ronte  win- 
in  tbe  city,  the  cars  of  which  ars  prtmellad  Iv 
steam  or  otherwise,  where  tiie  tradi  intersects 
or  crosses  any  street  alley,  or  pobUc  highway, 
and  determine  and  fix  the  kind  of  crossing  and 
the  grades,  etc  JSeU,  tbat  the  word  "raU* 
road.**  as  used  in  sodi  act  did  not  Indnds 
street  railroads,  and  tihat  tbe  act  did  not  co»* 
fer  on  the  city  the  power  to  pass  an  ordinance 
requiring  a  street  railroad  company  to  light 
Its  tracks  within  the  limits  of  the  corporattoa 
without  cost  to  tiie  dty. 

tEd.  Note.— For  other  esses,  see  Street  Rail- 
roads, Cent  Dig.  S  166;  Dec  Dig.  §  76.* 

For  other  definitions,  see  Words  snd  Phrase^ 
voL  7,  pp.  6899-6009;  voL  8;  pp.  7777.  777&] 

Appeal  front  Dlatriet  Oonrt,  Lewis  and 
OlaA  Ooanl7;      MilteF  Smith.  Judga 

Snbmlaslcm  of  oontroveray  between  tbe  Hel- 
ena Light  A  Railway  Company  and  the  Ottj 
of  Helena.  Decree  fbr  deftedant,  and  plnln- 
tiff  appeals.  Reversed  and  remanded. 

Wm.  Wallace,  Jr.,  John  O.  Brown,  and  T. 
B.  Weir,  all  of  Helena,  for  appellant  H.  B. 
Hepner  and  Edward  Horsky,  both  of  Helena, 
for  respondmt 

BRANTLT,  G.  J.  This  cause  was  sabmit 
ted  to  the  district  court  upon  an  agreed  state- 
ment of  facts  under  tbe  provlsIiHui  of  section 
7254,  Revised  Codes,  to  have  determined  the 
question :  "Has  the  dty  of  Helena  tbe  r^ht 
and  power  to  require  the  plalntifT,  tbe  Hel- 
ena.  Light  &  Railway  Company,  to  light  ita 
railway  tracks  within  the  corporate  limits 
of  said  city  without  cost  or  expense  to  the 
city,  and  particularly  at  street  intersections?" 
The  court  upheld  the  contention  of  the  city 
that  it  has  the  power  and  rendered  jndgmoit 
in  Its  fovor.  The  plaintiff  has  appealed. 

The  plaintiff  to  <^ratlng  its  railway  under 
what  Is  referred  to  In  the  bri^  of  counsd 
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u  tbe  "Brill  Francblse."  It  also  supplies  to 
itself  and  to  the  city  and  its  inhabitants  elec- 
tiid^  ft>r  Ugbt  and  power  puriioses  under 
a  second  francblse  granted  to  It  by  the  idty. 
The  ordinance  granting  the  railway  franchise 
contains  this  provision:  "Section  2.  Bights 
Granted.  Subject  to  What— The  right  and 
privilege  hereby  granted  Is  subject,  except  as 
herein  otherwise  provided,  to  the  terms,  re- 
strictions and  provisions  contained  in  Arti- 
cle III,  entitled  'Street  Bailroads,'  on  pag- 
es 323  to  331,  Inclusive,  of  the  Revised  Ordi- 
nances of  1897."  Section  19  of  said  artlde 
3,  which  was  in  force  when  the  Brill  fran- 
chise was  granted,  Is  as  follows :  '*Tbe  city 
of  Helena  reserves  the  right,  by  resolution  or 
order  of  the  city  council,  to  adopt  such  other 
or  further  regulations,  rules  or  restrictions, 
with  reference  to,  or  for  the  management  of, 
street  railroads,  or  companies  or  corporations 
conducting  street  railroads  within  the  city 
of  Helena,  as  tbe  council  may  from  time  to 
time  deem  proper ;  and  all  grants  for  street 
railroads  shall  be  construed,  taken  and  held 
to  be  subject  to  the  right  in  this  section  re- 
served, whether  so  expressed  in  the  grant  or 
not"  Section  3259  of  the  Revised  Codes  de- 
clares :  "The  dty  or  town  council  has  pow- 
er: •  (12)  To  require  the  lighting 
of  any  railroad  track  or  route  within  a  city 
or  town,  the  cars  of  which  are  propelled  by 
steam  or  otherwise,  and  fix  and  determine 
the  number,  style  and  size  of  the  lamp  posts, 
burners,  lamps,  and  all  other  fixtures '  and 
apparatus  necessary  for  such  lighting,  and 
tbe  points  of  location  of  the  lamp  posts,  and 
to  require  the  construction  of  crossings  on 
the  line  of  any  railroad  track  or  route  with- 
in the  city  or  town,  the  cars  of  which  are 
propelled  by  steam  or  otherwise  where  tbe 
said  track  Intersects  or  crosses  any  street, 
alley  or  public  highway,  or  runs  along  tbe 
same,  and  to  fix  afid  determine  the  size  and 
kind  of  such  crossings  and  the  grades  thereof, 
and  In  case  tbe  owner  of  such  railroad  fails 
to  comply  with  such  requirements,  tbe  coun- 
cil may  cause  the  same  to  be  done,  and  it 
may  assess  the  expense  thereof  against  such 
owner,  and  the  same  constitutes  a  Hen  on 
any  property  belonging  to  such  owner  within 
such  (ity  or  town,  and  may  be  collected  as 
other  taxes."  The  ordinance  Imposing  upon 
the  plaintiff  the  requirement  In  question  Is 
not  Incorporated  in  the  agreed  statement  of 
facts.  What  Its  specific  requirements  are  as 
to  the  number  of  lights  required,  their  char- 
acter, position,  etc.,  does  not  appear.  This  Is 
not  bnportant,  however,  since  the  question 
presented  is  not  whether  the  particular  re- 
qniremeata  of  the  ordinance  are  reasonable, 
but  whether  either  under  the  reservation  In 
tbe  general  ordinance,  which  must  be  read 
Into  the  Brill  franchise,  or  under' the  provi- 
sion of  the  statute,  the  council  may  exact  the 
reqolrMBMit  It  has  undertaken  to  make. 

II]  1.  As  to  the  reservation  clause  In  the 
ordinance,  It  U  amtenOed  that,  though  the 


plaintiff  by  accepting  the  franchise  entered 
into  a  contract  with  the  city  whereby  It 
bound  Itself  to  observe  any  condition  Imposed 
upon  it  the  city,  it  did  not  thereby  bind 
Itself  to  submit  to  an  exaction  made  of  it, 
which,  but  for  the  reservation,  it  would  be 
wholly  beyond  tbe  power  ot  the  city  to  make. 
It  is  also  argued  that  the  general  reservation 
does  not  Impose  upon  tbe  plaintiff  any  other 
duty  than  to  submit  to  any  reasonable  regu- 
lation enacted  by  the  dty.  We  do  not  think 
the  reservation  enlarges  in  any  degree  the 
power  of  the  city  to)  enact  suitable  police  r^- 
ulatlODS  to  control  the  construction  and  op- 
eration of  railways  upon  its  streets.  Upon 
examination  of  It  we  find  that  It  prescribes 
with  great  particularity  the  method  to  be 
puraued  in'  constructing  them,  the  character 
of  materials  to  be  used,  the  grade  upon 
which  they  sbali  be  Isid  (on  a  level  witb  tbe 
surface  of  the  street),  the  portion  of  the 
str^  they  shall  occupy,  the  maximum  rate 
of  speed  at  which  the  cars  shall  be  moved,  the 
points  at  which  the  cars  mast  be  stopped  to 
receive  and  discbarge  passengers,  and  the 
duty  of  the  corporation  or  other  person  own- 
ing the  railroad  to  make  the  necessary  re- 
pairs to  tbe  tracks  and  to  keep  tbe  portion 
of  the  street  occupied  by  them  planked  or 
paved,  as  tbe  necessities  of  the  case  from 
time  to  time  require.  It  Imposes  the  dnty 
of  keeping  the  cars  clean  and  In  good  re- 
pair. It  prohibits  the  carrying  of  freight 
It  defines  the  relative  ri^ts  of  the  dty  and 
the  owners  of  the  railways,  when  it  becomes 
necessary  to  make  repairs  upon  the  streets. 
It  reserves  the  right  In  the  dty  to  require 
the  use  by  one  owner  of  a  single  track  In 
common  with  the  owner  of  another  railway 
at  points  where  the  wldl^  of  the  street  dees 
not  permit  the  laying  of  two  tra<^s.  It  con- 
tains many  other  provisions  guarding  the 
comfort,  convenience,  and  safety  of  tbe  pub* 
lie  while  traveling  on  the  cars  or  upon  the 
streets,  and  dedares  any  violation,  by  omis- 
sion or  commission,  of  any  of  the  provisions 
contained  In  It  a  misdemeanor,  subjecting 
the  offender  to  the  penalty  of  a  flne^  If  the 
owner  of  a  railway  fells  to  comply  with  any 
of  Its  requirements,  its  franchise  may  be  for- 
feited. In  short,  the  ordinance  Is  nothing 
more  nor  less  than  a  series  of  police  regula- 
tions designed  to  control  the  operation  of  tbe 
railway,  and  thus  afford  reasonable  protec- 
tion to  the  public  in  tbe  use  of  tbe  streets. 

[1]  The  source  of  the  police  power  of  a  mu- 
nicipality Is  the  state.  The  extent  of  It  must 
be  ascertained  from  the  law  creating  the  mu- 
nicipality, and  from  the  laws  of  the  state 
bearing  upon  tbe  same  subject  The  power 
cannot  be  snrrradered,  alienated,  or  abridg- 
ed by  contract,  nor  can  it  be  delegated  even 
with  the  consent  of  the  Leglslatnre.  Its  ex- 
ercise is  a  governmental  function.  Without 
It  neither  tbe  state  nor  the  nranldpality 
could  protect  the  public  welfare.  Northern 
Pac:  By.  Oo.  t.  Minnesota,  206  U.  a  088.  28 
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Sup,  Ct  341«  62  U  Bd.  630;  DUlon  on  Mu- 
nicipal Corporations.  {  1269;  McQuUlln  on 
Municipal  Corporations,  {  890. 

[3]  By  parity  of  reasoning,  since  tbe  state 
is  the  source  of  tbls  power,  It  Is  obvious  tbat 
it  cannot  be  enlarged  or  extended  by  con- 
tract or  agreement  wltli  a  private  citizen 
or  subject  To  assert  tbe  contrary  is  to  as- 
sert the  proposition  tbat  a  private  citizen 
may  by  agreement  clothe  tbe  municipality 
witb  a  power  whlcb  the  state  alone  could 
grant  TbOTefore  tbe  general  expression 
"such  other  and  further  regulations,  rules 
or  restrictions,"  etc,  found  in  tbe  ordinance, 
must,  we  think,  be  taken  to  refer  to,  and  in- 
clude only,  regulations  of  the  same  character 
as  these  prescribed  In  the  preceding  sec- 
tions, viz.,  police  regulations.  A  familiar 
role  ot  statutory  interpretation  Is  that, 
where  general  words  follow  particular  and 
specific  words,  the  former  must  be  held  to 
>  mean  things  of  the  same  kind.  Sutherland 
on  Statutory  Construction,  S  268.  It  la  true 
that  the  particular  provisions  found  In  the 
ordinance  preceding  the  section  containing 
the  reservatioa  embody  separate  and  distinct 
regulations  applicable  to  the  subjects  with 
which  they  deal,  yet  they  all  fall  under  the 
head  pf  "police  r^ulations,"  and  tbe  princi- 
ple embodied  In  the  ral^  it  would  seem, 
should  be  applied  as  well  to  tbe  ordinance 
as  to  a  statute  in  which  the  enumeration  of 
speclile  things  followed  by  general  words  is 
all  embodied  In  a  single  section.  To  broaden 
tbe  meaning  of  the  expression  so  tax  as  to 
make  it  Include  relations  pertaining  to 
subjects  wholly  beyond  the  purview  of  its 
police  power  would  be  to  hold  tbat  the  dty 
maj  exact  of  tbe  plaintiff  snbmlselon  to  any 
sort  of  burden  or  lmposltl<m  which  the  conn- 
d2  might  deem  it  e^tedlent  to  impose,  in* 
dudliig,  fi>r  Instance,  a  requirement  tbat  the 
plaintiff,  besides  lighting  its  tracks  upon  the 
streets  upon  which  they  lie,  shall  also  pave 
and  keep  in  r^lr  throiqfhoiit  their  entire 
length  those  portions  of  tbe  same  stl-eeta 
It  cannot  be  anestloned  that  such  a-  require* 
ment  woold  not  be  within  tbe  lawful  exer^ 
else  of  tlw  police  power.  It  would  simply 
he  an  imposition  upni  the  plaintiff  of  a  dot? 
which  rests  exduslTely  upon  the  municipal- 
ly Itself.  In  accepting  the  franchise  from 
tbe  dty  the  plaintiff  Impliedly  agreed  to  be- 
come subject  to  any  reasonable  police  reg- 
ulatton  which  was  in  force  at  tbe  time,  as 
well  as  to  any  that  mi^t  thereafter  be 
acted.  It  did  not  require  an  express  agree- 
ment on  this  subject  to  enable  the  city  to 
exact  compliance  of  the  plaintiff.  DUlon  on 
Municipal  Corporations,  I  1269.  That  the 
dty  might  by  an  express  agreonent  Incor- 
porated in  the  grant  have  exacted  plalnUfTs 
consent  to  submit  to  any  Imposition  which 
it  chose  to  impose  upon  It  we  do  not  doubt. 
The  plaintiff  was  not  obliged  to  accept  the 
franchise.  It  tock  It  with  whatever  burden 
was.  ftttadied  to  1^  We  do. not  think,. bow- 


ever,  that,  in  the  absence  of  a  specific  agree* 
ment  to  that  ^ect,  the  dty  has  tlie  right  t» 
impose  upon  it  any  burden  other  than  sni^ 
as  it  might  impose  upon  any  other  person 
in  tbe  same  position. 

[4]  2.  This  brings  us  to  tlie  real  question 
at  Issue;  that  is  to  say:  Does  the  provision 
of  the  statute,  supra,  vest  In  the  city  the 
power  to  make  the  requirement  in  question? 
Tbe  rule  la  established  In  this  Jurisdiction 
tbat  a  municipality  has  only  such  powers 
as  are  expressly  conferred  by  tbe  law  creat- 
ing it,  and  such  as  are  necessarily  implied 
and  are  lndl8i>ensable  in  order-to  accomplish 
the  purpose  of  Its  (^cation;  and,  when  there 
is  a  fair  and  reasonable  doubt  as  to  the  ex- 
istence of  the  particular  power,  it  mnst  be 
resolved  against  the  municipality  and  the 
power  denied.  State  ex  rel.  Qulntin  v.  Ed- 
wards, 40  Mont  287,  106  Pac  685,  20  Ann. 
Cas.  239;  Davenport  r.  Klelnsdmiidt,  6 
Mont  502,  13  Pac.  249.  The  reason  of  the 
rule  is  that  the  state  has  granted  In  clear 
and  unmistakable  terms  all  that  It  Intended 
to  grant  at  all.  Id. 

[B]  The  provisions  of  the  statute  are  not 
explicit  It  is  argued  that  the  terms  In 
which  It  is  couched  are  broad  enough  to 
Include  any  road  constructed  of  rails. 
Whether  {t  was  Intended  by  the  Legislature 
to  put  street  railroads  in  the  same  Class 
with  comqiercial  railroads  and  make  tbesn 
subject  to  tlie  some  regulations  the  munld- 
I>aUty  Is  left  In  doubt  To  ascertain  its  in* 
tentlon,  reference  must  be  had  to  the  con- 
text in  which  tbe  proTlsl<HL  Is  found,  other 
provisions  pertaining  to  the  same  subject, 
the  occasion  and  necessity  calling  for  the  en- 
actment of  it,  and  the  remedy  bad  in  view. 
Section  3259.18  an  enumeratltm  ot  tbe  powras 
of  a  city  council.  It  oimtm  tbe  power  to  pass 
all  by-law^  ordinances,  and  resolutions  not  re- 
pugnant to  tbe  federal  OT'State  Constitution 
or  the  title  relating  to  tbe  goTemment  of  dt- 
ies,  wlilch  may  be  necessary  to  carry  out  the 
provisions  of  tbe  tltl&  Subdivision  1.  By 
spedflc  provisions  ^bodied  In  81  otber  subdl* 
▼Islona  It  grants  many  ot  tbe  powers  included 
in  snbdlvl^on  1,  bealdee  othen  not  clearly 
Included.  Some  of  tliem  are  eumnlatlTe  In 
character,  bnt  most  of  them  deal  with  spe* 
dflc  subjects.  fiubdlTlslons  11, 12, 13,  and  66 
relate  exclusively  to  railroads.  Bubdlvlirion 

11  grants  the  power  "to  regulate  and  <»>u* 
trol  the  laying  of  railroad  tracks,  and  pro- 
hibits tbeuseof  engines  and  locomotives  pro- 
pelled by  steam  ov  otherwise,  or  to  regulate 
the  speed  thereof  when  used.**  SnbdlTitioD 

12  is  quoted  above.  By  8ul)diTi8lon  18  Is 
granted  the  power  "to  license- and'  author* 
ize  the  construction  and  operation  of  street 
railroads  and  requires  thep  to  conform  to 
the  grade  of  tbe  street-  as  the  same  are  or 
may  be  established."  Subdivision  66  confers 
the  power  to  grant  to  street  or  other  rail- 
roads rights  of  way  through  tbe  streets  or 
prope.rty  at  the  dty,  tq  r^gul^^^  running 
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ud  mftiuigfliuait  of  the  can.  to  cwDpel  re- 
pairs upon  a  street  oocvpied  by  a  railroad 
br  the  owner  tbere<^  to  regulate  the  speed 
of  enginee,  and  to  require  flagmen  at  cross* 
logs.  This  last  sabdivislon  in  terms  applies 
to  both  commercial  and  street  railroads.  We 
do  not  attach  any  significance  to  the  nse  of 
the  term  "railroad"  In  these  subdlTlslons. 
Similar  prorlalonB  were  first  enacted  by  the 
territorial  Legislature  ta  1887.  Comi».  Stat 
1S87»  dlT.  ^  t  SSB.  sobdivs.  14  (11).  IS  0^, 
10  <tS).  Th^  have  be^  amended  from  time 
to  time  since,  but  not  In  any  particular  in- 
dicating an  intention  to  change  or  extend 
their  apidicatton.  Iawb  1803,  p.  IIS.  snbdivs. 
U  (11).  16  (12),  16  (13);  Pol.  Cktde  1805,  fi 
4800.  snbdiTB.  11, 12.  IS;  Laws  1807,  sabdlTS. 
U.  12,  IS.  As  originally  enacted,  Bubdivi- 
sions  11  and  12  applied  only  to  railroads  pro- 
pelled by  stwm  locomotives.  As  they  now 
stand,  they  include  railroads  upon  which  any 
kind  of  motive  power  Is  used,  as  is  indicated 

the  expression  "or  otherwise,"  now  found 
In  snbdiTlstons  U  and  12,  but  not  tn  the 
act  of  1887.  The  terms  "railroad"  and  "raU- 
way"  were  need  in  the  original  enactment  as 
synonynums.  So  they  wore  used  in  Uie  act 
of  1883.  Th^  have  been  used  indiscrim- 
inately in  the  same  sense  In  much  of  the 
legiedation  on  the  snbject  of  railroads  and 
railroad  corporations  as  is  pointed  out  in 
Daly  Bank  &  Tmst  Co.  v.  Great  Falls  St. 
By.  Co.,  S2  Mont.  208,  80  Pac  262.  In  the 
popular  sense  they  are  synonymous.  As 
was  said  by  the  Supreme  (^urt  of  California 
In  Fet^aon  v.  ShennEin,  110  Cal.  160,  47 
Pac.  1023,  37  L.  R.  A  622:  "We  recognize 
that  the  word  'railroad'  or  'railway,'  as  used 
In  a  law,  Is  broad  enough  to  include  street 
railroads,  and  that  many  cases  have  arisoi 
where  the  courts  have  held  that  the  word 
does  in  Its  signification  include  such  corpora- 
tions; bnt,  when  all  has  been  said,  each 
case  has  been  determined  upon  Its  own  facts, 
having  in  view  the  circumstances  of  the  case, 
tbe  context,  the  presumed  intention  of  the 
lawmakers,  and  the  general  policy  of  the 
particular  state  In  regard  to  the  matt^, 
and  therefore,  while  a  large  nnmber  of  cases 
may  be  cited  in  wlilch  the  courts  have  held 
that  the  statutes  under  consideration  deal- 
Ing  with  'railroads'  embraced  in  their  pro* 
visions  street  railroads,  an  equal  number 
could  be  instanced  In  which  the  courts  have, 
under  the  facts  of  the  case,  narrowed  and 
limited  ttie  application  of  the  statute,  and 
held  that  street  railroads  were  not  Included. 
It  would  be  difficult,  If  not  impossible,  to 
formulate  any  rule  to  govern  the  determlna- 
tloa  In  this  state  the  difficulty  Is  much  re- 
lieved by  the  distinction  which  onr  Codes 
make  between  railroad  corporations  proper 
and  street  railroad  corporations." 

Much  of  onr  legislation  on  the  subject  of 
railroads  and  railroad  corporations  has  no 
application  to  street  railroads.  This  la  made 
apparent  the  dlscus^n  of  Vbe  provisions 
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which  were  constmed  in  Daly  Bank  A  Trost 
Co.  V.  Great  Falls  St  By.  Co.,  supra,  and. 
while  the  question  now  before  us  was  not 
involved  in  that  case,  what  is  said  on  this 
subject  and  esipedally  touching  the  provision 
now  under  ■  consideration  should  be  given 
weight  in  arriving  at  its  meaning.  It  will 
be  observed  that  the  term  "railroad"  is  ein- 
ployed  in  subdivisions  11  and  12  without  qual- 
ification. Inunedlately  afterward,  in  subdi- 
vision 13.  the  disUngnishing  prefix  "street" 
is  need.  This  same  distinction  is  made  in 
subdivteton  66.  It  is  found  in  secttons  re- 
lating to  the  assessment  of  railroads.  Rev. 
Codes.  Si  2528,  2520.  Again,  In  section  8808. 
enumerating  the  purposes  for  which  corpora- 
tions may  be  formed,  the  same  distinction  Is 
observed.  Yet  again  it  is  found  in  the  re- 
ceat  act  of  the  Legislature  providing  for  the 
establishment  of  lighting  districts  in  the 
business  portions  of  cities  and  towns.  Laws 
101^  p.  167.  The  fteqnent  use  of  this  prefix 
indicates  the  Intention  of  the  Legislature  to 
maintain  the  distinction,  and  suggests  that 
in  construing  enactmrats  touching  railroads 
they  should  not  be  held  to  apply  to  street 
railroads  unless  the  intention  that  they  shall 
so  apply  is  aiq^rent  The  character  of  their 
construction,  the  mode  of  their  operation, 
the  comparatively  limited  sphere  of  their  ac- 
tivities, distinguish  them  from  the  railroads 
of  'commerce.  Their  tracks  must  conform 
throughout  to  the  grade  of  the  streets.  Their 
cars  are  comparatively  small  and  light  and 
therefore  are  easily  subject  to  controL  Their 
cars  are  moved  one  at  a  time,  or  in  trains 
consisting  of  a  single  car  and  a  trails.  They 
are  easily  operated  by  one  or  two  men.  They 
are  also  lighted,  and  their  approach  or  pres- 
ence is  easily  observable;  Their  rate  of 
speed  Is  low.  The  danger  to  operators  and 
the  public  is,  for  these  reasons,  comparative- 
ly small.  Oenerally,  they  may  convey  pas- 
sengers only.  The  operation  of  commercial 
railroads  requires  the  use  of  massive  loco- 
motives. They  convey  passengers  as  well 
as  freight,  often  making  use  of  composite 
trains.  Their  trains  are  made  up  of  many 
heavy  cars  which,  with  the  massive  locomo- 
tives drawing  them,  render  them  difficult  to 
control.  They  extend  for  long  distances. 
Freight  trains  cannot  be  lighted.  The  move- 
ments of  all  trains  mtist  be  controlled  by 
signals.  Many  men  are  required  to  operate 
them.  The  danger  to  the  operators  and  the 
public  Is  proportionately  large.  Hence  the 
greater  necessity  for  precautions  to  protect 
against  danger  of  accident,  and  to  serve  the 
convenience  of  the  public.  These  and  many 
other  matters  which  might  be  mentioned 
'  serve  to  emphasize  the  distinctive  difference 
in  the  two  kinds  of  railroads  and  furnish 
support  to  the  view  that  by  the  employment 
In  the  statute,  of  the  term  "railroad"  or 
"railway,"  without  qualification,  the  L^is- 
latnre  does  not  intend  to  Include  street  rail- 
roads^ unless  the  lntenti(ni  to  do  M  la 
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pftnnt  tnm  the  general  l^lslatlon  on  tbe 
subject  we  vnch  Intraitton  Ib  apparent  from 
the  provUdons  of  the  partlcolar  statute.  83 
Cya  34;  38  Cyc.  1349. 

We  refer  to  a  few  cases  -which  jnstt^  the 
foregoing  statement  In  Minnesota  It  la  held 
that  a  statute  declaring  that  railroad  cor^ 
poratlons .  shall  be  liable  for  damages  sus- 
tained by  an  agent  or  servant  of  the  cor- 
poration throDgh  the  negligence  of  any  oQier 
agent  or  servant  Is  not  an>Ucable  to  street 
railroad  corporations.  Fuilk,  Adm'z»  r.  St. 
Panl  City  By.  Co.,  61  Minn.  435,  63  N.  W. 
1099,  29L.&A.208,62Am.St  608. 
The  Supreme  Court  of  Or^m  In  Thompson- 
Honston  Bl.  Co.  Simon,  20  Or.  00,  2S  Pac. 
147, 10  L.  R.  A.  251,  23  Am.  St  Bep.  86,  de- 
termined that  a  statute  authorizing  railroad 
corporations  to  acquire  rl^ts  of  way  by 
condemnatitm  does  not  Include  street  rail- 
road coTimrattons.  A  like  conclusion  was 
reacbed  by  Judge  Taft  in  Byrne,  Adm'r,  r. 
Kansas  Gl^,  Ft  Scott  &  M.  B.  Co.,  61  Fed. 
605,  0  a  C:  A.  666,  24  L.  B.  A.  683,  as  to  tl^ 
meaning  a  sectlcm  of  the  Code  pf  Tainea- 
see  providing  that  every  engine  or  train  shall 
be  brought  to  a  full  stop  before  crossing  an 
Intersecting  railroad.  It  was  h^d  that  tbe 
statute  has  no  application  to  tb»  crossing  by 
a  steam  commercial  railroad  of  a  horse  car 
ttatk.  In  San  Francisco  &  8.  M.  Bl.  By.  Co. 
V.  Scott,  Collector,  etc.,  142  Cal.  222,  7S  Fac. 
075,  the  court  bad  under  consideration  the 
proviBl<»i  of  the  Constitution  of  California, 
proviaing  that  the  ftanchise,  nmdway,  road- 
bed, etc,  of  all  railroads  operatit«  In  more 
than  one  county  shall  be  assessed  by  the 
stete  board  of  equalization  at  their  actual 
cash  value,  and  that  the  same  shall  be  ap- 
portioned to  the  counties,  cltl^  and  conn- 
ties,  and  dtiea,  towns,  townsblpe,  and  dis- 
tricts in  which  such  roads  are  located,  in 
proportion  to  the  number  of  miles  of  railway 
laid  in  such  counties,  cities,  etc.  The  con- 
clusion was  reached  that  the  provision  has 
no  application  to  a  street  railroad,  though  it 
Is  operated  in  more  than  one  county.  A  pro- 
vision of  tbe  Revised  Codes  (section  4296)  de- 
clares that  a  Judgment  against  a  raUroad 
corporation  for  injury  to  a  person  or  prop- 
erty, for  material  furnished  or  work  or  labor 
done  upon  any  property  of  a  railroad  cor- 
poration, shall  be  a  lien  within  the  county 
where  it  Is  recovered  on  the  property  of  such 
corporation,  and  prior  and  supoior  to  the 
lloi  of  any  mortgage  or  trust  deed  provided 
for  In  the  chapter  of  the  Code  of  which  it  is 
a  part  The  aiH}licaUon  of  this  provision 
was  considered  by  this  court  in  Daly  Bank 
A  Trust  Co.  V.  Great  Falls  St.  By.  Co.,  su- 
pra. The  term  "railroad"  as  used  therein 
was  held  not  to  include  street  railroads.  Tbe 
same  provision  was  examined  and  tbe  same 
conclusion  reached  as  to  Its  application  in 
Massachusetts  Trust  Co.  v.  Hamilton,  88 
Fed.  588,  38  €.  C.  A.  46,  and  Central  Trost 
Co.  T.  Warren,  121  Fed.  328,  68  a  a  A.  269. 


Many  other  eases  ecrnld  be  dteO,  Init  fbna 
are  suffldent  for  UlnstraUre  parpow& 

When  we  come  to  analyse  the  pwrMon  ot 
the  statute  itself,  we  find  that  one  of  tlie 
rcQUlremente  aatborl»d  by  It  nianlfestily  can 
have  no  refcroice  to  street  raflroads,  viz.: 
"The  coDBtmction  of  crossings  on  the  line  of 
tbe  track  or  route  wlOilii  tibe  city  or  town 
*  *  *  «4iwe  the  said  track  Interaecte  or 
crosses  any  street,  alley  or  public  hifi^way, 
or  runs  along  the  same,  and  to  fix  and  deters 
mine  the  size  and  kind  of  such  crossings  and 
the  grades  thereof."  As;  already  stated, 
street  railroads  must  of  necessity  and 
they  are,  laid  on  the  grade  of  the  street 
Crossings,  therefore,  are  «itlrely  unneces- 
sary; indeed,  the^  wonld  obstruct  raUier 
than  add  to  the  safety  and  oonveidaiee  of 
travtf  aloiig  the  streete  dther  tfjr  foot  paasen- 
gers  or  vehicles.  Should  it  b«  held  that  tiie 
provision  for  lifting  applies.  Dot  fliat  the 
provision  for  crossings  does  not?  We  think 
not  Taking  tfie  Bubdlvlsion  as  a  wholes  it 
confers  In  appropriate  tonus  Qie  poww  to 
iwescribe  two  police  relations,  botb  of 
which  apply  to  commercial'  railroad  enter- 
ing or  pas^ng  throng  a  dty  or  town,  irtwre- 
as  one  of  them  conld  not  liav«  any  ap^lca- 
tion  to  street  railroads.  When  we  cnne  to 
;  examine  subdivision  13.  we  find  that  It  deals 
exclusively  with  street  railroads,  and  that 
taken  in  connection  with  tbe  gen«c«l  pro- 
vision contained  in  subdivision  1,  it  confers 
all  the  powers  necessary  for  the  policing  of 
street  railroads.  We-  thorefore  conclude  that 
the  ixrovislon  in  question  was  not  Intended  to 
apply  to  street  railroads  at  alL  Hence  the 
ordinance  Is  void. 

Counsti  for  the  dty  Insist  that  the  ordi- 
nance makhig  the  requirement  of  plaintlir  to 
light  Ito  tracks  is  authorized  by  the  geno^ 
provision  found  In  subdivision  1.  Let  it  be 
conceded  that  a  dty  has  the  Implied  power 
to  require  a.  amtmerdal  railroad  to  li^t  the 
streete  on:  which  its  tracks  lie.  let  it  be  ccm- 
ceded,  also,  that  It  has  Uie  implied  power  to 
reguh%  a  street  railroad  to  light  ite  tracks 
at  crossings  which  may  be  r^rded  as  dan- 
gerous, or  even  at  other  pointe  atons  the 
tracks  exdusively  for  the  conv^oice  of  the 
passengers;  nevertheless  we  do  not  think 
Uiat  an  ordinance  under  whldi  the  dty  may 
roQuire  the  raUr<nd  to  light  the  entire  length 
of  certain  streete,  without  reference  to  spe- 
cial conditions  rendering  th^r  lighting  necee- 
sary,  can  be  sustelned  imder  any  view  of  ite 
police  power.  The  city  cannot,  under  the 
guise  of  the  exercise  ot  this  power,  Impose 
upon  the  railway  company  the  duty  which 
necessarily  reste  upon  itself.  City  of  Bhelby- 
vUle  V.  Cleveland,  C,  C.  ft  St  L.  By.  Co., 
146  Ind.  66,  44  N.  E.  929. 

The  fact  that  the  ordinance  applies  es- 
pecially to  street  intersections  does  not  render 
it  free  from  objection.  Under  it  the  i^ln- 
tiff  is  made  subject  to  One  and  forf dture  of 
Ite  cbartexv  if  It  fails  or  reuses  to  Install 
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lifbti  St.  uy  piriiit  or  points'  dedgnated. 
irbetber  these  be  at  street  intereectloas  or 
not  Nor  do  we  think  that  the  sltnatlon  Is 
affected  1>7  the  fact  that  the  plaintiff  has 
a  tnncblse  under  which  It  Is  furnishing 
electricity  to  the  defendant  and  its  inhabit- 
ants So  tar  as  we  can  gather  from  the  rec- 
ord, the  two  ftanchlses  have  po  rdatlon  to 
each  other. 

Tbe  Jadgnwnt  Is  reversed  and  the  canse  is 
remanded  .to  the  district  court,  with  direc- 
tions to  enter  Jud^»t  for  plaintiff. 

BeTcrsed  and  remanded. 

HOIiLOWAT  and  8ANN1GB,  JJ^  tencor. 


(« Kent,  so     

MUHPHT  T.  n&rrs, 

(Supreme  Goart  of  Montana.   Feb.  18,  1913.) 

1.  AlTEAI,  AND  BbBOB  (%  14*)— OsDnS  AP- 
PEALABLE— Obdes  OENTiNa  New  TBiAif— 
Apfbai.  fbom  jTTDaifBNT— Effect. 

A  dismiBial,  on  respondentfs  motton,  of 
sa  appeal  from  the  jadgmeat  will  not  prereot 
a  BOMequcat  appeal  from  the  order  denring 
a  motion  for  new  trisL 

[Ed.  Note.— For  other  casei.  see  Appeal  and 
Krror.  Cent  Dig.  H  48-67;  Dec  Dig.  |  14.*] 

2.  Wills  (i  400*)— Review— Habkxjbsb  Eb- 
■oA—RouiTW  on  Pleadihos. 

-Where  the  aUegationa  of  the  complaint 
as  to  teatamentary  capacity  lufficleotly  aus- 
t^ed  the  judgment  for  jilalntlff  on  that 
rroand,  whetiier  tha  complaint  tufficieutly  al- 
leged ondne  infloesee  was  immaterial;  the 
jndgment  not  being  based  on  that  gronnd. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent, 
fMg.  H  869-873;  Dec  Dig.  |  400.*! 

S.  Wnxs  (I  165*)- "Uhdtjx  Ikixoencb.'* 

Id  view  of  Rev.  Codes,  |  4081,  diSning 
"undue  influence,"  in  connection  with  con- 
tiacts.  to  consist  of  the  use  1^  one  in  whom 
ccuafidenca  Is  reposed  by  another,  or  .who  holds 
apparent  authortty  over  each  other,  of  such 
confidence  or  antbort^  to  obt^  an  unfair  ad- 
Tantage  over  the  other,  or  in  taking  an  unf^r 
advantage  of  any  weakness  of  his  miad,  "un- 
due influence,"  such  as  will  invalidate  a  will, 
in  such  influence  as  imposes  a  restraint  on  the 
will  of  testator,  wbo,  bat  for  such  restraint,- 
would  be  free  and  respooaibls,  so  as  to  make 
his  testamentary  act  not  the  result  of  bis  own 
volition,  but  the  will  of  another. 

[Ed.  Note.— For  other  cases,  see  WiDs,  Cent. 
D^  H  870-881;  Dec  Dig.  1 155.* 

For  other  defimtions,  see  Words  and  Fhras- 
as,  VOL  8.  pp.  7166-7172.] 

4.  Wills  (I  159*)— Uhdus  ImuoMnaa—Tia- 

OBT  or  DOCTBINE. 

The  theory  upon  which*  the  doctrine*  of 
ondne  infinence  is  based  is  that  testator  is 
Induced  to  execute  an  instrument  apparently 
Us  wilL  but  in  fact  expressing  testamentary 
diapositions  which  he  would  not  have  volun- 
tarily made. 

[Ed.  Note.— For  other  cases,  see  WOls,  Gent 
Dig.  I  887;  Dec  Die.  I  lA9k*T 

9.  Wills  <|  IfiS*)— UvDm  ImuuBiraa— Na- 
ture. 

Undue  influence  which  will  Invalidate  a 
win  must  have  been  directed  toward  the  par- 
tieular  testamentary  act,  near  enough  thereto 
in  po&t  of  time  to  be  <^rative. 

[Ed.  Notew— For  other  eases,  see  VnOMt  Cant, 
Dfit  U  87S-gSl;.  Pec;  Dig,  f  IBS.*] 


D^ 


6.  WiLu   (I  28B*)  —  niTDDB  -  Inx,nBsn  -n  f 

PLEADiNO.  •*    ,  ^ 

The:  details  1^  it^icb  alleged  unidue  In- 
fluence was  exercised  n««d  not  be  alleged  if 
ultimate  facts  are  alleged  from  which  the  legal 
conclusion  of  undue  Imluence  fairly  follows. 

Ed.  Note.— For  other  cases,  see  Willa.  Cent 
i  640;  Dec  Dig.  I  282.*! 

7.  Wills  (|  t^*)— PBOBATE-^AxuOATxONfr- 
TlNDtTE  Influence— finFFiciBNOT. 

The  Statement  In  probate  proceedings  sl> 
leged  that  long  before  the  wiU  waa  nmde,  and 
at  that  time,  decedent  was  so  affli<Hwd  with 
disease,  of  the  body  and  mind  as  to  be  in  con- 
stant need  of  attention  from  others,  and  be- 
came so  weakened  tliat  be  was  eaaUy  influenced 
by  those  caring  for  him;  that  during  auch 
time  defendant,  his  sister,  acted  as  the  cus- 
tqdian  of  bis  property,  was  almost  constantly 
with  him,  and  that  he  was  constantly  In  ctiarge 
of  physicians  employed  by  defendant;  that  by 
reason  "of  all  these  things"  defendant  had, 
when  the  will  was  made,  acquired  a  controlling 
influence  over  decedent's  mind,  and  dictated  to 
him  what  he  should  do  In  matters  pertaining 
to  his  property;  that,  taking  a  grossly  unfair 
advantage  of  hts  necessities  and  distress  of 
body  and  mind  "defendant  did,  many  times 
before  tbe  will  was  made,  demand  and  Im- 
portune him  diat  he  leave  all  his  property  1^ 
will  to  her,  to  the  exclusion  of  his  mother,  the 
contestant  herein ;"  and  that  hj  reason  of  such 
demands  defendant  so  prevailed  upon  decedoit 
in  his  weakened  condition  "that  lia  did,  against 
his  will  and  wish,  in  form  execute  the  said 
purported  wUl,"  but  that  soch  will  was  not  his 
free  act,  and  he  would  not  have  made  it,,  had 
be  been  free  from  defendant's  undue  influence. 
Hdd,  that  tbe  statement  sufficiently  -  alleged 
undue  influence  to  admit  evidence  therein 

[Ed.  Note.— For  other  cases,  see  Wills,  Ovut. 
Dig.  I  640;  Dec  Dig.  {  282.*] 

8.  Wills  (|  156*)- Undue  Intldenci. 

Whether  undue  influence  waa  exercised 
upon  testator  Is  not  to  be  determined  by  the 
effect  the  snppoaed  influence  would  have  had 
upon  one  ordinarily  strong  and  intelligent,  but 
its  effect  upon  tMtator  under  the  particular 
circumstances. 

[Ed.  Note.— Far  other  eases,  see  Wills,  Cent 
Dig.  I  882;  Dec  Dig.  |  156>] 

9.  WiLU  (i  164*)— Ukdub  Iktlubrce— Btx- 

DEHCE. 

Evidence  that  before  testator's  will  was 
made,  leaving  practicaUy  all  of  his  property  to 
his  sister,  his  motlier  bad  made  a  will  leaving  all 
of  her  property  to  testator,  and  bad  also  tians- 
ferred  her  real  and  personal  property  ta  him, 
was  admissible,  in  a  will  contest  on  Um  rea- 
sonableness of  testator's  wWu 

[Ed.  Note.— For  other  cases,  see  Wnia,  Oeat 
Dig.  ii  403-414;  Dec  Dig.  1  164.*] 

10.  Appeal  and  Ebbob  (i  1042*)— Habklbm 
Bbbob— ADiossion  or  Evidence. 

If  evidence  was  admissible  on  any  theory. 
It  Is  immaterial  whether  or  not  the  court  er- 
red  in  refusing  to  strike  the -pleading  alleghig 
such  facts,  as  sndi  reftissl  could  not  ban 
been  prejudicial. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error  Cent  Dig.  If  4U0-1114;  Dec  Dig.  { 

].042«  J 

11.  WiLU  <i  166*)— UNDITB  iNELIJEHCa— En- 
DBNCB— nNEBA80KABLBNE8B. 

While  the  injustice  or  on  reasonableness 
of  a  will  will  not  alone  reader  it  invalid,  it  la 
a  circumstance  bearing  upon  az^oa  influence. 

[Ed.  Note.— For  other  eases,  see  WUs,  Guit 
Dig.  H  421-487;  Dec  Dig.  1 166.*] 
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12.  Wzixa  (1 164*)— IThdux  Ihh-othci— Kn- 

Id  a  win  contest  in  which  the  only  issne 
was  undue  iofluence,  evidence  by  contestant  as 
to  her  manner  of  living  was  improper. 

[Ed.  Note.— For  other  cases,  see  'Wills,  Cent. 
Dig.  ii  403-414;  Dec.  Dig.  i  164.»] 
18.  Tbial  (I  91»)— Motion  to  Stbxee  Bvi- 

OBNCE— PbIOB  CfsJECnON. 

Where  a  party  permits  evidence  to  be  ad- 
mitted without  objection  to  the  question  and 
answer,  he  cannot  complain  of  refusal  of  bis 
motion  to  strike  sncji  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  242-244,  252;  Dec.  Dig.  I  91.*] 

14.  EviDEnf:E  (S  226*)— Will  Cohtbst— Ad- 
lassioHB— Joint  Intshixst. 

In  a  will  contest  the  mle  of  Rev.  Codes, 
1  7887,  that  evidence  may  be  given  of  a  decla- 
ration or  admission  of  a  party  as  evidence 
ag^st  him,  is  modified  by  the  rule  that,  where 
there  are  several  legatees  having  a  common 
or  several,  but  not  joint,  interest.  In  the  will, 
the  declarations  of  one  of  them  as  to  undue 
influence  are  not  admissible  to  affect  its  va- 
lidity. 

[EA.  Note.— For  other  cases,  see  Evidence, 
Crat  Dig.  H  815-821;  Dec.  Dig.  {  226.*] 

15.  EviDENCK  (I  228*)— Will  CoNnter— Ad- 
mi  sbions. 

Where  tbe  real  persons  in  interest  in  a 
will  contest  were  the  sole  substantial  devisee, 
who  offered  it  for  probate,  and  contestant,  the 
sole  heir  at  law,'  an  admission  by  tbe  devisee 
would  be  admissible  in  evidence  against  her, 
thou^  others  were  given  nominal  sums  of  one 
dollar  by  the  will. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  815-821;  Dec.  Dig.  S  226.*] 

le.  Wills  (|  400*)— Habmless  Eeboe— In- 
struction. 

Any  error  ia  a  wiU  contest,  in  limiting  the 
5ury'a  consideration  of  alleged  admissions  by 
contestee,  tbe  sole  devisee,  to  the  question  of 
undue  influence,  was  to  contestant's  advantage, 
so  that  she  could  not  complain  thereof. 

[Ed.  Note. — For  other  cases,  see  Wills,  GenL 
Dig.  81  869-873;  Dec.  Dig.  1  400,*] 

17.  Evidence  (i  510*)— Expert  Opinion— 
Testahentabt  Capaoitt — Lucid  Inter- 
vals. 

'  Where,  in  a  will  contest  involving  undue 
influence,  the  parties  were  at  issue  as  to 
whether  decedent  had  a  lucid  interval  when 
the  will  was  made,  and  both  had  offered  evi- 
dence to  support  uielr  respective  contentions, 
evidence  was  admissible  by  sanity  experts  that, 
in  their  opinion,  testator  could  not  have  bad 
a  lucid  interval  when  the  will  was  made,  not 
being  objectionable  as  going  to  the  very  qnes- 
.  tion  foe  tiM  jury's  eonuderation. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  1  2314;  Dec.  Dig.  1  610.*] 

18.  Wnxa  (I  21*)— Mental  Capaoitt— Con- 
test^ 

While  contractual  capacity  implies,  prima 
fade,  capacity  to  make  a  wUl,  the  presence 
or  absence  of  one  does  not  conclusively  es- 
tablish the  presence  or  absence  of  another; 
80  that  an  instruction  in  a  will  contest  that  a 
less  degree  of  mind  is  required  to  execute  a 
will  than  is  required  to  execute  a  contract  was 
properly  refused. 

[Ed.  Note. — For  otfaer  cases,  see  Wills,  Cent 
Dig.  H  48,  49;  Dec.  Dig.  |  21.*] 

19.  Wills  (S  400*)- Findings— Ookchisive- 
ness— Conflicting  Evidence. 

Where  there  was  ample  evidence  to  sus- 
tain the  admission  of  a  will  to  probate,  as 
against  objectioos  of  undue  influence  and  in- 


admission,  a  Judgment  admlttliig  It  will  not  Im 

disturbed. 

[Ed.  Note.— For  other  cases,  see  Wills,  CcDt. 
Dig.  81  869-873;  Dec.  Dig.  |  400.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;   Lew  L.  Callaway,  Judge. 

Will  contest  by  Mary  MttrjAy  against 
Anna  E.  Nett  From  an  order  denying  a 
motion  for  new  trial  after  Jndgmoit  tot 
plaintiff,  defendant  aiq[»eala.  Afllrmed. 

See,  also.  49  Mont  607,  120  Pac  262. 

H.  O.  &  S.  H.  Mclntlre  and  JtOm  B.  Clay- 
berg,  all  of  Helena,  for  appellant  Galen  ft 
UettteTf  of  Heloia,  for  reevondent. 

SANNEB,  J.  Edward  J.  Hun^  died  on 
November  27,  1909,  leaving  an  estate  worth 
approximately  (30,000,  and  one  heir  at  law, 
his  mother,  Mary  Murphy,  the  respondent 
on  this  appeal.  His  other  near  relatives  are 
a  full  sister,  Anna  E.  Nett,  the  ai^llant 
here,  and  two  brothers  and  three  sisters  of 
the  half  blood.  An  instrument  purporting  to 
be  his  last  will  and  testament,  executed  De- 
cember 12,  1908,  was  offered  by  the  appe- 
lant for  probate,  and  its  right  to  be  received 
and  regarded  as  his  last  will  and  testament 
is  contested  by  the  respondent,  upon  tbe 
grounds  that  at  the  time  of  its  execution  tbe 
testator  lacked  testamentary  capacity,  and 
was  acting  under  undue  influrace  of  tbe  ap- 
pellant By  the  terms  of  this  will  one  dol- 
lar was  given  to  each  of  the  half  brothers 
and  sisters,  and  the  balance  of  his  property 
was  left  to  appellant,  on  condition  that  she 
should,  out  of  the  property,  support  and  care 
for  tbe  respondent  during  the  remainda 
of  respondent's  Ufe. 

This  is  the  second  appeal  in  this  matter. 
On  the  former  appeal  (see  In  re  Murphy's 
Estate,  43  Mont  353,  116  Pac  1004,  ^Ann. 
Cas.  1912C,  380)  the  Judgment  In  favor  of 
respondent  was  reversed,  and  the  cause  re- 
manded for  a  new  trial,  on  account  of  cer- 
tain errors  in  the  instructions.  The  case 
was  retried,  and  the  Jury  found  for  the  re- 
spondent upon  the  issue  of  testamentary 
capacity.  This  appeal  Is  from  an  order  d^ 
nylng  appellant's  motion  for  a  new  trial. 

[1]  1.  The  respondent  su^sts  that  this 
appeal  ought  not  to  be  considered,  because 
an  appeal  was  tak^  from  tbe  Judgment 
herein  and  dismissed  on  motion  of  resiiond- 
ent,  and  because  the  appellant  has,  by  fail- 
ure to  discuss  it,  abandoned  specification  No. 
3,  which  daims  error  In  the  overruling  of 
the  motion  for  new  trial.  Concerning  the 
appeal  from  the  Judgment,  tbe  argument  is 
that  by  its  dismissal  the  judgment  was  af- 
Qrmed  and  became  final,  and  cannot  now  be 
undermined  by  a  reversal  of  tbe  order  over- 
ruling the  motion  for  new  trial.  In  Molt 
v.  Northern  Pac.  By.  Co.,  44  Mont  477.  120 
Pac.  809,  we  considered  some  of  the  dlfflcul- 
flea  incldrait  to  our  present  appellate  pro- 


capacity,  and  sutntantial  evidence  against  its  ■  cedure ;  and  It  Is  a  necessary  conseQuenca 
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ftom  wbat  !■  tli^  saM  that,  wliere  aepax&te 
^Pl>eala^  pormladble  nndw  the  statute  are 
tak«n  In  tlie  same  case,  the  fate  of  <me  Is 
not  xwcessarlly  InTolved  In  the  fate  of  the 
otber.  Nor  la  tbere  any  merit  in  the  suppos- 
ed abandonment  of  spedflcation  No.  S. 
While  we  do  not  find  la  appellant's  brl^  any 
dlacnaalon  of  spedflcation  No.  S  eo  nomine, 
the  entire  brief  reads  like  an  argument  de- 
voted to  the  theme  that  the  motion  for  a 
new  trial  should  have  been  sustained. 

[1]  2.  It  1b  contended  that  the  allefratloDB 
of  endue  Inflaence,  as  seb  forth  In  the 
amended  statement  of  contest,  were  Insuffl- 
drait,  and  that  the  trial  court  erred  in  not 
^mlnatlng  this  subject  from  the  case. 
Doubt  may  be  entertained  as  to  whether  this 
matter  was  ever  properly  raised  In  the  dis- 
trict conrt;  but,  assuming  it  to  be  properly 
before  this  court,  It  presents  two  aspects: 
As  affecting  the  integrity  of  the  Judgment, 
and  as  furnishing  a  basis  for  the  Introduc- 
tion of  evidence:  As  regards  the  Integ- . 
rtty  of  the  Judgment,  the  question  Is  purely 
academic,  because  there  was  no  fining  of 
undue  Influence.  There  were  snffldent  alle- 
gations In  the  amended  statement  of  testa- 
mentary  Incapadty,  and  upon  that  only  was 
there  any  finding  by  the  Jury.  Since  this 
finding  is  the  sole  support  of  the  Judgment, 
It  cannot  matter  to  the  Judgment  what  may 
be  the  defldency  in  the  auctions  relating? 
to  undue  influence.  In  re  Murphy's  Estate, 
supra.  Vigorous  lai^age  is  employed,  how- 
ever, to  convince  us  that,  if  the  subject  of 
undue  influCTce  had  been  eliminated  from 
the  pleadings,  no  testimony  could  have  been 
received  upon  it;  and  that.  Inasmuch  as  a 
great  part  of  the  record  consists  of  such  tes- 
timony, clearly  creative  of  prejudice  in  the 
ordinary  mind,  its  effect  in  produdng  the 
finding  upon  the  other  issue  must  be  mani- 
fest, and  this  court  should  send  the  case 
back  for  a  new  trial.  There  Is  enough  mer- 
it In  this  to  warrant  a  determination  of  the 
question  raised. 

[!-•]  "Undue  infinence,"  as  applied  to  cas- 
es of  wills,  has  been  variously  defined.  In 
the  former  appeal  of  this  case  it  was  stated 
to  be  such  as  'imposes  a  restraint  on  the 
will  of  the  testator,  who,  but  for  the  re- 
straint, would  be  free  and  responsible,  so 
that  his  testamentary  act  is  not  the  result  of 
his  own  volition,  but  the  will  of  anothOT;" 
and  this,  in  connection  with  our  statute  (Rev. 
Codes,  i  4981),  is  suffldent  for  all  practical 
pnrposai.  The  tiieory  underlying  the  doc- 
trine of  undue  influence  is  that  the  testator 
U  Indnoed,  by  the'means  emj^yed,  to  exe- 
cute an  inatrumoit  In  fonn  and  ai^earanoe 
his  will,  hut  in  reality  e^>re8sing  testamm- 
tary  dlqKraitiona  which  he  would  not  have 
▼olmttarlly  mada  40  Oye.  1146;  Page  oa 
Wills,  f  136.  pi  145.  To  defeat  a  will,  the 
undue  Influence  mnat  have  been  directed  to- 
ward tbB  particular  testamentary  act  and  at 
the  time  thereof  or  so  near  thereto  as  to  be 


operative.  40  Cyc.  1145;  Page  on  Wills,  i 
130,  p,  161.  As  such  infiuNice  Is  seldom 
exercised  openly,  it  cannot  be  expected  that 
a  pleading  should  specify  with  particularity 
the  entire  details  of  the  manner  In  which  It 
was  used.  If  ultimate  facts  are  allied  from 
which  the  legal  conclusion  of  undue  Infiuence 
fairly  follows,  it  is  suffldent  to  support 
proot  .Estate  of  Gharfcey,  S7  Cal.  279; 
SheK»rd's  Estate,  149  Cal.  219.  85  Pac.  312. 

[7]  Now,  as  constituting  undue  influence, 
the  amended  statement  at  bar  allies  that 
when  the  will  was  made,  the  decedent  was, 
and  for  a  long  time  prior  thereto  had  been, 
so  aflUcted  with  disease  of  the  body  and 
mind  that  he  was  unable  to  properly  take 
care  of  himself,  and  Was  In  constant  need  of 
the  care  and  attention  of  some  'other  person, 
and  became  so  weakened  in  mind  and  body 
and  reasoning  faculties  that  he  was  easily 
Influenced  by  those  under  whose  care  and 
into  whose  custody  he  came ;  that  during  all 
such  time  appellant  acted  as  guardian  and 
custodian  of  his  person  and  property,  was 
almost  constanUy  with  him,  and  he  was  en- 
tirely dependent  on  her  for  the  care  and  at- 
tention of  which  he  stood  In  need;  that  as 
a  patient  he  waa  constantly  In  duirge  of 
physicians  and  nurses  selected  and  employed, 
by  her;  that  by  reason  of  all  these  things 
she  acquired  and  had,  at  the  time  the  will 
was  made,  a  great  and  controlling  Influence 
over  his  mind  and  will,  and  was  able  to  and 
did  direct  and  dictate  to  him  what  he  tdiould 
do  in  matters  pertaining  to  his  property; 
that,  "taking  a  grc^sly  oppressive  and  un- 
fair advantage  of  his  necessities  and  distress 
of  mind  and  body,"  she  did,  many  times  be- 
fore the  will  vras  made,  "demand  and  Im- 
portune of  him  that  he  leave  all  his  prop- 
erty by  wiU  to  har,  to  the  exclusion  of  all 
his  other  relatives,  and  particularly  to  the 
exclusion  of  his  mother,  the  contestant  here- 
in" ;  that  by  reason  of  such  demands  and 
importunities  she  did  so  prevail  upon  and 
infiuence  him  in  his  then  weakened  condition 
of  mind  and  body  at  the  time  the  will  was 
made  that  he  did,  against  his  will  and  wish, 
"in  form  execute  the  said  purported  wiU," 
but  said  will  was  not  his  free  or  voluntary 
act,  and,  had  he  been  free  from  the  said  un- 
due Influence  of  appellant,  he  would  not  have 
made  the  will  in  question. 

[8]  "Demands  and  hnportnnlties,"  It  Is 
said,  are  all  that  is  hoe  alleged,  and  as  de- 
mands and  ImportunitleB  may  be  entirely 
piopet,  they  cannot  alone  support  the  dia^ 
of  undue  influence.  We  think  that  connsd 
unduly  restrict  the  efltoct  of  respondoit'B  al- 
legationa  try  ignoring  the  cizcnnwtanoeB.  In 
a  case  involving  undue  Influence  the  qncBtiim 
Is  not  what  effect  'the  supposed  Influence 
would  have  had  uptm*  an  ordinarily  strong 
and  ipteUlgent  penon,  but  its  effect  npcm 
the  person  on  whom  it  waa  exerted,  taUng 
into  contddmtlMi  the  timei  the  i^ace,  and 
all  the  surrounding  circumstances.  Page  on 
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WUIa,  i  126,  PL  146;  ^iooxney  t.  Olvm,  22 
Eaa.  69;  Onrler  t.  Park,  135  Ind.  440,  36 
N.  B.  270;  Grlffltb  t.  DUfenderfTer,  DO  Md. 
480;  Sballer  r.  Bumstead,  80  Mass.  121; 
Rollwagen  t.  BoUwaeen,  68  N.  T.  5^  To 
say  tbat  demands  and  Importunities  -can  is 
DO  case  amount  to  undue  infinence,  unless 
conned  with' fraud,  tbreats.  or  misrepreaen- 
tatlon.  Is  to  mlsarorehend  tlie  purport  of 
our  statute  and  to  bee  the  question.  Wheth- 
er they  do  or  do  not  depoids  upon  what  th^ 
are,  bow  persistently  and  under  what  dr- 
cumstancea  they  are  employed,  and  whether 
tbe  mind  of  the  testator  is  so  infirm  u  to  be 
overpowered  by  them.  It  is  here  eharged 
that  the  demands  and  importunities  id  ques- 
tion were  of  a  certain  peculiar  diaracter 
were  plied  by  a  person  standing  In  a  certain 
Qwdal  and  controllliv  relation  to  tiie  testa- 
tor, at  a  certain  period  of  time  when,  by  rea- 
son <tf  mottal  weakness,  he  was  unable  to 
resist,  and  that  they  caused  him  to  do  what 
he  did  not  want  to  do,  and  would  not  haye 
done  tt  left  alone.  While  we  do  not  acclaim 
the  pleading  before  us  as  a  model,  we  think 
that,  under  such  circumstances  as  are  de- 
tailed, tt  is  quite  possible  for  demands  snd 
importunities  to  amount  to  undue  Influence, 
without  actual  firaud,  menace,  or  mlsrepre- 
amtation  (Hacken  t.  Newtwrn,  style  427; 
Hall  r.  Hall,  Ii.  B.  l  Prob.  Dir.  481;  Wln- 
grove  T.  Wingrove,  L.  R.  11  Prob.  IMt.  81 ; 
Roma.n  Catholic  Episcopal  Corporation  t. 
O'Connor,  14  Ontario  L.  B.  666;  Hlggln- 
botham  t.  Higglnbotbam,  106  Ala.  314,  17 
South.  516 ;  Barlow  v.  Waters  IKy.]  28  S.  W. 
785;  Gordon  v.  Burris,  141  Mo.  602,  43  S.  W. 
642 ;  Cfaappell  v.  Trent,  90  Va.  849,  19  S.  E. 
814;  Lehman  t.  Undenmeyer,  48  Colo,  312, 
109  Pac.  956);  and  therefore  the  pleading 
was  sufficient  as  a  basis  for  the  Introduction 
of  evidence  upoo  this  subject 

[•-If]  S.  Complaint  is  made  of  the  denial 
of  appellant's  motion  to  strike  paragraphs  6 
and  7  from  the  amended  statement,  and  of 
the  admissioa  In  evidence  of  the  facts  that  in 
1901  respondent  made  a  will  leaving  all  of 
her  property  to  the  decedent,  and  that  in 
1906  she  made  a  transfer  by  deed  and  bills  of 
Sale  of  all  her  real  and  personal  property 
to  him.  If  these  facts  were  admissible  in 
evidence  on  any  theory,-  then  we  need  not  In- 
quire whether  error  occarred  in  the  refusal 
to  strike  the  allegation  of  them  from  the 
pleading,  because  It  could  tiave  had  no  prej- 
udicial effect  As  to  the  facts  themselves, 
while  they  may  appear  remote  and  the  de- 
duction from  them  far-fetched,  it  cannot  be 
said,  as  a  matter  of  law,  that  they  were  not 
admissible  on  any  theory.  Indeed,  appel- 
lant's counsel,  on  page  79  of  their  brief,  seem 
to  concede  that  such  evidence  might  be  com- 
petent if  it  were  made  to  ai^ear  that,  In 
pursuance  of  a  purpose  to  secure  all  this 
property  tJirough  undue  Influence  upon  the 
decedent,  she  had  Induced  the  respondent  to 
make  the  wiU  and  transfer;  and  this  is  pre;- 


daely  what  the'pleadbig  atfeempta  to  ny. 
But  Ind^endently  of  that  the  eridenoe  was 
admissible.  While  the  injustice  or  unreason- 
ableness of  a  will  Is  new  atone  snffldent 
to  came  its  rejectlcm,  it  is  always  a  eirciun- 
stance  bearing  upon  testamentary  oapadtj 
and  u^  tindu«  iDflnmcfc  In  re  WUaon*B 
Estate^  117  Cat  262,  40  Pac.  172.  711;  Sim 
V.  Rnssell,  90  Iowa,  6S6.  ST  K.  W.  001.  Tbat 
his  mother  liad  willed  and  later  had  trans- 
ferred to  tile  decedoit  all  her  pn^wty,  and 
that  he  knew  these  thinga  before  bis  will 
was  made,  wwe  facts  illustrating  the  reason- 
ableness of  bis  will,  bis  reallEfttlon  of  the 
extent  and  character  of  hla  pnverty,  and  liia 
aUlity  to  aKnredate  the  special  claims  she 
had  thereby  created  v^n  him.  PetgascHi  t. 
Btchenion.  91  Qa.  786^  18  8.  Bw  20;  Taylor  t. 
McClintock,  87  Ark.  243,  112  a  W.  406; 
Flooie  T.  Green  (Ky.)  88  B.  W.  133;  Lebioan 
r.  Lindenmeyer.  supra;  Bnfflno's  Estate,  116 
CaL  304,  48  paa  127;  Gnnn's  Appeal,  63 
Cona  264,  27  Atl.  1118;  Glover  t.  Hoyd^  4 
Cusb.  (Mass.)  580. 

[12, 13]  4.  Upon  the  trial  a  motion  toy  ap' 
pellant  to  strike  certain  teetimony  given  by 
Mrs.  Murphy  touchli^  her  manner  of  ttTlng 
was  denied.  Tbe  court  could  very  well  have 
stricken  this  testimony,  for  it  was  manifest- 
ly Improper  and  could  sorve  no  1^1  purpose. 
But  error  cannot  be  dalmed  because  the  evi- 
dence was  evoked  in  response  to  five  separ- 
ate intern^tories,  none  of  which  were  ob- 
jected to.  This  court  has  repeatedly  heffl 
that  a  party  may  not  sit  by  in  silence  while 
objectionable  questions  are  being  asked  and 
answered,  and  thai  complain  because  the  rec* 
ord  is  not  cleared  on  his  motion  to  strlkft 
Cohen  v.  Clark,  44  Mont  161,  119  Pac  775. 

[14]  5.  Over  the  objection  of  appellant 
"that  one  legatee  or  beneficiary  of  the  will  is 
not  com[>etent  to  make  admissions  affecting 
the  validity  of  the  will,  so  far  as  the  sanity 
or  insanity  of  the  testator  is  concerned,"  cer- 
tain statements,  claimed  to  have  been  made 
by  her,  were  admitted  as  declarations  against 
interest  It  is  not  necessary  to  state  them 
in  detail,  because  we  think  they  were  all  ad< 
missible  as  against  the  objection  made.  It 
is  elementary  that  upon  a  trial  evidence,  may 
be  given  «f  the  act  declaration,  or  admission 
of  a  party  as  evidence  against  st^ch  party. 
Rev.  Codes,  |  7887.  Doubtless,  In  will  con- 
tests this  rule  is  to  be  considered  as  modified 
by  another;  That,  where  there  are  two  or 
more  legatee  or  beneficiaries  under  the  will 
havii^  a  common  or  several,  but  not  joint 
interest  in  its  provisions,  the  declarations  of 
one  of  them  as  to  testamentary  capacity  or 
undue  infiuence  are  inadmissible  to  affect  its 
validity,  because  the  will  cannot  be  defeated 
as  to  such  legatee  without  being  defeated  as 
to  all.  Wood  V.  Carpenter,  166  Mo.  465, 66  8. 
W.  172 ;  McConnell  v.  Wildes,  153  Mass.  487. 
26  N.  E.  1115;  Sballer  v.  Bumstead.  supra; 
Fotherglll  V.  Fothergill,  129  Iowa,  93,  105 
N.  W.  379;  CampbeU  T.  Campbell,  138  IlL 
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S13;  28  IT.  lOSL;'  In  re  SbowbaU'i  Estate, 
ICT  Gal.  801.  107  Pac;  603;  In  re  Hyer*! 
tVUl,  184  N.  T.  64.  76  N.  B.  920,  «  Ann.  Cas. 
26:  In  re  Dolbeer'i  ffistate.  103  Gal.  662,  06 
Paa  266.  15  Ann.  Gas.  207.  But  this  case 
affords  no'occaston  to  apply  the  modification, 
because  tbere  ia  no  one  to  be  adversely  af- 
fected by  aToldtng  the  wlli.  save  appellant 
herself. 

[II,  16]  Aa  to  the  brothers  and  sisters  who 
are  mere  nominal  legatees,  recipients  of  a 
snm  established  by  custom  as  a  polite  mode 
of  disinheritance,  It  is  a  case  where  the  law 
doe*  not  care  for  trifles.  The  real  pertlea 
In  interest  are  two,  the  appellant  and  the  re- 
spondent; one,  the  sole  substantial  devisee 
vnder  the  will,  offering  It  tor  protmte:  the 
other,  sole  heir  at  law,  resisting  probate. 
Under  such  circnmstancee  the  declarations 
or  admissions  of  the  devisee.  If  otherwise 
competent,  ought  to  be,  and  are,  admissible. 
Egbera  r.  Egbers.  177  ZU.  82,  02  N.  E.  286 ; 
Teckenbrock  r.  MtiLanghlln,  200  Mo.  633,  108 
8.  W.  48;  In  re  Myer's  Will,  supra;  Stall  t. 
Stnll,  1  Neb.  (Unof.)  389,  96  N.  W.  201 ;  Bey- 
er T.  Schlenker.  160  App.  671,  181  8.  W. 
470;  Wallls  Lnhrlng.  134  Ind.  447,  S4  N. 
a  231;  Ferret  t.  Perret,  184  Pa.  ISl.  89 
AtL  S3.  By  Instruction  21  the  court  sought 
to  limit  tt^  Jury,  in  tlieir  consideration  of 
these  declarations,  to  the  question  of  andne 
influence;  if  there  was  any  error  in  this* 
appellant  cannot  complflin,  as  it  was  to  her 
advantage. 

[17]  &  Two  physicians,  called  in  rebuttal 
as  Insanity  experts,  were  permitted  to  testify 
that,  in  their  opinion,  the  testator  could  not 
have  had  a  lucid  interval  when  the  will  was 
made.  Counsel  for  aK>elI^nt  say  that  tbia 
was  the  same  a*  permitting  the  doctors  to 
decide  the  very  question  before  the  Jury, 
whether  ttw  testator  waa  cabbie  of  making 
a  will,  and  approved  anthority  to  cited  to 
Blww  that  the  province  of  the  Jury  may  not 
be  thus  invaded.  .  We  assent  to  the  rule  in* 
roked,  but  not  to  Its  application.  The  de- 
cedent was  shown  to  have  been  insane  before 
December  1,  1008.  and  after  Christmas  of 
that  year.  He  died  the  following  year  ot 
demoDtia,  whidk  la  the  terminal  stage  of  in- 
sanity in  many  of  its  fosnu,  and  a  eontro* 
versy  liad  developed  as  to  the  nature  of  tliis 
Insanity.  It  was  the  eontention  of  the  ap- 
pelant that  on  December  12,  1908,  the  de- 
eeduit  waa  sane,  was  enjoying  a  lucid  Inters 
val,  and  this,  anppfuiied  by  formidable  evl- 
denoe^  was  consistent  with  the  nature  of  his 
disease  as  asserted  by  her  medical  witnesses. 
Vm  the  opposition  It  was  sturdily  maintain- 
ed that  the  disease  was  paresis,  a  general, 
progressiTa,  permanent.  Incurable  condition 
admitting  do  such  thing  as  a  ludd  interval; 
If  this  were  true,  then  the  questions  asked 
were  but  another  way  of  emphasizing  the  re- 
IIMDdait^i  eontentloB  as  to  the  nature  of  the 
dtsaaae,  and  of  ingulfing  whether  the  testator 
was  of  sound  mind  when  th*  will  waa  made. 


So  considered,  the  qtiestlon  was  wtthin  the 
scope  of  expert  testimony. 

[1 1]  7.  Error  Is  assigned  upon  the  refusal 
of  certain  instmctions  and  the  giving  of  cer- 
tain others.  Appellant's  offered  Instruction 
No.  6  was  properly  refased.  It  charged  the 
rule  to  be  that  a  less  degree  of  mind  Is  r»> 
quired  to  execute  a  will  than  a  contract, 
etc.,  and  Inany  decisions  are  dted  to  show 
that  this  is  good  law,  and  should  have  been 
given  to  the  Jury,  Respondent's  connsei,  on 
the  other  hand,  presoit  authorities  whldi 
hold  that  the  capacity  to  make  a  valid  will 
or  to  make  a  contract  is  precisely  the  same, 
and  that  was  the  ground  of  their  objectian 
to  the  Instruction.  With  all  due  respect  to 
these  Itemed  decisions,,  we  think  that  in 
such  mattera  comparisons  are  odious,  and, 
for  purposes  of  instructing  the  Jury,  wholly 
unnecessary.  To  make  a  will  or  contract 
Implies  more  than  merely  signing  it,  and  It 
contravenes  human  experience  to  say  that 
the  conception,  ordering,  and  oomprdienslon 
of  a  win  dispensing,  with  care  and  precision, 
extensive  property,  involving,  it  may  be,  diar- 
Itles  and  trusts  of  varlouB  kinds,  reqaires 
lees  capacity  than  the  purchase  of  a  bar  of 
soap ;  or  that  the  same  Intellectual  capacity 
is  required  for  the  slttiple  holograph,  "1 
leave  all  my  property  to  my  wif^"  and  for 
the  elaboration  of  a  conqrlex  trade  agree- 
rnent  designed  to  accomplish  far-reaching  re- 
sults. The  conclusion  of  common  sense  is 
that  it  takes  more  mind  to  make  some  wills 
than  to  make  some  contracts,  and  vice  versa; 
and  there  is  excellent  authority  tot  the  rule 
tiiat,  while  contractual  capacity  Implies  prima 
fade  the  capadty  to  make  a  will,  yet  nei- 
ther is  a  test  for  the  other,  and  the  presence 
or  absence  of  one  doea  not  oonduslvely  es- 
tablish the  presence  or  absence  of  the  other. 
Page  on  Wills,  {  06;  Turner's  Appeal,  72 
Conn.  806,  44  AtL  810;  Brown  r.  Mitchell, 
88  Tex.  350,  31  S.  W.  621,  36  L  R.  A.  64; 
8egur>8  Will,  71  Vt  224,  44  Atl.  342;  Ameri- 
can Bible  Sodety  t.  Price.  115  ni.  623.  5  N. 
E.  126;  Oreene  r.  Oreene^  14S  la  264,  83  N. 
E.  941. 

Aiq^ellant's  offered  Instruction  No.  7  was 
substantially  covered  by  the  givoi  instruc- 
tions Nos.  6  and  8.  The  court's  Instmctlon 
No.  7  la  attacked  as  assuming  the  testator's 
insanity,  and  as  Imposing  upon  the  appdlant 
a  greater  burden  than  properly  belonged  to 
her.  Upon  first  reading  this  se«ns  to  be  the 
case;  but  carefully  read,  and  taken  in  con- 
nection with  the  other  instructloDB,  we  do 
not  think  that  No.  7  could  have  been  so 
misleading  or  fmltful  of  prejudice  to  the 
ai^pellant  as  to  require  a  reversal  of  this  cas& 

&  An  exception  appears  to  the  ruling  ad- 
mitting  certain  testimony  of  the  witness  Tay- 
lor. This  testimony  wu  cirai  <ni  redirect 
examination,  and  he  was  entitled,  after  the 
plight  in  which  the  doas-ezamlnation  had 
put  him,  to  explain  himself  as  best  he  covld. 

lit}  ^  Upott  the  Cotmar  app«a  thU  eoart 
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entervA  into  a  fomewhat  extended  dlscnnlon 
of  the  evidence  presented  to  afiow  teBtamen- 
taE7  Incapacity,  with  tbe  result  that,  while 
It  was  dbaracterlzed  as  "not  as  satis^ctorjr 
as  it  might  be,"  It  was  still  held  sufficient 
There  Is  nothing  in  the  present  record  to 
require  a  change  in  either  the  characteriza- 
tion or  the  conclaslon.  There  was  ample  evi- 
dence  to  sustain  the  will,  and  there  was 
snbstantlal  evidence  against  It  Under  such 
drcomstances  we  may  not  substitute  our 
judgment  for  that  of  the  Judge  and  Jnry  who 
tried  the  issue  and  had  the  advantage  of 
personal  observation  of  the  witnoses.  In  re 
Noyes*  Estate.  40  Mont  178,  105  Pac.  1013; 
In  re  Murphy's  Estate,  supra;  In  re  Wilson's 
Estate,  supra.  8o,  also,  as  regards  the  sub* 
mission  to  the  Jury  of  the  issue  undue 
Influence.  Taken  at  Its  utmost  inferential 
value,  the  evidence  on  this  subject  was  soffl- 
dent  to  warrant  the  action  of  the  court 

There  is  no  reversible  error  In  the  record, 
and  the  order  appealed  tiom  Is  affiimed. 

Affirmed* 

BBANTLT,  a  J.  «nd  HOLLOWAZ, 
eottcuE. 


.    HcMAHON  T.  COOPEB. 
(Supreme  Ooort  of  Idaho.   Febu  18,  1918.) 

1.  EXECtmOH  (I  161*)— TSICPOBABT  Ivsvvo- 
TIOK— SumCIBITCT  OP  CtWPLAINT. 

Where  the  complaint  alleges,  in  an  action 
to  recover  personal  proper^,  that  the  plala- 
tiff  is  the  owner  and  entitled  to  the  possession 

of  the  property,  and  the  defendant  denies  the 
allegations  of  the  complaint,  sod  the  defendant 
daims  the  right  to  possession  under  a  levy  of 
executidn,  in  an  actiw  against  a  stranger  to 
the  present  acdon,  the  complaint  states  a  cause 
of  action ;  and,  upon  such  complaint,  the  plain- 
tiff Is  entitled  to  a  temporary  injunction  re- 
straining the  sale  pending  the  trial  of  the  case 
upon  the  merits. 

[Ed. .  Mote.— For  other  cases,  see  Execution. 

Cent  Dig.  U  467-471 ;  Dec.  Dig.  %  16L*] 

8.  PBOPBBTT  <i  0*)— OWMTBeHIP— BVIDBNOB. 

Where  the  right  of  ownership  and  the  pos- 
session of  personal  property  is  in  issue,  it  is 
proper  to  a[dmit  evidence  tending  to  show  that 
the  plaintiff  purchased  the  property  in  dispute, 
and  the  location  of  tlie  property,  and  the  pos- 
session of  such  property,  and  the  continued  pos- 
session, and  the  right  to  the  possession  of  the 
same. 

[Ed.  Note.— For  other  eases,  bee  Property, 
Dec.  Dig.  I  &.*] 

8.  Apfbax.  Atm  Brboe  <|  1040*)— Hariclbbs 
Ebrob— Dbmubekb— Tuck  yoB  Rulinq. 

The  action  of  the.  trial  court  in  refasing 
to  pass  upon  the  demurrer,  before  the  time 
the  injunction  was  issued,  became  immaterial 
for  the  reason  that  the  injunction  was  there- 
after dissolved,  and  no  appeal  was  taken  from 
the  action  of  the  trial  court  in  dissolTing  said 
injunction,  and  the  complaint  was  sufficient  to 
entitle  the  plaintiiff  to  maintain  the  cause  of 
aclon  alleged  in  the  complaint 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Efror,  Cent  Dig.  iS  4089-4106;  Dec  Dig.  1 
1040.*] 


4.  Appeal  aivd  Bbbob  (|  1005*)— Bxtikw-* 

QussnoNB  OP  Fact. 

Where  there  is  substantial  evidence  sup- 
porting the  verdict  and  judgment  rendered 
thereon,  the  verdict  and  ^dgmnit  win  be  af- 
firmed. 

[Ed.  Note.— For  other  eases,  see  Appeal  asd 

Error.  GenL  Dig.  H  8860-3876^  »M8-88M: 
Dec.  iMg.  S  1006>] 

Appeal  from  District  Court,  Bannodc  Couo- 
ty;  Ain«d  Bndg^  Judge; 

Action  by  James  B.  McMabon  against  W. 
W.  Cooper,  From  a  Jndgmfflt  for  plaintU^ 
defendant  appeals.  Affirmed. 

J.  Ed.  Smith,  of  Idaho  Falls,  for  api:>ellant 
Clark  A  Budge,  of  Pocatello,  for  respondent 

STEWART.  J.  This  action  was  instltnted 
In  the  district  court  by  plaintiff  against  th« 
defendant  to  enjoin  the  sale  of  certain  per- 
sonal property.  The  complaint  alleges  own* 
ershlp  and  the  right  to  possession  of  the 
property,  and  that  the  defendant  by  Tlrtue 
of  an  execution  Issued  out  of  the  probate 
court  of  Bingham  county,  wherein  Clanda 
Ferguson  was  plaintiff  and  one  W.  H,  Mul- 
ligan defendant,  levied  upon  said  personal 
property  to  satisfy  said  execution,  and  threat- 
ene  to  sell  said  personal  property,  and  will 
sell  It  unless  restrained.  The  defendant  In 
his  answer  denies  the  ownership  of  plain- 
tiff, and  denies  that  defendant  levied  npon 
said  property  without  rlg^t  or  wltliont  dna 
and  lawful  authority. 

Upon  the  issues  thus  presented  by  the 
pleadings,  tbe  cause  was  tried  and  submitted 
to  a  Jury;  and  under  the  instructions  the 
sole  question  was  submitted  to  the  jury.  Was 
the  plaintiff  tbe  owner  and  entitled  to  the 
possession  of  the  proper!?  at  the  time  tha 
defendant  levied  the  execntitm  and  took  pos- 
session of  said  property?  The  Jury  found 
for  the  plaintiff,  and  Judgment  was  rendered 
accordingly.  A  motion  for  a  new  trial  was 
made  In  said  cause  and  overruled,  and  this 
appeal  Is  from  the  order  overruling  the  mo- 
tion for  a  new  trial. 

Tbe  record  in  this  case  shows  that  the  mo- 
tion for  a  new  trial  was  upon  all  tbe  stat- 
utory grounds,  and  was  based  upon  affidavits, 
the  statement  of  the  case,  and  the  records 
and  flies  in  the  action,  tn  the  notice  of  mo- 
tion, spedflcationB  ot  errors  in  law  and  evl> 
dence  are  set  forth.  Therte  are  14  specific  er* 
roTs  of  law  assigned:  "(1)  The  court  erred 
in  granting  and  issuing  the  injunction  np<n 
the  plaintiff's  complaint  wlthoat  notice  to 
the  defendant  (2)  The  court  erred  in  refus- 
ing to  hear  and  determine  defendant's  de- 
murrer to  the  complaint  of  plaintiff  at  the 
time  the  Injunction  was  dissolved,  as  request- 
ed to  do  by  the  defendant's  attorney.  In 
making  the  order  shortening  the  statutory 
time  for  defendant  to  appear  atad  show  cause 
why  the  so-called  restraining  order  should 
not  be  made.  (4)  In  making  the  so-oalled 
restraining  order.   (S)  In  setting  the  causa 
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tot  trial  befon  tbe  deCendant's  demurrer 
was  (UqiKwed  iit.  ^  tn  overruling  the  de* 
fendan^s  demurrer  after  the  Jury  waa  called 
to  try  the  case. '  (7)  In  overruling  the  de- 
murrer of  the  defendant  to  plalntUTs  com- 
plaint. (8)  In  permitting  any  evidence  of 
the  plaintiff's  purdiase,  possession,  or  con- 
tinued possession  of  the  attached  property 
sued  for  herein.  (9)  In  permitting  any  evi- 
dence of  such  posaesstoD  after  the  17th  day 
of  February,  1911.  (10)  In  proceeding  to 
trial  of  the  cause  by  a  jury,  without  first 
disposing  of  the  injunction,  or  so-called  re- 
straining order.  (11)  In  denying  the  defend- 
ant's motlou  for  a  nonsuit  at  the  close  of 
plalntUTs  evidence.  (12)  In  failing  to  read 
the  two  forms  of  verdict,  on  delivering  them 
to  the  Jury.  (13)  In  permitting  the  jury  to 
determine  mixed  questions  of  law  and  fact. 
(14)  In  rendering  and  enteriug  Judgment  up- 
on a  complaint  which  failed  to  state  a  cause 
of  action  for  an  injunction."  Then  follow 
the  specifications  of  error  in  wtilcb  It  is 
claimed  the  evidence  Is  Insnfflclent  to  Justify 
the  verdict  and  the  Judgment  of  the  court 

We  will  first  consider  tne  specifications  of 
error  of  law  occurring  during  the  trial 
Uany  of  them  are  In  the  main  technical,  and 
in  no  way  affect  the  right  of  either  ^rty, 
and  have  no  bearing  upon  the  real  issue  pre- 
sented In  the  pleadings.  , 

[1]  The  action  was  brought  fOr  the  purpose 
of  securing  an  injunction  restraining  the 
sheriff  from  selling  property  belonging  to 
the  plaintiff  and  levied  upon  by  the  sheriff 
under  an  execution  issued  in  a  cause  where- 
in a  judgment  had  been  rendered  against  one 
W.  H.  Mulligan;  and,  under  that  execution, 
the  sheriff  waa  threatening  to  sell  the  prop- 
erty claimed  In  this  action  to  belong  to  this 
plaintiff.  The  complaint  alleged  that  the 
ptalntlff  was  the  owner  and  ^titled  to  the 
ponoooolon  of  the  property  In  contxoveray. 
Tbe  defendant,  the  sheriff,  denied  the  plaln- 
tUTs ownership,  and  alleged  the  right  to  pos- 
■esskm  under  the  levy  of  execution.  Tbe 
right  of  posseBston  was  tbe  issne  made  by 
the  pleadings;  and  It  was  the  only  qnestlon 
submitted  to  the  jury,  and  tbe  only  qnestifm 
determined  1^  tbem.  Tbe  comiOaint  stated 
a  cause  of  aetUm. 

From  the  showing  made  In  this  ease,  tbe 
Ii9aIntUr  was  ^titled  to  a  temporary  Injunc- 
tion restraining  tiie  sheriff  from  selling  tbe 
property  poidlng  the  trial  of  the  case  upon 
the  merits.  The  property  was  seised  as  tbe 
property  of  another;  and  tbe  plaintiff  cer- 
tainly had  a  right  to  ask  for  a  restraining 
order  to  prevent  the  sale  of  his  property 
upon  an  execution  against  another  party. 
Klndall  T.  Lincoln  Hardware  &  Implement 
Co.,  8  Idaho,  664,  70  Pac.  1056;  Kester  t. 
Scbnld^  n  Idaho.  663.  8S  Fac.  974. 


[2]  The  trial  court  did  not  err  In  admit- 
ting evldMice  abowlng  tbe  plaintifPs  purchase 
of  said  property,  and  tbe  location  Of  tbe 
property,  and  the  taking  possession  of  such 
property,  and  the  continued  possession  of  the 
same,  and  his  right  to  Qie  possession,  as  al- 
leged in  tbe  complaint  •  It  is  assigned  as  er- 
ror  that  the  trial  court  eired  In  granting  a 
temporary  injunction  In  said  cause  upon  tlie 
complaint  This  error  Is  Immaterial,  for  the 
court  dissolved  said  injunction  within  a  f^ 
days  after  It  wu  granted,  and  no  injury  re- 
sulted, so  tar  as  tbe  record  is  ccmcemed,  to 
the  defendant 

t3]  Tbe  trial  court  did  not  commit  snCh  an 
error  as  would  justUy  this  court  In  revers- 
ing this  case,  in  bis  action  In  refusing  to 
pass  up(m  tbe  demurrer  before  tbe  time  the 
injunction  was  Iwued,  tm  tbe  reason  that 
the  Injunction  was  thereafter  dissolved,  and 
no  appeal  was  taken  from  the  actltm  otC  the 
trial  court  in  dissolving  said  injunction,  and 
the  complaint  was  snffi<Hent  to  entitle  the 
plaintiff  to  maintain  tbe  cause  of  iactlon  al* 
leged  In  the  complaint.  Neither  did  the  court 
err  in  denying  the  motion  for  a  nonsuit  at 
the  close  of  the  plaintiff's  case.  Hie  evi- 
dence, upon  the  close  of  the  plaintiff's  case, 
made  a  prima  facte  case,  and  a  motion  for  a 
nonsuit  should  have  been  denied.  The  other 
assignments  of  error  occurring  at  the  trial 
we  do  not  deem  of  soch  a  duractn  as  to 
require  any  discussion. 

[4]  The  next  error  presented  upon  this  ap- 
peal Is  tbat  the  evidence  Is  insufficient  to 
Justify  the  verdict  and  the  judgment  of  the 
trial  court.  The  argument  Is  that  the  evi- 
dence in  this  case  does  not  show  a  sale  made 
by  Mulligan  to  tbe  plaintiff,  or  that  there 
was  an  immediate  delivery  of  the  property 
alleged  to  be  sold,  and  tbe  continuous  posses- 
sion of  said  property  thereafter.  Upon  this 
question,  after  a  careful  examination  of  the 
evidence,  It  Is  apparent  that  the  evidence  is 
somewhat  conflicting  as  to  the  sale,  and 
also  as  to  the  immediate  delivery  and  the 
continued  possession  of  the  property  there- 
after under  the  bill  of  sale  dated  February 
2,  1911,  given  by  W.  H.  Mulligan,  from  whom 
tbe  plaintiff  purchased  said  property;  but 
tbe  jury  ha^  found  upon  this  question,  and 
there  Is  substantial  evidence  sui)portlng  the 
verdict  and  the  Judgment  rendered  thereon. 
Simons  v.  Daly,  9  Idaho,  87,  72  Pac.  507; 
Rapple  v.  Hughes,  10  Idaho,  338,  77  Pac.  722. 

In  such  a  case,  this  court  will  not  disturb 
tbe  Judgment  The  vwdlct  Is  supported  by 
the  evidence,  and  the  verdict.  snt:vortB  tbe 
Judgment. 

The  Judgment  Is  affirmed..  Costs  awarded 

to  respondent 

AILSHIB,  a  and  SITLLITAN,  con- 
cnr. 
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m  Idaho  BH)   

STATB  T.  8ATBRk 
tSdpreiM  Court  dt  Idalio.   March  11,  1918.) 

Cbiminal  Law  (|  1108*)— Affuz.— Bavnir 

or  EVIDINCB. 

Transcript  of  tbe  evidence  examined  In 
tfiis  case,  and  AeU  tbat  there  la  no  evidence 
apoQ  which  to  reit  a  verdict  and  jodgment  of 

eobvlctioD. 

{E:d.  Note^For  other  ciaea,  aee  Criminal 
Law.  Gent.  Die.  fi  8OT4-8063;  Dee.  Dig.  1 
H5».*] 

,  Appeal  from  District  Court,  Bingham  Gbun- 

tr;  J.  M.  Stevena,  Judge. 

.  John  Sayer  was  convicted  of  crime,  and 

appeals.  Judjgfmoit  xeversed*  and  defendant 

Oladiarged. 

Glaade  W.  GUwon,  of  Boise,  for  appoint 
J.  H.  Petersco,  Attf.  QeoLt  J.  J.  Ouheen  and 
T.  a  -  GofBn,  Aut  Attys.  Gen.,  and  J. 
Qood..Cb.  Atty.,  of  Blackfoot,  for  the  State. 

'  AILSHIE,  O.  J.  In  this  case  it  is  insisted 
b7  counsel  for  the  appellant  that  there  is  ab- 
solutely no  evidence  whatever  establishing 
the  guilt  of  the  appellant,  and  that  the  Jury 
had  before  them  no  evidence  upon  which  to 
rest  a  verdict  At  the  oral  argument,  the 
Assistant  Attorney  General  stated  that  he 
had  been  unaole  to  Snd  any  evidence  in  the 
record  which  Justified  a  verdict  and  Judg- 
ment of  conviction.  Tlie  Attorney  Qeneral's 
office  has  furnished  us  with  a  digest  of  aU 
the  evidence  in  the  case,  and  cited  us  to 
.everything  that  could  be  considered  as  a 
circumstance  or  Buspidon  against  the  de- 
fendant After  examining  this,  as  well  as 
.the  transcript  of  the  evidence,  we  are  still 
Jeft  to  wonder  upon  what  grounds  the. Jury 
returned  a  verdict  of  guilty.  There  is  cer- 
tainly no  evidence  Justifying  It  in  this  record. 
In  the  meanwhile^  it  appears  that  defend- 
ant has  aerred  wdl-nlgh  a  year  In  the  peni- 
tentiary. 

,  The  Judgment  is  reversed,  and  the  defend- 
ant wiU  be  discharged. 

SULUYAN  and  STEWART,  JX.  ooncor. 


OB  lOabo  418)  .  .  . 

.OUNN  T.  PERSDVERANOEl  UIN.  &  MILI* 
CO. 

(Supreme  Court  of  Idaho.    Feb.  19,  1913.) 

1.  WOBK  AND  LABOB  A  28*)— DnDBNCS. 

Evidence  keM  snffidsnt  to  snstaUi  the  ver- 
dict 

.  [Ed.  Note^For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  %%  17,  SSTDcc.  Dig.  i  2&*] 

|2.  AocotTzrr  Stated  (1 19*)— BtriDSROB.  ■ 

Beld,  that  the  evidence  does  not  show  an 
account  stated. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  IS  91-08;  Dec.  Dig.  f  19.*] 

8.  iNSTBtTCnom. 

Held,  that  the  conrt  did  not  err  in  giving 
Instructions. 


Appeal  from  District  Court  Lincoln  Gtnpi- 
ty;  Ddward  A.  Waltm,  Judga 

Actlwk  1^  Jiunea  Qwm  agalDat  tb»  Par- 
aeverance  Mining -ft  MlUlntrOompanr.  Jndg- 
m«it  for  plaintiff,  and  dtfoidant  appeals. 
Affirmed. 

Wyman  ft  Wyman,  of  Boise,  -  tar  appd< 
laid:.  A.  U  Metcher.  of  SldiiMd,  and  Jolui< 
son  ft  Haddock,  ot  Shoshone,  tot  reivond- 
ent 

SUIiUVAN,  J.  This  action  was  brought 
to  recover  from  the  defendant  the  Perse- 
verance Mining  ft  Milling  Company,  the  sum 
of  $1,770,  with  interest  thereon  and  an  attor- 
ney's fee  of  ¥200,  -for  services  alleged  to  have 
been  rendered  by  the  plalntlflt  for  the  de- 
fendant corporation.  The  appellant  corpora- 
tion answered,  denying  many  of  the  allega- 
tions of  the  comi^Int  and  averred  as  a 
further  defense  that  there  was  an  acconnt- 
Ing  between  the  plaintifl  and  defendant 
and  there  was  found  to  be  due  to  the  de- 
fendant a  balance  of  $500.  and  that  said 
settlement  was  evidenced  by  the  following 
writing:  "Flint  Idaho.  March  U,  1911.  Ob 
final  settl«nent  of  all  accottnte  to  date  be- 
tween James  Gimn  and  tlie  Perseverance 
Mining  ft  Milling  Co.  It  is  hereto  under- 
stood and  agreed  that  the  full  -amount  dne 
James  Gtmn  from  the  Perseverance  Mining  ft 
Millings  Company  Is  five  hundred  dollars 
($500.00).  James  Onnn.  Witness:  H.  H. 
Bonnell."  The  appellant  tendered  on  the 
trial  said  sum  of  $500.  The  cause  was  tried 
by  the  court  with  a  Jury,  and  the  Jury  ren- 
dered a  verdict  of  $1,126,  with  interest  there- 
on, in  favor  of  the  plaintiff,  and  Judgment 
vrafl  entered  on  said  vMdict  The  appeal  ts 
from  the  Judgm^it 

The  a{^>eliant  assigns  several  errors,  vrtii^ 
are  to  the  effect  that  the  «>urt  erred  in  tt- 
terlng  Judgment;  that  the  verdict  is  against 
law;  that  the  Jury  disregarded  certain  in- 
structions given  by  the  court:  tliat  the  conn 
nred  in  giving  certain  Instmetiona;  ttet  the 
evidence  shows  that  there  was  an  account 
stated ;  that  the  amount  dne  plaintiff  ftoni 
the  defendant  was  the  sum  of  $500,  and  no 
more. 

The  alleged  settlement  represaited  by  said 
wrltli^  above  quoted  was  the  principal  de- 
fense made  by  the  a^iieUant  The  appel- 
lant sought  to  show  that  at  the  termination 
of  the  emi^oyment  of  plaintiff,  Bonn^i,  the 
president  and  general  manager  of  the  appel- 
lant company^  bad  an  accounting  and  went 
over  the  items  of  debits  and  credits,  and  as- 
certained a  balance  and  agreed  upon  the 
spedflc  sum  of  $500  due  the  plalntlll,  and 
that  such  settlement  was  conclusive.  The 
respondent's  theory  was  and  is  that  there 
was  at  no  Ume  any  accounting  nor  any  con- 
sideration or  settlement  of  mutual  accounts, 
that  no  balance  was  ascertained 'or  agreed 
upon,  and  that  the  instrument  relied  vpoa 
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was  rimply  an  offer  <m  tiie  part  of  tlie  plaln- 
Uff  to  accept  1600  In  settlenient  of  a  claim 
which  the  Jury  found  was  ^,126.  and  that 
sndi  offer  to  accept  less  than  the  amonnt 
doe  was  withont  consideration,  and  the 
same,  never  having  been  paid  or  accepted, 
was  not  binding  upon  the  plaintiff.  Bonnell 
testified  that  when  the  settlement  was  made, 
and  said  writing  signed,  they  did  not  go  into 
any  detail,  "sort  of  jumped  at  It— lumped  It 
off."  The  evidence  clearly  shows  that  they 
did  not  figure  over  any  accounts  at  all  when 
said  all^^  settlement  was  made,  but  that 
respondent  was  disgusted,  and  agreed  to 
whatever  Bonnell  suggested.  There  was  a 
sharp  conflict  in  the  evidence  on  practically 
every  proposition  involved — 'In  the  employ- 
ment, the  performance  of  servlcea,  the  value 
thereof,  the  alleged  settlraient— and  In  all 
of  those  controverted  questions  the 
fonnd  In  favor  of  the  plaintiff.  In  said  wrtt* 
Ing  there  is  no  promise  on  the  part  of  the 
appellant  to  pay  the  $S00  mentioned  therein. 

[1,2]  On  a  review  of  all  of  the  evidence, 
we  are  sattefled  there  is  snbstantlal  evidence 
to  support  tbe  verdict  of  the  juiy.  It  is  clear 
from  all  of  the  evidence  that  there  was  no 
account  stated  between  the  parties.  The  In^ 
stmetlons  sufflct^tly  cover  the  case. 

We  And  no  reversible  error  in  the  record. 
The  Judgment  is  therefore  affirmed.  Oosta 
awarded  In  favor  of  nspondent 

AILSHIB^  a      and  STBWABT,  3^  COD' 

CUT* 


OS  Idaho  n7) 
BENOOECnBA  v.  BLMOBB  OOTTNTT. 
(Supreme  Court  of  IdtUio.   Feb.  16.  1013.) 

1.  Taxation  ({  6S5*)  —  BarcBDiKS  Pat- 

SiXni^TATUTOBT  PBOVJ8LON8. 

Under  the  provisions  of  section  1791,  Rev. 
Codes,  county  commissioners  have  tbe  power  to 
refnnd  to  a  taxpayer  any  money  to  which  he 
owy  be  entitled  by  reason  of  taxes  baving  been 
paid  twifie  on  the  same  property,  or  on  account 
of  double  assessments  or  erroneous  assessment 
through  clerical  errors,  or  where.  In  the  judg- 
ment of  the  -commissionerB,  the  assessmeBt  up- 
on tbe  property  "was  ao  grossly  overestimated 
that  the  same  was  a  mietake." 

Kot&— For  other  cases,  sea  Taxation, 
Cent.  Dig.  II  991-806,  1012;  1016;  Dec.  Dig.! 
_IS86.*3  ' 

2.  Taxatioiv  a  B3S*)— Rsnrironva  PATimitT 
— Statutobt  PaoTisroNe. 

The  clanse,  "so  grossly  overestimated  that 
the  same  was  a  mistebe,"  contained  in  section 
1791,  Bev.  Codes,  does  not  have  reference  to  an 
assessment  made  in  good  fkith,  with  full  knowl- 
edge on  tiie  part  of  tbe  assessor  of  Uka  extent; 
description,  utuatipn,  and  probable  or  general- 
ly estunated  value  of  the  property,  and  where 
the  assessment  was  made  in  tbe  regular  way  in 
due  coarse  of  official  daty. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Gent  Dte.  H  991-896,  1012,  1015;  Dea  d£ 
1680.*] 


3.  Taxation  <|  635*>— BiFuiiDiira  PATunrr 

■  — StATUTOBT  PBOVIBlOffa. 

He  clause  *'so  grossly  overestimated  that 
the  same  wai*  a  mistake,"  contained  In  Kctloa 
1791,  Rev.  Codes,  with  reference  to  the  refund- 
ing of  tax  money,  was  intended  to  aothorlze 
granting  relief,  where  tbe  valuation  has  been 
placed  upon  property,  u  the  same  appears  up- 
on the  assessment  roU,  so  excessive  and  dispro- 
portionate to  the  generally  estimated  valae  of 
the  proper^  as  to  soggest  in  itself  that  some 
error  or  mistake  has  been  made  la  tbe  assesS- 
Dient,  and  may  cover  a  case  where  the  assessor 
was  mistaken  as  to  the  Ideation  or  dlstribation 
of .  the  property,  its  extent;  or  bounds,  or  was 
misinformed  as  to  the  value  of  that  or  similar 
property,  or  had  no  knowledge  whatever  as  to 
the  probable  value  of  the  property. 

[Ed.  Note.--For  other  cases,  see  Taxation, 
Ce^Dig.  H  991-89S,  UMATiOIS;  Dee.  Dig. 

Appeal  from  District  Court,  Elmore  Ootrn* 
ty;  Edward  A.  Walters,  Judge. 

Application  by  Joe  Bengoediea  to  the 
Board  of  Commissioners  of  Elmore  County 
to  have  certain  tax  mon^  refunded.  Appli- 
cation granted,  and  tbe  county  appeals  to  the 
District  Court;  From  a  Judgment  for  the 
claimant,  tbe  county  appeals.  BenrBed  and 
remanded,  with  divectlonB. 

W.  Jj.  Harvey,  Pros.  Atty.,  of  Mountain 
Home,  for  appellant  Daniel  McLaagblln»  of 
Mountain  Hom^  for  respondent 

AILSHIE,  0.  J.  On  the  9th  of  January, 
1012,  the  respondent  herein  presented  a  peti- 
tion and  claim  to  the  board  of  county  com- 
missioners of  Elmore  county,  setting  forth 
that  the  Boigoediea  Hotel  at  Mountain 
Home  bad  been  grossly  overvalued,  and  asked 
for  a  refund  of  $400  of  taxes  which  be  fiad 
paid  under  protest  The  same  day  the  board 
of  commissioners  examined  the  matter  and 
made  an  order  directing  that  respondent  be 
rounded  the  sum  of  $16S  on  account  of  thla 
claim.  The  county,  acting  thromch  tbe  coun- 
ty attomcty,  thereafter  prosecuted  an  aiveal 
to  the  district  court  The  case  waa  tried 
in  tbe  district  court  and  the  order  of  tbe 
board  of  CMnmlasloners  waa  modified  and 
affirmed.  The  oonnty  tSterenpon  a|^>oaled  to 
this  court 

[1]  Respondent  filed  bis  claim  with  the 
board  of  commissioners,  and  the  board  aa- 
anmed  to  act  thereon  under  the  authority  ctf 
section  1701  of  the  Rev.  Codes.  The  portion 
of  the  section  particularly  applicable  to  tbis 
case  reads  as  follows:  "The  county  com- 
mlsstoners  of  the  varlooa  counties  in  the 
state  of  Idaho,  aball  have  power  to  refund 
to  tbe  taxpayer  any  money  to  which  be  may 
be  entitled  by  reason  of  the  taxes  ^>on 
properly  bavins  been .  paid  twice  for  the 
same  year,  or  any  moneys  to  which  any  tax- 
payer may  be  entitled  by  reason  of  the  dou- 
ble assessment  or  erroneous  assessment  of 
property  throtif^  clerical  or  other  errors,  or 
wbm,  in  the  Judgment  of  the  county  eom- 
misdoDors,  tbe  asnaameiA  upon  property 
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wu  10  froady  OTerefltlmated  that  the  same 
^na  a  mistaka  Tb»  said  money  shall  be 
Tefunded  by  warrants  drawn  oa  the  current 
expense  fund  of  the  oonnty." 

[2]  This  claim  was  based  particularly  on 
that  clause  of  the  toreg^ng  section  which 
provides  that  the  board  may  refund  taxes 
when,  in  th^  Judgment,  the  "aBsessmmt 
upon  proper^  was  so  grossly  oreresUmated 
that  the  same -amounts  to  a  mistake."  The 
statute  Is  quite  clear  as  to  the  refunding  of 
taxes  paid  under  certain  conditions :  First, 
where  the  taxes  have  been  paid  twice  in  the 
same  year;  second,  where  a  double  assesa- 
ment  has  been  made ;  third,  where  an  assess- 
ment has  been  made  erroneously  through 
clerical  or  other  errors.  It  is  not  a  difficult 
matter  to  ascertain  when  a  case  comes  with- 
in one  of  the  foregoing  provisions  of  the 
statute;  but  It  becomes  a  more  difficult  prob- 
lem to  determine  Just  what  the  lawmakers 
intended  when  writing  the  provision  author- 
izing a  refund,  "when  the  property  has  been 
80  grossly  overestimated  tbat  the  same 
amounts  to  a  mistake."  In  fact,  it  Is  a  dif- 
ficult problem  to  determine  Just  when  an 
overestimate  of  property,  however  gross  the 
overestimate  may  be,  will  "amount  to  a 
mistake."  The  clause,  "so  grossly  overesti- 
mated that  the  same  was  a  mistake,"  cer- 
tainly cannot  have  reference  to  an  assess- 
ment made  In  good  faith,  with  full  knowl- 
edge OD  the  {tart  of  the  assessor  of  the  ex- 
tent, location,  situation,  and  probable  value 
of  the  property,  and  where  the  assessment 
was  made  lu  the  regular  way  and  in  due 
course  of  official  duty. 

[$]  We  are  rather  inclined  to  believe  that 
the  L^slature  meant  by  this  statute  to 
provide  for  granting  relief  in  a  case  whera 
a  valuation  has  been  placed  on  the  property, 
as  the  same  appears  from  the  assessment 
roll,  80  excessive  and  disproportionate  to 
the  actual  or  generally  estimated  value  of 
the  property  as  to  suggest  In  Itself  error 
and  mistake  as  to  the  description  or  extent 
of  the  property  or  Its  true  situation  or  loca- 
tion. If,  for  example,  a  i>iece  of  property 
worth  but  $1,000  were  assessed  at  $10,000, 
the  presumption  might  be  raised  thereby  that 
the  assessor  was  mistaken  as  to  the  location, 
description,  extent,  or  bounds  of  the  proper- 
ty, or  was  misinformed  as  to  the  value  of 
that  or  similar  property,  or  else  that  he  had 
acted  fraudulently  and  that  the  property 
owner  had  no  notice  of  the  valuation  placed 
on  such  property,  otherwise  be  would  have 
aK>lied  to  the  board  <ft  equalization  for  re- 
lief. 

Taking  the  ease  at  bar,  the  property  wab 
assessed  as  follows:  Lot,  $180,  improvements, 
which  consisted  of  a  h6tel,  at  $23,400.  and 
furniture  contained  In  the  hotel  at  $6,000, 
making  a  total  of  $29,580.  When  the  'i^ase 
Anally  reached  the  district  court  on  appeal 
from  the  board  of  commissioners,  the  court 
Xound,  that  the  .true  and  ix>ri-ect  vajue  of  the 
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propnty  and  the  amount  at  .which  It  ahoold 
have  been  assessed  was  $17,000.  and  that  the 
pn^rty  had  been  OTerestlniated  in  tlie  sum 
of  $32,580,  and  accordingly  ordered  that  the 
commissioners  draw  a  warrant  on  the  cur- 
rent expense  fund  of  the  county  tar  the  sum 
of  $889.06  to  reimburse  the  profierty  owner 
for  enesa  of  taxes  for  the  year.  When  the 
case  was  tried  in  court,  a  number  of  wit- 
nesses were  caUed,  and  they  variooaly  ee- 
timated  the  value  of  this  property  at  all  the 
way  from  a  nominal  sum  to  about  $31^00a 
One  of  the  contractoni  who  built  the  build- 
ing testifies  that  the  crastructlon  of  tlie 
building  was  commenced  in  the  year  1906, 
and  that  the  building  actually  cost  $26,000; 
It  also  seems  to  have  been  generally  admitted 
that  the  fumtehlngs  in  the  bnlldlng  cost 
$6,000-  The  lot  on  which  the  building  stood 
was  estimated  at  abont  $200.  An  abatractor 
and  real  estate  man  of  Mountain  Hom% 
the  town  in  which  the  building  Is  ^tuated, 
estimated  that  the  building  and  lot  was 
worth  $20,000  at  the  time  this  assessment 
was  made,  exclusive  of  the  furnishings  in  the 
building.  The  assessor  testified  that  he  made 
this  assessment  deliberately  and  In  the  same 
manner  he  made  all  other  assessments;  that 
he  knew  what  he  was  doing,  and  that  there 
was  no  mistake  about  the  assessment;  that 
he  made  assessments  generally  after  dlscns- 
Biug  valnes  with  citizens  and  property  owners 
In  the  community  and  vicinity  where  the  prop- 
erty was  located.  In  other  words,  the  evi- 
dence shows  an  utter  lack  of  agreement  or 
unanimity  as  to  the  true  value  of  this  prop> 
erty — it  Is  the  kind  and  class  of  proper^ 
about  which  men  honestly  disagree  aa  to  its 
value. 

Now,  while  it  Is  admitted  that  this  la  a 
high,  and  perhaps  an  over,  assessment,  still 
there  Is  no  fact  disclosed  which  would  bring 
the  case  within  the  provisions  of  this  stat- 
ute, or  would  raise  the  Inference  that  any 
mistake  had  been  made  such  as  Is  contem- 
plated by  the  statute  and  could  be  charact^ 
Ized  as  a  "gross  overratlmate."  We  presume 
that  hundreds  of  cases  of  this  character,  and 
diCFering  only  In  degree,  might  be  found  in 
almost  every  county  In  the  state;  and,  if  a 
taxpayer  is  to  recover  in  a  case  like  this, 
then  there  are  hundreds,  and  perhaps  thou- 
sands, of  taxpayers  in  the  state  who  would 
be  entitled  to  recover  varying  amounts  on 
account  of  overestimates  as  to  the  value  of 
their  property.  The  statute  certainly  never 
meant  to  cover  such  a  cose.  The  Legisla- 
ture has  provided  that  the  taxpayer,  who  Is 
dissatisfied  With  the  valuation  placed  upon 
his  property,  must  apply  to  the  board  of 
equalization,  and  that  he  may  then  and  there 
have  a  hearing.  Section  1695,  Rev.  Cofle^ 
as  amended  by  extraordinary  session  of  1912 
(Laws  1912,  c.  8),  provides  that  no  reduction 
In  Valuation  shall  be  made;toany  taxpayer, 
"unless  such  person  or  agent  making  appli- 
cation attends  and  answers  all  qaffi^lois  pa<* 
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tlDHit  to  tb*  Inqnlrj^**  Tbli  applicatlou 
nnit  be  made  at  tbe  legnlar  senion  ot  tbe 
board  of  eanalisatlon.  It  baa  been  tbe  uni- 
form policy  of  tbe  Legislatiire  of  tbla  state 
to  limit  cbanges  and  alterations  In  asBessed 
ralae  of  property  to  apedfled  times  and  a 
opedal  body,  namely,  before  tbe  board  of 
eqaallzatlon  at  its  regnlar  sesslTO  ta^  for 
tbat  purpose.  Tbe  Legislature  bas  declined 
to  provide  for  any  appeal  to  be  takm  from 
an  order  of  tbe  board  of  equallzatloo  in 
eqnallztng  taxes.  It  la  therefore  clear  to  us 
tbat  the  L^slatnre»  in  adopting  section 
1791.  did  not  mean  or  intend  to  provide 
another  metiuid'vhereby  tbe  taxpayer,  after 
asaeesmenta  baTe  been  made  and  equalization 
bad  and  taxes  have  been  paid,  may  present 
bis  bill  to  the  boaM  and  collect  bade  a  part 
<tf  those  taxes;  or,  If  the  board  refuses  to  al- 
low any  claim,  he  may  Uien  appeal  to  tbe 
conrte  and  thus  tie  up  the  revenues,  and, 
if  he  gets  a  Judgment,  ^barrasses  the  coun- 
ty in  the  administration  of  the  public  affairs. 

In  this  case,  the  money  bad  been  paid 
into  tbe  county  treasury  and  distributed 
and  disbursed  to  tbe  rarloua  funds;  part  of 
it  having  been  paid  to  school  districts  and 
the  Tillage  or  city  government  of  Mountain 
Home.  Tbe  remedy  of  the  taxpayer  was  by 
application  to  the  board  of  equalisation. 
He  had  notice  of  the  valuation  placed  on  his 
property,  and  the  law  gave  him  tbe  right  to 
apply  to  the  board  for  a  reduction  where 
both  sides  might  have  had  a  hearing. 

It  Is  dear  to  ns  that  the  statute  (section 
1791)  was  not  Intended  to  cover  a  case  of  this 
kind:  and  for  that  reason  the  judgment 
herein  must  be  reversed,  and  it  is  so  ordered, 
and  the  cause  is  remanded,  with  direction 
to  the  district  court  to  revi^ae  the  action 
of  the  board  of  commissioners  In  accordance 
with  the  views  hereto  expressed.  Costs 
awarded  in  fhvor  of  app^ant 

SULLIVAN  and  8TBWAHT,  33^  concur. 

(St  Wbo  MO) 

STATE  v.  DOWNING. 
(Supreme  Ooart  of  Idaho.    March  11,  1918.) 

1.  CamiiTAL  Law  (|  44*)— Atteuftb  to  Oou- 

MIT  Crimi:. 

Section  7235,  Rev.  Codes,  providea  for  the 
paniahment  of  attempts  to  commit  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {  61 ;  Dec.  Dig.  i  44.*] 

S.  Cbiuinai.  Law   (|  76S*>— Bvidimo— In* 

ffntucnoN  TO  Acquit. 

Under  the  provialona  of  section  7877,  Hev. 
Codes,  if  at  any  time  after  the  evidence  on  ei- 
ther side  is  dosed  the  court  deems  it  lasuffi- 
dent  to  warraot  a  conviction,  it  must  advise 
die  jury  to  acquit  the  defeodant:  but  the  jury 
■re  Dot  bound  by  such  advice.  The  court  is  not 
required  to  give  such  advice  unless  it  deuna  the 
STidence  insaflBcient  to  convict.- 

[Ed.  Note.— For  otiier  cases,  see  Griminal 
Law.  Cent  Dig.  H  ITW,  1727-1730;  Dec  Dig. 
I  753.*] 


8.  CbihiitaIi  Law  Q  634*)— JBxtbajitdioux 

confebsior  —  cobbobobatxno  cnoulc- 

STANCKS. 

An  eztrajudidai  confession  by  the  aeonssd 
is  not  sufficient  to  warrant  a  conviction  unlem 
there  are  some  corroborating  circumstances,  and 
as  to  whether  the  corroborating  circumstances 
are  sufficient  Is  a  question  for  tbe  Jury. 

[Ed.  Note.— For  other  cases,  see  (Mmlnal 
Law.  Cent.  Dig.  H  1202-1206, 1229-1224;  Deo. 
Dig.  I  634.*] 

4.  Cbiminae.  Law  d  11S9*)  —  Appeal  —  lU:- 

VIEW  OF  EVIDBKCK. 

Where  there  is  a  anbstantial  conflict  in  the 
evidence  and  tbe  evidence  taken  as  a  whole  is 
sufficient  to  sustain  the  verdict,  the  verdict  will 
not  be  disturbed. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
]U^^Cent  Dig.  H  3074-^3088;  Dec.  Dlg>  1 

&  WOBM  ASD  PattA8i9-"IirciBno>*'— "Ad- 
vise." 

The  generally  accepted  meaning  of  Ihe 
word  "instruct,"  when  applied  to  courts,  means 
a  direction  tbat  is  to  be  obeyed:  while,  under 
tbe  meaning  given  to  the  word  "advise,"  it  is 
optional  with  tbe  person  addressed  whetoer  be 
will  act  on  such  advice  or  not. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1.  p.  237;  vol.  8,  p.  7668; 
voL  4,  p.  3063.] 

Appeal  from  District  Court,  Washington 
County;  Ed.  Ll  Bryan.  Judge 

J.  B.  Downing,  alias  Cyclone  Bnms,  was 
oonvicted  of  crimes  and  appeals.  Affirmed. 

Frank  Harris  and  J.  W.  Galloway,  both  of 
Welser,  for  appellant  J.  H.  Peterson,  Atty. 
Oen.,  and  J.  L.  Rlcharda,  of  Welser,  tcx  the 

State. 


SCLLITAN,  J.  Tbe  defendant  was  prose- 
cuted on  tbe  information  of  tbe  prosecuting 
attorney,  wherein  It  is  alleged  "that  said 
defendant  on  or  about  the  20th  day  of  Au- 
gust, 1912,  at  Welser  •  •  •  thai  and 
there  being,  did  wlllfnlly,  unlawfully,  and 
feloniously  make  an  assault  uiwn  tbe  person 
of  one  Neva  Kingsbury,  a  female  child  that 
and  there  being  under  the  age  of  18  years,  to 
wit,  of  the  age  of  18  years  and  upwards,  and 
did  then  and  there  willfully,  unlawfully,  and 
feloniously  attempt  to  have  sexual  inter- 
course with  her,  the  said  Neva  Kingsbury, 
she,  the  said  Neva  Kingsbury,  not  being  then 
and  there  tb^  wife  of  him,  the  said  defend- 
ant, and  thus  said  defendant  did  become  and 
uftw  is  guilty  of  the  crime  of  attempt  to 
commit  rape  as  aforesaid,  contrary/'  eto., 
and  was  convicted  as  thereto  cburged  and 
sentenced  to  imprlsmiment  to  the  state  peni- 
tentiary for  not  less  than  one  year  and  not 
more  than  five  years.  A  motion  for  a  new 
trial  was  denied,  and  the  appeal  Is  from  the 
Judgment  and  order  denying  the  ,new  trial 

[1]  Said  action  was  prosecnted  under  the 
provisions  of  section  7235,  Bey.  Codes,  .which 
provides  tor  the  punishment  of  attempto  to 
commit  crime.  At  the  dose  of  the  staters 
evidence,  counsel  for  the  defendant  requested 
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tbe  court  to  Instruct  the  jury  to  retom  a 
verdict  of  not  guilty  on  account  of  the  In- 
saffldency  of  the  cnridoice  and  tba  failure  to 
prove  the  corpus  delicti,  which  motion  was 
denied  by  .the  court,  and  the  denial  of  eald 
motion  la  assigned  as  error. 

'Hi  It  is  provided  In  section  78T7,  Bev. 
Gode^  sis  follows:  "If  at  any  time  after  the 
evldauK  on  either  side  Is  dosed,  the  court 
deems  It  Insufficient  to  warrant  a  conviction, 
it  must  advise  the  jury  to  acquit  the  defend- 
ant, but  the  jury  are  not  bound  by  the  ad- 
vice." 

[6]  In  the  case  of  State  v.  Peck,  14  Idaho, 
712,  95  Fac.  615,  this  coort  had  under  con- 
sideration a  similar  motion  and  there  held 
that  an  "instruction"  directing  a  jury  to  ac- 
quit was  erroneous,  as  the  court  Is  only  au- 
thorized to  ^'advise"  the  jury  to  acquit; 
and  it  is  authorized  to  so  advise  the  Jury 
only  If  the  court  deems  the  evidence  insuffi- 
cient to  warrant  a  conviction,  under  the  pro* 
visions  of  said  section.  If  under  the  provi- 
sions of  that  section  the  court  advises  the 
Jury  to  acquit,  it  ought  also  to  advise  them 
that  they  are  not  bound  by  such  advice  but 
nmy  bring  in  a  verdict  of  conviction  regard- 
less of  It.  The  Legislature,  In  using  the 
word  "advise"  in  said  section,  evidently  In- 
tended to  give  It  a  different  meaning  from 
that  which  Is  generally  given  to  the  word 
"Instruct"  The  generally  accepted  meanli^ 
of  the  word  "Instruct,"  when  applied  to 
courts,  means  a  direction  that  to  to  be  obey- 
ed; while,  under  the  meaning  given  to  the 
word  "advise,"  it  is  left  optional  with  the 
person  advised  as  to  whether  he  wlU  act  -on 
such  advice  or  not 

It  is  next  contended  that  the  evidence  Is  In- 
sufficient to  prove  the  corpus  delicti.  The  girl 
upon  whom  the  attempt  to  commit  rape  was 
made  did  not  testify  on  the  trial,  and  the 
state's  case  rests  principally  on  the  testimony 
of  Btrs.  Fix  and  Miss  Sprlnliles.  The  testimo- 
ny of  Fix  shows  that  she  saw  the  defendant 
and  the  Kingsbury  glr!  at  the  Palace  Caf6  In 
Welser  and  at  that  time  he  spoke  of  the  Kings- 
bury girl  as  his  wife ;  that  the  witness  Fix  and 
the  girl  did  some  shopping  that  afternoon,  but 
parted  about  3  o'clock,  and  about  4  o'clock 
witness  returned  to  her  room  In  the  Ven- 
dome  Hotel  and  found  the  girl's  hat  in  her 
room;  that  a  little  after  4  o'clock  the  de- 
fendant came  Into  the  witness'  room  In  his 
stocking  feet ;  that  he  and  witness  had  some 
conversation  as  to  where  the  Kingsbury  girl 
was,  and  the  defendant  professed  Ignorance 
of  her  whereabouts;  that  In  a  few  minutes 
the  girl  came  Into  the  room  with  her  hair 
down  and  her  clothes  unfastened.  She  threw 
her  arms  around  the  witness'  neck  and  told 
her  that  the  defendant  had  endeavored  to 
have  sexual  Intercourse  with  hex,  and  the 


witness  remarked^to  the  jfef^idant  ttia€ 
he  oi^t  to  be  ashamed  of  blms^,  where- 
upon he  tnmed  to  the  girl  and  said,  "I  didnt 
hart  yon,  did  I  ?^  to  which  the  girl  r^led: 
"It  was  not  yonr  fault  if  yon  didn't ;  it  was 
because  I  would  not  let  yon."  There  la  other 
evidence  In  the  record  showing  that  the  de- 
fendant and  other  women  had  conversations 
In  regard  to  the  girl  and  In  regard  to  the 
defendant's  "developing"  bet.  The  defoid- 
ant  testified  In  his  own  b^iaU  and  denied  the 
conversations  with  the  other  witnesses.  We 
think  the  evidence  is  sufficient  to  show  that 
the  defendant  attempted  to  have  Illicit  ra- 
tions with  the  girl. 

[3]  Counsel  for  appellant  relied  npon  the 
proposition  that  an  extrajudidal  confession 
of  the  accused  to  not  sufficient  to  warrant  a 
conviction  of  the  defendant  but  that  there 
must  be  independent  evidence  to  establish 
the  corpus  delicti  of  the  crime.  There  Is  no 
doubt  about  that  proposition,  and  It  Is 
stated  in  People  v.  Badgley.  16  Wend.  (N.  T.) 
53,  that:  "Full  proof  of  the  body  of  the 
crime,  the  corpus  delicU,  indeiwndently  of 
the  confession,  to  not  required  by  any  of  the 
cases;  and  In  many  of  them  slight  corrobo- 
rating facts  are  held  sufficient."  The  defend- 
ant was  present  In  the  room  of  witness  Fix 
In  his  Btocldng  feet  when  the  girl  came  In 
there  crying  and  charged  him  with  the  at- 
tempt and  he  did  not  deny  it  but  suggested 
to  her  that  he  did  not  hurt  her.  While  it  to 
true  he  denied  this  conversation,  the  Jury 
were  the  Judges  of  tliat  evidence,  and  they 
evidently  dtobelleved  the  defendant 

[4]  As  to  whether  the  corroborating  circum- 
stances are  sufficient  that  to  a  question  for 
the  Jury.  Sullivan  v.  State.  58  Neb.  796,  79 
N.  W.  721;  Ryan  v.  State,  100  Ala.  »4,  14 
South.  868;  2  Wharton  on  Criminal  Evidence 
(lOtb  Ed.)  I  634,  p.  1315.  Some  of  the  olr- 
cumstances  corroborating  the  alleged  con- 
fession df  the  defendant  ih  thto-  case  are  hto 
appearance  in  the  room  of  witness  Fix  In  his 
stocking  feet  and,  shortly  after,  the  girl's 
coming  in  crying  and  In  a  disheveled  condi- 
tion. We  think  the  corroboration  was  suffi- 
cient See  State  v.  Nesbit  4  Idaho,  648,  43 
Pac.  66,  and  State  v.  Sllva,  21  Idaho,  247. 
120  Pac.  835,  where  it  is  held  that  where 
there  to  evidence  to  sustain  the  verdict  and 
there  to  a  substantial  conflict  in  the  evidence, 
the  verdict  will  not  be  disturbed.  The  con- 
flict in  the  evidence  in  thto  case  to  fonnd  in 
the  testimony  of  the  defendant;  he  denying 
the  conversation  with  the  witness  Fix. 

On  the  whole  record  we  thtaik  the  Judg- 
ment of  the  trUtl  court  most  be  affirmed,  and 
It  to  so  ordered. 

AILSHIE,  a  and  SIBWABT.  J.,  cm- 
cnr. 
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STATB  0ABL80N. 
(Sapnm*  Ovax%  of  Idaho,    ilsrck  12»  1»18.) 

L  GUKINAX.  I<AV  (I  236*}— PBELmilVAST  BZ< 
AHIHATION— TAKtna  Tkstihont. 

Bj  the  prdvislons  of  lection  7S7(^  Rer. 
GedflB.  u  ameaded  by  the  act  of  March  IS, 
1900  (Laws  of  1009,  p.  146).  two  ptethods  are 
proTided  goTernins  th«  takmx  of  testimony  at 
a  preUminary  fezamination:  Ftnt;  Then  the 
eridenco  U  takoD  in  writing,  the  mim  muit  be 
■icnad  and  nrorn  to  by  the  witnoMr  and  the 
evidence  must  also  be  signed  and  certified  by 
the  magifltrate ; '  second,  when  the  evidence  is 
token  by  a  duly  appointed  stenographer  in 
•borthand  at  the  request  of  the  proeecuting  ati 
tomoy*  it  inust  be  transcribed  and  certified  to 
as  true  and  correct  by  such  stenographer. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  Dig.  U  489-491;    Dec.  Dig.  i 

2.  CaiHlnAt  Law  <t  236*)— Pkeuuinajit  Six- 
AMINATIOIT— TAEina  Tbstihoht. 

The  provision  of  section  7576,  Rev.  Codes, 
as  amended  by  Laws  1909,  p.  146,  is  mandato- 
ry in  requiring  that  the  evidence  taken  at  a 
preliminiuT  examination  shall  be  in  writing 
ud  aubscribed  by  the  witnett.  or  taten  by  a 
•tenographer  appointed  ai  provided  In  said  sec- 
tion, and  certified  to  by  the  stenographer.  ' 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law.  Cent  Dig.  f|  489-491;  Dec.  Dig.  f 
236.*] 

3.  OsnmrAX.  fiAW  (|  244*)— EviDBNca  at 

PUUUIITABT  EXAkKTAlHOM— QBTXnOATI 

BT  STMOORAPHBB. 

Dnder  the  provisioDS  of  section  757&  Bev. 
Code^  as  amended  by  Laws  1909,  p.  146,  the 
evidence  of  witnesses  at  a  preliminary  »ami- 
nation,  il  taken  in  wtiting,  must  be  certified  by 
the  magistrate,  but  where  such  evidence  is 
taken  by  a  stenographer  and  transcribed  and 
certified  by  such  stenographer,  the  certificate 
of  the  nagiatrata  to  tlie  testimony  become*  an- 
necemryi  the  itetificate  of  tin  itenognpher 
takea  the  place  of  the  certificate  of  the  magia- 
trate  as  to  the  correctneas'of 'the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAWj^  Cent  Dig.  ||  611-^14;    Dee;  Dig.  { 

Ailahie,  O.      diswsiting  ia  part 

Akw^  fropi.  District  Conrt,  Bonneville 
County ;  James  Q.  Gwlnn,  Judge. 

Bmll  OaTl9<m  was  convicted  of  a  nuisance, 
and  appeals.  Affirmed. 

J.  Ed.  Smith,  .of  Idaho  IUIb,  tor  appel- 
lant. J.  H.  Peterson,  Atty.  Oen.,  and  T.  0. 
Coffin,  Asst  Atty.  Qol,  for  the  State. 

STEWART,  J.  A  Complaint  was  filed 
against  the  appellant  in  the  probate  court  of 
BonoeriUe  county  ctiai^Dg  bim  witb  the 
crime  of  maintaining  a  common  nuisance  in 
Idalio  Falls,  contrary  to  tlie  prorislona  of 
seetloD-  S  of  tlie  Search  and  Seizure  Act  aa 
found  In'  Sees.  Laws  of  1911,  p.  80.  On  the 
lltta  day  of  January,  1912,  a  preliminary  ex- 
amination Was  lield  bef(we  ttke  probate  Judge 
of  said  county.  At  the  iweUmlnary  exami- 
nation a  stoif^Taphor  was  present  who  was 
appointed  by  the  board  pf  county  conunls- 
iloBars  nudar  -tlie  ' provisions  of  an  act  ap- 
proTfld  MBneb  18,1809  -(Lawi  of  1000,  p.  146), 


and  mutt  steiK^^nipher  took  aad  traBserlMl 
the  testimony  of  the  witnesses  in  said  exami- 
nation, and  after  txanscrlblng  the  shorthand' 
notes  cwtlfled  to  the  aame  as  foUowsi  **I, 
DeUa  Londsren,  do  her^  certify  that  I 
am  tha  duly  appctoted.  Qualified  and  acttns 
reporter  tor  Bonnerllle  county;  that  I  re- 
ported the  evidence  and  proceedings  had  at 
ttte  hearing  la  the  abovo^ntitled  action  tn 
shorthand ;  -ttiat  the  above  and  foregoing  is 
a  true  and  correct  transcript  of  the  jevidence 
glvoi  at  said  hearing;  and  that  the  same 
was  tJAnscribed  from  the  shorthand  notes, 
and  taken  by  me  at  said  hearing.  Delia  S. 
Lundgren."  Dpcm  the  conclusion  of  the  pre* 
llminary  examination  the  probate  judge  made 
an  order. as  follows:  "TUs  matter  coming 
on  tor  hearing  Uils  11th  day  of  January, 
1912,  and  after  listening  to  the  evidence  ad< 
duced  on  the  part  of  tiie  state  and  the  evi- 
dence adduced  on  the.  part  of  defendant,  and 
it  appearing  to  me  that  the  ofTense  of  ma  la- 
ta inlog  a  conunon  nuisance  In  the  dty  of 
Idaho  Falls,  county  of  B<»mevllle,  state  of 
Idaho,  baa  been  committed,  and  that  there 
is  sufficient  cause  to  brieve  the  wUMn  nam* 
ed  Bmll  Oftrlson  gallty  thereof,  I  order  that 
he  be  held  to  answer  the  same  to  the  dl^ 
trict  court  of  the  Ninth  Judicial  district  in 
and  tor  the  county  of  Bonneville,  state  of 
Idaho,  and  that  he  be  admitted  to  bail  in 
the  sum  of  $S00,  and  committed  to  the«herlff 
of  the  county  of  Bonneville,  state  of  Idaho» 
until  he  gives  such  ball." 
:  On  the  26th  day  of  January,  1012,  the 
docket  entry  commltttog  the  d^endant  to 
tile  district  court  was  filed  in  the  district 
ooorl;  together  with  the  transcript  of  the 
evidence  at  said  preliminary  examination. 
Upon  that  day  the  prosecutLng  attorney  filed 
an  Information  In  the  district  court  charg- 
ing the  defendant  with  maintaining  a  com- 
mon  nuisance.  Oo,  the  27th  day  of,  January, 
1912,  the .  defendant  before  pleading  to  tha 
Information  filed  a  motion  to  quash  the  in- 
formation upon  the  grounds  that  the  court 
had  no  Jurisdiction  to  try  the  caua^  for  the 
Teasons  that  previous  to  the  filing  of  tha 
Information  the  defendant  had  not  been  oom- 
mitted  by  any  magistrate  having  Jurlsdlctioa 
or  authority  to  commit  him,  and  that  tlia 
commitment  was  procured  contrary  to  the 
proviBltms  of  secti<m  8,  art  l,  of  the  Constl- 
totlon  of  Idaho,  and  section  7576.  Bev.  Codes. 
This  motion  was  overmled,  and  an  «zoq;»tlon 
was  taken  by  the  defendant;  and  the  ruling 
of  the  court  is  assigned  as  error. 

On  the  27th  day  of  February.  1912,  the 
defendant  pleaded  not  guilty  to  the  Informa- 
tion. The  defendant  waa  tried  before  a  Jury, 
and  a  verdict  of  guilty  was  found  by  the 
Jury  on  the  6tfa  day  ot  June,  1012.  On  the 
11th  day  of  June,  ldl2,  the  defendant  filed 
a  motion  in  arrest  of  Judgment  on  the  grounds 
that  the  court  bad  no  Jurisdiction  to  try  the 
defendant  .tor  the  ijBaafm  that  Oie  law  had 
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not  twen  MmqjUed  with  !n  tiie  arrest  and  pre- 
liminary examination  In  tbe  iffobata  court 
This  motion  was  overruled.  The  defendant 
excepted  and  tbe  ruling  of  the  court  Is  as* 
signed  as  error.  No  demnrrer  to  ttie  Infor- 
mation was  at  any  time  filed.  This  appeal  is 
from  the  Judgment. 

The  grounds  assigned  tor  reversal  are: 
First,  that  the  magistrate  had  no  authorl^ 
to  commit  the  defendant  to  the  custody  of 
the  sheriff  without  a  wrltt^  or  transcribed 
d^tOBltlon  or  deposttlons  In  ezlstrace;  sec- 
ond, that  bis  commitment  was  procured  In 
an  unlawful  manner;  third,  that  the  trial 
court  had  no  Jurisdiction  to  try  tbe  defend- 
ant after  motion  to  quash  was  filed;  fourth, 
tliat  the  motion  In  arrest  of  Judgment  was 
^TTongfully  dailed  and  should  have  been  sus- 
tained. 

[1,2]  The  foregoing  grounds  will  be  con- 
sidered together,  inasmuch  as  the  contention 
rests  wholly  upon  the  question  whether,  up- 
on the  preliminary  examination,  tbe  evidence 
can  be  taken  by  a  stenographer  and  certified 
to  by  such  stenographer  as  true  and  correct, 
and  whether  such  certificate  is  proof  of  the 
correctness  of  said  depositions,  and  whether 
tbe  reading  of  the  same  to  tbe  witness  and 
the  signing  of  the  same  by  tbe  witness  can 
be  dispensed  with  by  legislative  enactment. 

Section  7576,  Rev.  Codes,  provides:  "In  all 
cases  wbich  must  afterward  be  investigated 
by  the  grand  jury,  or  prosecuted  by  informa- 
tlon,  the  examination  must  be  taken,  unless 
the  person  charged  •  •  •  shall  waive  his 
right  •  •  •  and  the  testimony  must  be 
reduced  to  writing  by  the  magistrate,  or  un- 
der his  direction,  and  authenticated  in  one 
ef  the  following  forms:  •  ♦  •  (4)  The 
evidence,  If  taken  by  a  stenographer  in  short- 
iumd,  shall  be  transcribed  by  the  stenog- 
rapher and  certified  to  as  true  and  correct; 
if  taken  In  writing  it  must  be  subscribed  and 
sworn  to  by  the  witness,  or  if  he  refuses 
to  sign  it,  his  reason  for  refusing  must  be 
stated  In  writing  as  he  gives  it.  (5)  It  must 
be  signed  and  certified  by  the  magistrate." 

It  would  seem  from  the  provisions  of  this 
section,  when  taken  as  a  whole,  it  was  the 
Intention  of  the  Legislature  in  enacting  tbe 
same  to  require  that  the  testimony  must  be 
reduced  to  writing  by  the  magistrate  or  un- 
der his  direction,  and  that  each  witness  is 
required  to  subscribe  his  name  to  the  evi- 
dence and  swear  to  the  same,  if  taken  in 
wrltli^;  but,  if  taken  by  a  stenographer  in 
shorthand,  the  statute  does  not  require  that 
the  evidence  shall  be  subscribed  to  by  the 
witness  or  sworn  to  by  the  witness,  but  tbe 
stenographer  is  required  to  certify  the  same 
as  true  and  correct  This  section  was  «  leg- 
Islatlra  enactment.  It  was  modified  to  a  cer- 
tain extent  by  the  act  of  March  13,  1009 
(Laws  of  1909,  p.  146),  and  the  Legislature 
provided  that  the  board  o;F  county  commis- 
sioners were  authorized  to  employ  a  stenog- 
rapher, and  that  the  atenographor  ahoald  be 
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under  the  omtrol  and  dlrecUon  of  tiw  ino»* 
ecutlng  attonuTf  tnd  tbat  the  stMiOKrai^ier 
so  appointed  should  be  required  to  be  presoit 
at  preliminary  examinations  and  when  re- 
quested by  the  prosecuting  attorney  to  take 
and  subscribe  the  testimony  of  tbe  witnesses 
In  said  examination  and  to  oertl^  the  same 
as  true  and  correct,  which  said  certificate 
should  be  sufficient  proof  of  tbe  correctness 
of  said  depositions.  The  readii^  of  the  same 
by  or  to  tbe  witnesses  and  the  signing  of  the 
same  by  the  witnesses  were  dispensed  with. 

Section  7576,  Rev.  Codes,  and  the  modifi- 
cation thereof  by  the  act  of  March  3,  1909 
(Laws  of  1909,  p.  148),  when  considered  to- 
gether, provide  two  methods  which  govern 
the  taking  of  testimony  at  a  preliminary  ex* 
amination:  First,  the  evidence.  If  taken  in 
writing,  must  be  signed  and  sworn  to  by  the 
witness;  second.  If  a  duly  employed  ste- 
nographer at  tbe  request  of  tbe  prosecuting 
attorney  takes  the  evidence  in  shorthand  snd 
transcribes  tbe  same  and  certifies  tbat  the 
same  Is  true  and  correct,  the  reading  of  the 
same  to  or  by  the  witness  and  the  signing 
of  the  same  are  dispensed  with.  Either  of 
these  methods  may  be  pursued;  tbe  statute 
is  mandatory,  and  either  one  or  the  other 
must  be  followed  in  taking  the  testimony  in 
a  preliminary  examination. 

[3]  By  the  provisions  of  the  foregoing  stat- 
ute, the  evidence  of  witnesses  at  a  prelimina- 
ry examination,  if  taken  in  writing,  must  be 
certified  by  the  magistrate,  but,  where  such 
evidence  is  taken  by  a  stenographer  and 
transcribed  and  certified  to  by  such  stenog- 
rapher, the  certificate  of  the  magistrate  to 
the  evidence  becomes  unnecessary;  the  cer- 
tificate of  the  stenographer  takes  the  place 
of  tbe  certificate  of  tbe  magistrate  as  to  the 
correctness  of  .the  evidence.  The  evidence  so 
certified  and  the  record  of  the  magistrate 
and  tbe  commitment  Is  tbe  record  upon  which 
the  prosecuting  attorney  is  authorized  to  file 
an  information  and  the  record*  upon  whi<di  a 
grand  Jury  may  make  an  inquiry. 

In  the  present  case  we  find  tbat  the  law 
has  been  fully  compiled  with  and  tbat  tbe 
defendant  had  a  prMlminary  examination  as 
provided  by  law.  tbeae  reasons  the  jadc> 
ment  Is  affirmed. 

SULLIVAN,  J.,  cmcnrs. 

AILSHIE,  C.  J.  (dissenting  in  part  and 
concurring  in  judgment).  Under  subdivision 
5  of  section  7676,  Rev.  Codes,  the  commit- 
ting magistrate  should  sign  and  certify  tbe 
evidence  taken  before  him,  wbether  it  be 
taken  In  writing  and  signed  by  the  witness 
or  in  shorthand  and  transcribed  by  the  ste- 
nographer who  acts  as  teporter.  Subdlvl- 
ston  5  applies  to  all  cases  and  makes  no  dis- 
tinction. If  there  were  room  for  donbt  as 
to  this  view,  sections  7578  and  7579  should 
set  tbe  matter  at  rest.  I  do  not  tlUnk,  bow- 
ever,  tbat  the  judgment  In  this  case  should 
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tw  reversed  as  the  case  comes  to  this  court 
It  la  v«7  evident  that  the  error  of  the  com- 
mittinK  magistrate  has  not  been  prejudicial 
or  detrimental  to  the  appellant 


(»  N«v.  4M)   

UcKINNON  et  aL  t.  SECOND  JUDICIAL 
DISTRICT  COUBT  IN  AND  FOR 
WASHOE  COUNT7  «t  aL 
(No.  2,061,) 

(Supreme  Goart  of  Nevada.   March  11,  1918.) 

IKFANTS  (I  18*)— PlJ.C«  OF  IMPBISONMIKT— 
"Obphans'  Homk"— "BBFOMUTOax"— **Db- 
PENDINT  AMD  NEGLBCTSD  CHILDBBW." 

Under  the  act  of  1873  (St  1873,  c.  46), 
as  amended  by  St  1003.  c  41.  relaUve  to  tbe 
State  Orphans'  Home,  providing  tliat  any  dis- 
trict indge  opon  a  showing  that  an  orphan  is 
the  ebild  of  parents  one  or  both  of  wbom 
were  at  the  time  of  their  decease  residenta  of 
the  state,  and  that  tbe  condition  of  the  orphan 
is  such  tiiat  it  would  be  for  bis  best  interest 
to  ba  admitted  to  such  home,  may  commit  the 
orphan  to  the  home  at  the  expense  of  the 
county,  and  that  the  directors  at  their  discre- 
tion may  receive  any  child  from  a  livins  resi- 
dent parent  or  guardian  and  require  aucn  par- 
ent or  goardian  to  contribute  to  its  support, 
but  that  no  ebild  shall  be  so  received  unless 
sent  by  the  county  commissioners  of  the  coun- 
ty in  which  the  child  resides,  who  shall  agree 
to  pay  for  its  maintenance,  and  Juvenile  Court 
LaWMarch  24,  1909  (St  1909.  c  180)  17, 
as  amended  by  St.  1011«  c.  197,  providmg  for 
the  commissioQ  of  dependent  and  neglected 
children  to  any  suitable  state  institution  or- 
ganised for  the  care  of  dependent  or  neglected 
cldldren.  and  section  1,  under  which  "depend- 
ent and  neglected  cliildren"  include  those  hav- 
hig  immoral,  evU,  or  incorrigible  tendencies, 
the  court  conld  not  commit  to  the  state  or- 
phans' home  a  dependent  or  neglected  child 
who  was  not  an  orphan,  since  an  "orphans 
home"  is  an  institution  or  home  for  the  care 
of  destitute  orphans,  and  not  a  "reformatory' 
or  institution  in  which  young  offenders  are 
confined  and  fnstnicted.  with  a  view  to  their 
reformation. 

[Bd.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  |  18;  Dec.  Dig.  i  18.* 

For  other  definitions,  see  Words  and  ntrasr 
cs,  voL  7,  pp.  6129,  6130.] 

Orlgioal  petition  by  J.  E.  McKinnon  and 
others  for  a  writ  of  prohibition,  addressed 
to  the  Second  Judicial  District  Court  of  the 
State  of  Nevada  in  and  for  tbe  County  of 
Washoe,  and  another.    Writ  cranted. 

George  B.  Thatcher,  Atty.  Gen.,  for  petltton- 
era  Hoy t  &  Gibbons,  of  Reno,  for  respondei^. 

TALBOT,  a  J.  Tbe  petlUoner  McKinnon 
Is  tbe  superintendent  of  the  State  Orphans' 
Home,  and  petitioners  Bray,  superintendent 
of  public  Instruction,  C.  L.  Deady.  surveyor 
general,  and  William  McMillan,  state  treas- 
urer, constitute  the  board  of  directors  of 
that  institution.  This  is  an  application  .by 
them  for  a  writ  to  prohibit  the  Second  Judi- 
cial district  court  and  Hon.  Cole  L.  Har- 
wood,  the  Judge  thereof,  from  pnnlshlng  them 
.  for  contempt  for  refusing  to  receive  at  the 
Orphans'  Home  a  child  which  was  by  that 


court  ordered  committed  to  that  fastitntlmi 
under  the  act  relating  to  dei>endent,  ne^toct- 
ed,  or  ddlnquent  dilldren,  and  derignated 
as  the  "Jnvenlle  Court  Law."  The  order 
was  made  in  a  proceeding  entitled  'The 
State  of  Nevada,  In  the  Interest  of  Howard 
Bggmdorfer,  a  Dependent  Child.  PlaintUT,  v. 
Carrie  Bggoidorfer.  his  Mother,  Defendant," 
to  which  tbe  petitioners  were  not  made  par- 
ties. The  order  recites:  "The  above-named 
Howard  Eggmdorfer  having  been  regularly 
brought  before  the  above-entitled  court  upon 
a  petition  duly  verified  and  filed,  as  pifovided 
in  the  statute  of  tbe  state  of  Nevada,  said 
petition  showing  that  said  Howard  Eggen- 
dorfer  was  within  the  said  county  of  Wash- 
oe, and  is  a  dependent  child  within  the 
meaning  of  said  statute,  and  due  notice  of  Uie 
hearing  of  said  petition  having  been  given, 
and  Carrie  Eggendorfer,  the  mother  of  said 
child,  and  the  only  parent  thereof,  appearing 
and  being  present  in  the  above-ratltled  court 
upon  the  hearing  thereof,  and  It  appearing 
to  the  satisfaction  of  the  court  that  the 
said  Howard  Eggendorfer  is  under  the  age 
of  18  years,  and  Is  of  the  age  of  IS  years, 
and  within  the  said  county  of  Washoe,  and  Is 
a  dependent  <ditld  within  the  meaning  of  said 
statute,  and  that  his  mother  Is  unable  to 
properly  take  care  of,  train,  educate,  and 
maintain  said  dependent  child,  and  it  fur- 
ther  appearing  that  it  is  for  the  best  inter- 
ests of  said  child  and  other  people  of  this 
state  that  said  child  be  talcen  from  the  cus- 
tody of  his  mother,  and  that  he  be  commit- 
ted to  the  care  of  tbe  State  Orphans*  Home 
of  Carson  City,  Nevada,  the  same  being  a 
suitable  state  institotion  for  the  care  of  de- 
pendent and  neglected  children:  Now,  there- 
fore, it  Is  hereby  ordered,  adjudged,  and  de- 
creed that  the  said  Howard  Eggendorfer  is 
a  dependent  <^lld  within  the  meaning  of  the 
statute  of  this  state,  and  that  he  be  and 
hereby  Is  committed  to  the  care  of  said  State 
Orphans'  Home  at  Carson  City,  Nov.,  for 
the  period  of  his  minority,  or  until  the  further 
order  of  this  court,  and  that  the  supertfitend- 
ent  of  said  institution,  J.  E.  McKinnon,  is 
hereby  appointed  guardian  of  said  dependent 
child,  Howard  Eggendorfer,  during  the  time 
he  la  kept  under  tills  order  in  said  Institu- 
tion, and  that  the  expense  of  his  keep  and 
care  shall  be  borne  by  and  paid  by  the  state 
of  Nevada  at  a  monthly  cost  of  not  to  exceed 
$10,  and  that  said  J.  E.  McKinnon,  as  guard- 
Ian,  shall  place  said  child  in  said  State  Or- 
phans' Home  and  hold  said  child,  care  for, 
train,  and  educate  him  subject  to  the  rules 
and  laws  In  force  governing  said  State  Or- 
phans' Home,  and  said  J.  E.  McKinnon  and 
said  State  Orphans'  Home  are  hereby  direct- 
ed and  authorized  to  receive  and  care  for 
said  dependent  child,  Howard  Eggendorfer." 
In  the  petition  filed  In  this  court  It  is  alleg- 
ed that  the  order  of  the  district  court  was 
made  without  the  consent  and  without  con- 
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ggltetfcm  with  or  notloe  to  any  of  the  petl- 
ttoneiB,  and  tbat  tbe  petttioner,  McKlnnoo, 
the  nqpeiintaident  of  tlie  State  Or^ianii' 
Hotne»  was  anwinted  the  gnardian  of  the 
dilld  wltboQt  Us  consent  or  notloe  to  him; 
that  no  order  of  the  board  of  county  cmnmis- 
slouers  ot  Waahoe  coonty  was  erer  made 
committing  Howard  Eggendorfev  to  the  State 
Orphans*  Home ;  that  the  pettttoners  "Bray, 
Deady,  and  MfMlllan,  acting  as  the  board 
1^  directors  of  the  State  Orifltantf  Home,  in 
the  exerdae  of.  their  disoretlon  Imposed  on 
them  by  atatnte,  and  acting  upon  the  advice 
and  report  of  its  examining  lArsleian  that 
said  Howard  Bn^tdorfert  by  reason  of  his 
diseased  condition  and  andean  habits,  was 
an  nnflt  person  to  bs  r«odTed  Into  the  said 
home,  refused  to  admit  into  or  accept  sodi 
Howard  Eggendorfer  as  an  Inmate  ther^" 
Thereafter,  mion  affidsTit,  tbe  Second  Judi- 
cial dtotrict  court  dted  the  petitioners  to 
show  cause  why  they  should  not  be  punished 
for  contempt  of  oonit  in  refusing  to  obey  the 
order  committing  the  child  to  the  State 
Orphans'  Home.  The  petitioners  applied  to 
the  district  court  to  set  aside  the  order  tbat 
dtatton  issue  and  ttie  dtaCion  and  order  to 
show  cause  why  the  petitioners  should  not  be 
punlslied  for  oontoi^  and  also  moved  to 
set  aside  the  original  order  committing  How- 
ud  Eggendorfer  ts  the  State  Orphans'  Home 
and  appointing  J.  A.  UcKlnnon,  as  snperln- 
tendent,  guardian  of  the  child.' 

It  la  alleged  that  the  district  court  refuses 
to  set  aside  these  orders,  and  threatens  to, 
and  will,  unless  prohibited  by  this  court, 
punish  the  peUtlonera  for  contempt  in  re- 
fusing to  obey  the  orders  of  the  district 
court,  notwithstanding  that  these  orders  and 
citation  are  wholly  votd  and  in  Tloladon  of 
law,  and  without  authority  or  jurisdiction  of 
the  district  court,  and  In  usurpation  of  the 
rights,  powers,  and  duties  of  the  petitioners 
as  the  board  of  directors  of  the  State  Or- 
phans' Hom&  Provision  was  made  for  a 
State  Orphans'  Home  by  the  acts  of  March  3, 
1869  (Laws  1869.  c  62),  and  March  1.  1873 
(Laws  1873.  c.  45).  The  act  of  1873  provides 
that  the  administration  of  the  State  Or- 
phans' Home  shall  be  under  the  control  of 
three  directors,  to  consist  of  the  superintend* 
ent  of  public  Instruction,  surveyor  general, 
and  state  treasurer,  and  that  they  shall  have 
power  to  manage  and  administer  the  affairs 
of  the  home.  It  also  provides  that  all  or- 
phans duly  admitted  to  the  State  Orphans' 
Home  become  the  wards  of  the  state  and  are 
entitled  to  the  care,  protection,  and  guard- 
ianship of  the  state,  which  for  the  care, 
protection,  and  guardianship  of  such  wards 
Is  entitled  to  their  services,  and  has  the 
right  to  train  and  educate  them  for  useful 
places  In  society,  and  that  such  rights  of  the 
state  are  superior  to  the  claims  of  relations 
or  persons,  resident  or  nonresident.  It  is 
also  provided  tliat  upon  the  application  In 
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writing  of  any  dtlzen  ot  tlie  atate  to  the  dis- 
trict Judge  of  any  oonnty  in  b^ialf  of  any 
whole  orphan,  showing  audi  orphan  to  be 
the  diild  of  parents,  one  or  both  of  whom  at 
the  time  of  decease  were  reddents  ot  the 
state,  and  that  the  condition  <rf  the  ori^uui 
Is  such  that  it  would  be  for  his  or  Uer  best 
Interest  to  be  admitted  to  the  State  Oiphanir 
Home,  the  district  court  may  aftw  notice 
take  testimony  and  order  the  orphan  com- 
mitted to  the  home,  the  expenses  of  the  i>ro- 
ceedings  and  the  transportation  of  the  or- 
phan to  the  home  to  be  a  county  charge 

It  Is  also  provided  by  section  U  of  the  act 
that  "whenever  said  board  shall  deem  It  for 
the  best  interests  of  any  oqAan  in  said 
home;  or  of  the  states  tliey  nuiy  dlsdiarge 
any  orphan  therein,"  and  apprentice  any 
orphan  in  tiie  home  to  the  liead  of  any  fkml- 
ly  or  person  carrying  on  a  a^il  or  pntfoe 
business. 

Sections  12  and  12  of  tlie  act  of  1878,  aa 
amended  in  1908  (St  1008,  c.  41,  U  1.  3). 
are  as  followa: 

"Sec.  12.  Nothing  in  this  act  shall  be  con- 
strued to  prerent  ttte  board  of  dlracters  at 
their  discretion,  from '  recdvlng  any  diild 
from  its  living  resident  parent,  parents,  guar- 
dian or  guardians,  npon  a  inoper  showins  to 
their  satisfaction  of  tiut  Inability  of  aodt  par- 
ent, parents,  guardian  or  guardians,  to  sup- 
port and  care  fbr  such  chUd ;  and  tliat  swdi 
board  may  require  the  living  parent,  pannts, 
guardian  or  guardians  of  snch  child,  so  ad- 
mitted to  contribute  such  sum  to  its  siyh 
port  as  said  board  may  determine. 

"Sec.  13.  Children  admittsd  to  the  State 
Orphans'  Home  under  the  provlalona  of  sec- 
tion 12  of  this  act,  as  amended*  are  hereby 
adjudged  and  declared  to  be  wards  of  the 
state  as  fully  as  whole  orphans,  enbJectoDly 
to  such  condltiona  of  admission  as  may  be 
fixed  by  the  board  of  directors;  provided, 
that  no  child  ^all  be  received  by  the  board 
of  directors  of  said  Orphans'  Home  ■?nT<«fff 
they  be  sent  by  the  coun^  commissioners 
of  the  county  in  which  the  children  reside; 
and  further  provided,  that  Qie  county  from 
which  the  child  Is  sent  shall  agree  by  Its 
county  commissioners  to  pay  for  the  main- 
tenance of  said  child  St  a  reasonable'  rate, 
said  rate  to  be.flzed  by  the  board  of  diiec- 
tors  of  said  Orphans'  Home." 

The  forepart  of  section  1  of  the  act  of 
March  24,  1909  (St  1909,  c.  180),  relating  to 
dependent,  neglected,  or  delinquent  children. 
Is  as  follows:  "This  act  shall  be  known  as 
the  'Juvenile  Court  Law'  and  shall  apply 
only  to  dilldren  under  the  age  of  eighteen 
yeara  not  now  or  hereafter  inmates  of  a 
state  Institution,  except  as  otherwise  herdn 
provided.  For  the  purpose  of  this  act  the 
words  'dependent  child'  and  'neglected  child' 
shall  mean  any  child  who,  while  under  the 
age  of  eighteen  years,  for  any  reason  Is 
destitute,  homeless  or  abandoned;  or  de-' 
pendent  npon  the  public  for  aappoH ;  or  has 
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not  proper  parental  care  or  guardifioship; 
or  habltoallr  begs  or  recetres  alms;  or  Is 
found  living  In  any  house  of  HI  fame,  or  with 
•ny  TtelOQB  or  disreputable  person,  or  baa  a 
home  which  by  reason  of  neglect,  cruelty  or 
depraTlty  on  the  part  of  Its  parents,  gaar- 
dian  or  any  other  person  In  whose  care  It 
may  be.  Is  an  unflt  place  for  such  child,  or 
who,  while  nnder  the  age  of  ten  years,  is 
found  begging,  peddling  or  selling  any  article 
or  articles,  or  singing  or  playing  any  musical 
instrument  for  gain  or  giving  any  public  en- 
tertainments upon  the  street,  or  accompanies 
or  Is  nsed  in  the  aid  of  any  person  so  do- 
ing; or  is  incorrigible,  or  knowingly  asso- 
ciates with  thieves,  -viclons  or  inunoral  per- 
sons; or  without  Just  cause,  and  without  the 
consent  of  the  parents,  guardian  or  custodian 
absents  itself  from  Its  home  or  place  of 
abode,  or  is  growing  up  In  idleness  or  crime; 
or  knowingly  frequents  or  visits  a  bouse  of 
ill  fame  or  ill  repute;  or  knowingly  frequents 
or  visits  any  policy  shop  or  place  where  any 
gaming  device  la  operated;  or  patronizes, 
visits  or  frequents  any  saloon  or  dram  shop 
where  intoxicating  liquors  are  sold;  or  pat- 
ronizes any  public  poolroom  where  the  game 
of  bUllards  or  pool  Is  being  carried  on  for 
pay  or  Mre;  or  who  wanders  about  the 
streets  in  the  nighttime  without  being  on 
any  lawftol  bnsinesa  or  any  lawful  occupa- 
tion; or  habitually  wanders  about  any  rail- 
road yards  or  tracks  or  jumps  or  attempts 
to  Jump  onto  any  moving  train;  or  enters 
any  car  or  engine  without  lawful  authority, 
or  writes  or  uses  vile,  obscene,  profane  or 
iDdscent  langnage,  or  smokes  cigarettes  In 
any  public  place  or  about  any  schoolhouse; 
or  Is  guilty  of  indecent,  immoral  or  lascivi- 
ous conduct;  any  child  committing  any  of 
these  acts  shall  be  deemed  a  delinquent  child, 
and  when  proceeded  against,  such  proceed- 
ings shall  be  on  behalf  of  the  state  in  the 
interest  of  the  child  and  the  state,  with  due 
regard  for  the  rights  and  duties  of  parents 
and  others,  by  petition  to  be  illed  by  any 
n^atable  person,  and  to  that  end  it  shall 
be  dealt  with,  protected  and  cared  for  in  the 
district  court  as  a  ward  of  the  state  In  the 
manner  hereinafter  iwovlded.  The  words 
'delinquent  person*  shall  Include  any  person 
under  the  age  of  eighteen  years  who  vio- 
lates any  law  of  this  state  or  any  ordinances 
of  any  town,  city,  county,  or  dty  and  coun- 
ty of  this  state,  defining  crime."  Section  2 
cmifers  Jurisdiction  on  the  district  courts  In 
all  cases  coming  within  the  terms  of  the 
act.  Xn  the  latter  part  of  section  7  the  fol- 
lowing provision  appears:  "And  If  parent, 
parents,  guardian  or  custodian  consent  there- 
to, or  if  the  court  shall  further  find  that  the 
parent,  parents,  guardian  or  custodian  of 
such  child  are  unfit  or  Improper  guardians 
or  are  unable  or  unwilling  to  care  for,  pro- 
tect, train,  educate,  correct  or  discipline  such 
child  and  that  it  Is  for  the  interest  of  such 
child  and  other  people  of  this  state  that 


such  child  be  taken  from  the  custody  of  Its 
parents,  custodian  or  guardian,  tiie  court  may 
make  an  order  appointing  as  guardian  of  the 
person  of  such  child,  some  reputable  citizen 
of  good  moral  character,  and  order  such 
guardian  to  place  such  dilld  in  some  suit- 
able family,  home  or  other  suitable  place 
which  such  guardian  may  provide  for  audi 
child,  or  the  court  may  enter  an  order  com- 
mitting such  child  to  some  suitable  state  In- 
stitution, of  this  or  any  other  state  oi^ulased 
for  the  care  of  dependent  or  neglected  chil- 
dren, or  to  some  training  or  industrial  school 
or  chlldrens'  home-finding  society  of  this  or 
any  other  state,  or  to  some  association  em- 
bracing In  Its  objects  the  purpose  of  carinif 
for  or  obtaining  homes  for  neglected  or  de- 
pendent dilldren,  which  association  shall 
have  been  accredited  as  heretofore  provided. 
As  amended.  Stats.  1911,  887." 

The  real  question  to  be  determined  Is 
whether  the  Juvenile  Court  Law  enacted  In 
1909  anthorlzee  the  commitment  of  dependent 
or  neglected  children  to  the  State  Orphans* 
Home  established  .by  an  act  of  the  Legis- 
lature approved  40  years  ago.  The  Orphans* 
Home  Act  contains  humane  provisions  for 
the  care,  education,  protection,  guardianship, 
and  admission  to  the  home  of  orphans.  As 
amended  in  1903,  sections  12  and  13,  above 
quoted,  provide  that  the  board  of  directors- 
at  their  discretion  may  receive  any  child 
from  its  living  resident  parent,  parents  or 
guardian,  upon  the  proper  showing  to  their 
satisfaction  of  the  inability  of  such  parent, 
parents,  or  guardian  to  support  and  care  for 
such  child,  and  that  the  board  may  require 
the  living  parent,  parents,  or  guardian  to 
contribute  to  its  support,  provided  that  no 
child  shall  be  received  by  the  board  of  di- 
rectors of  tbe  On^ns*  Home,  unless  sent 
by  the  county  commissioners  of  tbe  county 
in  which  the  child  resides,  and  provided  that 
tbe  county  commissioners  shall  agree  to  pay 
for  the  maintenance  of  the  (MIA  at  a  rea- 
sonable rate,  to  be  fixed  by  the  board. 

It  is  apparent  that  this  act  makes  provi- 
sion for  the  care  only  of  orphans,  and  at 
the  discretion  of  tbe  board  of  children  whose 
parents  are  unable  to  support  or  care  for 
tliem,  and  that  the  latter  class  of  children 
can  be  admitted  only  at  the  discretion  of 
the  board,  upon  an  order  of  the  county  com- 
missioners, and  payment  by  the  parent  or 
county  of  a  reasonable  rate  for  maintenance, 
to  be  fixed  by  the  board. 

It  is  contended  that  the  provision  In  sec- 
tion 7  of  the  Juvenile  Court  Law  that  "the 
court  may  enter  an  order  committing  such 
child  to  some  suitable  state  Institution,  of 
this  or  any  other  state  organized  for  the 
care  of  dependent  or  neglected  children"  au- 
thorizes the  court  to  commit  dependent  or 
neglected  children  to  tbe  Orphans'  Home.  Is 
the  Orphans'  Hpme  a  state  Institution  or- 
ganized for  the  care  of  dependent  and  neg- 
lected Children?   Under  the  definition  and 
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langnagft  in  Mcthm  1  of  flie  JurenUe  Oourt 
Lbw,  her^before  qnoted,  dependent  cbll- 
dren  and  n^eeted  children  Include  ones  at 
Immonil,  Tlctous,  or  incorrigible  tendencies, 
and  the  act  further  r^tes  to  "deUngnent^* 
or  criminal  children.  It  doev  not  mention 
the  Orphans'  Home,  nor  as  a  class  does  It 
refer  to  orphans  or  to  children  having  par- 
ents who  are  unable  to  give  than  support 

If  ref^ndent  is  correct  In  the  contention 
that  the  district  court  is  anthoriKd  to  oom- 
mit  depoadent  and  n^leeted  children  to  the 
Orphans'  Home,  the  children  of  the  Tsrlous 
counties  of  the  state  haying  immoral,  erll,  and 
incorrigible  tendencies,  Included  noAex  the 
definition  of  dependent  child  and  neglected 
child,  may  be  comniltted  to  the  OrphanaT 
Home  and  maintained  there  at  the  expense 
of  the  state,  notwithstanding  the  protest  of 
the  board  of  directors  of  that  Institution,  to 
associate  with  and  influence  for  bad  t2ie  moat 
Innocent  and  worthy  children  tberev  with  the 
result  that  the  home- would  be  converted  In- 
to a  reform  sdiool  for  the  children  of  evU 
tendencies,  to  the  detriment  of  the  orphans 
free  ^m  vicious  Inclinations,  and  for  whom 
the  home  was  established.  We  do  not  believe 
that  the  Legislature  Intended  such  results 
without  saying  so.  We  are  of  the  oitoion 
that  the  Orphans'  Home  was  wisely  and 
■  charitably  provided  only  tor  such  children  as 
are  so  unfortunate  as  to  be  without  parents 
and  need  to  be  maintained  at  the  expense  of 
tlie  state,  and  at  the  discretion  of  the  board 
of  directors  for  children  whose  parents  are 
nnable  to  give  them  suivort  and  proper 
care,  if  the  expense  of  their  maintenance  at 
tiie  home  is  paid  for  by  the  parent  or  county; 
and  that,  notwithstanding  the  Juvenile  Court 
Law,  the  home  la  not  intended  for  nonor- 
phan,  dependent  and  n^leeted  children, 
wblch  under  the  statute  includes  children  of 
vicious  tendencies.  "Orphans'  Homtf'  has  a 
weU^Enown  meaning  different  from  a  re> 
formatory.  Leading  dictionaries  contain  tlie 
following  definitions:  "Orphanage — ^An  in- 
stitution or  asylum  for  the  care  of  orphana" 
"BeformatoiT — ^A.  poial  Institution  to  which 
young  offenders  are  committed."  Webstw. 
"Orphanage— An  institution  for  tlie  care  of 
destitute  orphans."  "Beformatory^An  in* 
AUtutlon  in  which  offenders  are  confined  and 
instructed  with  a  view  to  their  reformation 
rather  than  mere  punishment"  Standard. 
"Orphanage — ^An  Institution  or  home  for  or- 
phans." "Keformatory — An  institution  for 
the  reception  and  reformation  aC  youths  who 
have  already  begun  a  career  of  vice  or 
crime."  Century. 

As  the  order  of  the  district  court  commit- 
ting ■  Howard  Eggendorfer  to  the  Orphans' 
Home  as  a  dellnqnoit  and  neglected  child  is 
unauthorized  by  law,  the  writ  of  prohibition 
.against  the  district  court  and  the  Judge 
thereof  will  Issue  as  demanded. 

NC^CROSS  and  McOARRAN,  JJ.,  concurs. 


BBPORTSIB  (Kar. 

<IS  NaT.  «S} 
STATU  T.  UNITBRSITZ  CLUB. 
2,006w) 

(Supreme  Court  of  Nevada.   Uareh  U,  1913.) 

IHTOXIOAIIKO    LiQUOBS    (|  60*>— IdtOKHn»— 

Social  Club— "BuanncsB." 
A  bona  fide  social  dub,  which  disposes  of 
liquors  at  its  clubhouse  to  members  and  quests 
at  a  fixed  charge  as  an  Incident  to  the  geoeral 
purposes  of  the  club,  the  profit  oa  the  sales 
going  to  pay  the  general  expenses  of  the  organ- 
ization, is  not  required  to  tue  out  a  license  by 
Bev.  Laws,  S|  3777-8785,  approved  March  10, 
1905,  which  provides  for  a  license  upon  the 
busioess  of  disposing  of  intoxicatiD«  liquors; 
the  term  "business"  in  such  statute  meaning 
business  In  the  trade  or  commercial  sense. 

[Ed.  Note.— For  other  caaea,  see  Intoxicating 
Uqaors,  Gent.  Dig.  i  SI;  Dec  Dig.  S  CO.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  915-926;  vol.  8,  pp.  7593,  7594.] 

Appeal  from  District  Court,  White  Pine 
County;  M.  R.  AverlU,  Judge. 

Action  by  the  State  of  Nevada  against  the 
University  Club,  a  corporation.  From  Judg- 
ment for  plaintiff,  defendant  appeala.  Be- 
versed. 

Chandler  ft  Qnayle,  of  Ely,  for  an>ollant 
Cleveland  H.  B&kev,  Atty.  Gen.,  C.  J.  Uo- 
Fadden,  Dlst  Atty.,  of  Ely,  and  G.  B.  Reeveai 
Ex  Dlst  Atty.,  of  Reno,  for  respondent 

N0R0R0S3,  J.  This  Is  an  action  brought 
by  the  stete  to  recover  from  the  appellant 
the  sum  of  $377.50,  alleged  to  be  owing  by 
appellant  on  account  of  state  and  county  re- 
tail liquor  licenses.  Appellant  denied  llabll> 
Ity  for  any  such  licenses.  The  case  was 
tried  upon  an  agreed  stetement  of  facta,  and 
judgment  rendered  In  favor  of  the  steta. 
From  the  Judgment,  the  defendant  has  ap- 
pealed. The  case  presents  the  question  of 
the  liability  of  a  bona  fide  social  club  dis- 
posing of  liquors  to  members  and  guests  to 
pay  the  stete  and  county  retail  liquor  U> 
censes. 

It  is  provided  in  the  articles  of  incorpora- 
tion of  the  defendant  company  that  "the  cor- 
poration shall  not  be  conducted  for  profit  to 
its  members  and  shall  not  have  any  capital 
stock."  The  management  of  the  affairs  of 
the  club  is  in  a  board  of  tmateea,  ctmslsUng 
of  seven  members. 

Article  3  of  the  articles  of  IncorporattMi 
provides:  "The  nature  of  the  business  and 
the  objects'  and  purposes  proposed  to  be 
transacted,  promoted  and  carried  on  by  the 
said  corporation  are:  1.  To  promote  the 
social,  intellectual  and  moral  welfare  of  \tB 
members.  2.  To  encourage  when  practical, 
the  establishment  of  scholarships  in  Ameri- 
can institutions  of  learning.  3.  To  assist  In 
the  growth  and  development  of  a  liberal  sys- 
tem of  education.  4.  To  advance  the  study 
of  the  sciences,  arte  kud  literature.  6.  To 
buy,  own,  acquire,  sell,  mortgage  and  lease 
real  ^tete  and  personal  property  of  all  klnd« 
and  description  necessary,  Inddoitel  to  or 
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coDTenient  for  the  objects  and  purposes  of 
the  said  corporation  as  herein  set  forth  and 
for  the  purpose  of  providing  a  meeting  place 
for  and  the  ^tertaUunent  of  the  membere  of 
said  corporation."  ^ 

The  constitution  and  by-laws  of  the  de- 
fendant corporation  places  restrictions  upon 
its  membership  and  those  who  may  be  ad- 
mitted to  its  clubhouse  as  guests.  The  cor- 
poration maintains  a  clubhouse  in  the  town 
of  Ely  as  a  place  of  meeting  and  for  the 
comfort  and  entertainment  of  its  members 
and  guests.  Visitors  to  the  club  are  confined 
to  nonresidents  of  Ely  district,  with  the  ex- 
ception that  a  member  may  introduce  to  the 
club  residents  of  the  district  not  oftener  than 
oQce  in  60  days,  nor  more  than  two  at  any 
one  time.  At  the  clubhouse  liquors  are  dls- 
I)osed  of  to  members  and  guests  at  a  fixed 
charge  as  an  incident  to  the  general  purposes 
of  the  club.  Whatever  profit  is  made  upon 
sales  of  liquor  goes  to  pay  the  general  ex- 
penses of  the  organization.  That  the  defend- 
ant is  in  every  respect  what  is  frequently 
mentioned  in  decisions  as  a  bona  fide  social 
dub  is  conceded. 

An  act  supplementary  to  the  general  reve- 
nue act  "and  to  provide  for  a  state  license 
upon  the  business  of  disposing  at  retail  or 
wholesale  of  spirituous,  malt  or  vinous  li- 
quors in  this  state,  and  providing  penalties 
for  violation  hereof,"  approved  March  15, 
1905  (Rev.  Laws,  8S  3777-3785),  in  so  far  as 
the  same  is  material  to  a  consideration  of 
the  questions  Involved  In  this  case,  provides : 

"On  the  first  day  of  July,  A  D.  one  thou- 
sand nine  hundred  and  five,  and  annually 
thereafter  on  January  first,  every  person, 
firm,  company  or  corporation  manufacturing 
or  selling,  either  at  retail  or  wholesale,  any 
spirituous,  malt  or  vinous  liquors  shall,  in 
addition  to  the  licenses  now  provided  by 
law,  take  ont  a  state  liquor  license  as  herein- 
after provided,  which  license  shall  not  t>e 
transferable  by  sale,  assignment  or  other- 
wise.  •   •  * 

'*Sec.  3.  The  several  sheriffs  of  the  respec- 
tive counties  of  this  state  are  hereby  made 
the  collectors  of,  and  authorized  and  requir- 
ed to  Issue  and  collect,  said  licensee,  and 
shall,  upon  the  payment  of  fifty  ($50)  dollars, 
Issue  a  retail  state  license  to  any  person, 
firm,  company  or  corporation  engaged  fo  sell- 
ing spirituous,  malt  or  vinous  liquors  In 
quantities  less  than  five  gallons.    •   •   • " 

Section  121  of  the  general  revenue  act 
(Her.  Laws,  S  3733)  provides :  "Any  person 
or  persons  who-  may  dispose  of  any  spiritu- 
ous, malt  or  fermented  liquors  or  wines.  In 
less,  quantities  than  one  quart,  shall,  before 
the'  transatrtlon  of  any  such  business,  take 
ont  a  license  from  the  sherlCF  of  the  conn^ 
In  whicli  he  or  she  proposes  to  do  such  busi- 
ness, «Bd  pay  therefor  the  sum  of  t^  dol- 
lars per  month.   *  •   •  " 

The  following  section.  relaUve  to  the  U- 
ceDM  upon  hotela,  tnnke«pen»  restaurants, 

■  ■ "  I  ..■■.<.'■.  \  ..   ,  . 


and  the  like,  contains  the  provision :  ''Noth- 
ing in  this  section  shall  be  so  construed  as 
to  include  the  right  to  sell  spirituous  or  malt 
Uqnors  and  wines,  but  the  same  shall  be  dis- 
tinct and  separate  business  therefrom,  and 
require  separate  and  exclusive  Ucwse  Uiere- 
for."    Rev.  Laws,  i  3734. 

The  question  of  the  liability  for  license  of 
social  clnbs  which  dispose  of  liquors  to  mem- 
bers and  guests  has  been  frequently  before 
the  courts.  Many  of  the  cases  turn  upon  the 
question  of  bona  fides  of  the  organization  as 
a  social  club.  The  decisions  are  unanimous 
in  holding  that  sham  organizations  for  the 
purpose  of  evading  license,  but  in  reality  con- 
ducted for  profit,  are  liable  for  license.  Oth- 
er cases,  considering  the  liability  of  bona  fide 
social  clubs  which  dispense  liquors  to  their 
members  and  guests,  turn  upon  the  language 
of  the  statute  under  consideration.  Where 
the  statute  imposes  a  license  upon  the  sale 
of  liquors,  as  distinguished  from  a  license 
upon  the  business  of  disposing  of  liquors,  the 
authorities  are  not  entirely  In  accord  as  to 
the  liability  of  a  bona  fide  social  club  for 
liquor  license. 

The  federal  internal  revenue  law  provides: 
"Every  person  who  sells  or  offers  for  sale 
foreign  or  domestic  dlistilled  spirits  or  wines 
In  less  quantities  than  five  wine  gallons  at 
the  same  time  shall  be  regarded  as  a  retail 
dealer  in  liquors."  Rev.  Stats.  1  8244  (U. 
S.  Comp.  St  1901,  p.  2097). 

Considering  the  liability  of  an  Incorporat- 
ed social  club  to  pay  the  federal  license^  Mc- 
Pherson,  J.,  In  U.  S.  v.  Alexis  Club  (D.  O.) 
98  Fed.  725,  said:  "The  question  has  usual- 
ly arisen  upon  the  construction  of  a  law  li- 
censing the  sale  of  Intoxicating  drink,  and 
the  decisions  that  declare  the  transaction 
not  to  be  a  sale  have  naturally  and  properly 
been  much  Influenced  by  the  language  of  the 
particular  law,  and  also  by  the  fact  that 
such  a  statute  Is  generally,  perhaps  always, 
a  penal  statute,  which  punishes  a  violation 
of  its  provisions  by  fine  and  Imprisonm^t, 
and  Is  therefore  to  be  construed  strictly  in 
favor  of  the  accused.  When  such  a  statute 
si>eal£S  of  a  'dealer,'  or  of  a  'dramshop  ke^ 
er,*  or  of  'selling  by  retail,'  or  of  'the  busi- 
ness of  selling,*  without  defining  these  terms, 
the  task  of  definition  ftills  upon  the  trial 
court;  and  there  may  then  be  little  difficul- 
ty in  concluding  that  a  sodal  club  does  not 
'deal'  in  liquors,  or  is  not  engaged  in  the 
"business'  of  selling,  within  the  oonunon 
meaning  of  these  words.  •  *  •  But  sec- 
tion 3244  of  the  Revised  Statutes  differs  In 
an  Important  particular  from  .the  statutes 
that  were  construed  In  these  cases,  and  in 
some  others  that  are  dted  upon  the  defend- 
ant's brief.  This  section  declares  expressly 
what  is  meant  by  a  retail  Mealer,'  and  nec- 
essarily Implies  what  is  meant  by  a  'sale.' 
Every  person  is  a  retail  dealer  *whD  sells  or 
offers  for  sale  for^gn  or  doipe^tlCj  distilled 
sjdrits  or  wines  in  less.  quiaiiUtiM.  than  .flvp 
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wine  gallons  at  the  Bame  time.*  Nothing  la 
Bald  about  selUng  as  a  business,  or  selling 
as  an  Inobeeper ;  nor  Is  tbere  any  other  lim- 
itation of  the  words  'sdls  or  offers  for  sale* 
than  the  single  limitation  concerning  the 
quantity  to  be  sold  at  one  time.  In  the  face 
of  language  so  dear,  there  is  no  room  for 
construction.  In  my  opinion,  the  plain  mean- 
ing is  that  a  ^ngle  sale  of  spirits  or  wines, 
by  any  person,  In  a  smaller  Quantity  than 
five  wine  gallons,  constitutes  the  seller  a  re- 
tail dealer  In  liquors,  and  makes  him  liable 
to  pay  to  the  United  States  a  special  tax 
of  $25." 

Where,  as  In  this  state,  the  statute  Impos- 
es a  license  on  persons  engaged  In  the  "busi- 
ness" of  selling  liquors,  the  courts  have  uni- 
versally held  that  bona  flde  social  clubs  are 
not  liable  to  take  out;  such  a  license,  for  the 
reason  that  they  are  not  engaged  Jn  the 
"busluess,"  within  the  meaning  of  the  stat- 
ute. Cozuer  v.  California  CTub,  155  Oil.  303, 
100  Pac.  868,  20  L.  R.  A.  (N.  S.)  1095 ;  State 
T.  Austin  Club,  89  Tex.  20,  33  S.  W.  113,  30 
"L.  R.  A.  600;  Piedmont  Club  t.  Common- 
wealth, 87  Va,  540,  12  S.  E.  963 ;  Barden  v. 
Montana  aub,  10  Mont  330,  25  Pac.  1042, 
11  L.  R.  A.  593,  24  Am.  St.  Rep.  27;  Manas- 
sas Club  T.  Mobile,  121  Ala.  561,  25  South. 
628 ;  Tennessee  CJub  v.  Dwyer,  11  Ijea 
(Tenn.)  452,  47  Am.  Rep.  298;  State  v.  New 
Orleans  Club,  110  La.  46,  40  South.  626; 
Koeulg  V.  State,  33  Tex.  Cr.  i;,  367,  26  S.  W. 
835,  47  Ajn.  St  Rep.  85;  State  t.  Duke  (Tex.) 
137  S.  W.  664. 

As  said  in  the  Cuzn^  Case,  supra,  "the 
term  'business,'  as  used  In  a  law  Imposing  a 
license  tax  on  business,  trades,  professions, 
and  callings,  ordinarily  means  a  business  In 
the  trade  or  commercial  sense;  one  carried 
on  with  a  view  to  profit  or  llTellhood." 

Mr.  Black,  In  his  work  on  Intoxlcatlug 
Liquors,  reviews  the  authorities  and  makes 
therefrom  the  following  deductions:  "Upon 
the  whole,  therefore,  notwithstanding  some 
conflicting  rules,  the  rational  conclusion  la 
that  the  Intent  must  govern.  On  the  one 
hand.  If  the  object  of  the  organization  Is 
merely  to  provide  the  members  with  a  con- 
venient method  of  obtaining  a  drink  when 
they  desire  It,  or  if  the  form  of  membersUp 
is  no  more  than  a  pretense,  so  that  any  per- 
son, without  discrimination,  can  procure  liq- 
uor by  signing  his  name  In  a  book  or  buy- 
ing a  ticket  or  a  chip,  thus  enabling  the  pro- 
prietor to  conduct  an  Illicit  traffic,  then  it 
fiills  within  the  terms  of  the  law.  But,  on 
the  other  hand,  If  the  club  Is  organized  and 
conducted  in  good  folth,  with  a  limited  and 
greeted  membership,  really  owning  Its  prop- 
erty in  common,  and  formed  for  social*  lit- 
erary, artistic,  or  other  purposes,  to  which 
the  furnishing  of  liquor  to  Its  members 
would  be  merely  Incidental,  In  the  same  way 
and  to  the  same  extent  that  the  supplying  of 
dinners  or  dally  papers  might  be,  thai  it  can- 


not be  considered  as  wlttdn  dtiier  ttke  vat- 
pose  or  letter  of  the  lav.**  Blade  ob  Intoxt- 

eating  Uquors,  (  142. 

While  the  question  involTed  In  this  case  Is 
pres^ted  for  the  first  time  to  this  conr^  it 
has  heretofore  been  presented  to  the  Attor- 
ney 6enera1*s  oflBce  for  an  (pinion.  From 
an  opinion  of  the  Attorn^  General,  found  on 
page  71  of  the  Biennial  Report  for  the  years 
1907-08,  we  quote:  "In  view  of  the  forego- 
ing provision  of  the  statutes  of  this  state, 
and  of  the  weight  of  authority  to  the  effect 
that  clubs  or  associations  oi^nlzed  In  good 
faith  for  lawful  sodal  enjoyment,  under  the 
usual  rules,  owning  property,  having  a  board 
or  committee  for  the  government  of  Its  af- 
fairs. llmltiiME  or  restricting  Its  membership 
to  a  certain  number  or  class,  requiring  indi- 
vidual members  to  possess  certain  qualifica- 
tions, and  charging  an  admission  fee  or  dneii. 
do  not  come  within  the  purview  of  similar 
statutes,  I  am  of  the  opinion  that  no  sue 
club  or  oigaulzatlon  In  Nevada,  In  the  au 
sehce  of  further  municipal  regulation,  la  b 
able  for  such  license  under  the  present  law." 

The  title  of  the  act  relative  to  state  liquor 
licenses,  the  form  of  the  license  prescribed 
in  said  act,  and  the  provisions  of  the  statute 
relative  to  county  liquor  licenses  spedfically 
refer  to  the  "business"  of  disposing  of  liq- 
uors by  retail  or  wholesale.  Rev.  Laws,  H 
S733,  3734,  3777,  8778,  supra.  The  term 
"business,"  as  used  In  these  statutes,  (dearly, 
we  think,  means  business  In  the  trade  or 
commercial  soise,  as  held  by  the  courts  con- 
struing similar  statutes. 

As  the  question  is  one  entirely  subject  to 
legislative  control,  the  I.esislatnre  can,  if  It 
so  desires,  amend  the  law  so  as  to  require 
licenses  from  social  clubs  the  same  as  it  noit 
requires  the  same  from  persons  aigaged  in 
the  business  of  selling  liquors. 

The  Judgment  is  reversed. 

TALBOT,  a  concurs. 

NoTB.— HeCARRAN,  J.,  lutTtoc  IMOMD*  «  SMBber 
ot  tbe  oourt  after  the  argiuanit  and  NbialMiaa  id 
the  CBM,  did  not  participate  In  tlu  oplnloB. 


(tt  vtan.  M> 
LAWHORN  T  DENVIBR  A  R.  O.  R  Oa 
(Supreme  Court  of  Utah.    Jan.  28,  191S.) 
1.  TaiAx.  (I  251*)— iNsiBUOiions— Appuca- 

BILITT  TO  PUAOinOB. 

Where  tbe  complaint.  In  on  action  against 
a  railroad  company,  by  an  Infant  who,  in  at- 
tempting to  tward  one  of  ita  slowly  moving 
freight  trains,  fell  beneath  the  cars  ana  was  In- 
jured, averred  that  defendant  was  In  the  habit 
of  permitting  persons,  especially  cliildren,  to 
ride  on  ita  freight  trains  vdthout  warning  ukem 
that  it  was  dangerous  to  board  moving  traiu, 
and  on  the  day  m  question  the  engineer  know- 
ingly Invited  plaintiff  to  ride,  and,  observing 
that  be  was  about  to  board  the  train,  wantonly 
Jerked  it,  throwing  him  to  the  ground,  a  clia^ 
that  the  operatives  of  tiie  railroad  company 
were  bonnd  to  use  ordinary  care  to  avoid  Injur- 


•Fgr  ettiw  nam  bm  wm*  topic  and  Motion  NUKBBB  In  Dm.  Dig.  *  Am.  Dig.  K«r-N«.  SarlM  *  Bap't  Indew 

Digitized  by  Google 


IiAWHOBH     BENTEB  *  R.  a.  B.  00. 


*T1. 


itkg  pldintlil,  or  to  pnmit  Uv  txma  gottfss  on 
the  o&r,  Is  anthorixed. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  G8T-«95 :  Pec  Dig.  {  251.*] 

2.  RaILKOADS  (S  276*)— LlOENSrafr-CHILDBEN 

— Standabd  o»  Oabk. 

Where  it  was  tb«  loog^cOntiDDcd  babut  and 
ciutom  of  children  to  board  defeodaot's  freight 
tTsina  in  the  jpresence  of  the  cretr,  without  ob- 
jection, a  child,  who  boarded  defendant's  train 
with  toe  uquieBcenee  and  consent  of  the  en- 
gineer, is  not  to  be  treated  as  a  treBpasaer 
whose  only  rights  are  that  the  train  crew 
should  not  willfully  and  Wantonly  injure  him, 
but  fa  entitled  to  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  H  8T&-886;  Dec  Die  |  270.*] 

Appeal  from  District  Oonrt,  Salt  I^ake  Cknin- 
ty;  T.  D.  Lewis,  Judge. 

Action  by  Holman  Lawhom,  an  Infant,  by 
his  guardian  ad  litem,  J.  W.  t^whoru,  against 
the  DeoTer  &  Bio  Grande  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  cases  cited  by  appellant,  referred  to 
in  the  opinion,  were  as  follows:  Smalley  r. 
R.  G.  W.,  34  Utah,  423,  98  Pac.  811;  Wilson 
V.  BaUway  Co.,  66  Kan.  183,  71  Pac  282; 
Barney  v.  Railway  Co.,  126  Mo.  372,  28  S. 
W.  1009,  26  L.  R.  A.  847  ;  Railway  Oa  t. 
Redding,  140  Ind.  101,  30  N.  E.  021,  34  L. 
R.  A.  767;  Powers  t.  Railway  Co.,  67  MIdd. 
^  69  N.  W.  807;  Haberlau  v.  Railway  Co.. 
73  Ul.  App.  261 ;  Catlett  t.  Ballway  Co..  57 
Ark.  461,  21  3.  W.  1062,  38  Am.  St  Rep.  254 ; 
Underwood  t.  Western  &  A.  Ry.  Co..  105 
Ga.  48,  31  &  BL  123;  Bishop  T.  Railway 
Co.,  14  R.  L  814,  61  Am.  Rep.  386 ;  BaUway 
Co.  T.  Stumpi^  69  lU.  409;  Emerson  v.  Pe- 
^er,  35  Hinn.  481.  20  N.  W.  311,  59  Am. 
R^  337;  Railway  Ca  t.  Connell,  88  Pa. 
S20,  32  Am.  Rep.  472;  Snyder  r.  Ballway 
Co.^  60  Mo.  413;  Atchison,  T.  &  S.  F.  R. 
Co.  T.  Plaskett,  47  Kan.  107,  26  Pac  401; 
Railway  Ga  t.  Roath,  35  IlL  App.  349;  Rail- 
way Co.  T.  Jenks,  64  III.  App.  91;  Meehan 
K.  Railway  Co.,  67  (11.  App.  39 ;  Railway  Co. 
T,  Hurt  (Ky.)  13  S.  W.  275;  Railway  Co.  v. 
Webb,  90  Ey.  332,  36  S.  W.  1117;  Wabash 
B.  Ca  Norway,  7  Ohio  Clr.  Ct.  R.  (O.  S.) 
4f0;  Murray  t.  Ballway  Co.,  93  N.  C  92; 
Seetoy  r.  Railway  Co..  167  Mich.  688,  122  N. 
W.  214;  Jefferson  t.  Railway  Co.,  116  Ala. 
:»4,  22  South.  646,  88  li.  R.  A.  458,  67  Am. 
siL  Rep.  116;  Rallwf^  Ca  t.  Ledbetter,  45 
Ark.  246. 

Van  Gott,  Allison  ft  Riter,  of  Salt  Lake 
City,  for  appellant  Powers  A  Marloneaux 
and  Jaa.  D.  Pardee  all  of  Stit  Lake  City, 
for  respondent 

STRAUF.  J.  This  is  an  action  to  recover 
damages  for  Injuries  alleged  to  have  been 
occasioned  through  the  negligence  of  the  de- 
fmdant  The  injury  occurred  in  Bln^am 
Canyon.  There  the  defendant  operated  two 
tines  of  railroad,  one  along  the  bed  of  tbe 
cany<Mi  for  the  transportation  of  padsengeft 


and  fr^t,  called  the  tow,lbii»;  tb*  oUier, 
<»lled  tbe  hlgb  llne^  al/oag,  the  aide  of  the 
canyon  for  the  ttajosportatluk  of  freight, 
mo^^  ore,  £rom  jnlnea  uv-tfae  oanyon  to  a 
Place  below,  caUed  Welby,  »  distance  of 
about  14  miles.  Tbe  grade  Is  vray  steep. 
Special  ore  cars  of  steel  and  hopper  bottom, 
about  36  feet  hmg,  were  used  for  tbls  pur- 
pose. About  28  cars  were  geaetaJlj  operated, 
in  a  train.  &om  Welby  to  the  milieu  The 
crew  of  each  was  oomposed  ol  an  engineer 
and  a  flranan  mi  tbe  enginje,  a  bead  beake- 
man  m  tbe  pUot,  and  a  conductor  and  a 
brakenian  In  the  caboose  at  the  rear.  The 
plalntU^  at  the  time  of  the  accident;  was  nine 
years  old.  He  lived  ia  the  canyon  with  his 
parents.  The  record  recites  that  tbe  plaintur 
introdnced  -evidence  tending  to  show  that,  at 
and  fer  a  kog  tlnw  prior  to  tbe  day  In  ques- 
tion, b<^  <tf  various  ages,  and  adults,  almost 
dally  jumped  on  the  d^^idont's  trains  and 
cars  on  tbe  low  line  and  the  connecting  track 
near  tbe  depot  In  tbe  canyon,  particularly 
during  swlt^lng  operations,  and  rode  for 
Aorter  or  longer  distances,  somettines  hang- 
ing on  tbe  sldeS'Of  Ae  can,  sometimes  rid- 
ing on  top,  and  aomettmea  on  the  footboard 
of  the  enghie ;  so.  too.  on  the  high  line,  men 
and  boys  of  various  ages  frequently  boarded 
the  defendant's  trains,  going  to  and  coming 
from  the  mines,  and  rode  for  longer  or  short- 
er distances ;  and  that  all  this  was  done  in 
plain  sight  of  tbe  train  crews,  for  the  most 
part  on  .  trains  not  Intended  for  passengers, 
without  molestation  or  objection  oi-  any  effort 
on  their  part  to  put  th^  off,  and  without 
demanding  or  collecting  fare.  On  two  occa- 
sions a  brakeman  bad  invited  twQ  or  three 
boys  to  ride  in  the  caboose  with  him  on  tbe 
high  line  for  a  bunch  of  wild  flowers  which 
they  had  picked.-  The  record  further  nedtes 
that  there  was  no  direct  evidence  that  any 
officer  or  agent  of  tbe  company,  other  than 
train  operatives  such  as  conductors,  brake- 
men,  engineers,  and  firemen,  had  permitted 
boys  or  men  to  ride;  but  the  evidence  was 
such  (so  recites  the  record)  that  a  jury  might 
find  that  such  a  practice  was  so  general, 
notoriouB,  and  long  continued  that  tbe  de- 
fendant's officers  knew  thereto  or  ought  to 
have  known  of  It 

On  the  day  of  tbe  accident  the  plaintiff 
and  fire  othw  boj^  from  8  to  18  years  of 
age,  about  2  o'clock  in  the  afternoon,  started 
from  near  the  depot  in  the  canyon  carrying 
two  guns,  intending  to  shoot  flQulrrels  and 
birds.  They  climbed  the  side  of  the  mountain 
until  they  reached  the  high  line.  Tfaey  then 
walked  down  that  track  shooting  at  squirrels 
and  birds,  and  roamed  about  tbe  country  in 
the  vicinity  of  the  railroad.  They  kept  on 
In  tbls  way  till  they  came  to  a  point  on  the 
high  line  called  Midas,  a  passing  track. 
There,  at  about  4  o'clock,  they  saw,  ^xtnt 
half  a  mile  a.way,  an  ore  train  cppilng 
tbe .  canyon  from  Welby  to  the  mlpss.  It 
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c<HialBtea  of  n  eoglii^  28  empty  ore  cars, 
and  a  caboose  ac  the  rear.  Tbe  engine  ma  a 
Mallet  engine^  with  a  double  aet  of  drlvtaig 
wheels.  Its  tender  was  nearly  as  long  as 
an  ore  car.  The  crew  consisted  of  an  en- 
gineer and  fireman  on  the  engine^  a  head 
brakeman  on  the  pilot,  and  a  conductor  and 
rear  brakeman  In  the  caboose  When  the 
boys  saw  the  train  coming,  according  to  the 
testlnumy  of  some  of  them,  one  said,  "Here 
comes  tbe  train.  Le^s  catdi  it  We'll  get 
home  quhftor."  Accordiog  to  others,  one  of 
them  aald,  "Here  comes  a  train.  Lets  ask 
tbe  engineer  for  a  ride"— to  which  the  others 
replied,  "All  right,  that's  a  ga"  Ammon 
Lawhom,  tbe  plaintiff's  brother,  and  Albert 
Ray,  the  two  oldest  boys,  each  about  13 
years  of  age,  tben  left  the  other  four  and 
walked  Carther  down  the  track  towards  the 
train.  It  soon  came  along,  going  from  six  to 
nine  miletf  an  hour.  The  two  boys  were  on 
tbe  engineer's  side  of  tbe  track.  The  en- 
gineer was  In  the  cab,  tbe  fireman  diov^ng 
coal,  ttie  head  brakonan  on  tbe  pilot  of  the 
^gine,  and  the  conductor  and  rear  brake- 
man  in  the  cabooae.  One  of  tbe  boys  hal- 
looed to  the  engineer,  as  he  came  opposite 
them,  **Gire  us  a  ride."  The  engineer  re- 
plied, "AU  right,  there  are  plenty  of  cars  In 
the  train,"  and  pointed  to  tbe  rear.  They 
boarded  the  train,  Ammon  getting  on  the 
step  near  the  front  end,  and  Albert  on  the 
step  near  the  rear  end  of  the  same  car,  and 
rode  either  standing  on  the  steps  or  sitting 
on  the  side  ot  the  car  as  they  passed  the 
other  boys.  The  two  were  In  sight,  but  not 
in  the  hearing,  of  the  others,  when  the  two 
boarded  the  train.  The  four,  Including  the 
plaintiff,  were  also  on  the  engineer's  side  of 
the  train  as  it  proceeded  up  the  canyon.  Be- 
fore it  reached  them,  some  discussion  was 
had  as  to  which  of  them  should  ask  the 
engineer  for  a  ride.  It  was  decided  that 
George  Ray,  12  years  old,  should  do  so. 
When  tbe  engine  was  opposite  them,  George 
hallooed  to  tbe  engineer  and  said,  "Give  us 
a  ride."  The  engineer  "nodded  yes,"  and 
pointed  to  the  cars  t>eIilDd  the  engine,  In- 
dicating that  the  boys  might  board  the  train. 
There  was  some  conflict  in  the  evidence  as 
to  which  car  the  plaintiff  boarded.  Some 
witnesses  testified  that  he  got  on  the  car 
immediately  behind  tbe  car  his  brother  was 
on ;  others  that  be  got  on  the  sixth  or  sev- 
enth car  from  the  engine.  There  were  two 
ladders  on  the  outside  of  the  cars,  one  near 
the  front,  and  one  near  the  rear,  end.  The 
cars  extended  about  2^  feet  over  the  rails. 
The  plaintiff  was  a  boy  of  average  Intelli- 
gence and  strength  for  one  of  his  age.  He 
attempted  to  mount  the  ladder  near  the 
front  end  of  the  car.  He  failed,  and  fell  to 
the  ground,  clear  of  the  rails  and  the  car. 
He  arose  and  tried  to  mount  the  rear  ladder. 
One  of  the  boys,  George  Ray,  testified  that 
between  the  two  attempts  be  told  the  plain- 
tiff not  to  get  on,  that  It  was  dangerous,  and 


that  the  plaintiff  icpUed,  "By  gosh,  I  win 
get  oo.  It  Ammon  geti  home  before  I  do 
and  does  the  chores,  111  get  a  licking."  This 
conversation  was  denied  by  tbe  plaintiff. 
The  plaintiff  succeeded  In  climbing  the  lad- 
der aa  the  second  attempt  He  rode  a  car 
length  or  tw<^  when  he  lost  Us  hold,  as  be 
was  climbing  over  the  side  to  reach  Qie  ln> 
side  of  tbe  car,  and  fdl  to  the  ground  be- 
tween the  end  of  the  car  he  had  mounted  and 
the  one  next  behind  it,  and  was  run  over 
and  injured. 

The  record  farther  recites  that  evidence 
was  introduced  by  Uie  plaintiff  tending  to 
show  that  shortly  after  the  engineer  passed 
the  four  boys,  and  Jnst  as  the  plaintiff  ai> 
tempted  to  board  the  train  the  first  tlmc^ 
the  engineer  looked  back  out  of  the  cab  win- 
dow at  tiim,  and  thai,  putting  tils  head  bade 
in  tlie  cab  jerked  tlie  train,  therein  causlns 
tbe  plalnUff  to  fall  tlie  first  time.  The  en- 
gineer tben  again  looked  back  at  him  and 
grinned;  that  Immediately  thereafter  the 
Jerk  was  twice  repeated,  the  last  time  Jnst 
as  the  plaintiff  was  climbing  ov»  the  side 
to  reach  the  Inside  of  the  car;  and  that  the 
Jerk  caused  him  tp  lose  his  hold  and  to  fall 
to  tbe  ground  between  the  end  of  the  cars. 
George  Ray  ran  along  the  train  until  he 
caught  up  with  Ammon  Lawhom,  and 
shouted  that  the  plaintiff  had  been  run  over. 
Ammon  Jumped  off  and  ran  badE.  By  that 
time  the  caboose  had  passed  the  plaintiff  a 
car  length  or  two.  Ammon  ran  towards  the 
caboose,  shouting  to  the  men  inside.  The 
air  brakes  were  applied  and  the  train  stop- 
ped. The  plaintiff  was  placed  in  the  caboose 
and  taken  to  the  depot,  where  he  received 
medical  attention.  There  is  further  testi- 
mony tending  to  show  that  the  head  brake* 
man  and  the  fireman  also  saw  the  boys  and 
heard  the  conversation  between  them  and 
the  engineer.  The  conductor  and  the  rear 
brakeman  were  In  the  caboose ;  but  there  Is 
no  evidence  to  show  that  ^e;  had  knowledge 
of  the  boys'  presence  until  after  the  accident 
The  record  further  recites  that  evidence  was 
adduced  by  the  defendant  tending  to  show 
that  no  such  custom  or  habit  existed  as  was 
testified  to  by  plaintiff's  witnesses;  that  train 
operatives  were  greatly  annoyed  by  boys  who^ 
against  the  protest  and  objections  of  train  op- 
eratives, boarded  and  hong  on  cars;  tbot  they 
drove  and  warned  them  away  whenever  they 
saw  th^  about  the  cars,  and  did  not  permit  or 
consent  to  their  boarding  or  riding  on  than; 
and  that,  on  the  day  in  question,  neither  the 
engineer  nor  any  other  train  operative  gave 
the  plaintiff  or  any  of  Ills  companions  per- 
mission to  ride  on  tbe  cars,  and  bad  no  con- 
versation with  any  of  them,  and  did  not  Jerk 
the  train,  as  testified  to  by  tbe  plaintllTs 
witnesses.  There  was  also  testimony  tend- 
ing  to  show  that  In  the  ordinary  operation 
of  the  train  there  would  be  Jerks  and  vibra- 
tions of  the  cars  which  could  not  be  avoided ; 
but  that  Jerks  and  vibrations  might  also  bs 
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caused  by  the  application  of  air  brakes  by 
the  engiaeer  and  suddenly  releasing  them, 
or  suddenly  shutting  off  and  quickly  turning 
on  steam. 

The  case  was  tried  to  the  court  and  a  jury. 
A  verdict  was  rendered  in  favor  of  the  plain- 
tiff.  The  defendant  appeals. 

Hie  assignments  of  error  relate  to  the 
chftr^e.  The  substance  of  four  or  fire  para- 
graphs of  It,  relating  to  plaintlfTs  evidence 
and  theory  of  the  case,  Is:  If  the  jury  found 
that  the  plaintiff,  by  reason  of  Ms  age  and 
want  of  intelligence,  was  not  capable  of  ap- 
preciating the  danger  of  getting  on  cars  in 
motion  and  riding  thereon;  that  men  of  or- 
dinary prudence  and  intelligence,  situated  as 
were  the  train  operatives,  would  have  ap- 
preciated the  dangerous  situation  of  a  child, 
such  as  the  plaintiff,  in  attempting  to  board 
or  ride  on  cars  in  motion;  that  the  train 
operatives  saw  him  along  the  track  and  had 
reason  to  believe  that  he  intended  to,  and 
probably  would,  mount  the  cars  In  motion, 
or  would  attempt  to  do  so;  that  railroad 
men  of  ordinary  prudence  would  have  ap- 
preciated that  8u<^  an  act,  on  the  part  of 
■sncfa  a  child,  was,  under  the  circumstances, 
accompanied  with  danger  to  life  or  limb, 
and  would  probably  result  In  Injury;  and 
that  It  appeared  to  them, '  or  to  a  person  of 
ordinary  prudence,  that  the  plaintiff,  by  rea- 
son of  his  age  and  want  of  Intelligence,  was 
not  capable  of  appreciating  the  danger — then 
a  duty  was  owing  from  the  train  operatives 
to  exercise  ordinary  care  to  refrain  from  con- 
duct that  would  probably  result  in  Injury  to 
him,  and  to  take  such  affirmative  precaution, 
it  any,  with  a  view  of  keeping  htm  from  be- 
ing Injured,  as  appeared  necessary  to  rail- 
road men  of  ordinary  prudence  and  experi- 
ence In  the  business,'  and  to  exercise  ordinary 
care  to  prevent  him  from  getting  or  riding  on 
the  cars.  The  court  further  charged  that  If, 
under  the  facts  and  circumstances  enumer- 
ated, the  engineer  consulted,  or  Indicated 
consent,  to  the  plaintiff  to  get  on  the  train 
In  mott<ni,  that  a  person  of  ordinary  pru- 
dence, under  the  existing  circumstances, 
Vrould  not  have  given,  or  Indicated  such  con- 
sent to  a  youth  of  apparent  Immaturity  and 
tender  years,  and  apparently  lathing  In 
strength  and  experience  to  attempt  with 
safety  to  mount  and  ride  on  the  cars,  and 
that  the  plaintiff,  by  r^son  of  such  consent 
or  Indication,  got  upon  the  cars,  and  did  not, 
l)ecanse  of  his  tender  years  and  inexperience, 
appreciate  the  attending  danger,  then  the 
engineer  was  guilty  of  negligence;  and  If  the 
plaintiff,  in  attempting  to  mount  the  cars, 
or  after  he  bad  mounted  them,  fell  tbereform 
and  was  injured,  not  as  the  result  of  a  sud- 
den jerking  of  them  by  the  engineer,  but  of 
a  vibration  naturally  connected  with  their 
movement,  he  was  entitled  to  recover,  unless 
the  jury  found  that  he  was  guilty  of  con- 
tributory n^gence,  as  otherwise  in  the 
rbarffs  d^ned.         defoidant  jtroposed  re- 


quests on  the  theory  that  the  plaintiff,  under 
all  the  evidence,  was  a  trespasser,  and  that 
the  train  operatives  owed  him  no  legal  duty 
whatever,  except  to  refrain  from  willfully 
or  wantonly  injuring'  him  after  discovering 
tiis  presence,  and  to  use  ordinary  care  to 
avoid  injuring  him  after  seeing  or  discover- 
ing bim  in  a  perilous  position. 

[1  ]  The  court  refused  to  so  charge  on  the 
whole  case,  but,  in  effect,  did  so  on  the  de- 
fendant's evidence  and  theory.  The  charge 
In  such  respect  Is:  "Xou  are  instructed  If 
the  plaintiff  attempted  to  get  on  the  train 
at  the  time  of  his  Injury  without  any  per- 
mission from  any  of  the  employes  of  the  de- 
fendant company,  and  was  not  Induced  to 
board  the  train  in  question  because  of  any 
custom  or  habit  on  the  part  of  children  to 
ride  defendant's  trains  without  objection  on 
the  part  of  defendant's  employes,  then  you 
are  instructed  that  the  plaintiff  was  a  tres- 
passer in  attempting  to  board  the  train  at 
tlie  time  of  his  Injury  and  the  only  duty 
which  the  railroad  company  and  Its  employes 
owed  to  him  was  to  refrain  from  willfully 
or  wantonly  injuring  him,  or,  If  he  was  actual- 
ly seen  in  a  position  of  peril,  then  to  exercise 
ordinary  care  to  avoid  Injuring  him.  If  yon 
should  find  that  the  plaintiff  fell  from  the 
car  because  of  any  jerk  ar  Jar  or  vibration, 
due  wholly  to  the  ordinary  movement  of 
the  wheels  along  the  rails  or  to  the  fact  that 
the  car  he  was  attempUng  to  ride  was  round- 
ing a  curve,  you  have  no  right  to  return  a 
verdict  against  the  defendant  on  the  theory 
that  the  engineer  wantonly  or  recklessly  or 
with  gross  ^gllgence  jerked  the  train  with 
his  engine,  unless  the  engineer  knew  the 
plaintiff  to  be  in  a  position  of  peril,  and  the 
engineer  could  have  avoided  the  jeafk  or  Jar 
by  the  use  of  ordinary  care." 

The  complaint  made  is  that  the  court, 
even  on  plaintiff's  theory  and  evidence,  erred 
In  stating  tliat  a  duty  was  Imposed  on  the 
■train  operatives  to  use  ordinary  care  to  avoid 
Injuring  the  plaintiff  or  to  prevent  him  get- 
ting on  the  cars.  It  Is  urged  that  the  charge 
In  such  respect  was  without  the  Issues  and 
is  against  law.  In  support  of  this,  It  Is  said 
that  in  the  complaint  It  is  not  alleged  that  a 
duty  was  Imposed  on  the  defendant  to  prevent 
children  or  the  plaintiff  from  boarding  cars, 
or  that  the  train  operatives  failed  In  such 
particular,  or  were  guilty  of  such  a  specific 
omission  of  duty.  There  are  no  such  direct 
allegations  In  the  complaint.  iBut  such  di- 
rect averments  were  not  essentlaL  The  ques- 
tion Is,  Were  there  sufficient  facts  alleged  up- 
on which  a  legal  duty  arose  to  use  care  in 
such  particular  and  to  show  a  breach  there- 
of? We  think  there  were.  It  Is  alleged  that 
the  defendant  was  In  the  habit  of  permitting 
persons,  especially  children,  to  ride  on  its 
freight  trains,  without  warning  them  of  the 
danger;  that  It  was  dangerous,  under  the 
drcumstancee,  for  children  to  board  moving 
cars,  but  that  the  defendant  habitually  per,- 
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mitted  and  Invited  them  to  do  so  without 
warning  them  of  the  danger;  that,  on  the 
day  In  qnestfon,  the  engineer  and  other  mem- 
bers  of  the  train  crew  knowingly  Invited  and 
permitted  tlie  plaintiff,  an  Infant  nine  years 
of  age,  to  board  the  train  without  warning 
him  of  the  danger,  and,  upon  observing  that 
he  was  about  to  board  the  train,  wantonly 
and  negligently  Jerked  it,  throwing  him  to 
the  ground;  that  the  defendant  knowingly 
and  negligently  suffered  and  t>ermttted  the 
plaintiff  and  other  children  to  board  and 
ride  upon  Its  freight  trains,  and  knowingly 
and  n^ligently  failed  and  omitted  to  make 
objections  thereto;  and  that  the  plaintiff, 
without  warning  of  the  danger,  was,  by  rea- 
son of  such  custom  and  habit,  permission, 
Invitation,  and  consent  Induced  to  mount  the 
train,  and  was  Injured.  We  think  these  al- 
legations are  sufficient  to  Justify  the  charge, 
We  are  also  of  the  opinion  that,  upon  the 
evidence  on  behalf  of  tbe  plaintiff,  a  legal 
duty  arose  on  the  part  of  the  train  oi>era- 
tlves  to  use  care. 

[2]  Appellant  has  argued  that  no  afilrma- 
tlve  dnty  arose  to  use  care  until  the  plain- 
tiff was  actually  seen  or  discovered  In  a 
position  of  peril;  then  a  duty  arose  to  use 
ordinary  care  to  avoid  Injuring  him,  other- 
wise no  affirmative  duty  whatever  arose, 
only  a  passive  duty  to  refrain  from  will- 
fully injuring  him  upon  discovering  his  pres- 
ence. Many  closes  are  cited  by  appellant 
where  such  a  rule  Is  announced.  We  think 
In  nearly  all  of  them  the  doctrine,  as  applied 
to  tbe  facts  of  the  respective  cases,  was 
properly  applied.  But,  as  can  be  seen  on  a 
reading  of  the  cases  (which  will  be  noted 
by  the  reporter),  the  facts  there  and  here 
are  very  dissimilar.  This  dissimilarity  the 
appellant  seemingly  has  regarded  of  but 
little  Importance.  What  particularly  dis- 
tinguishes this  case  from  those  dted  and 
relied  on  by  the  appellant  Is  the  evidence 
in  respect  of;  (1)  The  habit  and  custom  of 
children  and  others,  without  objection  of  any 
kind,  boarding  the  defendant's  cars  and 
trains  In  the  presence  and  with  the  knowl- 
edge and  acquiescence  of  train  crews  In 
charge  of  Its  cars  and  trains,  and  that  snch 
custom  or  practice  was  so  general,  notorious, 
and  long  continued  as  to  Impart  actual  or 
presumptive  knowledge  thereof  to  the  defend- 
ant; (2)  the  permission  which  the  engineer 
gave  the  plaintiff  and  his  companions,  on 
the  day  In  question,  to  board  and  ride  on  ttie 
train ;  0)  the  plaintiff's  boarding  the  car 
by  reason  of  such  custom,  practice,  and  per- 
mission; (4)  the  youth  and  Inexperience  of 
the  plaintiff  as  bearing  on  his  knowledge 
and  appreciation  of  the  danger,  and  his  abil- 
ity to  guard  against  it;  (5)  the  discovery  of 
his  presence  along  the  tracks  nnder  tbe  dr- 
cnmstances  heretofore  stated,  and  his  efforts 
to  board  the  car,  and  bis  iiosltion  thereon, 
n(rticed  and  obserred  by  the  engineer  oper- 


ating the  train,  and  who  had  given  the  plain- 
tiff end  his  companions  permission  to  board 
It;  {9)  the  engineer's  knowledge^-or  what 
must  be  presumed  of  every  man  of  ordinary 
Intelligence,  knowing  and  seeing  what  the 
engineer  here  knew  and  saw — of  a  periloos 
dtuatlon  and  danger  of  a  child  of  plalntUTs 
age  boarding  cars  in  motion,  and  climbing 
over  the  sides  of  them,  under  the  clnmm- 
stances  disclosed  by  the  record.  Viewed 
from  such  facts,  a  charge  that  no  dnty  arose, 
except  abstention  from  willful  and  wanton 
injury,  would  have  been  erroneous.  When 
the  charge  complained  of  is  looked  at  as  a 
whole,  and  is  viewed  In  connection  with  and 
applied  to  the  evidence  as  adduced  by  the 
plaintiff,  we  think  it  a  correct  statement  of 
the  law.  And  as  the  court  fully  submitted 
the  case  to  the  Jury  on  the' defendant's  the- 
ory and  evidence,  and  upon  statements  of 
the  law,  as  requested  by  it,  we  think  It  has 
shown  no  Just  ground  for  complaint. 

The  Judgment  of  the  court  below  la  there- 
fore affirmedt  with  costs.   8ndi.ls  flie  orOtf. 

McQARTT,  0;  J.,  and  FBIC^  enkciir. 


(72  wub.  no 

DICUS  et  ux.  V.  MAJOB  et  aL 

(Supreme   Court  ot  WaBhlngton.    March  8. 
1913.) 

1.  Ejectheiit  (S  86*)— Bubobn  of  Pbooi^ 
Ouster. 

Where,  in  an  action  to  recover  possession 
of  land,  the  plaintiffs  proved  that  they  were 
in  peaceable,  exclusive  poBsession  when  the; 
were  forcibly  ousted  by  d^endanta,  the  har- 
den then  shifted  to  defendants  to  prove  a 
superior  title,  independent  of  possearion  lor 
either  party. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  238-24S;  Deo.  Dig.  |  86.*] 

2.  KsMcmam  (|  96*)  —  Btnsnrai  — Sum- 

CIKNCT. 

Evidence,  In  an  action  to  recover  possea- 
sion  of  land,  wherein  the  controversy  was  over 
the  location  of  a  boundary  line,  held  fosoffident 
to  overcome  the  prima  fade  case  made  out  by 
plaintiffs'  proof  of  prior  peaceaUe  poaseMion 
and  forcible  ouster, 

[Ed.  Note.— For  other' cases,  see  EiectmenL 
Cent  Dig.  H  206-298;  Dec.  Dig.  i  96.*] 

Department  1.  Aiqwal  Crom  Superior  Conrt, 
King  County;  Boyd  J.  TaUman,  Jndge. 

Action  by  Hartwell  Samuel  Dlcas  and  wlfb 
against  George  Major  and  others.  From 
judgment  for  iHalntlffs.  defendants  lippeal. 
Affirmed. 

Douglas,  Lane  Ss  Dong^  of  Seattle^  tat 
appellants.   Mnndiy  St  Wall,  of  8eatU«  for 

respondents. 

PABKEB,  J.  This  Is  an  action  to  recover 
possesion  of  a  strip  of  land  about  4  feet 
wide  and  133  feet  long,  lying  A^'mg  the 
common  boundary  Une  of  two  lots  In  differ- 
ent additions  to  the  dty  of  Seattle,  which 
the  plaintiffs  claim  tbey  have  been  iinlaw- 
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ftiUr  fflaponooDBBd  of  I17  tti*  OeCendBotB.  A 
Mai  before  the  court  witbont  a  jury  resolt 
eft  In  **™nng«^  uid  judgment  in  &ror  of  the 
plaiDtirra,  from  which  the  defendants  bare 
aiQwaled. 

This  is  In  aabalance  a  boondazy  dispute, 
tbe  question  being,  Where  npon  the  ground 
fs  Uie  common  boundary  line  of  the  adjoin- 
ing lots  of  the  re^iectiTe  parties?  Bespond- 
enta  are  tbe  owners  of  fractional  blocic  16, 
oraslsting  of  a  alni^e  lot,  in  Wasbtngton  ad- 
dition to  tbe  city  of  Seattle,  whldi  addition 
and  tot  are  boonded  upon  tbe  south  by  tbe 
line  dividing  tbe  N.  %  and  S.  W  of  section 
17,  township  25  M.,  range  4  EL  ^pellants 
are  the  omiers  of  lot  1,  In  blo<&  SI,  of  Lake 
Union  addition  to  tbe  city  of  Seattle,  which 
addition  and  lot  are  bounded  on  tbe  north 
by  the  same  half  section  line,  the  lots  of  the 
reowctive  parties  having  a  common  bounda- 
ry along  tbdr  entire  length  of  133  feet  Ap- 
pellants Inaist  tbat  this  liiw  is  some  fonr 
(tat  to  the  north  of  where  reqpondents  claim 
It  to  be.  In  Uarch,  1883,  tbe  owners  of 
land  In  tbe  8.  %  of  ttte  section,  baring  no 
title  to  the  adjoining  land  in  tl»  N.  snr< 
Tcyed  and  platted  tbdr  land  Into  lots, 
blocks,  and  streets,  and  caused  tbe  plat 
thereof,  called  Lake  Union  addition,  to  be 
dnly  recorded  in  tbe  office  of  tbe  auditor  for 
IQng  county.  It  Is  plain  from  this  plat  tbat 
they  intended  to  plat  all  of  their  land  np  to 
the  half  section  line,  and  that  that  Une  should 
tie  the  northern  boundary  of  their  addition. 
Xot  only  was  this  land  platted  npon  paper, 
but  It  was  actually  surveyed  and  staked 
upon  tbe  ground ;  the  northern  boundary  be- 
ing plainly  marked  by  stakes  at  block  cor- 
ners, at  least  one  of  which  stakes  is  still 
Branding  where  it  was  originally  placed  at 
the  northeast  comer  of  appellants'  lot  1. 
While  it  Is  plain  tbat  this  north  boundary 
line  of  the  addition  was  then  marked  by  the 
owners*  survey  thereof  as  the  half  section 
line,  it  Is  not  shown  in  what  manner  it  was 
then  ascertained  to  be  such  half  section  line. 
Very  soon  thereafter  the  owners  of  land  in 
the  N.  %  of  the  section  bordering  upon  this 
line  surveyed  and  platted  their  land  into 
lots,  blocks,  and  streets,  and  caused  the  plat 
thereof,  called  Washington  addition,  to  be 
recorded  in  the  office  of  the  auditor  for 
King  county.  In  surveying  and  platting 
this  addition  upon  the  ground,  the  owners 
conformed  to  the  platting  of  Lake  Union 
addition  as  to  size  of  blocks  and  width  of 
streets,  and  adopted  the  north  boundary  line 
of  that  addition  as  surveyed  and  staked 
upon  the  ground  as  the  south  boundary  line 
of  Washington  addition.  Since  then  there 
tuive  been  some  fences  constructed  on  the 
line  thus  marked  npon  the  ground  by  lot 
owoers  other  than  the  owners  of  the  lots 
here  involved,  upon  tbe  assumption  that  that 
was  tbe  correct  c(»nmon  boundary  line  of 
the  two  adAUons.  It  appears  that  no  doubt 
or  controvnsy  arose  between  owners  of  prop- 


erty  along  this  line  as  to  Its  correct  location 
until  within  the  hut  few  years  vihm  surv^ 
made  by  the  dty  ei^iineeEing  departumt 
indicated  tbat  tbe  half  section  line  was  not 
as  originally  marked  upon  gromid  in  the 
survey  of  these  additions,  but  that  it  was 
some  four  feet  to  the  north  thMoof  as  now 
<daimed  1^  aK>«Uants;  but,  as  In  tibe  case 
of  the  original  snrrey  of  tbe  additions,  we 
have  no  evidence  in  this  record  as  to  the 
manner  In  wbidi  the  dty  determined  the 
locatiob  of  this  half  section  Una  Whether 
the  line  was  determined  by  either  survey  in 
tlie  prapm  manner  according  to  tbe  1^1 
method  of  subdividing  sectima  in  order  to 
detwnnlue  the  correct  lines  of  legal  subdivi- 
sions we  are  not  Informed. 

Bewondents  became  the  owners  of  block 
16  of  Washington  addition  In  July,  1007. 
Socoi  thneafter  they  Improved  Oda  block 
building  a  dwellli^  house  thereon  and  im- 
proving their  lawn  adjac^t  to  their  dwell- 
ing, clear  up  to  the  common  boundary  line 
of  the  additions  as  originally  surveyed  and 
marked  upon  the  ground  by  tbe  stakes,  one 
of  which,  as  we  have  noticed,  Is  still  stand- 
ing as  marking  the  northeast  corner  of  ap- 
pellants' lot  and  the  southeast  comer  of  re- 
spondents* lot  Respondents  thus  continued 
In  peaceable  and  exclusive  possession  of 
their  lot  as  originally  marked  upon  tbe 
ground,  until  March  10,  1911,  when  they 
were  forcibly  ousted  of  their  possession  of 
the  strip  here  Involved.  Very  soon  there- 
after respondents  commenced  this  action 
to  recover  possession  of  tbe  land  they  liad 
been  thus  dispossessed  of. 

[1}  Counsel  for  ai^llants,  seeking  at  the 
outset  to  avoid  the  burden  of  proof  and  keep 
it  upon  reepondent%  invoke  the  general  rule 
that  a  plaintiff  seating  to  recover  possession 
of  land  must  do  so  upon  tbe  strength  of  his 
own  title,  and  not  upon  the  weakness  of  that 
of  his  adversary.  Passing  for  the  moment  the 
question  of  the  superiority  of  the  respective 
paper  titles  of  the  parties,  let  us  see  where 
tbe  burden  of  proof  would  rest  when  we 
arrive  at  the  solution  of  that  question.  We 
assnme  that  neither  of  the  parties  has  ac* 
quired  title  against  all  the  world  by  adverse 
possession ;  but  it  by  no  means  follows  that 
respondents  have  not  superior  title  to  that 
of  ap^llants,  viewed  from  the  standpoint  of 
possession  alone.  We  have  seen  that  re- 
spondents were  In  peaceable,  exclusive  pos- 
session of  the  land  in  controversy  when  they 
were  forcibly  ousted  of  their  possession  by 
appellants.  The  law  seems  to  be  well  settied 
that  it  such  cases  the  party  so  ousted,  suing 
to  recover  possession,  makes  a  prima  fade 
case  entitling  him  to  so  recover  when  he  has 
shown  that  he  was  In  peaceable,  exclusive 
possessicMi,  and  was  forcibly  ousted  there- 
from by  the  defendant  That  Is,  be  has  by 
such  a  showing  proven  prima  fade  that  he 
has  the  superior  tiUe.  In  the  early  Califor- 
nia case  of  Hutchinson  v.  Parley*  4  Cat  33, 
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00  Am.  Dec.  878,  there  was  InTolred  the  snf- 
flciencT  of  ft  complaint  In  ^ectment  where 
the  plaintiff  leated  bla  title  upon  his  peace- 
able possession  alone  at  the  time  he  was 
ousted.  Sustaining  this  complaint  as  stat- 
ins a  canse  of  action,  the  court  said:  "Pos- 
session la  always  prima  fiide  evidence  of  ti- 
tle, and  proof  of  prtor  possession  Is  mongh 
to  maintain  ejectmoit  against  a  mere  naked 
trespasser.  The  allegation  that  the  plaintiff 
was  In  possession  at  Vbe  time  of  the  ouster 
oomidalned  of  la  a  sufficient  aU^titm  of 
title  to  make  the  declaration  good.  The 
demurror  was  theref<H»  Improperly  sustain- 
ed." It  is  manifest  that,  If  such  a  complaint 
states  a  cause  of  action,  iHKwf  to  the  same 
extent  woold  make  a  prima  facie  cose. 
Among  the  nnmerons  decisions  In  harmony 
with  this  view  the  following  may  be  noted : 
McLawrin  t.  Simons,  11  B.  Mon.  (Ky.)  96, 
52  Am.  Dec.  563 ;  Oreen  t.  Jordan,  88  Ala. 
220,  3  South.  613,  8  Am.  St  Bepi  711;  Adm'r 
of  Jones  V.  Ntinn,  12  Ga.  469;  Ashmead  et 
at  T.  Wilson,  Executrix,  22  Fla.  25S.  In  the 
text  oC  15  Gyc.  129,  the  rule  is  stated  thus : 
"A  prior  possession  creates  a  presumption  of 
title  which  entitles  plaintiff  to  recover 
against  a  naked  trespasser.  And  this  pre- 
sumption can  only  be  rebutted  or  overcome 
by  showing  title  In  defendant,  or  an  out- 
standing title  In  a  third  party,  or  that  plain- 
tiff's title  was  subordinate  and  permissive, 
or  that  the  action  Is  barred  by  the  statute 
of  UmltatloDs."   See  note  In  18  L.  R.  A.  7&4. 

[2]  Supposing  now  that  all  parties  had 
rested  with  the  evidence  showing  these  facts 
of  possession  and  ouster.  It  is  plain  that  re- 
spondents woold  have  been  entitled  to  Judg- 
ment for  recovery  of  the  land.  This  l>elng 
true,  it  follows  that  thereupon  the  burden  of 
proof  shifted  to  appellants,  and  It  was  for 
,  them  to  show  a  superior  title,  independent 
of  possession  of  either  party.  Have  they 
then  maintained  this  burden  of  proof  to  the 
extent  that  they  are  entitled  to  retain  pos- 
sesslonT  We  are  constrained  to  hold  to  the 
contrary.  It  Is  true  that  the  evidence  in- 
troduced of  the  city  surveys  Is  of  some 
weight  tending  to  show  the  location  of  the 
half  section  line  as  claimed  by  appellants. 
But  we  regard  the  surveys  made  by  the  own- 
ers of  the  respective  additions  establlsliing 
the  common  boundary  as  they  plainly  In- 
tended on  the  half  section  line  of  at  least 
equal  weight  as  evidence  showing  the  true 
location  of  that  line.  It  is  manifest  that 
neither  of  these  Is  very  cogent  or  convincing 
as  to  the  true  location  of  the  half  section 
line,  because  we  have  no  evidence  as  to  the 
methods  followed  in  either  survey  In  deter- 
mining the  location  of  the  half  section  line. 
As  to  whether  that  line  was  determined  by 
a  proper  legal  subdivision  of  the  section,  we 
ate  wholly  In  the  dark  In  both  cases.  It 
seems  clear  to  na  that  apiiellants  have  not 
overcome  the  prima  facie  case  made  by  re- 


spondents by  their  showing  of  the  ftust  that 
they  were  in  peaceable  possesion  and  were 
forcibly  ousted  by  app^ants.  This,  we 
think,  turns  the  scale  In  &vor  of  reqKHidr 
ents  and  entitles  them  to  recover. 
The  judgment  is  affirmed. 

CBOW,  c.  J.,  and  ghadwige;  qose; 

and  MOUNT,  JJ^  concur. 


(72  WMb.  387) 

GRAVES  T.  TAGOUA  RY.  A  POWER  Ca 

(Supreme  Court  of  Washington.    March  8; 
1913.) 

1.  Stbeet  Railboaos  (S  93*) — Injubt  to 
Person  on  Stbeet— Negligence. 

While  a  street  car  company  must  operate 
its  ears  with  ordinary  care  according  to  the 
drcumstances,  it  was  not  neglifence,  as  against 
a  person  on  the  street,  to  permit  pasaengera  to 
ride  on  the  steps  of  its  cars  with  their  bodies 
protruding,  where  the  car  approached  slowly, 
sounding  an  alarm,  and  was  in  plain  view  of 
the  injured  party,  so  that  be  saw  such  passen- 
gers in  time  to  have  avoided  being  stnick  by 
their  bodies. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  11 195-200;  Dec  Dig.  {  93.*] 

2.  Stbeet  Raii.boadb  (|  98*)— Injubt  to 
Pebson  on  Stbeet— Contbibutobt  Neou- 

OENCE. 

Where  a  person  awaiting  an  approaching 
street  car  saw  that  persons  were  clinging  to 
the  steps  of  the  car  outside  Uie  dosed  gatw, 
in  time  to  have  gotten  out  of  the  way  and 
avoided  being  struck  by  their  bodies,  be  waa 
guilty  of  contribotory  negligence  barring  a  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SS  2O4r-209:  Dec.  Dig.  |  9&*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  E.  M.  Card,  Judge. 

Action  by  John  Graves  against  the  Ta- 
coma  Railway  &  Power  Company,  a  corpora- 
tion. From  a  judgment  of  nonsuit,  plaintiff 
appeals.  Affirmed. 

Govnor  Teats,  Hugo  Metzler,  Leo  Teats, 
and  Ralph  Teats,  all  of  Tacoma,  for  appel- 
lant J.  A.  Shacfcleford  and  F.  D.  Oek^, 
both  of  Tacoma,  for  respondent. 

FULLERTON,  J.  The  appellant  brought 
this  action  against  the  respondent  to  re- 
cover damages  for  personal  Injuries.  He 
was  nonsuited  in  the  court  below,  and  ap- 
peals. 

The  appellant  lives  near  the  line  of  the 
respondent's  suburban  road,  which  runs  be- 
tween the  cities  of  Tacoma  and  Puyallup. 
Oars  passing  over  the  line  of  the  road  enter 
the  dty  of  Tacoma  on  one  of  its  principal 
avenues,  from  whence  they  proceed  to  the 
heart  of  the  city  where  they  turn  on  a  loop 
and  pass  out  of  the  city  on  the  same  trade 
on  which  they  enter  it  In  passing  in  and 
out  the  cars  receive  and  discharge  passen- 
gers at  all  of  the  principal  street  crossings. 
On  the  evening  of  September  4,  1911,  some 
form  of  public  entertainment  waa  given  in 
the  city  of  Tacoma  which  had  attracted  to  the 
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city  DumberB  of  people,  many  of  vtaooi,  and 
among  them  tlie  appelbint,  liad  come  Into  the 
city  orer  the  respondent's  road.  At  the  close 
of  the  entertainment  there  was  ft  rush  to 
return,  and  the  appellant,  finding  the  usual 
places  of  boarding  the  car»  blocked  with 
pec^le,  went  to  the  place  where  tlie  cars 
made  the  torn  for  the  outward  jomney, 
intending  to  take  a  car  at  that  pobit  He 
took  a  position  along  the  side  of  the  teack 
<m  the  outward  or  conrex  side  of  the  cnrre. 
Before  a  car  arrived,  a  nomber  of  people 
baring  On  same  purpose  as  the  appellant  col- 
lected at  the  same  place,  and  massed  along 
the  Bide  of  the  tmOt.  Others  again,  antic- 
ipating that  there  wonld  be  a  owd  wait- 
ing to  take  the  cara  at  flie  loon  vent  along 
the  tra^  towards  the  approaching  cars, 
amS,  meeting  an  Incoming  car,  boarded  it 
b^re  it  reached  the  loop^  loading  It  to  Its 
capacity.  After  the  car  was  filled,  the  en- 
trance gatee  were  dosed,  and  a  number  of 
PNBons  moonted  the  steps  and  dnng  to  the 
outside  of  the  gates;  their  bodies  projecting 
some  little  distance  b^tmd  the  sides  of  the 
car.  lioaded  in  this  manner  the  ear  approach- 
ed the  place  vhue  the  appellant  was  stand- 
ing. The  front  end  of  cat  passed  him 
without  touching  him,  but  bef&re  the  rear 
end  readied  Mm,  or  about  the  time  the  rear 
Old  reached  hlni,  the  pet^le  behind  him 
surged  forward,  pressing  him  against  the 
bodies  of  the  persons  hanging  on  to  the  rear 
stwa.  tJkA  he  was  dragged  along  in  the 
direction  of  the  motion  of  the  car  and  In- 
jured. The  car  approached  the  place  dow- 
ly,  at  about  the  speed  of  an  ordinary  walk. 
Its  gong  was  being  sounded  and  its  lights 
wwe  burning.  It  was  in  plain  view  of  the 
appellant  loiv  before  it  reached  him,  and 
before  it  reached  him,  as  he  himself  testified, 
he  "looked  back  and  saw  a  crowd  on  the 
rear  steps  of  the  car." 

[1]  It  is  alleged  that  the  reqion^ent  was 
n^lgent  in  permitting  persons  to  ride  on 
the  steps  of  the  car  outride  of  the  gates,  and 
that  this  was  the  proximate  canse  of  the 
aroellant's  Injuries.  We  have  not  been,  how- 
ever, able  to  take  this  view  of  the  record. 
It  Is  not  ne^gence  in  Itself  as  against  per- 
sons on  the  streets  for  a  street  car  compaoy 
to  permit  persons  to  ride  on  the  steps  of  its 
cars,  even  though  the  bodies  of  the  persons 
■o  riding  may  protrude  beyond  the  ordinary 
line  of  the  sides  of  the  cars.  If  such  an 
act  is  negligence  at  all.  It  must  be  so  only 
under  peculiar  circumstances;  circumstances 
where  Injuries  therefrom  were  or  ought  to 
have  been  reasonably  foreseoi.  It  is,  of 
course,  the  duty  of  a  street  car  company  to 
operate  Its  cars  at  all  times  with  ordinary 
care;  and  It  is  tme,  also,  that  what  consti- 
tutes ordinary  care  in  the  operation  of  a 
car  varies  with  the  circumstances.  But 
clearly  there  is  no  drcumstance  shown  here 
that  takes  the  case  from  without  the  ordi- 
nary rule.   The  car  approached  slowly.  An 


alarm  was  sounded  giving  warning  of  its 
approadi.  The  car  was  in  plain  view  of  the 
appellant  He  observed  its  exact  condition 
before  It  reached  him,  and  knew  that  it 
was  lofided  to  its  capacity,  and  that  ver- 
eons  were  dli^ng  to  the  st^  outside  the. 
closed  gates.  He  bad  time  and  opportunity 
to  escape  after  he  had  knowledge  of  the 
oonditlfmB. 

[23  And*  when  it  la  remembered  that  he 
had  the  same  duty  to  exerdse  ordinary  care 
to  avoid  being  injnred  that  the  respondent 
had  to  avoid  Injuring  him,  It  seems  dear 
that  his  conduct  was  negUgent,  sufficiently 
so  to  bar  a  recovery  even  were  negligence 
shown  on  the  part  of  the  railway  ^"»pw"r 
in  the  particulars  alleged. 

The  Judgment  will  stand  affirmed. 

GROW,  0.  J.,  and  MAIN.  MOOBIS,  and 
BLLIS,  JJ.,  concur. 


(17  Wub.  MS) 
FZIiO  V.  STARBIBb. 

(Supreme  Court  of  Washington.  March  8, 

1913.) 

MoNBT  Iaht  (5  7*)— Pbesumption. 

That  a  person  remitted  b;  check  certain 
moneyB  to  another  did  not  create  a  presnmp- 
tion  that  the  remittance  was  intended  as  a 
loan,  or  create  an  implied  promise  to  repay  the 
same. 

[Ed.  Note.— For  other  cases,  see  Money  Len" . 
Cent  Dig.  SS  11-13;  Dec.  Dig.  fi  7.»1 

Department  2  Appeal  from  Superior 
Court,  King  County ;  H.  A.  V.  Myers,  Judge. 

Action  by  Frank  Pyie,  as  executor  of  the 
estate  of  Emma  Starbiid,  deceased,  against 
John  H.  Starbird.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

HcCafferty,  Robinson  ft  Gtodfrey*  of  Seattle, 
for  appellant  Revelle,  Revelle  A  Bevdle,  of 

Seattle,  for  respondent. 

PBR  CURIAM.  The  appellant,  as  execu- 
tor of  the  estate  of  Bmma  Starbird,  deceased, 
brought  this  action  against  the  respondent  to 
recover  the  sum  of  $360,  alleged  to  have  been 
loaned  the  respondent  by  Mrs.  Starbird  In 
her  lifetime.  After  Issue  had  beeu  Joined  on 
the  complaint,  a  trial  was  bad  by  the  court 
sitting  without  a  Jury,  and  resulted  in  find- 
ings and  a  judgment  for  the  respondent,  from 
which  the  executor  ai%>eals. 

From  the  record  It  appears  that  Mrs.  Star, 
bird,  some  months  preceding  her  death,  re- 
mitted to  the  respondent,  by  check,  the  mon^ 
for  which  the  administrator  sues.  Ko  writ- 
ing passed  between  the  parties  showing  the 
purpose  of  the  remittance;  but  Mrs.  Star- 
bird  afterwards  claimed  that  the  remittance 
was  a  loan,  and  placed  the  dalm  in  the 
hands  of  her  counsel  for  collection.  Under 
the  advice  of  her  counsel,  a  letter  was  writ- 
ten-to  the  respondent  demanding  paymwt 
To  thla  the  respondent  anawered*  denying 
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UabUlty,  Beemingly  resting  bis  contention  of 
•nonllabllit?  on  the  ground  that  Uie  money 
was  a  gift  to  him.  In  defense  of  the  action, 
howerer,  be  sought  to  show  that  the  money 
was  paid  him  for  advances  made  for  Mrs. 
StarMrd'a  use  and  for  services  he  tiad  ren- 
dered hex  In  the  conduct  of  a  certain  busi- 
ness In  which  she  was  engaged.  Owing  to 
the  statate,  he  was  not  permitted  to  testify 
to  the  ta<^  htanself ;  bat  he  Introduced  the 
testimony  of  certain  persons^  who  were  wit- 
nesses to  transactions  between  himself  and 
Mrs.  StarUrd,  which,  while  somewhat  tns" 
mentary,  tended  to  support  his  contentions. 
'On  the  wh<de,  we  are  not  inclined  to  over* 
turn  the  findings  ot  the  trial  judgew  The 
mere  showing  that  Bin.  Starblrd,  la  her  life- 
time, remitted  by  check  cwtain  BKmeys  to 
the  respoadmt  does  not  of  itself  create  a 
presompUon  that  the  remittance  was  Intoad- 
ed  aa  a  loan,  or  create  an  Implied  promtoe 
aa  his  part  to  repay  the  money;  and  soch 
presumption  as  may  have  been  raised  by  the 
ftict  that  Mrs.  Starbird  soni^t  to  reoovenr 
it  back  OS  a  loan  we  think  was  oTercome 
the  sbonrtng  nude  on  the  part  of  the  re- 
spondent 
The  Judgment  Is  afflnned. 


m  Wash.  »Z) 

HIGSON  V.  HUGHES. 

<Snpreme  Court  of  Washinrtoii.    March  6, 
1913.) 

1.  Sales  (|  Rescission  bt  Bdtib— 
Effect  of  Dei^t. 

Where  property  wan  aold  subject  to  in- 
cnmbraoces  described  as  chattel  msrtgages, 
the  fact  that  one  of  the  instruments  was  a 
conditional  bill  of  sale,  and  not  a  chattel  mort- 
gage, did  not  Jastify  a  tesdsslon  where  the 
misdescription  was  Inadvertent  and  without  in- 
tent to  defraud,  the  purchaser  was  not  dis- 
turbed In  her  possession  because  of  the  differ- 
ence in  the  character  of  the  instrument,  and 
no  attempt  was  made  to  restdnd  until  an  action 
for  the  purchase  price  was  brought  long  after 
the  Bale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  202;  Dec.  Dig.  |  118.^] 

2.  Sales  (8  126*)— HEscissioir  bt  Buteb— 

Effect  of  Delay. 

BescissioQ  depends  on  equitable  principles, 
and  must  be  resorted  to  within  a  reasonable 
time  after  the  defect  or  breach  of  warranty 
uptHi  which  it  is  based  is  known  or  might  have 
been  known,  and  when  not  resorted  to  until  a 
suit  to  recover  the  purchase  price  after  a  lapse 
of  considerable  time  is  not  favored. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  SI  813-31?;  Dec.  Dig.  S  126.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Rose  Higson  against  Margaret 
J.  Hughes.  Judgment  for  plaintiff,  and  de- 
f«idant  appeals.  Affirmed. 

OaldweU  &  Rlddell,  of  Seattle,  for  ap- 
pellant   Penrose  Ia  McESwaln  and  JS.  V. 
•  Orlswold.  both  of  Seattle,  for  lespondoit 


OHADWIGS,  X  Plalntiff-Jtoought  suit  to 
recover  on  a  promissory  note  given  in  part 
payment  for  a  lodging  bonse.  previously  sold 
by  her  to  the  defendant.  The  defendant  an- 
swered, setting  np  a  "failure  of  title  or 
breach  of  warranty  of  title  to  the  property 
conveyed."  Prom  a  judgment  In  faror  of 
plaintiff,  <tefendant  baa  appealed. 

[1]  The  first  conteattlon  made  in  the  biieCs 
goes  to  the  facts  of  the  casK  It  will  acrre 
no  purpose  to  review  than.  We  have  read 
tiie  zeoord  and  agree  with  tiie  trial  Jodge 
that  plaintiff  ia  entUled  to  ncoyer,  nnleos 
there  was  a  breadi  of  eorenant  of  title.  A 
part  of  tiie  constderatton  fw  th«  propoty 
sold  was  the  annmptlon  on  the  part  of  tiie 
defendant  ot  three  sevnal  debts  dewxibed 
in  the  Mil  of  sale  as  chattel  mortg^s.  One 
of  these  itenn  of  debt  was,  in  fact,  evidenced 
by  a  conditional  Ull  of  s^  The  court 
found,  and  we  tbink  properly  ao^  that  ttiero 
was  no  Intention  to  defraud,  that  the  debt 
was  described  and  understood,  and  that  the 
nae  of  the  words,  "chattel  mortgage,"  waa 
an  inadvert«ic&  It  may  be  admitted  ttiat 
there  Is  a  difference  betweoi  the  legal  effect 
of  the  cfaatttf  mortgage  and  a  bill  of  sale. 
In  case  of  foredosnre;,  the  mortgagor  might 
pay  the  debt  at  any  time  b^re  judgment 
and  release  the  property;  whereas,  it  poe- 
sesrion  is  taken  nnder  a  conditt<mal  Ull  of 
sale,  no  grace  or  time  would  remain  In  tbe 
vendee.  But  we  do  mt  think  this  ml^  U 
it  be  a  mle,  diould  obtain  In  all  eases  and 
without  qualification.  This  action  was  be- 
gun by  the  vondor  long  after  the  sale  and 
after  a  deferred  payment  had  matured.  It 
nowhere  appears  that  the  vendee  has  been 
or  will  be  disturbed  because  of  the  difler- 
eace  In  the  character  of  the  Instruments 
evidencing  the  debt  Ihe  time  elapsing  would 
Imply  that  she  waa  willing  to  accept  the 
property  whether  covered  by  diattel  mort- 
gage or  a  conditional  sale,  and  meet  the 
debt  when  due;  for,  If  she  had  desired  In 
the  first  place  to  rely  upon  the  alleged  mis- 
representation, she  could  have  brongbt  an 
action  to  rescind  at  once.  This  she  did  not 
do,  bnt  has  contented  herself  by  keeping 
and  conducting  the  lodging  house  and  of- 
fering rescission  only  as  a  defense.  The 
general  rule  is  that  failure  of  title  operates 
as  a  failure  of  consideration,  and,  so  long 
as  the  purchaser  is  not  disturbed  In  his  pos- 
session, he  cannot  plead  rescission  upon  suit 
for  the  purchase  price  unless  the  seller  was 
guilty  of  fraud  In  relation  to  the  UUe.  35 
Cy&  542. 

[2]  Whether  this  rule  prevails  In  Ita  m- 
tirety  in  this  state  (EHock  v.  Newbury,  63 
Wash.  153,  114  Pac.  1032)  we  do  not  now 
decide ;  but  it  Is  certain  that  rescission  is  a 
doctrine  sustained,  by  reference  to  equitable 
principles,  and  must  be  resorted  to  within  a 
reasonable  time  after  the  defect  or  breach  of 
wananty  is  known  or  might  have  been 
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known.  As  •  defensB  to  an  ftcBon  at  law 
roMlsston  la  not  tarored.  fHie  bnrden  of 
acting  and  acting  promptly  la  on  the  one  as- 
serting tbe  Tlgbt  to  resdnd.  To  act  only 
«ft«r  tlie  lapse  of  time  and  nptm  snlt  to  re- 
cover the  purchase  price,  notblnfi*  appearing 
to  exeose  the  delay,  will  bar  the  right  to 
rescind.  The  case  of  Baker  r.  McAllister, 
a  Wash.  T.  48,  8  I^c.  681,  is  relied  upon  by 
appellant  Without  questioning  that  case  or 
its  proper  application  to  the  existent  facts, 
we  think  where  bad  faith  la  not  prored,  and 
cannot  be  imputed  to  the  seller  and  time  has 
^psed,  that  tbe  later  case  of  Decker  r. 
ScbultB,  U  Wash.  47,  38  Fac.  291,  27  Ij.  R. 
A.  885,  48  Am.  St  Rep.  858,  la  more  In  p<^t 
In  fbe  first  case  there  was  a  "lien  not  known 
to  the  vendee,"  and  tiie  property  was  taken 
by  the  claimant  through  no  fault  of  his  own. 
Hwe  there  was  no  concealment  of  any  ma- 
terial £sct  The  defendant  has  not  been  dis- 
turbed. She  has  not  moved  npon  her  right 
but  has  retained  tbe  property.  She  has  not 
done  equity,  nor  has  she  been  vi^lant,  and 
therefore  she  cannot  recover. 
Judgment  affirmed. 

OROW,  a  and  GOSBV  PABEBB»  and 
HOUIST,  J  J.,  concnr. 

m  vub.  Mi 

ffTATB  ez  reL  SHORT,  Ifayor,  et  aL  t. 
GEiAUSEIN.  Stats  Auditor. 

(Sanrems  Court  of  Wadiington.   March  8, 
1913.)^ 

lIvmciPAL  GoBPOKATioNs  (i  918*)—TJininKL- 

uoiBue  Bauotb. 

Under  Rem.  &  BaL  Code,  |  8006,  requii^ 
iw  a  proposition  to  issue  water  bonds  to  be 
adopted  and  assented  to  by  three-fifths  of  the 
anallSed  voters  of  tbe  cf^  voting  st  the  elec- 
mm  am  tbe  question,  ballots  iaxpr<q;»erly  cast  or 
rejected  for  iUegality  or  because  uniutelligible 
sannot  be  coanted  In  determining  the  vote  cast. 

(Ed.  Note.— For  other  cases,  see  Muni^pal 
OMpmtiona  Gent  Dig.  U  1918-1828; 

Ckow,  O.  Jt,  dissenting. 

Department  2.  Proceedings  by  the  State 
of  Washington  on  the  relation  of  Thomas 
Short  Mayor,  and  others  against  C  W.  Clan- 
sen,  State  Auditor,  for  a  writ  of  mandate. 
Writ  issued. 

F.  W.  Greenman,  of  Tacoma,  for  xelatois. 
W.  V.  Tanner  and  R.  S.  Campb^  both  of 
CMympia,  for  respondent 

MORRIS,  J.  Relators,  as  offldals  of  ^ 
town  oi  Milton,  agisHj  for  a  writ  of  mandate 
to  Teqwadoit  to  compel  the  Issuance  of  a 
warrant  In  the  sum  of  $6,500  in  paymmt  of 
water  bonds  purctiased  by  the  state.  The 
warrant  was  refused,  on  account  of  a  doubt 
as  to  whether  or  not  the  bonds  received 
tbe  necessary  three-fifths  affirmative  vote. 
ta  determining  this  question,  we  are  called 
upon  to  dedde  whether  ballots  rejected  as 

•nrelhvsasssass 


unintelligible  or  Illegal  tfhouM  be  oounted  In. 
ascertaining  the  total  number  of  votes  cast 
in  the  submitted  proposition.  The  lanlgnage- 
of  the  statute  gov^Ing  matters  of  this  kind, 
as  found  In  section  8000,  Ron.  A  Bal.  Code, 
Is:  "And  such  proposition  shall  be  adopted 
and  assented  to  by  three-fifths  of  the  quali- 
fied voters  of  the  said  dty  or  town  voting  at 
said  election."   We  have  found  some  conflict 
in  the  authorities;  but  a  careful  examlna^ 
tlon  convinces  ns  that  the  decided  weight  of 
authority  Is  to  the  effect  that  ballots  bn- 
propaly  cast  or  rejected  because  of  ill^llty 
or  nnlnteUiglbUlty  cannot  be  counted  In  de- 
termining tlie  total  vote  cast  We  shall  not 
attempt  to  review  all  the  authorities  sub-> 
mitted  to  us,  nor  discuss  the  various  reasons 
advanced  by  those  courts  reaching  a  differ- 
ent eondttslon         the  one  we  adopt  One 
of  the  latest  cases  upon  a  like  question  Is 
Town  of  Eufaula  r.  Gibson,  22  Ota.  607, 
98  Paa  666,  npon  which  r^pondent  places 
strong  reliance.  This  was  a  county  seat  re- 
moval case,  and  the  requirement  of  the  stat- 
ute was  "a  majority  of  all  votes  east"  It 
was  held  that  nnder  the  peculiar  language 
of  this  requirement  all  ballots,  whether  de- 
fective or  not  slionld  be  counted  in  ascertain- . 
Ing  this  majority.   The  couit  In  ao  holding - 
reviews  many  cases,  and  distinguishes  Its 
statute  from  a  requirement  reading,  "If  a 
majority  of  said  electors  shall  ratify  tbe 
same,"  as  construed  in  Re  Denny,  166  Ind. 
104,  69  N.  E.  369.  61  U  R.  A.  722;  or,  "When- 
ever a  majority  of  the  electors  voting  shall, 
so  determine,"  as  in  People  v.  Town  of  Berke- 
ley, 102  Gal.  298,  36  Pac.  691,  23  L.  R.  A. 
838^  and  People  v.  Brown,  11  111.  478;  or, 
"A  majorl^  of  the  1^1  votors,"  as  In  State 
V.  Wiukelmeler,  85  Mb.  103 ;  or,  "If  a  majors  ■ 
I^  of  the  Sectors  qualified  to  vote  *  *  •. 
voting  thereon  ihaU  approve"  as  In  Bott 
Wnrts,  Secretary  of  Stata^  82  N.  J.  Law,  107, 
40  AtL  740;  and  seraia  to  agree  that,  In  the 
faca  of  audi  reqnlrementB,  tliosa  cases  state 
the  oorrect  rule  In  holding  that  only  those, 
ballots  mtiUed  by  law  to  be  oonnted  for  or 
against  the  proposition  can  be  counted  in 
drtermlning  the  reqnired  majority. 

The  New  Jersey  conrl;  In  the  laatxlted 
case,  also  recognises  such  a  distinction,  and 
says:  "To  sustain  tbe  contmtltm  tha^  In 
tbe  determination  ot  tbe  board  of  state  can- . 
vassers,  the  number  of  names  on  the  poll 
books,  which  tnclnded  Uie  votes  glvm  for 
and  against  each  pn^Msed  amendment  as 
w^  as  the  nomber  of  ballots  rejected,  should 
be  consldiered  tn  ascwtalnlng  the  majority. 
SUngerland  t.  Norton  [69  Minn.  861]  61  N. 
W.  822,  and  Smith  v.  Board  [64  Minn.  16]  66 
N.  W.  966^  wm  dted.  Ibosa  dadalma  were 
made  upon  a  atatute  mbmlttlQg  to  an  elec- 
tion tbe  question  of  tlie  removal  of  county 
seats,  which  provided  that  if  66  per  crat  of 
tbe  votes  east  at  such  electlmi  shall  be  in 
tevor  of  dianging  tlie  county  seat  to  the 


>  tspla  ana  ssettni  mWBBB  la  Dse.  Dig.  a  Asa.  XMc  K^r-Ms.  atrlM  A  Ew'r  Mssss 


Digitized  by 


Google 


480 


130  PAOIFIO  BE^BTIEB 


(Waah. 


place  named,  the  changiB  shall  be  made.  The 
court,  on  a  construction  of  the  words  *ToteB 
cast,'  held  that  the  majority  was  to  be  as- 
certained from  all  the  ballots  that  were  cast 
at  the  election,  although  some  of  the  ballots 
conld  not  be  deciphered  or  counted  cdther 
for  or  against  the  proposed  change  of  the 
county  seat  Decisions  of  which  the  cases 
cited  are  types  have  no  relevancy  to  the  con- 
struction of  oar  Constitution.  The  constitu- 
tional provision  does  not  require  a  majority 
of  the  voters,  who  are  admitted  as  such  at 
the  election,  and  who,  in  fact,  exercise,  or 
attempt  to  exercise,  the  elective  franchise. 
The  certificate  of  the  number  of  votes  re- 
ceived by  the  several  election  boards  is  pre- 
agmptlTe  evidence  that  the  persons  by  whom 
they  were  cast  were  qualified  voters.  But 
that  concession  does  not  dispose  of  this  ques- 
tion. The  Constitution  requires  that  the  a[>- 
proval  and  ratification  of  any  amendment 
shall  be  by  a  majority  of  electors,  who  are 
not  only  qnallfled  to  vote,  but  who  did  ac- 
tually vote,  upon  such  amendment;  that  Is, 
qualified  voters  whose  ballots  were  entitled 
by  lav  to  be  counted  In  declaring  the  result 
of  the  election  either  for  or  against  the 
amendpaent  Thongh  a  qoalifled  voter  suc- 
ceeds in  getting  his  name  on  the  poll  list, 
and  a  ballot  in  the  ballot  box.  be  Is  not  a 
voter  voting  on  the  ammdments,  unless  Us 
ballot  is  sudi  as  Is  prescribed  by  lav,  and 
conforms  to  the  gmeral  lav  regulating  elec- 
tions. The  act  contains  no  provision  tor  the 
certtflcate  and  return  of  the  ballots  that  were 
rejected;  nor  does  it  provide  for  an  inquiry, 
either  before  the  connty  boards  of  election 
or  before  the  board  of  state  canvassers,  vlth 
respect  to  the  grounds  upon  which  votes  have 
been  rejected ;  nor  are  either  of  these  boards 
empowered  to  embody  in  their  official  action 
any  results  other  than  such  as  are  exhibited 
by  the  official  statements  produced  before 
them.  The  ballots  returned  as  rejected  must 
be  taken  to  have  been  properly  rejected,  and 
consequently  are  to  be  excluded  from  the 
computation  of  the  votes  cast  for  or  against 
the  amendments.  Such  ballots  are  simply 
nullities." 

Referring  now  to  the  language  of  our  stat- 
ute requiring  an  affirmative  vote  by  "three- 
fifths  of  the  qualified  voters  •  •  *  vot- 
ing at  said  election,"  it  Is  apparent,  we  think, 
that  snch  language  is  within  the  rule  of  the 
Wurts  and  other  cases  above  dted,  rather 
than  within  that  of  the  Eufaula  Casa  In 
fact,  there  Is  little.  If  any,  distinction  be- 
tween the  language  in  the  Wurts  Case,  **The 
electors  qualified  to  vote  •  ♦  ♦  voting 
thereon,"  which  the  Eufaula  Case  says  calls 
for  a  different  rule  than  the  one  it  announces, 
and  the  language  of  our  statute,  "The  quali- 
fied voters  •  •  •  voting  at  said  elec- 
tion." So  that  It  may  almost  be  said  that 
the  Eufaula  Case,  after  reviewing  a  vast 
number  of  authorities,  la  authorl^  for  our 


holding  that,  under  language  such  as  ours, 
illegal  or  rejected  ballots  shall  not  be  count- 
ed. Respondent  also  relies  npon  State  v. 
Roper.  46  Neb.  724,  61  N.  W.  753.  another 
county  seat  removal  case,  where,  under  the 
provision,  "Any  place  receiving  three-fifths  of 
all  the  votes  cast  shall  become  and  remain 
the  county  seat,"  it  was  held  that  void  and 
unintelligible  ballots  should  be  counted  in 
determining  the  result.  The  same  case  and 
question,  we  find,  were  subsequently  sub- 
mitted to  the  court  in  Hocknell  v.  Roper,  47 
Neb.  417,  66  N.  W.  539;  and  upon  a  reexami- 
nation the  court  was  convinced  of  its  error 
In  so  ruling,  and  then  held  that  rejected  and 
unlnteUIgU>le  ballots  could  not  be  considered 
in  determining  the  result  Smith  v.  Board 
of  Commissioners,  64  Minn.  16,  65  N.  W. 
956,  Is  also  cited  by  respondent  This  was 
also  a  county  seat  reoaoval  case.  The  statute 
provided  that  the  proposition  must  rec^ve 
"55  per  cent  of  the  votes  cast";  and  it  was 
held  "votes  cast"  was  equivalent  to  ballots 
cast  and  all  ballots  cast,  whether  good  or 
bad,  should  be  connted.  The  court  bases  its 
opinion  upon  the  evident  Intent  of  the  L^to* 
leture  In  view  of  all  the  ^visions  of  the  re- 
moval statuta  The  same  court  later  on,  in 
Hopkins  V.  Dulnth,  81  KUnn.  189,  83  N.  W. 
536,  In  a  ease  Involving  the  submission  of  a 
new  municipal  charter,  where  it  vas  provid- 
ed that  the  proposition  must- receive  the  af- 
firmative vote  of  "four-sevenths  of  the  quali- 
fied voters  votbig  at  sncdi  election,"  bdd 
that  unintelligible  ballots  dhould  be  excluded 
In  arriving  at  the  result,  saying^  in  referring 
to  these  rejected  ballots:  "The  ^ort  of  the 
voter,  in  each  Instance,  to  avail  Unwelf  of 
his  right  of  franchise  amounted  to  nothing; 
and  the  most  we  can  say  for  It  is  that  It  was 
a  mere  attempt  to  Tote  and  eould  not  be  count* 
ed."  The  court  then  proceeds  to  di«HTign^h 
this  ruling  from  its  former  ruling  In  the  coun- 
ty seat  removal  case,  and  defends  its  former 
ruling  upon  the  peculiar  situation  [wesented 
in  cases  of  that  thaiaettx  calling  for  the  an- 
nouncement of  Budi  a  rule.  The  court's  dls- 
tlngulshment  of  the  two  cases  must  be  ac- 
cepted, or  the  latter  case  must  be  regarded  as 
overruling  the  former.  It  will  be  noted  that 
the  statutory  requirement  considered  In  the 
lattw  case  Is  In  effect  identical  with  the 
provision  of  our  statute. 

In  Wightman  v.  Tecumseh,  157  Mich.  326. 
122  N.  W.  122,  the  requirement  considered 
was  "a  two-thlrda  vote  of  the  electors  voting 
upon  the  question."  Fifty-five  ballots  were 
rejected  as  illegal  because  of  distinguishing 
marks;  and  It  was  held  that  under  this  re- 
quirement these  rejected  ballots  could  not 
be  counted  In  determining  whether  or  not  the 
submitted  proposition- bad  received  the  neces- 
sary two-thirds  afilrmatlve  vote.  Discussing 
this  holding.  It  is  said:  "Complainant 
•  •  •  Insists  that  the  legal  electors  voted 
these  ballots,  and  therefwe  they  should  be 
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counted  In  esHmatlng  th«  two-thirda  vote. 
In  other  words,  he  Inalsts  tbat  these  votes 
were  Tslid  for  one  purpose,  but  void  for  all 
others.  The  position  1b  untenable.  The 
statute  makes  all  such  votes  void.  A,  void 
vote  Is  of  no  more  effect  than  no  vote."  A 
like  rule  Is  annonnoed  in  Murdoch  v.  Strange, 
99  Md.  8d,  57  Atl.  628,  8  Ann.  Gas.  66,  where 
It  Is  said :  "The  overwhelming  weight  of  au- 
thority Is  In  favor  of  these  views."  Similar 
views  upon  like  Questions  are  found  In  Cat- 
lett  T.  Railway  Co.,  120  Tenn.  609. 112  S.  W. 
SSO;  Battle  Creek  Brewing  Go.  v.  Supervi- 
sors. 166  Mich.  52.  131  N.  W.  160,  Ann.  Gas. 
1912D,  946 ;  Attorney  General  v.  Supervisors, 
166  Mich.  61,  131  N.  W.  163 ;  State  v.  Blals- 
ddl,  18  N.  D.  31.  119  N.  W.  360. 

It  la  dear,  we  think,  in  considering  wheth- 
er <ff  not  any  like  submitted  proposition  has 
xectfved  the  requisite  afflnnatlTe  vote^  that 
only  those  ballots  tlut  mweas  the  voter's 
choice  with  such  deamesa  that  the  ballot  can 
b6  oouDted  eltlm  fbr  or  against  the  submit- 
ted proposiUon  can  be  counted  in  the  totals. 
The  reQulremoDt  contemplates  two  ballots 
<mly.  one  afflrmatlTe  and  the  otbor  negative. 
To  adopt  the  otber.rale  would  be  to  say  that 
Oreo  ballots  were  contemplated.  One  af- 
ttnnatlT^  one  negative,  and  the  other  neither 
afflrmntive  nor  negatlTe,  but  forming  a  new 
daas  into  which  all  baUota  for  any  reason 
void  most  go.  Nothing  of  this  kind  was 
ever  contemplated  by  the  LegLBlatur&  In 
donandlng  a  three-fifths  affirmative  vote,  the 
esaential  reqnlrauent  was  Intended  to  mean 
the  afllnnatiTe  votea  should  exceed  the  nega- 
tive TOtee  tKf  one>flfth.  To  make  the  require- 
ment read  tlie  afflrmatlTe  votea  ahoold  ex- 
ceed the  negative  votea,  plua  all  other  votes 
ope-flf  th.  Is  to  read  into  the  statute  some- 
Ihlng  not  there  nor  intended  to  be  there. 

Let  the  writ  issue. 

MAIN,  ELU8»  and  TUIiLBBTON.  33^ 
tfoneur. 

CROW.  O.  J.  (dissenting).  As' stated  In 
the  majority  opinion  the  statute,  section 
8006,  Rem.  &  Bal.,  requires  that  "Bxicb  prop- 
osition shall  be  adopted  and  assented  to  by 
three-flftbs  of  the  qualified  voters  of  the  said 
dty  or  town  voting  at  said  election."  In 
other  words,  the  mandate  of  the  statute  Is 
that  the  affirmative  assent  of  three-fifths  of 
aU  qualified  voters  voting  at  the  election 
shall  be  required  to  adopt  the  proposlUou.  It 
is  conceded  that  the  proposition  did  not  re- 
ceive the  requisite  three-fifths,  unless  the 
electors,  who  cast  the  so-called  unintelligible 
ballots,  and  who  were  qualified  voters,  are 
to  be  ignored,  or  held  not  to  have  voted  at 
the  election.  I  am  of  the  opinion  that,  in 
contemplation  of  the  statute,  they  did  vote 
at  the  election;  that  the  proposition  failed 
to  carry ;  and  that  the  writ  should  not  Issue, 
t  therefore  dissent. 


<7S  Vssh.  tn) 

8TATB  T.  HcPHBRSON. 

(SnprMDe  Court  of  WasUngtmL    March  8^ 

1913.) 

1.  InDICTHBNT  AND  IlfrOBUATIOIT  (|  110*)— 
PbOSBCUTION  FOB  NONSUPPOBT  —  INFOBUA* 
TIOM— SOFnciKHOT, 

An  informatioQ  in  the  language  of  Rem.  St 
BaL  Code.  |  2444,  making  It  a  criminal  otEense 
for  a  busbaud  to  willfully  and  without  lawful 
excuse  desert  or  willfully  neglect  or  refuse  to 
provide  for  the  support  of  bia  wife,  she  being  in 
necessitous  crrcumstances,  was  not  demurrable. 

[Ed.  Note.— For  other  case^  see  Indictment 
and  Information,  Cent.  Dig.  |t  289-2M;  Deo. 
Dig.  I  110.'] 

2.  Husband  and  Wife  (I  313*)— Pbosbcu- 

TION  TOB  NONSUPFOB^r— SiVlDEKCB— NlCBS* 
SITOUS  ClBOUHSTANOES. 

Evidence  in  tbe  prosecotion  of  a  husband 
for  failure  to  support  big  wife,  in  violation  of 
Rem.  &  BaL  Code,  |  2444.  held  to  sustain  a 
finding  tliat  she  was  in  necessitous  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  1 1110;  Dec.  Dig.  {  813.*] 

3.  Husband  and  Wira  (j  313*)— Pbosecution 
fob  nonsuppobt  —  evjdencs  —  wiluul. 
Nbolect. 

HMdence,  in  a  prosecution  of  a  husband  for 
failure  to  support  bis  wife,  in  violation  of  Rem. 
&  Bal.  Code,  1  2444,  held  to  sustain  a  finding 
that  he  was  guilty  of  a  willful  neglect  and  re- 
fusal to  provide  for  hn  support  and  mainte- 

[Ed.  Note^For  other  eases,  see  Husband 
and  Witt,  Cent  Dig.  1 1110;  Dec  Dig.  {  313.*] 

4.  HtrasAKD  AKD  WiR  (|  4*>— Sdvpor  or 
Wm— Durr  op  Hitsbahd. 

It  Is  the  husband's  duty  to  do  tbe  best  he 
can  to  support  and  maintain  his  wife  in  the 
manner  suitable  to  his  station  and  circum- 
stances. 

lEd.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  H  9,  10  -Dec  Dig.  |  4.*] 

6.  Husband  and  Wife  (S  313*)— Pboseou- 

noN  K>R  NONSUPPOBT— EVIDXNOE— AdMXB* 
BIBIUTT. 

In  a  prosecution  of  a  husband  for  violating 
Rem.  A  BaL  Code.  1  2444,  making  it  a  crimlufd 
offense  for  a  husband -to  willfully  and  without 
lawful  excuse'  fail  to  support  his  wife,  she  be- 
ing in  necessitous  ciroumstauces.  evidence  of 
the  wife's  prwnancy  was  admissible  as  a  cir- 
cumstance tendbg  to  prove  her  necesdtous  con> 
dition. 

[Ed.  Note.— For  other  cases^  see  Husband 
and  Wile,  Cent.  Dig.  |  UIO;  Deo.  Dig.  |  81&*] 

6.  INFANTS  (I  69*)— Caius— MzNOB  Husband 
—Pbosecution  fob  Nonsuppobt— **Delxn- 
quBNT  Child." 

A  husband  under  18  years  of  age  was  not 
exempt  from  punishment  under  Rem.  &  BaL 
Code,  I  2444,  for  failing  to  support  hia  wife, 
and  punishable  only  as  a  delinquent  child  as 
provided  by  Rem.  &  BaL  Code,  i  1999,  provid- 
ing  that  a  delinquent  child  may  be  tried  under 
the  provisions  of  the  Criminal  Code. 

[Ed.  Note.— For  other  eases,  see  Infsnti^ 
Gent  Dig.  H  176,  177;  DecTDlg,  |  69.* 

For  other  definitions,  see  Words  and  Fhntses, 
voL  2,  p.  1956.1 

7.  iNFAHTfl  (j  65*)— Cbimbs— NoNSUPPoar  OF 
Wife— Voidable  Mabbiaob. 

Rem.  &  BaL  Code,  |  2444,' making  it  ■ 
criminal  offense  for  a  husband  to  willfniry  nw- 
lect  or  refuse  to  support  his  wile,  she  bnng  in 
necessitous  circumstances,  applies  In  a  case  of 
a  voidable  marriage  between  minors;  It  being 
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the  hoaband'B  dxity  to  npport  hii  wlU  until 
there  has  been  a  decree  of  annulment 

[Ed.   Note.— For  other  cases.  Bee  Infants 
Cent  Dig.  S  171;  Dec  Dig.  |  66.*] 
a  Husband  ^md  Wife  ({  304*)— "Cbihinai. 

Konsdfpobt'  '— Dbbebtidn. 

Mere  desertion  without  criminal  nonsniH 

Birt  does  not  constitnte  a  Tiolation  of  Bern.  & 
aL  Code,  |  2444,  making  it  a  criminal  offense 
for  a  husband  to  willfully  desert  or  neglect  or 
refuse  to  provide  for  the  support  of  bis  wife; 
she  being  in  necessitous  circumstances 

I£d.  Note.— For  other  cases,  see  Hoabond 
and  Wife,  Cent  Dig.  {  1102;  Dec.  Dig.  f 
304.*) 

9.  Cbiiqnal  Law  (|  82S*)— iNBTBUcrioNa  — 

GUEE  OP  ErROB. 

In  a  prosecution  for  a  violation  of  Bern,  ft 
BaL  Code,  S  2444,  makbig  It  a  criminal  offense 
fW  a  husband  to  willfnll;  desert  or  unlawfully 
n^lect  or  refuse  to  support  bis  wife,  she  being 
in  necessitous  circumstances,  error  in  instruct- 
ing to  find  defendant  guilty  if  he  deserted  his 
wue  without  lawful  excuse  was  not  cored  by  a 
proper  instruction  to  acquit  him  if  he  did  not 
willfully  fall  to  support  ber,  she  being  in  neces- 
sitous circumstances;  the  two  instructions  be- 
ing in  direct  conflict  and  irreconcilable. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent  Dig.  H  1982-1900158;  Dec  Dig. 
I  823.*] 

la  Infants    (|  68*)— Obubb— Xoitouppott 
■or  Wife— Judgment. 

On  conviction  of  a  hosband  under  18  years 
of  age  for  willful  nonsuppott  of  bis  wife,  she 
being  in  necessitous  circumstances,  in  violation 
of  Rem.  &  Bal.  Code,  I  2444,  a  judgment,  im- 
posing imprisonment  should  nave  been  limited 
to  the  time  during  which  tiie  marital  state 
should  continue,  waere  it  appeared  that  the 
marriage  was  voidable. 

[Bd.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  II  176,  177 ;  Dec  I^.  |  68.*! 

11.  iNPANTa  (I  68*)— CBHOB— NORSUFVOBT  OF 

Wife— Judgment. 

On  conviction  of  a  minor,  Laws  1908,  c. 
190,  i  11,  providing  for  the  confinement  of 
minors  apart  from  adult  amulets,  should  be  em- 
bodied as  a  part  of  the  jndpnent 

[Ed.  Kote.— For  other  cases,  see  Infants, 
Gent  Thg.  H  176,  177:  Dee.  Dig.  |  09.*] 

'  D^Mutment  1.  Appeal  from  Superlfff 
Oonrt,  Kins  Conntr ;      T.  Bonald,  Judge. 

Qordon  HcPhetBon  was  convicted  of'  im- 
lawfnl  desertion  and  nonsnpport  of  bla  wlf^ 
and  he  appeals.  Reversed. 

Geo.  McKay,  of  Seattle,  for  appellant 
John  F.  Murphy  and  Ttaos.  J.  L,  Kennedy, 
Ifoth  of  Seattle,  for  the  State. 

GOSB,  J.  The  diarge  against  the  defend- 
ant is  that  on  the  7th  day  of  Februaty, 
1912,  be  willfully  and  without  lawful  ex- 
cuse deserted,  and  willfully  neglected  and 
refused  to  provide  for  the  support  and  main- 
tenance of,  Louise  Mcpherson,  his  wife,  she 
then  being  la  necessitous  drcumstances. 
The  verdict  was  "guilty  as  diarged."  A 
judgment  was  thereupon  entered,  whereby 
It  was  ordered  and  adjudged  that  he  be 
punished  "by  confinement  in  the  county  jail 
of  the  county  of  King"  tot  the  term  of  12 
months,  and  that  execution  ot  the  sendee 
be  stayed  on  condition  that  he  file  a  bond, 
in  the  sum  of  $1,000  with  sureties  to  be  ap- 


BBPOBTEB  (tVaafiT 

proved  by  the  court,  for  ttke  payment  of  fS 
weekly  to  and  A>r  the  benefit  ct  Us  wlft^ 
The  defendant  bas  a[^>ealed. 

[1]  His  first  contention  Is  that  bis  de- 
murrer to  the  Information  should  have  been 
sustained  because  <tf  the  fallnre  ta  allege 
a  continuing  neglect  The  Informatlim  fol- 
lows the  language  of  tb»  statute,  And  te  not 
vulnerable  to  a  dcanurr^.  Rem.  ft  BaL. 
Code,  S  2444;  21  Cyc.  1613,  1014.  The  stat- 
ute makes  it  a  crime  Cor  the  husband  will- 
fully and  witiioat  lawful  excuse  to  des^t, 
or  to  willfully  neglect  or  refuse  to  provide 
for  the  support  and  maintenance  of,  bis 
wife,  if  she  is  In  neoessltoos  drcomstanoes: 
This  Is  covered  by  the  information. 

[2]  It  Is  further  contended  that  Oiere  Is 
no  evidence  that  the  wife  was  In  necessitous 
circomstances.  The  facts  pertinent  to  Uiis 
Inquiry  are  that  the  aKwllant  was  married 
to  his  wife  <m  the  lOtb  day  ot  Deeanber, 
1911;  that  he  was  16  years  of  age  in  .the 
month  of  July  iwecedJng;  that  sbe  was  IT 
years  of  age  in  the  month  of  Octobor  pre- 
ceding; that  they  lived  wltik  the  wife's 
mothw  for  a  abort  time,  and  tliraeafter  lived 
In  apartmoits  until  the  lltta  diiy  of  Febru- 
ary, 1912,  when  she  rrtonied  to  her  moth»^ 
home  at  bis  command,  and  tbat  thereafter 
she  lived  with  ber  mother  and  stepfatbw. 
and  be  lived  with  bis  parents.  Sbe  teatlAed 
that  sbe  bad  been  pregnant  flve  tfz  months 
at  the  time  of*  the  s^rattao.  Wben  ttiey 
their  apartments,  tbey  bad  abont  thne 
days'  {ffovistons  In  tiia  bouse.  Th«  wife 
testified  that  she  bad  no  money,  and  ber 
mother  said  that  tlie  wife  had  no  means  to 
mafcetbe  payments-  upon  the  furniture,  which 
were  $10  per  month.  Upon  these  facts  the 
Jury  vras  warranted  In  finding  that  the  wife 
was  In  necessUouB  drcnnutances. 

[S]  It  Is  a^oed  that  the  evldmee  doe*  not 
show  a  willful  neglect  or  refusal  to  provide 
for  the  support  viA  malntouu^oe  <tf  tfw 
wife.  The  ai^hmt  testified  ttiat  bis  was 
earning  $8  per  week  as  a  clerk  In  a  depar^ 
meut  store  at  the.  time  ot  tbe  scvaratlai: 
that  his  salary  was  not  suffidait  to  meet 
the  necessary  family  expenses;  that  his 
wife  promised  to  do  outside  wo^  and  did. 
not;  and  that  be  was  driven  to  tbe  ex- 
tremity of  sending  ber  to  ber  mother.  .  Tbe 
wife  and  mother  testified  that  tbe  appellant 
represented  to  them  that  bis  salary  waa  $15 
per  we^,  and  the  mother  said  tiut  be  ttdd 
ber  that  be  was  opecting  a  raise  in  his 
salary,  ^e  wife  told  him  that  sbe  would 
get  a  lod^dng  house  and  ke^  roomers,  asd 
that  her  mother  would  supply  such  fnmlture 
as  tbey  needed.  To  this  offer  he  demurred. 
Between  the  date  of  tbe  separation  and  the 
trial  tbree  months  later  tbe  appellant  oon- 
trtbuted  nothing  toward  the  support  of  his 
wife.  His  omf^on  of  bis  Inability  to 
support  bis  wlft  is  not  to  his  credit.  It 
shows  a  moral  cowardice  that  few  young 
men  would  confess.   Tbe  prosecntliv  attoi^ 
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Mj  Tocy  pertUfintly  ufced  Um  U  be  wu  tbe 
onlr  married  clerk  In  the  tiif; 

[4]  TbB  conrt  ^perly  InBtructed  the  Jury 
that  it  !a  the  duty  of  the  husband  "to  do 
the  beet  he  can"  to  support  and  maintain 
tala  vrtCe  ^in  the  mauner  auttahle  to  hla  sta- 
ticm  and  drcunctancea."  He  contributed 
nothing  at  all  to  his  wife's  sttpport,  and  the 
JuE7  evidently  concluded  that  he  had  nol 
done  the  best  he  could. 

{■1  The  eontoatioB  that  the  evidence  of 
the  wife's  pregnancy  was  inadmlsalble  Is 
without  merit.  It  vas  a  circnmstanoe  tend- 
ing to  prove  her  neoessltoiis  condition. 

[9]  It  Is  strennons^  contended  that  the 
statute  (Bern.  &  BaL  CoOb,  |  2144;  Laws 
190D,  p.  946,  1  192)  does  not  apply  to  a  hus- 
band under  18  jears  of  age,  but  that  he  can 
be  ponlshed  only  as  a  delinqtuent  child,  as 
defined  bS  Laws  1909,  p.  66^  9  1  (Rem.  & 
BaL  Code,  H  1987  to  2004),  and  In  the  man- 
na therein  provided.  SecUon  12  of  this  act 
provldeB  that  a  dellnauoit  child  may  be  tried 
under  the  provisions  of  the  Criminal  Code. 

[71  The  argument  that  the  abandonment 
statate  under  which  ttie  antellant  was  con- 
victed does  not  to  a  voidable  marriage 
Is  inherently  nnsound.  The  appellant  was 
married  by  a  regularly  ordained  minister, 
upon  a  llcaise  Issued  upon  an  aflSdavlt  of  a 
third  party,  which  falsely  stated  that  the  ap- 
pellant was  over  21  years  of  aga  He  was 
manled  without  the  knowledge  or  consent 
of  either  of  his  parent^  both  ct  whom  were 
living.  Our  statute  (Bern,  ft  BaL  Code,  i 
7160)  has  established  the  age  of  matrimonial 
consent  at  21  years  in  males  and  18  years  in 
females.  It  is  provided  In  section  7164  that 
a  license  may.  be  granted  if  consented  to  in 
writing  by  the  father,  moth»,  or  1^1  guard- 
ian of  the  minor,  where  the  female  is  under 
the  age  of  18  years  and  over  the  age  of  15 
years  and  where  the  male  Is  under  the  age 
of  21  years.  Our  statute  (Rem.  &  Bal.  Code 
S  7162)  provides  that,  where  either  party  to 
a  marriage  shall  be  incapable  of  consenting 
for  want  of  l^al  age,  the  marriage  Is  void- 
able, bat  only  at  the  suit  of  the  party  labor- 
ing under  ttie  disability.  It  follows,  we  think, 
that  it  Is  the  duty,  of  the  husband,  even 
Uiongfa  the  marriage  Is  voidable,  to  give  his 
wife  such  support  as  his  earning  ability  and 
circumstances  in  life  will  reasonably  Justify, 
until  there  has  be&i  a  decree  ot  annulment 
entered  In  a  court  of  competoit  Jurisdiction. 
This  oontduslon  is  within  the  principle  an- 
nounced In  Be  Hollopeter,  K2  Wash.  41,  100 
FSC.  159,  21  Ii.  R.  A.  (N.  S.)  847, 132  Am.  St 
Bep.  952,  17  Ann.  Cas.  91 ;  Bunt  v.  Hunt,  23 
OU.  490,  100  Pac.  541,  22  L.  R.  A.  (N.  S.) 
1202 ;  WUllts  V.  Wimts,  76  Neb.  228.  107  N. 
W.  379,  6  Li  R.  A.  (N.  &)  767,  14  Ann.  Oas. 
883;  Bostlck  v.  State,  1  Ala.  App.  255,  55 
South.  260;  State  v.  Lowell,  78  Minn.  166,  80 
N.  W.  877,  46  L.  R.  A.  440,  79  Am.  St.  Hep. 
358 ;  Town,  etc,  v.  Town,  etc.,  60  Vt  62.  This 
new  is  based  upon  the  principle  tbat^  under 


the  statate,  the  nunlage  Is  not-  void,  but 
merdy.  voidable,,  and,  until  legally  annulled, 
Is  valid  for  all  dvU  purposes.  In  the  Hol- 
ktpeter  Cbse  we  said:  "The  ordinary 'l^al 
consequences  follow  his  (the  minor's)  mar- 
riage." In  the  Bostlcfc  Cose  the  conrt  said 
that,  whoi  a  minor  married,  "the  law  oist 
on  him  the  legal  duty  of  providing  for  his 
wife."  Zn  the  WiUits  Case  It  U  said:  "As 
before  stated,  the  marriage  was  valid  until 
annulled  by  the  court  Until  It  was  an- 
nulled, therefore,  the  defendant  was  liable 
for  the  expenses  of  his  ftmily  and  the  sui^ 
IH>rt  and  maintenance  of  his  child."  The 
marriage  of  a  minor  emancipates  him.  In 
re  Hollop^r,  supra ;  1  Blsbop^  on  Marriage, 
Divorce,  and  Separation,  f  557;  Town  v. 
Town,  etc,  sntwa.  "The  better  opinion  now 
is  that  parties  marrying  before  the  age  of 
consent  may  dissent  to  the  marriage  within 
nonage  and  thus  avoid  it  in  toto."  Tyler  on 
Infancy  ft  Coverture  (2d  Ed.)  p.  81.  See  to 
the  same  effect  2  Parsons  on  Contracts  (9th 
Ed.)  p.  83:  Eaiiot  V.  BlUot  77  Wis.  634,  46 
N.  W.  806,  10  L.  B.  A.  568;  State  v.  Lowell, 
supra.  The  reason  for  the  rule  Is  thus  stat- 
ed in  the  EUlot  C^se:  "If  the  plaintiff  had 
capacity  to  become  a  party  to  such  imp^ect 
and  inchoate  or  conditional  marriage,  he 
should  have  capacity  to  disaffirm  it  at  any 
time  thereafter  before  it  has  ripened  into  an 
absolute  marriage  by  invoking  the  authority 
of  the  court  to  annul  it  under  the  statute. 
No  good  reason  is  perceived  wl^r  the  parties 
should  be  compelled  to  remain  In  so  unfor- 
tunate a  jMMdtlon  until  the  plaintiff  becomes 
eighteen  years  of  age."  The  opinion  of  this 
court  in  the  Hollopeter  Case  is  based  on  this 
principle.  The  right  to  annul  such  a  mar- 
riage is  given  by  statute,  and  this  construc- 
tion will  more  nearly  protect  the  right  than 
the  construction  contended  for  by  the  appel- 
lant :  1.  e.,  that  the  r^t  Is  nnanlUnfr  dur- 
ing nonagft  In  State  v.  Lowell,  supra.  It  was 
held  that  the  marriage  of  a  minor  above  the 
age  of  consent  establl^ied  by  We  Couunon 
law— 14  years  for  males  and  12  years  for  fe- 
males—emancipates the  child  from  the  cus- 
tody of  the  parent.  Is  voidable  only,  and 
must  be  treated  as  valid  fbr  M  dvll  purpos- 
es oBtil  annulled  by  Judicial  decree  at  the 
election  of  the  party  under  age  of  legal  con- 
sedt,  "to  be  wwdsed  at  any  time  before 
reaching  such  age  or  afterwards  if  the  par- 
ties have  not  voluntarily  cohabited  as  htis-, 
bond  and  wlfb" 

[l,t]  The  court  instructed  ttie  Jury:  **(a) 
So  the  question  in  tUs  case  Is:  Did  this  de- 
fendant desert  his  wlfie  without  lawful  ex- 
cuse? If  he  did,  he  Is  guilty."  (b)  "If  you 
find  that  he  has  not  willfully  teiled  to  sup- 
port and  maintain  her,  she  being  In  necessi- 
tous drcnmstances,  then  you  will  find  him 
not  guilty.  If  you  And  he  has  failed  willful- 
ly, she  being  In  necessitous  drcnmstances, 
then  yoa  will  find  him  guilty  as  charged." 
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Tbe  Btatate  (Rem.  ft.  BaL  Code,  t  2444).  op* 
on  wUdi  tbe  cbarge  Is  rested,  provide: 
"Ererr  penon  who  shall  willfully  and  with- 
ont  lawful  excuse,  desert  or  willfully  n^lect 
or  refuse  to  provide  for  tbe  support  and 
maintoiance  of  bis  wife  or  child  under  the 
age  of  16  years^  either  said  wife  or  child  be- 
ing in  necearitoua  drcumslances,"  shall  be 
punished,  eta  The  words  "being  In  necessi- 
tous circnmBtances"  qualify  all  tbe  precede 
Ing  words  In  the  sectltm.  Desertion  alone  is 
not  a  crime.  It  Is  only  a  crime  when  It  Is 
wlIlfDl  and  without  lawful  excuse,  and  the 
wife  or  a  child  under  the  ^  of  10  years  la 
left  in  necessitous  circumstances.  The  clause 
of  the  Instruction  last  quoted  corera  the 
whole  law  of  tbe  case.  The  record  shows 
that  the  appellant  claimed  immunity  from  li- 
ability to  support  <m  two  grounds:  U)  Be- 
cause th^  marrl^e  is  voidable;  and  C!)  be- 
cause of  hlfl  Inablll^  to  support  bis  wlffe 
As  we  liave  seen,  neitber  of  these  grounds  is 
tenable  aa  a  mattw  of  law.  The  Instruction 
Orst  quoted  was.  wrong  and  'the  second  in- 
struction was  xl^t.  They  are  in  direct  con- 
flict and  Irreconcilable,  and  for  this  mor 
the  appellant  is  entitled  to  a  reversal. 

[It]  In  view  of  the  fkct  that  there  wlU 
iwobably  be  a  new  trial,  we  desire  to  aay 
that  the  Judgmrat  tit  the  court  should  have 
been  limited  in  point  of  time.  It  should  not 
have  gone  becrond  the  continuance  of  the 
marital  state. 

[11]  Section  11  of  lAWS  1909,  p.  674,  c.  190, 
relating  to  tlie  punlsliment  of  deliuqumt  chil- 
dren, provides:  "When  any  child  shall  be 
soitenced  to  confinement  in  any  Institutlott 
to  wMdi  adult  convicts  are  sentenced.  It  shall 
be  unlawful  to  confine  sudi  dilld  in  the  same 
building  with  such  adult  convicts,  or  to  con- 
fine sudi  dUld  In  the  same  yard  or  inclosure 
with  Budi  adult  convicts,  or  to  bring  such 
child  into  any  yard  or  building  in  which  such 
adult  convicts  may  be  prestiat"  This  clanse 
should  be  ^bodied  in  any  jndgmait  hereaft- 
er entered  in  this  case. 

Tot  Qie  reasittui  stated,  tbe  Judgment  Is  re- 
versed. 

OBOW,  a  X,  and  MOUNT,  PARKBB,  and 
OHADWIO^  Jf.,  concur. 


(7S  WHb.  441) 

NOBTHWBSTERN  MARBLD  &  TILD  CO.  t. 
MDGBATH  et  aL 

(Supreme  Court  of  Washington.  Ifaidi  12, 
1913.) 

1.  CoirraAcra  Q  169*)— SncmoAnoM— Con- 

BTBUCnoN. 

Plambins  spedScation  for  a  federal  build- 
ing provided  that  ail  soil,  waste,  drafo,  down 
water,  and  vent  pipes,  nnlesa  otherwise  specified, 
•honla  be  best  quality  galvanized,  wrought-iron 
or  mild  steel,  screw-jointed  pipe  of  standard 
weight  and  thickness.  Held,  that  the  contractor 
was  entitled  to  install  either  kind  of  pipe  at  hu 
dectioQ,  and,  baving  installed  "mild  steel  pipe," 
■was  not  bound  to  remove  the  same  and  uuitall 


galvanized  Iron  pipe  at  the  diceetfon  oC  the 
snpervifling  architect 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  »  884r^;  Dec  Dig.  i  199.*] 

2.  ConTBACrs  CI  196*)  — GonsiBnonoir— Su- 

FBBVISXNO  ABCHITBCT— ApTHOBITT. 

A  provision  in  a  contract  for  the  cons  trac- 
tion of  a  federal  ballding  that  the  decision  of 
the  snpervising  architect  as  to  tbe  proper  inter- 
pretation of  the  specifications  sboald  be  final 
and  conclusive  did  not  warrant  such  architect 
in  interpolating  something  into  the  contract  not 

{DStlfied  by  its  fair  Interpretation,  nor  aatborise 
ilm  to  require  the  removal  of  pipe  of  a  char- 
acter authorized  by  the  phimbing  contract,  be- 
cause the  contractor  did  not  fnmlsh  pipe  of  a 
different  character,  also  anthorized. 

[Ed.  Note.— For  other  cases,  see  Contract^ 
Cent  Dig.  U  866-860;  Dea  Dig.  1  196.*] 

Palter,  Assenting. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  F.  Haln,  Judge. 

Action  by  the  Northweatem  Marble  &  TUe 
Company  against  John  Hegratb  and  others. 
Judgmoit  for  plaintiff  and  defendants  John 
J.  Ward  and  others  appeal.-  Berersed,  with 
directions. 

John  W.  Roberts,  of  Seattle,  for  aivel- 
lants.  Million  &  Houser  and  Oeinve  Friend, 
all  of, Seattle  for  respondent 


GOSB,  J.  [1]  The  respondents  Hegratb 
and  Duhamel  bad  a  contract  -fOr  tbe  con- 
struction of  the  federal  building  In  the  dty 
of  Seattle.  Tbe  appellants  Ward  and  Scber- 
er  made  a  subcontract  with  them  for  the  In- 
stallation of  the  plumbing.  The  spedflca- 
ttons,  which  formed  a  part  of  both  the  orig- 
inal and  subcontract,  contained  the  following 
provision:  "All  soil,  waste,  drain,  down 
water,  and  vent  pipe  (unless  otherwise  speci- 
fied) must  be  best  quality  galvanized,  wrongbt- 
iron  or  mild  steel,  screw-Jointed  pipe  of 
standard  weight  and  thickness."  The  orig- 
inal contract  provided  that  "the  decision  of 
the  supervising  architect  as  to  the  proper 
interpretation  of  the  drawings  and  specifica- 
tions shall  be  final  and  conclusive."  The 
contract  further  provided  that  all  defective 
or  unsatisfactory  material  or  work  shonld 
be  remedied  and  removed  at  the  expoise  of 
the  contractors.  Under  the  clanse  first  quot- 
ed the  subcontractors,  with  the  knowledge 
and  approval  of  tbe  superintendent  In  charge 
of  the  work  and  the  respondents  Megrath 
and  t)uhamel,  luBtalled  "mild  steel"  pipe. 
After  Its  installation  it  was  tested  and  ap- 
proved by  the  superintendent  of  the  work. 
The  appellants,  the  respondents,  and  the  su- 
perintendent of  the  work  constmed  the 
clanse  to  give,  the  contractor  tbe  option  to 
install  either  "galvanized,  wrought-lron"  or 
"mild  steel  pipe."  After  the  installation  of 
mild  steel  pipe  the  supervising  architect  di- 
rected the  respondents  to' remove  it  and  to 
install  "galvanized  Iron  pipe."  Tbe  respond- 
ents in  turn  called  upon  tb.&  appellants  to 
make  the  substitution,  and  upon  their  refusal 
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w  to  do  the  ravondentB  made  tbe  dianse  as 
dlzscted,  and  now  claim  tbat  the  ax^ellants 
•bovld  bear  the  expense  thereof.  Tbrfr  claim 
was  sustained  in  the  court  below,  and  thto 
appeal  followed. 

The  elaoae  In  oontrorersy  dearly  omfers 
an  option  vjfon  the  contractor  to  use  dtber 
"galvanized,  wronght-lron"  or  "mltd  steel.' 
In  other  words,  it  spedfles  two  kinds  of 
pipe,  with  the  option  to  the  contractor  to 
use  either.  The  testimony  shows  that  tbe 
words  "mild  steel"  mean  ungalvanlzed  steel. 
The  language  In  the  speclflcatlon  qaoted 
seems  too  plain  to  require  constmotlon,  fur- 
ther than  to  ascertain  tbe  meaning  of  the 
words  "mUd  steeL"  When  the  appellants 
properly  installed  mild  steel  pipe  of  standard 
weight  and  Uifckness,  they  did  all  they  had 
contracted  to  do ;  and  the  supervlalng  archi- 
tect bad  no  warrant,  nnder  the  terms  of  the 
contract,  to  arbitrarily  direct  them  to  remove 
It  and  Install  galvanized  iron  pipe.  Camp  v. 
Neufelder,  40  Wash.  426.  05  Pac.  640,  22  L. 
R.  A.  (N.  S.)  376 ;  0  Cyc.  617.  618. 

[21  The  respondents  rely  upon  tbe  clause 
which  provides  that  the  decision  of  the  sn- 
oervlsing  architect  as  to  the  proper  inter- 
pretation of  the  spedflcations  shall  be  "final 
and  conclusive.'*  This  clause  did  not  war- 
rant htm  In  Interpolating  something  into  the 
contract  not  Justified  by  any  fair  interpreta- 
tion of  its  terms.  In  short,  it  did  not  justify 
bim  in  requiring  the  parties  to  do  that  whlcta 
tbe  contract  Itself  did  not  require.  Tbe  pow- 
er reserved  to  the  supervising  architect  was 
to  Interpret  tbe  specifications,  not  to  rewrite 
them. 

Tbe  Judgment  Is  reversed,  with  directions 
to  enter  a  Judgment  in  harmony  with  this 

GHADWTOE  and  MOUNT,  33^  concur. 
GROW,  0.  3.,  concurs  in  result 

PARESm,  3.  I  dissent  Respondents'  orig- 
inal contract  was  with  the  United  States 
government  Hence  tbey  were  helpless  as 
against  the  demands  of  the  supervising  ar- 
chitect so  far  as  legal  procedure  is  concern- 
ed. Appellants  as  subcontractors,  by  the 
terms  of  their  contract  subjected  themselves 
to  the  same  hasard,  and  should  not  be  per- 
mitted to  recover  from  respondents  for 
work  under  their  subcontract  which  respond- 
ents cannot  recover  for  nnda  their  original 
contract 

m  WMh.  4S1)  — — 

MATHIDW  V.  XAKIBiA  POWSR  GO. 

(Supreme  Oonrt  of  Washington.  Mardt  12. 

1013.)    ■  ^ 

1.  Neouobiicb  (H  1,  10*)  ~  What  Goirni- 

TDTE8. 

"NegllgeDe^'  Is  an  ualsslon  of  dntj  im- 
posed by  Btatnte  or  implied  by  law;  bat  an 
act  whidi  may  result  in  Barm  to  aootber  Is  not 
aegligenet,  nnlflas  Its  eonaeqaencss  are  sadi  as 


could  have  been  reasonably  foreseoi  and  goaxd- 

ed  against 

[Ed.  Note.— For  other  cases,  see  NesUgenoe^ 

Cent.  Dig.  HI,  12;  Dec  Dig.  {}  1,  10.' 

For  other  definitiona,  see  Woidi  and  Phrases, 
vol.  S,  pp.  4743-4768 ;  voL  8.  pp.  7729-7731.] 

2.  Nkouqence  (S  121*>— FnBUHFnoir  and 

Burden  op  Paoor. 

Negligence  is  not  presumed,  but  is  to  bt 
proven  as  a  fact 

[Eld.  Note.— For  other  cases,  see  Negligence^ 
Cent.  Dig.  H  217-220,  224-^,  271 ;  Dec.  Dig. 

i  121.*] 

8.  BlBCTBICITT  (1  14*)— InJUBUB  iNOiniNTAL 

TO  Use— Cau  RaqniUD. 

A  company  owning  a  line  transmitting  a 
heavy  voltage  of  electricitr  la  bound  to  pat  Its 
wires  high  enoagb  to  leave  tbe  road  safe,  not  for 
any  and  all  travel,  but  for  usual  and  (wdinary 
travel. 

[Rd.  Note.— Ftor  other  case^  sse  IBectridty, 
Cent  Dig.  f  7;  Dec  Dig.  |14.*} 

4.  EUECTBICITT  (I  18*>-ACII0N  —  QUKBnon 
JOB  JUBT— CUSTOU. 

Evidence  that,  as  occasion  required,  wit- 
ness hauled  the  m-foot  bay  derrica  la  qnes* 
tion  over  tbe  rosd,  and  tbst  other  derridts 
had  occasipnallT  been  hauled  over  other  roads  in 
that  part  of  the  county,  waa  not  suffident  to 
make  the.exieteoce  of  a  custom  of  hauling  audi 
derricks  a  question  for  the  jnry. 

[Eld.  Note.— For  other  caaes,  aee  laectiidty, 
Cent  Dig.  I  10;  Dec.  Dig.  |  18.*] 

6.  BtVXDENCB  (i  5*}— JTmxOIAL  NOTICB— MaT- 

TEB8  or  CoiacoK  KnowuEDOB— Height  or 

Dbbbick  Hauled  on  Hjqhwat. 

The  court  Judicially  knows  that  a  ha;  der- 
rick with  a  revolving  arm  4S  feet  blxh  Is  an  ex- 
traordinarily high  thing  to  banl  on  the  highway, 
and  that  derricks  of  •that  structure  and  height 
are  not  so  generally  hauled  as  to  make  tbelr 
banling  an  ordinary  nae  of  the  highway. 

[Ed.  Note.— For  other  cases,  ses  Srldenos, 
Gent  Dig.  1 4;  Dee  Dig.  f  5.*) 

Department  1.  Appeal  from  Superior  Court, 
Yakima  County ;  B.  B.  Preble,  Judge. 

Action  by  Cloyd  Mayhew  against  tbe  Takl- 
ma  'Power  Company.  From  a  directed  verdict 
for  defendant  plaintiff  ai^als.  Affirmed. 

J.  M.  Dunn,  of  Snnnysld^  and  Frank  A. 
Luse,  of  North  Yakima,  for  appellant  Dan- 
son,  Williams  &  Danson  and  Geo.  D.  Lantx,  all 
of  Spokane,  and  Lutaman  A  Olarlt  of  North 
Yakima,  for  respondent 

OHADWIO^  J.  Defendant  la  tbe  owner 
of  a  Wgti  power  transmission  line  In  the 
Yakima  nlley.  It  runs  paralld  with  and 
along  the  edge  of  the  right  of  way  of  the  pub- 
lic roads.  The  posts  are  set  the  usual  dis- 
tance apart  and  tbe  power  line  Is  run  on 
crosB-arma  which  an  about  40  feet  above  the 
ground.  The  voltage  was  very  heavy,  and 
then  la  evidence  to  sustain  a  finding  that  In- 
sulation would  have  been  Impractical,  if  not 
impossible.  Plaintifl;  a  boy  of  16  years  but 
w^  grown  and  strong  was  employed  as  one 
of  a  hay  stacking  crew.  Hay  Is  usually 
stacked  in  the  Yakima  vall^  by  means  of  a 
derrldL  Tbe  one  to  which  we  shall  .nfer 
was  rigged  in  the  following  manner:  Large 
timbere  wen  set  <»  tbe  ground,  and  ui>on 
these  a  atadc  pole  45  feet  blg^  waa  reared. 
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On  the  top  «f  tbe  stack  pole  tbera  was  an 
arm  18  feet  long.  Tbe  whole  enpentructuTe 
was  so  arranged  that  It  would  swing  or  re- 
ToWe  freely.  From  tbe  end  of  the  arm  a 
long  cable  was  extended  through  a  block  and 
tackle.  When  this  was.  pulled  down  It  form- 
ed a  loop  which  would  reach  to  the  ground. 
The  ground  Umbers  of  the  derrick  were  cut 
to  serre  the  purpose  of  sled  runners,  and 
tbe  structure  was  moved  by  hitching  horses 
to  it  and  dragging  It  from  place  to  place. 
At  the  time  of  the  Injury  complained  of,  the 
derrick  was  being  hauled  along  the  road,  and 
I^alntur  was  riding  in  the  loop  of  the  cable, 
which  hung  so  low  that  It  came  within  a 
short  distance  of  the  ground.  Tbe  ground 
was  sufficiently  rough  and  uneven  to  Jar  the 
structure,  and  tbe  mast  swung  around  so  that 
the  wire  cable  came  In  contact  with  the  pow- 
er line,  at  a  time  when  plaintiff  had  his  foot 
on  the  ground.  A  circuit  was  thus  formed, 
and  plainUff  was  severely  shocked  and  burn- 
ed. An  actltm  was  brought  to  recover  dam- 
ages, and  from  a  directed  verdict  plaintiff 
has  appealed. 

[1,21  Negligence  is  alleged,  in  this,  that, 
respondent  having  placed  a  dangerous  force 
on  tbe  highway,  it  was  its  duty  to  make  the 
highway  as  safe  for  those  who  had  a  right  to 
traTei  on  it  as  It  was  before.  He  also  in- 
vokes the  rule  that,  where  people  tiave  a 
ri^t  to  go  either  for  business  or  pleasure 
It  is  the  duty  of  those  who  handle  dangerous 
agencies  to  insulate  or  protect  them  so  as  to 
insure  the  safety  of  those  who  might  come  In 
contact  with  them.  But  it  seems  to  us,  as  it 
did  to  tbe  trial  jviwe,  that  there  was  no  neg- 
ligence on  the  part  of  respondent  "Negli- 
gence" is  an  omission  of  duty  imposed  by 
statute  or  Implied  by  law.  Neisligence  is  not 
presumed,  but  ia  to  be  proven  as  a  fact  Nor 
does  the  law  cl^trgQ  as  negligoice  an  act 
which  may  result  in  harm  to  another,  unless 
the  conseQumees  of  tbe  act  are  such  as  could 
liaTe  bem  reasonably  foreseoi  and  guarded 
against 

[3-E]  Tbe  duty  of  the  respondent  is  accu- 
rately defined  by  the  trial  Judge  when  taking 
tbe  case  from  tbe  Jury.  He  said:  "That 
duty  wss  to  put  the  wires  high  enough  to 
leave  the  road  safe,  not  for  any  and  all  trav- 
ti,  but  for  usual  an^  ordinary  travel."  In 
tbe  course  of  his  opinion  he  said :  "There  is 
not  any  evidence,  worthy  evidence,  tending 
to  prove  that,  at  the  time  defendant  built  its 
power  lin^  hay  derricks  45  feet  high,  In- 
<dadlng  the  projection  of  the  arm  above  the 
mast,  were  so  generally  tiauled  over  said 
road  as  to  constitute  ordinary  and  usual 
travel.  There  is  evidence  tending  to  prove 
that  Mr.  Mayhew  had,  as  occasion  required, 
hauled  his  derrick  in  question  over  the  road, 
and  that  other  derricks  had  occasionally  been 
hauled  over  other  roads  In  that  part  of  the 
county ;  but  the  habit  of  Mr.  Mayhew  to  haul 
bis  derrick  is  not  a  custom  of  the  community 
to  baol  derricks,  and  Is  not,  in  my  opinion. 


RBPOBTBB.  (Wuli 

Buffldent  erldmce  upon  wlil^  to  sabmit  to 
you  the  question  of  the  exlstoioe  of  snch  a 
custom.  There  Is  no  evidence  that  tbe  other 
derricks  occftslonally  banled  mwe  46  feet 
high,  though  there  is  perhaps  some  evidence 
tending  to  stiow  that  they  were  not  that  high. 
Tbe  evidence.  In  my  opinion,  not  bedng  suffi- 
cient to  submit  to  the  Jury  tbe  question 
whether  derricks  45  feet  hl^  were  so  gen- 
erally hauled  over  said  road  as  to  constitnte 
usual  and  ordinary  trav^  the  queetlon  aris- 
es: Ought  tbe  court  judicially  to  know  that 
derricks  46  feet  btgh  were  so  generally  haul- 
ed over  that  road  as  to  constitute  usual  and 
ordinary  travel,  or  were  so  generally  banl- 
ed over  the  roads  in  that  vicinity  a»  to  con- 
stitute ordinary  and  usual  travel  thereon? 
It  seems  to  me  the  court  does  not  Judicially 
know  jthat  fact,  if  it  be  a  fact  Doubtless  It 
is  Judicially  known  that  common  vehicles  are 
ordinarily  liauled  on  the  highways.  But  it 
seems  to  me  the  court  Judidally  knows  that 
a  derridc  with  a  revolving  arm  45  fert  high 
Is  an  extraordinarily  high  thing  to  haul 'mi 
the  highway,  and  while,  as  aforesaid,  an  ex- 
traordinarily high  thing  may  be  so  generally 
hanled  an  to  constitute  ordinary  travel,  I  do 
not  think  that  dwricks  of  the  height  and 
structure  of  the  one  In  question  are  so  gtm- 
erally  hauled  that  the  court  judicially  knows . 
that  sudi  hauling  is  an  ordinary  use  of  the 
highway.  If  the  court  does  judicially  know 
it,  it  follows  on  elementary  law  that  the 
court  should  so  charge  the  Jury.  In  my  opin- 
ion, DO  lawyer  will  maintain  that  the  court 
should  charge  the  Jury  In  this  case  that  haul- 
ing derricks  like  the  one  In  question  was  an 
ordinary  use  of  said  highway." 

We  can  add  nothing  to  this  concludon.  It 
is  elementary  law  and  sustained  by  many 
adjudged  cases.  15  Cyc.  471^  472;  Graves 
V.  Washington  Water  Power  Oow,  44  Wash. 
675,  87  Pac.  956,  11  L.  B.  A.  (N.  &)  459- 

Judgment  affirmed. 

GROW,  a  J.,  and  GOSB,  MOUNT,  and 
PAB&IER,  JJ.,  concur. 


(71  Waah.  S») 

STATE  V.  HcBRIDB. 

(Supreme  Court  of  Waahlngton.   'March  S, 
IdlS.) 

1.  iNnicnrxHT  and  Infobmation  (|  1S3*)— 

DiHUBBBB  OB  MOTIOK  TO  QUABK. 

After  a  plea  of  not  guilty,  a  demurrer  to 
the  information,  or  any  motion  In  tbe  nature 
of  a  demnrrer,  except  a  motion  In  arrest  of 
Judgment,  cannot  be  entertained  without  with- 
drawing the  plea;  and  hence  an  (Ejection  to 
the  reception  of  any  evidence  because  of  the 
insufficiency  of  the  information  was  property 
overruled. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Information,  Gent  Dig.  H  4B4-4!e8;  Dee> 
Dig.  S  133.»] 

2.  Gbiuinal  Law  ()  970*)— OBonnns  von  Ab- 

.   BEST  or  JUDGIIKNT. 

Under  Rem.  A  Bid.  Code.  S  2188,  authorl* 
ing  tbe  arrest  of  judgment,  on  motion  of  de- 
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ftaduit,  when  th«  mnA  Jmr  had  no  Jorisdic' 
tlott,  -w  wberc  the  tteti  stated  in  the  indict- 
mmt  or  InformatiMi  do  not  conatltDte  a  crime 
or  misdemeanor,  and  sectloD  2100,  aathorlxing 
a  demurrer  to  ^e  indictment  or  information 
where  It  does  not  anbetaatially  conform  to  the 
roqoirements  of  the  Oode,  cbargee  more  than 
one  crime^  chafes  fbcts  not  constitiftlnff  a 
crlm&  or  contains  matter  which,  if  true,  would 
conatitnte  a  defense  or  other  legal  bar,  the 
question  of  dnplicit;  can  be  raised  only  bf  do- 
morrcr,  motion  to  qaash,  or  motion  to  compel 
u  election,  and  onleas  so  raised  is  waived,  and 
cannot  he  raised  hj  a  motion  in  arrest  of 
Jn^ment 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  U  2MB-2462;  Dee.  Dig.  S 
»70t*3 

S.  IirDionoHfT  AND  iHToaiunoM  <|  126*)— 
Blemintb  or  OrraNsx. 

Under  Rem.  ft  Bal.  Code.  {  2583,  provld- 
ing  that  every  persob  who,  with  intent  to  de- 
frand,  tliall  fom  any  writing  or  instmment, 
etc,  shall  be  nillty  of  forgery  in  the  first  de- 
gree, and  section  2687,  providing  tliat  every 
person  who,  knowing  tbe  same  to  l>e  forsed  or 
altered,  and  with  intent  to  defraud,  shall  ntter 
any  forged  writing,  instroment,  or  otiier  thing, 
tbe  forging  of  which  la  pnnlihahla  as  forgery, 
shall  be  gnlltr  of  foi«ery  in  the  same  degree 
as  If  he  had  forged  it,  the  forging  alone  or  tbe 
ottering  alone  constitntes  a  crime,  but  the  forg- 
ing and  uttering  of  tbe  same  instrument  by  the 
aame  person  coostitutea  only  one  crime ;  and 
benoe  an  information  was  not  dapllcitoaa  be- 
caose  it  diarged  both  tiie  forging  and  the  ntter- 
Ing. 

[Ed.  Note.— For  other  eases,  see  Indictm«it 
and  Information,  Gent  Dig.  H  Dec 
Dig.  S  125.* 

For  other  definitions,  see  Words  and  Phrases, 
roL  8.  pp.  2900-2910?  ToL  8»  p.  7866,1 

4,  iRDionoKT  AVD  iHtoBiunoir  (i  125*)— 

GHABQlNft  CoUfZBSIOR  OV  GBIUX  Uf  DX*^ 
rXBEIfT  Watb. 

An  information  aiay  charge  the  same  crime 
in  any  or  all  waya  not  repugnant  to  each  other. 

[EM.  Note^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  SI  834-100;  Dec 
Dig.  f  126.*J 

5.  FoaouT  0  20*>— BuuHn  ot  OrraifOB. 

That  tbt  proceeds  of  a  forged  check  were 
nsed  in  a  gambling  nme  conducted  by  the  par- 
^  that  caabed  the  check  was  not  a  defense  to 
a  charge  of  forgery,  tbe  crime  being  complete 
wImb  the  check  was  forged  and  pasifri  for 
money,  r^ardlesa  of  wbat  was  done  with  the 
money  received;  and  hence  evidoict  oC  snch 
tact  was  properly  ezeloded. 

fEd.  Note.— For  other  cuta,  see  Forgery, 
Cent  Dig.  I  6tt;  Dec  Dl»i20.*] 

8.  FW«BT    (I  48*)— DnDnrOB— Al»IJ88IBII> 

nr. 

On  a  trial  for  forging  a  check,  evidence 
that  tbe  person  whcne  name  was  forged  was 
Indebted  to  accused  to  a  snm  exceeding  the 
amount  of  the  check  was  properly  excluded ; 
a  debt  not  authorising  or  excusing  a  forgery. 

[Bd.  Note.— For  otlker  cases,  see  Forgery, 
Gent  Dig.  |  U6;  Dec  Dig.  | 

7.  FoMXBT  <|  48*)— Bnonfca-ADiiiflnBii^ 

ITT. 

On  a  trial  for  forging  a  check,  a  question 
asked  tbe  person  wboee  name  was  forged,  if 
he  would  have  paid  tbe  check  If  presented  by 
a  bank  or  person  who  held  it  le^amately,  was 
properly  ezdoded  as  Immaterial. 

[IDd.  Note.— For  other  cases,  see  Forgery, 
Gent  Dig.  |  U«;  Dec  Dig.  %  «B.*] 


&  CBnCTRAX,    I«AW    t§  104iP^APP»*J>-Jl»T, 
VIEW— BXCBPnONS  TO  iMSTaUOTIONS.        ,  . 

Esc^itions  to  tbe  inatructlonsr  filed  with 
Che  clerk  after  the  return  of  tbe  verdict  and  not 
called  to  the  attention  of  the  trial  court  and 
noted  In  tbe  minutes  or  embodied  la  tbe  ree* 
ord  by  the  stenographer,  wlU  not  be  considered 
on  ap^l,  espedaliy  where  no  motion  for  a 
new  trial  was  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
taw.  Cent  Dig.  f|  2656,  2667,  2670;  Dec 
Dig.  I  1048.*] 

ft.  GBmiHAi.  Law  (f|  76S,  764*)— Iirsimuo* 

TION& 

An  instruction  tiiat  If  accused  had  pos- 
session of  a  forged  clieck  and  obtained  money 
upon  It  his  poBsession  raised  a  presamptlon  of 
guilt,  unless  rebutted,  was  erroneous:  bis  pos* 
session  being  a  mere  circumstance,  tne  woght 
of  which  was  for  the  Jury. 

[Bd.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1731-1748,  17S2,  1768* 
1770;  Dec  Dig.  §1  768,  764.*] 

10.  Cbxuiicaj.  Law  (g  1066*)— Appeal— R»- 
VIEW- Exceptions  to  Ihstbuctionb. 

Such  InBtmction  was  not  fandamentaiiy 
erroneous,  since  it  was  not  a  comment  on  the 
evidence,  assumed  no  fact  *nd  violated  no  posl-. 
tive  statute  or  constitutional  provision,  but 
merely  misstated  the  law;  and  nenee  did  not 
jostify  a  reversal,  la  tha  absence  ol  a  proper 
exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !|  2668,  2670;   Dec  Dig.  | 

losa*] 

,  Department  %  Appeal  from  Superior 
Court,  Pacific  Ooauty;  A.  O.  Rice,  Judge 

Alttc  McBrlde  was  convicted  of  fo^rr 
In  the  Jltat  degree,  and  be  appeala.  Affirmed. 

Cbaa.  B.  Miller,  <tf  Booth  Bend,  for  appel- 
lant Bobt  G.  OhambCTi,  ot  Btymond,  fisr 
the  BUta 

ELLIS,  J.  The  appellant  was  convicted  ot 
the  crime  of  forgery  In  the  first  d^ree  upon 
an  Information,  the  material  part  of  whi<A 
vnts  as  follows:  "Tbe  said  Alex  McBrtde, 
on  or  abODt  the  14th  day  of  January,  A.  D. 

1911,  in  Pacific  county,  Washington,  then 
and  there  Mag,  did  then  and  there  feloni- 
ously forge  a  writing;  on  paper,  the  said 
writing  on  paper  being  tbenand  there  an  in- 
stmment by  which  the  title  of  personal  prop- 
erty was  evidenced,  created,  acknowledged, 
and  tranaferred,  the  same  being  a  request  for 
the  payment  of  money,  of  tbe  tmor  follow- 
ing: 'South  Bend,  Wash.,  Jan.  14,  1911.  No. 
16.  Pacific  State  Bank.  Pay  to  B.  HcBride 
or  order  815.00.  Fifteen  dollars.  Gliaa. 
Funk.*  And  the  said  Alec  HcBride  did  then 
and  there,  knowing  said  writing  to  be  fors- 
ed and  fraadnlent,  utter  the  same  as.  true  to 
one  Thomas  Connors,  with  the  intent  to  de- 
flraad  the  said  Ttiomas  Oonnor^  the  said 
Charles  Fnnk,  tbe  said  Padflc  State  Bank, 
and  some  other  person  or  persons  to  the 
prosecuting  attorney  nnfcnown."  Tills  in- 
formation was  filed  February  28,  1911.  Th9 
appellant  pleaded  not  guilty.  The  cause  was 
tried  on  January  16,  1912.  On  January  18^ 

1912,  a  motion  In  arrest  of  Judgmoot  was 
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OTermled  and  sentence  imposed.  No  motion 
tor  a  new  trial  was  ever  made. 

Tbfi  testimonr  developed  the  following 
Acts:  That  Connors  and  his  partner,  Baker, 
conducted  a  pool  ball  in  South  Bend;  that 
on  the  evening  of  January  14,  1911,  the  ap- 
pellant and  others  were  playing  at  cards  In 
a  room  back  of  ^e  pool  hall ;  that  late  that 
night  the  appellant  left  tbe  hall,  was  gone 
for  about  half  an  hour,  and  on  bis  return 
presented  to  Connors  for  cashing  a  check  for 
$15,  purporting  to  be  the  check  of,  and  pnr- 
porting  to  be  signed  by,  one  Chas.  Funk  ; 
that  tbe  appellant  then  told  Connors  that  he 
bad  called  Funk  from  bed,  and  Funk  bad 
written  the  check  for  him ;  that  Connors 
cashed  tbe  check,  giving  tbe  appellant  a  $10 
and  a  $5  gold  piece.  Funk  testified  that  he 
did  not  write  or  sign  the  check,  and  that  It 
was  neither  written  nor  signed  with  bis 
knowledge  or  consent;  that  at  the  time  he 
bad  no  account  with  tbe  bank  on  which  the 
check  was  drawn,  nor  had  be  such  an  ac- 
coxmt  for  at  least  a  year  prior  thereto.  Two 
bankers  of  South  Bend  testified  that  they 
were  familiar  with  the  handwriting  of  the 
appellant,  and  that.  In  their  opinion,  tbe 
check  in  question  was  written  by  blm.  Tbe 
appellant  has  made  34  assignments  of  error. 
They  were  all,  save  8,  directed  to  tbe  rulings 
of  the  trial  court  in  admitting  evidence,  ex- 
cluding evidence  and  oCtered  proof,  and  to 
the  court's  Instructions  to  tbe  Jury. 

[f]  W'ben  the  first  witness  was  called  and 
before  any  testimony  was  taken,  the  appel- 
lant, without  withdrawing  his  plea  of  not 
guilty,  objected  to  the  reception  of  any  evi- 
dence upon  the  ground  of  an  alleged  Insuffi- 
ciency of  tbe  Information.  The  overruling 
of  tbla  motion  Is  tbe  basis  of  the  first  assign- 
ment of  error.  There  was  no  error  In  this 
ruling.  We  have  repeatedly  held  that  a  de- 
murrer to  the  information,  or  any  motion  In 
tbe  nature  of  a  demurrer,  may  not  be  en- 
tertained pending  a  plea  of  not  guilty,  save 
the  motion  In  arrest  of  Judgment  The  rea- 
sons for  the  rule  are  well  stated  In  the  fol- 
lowing decisions:  State  t.  Blancbard,  11 
Wash.  116,  30  Pac.  377;  State  v.  Bodeckar, 
11  Wash.  417.  30  Pac.  645 :  State  r.  Strange^ 
50  Wash.  321.  97  Pac.  233;  State  t.  Phil- 
lips, 65  Wash.  324,  118  Pac.  43. 

[i]  Tbe  denial  of  the  motion  in  arrest  of 
Jn(^ent  Is  also  assigned  as  error.  It  was 
based  on  grounds  as  follows:  CL)  That  the 
information  does  not  state  any  offense 
known  to  tbe  laws  of  this  state;  (2)  that  It 
does  not  substantially  conform  to  the  re- 
qutremwts  of  the  Orimlnal  Code;  dS}  that  it 
charges  more  than  one  crime;  (4)  that  tbe 
facts  diarged  do  not  constitute  a  crime.  Tbe 
first  and  fourth  grounds  mean  the  same 
thing,  namely,  that  the  facta  charged  do  not 
omutitate  a  crime.  Under  the  second  and 
third  was  iireaented  the  sole  question  of  dn- 
plldty.  Tbe  statute  (Rem.  «  BaL  Code,  | 
2183),  xoescriblng  the  gronnds  for  motion  in 


arrest,  provides:  "Judgment  may  be  arrest- 
ed on  the  motion  of  tbe  defendant  for  tbe 
following  causes:  1.  No  legal  authority  in 
tbe  grand  Jury  to  Inquire  into  the  offense 
charged,  by  reason  of  its  not  being  within 
the  jurisdiction  of  the  court  2.  That  tbe 
facts  as  stated  in  the  Indictment  or  informa- 
tion do  not  constitute  a  crime  or  mlsdemealt- 
or.''  Section  2105  prescribes  the  gronnds 
of  demurrer  to  the  Indictment  or  Informa- 
tion, as  follows:  "1.  That  it  does  not  sub- 
stantially conform  to  tbe  requirements  of  this 
Code.  2.  That  more  than  one  crime  Is 
charged.  8.  Tliat  tbe  facts  charged  do  not 
constitute  a  crime.  4-  That  the  Indictment 
or  Information  contains  any  matter  which  if 
true  would  constitute  a  defense  or  other  le- 
gal bar  to  the  action."  These  sections  make 
It  clear  that  the  only  question  properly  rais- 
ed by  tbe  motion  In  arrest  was,  Did  tbe  in- 
formation charge  a  crime?  Tbe  question  of 
duplicity  could  only  be  raised  by  demurrer 
or  motion  to  quash  In  the  nature  of  a  de- 
murrer, or  by  motion  to  compel  an  election. 
It  was  therefore  waived,  as  we  have  seen, 
by  the  failure  to  so  demur  or  move  prior  to 
the  plea  of  not  guilty,  and  without  with- 
drawing that  plea.  Such  an  objection  comes 
too  late  after  verdict  1  Bishop's  New  Crlm. 
Proc.  §§  442,  443;  Territory  v.  Heywood,  2 
Wash.  T.  180,  2  Pac.  189;  State  v.  Snider,  32 
Wash.  209,  73  Pac  355.  Manifestly,  there- 
fore, the  only  question  presented  by  tbe  mo- 
tion In  arrest  was,  Did  the  information  charge 
a  crime  sufficiently  to  support  tbe  verdict? 

[3, 4]  We  are  convinced  that  tbe  informa- 
tion contains  but  one  count,  and  charges  only 
one  crime,  namely,  foi^ry  In  the  first  de- 
gree. Tbe  statute  under  which  forgery  In 
the  first  degree  may  be  charged  is  contained 
in  two  sections.  Rem.  &  Bal.  Code,  $  2583 
declares:  "Every  person  who,  with  intent 
to  defraud,  shall  forge  any  writing  or  instru- 
ment •  ♦  •  or  any  request  for  the  pay- 
ment of  money  or  delivery  of  property  or 
any  assurance  of  money  or  property  •  •  • 
shall  be  guilty  of  foi^ery  In  the  first  degree. 
♦  ♦  • "  SecUon  2587  is  as  follows:  "Ev- 
ery person  who,  knowing  tlie  same  to  be 
forged  or  altered,  and  with  Intent  to  de- 
fraud, shall  utter,  otTer,  diq>ose  of  or  put  off 
as  true,  or  have  in  his  possession  with  intent 
so  to  utter,  offer,  dispose  of  or  put  off  any 
forged  writing.  Instrument  or  other  thing, 
the  false  making,  forging  or  altering  of 
wblcb  Is  punishable  as  forgery,  shall  be 
guilty  of  forg^  In  the  same  d^ree  as  If  he 
liad  fbrged  Uie  same,"  It  Is  obvious  that 
tbe  same  crime  may  be  committed  in  either 
of  tbe  two  ways,  by  actually  forging  irlth  In- 
tent to  defraud,  or  by  uttering,  offering,  dls* 
posing  ot;  or  putting  out  as  true  with  intent 
to  defraud.  It  is  equally  plain  that  the  <ma 
crime  may  be  committed  by  the  same  person 
In  both  of  these  miys,  when  the  wAa  are 
done  with  reference  to  the  same  butrumcnt 
and  la  the  same  transactlim.  While  the  two 
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modes  of  oommisBlon  an  set  out  In  separate 
sectloiu,  the  deprep  ot  the  crime*  when  com- 
mitted in  the  manner  set  out  In  section  ^S&T, 
can  only  be  ascutained  hf  a  reference  to 
Mctlon  258S,  or  the  other  tactions  defining 
the  degrees  of  forgery  1^  the  primary  act  of 
commission.  Section  2687  Is  therefore  not 
an  Ind^md^t  provision,  but  most  be  read 
and  constmed  In  connection  with  some  other 
section,  according  to  the  degree  of  forgery 
duuged.  In  this  Instance  It  must  be  read  In 
connection  with  sectiiHt  2583,  defining  for- 
gery in  the  first  degree  The  effect  is  the 
same  as  If  the  proTlslons  of  section  2587 
were  repeated  as  a  part  of  each  section  de- 
fining foi^ry  by  the  primary  act  When  so 
considered,  It  is  clear  that  the  Information 
here  inrolred  charges  but  the  one  crime,  and 
charges  Its  commission  in  both  of  the  stat- 
utory ways  as  a  part  of  the  one  connected 
transaction  contlDuons  In  point  of  time,  as 
shown  by  the  words  "then  and  there,"  and 
that  the  words  "with  intent  to  de&aud"  re- 
late to  both  of  the  acts  of  commission  pre- 
ceding them  and  alleged  conJonctlTely.  T&e 
statute,  as  we  construe  it  and  as  It  must  be 
constmed  to  be  Intelligible,  thus  leaves  the 
decisions  of  this  court  as  applicable  now  as 
they  were  under  the  old  statute  (BaL  Code, 
{  7128),  which  Included  both  modes  of  com- 
mission In  the  same  section.  The  guilt  of 
forgery  attaches  to  both  or  either  of  these 
acts;  and  when  both  are  committed  In  ref- 
erence to  the  same  Instrument  but  one  for- 
gery Is  committed.  Since  both  acts  may  be 
proved  as  establishing  the  same  crime,  both 
may  be  Included  in  the  same  Indictment  or 
information  In  charging  the  same  crime. 
One  or  all  of  the  serfea  of  acts  constituting 
the  crime  may  be  cnaiged  In  the  same  in- 
dictment and  constitute  but  one  offense. 
State  r.  Newton,  29  Wash.  373,  70  Pac.  31; 
State  T.  Zlomaki,  40  Wash.  629,  82  Pac.  873 ; 
State  T.  Adams,  41  Wash.  552,  83  Pac.  1108; 
State  T.  Bay,  62  Wash.  582,  114  Pac.  439; 
State  V.  Wappensteln,  67  Wash.  502,  121  Pac 
989;  1  Wharton's  Crlm.  Law  (10th  Ed.)  i 
m;  Wharton's  Crlm.  PI.  (9th  Ed.)  i  251. 
The  same  crime  may  be  charged  in  any  or 
all  of  the  ways  not  repugnant  to  each  other. 
State  T.  Justus,  86  Kan.  848,  122  Pac.  877; 
State  T.  Mitton,  37  Mont.  366,  06  Paa  026, 
127  Am.  St  Rep.  732. 

[S]  The  appellant  offered  to  prove  that 
there  was  a  poker  game  going  on  upon  the 
premises  of  Baker  &  Connors  when  the 
chedc  was  cashed;  that  the  game  was  main- 
tained by  that  firm  and  conducted  by  Con- 
nors; that  the  appellant  had  lost  money  In 
the  game  and  left  for  the  purpose  of  getting 
more  money  to  continue  his  play ;  that  he 
came  back  with  the  check  and  cashed  It  and 
bought  poker  chips  with  the  proceeds;  that 
the  game  was  later  raided  by  the  sheriff,  and 
the  participants  pleaded  guilty  to  a  misde- 
meanor and  paid  fines.  The  refusal  to  per- 
mit this  proof  is  ass^ed  as  error.  The  of- 


fer related  to  matters  wholly  Immateriali 
save  the  admission  that  the  dieCfc  wa^r 
cashed.  It  was  a  redoest  for  the  payment  of 
money,  and  money  was  actually  paid  uptm  it. 
The  act  falls  directly  within  the  statntory 
definition  of  the  crime.  The  crime  was  com- 
plete when  be  forged  and  passed  the  check 
for  money.  What  he  did  with  the  money 
was  wholly  immaterial.  It  Is  no  defense 
that  he  paid  it  out  for  an  ill^l  purpcHse  or 
consideration.  Dunn  v.  People,  4  Colo.  126; 

parte  Warford,  8  Okl.  Cr.  381,  106  Pac. 
559;  People  t.  ColUns,  8  Gal.  AjfQ,  622,  99 
Pac.  1109. 

[I.  7]  The  several  assignments  of  error  re- 
lating to  the  exclusion  of  evidence,  save  two, 
went  to  the  same  matter  as  this  offer,  and 
are  sufficiently  disposed  of  by  what  we  have 
said,  mie  two  exceptions  are  as  follows: 
The  witness  Funk  was  asked  1^  at  the  time 
of  the  forgery,  he  was  not  Indebted  to  the 
appellant  In  a  sum  of  at  least  $20.  There 
was  no  error  In  the  court's  refusal  to  permit 
an  answer.  A  debt  does  not  authorize  or  ex- 
cuse the  forgery  of  the  debtor's  name  by  the 
creditor,  even  to  raise  money  to  pay  the 
debt.  Curtis  v.  State,  118  Ala.  125,  24  South. 
Ill ;  Claiborne  v.  State,  51  Ark.  88,  9  S.  W. 
851;  Plemons  v.  State,  44  Tex.  Cr.  R.  555, 
72  8w  W.  854.'  The  same  witness  was  asked 
whether  he  would  have  paid  the  check  if  It 
had  been  presented  to  him  by  any  bank  or 
person  who  held  It  legitimately.  The  court 
was  clearly  right  In  sustaining  the  objection 
to  this  question.  The  matter  was  immate- 
rial. It  affected  nelth^  the  ai^)ellant'a  act 
nor  his  Intention  In  committing  It 

[S]  Many  assignments  of  error  are  based 
upon  the  instructions.  No  sufficient  excep- 
tions, however,  were  taken  to  the  Instruc- 
tions. The  exceptions  were  merely  filed  with 
the  cleric  after  the  verdict  was  returned. 
There  Is  nothing  In  the  record  Indicating 
that  they  were  ever  In  any  manner  called  to 
the  attention  of  the  trial  court  Tbere  Is 
nothing  to  Indicate  that  they  were  stated  to 
the  trial  Judge  and  noted  In  the  minutes  or 
embodied  In  the  record  by  the  stenographer 
taking  the  record.  We  bave  repeatedly  held 
that  the  mere  filing  of  the  ^ceptions  Is  In- 
sufficient Coffey  V.  Seattle  Electric  Go.,  59 
Wash.  686, 109  Pac.  202;  Gerber  v.  2Btna  In- 
demnity Co.,  61  Wash.  184,  112  Pac.  272; 
White  V.  Ratllff,  61  Wash.  383,  112  Pac.  602; 
State  V.  Peoples,  129  Pac.  108.  Moreover,  no 
motion  for  a  new  trial  was  ever  made.  The 
trial  court  was  never  accorded  an  opportu- 
nity to  review  the  many  errors  assigned. 

[I,  IS]  We  will,  however,  notice  one  In- 
struction, because  It  Is  urged  that  it  violated 
the  constitutional  inhibition  against  com- 
ment upon  the  evidence,  and  was  of  such  a 
fondamental  t^racter  as  to  constltnte 
ground  for  reversal  without  the  reservation 
of  any  exception.  The  court  Instructed  the 
Jury  to  the  effect  that,  If  It  was  satisfied  be- 
yond a  reasonable  doubt  that  the  che<&  was 
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ft  tatgeaj,  and  tbat  the  defendant  had  It  In 
his  possenlon  and  obtained  moae^  upon  It 
from  Connon,  then  the  possession  raised  a 
presamptltm'  of  guilt,  unless  rebutted.  This 
was  error.  Possession  of  the  Instrument  was 
a  mere  circunntanc&  Its  weight  was  for 
the  jury.  State  t.  Hatfl^d,  66  Wash.  9,  118 
Pac.  803,  88  L.  B.  A,  (N.  S.)  60&.  The  ln< 
structlon,  however,  was  not  a  comment  upon 
the  erldoice.  It  assumed  no  fact  It  m^elr 
misstated  Ihe  law.  It  violated  no  posltlTe 
statute  or  constitutional  provision.  The  er- 
ror, ther^re,  was  not  of  such  fundamental 
character  that  It  could  not  be  waived.  It  Is 
not  within  the  role  touching  the  misconduct 
of  a  juror,  announced  In  State  v.  Bennett, 
129  Pac.  409.  The  failure  to  properly 
cept  to  tbe  Instruction  waived  the  error. 

There  was  ample  evidence  to  sustain  the 
verdict,   Tlie  ji^lgment  Is  affirmed; 

OBOW,  C  and  VAIN,  UOBBIS,  and 
FULLEBTON,  JJ.,  CMWur. 

(73  ^h.  417)  - 

BOOART  V.  PITCHLEBS  LUMBEIB  00. 

<8apreme  Court  of  Wasblngton.    Biarch  11, 
1913.) 

L  Dau&gks  (f  120*}— ComBAOT  roB  Labob— 
Bbbach— Measube  of  Dauaok. 

Where  plaintiff  contracted  to  remove  the 
timber  from  defendant's  land,  bat  tbortly  after 
plaintiff  eirtered  on  tbe  performance  of  nis  nn- 
dertaking  was  directed  V  defendant  to  ceaAe 
work  and  prevented  by  defendant  from  there- 
after completing  bis  contract,  plaintiCTs  meas- 
ure of  damages  was  the  difference  between  the 
coat  of  -  performing  the  work  and  the  contract 
price. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  fS  291-505 ;  Dec.  Dig.  f  120.*} 

2.  Evidence  (|  498*)— Conteact— Breach— 
Evidence. 

Where,  in  an  action  for  breach  of  a  con- 
tract to  cut  the  timber  from  defendant's  land, 
plaintiff  was  entitled .  to  recover  the  difference 
between  the  cost  of  performing  tbe  work  and 
the  contract  price,  evidence  of  estimates  of 
thoie  who  were  competent'  to  pass  judgment  on 
tha  work  acquired  waa  admissible  to  prove  the 
cost  to  plaintiff  of  doing  the  work. 

[Ed.  Note.— For  other  case*,  see  Evidence, 
Ctent  Dig.  I  2289 ;  Dec.  Dig.  f  498.*] 

3.  Dakaqbs  (f  157*)— Unlkjuidated  Dam- 
ages—EiSTiuATEs—Evi  DENOK, 

Where  dama^  for  breach  of  a  ctmtract 
depended  on  varying  estimates  and  coatd  not  be 
measured  with  mathematical  nicety.  It  was  no 
objection  tbat  the  amount  allowed  by  the  trial 
□age  was  not  based  on  particular  evidence; 
t  being  anfficlrat  tiiat  it  was  within  tlie  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  M  429-438,  440,  447,  449-453 ;  Dec. 
Dig.  1 167.  *1 

Department  1.  Appeal  from  Superior 
Court,  Chiifce  Oonn^;  Donald  McMaster, 
Judge. 

Action  by  F.  Bogart  against  the  Htchless 
Lumber  Company.  Judgment  for  plalntlfC, 
and  defendant  appeals.  Affirmed. 

Connor  A  Aklns,  for  appellant  H.  W. 
Arnold,  of  Vancouver,  tot  respondent 


CHADWICB;  I.  Plabitfff  brought  this  ac- 
tion to  recover  damages  -for  the  breach  of 
a  contract  Defendant  was  the  owner  of  a 
Certain  body  of  saw  timber,  and  plaintiff  en- 
gaged to  remove  It  It  Is  unnecessary  to  go 
Into  the  detail  of  the  con^ct  Plaintiff  ot- 
tered upon  the  performance  of  his  undwtalc- 
Ing,  but  was  ordered  by  the  defendant  to 
cease  work  pending  a  season  of  possible  Ugh 
water  in  the  Columbia  river.  Thereafter, 
ahd  after  all  danger  from  high  water  had 
passed,  def«idant  notified  plaintiff  It  would 
not  log  Its  timber.  Plaintiff  was  at  all  times 
ready  and  willing  to  perform,  but  perform- 
ance was  refused  by  defendant  Tbe  court 
allowed  a  recovery  of  M08,  being  34  cents 
per  1,000  feet  board  measure,  which  the 
court  found  to  be  the  prospective  profits  on 
1,200,000  feet  From  a  judgment  for  this 
amount  defendant  baa  appealed. 

Tbe  casO  comes  here  upon  exceptions  to 
tbe  findings  of  fact  There  is  evidence  to 
sustain  the  finding  of  the  court  that  a  con- 
tract was  made  and  breaiOied  by  the  defend- 
ant, and  the  only  question  open  is  whether 
the  court  properly  measured  the  damages. 
Plaintiff  was  to  receive  ^.60  per  M.  A  num- 
ber of  witnesses,  most  of  them  t)elng  qualified 
as  competent  timber  men  and  who  knew  tbe 
local  conditions,  were  asked  bow  much  It 
would  cost  to  log  the  land,  or  how  much  it 
would  cost  to  perform  particular  parts  of 
the  work,  as '  falllug,  bucking,  and  swamp- 
ing. From  all  of  this  evidence  the  court 
found  that  plaintiff  might  have  made  a  prof- 
it This  method  of  arriving  at  tbe  amount 
to  be  assessed  as  damages  Is  challenged  by 
appellant. 

It  Is  true,  as  contended,  that  "what  on^ 
thinks  and  calculates  that  he  could  have 
made  a  certain  sum,  for  a  breach  of  con- 
tract Is  not  evidence  on  the  question  of  dam- 
ages." Nor  is  tbe  subject  one  that  Is  usually 
determined  by  opinion  or  expert  testimony, 
based  upon  a  hypothetical  question,  for,  as 
is  aptly  said,  as  many  witnesses  might  be 
found  to  swear  tbat  there  would  be  no  prof- 
its as  might  swear  that  there  would  be  prof- 
Its.  This  would  tend  to  speculation,  while 
tbe  theory  upon  which  prospective  profite  are 
allowed  is  tbat  they  can  be  estimated  with 
reasonable  certelnty.  Such  profite  do  not 
have  Xo  be  accurately  known.  They  are  to 
be  determined  from  a  confederation  of  all 
of  the  tangible  evidence  upon  the  subject. 
Belch  V.  Big  Store  Co.,  46  Wash.  1,  89  Pac. 
174. 

[1]  This  court  Is  committed  to  the  doc- 
trine of  allowing  prospective  profits.  In 
Watson  T.  Grays  Harbor  Brick  Co.,  8  Wash. 
283,  289,  28  Psc.  527.  629,  It  was  held  that: 
"When  one  contracte  to  perform  work  for 
another  at  a  stipulated  price,  and  Is  prevent 
ed  by  him  from  entering  upon  the  perfbrm- 
ance,  tbe  measure,  of  damages  Is  the  dlff^- 
ence  between  the  cost  of  performing  the  work 
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by  tbe  party  agreeing  to  do  it  and  the  price 
agreed  to  he  paid  for  It."  See,  also,  Skagit 
R.  &  L.  Co.  T.  Cole*  2  Wash.  57,  25  Pac.  1077; 
Graham  t.  McCoy,  17  Wash.  48  Pac.  780, 
i9  Pac.  235. 

[I]  To  ascertain  the  cost  of  performing 
any  contract  so  as  to  arrive  at  tbe  measure 
laid  down  in  the  above  cases,  resort  most  of 
neeeeslty  be  had  to  the  estimates  of  those 
who  are  competent  to  pass  judgment  and  who 
bare  knowledge  of  the  particular  conditions. 
'The  trees  were  there  from  which  tbe  logB, 
^rs.  and  piles  could  be  manufactured ;  apd 
at  tbe  time  of  the  breaches  there  was  the 
bmeflt  of  past  eq;>erience — the  known  re- 
salts  of  previous  efforts  in  canying  on  tbe 
work— from  wbicb  to  form  an  estimate  of 
what  conld  tiave  been  d<nie  thereafter  bad 
the  Bcppliea  been  fumisdied.''  Skagit  By.  ft 
L.  Co.  T.  Cole,  2  Wash.  57,  78,  25  Pac.  1077. 
Such  evidence  la  received  upon  the  theory 
that  it  is  the  l>eat  evidence  obtainable.  Con- 
sequently men  who  know  conditions,  and 
have  dealt  in  commodities,  lands,  or  manu- 
factured goods,  are  constantly  called  upon 
to  advise  courts  and  Juries  as  to  cost  and 
valne.  6  Encl.  Bv.  635,  569;  Jones  on  Evi- 
dence, I  875  et  seq.;  Wigmore  on  Bvidence, 
IS  668,  713,  721.  Whether  a  witness  is  eom- 
pet^t  to  express  an  opinion  d^ends  largely 
upon  the  discretion  and  sound  Jn^^ment  of 
the  trial  Judge.  No  hard  and  flast  rule  can 
be  laid  down  In  sucHi  cases.  The  object  of 
every  trial  Is  to  elicit  the  truth,  and  wheth- 
er tbe  opinion  is  to  be  based  upon  personal 
knowledge  or  lipon  hypothetical  questions 
must  necessarily  vary  as  tbe  cases  present 
themselves;  the  court  keeping  in  mind  at  all 
times  the  rule  of  best  evidence.  In  thfs 
case  the  witnesses  had  personal  knowledge 
and  estimated  the  cost  of  getting  out  the 
logs.  Apj>ellaut  says  res[K>ndent  should  have 
shown  Ms  profit  in  some  other  way.  No 
other  way  Is  pointed  out,  nor  do  we  know  of 
a  better  way  than  to  take  tbe  difference  be-, 
tween  the  cost  and  the  price  to  be  paid.  The 
cases  cited  and  relied  on  by  appellant  all 
follow  the  general  rule,  and  proof  of  profits 
was  doUed  because  of  some  element,  added 
or  omitted,  which  made  the  question  one  of 
speculation  or  conjecture,  rather  than  one 
of  reasonable  certainty. 

[S]  It  is  complained  that  there  is  no  evi- 
dence to  sustain  tbe  exact  sum  allowed  by 
tbe  trial  Judge.  This  is  probably  true.  Dam- 
ages depending  on  varying  estimates  cannot 
be  measured  with  mathematical  nicety.  It 
Is  owngh  that  tba  Judgment  is  within  the 
evideiue.  There  is  testimony  tliat  would  sus- 
tain a  larger  recowy,  and  appellant  is  not 
injured. 

Jndgm^t  oflSzmed. 

CROW,  O.  J.,  and  QOSB^  MOUNT,  and 
PARKEai,  JJ.,  concur. 


m  waA.  m 

BLUMAUBR  v.  MANN  «t  sL 

(Supreme  Court  of  Washington.   March  12, 
1913.) 

1.  TAIATIOH  (I  482*)— VALUAHOn— IHCIKASB 

— NoncB. 

Where  complainant  appeared  before  a  coun- 
ty board  of  equalization  in  reepouae  to  a  no- 
tice to  show  cause  why  the  valuation  of  hig 
property  should  not  be  raised,  and  endeavored 
to  prevent  an  increaae,  tbe  t^jeot  of  the  notice 
was  accomplished,  and  the  complainant  could 
not  thereafter  complain  that  it  was  insufficienL 
[Ed.  Note.— For  other  caaeH,  see  Taxation, 
Cent  Dig.  SS  854-857;  Dec.  Dig.  8  48a.*] 

2.  Taxation  rt  494*)  — BqUAUZAiioir  —  IN- 
CBEASE  or  VALm— Fkaito. 

An  asBessment  cannot  be  set  aside  on  the 
ground  that  the  board  of  equalisation  In  in- 
creasing its  value  acted  unjustly  and  arbitrari- 
ly without  BubBtaotial  evidence  &at  tbe  action 
of  the  board  was  arbitrary  or  fraudulent 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  884-888 ;  Dec.  Dig.  S  494.*] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  County ;  Ben  Sheeks,  Judge. 

Suit  by  Isaac  Blumauer  against  C.  B. 
Mann  and  others.  Decree  for  defendants, 
and  complainant  appeals.  AfBrmed. 

Thomas  M.  Vanc^  and  Harry  I*.  Parr, 
both  of  CNympla,  for  appellant  John  M. 
WUson,  of  Olympia,  for  respondoits;. 

MOUNT,  J.  This  action  was  brought  to 
restrain  the  county  officers  of  Thurston  coun- 
ty from  collecting  taxes  against  certain  de- 
scribed lands  belonging  to  the  plalnUCT.  Tbe 
action  Is  based  upon  the  alleged  ground  that 
in  the  year  1908  the  values  returned  by 
the'  county  assessor  were  raised  by  the  coun- 
ty board  of  equalization  without  notice  to 
the  plalntlir,  and  that  the  increased  value 
as  fixed  by  the  county  board  of  equalization 
was  unjust  and  arbitrary.  These  allegations 
were  denied.  The  action  was  tried  to  the 
court;  and  resulted  in  a  Judgment  In  favor 
of  defendants  for  their  costs,  and  denying 
the  relief  prayed  for  in  the  complaint  Flain- 
tilf  has  aK>ealed. 

[1]  The  appellant  argues  that  tbe  values 
of  his  property,  as  fixed  by  the  county  board 
of  equalization  In  tbe  year  1906,  were  in- 
creased without  notice  and  therefore  with- 
out authority  of  law,  and  were  fixed  arbitra- 
rily and  unjustly.  As  we  read  the  record, 
a  notice  of  intention  to  Increase  the  values 
was  sent  to  and  received  by  the  appellant, 
who  appeared  before  the  board  of  equaliza- 
tion and  protested  against  the  increase  in 
value.  It  is  true  that  some  of  the  descrip- 
tions in  this  notice  were  of  property  that 
did  not  belong  to  the  plaintiff,  but  It  also 
appears  that  all  the  property  which  was  In- 
creased in  value  was  described  in  the  no- 
tice. It  also  appears  that  a  bearing  was  had 
and  evidence  taken  by  the  board  of  equali- 
zation as  to  the  value.  No  objections  were 
made  at  that  time  to  the  form  of  the  notice 
or  to  the  snffldency  of  it  The  appellant  ap- 
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peared  before  tbe  board  of  equalisation  Id 
answer  to  tiie  notice,  and  endeavored  to 
prevent  an  Increase  bnt  Mb  protests  were 
denied.  Tb»  object  of  tbe  notice  waa  ac- 
complished, and  plaintiff  cannot  now  com- 
plain tbat  tbe  n<^ce  was  insnffldent  Ladd 
y.  Gilaon,  26  Wash.  79,  66  Pac.  126 ;  Edison 
Elec.  Co.  T.  Spokane  Conntr,  22  Waedti.  168, 
60  Pac.  182. 

[2]  We  find  no  substantial  erldeoce  In  the 
record  to  indicate  tbat  the  board  of  equaliza- 
tion acted  arbitrarily  or  fraudulently  when 
It  increased  tbe  Tallies  as  retnrned  trf  the 
assessor.  Before  an  assessment  can  be  set 
aside  nvoa  these  grounds,  the  evidence  must 
be  clear  to  that  eftect  N.  P.  By.  Co.  v. 
Pierce  County,  55  Wash.  108,  104  Pac.  178; 
Doty  Lumber  &  Shingle  Co.  v.  Lewis  County, 
60  Wash.  428,  HI  Pa&  562,  Ann.  Css.  1912B. 
870.  The  lower  court  therefore  properly  dis- 
missed the  action. 

Judgment  affirmed. 

CBOW,  a  J.,  and  OHADWICE,  OOSE, 
and  PABESIEt,  JJ.,  concur. 


(72  Wash.  437) 

CANAL  LUMBER  CO.  v.  KONG  TICK  INV. 
CO.  et  al. 

(Snpreme  Court  of  Washington.    March  12, 
1913.) 

1.  Appeal  and  Brbob  (J  695*)— Rbcobd— 
Questions  Pbesented  — Conclusions  of 
Law — CoNFORMiTT  TO  Findings. 

The  complaint,  In  an  action  to  establish 
and  foreclose  a  mechanic's  lien  against  prop- 
erty of  one  of  the  defendants,  for  material 
fnmished  to  the  other  alleged  a  compliance 
with  Bem.  &  Bal  Code,  Ji  1120,  IISO,  and  the 
court  found  that  plaintiff  furnished  to  one  de- 
fendant certain  material  delivered  to  and  used 
in  tbe  construction  of  a  building  on  property 
of  the  other  defendant,  and  that  plaintiff  dn^ 
filed  its  llen^  and,  as  a  matter  of  law,  conclud- 
ed that  i^aiDtiff  waif  not  entitled  tO'  a  hen 
against  tbe  premises,  and  tbat  the  owner  was 
entitled  to  costs  against  plaintiff.  Held  that, 
as  the  lower  court  did  not  find  that  tbe  de- 
fendant, to  whom  tbe  material  was  furnished, 
sustained  any  au(h  relation  to  the  owner  as  to 
entitle  plaintiff  to  a  lien  upon  tbe  property, 
or  tbat  tbe  lien  sought  to  be  foreclosed  com- 
plied with  the  statutory  provision  as  to  no- 
tice, tiie  appellate  court,  in  the  absence  of 
e^aence,  could  not  say  that  tbe  conclusion  was 
not  justified  by  the  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2911-2914;  Dec.  Dig.  | 
600.*] 

2.  Appeal  and  Erbob  (|  714*)— Review- 
Evidence  ODnbidebed — Aduissions  in  a 
Fobueb  Appeai.. 

Tbe  Supreme  Court,  in  its  review  of  a 
case,  must  be  governed  by  the  record  therein — 
that  is,  by  the  issues  raised  by  tbe  pleadings, 
the  findings  of  fact,  the  coactosions  of  law, 
and  the  judgment — and  in  aid  of  tbe  ficdiugs 
cannot  consider  admissions  made  in  the  record 
on  appeal  from  an  order  grauting  a  new  trial, 
which  appeal  was  dismissed. 

[Rd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  2958-2968;  Dee.  Dig.  | 

714  •! 


8.  Appeai,  and  Ebbob  J|  884*)— BcronF— 

BUBDEN  OF  SHOWINQ  EbBOB. 

The  presumption  always  is,  In  courts  of 
general  jurisdiction,  that  the  evidence  supports 
the  judgment;  and  it  devolves  upon  the  party 
who  attacks  the  judgment  to  show  either  that 
the  evidence  does  not  support  it,  or,  failing  to 
bring  the  evidence  up,  to  show  that  the  conclu- 
sions of  law  and  judgment  do  not  follow  the 
facts  as  found  by  tbe  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ii  3777-3781,  87^;  Dec. 
Dig.  i  084.*J 

Department  1.  Appeal  from  Superior  Cour^ 
King  County;  B.  B.  Albertson,  Judge. 

Action  by  tbe  Canal  Lumber  Company 
against  tbe  Kong  Ylclc  Investmoit  Company 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

See,  also,  67  Wash.  126,  120  Pac.  882. 

Myers  Johnston^  of  Seattle,  for  appel* 
lant   Tucker  &  Hyland,  of  Seattle,  for  re* 

spondents. 

GOSE,  J.  [1,  21  This  case  is  before  na  on 
the  flndlogs  of  fact  and  conclusions  of  law; 
the  contention  of  tbe  appellant  being  that 
the  conclusions  of  law  are  not  Justified  by 
the  facts  as  found  by  the  court.  Tbe  facts 
found,  material  to  the  Inquiry  as  we  view 
the  case,  are  as  follows :  "That  between  the 
14th  day  of  June,  A.  D.  1910,  and  the  15th 
day  of  August,  1910,  plaintiff  furnished  to 
the  defendant  Washington  Interior  E^ish 
Company  certain  lumber  and  materials  to 
be  used  In  the  construction  of  that  certain 
building  or  structure  situate  open  lots  1  and 
8,  block  64,  D.  S.  Maynard's  addition  to  Se- 
attle, King  coun^,  Wash.,  all  of  which  ma- 
terials were  delivered  to  and  used  upon  the 
property  above  described,  and  all  of  whidi 
were  of  the  reasonable  value  of  $1,853.49; 
that  no  part  of  the  same  has  been  paid,  ex- 
cept the  sum  of  $1,457.96,  leaving  a  balance 
of  $395.53  due  and  owing  tbe  plaintiff ;  •  •  * 
that  thereafter,  and  within  90  days  after  the 
furnishing  of  said  last  Item,  to  wit,  within 
90  days  from  August  15,  1910,  plaintiff  filed 
and  recorded  its  lien,  which  is  introduced  in 
evidence  and  is  recorded  In  Tolnme  86  (tf 
Liens,  at  page  603."  The  material  concludes 
of  law  is  as  follows :  'That  plaintiff  Is  not 
entitled  to  a  Hen  against  the  premises  herdn 
described,  and  that  defendant  Kong  Ylcfc  In- 
vestment Company  is  entitled  to  costs  against 
plaintiff  herein  to  be  taxed.**  The  appellant 
seeks  to  establish  and  foreclose  a  lien  upon 
property  In  tbe  dty  of  Seattle  owned 
tbe  respondent  Kong  Ylck  Investment  Com- 
pany, a  corpOTatlon. 

The  allegations  in  the  complaint  are  that 
the  appellant,  at  the  special  instance  and  re- 
quest of  the  respondent  Washington  Interior 
Finish  Company,  a  corporation,  who  was 
then  and  there  tbe  agent  and  contractor  tor 
tbe  respondent  Kong  Tick  Investmrait  Gom- 
pany,  sold  and  delivered  to  tbe  latter  certain 
lumber  and  materials  to  be  used,  anf  whleb 


•Ver  otbn-  osms  sm  sama  topla  asd  saetiDa  NQHBBA  In  Dto,  Die.  *  An^  Dig.  Kay-Ko.  Bstlei  *  Ro'r  Xndms 

Digitized  by  Google 


Wuh4     SXATTLE  A  PUGET  BOVllD  FACKUfO  CO.  r.  CITT  07  SEATTZiE  493 


wwe  naetl,  In  tbe:  construction  of  a  building 
situated  upon  Its  property  In  the  city  <^ 
Seattle.  This  allegation  was  put  In  Issue  by 
the  Tespoudent  Kong  Tick  InveBtment  Com- 
pany. The  appellant  further  alleged  that, 
within  90  days  after  It  ceased  to  furnish  ma- 
terial. It  flled  and  recorded  with  the  county 
auditor  of  King  county  Its  claim  of  lien  duly 
verified  by  oath,  containing  a  statement  of  Its 
demands,  after  deducting  all  Just  credits  and 
offsets,  with  the  name  of  the  owner  and  the 
name  of  the  reputed  owner  and  the  name  of 
the  contractor  or  agent  of  the  owner  of  the 
property,  together  with  a  description  of  the 
property  sought  to  be  charged  with  the  lien 
sufficient  for  identification.  This  allegation 
is  also  put  in  Issue  by  the  same  respondent. 

Section  1129  of  Rem.  &  Bal.  Code  gives  a 
lien  to  every  person  furnishlDg  material  to  be 
used  In  the  construction  of  certain  enumer- 
ated structures  for  the  material  furnished, 
"whether  performed  or  furnished  at  the  In- 
stance of  the  owner  of  the  property  subject 
to  the  lieu  or  his  agent;  and  every  contrac- 
tor, subcoutractor,  architect,  buUder,  or  per- 
son having  charge  of  the  coustruction,  alter- 
ation, or  repair  of  any  property  subject  to 
the  lieu  as  aforesaid,  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of 
the  establishment  of  the  lien  created  by  this 
chapter."  Section  1130  provides  that  so 
much  of  the  lot  or  parcel  of  laud,  upon  which 
the  improvement  is  made,  as  may  be  neces- 
sary to  satisfy  the  lien,  to  be  determined  by 
the  court  on  rendering  Judgment  In  a  fore- 
closure of  the  lien.  Is  also  subject  to  the  Ilea 
to  the  extent  of  the  Interest  of  the  person  or 
company  "who  in  his  or  Its  own  behalf,  or 
who  through  any  of  the  persons  designated 
In  section  1129  to  be  the  agent  of  the  owner 
or  owners,  caused  the  performance  of  the  la- 
bor, or  the  construction,  alteration,  or  repair 
of  the  property."  It  will  be  observed  that 
the  complaint  alleges  a  compliance  with  these 
sections  of  the  statute  The  court,  however, 
did  not  find  that  the  Washington  Interior 
Finish  Company  sustained  any  relation  to 
the  owner  of  the  property  which,  under  the 
terms  of  the  statute,  would  give  It  the  power 
to  bind  the  property.  It  must  be  assumed,  In 
the  light  of  the  cmdnslon  of  law  and  the 
Judgmoit  in  fftvor  of  the  owner  of  the  pnq>* 
erty,  that  the  court' had  suffldent  reason  for 
declining  to  find  that  the  Wasbli^ton  Interi- 
or Finish  Company  sustained  any  such  rela- 
tion to  the  owner.  It  is  further  apparent 
that  the  latter  part  of  the  finding  does  not 
show  a  compliance  with  the  statute  Hem.  ft 
Bal.  Code,,  i  1134,  which  prescribes  what  the 
notice  of  lien  shall  contain. 

This  case  was  before  this  court  and  is  re- 
ported in  67  Wash.  126, 120  Pac.  882.  on  an 
an>eal  from  an  order  granting  this  appel- 
lant a  new  Mai,  and  the  appeal  was  dismiss- 
ed for  want  of  sufilcient  bond.  The  appel- 
lant now  lUTltes  the  court'  to  take  Judicial 


notice  of  its  record  m  the  former  appeal, 
and  <^  certain  admisaions  made  In  the  fbr- 
mer  brieft  In  aid  of  the  findings  in  this  case. 
It  is  contended  that  tiis  findings  thus  sup- 
plemented are  sufficient  to  show  that  the 
Washington  Interior  Finish  Company  was  a 
subcontractor,  and  as  such  the  ag»t  of  the 
respondoit  Kong  Yidc  Investment  Company. 
The  case  la  now  before  us  after  a  new  trial 
has  been  had,  and  we  must  be  governed  by 
the  record  here ;  that  is,  the  Issues  raised 
by  the  pleadings  and  the  flndh^  of  fact, 
the  conclusions  of  law,  and  the  Judgment. 
Reading  these  together,  In  the  absence  of 
the  evidence,  we  cannot  say  (1)  that  the 
Washington  Interior  Finish  Company  sustain- 
ed any  such  relation  to  the  owner  of  the  prop- 
erty  as  to  give  the  appellant  a  right  to  a 
Hen  upon  its  property;  and  (2)  we  cannot 
say  that  the  lien  sought  to  be  foreclosed  com- 
plied with  the  statute. 

[3]  The  presumption  always  Is,  In  courts 
of  general  Jurisdiction,  that  the  evidence  sup- 
ports the  judgment;  and  it  devolve  upon 
the  party  who  attacks  the  Judgment  to  show 
either  that  the  evidence  does  not  support  the 
Judgment,  or,  falling  to  bring  ttie  evidence 
here,  to  show  tliat  the  conclusions  of  law 
and  judgment  do  not  follow  the  facts  as 
found  by  the  court  "The  record  in  each 
particular  case  must  be  complete  in  itself, 
and  exhibit  the  ground  upon  which  the  final 
decision  is  based."  Lownsdale  v.  Grays  Har- 
bor Boom  Co.,  54  Wash.  542,  103  Pac.  833. 
See,  also.  Pacific  Iron  &  Steel  Works  v. 
Goerig,  55  Wash.  149,  104  Pac.  151. 

On  the  record  before  us,  we  conclude  that 
there  is  no  error  shown,  and  the  Judgmoat  Is 
affirmed. 

GROW.  C.  J.,  and  OHADWICK.  MOUNT, 
and  PARKBR,.  JJ.,  concur. 

(72  WMh.  359) 

SEATTLE  &   PUGET   SOUND  PACKING 
CO.  v.  CITY  OF  SEATTLE  et  aL 

(Supreme  Court  of  Washington.    March  6^ 
1018.) 

1.  Municipal  Gobpoutions  (§  845*)— Dam- 
ages FBOU  Defectivk  Watvb  Pipes— Nbo- 

LIGENCB  OF  EhpLOTSs. 

io  an  action  against  a'  dtjr  for  injury  to 
plaintiff's  stock  by  water  escwuig  from  a  dtr 

main,  evidence  held  to  dhow  the  escape  due  to 
negligence  of  city  employ^  In  connecting  serv- 
ice pipes  with  the  main. 

[Ed.  Note.— For  otlier  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  1706-1802;.  Dec 
Dig.  §  845.*1 

2.  Apfbai.  and  EBBoa  ({  837*)— Motion,  vom 

DiBECTBD  VEEDICnV-EviDENCB  CONSIDBBED 

ON  Review. 

On  review  of  tlie  court's  action  in  over- 
ruling defendant's  motion  for  a  directed  ver- 
dict, made  at  tbe  close  of  plaintifiTs  case  on  the 

f;round  of  insufUdency  of  the  evidence,  evidence 
Dtroduced  after  the  ruling  on  tlie  motion  will 
be  considered. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  mz-m2,  3274^277, 
3289;  T>ec.  Dig.  l8K.*J 
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Department  2.  Appeal  from  Superior  Court, 
Kins  Coiibtf ;  WUsou  B.  Gay,  Jadge- 

Action  by  the  Seattle  &  Puget  Sound  Pack- 
ing Company  against  the  City  of  Seattle  and 
otbera.  From  a  judgment  for  plaintiff,  the 
defendant  city  appeals.  Affirmed. 

Jaa.  Bl  Bradford  and  Wm.  B.  Allison,  both 
of  Seattle,  for  appellant  Bev^e,  B^velle  & 
Serelle,  of  Seattle,  for  respondent 

FULLERTdN,  J.  The  respondent,  Seattle 
&  Puget  Sound  £>acklng  Company,  recovered 
against  the  city  of  Seattle  for  damages  caus- 
ed its  stock  of  goods  by  water  escaping  from 
one  of,  the  city's  water  mains.  The  action 
was  brought  against  the  clQ'  and  MacAdam 
9t  Co.  jointly ;  the  last-named  company  be- 
ing the  contractors  who  laid  the  main  from 
which  the  water  escaped.  On  the  trial  at 
the  conclusion  of  the  respondent's  case  in 
chief  each  of  the  defendants  challenged  the 
legal  sufficiency  ot  the  evidence  to  make  a 
case  sufficient  for  the  jury  and  moved  for 
a  directed  verdict  The  challenges  end  mo- 
tions were  denied,  whereupon  MacAdam  & 
Co.  introduced  evidence  on  their  own  be- 
half  and  rested.  The  city  announced  that  it 
would  introduce  no  evidence  on  its  behalf 
but  would  stand  on  the  record  as  made.  Both 
defendants  thereupon  renewed  their  challeng- 
es to  the  sufficiency  of  the  evidence,  and 
again  moved  for  directed  verdicts.  The  court 
granted  the  challenge  and  motion  of  Mac- 
Adam &  Co.,  but  denied  the  challenge  and 
^notion  of  the  city.  Judgment  was  after- 
wards entered  against  the  city,  from  which 
It  appeals. 

[1]  The  only  question  discussed  In  the  brief 
of  the  city  Is  the  legal  sufficiency  of  the  'evi- 
dence to  sustain  the  jndgm^t  Its  attorneys 
argue  that  before  any  recovery  could  be  had 
it  was  incumbent  on  the  respouitent  to  show 
that  the  city  was  guilty  of  some  act  of  com- 
mission or  oml^on  which  permitted  the 
water  causing  the  Injury  to  escape  from  the 
water  main,  and  tliat  there  1>  no  such  evi- 
dence In  the  record.  We  eaimot,  liowever, 
accept  tiila  vleW  of  the  recoM.  To  our  minds 
it  ailiowB  both  acts  of  commission  and  omis- 
sion wtilfA  were  directly  responsible  for  the 
escape  of  the  watn-.  It  appears  that  the 
main  was  of  cbnsidwable  dimensions  and 
that  the  termhial  end  thereof  was  dosed  by 
a  cap  placed  over  It  whldi  was  lield  In  place 
by  braces  made  of  timbers  and  carried  back 
s(une  little  distance  to  an  embankment,  where 
they  fbund  support  against  the  solid  earth ; 
that;  after  the  cap  had  been  In  place  for 
some  time,  the  city's  onployte  tapped  the 
main  scone  five  feet  from  its  end  and  placed 
therein  service  pipes  which  were  extended  to 
the  nearby  dwellings.  These  service  pipes 
were  tald  oyer  and  throi^  the  timbers  brac- 
ing the  cap,  were  not  absolutely  water-tight, 
and  snifered  more  or  less  water  to  escape. 


The  effect  was  to  soften  the  earth  surround- 
ing the  timbers,  causing  them  to  loosen,  and, 
together  with  the  cap,  to  give  way  to  the 
pressure  of  the  water.  Clearly  there  was 
bere  acts  of  negligence  on  the  part  of  the 
employes  of  the  city  sufficient  to  support 
a  Judgment  for  damages  caused  by  the  es- 
caping water. 

[2]  Some  of  the  facts  we  have  recited  ap- 
peared In  the  testimony  of  the  witnesses 
produced  by  MacAdam  &  Oo.  in  support  of 
their  defense  after  the  respondent  had  rested 
and  after  the  city  bad  challenged  the  legal 
sufficiency  of  the  evidence.  The  city's  brief 
proceeds  on  the  theory  that  this  evidence 
cannot  he  considered  In  determining  the  ques- 
tion of  the  legal  sufficiency  of  the  evidence 
against  Its  challenges,  but  we  think  the  rule 
otherwise.  Under  the  practice  in  this  state 
a  plaintiff  does  not  rest  at  hJa  peril.  On 
the  contrary,  should  a  challenge  be  interpos- 
ed to  the  legal  sufficiency  of  his  evidence 
which  the  trial  judge  should  deem  well  tak- 
en, it  would  be  an  abuse  of  discretion,  under 
all  ordinary  circumstances,  to  refuse  to  al- 
low him  to  reopen  his  case  and  supply  the 
omitted  proofs  If  he  requested  so  to  do.  In 
this  case,  had  the  trial  judge  sustained  the 
challenge  In  the  place  of  overruling  it  un- 
doubtedly the  respondent  would  have  sup- 
plied the  defect  as  the  evidence  was  within 
his  call.  Since  this  is  so,  and  since  the  evi- 
dence is  now  in  the  record,  it  would  be  but 
little  better  than  farcical  to  send  the  case 
back  to  an  already  overburdened  court  for 
another  hearing,  with  Its  accompanying  waste 
in  costs  and  time,  simply  because  evidence, 
which  abundantly  sustains  the  judgment  did 
not  get  into  the  record  according  to  the 
strict  rules  of  practice.  The  appellant  is 
not  draied  justice  by  this  principle,  it  had 
its  opportunity  to  defend  on  the  merits,  and 
if  it  failed  to  do  bo  the  fault  Is  entirely  Its 
own. 

The  judgment  Is  affirmed. 

MOUNT,  MORBIS,  SSLLIS,  and  MAIN. 
JJ.,  concur. 

(72  WaA.  4U> 

SMITH  T.  ADEI/BBRO. 

(Supreme  Court  ot  WaBhington,    KarA  Vt, 
1913.) 

Bbokbbs  (i  63*)— OoinaaaiON»-FAiLinB  or 

Bntebpbise. 

Where  defendant  contracted  to  give  plain- 
tJff  100  shares  in  a  syndicate,  or  its  equlTOlent 
in  money,  if  he  would  secure  a  aubacriber  for 
3,000  abares,  and  plaintiff  obtained  one  able, 
ready,  and  willing  to  subscribe  for  the  3,000 
shares,  but  the  syndicate  failed  because  ot  de- 
fendant's misrepreBentations  that  he  had  bwaa 
fide  •ubseribers  for  all  the  nemainiag  sbarea. 
and  also  as  to  the  commission  he  would  make 
out  of  the  enterprise  as  to  the  ralne  of  the 
land,  plaintiff  was  entitled  to  recover  tiie  vahie 
ot  the  shares  which  h«  was  to  ree^ve  as  oob- 
mission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  U  70,  81,  M-96;  Dec  Dig.  {  6S.*} 
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DcVftrtmeut  L  ^  Appeal  fiom'SaperlorOoart, 
Kiny  Gonnfy;  Erdrett  Smith,  Jiid£&,  ' 

Action  by  P.  K.  Smith  against  A.  K.  Adel- 
berc.  Judgment  for  plaintiff,  and  detuidant 
appealfl.  Affirmed. 

Chas.  D.  Fullen  and  Jas.  O.  Raley,  both  of 
Seattle,  for  appellant  H.  B.  CUse  and  O. 
K.  Poe^  both  of  Seattle,  for  respondent. 

QOSB,  J.  This  appeal  Involrea  two  ques- 
tiona :  (1)  Are  the  flndioga  of  fact  supported 
by  tlM  evidence?  and  (2)  does  the  evMence 
ivsOtj  the  judgment,  as  a  matter  of  iaw? 
The  mfit^rial  (acts  found  are  tbat  the  appel- 
lant employed  the  resptrndent  to  secure  sub- 
sertbers  to  a  syndicate  -  tiien-  in  process  of 
organization,  for  the  purpose  of  purchasing 
about  18,000  acres  of  land,  sltnated  in  the 
state  of  Montana,  at  the.  price  of  ¥&.50  per 
share ;  that  he  agreed  to  give  the  respond- 
ent 100  shares  in  the  syndicate,  orjits  e^^QjVa- 
lent  in  money,  it  he  WQuId  secure  a  subscrib- 
er for  3,000  shares;  that  he  represented  to. 
the  respondent  that  he  bad  bona  ^de  sub- 
scribefa  for  all.  of  the  reniaining  shares;  that 
he  bad  an  option  to  purchase  the  land  at 
99JM>  per  acre;  that  the  land  was  reason- 
ably worth  $14  or  fl5  per  acre;  that,  rely- 
ing on  these  representations,  the  respondent 
tntrodDced  the  appellant  to  one  Kerry,  whom 
they  Jointly  indnced  to  subscribe  for  the 
3,000  shares;  that  Kerry  was  at  all  times 
ready,  wlUlii«,  and  able  to  pay  for  snch 
sbarea ;  that,  aa  ui  Inducement  to  Kerry  to 
sabseilb^  the  appelUint  misrepresented  the 
facts  to  the  respondent  and  to  Kerry  In 
this :  Tbat  he  did  not  have  -bona  flde  snb- 
acrlberb  for  the  balance  of  the  shares,  and 
in  the  furttier  partlcnlar  that  he  had  an  op- 
tion on  the  land  at  $6JS0  per  acre,  and  In- 
tended to  wnmgfnlly  make  a  secret  profit 
upon  the  purchase  ot  the  land,  which  ftct 
was  unknown  to  the  respondent  and  Kerry; 
that  1^  reason  of  the  fact  that  the  appellant 
did  not  have  bonii  flde  subscribers  for  the 
rmalnder  of  sudi  shares,  and  becsiuse  of 
the  othet  mtsr^resoitattnis  set  forth,  the 
.entenirtae  fiilled  of  consummation ;  that,  .bad 
the  appellant^s  rigpresentatlona  be«i  true,  the 
syndicate  would  have  been  organized,  and 
Kerry  would  have  paid  for  ttie  sham  which 
he  sabserllMed;  -  and  that  the  reasonable  Tal- 
ue  of  100  shares  Is  |0S0.  The  oonctusfon  of 
law  deduced  was  that  the  respondent  was 
entitled  to  a  Judgment  against  the  appellant 
for  |9S0,  together  with  his  coste,  and  a 
Judgment  was  entered  accordingly. 

These  findings  are  abundantly  supported 
by  the  evidence.  The  plan  proposed  was 
tliat  each  share  of  stock  should  represent 
one  acre  of  land.  The  testimony  shows  that 
the  appellant  was  to  give  the  respondent 
100  shares  of'  stock  In  a  corporation  to  be 
organized  by  the  former,  or  to  give  him  its 
equivalent  In  money.  The  appellant  repre- 
sented that  his  communion  on  the  basis  pro- 


posed; would  be  (3,000,  whilst  the  testimony 
shows  that  it  would  have  been  about  $80,< 
000.  It  further  appears  from  the  testimony 
that  the  appellant  represented  to  the  re- 
spondent that  the  3,000  shares  subscribed  by 
Kerry  at  the  instance  of  the  respondent 
would  complete  the  stock,  subscription,  and 
that  Kerry  was  ready,  able,  and  willing  to 
pay  his  subscription,  if  the  appellant's  repre- 
sentations had  been  found  true.  The  re- 
spondent had  no  employment  other  than  to 
secure  a  subscription  ot  S,000  shares.  Thwe 
was  no  arrangement  whereby  he  was  to  be 
a  party  to  the  organization  of  the  corpora- 
tion. The  duty  of  organizing  the  cori>oration 
and  issuing  the  100  shares  of  its  stock  to  the 
respondent,  or  paying  him  its  equivalent  in 
money,  was  devolved  by  the  transaction  up- 
on the  appellant  alone.  The  enterprise  fail- 
ed of  consummation  because  he  did  not  hate 
the  bona  flde  subscribers  which  he  repre- 
sented to  bave^  and  because  of  bis  misrepre- 
sentations as  to  the  commission  he  would 
make  out  of  the  ente^zise,  and  as  to  tiie 
value  of  the  land.  The  respondent  did  ail 
th^t  he  was  required  to  do  when  he  had  pro- 
ctirei  the  subscription.  The  enterprise  fail- 
ed, not  because  of  anything  the  respondent 
failed  to  do,  but  solely  in  consequence  of 
the  mlsrepresentotiona  of  the  appellant 

The  appellant  relies  uiwn  the  recent  case 
of  Watson  v.  Bayliss,  128  Pao,  1061.  The 
two  cases  have  nothing  in  common.  In  that 
case  it  was  alleged  that  the  plaintiff  and  the 
defendant  r  agreed  to  organize  a  corporation 
for  the  purpose  of  carrying  out  a  certain 
business  enterprise;  and  we  held  that  under 
the  allegations  of  the  complaint  and  the 
proof  submitted  in  support  thereof,  there 
was  no  meeting  of  minds  upon  the  nbstoQ- 
tlal  features,  of  the  corporation. 

The  Judgm^t  is  affirmed.- 

CROW,  a  X.  and  HOUNT  and  PARmiH, 
J  J.,  concur. 

GBNNAUX  T.  NORTHWESTBRW  IM- 
PROVBMBNT  CO.  et  al. 

(Suiweme  Court  of  Washintrton;    Feb.  24, 
1918.) 

1  MAHZEa  Aifo  Servant  Q  28d*)  —  Aonoir 
FOB  InJTJBias— QuBsnoR  vob  -Jubt— Nbq- 

UGBNCK. 

Od  evidence  In  a  miner's  action  for  per- 
sonal iojarieg  from  rocks  alleged' to  baive  fallen 
from  the  roof  of  ao  adjoining  chute  as  a  result 
of  the  negligent  condition  in  which  it  was  left 
held,  that  the  gaestion  of  negligence  was  for  the 
jury. 

[Ed.  Not«.-^or  other  eam.  see  BCastw  and 
Servant  Cent  Dig.  If  1001,  lOOa  lOlO-lOGO: 
Dec.  Dig.  t  286.*] 

2.  Master  and  Sebvaitt  (|  126*)  —  Sar 

PUCB  FOB  WOBK— KnOWLEDOS  OF  MaS^SB 

,    -^KNOWLEDGE  OF  POBXHAN. 

The  knowledge  of  the  mine  foreman  and 
the  Are  bou  of  a  mining  company  tliat  a  set- 
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tUaf  of  a  mef  had  Mt  In  wtf  notie*  to  tlM 

company. 

[Ed.  Note.— For  other  cbks,  see  Master  and 
Servant.  Cent.  Big.  Ii  243-251;  Dec.  Dig.  S 
125.*] 

8.  Hastbb  ahd  Sbbtaitt  (f  124*)  —  Satm 

PLACI  nW  WOBK— DtJTT  OF  iNBPKCnON. 

Where  a  miner  waa  expected  to  work  right 
np  to  the  Uoe  of  a  certain  chute  which  he  was 
not  supposed  to  enter  or  inspect,  it  was  the 
company's  continuing  duty  to  inspect  and  to 
keep  that  adjacent  space  in  a  safe  condition  tor 
work,  so  long  a*  ita  nnaafe  condition  would  en- 
danger men  in  adjacent  woi^ingi. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  235-242;  Dec  Dig.  i 
124.*] 

4.  Master  and  Sbbvakt  (|  ISO*)— Uastib's 
Li ABiLiTT— Warning— Failino  to  iNaprcx 
AND  Keep  Saix  Spaces  in  a  Mine. 

It  was  the  company's  continuing  du^  to 

warn  men  in  mine  workings  of  the  danger  from 

an  adjacent  chute,  that  they  might  take  steps 

to  protect  themselves. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  26^7^9-802,  805-307; 
Dec  Dig.  i  100.*r 

B.  Mabteb  and  Servant  ^  211*)— Asstncp- 
TioN  or  Risk— Place  Not  Under  Serv- 
ant's Cohtbol. 

Plaintiff,  a  minor,  did  not  assume  the  risk 
at  dangers  in  his  place  of  work  resultlog  from 
the  condition  of  adjacent  workings  not  under 
hii  control,  nor  mbject  to  his  Inspection. 

[Bd.  Not«^— For  otber  casei,  see  Master  and 
Servant^  CenL  Dig.  I  6S7;  Doe.  ZHg.  |  211.*] 

6.  MABTBa  AND  SBBTAHT  ft  217*>— AsAulCP- 

noN  or  Risk— Danqerous  Fiacb— Mines. 
The  rule  that,  where  during  the  work  con- 
ditions are  constantly  changing,  a  servant, 
knowing  of  such  change,  accepts  the  risks  or- 
dinarily incident  thereto,  has  no  application  to 
a  settling  of  the  roof  in  an  adjoining  chute,  of 
which  plaintiff  at  work  in  an  adjacent  space 
had  no  knowledge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  GentDlg,  U  C74-600 ;  Dec.Dig.  1 217.*] 

7.  Master  ai*d  Servant  ^  289*)— Contbibu- 
tobt  Neolioencb— Puces  foa  Work. 

Where  there  was  no  evidence  except  the 
fiUling  of  a  roof  that  the  injur;  therefrom  to 
pUlnnff  was  caused  by  the  insecure  placing  of 
the  props  thereto,  and  the  cause  of  its  fall  was 
a  question  for  the  jury,  contributoir  D(^ligence 
as  a  matter  of  law  was  not  established. 

[Ed.  Note.— For  otiier  cases,  see  Master  and 
Servant;  Gent  Dig.  H  1089-1132;  Dec.  Dig.  { 
289.«] 

8.  Master  and  Sebvant  (9  811*)— Liabilitt 
or  Servant— Fellow  Servants. 

A  mine  foreman  having  the  direct  supervi- 
sion of  the  mine,  who  knew  of  the  dangerous 
condition  of  a  chnte,  took  no  steps  to  remedy 
It.  and  foiled  to  warn  plaintiff,  working  in  an 
adjacent  space,  of  its  existence,  was  guilty  of 
personal  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1236;  Dec.  Dig.  {  811.*] 

9.  Master  and  Servant  ({  254*)  —  Action 
vor  Injuries— Parties. 

The  iwgligence  of  a  mine  foreman  was  the 
negligence  of  the  mining  company,  and  be  and 
the  company  were  liable  as  joint  tort-feasors 
who  might  be  joined  as  defendanta  In  Uie  same 
action.  • 

[Ed,  Note.— rFor  other  cases,  see  Master  and 
Servant.  CenL  Dig.  8  808;  Dec.  Dig.  S  254.*] 


10.  Master  and  Sebvant  (!  811*>— Lxaku- 
TT  or  Servant— Fellow  Servant. 

Where  the  general  superintendent  of  a 
mine  was  not  shown  to  have  a  duty  of  persottsl 
inspection  of  the  ondergroand  workings  or  to 
have  had  actual  knowledge,  or  knowledge  on  in- 
formation, as  to  its  unsafe  condition,  he  wu 
not  liable  to  a  minor  Injured  thereby. 

[E:d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig-  I  ISSeTDec.  Dig.  {  8U.*] 

IL  Damages  (f  132*)— Excessivb  Dahaoes 
— Pbbsohax.  Injuries. 

A  verdict  of  fl8,000  to  plaintiff,  a  strong, 
well  man  of  29  years  of  age,  capable  of  earning 
$4  a  day  as  a  coal  miner,  for  luories  tendering 
him  a  cripple  for  life,  witb  Us  left  leg  atro- 

[ihied,  and  almost  completely  paralysed  with 
ittle  control  of  hie  arinary  organs,  and  soffer- 
ing  constant  ^Un,  with  little  hcHpe  of  racovwy, 
and  able  to  «am  pnuittcaUj  notUaCt  was  not 
ezcesaiva. 

[Ed.  Note.— For  other  cases,  see  DunweSi 
Cent  Dig.  il  372-385,  896;  Dee.  Dig.  f 

Department  2.  Appeal  from  Superior  Court, 
King  Oonntjr ;  Wilson  B.  Gajr,  Judge. 

Action  bj  Bdmond  Oennanx  against  the 
Northwestern  Improvement  Company,  Wil- 
liam Lawrence,  and  T.  T.  Edwards.  Judg- 
ment for  plainUit  against  defendants  Jointly, 
and  tbey  an>eaL  Affirmed  as  to  defendanta 
NoTtbwestem  Improvement  Company  and 
WUllam  Lawrence  and  reversed,  with  direc- 
tions to  dismiss  as  to  defendant  Edwards. 

O.  H.  Winders,  ^of  Seattle,  for  appeUants. 
Vanderveer  A  CummlngH,  ot  Seattle^  for  le- 
epondent 

ELLIS,  J.  This  ts  an  appeal  from  a  Judg- 
ment entered  upon  a  verdict  against  the  ap- 
pellants Jointly  in  favor  of  respondent  for 
$18,000  damages  for  personal  injuries  sus- 
tained by  the  respondent  while  employed  by 
the  appellant  Northwestern  Improvement 
Company  as  a  miner  In  one  of  Its  coal  mines 
at  Ravensdale,  Wash.  The  appellants  Law- 
rence and  Edwards  were,  respectively,  mine 
foreman  and  general  mine  superintendent 
The  careful  and  dispassionate  manner  Id 
which  the  case  was  tried  by  counsel  on  both 
Bides  renders  an  inherently  complicated  situ- 
ation comparatively  easy  of  statement  In 
the  mine  in  question  the  coal  lies  in  a  vein 
about  six  feet  thick,  tilted  In  an  upward 
pitch  of  about  30  degrees.  The  mine  Is  en- 
tered  by  a  slope  sunk  on  the  vein  from  which, 
at  the  various  levels,  counters  and  gangways 
are  run  at  right  angles.  From  these  coun- 
ters and  gangways  chutes  about  10  feet  wide 
are  drifted  upward,  dividing  the  vein  at  In- 
tervals of  30  to  50  feet  These  chutes  are 
connected  at  Intervals  of  about  SO  feet  by 
passages  for  ventilation  called  cross-cuts. 
The  miners  worked  In  pairs,  each  pair  dig- 
ging a  chute  and  the  adjacent  half  of  the 
cross-cuts  to  the  chutes  on  either  side.  The 
coal  in  the  vein  la  .thus  blocked  into  Irregu- 
lar segments  called  pillars,  extending  from 
the  gangway  upward  to  the  end  of  the  vein 
or  working.  These  pUlars  contain  about  75 
per  cent  of  the  coal  In  the  vein,  and  the 
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work  M  fhr  li  largely  preUmlnary  to  tbe 
mining  of  the  coal  bo  blo<Aced.  Sbeet  lion 
tnmglu  or  cbntea  are  laid  In  the  chute  to 
expedite  the  numing  of  the  coal  down  the 
bi6ilne  to  tlM  gangwi^  where  it  la  taken  from 
the  mine  In  carsl  In  mining  the  pillars  the 
work  progreBWs  from  tbe  upper  end  of  the 
dnites  toward  the  gangway.  Spinning  on 
Uie  right-hand  side  of  the  chnte  which  they 


dangera  foond  on  sndt  in^peeUon.  Ete  also 
testified  that  in  entering  the  mine  tlie  mm 
would  pass  him,  and  he  cnstomaiUy  warned 
them  personaUy  of  any  dang»s  found  from 
caving  or  bad  roofo.  The  following  Is  a  re- 
dnced  reproduction  ct  a  plat  in  evidence, 
showing  the  relative  location  of  chutes, 
cross-cuts,  and  jdllaxs  in  that  portion  of  the 
mine  whm  the  accident  occurred. 


have  driven  the  miners  take  successive  slices 
off  the  upper  comer  of  tbe  last  pillar  but 
one,  so  that  the  coal  in  the  pillar  above  will 
have  better  access  to  the  chute.  When  the 
top  pillar  has  t>een  mined,  the  miners  drop 
down  to  the  third  pillar  from  the  top,  again 
take  off  tbe  upper  corner  to  facilitate  the 
mining  of  the  second  pillar,  repeating  this 
process  till  the  gangway  is  reached,  when 
that  section  of  the  vein  Is  completed.  As 
the  work  progresses  both  In  chutes  and  pU- 
lars,  prope  are  set  as  may  be  necessary  to 
sustain  tbe  roof,  the  company  famishing  the 
timbers  and  the  miners  setting  them.  By  the 
system  pursued  tn  this  mine,  each  pair  of 
miners  was  held  responsible  for  the  safety  of 
the  immediate  place  of  work  to  the  extent  of 
looking  to  the  condition  of  their  own  roof, 
timbering,- and  snpportlDg  It  These  miners, 
however,  had  nothing  to  do  with  the  adja- 
cent workings;  the  evidence  clearly  show- 
ing that  they  were  not  even  allowed  to  en- 
ter and  Inspect  them  without  special  dlrec- 
tlon  from  the  management,  except  possibly 
In  removing  from  the  pillar  the  last  slice 
of  coal  next  tbe  adjacent  chute.  This  coal, 
however,  was  always  removed  from  the  oth- 
er side.  All  of  the  work  was  done  under  the 
aupervlalon  of  the  mine  foreman.  There 
was  also  a  fire  boss,  whose  duty  it  was  to 
go  through  the  mine  every  morning  before 
work  commenced  and  Inspect  for  gas,  bad 
roof,  and  other  dangers  to  the  mea.  It  was 
his  duty  to  post  on  a  bulletin  board  at  the 
entrance  to  tbe  mine,  so  that  the  miners 
might  see  It  as  they  -entered,  notice  <tf  any 
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Chute  27  was  driven  by  the  respondent 
and  his  partner,  as  were  also  tbe  crossKmts 
on  either  side  one-half  the  distance  to  the 
next  chute.  The  adjacent  chutes  and  other 
half  of  the  cross-cats  were  driven  by  other 
pairs  of  miners  working  independratly  of  re- 
spondent and  his  iiartner.  The  men  tn  chute 
26  had  mined  the  coal  from  the  eighth  or  up- 
permost pillar  to  the  right  of  that  chute,  and 
were  then  working  a  short  distance  bUow. 
The  respondent  and  &ls  working  mate  had 
sliced  off  diagonally  a  large  part  of  tbe  sev- 
enth pillar  at  the  right  of  chute  27,  and  had 
mined  nearly  all  of  the  eighth  pillar,  leaving 
a  stump  of  coal  on  the  margin  of  chnte  26 
and  above  cross-cut  8,  about  four  or  five  feet 
thick  at  the  lower  end,  gradually  widening  to 
ten  or  twelve  feet  in  thlclcness  at  the  upper 
end.  Immediately  above  cross-cnt  8  they 
had  removed  the  coal,  from  this  stump 
through  to  chute  26  to  a  distance  of  about 
four  feet  above  tbe  cross-cut  Tbe  shaded 
portion  of  the  plat  indicates  the  unmined 
coal  In  the  seventh  and  eighth  pillars.  At 
the  time  of  the  accident  tbe  respondent's 
partner  was  setting  a  drill  post  at  a  point  on 
the  left  side  of  tbe  stump  of  coal,  about  tm 
feet  up  from  the  lower  end,  at  the  place  In- 
dicated by  a  single  dot  The  respondmt  was 
between  two  posts  or  props  at  the  foot  of 
the  stamp,  as  Indicated  by  the  other  two 
dots.  He  was  facing  the  coal  in  a  bent 
p(H3tare,  clearing  the  door  to  place  sheet  Iron 
upon  whldi  to  run  the  coal  to  chute  27.  He 
testlfled  that  while  so  engaged  he  heard  a 
sound  as  of  aom^liiag  falling  to  his  right. 
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and  apiMireutly  In  chate  26  above  the  ctoea- 
cat;  and  immediately  thereafter  was  knock- 
ed eeaseless.  His  partner  testified  that  he 
beard  a  sound  as  of  something  falling  In 
chnte  26  on  the  opposite  ^de  of  the  stomp 
of  coal  from  where  he  was  working,  causing 
a  Jar  bo  violent  as  to  shake  the  body  of  coal 
and  cause  pieces  to  fall  therefrom  on  his 
side ;  that  he  at  once  went  to  the  respond- 
ent, and  found  him  almost  covered  by  rocks 
and  debris,  with  a  large  rock  on  bis.  legs, 
which  he  rolled  ofF;  that  one  of  the  props 
was  down,  and  there  was  a  hole  in  the  roof 
immediately  above  respondent,  about  a  foot 
or  eighteen  inches  dieep,  and  three,  four,  or 
possibly  five  feet  square,  from  which  some  of 
the  roof  liad  fallen;  that  while  he  was  ex- 
tricating the  respondent  some  rodfs  rolled 
down  from  above  in  chute  26  and  onto  re- 
c^ndent'a  t^ace  of  work.  After  the  acci- 
dent there  were  ab6ut  two  car  loads,  or  over 
four  tons,  of  rocks  and  debris  lying  In  chute 
26  opposite  the  eighth  cross-cut  and  extend- 
ing over  Into  the  cross-cut  and  onto  respond- 
ent's place  of  work.  There  was  no  evidence 
of  a  fall  of  roof  in  (^ute  26  over  this  pile. 
The-  undisputed  evidence  showa  tliat  all  of 
tlila  rock  could  not  have  come  from  the  re- 
spondent's own  roof,  as  the  hole  there  was 
not  large  enough  to  have  furnished  It  The 
prop  which  was  down  bad  stood  within  less 
than  three  feet  of  the  line  of  chute  26,  and 
it  is  respondent's  contention  that  it  was 
knocked  down  by  stones  rolling  from  a  fall 
of  roof  a  short  distance  up  26  down  the  in- 
cline, and  deflected  by  posts  or  other  rocks 
into  the  respondent's  workings.  The  mine  was 
In  absolute  darkness  but  for  the  oil  lamps 
worn  upon  the  miners*  caps,  whldi,  the  evi- 
dence shows,  threw  a  light  but  for  a  dis- 
tance of  six  or  seven  feet 

[1;2]  The  negligence  charged  In  the  com- 
plaint Is  that  rockfi  fell  from  the  roof  of 
chute  26  above  cross-cut  8  as  a  result  of  the 
careless  and  negligent  condition  in  which 
it  was  left,  and  rolled  with  the  pitch  across 
the  re^ndent's  w'orkings,  tnjurhig  him; 
that  the  place  was  under  the  snpervision  and 
control  of  the  appellants  lawrence  and  Ed- 
wards, who  knew  of  the  danger,  bat  failed  to 
warn  the  respondent  of  it.  The  answer  de- 
nied the  allegation  of  n^ligence,  and  set  up, 
QS  affirmative  defenses,  assumption  of  risk, 
contributory  negllgoice,  and  negligoice  of 
fellow  servants.  At  appropriate  stages  of 
the  trial  motions  were  made  for  nonsuit  as 
to  each  of  the  defendants  for  judgment  not- 
withstanding the  verdict  as  to  each  defend- 
ant, and  for  a  new  trial  as  to  each.  The 
overruling  of  these  motions  are  assigned  as 
errors. 

It  Is  first  contended  that  there  was  no 
proof  of  negligence.  It  U,  of  course,  con- 
ceded that  the  respondent  was  injured  by  a 
fall  of  rock ;  but  the  appellants  contend  tliat 
there  was  no  evidence  that  It  came  from 
chute  26.  Stress  is  laid  upon  the  respond- 
ent's teetimony  that  It  all  happened  In  the 


"clap  of  a  band/*  and  that  of  his  paitMt 
tliat  it  haiH>«ied  in  the  "flash  of  an  «7&" 
They  did  assent  to  questions  so  worded  on 
cross-examination,  but  this  was  manifest  hy- 
perbole. The  men  were  foreigners,  express- 
lug  themselves  with  some  difficulty,  and 
from  their  whole  testimony  it  is  plain  they 
merely  meant  that  the  catastrophe  covered 
but  a  short  Interval  of  time.  The  respondoit 
testified  that  he  heard  the  noise  in  chute  26, 
and  thought  the  rock  came  from  there.  Tbia, 
together  with  the  undisputed  fact  that  upon 
and  near  the  respondent's  place  of  work  Im- 
mediately after  the  acddoLt  w^  some  four 
tons  of  rocks  whidi  no  (me  testified  were 
there  before,  and  his  partner's  testimony 
that  there  was  a  sound  and  Jar  as  of  a  fall 
in  chute  26  sufficient  to  shake  the  stump  of 
coal  from  6  to  10  feet  thick,  was  certainly 
persuasive  evidence  that  rocks  coming  from 
a  fall  in  26  rolled  upon  the  respondent's 
place  of  work,  knocked  out  the  prop,  and 
caused  whatever  fall  thera  waa  from  his 
own  roof.  The  evidence  is  conclusive  that 
rocks  had  before  been  falling  in  the  upp^  voA 
of  26,  that  a  "sqneeie"  or  settling  of  tHe  roof 
there  had  already  set"  in,  ajid  tliat  the  fire 
boss  and  Lawrence,  the  mine  foreman,  knew 
of  this  condition.  Their  knowledge  wbs.  no- 
tice to  the  company.  It  is  urged  tb^t  wha« 
the  ro(^  causing  the  injury  came  from  was 
a  matter  of  mere  conjecture.  It  was  no 
more  conjectural  than  any  other  tact'  de- 
pending upon  circumstantial  evidmce.  They 
could  have  come  but  from  one  of  two  places, 
either  from  <Aute  26  ot  from  respondent's 
own  roof;  and  the  positive  evidence  as  to 
the  Bonnd  of  a  felt  tn  26  immediately  prior 
to  the  accident  and  of  large  masses  of  rock 
upon  and  near  respondent's  place  which 
could  only  have  come  from  26,  and  that  other 
rocks  rolled  down  from  26  onto  respondentia 
place  of  work  wblle  his  partner  was  remov- 
ing him,  was  evidence  which,  considering  the 
admitted  bad  condition  of  chute  26  above 
cross-cat  8,  was  sufficient  to  take  the  ease  tb 
the  Jury  upon  this  question. 

[$]  It  was  admitted  that  rec^nd^t  and 
his  partner  were  expected  to  work  r^t  up 
to  the  line  of  chute  26,  which  cfante  they 
were  not  supposed  to  enter  or  inspect  It 
was  therefore  the  appellant's  duty  to  In- 
spect  and  keep  that  adjacent  space  In  sodi 
condition  as  not  to  cause  injury  to  these 
men.  McKenzle  v.  North  Coast  Colliery  Co., 
55  Wash.  495,  104  Pac.  801,  28  L.  R.  A.  (N. 
S.)  1244.  This  duty  was  not  at  an  end  when 
the  ndners  in  26  had  finished  tbwe.  ^e 
duty  continued  so  long  as  an  unsafe  condi- 
tion in  26  would  be  an  unnecessary  menace 
to  men  In  adjacent  workings. 

[4]  The  duty  to  inspect  and  keep  safft  or 
to  warn  these  men  of  the  danger  that  tb^ 
might  take  steps  to  protect  themselves  was 
a  continuing  duty  of  the  master.  No  warn- 
ing of  any  kind  was  given.  The  qoestion  of 
fellow  E^ryant  is  not  Involved.  Shannon  v. 
Consolidatedi  etc..  Min.  Co..  24  Wash.  U9v  64 
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Fac.  168;  McKenzle  t.  North  Coast  Colliery 
Go^  mapni  Uren  v.  Golden  Tuimel  Mln.  Co., 
24W^8h.  261,64  Pac.174;  McMillan  t.  North 
Star  Mln.  Co..  32  Wash.  679,  73  Pac.  685,  98 
Am.  St  Rep.  90S;  Costa  t.  Pacific  Coast 
Ga.  26  Wash.  138,  66  Pac.  898.  The  fire  boas 
bad  Inspected  the  mine  on  the  morning  in 
question,  knew  of  the  dahgerous  condition  of 
chute  26,  but  neither  warned  these  taien  who 
were  working  right  up  to  its  margin,  nor 
posted  any  notice  of  danger  upon  the  bulle- 
tin board.  Lawrence,  the  pit- hoes  or  mine 
foreman,  had  gone  through  the  mine,  knew 
of  the  dangerous  condition  of  chute  26,  knew 
that  a  squeeze  had  there  set  in^  but  neither 
warned  those  men  nor  took  any  step  to  rem- 
edy the  conditions.  The  evidence  was  uncon- 
tradicted that  It  was  his  doty  to  saperrlse 
the  workings,  and  to  see  that  the  methods 
employed  by  the  men  were  safe.  The  re- 
spondent testified  that  no  one  ever  warned 
him  of  this  danger,  and  there  is  no  evidence 
that  any  one  ever  did  warn  him  or  that  he 
knew  of  it. 

[i]  He  did  not  assume  ttie  risk  ot  dangers 
in  his  place  of  work  resulting  from  the  con- 
dition of  adjacent  workings,  not  under  his 
control  nor  subject  to  fala  inspection.  This 
case  tails  directly  within  the  rule  announced 
In  HcKenate  t.  Nwth  Coast  OoUleiy  Ca,  an- 
IHnu 

[<]  AppeUants  cite  many  cases  holding 
that  where,  in  the  operations  of  the  work, 
conditlonB  are  constantly  changing  and  the 
employ^  knows  it,  he  accepts  such  risks  as 
are  ordinarily  Incident  to  such  operations. 
Cully  V.  Northern  Pacific  Ry."  Co.,  35  Wash. 
246^  77  Pac.  202.  That  rule  has  no  applica- 
tion here  The  changed  conditions  in  chute 
26  were  not  due  to  work  then  In  progress. 
It  WSB  due  to  a  squeeze  of  which  the  appel- 
lant bad  knowledge  but  of  which  the  re- 
spondttit  had  neither  knowledge  nor  warn- 
ing. 

[7]  The  respondent  was  not  guilty  of  con- 
tributory n^llgence,  unless  the  Injury  was 
caused  by  the  insecure  placing  of  the  prop 
to  bis  own  roof  which  fell,  and  of  this  there 
was  no  evidence  except  that  It  fell.  What 
caused  It  to  fall  was,  as  we  have  seen,  un- 
der the  evidence  a  qoMtlon  for  the  jury. 
Ctmtributory  negUgaice  as  a  matter  of  law- 
was  not  established. 

[I]  The  evidence  which  we  have  discussed 
makes  It  plain  that  the  appellant  Lawrence 
was  gollty  of  personal  negUg^ice.  He  had 
tbe  direct  rapervislon  of  this  mlna  He  knew 
<^  the  dangerous  conditions,  took  no  steps  to 
remedy  then,  and  failed  to  warn  the  re- 
spondent of  their  existence. 

[I]  His  negligence  was  that  of  the  com- 
pany. He  and  the  company  were  liable  as 
Joint  tort-feasors,  and  may  be  Joined  as  de- 
fendants In  the  same  action.  Shear.  &  Red. 
on  Neg.  (5th  Bd.)  I  122;  Howe  v.  Northern 
Pacific  Ry.  Co.,  30  Wash.  S69,  70  Fac.  1100^ 
09  U  B.  A.  949;  MeHugh  t.  Northern  Pa- 


cific tty.  Co.,  82  Wash.  80,  72  Fac.  4S0;  Mor- 
rison V.  Northern  Padflc  Br.  Oo^  84  Wash. 

70,  74  Pac.  1064. 

[10]  As  to  the  appellant  Edwards,  the  evi- 
dence presepts  a  dtfterent  aspect.  He  was 
general  superintendent,  not  alone  of  this  mine, 
but  of  all  of  the  company's  mines  in  that 
locality.  While  he  had  a  general  supervi- 
sion, there  was  no  evidence  showing  a  duty 
of  personal  inspection  of  tbe  underground 
workings  on  his  part  There  was  no  evi- 
dence that  he  had  actual  knowledge  of  the 
condition  of  chute  26,  or  that  either  tbe  fire 
boss  or  mine  foreman  had  reported  .these 
conditions  to  him.  As  to  him  the  action 
should  have  been  dismissed. 

Several  assignments  of  error  were  based 
upon  the  court's  Instructions.  We  have  read 
these  instructions  with  care,  and  find  that, 
as  a  whole,  they  correctly  presented  the  law 
as  applied  to  .the  evidence.  We  find  no  prej- 
udicial error  In  the  Instrnctions. 

[11]  rinally,  it  Is  contended  that  the  ver- 
dict was  excessive.  At  the  time  of  the  ln< 
Jury  the  respondent  was  a  strong,  well  man, 
29  years  old.  He  Is  now  by  reason  of  the 
accident  a  cripple  for  life.  He  was  capable 
of  earning  as  a  coal  miner  an  average  of  |4 
a  day.  He  can  now  earn  practically  noth- 
ing. His  left  leg  Is  atrophied,  and  almost 
completely  paral^ed.  He  has  little  control 
of  his  urinary  organs,  and  suffers  constant 
pain.  There  Is  little  hope  of  relief  from  any 
of  these  conditions  so  long  as  he  lives.  While 
the  verdict  seems  large,  we  cannot  say,  In 
view  of  the  respondent's  helpless  and  hope- 
less condition,  that  It  Is  unreasonable.  Mc- 
Kenzle  v.  North  Coast  Colliery  Co.,  supra; 
Murphy  V.  Pacific  Telephone  ft  Tel.  Co.,  68 
Wash.  648,  124  Paa  114. 

Tbe  judgment  Is  affirmed  as  to  the  appel- 
lants Northwestern  Improvement  Company 
and  William  Lawrence.  It  U  reversed,  with 
directions  to  dismiss  as  to  the  appellant  Bd' 
wards,  who  Is  entitled  to  bis  costs. 

MOUNT,  MAIN,  MORRIS,  and  FULLKR- 
TON,  JJ.t  concur. 

(TS  Wasb.  420) 

STATU  V.  OHERRT  POINT  FISH  Oa 
SAMB  T.  GABLISLB  FISH  GO. 

(Supreme  Court  of  WashiDgton.  March  11, 
1918.™ 

1.  Chiuinax.  Law  <|  11B9*)— Appeal— Ri- 

VIEW. 

Where  there  Is  substantial  evidence  to  sus- 
tain a  conviction,  it  will  not  be  set  aside  on 
appeal,  because  the  evidence  appears  to  the 
Supreme  Court  to  preponderate  m  favor  of  the 
defendants. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
lAw,  Cent  Dig.  H  8074-306B;  Dee.  Dig.  | 
1159.  •] 

2.  Fish  A  18*)  —  Fishing  —  Biaux.aTioN — 
Statutbs— Violation— IHTXRT. 

In  a  prosecution  for  violating  Rem.  ft  Bal. 
Code,  I  5186,  requiring  all  fisb  traps,  weirs, 
etc.,  to  be  cloeed,  by  an  apron  placed  acrosa 
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Uie  oitraace  to  the  heart  of  the  trap  or  net, 
between  4  o'clock  p.  m.  on  Friday  and  4  o'clock 
a.  m.  on  Stmdaj  ot  each  week,  and  making  a 
violation  thereof  a  misdemeanor  panisbable  by 
a  fine  or  imprisonment,  it  ia  not  necessary  that 
the  state  prove  a  specific  intent  to  violate  the 
act;  it  being  sufficient  that  the  fact  showed 
the  omission  to  close  their  traps  in  the  man- 
ner prescribed  by  the  act 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  H  22-24;  Dec.  Dig.  §  13.*] 

3.  Fish  (i  15*)— Taking  bt  Tbaps— Rbguu- 

TION— •'TADI!'*  —  "EfTBOTUALLT  PBETKNT- 
INO." 

Rem.  ft  Bal.  Code,  |  5186,  requires  all 
fish  traps,  in  any  of  the  open  waters  of  Puget 
Sound,  to  be  closed  between  4  o'clock  p.  m. 
Friday  and  4  o'clock  a,  m.  Sunday  of  each 
week  by  an  apron  placed  across  the  entrance 
to  the  heart  of  the  trap  fastened  by  rings  not 
more  than  four  feet  apart  on  a  taut  wire 
stretched  from  the  top  to  the  bottom  of  piles, 
so  as  to  effectually  prevent  any  salmon  from 
entering  the  heart  of  the  trap  or  net  Beld, 
that  the  word  "taut"  shoold  not  be  construed 
as  meaning  substantially  and  practically  tight, 
and  the  phrase  "effectually  preventing"  as 
meaning  snbstantially  and  practically  prevent- 
ing salmon  from  entering  the  net,  but  should 
be  construed  according  to  their  natural  and  ac- 
cepted meanings;  and  hence  an  instruction 
.that,  if  defendants  equipped  their  traps  with 
aprons  in  the  manner  prescribed,  they  would 
not  be  gnilty,  though  some  space  or  opening 
was  left  between  the  lead  and  the  apron  by 
reason  of  the  action  or  force  of  the  tide,  and 
tbat  some  fish  could  pass  into  the  trap  through 
such  space  or  opening,  was  as  favorable  to  de- 
fendants as  they  were  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Fish,  Gent 
Dig.  §S  27-30;  Dec.  Dig.  i  15.*] 

4.  Cbiuinal  I/Aw  (8  829*)— Tbiai^Rbqtjest 
TO  Ohabge— Instructions  Given. 

Kefusal  of  requests  to  charge  ia  not  error, 
where.  BO  far  as  they  were  material,  they  were 
included  In  the  instructions  given. 

IBd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  2011;  Dec.  Dig.  {  829.*j 

5.  Criminal    Law    (S  834*)— Request  to 
Chabo£— ItANaaAQB  OF  Instruction. 

It  is  not  error  to  refuse  to  charge  in  the 
language  and  form  requested,  thongh  both  be 
nnobjectionable ;  the  court  being  aothorlzed  to 
instruct  in  its  own  language.. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  2013,  2014;  Dec.  Dig.  § 
834.*] 

6.  Fish  ({  15*)— Fish  Tbaph— Keoulation— 

Ev  I DENCK— RSBUTTAX. 

Where,  in  a  prosecutiqn  for  violating  Rem. 
&  BaL  Code,  |  5186,  requiring  all  fish  traps  in 
the  open  waters  of  Pnget  Sonnd  to  be  closed 
with  an  apron  between  certain  hours,  defend- 
ants introduced  evidence  that  the  opening  found 
in  the  aprons  to  their  traps  during  the  prohib- 
ited hours  was  the  inevitable  result  of  the  plan 
on  which  the  traps  were  constructed  to  comply 
with  the  statute,  and  not  to  faulty  construc- 
tion, evidence  that  similar  traps  in  the  same 
waters,  constructed  on  the  same  olan,  effectual- 
ly prevented  the  entrance  of  salmon  into  the 
heart  of  such  traps,  when'  the  aprons  thereto 
were  closed,  was  admissible  In  rebuttal. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  H  27-30;  Dec.  Dig.  §  15.*] 

7.  Chiminai,  Law  (j  369*)— Evidence— Rel- 
evancy. 

In  a  prosecution  for  violating  Rem,  & 
Bal.  Code,  5  518B,  rcquirinji  fish  traps  In  the 
open  waters  of  Puget  Sound  to  be  closed  dur- 
ing certain  hours  of  each  wepk  by  an  apron 
from  the  mouth  of  the  trap  supported  by  ca- 


bles, evidence  that  the  wire  cables  supporting, 
the  aprons  on  one  of  defendants'  traps  were  ex- 
amined by  the  witness  a  week  previous  to  the 
time  specified  in.  the  information,  and  found  to 
be  in  a  slack  condition,  and  not  drawn  as  tight 
as  they  reasonably  could  have  been,  was  ad- 
missible to  show  their  condition  at  the  time 
specified,  and  was  not  ohjectioBabla  as  tending 
to  prove  a  distinct  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  822-^7%<  DlC-  f  869.*] 

Mount,  J.,  dissenting. 

De^axtmaxt  2.  Appeal  from  Svpoloc 
Court,  Whatcom  Conn^;  Jolm  A.  Kdlogg, 
Judge. 

The  Cherry  Point  Flab  Company  and  the 
Carlisle  Fish  Companr  were  convicted  of 
violating  Run.  <fc  Bal.  Code,  1  6180,  reqnlriitt 
all  fi^  traps  to  be  closed  between  4  o*cloek 
p.  m.  Friday  and  4  o'clock  a.  m.  Sunday  ta 
each  week,  and  tbey  appeal.  AfBrmed. 

Charles  A.  Satber,  of  Belllngliani,  and 
Kerr  &  McCord,  of  Seattle,  for  app^lants. 
Frank  W.  Blxby  and  H.  C.  Thompson,  both 
of  Belliugham,  for  the  State. 

FULLERTON,  J.  The  statute  regulating 
salmon  fishing  In  the  waters  of  Puget  Sound 
in  the  state  of  Washington,  among  otba 
things,  provides  that:  "It  shall  be  unlawful 
*  *  *  to  take  or  fish  for  salmon  with 
pound  nets,  flsb  traps,  weirs,  or  flsh  wheels, 
or  other  fixed  appliances,  •  •  •  in  any 
of  the  open  watet^  of  Puget  Sound,  between 
the  hours  of  4  o'clock  p.  m.,  Friday,  and  4 
o'clock  a.  m.,  Sunday,  of  each  week  of  each 
year.  •  •  •  That  between  4  o'clo(dL  p. 
m.,  Friday,  and  4  o'clock  a.  Sunday,  <^ 
each  week  of  each  year,  as  above  provided, 
all  pound  nets  or  fish  traps  operated  within 
the  waters  of  Puget  Sound  shall  be  closed 
by  an  apron  placed  across  the  entrance  to 
the  heart  of  the  trap  or  pound  net,  which 
apron  shall  extend  from  above  the  surface 
of  the  water  to  the  bottom  of  the  sound  at 
the  place  where  the  trap  is  maintained  and 
be  connected  securely  to  the  piles  on  elthw 
side  of  the  entrance  to  the  heart  of  such 
trap  or  pound  net,  fastened  by  rings  not 
more  than  foi;r  feet  apart  on  a  taut  wire 
stretched  from  top  to  bottom  of  piles  so  as 
to  effectually  prevent  any  salm<m  from 
tering  the  heart  of  such  trap  or  pound  net 
'Any  person  violating  any  of  the  proYlstons 
of  this  section,  whether  or  not  such  a  viola- 
tion is  otherwise  specifically  declared  to  be  a 
misdemeanor,  either  by  neglecting  to  ob* 
serve  the  requirements  of  this  section,  or  by 
violating  any  of  the  requirements  thereof 
shall  be  deemed  gnilty  of  a  misdemeanor,  and 
shall  upon  conviction  thereof  In  each  and 
every  offense  be  subject  to  a  fine  of  not  less 
than  two  hundred  and  fifty  dollars  ($250) 
nor  more  than  one  thousand  dollars  ($1,000). 
or  by  Imprisonment  In  the  county  jail  not 
less  than  twenty-five  days  nor  more  than  one 
year,  or  by  both  such  fine  and  imprison- 
ment"   Rem.  &  Bal.  Code,  {  5186. 


•For  other  cases  sea  same  topic  and  section  NUMBER  In  Dec  Dig.  4  Am.  Dig.  K^-Ne.  Barias  A  Rmp't  Iii4asM 
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On  September  29,  1911,  the  prosecuting  at- 
torney of  Whatcom  county  filed  separate 
Informations  against  the  appellant  corpora- 
tions, the  Cherry  Point  Fish  Company  and 
the  Carlisle  Fish  Company,  charging  each  of 
them  with  maintaining  a  fish  trap  and  fldi- 
ing  for  salmon  between  the  hours  of  4  o'clo<dc 
p.  m.  on  Friday  August  11,  1011,  and  4 
o'clock  a.  m.  Sunday,  August  13,  1911.  The 
informations  were  similar  in  form;  the  spe- 
cific charge  in  each  of  them  being  that  the 
defendant  had  maintained  the  trap  by  "then 
and  there  unlawfully  and  willfully  neglect- 
ing to  close  the  entrance  to  the  heart  of  the 
said  fish  trap  *  *  *  by  then  and  there 
unlawfully  and  willfully  so  placing  the  apron 
at  the  opening  to  the  heart  of  said  trap  that 
space  was  left  on  the  side  next  to  the  lead 
for  the  free  entrance  of  salmon  fish,"  dur- 
ing the  hours  in  whldli  the  statute  required 
the  oi)eniug  to  the  heart  of  the  trap  to  be 
closed. 

The  defendants,  on  being  brought  Into 
court  to  answer  to  the  Informations,  demur- 
red thereto,  which  demurrers  the  trial  court 
overruled,  whereupon  they  entered  pleas  of 
not  guilty.  The  parties  thereupon  stipulated 
tliat  the  causes  should  be  consolidated  for 
trial  before  a  single  jury  as  one  cause,  ex- 
cept that  separate  verdicts  should  be  return- 
ed by  the  Jury  for  or  against  each  defendant 
An  order  of  consolidation  was  entered,  and 
the  cause  tried  before  a  single  Jury,  as  stipu- 
lated. The  Jury  returned  a  verdict  of  guilty 
against  each  of  the  defendants,  on  which  a 
Judgment  was  entered  imposing  upon  them 
a  fine  of  $250.  From  the  Judgment,  this  ap- 
peal is  prosecuted. 

[1]  The  appellants  first  assign  error  on 
the  ruling  of  the  court  denying  their  mo- 
tion for  a  directed  verdict.  It  is  not  con- 
tended  that  there  Is  not  competent  evi- 
dence In  the  record  tending  to  support  all 
of  the  material  allegations  of  the  informa- 
tion; but  it  is  thought  that  "an  examina- 
tion of  the  testimony,  both  the  plaintiff's 
witnesses  and  the  defendants'  witnesses,  will 
convince  the  court,  beyond  a  reasonable 
doubt,  that  there  was  no  opening  between 
the  apron  and  the  lead  on  the  Hood  side  of 
either  of  the  traps  in  question  at  the  times 
dalmed,"  such  as  is  alleged  In  the  informa- 
tion. In  response  to  the  appellants'  sugge»- 
tlon,  we  have  examined  the  evidence;  and, 
while  it  has  failed  to  convince  us,  beyond  a 
reasonable  doubt,  that  the  apron  effectually 
closed  the  hearts  of  the  traps  at  the  time  In 
question,  we  are  impressed  with  the  Idea 
that  the  Jury  could  well  have  found  with 
the  appellants  on  the  question.  Indeed,  we 
may  go  furthH*  and  say  that  the  evidence 
to  our  minds  preponderates  in  favor  of  their 
contention.  But,  nevertheless,  we  have  no 
legitimate  warrant  to  interfere  with  the 
verdicts.  There  is  In  the  record  the  positive 
evidence  of  three  witnesses  who  visited  the 
traps  on  the  day  in  question,  to  the  effect 


that  the  aprons  placed  over  the  openings  to 
the  hearts  of  the  tra^  did  not  effectually 
dose  them;  that  at  the  one  they  propelled 
their  rowboat  into  the  heart  of  the  trap  pass- 
ing through  an  opening  between  the  apron 
and  tile  lead,  and  found  flsh  in  considerable 
numbers  within  the  trap;  and  that  the  other 
was  in  a  ^mllar  condition,  although  the 
opening  between  the  lead  in  the  apron  was 
perhaps  not  quite  bo  wide.  Ther  testify  aleo 
to  the  general  conditions  sorronnding  the 
traps,  showing,  if  their  evidmce  is  to  be  be- 
lieved, a  clear  violation  of  the  statutes. 
This,  as  we  say,  relates  the  question  to  the 
jury,  and  renders  their  verdict  conolusive,  in 
so  far  as  this  court  la  concerned;  it  not  be- 
ing our  province  to  Interfere  with  a  verdict 
which  la  sustained  by  substantial  evidence. 
State  T.  Maldouado.  21  Wash.  653,  09  Pac. 
489;  State  v.  Goates,  22  Wash.  601,  01  Pac. 
726;  State  V.  Norrls,  27  Wash.  453,  67  Pac. 
983;  State  V.  Boiler,  30  Wash.  692,  71  Pac. 
718;  State  v.  Bailey,  31  Wash.  89,  71  Pac. 
715;  State  V.  Katon,  47  Wash.  1.  91  Pac.  250; 
State  V.  Clem,  49  Wash.  273,  94  Pac.  1079; 
State  V.  Gllluly.  50  Wash.  1,  96  Pac.  612. 

[2]  The  court  Instructed  the  Jury,  In  effect, 
that  a  specific  Intent  to  violate  or  evade  the 
statute  regulating  the  construction  and  main- 
tenance of  flsh  traps  was  not  necessary  to 
constitute  an  offense  under  the  statute;  but 
on  the  contrary,  if  they  found  J:hat  the  appel- 
lants were  guilty  of  the  acta  of  commission 
or  omission  charged  against  them  In  the  In- 
formations, they  could  be  found  guilty  of  the 
offense  charged  therein,  regardless  of  their 
purpose  or  Intent  in  committing  the  prohibit- 
ed acts.  The  appellante  assail  the  Instruc- 
tion for  a  number  of  reasons;  but  we  think 
It  correct  in  principle.  It  Is  not  here  denied, 
of  course,  that,  where  a  specific  Intent  Is  fe- 
quired  by  statute  to  constitute  an  offense, 
such  specific  intent  is  a  part  of  the  offense, 
and  must  be  allied  and  proven  before  a  con- 
viction can  be  had.  But  where  the  statute 
makes  it  an  offense  to  do  a  particular  thing, 
and,  like  the  one  before  us.  Is  silent  concern- 
ing the  Intent  with  which  the  thing  is  done, 
a  person  commita  the  offense  when  he  does 
the  forbidden  thing,  even  if  he  bad  no  evil 
or  wrongful  Intent  b^ond  that  which  Is  Im- 
plied from  the  doing  of  the  prohibited  act. 
This  principle  was  announced  by  us  in  tbe 
case  of  State  v.  Nicolls,  61  Wash.  142,  112 
Pac.  269,  Ann.  Cas.  1912B,  1088,  wherein  this 
language  was  used:  "Nor  does  the  lack  of 
Intent  excuse  the  offense.  While  It  Is  an 
axiom  of  the  law  that  there  can  be  no  crime 
without  criminal  Intent,  there  are  many  cas- 
es where  the  execution  and  enforcement  of 
tbe  law  demand  that  the  intent  be  implied; 
a  presumption  flowing  from  the  acts  of  the 
parties.  This  rule  has  been  generally,  al- 
though not  quite  universally,  applied  In  the 
enforcemeA  of  statutes  passed  In  aid  of  tbe 
police  power  of  the  state,  where  the  word 
'knowingly'  or  other  apt  words  are  not  eu- 
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ployed  to  Indicate  that  knowledge  is  an  es- 
sential element  of  tbe  crime  charged.  In  tbe 
statute  before  us,  no  qnallfylng  words  are 
employed.  One  who  sells,  gives,  or  barters 
Intoxicating  liquor  to  an  Indian  or  one  of 
mixed  blood  la  guilty.  The  fact  of  selling  be- 
ing established,  the  law  HUpplles  the  element 
of  intent."  There  are  cases  to  the  contrary ; 
but  we  think  the  great  weight  of  authority 
and  the  better  reason  supports  the  rule  as  we 
have  announced  It  State  v.  Henzell,  17  Ida- 
ho, 725.  107  Pac.  67.  27  L.  R.  A.  (N.  S.)  159 ; 
United  States  v.  Gallant  (D.  C.)  177  Fed.  281; 
State  V.  Zichfeld,  23  Nev.  304,  46  Pac.  802, 
34  L.  R.  A.  784,  62  Am.  St.  Rep.  800;  Com- 
monwealth V.  N.  T.  Cent  &  H.  R.  R.  R.  Co., 
202  Mass.  394.  88  N.  E.  764,  23  L.  R.  A.  (N. 
S.)  350,  132  Am.  St  Rep.  507,  16  Ann.  Cas. 
587;  Farmer  t.  People,  77  111.  322;  State  t. 
Volght,  90  N.  a  741;  State  t.  Goodenow,  65 
Me.  30. 

[8]  The  court,  further  Instructing  the  Jury, 
defined  the  meaning  of  the  words  "taut"  and 
"effectually,"  used  in  the  statute,  giving  to 
them  the  meaning  usually  accorded  the  words 
in  the  standard  dictionaries.  Tbe  appellants 
contend  that  the  text  of  the  act  of  tbe  L^- 
Islature,  from  wblch  the  words  are  taken, 
HhowB  that  the  legislature  did  not  use  the 
words  lo  their  formal  and  technfcal  sense, 
but  gave  to  them  a  more  liberal  meaning,  us- 
ing the  word  '*taut"  as  meaning  "substantial- 
ly and  practically  tight"  and  the  phrase  "ef- 
fectually preventing"  salmon  from  entering 
the  heart  of  the  trap  as  meaning  "substan- 
tially and  practically"  preventing  them  from 
80  entering.  But  without  following  the  ar- 
gument by  which  the  appellants  seek  to  Jus- 
tify the  contention,  we  tbink  it  not  tenable. 
We  find  nothing  in  the  text  of  the  act  that 
leads  us  to  believe  that  the  Legislature  In- 
tended to  use  the  words  in  question  in  oth- 
er than  their  natural  anu  accepted  meanings ; 
and  we  tliink  tbe  court  did  not  err  in  so  In- 
structing the  jury.  But  that  the  Jury  might 
not  be  misled  by  tbe  language  of  tbe  deflnl- 
tions  read  to  them,  this  further  Instruction 
was  given,  namely:  "Yon  are  instructed  that 
If  you  find  from  the  evidence  In  this  case 
that  tbe  defendants,  or  either  of  them,  used 
and  maintained,  in  the  construction  and  main- 
tenance of  the  aprons  across  the  entrance  to 
the  hearts  of  tbe  fish  traps  operated  by  them, 
the  appliances  required  by  the  law  of  this 
state,  which  I  have  hereinbefore  read  to  you, 
then  I  Instruct  you  that  the  use  and  maia- 
tenanoe  of  such  appliances,  if  it  complies 
with  the  method  and  manner  prescribed  by 
law,  smountB  to  a  compliance  with  the  law; 
and,  even  If  you  should  find  that  the  appli- 
ances provided  by  law  do  not  in  tact  effec- 
tually prevent  the  entrance  of  fish  Into  the 
heart  of  such  trap,  then  you  are  Instructed 
tbat  Bucta  defendant,  who  lias  complied  with 
the  law,  cannot  t>e  found  guilty  of  tbe  of- 
fense charged  In  tbe  Information.  And  you 
are  fnrtber  Instructed  tbat  if  you  find  from 


tbe  evidence  In  this  case  that  tbe  defendants, 
or  either  of  them,  Installed  and  maintained 
the  appliances  required  by  the  law  of  this 
state,  which  I  have  hereinbefore  read  to  you, 
and  that  the  wire  or  cable,  to  which  the 
apron  across  the  entrance  of  tbe  beart  ot 
tbe  trap  was  attached  by  rings  not  more  thaa 
four  feet  apart,  was  drawn  as  taut  or  tight 
as  it  could  reasonably  be  drawn,  consistent 
with  the  proper  manipulation  of  such  apron 
In  raising  and  lowering  the  same,  then  I  in- 
struct you  that  such  defendant  cannot  be 
found  guilty  of  the  offense  charged  in  the 
information  herein,  even  though  tbe  evidence 
may  show  that,  notwithstanding  the  com- 
pliance of  such  defendant  with  the  law  ot 
this  state,  some  space  or  opening  was  left 
between  the  lead  and  the  apron  by  reason  ot 
tbe  action  and  force  of  the  tide,  and  that 
some  fish  could  pass  into  the  heart  of  the 
trap  through  this  space  or  opening."  Clear- 
ly this  view  of  the  requirements  of  the  stat- 
ute is  as  favorable  to  .the  appellants  as  a 
proper  construction  of  the  same  warrants. 

Tbe  appellants  have  also  assigned  error  ou 
the  instruction  of  the  court  relating  to  the 
size  of  the  wire  cables  used  to  bold  the  apron 
In  place,  contending  that  there  was  no  evi- 
dence upon  which  to  base  such  an  instruction. 
But  we  find  there  was  evidence  touching 
this  question;  indeed,  a  part  of  the  cable 
itself  was  exhibited  to  the  Jury.  So  in  re- 
gard to  the  instructions  concerning  the  testi- 
mony of  the  expert  witnesses.  The  court 
therein  stated  nothlng'more  than  the  general 
rules  governing  the  weight  and  credibility 
to  be  given  to  such  evidence;  and  to  do  so  is 
not  to  charge  the  Jury  with  respect  to  mat- 
ters of  fact,  nor  to  commit  thereon,  within 
the  meaning  of  tbe  coDStltutlonal  InblU- 
tion. 

[4]  Tbe  assignments  of  error  based  on  the 
refusal  of  the  court  to  give  certain  requested 
instructions  need  no  separate  consideration. 

[i]  In  so  far  as  they  were  material,  they 
were  Included  in  the  instructions  given  by 
the  court,  and,  under  the  practice  In  this 
state,  it  la  not  error  to  refuse  to  instruct  in 
the  language  and  form  requested,  even  though 
both  be  unobjectionable ;  It  being  proper  un- 
der all  circumstances  for  the  court  to  Instruct 
In  Its  own  language. 

[0]  The  witnesses  Aiken,  Dakin,  and  Jones 
were  allowed  to  testify,  in  rebuttal,  that,  on 
the  day  they  visited  the  appellants*  traps, 
they  visited  traps  In  tbe  same  vicinity  be- 
longing to  another  flstalnff  company,  and  found 
that  the  aprons  thereon,  which  .were  con- 
structed in  tbe  same  manner  that  the  aprons 
on  tbe  appellants'  traps  were  constructed,  re- 
mained In  place  and  factually  closed-  the 
hearts  of  tbe  traps.  This  la  assigned  as  er- 
ror; but  we  think  it  proper  rebuttal  testi- 
mony. Tbe  appellants  bad  sou^t  to  show 
that  the  opening  found  In  the  aprons  to  their 
traps  was  tbe  Inevitable  result  of  tbe  plas 
upon  wblcb  ther  were  oonstmcted,  and  not 
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l»  tKfUtf  eumttueUon.  To  x«lnit.  this  testl*- 
JOMHir,  It  wu  conwettfnt  ftv  tbe  itate  tosbow 
that  slmllftr  traps  In  the  Bane  waten,  con- 
structed on  tha  um  plan^  effectually  pre- 
TBoted  the  entrance  of  salnum  into  tire  hearts 
of  mdi  tmpa  when  tlw  aprons  Uiueto  were 

ClOBOd. 

m  Finally  it  Is  oxged  tbat  tlie  court  enea 
In  permitting  a  witness  to  testify  that  the 
wire  cables  supporting  tbo  apnm  on  one  of 
the  tmpa  were  examined  by  him  a  weA  pre- 
TloDs  to  the  time  mentioned  In  tbe  Informsr 
Clan,  and  finmd  them  to  be  in  a  dack  condi- 
tion, and  not  drawn  as.  tteht  as  ther  <»tUd 
reasonably  have  beat  drawn.  It  la  urged 
In  this  court  that  this  was  to  admit  «videDoe 
a  separate  and  distinct  <^ense,  In  no  way 
connected  with  the  offense  of  which  the  ap- 
pellants are  accused,  and  hc|u»  erroneoua. 
Bot  the  appdlants.  mistake  the  efCect  of  the 
testbnony.  As  tending  to  sliow  the  condition 
at  the  cables  at  a  partlcolar  tlm^  it  is  com- 
petent to  show  th^  condition  a  reasonable 
time  befbre,  and  a  reasonable  time  a.tter,  the 
parUCDlaY  time;  the  admissibility  of  the 
evldenoe  depending  opon  the  remoteness  of 
SDCli.tlme;  Ttie  Ume  to  whtdi  the  witness 
was  permitted  to  testify  was  somewhat  re- 
mote from  the  tfmtf  Informations  alleged  the 
offwM  to  ha-n  been  committed;  bnt'we  do 
not  Uibak  It  ao  much  ao  as  to  maSet  Its  ad- 
misrton  reraslble  error. 

We  find  no  substantial  error  In  the  record, 
and  the  Judgment  anieoled  from  will  stand 
affirmed. 

MAIM.  ELLIS,  and  MORRia,.JJ^  concnr. 

MOUNT,  J.  (dissenting).  The  iflefendant 
did  not  attempt  to  take  flsb  within  the  pro* 
hUdted  tima  They  closed  their  traps  In 
good  faitli,  in  the  manner  provided, law. 
If  that  method  was  not  efCectlTe,  the  fault 
was  in  the  law.  The  trial  court  should  have 
directed  an  acqnlttaL  I  thertfore  dissent 


(IS  Wub.  384) 

KELLBr.  T.  SAKAI  et  aL 

(Bnprame  Gonit  of  Washington.   BCoreh  0, 

1913.) 

1.  JuDGUifT  (I  669*)— Openiho  on  Vaoat- 
IHO— Ofebation  and  Etfbct  or  Dbniae. 
After  judgment  for  plaintiff  by  defaolt,  de- 
fendant moved  to  vacate  it  for  lack  of  service. 
Tbe  motioa  was  denied  because  not  nipported 
by  an  afEdavit  of  merits,  and  a  second  motion 
■bade  for  the  same  relief!  presTimabl;  based  on 
an  affidavit  of  merits.  This  motion  was  denied 
(tt  die  noond  tliat  the  matter  had  theretofore 
been  adjudicated  against  defendant,  and  an  ap- 
peal from  the  order  of  denial  was  dismissed  for 
uflufficiencv  of  the  record.  Htld,  tbat  an  ac- 
tion to  vacate  the  jodgment  could  not  be  main- 
tained; the  order  denying  the  second  motion 
being  conclusive  that  the  validity  of  tbe  Judg- 
ment had  been  theretofore  adjudicated,  even 
Oongta  iMth  motions  were  erroneously  denied. 

[Ed.  Note.— For  otliar  case%  see  Judgment, 
Oent  Dig.  i  MS;  Dee;  ^gTl  Cf».*} 


2.  JunoMSBTT  d  Seft*>-OtBinna  oa-  Tmjlt-  . 
iNO— Opkbatioh  and  Bfpbct  or  DsniAL. 
4d  order  denying  a  motion  to  vacate  a 
judgment  is  a  Imr  to  any  sutiSeQaent  proceed- 
1^  either  by  motioa  or  actfon,  tx  ttie  same  re- . 

[Bid.  Note.— For  otlier  cases,  see  Judgment, 
Cent  Dig.  i  998 ;  Dec  Dig.  f  509.*] 

8.  JUDGKENT  <|  ISl*)— OPEKINa   OS  YaOAT- 
IKO— PUEADIHG. 

Where  a  petition  in  an'  action  to  vacate  a 
Judgment  recovered  by  S.  for  lack  of  servios 
alleged  that  S.  was  a  fictitious  character,  that 
plaintUf  did  not  know  any  such  person,  was 
not  Indebted  to  bim.  and  at  no  time  had  con- 
tractual relations  with  him,  the  force  of  such 
allegations  was  destroyed  by  an  allegation  tbat 
defendante  and  each  of  tlwa  were  residents  of 
K.  county. 

[Ed:  Note.— For  other  cases,  see  Jndgment 
Gent  Dig.  11  SS^2BS,  mPtaO',  DeoDig.  f 
161.^] 

4.  JunoKxirr  (|  718*)— Opkhuto  oa  VAQanao 
■i-OPKnATion  AND  Etfkct  or  Denial. 

A  claim  tbat  a  Judgment  creditor  was  a, 
fictitious  character,  that  defendant  was  not  in- 
cited to  iiim,  and  bad  no  contractual  rela- 
tions with  bim,  related  to  the  merits  of  tbe 
case  in  wliicb  the  Judgment  was  rendered,  and 
conld  nort  be  raised  in  another  action  after  tbe 
validity  of  the  Judgment  bad  been  adjudicated 
on  a  motion  to  vacate. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  «  1063,  1068,  ITOO.  1234-1237. 
1239,  1241,  fj47;  Dec  Dig.  |  718.*] 

5.  Apfkal  and  SteEOB  (I  076*)— BeOobi^ 
PBEBBNTAnoN  or  Obounds  or  Revibw. 

Whethw  a  motion  far  a  eliange  of  venue 
because  of  the  prejudice  of  the  triiU  judge  was 
improperly  denied  could  not  be  determined, 
where  tbe  record  on  appeal  contained  neither 
the  motion  nor  the  supporting  affidavit 

[Ed.  Note.— For  other  cases,  see  -Appeal  and' 
Error,  Cent  Dig.  S  2875;  Dec  Dig.  |  676.*! 

6.  AppbaIi  and  Ebbob  ^  913*)— Bboobi>— 
Pbesen^ation  or  Obouhdb  or  Rbview. 

It  could  not  be  presumed  that  a  motion 
for  a  cliange  of  v«iue  because  of  tlie  wrejudice 
<4  the  trial  Jndgs,  dated  befon  tbe  date  of  tha 
trial,  but  filed  after,  the  settlement  of  tha  state- 
ment of  facts  and  not  made  a  part  thereof,  was 
the  same  motioa  presented  before  the  trial,  tbe 
dedal  of  wliich  was  complained  of. 

[Ed.  Nota— For  other  cases,  sea  Appeal  and 
Error.  Cent  Dig.  1  3689 ;  Dec  Dig.  |  912.*] 

Departm»it  1.  Appeal  from  Superior 
Court,  King  Conn^;  King  Z^keman,  Judge.' 

Action  by  H.  G.  Eelley  against  Q.  T.  Sakal 
and  others.  Judgmoit  tot  defendants,  and 
plaintiff  appeals.  Affirmed. 

8e^  also,  127  Fac.  107. 

B.  B.  Brown  vaA  Thoa  B.  Bomer;  boUi  of 
Seattle^  for  appellant  Hamlin  &  M^er,  of 
Seattle^  for  respondents. 

PABKEB*  J.  Hie  idalntlir  commenced  thia 
action  to  procure  a  decree  setting  aside  a 
Judgment  rendered  against  bim  In  the  su- 
perior court  for  King  county,  upon  the 
ground  that  the  Judgment  was  rendered  with- 
out any  service  of  summons  upon  him.  The 
trial  court  denied  the  relief  prayed  for  and 
dismissed  the  acttou,  being  of  the  opinion 
tbat  the  validity  of  the  Judgment  had  been 
flnaUy  adjudicated  against  the  ocmtentlons 
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of  the  plaintiff  In  former  proceedings  prose- 
cnted  by  him  In  the  superior  court  for  King 
county,  whra«In  be  sought  to  have  it  set 
aside  (66  Wash.  172,  U9  Pac.  190).  The 
plaintiff  has  appealed. 

[1]  Hie  controlling  facts  toudilng  the  ques- 
tion of  former  adjudication  aiq^ear  beyond 
controversy  In  the  pleadings.  Tho  trial  court 
disposed  ct  the  cause  upon  these  ^ta,  re- 
jecting offered  evldraice  upm  the  other  ques- 
tions raised.  Hiese  facts  may  be  summariz- 
ed as  follows :  In  September,  1008,  an  action 
was  commenced  In  the  soperlor  court  for 
King  county  by  reqKmdent  Q.  T.  Bakai 
against  appellant,  H.  G.  Kelley,  to  recover 
the  sum  of  |271^  for  perrlces  rendwed. 
Thereafter  proof  of  personal  serrloe  of  the 
summons  and  complaint  upon  appellant, 
plaintiff  in  this  action,  was  made  by  aflEIdavlt 
of  a  private  dtlzen.  TbetettUx  appellant, 
having  failed  to  appear  and  answer  in  that 
action  within  the  time  prescribed  by  law, 
was  by  the  court  adjudged  to  be  In  de- 
fault, and  thereafter  Ju^;ment  was  accord- 
ingly rendered  i^alust  him  as  prayed  tvc. 
Referring  to  the  Judgment  and  proof  of  serv- 
ioe,  appellant  alleges  In  his  comtaaint:  "That 
tile  said  Judgment  so  entered  as  aforesaid 
was  fraudulently  obtained,  and  la  void  for 
the  following  reasons,  to  wit:  That  said 
purported  affidavit  of  personal  service  upon 
the  defendant  therein  H.  O.  Kelley,  irfalntlff 
herein,  is  false  and  untrue.  In  that  no  service 
whatever  was  ever,  had  upon  said  Ktiley. 
*  *  *  About  ten  numths  after  the  r«i- 
derlng  of  the  Judgment,  appellant  moved  the 
court  to  set  aside  ttie  Judgmmt,  all^^  as 
grounds  therefor:  "That  the  defendant  H. 
O.  Kell^  was  never  served  with  process  in 
this  action,  and  the  court  was  without  Ju- 
risdiction to  render  Judgment  against  said 
defendant"  This  motioa  was  signed  by  bis 
attorney,  and  was  supported  by  the  affidavit 
of  himself  attached  tiiereto.  Thereafter  this 
motion,  coming  on  for  hearing,  was  by  the 
court  denied,  the  court  In  its  order  assigning 
as  its  reason  therefor  that  the  motion  was 
not  accompanied  by  an  affidavit  of  merits. 
Thereafter  appellant  made  another  motion 
to  vacate  the  Judgment,  alleging  as  grounds 
therefor  the  same  facts  In  substance  as  in 
his  first  motion.  This  second  motion  stated 
that  it  was  based  upon  the  affidavit  of  H.  G. 
Kelley,  this  appellant,  filed  therewith.  We 
assume  tbat  this  was  an  affidavit  verifying 
the  allegation  of  no  service  of  summons,  and 
also  an  affidavit  of  merits,  though  the  affida- 
vit does  not  appear  Id  this  record.  There- 
after this  second  motion  to  vacate  the  Jndg- 
ment  was  regularly  brought  on  for  hearing 
before  the  court,  when  It  was  disposed  of  by 
the  following  order:  "Now  In  open  court, 
the  above-entitled  matter  coming  on  for  hear- 
ing and  trial,  Hon.  Ben  Sheeks,  Judge  pre- 
siding, parties  appearing,  the  plalntiCT  F.  A. 
Gilman,  his  attorney,  and  the  defendant,  H. 
Q.  Kelley,  in  person  and  by  A.  F.  Moran, 


BBFOBTBB  (Wash. 

his  attorney,  said  cause  was  heard  and  tried 
npon  tlie  motion  of  the  da^idant  Kellsy  filed 
in  this  court  on  tha  81st  day  of  Deo,  1910, 
and  the  evidence  ot  the  respective  parties 
being  adduced  and  heard  and  the  court  be- 
ing fully  advised  in  the  premises,  it  is  horeby 
ordered  that  said  motion  be  and  the  same  is 
denied  for  the  reason  that  the  matters  there- 
in have  beesi  bwetofore  adjudicated  against 
defendant,  H.  O.  KeUey.  To  which  order  de- 
fendant KeOey  excepted  and  exception  allow- 
ed. Ben  Sheeks,  Judge.  Dated  January 
27th,  1911.'*  Thereafter  d.  G.  KeUey.  this 
appelant,  appealed  fnmi  t3iat  disposition  of 
his  second  motion  to  this  court,  whldi  ap- 
peal was  timeafter  dismissed  because  of  the 
insnffldaicy  of  the  record  broiq;fat  up  to 
enable  the  court  to  review  the  correctness  of 
the  order.  Our  dedslim  opm  that  aroeal  la 
r^rted  In  66  Wash.  172,  119  Faa  19a  F. 
A.  Oilman  was  made  a  defendaiU;  In  this  ac- 
tion because  he  fUed  and  dalmed  a  lien  upon 
the  Judgment;  he  having  been  attorney  for 
Sakal  in  that  action. 

Does  the  ordor  of  tiie  supoior  dourt  dis- 
posing of  the  second  motion  to  vacate  the 
Judgment,  and  tiie  dismissal  of  the  appeal 
therefrom  tqr  this  court,  render  final  as 
against  appellant  the  viilldlty  of  the  Judff* 
ment  here  sought  to  be  vacated?  It  seons  to 
us  that  this  question  must  be  answered  in 
the  affirmative.  It  Is  manifest  that  both  the 
first  and  second  motl<ms  to  vacate  the  Ju^ 
ment,  as  well  as  this  action,  all  had  the  aams 
object  In  view,  to  wit,  the  vacation  at  the 
judgment  upon  the  ground  that  appellant  had 
never  been  served  with  summons  in  the  ac- 
tion. If  we  were  here  concerned  with  ques- 
tions of  error  cS  the  superior  court  In  deny- 
ing appellant's  first  and  second  mottims  to  ^ 
vacate  the  Judgment,  it  is  not  impossible  that ' 
both  could  be  shown  to  have  been  erroneous- 
ly denied.  But  we  have  no  such  question 
here,  and  could  not  hav^  because  this  is  not 
an  appeal  or  proceeding  to  review  elthor  of 
those  orders.  Of  course,  there  was  no  want 
of  Jurisdiction  in  making  them.  Nor  are  we 
here  concerned  with  the  question  of  the  finali- 
ty of  the  first  order  as  an  original  quesUcm. 
It  will  be  noticed  that  the  second  motion  was 
denied,  for  the  reason  that  the  questions 
raised  thereby  had  theretofore  been  formally 
adjudicated  against  the  appellant  We  as- 
sume for  argument's  sake  that  the  former 
adjudication  there  referred  to  was  that  made 
by  the  first  order  denying  the  motion  to  va- 
cate, though  we  hare  nothing  t>efore  us  so 
showing.  This  second  order  was  in  any  event 
a  final  adjudication  upon  the  effect  of  the 
first  order  or  iwsslbly  some  other  order  or 
judgment  "The  exact  nature  of  the  order  or 
Judgment  coQstltuting  the  adjudication  men- 
tioned In  the  second  order,  however.  Is  whol- 
ly foreign  to  -the  question  here  Involved,  be- 
cause this  second  order  finally  adjudicated 
that  there  had  been  a  former  adjudication  as 
to  the  validly  of  the  Judgment  against  ap- 
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pellant,  and,  as  we  have  noticed,  we  are  not 
here  reviewing  the  correctness  of  tbe  second 
order.  That  order  was  attempted  to  be  re- 
viewed on  appeal,  which,  being  dismissed, 
left  It  in  full  force  and  effect  as  an  adjudica- 
tion that  tbere  had  been  a  former  adjudica- 
tion. 

[2]  It  has  become  the  settled  law  of  this 
state  by  the  repeated  decisions  of  this  court 
that  an  order  denying  a  motion  to  vacate  a 
Judgment  Is  a  bar  to  any  subsequent  proceed- 
ing, whether  It  be  by  motion  or  an  Independ- 
ent action  seeking  the  same  relief.  The  sub- 
ject is  noticed  at  some  length  in  Melsenhelm- 
er  T.  Melsenhelmer,  55  Wash.  32,  104  Pac. 
159,  133  Am.  St.  Kep.  1006,  where  our  former 
decisions  are  reviewed.  In  the  later  case 
of  Plneck  v.  Pedlgo,  56  Wash.  646,  104  Pac. 
1119,  Justice  Rudkln,  speaking  for  the  court, 
said:  "In  the  case  of  Chezum  v,  Claypool, 
22  Wash.  498,  61  Pac.  157,  79  Am.  St  Rep. 
955,  it  was  held  that  our  statute  affords  a 
full,  complete,  and  adequate  remedy  against 
an  Illegal  Judgment  by  authorizing  the  ag- 
grieved party  to  proceed  by  motion  to  vacate 
and  set  aside,  and  permitting  an  appeal  from 
an  order  entered  on  such  motion,  and  that 
one  who  has  attacked  a  Judgment  by  motion 
to  vacate,  and  has  failed  to  prosecute  an 
appeal  from  a  denial  of  bis  motion,  cannot 
subsequently  maintain  an  action  to  cancel 
the  Judgment,  since  the  question  of  the  va- 
lidity of  the  Judgment  Is  res  Judicata.  The 
doctrine  announced  In  that  case  was  re- 
affirmed in  McCord  v.  McGord,  24  Wash.  529, 
64  Pac.  748,  Pierce  CJounty  v.  Bunch.  40 
Wash.  699,  96  Pac  164,  and  In  tbe  recent 
case  of  Melsenhelmer  t.  Melsenhelmer,  55 
Wash.  32.  104  Pac.  159  [133  Am.  St  Rep. 
1006],  and  has  become  the  settled  law  of 
this  state."  Newell  v.  Tonng,  59  Wash.  286, 
109  Pac.  801,  reaffirms  this  view.  We  are  of 
the  opinion  that  the  order  denying  the  sec- 
oDd  motion  to  vacate  the  Judgment  became  a 
Anal  adjudication  as  to  the  validity  of  the 
Jadgment  against  appellant 

[3]  Some  contention  Is  made  In  behalf  of 
appellant,  upon  tbe  theory  that  the  complaint 
alleges  facts  showing  that  there  is  no  such 
person  as  the  respondent  Sakal ;  that,  there- 
fore, respondent  Gllman  had  no  authority  to 
represent  Sakal  In  procuring  the  Judgment  ; 
and  that  appellant  was  entitled  to  Introduce 
evidence  so  showing  in  this  case.  The  only 
auctions  of  the  complaint  which  could  pos- 
sibly be  considered  as  tendering  this  Issue 
ara  that:  "Plaintiit  believes  that  said  Sakal 
l>  a  flGtlttoQS  <itaaracter;  that  he  does  not 
know  any  such  person  as  6.  Y.  Sakal ;  that 
be  la  not  Indebted  to  said  Sakal  In  any  sum 
whatever,  and  at  no  time  had  any  contrac- 
tual relation  with  him."  If  these  allegations 
be  deemed  sufficient  for  the  purpose  claimed, 
their  force  la  entirely  destroyed  by  the  first 
allegation  of  tbe  complaint,  reading  as  fol- 
lows: "That  the  defendants  and  each  of 
diem  an  reiddeata  ot  aaid  King  countyi 


Wash.,  wherein  this  cause  of  action  arose.** 
[4]  Another  answer  to  this  contention  la 
that  these  questions  relate  to  the  merits  of 
the  case  in  which  the  Judgment  was  render- 
ed. In  Its  final  analysis  this  contention  Is 
simply  that  appellant  Is  not  Indebted  to  Sa- 
kal. That  Is  the  very  question  adjudicated 
against  appellant  by  that  Judgment,  which, 
as  we  have  seen,  has  since  been  adjudged  to 
be  a  valid  judgment.  It  seems  clear  to  us 
that  these  are  not  Issues  properly  In  this 
case. 

[6]  It  Is  contended  that  the  trial  Judge  err- 
ed In  denying  appellant's  motion  for  the 
transfer  of  the  case  to  another  department 
of  the  court  on  account  of  the  prejudice  of 
the  Judge  of  the  department  where  the  case 
was  pending.  The  court  evidently  denied 
tbe  motion  upon  the  ground  that  It  was  not 
timely  made.  No  such  motion  was  filed  un- 
til long  after  the  Judgment  of  dismissal  was 
rendered  and  the  statement  of  facts  settled. 
A  motion  of  this  nature  seems  to  have  been 
presented  to  the  court  Just  before  trial  with- 
out notice  to  or  knowledge  of  respondent's 
counsel,  which  was  at  the  same  time  de- 
nied by  the  court  The  only  record  made  of 
that  motion  and  its  disposition  Is  tbe  state- 
ment of  the  trial  Judge,  embodied  In  the 
statement  of  facts  made  when  he  rendered 
his  oral  decision  and  directed  entry  of  the 
Judgment  of  dismissal,  when  counsel  for  ap- 
pellant asked  to  have  his  exception  to  the 
denial  of  the  motion  noted.  This  was  the 
first  intimation  counsel  for  respondents  had 
that  there  had  been  any  bu<^  motion.  Tbe 
Judge  then  stated:  "I  do  not  think  the  stat- 
ute requires  that  when  a  motion  for  a 
change  of  venue  is  mad^  that  motion  must 
be  served  on  tbe  other  party.  I  don't  know 
whether  it  Is  the  custom  or  not  to  do  that. 
But  for  the  benefit  of  tbe  record  I  state  that 
the  motion  was  presented  yesterday,  and,  as 
I  stated  this  morning,  I  did  not  know  that 
motion  was  being  made  until  Just  at  tbe  com- 
mencement of  the  trial,  and,  if  it  bad  been 
made  at  the  proper  time  the  court  would, 
of  course,  have  compiled  with  the  statute 
and  granted  it"  The  statement  of  facts 
showing  this  was  settled  and  certified  July 
26,  1912,  at  which  time  no  other  record  of 
the  presenting  or  disposition  of  the  motion 
had  been  filed  or  made  in  tbe  case.  Taking 
this  as  the  only  proper  record  of  the  mo- 
tion and  its  disposition,  it  is  manifest  that 
we  cannot  say  the  court  committed  error  in 
denying  It,  since  neither  tbe  motion  nor  the 
affidavit  supporting  It  are  before  us  to  enable 
us  to  determine  their'  sufficiency.  If  they 
were  before  ub.  It  might  appear  that  tbe  at- 
tempted shoving  was  not  in  compliance  With 
the  statute.  We  are  Inclined  to  agree  with 
the  trial  court  that  the  motion  was  not  time- 
ly made  in  view  of  fermer  proceedings  In 
the  cause  before  the  same  Judge;  but,  even 
if  tbe  Judge  was  in  error  as  to  his  reason 
for  dm^lnS  the  motlMi,  it  does  not  follow 
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ttiat  there  may  not  have  been  other  Talid 
xeasonB  for  Its  denial.  Safeal  t.  Eeeley,  66 
Waah.  172,  175, 119  Pac.  190. 

[I]  On  September  28,  1912,  Ion?  after  the 
trial  and  rendering  ot  the  Judgment  and 
eren  two  months  after  the  settlement  of  the 
statement  ot  facta,  a  motion,  accompanied 
by  affidavit  In  usual  form  asking  for  trans- 
fer of  the  case  to  another  department,  was 
filed  with  the  papers  In  the  case.  This  mo- 
tion putports  to  hare  been  dated  befbre  the 
date  of  the  trial,  bat  we  have  no  means  of 
knowing  that  It  Is  the  same  motion  present- 
ed to  the  Judge  before  the  trial,  since  It  was 
not  then  of  record,  nor  Is  It  made  part  of 
the  statement  of  facts.  We  cannot,  upon 
this  record,  say  that  the  trial  court  erred  In 
denying  appellant's  motion  for  transfer  of 
the  case  to  another  department  of  the  court 

The  Judgment  Is  affirmed. 

OBOW,  a  X,  and  GOSB,  MOUNT,  and 
OHADWIOK,  JJ.,  concur. 


(72  Wash.  416) 
ARCHITECTURAL  DECORATING  CO. 
T.  NICKLASON  et  al. 

(Supreme  Court  of  Washington.  March  11, 
1913.) 

Appbal  AHn  Ebrob  (S  1207*)— Judqueht  oir 

AFPBAXr-ConCLUSIVBNBSS. 

A  defendant  who,  though  a  partr  to  a 
former  appeal,  failed  to  present  a  question  now 
relied  on,  cannot  attack  a  judgment  entered 
below  after  such  appeal  under  direction  of  the 
Supreme  Court,  either  by  petition  in  the  trial 
court  to  vacate  such  Judgment  or  by  independ- 
ent action. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor^^Cent  Dig.  i|  469(Me89;   DicVDlg.  | 

Department  1.  Appeal  from  Superior  Court, 
Snohomish  County;  W.  W.  Black,  Judge. 

Action  by  the  Architectural  Decorating 
Company  against  Oustaf  Nlcklason  and 
others.  From  a  Judgment  dismissing  a  peti- 
tion for  an  order  vacating  a  Judgment,  de- 
fendant the  ftose  Theater  Oompany  appeala 
Affirmed. 

WUaon  B.  Gay,  of  Seattle,  and  B.  J. 
Adami^  «f  Btu^oie,  Or.,  for  appellant  Jfdm 
W.  lUtetB,  of  Seattle  for  rewontoit 

FEB  OUBIAM.  This  case  Is  no  atranger 
b^re.  Anailtectural  Decorating  Co.  t.  Nick- 
lason,  66  Wash.  198,  119  Pae.  177.  It  was 
brought  to  tbiB  court  upon  "a  short  record 
containing  only  the  flndlnga  of  fact,  condn- 
Blona  of  law,  decree,  and  two  exhibits." 
The  (mly  Question  decided  was  whether  the 
findings  snroorted  the  decree.  That  question 
was  decided  against  the  Rose  Theater  Com- 
pany, and  the  case  was  remanded  vrltb  in- 
structions to  enter  a  decree  in  favor  of  the 
iwesent  respondent  Thereafter  appellant  fil- 
ed a  potion,  iwaylng  t<a  an  order  of  the 
trial  court  vacating  the  Judgment  entered 
under  the  direction  of  this  court  The  peti- 


tion was  dismissed  by  the  trial  Jndg^  and 
the  case  Is  brooght  here  on  appeaL 

Appellant  having  been  a  party  to  Hie 
former  appeal  and  having  then  Allied  to 
bring  the  record,  showing  the  facts  It  now 
sets  up,  to  the  attention  ot  tte  court  and 
not  having  asked  leave  of  this  court  to  at- 
tack the  Judgment  which  was  entered  under 
our  direction,  cannot  be  heard  ^ther  by  way 
of  petition  or  in  an  Independent  action  mi- 
der  the  autborlty  of  the  following  dedstons: 
KaOi  v.  Brown.  60  Wash.  306,  124  Pac  900: 
Kath  V.  Brown,  63  Wash.  480.  102  Pac.  424. 
132  Am.  8t  Rep.  1084;  KeUy  v.  Sakal,  130 
Pac.  603;  Cochrane  v.  Tan  de  Vanter,  13 
Wash.  323,  43  Pac.  42 ;  State  ex  reL  Wolfer- 
man  v.  Superior  Court  8  Wash.  SOI,  36  Pac 
443. 

Affirmed. 


(72  Wuh.  378) 

TATLOR  V.  SPOKANE,  P.  &  S.  RT.  00. 

(Supreme  Court  of  Washington.    March  8, 
1913.) 

1.  EVIOENCE  (S  359*)— IKJUBT  TO  PASSBnOBS 
— ADUISSIOIV  of  EVIUEITOB— PHOTOOKAPUS. 

In  a  passenger's  action  for  injarles  from 
a  collision,  a  photograph  taken  of  the  car  after 
the  accident  was  competent  to  show  the  force 
of  tbe  impact  as  bearing  upon  the  miestioD 
whether  plaintiff  was  actually  injured  iv<m 
the  car. 

[Ed.  Note.— For  other  cases,  see  Xhrideae^ 
Cent  Dig.  H  1509-1612;  Dea  Dig.  |  m*] 

2.  EvinENOK  <|  123*)— Rks  Oesta— Anuasi- 

BILITT. 

In  a  passenger's  action  for  iniariea  tron 
a  collision,  it  was  error  to  admit  evidence 
that  after  she  was  taken  upon  a  Mtnet  car 
some  time  after  the  coIliBion,  she  beard  state- 
ments relative  to  the  injuries  of  another,  where 
it  did  not  appear  either  that  the  speakers  ot 
the  other  person  injured  were  on  the  same  car 
with  her  at  the  time  of  the  collision,  or  ^at 
any  officer  of  the  compaiv  was  present  when 
the  statements  were  made;  sucn  statements 
not  being  a  part  of  the  res  gestc 

[Ed.  Note.— For  otber  cases,  see  Bvidenec, 
Cent  Dig.  ||  361-368;  Dec^  Dig.  |  128.*] 

8.  DaKAOBB  (1  63*)— INJVBT  TO  PAaSBHaBB— 

BVIOBHOB— MBIfTAL  DI8TBE8S. 

In  a  passenger's  action  for  injuries  from 
a  collision,  it  was  error  to  admit  evidence  that 
after  lier  injuir  she  saw  other  passengers 
covered  with  blood;  mental  distress  eanscd 
by  sympathy  for  another's  suffering  not  bdng' 
a  recoveraUe  element  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  100,  255;  Dec.  Dig.  I  63.*] 

4.  TaiAT.  ({  114*)— AsamfBirr  or  Oourseet- 
AnuiTTEn  IsauBB. 

Where,  in  a  passenger's  action  for  Inju* 
ries  from  a  coUIston,  defendant  admitted  ne^- 
gence,  it  was  error  for  plaintiffs  counsel  in 
his  dosing  argument  to  diBcnss  die  question  of 
ne^geuce. 

eDd.  Note.— For  other  casn,  see  TrisL  Cent 
.  H  276-278,  296;  Dec  Tig.  {  114>) 

Crow.  C.  J.,  dissenting.  Morris  and  Chad- 
wick,  Jj.,  dissenting  in  port 

En  Banc.    On  Rehearing.   Judgment  for 
plaintiff  reversed. 
For  former  oplnl<m,  see  67  Wash.  9^  IM 

Pac.  889. 


•rer  other  oasM  bm  ume  tople  and  ■wtlm  NUMBKR  in  Deo.  Dig.  ft  Am.  Dig.  Ker-Ne.  Ssrtas  A  Rav'r  IntaM 
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MOUNT,  J.  A  reb«arlng  wfeji  granted  In 
this  casfl^  and  It  has  heea  reargued  to  all 
Uie  Jndses  sitting  en  banc.  A  fair  statemoit 
ot  the  Acta  was  made  In  the  original  oi>ln- 
l<m,  wfateh  may  l>e  foimd  in  67  Wash.  9^ 
120  Pac,  889.  Tlie  fiacts  need  not  be  restated 
Ime. 

[1]  Vpon  this  rdiearlng,  ws  han  concluded 
Qiat  a  new  trial  mast  be  granted  for  the 
emn  hereinafter  noticed  As  stated  in  the 
tonoer  majority  opinion,  "appellant  did  not 
dlBpnte  its  negligence;  nor  did  It  deny  its 
llabiltty  for  any  injuries  which  may  bare  re- 
sulted to  respondent"  on  account  of  the  col- 
lision of  the  appellant's  trains^  "The  control- 
ling Questitm  was  the  amount  of  damages  to 
be  awarded"  The  appellant  denied  that  the 
injury  which  the  respondent  received  was 
caused  by  the  collteion.  In  the  former  opin- 
ion the  majority  sitting  on  the  first  txearlng 
said.  In  reference  to  certain  photographs 
which  were  received  In  evidence,  "We  fail  to 
see  the  materiality  of  the  photograph,  or 
that  its  admission  was  prejudicial."  We  are 
of  the  opinion  now  tliat  this  photograph  was 
properly  admitted  to  show  the  prolwble 
force  of  the  Impact  of  the  train,  because  it 
la  a  well-lcnown  fact  that  a  collision  which 
will  crush  a  car  is  reasonably  certain  to 
cause  injury  to  passengers  within  the  car. 
The  force  of  the  Impact,  therefore,  is  a  ma- 
terial matter  to  be  considered  In  determin- 
ing whether  or  not  the  passenger  was  actual- 
ly Injured  upon  the  car.  A  photograph  taken 
of  the  car  at  the  time  is  competent  to  show 
the  result  of  the  Impact,  the  same  as  oral 
erldmce  of  that  thct  Mnynard  v.  O.  R.  &  B. 
Co.,  46  Or.  16,  78  Pac.  083,  68  L.  R.  A-  477. 

[2.  S]  We  are  satisfied,  however,  that  the 
court  erred  in  admitting  in  evidence  the  fact 
that,  after  the  platntlllf  was  taken  upon  a 
street  car,  she  saw  there  other  passengers 
who  were  covered  with  blood  and  heard 
statements  made  by  persons  on  the  street 
car  at  that  time.  It  was  not  shown  that 
these  persons  were  in  the  same  car  with 
plaintiff  at  the  time  of  her  Injury,  but  it  is 
shown  that  the  injured  man  referred  to  in 
that  conversation  was  brought  out  of  the 
mail  car,  which  was  not  the  car  in  which  the 
pkitntltt  was  riding  at  the  time  of  the  col- 
lision. The  statements  were  made  some  time 
aftw  the  accident  and  away  from  the  scene 
of  the  accident,  where  no  officer  of  the  com- 
pany was  present.  The  respondent  says, '. 
"The  conductor  said  to  him,**  but  by  that 
statement  she  lAainly  meant  the  conductor 
upon  the  street  car,  as  the  fact  was,  and  she 
did  not  mean  the  conductor  (tf  the  train 
wUch  was  wrecked.  The  conversation,  tliere- 
fore,  conld  not  have  been  a  part  of  the  res 
gest& 

The  fii.ct  that  the  plaipttfT  saw  persons  cor- 
ned with  blood  upon  the  street  car.  and 
Oiat  the  sight  of  mangled  persons  might 
canse  a  alio^  which  would  contribute  to  the 
plalntUTs  condition,  was  wholly  Immaterial 


«0T 

and  improper,  because  "mental  distress  caus- 
ed by  empathy  for  anothw's  suffering  la  mot 
a  recoverable  element  ct  damages."  8  Am.  ft 
Bag.  Bncy.  Law  (2d  Ed.)  64.  "Were  the  rule 
otherwise,  the  passenger  in  a  railroad  wredc 
ml^t  claim  the  right  to  recover,  not  only 
tor  tba  distress  of  mind  .wbidi  arose  from 
Us  own  Injuries,  but  also  for  that  which  he 
anstalned  from  contemplating  the  mangled 
condition  of  hia  fellow  passengers.  *  •  *  » 
Pullman  Palace  Car  Go.  t.  Trimble^  8  Tex. 
OlT.  Ap9,  885,  28  S.  W.  96.  The  plaintiff 
was  oititled  to  recover  for  the  injuries  In- 
flicted upon  her  by  the  wrec^  but  not  for 
that  which  took  place  or  what  she  saw  or 
heard  upon  the  street  car  at  some  othw 
place.  All  this  evidence  was  therefore  er- 
roneously admitted. 

[4]  We  are  also  satisfied  tliat  the  closing 
argument  of  counsel  for  the  plaintiff  as  noted 
in  the  majority  oi^nkm  was  prejudicial,  and 
that  the  trial  court  should  have  reQulred 
counsel  to  desist  from  discussing  a  question 
of  negligence  which  was  admitted  in  the 
case  and  should  have  Instructed  the  jury  to 
disregard  it  If  that  were  the  only  error  Jn 
the  case,  we  might  agree  that  this  was  curied 
by  the  trial  court  when  a  reduction  was 
made  In  the  award  of  the  Jury;  but,  when 
we  consider  these  "Improper  and  inflam- 
mable" statements  In  connection  with  the  er- 
roneous evidence  above  referred  to  and  In 
connection  also  with  the  fact  that  the  trial 
court  ordered  a  reduced  verdict  in  the  belief 
that  it  was  excessive,  we  must  conclude  that 
the  Jury  was  Influenced  thereby  and  preju- 
diced to  such  an  extent  that  the  appellaht 
did  not  have  a  fair  trial  before  an  Impartial 
Jury,  and  that  a  new  trial  should  be  granted 
It  is  so  ordered 

The  Judgment  Is  reversed 

PARKER,  BU.IS,  FDLLBRTON,  OOSO. 
and  MAIN,  JJ.,  concur. 

MORRIS,  J.  I  concur  In  the  revenal.  bnt 
I  am  stlU  of  the  opinion,  for  the  reasons  ex* 
pressed  in  my  dissent  to  the  first  opinion, 
that  the  i^H^ographs  were  Improperly  re- 
ceived tu  evidence. 

CHADWICK,  3^  eoacaok 

CROW,  a  J.  I  dissent  The  only  question 
to  be  determined  by  Uw  jury  was  the  anmunt 
of  damages  to  be  awarded  to  tike  respondoit 
As  stated  in  the  wlglnal  ostfnion:  "The  only 
possible  effect  of  the  mlsotmdnct  of  which 
appellant  complains  would  be  upon  the 
amount  of  damages  awarded  'SAe  trial 
Judge,  in  tile  exercise  (tf  his  discretion,  re- 
duced the  damages  awarded  by  the  Jury,  and 
denied  the  motion  toe  a  new  trial  on  condi- 
tion that  respondent  eonsoit  to  such  reduc- 
tion, which  she  did.  The  trial  Judge  saw 
the  respondent  katw  bar  condition,  heard 
tbe  evldaace  and  ]h»  acganmits  o<  coonsel. 


TATLCnt  T.  SPOKANE,  P.  A  &  RT.  00. 
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and  In  the  exercise  of  Us  Judgment  and  dis- 
cretion concluded  tbat  tbe  damages  for  which 
Judgment  was  finally  entcared  would  not  be 
ezoenlTe,  Ha  corrected  any  ^ejudidal  ^- 
teet  tbat  may  have  resulted  to  appellant 
eitber  team  miscondnct  of  counsel  or  from 
rulings  on  the  adndsBlbility  ot  erldenc^  even 
thouA  such  rulings  be  regarded  as  tech- 
nically erroneous.  The  only  purpose  of  a 
new  trial  In  this  actton  would  be  to  fix  com- 
pensatory damages  to  which  the  respondent 
is  utltled.  Tbat  purpose  has  already  been 
accomplished,  through  the  medium  of  the 
former  trial,  the  verdict  of  Cbe  Jury,  and  the 
final  acthm  at  the  trial  Judge.**  This  being 
tm^  I  am  stin  of  the  o^nion  that  tbe  Judg- 
ment diould  be  affirmed. 


(9  OU.  Or.  U) 

STATE  T.  LAWBENCa 

(Grlmlnal  Court  of  Appeals  of  Oklahoma. 
March  6,  1913.) 

(BvUahuB  hv  tk«  Court.) 

1.  ConemunoNAi.  Law  (|  70*)— Cbimiwai. 
Law  (I  13«>-Gauino  (|  67«)  —  Dibteibu- 

TION  OF  GOVEBNUBNTAL  POWEBS— STATUTO- 

BT  Pbovisiohs— DinnmoK  ov  OrFiNBS  oa- 

"Gahiko." 

(a)  It  is  the  ezelosiTe  proTincc  of  the  Leg- 
islature to  declare  what  shall  constitute  a 
crime,  bat  it  Is  the  daty  of  the  courts  to  de- 
termine whether  a  partlcniar  act  done  or  omit- 
ted is  within  the  intendment  of  a  general  atat- 
ate. 

(b)  The  Leglelature  In  creating  an  offense 
may  define  it  by  a  particular  description  of 
t3ie  act  or  acta  conatitoting  it.  or  it  may  define 
it  as  any  act  iritfch  produces  or  is  reasonably 
calculated  to  produce  a  certain  defined  or  de- 
scribed result 

(c)  Section  2782,  Comp.  Laws  1909,  which 
provides  that  any  person  who  wiUfolly  and 
wrongfully  commits  any  act  which  grossly  in- 
jures the  person  or  property  of  another,  or 
which  grossly  disturbs  the  public  peace  or 
healtht  or  wliich  openly  outrages  public  de- 
cent, and  is  injurious  to  public  morals,  is 
gnilt^  of  a  misdemeanor,  Is  not  void  for  un- 
certainty, but  constitutes  a  valid  provision  of 
onr  law,  and  as  such  should  be  enforced. 

(d)  When  the  Legislatore  creates  without 
defining  an  offense  which  was  a  crime  under 
the  common  law,  tbe  definition  of  the  crime 

Sven  by  the  common  law  will  be  treated  by 
e  courts  as  though  It  were  a  part  of  tbe 
statute  itselt  and  will  render  certain  and  def- 
inite that  which  might  otherwise  be  uncertain 
and  indefinite. 

<e)  Gaming  has  always  been  an  offense  at 
common  law.  A  wager  laid  opon  the  result 
of  any  contest  of  chance,  skill,  or  strength  be- 
tween men  or  beasts  or  men  and  beasts  con- 
stitutes gaming. 

(f)  Bets  publicly  and  openly  made  in  tbe 
presence  of  and  among  an  assembly  of  men, 
women,  boys,  and  girls  who  are  witnessing  a 
game  of  baseball  are  prohibited  by  section 
2782,  Comp.  Laws  1900. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  JS  12?^132,  137;  Dec. 
Dig.  I  70;*  Criminal  Law.  Cent  Dig.  H  13, 
14;  Dec.  Dig.  i  1S;«  Gaming,  Cent  Dig.  H 
135-139;  Dec.  Dig.  {  67.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  4.  pp.  8023-3028;  voL  8,  p.  7668.] 


2.  CanaNAi.  Law  (|  304*)— Tiroiomsirr  avd 

INFOMCATION  (I  1^*)  — BVIDSIfCS  — JUDI- 

ciAi.  Nonci— DupuoiTT  iH  iHDionom. 

(a)  This  court  takes  Judicial  notice  ot  the 
fact  tbat  the  game  of  baseball  when  properly 
conducted  is  an  innocent  public  amusement, 
and  constitutes  the  most  entertaining  and  i>op- 
nlar  paUic  pastime  or  sport  of  the  American 
people. 

(b)  For  an  indictment  held  to  be  good  which 
charged  the  offense  of  openly  and  publicly  bet- 
ting upon  a  game  ot  baseball,  see  opinion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw.  GenL  Dig.  H  295^.  700-717;  Dec  Dig. 
I  S04:*  Indictmott  and  Information,  Gent 
Dig.  il  S84-400;  Dec  Dig.  |  125.*] 

Appeal  from  Bryan  Oounty  Court;  J.  I* 
Bappolee,  Judge. 

R.  J.  Lawrence  was  proaecoted  for  openly 
and  publicly  betting  on  a  game  of  baseball, 
in  violation  ot  Comp.  Lawa  1909,  |  2782. 
A  demurrer  to  the  information  was  sustain- 
ed, and  dfifendaiU  discharged,  and  tbe  State 
appeals.  Reversed  and  remanded. 

J.  T.  Mcltttocb,  Co.  Atty.,  of  Durant,  for 

the  State. 

FUKMAN,  J.  The  information  all^ea 
that  on  the  27th  day  of  April,  1911.  in  Bryan 
county,  the  defendant  did  "willfully  and 
wTongfally  commit  an  act  which  grossly  dis- 
turbed tbe  puUic  peace,  openly  outraged 
public  decency,  and  Injured  the  public  naor- 
als,  by  then  and  there^  in  the  presence  of 
and  among  divers  and  sundry  persons  as- 
sembled at  a  baseball  game  and  consisting 
of  men  and  women,  boys  and  girls,  bet  the 
sum  of  five  dollars  with  one  Jake  Sims  on 
said  game,  and  said  betting  and  gambling 
was  done  publicly  and  openly  In  the  pres- 
ence of  said  persona  so  assembled."  To  this 
Information  the  defendant  filed  a  demurrer, 
upon  the  ground  tbat  the  facts  stated  there- 
in did  not  constitute  a  crime  under  the  stat 
utes  of  this  state.  The  trial  court  sustained 
the  demurrer,  and  ordered  that  the  defend- 
ant be  released  from  custody,  to  all  of  which 
the  state  excepted.  The  information  in  this 
case  is  based  on  section  2782,  Compu  Laws 
1909,  vrtilch  is  as  follows:  "E^ery  person 
who  willfully  and  wrongfully  commits  any 
act  which  grossly  Injures  the  person  or  prop- 
erty of  another,  or  which  grossly  disturbs 
the  public  peace  or  health,  or  whl<^  openly 
outrages  public  decency,  and  Is  injurious 
to  public  morals,  although  no  punishment  is 
expressly  prescribed  therefore  by  this,  code. 
Is  guilty  of  a  misdemeanor."  Two  ques- 
tloDs  are  presented  by  this  appeaL  TTie  first 
Is  as  to  whether  or  not  the  statute  upon 
which  this  information  Is  based  Is  void  for 
uncertainty.  The  second  is  as  to  whether 
or  not  the  Information  is  bad  for  duplicity. 

[1]  First  Our  Constitution  provides  that 
In  all  criminal  prosecutions  the  accused  shall 
be  Informed  of  tbe  nature  and  cause  of  the 
accusation  against  him,  and  have  a  copy 
thereof,  and  be  confronted  with  the  wit- 
neases  against  him,  and  have  compulsory 
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procen  tor  obtaining  irttnesaea  In  bis  be- 
half, and  that  he  shall  have  tlie  right  to  be 
beard  hy  himself  and  counsel.  See  Wll- 
Uams*  Const  |  28.  This  provision  of  the 
Onutttntton  would  become  nugatory  if  the 
Le^Iatme  could  create  a  crime  In  audi 
iHToad  and  Indefinite  language  that  a  dtiien 
diarged  with  a  Tiolatlon  of  such  statute 
would  not  know  what  be  must  prepare  to 
defend  against,  and  where  the  court  and 
jury  would  be  without  a  fixed  standard  to 
determine  what  acts  would  constitute  such 
oftense.  Penal  statutes  ou^t  not  to  be  ex- 
preeaed  in  language  so  uncertain  as  to  mis- 
lead or  decdve  the  common  mind.  It  may 
be  stated  as  a  general  principle  of  criminal 
Jurisprudence  that  penal  statutes  should  be 
expressed  in  sacix  language  that  every  man 
of  ordinary  nnderstandii^  may  be  able  to 
know  wlwn  be  has  committed  a  crime.  If 
this  be  not  true,  then  to  a  large  extent  the 
judidftl  would  be  substituted  for  the  legla- 
latlTe  department  of  the  state.  See  Bx  parte 
Hunnicutt,  7  Okl.  Gr.  213. 12S  Pac.  179. 

We  are  satlsfled  that  In  sustaining  the 
demurrer  to  the  information  In  this  case  the 
trial  court  acted  upon  the  views  whldi  have 
Just  been  expressed.  While  these  Tiews  are 
correct,  yet  It  is  equally  true  that,  when  a 
statute  uses  words  and  terms  which  are  of 
settled  legal  meaning  or  wUdi  Indicate  of- 
fenses known  to  and  defined  by  the  common 
law,  the  statute  la  sufficient,  and  should  be 
sustained.  Greater  certainty  in  descrtt)lng 
an  offense  is  never  necessary  than  the  na- 
ture of  the  subject-matter  dealt  with  will 
reasonably  admit  See  State  v.  Coyle  et  aL, 
130  Pa&  816,  dedded  at  the  present  term. 
Seasonable  certainty  is  all  that  is  required 
It  is  true  that  the  language  of  section  ?7SZ 
is  general,  yet  tte  words  and  terms  which 
it  uses  in  describing  the  offenses  therein 
created  are  of  settled  meaning  and  indicate 
<rirenses  well  knotni  to  and  defined  by  the 
common  law.  As  every  msn  is  diaiged  with 
knowledge  of  the  law,  we  cannot  see  how 
it  can  be  said  that  a  person  of  ordinary  un- 
d^standlng  could  foil  to  know  what  offens- 
es were  intoided  to  be  created  by  the  sec- 
tion in  question.  But  this  statute  has  al- 
ready bent  svntained  by  this  ,  court  In  the 
case  of  Stewart  t.  State.  4  Okl.  Or.  664, 
100  Pac.  248,  82  U  R.  A.  (N.  S.)  SOS,  this 
court  in  construing  this  very  statute  In  ex- 
press terms  decided  that  where  the  il^gisla- 
ture  creates,  without  defining  an  offense 
whidi  was  a  crime  under  the  common  law, 
the  common-law  definition  of  the  crime  will 
be  adopted,  and  will  be  considered  as  a  part 
of  the  statute  itself.  Hie  ot^nion  is  by  Judge 
Bidiardson,  who  was  then  a  member  of  this 
oonrt  It  considers  ttiifl  question  exhaustive- 
ly, and  we  think  that  the  opinion  is  a  mag- 
niOomt  and  unanswraable  piece  of  reason- 
ing. We  earnestly  commend  it  to  the  care- 
ful consideration  of  ttie  judges  and  lawyers 
Of  Mlahoma.  It  may  be  aaid  that  the  opin- 


ion in  Stewarts  Cose,  bdng  based  upon  a 
state  of  facta  involving  a  breach  of  the 
peace,  is  not  decisive  of  the  question  present- 
ed by  the  informatton  in  this  case,  ^rtiidi 
all^ea  a  state  of  Acts  whicli  openly  out- 
raged public  Justice  and  decency,  and  which 
injured  public  morals.  But  a  earful  read- 
ing of  the  Stewart  Case  will  show  that  the 
reasoning  and  the  authorities  cited  apply 
with  equal  force  to  the  allegations  contain- 
ed in  Ae  information  now  before  us  as  they 
apply  to  the  allegations  contained  in  the  in- 
formation in  Stewards  Case.  Gaming  has 
always  been  an  offense  at  common  law.  A 
wager  laid  upon  the  result  of  any  contest 
of  chance,  skill,  or  strength  between  men  or 
beasts  or  men  and  beasts  constitutes  gam- 
ing. tSr.  Blackstone  says  It  Is  an  offense  of 
the  most  alarming  nature,  tending  by  neces- 
sary consequence  to  promote  Idleness,  theft, 
and  debauchery  among  those  of  the  lower 
class,  and  that  among  persona  of  a  superior 
rank  It  has  frequently  been  attended  with 
sudden  min  and  destruction  and  abandoned 
prostitution  of  every  principle  of  honor  and 
virtue.    See  4  Blackstone,  p.  171. 

Every  appellate  court  in  Christendom  has 
characterized  gaming  as  a  crime-  against 
public  decenf^  and  as  being  Injurious  to  pub- 
lic morals,  and  as  an  offense  which  agitates 
and  disturbs  the  public  peace.  This  court 
has  announced  its  views  on  this  subject  In 
no  uncertain  terms  In  the  case  of  James  v. 
State,  4  OkL  Cr.  587,  112  Pac.  944,  34  I/.  R. 
A.  (N.  S.)  ei6,  140  Am.  St  Rep.  693.  James 
had  been  convicted  of  keeping  what  was 
known  as  a  "Turf  Exchange,"  at  which  hla 
patrons  congregated  and  bet  upon  horae  rac- 
es mn  at  another  place.  He  was  prosecuted 
under  section  2422,  Comp.  Iaws  1909.  This 
court  held  that  the  conviction  could  not  be 
sustained  by  virtue  of  section  2422,  but  the 
court  went  further,  and  said:  "There  Is  no 
doubt  but  that  the  making  of  beta  and  wa- 
gers In  these  exchanges  constitutes  gambling, 
and  the  exchanges  themselves  are  common 
gambling  houses,  and  are  therefore  nnlsanc* 
ea  per  se.  Rex  v.  Rogler,  1  B.  ft  O.  272,  S 
E.  G.  117,  2  DowL  ft  B.  431;  U.  S.  v. 
Dixon,  4  Cranch.  0.  C.  107  [Fed.  Gas.  No. 
14.970];  Vanderworker  v.  State,  IS  Ark. 
700;  State  v.  Layman,  6  Har.  <Del.)  610; 
State  V.  Black,  94  N.  a  808;  People  t. 
Welthoff,  61  Mich.  208  [16  N.  W.  442],  47 
Am.  Rep.  US'! ;  Anderson  v.  State  (Tex.  App.) 
12  S.  W.  868.  See,  also,  14  Am.  ft  Eng.  Bno. 
L.  p.  694,  and  cases  there  dted.  Tbey  are 
such  under  our  statutes.  Under  section  6771 
of  Snyder's  Comp.  L.  OkUu,  their  operation 
may  be  mjolued,  they  may  be  abated  as 
provi^  in  chapter  71  of  said  laws,  and 
under  section  2466  of  said  laws  thdr  opora- 
tton  constitutes  a  misdemeanor,  and  those 
who  conduct  than  may  be  prosecuted  crim- 
inally and  have  Inflicted  upon  them  the  puo- 
l8bm«it  prescribed  by  section  2032,  but  a 
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proeetmtion  vill  not  lie  on  an  Information 
based  upon  section  2422."  We  are  of  the 
opinion  that  section  2782  Is  not  void  for 
uncertainty  and  that  it  Is  valid  and  enforce- 
able, and  that  any  act  which  Is  willful  and 
wrongful  and  which  results  In  grossly  dis- 
turbing the  public  peace,  or  openly  outrages 
public  decency,  or  Injures  public  morals,  la 
within  its  terms,  and  constitutes  an  offense 
against  the  laws  of  the  state  of  Oklahoma. 

[2]  Second.  The  indictment  is  not  bad  for 
duplicity  because  it  charges  that  the  defend- 
ant did  wlllfuUy  and  wrongfully  commit 
certain  acts  which  grossly  disturbed  the 
public  peace,  openly  outraged  public  decency, 
and  Injured  public  morals.  If  the  acts 
charged  were  of  such  a  nature  as  to  pro- 
duce either  one  or  all  of  the  results  mention- 
ed, the  off^ise  would  be  complete.  The  In- 
formation charged  that  the  defendant  pub- 
licly and  openly  and  willfully  and  wrong- 
ful^ and  In  the  presence  of  and  among  di- 
vers and  sundry  persons,  consisting  of  men, 
women,  boys,  and  girls  assembled  at  a  base- 
ball game,  did  bet  the  sum  of  $5  with  one 
Jake  Sims  on  said  game,  and  that  this  act 
grossly  disturbed  the  public  peace,  openly 
outraged  public  decency,  and  Injured  public 
morals.  This  court  takes  judicial  notice  of 
the  fact  that  the  game  of  baseball,  when 
properly  conducted,  Is  an  Innocent  public 
amusemeitt,  and  constitutes  the  most  popu- 
lar and  entertaining  public  pastime  or  sport 
of  the  American  pei^tle.  It  is  known  from 
one  end  of  our  country  to  the  other  as  the 
^reat  American  game,  and  Is  patronized  by 
all  classes,  conditions,  and  sexes  of  our  peo- 
ple, both  old  and  young.  As  gaming  is  rec- 
ognized as  a  pernicious  crime  by  the  law.  It 
logically  follows  that  open  and  public  betting 
on  this  game  in  the  presence  of  and  among 
men,  women,  boys,  and  girls  when  assem- 
bled to  wltiwsB  a  game  of  baseball  Is  In- 
jurious to  public  morals  and  outrages  pub- 
lic decency,  and  tends  to  destroy  the  peace 
and  tranquillity  of  the  persons  so  assembled, 
and  thereby  disturbs  the  public  peace.  We 
do  not  dedre  to  be  understood  as  holding 
that  a  private  wager  upon  the  result  of  a 
baseball  game,  when  not  openly  and  publicly 
made,  would  constitute  a  violation  0^^s 
provision  of  the  statute. 

We  are  ttaeref<»re  of  the  opinion  tiiat  the 
trial  court  eired  in  snstalning  the  demurrer 
to  the  informatiion  in  this  case.  The  Judg- 
ment of  the  lower  court  is  reversed,  and  the 
cause  is  remanded,  with  direcUous  to  the 
«ountr  court  of  Bryan  county  to  set  aside 
its  order  sustaining  the  demurrer  and  dls- 
cha^ng  the  defendant,  and  to  reinstate 
this  ease  upon  its  docket,  and  proceed  with 
the  trial  of  the  same  In  accordance  with  the 
views  herein  expressed. 

ARMSTRONG,  P.  J.,  and  DOTLE,  J.,  con- 
cur. 


(»  OU.  Cr.  «) 
GUMS  «t  aL  V.  STATBL 

(Criminal  Oourt  of  Appeals  of  Oklahoma. 

March  15,  1913.) 

(Byllabtu  bv  the  Court.) 

1.  Cbimin-al  L>aw  ({  1130*)— Bbibf»— FoBU. 

When  typewritten  briefs  are  filed  in  tids 
court,  they  should  -be  so  prepared  that  tbey 
may  be  read  and  understood  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gene  Dig.  {{  2966,  2965-2870,  3206; 
Dec.  Dig.  I 

2.  GONBTITDTIONAZ,  LAW    (|  84*)— DiSTUBB- 

ANCB  or  Public  Assehblagb  (i|  1,  14*}— 
Statutes  (f  241*)— Pbnal  Statotbs— En- 
actment —  Bxuoious  Meetings'*  —  Dis- 
turbance —  Religious  Xjibebtt  —  "Beli- 
Gious  Sebvicb." 

'(a)  The  common-law  doctrine  of  a  strict 
construction  of  i>enal  statatet  has  no  place 
in  the  criminal  Jurisprudence  of  Oklahoma; 
but,  on  the  contrary,  such  statutes  moat  be 
liberally  constroed,  and  the  fair  import  of 
tlieir  provisions  must  be  accorded  them,  with 
a  view  to  effect  the  objects  for  which  they 
were  enacted  and  to  promote  Justice. 

(b)  As  to  whether  or  not  a  congregation  of 
persons  constitutes  a  religious  meeting  as- 
.sembled  for  religious  woraliip  is  always  a  ques- 
tion of  fact  to  be  determined  by  the  jury  from 
the  testimony  in  each  case  and  the  instructioQs 
of  the  court. 

(c)  A  "religious  meeting"  is  an  assemblage 
of  people  met  for  the  purpose  of  performing 
acts  of  adoration  to  the  Supreme  Being,  or  to 
perform  religious  services  in  recognition  ot 
God  as  an  object  of  worship,  love,  and  obe- 
dience, it  matters  not  the  faith  with  respect  to 
the  Deity  entertained  by  the  persons  so  assem- 
bled. 

(d)  The  crowning  glory  of  American  freedom 
Is  absolute  religious  liberty  and  the  unques- 
tioned and  nntrammeled  right  of  each  person 
to  worship  Ood  according  t6  the  dictates  of 
his  own  conacience,  without  let  or  hindrance 
from  a^  person  or  any  source  whatever. 

(e)  The  law  affords  equal  protection  to  the 
reUgiouB  views,  rights,  and  forms  of  worship 
of  all  denominationa,  all  classes,  and  all  sects, 
and  does  not  undertake  tb  state  of  what  they 
shall  consist,  or  how  stieh  services  shaU  be 
conducted. 

it)  The  celebration  of  the  birth  of  Christ 
is  a  "reUgions  service"  in  conmiemoration  of 
an  event. upon  which  the  hopes  and  destinies 
of  all  Christendom  depends.  ■ 

[Bd.  Note. — For  other  cases,  see  Constlta- 
tional  Law,  Cent  Dig.  »  162-154;  Dec  Dig. 
I  84;*  Distorbance  of  Public  Assemblage, 
Cent  Dig.  SI  1-6,  16:  Dec  Dig.  H  ijl?;* 
Statutes,  Crat  Dig.  tf  S22;  828;  Dec.  big.  | 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  p.  6064.] 

Appeal  from-  Pottawatomie  County  Omrt; 
Boss  F.  Lockrldge,  Judge: 

Joe  Cllne  and  Ellis  CJUne  were  convicted 
In  the  county  court  of  Pottamtomie  county, 
charged  with  the  offoise  of  disturbiiiff  re- 
ligious worship.  The  punishmoit  ot  appd- 
lant  Joe  <Mfne  was  assessed  at  a  fine  of  950 
and  10  days  confinement  In  the  county  JalL 
The  punishment  of  appellant  BUls  Gline  was 
assessed  at  a  fine  of  f2S  and  10  days  confine- 
ment in  the  county  JaU.  Appealed.  Af- 
firmed. 
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Tba  evidence  In  fhlfl  case  may  be  stated 
In  narratlre  form,  as  foUovra:  On  the  eve- 
nlng  of  the  24th  day  of  December,  1910,  there 
was  a  <Arlstmas  tree  celebration  In  a  public 
school  bnlldlnff  In  Pottawatomie  county, 
which  bnlldlng  wbh  nsed  both  as  a  school- 
house  and  also  as  a  chnrchhonse.  The  meet- 
ing in  qnestlbn  was  held  under  the  auspices 
of  the  Methodist  denomlnatloQ.  The  exer- 
cises were  to  consist  of  distributing  presents 
from  a  Christmas  tree,  recitations  by  Sun- 
day school  scholars,  and  an  address  or  ser- 
mon upon  the  life  of  Christ  by  Ber.  Mr. 
Cross,  the  Methodist  preacher  In  charge  of 
that  station.  The  meeting  was  opened  by 
singing.  The  schoolroom  was  about  30x50 
feet,  and  was  foil  of  men,  women,  and  dill- 
dren.  While  Mr.  Cross  was  speaking  with 
reference  to  the  birth  of  Christ  and  asking 
the  Sunday  school  children  some  questions, 
some  one  In  the  rear  of  the  room  threw  a 
pecan  at  the  preacher,  and  great  confusion 
was  created  by  a  number  of  young  men  in 
the  rear  of  the  building.  Mr.  Cross  asked 
the  question  as  to  where  Jesus  was  bom. 
Some  one  among  the  young  men  In  the  rear 
of  the  building  answered,  "at  Waco."  It  ap- 
pears that  Waco  was  the  name  of  a  store  in 
this  neighborhood.  So  mnch  noise  was  made 
by  the  young  men  In  the  rear  of  the  build- 
ing, and  the  meeting  was  so  much  disturbed 
thereat,  Oiat  Mr.  Gross  was  not  able  to  con- 
clude his  remarks,  and  was  compelled  to  take 
his  seat  Several  persons  were  requested  to  go 
back  In  the  rear  of  the  building  and  get  the 
names  of  those  who  were  creating  the  dis- 
turbance. As  a  resalt  of  this  a  fight  ensued. 
In  which  the  appellant  Joe  cnine  participat- 
ed, and  the  appellant  Elllls  dine  used  the 
most  shocking  profanity.  The  testimony 
aiiowB  that  great  confusion  resulted  from 
this  disturbance,  in  which  boOt  of  the  appel- 
lants participated. 

A.  J.  Carlton  and  Baldwin  &  Pitman,  all 
of  Tecoms^  for  appellants.  Charles  West, 
Attr*  OoLt  for  the  &tat& 

rUBMAM.  7.  (after  stating  tiie  facts  as 
above).  [1]  First  The  briefs  jOled  in  behalf 
Of  anwUants  In  this  canse  are  so  badly  t^pe* 
written,  Indistinct,  blotted,  and  blnrred  as 
to  be  almost  unintelligible.  For  tbe  purpose 
of  saving  expense  to  their  cUmts,  we  are 
pmfect^  wUUng  to  permit  lawyov  to  file 
typowrltten.  briefs;  but  these  bzitfs  should 
be  eo  i«€vered  that  UU7  mar  be  readily  read 
and  UDderBtood  by  the  conrt  It  la  an  abuse 
of  tbe  prlvOfige  to  file  typewrlttai  br^  to 
prepare  them  in  such  manner  that  they  can- 
not be  easily  read.  We  have  had  ao  much 
trouble  with  indistinct  typewritten  briefs 
that  we  are  seriously  consldaing  the  prop- 
osition of  requiring  an  briefs  to  be  printed, 
son  will  be  forced  to  do  so  If  eoonsel  do  not 
ex^rclae  more  care  In  Uie  fntare  in  this  mat- 
tet.  We  will  either  have  to  adopt  this  rule, 
Iff  ««  will  be  foroed  to  strike  from  the  rec- 


ords an  brleft  which  are  not  cleax^  type- 
written and  treat  the  cases  In  whleb  they  are 
filed  as  having  been  sabmltted  wlthont  briefs. 

[2]  Second.  After  spending  nearly  two 
days  In  trying  to  find  out  from  the  Indis- 
tinct briefs  filed  jnst  what  the  contentions 
of  counsel  for  appellants  are,  we  think  that 
their  position  may  be  summed  op  in  the 
proposition  that  the  meeting  at  which  the 
'  disturbance  complained  of  occurred  was 
simply  a  Christmas  festival;  and  that,  as 
snch,  It  did  not  constltnte  a  religious  meet- 
ing, within  the  meaning  of  onr  statute. 
Counsel  for  appellants  have  dted  authori- 
ties from  a  number  of  states  supporting 
this  view ;  but  they  have  overlooked  the  fact 
that  In  each  of  the  states  from  whose  opin- 
ions they  quote  the  common-law  doctrine  of 
a  strict  construction  of  penal  statutes  pre- 
vails, and  that  the  opinions  upon  which  they 
rely  are  based  upon  this  doctrine.  An  entire- 
ly different  rule  In  the  construction  of  penal 
statutes  exists  in  Oklahoma.  Section  2027, 
Comp.  Laws  1909,  ts  as  follows:  "The  rule 
of  common  law  that  penal  statutes  are  to 
be  strictly  construed  has  no  application  to 
this  Code.  All  Its  provisions  are  to  be  con- 
strued according  to  the  fair  Import  of  their 
terms,  with  a  view  to  eCTect  Its  objects  and 
to  promote  Justice." 

Let  us  now  apply  the  doctrine  of  a  liberal 
construction  to  tbe  statutes  upon  which  this 
prosecution  is  based  and  accord  to  all  of 
their  provisions  the  fair  Import  of  their 
terms,  with  a  view  to  eCTect  the  objects  for 
which  they  were  enacted  and  to  promote  Jus- 
tice. This  Is  Just  what  we  are  required  to 
do  by  section  2027,  Comp.  Laws  1909. 

The  offense  of  disturbing  religious  meet- 
ings Is  created  and  defined  by  sections  2072 
and  2073,  Comp.  Laws  1909,  as  follows: 

"Sec.  2072.  I>laturbing  religious  meetings. 
— Every  person  who  willfully  disturbs,  inter- 
rupts or  disquiets  any  assemblage  of  people 
met  for  religious  worship,  by  any  of  the  acta 
or  things  herelnaftw  enumerated,  la  goUtT 
of  a  misdemeanor. 

"Sec.  2073.  Definition  of  disturbance.— The 
following  are  the  acts  deemed  to  constttote 
disturbance  of  a  religious  meeting:  1.  Utt^. 
ing  any  profane  discourse,  committing  any 
rude  or  Indecent  act,  or  making  any  unnec- 
essary noise,  either  within  the  place  where 
such  meeting  la  held,  or  so  near,  it  as  to  dls- 
tnib  the  order  and  aoleninlty  of  the  meeting. 
2.  Bxposlng  to  sale  or  gift  any  ardoit  or  dis- 
tilled liquors,  or  keeping  open  any  huckster 
shop  within  one  mile  of  the  idace  where  any 
rellgioiiB  society  or  assembly  shall  be  actual- 
ly convened  for  rti^Ious  won^p,  and  In  any 
other  idace  than  each  as  shall  have  been 
duly  licensed  and  In  whl<di  tbe  person  ac- 
cosed  shall  have  actually  resided  or  car- 
ried on  bnslnesB.  8.  Bxhlbltlng,  within  a 
like  distance,  any  shows  or  plays  wlthoat  a 
license  by  the  proper  authority.  4.  IBngag- 
ing  In,  or  aiding  or  promoting,  within  the 
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like  distance^  any  racing  of  animals  or  gam- 
ing of  any  tfeecrlptlm.  S.  ObatrocUng  in 
any  manner,  without  authority  of  law,  with- 
in the  like  distance,  the  free  passage  along 
any  highway  to  the  place  of  such  meeting." 

It  la  seen  by  these  statutes  that  the  terms 
"religions  meetings"  and  '^Igloos  worship" 
are  used  Interchangeab^  with  eacb  other; 
and  that  the  same  meaning  Is  attached  to 
each.  The  law  guards  such  meetings  so  care- 
fully that  it  makes  It  an  otteaae  to  do  cer- 
tain things  within  one  mile  of  ttie  place  at 
which  they  are  held,  although  no  actual  (Ua- 
tnrbance  be  promt  to  hare  beak  occasioned 
titer^.  The  theory  of  the  law  Is  that  the 
doing  of  these  prohlUted  things  within  such 
close  proximity  to  the  place  of  such  meetings 
is  inconsistent  wlUiand  Tlolative  of  the  spirit 
and  harltaony  of  such  meetings,  and  the  law 
therefore  necessarily  Implies  a  disturbance 
therefrom. 

What  Is  the  fair  import  of  the  terms 
"n^lgloDs  meetings"  and  "rells^ous  worsUp"? 
The  word  "religion"  is  defined  In  Webster's 
??6W  Intemattonal  Dictionary  as  follows: 
"The  outward  act  or  form  by  which  men  in- 
dicate Uietr  recognition  of  the  existence  of 
a  god  or  of  gods  having  power  over  their 
destiny,  to  whom  obedloice,  service,  and 
honor  are  due;  the  feeling  or  expression  of 
human  love,  fear,  or  awe  of  some  snp^ 
human  and  overruling  powo*,  whether  by 
profession  of  belief,  by  observance  of  rites 
and  ceremonies,  or  by  the  conduct  of  life; 
a  system  of  faith  and  worship;  a  manlfesta- 
tim  of  piety;  as,  ethical  religUmt;  mono- 
theistic religions ;  natural  reUffion;  revealed 
religion;  the  religion  of  idol  worshipers. 
Religion  (as  distinguished  from  theotogy) 
is  subjective,  designating  the  feelings  and  acta 
of  men  which  relate  to  God.  As  distinguished 
from  moraUtv,  religion  d^otes  the  Influences 
and  motives  to  human  duty  which  are  found 
in  the  character  and  will  of  God,  while  mo- 
rality describes  the  duties  to  man,  which  true 
religion  always  influences.*' 

In  attempting  to  ecmatmo  our  statutes 
with  reference  to  disturbing  religious  meet- 
ings and  religious  worship,  we  must  remem- 
ber that  the  crowning  glory  of  American 
freedom  Is  absolute  religious  liberty;  and 
that  every  American  has  the  unquestioned 
and  nntrammeled  riffht  to  worship  God  ac- 
cording to  the  dictates  of  his  own  conscience, 
without  let  or  hindrance  from  any  person 
or  from  any  source.  The  term  "religions 
worBhlp,"  therefore,  can  have  no  technical 
.  meaning  in  a'  legal  sense,  and  Is  not  restrict- 
ed to  any  denomination,  sect,  or  mode  of 
religious  worship.  In  Its  true  sense  a  re- 
l^ons  meeting  Is  an  assemblage  of  people 
met  for  tlie  purpose  of  performing  acts  of 
adoration  to  the  Supreme  Bdng,  or  to  per- 
form religious  services  in  recognition  of  God 
as  an  object  of  worship,  lore,  and  obedience, 
it  matters  not  the  faith  with  respect  to  the 
T)elty  entertained  by  the  itersons  so  assem- 
bled. 


The  law  affords  equal  ^teetlon  to  tl&e  re- 
ligions views,  rites,  aad  forma  of  worship 
of  all  dmomlnatlona,  all  classes,  and  all 
sects,  and  does  not  undertake  to  state  of 
what  they  shall  consist,  or  how  audi  serv- 
ices shall  be  conducted.  Therefore,  as  to 
whether  or  not  a  congr^tlon  of  jpersons 
constitutes  a  religions  meeting  assembled 
for  religious  worship  la  necessarily  largely 
a  question  ot  fact  to  be  determined  by  the 
jury  from  the  evidence  and  under  propw 
instructions  from  the  court.  A  <%rlstmaa 
festival  Is  not  necessarily  a  religions  meet- 
ing,  and  unfortunately  It  sometimes  con- 
stitutea  anything  exce^  a  religious  service; 
and  Bfl  to  irtiether  or  not  this  is  true  Is  al- 
ways a  question  for  the  Jury,  under  the  testi- 
mony of  each  case  and  pmpet  instmetions 
from  the  court  This  court  takes  Judicial 
noUce  of  the  Caet  that  religious  aervlcea  In 
this  country  goierally  consist  of  songs,  aer^ 
mens,  and  iwayers.  Oounsel  f n  -  ippellants 
lay  great  stress  upon  the  fact  ..lat  there 
Is  no  direct  proof  In  the  record  that  any  for- 
mal prayer  had  hem  offered  on  this  occasion 
prior  to  the  disturbance;  but  this  court  al- 
so takes  Jndldial  notice  of  the  fact  that  some 
rellglouB  meetings  are  held  without  formal 
prayer.  Butevenlf  fonnal  prayer  was  neces- 
sary and  had  not  been  offered,  there  Is  ev«y 
reason  to  brieve  from  the  evidence  in  the  rec- 
ord that  it  would  have  been  offered,  bad  it  out 
been  for  the  conduct  of  appellants  and  those 
acting  with  them.  The  proof  is  certain  that 
the  Methodist  denomination  had  diarge  of 
the  meeting,  and  a  song  bad  been  aung,  and 
that  Bev.  Mr.  Croea,  the  Mrthodlst  iffeatdier 
In  charge  of  that  station,  was  delivering  an 
address  or  sermon  upon  the  birth  of  Christ, 
a  theme  upon  which  the  baDea  and  destinies 
of  all  Christendom  depends.  It  was  at  this 
point  that  the  meeting  was  disturbed  by  the 
brutal,  cowardly,  mfflanly,  and  sacrtlegiona 
conduct  (Mt  aKiellants  and  those  acting  with 
them,  as  charged  In^  the  information  and 
provm  hy  the  testimony*  It  would  be  dlflh 
cult  to  lmagli»  anything  more  highly  cal- 
culated to  wound  the  religious  soitimenta  of 
the  persons  there  assembled  and  to  cmte  a 
disturbance  than  the  conduct  ot  which  the 
testimony  shows  appellants  and  those  acting 
with  them  were  guilty.  To  sustain  the  con- 
tention of  counsel  tor  aj^llants  would  be  to 
make  a  burlesque  of  both  rellelon  and  the  law, 
and  to  place  the  most  sacred  onotlons  of  tlie 
human  heart  at  the  mercy  of  brutality,  ruf- 
fianism, and  rowdyism.  We  are  only  gur* 
prised  that  amwllants  and  all  persona  act- 
ing with  than  were  not  wsh  Kat  to  Jail  tor 
six  months  and  fined  the  sum  of  9B0O.  The 
conduct  of  which  appellants  were  clearly 
proven  to  be  guilty  cannot  be  too  Berettij 
condemned  and  all  Bucb  chamcters  should 
be  made  to  know  that  If  they  do  not  respect 
the  law,  which  protects  the  rights  and  feel- 
ings of  othos,  they  wHl  be  treated  and  pna^ 
Ished  as  common  criminals. 
This  la  the  first  time  that  the  qoestlon  as 
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to  wliat  constttntes  a  dlBtnrbanoe  of  reUgtous 
wonbip  has  ever  been  presented  to  this 
Qomt  for  determination.  TMb  diaracter  of 
offiuue  1m  80  wanton  and  Inexcusable,  and  is 
80  destmctlTe  of  peace,  morals,  and  good 
tnOer,  that  we  fe61  that  the  law  shonld  be 
UberaUy  construed  In  favor  of  the  state  and 
strictly  construed  against  anwUants.  Such 
characters  are  notified  that  they  will  look 
in  vain  to  this  court  for  protection  when  tbey 
violate  either  the  letter  or  spirit  of  these 
statutes. 

We  find  no  prejudicial  error  In  the  rftcord. 
The  Ja^ment  of  the  lower  court  Is  therefore 
affirmed. 

ARMSTRONG,  P.  J.,  and  DOYIiEt.  J., 
cmunr. 


(•  Okl.  Cr.  38) 

GURRT  T.  STATEL 

(Criioinal  Gonrt  of  Ajweala  of  Oklahoma. 

March  13,  1913.) 

(SyHaTnu  Ay  ike  Court,) 
CanaNAi,  Law  (|  1160*)— Apfui^Bstibw 

OF  Conviction. 

Wbere  the  inxy  find  a  vwdict  of  guQty, 
which  is  approved  Iqr  the  trial  conrt,  and  there 
is  evidence  in  the  record  to  suBtain  the  verdict, 
it  will  not  be  set  aside  in  the  absence  of  prej- 
udicial error. 

[Bd.  Note.— For  other  cases,  see -Oiminal 
Law,  Cent  Die  f  8084;  Dec.  Dig.  S  1160.*] 

Appeal   from   District  Court,  Pontotoc 
Connty:  Robert  H.  Raln^,  Judge. 
'  Charles  Onrry  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

Crawford  &  Bolen,  of  Ada,  for  plaintiff  in 
error.  Chas.  West,  Atty.  Gen.,  Smith  O. 
Matson,  Aast  Atty.  Gen.,  and  H.  A.  King,  of 
Oklahoma  City,  for  the  State. 

DOYLE.  J.  Plaintiff  in  error,  hereinafter 
referred  to  as  "defendant,"  was  tried  and 
amvicted  in  the  district  court  of  Pontotoc 
county  for  the  offense  of  larceny  of  domestic 
animals  and  was  sentenced  to  imprisonment 
for  one  year  in  the  penitentiary.  The  Judg- 
ment and  sentence  was  entered  March  8. 
1911.  An  appeal  was  perfected  by  filing  In 
tills  court  September  2,  1811,  petition  In  er- 
ror with  case-made. 

Without  going  Into  a  detailed  statement  of 
the  testimony,  the  transcript  shows  that  de- 
fendant came  to  Tyrola  Friday  evening  and 
put  his  horse  in  Lewis  Waldon's  barn.  The 
next  night,  the  defendant  and  Lewis  Waldon 
were  seen  on  horseback  driving  two  cows 
from  Tyrola  towards  Francis,  about.  8:30  p. 
m.  'The  next  morning  about  4  o'clock  they 
were  seen  going  back  toward  Tyrola  with- 
out the  cattle.  Ttiis  was  Saturday  night 
Monday  morning  these  cows  strayed  into 
Francis,  their  ears  had  been  fresh  marked 
and  the  bush  of  their  tails  cut  off.  They 


were  placed  In  a  lot  and  Identified  by  J.  -M. 
Maidey  as  his  cows,  that  were  driven  away 
from  his  place  some  time  Saturday  night  A 
witness  tesUfled  that  he  found  pieces  of  cow 
eavs  and  the  bush  ot  their  tails  about  half 
a  mile  from  Francis.  From  Tyrola,  where 
th^  started  with  the  cattle,  it  is  about  10 
miles  to  Frands.  Defendant  testified  on 
his  own  behalf  that  he  was  faired  by  liswis 
Waldon  to  help  drive  the  cattle,  &nd  that  he 
did  not  know  that  they  were  stolen. 

The  errora  assigned  are,  In  ^ect,  that  the 
verdict  Is  contrary  to  the  law  and  the  evi- 
dence, and  that  the  court  erred  in  the  In- 
structions  given.  This  review  of  the  Ihcts 
suffices  to  show  that  the  case  was  <me  for 
the  Jury.  The  sufficiency  of  the  evidence  to 
show  the  commission  of  the  crime  and  the 
gnilt  of  defendant  is  not  a.  question  in  the 
discretion  of  the  court,  and  this  court  will 
not  revie#  the  evidence  In  a  case  for  the 
purpose  of  passing  upon  the  w^ht  and 
credibility  of  the  evidence. 

The  instructions  of  the  court  were  fair,  and 
no  good  purpose  would  be  served  by  review- 
ing the  objections  to  them,  further  than  to 
state  Oiat  we  find  no  error  in  any  of  the 
matters  complained  of  putalnlng  thereto. 

From  a  careful  examination  of  the  record 
we  are  clearly  of  opinion  that  the  appeal  In 
tills  case  Is  destitute  of  merit 

The  Jndgmoit  of  the  district  conrt  pt  Pon- 
totoc connty  will  tiierefore  be  affirmed. 

ARMSTRONG,  P.  J.,  and  FURMAN,  3^ 
concur. 

(»  Okl.  Cr.  ») 

GOmS  V.  STATD. 

(Criralaal  Gonrt  of  Appeals  of  OUshoma. 

March  13,  1913.) 

(Syllabw  bv  the  OottrtJ 

1.  CaiuinAX.  Law  (|  1163*)— TaiAZi— Sbpau- 

TION  OF  JUBT. 

On  proof  of  a  violation  of  the  provisions 
of  Procedure  Criminal  (section  68oB,  Oomp. 
Laws  1909),  by  permitting  the  iury  to  sep- 
arate after  the .  case  is  finally  submitted,  tne 
defendant  is  entitled  to  the  presumption  that 
such  separation  has  been  prejudiciu  to  him, 
and  the  burden  of  proof  Is  on  the  prosecution 
to  show  that  no  uijury  could  have  resulted 
therefrom  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
LBW.^ent  Dig.  B  8090-3099;   De&  Dig.  | 

2.  GnnaNAt  Law  (i  927*)— New  Tuait- 
Sbpabation  ov  Jvbt. 

Where  the  bailiff  in  charge  of  a  jury,  aft- 
er the  case  has  been  finally  submitted,  permits 
a  juror  to  leave  the  jury  room  and  go  out  upon 
the  streets,  and  such  Juror's  eonouet  during 
his  absence  is  unexplained,  the  trial  court 
stiould  sustain  the  motion  for  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2257-2262;  Dec  Dig.  S 
927.*] 

.  Appeal  from  Payne  County  Court;  P.  D. 
Mitchell,  Judge. 


•Tor  otber  caies  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dls.  Kay-Mo.  SortM  it  R«i|*r  IndsxM. 
130P.-33 
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J.  W.  Odns  wu  omvlcted  of  rlolattng 
ttw  probiUto^  law.  Judgment  for  plaintiff, 
and  defendant  appeali.  Berersed. 

See,  also,  6  Okl.  Ct.  704,  119  Pac.  1130. 

J.  M.  Springer,  of  Stillwater,  for  plain- 
tiff In  error.  Chas.  West,  Atty.  Oen.,  Smltb 
O.  Matson,  Asst  Atty.  Gen.,  and  C  J.  Dar- 
mport,  of  (Hdaboma  GUy,  for  the  Stat& 

DOTIiB,  J.  Plaintiff  in  error  was  con- 
victed of  Itaving  poBses^n  at  Intoxicating 
liquors  wltb  intent  to  sell  the  same,  and  was 
sentenced,  in  accordance  with  the  verdict,  to 
serve  a  term  of  30  days  in  Qie  county  jail 
and  pay  a  fine  of  960. 

The  Judgment,  and  tentence  was  mtered 
on  July  24,  1911^  To  reverse  the  judgment, 
an  appeal  was  perfected  by  filing  in  this 
court,  on  November  4tlit  a  petition  in  error 
with  case-made. 

Of  the  numerous  assignments  of  error 
relied  on  for  a  reversal  of  the  Judgment,  it 
Is  only  necessary  to  consider  the  one:  "That 
the  Jury  were  allowed  to  separate,  without 
leave  of  court,  after  they  bad  retired  to  and 
during  the  time  they  were  deliberating  upon 
their  verdict,  and  before  said  verdict  had 
been  agreed  upon  by  the  Jury."  In  the  mo- 
tion for  new  trial,  this  was  assigned  as  one 
of  the  grounds,  and  was  supported  by  two 
affidavits,  to  the  eCtect  that  one  of  the  Jurors, 
O.  P.  Furman,  was  permitted  to  leave  the 
Jury  room,  and  went  out  on  the  streets  of 
Stillwater  and  bought  bananas,  wlilcfa  he 
brought  back  to  the  rest  of  the  Jury.  This 
occurred  about  half  past  10  o'clock  at  night 
This  fact  is  not  disputed  by  the  state,  and 
no  explanation  is  offered.  We  are  of  the 
opinion  that  the  jnotlon  for  a  new  trial 
should  have  been  allowed. 

[1]  Sectl<Hi  6858,  Procedure  Criminal,  pro- 
vides: "After  hearing  the  charge,  the  Jury 
may  either  decide  in  court,  or  may  retire  for 
deliberation.  II  they  do  not  agree  without 
retiring,  one  or  more  officers  must  be  sworn 
to  keep  them  together  In  some  private  and 
convenient  place,  without  food  or  drink,  ex- 
cept bread  and  water,  unless  otherwise  or- 
dered by  the  court,  and  not  to  permit  any 
person  to  speak  to  or  communicate  with 
them,  nor  do  so  themselves,  unless  It  be  by 
order  of  the  court,  or  to  ask  tbem  whether 
they  have  agreed  upon  a  verdict,  and  to  re- 
turn them  into  court  when  they  have  so 
agreed,  or  when  ordered  by  the  court."  This 
statute  has  been  construed  in  the  following 
cases:  Bllton  v.  Territory,  1  OkL  Gr.  566, 
90  Pac.  163 ;  Armstrong  v.  State,  2  OkL  Gr. 
567,  103  Pac.  658,  24  L.  R.  A.  (N.  8.)  776; 
Ridley  Stete*  S  OkL  <3t.  622,  IIB  Fae.  628; 
Selatrom  t.  State,  7  OHO.  Gr.  S4B.  128  Pac 
557. 

In  Armstrong  v.  State,  supra,  it  Is  said: 
"It  Is  our  opinion  tlut  this  section  impera- 
tively reqnlres  that,  upon  the  final  submls- 

'rorottatr 


slon  of  Uie  ease  to  llie  foxy,  Oiey  cannot  be 
permitted  to  separate  and  11^  attw  soeh  ■nb' 
mission,  the  Jury  eeparates,  nidi  eqiaratlim 
vitiates  the  verdict,  notwithstanding  no  af- 
firmative proof  of  prejudice  Is  oflCwed.  Vben 
this  provision  of  the  law  b  vlf^ted,  Uie 
legal,  presnmption  1%  that  it  haa  actaally 
prejudiced  the  defendant,  cr  tended  to  bla 
prejudice  in  respect  to  a  substantial  r^t." 

In  Selatrom  v.  Stat^  stqrra,  it  is  said: 
"Under  the  statute  (section  6858,  supra),  the 
true  rule  Is  that  upon  proof  of  a  vtolattim  <tf 
the  provistotts  thereof  pernUttiiig  tbe 
Jury  to  separate  and  converse  with  unaa- 
thoxlaed  persons  attes  the  final  submission  of 
the  case  and  before  a  verdict,  the  defendant 
is  entitled  to  the  presumption  that  sndi 
misconduct  has  been  ivejudiclal  to  him ;  and 
the  burden  of  proof  Is  <m  the  prosecution  to 
show  that  the  defendant  has  suffertil  no 
injury  by  reason  of  such  misconduct  Tbere 
are  many  instances  where  necessary  separa- 
tions may  be  held  trivial  and  nonpreJu^Udal. 
especially  .where  the  undisputed  facts  are 
sufficient  to  rebut  the  presnmption  of  prej- 
udice ;  but  that  Is  not  this  cas^  While  the 
act  of  the  Juror  Oreen  returning  to  the  jury 
room  was  harmless,  the  conduct  <A  the  fore- 
man of  the  Jury,  the  bailiff,  and  the  sheriff, 
whether  Inadvertent  or  otherwise,  was  im- 
proper and  in  violation  of  the  statute,  and 
the  Instructions  of  the  court,  and  the  defend- 
ant was  entitled  to  the  benefit  of  the  iw 
sumptlon  that  such  .misconduct  was  prejudi- 
cial to  him,  while  these  officers  may  bave 
Intended  no  wrong,  and  their  improper  acts 
were  not  prompted  by  evU  Intent,  the  pros- 
ecution only  called  the  bailiff,  and  did  not 
meet  the  bnrd^  calling  the  others  to 
testify  in  ffiEpIanatlon  of  their  misconduct" 
•  [1]  It  will  be  presumed,-  In  the  absence  vt 
anyttilng  to  the  contrary,  that  the  rl^ts  of 
the  defendant  were  prejudiced  by  the  mis- 
conduct of  the  bailiff  in  permitting  the 
separation  of  the  jury  in  disregard  of  tbe 
requirements  of  the  statute.  Courts  cannot 
be  too  strict  in  compelling  a  rigid  and  vigi- 
lant observance  of  the  provisions  of  the  stat- 
ute designed  to  preserve  the  purity  of  Jury 
trials. 

For  the  reasons  stated,  the  trial  court 
erred  in  overruling  tbe  motion  fOr  a  new 
trial.   The  Judgment  Is  therefore  reversed. 

ABHSTBONQ,  P.  J.,  and  FUBICAM,  J„ 
concur. 

O  Ota.  Or.  Vt) 

WELCH  T.  flTTATBL 

(Grimhial  Court  of  Appeals  of  OUaboma. 
Marcb  11.  1918.) 

(StflMu*  ftv  the  Court.) 

1.  OananAi.  Law  (S 1130*)— APPKAL—Bainra. 

Where  lawyers  take  an  appeal  to  tUs 
court  it  is  their  duty  to  file  a  printed  or  type- 
written brief  in  which  they  must  clearly  pdut 
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«Kt  the  erro»  npoa  which  they  reb  and  nuke 
an  ftiYument  In  support  of  the  posmoos  which 
they  assume. 

lEkl  Note.— For  other  caBes.  see  Criminal 
Law.  Cent.  Dig.  H  20C6,  296&-2970,  8206; 
Dee.  Dig;  |  Um*] 

2.  CuHiNAL  Law  (i  1108*)— Appsal  in  Mza- 
0BMKA.1I0B  Cask— FiLiHO  Cau-Madb. 

Under  oar  statute,  an  appeal  in  a  miade- 
meanor  case  must  be  perfected  by  filing  a  case- 
made  or  transcript  of  the  record  in  thia  court 
within  60  days  from  the  date  of  the  Judgment, 
nnleas  this  Qme  Is  extended  tqr  an  order  duly 
entered  by  the  trial  judge  in  the  records  of 
hia  court;  and  in  no  event  can  an  appeal  be 

Krfected  after  the  lapse  of  120  doya  from  the 
te  of  the  Judgment. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  H  2S90-2892;  Dec.  Dig.  f 

uoa*] 

3.  Cbxkinai.  Law  (|  1081*) —Appeal  — No- 
tice OF  APPEAIm 

Notices  of  appeal  muat  be  serred  upon  the 
ooonty  attorney  and  the  clerk  of  the  court 
from  which  the  appeal  ie  taken,  as  required 
by  statute. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2722-2724,  2062;  Dec.  Dig. 

I  loei.*] 

Appeal  from  Garrln  County  Court;  W.  B. 
M.  Mitchell,  Judge. 

J.  T.  Welch  was  convicted  of  violation  of 
tbe  prohibition  law,  and  appeals.  Dismissed 

1.  S.  GorrlBon,  of  Lindaey,  for  appellaatL 
K.  G.  SpUman*  Ant  Att?.  Oen.,  for  tbe  State. 

rUBMAN,  J.  On  the  27th  day  of  JanuaiTi 
1911,  iudgment  was  rendered  In  the  connty 
court  of  Garrln  coonCy  egalnst  appellant  for 
a  Tlolatlon  of  the  prohibitory  liquor  law,  and 
his  panisbnwnt  was  assessed  at  a  flue  of 
960  and  80  days'  conflnanent  in  the  oounty 
jaU.  Fcom  this  Jndgmoit,  awellant  attempt- 
ed to  an>eaL 

The  transcript  Of  tbe  record  was  filed  in 
tUs  court  on  tbe  JMth  day  ef  Jannaryt  1012; 
bnt  oooBsel,  who  lepresMited  mvpellBut  In  tbe 
trial  court,  have  evidently  abandoned  the 
appeal,  aa  no  brief  has  ever  been  filed  or 
any  appearance  made  In  this  court  in  behalf 
of  appellant 

[1]  It  would  be  Impossible  for  this  court  to 
tnuuaet  Its  buslnees  if  tt  did  not  require 
lawyers,  wbo  appeal  fAses,  to  iffoperly  pre- 
aoit  tbon  to  tbe  coott;  and,  irtien  no  brief 
is  filed  plating  oat  the  errors  relied  upon, 
tbls  court  cannot  do  more  than  exaw'lne  tbe 
record  for  JurlsdlctlonBl  errors. 

[t,  II  On  an  examination  of  this  record,  we 
find  that  tbe  tUne  fbr  perfecting  the  ai^eal, 
wMeh  tbe  statute  places  at  60  days  from 
tbe  date  of  tbe  judgment,  was  never  extend- 
ed by  the  trial  court  This  time  expired  on 
die  26tb  day  of  November,  lAlL  The  rec- 
ord was  nM  filed  In  this  court  until  tbe  24th 
day  of  January,  1912,  69  days  after  the  time 
allowed  by  law  had  expired.  We  also  find 
tiiat  notices  of  aroeal,  as  required  by  stat- 
ute, were  never  served  on  the  connty  attor^ 
ney  and  tbe  clerk  of  the  court  from  which 
the  appeal  was  taken.  Both  of  these  drfects 


are  jurisdictional  and  ar«  fttal  to  tbls  ap- 
peaL  For  these  reasons,  the  court  has  never 
acquired  jurisdiction  nt  this  case,  and  cannot 
consider  tbe  record  for  any  purpose. 

Tbe  appeal  la  dismissed,  with  directlcms 
to  tbe  county  court  of  Ctarrln  county  to  pro- 
ceed to  enforce  its  judgment 

AKMSTB0K6,  P.  J.,  and  DOYLE,  j,,  con- 
cur. 

(»  OU.  Cr.  BO) 
BELCHElB  V.  STATB. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  16,  1918.) 

(ByUahu§  by  ike  Court,) 

1.  CannNAZ.  Law  (|  1131*)— Appeal— Escape 
OF  Appkixanit— Dismissal. 

Where  a  defendant  has  been  convicted 
and  sentenced,  and  perfects  an  appeal,  this 
court  will  not  consider  his  appeal,  unless  de- 
fendant is  where  he  can  be  made  to  respond 
to  any  Judgment  or  order  which  may  be  ren- 
dered in  the  case.  And  where  a  defendant 
makes  his  escape  from  the  custody  of  the  law 
and  becomes  a  fugitlTe  from  justice,  the  ap- 
peal wlU  be  dismissed. 

[Ed;  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  2971-2979,  2985;  Dec.  Dig. 
I  1131.*] 

2.  CoNSTrnmoNAL  Law  <|  271*)— Doe  Pbo- 
CESS  or  Law— Dismissal  of  Appeal. 

The  dlsndssal  of  on  appeal,  taken  from  a 
jndgment  of  conviction  because  the  defendant 
18  a  fugitive  from  Justice,  is  not  a  denial  of 
due  process  of  law.  and,  where  tbe  furtive  Is 
brought  again  withm  the  custody  of  the  court, 
a  refusal  of  tbe  court  to  set  aside  Us  order  of 
dismissal  and  reopen  the  case  does  not  consti- 
tute a  denial  of  due  process  of  law  within 
the  meaning  of  tbe  United  States  Constitution 
or  the  Constitution  of  the  state  of  Oklahoma. 

[Ed.  Note.— For  other  eases,  see  Constitn- 
tional  Law,  Gent  Dig.  i  760;  Dse^  Dig.  | 
271.*] 

Appeal  from  District  Court,  laekson  Conn- 
ty; Frank  Mattiewi^  Judge. 

Percy  Seldwr  was  convicted  <tf  crime  and 
appeals.  Dismissed. 

S.  B.  Oarrett  and  S.  J.  Castleman,  both 
of  Altns,  toT  plaintiff  in  error.  Chas.  West, 
Atty.  Oen.,  .Smith  C.  Matson,  Asst  Atty. 
Gen.,  and  ti.  L.  Hankins,  Connty  Atty.,  of 
Altna  (W.  O.  Austin,  of  Bldorado,  of  coun- 
sel), for  the  Btate. 

DOTLB,  J.  Tbe  plaintiff  In  error  was 
convicted  in  tbe  district  court  of  Jackson 
county  of  the  crime  of  rape  in  ttke  first  de- 
gree, alleged  to  have  been  committed  on  one 
Julia  S.  Johnson,  and  was  sentenced  to  be 
imprisoned  in  the  state  reformatory  at  Gran- 
ite for  a  term  of  five  years.  The  judgmoit 
and  sentence  was  altered  on  April  26,  1912. 
To  reverse  the  judgment  an  appeal  was  p^ 
fected  by  flUng  In  tbls  court  S^jitCTiber  17, 
1912,  a  petition  in  error  with  case-made, 

A  motioa  to  dismiss  tbe  appeal  has  been 
filed,  which,  omitthog  tbe  formal  parts^  reads 
as  follows:  ^XJomes  now  Gbarles  Wart,  At- 
torney General  of  the  state  of  Oklabnna, 
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If.  Ifc  Hankiiu^  conntr  attorney  of  Jackaon 
oonnty,  OkL,  and  W.  C  Austin  of  counsel 
for  the  state  of  Oklahoma,  and  Informs  and 
glTes  the  court  to  understand  that,  the  plain- 
tiff in  error,  Percy  Bel<dier,  soon' after  his 
convlctlfHi  and  sentence  In  the  district  court 
of  Jac^Bon  coun^,  from  which  this  appeal 
originated^  made  and  executed  a  bond  for 
appeal  in'  this  cause  oon^tloned,  among  oth-' 
ei  things,  that  he  would  not  leave  the  state 
withont  leave  of  court;  that  after  the  exe- 
cnti<m  of  said  bond  and  pending  the  per- 
fection of  the  record  for  the  appeal,  with- 
out leave  of  court  and  without  the  knowl- 
edge or  consent  of  the  officers  of  the  state  of 
Oklahoma,  voluntarily  left  the  state  of  Okla- 
homa and '  establl^ed  a  resldrace  in  the 
county  of  Hardeman,  state  of  Texas,  and 
while  there,  he,  the  said  Percy  Belcher,  mur- 
dered his  father,  W.  R.  Belcher,  on,  to  wit, 
about  the  Slst  day  of  May,  1912,  and  there- 
after, for  the  purpose  of  escaphig  from  and 
of  avoiding  arrest  by  the  authorities  of  the 
state  of  Texas,  came  Into  the  state  of  Okla- 
homa and  took,  up  a  temporary  residence  In 
the  state  of  Oklahoma  at  Oklahoma  City, 
appearing  under  assumed  names  of  Pender- 
graft  and  W.  M.  Clark,  and  while  In  Okla- 
homa City,  Frank  Walker,  the  duly  elected, 
qualified,  and  acting  sheriff  of  Hardeman 
county,  T^,  acting  under  a  warrant  Issued 
by  the  proper  court  in  the  state  of  Texas  In 
an  action  wherein  the  state  of  Texas  proae^ 
cuted  the  said  Percy  Belcher  for  murder  as 
aforesaid,  effected  the  arrest  of  Percy  Bel- 
cher, alias    Parker;   that  thereafter 

the  said  Percy  Belcher  waiving  requisition 
returned  with  the  said  Frank  Walker  as 
such  sheriff  to  the  state  of  Texas,  where  In 
due  course  of  procedure  the  said  Percy  Bel- 
cher was  held  without  bail  by  the  anthor- 
itles  of  the  state  of  Texas  to  answer  the 
charge  of  murder  as  aforesaid ;  that  ever 
since  dald  time  and  at  the  present  time  the 
said  Percy  Belcher  was  and  Is  lodged  In  the 
county  Jail  at  Quanab,  Tex.  And  your  In- 
formants further  say  that  by  reason  of  these 
matters  the  said  Percy  Belcber  is  a  fugitive 
from  Justice ;  that  he  has  voluntarily  placed 
himself  beyond  the  reach  of  the  writs  of  this 
court  or  the  inferior  court,  and  has  there- 
fore forfeited  his  right  to  have  this  api>eal 
considered  and  the  same  ought  to  he  dis- 
missed. And  In  support  of  these  allegations 
the  state  attaches  hereto  the  affidavits  of 
M.  Ii.  Hanklns,  county  attorney  of  Jackson 
county,  Okl.,  Frank  Walker,  sheriff  of  Har- 
deman county,  Tex.,  and  a  certified  copy  of 
the  Indictment  returned  against  said  Pen? 
Belcher  in  Hardeman  county,  Tex.,  on  the 
25th  day  of  October,  1912,  charging  said 
crime  of  murder,  also  a  certified  copy  of  the 
appeal  bond  In  this  case  and  makes  each 
of  said  affidavits  a  part  of  this  motion  by 
reference,  and  also  said  copies  of  Indictment 
and  appeal  bond.  Wherefore,  the  state  of 
Oklahoma,  tbrou^  Its  Attorney  General  and 
the  other  attonieys  herein  mentioned,  prays 


BEPOBTEB  (PU. 

that  an  ordw  be  made  (Msralsaing  ttda 
peal  and  directing  tiiat  the  original  Judgment 
of  conviction  and  sentoioe  of  imprisonment 

be  executed."  ^ 

In  reply  to  this,  three  affidavits  were  filed, 
including  that  of  the  plaintiff  in  error,  where- 
in be  states,  at  the  time  of  his  conviction 
he  was  a  minor  of  18  years  of  age;  that 
when  his  ai^)eal  bond  was  approved  be  wrat 
to  Texas  with  bis  parents;  that  when  be 
was  arrested  June  9, 1612,  in  Oklahoma  City, 
on  the  charge  of  murder,  for  which  he  b 
now  held  in  the  state  of  Texas,  he  agreed  to 
waive  extradition  and  go  back  to  Texas,  if 
the  Texas  sheriff  would  go  over  the  Frisco 
Railroad  from  Oklahoma  City  through  Altos, 
Jackson  county,  and  there  permit  bis  sureties 
to  Surrender  blm  to  the  sheriff  of  Jackson 
county;  that,  after  making  said  agreement, 
said  sheriff,  withont  his  consent,  and  with- 
out an  extradition  warrant,  took  him  by  Ft. 
Worth,  and  on  to  Quanab,  Tex.,  and  did 
not  bring  him  Into  and  through  said  Jackson 
county  as  he  had  agreed  to  do;  that  he  la 
not  now  at  this  time  out  of  the  state  of 
Oklahoma  wltb  his  own  consent;  and  that 
his  present  detention  outside  of  the  state 
of  Oklahoma  Is  without  his  consent,  and  Is 
not  voluntary  upon  his  part  In  his  affida- 
vit he  does  not  deny  that  he  was  living  at 
Oklahoma  City  under  an  assumed  name, 
nor  that  he  was  a  fugitive  from  justice  from 
the  state  of  Texas  at  the  time  of  his  arrest 
in  Oklahoma  City.  It  is  now  more  than  nine 
months  since  plaintiff  in  error  was  taken  to 
Texas,  and  he  has  not  yet  returned  to  Okla- 
homa. 

On  the  undisputed  facts  we  think  this  case 
comes  within  the  following  rule  declared  by 
this  court  in  numerous  dedslons. 

[1]  The  Criminal  Court  of  Appeals  will 
not  consider  an  appeal  unless  the  defendant 
Is  where  he  can  be  made  to  respond  to  any 
judgment  or  order  which  may  be  rendered 
In  the  case,  and,  where  the  defendant  makes 
his  escape  from  the  custody  of  the  law  and 
Is  at  large  as  a  fugitive  from  justice  this 
court  will  on  motion  dismiss  the  appeal 
Tyler  v.  State,  3  Okl.  Or.  179,  104  Pac.  919, 
26  L.  B.  A.  (N.  S.)  921;  Tanner  v.  States 
5  Okl.  Cr.  298,  114  Pac.  360;  McGraw  v. 
State,  7  Okl.  Cr.  106,  122  Pac.  242.  Under 
the  provisions  of  Procedure  Criminal  (sec- 
tion 6945,  Snyder's  St),  an  appeal  may  be 
taken  by  the  defendant,  as  a  matter  of  right, 
from  any  judgment  against  him;  and  there 
Is  no  express  provision  authorizing  the  dis- 
missal of  an  appeal  on  the  grounds  stated; 
yet  we  think  that  it  is  no  part  of  our  duty 
as  an  appellate  court  to  consider  or  review 
the  judgments,  orders,  and  rulings  of  which 
a  plaintiff  in  error  complains,  while  he  Is 
at  large  as  a  fugitive  from  justice. 

In  People  t.  Genet,  59  N.  T.  80,  17  Am. 
Rep.  315,  it  was  said:  "The  provisions  of 
the  statutes,  giving  to  defendants  in  crimi- 
nal cases  the  right  to  make  a  bill  of  excep- 
tions, are  not  so  absolute  as  to  diqilace  aXL 
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the  other  prlndples  which  belong  to  crim- 
inal proceedings,  bnt  must  be  taken  In  sub- 
ordlnatloa  to  theOi.  We  think  they  do  not 
require  the  court  to  encourage  escapes  and 
fiicUltate  the  evasion  of  the  Justice  of  the 
state,  by  actendlng  to  escaped  convlcta  the 
means  of  revlevring  their  convtctlous.''  State 
T.  Scott,  70  Kan.  692,  79  Foe.  120,  8  Ann. 
Gas.  fill.  Also,  State  t.  Keebler,  14S  N.  <X 
SBO,  S9  S.  B.  872,  IS  Ann.  Cas.  496. 

[1]  In  the  case  of  Allen  t.  Georgia.  166 
0.  8.  138,  17  Snp.  Gt  fi2S,  41  U  Ed.  949, 
the  defendant  had  been  conTlcted  and  sen- 
tenced to  death  In  a  superior  court,  and 
bad  sued  out  a  writ  of  error  from  the  Su- 
preme Court  of  the  state  of  Georgia,  which 
was  assigned  for  hearing  The  caae  having 
been  called,  it  was  "made  to  appear  to  tb» 
court  by  affidavits  that  the  defendant  after 
his  conviction  and  sentence  had  escaped  and 
was  a  fugitive  from  Justice.  From  this  show- 
ing the  Supreme  Court  of  Georgia  ordered 
that  the  wilt  of  error  be  dismissed.  After- 
wards the  d^endant,  having  been  recaptured* 
was  resentenced  to  death  by  the  superior 
cour^  and  thereupon  made  application  to 
one  of  the  Jnstices  of  the  Supreme  Court  of 
the  United  States  for  writ  of  error,  whlcb 
-was  duly  granted,  assigning  as  error  that 
the  dismissing  of  his  writ  of  error  by  the 
Soprone  Court  ot  the  state  of  Georgia  was 
a  denial  of  due  process  of  law.  The  Su- 
preme Court  of  the  United  States  held  that 
the  dismissal  by  a  state  court  of  a  writ  of 
error  taken  by  the  accused  from  a  convle- 
tion,  because  he  has  escaped  and  is  a  fogl- 
.tive  from  Justice,  is  not  a  denial  of  due  pro- 
cess ot  hiw,  and,  where  the  fngitiTe  is 
brou^t  again  within  tiie  custody  of  the 
court,  a  refusal  ot  the  court  to  set  aside  Its 
order  of  dismissal  and  reopen  the  case  does 
not  constitute  a  denial  of  due  prooeae  of 
iaw,  within  the  meaning  of  the  fMeral  Con* 
aUtution. 

In  this  ease  it  appears  that  about  a  month 
after  title  Judgmmt  ot  conviction  was  ren- 
dered, and  more  than  three  months  before 
his  appeal  was  perfected  in  this  court,  he 
became  a  fugitive  from  JusUoe  from  the  state 
of  Texas. 

It  is  onr  opinion  that  plaintiff  In  error 
has  waived  the  right  to  have  his  appeal  in 
tUa  case  considered  and  determined. 

The  appeal  is  therefore  dismissed. 


ABHSTBOMO.  P. 
eoneur. 


and  FURBIAN,  3^ 


<•  ou.  Or.  36) 

SMITH  T.  STATB. 
(Crimlsal  Court  of  Appeals  of  Oklahoma. 

March  8,  1913.) 

(BvUtthtu  kv  tha  Court.) 
Cbihikal  Law  (i  1130*)— Axtpul— Avtibm- 

AHCB. 

When  a  petHlon  in  error  and  case-made  Is 
flled  in  this  court.  It  is  the  duty  of  counsel  to 


prepare  and  file  briefs  or  appear  and  ortllr 
argue  any  aaaignments  of  error  relied  upon  for 
reversaL  When  this  is  not  done;  the  appeal  im 
treated  as  abandoned,  and.  in  the  abswce  mi 
fundamental  error,  the  Judgment  of  the  lower 
court  will  be  affirmed  for  want  of  prosecution. 

[Ed.  Note.— For  other  caaea,  saa  Criminal 
Law.  Cent  Dig.  H  2956^  296D-j»70^  8205;  Dae. 
Dig.  S  1130.*r 

Appeal  from  District  Court,  La  Flore  Coun- 
ty ;  Malcolm  O.  Bosser,  Judges 

Charley  Smith  was  convicted  of  larceny  ot 
domestic  animals,  and  appeals.  Affirmed. 

Tom  w.  Neal,  of  Poteau,  for  plaintiff  in 
error,  a  J.  Davenport,  Aast  Atly.  Gol.  tor 

the  Stata 

ABMSTBONG,  P.  J.  The  plaintiff  In  error. 
Charley  Smith,  was  convicted  at  the  April, 
1911,  term  of  the  district  court  of  Le  Flora 
county  on  a  charge  of  larceny  ot  domeatlc 
animals,  and  his  punishment  fixed  at  Impris- 
onment In  the  state  penitentiary  for  a  period 
of  three  years.  The  appeal  was  perfected  in 
this  court  on  the  2l8t  day  of  October,  1011. 
The  petition  In  error  points  out  no  apecifle 
ground  for  reversal,  but  generally  alleges  er- 
ror  In  the  overruling  of  the  motion  for  new 
trial  and  in  arrest  of  Judgment  No  briefs 
have  been  filed  by  counsel  on  behalf  of  the 
plaintiff  In  error,  and  no  appearance  made 
for  oral  argument  We  have  examined  the 
record,  and  find  that  no  constitntlonal  right 
was  denied  the  accused. 

The  Judgment  of  the  trial  eonrt  is  la  all 
things  affirmed. 

DOTIiD  and  FUBMAN.  JJ.,  concUE. 

(9  OU.  Gr.  D 

MOORB  V.  STATB. 
<01minal  Court  of  Appeals  <rf  (nJahooL 

-March  8^  1913.) 

fSwOa^  l9  <ft«  Oomrt} 

1.  GAioiva  ({|  68,  02*)— "Oaubxjno  DxTXCtf* 

— IKFORHATION. 

The  prohibitlona  c<mtalned  In  sections 
2422  and  Z426,  Oomp.  Laws  1900,  do  not  alone 
extend  to  those  who  deal  or  play  or  conduct 
the  various  games  of  chance  therein  specified, 
bat  such  prohibition  extends  to  the  carrying  on 
or  opening  ot  any  such  proUbited  game,  and 
the  use  therein  of  any  device.  And  any  table 
or  other  dei^ce,  necessarily  adapted  to  ue  use, 
and  necessarily  used  In  the  carrying  an  of  any 
such  Rsme,  Is  a  gambling  device  in  contempla- 
tioQ  of  law,  and  the  setting  up  or  using  of  such 
table  or  device  Is  prohibited;  and  an  informa- 
tion under  said  sections,  charging  the  defend- 
ant with  permitting  certain  tables  to  be  set  up 
and  used  for  the  purpose  of  gambling  in  rooms 
occupied  by  him  and  under  his  control,  cliances 
a  puolie  offense. 

[Bd.  Note.— For  other  cases,  see  Gaming. 
Cent.  Dig.  H  140-142,  IM,  165.  263-272;  Dee. 
Dig.  H  68,  02.* 

For  other  definitions,  set  Words  and  PluaaesL 
vol.  4,  pp.  3020-80^ 

2.  JcKT  (S  70*)— SnocoNina  TAX-ssiair. 

Where  all  of  the  Jurors,  whose  names  have 
been  regularly  drawn  from  the  Jury  box  and 


•Par  other  sassssst  same  topis  sad  ssstlea  MUUBBR  la  Use.  Olg.  A  Ail  Dig,  JCsgr-Ha,  Bsrtss  *  X«'r  ZadssM 


Digitized  by 


Google 


SIS 


180  PAOiriO  BBFOBTEB 


^limmoned,  do  Dot  appear  at  a  term  of  the 
court,  the  tri^l  judge,  in  hia  discretioQ,  may 
order  other  drawlnga  from  the  jnrj  box,  or  be 
may  order  an  open  veolre  addressed  to  the 
sheriff  summoning  the  necessary  number  of 
talesmen  from  the  body  of  the  county  to  com- 
plete the  jury. 

_[EJd.  Note.— For  other' case&  see  Jury,  Cent 
DUc.  H  810-330.  840,  350;  Dec  Diff.  S  70.*] 

Appeal  from  Tulsa  County  Court;  N.  J. 
Gubser,  Judge. 

Dug  Moore  was  convicted  of  vlolattng  the 
gambling  laws,  and  appeals.  Affirmed. 

Davidson.  &  WiUlama,  of  Tulsa,  for  appel- 
lant Smith  O.  Hatson  and  a  J.  Davenport, 
Asst  Attys.  Gen.,  for  the  State. 

FURMAN,  J.  Appelant  demurred  to  the 
Information  upon  the  ground  that  It  did  not 
state  focts  sufficient  to  consUtnte  a  public  of- 
foise  against  the  laws  of  the  state  of  Okla- 
homa. The  Information  alleged  that  on  the 
15th  day  of  January,  lOlO,  In  Tulsa  county, 
appellant  "did  unlawfully  and  wrongful^ 
permit  a  certain  gambling  table  and  derlces 
to  be  set  up  and  tiaed,  to  wit,  one  crap  table 
and  one  roulette  whe^  In  a  cwtaln  room  of 
a  certain  building  situate  on  the  west  side 
of  Main  street  In  the  dty  of  Tulsa,  Okl.,  and 
known  as  the  Moore  Hotd,  said  room  and 
hotel  bdng  then  and  there  in  the  possession 
and  occupied  by  said  Dug  Moore,  at  and  on 
whidi  certain  games,  to  wit,  craps  and  rou- 
lette, were  then  and  there  conducted  and 
played  by  divers  persons,  whose  names  are 
onknown  to  your  taifonnant,  for  money  "and 
ether  representations  of  value;  said  Dug 
Moore  then- and  there  haiing  the  control  of 
Bidd  room  and  building  described  as  afbre- 
sald." 

[11  Sections  2422  and  2426,  Comp.  Iaws 
1009,  are  as  follows : 

"Sec  2422.  Owners  or  Employers  of  Games 
Onllty.— That  every  person  who  deals,  plays 
or  carries  on,  or  opens  or  causes  to  be  open- 
ed, or  who  conducts,  either  as  owner  or  em- 
ployee, whether  for  hire  or  not,  any  game  of 
faro,  monte,  poker,  roulette,  craps,  or  any 
banking  or  percentage  game  played  with  dice, 
cards,  or  any  device,  for  money,  checks,  cred- 
it, or  any  representative  of  valu^  is  guilty 
of  A  misdemeanor,  and  Is  punishable  by  a 
fine  of  not  less  than  one  hundred  doUan  nor 
more  than  one  thousand  dollars,  and  by  im- 
prisonment In  the  county  Jail  for  a  term  not 
less  than  tblrt;  days  nor  more  than  six 
months." 

"Sec.  Penally  for  Leasing  Building  or 
Grounds  for  Gambling. — Every  person  who 
shall  permit  any  gambling  table,  hank,  or 
gaming  device  prohibited  by  sections  2422 
and  2424  of  this  act,  to  be  set  up  or  used  for 
the  purpose  of  gambling  in  any  house,  build- 
ing, shed,  shelter,  or  booth,  lot  or  other  prem- 
ises to  him  belonging,  or  by  him,  occupied, 
or  of  which  he  hath,  at  the  time,  pMsesslon 
or  control,  shall  be,  on  conviction  thereof,  ad- 


Judged  guilty  of  a  misdemeanor,  and  punish- 
ed by  a  fine  not  exceeding  two  hundred  dol- 
lars, nor  less  than  one  hundred  dollars,  or 
by  imprisonment  In  the  county  Jail  for  a 
term  not  exceeding  six  months  nor  less  than 
thirty  days,  or  by  both  such  fine  and  Im- 
prisonment in  the  discretion  of  the  court" 

The  two  sections  alwve  quoted  were  enact- 
ed by  the  Legislature  of  Oklahoma  territory 
In  1893,  and  were  continued  in  force  In  this 
state  by  the  terms  of  the  Constitution.  In 
1897  these  sections  were  construed;  and  an 
information  charging  substantially  the  same 
offense  as  that  chained  in  the  Information 
now  before  us  was  held  to  be  good  by  the 
Supreme  Court  of  Oklahoma  territory  in  the 
case  of  Jones  v.  T^Itory,  5  Okl.  536,  49 
Pac.  934.  Judge  Tarsney,  speaking  tor  tlie 
court,  said:  "We  are  honnd  ta  give  tbe  lan- 
guage used  by  the  Leglslatnra  such  Inter- 
pretation as  win  support  its  evident  Intent, 
if  the  language  used  is  fairly  susc^Uble  of 
such  interpretation.  That  the  I<eglslatnre 
intended  to  prohibit  the  setting  up  or  use 
of  gambling  tables  Is  b^ond  doubt;  and  that 
they  Intended  to  punish  those  who  should 
permit  such  tables  to  be  set  up  cannot  be  ques- 
tioned. *  •  *  We  are  therefore  clearly  of, 
the  oidni<m  that  it  was  the  intention  of  the 
Li^^lslature  to  prohibit  the  owners,  occuinnts, 
or  persons  in  possession  or  control  of  houses, 
buildings,  etc^  from  permitting  any  gaming 
table,  bank,  or  gaming  device  to  be  set  up 
or  used  fbr  tbB  purpose  of  gambling  therdn . 
and  that  the  language  ol!  sections  1  And  C, 
above  quoted,  with  suffident  clearness,  shows 
such  intent,  and  that  ther^bre  the  informa- 
tlon  In  this  case  did  charge  a  public  olTense, 
and  that  the  d^urrer  -was  rightly  overrul- 
ed." We  think  that  Judge  Tarsney  was  cor- 
rect In  his  Interpretation  ct  these  statutes, 
and  that  his  decision  Ui  the  case  of  Jones 
T.  Territory  is  conclusive  of  this  question. 

[3]  Second.  It  appiears  from  the  record  that 
out  of  the  list  of  Jurors  selected  by  the  Jury 
(Nimmlssifmeis  and  regularly  drawn  and  sum- 
moned for  the  regular  panel  In  the  county 
court  of  Tulsa  county,  at  the  term  at  which 
this  cause  was  tried,  only  seven  of  the  Jurors 
so  drawn  and  summoned  qualified,  and  that 
appellant  objected  to  going  to  trial  until  a 
full  panel  had  been  regularly  drawn  and 
summoned  and  Impaneled  as  the  regular  trial 
Jury  for  that  term  of  the  court.  The  court 
overruled  this  objection,  and  ordered  the 
clerk  to  Issue  an  open  venire  addressed  to 
the  sheriff  of  Tulsa  county  for  eight  tales- 
men from  which  to  complete  the  trial  panel 
for  this  cause,  to  which  the  appellant  object- 
ed. The  objection  was  by  the  court  overrul- 
ed, and  appellant  excepted  thereto.  Bight 
talesmen  were  summoned  and  appeared  un- 
der said  open  venire,  and  five  of  these  quali- 
fied upon  examination  for  cause,  and  these 
five  talesmen  were  placed  upon  the  panel,  to 
all  of  which  ai^llant  excepted. 
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'  Tbe  contentton  of  connsel  for  appeUant  Is 
that  he-bad  a  rl^t  to  a  full  panel  of  Jurors 
duly  drawn  from  the  jury  box,  as  selected 
by  the  jury  commtsslonerB,  and  that  the 
trial  court  was  vrtthout  authority  to  order 
the  sheriff  to  aummon  additional  jurors  upon 
an  <^>en  venire  from  the  body  of  the  county. 
To  Biiatain  this  contention  would  be 'to  oft- 
times  subject  the  trial  courts  to  great  and 
unnecessary  delay  in  drawing  and  summon- 
ing talesmen.  This  objection  was  passed 
upon  in  an  elab<Hrate  opinion  by  Judge  Doyle 
In  the  case  of  Robert  Watson  t.  State,  130 
Pac  816,  decided  at  the  present  term  of  this 
conrt;  and  we  there  lield  that  the  objec- 
tion was  not  well  taken.  Et^  If  the  mat- 
ter had  never  been  decided  by  this  court,  it 
Is  settled  by  the  provisions  of  the  statute. 

Section  3987,  Comp.  Laws  1909,  relating  to 
Juries  In  county  courts  among  other  things 
IvoTldes:  **The  court  may  for  any  cause  in 
tts  discretion^  excuse  any  person  drawn  and 
snmmoned  as  a  petit  Juror:  Provided,  fur- 
tiwr,  that  any  time  during  a  term  of  court, 
after  a  petit  Jury  has  been  drawn  and  sum- 
moned, in  the  manner  as  herein  provided, 
fte  tfte  trial  of  any  cause,  a  regular  panel 
of  Jniora  shall  appear  to  be  Insufficient,  the 
jury  may  be  completed  frmn  talesmen,  or 
the  court  may  direct  an  open  voiire  to  issue 
to  the  sheriff  for  such  number  of  jurors  as 
may  be  deemed  necessary,  to  be  selected 
from  tbti  body  of  the  county:  Provided,  that 
fnxon  In  the  county  court  shall  receive  the 
same  comipeasatlon  aa  jurors  in  the  district 
court" 

Onr ;  statute  does  not  require  tliat  the 
names  of  additional  jurors  shall  be  drawn 
frma  the  box  when  all  of  those  who  were 
wl^nnUy  drawn  do  not  appear.  The  Judge, 
whenever  In  his  discretion  he  regards  it  as 
neceasazy,  may  order  other  drawlncs  from 
tJie  box,  or  be  may  order  an  vpeaa  roalre 
and  have  the  talesmen  selected  from  the 
body  of  the  county.  A  defendant  Is  not  en- 
titled to  any  particular  Juror.  All  that  the 
law  rouehsafes  to  him  is  a  fair  and  Impar* 
Hal  trial  jury,  selected  In  substantial  com- 
pliance with  the  law.  No  auth<nitleB  are^ 
dtod  tif  counsel  for  anwllant  in  eapport  of 
thMr  eontentlon,  and  no  attonpt  is  made  to 
show  any  Injury  to  aiM>ellant  or  how  he  was 
dq^Ted  of  any  substantial  right  by  the  ml* 
bag  of  the  trisl  court. 

Section  3995,  Comp.  Laws  1000,  is  as  fol- 
lows: "A  substantial  con^ianee  with  the 
IKovlatoDs  of  this  act  shall  be  snffldsnt  to 
prevoit  the  quashing  or  setting  aside  of  any 
indictment  of  a  grand  Jury  chosen  herennd«, 
unless  the  irregularity  in  drawing,  summon- 
ing or  impaaeUiv  the  grand  Jury  resulted  In 
d4>ilTliic  a  defendant  of  some  sabstantUl 
rlglkt,  bat  such  irregularity  must  be  spedfl- 
cally  presented  to  the  court  on  or  before  the 
cause  is  first  aet  for  trial  A  substantial 
eompUanoe  wlHi  the  provisions  of  this  act, 
shall  ha  ■nfllrUtn*'  to  prttvoit  the  setting  aalda 


of  any  verdict  rendered  by  a  Jury  chosen 
hereunder,  unless  the  Irregularity  In  draw- 
ing, and  summoning  or  impaneling  the  same, 
resulted  In  depriving  a  party  litigant  of  some 
substantial  right:  provided,  however,  that 
such  irregularity  must  be  specifically  present- 
ed to  the  court  a^  or  before,  the  time  the 
jury  Is  sworn  to  tiy  the  cause." 

We  think  that  the  action  of  the  court  In 
this  case  was  a  substantial  compliance  with 
the  provlslona  of  onr  statute,  and  that,  in 
the  absence  of  any  showing  of  Injury  to  ap- 
pellant, it  would  be  a  miscarriage  of  Justice 
to  set  aside  this  verdict  upon  the  objection 
mad&  This  is  not  only  the  law  In  Okla- 
homa; but  it  Is  manifestly  Just,  and  is  in 
strict  harmony  with  the  weight  of  authori- 
ties. 

The  law  Is  thus  stated  in  24  Cyc  254: 
."Where  some  of  the  Jurors  summoned  fall 
to  appear,  it  Is  not  necessary,  in  the  absence 
of  statute,  for  the  court  to  delay  ttie  Im- 
paneling €t  the  Jury  or  postpone  the  trial; 
nor  la  It  necessary  for  the  court  to  have  oth- 
er Jurors  summoned  to  fill  the  places  of  those 
who  are  absent,  or  to  iasne  attachments  for 
the  absent  jurors." 

In  Patterson  v.  State,  48  N.  J.  Law,  881, 
384.  4  AtL  449.  loa  dt  451,  the  conrt  said: 
"The  third  as^gnment  of  error  Is  that  the 
court  allowed  the  call  of  the  Jury  to  proceed 
before  all  the  jurors  were  present,  and  with- 
out a  full  list  thereof.  The  record  shows 
tlia^  after  the  challenge  to  the  array  was 
overruled,  the  court  ordered  the  list  of  ju- 
rors to  be  called.  Upon  the  call,  six  jurors 
did  not  answer.  Ttie  counsel  of  defendant 
objected  to  proceeding  until  all  the  jury  were 
present  The  objection  was  overruled,  and 
the  names  of  48  jurors  summoned  were  put 
in  the  box,  from  wMch  the  jury  for  this 
cause  was  drawn.  If  it  is  necessary  that 
every  Juror  of  the  48  snmmoned  for  service 
at  the  term  should  be  present  In  court  when 
a  case  Is  called  for  trial.  It  would  be  quite 
impossible  to  conduct  the  prosecution  of 
criminal  trials  successfully.  Onr  statute  re- 
quires on^  that  the  list  of  48  jurors  be 
served  It  does  not  require  that  all  tte 
Jurors  shall  be  present  when  the  case  la 
moved.  The  language  of  the  section,  with 
rsQpece  to  a  tales,  dearly  shows  that  tin 
presence  of  all  la  not  essendaL  It  provides 
that  ifi  Iqr  reason  of  challenges  or  the  de- 
fianlt  of  jurors,  or  otlierwlse,  a  suffidoit  num- 
ber cannot  be  had  of  the  ralgtual  panel  to 
try  the  issae»  a  tales  may  be  awarded  Tbm 
power  of  the  court  to  excuse  a  juror  ftom 
the  general  panel  for  canae  is  recognised  in 
this  as  well  as  In  other  states.  Smith  v. 
Clayton,  29  N.  7.  Law,  858 ;  Ware  t.  War«^  t 
Me;  [8  areenLI  ;  State  t.  Ward,  89  Vt 
280;'' 

In  Fao^  T.  Lee^  IT  Oal.  70,  loe.  dt  8(K 
the  conrt;  npon  a  like  iw>po«ltion,  said:  "(7) 
When  the  court  directed  the  deric  to  call  and 
Impanel  the  jury  in  the  caus^  objection  was 
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nude  on  the  groantf  tbat  serera]  of  tbe 
Jnrors  of  the  original  panel,  summoned  for 
the  term,  bad  been  preTloosly  excased  with- 
out the  consent  of  the  defendant;  and,  be- 
ing orerruled,  the  farther  objection  was 
made  that  there  was  not  a  full  panel  present, 
and  this  was  In  the  same  manner  disposed 
of.   There  was  no  error  in  these  rulings." 

In  State  t.  Hallback  et  al.,  40  S.  C.  298. 
IS  S.  E.  919,  the  court  held  that:  "Defendant 
In  a  criminal  case  is  not  entitled  to  have 
the  panel  full,  or  entirely  read  over,  before 
entering  on  his  right  of  challenge." 

The  testimony  In  ttiis  case  is  overwhelm- 
ing an4  conclusive  as  to  the  guilt  of  appel- 
lant Appellant  offered  no  evidence  In  his 
own  behalf,  but  relies  alone  upon  the  tech- 
nical skill  and  ability  of  his  attorneys  to  se- 
cure a  reversal  of  the  Judgment  of  the  lower 
court  Tbe  instructions  of  the  court  are  In 
harmony  with  tbe  vle^  expressed  In  this 
opinion.   We  find  no  error  in  tbe  record. 

The  Judgment  is  tn  all  things  afBrmed. 

ABMSTBONG,  P.  and  DOTLB,  oon- 
aa. 


t»  OkL  Cr.  m 

BATLESS  T.  STATE), 
^rimfaial  Court  of  Appeals  of  Oklahoma. 

March  11,  1913.) 

(Bvllahut  by  the  Oouri.) 

X.  IiABCinT  (S  33*)— Infobmation— Allega- 
tions AS  TO  Ownership— PosssasioN. 

In  an  InformatioQ  for  "larceny  of  Uve 
stock"  when  the  ownerahip  of  the  property  sto- 
len Is  alleged,  and  tbat  the  defendant  did  then 
and  there  willfully,  unlawfully,  and  feloniously 
take,  steal,  and  carry  away  by  stealth  said 
iwpperty  without  the  knowledge  or  consent  of 
•aid  owner,  and  with  the  felonious  intent  to 
deprive  said  owner  of  said  property,  and  with 
the  felonious  intent  to  convert  said  property  to 
the' use  and  benefit  of  the  taker,  possession 
and  taking  from  possession  of  the  owner  is  suf- 
ficiently alleged;  the  law  implying  his  posses- 
sion from  his  ownership. 

[Ed.  Note.— For  otber  cases,  see  I«roanj, 
Cent  Dig.  S  93;  Dec  Dig.  |  33.*] 

2.  Obiuinal  Law  <|  7^)— Questiohb  vob 

JUBT— GRBDIBILIIT  Ot  WITNESSES. 

The  jury  are  not  bound  to  believe  testi- 
mony because  it  is  uncontradicted,  and  not  di- 
recUy  impeached.  The  credibility  of  the  wit- 
nesses testifying  in  behalf  ot  defendant  is  the 
exclnsive  province  of  tbe  jury  to  determine,  and 
although  such  testimony  may  be  uncontradict- 
ed, and  not  directly  impeached,  when  there  are 
facts  and  circumstances  admitted  and  proven 
tending  to  lessen  the  probability  that  such  tes- 
timony is  true,  the- jury  may  give  it  such  weight 
as  they  deem' proper,  even  to  the  extent  of 
wholly  disregarding  the  same. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1088, 11S8, 171A-1721;  Dec 
Dig.  J  742.'r  '■ 

8.  CanaNAZiLAW  ({  1155*)  —  Appeai.— Dis- 

CBETION  OF  COUBT. 

The  dlBcharge  of  the  jury  without  the  con- 
sent of  the  defendant,  where  the  jury  returned 
a  verdict  of  guilty  and  failed  to  agree  on  the 
punishment,  is  a  matter  in  the  discretion  of  the 
trial  court,  and  its  action  will  be  condnslve. 


unless  tbere  appears  to  have  been  a  dear  aboM 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Crimhaal 
I^^ent  Dig.  St  8056.  3060;  Dec  Dig.  | 

Appeal  £rom  District  Court,  I^BIoxeCoim- 
ty;  Malcolm  B.  Bosser,  Judge. 

James  B.  Bayless  was  convicted  of  laroenjr 
of  two  mules,  and  appeals.  Affirmed. 

Tom  W.  Neal,  ot  Potean,  for  pl^httlff  In 
error.  Chas.  West,  Atty.  Gen.,  Smith  a  Mat- 
son,  Asst  Atty.  Gen.,  Joa.  I*  Hull,  Sp.  Asst. 
Atty.  Oen.,  for  the  State. 

DOYLE,  J.  Plaintiff  In  error,  hereinafter 
referred  to  as  defendant,  was  convicted  In 
the  district  court  of  Le  Flore  connty,  and 
sentenced  to  serve  a  term  of  2%  years'  im- 
prisonment In  tbe  penitentiary  on  an  Infor- 
mation, tbe  charging  part  of  which  Is  as  fol- 
lows: "That  the  said  James  R.  Bayless  on 
the  day  and  within  tbe  county  and  state 
aforesaid  did  then  and  there  willfully,  un- 
lawfully, and  f^onlously  steal,  tak^  and 
carry  away  1^  stealth  two  mules,  the  prop- 
erty of  John  Blaylock,  without  his  knowledge 
or  consent,  and  with  the  felonious  Intent  to 
deprive  the  said  John  Blaylock  of  the  said 
property,  and  with  the  felonious  intent  to 
convert  the  same  to  the  use  and  benefit  of 
him  the  said  James  B.  Bayless,  contrary  to," 
etc.  To  reverse  the  Judgment  an  appeal  was 
perfected.  Tbe  errors  assigned  will  be  con- 
sidered In  tbe  order  presented. 

[1]  First  It  la  contended  that  the  court 
erred  In  denying  the  motion  in  arrest  of 
Judgment  The  motion  was  based  on  the 
ground  that  the  information  does  not  state 
facts  sufficient  to  constitute  the  crime  of 
larceny  of  live  stock  under  the  statute.  The 
learned  counsel  In  his  brief  Insists  that  ttie 
Information  is  fatally  defective,  in  that  It 
fails  to  allege  ttie  possession  of  the  prop^ty 
taken  to  be  In  another  at  the  time  It  was 
tak^n."  In  a  prosecution  of  this  character 
tbe  information  Is  predicated  upon  tlw  stat- 
ute defining  the  crime  of  larc^iy  of  live  stodc, 
the  ownership  of  the  animals  stolen  must  be 
allied  and  proved,  and  It  is  necessair  to  al* 
lege  and  prove  a  felonious  intent  on  tbe  part 
of  the  taker  to  deinive  tiie  owner  tlmeof, 
and  to  convert  the  same  to  his,  the  taker^ 
own  use.  Crowell  v.  State,  6  Okl.  Or.  148» 
117  Pac.  883.  Presumably,  poasesrion,  ac- 
tual or  eonstmctlT^  Accompanies  (mnezshlpb 
Where  ownership  Is  'alleged,  possession  la 
snffidently  alleged,  and  a  sjteclOe  allegatttai 
tbat  the  taking  was  fnmi  the  possession  of 
the  owner  la  not  essentlaL  ^is  Infbrmation 
Is  sufficient  In  that  respect,  and  we  have  no 
doubt  whatever  of  its  sufficiency. 

Second.  That  the  verdict  of  t3ie  Jotr  Is  not 
sustained  by  sufficient  evldenee.  We  Oilnk 
tbe  verdict  was  amply  sustained,  and  in  siq»- 
port  of  this  conclusion  we  submit  a  snmmair 
of  tbe  evldoice: 
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Jobn  Blaylock  tesUfied,  1&  snbstence^  that 
at  the  time  In  qoestlon  be  was  tbe  owner  of 
two  mnlea  wblcb  be  described  as'  two  year- 
Unc  mare  moles,  ono  was  blae  or  monse-coI' 
ored  and  the  other  be  would  call  a  jnellow 
bay;  that  he  kept  them  in  a  pasture  near 
HeaTener;  that  he  missed  tbe  mules  in  the 
fall  of  X908,  and  onployed  defendant  to  b^ 
search  for  them;  that  the  following  June 
be  found  one  of  tbe  mules  In  a  pasture  near 
Smnmerfleld  In  the  possession  of  W.  B.  Frank- 
lin; that  Mr.  rtanklln  then  paid  htm  for 
both  mules;  that  originally  be  bought  these 
mules  from  John  Bayless,  a  brother  of  de- 
fioidant 

John  Boberts  testified  that  be  lived  at 
Summerfield;  that  In  the  fUl  of  1908  be  met 
d^endaut  and  another  man  on  tbe  road  east 
of  Summecfl^d  with  two  youi^  mules.  De- 
fendant offered  to  sdl  them  to  htan  for  985. 
Defendant  said  he  was  on  bis  way  to  Ur. 
Franklin. 

W.  D.  Mitchell  tesUfled  that  he  Uved  near 
SnmmerfiiBid;  that  In  the  fall  of  1908  de- 
fendant passed  his  house  with  another  man 
and  .th^  had  a  pair  of  mule  colts,  one  was 
a  blue  mouse-colored,  and  the  other  what 
he  would  call  a  Ugt^  bay.  Since  then  he 
saw  these  mules  with  Mr.  Franklin. 

W.  R.  Franklin  testified  that  he  was  in 
the  mercantile  business  in  Summerfield.  Id 
the  fall  of  1908  he  bought  from  defendant 
two  yearling  mules.  One  was'  a  mouse-col- 
ored, and  one  sort  of  brown  colored.  lu  the 
spring  of  1909  these  mules  were  claimed  by 
John  Blaylock,  and  he  paid  Mr.  Blaylock  for 
them.  He  paid  defendant  for  the  mules  by 
paying  a  (75  note  due  by  him  at  the  Le  Flore 
County  Bank  and  two  casta  payments  of  |10 
and  ¥S. 

On  b^alf  of  defendant.  Tip  Sloan  testified 
that  in  1908  he  sold  d^endant  a  gray  mare 
pony ;  that  he  afterwards  saw  the  pony  in 
the  possession  of  some  borse  traders  in  Mon- 
roe; that  his  wife  was  the  defendant's  sis- 
ter. 

Jim  Watson  testified,  In  substance,  tliat 
he  was  with  defendant  wben  be  traded  this 
pony  to  some  horse  traders:  that  defendant 
gare  the  pony  and  940  for  two  mules  about 
two  years  old;  that  he  Is  a  nephew  of  de- 
fendant 

C.  D.  Plttsford  testified  that  be  was  pres- 
ent when  defendant  traded  the  pony  ft>r  the 
mules. 

WiUiam  KeUog  testified  that  be  saw  defend- 
ant's gray  pony  in  the  possession  of  *  the 
horse  traders. 

Oscar  Davis  testified  that  he  saw  these 
mules  in  the  possession  of  the  horse  traders, 
and  about  two  or  three  days  later  tie  saw 
the  mules  at  Mr.  Franklln'a 

In  rebuttal  tbe  state  offered  In  evidence 
records  of  the  county  court  showing  the  In- 
forniatI<m  and  conviction  of  the  witness  Jim 
Watson  tox  the  offense  of  selling  Intoxicating 
liquors. 


It  Is  argued  by  tbe  learned  counsel  that 
the  records  show  that  no  attempt  was  made 
to  impeach  or  discredit  d^endant's  witness- 
es Plttsford,  Kellog,  and  Davis,  and  their 
testimony.  Including  that  of  the  witness 
Watson,  stood  uncontradicted  by  the  state  at 
the  time  of  the  submission  of  the  case  to  the 
Jury. 

[2]  The  Jury  are  not  bound  to  believe  testi- 
mony because  It  is  uncontradicted,  and  not 
directly  Impeached.  The  credibility  of  the 
witnesses  testifying  In  behalf  of  defendant 
Is  the  exclusive  province  of  the  Jnry  to  de- 
termine; and,  although  such  testimony  may 
be  uncontradicted  and  not  directly  Impeax^- 
ed,  wben  there  are  focts  and  circumstances 
admitted  and  proven  tending  to  lessen  the 
probability  that  such  testimony  Is  true,  the 
Jury  may  give  it  such  wd^t  as  they  deem 
proper,  even  to  the  ^tent  of  wholly  disre- 
garding the  same.  Wainscott  v.  State,  8- 
Okl.  Cr.  — ,  129  Pac.  666.  Here  tbe  defend- 
ant, wltliout  testifying  on  his  own  l)elial^ 
attempts  to  explain  his  possesion  of  the 
mules  by  the  story  of  a  trade  of  a  gray  poi^ 
and  some  money  for  them  irtth  "some  horse 
traders."  Who  these  mysterious  horse  trad- 
ers were  Is  not  sliown,' whence  they  came 
or  wliere  they  went  does  not  appear,  and 
no  one  seems  to  have  seen  them  therri  ex- 
cept defendant's  relatives.  If  defendantls 
witnesses  told  the  truth  in  their  account  of 
this  trade,  why  did  Uie  defendant  accept  the 
employment  by  Mr.  Blaylock  to  sean^  for 
the  missing  mules?  If  the  trade  really  took 
place,  why  did  not  tbe  defendant  thai  tell 
Mr.  Blaylock  ttaat  be  had  traded  for  the 
mules  and  had  sold  them  to  Mr.  franklin? 
This,  surely,  would  have  been  the  course  and 
conduct  of  an  innocent  man.  ^e  story  of 
tbe  trade  Is  absolutely  Inconsistent  with  the 
uncontradicted  testimony  as  to  defendant'9 
subsequent  conduct,  and  bis  ctmduct  was  ab- 
solutely inconsistent  with  innocence.  A  coib- 
men  explanation  of  possession  glvoi  by  the 
thief  upon  discovery  is  that  he  bou^t  tbe 
goods  from  an  unknown  person.  This  ex- 
planation is  entitled  to  little  weifi^t  with  the 
Jury,  or  with  the  court  which  is  pasdng  oa 
the  facts.  Tbe  explanation  may  be  so  Im- 
probable that,  even  If  not  contradicted  hj- 
evidence,  the  Jury  will  misbelieve  it.  Tbe 
reasonableness  of  it  Is  for  the  Jury.  See  2B 
Cyc*  138.  It  is  our  opinion  tiut  tlie  evidence 
is  amply  snfficlent  to  establish  beyond  a  rea- 
sonable doubt  tbe  falsity  of  the  explanation: 
of  defendant's  possession. 

Third.  Error  is  assigned  on  tlie  ruling  rel- 
ative to  the  record  proof  of  the  conviction 
of  the  witness  Watson,  contained  in  the 
county  court  Tliere  was  no  prejudicial  er- 
ror therein. 

Several  assignments  relate  to  the  nCitsal 
of  the  court  to  give  requested  Instructitaia. 
We  hsve  carefully  examined  these  asslgn- 
mentK.  and  find  that  the  instructkma  glveift 
were  more  flivorable  to  the  defendant  Omm 
the  law  warranta    The  following  iiistiii»- 
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tlon  was  ^ven  at  the  defHidant^a  request  : 
**11ie  recent  or  unexplained  poasesadon  of 
stolen  property  la  a  drcamstance  which  yon 
should  consider  In  connection  Trtth  tlie  other 
evidence  In  the  case,  but  you  cannot  convict 
the  defendant  on  such  poasesslon  alone,  nn- 
less  the  possession  Is  recent  and  nnexplaJn- 
ed."  Beddes  this,  the  court  Instructed  fnl- 
ly  on  the  lav  of  t^omstaDtlal  erldmce. 
Where  tbe  tact  of  the  theft  lias  been  shown, 
and  the  question  IS  whether  or  not  the  de- 
fendant committed  It,  his  recent  possession 
of  the  stolen  property  Is  a  drcnmstance  for 
the  Jury  to  conddo;  and  weigh  In  connection 
with  the  otlier  evidence  in  the  case.  The 
presnmptlqn  against  flie'  defmdant  Is  one 
of  fact,  to  be  drawn  or  not,  as  the  Jury  may 
determine.  In  connection  with  and  In  con- 
sideration of  all  the  evidence  In  the  case. 
Davis  V.  State,  7  OkL  Cr.  8!i2,  123  Pac.  560. 
The  defendant  cannot  complain  of  an  In- 
struction given  on  Us  request 

[3]  Finally,  it  la  ni^;ed  that  the  court  erred 
In  refudng  to  require  the  Jury  to  retire 
and  reconsider  thdr  verdict  when  they  re- 
turned a  verdict  of  guilty,  which  fiilled  to 
assess  the  iranlshmeot.  The  record  shows 
that  the  court  Instructed  the  Jury  as  to  the 
penalty  to  be  Inflicted.  The  Jury  had  deliber- 
ated some  80  .minutes,  and  reported  to  the 
court  Oiat  they  could  not  agree  upon  the 
punishment.  Section  2Qi2d,  Snyder's  Sts.,  pro- 
vides: "Where  the  Jury  find  a  verdict  of 
guilty,  and  ifall  to  agree  on  the  punishment 
to  be  Inflicted,  or  do  not  declare  such  pun- 
ishment by  their  verdict,  the  court 
ssseas  and  declare  the  punishment  and  ren- 
der the  Judgment  accordingly."  This  was  a 
matter  within  the  discretion  of  the  trial 
court,  and  its  action  will  be  conclndve,  un- 
less there  appears  to  have  been  a  clear  abuse 
of  discretion.  There  is  nothing  in  the  rec- 
ord to  diow  an  abuse  of  discretion. 

There  being  no  reversible  error,  the  Judg- 
ment of  the  district  court  of  Le  Flore  coun- 
ty Is  atflrmed. 

ARMSTBONO,  P.  J.,  and  FURMAN,  J., 
concur. 


m  OU.  Cr.  22) 

MORGAN  V,  STATE. 
iOriffllual  Gonrt  of  Appeals  of  Oklahoma. 
March  8,  1913.) 

(Byliahui  hv  t\«  Court.) 

1.  Cbiuinai.  Law  (|  1159*)  —  Appeal  —  Be- 
VMw  OF  Evidence. 

Tbe  credibility  of  witneases,  and  the 
weight  aod  effect  to  be  given  to  their  testimony, 
H  a  question  Bolely  for  the  jory'e  determina- 
tion; and,  to  reverse  a  judgment  for  the  rea- 
na  that  the  verdict  is  contrary  to  the  evidence, 
the  court  most  find,  as  a  matter  of  taw,  that 
the  evidence  Is  insufficient  to  warrant  tbe  con- 
viction. 

[Ed,  Note.— For  other  cases,  see  Criminal 
r^^.^Oent  Dig.  K  8074-^088;  Dee.  Dig.  | 


2.  OBDIXlTAt.  LA.W   (I   1171*)  — Tbuk  — Ba- 
HAKKS  OF  Pkosecuthto  Attobnet. 

Remarks  of  the  prosecuting  attorney  in  his 
argument  before  tbe  Jury,  objected  to  aa  Im- 
proper, will  be  conrtdered  and  construed  in  ref- 
erence to  the  evidence ;  and,  in  order  to  consti- 
tute reversible  error,  tbe  impropriety  indalged 
in  must  have  been  such  as  may  have  influenced 
the  verdict 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  8120,  mt;  Dee.  Dig.  f 
1171.*] 

3.  Ckzioital  Liw  (%  720*)— ABOUiaifT  or 

PaoBBCUTiNa  Attobnet. 

The  prosecuting  attorney  has  the  right,  in 
his  argument  before  the  jary,  to  diaeuas  all  the 
facts  bearing  upon  the  issue  within  tbe  scope 
of  the  evidence. 

[Ed.  Note,— For  other  cas^  see  CMminal 
Law,  Cent  Dig.  {{  1070,  1671;  Dec  Dig.  | 
720.*] 

Appeal  from  District  Oonrt,  Seminole  Oonn- 
ty ;  Tom  D.  McKeown,  Jadg& 

Edmond  Morgan  was  convicted  of  man- 
slaughter in  the 'first  degree,  and  vpeala 
Affirmed. 

Crump  &  Skinner,  of  Wewoka,  tot  plalntlfl 
In  error.  Chas.  West,  Atty.  Gen.,  Smith  C' 
Matson,  Asst  Atty.  Gen.,  and  C.  J.  Daven- 
port, of  Olclahonia  Caty,  for  the  8tat& 

DOYLE,  J.  Platntltr  In  error,  Edmond 
Morgan,  hereinafter  referred  to  as  the  de- 
fendant, was  convicted  of  first  d^ree  man- 
slaughter, in  the  district  court  of  Seminole 
county,  on  an  information  filed  In  said  court 
November  29,  1900,  charging  him  with  the 
murder  of  one  Willie  Nusky  in  said  county 
on  or  about  October  24,  1900,  and.  In  accord- 
ance with  tbe  verdict  of  the  Jury,  was  sen- 
tenced to  serve  a  term  of  four  years'  Impris- 
onment In  the  penitentiary.  The  Judgment 
and  sentence  was  entered  on  A]^I1  20,  1911. 
To  reverse  tlie  Judgmrait,  an  appeal  was  per- 
fected by  filing  In  this  court  Octi^w  2,  ISll. 
a  petition  In  error  with  case-made. 

The  petition  alleges  numerous  assignments 
of  error,  only  two  of  which  are  presented  in 
the  brief.  First  It  is  contended  "that  the 
evldoice  Is  Insuffleloit  to  sustain  the  ver^ 
diet."  The  drcamstances  under  irtildi  the 
homicide  was  committed  are  briefly  as  fOl* 
lows:  Defendant  and  ttae  deceased  were  full- 
blood  Indians.  On  the  n^ht  of  the  homicide, 
they  attended  a  negro  dance  some  five  or  six 
miles  from  the  home  of  the  deceased.  Some 
time  after  midn^t  they  left  the  dance  and 
returned  to  the  home  of  the  deceased  about 
4  o'clock  in  the  morning.  The  testimony  for 
the  state  ten&a  to  show  that  the  defendant 
there  stabbed  the  deceased,  and  he  died  al- 
most Immediately.  The  defense  was  a  de- 
nial, and  that,  on  the  road  from  the  daoe^ 
the  deceased  bad  a  flght  with  a  negro  whisky 
peddler,  and  that  the  negro  had  cut  htm. 

The  first  witness  for  the  stat^  HoUIe  Wil- 
son, testified  that  she  and  her  aister  Bods 
Wilson  vrera  staying  at  the  tiouse  of  the  ds- 
ceased,  and  were  sleeping  in  the  same  zoom 
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with  bis  wife,  but  on  Afferent  teds;  tti&t 
the  deceased  came  borne  about  4  o'clock  In 
the  morning,  and  shortly  afterwards' the  de- 
floidant  came  in;  that  they  both  then  went 
out,  and  she  heard  the  deceased  groan;  -that 
his  wife  then  went  out  and  said,  "They  are 
striking  him;"  that  she  went  out,  and  the 
deceased  was  lying  on  the  ground ;  that  they 
picked  him  up,  the  defendant  assisting,  and 
carried  him  into  the  house,  and  he  was  dead 
In  a  few  minutes. 

Roda  Wilson  testified  that  when  she  heard 
HUUe  Nnsky,  the  wife  of  the  deceased,  say, 
"They  are  striking  him,"  she  took  a  light 
and  went  out  The  deceased  was  lying  on 
the  ground,  and  the  defendant  was  standing 
by,  and  she  saw  the  defendant  give  a  knife 
to  MUIie  Nusky,  and  Millie  handed  the  knife 
to  her,  and  the  next  day,  at  the  Inquest,  she 
gave  the  knife  to  the  officers ;  that  there 
was  blood  on  the  knife  and  blood  on  the 
ground  where  the  deceased  fell ;  that  the  de- 
fendant stayed  at  the  house  until  daylight. 

Dr.  Yates  testified  that  he  was  a  practic- 
ing physician;  that  he  examined  the  body 
of  the  deceased,  and  found  a  slight  wound, 
Just  an  abrasion,  across  the  forehead,  also 
a  wound  on  the  temperal  eminence  of  the 
cranium,  and  a  third  wound  below  the  collar 
bone,  between  the  second  and  third  rVba,  that 
seemed  to  be  a  stab  with  a  knife  blade ;  that 
the  wound  ranged  ^wn  in  the  direction  of 
the  heart;  and  tliat  this  wound  would  have 
caused  almost  it  not  Instant  death. 

On  behalf  of  the  defendant,  Jim  Woods 
testlfled  that  he  met  the  deceased  and  the 
defendant  at  Konawa»  and  went  with  them 
three  miles  south  to  &  negro  danc^  the  night 
of  the  UlUng. 

Millie  Nnsky  teattfled  that  dw  wu  the 
wUa  of  the  deceased;  that,  on  the  night  of 
the  homicide,  her  hariwiid,  WlUle  Nndcy,  did 
not  come  home  until  about  4  o'clock  In  the 
morning ;  that  be  came  Into  the  house  and  sat 
down  on  the  bed  and  said  "that  tb^  bad 
be«i  having'  a  fl^t  and  a  negro  stabbed 
me" ;  that  there  was  blood  on  his  face,  and, 
while  be  was  talking  to  her,  the  defendant 
cam«  In  and  said,  "I  am  going  on  home;" 
and  her  husband  said  to  bim,  **Yini  had  bet- 
ter stay  wlOi  me  to-nlgfat  and  go  home  In  the 
morning;"  and  the  defendant  said,  "All 
right,  I  will  strip  my  horse,"  and  went  out 
the  door,  and  her  husband  followed  him  out; 
that  her  husband  and  the  defendant  "liad 
nothing  against  eadi  other,  and  he  did  not 
kin  her  Itusband.*'  ECer  cross-examination 
we  quote  fftnn  the  record:  "Q.  Didn't  you 
state  to  Rebecca  West,  who  was  acting  as 
interpreter  before  the  coroner's  jury  on  the 
2Sth  day  of  October,  1909,  at  the  Inquest 
held  over  the  dead  body  of  Willie  Nusky,  that 
you  saw  Edmoud  Morgan  stab  Willie  Nttsky, 
and  tluit  he  then  gave  you  the  knife?  •  •  • 
Q.  Or  that  In  substance?  •  •  •  A.  No, 
sir ;  I  never  said  IL    Q.  Didn't  you  state  j 


T.  STATK  fi23: 

to  Bebecca  West,  at  the  coroner's  iaqaeet 
held  before  W.  A.  Duncan  on  the  25th  day  of 
October,  1909,  that  there  was  nobody  present 
at  the  time  Willie  Nusky  was  kUled  but  Ed- 
mond  Morgan?  •  •  •  A.  No,  sir."  Fur- 
ther: "Q.  Did  you  see  WUlie  Nusky  ftiU?  A 
Yes,  sir.  Q.  What  did  yon  say  when  yon 
saw  him  fall?  A.  I  stated  'that  they  were 
striking  him  and  he  was  falling.'  Q.  Who 
was  outside  of  the  house  with  Willie  Nusky 
other  than  Edmond  Morgan?  A.  No  one 
else." 

The  def^dant  testified  on  his  own  behalf 
that  be  was  about  20  years  old;  that  he. 
was  with  Willie  Nnsky  the  night  he  was 
killed  and  when  he  died ;  that  he  and  the 
deceased  and  Jim  Woods  went  to  the  negro 
dance  from  Konawa,  got  there  about'  mid- 
night, stayed  about  an  hour,  and  he  and  the 
deceased  then  started  home;  after  going  a 
few  miles,  they  were  overtaken  by  a  negro 
whisky  peddler  named  IMndy,  and  a  difficul- 
ty took  place;  that  the  deceased  and  Dindy 
got  ott  their  horses  and  were  fighting,  and 
witness  took  a  knife  from  the  negro  and  pnt 
the  deceased  on  a  horse  and  brou^t  Mm 
home;  tliat  he  did  not  exactly  know  where 
Dlndy  lived,  but  that  he  was  now  dead;  that, 
just  before  they  reached  the  Nusky  home, 
the  deceased's  hat  feU  off,  and  witness  stop- 
ped to  hunt  for  the  hat,  and  then  followed 
htm  into  the  house;  that  deceased  asked  him 
to  stay  all  night,  and  he  said,  "All  right,** 
and  went  out  to  strip  his  horse,  and  the  de- 
ceased followed  him  out,  and,  as  he  started 
to  unsaddle  the  horse,  he  saw  blm  fall;  that 
the  women  came  ont  with  a  tight,  and  he 
helped  them  take  him  into  the  bouse,  and 
then  stayed  there  until  daylight;  and  that  be 
(the  defendant)  did  not  stab  and  kill  the  de- 
ceased. 

In  rebuttal,  Mrs.  Rebecca  West  testified 
that  she  acted  as  Interpreter  at  the  inquest, 
and  that  Millie  Nusky  stated  In  that  exami- 
nation that  Bdmond  Morgan,  the  defendant 
stabbed  her  husband,  Willie  Nusky. 

[1]  It  is  the  exclusive  province  of  the  Jnry 
to  determine  questions  of  fact  They,  and 
they  only,  have  a  right  to  Judge  the  credi- 
bility of  the  various  witnesses;  and  the 
weight  and  efFect  to  be  given  their  testimony 
waa  a  question  solely  for  the  Jury's  determi- 
nation; and  we  think  ttiat  the  defendant  re- 
ceived, at  the  bands  of  the  Jury,  the  benefit 
of  every  doubt  in  the  case,  and  we  only 
wonder  that  the  Jury  by  their  Terdict  as- 
sessed the  minimum  penalty. 

The  second  relates  to  alleged  misconduct 
on  the  part  of  the  prosecuting  attorney  dur- 
ing the  trial,  and  in  his  argument  to  the 
Jury.  Exception  was  taken  and  objection  is 
made  to  the  rigor  of  the  cross-examlnatloa 
of  Millie  Nusky  and  the  defendant  These 
are  matters  largely  within  the  discretion  of 
the  trial  Judge;  and,  in  view  of  the  testi- 
mony of  the  wife  of  the  deceased  and  the 
|defuidant'i  testimony,  we  think  the  dlscca- 
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tlon  wu  liot  abused.  Their  teatlmony  Jus- 
tified a  Bearcl^ig  examination  Into  her  rda- 
tlone  with  the  defendant 

In  the  course  of  the  argument,  the  proae- 
cotLng  attorney  used  this  language:  "I  did 
Bay  the  woman  had. been  fixed,  and  I  b&7  U 
now.  Ton  don't  only  have  my  word  for  It, 
gaitlemen  of  the  jury,  bat  yon  bare  the 
word  of  Dr.  Yates,  and  you  have  the  word 
of  Urs.  West"  This  statement  waa  obJec^ 
ed  to,  and  the  prosecuting  attorney  said: 
"I  don't  know;  probably  a  better  word  would 
be  that  I  beUeve,  from  the  evldraice,  that 
she  committed  perjury."  mis  it  Is  cUlmed 
constitutes  misconduct  m  the  i^art  of  the 
prosecuting  attorney. 

[I,  S]  The  remarks  of  conns^  must  be  con- 
sidered and  construed  In  reference  to  the  evi- 
dence, and  it  la  doubtful  if  they  wwe  ob- 
jectionable. The  testimony  teema  with  in- 
dlcatlona  of  willful  perjury  upon  the  part  of 
the  wlfte  of  the  deceased.  She  had  testified, 
at  the  preliminary,  tliat  the  defendant  stab- 
bed the  deceased.  On  the  trial  as  a  witness 
for  the  defendant,  her  testimony  was  Just 
the  opposite^  A  prosecuting  attorney,  con- 
fronted with  such  a  witness,  Jiecessarlly  feels 
a  great  surprise,  and  naturally  concludes 
that  perjury  has  been  committed.  The  sec- 
ond objection  is  that  be  used  the  following 
language:  "All  must  be  drawn  on  the  con- 
clusion that  "be  was  a  frequent  caller  at  the 
home  of  the  deceased,  and  that  the  deceased's 
wife  ts  now  trying  to  shield  him  by  her  tes- 
tifying as  it  is  shown  from  the  witness  stand. 
Where  Is  the  motive?"  This  was  the  conclu- 
sion of  an  elaborate  argument  on  the  ques- 
tion of  motive,  and  we  think  the  argument 
was  legitimate,  under  the  evidence  in  the 
case.  However,  the  trial  court  sustained 
the  objections. 

In  order  to  constitute  reversible  error,  the 
impropriety  Indulged  in  must  have  been  such 
that  may  have  wrongfully  influenced  the  ver- 
dict. The  verdict  returned  shows  that  no  in- 
Jury  was  suflEered  by  the  defendant 

In  Thacber  v.  State,  3  Okl.  Cr.  485,  106 
Pac.  986,  It  is  held :  "Remarks  of  the  prose- 
cuting attorney  in  his  argument  before  the 
Jury,  objected  to  as  improper,  will  be  con- 
sidered and  construed  in  reference  to  the  evi- 
dence; and,  In  order  to  constitute  reversible 
error,  the  Impropriety  Indulged  In  muet  have 
been  such  as  may  have  Influenced  the  ver- 
dict" 

After  a  careful  examination  and  consider- 
ation of  the  entire  record,  we  are  of  opinion 
that  the  defendant  had  a  fair  trial,  and  we 
are  satisSed  that  the  verdict  is  sufficiently 
aupported  by  competent  evidence,  and  that 
no  error  was  committed  prejudicial  to  his 
Bttbstantial  rights. 

The  Judgment  of  the  district  court  of 
Seminole  county  Is  therefore  affirmed. 

ARMSTRONG,  P.  J„.  and  f'URUAiN,  J., 
concur.  .  .i  ...  : 


REPORTER  (QU. 

0  Okl.  Cr.  47) 

BAEBR  T.  STATBL 
(OUminal  Goort  of  Appeals  of  OUahoiaa. 
March  15,  1013.) 

(ByUalu*  by  the  Court,) 

1.  GanciNAL  Law  (|  1150*)— Wbit  or  Euoa— 
Review— QuEsnoKS  of  Pact. 

Id  the  absence  of  prejndldal  arror,  this 
court  has  uniformly  declined  to  disturb  the  ver- 
dict of  a  jury  on  controverted  questions  of  fact 
[13d.  Note. — For  other  cases,  see  Criminal 
Ij^.^Cent  Dig.  i§  3074r-3083;   Dec  Dig.  1 

2.  CSIiaNAI.  I«AW  (S  740*)— TBIAI>-QUBSnONS 

voB  JuBT— Ihsanitt  or  Accused. 

When  a  idea  of  iDsanity  is  entered  on  be- 
half of  a  person  on  trial  for  crime  in  the  conrti 
of  this  state,  the  issue  as  to  whetber  or  not  be 
was  sane  or  insane  at  the  time  of  the  commis- 
sion of  the  offense  is  one  for  the  jury,  to  be 
determined  from  all  the  facts  and  circumstances 
lu  evidence  under  proper  instructions  from  tba 
court,  and  is  DOt  an  isme  upon  which  an  ac- 
cused is  entitled  to  an  Instruction  advlaiiis  an 
acquittal.  Such  issue  should  be  fairly  submitted 
to  the  .jury  under  the  doctrine  laid  down  io 
Adair  V.  State,  6  Okl.  Or.  284,  118  Pac.  418. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1712;  Dec.  Dig.  §  740.*J 

a  Cbiuihal  Law  m  1081.  1048*)— Osno- 
HON  TO  Panel— waivee  of  Ebkob. 

(a)  An  objection  to  the  jury  panel,  raised 
after  the  verdict  of  the  jury,  in  the  absence  of 
any  showing  or  contention  that  the  accused  had 
any  other  than  a  fair  and  Impartial  trial,  will 
not  be  considered  on  appeal 

(b)  It  is  tbe  duty  of  counsel  to  raise,  at  Hie 
proper  time  and  in  the  proper  manner,  all  ob- 
jections to  the  proceedings,  and  save  proper 
exceptions.  When  this  is  not  done,  they  are 
treated  as  waived,  and  there  are  few  exceptions 
to  this  rule. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2tt26,  2631,  2656, 

2057,  2670;  Dec.  Dig.  IflOSl.  1W8.*] 

Appeal  teosa  Superior  Court,  Logan  Coun- 
ty ;  Jc!hn  D.  Ohappell^  Judge  Fro  Tevapaee. 

V.  O.  ^ker  was  conrlcted  of  felonioua  aa* 
sault  ftnd  appeals.  Aifinoed. 

John  A.  Remy,  of  Guthrie,  for  plaintUf  In 
error.  Smith  C.  Matson,  Asst  At^.  Gen. 
(R.  S.  Gish,  of  Oklahoma  Gtj,  of  connsd), 
for  the  State. 

ARMSTRONG,  P.  J.  The  plaintiff  In  er- 
ror, F.  C.  Baker,  was  convicted  in  the  supe- 
rior court  of  Logan  county  on  a  charge  of 
assault  with  Intent  to  kill,  committed  on  the 
person  of  bis  wife,  and  his  punishment  fixed 
at  imprisonment  in  the  penitentiary  for  a 
period  of  seven  years.  Tbe  accused,  as  a  de- 
fense Interposed  a  plea  of  insanity.  We  have 
carefully  considered  tbe  proofs  introduced  at 
the  trial  and  find  that  they  fully  warrant 
the  verdict  of  the  Jury. 

[1]  Counsel  urge  certain  errors  of  law  as 
ground  for  reversal.  The  fact  that  there  was 
testimony  introduced  at  the  trial  which 
would  warrant  a  Jury  in  returning  a  ver- 
dict of  not  guilty  is  no  ground  for  reversal 
when  there  is  strong  testpnony  Justifying  a 
coUTlction.   "jChls  court  has  aplformjy  dec^p- 
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ed  to  dlBtarb  the  vwdict  at  a  jnrr  m  lasnea 
iDTolTliiK  controverted  questions  of  tact,  in 
the  absence  ot  prejadidal  errors  of  law. 

[2]  Coune^  In  his  brief  nrges  the  court  to 
reverse  this  Judgment  on  the  ground  that  the 
court  erred  in  overruling  tin  motion  to  ad- 
vise a  verdict  It  appears  from  the  record 
that  this  motion,  omitting  the  caption  and 
formal  parts,  Is  as  follows :  "The  court  in- 
atrocts  the  Jury  in  this  case  that  the  d^end- 
ant  interposes  the  defense  of  Insanl^;  that 
there  has  been  substantial  evidence  intro- 
duced the  defendant  in  support  of  said 
plea,  and  therefore,  as  there  has  been  no 
substantial  evidence  introduced  b7  the  state 
wliich  tends  to  contradict  the  same,  It  will  be 
your  dut7  to  return  a  verdict  of  not  guilty 
becanse  of  his  insanitr."  The  motion  was 
overruled,  and  properly  so.  This  question 
was  correctly  submitted  to  the  jury  by  the 
instructions  of  the  court  Trial  courts  In 
Oldahoma  are  limited  In  their  power  to  in- 
terfere with  the  determination  of  issues  of 
fact;  and,  where  there  are  any  facts  from 
which  the  jury  can  legitimately  deduct  ei- 
ther of  two  conclusions,  a  motion  to  advise 
a  verdict  should  always  be  denied,  and  the 
question  of  fact  properly  submitted  under 
Instructioiis  given, 

[31  Counsel  next  nrges  that  the  court  erred 
in  permitting  nine  of  the  jurors,  who  served 
on  this  panel,  to  sit  in  this  case,  because  they 
had  served  more  than  two  weeks  prior  to 
the  time  this  case  was  called,  and  had  not 
been  held  over  for  further  service  by  an  or- 
der of  the  court  The  record  is  silent  on 
this  point  Mo  objection  was  made  to  the 
panel,  and  this  question  was  not  raised  until 
conviction  resulted.  There  is  nothing  in  the 
record  to  Indicate  that  the  accused  had  oth- 
er than  a  fair  and  impartial  trial  at  the 
hands  of  the  jury  as  It  was  selected.  We 
have  uniformly  declined  to  consider  quea* 
tlons  on  ap[>eal  that  were  not  raised  at  the 
proper  time  in  the  trial  court  except  such 
aa  constitute  fundamental  error  or  etror 
prejudicial  per  se.  Without  entering  into  a 
discussion  of  the  statute  bearing  on  this 
point,  we  decline  to  interfere  with  this  jndg- 
tnent  on  this  ground,  for  the  reason  that  the 
question  was  not  properly  raised  in  the  trial 
court  -  Counsel  next  complains  of  Instruc- 
tions of  the  court  We  have  carefnlly  read 
the  instmctlons,  and  find  that  the  Issues 
were  properly  submitted,  and  the  doctrine 
laid  down  In  the  case  of  Adair  v.  State,  6 
Old.  Cr.  284,  118  Pac.  416,  strictly  adhered 
to.  There  is  no  prejudicial  error  In  the  in- 
structions. 

The  only  other  assignment  of  error  argued 
in  the  brief  is  based  upon  alleged  prejudi- 
cial statements  made  by  the  county  attorney 
In  his  argument  to  the  jury.  We  have  care- 
fully examined  the  record;  and,  while  the 
argmuent  of  the  coun^  attorn^  nmy  be  sub- 
ject to  criticism,  we  are  3xot  able  to  say  that 


ttds  Judgment  sbonUl  be  reveraed  upon  Uie 
ground  that  the  argument  was  Improper  and 
prejudidaL  Hie  county  attomay  should 
have  been  reprimanded  and  the  Jury  admon- 
ished to  Ignore  the  statoooents  upon  which 
this  assignment  Is  based.  But  counsel  for 
the  accused  did  not  ask  such  action  of  the 
court;  and  the  statements  aie  not  of  suffi- 
iHeat  j^udldal  diaracter  to  justlQr  tliis 
court  in  reversing  the  Judgment  on  tlie 
ground  that  the  orror  was  fundamental. 

We  are  of  opinion  that  the  judgment  should 
be  affirmed,  and  it  Is  so  ordered. 

DOXLE  and  F0BHAN*  33^  concur. 


FT.  8UJTB.  ft  W.  S.  GO.  T.  BLEYINB. 
(Snpreioe  Court  of  Oklahoma.  Jan.  28»  1913.) 

(8vllahu$  hv  the  Oo»rt.) 

1.  Beuoval  or  Causes  (|S  76,  89*)— Ih- 
CBEASE  OB  An  Daunuu. 

Wtiere  plaintifE  anunds  his  petition,  In- 
creasing the  amount  sued  for  so  as  to  consti- 
tute a  removable  cause  to  the  proper  federal 
court,  the  right  to  remove  is  thereby  given, 
and,  if  the  defendant  by  proper  application  in 
due  time  avails  itseU  of  that  right,  it  cannot 
be  denied. 

(a)  Where  the  defendant  resident  of  another 
state,  regularly  and  strictly  in  accordance  with 
Act  Cong.  Sept.  24,  1789,  c  20,  1  Stat  73, 
known  aa  the  "Judiciary  Act,"  as  amended  by 
Act  March  3,  1887,  c.  373,  24  Stat  552,  and 
by  Act  Aug.  13,  1888,  c  866,  25  Stat.  433 
(U.  S.  Comp.  St  1001,  p.  508),  files  his  peti- 
tion in  the  state  court  for  the  removal  of  the 
cause  to  the  United  States  Circuit  Court,  and 
a  sufficient  bond,  which  is  offered  for  the  ap- 
proval of  the  state  court,  the  said  court  is  ipso 
facto  ousted  of  jurisdiction;  and  whether  an 
order  for  removal  is  granted  or  denied  by  the 
state  court  all  further  proceedings  therein  are 
coram  non  judice  and  void. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Caasea,  Cent  Dig.  U  133,  162.  165,  189,  182- 
196, 197,  200,  201;  Dec.  Dig.  8S  76,  89.*] 

2.  Rbuovai.  of  Causes  (S  2*)— Achohs  T7s- 

DBR  EUPLOTEB'S  LtABtLITT  ACT. 

Act  April  G,  1910,  c.  143.  38  Stat 
291  (U.  S.  Comp.  St.  Supp.  1911,  p.  1324), 
amending  section  6  of  the  Employer's  liablUty 
Act  (Act  April  22,  1908,  c.  149,  35  Stat  66 
[TJ.  S.  Comp.  St  Supp.  1909.  p.  1173]),  so  as 
to  provide  that  the  jurisdiction  of  the  courts 
of  the  United  States  under  said  act  shall  be 
concurrent  with  that  of  the  courts  of  the  sev- 
eral states,  and  no  case  a^tdng  thereunder  and 
brought  in  any  state  court  of  competent  juris- 
diction shall  be  removed  to.  any  coart  of  the 
United  States,  has  no  appUeaUon  J»  actions 
brought  prior  to  the  amen^ent 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  SS  2,  3;  Dec  Dig.  {  2.*] 

Error  from  District  Court  Okfuskee  Coun- 
ty; John  Caruthers,  Judge, 

Action  by  Robert  L.  Blevlns  against  the 
Ft  Smith  &  Western  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

C.  E.  &  H.  P.  Warner,  of  Ft  Smith,  Arlc. 
for  i^lntlCC  in  error.  Winston  T.  BankSi  of 
HcAlester,  tor  defendant  In  etmr.. 
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WfLLIAHS.  J.  Tbis  proceedli^  In  error 
•e^  to  review  tbe  Judgment  of  tbe  trial 
oonrt  wherein  the  defoidant  In  error  sm 
lOalntlff  soed  the  plaintiff  In  enor  as  de- 
foidant  to  recover  for  personal  injnrlra.  By 
petition  filed  January  19, 1909,  plaintiff  allee> 
ed  Injuries  to  have  been  sustained  him 
on  May  21,  1909,  aa  a  result  of  the  negligence 
of  the  defendant  in  tbe  sum  of  $1,999.90 
whilst  in  the  employ  of  the  said  defendant 
on  a  woric  train  assisting  in  ditching  the 
sides  of  Its  track  and  removing  the  dirt  to 
flUs,  and  doing  such  other  things  connected 
with  the  work  as  he  was  directed  by  the 
defendant's  foreman  In  charge.  At  tbe' first 
triai  on  May  10,  1910,  a  verdict  was  render- 
ed for  plaintiff  in  the  sum  of  fSOO.  Plain- 
tiff moved  for  a  new  trial.  This  motion  be- 
ing concurred  in  by  the  defendant  the  same 
was  granted;  the  plaintiff  being  given  20 
days  to  file  an  amended  petition.  On  May 
26,  1910,  plaintiff  filed  sucb  amended  petition 
to  recover  in  the  sum  of  $1,999.90.  On  Fe**- 
ruary  15,  1911,  the  case  was  called  for  trial, 
and  plaintiff,  upon  application,  was  given 
leave  to  amend  his  petition  by  changing  tbe 
general  allegation  to  read  that  tbe  plaintiff 
bad  t>een  damaged  Id  the  sum  of  (12,250  in- 
stead of  $1,999.90,  and  changed  the  prayer  in 
said  petition  and  asked  for  the  recovery  of 
$12,000  damages  and  $200  expenses  and  med- 
ical aid,  making  a  total  of  $12,250,  instead 
of  $1,999.90,  to  which  defendant  excepted. 
Thereupon  defendant  was  given  nntil  1:30 
o'clock  to  plead  to  the  amended  pleading. 
On  the  same  day  the  defendant  asked  leave 
to  file  application  to  remove  tbe  cause  to 
tbe  federal  court,  and  same  was  In  dne  form 
with  the  required  t>ond. 

[1]  1.  Wbere  the  plaintiff  amends  his  i>etl- 
tton  Increasing  the  amount  or  ad  damnum, 
so  as  to  constitute  a  removable  cause,  the 
right  to  remove  Is  thereby  given,  and,  If  the 
defendant  by  proper  application  In  due  time 
avails  itself  of  that  right,  it  cannot  be  de- 
nied. Hnsblns  v.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.,  87  Fed.  604,  8  L.  B,  A.  645 ;  Cooker- 
ly  T.  Great  Northern  Ey.  Co.  (C.  C.)  70  Fed. 
277 ;  Speckart  v.  German  National  Bank  et 
al.  (C.  C.)  8ff  Fed.  12;  Bailey  v.  Mosher  et 
al.  (C.  0.)  95  Fed.  223.  In  Powers  v.  Chesa- 
peake ft  Ohio  Ry.  Co.,  169  U.  S.  100,  18  Sup. 
Ct  264,  42  Ia  Ed.  676,  it  was  held  that  un- 
der Act  Gong.  March  3,  1887,  c  373,  24  Stat 
552,  amending  Act  Cong.  1789,  c.  20, 1  Stat.  73, 
known  as  tbe  "Judiciary  Act,"  as  corrected  by 
Act  Aug.  13,  1888,  &  866,  26  Stat  433  (U.  S. 
Comp.  St  1901,  p.  608),  the  right  to  remove 
could  be  exercised  as  soon  as  tbe  pleadings  on 
behalf  of  i^alntiff  were  so  amended  as  to  show 
a  removable  cause,  although  as  originally  be- 
gun the  action  was^ot  removable  because  the 
necessary  diversity  of  citizenship  or  amount 
In  controversy  did  not  appear.  In  Stevens 
et  aL  T.  Phcenix  Insurance  Co.,  41  N.  T.  149, 
it  la  held:  "Where  the  defendant  citizen  of 
another  state,  regularly,  and  strictly  In  ac- 
cordance wltb  act  of  OoBgr&a  of  1789  known 


■a  the  'Judidar?  Act,'  ffles  Us  petition  Is 
the  state  court  for  the  runoral  of  tbe  caws 
to  tbe  United  States  Otrcolt  Court;  and  a 
sniBclait  bond,  which  is  offered  fbr  the  ep- 
provkl  of  the  state  court  the  state  conrt  Is 
ipso  fitcto  ousted  of  jurisdiction ;  and,  wheUi- 
er  an  ordn  for  rraioyal  is  granted  or  de- 
nied by  the  state  eoort,  all  fortlier  prpceed- 
Ings  therein  are  coram  non  judlce  and  Told." 
See,  also,  C,  R.  I.  &  P.  Ry.  Co.  v.  BnuoeH.  124 
Pac.  40;  Western  Coal  ft  IHning  Ck>.  et 
r.  Osborne,  30  Okl.  235, 119  Pac.  973 ;  Bol«a- 
DameU  Coal  Co.  v.  Kirk,  25  OkL  273,  106 
Pac.  813,  26  L.  R,  A.  (N.  S.)  270;  Choctaw 
O.  ft  G.  R.  Co.  T.  Burgess,  21  Okl.  UO,  95 
Pac.  606.  The  forgoing  proposition  does 
not  appear  to  be  controverted  by  counsel  on 
either  side;  both  sides  Joining  in  statli^  that 
tbe  trial  court  denied  same  on  the  theory 
that  Act  Cong.  April  5,  1910,  c.  143,  86  Stat. 
291  (U.  S.  Oomp.  St  Supp.  1911,  p.  1324). 
passed  to  amend  Employer's  liability  Act 
April  22,  1906,  c  149,  36  Stat  65  (D.  B. 
Comp.  St  Supp.  1909,  p.  1173 ;  U.  S.  Oomp. 
St  Supp.  1911,  p.  1322),  deprived  d^endant 
of  such  right  of  removal. 

[2]  2.  This  Identical  question  Is  passed  on 
in  NeweU  r.  Balthnore  ft  O.  R.  Ca  (C. 
C.)  181  Fed.  698,  wherein  It  Is  said: 
addition,  the  amendment  of  1910  does  not 
confer  Jurisdiction  upon  pending  suits.  The 
use  of  the  words,  "may  be  brought,*  dearly 
Indicates  that  it  refers  to  actions  to  be  com- 
menced after  Its  passage.  In  addition,  also. 
It  Is  a  general  proposition  of  law  that  stat- 
utes will  not  be  given  a  retroactive  effect  or 
apply  to  pending  cases,  unless  they  relate  to 
procedure  merely,  or  are  so  expressed  In  tbe 
act.  As  said  by  Mr.  Justice  Clifford  In 
Twenty  Per  Cent  Cases,  20  Wall.  187,  22  L. 
Ed.  339:  'Even  though  the  words  of  a  statute 
are  broad  enough  In  their  literal  extent  to 
compr^end  existing  cases,  they  must  yet  be 
construed  as  applicable  only  to  cases  that 
may  hereafter  arise;  unless  the  language  em- 
ployed ezi^resseB  a  conteary  lutoition  in  on- 
equivocal  terms.*  I  am  of  the  opinion  that 
the  amendment  of  1910  was  not  retroactiTe, 
and  ^d  not  confer  Jurisdiction  upon  this 
court  over  the  defendant  Had  plaintiff 
elected  to  proceed  wltliout  amendment  of  liis 
statement  or  declaration,  the  b«sieflts  which 
he  hoped  to  liaTe  by  reason  of  the  employ- 
er's liability  act  whldi  are  nnnecessary  to 
be  stated,  might  liave  been  lost  to  him.  Be 
Insisted  upon  the  amendment  and  as  wdl 
asserts  that  the  original  statement  sets  fortb 
a  cause  of  action  under  tbe  statute.  The 
jurisdiction  sought  was  not  founded  only  up- 
on diverse  cltlzensbip.  *  *  * "  An  act  of 
the  Indiana  Legislature  of  1853  (Acts  of  18B3, 
p.  113)  authorized  suits  to  be  brons^t  be- 
fore a  Justice  of  the  peace  only,  and  hence 
the  recovery  was  limited  to  $100 ;  but  by  the 
mandatory  act  (Acts  1858,  p.  106),  wliere  the 
damages  exceed  $60,  the  party  may  bring  bis 
suit  in  the  drcnlt  or  common  pleas  court 
and  reooTer  tba  value  of  tbe  antinsl  kUled  or 
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tiUiix7  Inflicted.  In  tbe  opinion  It  1>  Mid 
(Indluupolla  ft  Cincinnati  B.  Co.  t.  Kercbe- 
m,  16  Ind.  SeH:  "The  langaago  of  theamend- 
ment,  w  tar  as  It  Indicates  any  t^slatlTa 
intent  In  respect  to  the  qtwatKm  now  under 
consideration,  Is  as  follows:  That  whenever 
any  animal  or  y  niipniif  shall  be  killed  or 
Injured  by  tbe  cars  or  locomotlTes,  or  other 
carriages,  used  on  any  railroad  in  thta  state, 
tlio  owner  thereof  may  go  before  some  jus- 
tice of  tbe  peace/  etc.  The  language  here 
employed  seeou  to  be  clear  and  eziritclt 
The  anmdment  applies  only  to  sncb  animals 
as  'shall  be*  kUIed.  *8baU  be",  clearly  Indi- 
cates tbe  future,  and  not  tbe  past  There  Is 
aothliv  In  the  amendment  which  indicates, 
•o  far  as  we  can  dlscoTra-,  an  Intent  on  the 
part  of  tha  Legislature  to  make  it  retrospec- 
tlTe,  and  embrace  animals  prevloasly  killed. 
This  court  has  In  two  Instances  at  least  in- 
dicated the  rule  of  construction  in  this  re- 
spect.. Tbns:  *It  is  a  well-settled  principle 
of  law  that  the  courts  are  to  give  statutes  a 
prospective  operation,  where  there  is  nothing 
Indicating  a  dlflwent  Intention  on  the  part 
of  tbe  Legislature  which  enacted  the  statutes.' 
Pritchard  v.  Spencer,  2  Ind.  486.  Again: 
'SUtutee  are  to  be  considered  prospective, 
unless  tbe  intention  to  give  a  retrospective 
operation  is  clearly  expressed ;  and  not  even 
tbMi*  if,  by  such  construction,  the  act  would 
divest  vested  rights.'  Aurora,  etc..  Turnpike 
Co.  V.  Holthouse,  7  Ind.  60."  See,  also, 
Wright  V.  Southern  By.  Go.  et  aL  {C.  C.)  80 
Fed.  260:  Banney  v.  Bostic,  16  Mo.  216; 
Murray  T.  OlbsoQ.  15  How.  421,  14  L.  Ed. 
766;  N.  T.  ft  O.  M.  B.  Oo.  T.  Van  Horn,  57 
N.  T.  477 :  McBwen  et  al.  v.  Dem  et  al.,  24 
How.  242.  16  L.  Ed.  672 ;  Bolster  t.  Strain, 
31  Okl.  68. 118  Pac.  992 ;  Good  et  aL  v.  Keel 
et  al.,  29  Okl.  326.  U6  Pac.  777.  The  cases  of 
McHarry  t.  Eatman,  29  OkL  46,  116  Pac. 
836,  and  Harris  t.  Gale  (O.  0.)  188  Fed.  712, 
do  not  militate  against  the  rule  announced 
by  the  foregoing  cases.  Ttiis  court,  as  well 
as  the  nnlted  States  Court  for  the  Eastern 
District  of  this  atat^  reached  tbe  conclusion 
therein  expressed  not  only  from  tile  language 
and  the  context  of  the  whole  act,  its  sub- 
ject-matter, purpose,  appllcatlbn,  etc..  but 
also  from  Its  prior  contemporaneous  construc- 
tion by  the  Interior  D^rtment,  The  provi- 
so of  section  6  of  the  act  of  Hay  27,  1908  (86 
Stat  SlS,  c.  199),  passed  on  In  said  cases  by 
this  court  and  the  federal  court  for  the  East- 
ern district  of  this  state,  was  solely  remedial. 
Such  statutes  as  a  role  receive  a  liberal  and 
expanslTe  an>licatlon  at  the  hands  of  courts, 
to  correct  innocent  mistakes,  cure  irregulari- 
ties in  proceedings,  or  give  effect  to  the  acts 
and  contracts  of  Indlvldnals  according  to  tbe 
intent  thereof.  That  rule  was  applied  In  Mc- 
Harry r.  Eatman,  supra,  and  HbtfIb  v.  Oale. 
supra. 

Does  the  petition  state  a  cause  of  action 
under  Uie  terms  of  the  Employer's  Federal 
MsMlity  Act  (Act  Gong.  April  22,  1908),  en- 
titled: *'Ab  act  zeiatlni  to  .  the  liablUty  of 
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Common  carriers  by  railroad  to  tbtAr  am* 
ployfls  In  certain  cases"  (etaapter  1^,  8S 
Stat  66  [U.  8.  Oomp.  St  Snpp.  1911,  p. 
1822])?  Said  act  Ik  as  follows:  "That  eTery 
common  carrier  by  railroad  while  engaging 
In  commerce  between  any  of  the  several  states 
or  territories,  or  between  any  tit  the  states 
and  territories,  or  between  tbe  District  of 
Columbia  and  any  of  the  atates  or  terrltorleik 
or  between  tbe  District  of  Columbia  or  any 
of  the  statea  or  territoriea  and  any  foreign 
nation  or  nations,  shall  t>e  liable  to  dam- 
ages to  any  person  suffering  injury  wbUe 
he  Is  employed  by  such  carrier  in  snch  com- 
merce, or,  in  case  of  the  deatb  of  snch  em- 
ploy6,  to  his  or  her  personal  r^resentatlve, 
for  the  benefit  of  tbe  surviving  widow  or 
husband  and  children  of  sncb  employ^;  and, 
if  none,  thai  of  such  unployfi's  parents; 
and,  if  none,  then  of  the  next  of  kin  de* 
pendrat  upon  such  employ^,  for  such  Injury 
or  death  resulting  in  whole  or  in  part  from 
tbe  neglUtence  of  any  ot  the  offlcns,  agents, 
or  employes  of  sncb  carrier,  or  by  reason  ot 
sny  defect  «r  InsnffldM^,  dne  to  its  negr 
llgence,  in  its  cars,  engines,  appUanoes^ 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment 

"Sec.  2.  That  every  common  carrier  by 
railroad  in  the  territories,  the  District  of 
Colombia,  the  Panama  Canal  Zon^  or  other 
possessions  of  the  United  States  shall  be 
liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier 
In  any  of  said  Jurisdictions,  or,  in  case  of 
the  death  of  such  employ^,  to  his  or  hw 
personal  represeutatlTe.  for  tbe  benefit  of  the 
surviving  widow  or  husband  and  children 
of  such  employ^;  and,  if  none,  th^  of  such 
employe's  parents ;  and.  If  none,  then  of  the 
next  of  kin  dependent  upon  such  employ^ 
for  such  Injury  or  death  resulting  In  whols 
or  In  part  from  tbe  n^Iigence  of  any  of  the 
officers,  agents,  or  employes  of  such  carrier, 
or  by  reason  of  any  defect  or  insnflSdency, 
due  to  its  negligence,  in  Its  cars,  engines,  apr 
pltances,  machinery,  trade,  roadbed,  wodES, 
twats,  wharvM,  or  other  equipment 

"Sec.  8.  That  in  all  actions  hereafter 
brought  against  any  such  common  carrier 
by  railroad  under  or  by  virtue  of  any  of 
the  provisions  of  this  act  to  recover  dam- 
ages for  personal  Injuries  to  an  employ^,  or 
where  such  injuries  tii^ve  resulted  In  his 
death,  the  fact  that  the  employe  may  have 
been  guilty  of  contributory  negligence  stiall 
not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  the  jury  In  proportion  to 
the  amount  of  negligence  attributable  to 
such  employe:  Provided,  that  no  such  em- 
ploye who  may  be  Injured  or  killed  shall 
be  held  to  have  been  guilty  of  contributory 
negligence  in  any  case  where  the  riolation 
by  such  common  carrier  of  any  statute  en- 
acted for  the  safety  of  employes  contribnted 
to  the  Injury  or  death  of  such  employe. 

"Sec.  4.  That  In  any  action  brought  against 
any  common  carrier  under  or  by  virtue  ot 
any  of  tbe  movlsbnis  of  tUs  act  to  xoeonr 
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damages  for  injuriea  to,  or  tbe  death  of,  any 
of  its  employ^  such  anployfi  ahall  not  be 
held  to  have  assnmed  the  risks  of  his  em- 
ployment In  any  cam  where  the  violation 
by  such  common  carrier  of  any  statute  en- 
acted for  tbe  safety  of  employes  contributed 
to  tbe  Injury  or  death  of  such  employ^. 

"Sec.  6.  That  any  contract,  rul^  regulation, 
or  device  whatsoever,  the  purpose  or  Intent 
of  which  shall  be  to  enable  any  common  car- 
rier to  exempt  Itself  from  any  liability  cre- 
ated by  this  act,  shall  to  that  extept  be 
void:  Provided,  that  in  any  action  brought 
against  any  such  common  carrier  under  or 
by  virtue  of  any  of  the  provisions  of  this 
act,  such  common  carrier  may  set  off  there- 
in any  sum  it  has  contributed  or  paid  to  any 
insurance,  relief  benefit,  or  indemnity  that 
may  have  been  paid  to  tbe  injured  employ^ 
or  the  person  entitled  thereto  on  account 
of  the  Injury  or  death  flor  which  said  actloa 
was  brought. 

**Sec.  6.  That  no  action  shall  be  maintained 
under  this  act  unless  commenced  within  two 
years  from  the  day  the  cause  of  action  afr 
crued. 

.  "Sec;  7.  That  the  term  'common  carrier'  as 
used  In  this  act  shall  Include  the  receiver  or 
receivers  or  '  other  persons  or  corporations 
charged  with  the  duty  of  the  management 
and  operation  of  the  buaineaa  of  a  common 
carrier. 

"Sec.  8.  That  nothing  In  this  act  shall  be 
held  to  limit  the  duty  or  liability  of  com- 
tnon  carriers  or  to  impair  the  rights  of  their 
employ^  under  any  other  act  or  acts  .of 
Congress,  or  to  affect  the  prosecution  of  any 
pending  proceeding  or  right  of  action  under 
Che  act  of  Congress  entitled  'An  act  relating 
to  liability  of  common  carriers  in  the  Dis- 
trict of  Columbia  and  territories,  and  to 
common  carrlem  engaged  In  commerce  be- 
tween the  states  and  between  the  states 
and  forego,  nations  to  their  employes,'  ap- 
proved June  elevwith,  nineteen  hundred  and 
six." 

Act  April  B,  1910,  amending  the  foregoing 
act  (chapter  143,  38  Stat  291  [U.  S,  Comp. 
St  Supp.  1911,  p.  1325]),  is  as  follows: 

*^That  an  act  entitled  *An  act  relating  to 
the  liability  of  common  carriers  by  railroad 
to  their  employ^,  in  certain  cases'  approved 
April  twenlynsecond,  nineteen  hundred  and 
'eight  be  amended  in  section  six  so  that  said 
said  section  shall  read : 

"  'Sec.  6.  That  no  action  shall  be  main- 
tained under  this  act  unless  commenced 
'Within  two  years  from  the  day  the  cause  of 
action  accrued. 

"  'Under  this  act  an  action  may  be  brought 
in  a  circuit  court  of  the  United  States,  in 
the  district  of  the  residence  of  the  defend- 
ant, or  in  whleh  the  cause  of  action  arose, 
•or  in  which  the  defendant  shall  be  doing 
business  at  the  time  of  commencing  such 
actloO.  The  Jurisdiction  of  the  courts  of 
the  United  States  under  this  act  shall  be 
concurrent  with  that  of  tbe  courts  of  the 
■AevenU  states,  aud  no  ^ase  arising  under  this 
act  and  brought  In  any  atate  court  of  com- 


petent JurlBdietlon  shall  be  xanoved  to  any 

court  of  the  United  Stales.' 

"Sec.  2.  That  said  act  be  further  amended 
by  adding  the  following  section  as  section 
nine  of  said  act: 

"  'Sec.  9.  That  any  right  of  action  given 
by  this  act  to  a  person  suffering  injury  shall 
survive  to  his  or  her  personal  representa- 
tive, for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employ^, 
and,  if  none,  then  of  such  employe's  par- 
ents; and.  if  none,  then  of  the  next  of  kin 
dependent  upon  such  employ^,  but  In  such 
cases  there  shall  be  only  one  recovery  for 
the  same  injury.' " 

In  Employer's  Liability  Gases,  20T  U.  S, 
463,  28  Sup.  Ct  141,  52  L.  Ed.  297,  it  Is 
said:  "So  far  as  the  face  of  the  statute  is 
concerned,  the  ailment  is  this:  That  be- 
caase  the  statute  says  carriers  engaged  in 
commerce  between  the  states,  etc.,  therefore 
the  act  should  be  Interpreted  as  being  exclu- 
sively applicable  to  the  interstate  commerce 
bualnesi,  and  none  other,  of  »uch  carrier, 
and  that  the  words  'any  employ^,'  as  found 
in  the  statute,  should  he  held  to  mean  any 
employ^  when  such  employ^  ts  engaged  on^ 
in  interstate  commerce.  •  •  •  If  we  could 
bring  ourselves  to  modify  Uie  statute  by  writ 
ing  in  the  words  suggested,  that  Is,  by  causing 
the  act  to  read  'any  employ^  when  engaged  in 
iulerstate  commerce,'  we  would  restrict  the 
act  as  to  the  District  of  Cktlumbia  and  the 
territories,  and  thus  destroy  it  in  an  impor- 
tant particular.  To  write  into  the  act  the 
qualifying  words,  th^fore,  would  be  but 
adding  to  its  provisions  in  order  to  save  it 
in  one  aspect,  and  thereby  to  destroy  It  in 
another;  that  Is,  to  destroy  in  order  to 
save,  and  to  save  in  order  to  destroy."  In 
Hyde  V.  Southern  B.  Co.,  31  App.  D.  G.  466, 
referring  to  the  foregoing  case,  It  is  said: 
"Necessarily  all  that  was  actually  decided 
in  that  case  was  that,  in  so  far  as  the  act 
relates  to  carriers  engaged  in  business  in 
the  states,  it  Is  repugnant  to  the  Conatita- 
tlon,  in  that  it  applies  to  all  employes, 
whether  engaged  or  not  In  Interstate  com- 
merce at  the  time  of  Injury,  and  that  it  can- 
not be  restricted,  by  construction,  to  em- 
ployte  engaged  in  interstate  commerce  alone, 
in  order  to  save  Its  constitutionality."  In 
El  Paso  ft  Northeastern  By.  Go.  t.  Enedina 
Gutierrez,  215  U.  S.  87,  30  Sup.  Gt  21,  54 
L.  Ed.  106,  referring  to  the  Employer's  Lia- 
bility Gases,  supra,  it  is  said:  "In  that  case 
this  court  beld  that,  conceding  the  power  of 
Congress  to  regulate  tbe  relations  of  em- 
ployer and  employ^  engaged  in  interstate 
commerce  the  act  of  June  11,  1906  (34  Stat 
at  L.  232,  c.  3073,  U.  S.  Comp.  St  Suppk 
1907,  p.  891),  was  unconstitutional,  in  this: 
that  in  its  provisions  regulating  Interstate 
commerce  Congress  exceeded  its  constitu- 
tional authority  in  undertaking  to  make  em- 
ployers responsible  not  only  to  employes 
when  engaged  In  Interstate  commerce,  bat 
to  any  of  its  employes,  whether  engaged  In 
interstate  commerce  or  In  commerce  wholly 
wlthhi  a  state,"  ' 
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In  Mondod  t.  Kew  Toxk,  M.  H.  &  H.  B. 
Oo^  2S8  U.  8.  t  82  Snp.  Ct  169,  S6  Xh  Sid. 
S27.  88  L.  B.  A.  (N.  S.)  44,  It  1b  raid: 

"(1)  The  term  'oomnterce'  comprehenda 
more  ttatn  the  mere  exchange  of  goods.  It 
onbraces  commercial  Intercoune  In  all  Its 
branches.  Including  transportation  of  pae- 
aengera  and  property  iny  oommou  carriers, 
whether  carried  on  bj  water  or  by  land. 

"(2)  The  j^uaae  'among  the  several  states' 
marks  the  distinction,  for  the  purpose  of 
governmental  regalatloa,  between  commerce 
which  cmcema  two  or  more  states  and  com- 
merce which  la  confined  to  a  single  state 
and  does  not  affect  other  states,  the  power 
to*  regulate  the  former  being  conferred  npon 
Congress  and  the  r^iolatlon  of  the  latter 
ranalnliig  with  the  states  severally. 

"(3)  'To  r^ulate/  In  the  sense  Intended, 
ts  to  foster,  protect,  control,  and  restrain, 
with  appropriate  regard  for '  the  welfare  of 
those  who  are  immediately  concerned  and 
of  the  pubUe  at  large. 

"(4)  This  power  over  commerce  among  the 
states,  BO  conferred  upon  Congress  Is  com- 
plete In  Itself,  extends  Incidentally  to  every 
Instrmuent  and  agent  by  wlilch  such  com* 
merce  Is  carried  on,  may  be  exerted  to  Its 
ntmost  extent  over  every  part  of  such  com- 
merce, and  Is  subject  to  no  limitations  save 
such  as  are  prescribed  in  the  Constitution. 
But,  of  course,  It  does  not  extend  to  any 
matter  or  tbiug  which  does  not  have  a  real 
or  substantial  relation  to  some  part  of  sucn 
commerce. 

"(JS)  Among  the  Instruments  and  agents  to 
which  the  power  extends  are  the  railroads 
over  which  transportation  from  one  state 
to  another  la  conducted,  the  engines  and 
cars  by  which  such  transportation  Is  effect- 
ed, and  all  who  are  In  any  wise  engaged 
In  such  transportation,  whether  as  common 
carriers  or  as  their  employes. 

"(6)  The  duties  of  common  carriers  In  re- 
spect to  the  safety  of  their  employes,  while 
both  are  engaged  In  commerce  among  the 
states,  and  tbe  liability  of  the  former  for 
injuries  sustained  by  the  latter,  while  both 
are  so  engaged,  have  a  real  or  substantial 
relation  to  such  commerce,  and  therefore  are 
within  the  range  of  this  power.  *  •  * 
'Interatate  commerce — If  not  always,  at  any 
rate  when  the  commerce  Is  transportation — 
Is  an  act  Congress,  of  course,  can  do  any- 
thing which,  In  the  exercise  by  itself  of  a 
tBir  discretion,  may  be  deemed  appropriate 
to  save  the  act  of  Interstate  commerce  from 
prevention  or  interruption,  or  to  make  that 
act  more  secure,  more  reliable,  or  more  efQ- 
dent  Tbe  act  of  interstate  commerce  is  done 
by  the  labor  of  men  and  with  the  help  of 
things;  and  these  men  and  things  are  the 
agents  and  Instruments  of  commerce.  If  the 
agents  or  Instruments  are  destroyed  while 
they  are  doing  the  act,  commerce  is  stopped; 
If  the  agents  or  instrumenta  are  interrupted, 
CMnmerce  Is  Interrupted;  if  the  agents  or  In- 
struments are  not  the  right  kind  or  quality, 
commerce  In  consequence  becomes  alow  or 
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cosUr  w  mnafe  orotherwiM  buOeUoA;  and; 
If  the  conditions  under  which  tta  agents  or 
instraments  do  the  work  of  onnmarea  ara 
wrong  or  dlsadvantageona,  those  bad  condi- 
tions may  and  often  will  prevent  or  Interrupt 
the  act  of  commerce  or  make  It  less  expedi- 
tions, leu  reliable,  less  economical,  and  leas 
secnre.  Therefore  Congress  may  legislate 
iUtont  the  agents  and  Instrumenta  of  interstate 
commwce^  and  abont  the  conditions  under 
wUch  those  agents  and  inatmments  perform 
the  worlL  of  Interstate  commerce,  whenever 
BUfdi  legislation  bears,  or  in  the  exerdse  of  a 
fair  legislative  discretion  can  be  deemed  to 
bear,  upon  the  reliability  or  promptness  or 
economy  or  security  or  utility  of  tbe  int^ 
state  commode  act.'  In  view  of  these  settled 
propMdtlona,  it  does  not  admit  of  doubt  that 
tlie  answer  to  the  first  of  the  questions  b» 
fore  stated  must  be  that  Congress,  In  the 
exertion  of  its  power  over  interstate  com- 
merce, may  regulate  the  relations  of  common  ■ 
carriers  by  railroad  and  their  employes,  while 
both  are  engaged  in  sudi  commerce,  sub- 
ject always  to  the  limitations  prescribed  in 
the  Constitution,  and  to  the  qualificatlim 
that  the  particulars  in  which  those  relations 
are  related  most  have  a  real  or  substantial 
connection  with  the  interstate  commerce  In 
whldi  the  carriers  and  their  employfis  are 
engaged." 

In  Southern  R.  Co.  v.  United  States,  222 
U.  S.  20,  32  Sup.  Ct.  2,  56  L.  Ed.  72,  it  Is 
said:  "Tbe  original  act  of  March  2, 1893  (27 
Stat  S31,  e.  196  [U.  S.  Comp.  St  1901,  p. 
3174]),  Imposed  u[>on  every  common  carrier 
'engaged  In  interstate  commerce  by  railroad' 
the  duty  of  equli^Ing  all  trains,  locomotives, 
and  cars  used  on  Its  line  of  railroad  in  mov- 
ii^  interstate  traffic,  with  designated  ap[dl- 
ances  calculated  to  promote  the  safety  of 
that  traffic  and  of  the  employ^  engaged  in 
Its  movement;  and  tbe  second  section  of  that 
act  made  It  unlawful  for  'any  such  common 
carrier"  to  Haul  or  permit  to  be  hauled  or  used 
on  its  line  of  railroad  any  car  'used  in  mov- 
ing Interstate  traffic'  not  equipped  with 
automatic  couplers  capable  of  being  coupled 
and  uncoupled  without  the  necessity  of  a 
man  going  between  the  ends  of  tbe  cars. 
Act  March  2,  1903  (32  Stat  &43,  c.  976  [Ut 
S.  Comp.  St  SuM>.  1909,  p.  1143]),  amend- 
ed the  earlier  one  and  enlarged  Its  scope  by 
declaring,  Inter  alia,  that  its  provisions  and 
requirements  should  'apply  to  all  trains,  loco- 
motives, tenders,  cars,  and  similar  vehicles 
used  on  any  railroad  engaged  in  interstate 
Commerce,  and  In  the  territories  and  the 
District  of  Columbia,  and  to  all  other  loco- 
motives, tenders,  cars,  and  similar  vehicles 
used  In  connection  therewith,  •  •  •  '  The 
real  controversy  is  over  the  true  slgntflcance 
of  the  words  'on  any  railroad  engaged'  In  the 
first  clause  of  the  amendatory  provision.  But 
for  them  the  true  test  of  the  application  of 
that  clause  to  a  locomotive,  car,  or  similar  ve- 
hicle would  be,  as  it  was  under  the  original 
act,  theuseof  theTehlde  in  moving  Interstate 
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traffic.  On  tM  other  band,  when  they  are 
gtren  their  di&taral  dgnlflcaticm,  as  inresimip- 
ttrelrtherslKHiUI  be,  the  of  the  danse  la 
aoch  that  the  true  test  of  Its  awUc^tlon  la 
the  U8«  of  the  reblde  aa  a  railroad  which  la 
a  highway  of  Interstate  ccanmerce,  and  not 
Its  use  In  moving  Interstate  traffia  And  so 
oertaln  Is  this  that  we  think  there  would  he 
no  contention  to  the  contrary  were  It  not  for 
the  presence  In  the  amoidatory  provision 
of  the  third  clanse — ^nd  to  all  other  loco-. 
moUTes,  tenders,  cars,  and  similar  Tehldes 
used  In  connectUm  therewith.'  In  this  there 
la  a  snggeatlon  that  what  precedes  does  not 
carvr  the  entire  Add;  bat;  at  most.  It  Is  only 
a  suggestion,  and  gtves  no  warrant  fbr  dhk 
regarding  tlw  plain  words,  'on  any  railroad 
oigaged'  in  the  first  danse.  Tnw,  If  th^ 
were  rejected,  the  two  clauses.  In  the  In- 
stance of  a  train  composed  of  many  cars, 
ecMne  moving  Interstate  traffic  and  others 
moving  Intrastate  traffic^  would  by  thdr  con- 
current operation  bring  the  entire  train  with- 
in the  statute.  But  it  Is  not  neoessaiy  to  re- 
ject them  to  accomplish  this  result,  for  the 
flrst  clause,  with  those  words  in  It,  does 
even  nuwe;  that  is  to  say.  It  embracea  every 
train  <m  a  railroad  which  is  a  highway  of 
Interstate  commerce*  without  r^rd  to  the 
daas  ctf  traflk  whltft  the  cars  are  moving. 
The  two  daoses  are  in  no  wise  antagonistic) 
but,  at  most,  only  redondant;  and  we  per- 
ceive no  reason  tm  believing  that  Congress 
Intended  that  less  than  fall  effect  should  be 
given  to  the  more  compreboislve  one,  but, 
on  the  contrac7,  good  reason  for  bellevlnK 
otherwise.  As  between  the  two  OM)osing 
views,  one  rejecting  the  words  'on  any  rail- 
road engaged'  in  the  flrst  clause  and  the 
other  treating  the  third  clause  as  redundant, 
the  latter  Is  to  be  preferred,  first,  because 
it  Is  in  accord  with  the  manifest  purpose, 
shown  throu^oot  the  amoidatwy  act,  to  en- 
large the  scope  of  the  earlier  one  and  to 
make  It  more  effective,  and,  second,  because 
the  words  which  it  would  be  necessary  to  re- 
ject to  give  effect  to  the  other  view  were 
not  origlnaUy  in  the  amendatory  act,  but 
were  inserted  in  It  by  way  of  amendment 
while  It  was  In  process  of  adoption  (Cong. 
Bee  57th  Oong.,  1st  Sess.  voL  25,  pt  7,  p. 
7300;  Id..  2d  Sesa  voL  86.  pt  8,  p.  2268).  thus 
ouklng  it  certain  that  without  them  1^  act 
would  not  express  the  will  of  Congress.  •  *  • 
We  come,  then,  to  the  qoestlm  whether 
these  acts  are  within  the  power  of  Congress 
under  the  commerce  clause  of  the  Constitu- 
tl<Hi,  couEdderlng  that  they  are  not  confined 
to  vehlclm  used  In  moving  interstate  traOlc, 
but  embrace  veblcles  used  in  moving  Intra- 
state traffic  The  answer  to  this  question 
depends  upon  another,  which  Is:  Is  there 
a  real  or  substantial  relation  or  connection 
between  what  is  required  by  these  acts  In 
respect  of  vehicles  used  In  moving  Intrastate 
traffic,  and  the  object  which  the  acta  ob- 
viously are  designed  to  attain,  namely,  the 
safety  of  Intezatate  camnmc*  and  of  Ihoaa 


[Who  are  onployed  In  lis  moveraoitf  Or. 
I  stating  It  in  anolher  way:  Ii  there  neh  a 
j  dose  or  direct  rdatton  or  connection  between 
I  the  two  elassoe  of  tcafll^  wbea  moving  over 
'  the  same  railroad,  as  to  mate  It  certain  that 
I  the  safety  of  the  Interstate  traffic  and  of 
those  who  are  employed  In  Its  movement 
will  be  promoted  in  a  real  or  substantial 
sense  by  applying  the  requirements  of  these 
ads  to  vehldes  used  in  moving  the  traffic 
which  is  Intrastate  as  well  as  to  those  used  In 
moving  that  which  Is  liUisrstateT  If  the  an- 
sw«-  to  this  qiMstlon,  as  doobly  stated,  be 
in  the  affirmative,  than  the  principal  question 
must  be  answwed  in  the  same  way.  And 
this  is  so.  not  because  Congress  possesses 
any  power  to  regulate  intrastate  cnnmerce 
as  such,  but  becsnse  Its  powor  to  r^nil^te 
Interstate  commerce  la  plenary,  and  compe- 
tently may  be  exerted  to  secure  the  safety  of 
the  persons  and  properly  tranqiorted  therein 
and  of  those  who  are  employed  in  mtA  trans- 
portation, no  matter  what  may  be  the  source 
ct  the  dangers  which  threatan  It'  That'  Is 
to  say,  it  is  no  objection  to  such  an  exer- 
tion of  Uiis  power  that  tSie  dangers  intended 
to  be  avoided  arise,  in  whole  <ff  In  part, 
out  ftf  ^tters  connected  with  intrastate 
commerce  Speaking  only  of  railroads  whl^ 
are  highways  of  both  Interstate  and  intra- 
state commerce,  these  things  are  of  common 
knowledge:  Both  dasses  of  traffic  are  at 
times  carried  in  the  same  car,  and,  when 
this  is  not  the  case,  the  cars  In  which  they 
are  carried  are  frequratly  commingled  In  the 
same  train  and  in  the  switching  and  other 
movements  at  terminals.  Gars  are  seldom 
set  apart  for  exclusive  nse  in  moving  either 
class  of  traflic  but  generally  are  used  inter- 
changeably In  moving  bptb ;  and  the  sltuatl(ni 
Is  much  the  same  with  trainmen,  switchmen, 
and  like  empIoy£s,  for  they  usually.  If  not 
necessarily,  have  to  do  with  both  classes  of 
traffic.  Besides,  the  several  trains  on  the 
same  railroad  are  not  independent  In  point 
of  moven^ent  and  safety,  but  are  interde- 
pendent; for  whatever  brings  delay  «r  dis- 
aster to  one.  or  resnlts  In  disabling  one  of 
its  operatives.' Is  calculated  to  Impede  the 
progress  and  imperil  the  safety  of  other 
trains.  And  so  the  absence  of  aiqjtropriate 
safety  a^liancea  from  any  part  of  any 
train  is  a  menace  not  only  to  that  train, 
but  to  others.   •  • 

Bmployer's  LlabUlty  Act  June  U.  1906  (34 
n.  S.  Stat  232.  c.  3073  (U.  8.  Comp.  St 
Snpp.  1007,  p.  891]).  having  been  held  to  be 
violative  of  the  federal  Constitution  and  not 
authorised  by  the  powers  granted  to  the  fed- 
eral government  by  the  Interstate  conmiorce 
clause  (par.  3,  sec  8,  art  1.  Const  of  United 
States)  on  the  ground  that  It  Included  any 
employ^  of  every  common  carrier  engaged 
in  Interstate  commerce,  so  far  as  it  r^ted 
to  the  states.  It  being  assumed  in  said  opin- 
ion that  If  the  act  read,  "An  en^)loye  when 
\  engaged  in  interstate  commerce."  it  would  be 
,  valid.  In  the  Ugb^  et  that  oplnioa  the  Act 
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Of  April  2%  1906,  was  passed  Triierebi  It  Is 
ptOTlded  that  "vrery  common  carrier  1^  rail- 
road while  engaging  In  commerce  between 
any  of  the  sereral  states  *  •  •  shall  be 
Uable  In  dunagee  to  - any  penwn  suffering 
Injnrr,  while  he  is  employed  sndi  carrier 
in  anch  commerce,  •  •  •  for  audi  Injary 
or  death  resnltlng  In  whole  or  In  part  from 
the  netfigence  of  any  of  the  officers,  agents, 
or  ttttployte  of  sncb  carrier,  or  reason 
of  any  defect  or  Insnffldtficy,  dne  t6  its 
n^llgenc^  in  Its  cars,  engines,  appliances, 
madilnery,  track,  roadbed,  works,  boats, 
wbarrea,  <a  otber  equipment" 

The  plainttfT,  In  his  petition,  alleged  that 
he  was  a  resident  citizen  of  Okfuslcee  coun- 
ty, in  this  state,  and  that  the  defendant  was 
a  corporation  existing  under  the  laws  of  the 
state  of  Arkansas  for  the  pnrpose  of  bnildtng, 
eqnlpi^g,  and  operating  a  line  of  railway 
from  Ft  Smith,  Ark.,  to  Onthrle.  Okl.,  said 
line  running  through  said  coanty.  He  fur- 
ther alleged:  "That  on  and  before  the  2lst 
day  of  May.  A.  D.  1909,  this  plaintiff  was  In 
the  employ  of  said  defendant  company,  as 
one  of  the  employes  on  a  work  train  of  the 
said  defendant  company,  and  that  plaintiff's 
dQtles  were  to  assist  In  ditching  the  sides  of 
the  track,  and  removing  the  dirt  to  fllls,  and 
doing  sQCh  other  things  connected  with  the 
work  as  he  was  told  to  do  by  the  defendant's 
foreman  In  charge  of  said  work  train,  and  at 
the  time  there  were  eight  other  men  beside 
plaintiff  working  with  that  train;  that  on 
May  the  21st,  A.  D.  1909,  between  the  towns 
of  Boley  and  Castle,  in  said  county  and  state, 
thia  plaintiff  and  the  otlier  work  bands  on 
said  train  were  engaged  In  the  same  common 
employm^t  of  fixing  and  repairing  the  track 
of  the  said  line  of  railroad  of  the  said  de- 
fendant company  at  said  point,  and  that  this 
plaintiff  and  said  workers  were  at  the  said 
time  and  place,  under  the  direction  and  con- 
trol of  one  *  •  •  Fleceustlne,  whose  Ini- 
tials are  to  this  plaintiff  unknown,  who  was 
at  that  time  the  conductor  of  said  train,  and 
the  foreman  of  this  plaintiff  and  the  otber 
workers  on  said  defendant's  work  train. 
•  •  •  That  on  the  said  2l8t  day  of  May, 
1909,  and  at  said  place,  and  while  in  the 
proi>er  exercise  and  discharge  of  his  duties 
under  such  employment,  i^alntlff  and  the  one 
who  worked  with  blm  in  handling  the  tackle 
block  up  next  to  the  plow  that  was  used  on 
defendant's  cars  to  unload  dirt  from  said 
cars  were  ordered  and  directed  by  said  fore- 
man to  get  upon  the  cars,  and  move  that  said 
tackle  block  three  cars  ahead.  That,  in  obe* 
dience  of  said  order  from  said  conductor  of 
said  train,  this  plaintiff  quit  his  place  in  the 
clear  on  the  ground  side  of  the  car,  and 
mounted  the  car  on  which  the  tackle  block 
was  fSftstened,  and  stooped  to  unfasten  the 
chain  liolding  said  tackle  block  to  the  side 
of  said  car,  and.  stooping  down  to  unfasten 
tlie  (diain,  found  the  cable  caugbt.  and  asked 
the  conductor  to  signal  the  engineer  In  cbarge 


of  the  engine  to  ba<&  iq>  and  give  B^tuA,  so 
plaintUE  oonld  unloose  (he  said  dialn,  and 
that  the  ecmdnetor  gare  snch  stenal  to  back 
up,  or  should  have  gfren  It,  and  In  place  of 
doing  that  the  said  conductw  elQiw  a^naled 
the  mglnett  to  to  ahead,  or  the  engineer 
mistook  the  conductor's  signal,  and  the  en- 
gineer did-  Jerk  the  engine  ahead,  tiins  jerk- 
ing the  plow  to  which  the  cable  was  attach- 
ed up  near  the  block  where  thia  plaintiff  waa 
standing,  and  broke  the  defectlre  and  rotten 
chain  that  was  holding  the  tackle  block  and 
cable  to  aald  car,  and  in  some  way  the  said 
tacMe  block  or  cable  struck  this  plaintiff  on 
his  right  leg,  breaking  it  In  four  places." 

In  New«U  T.  Baltimore  &  O.  B.  Co.,  supra, 
it  is  said:  "The  action'  is  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  the  negligence  of  the  defend- 
ant The  suit  was  brought  on  March  5, 1910. 
The  statement  tben  filed  set  forth  nothing 
from  which  an  Inference  could  drawn 
that  the  action  was  not  an  ordinary  common- 
law  action.  This  being  so,  and  there  being 
a  diversi^  of  citizenship  alleged,  this  court 
clearly  had  Jurisdiction  at  the  time  suit  was 
brought  It  is  true  that  in  the  orlj^nal  state- 
ment of  the  plaintiff's  case  the  words  'inteiv 
state  traffic'  were  used,  but  their  use  was  ap- 
parently for  the  purpose  of  describing  certain 
cars  by  which  the  plaintiff  alleged  he  was  in- 
jured, and  not  as  descriptive  of  the  employ- 
ment of  the  plaintiff.  After  the  general  issue 
had  been  pleaded,  and  after  the  case  was 
upon  the  trial  list,  the  court  permitted  the 
plaintiff  to  amend  his  ordinal  statement  by 
the  addition  of  the  following  words:  'Plain- 
tiff avers  that  on  May  6,  1909,  and  for  some 
time  previous  thereto,  he  was  employed  by 
the  defendant  in  the  cai>acity  of  a  frel^t 
brakeman,  and,  being  so  as  aforesaid  in  the 
service  of  defendant,  he  was  on  said  date 
engaged  In  the  performance  of  his  duties  as 
such  in  interstate  commerce  work,  and,  while 
he  was  as  aforesaid  engaged,  }t  became  nec- 
essary In  conducting  the  defendant's  basl- 
nees  for  the  crew  of  which  he  was  a  member 
to  place  several  freight  cars  used  and  en- 
gaged in  interstate  traffic  on  a  certain  sidinc 
or  side  track  of  defendant's  situate  In  it* 
railroad  yards  in  the  borough  of  Connello- 
Tille.  Fayette  county,  Pa.'  It  will  thus  be 
seen  that  what  liad  been  the  common-law  ac> 
tion  of  the  plaintiff  became  by  the  amend- 
ment an  action  under  the  act  of  Congress 
a^roved  April  22,  1908.  commonly  called 
'Bmployer's  Liability  Act,'  entitled  'An  act 
relating  to  the  liability  of  conunon  carriers 
to  their  employes  In  certain  cases.'  •  *  * 
When  the  case  was  reached  for  trial,  and 
before  the  Jury  was  selected  and  sworn,  coun- 
sel for  the  defoidant  moved  the  court  to  dis- 
miss the  action  for  want  of  Jurisdiction  upon 
the  ground  that  it  ai^aared  frmn  the  idead- 
Ings  that  the  controversy  la  one  arising  un- 
der the  OonstituUoa  and  iKW  vt  Uie  United 
States.   It  was  orced  by  plalntUTs  oonnsel 
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at  that  thnc^  ud  at  the  time  vt  the  argu- 
ment of  this  motion,  ttiat  the  anit  was 
Iwougbt  toT  the  parpoBe  having  the  bene- 
fit of  the  federal  statute^  that  the  queetion 
of  jorlsdtctton  should  hare  been  raised  at 
once  by  the  d^bndant;  and»  tiiat  not  having 
been  done,  the  Jurisdiction  was  waived.  To 
this  assent  could  not  be  given  because  the 
original  statement  of  claim  gave  no  notice 
of  plaintiff's  Int^tion  to  have  tho  btmefits 
of  the  federal  act,  and  the  defadant  at  the 
first  convenient  time  after  the  amendmeDt, 
wMcb  for  the  first  time  set  out  the  plaintiff's 
purpose  raised  the  question  of  Jurisdiction." 

Obvlouslr,  under  said  petition,  the  plaiu- 
tlfl  was  not  "employed  by"  defUidant  *Vhlle 
engaged  In  commerce  between  any  of  the 
several  states,"  and  therefore  this  actiim  does 
not  come  either  within  the  provision  of  the 
act  of  AprU  22.  1908,  or  April  6,  lAlO. 

The  cause  is  reversed  and  remanded,  with 
Instructions  to  allow  the  apidlcatlon  for  re- 
movaL  All  the  Justices  concur. 


AT7LT  T.  BOBERTS. 
(Supreme  Court  of  Oklahoma.   Feb.  IS,  1913.) 

(Syllabua  by  the  CovrtJ 
Appbax  and  Ebbob  (S  1001*)— Review— Suv- 

noiENCT  OF  Evidence. 

In  an  action  where  the  deciuve  question 
involved  ia  a  question  of  fact,  and  auch  fact  is 
fairly  submitted  to  the  jury  under  proper  iu- 
stnictions  from  the  court,  the  verdict  of  the 
jary  vill  not  be  disturbed  by  this  court,  where 
the  evidence  submitted  fairv  tends  to  support 
the  verdict. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3922,  3928-3(134;  Dec. 
Dig.  i  1001.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Tulsa  County  Court;  A.  J.  Guh- 
ser,  Jnd«e. 

Action  by  B.  R.  Roberts  against  A.  F. 
Ault  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Blddison  &  Campbell,  of  Tulsa,  for  plain- 
tiff in  error.  Lydecker  &  Steele,  of  Tulsa, 
for  defendant  In  error. 

HARBISOX.  0.  This  action  was  begun  in 
the  county  court  of  Tulsa  county  February 
24,  1910,  by  R.  B.  Roberts  against  A.  F.  Ault 
to  recover  the  sum  of  $500  and  interest  at 
the  rate  of  6  per  cent  per  annum,  alleged  to 
be  dae  as  commissions  on  a  sale  of  real  es- 
tate brought  about  by  plaintiff  for  defendant. 
The  cause  was  tried  November  18,  1910,  re- 
sulting In  a  verdict  and  Ju^ment  for  $500 
and  interest,  amounting  to  ¥23.95.  From 
this  judgment  and  order  overruling  motion 
for  a  new  trial,  defendant  brings  the  case 
here. 

Several  assignments  of  error  are  presented, 
but  the  only  material  question  involved  Is 
whether  the  facts  were  sofflcient  to  warrant 


recov^;  that  Is,  whether  the  eridenee  was 
BuCBdent  to  Justify  the  conclusion  of  the 
Jury  that  the  plaintiff,  Roberts,  acting  for 
the  defendant,  Ault,  as  his  aothorlsed  ageu^ 
made  a  sale  of  certain  lots  in  the  dty  of 
Tulsa  to  a  third  party  for  defendant,  and 
whether  the  acts  of  Boberts  in  bringing  about 
the  sale  constituted  ttie  procuring  cause  of 
such  sale,  and  whether  lie  was  entitled  to  a 
commission  thwefor.  As  stated  by  plaintiff 
In  errw  In  his  brle^  theare  is  no  conflict  In 
the  testimony.  The  only  qneatim  submitted 
to  the  Jury  was  whether  plaintiff  had,  by  a 
preponderance  of  the  testimony,  proved  his 
right  to  recover.  This  question,  in  all  its 
different  idiases,  was,  in  our  Judgment,  very 
fully  and  fairly  submitted  to  the  Jury  by  the 
court.  The  Jury  beard  t2ie  testimony  and  re- 
turned a  verdict  in  favor  ot  plaintiff,  there- 
by Impliedly  saying  that  the  acts  of  plaintiff 
in  the  premises  were  the  procuring  cause  of 
the  sale.  From  an  examination  of  tite  rec- 
ord, we  do  not  authorized  to  say  that 
such  verdict  Is  erroneous  and  not  supported 
by  the  evidence,  and  following  the  oft-repeat- 
ed rule  of  this  court  that,  where  questions  of 
fact  are  properly  submitted  to  the  Jury,  their 
verdict,  based  upon  the  testimony  submitted, 
and  guided  by  the  court's  charge,  will  not 
be  disturbed,  where  It  is  reasonably  support- 
ed by  the  evidence.  And  being  unable  from 
the  record  t>efore  us  to  say  that  the  verdict 
herein  Is  not  reasonably  supported,  the  Judg- 
ment of  the  court  below  Is  affirmed. 

PER  CURIAK.   Adopted  in  wholflb 

07  OU.  lOO 

WAI/TEBS  V.  HODGES. 
(Supreme  Court  of  Oklahoma.  Feb.  18,  1013.) 

fByUalvt  Iv  ihe  Court.) 

Appeal  and  Erbob  (8  1001*)— Review— Sdt- 

FiciENCT  OF  Evidence. 

Where  the  Issues  presented  by  the  plead- 
ings and  the  law  applicable  to  the  facta  in  the 
case  are  fully  and  clearly  presented  to  the 
jury  in  the  Instructions  of  the  court,  and  under 
such  faiBtructions  and  the  testimony  In  the  case 
the  jury  returns  a  verdict,  such  verdict  will  not 
be  reversed,  where  it  is  sufficiently  supported 
by  the  evidence, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8922,  S92S-^9»4;  Dec. 

Dig.  8 1001.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  Oklahoma  County  Cotirt;  John 
W.  Hayaon,  Judge. 

Action  by  Lizzie  Hodges  against  George 
W.  Walters.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Robert  A.  Rogen,  of  Oklahoma  City,  tat 
plaintiff  in  error.  B.  H.  Manning,  of  Boston, 
Mass.,  and  Thomas  B.  Mallory,  for  defend- 
ant in  error. 

HARBISON,  O.  This  action  was  begon  In 
the-  county  court  of  Oklahoma  county  Jan- 
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wuf,  IftU,  by  Hn.  Idsiie  Hodges,  a  room- 
Ids  boose  keeper,  against  Cteorge  W.  Waltera, 
«  plumber,  fi>r  damages  alleged  to  hare  been 
caaeed  by  tbe  n^lgence  and  carelessness  of 
defendant  In  doing  a  Job  of  plambing  for 
plaintiff.  It  Is  alleged  that  the  water  pipes 
In  plalntUTs  rooming  house  were  frozen  and 
barsted,  causing  a  damaging  flow  of  water 
Into  plaintiff's  rooms;  that  defoidant  was 
employed  by  plaintiff  to  repair  said  pipes; 
tbat  lu  attempting  to  do  so.  Instead  of  shut- 
ting off  tbe  watOT  at  the  proper  place,  he 
recklessly  dug  down  to  the  pipe,  striking  It 
witli  a  pick  and  knocking  a  bole  in  it,  caus- 
ing the  water  to  flow  out  Into  the  street  and 
into  the  house;  that,  owing  to  the  pressure 
of  water  in  the  pipes,  the  bole  thus  made 
was  not  large  enough  to  allow  all  tbe  water 
to  escape  through  It,  and  therefore  insuffi- 
cient to  stop  the  flow  Into  the  bouse;  that 
when  plaintiff  struck  the  pipe  and  knocked 
the  hole  In  it,  as  aforesaid,  he  quit  the  job 
and  went  away  and  did  not  return,  but  left 
the  pipes  In  that  condition;  that  plaintiff 
procured  other  assistance  to  turn  the  water 
off,  but,  owing  to  tbe  condition  In  whidi  the 
pipes  were  left  by  defmidant,  she  was  unable 
to  get  them  repaired,  so  as  to  get  mter  Into 
the  house,  nntil  a  number  of  her  boarders 
left  because  of  her  inability  to  get  water  In- 
to tbe  house ;  that  by  reason  of  the  damage 
or  Injury  done  by  the  water  flowing  Into  the 
house,  and  by  reason  of  tbe  loss  of  her  room- 
ers after  it  was  turned  off,  she  was  damaged 
In  the  sum  of  $500,  all  of  which  was  due  to 
tbe  allied  negligence  and  carelessness  of  de- 
fendant In  repairing  the  pipes. 

The  answer  was  a  general  denial.  The 
cause  was  tried  In  March,  resulting  in  a  rer- 
dlct  and  judgment  for  plaintiff  In  the  sum 
of  $S0.  From  this  judgment,  the  defendant 
appeals  npon  the  one  proposition  that  under 
the  pleadings  the  evidence  was  Insufficient  to 
sustain  tbe  verdict 

The  material  issues  Involved  were  the  on- 
ploym^t,  the  negligence  of  defendant  In  the 
manner  of  repairing  the  pipes,  and  the 
amount  of  damages  sustained  by  reason  of 
«nch  negligence.  These  Issues,  as  well  as  the 
law  applicable  to  the  facts  involved,  were 
very  fully  and  clearly  presented  to  tbe  jury 
In  HtB  courts  instmcttons.  Mo  objection  is 
made  to  the  court's  charge,  but  plaintiff  In 
error  bases  bis  claim  for  reversal  solely  up- 
on the  ground  that  the  verdict  is  not  sus- 
tained by  the  evidence,  contending  that  the 
evidence  was  Insnffldent  to  warrant  recov- 
ery for  damages  caused  by  the  flow  of  tbe 
water  Into  the  rooms;  and  that  the  allega- 
tions In  tbe  petition  were  Insoffideut  to  war- 
rant recovery  for  damages  sustained  by  a 
loss  of  plaintiff's  boarders.  It  was  alleged 
Id  the  petition,  however,  that  plaintiff  was 
damaged  both  by  reason  of  the  water  flow- 
ing into  the  house  and  by  the  loss  of  boaxd- 
en  afttf  the  water  was  shut  off  trout- tbe 


house  until  she  could  get  the  pipes  properly 
repaired.  The  testimony  In  sn^Mtrt  of  these 
allegatfams  was  beard  tiie  Jury,  ahd  J^m 
sntdk  tesUnumy  tbe  jury  returned  Its  verdict; 
and  from  an  examination  of  tbe  record,  asida 
from  the  oft-repeated  rule  of  this  court  that 
a  verdict  will  not  be  disturbed  if  It  Is  rea- 
sonably BUi^rted  by  the  evldeiKe,  we  tbluk 
tbe  evldoice  Is  reasonably  suffident  to  bob* 
tain  the  verdict  for  $50. 
Tbe  Judgment  Is  therefore  affirmed. 

FSB  CUBIAM.  Adopted  In  whole. 


CSS  OU.  480) 

BILLT  T.  UNKNOWN  HBIBS  07  OBAT 
et  aL 

(Supreme  Court  of  Oklahoma.  May  14, 1812.) 

f«Vltaiu«  fitf  the  Court.) 

Appeax.  and  Ebbob   ({  827*)  —  Nboebsabt 
Pasties. 

Where  an  action  was  brought  by  a  person 
ckuming  to  be  the  sole  owner  of  a  tract  of 
land  against  several  defendants  to  quiet  title 
and  to  remove  cloud  therefrom,  and  a  third 
person  intervened,  claiming  alao  to  be  the  sole 
owner  of  said  land  and  praying  for  judgment 
quieting  his  title,  and  tbe  judgment  rendered 
decrees  plaintiff  to  be  the  owner  of  the  title 
to  an  undivided  half  interest  in  said  land  and 
quiets  same  as  against  the  claims  'and  demands 
of  the  defendants  named  in  plaiDtiEf  b  petition 
and  decrees  the  interpleader  to  be  the  owner 
of  the  title  to  the  other  undivided  half  interest 
in  said  land  and  quiets  bis  title  as  against  tbe 
cbdms  and  demanos  of  defendants,  in  the  pros- 
ecution of  an  appeal  from  said  judgment  by 
plaintiff,  the  defendants  are  necessary  par 
ties  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  ff  1814^-1820^  lfi^l886 
Dec.  Dig.  I  327.*] 

Error  from  District  Oonrt^  Ooal  Oonnty 
A.  T.  West,  Judge. 

Action  by  Llta  BlUy  against  tbe  Unknown 
Heirs  of  D.  T.  Oray  and  otbers.  Judgment 
for  defendant^  and  plaintiff  biliiga  vaor. 
Dismissed. 

Oeoi^  A  Trice  and  H.  EL  Cullom,  both 
of  Coalgate,  for  plaintiff  in  emr.  0. 
ThreadgUl  and  Fooshee  it  Bnmaon,  aU  of 
Ooalgate,  for  defendant  In  error  Benjamin 
Flnl^. 

HATES,  J.  *Bda  action  was  originally  in- 
stituted in  tbe  district  court  of  Ooal  county 
by  plaluUff  in  error,  berelnafter  called 
"plaintiff,"  against  tbe  unknown  belrs  of  D. 
T.  Oray,  deceased,  and  W.  B.  Chism  and  the 
Mortgage  &  Debenture  Oompany,  a  corpwa- 
Uon.  Plaintiff  allegefl  In  her  petition  that 
she  is  the  legal  owner  In  fee  simple  of  tbe 
lands  described  In  her  petition;  that  said 
lands  w«re  patented  to  one  Albert  Billy,  as 
bis  pro  rata  portion  of  tbe  lands  of  the 
Chickasaw  and  Oboctaw  Nations;  that  the 
said  Albert  Billy  died  Intestate^  seised  of 
said  real  estate  before  stateltoedi  and  left 
plaintiff  as  bis  only  surviving,  hdr  at  law. 
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She  alleges  tihat  defendants  claim  tlUe  and 
Interest  In  and  to  said  real  estate  adverse  to 
her  rights ;  that  the  unknown  heirs  of  D.  T. 
Gray  claim  title  under  and  by  Tlrtne  of  two 
deeds,  conveying  said  lands  to  D.  T.  Oray; 
that  one  of  said  deeds  was  executed  by  Ben- 
jamin Flnley  and  the  other  by  one  Felln- 
btian,  both  of  which  have  been  duly  record- 
ed. She  alleges  that  defendant  Cfaism  holds 
a  pretended  deed  to  said  lands,  execute^  by 
one  R  N.  Gnmmings  and  wife;  and  that  de- 
fendant Mortgage  &  Debenture  Company 
holds  a  pretended  mortgage,  purported  to 
have  been  executed  by  R.  N.  Cummlngs  and 
wife,  all  of  which  instruments  have  been 
recorded.  She  alleges  the  same  are  wholly 
void  and  without  effect,  and  that  they  con- 
stitute a  cloud  upon  her  title,  and  she  pray- 
ed for  a  cancellation  of  said  lnstram«its,  and 
that  the  cloud  upon  her  title  be  removed. 
All  of  the  defendants  were  summoned  as  re- 
quired by  law.  Thereafter  Benjamin  Flnley, 
after  obtaining  leave  of  court  to  intervene 
and  be  made  a  party  defendant,  filed  an  an- 
swer and  cross-petition  by  which  he  allegies 
that  he  is  the  sole  surviving  heir  of  the  said 
Albert  Billy,  the  allottee  of  the  lands  In  con- 
troversy, and  alleges  that  the  deed  executed 
by  him  to  D.  T.  Gray  was  executed  during 
his  minority,  and  was  procured  by  fraud. 
He  thereupon  prays  that  he  have  Judgment 
for  said  lands,  and  that  the  conveyance^ 
mentioned  in  plalntUTs  petition  be  canceled 
as  a  cloud  upon  his  title.  The  defendants 
named  In  plaintiff's  petition  failed  to  answer 
and  made  default  Issues  having  been  Joined 
upon  plalntUTs  petition  and  the  Interplea  of 
Benjan^ln  Finl^,  now  defendant  In  error, 
the  cause  was  tried  to  a  Jury.  The  verdict 
of  the  Jury  found  facts  upon  which  the  court 
determined  that  both  plaintiff  and  defendant 
In  error  are  heirs  of  the  deceased  allottee, 
and  that  they  each  Inherited  from  said  al- 
lottee an  undivided  half  Interest  In  the  lands 
in  controversy,  and  the  court  rradered  Judg- 
ment In  favor  of  plaintiff  for  an  undivided 
half  interest  in  the  lands  and  quieting  her  ti- 
tle ther^  as  against  the  defendants  named 
In  her  petition,  and  defendant  in  error ;  and 
by  the  same  Judgment  decreed  that  defendant 
Is  the  owner  of  an  undivided  half  Interest 
In  said  land,  and  quieted  his  title  as  against 
defendants  and  plaintiff.  From  that  Judg- 
ment plaintiff  alone  prosecutes  this  proceed- 
ing in  error  against  B^amln  Flnley  alone 
as  defendant  In  error. 

Defendant,  In  error  has  moved  that  the 
canse  be  dismissed,  because  defendants  In 
the  trial  court  have  not  been  made  parties 
to  this  proceeding.  The  time  allowed  by 
statute  within  which  to  perfect  an  appeal 
irom  the  Judgment  of  the  trial  court  has 
already  elapsed.  Every  necessary  party  to 
an  appeal  must  either  make  general  appear- 
ance within  the  time  allowed  for  aiVMllng 
from  the  jndgmoit  or  final  ordw  of  a  court, 
or  nimmona  mast  lasne  within  such  tbno  and 


service  fliereof  be  had  upon  Ow  noeaanry 
parttes,  or  the  appeal  will  be  dlamlaaed. 
Strange  et  al.  t.  Crlsmon,  22  OkL  841.  9S 
Paa  98T.  All  parties  to  an  action  whose  In- 
terests win  he  affected  1^  a  reversal  of  the 
jndgment  sHiealed  from  are  necessary  par- 
ties to  an  a^ieal.  Taught  v.  Miners*  Bank 
of  Joplln,  27  OkL  101,  111  Pac.  214 ;  Tnigeqp 
V.  Oallamore,  28  Okl.  73,  117  Fac.  797 ;  Sel- 
bert  T.  First  Nat  Bank  of  Okeene^  26  OkL 
778,  lOS  Fac  «2& 

It  Is  contended  by  plaintiff  in  error  that 
the  omitted  defendants  are  not  necessary 
parties  to  the  appeal,  bat  with  this  conten- 
tion we  cannot  concur.  The  Judgmrat  which 
plaintiff  seeks  to  set  aside  by  this  proceeding 
decrees  to  her  as  against  defendant  an  nn- 
dlvlded  half  interest  hi  the  lands  in  con- 
troversy and  quiets  her  title  In  said  undivid- 
ed half  interest  against  all  the  ciAina  and 
donands  of  the  omitted  defendants,  ir 
likewise  decrees  the  title  and  possession  to 
an  undivided  half  Interest  In  defendant  In 
error  and  quiets  his  title  thereto  against  alt 
the  claims  and  d^nands  of  the  omitted  de-. 
fendants.  What  i^alntlff  sought  in  tbe 
court  below,  and  what  she  se^  now,  is  a 
Judgmoit- decreeing  to  her  the  title  to  said 
lands  as  the  sole  owner  and  quieting  the 
same  against  all  tbe  blalms  and  demands  of 
defendants  and  a  cancellation  of  the  instru- 
ments described  In  her  petition  as  constitut 
Ing  a  cloud  upon  her  title  In  and  to  the  ai- 
tire  tract  of  land  In  controversy.  This  ^ 
hopes  to  accomplish  either  by  having  tbe 
Judgment  in  which  the  omitted  defendants 
are  parties  set  aside  by  this  court  and  a 
new  trial  granted,  or  by  a  rendition  In  this 
court  of  a  Jndgment  In  her  favor  upon  the 
record.  In  either  event  she  seeks  to  set 
aside  a  Judgment  to  which  persons  not  be- 
fore this  court  are  patties  and  a  diff^^t 
Judgment  rendered.  If  she  should  accom- 
plish her  purpose  and  a  new  trial  be  grant- 
ed, the  absent  persona  then,  upon  a  proper 
showing,  mi^t  be  pomltted  by  tbe  lower 
court  to  appear  and  defmd  tbe  action 
against  them.  At  any  event,  such  Judgment 
could  not  be  r^idered  in  this  court,  or  a 
new  Jodgmoat  rendered  In  the  trial  court, 
without  affecting  the  Interests  of  the  absent 
defendants,  and  this  court  is  ther^ore  with- 
out authority  to  proceed  In  this  caus& 

It  Is  urged  upon  the  authority  of  Hallwood 
v.  Dailey.  70  Kan.  620,  79  Paa  168,  and  Zhi- 
kels^  V.  Lewis  et  nx.,  71  Kan.  8S7,  80  Pac. 
44,  88  Fac.  28.  that  because  defakdants  de- 
faulted in  the  court  below  tiiey  are  not  nee- 
essary  partlea  on  appeal ;  but,  as  heretaeaw 
observed  by  this  court,  the  decisions  in  the 
foregoing  cases  were  controlled  by  a  statate 
adopted  in  Kansas  in  1901,  which  constitutea 
no  part  of  the  statute  adopted  flrom  that 
state  into  the  territory  of  (Mdahoma,  and 
later  Into  this  state,  and  the  fact  alone  that 
a  person  has  made  default  in  tbe  Unm 
court  does  Bat  render  blm  an  nnneeoosaiy 
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putf  «B  appeal  ftom.  a  Jnd^nent  to  vbidi 
ba  la  a  party,  If  by  reraaal  of  such  Jodg- 
nmt  Ua  Intenats  will  be  affected.  Jones  t. 
BalBley  «  Bogen,  SB  OkL  844,  106  Pac.  830^ 
188  Am.  8t  Bep.  021;  UerreU  r.  Waltaza, 
aO  Okl.  178,  IIB  Pac.  1122.  . 

It  ftdlows  that  thla  proceedloE  In  etni 
moat-  ba  dismissed,  and  it  la  so  ordned. 

TURNER,  C.  J.»  and  KANB  and  DUNN, 
JJ.,  concur.  WXLUAMS,  J,  not  partldpat* 
ln». 

W  OfcL  70) 

POLOKE  T.  POLOKE. 
<Saprenia  Coart  of  Oklahoma.  Feb.  ^  1018.) 

(Syllabut  by  O*  OonrQ 

1.  DiTOBCB  (i  231»)  —  AUKO»T  —  LlABILTlT 

or  WiFB. 

A  wife  cannot  be  required  to  pay  alitnonr 
for  tbe  support  of  her  husband  when  a  divorce 
ia  granted  for  the  fault  of  the  hnabandL 

[Bd.  Note.— For  other  casM,  see  Divorce, 
Gent  Dig.  U  658-661,  664;  Dec  Dig.  |  231.»] 

(Aiditioital  Si/ttabut  hy  Editorial  Staff.) 

2.  DiVOBCE  (SS  209,  231*)  —  HtTSBAHD  AND 

Wife  (|  2^*)— "Alimony"— Definitiom. 
"Allmou;"  is  kn  aUowance  which  the  hus- 
band pa;s  by  order  of  the  court  to  his  wife 
(or  her  maint«iance  while  living  separate  from 
him,  where  no  suit  is  brought  for  divorce,  or 
dorinf  the  peudeucy  of  a  divorce  suit,  or  after 
tbe  divorce  is  granted. 

[Ed.  Note. — For  other  cases,  aee  Divorce, 
Cent.  Dig.  Si  60&'^,  658-661,  6«5;  Dec.  Dig. 
SI  209:  231;*  Husband  an  J  Wife,  Gent  Dig.  H 
1002-1073;  Dec.  Dig.  |  283.*  . 

For  other  defioitlona,  sea  Words  and  Phrases, 
ToL  1,  pp.  807-511;  VOL  8^  pp.  7571.  7572.] 

GommlaslonerB*  Opinion,  Division  No.  2. 
Appeal  from  District  Cowrt,  Greek  ConDtr; 
W.  L.  Bamum,  Judge. 

Action  by  Lucy  Foloke  against  Sam  Poloka 
Judgment  for  plaintiff  for  dlvoroe,  and,  from 
tbe  portion  of  the  judgment  requiring  her  to 
pay  alimony  to  him,  she  aiveals.  Jndcment 
for  alimony  reversed. 

W.  P.  Boot,  of  Sapolpa,  and  Blddison  A 
Campbell,  of  Tnlsa,  for  plaintiff  in  error. 

ROSSER,  O.  Tbis  was  an  action  for  di- 
vorce by  Lucy  Poloke  against  Sam  Poloke. 
The  court  rendered  judgment  tor  the  plaintiff 
for  the  divorce,  but  required  her  to  pay  her 
husband  the  sum  of  $60  per  month  daring 
her  lifetime  as  alimony,  and  also  required 
her  to  pay  him  an  attorney  fee  of  flOa 
From  this  portion  of  the  jodgmokt  the  appeal 
waa  taken. 

The  judgment  should  be  reversed.  The 
power  of  the  court  to  grant  alimony  is  gov- 
erned by  section  6179.  Comp.  L.  1909. '  That 
section  is  as  follows:  "When  a  divorce  shall 
be  granted  by  reason  of  the  fault  of  ag^crea- 
slon  of  the  husband,  Uie  wife  shall  be  restor- 
ed to  her  maiden  name  If  she  so  desirea,  and 
also  to  all  the  property,  lands,  tmements, 
.hereditaments  owned  1^  her -before  marriage 


or  acvdred  by  her  In- her  own  right  attoc 
Bodi  marriage  and  not  prerlonaly.  dlipoasd 
of,  and  shall  be  allowed  such  alimony  out  of 
the  husband's  raal  and  personal  pn^erty  am 
the  court  shall  think  reasonable,  having  due 
regard  to  1^  property  Vhlch  came  to  him  by. 
marriage  and  the  valna  of  hla  real  and  per^ 
sonal  eMate  at  the  time  (tf  said  divorce; 
which  alimony  may  be  allowed  to  her  ta  real 
01  personal  property,  or  both,  or  by  decreeing 
to  her  such  sum  of  money,  payable  ^ther  in 
gross  or  In  installments,  as  tbe  court  may 
deem  just  and  equitable.  If  the  divorce  shall, 
be  granted  hy  reason  of  the  fault  or  a^xea- 
alon  of  the  wife,  tbe  court  shall  ordw  restora- 
tion to  her  of  the  whole  of  her  property, 
landa,  .tenements  and  hereditaments  owned 
by  hw  b^or^  or  by  her  separately  acquired 
aftw  snch  marriage,  and  not  iffevlously  dla; 
poeed  of;  and  also  such  share  of  her  husr 
band's  real  and  personal  property,  or  both, 
as  to  the  court  may  appear  just  and  reason- 
able; and  she  shall  be  barred  of  all  right  In 
all  the  remaining  lands  of  which  her  husband 
may  at  any  time  have  been  seized.  And  as 
to  such  property,  whether  real  or  -persoeaK 
as  shall  have  hMu  acquired  by  the  parties 
Jointly  during  their  marriage,  whether  the 
tlUe  thereto  be  in  either  or  both  of  said  par- 
ties, the'  court  shall  make  such  division  be- 
tween the  parties  respectively  as  may  ai^>ear 
just  and  reasonable,  by  a  division  of  tta6 
property  In  kind,  or  by  setting  the  same  apart 
to  one  of  the  parties,  and  requiring  the  other 
thereof  to  pay  such  sum  as  may  be  Just  and 
pro[>er  to  effect  a  fair  and  Just  division  there- 
of. But  In  case  of  a  finding  by  the  court, 
that  such  divorce  should  be  granted  on  ac- 
count of  the  fault  or  aggression  of  the  wife, 
the  court  may  In  Its  discretion  set  apart 
such  a  portion  of  the  wife's  separate  «itate 
as  may  seem  laroper  for  tbe  support  of  the 
children,  issue  of  the  marriage^" 

It  clearly  appears  from  the  reading  of  this 
section  that  it  was  the  Intention  of  the  Leg- 
islature to  cover  tbe  entire  subject  of  the 
disposition  of  property  when  a  divorce  Is 
grauted.  No  mention  Is  made  of  tbe  hus- 
band's right  to  alimony,  and  It  cannot  be 
presumed  t^t  it  was  the  intention  of  the 
Legislature  to  allow  blm  alimony. 

[;!]  The  definition  of  "alimony,"  as  given  in 
nearly  all  the  authorities,  is,  in  substance, 
that  It  Is  an  allowance  which  the  husband 
pays,  by  order  of  court,  to  his  wife  for  her 
maintenance  while  living  separate  from  him, 
where  no  suit  is  brought  for  divorce,  or  dur- 
ing tbe  pendency  of  a  divorce  suit  or  after 
tbe  divorce  is  granted. 

The  evidence  in  this  case  shows  that  the 
property  of  the  wife  consists  of  her  allotment 
as  a  member  of  the  Creek  tribe  of  Indians, 
and  tbe  royalties  which  she  has  received 
from  oil  produced  on  tbe  allotment,  all  of 
wbldi  was  paid  .to  bet  after  her  aeration 
from  her  husband.  It  is  not  daimed  that  she 
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wu'oriSered  to  par  On  m<MMir  awardafl  iuat 
bOBbond,  to  ean&Use  a  dlvlBloii  of  th^  JoCnt 
property  or  ^ttperty  accmnolatea  durtog 
Diarrlai^  or  anytblng  of  that  kind. 

[1]  Mo  anUiorlty  has  been  found  sostalnlng 
a  jndsmoit  nqnlrlnff  a  wife  to  pay  allmiHiy 
to  her  hoflband.  Sereral  cases  hare  been 
tonnd  holding  that  a  husband  cannot  reoorer 
alimony  from  his  wife.  Bee  Somers  8on>> 
er^  S8  Kan.  1S2,  17  Pac.  641;  Greene  t. 
Oreene,  40  Neb^  S4S,  68  N.  W.  047, 84  L.  B.  A. 
110,  60  Am.  8t  Rep.  660;  Meldrnm  r.  Mel- 
dmm,  16  Oolo.  478,  24  Fac  1088,  U  L.  R. 
A.  66. 

No  opii^  is  expressed  as  to  tlie  ^Eect  of 
section  8643,  Cbmp.  L.,  which  makM  it  the 
duty  of  the  wife  to  support  the  husband  when 
he  has  not  deserted  her,  ont  of  li«r  separate 
property  when  he  has  no  Borate  property, 
aitd  la  onable  on  account  of  infirmity  to  sup- 
port hbnself.  No  sneb  facts  exist  here.  Ttn 
grounds  atl^^  for  divorce  were  desertion, 
and  the  court  rendered  jadgmoit  snstatnlng 
the  allegaClotts  of  the  petition. 

The  Judgment  for  alimony  should  be  se> 
weed,  and  Judgment  here  rmdsred  tliat  de< 
fttidant  00  not  recover  alimony. 

PBB  OUBIAM.   Adopted  in  whola 

ta  OkL  uat) 

BAKBB  T.  TAN  NESS  et  SL 
(Supreme  Coyirt  of  Oklahoma.  Feb.  IS,  1018.) 

(SyUahut  fry  th«  OourtJ 

Rbplbtzh  (I  98*)— New  Tbul  — Ebbob  or 

Law. 

Where  a  plaintiff  in  a  replevin  action  atatee 
in  open  cmirt  that  be  does  not  lotend  to  proa- 
ecute  the  caae  further,  and  that  Judgment  may 
be  rendered  for  the  defendant,  and  die  defend- 
ant mtroducea  evidence  at  to  the  value  of  the 
property  taken  without  objection  by  the  plain- 
tiff, and  the  court  renders  Judgment  for  the 
defendant  in  the  alternative  for  the  return  of 
the  property  or  ita  value,  without  objection  or 
exception  1^  the  defendant,  it  la  error,  a>  a 
■matter  of  law,  to  sustain  a  motion  for  new 
trial 

[Ed.  If ote^For  other  cases,  see  Replevin, 
DecTblg.  I  08.*] 

Oommlsalonaraf  Opinion,  Division  Ma  2. 
Appeal  fropi.  District  0>nrt,  (^n'adlan  Coun- 
ty; John  J.  Carney,  Judge. 

Actio^  by  U  C  Tan  Mess  ud  O.  A.  Tan 
Ness,  partners  under  the  name  of  T*.  0.  Tan 
Ness  ft  Co.,  against  Emma  I*.  Baker.  Judg- 
ment for  defendant  From  an  order  grant- 
ing a  new  trial,  she  appeals.  Reversed  and 
remanded. 

W.  E.  Bennett  and  W.  M.  Wallace,  both  of 
El  Reno,  for  plaintlS  in  error.  Luclua  Bab- 
cock,  of  El  Reno,  for  def^dants  In  error. 

ROSSER,  (J.  This  was  a  replevin  action 
brought  by  L.  0.  Tan  'Ness  and  0.  A.  Van 
Ness,  as  partners,  agalnsjt  Emma  U  Ba- 
ker, to  recover  the  possession  of  a  certain 


ttoA  of  merchandise,  of  whldi  tiMy  daimed 
possession  by  virtneof  aoectnincllatteImwt- 
gag&  The  writ  was  issoed  and  the  pn^eriy 
takoi  and  delivoed  to  the  lOaintlfQk  Hw 
defendant  answered,  the  ca8»  was  set  for 
trial,  and  both  parties  aiweared.  The  plain- 
tUTs  In  open  court  announced  that  they  did 
not  desire  to  prosecute  the  case  further,-  and 
that  Judgment  might  be  entered  tor  tbe 
defendant  The  def  aidant  then  introduced 
evidence  as  to  the  value  of  the  property  tak- 
en ander  tbe  writ  of  replevin,  and  Judgmeat 
was  rendered  In  favor  of  the  defoidant  In 
the  alternative  for  the  return  of  tlie  prop- 
erty or  its  value,  which  was  found  to  be  12,- 
000.  The  plaintiffs  filed  a  motion  for  a  new 
trial,  and  several  months  afterwarda  tbe 
motion  was  sustained  and  a  new  trial  grant- 
ed. From  the  order  sn staining  tbe  motion 
for  a  new  trial,  the  def^dant  appeals. 

Tlie  case  should  be  reversed.  It  is  tbe 
duty  of  parties  having  rlf^ts  to  tdalm  tbem 
at  the  pro[>er  time  and  place.  Tbe  failure  of 
a  party  seasonably  to  assert  a  known  rlg^t, 
when  called  upon  and  afforded  an  importuni- 
ty to  do  so,  is  a  waiver  of  that  rtgbt  Book- 
er Bruce  (Ind.)  86  N.  B.  SQL  The  plain- 
tiffs were  in  the  courtroom  at  the  time  tbe 
case  was  set  If  they  wanted  a  trial.  It  was 
their  duty  to  try  the  case  tb^  or  move  tae 
a  conttnnance  upon  lawful  grounds.  Instead, 
they  abandoned  their  case  and  stated  that 
Judgment  might  be  rendered  for  tbe  defend- 
ant It  is  manifest  that  there  were  no  legal 
grounds  upon  which  a  new  trial  conid  be 
granted.  The  plalntUbi  knew  when  tbey 
dismissed  their  action  that  the  d^endant 
had  the  right  to  have  her  rights  inquired  In- 
to. Thomas  v.  First  National  Bank,  32  Olsl. 
116,  121  Pac  272.  Tbe  plaintiffs  had  a  right 
to  take  part  in  the  inquiry,  but  they  neg- 
lected to  do  it  Defendant  offered  her  evi- 
dence without  objection  or  exception  by  the 
plaintiffs.  It  reasonably  sOpports  the  find- 
ing of  the  court  as  to  the  value.  Plaintiffs 
did  not  soegest  at  tbe  time  of  the  hearing 
that  the  evidence  was  losufflcl^t  Tbe  plain- 
tiffs offered  no  evidence.  They  permitted  the 
judgment  to  be  entered.  There  Is  no  pre- 
tense that  tbe  plaintiffs  were  not  in  posses- 
sion of  all  the  facta  at  the  time  It  was  ren- 
dered. 

If  the  motion  filed  by  the  plaintiffs  be 
treated  as  a  motion  to  set  aside  a  default 
judgment,  It  is  equally  dear  that  there  were 
no  circumstances  of  accldrat,  mistake,  or  In- 
advertence, not  the  fault  of  tbe  plaintiffs, 
which.  Justified  the  court  in  opening  the  de- 
fault Interest  reipubllcse  ut  sit  finis  lltlum. 
The  Interest  of  the  state,  as  well  as  the  par- 
ties, requires  that  there  be  an  end  to  a  law 
suit  A  man  cannot  come  into  court  and 
say:  "I  do  not  intend  to  try  tHis  lawsuit 
Render  Judgm^t  for  my  opponent^' — and  tbe 
next  day  come  back,  and,  without  any  sort  of 
excuse,  say :  "I  have  changed  my  mind  and 
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Dow  want  a  trial.  Set  aside  the  Bolemn 
Jodgment  entered  yesterday  without  objec- 
tion from  me  and  upon  my  suggestion,  and 
glTe  me  a  new  trial."  No  court  sbonld  per- 
mit such  a  proceeding. 

It  iB  suggested  that,  as  plaintiffs  hold  a 
mortgage  on  the  property  to  secure  a  debt 
that  defendant  owes  them,  It  would  be  a 
great  injustice  to  make  them  pay  the  value 
of  the  goods  taken.  There  is  no  proof  In 
the  record  that  they  hold  a  mortgage.  They 
allege  that  they  held  one,  but  when  the  case 
was  called  they  abandoned  that  allegation 
in  open  court  They,  In  effect,  withdrew  It, 
and  from  that  conduct  the  natural  Inference 
would  be  that  they  had  no  valid  mortgage. 

If  the  plaintiffs  have  a  valid  debt,  the  Judg- 
ment In  this  case  will  not  prevent  them  from 
collecting  it  by  proper  proceedings;  but  nei- 
ther reason  nor  authority  will  sustain  the 
action  of  the  court  In  setting  aside  the  judg- 
ment in  this  case. 

The  case  should  be  reversed  and  remand- 
ed, with  Instructions  to  set  aside  the  order 
granting  a  new  trial,  and  to  reinstate  the 
jodgmuit  for  the  def^dant. 

FEB  GUBIAM.   Adopted  In  yrholo. 


ta  OkL  80) 

ClilNGAN  et  aL  t.  BANK  OF  COMMERCE. 
(Supreme  Court  of  Oklahoma.    Feb.  18>  IfilS.) 

(SifUalnit  hv  the  CourtJ 

1.  Bills  and  Nona  <|  516*)— Acnon  on 

Nora. 

EMdence  examined,   and   held,   that  the 
court  was  fully  justified  thereunder  In  direct- 
ing the  jury  to  return  a  verdict  for  plaintiff- 
[E3d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1SOO~1806;   Dec.  Dig.  { 

2.  EviDKHOK  ({  250*)— DsoLaaaTiONS— Anicis- 

BTBUJTT. 

In  a  suit  on  a  promissory  note,  where  one 
of  the  Bignere  of  the  note  sets  up  the  defense 
that  he  was  a  surety,  and  that  he  signed  the 
note  as  such  because  of  an  agreement  between 
the  payee,  the  maker,  and  himself  that  the  pro- 
cee<u  of  ne  note  were  to  be  paid  the  maker  in 
money,  to  pay  out  proper^  of  the  maker, 
which  he  was  to  mortgage  to  the  surety  to  in- 
demnify him  as  such,  and  that  the  payee  had 
violated  the  agreement,  by  appropriating  the 
proceeds  of  the  note  to  the  payment  of  an  al- 
leged overdraft  due  by  the  maker,  held,  that 
the  court  did  not  commit  error  in  refusing  to 
allow  the  surety  to  testi^  as  to  what  the 
maker  said  to  him  about  the  matter,  in  the 
absence  of  the  payee,  and  in  the  absence  of 
proof  that  the  alleged  agreement  had  been  as- 
sented to  by  the  payee. 

[Dd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  976-982 ;  Dec.  Dig.  {  250.*J 

Commissioners'  d^nlon,  DlTislon  No.  2. 
^ewc  tTom  Slowa  Ctmnty  Coort;  3.  W. 
HanaeU,  Judge. 

Actlou  by  the  Bank  of  Commerce  against  0. 
1.  €lllngan  and  others.  Judgment  tot  plain- 
tffl;  and  defendants  bring  error.  Affirmed. 


Stevens  &  Myers  and  T.  6.  Orr,  both  of 
lawton,  for  plalntlflte  In  error,  Wilson  ft 
Roe,  of  Frederick,  for  defendant  In  error. 

BREIWER,  C.  This  is  a  suit  on  a  promis- 
sory note  executed  by  C.  J.  and  A.  J.  Clingan 
and  John  M.  Zlgler  to  the  Bank  of  Com- 
merce. The  Clingans  made  no  defense,  and, 
at  a  trial  upon  the  issues  raised  by  the  an- 
swer of  Zlgler,  the  court  instructed  the  jury 
to  return  a  verdict  for  the  plaintiff,  which 
was  done,  and  Judgment  entered. 

Counsel  for  Zlgler  contends  that  the  court 
erred:  (1)  In  instructing  a  verdict  for  plain- 
tiff; and  (2)  In  sustaining  objections  to  cer- 
tain questions  asked  defendant  Zlgler. 

The  defense  relied  on,  In  substance,  is  that 
defendant  Zlgler  signed  the  note  as  a  surety, 
with  the  agreement  and  understanding  be- 
tween the  signers  of  the  note  and  the  bank 
that  the  principal  tn  the  note  was  to  receive 
the  proceeds  of  the  note  from  the  bank  and 
purchase  therewith  certain  town  lots,  and 
execute  thereon  to  defendant  Zlgler  a  mort- 
gage to  secure  and  Indemnify  him  against 
loss  because  of  his  suretyship  on  the  note, 
and  that,  notwithstanding  the  agreemaits 
and  understandings  of  the  parties,  the  bank 
had  not  furnished  the  principal  in  the  note 
the  proceeds  thereof  to  pay  for  the  lots,  but 
had  applied  the  same  to  the  discharge  and 
payment  of  an  overdraft  due  from  the  prin- 
cipal to  the  bank,  thus  defeating  defendant's 
opportunity  to  have  Indemnity  against  his 
liability  on  the  note.  A  general  denial  for 
reply  raised  the  Issue  tried. 

[1]  1.  The  court  was  right  In  directing  a 
verdict  in  favor  of  plaintiff.  There  was  a 
failure  of  proof.  It  is  true  the  principal  In 
the  note,  Clingan,  testified  that  when  he 
spoke  to  the  officer  of  the  bank  about  making . 
a  loan  he  mentioned  that  he  could  get  Zlgler 
on  the  note  and  would  give  him  a  mortgage 
on  some  lots,  etc.;  but,  when  asked  what 
the  officer  of  the  bank  said,  the  reply  was, 
"He  didn't  make  any  reply  to  that,"  etc. 
Zlgler  was  not  present  when  arrangements 
were  made  for  the  money,  nor  did  he  ever 
have  any  communications  with  the  bank 
regarding  the  matter.  The  note  was  taken 
by  Clingan  85  miles  to  where  Zlgler  lived, 
and  he  signed  It,  and  It  was  taken  back  to 
the  bank  and  the  proceeds  deposited  to  Clin- 
gan's  credit 

[2]  2.  The  evidence  of  Zlgler  which  the 
court  refused  to  admit  was  clearly  incompe- 
tent. The  defendant  offered  to  prove  the 
conversation  between  Clingan  and  Zlgler 
when  the  note  was  signed,  all  In  the  absence 
of  any  one  connected  with  the  bank,  and 
without  any  showing  that  the  bank  had 
made  any  agreement  along  the  lines  of  the 
conversation. 

The  cause  should  be  affirmed. 

FBR  OUBIAM.  Adopted  In  wbole!  . 
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BANE  OP  COMBIBJRCB  OF  AI.BU- 
QUERQXJE.  N.        v.  DILIX)N. 

(Snpreme  Oonrt  of  Oklahoma.   Feb.  18^  191S.) 

fSyttabua  &y  the  Court.) 

1,  Appeal  akd  Erbob  (S  1001*)— Rbtibw— 
SurncnnoT  of  Evidence. 

Where  a  verdict  is  reasonabl?  sopported 
by  the  evidence,  the  judgment  based  upon  it 
will  not  be  reveraed. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent.  Dig,  i|  S022,  8928-8(04;  Dee. 
Dig.  i  1001.»] 

2.  Altbbation  or  InsTBUMEitrs  <i  20*)  — 
NOTB— ErFBCT  OH  Vauditt. 

A  material  alteration  of  a  promissory  note 
renders  it  void. 

[Ed.  Note. — For  other  cases,  see  Alteration  of 
IiutrmQMitt,  Gent  Dig.  tt  ICw-lSfi ;  Dec.  Dig. 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  Washita  Oonnty  Conrt;  Ii.  B. 
Shean,  Judge. 

Action  by  the  Banlc  of  Commerce  of  Al- 
buquerque, N.  M.,  against  G.  A.  Dillon.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Bumette  &  Beets,  of  Corddl,  for  plaintiff 
in  error.  Smith  ft  Wagner,  of  Cordell,  for 
defendant  in  error. 

ROSSEB,  a  This  was  an  action  by  the 
Bank  of  Commerce  of  Albuquerque  against 
O.  A.  Dillon  on  three  promissory  notes  for 
the  sum  of  f  50  each,  given  to  the  Bio  Grande 
Woolen  HUlB  Company.  The  notes  were  or- 
dinary negotiable  Instruments,  ^c^t  that 
below  the  signature  of  the  maker  was  print- 
ed on  the  same  piece  of  paper  the  following: 
"Albuquerque,  New  Mexico.  This  Is  to  cer- 
tify to  the  giver  of  this  note  that  the  note 
will  have  Indorsed  upon  Its  back  the  earnings 
of  the  ten  shares  of  stock  for  which  the  note 
was  .given  until  the  note  is  entirely  paid. 
And  It  is  further  agreed  that  this  note  will 
not  be  presented  tor  collection  but  wlU  be 
renewed  until  paid  as  above  stated.  Rio 
Grande  Woolen  Mills  Go.,  Ow>i>eratlve." 
This  certificate  was  detached  from  each  note, 
and  afterwards  the  notes  were  transferred 
to  the  plaintiff  bank  as  collateral  securl^ 
for  indebtedness  of  the  Rio  Qrande  Woolen 
Mills  Company  to  It 

The  drfendant  makes  the  defense  that  the 
removal  from  the  contract  of  the  eotlflcate 
was  a  material  alteration,  amoanting  to  a 
forgery,  and  defeated  the  note  in  the  hands 
of  an  Innocent  purchaser,  and  also  that  the 
plaintiff  was  not  an  innocent  purchaser,  but 
that  he  received  the  notes  after  maturity 
and  without  indorsement  There  was  a  Jadg^ 
ment  for  defendant 

[1]  The  plaintiff  contends  that  the  contract 
not  to  present  the  note,  which  was  attached 
at  the  bottom  of  the  note^  and  the  signing 
of  the  note  vrlth  the  contract  attached,  was 
sndi  negligence  m  estopped  the  defendant 


REFORTBB  (Okl. 

f^om  taking  advantage  of  the  altNati<Mi. 
It  seems  to  be  conceded  that  if  there  was 
such  a  contract  attached  that  it  was  an  al- 
teration to  detach  It  Hie  greater  pwtion 
of  plaintiff's  brief  is  taken  up  with  the  ques- 
tion of  estoE^l  and  negligence.  It  is  not 
necessary  to  decide  this  question.  The  trial 
conrt  instructed  the  Jury  fully  and  carefnUy 
that  if  the  defendant  signed  the  notes  with  the 
memorandum  or  agreement  attached  in  such 
a  way  that  it  might  be  cut  or  torn  off  with- 
out altering  the  note  above  the  signature,  or 
changing  Its  wording  or  outward  appearance, 
or  anything  in  connection  with  the  portion 
shore  the  signature,  the  d^endant  was  guilty 
of  such  negligence  as  would  estop  him  from 
making  the  defense  that  the  note  had  been 
altered;  and  that  he  would  be  bound  to  pay 
the  note  in  the  hands  of  the  person  who  re- 
ceived it  In  the  due  course  of  business  be- 
fore maturity,  for  value,  and  without  no- 
tice. And  throughout  his  tostruction  the 
Jury  was  given  to  understand,  in  unmistak- 
able language,  that  if  the  plaintiff  received 
the  notes  by  Indorsemrat  and  delivery  before 
maturity,  without  notice  ot  the  alteratkm,  it 
should  recover. 

The  only  question  here,  then,  is  aa  to 
whether  or  not  the  plaintiff  received  the 
notes  before  maturity,  and  without  notice  of 
any  change  or  alteration  therein.  The  cash- 
ier of  the  bank  testified  that  a  lai^  number 
of  notes  were  left  with  the  plaintiff  bank  by 
the  general  manager  of  the  Rio  Grande  Wool- 
en Mills  Company,  but  did  not  spedflcally 
identify  the  notes  In  question  as  having  been 
left  with  the  bank  before  maturity,  and  did 
not  give  any  particular  time  when  they  were 
left  there.  W.  J.  Johnson,  who  was  nnploy- 
ed  by  the  bank  at  the  time  the  Rio  Grande 
Woolen  Iffllls  Company  was  depositing  notes 
with  the  bank  aa  collateral,  testified  to  re- 
ceiving a  large  number  of  notes  from  that 
company,  and  testified  that  the  notes  from 
that  company  were  deposited  before  matu- 
rity. He  does  not  identify  the  particular 
notes  as  having  been  deposited  with  him, 
and  does  not  undertake  to  testify  whea  they 
were  delivered,  with  reference  to  wheth^  it 
was  before  or  after  maturity.  The  plaintiff 
testified  that  he  received  a  notice  from  the 
Rio  Grande  Woolen  Mills  Company  long  aft- 
er the  maturity  of  the  notes,  requesting  their 
payment.  T.  W.  Woodrow,  who  represented 
the  Woolen  Mills  Company  In  obtaining  the 
defendant's  signature  to  the  notes,  testified 
that  after  the  maturity  of  the  notes  he  tiad  a 
settlement  with  the  Woolen  Mills  Company, 
at  which  time  all  of  the  notes  taken  by  him 
were  In  the  possession  of  the  Woolen  Mills 
Company;  and  that  none  of  the  notea  had 
been  indorsed  to  the  bank  at  that  time.  He 
does  not  undertake  to  identify  the  particular 
note  in  question,  but  Is  positive  ttiat  all  the 
notes  which  he  took  were  in  the  iiand*  of 
the  Woolen  Mills  Company;  and  that  be  eet* 
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tied  with  tbat  company  with  the  notes  before 
him  and  the  company,  and  used  at  a  baalB 
ct  aeCUemoftt  Fxom  a  conalderation  of  this 
eridoice^  tt  cannot  be  said  that  the  v^^lct 
of  ttie  jury  was  not  siutained  hy  the  evi- 
dence. 

[2]  Plalntiir  farther  contends  that;  as  the 
defendant  admits  that  he  was  to  pay  9S  In 
cash  on  the  notes,  It  Is  entitled  to  a  ixtAgBunt 
for  that  som,  becanse  there  was  no  proof  that 
he  had  erer  iMld  the  fS.  The  notes  having 
bem  materially  altered,  the  payee  coald  not 
reeoTOT  upon  them;  and,  unless  the  plaintiff 
received  them  before  maturity  and  without 
notice  of  the  altmtlon,  it  could  not  collect 
any  part  of  the  amount  2  Oyc  18S^  and 
aiMhorlties  there  cited. 

.The  Judgment  of  the  lower  oonrt  should  be 
afflrmed.  ' 

FEB  OURIAM.  Adopted  In  Whole. 


(17  OU.  78} 

ANDERSOK  t.  CHRISMIAN. 
(Supreme  Court  of  Oklahoma.    Feb.  18,  1913.) 

fSylUtliu  &V  tJ*e  CovrtJ 

1.  Appeal  and  Ebrob  (S  ^*>— CIbovhds  ros 
Gbantinq— Pbesumptjoms. 

When  the  court  in  granting  a  nev  trial 
specifies  folly  and  in  detail  the  reason  upon 
which  the  act  is  baaed,  it  will  be  presumed 
that  the  reason  thus  stated  is  the  only  one  up- 
on which  the  court  acts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3425,  3426,  3772-3770; 
Dec.  Dig.  S  9337*1 

2.  Nbw    Tbial    (f    110*)  — Gbahtino  oh 
Court's  Motioit. 

The  court  set  aside  the  verdict  of  a  Jufy 
and  granted  a  new  trtaL  20  days  after  the  ver- 
dict lud  been  returned,  on  its  own  motion ; 
neither  aide  haTing  filed  a  motion  therefor,  and 
no  claim  of  collusion,  imposition,  or  fraud  op- 
OQ  the  court  being  claimed.    Beld,  error. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
cent  Dig.  I  2S1;  Dec.  .Die.  i  UO.*} 

Commlssionen^  Opinion,  IMvialon  No.  2. 
Error  from  District  Cdiwt,  Osage  County ; 
R.  H.  Hudson,  Judge. 

Action  by  George  O.  Ghrlsman  against 
Frank  U.  Anderson.  From  the  Judgment, 
Anderson  brings  error.  Reversed. 

Grinstead,  Mason  &  Scott,  of  Fawhnaka, 
for  plaintiff  In  error.  Hargls  &  Sams,  of 
Pawhuafca,  for  defendant  In  error. . 

BREWER,  C.  The  court  In  this  case  set 
aside  the  verdict  of  the  jury,  on  Its  own  mo- 
tion, without  a  motion  being  filed  by  either 
side  in  any  wise  complaining  of  the  verdict 
This  action  by  the  court  was  taken  20  days 
after  the  verdict  was  returned.  The  appel- 
lant here  was  defendant  below  against  whom 
the  verdict  was  rendered.  The  reasons  glv- 
ea  by  the  court  for  disturbing  a  verdict  of 
the  Jnry  which  was  appar«ktly  satia&ctory 
to  both  parties  is  stated  by  the  conrt  as  fol- 


lows: "For  the  reason  that  the  court  was 
of  the  opinion  that  the  matter  Involred  in 
this  action  shonld  be  tried  out  in  case  NOj 
686  on  the  trial  dodcet  of  this  court,  which  is 
a  suit  In  equity  for  the  dlssolntlon  of  a 
partuKshii^  accounting^  and  settlement  of 
the  partnwship  afbirs  in  which  action  all 
the  rl^its  of  the  parties  hereto  can  be  de- 
termined;  Frank  U.  Anderson  and  one 
John  H.  Harris  being  ^IntUCs,  and  said 
George  C.  Chrlsmui,  defendant,"  etc 

[1,  t]  The  reason  of  tlie  coort  tdhig  stated 
fully  and  in  detail,  It  must  be  presumed  tiiat 
there  was  no  other  leasra  for  the  action 
taken.  This  reason  was  not  a  snfllclBnt  oat 
tm  disturbing  tlie  Terdtct  of  tiie  jury.  Tliere 
Is  not  a  suggestion  of  trojxH,  collusion,  m 
that  the  court  had  In  any  way  been  Inqposed 
upon,  nor  even  that  the  verdict  was  an  erro- 
neous or  Improper  one.  It  Is  therefbre  un- 
necessary to  discuss  the  inherent  powers  of 
the  court,  In  controlling  its  process  and  Judg- 
ments during  the  term;  If  the  power  exer- 
cised In  this  case  exists,  and  If  Long  v.  Ootm- 
ty  CommisBloners,  6  Okl.  128,  47  Pac.  1063, 
takes  too  narrow  a  view  of  the  law,  which  It 
is  not  necessary  here  to  decide,  yet  still  the 
court,  under  the  facts  of  this  case,  erred  In 
setting  aside  a  verdict  acquiesced  In  by  the 
litigants. 

The  cause  should  be  reversed. 

PER  CURIAM.  Adopted  in  whole. 


(37  Okl.  iu> 

BALLEN  &  FRIEDMAN  v.  BANK  OF 
KRENLIN. 

(Supreme  Court  of  Oklahoma.   Feb.  18>  1913.) 

f8yllahu$  hy  the  Court.) 

Banks  akd.  Banking  (1 140*)— Ohiokb-^aa- 
BiLiTT  OF  Bank  to  Holdeb. 

Under  section  132  of  the  act  of  March  20, 
1909  <Ijaws  1909,  c.  24),  known  as  the  Nego- 
tiable Instruments  Law.  which  requites  an  ac- 
ceptance of  a  bill  of  exchange  to  be  In  writing, 
and  section  185  of  said  act,  which  provides 
that  checks  are  governed  by  the  ptovisions  of 
the  act  with  reference  to  bills  of  exchange  with 
certain  exceptions,  and  section  189  of  said  act, 
which  provides  that  a  check  does  not  operate 
as  an  assignment  of  any  part  of  the  fands  to 
the  credit  of  the  drawer  with  the  bank,  and 
the  bank  is  not  liable  to  the  holder  unless  and 
until  it  accepts  or  certifies  the  check,  no  liabil- 
ity is  created  against  the  bank  by  the  oral 
snitement  of  one  of  its  officers  that  a  check 
drawn  on  it  is  good,  made  to  a  person  who  is 
about  to  purchase  the  check. 

[Ed.  Note.— For  other  cases,  see  Bbnks  and 
Banking,  Cent.  Dig.  H  380^-392,  304-^97^  Dec. 
Dig.  §  140.*] 

.  Commissioners*  Opinion.  Division  No.  2. 
Error  from  Superior  Court,  Garfield  County ; 
Dan  Huett,.  Judge. 

Action  by  Ballen  &  Friedman  against  the 
Bank  of  Krenlln.  From  a  Judgment  sus- 
taining a  demurrer  to  the  petition,  plaintiff 
brings  error.  Affirmed. 
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A.  3,  Jones,  of  Enlil,  for  plalntUf  in  error. 
Garber  &  Enue^  of  Enid,  for  defendant  in 
enar. 

ROSSm,  O.  This  was  an  action  by  Mike 
Ballen  and  'Dave  Friedman,  a  partnership 
composed  of  Ballen  &  Friedman,  against  the 
Bank  of  Erenlin.  The  trial  court  sustained 
a  demurrer  to  the  plalntUCs'  petition,  and 
they  have  appealed.  The  petition  alleges,  in 
substance,  that  the  defendant  is  indebted 
to  plalntlixs  upon  two  checks  dated  July  16, 
1910 ;  that  the  checks  were  drawn  by  Frank 
Lowery,  one  payable  to  the  order  of  George 
Relhm,  and  the  other  to  the  order  of  Joe 
rieming;  that  on  the  18th  day  of  July,  1910, 
the  cheeks  were  offered  by  their  holder  to 
plaintiffs  as  a  cash  item;  that  the  plaintiff 
then  and  tliere,  through  the  agency  of  the 
Security  State  Bank  ,of  Enid,  Informed  the 
defendant  of  the  existence  and  presentation 
of  said  checks,  and  then  and  there  inquired 
of  the  defendant  as  to  their  value;  that 
the  defendant,  answering,  said  to  plaintiffs' 
agent,  the  Security  State  Bank,  "The  checks 
are  good;"  that  plaintiffs  then  accepted  the 
checks  and  paid  the  face  value  of  the  same 
to  the  owners  thereof;  that  they  immediate- 
ly presented  the  checka  in  the  usual  coarse 
of  business ;  and  that  the  defendant  refused 
payment  and  protested  them.  The  Question 
presented  Is  as  to  whether  or  not  the  peti- 
tion alleges  a  cause  of  action. 

This  transaction  occurred  after  the  act  of 
March  20,  1909  (Laws  1909,  c.  24),  com- 
monly called  the  Negotiable  Instruments 
Law,  had  become  the  law  in  this  state. 
Section  185  of  that  act  is  as  follows:  "A 
check  is  a  bill  of  exchange  drawn  on  a  bank 
on  demand!  Except  as  herein  otherwise  pro- 
vided, the  provisions  of  this  act  applicable 
to  a  bill  of  exchange  payable  on  demand  ap- 
ply to  a  check."  Section  132  of  the  act  Is 
as  follows :  *The  acceptance  of  a  bill  is  the 
signification  by  the  drawee  of  bla  assent  to 
the  order  of  the  drawer.  The  acceptance 
must  be  In  writing  and  signed  by  the  drawee. 
It  must  not  express  that  the  draw»  will 
perform  bis  promise  by  any  oOier  means 
than  the  payment  of  money." 

It  is  contended  by  the  plaintiffs  that,  as 
they  were  Informed,  b^  the  defendant's  cash- 
ier, that  the  check  was  good  and  acted  upon 
that  Information,  the  bank  la  estopped  to 
deny  liability,  and  Is  responsible  for  the 
amount  of  tbe  checks.  As  a  general  propo- 
sition of  law,  as  applied  to  ordinary  trans- 
actions, the  plaintiff  is  undoubtedly  correct ; 
but  the  question  here  Is  whether  the  ordi- 
nary principles  of  law  In  this  regard  apply 
to  negotiable  Instruments,  including  bank 
checks.  It  Is  believed  that  they  do  not  ap- 
ply, at  least  In  the  absence  of  actual  fraud, 
which  Is  not  alleged  In  this  case.  The  Nego- 
tiable Instruments  Law  was  Intended  to  fix 
and  settle  the  rights  of  the  parties,  so  far 
as  they  are  affected  by  Its  operation.  Colum- 
bian Bftnklns  Compaigr  t.  Bowen,  iM  Wis. 


218, 114  N.  W.  451  Section  1B2  of  tbat  law, 
quoted  above,  provides  that  tbe  acceptance 
of  a  bill  of  exchange  must  be  in  writing. 
Section  185,  quoted  above,  provides  tliat 
checks  shall  be  governed  by  the  same  rules 
as  bills  of  exchange.  Section  188  provides 
that  a  check  of  itself  does  not  operate  as  an 
assignment  of  any  part  of  the  funds  to  the 
credit  of  the  drawee  with  the  bank,  and  that 
the  bank  is  not  liable,  unless  and  until  it  ac- 
cepts or  certifies  the  check.  The  oral  state- 
ment that  the  checks  were  good  was  not  a 
lawful  acceptance,  as  required  by  the  statute. 
Neither  was  it  a  certification,  because  a  cer- 
tificate means  a  declaration  in  writing,  and  a 
certificate  must  be  In  writing.  The  Identical 
question  involved  here  was  before  the  Supreme 
Court  of  the  state  of  Colorado  In  the  case  of 
Van  Buskirk  v.  State  Bank,  35  Colo.  142,  83 
Pac.  778,  117  Am.  St  Rep.  182.  In  tbat  case 
the  party  receiving  the  check  telephoned  to 
the  bank  on  which  It  was  drawn  and  asked  If 
the  check  was  good,  and  was  informed  that 
the  check  was  all  right  The  check  was  then 
cashed  on  the  faith  of  this  reply  to  the  ques- 
tion. The  drawer  of  tbe  check  within  a  few 
minutes,  and  before  It  was  presented  for 
payment.  Instructed  the  bank  not  to  pay  it ; 
and  the  bank  refused  to  pay  it  The  court 
held  tbat  the  bank  was  not  liable,  and  in 
doing  so  constrned  the  Identical  sections  of 
the  Negotiable  Instruments  I^iw,  which  are 
quoted  above. 

In  the  case  of  B.  &  O.  R.  Co.  v.  First 
National  Bank,  102  Va.  753,  47  S.  B.  837. 
it  was  held,  under  section  132  of  the  Nego- 
tiable Instruments  Law  of  that  state,  which 
is  identical  with  the  same  section  in  force 
in  this  state,  that  the  acceptance  of  a  check 
must  be  in  writing,  and  that  the  drawee  is 
not  liable  to  tbe  holder,  unless  ahd  until  it 
certifies  such  a  chedc.  The  same  construc- 
tion was  given  to  tbe  same  statute  in  Seattle 
Shoe  Oo.  V.  Packard,  43  Wash.  627,  86  Paa 
845,  117  Am.  St  Rep.  1064. 

In  the  case  of  Lewln  v.  Grelg,  115  Ga.  127, 
-41  S.  E.  497,  the  suit  was  brought  on  a  bill 
of  exchange.  A  colored  man,  desiring  to 
purchase  certain  goods  from  the  defendant, 
presented  tbe  bill  of  exchange  in  payment, 
and  the  plaintiff,  before  delivering  him  the 
articles,  went  to  the  defendant's  office  and 
Inquired  whether  the  draft  was  good,  and 
whether  they  would  accept  it,  and  was  told 
that  tbe  draft  was  good  as  gold,  and  that 
they  wonld  accept  It  and  It  would  be  paid. 
The  Georgia  Code  required  an  acceptance  to 
be  in  writing.  The  court  held  that  the  de- 
fendants were  not  liable.  In  the  coarse  of 
the  opinion  the  court  said:  "There  la  no  In- 
timation In  tbe  petition  that  Ore^,  Jones  & 
Wood  agreed  to  accept  the  draft  If  the  plain- 
tiff would  sell  the  goods  to  Dixon;  indeed, 
it  does  not  appear  that  they  even  knew  that 
the  plaintiff  contemplated  making  such  a 
sale.  This  being  true,  how  can  tbe  sale  and 
tbe  delivery  of  tbe  goods  by  the  plalntUT  to 
Dixon  be  such  part  performance  as  would 
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KMder  tt  ft'fnnd  upon  the  part  of  QrtSt, 
Jones  ft  Wood  not  to  comply  with  their  parol 
acceptance?  They  were  not  partlea  to  the 
contract  of  sale;  they  knew  nothing  abont 
sndi  contract  tMtween  the  plalntUf  and  Dix- 
on ;  and  the  fkrt  ttiat  the  plaintiff  compiled 
with  hia  part  of  the  contract  that  he  made 
with  Dixon  Bur^  cannot  be  said  to  be  each 
part  performance  as  would  render  It  a  fraud 
for  Orelft  Jones  ft  Wood  to  fall  to  comply 
wlOi  their  separate  and  distinct  contract  of 
parol  acceptance  of  the  bill  of  exchange- 
Eren  thongh  the  plalntUf,  In  skiing  the  goods 
to  Dixon,  relied  entirely  npon  the  parol  ac- 
ceptance of  the  bill  by  Greig,  Jones  ft  Wood, 
he  was  bound  to  know  the  law  and  know 
that  snch  an  acceptance  was  absolutely 
Told."  See.  also,  Duncan  t.  Berlin,  00  N.  T. 
151;  ftMtsj  T.  Pbcenlx  Bank  of  the  State 
of  New  Totk,  83  M.  Y.  318  [38  Am.  Rep.  421] ; 
Anderson  t.  Jones  [102  Ala.  0371  14  South. 
871;  Upbam  t.  ante  [105  Mich.  8501  63  N. 
W.  817:  Isso  V.  Ludington  [79  App.  Div.  272] 
79  N.  T.  Sun>>  744;  Haeberle  t.  O'Day,  ei 
Ho.  Ai>p.  890. 

The  equitable  grounds  nu6er  which  plain* 
tiffs  claim  seem  to  be  strong;  bnt  a  consider- 
ation of  all  the  fects  show  that,  even  on  equi- 
table grounds,  the  bank  la  entitled  to  consid- 
eration. Suppose  that,  when  asked  about  the 
checks,  the  drawer  had  to  his  credit  In  the 
bank  an  amount  sufficient  to  pay  them.  The 
bank  would  naturally  answer  that  the  checks 
were  good.  They  were  good  as  the  account 
then  stood;  and  If  other  checks,  sufficient  to 
reduce  the  balance  below  the  face  of  those  in 
controTersy,  had  not  come  in  before  they 
were  presented,  they  would  have  been  paid. 
If  no  other  checks  had  been  Issued,  the  bank 
would  hare  done  the  drawee  a  grave  injus- 
tice if  It  had  answered  that  the  checks  were 
not  good.  Then,  after  giving  out  the  Infor- 
matton,  suppose  other  checks  had  been  pre- 
sented. Under  section  188  of  the  Negotiable 
Instruments  Law,  the  giving  of  the  checks 
in  suit  did  not  operate  as  an  assignment  of 
any  part  of  the  drawer's  fund.  The  bank 
could  not  refuse  to  pay  other  checks  that 
were  presented.  The  checks  sued  on  had  not 
been  certified.  The  bank  would  bare  been 
liable  to  any  person  presenting  a  ebedk,  un- 
less they  paid  It  It  la  dear  that  to  require 
the  bank  to  pay  these  checks  would  be  to 
make  It  responsible  for  having  told  the  checks 
were  good,  without  any  fraudulent  Intention, 
and  at  a  time  when  Its  books  showed  tb^ 
were  good.  The  Inquiry  was  made  concwn- 
Ing  the  checks  as  such;  and  there  Is  nothing 
Id  the  petition  to  Indicate  that  either  the 
plaintiffs  or  the  bank  had  in  mind  anything 
except  the  status  of  the  drawer's  account, 
'and  certainly  no  contract,  eqnlteble  or  other- 
wise, except  as  contained  in  the  checks  was 
contemplated  by  the  pertiea. 

The  case  of  PIrst  National  Bank  v.  Sehool 
District.  31  Okl.  189.  120  Pac.  614,  89  I*  R. 


A.  (N.  SL)  6BB.  was  dtdded  on  the  atatato  la 
toK»  In  Oklahoma  prior  to  the  enactmat  Of 
the  Negotiable  Inatmmenta  Law.  In  that 
case  the  school  district  gava  one  Bartsch  a 
check  on  the  bank.  The  next  morning  the 
district  treasurer,  acting  for  the  district.  In- 
structed the  vice  president  of  tJie  bank  not 
to  pay  It  The  check  was  left  with  the  vice 
president  by  Bartsch  the  day  it  was  drawn, 
and  the  vice  president  promised  to  give  him 
credit  for  the  amomit  Tha  bank  paid  the 
check  to  Bartsch  and  returned  it  to  the  school 
district  as  a  voucher  against  its  account. 
The  school  district  sued  the  bank  to  recover 
the  money,  and  it  was  hdd  that  it  was  en- 
titled to  recover.  It  was  held  that  the  reten- 
tion of  the  check  by  the  bank,  and  the  vov 
bal  promise  to  pay  It,  was  not  such  an  ac- 
ceptance  as  prevented  the  school  district 
from  countermanding  paym^t  It  was  held, 
further,  that  the  giving  of  the  check  did  not 
operate  as  an  assignment  of  the  funds  in  the 
hands  of  the  bank  until  It  was  presented  for 
acceptance  or  payment 
The  judgment  should  be  affirmed. 

PBB  ODBIAH.   Adopted  in  wbola 


(M  OkL  «m 

OALBRAITH  et  aL  T.  OKLAHOMA  STATB 
BANK. 

(Supreme  Court  of  Oklahoma.   Oct  23.  1912.) 

fSyUabui  by  Me  OomrtJ 

1.  JuDOvxnT  (S  141*>— DBFAXii;r  Judgmxnt— 

SBTTINa  ASIDB. 

Where  a  case  against  two  defendants  iw 
called  in  its  regular  order,  end  one  of  them 
fails  to  appear,  and  the  other  appears  and 
states  that  he.  has  no  defense  to  the  action,  and 
the  coiut  hears  the  evidence  offered  on  the  part 
of  plaintiff  and  renders  jndgnwDt  for  plaintiff, 
it  is  not  error  to  refuse  to  set  aride  tne  judg- 
ment although  there  was  an  answer  on  file  at 
the  ume,  and  though  the  record  of  the  Judgment 
states  that  defendants  had  failed  to  appear  and 
plead,  answer,  or  demur,  and  were  adjudged  In 
default 

[Eid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  t  250;  Dec.  Dig.  i  144.*] 

2.  Fbaudoxxbt  Gonvkyahcbs  (S  276*)  — 
Tr&nbactiohs  —  Invauditt  —  TRAHsnsa 
or  Stock  in  Trade— Pbesumftion. 

Under  the  provisions  of  section  7908,  Comp. 
Laws  1009,  a  sale  of  merchandise  in  bulk  U  pre> 
Bumed  to  be  fraudulent  and  void,  and  this  pre- 
sumption can  be  rebutted  only  by  the  trans- 
feree ahowing  that  at  least  10  days  before  the 
tr.insfer  in  good  faith  he  made  fnll  and  explicit 
inquirr  of  the  transferrer  as  to  the  names  and 
addresses  of  each  and  all  of  his  creditors,  and 
that  he  demanded  and  received  from  the  trans- 
ferrer at  least  10  days  before  such  transfer  a 
list  of  names  and  addresses  of  all  the  creditors 
of  sudi  transferrer,  sliowing  the  amonnt  owloa 
each,  which  statement  was  sworn  to  by  such 
transferrer  and  which  contained  a  declaration 
that  it  was  a  correct  Hat  of  all  his  creditors, 
with  the  post  office  address  of  each  and  the 
amount  owing  each,  and  that  at  least  10  d»B 
before  such  transfer  be  notified  or  caused  to  be 
notified  of  snch  proptwed  trtinsfer,  personally 
or  by  registered  mail,  each  of  the  creditors  <h 
tiie  transfferrer  of  whom  he  had  knowledge  or 
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ooold*  witli  tfte  exerebe  of  naaonable  diliseBce, 
•eqnin  knowledge  and  that  aoch  purcbaae  wu 
made  bj  bim  In  good  faith  for  a  fair  eoniidera- 
don  actnalljr  paid. 

[Bd.  Note.— For  other  caaeft  see  Fraudulent 
GonveraDcea,  Gent  IXg.  %  808;  Dec.  Dig.  f 
276.*] 

3.  Fbauouunt   ConvxTANcxa        206*)  — 

TBANSACnONg  —  IkVALIDITT  —  TBANSraBS 

or  Stock  in  TBAWt—PxEsvumoK. 

This  presumption  can  be  taken  advantage 
of  by  any  creditor  of  the  transferrer,  altiioogh 
his  debt  was  in  existence  before  tbe  transferrer 
acquired  the  stock  of  merchandise,  and  al- 
though none  of  the  consideration  for  the  debt 
went  into  tbe  atock, 

[Ed.  Notev-^For  other  cases,  see  Frasdulettt 
Conveyancea,  Gent  Dig.  H  630;  Deo.  Dig. 
S  206.*] 

4.  Fbadduuitt  Cohtetancks  (I  228*)— Rnc- 

MDZEB  or  CbSDITOBB— ATTACHlCKIfT. 

A  failure  to  comply  with  the  sUtute  raises 
such  a  presumption  of  fraud  as  will  jnsti^  the 
attachment  of  the  stock  in  tbe  hands  cA  the 
transferee. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Oonveyaaces,  Gent  Dig.  11  66&'6e7;  Dee.  Dig. 
I  228.»1 

Oommlssloi^rs'  Opinion,  Division  No.  2. 
Error  from  Pottawatomie  County  Court;  J. 
H.  Woods,  Judge. 

Action  by  the  Oklahoma  State  Bank 
against  Oliver  Galbraith  and  another,  and 
R.  H.  Galbraith  Intervenes.  Judgment  for 
plaintiff  against  defendanta  and  against  the 
Interpleader  suetalntng  an  attachment  of 
property  claimed  by  him,  and  defendants  and 
Interpleader  bring  error.  Affirmed. 

H.  H.  Smith  and  W.  T.  Williams,  both  of 
jjbawnee,  for  plaintifte  in  error.  Lydlck  ft 
Eggerman,  ct  Shawnee^  tor-  defendant  In  er- 
ror. 

BOSSER,  O.  The  parties  to  this  aetton 
are  designated  In  thla  opinion  In  the  aame 
way  88  in  the  lower  court 

In  1007  the  defendant  E.  F.  Galbraith 
jointly  with  the  defendant  Oliver  Galbraith 
•executed  to  the  plaintiff  the  note  sued  on 
in  this  action.  Some  time  after  the  note 
was  given,  he  bought  a  stock  of  merchan- 
dlae  from  the  Interpleader,  R.  M.  Galbraith, 
and  gave  hla  note  in  payment  of  the  pur- 
chase price,  and  assumed  certain  Indebted- 
ness of  the  business.  He  did  not  ntajie  a 
aoccess  of  the  business,  and  after  some  time 
lie  sold  the  stock  back  to  the  interpleader. 
The  interpleader  surrendered  to  him  the 
note  which  he  had  given  for  the  purchase 
price  of  the  stock,  and  also  paid.  Uie  debts 
that  were  owing  for  the  merchandise  In  the 
atore,  but  did  not  pay  the  noto  upon  which 
this  suit  was  brought  In  the  sale  of  tbe 
atock  back  to  the  Interpleader,  neither  the 
defendant  E,  F.  Galbraith,  nor  the  Inter- 
pleader, R.  M.  Galbraith,  made  any  attempt 
to  comply  Tith  the  provisions  of  section 
7906,  Comp.  Laws  (Laws  1007-08,  p.  S67). 
That  section  Is  as  follows:  "The  transfer 
of  any  portion  of  a  stock  ct  goods,  wares 
or  merchandise  otbervlse  than  In*  the  ordl- 
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nary  course  of  tmde^  In  tt*  rccAir  ant 

usual  prosecution  of  th*  transferr^s  boil- 
neas,  or  the  transfer  of  an  oitlre  socb  stodt 
in  bulk  shall  be  presumed  to  be  fraudul«at 
and  void  as  against  tbe  creditors  of  soch 
transferrer  and  such  presumption  may  ba 
rebntted  only  by  a  proposed  transfereo  wbow- 
Ing  that  at  least  ten  days  before  the  trans- 
fer, and  in  good  faith,  be  made  a  full  and 
explicit  Inqnfry  of  the  transferrer  aa  to  the 
names  and  addresses  of  each  and  all  of  bis 
creditors^  and  that  be  demanded  and  re- 
ceived from  auch  transferrer  at  least  tea 
days  before  such  transfer  a  list  of  names 
and  addresses  of  all  of  the  creditors  of  such 
transferrer,  ahowlng  the  amount  owinc  eacli, 
wbldi  statement  must  be  sworn  to  by  ancb 
transferrer  and  shall  Include  a  dedaratUn 
that  (it)  Is  a  correct  list  of  aU  of  hla  cred- 
itors with  the  post  office  address  and  the 
amount  owing  each ;  and  that,  at  least,  ten 
days  before  such  transfer  he  notified  or 
caused  to  be  notified,  of  such  proposed  trans- 
fer, personally  or  by  roistered  mall,  each 
of  the  creditors  of  the  transferrer  of  whom 
such  transferee  had  knowledge  or  could,  with 
the  exercise  of  reasonable  diligence  acquire 
knowledge;  and  that  such  purchase  was 
made  by  him  in  good  faith  for  a  fair  con- 
sideration, actually  paid."  U.  1007-08,  p. 
567.  The  plaintiff  bank  sued  and  attached 
the  merchandise  in  the  bands  of  R  M.  Gal- 
braith. There  was  a  Judgment  for  plalntUZ; 
and  defendants  and  Interpleader  have  ap> 
pealed.  The  case  was  tried  to  the  oonrl^ 
who  made  special  findings  of  fact  The  court 
found  that  section  TW8  was  not  complied 
with.  He  found  that  the  Interpleader  did 
not  use  reasonable  diligence  to  learn  of  Its 
existence.  The  court  further  found,  in  snb- 
atance,  that  the  sale  of  the  stock  by  E.  F. 
Galbraith  to  the  Interpleader  was  made  In 
actoal  good  faith  for  a  valuable  considera- 
tion, and  without  any  Intent  on  the  part  at 
either  purchaser  or  seller  to  hinder,  delay, 
cheat  or  defraud  the  creditors  of  E.  F.  Gal- 
braith. The  court  rendered  Judgment  by 
default  against  the  defendants  for  theamoont 
of  tbe  debt,  and  sostalned  the  attachment 
[1]  The  defendant  assigns  as  error  tbe  ao 
tlon  of  the  court  in  rendering  Judgment  by 
default  It  is  not  necessary  to  dedde  v^eth- 
er  a  Judgment  by  default  was  error  or  not 
However,  the  answer  was  doe  on  tbe  4tli 
of  October,  and  waa  not  filed  nntU  Novon- 
ber  26tb,  and  then  without  leave  of  the 
coort  Some  of  the  minutes  on  the  Jndge^t 
bench  doclc^  are  attached  to  the  case-made 
for  the  purpose  of  showing  that  the  anawtf 
waa  filed  by  leave  of  the  court,  but  the  min- 
utes on  the  bench  docket  are  for  the  conven- 
lenee  of  the  Judge,  and  cannot  be  considered 
for  the  purpose  of  contradicting  tbe  recitals 
of  the  Judgment  on  the  record.  Cockrell  v. 
Schmltt  20  OkL  207.  94  Pac.  521.  129  Am. 
St  Rep^  737.  The  record  of  the  Jndgnwnt; 
as  It  appears  on  the  Joomal,  shows  that  tbe 
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case  came  on  in  its  regular  order,  tbat  the 
defoidants  were  called  and  failed  to  appear, 
and  that  the  coart  heard  erldence,  Including 
the  oral  testtmooy  of  witnesses,  and  there- 
npon  rendered  Judgment  Even  though  the 
court  had  considered  tbe  answer  as  filed,  un- 
leaa  the  defendants  had  appeared  and  of- 
fined  proof  of  the  allegations,  tbe  plaintiff 
wonld  hare  recovered  Just  the  same  when  It 
proved  its  case.  But  tbe  order  overruling 
tbe  motion  for  new  trial  shows  that  tbe  an- 
swer was  filed  out  of  time  without  leave  of 
court,  and  also  shows  that  one  of  the  de- 
fendants, E.  F.  Galbraltb,  by  hta  attorney, 
represented  to  tbe  court  at  the  time  the 
Jndgment  was  entered  that  he  owed  the  not^ . 
and  that  he  bad  no  defense  to  it  Bveo 
though  a  technical  judgment  hy  default  had 
beoci  ImprcwKT  nnder  the  circumstances,  it 
was  not  error  to  render  some  sort  of  Jndg- 
meat  for  plaintiff.  The  defendants  knew 
of  tbe  pendency  of  the  action,  and  one  of 
than  was  present,  and  offered  no  defense, 
and  made  no  request  for  time  in  which  to 
do  ao. 

[2]  The  principal  question  involved  in  this 
caae  is  as  to  the  effect  of  the  foUnre  to  com- 
ply with  section  7908,  Comp.  Laws,  above. 
It  is  contended  that  tbe  failure  to  comply 
with  the  terms  of  tbe  statute  was  only  prima 
fade  evidence  of  fraud  and  did  not  raise 
a  condusiTe  presumption,  and  tbat  the  court 
having  found  as  a  matter  of  fact  tbat,  not- 
withstanding the  ftOlnifl  to  comply  with  the 
statute  the  sale  was  not  in  fact  fraudulent, 
me  attachmeit  sboald  have  been  dissolved. 
It  was  hcdd  by  this  court  In  the  case  of  El- 
lettKendall  Shoe  Oa  t.  Boss.  28  Okl.  697, 
115  Pae.  892,  following  Williams  r.  Fourth 
National  Bank,  15  Okl.  447,  82  Pac.  496,  2 
B.  A.  (N.  8.)  834,  6  Ann.  CaS.  970.  that 
the  act  of  1908,  reguIathiK  the  sales  of  stoics 
of  merchandise  In  .bulk,  did  not  render  a 
sale  made  in  violation  of  that  statute  con- 
duatvBly  fraudulent  and  void,  but  that  tbe 
fBtlure  to  comply  with  sudi  atatnte  only 
created  a  rebutUble  presumption  that  such 
a  sale  was  void.  But  the  sale  in  question 
here  was  governed  section  7008.  quoted 
above.  The  language  of  ttie  statute  is  differ- 
ent from  the  act  of  1906,  and  more  stringent 
In  Its  terms.  Act  1003.  p.  246,  provided  that: 
"A  sale  of  any  portion  of  a  8to<±  of  mer- 
ehandtlBe  *  *  *  will  be  presumed  to  be 
ftandulent  and  void,  as  against  the  creditors 
of  the  seller,  nnlan  the  sdler  and  purchaser 
together  shall  at  least  Ave  days  before  the 
sale  make  a  full  and  detail  inventory,"  etc. 
Section  7908,  Comp.  Laws,  provides  that: 
rrhe  transfer  of  any  portion  of  a  stodE  of 
goods,  wares  and  merchandise  otherwise  then 
In  the  ordinary  coarse  of  trade.  •  •  • 
shall  be  presumed  to  be  ftaudul«it  and  void 
as  agalnrt  the  creditors  of  sndi  transforrer, 
and  sQcb  presnmirtion  may  be  rebutted  only 
by  a  pn^iosed  transferee  showing  that  at 
least  ten  daya  before  the  transfer,  and  in 
good  faith,  he  made  a  fall  and  explicit  in- 


quiry of  tbe  trausfOrrer  as  to  the  names  and 
addresses  of  each  and  all  of  bis  creditors," 
etc  The  act  of  1008  Is  not  as  stringent  as 
tbe  later  act  Under  the  provisions  of  se& 
tlon  7008,  the  presumption  of  fraud  arises 
whenever  there  is  a  sale  in  bulk.  This  pre- 
sumption can  only  be  rebutted  by  showing 
a  compliance  with  the  provisions  of  tbe  act 
The  presumption  Is  conclusive  unless  the  pro- 
visions of  the  act  are  complied  with.  This 
is  the  plain  meaning  of  the  language  used. 
As  a  failure  to  comply  with  the  act  raised 
the  conduBlve  presumption  that  tbe  sale  was 
trandalent,  no  evidence  of  good  faith  was 
comi>etent  and  the  finding  of  the  court  that 
the  sale  was  in  fact  In  good  faith  and  with- 
out a  fraudulent  intent  was  not  supported 
by  competent  evidence,  and  must  be  disre- 
garded. The  court  probably  beard  the  tes- 
timony and  made  the  finding,  so  tbat  the 
question  could  be  properly  presented  here, 
lie  did  not  err  in  declining  to  permit  tbe 
Judgment  to  be  controlled  by  the  finding. 

[3]  It  la  contended  that  as  the  debt  upon 
which  suit  was  brought  was  In  existence  be- 
fore E.  F.  Galbralth  bought  the  stock,  and 
as  the  credit  was  not  obtained  upon  the 
faith  of  his  ownership  of  the  stock,  the  plain- 
tiff cannot'  take  advantage  of  the  failure  to 
comply  with  the  statute.  But  tbe  statute 
provides  that  sales  in  bulk  shall  be  presumed 
to  be  fraudulent  and  void  as  against  credi- 
tors of  the  transferrer.  There  is  nothing  in 
the  statote  which  Justifies  a  holding  tbat  it 
does  not  aK>Iy  in  favor  of  all  creditors.  In 
the  state  of  Indiana  an  act  of  tbe  Legiala- 
ture,  similar  to  that  here  construed,  provided 
tbat  only  those  creditors  who  had  sold  goods 
or  loaned  money  to  go  Into  the  business  were 
entitled  to  Its  benefits.  In  the  case  of  Mo- 
Klnster  v.  Sager,  163  Ind.  671.  72  B.  864, 
68  li.  R.  A  273,  106  Am.  St  Rep.  268,  the 
statute  was  held  unconstitutional  because 
only  a  portion  of  the  seller's  creditors  were 
oititled  to  its  benefits.  It  was  held,  up<hi 
what  seems  to  be  unassailable  grounds,  that 
the  Legislature  could  not  discriminate  be- 
tween creditors.  It  Is  to  be  presumed  that 
oar  L^lslature  knew  of  tbe  legislation  in 
Indiana  and  of  the  action  of  the  Supreme 
Court  there,  and  that  the  boieflts  of  the  act 
were  extended  to  all  creditors  in  order  to 
avoid  the  question  of  the  nnconstltutlonaUty 
of  the  act  upon  this  ground. 

[4]  Ftnally.  It  Is  contended  that  tbe  sale 
Mthoat  onnpUance  vitii  the  act  while  a 
legal  or  constmctlve  teemd.  does  not  fnmisb 
grounds,  for  attadunent  But  it  la  holered 
the  violation  of  the  act  Is  suffldent  i»oof  of 
fraud  to  Justus  an  attadunent  The  dgbth 
ground  of  the  attadmmit,  set  forth  in  sec- 
tion 0701,  Comp.  Laws,  Is  where  the  defend- 
ant "has  assigned,  removed,  or  disposed  of, 
or  is  about  to  dienrase  of  his  property,  or  a 
part  thereof,  with  the  Intent  to  defraud,  hin- 
der .or  dday  his  creditors.'*  Section  7908, 
Compw  Laws,  provides  tliat  sales  without 


Digitized  by  Google 


5U  180  PACIFIO 

compliance  with  Its  proTislous  shall  be  pre- 
snmed  to  be  frandnlent  and  ndd.  Thn  effect 
of  this  language  la  to  diq>ense  with  proof  of 
tnvA.  yntea  frand  is  proven  attachment 
will  lie.  Under  thla  statnte,  when  its  terms 
have  not  been  complied  with,  the  plaintiff, 
withoat  wmiHwg  further  proof;  stands  Just 
'  as  he  wonld  after  making  proof  of  actual 
fraud.  In  Lore,  Sheriff,  t.  Hill,  21  Okl.  347. 
86  PtLC  623,  it  was  held.  In  effect,  that  a 
transfer  of  personal  property,  not  accom- 
innled  1^  immediate,  delivery  and  actnal  and 
continued  change  of  possession  as  required 
by  Wilson's  Ber.  &  Ann.  Stat  1903,  |  2775 
(section  2933.  Comp.  Laws),  was  ground  for 
attachment  In  Eillett-Kendall  Stioe  Go.  t. 
Ross,  28  OkL  697,  115  Pac.  892,  which  was 
a  proceeding  by  attachm^t  there  are  no  ex- 
pressions of  the  court  indicating  that  attach- 
ment was  not  the  proper  proceedlug.  Is  Wil- 
liams V,  Fourth  National  Bauk,  16  Okl.  477. 
82  Pac.  496,  2  L.  B.  A.  (N.  S.)  334,  6  Ann. 
Cas.  970,  the  court  holds  that  nnder  the  act 
of  1903  the  presumption  of  fraud  may  be 
rebutted,  and  that,  when  it  Is,  the  attach- 
ment should  be  dissolved.  The  reverse  then 
must  be  true,  that,  until  the  presumption  is 
overthrown,  there  are  grounds  for  attach- 
ment Under  the  act  now  in  force,  the  pre- 
snmption  can  be  overthrown  only  by  showing 
a  compliance  with  its  terms.  That  is  not 
shown  in  the  present  case,  and  therefore  the 
sale  In  contemplation  of  law  was  fraudulent, 
and  the  attachment  lies.  In  Cook  v.  Bum- 
ham,  3  Kan.  App.  27,  44  Pac.  447,  it  was  held 
that,  where  an  Insolvent  debtor  made  a  dis- 
position of  his  property  inhibited  by  law,  an 
attachment  should  be  sustained,  whether 
there  was  an  actual  fraudulent  or  corrupt 
purpose  or  not  In  the  course  of  the  opin- 
ion the  conrt  said:  "Then  there  la  an  actual 
transfer  of  the  property,  the  natural  and 
necessary  consequence  of  which  Is  to  place 
obstacles  In  the  way  of  creditors,  and  to 
hinder  and  delay  or  defraud  them  in  the 
collection  of  their  claims.  The  law  con- 
clusively presumes  that  such  consequences 
were  Intended.  Being  Intended  through  the 
doing  of  a  voluntary  act.  which  Is,  under  the 
circumstances,  unlawful,  the  law  condemns 
the  act  as  fraudulent  Law  writers  and 
courts  have'  said  much  about  fraud  in  law 
as  disUnguiahed  from  fraud  in  fact,  creating 
no  little  confusion  often  by  the  different 
meanings  attadted  to  the  terms,  and  glr^ 
rise'  to  at  least  apparent  inconaistaicles  in 
decisions.  Bat  In  most  cases  any  differences 
of  bpltdons  are  more  seeming  than  r^.  It 
is  of  little  Importance  whether  it  be  said 
that  a  certain  transaction  is  a  fraud  in  law, 
or  whether  as  la  probably  more  nearly  cor- 
rect, it  be  Bimp^  lield  when  viewed  nnder 
the  law,  to  be'  conclusive  evidence  of  a  fraud- 
alent  Intent"  To  the  same  effect  is  Onrran 
V.  Rothschild,  14  GOlo.  App.  497,  60  Pac. 
1111;  Martin  v.  Duncan,  166  lU.  274,  41  N. 
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B.  43.  In  Bothschlld  Broa.  TrewcUa,  86 
Wash.  079,  79  Paa  480^  68  L.  B.  A.  281,  104 
Am.  St  973,  a  creditor  wlio  had  aold  a 
stock  of  goods  without  complying  with  the 
bulk  sales  law  brought  an  action  against  the 
purchaser  to  recover  the  debt  the  seller  owed 
him.  The  court,  in  the  course  of  the  <v»in- 
ion  holding  that  he  could  not  recover,  said: 
"It  seons  to  be  firmly  eBtablished  that  the 
only  remedy  which  the  law  affords  a  creditor 
against  a  fraudnloit  transfte  of  pn^i^ty  by 
his  debtor  Is  to  sue  his  debtor,  and  reach  the 
property  fraudulently  transferred  by  attach- 
ment or  garnishment  These  remedies  would 
seem  to  be  adequate  In  all  cases  irtiere  the 
subject  of  the  transfer  ia  tangible  personal 
property."  In  arriving  at  the  conclusion  tliat 
this  case  must  be  affirmed,  the  writer  feels 
constrained  to  say  that  the  result  does  not 
conform  to  his  notions  of  Justice.  But  the 
mandate  of  the  Legislature  must  be  followed, 
and,  if  the  law  they  have  written  results  in 
hardships.  It  cannot  be  helped.  The  Legis- 
lature, In  their  desire  to  prevent  dishonest 
men  from  defrauding  their  creditors,  have 
enacted  a  law  which  is  a  trouble  and  annoy- 
ance to  honest  retailers  desiring  to  sell,  and 
which  (as  In  this  case)  results  In  Injustices 
in  Individual  cases,  but  the  court  must  fol- 
low the  reasonable  construction  of  a  stat^ 
ute,  though  it  leads  to  hardship  in  some  cases. 
The  Judgment  should  be  alBnned. 

PBB  CURIAM.  Adopted  In  whol«b 

(»  OU.  W) 

SOHEBEB  V.  HULQUIST. 
(Supreme  Court  of  Oklahoma.    Jan.  7,  1913.) 

(SvUahttt  bp  ih0  Court.) 

Indians  ($  16*)— Cbkbk  OmzERe— Leases— 
VALiDrrv. 

Under  section  17  of  the  Snpplemental 
Creek  Treaty,  c.  1323  (Act  of  June  SO,  1902,  32 
Stat  604),  which  provides  that  Creek  dtisemi 
may  rent  their  allotments  for  agricuttaral  par- 
poses  for  a  term  not  to  exceed  five  years,  but 
withoat  stipulation  or  obligation  to  renew  tiie 
same,  a  lease  executed  by  a  Creek  dtlxen  dor* 
ing  Uie  life  of  a  prior  valid  lease,  but  which 
(]oes  not  exceed  the  term  of  five  years  from  the 
date  of  the  new  lease,  Is  valid. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  S  45;  Dec.  Dig.  S  16-*] 

Commissioners'  Opinion,  revision  No.  L 
Error  from  District  Court,  Wagoner  CoontTt 
Robert  M.  Rainey,  Judge. 

Action  by  G.  D.  Scher^  against  Charles 
0.  Hnlqnist  Judgment  for  plaintiff,  and 
defwdant  brings  error.  Affirmed. 

W.  W.  Noffsinger,  of  Muskogee^  for  plain- 
tiff in  error.  Watts  &  Watts,  of  Wagoner, 
for  defendant  in  error. 

AMES,  a  On  the  16th  da^  of  S^tember, 
1902,  Jasper  Sarty,  a  tAtizea  at  the  Gre^ 
Nation,  executed  to  W.  A.  Garrison  an  agri- 
cultural lease  upon  the  laikd  involved  for  a 
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term  of  tour  years,  commedclng  on  the  Ist 
day  of  January,  1903.  Thereafter,  on  the 
31st  day  of  May,  1904,  said  Jasper  Sarty  exe- 
cuted to  Charles  C  HnlQuiat,  the  plaintiff, 
an  agricultural  lease  upon  the  same  land  for 
a  term  of  three  years,  commencing  on  the 
1st  day  of  January,  1906.  Thereafter,  on 
the  25th  day  of  September,  1905,  the  said 
Jasper  Sarty  conveyed  the  land  by  general 
warranty  deed  to  C.  D.  Scherer,  the  defend- 
ant In  this  case.  The  defendant  took  posses- 
sion under  his  deed,  and  the  plaintiff  brought 
this  suit  to  recover  damages  because  the  de- 
fendant wrongfully  withheld  possession  from 
him,  claiming  i>osses8lon  under  the  second 
lease  executed  by  Sarty. 

The  only  qnestlon  presented  for  our  con- 
sideration Is  whether  the  existence  of  the 
Garrison  lease  rendered  the  Hulqulst  lease 
Told  from  its  inception. '  The  trial  court  held 
that  It  was  valid,  and  Hulqulst  recovered 
damages.  No  question  Is  raised  as  to  the 
measure  of  damages  or  the  form  of  the  ac- 
tion ;  but  the  only  question  presented  is  the 
validity  of  the  lease.  It  Is  the  contention  of 
the  defendant  that  the  lease  Is  void,  under 
section  17  of  the  act  of  Jime  30, 1002,  known 
as  the  Supplemental  Greek  Treaty,  c.  1323, 
32  Stat  504.  Section  17,  Is  as  follows: 
"Greek  citizens  may  rent  their  allotments, 
for  strictly  nonmlneral  purposes,  for  a  term 
not  to  exceed  one  year  for  grazing  purposes 
only  and  for  a  period  not  to  exceed  five  years 
for  agricultural  purposes,  but  without  any 
stipulation  or  obligation  to  renew  the  same. 
Such  leases  for  a  period  longer  than  five 
years  for  agricultural  purposes,  and  leases 
for  mineral  purposes  may  also  be  made  with 
the  approval  of  the  Secretary  of  the  Interior, 
and  not  otherwise.  Any  agreement  or  lease 
of  any  kind  or  character  violative  of  this 
paragraph  shall  be  absolutely  void  and  not 
susceptible  of  ratification  in  any  manner, 
and  no  rule  of  estoppel  shall  ever  prevent 
the  assertion  of  Its  Invalidity.  Cattle  grazed 
upon  leased  allotments  shall  not  be  liable  to 
any  tribal  tax,  but  when  cattle  are  Introduc- 
ed into  the  Creek  Nation  and  grazed  on  lands 
not  selected  for  allotment  by  citizens,  the 
Secretary  of  the  Interior  shall  collect  from 
the  owners  thereof  a  reasonable  grazing  tax 
for  the  benefit  of  the  tribe,  and  section  2117 
of  the  Revised  Statutes  of  the  United  States 
shall  not  hereafter  apply  to  Creek  lands." 
It  will  be  observed  that  this  section  permits 
the  Creek  citizens  to  rent  their  allotments 
for  agricultural  purposes  for  a  period  of  rive 
years,  without  the  approval  of  the  Secretary 
of  the  Interior,  and  for  a  longer  period  with 
his  approval,  and  expressly  declares  any 
lease  in  violation  of  the  act  to  be  absolutely 
void. 

The  original  Garrison  lease  extended  from 
January,  1,  1903,  to  January  1,  1907.  The 
second  or  Hulqulst  lease  was  executed  on 
May  31,  1901,  and  extended  from  January  1, 
1906,  to  January  1,  1909,  and  was  therefore 
fbr  a  term  of  less  than  five  years  trom  the 


date  on  which  It  was  executed.  This  Is  Im- 
portant. It  will  be  observed  that  this  is  not 
a  case  of  the  Indian  making  a  lease  for  a 
term  to  conamenee  tn  future  and  extending 
for  a  period  of  five  years  from  the  commence- 
ment of  the  lease.  It  is  a  case  of  a  lease 
being  made  while  imother  valid  lease  is  out- 
standing and  to  a  different  lessee,  to  com- 
mence in  foturo,  and  not  extending  to  a  time 
In  excess  of  five  years  from  the  date  on 
which  the  lease  Is  made.  The  question  In- 
volved Is  whether,  when  a  valid  lease  for 
agricultural  purposes  is  outstanding,  the  In- 
dian can  make  a  new  lease,  or  whether  he 
must  woJt  until  the  complete  expiration  of 
the  old  lease  before  another  can  be  executed. 
This  is  the  logic  of  the  position  taken  by 
counsel  for  the  defendant,  who  placed  their 
reliance  upon  the  language  of  this  court  tn 
Whitham  v.  Lehmer,  22  OkL  627,  632,  98 
Pac.  351,  353,  where  this  section  of  the  Sup- 
plemental Creek  Treaty  was  under  consid- 
eration, and  where  Justice  Dunn,  in  derliver- 
ing  the  opinion,  says ; "  *  *  ♦  And  also 
In  our  judgment  the  spirit  and  intention  of 
the  act  goes  to  the  extent  of  precluding  the 
allottee  from  leasing  his  land  In  any  manner, 
so  that  on  the  expiration  of  five  years  from 
any  date,  after  the  beginning  of  the  term  of 
a  lease  granted,  he  cannot  have  it  free,  clear, 
and  unincumbered" — and  It  is  insisted  that, 
under  this  language,  the  Indian  lessor  can- 
not renew  a  lease  or  execute  a  new  one  until 
the  complete  expiration  of  the  old  one,  and 
that  there  must  be  an  Interval  of  time,  no 
matter  how  short,  during  which  the  land  is 
free  and  clear  from  every  rental  contract ; 
In  other  words,  that  the  Indian  lessor  could 
make  a  new  lease  one  minute  after  the  ex- 
piration of  the  old  lease,  but  could  not  make 
a  new  one  one  minute  before  the  expiration 
of  the  old  one.  We  do  not  so  Interpret  the 
decision  of  the  court.  The  question  there  In- 
volved grew  out  of  the  execution  of  three 
leases  by  the  Indian.  The  first  lease  was 
executed  prior  to  the  time  when  the  act  un- 
der consideration  became  operative.  The 
court  treated  thi^  lease  as  void,  for  the  ex- 
press reason  that  It  was  so  treated  by  the 
plaintiff,  the  allottee,  and  the  defendant,  and. 
holding  it  to  be  void,  held  that  the  second 
lease  was  valid.  It  was  also  held  that  the 
third  lease  was  Invalid,  because  •  ■  • 
The  allottee  could  not,  under  the  facts  In 
this  case  and  the  terms  of  tbe  act,  make  a 
lease  on  August  8,  1903,  which  would  bind 
him  and  bis  allotment  from  January  1,  1904. 
to  January  1,  1909,  because,  cousidering  tbe 
term  of  the  Hutchinson  lease,  it  would  cover 
a  term  of  more  than  five  years." 

In  Scraper  v.  Boggs,  27  Okl.  715,  117  Pac. 
193,  the  syllabus  Is  as  follows :  "On  tbe  IStli 
day  of  June,  1904,  B.  proenred  an  agricultur- 
al lease  from  a  Creek  allottee  for  a  period 
of  five  years.  Prior  to  that  time,  to  wit,  ou 
the  1st  day  of  August,  1902,  the  same  allot- 
tee had  executed  a  like  lease  to  the  same 
land  to  0.f  which  leaae.  was  porclnisQiS  by  B. 
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As  a  iMrt  of  Cbe  consideration  for  the  lease 
betwe«i  the  allottee  and  B.,  It  was  agreed 
between  them  that  B.  would  snrrendw  any 
rights  that  he  might  acquire  by  reason  of  his 
purchase  of  the  prior  lease  to  O.  Held,  that 
the  lease  from  the  allottee  to  B.  is  not  in  con- 
travention of  the  federal 'statute,  which  pro- 
vides that  'Creek  citizens  may  rent  their 
allotments  for  strictly  nonmtneral  purposes 
for  a  term  of  not  exceeding  one  year  for 
grazing  purposes,  and  for  not  exceeding  five 
years  for  agricultural  purposes,  but  without 
stipulation  or  obligation  to  renew  the  same.' " 
This  same  section  was  before  the  court  In 
Williams  V.  WilUams,  22  Okl.  672,  -98  Pac 
909,  and  Groom  v.  Wright,  30  OkL  6S2,  121 
Pac.  21S;  but  this  exact  question  was  not 
touched  upon  In  those  cases. 

The  snbject  of  overlapping  leases  Is  con- 
sidered in  several  other  cases  which  have  es- 
caped the  attention  of  connsel  In  this  case. 
In  Moore  v.  Glrten,  6  Ind.  T.  884,  82  S.  W. 
848,  It  was  held  that,  under  the  act  of  Con- 
gress allowing  the  Qua  paw  Indiana  to  lease 
their  lands  for  a  term  of  three  years,  a  lease 
of  such  lands,  made  In  March,  1898,  to  begin 
In  March,  1901,  and  to  run  for  a  term  of  two 
years,  was  valid,  thongh  made  to  one  hold- 
ing under  a  three-year  lease  from  March, 
1898.  In  United  States  v.  Abrams  (C.  C.) 
161  Fed.  847,  Judge  Campbell,  District  Judge 
of  the  Eastern  District  of  this  state,  holds 
that,  under  the  act  of  Congress  iKrmlttlng 
Quapaw  Indians  to  lease  their  allotments  for 
mining  purposes  for  a  term  not  exceeding  10 
years,  a  10-year  lease,  executed  during  the 
life  of  a  previous  lease,  Is  valid,  provided  the 
aggregate  outstanding  terms  do  not  exceed 
10' years;  and  this  holding  Is  affirmed  by 
the  Circuit  Court  of  Apjjeals  In  United  States 
V.  Abrams,  194  Fed.  82,  114  CCA.  160,  and 
United  States  v.  Noble,  197  Fed.  292,  290, 
ue  C.  C.  A.  6S4,  657.  In  the  latter  case  It 
Is  said:  "It  Is  contended  that  what  Is  styled 
overlapping  leases  are  invalid;  and,  when  an 
Indian  allottee  has  leased  his  land  for  10 
yean  for  mining  purposes,  he  cannot  again 
lease  It  until  the  e]q)lratIoii  of  that  period, 
and  that  sncb  a  constmctlon  would  be  for 
the  Indian's  benefit  and  protection.  It  may 
be  BQCh  a  provision  would  be  tor  the  Indi- 
an's better  protection;  but  it  la  for  Con- 
gress to  give  the.  protection,  and  not  the 
courts." 

CteA  dtlxais  are  dtlztfis  of  the  United 
States  and  of  the  state  of  Oklahoma  (Act 
Feb.  6,  1887,  24  Stat  390,  c  119,  as  amend- 
ed by  Act  March  3,  1901.  31  Stat  1447,  c. 
888;  Act  Jane  16,  1906,  e.  333S,  34  Stat 
267),  and  aa  such  have  the  right  to  make  con- 
tracts, ezc^  when  limited  by  law.  In  Oils 
case  the  express  right  to  lease  OuAr  lands 
for  agricultural  purposes,  for  a  term  not  eX' 
eeeding  five  years.  Is  conferred  upon  them. 
The  approval  of  the  Secretary  of  the  Interior 
Is  not  hecessary,  unless  the  lease  Is  for  a 


loi^^  term.  Tin  policy  of  Qie  gOTCTuneot 
Is  to  i^ve  them  such  a  measure  of  control 
over  their  property  as  to  train  them  In  the 
duties  and  responsibUitiea  of  citizenship  and 
of  property  ,  ownon;  and  It  may  be  said  b> 
thdr  credit  that  a  very  great  per  cent  of  the 
cases  In  which  their  disabilities  are  relied 
upon  are  cases  to  which  they  are  not  parties, 
and  for  which  th^  are  In  no  way  refqHHisl- 
ble.  The  act  conferring  upon  than  the  right 
to  make  these  leases  puts  two  limits ;  <me  is 
that  the  lease  shall  not  exceed  the  term  of 
five  years,  and  that  It  shall  be  without  any 
stipulation  or  obligation  to  renew  the  same. 
The  lease  here  Involved  expired  within  five 
years  from  the  date  on  which  it  was  execut- 
ed. It  was  not  a  renewal  of  any  previous 
lease,  and  It  contained  no  stipulation  or  ob- 
ligation to  renew  the  same.  There  Is  no 
claim  of  fraud  and  the  Indian  dtlnn  Is  not 
seeking  to  repudiate. 

Believing  that  the  lease  is  valid,  and  that 
It  does  not  come  within  any  of  the  prohibi- 
tions of  the  act  under  consideration,  we 
think  the  Judgment  of  the  trial  court  ahoold 
be  affirmed. 

Pica  OUaiAU.  Adopted  In  irliol& 


(n  OkL  US) 
GITT  OF  SHAWNEE  v.  HEWElTt. 
(Supreme  Court  of  Oklahoma.   Feb.  18,  1913.) 

(Syllabtu  by  the  OouriJ 

MUNIGIPAL  OoaFOBAIIOMB  ft  186*)  —  Dm- 

CHASGB  or  OmcKB  —  iHsumcxuroT-  OF 

Revenvb.  • 

Where  the  revenues  of  a  city  are  not  suffi- 
cient  to  pay  an  amlatant  chief  of  police,  the 
council  have  the  rirht  to  discontinne  the  ofike,- 
aud  to  discharge  the  Incumbent  of  that  office 
without  charges  having  been  preferred  a^minst 
him. 

[Ed.  Mote.— For  other  cases,  see  Munidpal 
Oorporattoiis,  Oent  Dig.  H  492-S09;  Da&  Dig. 

Commissioner^  Opinion,  Division  No.  2. 
Error  trora  Pottawatomie  County  Court;  B. 
D.  Reasor.  Judge. 

Action  by  John  Hewett  against  the  Oty 
of  Shawnee.  Judgment  for  plaintUf,  and  de- 
fendant brlojis  tirror.  Reversed  and  rai- 
dered. 

E.  B.  Hood  and  W.  S(.  Bngart,  boUt  of 
Shawnee*  tor  plainOfC  In  error. 

BOSSER,  a  This  was  an  action  hj  ItOxn 
Hewett  against  the  city  of  Shawnee  to  re- 
cover an  amount  wbldi  lie  dainu  the  dty 
owed  him  for  salary  tm  the  montli  o£  Janu- 
ary. 1908,  as  asdstant  dil^  of  police  Sm' 
said  dty.  The  case  was  tried  iu>on  an  agreed 
statement  of  facts,  which  la  as  follows: 

"First  It  Is  agreed  that  John  Hewett  was 
the  regnlarly  appointed,  qualified,  and  acting 
assistant  chl^  of  police  of  the  dty  of  Shaw- 
nee on  the  31st  day  of  December,  1907,  at  a 
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ialary  m  provided  by  ttdlnancb  duly  passed 
pcoridiog  for  anlstant  eblef  <tf  poUce,  of 
wnnty-flTe  dTB)  dollan  per  iiiontti,  -wblch 
oldlDUice  wu  In  totee  and  ^Eect  during  the 
montb  of  JtnxuTj,  1908. 

''Second.  Tbat  after  tbs  Adoption  of  the 
Oomtttntlon,  and  ^lAlUtlon  mat  Into  ef- 
fiBCt  la  tUa  Btate,  the  nvennea  oC  tbe  dty 
drc^^wd  off  td  A  la^  extent,  and.  In  order 
to  economise  tbe  nmjm  and  jconndl  <m  tbe 
Sd  day  ot  December,  1907,  adopted  the  fol< 
lowing  reaction  and  ootion:  'Motion  by 
Caaytm  aeoanded  by  Day  that  tbe  mayor  ap- 
potait  a  committee  of  four  to  act  la  conjuno- 
tlon  with  blmaelt  to  investigate  the  various 
daifartmenta  of  ttw  dty,  and  aaovtaln  aa 
best  tboy  can  where  retrendunoita  can  be 
made^  thna  cartelling  the  eipenaea  of  tbe 
city  aa  mwA  aa  it  la  poaattiie  to  do  ao.  Mo- 
tloa  carried.  The  mayor  appointed  tbe  fol- 
lowing membera  of  the  committee:  Clayton, 
PlersoD,  Lore  and  Wayne.'  That  on  the 
lAth  day  of  December  said  committee  made  a 
rqKHt  to  the  mayor  and  eooncll  In  con^dl- 
ance  wltii  aald  reaolntlon,  a  copy  of  which 
report  la  hereto  attached,  marked  'Xxblbtt  A,' 
and  Bude  a  part  of  thla  agreed  statement  of 
flaeta:  'Report  of  Gouncll  Ways  and  Means 
Committee.  To  the  Mayor  and  Ooandl  of 
tbe  Oty  of  Shawnee— Gentlemen:  After  a 
euefnl  InTOsttgatUm  Into  the  flhanelal  and 
other  condltlona  of  tbe  Are  department,  po- 
lice dqtartmoit  and  street  d^artment  of  the 
dty  with  a  Tiew  to  bring  the  coat  of  thdr 
maintenance  within  the  limits  of  the  rere- 
nnes,  yoar  committee  recommends  as  foUows: 
1st  That  one  man  be  cat  off  from  the  cen- 
tral Are  station  force  and  tbat  for  the  pro- 
tection of  property  the  two  substations  be 
maintained  aa  at  present  2nd.  fniat  the 
day  force  of  police  shall  consist  of  the  chief 
of  policy  two  patrolmen  aiid  a  desk  aer- 
flsant  The  night  force  to  conalat  of  two 
patrolmen,  one  of  whom  may  be  dealgnated 
aa  assistant  dilet  the  office  of  which  we 
lierd)y  recommend  be  aboUahed;  and  one 
to  be  the  merehant'a  police,  and  a  desk  ser- 
geant; we  also  recommend  that  the  dty  can* 
not  at  preeent  maintain  a  dty  detecttrei 
Thla  rednctl<m  will  place  the  cost  of  the 
fnce  9400:00  per  month,  a  saving  of 
'monthly.  We  further  reeonunHid  Oat  the 
cost  of  feeding  the  dty  prisoners  who  are 
used  on  street  work  shall  be  borne  by  tbe 
poll  tax  and  street  zerenoes.  Srd.  We  fur- 
ther recommend  that  no  horses  shall  be  fM 
«r  kept  with  tbe  dty  teams  at  the  clty*a 
expense.  We  recommend  that  these  changes 
take  place  on  January  let,  1906.  B.  H.  Glay^ 
ton,  Ohalrman.  J.  W.  Wayns^  W.  T.  Lon^ 

Ooinmltte&   ,  Mayw.*  R^rart  of  ways 

and  means  committee  wbldi  was  appointed 
hf  Uie  mayor  at  the  laat  council  meMlng  to 
Inrestlgato  the  Tarlbna  departments  of  the 
dty  In  regard  to  ctutaiUng  the  expenses  as 
mndi  aa  poaaiUe  was  read.  Motkm  by  lAtn 
•BOooded  by  Wayne  tiiat  (he  r^ort  be  admit- 
ed.  Bepott  waa  adopted.   Thereupon  the 


following  acttOB  wag  had:  Votton  by  Clay- 
ton seconded  by  Wayne  that  the  mayor  and 
dilef  of  police  carry  out  the  recommendation 
of  the  ways  and  meana  committee  report 
Motion  carded.' 

"Third.  That  thereupon  and  In  compliance 
with  said  nvort  and  Ita  adoption  as  afore- 
said, and  the  motion  giving  tbe  mayor  and 
chief  power  to  carry  out  aald  report,  the 
mayor  and  dilef  of  p^ce  removed  aeveral 
of  the  poUce  officers  of  tbe  dty  of  Shavrae^ 
anuMig  which  waa  the  abovo-uuned  plalntUE, 
said  removal  to  begin  on  and  from  the  morn- 
ing of  the  1st  day  of  Jaanaiy,  lOOS,  and  baa 
not  alnce  acted  aa  assistant  chief. 

"Fonrth.  That  aald  plaintiff  baa  ever  alnCe 
been  ready  and  wflUng  to  perform  the  aald 
duties  provided  he  waa  allowed  to  do  so, 
and  that  he  tendered  hi*  aerricea  to  the 
chief  of  polloe  of  the  dty  of  Shawnee." 

Thla  statement  ahowa  that  the  office  of  aa- 
alstant  chief  of  police  was  In  effect  aboUahed, 
at  least  temporarily,  becanae  of  lade  of  rev- 
enues to  pay  the  offloer.  It  was  net  a  re- 
moval from  office  because  ot  mlaoonduct  or  In- 
efficiency. Tbe  office  was  not  one  the  existence 
of  whldi  waa  neeeaaary  to  maintsin  the  dty 
govemmoit  It  waa  an  Inferior,  appointive 
office^  and  not  an  wganlc  part  <tf  the  dty. 
Nothing  la  better  aettled  than  that  an  office 
may  be  abolished  unless  something  in  tbe 
statute  or  Oonstltntlon  forbUto,  or.  In  the 
case  of  a  munldpalMy,  aomethlng  In  the  atat- 
ate  aqd.  ConMltutlra,  and,  whea  an  office  la 
abolished,  the  Incumbent  at  the  time  of  Its 
aboUtltm  haa  no  daim  to  further  compensa- 
tion, even  though  he  may  have  been  ai^olnt- 
ed  f or  a  term  which  had  not  yet  expired. 
The  right  to  an  office  la  not  the  right  of  the 
incumbent  to  the  places  but  tbe  right  at  the 
people  to  tbe  officer.  Uoyd  ▼.  SnUtb,  176 
Pa.  213.  SS  AtL  m  Supporting  tbe  gen- 
eral propodtlon,  see  Oldham  t.  Mayor  of 
Birmingham,  102  Ala.  8S7,  14  South.  793; 
Ford  V.  Harbor  Gom'ra,  81  CaL  U,  22  Pac: 
278;  In  le  Bulger,  4S  CaL.fiSS;  Kodi  t. 
Mayor,  1B2  N.  T.  72.  46  N.  B.  170;  Porter  t. 
Howland,  24  Mla&  Bep^  68  M.  T.  Supp. 
683;  Uoyd  r.  Smith,  176  Pa.  213,  8S  Aa 
189;  Commonwealth  r.  Weir,'  166  Fa.  284. 
80  AU.  886;  State  t.  McDanld.  19  &  C. 
114.  The  rule  has  been  apidled  to  officm 
of  a  mnnldpallty  in  the  following  cases: 
City  Council  Augusta  v.  Sweeney,  44  Qa. 
463,  9  Am.  Bep.  172;  PhllUpa  t.  MAyor,  etc. 
of  New  Tone,  88  N.  T.  246;  Boylan  t.  Board 
Polloe  Oom'n^  68  N.  J.  Law,  183,  82  All.  78; 
Melssner  v.  Boyle^  20  Utah,  816;  68  Paa  lUO; 
Heath  V.  Salt  La^  aty,  16  Utah,  874,  62 
Paa  602;  Stato  T.  PoUce  Otan'ra,  80  Ma 
App.  206,  afBimed  In  184  Mo.  m  71  &  W. 
216,  88  S.  W.  27;  Laaenby  ▼.  Board  of  FtOlca 
of  City  of  mmlra,  76  App.  Dir.  171,  78  M. 
y.  802;  Voiable  t.  Poltoe  Oom'ra,  40 

Or.468,eTPae.208;  Moorea  t.  StatA,  64  Nek 
480;  74  N.  W.  828.  In  the  fdknrlng  cases  It 
waa  held  that,  where  the  office  was  abolished, 
the  provlslotts  at  law  leqoirtaig  that  the  oC- 
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fleer  sbonM  bare  a  Itearlng  before  discharge 
did  not  apply:  Oldbam  t.  Mayor  of  Blnnlng- 
bam.  102  Ala.  357,  14  South.  793;  PbllUps 
V.  Mayor,  etc.,  of  N.  Y.,  88  N.  Y.  245;  Boy- 
Ian  T.  Board  Police  Com'rs,  68  N.  J.  Law,  133, 
32  AtL  78;  Heath  t.  Salt  Lake  City,  16  Utah, 
374, 62  Pac  602;  Neumeyer  t.  Krakel,  110  Ky. 
624.  62  S.  W.  618;  State  t.  Police  Com'rs, 
80  Ma  App.  206;  Lazeuby  r.  Board  of  Po- 
lice, 76  App.  DlT.  171.  78  N.  T.  Snpp.  302; 
Venable  t.  Police  Com'rs,  40  Or.  458,  67  Pac. 
208.  In  Moorea  t.  State,  64  Neb.  486,  74  N. 
W.  823,  It  was  held  tbat,  before  a  member 
of  the  police  department  should  be  discharg'- 
ed  tor  alleged  mlacondQCt,  Dnfitness,  d^lic- 
tion  of  duty,  or  other  causes  affecting  his 
character  or  standing  as  a  pabUc  serraDt, 
(Aarges  'most  be  filed  against  him,  and  he 
must  have  an  opportunity  to  be  heard,  and 
that  the  right  of  an  officer  of  the  police  force 
to  defend  himself  against  formal  dunces  Is  a 
right  to  Tindlcate  himself  from  an  unjust 
accusation,  and  not  ft  light  to  show  that 
the  public  welfare  requires  his  retention  in 
the  serried  or  tbat  the  revenues  at  the 

disposal  of  the  board  are  adequate  for  the 
payment  of  his  salary.  That  there  Is  no 
Tested  interest  or  right  In  an  office  is  well 
settled.  See  a?aylor  t.  Bedcbam,  ITQ  V.  S. 
548,  20  Sup.  Ct  800,  44  L.  Ed.  1187;  Butler 
T.  Penn^lTania,  10  How,  402, 13  L.  Ed.  472; 
Crenshaw  t.  U.  S.,  134  U.  8.  99,  10  Sup.  Ct 
431,  S3  L.  Ed.  825. 

In  this  case  the  plaintiff  was  not  removed 
to  make  way  for  another  to  be  appointed. 
Because  of  the  lack  of  revenues  his  position 
was  discontinued,  as  were  the  services  of 
several  other  members  of  Ute  police  force. 
The  force  was  cut  down. 

The  Judgment  should  be  reversed  and  here 
rendered  in  ftivor  of  the  plaintiff  in  error, 
the  dty  of  Shawnee. 

PER  GtroiAH.   Adopted  In  whol^ 


(S7  Okl.  79) 

OITY  OV  8HAWNBB  COTTBBAL 
(Snpteme  Court  of  Oklahoma.   Feb.  18,  1913.) 

(BvOabut      the  Comt.} 

HnmOZPAL  COBPOBATION^  (8  185*)-- INSUFFT- 
(3BNT  REVENDE— DiSCHABOE  OF  POLICEMAN. 

Where  the  reveDaes  of  a  city  are  not  anffi- 
dent  to  pay  a  poUcemaD,  the  council  baa  the 
right  to  discontuiae  the  ofBce  and  relieve  the 
incumbent  from  daty  without  preferring  charg- 
es against  him. 

[Ed.  Note.— For  otber  caaea,  see  Municipal 
Corporations,  Cent-  Dig.  {{  402-600;  Dec.  Dig. 
5  185.»i 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Pottawatomie  County  Court ;  E. 
D.  Beasor,  Judge. 

■Action  by  D.  Cotteral  against  the  City  of 
Shawnee.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beversed  and  render>- 
ed  for  deffflidaut 


REPORTER  (OkL 

E.  B.  Hood  and  W.  M.  Engart,  both  of 
Shawnee  for  plaintiff  In  ^kot.  F.  H.  Belly, 
of  Shawne^  for  defendant  In  ^rror. 

BREWER,  O.  This  action  was  brought  by 
D.  Gott^al  against  the  cl^  of  Shawnee  to 
recover  an  amount  alleged  to  be  due  him 
for  salary  for  the  month  of  January,  1908. 
as  a  policeman  of  said  city.  The  case  was 
tried  upon  an  agreed  statement  of  facts,  and 
resulted  in  a  Judgment  against  the  city  for 
the  amount  daimed.  The  agreed  statement 
of  facts  In  this  case  is,  except  as  to  the 
name  of  the  party,  the  position  held,  and 
the  amount  daimed,  Identical  with  that  in 
case  No.  2S82,  Oity  of  Shawnee  t.  J<^n  Hew- 
ett,  ISO  Pae.  646,  dedded  at  this  term  of 
court  and  not  yet  offldaUy  reported.  In 
that  case  the  Judgment  of  the  lower  court 
was  reversed,  and  the  cause  rendered  In 
favor  of  the  plaintiff  in  error,  tike  dty  of 
Shawnee;  the  syllabus  bdng  as  follows: 
"Where  the  revalues  of  a  dty  are  not  snffl- 
cient  to  pay  an  assistant  chief  of  police,  the 
council  has  the  right  to  discontinue  the  of' 
flee,  and  to  discharge  the  Incumbent  of  that 
office  without  charges  bdng  preferred  against 
him."  For  the  reasoning  of  the  court  and  the 
authorities  relied  upon,  see  the  dedalm  re- 
ferred to.  That  case  controls  the  case  at 
bar. 

The  case  tihould  be  reversed  and  render- 
ed In  favor  of  the  dty  of  Shawnee^ 

PBR  CURIAM.   Adopted  In  wholes 

06  (Hd.  M) 

METER  et  aL  v.  LYNDE-BOWUAN-DARBZ 
CO.  et  aL 

(Supreme  Court  of  Oklahoma.  FeK  18^  1013.) 

fSyllabiu  hp  the  Oourt.i 

1.  Taxatiow  {I  38*)— Lkvt  of  Tax— Spkci- 

FICATION  OF  PUBPOBK. 

Section  19  of  article  10  of  the  Gonatitn- 
tion  (Williams*  Constitution  and  Enabling  Act, 
S  284),  which  requires  tbat  every  act  of  the 
Legislatare,  levying  a  tar,  shall  specify  dis- 
tinctly the  purpose  for  which  the  tax  is  levied, 
is  mandatory,  end  an  act  levyiDg  an  anoually 
recurring  tax,  which  does  not  specify  the  par> 
pose  for  which  the  tax  ia  levied,  Is  void. 

[Ed.  Note.— For  other  caaes,  see  TaxatioB, 
Cent.  Dig.  1  67;  Dec  Dig.  t  S8-*] 

2.  Taxation  (|  88*)— Vamottt  or  STATin»- 
Specificatiow  of  Pubpobe. 

The  act  of  May  26,  190S  (Seas.  Laws 
1907-8,  p.  725;  Comp.  Laws  19^.  |S  7738- 
7742),  providing  for  a  graduated  tax  on  land 
holdings,  is  in  conflict  with  section  19  of  arti- 
cle 10  of  the  Constitution,  because  it  fails  to 
specify  the  purpose  for  which  the  tax  ia  levied. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  $  67;  Dec  Dig.  |  38.*1 

Error  from  District  Court,  Muskogee  Coun- 
ty; R.  F.  de  Graffenreid,  Judge. 

Action  by  the  Lynde-Bowman-Darby  Com- 
pany and  others  against  Leo  Meyer  and 
others.  Judgment  for  plaintUTs,  and  defmd- 
anta  bring  error.  Affirmed. 
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Cbas.  West.  Atty.  Gen^  for  plaintiffs  in 
error.  N.  A.  Glbsou  and  Preston  C.  West, 
both  of  Maskocee,  lor  defendants  in  error. 
S.  T.  Bledsoe,  of  Oklahoma  City,  amicus 
cnrbe. 

AMES.  Special  Jndge.  [1,  2]  The  quesUon 
Involved  in  this  case  Is  the  validity  of  the 
act  of  May  26, 1908,  entitled:  "An  act  to  pro- 
vide for  a  graduated  tax  on  laud  holdings  in 
excess  of  six  hundred  forty  acres  of  average 
taxable  lands,  and  a  graduated  tax  upon  the 
incomes,  rents  and  profits  of  lands  held  by 
lease  or  rental  contract  in  excess  of  six  hun- 
dred and  forty  acres,  and  providing  procedure 
for  collection  thereof."  Session  Laws  1907-08, 
p.  726.  Many  objections  are  raised  to  the  act 
and  are  argued  elaborately  at  the  bar;  but 
we  find  it  necessary  to  pass  on  only  one:  Is 
the  act  in  conflict  with  section  19  of  article 
10  of  the  CoDstltutlon  (Williams'  Constitu- 
tion &  BnabUng  Act,  {  284)!  That  section 
is  as  follows:  "Every  act  enacted  by  the 
Legislature,  and  every  ordinance  and  resolu- 
tion passed  by  any  county,  city.  town,  or 
municipal  board  or  local  legislative  l>ody, 
levying  a  tax,  shall  specify  distinctly  the 
purpose  for  which  said  tax  is  levied,  and  no 
tax  levied  and  collected  for  one  purpose 
shall  ever  be  devoted  to  another."  The  act 
under  consideration  does  not  specify,  dis- 
tinctly or  otherwise,  the  purpose  for  which 
the  tax  Is  levied.  The  only  language  In  the 
act  which  is  referred  to  as  approximately  so 
stating  is  that  portion  of  section  2  reading  as 
follows:  "All  persons  owning  land  In  this 
state  of  taxable  value  equivalent  to  six  hun- 
dred and  forty  acres  of  average  taxable  val- 
ue, or  less,  sliall  pay  the  same  ad  valorem 
tax  rate  as  Is  levied  and  charged  for  all  pur- 
poses of  government  against  personal  or 
other  [HToperty  in  this  state.  •  •  * "  It 
Is  argued  that  pursuant  to  this  language 
the  graduated  tax  is  levied  "for  all  purposes 
of  government";  but  it  is  manifest,  from 
reading  the  language,  that  the  phrase,  "for 
all  puri}oses  of  government,"  does  not  specify 
the  purpose  for  which  the  graduated  tax  la 
levied,  but  is  merely  descriptive  of  the  rate 
charged  against  personal  or  other  property. 
This  section  of  the  Constitution  is  manda- 
tory ;  and  the  failure  of  the  act  to  specify 
the  purpose  for  which  the  tax  is  levied  is 
fatal.  Commonwealth  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  121  Ky.  409,  89  S.  W.  251; 
C.  O.  &  S.  W.  B.  Co.  V.  Commonwealth,  129 
Ky.  318,  111  S.  W.  334,  33  Ky.  Law  Rep. 
882 ;  Southern  Railway  Co.  v.  Hambl^ 
Connty,  IIB  Tenn.  526,  92  S.  W.  238. 

We  are  not  concerned  with  the  policy  qr 
the  wisdom  of  this  constitutional  require- 
ment. It  is  sufficient  for  us  that  the  Con- 
stitution so  declares.  It  Is  apparent,  how- 
ever, that,  as  taxes  are  paid  by  the  people, 
th^  have  required  the  Legislature,  as  well 
as  other  political  BUbdlTtsions,  In  levying  a 


tax  which  th^  are  to  pay,  to  infmin  them 
by  the  act  of  the  purpose  for  which  they  are 
to  pay  the  tax;  and,  in  the  absence  of  this  , 
information,  they  have  a  right  to  refuse  pay- 
ment.  The  people  who  are  called  upon  to 
pay  this  tax  have  no  Idea  why  they  are  thus 
taled.  They  have  no  idea  for  what  purpose 
the  tax  they  pay  will  be  applied;  and,  by 
their  CoDstltntlon,  they  have  reserved  the 
right  to  r^nse  to  pay  a  tax,  unless  they  are 
informed  of  its  purpose. 

But  It  Is  argued  that  under  the  decision 
of  tbls  court.  In  McGannon  t.  State.  124  Fac. 
1063  (not  yet  offldally  reiwrted),  it  Is  unneces- 
sary for  an  act  levying  a  tax  of  tills  nature 
to  qtecify  the  purpose  for  which  it  is  levied. 
The  McGannon  Case  does  not  so  bold.  That 
case  Involved  the  inheritance  tax.  An  Inher- 
itance tax  Is  only  levied  once,  and  the  court 
beld  that  tbls  section  of  the  Constitution  did 
not  apply  for  tbat  reason,  but  applied  only  to 
annually  recurring  taxes.  The  tax  in  the 
case  at  bar  Is  an  annual  tax.  and  therefore 
does  not  come  within  the  reason  or  the  lan- 
guage of  the  McGannon  Case. 

What  we  have  said  disposes  of  the  case, 
and  it  Is  unnecessary  for  us  to  consider  the 
other  gnestlons  involved. 

The  Judgment  of  tbe  trial  court  is  affirmed. 

HATES,  C.  J.,  and  DUNN,  KANE,  and 
TURNER,  JJ.,  concur.  WILLIAMS,  J.,  be- 
ing disqualified,  C.  B.  AMES,  a  member  of 
the  Supreme  Court  Commission,  wa;  appoint- 
ed to  sit  in  his  stead. 


m  Okl.  606) 

FARMERS'  &  MERCHANTS'  NAT.  BANK 
OF  HOBART  v.  SCHOOL  DIST.  NO. 
56,  KIOWA  COUNTT. 
(Supreme  Coart  of  Oklahoma.  Feb.  IS,  1013.) 

(Bvttabv*  bv  the  V«itrt} 

1.  ScHoou  ANo  School  Distbiots  ({  82*)— 
School  Buildings  —  Contkact  ~  Punuo 
Policy. 

A  contract,  made  with  a  scbool  district 
boaxi  by  a  coui^  superintendent  of  the  coanty 
fu  which  such  school  district  was  located,-  to 
build  a  scboolboose  for  Said  district,  is  void 
as  being  against  public  policy. 

lEd.  Note.— For  otber  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ||  197.  198;  Dee. 
Dig.  i  82.'] 

2.  Appbax.  ARn  Ebbob  (I  lOU*)— OomucT- 

INO  EVIDBNOK. 

Wbere  the  testimony  was- oral  and  conflict- 
ing and  the  finding  of  the  court  is  geoeral,  such 
finding  is  a  finding  of  every  special  thing  nec- 
essary to  be  found  to  sustain  tbe  general  find- 
ing, and  is  conclusive  upon  this  court  upon  all 
doubtful  and  disputed  questions  of  fact 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %%  3983-3989;  Dec.  Dig.  g 
1011.*] 

Error  from  District  Court,  Kiowa  County ; 
J.  R.  Tolbert,  Judge. 

Action  by  the  Farmers*  &  Merchants'  Na- 
tional Bank  of  Hobart.  Oklahoma,  against 
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School  District  No.  66,  Elowa  County-  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

Geo.  L.  ZInfc  and  J.  H.  Cllue,  both  of  Ho; 
bart,  for  plaintiff  in  error.  C.  A.  Morris,  of 
Kansas  City,  Mo.,  for  defendant  In  error. 

WILLIAMS,  J.  This  proceeding  in  error 
Is  to  review  a  Judgment  wherein  the  plaintiff 
in  error,  as  plaintiff,  sued  the  d^endant  In 
error,  as  defendant,  on  February  7,  1907,  to 
recover  (1)  the  sum  of  $400  and  Interest  from 
December  31,  1902,  on  a  certain  school  dis- 
trict warrant  No.  2,  issued  by  W.  T.  Keith, 
director,  and  F.  W.  Newman,  clerk,  of  said 
district,  allied  to  have  been  issued  when 
the  school  board  of  said  district  was  in  le- 
gal session  and  to  have  been  registered  by  J, 
W,  Clark  as  treasurer.  It  was  further  al- 
leged that  (2)  said  warrant  was  issued  la 
favor  of  Ei.  L.  Merchant  and  J.  P.  Xh'ans 
and  registered  by  J.  W.  Clark,  treasurer; 
that  at  said  time  the  said  Merchant  and 
Bvans  had  a  claim  against  said  district  "for 
labor  and  material  furnished  and  moneys 
advanced  In  the  building  and  construction  of 
a  schoolhouse  for  said  school  district" ;  tliat 
said  warrant  was  thereafter  and  before  the 
t^ommencement  of  said  action  sold  and  trans- 
ferred to  the  plaintiff,  which  was  then  the 
owner  and  holder  of  the  same;  that  on  July 
12,  1906,  and  varLons  other  times,  plaintiff 
had  presented  to  the  treasurer  of  said  dis- 
trict said  warrant  and  demanded  payment 
thereof,  which  had  been  refused ;  that  the 
material  and  labor  fnmished  and  money  ad- 
vanced were  presumably  worth  the  sum  of 
(400,  and  the  schoolhouse  was  worth  the 
sum  of  f 1,200.  The  defendant  answered  by 
general  denial,  except  that  it  admitted  that 
it  was  a  school  district  organization,  as  al- 
leged, and  that  the  warrant  was  issued,  but 
denied  that  it  was  regularly  issued,  and  spe- 
cially denied  liability  for  the  payment'  of  the 
same  or  any  part  thereof,  and  denied  that 
on  December  31.  1902,  said  Merchant  and 
Evans  had  a  legal  claim  for  material  and  la- 
bor furnished  and  moneys  advanced,  and 
that  any  claim  in  writing  was  presented  to 
the  school  board  as  a  basis  of  the  issuance 
of  said  warrant,  or  that  there  was  a  legal 
session  of  the  school  board  held  on  that  day 
authorizing  the  issuance  of  said  warrant,  or 
that  the  treasurer  of  said  school  district  reg- 
ist^ed  said  warrant  then  or  at  any  other 
time.  It  was  further  alleged  that  neither  at 
the  time  of  the  issuance  of  said  warrant,  to 
wit,  December  31,  1902,  nor  at  any  time 
since,  bad  a  schoolhouse  site  been  selected 
for  said  school  district  by  a  Tote  of  the  quali- 
fied Rectors  thereof;  that  no  election,  spe- 
cial or  otherwise,  has  ever  been  held  in  said 
school  district  at  any  time  for  the  issuance 
of  bonds  to  buUd  a  schoolhouse  or  purchase 
a  school  site;  that  J.  F.  Evans  was  then 
superintendent  of  public  Instruction  for  Kio- 
wa county,  and  B.  L.  Merchant  was  a  travel- 


ing salesman  fictr  school  furniture;  tliat 
those  two  persons  conspired  together  to  de- 
fraud and  cheat  said  sdiool  district,  and 
caused  to  be  irregularly  and  ili^ially  issued 
said  warrant  No.  2,  and  also  warrant  No.  3, 
the  last-named  one  b^i^  the  one  sued  on  in 
this  cause,  for  tbe  ostsnMble  purpose  of 
building  a  sdioolhoase  in  said  district ;  tint 
these  two  -warrants  were  ddiv^ed  to  Evans 
and  Merchant,  and  the  tollowinc  yearallttle 
schoolhouse  waa  built  by  contract  by  a  Hr. 
Uaywrotta,  at  a  contract  price  of  f38S,  whidi 
was  more  than  the  actual  cost  or  reascmaUe 
market  value  at  Uie  dme  of  its  constmeOon 
or  at  tbe  time  of  tbe  issuance  o€  aald  war- 
rants since;  that  tiie  issuance  of  tbe  war- 
rants sued  <m  to  J.  P.  Evans,  wbo  was  then 
superintendent  of  public  instruction  of  said 
county,  was  contrary  to  public  policy,  and 
therefore  rraid«ed  the  same  void;  tbat  tbe 
amounts  of  tbe  warrants  and  eadh  of  them 
were  in  excess  of  the  assessed  equal Ixed  prop- 
erty of  said  school  distifct  at  tbe  time  <tf  tbe 
issuance  and  ever  since. 

Section  240S  of  Wllson*B  Revised  *  Annotat 
ed  SUtntes  (section  SSSS,  Compiled  Laws  of 
Oklahoma  1900).  provides:  "That  it  shall  be 
unlawful  for  any  pntdlc  officer  or  deputy  or 
employe  of  said  officer  to  elthw  directly  or 
hidirectly,  boy,  barter  tor,  or  otherwise  en- 
gage  in  any  manner  In  the  purdbase  of  any 
bonds,  warrants  or  any  other  evidence  of  In- 
debtedness against  this  state,  any  subdivision 
thereof,  or  municipality  therein,  of  which  he 
is  an  officer."  Section  813  of  Wilson's  Revised 
&  Annotated  Statutes  (section  1123,  Compil- 
ed Laws  of  Oklahoma  1900)  provides:  "Tbat 
Is  not  lawful  whidi  Is:  (1)  Contrary  to  an 
express  provision  of  law ;  (2)  contrary  to  the 
policy  of  express  law,  though  not  expressly 
prohibited;  or  (8)  otherwise  contrary  to  good 
morals." 

[1]  J.  P.  Evans,  as  county  superintendent 
at  the  time  of  the  issuance  of  these  two  war- 
rants to  himself  to  build  a  schoolhouse,  was 
an  advisory  public  officer  of  school  district 
No.  50,  under  section  5781,  Statutes  of  Okla- 
homa Territory  1893,  which  prescribes  among 
his  duties  that  he  shall  "note  the  character 
and  condition  of  the  schoolhouse,  furniture, 
apparatus  and  grounds,  and  make  a  report 
in  writing  to  the  district  board,  making  such 
Bu^estlons  as  In  his  opinion  shall  Improve 
the  same."  A  contract  by  such  county  super- 
intendent with  the  officials  of  said  school 
district  Is  against  public  policy  and  void. 
The  court  made  a  general  finding  of  f&ct  in 
favor  of  the  defendant  (school  district).  See 
Ray  V.  School  District,  21  OkL  88,  95  Pac. 
480 ;  School  District  No.  80  v.  Brown  et  sL, 
2  Kan.  App.  309,  43  Pac.  102;  Kellogg  v. 
School  District,  13  Okl.  285,  74  Paa  UO; 
section  6154,  Wilson's  Revised  A  Annotated 
Statutes  1903 ;  section  8066.  Compiled  laws 
of  Oklahoma  1909. 

[2]  It  Is  settled  by  numerous  decisions  of 
this  court  that  where  testimony  was  oral  and 


Digitized  by  Google 


OU.) 


rURNEB  r.  FLEMINO 


55f 


conflicting,  and  the  finding  of  the  court  Is 
general,  suiOi  finding  ia  a  finding  of  every 
qtecial  thing  necessary  to  be  found  to  bmb- 
taln  the  general  fiudtng,  and  Is  conclusiTe 
upon  this  court  npon  all  doubtful  and  dis- 
puted questions  of  fact  Demlng  Investment 
Ck>.  T.  Love,  81  Okl.  146.  120  Pac.  636 ;  Bo- 
hart  v.  Mathews,  29  Okl.  816,  116  Pac  944; 
Bretch  Bros.  v.  Wiostons  &  Sous,  28  Okl.  625, 
115  Pac.  70S;  Alcorn  et  al.  v.  Dennis,  26 
OkL  136,  106  Faa  1012 ;  McCann  v.  McCann 
et  at,  24  Okl.  264,  103  Pac.  694;  Robinsoo 
ft  Co.  T.  Roberts,  20  OkL  787,  OS  Pad  246: 

It  follows  that  the  judgment  of  the  low- 
er court  will  be  affirmed. 

(36  Okl.  tSZ) 

INDIAN  LAND  &  TRUST  CO.  et  aL  T. 
WIDNER. 

(Susreme  Court  of  Oklahoma.   Feb.  11,  1913. 
Rehearing  Denied  Feb.  14,  1913.) 

(Sy^lut  by  the  Court.)  ■ 

AFPKAI.  AND  EBBOB  (H  758,  774*)— BBIET8— 

Effkct  of  Defects. 

Where  the  brief  of  plaintiffs  in  error  fails 
to  contain  specifications  of  error  <»>mplained  of, 
separatelT  set  forth  and  numbered,  and  argu- 
ment and  aothoiitlea  In  support  thereof  stated 
in  the  same  order,  as  required  by  rule  26  of 
this  conrt  (20  OkL  zU,  05  Pac.  vUl),  the  appeal 
will  be  dismissed. 

[EU.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Difr.  fg  3093,  8096,  3097;  Dec. 
Dig.  fS  758,  774.*] 

Error  from  District  Court,  Hughes  County; 
John  Camthers,  Judges 

Action  between  the  Indian  Land  &  Trust 
Company  and  others  and  R.  W.  Widner. 
From  the  Judgment  the  Indian  Land  &  Trust 
Company  and  ottieni  bring  error.  Dismissed. 

Lewla  C  Lawaon,  ot  Holdenvlli^  for  plain- 
tUb  In  error.  Mann,  Rogers  ft  ^rrla,  of 
H<ddcttTU]eh  for  def  aidant  In  error. 

WILLIAMS,  3.  On  August  2,  1911,  coun- 
sel for  defendant  in  error  filed  a  motion  in 
this  court  to  dismiss  this  proceeding  In  error 
for  the  reason  that  the  brief  of  plalntifTs  In 
error,  filed  in  this  cause,  falls  to  comply  with 
rule  25  of  this  court  .On  August  1,  1911, 
counsel  for  plaintiffs  In  error  accepted  serv- 
ice of  this  brief,  and  on  September  30,  1011, 
filed  a  reply  brief  to  the  brief  of  the  defend- 
ant In  error,  but  in  no  way  attempted  to 
bring  the  brief  in  chief  within  said  rule  25. 

In  Arkansas  Valley  National  Bank  v. 
Clark,  31  Okl.  418,  122  Pac.  135,  the  syllabus 
is  as  follows:  "Rule  25  of  the  Supreme 
Court  (20  OkL  xii,  95  Pac.  vlli),  which  provides 
that  In  all  cases,  except  felonies,  the  brief  of 
the  plaintiff  In  error,  lu  substance,  shall  set 
forth  the  material  parts  of  the  pleadings, 
proceedings,  and  facts  upon  which  reliance 
Is  had  for  reversal,  so  that  no  examination 
of  the  record  Itself  need  be  made  In  said 
court,  and  aball  also  contain  speclflcatlfHia 


of  t3ie  errors  complained  of,  separately  set 
forth  and  numbered,  Is  mandatory;  and 
where  It  is  not  observed,  and  counsel  for  the 
defendant  In  error  in  his  brief  insists  that 
such  rule  has  not  been  complied  with,  and 
the  plaintiff  in  error,  making  no  request  for 
permission  to  amend  its  brief,  permits  said 
cause  to  be  submitted  with  the  briefs  In  that 
condition,  the  alleged  errors  will  not  be  re- 
viewed." 

In  Reynolds  v.  Phlpps  et  al.,  31  Okl.  788, 
123  Pac  1125,  paragraph  1  of  the  syllabus  Is 
as  follows:  "Where  brief  of  plaintiff  in  error 
falls  to  contain  s[>eclflcatlonB  of  error  com- 
plained of,  separately  set  forth  and  number- 
ed, and  argument  and  authorities  In  support 
thereof  stated  in  the  same  order,  as  required 
by  rule  25  of  thia  court  (20  Okl.  xll,  95  Fae. 
vlli),  the  appeal  may  be  dismissed."  Se^ 
also,  Lawless  v.  Pltchford,  126  Pae.  782; 
Fire  Association  of  Philadelphia  v.  Bryant  & 
Whistler  et  al.,  127  Pac.  600. 

The  plaintiffs  In  error  In  their  brief  ntter- 
ly  failed  to  make  specfflcatlonB  ot  error,  as 
required  by  said  role. 

The  motion  to  ^'^^'^  must  be  Buatalned. 
All  the  Justices  concur. 

(37  OU.  n) 

TURNER  T.  FLEMING  et  aL  . 
(Supreme  Court  of  Oklahoma.  Feb.  18, 1913.) 

(SyUahut  &V  the  Court.) 

1.  JvnouENT  (J  570*)— Res  Judicata— "Dis- 
missal ON  THE  MDITS"— "RbTBAXIT." 

A  dismissal  of  a  suit,  based  upon  an  agree- 
ment between  the  parties  by  which  a  settle- 
ment end  adjustment  of  the  subject-matter  In 
dispute  is  made.  Is  a  dismissal  on  the'  merits, 
and  is  equivalent  to  a  retraxit  at  common  law, 
and  as  such  ia  a  bar  to  further  litigation  on  the 
same  subject-matter  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1028-1034.  1086-1040,  1042- 
1045,  1165;  Dec.  Dig.  |  670.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6108,  6199;  voL  8»  p.  7780.] 

2.  JUDQUBKT  (I  056*)— RBB  JUDICATA— STZ- 

Deface* 

Where  the  record  fails  to  show  the  fects 
of  the  agreement  upon  which  such  dismissal  Is 
based,  extrinsic  evidence  may  be  resorted  to. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  K  1822-1825;  Dec.  Dig.  |  956. •] 

8.  ATTOBNXT  ANO  OLIBNT  (I  101»)— AUTHOE- 
ZTT  OF  ATTOBNBT— COMPBOHISB  OF  CUIH. 
An  attorney,  by  virtue  of  his  retainer,  can 
do  anything  furly  pertaining  to  the  proseeu- 
tion  of  his  client's  cause  and  the  protection 
of  his  client's  interests  involved  In  the  suit; 
but  he  cannot,  under  such  general  authority, 
surrender  or  compromise  away  his  dient'a  allb- 
stantial  rights. 

[Ed.  Note^For  other  cascL  see  Attorney 
and  CUent,  Cent  Dig.  H  200-216;  Dec.  Dig.  i 
101.*] 

4.  ATTOBMBT  and  CUBNT  (S  101*)— AUTHOB- 

rrr  of  ArcoBncT— BxrtutuBNT  or  Suit— 
VACATina. 

Where  an  attorney  makes  a  compromise 

or  settlement  of  a  cause,  without  any  authority 
so  to  do,  and  causes  an  order  of  dismissal  "as 
per  stipulation,"  based  on'  such  settlement  to 
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be  entered,  such  order  mar  be  set  aside  and  va- 
cated, upon  the  application  of  his  aggrieved 
client  promptly  presented. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  S{  209-216;  Dee.  Dig.  8 

Gommisstoners*  Opinion,  JHrlslon  No.  2. 
Error  from  District  Court,  Pottawatomie 
County ;  B07  Hoffman,  Judge. 

Action  by  J.  B.  Tnmer  against  M.  O.  Flem- 
tajs  and  At  T.  Brown.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  BeTWs- 
ed  and  remanded. 

Blalieney,  Maxey  &  MIley,  of  Muafcc^ee, 
for  plaintiff  In  error. 

BREWER,  C.  The  question  presented  In 
this  case  is  this :  Is  an  agreement  of  an  at- 
torney in  a  case  to  settle  by  compromise  and 
dismiss  the  case,  as  per  stipulation,  by  vir- 
tue of  his  gaieral  employment  to  bring  suit, 
and  without  special  authority  or  the  knowl- 
edge or  consent  of  his  client,  binding  on  the 
client,  who  afterwards  learns  of  the  matter 
and  brings  a  proceeding  to  set  aside  the 
Judgment  and  order  of  dismissal? 

The  defendant  In  error  has  filed  no  brief. 
The  facts,  briefly  stated,  are:  Plaintiff  in 
error.  Turner,  a  nonresident,  owns  a  building 
In  Shawnee,  and  defendants  In  error  were 
occupying  it  as  tenants;  no  rent  had  been 
paid  for  a  long  period.  It  seems  a  Mr. 
Douglas  had  been  collecting  rents  for  Tur- 
ner, and  was  directed  by  Turner  to  collect 
the  back  rents.  Defendants  refused  pay- 
ment, and  Douglas  employed  an  attorn^, 
who  brought  suit  for  back  rents  In  the  sum 
of  $780  and  Interest  Defmdants  answered 
denying  Indebtedness  and  wltb  a  cross-peti- 
tion asking  .over  $2,000  for  various  items  of 
damages.  A  setUement  of  the  sidt  was 
i^reed  upon  between  Douglas,  the  attorney, 
and  defendants,  i^reby  Turner's  total 
claim  fbr  rents  was  surrendered  and  de- 
fendants were  paid  the  sum  of  $625  out  of 
Turner's  funds  in  the  bands  of  Douglas. 
When  the  case  was  called,  upon  the  sugges- 
tion of  attorneys,  the  court  inade  the  follow- 
ing order :  "Ordered  that  this  cause  be  and 
the  same  Is  hereby  dismissed  as  per  stipula- 
tions now  on  file."  While  the  written  stipu- 
lations were  not  filed,  the  complete  settle- 
ment and  compromise  stated  above  was  en- 
tered into  between  the  persons  as  stated. 

[1]  A  dismissal  of  a  suit  made  after,  and 
based  upon,  an  agreement  between  the  par- 
ties by  which  a  compromise  settlem^it  and 
adjustment  of  the  subject-matter  la  dispute 
is  made,  la  a  dismissal  on  the  merits,  and  Is 
equivalent  to  a  Judgmoit  of  retraxit  at  com- 
mon law;  and  as  such  would  be  a  bar  to 
further  litigation  on  the  same,  subject  be- 
tween the  parties.  8  Blackstone,  Com.  296 ; 
Bank  of  the  Commonwealth  v.  Hopkins.  2 
Dana  (Ky.)  305;  Jarboe  v.  Smith,  10  B.  Men. 
(Ky.)  257.  52  Am.  Dec.  541;  Merritt  v.  Camiv 


bell,  47  Cal.  542 ;  Hoover  v.  MltcheU,  66  Va. 
387;  Wohlford  v.  Compton,  79  Va.  333;  C. 
S.  V.  Parker,  120  U.  S.  89,  7  Sup.  Ct  454,  30 
L.  Ed.  601;  Pethtel  v.  McCuUough,  49  W. 
Va.  520,  39  S.  E.  199;  Wllcher  v.  Robertson. 
78  Va.  602. 

[2]  If  the  record  falls  to  show  the  facts 
of  the  agreem«it  for  the  dismissal,  extrinsic 
evidence  may  be  resorted  to.  Butchers' 
Slaughtering,  etc.,  Ass'n  v.  Boston,  137  Mass. 
186;  Foye  v.  Patch,  132  Mass.  105;  Cornell 
V.  Hartley  et  aL,  41  W.  Va.  493,  23  S.  B. 
789 ;  1  Barton,  Chancery  Practice,  35a 

[3. 4]  The  order  In  this  case  being  a  bar 
to  further  litigation  over  the  same  subject- 
matter  between  the  same  parties,  if  made 
with  authority,  the  decisive  question  arises: 
Did  tbe  attorney  have  the  power  and  au- 
thority to  make  the  agreement  and  settle- 
ment and  consent  to  tbe  order? 

The  undisputed  facts  are  that  Turner 
wrote  Douglas  end  asked  Mm  to  collect  th^e 
rents.  No  further  or  other  authority  is 
claimed.  An  attorney  was  employed,  suit 
brought,  and,  after  Issues  were  fully  Join- 
ed, Douglas  and  the  attorney  be  bad  employ- 
ed settled  the  case,  surrendering  aU  of  Tur- 
ner's claim  for  rents  in  the  suit  and  pay- 
ing out  of  other  funds  of  Turner  a  large 
sum  of  money  to  defendants. 

The  general  authority  and  direction  to 
collect  the  rents  was  not  sufficient  authority 
to  do  what  was  done  in  this  case.  An  attor- 
ney by  virtue  of  his  retainer  can  do  any- 
thing fairly  pertaining  to  tbe  prosecution  of 
his  client's  cause,  and  tbe  protection  of  his 
client's  interest  Involved  in  the  suit ;  but  he 
cannot,  under  such  general  authority,  sur- 
render or  compromise  away  his  client's  sub- 
stantial rights.  To  do  so  it  requires  the  ex- 
press authority  of  tbe  client,  or  his  agree- 
ment thereto.  Pickett  v.  Merchants'  Nat 
Bank,  32  Ark.  346;  Preston  v.  Hill,  SO  Cal. 
48,  19  Am.  Rep.  647;  Derwort  v.  Loomer, 
21  Conn.  245;  Jones  t.  Inness,  82  Kan.  177, 
4  Pac.  95;  3  Bncy.  Law.  358;  Hallack  v. 
Loft,  19  Colo.  74,  34  Pa&  668;  Forest  Coal 
Co.  T.  DooUttle,  54  W.  Ya.  210,  46  S.  B.  238; 
Waldron  t.  Angleman,  71  N.  J.  Law,  16^  58 
Atl.  668;  Thomason  r.  Odum,  31  Ala.  103, 
68  Am.  Dec.  150;  Kdlogg  T.  Gilbert,  10 
Johns.  (N.  T.)  220,  6  Am.  Dec.  335;  Rtautaatd 
v.  Rule.  97  Iowa,- 20,  65  N.  W.  1013;  Dlcfcev^ 
son  V.  Hodges,  43  N.  J.  Eq.  45,  10  Atl.  Ill; 
4  Cyc  945,  and  eases  dted.  The  petition  to 
vacate  and  set  aside  the  order  of  dismissal 
in  this  case  ^ould  have  beoi  granted. 
Where  an  attorney  makes  a  compromise  or 
settlement  of  a  case  without  any  autboxlty 
so  to  do,  it  may  be  set  aside  and  vacated, 
upon  application  of  his  aggrieved  dloit, 
seasonably  presented.  Dalton.  t.  West  End 
Street  By.  Co.,  159  Mass.  221,  34  N.  B.  261. 
38  Am.  St  Rep.  410;  North  Whitehall  T.  P. 
V.  KeUer,  100  Pa.  105,  46  Am.  Rep.  361; 
Faughnan  t.  BUaabetii,  68  N.  J.  Law,  300; 
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88  AtL  312;  Flerw  ▼.  Brown,  8  Blss.  0S4, 
FeO.  Ors.  No. 

This  case  should  therefore  be  rerersed  and 
ronaBded,  with  dlreetlona  to  set  aside  the 
order  of  dismissal  as  per  sttpnlation  filed; 
the  cause  be  r^nstated  on  the  trial  do<&et 
for  trial  In  course  on  the  Issues  Joined. 

P£!R  GUBIAlf.    Adopted  in  whole. 


(36  OkL  744) 

STOUT  T.  STATE  ez  rd.  CAliDWEIAj. 

{Supreme  Court  of  Oklahoma.    Jan.  7,  1913. 
BehearlDg-  Denied  Feb.  14,  ldl&) 

CSylla&m  by  the  Cowrt.) 

1.  ImoxzcATjHa  Ltouobb  (S  178*)— Acnow— 

USK  OF  PRBUISES— PBOCEEDina  FOB  PENALTT 
— NaTUBE  and  FOBlf. 

Section  4191,  Comp.  Laws  1009,  provides 
as  the  ptmisbment  of  one  who  ases  or  permits 
his  premises  to  be  ased  for  violating  the  prohihi- 
tion  law  both  fine  and  imprisonment  and  a  pen- 
alty. Held: 

(a)  That  the  proceeding  to  recover  the  pen- 
alty is  the  puniKhmeot  of  an  offense. 

(b)  That  while  this  proceeding  Danishes  an 
offense,  it  at  the  same  time  is  in  the  nature  of 
a  civil  action  and  is  governed  by  the  rules  of 
procedure  applicable  to  civil  instead  of  criminal 
cases. 

[Erd.  Note.— For  other  cases,  see  Intozieating 
Liquors,  Cent  Dig.  g  197;  Dea  Dig.  8  178.  •] 

2.  CoNSTmmoNAi,  Law  (|  42»)— Oonstbuo- 
noN  AifD  Ofbbatzon  of  Constitution— 
Persons  Bntitud  to  Baibb  CoNsnxtmon- 
AL  Question. 

A  defendant,  sued  for  the  penalty  provided 
by  section  4191,  Comp.  Laws  1909,  for  unlaw- 
fally  permitting  his  premises  to  be  used  in  vio< 
lation  of  the  prohibition  law,  may  plead  that  tlie 
statute  is  invalid  liecauee  in  connict  with  the 
former  jeopardy  section  of  the  Constitution,  al- 
though he  has  not  been  previously  prosecuted 
for  the  crime  pronounced  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Oonsdtu- 
Uonal  Law,  Cent  IMg.  K  80.  40;  Dee.  Dig.  | 
42.*} 

3.  Cbihinai,  Law  (|  162")  —  "Jeopabdt"  — 
similab  expbessions. 

The  terms  "jeopardy  of  life  and  liberty  for 
the  same  offense,"  "jeopardy  of  life  or  limb," 
"jeopardy  for  the  same  offense,"  "twice  in  jeop- 
ardy of  punishment,"  and  other  similar  provi- 
sions usoi  in  the  various  Constitutions,  are  to 
be  construed  aa  meaning  substantially  the  same 
thiog. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  g  285 ;  Dea  VUg.  §  162.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3802-3811 ;  vol.  8,  p,  7694.] 

4.  CRiiiiNAL  Law  (fi  168*)— FoBicBB  Jeopabdt 
— Pbockkdinq  fob  Penalty. 

Article  2,  g  21,  of  the  Constitution  (Wil- 
liams' Constitution  and  Bnabliog  Act.  8  29), 
which  provides,  "Nor  shall  any  person  be  twice 
put  in  jeopardy  of  life  and  liberty  for  the  same 
offense,**  is  not  intended  to  apply  to  a  civil  pro- 
ceeding which  affects  merely  property  rights, 
even  though  such  proceeding  is  In  part  a  pun- 
ishment of  an  offense. 

[Ed.  Note.— For  other  casek  see  Criminal 
Law.  Cent.  Dig.  g  288;  Dec.  Dig-  I  IBS.*) 


6.  CoNSTirnnoNAi.  Law  (|  48*)— Detsbuin- 

INO  CONSTITUnONALITT  OF  STATUTE— PbB- 
SDHPTION.  , 

An  act  of  the  Legislature  will  not  be  de- 
clared unconstitutional  anleas  its  conflict  with 
the  Constitution  is  clear  and  certain. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  g  46;  Dec.  Dig.  g  48.*] 

6,  Criminal  Law  (g  163*)— Fobheb  Jeopabdt 
—Penaltt. 

Section  4101,  Comp.  Laws  1909,  imposing, 
as  the  penalty  for  the  offense  there  described, 
a  penalty  to  l>e  recovered  at  the  suit  of  the 
state,  and  a  fine  and  Imprisonment  to  be  admin- 
istered in  a  criminal  prosecution,  is  not  in  con- 
flict with  article  2,  g  21,  of  the  Gonstitation, 
which  provides,  "Nor  shaD  any  person  he  twice 
put  in  ieopardy  of  life  and  Hberty  for  the  same 
offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  g  288;  Dec.  Dig.  g  163.*] 

7.  CbiHiNAL  Law  (1  1206*)— GonBimmoKAL 
A«D  Statotobt  ^bovxbionb— PuifiSHHEnr 

FOB  Offenses. 

The  fact  that  the  ConstituUon  prescribes 
the  punishment  for  the  sale  of  intoxicatllic 
liquors  does  not  prevent  the  Legislature  from 
imposing  other  and  different  or  greater  punish- 
ment for  using  or  permitting  one's  premises  to 
be  used  for  the  sale  of  intoxicating  liquors,  as 
the  two  offenses  are  separate  and  distinct  and 
require  different  proof -to  support  them. 

[Ed  Note^For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  g{S2n-3277,  3279,  3280;  Dec 
Dig.  g  120e.*] 

CommlsslouerB'  (pinion,  DivliAon  No.  L 
Error  firom  District  Cotir^  Oklahoma  Ooun- 
ty ;  R.  H.  Loofbourrow,  Judge. 

Action  by  the  State,  on  the  relatlw  of  Fred 
S.  Caldwell,  coimsel  to  the  Governor,  against 
D.  C  Stout,  to-  recover  a  penalty  for  using 
certain  premises  In  Oklahoma  C^ty  for  the 
purpose  of  unlawfully  disposing  of  intoxicat- 
ing liquors.  Judgment  for  plaintiff  for  fSOO, 
and  defoidant  brings  error.  Affirmed. 

Klstter,  McAdams  &  Haskell,  of  Oklahoma 
City,  for  plaintiff  In  error.  Ghas.  West,  At- 
ty.  Gen.,  and  Jos.  L.  Hull,  Asst  At^.  QOL, 
for  defendant  In  error. 

AMES,  C.  On  the  petition  for  rehearing 
pur  attention  was  first  called  to  the  conten- 
tion that  section  4101,  Comp.  Laws  1009,  Is 
in  conflict  with  article  2,  g  21  (Williams'  Con- 
stitution and  Enabling  Act,  g  29)  of  the  Con- 
stitution, prohibiting  twice  placing  any  pa- 
son  in  jeopardy  for  the  same  offense  and  we 
granted  the  petition  in  order  that  this  posi- 
tion might  be  fully  examined.  We  have  been 
assisted  in  this  examination  by  careful  brieCi 
and  oral  argument,  and  have  given  the  sub- 
ject a  painstaking  investigation,  having  care- 
fully examined  the  authorities  cited  by  coun- 
sel and  many  others  disclosed  by  our  own 
researches.  Section  4191  is  as  follows:  "It 
shall  be  unlawful  for  the  owner  or  ownm 
of  any  real  estate,  building,  structure,  or 
room  to  use,  rent,  ximse,  or  permit  the  same 
to  be  used  for  the  purpose  of  violating  any 
provision  of  this  act  Any  person  who  shall 
wlllftilly  Tlolate  the  provisions  of  this  section 
shall  be  guUtjr  of  a  misdemeanor,  and  ta 
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addition  thereto  shall  be  liable  to  a  penalty 
of  not  less  than  one  hundred  dollars,  nor 
more  than  one  thousand  dollars  for  eadi  of- 
fense, to  be  recovered  at  the  suit  of  the 
state.  The  penalty  so  recovered  shall  be- 
come a  lien  on  the  property  and  premises  so 
used,  leased  or  rented  In  violation  of  this 
act  from  and  after  tbe  date  of  the  filing  of 
the  salt  to  recover  such  penalty,  and  the 
filing  of  a  notice  of  the  pendency  of  auch 
suit  with  the  register  of  deeds  of  the  county 
wherein  said  property  Is  located,  and  upon 
final  Judgment  said  property  may  be  sold  as 
npon  execution  to  aatisfj-  the  same,  together 
with  costs  of  suit;  provided,  however,  that 
such  lien  shall  uot  attach  to  property  under 
the  oontrol  of  any  receiver,  trustee,  guardian 
or  administrator;  but  In  such  case  the  re- 
ceiver, trustee,  guardian  or  administrator 
shall  1>e  liable,  on  hi^  official  bond,  for  the 
penalty  so  incurred,  and  in  addition  thereto 
sball  be  guilty  of  a  misdemeanor.  Each  day 
sQch  property  Is  so  used,  leased  or  rrated  for 
any  such  nnlawfnl  purpose  shall  constitute 
a  separate  ofTeiise,  and  tbe  penalty  herein 
prescribed  shall  be  recovered  for  each  and 
every  such  day.  All  leases  between  landlords 
and  tenants  under  which  any  tenant  shall 
use  the  leased  premises  for  the  purpose  of 
violating  any  provision  of  this  act,  shall  be 
wholly  null  and  void,  and  the  landlord  may 
recover  possession  thereof  as  In  forcible  en- 
try and  detainer." 

The  offense  charged  against  the  defendant 
under  this  statute  Is  using  his  premises  for 
the  pnrpdse  of  selling  and  otherwise  ill^ally 
furnishing  si^rltuous,  vinous,  fermented,  and 
malt  liquors,  and  permitting  his  premises  to 
be  used' for  BocA  purposes.  It  will  be  noticed 
tluit  any  person  who  willfully  violates  the 
provisions  of  this,  section  la  guilty  of  a  mis- 
demeanor, and  in'  addltton  thereto  ts  llnUle 
to  a  penalty  of  not  less  than  $100  nor  more 
than  11,000  for  eadi  day  during  which  the 
property  la  so  used.  The  .punishment  for  the 
misdemeanor  is  a  fine  of  not  less  than  f50, 
nor  mora  than  9600.  and  imprisonment  not 
less  than  30  dnvs.  nor  more  than  six  monttis. 
Section  ^06,  Gomp.  Laws  1009.  The  punish-- 
ment  thoefore,  .for  a  TlolaOon  of  tbe  section 
luTolT^  is  floe  and  Imprisonment  and  penal- 
ty. It  will  be  observed  that  the  statute  uses 
the  exinesston,  "and  In  addition  thereto,"  so 
that  tiie  pnnishments  are  concnrroit,  And  not 
severable,  and  it  one  can  be  imposed  all 
must  be  Impoeed.  The  punishmoit  tor  the 
misdemeanor  Is  administered  In  a  criminal 
prosecution,  while  the  penalty  is  collected  In 
a  suit  brought  by  the  state.  BoUi  sides  agree 
that  it  requires  two  proceedings  to  complete 
this  punishment,  one  criminal,  and  one  In 
the  nature  of  a  dvil  action,  and  we  concur 
in  this  agreemrat ;  so  that  the  question  iHre- 
sented  is  irtiether  or  not,  tor  the  punishment 
of  a  crime,  a  man  may  be  twice  tried.  It 
will  also  be  observed  that  this  statute  Im- 
poses both  punishments  for  the  same  offense. 


BEFOBTEB  (OkL 

It  is  not  a  case  of  tbe  same  acts  constitut- 
ing different  offenses,  or  otteaaea.  against 
ferent  governments.  The  constitutional  pro- 
vision referred  to  is  as  follows  (article  2,  | 
21,  of  tbe  GonsUtuUon;  Williams'  Consti- 
tution and  Enabling  Act,  |  29):  "No  person 
sball  be  compelled  to  give  evidence  which 
will  tend  to  incriminate  him,  except  as  in 
this  Constitution  specifically  provided;  nor 
sball  any  person,  after  having  been  once 
acquitted  by  a  Jury,  be  again  put  in  jeopardy 
of  life  or  liberty  for  tbat  of  which  he  has 
been  acquitted.  Nor  shall  any  person  be 
twice  put  In  Jeopardy  of  -  life  and  liberty  for 
the  same  offense." 

[1]  First  This  proceeding  to  recover  the 
penalty  is  the  punishment  Of  an  offense^  or 
at  least  a  part  of  it 

On  this  point  the  opinion  of  this  court  In 
C,  R.  I.  &  P.  Ry.  Ca  V.  Territory  of  Olda- 
homa,  25  Okl.  238,  105  Pac.  677,  Is  conclu- 
sive. That  was  a  proceeding  In  die  nature 
of  a  civil  action,  instituted  against  the  rail- 
road to  recover  the  statutory  penalty  for  ac- 
cepting and  receiving  quail  for  the  purpose 
of  transportation.  The  quail  were  received 
In  Blaine  county  and  transported  through 
Garfield  county,  where  the  suit  was  brought 
Tbe  organic  act  of  Oklahoma  territory  pro- 
vided that  "all  offenses  committed  in  said 
territory,  It  committed  within  any  organised 
county,  shall  be  prosecuted  and  tried  with- 
in said  county,"  and  It  was  argued  by  the 
railroad  company  that  the  suit  should  have 
been  brought  In  Blaine  county,  as  It  was 
the  prosecution  of  an  offense,  althone^i  it 
was  in  the  form  of  a  dvil  action.  This  posi- 
tion was  upheld  by  the  court  upon  the  au- 
thority of  United  States  v.  Chouteau,  102  U. 
S.  303,  26  L.  Ed.  246 ;  Huntington  T.  AttrUl, 
146  U.  S.  657,  13  Sup.  Ot  224,  36  U  Bd. 
1123;  A.,  T.&S.  F.R.  Co.  T.  StBte.22  KUlL 

Second.  While  this  Is  a  proceeding  to  pun- 
ish an  oflPense,  at  the  same  time  it  possesses 
many  of  the  attributes  of  a  dvil  action. 

Its  ultimate  object  is  ttie  recovery  of  a 
money  judgment,  and  it  ouinot  at  any  time 
result  in  depriving  the  detoidant  ot  life  or 
libera,  but  merely  ot  pn^erty.  It  Is  gov- 
erned by  the  rules  of  procedure  In  dvil  In- 
stead of  criminal  cases,  and  would  not  re- 
quire evidence  beyond  a  reascmable  doubt  to 
support  it,'  or  a  unanimous  Terdic^  or  the 
other  peculiar  classes  of  protection  vhldi 
are  thrown  around  those  whose  Ufa  or  lib- 
erty is  at  stake.  In  re  Seagraves,  4  Okl. 
422,  48  Pac.  272,  held  that  an  action  to  re- 
cover a  penalty  for  Intruding  within  the  In- 
dian country  cannot  be  enforced  by  a  crim- 
inal ivoceeding.  TbSa  subject  has  recently 
recdved  a  caretnl  consideration  In  Hepner 
V.  U.  S.,  218  U.  S.  103,  29  Sup.  Ct  474,  68  L. 
Ed.  720.  27  L.  B.  A.  (N.  S.)  739,  16  Ann.  Cts. 
960,  which  was  an  action  to  recover  the  poi- 
alty  prescribed  by  statute  tor  inducing  an 
alien  to  migrate  to  the  United  States  tbr  tbe 
purpose  of  performing  labw  there.  Tbe 
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United  Statee'  Circuit  Court  of  Appealft  tor 
the  Second  Circuit  certified  tlie  question  to 
tbe  Supreme  Court  to  determine  wbetber  or 
not  In  an  action  to  recover  tbls  penalty, 
where  the  evidence  was  sufficient,  the  court 
should  Instruct  the  Jury  to  return  a  v^lct 
for  the  United  States,  and  the  court  held  that 
tbe  action  to  recover  the  penalty  was  not  ao 
far  criminal  in  Its  nature  as  to  prevent  tbe 
direction  of  a  verdict  for  tbe  government, 
citing  in  support  of  its  conclusion  Stockwell 
V.  United  States.  13  WaU.  S31.  20  L.  Ed.  481 ; 
Jacobs  T.  United  States,  1  Brock.  520,  Fed. 
Cas.  No.  7,157;  Stearns  v.  United  States,  2 
Paine,  800,  Fed.  Cas.  No.  13,341;  United 
States  V.  Mundell,  1  Hughes,  41S,  Fed.  Cas. 
No.  15,834;  United  States  v.  Younger  (D.  C.) 
S2  Fed.  672;  United  States  v.  B.  &  O.  S.  W. 
R.  Co.,  86  C.  C.  A.  223,  159  Fed.  33 ;  Ilaw- 
Icwetz  v.  Kass,  23  Blatcbf.  385,  25  Fed.  765; 
United  States  v.  Zucker,  161 U.  S.  475, 16  Sup. 
Ct  641,  40  L.  Ed.  777.  The  cases  of  Boyd  v. 
United  States,  116  U.  S.  616.  6  Sup.  Ot  524,  29 
U  Ed.  746,  and  Lees  t.  United  States,  150  U. 
S.  476,  14  Sup.  Ct.  163,  S7  L.  Ed.  1150.  are 
dted  and  limited  In  their  ai^licatlon  to  the 
exact  point  there  decided,  namely,  that  anch 
an  action  wad  so  far  criminal  In  its  nature 
as  to  prevent  the  defendant  from  being  com- 
pelled to  testify  against  himself. 

The  Zucber  Case,  161  U.  S.  476,  16  Sup. 
Ct  641,  40  L.  Ed.  777,  was  a  suit  to  recover 
the  value  of  merchandise  alleged  to  hare 
been  forfeited  to  the  United  States  under  the 
Act  of  June  10,  1890,  c.  407,  |  9.  26  Stat  at 
Lk  131  (U.  S.  Comp.  St.  1901,  p.  1885),  wfateh 
provided  for  the  forfeiture  of  the  men^n- 
dlse  and  punishment  by  fine  or  imifflson- 
mcait.  Tbls  act,  therefore,  Is  quite  dosely 
related  to  tbe  one  under  review,  because  both 
involve  tiie  penalty  pins  criminal  ponlshment 
It  was  held  that  deposidona  coifld  be  used 
oyer  tbe  oblectims  of  the  defendants,  not* 
withstanding  the  sixth  amendment,  irtiich 
would  have  entitled  tbe  defendants  to  bare 
been  confttmted  In  court  wlOi  wttnesses 
against  them,  If  the  case  had  been  criminal. 

In  an  extensive  note'  In  -GonDectlon  with 
Uie  report  of  tbe  Hepner  Case,  27  !<.  R.  A. 
OX.  S.)  789,  the  annotator,  at  page  748,  says: 
"In  examining  the  cases  collected  In  this 
note,  it  will  be  observed  that  those  holding 
tbe  action  to  be  ciTll  in  nature  rather  than 
crlmbial— whether  the  offense  Is  public  or 
jvlvate— largely  preponderate,  and  tbls  would 
seem  to  be  the  better  mle.  TbB  exceptions 
to  the  ordinary  rules  of  procedure  In  fiavor 
<^  tbe  accused  on  trial  for  a  crime  are  be- 
lieved to  bave  arisen  because  of  ttie  fact  that 
tte  defendant's  life  or  Uber^  was  at  stake. 
So  sacred  was  tbls  Indivldnal  right  to  life 
and  Ubeity  lidd  that  It  gave  rise  to  the  max- 
im of  the  migllsh  law  that  it  to  better  that 
ten  guilty  persons  escape  than  one  innocent 
suffer.  PonU>l7  some  of  Uie  rules  of  crim- 
inal procedure  also  arose  because,  at  common 
law,  ttie  accused,  singulariy  enough,  was  not 


allowed  counscil.  But  it  .can  scarcely  be 
doubted  that  the  rules  formulated  to  shield 
the  one  Innocent  person,  althou^  ten  guilty 
ones  might  thereby  go  free,  would  not  have 
been  adopted  had  the  only  inconvenience  suf- . 
fered  by  a  person  convicted  of  crime  been  a 
pecuniary  loss.  The  ancient  pains  and  pen- 
alties for  criminal  acts  were  severe  In  the 
extreme,  and  might  well  Justify  a  merciful 
procedure,  whereas,  had  the  penalty  been  a 
mere  loss  of  proper^,  It  would  hardly  bare 
called  for  a  procedure  different  from  that 
provided  where  the  penalty  would  be  a  loss 
of  property  for  any  other  wrong.  Nor  will 
the  fact  that  a  person's  cbaract«  Is  Involved 
in  a  charge  of  violating  a  penal  statute  fur- 
nish a  sufficient  justification  for  a  resort  to 
criminal  trial  rules ;  for  is  not  a  defendant's 
character  as  much  involved  In  a  civil  action 
for  damages  for  assault  and  battery  as  In  a 
criminal  prosecution  for  the  same  offense? 
It  would  seem,  therefore,  that  no  sufficient 
reason  has  been  shown  tor  adopting  roles  of 
criminal  procedure  In  actions  to  recover  stat- 
utory penalties.  The  penalty,  broadly  speak- 
ing, Is  a  pecuniary  one,  the  same  as  it  Is  In 
any  private  action  between  individuals,  and 
is  no  more  a  punishment— except,  perhaps.  In 
degree — so  fiar  as  it  bears  upon  the  Individual 
punished,  than  Is  tbe  pecuniary  loss  imposed 
for  any  other  wrong.  The  sum  of  money  re- 
covered may  go  to  an  Individual,  as  compen- 
sation for  an  Injury,  or  It  may  go  to  the 
state,  as  a  penalty  for  a  public  offense;  but 
the  result  is  the  same  to  the  defendant — the 
loss  of  property  to  the  extent  of  the  penalty. 
If  a  preponderance  of  evidence  is  enough  to 
establish  the  wrong  In  one  case.  It  ought  to 
be  sufficient  to  prove  the  offense  In  the  otha. 
There  would  appear  to  be  no  more  x«ason 
why  a  defendant  in.  an  action  to  recoTer  a 
statutory  penalty  staonld  be  entitled  to  tbe 
privileges  of  one  accused  of  crime  than  would 
be  the  defendant  In  an  actlim  for  damages 
for  a  negligent  klUing,  because  ttie  negligaioe 
amounted  to  manslaughter.  That  the  ae- 
tloa  for  a  statutory  paulty  to  dvil  in  na- 
ture has  the  support  of  a  lai^  majority  ot 
tbe  cases  in  which  the  question  has  beoi 
squarely  presmted." 

TUrd.  Having  now  detennlnsd  that  tUs 
proceeding  while  derigned  to  puntoh  an  of- 
fens4  has  for  Its  object  a  mere  money  recov- 
ery, and  to  governed  by  ttie  rules  of  proce- 
dure affecting  rivll  cases,  we  now  reach  the 
Inqniiy  wheth^  or  not  the  efCect  of  the 
statute  to  to  twice  put  tbe  defendant  in  Jeop- 
ardy of  life  and  liberty  for  the  same  offrasa 

[2]  At  tbe  threshold  of  this  Inquiry,  we 
are  met  with  the  objection  that  the  defend- 
ant to  not  in  position  to  plead  fonner  Jetv- 
ardy,  because  It  does  not  aroenr  ttiat  he  has 
ever  been  prosecuted  criminally,  and  that 
therefbre  there  has  been  no  previous  jeopardy 
to  plead.  In  snniort  of  thto  position  our 
attention  to  called  to  the  case  ct  EDierlin- 
Oarpenter  Ooi  t.  Minnesota,  218  IT.  8.  K,  80 
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Sot).  Ot  663k  54  L.  Ed.  930,  wbere  It  Is  said: 
"iEepIyliiff  to  tbe  CQntrakttoa  that  to  anstaln 
tills  action  would  subject  plalntUfs  In  error 
to  tbe  Jeopardy  of  a  second  pmdsbment,  tbe 
court  said  tbat  plalnUffs  in  error  vere  'prob- 
ably a  little  premature  in  rating  tbe  point' 
And  further  said,  'It  migbt  come  wltb  some 
force  If  presented  In  a  criminal  prosecution 
after  recovery  in  a  dvU  actl(nL*  In  tbis  we 
concor.  In  other  words,  plaintiffs  in  error 
cannot  base  a  d^ense  upon  an  anticipation 
of  wbat  may  never  occur.  To  permit  tbis 
would  dlBcbarge  tbem  from  all  liability,  for 
tbe  defense,  if  good  at  all,  would  be  good 
against  wbatever  action  mU^bt  be  brought 
Necesaartly  there  must  be  a  first  Jeopardy  be- 
fore there  can  be  a  second,  and  only  when  a 
second  is  sought  is  the  constltutiooal  immuni- 
ty from  double  punishment  threatened  to  be 
tak^  away.  An  occasion  for  the  defense  of 
double  Jeopardy  may  occur  if  tbe  state  of 
Miunesota  should  proceed  criminally  against 
plaintiffs  in  error.  We  do  not  mean  to  say, 
however,  that  It  will  be  Justified.  We  do  not 
mean  to  say  that  the  state  law  subjects  an 
offender  against  its  provisions  to  a  double 
Jeopardy."  This  argument  however,  does 
not  impress  us  as  conclusive,  and,  as  It  was 
not  the  deciding  point  in  that  case,  we  do 
not  believe  it  is  the  expression  of  the  ma- 
tured opinion  of  that  court  It  will  be  re- 
membered that  this  is  a  suit  to  recover  a 
statutory  penalty.  The  penalty  is  prescribed 
by  the  statute  and  can  be  recovered  only  by 
virtue  of  the  statute.  If  the  statute  Is  in- 
valid, then  no  penalty  can  be  recovered.  If 
the  statute  is  valid,  then  the  penalty  can  be 
recovered,  and  the  fine  and  imprisonment  not 
only  can,  but  must  be  imposed.  So  that  the 
question  is  not  whether  there  has  be^  an 
actual  former  Jeopardy,  but  whether  there 
is  a  valid  statute  upon  which  this  acti(Hi  can 
be  maintained.  If  the  statute  is  in  conflict 
with  tbe  Constitution,  It  Is  Invalid.  It  does 
not  exist  It  is  as  If  it  were  not  and  there- 
fore no  action  can  be  maintained  under  it 
While,  If  it  Is  valid,  both  actions  must  be 
maintained.  The  failure  of  tbe  public  offi- 
ce to  discharge-  a  duty  which  the  statute 
imposes  upon  them  cannot  Improve  the 
statute— cannot  give  life  to  that  which  Is 
dead.  The  statute  must,  of  course,  be  tested 
by  its  own  requirements,  and  not  by  what 
public  officials  have  done  in  tbe  past  Board 
of  Elducation  v.  Aldredge,  13  Okl.  205,  73 
Pac.  1104 ;  Fisher  v.  McGirr,  1  Gray  (Mass.) 
1,^  Am.  Dec.  SSI;  Henderson  v.  Atlantic 
City,  64  N.  J.  Eq.  583,  54  Atl.  533;  State 
-V.  Stark  County,  14  N.  D.  369,  103  N.  W.  913 ; 
Dexter  v.  Boston,  176  Mass.  247,  67  N.  EL 
379,  79  Am.  St  Rep.  306. 
•■•  (3)  We  ttaerefore  proceed  to  an  examina- 
tion of  the  statute,  td  ascertain  whether  it 
is  in  conflict  with  the  former  jeopardy  provi- 
sion of  our  Constitution.  The  particular  lan- 
guage which  is  rellM  upon  as  destroying  the 
*'ntatate  reads  as  follows:  "Nor  shall  any  per- 


son be  twice  put  in  Jeopardy  of  life  and 
UbertT'  for  tbe  same  offense." 

When  our  Constitution  was  adopted,  sim- 
ilar provisions  had  been  in  the  Gonatitntions 
of  tbe  United  States  and  of  tbe  other  states 
for  many  generations,  and  various  phrases  are 
used  to  express  the  same  idea.  The  Consti- 
tution of  the  United  States  provides:  "Nor 
shall  any  person  be  subject  for  tbe  same  of- 
fense to  be  twice  put  In  Jecqiardy  of  life  ct 
limb."  Fifth  Amoidment  Other  GonstitOr 
tlons  using  tbe  expression,  "life  or  limb,"  are 
Alabama  (the  same  language  being  found  in 
its  Constitutions  of  1819,  art  1,  S  13 ;  1865, 
art  1,  S  10;  1868,  art  1,  S  U ;  1875,  art  1.  { 
10 ;  and  1901,  art  1,  8  10) ;  Delaware  (ar- 
ticle 1.  S  8.  Const  1792,  the  same  language 
being  in  ita  Constitutions  of  1831  and  1897); 
Kentucky  (Constitutions  1792,  art  12,  (12; 
1799.  art  10,  I  12;  1850,  art.  13.  S  14; 
and  1890,  S  12);  Maine  (Dec.  of  Rights,  {  8, 
Const  1819);  Pennsylvania  (article  1.  S  10, 
(?onst  1873,  and  same  in  Consts.  1838  and 
1790,  art  9,  S  10) ;  Tennessee  (article  1.  f  10, 
Const  1870.  same  In  Consts.  1834  and  1796). 
The  following  states  use  the  expression,  "life 
or  liberty":  Georgia  (article  1,  I  8,  Const 
1877,  and  same  in  Consts.  1868  and  1865, 
art  1.  I  9) ;  South  Carolina  (article  1,  S  17, 
Const  1895).  The  following  states  use  the 
expression,  "twice  put  In  Jeopardy  for  the 
same  offense":  California  (article  1.  8  13, 
Const  1879,  and  same  in  Const  1849,  art 
1,  §  8);  Colorado  (article  2,  {  18,  Const 
1876);  Idaho  (article  1,  g  13,  Const  1889); 
Indiana  (article  1,  S  14,  Const  1851,  and  same 
in  Const  1816,  art  1,  f  13) ;  Montana  (article 
3,  S  18,  Const  1889);  Nevada  (article  1,  I 
8,  Const  1864);  North  Dakota  (article  1,  S 
IS,  Const  1889):  Ohio  (article  1,  i  10,  Const 
1861,  same  in  Const  1^  art  S.  {  11);  Ore- 
gon (article  1,  I  12.  Const  1857);  South  Da- 
kota (article  6.  8  9,  Const.  1889) ;  Utah  (arti- 
cle 1,  8  12,  Coost  1895);  Virginia  (article  1, 
8  8,  CV>nst  1902);  Washington  particle  1,  8  9. 
Const.  1889);  Wyoming  (article  1, 1 11,  Const 
1889). 

Michigan  (article  1,  8  12.  Const  1835),  Min- 
nesota (article  1,  8  7,  Const  1857),  and  Wis- 
cousin  (article  1,  8  8,  Gonat  1848)  use  the  ex- 
pression, "twice  in  Jeopardy  of  punishment 
New  Hampshire,  in  its  Constitutions  of  1784 
(article  1,  6  16),  1892  (part  1.  art  16),  and 
1902,  uses  the  expression,  "tried  after  an  ac- 
quittal for  tbe  same  crime  or  offense,"  and 
New  Jersey  tias  substantially  tbe  same  pro- 
vision (article  1,  8  10,  Const  1844).  Arkan- 
sas  first  used  the  expression,  "life  or  limb," 
and  changed  to,  "Ufe  or  liberty."  In  1868  (ar- 
ticle 1,  8  9;  Const  1864,  art  2,  8  12;  Const 
1874,  art.  2,  8  8);  Illinois  in  ISIS,  used  the 
term,  "life  or  limb"  (article  8,  8  H).  and  In 
1870  changed  to,  "Jeopardy  for  the  same  of- 
fense" (article  2,  §  10.  Const  1870).  Iowa's 
provision  Is  snbstantlally  the  same  as  that 
of  New  nnmpshire  (articloi  1,  {  12.  Consts. 
1857  and  1846).  In  1S55  Kansas  used  the  es- 
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pression,  "Jeopardy  for  the  same  offense" 

(article  1,  S  10,  Const  1856).  In  1867  it 
changed  to,  "jeopardy  of  life,  limb  or  liber- 
ty" (section  10,  Bill  of  Bights.  Const.  1857). 
While  In  1859  It  returned  to  the  expression, 
"Je<^rdy  for  the  same  offense"  (artlde  1, 
i  10,  Const  1869).  In  1868  Loalsiana  had 
the  expression,  "for  the  same  offense"  (ar- 
ticle 6.  tit  1,  Const  18C8).  While  in  1879 
It  changed  to  "Jeopardy  of  life  or  liberty  for 
the  same  offense,"  and  this  was  followed  in 
1879  (article  0,  BlU  of  Rights).  In  1817,  In 
Misslaslppl,  the  expression,  "life  or  limb," 
was  used  (article  1,  S  13,  Const.  1817),  while 
in  1868  It  was  changed  to,  "Jeopardy  for  the 
same  offense"  (article  1,  S  5),  and  this  was 
followed  In  1890  (article  3,  8  22).  In  1820 
Missouri  used  the  term,  "life  or  Umb"  (arti- 
cle 13,  S  10),  while  It  changed  to,  "life  or 
Uberty,"  iu  1865  (article  1,  8  10).  a°d  followed 
this  in  1875  (arUcle  2,  8  23).  Nebraska  start- 
ed, in  1866,  with  the  expression,  "jeopardy 
of  punishment"  (article  1,  fi  8),  and  change'd 
it  in  1875  to,  "twice  put  In  jeopardy  for  the 
same  offense"  (article  1,  8  12).  In  1821  New 
York  used  the  term,  "life  or  limb"  (article 
7,  8  7),  and  changed  in  1846  to,  "jeopardy  for 
the  same  offense"  (article  1,  8  6),  which  It 
followed  in  1894  (article  1,  8  6).  In  1842 
Rhode  Island  used  the  term,  "after  an  ac- 
quittal, be  tried  for  the  same  offense"  (arti- 
cle 1,  8  7),  while  in  1868  it  changed  it  to, 
"jeopardy  of  his  life  or  Uberty"  (article  1, 
8  18).  In  1836  Texas  used  the  term,  "Jeop- 
ardy of  life  or  limbs''  (section  9,  Bill  of 
Bights),  which  It  subsequently  changed  to, 
"jeopardy  of  life  or  liberty"  (article  1,  8  14, 
Const  1876).  West  Virginia  started  *lth, 
"Jeopardy  for  the  same  offense"  (article  2, 
I  2,  Const  1861),  which  It  subsequently 
changed  to,  "jeopardy  of  life  or  liberty  for 
the  same  offense"  (article  3,  8  5,  Const  1872). 
Connecticut  does  not  seem  to  have  any  con- 
stitutional expre^lon  on  the  subject  al- 
though it  Is  treated  in  that  state  as  a  fuud- 
amental  principle  of  the  common  law  tliat 
no  person  shall  be  subject  for  the  same*  of* 
fense  to  be  twice  put  In  Jeopardy.  State  v. 
Lee,  65  Conn.  265,  30  Atl.  1110,  27  R.  A. 
498.  48  Am.  St  Rep.  202. 

These  various  constitutional  provisions  ap- 
parently are  treated  by  the  courts  as  mean- 
ing the  same  thing;  the  difference  In  phra- 
seology not  being  discussed  In  the  cases 
which  we  have  examined.  Indeed,  it  is  as- 
sumed by  the  Supreme  Court  of  the  United 
States,  In  the  case  of  Trono  v.  United  States, 
199  U.  S.  521,  26  Sup.  Ct  121,  50  I*  Ed.  292, 
4  Ann.  C^s.  773,  that  the  term,  "life  or  limb," 
in  the  Constitution  of  the  United  States,  has 
the  same  meaning  as,  "no  person  for  the 
same  offense  shall  be  twice  put  In  jeopardy 
of  punishment"  in  the  Act  of  July  1,  1902, 
C  1369,  32  StAt.  691,  providing  for  the  rights 
of  persons  accused  of  crime  In  the  Philippine 
Islands,  and,  "jeopardy  for  the  same  of- 
fense/' in  the  New  York  Constitution.  Dis- 


senting opinions  were  filed  In  this  case  by. 
Mr.  Justice  Harlan  and  Ur.  Justice  McKen- 
na,  and  in  neither  of  them  is  a  dlsUnctioo 
drawn  between  the  phrases.  The  case  of 
Kepner  v.  United  States.  19S  U.  S.  100,  24 
Sup.  Gt  797,  49  L.  Eld.  114,  1  Ann.  Cas.  656, 
in  which  dissenting  opinions  were  filed  by 
Hr.  Justice  Holmes  and  by  Mr.  Justice 
Brown  further  emphasise  the  fact  that  that 
court  treats  as  identical  these  various  con- 
stitutional phrases.  We  therefore  conclude 
that  no  particular  significance  la  to  be  given 
to  the  term,  "life  or  UlMrty,"  in  our  Consti- 
tution, bat  that  It  has  substantially  the  same 
meaning  as  the  various  other  forms  of  ex- 
pre:'Eion  which  are  contained  in  other  Con- 
stitutions and  bills  of  rights. 

In  the  early  English  law,  it  was  a  very 
usual  form  of  punishment  to  take  the  Umb  of 
a  defendant  and  it  Is  doubtless  this  fact  that 
caused  the  early  expression,  "life  or  limb." 
Sir  James  Fitzjames  Stephen,  In  speaking  of 
early  English  punishments,  says  (History  of 
the  Criminal  Law  of  England,  vol.  1,  pp.  58, 
59):  "The  punishment  upon  a  second  con- 
viction for  nearly  every  offense  was  death 
or  mutilation.  In  Ethelred's  laws  it  Is  said 
of  the  accused  when  ultimately  convicted, 
'Let  him  be  smitten  so  that  his  neck  break.' 
The  laws  of  Cnut  lay  down  the  principles  on 
which  punishment  should  be  administered, 
and  also  regulate  the  practice  of  the  court 
The  principle  Is  thus  stated:  'Though  any 
one  sin,  and  deeply  foredo  himself,  let  the 
correction  be  regulated  so  that  It  be  becom- 
ing before  Ood  and  tolerable  before  the 
world.  And  let  him  who  has  power  of  Judg- 
ment very  earnestly  hear  In  mind  what  he 
himself  desires  when  he  thus  says,  "et  dlmlt- 
te  oobis  debita  nostra  sicut  et  nos  dlmlttl- 
mus."  And  we  command  that  Christian  men 
be  not  on  any  account  for  altogether  too  lit- 
tle condemned  to  death;  but  rather  let  the 
gentle  punishments  be  decreed  for  the  benefit 
of  the  people;  and  let  not  be  destroyed  for 
little  God's  handiwork,  and  his  own  purchase 
which  he  dearly  bought'  The  practice  of 
the  courts  is  regulated  by  the  following 
enactment:  'That  his  hands  be  cut  off,  or 
his  feet  or  both,  according  as  the  deed  may 
be.  And  If  he  have  wrought  yet  greater 
wrong,  then  let  his  eyes  be  put  out  and  his 
nose,  and  his  ears,  and  his  upper  lip  be  cut 
off,  or  let  him  be  scalped ;  whichever  of  these 
those  shall  counsel  whose  duty  it  Is  to  coun- 
sel thereupon  so  that  puutsliment  he  inflict- 
ed, and  also  the  soul  be  preserved.'  "  In  vol- 
ume 2  of  Pollock  &  Maltland's  History  of 
English  Law,  pp.  452,  453,  It  Is  said:  "When 
punishiuent  came  it  was  severe.  We  read  of 
death  inflicted  by  hanging,  beheading,  burn- 
ing, drowning,  stoning,  precipitation  from 
rocks;  we  read  of  loss  of  ears,  nose,  upper 
Up,  hands  and  feet;  we  read  of  castration 
and  flogging  and  sale  into  slavery;  but  the 
most  gruesome  and  disgraceful  of  these  tor- 
ments were  reserved  for  slaves.  Germanic 
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law  ts  fond  of  'cbaracteriBtic*  pnnLshments ; 
ItUkes  totake  tlie  tongne  of  the  fiilse  accnser 
and  tbe  perjurer's  right  hand.  It  Is  hnmor- 
0Q8;  It  knows  the  use  of  tar  and  feathers. 
But  the  worst  cruelties  belong  to  the  DoUter 
time."  Ab  the  methods  of  punishment  grew 
less  cruel  with  the  development  of  drlllza- 
tlou,  the  deprivation  of  limb  was  abandoned; 
but  the  phrase  continued  to  live,  with  its 
meaaiug  modified  according  to  the  refine- 
ments of  civilization,  so  that,  in  broad  terms, 
the  doctrine  may  be  said  to  mean  that  no 
man  who  has  once  been  convicted  or  acquit- 
ted of  an  offense  shall  again  be  tried  or  pun- 
ished for  the  same  offense,  and  tbe  question 
for  our  consideration  Is  whether  our  statute 
which  provides  a  penalty  to  be  recovered  In 
an  action  by  the  state,  and  fine  and  Impris- 
onment to  be  recovered  In  a  criminal  prose- 
cution, can  both  be  administered  without  vio- 
lating this  fundameutal  doctrine. 

[4]  It  Is  impossible  to  trace  the  doctrine 
to  any  distinct  origin.  It  seems  to  have  been 
always  embedded  In  the  common  law  of 
England,  as  well  as  in  the  Roman  law,  and 
doubtless  In  every  other  system  of  jurispru- 
dence, and.  Instead  of  having  a  specific  ori- 
gin, it  simply  always  existed.  It  seems  to 
us  to  occupy  a  similar  position  ih  the  crimi- 
nal law  to  that  covered  by  the  doctrine  of 
res  Judicata  In  tbe  civil  law,  the  one  rest- 
ing on  the  maxim,  "Nemo  debet  bis  vexarl 
pro  una  et  eadem  causa"  (Broom's  Legal 
Maxims  [8th  Ed.]  p.  327),  and  the  other 
resting  upon  the  maxim  "Nemo  debet  bis 
puniri  pro  uno  delicto"  (Broom's  Legal  Max- 
ims [Stb  E±]  p.  348). 

Bearing  in  mind  that  the  maxim  has  al- 
ways been  recognized,  we  may  throw  some 
light  upon  its  meaning  by  an  examination 
of  the  pnniehment  for  crime  which  coexisted 
with  the  maxim  from  the  earliest  days  in 
England  until  1870,  and  the  effect  of  a  con- 
viction upon  the  defendant's  property  righta 
Broadly  stated,  the  effect  of  a  conviction  for 
felony  from  the  earliest  time  In  England 
was  a  forfeiture  of  all  of  the  defendant's 
property.  The  role  Is  stated  by  Stephen 
(volume  1,  Hist,  of  the  Criminal  Law  of  Eng., 
pp.  487,  488)  as  follows:  "One  other  conse- 
quence of  treason  and  felony  remains  to  be 
noticed.  This  Is  corruption  of  blood  and 
forfeiture  of  property.  The  effect  of  cor- 
ruption of  blood  was  that  descent  could  not 
be  traced  through  a  person  whose  blood  was 
corrupted.  Also  his  real  property  escheated 
to  the  lord  of  the  fee  or  the  king.  Tbe  per- 
sonal property  of  a  traitor  or  felon  was  for- 
feited, not  by  his  attainder,  but  by  his  con- 
viction. These  incidents  of  treason  and  fel- 
ony have  their  source  In  tbe  feudal  theory 
that  property,  especially  landed  property, 
was  held  of  a  superior  lord  upon  the  condi- 
tion of  discharging  duties  attaching  to  it, 
and  was  forfeited  by  the  breach  of  those 
conditions.  They  have  no  history  at  all,  but 
prevailed  from  the  earliest  time  till  the  year 


1870.  when  they  were  sbo^ed  by  83  A;  84 
Ylc.  &  23,  I  1,  except  in  the  case  *of  Corfel- 
ture  consequent  upon  outlawry.* " 

The  theory  of  the  law  was  that  all  land 
Is  held  ot  some  lord;  that  If  the  tenant  died 
without  heirs  the  lord  should  have  back 
again  that  wtalch  he  gave  to  the  tenant;  that 
when  tbe  tenant  committed  certain  claases  of 
crime,  which  gradually  became  known  as 
felonlei^  hla  blood  was  corrupted,  the  twnd  be- 
tween him  and  his.  lord  Was  broken,  he  forfait- 
ed the  property,  and,  his  blood  being  cormpt, 
his  heirs  could  not  take  through  It,  and  the 
doctrine  of  corruption  of  blood  continued  In 
England  until  the  Inheritance  Act  of  1834. 
which  modified  It,  and  It  was  abolished  In 
1870.  3  Holdsworth,  History  of  BdgUsb 
Law,  pp.  01-04;  2  Pollock  &  Maitland's  His- 
tory of  English  Law,  p.  466,  together  with 
the  general  discussion  of  tbe  subject  com- 
mencing at  page  448.  We  do  not  know  just 
wjien  this  practice  originated,  but  it  Is  ap- 
parent from  chapter  32  of  Magna  Charta  that 
it  was  well  established  In  the  law  prior  to 
that  time,  and  the  only  effect  of  Magna 
Charta  upon  the  forf^ture  was  to  regulatt 
the  division  of  the  real  estate  as  between  tbe 
king  and  the  feudal  lord;  that  chapter  pro- 
viding: "We  will  not  retain  beyond  one 
year  and  one  day  the  lands  of  those  who 
have  been  convicted  of  felony,  and  the  lands 
shall  thereafter  be  handed  over  to  the  lords 
of  the  fiefs."  An  excellent  historical  treat- 
ment Is  contained  In  Mcltechnie's  Magus 
Charta  dlscoBstng  this  chapter,  at  pages  304- 
401.  There  Is  no  reference  in  Magna  Charta 
to  the  subject  of  former  jeopardy. 

We  have  therefore  two  principles  of  law 
standing  side  by  side  in  the  history  of  Eng- 
lish jurisprudence,  by  one  of  which  a  person 
accused  of  crime  Is  entitled  to  the  plea  of 
former  jeopardy,  or,  as  it  was  more  usually 
expressed  In  England,  "autrefois  acquit,"  or 
"autrefois  convict,"  and  the  otb^  that  the 
convicted  defendant  forfeited  his  entire  es- 
tate, both  real  and  personal,  because  of  the 
convlctiou.  As  our  doctrine  Is  the  doctrine 
of  the  common  law,  It  Is  significant,  in  con- 
sidering the  question  before  us,  that  the  pun- 
ishment for  the  crime  in  the  English  law 
was  always  accompanied  by  the  destruction 
of  the  defendant's  real  estate  and  all  his  prop- 
erty, and  its  forfeiture  to  the  crown,  or  the 
feudal  lord,  and  this  is  a  very  persuasive 
argument  that  the  doctrine  of  former  jeop- 
ardy has  never  had  any  relation  whatever  to 
the  protection  of  a  man's  property.  This 
position  Is  rendered  even  stronger  by  tbe 
fact  that  corruption  of  blood  and  forfeiture 
of  estate  were  abolished  by  constitutional 
provisions  (article  2,  {  15,  of  Oklahoma  Con- 
stitution, and  similar  provisions  In  the  Coo- 
stltations  of  other  states),  am]  it  has  never 
been  thought  that  the  former  jeopardy  provl- 
^<m  had  the  effect  of  abolishing  these  Ind' 
dents  of  conviction  for  felony. 

Historically^  tbevefore,  and  <hi  ^rlnclple^  It 
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wovld  seen  that  this  doctrine  has  no  rela- 
tion t»  a  deiwlntlon  of  imweity,  but  only  to 
aodL  a  erimlnal  punlsbment  as  might  resalt 
In  Ote  denolTstlon  of  Ufe  or  lUierty.  In  otfa^ 
er  woidSt  pne  Is  not  placed  In  "jeopardy" 
a  OToeeedittg -afleotins  only  property  ilgbts. 
Indeed,  It  aecms  that  at  eonunon  law,  to  en- 
force the  forfeiture  and  recover  the  property, 
a  aecend  action  nalsht  be  neeeasary.  -Sir 
Matthew  Hale,  In  his  Pleas  of  the  Grown 
(volmofi  1,  p.  242),  says:  "The  king  at  com- 
mon law  and  by  virtue  of  this  statute. was 
oitUled  to  a  right,  of  entry,  wbme  the  party 
waste  merely  by  diewWn  or  abatEfOtnt,  but 
not  to  a  ri^t  of  mtry,  where  the  poaseasor 
was  in  by  .title;  but  at  thla  day  by  vlrtde  of 
ttie  statute  of  8&  H.  6.  above  mooned  the 
Idng  Is  entitled  to  a  rtght  of  mtry  In  both 
cases,  and  tiiat  wlttioat  office^  &«<  Men  tfcere 
mutt  he  am  InffsMfloa  or  aeUfttre  to  Mno 
the  Msff  into  the  sohwl  potaeaHim;  and  If 
be  grant  It. over  before  such,  selzare,  the 
grant  must  be  veclal,  not  of  the  land  simply, 
but  oC  the.  right  to  the  land,  otherwise  nei- 
ther land  nor  the  right  of  entry  paaaetb;  It 
is  so  adjodged  in  I3owty*s  Gase^  S  Go.  Rep. 
lOb."  And  again  at  page  863:  "The  usage 
was  always  upon  a  presentment  of  homldde 
before  the.«oroner,  or  of  flight  for  the  same^ 
or  «po»  a  oonvMifln.  of  felonjf  }fs  the  petit 
Jury,  or  the  finding  of  a  flight  for  the  same, 
to  charoe  the  inquest  or  jwry  to  inquire  what 
goods  and  chattels  be  hath,  and  where  they 
are,  and  thereupon  to  charge  the  VUlata  where 
such  goods  are  with  the  goods  to  be  answer* 
able  to  the  king.  Vide  S  B.  3.  Corone  293, 
&  Alibi,  Tide  statute  31  E.  8.  cap.  3.  But 
tho  the  goods  of  an  offendei:  be  not  forfeited 
till  the  -convtctton  or  flight  found  by  inquest, 
yet  whether  they  may  be  seised,  upon  the 
offense  committed*  hath  been  controverted," 
See,  also,  hla  btetory  of  the  Freeman  Sands 
Case,  at  page  290,  from  which  it  appears 
^OBt  the  king's  attorney  preferred  an  infor* 
matlon  against  Sir  Qcorge  Sands,  to  hare  a 
CDuveyanee  of  the  laud  unto  the  king;  Sic 
George  In  that  case  holding  that  the  land  by 
a  title  which  he  claimed-  superior  to  that  of 
the  king  under  the  forfeiture.  It  would 
seem,  however,  from  the  Act  of  7  and  8  of 
George  lY.  c.  28.  f  6,  which  provides  "that 
where  any  person  shall  be  ludicted  for  trea- 
son* or  felony,  the  Jury  Impaneled  to  try  such 
person  tiiall  not  be,  chared  to  inquire  con- 
cerning his  lands,  tenements  or  goods,  nor 
whether  he  fled  for  such  treason  or  felony," 
that  the  enstom  prior  to  that  time  was  for 
the  same  jury  which  tried  the  Indictment  to 
inquire  concerning  his  real  and  personal  prop* 
erty.  In  order  that  forfeiture  might  be  ac- 
compll^o^^  4  .  Blacfcstone's  Commentaries 
(Lewis'  Ed.)  star  p.  387,  and  note  37.  The 
luferenee  from  Blackstone's  text  at  this  page 
is  that,  if  the  Jury  under  the  pld  practice 
did  not  inquire  pf  the  lands  and  chattels,  the 
forfeiture  did  not  take  place,. .as.  he . says: 
"4at  the  Ju0^  fsiy  sejjjdpm  find  the  tiS^t,  ts^ 


f  eltnre  being  lo<Acd  Qpoo,  alhoe  the  vast  In- 
crease of.  personal  pn^terty  of  late  years,  as 
too  large  a  penalty  for  an  offence  to  which 
a  man  Is  prompted  by  the  natural  love  of 
lib^ty."  It  seems,  howevw,  from  the  cues 
referred  to  by  Sir  Matthew  Hale,  supra,  and 
also  In  re  Bateman's  Trust,  IS  L.  B.  Eq.  Gas. 
360,  and  In  re  Tyson,  1  Jut.  281,  that  It  was 
CQstomary  for  suit  to.  be  brought  by  ofiBc^ 
of  the  crown  for  the  purpose  of  reaching 
property  forfaited  as  a  reeutt  of  a  eonvtetlon, 
and  subdectlng'  It  to  the  forfaltiire. 

TtOB  review  (rf  the  htetory  of  forfeitnteB. 
when  considered  In  connection  with  the  his- 
tory of  the  doctrine  of  former  Jeopardy  and 
that  th^  both  grew  up  and  oxiated  side  by 
side  for  centuries,  presents  two  persua^ve 
reasons  siqiportlng  the  act  undor  considera- 
tion. The  flfst  Is  that,  notwithstanding  the 
doctrine  of  fi»mer  Jeopardy,  tme  oentortes  a 
convict  ot  felony  forfdted  all  his  property, 
real  and  personaL  The  second  Is  that,  whw? 
ever-  It  was  necessary  to  perfect  the  forfei- 
ture, a  dvil  action  was  brought  to  reoovec 
the  property.  If  another  and  si^nrate  pro- 
ceeding could  always  be  bron^t  to  collect 
the  penal^  whl^  then  followed  as  an  inci- 
dent of.  the  coiwlctkm—and  if  this  additl<mal 
action  bore  no  relathm  to  the  doctrine  ot 
former  Jeopardy— the  defendant  complains 
that  he  la  again  In  Jeopardy  because  he  is 
hwe  given  another  chance  to  defend  his  prop- 
erty) rights. 

We  turn  now  to  an  examination  of  the 
American  cases.  There  are  hundreds  deal- 
ing with  applications  of  this  doctrine  which 
do  not  concern  ps,  and  we  thecef(W  ley  on 
one.  aide  all  of  those  cases  touching  upon 
the  question  as  to  when  Jeopardy  attaches, 
when  the  discharge  of  the  Jury  is  Jeopardy, 
when  a  new  trial  may  be  granted,  and  con< 
fine  our  attention  in  the  main  to  those  oases 
dealing  with  Jeopardy  as  affecting  the  right 
to  recover  a  penalty,  or  to  enforce  a  forfei- 
ture, and  we  must  confess  ttiat  it  Is  dlffloult 
to  reconcile  them  all,  or  to  ascertain  a, con- 
sistent principle.  In  People  r.  Stovens,  13 
Wend.  (N.  y.)  341,  it  Is  said:  "It  Is  undoubt- 
edly competent,  for  the  Legislature  to  sub- 
ject any  particular  offense  both  to  a  penalty 
and  a  criminal  prosecution;  it  la  not  pun- 
ishing the  same  offense  twice.  They  are  but 
parts  of  one  punishment;  they  both  consti- 
tute the  punishment  which  the  law  inflicts 
upon  the  offense.  That  they  ^e  enforced  In 
different  modes  of  proceeding,  and  at  differ- 
ent times,  does  not  affect  the  principle-  It 
might  as  well  be  contended  that  a  man  was 
ppnished  twice,  when  he  was  both  fined  and 
imprisoned,  which  he  may  be  In  most  misde- 
meanors." Tills  is  the  doctrine  of  the  New 
Tork  courts.  Blatchley  v.  Moser,  15  Wend. 
215;  People  v.  Snyder,  90  App.  Dlv.  422.  86 
N.  y.  Supp.  415.  This  doctrine  was  followed 
by  Judge  Blatchford,  when  Circuit  Judge  of 
the  Southern  District  of  New.york,  in  Les- 
^ynsl^'s  Case^  16  BUitcht  8^        Cas.  Ma  8»- 
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279,  where  he  quotes  the  passage  from  Peo- 
ple T.  Stevens,  supra,  with  approval.  In  that 
ease,  section  8218  of  the  Rev.  St  (U.  S.  Comp. 
St  1901,  p.  2085),  relating  to  the  internal 
revenue,  was  under  consideration.  That  sec- 
tion provides  tliat  any  person  who  commits 
the  offense  against  the  internal  revenue  there 
specified  shall  pay  a  penalty,  and  also  be  fin- 
ed and  Imprisoned ;  the  penalty  to  be  recov- 
ered in  a  suit  by  the  government  aud  the 
flue  and  Imprisonment  to  be  Inflicted  in  a, 
criminal  prosecution.  It  is  to  be  observed 
that  the  section,  for  the  purpose  under  con- 
sideration, is  substantially  identical  with  the 
Oklahoma  statute.  In  upholding  this  stat- 
ute, Judge  Blatchford,  referring  to  the  sub- 
ject of  second  JeoparSy,  at  page  17,  says: 
"But^  even  though  the  spirit  of  this  amend- 
moit  be  to  prevent  a  second  pnnlshmeut,  un- 
der Judicial  proceedings,  for  the  same  crime, 
so  far  as  the  common  law  gave  that  protec- 
tion (Ex  parte  Lange,  18  WaU.  163,  170  [21 
L.  Ed.  87^,  yet  the  relator  will  not  produce 
a  second  punishment  for  the  same  offense 
but  will  OD^  complete,  on  conviction,  the 
punlshmait  Intended  by  Congress." 

We  have  grave  doubt  about  the  soundness 
of  the  reasoning  In  the  New  York  cases,  and 
In  tiw  Leo^sky  Case.  They  sustain  similar 
statutes,  <m  the  ground  that  the  two  proceed- 
ings do  not  Inflict  two  punishments,  but  mere- 
ly complete  the  one  punlshmoit  for  the  of- 
fense If  thla  reasoning  was  sound,  then 
the  LegUdatare  might  provide  for  punlahment 
by  fine  and  punishment  by  imprisonment  for 
the  same  offense,  and  for  a  separate  prosecu- 
tion for  the  fine,  and  another  prosecution  for 
the  ImprlBonment  It  is  unquestionably  true 
that  two  punishments  may  be  Inflicted  for 
one  crime.  Both  fine  and  imprisonment  may 
b^  and"  frequently  are,  imposed.  The  histori- 
cal review  which  we  have  given  shows  that 
punishment  of  the  severest  sort  has  always 
been  administered  in  connection  with  for- 
feiture of  all  of  one's  property.  The  question 
Is  not,  therefore,  whether  two  puulshments 
may  be  Inflicted,  but  whether  the  suit  to  re- 
cover the  penalty  and  the  prosecution  of  the 
criminal  offense  conflict  with  the  former  Jeop- 
ardy provision. 

The  conclusion  Is  supported  by  better  rea- 
soning In  United  States  v.  Three  Copper 
Stills  (D.  C.)  47  Fed.  495,  construing  sec- 
tions 3281  and  3206  of  the  Rev.  Stat  (U.  S. 
Comp.  St  1901,  pp.  2127,  2136),  which  pro- 
vide for  a  criminal  punishment  and  forfeiture 
of  the  property  for  violations  of  the  Internal 
revenue  law  there  specified,  and  holding  that 
a  conviction  under  one  section  was  not  a  bar 
to  proceedings  under  other  sections  for  the 
forfeiture  of  th^  property.  At  page  499  of 
47  Fed.  Judge  Barf  says:  "The  Constitution 
of  the  United  States  (amendment  5)  declares 
tiiat  no  person  shall  'be  subject  for  the  same 
offense  to  be  twice  put  In  Jeopardy  of  life 
or  limb,'  but  this  provision  Is  not  a  limita- 
tion upon  the  kinds  of  punishment  vhldi 


may  be  Inflicted  for  an  offense.  Sence  there 
may  be  a  fine,  an  imprlsonm«it,  and  for- 
feiture for  the  same  offense,  If  the  law  so 
provides.  This  provision  of  the  Constitutitw 
does  not  In  terms  Include  such  a  proceeding 
as  this  one.  It  was  intended  by  a  constitu- 
tional provision  to  embody  the  common-law 
rule,  but  that  rule  did  not  embrace  iwooeed- 
ings  In  rem,  such  as  this  one,  when  the  thing 
was  forfeited  because  of  Its  status,  nse^  or 
location.  The  Palmyra,  12  Wheat  12  [6  U 
Ed.  531] ;  State  v.  Barrels  of  liqnoi;  47  N. 
H.  374 ;  Sanders  t.  State,  2  Iowa.  230 ;  Wap. 
Proc  In  Bern.  H  24,  25;  State  v.  loneaa,  fiS 
Me.  086.  There  la  no  case  known  to  me 
which  deddea  that  this  constitutional  provi- 
sion Includes  a  proceeding  in  rem.  which  Is 
a  ciTU  action,  within  its  inhibition."  In 
United  States  t.  Olsen  (IX  G.)  07  Fed.  079. 
the  owner  of  a  vessd  was  indicted  ft>r  ^d- 
ing  and  abetting  the  act  (tf  the  master  bi 
bringing  Chinese  laborers  into  the  United 
States  in  violation  of  statute.  He  lAeaded 
in  bar  a  Judgmoit  of  forfeiture  against  his 
vessel  on  aecouqt  of  the  act  of  the  master, 
and  this  plea  was  held  bad.  The  third  par^ 
agraph  of  the  eyllabus  Is  aa  follomt:  **A 
Jud^oit  of  forfeiture  entered  against  a 
vessel  under  Act  of  July  6. 1884,  c.  320,  | 
23  Stat  117  [U.  8.  Comp^  St  1901,  p;  130D], 
for  an  act  of  the  master  in  briiu;ing  C^ilnese 
laborers  from  a  foreign  port  and  landing 
them  in  the  United  States,  in  violation  of 
section  2.  of  the  act,  cannot  be  pleaded  by 
the  owner  of  the  vessel  in  bar  to  an  indict- 
ment for  aiding  and  abetting  the  act  of  the 
master,  as  forbidden  in  section  ,11  of  the  act 
United  States  v.  McKee,  4  DiU.  128  [Fed. 
Cas.  No.  15,«881,  Coffey  v.  U.  S.,  6  Sup.  Ct 
437,  116  U.  S.  436  [29  U  Ed.  684],  and  United 
States  V.  One  Dlstlliery  [D.  C]  43  Fed.  848. 
distinguished."  In  Sanders  v.  State,  2  Iowa, 
230  (Cole's  Edition),  the  statute  making  it  a 
criminal  offense  to  keep  liquors  In  the  state, 
and  forfeiting  such  liquors,  was  sustained, 
and  it  was  held  that  the  defendant's  convic- 
tion for  keeping  liquors  was  not  a  bar  to  a 
proceeding  to  forf^t ;  also,  that  if  the  crim- 
inal puulshment  and  the  forfeiture  could  be 
administered  In  one  proceeding,  there  was 
no  reason  why  two  proceedings  should  not  be 
pursued.  Commonwealth  v.  Prall,  146  Ky. 
109,  142  S.  W.  202;  Jones  v.  State,  15  Ark 
261;  State  V.  Czamlkow,  20  AikJ  160;  State 
V.  Spear,  6  Mo.  644. 

As  a  penalty  for  cutting  timber  on  the 
public  lands  of  a  state,  In  addition  to  crim- 
inal punishment  punitive  damages,  such  as 
double  or  treble  the  value  of  the  timber  cnt 
may  be  Imposed,  without  Infringing  the-  tbr- 
mer  Jeopardy  provision.  State  v.  Shevlln- 
Carpenter  Co.,  99  Minn.  158,  108  N.  W.  935, 
9  Ann.  Cas.  634 ;  Id.,  102  Minn.  470, 113  N.  W. 
634,  114  N.  W.  738 ;  Id.,  218  U.  S.  57,  30  Sap. 
Ct  693,  54  Tj.  Ed.  930.  A  municipal  corporation 
having  authority  to  fix  fire  limits  may  provld*" 
for  the  summary  abatement  «t  •  buUdlngs 
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naeted  contrary  to  Its  otOiiunce,  and  may 
also  make  sncli  erection  a  criminal  offense. 
Hi^  T.  Mason,  14S  MiclL  812, 108  N.  W.  707, 
IIU  B.  A.  (N.  S.)  663,  and  note*  0  Ann.  Cas. 
291.  An  acquittal  upon  a  criminal  charge  for 
Tiolatlng  the  liquor  law  is  not  a  bar  to  a 
dvU  acti(m  brought  against  the  defendant  by 
the  state  to  enjoin  the  maintenance  cf  a 
place  where  intoxicatlug  liquors  are  nnlaw- 
folly  sold.  State  t.  Roach,  88  Kan.  606,  112 
Pac  160,  81  L  R.  A.  (N.  S.)  670,  note.  21 
Ann.  Cas.  1182.  Some  of  the  courts  hold 
that  punitive  damages  will  not  be  allowed 
at  the  suit  of  an  individual  tor  an  act  which 
la  Bkewlae  a  criminal  offense.  Koemer  t. 
Oberly,  66  Ind.  284,  26  Am.  Rep.  34;  Austin 
T.  Wll8<m,  4  Cush.  (Mass.)  278.  60  Am.  Dec 
766;  Fay  t.  Parker.  53  N.  H.  342,  16  Am. 
Bep.  270.  But  the  weight  of  authority.  It 
is  conceded,  is  to  the  contrary.  2  Sutherland 
on  Damages  {3cl  Ed.)  1  402 ;  Brown  t.  Swloe- 
ford,  44  Wis.  282,  28  Am.  Rep.  682 ;  Hauser 
T.  Griffith,  102  Iowa.  215.  71  N.  W.  223. 

The  cases  of  United  States  t.  McEee,  4 
DllL  128.  Fed.  Cas.  No.  15,688:  United  States 
T.  One  Distillery  (D.  C.)  43  Fed.  846;  Coffey 
T.  United  States.  116  U.  S.  436,  6  Sup.  Ct 
437,  29  Ed.  684;  United  States  t.  Chouteau. 
102  U.  S.  603,  26  L.  Bd.  246;  and  United 
States  T.  Uirld,  102  U.  8.  612.  26  L.  Ed. 
249,  note — would  seem  to  reach  a  different 
conclusion.  In  the  McKee  Case,  4  Dill.  128. 
Fed.  Cas.  No.  1S,688,  Justice  Miller  and  Judge 
Dillon  held  that  in  a  salt  to  recover  the  pen- 
alty, under  section  3296  of  the  Rev.  Stat 
{U.  S.  Comp.  St  1901,  p.  2136),  a  plea  oC  former 
conviction  and  pardon  by  the  President  was 
a  bar,  on  the  ground  that  "oar  laws  forbid 
that  he  or  any  one  else  shall  be  twice  pun- 
ished for  the  same  crime  or  misdemeanor," 
and  in  United  States  v.  One  Distillery  (D.  C.) 
43  Fed.  846,  It  was  held  that  a  corporation, 
when  sued  for  a  forfeiture  of  property,  might 
interpose  as  a  defense  the  couvlctlon  of  one 
of  Its  ofAcers  on  a  crimloal  charge  for  the 
same  offense  growing  out  of  a  violation  of 
the  internal  revenue  laws.  This  case  was 
taken  to  the  Supreme  Court  of  the  United 
States  and  is  reported  under  the  same  name, 
in  174  U.  S.  149,  19  Sup.  Ot  624,  43  L.  Ed. 
920,  where  the  court  affirmed  the  decision 
upon  a  technical  ground  of  pleading,  intimat- 
ing that  the  ground  of  the  decision  in  the 
lower  court  might  be  erroneous,  saying: 
"But  if.  Independently  of  the  particular  ques- 
tion raised  by  the  amended  and  supplement- 
al answer,  the  judgment  of  the  District  Court 
dismissing  the  information  was  right  upon 
any  ground  disclosed  upon  the  record,  the 
Judgment  of  the  Circuit  Court  affirming  the 
judgment  of  the  District  Court  should  not  be 
held  to  have  been  erroneous."  In  the  Coffey 
Case,  116  U.  8.  486.  6  Sup.  Ct.  437,  29  U  Ed. 
684,  it  was  held  that  the  government  could 
not  recover  the  penalty  prescribed  by  the 
internal  revenue  statutes,  where  It  liad  prevl- 
onsly  prosecuted  the  defendant  for  the  crim- 
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Inal  offense,  and  he  had  been  acquitted.  In 

that  case  the  statutes  Imposed  penalty,  fine, 
and  iminrlsonment,  just  as  our  statute  here 
does,  and  a  proceeding  wkb  Instituted  by 
the  government  to  forfeit  the  brandy,  ma- 
diinery,  and  stills  involved,  and  was  there- 
fore a  proceeding  affecting'  only  property 
rights.  Coffey's  d^ense  was  that  he  had 
been  prosecuted  criminally  and  acquitted,  and 
this  defense  was  held  good.  In  the  oiilnion 
It  is  said :  "The  proceedings  to  enforce  tba 
forfeiture  against  the  rea  named  must  be  a 
proceedli^  in  rem  and  a  dvil  action,  while 
that  to  enforce  the  flue  and  imprisonment 
must  be  a  criminal  proceeding  as  was  held 
by  this  court  in  Hie  Palmyra,  12  Wheat  1, 
14  f6  I*  Ed.  581].  Tet  where  an  issue  raised, 
as  to  the  existence  of  the  act  or  fact  de- 
nounced has  been  tried  in  a  criminal  pro- 
ceeding instituted  by  the  United  States,  and 
a  judgment  of  acquittal  has  been  rendered 
In  favor  of  a  lurtlcalar  peraon,  that  Judg- 
ment is  conclusive  in  faror  of  such  person 
on  the  subsequent  trial  of  a  suit  in  rem  by 
the  United  States,  where,  as  against  him, 
the  existence  of  the  same  act  or  fact  Is  the 
matter  in  issue  as  a  cause  fof  the  forfeiture 
of  the  property  prosecuted  in  snch  suit  In 
rem.  It  Is  urged  as  a  reason  for  not  allowing 
such  effect  to  the  Judgment  that  the  acquit- 
tal In  the  criminal  case  may  have  taken  place 
because  of  the  rule  requiring  guilt  to  be  prov- 
ed beyond  a  reasonable  doubt,  and  that,  on 
the  same  evidence,  on  the  question  of  pre- 
ponderance of  proof,  there  might  be  a  ver- 
dict for  the  United  States  In  the  suit  lu  rem. 
Nevertheless,  the  fact  or  act  has  been  put  in 
Issue  and  determined  against  the  United 
States ;  and  all  that  Is  imposed  by  the  stat- 
ute, as  a  consequence  of  guilt,  is  a  punish- 
ment therefor.  There  could  be  no  new  trial 
of  the  criminal  prosecution  after  the  acquit- 
tal in  it;  and  a  subsequent  trial  of  tbe  civil 
suit  amounts  to  substantially  the  same  thing, 
with  a  difference  only  In  the  consequences 
following  a  judgment  adverse  to  the  claim- 
ant" The  Chouteau  Case,  102  U.  S.  603,  26 
L.  Ed.  246,  was  an  action  against  the  prin- 
cipal and  sureties  on  the  bond  of  a  distiller, 
to  recover  penalties  Imposed  by  statute.  The 
defense  was  that  the  distiller  had  been  in- 
dicted and  that  the  indictment  had  been 
compromised  and  settled  by  the  payment  of 
a  fine.  The  court  held  that  this  was  a  good 
defense,  on  the  ground  that  the  sureties  on 
the  bond  shall  not  be  subjected  to  the  penal- 
ties connected  with  the  offense,  after  the 
principal  has  effected  a  full  and  complete 
compromise  with  the  government,  under  the 
sanction  of  an  act  of  Congress,  of  prosecu- 
tions based  upon  tbe  same  offense  and  de- 
signed to  secure  the  same  penalty.  The 
Ulrld  Case,  102  U.  S.  612,  26  L.  Ed.  240.  notp, 
was  the  same  as  the  Chouteau  Case,  except 
that  the  defense  was  not  a  compromise,  but 
tbat  tbe  defendant  had  pleaded  guilty  and 
had  been  fined  and  Imprisoned.  It  was-  held 
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that  tiilB  Terdlct  preTented  lecoreET  of  Ow 
penaltlea  on  the  bond. 

It  will  be  observed  that  in  the  Coffey-  Oase 
the  verdict  was  "not  guilty."  In  the  Chon- 
tean  Case  the  verdict  was  a  compromise, 
while  In  the  Ulrld  Case  the  verdict  was 
"gnlltr,"  and  that  the  court  held  lo  each 
case  that  the  verdict  barred  the  prosecution 
of  the  actfon  for  the  penalty.  We  confess 
that  these  cases  seem  to  as  strongly  to  sup- 
port the  position  of  the  defendant,  and  yet  the 
fact  remains  that  the  secttons  of  the  Intomal 
revenue  laws  which  are  coda  trued  In  tbom 
eajMB  are  stXR  the  law,  and  are  still  In  forc^ 
and  that  the  court  has  never  held  those  stat- 
ute to  be  nncoostltntional,  but  has  meiely 
held  that  tlie  criminal  ivoseeatlMi  bars  the 
civil  remedy.  As  we  have  previously  held, 
It  seems  to  ns  that  the  statute  most  stand  <a 
fail  as  a  wtiole,  as  the  penalty  la  plainly 
cnmulatiTe  -apon  the  criminal  pDnidiment, 
and,  as  any  proceeding,  must  be  baaad  upon 
the  statute. 

It  la  worthy  of  note  and  entitled  to  wtiU^t 
that  there  has  been  a  series  «f  l^islatlon  by 
Congress  yexj  similar  to  the  aet  here  under 
conaldtfratlon.  '  ISie  provision  of  the  Internal 
revenue  laws  imposing  a  penalty  or  a  for* 
felture  and  fine  and  Imprlatmment  for  the 
same  offense  lllustrato  the  trend  of  congres- 
alonal  legislation.  Theae  various  sections  of 
the  internal  revenue  laws  have  been  pre* 
viously  cited  and  are  referred  to  In  the 
Lesaynsky-  Case,  16  Blatchf .  9,  Fed.  Cas.  No. 
8^,  In  the  Ooffey  Case,  U6  U.  8.  436,  6 
SupL  Gt  437.  29  U  Ed.  684.  and  In  other  cases 
herein  dted.  Hie  act  with  reference  to 
Chinese  laborers  (23  Stat,  at  L.  117)  passed 
in  1884  punishes  a  violation  by  fine  or  im* 
priaonment  and  forfeiture  of  the  vessel. 
United  SUtes  v.  Olsen  (D.  C.)  £7  Fed.  679. 
By  the  act  of  June  1890.  known  as  the 
Customs  Administrative  Act,  forfeiture  of 
the  merchandise  or  the  value  thereof  Is  pro- 
vided, and  also  fine  and  imprisonment  Act 
June  10,  1890,  c  407,  26  Stat  131  (U.  S. 
Comp.  St  1901,  p.  1886):  United  States  v. 
KUcker,  161  U.  S.  476,  16  Sup.  Ct  641,  40  U 
Bd.  777.  The  fact  that  these  various  statutes 
have  been  In  force  for  many  years  la  per* 
suaslve  of  their  validity. 

[i.  I]  It  Is  also  a  fundamoital  prlnclide  of 
constitutional  law  that  the  courts  will  not 
declare  an  act  of  the  Legislature  unconstitu- 
tional, unless  It  Is  clear  that  such  Is  the 
case.  Upon  the  whole,  we  are  Inclined  to  the 
view  that  this  act  of  the  Legislature  is  not 
in  coafllct  with  the  former  Jeopardy  provi- 
sion of  the  Constitution,  although  some  doubt 
Is  throwu  upon  this  conclusion  by  the  cases 
of  McKee,  Coffey,  Chouteau,  and  Ulrld,  dtM 
supra.  In  view  of  our  reluctance  to  strike 
down  an  act  of  a  co-ordinate  department  of 
the  government,  we  resolve  the  doubt  In 
favor  of  the  law,  and  bold  that  the  act  is 
not  Bubje<$  to  the  attack  here  made  upon  it 


[7]  Fourth.  It  Is  finally  urged  ffaat  ttds 

act  is  Invalid,  because  It  la.  repugnant  to  the 
prohibitory  provision  of  the  Constitution,  in 
that  It  Increases  the  punishment  for  the  sale 
of  liquor.'  This  objection  Is  not  well  taken. 
The  section  under  review  is  imposing  a  pen- 
alty for  using  or  permitting  one's  building  to 
be  used  in  violation  of  the  prohibitory  law» 
and  it  Is  a  well-settled  .rule  that  the  same 
act  may  be  made  separate  offensea  where 
the  evidence  supporting  the  two  offenses  must 
be  differoit  In  this  case,  If  the  defendant 
had  been  indicted for  selling  liquor,  the 
question  of  the  ownership  cf  the  building 
would  be  Immaterial,  while  in  this  pcooeed- 
Ing  the .  aiiestioD  of  the  ownership  of  the 
boildlng-la  fundamentafc  Gavieree  v.  United 
States,  220  U.  S.  S88,  81  Sap^  Ot  421,  6S  L. 
Bd.  488;  State  v.  Innes^  68  Msl  038;  State 
T.  White;  123  Iowa,  428.  98  N.  W.  1027; 
Wharton's  CMmlnal  Iaw,  p.  344. 

The  indgmttit  of  the  trial  ooort  ahonld  be 
afflnned. 

PBB  OUBIAIL  Adopted  In  whol& 


(17  OU.  O) 

SKEI^ON  V.  STANDARD  INV.  GO.  et  al. 
(Supreme  Court  of  OUahoma.   Feb.  18,  1918.) 

fSvllalw  hv  the  Court.) 

1.  Appeai.  aito  Sbbob  (S  960*)— Pt-EADiRo  a 
867*)— BEvnw— DisoBMHOif  or  Goubt. 

"A  motion  to  make  more  definite  aad  cer- 
tain Is  in  a  large  measure  addressed  to  the  dis- 
rretioD  of  the  court,  and  its  mllng  thereon  will 
be  reversed.  If  at  all,  only  for  an  abuse  of  dis- 
cretion."  6  PL  ft  Pr.  280. 

[Ed.  Note.— For  other 
Error,  Cent.  Dip.  H  3826, 
Dig.  S  960;*  Pleading,  Cent 
1193;  Dec.  Dig.  S  867.<3 

2.  Pleadiko  (}  367*)— HonoN  io  VUxm  Moke 
DKnNrrB  and  OEBTAin. 

The  plaintifTs  cause  of  action  and  defend- 
ant's defense  should  be  stated  in  the  ideadtncs 
with  such  clearness  and  definlteness  as  to-eu-. 
able  the  court  to  perceive  just  what  Issues  are 
to  be  tried.  And  an  order  requiring  a  petition 
to  be  made  more  definite  and  certain  will  not  be 
reversed,  where,  on  the  faoe  of  tbe  petitiwi, 
there  is  a  doubt  as  to  the  Itsues  presented,  or  as 
to  whether  a  cause  of  action  is  stated,  or  wheth- 
er defendant  Is  charged  with  notice  of  what  be 
is  reqaired  to  defend  against 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  U73-1193;  Dec  Dig.  {  367.*] 

Commissioners'  Oi^nion,  Division  No.  2. 
Error  from  District  Court,  Okmulgee  Coun- 
ty; W.  L.  Bamum,  Judge. 

Action  by  L.  8.  Skelton  against  tiw  Stand- 
ard Investment  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

Stanford  &  Cochran,  of  Okmulgee,  for 
plaintiff  In  error.  William  U.  Matthews, 
and  Ralph  H.  ElUsw,  both  of  Okmulgee,  Cor 
dtfeodants  In  enwr. 
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HARRISON,  O.  The  amended  petition  in 
this  action  waa  filed  November  18,  1900,  by 
U  8.  Skelton  against  the  Standard  Inrest- 
ment  Company,  a  corporation,  and  L.  tb 
Sessions  and  A.  A.  Vlerson,  as  individuals, 
for  damages  for  refusing  to  execute  an  oil 
and  gas  lease  on  certain  tracts  of  land  de- 
scribed in  the  petition.  It  is  alleged  in  the 
petition  that  the  Standard  Investment  Com- 
pany la  a  corporation  organized  under  the 
laws  of  the  Indian  Territory  and  now  exist- 
ing under  the  laws  of  the  state  of  Oklahoma ; 
that  the  defendants  L.  L.  Sessions  and  a1  A. 
VlaBon  were  the  principal  stockholders  In 
said  corporation;  that  about  July  14,  1906, 
the  plaintiff  entered  Into  a  vwhal  contract 
with  defendant  Standaid  Investment  Com- 
pany, through  its  acents,  Sessions  and  Vler- 
son, wherein  it  was  agreed  on  the  part  of 
said  corporation  as  sncb,  and  on  the  part  of 
said  Sessions  and  Vltrarsbn  as  Individuals,  that 
defmdants  should  convey  certain  tracts  of 
land  to  plaintiff  and  In  exchange  therefor 
plaintiff  should  conv^  cartaln  tracts  of  land 
to  defoodants ;  that.  In  fortber  consideration 
ot  tbe  land  oonT^ed  to  defnidants  idaln- 
titta,  defendants  TwteUy  ae»ed  to  execute 
commercial  oil  and  gaa  leases  on  certain 
other  tracts  of  land  In  addition  to  the  tracts 
oonT^ed  by  warranl?  deed;  that,  pursuant 
to  audi  agreaueat,  plalntlft  conr^ed  by 
warranty  deed  the  tracts  of  land  whldt  be 
had  agreed  to  convey  to  defradants,  and  de- 
fendants convayed  by  wamnty  deed  the 
tTa<±i  which  th^  had  agreed  to  eonvey  to 
plaintiff ;  but  that,  although  tlie  danand  had 
been  made  for  same,  defendants  bad  refused 
to  execatft  the  oU  and  gas  teases  agreed  up- 
on; that  a^d  oU  and  gas  leases  axe  of  a 
fluctoatlng  and  Qteculative  value;  tiiat,  at 
tbe  tlane  that  demand  was  made  Itor  their 
wecntion  and  delivery,  they  bad  increased 
in  valne  to  an  approximate  amount  of 
100,000;  and  that,  reason  of  defendant's 
refosal  to  execute  euch  leases,  plaintiff  had 
been  damaged  in  the  sum  of  $60,000,  and 
asked  Judgment  for  said  amount  On  De- 
cember 6,  1909,  defendants  filed  motion  to 
require  plaintiff  to  make  his  amended  peti- 
tion more  definite  and  certain  in  11  different 
particulars  set  ont  in  11  separate  paragraphs. 
Tbe  court  overruled  the  motion  as  to  para- 
graphs 1,  2,  and  5,  but  sustained  it  as  to  the 
remaining  paragraphs.  Plaintiff  refused  to 
comply  with  tbe  order  of  the  court  by  mak- 
ing bis  petition  more  definite  and  certain, 
and  tbe  court  dismissed  tbe  action.  Where- 
upon plaintiff  appealed  on  the  ground  that 
the  court  erred  In  sustaining  the  motion  to 
make  the  petition  more  definite  and  certain. 

[1]  Plaintiff  in  error  presents  several  ques- 
tions of  error  which  arise  Incidental  to  the 
effect  of  the  court's  ruling,  but  upon  tbe  en- 
tire record  the  primary  question  Involved  is 
whether  tbe  court  abused  its  discretion  in 
sustaining  the  motion  to  make  tbe  petition 


more  definite  and  certain.  fThe  mle  is  that 
such  motions  should  specifically  point  out  the 
defects  in  tbe  petition.  This  role  was  clear- 
ly compiled  within  defendant's- motion.  It 
is  also  the  general  rule  that  the  order  grant- 
ing the  motion  should  direct  in  what  partic- 
ular the  defective  pleading  is  to  be  amend- 
ed. This  mle  was  also  complied  with  by  the> 
court.  "A  motion  to  make  more  definite  and 
certain  Is  In  a  large  measure  addressed  to 
tbe  discretion  of  the  court,  and  its  ruling 
thereon  will  be  reversed.  If  at  all,  only  for 
an  abuse  of  discretion."  6  PL  &  Pr.  280,  and 
authorities  dted  In  notes. 

[2]  From  the  above  rule,  which  is  practi- 
cally universal  In  code  states,  the  ruling  of 
the  court  in  sutdi  matters  is  not,  and  should 
not  be,  disturbed  by  appellate  courts  nnless 
there  is  an  apparent  abuse  of  discretion.  It 
Is  very  essential  that  trial  courts  be  vested 
with  discretion  In  passing  upon  such  mo- 
tions, for,  owing  to  the  frequent  congestion 
of  trial  dockets,  the  fact  of  new  and  Intri- 
cate questions  and  Issues  constantly  and  un- 
expectedly arising  In  the  trial,  and  the  usual 
lack  of  time  In  which  to  give  such  issues 
due  deliberation,  it  is  necessary  that  the 
pleader  be  required  to  state  his  cause  of  ac- 
tion or  defense  with  such  clearness  and  defin- 
ituiess  as  to  enable  tbe  court  to  perceive  Just 
what  issues  are  to  be  tried.  And  an  order 
requiring  a  petition  to  be  made  more  definite 
and  certain  will  not  be  reverse,  where,  on 
the  face  of  the  petition,  tiiere  Is  a  doubt  as 
to  the  issues  presented  or  whether  a  cause  of 
action  is  stated  or  whether  the  defendant  Is 
chained  with  notice  of  what  be  is  required 
to  defend  against.  The  petition  In  tbe  case 
at  bar  is  not  sufflclenUy  clear  to  enable  the 
court  to  correctly  determine  whether  plain- 
tiff was  entiUed  to  damage,  or  what  the  true 
measure  of  damage  should  be.  Neither  Is 
it  <dear  as  to  whether  there  was  an  Improper 
Joinder  of  two.  or  more  causes  of  action  and 
two  or  more  parties  defendant.  Nor  la  it 
suffidentiy  clear  In  the  allegations  as  to  the 
verbal  contract  sued  upon  to  enable  the  court 
to  readily  and  correctly  determine  whether 
such  contract  came  within  tbe  statute  of 
frauds. 

In  our  opinion  the  order  of  the  court  below 
sustaining  the  motion  to  make  the  petition 
more  definite  and  certain  was  the  exercise 
of  a  sound  discretion,  and  the  Judgmoit  la 
affirmed. 

PER  CURIAM.  Adopted  In  whola 

(n  OU.  nt 

TURNER  V.  EIMBLBl 
(Supreme  Court  of  Oklahoma.   Feb.  18,  1918.) 

YAylZabtu  by  tU  Court  J 
1.  BZI.T.S  AND  Notes  (I  404*)— <1hsok8— Pbb- 

BENTMENT  FOB  PATlfSNT. 

The  law  requires  that  one  holding  a  check 
should  use  reasonable  diligence  la  presenting 
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■ame  iot  i>aymeDt;  aod,  as  a  geoeral  rule, 
where  tin  holder  of  a  check  Is  Id  the  same  place 
where  the  1>ank  is  located,  he  must  present  it 
for  payment  before  the  close  of  banking  hours 
on  the  day  following  the  date  of  its  receipt 

[E!d.  I4ote.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Die.  H  1091-1090,  UOl-1103; 
DeTbiE.  i  404.-n 

2.  Bills  akd  NoTia  (S  40i*)— Checks— Fui/- 

UBE  OF  Dbawe:e  Bank. 

Between  11  and  12  o'clock  a.  m.  of  Novem- 
ber 6,  1907,  a  check  was  given  in  payment  of  a 
balance  due  on  an  account.  On  that  day  the 
bank  on  which  it  was  drawn  was  open  for  busi- 
ness, and  the  party  giving  it  had  a  credit  bal- 
ance therein.  On  the  following  morning  it  waa 
presented  by  the  payee  at  another  bank  in  the 
same  city,  and  payment  refused,  because  the 
bank  upon  which  It  was  drawn  had  failed,  and 
was  never  reopened  for  biisinesa.  Held,  that  it 
was  presented  within  reasonable  time,  and  not 
being  paid  the  drawer  of  the  check  was  liable 
for  uie  amount  thereof. 

[Ed.  Note.— Foir  other  cases,  see  Bills  and 
Notes,  Cent  Pte.  S!  1091-1099,  UOl-1103; 
Dec.  Dig.  I  404.*] 

Commissioners*  Opinion,  Division  Na  2. 
Appeal  from  Comancbe  County  Court;  James 
H.  Wolvertoo,  Judge. 

Action  by  A.  P.  Kimble  against  J.  W.  Tur- 
neT.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

L,  P.  Boss,  of  Lawton.  for  plaintiff  in  er- 
ror. A.  E.  Hammonds,  of  Hugo,  tor  defend- 
ant in  error. 

HARRISON,  0.  This  waa  an  action  1^ 
A,  P.  Kimble  against  H.  W.  Tomer  on  a 
elieck  *or  the  sum  ot  $87.25.  drawn  by  Tur- 
ner on  the  Merchants'  &  I^anters*  Bank  ot 
Lawton  in  ftvor  of  A.  P.  Kimble  in  payment 
of  an  account  due  Kimble  from  Turner.  The 
check  was  drawn  between  11  and  12  o'clock 
of  November  6,  1907,  during  the  memora- 
ble period  of  "Banking  Holidays."  It  ap- 
pears from  the  erid^ce  that  the  check  was 
not  presented  for  payment  until  the  fol- 
lowing morning,  at  whidi  time  tlte  said 
Merchants*  &  Planters'  Bank  was  dosed, 
and  was  never  reopened  for  banking  busi- 
ness. The  check  not  being  paid,  Kimble  no- 
tified Turner  ot  its  nonpayment,  and,  upon 
Tiu>ner'8  refusal  to  pay  same  or  make  the 
account  good  in  some  other  manner,  this 
suit  was  Instituted  and  Judgment  rendered 
for  plaintiff. 

The  only  question  involved  is  whether  the 
check  was  presented  within  reasonable  time 
by  the  drawee. 

Section  3703,  Wilson's  Rev.  &  Ann.  Stat 
of  Okla.,  provides:  "A  check  is  a  bill  of  ex- 
change drawn  upon  a  bank  or  banker,  or  a 
person  described  as  such  upon  the  face  there- 
of, and  payable  on  demand  without  interest" 

Section  3665  provides:  "When  a  bill  of 
exchange  is  payable  at  a  specified  time  after 
.»*ight,  the  drawer  and  indorsers  are  exoner- 
ated if  It  is  not  presented  for  acceptance 
within  ten  daya  after  the  time  which  would 
riuttlce,  with  ordinary  diligence,  to  forward 


it  for  acceptance,  unless  presentment  Is  ex- 

Section  3680  provides:  "If  a  bill  of  ex- 
change payable  at  sight,  or  on  douand, 
without  interest,  Is  not  duly  presented  for 
payment  within  ten  days  afta  the  time  in 
which  It  could,  wlUt  reasonable  diligence, 
be  transmitted  to  the  proper  place  for  aacfa 
presentment,  the  drawer  and  tndoEsers  are 
exonerated,  nnless  suota  presentment  la  ex- 
cused." 

These  statutes  were  conatrned,  and  the 
question  Involved  In  the  case  at  tor  settled^ 
in  a  well-reasoned  opinion  by  Justice  Unr* 
well  in  the  case  of  School  District  No.  67 
V.  Eager.  19  Okl.  285,  91  Pac.  847.  wherein 
It  is  said:  "It  will  be  observed  that,  on  a 
bill  of  exchange  payable  on  irigfit  or  demand, 
the  payee  has  10  days  in  wUcb  to  present 
it  for  payment.  The  appellee  insists  that 
tlie  law  ^80  gives  to  the  holder  of  a  cbe^ 
10  days  in  which  to  present  It  for  paym^t. 
We  are  not  willing  to  give  the  language  of 
the  statute  the  intei^retation  contended  for. 
The  Legislature  have  said  that  the  drawoiB 
or  Indorsers  of  a  cheek  are  exonerated  by 
delay  in  presentment  only  to  the  extent  ot 
lujiury  occasioned  thereby;  and,  with  this 
and  certain  other  exceptions,  a  check  Ur  sab- 
Ject  to  all  of  the  provisions  of  the  Code  con- 
cerning bills  of  exchange.  Cliecks,  as  a  mle^ 
are  used  In  paying  obligations  that  are  due, 
and  take  tlie  place  of  the  cash  itself;  and, 
while  a  check  la  not  an  assignment  of  the 
fund  against  whldi  It  Is  drawn  until  accept* 
ed  by  the  drawee,  still  the  law  re«^;nlxea 
that  the  funds  are  placed  in  tonk  for  the 
purpose  of  paying  checks  drawn  by  the  de* 
posltor  on  the  bank.  Hence  tiie  law  requires 
one  holding  a  check  to  use  reasonable  dili- 
gence In  presenting  it  for  payment  By  the 
weight  of  authority,  where  the  holder  of  a 
chedc  is  in  the  same  i^ce  where  the  bank 
ia  located,  it  must  be  presoited  before  the 
dose  ot  the  banking  hours  of  the  bank  <m 
the  day  following  the  day  of  its  receipt 
Oattfomia  lias  the  same  sta.tute  as  this  ter- 
ritory regardliv  ctiecks,  and  the  Supreme 
Court  of  that  slate  have  adopted  the  rule 
stated  herein.  In  the  case  of  Ritchie,  Os- 
good &  Co.  V.  Bradshaw  &  Co.,  5  OaL  228; 
It  is  said:  The  payee  of  a  check,  In  pre- 
senting It  for  payment,  In  order  to  hold  the 
drawer.  Is  bound  to  the  exercise  of  reason- 
able diligence.  That  reasonable  diligence 
In  the  presentation  of  a  check  drawn  upon  a 
banker  has,  by  the  uniform  current  of  au- 
thority, been  held  to  have  been  sufficiently 
exercised  by  the  presentation  for  payment 
upon  the  next  day  during  the  usual  bankli^t 
hours.'  To  the  same  effect  are  the  follow- 
ing cases:  Hlmmelmaon  t.  Hotaling,  40  CaL 
111  [6  Am.  Rep.  600],  Simpson  v.  Pacific  Mu- 
tual Life  Ins.  Co..  44  CaL  139;  Holmes  v. 
Roe  [62  Mich.  1991.  28  N.  W.  864  [4  Am. 
St.  Rep.  H44],  and  TIedeman  on  Commercial 
Paper,  p.  725.  §  443.    See,  also,  Cyc.  voL  5. 
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p.  531.  The  statute  expressly  excepts  cbecks 
from  tb«  operation  of  this  law  on  bills  of 
exchange,  In  that  a  check  ^uost  be  presented 
without  delay;  but.  If  the  bolder  delays  be- 
yond a  reasonable  time  for  presentment,  the 
•drawer  la  exonerated  only  to  the  extent  of 
his  injury.  The  check  was  properly  signed, 
as  stated  before,  on  April  2d,  and  the  appel- 
lee should  hare  presented  It  for  payment 
on  the  3d  of  April  but  for  the  fact  that  that 
day  was  Sunday.  Therefore  he  had  all  of 
the  banking  hours  ojE  th«  4tli  of  April  in 
which  to  present  It" 

[1,2]  The  facts  Id  the  case  at  bar  are: 
That  plaintiff  received  the  check  between  11 
and  12  o'clock  on  November  6th.  That  at 
that  time,  under  an  agreement  among  the 
banks  of  the  dtj  of  Lawtou,  depositors  were 
not  being  paid  but  |5  a  day;  that  Is,  no 
depositor  could  draw  out  in  cash  more  than 
$5  in  one  day.  That  the  balance  of  any  de- 
posit. If  paid  at  all,  was  paid  In  what  was 
termed  clearing  house  certificates.  The  plaln- 
titr  was  not  a  depositor  of  the  Merchants'  & 
Planters'  Bank,  bnt  did  bis  banking  bnslneflB 
with  another  bank.  He  testified  that  It  was 
Ms  CQstom  to  deposit  all  checks  received  on 
one  day  early  the  next  morning,  and  that  on 
the  morning  following  the  date  of  the  check 
he  presented  It  at  the  bank  at  which  he  did 
boslness,  bat  was  refused  credit  for  sAme, 
because  the  Merchants'  &  Planters'  Bank, 
on  which  the  check  was  drawn,  was  closed, 
and  paid  no  che<^8  thereafter.  These  facts 
being  so  similar  to  those  involved  in  the 
School  District  Case,  supra,  at  least  the 
law  being  so  similarly  applicable  to  the  facts 
in  the  two  casesi,  the  application  in  School 
DlBtrict  No.  67  v.  Eager  la  followed,  and  the 
Jndgmeiit  (rf  the  oonnty  otnurt  la  afflrmed. 

PER  CDBIAM.   Adopted  In  wlioI&  . 
(as  ou.  can 

Itt  E«  ASSBSSMENT  OF  WESTERN  UNION 

TELEGRAPH  CO..  1911,  1912. 
(Supreme  Court  of  OUaboioa.    Oct  29»  1812. 
Rehearing  Denied  March  10,  1913.) 

fSifUahiu  hv  the  Court.) 

1,  Tazatiok    (I  493*)— AsBissmrr— BoABD 
or  BQUAUunon^RBTiBW  or  Dtcnioira. 

In  a  case  pending  in  the  Soprerae  Court 
on  an  appeal  from  the  action  of  the  state  board 

of  eqnallKation  in  assessing  the  property  of  an 
interstate  corporation  for  taxation,  wherein  a 
referee  is  appointed  to  take  the  evidence  and 
nake  fiodtngi  of  fact  aod  conclui^ons  of  law, 
the  conrt,  after  the  referee  makes  his  report 
containing  the  evidence  taken  before  him,  in 
which  there  Is  no  conflict  on  any  material 
point,  is  at  Uber^  to  set  aside  the  findings  and 
conclusions  of  toe  referee,  if  erroneous,  and 
snbstltute  therefor  findings  and  conclusions  of 
its  own  based  on  the  same  evidence. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  676-888;  Dee.  Dig.  f  498.*] 

2.  TAXATtOif  <|  <90*>--AB8>SSirENT— PaOFKBTT 
or  OOBrOBATIOM-^TBLMBAPH  COHPAHT. 

In  a  proceeding  for  the  purpose  of  ascer- 
taining the  value  of  Oie  property  of  an  Inter- 


state telegraph  company  for  the  purpose  of  tax- 
ation, in  the  absence  of  evidoice  to  tiie  con- 
trary, the  presumption  Is  that  any  natural  d^ 
predations  in  the  value  of  its  instrumentalities 
an  provided  for  by  replacemento  paid  for  out 
of  the  net  earnings  of  the  company,  and  that 
the  plant  of  ^e  company  as  a  whole  is  always 
kept  in  an  ordinary  state  of  efieiency. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  670;  Dec  Dig.  |  396.*] 
8.  Taxation  (i  1B5*)— AsuaaiaNT-'PBOPKa' 

TT  or  COBP0aATIOH--TEUIQBAPB  COUPAHT. 

In  estimating,  for  purposes  of  taxation,  the 
value  of  the  property  of  an  interstate  telegraph 
company  situate  within  a  sUte,  it  may  be  re- 
garded not  ahstractly  or  strictly  locally,  bat  as 
a  part  of  a  system  operated  In  other  statem  and 
the  taxing  state  Is  not  precluded  from  taxing  the 
property  because  it  did  not  create  the  company 
or  confer  a  franchise  upon  it,  or  twcause  the 
company  derived  rights  or  privileges  under  an 
act  of  Congress,  or  becauss  it  is  engaged  in  In- 
terstate commerce. 

[El  Note.— For  oth«r  eases,  see  Taxation, 
Cent  Dig.  I  276;  Dec  DigrtlSS.*) 

4.  TAXATion  (I  896*)— Assnsuxirr— PaopiB- 

TT  or  COBFOBATIOH— TeLKOBAPH  COMPANT. 

In  the  absence  of  evideuce  to  the  contrary, 
the  presumption  is  tliat  all  the  property  of  an 
interstate  telegraph  company  is  part  of  its  cor- 
porate plant,  and  that  its  tangible  and  intangi- 
ble property  ate  equally  distributsd  throoghout 
its  mileage. 

[Ed  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  670;  Dec  Dig.  {  89e.*l       _  ^ 

6.  Taxatioit  <{  37Q*>— Asbxsshbit^Natubi 

or  PaoCEEDINO. 

The  valuation  of  property  for  taxation  is 
in  Its  nature  a  Judicial  act  and.  in  a  proceed- 
ing for  that  purpose  wherein  the  value  of  cor- 
porate property  Is  In  dispute,  the  Judgment 
rendered  must  be  based  upon  competoit  evl' 
dence,  weighed  in  a  Judicial  manner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |i  624,  631,  671;  Dec  Dig.  g  87S.*j 

Appeal  from  State  Board  of  Etgualizatlon. 

Assessmrat  of  the  property  of  the  Weat- 
em  Union  Telegraph  Company  for  the  fiscal 
years  Midlng  June  80,  1911,  and  June  80, 
1012,  respectively.  From  the  assrosmwt  lev- 
ied by  the  state  board  ot  equallaation,  the 
Telegraph  Company  appeala.  AfBnned. 

Gottlngbam  *  Bledsoe,  of  OUaboma  Gity 
(Geo.  H.  Fearons  and  Franda  N.  Whitney, 
both  of  New  Tork  Olty,  of  comiBel),  Cor  ap- 
pellant Charles  West.  Atty.  Gen.,  and  W. 
CBeevea,  Aast  Atty.  Gen,,  for  ttie  Btato. 

KANIl  7.  Tlie  foregtrfng  iiroceedinga  are 
appeal!  by ,  flie  Western  Union  Telegraph 
Company  from  the  action  of  the  state  board 
of  equalization  tn  assessing  its  proper^  for 
taxation  for  the  fiscal  yeara  ending  Jane 
1911,  and  June  80,  1912,  respectively.  In 
a  former  opinion  upon  a  motioa  to  dlamlas 
these  proceeding  the  jurisdiction  of  this 
court  to  entertain  appeals  from  the  action 
of  the  state  board  of  equalization  in  asaeas- 
Ing  for  taxation  the  property  of  corpora- 
tlona  was  upheld,  and  a  motion  for  the  ap- 
pointment of  a  referee  to  take  evidence  im 
the  trial  in  the  Supreme  Court  waa  sustain- 
ed. In  re  Assessment  of  Weston  Union 
Telegraph  Co.,  29  OU.  483,  118  Pac  876. 
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Ttk*  cases  now  come  on  to  be  beard  upon  ex- 
ceptions to  tbe  report  of  the  referee  flled  by 
tbe  Attorney  General  on  behalf  of  the  state. 
In  appointing  the  referee,  the  court  directed 
him  to  make  findings  of  fact  and  conclu- 
■Ions  of  law  upon  all  the  iasues  inrolved. 
Tbe  only  question  Involved  relates  to  the 
valuation  placed  upon  the  property  of  the 
company  by  tbe  board  of  equalization  for  the 
purpose  of  taxatton.  Section  8,  art  10,  of 
the  Constitution,  provides  that  all  property 
which  may  be  taxed  ad  valorem  shall  be 
assessed  at  a  price  it  would  bring  at  a  fair, 
voluntary  sale;  and  section  7585,  Comp. 
Laws  1909,  provides  that  the  property  of  all 
public  service  corporatiouB  shall  be  assessed 
annually  by  the  state  board  of  equalization 
In  the  manner  prescribed  in  this  acL  The 
state  board  found  tbe  cash  value  of  the 
company's  property  to  be  11,235,730  for  the 
year  ending  June  30,  1911,  and  fl,4S0,684 
for  the  year  ending  June  30,  1912,  Instead 
of  the  much  lower  valuations  shown  by  re- 
turns made  by  tbe  company.  The  referee 
"recommends  that  tbe  assessed  valuation  of 
the  Western  Union  Telegraph  Company  for 
the  fiscal  year  ending  June  30,  1911,  should 
be  9411.010.06,  and  for  the  fiscal  year  end- 
ing June  SO,  1912.  sbould  be  {414,481.25." 
The  valuations  found  by  the  referee  approxi- 
mate those  returned  by  the  company,  and 
are  based  upon  "the  price  the  physical  prop- 
erty of  the  company  would  bring  at  a  fair, 
voluntary  8al6,  aside  from  any  intangible 
value  gained  by  its  being  a  part  of  a  system 
extending  into  and  througb  oUier  states  and 
countries."  Tbe  items  making  up  these  ag- 
gregates are  bo  many  miles  of  pole  lines, 
worth  so  much ;  so  many  miles  of  iron  wire, 
worth  BO  mudi;  so  many  miles  of  copper 
wire,  worth  bo  mudi ;  instruments  valued  at 
so  much,  and  ofllce  furniture,  valued  at  bo 
much,  from  which  total  SO  per  cent  of  the 
original  coat  was  deducted  tor  depredation. 
The  referee  seems  also  to  have  been  influ- 
enced In  reaching  his  conclnslon  by  the  fact 
that  tbe  corporation  commission  In  a  con- 
troversy between  the  Western  Union  Tele- 
graph Company  and  the  state  with  respect 
to  tbe  rates  charged  by  it  for  transmitting 
messages  fixed  the  value  of  Its  property  for 
the  year  1908  for  rate  making  purposes  at 
approximately  the  same  figure.  In  one  of  his 
findings  he  "concludes  as  a  matter  of  law 
that  the  valuation  of  property  for  the  pur- 
pose of  rate  making  within  the  state,  and 
tbe  valuation  of  property  for  the  purposes  of 
taxation  should  be  one  and  the  same."  There 
is  no  conflict  In  the  evidence  on  any  ma- 
terial point,  the  only  controversy  arising 
out  of  the  method  of  computation  adopted 
by  the  referee  in  reaching  his  conclusion. 

The  Attorney  General  denies  that  the 
state  in  exercising  its  taxing  power  is  lim- 
ited to  assessing  the  materia)  things  used 
by  the  Western  Union  Telegraph  Company, 
or  that  it  is  required  to  regard  them  as  ot 
a»  greater  tcIm  than  th^  liad  wlm  x»- 


posing  in  the  lumber  yards  and  factories  with 
cost  added  for  putting  them  in  place.  He  con- 
tends that  the  property  of  the  company  within 
this  state  ought  to  be  assessed  for  taxation  at 
such  value  as  It  has  as  an  organic  portiou 
of  a  larger  whole  regarded  not  abstractly 
or  locally,  but  as  X}art  of  a  system  operating 
In  practically  every  state  in  the  Union ;  that 
It  was  error  to  value  the  property  of  the 
company  merely  as  a  congeiles  of  unrelated 
Items,  without  augmentation  of  value  from 
the  buBlneas  in  which  it  is  employed,  and 
to  refuse  to  value  It  In  ita  organic  rela- 
tions, "that  Is  to  say,  not  as  bo  many  poles, 
so  much  wire,  so  many  Instruments,  or  bo 
mudi  other  property  in  the  abstract,  but 
valued  In  the  concrete.  In  the  relation  that 
such  property  In  the  abstract  bore  to  other 
property  In  tbe  abstract,  whidi  being  brought 
into  relation  to  each  other.  Into  a  system, 
located  partly  in  this  state  and  partly  in 
other  states,  giving  each  part  a  concrete  val- 
ue, which  ia  much  greater  than  its  abstract 
value." 

[1,2]  Tbe  court  Is  of  the  opinion  that  Oie 
conclusions  of  the  referee  cannot  be  aos- 
talned,  and  they  are,  therefore,  set  aside, 
and,  as  there  is  no  conflict  In  tbe  evidence 
adduced  before  him,  the  court  examines  tbe 
same,  and  bases  Its  findings  and  conclusion 
herein  thereon.  In  the  first  place,  It  was 
error  to  base  the  value  of  the  company's 
property  within  the  state  upon  vb&t  It  would 
bring  at  a  fair,  voluntary  sale,  aside  from 
any  intangible  value  gained  by  Its  being  part 
of  a  system  extending  into  and  through  oth- 
et  states  and  countries;  and  In  the  sec- 
ond place,  we  can  find  no  evidence  to  Justify 
the  conclusion  that  tbe  physical  property 
of  tbe  company  has  depreciated  60  per  cent 
of  Its  original  cost,  and  ia  therefore  at  this 
time  to  be  valued  at  half  that  figure;.  Tbe 
Western  Union  Telegraph  Company  pretends 
to  be.  and  is,  a  great  and  highly  effldait 
transmlsBion  company,  with  offices  tn  prac^ 
tically  every  city,  town,  or  village  In  every 
state  of  the  Union.  There  la  nothing  to  In- 
dicate that  any  part  of  Its  proper^  la  In 
a  state  of  decay,  or  that  the  ^dency  of 
the  company  is  not  as  great  at  the  present 
time  as  it  has  been  at  any  time  since  Its 
organlation.  It  Is  probably  true  that  Its 
physical  Instrumentalities  depreciate  in  val- 
ue from  use  and  the  ravages  of  time,  but 
such  depredationB  are  always  provided  for 
by  replacements  paid  for  out  of  net  eamlivi* 
so  that  the  plant  of  the  company  as  a  whole 
Is  always  k^t  up  to  tbe  ordinary  standard 
of  effldency.  In  tbe  absence  of  evidence  to 
the  contrary,  we  think  this  is  the  correct 
status  to  give  to  a  company  of  this  kind  la 
attempting  to  determine  the  value  of  Ita  prop- 
erty fbr  the  purpose  of  taxatlcm. 

[S]  It  has  bera  many  times  hdd  tha^  "at 
to  railroad,  telegraph,  express,  and  Bleeping 
car  companies  engaged  In  Interstate  com- 
merce, their  property,  in  the  several  stetes 
thioiigii  wbkb  tiulr  Ubm  or  tnuduM  wtso^ 
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naj  be  ralbed  u'  a  nidt  for  tba  t>arSK»es  of 
tazntton,  taking  Into  oonslderatton  tbe  vsm 
to  whidi  It  Is  pat,  and  all  tho  elenmita  mak- 
ing up  anfegate  value;  and  a  pn^ortton  of 
die  vlude,  talrij  and  prosmtf  eecerUlned, 
aa  by  taUiv  tbat  part  ta  tba  vaine  of  tbe 
entire  toad  which  U  meeanrea  by  tbe  ratio 
of  Its  length  In  the  state  to  Its  total  Isngtb. 
or  taking  as  tbe  baals  of  aesessment  sxich 
pn^ortlon  ot  tbe  valne  of  tbe  company's  en- 
tire capital  itock  as  the  length  of  Its  line  In 
Ae  state  bears  to  tbe-  wbole  length  of  Ita 
Unea,  may  be  taxed  fay  tbe  state  vrttboat  tIo- 
lattng  any  federal  reetrictlons."  1  Gooley 
aa  nizatkm  ^  Ed.)  ICS ;  Westnn  Union 
Telegrapb  Oo.  t«  Attonux  General  of  Uuss^ 
ebnsetta.  125  U.  S.  630^  8  Snp.  Ct  001,  81 
U  BU.  790;  PDllauiB^i  Palace  0>r  Oo.  -t. 
Pannaytvanla,  Ml  C.  8.  18,-  U  Sntf.  Ot  fW, 
38  L.  Ed.  618;  Attorney  Qeneral  t.  Western 
union  Telegraph  Otk,  141  U.  a  40.  U  Sap.  Gt 
888^  86  U  Ed.  088;  Maine  f.  Orand  Ttnak 
R.  COl.  142  U.  &  217,  12  Sap.  Ct  121,  163, 
38  I<.  Ed.  884;  Plttobarg,  OL,  a  &  St.  L.  B. 
Ca  T.  Backos,  154  U.  R  .421.  14  Sap.  Ct 
1114,  88  U  Ed.  1031;  Olereiand,  CU  a  A  St 
X*.  B.  Oo.  T.  Backns,  154  U.  S.  488.  14  Sap. 
Ct  1128,  88  I*.  Ed.  1041 :  Western  Union  Tel- 
egrapta  Co.  t.  Taggart,  163  U.  8.  1,  16  Sap. 
Ot  1064^  41  Ed.  48;  Adams  Express  Co. 
r.  Ohio  8t  Aadltor.  166  U.  S.  184,  17'  Sap. 
Ot  806,  41  £«.  BO.  688;  Id.,  166  U.  S.  185,  17 
SnPi  Ct  604.  41  £4  Ed.  865;  Adams  Express 
Oo.  T.  Kentneky,  166  U.  S.  171,  17  Sap.  Ct 
52Z,  41  U  Ed.  060;  Pollman's  Palace  Car 
Oe.  T.  Tvnnbly  (a  a)  20  Fed.  658;  Attorney 
General  w.  Westtto  Union  Telegraph  Co.  (0. 
O)  88  Fed.  128;  PuUman's  Palace  Car  Co.  t. 
Board  of  Assessora  (a  a)  S5  Fed.  206 ;  Board 
9i  Assessors  t.  Pallman's  Palace  Car  Oa,  60 
Fed.  87.  8  C.  01  A.  490;  Belnbart  t.  Mc- 
Donald (O.  a)  76  Fed.  403;  WieUs  Fargo  St 
Co.  Sxpreea  Co.  t.  Crawford  Coanty,  68  Ark. 
576,  40  S.  W.  710.  37  U  B.  A.  371;  acre- 
land,  a.  G.  &  St  U  R.  Co.  T.  Backos,  133 
Jnd.  513,  83  N.  E.  421.  18  L.  R.  A.  729;  Pltts- 
buisb.  d,  C.  ft  St  Ii.  B.  Co.  T.  Backus.  133 
Ind.  625.  83  N.  E.  432;  BvansvUle  &  I.  R. 
Co.  T.  West  138  Ind.  697,  37  N.  B.  1W2; 
Western  Union  Tel.  Oo.  v.  Taggart  141 
Ind.  281,  40  N.  E.  1051,  00  L.  B.  A.  671; 
State  T.  Adams  Express  Ca,  144  Ind.  649,  42 
K.  E.  483;  State  r.  Jones,  61  Ohio  St  492.  37 
N.  B.  045 ;  Pollman's  Palace  Car  Co.  T.  Com- 
monwealth, 107  Pa.  156. 
:  [4]  Indeed,  the  method  outlined  by  Mr. 
Cooley  seems  to  be  the  plan  generally  adopt- 
ed by  the  states  for  the  ascertainment  of  the 
TBlne  of  corporate  property  for  the  purpose 
of  taxation,  and  from  the  numeroaa  author- 
ities we  hare  had  occasion  to  examine  we 
find  no  precedent  supporting  the  method 
adopted  by  the  referee  In  the  instant  cases. 
The  case  of  Western  Union  Tel.  Co.  t.  Tag- 
gart supra,  was  appealed  to  the  Supreme 
Court  of  the  United  Ptates.  Western  Union 
Telegraph  Ce.  r,  T^aggart,  163  U;  S<.1. 16  ^up. 


Ct  1064, 411..  Ed.  4ft  In  that  ooort  SCr.  Ja»>' 
tice  Gray,  utter  quoting  exbaostlTely  from 
BaUroadCo.T.  Backus,  154  U.  S.  421, 14  Sap. . 
Ot  1114,  88  L  Ed.  1081,  which  InTolved  the 
taxatlm  at  the  proper^ of  an  Interstate  rail- 
road ronnlng  tbroogh  two  or  more  states^ 
says:  *"A11  that  is  tboa  forcibly  and  con- 
Tlndngly  said  aa  to  the  taxation  of  biter- 
state  railroad  property  ii  equally  applicable 
to  tbe  taxation  of  interstate  prc^erty.  It  Is 
not  eaay  to  see  bow  one  mile  of  appellant's, 
telegraph  line  connecting  Chicago  with  New 
York  Gonld  be  of  less  value  than  any  other 
mile  ot  the  same  line  Gut.oot  one  mile,  erai 
thongb  it.  be  through  a  swamp  or  under  a 
lake^  and  the  value  of  the  whole  line  Is  prac* 
tleaUy  deetroyed.  Tbe  property  Is  a  unit 
valoiUde  as  a  wlmle  and  1^  reason  of  its 
sevwal  eonuectlons,  and  not  virtue  of  any 
pert  takoi  by  Itsell  No  way,  therefore,  by 
whidi  the  value  of  tbe  lines  in  ttils  state 
can  be  determined,  seems  so  just  and  equi- 
table aa  to  t&ke  tbat  proportion  of  tbe  wbole 
value  wbicl»  the  milrage  In  this  state  beaia 
to  the  whole  mileage.' "  Western  Union  Tel- 
egraph Oo,  V.  Getttleta,  190  U.  S.  412,  23  Sop. 
Ct:730. 47  U  Ed.  111^  is  another  case  where- 
'in  the  proper  method  of  determining  the  val- 
ue of  the  property  of  the  same  telegraph  com- 
pany for  tbe  purpose  of  taxation  was  under 
discussion.  Tbe  ease  originated  In  tbe  cir- 
cuit coart  ot  Jackson  county,  MOh  and  thsi 
triiU  court  followed,  the  same  plan  followed 
1^  the  referee.  In  this  case  to  that  It  regard- 
ed the  poles,  wires,  and  other  physical  pro^ 
erty  ot  the  company  In  Missouri  as  though  it 
was  in  no  way  used  in  tbe  business  of  the 
company  as  part  of  a  unit  Criticising  this 
method,  Mr.  Justice  McKenna.  says:  "The 
necessary  consequence  was  and  Is  to  destn^ 
the  relations  between  that  franchise  and  oth- 
er properties  of  the  plaintiff  in  error,  regard- 
ing them  not  as  parts  of  the  system,  but  sb- 
etraetly  regarding  tbe  poles  not  dlfFerently 
from  other  poles,  the  wire  not  dlfFerently  from 
other  wire."  Speaking  of  the  action  of  the 
Supreme  Court  of  the  state  which  reversed 
the  trial  court  the  learned  justice  says: 
"The  Supreme  Court  on  the  contrary.  re> 
garded  the  prt^ertles  as  related  and  as  con- 
stituting a  system,  and  because  of  this  rela- 
tion  having  a  value  greater  than  the  sum  of 
values  of  the  Individual  things  regarded 
tiierely  aa  such.  Viewing  the  order  of  the 
board  of  equalization  as  the  Supreme  Qourt 
viewed  It,  was  It  valid?  In  other  words.  Is 
ihe  state  In  exercising  Its  taxing  power  lim- 
ited to  assessing  the  mere  material  things 
used  by  the  plaintiff  in  error,  and  must  U 
regard  them  of  no  greater  value  than  they 
had  when  they  reposed  in  lumber  yards  and 
factories,  with  cost  added  for  putting  them 
In  place?  Or  tbe  proposition  may  be  stated 
another  way,  which  better  expresses  the  ol- 
timate  contention  of  the  plaintiff  In  error. 
Conceding  that  the  tangible  property  of  the 
telegraph  company  derives.;  value,  from  ^ 
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me  lii'a  wrntem,  does  the  ctHnpany  do  buBl- 
nesB  In  the  state  In  pnrsnance  of  the  Con- 
stitotlon  •  of  the  United  States  and  the  act 
of  July  24,  1866  [c:  280.  14  Stat  221  CO.  S. 
Comp.  St  1901,  p.  8579)].  and  bec<nae  there* 
by  an  Instrument  of  interstate  commerce  and 
a  gorermnent  agent,  and  as  sach  exempt 
from  the  taxation  contestisd  In  this  case?" 
The  conclusion  of  the  court  is  stated  In  the 
syllabus  as  follows :  "Id  estimating  tax  pur- 
poses  of  taxatltm,  the  ralne  of  Uie  property 
of  a  tel^raph  company  situate  within  a 
state,  it  may  be  regarded  not  abstractly  or 
strictly  locally,  but  as  a  part  of  a  system 
(qwrated  in  other  states,  and  the  taxing  state 
is  not  precluded  from  taxing  the  property 
because  it  did  not  create  the  company  or 
confer  a  franchise  upon  It,  or  because  the 
company  derived  rights  or  privileges  imder 
the  act  of  Congress  of  1866,  or  because  It  is 
engaged  In  interstate  commerce." 

This  mode  of  division  has  been  recogalsed 
by  the  Supreme  Court  of  the  United  States 
several  times  as  emtnoitly  fair.  And  the 
same  great  court  is  authi^ty  for  the  state-' 
ment  that  a  division  of  the  nines  of  the 
entire  proper^  upon  a  mileage  basis  Is  the 
general  answer  to  the  question.  How  can 
equity  be  secured  between  the  states  in  the 
matter  of  taxation  of  the  property  of  trans- 
portation and  transmission  companies  en- 
gaged In  Interstate  commerce?  And  that, 
tadng  a  mileage  share  of  such  property  ly- 
ing  within  Uie  control  or  JarlsdlcUon  of 
each  state,  is  not  taxing  property  outside  of 
the  state.  Railroad  Co.  v.  Backus,  154  U.  S. 
421.  14  Sup.  Ot  1U4,  SSUVa.  1081.  The 
case  nt  Fargo  t.  Hart.  193  U.  S.  490.  24  Sup. 
Ct  498.  48  L.  Ed.  761,  has  sometimes  been 
erroneously  regarded  as  containing  a  com- 
plete reversal  of  this  rule.  Counsel  for  ap- 
pellant dte  it  to  support  their  contrition 
that  inasmuch  as  the  evidence  shows  that 
certain  property  of  the  company,  such  as 
real  estate,  personal  property,  etc.,  which 
goes  to  make  np  tbe  aggregate  assets  of  the 
company,  has  a  situs  outside  tbe  state,  that 
the  aggregate  of  tbla  sum  should  be  deducted 
from  the  total  assets,  and  not  considered  In 
determining  the  value  of  the  property  of  the 
company  within  the  state.  We  do  not  believe 
that  this  contention  Is  correct,  or  that  it  is 
Supported  by  the  case  cited.  As  was  said  by 
Mr.  Justice  Jaggard  in  State  v.  Western  Un- 
ion Tel.  Co.,  96  Minn.  13. 104  N.  W.  567 :  "The 
limitation  that  case  contains  is  that  a  tax  on 
an  express  company  of  another  state  propor-' 
tloned  to  mileage  Is  bad  when  It  appears  that 
the  total  valuation  Is  made  up  principally 
from  real  and  personal  property  not  neces- 
sarlly  used  in  the  actual  business  of  the 
company,  and  which  is  permanently  located 
In  the  state'  where  the  company  Is  Incorpo- 
rated. The  general  principle  remains  un- 
touched and  unassalled,  namely,  that  'a  state 
may  tax  property,  not  the  privilege  of  doing 
bnslness,  so  as  to  reach  the  intangible  valoe 
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due  to  *  *  *  the  oi^anlc  relation  of  the 
property  In  title  state  to  the  whole  systan.* " 

[B]  WhUe  it  may  be  fairly  inferred  from 
the  evidence  tliat  tlie  spedfle  property  men- 
tloned  above  is  not  actually  wltbin  the  state 
of  Oklahoma,  there  la  no  evldoioe  takding 
to  show  tliat  it  la  of  exceptional  value,  or 
that  It  and  all  13ie  other  property  of  Uie 
company  having  a  altos  outside  thla  atato 
are  not  necesaary  (tor  ttM  transaction  of  Its 
business,  or  that  it  Is  not  used  in  connexion 
with  and  In  relation  to  Its  pnverty  in  Okla- 
homa tm  the  main  cx  gcocnl  purpose  of  car- 
rying oa  such  business.  It  baa  bem  bdd, 
and  correctly  we  think,  that:  **Evldwce  of 
the  value  of  profietty  not  necesaary  for  rail- 
road purposea,  and  that  parts  of  the  corpo- 
rate plant  of  a  railroad  oommny.  Induing 
Its  varlona  terminals,  are  of  exceptional  val- 
ue^  la  competent,  and,  when  offered,  muat  bs 
given  ^ect  by  the  assesslDg ,  board  and  by 
the  court  In  ascertftlninr  the  nine  ot  Its 
corporate  plsnt  In  the  state.  But  In  tlna  nb- 
sence  of  such  evidence,  tbe  presumption  li 
that  all  its  property  is  part  of  its  cozporate 
plant,  and  that  Its  tangible  and  latanglbls 
property  are  egnslly  distributed  tbioughoid 
Its  mileage."  A.,  T.  ft  &  V.  By.  Co.  t.  Sum- 
van,  173  Fed.  456,  97  a  a  A.  1. 

In  another  case  wherein  the  question  of  val- 
uing corporate  property  for-rate  making  pur- 
poses was  under  discussion,  the  same  court, 
speaking  through  Hook,  Circuit  Judge,  says: 
"Distant  connections  with  Important  com- 
mercial centers,  an  outlet  to  tidewater  and 
the  like,  may  affect  favorably  the  worth  of 
every  ndle  of  road  in  the  ^stera.  It  is  gen- 
eral knowledge  that  there  is  an  important  ele- 
ment of  value  In  a  railroad  as  a  whole  which 
the  part  within  the  state,  solely  and  sep- 
arately r^rded.  does  not  i>osses&  While  the 
question  ultimately  is  the  value  of  the  road 
within  the  state,  the  Influence  t^n  that 
value  of  things  external  Is  to  be  considered ; 
and  in  the  common  Judgment  of  men  It  is 
to  some  extent  reflected  In  the  amount  and 
value  of  the  stocks  and  bonds  resting  upon 
the  system.  Nor  can  It  properly  be  said 
that  such  Influence  affecta  only  the  value  for 
the  Interstate  business  of  the  company  with 
whidi  the  state  Is  not  concerned  in  making 
local  rates.  There  Is  too  intimate  a  relation 
between  commerce  within  the  state  and  that 
among  the  states,  and  too  much  interdepen- 
dence In  their  mutual  growth  and  prosperity. 
A  railroad  system  Is  essentially  a  unit  and 
Is  generally  so  regarded.  For  instance,  the 
part  within  the  state  may  be  assessed  for 
local  taxation  at  its  value  as  an  organic  por- 
tion of  a  larger  whole."  There  is  nothing  in 
the  record  to  Indicate  that  the  state  board 
attempted  to  tax  the  property  of  the  com- 
pany outside  the  state,  and  thla  court  gives 
weight  to  the  evidence  tending  to  show  ttw 
value  of  Its  tangible  or  Intangible  property 
without  the  state,  only  In  so  far  as  it  may 
hava  a  bearing  upon  Uu  aactftalnment  of 
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tho  yalue  of  that  part  of  its  corporate  plant 
which  lies  wUhio  the  state. 

If  we  adopt  then  the  nott  system  as  a 
guide  in  determlDing  the  value  of  the  coni- 
pany's  property  within  the  state,  we  find 
from  the  evidence  that  its  cash  value  Is 
much  greater  than  that  placed  upon  it  by 
the  state  board  of  equBltzation.  The  rec- 
ord, however,  discloses  some  facts  which 
may  be  properly  taken  Into  consideration 
that  reasonably  tend  to  show  that  the  prop- 
exty  of  the  company  In  Oklahoma  is  not*  of 
a  fair  average  value.  For  instance:  The  ev* 
Idence  shows  that  the  receipts  of  the  com- 
pany In  Oklahoma  constitute  .89  per  cent  of 
the  entire  receipts  of  the  whole  system.  If 
the  property  of  the  company  is  divided  upon 
the .  basis  of  its  ability  to  produce  income 
from  business  properly  attributable  to  this 
state,  we  find  that  80  per  cent  of  the  whole 
receipts  produces  a  value  of  the  property 
within  the  state  slightly  In  excess  of  that 
found  by  the  state  board.  Looking  at  the 
evidence  from  another  viewpoint,  we  find 
that  the  average  earnings  per  mile  of  wire 
for  the  entire  system  Is  $23.71 ;  while  the 
Oklahoma  wire  mileage  Is  only  $16-63  per 
mile.  The  receipts  for  Oklahoma  per  mile 
are  therefore  only  70  per  cent,  of  the  average 
receipts  of  the  whole  system.  The  evidence 
shows  that  the  property  in  Oklahoma  Is  1.26 
per  cent,  of  the  entire  wire  mileage.  As 
stated  before,  upon  a  strictly  unit  basis,  this 
would  make  a  value  much  In  excess  of  that 
placed  upon  It  by  the  state  board.  But,  as 
it  Is  also  disclosed  by  the  evidence  that  the 
Oklahoma  mileage  produces  only  70  per  cent 
of  the  average  receipts  per  mile,  based  upon 
a  wire  mileage  basis,  the  state  board  may 
have  properly  concluded  that  the  property  of 
the  company  lu  this  state  should  only  be 
assessed  In  the  proportion  that  the  receipts 
per  mile  In  Oklahoma  bear  to  the  average  re- 
ceipts of  the  entire  system.  Figuring  upon 
that  basis,  we  find  that  the  actual  value  of 
the  property  Is  stUl  slightly  In  excess  of  that 
found  by  the  state  board.  The  foregoing  and 
other  facts  of  the  same  nature  liave  been 
considered  and  given  weight  by  the  court, 
and  no  doubt  the  state  board  was  also  In- 
fluenced by  them.  On  the  whole  we  are 
convinced  that  the  state  board  valued  the 
property  of  the  company  according  to  Its  best 
Judgment, '  with  honest  purpose,  and  that  It 
reached  as  near  a  correct  conclusion  as  It  Is 
possible  to  attain  In  matters  of  this  kind. 
At  any  rate,  applying  any  of  the  methods  ap- 
proyed  by  the  courts  for  determining  the 
value  of  property  of  this  class  for  the  pur- 
pose of  taxation,  the  evidence  before  us 
shows  that  the  valu»  found  by  the  board 
tot  the  respectiTe  years,  are  approximately 
correct  We  therefore  adopt  their  findings 
in  each  case,  «94  make  them  a  part  «f  the 
Judgment  of  this  cour^ 

[i]  The  referee  made  flndii^ss  based  npon 
the  unit  system  which  do  not  substantially 


ditFer  from  the  values  found  by  the  court, 
but  he  also  found  that  such  values  "are  ar- 
rived at  by  an  arbitrary  distribution  of 
values  upon  the  proportionate  wire  mileage 
basis  without  regard  to  the  actual  value  of 
the  property  other  than  the  wires;  without 
regard  to  Its  location,  whether  within  or 
without  the  state,  and  without  regard  to  the 
fact  that  the  business  In  the  state  Is  con- 
ducted at  a  loss,  and  the  business  as  a  whole 
is  conducted  at  a  profit"  It  Is  apparent 
that  the  findings  made  under  such  circum- 
stances do  not  form  a  sufficient  basis  to 
support  a  Judicial  determination,  and  they 
are  therefore  set  aside,  and  the  findings  and 
conclusions  of  the  court  substituted  therefor. 
The  valuation  of  property  for  taxation  is  in 
Its  nature  a  Judicial  act  2  Cooley  on-  Tax- 
ation (3d  Ed.)  751.  And  lu  a  proceeding 
for  that  purpose  wherein  the  value  of  cor- 
porate property  Is  in  dispute  the  Judgment 
rendered  must  be  based  upon  competent  evi- 
dence, weighed  in  a  Judicial  manner.  There  , 
is  nothing  in  the  record  tending  to  show  that 
the  part  of  this  system  situated  In  Oklahoma 
is  not  of  a  fair  average  value,  or  that  the 
line  Is  not  substantially  of  the  same  value 
thrwighout,  except  the  circumstances  here- 
inbefore motioned,  and  to  which  we  have 
given  due  weight  in  reaching  our  conclu- 
sion. 

On  the  question  of  the  weight  to  be  given 
to  the  findings  of  the  corporation  commission 
In  fixing  the  value  of  the  property  of  this 
company  for  rate  making  purposes,  we  can- 
not agree  with  the  referee.  Without  no- 
ticing Important  distinctions  between  the 
two  classes  of  proceedings  which  appear  to- 
us,  it  Is  sufl^cleot  to  say  that  the  valuation 
fixed  by  the  commission  was  for  the  year 
1908,  whilst  the  valuations  involved  herein 
are  for  the  years  1911  and  1912,  respective- 
ly. "As  a  general  rule,  each  annual  assess^ 
ment  of  property  for  taxation  is  a  separate 
entity,  distinct  from  the  assessment  for  the 
next  and  subsequent  years.  What  may  be  a 
proper  valuation  one  year  may  not  be  the 
next  year,  and  thus  a  Judgment  decreeing  at 
what  figure  a  piece  of  property  should  be 
assessed  for  purposes  of  taxation  is  not 
res  adjudlcata  as  against  another  valuation 
placed  thereon  by  the  proper  authorltlea  this 
year."   1  Coolej*  on  Taxation  (3d  Ed.)  758. 

The  point  is  made  by  counsel  for  appel-  ■ 
lant  that  ipasmut^  as  the  ofllcers  ot  the 
company  testified,  without  contradiction,  that 
the  value  of  the  property  of  the  company 
within  the  state  taken  as  a  part  of  a  unit, 
with  all  of  the  advantages,  If  any,  that  at- 
tach thereto,  was  not  and  is  not  worth  In 
excess  of  the  amount  at  which  it  was  re- 
turned to  the  state  board  for  the  purpose  of 
taxation,  the  court  should  give  to  this  evi- 
dence the  full  credence  to  which  nntmpeach- 
ed  evidence  Is  entitled.  It  Is  apparent  that 
what  the  officers  say  on  this  polqt  is  merely 
a  conclusion  drawn  from  Idendcally  the 
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■tme  ftcts  wblcb  were  laid  1>efore  the  court 
Knd  the  referee.  We  are  mtlsfled  tliat  tbe 
referee  and  the  officers  of  the  company  were 
too  much  Influenced  hj  the  fundamentally 
erroneons  theory  that  the  physical  valua- 
tion plan  adopted  by  them  Is  the  correct  way 
to  ascertain  the  value  of  the  property  of  the 
company  in  ttie  state,  and  that  they  gave  un- 
due weight  to  the  evidence  touching  the  earn- 
ing capacity  of  the  company  within  the  state, 
and  the  valuation  placed  upon  its  property 
for  rate  making  purposes.  While  we  are  of 
the  opinion  that  those  are  matters  which 
properly  may  be  taken  into  consideration, 
the  court,  after  giving  them  due  weight  in 
connection  with  all  the  other  pertinent  facta 
and  circumstances  disclosed  by  the  evidence, 
has  reached  a  dltCerent  conclusion,  and,  of 
course,  the  court  Is  not  permitted  to  yield 
Its  own  Judgment 

The  findings  of  the  state  board  are  there* 
fim  affirmed.  All  tbe  Jnstlceg  ooncar. 


(SB  Okl.  U) 

UNDSAT  et  nz.  T.  GHIGKASHA  BDItD- 

INO  A  LOAN  ASS'N. 
(Snpremv  Court  of  Oklahoma.   Feb.  Iflt  1018.) 

(8yUahu$      IA«  Courts 

1.  BtriLDlITO  AND  LOAK  ASBOOUXIOHS  (1  83*) 

—Loams— UaUBT. 

Under  the  laws  In  force  in  the  Indian  Ter- 
ritory prior  to  statehood,  "In  a  loan  mads  by 
a  building  AMOciation  to  a  shareholder  in  the 
oiual  form,  there  can  be  no  usury,  becaose  the 
rate  of  interest  paid  by  him  Is  contingent  upon 
tiie  length  of  ome  requlrsd  to  pay  out  hi* 
shares."^ 

[Bd.  Note.— For  other  casas,  see  BuUdinr  and 
Loan  Associations,  OnL  Dig.  SS  ^  49-08; 
Dea  Dig.  S  S3.*] 

2.  BuixDino  AND  Loan  AssociATiom  88*) 
— FoamruBBfr— Pbbmiuu  Notb. 

Where  a  boUdlng  and  loan  association,  or- 
nmiaed  under  the  laws  in  force  In  the  Indian 
Territory  prior  to  statehood,  and  where,  prior 
to  ttatenood,  a  idortgage  is  given  to  ancb  as- 
sociation to  secure  a  loan  of  (400,  and  where 
the  by-laws  of  such  association  provide  that,  in 
case  of  default  in  any  payment  when  It  be- 
comes due,  the  entire  debt  shall  at  once  become 
due,  and  that  the  stock  assigned  as  collateral, 
together  with  all  payments  miide  thereon,  shall 
become  forfeited  to  the  asBociatlon,  and  that 
the  association  shall  have  the  election  to  fore- 
close, not  only  for  the  amonnt  of  the  loan  and 
bttaieat,  but  also  for  a  premlam  note  of  $640 
bid  by  the  borrower  fbr  the  loan,  equity  wHl 
not  decree  for  tbe  premium  in  addition  to  the 
loan  and  interest,  as  to  do  so  woald  be  tanta- 
mount to  enforcing  a  penalty  for  a  breach  of 
eontraci 

[Ed.  Note.— For  other  eases,  see  Building  and 
Loan  Associations,  Cent  Dig.  |  68 ;  Dee.  Dig. 

8.  BtriLDiNO  AND  Loan  AasoatATiONs  (|  22*) 
— Stookhou>kbb— FoaniTiTBXS. 

Forfeitures  are  not  favored  by  law,  but 
building  and  loan  associations  are  permitted  to 
forfeit  shareholder's  stock  for  nonpayment  of 
dues,  where  the  by-laws  specifically  provide  for 
inch  forfeitnre,  and  where  such  provision  Is 
not  In  oonfiict  with  statutes.  In  case  of  for- 
fdtnra  for  detenlt  in  payments  duo  and  fore- 
eloaare  proceedings  by  the  association,  where 
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the  borrower  is  not  seeking  to  redeem  tiie  stock 
and  to  continue  his  relatloBs  as  a  member,  but 
seeks  merely  to  liquidate  the  debt,  he  may  elect 
to  have  tbe  stock  payments  applied  on  tbe  loan, 
and  will  be  allowed  credit  for  same. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Assodatloiis,  GenL  Dig.  |  26;  Dee.  Dig. 
I  22.*] 

Commissioner^  Opinion,  Division  No.  2. 
Error  from  District  Court,  Grady  County; 
Frank  H.  Bailey,  Judge. 

Action  by  the  Chlckasba  Building  A  Loan 
Assodatlon  against  J.  D.  Lindsay  and  wife 
to  foreclose  a  mort^nge  and  lien  on  stock. 
Judgment  &>r  plaintiff,  and  defendant!  bring 
error.  Modified  and  affirmed. 

John  H.  Veuable,  of  Ghickasha,  for  plain- 
tiffs in  error.  Wm.  Stac^,  of  Chlckasba, 
for  defendant  fai  oror. 

HARBISON,  C.  In  November,  1905,  X  D. 
Lindsay,  then  a  stockholder  and  member  of 
the  board  of  directors  of  the  Cliickasha 
Building  A  Loan  Association,  obtained  a 
loan  of  (400  from  said  association  and  ex- 
ecuted a  note  therefor,  bearing  6  per  cent 
per  annum,  and  as  a  bid  for  said  loan  ex- 
ecuted a  premium  note  for  $540,  bearing  8 
per  cent  per  annum,  and  to  secure  the  pay- 
ment of  said  notes,  and  as  part  of  tbe  same 
transaction,  executed  a  mortgage  cm  certain 
lots  In  the  city  of  ChlduuBba,  and  aa  addi- 
tional security  assigned  a  certain  certificate 
of  stock  in  said  association  for  $1,000;  the 
same  being  40  shares.  The  mortgage  and 
both  notes  were  also  signed  by  Mary  E. 
lindsay,  his  wife.  The  loan  was  made  un- 
der the  rules  and  r^lationa  and  by-laws 
of  said  association,  and  the  payments  of 
both  principal  and  interest  were  radiated 
by  such  rules  and  by-laws. 

Under  the  terms  of  said  notes  and  meat- 
gage,  and  under  tbe  rules  and  by-lam  <tf, 
said  assodaUon,  the  Interest  accmlnc 
said  notes  was  to  be  paid  monthly  on  or  be- 
fore tbe  Monday  preceding  the  first  Ttiesday 
of  each  month.  The  notes  became  payable 
in  five  years  after  November  24.  IMNS.  Some 
payments  bad  already  been  made  on  the 
stock  assigned  before  tbe  date  of  tbe  loan. 
After  the  loan  was  obtained,  Uindsay  conttn- 
oed  to  make  the  monthly  payments  t&r  a 
few  months  and  then  defaulted  in  fnrthor 
payments.  The  by-laws  of  the  aasodatton 
and  the  notes  and  mortgage  proved  that, 
upon  detaolt  at  payment  of  the  Interest  on 
the  loan  and  premium  note  when  same  be- 
came due,  the  stock  assigned,  together  with 
all  payments  which  had  been  made  thereon, 
should  become  forfeited,  to  the  association. 
In  March,  1909,  neither  the  Interest  nor 
EtwA  paymmts  having  been  made  for  sev- 
eral months,  and  defendant  refnslns  to  maki* 
farther  ptymmts,  the  association  bron^t 
suit  to  foredoee  the  Hen  on  the  stock  and 
the  mort«ace  on  the  i«al  estate  and  pcnycd 
jndjgment  for  $940^  tbe  snm  of  the  two  notes 
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and  tte  tntwest  due  tbweon.  Defendant 
uawored  tbat  tbe  contract,  b^g  made  in 
Uie  Indian  Territory  prior  to  atattiUKNt  waa 
in  Tlolation  of  the  Aikanaas  statnte  on  osn- 
ly,  and  Told. 

At  the  trial  of  the  cause  the  court  render- 
ed JlQdgment  for  the  amount  of  the  loan, 
MOO,  with  interest  from  date  at  the  rate  of 
6  per  cent,  leea  the  BUm  of  $22.66  found  by 
the  court  to  have  been  paid  on  same,  and 
Judgment  foreclosing  the  morteage  on  the 
real  estate  and  decrering  the  etoek  forfeit- 
ed to  the  asBodatlon,  together  with  tbe  sum 
of  fSO  paid  on  the  stock  before  the  loan,  and 
$11&34  found  to  have  been  paid  on  same 
aft«r  tbe  loan  had  been  made,  and  decreed 
the  cancelation  ot  the  premium  note  for 
ISM. 

Defendants,  Iilndaay  and  his  wife,  appeal- 
ed from,  this  judgment,  claiming  that  the 
entire- contract  was  usurious  and  void,  and 
that  the  court  erred  In  not  renderli^  Judg- 
ment Id  favor  of  d^endants,  and  fiurther 
«iainiiiig  as  an  alternative  that  it  judg- 
ment be  rendered  against  defendants  fw  the 
amount  of  the  loan,  |400,  and  also  Judgmient 
forfeiting  tbe  stock  which  defendants  had 
Hs^ned  as.  collateral,  that  in  bu<^  event 
defendants  should  have  been  allowed  a  cred- 
it on  tbe  loan  note  for  the  amount,  $118.34, 
which  had  been  paid  on  the  stock  after  the 
loan  had  been  obtained,  and  $80  paid  on  same 
previous  to  the  loan. 

[1]  As  to  whether  defraidants  are  entitled 
to  Judgment  annulling  tbe  entire  contract 
because  of  the  usurlona  features  Involved 
depends  upon  the  statutee  r^ed  upon,  and 
npon  the  construction  placed  upon  such  stat- 
utee by  tbe  courts  of  Arkansas.  In  Reeve  v. 
lAdles'  Bldg.  A  Loan  Ass'n,  66  Ark.  335,  .19 
S.  W.  91T,  18  li.  R.  A.  129,  the  court  held: 
:'In  a  loan  made  by  a  building  assoQlatlon 
to  a  shareholder,  in  the  usual  form,  there 
can  be  no  usury,  because  the  rate  of  interest 
paid  by  him  Is  contingent  upon  the  l^gth 
of  time  required  to  pay  out  his  shares." 
This  decision  is  followed  In  Taylor  v.  Van 
Bur«i  Bldg.  Ass'n,  56  Ark.  340,  19  S.  W. 
918;  Roberts  v.  Am.  Bldg.  &  L.  Ass'n,  62 
Ark.  572,  36  S.  W.  1085,  33  L.  R.  A.  744,  54 
Am.  St.  Rep.  309;  Black  v.  Tompkins.  63 
Ark.  502,  39  S.  W.  553. 
.  In  the  foregoing  decisions  the  courts  of 
Arkansas  have  held  that  the  usury  statutes 
are  not  applicable  to  building  and  loan  con- 
tracts. Hence  the  defendant  could  not  es- 
cape liability  for  the  amount  of  his  loan, 
nor  annul  the  mortgage  given  to  secure  such 
Joan,  under  the  defense  of  usury. 

[2]  In  view  of  these  decisions,  there  was 
no  error  in  the  court's  holding  defendant  lia- 
ble for  the  amount  of  the  loan  and  Interest ; 
.nor  is  there  any  question  but  what,  under 
Roberts  v.  American  Bldg.  Ass'n,  supra,  the 
court  below  was  correct  In  decreeing  the 
cancellation  of  tbft  $540  premium  note.  lu 
the  above  case  tt  was  held  that,  where  a 
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mortgage,  given  to  secure  a  loan  br  a  baUO- 
Ing  association  for  $1,000,  provides  that; 
case  of  deftolt,  the  assoetatlon  diall  have 
the  Section  to  foreclose^  not  only  tax  tba 
amount  so  loaned-  wlUi  Interesi^  bat  also  for 
a  "premium'  of  $1^N)0  bid  by  tbe  borrows 
for  the  loan,"  eqiulty  will  not  decree  for  the 
j^ottinm  In  addition  to  the  loan  and  Inter- 
est, as  to  do  so  would  be  tantamount  to  en- 
forcing a  penalty  tat  a  breach  of  contract 
Besides,  In  the  case  at,  bar,  Uie  defendant 
having  fOrf^ted  his  stock  anid  bis  rights  un- 
der the  contract,  it  would  be  wholly  uncon- 
sdon&ble  to  require  him  to  pay,  in  addition 
to  the  loan  and  Interest,  the  farther  sum  of 
$540  as  premium. 

[S]  The  next  question,  then,  la  whether  the 
IHroTlalonB  in  the  br-laws  and  the  contract 
undtf  wMcH  the  loan  was  obtained,  which 
provided  for  a  forfettnra  at  the  stock,  to- 
gether with  tbe  amount  paid  thereon,  an 
valid  under  the  law.  The  gmeral  rule  as  to 
forfeitures  in  such  cases  Is  stated  In  4  Am. 
ft  Eng.  <2d  Bd.)  1044,  thus:  "rwfeltnres  are 
not  favored,  and  by-laws  creating  them  are 
construed  strictly  and  against  the  associa- 
tion; but,  if  fair  and  reasonable,  they  are 
vaUd,  and  equity  will  not  relieve  against 
tii«n."  See,  also,  decisions  cited  in  notes, 
especially  Occidental  Bldg.  ft  Loan  Ass'n 
V.  Sullivan,  62  OaL  304;  Southern  Bldg. 
Ass'n  V.  Annlston  L.  ft  T.  Co.,  101  Ala.  582, 
15  South.  123,  29  L.  R.  A  12(^  46  Am.  St 
Rep.  138;  Freeman  v.  Ottam  Bldg.  Ass'n, 
114  lU.  182,  28  N.  B.  611. 

In  6  Oyc.  138,  the  rule  is  stated  thus:  "In 
general.  It  is  competent  for  building  and 
loan  assodationa,  In  the  absence  of  statutory 
or  charter  Inhibitions,  to  provide  in  their 
by-laws  for  a  forfeiture  of  stock  of  members 
who  fall  for  a  spedfled  period  to  pay  dues, 
fines,  and  assessments.  Forfeitures,  how- 
ever, are  not  favored,  and  must  be  created 
by  unambiguous  language.  •  •  •"  See, 
also,  decisions  cited  In  notes.  Also  Thomp- 
son on  Bldg.  &  Loan  Ass'ns  (2d  Bd^  822; 
f^ndlicb,  Bldg.  Ass'ns,  {  74. 

There  seems  to  be  no  very  serious  conflict 
In  the  authorities  as  to  the  rights  of  build- 
ing and  loan  associations  to  forfeit  a  share- 
holder's stock  for  nonpayment  of  dues,  where 
the  by-laws  speclflcally  provide  for  such  for- 
feiture, and  where  such  provision  is  not  in 
conflict  with  statutes.  But  they  are  very 
much  In  conflict  as  to  whether.  In  case  of 
forfeiture  of  stock,  the  amount  paid  on  same 
should  also  be  forfeited,  or  whether,  es- 
pecially In  case  of  loan  to  such  stockholder, 
he  should  be  allowed  credit  on  his  loan  for 
the  amount  paid  on  his  stock. 

Most  of  this  conflict,  however,  arises  from 
a  difference  In  provisions  of  statutes,  or  dif- 
ference In  powers  of  tbe  association  under 
its  charter,  and  a  dlCFerence  in  the  provi- 
sions In  the  by-laws.  Some  confusion  Is  due 
also  to  the  failure  of  the  courts,  in  applying 
an  equitable  .rule  of  accounting,  to  dlstln- 
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gaiah  between  the  rights  InTolved  In  cases 
where  the  stockholder  seeks  to  redeem  his 
forfeited  stotk  and  cases  where  the  asso<da- 
tlott  se^s  to  foreclose  for  the  amount  due, 
and  the  borrower  seeks  merely  to  extinguish 
the  debt.  Some  states,  however,  hold  that 
all  payments  made  by  borrowing  shareholders 
to  the  society  should  be  credited  on  the  loan. 
Others  hold  that  the  payments  of  stock  are 
not  Ipso  facto  paymenta  oa  the  loan,  and  do 
not  operate,  of  themselTes,  to  extingalsh  it 
pro  tanto.  Also  the  federal  conrts,  In  Tlliey 
T.  American  Bldg.  Ass'n  (C  O)  62  Fed.  618, 
Andruss  t.  People's  Bldg.  Ass'n,  94  Fed.  075, 
36  a  O.  A.  336,  follow  this  doctrine.  But, 
under  the  weight  of  anthority.  In.  case  of 
forfeitore  for  default  and  foreclosure  pro- 
ceedings by  the  association,  where  the  bor- 
rower Is  not  seAlng^  to  redeem  the  stock, 
but  to  liquidate  the  debt,  he  may  elect  to 
have  the  stock  payments  applied  on  the  loan, 
and  will  be  allowed  credit  for  same.  6  Gyc 
163,  164,  and  notes;  4  Am.  &  IQng.  1046; 
Thompson  on  Building  Associations  (2d  Ed.) 
326,  826;  EMdllch  on  BnUdlng  Assodatlona 
(2d  Ed.)  849,  482-484. 

Tills  is  the  real  queetlon  InTolved  tn  the 
case  at  bar.  The  record  shows  that  $80  had 
been  paid  on  the  stotik  liefore  the  loan,  and 
the  court  found  that  9113.34  had  bem  paid 
on  the  stock  after  the  loan,  and  also  found 
that  $22.66,  Intorest,  had  been  paid  on  the 
loan,  and  allowed  credit  for  the  interest, 
but  refused  to  allow  credit  for  tlie  $80  and 
$113.34,  and  forfeited  said  amounts,  together 
with  the  stock,  to  the  company.  This  ques- 
tion was  not  Involved  In  Roberts  v.  Am.  iBldg. 
Ass'n,  supra ;  nor  Is  this  feature  In  the  case 
at  bar  controlled  by  that  case.  The  associa- 
tion. In  the  Roberta  Case,  was  a  Minnesota 
corporation,  organized  under  the  laws  of 
said  state,  and  under  a  statate  which  pro- 
hibited forfeitures  of  stock  and  provided,  in 
case  of  default,  for  a  sale  of  the  stock  to 
meet  such  arrearage  as  might  be  found  due. 
The  by-laws  of  the  association  were  made  to 
conform  to  the  statutes;  but  In  the  case  at 
bar  the  by-laws  provide  speclttcally,  not  only 
for  the  forfeiture  of  the  stodi,  but  also  for 
the  payments  made  thereon.  Under  the  gen- 
eral current  of  authorities,  where  it  Is  so 
provided  in  the  by-laws,  stock  may  be  for- 
feited for  nonpayment  of  dues,  and  where 
BO  forfeited  the  borrower,  so  far  as  that  ijar- 
tlcular  transaction  Is  concerned,  Is  no  longer 
a  member  of  the  association,  bearing  the  re- 
lation and  vested  with  the  interests  of  a 
stockholder,  but  occupies  the  single  relation 
of  debtor;  and  under  the  weight  of  author- 
ities In  cases  of  forfeiture  and  foreclosure, 
where  the  borrower  seeks,  not  to  redeem  his 
stock  and  continue  his  membership,  but  seeks 
only  the  liquidation  of  the  debt,  thereby  ter- 
minating the  dual  relation  of  member  and 
borrower,  he  Is  entitled  to  credits  for  the 
Amount  actually  paid.   Hence  the  Judgment 


should  be  so  modified  as  to  credit  the  loan 
with  the  amounts  found  to  haTe  been  paid. 
With  this  modiflcaUon,  Hie  indgmeiit  Is 

affirmed. 

PBB  CUBIAH.  Adopted  In  wbola 

(n  OU.  95) 

COMMERCIAL  UNION  ASSUR.  CO..  LIM- 
ITED, •  OP    LONDON,  ENG- 
LAND, V.  SHUI/TS. 
(Snprona  Orart  of  OUahoma.  Feb.  18^  1913.) 

(BffUahut  hy  the  Court.) 

iNsnaANCB    <8  612">— Actions— Pboofs  or 

Loss — Necessitt. 

Where  a  fire  iosorance  policy  contains  the 
pFovision  that,  in  case  of  loss  by  fire,  the  in- 
sured shall  give  notice  of  sodt  loss  and  shall 
within  60  days  make  verified  proof  of  loss  in 
writingj  and  where  the  policy  makes  a  oompli- 
ance  with  such  prorisioa  a  condition  preceileat 
to  an  action,  held,  the  risht  of  action  does  not 
mature  until  such  proviuon  has  been  complied 
with  or  waived;  and,,  where  under  all  the 
proof  it  appears  that  audi  provision  ho  nei- 
ther been  complied  with  nor  waived,  the  inaur- 
ed  cannot  recover. 

\Ed.  Note.— For  other  casesi  see  Insurance, 
Cent.  Dig.  Si  1520-1528 :  Dec.  Dig.  |  612.*] 

Commissioners'  Opinion,  Division  No.  Z 
Error  from  District  Court,  McCurtain  Coun- 
ty ;  James  R.  Armstrong,  Judge. 

Action  by  O.  W.  Shults  against  the  Com- 
mercial Union  Assurance  Company,  Limited, 
of  L(Hidon,  England.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Beversed. 

Burwell,  Crockett  ft  Johnstm,  of  Oklahoma 
City,  for  plaintiff  in  error. 

HARRISON,  O.  This  action  was  upon  a 
fire  Insurance  policy  for  $1,090.  The  policy 
covered  a  small  store  building,  together  with 
the  stock  of  merchandise  and  fixtures  which 
were  destroyed  by  fire  in  January,  1009.  The 
cause  was  tried  In  September,  1910,  result- 
ing In  a  verdict  in  favor  of  plaintiff  for  the 
sum  of  $l,Oi0.  Plaintiff  thereupon  filed  a  re- 
mittitur of  $00,  which  was  allowed  by  the 
court  and  judgment  rendered  for  $950.  From 
this  Judgment  the  insurance  company  ap- 
pealed. 

A  number  of  errors  are  assigned  by  plain- 
tiff in  error  as  grounds  for  reversal,  among 
which  are:  That  the  plaintiff  was  not  the 
sole  and  unconditional  owner  of  the  property 
in  question,  and  that  he  failed  to  comply 
with  the  "iron-safe"  and  "Inventory"  clauses 
In  the  policy.  But  at  the  very  threshold 
of  the  case  tJie  question  arises,  which,  under 
the  decisions  of  this  court  as  well  as  under 
the  great  weight  of  authority,  disposes  of  the 
case  without  the  necessity  of  going  into  the 
other  errors  assigned,  viz.,  that  the  plaintiff 
failed  to  make  proof  of  loss  as  provided  tn 
the  policy.  The  policy  sued  upon  contains 
this  provision:  "If  fire  occur  the  Insured 
shall  give  immediate  notice  of  any  loss  there- 
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by  in  writing  to  tbls  company,  protect  the 
property  from  fnrther  damage,  forthwith  eep- 
■rate  the  damaged  and  andanuged  personal 
property,  pat  it  in  the  best  possible  order, 
making  a  complete  Inventory  of  the  same, 
stating  the  quantity  and  cost  <tf  each  article, 
and  the  amount  claimed  thereon ;  and  within 
60  days  after  the  fire,  unless  such  time  Is 
extended  in  writing  by  this  company,  shall 
render  a  statemoit  to  this  company,  ^ned 
and  Bwom  to  said  insured,  stating  the 
knowledge  and  belief  of  the  assured  as  to 
the  time  and  origin  at  the  iOre;  the  Inter- 
est of  the  insured  and  all  others  in  the  prop- 
erty, the  cash  valne  of  each  Item  thereof,  and 
the  amount  of  loss  thereon.   •  *  *  " 

It  is  contaided  by  plaintiff  in  error  that 
this  provision  of  the  policy  was  not  C(Hnplied 
with ;  that  no  proof  of  loss  was  famished. 
From  an  ezamlnaUon  of  the  record  we  find 
that  this  contention  is  sustained.  The  rec- 
ord discloses  that  no  proof  of  loss  was  made 
or  att^pted  to  be  made.  The  record  shows 
that  one  Temple  was  the  agent  who  Issued 
the  policy;  that  Temple  was  also  the 
prietor  of  a  hotel ;  that  on  the  night  of  the 
Are  the  insured  stayed  at  Temple's  hotel; 
that  early  on  the  following  morning  the  In- 
sured's son  brought  in  the  word  that  the 
boUding  and  stock  had  burned  on  the  night 
before  (the  store  In  question  being  some  miles 
out  in  the  country) ;  that  the  insured  tolcL 
the  agent  Temple  that  his  store  had  burned ; 
that  thereafter  the  insured  brought  in  a 
book  which  he  claimed  to  contain  an  Inven- 
tory of  his  stock  of  goods.  The  agent  told 
him  to  deposit  tbe  book  In  the  bank,  which 
be  did.  The  agent  informed  the  company  of 
the  flre,  and  tlie  company  sent  an  adjuster 
to  Investigate;  but  the  Insured  did  not  see 
the  adjuster  nor  file  any  statement  of  loss 
with  Mm.  After  tbe  adjuster  had  gone,  the 
Insured  saw  Temple  and  asked  him  why  the 
adjuster  had  not  come  and  was  Informed 
that  the  adjuster  bad  said  nothing  was  due 
him.  Plaintiff's  own  language  Is  as  follows: 
"Q.  To  whom  did  you  make  the  demand?  A. 
Well,  I  don't  remember.  1  notified  Temple  of 
my  bum  and  asked  him  then  what  would  I 
do  next  to  get  the  money.  He  says,  The 
adjuster  will  be  here  pretty  soon  and  I  will 
notify  him.'  He  come;  I  heard  he  come, 
and  went  back  and  asked  Temple  why  he 
didn't  come,  and  he  said,  'He  don't  owe  you 
anything,'  and  that* s  all  I  could  get  out  of 
Temple."  This  Is  all,  in  substance,  that  was 
done  toward  making  proof  of  loss. 

In  Nance  v.  Oklahoma  Fire  Ins.  Co.,  re- 
ported 31  OkL  208,  120  Pac.  948,  38  L.  R.  A. 
(N.  S.)  426,  decided  by  this  court  January  9, 
1912,  and  since  the  filing  of  this  case,  in  an 
action  Involving  the  identical  question,  the 
court,  in  an  opinion  by  Justice  Hays,  held: 
"The  evidence  without  confiict  establishes 
that  no  proof  of  loss  as  required  by  the  poli- 
cy has  ever  been  famished  by  plaintiff  to 
the  company  either  within  the  60  days  after 
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the  ^  or  befwe  the  trtal  of  this  cause  in 
the  ooart  b^w.  The  policy  contains  oUier 
requirements,  failure  to  comply  with  which 
the  insured  it  ia  provided  shall  forfeit  the 
policy;  hut  the  policy  contains  no'sUiiula- 
tion  of  forfeiture  for  failure  to  furnish  the 
proof  of  loss  within  Qie  60  days  prescribed 
by  the  policy.  The  effect  of  prorialona  In 
insurance  policies  similar  to  the  one  here 
involved  Is  declared  In  Joyce  on  Insurance, 
}  3282,  to  be:  Tf  a  policy  of  Insurance  pro- 
vides that  notice  and  proofs  of  loss  are  to 
be  fundsbed  within  a  certain  time  after 
loss  has  occurred,  but  .  does  not  tanp<ffie  a  for- 
f^ture  for  failure  to  furnish  them  within 
the  time  prescribed,  and  does  impose  for- 
feiture for  a  failure  to  comply  with  other 
provisions  of  the  contract,  the  insured  may, 
it  is  held,  maintain  an  action,  though  he 
does  not  furnish  proofs  wltbln  the  time  d«4- 
Ignated,  provided  he  does  furnish  them  at 
some  time  prior  to  commencing  the  action 
upon  the  policy.  And  this  has  been  held  to 
be  true,  even  though  the  polI<^  provides  that 
no  action  can  be  maintained  until  after  a 
full  compliance  with  all  the  requirements 
thereof^  The  rule  of  this  text  is  supported 
by  many  well-reasoned  cases.  Northern  As- 
surance Co.  V.  Hanna,  60  Neb.  29,  82  N.  W. 
97;  Kenton  Insurance  Co.  v.  Downs  &  Co.. 
90  Ky.  236,  13  S.  W.  882,  12  Ky.  Law  Rep. 
115;  Steele  v.  German  Ins.  Co.,  93  Mich.  81. 
53  N.  W.  514,  18  U  R.  A.  85;  Rbelmes  v. 
Standard  Fire  Ins.  Co.,  39  W.  Va.  672,  20 
S.  E.  670;  Gerrlnger  v.  North  CarolIuH 
Home  Ins.  Co.,  133  N.  C.  407,  45  S.  E.  773 : 
Hartford  Fire  Ins.  Co.  v.  Redding  et  al.,  47 
Fla.  228,  37  South.  62,  67  L.  R.  A.  518,  110 
Am.  St.  Rep.  118 ;  Southern  Fire  Ins.  Co.  v. 
Knight  et  al.,  Ill  Ga,  622,  36  S.  E.  821,  52 
L.  R,  A.  70,  78  Am.  St  Rep.  216 ;  Vanglnder- 
taelen  v.  Rienii  Ins.  Co.,  82  Wis.  112,  51  N. 
W.  1122,  33  Am.  St  Rep.  29;  Kahnwrfier 
et  al.  V.  Phoenix  Ins.  Co.  (C.  C.)  57  Fed.  662. 
PlalntifTs  failnre  to  render  proof  of  loss 
within  the  60  days  provided  by  the  policy 
did  not  operate  to  forfeit  his  policy;  but 
his  right  of  action  did  not  mature  thereunder 
until  such  condition  was  complied  with ; 
and,  since  under  all  the  proof  in  this  case 
that  requirement  had  never  been  complied 
with,  he  cannot  recover  In  this  action."  To 
the  same  effect  are  the  following  cases: 
Gauche  et  al.  v.  London  &  Lancashire  Ins. 
Co.  (C.  0.)  10  Fed.  347;  Home  Ins.  Co.  N. 
T.  V.  Duke,  43  ind.  418;  Indiana  Ins.  Co. 
v.  Capehatt,  108  Ind.  270,  8  N.  E.  285; 
Mitchell  V.  Home  Ins.  Co.,  32  Iowa,  421 ; 
Flanaghan  v.  Phoenix  Ins.,  42  W.  Va.  426. 
26  S.  E.  513;  McCormack  v.  N.  British  Ins. 
Co.,  78  Cal.  468,  21  Pac.  14;  Western  Home 
Ins.  Co.  V.  Thorp,  48  Kan.  239,  28  Paa  991 ; 
State  Ins.  Co.  v.  Belford,  2  Kan.  App.  280, 
42  Pac.  409;  Shawmot  Sugar  Refining  Co. 
V.  People's  Mut.  Fire  Ins.  Co.,  12  Gray 
(Mass.)  535;  BoruszweskI  v.  Middlesex  Mut. 
Assur.  Co.,  186  Mass.  589,  72  N.  E.  260 ;  Don- 
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aim*  T.  Wlndwr  Ooimty  Unt  Flr«  Ins.  Co^ 
W  Tt  874;  Dlzon  t.  State  Mut  Ins.  Oa,  126 
Pac  f04. 

Tbe  reeonl  In  tbe  esse  at  bar  brings  the 
qnestloli  elearl7  wltUu  tiie  role  ot  the  fore- 
going  une  of  antliorltle%  and  eqwdaUy  wltb- 
In  the  rale  In  Nance  t.  Oklahoma  Tire  Ins. 
Co.,  snpra,  where  tbe  Idmtlcal  queitlon  was 
settled  and  baa  become  the  law  of  tUa  etate. 

The  question  ot  walm  of  the  eoaSUiom 
of  the  poller  was  neither  raised  in  the  plead- 
ings Dor  developed  in  evldenoe.  Ttte  plalntUE 
speciflcally  alleged  that  he  had  conq^Ued 
with  all  tbe  ctaditiona  i^reeedent  raie  bur- 
den, therefore,  waa  upon  him  to  prove  these 
allegations  in  ordw  to  recover,  and,  failing 
to  prove  a  compliance  with  soch  iwoviaion, 
the  questitm  of  his  righta  In  tlie  iwanlsea  is 
decided  In  the  Nance  Case,  supra,  which  Is 
ft^lowed  herein. 

It  follows  therefore  that  tbe  Jndpnvit  of 
the  court  below  must  be  reversed- 

PBR  CURIAM.  Adopted  In  wholSb 

<n  OU.  74)  — — 
HILLBB  LUMBER  CO.  v.  SWINK  MER- 
CAI4TILB  GO. 

(SnpresH  Conrt  of  Oktahoms.   Feb.  18.  1913.) 

(HyUalns  hv  the  Court.) 

Appeal  and  >Ebbob  (S  773*)  —  Dnnasaur- 
Failube  to  Filk  Bbiefs. 

Where  plainttif  in  error  falls  to  file  briefs, 
as  reQuired  by  rule  7  (9S  Pac.  vi)  of  this  court, 
the  appeal  wSl  be  dismlwcd  for  want  of  ^ose- 
cntiwL 

[Ed.  Note.— For  otiwr  casts,  see  Aweal  and 

Error,  Cent  Dig.  ||  810^8108-3110; 
Dig.  I  773.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  McCartain  County  Court;  T.  J. 
Barnes,  Judge. 

Action  between  the  Miller  hvmbet  Com- 
pany and  the  iSwink  Mercantile  Compaoy- 
From  the  Judgment,  tbe  lumber  company 
brings  error.  Dismissed. 

Foster  ft  St^henson,  of  Hugo,  for  i^aln- 
tlft  in  error.  Sprlggs  ft  Hardlson.  <tf  Hugo, 
tor  defendant  In  error. 

BRBWBR.  O.  Tbe  petition  In  error  and 
transcript  of  Qie  record  in  this  case  waa  filed 
in  this  court  January  23,  1911.  Tbe  [dalntlff 
in  error  has  failed  to  file  any  brief  In  the 
cause,  as  required  by  rule  7  0iS  Paa  tI) 
of  this  court  The  petition  in  error  ' should 
therefore  be  dismissed  for  want  of  prosecu- 
tion. Hass  et  aL  T.  McOampbell,  27  OkL 
290,  111  Pac.  548;  Maddln  v.  McOormick  et 
aL.  27  OkL  778,  U?  Pac.  200;  McClelland  t. 
Witherall,  SO  OU.  287,  11»  Paa  20^ 

PER  CURIAM.  Adopted  in  whole; 


(ff  OkLMk 

OULF.  a  ft  8.  F.  RT.  00.  t.  TATLOB. 
(Snprems  Court  of  Oklahoma.  Feb.  IB^  lAlSj 

(ByllabuM  hy  the  Court.} 

L  Mastbb  and  Sebvakt  Q  180*>— Iktobt  to 
Sbbvant — NEauGENcx  or  Fellow  Sebt- 

A»T. 

Under  section  36,  art  8,  of  tbe  Constibi- 
tion  (aectioD  Williams'  Ann.  Coast),  "the 
common-law  doctrine  of  tbe  fellow  servant,  bo 
Car  as  it  afiEects  the  liability  of  tiie  mastM  t<x 
Injnrtes  to  his  aervant  reeuitiiig  from  the  aete 
or  omiiaions  of  any  other  servaot  or  servauta 
of  the  common  master,  is  abrt^ated  as  to  every 
employe  of  every  railroad  company  and  every 
■treet  railway  company  or  intemrban  railway 
company,  and  of  every  person,  firm  or  corpora- 
tion engaged  in  mining  in  this  state ;  and  every 
such  employd  shall  have  tbe  same  right  to  le- 
cover  for  every  injury  suffered  by  him  Ibr  tb» 
acts  ot  omissions  of  any  other  employe  or  em- 
ployes ot  the  common  master  that  a  servant 
woald  have  if  such  acts  or  omissions  were  those 
of  tbe  master  himself  In  tiw  perfomtanoe  at  a 
nonassignable  doty.**  And  in  an  action  by  sn 
employe  of  a  railroad  company  for  persons!  in- 
juries caused  by  the  DegUeeot  sets  of  a  fellow 
servant,  where  the  plaintiff  ihows  in  his  peti- 
tion that  he  was  acHng  within  tbe  scope  of  bis 
employment,  and  in  a  careful  and  prodent  man. 
ner  and  wholly  without  faolt  in  the  premises, 
and  tbat  the  injnries  complained  of  were  the  di- 
rect and  proximate  result  of  tbe  negligent  acts 
of  a  fellow  servant  showing  cleariy  of  what  ths 
acts  comisted,  and  alleging  tbat  such  acts  were 
recklessly,  carelessly,  and  negligently  done,  mudt 
allegatione  are  sufficient  to  bring  plaintiff  with- 
in, and  to  state  a  cause  of  action  under,  tbe 
foregoing  section  of  the  Gonstitutlon. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  858-361.  863-368;  Dee. 
Dig.  I  180.*1 

2.  Tbial  (1 295*)— Ranaw— iNBtTTnonEHT  la- 
arsucnoiT. 

Where  the  instructions  of  the  oonrt  when 
taken  as  a  whole  and  construed  as  one  entirs 
charge  correctly  state  tbe  law  applicable  to  all 
tbe  material  issaes  involved  in  the  case,  a  judg- 
ment will  not  be  reversed,  although  some  para- 
graph of  tbe  Instructions  standing  alons  SMy 
not  fully  state  the  law. 

[I^d.  Note.— For  other  cases,  see  TrisLOent 
Dig.  H  703-717;  Dec  Dig.  |  29e.»]' 

3.  TaiAL  ^  200*)— Barxnw— SanraAL  mt  In- 

BrBucnoFS. 

A  judgment  wiU  not  bs  reversed  for  refus- 
sl  to  give  a  requested  Instmction,  althoogb  such 
requested  instruction  may  correctly  state  the 
law.  If  tbe  Uw  applicable  to  tbe  facts  involved 
Is  correctly  covered  by  the  court's  cbargsw 

[Ed.  Note.— For  otfaer  cases,  see  Trial.  Oeat 
Dig.  U  661-6B8;  Dec  Dig.  {  260.*] 

4.  ApnAL  Ajin  Baaoa  a  1002*)— BsTinr- 
TaaDxcT— CoimxcrxBo  xaEnicoiiT. 

A  verdict  based  upon  conflicting  testlOKHiy 
will  not  be  set  aside  where  tbe  evidnios  rea- 
sonably tends  to  support  snch  verdict 

[Ed.  Not*.- For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  393S-S937;  Dec.  Dig.  f 
1002.*] 

Commissioners*  Opinion^  Dlvlalon  No.  2. 
Error  from  IMstrlct  Cbnrl;  MeOaln  Ooimt7 ; 
a  McMUlan.  Judge. 

Acti<m  by  L.  R.  l^lor  against  the  Gulf; 
Colorado  ft  Santa  Fd  Railway  Company. 
Judgment  for  plalntu;  and  deftadant  bKlnia 
error.  Affirmed. 
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Ootttn^am  &  Bledsoe,  of  Oklahoma  City. 
J.  W.  HoAer,  of  PuTcell,  and  George  M. 
Green,  of  Oklahoma  Olt?,  for  plaintiff  In  er* 
ror.  WadUngton  A  WadUngton,  of  Parcell, 
for  defendant  In  error. 

HABRISON,  a  This  action  wu  begnn 
July  22,  1909.  by  L.  R.  Taylor  against  the 
Gulf,  Colorado  ft  Santa  F€  Railway  Com- 
pany for  damages  In  the  sum  of  f  1,990  al- 
leged to  have  been  caused  by  the  carelees- 
neaa  and  n&gligence  oC  defendant  through  its 
agents.  At  the  time  of  the  alleged  Injury 
the  plaintiff  was  in  the  employ  of  defendant 
in  the  capacity  of  au  ordinary  section  hand, 
and  as  such  was  under  the  anthority  and  di- 
rection of  a  section  foreman  or  boss.  He  al- 
leged in  his  petition  that  his  duties  as  such 
section  hand  eonsisted  in  repairing  the  road, 
leveling  the  track,  and  keeping  it  In  perfect 
condition  under  ttue  soperrlsion  of  the  sec- 
tion boss ;  that  on  tike  day  of  the  injury  he 
and  another  section  hand  were  directed  to 
remoTe  some  railroad  ties;  that,  in  order  to 
pat  them  where  they  wen  directed  te  be 
placed,  It  was  necMsary  to  carry,  tiiem  up  an 
embankment  and  load  them  on  a  push  car; 
that  In  carrying  them  It  was  necessary  for 
one  man  to  take  bold  of  one  end  and  the  oth- 
er man.  to  take  hold  of  the  othoi  end  6t  the 
tie;  that  the  particular  tie,  in  the  handling 
oi  whidk  ^aintiff  received  the  alleged  injury, 
was  B  very  heavy  tie ;  that  plaintiff  was  di- 
rected to  take  hold  <tf  one  end  and  his  coem- 
iAqtA  directed  to  take  holA  of  the  other ; 
that  lie  picked  up  one  end,  the  heavy  end  of 
the  tie,  and  Us  coemployfi  picked  up  the  oth- 
et;  that-  in  starting  up  the  embankment  the 
coemployfi  reiAlesaly,  cardeBSly,  and  m&t- 
gently  shoved  and  poshed  mch  tie  toward 
plaintiff  with  Bocfai  force  as  to  cause  plaintiff 
to  tall,  thereby  bml^ng  bis  groins  and 
atrafailiig  and  disabling  him  In'  the  ba<A  and 
causing  the  inlnrlea  comidalned  of,-  which  in- 
juries. It  was  alleged,  were  ttie  proximate  re- 
sult of  the  carelessness  and  nee^lgenoe  of 
said  coemployA  In  thus  dioring  the  tie  while 
It  was  in  theb  anns  and  being  carried  up 
the  «nbankment;  tiiat  by  reasou  of  sudi  In- 
juries be  was  so  disabled  tluit  he  was  unable 
to  labor  for  a  long  period  at  time  and  mis 
pmoanently  Injured  to  the  extent  that  his 
ffsmipg  capacity  was  reduced  to  ime-haJf  of 
what  It  was  prior  to  the  injury;  tiiat  before 
the  Injury  he  was  earning  $40  per  month; 
that  since  such  Injury  he  could  only  earn 
about  half  such  snm;  that  the  aggregate  of 
the  different  Items  <xF  damage  amounted  to 
11,900.  Defendant  answered  by  gmeral  de- 
nial and  for  further  defense  alleged  that,  if 
lAalntlff  was  injured  to  the  «rtent  alleged  in 
his  petition,  such  Injuries  were  the  result  of 
his  own  contributory  negligence,  and  further 
allied  that  plaintiff  was  an  experienced 
man  In  the  Hue  of  work  In  which  he  was  em- 
ployed, and  that  as  sudi  knew  the  dangers 
Incident  to  audi  enoploymeut  and  assumed 


S76 

the  ordhiary  risks  thereof.  Plaintiff  leidlea 
denying  generally  the  aUegations  In  the  an- 
swer, and  spedflcally  denying  the  allegations 
as  to  contributory  negligence  and  assump- 
tion of  risk.  The  cause  was  tried  and  sub- 
mitted to  the  jury  October  20.  1910,  and  a 
verdict  returned  In  favor  of  plaintiff  in  the 
sum  of  $200.  Upon  which  judgment  was  ren- 
dered, and,  from  which  judgment  and  order 
overruling  motion  for  new  trial,  the  railroad 
company  appeals  upon  six  speciflcatloDB  of 
error.  These  specifications  of  error,  how- 
ever, are  all  disposed  of  under  three  proposi- 
tions, viz.:  First,  whether  the  issues  of  law 
and  fact  involved  were  sufficiently  covered 
by  the  court's  charge.  Second,  whether  the 
court  erred  in  refusing  certain  instructions 
offered  by  defendaht.  Third,  was  the  evi- 
dence sufficient  to  support  the  verdict  of  the 
Jury? 

Plaintiff  in  error  contends  that  the  alleged 
injuries.  If  received  at  all,  were  caused  by 
the  acts  of  a  fellow  servant,  and  that  the  de- 
fendant could  not  be  held  liable  for  such  in- 
juries because  plaintiff  had  failed  to  all^e 
that  such  fellow  servant  was  Inexpotoioed 
and  incompetent  and  that  the  company  was 
liable  by  reason  of  its  negligence  In  kee^pinff 
such  incompet^  fellow  servants  and  em- 
ployes In  its  employment,  and  cites  a  nombw 
of  decisions  In  support  of  soch.- omtentlon. 
These  decision^  however,  are  not  In  point 
here,  nor  can  such  contentJona  be  sustained 
for  two  reasons;  First,  because  aadb  de- 
fense was  not  made  an  issue  by  the  pleadliig, 
Su<^  foct  was  not  made  a  defoue  In  the  an- 
.swer.  Second,  because  the  i^alntiff  did  not 
base  his  right  of  recore^  on  the  theory  that 
the  Injurtea  were  the  result  of  defendant's 
negligeuce  In  keeping  Incompetent  onid^te 
and  fellow  servants,  bat  based  his  cause  of 
action  upon  the  negligent  acts  of  a  fellow 
servant  and  sought  recovery  under  section 
86,  art  9^  of  the  Oonstltntlon,  which  reads: 
common-law  doctrine  of  the  fellow 
servant,  so  far  as  it  affects  the  liability  of 
the  master  ftor  InJurieB  to  his  servant,  result- 
ing from  the  acts  or  omissiona  of  any  oQier 
servant  or  wrvanto  of  the  common  master,  is 
abrogated  as  to  every  employe  of  every  rail- 
road company  and  V7&cy  street  railway  com- 
pany or  IntecnriHui  railway  company,  and  of 
every  person,  firm,  or  corporation  engaged 
Id  mining  in  this  state;  and  every  sudt  em- 
ploye shall  have  the  same  right  to  recover 
for  every  Injury  suffered  by  him  for  the  acte 
or  omissions  of  any  other  employe  or  em- 
ployes of  the  common  master  that  a  servant 
would  Imve  if  such  acte  or  omissiona  were 
those  of  the  master  blmsdf  in  the  perform- 
ance of  any  mmasslgnable  duty.   •   •   « " 

[1]  We  think  the  plaintiff  brought  himself 
clearly  within  the  right  of  recovery  given  by 
the  foregoing  section  of  the  Constitution  by 
the  allegation  that  after  they  had  picked  up 
the  tie  in  question  and  started  up  the  em- 
bankment towards  the  tnudc,  "and  while 
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plaintiff  wag  exerclBing  ordinary  care,  and 
while  acting  In  a  careful  and  prudent  man- 
ner as  a  prudent  man  should  act,  plaintiff, 
in  obedience  to  the  instruction  ol  said  fore- 
man, took  hold  of  said  railroad  tie  and  lift- 
ed the  same  from  the  ground  and  had  same 
In  his  arms,  while  plaintiff  was  thus  situated 
and  holding  said  tie  and  attempting  to  load 

same  on  said  car,  one   (Dove  Stump), 

a  fellow  servant  of  plaintiff,  immediately 
took  hold  of  the  other  end  of  the  tie  plain- 
tiff was  holding  and  recklessly,  carelessly, 
and  negligently  pushed  said  tie  heavily 
against  plaintiff,  throwing  plaintiff  heavUy 
against  the  ground  and  violently  pitching 
plaintiff  upon  the  ground,  thereby  dangerous- 
ly wounding  and  bruising  plaintiff  about  the 
l^s,  hip,  groins,  and  small  of  plaintiff's  back. 
Plaintiff  alleges  that  his  injuries  were  caus- 
ed by  the  negligent  and  careless  acts  of,  and 
was  the  result  of  the  careless  acts  of,  a  fel- 
low servant  of  the  defendant  railway  com- 
pany and  the  ageat  and  servant  of  said  de- 
fendant" Tbfs  allegation,  in  connection  with 
other  allegations  In  the  petition,  states  a 
cause  of  action  under  this  section  of  the 
Cbnstltutlon.  See  section  254,  WllUains'  Ann. 
Const,  and  anthoritiea  cited  in  notes;  also, 
Coalgate  v.  Bross,  26  Ok}.  244.  lOT  Pac;  425. 
138  Am.  St  Bep.  915,  wherein  the  f&regoins 
section  of  the  Conatttntion  is  construed. 

As  to  the  alleged  errors  In  the  inatme- 
ttons,  we  have  closely  examined  the  court's 
charge,  and,  considering  it  as  one  entire 
charge,  find  that  ft  contains  no  reverdble 
error.  The  court  states  the  tBsnea  to  the 
jury  with  reasonable  fairness  and  fullness. 
It  presents  the  Issue  of  negligence  and  places 
the  burden  upon  the  plaintiff  to  prove  same 
by  a  preponderance  of  the  evidence,  defining 
what  is  meant  by  '"preponderance."  It  also 
presents  the  issue  of  contributory  negligence 
and  places  the  burden  of  proving  same  upon 
the  defendant.  Likewise  the  doctrine  of  the 
assumption  of  risk  Is  presented  In  a  manner 
altogether  fair  to  defendant.  Considerable 
stress  Is  laid  upon  paragraph  3  of  the  court's 
charge,  as  well  as  upon  other  paragraphs 
embodying  the  same  thongUt  Paragraph  3 
is  as  follows:  "If,  however,  you  find  in  this 
case  tliat  the  plaintiff  was  hurt  and  the 
hurt  complained  of  was  brought  on  or  con- 
tributed to  by  a  fellow  servant,  Dove  Stump, 
and  was  not  such  a  hurt  as  would  occur  In 
the  ordinary  discharge  of  his  duties,  then  I 
instruct  you  that  the  master  is  responsible 
for  the  result  of  such  hurt  or  Injury  and  the 
damages  arising  therefrom,  whatever  they 
may  be.  This  Instruction,  standing  alone, 
might  be  toa  limiting  in  Its  scope,  and  to 
that  extent  prejudicial,  but  read  In  connec- 
tion with  the  entire  charge,  it  clearly  means 
that,  if  the  Injury  complained  of  was  brought 
on  by  the  negligent  acta  of  a  fellow  servant, 
In  such  case  the  master  would  be  responsible, 
and  considering  the  charge  as  a  whole,  con- 
struing all  the  paragraphs  thereof  in  con- 


nection with  each  other  and  as  one  entire 
charge,  We  believe  the  law  was  fairly  stat- 
ed. Snyder  v.  Strlblhig,  IS  OkL  ICS,  89  Pac 
222;  Grant  v.  Milam,  20  Okl.  672,  95  Pac 
424;  Enid  City  By.  Co.  r.  Addle  Beynolds, 
126  Pac  193. 

[2, 3]  Nor  can  the  Judgment  be  reversed 
because  of  the  court's  refusal  to  give  the  in- 
structions requested  hy  defendant  The  law 
applicable  to  the  material  issues  Involved 
was  presented  to  the  jury  with  reasonable 
fullness  and  fairness  in  the  court's  charge. 
In  such  cases  the  judgment  will  not  be  re- 
versed for  refusal  to  give  a  requested  in- 
struction, although  the  instruction  requested 
may  correctly  state  the  law.  Enid  City  By. 
Co.  V.  Addle  Beynolds,  126  Pac.  193;  Mc- 
Ma&ter  v.  Bank,  23  OkL  650,  101  Pac.  1103, 
138  Am.  St  B^.  831;  Finch  v.  Brown,  27 
OkL  217,  111  Pac.  391 ;  BUettKendall  Shoe 
Co.  V.  Ross,  28  OkL  697,  116  Pac.  892;  Pi- 
oneer TeL  &  Tel.  Co.  T.  Dftvla'  Adm'r,  28  OkL 
783,  116  Pac.  432. 

[4]  The  remaining  proposition  is  whether 
the  verdict  Is  supported  by  the  evidence. 
There  Is  some  Irreconcilable  conflict  in  the 
testimony  of  the  plaintiff '  and  the  witness 
Dove  Stump,  who  was  assisting  plaintiff  in 
carrying  the  tie,  as  to  whether  Stump  was 
in  fact  guilty  of  the  negligent  acts  relied 
upon  and  testified  to  by  plaintiff.  Plaintiff 
testified  that  Stump  pushed  the  tie  agaii^ 
him  and  threw  him  down.  Stump  denied 
this.  This  was  a  material  fact  in  determin- 
ing the  liability  of  the  company  and  one 
which  rested  upon  the  credihiUty  of  the  wit- 
nesses. The  jury  heard  the  testimony  and 
saw  the  witnesses  while  tesU^ing.  They  were 
the  exclusive  judges  of  the  testimony,  the 
credlblilty  of  the  witnesses,  and  the  weight 
to  be  given  to  their  testimony,  and  were 
so  charged  by  the  court,  and  having  heard 
such  testimony  and  determined  the  credibil- 
ity of  the  witnesses  and  expressed  their  con- 
clusion therefrom  in  their  verdict  inasmuch 
as  the  evidence  reasonably  tends  to  support 
such  verdict,  it  will  not  be  set  aside  by  this 
court  Covington  v.  Fisher,  22  OkL  207,  97 
Pac.  615 ;  C,  R.  I.  ft  P.  By.  Co.  v.  Mitchell, 
19  Okl.  579,  101  Pac.  850;  Loeb  v.  Loeb,  24 
OkL  384,  103  Pac.  670;  Bird  v.  Webber,  23 
OkL  683,  101  Pac.  1052 ;  C,  B.  I.  ft  P.  By. 
Co.  V.  Broe,  23  Okl.  896,  100  Pac.  523 ;  Arm- 
strong, Byrd  ft  Co.  v.  Crump,  25  Okl.  452. 
106  Pac.  856 ;  Kaufman  v.  Botsmfer,  25  OkL 
252,  106  Pac.  32a 

From  an  examination  of  the  record  we  be- 
lieve the  plaintiff  brought  himself  within  the 
provisions  of  section  36,  art.  9,  of  the  Consti- 
tution ;  that  the  law  applicable  to  the  lih 
sues  involved  in  the  case  was  given  to  the 
jury  with  reasonable  (Correctness  by  the 
court;  and  that  the  evidence  reasonably 
tends  to  support  the  verdict 

The  Jndgmrait  of  the  lower  court  la  af- 
firmed. 

Visa  GUBIAM.  Adopted  in  wholes 
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ATCHISON,  T.  ib  8.  F..  BT.  CO.  BAKEB. 
(Sopreme  Court  ct  OUaboma.   Feb.  18, 1913.) 

(SvUabua  hv  ths  CourtJ 

1.  Trial  (|  25S*)— REcapnon  of  Etidencb— 
Waivbb  of  Objections. 

Where  evidence  iccompetent  In  chief  in 
erroaeoaalf  admitted,  but  later  the  same  evi- 
dence becomes  competent  for  the  purpose  of 
contradicting  the  vitnesa,  and  is  properly  ad- 
mitted for  that  purpoae,  it  woold  have  been 
the  datr  of  the  court,  upon  request  so  to  do, 
to  hare  limited  the  effect  of  the  evidence  with- 
in its  proper  scope;  but  if  no  such  request 
ia  made,  nor  la  the  coort'a  attention  called  to 
tlua  phaae  of  ib9  matter,  it  will  be  considered 
aa  waived. 

[Ed.  Note.— For  other  caaea,  see  Trial,  Cteat 
use.  Si  62T-641;  Dec.  Dig.  I  206.*] 

2.  EVIDBNCB  (I  577*)— BVIDENCr  AT  FoBUXR 

Tbial. 

The  testimony  of  a  witness  given  at  a  for- 
mer trial  between  the  aame  jMrtieB  inToIviag 
the  same  snbject-matter  with  the  opportunity 
for  croBs-ezamination,  and  taken  down  by  the 
official  stenographer  and  preeerved  by  bill 
of  exceptions  on  appeal,  ia  admissible,  if  oth- 
erwise unobjectionable,  in  a  second  trial  of 
the  same  cause,  where  the  witness  resides  in 
another  state  and  is  not  present  at  the  second 
trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fi  2406;  Dec  Dig.  S  5T7.*] 

3.  Appeal  and  Ebrob  (S  971*)— Evidbkce  (| 

S40*)— BKVIBW— COMFBTBNCY  OF  EXPEBT. 

The  amount  of  Imowledge  which  a  witness 
must  possess  before  a  party  is  entitled  to  liis 
opinion  as  an  expert  is  a  matter  which  must  be 
left  largely  to  the  discretion  of  the  trial  court, 
end  its  ruUng  thereon  will  not  be  disturbed  on 
appeal  unless  clearly  erroneous. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3852-3857;  Dec.  Dig.  f 
971;*  Evidence,  Cent  Dig.  fi  2363;  Dec.  Dig.  | 
546.*] 

4.  Bazlboads  (I  360*)— AcciDBirr  at  Cbobs- 

XNO—QUBSnON  FOB  JUBT. 

Where  the  evidence  shows  that  a  railway 
engineer  discovered  a  man  driving  a  wagon 
across  a  railway  track  at  a  crossing  in  front 
of  an  on-coming  train,  apparently  onconscions 
of  the  approaching  train,  it  was  the  duty  of 
the  engineer  to  use  ordinary  care  to  prevent 
injuring  the  man,  after  faia  presence  and  peril 
became  known;  and,  where  tiiere  is  confiict- 
ing  evidence  as  to  whether  auch  care  was  used, 
It  waa  proper  to  submit  the  question  to  the 
Jury. 

[Eld.  Note. — ^For  other  cases,  see  Bailroads, 
Cent  Dig.  H  116^1192;   Dec.  Dig.  1  35a*] 

Commissioners'  Opinion,  Divldon  No.  2. 
Error  from  District  Court,  Nowata  Oonnty; 
T.  Lt.  Brown,  Judge. 

Action  by  Ed  Baker  against  the  Atchison, 
Topeka  A  Santa  F6  Railway  C<nnpao7. 
Judgment  for  plaintiff,  and  defendant  Inrings 
error.  Affirmed. 

CotOngham  &  Bledsoe,  of  Oklahoma.  City, 
for  plalnttfl  in  errOT.  W.  B,  •Komegay,  of 
Tlnlta,  for  defendant  In  error. 

iSBBWBR,  a  Tbia  suit  for  personal  In- 
Jvrles  wav  originally  filed  and  tried  in  the 
United  Stata  Court  for  the  Northern  DiEh 
trict  of  Indian  Territory  resnltlng  in  a  judg- 
ment for  the  plaintiff.  An  appMl  was  prose- 


ented  to  the  Goort  of  Appeals  of  Indian  Ter- 
ritory; an  opinion  bdng  rendwed  by  the 
said  court  reversing  the  Judgment  of  the 
trial  court  on  the  ground  that  the  defendant 
railway  com^ny  should  have  had  an  in- 
structed verdict  in  its  favor.  This  opinion  1% 
Tolnminous,  Eftates  a  greater  inrt  of  the 
matraial  evldnuie,  and  Is  reported  In  101  S. 
W.  beginning  at  page  1182  and  concluding 
on  page  1197.  A  petition  for  rehearing  was 
filed  in  the  case  la  the  court  rendering  the 
decision  ajoA  was  pending  undisposed  of  at 
the  time  of  the  erection  of  the  state  of  Okla- 
homa. This  court,  as  successor  to  the  Court 
of  Appeals  of  Indian  Territory,  passed  upon 
the  petition  tar  rehearing,  concuiring  in  most 
of  the  views  of  the  Court  of  ^peals  and  de- 
ciding that  the  case  should  be  reversed,  but 
held  that  the  defendant  railway  company 
was  not  eatlUed,  under  the  evidence  disclos- 
ed in  the  record,  to  an  Instructed  verdict 
in  Its  favor,  upon  one  partlcidar  phase  <tf  the 
case,  which  will  fully  appear  hor^  In  a 
quotation  from  the  opinion  which  is  reported 
In  21  OkL  commencing  at  page  51,  96  Pac. 
433.  16  L.  R.  A  (N.  SO  825.  After  sUtlng' 
that  under  the  evldotce  the  case  should  have  * 
been  submitted  to  tiie  Jury  under  the  doc- 
trine of  "the  last  clear  chancy"  the  court 
proceeds  as  follows:  ^The  Court  of  Appeals 
and  all  parties  to  this  suit  concede  tliat.the 
above  doctrine  was  In  force  in  the  Indian 
Territory  at  the  time  this  cause  was  tried; 
but  counsel  fbr  plaintiff  in  error  and  the 
Court  of  Appeals  in  its  oj^inion  Insist  that 
there  was  no  evidence  reasonably  trading  to 
show  a  want  of  ordinary  care  on  the  part 
of  the  plaintiff  in  error  after  the  dangerous 
sltnatton  of  de&ndant  In  error  was  discover^ 
ed.  Mr.  Justice  Townsehd  in  his  opinhm, 
supra,  says:  "There  was  not  a  particle  of 
evidence  to  support  the  theory  that  the  brain 
could  have  been  stopped  before  reachhig  the 
Crosslin  and  the  accldoit  avoided,  and  to 
submit  to  the  jury  a  theory  not  supported  by 
any  evidence  waa  ernw.'  The  evidence  of 
the  engineer  Is  to  the  effect  that  when  he 
was  300  or  400  feet  from  the  crossing  he 
saw  the  defendant  in  error  acting  as  though 
he  was  deliberately  approachii^  the  cross- 
ing. The  following  Is  takeh  from  his  evi- 
dence as  It  appean  in  the  record:  *Q.  Where, 
were  yon  with  reference  to  this  crossing— 
about  how  tar  were  you  nortti  of  the  crose- 
Ing  when  yon  firat  discovered  Mr.  Bakn's 
team,  according  to  your  best  Judgment?  A. 
We  must  have  been  300  or  400  feet  Q. 
Where  was  Baker  and  his  team  with  refer* 
ence  to  the  crossing  when  you  discovered 
lilm?  A.  Him  and  his  team  and  wagon  and 
all  was  inside  of  the  right  of  way.  Q.  Well, 
Vhere  did  Mr.  Baker  seon  to  be  going,  driv- 
ing along?  A.  He  seemed  to  be  deliberately 
driving  over  the  crossing.'  There  is  no  room 
to  doubt  that  the  engineer,  when  he  first 
discovered  the  defendant  in  err6r,  ^t  the  im- 
pression from  bis  conduct  ttiat  he  was  going 
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to  drive  upon  the  raOroad  track  ahead  of 
his  train.  The  oiglneer  does  not  nwetend 
ttiat  he  was  in  any  way  deceived  by  appear- 
ances, but  testtfled  that  he  acted  upon  the 
Impresaion  that  the  defendant  In  error  was 
deliberately  crossing  the  track,  and  he  tes- 
tified that  he  acted  on  this  Impression  and 
did  all  he  reasonably  conld  to  stop  his  train 
and  avoid  the  Injury.  If  this  e^dence  was 
nncontradlcted,  the  Court  of  Appeals  woold 
have  been  right  In  Its  conclnslon  that  a  ver- 
dict sfaonld  have  been  directed.  But  to  onr 
mind  then  was  evidence  reasonab^  tend- 
ing to  contradict  the  evidence  of  the  engineer 
on  this*  point  nils  being  so,  it  was  proper 
to  submit  to  the  jury  the  question  as  to 
-  whether  the  plaintiff  in  em»,  after  discov- 
ering the  dangerous  situation  of  the  dtfend- 
ant  in  error,  exercised  reasonable  care  and 
prudence  to  avoid  tlie  Injury.  The  engineer 
farther  testified  <m  cross-fixamlnation  that 
the  train  was  made  np  of  one  combined 
coa^  and  baggage  car  and  one  day  coach; 
that  the  coaches  were  probably  70  feet  long. 
Mr.  T.  C  O>nnor,  express  meesengw  and  bag- 
^  gagemau  on  the  train,  called  as  a  witness  on 
*  behalf  of  plaintiff  In  error,  tesUfled,  in  part, 
as  follows:  'Q.  Now,  when  the  engineer  put 
on  the  emergency  brakes  or  the  air,  how 
long  was  that  before  he  stopped?  A.  That 
puts  on  all  the  brakes,  and  the  train  slacks. 
I  jnd^  it  would  ^ap  within  the  length  of 
the  train.  There  were  only  two  coaches  on. 
Q.  That  is  your  best  Judgment?  A.  Tes,  sir.' 
The  answer  to  the  first  question'  may  not 
be  entirely  responsive;  but  It  was  evidently 
given  with  deliberation  after  making  a  men- 
tal calculation  to  determine  how  quickly 
this  train  could,  under  the  circumstances,  be 
stopped,  and  his  best  Judgment  was  that  it 
conld  be  stoK>ed  within  the  length  of  the 
train,  which  would  not  aceed  2G0  feet  at 
the  most  The  witness  was  testifying  in 
b^lf  of  the  railway  company,  and  was  tell- 
ing of  the  effort  the  engineer  made  to  stop 
the  train.  This  evidence  Is  not  mentioned 
by  counsel  for  defendant  in  error  in  his 
brief;  but  it  was  earnestly  urged  upon  the 
attention  of  the  court  by  oral  argument 
We  believe  it  was  sufficient  to  send  the  case 
to  the  Jury  on  the  question  of  the  exercise 
of  reasonable  care  on  the  part  of  plaintiff  in 
error  after  it  discovered  the  dangerous  sit- 
uation of  defendant  in  error.  Admitting  the 
contributory  n^llgence  of  the  defendant  in 
error  may  have  had  something  to  do  in  caus- 
ing the  injury,  yet  it  would  have  been  error 
for  the  court  b^ow  to  have  directed  a  ver- 
dict for  the  plaintiff  in  error  with  this  evi- 
dence in  the  record." 

llie  opinion  concludes:  "With  the  forego- 
ing modifloations,  we  believe  the  opinion  of 
the  learned  Court  of  Appeals  states  the  law 
of  the  case."  A  reversal  and  remand  for  a 
new  trial  was  ordered.  If  the  evidence  at 
the  last  trial  was,  in  all  substantial  respects, 
the  same  as  at  the  first  trial,  then  the  law 
of  the  oaae  la  settled  in  the  former  opinions. 


In  HetropoUttm  By.  Oo.  T-  FonviUe^  125 
Pac.  1125.  it  is  said:  nt  Is  weU  settled  by 
both  reascHa  and  authority  that  a  dedricm  of 
an  ai^late  court  upon  questions  of  law 
must  control  the  case,  as  to  points  decided, 
at  all  subsequent  stages.  And  a  decMon  of 
the  Supreme  Oonrt  of  the  territory  of  Okla- 
homa is  the  law  of  the  case  at  snhseQaent 
stages,  eren  nStae  statehood.  Oklahoma  City 
Electric  Gas  &  Power  Go.  v.  Baomhoff,  21 
OkL  003,  90  Pac.  758;  Harding  v.  (Hllett, 
25  OU.  190,  107  Pac.  606,  and  authorities 
dted  In  these  cases.  This  rule  Is  subject  to 
the  quaUflcatlon  that  an  ai^Uate  court  may 
review  and  reverse  a  former  decision  In  the 
same  case,  where  adherence  to  the  former 
decision  would  result  in  gross  and  manifest 
injustice.  Oklahoma  City  Electric  Gas  & 
Power  Ca  r.  Baumhott,  21  Okl.  003,  90  Pac 
758." 

Three  propositions  need  consideration  in 
this  case:  (1)  Alleged  error  in  the  admission 
of  certain  testimony.  <2)  The  anffldency  of 
the  evidence  to  take  the  case  to  the  Jury. 
(S)  Alleged  error  in  giving  certain  instruc- 
tions and  in  refusing  others. 

[1]  1.  At  the  trial  the  plaintiff  was  aUow- 
ed  to  Introduce  from  the  record  of  the  for- 
mer trial  the  testimony  of  defendant's  en- 
gineer in  charge  of  the  train  that  struck 
plaintiff  at  the  crossing,  on  the  points  of 
bow  far  the  train  was  away  wheu  the  en- 
gineer first  saw  plaintiff,  and  ttiat  plaintiff 
was  very  close  to  the  trac^  and  appeared  to 
be  "deliberately  driving  over  the  crossing." 
This  was  objected  to  on  the  ground  that  tbe 
witness  (engineer)  was  present  and  conld  be 
called  as  a  witness.  The  plaintiff  contoids, 
and  the  trial  court  was  evidently  of  the  opin- 
ion, that  these  statements  being  the  details 
of  certain  spedflc  vital  facts  regarding  the 
situation  of  the  portlea  at  the  time  of  the 
injury,  brou^t  out  by  the  railway  ocanpsny 
Intentionally  and  designedly  fOr  tbB  pnntose 
of  proving  the  contributory  netflgeaoe  o( 
plaintiff,  tiMQT  stood  in  tbe  nature  of  admls- 
slons— die  assertion  (tf  spedflc  facts—by  de- 
fendant, thus  making  the  evidence  competent 
on  that  theory.  Some  authority  is  dted  to 
support  this  view  Ct  W^mwe  on  Bvtdoiee^  I 
10^  and  note);  but  Inasmuch  as  the  oi- 
gineer  was  later  called  as  a  wUness  by  the 
defendant  nnd  this  some  evldoice  woe  lata 
properly  Introduced  to  contradict  the  witness, 
the  questiim  of  whether  it  was  oonq>etent  hi 
the  first  Instance  loses  mudi  of  its  iajfot- 
tance.  It  may  be  admitted  that  the  evidence 
was  Ihcompet»it  In  dilet  yet  it  was  com- 
petent for  impeaching  purposes,  and  was 
properly  introduced  without  objection  for 
that  purpose.  This,  of  course,  does  not  make 
the  evidence  competent  as  substantive  proof 
In  the  case,  and  the  Jury  could  not  so  con- 
sider it;  if  the  defendant  had  asked  an  In- 
struction limiting  the  effect  of  this  evidoice 
and  it  had  been  refused,  a  very  serious  ques- 
tion would  have  bew  presented,  hot  sndi  In- 
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Btruclton  was  not  reqaeated,  and  we  tblnk 
that  tbe  error.  If  error  It  was.  Bhonld  be  held 
to  have  been  waived. 

[S]  Complaint  la  also  made  because  of  the 
admission  In  evIdHice  of  the  testinuHiy  given 
at  the  fwvaer  trial  by  tbe  witness  Connor. 
The  objection  ui^ed  seems  to  go  to  the  point 
that  there  was  not  shown  snffldent  diligence 
in  procuring  the  attendfince  of  Uie  witness  to 
Jastlfy  the  use  of  his  former  testimony.  This 
witness  was  an  express  uessoiger  on  defend- 
ant's train  at  the  time  of  the  injury.  Be 
was  produced  at  tbe  flrat  tiUil  by  defendant 
and  testified  in  Us  defense.  This  testimony 
shows  that  he  resided  at  Baxter  Springs, 
Kan.  Tbe  testimony  was  taken  in  shorthand, 
transcribed  Into  longhand,  and  printed  In 
tbe  eortlfled  record,  made  In  the  former  ap- 
peal M  this  case;  and  certain  parts  of  bis 
testimony,  and  that  of  defendant's  ei^lneer, 
were  Q>eciflcally  set  out  In  the  former  opln- 
i<m  of  this  court,  as  raising,  when  considered 
t(«ether,  a  <iaeetlon  for  the  Jury  to  pass  up- 
on. So  far  as  the  record  shows,  this  witness 
la  a  nonresident  of  the  state,  and  not  sub- 
ject to  the  court's  process.  He  was  produced 
by  defendant  at  tlie  first  trial,  although  he 
lived  in  another  state  at  the  time.  He  was 
not  present  at  this  trial.  His  deposition 
could  liave  been  taken  perhaps,  but  he  liad 
been  before  the  court  once  and  had  been  ful- 
ly examined  by  both  sides.  If  be  was.  a  cred- 
ible man,  and  defoidant  had  vouched  for 
this  when  it  used  him,  he  would  have  testl* 
fled  a  second  time  substantially  as  he  did  be- 
fore. His  evidence  was  highly  material;  con- 
sidering the  law  of  the  case  as  having  been 
settled  In  tbe  former  opinions,  this  evidence 
was  pivotal;  without  it,  plaintilTB  case  failed. 
Hie  evidence  was  admissible  under  the  rule 
announced  by  the  Supreme  Court  of  Arkan- 
■asb 

In  Clinton  t.  Estes,  20  Ark.  216,  a  dvll 
case,  the  court  say:  "Proof  of  what  a  wit- 
ness swore  upon  a  former  trial  Is  admissible 
in  evidence  on  a  subsequent  trial  of  the  same 
cause,  if  he  be  a  nonresident,  and  out  of  the 
jurisdiction  of  the  court;  but  if  bis  place  of 
residence  be  known,  and  his  testimony  can 
be  takrai  under  a  commission.  It  is  within  tbe 
discretion  of  the  court  to  Issue  a  conuolaslon 
to  take  bis  testimony,  or  admit  proof  of  what 
be  formerly  testified,  and  the  decision  of  tlie 
court  admitting  the  proof  must  be  regarded 
as  oonclusive  unless  there  be  shown  gross 
abuse  ot  such  discretion." 

In  Taughan  v.  State,  58  Ark.  S70,  24  S.  W. 
880,  which  was  a  caidtal  criminal  case,  it  is 
aaM:  "The  settled  law  of  this  state  Is  that 
where  the  adverse  witness  Is  dead,  beyond 
the  Jurisdiction  of  the  court,  or,  upon  dili- 
gent Inquiry,  cannot  be  foond.  wliat  sndi 
witness  testified  on  a  former  occasion  on  tbe 
same  issue,  and  betwe«i  the  same  parties, 
may  be  given  in  evidence,  provided  the  ac- 
cused was  present  having  the  rl|^t  of  cross* 
examiiiation."  To  sustain  the  text  the  court 
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dtes  Pope  v.  State,  22  Ai^.  372;  Hurl^  t. 
State,  20  Ark.  17;  Shackelford  v.  SUte,  83 
Ark.  539;  Green  v.  State,  38  Ark.  304;  Do- 
lan  V.  State,  40  Ark.  481;  Sneed  v.  State,  47 
Aifc.  180,  1  B.  W.  68;  1  areenleaf  on  Bvl- 
denc^  I  163. 

In  16  Cyc.  p.  1088,  tbe  rule  Is  stated  thus: 
"Facts  may  be  established  by  evidence  there- 
of given  on  a  former  trial,  provided  tiie  court 
Is  satisAed:  (1)  That  the  party  agalust  whom 
the  evidence  is  offered,  at  his  privy,  was  a 
party  on  the  former  trial ;  (2)  that  the  issue 
Is  substantially  the  same  in  the  two  cases; 

that  the  witness  who  imposes  to  testify 
to  the  former  evidence  is  able  to  state  it  with 
satisfactory  correctness;  and  (4)  that  a  suf- 
ficleat  reason  is  shown  why  the  original  wit- 
ness is  not  produced.  The  first  three  of  these 
conditions  render  the  reported  evidence  rele- 
vant; tbe  fourth  is  necessary  to  Justify  the 
court  in  receiving  it  Under  these  condi- 
tions tbe  evidence  is  admissible  from  neces- 
sity even  if  there  is  other  evidence  to  the 
same  effect;  and  the  admission  of  tbe  evi- 
deuoe  in  criminal  cases  does  not  contravene 
a  code  provision  that  on  a  new  trial  in  such 
cases  'aU  the  testimony  must  be  produced 
anew.' " 

In  A.,  T.  &  S.  F.  By.  Co.  Osbom,  64 
Kan.  187,  67  Pac.  547,  91  Am.  St  Rep.  189, 
the  syllabus  prepared  by  the  Supreme  Court 
of  Kansas  is:  "The  testimony  of  a  witness 
given  at  a  former  trial,  and  which  was  taken 
and  preserved  by  an  official  stenographer  of 
the  court  as  the  law  directs.  Is  admissible  in 
evidence  where  it  appears  that  tbe  witness 
is  out  of  the  Jurisdiction  of  the  court  and 
beyond  the  reach  of  Ite  process." 

In  the  case  of  Omaha  St  By.  Go.  v.  El- 
kins,  reported  In  39  Neb.  480.  58  N.  W.  164, 
the  syllabus  prepared  by  the  court  is  as  fol- 
lows :  "Where  a  witness  is  shown  to  be  ab- 
sent from  tbe  state,  bis  testimony  given  at  a 
former  trial  of  the  case  Is  admissible  in  the 
evidence  If  otherwise  unobjectionable." 

See,  also,  Oklahoma  By.  Co.  v.  Boles,  30 
Okl.  764,  120  Pac.  1104.  For  a  full  discus- 
sion of  this  subject,  see  the  numerous  au- 
thorities cited  in  the  cases  quoted  from.  It 
has  been  held  by  tbe  Supreme  Court  of  the 
state  of  Arkansas  that  the  question  of  wheth- 
er a  proper  showing  has  been  made,  as  to 
the  absence  of  the  witness,  rests  largely 
within  the  discretion  of  the  trial  court,  and 
his  action  in  the  zeroise  of  such  discretion 
will  not  be  reversed  on  appeal  unless  a  gross 
abuse  thereof  is  shown.  Vanghan  v.  State, 
68  Ark.  363,  24  S.  W.  885;  Gllntoa  T.  SMea, 
20  Ark.  216. 

[3]  The  objection  Is  also  made  to  the  tes- 
timony of  the  witness  Connor  that  his  evi- 
dence as  to  how  quick  and  how  short  a  dla* 
tance  the  train  would  stop  in  was  not  com- 
petent, because  it  did  not  appear  that  he  was 
qualified  to.  ^ve  an  opinion  on  the  matter. 
Tlie  evidffiiee  sbowa  that  this  man  was  run- 
ning on  the  train  u  an  express  measmger; 
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It  la  fairly  Inferable  that  be  had  been  rnn- 
nlng  as  such  on  tbls  road  for  some  time,  be- 
cause he  speaks  of  the  engineer  having  "al- 
ways whistled  for  that  crossing,"  he  was  so 
familiar  with  the  road  that  he  "could  tell 
where  he  was  without  looking  out  of  the 
oar,"  etc.  He  states  what  would  happen  when 
"the  emergency  brakes"  and  "when  the  air" 
was  put  on,  etc. ;  aays  the  train  would  slide, 
etc.  Then  makes  the  statement  as  to  stop- 
ping of  the  train  of  two  coaches  In  Its  length. 
When  this  testimony  was  given  at  the  first 
trial  no  objection  was  made  that  the  witness 
was  not  qaallfled  to  glre  an  opinion— be  was 
defendant'js  witness  then— and  at  the  last 
trial  the  court,  on  the  objectlim  being  made, 
held  that  sufficient  knowledge  had  been  shown 
to  admit  the  erldenca  This  question,  under 
the  rule  of  decision  In  the  federal  courts,  Is 
left ,  largely  to  the  discretion  of  the  trial 
court  In  Cbateaugay  Ore  &  Iron  Go.  t. 
Blake,  144  U.  S.  476,  12  Slip.  Ct  731.  86  L. 
Ed.  SIO,  It  l8  said:  "The  amount  of  knowl- 
edge which  a  witness  most  possess  before  a 
party  is  entitled  to  his  opinion  as  an  expert 
is  a  matter  which  must  be  left  largely  to  the 
discretion  of  the  trial  court,  and  Its  ruling 
thereon  will  not  be  disturbed  unless  clearly 
erroneous."  The  same  rule  Is  stated  in  many 
other  federal  decisions.  Congr^,  etc..  Spring 
Co.  T.  Edgar,  99  U.  8.  645,  25  L.  Bd.  487; 
StUlwell,  etc.,  Mfg.  Co.  v.  Phelps,  130  U.  S. 
520,  9  Sup.  Ct  801,  32  h.  Ed.  1035;  Inland, 
etc..  Coasting  Co.  v.  Tolson,  139  n.  S.  551,  11 
Sup.  Ct.  653,  35  L.  Ed.  270 ;  Erbardt  v.  Bal- 
Un,  55  Fed.  96S,  5  C.  C.  A.  363;  8  Ency.  P. 
&  P.  750.  Taking  all  the  testimony  of  this 
witness,  his  line  of  work,  his  evident  famil- 
iarity with  train  service  and  the  movement 
of  trains,  we  cannot  say  that  the  decision  of 
the  trial  court  to  admit  the  evidence  "was 
clearly  wrong  as  a  matter  of  law." 

[4]  This  brings  us  to  consider  whether, 
under  the  evidence  as  It  now  stands,  the  case 
should  have  been  submitted  to  the  Jury.  If 
the  evidence  of  the  engineer  and  Connor  at 
this  trial  was  identical  with  that  given  at 
the  former  trial,  it  would  need  no  considera- 
tion, because  it  was  held  to  raise  a  legiti- 
mate Jury  question  in  the  former  opinion. 
The  evidence  of  Connor  Is  the  same.  The 
evidence  of  the  engineer  Is  not  In  exact  ac- 
cord with  his  former  testimony.  Asked  on 
the  first  trial  how  far  he  was  away  from  the 
crossing  when  he  discovered  plaintiff,  he 
replied :  "We  must  have  been  300  or  400  feet 
His  team  could  not  have  been  more  than  20 
feet  from  the  track."  Thai,  after  stating 
th^t  plaintiff  was  Inside  the  right  of  way, 
be  was  asked  what  plaintlfT  appeared  to  be 
doing,  and  replied,  "He  seemed  to  be  delib- 
erately driving  over  the  crossing."  At  the 
first  trial,  this  evidence  was  introduced  to 
show  clearly  and  beyond  the  peradventure  of 
a  doubt  that  plalntifF  was  guilty-  of  contrib- 
utory' negligence.  At  the  last  trial,  perhaps 
because  of  the  ft>rm  of  the  questions,  or  the  | 
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lapse  of  time,  the  testimony  appears  consid- 
erably dilnted.  The  evidence  on  this  point 
given  at  last  trial  follows:  "Q.  Aboat 
bow  far  were  you  from  the  crossing,  Mr. 
Baker,  when  you  first  noticed  some  one  ap- 
proaching tbe  track?  A.  Well,  I  would  Imag- 
ine, from  the  looks  of  things,  I  was  about 
300  or  400  feet,  possibly  that;  somewhere 
along  in  the  neighborhood  of  300  or  400  feet. 
Q.  When  you  first  saw  the  object  aroroACb* 
Ing  tbe  track,  where  was  It  with  refbrenoe 
to  the  tnckJ  A.  Well,  he  was  on  the  west 
side  ai^roacblng  tiie  track,  I  could  not  saj 
how  far,  th&  team  seemed  to  be  pretty  close 
in,  and  I  thought  it  was  the  right  of  way 
fence,  you  know.  *  *  *  Q.  Did  you  know 
that  Mr.  Baker,  tbe  i^alntlff,  was  going  to 
drive  upon  the  track  when  yon  first  saw 
him?  A.,  I  didn't  know  whether  he  was  go- 
ing to  or  not  Q.  What  would  be  your  guess? 
A.  It  would  be  a  natural  presumption  that 
he  was  not  going  to."  The  cross-exandnation 
on  this  point  is  reproduced,  as  foUovra :  "Q. 
Mr.  Baker,  how  fhr  were  yon  from  the  cross* 
ing  wh<ai  you  first  noticed  Mr.  Baker's  team? 
A.  I  must  have  been  about  400  feet  Q.  Did 
you  make  Owt  answer  before?  A.  I  dont  re- 
member now  what  I  did  answer.  •  •  • 
A.  Well,  I  must  have  answered  it  that  ^ray 
at  that  time.  Q.  Then  wasn't  this  question 
put  to  you  by  the  plaintiff's  attorney  at  tbe 
other  trial :  *Q.  How  far  wwe  th^  from  the 
railroad  when  you  first  noticed  them?  A. 
Well,  his  team  couldnt  bare  been  om  20 
feet  from  the  track.'  Did  yon  vuswa  that! 
(Showing  to  witnen  the  record.)  A.  Why, 
It's  here;  I  must  have  answered  it  that  way. 
Q.  That  Is  true,  ain't  it;  ain't  that  so?  A. 
Well,  I  expect  It  Is.  Q.  And  wasn't  this  ques- 
tion also  put  to  you  then :  'Q.  You  knew 
they  were  coming  towards  the  railroad  and 
would  probably  come  on  It?  A.  Tea,  sir.' 
(Showing  to  witness  the  record.)  A.  Yes, 
sir ;  I  answered  It  that  way,  I  reckon." 

This  testimony,  when  analyzed,  amounts 
to  this:  The  engineer  saw  the  plaintiff  in- 
side the  right  of  way,  near  the  track,  appar- 
ently driving  across  the  crossing,  when  the 
train  was  300  or  400  feet  away;  the  train 
consisted  of  two  coaches  and  an  engine;  its 
entire  length  Is  estimated  at  from  170  to  190 
feet  Connor  testified  the  train  could  bo 
brought  to  a  stop  In  its  length  (170  to  190) 
feet  In  fact  the  train  did  not  stop  untO 
the  rear  end  was  a  considerable  distance 
past  the  crossing.  The  engineer  testified 
that  upon  se^ng  the  plalntUf  approaching 
the  crossing,  he  immediately  did  everything 
possible  to  bring  ttie  train  to  a  stop.  This 
conflicts  with  the  evidence  of  Connor.  If 
the  train  could  have  been  stopped  In  170  to 
190  feet  this  fact  discredits  the  sfotement 
that  all  was  Immediately  done,  after  dis- 
covering the  plalntlfTs  peril,  that  could  have 
been  done.  In  the  first  trial  the  mglneer 
had  no  doubt  but  that  plaintUt  was  delibtf- 
ately  driving  across  the  track  In  front  at  the 
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approatdtlng  train.  He  does  not  deny  this 
at  the  last  trial,  and  admits  he  so  testified  at 
the  flrat  At  the  last  trial  counsel  refrained 
from  asking  the  engineer  "what  plaintiff  ap- 
peared to  be  doing,"  bnt  asked  htm,  "Did 
yoa  know  *  •  •  plaintiff  was  going  to 
drive  on  the  track?"  The  answer  was  that 
the  witness  "did  not  know."  Of  course,  he 
did  not  know.  He  was  then  asked,  "what 
would  be  Ms  guess."  This  gave  the  witness 
the  chance  to  bare  answered  as  in  the  first 
trial,  bat  the  witness  irresponsively  answers 
that  the  presumption  would  be  that  he  was 
not  going  to  drive  on  the  track.  But  when 
confronted  with  his  former  statements  he 
takes  nothing  back,  denies  nothing,  nor  does 
he  attempt  to  explain  anything  away.  He 
in  a  way  adopts  hla  former  answers.  Tak- 
ing all  his  testimony  including  the  statement 
that  when  he  saw  plaintiff  he  Immediat^y 
did  all  be  could  to  bring  his  train  to  a  stop, 
it  seems  clear  that  at  the  time  the  engineer 
thought  from  actions  of  plaintiff  that  be  was, 
heedless  of  bis  danger,  "deliberately  driving 
across  the  track  in  front  of"  the  on-coming 
train.  If  so,  regardless  of  plalntUTs  contrib- 
utory negligence.  It  became  the  duty  of  de- 
fendant, upon  tbls  situation  presenting  Itself, 
to  use  ordinary  care  to  prevent  Injuring 
plaintiff  after  his  peril  became  known,  as 
formerly  held  In  this  casfe  See  former  opin- 
ion, this  case  snpra,  and  Oklahoma  City  Ry. 
Co.  T.  Barkett.  80  Okl.  28,  118  Fac  360,  and 
cases  cited. 

It  only  remains  to  examine  the  Instruction 
submlttlnE  this  question  to  the  Jury.  On  this 
phase  of  the  case  the  Jury  was  Instructed 
as  follows:  "The  court  Instructs  the  Jury 
that  the  rule  that,  even  If  the  defendant 
be  shown 'to  have  beoi  guilty  of  negligence, 
the  plaintiff  cannot  recover  if  he  himself 
be  shown  to  have  been  guilty  of  contributory 
negligence  which  may  have  had  something  to 
do  In  causing  the  accident;  yet  the  contrib- 
utory negligence  on  his  part  would  not  ex- 
onerate the  defendant  and  disentitle  the 
plaintiff  from  recovering,  if  It  be  shown  that 
the  defendant  might,  by  the  exercise  of  rea- 
sonable care  and  prudence,  have  avoided  the 
consequences  of  the  plalnttfTs  negligence. 
Defendant  claims  that  plaintiff  In  driving  on 
the  track  was  guilty  of  negligence  wbicfa  was 
the  iwoxlmate  cause  of  the  Injury,  and  evi- 
dence has  been  introduced  showing  that  the 
engineer  saw  the  plaintiff  driving  onto  the 
track  before  the  collision  occurred.  Tou  are 
instructed  that,  even  though  you  should  And 
tbat  plaintiff  in  driving  on  the  trat^k  was 
gull^  of  negligence  which  contributed  to  bis 
Injury,  this  fact  would  not  bar  his  recovery, 
If  the  en^neer  discovered  his  position  and 
that  h»  was  In  peril  In  time  to  avoid  the  col- 
lision, and  after  such  discovery  neglected  to 
exercise  reasonable  care  to  avoid  this  colli- 
slon  and  as  result  of  his  failure  to  exercise 
meh  care  the  collision  occurred."    It  ap- 
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pears  to  ns  that  this  Instruction  snbstaatiall]^ 
states  the  law  applicable  to  the  facta. 
The  cause  shonld  be  afllrmed. 

FEB  OUBIAM.  Adopted  in  whol« 
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JOHNSON  et  aL  v.  CBAIO  et  iL  t 
(Snpreme  Court  of  Oklahoma.  Feb.  18, 1913.) 

(Bvilaiug  bp  l*e  OourtJ 
"L  Deeds  (i  06*)  —  Dujtbbt  —  PASOt  Bn- 

DKNCE. 

Where  there  is  a  qaestlon  aa  to  whether 
there  had  been  a  delivery  of  a  deed  of  con- 
veyance, the  real  test  is  the  intention  of  the 
grantor,  which  intention  may  be  manifested  by 
mere  acts  or  by  words  or  both  combined,  and 
such  acts  and  words  and  the  circumBtances 
relevant  thereto  are  sosceptibls  ot  parol  proo6 
[Kd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  Si  117-123,  120;  Dec  Dig.  f  56.*] 

2.  Deeds  (SS  200,  208*)  —  "Dbuvbbt"  —  Bvi- 

DKMOI. 

In  an  action  to  caacel  a  deed  on  the. 
ground  of  nondelivery,  where  it  appears  that 
the  grantor  bad  previously  declared  on  differ- 
ent occasions,  his  intention  to  leave  all  his 
property  to  grantee,  a  girl  whom  be  had  reared- 
and  cared  for  as  his  daughter  from  infancyi. 
and,  realising  his  failing  health  and  approachi. 
ing  disBolutioD,  sent  for  an  attorney  to  draft 
the  papers  Qecessary  to  convey  his  property 
to  grantee,  and,  after  conQeeltng  with  the  at- 
torney as  to  the  best  means  of  doing  so,  mad* 
a  will  bequeathing  his  personal  property  to  her, 
and  a  deed  conveying  all  his  real  property  to 
her,  and,  after  signing  the  will  and  acknowledg- 
ing the  deed,  requests  that  they  both  be  given' 
to  grantee,  and  thereafter  stated  that  he  had 
done  BO  and  liad  left  all  his  property  to  gran- 
tee, Boch  acts  show  a  manifest  intention  to' 
vest  title  in  grantee,  and  constitute  a  delivery. 

[Bd.  Note.— For  other  oases,  see  Deede,  Cent 
Dig.  If  601,  625-632;  Dec  Dig.  ff  200,  20&* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2.  pp.  1958-1970;  vol  8,  p.  7632 J 

3.  New  Tbial  (S  177*)  ~  Ejbctuent  —  New 
TaiAL  AS  or  Biqht. 

Section  4792,  WllBon's  Rev.  &  Ann.  SUt  ■ 
of  Okla.  1903,  which  gave  the  party  against 
whom  judgment  was  rendered  in  an  action  to 
recover  real  estate  a  second  trial  as  a  matter 
of  right,  was  repealed  by  an  act  of  the  Leg)s-~ 
latnre  approved  February  9.  1909  (Laws  I90(k- 
c.  29).  On  February  15.  1909,  a  suit  was  filed 
to  recover  possession  of  certain  real  eatate», 
and  cancel  a  deed  thereto.  In  April,  1010,  the 
cause  was  tried  and  judgment  rendered  against 
plaintiff.  On  April  80.  1910.  plalntifl  demanded 
a  second  trial  as  a  matter  of  right,  and  was 
refused.  Held,  that  a  second  trial  as  a  matter 
of  right  was  properly  denied. 

[Ed.  Note. — For  other  cases,  see  New  Trial* 
Cent  Dig.  S  844 ;  Dec  Dig.  8  177.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Kingfisher  Coun- 
ty;  A.  H.  Houston,  Judge. 

Action  by  John  H.  Johnson  and  others 
against  W.  C.  and  Etta  Craig  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring' 
error.  Aflirmed. 

F.  L  Boynton,  of  Kingfisher,  for  plali^ 
tiffs  in  error.  D.  K.  Cunningham  and  U 
R.  Weiss,  both  of  KlngfiiriMr,  for  defaidanta 
In  error. 
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HABRISON,  C.  This  action  was  Instltnt 
ed  1^  John  H.  Johnson  and  other  broUien 
and  sisters,  collateral  heirs  of  James  John- 
son, deceased,  to  set  aside  a  deed  and  recov- 
er possession  of  a  certain  tract  of  land  situ- 
ated In  Kingfisher  county  and  certain  town 
lots  in  the  dty  of  Klugflsher,  deeded  to  de- 
fendant Btta  Craig  by  deceased  during  bis 
lifetime.  The  cause  was  tried  at  the  April 
term,  1010,  resulting  in  a  verdict  and  judg- 
ment for  defendants.  From  this  Ja^nent 
plaintlfls  appealed  upon  15  assignments  of 
error.  But  the  dedslve  question  Inrtdved  is 
whether,  under  the  erldoice,  Uie  deed  was  In 
fact  d^rered  to  defendant  Etta  Craig  by  de- 
ceased dnrlng  his  Ufetlma 

The  facts  are:  That  Etta  Craig  and  her 
sister  while  they  were  mere  babies  were  tak- 
en to  be  reared  deceased  and  his  wife. 
That  after  being  so  taken  they  bad  lived 
with,  made  their  home  with*  and  had  been 
cared  for  and  provided  fOr  deceased  and 
his  wife  dnrlng  their  lifetime.  At  the  time 
of  taking  the  children  deceased  lived  In  Free- 
mont  county,  Iowa.  Some  years  later  he 
moved  to  Nebraska,  taking  the  dilldren  with 
him.  While  living  In  Nebraska  his  wife 
died.  Thereafter  he  removed  to  Oklahoma, 
and  purchased  the  property  in  guestion.  The 
older  of  the  two  girlst  Etta,  had  married 
William  a  Craig,  one  of  the  defendants  here- 
in. CraiK  and  his  wife,  at  the  request  of 
deceased,  came  to  Oklahoma  to  live  with 
him,  and  were  living  with  him  at  the  time  of 
hte  death.  It  appear^  that*  before  deceased 
came  to  Okaboma,  he  had  made  a  will  be- 
queathing his  property  to  the  two  girli^  but 
that  such  will  had  been  left  with  some  de- 
positary in  the  state  of  Nebraska.  H«ice  the 
provtelons  of  this  will  do  not  appear  in  the 
record.  But  a  short  time  prior  to  hla  death, 
the  younger  girl  having  married  somewhat 
against  bis  wishes,  he  made  a  new  will,  be- 
queathing all  of  tala  personal  property  to  the 
older  gm,  Etta  Craig,  and  on  the  same  day 
executed  a  deed  conveying  all  of  his  real 
estate  to  her ;  W.  G.  Crate,  her  husband,  be- 
ing named  as  executor  in  the  last  will,  which, 
aftw  the  death  of  deceased,  was  duly  pro- 
bated, and  the  deed  recorded.  It  Is  claimed 
by  plaintiffs  that  the  deed  in  question,  though 
execnted  on  the  day  the  will  was  made,  was 
not  in  fact  delivered  until  after  the  death  of 
deceased,  and  was  theretore  insufficient  to 
convey  title  either  as  a  will  or  as  a  deed.  The 
facto  as  to  delivery  being  controverted,  the 
whole  case,  therefore,  rests  upon  the  ques- 
tion of  fact  whether  the  deed  was  delivered 
before  or  after  the  death  of  deceased. 

[1]  That  such  question  is  one  of  fact  to  be 
determined,  by  the  circumstances,  actions, 
statements,  and  intention  of  the  grantor  is  the 
consensus  of  authorities.  14  Ballard  on  Beal 
Property,  H  146, 1S2;  8  Devlin  on  Deeds  (3d 
Ed.)  I  265;  9  Am.  &  Eng.  (2d  Ed.)  154;  IS 
Oyc;  760,  and  authorities  cited  by  the  fore- 
going text-writers.  And  that  such  Ifact  Is 
TOSc^tlble  of  parol  proof  Is  also  well  set- 


tled by  the  same  authorities  13  Ballard  on 
Beal  Property,  |  140;  Price  v.  Hudson,  ISH 
m.  284,  17  N.  E.  817;  Beichart  v.  Wilbelm, 
83  Iowa,  610,  60  N.  ^.  19;  8  Devlin  on 
Deeds  &A  Ed.)  266.  See,  also,-  notes  and 
authorities  cited  by  each  of  the  above  text- 
writers. 

[2]  It  Is  urged  by  idaintUE  in  wror  that  the 
court  erred  in  divers  Instances  in  the  recep- 
tion and  rejection  of  testimcmy,  but  from  an 
examination  of  the  record  we  find  no  mate- 
rial oror  In  this  r^id.  Nor  do  we  find  any 
matwtally  prejudicial  error  In  tite  courts 
clmrge.  The  dedsive  fact  to  be  determined 
hy  the  jury  Uom  the  evidence  waa  wtaethtf 
the  deed  had  been  ddlvered  before  or  aftor 
the  death  of  the  grantor.  The  two  phases  of 
the  question  were  fairly  submitted  to  the 
Jury  In  the  courfs  charge.  The  jury  beard 
the  testimony  as  to  the  statementa  of  tlie 
grantor,  his  decdaratlmia  as  to  what  be  de- 
sired to  do  with  hie  property,  and  what  he 
intended  to  do  with  It.  as  to  just  what  his 
acta  and  statementa  were  at  the  time  of  the 
execution  and  delivery  of  13m  deed,  and  as 
to  what  were  hSa  acta  and  statementa  in  ref- 
erence thereto  after  the  execution  of  the 
deed,  and  tnm  a  consideration  of  all  these 
facta  and  drcumstancea  thay  said  their 
verdict  that  the  deed  was  delivered  iwlor 
to  the  death  of  the  grantor.  This  verdict 
ia  reasonably  supported  by  the  evldeoce,  and 
Is  in  harmony  with  the  law.  The  record 
shows:  That  deceased  had  stated  to  divas 
persons  that  the  two  girls  were  his  adopted 
daughters  (howevw,  owing  to  the  alleged 
loss  of  some  of  the  adoption  papers,  the 
proof  &iled  to  sustain  tills  contention,  and 
the  court  eliminated  the  adoption  feature 
from  the  case  in  Us  instrucOoua),  and  tliat 
it  had  always  been  his  intention  to  leave  aU 
his  property  to  them  at  hla  death.  That; 
owing  to  his  failing  health,  he  foresaw  his 
impending  diasolutlm  and  seiU  for  an  M- 
tomey,  Mr.  McNai^ht,  to  come  out  and  draw 
his  wiU.  That  McNaught  and  hla  wife  came 
out  to  Johnson's  house,  and  that  on  that  and 
on  previous  occasions  he  had  stated  to  He- 
Nauis^t  what  his  Intentions  were  as  to  the 
disposition  of  his  property,  and  that  be  ln< 
tended  that  it  should  go  to  the  girls.  That 
on  the  occasion  of  the  drawing  of  the  will 
he  stated  to  HcNaught,  In  the  priasence  and 
hearing  of  several  others,  that  it  had  beat 
his  Intention  to  bequeath  hla  property  to  the 
two  girls,  but  that  Lovlna,  the  younger,  hav- 
ing married  against  his  wishes,  and  not  be- 
ing mentally  bright,  he  would  give  it  all  to 
Etta,  the  older,  as  she  had  always  been  a 
good  ^1,  and  he  felt  sure  tliat  she  would 
properly  take  care  of  Lovina.  That  he  ctm- 
snlted  with  McNaught  as  to  whether  It  would 
be  better  to  make  a  deed  In  fee  simple  to  the 
real  estate  and  to  bequeath  the  personal 
property  by  will.  That,  after  consulting  and 
talking  over  this  matter,  he  made  a  will  be- 
queathing all  of  his  personal  property,  and 
executed  a  deed  conveying  all  bis  real  pnp- 
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ertr  to  Etta  Craig.  That  after  the  will  bad 
been  duly  signed  and  witnessed,  and  the 
deed  signed  and  acknowledged,  he  put  them 
In  a  tin  box,  with  Instructiooa  that  it  be 
given  to  Etta  to  take  care  of.  That  Etta, 
Mrs.  Cmlg,  being  sick  and  In  bed  at  the  time, 
did  not  take  the  papers  Into  her  own  hands, 
bat  told  her  husband  to  put  them  away  in 
the  drawer.  This  la  the  substance  of  the 
testimony  of  attorney  McNaught  and  his  wife 
aud  of  the  defendant  Craig  and  his  wife 
and  others  present  at  the  time. 

It  la  contended  by  plalntlfT  in  error:  That 
these  acts  on  the  part  of  the  grantor  were 
not  sufficient  to  show  an  intention  to  re- 
linquish all  control  over  the  deed  at  that 
time,  and  were  not  sufficient  to  constitute 
a  d^rery  of  the  deed.  That  it  was  intend- 
ed by  the  grantor  to  give  the  box  containing 
the  papere  into  Mrs.  Craig's  hands  merely 
to  be  taken  care  of  by  her  for  him,  and  that 
delivery  would  take  place  after  his  death. 
It  must  be  observed,  however,  that  the  acts 
of  the  grantor  relevant  to  his  intention  In 
the  matter  are  not  limited  solely  to  what 
took  place  on  the  day  of  the  execution  of 
the  Instruments.  But  the  testimony  of  Mr. 
and  Mrs.  Craig,  which  was  not  denied  and 
which  is  corroborated  by  subsequent  events, 
is  that  the  next  day  or  two  after  the  deed 
and  will  had  been  made  and  given  to  her 
she  and  deceased  had  a  conversatloa  In  ref- 
erence to  the  papers  and  In  reference  to 
whether  the  deed  was  In  proper  shape.  That 
he  asked  her  to  get  It  for  him  and  let  him 
examine  It  That  he  did  so,  and  they  dis- 
cussed Its  provisions.  That  he  suggested 
that  It  might  be  taken  to  town  and  submit- 
ted to  another  lawyer  for  examination,  and 
that  if  it  were  not  all  right  be  would  make 
it  all  right  That  porsnant  to  this  conver- 
sation, she  took  the  deed  to  town  and  sub- 
mitted It  to  attorneys,  who  pronounced  It 
all  right  That  she  returned  with  It  and 
Informed  him  what  the  lawyers  had  said. 
That  be  gave  It  bade  to  her  and  told  her 
to  keep  It  That  she  thereafter  took  It  to 
town  and  deposited  It  In  a  safe  for  safe- 
keeping. That  after  the  conversation  above, 
no  further  mention  was  ever  made  of  the 
deed,  nor  any  farther  expression  of  any  de- 
sire to  exercise  any  control  over  It  was  ever 
made  to  grantee  by  deceased.  Now,  under 
the  overwhelming  weight  of  authority,  from 
the  decisions  of  the  courts  of  nearly  every 
state  In  the  Union  as  well  as  from  the  Su- 
preme Court  of  the  United  States,  the  real 
test  of  detivery  Is  the  Intention  of  the  gran- 
tor. 

In  9  Am.  ft  Eng.  (2d  Ed.)  154,  appears  the 
following  text:  "The  real  test  of  delivery 
la  this:  Did  the  grantor  by  his  acts  or  words, 
or  both,  intend  to  divest  himself  of  title? 
If  00,  Uie  deed  is  delivered" — citing  a  long 
Uat  of  authorities.  The  same  doctrine  Is  an- 
nounced in  13  Cyc,  also  Devlin  on  Deeds  and 
Ballard  on  Real  Property.  "What  amounts 
to  ft  floal  deliTWj  aad  acoaptance  of  a  deed 


ia  a  question  of  law,  as  la  also  the  weight 
of  uncorroborated  evidence.  But  whethtf 
facts  exist  which  constitute  a  delivery  is  a 
question  for  the  Jury,  to  be  determined,  un- 
der a  proper  diarge  of  the  court,  from  all 
the  evidence  on  that  point,  where  there  Is 
conflicting  testimony.  The  rule  applies  to  an 
acceptance  or  dissent  of  the  grantee,  aud 
likewise  to  the  question  of  the  time  of  de- 
livery." 13  Cyc.  760.  In  9  Am.  ft  Eng.  163: 
"Delivery  is  a  word,  act  or  both  combined, 
by  which  a  grantor  expresses  a  present  in- 
tention to  divest  himself  of  tide  to  property 
described  in  an  appropriate  deed.  No  partic- 
ular form  of  delivery  Is  required.  •  •  ♦  " 
This  deflnit'-)u  In  substance  la  adopted  by 
practically  all  modem  text-writers  on  the 
subject  "The  question  of  whether  or  not 
there  has  been  a  delivery  of  a  deed  Is  one 
largely  of  Intent,  which  Intent  is  to  |>e  gath- 
ered from  the  facto  and  circumstances  snr^ 
rounding  the  transaction  in  connection  wltb 
positive  proof."  14  Ballard  on  Beal  Proper- 
ty, 146,  citing  Brown  v.  North,  141  Iowa, 
215,  119  N.  W.  629;  Blegel  t.  Blegel,  243 
la  626^  90  N.  B.  U06;  Olade  Coal  Mining 
Co.  T.  Harris,  65  W.  Ta.  162.  63  S.  B.  873; 
G&ylord  t.  Oaylord,  UO  N.  a  222,  63  S.  B. 
1028;  Ackman  v.  Porter,  239  HI.  578  [88  N.  B. 
231];  Flyim  t.  Flymi,  17  Idaho,  147, 104  Paa 
1030;  and  9  Am.  ft  Eng.  154.  Alao  section 
147, 14  Ballard.  "If  there  exists  an  IntenU^m 
on  the  xiart  of  the  grantor  to  oonvey  the  land 
to  another  and  he  eneates  a  deed  to  carry 
that  Intention  Into  effied;  the  deed  Is  deliver* 
ed  whenever  the  grantee  obtains  possession 
of  It  and  aocqtts  It"  1  Devlin  on  Deeds 
(3d  BdO  I  aeOa.  Id.  261:  '*It  Is  not  neces- 
sary to  pursue  any  particular  coarse  to  effect 
a  valid  dellv^  of  a  deed.  It  is  snffldoit 
that  a  grantor  Intends  when  execntjng  a 
deed,  to  be  understood  as  delivering  It 
«  •  *  Uke  any  other  fac^  proof  of  wbldi 
Is  lequlred,  the  d^very  ct  a  deed  may  be 
establlBhed  by  drcnmstanttal  evldenca,"  Id. 
266:  "When  tbene  Is  poeitiTO  evidence  that 
a  deed  iraa  ddivexed  at  Its  date  and  It  Is 
shown  tn  addition  to  this  that  the  deed  was 
ready  for  d^very  at  that  time,  .and  Oiat 
its  deUvery  was  practicaUe,  etvldenee  con- 
sisting of  TCfbal  admisslous  and  the  testi- 
mony of  prejudiced  parties,  to  estabUsb  a 
delivery  at  a  dlffaeAt  time,  cannot  be  re- 
garded as  ccwvlncing  In  a  proceeding  In 
equity.  •  •  •  Dedaratlons  of  a  grantor 
that  he  had  given  his  boys  the  land  are  ad- 
missible as  against  Interest  on  an  issae  as 
to  delivery  *  •  •  "—citing  Chew  v.  Jack- 
son, 46  Tex.  Civ.  App.  666, 102  S.  W.  427.  Id. 
269:  "The  law  does  not  prescribe  any  par- 
ticular form  of  words  or  actions  as  necessary 
to  consummate  a  delivery.  Anything  done  by 
the  grantor  from  which  it  la  apparent  that  a 
delivery  was  thereby  Intended  either  by 
words  or  by  acts  ta  both  oomUned  li  solB- 
dent" 
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287,  10  L.  B.  A.  242,  40  Am.  St  Rep  415,  Is 
an  exhaustive  discussion  and  citation  of  au- 
thorities on  the  question  what  constitutes  de- 
liTerr,  In  which  case  the  intention  of  the 
grautor  was  the  decisive  question  involved. 
In  this  case  Pemberton,  C.  J.,  quoting  from 
other  authorities,  says:  "In  Belden  v.  Car- 
ter. 4  Day,  66,  4  Am.  Dec.  185,  a  Connecticut 
case,  depending  on  this  statement  of  facts: 
'Delivery  of  deed.  When  takes  effect  A 
grantor,  having  signed,  sealed,  and,  aclcnowl- 
edged  a  deed,  took  It  up,  In  the  absence  of 
the  grantee,  and  said  to  another:  *Take  this 
deed  and  keep  It.  If  I  never  caU  for  It,  de- 
liver It  to  B.  after  my  death.  If  1  call  for 
it,  deliver  It  to  me."  The  parly  then  took 
the  deed,  and,  the  grantor  dying  soon  after- 
wards, and  never  having  called  for  It  It  was 
delivered  to  the  grantee.'  Upon  these  facta 
the  court  say  and  hold:  The  grantor  de- 
livered the  deed  to  Wright  with  a  reservation 
«t  a  power  to  countermand  It  bat  this  makes 
no  difference;  for  It  was  In  the  nature  of  a 
testamentary  disposition  of  real  estate,  and 
was  revocable  by  the  grantor  during  his  life, 
without  an  express  reservation  of  that  pow- 
er. The  case,  then,  stands  upon  the  same 
footing  as  If  there  had  been  no  reservation 
of  a  power  to  countermand  the  deed.  It  was 
a  delivery  of  a  writing  as  a  deed  to  the  use 
of  the  grantee,  to  take  effect  at  the  death  of 
the  grantor,  deposited  in  the  hands  of  a  third 
person  to  hold  till  that  event  happened,  and 
tben  to  deliver  it  to  the  grantee.  The  legal 
operation  of  this  delivery  is  that  it  became 
the  deed  of  the  grantor  iwesently;  that 
Wrl£^t  held  It  as  a  trustee  for  the  use  of  the 
grantee;  that  the  title  became  consummate  In 
the  grantee  the  death  of  the  grantor ;  and 
that  the  deed  took  effect,  hy  relation,  from 
the  time  of  the  first  delivery.'  In  Newton 
T.  Sealer,  41  Iowa,  834,  in  a  case  nearly  on 
aU  fooTB  with  the  case  at  bar,  Day,  J.,  de- 
Uverii^  the  opinion  of  the  court  on  page 
339,  aaya:  *WheTe  one  who  has  Uie  mental 
power  to  alter  his  Intentton,  and  the  physical 
power  to  destroy  a  deed  in  his  posaeeslon, 
dies  wlthont  dohig  dther,  there  la.  It  seems 
to  ns,  bnt  Uttle  leasoD  for  saying  that  blir 
deed  shall  be  InoperatiTe,  simply  because, 
during  life,  lie  ml^t  have  done  that  ^lidi 
he  did  -not  da  It  is  much  more  consonant 
with  reason  to  determine  the  effect  ot  Ute 
deed  by  the  intention  ezlatliv  np  to  the  time 
of.  death  than  to  refuse  to  give  it  that  effect 
bbcflose  the  intention  might  have  been  chang- 
ed. Applying  this  doctrine  to  the  deed  in 
question.  Uiere  can  be  no  doubt  that  It  should 
b^  sustained.  The  deceased,  as  he  freaneotly 
declared,  had  made  all  the  provisions  for  his 
'other  children  that  he  Intended  to  make. 
When,  within  a  very  few  days  of  lUs  death, 
and  evidently,  as  appears,  contemplatli^  ap- 
ptoacdilng  dl^lntlon,  he  says  that  he  ham 
bis  property  all  fixed,  and  points  to  the  chest 
:n  which  the  deed  would  be  found,  which,  as 
be  sUMiosed,  had.  the  effect  to  ilx  hts  property 


so  that  there  would  be  no  **fassln^  about  it 
when  he  was  gone.  He  thus  manifested  an 
anequlvocal  Intention,  within  a  very  short 
time  of  his  death,  to  have  this  deed  operate 
as  a  disposition  of  his  property,  and  any 
construction  of  the  law  which  ignores  this 
intention  and  defeats  this  purpose  prefers 
shadow  to  substance.'  Bee  cases  dted.  In 
Hathaway  v.  Payne,  34  N.  Y.  92,  a  case 
wherein  the  facts  are  as  nearly  like  the  facts 
In  the  case  at  bar  as  usually  happens,  the 
court  bold  that:  'Where  a  deed  Is  to  be  de- 
livered to  the  grantee  on  the  death  of  the 
grantor,  the  title,  by  relation,  passes  at 
the  time  the  deed  was  left  for  delivery.'  Pot- 
ter, J.,  delivered  the  opinion  In  this  case, 
and,  after  viewing  at  great  length  the  facts, 
in  stating  the  law  and  citing  the  authorities, 
says:  'Looking  to  the  language  of  the  agree- 
ment Itself,  for  the  purpose  and  Intent  of 
this  conveyance.  It  left  no  condition  to  be 
performed  before  delivery.  It  required  noth- 
ing but  the  lapse  of  time,  to  wit  lthe  death 
of  both  grantors,  when  Herrendeen,  the  agent 
trustee,  or  depositary  of  the  deed  (by  what- 
ever name  he  may  be  called),  by  mutual  di- 
rection of  the  parties,  not  alone  that  of  the 
grantor,  who  alone  could  not  revoke  a  mu- 
tual agreement  Immediately  to  deliver  it 
as  a  good  and  valid  conveyance  of  all  the 
lands  therein  contained.  If  we  look  at  the 
Intent  of  the  parties  to  the  deed,  as  mani- 
fested by  their  acts.  Independent  of  the  lan- 
guage of  their  agreement — the  one  granting, 
the  other  accepting,  the  grant  of  this  part  of 
the  same  premises— It  Is  equally  apparent 
that  the  parties  Intraded  the  first  deed  as  a 
present  conveyance.'  In  Buggies  lAwaoB, 
13  Johns.  [N.  T.]  28S,  7  Am.  Dec.  S7S,  A.  ex- 
ecuted a  deed  of  lan^  In  consideration  of 
natural  love  and  affection,  to  bis  two  aoast 
and  delivered  It  to  C,  to  be  delivered  to  his 
sons  in  case  A.  should  die  without  maldng  a 
wUl;  and,  A.  having  died  without  a  will,  a 
delivered  the  deed  to  tlie  sons.  It  was  hdd 
that  Uds  was  a  valid  deed,  and  to<^  effect 
from  the  first  delivery;  tbat  this  was  not 
an  escrow.  In  Tooley  Dlbbl^  2  Hill  [N. 
T.]  fMl,  a  father  signed  and  sealed  a  deed 
purporting  to  convey  to  his  son  a  farm,  idao- 
lag  the  deed  In  the  hands  (rf  B.  with  Instmo- 
tions  to'deliver  it  after  the  father's  death, 
but  not  before^  unless  both  partlea  called 
^r  it;  and,  aftw  the  father  died,  B.  de- 
livered the  deed  accordingly.  It  was  li^ 
that  the  title  <tf  the  son  took  effect,  by  re- 
lation, from  the  time  the  deed  was  left  vUb 
B.,  and  that  the  son's  qultdalm,  executed  1d> 
termediate  the  leaving  the  deed  with  B.  and 
the  fatb^s  death,  though  importing  a  mere 
conveyance  of  the  son's  'r^ht  in  «xpe<:tancy* 
In  the  land,  would  pass  his  titl&  The  cases 
of  Goodell  T.  Pierce,  2  Hill  [N.  T.]  659,  and 
Hunter  v.  Hunter,  17  Barb.  [N.  T.]  25,  are 
but  confirmations  of  this  view  of  the  title 
taking  effect  from  the  first  delivery  of  the 
deed.   In  the  case  ot  Btf  den  v.  Garter,  re- 
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ported  tn  4  Day,  ^  4  Am.  Dec:  IKt,  a  deed 
was  deliTered  to  a  third  person  to  keep,  and. 
If  not  called  for,  to  deUver  it  afbur  tbe  death 
of  the  grantor.  It  waa  held  tnat  by  legal 
operation  it  became  the  deed  of  tiie  grantor 
presently,  and  that  tbe  depoettaiy  b^d  it  as 
a  tmstee  tm  tbe  nee  of  the  grantee,  and  ttiat 
tbe  title  became  consummate  in  the  grantee 
by  tbe  death  of  the  grantor,  and  the  deed 
took  ^ect,  by  ration,  from  the  time  of  the 
first  delivery." 

Now  that  tbe  Jury  has  heard  all  of  the 
testimoEv  In.  the  case  at  bar  pertaining  to  tbe 
dedarations  and  acts  of  ttie  grantor  at  the 
time  of  the  execution  of  the  deed,  togetber 
with  the  testimony  of  a  number  of  n^hbors 
and  friends  of  his  who  testified  to  having 
heard  him  repeatedly  say  before  the  deed 
was  executed  that  he  Intended  to  leave  all 
of  his  property  to  the  girls,  and  the  testi- 
mony of  others  that  after  the  date  of  the 
deed  he  had  stated  that  he  had  left  It  to 
them,  and  haTing  from  such  testimony  and 
all  the,  facts  and  circumstances  rele- 
vant to  the  matter  concluded  that  It  was  tbe 
Intention  of  the  grantor  to  pass  title  to 
grantee,  and  that  by  such  acts  he  did  pass 
such  title  and  divested  himself  thereof,  the 
Question  then  arises.  Is  such  verdict  so  mani- 
festly erroneous  that  we  should  say  as  a 
matter  of  law  It  should  be  set  aside?  In 
view  of  the  authorities  herein  cited  and  In 
the  light  of  the  testimony  In  the  case,  we 
must  answer  la  the  negative.  In  so  answer- 
ing, it  is  but  Just  to  say  that,  under  the  law 
and  the  facts  In  this  case,  there  w&a  a  de- 
livery, and  that  the  verdict  of  the  Jury  was 
correct.  We  have  not  overlooked  the  testi- 
mony submitted  In  behalf  of  the  plalntlfT, 
nor  the  ai^ument  and  authorities  cited  by 
plaintiff  for  the  purpose  of  disproving  de- 
livery. We  think  upon  the  whole,  from  a 
careful  examination  of  the  record  and  of  tbe 
authorities,  that  the  judgment  of  tbe  court 
below  should  stand. 

[8]  There  Is  one  other  qnestlon  urged  by 
plaintiff  in  error  which  should  be  determin- 
ed. After  the  trial,  which  was  in  April, 
1910,  defendant  filed  motion  for  a  new  trial 
based  upon  alleged  errors  occurring  during 
the  trial.  Hearing  was  had  and  tbe  motion 
overruled.  Tbereupon,  on  April  30th,  and  at 
the  same  term  of  court,  defendant  made  de- 
mand for  a  second  trial  as  a  matter  of  right 
under  Bection  4792,  Wilson's  Rev.  A  Ann. 
Stat,  of  Okl.  The  court  overruled  this  mo- 
tion, and  denied  defendant  the  right  of  a 
second  trial.  It  is  urged  by  plaintiff  In  er- . 
ror  that  the  court  denied  defendant  this 
right  on  the  ground  that  it  had  been  waived 
by  presenting  a  motion  for  a  new  trial  for 
cause.  However,  the  record  is  not  dear  as 
to  whether  this  right  was  denied  defendant 
upon  this  ground  or  upon  the  ground  that 
tbe  statDte  giving  sudi  right  Jmd  been  re- 
pealed, and,  Inaemucb  as  tbe  statute  In  ques- 


tion had  been  repealed  before  this  action  was 
fUed,  it  is  not  lucessary  to  say  whether  or 
not  the  court  erred  In  d^iylng  a  second  trial 
on  the  ground  that  the  same  had  been  waiv- 
ed  by  presenting  a  motion  for  new  trial  for 
caiMe,  as  tlie  mlii«  of  tbe  court  Is  dearly 
sustabsed  upon  the  latter  ground.  The  stat- 
ute relied  upon  Is  as  fOUows:  "Bee.  4792.  In 
an  action  for  the  recovery  of  real  proper^, 
the  party  against  whom  the  Judgment  is  ren- 
dered may,  at  any  time  during  the  tenn  at 
whidi  the  Judgment  Is  rendered,  danand  an-- 
oth»  trla^  by  notice  on  the  Journal,  and 
thereupon  the  Judgment  shall  be  vacated, 
and  the  action  shall  stand  for  trial  at  the 
next  term."  This  statute  was  repealed 
mary  9,  1909.  Sess.  Laws  1909  (Lavra  1909, 
c  29).  This  suit  was  not  filed  untU  Febru- 
ary 16,  1909,  and  not  tried  until  April,  19ia 
Therefore  defendant  was  not  entitled  to  a 
second  trial  as  a  mattra  of  right  at  the  time 
the  motion  was  filed.  It  la  true  the  repeal- 
ing act,  although  approved  February  0, 1909, 
did  not  become  effective  until  May  10,  1909. 
but  this  tACt  does  not  alter  tbe  status  of  de- 
fendant's right  at  the  time  tbe  motion  was 
filed.  Tbe  right  to  a  second  trial  while 
section  4792  was  in  fon^  was  not  an  infier- 
ent  substantive  right  which  waa  mandatory 
on  the  court  to  grant  in  all  cases  whether 
demanded  or  not,  but  was  merely  a  right  of 
procedure,  available  only  upon  the  express 
demand  of  the  par^  against  whom  Judgment 
had  been  rendered^^  ri^t  which  never  ma- 
tured until  after  one  trial  had  been  had,  and 
tben  only  when  demanded  by  the  losing 
party.  Therefor©  the  right  to  a  second  trial 
would  not  have  matured  to  defendant  had 
tbe  statute  been  in  force  until  after  the  first 
trial  bad  been  bad  and  at  that  timet  and  at 
the  time  the  donand  was  made  such  right 
had  been  takoi.away  by  the  aforesaid  act 
of  the  Legislature.  Hence  the  court  did  hot 
err  In  refusing  a  second  trlaL 

The  Judgment  of  the  court  below  is  af- 
firmed. 

PDR  CUBIAM.  Adopted  In  whol& 

(ST  (Ha  Ul) 

BERBT  T,  SECOND  BAPTIST  OHUBCH 

OF .  STII*LWATER. 
(Supreme  Court  of  Oklahoma.   Feb,  18,  1913.) 

(SyUabu$  hv  the  Court.) 

1.  Rbligiods  Socmties  (I  81»)— Aonoirs  bt 
Tscstee. 

The  trustees  of  a  church  brought  a  suit  for 
specific  perfonnance,  and  afterwarda  two  of 
them  tiled  a  motion  to  dismiss  the  suit,  ood- 
trary  to  the  wishes  of  and  interest  of  the  mem- 
bers of  the  church,  and  without  acting  upon  the- 
matter  as  a  board.  Held,  that  the  court  did 
not  err  in  overruHog  the  motion  and  permitting 
the  suit  to  proceed  noder  tbe  direction  of  tile- 
other  trusteeB  elected  to  take  tbe  place  of  the' 
two  who  attempted  to  dismiss  the  suit. 

[Bid.  Note.— For  other  cases,  see  Beltxiousi 
Societies,  Gent  Dig.  |f..l99-207;  Dec.  Kg.  f 
3L^] 
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&  SnCinC  PjCBTOBUANd  a  4*)  — COHTBAOr 

TO  CoNTKT  Lands— AcnoH  roi  Damages. 
An  action  for  damages  is  not  an  adequate 
remed;  for  a  breach  of  a  contract  to  convey 
land  and  the  vendee  in  mch  a  contract  is  enti- 
tled to  specific  pertonnance,  although  he  could 
recover  in  an  action  for  damages  for  the  breach. 

[Kd.  Note.— ror  other  caeea,  see  Specific  Per- 
formance, Oent  Dig.  }  4;  D«c.  Dig.  i  4.*} 

3.  SPECinc  PBBFOBlUnOB  (i  101*>--Wazveb 
OF  FOSrKITUBB. 

A  vendor  may  waive  the  provisions  of  a 
contract  for  the  sale  of  real  estate  making  the 
time  of  payment  of  the  consideration  of  the  es- 
sence of  the  contract,  and  where  be  receives 
payments  on  the  purchase  price  after  the  time 
when  the  contract  was  forfeited  according  to 
its  terms,  without  objection  and  without  claim- 
ing a  forfeltore,  he  waives  the  forteitore,  and 
though  bo  aiterwards  claims  a  forfeiture,  spe- 
cific performance  should  be  decreed  where  the 
vendee  promptly  tenders  the  full  omslderation 
upon  notice  of  bis  intentitm  to  claim  the  forfei- 
tare. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  K  290.  295,  311-817; 
Dec  Dig.  S  101.*1 

4.  Spbcific  Pebfobmance  110*>— Patmbxtt 

INTO  COUBT— NeCESBITT. 

It  is  not  necessary  in  a  suit  to  require  a 
vendee  to  convey  land  to  pay  the  purdiaae  price 
Into  court  It  is  sufficient  to  pay  it  at  the  trial 
or  when  ordered  by  the  court 

IBd.  Note.— For  other  cases,  see  Specific  Fez^ 
formanoe,  Cent  DUr-  I  354 ;  Dec.  JHg-  I  UO^*] 
B.  Speoifio  Pebtobicahcb  d  128*)  —  Glaoc 

FOB  Dahaqes— Waiter. 

Where  the  petition  alleged  all  the  facts 
with  reference  to  a  contract  of  sale  of  real  es- 
tate and  prayed  for  specific  performance,  and 
also  for  the  amonnt  named  in  the  contract  as  a 
penalty  for  failure  to  convey,  it  was  not  error 
to  permit  the  plaintiff  at  the  close  of  the  testi- 
mony to  waive  the  claim  for  damages. 

(Ed.  J^ote.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  H  412-419;  Dee.  IMg.  f 
128.*] 

Ckimmlssloners*  Opinion,  Dlviston  No.  2. 
AiH>eal  from  District  Court,  Payne  County; 
A.  H.  Huston,  Judge. 

Action  by  the  Second  BaptlBt  Church  of 
Stillwater  against  W.  B.  Berry.  Judgment 
for  plalntUT.  and  defendant  appeals.  Af- 
firmed. 

Burdlck  A  Grubbs,  of  Stillwater,  for  plain- 
tiff In  error.  Freeman  E.  Miller,  of  StiUwft- 
tef ,  for  defendant  in  error. 

ROSSEB,  C.  This  was  a  suit  for  spedfle 
performance  brought  by  the  Second  Baptist 
Ghun>h  of  Stillwater  against  W.  E.  Berry  to 
compel  btm  to  ccomy  certain  lots  In  Still- 
water. 

The  Second  Baptist  Church  is  composed  of 
colored  people.  In  August,  1903,  the  defend- 
ant, Berry,  agreed  to  sell  this  church  certain 
lots  in  Stillwater  for  the  sum  of  $200.  Un- 
dor  thMr  agreement  the  church  was  to  pay 
$2S  in  ipash,  $87.50  August  3,  1904,  and  |87.- 
60  August  3. 1905.  The  payment  due  in  1901 
was  to'  bear  interest  at  the  rate  of  12  pef 
eeat.  per  annum.  The  church  made  the  pay- 
ment of  $25,  took  possession  of  the  lots, 
built  a  church  building,  and  used  it  as  a 


phice  of  worship^  hat  fUled  toDay  tba  oOur 
two  parments  aeeordlng  to  the  asreemoit 
It  paid,  however,  from  $19  to  $25  per  year 
until  1909.  At  the  time  the  payment  was 
paid  In  UOt  defendant  agreed  that.  It  the 
church  would  pay  dulng  that  year  the 
amount  due  acoMdlng  to  the  first  agreonent, 
he  would  execute  a  deed.  The  church  failed 
to  pay  the  balance  doe.  In  Mard^  1908,  it 
paid  defiHidant  |21  koA  defendant  gave  a 
rec^pt  which  showed  It  was  "to  a^ly  as  pay- 
ment m  diurdL**  In  1909,  when  the  dlondi 
ofl^dals  offered  to  make  another  imynient,  the 
defendant  claimed  a  forf^tnxe  of  ttie  con- 
tract and  tried  to  collect  rent  The  drarch 
officials  then  tendered  him  the  amount  due. 
He  refused  to  aco^t  It,  and  fliis  suit  was 
bnni^t.  After  the  suit  was  bron^t,  two  of 
the  trustees  of  the  church  filed  a  motion  to 
dismiss  the  case.  The  motion  was  filed  In 
vacation.  The  church  deposed  the  trustees 
who  Joined  in  the  motion,  and  elected  others 
and  through  them  protested  against  the  dis- 
missal. The  court  heard  and  overruled  the 
motion.  The  case  was  then  heard  and  a  de- 
cree entered  requiring  the  defendant  to  ocm- 
vey  the  property  to  the  churcn  upon  payment 
of  the  balance  due. 

[1]  Defendant  assigns  as  error  the  aetioo 
of  the  court  in  overruling  the  motion  of  the 
Aegoaed  trustees  *to  dismiss  the  action.  No 
authorities  are  dted  in  the  support  of  this 
assignment  The  trustees  were  not  acting 
In  the  Interest  of  the  church  when  they  filed 
the  motion,  but  In  their  private  interests. 
The  court  was  entirely  rl^t  In  overruling 
the  motion.  A  nominal  party,  who  la  acting 
merely  In  a  representative  capacity,  has  no 
right  to  dismiss  an  action  to  the  prejudice 
of  the  real  party  in  Interest  without  his  con- 
sent Hanchett  r.  Ives,  133  HL  332.  24  N.  E. 
396 ;  Steeple  v.  Downing,  60  lud.  4^  There 
is  anoth^  reason  why  the  attempted  dis- 
missal was  without  eCTect  The  suit  was 
brought  by  the  board  as  sndL  The  evidence 
shows  that  no  action  was  taken  by  the  board 
authorizing  the  dismissal.  The  two  who  at- 
tempted to  dismiss  the  case  acted  in  the  mat- 
ter as  individuals.  Of  course,  the  two  could 
have  controlled  the  action  of  the  board,  but 
they  should  have  called  it  together  and  tak- 
en action  as  a  body.  The  third  member  had 
a  right  to  take  part  In  a  meeting  where  the 
matter  was  under  consideration.  The  record 
shows  that  the  two  who  attempted  to  dis- 
miss the  case  did  so  without  any  notice  to 
the  other  member  and  without  authority 
from  the  congr^tion.  The  action  of  the 
two  members  In  attempting  to  dismiss  the 
action  which  was  brought  by  them  as  a 
board  was  without  authority.  See  Thomp- 
son V.  West  69  Neb.  677,  82  N.  W.  13,  40  L. 
R.  A:.  337 ;  Thomasson  v.  Grace  M.  B.  Church, 
113  Cal.  558,  45  Pae  838;  St  Patrick's 
Boman  Oatbolic  Church  t.  Qavalon,  82  IlL 
170;  2S  Am.  ILep.  809;   United  BreOreo 
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Charch  V.  Tandusen,  37  W1&  54;  Bank  t. 
St.  Anthony's  Roman  GattaoUe  Ghnrdi,  109 
N.  T.  512,  IT  N.  B.  408. 

[2]  Defendant  contends  that  an  action  on 
the  bond  for  damages  would  have  attorded 
the  church  an  adequate  remedy  for  breach 
of  the  contract  to  convey,  and  that  for  that 
reason  spedflc  i)erformance  should  be  denied. 
It  Is  well  settled  that  specfSc  performance 
of  a  contract  to  convey  land  will  be  decreed, 
notwithstanding  the  vendee  has  a  cause  of 
action  for  damages  for  breach  of  the  con- 
tract. Money  damages  is  considered  inade- 
quate comp^sation  for  a  breach  of  a  con- 
tract to  convey  lands.  2  Minor's  Inst  (3d 
Ed.)  S7D;  2  Story's  Eq.  Juris.  (13th  Ed.)  | 
751;  Kelly  v.  Mosby,  124  Pac  984.  Especial- 
ly is  this  true  where  as  In  this  case  the 
vendee  has  taken  possession  and  made  per- 
manent and  valuable  improvements  exceed- 
ing in  value  the  penalty  of  the  bond.  It  Is 
not  necessary  to  cite  authorities  In  saroort 
of  a  proposition  so  well  settled. 

Defendant's  next  and  principal  contention 
is  that,  because  the  church  had  not  complied 
with  its  contract  as  to  time  oi  VKywsiat,  It 
Is  not  entitled  to  specifle  perfonnance.  This 
proposition  must  also  be  resolved  against 
the  defendant  The  cSmrdi  did  not  pay  at 
the  ttme  It  agreed  to,  bat  the  d^indant 
oontlnned  to  accept  payments  nndw  the  orig- 
inal contract  and  the  renewed  contract. 
Kvea  when  time  is  made  the  easence  «C  a 
contract,  a  party  may  valve  a  strtct  com- 
pliance with  the  stlpulaUons  with  r^ard  to 
time.  *^  the  conrt  finds  that,  although 
time  was  of  ttie  essence  of  the  contract,  yet 
the  defendant  has  waived  his  rt^t  to  In- 
sist upon  strict  performance  dther  express- 
ly or  by  acquiescence  in  plaintiff's  laches,  as 
where  his  conduct  after  failure  to  perform 
on  the  day,  indicated  that  he  would  accept 
a  delayed  performance,  a  decree  of  specific 
performance  will  be  granted  the  plaintiff  us 
If  time  had  not  been  of  the  essence."  6 
Pom.  Bq.  Juris.  I  813.  In  this  case  the  dr- 
cumstanCea  clearly  show  a  waiver. 

[S]  In  this  case  the  circumstances  clearly 
show  a  waiver  by  the  defendant  of  a  strict 
compliance  with  the  terms  of  the  contract 
as  to  time.  The  church  went  into  possession 
of  the  cmitract  and  built  a  house.  After  the 
d^lerred  payments  were  due,  the  defendant 
otmtinned  to  receive  partial  payments  with- 
out any  intimation  that  he  considered  the 
contract  forfeited.  He  even  renewed  the 
original  contract  In  writing,  and  on  the  ex- 
Idration  of  the  year  for  which  the  contract 
was  renewed  he  acc^ted  a  partial  payment 
on  the  contract  without  claiming  a  forfei- 
ture. The  next  year,  when  the  representa- 
tive of  the  fAnrch  offered  to  make  another 
payment,  the  defendant  for  the  first  time 
dalmod  a  fotfsitiiie  of  the  omtract  The 


church  then  tendered  the  fttll  amoont  due, 
and  It  was  refused.  To  refuse  a  spedflc 
performance  would  be  Inequitable.  It  has 
often  been  dedded  that  a  party  may  waive 
a  strict  compliance  with  the  provisions  of  a 
contract  as  to  the  time  of  performance.  See 
Brown  r.  Guarantee  Trust  &  Safe  Deport 
Co.,  128  U,  S.  403,  9  Sap.  Ct  127,  32  L.  Ed. 
468;  Thayer  v.  Star  Mining  Co.,  103  III. 
540.  It  is  held  In  North  Dakota  that.  In  or- 
der to  avail  himself  of  a  forfeiture  clause 
In  a  contract,  the  party  must  promptly  de- 
clare the  contract  forfeited  when  the  other 
party  fails  to  perform  at  the  stipulated  tim& 
Cughan  V.  Larson,  13  N.  D.  373,  100  N.  W. 
1088,  and  authorlttes  therein  dted.  And  the 
same  rule  obtains  In  South  Dakota.  Pier  v. 
Lee,  14  S.  D.  600,  86  N.  W.  642.  In  the 
case  of  Kansas  Lumber  Co.  v.  Horrigan, 
36  Kan.  887. 13  Pac.  664,  the  facts  before  the 
court  were  very  similar  to  the  facts  of  this 
case  and  the  court  decreed  spedflc  i>erform- 
ance  In  favor  of  the  purchaser. 

[4]  It  is  further  contended  that  the  Judg- 
ment should  be  reversed  because  the  tender 
of  the  balance  of  the  purchase  price  was  not 
kept  good.  When  the  suit  was  brought,  the 
church  paid  $200  to  Its  attorney,  and  he  kept 
it  In  a  bank  until  the  first  trustee  attempted 
to  dismiss  the  suit.  He  then  paid  it  back 
to  the  one  of  them  who  claimed  to  have  ad- 
vanced it  (deducting  his  fee),  and  for  some 
time  the  amount  due  was  not  in  the  hands 
of  the  attorney  for  the  church.  This  is  not 
material.  The  defendant  had  refused  the 
tender.  There  Is  no  proof  that  he  could  not 
have  had  the  money  at  any  time  he  signified 
his  willingness  to  receive  It  Section  5671, 
Comp.  L.  1909,  is  as  follows:  "Whoi  a  ten- 
der of  money  is  alleged  in  any  pleading,  it 
shall  not  be  necessary  to  depoidt  the  money 
In  court  when  the  pleading  Is  filed,  bat  it 
shall  be  suflSdoit  If  the  money  is  deposited 
In  court  at  trial,  or  when  <ndered  by  Oie 
court"  A  compliance  wIUl  this  statate  is 
all  that  is  necessary. 

[B]  Lastly,  tt  is  contended  that  the  oonrt 
erred  in  parmitUng  the  plaintiff  at  the  close 
of  the  testimony  to  elect  to  stand  apon  the 
count  in  its  petition  under  wMdi  it  dalmed 
spedflc  performance.  An  examination  of  the 
petition  shows  that  the  charch  pleaded  the 
bond  tor  Utle  and  set  ont  au  the  fkcts  and 
prayed  for  spedflc  performance,  and  also 
for  $600  whldi  was  the  penalty  named  In  tbia 
bond  tat  failure  to  convey.  Its  dectloo  was 
merely  to  waive  any  claim  im  damages. 
There  was  no  otot  in  permitting  It  to  wStn 
this  dalm.  It  was  not  entitled  to  both,  and 
an  examination  of  ttie  records  shows  that 
its  i»lndpal  object  an  the  way  throngh  was 
to  obtain  Htle  to  the  lots. 

The  judgment  should  be  afllrmed. 

PUB  OURIAH.   Adi^ted  In  wholSb 
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;   BLOCK  •!  iL  T.  PATBICK,  Gonntr 
Treasurer. 

(Snpremt  Court  of  Oklahcnna.   Feb.  11.  1913.) 

(8yUabu$  by  tA«  Couri.) 

1.  MnNICIPAL  COBPORATIONS  (J  407*>— LOCAL 
IllFBOVEUENTS— Assesbmbhts. 

Tbc  provisiotu  of  Bection  6  of  the  organic 
act  of  the  territor?  of  Oklahoma  (Act  May  2, 
1890.  c  182,  23  Stat.  84),  providing  that  all 
property  subject  to  taxation  shall  be  taxed 
ia  proportion  to  ita  value,  does  not  apply  to 
asBesfimenta  made  against  lots  for  the  purpose 
of  covering  the  cost  of  local  improvements. 
.  [Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S$  1003,  1004;  Dec. 
Dig.  S  407.*] 

2.  COKSTirUTIONAL  LAW    d  290*)— MUKICI- 
PAL  C0BP0BATI0N8  (§  407*)— "DUS  FB00B88 

OF  Law"— Special  Assessuents. 

A  statute  that  authorizes  the  trustees  of 
an  incorporated  town,  after  notice  to  abutting 
property  owners  to  constnict  sidewalks  and  gut- 
tering in  front  of  their  property,  and,  upon  fail- 
ore  of  such  property  owners  io  construct  same, 
to  construct  such  improvements  and  assess  the 
cost  thereof  to  the  abutting  property  upon  a 
frontage  basis,  and  to  issue  a  tax  warrant  for 
the  actual  cost  of  labor  and  material  obtained 
'  at  the  market  price  and  used  for  such  improve- 
ments, and  making  such  tax  warrant  a  lien 
against  Uie  property  therein  described,  does  not 
take  property  witliout  due  process  of  law,  and 
■honld  not,  upon  that  ground,  be  declared  in- 
valid. 

'  [Ed.  Note,— For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  !i  871-875;  Dec.  Dig. 
S  2d0;«  Municipal  Corporations,  Cent  Dig.  SI 
1003,  1004;  Dec.  Dig.  {  407.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2227-2256 ;  vol.  8.  p.  7644.] 

.  Error  from  District  Court,  Kingfisher 
County;  A.  H.  Hustob.  Judge. 
'  Action  by  O.  H.  Block  and  others  against 
Jamea  S.  Patrick.  County  Treasurer  of  King- 
flsher  County.  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Affirmed. 

W.  A.  McCartney,  of  Klngflsher,  for  plaln- 
tiffs  In  error.  B.  W.  Wylle.  of  Hennessey. 
F.  L.  Boynton,  of  Eb^sher,  and  BurweU, 
Cnx^ett  A;  Johnson,  of  Oklahoma  City*  for 
defendant  In  error. 

BATES,  C.  J.  Plaintiffs  In  error  com- 
menced this  suit  In  the  district  court  of  Klng- 
flsher county  against  defendant  in  error,  aa 
rtreasurer  of  that  county,  to  enjoin  the  col- 
lection of  certain  spedal  assessments  of  taxes 
made  against  plaintiffs'  property  to  pay  for 
the  construction  of  guttering  and  sidewalks. 
The  Judgment  in  the  court  below,  denying 
to  plaintiffs  the  relief  they  prayed  for,  was 
rendered  upon  their  petition  and  the  answer 
of  defendant  thereto.  As  there  is  no  con- 
.tTOVtfsy  about  the  facts,  it  will  be  unneces- 
aary  to  set  out  the  pleadings  in  tuec  verba. 
.  In  the  month  of  November,  1902.  the  board 
pf  trustees  of  the  town  of  Hennessey  passed 
an  ordinance  authorizing  and  directing  the 
construction  of  certain  brick  gutters  and 
sidewalks  in  said  town.  On  January  14, 1903, 
tlie  board,  passed: a  second  ordinance  nqulr- 
Ing  the  construction  of  sidewalks  upon  an- 
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other  street  la  aald  town.  FUtntUb  ewn 
property  abutting  upon  one  or  the  ottm  ot 
the  streeta  upon  which  the  improvemoits 
were  otHeaA  to  be  made.  After  pmonal 
notice  aerred  upon  diem,  plalntHfti  tailed  to 
make  tlie  Improrementa  provided  for  bj  tbm 
ordinances,  and  thereupon  the  city  let  the 
contract  for  their  construction,  and  tlie  con- 
struction of  the  improvements  were  made 
without  objection  on  the  part  of  plaintiffs, 
until  the  city  made  and  presented  its  tax 
bill  for  the  cost  of  such  improvements.  'It  is 
conceded  that  the  statute  authorizes  the 
board  of  trustees,  after  notice  to  the  abut- 
ting property  owners,  to  make  such  Improve- 
ments, and,  uiwn  their  refusal  to  do  so,  to 
contract  for  'the  construction  of  the  improve- 
ments and  to  tax  the  cost  thereof  against 
the  abutting  property  In  proportion  to  the 
frontage  of  each  piece  of  property. 

[1]  Tlie  first  proposition  of  law  ni^ed  by 
plaintiffs  in  error  is  ttiat  the  statute  is  void, 
because  In  violation  of  section  6  of  the  or- 
ganic act  of  the  territory,  which,  in  part,  pro- 
vides that:  "No  tax  shall  be  Impeded  upon 
the  property  of  the  United  States,  nor 
shall  the  lands  or  property  of  nonresidents, 
*  *  *  nor  shail  any  unequal  discrimina- 
tion be  made  In  taxing  different  kinds  of 
property,  but  all  property  subject  to  taxa- 
tion shall  be  taxed  In  proportion  to  its  val- 
ue." It  Is  urged  that  the  statute  violates 
this  provision  of  the  organic  act,  because 
the  apportionment  of  the  taxes  for  the  cost 
of  the  Improvements  upon  the  abutting  prop- 
erty Is  upon  another  basis  than  upon  the  val- 
ue of  the  property.  No  lengthy  consldera 
tlon  of  this  proposition  is  required.  It  has 
been  determbied  against  the  contention  of 
plalntUts  in  Jones  et  al.  v.  Holzapfel  et  aL, 
11  Okl.  405,  68  Pac.  611,  and  Bltey  t.  Car- 
Ico,  27  Okl.  33,  110  Pac.  738. 

[2]  One  of  the  sections  of  the  statute  un- 
der which  the  town  authorities  proceeded 
provides  that,  wlien  a  special  assessment  shall 
be  ordered  against  the  lots  of  the  abutting 
owners,  10  days'  written  or  printed  notice 
shall  be  given  by  personal  service  to  the 
owner  or  agent  of  each  lot  Included.  If,  at 
the  expiration  of  this  notice,  the  improve- 
ments required  to  be  made  are  not  made,  then 
£he  municipal  authorities  may  Issue  tax  war- 
rants for  the  actual  cost  of  labor  and  mate- 
rial obtained  at  the  market  price  and  used 
for  such  improvements.  Such  tax  warrants 
shall  be  a  lien  against  the  property  therein 
described.  Section  635,  Wilson's  Bev.  ft  Ann. 
Stat  The  notice  required  by  this  section 
was  given ;  but  the  statute  does  not  provide 
for  any  notice  or  hearing  upon  the  benefits 
that  the  abutting  property  owners  will  re- 
ceive from  the  improvements,  or  upon  pro- 
portion of  cost  thereof  that  shall  be  taxed 
against  such  piece  of  property.  It  Is  con- 
tended by  counsel  for  plaintiffs  that,  on  ae- 
<»unt  .of  the  failure  of  the  statute  to  i»ro- 
vlde  notice  to  the  property  owners  and  an 
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<^portanlt7  for  hearlns  upon  the  asBesniient 
which  shall  be  made  against  thdr  property* 
plaintiffs  aie  denied  the  dve  process  of  law 
guaranteed  hj  the  fourteenth  amendment  to 
the  fedraal  Constitution. 

We  think  it  ts  clear  that  the  notice  pre- 
scribed by  the  statute  Is  onlr  for  the  pur- 
pose of  glTlng  to  the  abutting  property  own- 
ers the  option  of  constructtng  the  proposed 
improvements  themselves,  rather  than  to 
leave  It  to  be  done  by  the  municipality  and 
the  same  be  taxed  up  against  their  property. 
The  statute  provides  for  and  contemplates 
no  bearing  upon  the  question  of  benefits  to 
the  abutting  property  that  will  result  from 
the  construction  of  the  proposed  Improve- 
ments, or  what  proportion  of  the  same  shall 
be  taxed  against  each  piece  of  property ;  but 
we  think  the  contention  that  the  statute  and 
the  taxes  assessed  against  plaintiffs'  prop- 
erty thereunder  are  for  these  reasons  in- 
valid has  been  determined  against  plaintiffs 
by  different  dedsions  of  the  federal  Su- 
preme Court. 

In  Heman  v.  Allen,  156  Mo.  534,  57  S.  W. 
559,  the  tax  in  question  was  levied  against 
the  property  owners  in  a  sewer  district  to 
pay  for  the  construction  of  a  district  sewer. 
The  charter  of  St  Louis,  under  which  the 
sewer  was  constructed  and  the  tax  levied, 
provided  that  the  district  sewer  might  be  es- 
tablished within  the  limits  of  any  district 
to  be  prescribed  by  ordinance,  as  approved 
by  the  board  of  public  bnprorements,  so  as 
to  connect  with  a  public  sewer  or  some  nat- 
ural course  of  drainage;  that  the  city  as- 
s^bly  shall  cause  sewers  to  be  constructed 
in  the  district  whenever  a  majority  of  the 
property  holders,  residents  therein,  shall  peti- 
tion thMefor,  or  whenerar  the  board  of  pub- 
lic improvements  shall  recommend  It  neces- 
sary for  sanitary  or  for  otiier  purposes.  The 
charter  neither  provided  for  nor  required 
that  any  notice  or  opportunity  to  be  heard 
should  be  given  to  the  property  owners  to 
determine  the  necessity  of  the  construction 
of  any  such  sewer;  and,  when  the  sewer  is 
completed,  the  assembly  Is  authorized  to  com- 
pute the  whole  cost  thereof,  and  to  assess 
it  as  a  special  taX  against  all  lots  of  ground 
In  the  district,  without  regard  to  improve- 
ments, and  In  the  proportion  that  flielr  re- 
spective areas  bear  to  the  area  of  the  whole 
district,  exclusive  of  the  public  h^hway;  and 
such  tax,  when  proporUoued  and  assessed 
gainst  the  property,  constitutes  a  lien  there- 
on. The  property  owners  contended  that  the 
assessment  of  tax  under  that  procedure  took 
their  property  without  due  process  of  law 
In  that  It  afforded  them  no  opportunity  to 
be  heard  upon  the  question  of  benefits  re- 
ceived by  their  property,  or  upon  the  assess- 
ment of  tax  made  against  it.  The  Judgment 
of  the  Supreme  Court  of  the  state,  sustain- 
ing the  -validity  of  the  tax,  was  affirmed  on 
appeal  by  the  Supreme  Court  of  the  United 
States.  Shumate  v.  Heman,  181  U.  S.  402, 
21  Sup.  pt  645,  46  L.  Ed.  922.  The  dedslon 
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In  the  federal  Supreme  Court  was  based 
upon  S^endk  v.  Barber  Asphalt  ft  ^vlng 
Co.,  18in.  S.824,21Sup.Cte25,4SL.]Cd. 
879,  which  also  originated  In  the  courts  of 
Missouri,  and  involved  the  validity  of  a  pav- 
ing  tax 

In  the  last-mentioned  cbm  the  court  at 
considerable  length,  and  with  thoroughness, 
reviews  all  Its  former  cases  that  shed  light 
upon  what  ocmstltutes  doe  process  of  law, 
as  Involved  In  the  levying  of  taxes  against 
pnq^erty  for  the  payment  of  local  or  special 
improvements.  The  tax  'levle^  In  that  case, 
the  validity  of  which  was  attacked  by  the 
propraty  owners,  had  been  levied  against  the 
abutting  propttty  npon  a  front  foot  basis  to 
pay  for  paving  a  street  The  charter  of  the 
dty  authorised  the  common  council  to  de- 
clare the  wOTk  of  paving  any  street  with  a 
pavement  of  defined  character  to  be  neces- 
sary, whereupon  such  resolution  was  requir- 
ed to  be  published  for  10  days.  Thereafter 
the  owners  of  a  majority  of  front  feet  on 
that  part  of  the  street  to  be  Improved  had 
the  right,  within  30  days  to  file  a  remon- 
strance with  the  dty  clerk  against  the  pro- 
posed improvements  and  thereby  divest  the 
common  council  of  the  power  to  make  the 
Improvements.  But  the  charter  provided  for 
no  notice  of  any  hearing  upcm  the  necessity 
of  the  improvements  or  of  the  benefits  that 
mif^bt  result  therefrom  to  the  abutting  prop- 
erty. Plenary  power  was  vested  In  the  coun- 
cil to  order  the  pavnneat  of  the  street,  un- 
less that  power  was  taken  from  the  council 
by  petition  of  opposition  signed  by  the  own- 
ers of  a  majority  of  front  feet  The  minor- 
ity property  owner  had  no  opportunity  for 
a  hearing,  either  as  to  the  benefits  the  pro- 
posed improvement  would  result  In  to  his 
property,  or  what  proiwrtloa  of  the  cost  of 
the  Improvements  sbould  be  taxed  against 
his  property.  Whether  the  improvements 
should  or  should  not  be  constructed  under 
the  charter  of  the  city  was  determined  ei- 
ther by  the  council  or  a  majority  of  the  prop- 
erty owners,  without  any  hearing.  What 
property  was  benefited,  and  the  proportion 
of  the  cost  that  such  property  should  pay, 
was  determined,  by  the  ilrovislons  of  the 
charter,  to  be  the  property  abutting  upon 
the  portion  of  the  street  paved«  and  that  the 
cost  should  be  apportioned  in  the  same  ratio 
as  the  frontage  of  any  piece  of  property 
was  to  the  total  frontage  upon  the  Improve- 
ment The  court  held  that  a  tax  levied  un- 
der this  procedure  did  not  take  property 
without  due  process  of  law.  In  the  opinion 
the  court  quoted,  with  approval  from  one 
of  Its  former  decisions  the  following:  "In 
the  absence  of  any  more  specific  constltu^ 
tional  restriction  than  the  general  prohibi- 
tion against  taking  property  without  due  pro- 
cess of  law,  the  Legislature  of  the  state,  hav- 
ing the  power  to  fix  the  sum  necessary  to 
be  levied  for  the  expense  of  a  pttbllc  Im- 
provement; and  to  order  It  to  be  assessed. 
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eithOT  like  other  taxes  npon  property  g&n- 
erally,  or  only  upon  tbe  landa  b^eflted  by  tbe 
improTement,  is  authorized  to  determine  both 
the  amount  of  the  whole  tax  and  the  class 
of  lands  frhldi  will  recelTe  the  benefit,  and 
should  therefore  bear  the  harden,  although 
It  may.  If  it  sees  fit,  commit  the  ascertain- 
ment of  either  or  both  of  these  tacts  to  the 
judgment  of  commissioners.  When  the  de<- 
termfnatlon  of  the  lands  to  be  benefited  is 
Intrusted  to  commissioners,  the  owners  may 
be  entitled  to  notice  and  hearing  npon  the 
question  whether  their  lands  are  t>eneflted. 
and  how  much.  But  the  Legislature  has  the 
power  to  determine,  by  the  statute  imposing 
the  tax,  what  lands  which  might  be  benefit- 
ed by  the  Improvement  are  in  fact  benefited ; 
and,  if  it  does  so,  its  determination  Is  con- 
clusive upon  the  owners,  and  the  courts  and 
the  owners  have  no  right  to  be  heard  upon 
the  Question  whether  their  lands  are  benefit- 
ed or  not,  but  only  upon  the  validity  of  the 
assessment,  and  its  apportionment  among  the 
different  parcels  of  the  class  which  the  Legis- 
lature has  conclusively  determined  to  be 
benefited.  In  determining  what  lands  are 
benefited  by  the  Improvement,  the  Legislature 
may  avail  itself  of  such  information  as  It 
de^ns  sufficient,  either  through  inrestiga- 
tions  by  its  committees,  or  by  adopting  as 
its  own  the  estimates  or  conclusions  of 
others,  whether  those  estimates  or  conclu- 
sions previously  had  or  had  not  any  legal 
sanction."  In  the  same  opinion  the  court 
also  said:  "It  was  also  said  that  the  class 
of  lands  to  be  assessed  for  the  purpose  may 
be  eithex  determined  by  the  Legislature  it- 
self by  defining  a  territorial  district,  or  by 
other  designation,  or  It  may  be  left  by  the 
Legislature  to  the  determination  of  commis- 
sioners, and  be  made  to  consist  of  such  landa, 
and  such  only,  as  the  commissioners  stiail 
decide  to  be  benefited;  that  the  rule  of  ap- 
portionment among  tbe  parcels  of  land  bene- 
fited also  rests  within  the  discretion  of  the 
Legislature,  and  may  be  directed  to  be  in 
Xwoportton  to  the  position,  the  frontage,  the 
area,  or  tbe  market  value  of  the  lands,  or 
In  proportion  to  the  benefits,  as  estimated  by 
commissioners." 

In  the  case  last  cited  it  was  held  that  the 
due  ptoceaa  of  law  guaranteed  by  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion imposee  upon  tiie  states,  when  exercis- 
ing their  powers  of  taxation,  no  more  rigid 
or  stricter  curt)  than  is  Imposed  upon  the 
federal  gormunent  by  the  fifth  amendment 
in  a  similar  exerdse  of  power. 

Farsona  t.  District  of  Golumbla,  170  D.  S. 
4B.  18  Sup.  Ct  S21.  42  L.  Ed.  943,  iDTolves 
tbe  application  of  the  phrase  "doe  process  of 
law,"  aa  used  In  tba  fifth  amendment  to  an 
assessment  levied  for  laying  water  mains  in 
the  District  <tf  Oolombla.  Under  the  act  of 
Congress  that  fixed  the  rate  of  assessment 
at  p«  lineal  front  foot  against  all  lots 
or  lands  abnttlng  upon  the  street  In  whi<^ 


the  water  main  was  laid.  The  act  invested 
the  commissioners  of  the  city  with  power 
to  lay  water  mains  and  water  pipes  wbeI^ 
ever  the  same,  in  their  Judgment,  should 
be  necessary  for  public  safety,  comfort,  or 
health,  and  provided  for  no  notice  to  the 
property  owners  or  a  hearing  upon  the  neces- 
sity of  the  construction  of  any  water  main 
or  upon  the  benefits  that  would  result  there- 
from to  the  adjacent  property.  The  court 
stated  its  conclusion  In  the  following  lan- 
guage: "Our  conclusion  is  that  It  was  com- 
petent for  Congress  to  create  a  general  sys- 
tem to  store  water  and  furnish  It  to  tbe 
inhabitants  of  the  district,  and  to  prescribe 
the  amount  of  the  assessment  and  the  meth- 
od of  Its  collection,  and  that  the  plaintiff  in 
error  cannot  be  heard  to  complain  that  he 
was  not  notified  of  the  creation  of  audi  a 
system  or  consulted  as  to  the  probable  cost 
thereoL  He  Is  presumed  to  have  notice  <^ 
these  general  laws  regulating  such  matters. 
The  power  conferred  upon  the  commissioners 
was  not  to  take  assessments  upon  abutting 
properties,  nor  to  give  notice  to  the  proper- 
ty owners  of  such  assesaments,  but  to  de- 
termine the  question  of  the  propriety  and 
necessity  of  laying  water  mains  and  water 
pipes,  and  of  erecting  fire  plugs  and  hy- 
drants ;  and  their  bona  fide  exercise  of  snch 
a  power  cannot  be  reviewed  by  the  courts." 
Another  case  ha  point  Is  Webster  t.  Fargo, 
181  IT.  8.  3d4.  21  Sup.  Ct  623,  46  li.  Ed.  91^ 

The  Legislator^  by  the  statute  here  involv- 
ed, has  itself  determined  and  designated 
what  property  will  be  benefited  t>y  the  con- 
struction of  sidewalks  and  guttering  in  incor- 
porated towns  and  villages.  It  Is  the  prop- 
erty  abutting  on  such  impravemraita;  and, 
in  fixing  ttie  proportion  of  the  cost  of  the 
improvem«ite  ttiat  such  property  shall  pay, 
the  Legislature  may  be  presumed  to  have  de- 
termined to  what  extent,  at  least,  «a<ai  ptop- 
erty  will  be  benefited.  It  is  not  left  to  the 
discretion  of  the  local  officers  to  determine 
what  property  -will  be  benefited  or  the  ex- 
tent thereof^  and  a  notice  to  the  property 
owners  and  a  hearli^  'thereon  could  avail 
nothing  In  determining  the  amonnt  ot  the  as- 
sessment that  should  be  levied  against  fht 
property  of  each,  exc^  to  see  that  a  cor- 
rect application  of  the  basis  prescribed  by  the 
statnto  is  made.  It  is  not  contended  here 
that  any  frand  was  practiced  by  tbe  board 
of  trustees,  or  that  any  mistake  was  commit- 
ted In  tbe  assessmoit  levied.  Hie  sole  con- 
tratlon  Is  that  the  assessment  Is  void. 

In  City  of  Perry  v;  Davis  et  al.,  18  Okl. 
427,  90  Pac  865,  the  Sni^eme  Court  of  tiw 
territory,  speaking  through  Mr.  Justice  Gar- 
bee,  npon  a  similar  question,  said:  "At  Uils 
juncture  It  la  contended  that  liie  above  no- 
tice afforded  the  owners  of  propRty  no  op- 
portunity to  appear  and  be  heard  in  the  mat- 
ter of  fixing  the  amount  of  their  indlvidnal 
assessments.  This  was  not  necessairy.  Sec- 
tion 7  of  the  act  provldee:  *As  soon  aa  any 
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district  sewer  shall  hare  been  oompleted. 
the  dtr  engineer  or  otbw  offloor  having 
charge  <tf  the  work  shall  compute  the  whole 
coat  thoeof,  which  shall  also  Indnde  all 
other  wpoiae  incnrred  1^  the  dty  in  addi- 
tion to  the  omtract  price  of  the  woric,  and 
shall  apportion  the  same  against  all  the  lots 
or  pieces  of  gronnd  in  8n<3t  district  exduslTe 
of  improrements  in  proportion  to  the  area 
of  the  whole  district  ez^uslTe  of  public 
highways;  and  sneh  offlcer  shall  report  the 
same  to  the  commissioner  and  conncllmen, 
and  the  mayor  and  conncllmen  shall  there- 
upon levy  and  assess  a  wedaX  tax  hy  ordi^ 
nance  against  each  lot  or  piece  of  ground 
within  the  district'  Of  what  avail  would 
sodi  an  oppcvtunity  be  where  the  Legts* 
tore  has  already  fixed  a  made  of  assessment 
which  adJustsitaeUautomaUcally,  and  where, 
after  the  cost  of  conrtmctlon  has  been  as- 
certatned,  the  amount  of  the  Individual  as- 
sessment is  determined*  not  a  discretltm- 
ary  power,  but  by  a  mathematical  calcnla* 
tian?  In  what  way  coiild  a  hearing  affect 
the  amount  of  the  assessment,  when,  the  Leg- 
islature has  said  that  the  whole  cost  shall 
be  an^ctloned  against  the  lots  in  said  dis- 
trict, exclnslve  tii  Improvements  In  propor- 
tloa  to  the  area?  There  Is  no  valuation  <^ 
property  or  of  benefits;  no  exercise  of  dis- 
cretionary powcv;  no  equalizing  boai^  or 
board  of  appralsus,  or.  commlssluiera — noth- 
ing Imt  a  mathanatlcal  calculation." 

It  follows  from  these  views  that  the  Judg- 
ment of  the  trial  court  should  be  afflnned. 
All  the  Justices  concur. 


(35  Okl.  4821 

HUGHES  V.  OHICAOO,  XL  L  ft  P.  BT.  GO. 
(Supreme  Court  <rf  Oklahoma.   Feb.  18,  1913.) 

(Byllabm*  fry  Off  Court.) 

1.  Appsal  Ann  Esaotf  (I  977*)— Rxvixw— 
DiBCBEiioN  OF  GouBTO— New  Tbial. 

Trial  courts  are  Invested  with  a  very  large 
and  extended  discretion  in  the  granting  of  new 
trials,  and  new  trials  ooj^t  to  be  granted 'when- 
ever in  the  tvinlon  of  the  trial  court  the  party 
asking  for  the  new  trial  has  not  probably  had  a 
reasonably  fair  trial,  and  has  not  in  ul  prob- 
ability obtained  or  received  snbstantial  justice, 
alUiough  it  might  be  difficult  in  many  instances 
for  the  trial  court  or  the  parties  to  state  the 

rnnds  for  such  new  trial  npon  pai;>er  so  idain- 
that  tbe  Supreme  Court  could  understand 
them  as  well  as  the  trial  coart  and  the  parties 
themselves  understood  them.  Following  Trow- 
er  V.  Boberts,  17  OkL  641,  89  Pac.  1113. 

[Ed.  Note.— For  other  ease^  see  Apiwal  and 
Error,  Coit  Dig.  IS  3860-8860;  DidDlg.  f 
»77.*J 

2.  Afpbac  aitd  BbBOB  (I  9T8*>— Xtevnew— 

DxSCBKTtON  OF  CotttT  —  GBAITT  OF  NBW 

Tbxal. 

At  the  request  of  the  plalntiir  in  error, 
orer  the  objection  and  ezoepaon  of  the  defend- 
ant in  error,  the  following  hurtmction  was 
given: 

"Yon  are  instructed  that  the  proximate  cause, 
or  caoaes,  of  an  injury  is  that  efficient  and  mov- 
ing cause  or  causes,  without  which  cause,  or 
causes,  the  injury  would  not  have  happened. 


And  in  tills  case,  If  yoa  6nd  from  the  evidence 

before  yon  that  the  plaintiff's  injuries,  if  you 
nnd  that  he  was  injured,  was  the  proximate  re- 
sult of  the  negligence  of  the  defendant,  in  per- 
mitting these  fire  grates  to  become  and  remain 
defective,  or  that  his  injuries  were  the  result  of 
a  condition  brought  about  by  a  combination  of 
both  of  said  alleged  causes,  then  you  ^onld 
find  for  the  plaintiff." 

The  defendant  in  error  requested  the  foUowIng 
instruction,  which  was  refused  and  exception 
saved: 

"You  are  instructed  that,  although  you  may 
believe  from  the  evidence  uiat  the  injury  com- 
plained of  was  occasioaed  by  the  act  of  the  de- 
fendant, still  if  yon  further  believe  from  the 
evidence  that  such  injury  was  not  the  natural 
resnlt  xO.  the  acts  of  the  defendant,  and  could 
not  have  been  foEeseea,  or  reasonably  expected 
to  result  from  the  conduct  of  the  defendant, 
then  the  defendant  would  not  be  liable." 

A  verdict  having  beok  returned  in  favor  of 
the  plaintiff  in  error,  a  motion  tat  a  new  trial 
was,  in  due  time,  presented  and  sustained  by 
the  tnal  court  on  tne  ground  that  th4  inatme- 
tion  given  did  not  sufficiently  apply  the  defiill- 
tion  of  "proximate  cause."  HtU,  that  the  ae- 
WOL  U  the  trial  conrt  hi  nanting  a  new  trial 
did  Dot  constitute  reversible  error. 

[Ed.  Note.— For  other  cases,  see  /ppesl  and 
Error  Cent  Dig.  H  8886^^^;  DecTDig.  i 
978.  J 

EJrror  from  Superior  Court,  Pottawatomie 
County ;  Geo.  G.  Abematby,  Judge. 

A£tl(m  by  J.  Lb  Hughes  against  the  Chi- 
cago,  Rock  Island  &  Padfle  Railway  Com- 
pany. From  an  order  granting  a  new  trial 
after  verdict  for  plalntUE,  he  brings  error. 
Afilrmed. 

H.  H.  Smim  and  W.  T.  Williams,  both  of 
Shawnee^  for  plaintiff  in  error.  C.  O.  Blake, 
H.  B.  Low,  B.  J.  Boberts,  and  W.  H.  Uoore, 
all  of  Bl  B^o,  for  defendant  in  error. 

WILLIAMS,  J.  This  proceeding  In  error 
seeks  to  have  reviewed  the  action  of  the 
trial  court  In  eustalnlzig  a  motion  by  the  de- 
fendant in  error  for  a  new  trlaL 

[1,3]  iDstracUon  No.  9,  given  at  the  re- 
quest of  the  plalntur  (plaintiff  in  error),  la 
as  follows:  "You  are  inatmcted  that  tiie 
proximate  cause,  or  causes^  of  an  Injury,  is 
that  efficient  and  moving  cause,  or  caus- 
es, without  whidi  cause,  or  causes,  the  in- 
jury would  not  have  happoied.  And  In  this 
case,  if  you  find  from  the  evidence  before 
yon  that  the  plaintUTs  injuries,  if  you  find 
that  he  was  Injured,  was  the  proximate  re- 
sult of  the  neglteenoe  of  the  defendant  In 
permitting  these  fire  grates  to  become  and 
remain  defective  or  tiut  his  Injuries  were 
the  result  of  a  condltton  Inrou^  aboirt  by  a 
combination  of  both  of  sai|a  aUi^ad  eanna, 
then  you  should  find  for  the  ^Intlfl.*' 

The  defendant  (defendant  m  error)  except- 
ed to  the  giving  of  this  instruction  and  re- 
quested the  following  Inatmctlan,  whidi  was 
refused;  exooptiona  being  saved:  "You  are 
instructed  that  although  yon  may  believe 
from  the  evidence  that  the  injury  complained 
of  was  occasioned  1^  the  act  fA  the  detmd- 
ant,  still  if  you  further  believe  from  the  evi- 
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deuce  that  gacb  Injury  was  not  the  natural 
result  of  the  acts  of  the  defendant,  and  could 
not  have  bem  foreseen,  or  roisonably  ex- 
pected to  result  ftom  the  conduct  of  the  de- 
fendant, then  the  defendant  would  not  be 
Uable." 

The  trial  court  in  passing  on  the  motion 
for  a  new  trial  held  this  Instruction  (given) 
Improper  "(1)  for  the  reason  that  it  invades 
the  province  of  the  jury,  and  (2)  that  it  does 
not  apply  the  definition  of  'proximate  caus^* 
and  it  does  not  state  the  propa:  rule  for 
determining  the  liability  of  the  defendant," 
anoting  from  Thompson  on  Negligence,  vol. 
1, 1  60,  as  follows:  "The  law  does  not  impute 
negligence  to  an  lojory  that  could  not  have 
been  foreseen  or  reasonably  anticipated,  as 
the  probable  result  of  a  given  act  or  omts- 
i4(m.  It  f<dlow8  that  the  negligence  of  a  peiv 
son  cannot  be  the  proximate  cause  of  a 
harm  to  another  following  It,  unless,  under 
all  Uie  attending  circumstances,  ordinary 
prudence  would  have  admonished  the  person 
sought  to  be  charged  with  the  negligence 
that  his  act  or  omission  would  probably  re- 
sult in  IxUlury  to  some  one.  The  greatest 
test  as  to  whether  negligence  Is  the  proxi- 
mate cause  of  an  accident  Is  said  to  be 
whether  it  Is  such  that  a  person  of  ordinary 
intelligence  shtfnld  have  foreseoi  that  an 
accident  was  liable  to  be  produced  thereby." 

Id  Solts  V.  Southwestern  Cotton  Oil  Co., 
28  OkL  706,  115  Pac.  776,  It  Is  said:  "  •  •  • 
The  burden  Is  on  plaintiff  to  prove  negli- 
gence; to  convict  tbe  master  of  negligence, 
plaintiff  must  hot  only  prove  the  Injury,  but 
must  go  further  and  prove  that  the  faUure 
of  the  master  to  use  the  cover  as  used  the 
previous  season  was  the  proximate  cause 
of  his  injury,  and  that  the  master,  by  the 
exercise  of  such  care  and  foresight  as  a  man 
of  ordinary  prudence  should  have  exercised 
under  like  circumstances,  should  have  rea- 
sonably anticipated  that  his  failure  so  to  do 
would  result  in  plaintiff  being  Injured  as  he 
was.  Coupled  with  proof  of  the  physical  fact 
of  injury,  proof  of  the  latter  Is  Indispensable 
to  a  recovery,  for  the  reason  that  the  master 
is  entitled  to  the  presumption  that  he  has 
done  his  duty,  and  th^efore  not  negligent, 
and  farther  proof  Is  necessary  to  overcome 
this  presumption." 

In  Chicago,  Rock  Island  &  Pacific  By.  Co. 
V.  Ashlock  (No.  1.208)  129  Pac.  726,  decided 
by  Brewer,  Commissioner,  not  yet  otBclally 
reported,  it  is  said:  "This  reduces  the  whole 
matter  to  the  single  question  of  'proximate 
cause.'  This  question  was  for  the  Jury  if 
there  was  any' evidence,  or  Inferences  to  be 
legitimately  drawn  from  the  evidence,  viewed 
In  tbe  light  of  the  situation  and  circumstanc- 
es of  the  parties  and  the  work,  tending  to 
show  that  defendcint's  failure  to  perform  its 
duty  produced  the  Injury,  and  that  such  a  re* 
ijult  might  have  beeu  reasonably  anticipated." 

In  Chicago,  R.  I.  &  P.  Ry,  Co.  v.  Beatty, 
27  OkL  844,  116  Pac.  171,  it  la  said:  "The 


correct  ruto  Hems  to  be  Uiat  a  petam  guilty 
of  negligence  or  an  omission  of  duty  should 
be  held  responsible  f <w  all  the  consequencea 
which  a  prudent  and  experimced  man,  fully 
acquainted  with  all  the  drcnmstances  wU^ 
in  fact  exist,  whether  they  could  have  been 
ascertained  1^  reasonable  diligence  or  not, 
would  have  thought  at  the  time  of  the  nes- 
ligmt  act  as  reasonably  possible  to  follow, 
if  they  had  beoL  suggested  to  his  mind. 
^i«irman  &  Redfleld  on  N^llgence  (4th  Ed.) 
S  29.  The  weight  of  authority  aeems  to  be 
that  a  party  Is  IlaUe  only  for  sndi  extension, 
of  a  flre,  negllgenUy  kindled  by  him,  as  a 
prudent  person  would  hare  regarded  as  rea- 
sonably possible,  under  the  state  of  wind 
and  weather  exlsthig  at  the  time  of  the  fire. 
Shearman  &  Bedfleld  om  Negllsence  (4th  Bd.) 
I  606." 

In  Stephens  et  al  t.  Oklahoma  Cltf  By. 
Co.,  28  Okl.  340,  U4  Pac.  611,  83  I*.  B.  A. 
(K.  S.)  1007,  it  is  said:  "  •  *  •  But  we 
are  of  the  opinion  that  in  the  instant  case;,  at 
least,  the  rule  invoked  Is  subject  to  the  lim- 
itation pointed  in  dark  t.  Chambers,  3  Q.  B. 
Dlv.  327,  7  Cent  H  J.  11,  that  the  Interven- 
ing agency  must  have  been  one  which  the 
first  actor  was  bound  to  anticipate.  The  rule 
se^s  to  be  that  where  the  negligent  act 
causes  consequences  such  as  in  the  ordinary 
course  of  tilings  were  likely  to  arise,  and 
which  might  therefore  reasonably  be  ex- 
pected to  arise,  or  which  It  was  contemplated 
by  the  parties  must  arise,  liability  tollows; 
otherwise  not  Clark  v.  Chambers,  supra. 
In  Sharp  v.  PoweU,  20  W.  R.  584,  I*  R.  7 
0.  P.  253,  one  of  the  cases  cited  by  Oockrom, 
C.  J.,  in  Clark  v.  Chambers,  it  was  held  that 
'the  action  would  not  lie  where  the  injury, 
though  arising  from  the  unlawful  act  of  the 
defendant,  could  not  have  been  reasonably 
expected  to  follow  from  it'  In  that  case 
Lord  Chief  Justice  Bovill  says:  'Ko  doubt 
one  who  commits  a  wrongful  act  Is  respon- 
sible for  the  ordinary  consequences  which 
are  likely  to  result -therefrom;  but,  general- 
ly speaking,  he  Is  not  liable  for  damage 
which  is  not  the  natural  or  ordinary  conse- 
quences of  such  an  act  unless  it  be  shown 
that  be  knows,  or  has  reasonable  means  of 
knowing,  that  consequences  not  usually  re- 
sulting from  the  act  are.  by  reason  of  some 
existing  cause,  likely  to  intervene  so  as  to 
occasion  damage  to  a  third  person.  Where 
there  Is  no  reason  to  expect  it  and  no 
knowledge  in  the  person  doing  the  wrongful 
act  that  such  a  state  of  things  exists  as  to 
render  the  damage  probable.  If  injury  does 
result  to  a  third  {terson,  it  Is  generally  con- 
sidered that  the  wrongful  act  Is  not  the 
proximate  caxise  of  the  Injury  so  as  to  render 
the  wrongdoer  liable  to  an  action.'  Mr. 
Justice  Strong,  discussing  this  question  In 
Milwaukee  &  St  P.  Ry.  Co.  v.  Kellogg,  91 
U.  S.  469,  24  L.  Ed.  256.  said:  'But  It  is 
generally  held  that,  in  order  to  warrant  a 
finding  that  neglig^ce  or  an  act  not  amount- 
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ins  to  wanton  wrong  la  tbe  praxlniate  cause 
of  an  injory.  It  must  ai^ear  Qiat  tbe  injnir 
was  the  natoral  and  probable  consequence 
of  the  negUgraice  at  wrongful  act,  and  tbat 
it  ought  to  have  been  foreaera  In  the  U^t  of 
Che  attending  circnmstances.'  'Sren  the  se- 
▼ero  nile  of  care  and  Olllgaice  which  the 
law  Imposes  upon  carriers  of  passengers  does 
not  extend  bo  flir  as  to  make  one  liable  for 
an  Injnty  to  a  passenger  from  an  accident 
which  Is  not  the  reasonable,  natural,  aud 
probable  i»nlt  of  the  dtnatlon,  and  whtcli 
oonld  not  have  been  foreseen  1^  tbe  carrier 
In  the  exercise  of  that  degree  of  care  which 
the  law  demands  of  hlra.  8  Thompson's 
Commentaries  on  the  Law  of  Negligence,  | 
2778.  The  reason  of  the  role  la  that  the 
law  holds  a  person  liable  for  those  conse- 
qnmces  only  which  were  tbe  natural  and 
probable  result  of  his  negligence,  and  which 
thereforo  ought  to  have  bera  foreseen  and 
anticipated." 

In  view  of  the  Instractlon  giren  at  the  re- 
qaeat  of  the  plaintiff  i^Ialotlff  In  error),  said 
Instruction  refused  by  the  court,  asked  by 
the  defendant  (defendant  in  error)  to  be 
giren,  was  error.  St.  Louis  &  San  Francisco 
K.  R.  Co.  T.  Crowell,  127  Pac.  1063. 

In  Trower  v.  Roberts,  17  Okl.  641,  89  Pac 
1113,  It  is  said:  "Now,  If  the  action  of  the 
court  upon  either  of  these  two  motions  was 
correct,  this  case  must  be  affirmed,  and  we 
take  the  rule  to  be  well  established  that 
trial  courts  are  invested  with  a  very  large 
and  extended  discretion  tn  the  granting  of 
new  trials,  and  new  trials  ought  to  be 
granted  whenever  in  the  opinion  of  the  trial 
court  the  party  asking  for  the  new  trial  has 
not  in  all  probability  had  a  reasonably  fair 
tilal,  and  has  not  In  all  probability  obtained 
or  received  substantial  Justice,  although  it 
might  be  difficult  for  the  trial  court,  or  the 
parties,  to  state  the  grounds  for  such  new 
trial  upon  paper  so  plainly  that  tbe  Supreme 
Court  could  understand  them  as  well  as  the 
trial  court  and  the  parties  themselves  under- 
stood them.  The  Supreme  Court  will  not  re- 
verse the  order  of  the  trial  court  granting  a 
new  trial,  unless  said  court  can  see  beyond 
all  reasonable  doubt  that  tbe  trial  cotirt  has 
maulfestiy  and  materially  erred  with  re- 
spect to  some  simple,  pure,  and  unmixed 
question  of  law,  and  that,  except  for  such 
error,  the  ruling  of  the  trial  court  would  not 
have  been  made  as  it  was  so  made,  and  that 
it  ought  not  to  have  been  so  made.  As  the 
granting  of  a  new  trial  simply  places  the 
parties  in  a  position  to  have  the  Issues  be- 
tween them  again  submitted  to  a  Jury  or 
the  court,  the  showing  for  reversal  should  be 
much  stronger  where  the  error  assigned  is 
the  granting  of  a  new  trial,  than  where  It 
Is  the  refusal  of  it  City  of  Sedan  v.  Susan 
B.  Church,  29  Kan.  190." 

In  Hogau  et  al.  v.  Bailey,  27  Okl.  15.  110 
Pac.  800,  it  is  said:  "The  trial  court  has  a 


higher  ftmctlon  under  our  Jorlqumdenoelhaii 
to  act  mer^  aa  a  moderator  or  nmplro  be- 
tween contending  adversaries  before  a  jury. 
Not  only  la  it  charged  with  tbe  Anty  of  seeing 
that  the  course  and  conduct  of  the  trial  gives 
to  each  of  the  litigants  a  fair  opportunity  tu 
present  his  cause  and  to  have  the  facts 
weighed  In  the  light  of  vroger  luatnictioiis 
declaring  the  law  relative  therato,  but  it  bt 
the  Imperative,  abiding  duty  <^  the  court 
after  the  jury  has  returned  its  verdict  and 
awarded  to  one  or  the  other  success  In  the 
controversy,  where  the  Justness  of  the  same 
is  challenged  aa  In  this  case,  to  carefully 
weigh  the  entire  matter,  and,  unless  It  Is 
satisfied  that  the  verdl<ft  la  reapcm^ve  to  the 
demands  of  Justice,  to  set  tbe  verdict  aside 
and  grant  a  new  trial.  Not  only  must  the 
Jury  be  satisfied  of  the  righteousness  of  the 
conclusion  to  which  It  arrives,  but,  unless 
that  conclusion  meets  ttie  affirmative,  con- 
siderate approval  of  the  mind  and  conscience 
of  the  court.  It  should  not,  where  challenged, 
be  permitted  to  stand." 

See,  also,  Citizens'  State  Bank  of  Lawton 
V,  Chattanooga  State  Bank  et  al.,  23  Okl. 
767,  101  Pac.  1118;  Davis  v.  Still  well,  32 
Okl.  757,  124  Pac.  74 ;  Jamleson  v.  Classen 
Co.,  124  Pac.  67;  Ardmore  Lodge  No.  9, 
I.  O.  O.  F.,  V.  Dawson,  124  Pac.  66;  Staple- 
ton  V.  O'Hara,  124  Pac.  55 ;  Chapman  v. 
Mason,  30  Okl.  500,  120  Pac.  250;  National 
R.  &  B.  Supply  Co.  V.  Elslng,  29  Okl.  334. 
116  Pac.  790;  Jacobs  v.  City  of  Perry,  29 
Okl.  743,  119  Pac  243;  Exchange  Bank  of 
Wewoka  et  al.  v.  Bailey,  29  Okl.  246,  IIC 
Pac.  812,  39  L.  B.  A.  (N.  S.)  1032 ;  Hobbs  v. 
Smith  et  al.,  27  OkL  830.  115  Pac.  347,  34  L. 
R.  A.  (N.  S.)  697 ;  Duncan  v.  McAlester-Choc- 
taw  Coal  Co.,  27  Okl.  427,  112  Pac.  982. 

Under  the  foregoing  authorities,  It  Is  not 
essential  to  determine  whether  the  error  com- 
mitted in  refusing  said  Instruction  could 
work  a  reversal  on  review  In  this  court  had 
the  trial  court  overruled  the  motion  for  a 
new  trlaL  Not  bemg  Justified  In  holding  that 
the  court  abused  Its  discretion  in  awarding 
a  new  trial,  under  this  record  and  said  au- 
thorities, It  Is  our  duty  to  affirm  his  action 
In  awarding  a  new  trial. 

The  other  grounds  upon  which  he  sus- 
tained the  motion  for  a  new  trial  not  being 
likely  to  arise  upon  another  trial,  the  same 
are  not  passed  upon. 

The  judgment  of  the  lower  court  la  af- 
firmed. All  the  Justloea  concur. 


m  Okl.  4) 

BBLL-WAYIAND  CO.  v.  KILLSB- 
HITSCHBR  CO. 
(Supreme  Court  of  Oklahoma.    Feb.  18,  101S.1 

(Svllabiu  by  the  Court.) 

1.  Chattel  Mortgages  (|  20*)— OotrDinoira 
Against  Sale— VAUniTX. 

A  mortgage  on  a  stock  of  merchandise, 
which  provides  that  the  mortgagor  shall  not 
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sell  or  dlBpose  of  any  of  the  proi>ert7  covered 
thereby  witboat  the  written  consent  of  the  mort- 
cftKeet  ii  valid.  And,  where  such  mortgage  is 
imj  filed  for  record,  then,  in  the  absence  of 
fmod,  it  constitutes  a  prior  lien  to  that  of 
sabseqneDt  attaching  creditors. 

[Ed.  Note.— For  other*  cases,  see  Chattel 
Mortgages,  Gent.  Dlf.  K  72.  TO;  Dec.  IMg.  I 
26.*] 

2.  GHATTXL  UOBTaAOBS  (I  50*>— DBSCBIFTION 

09  MOXIGA0KD  Goora— SovnonNOT. 

Where  a  chattel  mortgage  on  a  stock  of 
merchandise  describes  It  as  "one  stock  of  goods 
con^sting  of  dry  goods,  groceries,  canned  goods, 
racket  goods,  flour,  and  feed,"  and  gives  the 
nomber  of  the  lot  and  block  and  name  of  the 
town,  connty,  and  state  in  which  it  is  located, 
such  description,  the  mortgage  beinc  filed  for 
record,  is  a  auflicient  identification  to  put  snb- 
eequent  creditors  on  inquiry  as  to  what  articles 
are  covered  by  the  mortgage. 

{Qd.  Note.~For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {  89;  Dec.  Dig.  |  00.*] 

3.  SCBBOOAIIDH  <|  17*)  —  ArfACHMENT  OF 
MOBTOAGBD  FKBSOKiXTT  —  pATUERT  Of 
MOBTOAOB  DiBT. 

Where  property  is  covered  by  a  valid  chat- 
tel mortgage,  subsequent  creditors  of  the  mort- 
gagor cannot  proceed  by  attachment  against 
such  mortgaged  property  until  the  mortgage  Is 
paid  or  the  mortgagee  satisfied.  And  where  a 
creditor  Is  confronted  in  his  attadiment  pro- 
ceedings by  a  mortfragee  in  possession  of  the 
property,  under  a  prior  mortgage,  and  pays  the 
mortgagee  the  amount  dne  thereunder*  such  at- 
taching creditor  la  Bubrogated  to  the  rights  of 
the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  St  44^;  Dec.  Dig.  1 17.*] 

4.  CBatrl  MoBTGAan  (|  201*>— MoBraAan 
XR  PosBusion— AiTAoainiiiT— BuBDBir  or 
Pboop.  , 

Where  a  mortgagee  Is  in  fuU  possession  of 
the  mortgaged  property  by  consent  of  the  mort- 
gagor, and  a  imditor  of  the  mortgagor  seeks 
pooseSBion  of  the  mortgaged  property,  under  a 
Jnnior  attadiment  lien,  on  the  ground  that  part 
of  dw  property  in  the  mortgagees  possession 
ih  not  covered  by  die  mwtgage,  the  burden  is 
not  on  the  mortgagee  to  prove  that  all  the 
property  In  his  iwssession  is  included  in  tbe 
mortgage,  hot  is  opon  the  attaching  creditor 
to  show  such  fact  But  the  rule  is  otherwise 
where  the.  attaching  creditor  Is  in  possession 
under  an  attachment  lien,  and  a'  mortgagee  seeks 
possession  of  the  property  on  the  ground  that 
the  property  is  covered  by  his  mortgage,  which 
Is  prior  to  the  attachment  lien.  In  such  case 
the  burden  la  on  the  mortgagee  to  identify  and 
prove  what  property  is  covered  by  the  mort- 
gage. This  rule  is  based  upon  the  fundamental 
principle  that  one  who  alleges  a  cause  of  action 
roust  prove  it 

[Ed.  Note.— ror  other  cases,  see  Chattel  Uoit- 
gagea.  Cent  Dig.  |  860;  Dm^  Dig-  S  201.*] 

CommlssioDera*  Opinion,  Dlrlslon  Mo.  2. 
Error  from  Pottawatomie  County  Court;  A. 
M.  Baldwin,  Special  Judge. 

Action  by  the  Bell-Wayland  Companiy 
against  O.  P.  WIIbod.  Tbe  MUler-Mitscher 
Company  interrenea.  Judgment  for  Inter- 
Tener,  and  plaintiff  brlnga  error.  Bereraed 
and  remanded. 

Edward  Howell,  of  Siawneev  for  plalntifC 
In  error*  Lydlck  and  Eggerman,  of  Shawnee, 
for  defendant  in  extor, 

HABBISON,  C.  Ttala  action  grew  out  of 
conflicting  claims  against  a  stock  of  mer* 


cbandise  owned  by  one  O.  P.  Wilson,  mtooa 
was  Indebted  to  one  W.  F.  Candle  on  ivomla' 
sory  notes  aggregating  $186  secured  by  chat- 
tel mortgage  on  his  stock  of  merchandise. 
He  also  owed  $101.98  to  the  BeU-WayteDd 
and  $226  to  the  Miller- Ml tscher  Company  on 
accounts.  The  mortgage  was  executed  cm  tbe 
26th,  and  filed  on  Uie  27tb,  day  vt  January, 
1909.  On  May  5,  1909.  the  Bell-Wayland 
Company  brought  suit  in  tbe  jnstioe  court 
and  attached  Wilson's  stodc  of  goods.  Bnt, 
before  the  order  of  attacbmwt  was  serred, 
Wilson  had  turned  over  his  entire  stxnX  oC 
merchandise  to  the  mortgagee^  Caudle^  tn 
satisfaction  of  tbe  mortgage,  and  Candle  liad 
possession  d  same  when  Uis  constable  at- 
tempted to  leT7  the  order  itf  attacbment 
Thereupon  a  ctmtrorersy  arose  betweoi 
Candle,  tbe  mortgagee,  and  tbe  BeU-Way- 
land  Company,  the  attaching  ctedltor ;  and, 
in  order  to  avoid  a  replevin  action  by  the 
mortgagee,  tbe  Bell-Wayland  Company  paid 
Caudle  the  amount  dne  under  the  mortgage; 
with  a  view  thereby  <tf  subrogating  ttstff 
to  tbe  rights  of  tbe  uHntgages.  IlWBMiftsr 
the  goods  were  said  under  tbm  order  <tf  at> 
tadunent  for  fBOO.  After  roiderinc  Judg- 
ment on  Uie  account,  the  Justtoe  of  the  peace 
paid  to  the  Bell-Wayland  Company  the 
amount  recoveved,  and  also  the  amount  due 
on  the  mortgage.  There  was  a  balance  still 
left  In  tbe  hands  of  the  JnstiOB  of  the  iwaoe, 
which  was  paid  over  to  another  creditor; 
bnt  tlMre  is  no  oontroretay  as  to  that  balanoe 
by  ^Uier  party  to  this  adlon.  Bn^  about 
the  time  th^t  the  Bell-Wayland  CtMupany  be- 
gan it>  attachment  proceedings  In  the  insttoe 
court,  the  UiUer-Mltsdia  Company,  inter- 
vener horeln,  began  attachment  proceedings 
in  tbe  comity  court  for  the  amount  due  on 
Its  account  When  the  sheriff  attempted  to 
serve  tbe  order  from  tbe  county  court,  he 
found  that  the  constable  bad  already  sored 
the  order  from  tbe  Justice  court,  and  was  in- 
formed tiiat.  the  Bell-Wa^and  Oonvany  had 
paid  off  the  mortgage  and  subrogated  Itself 
to  tbe  rii^ts  of  tlie  mortgage&  He  thoeup- 
on  executed  the  order  from  tbe  county  court 
and  made  bis  retnm  to  show,  "Served  sab* 
Ject  to  the  mortgage  and  otlier  attachment 
lien."  After  tbe  mon^y  had  beo^  paid  to 
the-  Bell-Wayland  Company  to  satlsftictlon  at 
the  mortgage,  the  Milier-Mltscher  Company 
intervened  In  tbe  Justice  court  against  the 
Bell-Waj^d  Company  tor  the  amount  of 
the  mortgage,  claiming  that  its  attadunoit 
lien  was  prior  to  the  mortgage^  Hie  Justice 
court  rendered  Judgment  against  tbe  inter- 
vener, whereupon  the  toterrenw,  Miller-3nt- 
scber  Company,  appealed  to  the  county  court. 
After  tJie  appeal  to  the  county  court,  it  ap- 
pears that  the  county  Judge  made  a  finding 
wherein  he  held  that  the  mortgage  was  In- 
valid, and  permitted  the  sheriff's  return  to 
be  amended  so  as  to  strike  out  the  portion 
which  showed  that  tbe  order  bad  been  levied 
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subject  to  the  mortgage.  The  aherUTs  re- 
turn, howerer,  could  not  change  the  legal 
rights  of  the  parties.  It  does  not  appear, 
from  the  record,  whether  this  was  an  ex 
parte  bearing,  or  how  the  matter  was  brought 
up;  but  thereafter  the  special  judge,  who 
tried  the  case,  rendered  Judgment  In  favor 
of  intervener  and  against  the  Bell-Wayland 
CSompany  for  the  amount  received  under  the 
mortgage,  and  from  .this  judgment  the  Bell- 
Wayland  Company  appeals  the  case  here. 
The  record  shows  some  discrepancies  as  to 
dates;  but  the  material  question  Involved  is 
whether  the  mortgage  constituted  a  prior 
lien  to  the  MlUer-Mltscher  Compatay's  at- 
tactunent,  and  whether  the  Bell-Wayland 
Company  was  In  law  subrogated  to  the  rights 
of  tbe  mortgagee. 

[1]  Tbe  laaoe  betwem  tbe  pardea  appears 
to  be  whether  tbe  Bell-Wayland  Company 
bad  In  law  aatnogated  Itself  to  tbe  rights  of 
the  mortgagee.  That  the  Bell-Wayland  Com- 
pany bad  paid  Caudle  tbe  amonnt  doe  on 
tbe  mortgage  Is  not  aoestloned;  bat  tbe  MU- 
ler-Mttadier  Company  matntalna  that  tbe 
Btil-Wa^and  Company  did  not  pay  off  and 
waHiaty  the  mortme,  as  reqnlied  by  law,  in 
OTder  to  legally  aubn^ate  Itaelf  to  tbe  rlghta 
of  the  mortgi^ee,  bat  merely  porchaeed  the 
DKntgage  and  bad  tbe  notes  assigned  to  it, 
and  baeea  Its  right  vt  recovery  on  this  die- 
tinction. 

Section  8465,  Wilson's  Bev.  ft  Ann.  Stat 
(section  4129,  Comp.  Laws  1901^,  provides: 
"Every  person  having  an  interest  in  property 
subject  to  a  lien,  has  a  right  to  redeem  it 
from  tbe  Hen,  at  any  time  after  the  claim 
la  dae,  and  before  bis  right  of  redemption  Is 
foredoeed.** 

Section  3466,  Id.  (section  4180,  Comp.  Laws 
1909),  provides:  "One  who  has  a  Uen,  in- 
ferloT  to  another  upon  the  same  property,  has 
a  rit^t:  (1)  redeem  the  property  in  the 
same  manner  as  Its  owner  might,  from  the 
superior  lien;  (2)  to  be  subrogated  to  all  the 
benefits  of  the  superior  lien  when  necessary 
for  tbe  protection  of  bis  Interests,  upon  aatia* 
fying  die  dalm  secured  thereby." 

Section  8467,  Id.  (section  4131,  Comp.  Laws 
1909),  provides:  "Redemption  from  a  Hen 
iB  made  by  performing,  or  oflTerlng  to  per* 
form,  the  act  for  the  performance  of  which 
It  la  a  security,  and  paying,  or  offering  to 
pay,  the  damages,  if  any,  to  whidi  tbe  hold- 
er of  tbe  Uen  is  entitled  for  delay.** 

Section  3587,  Id.  (section  4431,  Comp.  Laws 
1908),  provides:  'Tersonal  property  mort- 
gaged may  be  taken  under  attachment  or 
ezecntlMi  Issued  at  the  salt  of  tbe  creditor  of 
a  mortgagor." 

Section  8588,  Id.  (section  4482,  Comp.  Laws 
IDOO).  provUes:  "Before  tbe  property  is  so 
taken  tbe  officer,  on  execution,  or  attadi- 
meit  mdltor,  most  pay  or  tender  to  the 
mwrtgacee^  the  amount  <mF  tbe  mortgage  debt 
and  Intmst;  or  must  deposit  the  amount 


thereof  with  the  county  treasurer,  payable  to 
the  order  of  tbe  mortgagee.   •   •   •  " 

Under  tbe  provlslonB  of  these  statutes,  we 
can  see  no  merit  In  the  distinction  upon 
which  appellee  bases  its  right  of  recovery. 
Under  the  circumstances  of  this  case,  the 
Bell-Waytand  Company  conid  not  be  placed 
In  the  position  of  a  mere  purchaser  of  the 
mortgaged  notes,  or  a  speculator  In  mort- 
gages. He  was  an  attaching  creditor;  and, 
when  be  undertook  to  satisfy  his  debt  by  at- 
taching the  property,  he  was  confronted  by 
the  mortgagee  with  a  prior  lien,  and  was 
forced  to  either  abandon  his  attachment  pro- 
ceedings or  satisfy  the  mortgage;  and  we 
are  aware  of  no  statute  or  decision  which 
spedflcally  prescribes  tbe  manner  in  whidti 
ttie  mortage  may  be  satlafled  other  than  the 
statute  above  quoted. 

In  Dodder  v.  Moberly,  28  Okl.  834, 114  Pac. 
714,  wherein  an  interpleader  sought  to  dis- 
solve an  attachment  on  tbe  ground  that  the 
attaching  creditor  had  not  paid,  or  offered  to 
pay,  a  mortgage  which  the  Interpleader  held, 
this  court,  through  Chief  Justice  learner, 
held:  "On  the  part  of  Shlve,  the  Interplead- 
er, It  Is  contended  that  the  court  erred  In 
overruling  his  motion  to  dissolve  the  attadli- 
ment,  made  after  the  jury  had  by  their  ver- 
dict sustained  his  interplea.  In  this  we  con- 
cur. On  the  coming  in  of  the  verdict,  the 
jury,  in  ettect,  having  found  that  the  at- 
tached property  was  covered  by  the  prior 
mortgage  of  Shlve,  that  neither  plaintiffs 
nor  the  sheriff,  before  levying  the  writ,  had 
paid  or  tendered  to  him  the  amount  of  the 
debt  and  interest  thereby  secured,  or  de- 
posited said  money  with  the  county  treasurer 
to  bis  order,  as  provided  by  Snyder's  Stats, 
of  Okl.  of  1909,  fS  4431,  4432,  it  was  the 
duty  of  the  court,  sua  sponte  (18  En.  PL  ft 
Pr.  431),  to  dissolve  the  attachment,  order 
the  property  returned,  and  tax  plalntitFs  with 
the  cost  of  the  attachment  and  the  cost  of 
the  Interplea.  This  for  the  reason  that,  as 
Shlve  had  a  prior  lien  on  the  property,  the 
plain  letter  of  the  statute  was  violated  by 
tbe  levy.  ElUs  v.  Bmltb,  26  Okl.  234,  106 
Pac.  653 :  Moore  r.  C!alvert  et  aL,  8  Okl.  358, 
58  Pac.  627." 

It  Is  very  clear  from  the  above  decision 
and  the  authorities  tlierein  dted  that  it  is 
mandatory,  upon  the  part  of  the  attaching 
creditor,  to  pay  off  and  satisfy  a  prior  mort- 
gage before  he  can  proceed  under  the  attach- 
ment Now  the  primary  purpose  of  this  law, 
as  Intended  by  tbe  statutes  and  observed  by 
the  above  anthorltleB,  Is  not  so  much  to  de- 
tach the  Uen  created  by  a  mortgage  or  re- 
move tba  burden  from  the  property  vhl^ 
the  mortgage  {daces  thereon,  but  to  satisfy 
tbe  mortgagee's  claim— to  protect  him  In 
his  claim  and  secure  him  against  loss.  Hence 
It  could  not  be  material,  under  tbe  dream- 
stances  of  tbia  case,  whether  the  Bdl-Way- 
land  Company  satisfied  tbe  mortgage  debt 
one  way  or  another;  tbe  purpose  of  tbe  stat- 
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nte  being  to  protect  the  mortgagee  and  to 
give-  to  the  par^  who  aaUsfles  the  mortgage 
lljen  the  some  rights  which  would  have  ao- 
cmed  to  the  mortgagee. 

[4]  Now  the  validity  of  the  mortgage  was 
not  seriously  qneBtloned  In  the  trlaL  In  fact, 
the  special  Judge  who  tried  tte  ease  seems, 
without  objection  by  either  party,  to  have 
disregarded  the  finding  of  the  regiilar  Judge 
that  the  mortgage  was  Invalid,  and  to  have 
rendered  Judgment  for  intervener,  not  upon 
the  ground  of  the  invalidity  of  the  mortgage, 
bat  upon  the  ground  that  the  evidence  failed 
to  show  that  the  property  covered  by  the 
mortgage  was  the  same  property  that  was 
attached.  But  tlu  record  shows  clearly  that 
the  Wilson  "stock  of  merchandise"  was  cov- 
ered by  the  mortga^  in  qnestion,  and  that 
he  so  treated  It  and  turned  It  ovet  to  the 
mort^gee;  that,  when  the  constable  went 
to  levy  the  attachment*  he  foimd  t&e  mort- 
gagee In  possession  of  the  oitlre  stock,  found 
the  building  dosed,  and  the  door  lotiked,  and 
the  key  in  the  possession  of  the  mortgagee — 
In  fact,  found  the  mortgagee  In  complete 
possession  of  the  entire  stock — and  that  be 
had  already  advertised  It  for  sale,  to  satfsty 
hla  mortgage,  by  posting  notices  as  required 
law.  It  had  already  been  turned  over  to 
blm  as  the  property  covered  by  the  mortgage. 
This,  in  the  absence  of  fraud,  would  raise  a 
preemption  In  favor  of  the  mortgagee's 
right  to  the  property;  at  least*  It  should  put 
an  attaching  creditor  upon  InQulry;  and,  if 
there 'were  any  articles  In  tb&  stodc  not  cov- 
ered by  the  mortgage,  the  burden  was  upon 
the  attaching  creditor  to  allege  and  show 
such  fact  It  must  be  observed  that  the 
mortgagee  had  no  title  to  the  property,  al- 
though In  possession.  He  merely  had  a  lien 
to  secure  his  debt,  and  a  right  to  sell  the 
property  In  satisfaction  of  the  debt 

In  Bfoore  v.  Calvert,  8  Okl.  358,  98  Fac; 
627,  this  court  held:  "A  chattel  mortgagee 
hag  no  title  to  the  mortgaged  property,  even 
after  he  has  taken  possession  for  condition 
broken,  but  merely  a  lien  thereon,  and  his 
possession  Is  that  of  a  trustee  for  the  sale 
of  the  property  and  the  proper  application 
of  the  proceeds."  Also  Hlxon  v.  Hubbell,  4 
OkL  224.  44  Paa  222. 

In  Nichols  T.  Bishop,  12  OkL  260,  70  Pac. 
188,  It  was  held:  "A  defective  d^crlptlon 
In  a  chattel  mortgage  Is  cured  by  taking  pos- 
session of  the  mortgaged  property  before 
other  rights  attach  thereto,  and  no  particu- 
lar mode  of  taking  possession  is  required; 
but  there  must  be  an  actual  transfer  of  pos- 
session. In  BO  far  as  the  same  Is  subject  to 
possession  and  controL" 

It  Is  seen  from  the  foregoing  decisions: 
First,  that  the  mortgagee,  being  In  posses- 
sion and  control  of  the  property,  has  only 
a  trustee's  right  beyond  the  Hen  created  by 
his  mortgage;  second,  that  any  defective 
description  of  the  property  (such  as  Is  urged 
here  as  to  the  failure  of  the  mortgagee  to 
show  whether  there  was  any  property  other 
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than  that  covered  by  the  mortgage  Indndeil 
in  the  stock  of  goods)  Is  cured  by  taking  poe- 
sesslon  of  the  mortgaged  property  befinw 
other  rights  attach  thereto. 

[2]  Hence,^  whoi  the  IntOTener  asserted 
that  the  property  was  not  accurately  des- 
cribed In  the  mortgage,  and  that  the  mor^ 
gagee  had  possession  of  property  not  Indud- 
ed  In  the  mortgage,  the  burden  was  upm 
him  to  prove  such  asserthm.  The  rule  would 
be  otherwise,  however,  if  the  attaching  credi- 
tor were  In  possesion  and  the  mortgagee 
should  bring  an  action  for  possession.  This 
rule  is  based  upon  the  nereivquestloned  prin- 
ciple that  he  who  alleges  a  cause  of  action 
must  prove  it  The  court,  therefore,  was  in 
error  In  placing  the  burden  of  proof  upon  the 
mortgagee,  or  upon  the  party  subrogated  to 
his  rights.  Tb»  record  shows  clearly  that 
the  mortgaged  property  was  token  pooacaelon 
of  before  any  rights  accrued  under  the  at- 
tachment proceedings,  but  does  not  show 
whether  the  accounta  claimed  by  dther  of 
the  two  creditors  were  made  b^'ore  or  after 
the  execution  of  the  nrartg^e.  It  is  silait 
as  to  when  the  debts  w^  created-  The  rea- 
sonable Inference  Is  that  tbe  mortgage  was 
executed  and  on  file  before  sucb  debts  were 
created,  having  been  of  record  ainoe  Janu^ 
ary  27th,  and  the  proceedings  not  begun  nn- 
tU  May  6th.  In  further  oonsldffllng  the 
validity  of  the  mortgage,  it  must  be  ofaerared 
that  this  mortgage  does  not  come  within  the 
rule  ai^lied  to  mortgages  <m  stodcs  oC  mei^ 
diandlse  which  give  the  right  to  seU  and  re- 
plenish the  Btot^  as  this  mortgage  wedfleat 
ly  provides  that  the  mortgagor  duOl  not  sell 
or  dispose  of  any  of  the  property  wlthont 
written  consent  of  the  mortgagee,  and  that, 
if  any  of  tiie  property  Is  sold  <a  dispoaed  of 
without  mdi  written  conaent,  the  mortgagee 
shall  have  the  right  to  take  Immediate  poa- 
seeslon  of  ibe  property  covered.  The  mort- 
gage andean  to  be  valid  on  its  face.  It 
described  the  property  as  one  stock  of  goods 
consisting  of  dry  goods,  groceries,  canned 
goods,  racket  goods,  flour,  and  feed,  free  and 
clear  of  any  lien  or  Incumbrance  of  any 
kind,  located  on  lot  ^  blo<^  8,  in  the  town 
of  Maud,  Okl. 

[31, Under  the  weight  of  authorities,  audi 
a  description  of  a  stock  of  goods  is  suffi- 
cient Nichols  V.  Bishop,  supra;  Cobbey  on 
Chatty  Mortgages,  SS  155-188;  Jones  on 
COiattel  Mortgages,  |  66,  and  authorltlea  dt> 
ed.  The  mortgagee  being  In  possession  of 
the  property  under  a  valid  mortgage  and  un- 
der circumstances  whldi  raised  no  legal  pre- 
sumption of  fraud,  the  Bell-Wayland  Com- 
pany, being  an  attachlr^  creditor,  had  a 
perfect  right  to  subrogate  Itself  to  the  rights 
of  the  mortgagee;  and,  having  done  so  1^ 
satisfying  the  mortage,  the  burden  was  not 
npon  tt  to  prove  Its  right  to  the  property. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded. 

PER  CURIAM.  Adopted  la  whole. 
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FOOTH  et  at  v.  TOWN  OF  WATONGA. 
(Supreme  Court  of  Oklahoma.    Feb.  18,  191S.) 

(SyUabu*  bv  the  Court.} 
2.  Public  Lands  (|  89*)— Town  8ma— Staiv 

CTOBY  PbOVISIONB. 

Tbe  devolution  of  title  to  lots  on  town 
dtas  in  tbe  Cheyenne  and  Arapabo  country  re- 
aerved  for  county  Beat  purposes  by  the  Secre- 
tary of  tbe  Interior  is  governed  by  sections 
2387  and  2388,  Kevised  Statutes  of  the  United 
States  (U.  STComp.  St.  1901,  pp.  1457,  1458), 
and  tbe  town  site  laws  of  the  state  of  Kanaas 
as  modified  by  Act  Cong.  March  8,  ISdl,  c 
643,  26  Stat  1026. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  U  83-«9:  Dec.  Dig.  |  39.*] 

2.  OonsnnrnonAL  Law  (§  19*)— Statutes 

d  218*)— COKBHroCTION  —  PRACnOAL  CON- 

BIBUCmON  BY  OfFICEBB. 

Tbe  construction  placed  on  statutes  or  con- 
Btitational  provisions  by  officers  In  the  dis- 
efaa^e  of  tneir  datiea,  either  at  or  near  tbe 
time  of  the  enactment,  which  has  been  long  ac- 
quiesced in,  is  a  Just  medium  for  its  judicial 
interpretation. 

[Ekl.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Sg  14,  15;  Dec.  Dig.  iWr 
Statutes,  Gent  Dig.  H  294,  295;  Dec.  Dig.  1 
218L*] 

8.  Public  Lands  ({  39*)— Rkskbvation  fob 
County  Seat. 

The  authority  to  reserve  not  to  exceed  one* 
iialf  section  of  land  In  each  county  In  the 
Cheyenne  and  Arapaho  country  for  county  seat 

rurposes  conferred  upon  the  Secretary  of  the 
nterior  by  section  17  of  the  act  of  March  3, 
1891  (chapter  D43,  26  Stat.  1026),  supra,  em- 
braced the  power  to  set  aside  for  public  pur- 
poses such  lots  or  parcels  of  ground  situated 
upon  such  townsite  as,  in  tbe  judgment  of  the 
Secretary,  would  be  necessary  for  the  municipal 
needs  and  coDveniences  of  a  county  seat  town. 

[Ed.  Note.— For  other  cases,  see  Public 
lands,  Cent  Dig.  H  88-«9;  Dec  Dig.  |  39.*] 

4.  LnaxATion  of  Aonom  (t  ll*>-AaAZN8i 
Whom  Avaiubu— MumciPAX.  Oobpoba- 

TION& 

The  generally  accepted  doctrine  is  that  the 
maxim,  "Nullum  tempus  occurrit  regi,"  is  not 
restricted  in  its  appUcatlMi  to  sovereign  states 
cr  Koyemment&^  but  that  its  application  ex- 
tends to  and  includes  public  rights  of  all  kinds, 
and  that  it  applies  to  municipal  corporations 
as  trustees  of  the  rights  of  tbe  public,  and  pro- 
tects from  invasion  and  encroachment  tbe  prop- 
erty of  the  municipality  which  is  held  for  and 
devoted  to  public  use,  no  matter  bow  lax  tbe 
municiinl  authorities  may  have  been  in  assot- 
Ing  tbe  rights  of  tbe  public. 

[Xd.  Note^For  other  cases,  see  Omitatlon 
«f  Actions,  Gent  Dig.  i§  36-^;  Dec.  Dig.  i 
U.*] 

5.  Ebtoffbl  <|  62*)— Bquitabls  Estoffbl— 

PEBSONS  E3ST0PPED— MUNICIPAUTY. 

Where  a  municipality  holds  title  to  a  town 
lot  for  the  use  of  tlie  general  public,  ui  estop- 
pel in  pais,  based  on  a  failare  of  Its  ofllGers  to 
do  their  duty,  cannot  ordinarily  be  asserted 
against  it  to  defeat  the  rights  of  tbe  public  in 
the  property. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  IM-IBS;  Dec  Dig;  |  «2.*] 

CommtBBloners'  Opinion,  Dlidslon  No.  2. 
Error  from  District  Court,  Blaine  Conn^; 
James  R.  Tolbert  Judge. 

Snlt  by  B.  A  Foote  against  W.  B.  Piper, 


and  tbe  town  of  Watonga,  Blaine  conn^, 
was  made  a  party  defendant,  and  filed  an 
answer  and  cross-petition.  From  a  judgment 
in  foror  of  Oie  torn,  tbe  plalntiCT  and  orI|^- 
nal  defendant  bring  error.  Affirmed. 

Seymour  Foose  and  I.  H.  Lookabangta. 
both  of  Watonga,  for  plaintiffs  in  error.  Ba- 
ker &  Bloaa,  of  .Watonga,  for  defoidant  In 
error. 

BREWEB,  a  This  suit  InTolTes  the  title 
to  lot  1,  block  48,  in  the  town  ot  Watonga, 
Blaine  coontr,  OkL 

On  March  1,  1906,  B.  A.  Foote  ffied  his  pe- 
titlcm  against  W.  B.  Piper  in  the  district 
ootirt  of  Blaine  county,  asserting  ownership 
to  the  lot  In  Question,  and  asking  that  a 
quitclaim  deed  to  the  property  be  declared  a 
mortgage,  tendering  payment,  and  for  canc^- 
lation.  Later  the  town  of  Wabmga  came 
into  tl^  case  with  leave  of  court  as  a  party 
defendant,  and  filed  tm  answer  and  cross-pe- 
tition asserting  titles  both  legal  and  equita- 
ble, to  tbe  lot  In  question  as  against  both 
Foote  and  Piper,  each  of  whom  filed  answer 
to  the  crosB-petltlon,'  and  the  case  was  tiled 
on  the  Isaues  raised  thereon;  tbe  controvosy 
betwem  Foote  and  Piper  not  being  develop- 
ed. EaCb  of  these  original  parties  a.ppaa  to 
have  made  common  their  cause  against  the 
town  of  Watonga.  A  Jury  was  waived,  and 
the  case  was  submitted  to  the  court  upon 
the  evidence,  and  a  finding  made  and  judg- 
ment entered  in  favor  ot  the  town,  Crom 
which  both  Foote  and  Piper  join  in  an 
peal  as  plalntiffB  In  error.  'She  lot  In  con- 
troversy Is  a  part  of  the  gOTernment  town 
site  of  Watonga,  whidi  town  site  was  re- 
served for  county  seat  purposes  by  the  Sec- 
retary of  the  Interior,  In  pursuance  of  the 
act  of  CongrMB  of  Mandi  3,  1891,  which, 
amxmg  other  things,  provided  for  the  opening 
to  settlement  of  the  Qheyenne  and  Arapabo 
country.  It  seems  that  the  Secretary  of  the 
Interior,  in  carrying  out  the  duty  cast  npon 
him  by  the  foregoing  act  of  Ocmgrees^  caused 
the  land  set  apart  for  county  seat  purposes 
to  be  surveyed  and  platted  Into  streets,  al- 
leys, and  lots;  that  on  this  itot  various  lots 
or  parcels  of  ground  were  shown  to  be  re- 
served for  public  uses  by  marking  upon  such 
lots  as  they  api>eared  upon  the  plat  the  pur 
pose  for  which  the  reservattons  were  Intend 
ed;  thus  the  reservation  for  high  school 
building  w^B  marked  on  tbe  plat  "H.  B.  B.' 
The  lot  Intmded  for  a  post  office  was  mark 
ed.  "U.  3.  P."  Other  tracts,  "For  Parks, 
etc.  The  lot  in  controversy  was  marked 
"Town  Bldg."  This  plat,  after  being  ajq^rov 
ed  by  the  Governor  of  the  territory,  was  at 
tached  to  the  townsite  application  fOr  entry, 
and  filed  with  the  Beglster  of  the  General 
Land  OiUce,  who  caused  a  copy  thereof  to  be 
filed  In  the  office  of  the  register  of  deeds 
of  the  county  ol  which  the  town  site  became 
the  county  seat 
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The  contention  of  idalntUt  In  error  Is  (1) 
tbat  the  attempted  reservation  la  abBohitely 
Told  and  of  no  force  and  effect,  for  tbe  rea- 
son that  the  patent  leaned  by  the  United 
States  conveyed  title  to  the  entire  town  site 
to  the  probate  judge,  "In  trust  for  the  several 
nse  and  beneQt  of  the  occjipantiE^'  thereof, 
and  that  neither  the  Secretary  of  the  Interi- 
or nor  the  town  site  commissioners  bad  any 
authority  to  set  aside  any  part  thereof  for 
the  public  use;  and,  farther,  that.  If  such 
authority  existed,  the  markliig  on  the  plat, 
and  the  action  of  the  c<nnnilBsioner8  as 
shown  in  this  case,  was  not  sufttdent  to  con- 
stitute a  reservation  or  dedication  to  public 
use. 

<2)  Plaintiffs  in  error  further  contend  Uiat 
even  if  the  authority  existed  to  make  the 
reservation,  and  if  what  was  done  was  suffi- 
cient to  constitute  a  reservation  or  dedica- 
tion, that  the  town  is  estopped  from  assert- 
ing its  rights  because  of  certain  conduct  of 
Its  agents  and  officers. 

[1-3]  The  first  contention  of  plaintiffs  In 
error  cannot  be  sustained.  The  identical 
question  presented  was  raised  in  the  case  of 
Mary  E.  League  v.  Town  of  Taloga,  129  Pae. 

702,  decided  by  this  court  on  day  of 

 ,  1912,  and  not  yet  officially  reported. 

That  case  was  in  the  same  Indian  country, 
the  town  site  was  reserved  about  the  same 
time  nnder  the  same  laws,  rules,  and  regula- 
tions, and  the  lot  in  question  was  reserved 
as  In  the  Instant  case  by  marking  thereon 
"Town  Bldg.,"  80  that  on  this  branch  of  the 
case  the  former  opinion  Is  controlling.  The 
syllabus  Is  as  follows:  "The  devolution  of 
title  to  lots  on  townsltes  in  the  Cheyenne 
and  Arapaho  country  reserved  for  county 
seat  purposes  by  the  Secretary  of  the  In- 
terior Is  governed  by  sections  23S7  and  2388, 
'Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  St  1901.  pp.  1457,  1458),  and  the 
townslte  laws  of  the  state  of  Kansas  as  mod- 
ified by  the  act  of  Congress  of  March  8, 1891 
(26  Stat  1026).  The  construction  placed  on 
statutes  or  constitutional  provisions  by  offi- 
cers In  the  discharge  of  their  duties,  either 
at  or  near  the  time  of  the  enactment  which 
has  been  long  acquiesced  In,  is  a  just  medium 
for  their  judicial  Interpretation.  The  au- 
thority to  reserve  not  to  exceed  one-half  sec- 
tion of  land  in  each  county  in  the  Cheyenne 
and  Arapaho  country  for  county  seat  pur- 
poses conferred  upon  the  Secretary  of  the 
Interior  by  section  17  of  the  act  of  March 
3d,  supra,  embraced  the  power  to  set  aside 
for  public  purpoaes  such  lots  or  parcels  of 
ground  situated  upon  such  townsite  as,  in 
the  judgment  of  the  Secretary,  would  be  nec- 
essary for  tlie  municipal  needs  and  conven- 
iences of  a  county  seat  town." 

[4,  S]  This  lot  In  question  was  reserved 
and  dedicated  to  the  use  of  the  public  in 
1882.  The  plaintiff  Foote  went  on  the  lot 
about  the  year  1900,  and  built  a  stable,  and 
kept  soma  animals  on  It    He  states  his 


labor  to  Jiare  been  of  the  value  of  and 
that  he  used  96  worth  of  material.  TbtBce- 
after,  about  Uardk  11.  1901,  about  the  Ume 
a  railroad  came  through  the  town,  he  leased 
the  lot  to  a  Inmber  company  for  95  a  month, 
and  this  company  erected  some  sheds  and  a 
small  building  for  an  office.  The  lot  was 
assessed  and  taxes  collected  for  the  years 
1901-1906.  The  $20  for  material  and  labor 
repress  ts  plaintUTs  expenditure  on  the  lot. 
These  sums  were  expended  and  the  posses- 
sion taken  before  there  had  been  any  taxes 
assessed  and  collected,  so  that  fact  did  not 
influence  him  to  take  possession  at  the  lot 
and  Improve  it  His  possession  was  wrong- 
ful, and  the  facts  disclosed  do  not  operate 
as  an  estoppel  against  the  mnnidpality, 
holding  the  lot  for  the  use  of  the  public.  The 
general  rule  Is  stated  thus  by  Judge  Dillon. 
In  his  work  on  BCnnidpal  Corporations  ([SUi 
Ed.]  Vol  8,  i  1198):  "A  careful  examlnatiOB 
of  ttie  dedans  shows  that  the  generally 
accepted  doctrine  is  that  the  mazini,  'Nullum 
tempus  occurrit  r^'  Is  not  restricted  In 
its  application  to  sovereign  states  or  gov- 
ernments, but  that  its  application  ext^ds 
to  and  includes  public  rights  of  all  kinds, 
and  that  it  applies  to  municipal  corporations 
as  trustees  of  the  rights  of  the  public,  and 
protects  from  Invadon  and  encroachment 
the  property  of  the  municipality  which  is 
held  for  and  devoted  to  public  use,  no  mat- 
ter how  lax  the  municipal  authorities  may 
have  been  In  asserting  the  rights  of  the  pub- 
lic." There  are  a  number  of  cases  recogniz- 
ing the  principal  of  an  estoppel  in  pals  as  ap- 
plicable to  munldpaUUes  In  thelT  public  diar- 
acter,  but  an  examination  will  show  that 
they  are  exc^itional  cases  resting  upon  such 
a  state  of  facts,  that  to  do  justice  requires 
that  an  equitable  estoppel  shall  be  asserted 
even  against  the  public.  Judge  Dillon  thinks 
such  cases  form  a  law  unto  themselvea  Dil- 
lon, Municipal  Corporations,  1194.  It  Is  not 
necessary  to  review  those  decisions,  nor  to 
consider  how  far,  If  at  all,  this  court  would 
follow  them.  The  facts  of  this  case  do  not 
justify  the  application  of  the  principles  they 
Involve.  Indeed,  In  this  case,  there  is  no 
legitimate  element  of  an  estoppeL  The  tax- 
ing of  the  lot  was  after  the  plaintiff  had 
taken  possession,  and  put  the  small  imivove- 
ments  on  it  There  was  no  authority  In  law 
to  levy  and  collect  the  tax  against  the  public 
property.  The  fact  that  It  was  done  had  no 
Influence  on  plaintiff  in  going  upon  It  Nor 
could  it  under  the  circumstances  work  to  his 
advantage.  Town  of  San  Leandro  r.  Le 
Breton,  etc.,  72  CaL  170,  18  Pac.  406;  Phil- 
adelphia Mlg.  &  T.  Co.  T.  City  of  Omaha,  63 
Neb.  280.  88  N.  W.  523,  93  Am.  St  Bep.  442; 
Ralston  V.  Weston,  46  W.  Va.  644,  33  S.  E. 
326.  76  Am.  St  Bep.  834;  8  Dillon,  Municipal 
Corp.  (5tb  Ed.)  t  1194;  citation  of  autlioEt 
ties  and  note. 

FEB  OUBIAH.  Adopted  In  wtaolft. 
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Z.TNCH  «t  al.  r.  FRANKLIN. 
(Svpreme  Court  of  Oklahoma.   Feb.  18,  1918.) 

{Syllahut  ly  the  Court.) 

1.  Deeds  (j  110*)— Indians  (S  15*)— Indian 

Lands— <%NVXTANO]l—<AlTBft-AOQinBBD  Te- 
TU. 

On  October  16,  1900.  Emmer  Siane?  mtAs 
and  entered  intxj  a  contract  with  A.  ft  F.,  a 
firm  ot  lawyers,  whereby  she  agreed  to  pa? 
them  the  sum  of  $1,500  for  their  servicm  in 
proaecntias  her  daun  for  enrollment  by  inter- 
marriage in  the  Choctaw  Tribe  of  Indiane. 
She  also  on  the  same  date  made  them  a  war- 
ranty  deed  to  "all  of  my  alienable  land,  com- 
raonly  known  as  aarploa  lands,  beinc  the  entire 
amount  of  land  to  which  I  am  entitled  in  tbe 
Choctaw  and  Chickasaw  Rations,  as  a  member 
of  the  Choctaw  Tribe  of 'Indians,  by  Intermar- 
r^ce,  excluBive  of  homestead."  She  also  at 
the  same  time  contracted  to  make  them  a  sub- 
sequent deed,  in  lieu  of  and  aa  a  complement 
to  said  deed,  as  soon  as  she  was  enrolled,  no 
matter  when,  or  where,  raid  land  should  be  al' 
lotted.  At  the  time  she  was  not  a  member  of 
said  tribe,  her  claims  to  citizenship  having 
been  repudiated.  She  was  not  in  possession 
of  any  land,  nor  had  she  selected  any  as  an 
allotment  On  November  26,  1906,  she  was  en- 
rolled as  a  citiaen  of  said  nation  by  intermar- 
riags,  and  on  December  12th  she  was  allotted 
certain  lands  which  on  December  14th  she 
conveyed  by  warranty  deed  to  plaintiffs  in  er- 
ror. F.,  having  purchased  A.'s  interest  in  the 
contract  and  tbe  land  conveyed  by  the  first 
deed,  brings  suit  to  quiet  title  against  Sisney's 
last  grantees.  Held: 

(a)  She  not  having  been  enrolled  as  a  mem- 
ber of  the  tribe,  and  not  being  in  poeseflsion  of 
any  land,  and  not  having  selected  any  allot- 
ment, the  contract  and  deed  of  October  16, 
190S,  were  void,  and  operated  to  pass  no  title 
wluktever  to  the  grantees  therein  named. 

<b)  The  act  of  Congress  of  April  21,  1904 
(chapter  1402,  33  Stat  204),  removing  restric- 
tions of  allottees  in  the  Five  Civilized  Tribes, 
did  not  apply  to  the  grantor  named  In  said 
deed  for  tliat  she  was  not  an  allottee,  nor  had 
tiie  land  at  that  time  been  allotted. 

(c)  Said  contract  and  deed  being  prohibited 
by  tbe  laws  of  the  tribe,  the  treaties  and  the 
laws  of  the  United  States  were  therefore  in- 
safficient  to  pass  the  subsequently  acquired  ti- 
tle to  said  property. 

{d)  The  "doctrine  of  relation"  as  found  In 
section  642,  Mansf.  Dig.  of  Arkansas,  cannot  be 
invoked  in  this  case,  for  it  was  not  only  neces- 
sary  to  pass  title  to  subsequently  acquired 
property  that  the  contract  at  the  time  of  Its 
execution  must  be  valid,  but  also  the  property 
toat^t  to  be  convened  must  be  alienable  and 
the  grantor  most  have  the  right  to  execute  the 
same,  none  of  which  condltioos  existed  In  this 
case. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  330 :  Dec.  Dig.  {  116  ;*  Indians.  Cent 
EHg.  If  17,  29,  87-44 ;  Dec  Dig.  |  15.*] 

2.  Indians  (S  16*)  — Lands— "Aiionmc"^ 

**AlXOTUENT.*' 

An  "allottee,"  as  the  word  Is  used  In  the 
act  of  April  21,  1904  (chapter  1402,  33  Stat 
189-204),  is  one*  generally  an  Indian,  freedmau, 
or  adopted  citizen  of  a  tribe  of  IndiaQS.  to 
whom  a  bract  of  land  oat  of  a  common  holding 
has  been  given  by,  or  under  tiie  Bapcrvision  of, 
tbe  United  States,  while  an  "allotment."  is  the 
tract  of  land  thus  set  aalde  for  and  awarded  to 
an  allottee. 

[EJd.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  K  17,  29,  37-44 ;  Dec.  Dig.  8  15  • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  848,  844 ;  vol.  8,  p.  7578.] 
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GommlsBlonNS*  Opinion,  DLvUUm  No.  1. 
Error  from  I^tilct  Gonrt,  l^laln  Ooontj; 
B.  McMillan,  Jodge. 

Action  t»y  Wirt  .  Franklin  asalnat  a  S. 
I^ndi  and  anotlier  to  cancel  a  deed  and 
QUtet  title.  Judgment  tat  pUOntlfl,  and  de- 
fendants  bring  error.  Beversed,  and  cause 
dismissed. 

This  controversy  Involves  the  title  to  110 
acres  of  land  located  in  section  34,  township 
9  N.,  range  4  W.,  In  McClain  county.  Okl. 

The  facts,  as  stated  in  the  petition,  are  as 
follows:  On  October  16,  1905.  Emmer  Sls- 
ney  Was  asserting  her  right  to  membership 
in  the  Choctaw  Tribe  of  Indians  by  inter- 
marriage. This  right  was  denied  by  the 
Choctaw  Nation,  and  her  citlzensbip  claim 
was  repudiated.  She  was  not  In  possession 
of  any  lands  In  either  the  Choctaw  or  Chick- 
asaw Nations.  On  Qie  date  above  named  she 
entered  Into  a  contract  with  Apple  A  Frank- 
lin, a  firm  of  lawyers,  bj  whicSi  she  en^)loy- 
ed  them  to  represent  her  In  her  application 
for  enroUmoit  aa  a  dttzen  of  the  Choctaw 
Nation,  and  agreed  to  pay  them  fl,S00  for 
th^  servicea,  and  as  a  part  ot  the  contract 
of  said  employmrat  ahe  agreed  to  eucube 
a  good  and  sufficient  warrant?  deed  to  her 
entire  snrplus  or  alienable  portion  of  her 
allotment  in  case  she  was  allotted,  wherever 
selected,  or  filed  upon,  and  as  soon  as  the 
Bolectlon  was  nuide  after  final  enrollment 
She  also  at  the  same  time  executed  an  in- 
strument purporting  to  be  a  warrant?  deed 
to  S.  A.  Apple  and  Wirt  Franklbi  to  lands 
described  as  follows:  "All  of  my  alienable 
land,  commonly  known  as  surplus  lands,  be- 
ing the  entire  amount  of  land  to  which  I 
am  entlUed  in  the  Choctaw  and  Chickasaw 
Nations,  as  a  member  of  the  Choctaw  Tribe 
of  Indians  by  intermarriage,  exclusive  uf 
homestead."  She.  also  promised  at  the  same 
time  to  make  and  deliver  a  good  and  suffi- 
cient warranty  deed  to  the  said  Apple  ft 
Franklin  In  lien  of  and  as  a  complement  to 
this  deed.  Thereafter  Apple  and  his  wife,  by 
warrant?  deed,  conveyed  whatever  Interest  - 
they  may  have  had  in  said  land  to  Wlrt 
Franklin,  and  the  contract  of  employment 
and  this  purported  deed  constitntee  the  ti- 
tle of  tbe  plaintiff  In  error.  This  deed  from 
Sisney  to  Apple  ft  Franklin  waa  filed  for 
record  December  18,  1006. 

Xtomer  Sisney  was  airolled  as  a  monber 
of  the  Choctaw  Tribe  of  Indians  1^  inter- 
marrtage.  and  such  enrollment  aivrored  by 
the  Secretary  of  Interior  on  JTorember  36, 
1906,  and  the  land  In  controversy  allotted 
to  her  on  December  12,  1906,  and  corti^te 
and  patent  were  thereafter  laaned  to  h». 
On  December  14,  1006,  eihe  courted  aald 
lands  to  O.  8.  Lyncih  and  O.  A.  Slmm<mB, 
the  plainUffs  in -error,  by  warranty  deed,  for 
a  consldflntion  of  $1,S00,  whldi  deed  waa 
recorded  mi  Deoembor  10,  1006.   fThe  (olg- 


FBANKUN 


•For  ether  eases  sea  lame  toplo  and  section  NUUBBB  lo  Deo.  Dig.  A  Am.  Dig.  Key-No.  Swiss  A  Bep'r  ladsui 

Digitized  by  Google 


600 


130  PACIFIC 


BEPOBTBB 


(OU. 


Inal  contract  at  employment,  the  TRrlona 
deeds,  her^nabore  mentioned,  togetlier  with 
an  BflldaTlt  by  S.  A.  Apifle  that  Emmer  Sl8- 
ney  selected  the  lanAs  In  controveraj'  as  her 
sniplvB  allotment  on  December  12,  1906. 
are  all  attached  to  and  made  a  part  of  the 
petition.  Defendants  filed  a  genofal  and 
special  demurrer  to  the  petition  <m  the 
cronnds  that,  first,  said  petition  does  not 
state  facta  snffldent  to  constltnte  a  cause 
of  action;  second,  said  petition  discloses 
opon  the  face  thereof  that  the  oonreyance 
under  which  plaintiff  claims  was  made  prior 
to  the  enrollment  of  Emmer  Slsney  and  prior 
to  the  selection  ttf  said  land  In  allotment 
and  at  a  time  when  said  lands  were  not 
alienable  and  at  a  time  when  the  contract 
to  coDT^  the  same  was  Told,  as  being  a 
Tlolatton  of  the  Ohoctaw-Ghickaoiw  Supple- 
mental Agreement,  and  previous  treaties  and 
agreements  between  tiie  said  Nations  and  the 
United  States,  and  the  rarlous  laws  of  the 
United  States;  and,  third,  because  it  ap- 
pears from  said  petition  and  the  exhibits 
thereto  atiached  and  made  a  part  thereof 
that  said  pretended  conveyance  was  made 
prior  to  the  selection  of  said  land  In  allot- 
ment, and  could  amount  to  nothing  more 
than  a  selling  of  an  Individual  Interest 
in  tribal  lands,  the  making  of  which  was 
prohibited  by  the  laws  of  the  United  States 
and  the  treaties  and  agreements  of  said 
tribes.  The  demurrer  was  overniled.  and 
the  defendants  elected  to  stand  upon  the 
same.  Judgment  was  rendered  In  favor  of 
the  plaintiff,  and  canceling  the  deed  to  the 
defendants,  as  a  cloud  upon  the  title  of  the 
plaintiff  Franklin.  Exception  was  duly  tak- 
en to  the  mling  and  Judgment  of  the  court, 
and  time  allowed  in  which  to  pr^re  and 
eerve  a  case-made. 

Cottlngham  tt  Bledsoe,  of  Oklahoma  City, 
for  plaintiffs  in  error.  Hugh  A.  Ledbetter, 
of  Ardmore^  fbr  defendant  In  error. 

ROBERTSON,  0.  (after  stating  the  facts 
as  above).  [1]  Plaintiffs  in  error  rely  upon 
the  following  assignment  of  error,  viz. : 
"The  lands  In  controversy  not  being  In  pos- 
session of  Emmer  Staney,  and  she  not  har- 
ing  been  enrolled  as  a  member  of  the  tribe, 
and  not  having  selected  the  lands  in  allot- 
ment at  the  time  of  the  execution  of  the 
contract  of  employment,  and  purported  con- 
veyance, on  October  16,  1905,  the  same  is 
void,  and  operated  to  pass  no  title  whatever 
to  the  grantees  therein,  and  judgment  there- 
fore should  have  been  for  defendants  below." 
If  this  contention  Is  correct,  the  Jndgmrat 
of  the  trial  court  Is  wrong,  and  mnst  be  re- 
versed. Defendant  In  error  Insists,  how- 
ever, that  this  conveyance  made  on  Octo- 
ber 16,  1005,  was  valid,  and  cites  Act  Cong. 
April  21,  1904,  c.  1402,  33  Stat  204,  which, 
among  other  things,  provides :  "And  all  the 
restrictions  upon  the  alienation  of  lands  of 
all  allottees  of  either  of  the  Five  Civilized 


Trlbea  of  Indiana  who  are  not  of  Indian 
blood,  except  minors,  are,  exc^t  as  to  home- 
ateada,  lierd»y  ranored;  *  •  and  that 
this  conveyance  was  made  under  and  by  vir- 
tue of  diapter  27,  Manst  Dig.  Aric,  whldt 
was  put  In  force  In  the  Indian  Territory 
February  19,  1903  (Act  ITeb.  19,  1903,  c.  707, 
32  Stat  841;  10  Fed.  Stat  Ann.  180).  Plain- 
tiffs In  error,  however,  ocmtend  that  this 
provision  ia  not  applicable  to  the  case  at 
bar,  for  that  such  atatnte  had  TeCeEvae»  only 
to  *^llottee8,"  and  that  Bmmer  Slanay  was 
not  an  "allotted  at  that  time,  and  that, 
thai^re.  aach  provlaion  does  not  apply  to 
her,  and  also  that  said  statute  applied  only 
to  lands  that  had  ia  fa.ct  been  "allotted," 
neither  of  which  conditions  existed  In  this 
case  at  that  time. 

[2]  An  "allottee,"  as  the  word  Is  used  In 
the  statute  above  quoted,  is  one,  generally 
an  Indian,  freedman,  or  adopted  citisen  of  a 
tribe  of  Indians,  to  whom  a  tract  of  land, 
out  of  a  common  holding,  has  been  given  by, 
or  under  the  supervision  of,  the  United 
States;  whUe  an  "allotment"  is  the  tract  of 
land  thus  set  aside  for,  and  awarded  to,  an 
allottee.  It  is  and  has  been  during  all  the 
time  allotments  of  land  in  severalty  to  In- 
diana have  been  made  the  policy  of  the  gov- 
ernment to  place  the  individual  Indian  or  al- 
lottee in  pussesslon  of  an  allotment  free  of 
deeds,  liens,  or  other  Incumbrances,  and  all 
attempts  at  alienation,  before  restrictions 
have  been  removed  and  especially  before  al- 
lotment, have  been  frowned  upon  and  uni- 
formly denied  by  the  government.  In  this 
case  no  allotment  had  been  selected  by  Bm- 
mer Slsney  at  the  time  the  contract  and  deed 
were  executed,  nor  was  she  an  allottee.  She 
was,  in  fact,  ^ot  even  a  member  of  the  tribe, 
and  therefore  she  had  no  legal  or  equitable 
estate  in  and  to  any  of  the  land  In  said  Na- 
tions, which  she  could  then  convey.  Ooat  v. 
United  States,  224  U.  S.  468,  32  Sup.  Ct  644. 
66  L.  Ed.  841;  Mullen  v.  United  States,  221 
U.  S.  44S.  32  Sup.  Ct  494,  66  Ed.  834; 
McLaughlin  v.  Ardmore  Loan  &  Trust  Co., 
21  OkL  173,  96  Pac  779;  Smith  ft  Steele  v. 
Martin,  28  Okl.  836,  115  Pac.  868;  Howard 
V.  Farrar,  28  Okl.  490,  114  Pat  695 ;  Combs 
et  al  V.  Miller,  24  Okl.  576,  103  Paa  500; 
Gritts  V.  Fisher,  224  U.  S.  640.  32  Sup.  Ot 
580,  56  Ed.  028;  Steph«as  v.  Cherokee 
Nation.  174  U.  8.  446.  lA  Sup.  Ot  722.  4S  L. 
Ed.  1041. 

Section  11  of  the  Choctaw-Cblckasaw  Agree- 
ment (Act  July  1,  1902,  c  1362.  32  Stat  641) 
reads  as  follows:  "There  shall  be  allotted 
to  each  member  of  the  Choctaw  and  Chick- 
asaw Tribes  as  soon  as  practicable  after  tbe 
approval  by  the  Secretary  of  the  Interior  of 
his  enrollment  provided  herein,  land  equal  Id 
value  to  three  hundred  and  twenty  acres  of 
the  average  allottable  land  of  the  Choctaw 
and  Chickasaw  Nations,  and  to  each  Choctaw 
and  Chickasaw  freedman,  as  soon  as  prac- 
tical^ after  the  a^roval  by  the  Secretary 
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of  the  Interior  of  his  enrollment,  land  equal 
In  Talne  to  forty  acres  of  the  average  al- 
lottable  land  of  the  Choctaw  and  Chickasaw 
Natlo&s;  to  conform,  as  nearly  as  may  be, 
to  the  areas  and  boundaries  established  by 
the  government  survey,  which  land  may  be 
selected  by  each  allottee  so  as  to  include  his 
improvements."  It  was  held  by  the  court  In 
McLaughlin  V.  Ardmore  Loan  &  Trust  Co., 
21  Okl.  173,  95  Pac.  7TO,  that  section  2118, 
Revised  Statutes  of  the  United  States,  which 
provides  a  penalty  for  "every  person  who 
makes  settlement  on  any  lands  belonging,  se- 
cured or  granted  by  treaty  with  the  United 
States  to  any  Indian  Tribe,"  etc.,  applied, 
jipd  that  a  sale  of  such  land  by  a  member  of 
the  Choctaw  Tribe  of  Indians,  holding  pos- 
session of  the  same  in  excess  of  that  per- 
mitted by  section  16,  c.  1362,  Act  Cong.  July 
1,  1902,  32  Stat  643,  to  a  person  not  a  mem- 
ber of  the  tribe,  was  absolutely  void.  See, 
also.  Combs  et  at.  v.  Miller,  supra;  Howard 
et  al.  V.  Farrar,  28  Okl.  490,  114  Pac.  605. 

The  Choctaw-Chickasaw  Treaty  of  July  1, 
1902  (82  Stat.  L.  641),  provides: 

"(15)  Lands  allotted  to  members  and  freed- 
meu  shall  not  be  affected  or  encumbered  by 
any  deed,  debt,  or  obligation  of  any  charac- 
ter contracted  prior  to  the  time  at  which  said 
land  may  be  alienated  under  tills  act,  nor 
shall  said  lands  be  sold  except  as  herein  pro- 
vided. 

"(16)  All  lands  allotted  to  the  members  of 
said  tribes,  except  such  land  as  Is  set  aside 
to  each  for  a  homestead  as  herein  provided, 
shall  be  alienable  after  Issuance  of  patent 
as  follows:  One-fourth  In  acreage  In  one 
year,  one-fourth  In  acreage  in  three  years, 
and  the  balance  in  five  years;  In  each  case 
from  date  of  patent,"  etc 

"(19)  It  shall  be  unlawful  after  ninety 
days  after  the  date  of  the  final  ratification 
of  this  agreement  for  any  member  of  the 
Choctaw  or  Chickasaw  Tribes  to  enclose  or 
hold  possession  in  any  manner,  by  himself 
or  through  another,  directly  or  Indirectly, 
more  lands  in  valne  than  that  of  three  hun- 
dred and  twenty  acres  of  average  allottable 
lands  of  the  Choctaw  and  Chickasaw  Nations, 
as  provided  by  the  terms  of  this  agreement, 
either  for  himself  or  for  his  wife,  or  for 
each  of  his  minor  children,  if  members  of 
said  tribes;  and  any  member  of  said  tribes 
found  in  snch  possession  of  lands,  or  having 
the  same  In  any  manner  enclosed  after  the 
expiration  of  ninety  days  after  the  date  of 
the  final  ratlQcation  of  this  agreement,  shall 
be  deemed  guilty  of  a  misdemeanor." 

In  Bledsoe  v.  Wortman  et  al.,  120  Pac.  841, 
decided  at  the  December,  1912,  term  of  this 
court,  not  yet  officially  reported,  Mr.  Justice 
Williams,  speaking  for  the  court,  says:  "Said 
sections*  14  and  IS  were  construed  by  this 
court  In  Allen  v.  Oliver,  31  Okl.  35fi.  121  Pac. 
226,  wherein  Is  was  held  that:  'Under  sec< 
tlons  14  and  15  of  the  (Cherokee  Agreement, 
approved  Jvij  X  1902  (Act  July  1,  1902,  c. 


1875,  82  Stat  717),  aU  lands  allotted  to  mem- 
bers of  the  said  tribe,  except  bomeste&As, 
were  alienable  In  five  years  after  Issnance  of 
patent,  and  not  prior  thereto.'  This  holding 
by  this  court  was  apinroved  by  the  Eighth 
Circuit  Court  of  Appeals  in  Tnukett  et  ai. 
V.  Cltraser,  198  Fed.  83E>.  Not  only  were  non 
citizens  and  corporations  prohibited  1^  said 
section  2118  of  the  Revised  Statutes  of  the 
United  States  from  making  a  settlement  on 
any  lands  belonging  to  the  Cherokee  Tribe, 
or  from  surveying  or  attempting  to  snrv^ 
such  lands  or  designating  any  of  the  bound- 
aries by  marking  trees  or  otherwise,  Inde- 
pendent of  the  performance  of  official  duties 
under  direction  of  the  United  States  govern- 
ment or  tribal  government,  but  also  after 
the  passage  of  the  act  of  July  1,  1902  (32 
Stat  c.  1375,  p.  716),  and  the  expiration  o.T 
90  days  from  said  date.  It  was  not  per- 
missible for  any  member  of  the  Cherokee 
Tribe  to  Inclose  or  hold  possession  of,  in  any 
manner,  by  himself,  or  through  another,  di- 
rectly or  Indirectly,  more  lands  In  value  than 
that  of  110  acres  of  average  allottable  lands 
of  the  Cherokee  Nation,  either  for  himself 
or  his  wife,  or  for  each  of  his  minor  chil- 
dren, if  members  of  said  tribe;  and  any 
member  of  said  tribe  found  in  such  posses- 
sion of  lands,  or  having  the  same  in  any  man- 
ner Inclosed,  after  the  expiration  of  90  days 
after  the  date  of  ratification  of  said  act,  he 
was  to  be  deemed  guiity  of  a  misdemeanor. 
Obviously  Jess  Fulsom,  a  Cherokee  citizen, 
to  whom  the  land  in  controversy  was  allot- 
ted, had  no  authority  to  alienate  said  land, 
except  by  virtue  of  said  act  of  April  21,  1904. 
removing  the  restrictions  upon  the  alienation 
of  the  lands  of  all  allottees  of  either  of  the 
Five  Civilized  Tribes,  who  are  not  of  Indian 
blood,  except  minors  and  except  as  to  home- 
steads. The  limitation  or  prohibition  under 
said  section  14  Is  that  lands  allotted  to  citi- 
zens shall  not  be  alienated  by  the  allottee 
or  his  heirs,  and  under  said  section  15  the 
grant  which  also  operated  as  a  limitation 
or  restriction  against  alienation  to  such  date, 
is  that  lands  allotted  to  members  of  said 
tribe  shall  be  alienable  in  five  years  after 
issuance  of  patent  The  restriction  removal 
provision  of  said  Act  April  21,  1904,  e.  1402, 
33  U.  S.  Stat.  189,  harmonizes  with  said  sec- 
tions 14  and  15,  as  restrictions  upon  the 
alienation  of  the  lands  of  allottees  and  of  the 
Five  Civilized  Tribes,  who  are  not  of  Indian 
blood,  except  minors  and  as  to  homesteads, 
are  removed.  Prior  to  April  21,  1904,  the 
lands  of  the  Cherokee  Nation  were  absolute- 
ly inalienable  until  allotted  to  members  of 
said  tribe.  Said  act  of  April  21, 1904,  sought 
to  take  off  this  restriction  as  to  certain  lands 
of  allottees  not  to  remove  restrictions  upon 
the  distributive  share  of  any  membei^  of  the 
tribe,  even  prior  to  allotment.  Th6  restric- 
tion which  had  been  imposed  upon  the  allot- 
tees by  said  sections  14  and  15  was  only  in 
part  removed.  Sudi  parties  became  allottees 
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oviy  after  tbe  land  had  been  allotted  to  them. 
In  McKee  t.  Qenry,  201  Fed.  74,  decided  l>y 
the  United  States  Circuit  Court  of  Appeals, 
Eighth  Clrcalt,  at  Its  September,  1912,  term, 
that  court  said:  The  Muskogee  or  Cre^ 
Tribe  was  in  the  nature  of  a  dependent  na- 
tion, and,  as  our  national  public  buildings 
belong  to  the  nation,  the  dtlzen,  while  he 
has  an  interest  in  them,  has  no  share  in  the 
title  to  them,  so  th^  lauds,  so  far  as  tbe 
Indian  title  was  concerned,  belonged  to  the 
tribe  as  a  community,  and  no  separate  In- 
dian had  any  title  whatever  seTerally,  or  as 
a  tenant  In  common.  No  law  or  agreemmt 
to  divide  the  lands  in  severalty  had  any  ef- 
fect to  create  such  a  title  until  the  lands 
were  actually  allotted.  All  these  laws  con- 
templated that  the  tribe  through  its  mem- 
bers would  receive  substantially  the  whole 
reservation  in  lands  or  money.  If  the  right 
to  lands  was  vested  after  enrollment  and  be- 
fore allotment,  then  why  was  tbe  interest  of 
the  Indians  not  actually  vested  in  the  re- 
maining lands  and  money  ?  Tet  it  was  express- 
ly held  in  Gritts  v.  Fisher,  224  U.  S.  640 
Sup.  Ct.  580,  66  L.  Ed.  928],  that  the  interest 
in  the  remaining  lands  and  money  was  not 
vested,  and  that  new  participants  could  be 
added  by  Congress.  The  enrolling  primarily 
established  the  right  of  citizenship  and  only 
Incidentally  conferred  the  right  to  allotment, 
and  until  allotment  was  made  no  inheritable 
right  vested  In  the  individual  Indian.  ♦  •  •  • 
lu  the  opinion  it  is  further  said:  'When 
tbe  allotment  was  made  for  the  first  time, 
the  rights  of  any  individual  vested,  and  the 
title  became  vested  in  the  one  at  that  time 
fixed  by  the  law,  and  it  makes  no  difference 
what  previous  laws  may  have  provided.'  If 
no  such  interest  bad  vested  that  could  be  in- 
herited until  after  tbe  aUotment,  certainly  no 
equitable  title  to  the  land  In  controversy  vest- 
ed until  allotment  It  was  upon  the  theory 
that  an  equitable  estate  had  vested  before 
the  issuance  of  patent  that  conv^ancea  prior 
to  the  Issuance  of  patent  were  sustained.  Goat 
et  al.  V.  United  States,  supra;  Godfrey  v. 
Iowa  Z^end  &  Trust  Co.,  supra  [21  OkL  283, 
95  Pac.  792];  McWUUams  Inv.  Co.  r.  Liv- 
ingston et  al.,  supra  [22  OkL  884. 98  Pac.  914J. 
This  holding  conflmu  our  constroctlon  of 
the  provision  from  the  act  of  April  21,  1804, 
above  set  oat  If  prior  to  allotment  tlie 
members  of  the  tribe  had  no  such  vested 
Interest  as  conld  be  inherited,  obviou^ 
Congress  did  not  remove  tbe  restrictions 
against  alienation  so  as  to  pormit  satib  mem- 
ber to  alloiate  his  land  btf  ore  it  was  allot- 
ted to  him;  for  in  the  exercise  of  Its  guar- 
dianship over  ttie  Indians,  It  was  cn-tainly 
the  contemplation  of  the  federal  government 
that  In  the  alienation  of  bis  land  he  fdiould 
receive  a  comdderatloa.  therefor  commensu- 


rate with  Its  reasonable  value.  If  by  re- 
moval of  restrictions  he  were  permitted  to 
sell  his  prospective  allotment  when  it  was 
a  mere  float  *  •  •  giving  him  the  right 
to  no  spedflc  property/  such  a  policy  would 
not  be  conducive  to  bring  about  salutary  re- 
sults in  favor  of  the  monber  of  tbe  tribe, 
to  the  end  that  he  should  receive  bis  equal 
share  In  the  aUotment  of  lands,  and  tbe 
same  be  alienated  under  conditions  that 
would  reasonably  bring  him  a  consideration 
commensurate  to  its  reasonable  value." 

These  cases  answer  fully  the  questions  pre- 
sented by  the  record  here,  for  at  the  time  tbe 
original  deed  was  executed,  to  wit,  October 
16,  1906,  Emmer  Sisney  had  not  been  Mirolt- 
ed  as  a  member  of  the  tribe  of  Indiana,  and 
was  not  In  possession  of,  nor  had  she  select- 
ed, any  land  as  her  allotmmt,  and  for  the 
further  reason  that  said  lands,  the  descrip- 
tion of  which  was  afterwards  ascertained, 
had  not  at  that  time  been  allotted,  but  were 
owned  by  the  tribes  as  common  property, 
and  the  still  further  reason  that  the  attempt- 
ed conveyance  was  void  because  prohibited, 
not  only  by  the  laws  of  the  Choctaw  and 
Chickasaw  Nations,  but  also  by  the  treaties 
made  by  tbe  United  States  with  said  Nations, 
as  well  as  the  laws  of  the  United  States  th«i 
in  force.  These  facts  being  true,  and  tbey 
are  not  denied,  it  follows  that  the  attempted 
conveyance  of  October  16,  1905,  was  void, 
and  the  purported  conveyance  to  Apple 
Franklin  cannot  be  validated,  ratllied,  or  gir- 
^  any  force  or  virtue  by  reason  of  "the  doc- 
trine of  relation"  as  provided  for  by  <Aapter 
27,  Mansf.  Dig.  Ark.,  supra,  for  that,  before 
such  doctrine  can  be  made  to  operate^  it  must 
appear  that  the  original  contract  was  valid  or 
of  such  validity  as  to  have  conveyed  the  title 
at  tbe  time  it  was  made,  neither  of  which  con- 
ditions, as  has  been  seen,  existed.  We  have 
carefully  read  the  case  of  Sup.  OU  4e  jGaa  Co.  v. 
Meahlln,  25  Okl.  800. 106  Pac.  645, 138  Am.  St 
Rep. 942, also  tbecase  of  Gaun  v. Ball, 26 OkL 
26, 110  Pac.  1067.  dted  by  oouna^  for  dtfendr 
ants  in  error  in  support  of  bis  coirtentiona,  but 
find  that  In  the  first  the  aUotment  was  selected 
as  iwovlded  in  tbe  Cherokee  aUotment  agree- 
ment more  than  one  year  prior  to  the  making 
of  the  contract  sued  on.  and  in  the  Gann-Uall 
Case  the  validity  ot  tba  contract  waa  assert- 
ed and  vigeA  by  both  parties,  and  waa  not 
questioned  in  any  way  b^ore  tbe  court,  and 
that  neither  case,  therefore,  is  of  any  value 
to  us  In  the  matter  under  consideration. 

In  view  of  the  foregoing,  it  is  ai^tarent 
that  the  court  erred  In  overruling  the  de- 
murrer interposed  in  the  court  below.  There- 
fore the  Judgment  of  the  district  court  of 
Mcdaln  coun^  should  be  reversed,  and'  the 
canae  dismissed. 

FEB  CUBIAM.  AOo^teA  la  wboUk 
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fBvlltthut  by  t&0  Cowrt.) 
1.  EXEGUTOBS  AND  AdMIRISTBATOBS  (i  S37*) 

— AonoiT  Against  Pbscediko  Adhxhibiu- 

TOB— Rbcovebt  or  Assets. 

Under  sectioa  100,  Indian  Territory  Stat- 
otM  1899  (section  43,  Mansf,  Dig.  Ark.),  an 
admfniatrator  de  bonia  non  may  proceed  at  law 
asainat  hia  delinquent  pradeceaaor,  and  hia 
auretieB,  or  either  of  then),  to  recover  war 
part  of  the  eatate  the  preceoinf  adminiitrator 
may  have  la  hia  poBeession. 

(Bd.  Note.— For  other  casea,  aee  Executors 
and  Administrators,  Cent  Dig.  H  2458,  2485- 
3SS1;  Dec.  Dig.  |  637.*] 

Sl  BxBcirroBB  aud  ADMiinsnATOBS  (I  S85*} 

— BSS  JuinOATA— AOCOUKTIHO  BT  EXBCIT- 
TOR. 

A  decree,  duly  entered  on  a  final  account- 
Inc  bj  a  county  court.  In  the  absence  of  mls- 
taia  or  fraud,  and  from  which  no  appeal  haa 
been  taken,  is  conclnslTfl  on  the  a&mmstrator 

and  the  sureties  on  his  bond. 

[Ed.  Note. — For  other  casea.  aee  Executors 
and  Administrators,  Gent  Dig.  H  2462-2475, 
2S0e:  Dec.  Dig.  i  6S5.«] 

Commissioners'  Opinion,  Division  Na  L 
Error  from  District  Court,  Washington 
County;  T.  L.  Brown,  Judge. 

Action  by  J.  T.  Shipman,  administrator, 
against  Georgia  A  Brown  and  the  United 
States  Fidelity  &  Guaranty  Company.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.  Beversed,  and  judgment  entered  for 
plaintiff  tn  error. 

In  tbe  year  1905  Georgia  A.  Brown,  n£e 
Stokee,  was  appointed  administratrix  of  the 
eatate  of  bar  deceased  bosband,  James  H. 
Stokes,  the  United  States  Court  for  the 
Northern  Dlstrlet  of  tbe  Indian  Territory. 
She  qoafifled  according  to  law,  0vlng  bond 
In  tbe  sum  of  94,000,  for  tbe  falthfal  pa- 
formanee  of  her  duties  as  such  administra- 
trix, with  the  United  States  FldeUty  &  Guar- 
anty Company  as  surety.  On  January  31, 
1908,  said  admlnlstaatrix  filed  her  resigna- 
tion in  the  county  court  of  Washington 
ooonty,  and  at  the  same  time  filed  her  final 
report  as  such  administratrix,  which  report, 
aft^  a  hearing  thereon,  was  taken  under 
advisement  by  the  court  until  March  18, 
1908,  when  a  decree  was  entered  accepting 
her  resignation  and  appointing  plaintiff  in 
error  as  her  successor,  and  also  adjudging 
said  Georgia  A.  Brown,  n£e  Stokes,  to  be  In- 
debted to  the  estate  of  said  James  H.  Stokes, 
deceased,  on  said  final  accounting  in  the 
sum  of  $4,016.54,  and  ordering  her  to  pay 
the  said  amount  to  plaintiff  in  error,  her 
successor,  and  also  directing  plaintiff  in  er- 
ror to  bi^ng  suit  against  her  and  the  surety 
company,  on  the  oEBdal  bond  of  the  said  ad- 
ministratrix, on  account  of  breach  of  duty 
and  noncompliance  with  the  terms  and  con- 
ditions of  said  bond  Suit  accordingly  was 
iDstituted  in  the  district  court  of  Washing- 
ton county  by  plaintiff  In  error  against  de- 


fendanta  In  error  on  Aprtl  77,  190S,  On 
May  26, 190E^  deCradants  ffled  an' answer  de> 
nylng  liability.  On  May  27,  1908,  plaintiff 
filed  a  general  demurrer  to  ttm  answer  oi 
dqCendants,  wbldi  vae  orermled  by  tbe 
court,  to  which  mllttg  plaintiff  excepted.  On 
July  -18,  1906,  plaintiff  repUed,  and  there- 
after, on  FdMFoary  18;  1909,  the  cause  came 
on  tor  trlaL  After  tbe  evidence  had  all  been 
Introduced,  and  bt^on  any  dedolon  had  been 
readied  as  to  tbe  merits  of  tbe  controrersy, 
the  defendants  asked  leare  to  file  an  amend- 
ed answer,  whldh  leave  was  granted,  ovw 
(^bjectkmi  of  plaintiff;  and  tbe  amended  asr 
swer  filed  on  Fd>raar7  2I>,  1900.  Tbe  cause 
waa  tried  to  tbe  court,  without  a  Jury;  and 
after  tbe  filing  of  Uie  ammded  answer,  on 
February  SO,  ISOd,  as  aforesaid,  tbe  matter 
waa  taken  under  advisement  the  court 
uiUU  February  4,  1910,  neaiiy  |i  year  from 
the  date  of  the  filing  of  the  amended  answer, 
at  which  time  defendants,  by  leave  of  court; 
without  wUhdrawlng  their  hnawer,  filed  a 
dMnurrar  to  xOalnture  petition,  setting  up 
as  grounds  thereof:  First,  that  the  court 
bad  no  Jurisdiction  of  the  suhjectmatter  of 
this  action;  second,  that  the  petition  did 
not  state  a  cause  of  action;  third,  that  there 
was  a  defect  of  parties  plaintiff;  fourth, 
that  the  pbdntUf  had  no  legal  capadty  to 
sue.  To  the  filing  of  thla  demurrer  at  tbe 
time  and  under  the  eircumstancea,  the  plain* 
tUf  objected,  which  objections  were  overrul- 
ed by  the  court,  and  an  order  was  thereuptm 
entered  sustelniag  said  demurrw  and  dla. 
missing  plalntUTs  petition,  from  which  order 
and  Judgmoit  of  the  court  the  plaintiff  ap- 
peala 

W.  A.  Chase,  of  Nowate,  W.  A.  Slpe,  of 
Tulsa,  and  Veasey  ft  Rowland,  of  Bartles- 
ville,  for  plaintiff  in  error.  Dennis  H.  Wil- 
son, of  Tulsa,  John  H.  Kane^  of  Bartlesvilte, 
and  Frank  B.  Burford,  ot  Outbrle,  for  de> 
fcndante  in  nror. 


ROBERTSON.  C.  (after  stating  the  facte 
as  above).  Flalntia  contends  that  the  court 
erred  In  permitting  defendante*  demurrer  to 
be  filed;-  First,  because  It  was  not  filed 
within  the  time  required  by  statute;  second, 
because  it  was  filed  after  issues  of  fact  were 
Joined  by  defendants'  answer  to  the  plain- 
tiff's petlUon  and  idalntUTs  reply,  and  after 
trial  of  those  issues,  and  without  the  answer 
having  been  withdrawn.  Plaintiff  also  con- 
tends that  the  court  erred  In  sustaining  de- 
fendants* demurrer,  and  further  that  tbe 
court  erred  In  refusing  to  susteln  plalntifTs 
demurrer  to  defendants'  answer,  and  that 
the  court  also  erred  in  refusing  to  sustain 
the  objection  of  plaintiff  to  the  Introduction 
of  testimony  under  the  answtt-. 

From  a  consideration  of  the  record,  and 
the  questions  raised  in  the  petition  in  error. 
It  becomes  nnneceesary  to  discuss  ibe  varl- 
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QOB  assignments  of  error  urged  by  plaintiff 
In  error,  In  the  order  stated  above;  and, 
vlthont  deddli^  the  auestloDa  of  i^actice 
raised  In  the  assignment,  we  will  take  the 
case  ma  its  insltB  without  reference  to  the 
minor  qnestlons  Involved,  inasmndi  as  the 
result  will  be  the  same  in  dther  event,  and 
the  consideration  of  the  questions  of  proce< 
dure,  under  the  peculiar  facta  of  the  case, 
will  add  no  value  to  the  oj^nion,  and  will 
have  no  weight  or  influence  with  ns  in  reach- 
ing our  conclusion. 

The  first  qnestion  to  be  dlqiosed  of  la  the 
snffidency  of  the  petition,  as  diallenged  by 
defendants  demurrer  on  several  ground^  all 
of  which,  however,  have  been  waived,  except 
that  of  the  incapa<Aty  of  the  plaintiff  to 
sue;  and  in  8nM>ort  of  this  objection  th^ 
rel7  upon  the  theory  that,  nnda  the  laws  of 
Arkansas,  an  administrator  de  bonis  non  luia 
no  anthorl^  to  sue  his  predecessor's  bonds- 
men. Defendants  urge,  in  snroort  ct  this 
contention,  that  the  bond  in  this  case,  hav- 
ing been  executed  under  the  laws  in  force 
in  the  Indian  Territory  prior  to  statehood, 
must  be  construed  and  tiie  rights  of  the 
parties  fixed  by  those  laws,  which,  so  f&r  ae 
this  case  is  concerned,  will  be  conceded,  and, 
if  that  be  true,  tbea  that  the  anestlon  of  the 
power  of  an  administrator  de  bonis  non  to 
sue  the  sureties  on  his  predecessor's  bond  has 
been  fully  defined  and  denied  by  the  statutes 
in  force  In  the  Indian  Territory  at  the  time 
the  bond  In  this  case  was  executed,  and  cites, 
in  support  of  sudi  contention,  section  99, 
Ind.  Xerr.  Stat  1890  (section  42,  c  1,  Mansf. 
Dig.  Ark.),  which  reads  as  foUomi:  "If  any 
executor  or  administrator  die  or  resign,  or 
his  letters  be  revoked,  he,  or  his  legal  rep- 
resentatives shall  account  for,  pay  and  de- 
liver to  hlB  succesaor,  or  the  surviving  or  re- 
maining executor,  all  money  and  personal 
property,  and  all  the  rights,  credits,  deeds, 
evidences  of  debt  and  papers  of  any  kind 
belonging  to  the  estate  of  the  deceased,  at 
such  time  and  in  such  manner  as  the  court 
shall  order;  and  such  court,  In  case  of  a 
refusal  to  comply  with  such  order  shall  have 
power  to  enforce  the  same  by  attachment.'' 
Also  section  199  and.  Ann.  St  1899,  |  256) : 
"The  bond  of  any  executor  or  administrator 
may  be  sued  on  at  the  Instance  of  any  leg- 
atee, distributee,  creditor  or  other  person 
Interested,  In  the  name  of  the  state,  to  the 
use  of  such  legatee,  distributee,  creditor  or 
other  person  Interested,  for  any  mismanage- 
ment, waste  or  other  breach  of  the  condi- 
tion of  such  bond;  and  the  party  to  whose 
use  suit  is  brought  shall  have  ■  Judgment 
against  the  executor  or  administrator,  and 
his  securities,  for  the  whole  value  of  the  es- 
tate mismanaged  or  wasted,  with  costs  of 
suit;  and  the  amount  so  recovered  shall  be 
distributed  by  the  court  In  the  same  manner 
as  If  the  same  had  been  aocounted  for  by 
the  executor  or  administrator." 

In  addition  to  the  above  sections  of  the 


statute,  reference  is  made  to  the  cases  of  Wil- 
liams V.  Cubage^  86  Ark.  307,  Finn  v.  Hemp* 
stead,  24  Ark.  112,  and  State  v.  Bottalcen,  34 
Ark.  144,  as  8niq;>ortlng  their  contention.  The 
foregoing  are  all  the  authorities  cited  In  the 
brief;  and  it  is  erldrat  to  our  minds,  after 
a  carefttl  consideraUm  of  the  subject,  that 
these  authorities  not  only  dc  not  support 
that  idea,  but,  on  the  contrary,  support  the 
very  opposite  view. 

[1]  Counsel  have  also  evidently  overlooked 
section  100,  Ind.  Tbrr.  Stat  1899  (section  43, 
c.  1,  UodbC.  Dig.  Ark.),  which  reads  aa  fol- 
lows ;  **The  succeeding  administrator  or  the 
remaining  executor  may  proceed  at  law 
against  the  delinquent  uid  bla  aecuritlee^  or 
either  of  them,  or  any  othw  penon  having 
in  hia  possesion  any  part  of  the  estate." 
This  section  ftunishea  specific  authority,  in 
Itself,  to  warrant  plaintiff  in  bringing  and 
maintaining  this  action.  Beddes,  the  cases 
cited  in  our  <^)inlon  sustain  this  riew.  Thus 
In  Williams  v.  Cubage,  supra,  the  suit  was 
to  recover  the  value  of  assets  beltmglng  to 
the  estate  which  plaintiff's  predecessor  had 
wasted,  not  to  recover  the  value  of  assets 
in  his  predecessor's  hands,  such  as  this  ac- 
tion was  brought  for.  In  that  case  the  rule 
announced  is  that  an  administrator  de  bonis 
□on  cannot  sue  his  predecessor  for  wastes 
In  Ilnn  v.  Hempstead,  supra,  the  identical 
rule  was  announced  and  followed,  and  in  ad- 
dition the  right  of  an  administrator  de  bonis 
□on  to  sue  the  predecessor's  bondsmen  was 
recognized  by  the  court  in  the  following  lan- 
guage, found  on  page  118  of  24  Ark. :  "By 
statute,  an  administrator  de  bonis  non  may 
Invoke  the  aid  of  the  probate  court  against 
his  predecessor,  or  his  legal  representatives, 
to  obtain  possession  of  effects  unadmlnister- 
ed,  or  he  may  bring  suit  upon  the  bond  of  the 
delinquent  predecessor."  While  In  State  v. 
Rottaken,  supra,  the  same  rule  was  followed, 
and  In  addition  It  was  spedfically  held  that, 
under  the  sections  abov^  quoted  (42  and  43, 
Mansf.  Dig.  Ark.),  an  administrator  de  bonis 
non  could  maintain  an  action  on  his  prede- 
cessor's bond  for  the  value  of  the  assets  re- 
maining In  the  latter's  hands.  On  this  point 
the  court  eays:  "Section  42  (Mansf.  Dig.) 
(section  99,  Ind.  Terr.  Stat),  cited  above, 
makes  It  the  duty  of  the  executor  or  ad- 
ministrator, when  his  administration  termi- 
uates  In  his  lifetime,  to  account  for,  pay,  and 
deliver  the  assets  remaining  in  specie,  under 
the  order  of  the  probate  court  to  his  succes- 
sor; and,  in  the  event  he  dies  before  he  is 
discharged  or  removed,  it  makes  It  the  duty 
of  his  legal  representative  to  account  for, 
pay,  and  deliver  so  much  of  the  assets  as 
remain  in  specie  and  were  capable  of  being 
identified  and  ascertained.  In  like  manner, 
to  such  successor.  His  legal  representative 
Is  required  to  give  bond  for  the  faithful  dis- 
charge of  his  duties,  one  of  which,  nominat- 
ed in  the  bond,  Is :  He  shall  'well  and  truly 
do  and  perform  alt  ot^er  matters  and  thing* 
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toocbing*  hli  administration,  that  are  or 
may  be  preacrilKd  by  law,  or  enjoloed'  on 
,hlin  'by  the  lawfal  order,  sentence,  or  decree 
'of  any  court  bavlng  competent  Jurisdiction.' 
One  of  tbe  duties  appertaining  to  his  admin- 
istration, pre8<Tlbed,  by  law,  is  to  account 
for,  i>ay.  and  deliver  to  such  socCessor  tbe 
assets  belonging  to  tbe  estate  of  the  deceased, 
represented  by  his  testator  or  intestate.  In 
his  lifetime,  and  remaining  In  spede,  when 
thereunto  required  by  the  probate  court  If 
be  falls  to  do  BO,  he  is  liable  to  a  suit  on 
bis  executorial  or  administration  bond.  On 
the  other  hand,  if  the  adminUtfiUlfm  of  the 
Jtrtt  executor  or  adnUnittrator  terminate*  in 
his  lifetime,  it  is  hit  dutjf  to  nccount  for, 
pay,  and  deliver  to  hi»  sucoe*»w  tvch  attett 
under  order  of  the  court,  and,  if  he  faiU  to 
do  so,  is  liable  to  an  action  on  his  bond." 
(Italics  ours.) 

This  being  an  action  by  Shipman,  plaintiff 
In  error,  to  recover  from  his  predecessor  and 
her  surety  the  value  of  the  assets  found  to 
be  In  her  hands  by  the  decree  of'the  county 
court  of  Washington  county  entered  on  March 
IS,  1908,  and  from  which  no  appeal  was  pros- 
ecuted, and  which  has  become  conclusive  on 
the  defendants  In  error  and  each  of  them 
(Greer  t.  McNeal,  11  Okl.  519,  69  Fac.  891 ; 
Southern  Buret?  Co.  v:  Bumey  et  al.,  126 
Fac.  748),  It  therefore  follows  that  the  court 
erred  In  sustaining  defendants'  demurrer  to 
the  petition.  It  will  be  remembered  that  the 
above-mentioned  demurrer  was  filed  and  pre- 
sented to  the  court  after  the  testimony  was 
all  In,  and  after  the  Issues  had  been  joined 
by  the  filing  of  an  answer  by  the  defendants, 
and  while  the  same  was  yet  pending  and  had 
not  been  withdrawn.  We  have  treated  It 
herein  as  though  It  had  been  filed  In  due 
time,  and  have  purposely  Ignored  the  gross 
irregularities  attending  Its  filing  and  consid- 
eration by  the  court  In  order  that  no  ques- 
tion concerning  the  snfflclency  of  the  allega- 
tions of  the  i>etitlon  might  be  hereafter 
urged. 

[2]  The  next  and  only  other  question  pre- 
sented, deserving  consideration.  Is  the  alleg- 
ed error  of  the  court  In  overruling  plalntlfTs 
demurrer  to  defendants'  answer;  and  for 
this  purpose  we  will  consider  the  objection 
as  to  the  legal  sufficiency  as  going  to  the 
amended,  as  well  as  to  the  original,  answer. 
It  will  be  remembered  that  this  was  a  snlt 
to  recover  from  a  preceding  administratrix 
and  her  surety  a  sum  found  to  be  due  and 
owing  the  estate  from  the  administratrix  on 
a  final  accounting  In  the  county  court  The 
answer  admitted  ell  the  allegations  of  plaln- 
tlfTs petition,  except  only  the  conclusion  of 
defendants'  Uabltity.  As  an  affirmative  de* 
fense,  it  was  sought  to  sbow  that  the  decree 
of  the  county  court  (a  certified  copy  of  which 
was  attached  to  and  formed  a  part  of  plain* 
tUTs  petition)  was  taHae.  It  attempts  to 
show  that  the  money,  found  by  the  county 


court  to  be  due  tbe  eotate^  belonged  to  tbe 
administratrix  individually,  and  not  to  the 
estate;  that  it  was  derived  from  the  sale  of 
her  own  property;  and  that  she  did  not  know, 
when  she  executed  her  petition  to  the  coun- 
ty (probate)  court  to  sell  said  property,,  that 
tbe  price  therein  named  was  f6,000,'  but 
thought  It  was  fSOO  only.  The  answer  does 
not  attempt  to  show  that  there  was  any  uils- 
tafce  on  the  part  of  the  ooonty  court  in  de- 
termining the  balance  due  from  her  to  the 
estate,  She  did  not  ask  that  the  decree  be 
corrected  in  that  respect;  neither  did  the 
answer  all^  that  the  decree  was  entered 
as  a  result  of  a  mistake  in  entering  and  In- 
cluding in  the  final  account  as  administra- 
trix, money  belonging  to  her  Individually. 
The  decree,  therefore,  not  having  been  en- 
tered against  her  on  account  of  fraud  or 
mistake,  and  no  appeal  ever  having  been 
taken  from  the  Judgment  of  the  county  court 
fixing  the  amount  due  the  estate,  the  same 
has  become  final  and  conclusive,  not  only  as 
to  the  administratrix,  but  also  as  to  her 
surety.  Greer  v,  McNeal,  supra;  Southern 
Sure^  Co.  V.  Bumey,  supra,  and  the  author- 
ities therein  cited. 

It  thus  appears  that  the  action  of  the  court 
in  overruling  the  demurrer  to  the  answer 
was  error,  and  tbe  same  objection  being  lat- 
er urged  by  plaintiff  in  objecting  to  the  In- 
troduction of  evidence  under  said  answer, 
and  which  was  also  overruled  by  the  court, 
was  also  error.  From  a  careful  considera- 
tion of  the  entire  case,  It  appears  that  plain- 
tiff was  entitled  to  Judgment  which  he  was 
prevented  from  obtaining  on  account  of  the 
errors  hereinbefore  noticed. 

Therefore  the  Judgment  of  the  dlstria 
court  of  Washington  county  should  be  re- 
versed, set  aside,  and  held  for  naught  and  a 
Judgment  should  be  entered  here  In  favor 
of  the  plaintiff  In  error  and  against  the  de- 
fendant In  error,  Georgia  A.  Brown,  n6e 
Stokes,  in  the  sum  of  $4,016.64,  and  against 
the  defendant  in  error  the  United  States 
Fidelity  A  Guaranty  Company  in  the  sum  of 
$4,000,  vplth  interest  thereon  at  6  per  cent 
per  annum  from  March  18,  1908,  and  for  all 
costs,  and  that  execution  Issue  thereon  as 
soon  as  tbe  mandate  herdn  be  received  by 
the  clerk  ttf  the  dlatrict  court  of  Waaliiagtoii 
county. 

PBR  CURIAM.   Adopted  in  whole. 

(U  Aril.  410) 

IidAHI  COPPER  CO.  V.  STROHI.. 

(Supreme  Court  of  Arizona.   March  6,  1913.) 

1.  Appeal  and  Grbob  (§  7.32*)— AssianMBHT 
or  Bbbob— Sufficiency— Rules. 

Tnder  Supreme  Court  Rule  8  (126  Pac. 
xi),  requiring  all  asBignments  of  error  to  dis- 
tinctly 8pe<nfy  each  grouod  of  error  relied  up- 
on and  the  particular  ralim  complained  of,  aod 
providing  that  an  aBslgoniHit  of  error  to  the 
overruling  of  a  motion  for  a  -new  trial  based 
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upon  more  than  one  groand  wiU  not  be  consid- 
ered epecific  unless  each  ground  ia  separately 
stated,  assignments  of  error  as  to  the  grounds 
submitted  in  a  motion  for  a  new  trial,  separate- 
ly stated  and  with  such  particularity  as  to  ap- 
prise the  court  of  the  precise  error  complain- 
ed of,  but  without  an  assignment  of  error  to 
the  oremilinK  of  the  motion  Itself,  wer«  iDfll- 
<dent. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3022-^024;  Dec.  Dig.  | 
732.*] 

2.  Appeal  and  Ebbob  (|864*) — Scofx  or  Re- 
view—Appeal  FRou  Jddouent  Only— Ob- 
deb  Denting  New  TBiAir-**lHiEBHEDiATK 
Obdeb." 

CiT.  Code  1901,'  par.  149S,  gi?ea  an  appeal 
to  the  Supreme  Court  from  any  final  judgment 
of  the  district  court  in  civil  cases;  jiaragraph 
1214  gives  it  appellate  jurisdiction  of  orders 
refusing  a  new  trial;  paragraph  1218  provides 
that  upon  appeal  it  may  review  any  interme- 
diate order  iavolviug  the  merits  and  necessarily 
iffecting  the  judgment;  and  paragraph  1443, 
declares  that,  in  case  the  complaint  is  not  an- 
swered, the  summons  with  the  return  of  serv- 
ice, the  complaint  with  an  indorsed  memoran- 
dum of  default,  and  a  copy  of  the  judgment 
shall  constitute  the  judgment  roll,  and  that  in 
other  cases  it  shall  be  constituted  by  the  sum- 
mons, pleading,  copy  of  the  judgment,  and  or- 
ders relating  to  a  change  of  parties.  Eeti, 
that  an  order  overruling  a  moUon  for  a  new 
trial  was  not  an  "intermediate"  order,  mdi  or- 
der being  one  made  between  the  commence- 
ment of  the  action  and  its  final  determination, 
incident  to  and  during  its  progress,  which  does 
not  determine  the  cause  but  only  some  inter- 
vening matter  relating  thereto;  that  orders  in- 
volving the  merits  and  necessarily  affecting  the 
judgment,  but  not  expressly  made  appealable, 
migiit  be  reviewed  on  appeal  from  the  judgment 
alone,  when  they  form  no  part  of  the  judgment 
roll  but  are  made  a  part  of  the  record  by  filing 
therein  either  a  statement  of  facts  or  a  tran- 
script of  the  court  reporter's  notes  as  provid- 
ed by  Laws  1907,  No.  74;  but  that,  on  appeal 
from  the  judgment  alone  without  error  assigned 
appearing  in  the  judgment  roll  or  In  the  inter- 
mediate orders,  toe  court  could  not  review  an 
order  denying  the  motion  for  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ${  1765-1767,  3456-3461; 
Dec.  Dig.  i  864.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8716,  3717.1 

3.  Appeal  and  Ebbob  ({  2*)  —  Coittbol  of 

iJEOiaUTDBB. 

While  the  Legislature  cannot  enlarge  or 
circumscribe  the  constitutional  jurisdiction  of 
the  Supreme  Court,  the  manner  of  taking  and 
perfecting  appeals  and  presenting  questions  for 
review  are  proper  matters  of  statutory  regula- 
tion, and  there  must  be  a  substantial  compli- 
ance with  the  statute  to  give  jurisdiction  to  the 
appeDate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8-7, 1882,  2421;  %ec.  Dig. 
12.*] 

4.  Costs  ({  106*)  —  Sboubitt  — Gbohnds  of 

RiOUT. 

An  application  for  security  for  costs,  be- 
ing dilatory.  Is  looked  upon  with  diafavor  by 
the  courts. 

[Ed.  Note.— For  other  casM,  see  Costs.  Gent 
Dig.  H  400.  403-417;  Dec.  Dig.  |  106.*] 

6.  Costs  (|  112*)  —  Right  to  Sbodvitt  — 
Waiver—'  'Tbial,  ' ' 

Security  for  costs  is  a  personal  privilege 
which  may  be  waived ;  and  a  motion  for  securi- 
ty not  made  until  after  one  trial  of  the  cause 
is  bad— it^g  the  word  "trial"  to  mean  the  ju- 
dicial examination  of  tiie  issues  between  the 


REPOBTBB  -jtAn& 

parties,  whethtt  Isanw  of  Isir  av  fiat-li  tso 

late. 

[Ed.  Note—For  other  cases,  see  OoatiL  CbbL 
Dig.  8S  463-468;  Dec  Dig.  J  112.* 
For  other  definitions,  see  Wordi  and  ^irase^ 

VOL  8,  pp.  7096-7103J 

Appeal  from  District  Court,  Gila  Conntji 
Ernest  W.  Lewis,  Judge. 

Action  by  Cloyd.  Strohl  against  tbe  Miami 
Copper  Oompanj.  Judgment  tor  plaintiff, 
and  defendant  appeals.  Affirmed. 

Alderman  it  EUlott,  of  Globe,  for  appe- 
lant Gea  B.  Hill  and  Nonnan  J.  JoluiMn^ 
botli  of  Globe,  for  appellee. 

FRANKLIN,  G.  J.  The  appellee,  as  plain- 
tiff, commenced  an  action  In  the  court  below 
to  recover  damages  for  personal  injuries 
sustained  by  him  while  in  the  employment  of 
appellant,  the  defendant  The  defendant 
was,  at  the  time  of  the  injnry,  engaged  In 
the  operation  of  a  mine,  and  tlie  plaintiff 
was  employed  as  a  pumpman,  whose  duties 
required  bim  to  descend  in  the  shaft  of  de- 
fendant's mine  by  means  of  a  cage  furnished 
by  defendant  The  gravamen  of  the  plaintiff's 
complaint  is  that  defendant  failed  In  Its  duty 
as  an  employer  to  furnish  him  with  safe  appli- 
ances and  a  safe  place  by  which  to  enter 
those  parts  of  the  mine  where  his  duties  as 
a  pumpman  required  him  to  go.  The  defend- 
ant provided  a  cage  for  sending  Its  employ^ 
down  to  the  different  levels  of  the  mine, 
and,  when  the  shifts  were  ended,  the  cage 
was  used  for  bringing  them  to  the  surface. 
At  other  times  this  cage  was  used  by  the 
defendant  in  hoisting  and  lowering  the  steel 
drills  used  by  the  men  in  their  mining  oper- 
ations. These  drills  were  of  varying  lengths, 
ranging  from  two  to  six  feet  long  and  from 
one  Inch  to  nearly  three  inches  thick,  sharp- 
ened to  a  fine  point  at  one  end.  When  low- 
ered into  the  mine  the  drills  were  placed  up- 
right in  the  cage,  the  nnsharpened  end  resting 
on  the  floor  thereof.  On  May  17,  1910,  while 
the  plaintiff  was  in  the  cage  being  lowered 
In  the  shaft  to  his  place  of  work,  he  was  in- 
jured quite  severely  by  means  of  one  of 
these  steel  drills  having  fallen  through  a 
hole  in  the  floor  of  the  cage;  the  sharp  end 
of  the  drill  projecting  upwards  and  into  the 
shaft;  the  plaintiff  being  Injured  by  this  drill 
piercing  through  the  floor  of  the  cage  and 
going  through  his  leg.  The  defendant  denied 
the  allegations  of  the  complaint  and  al- 
leged affirmatively  the  defense  of  assumption 
of  risk  and  contributory  ne^lgraice.  There 
were  two  trials  before  a  jury.  On  the  first 
trial  the  jury  disagreed,  and  on  the  second 
trial  the  jury  returned  a  verdict  In  Aivor  of 
the  plaintiff  for  $1,000.  After  the  first  trial, 
but  before  the  second,  the  defendant  made 
application  that  plaintiff  give  security  for 
costs,  and  the  court  made  an  order  requiring 
Bach  aeenrlty,  bat  idalntiff  flied  an  ^darit 
alleging  hla  Inability  to  do  n.  Tlw  deSsnd- 
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ast  QDHtloBM  Dm  tattOmier  «f  Um  ifhowliit 
mad«  b7  plaintiff,  ud  mond  to  dlsmiw  the 

mt  for  fUlon  to  comply  with  the  order  of 
tbo  oonrt  The  motion  to  dicmlss  wu  de- 
nied. After  Judgmoit  the  defendant  mond 
t<x  a  new  trial ;  the  motion  being  oTermled. 
TUs  appeal  is  taken  from  the  Judgment 
aUmei  There  to  no  appeal  from  the  orOet 
wvnUing  the  motion  for  a  new  trial 

The  grounds  of  the  motion  embraced  al- 
leged errors  of  the  trial  -ooort  occurrtiqr  dar^ 
Ids  the  pngian  of  the  trial  In  admitting  and 
r^ecUns  evldawe;  In  giving  and  refulng 
Initmetlani:  the  Insnfiicieney  of  the  erl- 
denee;  that  tbe  Terdlet  to  contrur  to  lav. 
and  was  given  nndw  the  Indoence  of  passion 
'and  prejndlce. 

CI]  The  ^ipellant  makee  12  aeelgprnwita 
of  error  In  this  court  The  first  error  as- 
signed involves  the  doital  of  the  defendant's 
motion  to  dismiss  the  case  based  on  the  de- 
fendants failure  to  give  the  security  for 
coite.  The  othex  XI  assign  ptents  go  to  the 
insnffldency  of  the  evidence  to  support  the 
verdict,  errors  at  the  trial  court  committed 
dnrlnc  the  i^rogrees  of  the  trial  In  tiie  ad- 
mlarioi  and  rejection  ot.ertdeDce,  and  the 
glTlDg  and  reCnatng  instroctions  to  the  Jnxy. 
The  appellant  doea  not— Ipetoalmto  verbis — 
assign  as  error  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial,  and 
for  this  reason  the  appellee  insists  that,  with 
the  exception  of  the  first  assignment,  the 
other  alleged  errors  are  insulttciently  as- 
signed and  this  court  may  not  consider  them; 
the  reason  advanced  being  that,  as  these  as- 
signments preeent  errors  whldi  are  good 
groonds  for  a  new  trial,  if  the  nillng  of  the 
court  denying  the  motion  Is  not  in  the  very 
words  assigned  as  error,  the  error  of  the 
oonrt,  If  any,  to  waived  by  the  failure  to  so 
assign. 

In  support  of  this  contention  appellee 
cites  the  following  eases:  Tomer  v.  Frank- 
Un.  10  Arts.  188,  86  Pac  1070;  Putnam  v. 
Putnam,  8  Arto.  182,  24  Pac.  820;  Oreer  v. 
Bicbards,  8  Aria.  227.  S2  Pac  266;  Tletjen 
T.  Snead,  8  Aria.  106,  24  Pac.  324;  Lemon  v. 
Ward,  S  Arto.  210,  78  Pac.  448;  Oonnty  of 
Maricopa  v.  Osbom,  4  Arix.  831,  40  Pac.  818. 
An  examination  of  these  cases  will  show 
that  they  are  not  exactly  In  point  on  the 
qneetion  now  before  the  court  In  the  first 
three  cases  there  was  no  motion  for  a  new 
trial  made  In  the  lower  court,  and  the  Su- 
preme Court  decided  that  the  remedy  appel- 
lants sought  in  the  appellate  court  may  have 
been  awarded  to  them  In  the  court  below  on 
motion  for  a  new  trial,  and  until  aK>ellant 
has  exhausted  hto  remedies  In  the  lower 
court  be  will  pot  be  heard  to  complain  on 
aiveaL  No  such  motion  having  been  made, 
the  alleged,  errors  could  not  be  considaed. 
In  the  last  three  cases  the  motion  for  a 
new  trial,  and  the  ruling  thereon,  were  not 
preeerred  In  a  bill  of  excepttona  or  state- 
meat  of  the  case  as  required  by  the  s^tute; 


hence  the  appellate  court  eoold  sot  oonslte 
the  error  in  the  ruling  upon  the  motion  as 
the  nmtter  was  not  before  them. 

The  rules  of  ttds  court.  In  substance,  pro- 
vide that  an  aselgnments  of  errors  most  dto> 
tlnctly  qwcUy  each  ground  of  error  relied 
upon  and  the  particular  ruling  complained 
of.  If  the  assignment  of  error  be  that  the 
court  overruled  a  motion  for  a  new  trial, 
and  the  motSen  to  based  upon  more  than  one 
ground,  the  same  will  not  be  considered  dis- 
tinct and  Bpeelllc  by  Oito  oonrt  unless  eadi 
ground  to  separatdy  uid  dtattncUy  stated 
in  the  assIgnmeDt  ot  errors.  Bule  8  (136 
Pac.  xl),  Assignments  of  Ernm 

White  an>eltont  did  not  assign  that  the 
court  erred  in  orermling  d^endan^s  motion 
for  a  new  trial.  It  ^  assign  as  error  sudi 
grounds  onbraced  In  the  motion  wbldi  it 
reUes  upon  for  a  rerersal  of  the  Judgment 
These  grounds  are  separately  and  distinctly 
stated  In  the  asaignipwit,  and  with  such 
deflnlteness  and  particularity  as  to  fully 
apprise  thto  court  and  the  (posing  counsel 
of  the  precise  errcv  of  the  lower  court  of 
whldt  comptoint  to  made.  While  It  would,* 
perhaps,  be  more  logical  procedure  and  bet- 
ter practice  to  assign  spedfleally  error  upon 
the  action  of  Uie  court  In  overruling  the 
motion  for  a  new  trial,  and  then  follow  with 
each  ground  of  the  motion  rtiled  upon  being 
s^rately  and  distinctly  stated,  we  think 
a  phrasing  of  the  assignment  omitting  the 
first  requlranent,  but  complying  with  the  tot- 
ter, to  sufficient  It  would  be  a  scnnewhat 
harsh  and  technical  rule  to  hold  that,  where 
the  appellate  court  and  the  opposing  counsel 
are  fully  advised  of  the  w rors  relied  upon 
for  a  reversal  by  a  separate,  spedflc,  and 
distinct  statement  of  eadi  ground  of  the  mo- 
tion for  a  new  trial  relied  upon  In  the  as- 
slgnmmt,  the  failure  to  formally  make  the 
general  assignment  that  the  court  erred  in 
overruling  the  motion  for  new  trial  precludes 
this  court  from  a  consideration  of  such  al- 
leged errorsL  Thto  to  empbastoed  by  the 
rules  of  practice  prescribed  by  the  oonrt 
providing  that,  if  the  asslgnmrat  of  error  be 
that  the  court  erred  in  overruling  a  motion 
for  a  new  trial,  and  the  motion  to  based 
upon  more  than  one  ground,  the  same  will 
not  be  considered  distinct  and  qieciflc  by 
thto  court,  unless  each  ground  to  separately 
and  distinctly  stated  In  the  assignment  of 
errcm. 

In  speaking  of  the  rules  with  referace  to 
assignments  of  error,  the  Supreme  Court 
of  Texas  has  said:  "It  to  to  be  borne  in 
mind  that  the  statute  and  rules  which  re- 
quire errors  te  be  assigned  were  Intended 
primarily  for  the  relief  of  the  aK>eUate 
courts,  and  to  secure  a  prompt  dispatch  of 
the  business  that  should  be  brought  before 
than.  They  should  be  given  a  reasonable 
and  practicable  construction,  and  not  one 
calcutoted  to  oabarrass  suitors  in  the  appel- 
tote  toUmnato  by  nnneeeeisrj  zestricttone.** 
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Land  Ca  v.  SCcOlellaiid  Bros^  86  Tex.  191. 
23  S.  W,  1103,  22  L.  B.  10& 

The  object  sevght  by  the  statute  and  rnlea 
Is  to  dearly  ^trlae  tbe  appellate  court  and 
the  opposite  party  of  the  spedflc  uror  of 
which  complatait  la  made.  S.  Ij.  8.  W.  By. 
Co.  T.  McArthnr,  96  lex.  65,  70  S.  W.  SIT. 

We  think  the  aaslgiimfiiita  before  ns  meet 
the  requirements. 

[2]  The  appellee  next  contends  tiiat  the 
appeal  being  prosecuted  firom  the  judgment 
only,  and  tiiere  b^ng  no  appeal  from  the 
order  of  the  conrt  orerruUng  the  motion 
tot  a  new  trial,  this  court  is  preluded  from 
reviewing  any  of  the  appellant^s  assign- 
ments of  error,  except  the  flrrt,  fbr  the  rea- 
son that  such  alleged  errors  are  properly 
embraced  in  and  pres^ted  to  the  trial  court 
In  the  motion  for  a  new  trial,  and  onless 
the  ord^  of  the  court  in  overruling  the  mo- 
tion is  ai^)ealed  from  this  conrt  has  no  Ju- 
risdiction to  consider  the  Bani&  This  con- 
tention is  sound. 

[S]  While  it  would  not  be  competoit  for 
the  legislature  to  enlai^  or  dreumscribe 
the  appellate  Jurisdiction  of  this  court  as 
prescribed  by  the  Constitution,  the  method 
and  manner  of  taking  and  p^ecting  appeals 
and  presenting  questions  for  review  are, 
however,  peculiarly  matters  of  stetutory 
ulation,  and  there  must  be  a  substantial 
compliance  with  the  statute  provided  in  or- 
der to  confer  Jurisdiction  upon  the  appellate 
court 

The  appellant  Is  charged  with  the  duty 
of  taking  his  appeal  and  presenting  his  case 
for  review  In  the  manner  provided  by  law, 
and  error  in  this  regard  bfFecta  the  Jurisdic- 
tion of  this  court 

The  question  Is  presented :  Can  this  court 
on  an  appeal  from  the  Judgment  alone  re- 
view an  order  denying  a  motion  for  a  new 
trial  on  any  of  the  grounds  properly  em- 
braced in  such  motion? 

In  the  Compiled  Laws  of  Arizona,  1864- 
1871,  pl  438,  embodying  what  is  known  as 
the  Howell  Code,  it  was  provided: 

"Sec  S49.  An  appeal  may  be  taken  to  the 
Supreme  Court  from  tbe  district  courts  in 
the  following  cases:  (1)  From  the  final 
Judgment  rendered  in  an  action  or  special 
proceeding  commenced  In  those  courts  or 
brought  into  those  courts  from  another 
court;  <2)  from  an  order  made  granting  rr 
refusing  a  new  trial  or  which  affects  a  sub- 
stantial right  in  an  action  or  proceeding." 

"Sec.  346.  Upon  an  appeal  from  a  Judg- 
ment the  court  may  review  any  Intermediate 
order  involving  the  merlte  and  necessarily 
affecting  the  Judgment" 

These  provlfilons  were  carried  into  the 
Compiled  Laws  ot  1877  (sections  2785,  2782). 

The  Supreme  Court  of  Arizona,  In  the 
case  of  Grounds  v.  Ralph,  1  Ariz.  227,  25 
Pac.  648,  having  the  foregoing  prorlsloQs  of 
tbe  statute  In  force,  said :  "There  Is  no  ap- 
peal hwe-from  dhe  order  denying  a  new  tri- 


al. Tb»  EKwal  Is  Crom  Julsment  only. 
In  such  cases  the  only  thing  before  this 
court  la  de  Ju^iment  zoll,  as  defined 
statute,  and,  no  matter  bow  many  other  pa- 
pers the  derk  may  choose  to  embody  In  the 
transcript,  this  court  cannot  act  upon  any- 
thing but  the  Jn^iment  roll.**  While  In  this 
case  the  aiveal  was  dismissed  because  the 
amount  of  the  Judgment  was  not  snlBclent 
to  give  tbe  appellate  conrt  Jurisdiction,  and 
the  language  used  was  perhaps  not  necessa- 
ry to  a  decision  of  the  cause,  nerwthdess  It 
is  a  strong  Intinutlon  of  what  the  construc- 
tion of  that  statute  would  have  beai  had  the 
an>eal  been  properly  bettore  tiu  oourL 

Coming  to  the  Bevised  Stetntes  of  18S7 
(Civ.  Code),  wa  find  the  law  r^nlating  ap- 
peals materially  changed.  Paragraph  846 
provides :  "An  aKKal  or  writ  of  error  may' 
be  taken  to  the  Snprone  Conrt  from  any 
final  Judgment  of  the  district  court  rendoed 
in  dvil  cases."  Paragraph  SOS:  '"The  Su- 
preme Court  shall  have  Jurisdiction  to  ro- 
view  upon  appeal,  or  other  proceedings  ^o- 
vlded  by  law :  (X)  A  Judgmoit  in  an  action 
or  proceeding  commenced  in  tbe  district 
courts,  when  the  matto:  in  dispute  ^oeeda 
two  hundred  dollars,  or  when  the  possession 
of  land  or  tenements  Is  in  controversy,  or 
brought  Into  that  conrt  from  anoth^*  cour^ 
and  to  review,  upon  the  appeal  from  such 
Judgment,  any  Intermediate  order  involving 
the  merita  and  necessarily  affecting  ttie 
Judgment  (2)  An  order,  granting  or  refus- 
ing a  new  trial,  sustaining  or  overruling  a 
demurrer,  or  affecting  a  substantial  right  In 
an  action  or  proceeding." 

It  is  clear  from  the  foregoing  provisions 
that  the  Supreme  Court  had  appellate  Juris- 
diction from  final  Judgments  only.  Began 
V.  Plgnataro,  S  Aria.  388,  20  Pac.  652.  And 
it  is  equally  clear  that  on  an  appeal  from  a 
final  Judgment  the  Supreme  Court  had  Juris- 
diction, under  this  statute,  to  review  an  or* 
der  of  the  lower  court  overruling  a  motion 
for  a  new  trial,  for  the  statute  made  provl* 
sion  therefor.  Paragraph  846,  above  quoted, 
gave  the  right  of  appeal  from  a  final  Judg- 
ment, and  paragraph  503  provided  what  the 
court  had  Jurisdiction  to  review  upon  an  ap> 
peal  from  such  final  Judgm^it,  which  Indnd- 
ed  a  review  of  the  ordtt  OTenraUng  tSie  mo- 
tion for  a  new  triaL 

.  In  Carroll  t.  Byers,  4  Ariz.  158,  3d  Pac. 
4D0,  the  court  having  the  Revised  Stetotes, 
1887,  before  It,  said:  "Whether  paragraph 
503  is  to  be  construed  as  giving  the  right  ot 
appeal  directly  from  an  order  overruling  a 
motion  for  a  new  trial  or  not,  we  think 
there  can  be  no  question  but  that  the  ai^ 
peal  from  the  Judgment  carries  with  it  Ju- 
risdiction to  review  all  orders  affecting  the 
Judgment,  including  an  order  refusing  a  new 
trial,  and  that  until  final  Judgment  Is  enter- 
ed the  a^rieved  party  is  not  required  to 
take  his  ai4>eal." 

.  The  present  appeal  Is  gofvemed  by  Bevlr 


Digitized  by  Google 


UIAMI  GOFFER  CO.  8TJ10HL 


ad  Statutes  of  Arizona,  1901,  aad  material 
cbanges  from  the  Bevlsed  Statutes,  1887. 

will  be  Dotlced. 

"Par.  1493.  An  appeal  or  writ  of  error 
may  be  taken  to  the  Supreme  Conrt  from 
any  final  judgment  of  the  district  court  ren- 
dered in  civil  cases,  and  from  any  of  the 
orders  mentioned  in  section  1214,  which  the 
Supreme  Court  Jias  Jurisdiction  to  review." 

"Par.  1214.  The  Supreme  Court  shall  al^ 
have  jurisdiction  to  review  upon  appeal  or 
other  proceedings  provided  by  law  the  fol- 
lowing orders  of  the  district  court:  (1)  An 
order  refusing  a  new  trial  or  granting  a  mo- 
tion In  arrest  of  Judgment.  (2)  Any  order 
affecting  a  substantial  right,  made  in  any 
action  when  such  order  in  effect  determines 
the  actions  and  prevents  Judgment  from 
which  an  appeal  might  be  taken.  (3)  A  final 
order  affecting  a  substantial  right  made  in 
special  proceedings  or  upon  summary  appli- 
cation in  any  action  after  Judgment  (4) 
An  order  or  Judgment  In  habeas  corpus  cas- 
es. If  any  of  the  above  orders  or  Judgments 
are  made  or  rendered  by  a  Judge,  the  same 
are  reviewable  as  it  made  by  a  court." 

"Par.  1213.  Upon  the  appeal  or  writ  of  er- 
ror the  Supreme  Court  may  review  any  In- 
termediate order  involving  the  merits  and 
necessarily  affecting  the  judgment" 

An  order  overruling  a  motion  for  a  new 
trial  Is  not  an  Intermediate  order  such  as  Is 
mentioned  in  paragraph  1213.  An  order 
made  before  judgment  In  a  cause  Is  inter- 
mediate; that  is  to  say,  it  is  an  order  made 
between  the  commeaceiuent  of  the  action  and 
Its  final  determination,  incident  to  and  dur- 
Ijig  the  progress  of  the  action,  which  deters 
mines,  not  the  cause,  but  only  some  Interven- 
ing matter  relating  to  the  cause. 

"Intermediate"  la  defined  In  Cyc.  vol.  22, 
p.  1588,  as  follows:  "Lying  or  being  In  the 
middle  place  or  degree  or  between  two  ez- 
tremes;-  coming  or  done  between;  Interven- 
ing; interposed;  Interjacent" 

Proceedings  on  motion  for  a  new  trial  are 
Independent  of  the  judgment  and  collateral 
thereto,  and  an  appeal  from  the  order  on 
the  motion  is  iDdependent  of  appeal  from  the 
Judgment.  Haynes,  New  T^ial  ft  Appeal,  { 
2;  Molt,  y.  Northern  Pat  R^.  Co.,  44  Moat. 
471,  120  Pac.  809:  Koowles  t."  Thompson,  IdS 
C&h  24S,  66  Pac.  468. 

All  orders  made  in  cases  l>efore  judgment, 
other  than  those  enumerated,  are  therefore 
nnai^iealable,  for,  as  the  manner  of  taking 
au  appeal  is  purely  statutory,  the  right  can- 
not be  extended  to  cases  not  included  with- 
in  t^e  statute.  And  It  follows  that  such  non- 
appealable orders  Involving  the  merits  and 
necessarily  affecting  the  Judgment  may,  un- 
der th^  terms  of  the  statute,  be  reviewed  on 
appeal  from  the  judgment  alone  when  prop- 
erly presented  In  the  record. 

In  the  Penal  Code  of  Montana,  1 2321  (Rev. 
Codes,  I  ^6)  it  la  provided:  "Upon  an  ap-, 
peal  taken  by  the  defendant  l^om  a  judg- 
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ment.  the  court  may-Terlew  any  Intevmedlat* 
order,  or  rtiHnp  Involrliig  the  merits,  or 
which  may  have  affected  the  judgments— 
this  section  being  Identical  with  section  1259 
of  the  Penal  Code  ot  California.  In  constru- 
ing the  scope  of  review  by  the  appellate 
court  under  this  statute,  the  Montana  court 
said:  "Under  the  old  Code,  the  appellate 
court  was  limited  in  Its  review  to  any  deci- 
sion of  the  court  or  any  intermediate  order 
made  In  the  progress  of  the  case;  under  the 
new  Code,  upon  appeal  from  a  Judgment,  the 
court  may  review  not  only  an  intermediate 
order,  but  likewise  a  ruling  involvinff  the 
merits,  or  which  may  have  affected  the  judg- 
ment. In  the  use  of  the  word  'ruling'  the 
Legislature  evidently  Intended  to  permit  a 
review  of  the  actions  of  the  district  court 
upon  matters  of  law  in  the  exclusion  or  ad- 
mission of  testimony  involving  the  merits  of 
tlie  case  on  an  appeal  from  the  judgment 
only.  Such  ruliDgs  biad  not  been  included  In 
the  Interpretation  of  the  words  'decision  or 
Intermediate  order'  in  the  older  statute;  that 
is,  a  distinction  has  been  recognized  between 
a  decision  and  a  ruling.  The  older  statute 
is  therefore  to  be  distinguished  from  the 
new.  In  the  one,  a  decision  or  order  was  re- 
garded as  a  determination  by  the  court  in 
the  settlement  of  thie  controversy  or  matter 
before  It;  while  In  the  new  Code  a  ruling 
means  generally  a  settlement  or  decision  of 
a  point  of  law  arising  upon  the  trial  of  the 
case,  without  necessarily  the  force  or  solem- 
nity of  a  Judgment  or  order.  Black,  Law 
Diet;  Cent  Diet  We  do  not  hold  that  un- 
der section  2321,  above  cited,  .matten  may 
be  reviewed  on  aEq;>eal  from  a  jadgmt^t  only 
when  they  are  embraced  within  any  of  the 
provisions  of  the  law  made  for  granting  new 
trials  (section  2102),  except  errors  in  the  de- 
cision of  questions  of  iaw  arising  during  the 
course  of  the  trial.  The  latter  errors  can, 
however,  be  reviewed  either  upon  ai^>eal 
from  the  Judgment  or  from  an  order  over- 
.  ruling  a  motion  for  a  new  triaU"  State  v. 
(VBrlen,  IS  Mont  at  page  B,  48  Pac.  at  page 
1091;  StHte  T.  Black.  IB  Mont  iSS,  88  Paie. 
674. 

In  other  jurisdictions,  under  statutes  r^^ 
ulating  appeals  similar  to  those  of  Arizona, 
notably  Wisconsin,  It  has  been  many,  times 
held  that  on  appeal  from  the  judgment  ren- 
dered in  the  court  below  the  record  present- 
ed does  not  anthorize  the  appellate  court  to 
review  the  order  denying  the  motion  for  a 
new  trial.  AUport  v.  KeUey,  2  Mont.  343; 
Latimer  v.  Morrain,  43  Wis.  107;  Wels  v. 
Schoerner,  63  Wis.  72,  9  N.  W.  794;  Morris 
V.  Nlles,  67  Wis.  341,  30  N.  W.  353;  Gueta- 
kow  V.  Smith  et  al.,  li>5  Wis.  94,  .80  N.  W. 
1109;  Gade  v.  Collins  et  al.,  8  8.  D.  322,  66 
N.  W.  466.  Subsequent  to  the  construction 
of  the  statute  by  the.:Sflsconsln:  court  tha 
laws  were  revised.  In  .  the  revision  of  1911 
in  that  states  the  appeal  from  the  order  on 
motion  for  a  new  trial  was  abollahed,  mat- 
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ten  embraeed  In  the  Jni^^ent  roll  enlarged, 
and  the  scope  of  rerlew  on  an  appeal  from 
the  judgment  alone  greatly  extended,  and  In 
many  wayi  the  appellate  procedure  in  that 
JnrlBdlctlon  has  been  simplified. 

Our  condtislon  la  that,  on  an  appeal  from 
the  Judgment  alone,  the  Judgment  roll  as 
constituted  by  the  statute  la  brought  before 
the  court  for  review,  and,  also,  any  nonai>- 
pealable  Intermediate  order  Involving  the 
merits  and  necessarily  affecting  the  Judg- 
ment If  such  order  forms  no  part  of  the 
Judgment  roll.  It  must  be  made  a  part  of  the 
record  In  the  case  by  filing  therein  either  a 
Btatemrat  of  focts  or  a  transcript  of  the 
court  report^'s  notes  as  provided  by  diapter 
T4  of  the  laws  of  Arizona,  1907. 

Paragraph  1443,  B.  8.  Arizona  18U1,  pro- 
vides what  consUtutes  the  Judgment  roll: 
"(1)  In  case  the  complaint  be  "not  answered 
by  any  defendant,  the  summons,  with  the  re- 
turn of  srarlce,  and  the  complaint,  with  a 
memorandum  indorsed  on  the  complaint  that 
the  default  of  the  defendant  in  not  answer- 
ing was  entered,  and  a  copy  of  the  Judg- 
ment. (2)  In  all  other  cases  the  summons, 
pleading  and  a  copy  of  the  Judgment,  and 
any  ordera  relating  to  a  diange  of  the  par- 
ties." 

As  we  have  observed,  what  shall  constitute 
the  record  on  appeal  and  what  method  shall 
be  pursued  to  present  matters  for  review  is 
wholly  within  the  field  of  the  law  making 
power  to  provide.  A  right  denied  by  the 
statute  this  court  cannot  grant  If  the  pol- 
icy of  the  law  may  seem  to  dignify  mere 
formality  as  a  matter  of  substance,  bear  in 
mind  that  we  are  not  the  fiamers  of-  the 
law;  but  It  remains  the  plain  duty  of  this 
court  to  administer  with  fidelity  the  law  as 
It  Is  written. 

In  the  revision  of  the  Code  now  in  prog- 
ress, it  would  be  well  for  the  Legislature  to 
consider  a  phrasing  of  the  appellate  proce- 
dure to  the  end  that  suitors  may  not  be  em- 
barrassed In  presenting  their  causes  to  this 
court  upon  considerations  which  may  appear 
somewhat  trlflit^.  But  whatever  of  techni- 
cality there  may  appear  to  be  under  such 
circumstances  la  in  the  law,  and  not  In  Ita 
administration. 

[4]  We  have  considered  the  assignment  on 
the  ruling  of  the  court  denying  the  defend- 
ant's motion  to  dismiss  the  case  and  find  no 
reversible  error.  An  application  for  security 
for  costs,  being  dilatory,  la  UtokBH  vpon  with 
disfavor  by  the  courts. 

[I]  It  is  a  personal  privilege  which  may 
be  waived,  and,  unless  the  defendant  insists 
upon  the  security  promptly  and  adheres  to  it 
persistently,  he  will  be  held  to  have  lost  It 
Muldoon  V.  Flaoe,  2  Ariz.  4,  6  Pac.  470;  « 
Enc.  Plead.  &  Practice,  666 ;  Sdntti  v.  Union 
Pac.  Coal  Co.,  SO  Utah,  462,  8S  Pac.  1011,  8 
Ann.  Cas.  042;  St  L..  Alton  &  T.  R,  Co.  r. 
Sonth,  4S  UL  176,  92  Am.  Dec.  103. 


Und«r  the  view  we  take  of  It,  On  nflkliii- 

cy  of  the  showing  for  and  agalnat  the  giv- 
ing of  the  secnrtty  may  not  be  determined. 
On  the  proper  showing  the  defeddant  may 
require  the  security  at  any  time  before  trlaL 
Paragraph  1S91,  R.  8.  Ariz.  190L  de  mo- 
tion for  the  security  was  not  made  nntil  one 
trial  of  the  cause  was  had.  This  we  think 
was  too  late.  We  have  not  In  mind  the  mean- 
ing of  the  word  "trial"  as  used  in  the  stat- 
ute with  reference  to  the  giving  of  security 
for  costs,  as  it  la  not  necessary  to  Interpret 
Its  meaning  on  this  appeal;  that  is  to  say, 
whether  the  motion  to  be  in  time  must  be 
made  before  the  trial  of  an  Issue  of  law  or 
before  the  trial  of  an  issue  of  fact  But  the 
general  definition  Is:  "A  trial  is  the  Judicial 
examination  of  the  Issuea  between  the  par- 
ties, whether  they  be  Issues  of  law  or  of 
fact"  88  Oyc.  1267. 

In  view  of  such  an  application  being  con- 
sidered a  personal  privilege,  and  being  look- 
ed upon  with  disfavor  as  dilatory,  It  behoovea 
the  defradant  who  requires  the  security  to 
bring  his  application  <dearly  within  the  terms 
of  the  statute.  The  appeUant  has  Dot  dtne 
BO  in  this  case. 

The  appeal  being  from  the  Judgment  alone, 
and  no  error  assigned  being  apparent  ii)  the 
Judgment  roll  or  In  the  intermediate  order 
presented  fOr  review,  the  Jadgmmt  of  the 
lown  conrt  la  affirmed. 

CUNNlMOHAM  and  BOSS,  JX„  concnr. 


  (U  Ana.  «D 

OCHOA  T.  TBBBITOBT. 
(Supreme  Court  of  Arirania.  Uardi  12, 191S.) 

Cbimznai.  Liw   (I  Utf9*)— Bxvixw— Con- 
FUOTIMO  BviDBim— VEanioT. 

Where  the  evidence  is  conflletiDg,  «m 
though  the  Supreme  Court  entertalaa  a  doubt 
of  defendaaf  ■  guilt,  tiie  verdict  of  the  Jury  iriO 
not  be  disturbed. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Gent  Dig.  H  8074-3083;  Dec  Dig.  | 
1169.»] 

Appeal  from  District  Court,  Maricopa 
County,  before  Justice  Kent 

Splfanio  Odioa  was  convicted  ot  ram 
and  he  appeals.  Afflimed. 

Alexander  ft  Chrlstr.  ot  PlHUklx,  tot  ap- 
pellant O.  P.  Bullanl,  Atty.  Qeo,  for  the 
Territory. 

ROSS,  J.  The  appellant  aiq^eals  from  a 
Jndgm^t  of  conviction  of  the  crime  of  a 
statutory  rape.  The  reporter's  transcript 
of  the  testimony  was  filed  in  this  conrt  oa 
February  27,  lOll.  and  the  record  on  ap- 
peal was  filed  on  March  17,  1911. 

Nothing  has  been  done  by  the  appelant 
towards  calling  the  attention  of  the  court 
to  any  errors  In  his  trlaL    We  have  ex- 
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amlnad  fh»  testimonj  and  the  record,  and 
an  unable  to  dlacover  that  the  rlgbts  of 
aiv^lant  wen  In  an/  way  prejudiced. 
WbUe  tlwn  la  a  aharp  conflict  In  ttie  eri- 
dence,  the  matter  was  paaaed  upon  by  a 
Inr,  and,  eren  thonsb  we  nuij  entolain 
a  donbt  of  tbe  defbndant'a  guilt  from  read- 
ing the  cold  record,  we  are  precluded  from 
reraralng  the  judgment  of  Om  trial  coort 
on  that  gronnd.  The  joir  aaw  flie  wltnowee, 
and  beard  thtiu  teatUy  and  their  (qiportnnl- 
tlee  of  anivliig  at  a  just  Tordlct  wwe  better 
than  onn. 

The  Judgment  of  ttie  lower  oomt  la  af- 
flimed. 


FRANKLIN,  O.  3^ 
3n  eonenr. 


and  OCNNINOHAM, 


(U  Arts.  49) 

8TATB  ez  r^  QILMOBB,  Coontr  Atty^  T. 

moH. 

(Sopreau  Court  of  Arintna.  Ifarch  12,  1913.) 

1.  JoencKB  or  thi  Fkace  (i  8*)— GoNsnrn- 
■TOHji,  pBOTiaioiia— TxBU  or  Omoa. 

Under  Const  art.  6.  I  1.  making  justices 
of  the  peace  Judicial  officera,  and  article  7,  I 
11,  fixing  their  term  at  two  Tears,  such  term 
cannot  be  changed  by  the  Legislature. 

[Bd.  Note/— For  other  cases,  see  Joadcea  of 
the  Peace,  Gent  Dig.  H  U-14,  M;  Dec  Dig. 

i  8w»] 

2.  Omoraa  (|  2*>— SrAToron  PmoTiaiona— 
ArpoiKTHxnT  and  Taivcax. 

An  office  created  by  statute  is  wholly  with- 
in the  control  of  the  Legislature,  and  the  term, 
method  of  appointment,  and  compensation  may 
tie  altered  at  pleasure,  and  the  compensation 
may  be  taken  away  without  abcdlaUng  the  of- 
fice. 

rod.  Note^For  other  casea,  aee  Officers, 
CttLDig.  18;  Dee.  Dig.  {  2^^ 

9.  JcarzcEa  or  tbb  Fnaon  (|  2*)— GonanTn- 

TIOHAI.  AICD  STATXTTOET  FBOVXBXOITB— NVIC- 
BKB. 

Under  Conat  art  0,  19,  proTlOiw  that 
Oie  number  of  jnsticea  of  the  peace  to  be  elect- 
ed in  precincts  shall  be  provided  by  law.  Laws 
1912,  c.  42.  i  1,  approTed  May  16,  1912, 
amending  Cir.  Code  1901,  par.  948,  and  para- 
graph 1061,  so  as  to  direct  the  board  of  super- 
Tisors  of  tbe  several  counties  to  redlstrict  uelr 
counties  into  predncts,  and  to  provide  one 
justice  of  the  peace  for  each  precinct,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  2-4;  Dec.  Dig.  t  2.*} 

4.  Omctaa  ({  54*)— Boij)xno  Ovir— Oama- 
AL  ELEonoiTs  —  PBEoiifoT  OrnoKBa — CoN- 
arrrcuTioKAL  Provibionb. 

The  Constitution  haying  made  no  provision 
for  tbe  election  of  precinct  officers  until  the 
first  general  state  election,  November,  191^ 
under  Const  art  22,  |  0,  providing  that  all 
•  *  *  prednct  crfieen  ahall  hold  office  nntU 
Oelr  successors  qualify,  justices  of  the  peace 
In  office  at  the  admiision  of  the  state  into  the 
Union  hold  their  offices  tin  the  qualification  of 
Odr  •ueeesaora  dected  at  the  general  elec- 
tion in  November,  1914,  in  aplte  of  Lawe  1912, 
c  42,  legislating  them  out  ef  office  on  Jasoary 
1,  1913. 

[ESd.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  H  74,  79;  Dec.  Dig.  S 


5.  ConimoXTOHAL  Iiav  (f  24*)— Ooimmr- 
xiOHAL  PaoviKtoHa— OrcBATioiv  Aa  TO  Lawa 

FSBTIOUBI.T  IH  FOECI. 

All  territorial  laws  not  repugnant  to  the 
Conatituttott  are  e:ivreaaly  hei^  In  force  nntil 
altered  w  repealed. 

[EA.  Nota^For  other  caaea,  see  Oonatttn- 
tionaT  Law.  Cent  Dig.  ||  21-a>;  Dea  Dig.  S 

6.  Statutes  (|  101*)— Genebal  and  SpkozaXi 

LAWa~JU8TICB8  or  THS  PKAOK. 

Const  art  6tS  1«  makes  a  justice  of  the 
peace  a  judicial  officer,  and  artlde  7,  i  11,  fixes 
two  years  as  bis  term  of  office.  Article  22,  | 

6.  provides  ttiat  all  precinct  officers  at  tbe  time 
of  admission  into  the  Union  shall  hold  their 
respective  offices  until  their  successors  have 
qualified;  and  article  6,  1  9,  provides  that  the 
number  of  justices  to  be  elected  in  tiie  pra- 
dncta  abaH  oe  provided  by  law.  Tbt  territori- 
al UwB  (av.  Code  1901)  In  force  in  the  ab- 
sence of  constitutional  or  statutory  provision 
as  to  the  method  of  choosing  the  successors  of 
precinct  officers  provide  l^-  paragraph  978, 
sol>d.  2,  that  county  anpervlaors  may  divide 
conntlea  Into  such  ptedncts  as  may  be  requir- 
ed by  law,  and  change  and  create  others  as 
required,  siid  by  subdivision  17,  that  they  may 
fill  by  appointment  all  vacancies  in  precinct 
offices.  Laws  1912,  c.  42,  |  1,  approved  Mu 
16,  1912,  amending  Civ.  Code  1801,  par.  948. 
directed  supervison  to  redistrict  their  coun- 
ties into  precincts,  abolished  all  existing  jus- 
tice precincts,  and  terminated  the  offices  of  all 
existina  Justices  of  tbe  peace.  Held  that  as 
Laws  1912,  a  42,  i  1,  was  not  a  general  law 
delegating  power  to  the  boards  of  supervisors, 
it  was  unconstitutional. 

[Bid.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  |  118;  Dec  Dig.  f  101.*] 

7.  JuBTiCKs  or  THa  Peaoi  (I  2*)— Appoiht- 
MBNT— Power  or  Board  or  Sitfebti80B8. 

Boards  of  supervisors,  as  the  chief  legis- 
lative body  of  tbeir  respective  counties,  may. 
under  the  express  provident  of  Civ.  Code 
1901,  par.  973,  subd.  2,  and  In  the  exerdse  of 
a  proper  discretion,  change  the  precincts  of 
their  counties  or  create  outers  as  convenience 
requires,  such  changes  to  be  made  so  as  not 
to  remove  present  Incumbents,  and  In  contem- 
plation of  an  deetlott  whoi  aDceeeaoTa  will  be 
chosen. 

[Sd.  Note.— For  other  cases,  see  Justices  of 
the  Pfeace,  Cent  Dig.  H  2-4;  Dec.  Dig.  S  2>*] 

8.  Statuteb  (i  04*)— Pabiui.  IznTAZJom— 

BrFECT. 

The  unooDstitutiottallty  of  Laws  1012,  c 
42,  I  1,  approved  May  16,  1912,  amending  CIt. 
Code  1901,  par.  9i8,  so  as  to  direct  county  eu- 
pervisors  to  redlstrict  their  counties  into  pre- 
.  dnets,  does  not  render  unconstitutional  section 
2,  amending  Civ.  Code  1901,  par.  1051,  provid- 
ing one  justice  of  the  peace  for  each  prednct 
since  they  are  not  dependent  upon  each  other 
for  validity,  but  treat  of  dlstfaict  and  separable 
subjects. 

[Ed.  Note.— For  other  caaea,  aee  Statntaa, 
Cent  Dig.  H  S8-66,  IM;  Dee.  Dig.  |  64.*] 

Appeal  from  Superior  Oont,  Ooiddae  Goon- 
ty;  Fred  Satter,  Judge. 

Quo  warranto  by  the  State  of  Arlama,  oa 
the  relation  <tf  W.  O.  QOmorek  Oonnty  At- 
torn^, againat  M.  OL  High.  Jodgment  for 
relator,  and.  deCndant  anwala.  Bereraed. 

J.  W.  Boss  and  W.  B.  Gleary,  botb  of  Bls- 
bee,  for  appdlant  W.  Q.  Gllmore,  Co.  Atty., 
of  Tombstone,  and  Alexander  Marry,  Deputy 
Co.  Atty.,  of  Blsbee,  fbr  appellee.  Alexander 
&  Christy,  of  Fboenlx,  amid  curlee. 
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BOSS,  J.  This.  l8  an  acQon  in  the  na- 
taie  of  a  writ  of  qno  warranto  Institnt- 
ed.  on  the  relation  of  W.  O.  OUmor^  coun- 
ty attorney  for  Cochise  coant7>  agalhat  ap- 
pellant, M.  G.  High.  It  is  aUeged  that 
High  was  elected,  at  the  resalar  Novemher, 
1908,  election,  justice  of  the  peace  of  pre- 
cinct No.  2  of  Cochise  county  for  the  term  of 
two  years  from  January  1,  1909;  that  he 
quallflecL  as  such  Justice  of  the  peace,  and 
performed  the  duties  thereof  until  January 
1,  1913;  that  on  September  3,  1012,  the 
board  of  supervisors  -of  Cochise  county  re- 
districted  said  county  Into  Justice  iweclncts 
to  take  effect  and  be  in  force  on  the  1st  day 
of  jafiuary,  1913;  that  In  the  redOstrlctliuc 
of  said  county  prednct  No.  2  was  created 
with  boundaries  very  mnch  extended  and  en- 
larged over  wbqt  vaa  formerly  known  as 
"Precinct  No.  ; ,  that  precinct  No.  2,  as  It 
existed  at  the  time  of  appellant's  election, 
irB.8  abolished  by  chapter  42,  Laws  Ist  L^ls- 
lature  of  Arizona,  on  August  iJS,  1912,  to  take 
effect  on  the  lat  day  of  January,  1013,  and 
that  the  term  of  office  of  ai^llant  expired 
by  law  on  the  same  date:  that  on  January 
3,  1918,  Walter  Thomas  was  appofaited  by 
the  said  board  of  saperrlsors  to  fill  the  ts- 
caney  in  the  office  ot  Justice  of  the  peace  in 
and  for  said  pretlnct  No.  2  so  created  by 
said,  board,  on  September  3, 1912 ;  that  Thom- 
as duly  qualified  and  madi6  demand  of  appel- 
lant for  the  possession  of  said  office,  which 
was  refused;  that  appellant  continues  to 
usurp,  hold,  aud  exercise'  the  said  office  to 
the  exclusion  of  said -Thomas. 

The  appellant  interposed  a  general  de- 
murrer to  Hie  complaint  He  also  challenges 
the  constitutionality  of  diapter  42,  supra,  and 
the  action  of  the  board  of  snpavlsors  In  its 
proceedings  thereunder. 

[1,2]  By  our  Constitution  (artide  6,  |  1) 
the  judicial  power  of  the  state  is  vested  In 
a  Supreme  Court,  superior  courts.  Justices 
of  the  peace  and  such  courts  Inferior  to  the 
superior  courts  as  may  be  provided  by  law. 

The  office  of  the  Justice  of  the  peace  Is 
one  of  great  antiquity,  and  because  of  its 
re^ly  accessibility  to  all  of  the  people  and 
its  expedltlciuB  dispatch  of  business  and  the 
Informality  of  Its  proceedings  many  of  the 
states  of  the  Union  have  mode  it  a  consti- 
tutional office.  It  Is  made  so  by  our  Consti- 
tution. 

liie  law  Is  well  settled  that  when  the 
term,  qnajifioations,  salary^  or  method  of 
election  of  a  Judicial  officer  Is  prescribed  by 
the  OoDstltutlon  the  Legislature  is  incompe- 
tent tor  change,  modify,  or  In  any  manner  in- 
twfere  with  sudi  requirements  in  the  organ- 
ic law,  except  as  that  instrument  may  al- 
low. Cpoley,  Const.  Lim.  388,  and  note.  The 
same  author  lays  down  another  equally  well- 
settled  rule  that:  "Where  an  office  Is  created 
by  statute,  i^  Is  wholly  within  the  control 
of  the  Ijegtelatdre.  The  term,  the  mode  of 
appolntm^t,  and  the  compensation  may  be 
altered.  at<..pleaBUTfi^ .  and- the  latte?  may  be 


even  taken  away  without  ahoUsbing  Oe  of- 
fice.- Id. 

Section  U,  art  7,  of  the  Ckmstltntlon, 
provides  for  bleimlal  dectlons  of  state,  coun- 
ty, and  precUict  officers.  This  section,  when 
construed  in  connection  with  the  oOier  pro- 
visions of  that  instrument,  we  tiiink  definite- 
ly fixes  the  term  of  office  of  Justice  of  the 
peace  to  two  years.  This  term  of  oBlce  is 
constitutional,  and  cannot  be  changed  by  the 
L^Islature. 

[3]  Section  8,  art  ^  of  the  OonstltntLon, 
provides  ttuit  "ihe  number  of  Justices  of 
the  peace  to  be  Elected  in  Incorporated  dt- 
leo,  towns  and  precincts  •  •  •  shall  be 
provided  hy  law."  It  waa  tn  pnrsnaace 
of  this  power  coilf erred  on  the  Legielatare 
to  provide  by 'law  the  number  of  Justices  of 
the  peace  that  chapter  42,  as  an  amendment 
of  paragraph  948  of  diapter  1  and  paragraph 
1051  of  chapter  3,  tit  14,  B.  S.  Arizona  1901, 
waa  «iacted.  The  amended  sections  read  as 
follows: 

"948.  (Sec.  21.)  On  the  first  Monday  In 
September,  1912,  the  hoard  of  supervisors  of 
the  several  counties  of  the  state  shall  re- 
district  their  eonntlea  Into  Justice  precincts; 
such  re-districting  of  counties  shall  take  ef- 
fect and  be  in  force  on  the 'first  day  ot  Jan- 
nary,  l913t  and  all  Justice  precincts,  now  in 
existeaic^  ate  hereby  dedared  abolished  on 
and  after  Uie  first  day  of  Januairy,  191^: 
and  the  terms  of  Justices  of  tfie  peace  and 
constables  now  in  office  are  hereby  teralnat- 
ed  on  the  first  day  of  Jannary,  1918." 

"1051.  (Sec.  124.)  The  officers  of  Justtoeir 
predncts  are  one  .Justice  ct  the  peace  and 
one  constable." 

By  this  act  the  Legislature  has  nndertakea 
to  prescribe  the  number  of  Justices  of  the 
peace  "to  be  elected  in  Incorporated  cities, 
towns  and  predncts"  (1)  1^  dhvctlng  the 
boards  of  supervisors  of  the  several  countieB 
to  redistrict  their  counties  Into  prednds, 
and  ^  by  providing  one  Justice  of  the  peace 
for  eadi  prednct  The  Legislature  In  dolog 
this  acted  within  the  powers  granted  It  by 
the  (Constitution.  But  the  act  goes  further 
and  abolishes  all  Justice  precincts  and  termi- 
nates the  terms  of  ofilce  of  all  Justices  and 
constables  In  the  state.  All  these  otBaen  had 
beai  chosen  under  the  laws  of  the  territory 
of  Arizona,  and  in  the  traiwition  firom  tbe 
territorial  government  to  the  state  govern- 
meut  no  provision  fbr  the  election  of  prednct 
officers  was  contained  in  the  Bnabllng  Ad 
and  ordinance  No.  2;  and  hence  none  were 
elected  in  December,  lOli,*  at  the  time  state 
and  county  officers  were  chosen.  < 

[4]  In  State  r.  Osborne,  125  Pac.  888,  891, 
It  was  held  that  the  Constitution  made  no 
provision  for  'the  electimi  of  prednct  officers 
until  the  first  general  state  elecUon  ;  and 
that  they  would  hold  office  until  their  sne^ 
cessors  are  elected  at  that  time  and  qualify. 

The  framers  of  the  Constitution,  .  In  'orde» 
that  the  change  of  government  jrigbt  j)e  ef- 
fected without  a  BUspiaudon  «f  any -of  its 
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foDcUoiis,  itrOTldM,  In  aectiOA  6,  art.  22,  Out 
"all  territorial,  district,  coonly  and  precinct 
oflloera  who  may  be  in  office  at  tbe  time  of 
tbe  admission  of  tlie  state  Into  tbe  Union 
Bball  bold  their  respective  oBiew  until  their 
succeesors  shall  have  qualified." 

[i,  •]  As  above  stated,  all  state  and  coun- 
ty oflBcers  were  elected  In  December,  1911, 
but  not  so  as  to  precinct  officers ;  tbey,  haT- 
ing  their  offices  by  vlrtne  of  section  6,  art 
22,  supra,  will  hold  until  their  "Buccessors" 
quall^.  The  question  is,  How  may  these 
*vnccessors"  be  chosoi?  Chapter  42  does 
not  attempt  to  provide  the  method  of  fllllng 
tbe  newly  created  precinctSL  We  must  there- 
fore  look  to  the  territorial  laws,  for  all 
of  such  laws,  where  not  r^ugnant  to  the 
Constitution,  are  k^t  in  force  until  altered 
or  repeflled,  and  to  the  Constitution  itself. 

Under  the  territorial  laW8.(R.  S.  1001,  par. 
973,  subd.  ^  boards  of  snperrlsors  had  power 
"to  divide  the  counties  Into  such  districts 
or  precincts  as  may  be  required  by  law, 
dmnge  the  same  and  create  others  as  con- 
renlence  requtares."  Subdivision  17:  "To 
fill  by  appfdntment  all  vacancies  that  ma; 
occur  in  county  or  precinct .  offices,  exc^t 
that  ,  of  probate  Judge  and  supervisors." 

Under  statutes  very  much  the  same  as 
our^  the  courts  of  California  have  decided 
that  boards  of  supervisors  may  alter,  change, 
and  erect  new  predncts,  when  "tbe  growth 
of  population  of  different  parts  of  the  state 
and  the  constant  changes  therein  make  neces- 
sary frequent  ciianges  in  the  size  of  town- 
ships," and  in  doing  so  may  abolish  town- 
shlpfl  altogether.  But  the  laws  of  California, 
Uke  the  laws  of  the  territory  of  Arizona,  em- 
powering the  boards  of  supervisors  to  do 
these  things  were  general  laws,  and  left  the 
duty  of  altering  or  erecting  townships  in  the 
discr^on  of  the  boards  of  supervisors  or 
local  legislative  body,  as  the  necessities  of 
the  case  arose.  Tbe  light  of  the  Legislature 
to  i»ovlde  for  such  changes,  the  Galltomia 
courts  say.  Is  unlimited,  except  that  it  must 
be  done  through  "the  medium  of  general  law, 
the  practioil  result  of  which  Is  that  it  cnn- 
not  make  these  changes  directly,  but  must 
do  so  by  gfflieral  laws  delating  the  power 
to  the  boards  of  supervisors  or  local  l^is- 
lative  bodies  of  the  respective  counties." 
Pronlx  V.  Graves.  143  Cat  243,  76  Fac.  1025. 
.  Chapter  42  requires  tbe  boards  of  super- 
visors to  redlstrict  their  respective  counties 
on  tlie  first  Monday  bf  September,  1912.  It 
may  not  be  done  at  any  other  Ume.  The 
boards  of  supervisors  can  exerd&e  no  discre- 
tion as  to  the  necessity  for  redlstrictlng  their 
counties;  and,  unless  authorized  to  do  so  by 
other  provisions  of  tbe  law,  they  will'  be 
powerless  to  readjust  the  pradncts  of  their 
coontlei  to  meet  demands  of  Increased  or 
changed  populations.  , 

Nor  had  the  boards  of  supervisors  the  pow- 
er or  right  to  reCaln  intact  any  precinct, 
however  well  suited  to  the  conditions  of  pop- 
ulation and  buslnesft  of  their  county.  Re- 


gardless all  existent  coi^tlons  of  con- 
venience and  necessity,  tbe  Leglslatare,  in 
chapter  42,  blotted  out  of  ^Istenee  every 
precinct  In  the  stat&  It  did  not  "iwovlde 
for  doing  so  throu^  the  medium  of  general 
laws,"  but  did  it  directly.  This,  as  we  un- 
derstand tbe  California  dedslons,  it  could 
not  do.  It  not  only  abolishes  all  the  pre- 
cincts in  the  state,  but  cancels  tbe  commis- 
sion of  every  prednct  officer  of  tbe  state. 
These  officers  were  chosen  by  the  electorate, 
and  the  manner  of  their  r^oval  from  office 
Is  provided  by  gmeral  law;  but  <diapter 
42  Ignores  the  usual  and  regiilar  procedure 
and  attempts  by  this  act  to  perform  funcr 
tions  that  mroperly  belonged  to  the  local 
legislative  body. 

[7]  Our  conclusion  is  that  seection  948  of 
diapter  42  is  violative  of  the  Constitution, 
and  therefore  null  and  void.  Nevertheless, 
boards  of  supervisors,  as  the  chief  l^islative 
body  of  tiielr  respective  counties,  under  par- 
agraph 978,  subd.  ^  B.  S.  1901,  may,  in  tbe 
exercise  of  a  ^xoper  discretion,  change  pre- 
cincts of  their  counties  or  create  others,  as 
convenience  requires.  Section  948  of  chapter 
42,  in  so  far  as  it  attempte  to  confer  this 
power,  adds  nothing  to  the  law  as  it  already 
existed.  Tbe  changes  In  predncts  should  be 
made,  however,  so  as  not  to  effect  the  re- 
moval of  the  present  Incumbents,  but  In  con- 
templation of  an  election  when  successors 
may  be  elected. 

Paragraph  1051,  c.  42,  Is  not  violative  of 
our  Constitution;  but  It  cannot  have  Im- 
mediate force  aud  efTect,  for  the  reason  that 
section  9,  art.  6,  grants  power  to  the  Legisla- 
ture to  prescribe  by  law  "the  number  of  Jus- 
tices of  the  peace  to  be  elected"  and  not  ap- 
pointed. As  we  have  already  shown.  Justices 
of  the  peace  cannot  be  elected  until  the  gen- 
en^  state  election.  It  follows  that  those 
predncts  with  two  Justices  of  the  peace  will 
retain  sudi  officers  until  an  election  is  had, 
at  which  time  only  one  Justice  of  the  peace 
will  be  elected  for  each  inednct 

[I]  Paragraphs  94S  and  lOSl  of  chapter  42  . 
are  not  dependent  upon  each  other  tor  va- 
lidity. Th^  treat  of  snbjecte  distinct  and 
separable.  The  unconstitotlonality  of  the  one 
does  not  affect  the  other  in  any  substantial 
degree.  Cooley  on  Const  Um.,  at  page  247, 
says:  "If,  when  the  unconstitutional  portion 
is  stricken  out,  that  which  remains  is  com- 
pleto  in  itself,  and  capable  of  being  executed 
In  accordance  with  the  apparent  legislative 
intent,  wholly  ind^tendent  of  that  ^hich  was 
rejected,  it  mtist  be  sustained."  Price  v. 
Anderson,  66  Hiss.  410,  420;  4  Sduth.  90. 

By  the  mere  efflux  of  time  all  obstedea  to 
the  complete  operation  of  paragraph  1061 
will  be  removed,  and  until  then  ite  terms 
are  suspended:  Price  v.  Anderson,  supra. 

We  feel  that  we  ought  to  suggest  that  tbe 
scheme  adopted  in  chapter  42  contemplates 
the  obliteration  of  all  prednct  and  township 
organisations  heretofore  existing  in  the  ter- 
ritory and  state  and  their  complete  reo^ 


Digitized  by  Google 


«14 


130  PAOIFIO 


RKPOBTEB 


ganlBBtton.  An  imdncts  axe  aboUahed,  and 
new  ones  are  to  be  formed.  This  act  makes 
no  provision  for  tbe  preservation  of  the 
flies  and  records  and  property  of  tte  old 
predncts.  Nor  la  there  any  general  law  cot- 
wlnS  tbe  case.  It  Is  true  the  ^neral  law 
provides  that  ontgolnc  officers  shall  torn  over 
the  records  and  files  of  their  offices  to  their 
"successors,"  and  provides  that  the  "snccess- 
01"  shall  take  Jurisdiction  of  and  dispose 
of  nnflnlshed  bucdness  of  bis  predecessor. 
But  these  new  precincts  and  the  officers  there* 
of  do  not  succeed  any  old  precinct  and  Its 
officers,  and  therefore  are  not  entitled  to  the 
records  and  flies  of  the  abolished  crfBcea.  nor 
to  take  Jurisdiction  of  unflnldied  bnatnessL 

Another  infirmity  is  chapter  42,  not,  how- 
ever, affecting  its  omstitntlonaU^,  but  ex- 
po^ng  Its  impracticability,  la  ttiis :  Some  of 
tlie  boards  of  supervtsors  did  not  redistrlct 
thdr  counties  on  the  first  Monday  of  Septem- 
ber, 1912,  and  did  not  take  uiy  steva  wha^ 
em  to  comply  with  the  terms  of  <duipter  42. 
Xf;  therefore,  paragraph  948  la  eCfectlTe,  such 
counties  are  without  predncts,  and  without 
precinct  officers  to  perform  governmental  du- 
ties and  functions  Indispensable  to  the  pro- 
tection of  society.  Besides,  every  official  act 
of  such  offlcerr  since  the  1st  day  of  January. 
1913,  has  been  xriOiout  legal  eCTect  or  force. 

The  Judgment  of  the  trial  court  la  revera- 
ed,  and  the  case  la  remanded,  with  directions 
to  sustain  demurrer  to  complaint 

FBANKLIN,  a  concurs. 

CUNNINGHAM.  J.  (concurring  specially}.  I 
concur  in  reversing  the  Judgment  in  this  cause. 
My  reasons  therefor  I  wish  to  state  briefly. 

Section  1  of  chapter  42  of  the  regular  First 
Session  of  the  First  State  Legislature,  ap* 
Iffoved  May  16,  1912.  la  attadted  as  in  vio- 
lation of  the  Constitution.  Said  section  1  has 
for  Its  purpose  the  amendment  of  paragraph 
948,  Rev.  St  of  Arizona  1901.  and  reads  as 
foUows:  "948.  (Sec  21.)  On  the  first  Mon- 
day in  September,  1912,  the  board  of  saper- 
vlsors  of  the  several  counties  of  the  state 
shall  re-dlstrict  tbelr  counties  Into  Justice 
precincts;  such  re-dlstrictlng  of  the  counties 
shall  take  effect  and  be  In  force  on  the  first 
day  of  January.  1913,  and  all  Justice  pre- 
cincts, now  In  existence,  are  hereby  declared 
abolished  on  and  after  the  first  day  of  Jan- 
uary, 1913;  and  the  terms  of  justices  of  the 
peace  and  constables  now  in  office  are  hereby 
terminated  on  the  first  day  of  January, 
1913." 

Paragra[di  948,  which  the  above  purports 
to  amend,  reads  as  followB:  "948.  (Sec  21.) 
It  shall  be  the  duty  of  tbe  boards  of  su- 
pervisors, when  not  already  done,  to  divide 
their  counties  Into  Justice  predncts,  and 
name  the  same." 

Section  1  of  chapter  42  recognizes  that  the 
counties  are  divided  into  precincts,  and  com- 
mands the  boards  of  supervisors  to  redis- 
trlct their  oooutlea.  This  must  be  done  by 


the  boards  on  tiie  first  Ifonday  In  ScptaaAei; 
1912,  and  the  coder  so  re^sMcttng  shall 
take  efFeet  <m  January  1, 1018.  'Niat  fax  Ot» 
hingnage  of  the  atatnte  la  dear,  and  the 
duty  to  be  perfOimed  la  unamUgoooa.  The 
dates  upon  whldi  t3bB  wder  of  refflstrictlns 
shall  be  made,  and  the  date  upon  whidi  the 
new  districts  shall  become  etteietln,  are  fixed 
and  definite^  Nelthw  the  order  can  be  mad* 
nor  become  operative  uixm  any  other  da  tea. 
AU  other  dates  not  mentikmed  are  exdudr* 
ed.  SQGyc  1122. 

The  section  spedfieally  abollsheo  an  Jna- 
tlees*  precincts  in  existence  at  the  date  of 
the  act  to  take  tSect  <m  the  1st  day  (tf  Jan- 
uary, 1918;  and  the  terms  of  the  mednet 
officers  In  office  at  the  date  of  the  passage 
of  the  law  are  dedared  abolished,  to  tal» 
effect  on  the  Ist  day  of  January,  1913. 

We  have  held,,  in  Btate  Osborne,  125  Pac 
884,  that  the  prednct  office  were  elected 
to  hold  their  offices  until  thdr  auccessora 
are  dected  and  qualify,  and  ^t  audi  avc- 
cessors  cannot  be  elected  until  the  firat  elee- 
tlon  bdd  under  and  fixed  by  the  Oimstltntlon, 
viz.,  Tuesday  after  Qie  first  Monday  In  No- 
vember, 1914.  whidi  holding  we  reaffirm. 

The  effort  of  the  Legislature,  then.  In  flie 
light  of  the  Osborne  Case,  supra,  to  abdisfa 
the  predncts  and  to  shorten  the  terms  of 
prednct  officers  creates  an  ambiguity  In  sec- 
tion 1.  A  necesdty  therefore  arises  fiw  a 
construction  of  the  section. 

"By  the  construction  of  a  statnto  la  naeant 
the  process  of  ascertaining  its  true  meaning 
and  application.  For  this  purpose  resort 
must  be  had  not  only  to  the  language  and 
arrangement  of  the  statute,  but  also  to  the 
Intention  of  tbe  Legislature,  the  object  to  be 
secured,  and  to  such  extrinsic  matters  as 
tbe  circumstances  attending  its  passage,  the 
sense  In  which  It  was  understood  by  con- 
temporaries, and  Its  relation  to  other  laws." 
36  Cyc  1102. 

It  Is  the  duty  of  the  court  to  endeavor  to 
carry  out  the  Intention  and  policy  of  the  Let 
Islatnre.   Best  v.  Gholsoo,  89  IlL  465. 

The  great  fundamental  rule  In  constmlog 
statutes  Is  to  ascertain  and  give  effect  to 
the  Intention  of  the  Legislature  (36  Cyc 
1106.  and  cases  dted  In  note  29)  and  the  ob- 
ject intended  to  be  accomplished  by  It  88 
Cyc  lUO. 

In  applying  these  rules  to  section  1  of 
chapter  42,  supra,  tbe  clear  Intention  of  the 
Le^lature  In  passing  the  act  was  to  provide 
new  Justice  precincts  In  Septembw  that 
could  be  filled  by  an  election  held  for  audi 
officers  before  the  succeeding  Ist  of  January. 
This  Is  more  evident  In  view  of  the  subse- 
quent enactment  of  same  Legislature,  passed 
at  a  subsequent  session,  calling  and  .provid- 
ing for  an  election  for  state,  county,  and  pre- 
cinct officers  to  be  held  on  the  first  Tuesday 
after  the  first  Monday  of  November,  1912. 
Chapter  24  of  tbe  Special  Session,  approved 
June  14, 1912.  Had  an  election  bean  legal  U 
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bdd  In  NoTember,  1912,  tben  the  precinct 
officers  bolding  of&ce  at  the  date  of  admls- 
BloD,  and  at  the  dat«  cbapter  42  was  enacted, 
conld  hare  no  complaint  that  their  conatitn- 
tlonal  rights  to  bold  office  until  their  saccess- 
ors  should  have  been  elected  and  qualified 
hare  been  violated.  The  process  of  re- 
dlstrlctlng  the  several  counties  would  in  no 
manner  affect  their  rights  nor  territorial 
Jurisdiction.  In  view  of  the  subsequent 
enactment  of  chapter  20,  supra,  It  is  clear 
that  the  construction  placed  upon  section  6 
of  article  22  of  the  Constitution  by  the  Legis- 
lature was  the  correct  construction,  viz.,  that 
the  i»eclnct  officers  in  office  at  the  date  the 
state  was  admitted  Into  the  Union  were  en- 
titled to  hold  their  offices  until  their  success- 
ors were  elected  at  an  election  legally  held 
under  the  Constitution  and  qnallfled  under 
the  laws.  It  is  clear  that  the  L^islature 
had  no  intention,  when  chapter  42,  supra, 
was  enacted,  to  shorten  the  terms  of  such 
officers,  nor  provide  for  the  appointment  of 
their  successors.  It  is  equally  clear  that  the 
L^lslature  had  no  intention  of  redlstricting 
any  county,  so  that  any  precinct  officer  would 
be  removed  thereby  from  his  office  before  his 
term  expired.  The  difficulty  arises  from 
the  fact  that  no  election  could  l^Uy  be  held 
in  Novnaber,  1912 ;  and  to  give  effect  to  chap- 
ter 42,  supra,  would  be  holding  that  the  Leg- 
Idature  had  Intentionally  created  vacancies  in 
the  ikredncts,  to  be  filled  by  appointment, 
whtcli  la  the  reverse  of  the  clear  Intmtlon 
,  of  the  statute.  We  would  be  legislating  Into 
thto  section  of  diapter  42  words  to  this  ef- 
fect: "Jnsticea  of  the  peace  and  constables 
Bball  be  appointed  by  the  hoards  of  supervis- 
ors of  the  several  conntlsB  to  fill  soch  offices 
In  the  several  precincts  created  and  effective 
on  the  first  day  of  January,  1913." 

Section  9. of  article  6  of  tbe  Constltntlon 
commands  tbe  L^lslature  to  provide  the 
number  of  justices  of  the  peace  "to  be  elect- 
e4  In  Incoitioraled  cities  and  towns  and  in 
precincts,  •  •  *"  which  Is  done  by  sec- 
tion 2  of  chapter  42,  snpnu  The  Legislature 
has  DO  vomer  to  provide  the  nnmbor  of  such 
offloars  to  be  anwlnted  for  each  prednct 
If  the  terms  of  precinct  offloers  are  made  to 
commence  on  January  1,  1913.  tbe  'next  elec- 
tion ooidd  not  be  bdd  for  the  election  of 
tbeir  snccessors  until  Novonber,  1914;  thus 
a  full  term  of  two  years  Is  provided  for  to  be 
filled,  not  by  an  dectlon,  but  by  an  appolnt- 
moit  Smh.  procedure  would  (dearly  be  an- 
tagonistic to  the  policy  of  our  laws  and  the 
evidoit  intention  of  the  Legislature. 

However,  section  1  of  chapter  42  Is  silent 
on  the  subject  of  tbe  manner  in  which  the 
precinct  officers  are  to  become  ^titled  to 
qualify  to  fill  tbe  offices  of  the  new  precincts, 
whether  by  election  or  appointment ;  and  as 
the  Constitution  requires  them  to  be  elected 
to  fill  the  precinct  offices,  when  the  Legisla- 
ture has  prescribed  the  number  for  the  pre- 


cincts, we  are  not  authorized  to  presume  the 
Legislature  Intended  to  violate  the  constitu- 
tional provisions  and  provide  such  a  plan 
that  would  require  their  appointment,  and 
not  their  election. 

Section  1  of  chapter  42  cannot  hereafter 
become  effective,  as  we  have  seen,  because 
the  time  limit  placed  upon  it  by  the  Legisla- 
ture has  expired,  and  we  cannot  fix  another 
date  by  construction  for  evident  reasons.  It 
could  not  become  effective  upon  tbe  dates 
fixed,  because  by  so  doing  the  clear  intention 
of  the  Legislature  would  be  thereby  violated, 
and  the  clear  terms  of  the  Constitution,  as 
applied  in  the  Osborne  Case,  supra,  would  be 
nullified. 

The  judgment  should  be  reversed  and  the 
cause  remanded,  with  instructions  to  sus- 
tain tbe  demurrer. 

(23  Colo.  App.  476} 

EMPIRE  RANCH  &  CATTLE  CO.  v. 
GIBSON. 

(Court  of  Appeals  of  Colorado.    Jan.  13, 
1913.) 

1.  jttdouknt  (j  497* )— cozj^tebal  attack 
—Recitals— Pbesckption. 

On  collateral  attack  in  ejectment,  upon 
the  judgment  under  which  the  aherlff't  deed 
under  which  plaintiff  claims  was  issued,  re- 
citals of  tbe  judgment  that  jurisdlctioD  was  ob- 
tained by  service  will  be  taken  as  true,  at  least 
to  tbe  extent  of  constructiTe  service,  in  the 
absence  of  proof  to  the  contrary,  though  the 
manner  of  service  ia  not  stated,  and  QO  service 
is  shown  hy  the  files  of  tbe  case. 

[Ed,  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  li  937,  938;  Dec  Dig.  S  497.^] 

2.  HOBTaAOBS    (i  427*)— FOBBCLOaUBB— Nkc- 
CSBABT  PaBTIES. 

Mortgagors,  who  had  parted  with  all  their 
Interest  in  the  mortgaged  property,  were  not 
necessary  parties  to  the  foreclosure  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1269.  1272-1287;  Dec  Dig.  | 
427.*] 

a  Taxation  ($  701*)— Tax  Deeds— Vaud- 

ITT. 

A  tax  deed,  which  shows  upon  Its  face  a 
sale  of  several  Doncontlgoous  tracts  of  land  in 
mass  for  a  gross  snm,  is  void. 

[Ed.  Note.~-For  other  cases,  sea  Taxation, 
Gent.  Dig.  II  1610-1613;  Dec  Dig.  {  761.*] 

Appeal  from  District  Court,  Tuma  County; 
H.  P.  Burke,  Judge. 

Action  by  Charles  B.  Gibson  against  the 
Empire  Bandi  ft  Oattle  Gonqwny.  From 
Judgm^t  for  idatntiff,  d^udut  appeals. 
Affirmed. 

R.  H.  OUmore,  of  Denver,  tor  aroellant 
John  F.  Ifoll,  of  Denver,  for  appellee. 

KINO,  J.  This  is  an  action  tai  tbe  nature 
of  ejectment,  brou^t  by  tbe  apptflee  Oeto> 
ber  18,  1907,  to  recover  posseaslcni  <^  tbe 
southwest  quarter  of  section  1,  township  6 
north,  range  46  west,  allying  ownership  In 
fee  simple  and  right  to  immediate  possession. 
The  answer  Is  a  general  denial. 
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[1]  FlalntUTa  title  depends  upon  tbe  snffl-. 
dency  of  a  sherifFs  deed,  regnlar  In  form 
and  fair  on  ita  ftoe.  No  obJecQcm  was  made 
to  this  deed  aa  pilma  fa(de  evidence  of  title. 
Defendant  Sought  to  impeach  the  sufficiency 
and  validity  of  this  deed  the  Introduction 
of  the  Judgment  roll  of  the  cause  In  which 
tile'  decree  was  rendered,  anthoriKlng  tlie 
sale  pursuajat  to  which  said  sherifTs  deed 
was  executed.  By  this  roll  It  appeared  that 
the  action  was  brou^t  for  the  foreclosure 
of  a  mortgage  deed  executed  by  Sherman  M. 
Hollenbeck  and  Mia  Hollenbeck.  The  aald 
Hollenbecks  and  three  others  were  made  de- 
fendants. From  the  files  of  the  case,  It  ap- 
peared that  two  summonses  were  issued  and 
returned  not  served,  the  last  of  which  re- 
turns was  made  July  21, 1893.  Three  of  the 
defendants  made  voluntary  appearance;  but 
no  appearance  was  made  for  the  Hollenbecks. 
Decree  of  foreclosure  was  rendered  Novem- 
ber 3,  1893,  and  recited  that  service  of  sum- 
mons had  been  duly  and  regularly  made  up- 
on the  defendants,  and  each  of  tbem,  but 
does  not  state  the  manner  of  service,  wheth- 
er personal  or  by  publication.  Appellant 
contends  that  the  judgment  was  void  for 
want  of  Jurisdiction. 

This  is  a  collateral  attack  upon  the  said 
Judgment  There  Is  an  entire  absence  of 
showing  as  to  service  by  publication  of  sum- 
mons or  foundation  for  such  service,  aside 
from  the  Issuance  and  return  of  the  sum- 
monses non  est  inventus.  It  is  not  shown 
that  personal  service  was  not  made  after 
July  21st,  nor  that  proper  affidavit,  order  for, 
and  publication  of,  summons  were  not  reg- 
ularly and  -duly  made ;  therefore  there  is  no 
afflfmative  proof  to  dispute  the  recitals  of 
the  decree.  For  this  reason  it  will  be  pre- 
sumed. In  favor  of  the  Judgment,  that  what 
ought  to  hare  been  done  was  done,  and  prop- 
erly done.  Van  "Wagenen  v.  CSirpenter,  27 
Colo.  444,  61  Pac.  698;  Union  Ditch  Co.  v. 
Rio  Orande  Canal  Co..  37  Colo.  512,  86  Pac. 
1042 ;  Trowbridge  v.  Allen,  48  Colo.  419,  110 
pac.  193;  Empire  Ranch  &  Cattle  Co.  t.  Col- 
dren,  51  Colo.  115,  117  Pac.  1005. 

[2]  Moreover,  it  does  not  conclusively  ap- 
pear that  the  Hollenbecks  were  necessary 
parties  to  the  foreclosure.  Although  proper 
parties,  they  were  not  necessary  parties,  if 
th^  had  parted  with  all  interests  held  by 
them  in  the  property  covered  by  the  mort- 
gage, by  a  sale  to  their  codefendants.  De 
Cunto  V.  Johnson,  18  Colo.  App.  220^  70  Pac. 
955;  27  Cyc.  1572c  We  do  not  det^d?  that 
a  presumption  obtains  that  personal  service 
was  made  upon  the  defendants,  or  any  of 
ttian,  as  a  decision  of  that  question  is  un- 
necessary. The  Hollenbecks,  against  whom 
personal  Judgment  appears  to  have  been  ren- 
dered, are  not  in  this  court  objecting;  and, 
as  to  appellant,  tlie  personal  Judgment  is  im- 
material,, and  was  not  necessary  to  a  decree 
of  foreclosure  of  the  mortgage  lien. 


[I]  Defmdant  offered,  as  erldence  of  Its 
own  title  to  said  premises,  two  trea8arer*8 
deeds  fbr  the  land  in  eontrover^,  issued  up- 
on a  sale  for  ddinqnent  taxes.  Both  said 
tax  deeds  were  issued  upon  the  same  sale, 
for  the  same  property,  the  aeocmd  as  a  cor- 
rection deed  of  the  first  Both  showed  npmi 
the  face  thereof  a  sale  of  several  qoscod- 
tlguous  tracts  of  land  en  masse  for  a  gross 
Bum,  and  were  therefore  void.  Paee  v.  GU- 
lett,  47  Cola  289,  107  Pac.  290;  Foster  v. 
Clark.  21  Colo.  App.  102, 121  Pac.  130 ;  Emer- 
son T.  Shannon,  28  Colo.  274,  47  Paa  302,  58 
Am.  St  Rep.  232.  Upon  the  authority  of  re- 
peated rulings  of  t3iis  court,  and  of  the  Su- 
preme Court  a  treasurer's  deed  which  shows 
that  several  noncontiguous  tracts  were  sold 
at  the  same  time,  and  does  not  show  that 
they  were  severally  exposed  and  sold,  nor  the 
amount  of  tax  for  which  each  separate  and 
distinct  tract  was  sold,  particularly  the  tract 
in  question,  but  Instead  gives  the  aggregate 
amount  for  which  the  several  tracts  were 
sold,  Is  void  on  its  face  as  showing  a  sale  of 
such  noncontiguous  tracts  en  masse  for  a 
gross  sum.  Whitehead  v.  Callahan,  44  Colo. 
396,  99  Pac.  57;  Kit  Carson  Land  Co.  v.  RoB- 
enberry,  21  Colo.  App.  439,  122  Pac.  72;  Fos- 
ter V.  Clark,  supra.  And  while  these  later 
authorities  are  in  condict  with  Waddlngham 
V,  Dickson,  17  Colo.  223,  29  Pac.  177,  they 
must  be  regarded  as  controlling  in  the  cnt- 
structlon  of  such  tax  deeds. 

The  Judgment  Is  afflmipd. 


(23  Colo.  App.  Ui) 
HARRINGTON  v.  ANDERSON  et  aL 
(Court  of  Appealfl  of  Colorado.    Jbd.  13.  1913. 
On  PeUtioa  for  Rehearing,  March  10,  1913.) 

1.  LnaTATiON  OP  Actions  (5  6*>— EIxteht  of 
Pesiod  or  LuoTATioN— S^mrr  on  Exist- 
ing Dbfbnsbb. 

Judgments  were  rendered  in  1895,  at 
which  time  the  10-year  limitation  act  (Laws 
1891,  p.  240)  was  io  full  force  and  eiFect :  but 
an  amendment  thereto  in  1001  (Laws  1901,  d. 
231 ;  Rev.  St  1903,  i  3609)  fixed  the  life  & 
such  Judgments  at  20  years.  In  1911  the  judg- 
ment  creditor  caused  executions  to  be  isBoea 
thereon.  Held,  in  an  action  to  restrain  the 
collection  of  such  judgments,  that  the  amenda- 
tory act,  having  been  passed  less  than  10  years 
after  the  entry  of  the  judgment  and  before  tibe 
period  of  the  statute  had  attached,  became  at 
once  applicable  to  such  judgments;  and  tiiat 
executions  might  issue  thereon. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  tf  16-31;  Dec.  Dig.  i 
6.*3 

2.  LnnTATioH  or  Actiohs  (|  5*>— Oovsmra- 

TioN  OF  Limitation  Laws. 

The  statute  of  limitation  is  not  such  a 
meritorious  defense  that  either  the  law  or  the 
facts  should  be  constrained  in  aid  of  iL 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §§  13-15;  Dec.  Dig.  f  5.*] 

3.  Limitation  of  Actions  {%  1*) — Effect  or 
Bab  nr  Limitations— Bab  of  Remeot. 

Statutes  of  limitation  are  designed  to  af- 
feet  the  remedy,  and  not  the  right  or  contract 
[Ed.  Note.— For  other  cases,  see  limitation  of 
ActionB,  Cent  Dig.  H  1-8;  Dec.  Dig.  |  1.*] 
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On  Petition  for  Hehearing. 
4.  APPUI.  AND  Ebbok  (|  178*)— *Uvibw— 
TnsoBT  or  Cask. 

Where  plaintiff,  in  his  action  to  restrain 
the  collection  of  certain  judgments,  based  his 
right  to  reUef  upon  the  statute  of  limitatiou, 
appTOvea  April  18,  1891  (Laws  1891,  p.  246), 
as  amended  in  1901  (taws  1901,  p.  231;  Rev. 
St.  1908,  i  8609),  he  cannot,  for  the  first  time 
on  appeal,  raise  the  question  that  the  judgments 
were  entered  before  a  Justice  of  the  peace,  and 
for  tbat  r«uon  were  not  goTerned  bj  such 
statutes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1079-1089,  1091-1093, 
1095-1098,  U01-lia>;  Dec  Dig.  S  173.*] 

Error  to  District  Conrti  lArimer  Cotmty; 
Neil  Oraliam,  Judge. 

-  Action  by  Fred  H.  Harrioffton  against  Pe- 
ter Anderam  and  otliHS.  Judgment  tor  de- 
fendants, and  plaintiff  brings  error.  Affirmed. 

M.  n.  Af  lesworth.  of  Ft  Collins,  and  John 
R.  Smith,  of  Denver,  for  plaintiff  in  error. 
L.  D.  Thomason,  of  Ft  Collins,  tor  d^end- 
ants  In  error. 

CUNNINGHAM,  J.  On  March  24,  1911, 
Harrington,  the  plaintiff  In  error,  filed  his 
action  In  the  district  court  to  restrain  the 
defendants  In  error  from  collecting  certain 
Judgments  which  the  latter  had  obtained 
against  him,  {laslng  his  action  for  relief  &9 
against  said  Judgments  upon  tlie  statute  of 
limitation,  approved  April  18,  1891,  which 
statute  was  set  up  by  plaintiff  in  his  com- 
plaint The  defendants  each  filed  general 
demurrers  to  the  plaintiff's  complaint  The 
trial  court  upon  hearing  duly  had,  sustained 
the  demurrers  of  the  defendants.  iPlalntiff 
Meeting  to  stand  upon  bis  complaint  and  de* 
dining  to  plead  further,  judgment  of  dis- 
missal was  entered  against  him. 

[1  ]  It  Is  only  necessary-  for  us  to  determine 
on  this  appeal  wltether  the  statute  of  limi- 
tations of  1891,  pertaining  to  Judgments,  or 
the  amendment  of  that  statute  in  1901,  gov- 
erns the  rights  of  the  parties  to  this  law- 
suit. It  is  conceded  by  oonnsd  for  both  par- 
ties tbat  tlie  earlier  statute,  although  it  con- 
tained an  Irreconcilable  conflict  Axed  the 
life  of  an  unrevlTed  Judgment  at  ID  years; 
while  the  later  act  passed  in  1900.,  being  sec- 
tion 3609,  B.  S.,  fixes  the  life  of  such  Judg- 
ment at  20  years.  The  Judgments  which 
Harrington,  the  plaintiff  In  aror,  se^  to 
restrain  ttie  collection  of  were  rendered  In 
1595.  At  that  time  the  10-year  limitations 
act  was  in  full  force  and  effect  and  had  it 
not  been  repealed  or  amended  the  bar  of  the 
statute  as  to  the  Judgments  against  Harring- 
ton would  hare  attached  in  IWXi,  10  years 
lat0r.  In  1911,  16  years  after  the  rendition 
of  the  Jndgmoits,  the  ^fendants  in  error 
caused  executions  to  be  Issued  thereon.  Suc- 
cinctly stated,  the  contention  of  the  parties 
to  this  ai^iwal  it,  on  the  part  of  Harrington, 
that  the  statute  of  1901  applies  to  and  can 
affect  no  Judgment  which  had  been  roidered 


prior  to  its  enactment  Zn  other  words,  that 
the  later  statute,  not  having  In  express  terms 
provided'  that  It  should  apply  retrospectively 
and  affect  all  Judgments  theretofore  as  well 
as  thereafter  reidered,  it  could  only  apply 
pro^ctively ;  hence  could  not  affect  the 
Judgments  against  blm  here  under  consider- 
ation. The  defendants  In  error  Insist  that, 
since  statutes  of  limitation  are  remedial  In 
their  character  and  deal  with  procedure 
only,  prima  facie  they  apply  to  all  Judgments, 
those  which  have  been  rendered,  as  well  as 
to-future  Judgments ;  tbat  a  Judgmrat  debtor 
has  no  vested  right  In  the  running  of  tbe 
statute  of  limitations  until  it  has  completely, 
run  and  barred  action.  Hence  it  Is  their  con- 
tention tbat  the  new  act  1-  e.,  the  act  of 
1901,  having  passed  less  than  10  years  after 
the  rendition  of  the  Judgments  against  plain- 
tiff In  error,  and  before  the  bar  of  tbe  stat- 
ute of  limitations  bad  attached  to  said  Jndg-^ 
ments,  that  the  new  act  became  at  once  ap- 
plicable to  these  Judgments,  and  that  execu- 
tions might  Issue  on  the  same. 

Plaintiff  In  error  has  called  our  attention 
to  Jones  V.  Stock  Growers'  National  Bank, 
17  Colo.  App.  79,  67  Pac.  177,  and  we  have 
given  that  case  careful  consideration.  It 
must  be  conceded  tbat  there  Is  language  In 
the  opinion  in  the  Jones  Case  which  supports 
the  contention  made  In  the  instant  case  by. 
the  plaintiff  in  error,  but  it  will  be  observed 
by  a  reading  of  the  Jones  Case  that  the  court 
there  bad  before  it  for  construction  a  new 
statute  which  shortened  the  limitation  pe- 
riod; whereas  we  are  here  considering  the 
effect  of  a  new  act  or  amendment  which  la 
said  to  extend  the  limitation  period.  Or, 
stated  otherwise,  the  later  l^lslatlve  act  be- 
fore the  court  in  the  Jones  Case,  If  given  a 
retrospective  application,  would  have  reterd- 
ed  or  interfered  with  the  remedy;  whereas 
tbe  amended  l^lslative  act  which  It  becomes 
our  duty  to  construe  extends  or  promptea 
the  remedy.  It  may  well  be  tbat  a  proper 
conclusion  was  reached  In  the  Jones  Case, 
but  It  is  not  necessary  for  us  to,  and  we 
do  not  decide  wbeth»  this  Is  true  or  not 
We  are  persuaded  tbat  tbe  overwhelming 
welgbt  of  authority  in  this  country  supports 
the  condition  made  the  defendants  in 
error  In  this  case;  and  that  the  act  of  1001, 
having  been  adopted  less  than  10  ^ears  aft- 
er tbe  rendition  of  the  Judgments  againat 
plaintiff  in  error,  and  btfore  the  statute  of 
limitations  had  attached  to  said  Judgments, 
Is  applicable  to  them.  There  is  no  occasion 
for  us  to  discuss  this  qnestion  at  length.  The 
Interest  of  the  profession  will  be  better  pro- 
moted by  the  dtatltm  of  tbe  following  au- 
thorities supporting  the  condnsion  at  wfaldi 
we  have  arrived :  26  Am.  &  Eng.  Enc.  UiWr. 
676;  Sutherland  on  Statutory  Constructton, 
i  482 ;  Denver,  etc.,  B.  B.  Go.  t.  Woodwai^ 
4  Colo.  162;  Fiaher  t.  Herrey,  6  Colo.  17; 
O'Connor  v.  State  (Tex.  Civ.  App.)  71  S.  W; 
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400;  Bonore  t.  Wilshire^  100  111.  103;  Bill- 
Ingi  T.  Hall,  7  CaL  8;  Watson  r.  Ballroad 
Ool,  OB  M.  T.  62S;  Clark  r.  dark,  10  N.  H. 
880,  M  Am.  Dec.  166 ;  Sotan  t.  Wateraon,  17 
WalL  606,  21  li.  Ed.  7S7;  Warner  t.  Bartle, 
30  App.  DlT.  81.  66  N.  X.  Supp.  686;  JBIah 
r.  0«nett  (K7.)  56  S.  W.  813;  Gillette  t.  Hlb- 
bord,  8  Mont.  412;  Bnckmaater  r.  UcElxo7t 
20  Neb.  667,  81  N.  W.  78^  67  Am.  Rep^  843; 
C(ty  of  Montpeller  t.  Banter.  72  Vt  112.  47 
AtL  802;  Haakel  t.  Gity  of  Borllngtou,  30 
Iowa,  232;  Eeagy  t.  W^Ungton  Bank,  12 
Okl.  S3,  68  Pac.  8U;  Nlckles  t.  Hasktns,  16 
Ala.  619,  60  Am.  Dec  154;  Bowman  t.  Oltr 
of  Colfax,  17  Wasli.  344.  49  Pac.  SSL 

[1,1]  We  qoite  agree  with  tbe  following 
statement  made  by  tbe  Supreme  Court  of 
Wasbington  in  Bowman  t.  01t7  of  Colfax, 
supra:  "Tbe  statntM  of  limitation  la  not 
sucb  a  merltorlons  defense  tbat  eltber  tbe 
law  or  tbe  facta  should  be  constrained  in 
aid  of  it"  Also  witb  tbe  views  expressed  bj 
tbe  Supreme  Court  of  Celifomla  in  BiUlngs 
T.  Hall,  supra:  "Tbe  statutes  of  llmitatloD 
are  designed  to  effect  tbe  remedy,  and  not 
tbe  rigbt  or  contract;  tbat  tbey  do  not  enter 
into  tbe  contract  as  a  part  of  tbe  law  there- 
of; and  tbat  It  would  be  Incoasfstent  witb 
sound  morality  and  wise  legislation  to  sup- 
pose tbat  It  was  ever  Intended  tbat,  wben 
a  party  gave  his  obligation  to  pay  a  partic- 
ular debt,  be  was  presumed  to  have  within 
his -mind  a  particular  period  of  time,  beyond 
which.  If  be  protracted  bis  obligation,  his 
liability  would  cease."  In  Denver,  etc.,  B. 
R.  Co.  T.  Woodward,  supra,  our  Supreme 
Court  quotes  with  approval  from  Clark  v. 
Olark.  siipra,  the  following:  "Tbe  statutes 
of  limitation  may  be  changed  by  an  exten- 
sion of  the  time,  or  of  an  entire  r^>eal,  and 
affect  existing  causes  of  action  which,  by  the 
existing  law,  would  soon  be  barred." 

The  Judgment  of  tbe  district  court  la  af- 
firmed. 

On  Petition  for  Rehearing. 

CUNNINGHAM.  P.  J.  [4]  Plaintiff  in  er- 
ror, in  his  petition  on  rehearing,  raises,  for 
the  first  time,  tbe  question  that  tbe  Judg- 
ments which  form  tbe  basis  of  tbls  action 
were  taken  before  a  Justice  of  tbe  peace,  and 
for  tbat  reason,  he  insists,  were  not  gov- 
erned by  tbe  statutes  of  limitation  construed 
and  applied  in  the  original  opinion.  Wheth- 
er this  contention  is  sound  or  not  we  shall 
not  now  stop  to  Inquire,  for  tbe  reason  that 
the  case  was  tried  below,  and  argued  In  the 
briefs  here,  upon  tbe  theory  tbat  these  stat- 
utes did  apply,  and  that  their  construction 
was  the  only  matter  before  tbls  court  Plain- 
tiff in  error,  as  plaintiff  below,  after  plead- 
ing tbe  statute  of  1891,  In  paragraph  4 
of  his  complaint,  alleged:  "Tbat  under  and 
by  virtue  of  the  provisions  of  said  law  [re- 
ferring to  the  act  of  1801]  any  final  Judg- 
ment rendered  In  any  court  in  the  state  of 
Colorado  was  satisfied  in  full  at  tbe  expira- 


tion of  10  y«urs  firom  the  entry  <tf  laid  Judg- 
ment, unless  revived  r^if^ing  to  law."  In 
his  brief  plaintiff  In  error,  attet  sncdBCtly 
summarizing  tbe  Issnes,  says:  'TThe  oontoi- 
tion  ct  tbe  plaintiff  in  error  Is  that  the  10- 
year  clause  of  the  statute  of  1881  (Sesslm 
Laws  of  1801,  p.  246)  operates  as  a  aatlsfae- 
tlon  of  tbe  above  Judgment"  Tbe  defend- 
ants in  error,  In  their  brief,  thus  state  the 
Issues:  "PlalntUC  in  error  contends  that,  a 
period  ot  Id  years  having  ^psed  since  said 
Judgments  were  obtained,  the  same  wen  sat 
isfled  In  fnll  by  the  Laws  of  1801;  white 
defendants  In  error  assert  that  execution 
may  issue  on  bbM.  Judgmmts  at  any  time 
within  20  years  from  the  date  of  their  ren- 
dition, by  virtue  of  the  Laws  of  lOOL**  ' 
To  this  statement  of  the  Issues  by  defend- 
ants in  error,  plaintiff  in  error  made  no  ob- 
jection, indeed,  could  make  no  obJectl<»i, 
since  it  is  practicaUy  a  reiteration  of  bis 
own  summing  np  of  tbe  issues  as  stated  in 
tbe  brief,  which,  as  w^have  pointed  ont,  was 
in  entire  accord  with  the  averments  of  his 
complaint 

We  therefore  deny  the  petition  for  rehear- 
ing, for  tbe  reasons  Just  stated,  without  de- 
termining wfa^ber  the  two  statutes  consid- 
ered in  tbe  original  opinion  do  or  do  not 
apply  to  Judgments  of  a  Justice  of  tiw  pesos 
court 

Rdiearlng  dmled. 

(SS  Colo.  A.iq>.  471) 

PATTERSON,  Mayor,  et  aL  T.  PBOPLO  ez 
reL  FABB  et  aL 

(Court  of  Appeals  of  Colorado.   F«b^  10,  lftl&) 

1.  Appeal  ano  EIsror  ({  644*)  —  Stukiss 
Out  Bilx.  or  BbnoBpnoNS  —  Waivkb  of 

Right. 

Where  appellees,  20  months  after  filing  the 
traoscript,  moved  to  strike  the  bill  of  excep- 
tions. Biter  they  had  filed  two  motions  in  tbe 
Supreme  Court,  Iwth  of  wbidi  were  heard  and 
determined  therein,  and  neither  of  sucb  motions, 
or  the  arguments  thereon,  suggested  tbat  the 
bin  of  exceptions  was  not  properly  a  part  of 
the  record,  whatever  right  they  had  to  have 
it  sticken  from  the  record  was  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2795-2798;  Dec  Dig.  f 
G44.*] 

2.  BQniTT  (I  56*)  —  MAxncs  —  No  Wboko 
WrraouT  KKUEnr— Wheit  Appucabio. 

The  doctrine  that  a  court  ot  equity  wiU 
not  permit  a  wrong  without  providii^  a  rem- 
edy does  not  apply,  unless  the  court  has  Joriadic- 
tton  to  hear  and  determine  tlM  subject-matter 
submitted  to  it. 

[Ed.  Note.— For  otiier  cases,  see  BIgnity,  Cut 
Dig.  S  177 ;  Dec  Dig.  {  66.*3 

3.  Plkading  (J  214*)— Deuubseb— Anicis- 
BiON  OF  Facts  Will  Puaobs. 

A  demurrer  admits  the  facts  well  ideaded 
in  the  complaint 

[Ed.  Note.— For  otiier  cases,  see  Pleadinib 
Cent.  Dig.  If  S25-S84;  Dee.  lyig.  i  214.*l 

4.  Equitt  (8  II*)— JtiBisDrcTiow— Fraud. 

Courts  of  equity  hare  always  aasnmed  juris- 
diction over  all  questions  grounded  in  fe&ui, 
and  hare  gone  to  the  extreme  limit  of  their 
jurisdiction  in  granting  relief  tberefrom,  and 
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particolariy  In  cftsei  of  fnad  inlnrionslj  &ff«ct- 
las  propeilj  riffat*  u  to  wbidi  tiia  Uw  wm 
inadeqnate  to  fjVe  reliel 

[£d.  Note.— For  other  cases,  see  Eqtiit7»  Cent. 
Dig.  SI  21.  23,  24 :  Dec  Dig.  {  ll.*J 

5.  ELKCTIONS    a  269*)— CONTSSIS— JUBISDIC- 

Conrta  of  law  hare  no  Inheient  JuxisdicHon 
of  election  conteata. 

[Ed.  Note.— For  other  eaaea.  pee  Ekctiona, 
Cent  Die  H  245,  246;  DeeTmg.  |  26».*] 
(L  Bquitt  (I  30*)— iHJUHOnoH  (I  80*>— Jv- 

BISDICTion— POUTICAL  QCBSTIORS. 

QaeetiODB  purely  political  in  their  natore 
cannot  be  determined  by  a  court  of  eqnity,  be- 
canae  the  peraon  invoking  its  jariadiction  has  in 
most  cases  a  plain  remedy  at  law,  usually  by 
proceeding  in  the  nature  of  guo  warranto,  and 
also  because  statutes  generally  provide  a  method 
by  which  and  a  tribunal  in  which  the  validity 
01  local  electiona  can  be  determined,  and  hence 
they  have  no  jurisdiction  to  enjoin  the  holding 
or  canvasglng  of  an  election,  a  return,  or  the 
publication  of  the  result  thereof. 

[Ed.  Note.— For  other  caae^  aee  Equity,  Dea 
Die  i  30;*  InJonctloD,  Ceat  Diiff.  |  ICl;  Dec. 
Dig.  I  80.*] 

7.  COUBTS  (I  126*)  —  Relibt  ttom  Feaudu- 
LXNT  Election  —  Equitt  Jubibdiction  or 
DlSmCT  COUBT  —  COIfSTITUnoNAL  Peovi- 
BION8— "Catjsk"— "Cam." 

Under  Const  art  6,  |  11,  fixing  the  juris- 
diction of  the  district  courts,  providing  that  such 
courts  shall  have  original  jurisdiction  of  all 
causes  both  at  law  and  in  egui^,  and,  in  the 
absence  of  any  provision  tb^efor  in  the  local 
option  law,  Iaws  1907,  p.  495,  or  any  statute, 
the  district  court  has  Jurisdiction  of  an  action 
to  purge  a  completed  local  option  election  of 
fraad  and  illegal  voting,  whereby  the  reanlt 
was  changed,  to  afford  sneh  relief  aa  the  caae 
requires,  to  enjoin  the  issue  of  any  saloon  li- 
cense, and  to  compel  the  revocation  of  those  ia- 
aoed  snbsefinent  to  the  election,  although  elec- 
tions submitting  propoaitionB  to  votera  were  un- 
known at  common  law,  either  in  conrta  of  law 
or  equity;  the  word  cause"  meaning  in  prac- 
tice any  salt  or  action  or  any  question,  civil 
or  criminal,  contested  before  a  court  of  justice, 
and  being  synonymouB  with  the  word  "case" 
(citing  2  Words  it  Phrases,  p.  1013). 

[Ed.  Note.— For  other  cases,  aee  Conrta,  Cent. 
Dig.  II  376,  880;  Dec  Dig.  |  ISBw* 

For  other  definitions,  see  Words  and  Fbiases, 
Tot  1,  pp.  985-991.} 

a  ELICTEDUB    ft    270*)  —  COHTKBTB  —  EtttJITT 

JuKisDionon  or  DmuOT  Codbi— Fraud* 

UUNT  ELBDTXOMft— GOIWri'lVTlONAL  PBOVI- 

fiions. 

Const,  art  7,  |  12,  wblch  provides  that 
the  Oeneral  AsaemtHy  ahall,  by  a  general  law, 
dednate  the  courta  by  which  the  several  claases 
of  Section  contests  not  therein  provided  for 
•haU  he  tried,  was  adopted  in  1870,  when  local 
option  lews  were  little  known,  and  when  the 
onb  election  conteata  referred  to  in  the  Consti- 
tution were  In  article  4,  |  8,  referring  to  con- 
tests by  opposing  candidatea  for  the  same  state 
office,  to  be  determined  by  the  Legislature: 
article  {  10,  referring  to  election  contests  ol 
the  members  of  the  house  and  senate,  each  body 
being  made  the  judge  of  the  election  and  qualifi- 
cation of  Its  respective  members,  and  Sdiednle, 
ft  13,  referring  to  contested  electiona  of  the  of* 
Gees  of  judges  and  district  attorneys,  to  be 
decided  by  the  Governor  and  Attorney  General 
Heid.  that  the  phrase  "the  several  classes  of 
election  contests  not  herela  provided  foi**  re- 
ferred only  to  ccutests  for  pnbUc  office,  and 
was  not  a  limitation  upon  the  power  of  the 
General  Assembly  to  pass  any  act  concerning 
other  election  eontesta,  and  that  the  ^vision 


did  not  iB  any  way  qnallly  artit^  8,  |  11,  de- 
ftning  the  equity  iarisdlctlim  of  the  diatriet 
conrta, 

[Ed.  Note.— For  other  cases,  see  IIAM^tioaa, 
Cent  Dig.  I  247;  Dec  Mg.  1  270.«] 

9.  Appeal  and  Erkob  ({  679*)— Becobd— 
QtlXSTIONS  Pbbsented. 

The  failure  to  include  a  copy  of  the  peti- 
tion in  the  abstract  of  record  Is  ground  for  pan- 
ing  an  objection  to  its  anfBeiency  without  no- 
tice. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  2878-2879;  Dec.  Dig.  | 
679.*] 

10.  Intoxicating  Ijquobs  (|  32*)— Election 
— PBTlllON- VBBmCAnON— SnmciENOT. 

Iaws  1907,  p.  495,  prescribed  a  fonn  of  pe- 
tition for  a  local  option  election,  without  re- 
quiring that  it  show  upon  its  face  more  than 
enough  names  of  qualified  electors  to  conform  to 
the  statutes,  and  made  such  petition,  duly  veri- 
fied, prima  facie  evidence  that  the  signatures, 
statement  of  residence,  and  dates  upon  the  pe- 
tition were  genuine,  and  that  all  signers  were 
q^ualifled  electors.  A  petition  for  a  local  op- 
tion election  substantially  followed  the  form 
prescribed  by  the  statute,  and  contained  more 
than  enough  names  to  conform  thereto,  and  was 
verified  in  pert  as  follows:  "I,  the  undersigned 
elector  of  the  town  of  Pagoaa  Springs,  do 
solemnly  swear,"  etc — and  snowed  that  they 
signed  more  than  90  days  preceding  Its  filing. 
Held,  that  the  veriflcation  sufficiently  stated  the 
residence  address  of  affiants,  and  implied  that 
they  were  qualified  electors  residing  in  the  town. 

[Ed.  Note.— For  ottier  cases,  see  TntwdcatiiiK 
Liquon,  Cent  Dig.  H  88^  89;  Dee.  Die  {  82.*] 

11.  Intoxicatiko  J>Qtroii8  (I  87*)  —  LOOAL 
OraoN  ELBcnoN— FRAUDmsNT  ELBonoir 

— SUMTCIBNCT  OF  COMPLAirTT. 

A  complaint  alleging  a  town  election  at 
which  there  was  submitted  to  the  qualified 
voters  thereof  the  question  whether  the  town 
should  become  anti-saloon  territory,  that  the 
votes  thereon  were  duly  counted,  canvassed,  and 
returned,  and  that  it  appeared  that  it  was  car- 
ried in  the  negative,  tliat  illegal  votes  were  cast 
in  the  negative  without  which  the  returns  would 
have  shown  that  the  affirmative  of  the  propo- 
sition had  carried,  that  all  the  votea  In  the  af- 
firmative were  le^l,  that  two  of  the  jodges  of 
election  fraodnlently  conspired  to  prevent,  and 
did  prevent  certain  qualified  electors  from  vot- 
ing, stated  facts  sufficient  to  constitute  a  cause 
of  action  for  an  injunction,  and  such  relief  as 
equity  might  require. 

[Bd.  Note^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  1  42 ;  Dec.  Dig.  |  87.*] 

12.  Affxal  and  Ebbob  (I  994*)— FniDINQB  OF 
TBIAL  GOUBT-OoHCLnaiTXMBaS. 

The  credibility  of  witnesses  is  for  the  trial 
jndge,  who  heard  them  and  observed  thdr  man- 
ner at  testifying,  and  the  Court  of  Appeals  may 
not  substitute  its  own  judgment  therefw. 

[EJd.  Note.— For  other  cases,  see  Axveal  and 
Error,  Gent  Dig.  H  3901-4900;  Dec.  Dig.  | 
994.*! 

18.  Appeal  ahd  Ebbob  n  1000*)— Habxueh 

EBBOB—ADUiesiON  OF  EVIDENCCB. 

In  an  action  for  relief  against  an  alleged 
fraudulent  local  option  election,  and  for  an  In- 
junction against  the  issue  of  saloon  licenses, 
where  part  of  those  whose  votes  were  ezcladea 
testified  at  the  trial,  and  had  an  opportunity  to 
dispute  the  testimony  concerning  tneii  alleged 
dedarations,  the  admission  of  such  declarations 
tending  to  disqualify  them  as  legal  voters  was 
not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  1068*  1069^  CIO8-4107, 
4166;  Dec.  Dig. 1 1060.*] 
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14.  AtFKA£  Atrb  Bbboe  0  IXtSl*)— Habulebs 

E^BOB— ADVIS8I0V  OT  BVIDSITCK  —  FACTS 
,!    OtHBBWISR  EfiTABUSHJCD. 

Error,  if  any,  io  admitting  declarations  t>f 
&  voter,  was  immaterial,  where  there  was  other 
evidence  before  the  court  whidi  would  warrant 
it  in  determining  his  qualifications. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4161-4170;  Dec.  Dig.  S 
1051.-*] 

15.  Appeal  and  Ebbob  (S  931*)— Review— 
Pbbsdmptiohs— Weight  Given  to  Inad- 

lUSSIBLE  DVIDENCE. 

In  aa  action  for  relief  against  an  alleged 
fraudulent  local  option  election  and  to  enjoin 
the  issuance  of  saloon  licenses,  tried  to  the  court 
without  a  jury,  it  will  not  be  presumed  that  the 
court  ^ve  any  weight  to  testimony  not  lawfully 
admissible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ji|  3728,  3762-3771;  Dec 
Dig.  i  931.»] 

16.  Witnesses  (H  292,  305*)— Pbivilege— 
How  Witness  Voted— Waiveb. 

A  voter  cannot  be  compelled  to  testify 
against  his  will  aa  to  how  he  voted;  but  this 
is  a  personal  privilege  which  he  may  waive. 

[Kd.  Mote.— For  other  caaea,  see  Witnesaes, 
Cent.  Die.  H  1008,  1063-1067;  De&  Die  Si 
282,  305?] 

Appeal  from  District  Court,  Aichvleta 
County;  Charles  A.  Pike,  Judge. 

Suit  by  the  People  of  the  State  at  Colorado, 
on  the  relation  of  Estle  M.  Parr,  for  himself 
and  all  others  similarly  situated,  against  J. 
B.  Patterson,  as  mayor,  Charles  A.  Day  and 
others,  constituting  the  board  of  trustees, 
and  A.  M.  Emlgh,  town  clerk  and  recorder, 
of  the  town,  of  Pagosa  Springs,  Colo.  Judg- 
ment for  relator,  and  defendants  appeal.  Af- 
firmed. 

Reeae  UcCIoskey,  of  Durang(H  and  A.  M. 
Xknlgh,  of  Pagosa  Springs,  for  appellants. 
George  W.  Lane  and  GharleB  .A.  JoliDBon, 
both  of  Durango,  for  appellees. 

HURLBUT,  J.  CI]  Alar  16i  1912.  appeUees 
filed  motion  In  this  court  to  strike  the  bill 
of  exceptions.  This  motion  was  filed  20 
months  after  the  filing  of  the  transcript  of 
record,  and  after  two  motions  had  been  filed 
by  appeUees  in  the  Supreme  Court,  both  of 
which  were  heard  and  determined  by  that 
court ;  bvt  in  neltim  of  said  motions,  or  ar- 
guments tiiereln,  was  any  snggesUon  nude 
as  to  the  bill  of  exceptions  not  being  proper- 
ly a  part  of  the  record.  Under  these  dc- 
cnmstancea,  whatever  rights  appellees  bad  to 
have  the  blU  of  exceptions  stricken  from 
the  record  were  waived  by  them.  Murphy  t. 
Cunningham,  1  Colo.  467;  City  of  Central 
Wilcoxen,  8  Colo.  666;  Gilpin  v.  Gilpin,  12 
Colo.  604.  21  Pac.  612 ;  Greig  T.  Clement  et 
al.,  20  Colo.  167,  37  PacI  960;  Rltchey  T. 
People.  23  Colo.  314,  47  Fac;  272,  384.  In 
the  last  case  cited  it  was  held  Uiat  after 
a  delay  of  four  months  after  filing  transcript, 
and  where  two  mottons  had  been  filed  in 
the  Interim  without  sucgesting  In  either  the 
absence  of  a  proper  bill  of  e:cceptlons,  a  mo- 
tion to  strike  bill  of  exceptions  came  too 


Bl^BTBB  (Cola 

late.  Nothing  appean  in  Uie  record  before 
us  to  excose  so  long  a  delay  in  filing  the  aio- 
tlon  to  strike.   The  same  will  be  denied. 

[Z-7]  We  will  now  consider  the  case  as 
presented  by  the  record.  May  9,  1910,  la 
the  district  court  of  Archuleta  county,  ap- 
pellees cplalntim  bdow)  filed  tbelr  complaint 
against  appellants^  (defendants),  tber^  al- 
leging that  on  April  6,  1910,  an  election  for 
municipal  officers  was  held  In  the  town  of 
Pagosa  Springs  In  said  county,  at  which 
there  was  submitted  to  the  qualified  voters 
thereof  the  question  as  to  whether  or  not 
said  town  should  become  anti-saloon  terri- 
tory ;  that  the  votes  upon  said  question  were 
duly  counted,  canvassed,  and  returned  by 
the  proper  authorities;  that  by  such  returns 
it  appeared  that  148  rotes  were  cast  In  the 
affirmative  of  such  proposition,  and  154  votes 
in  the  negative.  It  was  further  alleged  that 
about  20  i>eople,  naming  them,  voted  at  said 
election  In  the  negative  upon  said  proposi- 
tion, all  of  wQom  were  illegal  voters,  and 
that,  had  It  not  been  for  such  illegal  votes, 
the  returns  would  have  shown  the  affirma- 
tive of  the  proiwsltion  to  liave  been  duly  car- 
ried; that  all  the  votes  .cast  In  the  affirma- 
tive were  legal;  that  two  of  the  judges  of 
election  fraudulently  conspired  together  to 
prevent,  and  did  prevent,  certain  qualified 
electors  from  voting,  closing  with  a  prayer 
that  defendants  be  enjoined  from  issuii^  any 
saloon  licenses  in  said  town,  or  any  licensea 
for  the  sale  of  IntoxlcatiDg  liquors ;  and  that 
all  such  licenses  issued  subsequent  to  the 
election  be  revoked  by  the  dty  council.  To 
this  complaint  defendants  filed  a  demurrer, 
challenging  the  jurisdiction  of  the  court 
over  the  subject-matter,  alleging  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  there 
was  a  defect  or  mlsJolnd»  of  parties  defend- 
ant The  demurrer  was  overruled,  after 
which  answer  and  r^icatlon  were  duly 
filed. 

The  question  as  to  whether  or  not  the  dis- 
trict court  bad  Jurisdiction  to  hear  and  de- 
termine' the  Issues  farmed  by  the  pleadings 
Is  squarely  presented  to  us  for  determina- 
tion, and  must  he  disposed  of  before  consid- 
ering the  merits.  It  Is  noticeable  that  tbere 
Is  no  constitntlonal  or  statutory  provision  of 
this  st&te  wfaldt  provides  a  method  or  proce- 
dure for  testing  the'  validity  of  an  electlmi 
held  under  the  local  option  statute.  The 
Seasimi  Laws  of  1007,  p.  495,  known  as  flie 
"Local  Option  Law,"  while  provlfflng  the  man- 
ner of  holing  an  election  and  voting  upon 
the  question,  prescribes  no  method  for  teetli^ 
the  validity  thereof.  Appellants  position  is 
that  no  provision  of  the  Oonstltntlon  nor  any 
legislative  enactment  confers  Jurisdiction  up- 
on the  district  court  under  its  legal  or  equi- 
table powers  to  bear  and  determine  this 
cause;  that  If  appellee,  relaitor,  had  an; 
remedy,  it  was  only  thtrough  a  proceeding  in 
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tbA  nature  of  .quo  warranto;  and  tbat  tfae 
local  option  act  1907  la  silent  upon  the 
qoestion.  On  the  other  band,  appellees, 
while  admitting  the  absence  of  statutory  au- 
thority, contend  that,  under  sectbm  art 
61  of  tbe  Constitution,  the  district  court  had 
plenary  power  and  Jurisdiction  to  hear  and 
determine  this  cause.  Obviously  the  ques- 
tion presented  Is  of  grave  tnqrartance. 

Tbe  two  sections  of  the  ConstitutlDn  which 
bear  directly  upon  the  discussion  read  as 
followB:  a)  Article  6.  {  11:  "The  district 
courts  shall  have  original  Jurisdiction  of  all 
causes,  both  at  law  and  In  equity,  and  such 
appellate  jurisdiction  aa  may  be  conferred  by 
law.  Tli^  shall  have  original  Jurisdiction 
to  determine  all  controrersies  upon  relation' 
of  any  person  onbehalf  of  the  people,  concern- 
ing the  rights,  duties  and  liabilities  of  rail- 
road, telegraph  or  toll  road  companies  or 
corporattons."  00  Article  7, 1  12:  "The  Gen- 
eral Assembly  tdiall,  by  general  law,  deslg- 1 
nate  the  conrts  and  Judges  by  whom  the 
several  dasses  of  Section  contests  not  herein 
provided  for  shall  be  tried,  and  regulate  the 
manner  of  trial  and  all  matters  Incident  there- 
to, but  no  such  law  shall  apply  to  any  con- 
test aridng  out  of  an  election  held  before  Its 
passage."  It  has  been  held  by  the  Supreme 
Court  tbat  section  11,  art  6,  Is  the  only  pro- 
vision of  the  Constitution  which  Sxes  the  ju- 
Tlsdlctiou  of  the  district  court.  Denver  Cir- 
cle R.  Co.  V.  Nestor.  10  Colo.  403,  15  Pac. 
714.  The  proceedings  below  were  clearly  of 
an  equitable  nature.  The  ultimate  object 
Boaght  was  to  purge  the  ballot  of  fraud,  en- 
join the  city  GonncU  &6m  Issuing  any  further 
liquor  licenses,  and  to  compel  the  council  to 
revoke  any  such  licenses  issued  subsequent 
to  the  election.  Section  11,  art.  6,  quoted, 
purports  to  define  the  Jurisdiction  of  district 
courts.  It  is  sweeping  in  its  terms,  and  the 
language  used  suggests  nothing  of  ambiguity 
as  to  Its  meaning.  We  find  nothii^  else- 
where in  the  Constitution  which  appears  to 
limit  or  qualify  Its  Jurisdiction  as  therein 
granted.  Our  attention  had  not  been  called 
to  any  decision  In  the  appellate  courts  of 
this  state  in  which  the  Jurisdictional  powers 
of  the  district  court  under  this  section  were 
challenged  in  a  case  of  this  kind;  hence,  no 
assistance  can  be  obtained  from  our  own 
courts  in  determining  the  proposition.  Many 
states,  however,  have  constitutional  provi- 
sions similar  to  section  11,  and  almost  identi- 
cal with  it  in  phraseology,  and  many  deci- 
sions therein  have  been  rendered  involving 
questions  growing  out  of  local  option  and 
other  similar  elections,  in  which  such  con- 
stitutional provisions  have  been  Interpreted 
and  the  law  as  applicable  thereto  construed 
to  a  greater  or  less  extent. 

By  reason  of  the  absence  of  a  provision  of 
the  Constitution  or  statute  designating  a 
forum  or  tribunal  with  power  to  investigate 
and  determine  frauds  and  mistakes  in  an 
election  of  this  kind,  tfae  question  la  narrow- 


ed to  tiie  one  proposttion;  Did  the  district 
court,  under  Its  equity  powers  as  granted  by 
section  11,  have  Jurisdiction  and.  power  to 
entertain  this  cause  and  grant  the  relief 
prayed  for?  We  think  the  equity  doctrine 
upon  which  appellees  so  strongly  rely  should 
be  qualified  in  this:  that  while  admitting 
the  maxim  tbat  "a  court  of  equity  will  not 
permit  a  wrong  without  providing  a  remedy," 
the  doctrine  does  not  apply  unless  the  court 
of  equity  has  Jurisdiction  to  hear  and  deter- 
mine the  subject-matter  submitted  to  it 
Jurisdiction  is  the  very  question  now  before 
us.  If  it  be  conceded  that  the  district  court, 
under  its  equity  powers,  has  Jurisdiction  of 
thla  case,  then  there  is  no  question  but  what 
it  can  grant  full  relief  from  the  alleged  wrong 
as  stated  in  the  complaint.  Courts  of  equity, 
the  same  as  courts  of  law,  from  the  earliest 
times  to  the  present,  have  been  limited  In 
their  Jurisdictional  powers.  When  such 
courts  were  first  recognized  in  the  remote 
past,  there  was  an  apparent  disposition  on 
th^r  part  to  intrench  upon  the  Jurisdiction 
of  courts  of  law  in  proceedings  wherein  the 
subject-matter  had  been  previously  cogniza- 
ble only  by  the  latter  courts,  and  for  many 
years  there  was  constant  friction  between 
the  two  courts  as  to  their  respective  Juris- 
diction over  the  various  causes  of  action 
which  arose  for  determination.  In  modem 
times,  however,  such  controversies  have  rare- 
ly arisen,  as  the  highest  Judicial  tribunals  of 
England  and  the  United  States  have  defined 
the  status  of  the  respective  courts  as  to  their 
Jurisdictions  and  powers. 

Another  question  here  arises,  namely:  Is 
the  district  court,  under  section  11,  restricted 
in  the  exercise  of  its  equity  powers  to  such 
cases  or  causes  only  as  were  cognizable  in 
courts  of  equity  prior  to  the  adoption  of  our 
Constitution?  This  Inquiry  is  Important  in 
the  light  of  decisions  hereinafter  cited. 
States  having  substantially  the  same  consti- 
tutional provision  have  recognized  the  Ju- 
risdiction of  the  courts,  under  their  equitable 
powers,  to  entertain  and  decide  cases  similar 
to  the  one  at  bar,  although  it  was  conceded 
that  election  contests  between  Individuals 
for  an  ofiice,  and  elections  where  proposi- 
tions were  submitted  to  the  electors  to  be 
voted  on,  were  unknown  at  common  law,  ei- 
ther In  the  courts  of  law  or  equity.  From 
a  careful  review  of  those  decisions,  In  the 
light  of  the  record  before  us,  we  think  we 
may  well  sustain  the  Jurisdiction  of  the  dis- 
trict court  In  the  proceedings  below.  Elvery 
consideration  of  Justice,  fairness,  and  duty 
to  the  majority  of  the  legal  voters  of  the 
town  Impels  us  to  this  conclusion.  The  de- 
murrer having  admitted  the  facts  well  plead- 
ed in  the  complaint,  the  charges  therein  con- 
tained show  that  ever  since  the  election  the 
governmental  functions  of  the  town,  with  ref- 
erence to  the  liquor  question,  have  been 
administered  In  direct. oppositloii  to  the  de- 
clared will  of  the  majorl^  of  the  legal  vot- 
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can  tberec^.  We  tblnk  a  plain,  natuial  Inter- 
pietatlon  of  tbe  lai^nage  of  section  11  aop- 
ports  the  fuUeet  exerdae  of  tbe  equity  pow- 
ers of  tbe  district  court  In  tbls  proceeding. 
It  Is  dear  from  tbe  allegatlonB  of  tbe  com- 
plaint tbat,  If  jurisdiction  of  tbe  district 
court  be  denied,  tbe  election  was  a  fraud  and 
a  sham  as  to  tbe  majority  of  tbe  1^1  TOt- 
ers  of  tbe  town,  as  well  as  to  all  law-abldtng 
citizens  thoreln;  and  If,  In  tbe  future,  sim- 
ilar elections  sbonld  be  held  under  the  local 
option  law  in  other  communities,  and  tbe 
will  of  the  majority  of  tbe  legal  voters  there- 
in be  nullified  by  fraud  and  unlawful  acts, 
such  as  dalmed  here,  the  aame  condition  will 
exist  there  as  here,  and  no  relief  can  be  ob- 
tained. In  other  words,  as  to  whether  or 
not  this  condition  shall  obtain  indefinitely  in 
this  state  depends  entirely  upon  future  ac- 
tion of  the  Legislature.  If  the  Legislature 
refuses  to  act,  the  people  are  without  rem- 
edy. We  do  not  tbink  tbe  framers  of  the 
Constitution  ever  intended  such  a  condition 
to  prevail.  It  may  go  without  saying  tbat 
the  average  votfer  and  dtlzen  has  always  en- 
tertained a  belief  that  If  at  any  time  follow- 
ing an  election  it  could  be  shown  tbat  frauds 
were  perpetrated  therein,  and  by  reason 
thereof  a-  proposition  In  which  they  were 
vitally  Interested  had  been  carried  or  defeat- 
ed by  a  majority  of  the  legal  voters,  but  tbe 
result  had  been  declared  against  tbe  vote  of 
tbe  lawful  majority,  there  was  always  a 
door  open  to  some  Judicial  tribunal  created 
and  maintained  by  them,  to  which  tbey  could 
appeal  with  perfect  confidence  that  such  tri- 
bunal would,  give  ear  to  tbelr  complaint  and 
right  the  wrong  without  unreasonable  delay. 
It  we  were  to  hold  that  no  court  exists  in 
this  state  which  has  power  to  give  relief 
against  the  result  of  a  fraudulent  election 
under  the  local  option  act,  then,  Indeed,  a 
most  unfortunate  condition  prevails.  Sup- 
pose at  an  election  a  question  should  be  sub- 
mitted to  the  electors  for  their  determina- 
tion ;  tbat  an  affirmative  vote  thereon  would 
mean  ruin  and  bankruptcy  to  the  property 
of  tbe  electors;  tbat  a  decisive  majority  of 
tbe  legal  voters  should  vote  In  tbe  negative, 
but  fraudulent  votes  were  cast  in  tbe  affirm- 
ative sufficient  In  number  to  show,  on  tbe 
face  of  the  returns,  tbe  question  carried,  and 
the  result  so  declared— can  It  be  that  upon 
proper  application  being  made  by  tbe  ag- 
grieved voters  no  court  could  be  found  witbin 
tbe  state  with  power  to  prevent  the  consum^ 
matlon  of  the  fraud,  and  the  destruction  of 
their  property  rights,  simply  because  no  stat- 
ute could  be  found  which  In  terms  authoriz- 
ed some  court  to  give  relief?  We  are  pleas- 
ed to  know  tbat  many  courts  of  acknowledg- 
ed celebrity  lend  ready  ear  to  petitions  in 
such  cases,  and  extend  the  benign  arm  of 
equity  to  shield  tbe  injured  community  from 
tbe  etTects  of  such  frauds. 

It  may  be  well  again  to  briefly  call  at- 
tention to  these  fact^  viz. :  This  election  was 


autborised  Jt^  statatft  It  wai  pettUnKd 
for,  called,  conducted,  ballots  canvasBod,  re- 
turns made,  and  result  dedared— all  In  ac* 
cordance  therewltb.  It  bad  been  bdd  and 
mtlrely  completed.  Attet  the  election  the 
council  Issued  licenses,  and  otherwise  recog- 
nized the  town  as  "wetf'  toritory.  The  com- 
plaint charges  tbat  two  of  the  Jodges  of  elec- 
tion firanduloitly  conqtlred  tosetha:  to  pre- 
vent certain  qnallfled  Sectors  trom  Totlng, 
and  did  fraudulently  and  wnmgfolly  prereut 
them  from  cuting  thdr  ballots  at  sndi  Sec- 
tion. Other  fraudulent  acts  are  charged 
against  some  of  the  Toters,  and  many  Ille- 
gal votes  are  allied  to  hare  t>een  cast, 
counted,  and  returned.  The  proceeding 
below  in  no  way  sought  to  enjoin,  or  other- 
wise control,  the  action  of  aiv  official  or 
canvassing  board  connected  wltb  the  ejec- 
tion. In  tbls  respect  tbls  case  can  be 
readily  distinguished  flrom  the  great  ma- 
jority of  decisions  cited  in  the  briefs.  In 
fact,  there  is  but  a  small  percentage  of  the 
decisions  cited  that  did  not  have  to  do  with 
controlling  or  enjoining  election  officials  in 
the  performance  of  their  duties.  From  the 
earliest  times  courts  of  equity  have  assumed 
Jurisdiction  over  all  questions  grounded  In 
fraud,  and  have  proceeded  to  tbe  extreme 
limit  of  their  Jurisdictional  powers  In  grant- 
ing relief  from  the  Injurious  consequeaces 
thereof.  As  equity  continued  to  expand  with 
the  growth  of  civilization,  it  unhesitatingly 
took  cognizance  of  every  new  situation  where- 
in tbe  law  was  inadequate  to  give  relief, 
and  particularly  In  cases  of  fraud  which  In- 
juriously affected  property  rights.  Then  why 
should  not  this  benign  pow^er  of  equity  be 
broadened  and  extended  so  as  to  protect  the 
purity  of  elections  and  tbe  sacred  rights  ot 
the  elective  franchise?  Surely  tbe  rights  of 
franchise  are  tantamoont  to  those  affecting 
property. 

The  multitude  of  decisions  of  tbe  courts 
of  last  resort  of  this  country  almost  without 
exception  declare  tbat  election  contests  strict- 
ly speaking  were  unknown  to  the  courts  of 
common  law  or  equity,  and,  further,  that  the 
latter  courts  have  no  Inher^it  power  to  try 
such  contests.  During  tbe  early  days  of  equi- 
ty Jurisprudence  In  England,  questions  of  pub- 
lic importance  such  as  local  option,  bond  Is- 
sues, etc.,  were  never  submitted  to  tbe  citi- 
zens of  a  munldpallty  for  their  ai^roval. 
Such  matters  were  within  tbe  exclusive  Ju- 
risdiction of  Parliament  This  fftct  accounts 
for  the  absence  of  early  Judicial  opinions 
Involving  such  subjects.  For  the  same  rea- 
son, tbe  early  text-writers  make  no  mention 
of  such  elections.  Tbe  practice  of  submit- 
ting such  questions  to  the  ballot  seems  to  be 
of  modem  origin,  and  sanctioned  only  under 
a  republican  form  of  government  If,  under 
the  early  practice  of  courts  of  equity,  they 
assumed  the  right  to  meet  eveiy  new  situa- 
tion wherein  the  law  was  inadequate,  and  ex- 
tend thdbr  Jurisdiction  to  new  aabjects  or 
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^ontforendn  not  prerioufil/  known  to  Imve 
bom  of  «iiiUaU«  cognisance*  wbnt  good  xm- 
mm  onn  be  glrai  wtv  modern  oonrta  of  eqni- 
ty  may  not  ftdlow  the  same  xnactiOB?  The 
very  gravamen  of  tbe  case  at  bar  la  fraud. 
The  court  la  appealed  to  to  determine  the 
fncta  In  Issu^  and,  If  tbe  evidence  aurtalns 
the  duucBB  made.  It  is  asked  to  declare  tbe 
truth  and  laaue  any  writ  or  command  with- 
in its  poww  whidi  may  be  necesauy  to  ri^t 
the  wrong  and  give  effect  to  the  will  of  tlw 
majf»lty  of  the  leg^  Toteia  as  taqflKeaoA  by 
their  ballots.  This  being  then  a  proceeding 
to  test  the  validity  of  an  election  upon  a 
qoeetion  of  local  option,  and  such  i^oceeding 
being  heretofore  unknown  to  the  courts  ol 
commim  law  or  equity,  the  lew  providing  no 
remedy,  why  ehonld  not  a  court  of  equity 
oitertaln  the  same  and  give  wfaatev^  r^lef 
the  exigencies  of  the  case  require?  And  par- 
tlcnlarly  so  as  fraud  Is  the  controlling  quea- 
tkm  for  Investigation  1^  the  court,  and  la  a 
Aubject  wbldi  has  always  been  of  equitable 
.cognizance.  There  is  nothing  in  the  Consti- 
tution or  statutes  which  directly  or  by  im- 
I^lcatton  prohibits  tbe  court  from  assuming 
aneb  Jurisdiction  when  no  special  proceeding 
has  been  provided.  On  the  contrary,  the  ju- 
risdiction conferred  on'the  district  courts  by 
section  11  should  be  construed  as  all-embrac- 
ing, as  its  terms  are  unrestricted. 

We  do  not  see  that  the  questions  involved 
In  this  case  are  wholly  political  It  is  set- 
tied  by  the  great  weight  of  authority  that 
questions  purely  political  In  their  nature 
cannot  be  heard  or  determined  by  a  court 
exercising  equity  powers.  Hence  courts  of 
equity  have  been  denied  jurisdiction  or  pow- 
«r  to  restrain  by  injunction  the  holding  of  an 
election,  or  to  enjoin  an  election  official  or 
board  from  counting  or  canvassing  the  bal- 
lots, making  returns,  or  declaring  or  publl^- 
Ing  the  result  thereof.  Vlckery  v.  Wilson, 
40  Colo.  490,  90  Pac.  1034 ;  McCrary  on  £lec- 
tiODB  (4th  Ed.)  il  387.  389;  Dillon,  Munld- 
jMl  Corporations  (&th  EA.)  U  379,  1652 
(note) ;  22  Cyc.  p.  886.  The  reasons  gener- 
ally given  are  tlia^  an  election  Is  a  political 
matter,  and  Uiat  in  most  every  case  of  a  con- 
tested election  for  office  the  contending  per- 
son has  a  plain  remedy  at  law,  usually  by  a 
proceeding  in  the  nature  of  quo  warranto, 
and. that,  where  questions  local  to  tbe  com- 
munity are  submitted  to  the  electors  there 
are  generally  statutes  providing  a  method  by 
which,  and  a  court  or  tribunal  in  which,  the 
validity  of  such  elections  can  be  determined. 
In  tbe  case  at  bar,  there  being  no  provision 
In  the  statute  providing  a  forum  or  procedure 
for  testing  the  validity  of  this  election,  any 
relief  obtainable  must  emanate  from  the  gen- 
eral equity  powers  granted  by  section  11, 
art  6,  of  the  Constitution.  The  antboritles 
upon  that  point  will  now  be  considered. 

In  Mayor  v.  Cooper,  6  Wall.  247,  18  U  Bd. 
^1,  the  court,  In  constming  a  provision  of 
tbe  ConstUntlon  of  the  United  States  similar 


to  tbe  one  found  ta  section  11,  art  8t  of  tbe 
Constitution  of  Colorado,  used  tbe  following 
huagnage:  "Thu  Oonstitntlon  pnnldes  that 
the  Judicial  power  of  ttie  United  States  diaU 
be  vested  In  <me  Supreme  Court,  and  in  sndi 
inferior  courts  as  Congress  may  from  time 
to  time  ordain  and  estaimidi,'  and  .that  this 
power  'sliall  txtaUL  to  all  cases,  in  law  and 
equity,  arising  under  this  Constltntton  and 
the  biws  of  tbe  United  States.*  *  .*  * 
The  power  here  under  consideration  is  given 
In  general  terms.  No  limitation  Is  Inqioeed. 
The  broadest  language  is  used.  'All  cases'  so 
artatng  are  embraced.  None  ate  excluded." 
To  the  same  effe<A  Is  Osbmrn  v.  Bank  of  the 
United  States.  »  Wheat  821,  6  L.  Bd.  204. 
There  are  niany  decisions  defining  the  w<Hrd8 
"case,"  "caiwe,"  and  "suit"  In  2  Words  & 
Phrases,  p.  1013.  we  find  the  following: 
"  'Oauae*  Is  defined  to  be,  in  practice,  any  suit 
or  action,  or  any  question,  civil  or  criminal, 
contested  before  a  court  of  justice,  •  •  • 
'Cause'  and  'case*  are  used  aa  synonyms  In 
statutes  and  juiUdal  decisions,  each  meaning 
a  proceeding  in  court,  a  suit  an  action. 
*  *  *  The  term  'cause  in  law,'  as  used  In 
Const  lU.  1870,  art  6,  8  12,  mrovlding  that 
the  circuit  courts  shall  have  original  juris- 
diction In  all  causes  in  law  and  equity,  should 
be  construed  to  include  an  action  In  manda- 
mus." In  People  ex  rel.  Dean  v.  County  Com- 
missioners, 6  Colo.  202,  an  alternative  writ  of 
maudamus  was  issued  by  the  Supreme  Court, 
to  which  answer  was  filed.  Demurrer  was 
interposed.  The  demurrer  raised  the  ques- 
tion as  to  whether  or  not  tbe  matters  alleged 
in  the  answer  were  Issuable  in  mandamus 
proceedings.  The  demurrer  was  overruled. 
This  was  a  controversy  growing  out  of  a 
county  seat  location.  The  answer  to  the  al- 
ternative writ  alleged  that  some  62  votes 
had  been  rejected  from  the  count  by  tbe 
board  of  canvassers,  which  left  the  result  of 
the  Section  on  its  face  as  favorable  to  Hot 
Sulphur  Springs  as  the  county  seat  but  de- 
nied that  the  votes  so  discarded  were  Illegal. 
The  issue  was  sharply  defined,  and  the  court 
asked  to  determine  the  true  result  of  the 
election.  The  court  rendered  final  judgmoit 
on  the  law  and  facts  in  the  case.  Chapter 
32  of  tbe  Code  of  Ovll  Procedure  of  1877 
was  devoted  to  the  subject  of  mandamus. 
Tbe  Supreme  Court  held  that  a  proper  Issue 
was  presented  by  the  pleadings  under  this 
chapter  of  the  Code.  The  following  excerpte 
are  taken  from  the  oi^nlon:  "The  presump- 
ti<m  whidi  the  law  indulges  In  fovor  of  the 
conduct  of  public  officers  is  always  liable  to 
be  rebutted  in  a  proper  proceeding.  Wheth- 
er this  be  a  proper  proceeding  to  test  the 
validity  of  the  election  may,  perhaps,  depend 
upon  the  question  whether  the  laws  of  the 
state  afforded  a  plain  and  ample  remedy  for 
contesting  the  ^ect^on.  Code  of  Civil  Pro- 
cedure, f  802.  •  •  •  Our  statute  makes 
no  provision  for  a  contest  of  an  election  of 
this  character.    No  tribunal  is  provided. 
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and  no  mention  la  mtuOe  of  tbe  «nb]ect 
on]7  tie<4lQn  contests  aiUhorlzed  In  conntleB 
are  those  of  officers.  General  Laws,  sees. 
1013,  1034.  It  Is  also  clear  tbat  there  Is  no 
ronedy  by  ano  warranto,  t<a  that  remedy  Is 
only  employed  to  test  the  right  to  an  office 
or  franc^Bfc  High,  Bz.  heg.  Bern.  |  018; 
People  ex  reL  r.  Whitcomb,  55  111.  172.  Un- 
less, ther^or^  tbe  ttmctioiis  of  the  caavass- 
ing  officers  of  a  judicial  nature,  and 
their  determination  as  to  the  result  of  the 
vote  partakes  of  the  nature 'of  a  Judgment, 
there  remains  no  doubt  of  the  right  to  In- 
quire into  the  regularity  and  validity  of 
their  acts  in  tbhs  proceeding.  What,  then, 
were  the  powers  conferred  by  law  upon  the 
board  of  canvassers  T  The  genonl  mle  is 
that  the  powers  of  canvassers  are  ministeri- 
al. Involving  simply  the  labor  of  counting  the 
votes  returned,  and  determining  who  has  re- 
ceived the  highest  number.  They  have  a 
quasi  judicial  power  to  determine  whether 
the  papers  transmitted  to  them  are  genuine 
election  returns,  but  tb^  have  no  Judicial 
power  to  reject  votes  polled.  High,  Ex.  Leg. 
Rem.  I  60 ;  McCrary  on  Elections,  H  81,  85, 
and  authorities  dted.  Of  course,  the  rule  is 
subject  to  modification  by  statute.  No  statu- 
tory modlBcation,  however,  existed  which  in 
any  manner  changed  the  rule  In  the  case  at 
bar.  The  coucluslon  at  which  we  arrive  Is 
tliat  the  regnlarlty  o(  the  proceeding  of  the 
lioard  of  canvassers  may  be  inquired  Into 
in  this  proceeding,  and,  if  the  result  of  the 
election  was  in  fact  as  alleged  in  the  an- 
swer of  the  respondents,  Justice  and  law  alike 
require  that  the  peremptory  writ  be  denied." 
In  that  case  there  was  no  statute  prescribing 
a  forum  or  method  for  testing  the  validity 
of  an  election  held  to  locate  or  remove  a 
county  seat,  hence  no  remedy  in  law  to  in- 
quire into  the  validity  thereof,  but  the  court 
clearly  held  that  the  charges  of  fraud  and 
illegal  voting  alleged  In  the  petition  could  be 
determined  in  a  mandamus  proceeding,  and 
cites  with  approval  tbe  case  of  Calaveras 
Gounty  v.  Brockway,  30  Cal.  830.  The  lat- 
ter case  is  also  founded  upon  mandamus 
proceedings,  and  the  facts  therein  and  In 
the  case  of  Dean  v.  County  Commissioners, 
8upra,  are  noticeably  similar.  Identical  ques- 
tions of  law  seem  to  have  been  raised  In 
both  cases,  and  the  courts'  rulings  were  the 
same.  While  nothing  was  said  in  the  Ctoli- 
fornia  case  as  to  whether  or  not  the  statutes 
of  that  state  provide  a  tribunal  or  proceed- 
ing for  determining  the  validity  of  the  elec- 
tion. It  can  be  fairly  presumed  that  no  such 
statute  then  existed.  That  opinion  sustained 
the  right  of  tbe  lower  court  to  thoroughly 
investigate  the  frauds  alleged  to  have  been 
committed  at  the  election  through  manda- 
mus proceedings.  The  court  says:  "Assxmi- 
Ing,  as  we  think  may  properly  be  done,  that 
the  board  of  supervisors  was  the  proper  au- 
thority to  canvass  the  votes  cast  at  the 
^)eclal  election  respecting  the  location  and 


establishment  of  the  county  seat,  and  to  de- 
clare the  remit  of  such  dectkm,  It  does  not 
therefore  follow  that  their  determination  was 
c<Hiclu8tve,  though  in  the  tost  instance  It 
stands  a^  prima  fade  evidence  that  the  re- 
sult was  as  dedared.  The  determinatloa  of 
the  board  of  supervisors  that  the  town  of 
San  Andreas  had  received  a  majority  of  all 
the  votes  caat  is  prima  fade  evid^ice  of  the 
fact  so  determined,  but,  like  all  other  i^bna 
facte  evidence  it  must  be  r^rded  as  open 
to  contradiction ;  and,  If  the  fact  be  other- 
wise  than  as  determined  by  the  board,  it 
would  be  an  unjust  denial  of  the  rIgUs  ct 
the  electors  of  the  county  to  shut  the  door 
against  all  r^edy  for  ttie  redress  of  the 
wrong.  If  San  Andreas  was  elected,  and 
thereby  established  as  the  county  seat  (ME  Cal* 
averas  county,  it  was  1^  the  expressed  will 
of  a  majority  of  the  electors  who  voted,  and 
not  by  the  determination  or  certificate  of  the 
board  of  supervisora  If  a  false  estimate  of 
the  number  of  votes  cast  for  the  respective 
places  was  made  and  announced  by  the  board, 
whether  Intentionally  or  otherwise,  Justice 
demands  that  the  injured  party  or  portion  of 
the  citizens  of  tbe  county  should  have  the 
opportunity  of  making  it  manifest,  and  of 
having  the  true  result  ascertained  and  de- 
termined." The  following  citation  is  a  part 
of  section  880,  McCrary  on  Elections,  viz.: 
"An  adequate  remedy  will  always  be  found 
either  at  law  or  In  equity,  for  frauds  per- 
petrated against  tbe  purity  of  elections.  It 
the  result  has  been  secured  by  fraud,  and 
the  statute  has  provided  no  mode  of  redress, 
it  by  no  means  follows  that  no  redress  can 
be  had."  Paragraph  9,  p.  392,  0  A.  ft  Enc. 
of  Law  Clot  Ed.),  reads  as  follows:  "While 
the  court  will  not  enjoin  the  holding  of  an 
election,  or  the  canvass  of  the  vote,  yet  when 
the  election  Is  held  to  determine  questions 
such  as  the  removal  of  the  county  seats,  or 
subscribing  to  capital  stock  of  corporations, 
and  there  is  no  provision  for  contesting  the 
Election,  it  has  been  held  that  an  Injunction 
may  be  granted  to  prevent  the  officer  from 
doing  the  act  authorized  by  the  dection, 
where  it  la  alleged  that  the  majority  was 
caused  by  fraudulent  or  Illegal  voting." 

Boren  v.  Smith  et  al.,  47  111.  4S2,  was  a 
suit  in  equity  over  a  county  seat  location; 
It  being  alleged  that  sufficient  fraudulent 
votes  had  been  cast  to  change  the  result  of 
tbe  election  as  announced.  It  was  sought  to 
enjoin  the  removal  of  the  county  seat  as 
it  then  existed.  The  court  ruled  that  the 
circuit  court  had  Jurisdiction  under  its  equity 
powers  to 'entertain  and  determine  the  suit. 
The  court  said :  "It  was  urged  that  the  court 
below  had  no  jurisdiction  to  entertain  tha 
bill.  It  is,  no  doubt,  true  that  a  court  of 
equity  will  never  Interfere  to  determine  which 
of  two  persons  has  been  elected  to  an  office, 
or  to  try  the  rights  of  parties  to  hold  an  of- 
fice, as  In  such  cases  the  law  has  afforded 
adequate  and  appropriate  remedies,  still  this 
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U  not'c  taiere  conteateA  decUon.  It  !t  to 
determine  wbere  tbe  cldxena  of  a  connty 
bave  tbe  legal  right  to  transact  public  bnsl- 
nees.  It  Is  true  It  may  incidentally  Involve 
tbe  qoestton  wbether  the  vote  baa  been  fair- 
ly taken,  and.  If  frand  baa  been  committed, 
to  poi^  the  polle.  •  •  •  And,  as  tbe 
Constitatlon  and  tbe  law  have  failed  to  af- 
fbrd  a  apedflc  remedy  to  iwevent  this  pro- 
Tioion  from  being  defeated,  it  ia  eminently 
propOT  that  equity  should  afford  the  requisite 
relief  In  such  cases."  People  v.  Wlant.  48 
IlL  268.  was  another  county  seat  case,  in 
which  the  Snprone  Oonrt  held  that  a  court 
of  equity  had  Jurisdiction  over  the  eaufi.  The 
basis  of  the  proceeding  was  fraud  and  Illegal 
voting.  Tbe  court  said:  "This  is  a  case  un- 
lite  a  mere  contest  of  two  individuals  as  to 
which  shall  exercise  tbe  powers  and  perform 
tbe  duties  of  an  office.  In  that  case  tbe  in- 
dividuals are  immediately  interested,  and  the 
public  remotely:  but  in  this  case  it  Is  a  mat- 
ter of  public  concern  to  the  people  of  tbe 
eonnty.  In  that,  the  law  has  afforded  an 
ample  remedy  by  conforming  to  the  statute 
authorizing  them  to  contest  the  election  to 
determine  wiiidi  is  fsitltled  to  tbe  office^ 
while  in  this  no  means  are  provided  by  the 
statute  for  carrying  into  effect  tbe  will  of 
the  majority  under  tbe  law.  when,  appar- 
ently, tbw«rted  by  fraud,  accident,  or  mis- 
take; hence  tbe  -necessity  of  equity  to  enter- 
tain Jurisdiction  and  altord  relief."  To  the 
same  effect :  ^mpson  County  v.  Buckley,  85 
Miss.  713.  88  South.  104;  Oerlni  v.  DeLong 
et  aL,  7  Gal.  App.  898,  94  Pac.  682;  Uaxey 
T.  Mack.  SO  Ark.  478. 

Appellants  place  great  reliance  on  the  case 
of  Dfckcy  V.  Reed.  78.  111.  282.  That  case 
does  seem  to  limit  tbe  JurlsdictiMi  of  courts 
of  equity  under  tbelr  former  decisions  strict- 
ly to  county  seat  cases,  and  appears  to  sns- 
taln  such  Jurisdiction  only  because  of  a  con- 
stitutional provision  of  that  state.  However, 
it  is  well  to  notice  lhat  tiie  only  issue  before 
tbe  court  in  that  case -was  as  to  tbe  power 
of  a  court  of  equity,  under  a  constitutional 
provision  like  ours,  to  restrain  tbe  council 
from  canvassing  the  returns  made  Co  them 
by  the  Jttdgefe  and  clerks  of  election.  The 
court  denied  tbe  Jurisdiction,  which  ruling  is 
in  harmony  with  Vickery  v.  Wilson,  snpra. 
and  tbe  great  weight  of  authority  in  this 
country.  Another  important  and  dlstlngnlsb- 
Ing  feature  of  that  case  from  the  one  at 
bar  Is  that  at  the  time  the  proceedings  were 
begnn  In  that  case  there  was  a  statute  of 
Illinois  which  provided  for  contesting  the 
validity  of  the  election  under  consideration. 
Tbe  following  language  appears  in  tbe  opin- 
ion: "Thus  It  is  seen  there  was  C(Hnplete, 
and,  in  every  way,  an  ample,  remedy  express- 
ly provided  for  contesting  this  election  un- 
der tbe  statute,  but  it  was  not  Invoked. 
Hence  there  could  be  no  pretense  of  Jurisdic- 
tion from  necessity.  The  remedy  was  ob- 
vious, plain,  and  simple  in  its  applfcatlon, 
and,  being  ample  and  complete,  there  Is  not 
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the  sllg^teet  nuau  why  equity  dumld  In- 
terpose and  perform  tbe  fuzurtlons  of  tbe 
county  court,  wbere  the  statute  had  placed 
it"  On  'this  iwlnt  this  case  is  In  harmony 
with  People  v.  Londoner.  13  GtOo.  303,  22 
Pac.  764,  6  L.  B.  A.  444.  The  case  of  Gibson 
v.  Board  of  Supervisors.  80  CaL  3S9.  22  Pac. 
225,  arose  over  an  election  held  at  which 
was  submitted  tbe  question  of  issuli«  bonds 
to  buUd  bridges.  Tbe  action  was  in  equity, 
and  tbe  Jurisdiction  of  tbe  court  was  chal- 
lenged. It  was  charged  that  tbe  returning 
board  tailed  to  count  a  large  number  of  law- 
ful votes,  Iberelqr  mafciiMC  it  appear  Uiat  a 
constitutional  two-thirds  majority  bad  not 
voted  In  favor  of  the  issue,  while  In  truth 
and  fact,  as  alleged,  more  than  a  two-thirds 
lawful  majority  bad  voted  In  favor  of  issu- 
ing the  bonds.  The  court  tried  the  issues, 
and  altered  its  decree  setting  aside  the  order 
of  the  returning  board,  and  declaring  the 
question  of  Issuing  bonds  bad  been  duly  car- 
ried. The  Suprwne  Court  sustained  the  equity 
Jurisdiction  of  the  superior  court,  and  In  the 
opinion  we  And  this  language:  "But  the 
main  dtfense  set  -up  by  appellant  is  tbat  no 
court  by  any  form  of  action  or  proceeding, 
legal  or  equitable,  has  any  Jurisdiction  or 
authority  to  Inquire  into  the  result  of  an 
election  on  a  qnestkm  of  the  issuance  of 
bonds;  that  the  whole  matter  is  beyond  the 
scope  of  Judicial  investigation.  It  is  said 
tbat  there  can  be  a  contest  in  a  court  over 
tbe  election  to  an  office  simply  because  tbe 
statute  provides  a  procedure  for  such  a  con- 
test; but  tbat  as  there  Is  no  sucb  procedure 
provided  for  a  contest  about  ai^  other  kind 
of  election,  and,  as  the  subject  is  in  Its  na- 
ture beyond  the  cognizance  of  courts,  there- 
fore there  is  no  Judicial  Jurisdiction  ol  any 
kind  to  determine  any  question  rtsing  out 
of  sutib  election.  If  tbat  position  be  correct^ 
then  Its  consequences  are  far-reaching  and 
alarming."  IHu  reasoning  in  this  case  was 
lar^ly  based  upon  the  courtfs  constru^on 
of  a  constitutional  provision  concerning  the 
creation  of  indebtedness  counties  only 
upon  tbe  assent  of  two-tblrds  of  tbe  qualified 
electors,  which  provision  is  quite  similar  to 
tbat  of  tbe  Gonatltution  of  Illinois,  In  force 
when  the  opinion  was  roidered  in  Dickey 
V.  Reed,  supra. 

Kennedy  v.  Warner  et  aL,  M  AOsc.  Rep. 
862,  100  N.  T.  Supp.  616.  was  a  proceeding 
wherein  one  Kennedy  sought  to  restrain  the 
town  clerk  and  others  from  proceeding  under 
a  local  option  election,  claiming  that  the 
election  was  Illegal  by  reason  of  the  absence 
of  a  lawful  petition  preceding  the  election 
as  required  by  law.  The  Supreme  Court  of 
New  York  (corresponding  to  our  district 
court)  granted  the  writ  of  injunction  after 
determining  tbe  Issues.  Tbe  court  says:  "If 
I  am  correct  In  this  conclusion,  it  would 
seem  that  tbe  plaintiff  Is  entitled  to  relief 
In  some  form.  Tbe  remedy,  however,  is  not 
a  resubmission  at  a  special,  town  meeting, 
neither  is  It  mandamus,  as  that  Issues  to 
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compel  Uie  peiformance  nt  duties  wbldi 
■tumid  luiTe  been  itoif ormed  but  wMdi  bave 
bem  OAglected.  It  Is  e^aally  clear  that  tlie 
*aUdlt7  ot  an  electton  as  to  lo^l  option 
cannot  be  Inquired  into  upon  a  writ  of 
certloiari.  Notwithstanding  the  plaintiff  did 
not  bring  this  action  In  behalf  or  himself  and 
all  otbors  Interested,  I  think  this  court  bad 
jurisdietlcHi  to  restrain  the  defendants  from 
proceeding  In  violation  of  law  and  to  the 
prejudice  of  the  Individual  rights  of  the 
plaintiff."  The  same  court  tost  mentioned 
in  Raymond  v.  Clement,  118  A^.  Dlv.  528. 
102  N.  X.  Supp.  1070,  decided  that,  in  the 
absence  of  a  statute  providliig  a  metliod  and 
forum  for  testing  the  validity  of  an  election 
held  under  a  local  option  statute,  the 
Snprme  Court  bad  Jurisdiction  under  its 
■  equltj  powers  granted  by  the  Constitution 
to  hear  and  determine  a  cause  involving  the 
validity  of  such  election.  In  the  case  there 
considered  there  was  a  statute  providing  for 
the  resubmission  of  the  question,  In  case  it 
had  been  improperly  submitted  at  the  former 
election.  The  following  excerpt  Is  found  in 
the  opinion:  "The  only  question  presented 
by  this  appeal  Is  whether  the  plaintiffs  can 
obtain  relief  in  an  action  in  equity,  or  must 
they  seek  redress  in  the  manner  provided  by 
section  16  of  the  liquor  tax  law.  •  *  * 
Unless  the  statutory  provisions  furnish  not 
only  a  mnedy, .  but  the  exclusive  means  of 
righting  the  wrong  complained  of,  unques- 
tionably a  court  of  equl^  would  have  juris- 
diction In  the  premises."  In  the  same  court 
may  be  found  anotber  case  involving  ques- 
tions arising  under  a  local  option  election: 
Ulrlch  V.  Clement  (Sup.)  124  N.  T.  Supp. 
183.  In  that  case  certain  propositions  were 
submitted  under  the  liquor  tax  law  to  the 
voters.  It  was  claimed  in  the  petition  that 
the  board  of  inspectors  erroneously  and 
falsely  certlded  the  result  of  the  vote,  and 
equitable  relief  was  asked  for.  The  Supreme 
Court  again  ruled  that  under  its  constitu- 
tional power  it  bad  full  Jurisdiction  in  equity 
to  hear  and  determine  the  case  and  grant 
the  relief  prayed  for.  The  following  excerpts 
are  taken  from  the  opinion:  "The  defend- 
ants «  «  *  contend  that  plalnUSs  have 
adopted  the  wrong  remedy,  that  a  court  of 
equity  has  no  jurisdiction  In  the  matter,  and 
that  even  though  proposition  No.  4  was  car- 
ried at  the  town  meeting  in  question,  and 
ttiat  the  votes  properly  counted  showed  that 
fact,  if  the  inspectors  made  a  false  certlfl* 
cate  as  to  the  result,  certifying  that  it  had 
been  lost,  whereas  the  ballots  showed  it  had 
been  carried,  a  court  of  equity  has  no  power 
to  right  this  wrong,  and  that  the  only  reme- 
dy ttiat  the  plaintlBb  have  la  to  apply  for  a 
resubmission  of  the  question  at  another  town 
meeting.  I  cannot  agree  with  the  learned 
counsel  for  defendants  in  this  proposition. 
If  questions  under  the  liquor  tax  law  are 
properly  submitted  to  the  voters  at  a  town 
meeting  and  the  propositions  are  carried  by 
a  majority,  of  the  legal  votes  cast  on  those 


questions,  and  the  Inspectors  make  a  falsa 
eertiflcate  certifying  that  tba  propositions 
were  lost,  when  the  votas  showed  that  they 
were  carried.  If  there  la  no  law  to  i^ve  an 
aggrieved  party  relief  without  going  through 
the  expensive  and  uncertain  procesa  re- 
submitting the  qnestlonfl  at  another  town 
meeting,  it  Is  time  there  was  some  authority 
to  correct  such  a  wrong,  and  the  Snprone 
Court  exercising  Its  equity  Jurisdiction  -  baa 
authority  to  afford  equitable  relief  In  a  case 
of  this  character  tf  the  facts  warrant  it 
N.  Y.  Const  art  6,  I  1.  •  *  •  What  is 
wanted  In  this  mattw,  as  in  all  other  similar 
controversies.  Is  an  honest  election  and  an 
honest  canvass  of  the  vote,  and  then  have 
the  result  correctly  and  honestly  certified. 
*  *  *  For  the  time  has  not  yet  come 
when  the  Supreme  Court  Is  without  power 
to  right  a  wrong  if  the  facts  show  that  a 
wrong  has  been  committed."  Article  6,  |  1, 
of  the  New  York  Gonstltutlon,  above  refer- 
ed  to,  reads  partly  a»  follows:  "The  Su- 
preme Court  is  continued  with  general  juris- 
diction in  law  and  equity,  subject  to  such 
appellate  Jurisdiction  of  the  Court  of  Appeals 
as  now  is  or  may  be  prescribed  by  law  not 
inconsistent  with  this  article."  Our  section 
11  of  the  Constitution  Is  fully  as  broad  and 
far-reaching  In  conferring  Jurisdiction  on  tlie 
district  court  as  that  of  New  Ycak  which 
confers  Jurisdiction  on  the  supreme  court 
While  the  case  of  Innes  v.  Lansing,  7  Paige 
(N.  Y.)  583,  Involved  matters  growing  out  of 
a  partnership,  wherdn  it  appeared  that  there 
was  some  donbt  of  the  Jurisdiction  of  a 
court  of  equity,  the  chancellor  used  this 
language:  "I  regret  that  I  am  obliged  to 
extend  the  jurisdiction  of  this  court  to  this 
new  class  of  cases.  But  wboiever  the  Leg- 
islature creates  new  rights  In  parties,  for  the 
protection  and  enforcement  of  which  rU^ta 
the  common  law  affords  no  effectual  remedy, 
and  the  statute  Its^  does  not  prescribe  the 
mode  in  which  such  rights  are  to  be  protect- 
ed, this  court,  in  the  exerdae  of  its  acknowl- 
edged jurlsdicfdan.  Is  bound  to  give  to  a 
party  the  relief  to  which  he  la  equitably 
entitled  under  the  statdte." 

The  case  of  Shaw  et  aL  T.  Circuit  Cotirt, 
27  3.  D.  49,  m  N.  W.  907,  Is  a  recent  and  well- 
reasoned  case,  wherein  the  authorltiea  both 
pro  and  con  were  reviewed  at  considerable 
length.  This  case  was  an  original  proceed- 
ing in  the  Supreme  Court  for  a  writ  ot 
prohibition  against  the  circuit  court  to  pro- 
hibit it  from  continuing  an  Injunction  there- 
tofore granted  by  said  court  against  the 
removal  of  tlie  county  records,  until  die 
merits  of  the  contest  ooold  be  decided.  Il- 
legal voting  and  various  acts  of  fraud  on 
the  p&Tt  of  election  officials  was  the  basis  of 
the  suit  The  equity  jurisdiction  of  the 
circuit  court  was  (diallenged  by  petitioner, 
but  the  Supreme  Court  sustained  the  circuit 
court  It  seems  there  was  a  statute  provid- 
ing for  contesting  a  connty  seat  election. 
The  following  excerpts  are  taken  from  the 
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opinion,  to  wit;  Tttxe  precise  questions 
under  consideration  by  the  conrt  In  tliat 
case  are  not  disclosed  by  the  record,  and,  If 
the  case  be  considered  as  holding  tMt  a 
proper  and  legitimate  exercise  of  purely 
political  power  cannot  be  controlled  or  In- 
terfered with  by  the  courts,  It  must  be  con- 
ceded that  the  conclnslon  reached  is  snstaln- 
ed  by  an  overwhelming  weight  of  authority. 
But,  where  fraud  or  a  total  want  of  power 
on  the  part  of  the  political  agency  employed 
Is  InrolTed,  the  question  is  an  entirely  d lifer- 
ent one,  and,  where  Mther  fraud  or  want  of 
power  appears,  Judicial  decisions  are  not 
wanting  wlildi  hold  that  courts  may  inter- 
fere with  the  results  of  such  elections  where 
th^  may  iDTolve  the  wrongfal  expMidttareof 
public  moneys  to  the  injurr  <HC  the  voters 
and  taxpayers.  And  authorities  even  go  be- 
yond Uils,  wbwe  through  fraod  constltatbm- 
al  proTl^ons  may  be  rmdered  incq;imitlve  or 
deteftted."  After  oommoitlng  on  cases  cited 
from  Washington  and  Michigan,  apparently 
against  the  power  of  eqnl^  to  give  relief  In 
tboae  eases,  the  oowt  continues:  "Apparen^ 
ly  13ie  Lwlslatnre  has  made  iu>  prorl^Uin  for 
oontestioff  muA  Sections  In  those  states,  and 
tbe  courts  there  follow  the  well^ettied  rule 
that  courts  ttf  equity  will  not  review  tbe  ac- 
tl<m  of  boards  or  oSioen  whow  they  are 
wholly  political  In  diaracter.  But  the  rea- 
sons  given  for  these  decisions  are  not  con- 
trolling here,  where  the  Legialatnre  has 
made  tfeeUon  proceedings  reviewable  by  the 
courts  In  contest  actions.  But,  even  If  these 
daeislona  may  be  Intwpreted  as  holding  that 
because  the  acts  involved  are  political  In 
charaeter  ttie  courts  shall  not  Interfere  to 
iwevmt  the  consommation  of  ftaod  wbltib 
may  result  In  defeating  the  law  and  the  will 
of  the  people,  we  do  not  wish  to  be  under- 
stood as  eoncnrring  In  sncb  views."  Section 
14,  art  S,  of  the  Constltntlon  of  South 
Dakota,  mads  partly  as  fellows:  "The  circuit 
conrts  shall  have  orl^nal  Jurisdiction  of  all 
actions  and  causes,  botli  at  law  and  In  equi- 
ty, and  sncb  appellate  Jurisdiction  as  may  be 
conferred  by  law  and  consistent  with  this 
Constitution.'* 

In  Lanier  et  al.  v.  Padgett  et  al.,  18  Fla. 
842,  another  county  seat  proceeding,  an  In- 
Junction  to  restrain  the  county  officials  from 
removing  the  records  from  tbe  ulstlng  coun- 
ty seat  was  denied  by  the  circuit  court,  and 
aiveal  taken  to  the  Supreme  Court  The 
petition  alleged  that  the  election  to  determine 
tbe  locatiUm  of  the  connty  seat  was  illegal 
f<v  the  want  of  a  snffldent  petition.  Tbe 
court  said:  **nnder  the  general  prayer  of 
the  bUl  that  the  members  of  the  board  of 
county  commissioners  be  enjoined  fnm  mak- 
ing any  taHec  or  doing  any  act  in  tbe  direc- 
tion of  effecting  a  diange  of  the  locaUon  of 
tbe  county  seat  and  tbe  ronoval  of  the  conn- 
ty offices  and  records  by  reason  of  the  re- 
sult <tf  tbe  election,  an  Injunction  should 
have  been  granted.  The  injunction  prayed 
was  not  to  restrain  the  members  of  the 


board  as  canvassers  of  the  result  of  an  deo> 
tlon,  bnt  to  restrain  them  from  acting  upon 
tbe  result  of  an  unauthorized  election.  They 
would,  therefore,  be  not  enjoined  from  do- 
ing what  the  laws  required  them  to  do,  but 
from  doing  an  unlawful  act"  A  portion  of 
section  11.  art  5,  of  tbe  Oonstltation  of 
Florida,  reads  as  follows :  "The  circuit 
courts  shall  have  «ccluaive  orii^nal  Jurisdic- 
tion In  all  cases  In  equity,  also  In  all  cases 
at  law,"  etc. 

Many  other  cases  might  be  dted  holding 
to  the  views  expressed  In  the  dedalons  here- 
inbefore mentioned,  but  the  list  need  not  be 
extended.  After  a  careful  review  of  the  ao- 
tborttles  on  both  sides  of  the  question,  we 
conclude  that  sounder  logic  and  more  per- 
suasive reasoning  predominates  in  favor  of 
those  authorities  which  sustain  the  Jurisdic- 
tion of  courts  of  equity  in  cases  of  this  char- 
acter, and  that  such  rulings  t^d  to  promote 
honest  elections,  discountenance  fraud,  and 
better  protect  the  general  public  interests. 
We  therefore  hold  that  In  the  case  at  bar, 
there  being  no  statutory  provision  for  con- 
testing the  validity  of  an  election  under  the 
local  option  statute,  and  It  appearing  from 
the  record  that  the  election  bad  been  entirely 
completed,  and  the  object  of  the  suit  brought 
was  not  to  restrain  or  enjoin  '  any  official 
from  performing  prescribed  duties  In  and 
about  said  election,  and  it  further  appearing 
that  Illegal  voting  and  frauds  occurred  at 
said  election,  whereby  the  result  was  chang- 
ed, the  district  court,  under  its  general  equity 
powers  granted  by  section  11,  article  6,  of  tbe 
Constitutiou,  bad  power  to  entertain  said 
action,  purge  tbe  election  of  frauds,  and 
afford  such  relief  as  the  exigencies  of  tbe 
case  seemed  to  require,  and  had  power  to 
issue  the  writ  of  injunction  if  supported  by 
tbe  evidence  and  proofs  adduced  at  tbe  trial. 
In  reaching  the  conclusions  above  expressed, 
we  by  no  means  overlook  the  fact  that  many 
courts  of  enviable  standing  In  other  states 
have  given  this  subject  serious  consideration 
and  arrived  at  condusions  directly  opposed 
to  those  we  have  announced.  We  will  not 
however,  attempt  to  declare  where  the 
weight  of  authority  rests.  Notwithstanding 
many  of  the  opposing  authorities  are  support- 
ed by  cogent  and  forceful  reasoning,  we  feel 
better  content  with  the  reasoning  and  re- 
sults of  the  authorities  we  have  decided  to 
follow.  Tbia  opinion  having  been  already  ex- 
tended to  a  greater  length  than  derired,  we 
will  not  attempt  a  discnssion  of  the  oppostng 
authorities,  but  append  a  list  of  those  which 
seem  to  be  strcmgest  in  support  of  tbe  <^ 
posite  side  of  this  issue,  viz.:  Farmeter  v. 
Bonme,  8  Wash.  45,  8S.  Pa&  S86.  ?B7:  State 
V.  PoUce  Jury,  41  La.  Ann.  846,  6  South.  777; 
State  V.  Ju^  18  Za.  Ann.  68;  Hagena  v. 
Police  Jury,  121  La.  634,  46  SonO.  6T8: 
(^Idwell  et  ai  v.  Barrett  et  aL,  7S  Ga.  804; 
Skrlne  et  aL  v.  Jackson  et  al.,  73  Ga.  877: 
Sanders  v.  Hetcalf  et  aL,  1  Tenn.  Ch.  418: 
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Hanen  et  aL  ▼.  Lynch  et  aL,  66  Tex.  146; 
Attorney  General  v.  Supervisors,  33  Mich. 
289;  Hipp  T.  Supervisors,  62  Mich.  466,  29 
N.  W.  77;  10  Am.  &  Eng.  Enc  of  Law,  819. 

[B]  We  will  now  give  consideration  to  sec- 
tion 12,  art  7,  of  the  Constitution.  This 
section  In  Its  present  wording  was  Incorpo- 
rated In  the  Constitution  at  the  time  of  its 
adoption  in  1876.  There  were  only  three 
classes  of  election  contests  referred  to  there- 
in when  adopted,  namely:  (a)  Section  8,  art. 
4,  refers  to  contested  elections  of  certain 
state  officers,  wherein  opposing  candidates 
were  contending  for  the  same  office,  such 
contests  to  be  determined  by  the  two  houses 
of  the  Legislature,  (b)  Section  10,  art  6, 
refers  to  election  contests  of  the  members 
of  the  house  and  senate,  ^ch  body  being 
made  the  Judge  of  the  election  and  Quallflca- 
tlon  of  its  respective  members,  (c)  Schedule 
of  the  Constitution,  section  13,  refers  to  con- 
tested elections  of  the  offices  of  Judges  of 
the  supreme,  district,  and  couuty  courts,  and 
district  attorney,  these  contests  to  be  decid- 
ed by  the  Governor  and  Attorney  General, 
who  determine  who  Is  entitled  to  election 
certlflcates.  These  three  classes  of  electioii 
contests  refer  exclusively  to  disputes  between 
contending  candidates  for  the  yarious  of- 
fices. We  think  the  frsmers  of  the  Constitu- 
tion, In  using  the  words  "the  several  classes 
of  election  contests  not  herein  provided  for," 
had  in  mbid  similar  classes  of  election  con- 
tests elsewhere  mentioned  In  the  Constitu- 
tion, which  only  referred  to  contests  for  pub- 
lic ofOce.  We  find  no  menUon  In  the  original 
Constitution  of  any  "election  contirat"  where- 
in a  question  Is  to  be  submitted  to  the  voters 
at  an  election  for  their  approval  or  dlsai^- 
proval.  In  1876  local  option  laws  were  but 
little  known,  if  at  all,  and  it  Is  a  fair  pre- 
sumption  that  the  phrase  "classes  of  election 
contests  not  lierelQ  provided  for"  bad  refer- 
ence only  to  classes  of  election  contests  grow- 
ing  out  of  a  dispute  concerning  some  public 
office,  and  could  not  have  referred  to  or  con- 
templated such  an  election  as  we  are  now 
considering.  Be  that  as  it  may,  there  is 
nothing  in  section  12  which  in  any  way  quali- 
fies section  11,  art  6;  hence  the  power  of  the 
district  court  to  exercise  its  equity  Jurisdiction 
granted  by  section  11  would  still  remain,  re- 
gardless of  section  12.  The  General  Assem- 
bly under  Its  plenary  power  would  have  au- 
thority to  enact  legislation  commanded  by 
that  section,  even  if  it  were  wholly  absent 
from  the  Constitution.  The  section  can  only 
be  considered  as  a  constitutional  mandate 
to  the  General  Assembly  to  do  the  thing 
th^in  commanded,  and,  if  the  latter  body 
should  decline  or  neglect  to  act  in  pursuance 
of  the  mandate,  there  is  no  way  known  to 
coerce  the  Legislature  into  obedience.  It 
cannot  be  said  that  section  12  is  a  limitation 
upon  the  power  of  the  General  .Assembly  to 
pass  any  act  concerning  other  ''election  con- 
testa"  than  those  meiitloiied  therein.  Cooley's 


Constitutional  limltaUons  (6th  Bd.)  p.  UH. 
reads  as  foltows;  "Id  creating  a  legislative 
department  and  conferring  upon  it  the  leg- 
islative power,  the  people  must  be  under- 
stood to  have  conferred  the  full  and  com- 
plete power  as  it  rests  in,  and  may  be  exer- 
cised by,  the  sovereign  power  of  any  coun- 
try, subject  only  to  such  restrictions  as  tbey 
may  have  seen  fit  to  impose,  and  to  the  lim> 
Itations  which  are  contained  In  the  ConsUto- 
tion  of  the  United  States.  The  legislative 
department  Is  not  made  a  special  agency  for 
the  exercise  of  specially  defined  legislative 
powers,  but  is  Intrusted  with  the  general  au- 
thority to  make  laws  at  discretion." 

[9,10]  Appellants  claim  that  the  petition 
for  submitting  the  anti-saloon  territory  ques- 
tion to  the  voters  was  fatally  d^ectlve.  The 
court  would  be  well  Justified  in  passing  this 
otkjection  by  unnoticed,  for  the  reason  tiiat 
a  copy  of  the  petition  does  not  appear  in  the 
abstract  of  record.  This  omission  is  a  clear 
violation  of  rule  14  (80  Pac.  tHI)  of  the  Su- 
preme Court  to  which  court  tUs  case  was 
originally  appealed.  Howevo:,  we  will  de- 
termine the  objectloii  on  its  merits.  The 
first  objection  to  the  petition  Is  that  It  does 
not  appear  on  its  Csce  to  have  been  signed 
40  per  cent  of  the  qualified  electors  voting 
at  the  last  sterol  election  in  the  town  of 
Pagosa  Springs.  We  see  no  merit  in  this 
conteiitl<ni.  The  evldenoe  clearly  shows  that 
at  the  last  general  election  of  the  said  town 
of  Pagosa  Springs,  in  190e,  the  total  vote 
cast  was  113.  The  petition  contains  more 
than  enough  names  purportli^  to  be  quali- 
fied electors  to  conform  to  the  i^tnte.  Tbera 
is  nothing  In  the  local  option  act  of  1907, 
supra,  which  requires  the  petition  to  allow 
this  fact  on  its  face.  Moreover,  a  form  oC 
petition  is  prescribed  in  the  act  which  form 
Is  substantially  ffdlowed  by  the  petition.  It 
was  verified  and  was  In  anbstanOal  conform- 
ity with  '^  statute  respecting  sncb  verl- 
Acaticm.  The  statute  reads:  "SudU  petition 
so  verified,  or  a  copy  thereof  doly  certified 
as  hereinafter  provided,  shall  be  prima  fade 
evidence  that  ttn  signatures,  statement  of 
residence,  and  dates  upon  sudi  petition,  are 
genuine  and  true,  and  that  the  persons  sign- 
ing same  are  qualified  electors  of  the  politi- 
cal ^bdlvision  named." 

[11]  Appellants  furt^ier  question  the  suffi- 
ciency of  the  petition  upon  the  ground  that 
the  v^lficatlon  does  not  state  **Cbe  residence 
address  of  the  persons  signing  said  aJffidavlt 
or  that  such  person  or  persons  Is  or  are 
qualified  elector^'  of  the  town.  This  objefr 
tlon  has  some  merit,  but  we  believe  the  veri- 
fication substantially  conforms  to  the  statute 
in  this  respect  A  part  of  the  verification 
reads  as  follows:  "1,  the  undersigned  elec- 
tor of  the  town  of  Pagosa  Springs,  do 
solemnly  swear,"  etc  It  is  true  this  part  of 
the  verification  does  not  use  the  words 
"qualified  elector,"  and  does  not  state  in 
terms  the  "residence  address"  of  affiant  Is 
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PagoBa  SprlngB,  bat  we  t^ilofc  the  phrase 
Jost  quoted  Implies  by  fair  Inference  that 
aOkiDt  was  a  Qualified  elector  and  that  bis 
residence  was  In  that  town.  No  street  num- 
ber or  other  specific  designation  of  affiant's 
domicile  Is  required  by  the  statute  to  be 
stated,  as  would  be  the  case  if  the  town 
contained  a  population  of  over  ten  thousand 
people.  Appellants  further  assert  that  the 
petition  is  fatal.  In  that  tbe  signers  thereof 
have  not  therein  stated  their  residence  ad- 
dress, and  it  Ir  not  shown  therein  that  they 
signed  the  petition  not  more  tlian  90  days 
preceding  the  date  of  filing  tbe  same.  The 
petition  was  filed  March  4, 1910.  It  contained 
three  columns,  the  first  headed  by  the  word 
"name."  In  this  column  all  the  signatures 
appeared.  Tbe  second  column  was  headed  by 
the  word  "residence,"  under  which  appear- 
ed, after  each  name,  the  words  "Pagosa 
Springs."  The  third  column  was  headed  by 
the  word  "date,"  under  which  was  written, 
after  each  name^  either  a  certain  date  In 
January  or  a  certain  date  in  February,  but  In 
some  instances  the  year  was  omitted.  As 
46  names  were  all  that  was  required  by  the 
statute  to  appear  on  the  petition,  if  those 
names  after  whlcb  the  year  was  not  written 
be  eliminated,  there  still  remain  54  names 
after  which  tbe  year  1910  Is  written;  tbere- 
fctre  the  petition  Is  not  open  to  the  objection 
raised.  It  Is  obvious  from  an  Inspection 
of  the  petition  that  none  of  the  signatures 
were  written  thereon  more  than  90  days  pri- 
or to  its  filing.  As  to  the  complaint  stating 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, we  think  there  can  be  no  question  that 
it  does. 

Proceeding  now  to  a  consideration  of  the 
evidence,  21  persons  are  charged  In  the  com- 
plaint as  having  illegally  voted  at  said  elec- 
tion against  the  town  becoming  antl-saloon 
territory.  A  la^e  number  of  witnesses  gave 
testimony  at  the  trial  on  behalf  of  both  par- 
ties, and  tbe  court  in  its  decree  found  that 
at  the  election  154  votes  were  claimed  to 
bave  been  cast  and  counted  against  the  town 
becoming  anti-aaloon  territory,  and  148  votes 
in  favor  of  the  proposition;  but  in  truth  and 
t&ct  only  142  legal  electors  voted  "no"  upon 
tbe  proposition  submitted,  while  145  such 
Sectors  voted  "yes,"  and  by  reason  of  such 
vote  the  town  lawfully  became  anti-saloon  < 
territory.  The  decree  further  found  that  12 
persons,  naming  them,  bad  voted  at  said 
election  against  the  proposition,  who  were 
not  quaUfi<id  electors,  and  the  court  elimi- 
nated them  from  the  count.  It  also  found 
that  three  persons,  naming  them,  had  voted 
at  said  election  In  favor  of  the  proposition, 
who  were  not  qualified  doctors,  and  their 
votes  were  eliminated  by  the  court  from  the 
count.  We  have  carefully  read  all  the  evl* 
dence,  and  find  that  In  every  Instance  where 
votes  were  rejected  by  the  c(furt,  as  above 
shown,  there,  was  conflict  of  testimony  as  tQ 


the  i>ersons  who  cast  Uiese  votes  beiDg  qnall* 
fied  electors. 

[12]  We  may  not  substltnte  oar  Judgment 
as  to  credibility  for  that  of  the  trial  Judge 
who  heard  tbe  witnesses  and  observed  their 
manner  and  actions  while  testifying.  How- 
ever, the  farther  lengthening  of  this  opinion 
by  detailed  consideration  of  the  evidence  and 
rulings  of  the  court  as  to  each  voter  whose 
ballot  was  rejected  would  be  unwarranted. 

[IS]  The  trial  court,  against  appellants' 
objections,  admitted  In  evld^ce  certain  dec- 
larations of  voters  made  before  and  after 
election  tending  to  disqualify  them  as  legal 
voters.  Of  the  12  whose  votes  were  eliminat- 
ed from  the  count,  do  serious  objections  to 
the  court's  action  were  made  as  to  Martina 
Vargas,  Marlon  Ford,  and  Violet  Gordon. 
Bight  of  the  remainder  whose  votes  were 
excluded  were  present  and  testified  at  tbe 
trial  and  had  an  opportunity  to  dispute  the 
testimony  concerning  their  alleged  declara- 
tions, and  we  thlnlc  under  such  circumstanc- 
es the  admission  of  such  declarations  has  not 
been  h^d  prejudicial.  People  ex  rel.  v.  Com- 
missioners, 7  Colo.  180,  2  Pac.  012,  16  Oyc. 
422. 

[U,  15]  As  to  the  voter  Swan  Larson  who 
was  not  present  as  a  witness,  we  think  it  not 
necessary  to  determine  the  doubtful  question 
<^  the  admissibility  of  his  declarations,  for 
two  reasons:  (a)  There  was  other  evidence 
before  the  court  I)e8ldes  the  declarations  of 
Larson,  testified  to  by  the  vrttne&ees,  whi(^ 
would  warrant  the  court  In  determining  his 
qnalifications  as  a  voter;  (b)  the  case  was 
tried  to  the  court  without  the  Intervention 
of  a  Jury,  and  it  will  not  be  presumed  that 
the  court  gave  any  weight  to  testimony  not 
lawfully  admissible. 

[16]  As  to  whether  or  not  the  voter,  on 
the  witness  stand,  who  has  cast  his  vote  at 
an  election,  may  testify  as  to  how  he  voted, 
the  great  weight  of  authority  Is  that  It  la  a 
personal  privilege  which  he  may  waive  at 
his  option;  but  he  cannot  be  compelled  to 
testify  against  his  will.  All  the  facts  con- 
cerning the  qualiflcati(ms  of  the  voters 
whose  ballots  were  excluded  by  the  court 
were  earnestly  contested  at  the  trial.  The 
court  having  resolved  such  facts  in  favor  of 
appellees,  and  there  appearing  to  be  suffi- 
cient evidence  to  support  the  decree,  tbe 
Judgment  will  be  affirmed. 

Judgment  affirmed. 

CUNNINGHAM,  P.  J.,  not  partlcipatiiig. 

m  Or.  i«> 
WALKER  et  aL  V.  WABBINO  et  aL 

(Supreme  Court  of  Oregon.    March  11,  1913.) 

1.  Appeal  and  Ebrob  (8  1010*)— Tbial  bt 
coubt— flndino — bjvidence. 

On  appeal,  in  an  action  at  law  tried  be* 
fore  the  court  without  a  jury,  tbe  Supreme 
Court  will  examine  the  evidence  only  b>'  ascer: 
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tain  if  there  la  any  competent  evidence  to  sup- 
port the  findings. 

[Bd.  Note.— For  other  cuea,  see  Appeal  and 
Brror,  Cent  Dig.  H  8879-3082.  40^;  Dec. 
Dig,  1  ioia«j 

2.  Appeal  ahd  Erboe  <|  1010*)— Findings— 
bvioenck. 

Where,  in  an  action  for  the  price  of  nur- 
sery stock  sold  under  a  contract  which  did  not 
fix  the  price  of  plum  trees,  various  lists  of 
prices  of  trees  of  exactly  the  same  size  and 
similarly  named  were  put  in  evidence  as  having 
been  furnished  with  the  stock,  a  finding  fixing 
the  price  of  the  plum  trees  at  the  same  rate  as 
mentioned  in  the  contract  for  prune  trees  could 
not  be  disturbed  on  appeal,  on  the  ground  that 
it  was  sustained  by  do  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  8e7»-S982.  4024;  Dee. 
Dig.  i  lOia*] 

3.  Saubb  (|  194*)— contract— Delay  in 
Making  Patuknts— FoBnciTUBi  or  Pat- 
he  mts. 

A  contract  for  the  sale  of  nursery  trees 
provided  that  the  buyer  should,  \a  the  toll,  ad- 
vance so  much  per  thousand  buds,  and  in  the 
next  spring  advance  a  like  amount  for  grafting 
all  trees  not  previously  budded,  the  amount  so 
paid  "to  be  deducted  from  the  bill  at  the  last 
delivery  of  stock,"  and  also  provided  that  if 
the  payments  tlierein  provided  for  were  not 
made  payments  theretofore  made  could  be  for- 
feited. Held  that,  the  contract  being  an  en- 
tirety, a  mere  delay  by  the  buyer  in  making 
payments,  without  any  conduct  indicating  an 
intent  to  abandon  the  contract,  did  not  author- 
ize the  seller  to  declare  a  forfeiture  of  tiie  ad- 
vance payments  and  to  refuse  to  credit  such 
payments  on  the  account  for  the  trees  deliv- 
ered. 

[Ed.  Note.— For  other  cases,  ne  Saln^  Cent 
Dig.  i  608:  Dec  Dig.  {  194>] 

Appeal  from  Circuit  Court,  Uari(ni  Coun- 
ty; Percy  R.  Kelly,  Judge. 

Action  by  W.  W.  Walker  and  others  against 
J.  D.  Warring  and  another.  From  Judgment 
for  plaintiffs,  defendants  appeal.  Modified 
and  affirmed. 

This  l8  an  action  for  nuner.  The  cause 
was  tried  before  tbe.  court  without  a  Juir* 
From  a  Judgment  In  faror  of  idatntlffB,  te- 
fendants  appeal. 

Hie  first  cause  of  action  Is  fOr  the  record 
ery  of  $3^2.26  on  a  contjnct  entered  Into 
betweoi  plalntUb  and  detaidant  J.  D.  Waz^ 
ring,  on  October  80, 1900,  the  paymoitB  to  be- 
come due  on  the  cmtraet  being  guaranteed 
by  the  defendant  Citpltal  City  Nursery  Com* 
pany,  a  cmrpoxatlon.  The  contnct  provided, 
among  otber  things,  for  the  sale  and  deUvery 
by  idalntlffB,  doing  business  under  the  firm 
name  of  Marlon  Count?  Nurseries,  W.  W. 
Walker  ft  Co.,  Proprietors,  to  J.  D.  Warring, 
or  his  order,  of  all  trees  that  might  be  grown 
from  all  seedlings  then  In  the  nurseries  of 
Walker  &  Co.,  the  parties  of  the  first  part, 
whidi  w«e  budded  during  the  season  of 
1900,  OT  to  be  grafted  In  the  spring  of  1010^ 
It  was  stipulated  by  the  contract  Uiat  the 
trees  should  be  carefully  cnltlrated  and 
grown;  and  that  they  should  be  dug  and 
graded  at  each  times  and  In  such  Quantities 
as  the  second  party  mlglit  direct  during  the 


faU  of  lAlO  and  the  spring  of  JAIL  The 
contract  also  made  i>roTlidons  for  the  man- 
ner of  proration  for  shipment,  and  for  the 
delivery  of  the  trees  at  the  city  of  Sales, 
Or.  It  was  agreed  that  Walker  &  Co.  should 
grow  such  varieties  of  stock  as  the  pnrdias- 
er  might  direct,  provided  that  such  scions  or 
buds  could  be  procured.  The  party  of  the 
second  part  promised  to  advance  ^  per  thou- 
sand buds  on  November  6,  1009,  less  $300  ad- 
vanced on  the  contract  at  the  time  of  Its 
execution.  The  prices  to  be  paid  for  the 
trees  known  as  tbe  1910  crop  were  as  fol- 
lows: 

Apples.  4  to  C  ft,  7  ct.  each ;  I  to  4  ft,  8^  ct.  eack. 
Cherry,  4  to<  ft.,  10  ct  each;  S  to  4  ft.,  6  eLt*ct. 
P««r.  4toeft.,  »ct«aeb:  I  to  4  ft,  4^  et  eacfa. 
Peach.  4  to  6  ft,  8  et  uch ;  8  to  4  ft.,  4  ct  each. 
Aprfcot,  4  to  S  ft.,  9  ct  each ;  8  to  4  ft,  4^  ct  each. 
Almond,  4  to  6  ft.,  8  ct  each :  8  to  4  ft..  4^  ct  euh. 
Prune,  4  to  f  ft,  6  et  each :  8  to  4  ft,  8  et  each. 
OoowbeitT  and  eanmnta  Ho.  1,  m  eL  each. 

The  party  of  the  second  part  further  agreed 
to  pay  ^  per  thousand  for  grafting  (during 
the  spring  of  1910)  of  all  trees  not  previous- 
ly budded,  payment  to  be  made  on  April  1. 
1010.  Tbe  balance  of  the  contract  price  for 
trees  was  to  be  paid  one-half  In  cash  at  the 
time  of  delivery,  and  one-half  thereof  <m  or 
before  60  days  after  such  dellverr  of  each 
shipment  as  ordered  during  the  lifft  of  .the 
contract 

The  contract  contained  the  following  clause: 
"It  Is  further  agreed  and  understood  by  and 
between  the  parties  hereto  that  dme  shall 
be  of  the  essence  of  this  contract  and  If 
the  paymrats  herein  provided  fOr  are  not 
made  In  accordance  with  this  agreements  Out 
said  ogreunent  shall  be  null  and  void  and 
the  payments  theretofore  made  be  forf^ted 
at  tbe  option  of  tbe  parties  of  the  first  port" 
And  also:  "It  Is  further  agreed  and  under- 
stood by  and  between  the  parties  hereto  that 
in  the  event  of  Iras  m  damage  to  the  stock 
herein  contracted  through  causes  b^ond  the 
control  of  the  parties  of  the  first  part,  and 
tb^  are  unable  to  deliver  the  stock  as  here- 
in set  forth  to  the  said  seomd  party,  then 
and  in  that  case  the  amount  advanced  by 
the  sold  second  party  as  advance  payment 
shall  he  reftmded  to  said  second  party  by 
said  first  parties  hereto." 

PlalntUts  aU^  that,  pursuant  to  the  tmms 
'of  the  contract,  plalntlffis  on  and  between  Oc- 
tober 18,  1910,  and  December  10,  1910,  de 
llvered  to  the  defendants  nursery  stock  of 
tbe  total  agreed  value  of  the  sum  of  $4,918.- 
41 ;  that  no  part  thereof  has  ever  been  paid, 
except  the  sum  of  9900.65.  paid  on  October 
21, 1910,  and  the  further  sum  ot  I755.S0,  paid 
on  October  28,  1910,  these  paymraits  being 
the  first  payments  on  the  stock  delivered  Id 
OctobOT,  1910,  under  tiie  terms  of  the  emi- 
tract;  that  there  is  now  dne^  unpaid,  and 
owing  to  the  plalntlflb  ttom  the  defmdants 
the  full  sum  of  13,202.26;  that  the  d^end- 
ants  have  made  only  the  first  payment  pro- 
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Tided  fi>r  the  c<mtTftct  on  cwtaln  mneir 
stock  dellTered  on  October  18,  20.  and  27, 
1910,  bat  have  not  made  the  second  payment 
tbereon  as  proTtded  Jn  the  contract;  that 
they  have  made  no  payment  on  the  nnneiy. 
stock  dellTered  on  December  0  and  10,  181^ 
altbongh  long  elnee  dne*  and  paymutt  there- 
in has  been  duly  demanded;  and  plaintiffs 
hereby  ezerdse  th^  option  under  the  con- 
tract to  reBctnd  the  agreement  as  to  ftirthw 
delirerles  tberetmder. 

The  second  canse  of  action  1b  for  the  rea- 
sonable value  of  2;27S  plnm  trees,  f onr  to  six 
feet  In  height,  of  the  reasonable  value  ot 
^88.60,  and  28  plum  trees  from  three  to 
fonr  feet  in  height,  of  the  reasonable  value 
of  84  cenis,  delivered  December  10,  1910i 

The  sevml  exhibits  attached  to  the  com- 
plaint contain  Itemized  bills  of  the  trees  de- 
livered In  October  and  December,  1910,  with 
the  size,  price,  and  amount  stated.  The  dis- 
pute arose  as  to  the  Dec^uber  dellv^.  De> 
foidants  by  their  answer  deny  the  second 
cause  of  action,  and  for  answer  to  the  first 
cause  of  action  aver  that  defendants  have 
kept  and  performed  all  the  terois  and  condi- 
tions of  tbe  contract  on  their  part;  that 
(hey  have  paid  |2,5S7.11.  and  hare  offered  to 
pay  the  additional  sum  of  $665.60 ;  that  plain- 
tiffs have  failed  to  perform  all  the  terms  and 
conditions  of  the  contract  on  their  part,  spec- 
ifying that  the  trees  were  not  properly  cul- 
tivated and  cared  for,  and  that  they  were 
not  dellTered  as  directed  by  defendants  or 
according  to  the  contract,  to  defendants*  dam- 
age In  the  sum  of  $3,263 ;  that  the  trees  ship- 
ped during  the  month  of  December  were 
Mhlpped  upon  the  express  request  of  plaintiffs 
to  store  the  trees  with  the  defendants  until 
required  by  the  latter  for  the  deliveries  In 
the  spring  of  1911,  claiming  that  payment 
therefor  was  not  due  under  the  contract  un- 
til the  spring  of  1011. 

A.  O.  Gondlt,  of  Salem,  for  appellants.  M. 
B.  Pogue  and  W.  T.  Slater,  both  of  Salem, 
for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  appears  that  plaintiffs,  upon  this  claim  be- 
ing made,  Informed  defendant  Warring  that 
he  thereby  forfeited  the  remainder  of  the 
contract.  Plaintiffs  then  commenced  this 
suit,  alleging  that  they  exercised .  their  op- 
tion to  rescind  their  agreement  as  to  further 
deliveries  thereunder,  claiming  a  forfeiture 
at  advances  for  budding  and  grafting  to  the 
amount  of  1830.66.  Defendants  contend  that 
this  amount  should  be  credited  as  payment 
fbr  the  trees  delivered.  Evidence  was  intro- 
duced by  the  respective  parties  tending  to 
support  their  respective  claims. 

[1]  It  Is  urged  by  defendants  that  this 
court  should  re-examine  the  facts,  the  cause 
baviii«  been  tried  by  the  court  without  a 
jury,  because  of  tbe  lengthy  accounts  ot  the 
varioiw  shipments  of  trees. 


In  the  trial  of  a  cause  by  the  court  with- 
out a  Jury,  the  Judge  acta  as  a  Jury,  uA  tbe 
findings  of  fact  take  the  place,  and  are  to 
the  same  effect,  as  the  verdict  of  a  Jury. 
Undw  section  8  of  article  7.  of  the  Gonstltu- 
tion,  as  amended  November  8,  1910  (Laws 
1011,  p.  7),  no  fiict  tried  by  a  Jury  shall  be 
otherwise  reexamined  in  any  court  of  this 
state,  unless  the  court  can  aflbmatively  say 
there  Is  no  evidence  to  support  tbe  verdict. 
In  an  action  at  law  tried  before  the  court 
without  a  Jury,  the  findings  will  not  be  dis- 
turbed if  there  la  any  competent  evidence  to 
support  them,  Hegel  r.  Koss,  47  Or.  806, 
8S  Pae.  847;  Astoria  Ballroad  Go.  t.  Kern, 
44  Or.  S88,  76  Pac.  14;  Courtney  t.  Bridal 
VeU  Box  Factory,  SB  Or.  210,  105  Pac  896. 

It  is  contended  by  counsel  for  defendants 
that  these  authorities  have  no  application  to 
this  case,  for  the  reason  tlutt  the  ot^lons 
were  rendered  under  the  law  as  It  stood  be- 
fore the  constitutional  amendment  of  1010. 
The  same  rule  has  been  applied  since  the 
constitutional  amendment  See  Sun  Dial 
Ranch  v.  May  Land  Oo.,  61  Or.  20t».  119  Pac. 
758,  768. 

Upon  an  appeal  to  this  court  In  a  case  so 
tried,  the  court  wHI  examine  tb^  evidence 
only  to  tbe  extent  of  determining  If  there  Is 
any  competent  evidence  to  snpport  the  find- 
ings, and  will  not  review  the  weight  or  suf- 
ficiency of  the  evidence.  Seffert  t.  NorUi- 
em  Pae.  Ry.  Co.,  49  Or.  96.  88  Pac  902,  IS 
Ann.  Cas.  883. 

[2]  It  Is  urged  by  counsel  fbr  defendants 
that  there  is  no  evidence  tending  to  show 
the  reasonable  value  of  the  trees  mattkmed 
In  the  second  cause  Af  action.  It  seems  that 
this  claim  was  pleaded  separately,  fat  the 
reason  Uiat  the  exact  kind  of  trees  was  not 
described  In  the  contract,  nor  the  price  fixed. 
The  contract,  however,  did  provide  that  the 
plalntlffliB  should  grow  sudi  trees  as  the  de- 
fendants desired;  tiler^re  the  only  con- 
trovw^  that  can  possibly  arise  la  as  to  the 
price.  At  tbn  time  (nC  the  delivwy  plainttfls 
furnished  dafaidantB  with  a  statement  of 
the  trees,  oontainlng  descriptloa  and  vtico, 
to  whl(A  no  objection  appears  to  have  beoi 
made.  The  court  had  before  it  varlens  lists 
of  prices  of  trees  of  exactly  the  same  size, 
similarly  named,  and  it  apparmtly  found 
that  the  plum  trees  were  charged  at  the 
same  rate  as  the  prune  trees  mentioned  in 
the  contract  The  price  charged  seems  to 
have  been  the  wholesale  price.  We  cannot 
say  that  there  was  no  evidence  before  the 
court  showing  the  reasonable  value  of  these 
trees. 

The  contention  of  ttu  defendants  lo  that 
the  December  sh^pmoite  of  trees  were  made 
by  plaintiffs  for  storage,  and  that  It  was 
agreed  that  th^  should  not  be  paid  for  until 
the  spring  of  1911.  Tbe  trial  comt  found, 
and  the  evidence  stxongly  tmds  to  show^  that 
no  such  agreem«it  was  made  The  contract 
itself  oontnverte  this  ^opositlon.  It  does 


Digitized  by  Google 


632 


ISO  PACIFIC 


BBPOBTEB 


(Or; 


not  contemplate  tbat  tbe  plaintiffs  were  to 
sblp  these  trees.  They  were  to  be  delivered 
at  Salem,  and  there  Is  testimony  to  show 
that  Uiey  were  so  dellrered  and  accepted  by 
the  defendants.  It  appears  that  In  the  eym- 
ing  after  ^pptng  one  of  the  car  loads  the 
plaintiffs  requested  payment  for  one-half  of 
the  shipment,  and  defendant  Warring  in- 
formed Hum  that  it  was  too  late  to  make 
the  payment  that  evenlne,  as  the  banks  were 
closed.  On  the  following  morning  Warring 
claimed  that  the  payment  should  not  be 
made  until  the  time  for  the  deliveries  tn  tlie 
spring  of  1911. 

The  controTersy  Is  partially  doe  to  the 
fact  that  ap  soon  as  the  contract  was  exe- 
cuted defendant  Warring  sold  the  trees  de- 
scribed in  the  contract  to  the  Oregon  Nur- 
sery Company.  He  states  in  his  testimony 
that  the  baalness  was  all  to  be  done  through 
the  Capital  Mnisery  Company  and  himself. 
He  repudiates  the  authority  for  making  the 
^pmoats  In  December  and  denies  the  au- 
thority of  one  Frederldc,  who  received  the 
trees  that  were  shipped  In  December,  to- 
gether with  those  that  had  theretofore  been 
shifted.  It  does  appear,  however,  that  he 
laiew  of  the  delivery  after  the  trees  had  been 
received  by  Frederick  for  the  dtfendants, 
and  after  the  sdilpments  bad  been  made,  and 
offered  no  objection  to  the  same.  It  appears 
that  E^edertck  was  antJiorlzed  to  act  for  de- 
faidants,  and  waa  paid  for  thla  service  by 
tiie  Capital  City  Nursery  Gmnpany. 

[31  It  is  farther  claimed  by  defendants 
that  the  advances  made  should  be  credited 
in  payment  for  the  trees,  and  that  the  same 
were  not  forfeited  undbr  the  terms  of  the 
contract  It  is  contended  by  counsel  for 
plalntlflb  that,  nnder  the  authority  (Ladi- 
laund  T.  Lope  Sing,  64  Or.  106,  102  Pac. 
S98),  all  <tf  the  advancements  made  pursu- 
ant to  the  contract  were  forfeited.  This  is 
the  main  questlcm  in  the  case. 

When  payment  of  the  price  is  to  be  made 
in  advance  of  or  concurrent  with  delivery. 
It  is  of  Qie  essence  of  the  contract;  and 
a  failure  to  v«y  is  sneb  a  broch  of  the 
contract  as  Will  justify  a  resdssion.  Where 
delivery  is  made  In  installments;  a  failure 
to  pay  for  an  installment  d^vered  within- 
the  time  specified  In  the  contract  is  ground 
for  rescission.  But  tiie  conduct  of  the  pur- 
dtaser  must  in  all  sneb  cases  be  such  as  to 
show  an  intent  to  abandon  the  contract 
HonanA  Cycle  Mfg.  Oti.  v.  Boyer  Wheel  Co., 
106  Fed.  324,  44  a  a  A.  623;  West  V.  Bech- 
tel,126  Bflchl  144,  84  N.  W.  09.  61  L.  B.  A. 
791.  And  especially  is  this  true  when  the 
contract  of  sale  is  eatlre.  86  Oyc.  133.  134. 

There  can  be  no  question  but  tiiat  the 
contract  in  the  case  at  bar  Is  entire^  In  the 
case  of  Lachmnnd  v.  Lope  Sing,  snpra.  It 
will  be  noticed  that  there  was  an  entire  fail- 
ure to  perform  tiie  contract  on  tbe  part  of 
the  buyer,  differing  from  the  case  at  bar. 

Aa  Will  be  noticed  by  the  pleadings^  tlie 


advances  were  made  for  budding  and  graft- 
ing trees  to  be  raised  for  the  crop  <tf  191<k 
Several  shipments  of  the  trees  wwe  delir- 
ered  to  defendants  under  the  contract  These 
advances  were  made  for  the  purpose  ct  tti- 
abllng  the  plahitlffs  to  properly  propagate 
the  trees.  <During  the  foil  of  1910  the  de- 
fendants were  urghig  rapid  delivery  of  the 
trees,  presumably  for  sale  that  season,  which 
request,  was  perhaps.  Impossible  for  plain- 
tiffs to  comply  with.  There  was  a  rise  In 
the  price  of  fmlt  trees  after  the  contract 
waa  made.  The  controv^y  arose  4n  regard 
to  the  time  of  making  the  payments  for 
trees  dipped  at  a  different  time  than  that 
specified  In  the  contract,  pursuant  to  an  ar- 
rangement between  the  parties  wherein  the 
misunderstanding  as  to  the  time  of  payment 
arose.  The  conduct  of  the  defendants  was 
not  such  as  to  show  an  Intent  to  abandon  the 
contract  There  was  no  declaration  made  by 
defendants  to  that  effect  There  was  merely 
delay  In  making  payments. 

In  the  case  of  Cherry  Valley  Iron  Works 
v.  Florence  Iron  Blver  Co.,  64  Fed.  669,  12 
0.  C.  A.  306.  the  facts  were  very  similar 
to  the  case  under  consideration.  In  that 
case  the  defendant  contracted  to  sell  10,000 
t<HiB  of  ore  to  plaintiff,  to  be  delivered  in 
seven  equal  parts  In  each  of  seven  months, 
the  price  to  be  also  paid  in  equal  install- 
ments in  the  same  months,  for  the  sum  of 
$37^00.  The  contract  contained  a  stipula- 
tion that  If  plaintiff  failed  to  make  any 
paym^t  for  10  days  after  it  was  du^  de- 
fendant should  have  the  r^t  to  caned  the 
contract  as  to  all  ore  not  delivered  at  the 
time  of  such  default  Plaintiff  failed  to 
make .  the  fourth  payment  and  defendant 
reused  to  ship  more  ore  until  the  same  was 
made.  No  more  payments  were  made,  and 
no  more  dre  shipped.  Judge  Severens,  in 
delivering  the  oplnitm,  as  to  the  constmo 
tlon  of  this  agreement,  calling  attration  to 
the  right  of  cancellation  for  nonpayramt 
for  partial  ddiverles,  said:  "The  contraet 
being  entire,  as  soon  as  the  parties  had  en- 
tered upon  Its  performance  by  partial  deliv- 
ery and  payment  the  mere  failure  of  the 
vendee  to  make  the  subsequent  payments 
would  not  of  itself,  absolve  ttw  vendor  from 
proceeding  wltih  the  deliveries.  It  may  be 
that  a  downright  refusal  to  make  payment 
or  otber  equivalent  conduct  evincing  a  pur- 
pose to  renounce  the  contract,  would  entitle 
the  other  part?  to  treat  the  contract  as 
abandoned,  and  relieve  him  troia  the  obliga- 
tion to  proceed  farther  in  its  executton." 

Mr.  Justice  Boyce,  In  the  'ease  of  Johnson 
Foi^  Co.  V.  Leonard,  8  PennewIU  (DeL)  342, 
at  page  S49,  61  Atl.  306.  at  pace  8(M,  67  L. 
R  A.  226.  at  page  228,  94  Am.  St  Bep.  86; 
at  ^ge  92,  of  the  opinion,  said:  ^Whlle  It 
is  quite  impossible  to  lay  down  any  absolute 
rule  for  guidance  in  all  cases  of  this  char^ 
acter,  under  the  varying  facts  and  drami- 
stancea  of  the  particular  cas^  yet,  In  our 
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i^lnlon,  the  nile  tbat  will  best  promote  the 
Important  commercial  interests  Involred  In 
contracts  of  this  nature,  and  one  Oiat  vui 
work  oat  the  most  beneficial  results  In  ac- 
ewdance  with  reason  and  justice,  is  tbat  If 
a  default  by  one  party  In  making  particular 
payments  or  deliTerles,  except  in  casee  of 
neglect,  omission,  or  InadTertrace,  is  accom- 
panied with  an  announcement  of  intuition 
not  to  perform  the  contract  upon  the  agreed 
terms,  or  If,  In  the  language  of  the  court  be- 
low; the  d^ault  is  accompanied  with  a  de- 
liberate demand,  insisting  upon  new  terms 
different  from  the  original  agreement,'  the 
other  party  may  treat  the  contract  as  being 
at  an  end" — dting  many  authorities. 

Under  a  contract  for  the  sale  of  personal 
property,  the  nonpayment  of  the  price  or 
nondelivery  will  not,  of  itself  ordinarily  be 
Bufflclent  to  warrant  a  rescistion,  yet,  under 
the  particular  facts  and  circumstances  of 
the  case,  such  a  default  may  be  evidence  of 
an  Intention  to  no  longer  be  bound  by  the 
agreed  terms  of  the  contract 

A  careful  consideration  of  the  whole  con- 
tract and  the  circumstances  connected  there- 
with leads  us  to  bellere  that  the  clause  as 
to  the  forfeiture  of  the  payments,  above 
quoted,  refera  particularly  to  a  default  in 
the  advancements  for  budding  and  grafting. 
The  stipulation  that  "the  balance  contract 
price  for  trees,  to  be  paid  one-half  in  cash 
at  time  of  delivery,  and  one-half  thereof  on 
or  before  60  days  after  such  delivery,"  indi- 
cates that  the  $4  per  thousand  to  be  ad- 
vanced should  be  credited  on  the  price  of 
each  delivery.  Balanoe  of  the  contract  price 
does  not  mean  the  whole  price.  The  folIoW' 
ing  clause,  '^be  amount  so  paid  is  to  be  de- 
ducted from  the  bill  at  the  last  delivery 
of  stock,"  which  was  inserted  la  the  con- 
tract Immediately  after  the  reference  to  the 
$300  advancement,  must  have  been  Intended 
to  refer  to  that  amount '  This  is  the  only 
construction  that  would  give  any  effect  to 
both  clauses.  Tbe  contract  la  somewhat  am- 
biguous in  this  respect  We  think,  liowever, 
that,  within  tbe  meaning  of  the  contract,  tbe 
last  delivery  was  the  last  one  made  In  De- 
cember. 

■While  the  trial  court  did  not  make  any 
specific  finding  as  to  the' advancement  made 
pursuant  to  the  contract,  there  is  no  dispute 
19  regard  to  the,  fact  relating  thereto.  Wis 
think'  that,  under  the  terms  of  the  contract 
there  was  error  In  not  crediting  the  advance- 
ments made  by  defendants,  amounting  to 
$930.66.  There  was  no  comi>eteat  evidence 
to  support  a  finding  te  the  contrary. 

The  cause  will  therefore,  under  the  provlr 
■Ions  of  section  3,  art  7,  of  the  Constitu- 
tion, be  remanded  to  the  lower  court,  with 
dlitectlotts  to  -credit  defendants  with  that 
amoont  and  «iter  Judgment  for  the  balance. 
Wltb'  thla  modlfleation,  the  Judgment  la  af- 
firmed.  r  -  , 
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BOABD  OF  TBUSTBBS  OT  ALBAKZ  COL- 
LEGE T.  MOMTEITH  et  aL 
(Supreme  Conrt  of  Oregon.    March  11.  19l8w) 

1.  Chauties  (I  12*)— Gifts— Schools. 

A  conveyance  of  land  io  consideration  that 
a  certain  church  had  formed  a  private  corpora- 
tion, tbat  fluch  corporation  had  built  a  school 
on  the  land,  tbat  tbe  teacher*  should  be  always 
selected  from  such  church,  etc,  was  a  cbarita- 
ble  Bift 

[Kd.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  f  36;  Dec.  Dig.  i  12.*} 

2.  Cbabities  (S  48*>— Gifts— Co  NsraDOTiOM— 

'  'I  NSTITDTIOM ' '— COLLBOB. 

A  conveyance  of  land  to  a  corporation,  on 
which  such  corporation  had  built  a  college  in 
consideration  that  the  institution,  so  erected 
and  situated,  should  be  forever  maintained,  does 
not  re<»iire  that  the  college  shall  forever  remain 
upon  the  premises  described,  bat  the  premises 
may  be  sold  as  long  as  tbe  proceeds  are  used 
for  the  puriK>se  of  maintaining  the  college  oq 
any  site ;  the  "lastitution"  not  consisting  of  tbe 
premises  and  buildings,  but  of  the  association 
organixed  for  tbe  purpose  of  in«<t>tii^i>^pg  a  cot 
lege. 

[Ed.  Note.— For  other  caBes,  see  Charities, 
Cent.  Dig.  a  78,  81, 104,  106;  Dec.  Dig.  {  48.* 

For  otiwr  deflnitians,  see  Words  and  Phzases, 
voL  2;  pp.  3661-3668J 

8.  DmcDs  (S  134*)— CoMDmoNB  and  LwrrA- 

riONS— CONSTBDOTION. 

A  provision  in  a  deed  of  land  to  a  religious 
corporation,  on  which  inch  corporation  bad 
built  a  college,  tiiat  ft  was  expressly  "condi- 
tioned"  that  if  such  corporation  was  dissolved, 
the  conveyance  should  cease,  and  the  premises, 
with  the  appurtenances,  thall  go  to  the  general 
assembly  of  the  church,  is  not  good  as  a  condi- 
tion, because  not  reserved  to  tiie  grantm  or  his 
heirs.;  and,  where  the  rest  of  the  conveyance 
shows  an  intent  that  the  premises  might  som« 
time  he  sold,  such  provision  will  not  be  held  to 
operate  as  a  (Modltional  limitation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  448,  449;  Dec.  Dig.  {  134.*] 

4.  CHABITUtS  (§  38*>-"At"— COKSTBUOnON. 

A  gift  of  property  to  be  used  in  tbe  main- 
tenance of  an  iostitntioQ  of  learning  ''at"  Al- 
bany does  not  mean  that  such  institution  shall 
be  located  within  the  limits  of  Albany,  but  may 
be  located  "dear"  such  place  '{dting  1  Words 
and  Phrases,  fi95). 

[Ed.  Note.— For  other  cases,  see  CAailtles, 
Ceat  Dig.  f  66;  Dec.  Dig.  {33,*. . 
For  other  definltioiu,  ise  Words  and  Fhmaaa» 

VOL  8,  p.  7585.] 

Appeal  from  Circuit  Court,  Linn.  County; 
William  Galloway,  judge. 

Suit  to  quiet  title  by  the  Board  of  Trustees 
of ,  Albany  College  against  C.  1^  Montelth 
fud  others.  Decree  for  plaintiff,  and  def^d- 
ants  appeal  Aiflrmed. 

■  In  August,  '1869,  Thomas  McmtelllL  and 
Oirtstbw  Hont^th  execoted  and  ddlrered  to 
the  plaintiff  oorjwratloB  a  deed  Intoided  to 
eoany  four  blocks  of  land  In  tha  ettjr  of 
Albany,  of  whtcb  dead  tbe  fbllowlng,  omlt> 
tiBg  th*  description,  la  a  cop^:'  '  "This  ln< 
denture  wltneasedi:  That  we,  Tbom^9  Mtm^ 
teitb  and  GbrUtlne  H.  Houtsith.  Us  wUa^  for 
and  in  conaddflratton  that  'the  'board  of 
tmsCees  of  the^Albany  Oolleglatft  Instltote," 
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duly  nominated  and  appointed  for  that  pur- 
jKwe  by  the  presbTtery  of  Oregon  In  connec- 
tion wltb  **tbe  general  assembly  of  the  Pres- 
byterian Church  In  the  United  States  of 
Am&AcA,"  have  associated  themselves  as  a 
private  corporation  under  the  prorlslons  of 
the  general  Incorporation  laws  of  Oregon  by 
articles  of  Incorporation  filed  In  the  clerk's 
office  In  Linn  coonty,  In  said  state,  on  the 
3l8t  day  of  January,  1867,  undo*  the  name 
and  style  abore  written;*  and  In  farther 
consideration  that  the  said  corporation  have 
pursuant  to  said  articles  of  Incorporation 
erected  on  the  premises  hereinafter  described 
an  edifice  for  educational  purposes  valued  at 
eight  thousand  dollars,  and  In  further  con- 
sideration that  said  collegiate  Institute  or 
seminary  of  learning  mentioned  In  said 
articles  of  Incorporation,  situated  on  the 
premises  herdnafter  described,  la,  and  shall 
be  forever  hereafter,  und»  the  supervision 
and  control  of  the  religious  denomination 
aforesaid,  accordli^  to  the  meanlnff  and 
Intent  of  said  articles  of  incorpontton  and 
the  by-laws  made  pursuant  thereto,  and  in 
the  farther  consideration  that  the  president 
of  said  board  of  trustees  and  the  presldttit 
of  the  faculty  of  said  collegiate  institute 
shall  always  be  chosen  from  the  members  of 
said  church  In  connection  with  tb»  gmeral 
assembly  of  said  PrasbyterUui  Chnrcb  in  the 
United  States  of  America,  have  donated,  baz^ 
gained,  and  sold  and  by  these  presents  do 
donate,  grant,  bargabi,  sell  and  convey  unto 
the  board  of  trustees  of  the  Albany  Colleg- 
iate Institute,  and  their  successors  in  ofllca 
ftiT  tba  use  and  bmeflt  of  said  cofporation, 
for  the  uses  and  purposes  expressed  in  said 
articles  of  Incorporation,  the  premises  and 
appnrtenancfls  described  as  follows,  •  •  * 
To  have  and  to  hold  said  premisss  with  their 
appurtenances  unto  the  said  board  ot  trus- 
tees of  the  Albaiv  COlleglats  Institute  and 
their  snccessora  in  office  for  the  use  and 
braefit  of  said  corporation,  for  the  uses  and 
purposes  mentioned  in  said  artldes  of  In- 
corporatlon  forever.  Provided  always  and 
expressly  conditioned  that  If  at  any  time, 
the  said  corporation  shall  be  dissolved 
arou^  default  of  said  presbytery  of  Or^n 
fOr  any  cause  whatsoever,  or  the  said  ihsti' 
tntion  of  learning  shall  cease  to  be  ondtt  the 
supervision  and  control  of  the  presbytery  cf 
Oregon,  In  connection  with  the  general  as- 
sembly of  the  Presbyterian  Church  in  the 
United  States  of  America  according  to  the 
true  intent  and  meaning  of  said  artides  of 
Incorporation,  then  and  In  that  case^  this 
conveyance  shall  cease  and  determine  as  to 
the  board  of  trustees  aforesaid,  and  the  said 
described  premises  with  the  appurtenances 
shall  become  the  property  of  the  'general 
assembly  of  the  Presbyterian  Church  of  the 
United  States  of  America'  fOr  the  uses  and 
purposes  herein  set  fortii  and  no  other.  Pro- 
vided always,  that  the  premises  her^  de- 
scribed and  conveyed  shall  never  be  sold  and 
eenvcyed  to  any  reUgbms  dsnomlnatloD  not 


herein  named  without  the  written  consent  of 
the  grantors  hravln."  By  mistake  two  «f 
the  blocks  were  omitted  from  the  description; 
but  the  plalntUf  took  possession  of  the  land, 
and  used  the  same  for  purposes  connected 
with  the  Institution  until  the  commencement 
of  this  suit;  and  the  Intent,  on  the  part  of 
the  grantors,  to  convey  by  the  deed  all  the 
land  now  occupied  and  claimed  by  the  plaintiff 
Is  not  questioned  by  defendants  In  this  suit 
Shortly  before  the  commencement  of  this 
suit,  the  plalntifT  purchased  a  larger  tract  of 
land,  situated  adjacent  to  some  recentiy 
Sotted  additions  to  the  dty  of  Albany,  and 
about  a  mile  from  the  premises  In  contro- 
versy, evldenUy  with  a  view  of  securing 
more  commodious  grounds  tor  tbeUr  college, 
and,  contemplating  the  poaslblo  sale  ot  the 
lands  in  controversy,  brought  tills  suit  to 
quiet  Utie  to  the  propnty.  The  defendants 
answered,  admitting  plaintiff's  pussossion  of 
the  premises,  the  making  of  the  deed,  and 
the  intent  of  the  gruitcnrs  to  oonv^  tbo  fonr 
blocks  of  land  dsoeribed  in  Uw  complaint, 
but  6mj  that  such  conveyance  was  for  a 
valuable  or  other  consideration,  except  as 
further  alleged  in  the  answw,  and  deny 
that  plaintiff  was  the  owncar  in  fee  simple 
of  the  premises.  By  way  of  afflrmatlvo  da- 
fense^  it  was  allegad  tiiat  the  plaintiff  wu 
Incorporated  In  1867  for  the  purpose  of 
establishing  and  maintaining  a  eoUeca  at 
Albany,  Linn  county,  Or. ;  that  the  corpora- 
tion was  organised  and  the  college  founded 
with  the  intention  of  astabUsblng  a  cOUege 
vptm  the  real  property  described  in  the  com- 
plaint The  answer  set  up  the  deed  In  full, 
alleging  the  mistake  in  the  description, 
which  defendante  asked  to  have  corrected, 
and  that  defendants  were  the  widow  and 
bdrs  at  law  of  Hkomas  Bfontdth;  Oiat  aald 
deed  waa  Msentsd  by  the  grantora  and  no- 
c^itsd  by  the  ptalntlff  iqKMi  tha  trust  to  use 
the  propoty  o  a  dta  for  a  etdUiBSb  ttm 
board  of  trustees  (tf  whidi  ahoald  alwajv  be 
nominated  and  appointed  for  that  purpose 
by  the  pros^tecy  ot  Orsgon  in  connection 
with  Om  fsnml  assembly  of  tha  Presbyte- 
rlaa  Ohnrdi  In  the  United  States;  and  that 
the  title  to  the  property  Is  held  by  plaintiff 
in  trust  for  the  charitable  uses  expresssd  In 
the  deed  and  In  plaintiff's  arttdes  ot  In- 
eezporatlon,  and  not  as  a  title  absolute  In 
fee. 

The  defendants  asked  for  a  decroo  dedar- 
Ing  plaintiff  to  be  trustees  of  the  proi>tfty, 
and  for  a  dismissal.  The  answer  Is  too 
lengthy  to  be  stated  in  full  in  this  opinion. 
There  was  a  reply,  and  upm  the  trial  tiiere 
was  a  decree  for  plaintiff  that  it  was  tte 
owner  in  fee  of  the  property,  with  full  poww 
to  sell  and  dispose  of  the  same  to  any  pmon. 
firm,  or  corjraration,  except  a  rellgioua  de- 
nomination other  than  the  Presl^terlan 
GhurdL  It  was  further  decreed  that,  In 
case  of  sale  of  the  premises,  tiuo  and  In 
that  case  the  trust  created  by  virtue  of  tiis 
deed  and  artldao  of  Incorporation  should  bo 
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Impressed  upon  the  proceeds  of  the  sale;  the 
same  to  be  used  for  the  objects  and  purposes 
set  out  In  the  deed  and  articles  of  Incorpora- 
tion.   The  defeiidanta  appeaL 

Gale  S.  Hill  and  L.  M.  Curl,  both  of  Alba- 
ny, for  appellants.  H.  H.  Hewitt,  of  Albany 
(Hewitt  &  Sox,  of  Albany,  on  the  brief),  for 
respondent 

McBRIDB,  C.  J-  (after  stating  the  tacts  as 
above).  [1]  The  deed  In  question  was  evi- 
dently a  gift  for  charitable  nses.  There  Is 
nothing  to  indicate  that  any  consideration  be- 
yond the  desire  to  aid  In  the  maiotenance  of 
an  Institution  of  learning,  moved  the  grantors 
to  execute  the  conveyance.  A  conveyance  for 
tiuch  purpose  Is  a  charitable  gift  Miller  t. 
Porter,  53  Pa.  292 ;  Alfred  University  v.  Han- 
coct,  69  N.  J.  Eq.  470,  46  Atl.  178;  Russell  v. 
Allen,  107  U.  S.  163.  2  Sup.  OL  327,  27  L.  Ed. 
397 ;  Webster  v.  Wlggln,  19  B.  I.  73,  31  Atl. 
824.  28  U  B.  A.  &10. 

[2]  We  win  now  consider  the  extent  and 
nature  of  the  estate  conveyed  to  the  plaintiff. 
It  la  admitted  that  the  name  of  the  plaintiff 
corporation  has  been  changed  since  the  orig- 
inal deed  was  made,  in  which  plaintiff  was 
described  as  "the  Board  of  Trustees  of  the 
Albany  CoUeglate  Institute,"  but  that  it  la  in 
fact,  as  we  have  already  considered  It,  Iden- 
tical with  the  present  corporation,  the  plain- 
tiff In  this  suit  The  additional  description 
in  the  conveyance,  "duly  nominated  and  ap- 
pointed for  that  purpose  by  the  presbytery  of 
Oregon  in  connection  with  'the  general  assem- 
bly of  the  Presbyterian  Church  in  the  United 
States  of  America,"  "  was  used  merely  to  fur- 
ther describe  and  Identify  the  corporation, 
and  to  distinguish  It  from  any  other  corpora- 
tion which  might  be  Identified  with  any  other 
branch  of  that  denomination;  there  being  at 
that  time  several  synods  or  associations  of 
Presbyterians,  chief  among  which  w&ce  "the 
Presbyterian  Church  in  the  United  States  of 
America,"  "the  Presbyterian  Church  In  the 
United  States,"  "the  United  Presbyterian 
Church  of  North  America,"  "the  Cumberland 
Presbyterian  Church,"  and  others.  The  con- 
veyance, therefore,  vested  the  title  to  the 
property  In  fee  in  the  corporation,  subject  to 
the  limltatlonB  hereinafter  mentioned.  The 
consideration  of  the  deed  was  the  fact  that 
the  corporation  had  already  erected  on  the 
premises,  at  a  cost  of  ^,000,  a  building  for 
educational  purxmses,  and  the  additional  con- 
sideration that  the  Institution  so  erected  and 
situated  should  be  forever  maintained  by,  and 
forever  afterwards  be  under  the  control  of,  the 
religions  denomination,  according  to  the  mean- 
ing and  intent  of  the  articles  of  incorpora- 
tion. It  is  now  claimed  by  the  defendants 
that  this  language  limits  the  power  of  the 
trustees  to  remove  the  buildings  and  college 
from  the  premises  described  in  the  deed,  but 
reQalrea  that  the  college  shall  forever  remain 
upon  the  premises  described,  and  that  they 
are  prechided  ftom  selUng-thA  ^^^ises  and 


using  the  funds  derived  therefrom  In  tbt 
maintenance  of  the  college  upon  other  prem- 
Isea.  We  do  not  so  interpret  the  conveyance. 
It  is  true  the  bnlldlngB  of  the  Institution  are 
deecrlbed  fta  being  sitoated  and  maintained 
on  the  conv^ed  premises ;  and  the  fact  that 
they  bad  beta  so  ccmstructed,  and  that  $8,000 
had  been  expended  upon  them,  is  mentUmed 
as  a  part  of  the  consideration  of  the  convey- 
ance ;  but  the  buildings  were  not  the  institu- 
tion, nor  did  the  grounds  upon  which  they 
stood  comprise  the  same.  They  were  the 
proper^  of  the  institution,  which.  In  Its  last 
analysis,  consisted  of  the  association  organ- 
ized for  the  specific  purpose  of  establishing 
and  maintaining  an  institution  of  learning  at 
Albany,  In  Unn  county.  Gerke  v.  Purceli,  25 
Ohio  St  229;  Humphries  v.  Uttle  Sisters  of 
the  Poor,  29  Ohio  St  201. 

By  the  tenns  of  the  conv^ance  itself,  the 
possibility  of  a  sale  of  the  propwty  was  evi- 
dently recognized,  as  is  clearly  ^own  by  the 
following  proviso:  "Provided,  always,  that 
the  premises  herein  described  and  conveyed 
shall  never  be  sold  and  conveyed  to  any  reli- 
gions denomination  not  herein  named  without 
the  written  consent  of  the  grantors  herein." 
Espreeslo  unlus  est  excluslo  alterins.  The 
grantors,  In  effect,  said  to  the  grantees,  "Ton 
may  sell  to  anybody  yon  choose,  so  long  as 
yon  do  not  sell  to  some  other  religious  denom- 
ination." There  was  reason  in  thla  restric- 
tion. The  grantors  were  no  doubt  desirous 
of  seeing  a  denouiinational  college  maintain- 
ed at  Albany.  A  building  adapted  to  such 
purposes  had  been  erected  on  the  ground; 
and  If  the  site  of  the  collet  should  be  diang- 
ed,  and  the  grounds  and  building  sold  to  some 
othOT  religious  sect  another  denominational 
school  might  be  Instituted  which  otherwise 
would  go  to  the  Presbyterian  instltntion. 

We  conclude  that  the  prop^y  in  controver- 
sy was  glvm  fo^  the  same  purposes  tiiat 
mon^  or  stodcs  or  bonds  mi^t  have  been 
given,  namely,  to  soi^rt  and  malntatai  an  in- 
stitution of  learning  at  Albany.  It  was,  no 
doubt  in  the  minds  of  all  the  parties  that  for 
the  present  the  school  would  be  carried  on 
where  the  buildings  had  been  erected;  but 
from  the  cost  of  these  buildings,  as  shown  by 
the  deed,  it  is  evident  that  they  were  but  tem- 
porary in  their  character,  and  far  from  being 
adequate  to  meet  the  wants  of  a  growing 
community.  It  is  true  the  plaintiff  holds  the 
invperty  In  trust  for  the  purposes  mentioned 
in  the  conveyance,  and  it  cannot  sell  It  and 
ai^ly  the  proceeds  to  any  other  purpose.  The 
moneys  received  from  such  a  sale  must  he  ap- 
plied to  the  purpose  of  maintaining  an  Insti- 
tution of  learning  at  Albany  of  the  character 
specified  in  the  conveyanca  It  Is  Impressed 
with  a  trust  that  it  shall  be  used  for  that 
purpose. 

[3]  We  do  not  believe  that  the  further  so- 
called  "condition"  In  the  habendum  clause  of 
the  deed  affects  the  conclusion  above  arrived 
at.  For  the  sake  of  clearness,  we  restate  In 
full  tblB  <d8use  In  the  deed :  *^  have  and 
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to  hoM  said  praulsefl  with  their  aroottoiano- 
ea  nnto  the  said  board  of  trustees  of  the  Al- 
bany Collegiate  Instltate  and  their  ancceasors 
In  ofDoe  for  Uie  nae  and  benefit  of  said  (Corpo- 
ration, for  the  naes  and  purposes  m«itloiied 
In  said  articles  of  incorporation  forevOT.  Pro* 
Tided  almiys  and  expresaly  conditioned  that 
if  at  any  time,  the  said  corporation  shall  be 
dlssolTed  through  default  of  said  presbytery 
of  OregCHk  for  any  cause  whatsoever,  or  the 
said  institution  of  learning  shall  cease  to  be 
under  the  sup^rision  and  control  of  the  pres- 
byt^  of  Or^n,  In  connectloQ  with  the  gen- 
eral assembly  of  the  Presbyterian  Church  In 
the  United  States  of  America  according  to 
the  true  intent  and  meaning  of  eaid  articles 
of  incorporation,  then,  and  In  that  case,  this 
conveyance  shall  cease  and  determine  as  to 
the  board  of  trustees  aforesaid,  and  the  said 
described  premises  with  the  appurtenances 
shall  become  the  property  of  the  'general  as- 
sembly of  the  Presbyterian  Church  of  the 
Unitod  States  of  America'  for  the  uses  and 
purposes  herein  set  forth  and  no  other.  Pro- 
Tided  always,  that  the  premises  herein  de- 
scribed and  conveyed  shall  never  be  sold  and 
conveyed  to  any  religious  denomination  not 
herein  named  without  the  wrltt^  consent  of 
the  grantors  herein."  Although  the  word 
"conditioned"  is  used  in  the  restrictive 
clause,  it  Is  not  good  as  a  condition,  because 
a  condition  annexed  to  real  estate  can  only  be 
reserved  to  the  grantor  and  his  heirs.  2 
Blackstone,  *153.  And,  if  the  reservation  be 
to  a  third  person,  the  reservation,  if  other- 
wise clear,  will  be  held  to  operate  as  a  condi- 
tional limitation.  2  Blackstone,  supra ;  Pro- 
iwietors  of  the  Church,  etc.,  v.  Grant,  3  Gray 
(Mass.)  142,  63  Am.  Dec,  725.  But  taking  the 
conveyance  by  its  four  comers,  and  constru- 
ing it  as  a  whole,  and  in  the  light  of  the  fact 
that  a  possible  future  conveyance  of  the  prop- 
erty was  evidently  In  the  contemplation  of 
the  parties  when  the  deed  was  made,  aa  evi- 
denced by  the  sole  restriction  on  such  aliena- 
tion b^ng  that  it  should  not  be  sold  to  any 
other  religious  denomination,  we  are  of  the 
opinion  that  the  true  Intent  of  the  clause 
above  considered  was  to  prevent  the  failure 
of  the  trust;  that  is  to  say,  that,  If  after  a 
lapse  of  years,  no  matter  whether  10  or  500, 
there  should  be  a  failure  to  elect  or  cHoose 
trustees  by  the  board  upon  nominations  made 
by  the  presbytery  of  Oregon,  as  provided  in 
the  arUcles  of  Incorporation,  the  general  as- 
sembly of  the  Presbyterian  Church  In  the 
United  States  of  America  should  succeed  to 
the  trust.  The  words  "the  said  described 
premises  with  the  appurtenances  shall  become 
the  property,"  etc.,  were  apt  to  describe  the 
property  If  It  should  stUl  exist  In  specie ;  but 
they  should  not  be  construed  as  an  implied 
limitation  upon  thef  power  of  alienation. 
Such  limitations  are  repugi^ant  to  the  general 
policy  of  the  law,  and  should  not  rest  in  im- 
plication. 24  Am.  &  Eng.  Enc.  Law,  872; 
Rogers  v.  Birkhead,  3  Jur.  N.  S.  405;  Roe- 
derer  v.  H^,  112  Ky.  807,  QO  S,  W.  1012.  23 
ky.  Law  Bep.  216& 


BBPOBTBB  not, 

[4]  It  is  also  dalmed  that  ft  proposed  nla 
to  remove  the  boildlngs  and  seat  of  the  Instlp 
tution  to  a  new  'site,  about  a  mile  tnm  its 
present  locaUont  would  be  In  violatioii  ot  the 
terms  of  the  trust  which  provides  that  the  In- 
stitntion  shall  be  maintained  '^t"  the  <dty  of 
Albany;  the  contention  bf^ig  that  the  tenu 
"at"  should  be  construed  to  mean  "in"  or 
"within"  the  actual  limits  of  the  dty.  Prima- 
rily the  word  "at"  expresses  the  relation  of 
nearness ;  the  relation  of  ^esoice ;  nearness 
in  placa  It  is  less  definite  than  "in"  or  "on." 
"At  the  house"  may  be  "In"  or  "near"  the 
house.  To  determine  the  sense  in  which  the 
word  is  nsed,  the  subject-matter,  with  refer- 
ence to  which  it  is  used,  must  be  taken  into 
consideration.  la  a  subscription  to  a  ooU^ 
conditioned  to  he  located  at  a  certain  town* 
the  word  "at"  was  construed  to  have  beai 
used  only  as  denoting  a  place  concaved  of  as 
a  mere  geographical  point,  and  not  as  fixing 
a  condition  that  the  college  should  be  located 
within  the  corporate  limits  of  sndi  town.  1 
Words  and  Phrases,  995  (citing  B(%a«  v.  Gal- 
loway Female  GoUege,  04  Ark.  627,  44  S.  w; 
454,  39  U  B.  A.  636).  which  case  is  very  simi- 
lar to  the  one  at  bar.  Rogers  bad  subscribed 
(2,500  toward  the  erection  of  a  collie  to  be 
located  at  the  town  of  Searcy.  It  was  locat- 
ed outside  the  corporate  Umlts,  and  Rogen 
claimed  that  this  avoided  his  snbscrlption. 
It  was  held  that  a  location  near  the  town  sa^ 
Ssfled  the  terraa  of  the  contract.  Bfany 
cases  to  the  same  effect  mU^t  be  dtedi  Even 
in  criminal  law.  where  great  strictness  is  ap- 
pUed.  it  has  been  held  that  the  word  ^t" 
might  be  construed  to  mean  "near  to"  or  in 
close  proximity.  Thus  in  Napier  v.  State,  60 
Ala.  168,  uliere  the  statute  provided  a  ponlah- 
ment  for  persons  betting  on  a  game  of  cards 
played  "at  a  storehouse,"  etc.  it  was  h^d 
that  the  word  "at"  should  be  otmstmed  to 
mean  "near  to"  hnd  "In  ftont  of  a  store- 
honse.  Also  In  the  case  of  Bay  v.  Stat^  00 
Ala.  172,  being  an  indictment  nnder  the  same 
statnte,  it  was  held  tiiat  a  game  played  witti- 
in  10  feet  of  a  storehouse  where  liquors  w«e 
sold  was  played  "at  a  storehouse"  withhi  the 
meaning  of  the  statute^ 

We  oondnde,  ther^r^  that  any  posdble 
or  probable  sale  of  the  property,  witii  intent 
to  apply  the  proceeds  to  the  erection  or  main- 
tenance of  a  college,  under  the  same  ansplces 
and  direction  as  at  present  existing,  i^n  the 
property  lying  near  Albany,  would  not  be  a 
violation  of  the.  trust,  and  that  any  funds  de- 
rived from  such  sale  are  imiiressed  with  the 
original  truBt,  and  must  be  applied  to  tiie  pur- 
pose mentioned  In  the  deed. 

The  decree  will  therefore  be  afllrmed,  with 
leave  to  the  defendants  to  a^ly  to  the  circuit 
court  to  reopen  this  case  to  prevent  ai^Uca- 
tion  of  funds  d»lved  from  any  snch  nle  to 
any  purpose  other  than  those  Indicated  la 
this  opinion. 

BAKIN,  J.,  took  no  part  in  tike  consi^arat 
tlon  of  this  case. 
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mdbph;  t.  tojjbon  ct  ti 

(Sapreme  Gonrt  of  Oregon.  Mardb  11,  1913.) 

L  BXBOTTTOBS  AlfD  A»XINXBTUTOBa  (i  48*)— 
TiTLS  or  BkIM  OB  DlBTBISHTBBS— Pkbson- 
AI.  Pbofbbtt. 

While,  upon  the  death  of  the  ancestoT,  the 
tid«  to  the  real  eatate  goes  to  the  heir,  aub- 
j«ct  to  right  of  the  administrator  to  poa- 
setaloD  pending  admlDiatratioii,  title  to  the  per- 
■ooal  property  passes  directly  to  the  executor 
or  adtniniatrator:  and  hence  the  heirs  or  leg- 
atees have  no  nght  to  the  personal  property 
nntU  the  close  of  the  adminiBtratlon,  except  as 
derived  throogh  the- administrator. 

[Ed.  Note.— For  other  casea,  lee  Executors 
and  AdminUtratora,  GenL  Dig.  H  279,  281; 
Dec  Dig.  S  43.*] 

SL  PABim  (S  BO*)— SUBSTTTUnOH— "Pkhsoh- 

AXs  Kkpbksbntatxvbb"— "Legal  Bxpbbsbn- 

TATI VES"—' 'RkPBMENTATI  VKS." 

Under  L.  O.  U  1  88,  which  provides  that, 
In  case  of  the  death  of  a  party,  the  court  may. 
at  any  time  within  one  year,  on  motion,  allow 
the  action  to  be  cootinaed  oj  or  against  his 
"personal  representatives"  or  successors  in  in- 
terest, the  quoted  words,  as  well  as  "legal  rep- 
resentatives* and  "represenUtivBS,'^  mean 
"executors"  and  "administrators,"  and  do  not 
ladodo  those  who  take  as  sole  residaary  lega- 
tees. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  SS  90-94.  165;  Dec.  Dig.  |  59.* 

For  other  defiaitions,  see  Words  and  Phras- 
es, ToL  6.  pp.  4070-4079;  vol  8,  p.  7704;  voL 
6,  pp.  636&^t362;  vol  8,  P.  7763;  voL  7,  pp. 
611(HB116;  v«L  4  p.  7785.1 

Appeal  from  Olrcult  Co  art,  Unltnomali 
Ck)unty ;  W.  N.  Gatens,  JudSe. 

Action  b^n  by  Dan  R.  Murpb^  at^ilnst 
Prosper  W.  Smith,  In  which,  after  defendant's 
death,  the  court  made  an  order  refosing  to 
continne  the  action  as  against  I^dla  0.  TIU- 
son  and  another,  and  plaintiff  appeali.  Af- 
^rmed,  and  cause  remanded. 

Geo.  A.  Brodie,  of  Portland  (Murphy,  Bro- 
die  A  Swett,  A.  C.  Mlddlekauff,  and  R.  K. 
Walton.  aU  of  Portland,  on  the  brief),  for 
appellant  Joseph  Simon,  of  Portland  (Dolph, 
Mallory.  Simon  &  Qearin,  of  Portland,  on  the 
brief),  for  respondents. 

EAKIN,  J.  Plaintiff,  on  the  5tb  day  of 
Ifarch,  1909,  filed  a  complaint  against  Pros- 
per W.  Smith  to  recover  the  som  of  $15,000 
as  commission  for  the  sale  of  real  estate 
upon  a  contract  made  with  one  Hoberg,  whidi 
was  by  Hoberg  assigned  to  the  plaintiff. 
Proaper  W.  Smith  was  a  nonreeldeiit  of  Ore- 
gon. Upon  the  filing  of  the  complaint  and 
the  Issuance  of  the  summons,  which  was 
-placed  in  the  hands  of  the  sheriff  on  March 
5, 1908,  for  servloe,  a  writ  of  attachment  wa« 
-doly  Issoed  and  s^ed  upon  the  Southern 
Or^a  Company  by  serrlce  of  notice  of  gar- 
BlBbmMit  opon  R.  B.  Shine,  secretary  of  said 
company,  attaching  all  debts,  moneys,  and 
■property  in  the  company's  hands  belonging 
to  Prosper  W.  Smith;  that  on  May  6,  1900, 
Prospw  W.  Smith  dled  'testate.  In  hla  will 
he  named  L.  C  Tlllsoa  and  Anna  B.  Smith 
'^duary  legateoi  of  all  his  property,  and 


on  April  28,  191(K  on  qtpUcatltra  of  plaintiff 
Buggeatlng  the  death  of  Proi^er  W.  Smith, 
the  court  ordered  that  the  action  be  contin- 
ued agalDBt  the  said  TlUson  and  Smith,  Uie 
legatees  uid  rqiresaitatlTeB  of  the  said  Pros- 
per W.  Smith,  and  that  they  be  served  with 
summons  in  the  action.  On  April  30,  ISIQ, 
an  amended  oomplaiiit  was  filed,  naming  K 
C  Tillson  and  Anna  B.  Smith  as  dtfendants 
in  the  action.  Whereupon  defendants  ai^ 
peared  spedaljy  for  the  pozposea  of  the  mo- 
tion, and  moTed  to  vacate  the  order  made 
April  29,  1919,  continuing  the  action  against 
the  personal  represoitatlveB  of  Prospw  W. 
Smith,  for  the  reason  that  tb^  wore  not 
proper  parties  defendant,  whl(di  motion  was 
iallowed  by  the  court  The  plaintiff  appeals. 

[1]  Tbece  is  but  one.  question  that  we 
deem  important  to  oonsider,  namely :  Can  the 
action  be  continued  against  X*.  C  Tlllson  and 
Anna  B.  Smith  indlvldoally,  as  being  the 
sole  residuary  l^tees  in  the  will  of  the  said 
Prosper  W.  Smith,  deceased?  Section  88, 
U  O.  Lb,  provides:  "In.  case  of  the  death 
*  *  *  of  a  party,  the  court  may  at  any 
time  within  one  yoir  thereafter,  on  motion, 
allow  the  action  to  be  continued  by  or  against 
bis  personal  represoitativea  or  successors  In 
interest"  Plaintiff  contends  that  the  defend- 
ants Tlllson  and  Smith  are  "personal  repre- 
sentatives," within  the  meaning  of  this  stat- 
ute, for  the  reason  that  th^  are  l^tees  of 
all  of  Smith's  property,  or  at  least  they  are 
successors  In  interest  to  the  property  of 
Smith.  This  court  has  frequently  held  that 
upon  the  death  of  the  ancestor  the  title  to 
the  real  estate  goes  directly  to  the  heir,  sub- 
ject to  the  right  of  the  administrator  to  poe- 
sees  pending  administration,  but  that  the 
title  to  personal  property  passes  directly  to 
the  executor  or  administrator.  Therefore 
the  heir  or  legatee  has  no  right  to  the  prop- 
erty of  the  estate  until  the  close  of  the  ad- 
ministration, except  as  derived  through  the 
executor  or  administrator.  It  is  said,  In  the 
case  of  Winkle  v.  Winkle,  8  Or.  106,  that  "it 
is  a  fundamental  principle  of  the  common 
law  of  this  country  that  the  personal  prop- 
erty of  deceased  persons  goes  by  operation 
of  law  to  the  administrator ;"  and  under  our 
statute  it  must  be  distributed  by  blm  under 
the  orders  of  the  county  court  This  holding 
Is  reiterated  in  Welder  v.  Osbom  et  aL,  20 
Or.  307,  26  Pac.  715,  and  In  Gasto  T.  Murray, 
47  Or.  64,  81  Pac.  388.  884.  In  Be  John's 
WUl,  30  Or.  601,  47  Pac  348,  86  U  B.  A.  246, 
Justice  Wolverton  says :  "Their  probate 
[wills]  has  become  a  necessary  process  to 
tbe  establiBbment  of  title  to  either  style  of 
property,  and  is  efFectuated  by  the  same 
method  and  In  the  same  court  *  *  *  .  Ac- 
cordingly it  has  been  held,  under  the  stat- 
utes of  this  state,  that  the  transfer  of  the 
title  to  the  personal  property  of  deceased 
persona  is  accomplished  through  the  sole  In- 
Btrummtelity  of  the  court"  And  we  And  in 
the  case  of  State  t.  O'Dsy,  41  Or.  -069, -«» 
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Pac  544,  tbe  foUowliig:  mie  personal  prop- 
tfty  of  a  decedent  goea  by  operation  of  law 
to  the  admlnlatrator,  and  the  title  thereto 
must  be  derived  through  him."  Williams  on 
Bxeojtors  (i>age486)  Says:  "The general mle 
is  that  all  goods  and  chatttis,  real  and  per- 
sonal, go  to  the  executor  or  administrator. 
Bjr  the  laws  of  this  realm,  says  Swinburne, 
as  the  heir  hath  not  to  deal  with  the  goods 
and  chattels  of  the  deceased,  no  more  hath 
the  ei  ecu  tor  to  deal  with  the  lands,  •  •  • 
the  whole  personal  estate  of  the  deceased 
i-ests  in  the  aecutor  or  administrator." 

[2]  Plaintiff  contends  that  the  term  "per 
jonal  representatives,"  as  used  in  section  88, 
L.  O.  Lb,  does  not  have  ref eruic*  to  execnton 
or  administrators  alone,  bat  Indudee  those 
who  succeed  to  the  estate,  relying  upon  de- 
cisions In  the  state  of  Connecticnt,  and  ref- 
erences to  BonTler*B  Law  Dlctl<Hiary.  In 
Staples  et  al.  v.  Lewis  et  al.,  71  Conn.  288. 
41  Atl.  815,  cited  by  plaintiff.  In  referring  to 
tbe  term  "personal  representatives,"  the  court 
says:  "But  as  under  statutes  of  distribution 
executors  and  administrators  are  no  longer 
the  sole  representatives  of  the  deceased  as  to 
personal  property,  these  words  have  lost 
their  original  meaning."  That  language  can 
have  no  bearing  on  the  terms  as  nsed  in  our 
statute,  where  It  has  not  lost  any  of  Its  signlf- 
Lcance;  hut  the  legal  representative  of  the 
estate  of  a  deceased  person  Is  the  executor 
or  administrator  appointed  by  the  county 
court  18  Am.  k  Eng.  Knc  Law  (page  81S) 
defines  the  term :  "The  primary  and  ordinary 
meaning  of  the  term  legal  representatives,' 
iq^l  personal  representatives,'  'personal  rep- 
resentatives,' and  'representatives*  Is  axoca- 
!ors  and  administrators,  and  In  the  absence 
of  anything  to  show  a  contrary  lnt«it  they 
luust  be  so  construed."  ^at  Is  espedaUy 
true  under  our  statute,  where  the  title  to  the 
personal  estate  of  tbe  deceased  person  passes 
directly  to  the  executor  or  administrator. 
If  these  defendants  be  snbstltnted  in  place 
of  Prospw  W.  Smith,  snch  substltntlon  will 
not  give  the  court  Jurisdiction  of  his  ostata, 
:is  they  are  strangers  thereto. 

The  Judgmoit  of  the  circuit  court  Is  affirm- 
ed, and  tbe  cause  will  be  remanded  to  tbe 
(.ircult  court  for  such  other  and  farther  pro- 
ceedings as  to  the  court  may  seem  proper, 
not  inoonalstent  with  this  oidnlon. 


<M  Or.  tm 

YASni  T.  HALIiAM  et  aL 
(Supreme  Court  of  Oregon.  Uarch  11,  UlS.) 

AGBICtTLTUat  (I  11*)— lUVOVXiaRT  OF  LuTO 

— Statdtxb— ^'Pkbsoh  m  Lawful  Fosan- 

SION." 

Under  L.  O.  U  I  7488,  providing  that  any 
person,  dalming  or  unprovlng  any  land  at  the 
request  of  the  owner  or  person  in  lawful  pos- 
MSSMm  tharMf,  sbaU  have  a  preferred  lien 
thereon,  a  coatraetor,  going  upon  land  to  dear 


it  for  the  owner,  Is  net  a  "person  in  lawfal 
poBsesiion,**  and  hence  his  employes  have  no 
lien. 

[Ed.  Note.— For  other  caves,  vee  Agxieultnre, 
Cent  Dig.  II  U-30;  Dec  Dig.  |  IX* 

For  other  definitioni,  see  Words  and  Phras- 
es, voL  6,  p.  4032.] 

Ai;^l  from  Circuit  Court,  Hood  Blvw 
County;  W.  L.  Bradshaw,  Judge. 

Action  by  H.  Yasul  against  A.  O.  Hfliiain, 
Thomas  H.  Sherrard,  Charles  S.  Chapman, 
and  others.  Judgment  for  plaintiff,  and 
Sherrard  and  Chapxoan  Jointly  appeal.  B»- 
versed,  and  suit  dismissed. 

This  la  a  suit  by  the  assignee  of  lien  daim- 
ants  to  foreclose  alleged  llena  for  clearing 
and  improving  certain  lands.  The  facts  an 
that  the  defendants  Thoa  H.  Sherrard  axtf 
Charles  8.  Chapman  are,  and  at  all  times 
stated  herein  were,  the  owners  in  fee  of 
two  tracts  of  land  in  section  1,  township  1 
north,  of  range  10  east,  of  the  WlUametto 
meridian,  containing,  respectively,  21  and  5 
acres.  Sherrard  and  Chapman  on  NoTember 
10,  1910.  entered  into  a  written  contract 
with  the  defendant  A.  Hallam.  by  tlio 
terms  of  which  the  latter  undertook  to  alaah, 
clear,  grub,  plow,  and  prepare  tor  cnlttva- 
Uon  such  tracts  of  land  at  $U5  an  acre,  and 
to  accept  as  part  payment  thereof  another  10 
acres,  the  deed  to  which  was  to  be  placed  in 
escrow  until  the  amount  of  work  performed 
under  the  contract  equaled  $1,250,  the  stip* 
ulated  consideration  fOr  the  10  acres.  Tbe 
contract  subsequently  was  modified,  but  the 
particulars  thereof  are  not  deemed  eaeen* 
tlaL  In  order  to  comply  with  the  tenm 
of  the  agreement,  Hallam  employed  IS  JaiH 
aneee,  who  began  clearing  the  land  Novem- 
ber 30,  1910,  and  continued  to  work  on  tika 
premises  until  January  S,  1011.  Not  har- 
ing  received  any  part  of  thetr  pay,  they  tm 
March  1,  1911,  severally  filed  with  the  conn- 
tj  clerk  of  Hood  Rlvtt  county,  tha  political 
subdivision  where  tbe  land  Is  sltnated,  vert- 
fled  bills  of  wages  due  eadi  for  tbe  swlcas 
rendered,  containing  a  statemoit  of  tiie  eon* 
tract,  deslgnatlnc  the  name  of  the  contrac- 
tor, describing  the  land  by  metes  and  boundi 
sufllclent  for  identlflcation,  and  axbiblting 
the  total  amount  of  each  claim  after  deduct- 
ing all  set-offs  and  oonnterclalms.  as  required 
by  law.  L.  O.  L.  I  7480.  Thereafter  eacb 
claimant  duly  aaalgned  his  verified  daSm  to 
the  plaintiff,  who  Instituted  this  suit  Tbm 
cause,  being  at  Issoa,  was  r^Orred;  and, 
from  evldttce  takm.  the  court  made  llnd- 
ings  of  fact  and  of  law,  and.  based  thereon, 
decreed  a  recovraj  of  1670.03,  tbe  amount 
of  the  several  demands,  with  Interest  tb«r»- 
on  St  tbe  rate  of  6  per  cent  per  annum  from 
January  5,  1911,  $200  as  attorney's  fees  in 
the  salt,  and  $76  for  preparing  and  filing 
tbe  llena,  and  ordered  a  sale  df  the  lands  te 
satisfy  tbe  sums  awarded,  wbereupon  Sbsr- 
rard  and  Qbapman  jointly  appealod. 
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Wm.  Ifc  BreVBter,  of  Portland  (Kingman 
Brewster,  of  Portland,  on  the  brie^>  for  ap- 
peUanta.  K  A.  ft  A.  P.  Reed,  of  Hood  Blver, 
for  reqwndwt 

UOOBB,  J,  (after  fltattng  the  facts  as 
aboT«).  The  statute  creatlns  the  right  of 
Ua  In  eases  of  this  kind  .reads  as  follows: 
"Any  person  or  persona  who  sbaU  hereafter 
clear  any  land  or  Improve  the  same  by  dltdi- 
Ing  or  diking  or  tilling  tlie  same  at  the  re- 
quest  of  the  owner  ax  person  In  lawful  poa- 
pestion  of  the  same,  shall  have  a  Uen  upon 
the  said  lands  so  improred  or  cleared  for 
hto  winces  and  charges  for  the  said  serrice 
which  lien  shall  be  preferred  to  eway  other 
lien,  mortgage  or  taicninbrDnce  t£  a  anbse- 
qnent  dat&"  L.  O.  L.  |  7439. 

In  constmlDg  the  claasee  of  the  contract 
relied  npon  berdn,  which  temu  wm  aim 
InTolved  in  another  caae  for  the  foredosure 
of  a  Uen  nptm  Oie  same  land,  Mr,  Justice 
Burnett  saya :  "The  mere  fact  that-  a  con- 
tractor goes  upon  the  Uind  for  the  purpose 
of  perfbrmlng  serricea  th«eon  for  the  owner 
does  not  give  Um  poasaaslon.  It  la  manifest 
that  HaUam  could  mt  have  maintained  eject- 
ment against  Chapman  and  Shertard  to  re- 
cover possession  of  any  of  the  land  described 
la  the  o(»nplaint  Be  stood  In  no  better  re- 
lation to  the  owners  in  fee  than  any  em- 
ploje  or  BOTant  of  th^brs,  and  therefore  la 
not  a  person  In  lawful  possession  of  the 
land  In  that  senae  whl<^  would  authorise 
htm  to  contract  with  a  stranger  so  as  to 
vit&tgs  the  owners  of  the  fee  or  afEect  their 
eetate." 

The  dedalon  In  that  caae  Is  controUlag 
her^n.  ftom  whi<di  it  follows  that  the  de- 
crae  dxnild  be  rerarsed,  and  one  entered 
bare  dismissing  the  snita,  and  It  la  so  ordered. 

(H  Or.  HB) 

HUGHES  et  aL  T.  EVANS. 
(Supreme  Court  of  Oregon.   Harcb  11,  1913.) 

BaOKBBS  (I  48*)— AOBEKMKNTB— arATUIT  Or 

f^irns— iDEimTT  or  Pbopbbtt. 

Ad  agreement  of  a  broker  to  sell  land  on 
commisiion,  which  does  not  identify  the  par- 
ticular proper^  intended  to  be  told,  does  not 
satiafy  the  statute  of  frauds  <L;  O.  L.  |  808, 
■nbd.  8),  reoniring  contracts,  authorisinf  bro- 
kers to  sell  lands,  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent.  tHr.  |  44;  Dec.  Dig.  J  43;*  Frauds, 
Statute  of.  Gent  Dig.  |  131.  *J 

Ajq^eal  flom  (Sircnlt  Court,  Polk  County; 
HauT  !«•  Benson,  Judge 

AcUoQ  by  Chaateen  Hugfaea  and  others 
against  Snu  Bvana.  Judgment  for  d^iend- 
ant,  and  plalntUh  appeal.  Affirmed. 

James  E.  Godfrey,  of  Salem  (Wm.  P.  Lord, 
of  Portland,  and  L.  D.  Brown,  of  Dallas,  on 
the  brief),  for  aiHItellanta.  Oscar  Hayter,  of 
Dallaa,  for  xwpooiSmt. 

BASIN,  J.  This  is  an  action  to  collect  a 
coounlasion  for  the  sale  of  real  estate.  The 


agreement  for  the  payment  of  commission 
comes  within  the  statute  of  frauds  (subdivi- 
sion 8  of  section  808,  L.  O.  U),  which  subdi- 
Tlsion,  together  with  a  pcut  of  the  first  par- 
agraph of  said  aection,  la  in  the  following 
language:  "In  the  following  cases  the  agree- 
ment la  rold  unless  the  same  or  some  note  or 
niemorandam  thereof,  expressing  the  consid- 
nation,  be  In  writing  and  subscribed  by  the 
party  to  be  charged;  •  •  •  evidence, 
thwefor^  of  the  agreement  shall  not  be  re- 
ceived ottier  tiian  the  writing:  ***(£> 
An  agreement  entered  Into  subsequent  to  the 
taking  effect  of  this  act,  authorizing  or  em- 
ploying an  agent  or  broker  to  sell  or  pur- 
chase real  estate  fOr  compensation  or  a  com- 
mission." The  said  agreement  was  in  the 
following  words:  "Hughes  A  Bird.  Date, 
March  11,  1910.  358  acres.  •  *  •  Acres 
cleared,  276.  House  2  stories,  7  rooms. 
•  •  ♦  Bam  2.  Orchard  H  acres.  *  •  • 
F«icea  In  good  condition.  Watered  by 
springs.  *  *  •  AU  acres  hilly.  •  •  • 
275  acres  timber.  •  •  •  prlce,  118,000; 
T^ms,  98,000.  Remarks,  terms  to  suit,  8  per 
cent  I  hereby  give  Hnghes  ft  Bird,  Dallas* 
Oregon,  the  exclusive  sale  of,  or  right  to  pur- 
chase the  above  described  property  in  con- 
sideration of  11.00  in  hand,  at  the  price  and 
on  the  terms  above  mentioned,  for  a  period 
of  15  days  ftom  date  hereof  and  thereafter, 
until  withdrawn  by  me  in  writing;  and 
agree  to  pay  them  a  commission  of  five  (5) 
per  cent.  In  case  of  sale  or  purchase.  Own- 
er, Evan  Evans.  P.  O.  Address,  Rlckreall.  B. 
F.  D.  1.  County,  Polk."  This  agre^ent  con- 
tains  an  option  to  purchase  as  well  as  a  con- 
tract for  commissions.  The  only  allegation 
in  the  complaint,  as  to  the  identic  of  the 
proptfty  contemplated  by  Uie  oontract^  Is 
that  it  related  to  cwtaln  land  bdongtng  to 
defuidant  In  Polk  county,  and  that  d^ted- 
ant  did  sell  "the  land."  The  answer  denies 
the  allocations  of  the  oomidalnt  Defttidant 
contends  that  no  particular  real  proper^  Is 
mentkmed  In  the  agreanoit,  and  that  It  la 
void  under  tiie  statute  of  fcauda.  Upon  Qie 
trial,  tbe  court  directed  the  verdict  for  the 
def aidant  for  that  reason;  and,  flnnn  a  Judg- 
ment d*wn^Bff'pg  the  alctUm,  i^alntUf  'ap- 
pealed. 

In  tlie  tact  of  defesidantVi  denial,  plalntifr 
could  not  prove  that  the  defendant  sold  the 
property  mentioned  In  the  agreonent  to  a 
purchaser  produced  by  plaintiff  without  prov^ 
lag,  by  parol,  what  property  was  Intended  to 
be  Included  In  tbe  contract;  to  permit  whidi- 
would  be  adding  to  the  terms  of  the  con- 
tract, whldi  la  fcffbtdden  tiie  provision  of 
tbe  statute  reading:  "EMdence,  therefore, 
of  the  agreemoit  shall  not  be  received  other 
than  tbe  writing."  If  the  property  were 
identified  by  the  agreement,  and  the  descrip- 
tion were  not  sufBclent  to  locate  it,  extrinsic 
evidence  might  be  resorted  to  for  that  pnr- 
poae,  bnt  not  In  order  to  determine  what 


•For  ether  eaass  see  same  topta  aad  asotton  NUMBBR  is  Dec  Dig.  a  Am.  Dig.  Ker-Ne.  Sarlas  *  Rspt  laAms 
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ixroperty  ig  mfeant  Thlg  ftgteemcait  does  not 
Identuy  tbe  propertr,  and  Ita  Mentitri  u 
well  aa  location,,  must  be  eatabllabed  by  ez- 
traneouB  teetlmony.  Therefore,  plaintiff 
conld  not  prove  he  had  produced  a  purchaser 
for  any  particular  property.  See  Bogard  t, 
Barhan.  62  Or.  121.  96  Fac.  OT3,  132  Am.  St 
Bep.  676.  Plaintiff  bases  his  right  of  recov- 
ery exclusively  upon,  the  authority  of  Hend- 
erson V.  I«mke,  60  Or.  863,  110  Fac  482; 
but  It  is  held  In  that  case  that  It  is  inimate* 
rial  what  the  description  of  the  property  is. 
if  it  can  be  identlfled,  thus  recognizing  that 
the  identity  of  the  property  Is  necessary.  In 
that  caae  It  was  Identified.  Plaintiff  was  to 
find  a  customer  for  '*my  property,"  and  the 
property  was  described  In  the  complaint  If 
defendant  had  owned  two  or  more  pieces  of 
property,  no  doubt  the  contract  would  have 
been  held  void,  aa  the  property  Intended 
could  not  then  have  been  identified  without 
extrinsic  evidence;  but  this  case  does  not 
come  within  the  principle  as  above  an* 
nounced. 

The  contract  is  void,  and  the  Judgment  of 
tbe  circuit  court  is  affirmed. 


(64  Or.  142) 

HOOBB  et  aL  V.  JJtHmSD  ELKHOBN 

MINES  «t  at 

(Supreme  Court  of  Oregon.   March  11,  1018.) 

WATIBS  AMD  Watkb  Ooubsbs  (i  33*)— Ap- 
PBOFBIATIOR— AOTION  TO  ESTABUSH  RIGHT. 

Where  defendants  lawfully  built  a  reser- 
voir on  government  land,  which  plaintiffs  sub- 
sequently, without  any  permisflion  from  the 
government,  took  possesBion  of,  irrespective  of 
any  question  of  nonuser  of  a  water  right  by 
defendants,  plalntifft*  tiUe  would  not  be  quiet- 
ed, because  they  had  no  title,  and  equltr  would 
not  lend  ita  aid  to  enable  them  to  acquire  prop- 
erty constructed  by  another. 

[Ed.  Note.— For  other  casea.  aee  Watera  and 
Water  Coursea,  Oent  Dig.  U  28-26;  Dee.  Dig. 
I  83.*] 

.  On  petition  for  r^earing.  Denied. 
For  former  opinion,  see  127  Pac.  064. 

McBRIDS^  Q  J.  In  the  able  brief  accom- 
panying their  petition  tor  r^earl9g,  counsel 
question  mudi  of  the  reasoning  in  the  opin- 
ion of  tiie  lower  court,  which  wari  adopted 
as  the  opinion  of  this  court  As  we  express* 
1y  stated,  we  did  not  conmilt  this  court  to 
the  adoption  of  all  the  conclusions  reached 
by  the  lower  court,  and  our  oi^on  may 
therefore  be  treated  more  as  a  concurrence 


In  ttte  zetnlt  fitere  rcftcbed  nOuir  than  in 
the  eqpres^na  therdn  tmBioyeS.  We  do 
not  consi^^  the  anestlon  of  nonvaex  of  a 
water  right  to  be  involved  la  tUs  case. 
Ilalntiffs  own  no  land,  no  dltdi,  and  no  wa- 
ter right  Th^  found  npou  the  reserved 
lands  of  tiie  United  States  a  reservoir  buUt 
by  defftodants  gr^itor  b^bre  the  land  was 
reserved,  and  which,  under  the  laws  of  the 
United  States,  defendant  alme  could  be 
permitted  to  maintain  without  a  new  per- 
mit from  the  government  which  ponnit  tiiey 
did  not  obtain.  Defendant  though  not  us- 
ing the  reservoir,  has  paid  an  the  taxes  that 
have  been  demanded  upon  the  prop^iy,  and, 
beyond  the  fiuit  oi  failure  to  use  it,  haa 
otherwise  diown  an  intent  to  retain  It  fbr 
use  in  the  future.  The  position  of  the  par- 
ties stands  thus:  The  defendant's  grantor 
had  lawfully  built  npim  government  land  a 
reservoir.  As  against  every  one  but  the 
govemmoit  It  was  the  owner  of  the  struc- 
ture. It  ia  not  a  right  or  a  site  that  is  In 
controversy,  tnit  a  concrete,  tangible  thing, 
composed  of  earth,  wood,  stones,  and  iron, 
and  costing  five  thonsand  real  dollara 
Plalntifts,  without  pemdsiaon  from  Oie  gov- 
emment  have  entered  upon  Its  forest  re- 
serve and  seised  this  valuable  Btructnr& 
They  have  built  no  reservoir,  and  have  no 
reservoir  Ate.  They  say  to  the  defendant: 
**We  have  seised  this  pnqierty  vrtiidi  cost 
you  $5,000,  and  we  intend  to  sdl  it  for 
GOO;  and  because  you  dare  to  whlmpw  aa 
to  the  injustice  of  such  a  proceeding  we  wDl 
ask  a  court  of  equity,  a  court  of  consdence^ 
to  quiet  our  title,  and  compel  you  to  iwy 
the  costs  as  a  pmalty  for  protesting."  Bq- 
uity  will  never  lend  Ite  aid  to  such  a  trans- 
action. Then  are  very  ancient  Injunctions 
against  a  man's  coveting  or  taking  that  whldi 
belongs  to  another,  and  we  are  still  cogni- 
zant of  tbe  time-honored  direction  to  do 
unto  others  as  We  would  that  others  diould 
do  unto  ns.  There  is  also  a  maxim  that 
"He  who  sedEs  equity  shall  do  equity.**  and 
that  **He  who  seeks  equity  shall  come  with 
clean  hands.**  We  would' dlsr^rd  all  ttiese 
and  make  this  court  an  instrument  of  op- 
pression, Instead  of  Justice  should  we  al- 
low plaintUfa  to  prevail  In  tills  case,  espe- 
cially since  they  show  no  better  titie  than 
that  of  squatters  on  a  national  forest  re- 
serve. 

.  The  plaintiffs  have  no  titie  to  be  quieted, 
and  the  petition  for  rehearing  ia  dmied. 
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WELCH  T.  KcTNTOSH  et  al. 
(Supreme  Court  of  Kansas.   March  8,  1913.) 

fBvUabut  iy  the  Oowt,) 

1.  SPBCXnC  PKBTOBMANCE  (i  106*)— PABTIE8. 

One  bavlng  a  written  contract  for  the  pur- 
rhase  of  real  estate  with  a  person  having  a  sim- 
ilar contract  for  ita  purchase  from  the  owner 
may  maintain  an  action  againic  the  owner,  and 
the  person  with  whom  he  contracted,  for  the 
specific  performance  of  both  contracts. 

[Ed.  Note. — "For  other  cases,  see  Specific  Per- 
fonnance,  Cent  Dig.  S|  842-^Sl;  Dec.  IMg.  S 
108.*] 

2.  SPECmO  PSBPOBUARCB  ft  60*)— MODIFICA- 
TION OF  GoNTRAOF— Statute  of  Fbauds. 

One  who  agrees  in  writing  to  convey  real 
estate  for  a  pa^'ment  to  t>e  made  partly  by  a 
mortgage  and  partly  in  cash,  and  who  afteiv 
wards  orally  consents  to  accept,  and  does  ac- 
cept, in  lieu  thereof  a  mortgage  and  monej;  for 
an  equal  total,  but  in  different  proportions, 
oannot  defeat  an  action  for  the  specific  perform- 
ance of  the  contract  on  the  ground  that  the 
subsequent  arrangement  amounted  to  an  at- 
tempt to  make  an  oral  modification  of  a  con- 
tract required  by  the  statute  of  frauds  to  be  in 
writing. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  8  182 ;  Dec.  Dig.  S  60.*] 

8.  Specific  Pxrfobhance  (8  07*)— Pebfobu- 
ance  bt  Plaintut— Patmiht  of  Conbid- 
bbatioh. 

Under  the  eridence  in  this  case,  an  agree- 
ment to  deliver  a  second  mortgage  in  part  pay- 
ment of  real  estate  is  held  to  have  been  sub- 
stantially complied  with  by  the  delivery  of  one 
which  was  subject  to  three  other  mortgages; 
their  total  amount  being  Uiat  for  which  the 
parties  knew  the  property  to  be  Incumbered. 

I  Ed.  Note.— For  other  cases,  see  S_pecific  Per- 
fomance,  Cent  Dig.  H  286-208:  Dec.  Dig.  | 
97.  J 

Appeal  from  District  Court,  Harper  County. 

Action  by  Leon  Welch  against  William 
Mcintosh  and  others.  Judgment  for  plaln- 
tifT,  and  Mcintosh  and  certain  other  de- 
fendants appeal.  Affirmed. 

W.  W.  Scbwinu,  of  WeUlngton,  for  aM>el- 
lants.  Andrew  O.  WasblXHi,  of  Harper,  for 
app^lee. 

BCASONt  J.  WiUlAm  MdntoSh  altered 
into  a  written  contract  agreeing  to  sell  cer- 
tala  city  lots  to  J.  G.  "EMa.  On  the  same 
day  Elrln  signed  an  agreement  to  convey 
tbem  to  Leon  B.  Welch.  Blvin  and  Welch 
had  no  disagreement  between  themselTes,  but 
Mcintosh  refused  to  mate  a  deed.  WelcAi 
then  brought  an  action  against  Mcintosh, 
making  Elvln  a  par^,  asUng  for  the  spedflc 
performance  of  both  contracts.  Jodgm^t 
was  rendered  fbr.  the  plaintiff,  and  Mcintosh 
and  others  ai^eal. 

[1]  Mcintosh  objects  to  the  decree  of  e^te- 
dfle  performance  upon  the  ground  that  he 
had  no  contract  whatever  with  Welch,  but 
only  with  Etvln.  There  was  no  element  of 
personal  tmst  in  the  contract  between  Mc- 
intosh and  Blvln.  If  Bavin  had  been  acting 
for  WeltA,  Welch  could  have  enforced  the 
contract  although  Mcintosh  knew  nothing 


of  his  connection  with  the  matter.  Hawkins 
T.  Windhorst,  87  Kan.  176,  123  Pac.  76L 
There  was  nothing  to  prevent  Elvln  from  as- 
signing to  Welch  his  rights  acquired  under 
his  contract  with  Mcintosh  (39  Cyc.  1665) ; 
and  his  agreement  to  sell  to  Welch  the  lots 
he  had  contracted  to  buy  from  Mcintosh  was 
in  effect  such  an  agreement 

[2]  A  further  objection  is  based  upon  these 
facts :  By  the  t^ms  of  the  contract  he  had 
signed,  Mcintosh  was  to  receive  for  the  lots 
a  second  mortgage  for  $900  upon  a  certain 
tract  of  land,  or,  at  the  option  of  the  pur- 
chaser, either  $42S  in  cash,  and  a  mortgage 
for  $425,  or  $800  in  cash.  There  was  erl- 
dence,  In  behalf  of  the  plaintiff,  to  the  effect 
that  Mcintosh  afterwards  orally  agreed  to 
accept  $300  In  cash  and  a  mortgage  for 
$700,  and  that  a  check  for  that  amount  and 
such  a  mortgage  were  then  given  him;  he 
agreeing  to  make  a  deed  to  Welch,  If  upon 
examination  he  found  no  more  against  the 
mortgaged  property  than  had  been  represent- 
ed to  Iiim.  Mcintosh  contends  that,  In  view 
of  this  situation,  the  present  action  amounts 
to  an  effort  to  show  that  a  written  contract 
for  the  sale  of  real  estate  was  amended  by 
an  oral  agreement,  and  to  enforce  the  con- 
tract as  80  amended.  The  statute  which 
renders  nonenforceable  an  oral  contract  for 
the  sale  of  land  prevents  as  well  the  en- 
forcement of  an  oral  agreement  for  the  mod- 
ification of  a  written  contract  on  that  sub- 
ject. 29  A.  A  E.  Encycl.  of  L.  824  ;  20  Cyc. 
287 :  note,  S6  Am.  St  Bep.  671 ;  note,  4  L. 
R.  A.  (N.  S.)  980.  While  not  controverting 
this  general  rule,  a  number  of  courts  have 
recognized  what  may  be.  called  the  doctrine 
of  snbstltuted  performance;  that  is,  that 
"parol  evidmee  Is  admissible  to  {wove  a  snb- 
stltnte  agreement  of  the  performance  of  an 
original  written  contract  when  such  per. 
formance  Is  completed."  Smith  on  the  Iaw 
of  Fraud,  t  860  ;  20  A.  &  B.  BncycL  of  Ii. 
826.  826;  Lee  v.  Hawk^  68  Miss.  668,  9 
South.  828,  13  I..  B.  A.  633;  Mei^nch  v.  Or. 
ft  CaL  B.  B.  Co.,  46  Or.  347.  80  Pac.  482. 
7  Ann.  Cas.  1035;  Alston  v.  Gonnell.  140  M. 
a  48:^  63  B.  E.  292.  See,  also,  oases  cited 
at  conclusion  of  note,  4  L/B.  A.  (N.  S.)  981. 

The  written  agreein»t  bound  Mcintosh  to 
convey  the  lots  for  a  mortgage  for  |800,  or 
for  $800  in  cash,  or  for  $860  half  In  cash 
and  lialf  in  a  mortgage^  Of  course  he  could 
not  In  the  first  instance  have  bem  rag[nlred 
to  accept  $300  In  cash  and  a  mortgage  for 
$700.  Bnt  after,  having  orally  agreed  to  do 
so,  and  having  received  without  objection 
the  check  and  mortgage,  he  cannot  put  t^e 
buyer  In  defftnlt  and  refuse  performance  on 
his  own  part  by  urging  that  the  terms  of  the 
original  agreement  have  not  been  kept  The 
case  is  within  the  principle  heretofore  ap- 
plied by  this  court,  indicated  by  the  follow- 
ing Quotations: 

"The  contract  did  not  specify  the  secnrl- 


*For  other  cases  se«  lams  toplo  and  snUod  NUMBER  In  Dae.  Dl|.  *  Am.  Dl|.  Xsjr-No.  Swiss  A  Rsp'r  XndsMs 
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tlea  to  be  taken,  and  the  parties  could  sup- 
plement it  orally  In  this  respect.  The  re- 
mainder of  the  oral  negotiations  did  not  cre- 
ate a  new  contract  of  sale  supplanting  the 
old;  and,  In  any  event,  the  defendants  will 
not  be  allowed  to  agree  upon  a  method  of 
performance,  induce  the  plaintiff  to  act  ac- 
cordingly, and  then  work  a  gross  fraud  by 
repudiating  altogether."  Painter  v.  Fletcher, 
81  Kan.  195,  196,  105  Pac.  SOO,  501. 

•*The  furnishing  of  an  abstract  or  other 
like  condition  may  be  waived;  and  when 
waived,  as  In  this  case,  the  appellant  could 
only  put  appellee  In  default  by  a  p^orm- 
ance  or  offer  of  performance  on  his  own  part 
He  cannot  induce  appellee  to  desist  from  ac- 
tion, and  then  treat  the  Inaction  as  a  default 
and  a  basis  of  recovery-"  Hull  v.  AU&i,  S4 
Kan.  207,  209,  113  Pac.  1050,  1051. 

[S3  Another  objection  to  the  decree  la 
made  on  the  ground  that  the  contract  called 
for  a  second  mortgage,  while  there  were  al- 
ready three  mortgages  on  the  land,  so  that 
the  plaintiff  could  only  give  him  a  fourth 
mortgage  Instead  of  a  second.  There  was 
evidence  that  he  received  the  mortgage  of- 
fered him.  knowing  of  the  three  prior  mort- 
gages, saying  that  he  would  accept  It  If  he 
found  nothing  more  on  record  ahead  of  It. 
Within  the  princti^e  Just  stated,  this  was  a 
saffld^t  performance  on  the  part  of  the 
buyer,  even  If  originally  the  seller  might 
have  made  a  point  as  to  the  number  of  sepa- 
rate mortgages  ahead  of  his  own,  irrespective 
of  the  total  lien  represented.  However,  the 
evidence  seems  to  show  a  mutual  purpose  to 
treat  the  phrase  "second  mortgage"  as  hav- 
ing reference  to  a  -  mortgage  subject  to  a 
prior  Indebtedness,  irithoat  r^ard  to  Its 
form.  No  objection  was  made  to  the  total 
amount  of  tiie  prior  liens.  Und»  these  dv- 
cumstances,  the  fact  that  the  existing  in- 
cumbrance was  distributed  between  three 
mortgage,  Instead  of  being  combined  in  one, 
la  not  a  groond  for  defeating  ttie  spedflc 
performance  of  Qiie  cratract 

The  contract  between  Helntoah  and  Blvlo 
indnded  a  provision  that  the  "socnrittes'*— 
that  is,  the  mortgage  given  in  payment— 
shoold  be  satlafiactory  to  the  former.  This 
did  not  anthorlse  an  arbitrary  rejection  of 
the  mortgi^  delivered.  The  only  objections 
made  to  It  are  found  to  be  untenable. 

The  Judgmoit  is  affirmed.  All  the  Justices 
concurring. 

(89  Kan.  U) 

CAU>WEIiL  V.  MODERN  WOODMEN  OP 
AMERICA. 

(Supreme  Court  of  EansaB.    Mardi  8,  1913.) 

1.  Death  (|  2*>— PBssmcpnoiir  fbou  Absenck. 

The  principles  pertaining  to  presumptions 
in  cases  of  the  dlBqppearance  and  unexplained 
absence  for  scTen  yesrs  of  a  member  of  a  fra- 
ternal order,  stated  In  Modem  Woodmen  v. 
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Gerdom,  72  Kan.  391^82  Paa  1100,  2  L.  R  A. 
(N.  S.)  809,  and  Id.,  77  Kka.  401.  M  Pac  788. 
are  followed. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  1-3;  Deo.  Dig.  I  2.*] 
2.  Death  ((  2^— PsBsnHnxoir— Abobiic^- 

InquzuBB  —  I^ojcaBNCi  —  QtmaxzoM  n» 

Juar. 

A  member  of  a  fraternal  older  holding  a 
beneficiary  certificate  left  his  htnne  and  faniily 
in- this  state,  declaring  his  intention  to  go  to 
California  to  find  a  new  location,  where  his 
family  should  join  hhn  later.  Letters  were  re- 
ceived by  his  wife  at  fregnent  intervals  cover- 
ing a  period  of  five  or  six  months,  porporting  to 
have  been  written  bv  bim  at  different  places 
in  California.  Tha  last  of  these  tetters,  save 
one,  was  mailed  at  Stockton,  Gal.,  and  gave  the 
informatitoi  that  the  writer  was  sick  with  small- 
pox in  a  pesthouse  there.  About  ten  days  later 
the  last  letter  was  received,  saying  that  be  had 
suffered  a  relapse,  and  was  still  in  the  pest- 
house.  Afterwards  his  wife  wrote  several  let- 
ters addressed  to  bim  at  Stockton,  but  beannc 
nothing  further  from  him,  on  November  2,  1902, 
inquired  by  letter  of  the  postmaster  at  Stock* 
ton,  and  was  informed  that  her  letters  liad  not 
been  delivered.  She  then  wrote  for  infonnation 
to  the  mayor  and  also  to  the  chief  of  police  of 
that  city,  made  inquiries  of  officers  and  memt>ers 
of  the  local  camp  of  whicb  her  hnsband  was  a 
member,  and  of  his  father,  brothers,  and  riater 
residing  at  Tarioos  places  in  and  oat  oi  tbe 
Btat&  engaged  attorneys,  who  published  a  no- 
tice in  a  newspaper  at  Stockton  of  his  confine- 
ment in  the  pesthouse  and  diaappearaDce,  and 
through  an  officer  of  the  local  camp  caused  a 
like  notice  to  be  published  in  the  otacial  paper 
of  the  order,  but  obtained  no  tidings  of  her 
missing  husband  from  these  or  any  other  sontce 
of  Information.  After  he  had  been  absent  for  a 
considerable  time,  she  had  a  personal  interview 
with  the  head  consul  of  the  defendant,  to  whom 
she  related  his  disappearance  and  the  informa- 
tion received  about  his  sickness,  and  was  ad- 
vised by  that  officer  to  follow  np  all  (dues  and 
keep  up  the  insurance  payments,  and  that  the 
amount  of  her  certificate  would  be  mid  in  seven 
years  from  the  disappearance,  if  ner  hnsband 
was  not  found.  Upon  these  facts  and  the  cir- 
cumstances, showing  bis  relatitms  to  his  family, 
his  age,  occupation,  financial  standing,  and  the 
like,  it  is  held  that  there  was  sufficient  evidence 
upon  which  to  submit  to  the  jurr  the  question 
of  diligence  in  making  Inquiries. 

[Bd.  Note.— For  other  case^  see  Death,  Coit 
Dig.  U  1-^:  Dte.  Dig.  I 
8.  Appkal  ANn  filBBOB  (I  SOI*}— Rbvibw  or 

DvioEncB— Pbookedings  in  Tbiaz.  Coust— 

Morion  roa  New  Tbiau 

The  rale  that  evidence  excluded  by  tiie 
conrt  mnst  be  produced  on  a  motion  for  a  new 
trial,  In  order  to  obtain  a  review  of  the  raUng 
excluding  It,  as  declared  in  Clark  v.  Morris,  88 
Kan.  752,  129  Pac.  1195,  is  followed. 

[Ed.  Note.--FOr  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1746,  1763-17W:  Dec 
Dig.  IWtt.*] 

4.  Death  ({  2*)— Pbebukptiow  fboh  AssEifCS 
-Time. 

Where  the  presnmption  of  death  from  unex- 
plained absence  for  seven  yeanu  «*ithout  tidings, 
applies,  there  is  no  presumption  that  the  ab- 
sentee died  at  any  particular  time  witbin  that 
period;  but  the  time  may  be  fonnd  by  the  jury 
from  the  drcumstances  of  a  particalar  am, 
when  they  are  of  sufficient  probative  fores  to 
warrant  the  submission  of  tlie  qnesUon. 

Note.— For  otiier  cases,  see  Death,  Ont 
Dig.  H  1-8;  I>ec.  Dig.  I  2.«1 

Appeal  from  District  Oonrt,  Sedgwick 

Connty. 


Wr  otter  cases  ism  tama  ti^lo  and  swtloB  HVHBBR  in  Sso.  Dig.  *  Am.  Dig.  Ksy-Mo.  flerlea  *  Rapt  ladntM 
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Actton  by  Jane  CalilveU  against  tbe  Mod- 
flfn  Woodmen  of  America.  Judgment  for 
plaintiff,  and  deCWdant  appeals.  Affirmed. 

Trnman  Plaotz  and  Geo.  Q.  Perrin,  both  of 
Rock  Island,  III.,  and  Rodolpb  Hatfleld,  of 
Wichita,  for  appellant  Adams  ft  Adams,  of 
Wichita,  for  appellee. 

BENSON.  J,  The  defendant  appeals  from 
a  judgment  rendered  upon  a  beneficiary  cer- 
tificate issued  In  the  year  1890  to  W.  H.  Cald- 
well, a  member  of  the  order,  payable  to  his 
wife,  the  plaintiff,  at  bis  death.  It  was  ad- 
mitted that  all  dues  and  assessments  bad 
been  iwld  to  the  date  of  tbe  trial.  The  peti- 
tion allegeid  that  Caldwell  left  bis  home  in 
Hutchinson  on  the  Tth  of  April,  1902,  and 
had  not  been  heard  from  since  September  of 
that  year,  when  a  letter  was  received  by  his 
wife.  Informing  her  of  bla  serious  illness  at 
Stockton,  Cat  Other  statements  of  the  peti- 
tion set  ont  tbe  Inquiries  made  for  tbe  miss- 
ing man  and  the  failure  to  obtain  Informa- 
tion concerning  him.  Tbls  action  was  com- 
menced April  2,  1010,  in  reliance  upon  the 
pre8umi»tlon  of  death.  Tbe  answer  admits 
the  lasnance  of  tbe  certtflcate  and.  good  stand- 
ing of  the  member,  but  pleads  false  warran- 
ties la  the  appllcatUm  reapectlDV  the  age  of 
bla  parents ;  also  the  adoption  of  a  by-law, 
which  took  effect  September  1,  1908,  provid- 
ing that  no  presumption  of  death  should  arise 
from  absence  or  disappearance  until  the  full 
term  of  the  membex'a  expectation  of  life  had 
elapaed.  The  answer  aUo  contained  a  gen- 
eral denial. 

The  ertdence  (m  ttie  part  of  the  plaintiff 
toided  to  prore  that  the  member  was  a  weU- 
known  dtbsen  of  Hutclilnaon.  He  bad  been 
engaged  at  differoit  tlmea  as  for«nan  of  a 
salt  plant,  clerk  in  a  hardware  store,  fonner, 
tiiresborman.  and  gtoea.  Just  previous  to 
his  leaving  home  he  bad  been  carrying  on  a 
grocery  bueinesa,  which  was  turned  over  to 
his  creditors.  He  left  a  wife  and  three  cfall- 
dr«L  at  his  tamne  in  HutcAUnson,  22,  17,  and 
15  years  of  age,  respectlTely.  His  relations 
wlUi  bis  temily  were  affectionate.  He  de- 
dared  his  intention  to  go  to  California  to 
aeek  a  new  location,  where  bis  family  should 
join  bim.  His  son  accompanied  talm  to  the 
train.  Letters  written  by  him  were  received 
by  his  famUy  at  frequent  Intervals,  averag- 
ing one  in  each  wedc,  from  several  places  In 
OUlfomia.  One  of  these  letters  was  from 
^erldan,  and  was  answered  by  letter  direct- 
ed to  bim  there.  In  writing  from  some  of 
tbe  otber  places  be  requested  that  answers 
sboold  not  be  sent  until  he  wrote  again.  He 
wrote  from  Stockton,  GaL,  in  8ei>tember, 
1902,  saying  that  he  was  sick  in  a  pestbouae 
there  with  smallpox,  but  was  getttog  better. 
Later,  in  October,  he  wrote  again  that  be  bad 
suffered  a  relapse,  and  was  worse.  Tbe 
family  wrote  several  letters  to  him  after- 
ward, but  heard  nothing  further.  On  inquiry 
about  him  by  letter  to  the  postmaster  at 


Stockton,  on  November  2d,  they  learned  that 
these  lottos  remained  vnealled  for.  Mrs. 
Caldwell  then  wrote  to  the  mayor  and  also 
to  the  dilef  of  police  of  Stockton,  giving  tbam 
tbe  InAnrmatton,  she  bad  received  about  Us 
being  in  a  peetbonse  there.  The  chief  of 
police  answered,  but  gave  no  Information  of 
tbe  miaslng  man.  She  also  wrote  to  ber  hus- 
band's fatiier,  then  living  In  Nebracrica,  to  hla 
brother,  Uvliuc  in  another  place  In  that  state, 
and  to  bis  sister,  living  In  Iowa,  giving  the 
facts  concerning  bla  absence  and  asking  for 
Informatioi  eoncecnlng  him,  but  rec^ved 
none.  She  also  consulted  with  another  broth- 
er of  ber  husband,  living  in  tlila  stat^  and 
with  the  cwsul  and  elartc  of  the  cuap  at 
Hutchinson,  of  which  Caldwell  was  a  mem- 
bCT.  One  of  these  aSBcen  sought  Information 
txom  the  bead  camp  of  the  order,  sending  a 
photograph  of  the  missing  man.  At  the  sug- 
gestion of  the  derk  of  the  local  camp,  a  no* 
tic^  stating  the  facts  about  his  dbsappear- 
an^  and  asking  for  Information,  was  pub- 
lished In  the  Modem  Woodman,  tbe  offldal 
paper  of  the  order,  which  drculatea  gmeral- 
ly  among  its  members.  Inquiries  wore  also 
made  of  nwnbers  of  the  local  camp..  Mr. 
Caldwell's  father  came  to  Kansas  and  con- 
sulted with  the  plalntift.  None  of  these  in- 
quiries wwe.effectnaL  A.flrm  of  lawyers  at 
Hutchinson,  at  the  plalntUTs  request,  ad- 
dressed a  letter  to  the  mayor  of  Stockton, 
giving  tbe  facts  of  Mr.  Caldwell's  d^rture 
from  home,  of  the  letters  giving  Information 
of  his  sickness  in  tbe  pestbouae,  and  tiia  fail- 
ure to  receive  further  tidiniBBi  and  asking  for 
Information.  This  letter  was  publiabed  in 
full  In  a  daily  paper  in  Stockton  In  January, 
1901,  with  brief  editorial  comments.  No  ti- 
dings or  information  of  any  kind  were  re- 
ceived from  these  Inquiries  or  otherwise^  In 
tiM  same  montA  Mrs.  Caldwell  had  an  Inter- 
view with  tbe  bead  consul  of  the  ordw,  and 
told  him  of  her  trouble  and  tiie  Inquiries  she 
had  made,  and  asked  for  advice.  He  advised 
her  to  keep  up  the- insurance,  to  follow  up  all 
clues,  and  that  In  seven  years  she  would  get 
ber  mwey.  If  her  husband  was  not  found  In 
that  time.  In  that  conversation  the  head 
consul  inquired  about  Mr.  Oaldwell'a  rela- 
tives, and  was  informed  of  Qie  age  of  hlB 
father,  and  tiiat  bis  mother  vas  dead. 

Depositions  were  taken  by  the  defendant 
of  the  dty  health  offii»r,  the  sextons  of  ceme- 
teries, and  derks  of  hospitals  In  Stockton, 
and  evidence  was  adduced  tending  to  show 
that  Mr.  Caldwell's  death  had  not  been  re- 
ported to  the  proper  officer,  and  that  his 
name  was  not  found  upon  the  records  of  tbe 
coun^  hospital,  where  smallpox  patients  were 
cared  for,  nor  upon  tbe  records  of  Interments 
in  the  pTincU>al  cemeteries  of  tbe  dty.  The 
defendant  also  offered  evidence  tending  to 
prove  that  Mr.  Caldwell  left  debta  unpaid  at 
Hutchinson. 

[1]  It  Is  contfflided  that  the  Inqnlxies  made 
by  the  plaintiff  were  Insufficient  to  overcome 
the  presumption  of  continuing  life  by  the 
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preeumptloii  of  death  arising  from  seven 
jean'  unexplained  absence^  In  order  tbat 
the  latter  presampticni  may  prevail,  there 
must  be  a  lack  of  inA>rmatton  concerDing 
the  abemtee  on  the  part  of  those  llkelj  to 
bear  from  him,  after  diligent  Inquiry.  The 
Inquiry  should  extaid  to  all  places  and  per- 
sons where  or  from  whom  tidings  would 
Ukely  be  recetved  In  the  ordinary  course  of 
evaats;  and,  In  general,  the  .  inquiry  should 
exhaust  all  patent  sources  of  Information 
and  others  whitai  the  circumstances  suggest. 
Modem  Woodmen  v.  Gerdom,  72  Kan.  891, 
82  Pac  1100,  a  L.  B.  A.  (N.  8.)  800;  Renard 
T.  Bennett,  76  Kan.  848.  93  Pac.  261, 14  Ann. 
Ois.  240.  The  rule,  however,  does  not  re- 
quire absolutely  concludve  proof.  It  Is  suf- 
ficient if  the  evldoice  wamnts  a  finding 
that  such  Inquiries  have  been  mad&  In  the 
second  review  of  the  Gerdom  Oase  it  was 
said:  "Probably  all  efforts  that  woald  or- 
dinarily be  suggested,  however  painstaking 
or  exbansHve,  would  stlU  leave  some  source 
of  Information  unexplored.  The  parents 
Should  only  be  held  to  the  uerdae  of  rea- 
sonable diligence  In  endeavtwing  to  obtain 
tidings  of  their  son.  They  were  not  requir- 
ed to  prove  concludvely  that  he  was  dead, 
but  were  bound  to  produce  sndi  evidence 
aa  would  folrly  lead  to  the  presumption  of 
his  death."  Modem  Woodmen  t.  Qerdom, 
-77  Kan.  401.  405,  94  Pac.  788,  789  (syl.  S). 

[2]  It  was  argued  In  that  case  that  Inqui- 
ries should  have  been  made  of  members  of 
the  lodge.  Such  inquiries  were  made  In  this 
case,  and  the  efforts  of  officers  and  members 
In  aid  of  the  inquiry  were  sought  and  ob- 
tained. It  Is  Insisted,  however,  that  further 
Inquiries  should  hare  been  made  at  Stock- 
ton. It  is  suggested  that  letters  should  have 
been  written  to  the  pesthouse  from  which 
Caldwell  had  written,  or  that  personal  In- 
vestigation should  have  been  made  there. 
"But  the  name  of  the  pesthouse  or  Institution 
with  which  it  may  have  been  connected  was 
not  stated  In  the  letter,  and  Mrs.  Caldwell 
did  not  have  any  knowledge  about  it  She 
was  aided  by  experienced  counsel  in  mak- 
ing the  Inquiries  at  Stockton,  which  were 
Budi  as.  it  is  believed,  are  ordinarily  pur- 
sued. In  any  event,  it  cannot  be  held,  as  a 
conclusion  of  law,  that  she  did  not  exer- 
cise reasonable  diligence  in  this  respect. 
Lack  of  diligence  In  making  inquiries  In  oth- 
er respects  Is  also  suggested ;  but  upon  a 
careful  consideration  of  the  efforts  that  were 
made,  in  the  light  of  all  the  circumstances, 
it  must  t>e  held  that  there  was  sufficient 
evidence  to  warrant  the  submission  of  the 
question  of  diligence  to  the  Jury  upon  proper 
instructions,  which  were  given  In  accordance 
with  the  rules  declared  In  the  Gerdom  Case. 

The  defendant  alleged  tbat  In  his  appli- 
cation for  membership  Caldwell  stated  that 
his  father  was  then  living,  and  was  82  years 
of  age,  and  that  his  mother  was  also  living, 
'and  was  71  years  of  age;  that  the  cerUflcate 


BBPOSTEB  <KtS. 

was  issued  in  rellanee  opoa  ttt  atatementi 
made  in  the  apsdleation,  and  containod  a 
provision  that  If  any  of  tha  atatonents  were 
untrue  the  certificate  should  be  null  and 
void.  It  was  further  allied  that  the  £aUiar 
was  not  82  years  of  age,  and  waa  only  63 
years  old,  and  that  the  mother  waa  not  liv- 
ing, having  died  many  years  before  Other 
misrepresentations  concerning  brothers  and 
sisters  were  alleged.  The  application  refftr- 
red  to  was  not  set  out  in  the  pleadings,  and 
does  not  appear  in  the  record. 

To  sustain  the  issue  of  misrepreseitatlon, 
the  defendant  offered  the  ai^Ucatlon  in  eri- 
dence,  but  it  was  rejected.  TbiB  la  alleged 
to  be  fatal  error.  Whlla  this  mUng  wan 
IndntoS  In  the  grounds  presented  for  a  new 
trial,  a  copy  of  tiie  excluded  evidence  was 
not  produced  by  affidavit  or  otherwise  oa  the 
hearing  of  the  motion,  aa  required  1^  sec- 
tion 307  of  the  GiTil  Code  (Oen.  St.  1900,  | 
5901).  Hie  ruling  therefore,  ia  not  opoi  to 
review.  Clark  If  orris,  88  Kan.  75%  120 
Pac.  IIOIS. 

Ekror  Is  predicated  upon  the  rejection  ot 
other  evidence.  The  defendant  produced  the 
record  of  two  diattel  mortgages  and  other 
evidence  tending  to  Aow  that  Caldwell  left 
d^ts  unpaid  to  the  amount  of  about  |B00 
when  he  left,  and  It  was  In  evidence  that  he 
turned  over  Us  stock  to  Us  creditors.  ▲ 
writing  was  also  i»odueed,  signed  by  Cald- 
well, as  fbUows:  "This  trouble  Is  aU  my 
own.  My  wife  is  Innocent  of  everything, 
80  don't  blame  her  for  I  did  It  all  myself." 

The  mortgagee  was  asked  If  he  found  out 
whether  Caldwell  owned  the  property  (a 
threshing  outfit)  described  In  the  mortgage; 
also  whether  he  had  attempted  to  get  posses* 
sion  of  the  property.  Objections  were  sus- 
tained. It  Is  suggested  that  this  was  an  ef- 
fort to  prove  that  Caldwell  did  not  own  the 
property,  or  some  of  the  property,  mortgaged, 
thus  tending  to  prove  a  motive  for  leaving 
home.  It  was  doubtless  proper  to  prove  In- 
debtedness at  that  time,  with  other  drcnm- 
Btances  of  his  leaving,  and  this  was  done. 
It  would  seem  that  the  Jury  were  saffldeDtly 
Informed  of  Us  financial  condition,  and  the 
failure  to  require  answers  to  these  questions 
was  Immaterial.  Last  clause  of  section  S07 
and  section  581  of  Civil  Code  (Gen.  St  1900, 
SS  5001,  617$.  However,  the  defendant  did 
not  produce  the  excluded  evidence  on  fbe 
motion  for  a  new  trial,  and,  as  we  hare 
already  seen,  the  rating  cannot  be  reviewed. 

[3]  The  by-law  purporting  to  Change  the 
presumption  of  death  In  cases  of  disappear^ 
ance  Is  also  relied  upon  as  a  defense.  Thia 
by-law  was  attached  to  the  answer,  and  waa 
proven  on  the  trial.  While  It  was  not  pro- 
duced In  evidence  on  the  motion  for  new 
trial,  it  was  a  part  of  the  pleadings.  In 
this  respect  it  differs  from  the  application 
above  referred  to.  The  member  was  82 
years  of  age  at  the  date  of  the  certificate; 
and  the  limit  of  Us  azpectatira  oC  Ufa  bad 
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not  been  reacted  wlien  this  action  was  com- 
menced. Nearly  six  yeaxB  at  tba  seven-rear 
period  Involved  In  the  presumption  had  ex- 
Idred  when  tlie  by-law  was  adopted.  Befer- 
rlDg  to  this  by-law,  tbe  court  tDstmcted  the 
Jury,  in  aubatance,  that  actual  death  of  the 
member  might  be  proved,  like  any  other 
tact,  by  direct  or  drcnmBtantial  evidence; 
that  couEdderlng  the  circumstances  of  his  dis- 
appearance, absence,  age,  health,  character, 
domestic  relations,  sodal  rank,  and  finan- 
cial condition,  and  all  other  focts  and  clr- 
camatanees  of  the  case,  If  they  found  that 
he  died  before  the  passage  of  the  by-law,  it 
would  not  prevent  a  recovery. 

Assuming  that  the  by-law  was  valid  and 
retroactive  .in  its  operation,  as  claimed  by 
the  defendant,  two  questtons  arise  concern- 
ing it,  viz.;  Whether  the  foregoiog  instruc- 
tioii  Is  a  correct  statement  of  the  law,  and 
whether  the  evidence  sustains  a  finding  that 
Caldwell  died  before  September  1, 1908,  wbeo 
the  by-law  became  effective.  In  an  opinion 
delivered  by  Judge  Brewer  in  Ryan  v.  Tudor, 
31  Kan.  366,  2  Pac.  797,  It  was  said  that  a 
Jury  may  infer  death  within  less  than  seven 
years,  where,  besides  unexplained  absence, 
there  are  other  matters  to  show  death.  The 
opinion  also  refers  to  Tisdale  r.  Insurance 
Co.,  26  Iowa,  170.  96  Am.  Dec.  136,  quoting 
therefrom:  "The  death  of  an  absent  person 
may  be  presumed  in  less  than  seven  years 
from  the  date  of  the  last  lutetUgence  from 
him,  from  facts  and  circumstaDces  other 
than  those  showing  his  exposure  to  danger : 
which  probably  resulted  In  his  death."  "Evi- 
dence of  character,  habits,  domestic  rela- 
tions, and  the  like,  making  the  abandonment 
of  home  and  family  improbable,  and  show- 
ing a  want  of  all  those  motives  which  can 
he  supposed  to  influence  men  to  such  acts, 
may  be  sufficient  to  raise  the  presumption  of 
death,  or  from  which  the  death  of  one  absent 
and  unheard  from  may  be  Inferred,  with- 
out regard  to  the  duration  of  such  absence." 
Byan  v.  Tudor,  31  Kan.  366,  370,  2  Pac.  797. 

[4]  In  Lancaster,  Adra'r,  v.  Washington 
Life  Ins.  Co.  of  N.  Y.,  62  Mo.  121,  at  page 
128,  it  was  stated  as  a  general  presumption 
that  a  person  who  has  disappeared  and  has 
not  been  heard  from  shall  be  presumed  to 
continue  to  live  for  seven  years  after  he  was 
last  known  to  be  alive,  "unless  within  that 
period  It  sliall  be  shown  that  when  last 
heard  from  he  was  in  contact  with  some  spe- 
cific peril  likely  to  produce  death,  or  that  he 
disappeared  under  circumstances  Inconsist- 
eut  with  a  continuation  of  life,  when  consid- 
ered with  reference  to  those  influences  and 
motives  which  ordinarily  control  and  direct 
the  conduct  of  rational  beings ;  in  either  of 
which  cases  the  Jury  are  at  liberty  to  Infer 
that  death  occurred  at  such  time  within  sev- 
en years  as  from  the  testimony  may  seem 
most  probable." 

It  was  said  in  the  Gerdom  Case,  72  Kan. 
891,  at  page  306,  82  Pac  1100,  2  L.  B.  A.  (N. 


S.)  809,  that  death  may  be  proved  1^  clFcnm- 
atantlal  evidence;  and  that  absence  for 
a  considerable  period  of  time  b  not  indiqpoi- 
sable  in  order  to  generate  a  satisfying  ctm- 
vlctlon  of  the  fact  Situations  were  referred 
to  where  the  fact  of  death  might  be  forced 
upon  the  mind  very  sotm  aftor  the  dlaai^ear^ 
ance.  Ctrcnmstanoes  of  health,  disposition, 
moral  diaracter,  domestic  relations,  social 
rank,  and  flnandUI  condltton  were  referred 
to  as  affordii^,  In  some  cases,  snffldent  proof 
of  death.  In  Greenleaf  on  Evidence  UBth 
Ed.)  {  41,  after  stating  Uiat  the  presumption 
of  continuity  of  life  ceases  aft^  an  absence 
for  seven  years  without  intelll^nce  concern- 
ing the  person,  it  Is  said:  "The  presumption 
in  such  cases  Is  ttiat  the  person  Is  dead,  but 
not .  that  he  died  at  the  end  of  the  seven 
years,  nor  at  any  other  particular  time.  The 
time  of  the  death  Is  to  be  Inferred  by  the 
Jury  from  the  circumstances." 

"Death  may  be  Inferred  from  evidence  of 
facts  inconsistent  with  the  theory  of  the  ex- 
istence of  life.  Thus  it  has  been  held  that, 
where  an  absentee,  when  last  heard  of,  had 
Just  emt)arked  on  a  vessel  which  has  not 
since  been  seen  or  heard  of  and  is  long  over- 
due, his  death  may  be  presumed,  although, 
tbe  full  period  of  seven  years  may  not  have 
elapsed  since  it  sailed.  So,  if  he  was  In  a 
•desperate  state  of  health,'  *  •  •  or  tC 
he  was  exi)osed  to  some  specific  peril  likely 
to  cause  death,  when  last  heard  of.  It  may  be 
presumed  that  he  Is  dead,  although  seven 
years  may  not  yet  have  elapsed  since  that 
time."  1  Elliott  on  Ev.  |  112.  2  Wharton 
on  Evidence,  1  1277,  states  the  teroe  prln- 
dpte. 

It  Is  concluded  that  the  instruction  Is  In 
accordance  with  the  opinions  in  the  Tudor 
and  Gerdom  Cases  and  the  weight  of  author- 
ity upon  this  question. 

But  It  is  argued  that  the  Acts  of  this  case 
do  not  warrant  the  application  of  tbe  princi- 
ple. It  is  also  said  that  the  native  evi- 
dence of  tbe  defendant,  showing  the  absence 
of  Caldwell's  name  from  hospital  and  ceme- 
tery records  and  the  register  of  deaths,  le^ 
buts  any  Inference  that  he  died  at  Stocktrai. 
The  absence  of  his  name  from  these  records, 
while  competent  evidence,  is  not  conclusive 
of  the  fact.  It  Is  by  no  means  certain  tliat 
other  pesthouses  were  not  provided  in  or 
near  the  city.  The  cross-examination  shows 
tiiat  there  was  a  large  sanitarium  there,  al- 
though not  within  the  city  limits,  concerning 
which  no  records  were  produced.  The  ceme- 
tery records  were  only  those  of  the  three 
principal  cemeteries.  Considering  the  nature 
and  progress  of  the  disease,  the  patient  hav- 
ing suffered  a  relapse,  tliat  temporary  provi- 
sions In  the  way  of  pothouse  accommoda- 
tions, burial,  and  the  like  are  often  resorted 
to  in  such  cases,  the  lapse  of  time,  and 
all  the  attendant  circumstances,  a  question 
of  fact  was  fairly  presented  by  the  evidence 
upon  this  branch  ot  the  case  also,  and  tbe 
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geneial  flnAlng  for  the  plaintiff  cannot  be 
disturbed. 

Some  minor  mlln^B  are  complained  of,  but 
no  error  Is  found  affecting  aubstantlalirlgtate. 

The  JndfrmeDt  la  aflBrmed.  All  the  Justice 
es  concDrrltag. 

(89' Rao.  24) 

McCLAIN  T.  GHIGAQO,  B.  I.  &  P.  BY.  GO. 
(Supreme  Court  of  Kansas.    Bfareli  %  iSiB.) 

fSyllahu*  by  the  Court.) 

J,  New  TaiAi,  (|  lO*)— Waiver. 

Ordinarily  any  ruiia;  or  Eround  for  which 
a  new  trial  may  be  granted  u  waived  by  the 
neglect  of  a  party  to  ask  for  a  new  trial. 

[Bd.  Note.~For  other  cases,  see  New  Trial, 
Cent.  Dig.  §8  13.  115,  131 ;  Dec.  Dig.  §  10.*J 

2.  Tbial  (S  359*>— Judgment— Judgment  on 
Special  Findings — Inconsistknct. 

Where  no  motion  for  a  new  trial  is  made, 
bat,  instead,  a  party  mores  for  judgment  on 
the  special  findings  notwithstanding  the  general 
verdict,  the  question  is  whether,  after  indulg- 
ing every  j*easonable  inference  in  favor  of  the 
general  verdict,  the  special  findings  returned  by 
tbe  jury  are  so  antagonistic  to  it  as  to  be  ab- 
solutely irreconcilable  with  it,  and  so  complete 
in  themselves  as  to  warrant  the  entry  of  Judg- 
ment thereon. 

[Ed.  Note.— For  other  caaea,  aee  TrlaL  Gent 
Dig.  H  SSlSeO,  870,  877.  878;  Dec  Dig.  | 
359.*] 

3.  Railroads  (8  330*)— Acoidbntb  ^at  Cboss- 
iNQ — Cake  Rbquibbd. 

Where  gates  have  been  erected  and  main- 
tained by  a  railroad  company,  where  its  road 
crosses  a  public  street  in  a  city,  and  which  are 
to  be  lowered  by  a  gateman  when  trains  are 
passing  over  the  street,  the  fact  that  sucb  gates 
are  up  when  a  peraon  approaches  tlie  crossing 
Is  some  assurance  to  him  that  he  can  aafely 

groceed  to  cross,  and,  while  it  will  not  excuse 
im  for  a  failure  to  exercise  reasonable  care  for 
his  safety,  he  is  not  required  to  exercise  the 
same  vigihnoe  aa  he  would  be  at  a  croasing 
where  gates  had  not  been  erected  and  main- 
tained. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  88  1071-1074 ;  Dec.  Dig.  8  330.*] 

4.  Raileoads  (I  350*)— Accidents  at  Cboss- 

INO  —  CONTRIBUTOBT     NEGLIGENCE  —  QUBS- 

TXOV  FOB  JUBT. 

A  traveler  approached  a  railway  crossing 
over  a  much  traveled  street  in  a  populous  city, 
where  gates  had  been  huilt  and  maintained, 
and,  finding  them  open,  proceeded  to  cross  the 
street  without  looking  up  the  track  where  a 
passenger  train  was  approaching  from  the 
north  at  an  excessive  and  unlawful  rate  of 
speed,  and  wbkh  he  could  have  seen  If  he  had 
looked.  After  starting  across  tbe  tracks,  a 
freight  train  came  over  the  crossing  from  the 
other  direction,  and  caused  him  to  stop  be- 
tween the  two  tracks  in  a  space  8^  feet  wide. 
After  standing  there  about  15  seconds,  be  was 
struck  by  the  engine  of  the  passenger  train, 
and  killed.  Whether  he  exercised  due  care  for 
his  own  safety  in  view  of  the  conditions  exist- 
ing at  the  crossing  and  under  the  circumstances 
of  the  case,  or  was  guilty  of  contributory  negli- 

Sence.  Is  held  to  be  a  question  of  fact  for  the 
etermtnation  of  a  jury, 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  88  1162-1192 ;  Dec  Dig.  8  350.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Heater  A.  'McGlaln  against  the 


Cailcago,  Bocft  Island  &  Padile  Bailwar  Com- 
pany. Judgment  for  plalntU^  and  d^endint 
appeals.  Afllrmed. 

M.  A.  Low  and  Paul  E.  Walker,  both  of 
Topeka,  and  R.  R.  Vermilion,  of  Wichita, 
for  appellant.  David  Smyth  and  A.  BL  Helm, 
both  of  Wichita,  for  appellee. 

JOHNSTON.  0.  J.  This  was  an  acUon 
brought  by  the  appellee,  Hester  A.  McClain, 
to  recover  damages  from  the  appelant  tbe 
Chicago,  Eock  Island  &  Pacific  Railway  Com- 
pany for  negligently  causing  the  death  of 
her  husband,  W.  M.  McClaln.  The  appelant 
operates  a  line  of  railway  through  the  city 
of  Wichita  and  across  Douglas  avenue,  the 
principal  street  of  the  dty.  The  railroad  is 
built  upon  Meade  avenue,  which  runs  north 
and  south,  and  at  tbe  intersection  of  Heade 
and  Douglas  avenues  it  coiisista  of  two 
tradu.  The  passenger  station  of  appellant 
Is  located  on  the  west  side  of  Meade  avenue, 
and  immediately  south  and  adjoining  Doug- 
las avenue.  At  the  Intersection  of  these 
streets  crossing  gates  had  been  placed  as  re- 
quired hy  an  ordinance  of  the  city,  but  tiiey 
appear  to  have  been  out  of  repair  at  the 
times  In  question.  The  two  tracks  across 
Douglas  avenue  were  8%  feet  apart,  and  the 
distance  from  center  to  center  of  the  tracks 
was  13  feet,  2^^  inches.  On  the  afternoon  of 
June  28,  1900,  W.  M.  McClaln.  his  son.  and 
another  companion  were  walking  on  the 
north  side  of  Douglas  avenue  going  towards 
his  home  In  the  eastern  part  of  the  city. 
When  they  arrived  at  the  crossing,  a  consider- 
able number  of  people  had  congregated  on 
the  depot  platform,  and  there  were  a  num- 
ber of  cabs  and  other  vehicles  In  the  street 
near  there  awaiting  the  arrival  of  the  pas- 
senger train.  After  they  had  started  across 
Douglas  avenue,  a  north-bound  freight  train, 
using  the  east  track,  began  to  cross  Douglas 
avenue,  aud  W.  M.  McClaln,  who  was  about 
68  years  of  age,  and  his  companion,  stopped 
on  the  west  side  of  that  track  to  await  the 
passage  of  the  train  while  his  son  hurried 
over  In  front  of  the  train.  While  standing 
between  the  east  and  west  trades  awaiting 
the  passage  of  the  freight  train  a  south- 
bound passenger  train  traveling  at  a  speed 
of  from  20  to  30  miles  an  hour,  came  down 
upon  them.  The  buildings  on  Douglas  ave- 
nue extended  to  Meade  avenue,  but  the  dis- 
tance from  the  west  edge  of  Meade  avenue 
to  the  west  track  was  about  30  feet  When 
McClaln  arrived  within  20  feet  of  the  west 
track,  he  could  have  aem  an  ai^roachlng 
train  from  the  north  a  distance  of  aboot  a 
half  mile  If  he  had  looked  for  It  At  the 
time  the  gates  were  up,  and  there  was  no 
watchman  at  the  crossing.  McCSaln  baited 
between  the  two  tracks  awaiting  the  passage 
of  the  freight  train  about  16  seconds  before 
he  was  struck  by  the  passenger  train.  From 
two  to  four  seconds  b^ore  he  was  stnK± 
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wune  persons  nearby  saw  hig  danger,  and 
shouted  to  Urn.  ^iparentlr  the  flrst  he  knew 
of  the  aniToach  of  the  passenger  train  was 
tbe  sounding  of  a  shrill  alarm  whistle  alwut 
200  feet  away.  On  hearing  this  whistle,  the 
deceased  became  c<mfnBed,  and  In  his  excite- 
ment s^ped  neater  to  tbe  west  tracks  tum- 
Uqr  bis  back  towards  the  aiq;>roadilng  passen- 
gee  train.  He  was  caught  by  some  part  of 
the  ei^^,  thn)wn  towards  the  top  of  It,  and 
In  some  way  he  was  drawn  nnder  the  tra&i 
and  klUed. 

In  Oie  petition  the  n^Jigence  alleged  was 
the  running  of  the  train  at  a  dangeronsl; 
high  rate  of  speed  across  a  public  street  near 
the  buedness  center  of  the  city,  contrary  to 
an  ordinance  of  the  city  llmltbig  the  rate  of 
speed  to  five  miles  an  hour,  also  the  ftilnre 
of  the  appellant  to  have  the  automatic  safe- 
ty gates  closed  as  required  by  another  or- 
dinance. The  absence  of  a  watchman  to 
warn  persons  about  to  cross  the  track  of  the 
approach  of  trains  was  alleged,  and  also  the 
Callnre  of  the  euglneer  on  tbe  passenger  train 
to  give  proper  signals  on  approaching  Doug- 
las avenue,  as  well  as  the  giving  of  the 
shrill  blast  when  the  engine  was  so  close  to 
McClain  as  to  startle  and  confuse  him.  On 
the  part  of  the  appellant  it  was  contended 
that  McClain  was  guilty  of  contributory  neg- 
ligence tn  going  upon  tbe  crossing,  and  stand- 
ing there  for  some  time  without  looking  for 
the  approach  of  a  train  on  the  west  track, 
when  he  could  have  had  a  view  towards  the 
north  for  a  distance  of  about  a  half  a  mile 
If  he  had  looked.  The  jury  awarded  dam- 
ages against  the  appellant  In  the  sum  of 
$1,909,  and  returned  answers  to  special  fn< 
terrc^torles  which  were  submitted  to  It 
No  motion  for  a  new  trial  was  made,  but 
appellant  asked  for  Judgmmt  on  the  special 
findings. 

[1]  No  objections  are  made  to  Instructions 
or  rulings  on  the  trial,  and,  since  no  mo- 
tion for  a  new  trial  was  made,  no  question 
can  be  raised  here  as  to  tbe  sufficiency  of 
tbe  evidence  to  sustain  the  findings  of  the 
Jury.  It  has  been  determined  that  any  mat- 
ter or  ground  for  which  a  new  trial  may  be 
granted  is  waived  by  neglect  of  the  party  to 
ask  for  a  new  trial.  Nesbit  t.  HInes,  17  Kan. 
316 ;  City  of  Atchison  v.  Byrnes,  22  Kan.  65 ; 
Decker  t.  House,  30  Kan.  614,  1  Pac.  584; 
McNally  V.  Keplinger,  37  Kan.  556,  10  Pac. 
534. 

[2]  One  of  the  grounds  for  a  new  trial  Is 
that  the  ver^ct  is  contrary  to  tbe  evidence, 
and,  before  that  question  can  be  considered 
on  appeal,  a  motion  for  a  new  trial  based  on 
that  ground  must  have'  beea  submitted  to 
and  decided  by  the  trial  court  On  the  mo- 
tl<m  for  Judgment  on  the  special  findings 
mere  inconsistency  In  the  findings  will  not 
avail  as  that  is  a  ground  for  a  new  trial,  but 
the  questloh  Is  whether,  after  Indulging  every 
reasonable  inferenoe  in  favor  of  the  gen^l 
verdict,  the  special  flndingn  are  so  antagonls- 


tic  as  to  be  absolute  inqBoaellaldfl  wttb  It 
and  so  cunplete  tai  themselves  as  to  warrant 
the  »itry  of  Jn^nent  thereon.  Osbnm 
V.  Ballway  Co.,  75  Kan.  746,  90  Faa  289. 
Upon  some  of  the  Issues  herein,  no  interrog- 
atories were  submitted,  and  bence  all  of 
tbe  facts  In  the  case  are  not  embraced  in 
the  Qieclal  findings.  The  ^ioc^l  ones  up- 
on which  Judgment  was  asked  were  that  Mc- 
Clain was  familiar  with  the  crossing,  that  he 
went  upon  the  crossing  without  looking  north 
for  an  approaching  train,  that  after  he  en- 
tered upon  tbe  crossing,  the  view  was  unob- 
structed for  one-half  mile,  and  that,. If  be 
had  locdced  ^en  he  started  across  he  -oould 
have  seen  the  passenger  train  in  time  to  have 
rrtreated  to  a  place  of  safety,  and  that^ 
when  he  reached  the  east  track,  be  stood 
thwa  about  16  seconds  before  be  was  strack, 
and  tiom  8  to  10  seconds  intervmed  from 
the  Ume  the  engineer  sounded  the  whistle  a 
blo^  away  and  tbe  time  that  he  was  strudc 
by  the  train.  It  Is  insisted  ttwt,  as  he  was 
well  acquainted  with  the  crossing,  it  was 
Incombent  np<Hi  lum  to  use  his  eyes  and  ears 
to  discow  whetb»  tkae  wsls  a  train  ap- 
proaching upon  tbe  west  tradi,  and.  If  he 
had  done  ao,  he  would  have  seen  the  train, 
and,  not  having  exercised  that  precaution, 
he  was  guilty  of  contributory  negligence, 
which  bars  a  recov^  for  his  death,  notwlth-- 
standing  the  negligence  of  tbe  railway  com- 
pany. It  must  be  held  that  tbe  railway  com- 
pany was  guilty  of  negligence  notwithstand- 
ing tbe  fact  that  the  engineer  applied  the, 
emergency  brake,  and  did  all  -  he  could  to 
stop  the  train,  and  avoid  striking  M^Glaln 
after  his  peril  was  discovered.  Tbe  speed 
at  which  tbe  train  was  running  across  the 
principal  street  of  a  iwpulous  city  while  it 
was  unguarded  wag  negligence  beyond  ques- 
tion. It  la  contended  that  to  run  a  train 
from  20  to  30  miles  on  hour  over  a  stre^ 
which  is  usually  thronged  with  travelers,  a' 
fact  well  known  to  the  engineer,  was  a  wan-  ' 
ton  act  si^d  constitutes  negligence  so  gross 
as  to  cut  off  the  defense  of  contributory  n^- 
llgence.  No  special  finding  was  made  as  to 
the  rate  of  speed  the  train  was  running,  but 
it  was  alleged,  and  there  la  testimony  tend- 
ing to  show,  that  the  train  came  across  the 
street  at  a  speed  of  30  miles  an  hour,  and,  as 
the  case  is  presented,  every  question  is  re- 
solved In  favor  of  the  general  icerdlct,  and 
in  its  support  we  may  Infer  any  rate  of 
speed  of  which  there  is  evidence  to  support 
The  running  of  a  train  at  an  excessive  rate 
of  speed  through  a  populous  city  over  an  un- 
guarded crossing  of  a  much  used  street 
which  the  engineer  must  have  known  was 
usually  thronged  with  pedestrians  and  vehi- 
cles was  an  ^tremely  reckless  act,  and,  if 
a  finding  of  gross  negligence  had  been  made, 
It  would  not  have  been  without  support 
However,  if  It  be  assumed  that  the  n^II- 
gmce  of  the  aiq^ellant  was  not  gross  nor 
ttach  as  to  cut  oif  tbe  defense  of  contributory 
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n^gence,  Uie  Question  wbethw  BbKSain 
«a8  gnlltr  of  BDCb  negUsenco  as  to  tMur  a 
recoT^  nnut  be  regarded  aa  one  of  foct 
for  the  determination  of  the  Jniy.  Ordi- 
narily, if  a  traTder  proceeds  across  a  rail- 
road track  vlthout  taking  tbe  precaution  to 
ascertain  if  there  Is  a  train  In  dangerous 
proximity,  he  does  so  at  his  peril. 

[S]  The  application  of  this  rule  is  mo^fled 
to  some  extent  by  tbe  drcumstance  that 
gates  have  been  erected  and  watchmen  em- 
ployed at  crossings.  In  such  case  a  trareler 
Is  not  required  to  exercise  the  same  vl^Ianoe 
wboi  he  WHToaches  a  track  as  be  would  at 
crossings  not  bo  guarded.  The  railroad  tradt 
itself  is  a  warning  of  danger  wbltA  a  trarel- 
er  cannot  safely  Ignore,  but  when  it  Is  the 
castom  of  a  railroad  company  to  provide 
gates  or  Qagmen,  and  thus  give  other  warn- 
ings of  danger  that  a  train  is  about  to  pass, 
the  absence  of  such  warnings  may  lead  a 
traveler  to  believe  that  be  can  safely  pro- 
ceed, or  that  there  will  be  time  to  cross  before 
a  train  will  pass.  The  fact  that  gates  have 
been  erected  and  are  open  when  a  traveler 
approaches  a  crossing  will  not  Justify  him, 
of  course,  in  closing  his  eyes  and  ears  when 
passing  over  railroad  tracks,  but  It  Is  a  cir- 
cumstance to  be  weighed  by  the  jury  in  de- 
termining whether  at  the  time  he  was  using 
the  care  that  a  reasonaUe  and  prndoit  man 
would  and  should  exercise. 

In  Olushlng  v.  Sharp,  96  N.  T.  676,  a  case 
where  a  coIUsrton  occurred  at  a  crossing  when 
gates  which  had  been  erected  there  were 
raised  as  the  Injured  party  approached,  It 
was  said  that:  "The  raising  of  the  gate  was 
a  substantial  assurance  to  him  of  safety, 
Just  as  significant  as  if  the  gateman  had 
beckoned  to  him  or  Invited  htm  to  come  on, 
and  that  any  prudent  man  would  not  be  in- 
fluenced by  It,  Is  against  all  human  experi- 
ence. The  conduct  of  the  gateman  cannot 
be  ignored  in  passing  npon  plaintiff's  con- 
duct, and  it  was  properly  to  be  considered 
by  the  Jury  with  all  the  other  circumstances 
of  the  case."  96  N.  Y.  6T7.  The  Circuit 
Court  of  Appeals  In  Blount  v.  Grand  Trunk 
Ry.  Co.,  61  Fed.  375,  9  O.  O.  A.  526,  sanc- 
tion that  view,  and,  while  holding  that  the 
right  of  a  pedestrian  to  rely  upon  the  lower- 
ing of  the  gates  was  not  absolute.  Judge  Taft 
said  that:  "It  is  undoubtedly  true  that  the 
failure  to  lower  the  gates  modifies  tbe  other- 
wise imperative  duty  of  travelers,  when 
they  reach  a  railway  crossing,  to  look  and 
listen,  and  the  presence  of  such  a  foct  In 
the  case  generally  makes  the  question  of 
contributory  negligence  one  for  tbe  Jury, 
\^hen  otherwise  the  court  would  be  required 
to  give  a  peremptory  Instmction  for  the  de- 
fendant" fO.  Fed.  378,  9  G.  a  A.  529.  In 
Palmer  et  al.  t.  N.  T.  C.  &  H.  B.  B.  Co., 
112  N.  Y.  234,  19  N.  E.  678,  an  injury  oc- 
curred at  an  open  crossing  where  the  gates 
had  been  erected  and  a  person  stationed 
there  to  open  and  close  them  when  trains 


passed.  It  was  held  tha^  wbethw  tbe  gates 
were  erected  by  tbe  volition  at  the  company 
or  by  command  of  the  law*  "tbe  duty  of 
the  oompony  was  Impnatlv^  and  it  is  ob- 
vious that  an  open  gate  was  a  direct  and  ex- 
plicit assurance  to  the  travder  that  neitta« 
train  nor  engine  was  roidering  the  way  dan- 
gerous— that  none  was  passing.  A  <do8ed 
gate  was  an  obstruction  prevcmting  access 
to  tbe  road,  an  open  gate  was  equally  post- 
tire  In  tbe  implication  to  be  derived  from  it 
that  the  way  was  safe.  Nothing  less  oould  be 
Implied,  and  no  other  conclu«l<m  could  be 
dKiwn  from  that  circumstance."  12].  N.  X. 
241.  19  N.  B.  680. 

The  Suprme  Court  of  Bhode  Idand.  bow- 
evw,  said  that  'Invitation"  was  too  strong 
a  term  to  be  used  as  the  effect  of  an  open 
gate,  tmt  it  did  indorse  tbe  lAeory  which 
most  of  tbe  courts  Imve  held,  that  "open 
gates,  or  the  absence  of  the  usual  signals  of 
an  approaching  train  or  engine,  are  implied 
assurances  that  no  train  or  engine  is  ap- 
proa<dilng  the  crossing  with  intent  to  cross 
the  street,  upon  which  travelers  on  the  stre^ 
have  a  right  to  rely,  and  that,  if  a  traveler 
on  tbe  street  be  injured  while  crossing  tbe 
railroad  in  such  circumstances,  the  qnestioB 
whether  he  was  guilty  of  contrtbntory  negli- 
gence Is  fOT  the  jury."  Wilson  t.  W.  T., 
N.  Hu  &  H.  B.  B.  Co.,  18  B.  I.  481,  493,  29 
AtL  258,  2S9.  In  Pennsylvania  tbe  Supreme 
Court  takes  a  different  view,  and  holds  that 
the  failure  to  stop,  look,  and  listen,  even 
where  the  gates  are  open,  is  more  than  n^l- 
gence— it  Is  negligence  per  se.  Greenwood 
V.  Railroad  Co.,  124  Pa.  S72,  IT  Aa  188, 
3  L.  B.  A.,44,  10  Am.  Bt  Bep.  914.  See,  al- 
so, Kocb  V.  Southern  California  By.  Co., 
148  Gal.  677,  84  Pat  176,  4  L.  B.  A.  (N.  8.) 
521,  113  Am.  St  Bep.  332,  7  Ann.  Gas.  795. 
The  authorities,  however,  are  graierally  In 
accord  with  the  decisions  from  which  quota- 
tions have  been  made,  and  among  tbem  maybe 
cited  WilUams  v.  Ballroad  Cb.',  53  Pac;  834:  i 
Scaggs  V.  President,  ete.,  145  N.  Y.  201,  89 
N.  B.  716;  Slerrlgan  v.  Boston  ft  AUwny 
Ballroad,  154  Mass.  189,  28'N.  B.  148;  Bums 
V.  North  Oilcago  Boiling  Mill  Co..  65  Wis. 
312,  27  N.  W.  43;  State  v.  a  ft  M.  B.  B.  Co.. 
80  Me.  430,  16  AtL  36;  Richmond  v.  BaU- 
way  CO.,  87  Mlcb.  874,  49  N.  W.  621;  G.,  St 
L.  ft  P.  B.  B.  Co.  V.  Hutchinson,  120  lU.  687, 
11  X.  B.  856;  Ball  way  Co.  v.  Schneider,  «E 
Ohio  St  078, 17  X.  B.  321;  Woehrle  v.  Minne- 
sota Transfer  By.  Co..  82  Minn.  16^  84  N. 
W.  791,  52  U  B.  A.  348;  Indianapolis  Union 
Railway  Co.  v.  Nenbancher  et  al.,  16  Ind. 
App.  21.  43  N.  B.  670,  44  N.  B.  6G9. 

[4]  It  Ui  argued  that  the  passing  of  the 
freight  train  when  the  gates  were  iq>  was  a 
notice  to  McClaln  that  the  gates  were  ettbw 
not  in  use  or  the  gatemaln  was  not  doing  his 
tluty  at  the  time,  and  it  therefore  became  his 
Imperative  duty  to  take  tbe  sqme  care  for  ' 


*  Reported  In  full  In  the  Paellle  Reporter :  report* 
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Us  safety  that  be  would  If  no  gates  had 
been  erected  tbere  It  apiwan^  bowever, 
that  he  bad  started  across  tbe  trade  before 
tile  freight  train  came  upon  tbe  croe^ng. 
When  be  came  to  tbe  eros^g  and  saw  the 
gates  up,  he  had  reason  to  think  that  he 
could  safely  proceed,  and  that  would  tend  to 
quiet  any  apprehension  of  a  train  coming 
from  dther  direction.  When  the  freight 
train  started  across  with  tbe  gates  onclosed. 
he  bad  reason  then  to  believe  that  the  gate- 
man  was  neglecting  his  duty,  or  that  for 
some  reason  the  gates  were  not  in  operation. 
It  is  insisted  that  his  failure  to  leave  the 
crossing  or  put  himself  in  a  place  of  safety 
after  discovering  that  the  freight  train  was 
passing  with  the  gates  np  was  contributory 
negl^ence.  However,  the  time  between 
when  be  discovered,  or  should  have  discov- 
ered, that  the  freight  train  was  going  to 
pass  ^rlth  the  gates  up  and  the  time  when  he 
was  strock  by  tbe  passenger  train,  was.  very 
abort,  and,  betf de^  tbe  coming  of  the  freight 
train  may  have  confused  him.  After  he 
went  upon  the  crossing  and  learned  that  tbe 
frel^t  was  going  to  pass  over,  he  had  then 
to  determine  whether  to  hurry  across  in 
front  of  that  train,  stand  stlU  between  the 
tracks  in  a  space  of  8^  feet,  or  retreat  to 
the  west  side  of  tbe  crossing.  One  of  his 
cconpanlons  made  a  rapid  movement  and 
crossed  in  front  of  the  freight  train  while 
be  and  another  companion  stopped  between 
the  tra<dis.  In  Directors,  etc.,  of  North 
Eastern  Railway  Co.  v.  Wanless,  L.  B.  7  U. 
L.  12  <7  Eng.  ic  Irish  App.  12),  a  person  was 
Injured  at  a  point  where  gates  had  been 
erected,  .bat  were  open  at  the  time  be  en- 
tered upon  the  crossing.  When  he  went  up- 
on the  crossing,  a  train  other  than  the  one 
which  struck  him  passed  In  front  of  him, 
and  It  was  contended  that  this  was  a  notice 
to  him  that  the  gates  were  not  being  operat- 
ed, or,  rather,  that  It  was  inconsistent  with 
the  theory  of  closed  gates  when  trains  were 
passing.  The  Lord  Chancellor  said.*  "It 
appears  to  me  that  the  circumstance  that  the 
gates  at  this  level  crossing  were  open  at 
this  particular  time  amounted  to  a  stat«- 
ment,  and  a  notice  to  tbe  public,  that  the 
line  at  that  time  was  safe  for  crossing,  and 
that  any  person  who  under  those  drcom- 
■tances  went  Inside  the  gates,  with  the  view 
of  crossing  the  line,  might  very  well  have 
been  supposed  by  a  Jury  to  have  been  In- 
fluenced by  the  circumstance  that  the  gates 
were  open.  Then,  when  inside  the  gates,  the 
boy  who  in  tbls  case  was  Injured  saw  what 
was  Inconsistent  with  tbe  gates  being  open, 
namely,  he  saw  one  train  passing,  and  it 
may  very  possibly  be  the  case  that  that  cir- 
cumstance embarrassed  blm,  and  that  his 
eyes  and  attention  being  fixed  upon  that  par- 
ticular train,  when  it  passed  out  of  the  way, 
he  failed  to  see  the  other  train.  He  appears 
not  to  have  seen  It,  bat  attempted  to  cross 
the  line,  and  was  knocked  down  and  Injured. 


It  Is  quite  dear  be  ml^t  have  seen  tba 
other  train — there  Is  no  donbt  about  tliat — 
but  tbe  result  of  the  stata  of  facts  only 
comes  to  this:  That  being  brought  upon  the 
line  through  the  circnmstance  of  the  gate 
being  open,  be  was  placed  in  a  position 
which  was  more  or  less  embarrassing,  and  he 
did  not  use  his  faculties  so  clearly  as  he 
might  have  done  under  other  drcnmstanceft" 
Page  16.  It  was  therefore  held  that  it  was  a 
question  for  the  Jory  to  consider  whether  he 
waa  using  ordinary  diligence  in  caring  for 
himself.  Here  the  Jury  In  a  special  flndlnft 
In  response  to  a  question  as  to  what  there 
was  to  prevent  McCIaln  from  getting  off  the 
track  and  avoiding  a  collision  If  he  had 
known  of  the  approadi  of  the  train,  answer- 
ed: "  Excitement,  too  ^ort  time,  and  high 
rate  of  speed."  In  view  of  the  open  gates, 
the  absence  of  a  watchman,  the  excessive  and 
unlawful  speed  of  tbe  train  the  number  of 
people  and  vehlcies  near  the  crossing  at  the 
time  as  well  as  the  noise  made  by  the  pasa- 
ing  freight  train,  and  tbe  further  fact  that  a 
strong  wind  was  blowing  from  the  south 
at  the  time.  It  cannot  be  declared  as  a  mat> 
ter  of  law  that  McGlain  was  guilty  of  coo- 
trlbntory  negligence,  but  these  facts  in  con- 
nection with  all  tbe  other  facts  and  circum- 
stances of  the  case  were  properly  submitted 
to  the  Jory,  and  It  was  for  It  to  decide  wheth- 
er he  observed  the  care  for  his  Own  saf^ 
that  a  reasonably  prudent  man  would  bave 
exercised  under  the  same  conditions. 

The  Judgment  of  tbe  district  court  wUl  be 
affirmed.  All  tbe  Justices  omcurrlnft 


(»  KaiL  UQ 
GHAmmi  BRICK  ft  rnUB  OO.  r.  GAB 
BBLT  FUEL  GO.t 
(Supreme  Court  of  Kansas.   March  S,  1018.) 

JUOGMEITT  (I  590*)~RBS  JUDICATA. 

Where  the  only  Issue  litigated  in  a  for- 
mer action  between  the  parties  was  whether 

{tiaintiff  waa  eotlUed  to  certain  eqnitaUe  re- 
ief,  and  ttw  question  of  damages  was  not  in- 
volved therein,  as  In  the  present  action,  and 
the  evidence  in  the  first  action  did  not  tend  to 
sustain  the  issues  herein,  tbe  former  Judgment 
could  not  be  pleaded  as  a  defense  to  the  pres- 
ent action. 

fEd.  Note.— For  other  eases,  see  JadgmeaL 
Ceot^D^I^  1035. 1063, 1064,  1102-1106;  Dea 

Appeal  from  District  Court,  Allen  County. 

Action  by  the  Chanute  Brick  ft  TUe  Com- 
pany against  the  Oas  Belt  Vuel  Company. 
From  a  Judgment  for  plalntlfr,  defendant  ap- 
peals. Affirmed. 

Maurice  H.  Winger  and  Karnes,  New  & 
KrautbofT,  all  of  Kansas  City,  Mo.,  for  api- 
pellant  Hugh  P.  Farrelly  and  T.  B.  Evans, 
both  of  Gbanut^  for  appelleei 

PER  CURIAM.  The  only  Issue  litigated 
In  tbe  former  action  was  whether  tbe  bride 
company  was  entitled  to  certain  eqaltable 
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rellet  The  question  of  damages  for  failure 
to  famish  gas  was  not  considered.  The 
former  JudgmeDt  therefore  couW  not  be  plead- 
ed as  a  defense  to  the  present  action.  Stroup 
V.  Pepper,  .69  Kan.  241,  76  Pac.  825.  The 
evidence  In  the  first  suit  would  not  have 
tended  to  sustain  the  Issue  here.  Hudson  r. 
Remington,  71  Kan.  300,  80  Pac.  56S,  6  Ann. 
Oas.  103.  The  demurrer  to  the  answer  was 
rightly  sustained.  As  to  the  evidence  of  dam- 
ftges  we  think  there  was  sufficient  to  sustain 
the  judgment.  Appellee  was  not  reQuired  to 
produce  evidence  of  orders  unfilled  during 
the  days  the  plant  lay  Idle  for' want  of  gas. 
tt  would  have  been  folly  to  expect  the  cora- 
twily  to  take  orders  for  brick  which  It  knew 
could  liot  be  filled. 
'  The  judgment  is  af&rmed. 

tB8  Kbb.  U8) 

J.  B.  WATKI1^3  MBDIGAL  Ca  T.  HAMM 
et  aL 

(dopreme  Coort  of  Kansaa.   AUrch  8,  1918.) 

(Si/llabut  by  the  Court.) 

li  Patmbnt  (5  36*)— Application. 

Rales  governing'  the  application  of  pay- 
nteuta  by  the  court  have  no  field  of  operation 
when  the  payments  have  already  been  appro- 
priated by  tbe' parties. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Dec.  Dig.  §  36.*] 

2.  Payment  (S  76*)  —  Application  —  Qxma- 
■  HONS  ron  Jubt. 

Where  a .  continuous  running  acconnt  is 
Mpt  with  one  who  pnrchaaes  goods  upon  or- 
ders made  from  time  to  time  in  pursuance  of  a 
written  agreement  that  he  will  sell  the  goods 
so  purchased  and  make  weekly  reports  and  re- 
mittances, and  tbis  business  is  continued,  and 
the  account  is  kept  in  the  same  manner  after 
the  ^rpiration  of  tiie  time  limited  in  the  con- 
tract, without  any  farther  agreement,  the  ques- 
tion wbetber  remittances  made  and  entered  in 
the  account  after  snch  period  had  expired  were 
apphed  by  the  parties  upon  the  items  charged 
and  entered  before  or  after  that  time  ll  one  of 
fact  for  a  jury. 

.  [Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  g|  240-248;  Dec  Dig.  |  76.*] 

3.  PbINCIPAL  ApTD  SUBITIT  (|  162*)— RELEASE 

OF  STJRETT— APM.ICATI0N  Ot  PAYMENTS. 

Where  the  liability  of  a  purchaser  for 
goods  sold  00  credit  is  secured  by  a  bond  which 
expired  by  its  terms  at  a  fixed  date,  and  sales 
are  made  and  the  acconnt  is  continued  there- 
after in  the  same  manner  as  before,  a  finding 
that  the  principal  is  indebted  for  goods  pur- 
chased in  the  period  covered  by  the  bond  is 
not  inconsistent  with  a  finding  that  his  sure- 
ties are  not  liable  therefor,  if  it  is  also  found 
tfntt' payments  made  by  the  purchaser  after 
that  period  had  expired  were  applied  by  the 
parties  upon  tlie  items  charged  and  entered  in 
the  account  for  goods  purchased  before  that 
time, 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Snrety,  Cent  Dig.  U  442-445;  Dec  Dig. 

4.  '  Irefebence  (5  8*)— Denial— Account. 

A  refusal  to  order  a  reference  in  an  ac- 
tion upon  a  long  account  is  not  erroneous, 
where  only  tiiree  items  of  the  accoont  are  in 
ctji^yersy. 

'  [Ed.  ,Kote,— For  other  cases,  see  Reference, 
flent  hie.  n  13-23;  Dec  Dig.  {  8.*} 


Appeal  from  District  Ck>urt,  Oowley  Ooonty. 

Action  by  the  J.  R.  Watkins  Medical  Com- 
pany against  E.  F.  Hamm  and  others.  Judg- 
ment for  def»dant8,  and  i^aintllt  appeals. 
Afflrmed. 

Roberts  A  Bidiardaou,  of  Wlnfleld,  for  ap- 
pellant A.  M.  JadEson  and  A.  U  Noble,  both 
of  Wlnfleld,  tor  wpelleea 

BENSON,  J.  This  action  Is  npon  an  ac- 
count for  goods  sold  by  the  xAaludfl  to  the 
defendant  E.  F.  Hamm  between  the  18th  day 
of  December,  1906,  and  the  1st  day  of  March, 
1908,  and  a  bond  glv^  by  the  defendants  M. 
F.  and  F.  E.  Jarvis  to  secure  faithful  per- 
formance of  the  contract  of  purctmse.  The 
sales  were  made  under,  a  contract  between 
the  company  and  Hamm,  which  provided 
that  the  goods  should  be  shipped  from  the 
plalntUTs  place  of  business  at  Winona,  Minn., 
to  the  defendant  In  this  state,  as  •  ordered 
from  time  to  time,  and  charged  against  him 
according  to  the  company's  price  list;  the 
purchaser  agreeing  to  canvass  a  designated 
territory  and  sell  at  prices  fixed  by  the 
company  and  to  make  weekly  reports  and  re- 
mittances. When  this  contract  was  entered 
Into,  H.  h.  Hamm,  a  brother  of  the  defoid- 
ant,  was  Indebted  to  the  plalntUf  for  goods 
iPreviously  sold  to  him.  The  bond  secured 
that  Indebtedness  also.  Reports  were  made 
of  goods  sold,  collections  made,  and  amounts 
remitted,  and  monthly  statements  were  sent 
by  the  company  to  Hamm  showing  the  condl- 
ti(m  of  his  acconnt  A  copy  of  the  account 
beginning  February  23,  1906,  was  Introduced 
In  evidence,  in  which  about  100  itous  of 
merchandise  are  charged  and  about  the  same 
number  of  Items  of  payments  are  credited. 
This  account  is  continuous  down  to  Decem- 
ber SI,  1909,  showing  a  balance  of  fd0461, 
due  to  the  company  at  that  time  when  the  ac- 
count was  closed.  Balances  are  stated  on 
the  1st  of  March  in  eadi  year;  that  of 
March  1,  1908,  being  $1,076.39.  Goods  were 
sold  and' charged  on  this  account  after  March 
1,  1008,  to  the  amount  of  ¥915.77;  but  pay- 
ments were  made  during  t2ie  same  time 
Amounting  to  fl,086.5S,  making  an  exceaa  ot 
credits  over  debits  of  $170.78  for  that  period. 
The  action  was  for  $1,075.30,  doe  on  the  1st 
day  of  Mandi,  1908,  the  close  of  the  period 
covered  by  a  bond,  lees  a  credit  of  the  $170.- 
78,  excess  of  payments  over  diarges  after 
that  date,  leaving  a  balance  of  $904.61.  This 
Is  the  balance  shown  at  the  close  of  the  ac- 
count Judgment  was  rendered  against  the 
defendant  Hamm  for  that  amount,  of  which 
he  does  not  complain,  but  judgment  was  also 
rendered  In  favor  of  the  sureties,  and  tbis  ap- 
peal is  taken  from  that  judgment  The  plaln- 
tlfT  contends  that  neither  the  principal  nor 
sureties  are  entitled  to  any  credit  on  the 
balance  of  March  1,  1908,  except  this  ex- 
cess payment  after  that  date,  while  the  sure- 
ties contend  £bat  the  entire  amount  remitted 
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between  March  1,  1908,  and  the  close  of  the 
acconnt,  should,  as  to  them,  be  credited  on 
anch  balance.  It  will  be  seen  that  the  lia- 
bility of  the  defendant  Hamm  npon  the  whole 
account  Is  not  affected  by  the  question  of  ap- 
plication of  payments ;  but  If  the  application 
of  the  remittances  sent  after  March  1,  1908, 
Is  made  upon  the  Items  preceding  that  date, 
that  part  of  the  account  Is  paid,  and  the 
sureties  are  not  liable,  for  their  obligation 
did  not  cover  credits  given  afterwards.  Be- 
sides charges  for  merchandise,  the  following 
items  appear:  "March  26, 1907,  H.  L.  Bamm, 
|81^&  April  27,  1907,  B.  L.  Hamm,  $a84. 
May  6,  1907,  B.  L.  Hamm,  $558.70."  The 
sureties  denied  the  correctness  of  these 
items,  but  admitted  the  correctness  of  the 
account  In  other  respects.  The  history  of 
these  diarges  Is  this:  B.  F.  Hamm  made  re- 
mittances from  time  to  time  of  moneys  col- 
lected for  goods  that  bad  been  sold  by  his 
brother.  Neglecting  to  state  in  his  reports 
that  these  remittances  were  on  his  brother's 
account,  tbey  were  credited  to  B.  F.  Hamm, 
and  afterwards,  upon  an  agreement  between 
the  plaintiff  and  E.  F.  Hamm,  they  were 
charged  bacb  to  his  account  and  credited  to 
the  account  of  H.  L.  Hamm.  While  B.  F. 
Hamm  consented  to  this  arrangement  and  is 
satisfied  with  it,  the  sureties  contend  that 
there  was  no  competent  evidence  that  the 
remittances  so  made  were  for  the  account  of 
the  brother,  or  that  they  were  properly  charg- 
ed agabist  their  principal 

The  principal  controversy  arises  over  the 
aiqjdlcation  of  payments.  If  the  contentI<m 
of  the  sureties  that  all  remittances  aftrar 
March  1,  1908,  should  be  applied  on  the  bal- 
ance then  due,  the  JndKment  it  right  If  only 
tbe  balance  of  the  femlttances  made  after 
that  date  in  excess  of  the  price  of  the  goods 
shipped  in  that  period  should  be  so  credited, 
then  a  further  biQniry  must  be  made  to  as- 
certain what  amount  was  due  npon  the  ac- 
connt at  that. time,  whldt  would  involve  a 
consideration  of  the  dispated  itano. 

[1]  Rnlea  for  the  application  of  payments 
are  discussed  in  the  briefs.  Much  conslder- 
atton  is  given  to  the  rule  that  payments  on 
a  nmnlng  account,  if  not  applied  by  the  par- 
tlest  shonld  be  apiOled  by  the  court  to  the 
oldest  items,  and  al^o  to  the  rule  that  sodi 
paym^ts  shonld  be  applied  to  the  nnsecnred 
part  of  an  indebtedness.  Both  these  rules 
bare  their  appropriate  field  of  operations 
(State  V.  Qnaranty  Co.,  81  Kan.  660, 106  Fac 
1040.  26  U  B.  A.  [N.  S.]  865),  but  the  first 
inquiry  Is  lAetber  the  parties  had  made  the 
ai^llcatlon.  If  tti^  bad,  it  cannot  be  dis> 
turbed  by  either  of  these  mies. 

It  will  be  observed  that  while  the  obliga- 
tion of  the  bond  ceased  on  March  1,  1908,  no 
change  was  made  In  the  manner  of  doing 
business  with  the  .principel  def«i^nt  He 
ordered  goods  and  made  reports  and  remit- 
tances iffecisely  as  be  had  done  before. 
company  charged  the  merchandise  and  enter- 


ed the  credits  upon  the  same  account  and 
sent  sUtements  Just  as  it  bad  theretofoile 
done.  The  same  business  was  continued  In 
the  same  manner  without  any  farther  agree- 
ment, and  the  account  was  continuous.  In 
this  situation  It  may  be  presumed  that  it 
was  Intended  that  the  terms  of  the  contract 
should  stlU  govern.  It  Is  true  that  the  bal- 
ance of  Indebtedness  was  reduced,  which  may 
have  been  the  result  of  greater  watchfulness 
on  the  part  of  the  plaintiff  or  of  both  of  the 
parties.  Schoonover  v.  Osborne,  117  Iowa, 
427,  90  N.  W.  844.  The  plaintiff's  agent  tes- 
tified in  general  terms  that  after  that  date 
sales  were  for  cash,  but  on  his  cross-examin- 
ation, and  upon  all  the  evidence,  the  fact 
that  they  were  made  npon  credit  as  before 
(dearly  appears.  There  is  no  more  reason  to 
hold  that  the  account  after  March  1,  1908, 
was  separate  from  that  of  the  preceding 
years  than  that  the  account  titter  March  1» 
1907,  was  separate  from  that  of  the  year 
1906.  The  contract  provided  that  the  pur- 
chaser *^ay  run  an  op^  account  with  the 
company,  the  products  to  be  charged  In  ac- 
cordance with  the  regular  traveling  sales- 
man's price  list  before  referred  to,  and  the 
account  to  be  paid  by  remitting  to  the  com- 
pany each  week,  as  per  its  weekly  report 
blanks."  The  orders  were  made,  the  goods 
sold,  and  the  accounts  were  kept  by  the  com- 
pany in  accordance  with  these  terma  The 
monthly  Btatments  sent  to  the  purchaser  In- 
formed hbn  ot  these  conditions. 

[2]  It  was  a  question  of  fact  whether  the 
payments  made  after  March  1,  1908,  were 
appn^rlated  by  the  parties  themselves  to 
the  payment  of  ttems  diarged  before  or  aft- 
er that  date.  Thhi  question  was  submitted  to 
the  Jury  by  the  Instructions  and  was  deter- 
mined in  the  aflSrmatlve  by  the  genoral  ver- 
dlet  13ie  Jury  were  Instructed:  "Too  aboold 
take  into  consideration  the  matter  .(manna) 
in  whldi  the  business  was  transacted  and 
the  payments  made  and  the  goods  sold,  and 
the  way  In  wblcb  tlis  aooonnt  wia  'kxg/t  by 
the  plaintiff,  and  from  all  these  facts  and 
all  tlie  other  evidenoe  in  the  case  deteomlne 
whether  any  apsAlcation  had  been  made  by 
the  plaintiff  of  the  paymanta  made  by  Bamm, 
and,  if  yon  find  tliat  no  i^pi^catlaa  of  such 
payments  has  l>eai  made  by  the  idalntiir, 
then  It  would  be  your  duty  to  ap^  Um  pay- 
ments  made  first  to  such  separate  and  dl»- 
tinct  acoomit  of  ftn  phrintllff,  If  any,  as  was 
unsecured."  This  Instruction,  In  connection 
with  another,  stated  ths  principle  of  the  ap- 
plication of  paymoits  to  unsecured  items  In 
iweferoiee  to  Oie  <rtdest  Items.  While  Uie 
entries  In  the  account  alone  might  not  bare 
the  effect  of  an  aindlcatlon,  still  the  entries 
in  connection  with  the  terms  of  the  contract, 
the  reports,  the  statraoent^  mode  of  bosineas 
adopted,  and  all  drcnmstances  shown,  fomish 
evidence  that  they  were  so  aivlied.  96  Am.  St 
R^.  62,  note  "a."  "Payments  the  d^tor 
will  be  ap^led  acoordSng  to  th«  intrattm  of 
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ftiToiites  of  the  lav.  Note^  dting  cases,  In 
96  Am.  St  Bep.  66,  67.  Bat  these  peEsonal 
guarantora  mnst  not  be  understood  to  Indode 
companies  engaged  In  furnishing  bonds  for 
hire.  HuU  r.  Bonding  Co..  86  Kan.  342,  120 
Pac  644.  TblB  future  of  the  case,  howerer, 
was  not  argued  and  Is  Dot  decided. 

The  judgment  Is  affirmed.  All  tba  Jiisdces 
concurring. 


the  parties,  where  that  can  be  determined 
with  reasonable  certainty.  And  the  court 
win  not  generally  exercise  the  power  of  ap- 
propriating payments  when  an  appropriation 
has  already  been  made  by  either  debtor  or 
creditor.  Where  an  arrangement  has  been 
made  that  money  paid  shall  be  appropriated 
to  the  discharge  of  specified  debts,  the  court 
loay  enforce  the  agreement."    30  Cyc.  1240. 

[3]  It  Is  argued  that  the  verdict  Is  incon- 
sistent; that,  the  Jury  haTing  found  that 
Hamm  was  indebted  on  the  account  for  ¥904.- 
61,  the  sureties  must  be  liable  upon  their 
bond  for  the  same  amount  But  a  finding 
against  the  principal  does  not  necessarily 
bind  the  surety.  While  the  principal  was 
indebted  for  the  amount  found  by  the  jury 
against  him,  the  sureties  are  not  Indebted  at 
all  if  it  should  be  found  that  all  that  part 
of  the  account  accruing  during  the  time  cov- 
ered by  the  bond  had  been  paid  by  remit- 
tances made  after  that  date. 

It  is  also  argued  that  the  Instructions 
were  contradictory  and  confusing,  stating  the 
general  rule  that,  in  the  absence  of  an  ap- 
plication by  the  parties,  payments  upon  an 
account  should  be  applied  to  the  oldest  items ; 
also,  that  they  should  be  applied  to  the  unse- 
cured rather  than  the  secured  items.  It 
was  held  In  the  opinion  In  the  Guaranty 
Company  Case  that  instructions  stating  the 
ordinary  rule  In  running  accounts  that  the 
first  credit  Items  extinguished  the  first  debit 
items,  followed  by  the  additional  one  based 
upon  equitable  grounds  that  payments  In  cer- 
tain cases  should  be  applied  to  unsecured 
rather  than  secured  debts,  were  not  prejudi- 
cially erroneous.  The  same  obserTation  ap- 
plies here.  Considered  together  as  they  must 
be,  the  instructions  were  not  ccmtradlctory  or 
objectionablfc 

[4]  Etrror  Is  also  predicated  upon  the  re- 
fusal of  a  request  for  a  refermce,  made  on 
the  ground  that  the  action  Involved  the  con- 
sideration of  a  long  account  Only  three 
Items  of  the  account  howevw,  were  in  dis- 
pute, and  the  refnsal  at  the  request  was  not 
erroneous. 

Special  findings  were  not  requested.  The 
general  verdict  must  be  held  to  include  a 
finding  which  Is  supported  by  the  evidence 
that  the  payments  made  after  Mardi  1, 1908, 
were  applied  by  the  parties  themsdves  up- 
on the  account  generally  and  were  therefore 
appn^lated  to  the  payment  of  the  preceding 
items,  thus  dlsdiarging  the  indebtedness  for 
which  the  sureties  were  liable.  It  follows 
that  an  investigation  of  the  disputed  itoms  to 
ascertain  whettier  that  amount  should  have 
lieen  reduced  Is  unnecessa^. 

It  may  he  that  the  judgment  should  be 
sustained  for  another  reason.  It  has  been 
held  that  the  rule  of  apportioning  payments 
poreferentlally  to  unsecured  debts  will  not  be 
aK>Ued  where  the  other  dalms  are  secured 
by  pemonal  guarantors,  or  sureties,  who  are 

oUier  cum  iea  satuQ  topic  and  sectloa  NUllB&B  1b  Dec  Dig.  ft  Am.  Dig.  Kef-No.  SeriM  ft  tlt^'t  IndeMi 


an  Ku.  SS> 
OSmCUP  T.  HBNTHOBN  et  aL 
(Sapreme  Court  of  Kansas.    March  8,  1918.) 

(Bvllabut  by  tU  Cowrt.) 

1.  EqUITT  (I  8*>— JPMBDIOTIQg— MiSTAKB  OV 

Fact. 

The  mistake  of  the  wife  and  mother  of  a 
decedent  in  regard  to  tbe  law  of  descents  and 
disti-ibutions  of  a  state  other  than  tbat  of  tbeir 
residence,  which  led  to  the  apportionment  and 
transfer  of  land  owned  by  the  decedent  at  tite 
time  of  his'  death  to  the  mother,  when,  under 
the  statute,  the  widow  was  entitled  to  all  of  it 
is  a  mistake  of  fact  against  which  equity  will 
relieve  unless  some  prtaciple  of  equity  bars  the 
granting  of  such  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §i  14,  17-20;  Dec.  Dig.  %  8.«] 

2.  Equity  ^|  71,  76*)  —  Laches  as  a  Dx- 

The  general  rule  is  that  equity  will  not 
interpoBe  to  relieve  from  a  mistake  where  there 
Is  inexcusable  delay  and  negligence  in  asserting 
a  right,  or  where  the  granting  of  the  relief 
would  operate  inequitably;  but  laetws  is  an 
equitable  defense  and  wiU  not  bar  a  recovery 
from  mere  lapse  of  time,  nor  where  there  is  a 
reasonable  excuse  for  nonaction  of  a  party  in 
making  inquiry  as  to  his  rifi^its  or  In  asserting 
them. 

[£ld.  Note.— For  other  cases,  see  Equl^,  Cent 
Dig.  §8  204-211,  227,  228,  230,  233,  Ss4.  239, 
240;  Dec  Dig.  S8  71,  75.* 

For  other  definitions,  see  Words  and  Phrssss, 
ToL  6  pp.  3969-3972;  vol.  8,  p.  7700.] 

3.  Rbfokuation  of  Instbuhents  ({  46*)  — > 
Laches  —  Evidence  —  Quebtioh  of  Fact. 

In  view  of  the  testimony  herein  as  to  the 
delay  of  appellant  In  making  inquiry  or  in  as- 
serting her  right  to  land  owned  by  her,  but 
which  was  conveyed  to  the  mother  of  decedent 
by  mistake,'  the  question  whether  she  was  soilty 
of  laches  was  one  of  fact  and  the  ruling  of  tbe 
trial  court  suBtainiog  a  demurrer  to  her  evi- 
dence was  error. 

[Ed.  Note.— For  other  cases,  see  Beformatioa 
of  Instruments,  Gent  Dig.  |  194;  Dec  Dig.  f 
46.*] 

Appeal  from  District  Court  Trego  Gtnmlr. 

Action  by  Etta  H.  Osincup  against  Jamie 
Henthom  and  others.  Judgmoit  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

Herman  Long,  of  Wakeeney,  for  appellant 
W.  B.  Saum,  of  Kansas  City,  Mow,  for  app^- 
lees. 

JOHNSTON,  a  J.  Manfred  X.  Hull  ud 
his  wife,  Etta  H.  Hull,  now  Etta  H.  Osincup, 
the  appellant  were  in  1^4  resldvits  of  the 
state  of  Iowa,  and  with  them  lived  his  moth- 
er,  Julia  A.  GeorgOk  Manfred  B.  HuU  yraM 
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poesessed  of  certain  property  in  tbe  state  of 
Iowa,  and  also  of  certain  land  in  the  state 
of  Kansas.  On  October  24,  1884,  Hnll  died 
Intestate,  leaving  survlrlng  bU  wife  and  [ 
tDOtber,  but  no  children.  In  order  to  settle 
up  tbe  estate,  and  noting  upon  the  advice  of 
an  attorney,  who,  as  It  Is  alleged,  informed 
appellant  and  Julia  A.  George  that  the^  were 
each  entitled  to  one-half  of  tbe  Kansas  land, 
appellant  and  Julia  A.  George  entered  into 
a  contract  which  recited  that,  "in  considera- 
tion of  the  love  and  aCTection  existing  be- 
tween the  parties,"  the  estate,  incladlng  the 
Kansas  land,  should  be  equally  divided  be- 
tween them,  after  tbe  payment  of  debts  and 
funeral  expenses.  To  carry  out  this  agree- 
ment, appellant  made  a  quitclaim  deed  for 
the  Kansas  land  to  Julia  A.  George  "In  con- 
sideration of  one  dollar  and  other  valuable 
considerations,"  and  later  received  from  Jul- 
ia A.  George  a  quitclaim  deed  for  an  undi- 
vided one-half  Interest  In  the  land  for  the 
same  consideration.  In  each  of  the  deeds  It 
was  recited  that  Julia  A.  George  was  the 
mother  and  only  heir  of  Manfred  E.  Hull. 
In  1910  Julia  A.  George,  while  a  resident  of 
Illinois,  died,  leaving  a  will  naming  the  ap- 
pellees as  devisees.  At  this  time  appellant 
was  a  resident  of  California,  and,  after  Jul- 
ia A.  George's  death,  appellant  alleges  that, 
by  consulting  an  attorney  r^rdlng  her  inter- 
est, if  any.  In  tbe  estate,  she  for  the  first  time 
found  herself  to  have  been  entitled  to  tbe 
whole  of  the  Kansas  land  owned  by  Manfred 
B.  Hull,  and  she  thereupon  brought  this  ac- 
tibn  to  set  aside  the  agreement  entered  Into 
with  Julia  A.  Geoi^e  and  the  deed  conveying 
the  land.  She  gave  testimony  that  she  had 
not  resided  in  the  state  of  Kansas,  and  had 
therefore  had  no  opportunity  to  become  famil- 
iar with  Kansas  laws.  In  their  answer  to 
appellant's  petltirai,  appellees  deny  that,  at 
the  time  of  the  making  of  the  contract  and 
deed,  appellant  was  laboring  under  any  mis- 
take as  to  the  legal  rights  of  the  parties,  and 
assert  that  the  Instmmepts  were  voluntarily 
given  and  entered  Into.  As  a  further  defense, 
appellees  set  up  that  appellant  was  guilty  of 
laches  In  not  familiarizing  herself  earlier  as 
to  her  legal  rights  under  the  Kansas  laws. 
On  a  trial  of  the  cause,  the  appellant  pro- 
duced the  evidence  abore  outlined;  but  a  de- 
murrer to  her  evidence  was  sustained,  ' and 
the  case  dismissed. 

[1]  Accepting  as  true  all  of  ttie  testimony 
which  tends  to  suiqwrt  the  allegationi  of  Uie 
appellant  In  ber  petition,  and  drawing  every 
fair  Infereiue  firom  It  favorable  to  her,  as 
must  be  done  upon  a  demurm  to  evldaace, 
did  she  present  a  case  for  equitaUe  reli^? 
^le  alleged  that,  upon  the  death  of  iauh 
band,  she  become  tbe  absolute  owner  of  the 
Kansas  land,  but  ttaatshe  and  Julia  A.Gewge 
were  advised  by  the  attorney  and  led  Into 
tbe  mistaken  btflef  that  the  law  of  Kansas 
was,  tbe  same  as  the  law  of  Iowa,  where  they 
xg^de^  a^Tlpg.^  iB^)Uier  of  deoed«it  one- 
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half  of  the  land  in  Kansas  u  wtflias  la 

Iowa,  and  that  transfers  were  made  by  each 
to  the  other  of  a  one-half  interest  in  the 
[  land,  without  any  consideration,  and  that 
neither  of  them  resided  In  Kansas,  and  nei- 
ther discovered  the  mistake  before  the  death 
of  the  mother  In  1910,  and  that  after  her 
death,  and  upon  Inquiry,  appellant  discov- 
ered the  mistake,  and  that  she  promptly 
came  to  a  court  of  equity  in  order  to  correct 
the  mistake  and  obtain  reli^. 

The  testimony  shows  plainly  enough  that 
a  mistake  was  made,  and  also  that  It  was  a 
mutual  mistake.  The  oral  evidence  of  ai^l- 
lant  is  supported  by  the  recitals  In  the  deeds 
that  were  executed.  In  the  deed  executed  by 
appellant,  it  is  recited:  "The  grantee  Is  the 
mother  and  only  heir  at  law  of  said  Manfred 
E.  Hull,  deceased,  who  died  intestate  without 
living  issue."  In  the  deed  from  Julia  A. 
George  to  api>ellant  there  is  a  recital  as  fol- 
lows: "The  said  Julia  A.  George  Is  the  moth- 
er and  sole  heir  at  law  of  Manfred  E.  Hull, 
and  the  grantee  is  the  widow  of  said  Man- 
fred E.  Hull,  deceased,  who  died  intestate 
without  living  issue." 

The  mistake  was  not  an  unnatural  one. 
The  deceased  owned  land  in  Iowa,  where 
he  lived  with  his  wife  and  mother,  and  un- 
der the  law  of  that  state  one-half  of  the  real 
estate  which  he  had  owned  there  descended 
to  tbe  mother  and  the  remainder  to  tbe  wid- 
ow. They  believed  that  the  law  of  descents 
and  distributions  was  tbe  same  in  Kansas 
as  in  Iowa,  and  of  this  tuey  were  reassured 
by  the  advice  of  a  lawyer  of  that  state. 

It  Is  contended  that.  If  a  mistake  was 
made,  it  was  a  mere  mistake  against  which 
equity  will  not  relieve.  Passing  the  question 
as  to  whether  equity  ever  gives  relief  for  a 
mistake  of  a  person  as  to  his  legal  rights  or 
as  to  the  law.  It  must  be  held  that  the  mis- 
take claimed  by  appellant  was  one  of  fact. 
It  was  not  a  mistake  as  to  the  l^al  effect 
of  the  deeds  executed,  but  It  was  a  mistake 
as  to  the  law  of  desoents  and  distributions  of 
a  state  other  than  tt^  one  in  which  the 
parties  resided  and  ot  the  rights  of  the  par- 
ties under  that  statute.  It  has  been  decided 
that  a  mistake  as  to  the  law  ot  another  state 
is  one  of  fact  against  which  relief  may  be 
bad,  in  the  absence  of  conntervaliing  eosi-? 
ties.  On  this  question  It  has  heen  said:. 
"Tbe  gmeral  rule  that  a  mistake  of  law, 
pure  and  stmple^  la  not  adequate  ffronnd  tor 
r^^  rests  upon  the  fundamental  aasnmptlon 
that  persons  of  sound  and  mature  mind  are 
presumed  to  know  the  law;  but  this  aasamp- 
tlon  does  not  apply  to  the  lavs  of  another 
state.  2  Pom.  Eq.  Jnr.  (Sd  Bd.)  |  842.  Igno- 
rance of  these  laws  is.de^ed  to  be  Ignorance 
of  fact."  Bfdlpger.  v.  Beachami  81  Kan.  746, 
m  106  Pac.  1094, 1095.  Other  cases  of  like 
import  are  Ballroad  Go.  v.  JohnsMi,  61  Kan. 
417,  GO  Pac.  1063;  WUlianv  n.  tferrlam,  72 
Kan,  312,  >8S  Pm.  976;  BCrstic  Legion  v. 
Brewer,.  75  Kaft  7^.W.Pac..;t4T;:  Mpcsan  v.- 
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Bell,  8  Waali.  S54,  28  Fac.  925.  16  I..  B.  A. 
614. 

Throngb  this  mistake  of  fact,  based  on  er- 
roneous advice  from  one  on  wliom  she  would 
naturally  rely,  appellant  conveyed  property 
to  which  she  had  a  clear  and  complete  title 
to  one  who  gave  no  consideration  for  It,  and 
who  had  no  Interest  in  or  right  to  It  The 
preliminary  contract  between  them  referred 
to  the  consideration  of  love  and  aCTection, 
and  in  the  deeds  the  consideration  recited 
was  "one  dollar  and  other  valuable  consider- 
ations"— an  expression  used  to  indicate  a 
nominal  consideration,  and  is  ordinarily  etn- 
ployed  in .  cases  where  nothing  is  actually 
paid.  It  is  not  easy  to  infer  that  appellant 
Intended  to  donate  and  convey  land  of  which 
she  had  an  absolute  tiUe  to  Mrs.  George; 
but  her  testimony,  which  is  uncontradicted, 
is  that  there  was  no  consideration  in  fact 
paid,  and  no  Intention  to  make  a  gift  to  the 
grantee,  but  that,  through  the  erroneous  ad- 
vice and  the  mistake  as  to  tbelr  rights  of 
inheritance  under  the  statute,  they  appor- 
tioned the  land  between  them  In  equal  shares, 
and  deeds  were  accordingly  executed. 

[2]  The  next  contention  Is  that  equity  will 
not  grant  reHef  from  the  mistake  In  question 
because  of  the  laches  or  negligence  of  ap[>^- 
lant  in  making  Inquiry  and  In  asking  for  re- 
dress. The  general  rule  is  that  equity  will 
not  Interpose  to  relieve  from  mistake  where 
there  te  inexcusable  n^ligenee,  or  where  the 
granting  of  the  relief  asked  would  operate 
Inequitably  and  do  an  Injustice.  On  the 
other  side,  It  is  said  that  there  were  good 
reasons  for  the  delay;  that  no  clrcamstanc- 
es  arose  to  cause  distrust  of  the  advice  giv- 
en to  appellant  until  about  the  time  that  the 
action  was  brought.  It  appears  tliat  neither 
of  the  parties  ever  lived  In  Kansas.  For 
about  six  years  after  the  transfers  were 
made,  appellant  and  Julia  A.  Geo^e  lived 
together  In  Iowa.  After  that  time  Mrs. 
George  removed  to  Illinola,  while  appellant 
went  to  California.  When  Julia  A.  George 
died,  appellant  consulted  an  attorney  in  Cal- 
ifornia as  to  whether  she  had  an  interest  in 
the  estate  vt  Julia  A.  George,  when  she  ^vas 
informed  for  the  first  time  that,  under  the 
Kansas  statute,  she  was  entitled  to  all  of 
the  Kansas  land  which  her  husband  owned 
at  the  time  of  his  death.  The  advice  givoi 
the  parties,  and  the  clrcamstances  under 
whldi  th^  acted,  the  ^change  of  deeds, 
which  would  naturally  end  Inquiry  and  be 
accepted  as  the  final  division  and  settlonent 
di  their  r^ts  In  the  lands  of  tb«  deoeaaed, 
the  absoice  of  appellant  from  Kansas,  and 
the  fiict  that  no  drcnmatances  arose  to  chal- 
lenge the  correctness  of  the  advice  or  the 
l^ality  of  the  apportionment  at  the  land  are 
the  excoses  assigned  for  the  long  delay  In 
dlscoverli^  the  mistake  and  In  asking  for 
vdlef;  and,  in  view  of  these  facts,  it  can 
hardly  be  said  that  the  Inaction  of  appelant 
was  inemisableb  Laches  Is  an  equitable  de- 
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fense  and  ought  not  to  be  ai^Iled  In  a  way 
that  would  do  Injustice  or  defeat  the  real 
owner  of  land  from  recovering  it.  Although 
about  16  years  elapsed  between  the  execu- 
tion of  the  deeds  and  the  bringing  of  this 
action — a  fact  which  made  it  incombent  up- 
on appellant  to  show  some  sufficient  excuse 
for  the  delay—it  la  well  settled  that  the  lapse 
of  such  a  time  will  not  necessarily  d^eat 
the  granting  of  equitable  relief.  If  a  par- 
ty has  no  knowledge  of  his  rights,  be  can 
hardly  be  charged  with  negligence  in  failing 
to  assert  them;  neitbw  can  be  be  regarded 
as  having  abandoned  such  tiglits  as  he  may 
have. 

In  Galliher  v.  GadweH,  146  U.  S.  368,  872, 
12  Sup.  Ct.  873,  874  (36  L.  Bd.  738),  the  court 
said:  "They  [cases  on  laches]  proceed  on 
the  assumption  that  the  party  to  whom  ladi- 
es Is  imputed  has  knowledge  of  his  rl^ta, 
and  an  ample  opportunity  to  establish  them 
in  the  proper  forum ;  that,  by  reason  of  his 
delay,  the  adverse  party  has  good  reason  to 
believe  that  the  alleged  rights  are  worthless, 
or  have  been  abandoned;  and  that,  becanse 
of  the  change  In  condition  or  relations  dnrit^ 
this  period  of  delay,  it  woald  be  an  injustice 
to  the  latter  to  permit  Mm  to  now  assert 
them." 

If,  as  the  testimony  tends  to  show,  appel- 
lant acted  as  soon  as  she  learned  of  the  mis- 
take and  of  the  fact  that  her  land  was  held 
by  another,  how  can  It  be  said  that  there 
was  any  abandonmmt  of  her  rights  or  laches 
In  asserting  them?  It  would  be  Inequitable 
to  impute  n^Ugence  to  one  who  was  Igno- 
rant of  her  rights.  It  has  been  said:  "There 
can  be  no  laches  in  falling  to  assert  rights 
of  which  a  party  Is  wholly  Ignorant,  and 
whose  existence  he  had  no  reason  to  appre- 
hend." Halstead  v.  Grinnan,  152  U.  S.  412^ 
417,  14  feup.  Ct  641,  643  (38  L.  Ed.  495). 

In  Nicholson  t,  Nicholson,  83  Kan.  223, 109 
Pac.  1086,  a  case  similar  to  the  one  under 
consideration.  It  was  said:  "It  Is  conceded 
that  a  mistake  as  to  the  law  of  another  state 
is  a  mistake  of  fact;  but  it  is  urged  that  the 
plalDtiCfs  petition  discloses  laches;  that  die 
has  been  n^ligent  in  not  reading  np  on  the 
law  of  Ohio.  A  woman  84  years  of  age^  who 
has  resided  in  Kansas  for  m^ny  years,  and 
is  Ignorant  of  the  laws  of  another  state,  and 
who  relies  npw  the  statements  of  her  adc^t- 
ed  son  that  sucli  laws  are  thus  and  so,  can- 
not, as  a  mattw  of  law^  he  held  gnUty  of 
laches  in  falling  to  discover  the  troth  with 
respect  thereto."  83  Kac  223, 109  Fac  lOSSL 

rS]  No  one  would  have  questioned  tlie  ri^t 
of  appelant  to  rellet  if  It  bad  been  asked 
for  within  a  short  time  aftw  the  mlstske 
was  made;  and  it  shoidd  not  be  daded-oow, 
unless  there  are  other  considerations  than 
ttae  men  lapse  of  time.  It  the  rlgtita  of 
creditors  were  involved,  or  innocoit  pnr- 
cbasers  affected,  or  If  the  grantiiv  of  rcUtiT 
would  operate  unjustly  as  against  any  one, 
other  considerations  would  arise.  There  has 
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been  no  cbaaie  of  eondHlbds  connected  with 
On  dtiaj,  so  br  ta  Uie  testlmonr  of  appel- 
lant Koea,  wtd^  would  neceaaarlly  make  It 
ineqnltalfle  to  grant  reU^  to  Iter.  The  ap- 
pdleea  are  claiming  nndw  Mn.  George,  and 
bare  no  better  rlgbts  to  tbe  property  tban 
sbe  bad.  The  death  of  one  of  the  parties, 
It  la  tm^  It  ft  conidderatlon  for  the  conrt, 
as  it  may  affect  tbe  production  of  evidence 
aa  to  the  drcunataneea  of  the  transfer;  but 
tlds»  of  Itself,  ia  not  anffldeDt  to  prerent  tbe 
granting  of  relief  In  this  case.  On  aU  of  the 
testimony  of  appelant.  It  cannot  be  held,  as 
a  matter  of  law,  that  she  has  been  guilty  of 
lacbee  either  In  IhlUng  to  discover  tbe  mis- 
take or  in  fftlUng  to  act  with  promptnesa 
after  maUng  the  dlacovery.-  It  is  not  deter- 
mined, of  course,  that  ai^>^ftnt  la  entitled 
to  a  Judgment  fbr  the  reoovery  of  tbe  prop- 
erty, as  tbe  testimony  of  appellees  tias  not 
yet  beea  produced,  but  only  tliat  the  testi- 
mony  of  appellant  appears  to  make  out  a 
prima  fiidle  case  for,relief,  so  that  It  became 
a  Question  of  fact  wbettier  there  were  laches 
or  any  circumstances  which  would  make  the 
granting  of  tbe  t^ef  asked  Inequitable  or 
unjust. 

There  was  wtor  in  sustaining  the  demur- 
rer to  tbe  evidence  of  appellant,  and  for  tluit 
reason  tbe  Judgment  will  be  reversed.  All 
tbe  Justices  ooncurriug. 


<«9  Kan.  tl) 

DUNCAN  V.  JOHNSON. 
<Sapr«me  Court  of  Kansas.   March  &  1913.) 

(SyUahtu  Iv  the  Court.) 

L  AfPBAL  AKD  EBBDB  (i  1071*)— HABlCLfeSS 

Ebbob— Special  Findinos. 

Special  findiDRB  shoald  contain  the  facts 
and  Dot  the  evidence  thereof;  bat  when  It  ap- 
pear* that  the  trial  court  must  have  believed 
the  things  shown  by  such  evidence  no  pr^udi- 
clal  error  was  cmnmitted  In  refusing  to  find 
tlM  ultimate  facts  instead  of  thdr  evidentiary 
basis. 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error.  Cent  Dig.  S|  4234-4239;  Dec.  Dig.  i 
107X.*] 

2.  Appbaz.  Ann  Ebbob  (i  1009*)— Baviaw  or 
Etidence. 

Two  conflicting  claima  were  made  respect- 
ing a  land  traneaction,  one  amounting  to  an 
ownerstiip  in  CMomon,  the  other  to  a  separate 
title  in  tbe  defendant.  Each  claim  was  sup- 
ported by  competent  evidence,  and  the  trial 
court,  having  seen  and  heard  the  claimants,  be- 
lieved the  former,  end  decided  accordingly. 
Meid,  that  such  decision  oust  stand. 

IBd.  Note.— For  otlier  caseStSse  Appeal  and 
Error.  Cmt  DM[.  H  8970-8878;  Dec.  Dig.  { 
1009.«J  t 

3.  Fbaudb,  Statute  o#  d  06*)  —  CSohtkaot 
Belatino  to  Land. 

When  two  parties  purchase  a  tract  of  land 
for  their  mntnal  profit,  and  the  consideration 
la  paid  by  <me  oS  Aaa  and  the  deed  made  to 
hlnL  with  ttie  verbal  agreement  tbat  he  Is  to 
h«M  for  Ymtb,  unless  other  arrangements  are 
sabseqnentb'  made,  tlie  statate  of  frauds  does 
not  preolude  an  action  by  tbe  other  party  to 
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betadjadged  the  owner  of  an  undivided  teetelf 

of  the  land,  and  for  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  83-89,  139-138;  Dec. 

Dig.  I'se.*] 

Appeal  from  District  Court,  Saline  County. 

Action  by  Josepb  Duncan  against  Jolm  L. 
Johnson.  Judgment  for  plaintiff*  and  de- 
fuidant  aiveals.  Affirmed. 

David  Ritchie  and  Z.  a  MUIikin,  both  of 
SaUna.  for  appellant  C  W.  Burch  and  B. 
X.  Utowlch,  bot3i  <a  Ballna,  for  apptillse. 

WEST,  J.  Duncan  sued  Jotinson  for  an 
adjudication  that  be  was  the  owner  of  tbe 
undivided  half  of  the  land  in  controversy, 
and  for  an  accounting,  alleging  tbat  after 
certain  transactions  and  agreements  the 
deed  was  made  to  tbe  defendant,  who  paid 
the  purchase  price,  upon  the  understanding 
that,  in  case  he  should  not  conclude  to  keep 
the  land  for  his  own,  he  should  t>e  repaid 
plainttfT's  share  of  the  purchase  price,  but 
otherwise  he  could  make  settlement  when 
they  liad  agreed  npon  the  terms,  and  that 
until  such  determination  and  settlement  he 
was  to  hold  tbe  title  for  the  benefit  of  Iwth. 
Tbe  court  made  findings  of  facts,  and  con- 
cluded, as  a  matter  of  law,  that  plaintiff  was 
the  owner  of  an  undivided  half  of  the  quar- 
ter section  Involved,  and  that  he  should  pay 
the  defendant  |2,121.75.  with  interest,  which 
should  be  a  lien  upon  the  laud.  It  was 
found  that  the  parties  entered  Into  a  part- 
nership for  the  purpose  of  speculating  In  real 
estate,  and  xnirchased  tbe  land  for  tbat  pur- 
pose. 

Tbe  principal  contention  centers  upon  find- 
ing No.  13,  which  was  as  follows:  "At  the 
time  of  the  delivery  of  said  deed  to  said  real 
estate,  defendant  stated  to  plaintiff  that,  lu 
case  it  was  decided  that  said  defendant 
should  not  keep  the  land  aa  the  sole  owner 
thereof,  plaintiff  could  pay  to  defendant 
plaintiff's  share  of  the  purchase  price  of  the 
land.  Defendant  farther  stated  at  that  time 
that,  should  it  be  decided  that  he  (the  de- 
fendant) was  to  keep  the  land  as  the  sole 
owner  thereof,  a  settlement  could  be  made 
between  them,  when  they  had  agreed  upon 
the  terms  on  which  defendant  should  keep 
the  land  as  sole  owner  thereof." 

[1]  It  Is  complained  that  this  finding  con- 
sists of  evidence  rather  than  of  fiicts;  and 
that  the  court,  upon  the  defendant's  request, 
should  have  made  It  more  specific,  definite 
and  certain  by  finding  tbe  ultimate  tu.cta. 
Tbe  defendant  also  contends  tliat  this  flnd- 
■Ing,  with  others.  Is  unsupported  by  the  evi- 
dence; and  It  is  insisted  that  the  court 
erred  in  the  finding  tbat  a  partnership  existed, 
as  the  conatitnent  elements  of  the  partner- 
ship were  not  dlstdosed  by  the  erldmce.  and 
numerous  reasons  are  assigned  for  this  con- 
tention. 

[2]  Briefly  stated,  the  testtmony  shows  . 


-  DUKCAN  T.  JOHNSOK 
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that  tli«  parttes  agreed  to  bay  the  land  as  a 
matter  of  apecnlatloB ;  that  afterwards  John- 
eon  condaded  that  he  ml|^t  desire  to  ke^ 
It  for  hlmselff  and  after  numerous  attempts 
to  sell  at  an  advance  the  deed  from  the 
ownv  was  made  to  Johnson,  and  he  paid 
the  consideration.  As  to  whetlier  or  not,  at 
that  tim^  the  agreement  was  that  he  was  to 
be  the  owner,  or  that  the  land  was  to  re- 
main the  property  of  the  two,  subject  to 
sabsequent  settlement,  was  the  vital  point  In 
the  case,  on  which  the  testimony  was  in  ir- 
reconcilable conflict  The  court,  havinf 
heard  the  parties  tell  their  own  stories,  and 
haying  considered  all  the  facts  and  cireum- 
stanoes  shown,  decided  In  farm  of  the  plain- 
tllf,  and  required  him  to  make  good  his 
share  of  the  purchase  price.  There  can  be  no 
question  that  this  flndtug  la  so  supported  by 
the  evidence  that^  under  Qie  wdl-setOed  rule, 
It  m^st  stand. 

Tta  defendant's  erlticlBm  that  the  finding 
In  question  was  not  the  ultimate  facts,  but 
the  statements  of  the  parties  amomitlng  to 
evideotlary  nutter,  la  Justified.  However, 
from  the  record  it  appears  dearly  enough 
that  the  trial  court  believed  from  the  evi- 
dence the  ultimate  Acts  whidi  would  neo- 
essarlly  arise  from  the  evidence  stated  in  the 
findings;  and  therefore  nothing  beneficial  to 
the  defendant  could  have  been  accomplished 
by  complying  with  bis  request  to  make  defl^ 
nlte  and  certain. 

Defendant's  counsel,  with,  fala  usual  learn- 
ing and  ability,  points  out  many  reasons, 
supported  by  autJiorlty,  why  the  relation  of 
the  parties  should  not  properly  be  called 
a  partnership;  but  whether  their  dealing 
amounted  to  a  Joint  adventura  ox  something 
properly  characterized  by  another  term 
makes  no  material  difference,  as  the  qaes* 
Uon  stlU  remains  whether  one  ot  the  parties 
owned  all  tba  land,  or  whether  both  of  them 
dwned  It  In  conunon.  The  court  having  tak- 
en the  latter  view,  supported  by  the  evidence^ 
as  already  indicated,  we  find  no  material  er- 
ror prejudicial  to  the  defendant 

[3]  The  land  bdng  owned  In  omnmon  1^ 
the  parties  in  pursuance  of  their  agreement 
to  handle  it  tor  their  mutual  profit  unless 
they  should  subsequently  agree  that  tt  should 
belong  to  the  defendant  the  statute  of  firauds 
la  out  ct  the  case,  and  need  not  be  consld- 
wed. 

The  Juc^ment  la  affirmed.  All  tba  JnatioeB 
concurring 


(81  Kan.  1«0) 

STATE  T.  WHBELEB. 
(Supreme  Court  of  Kansas.   March  8^  1913.) 

(SyllabuM  by  the  Court.) 

1.  Cbiunai.  Law  ({  869*)— BviDENfm— OlH- 
■B  OVTBNSES. 

On  a  trial  fi»  one  offense,  evidence  tend- 
ing  to  prove  other  distinct  nnconnected  offens- 
fs  by  other  parties  with  whom  it  was  not 


ahown  that  the  defcadant  had  sssodated,  con- 
ipired,  or  was  in  any  way  connected,  la  imH- 
evaat 

[Ed.  Note.— For  other  cases,  see  Griwnsl 
Law.  Cent  Dig.  U  822-824;  De^  Dig.  |  8W.*) 

Z  CaiHiNAL  Law  (S  36»*}— Htxdbncb— Oth- 

BB  Offenses. 

Evidence  that  a  defendant  In  a  criminal 
action  had  been  arrested  and  given  bail  for 
another  distinct  offense  not  connected  with  tlw 
one  for  which  he  is  on  .trial,  and  that  other 
persons,  with  whom  it  was  not  shown  that  he 
had  conapired,  auodated,  aided,  or  been  con- 
nected with,  have  been  eonvicted  of  ■a<A  other 
offenses,  is  irrelevant 

[Eid.  Note.— For  other  eases,  see  CMminsl 
lAw,  Cent  Dig:  H  822-S24;  Dee.  Dig.  1  S69.«] 

8.  CBiHtiTAX.  Law  (i  U86*>-Apfbai>-4abk- 

LEBS  EBBOB. 

Id  the  light  of  the  drcnmstances  stated 
in  the  opinion,  it  Is  held  that  the  admission  of 
the  irrelevant  testimony  referred  to  in  Uio 
above  first  and  second  parsgraphs  was  prejudir 
dal  error. 

[Ed.  Note.— For  other  eases,  see  Criminsl 

Law,  Cent  Vig.  if  8221,  3230: 

Dec.  Dig.  i  1186.*] 

Appeal  tTfjm  District  Court  Washington 
County. 

Frank  Wheder  was  convicted  of  burglary, 
and  appeals.  Reversed. 

Edgar  Bennett  af  Washington,  for  appe- 
lant John  8.  Dawson,  Atty.  Gen..  3.  N. 
Hawkes,  Asat  Atty.  and  J.  B.  Bylaad, 
(tf  Washington,  ECan.,  for  thB  Stats. 

BENSON,  J.  The  dtfendant  appeals  from 
a  conviction  fyxt  bu^lary  and  larceny. 

About  2  o'clock  on  the  morning  of  De- 
cember S.  1910,  the  Taft  State  Bank  at 
Hanover  in  Washington  county  was  broken 
Into,  and  over  $4,000  in  money  ywt  stolen 
firom  its  safe.  Several  explosions  were 
heard,  and  four  men  were  seen  standing  out- 
side the  bank  building.  A  dtixen  approadi- 
Ing  the  building,  inquired  what  was  going  on, 
and  one  of  the  men  answered,  "We  are  rob- 
bing this  bank,  and  if  you  don't  go  back  I  will 
kill  you."  After  the  robbers  had  left  the 
vault  and  safft  were  fOuud  blown  open  and 
the  money  gon&  The  front  door  appeared  to 
have  been  pried  open.  About  40  minutes 
before  the  explosion,  an  automobile  carrying 
five  men  was  noticed  coming  from  the  south, 
going  in  the  direction  of  a  bridge  about  a 
half  mile  north  and  west  of  the  bank,  outside 
of  the  town.  At  daylight  the  sheriff  and  his 
assistants  found  automobile  tracks  indicat- 
ing that  the  car  had  been  turned  out  of  the 
road  near  this  bridge,  and  back  Into  the 
road  again ;  the  tra^  leading  north.  These 
tracks  were  followed  to  Gerardy,  where  they 
turned  east  The  pursuers,  however,  pro- 
ceeded noith  about  five  miles  to  v^^^ftm,  in 
Nebraska,  where  the  tracks  were  again  seen 
and  followed  north  to  a  point  near  Odell, 
where  th^  turned  east  and  were  lost  The 
pursuers  went  on  about  14  miles  to  Wymore, 
which  Is  30  miles  northeast  of  Hanover.  The 
places  mentioned  are  on  the  usual  traveled 
road  between  Ebnover  and  Wyman.  Atba 
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rifdting  Beatrke,  the  tbetittn  party  returned 
to  Wymorew  Learlng  wymoie  at  4  o*cIoA 
p.  pL,  tbc7  proceeded  a  shcnt  di8taooe»  when 
their  car  Jwcante  disabled.  At  tiielr  request 
the  defendant  then  took  them  in  his  anlib- 
mobUe.  a  flve-passenger  tooring  car,  to  re- 
sume the  Journey.  Owing  to  an  apparent 
want  of  knowledge  of  the  roote  taken,  and 
accidents  to  Qie  car,  they  were  about  four 
hours  on  the  way,  reaching  Hanover  at  mid- 
ni^t  It  appears  tliat  the  defendant  had 
fbrmo-ly  been  engaged  la  the  shop  serrloe  of 
a  railway-  company,  later  in  conducting  a 
elnbboQse  in  Wymoie,  and  for  a  abort  time 
b^Ore  this  occurrmce  had  been  running  an 
antomoM^  for  hire.  He  did  not  ai^tear  to 
be  aklllfiil  in  managing  the  car.  On  tbe  trip 
the  defendant  told  the  sheriff  tliat  he  had 
beoi  to  Lincoln  wiOi  a  bunch  of  trav^ng 
men  tbe  night  before. 

Bridence  was  givm  tending  to  show  that 
an  automobile  carrying  ftre  mai  was  seen 
coming  from  the  sonth  on  tbe  road  from 
OdeU  to  Wymore  about  6  o'clock  on  the 
morning  of  December  3,  1910,  and  that  the 
defendant  was  driving  tbe  car.  The  witness 
standing  at  the  roadside,  recognizing  Wheel- 
er, Bald,  "Hello,"  but  received  no  response. 
The  other  occuimnts  of  the  car  were  not  rec- 
ognized by  the  witness.  Another  witness 
testified  that  he  saw  a  dark  red  car  with  five 
men  In  It,  driven  by  the  defendant,  pass  a 
corner  In  Wymore  at  6  o'clock  that  morning, 
coming  from  the  direction  of  Odell,  on  tbe 
usual  route.  The  witness  Identified  the  de- 
fendant as  tbe  driver,  bat  not  positively.  He 
Identified  tbe  other  passengers  In  the  car 
as  Red  Watson,  Frank.  Black  or  "Blackle," 
Nell  Mnlcaby,  and  Frank  Jackson  or 
"Shorty."  These  four,  with  Dan  Carney, 
called  "Crippled  Dan,"  Crawford  or  Car- 
lisle, and  others,  called  "Johnboys,"  associat- 
ed together  at  Henry  Hoerr's  house,  where 
some  of  them  boarded,  and  at  O'Donnell's 
saloon  and  other  drinking  resorts  In  Wy- 
more. After  this  burglary  tbe  four  men- 
tioned appear  to  have  left  Wymore  and  were 
not  seen  there  afterwards.  The  defendant, 
however,  appears  to  have  remained,  pursuing 
bis  accustomed  business.  The  defendant's 
car  was  seen  on  tbe  morning  of  the  same 
day,  December  3d,  standing  In  a  garage  next 
to  tbe  door  opening  upon  an  alley.  The  di- 
rection that  tbe  car  was  taking  when  seen  at 
the  comer  was  toward  this  alley.  The 
witness  who  saw  tbe  car  pass  the  comer  tes- 
tified that  some  time  afterwards  he  heard 
the  defendant  say  that  he  was  in  Hanover 
that  n^t ;  that  he  bad  a  bunch  of  travel- 
ing men;  and  that  he  passed  these  ye^ 
men  on  the  road  broken  down.  A  toolhouse 
on  the  railway  near  the  bridge  before  referred 
to  was  broken  into  that  night  and  a  pick 
and  trade  wronch  token  from  this  shop  were 
found  In  the  bank  the  morning  of  the  rob- 
bery. 

.  The  fact  of  the  association  together  of  the 
lSOPv-42 


men  called  **JcAnbm*'  and  by  mile 
men,"  having  been  . shown,  as  already  Indi- 
cated, and  also  by  other  testimony,  the  stoto 
oftered  evidence  showing  that  Henry  Hoerr 
was  seoft  aftermrda  in  Jail  at  Abuysvllle, 
where  he  vres  confined  on  a  charge  of  robbii^ 
the  Beattie  State  Bank  on  November  8, 
19ia  State  v.  Hoerr,  88  Kan.  678,  129  Pac 
158.  Also,  that  Dan  Gam^  bad  been  ar^ 
rested  and  convicted  of  the  same  burglary, 
and  that  Mnlcaby  was  also  convicted  and 
8ent«iced  at  Harysvllle.  While  ttils  evi- 
dence was  being  Introduced,  the  presiding 
Judge  inquired  of  tbe  prosecuting  attome}' 
whether  the  necessary  connection  would  be 
shown,  and,  being  answered  in  Qie  affirma- 
tive, overruled  an  objection  and  received 
the  evidence.  After  It  had  been  admitted,  a 
motion  to  strike  this  evldoioe  out  was  over- 
ruled. Lata:  in  the  trial  the  sheriff  of  Mar- 
shall county,  a  witness  for  the  stat^  was 
permitted  to  testify  over  the  objection  of  the 
d^lendant  that  he  bad  arrested  Henry  Hoerr 
(or  the  robbery  of  the  Beatde  State  bank; 
that  he  had  also  arrested  Mnlcaby  for  bur- 
glarizing the  Watervllle  Bank  on  December 
31.  leiO,  and  also  Dan  Carney  for  the  Beattie 
State  Bank  robbery ;  and  that  these  men  had 
been  tried  and  convicted.  He  was  also  allow- 
ed to  testify  that  be  arrested  the  defendant 
on  February  6,  1911,  upon  a  charge  of  bur- 
glarizing the  Beattte  State  Bank  on  November 
8th ;  and  that  he  was  out  on  bond.  The  de- 
fendant objected  to  all  this  evidence,  and 
after  It  was  received  moved  to  strike  It  out, 
but  the  motion  was  overruled. 

The  police  Judge  of  Wymoi^  was  allow- 
ed to  Identify  pictures  of  the  so-called  "John- 
boys"  which  were  offered  In  evidence.  He 
gave  their  names  as  heretofore  stated,  add- 
ing,  however,  that  of  another.  He  was  then 
asked,  "What  was  the  business  of  those  men 
you  have  Just  enumerated?"  An  objection 
was  overruled,  and .  the  wltoess  stated  that 
they  had  no  business;  that  they  stayed 
around  Henry  Hoerr's  house  and  O'Donnell's 
saloon;  that  th^  were  coming  and  going; 
and  that  fbur  or  five  of  them  had  been  ar- 
rested. 

The  dty  mashal  of  Wymore  testified,  over 
defendant's  objection,  to  the  arrest  of  Hoerr, 
Mulcaby,  and  Camey  and  the  defendant  for 
the  Beattie  Bank  robbery.  He  was  then 
asked,  "Did  the  defendant,  Wheeler,  asso- 
ciate with  this  bunch?"  and  answered,  "I 
have  never  seen  blm  with  them."  On  cross- 
examination  he  testified  to  the  association  of 
the  persons  named  at  Hoerr's  house  and  at 
various  saloons,  and  that  Wheeler  was  In 
town  all  the  time,  hut  that  he  had  never 
seen  blm  with  them  or  talking  with  them. 
Tbe  police  Judge  also  testified  that  he  had 
never  heard  that  the  defendant  was  mixed 
-up  with  the  yegR  men. 

[1]  It  was.  held  In  State  v.  Hoerr,  88  Kan. 
573,  129  Pac.  153,  Oiat  where  a  burglary  had 
been  committed  1^  several,  one  being  on 
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trial,  Us  asscKciatton  wtth  others  tending  to 
show  a  gnllty  combination  might  be  shown 
when  limited  to  a  reasonable  time  before 
the  crime,  and  that  for  Identification  It  might 
be  shown  that  some  of  these  aaso elates  were 
seen  in  Jail  afterwards.  Here,  however,  no 
association  of  the  defendant  with  the  men 
shown  to  hare  been  arrested  and  convicted 
of  other  crimes  appears.  On  the  contrary, 
the  evidence  of  the  police  judge  and  of  tiie 
mar^al,  who  were  apparently  ftimUiar  with 
the  hannts  and  habits  of  these  men,  negatives 
such  an  association.  We  have  then  a  case 
where  other  distinct  crimes  have  been  shown 
and  the  conviction  of  other  persons  for  such 
dimes  without  connecting  the  defendant  in 
any  way  before  the  crime  was  committed 
either  with  the  crimes  or  the  criminals.  In 
addltlffli  to  this,  the  arrest  of  tbs  defoidant 
himself  for  anotiier  distinct  offense  for  iriildk 
it  was  shown  that' others  had  been  convtcted 
was  admitted  without  evidence  of  any  as- 
sociation with  the  perpebatocB,  or  connectkm 
betwera  the  different  ofEenses,  In  the  way 
of  preparation,  coneoBlmeut,  "or'  otherwise. 
Where  a  conspbvcy  is  shown,  acts  Indicative 
of  a  pr^iaraUon  to  commit  the  crime  or  pre- 
serve Its  fmits  may  be  shown,  althoue^  they 
inv<dve  the  commission  of  another  crime. 
State  V.  Adams,  20  Kan.  811.  *'A8  a  eeoenl 
mle,  testimony  tending  to  show  the  commis- 
sion of  another  offense  than  tlie  one  charged 
la  not  admissible;  but,  where  sndi  offense 
la  Intimately  connected  with  the  one  charged, 
important  proof  to  establish  the  lattv  can- 
not be  excluded  because  it  may  tend  to  prove 
that  the  deftaodant  is  guilty  of  another  of- 
fense." State  V.  Seed,  63  Kan.  767,  774,  37 
Pac  174,  177  (42  Am.  St  Rep.  822).  Testi- 
mony of  a  conversation  with  a  defendant 
tending  to  prove  guilt  Is  admissible,  although 
in  such  conversation  he  admitted  the  commis- 
sion of  other  crimes;  the  statements  being 
made  in  the  course  of  a  single  conversation. 
State  T.  Cowen,  56  Kan.  470,  43  Pac.  687. 
Any  facts  relevant  to  the  issue  may  be  given 
In  evidence,  although  they  tend  to  prove  the 
commission  of  another  offense.  State  v. 
FrankUn,  69  Kan.  798,  77  Pac.  588.  It  has 
also  been  held  that  evidence  of  the  commis- 
sion of  similar  offenses  is  admissible  in  some 
cases  to  show  guilty  Intent.  State  v.  Brlggs, 
74  Kan.  377,  86  Pac.  447,  7  I*.  R.  A.  (N.  S.) 
278,  10  Aim.  Cas.  904;  State  v.  HetriclE,  84 
Kan.  157,  113  Pac.  383,  34  L.  R.  A.  (N.  S.) 
042.  It  will  be  seen  that  this  case  does  not 
fall  within  the  principles  declared  In  cases 
where  a  prevloito  conspiracy  or  subsequent 
concealment  Is  shown.  It  does  not  appear 
that  any  of  the  other  crimes  were  committed 
in  connection  with  or  In  preparation  for  the 
Hanover  burglary,  and  there  was  no  evidence 
of  any  association,  combination,  or  conspiracy 
to  commit  this  or  any  other  crime.  The  evi- 
dence referred  to  relating  to  other  crimes 
and  other  criminals  ought  not  to  have  been 
received.    State  v.  Boyland,  24  Kan.  180; 


State  V.  Hansford,  81  Kan.  800, 106  Pac  T88; 
People  V.  MoUneux,  168  N.  T.  264,  61  N.  B. 
286,  62  L.  B.  A.  108,  and  note;  DavlS  t. 
State,  54  Neb.  177,  74  N.  W.  500;  X  Wlgniore 
on  Ev.  {  305. 

[2]  The  general  rule  is  that  the  diarge 
upon  which  a  person  is  being  tried  cannot  be 
supported  by  proof  that  he  committed  other 
offenses  ev^  of  a  similar  nature.  State  v. 
Klrby,  62  Kan.  436,  63  Paa  752.  This  evlr 
dmoe  does  not  fall  wltliin  any  of  the  reeoip- 
nlzed  exceptions.  Evidence  that  other  pw- 
Bons  have  been  charged  with,  or  convicted 
of,  similar  crimes,  la  still  forUier  removed 
from  relevancy.  It  is  not  deoned  proper  to 
commoit  <8i  tba  weight  of  the  fiompetait 
evidoice  against  flie  defendant  as  tfas  case 
must  be  retried.  It  la  snffldent  to  say  that 
It  was  wholly  drcomatantial,  and  In  view  of 
the  fact  that  the  other  crimes  referred  to 
had  been  committed  shortly  before  the  trial 
In  nearby  places,  and  that  odlnm  necessarily 
attached  to  the  perpetrators,  the  natural  ef- 
fect of  the  erroneous'  testioiony  was  to  dis- 
tract the  attention  of  the  Jurors  from  the 
case  OB  trial  and  to  arouse  resentment  This 
irrelevant  testimony  was  persistently  offered 
and  forms  no  inconsiderable  part  of  the  rec- 
ord. The  repeated  mlinci  of  tlw  court  In- 
dicated to  the  Jury  that  It  wag  entitled  to 
consideration  and  weight  in  determining  the 
issue  upon  which,  as  appears  from  this  rec- 
ord, withont  other  drcnmstancee  to  show 
its  r^evancy,  It  had  no  legitimate  bearing. 

[3]  Many  decisions  dem<mBtaLte  the  par- 
pose  <tf  this  oonrt  to  give  full  effect  to  Uie 
rules  of  the  Code  requiring  that  errors  and 
Irregularities  not  affecting  substantial  rights 
shall  be  disregarded.  Code  Or.  Proa  |  298 
(Gen.  St  1000,  |  6867).  The  rnUngs  com- 
plained of  here,  lu>w«v«,  do  not  fall  withlB 
that  wholesome  rule.  The  substantial  rl^ta 
of  the  defendant  respecting  rules  of  evidence 
were  denied  to  his  prejudice,  and  for  this 
error  the  Judgment  must  be  reversed. 

There  was  a  reference  In  the  ins  tractions 
to  the  effect  of  concealnmt  of  the  crime  or 
Its  results.  No  evidence  tending  to  prove 
concealment  Is  found  In  the  abstracts,  and 
therefore  this  part  of  the  instruction  ought 
to  have  been  omitted.  Similar  language  In 
the  Instructlotis  In  the  Hoerr  Case  was  oun- 
mented  on  In  the  opinion  in  that  case. 

The  contention  of  the  state  that  a  proper 
bill  of  exceptions  was  not  allowed  and  sign- 
ed is  not  sustained.  At  the  close  of  the  trial, 
time  was  given  to  transcribe  the  evidence 
by  continuing  the  case  for  Judgment  to  the 
next  term.  While  It  was  not  stated  In  the 
order  tbat  this  was  done  to  extend  the  time 
In  which  to  settle  a  bUl  of  exceptions  beyond 
the  term,  as  provided  by  chapter  275  of  the 
Laws  of  1901,  it  was  doubtless  so  und»- 
stood  by  the  court  and  by  the  parties,  and  the 
signature  of  the  Judge  to  the  record  Indnding 
the  evidence  and  exceptions  was  a  suffictait 
slgiUng.  The  record  so  made  up  and  attested 
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Is  a  Bi]fB<4ent  bill  of  exceptions.  To  hold 
ottaerwise  would  be  to  dlsr^rd  tbe  pro- 
Tlsion  of  the  Criminal  Code  already  referred 
to,  whidi  applies  to  Irregularities  not  atTect- 
ing  substantial  rlgfats,  whether  Invoked  by 
the  state  or  the  defendant  See,  also,  section 
291  of  the  Orimlnal  Code  (Oen.  St  1000,  | 
08689. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  dlrecttons  to  grant  4  mw 
triaL  All  the  Justices  concurring. 


<S»  Kftn.  84} 

WHiBY  T.  SOUTHWBSTBRN  INTBRXIR- 
BAN  RT.  CO.t 
(Supreme  Conrt  of  Eaneas.    Abrcb  8, 

(StftlabuM  hy  the  OourtJ 

1.  Stuxt  Railroads  (|  117*)  —  Golubion— 

CONTBIBUTOBT  NEOLIQENCI. 

The  fiiUure  of  one  driving  upon  a  tdty 
street  to  look  along  a  street  car  track  before 
attempting  to  cross  it  does  not,  as  a  matter 
of  law,  pradnde  a  recovery  on  account  of  injn- 
rlea  occasioned  by  a  coUision  with  a  car,  unless 
by  looking  and  seeing  the  car  approacning  he 
would  necessartly  tiave  been  apprised  that  he 
could  not  safely  cross. 

[Bd,  Note.-^or  other  cases,  see  Street  Bail- 
roads,  Gent  Dig.  H  239-2D7;  Dm:.  Dig.  |  U7.*] 

2.  Stbket  Railboads  (|  117*)— Coixision— 

CONTBIBVtOBT  NEOLIGBNCE. 

Wbere  one  driving  by  tlie  side  of  a  street 
car  track  in  a  city  attempts  to  cross  to  tiie 
other  side,  at  an  intersecting  street,  snd  is 
strnck  by  a  car  coming  from  Uie  rear  at  the 
rate  of  SO  miles  an  Boar,  he  is  not  to  be 
deemed  guilty  of  contributory  negligence,  as  a 
matter  m  law,  because  he  had  driven  800  feet 
at  a  walk  shice  he  last  looked  along  the  track, 
at  which  time  he  could  see  bat  1,400  feet;  no 
car  being  then  in  sight 

[Ed.  Note.— For  otiier  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  289-267;  Dec;  Dig.  f 
117.*] 

Appeal  from  District  Conrt,  Cowley  County. 

Action  hy  B.  C.  Wiley  against  the  South- 
western Intemcban  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Bsrened. 

GL  T.  Atkinson,  of  Arkanua  City,  for  ap- 
p^ant  Lore  A  Wright;  of  Arkansas  Cltf, 
for  appellee; 

HASON,  J.  A  car  of  an  inteniTban  electric 
line  ran  Into  a  team  and  covered  wag<m  in  a 
city  street  Tbe  owner  brought  an  action 
against  the  company.  A  demurrer  to  his  evi- 
dence was  sustained  iq>on  the  ground  that 
It  showed  blm  to  have  heoi  tvHty  of  con- 
trUratory  negligence.  He  wpeals. 

The  plaintur  Introduced  evidence  tending 
to  show  theee  ftcts:  Having  sbvped  while 
driving  by  the  ride  of  the  track  parallti  to 
It,  he  looked  backward,  where  he  could  see 
a  distance  of  three  or  four  blocks  of  300 
feet  eadi,  and  saw  no  car.  He  then  drove 
at  a  walk  for  about  300  feet  and,  without 
again  looking  back,  turned  to  cross  the  track 
at  an  Intersecting  street  A  car  ccmilng  from 


b^nd  at  the  rate  of  30  miles  an  hour,  giv- 
Ing  no  signal  until  practically  the  moment 
of  collision,  struck  the  wagon  In  the  rear 
part  of  the  front  wheels  with  sudi  force  as 
to  carry  It  180  feet,  and  the  team  half  as 
far. 

ri]  Tbe  defendant  maintains  that  the  plaln^ 
tiff's  failure  to  look  again  along  the  trade, 
before  attempting  to  cross  it  constitutes  con- 
tributory negligence,  as  a  matter  of  law. 
Tbe  plaintiff  contends  that  It  was  ft>r  the 
Jury  to  determine,  from  all  the  drcnmstone- 
es,  whether  he  had  acted  with  reasonable 
prudence.  A  person  driving  across  or  upon 
a  car  track  of  any  kind  is  required  to  exer- 
cise ordinary  care  in  providing  for  his  own 
safety  In  order  to  hold  the  company  liable 
for  Injuries  restating  from  Its  ne8U8eDe&  . 
But  eondoct  on  bis  part  that  would,  In  the 
case  of  an  ordinary  railroad,  be  held  to  be 
negligence,  as  a  matter  of  law,  may  In  the 
case  of  a  street  raUway  be  r^iarded  either 
as  absolutely  hiamdess  or  as  of  a  debatable 
character  to  be  settled  by  the  declslra  of 
the  court  or  Jniy  before  whom  tbe  case  Is 
tried.  2  Joyce  on  Blectrle  Law,  H  B70.  600; 
86  Gyc.  1A33-1642,  especially  U8&,  note 
78 ;  note,  IS  B.  A.  (N.  fl.)  254^  It  is  per- 
haps not  strictly  aocnrate  to  aay  that  a 
higher  degree  of  care  U  required  In  tbe  one 
Case  than  in  the  other.  Ordinary  care  must 
he  exardeed  in  ettber  case^  and  In  neither  Is 
more  than  that  neeessary.  Bot  spedflc  pre- 
cautionB  may  be  imperaUve  In  <»»  case  and 
not  In  the  ottaer.  The  fnndamental  dlff«- 
ence  is  tiiat  the  commercial  raUxwd  company 
needs  to  nee  Its  trades,  and  so  is  accorded  the 
right  to  use  them,  with  comparatively  little 
regard  to  other  trav^  while  the  cars  of  the 
street  railway  company  can  be,  and  so  are 
required  to  be^  operated  mwe  nearly  upon 
terms  <tf  eqoallty  with  oUier  vdilcleB.  The 
traTelw  by  private  eonv^ance  has  a  right  to 
act  npon  the  asBumptlon  that  a  street  car 
will  be  so  controlled  as.  to  protect  him,  which 
he  could  not  Indulge  so  fully  in  the  case  of 
a  train  of  cars.  86  Cyc  1C92.  Where  one  is 
driving  lengthwise  upon  a  street  car  track, 
the  question  of  how  often  he  must  look  be- 
hind. In  order  to  he  deemed  to  be  tai  the 
exercise  of  ordinary  dlUgence,  Is  held  to  be 
one  of  tact  86  Cjc  1647-1S48,  note  12; 
SchtUlng  V.  Metropolitan  Street  B.  Go^  4T 
App.  Dir.  000^  82  N.  X.  Supp.  403 ;  Benalek 
V.  Transit  Co..  12S  Ho.  App.  121,  102  S.  W. 
687 ;  Ablard  T.  Detroit  United  By.,  189  Mich. 
248, 102  M.  W.  741. 

Where  one  Is  driving  by  the  side  of  the 
track,  the  situation  Is  very  much  the  same 
as  though  he  ware  driving  ni^  It  It  may 
he  said  that  in  the  one  case  a  motorman  who 
approaches  from  the  rear  necessarily  aeei 
the  vehicle  upon  the  track,  while  in  the  other 
he  may  have  no  notice  of  the  Intention  <tf 
the  driver  to  turn  upM  It  Hie  driver,  while 
npon  the  track,  is  Justlfled  in  easamlng  that 
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the  street  car  will  not  approach  dangerously 
near  him  without  giving  a  signal.  In  a  par- 
ticular case,  It  may  be  a  fair  question  for  a 
Jury  whether  one  driving  beside  the  track 
may  not  also  assume  that  a  car,  while  run- 
ning at  such  a  high  rate  of  speed  as  to  place 
it  beyond  control,  will  not  be  brought,  with- 
out any  signal  being  given,  so  close  to  him 
that,  If  he  should  attempt  to  turn  upon  the 
track,  a  collision  would  be  Inevitable.  "A 
motorman  seeing  a  team  driving  ahead  of 
his  car  in  the  same  direction  he  is  traveling, 
and  parallel  with  the  track,  might  be  Justi- 
fied in  assuming  that  the  teamster  would  not 
attempt  to  cross  the  track  at  other  points 
than  street  crossings;  but  he  wonld  not  be 
Justified  in  assuming  that  the  driver  would 
not  cross  when  be  reached  the  Intersection  of 
another  street  where  it  might  become  neces- 
sary for  him  to  change  his  course  of  travel." 
Tecklenburg  r.  Everett  B.  light  &  Water 
Co.,  59  Wash.  384,  387,  109  Pac.  1036,  1037 
(34  I*  ».  A.  [N.  S.]  784,  788). 

One  who  is  struck  by  a  street  car  while 
attempting  to  cross  a  track  is  not  held  guilty 
of  negligence,  as  a  matter  of  law,  altliough 
he  entered  upon  the  track  knowing  that  the 
car  was  approaching,  if  he  had  reason  to 
believe  its  distance  and  speed  gave  him  time 
to  cross  In  safety.  Railway  Co.  v.  Slayman, 
64  Kan.  722,  68  Pac.  628;  Hallroad  Co.  v. 
Gallagher,  68  Kan.  424,  75  Pac.  480,  64  L.  R, 
A.  344;  Railway  Co.  v.  Summers,  76  Kan. 
342,  89  Pac.  652;  Murray  v.  St  Louis  Tran- 
sit Co.,  108  Mo.  App.  601, 83  S.  W.  993 ;  Grimm 
V.  Milwaukee  £.  R.  ft  U  Co.,  138  Wis.  44,  119 
N,  W.  833  2  Thompson  on  Kegllgence,  S 
1450;  36  Gyc.  1636,  notes  GO  and  61.  "If 
the  driver  of  a  vehicle  who  arrives  at  a 
street  Intersection,  and  who  sees  an  apprcmch- 
Ing  car,  la  Justified  in  believing  that  there 
will  be  suffldent  time  for  him  to  ccobb  the 
track  befctre  the  car,  if  run  at  its  usual  and 
ordinary  rate  of  speed,  will  reach  the  point 
of  CFosdng,  be  cannot-  be  said,  as  a  matter 
of  law,  to  be  guilty  of  negligence  In  attempt- 
ing to  cross,  and  the  aaestlon  Is  a  qaesUon  of 
fact  for  the  Jury,  to  be  determined  from  all 
the  evidence  before  it"  Omaba  Street  B, 
Co.  T.  Mathlesen.  78  Neb.  820,  824, 103  N.  W. 
688,  667.  "Whether  one  who  has  observed  an 
approachii^  street  car  should  have  also  ap- 
prehended that  It  was  approaching  at  snch 
a  speed  as  to  reacli  him  before  he  conld 
cross  the  track  Is  generally  a  qneation  of 
fact  to  he  determined  npon  the  drcmnstances 
of  each  particular  case."  Lawler,  Adm'r,  v. 
Hartford  Street  By.  Co.,  72  Cona  74,  82,  43 
Aa  545,  548. 

In  the  present  case  the  plaintiff  knew  he 
had  time  to  .cross  the  track  before  the  car 
reached  him,  unless  it  should  travel  at  least 
1,700  feet  while  he  was  going  800.  If  he 
had  a  right  to  assume  that  the  car  would  not 
travel  over  15  miles  an  hour,  this  gave  him 
a  considerable  margin,  for  he  could  hardly 
have  becui  more  than  a  minute  In  going  the 


300  feet  No  or^anoe  limiting  the  speed 
of  the  cars  was  shown ;  but  it  was  for  the 
Jury  to  say  what  rate,  under  all  the  circum- 
stances, would  be  dangerous  and  negligent. 
Railway  Co.  v.  Summers,  76  Kan.  342,  89 
Pac.  662. 

[2]  Considering  the  actual  8i>eed  of  the 
car,  and  assuming  that  It  could  be  seen  at  no 
greater  distance  than  three  or  four  blocks, 
or  1,050  to  1,400  feet  if  the  plaintiff  had 
looked  back  30  seconds  before  the  collision,  he 
either  would  not  have  seen  the  car  at  all  or 
would  have  seen  It  at  such  a  distance  that 
he  might  well  have  supposed  he  had  time  'to 
get  safely  over.  From  his  position  near  the 
track,  he  conld  not  accurately  gauge  the 
speed  of  the  car,  and  he  could  not  be  charge- 
able with  notice  that  It  was  making  30  miles 
an  hour.  There  was  no  moment  of  time,  be- 
fore he  had  advanced  too  far  to  withdraw, 
of  which  it  can  be  said  with  certainty  that 
if  he  had  then  looked,  he  must  necessarily 
have  seen  that  the  car  was  too  close  to  per- 
mit his  crossing  in  safety.  His  failure  to 
look  is  not  fatal  to  his  recovery  unless  by 
looking  he  would  necessarily  have  been  ap- 
prised of  his  danger,  for  otherwise  the  In- 
jury would  not  be  shown  to  be  due  to  his 
omission.  Railway  tic.  v.  Young,  57  Kan. 
168,  171,  45  Pac.  580 ;  Railway  Co.  v.  Jaffl, 
67  Kan.  81,  72  Pac.  535.  A  glance  backward 
Just  before  turning  upon  the  track  would 
have  advised  him  that  a  car  was  approach* 
ing,  but  could  hardly  have  told  him  of  its 
great  rate  of  speed,  which  was  all  that  made 
the  crossing  dangerous. 

In  Nappli  v.  Seattle,  Benton  &  S.  B.  Co., 
61  Wash.  171,  pages  173,  174,  112  Pac.  89, 
page  91,  the  focts  were  essentially  the  same 
as  those  here  presented.  There  was  evidence 
that  the  plaintiff  was  driving  parallel  to  the 
street  car  track,  and  undertook  to  cross  it 
at  an  Intersecting  street  when  be  was  struck 
by  a  car  going  at  the  rate  of  60  miles  an 
hour.  He  testified  that  he  bad  last  looked 
back  when  he  was  within  25  feet  of  the 
cioBslng.  The  eonrt  said:  "Assomlng  that 
the  respondent  should  hare  seen  the  car  be- 
fore he  drove  npon  the  brack  because  the 
car  was  evidently  in  plain  view  at  that  time, 
it  was  100  feet  or  posstbly  a  blodc  away.  TJn- 
der  these  drcumstances,  we  think  it  cannot 
be  said,  as  a  matter  of  law,  that  the  resptnid- 
eat  should  not  liave  attempted  to  oross  ovee 
the  tracks.  He  had  a  right  to  assume  Uiat 
the  car  was  under  control«  and,  when  the 
car  was  that  far  away,  that  be  would  be  In 
no  daitfer  and  might  paas  In  safety  without 
xiA  of  dangw.  At  any  rat^  the  question 
whether  he  was  negligratt  in  attempting  to 
cross  the  track  when  the  car  was  that  tat 
away  was  a  question  for  the  JU17.  Street 
crossings  are  to  be  used,  and  the-  mere  fact 
that  an  approaching  car  is  in  sight  does  not 
determine  the  right  of  a  traveler  to  cross. 
Uls  right  depends  upon  what  a  reasonably 
careful  man  would  do  under  the  drcum- 
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Btancea.  If  the  approaching  car  Is  so  close 
and  comlns  bo  fast  that  It  cannot  be  stopped 
in  time  to  avoid  a  collision,  and  such  facts 
are  or  should  be  obserred,  then  a  person  at- 
tempting to  cross  may  be  said  to  be  negli- 
gent, as  a  matter  of  law.  But  where  an  ap- 
proaching car  Is  far  uiough  away  to  be 
stopped  after  a  person  has  passed  upon  the 
tracks,  or  when  a  reasonably  careful  man 
would  undertake  to  cross  ahead  of  It,  then  It 
cannot  be  said,  as  a  matter  of  law.  that  a 
person  attempting  to  cross  Is  negligent" 

The  Judgment  Is  reveraed,  and  a  new  trial 
ordered.  All  the  Justices  concurring. 

<»  Kan.  Ill) 

WEBBER  T.  WICHITA  WATJIR  CO-f 
{Supreme  Coart  of  Kansas.-   March  8,  1&13.) 

1.  Mastib  avd  Sbbvakt  (S130*)— Injotibs 
TO  SeBVANT^METHOD  or  WOBK—NONnBUl- 
OABLE  DUTT. 

A  master's  duty  to  adopt  a  reasonably  safe 
method  of  doing  the  work  in  hand  Is  nondel- 
«sable,  and  hence  the  master  is  liable  for  in- 
juries to  a  servant  resnlting  from  a  failure  to 
perform  the  same. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  264,  266,  276;  Dec.  Dig. 
I  130.*] 

3.  MaSTEB  AMD  ReBVAWT  (5  162*)— IWJTJBIBB 

TO  SBBVAifT— Efficient  Fellow  SntvANTS. 
A  master  is  liable  for  injuries  to  a  serv- 
ant caused  by  the  master's  failure  to  perform 
the  nondelegable  duty  of  providing  a  sufficient 
number  of  reasonably  careful  and  efficient  fel- 
low servants. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  327;  Dec.  Dig.  |  162.*] 

Appeal  from  District  Court,  Sedgwldc 
County. 

Action  by  S.  B.  Webber  against  the  Wichi- 
ta Water  Company.  Judgmmt  for  plaintiff, 
and  defendant  ai^)eal8.  Affirmed. 

David  Smyth  and  J.  W.  Smyth,  both  of 
Wichita,  for  appellant.  A.  Y.  Roberts  and 
W.  IX  Jodkemi^  botb  of  WtcUta,  for  appellee. 

PER  OUKIAM.  Appellee  recovered  dam- 
ages for  personal  injuries  sustained  while 
remorlng  a  casing  or  pipe,  wltii  a  cylinder 
p<tfnt  attached,  from  an  abandoned  well. 
The  grounds  upon  which  a  recovery  was 
aslced  were  that  appellant  did  not  adopt 
or  provide  a  safe  method  of  work,  nor  fur- 
nish a  sufficient  number  of  men  to  do  the 
work,  and  that  the  men  provided  were  not 
reasonably  carefnl  and  competent  co-work- 
ers, and  that  it  did  not  provide  a  reasona- 
bly safe  place  at  which  to  work.  There  was 
testimony  offered  that  appellee  had  only 
worked  for  appellant  a  very  brief  time,  had 
never  b^ore  lifted  such  a  casing,  and  that 
appellant  had  never  moved  a  casing  with  a 
sndier  point  attached  with  less  than  eight 
or  nine  men,  but  had  used  rollers  in  moving 
heavy  casings  of  this  kind.  Appellee  and 
five  others  were  directed  to  carry  a  casing 
wltb  a  Bodter  point  attadied  which  weltfied 
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about  800  pounds.  The  point  waa  perforat- 
ed and  partly  filled  with  sand.  It  lay  near 
the  well  In  a  narrow  furrow,  through  sand 
wMch  had  been  thrown  from  the  well,  and 
hence  those  lifting  the  casing  did  not  have 
a  firm  or  safe  footing,  but  had  to  i^ce  one 
foot  on  the  bottom  of  the  fnrrow  and  the 
other  against  the  sloping  wall  of  sand. 
There  were  only  three  men  at  each  end  of 
the  casing.  Appellee,  Terrell,  and  Peterson 
lifted  one  end.  and  Peterson  let  go  of  his 
bold,  throwing  the  whole  weight  of  that  end 
upon  ajvellee  and  Terrtil,,  causing  a  rupture 
and  a  severe  Injury  to  tiie  abdomm  of  ap- 
pellee. 

[1,  2]  It  Is  contended  that  the  evidence  did 
not  support  the  verdict  There  is  testimony, 
though,  tending  to  show  that  the  aji^llant 
did  not  adopt  a  reasonably  safe  method  of 
doing  the  work,  and  this  is  a  nondelegable 
duty  of  the  master,  the  neglect  of  which  im- 
poses a  liability  for  a  resulting  Injury.  Car- 
iUo  T.  Construction  Co.,  81  Kan.  823,  106 
Pac  lOOa  There  was  testimony,  also,  that 
a  sufficient  number  of  men  were  not  em- 
ployed to  do  the  work,  and  one  of  those  em- 
ployed who  was  working  with  appellee  was 
not  a  reasonably  careful  coeervant  The 
master  owes  to  the  servant  the  duty  to  take 
reasonable  precaution  to  protect  him  from 
injury,  and  a  nondelegable  duty  of  the  mas- 
ter is  not  only  to  provide  a  snffldMit  num- 
ber of  coservants,  but  to  furnish  him  with 
reasonably  careful  coservants.  Schwarzs- 
child  V.  Weeks.  72  Kan.  190,  83  Paa  406,  4 
L.  R.  A.  (N.  8.)  615;  Hallway  Co.  T.  Loon- 
ley,  76  Kan.  103.  90  Pac.  990. 

It  appears  that  Peterson  was  a  shirking 
and  Incompetent  workman,  and,  while  the 
testimony  showing  that  his  n^ligence  and 
Incompetency  was  brought  to  the  attention 
of  appellant  li  mthw  mmget,  the  Jury  has 
found  that  aK>frllant-  not  only  should  have 
known  of  Us  Incompetency,  bat  that  It  bad 
actual  knowledge  that  he  was  a  careless  and 
Incompetent  coservant,  and  it  cannot  be  said 
that  the  Ondlng  la  wltbont  rapport 

The  objections  to  Uie  Instmctlons  are  not 
substantial,  and  In  View  of  the  testhnony 
and  findings,  it  cannot  be  held  tiiat  tlie 
amount  of  the  damages  awarded  la  enone- 
ously  excessive. 
The  Jadgmoat  Is  affirmed. 

(tt  Kkb.  UB) 

McTBT  T.  COATBS. 
(Supreme  Court  of  Bjmsas.    HarcA  8,  1913.). 

(Svllaltu  by  the  Court.) 

Bbokebs  (S  85*)— Action  fob  Comasston— 
Evidence. 

On  the  trial  of  a  controverted  fact  as  to 
the  amount  contracted  to  be  paid  as  a  commii- 
sion  for  the  sale  of  land,  each  party  pleading 
and  testifying  that  there  was  a  definite  agree- 
ment in  reference  thereto  but  differing  as  to 
the  amount,  It  Is  error  to  admit  evidence  that 
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a  tiiird  party,  tt  some  Indd^te  time  prior 
thcnto,  naa  an  agreement  "with  the  landowner 
for  tbe  ume  service,  and  for  a  commission 
much  less  than  that  dumed  by  <Hie  party  and 
mnch  greater  than  that  testified  to  by  the 
other. 

(Bd.  Note^For  other  cases,  see  Brokers, 
Cent.  Dig.  K  106-116;  Dee.  Dig.  |  85.*1 

Appeal   from   DlBtrtet   Gonrt,  Bonxbon 

County. 

Action  by  B.  B.  McVey  against  R.  W. 
Coatea.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  remanded. 

Keene  &  Gates,  of  Ft  Scott,  for  appellant 
Charles  A.  Blair  and  W.  W.  Padgett,  botii  of 
Ft.  Scott,  for  appellee. 

SMITH,  3.  This  action  was  brought  by 
the  appeltee  against  the  appellant  to  recover 
a  commission  for  the  sale  and  trade  of  lands 
owned  by  appellant  In  Bourbon  connty  for 
lands  In  Smith  connty,  and  for  a  large 
amount  of  cash.  The  appellee  claims  In  his 
petition,  and  also  testified,  tliat  previous  to 
the  selling  and  trading  of  appellant's  land, 
be  and  the  appellant  entered  Into  a  verbal 
contract  by  the  terms  of  which  appellant 
.  agreed  to  pay  him  the  sum  of  $2,000  if  he 
would  sell  the  770  acres  of  land  belonging 
to  appellant  for  a  cash  consideration  of  $60 
per  acre,  or  would  procure  a  trade  of  the 
land  which  the  appellant  would  accept  &od 
that  he  did  procure  for  the  appellant  a  trade 
for  a  portion  of  the  land  which  the  appel- 
lant accepted,  and  the  sale  of  the  remainder 
at  $60  per  acre.  The  appellant  answered 
and.  In  substance,  testified  that  be  entered 
into  a  verbal  contract  with  the  appellee  that, 
If  he  would  sell  a  portion  of  the  land  for 
$60  in  money,  and  obtain  a  trade  of  the 
malnder  for  a  certain  like  number  of  acres 
in  Smith  county,  he  wonld  pay  the  a[^>ellee 
$500,  less  the  expense  of  going  from  Kansas 
City  to  Smith  Center,  Kan.  He  also  allied 
the  amount  of  the  expenses  and  certain  ia- 
terest  that  the  appellee  undertook  to  allow 
him  as  an  offset  aggregating  $67.90.  In 
tbe  answer  It  Is  also  alleged  that  the  appel- 
lee did  not  represent  the  appellant  In  good 
faith,  but  was  the  "duly  appointed  and  qual- 
ified agent"  of  the  other  party  to  the  trans- 
action, and  was  paid  a  commission  therefor 
by  the  purchaser  without  the  knowledge  or 
consent  of  the  appellant  On  the  trial,  after 
the  appellee  bad  testified  to  the  facts  sub- 
stantially as  claimed  in  his  petition,  and 
offered  other  evidence  as  to  the  usual  price 
charged  by  real  estate  agents  for  selling 
property,' the  appellant  demurred  to  the  evi- 
dence of  the  appellee.  The  demurrer  was 
overruled.  The  ground  of  the  demurrer  was 
that  the  reply  of  appellee  was  unverified, 
and  hence  admitted  the  allegation  of  the  an- 
swer tbat  appellee  did  not  fairly  represent 
appellant  in  the  transaction,  "but  was  the 
duly  appointed  and  qualified  agent"  of  the 
other  party  thereto,  and  received  compensa- 
tion ther^or  without  the  knowledge  or  con- 


sent of  appellant  After  the  dose  of  the 
evidence  the  reply  was,  by  leave  of  court 
verified,  and  the  question  will  not  recur  on 
another  trial.  After  the  appellant  had  tes- 
tified, in  substance,  that  he  had  givra  tbe 
appellee  tbe  agency  to  sell  or  to  make  an  ac- 
ceptable trade  of  his  land,  and  had  agreed 
to  pay  appellant  $500  therefor,  and  had  not 
agreed  to  pay  $2,000  as  a  commission  there- 
for, and  had  produced  other  witnesses  whose 
evidence  tended  to  corroborate  his  state- 
ments, he  rested.  In  rebuttal  the  ai>pellee 
prodnoed  as  a  witness  one,  Anderson,  who 
testified,  over  the  repeated  objections  of  ap- 
pellant, to  the  queatlona  asked  as  follows: 
"Q.  Did  this  man  Coats  ever  pnt  this  land 
In  your  hands  to  sell  at  any  time?  A.  He 
dkL  Q.  Was  the  land  In  your  handa,  did 
he  pnt  the  land  fai  your  hands  for  sale  at 
$40  an  acre,  and  were  you  to  have  $1,000 
commission  If  yon  sold  It  at  $40  an  acre? 
A.  Yes,  sir."  There  is  no  evidence  as  to 
how  long  it  was  before  the  contract  was 
made  between  appellant  and  at^Uee  that 
Anderson  was  given  the  agency  to  sell  the 
land.  It  may  have  been  weeks  or  years  be- 
fore. The  appellant,  however,  himself  tes- 
tified that  he  gave  Anderson  the  agency  to 
sell  the  land  at  $40  per  acre,  and  that  such 
agent  continued  until  the  time  or  about  the 
time  the  contract  was  made  with  the  appel- 
lee. He  denied  that  he  ever  agreed  to  give 
Anderson  $1,000  commission  tu  case  Ander- 
son secured  a  sale.  That  there  was  an  agree- 
ment a  contract  as  to  the  amount  appellee 
was  to  receive  In  case  he  procured  a  trade 
or  sale  of  the  land,  is  pleaded  and  tes- 
tified to  by  both  of  tbe  parties;  also  it  is 
agreed  that  the  sale  of  a  part  and  an  ac- 
cepted trade  of  the  remainder  was  brought 
about  by  the  appellee.  The  issne  before  the 
jury,  then,  was  whether  the  commlaslon  was 
fixed  by  the  CMitract  at  $2,000  or  at  $600. 
The  verdict  was  for  $1,180.  The  province  of 
the  Jury  was  to  determine  which  of  the  two 
sums  was  agreed  upon,  and  not  to  make  a 
new  contract  for  the  parties. 

The  evidence  of  Anderson  was  incompe- 
tent It  was  not  a  part  of  the  rea  gestie. 
and  was  not  shown  to  have  bad  any  connec> 
tion  in  point  of  time  to  the  transaction  in 
question.  As  stated  by  him,  his  agreement 
may  have  been  we^  or  years  before  the 
making  of  the  contract  In  question. 

The  judgmmt  is  reversed,  and  the  caa» 
is  remanded  for  a  new  txlaL  AH  the  Jd»- 
tices  concurring. 

(»  Kan.  tX) 
COLUNS  V.  BEILFOBD  &  STUMP. 
(Supreme  Oonrt  of  Kansas.    March  S,  191S.> 

(8vttaiu9  by  tke  OosrtJ 

1.  Bhoxxu  (I  66*)— GONTBACra  BnwKM— 
GonsionuTioN— DiviBioir  or  Cohhisbiohb. 

An  agreement  between  two  real  estate 
agents  to  divide  commiesioOB,  in  pursuance  of 
which  one  produces  customers  and  tbe  other 
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lukes  Bald  to  them  and  receives  the  commia- 
doo,  Te«ti  apon  a  enfficient  coneidermtion,  and 
should  be  enforced. 

[Ed.  Note.— For  other  casee.  tee  Brokers, 
OcDt.  Die.  I  61 ;  Dec.  Di^.  {  66.*] 

2:  Nbw  Tbui.  d  OD*>--Nbwlt  Disootibkd 
BviDimcE. 

A  decision  denying  a  motion  for  a  new 
trial  bawd  upon  newly  discovered  evidenM,  is 
sostalned  upon  tlie  anthorltr  of  Sexton  t. 
Lamb.  27  Kan.  432,  and  Shorei  T.  Surety  Co.* 
84  Kan.  692,  114  Pac  1062. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Die.  M  201,  207;  Dee.  Dig.  |  98.*] 

.M>peal  from  District  Conrt,  Bmuner  County. 

Action  H.  H.  GolUns  against  Belford  & 
Stomp.  Jndsmoit  for  i^ainttff,  and  defend- 
ant appeals.  Affirmed. 

F.  A.  Dlnsmoor,  of  Caldwell,  and  James 
Lawrence,  of  Wellington,  for  appellant  W. 
T.  McBride,  of  Wellington,  for  appellee^ 

BENSON,  J.  The  parties  are  real  estate 
agents  at  Caldwell,  and  this  action  la  to  en- 
force  an  agreement  for  the  division  of  com- 
missions on  sales  of  land  made  by  tlie 
defendants  to  easterners  who  bad  been  Intro- 
duced to  them  by  the  plaintiff,  in  wkose  fa- 
vor the  verdict  was  rendered. 

The  principal  contention  of  the  defendants 
Is  that  the  evidence  does  not  sustain  the  ver- 
dict Briefly  stated,  the  evidence  on  the  part 
of  the  plaintiff  tended  to  prove  that  a  per- 
son from  Harper  county  in  quest  of  land 
called  at  the  plaintiff's  office.  He  said  that 
his  brother-in-law  was  coming  la  a  short  time 
from  Ohio,  and  that'  each  of  them  wanted  to 
boy  a  farm  in  the  vicinity  of  Renfrow,  Okl., 
which  is  about  nine  miles  from  Caldwell. 
I^tB  of  lands  in  that  vicinity  and  a  map 
were  shown.  Two  farms  were  selected  which, 
it  vas  thought,  wonld  be  satlsfoctory,  and  a 
proposal  was  made  to  show  them.  This  offer, 
however,  was  declined  awaiting  the  arrival 
of  the  brotbe:-ln-]aw.  In  a  few  days  the 
same  person  called  again  with  his  broUier-ln- 
law.  They  wanted  to  examine  the  farms  re- 
ferred to  in  the  first  interview,  but  were  In- 
formed  that  they  had  been  sold.  Other  farms 
were  then  pointed  out  on  the  lists,  located  in 
Kansas,  but  the  intoidlng  purchasers  de- 
clined to  look  at  them,  as  they  desired  to  buy 
land  near  Renfrow.  The  plaintiff  then  took 
the  two  men  in  his  automobile  to  Mr.  Bel- 
ford,  of  the  defendant  firm,  who  was  at  the 
ReunlMi  grounds  near  the  city,  and  had  a 
conrersation  with  him,  but  not  in  the  pres- 
ence of  the  Intending  purchasers.  The  plain- 
tiff Introduced  them  after  the  conversation. 
The  purport  of  the  conversation  was  that  the 
plaintiff  said  he^d  two  customers  desirous 
of  buying  farms  near  B^frow  that  he  would 
torn  over  to  Belford,  and  wanted  him  to  take 
them  out  and  make  sales  if  be  had  land  that 
-would  suit  them,  and  that  the  plaintiff  would 
expect  to  receive  half  the  commission,  to 
which  proposition  Belford  assented,  and  re- 
(IW^ted  the  plalDtier  to  take  the  men  back  to 


his  office  and  await  his  CB^ord*B)  arriTaL 
They  were  so  taken  back,  and  in  a  short  time 
Belford  came  to  the  plaintiff's  office,  and 
found  one  of  the  men  tliere  and  the  other  at 
a  barber  shop  and  took  than  to  Benfrow,  and 
sold  each  of  them  a  farm  in  that  vidnlty,  re- 
ceiving net  commissions  upon  the  two  sales 
amounting  to  about  ^1,500.  Evidence,  was 
also  offered  tending  to  prove  that  Belford. 
soon  after  the  sale,  stated  to  another  par^ 
that  be  had  made  the  sales,  but  that  Col- 
lins  had  furnished  the  men,  and  he  had  to 
split  comndssions  vritb  him.  Other  transac- 
tions bad  prerionsly  taken  place  between  tbe 
parties  in  wbidt  c<unml88lons  npon  sales 
made  by  one  of  tbem  bad  been  divided  with 
tbe  other, 

[1]  The  defieatdants  denied  any  agreement 
to  divide  comailsai<m%  and  attend  eridmce 
tending  to  snnpwt  the  dental  oonfllcttDg  with 
that  of  the  idaintUC  Upon  this  inflict  ot 
evidence  tbe  finding  of  ttie  Jury  for  ^  iidaln- 
tiff,  approved  by  the  district  eourt,  is  con- 
clusive. Tbe  fkct  being  thus  established  that 
tbe  plaintiff  i»roduoed  tbe  purchasers,  upon 
th»pcomlae>af  BeUord  to  dtvW»  ■eB—rfssiaBSi 
tbare  was  a  snfflelent- ctHudderation  Cor  the 
agreement 

it}  ISma  la  allied  In  overruling  a  motion 
for  a  new  trial  based  upon  newly  dtooovwed 
evldoioa  Tba  evidence  was  that  of  two  wit* 
nessea,  one  of  whom  testified  at  the  bearing 
upon  tbe  moti<m  that  he  ma  present  at  the 
Reunion  grounds  and  heard  th<B  conversatlcn 
betwem  Collins  and  Belford.  He  ^ve  a  ver- 
idon  of  that  conversation,  tending  to  corrob- 
orate that  given  by  Bdford  and  to  contradict 
that  given  by  Collins,  but  differing  In  some 
respects  from  the  testimony  of  either.  He 
testified  that  Collins  said  that  he  had  eos- 
tomers  who  wanted  to  look  at  land  In  Okla- 
homa, and  asked  Belford  to  show  them  such 
land,  but  that  nothing  was  said  alMut  split- 
ting commissions.  The  testimony  of  the  oth- 
er witness  was  not  offered,  but  the  plalotlfTs 
affidavit  stated  that  It  would  be  the  same. 
These  witnesses  were  friends  and  acquaint- 
ances of  the  defendant  living  In  or  near  Oftld- 
well. 

An  objection  is  made  that  the  proposed  ev- 
Id^ce  la  merely  cumulative.  It  Is  not  nec- 
essary to  discuss  that  question,  in  view  of 
other  objections  thereto.  The  only  reason 
suggested  for  not  producing  the  witnesses  at 
the  trial  was  the  failure  of  Belford  to  remem- 
ber that  they  were  present  at  the  conversa- 
tion.' Whether  mere  failure  of  recollection 
Is  a  sufficient  explanation  may  be  doubted. 
It  has  been  held  that  it  Is  not  and  does  not 
meet  the  requirement  of  diligence.  Moran  v. 
Abbey,  63  Cal.  56;  Upton  v.  Levy,  39  Neb. 
331,  68  N.  W.  95. 

Not  only  was  the  showing  of  diligence  mea- 
ger, but  It  is  by  no  means  apparent  that  the 
proposed  new  evidence  was  of  such  character 
and  strength  that  it  would  wltti  reasonable 
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lirobabillty  hare  compelled  a  different  ver- 
dict if  it  had  been  introduced.  A  finding  to 
that  effect  was  necessary  In  order  to  sustain 
the  motion.  Sexton  t.  Lamb,  27  Kan.  432; 
Railway  Go.  t.  Mosher,  76  Kan.  589,  606,  92 
Pac.  554 ;  Shores  t.  Surety  Co.,  S4  Kan.  S92, 
114  Pac.  1062. 

The  district  court  heard  the  oral  examina- 
tion of  one  of  the  witnesses,  and  the  testimo- 
ny of  the  plaintiff  on  the  motion,  and  the 
finding  against  the  snfflclency  of  the  qniHca- 
tlon  will  not  be  disturbed. 

The  Judgment  la  afllrmed.  All  the  Jostlces 
ooncunliig. 

(W  K&n.  90) 

CUB  T.  CONNECTIOOT  FIEB  INS.  CO. 
(Supreme  Court  of  Eanmi.    March  8^  1913.) 

(Bj/llahM  hy  the  Court.) 

INSUBARCE  (S  378*)— GoKDmons  or  POUOT— 
Waiveb. 

Where  an  ag«nt  of  an  insurance  company 
sends  a  solicitor  to  Inspect  a  risk  and  talce  a 
written  application  for  msurance  and  upon  the 
application  issues  a  policy,  the  company  is 
bound  by  knowledi^  of  the  solicitor  of  the  fact 
that  gasoline  is  beinjc  used  on  the  premises,  and 
will  be  presamed  to  have  waived  a  condition  in 
the  policy  forbidding  such  use. 

[GSd.  Kote.— For  other  cases,  see  Insarance, 
Cent  Dig.  8S  968-997;  Dec  Dig.  |  878.*] 

Appeal  from  District  Court,  Cowley  Coun- 
ty. 

Action  by  Will  H.  Cue  against  the  Con- 
necticut Fire  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

G.  T.  Atkinson,  of  Arkansas  City,  for  ap- 
pellant Faulconer  ft  Cunningham,  of  Ar- 
kansas Cit7i  and  W.  P.  Hackney  and  J.  T. 
Lafferty,  both  of  Winfield,  for  appellee. 

PORTER,  J.  Action  on  a  fire  insurance 
policy.  Plaintiff  recovered,  and  the  defoid- 
ant  appeals. 

A  solicitor  in  the  employ  of  the  local 
agents  of  the  insurance  company  took  the 
written  application  for  the  policy,  and  the 
appellee's  evidence  tended  to  show  that  the 
solicitor  inspected  the  property  and  had 
knowledge  of  the  fact  that  gasoline  was  used 
on  the  premises,  and  that  the  building  had 
no  chimney  or  flue  for  a  stove;  further,  that 
the  solicitor  told  the  assured  that  it  would 
be  all  right  to  use  gasoline.  The  agents  is- 
sued the  [>olicy  after  approving  the  applica- 
tion. The  appellant  contends  that,  under 
these  circumstances,  a  mere  solicitor,  who  is 
not  directly  in  the  employ  of  the  insurance 
company,  cannot  by  parol  waive  a  written 
conation  of  the  i>ollcy.  That  the  agent  him- 
self may  do  so  is  well  settled.  Insurance 
Co.  V.  Gray,  43  Kan.  497,  23  Pac.  637,  8  L. 
R.  A.  70,  19  Am.  St  Rep.  150;  Hulen  v.  In- 
surance Co.,  80  Kan.  127,  102  Pac.  52.  And 
the  same  principle  applies  to  the  situation 
here  presented.    Where  an  insurance  conw 
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pany  approves  an  appUcaUoa  taken  by  <hw 
who  Is  not  at  the  time  its  agent  or  In  Its 
employ  and  issues  the  policy,  it  will  not  be 
heard  to  deny  the  fact  of  his  agency.  It 
cannot  accept  the  benefits  of  the  transaction 
and  refuse  to  assume  the  burdens  and  lia- 
bilities thereof.  So,  where  an  agent  of  an 
insurance  company  employs  a  Bolidtor  to 
Inspect  risks  and  to  take  applications  for 
Insurance  and  issues  a  policy  upon  a  writ- 
ten application  so  obtained,  the  company  Is 
bound  by  the  knowledge  of  the  solicitor  and 
his  representative  made  in  securing  the  ap- 
plication to  the  same  extent  as  though  the 
agent  himself  bad  made  the  Inspection  and 
taken  the  application.  Insurance  Go.  v.  Da- 
vis, 69  Kan.  621,  63  Paa  856;  Pfiester  v. 
Insurance  Co.,  85  Kan.  97, 116  Pac.  245,  and 
cases  cited  in  the  opinion.  In  Oumett  v. 
Ins.  Co.,  124  Iowa,  647,  649,  100  N.  W.  542, 
S43,  it  was  held  that  In  the  matter  of  im- 
puting the  agent's  knowledge  to  the  insurer 
no  distinction  should  be  made  between  a  re- 
cording and  a  soliciting  agent  In  the  opin- 
ion In  that  case  It  was  said:  **The  law  is 
charitable  enough  to  assume,  in  the  absence 
of  any 'showing  to  the  contrary,  that  an  in- 
surance company  intends  to  execute  a  valid 
contract  in  return  for  the  premium  received; 
and  when  the  policy  contains  a  condition 
which  renders  it  void  at  its  inception,  and 
this  result  Is  known  to  the  Insurer,  it  will 
be  presumed  to  have  Intended  to  waive  the 
condition,  and  to  execute  a  binding  contract, 
rather  than  to  have  deceived  the  Insured 
into  thinking  his  property  is  Insured  when 
it  is  not,  and  to  have  taken  his  mon^  with- 
out consideration."  Other  cases  in  i>oint 
are :  Brewing  Go.  v.  Insurance  Co.,  95  Iowa, 
31,  63  N.  W.  565;  Salsman  v.  Insurance  Co.. 
142  Iowa,  99,  120  N.  W.  687;  Continental 
Ins.  Go.  V.  Ruckman,  127  111.  364,  20  N.  B. 
77,  11  Am.  St  Rep.  121. 

Upon  the  question  of  whether  the  policy 
was  canceled  previous  to  the  loss,  there  was 
a  conflict  in  the  testimony  which  the  jury 
decided  adversely  to  the  appellant 

The  judgment  is  affirmed.  All  the  Jos- 
tlcea  concurring. 

m  Ran.  10) 

HALL  V.  KANSAS  CITY,  L.  &  T.  BLBO- 
.TRIC  E.  CO. 

(Soprcme  Court  of  Kansas.    March  8.  1913J 

(Syttabua  by  the  CourtJ 

1.  Evidence   (8  543*)— Bxxvbt  EhntOEKCB— 
Value  of  Pbopebtt. 

On  appeal  from  an  award  of  damages  for 
land  taken  for  a  right  of  way,  a  witness  who 
bad  dealt  in  laud  in  the  gederal  vicinity,  and 
had  seen  and  examined  the  land  in  question, 
was  permitted  to  give  his  opinion  touching  its 
value,  although  stating  that  he  was  not  ac- 
quainted with  the  market  value  of  land  in  the 
immediate  vicinity.  JfeU  not  materially  preju- 
diciaL 

[Bd.  Note— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2356%-2358;  De&  Dig.  |  543.*] 
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2.  EiaiiERT  DoHAin  tf  262*)— BXoi.I7Bioh  or 
ErzinMOK— Habmzxsb  Ebbob. 

In  such  cue,  when  numeroni  vltnnsM  tes- 
tifr  as  to  tbeir  kaowledge  of  the  land  and  its 
Talue,  it  is  cot  material  error  to  reject  evi- 
dence offered  by  the  defendant  as  to  its  rental 
Talae. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
mniD.  Oent  Dig.  H  681-^:   Dec.  Dig.  | 

3.  EllINENT    DOUAIN    (|  203*)— EtIDBNCV— 
iHFBOVnOEKTS. 

When  witnesses  for  both  paities  testify  as 
to  the  acquaintance  with  the  land  and  as  to 
ItB  value  before  and  after  the  appropriation  of 
the  right  of  way,  it  is  not  error  to  reject  evi- 
dence in  chief  as  to  the  character  of  surrouod- 
ing  improvements  offered  for  the  purpose  of 
showing  that  the  condemnation  did  not  in  fact 
damage  the  land  not  taken. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main. Cent  Dig.  |  S42;  De&  Dig.  %  203.*] 

Appeal  Dlatrtet   Conr^  JtAnson 

Coanty. 

Action  by  Samiiel  N.  Hall  against  the  Kan- 
sas  City,  Lawrence  ft  Topeka  Electric  Rail- 
road Company.  Judgment  for  plalntlfl;  and 
defendant  appeals.  Affirmed. 

F.  R.  Ogg  and  Chas.  C.  Hoge,  both  of 
Olathe,  for  appelant.  J.  W.  Parkw,  of 
Olathe,  for  appellee. 

WEST,  J.  The  railroad  took  l««/ioo 
acres  of  plalntllTs  62  acres  of  farming  land 
In  Johnson  county,  and  the  county  commis- 
sioners, acting  as  appraisers,  fixed  the  value 
of  the  land  taken  at  $93.76,  and  damage  to 
the  land  not  taken  at  ¥40.  The  plaintiff  ap- 
pealed, the  Jury  found  the  value  of  the  land 
taken  to  be  (92.26,  the  damage  to  the  re- 
mainder fSlO,  making  ¥402.25,  for  which  Judg- 
ment was  rendered,  and  defendant  appeal^. 

[1]  Complaint  Is  made  that  one  of  plaln- 
tlfTs  witnesses,  admitting  that  he  was  not 
acquainted  with  market  value  of  the  land  in 
the  immediate  neighborhood,  was  permitted 
to  testier.  He  stated,  however,  that  he  had 
handled  land  In  almost  all  directions  from 
Kansas  City  within  2S  miles,  and  that  the 
land  In  question  was  11  or  12  miles  out ;  that 
he  was  acquainted  with  the  market  value  of 
land  within  a  range  of  IS  or  20  miles  south- 
west from  Kansas  City ;  and  that  he  thought 
be  knew  the  value  of  It;  that  the  land  be- 
fore the  road  was  built  was  worth  from  1125 
to  ¥140  an  acre.  He  described  the  land  In 
question,  which  he  had  seen  and  examined. 
Numerous  other  witnesses  about  whose  com- 
petency there  is  no  question  placed  It  va- 
riously at  1100,  $95,  $75,  $80,  $110,  and  $116. 
The  witness  complained  of  placed  the  value 
after  bnlldlng  the  road  from  $78  to  $80  per 
acre,  and  numerous  competent  witnesses  plac- 
ed It  variously  at  $95,  $87.  $75,  $90,  $70,  and 
$95  an  acre.  There  was  abundant  compe- 
tent testimony,  therefore,  to  support  the  ver- 
dict, and  we  think  the  evidence  complained 
of  was  not  materially  prejudicial;  its  weight 
being  for  the  jury. 

[11  The  defendant  sought  to  prove  the 


rental  value  of  the  land,  and  complains  be- 
cause not  permitted  to  do  so.  Sucb  evidence 
Is  competent  when  It  Is  the  best  that  can  be 
bad,  and  its  reception  would  not  have  been 
error.  Kelchner  v.  Kansas  City,  86  Kan.  762, 
121  Pac.  915.  But,  in  view  of  the  knowledge 
shown  by  the  witnesses  of  the  value  of  the 
land  itself,  the  exclusion  of  Its  rental  value 
was  not  materially  prejudicial. 

[3]  It  was  sought;  also,  to  show  the  effect 
of  various  Improvements  aside  from  those 
caused  by  the  road  upon  the  land  In  ques- 
tion to  which  objections  were  sustained.  It 
is  argued  that  some  of  these  ImproTements 
were  matte  by  those  associated  in  a  manner 
with  the  building  of  the  railroad,  but  not 
directly  Interested  therein,  and  for  that  rea- 
son the  land  was  worth  more  on  the  open 
market  after  the  location  of  the  railroad 
than  before.  It  la  said  that  the  ctmstltution- 
al  provision  that  compensation  must  he  made 
IrrecvecUve  of  any  benefit  from  any  Improve- 
ment  jntUKned  by  the  corporation  (section  4, 
art  12)  seems  harsh  and  unjust  In  this  ad- 
vanced agOk  Neverthetesa,  It  la  stiU  Uie  Gtm- 
stttutlon,  and  we  are  hound  tliereby.  It  Is 
aj^nied  that  there  woold  be  no  damage  to 
the  land  not  taken,  unless,  aftw  the  location 
of  the  right  of  way,  it  woald  sell  for  less  on 
the  open  market  .than  it  would  betore.  We 
most  assume^  however,  that  the  witnesses 
who  testified  aa  to  their  knowledge  of  the 
land  and  Its  value  before  and  after  gave 
their  heat  Jndgnwnt  as  to  Its  actual  value 
after  considering  the  clrcomstances  and  sur- 
ronndings  aside  from  any  supposed  benefits 
from  the  railroad  ItaeU. 

The  jnry  were  the  Judges  of  the  facts,  and 
the  testimony  supprnts  their  verdict . 

The  Judgment  la  affirmed.  AU  the  JuaticeB 
concurring. 

(8>  Kan.  m 
OHIO  INV.  CO.  BROWN, 
(Supreme  Court  of  Kansas.    March  8,  1918.) 

(Syllahut  Ity  iK«  Covrt-t 

1.  INTEBEST  (I  34*)-^Ta  OF  IlfTEBKST. 

If  the  contract  rate  of  interest  fbr  the 
forbearance  of  the  payment  of  money  does  not ' 
exceed  the  highest  rate  prescribed  by  tiie  stat- 
ute as  recoverable,  the  coorts  will  enforoa  the 
contract 

[Ed.  Note.— 'For  other  cases,  see  Intereat, 
Cent  Dig.  H  71-74;  Dec.  mTl  34.*3 

2.  Interest  (S  33*) — Rate  or  Interest. 

The  highest  rate  of  interest  recoverable  at 
the  time  of  the  execution  of  the  principal  note, 
ia  this  BDit,  was  10  per  cent  per  annum. 

[Ed.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  §§  68-70;  Dec.  Dig.  |  33.*] 

3.  USUBT    ft    72*>— COKSTETJOTIOK    OF  OON- 
TaACT. 

Where  a  written  contract  for  Interest  on 
money  loaned  Is  susceptible  of  two  construc- 
tions, one  of  which  would  render  the  contract 
usurious  and  the  other  not  uaurioas,  the  latter 
must  be  adopted. 

[Ed.  Note.— For  other  casen,  see  Usury,  Cent 
Dig.  I  147 ;  Dec.  Dig.  S  72.*] 
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Appeal  from  District  Court,  Cowley  County. 

Action  by  the  Ohio  Investment  Company 
agabist  W.  B.  Brown.  Judgment  tor  plain- 
tiff, and  defoidant  ax»peal8.  Affirmed. 

Hackney  ft  Lafferty,  of  Winfleld,  for  appe- 
lant Wheeler  ft  Swltaer,  of  lopeka,  tot  ap- 
pellee. 

SMITH,  X  This  action  was  brongbt  for 
Judgment  upon  a  prlndLpal  note  and  interest 
coupon  notes,  and  to  foreclose  a  real  estate 
mortgage  given  to  secure  the  payment  there- 
of. There  are  no  questions  of  fact  Involved 
In  this  case,  but  only  an  interpretation  of  tbe 
terms  of  the  notes  sued  on  and  the  mortgage 
given  to  secure  the  payment  thereof.  On 
February  S,  1908,  tbe  appellant  executed  and 
delivered  to  one  Merriam  his  certain  prin- 
cipal promlsaoiT  note  for  912.000,  due  Febru- 
ary 1,  1910,  also  seven  Interest  coupon  notes 
for  $780  each,  and  due,  successively,  one  each 
year,  from  February  1,  1904,  to  February  1, 
1910,  and  executed  a  real'  estate  mortgage  to 
secure  tbe  paymoit  of  the  Indebtedness  at 
maturilT.  It  will  be  observed  that  the  debt 
was  to  bear  interest  at  the  rate  of  6^  par 
cent  per  annum.  A  clause  in  the  principal 
not^  howevOT,  reads:  '^is  note  and  these 
coupons  are  to  draw  ten  per  cent  interest 
per  annum  after  due  or  after  ^fault  of  any 
interest  paym»t,  and  are  secured  by  a  mort- 
gage of  even  date  herewith  on  recQ  estate^" 
It  was  also  provided  iq  «ach  ooup(Hi  that  Uie 
amount  named  therebi  should  draw  Interest 
at  the  rate  of  10  per  cent  after  due.  Tlu 
mortgage  also  contains  a  provision  that  the 
principal  note  should  become  due  and  should 
draw  Interest  at  10  per  cent  upon  the  non- 
payment of  any  Interest  note  when  due.  It 
seems  that  the  first  three  coupons  for  annual 
Interest  were  paid,  but  the  fourth  and  fifth, 
which  fell  due  February  1,  1907,  and  Feb- 
ruary 1,  1908,  respectively,  were  not  paid. 
The  action  for  Judgment  on  t^e  notes  and 
to  foreclose  the  mortgage  was  commenced 
on  February  4,  1900,  and  the  appellee  de- 
clared upon  the  principal  note  and  the  two 
interest  coopoD  notes  which  had  matured 
before  that  date,  and  also  claimed  inter- 
est on  both  tbe  principal  note  from  the 
flrat  default  and  on  the  coupon  notes  after 
due.  While  within  the  letter  of  the  contract 
this  claim  is  not  enforceable,  and  cannot  be 
allowed  In  full.  On  March  6,  1909,  the  ap- 
pelant paid  the  appellee  $10,619.90,  which  he 
claimed  was  more  than  the  amount  of  his 
fndebtedncBB.  On  November  16,  1910,  while 
the  action  was  still  pending,  the  appellant 
by  leave  of  court,  filed  an  answer  and  cross- 
petition,  In  which  he  alleged  that  the  amount 
due  to  the  a[v>ellee  on  March  6,  1909,  includ- 
ing Indebtedness  on  commigslon  notes,  $215.- 
40,  for  which  the  appellee  bad  not  sued,  was 
$14,928.70  but  that  tbe  appellee  demanded 
and  refused  to  acc^t  a  sum  less  than  $16,- 
fn9.0(^  wtai^  sum  the  ai^llant  was  com- 


pelled to  pay,  and  did  pay,  to  save  his  prop- 
erty from  being  sacrificed  at  sheriff's  sale, 
and  appellant  prayed  Judgment  against  the 
plaintiff  (appeUee)  for  $691.U,  with  Interest 
thereon  from  March  6^  1909.  To  this  answer 
and  croBs-petltlon  the  appellee  demurred,  first, 
that  the  answer  and  cross-petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  appellant;  second,  that 
the  answer  and  cross-petition  did  not  state 
facts  sufflcietft  to  constitute  a  counterclaim 
or  set-off.  The  demnrrw  was  sustained 
the  court  and  the  aiwpellant  brines  the  ease 
to  this  court  for  review. 

[1, 2]  The  highest  rate  of  interest  recover- 
able at  the  time  of  the  *»fk1ng  of  the  con- 
tract In  1903  was  10  per  cent  per  annum  on 
the  amount  of  the  Indebtednese^  and  the  par^ 
ties  had  a  right  to  contcact  for  any  rata  of 
interest  vrtilch  did  not  exceed  10  per  cott 
They  also  had  a  xtgbt  to  contract  that  the 
coupon  notes  should  draw  interest  at  the  rate 
of  10  per  cent,  per  annum  after  maturity; 
also  to  contract  that  upon  the  n<uipaynient 
of  any  Interest  coupon  the  wh^e  lnde)ted- 
ness  should  become  due.  Tbis,  of  course, 
would  include  tbe  primdpal  debt  and  the  In- 
terest thai  due.  Upon  the  maturity  and  non- 
paymat  of  interest  coupon  No.  4,  Febmar}- 
1,  1907,  the  amount  thereof  and  the  prin- 
<dpal  not^  $12,780,  became  due,  and  there- 
after by  the  terms  of  the  contract  bore  In- 
tnest  at  the  rate  of  10  per  cent  per  annum, 
'but  sabsevuently  maturing  Interest  oonpons 
should  thereafter  be  ignored,  as  the  principal 
note  then  bore  the  highest  rate  of  Interest 
recoverable^  The  principal,  then,  to  bear  in- 
terest from  February  1,  1907,  at  10  per  cent 
was  $1^,780;  Two  years,  ime  month,  and  four 
days  thereafter  the  payment  was  made,  and 
the  interest  on  such  principal  for  tha,t  time 
amounted  to  ^,668.43,  and  the  aggregate  of 
indebtedness  at  time  of  paymoU  vras  $16,- 
448.48.  In  addition  thereto  the  appeUant  ad- 
mits in  bis  answer  that  be  owed  ajvellee 
$216.40.  Aro^ant  ^eads  In  hla  cross-peti- 
tion that  he  paid  the  a^tellee  $16,619i90, 
which  was  $48.93  less  than  the  amount  of 
his  Indebtedness.  The  court  therefore  did 
not  err  In  sustaining  the  demurrer  to  his  an- 
swer and  cross-petition. 

The  appelant  relies  upon  the  following 
provision  In  the  mortgage:  "But  If  said  prin- 
cipal or  Interest  notes  or  any  part  thereof  or 
interest  tliereon  be  not  paid  according  to  the 
terms  of  said  notes  •  *  •  then  this  con- 
veyance shall  become  absolute  and  the  whole 
of  said  principal  shall  immediately  become 
due  and  payaUe  at  the  option  of  the  party  of 
the  secdnd  part  or  a^aiffnts  and  In  case  ot 
default  of  payment  of  any  snm  ho'^  cove- 
nanted to  be  paid  for  the  period  of  thirty  days 
after  the  same  becomes  due,  the  said  first 
parties  agree  to  pay  to  the  said  second  party 
or  his  assigns  interest  at  the  rate  of  ten  per 
cent  per  annnm,  computed  annually  on  said 
principal  note  from  the  date  of  d^olt  to 
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tbB  time  whea  aald  principal  and  Intenst 
shall  be  paid." 

[1]  Oonatminff  tbe  nofce  and  mortsage  to- 
gether, tills  la  tbe  only  danse  of  the  contract 
wUdi  proTldea  that  the  prindpal  note  aball 
tteeome  dne  upon  any  contingency  before  tbe 
time  therein  apedfled.  Tbla  daose  provides 
Uwt  the  prindpal  shall  beocme  due  and  pay* 
able  at  "the  optfon  of  tbe  party  of  tiie  sec- 
ond part  or  uslgns**  If  the  larlnclpal  or  Into^ 
est  notes  or  any  part  thereof,  shall  not  be 
paid  according  to  the  terms  thereof.  This 
option.  It  la  emeeded,  waa  exordaed  la  the 
brfmetog  of  the  aeOon  Fabmary  4. 190D:  The 
mortgage  has  tbe  same  prorlsion  as  to  In- 
terest after  default  as  the  notes.  There  la 
tiierefore  no  conflict  In  the  ptorlaUma  oC  tbB 
vKwtgage  and  notes.  Buq;it  as  to  the  date 
and  amount  of  tbe  payment  and  the  oonipd- 
Hng  leaacms  for  tbe  payment,  tbe  cross-peti- 
tion contained  no  awment  which  was  not 
defcerndnablft  by  eonatmction  of  the  contract, 
whldi  was  within  the  ptorlnoe  of  the  court 

The  Judemoit  of  tbe  district  court  Is  af- 
flrmed.  All  ttie  Jnatieea  cooenrrlns, 

0»  Km.  U4) 
VOSBURO  T.  ATCHISON,  T.  *  8.  F. 

BT.  cat 

iSoprwns  Govt  of  Kansas.    Ifareh  8,  1913.) 

(Byttalm*  h9  th«  0<twt.) 
CaBBIEHS    (S    20*>~CoNBTmjTCONAL  LAW  (| 

248*>— BquAL  -PBoncnoR  or  ths  La.wb-< 

Attobney's  Fees. 

The  provision  of  the  act  relating  to  the 
farniahiog  of  can  br  railway  comttaniee  to 
•hippera  of  freight  (Gcd.  St  1909.  I  7203). 
wfaidi  allows  sliippera  to  recover  attorney  feee 
In  actions  SDCcenfully  prosecated  nnder  the 
act,  does  not  deny  the  railway  companies  the 
ef]ual  protection  ot  the  laws  guaranteed  by  the 
federal  Consthntion  because  they  are  not  al- 
lowed attorney  fees  if  tbey  are  successful  in 
such  suits,  or  because  they  are  not  allowed  at- 
torney fees  In  actions  successfully  prosecuted 
by-tbsm  against  shippers  for  the  deteatloii  of 
car*  eontniiy  to  ths  reciprocal  proTiaion  of  the 
act 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dir.  t|  33^9.  133.  927;  Dec.  Die  f  20;* 
Constitutional  Lew,  Cent  1  708;  Dec. 
Dig.  I  248.»J 

Appeal  from  District  Court,  Bdwarda 
Oonnty.  ^ 

Action  by  J.  B.  Vwbui^  against  the  Ati^- 
son,  Topeka  &  Santa  F£  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Wm.  B.  Smith,  O.  X  Wood,  and  A  A 
Soott,  all  of  Topeba,  and  Wm.  Osmoad,  of 
Great  Bend,  for  appellant  W.  B.  BroadH 
of  Kinsley,  for  appellee^ 

BUBCH,  J.  Chaptv  345  of  the  Laws  of 
1906i  as  amended  by  chapter  276  of  the 
Lews  of  1907,  concerns  the  furnishing  of 
cars  by  railway  companies  to  shippers  of 
frelsbt  When  cars  aiq;>Iled  for  under  this 
statute  are  not  dnly  furnished,  the  railway 


company  ia  Uable  to  the  ahlpper  for  aU  ac- 
tual damages  suffered,  for  a  penalty  of  96 
per  day  tor  eadi  ear  not  supplied,  and  for 
a  reasonable  attorney  fee.  Shippers  who 
fall  to  use  cars  phu»d  at  tftetr  dlvosal  are 
subject  to  a  penalty  for  their  dMntlon,  but 
are  not  liable  tor  attorn^  fMs.  The  plsln- 
tUt  recovered  a  judgment  against  the  defend- 
ant for  a  violation  of  thla  statute  Includ- 
ing an  attorney  fee,  and  the  defmdant  ap- 
peals on  the  ground  that  tbe  provision  relat- 
ing to  attomev  flees  denies  it  the  equal  pro- 
tection of  the  law  gnaxanteed  the  federal 
OcmstltntlML 

The  Question  being  one  which  Involves  an 
application  of  a  provlalim  of  tbe  fiederal 
Gk»stltDtl(»,  the  decWtms  of  the  Supreme 
Oonrt  of  the  United  Stotes  are,  of  course, 
controUlng.  Certain  foadamutal  principles 
are  generally  recognized.  All  persona,  In- 
cluding corporations,  hold  property  and  en- 
gage in  business  subject  to  the  police  power 
of  the  statew  In  the  exerdae  of  the  police 
power  the  state  may  l^dato  for  the  general 
pence,  good  order,  health,  safMy,  conven- 
ience^ and  welfare.  Such  regnlathms  most 
be  reasonable  and  fairly  adapted  to  secure 
the  ends  In  view.  They  must  operste  alike 
upon  all  persons  dmllarly  situated,  but  das* 
siflcations  may  be  made  in  view  of  peculiar 
circumstances  or  conditions  which  famish 
ground  for  difference  in  regulation.  The 
Supreme  Court  of  the  United  States  baa 
dealt  with  th«»  prindples  In  several  cases 
Involving  the  allowance  of  attorney  fees. 
'  In  the  case  of  Onlf,  Colorado  &  Santa  FA 
By.  V.  ElUs,  166  U.  S.  160,  17  Supu  Ct  266, 
41  Ia  E)d.  666.  it  appeared  that  a  statete  of 
Texas  gave  attorney  fees  In  cases  of  dalms 
not  exceeding  $00  In  amount  against  rail- 
way companies  for  personal  services,  labor, 
damages,  overcharges  on  frdgbt  and  atoek 
killed.  The  statute  was  held  to  be  void. 
The  court  said:  "Tbe  act  singles  out  a  cer- 
tain class  of  debtors  and  punishes  them 
when  for  like  delinquencies  it  punishes  no 
others.  They  are  not  treated  as  other  debt- 
ors,  OP  equally  with  other  debtors.  They 
cannot  appeal  to  the  courts  as  other  Utl- 
gauta  under  like  conditions  and  with  like 
protection.  If  litigation  terminates  adverse- 
ly to  them,  they  are  mulcted  in  the  attor- 
ney's fees  of  the  successful  plalntlfl.  If  it 
terminates  In  their  favor,  they  recover  no 
attorney's  fees.  It  Is  no  suffldoit  answer 
to  say  that  they  are  punished  only  when 
adjudged  to  be  In  tbe  wrong.  Tbey  do  not 
rater  tbe  courts  upon  equal  terms.  They 
must  pay  attorney's  fees  if  wrong.  Tbey  do 
not  recover  any  If  right,  while  thdr  adver* 
saries  recover  If  right  and  pay  nothing  if 
wrong.  In  tbe  suits,  therefore,  to  which 
they  are  parties,  they  are  discriminated 
against,  and  are  not  treated  as  others.  Tbej 
do  not  stand  equal  before  the  law.  They 
do  not  recdve  Ita  equal  protection.  All  tola 
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Is  obrlona  from  a  mere  inspection  of  the 
statnte.  *  *  •  WMIe  good  faith  and  a 
fnoffledge  of  ^sttng  oondltlona  on  the  part 
of  a  Legislatnre  is  to  be  presumed,  yet  to 
carry  that  presdmptlon  to  the  extent  of  al- 
ways holding  that  there  most  be  some  im- 
disclosed  and  unknown  reason  for  subject- 
ing certain  indlvldnalB  or  corporations  to 
hostile  and  discriminating  legislation  Is  to 
make  the  protecting  clauses  of  the  four* 
teenth  amendment  a  mere  rope  of  and.  In 
no  manner  restraining  state  action.  •  •  * 
The  state  may  not  say  that  all  white  mm 
shall  be  subjected  to  the  payment  of  the 
attom^'s  fees  of  parties  successfully  sidng 
them,  and  all  black  men  not  It  may  not 
say  that  all  men  beyond  a  cettain  age  shall 
be  alone  thus  subjected,  or  all  men  possess- 
ed of  a  cwtaln  wealth.  Hiese  are  dl8tln&- 
tions  wtdOi  do  not  tnmlah  any  proper  basis 
toT  the  attempted  classification.  That  must 
always  rest  upon  some  difference  which  bean 
a  reasoDable  and  Just  relation  to  the  act 
In  ree^iect  to  which  the  clasdflcatlon  la  pro* 
posed,  and  can  never  be  made  arbitrarily 
and  without  any  such  basis.  *  *  *  It  is. 
of  courae,  proper  that  every  debtor  should 
pay  his  debts,  and  there  mi^t  be  no  Im- 
propriety in  giving  to  every  successful  suitor 
attorney's  fees.  Such  a  provision  would 
bear  a  reasonable  relation  to  the  delinquency 
of  the  debtor,  and  would  certainly  create 
no  ineauallty  of  right  or  protection.  But 
before  a  distinction  can  be  made  between 
debtors,  and  one  be  pnnished  for  a  failure 
to  pay  his  debts,  while  another  is  permitted 
to  become  In  like  manner  delinquent  with- 
out any  punishment,  there  mast  be  some 
difference  In  the  obligation  to  pay,  some 
reason  why  the  duty  of  payment  is  more 
Imperative  in  the  one  Instance  than  In  the 
other.  If  it  be  said  that  this  penalty  is 
cast  only  upon  corporations,  that  to  them 
special  privileges  are  granted,  and  therefore 
upon  them  special  burdens  may  be  imposed. 
It  Is  a  sufficient  answer  to  say  that  tbe  pen- 
alty Is  not  Imposed  upon  all  corporations. 
The  burden  does  not  go  with  the  privilege. 
Only  railroads  of  all  corporations  are  select- 
ed to  bear  this  penalty.  The  rule  of  equality 
is  ignored.  •  •  •  But,  If  the  classlflca- 
tlon  is  not  based  upon  the  idea  of  special 
privileges,  can  it  be  sustained  upon  the  basis 
of  tbe  business  in  which  the  corporations 
to  be  punished  are  engaged?  That  such  cor- 
porations may  be  classified  for  some  pur- 
poses is  unquestioned.  The  business  in 
which  they  are  engaged  is  of  a  peculiarly 
dangerous  nature,  and  the  Legislature,  in 
the  exercise  of  its  police  powers,  may  Justly 
require  many  things  to  be  done  by  them  la 
order  to  secure  life  and  property.  Kendng 
of  railroad  tracks,  use  of  safety  couplers, 
and  a  multitude  of  other  things  easily  sug- 
gest themselves.  And  any  classification  for 
the  Imposition  of  such  special  duties — duties 
arising  out  of  the  peculiar  business  in  which 


they  are  engaged — ^ts  a  Just  classificatioiiy 
and  not  one  within  the  prohiUtion  of  thB 
fourterath  amendmoit  Thus  it  Is  frequent- 
ly required  that  they  fenoe  their  tracks,  and 
as  a  penalty  for  a  Callnve  to  fence  double 
damages  in  case  of  loss  are  Inflicted.  Mis- 
souri Padflc  Railway  t.  Humes,  116  U.  S. 
512  [6  Snp.  Gt  110,  20  L.  Dd.  463].  But 
this  and  all  kindred  cases  proceed  vpm  the 
theory  of  a  special  duty  restliur  upon  rail- 
road corporationfl  1^  reason  of  the  bndnesi 
in  wUdi  ttiey  are  eng^ied— a  doty  not  rest- 
ing iip<m  others,  a  duty  whldi  can  be  en- 
forced by  the  li^alatnre  In  aaj  proper  man- 
ner—and whether  it  enfbrcea  It  penalties 
in  the  way  of  fines  coming  to  the  state,  or 
by  double  ^bjoages  to  a  i>arty  Injured,  ii 
immaterial.  It  la  all  done  in  tbe  exradae  of 
police  power  of  the  state,  and  with  a  view 
to  enforce  Jdst  and  reasonaUe  poUoe  t^- 
nUitiona  While  this  action  te  for  atocfc  km- 
ed,  tbe  recovery  of  attorney's  t&es  cannot 
be  Boatained  upon  the  ttieory  Just  soggested. 
There  is  no  fence  law  in  Texas.  Tbe  Leg- 
Islitture  of  the  state  lias  not  deem^  It  nec- 
essary for  the  protection  of  life  or  property 
to  require  railroads  to  fience  th^  tracks, 
and,  as  no  duty  is  imposed,  there  can  be  no 
penalty  for  nonperformance.  Indeed,  the 
statute  doea  not  proceed  upon  any  such 
theory.  It  is  broader  In  ite  -  scope.  Its  ob- 
ject is  to  ocnnpel  tbe  payment  of  the  several 
classes  of  debts  named,  and  was  so  r^arded 
by  tile  Supreme  Court  of  the  state.  But  a 
mere  statute  to  compel  the  payment  of  in- 
debtedness does  not  come  within  the  scope 
of  police  regulations.  The  hazardous  busi- 
ness of  railroading  carries  with  it  no  special 
necessity  for  the  prompt  payment  of  debts. 
That  is  a  duty  resting  upon  all  debtors,  and, 
while  in  certain  cases  there  may  be  a  pe- 
culiar obligation  which  may  be  enforced  by 
penalties,  yet  nothing  of  that  kind  springs 
from  the  mere  work  of  railroad  txansporta- 
tion.  Statutes  have  been  sustained  giving 
special  protection  to  the  claims  of  laborers 
and  mechanics,  but  no  such  idea  underlies 
this  legislation.  It  does  not  aim  to  protect 
the  laborer  or  the  mechanic  alone,  for  Its 
benefits  are  confer^d  upon  every  individual 
in  the  state,  rich,  or  poor,  high  or  low,  who 
has  a  claim  of  the  character  described.  It 
is  not  a  statute  for  the  protection  of  particu- 
lar classes  of  individuals  supposed  to  need 
protection,  but  for  the  punishment  of  certain 
corporations  on  account  of  their  dtiinqnency. 
Neither  can  it  be  sustained  as  a  proper 
means  of  enforcing  the  payment  of  small 
debte  end  preventing  any  unnecessary  litir 
gation  In  respect  to  them,  because  it  does 
not 'impose  the  penalty  in  all  cases  where 
the  amount  In  controversy  Is  within  the  limit 
named  in  the  statute.  Indeed,  the  statute 
arbitrarily  singles  out  one  class  of  debtors 
and  punishes  It  for  failure  to  perform  cer- 
tain duties,  duties  which  are  equally  oblig-  ^ 
Btory  upon  all  debtors^  a  punlsnment  not  ' 
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rlBlted  by  reaami  of  the  failure  to  comply 
with  any  proper  police  regulations,  or  for 
the  protection  of  the  laboring  classes,  or  to 
prerent  litigation  about  trifling  matters,  or 
In  conseqoence  of  any  special  corporate  prlT- 
llegea  bestowed  by  the  state.  Unless  the 
I^glslatnre  may  arbitrarily  select  one  cor- 
poration or  one  class  of  corpoiratlons,  one 
IndlTldaal  or  one  class  of  Individuals,  and 
▼islt  a  penalty  vj^n  them  which  Is  not  im- 
posed upon  others  guilty  of  lite  delingaoicy, 
this  statute  cannot  be  sustained.  But  arbi- 
trary selection  can  nevet  be  Justlfled  by 
calling  it  claBBiflcatlon.  Tba  equal  protec- 
tloo  demanded  by  the  fourteenth  amendment 
forbids  ttds.  *  *  *  It  is  ai^rent  that 
the  mere  fact  ot  dasdflcatton  la  not  aufll- 
dent  to  Teliere  a  statute  from  the  reach 
ot  the  equality  dause  of  the  fourteenth 
amendmoit,  and  that  in  all  cases  it  must 
ai^iear  not  only  that  a  classlficatl<m  has  been 
made,  but  also  that  it  is  one  based  upon 
some  reasonable  groand,  some  dlfCerence 
wbich  bears  a  Just  and  proper  relation  to 
the  attempted  dasslflcatlon,  and  Is  not  & 
mere  arbitrary  selection.  Tested  by  these 
principles,  the  statate  In  controversy  can- 
not be  sustained.**  165  U.  8.  iS3,  15^  156, 
1S6,  157,  166^  17  Sup.  CL  256,  257,  258,  261. 
41 1*  E»,  606w  This  opinion  was  written  by 
iSx,  Justice  Brewer.  Chief  Justice  Fuller 
and  Justices  Gray  and  White  dissented. 

In  the  case  of  Atchison,  Topeka,  etc..  Rail- 
road T.  Matthews,  174  U.  S.  96,  19  Sup.  Ct 
609,  43  L.  Ed.  909,  the  court  considered  the 
statate  of  Kansas  which  allows  an  attorney 
fee  In  an  action  against  a  railroad  company 
for  damages  by  Are  caused  by  operation  of 
the  road.  The  statute  was  held  to  be  valid. 
In  the  opinion  written  by  Mr.  Justice  Brewer 
It  was  said :  "The  purpose  of  this  statute  is 
not  to  compel  the  payment  of  debts,  but  to 
secure  the  utmost  care  on  the  part  of  railroad 
companies  to  prevent  the  escape  of  Are  from 
their  moving  trains.  This  Is  obvious  from 
the  fact  that  liability  for  damages  by  Are 
Is  not  cast  upon  such  corporations  In  all 
cases,  but  only  In  those  in  which  the  fire  Is 
'caused  by  the  operating*  of  the  road.  It  Is 
true  that  no  special  act  of  precaution  was 
required  of  the  railroad  companies,  failure  to 
do  which  was  to  be  visited  with  this  penalty, 
so  that  It  Is  not  precisely  like  the  statutes 
imposing  double  damages  for  stock  killed 
where  there  has  been  a  failure  to  fence.  Mis- 
souri Pac.  Railway  v.  Humes,  115  U.  S.  512 
(6  Sup.  Ct  110,  29  r*  Ed.  463].  And  yet  Its 
purpose  Is  not  different  Its  monition  to  the 
railroads  Is  •  not  'Pay  your  debts  without 
suit  or  you  will,  in  addition,  have  to  pay 
attorney's  fees,'  but  rather,  'See  to  it  that 
no  Are  escapes  from  your  locomotives,  for.  It 
it  does,  you  will  be  liable,  not  merely  for  the 
damage  it  causes,  but  also  fen*  the  reason- 
able attorney's  fees  of  the  owner  of  the  prop- 
erty Injured  or  destroyed.'  It  has  been  fre- 
qnently  beforie  the  Supreme  Court  ot  Kansas, 


has  always  been  so  Interpreted  by  that  court, 
and  its  validity  sustained  on  that  ground. 
In  Missouri  Pac.  Railway  v.  Merrill,  40  Kan. 
404,  408  [19  Pac.  793,  796],  It  was  said:  The 
objection  that  this  l^slation  is  Bi>edal  and 
unequal  cannot  be  sustained.  The  dangerous 
element  employed  and  the  hazards  to  persons 
and  property  arising  from  the  rnnning  of 
trains  and  the  operation  of  railroads  justifies 
such  a  law;  and  the  fact  that  all  persons 
and  corporations  brought  under  its  influ- 
ence are  subjected  to  the  same  duties  and 
Uabllltlea,  under  similar  circumstances,  dis- 
poses of  the  objections  raised.'  And  in  the 
opinion  filed  in  the  present  case  ^  Kan.  447, 
450  [49  Pac.  602,  603]),  that  court  observed: 
'Our  statute  is  somewhat  In  the  nature  of  a 
police  regulation,  designed  to  enforce  care  on 
the  part  of  railroad  companies  to  prevent 
the  communication  of  fire  and  the  destruction 
of  inoperty  along  railroad  lines.  It  is  not  in- 
toided  merdy  to  impose  a  burden  on  railroad 
corporations  that  private  persons  are  not  re- 
quired to  bear,  and  the  remedy  offered  is  one 
the  Legislature  has  the  right  to  give  in  such 
cases.'  *  •  •  That  tb«:e  is  peculiar  dan- 
ger of  fire  trom  the  running  ot  railroad 
trains  is  obvious.  The  locomotives,  passing 
as  they  do  at  great  rates  of  speed,  and  often 
when  the  wind  Is  blowing  a  gale,  will,  unless 
the  utmoEA  care  is  taken  (and  sometimes  in 
^Ite  of  such  care),  scatter  Are  along  the 
track.  The  danger  to  adjacent  property  Is 
one  which  Is  especially  felt  In  a  prairie  state 
like  Kansas.  •  •  •  No  other  work  done, 
or  industry  carried  on,  carries  with  It  so 
much  danger  from  escaping  Are.  In  1887 
the  Legislature  of  the  state  of  Missouri  felt 
constrained  to  pass  an  act  making  every 
railroad  corporation  responsible  in  damages 
for  all  property  destroyed  by  Are  communi- 
cated directly  or  indirectly  from  Its  engines, 
and  giving  the  corporation  an  insurable  in- 
terest in  the  property  along  Its  road.  Tbls 
statute  was,  after  a  full  examination  of  all 
the  authorities,  held  by  this  court  a  valid 
exercise  of  the  legislative  power.  St  Louis 
&  San  Francisco  Railway  v.  Mathews,  165 
U.  S.  1  [17  Sup.  Ct  243,  41  L.  Dd.  611].  So 
when  the  Legislature  of  Kansas  made  a 
classlAcatlon,  and  included  In  one  class  all 
corporations  engaged  In  this  business  of  pe- 
culiar hazard,  It  did  so  upon  a  difference  hav- 
ing a  r^sonable  relation  to  the  object  sought 
to  be  accomplished,  to  wit  the  securing  of 
protection  of  property  from  damage  or  de- 
struction by  Are."  174  U.  S.  98,  101,  102,  19 
Sup.  Ct  610,  611,  43  L.  Ed.  909. 

The  Ellis  Case  was  dlstingulsbed  on  the 
ground  that  the  statute  of  Texas  was  not  a 
police  regulation,  and  that  the  classlAcatlon 
there  attempted  was  purely  arbitrary.  While 
the  Ellla  Case  Involved  the  killing  of  a  colt 
the  purpose  of  the  statute  was  not  to  lessen 
the  hazard  to  stock.  If  that  had  been  true, 
the  more  stock  found  on  a  railroad  track,  the^ 
greater  would  have  bem  the  danger,  and  the' 
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more  ImperatlTe  the  need  of  protection.  Yet 
claims  under  the  statute  were  limited  to 
$50,  making  It  clear  that  no  police  regulation 
was  Intended.  The  statute  was  simply  one 
to  compel  the  paTment  of  d^ts.  Compel- 
ling the  payment  of  debts  Is  not  a  police  reg- 
ulation, and  no  reason  existed  for  singling 
out  railroad  companies  from  all  other  debt- 
ors and  punishing  them  for  such  a  dellnquoi- 
<7.  The  general  principles  governing  the 
subject  were  restated  In  the  following  man- 
ner: "On  the  other  hand.  It  is  also  true 
that  the  equal  protection  guaranteed  by  the 
Constitution  forbids  the  Legislature  to  select 
a  person,  natural  or  artificial,  and  Impose 
upon  him  or  It  burdens  and  UablUtles  which 
are  not  cast  upon  others  similarly  situated. 
It  cannot  pick  out  one  Individual,  or  one  cor- 
ponitton,  and  enact  that,  whenever  he  or  It 
Is  sued,  the  judgment  shall  be  for  double 
damages,  or  subject  to  an  attorney  fee  in  fa- 
vor of  the  plalntlfl,  vhea  no  other  individual 
or  corporation  Is  subjected  to  the  same  rule. 
Neither  can  It  make  a  claaslflcation  of  In- 
dividuals or  corporations  wbidi  Is  pnrdy 
arbitrary,  and  Impose  upon  such  class  special 
hardens  and  UabUltlea.  VSvtsL  where  the  se- 
lection is  not  obviously  nnreasonaUe  and 
arbitrary,  if  the  discrimination  Is  baaed  up- 
on matters  which  have  no  relation  to  the 
object  sou^t  to  he  aooompllshed,  the  same 
conclusion  of  unconstitutionality  is  affirmed. 
Tick  Wo  V.  Hopkins,  supra  [US  U.  8.  356, 
6  Sup.  Ct  lOM.  80  L.  Ed.  220],  forcibly  iUns- 
trates  this.  In  tiiat  case  a  munldpid  ordi- 
nance of  San  Fran<dBCo,  designed  to  prevent 
the  Chinese  from  carrying  on  the  laundry 
business,  was  adjudged  void.  This  court 
looked  b^ond  the  mere  letter  of  tlie  ordi- 
nance to  the  condition  of  things  as  th^  ex- 
isted in  San  rranclseo,  and  saw  that  under 
the  guise  of  regulation  an  arbitrary  classlfl- 
catlon  was  intuided  and  acecHupllshed. 
*  *  *  It  Is  the  essence  of  a  dasaiflcatlon 
that  upon  the  class  are  cast  duties  and  bur* 
dens  dUEerent  from  tlioae  resting  upon  the 
general  public  Thus,  when  the  Legislature 
imposes  on  railroad  corporations  a  double 
liabill^  for  8to6k  killed  by  passing  trains, 
It  says,  in  effect,  that,  if  suit  be  broui^ 
against  a  railroad  company  fOr  stock  killed 
by  on^  of  its  trains.  It  must  enter  Into  Qte 
courts  under  conditions  different  from  those 
resting  on  ordinary  suitors.  If  it  is  beaten 
in  the  suit,  it  must  pay,  not  only  the  damage 
which  it  has  d<me,  bat  twice  that  amoont 
If  it  succeeds.  It  recovers  nothing.  On  the 
other  band,  if  it  should  sue  an  Individual  for 
destruction  of  its  live  sto<^  it  could  'under 
no  dreumsbinoes  recover  any  mon  than  the 
value  of  that  stock.  So  that  it  may  be  said 
that  in  matter  of  liability.  In  case  of  litiga- 
tion, it  is  not  placed  on  an  equality  with 
other  corporations  and  individuals ;  y^  this 
court  has  unanimously  said  that  this  differ- 
entiation of  liability,  this  inequality  of  right 
In  the  courts,  is  of  no  signiacanoe  upon  the 
question  of  constitutionality.    Indeed,  the 


very  Idea  of  dassiflcatl<m  is  tttat  of  inequali- 
ty, 90  that  It  goes  without  saying  that  the 
fkct  of  Inequality  In  no  manner  determiues 
t^e  matter  of  constitutionality."  Atchisou. 
Topeka,  etc.,  Railroad  v.  Matthews.  171 
U.  S.  96,  101,  106.  10  Sup.  Ct  600.  613  (43 
L.  Ed.  909).  Justices  Harlan,  Brown,  Pe<4:- 
ham,  and  McKenna  dissented.  In  the  dissent- 
ing opinion  delivered  by  Mr.  Justice  Harlan, 
it  was  said:  "Manifestly  the  statute  applies 
only  to  salts  against  railroad  companies, 
and  only  to  causes  oC  action  arising  from 
flre  caused  operating  a  railroad.  It  es- 
tablishes against  a  defendant  railroad  com- 
pany a  rule  of  evidence  as  to  n^igenoe  Oat 
does  not  lyisly  In  any  other  suit  for  damages 
arising  from  the  negligence  of  a  defleodant, 
wbethOT  a  corporate  or  Datnral  person.  It 
does  more.  It  imposes  upon  Oie  defendant 
railroad  corporation,  if  nnsuooeasful  in  Its 
defoise,  a  burden  not  Imposed  upon  any  ottier 
unsuccessful  defendant  sued  upon  a  like  or 
upon  a  different  cause  of  action.  That  Irar- 
den  is  the  payment  of  an  att«wney'fl  fee  as  a 
part  of  the  Judgment  Even  If  tt  appears 
that  the  railway  company  was  not  guilty  of 
any  n^llgence  whatevw,  or  that  the  idaln- 
tlffs  were  guilty  of  contributory  negligence 
prevoitfng  any  recovery  In  tbeir  favor,  no 
such  fee  nor  any  sum  beyond  ordinary  costs 
is  taxed  against  them.  *  *  *  I  do  not 
perceive  that  the  judgment  now  rend^ed 
finds  support  in  any  adjudicatton  1^  tUs 
court  Tlie  above  cases  ^oceed  upon  tte 
gcmerai  ground  that  in  the  ezwdtoe  of  Us 
police  power  a  state  may  by  statute  impose 
additional  duties  upon  railroad  corporations, 
with  poulties  for  the  nonpwfbnaance  of 
mdb  duties,  and  that  sndi  legislation  Is  not 
because  of  Its  special  cbaractw,  a  denial  of 
the  equal  jsotectlon  of  the  laws.  It  is  said 
to  be  of  the  essence  of  classification  that  iip- 
oa  the  dass  an  cast  duUes  and  bordena  dlf- 
feroit  from  those  resting  upon  the  general 
ptd)Ilc:'  Bat  hem  the  state  does  not 
scribe  any  additional  duties  upon  railroad 
cmupanles  In  ravect  of  the  destrncUkm  of 
propMty  by  flre  arising  from  the  opertitng 
of  their  roads.  It  simply  Imposes  a  peoallr 
which  it  does  not  Impose  upon  othu  litlganta 
andw  like  drcumstances.  It  otly  prescribes 
a  punishment  for  assuming  to  cnitest  a  <daim 
of  a  particular  kind  made  against  It  fw  dam- 
ages. The  railroad  company  can  escape  the 
punishment  only  bf  failing  to  exercise  Us 
privilege  of  resisting  in  a  court  of  JusUce  a 
demand  which  it  deems  unjust  Undoubted- 
ly, the  state  may  iffescrlbe  new  duties  for  a 
railroad  corporation  and  impose  penalties  for 
their  nonpK^ormanc^  But,  under  the  guise 
of  exerting  Its  police  powti-s,  the  state  oiay 
not  prevent  access  to  the  courts  by  all  liti- 
gants upon  equal  t»ms.  It  may.  not,  to  re- 
peat the  language  of  the  court  la  the  EUia 
Case,  'arUtrarlly  select  one  corporation  m 
one  class  of  corporations,  one  Individual  or 
one  class  of  individuals,  and  tisit  a  itMialty 
upon  them  which  is  not  imposed  upon  others 
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goUty  of  like  deliDquency.'  Arbitrary  Bel«c- 
tioD  cannot,  we  said  In  the  same  case,  'be 
Justified  by  calling  It  classification.'  There 
Is  no  classification  here  except  one  that  de- 
nies the  equal  protection  of  the  laws.  It 
wonld  seem  that  what  was  said  la  the  Bills 
Case  was  exactly  In  point,  namely,  'as  no 
daty  Is  Imposed  there  can  be  no  penalty  for 
nonperformance.'  Instead  of  prescribing 
some  penalty  for  the  n^lect  by  the  railroad 
company  of  dntles  spedflcally  enjoined  upon 
It,  the  state  attempts — ^and  by  the  decision 
Jnst  rendered  Is  enabled — to  take  from  the 
company  the  right  which  we  declared  in  the 
Ellis  Case  was  secured  by  the  Cktnstitntion, 
namtiy,  the  right  to  'appeal  to  the  courts  as 
other  litigants,  under  like  conditions  and 
with  like  protection.*  Some  stress  is  laid 
upon  the  t&ct  that  the  statute  under  consid- 
eration was  passed  by  a  state  in  which  fires 
caosed  by  the  operating  of  railroads  may 
often  cause  and  are  llke^  to  cause  wide- 
spread Injury  to  grass,  crops,  houses,  and 
barns.  What  In  the  l^bt  of  the  authorities 
the  .state  may  constitutionally  do  In  ord^r 
to  protect  its  people  against  dangers  of  that 
character  I  need  not  stop  to  consider.  The 
only  question  here  Is  whether,  In  the  absence 
of  any  statutory  relation  prescribing  what 
a  railroad  corporation  sliall  or  shall  not  do 
In  order  to  guard  property  against  destruts 
tlon  by  fire  arising  from  the  operating  of 
road,  the  state  can  Ceaj  to  such  a  corpora- 
tion, when  defending  a  suit  brou^t  against 
It  to  recover  damages  on  the  ground  of  negli- 
gent destruction  of  property,  a  prlTllege 
which  It  accords  to  Its  adversary  in  the  trial 
of  the  issues  Joined.  May  the  state  meet  the 
railroad  corporation  at  the  doors  of  its  courts 
of  Justice,  and  say  to  it :  'If  you  enter  here 
for  the  purpose  of  defending  the  suit  brought 
against  yon,  It  must  be  subject  to  the  condi- 
tion that  a  special  attorney's  fee  shall  be 
taxed  against  yon  If  unsuccessful,  while  none 
shall  be  taxed  against  the  plaintiff  if  he  be 
unsuccessful?*  Nothing  has  ever  heretofore 
fallen  from  this  court  sustaining  the  proposl- 
tixm  that  the  constitutional  pledge  of  the 
equal  protection  of  the  laws  admitted  of  a 
litigant,  because  of  its  corporate  charact^, 
b^i^  denied  In  a  court  of  Justice  privileges 
of  a  substantial  kind  accorded  to  its  oppo- 
nent If  there  Is  one  place  under  our  syst^ 
of  government  where  all  should  be  in  position 
to  have  equal  and  exact  Justice  done  to  them, 
it  1b  a  court  of  Justice — a  principle  which  I 
had  euK)oeed  was  as  old  as  Magna  Gharta. 
In  my  opinion  the  statute  of  Kansas  denies 
to  a  litigant,  upon  whom  no  duty  has  beea 
imposed  by  statute  and  whose  liability  for 
wrongs  done  by  it  depends  upon  general 
prlndples  of  law  applicable  to  all  alike,  that 
equality  of  right  given  by  tbe  law  of  the  land 
to  all  suitors,  and  consequently  It  should  be 
adjudged  to  deny  the  equal  protection  of  the 
laws."  174  V.  8.  107,  123,  19  Sup.  Ct  613, 
620  (48  Ij.  Ed.  908]. 

^nie  next  case  deserrlng  qwdal  attention 


Is  that  of  m  Mut  Ufie  Ass'n  t.  Mettler. 
180  U.  B.  80S,  22  Sup.  Ot  662,  46  L.  Ed.  922. 
In  that  case  it  appeared  that  a  statute  of 
Texas  allowed  attorney  fees  in  actions  upon 
policies  Issued  by  life  and  health  insurance 
companies.  Fire  and  marine  insurance  com- 
panies and  mutual  benefit  and  benevolent 
associations  were  not  similarly  penalized. 
The  entire  argument  of  the  court  is  repre- 
sented by  the  followii^  paragraph  from  tbe 
opinion  delivered  by  Chle^  Justice  Fuller: 
"It  Is  apparent  from  the  varloos  sections  of 
the  title  relating  to  Insurance,  to  which  we 
have  before  referred,  that  this  particular 
liability  amounted  to  one  of  the  conditions 
of  which  life  and  health  insurance  conii>B- 
nles  are  permitted  to  do  business  In  Texas, 
and  the  power  of  the  state  In  the  matter  of 
the  impoBltloi  of  c<mdition8  on  its  own  and 
foreign  corporations  has  been'  repeatedly 
recognized  by  this  court  If,  however,  not- 
withstanding the  acceptance  of  these  condi- 
tions, the  constitutionality  of  the  particular 
condition  were  nevertheless  open  to  question, 
we  must  decline  to  sustain  the  objection. 
The  reasoning  In  Ballroad  Co.  v.  Matthews, 
174  U.  S.  96  [19  Sup.  Ot  009,  43  L.  Ed.  909}, 
applies  rather  than  that  in  Railway  CO.  v. 
Ellis.  The  ground  for  placing  life  and  health 
insurance  companies  in  a  different  class  from 
fire,  marine,  and  Inland  Insurance  companies 
Is  obvious,  and  we  think  that  putting  them 
in  a  different  class  from  matual  benefit  and 
relief  associations  doing  business  through 
lodges,  and  benevolent  associations  of  the 
character  mentioned  in  the  Texas  statutes, 
is  not  an  arbitrary  classification,  but  rests  on 
sufficient  reason.  The  Legislature  evidently 
intended  to  distinguish  between  life  and 
health  Insurance  companies  engaged  In  busi- 
ness for  profit  (and  we  are  not  called  <m  to 
refine  as  to  the  distribution  of  such  profits) 
and  lodges  and  associations  of  a  mutual 
benefit  <x  benevoloit  character,  having  In 
mind  also  the  necessity  of  the  prompt  pay- 
ment of  the  Insurance  money  In  very  many 
cases  in  order  to  provide  the  means  of  living 
of  which  the  beneficiaries  had  been  deprived 
by  the  death  of  the  Insured."  186  U.  8.  326. 
22  Sup.  Ct  669,  46  L.  Ed.  922.  Justice  Brew- 
er concurred  In  the  Judgment  Justices  Har- 
lan and  Brown  dissented.  In  the  dissenting 
opinion  by  Justice  Harlan  It  was  pointed  out 
that  it  Is  one  thing  to  impose  conditions  up- 
on the  doing  of  corporate  business  In  a  state, 
but  an  entirely  different  thing  to  subject  cer- 
tain corporations  to  arbitrary  statutory  poi- 
altfes  after  they  have  been  admitted  to  the 
state  and  licensed  to  do  business  there.  The 
opinion  continues  as  follows:  "The  court 
says  that  the  ground  for  iHadng  life  and 
health  insurance  companies  In  a  different 
class  from  fire,  marine,  and  inland  insurance 
companies  is  obvious.  The  only  reason  as- 
signed for  that  statement  Is  'the  necessity  of 
the  prompt  payment  of  the  Insurance  money 
in  very  many  cases  in  order  to  provide  tbe 
means  at  Urlng  of  wUdi  twaieflcliirles 
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had  be4n  deprived  b7  the  death  ol  the  In- 
sured.' But  the  same  reasons  exist  for 
prompt  payment  by  a  flre  insurance  company 
when  the  house  which  shelters  the  insured  and 
his  family  Is  destroyed  by  fire.  And  yet,  under 
the  statute,  a  fire,  marine,  or  inland  Insur- 
ance company,  if  it  resists  a  claim  for  loss, 
is  not  liable,  when  its  defense  is  unsuccess- 
ful, to  pay  any  special  damages  or  special 
attorney's  fee.  It  can  defend  any  suit 
brought  against  it' under  the  same  conditions 
accorded  to  Individual  citizens  or  to  corpo- 
rate bodies  generally.  But  a  different  and 
most  arbitrary  rule  is  pre^icrlbed  for  life  and 
health  Insurance  companies.  Their  good 
faith  in  refusing  to  pay  a  claim  for  loss,  or 
In  defending  an  action  brought  to  enforce 
payment  of  such  a  claim,  Is  not  tabea  into 
account.  If,  In  any  case,  they  do  not,  within 
a  specified  time,  pay  the  amount  demanded 
of  them,  no  matter  what  may  be  the  reason 
for  their  refusal  to  pay,  and  If  they  do  not 
Rucceed  in  tbeir  defense,  they  must  pay  not 
only  the  principal  sum,  with  ordinary  inter- 
rat,  but,  In  additiod,  12  per  cent  damages  on 
the  amount  of  the  principal  and  all  reason- 
able attorney's  fees  for  the  prosecution  and 
collection  of  the  loss.  Thus  the  state.  In  ef- 
ect,  forbids  a  life  or  health  insurance  com- 
pany to  appear  In  a  court  of  Justice  and  de- 
fend a  suit  brought  against  It,  except  sub- 
ject to  the  harsh  condition  that,  If  the  jury 
does  not  sustain  the  defense,  the  company 
must  pay  special  damages  and  special  at- 
torney's fees  that  are  not  exacted  from  any 
other  defendant,  corporate  or  individual, 
who  may  be  sued  for  money.  This  is  such 
an  arbitrary  classification  of  corporations 
and  6uch  a  discrimination  against  life  and 
health  insui'ance  companies  as  brings  the 
statute  within  the  decision  In  the  Bills  Case, 
which  has  been  often  referred  to  by  this 
court  with  approval.  185  U.  S.  335,  22  Sup. 
Ot.  672,  46  li.  Ed.  022.  The  decision  in  the 
Mettler  Case  was  followed  without  discus- 
sion of  principles  in  the  case  of  Iowa  Life 
Insurance  Co.  v.  Lewis,  187  U-  S.  335,  23  Sup. 
Ct  126,  47  L.  Ed.  204. 

In  the  case  of  Farmers',  etc.,  Ins.  Go.  t. 
I>obney,  1S9  U.  S.  301,  23  Sup.  Ct  565,  47 
L.  Bd.  821,  the  court  considered  a  statute 
of  Nebraska  which  reads  as  follows: 

"Sec.  43.  WheneTer  any  policy  of  Insur- 
ance shall  be  written  to  Insure  any  real  prop- 
erty in  this  state  against  loss  by  flre,  tor- 
nado, or  lightning,  and  the  property  Insured 
sliall  be  wholly  destroyed,  without  criminal 
fault  on  the  part  of  the  insured  or  his  as- 
signs, the  amount  of  the  insurance  written 
In  such  policy  shall  be  taken  conclusively 
to  be  the  true  value  of  the  property  Insured, 
and  the  trne  amoont  of  loss  and  measure  of 
damages. 

"Sec.  44.  This  act  shall  apply  to  all  policies 
of  iusurance  hereafter  made  or  written  upon 
real  property  in  this  state,  and  also  to  the 
renewal,  which  shall  hereafter  be  made,  of 
a}l  policies  heretofore  written  in  this  state. 


and  the  contracts  made  by  such  policies  ana 
renewals  shall  be  construed  to  be  contracts 
made  under  the  laws  of  this  state. 

"Sec.  45.  The  court,  upon  rendering  judg- 
ment against  an  insurance  company  upon 
any  such  policy  of  insurance  shall  allow  the 
plaintifT  a  reasonable  sum  as  an  attorn^'a 
fee,  to  be  taxed  as  part  of  the  costs."  Com- 
plied Statutes  of  Xebraslca,  c.  43. 

The  statute  was  held  to  be  valid. 

On  the  strength  of  the  Mettler  Case  and 
two  others.  Orient  Insurance  Co.  v.  Daggs, 
172  U.  S.  557,  19  Sup.  Ct.  281,  43  U  Ed.  552, 
and  Hancock  Mutual  Life  Ins.  Co.  v.  War- 
ren, 181  U.  S.  73,  21  Sup.  Ct.  535,  45  L.  Ed. 
755,  it  was  simply  announced  that  insurance 
policies  are  susceptible  of  classification,  not 
only  apart  from  other  contracts,  but  from 
each  other.  It  was  then  held  that  the  dif- 
ference between  real  and  personal  property, 
and  the  difference  between  total  and  partial 
destruction  of  property,  are  enough  to  war- 
rant classification  which  will  sustain  the  al- 
lowance of  attorney  fees;  the  court  saying: 
"It  is,  however,  argued  that  no  reason  could 
have  existed  for  classifying  losses  on  real 
estate  separately  from  losses  on  other  prop- 
erty. And  by  what  process  of  reasoning,  it 
is  asked,  could  the  legislative  mind  have  dis- 
covered the  foundation  for  allowing  the  re- 
covery of  a  reasonable  attorney's  fee  in  case 
of  a  total  loss  of  real  estate  insured,  and  not 
permit  recovery  of  such  fee  when  the  prop- 
erty insured  lias  been  only  partially  destroy- 
ed? The  distinction  between  real  and  per- 
sonal property  has  in  all  systems  of  law  con- 
stantly given  rise  to  diCFerent  reflations 
concerning  such  property.  The  difference* 
of  relation  which  may  arise  between  the  in- 
surer and  the  insured,  depending  upon  wheth- 
er the  property  Insured  has  been  only  iiar- 
tially  damaged  or  has  been  totally  destroyed, 
needs  but  to  be  suggested.  In  the  one  case 
the  amount  of  the  damage  affords  possibil- 
ities for  a  reasonable  difference  of  opinion 
between  the  parties  in  adjusting  the  payment 
under  the  policy.  In  the  other,  the  amount 
being  determined  under  the  statute  by  the 
value  fixed  by  both  parties  in  the  policy,  the 
question  of  legal  liability  under  the  policy 
would  be  as  a  general  rule  the  only  matter 
to  be  considered  In  determining  whether  pay- 
ment under  the  contract  will  be  made.  Be- 
sides, it  is  obvious  that  the  total  destmction 
of  real  estate  covered  by  insurance  necee- 
sarlly  concerns  the  homes  of  many  of  the 
people  of  the  state.  If  in  regulatii^  and 
classifying  insurance  contracts  the  Legisla- 
ture took  the  foregoing  considerations  into 
view  and  provided  for  them,  we  cannot  say 
that  in  doing  so  it  acted  arbitrarily  and 
wholly  without  reason."  Farmers,'  etc..  Ins. 
Co.  V.  Dobney,  189  U.  S.  301,  305,  23  Sop. 
Ct.  565,  567  (47  L.  Ed.  821).  This  opinion 
was  written  by  then  Justice,  now  Chief  Jos- 
tice,  White,  Justices  Harlan,  Brewa,  and 
Brown  dissented,  but  no  dissenting  opinion 
was  filed.  The  "obvloas  dlstUtctton"  between 
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life  Insurauoo  poUdea  -and  Are  tnsnrance  pol- 
Ides  which  In  the  Mettler  Case  foiTDl^ed  a 
basis  for  the  imposition  of  attorney  fee  pen- 
alties in  salts  on  lUe  policies  seems  to  hare 
disappeared.  It  is  very  ^ey  to  ssy  that 
the  distinction  between  real  and  personal 
prtq^erty  sires  rise  to  dlfFerences  lu  regula- 
tion, but  what  has  become  of  the  doctrine  of 
the  Ellis  Case  that  mere  classification  is  not 
oiough,  and  that  the  peculiar  regulation 
which  follows  ttie  clasalflcatlon  must  bear 
some  natural  and  substantial  relation  to  the 
distinction  upon  which  the  classification  is 
based?  It  may  be  observed  that  "It  is  ob- 
tIoub"  that  the  partial  destruction  of  real  es- 
tate covered  by  Insurance  concerns  the  homes 
of  many  people  the  snme  as  total  destruction. 
But,  with  due  deference,  It  Is  not  obvious 
npon  bare  suggestion  why  differences  re- 
specting matters  other  than  value,  arising  In 
the  adjustment  of  losses,  as  for  example, 
fraud  on  the  part  of  the  insured,  or  non- 
compliance with  some  jnst  and  reasonable 
condition  of  the  policy,  are  so  unlike  dif- 
ferences respecting  value  as  to  spell  attorney 
fees  In  one  ease  and  not  In  the  other.  In- 
deed, so  for  as  the  grounds  for  this  decision 
are  concerned.  It  would  have  been  precisely 
the  same  had  the  classification  been  reversed, 
the  property  being  personal  and  the  loss  par- 
tial, whldi  is  to  say  that  insurance  com- 
panies may  be  pmalised  by  the  imposition  of 
attorney  fees  practically  at  the  will  of  state 
legislatures,  notwithstanding  the  fontteenth 
amendment  to  the  Gonstltatlon  of  the  United 
.States.  Several  state  courts  have  been  em- 
barrassed in  their  efforts  to  conform  to  the 
Ellis  Case,  as  the  case  note  17  L.  B.  A.  (N. 
S.)  910,  shows,  and  the  question  arises  wheth- 
er or  not  that  decision  Is  to  t>e  refined  away 
in  railroad  and  otber  cases  as  It  has  been 
in  insurance  cases.  No  dedsicoi  snhseqnent 
to  the  Dobney  Case  throws  any  darlfylng 
light  npon  the  subject. 

Whatever  the  answer  to  the  question  Just 
propounded  may  be,  the  court  is  of  the  opin- 
ion that  the  statute  now  nnder  considera- 
tion may  be  sustained  mider  both  the  ma- 
jority and  minority  opinions  in  the  Matthews 
Case,  174  U.  S.  96,  19  Sup.  Ct  609.  43  L. 
Ed.  909.  The  act  is  elotrly  a  police  regula- 
tion. Perhaps  the  L^islature  liad  in  mind 
certain  car  sbortages  which  have  occurred 
In  the  wheat  belt  of  Kansas  coincident  with 
manipulations  of  the  Chicago  wheat  market, 
discriminations  between  favored  and  dis- 
favored shippers,  and  some  other  practices 
quite  detrimental  to  the  public  welfare.  Be- 
sides these  special  matters  the  prompt  fur- 
nishing of  cars  for  the  transportation  of  the 
products  and  property  of  the  state  is  so  es- 
sential to  its  prosperity  that  the  subject 
falls  well  within  the  police  power.  In  the 
exercise  of  this  power  specific  regulations 
tiare  been  adopted  and  specific  duties  im- 
I)Osed.  These  duties  may  properly  be  en- 
forced by  penalties  in  the  form  of  per  diem 


forftitB  and  attorney  few  recoTerable  In  mit- 
able  actions.  The  control  of  railroad  com- 
panies over  their  cars,  except  In  the  extra- 
ordinary cases  examined  from  Uie  statute, 
their  capacity  mischievously  to  dlatnrb  and 
obstmct  trade,  and  the  lielplessness  of  ship- 
pers and  others  when  cars  are  carelessly  or 
arbitrarily  withheld,  all  combine  to  place 
such  companies  In  a  class  by  themselves  for 
the  purpose  of  securing  efficient  car  service, 
and  the  equal  protection  of  the  law  requires 
no  more  than  tliat  all  railway  companies 
shall  be  penalized  alike.  It  is  true  that 
shippers  may  offend  somewhat  by  falling  to 
make  expeditious  use  of  cars  when  furnished 
them.  Whether  or  not  they  too  rtiall  be 
penalized,  and,  if  so,  to  what  extent.  Is  a  fit 
subject  for  legislative  consideration.  But 
the  railroad  companies  cannot  complain  if 
the  Legislature  choosM  to  exempt  shippers 
from  any  pnnlstmient,  or  chooses  to  pre- 
scribe some  penalty  suitable  to  the  nature 
of  their  delinquency,  but  different  from  that 
imposed  upon  the  companies  themselves. 

The  result  is  that  the  statute  may  be  up- 
held without  going  to  the  lengths  appar- 
ently permitted  by  the  Dobney  Case  and 
the  Jndgmait  of  the  district  court  is  there- 
fore affirmed.  All  the  Justices  concurring. 


r89  Kan.  1«> 
WILLIS  T.  8KINNBB  et  aL 
(Supreme  Court  of  Kansas.    March  8,  IMS.) 

fSyllahu*  by  the  CourUi 

Trial  (S  358*)  —  Revebsal—  iNConanniiT 

Speciai.  Findings. 

Consistent  special  findings  control  the 
general  verdict  when  contrary  tbereto;  bnt 
when  tbey  are  InconslBteDt  with  one  anotber, 
some  showing  a  right  to  a  verdict  and  others 
showing  the  contrary,  the  case  is  left  in  tho 
condition  of  being  reuly  undecided,  and  a  new 
trial  should  be  granted. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cant 
Dig.  I  866;  Dec.  Dig.  |  8S&f) 

Anwal  from   District  Court,  Shawnee 

Connty. 

Action  bj  W.  F.  WlUls  agabist  Glaienoe  D. 
Skinner  and  Harry  Oayhart,  doing  business 
as  the  Merchants*  Transfer  &  Storage  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  remanded. 

Cv  A.  Magaw,  R.  W.  Blair,  and  B.  W. 
Scandrett,  all  of  Topeka.  for  appellants.  D. 
H.  Branaman,  of  Topeka,  for  appellee. 

WEST.  J.  The  plaintiff  sued  for  Injuries 
received  while  unloading  marble  for  the  de- 
fendants. A  transfer  wagon  containing  mar- 
ble slabs,  some  of  which  were  four  to  seven 
feet  long  and  four  to  six  feet  wide,  was 
standing  alongside  the  walk.  The  slabs  were 
standing  on  edge  In  the  wagon;  those  on  the 
right  having  been  unloaded  before  the  plain- 
tiff was  put  at  the  task.  Several  men  were, 
engaged  In  carrying  them  into 'the  bnUdlng, 
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and  two  were  engaged  In  getting  them  out  of 
the  wagon.  The  foreman  and  one  of  the  de- 
fendants appear  to  have  been  at  the  place 
overseeing  the  work.  The  plaintiff  alleged 
that  he  was  directed  by  the  foreman  to  get 
Into  the  wagon  and  assist  two  other  men  to 
put  out  the  marble  to  other  men  who  were  on 
the  pavement  below ;  that  upon  obeying  the 
direction  the  foreman  ordered  one  of  the 
other  men  out,  leaving  only  the  plaintiff  with 
one  other  to  handle  the  marble ;  that  on  ac- 
count of  the  negligence  of  the  defendants  In 
removing  part  of  the  help,  and  on  account  of 
their  failure  to  beep  In  the  wagon  a  sufficient 
force  of  men  to  handle  the  marble,  and  on 
account  of  ordering  plaintiff  to  place  some- 
thing under  the  end  of  a  slab  about  to  be  re- 
moved, which  he  was  In  the  act  of  doing,  a 
large  number  of  pieces  of  the  marble  fell  over 
upon  him,  seriously  Injuring  blm.  In  anoth- 
er paragraph  he  alleged  that  all  of  the  Inju- 
ries were  caused  wholly  by  the  negligence, 
carelessness,  and  failure  of  the  defendant  to 
properly  provide  him  with  a  reasonably  safe 
place  to  work,  and  by  ordering  and  directing 
him  Into  an  unsafe  and  dangerous  place  to 
work,  well  Imowing  it  to  be  unsafe,  and  in 
removing  a  part  of  tlie  help  from  the  wagon, 
thereby  leaving  an  insufflcient  number  of  men 
to  do  the  work.  A  demurrer  to  the  petition 
was  overruled,  and  an  answer  filed  contain- 
ing a  general  denial  and  pleas  of  contributory 
Diligence  and  assumption  of  risk.  The  Jury 
found  for  the  plaintiff  and  answered  a  num- 
ber of  questions,  by  which  answers  it  appears 
that  the  plalntUT  knew  the  size  of  the  slabs 
when  he  got  Into  the  wagon ;  that  there  was 
nothing  to  prevent  him  from  seeing  the  con- 
ditions which  surrounded  him,  nothing  to 
prevent  the  other  workmen  from  holding  the 
slabs  up  after  the  plaintiff  was  in  tlie  wagon; 
that  there  were  two  men  assisting  before  he 
got  in,  bat  that  ime  of  them  exchanged  plac- 
es with  the  plaintiff;  that  the  place  where 
^le  -  Injury  occurred  was  not  a  reasonably 
safe  place  to  work,  because  there  were  not 
eikough  men  to  perform  the  labor.  The  four- 
teenth and  fifteenth  questions  were  as  fol- 
lows: "(14)  Were  the  defendants  guilty  of 
any  ne^lgence  toward  the  plaintiff?  Answer: 
Te&  (15)  If  you  answer  the  last  question^ 
'Tea,*  then  state  In  what  particular  they  were 
n^llgent  Answer:  Not  men  enough  In  the 
wagon  to  perform  the  labor."  The  twenty- 
firat  was:  *'If  the  plaintiff  had  exercised  or- 
dinary care,  cotdd  he  have  prevented  the  ac- 
cident uid  avoided  the  injury  of  which  he 
complalna?  Answer:  He  did,  but  was  unable 
to  avoid  Oe  accident"  A  demurror  to  tlie 
evid^ce,  a  motion  ft>r  Judgment  on  the  find- 
ings, a  motion  to  set  aside  the  findings,  and 
a  motion  for  new  trial  were  overruled,  and 
the  defendants  appeal. 

It  la  earnestly  contended  that  the  focts  do 
Bot  entitle  tlie  plaintiff  to  recover ;  that  be 
had  fall  oivorttinlty  to  aee  and  appreciate 
the  altaatlmi ;  that  he  aHnined  wliatevar  riA 


there  was ;  and  Gut  Qie  finding  of  the  Jury- 
that  the  alleged  negligence  consisted  of  In- 
sufficient help  excludes  all  other  negligence 
from  the  case.  The  defendants  cite  Plumnier 
T.  Railway  Co.,  86  Kan.  744,  121  Pac.  906, 
wherein  several  acts  of  negligence  were  al- 
leged; and  the  only  one  found  was  In  refer- 
ence  to  keeping  a  certain  gate  closed,  whlcb 
was  said  to  exclude  all  other  negligence.  The 
finding  that  there  were  not  enough  moi  In 
the  wagon  to  perform  the  labor  must  of 
course  be  considered  in  the  light  of  the  sit- 
uation disclosed  by  the  evidence,  and  implies 
that  the  work  required  of  the  plaintiff  was 
such  as  to  be  dangerous,  unless  he  were  pro- 
vided with  snfiScient  help.  It  appears  from 
the  evidence  that  the  plaintiff,  a  man  some 
65  years  old,  unfamiliar  with  tills  kind  of 
work  after  having  assisted  in  carrying  In  one 
or  two  slabs,  was  directed  to  get  into  the  wag- 
on and  help  unload  others;  and,  com^lnt 
having  been  made  that  the  first  one  whicb 
plaintiff  helped  to  unload  had  become  chipped, 
he  was  ordered  to  put  a  8tl<^  under  the  next 
one,  so  that  It  would  not  be  injured  in  tak- 
ing It  from  the  wagon ;  that,  as  he  stooped 
down  to  do  this,  the  other  man  was  at  the 
farther  end  of  the  slab  ready  to  push  it  out, 
when  It,  with  the  others,  fell  over  upon  the 
plaintiff  and  injured  him.  When  loaded  there 
were  Ave  or  six  slabs  on  either  side  of  the 
wagon,  leaving  a  space  in  the  center  of  about 
three  feet  They  were  set  edgewise  and  rest- 
ed on  8trii>s  of  inch  and  a  quarter  lumber 
running  crosswise  of  the  wagon  bottom. 
They  weighed  about  600  pounds  each,  and  it 
required  at  least  four  men  to  carry  the  heavi- 
er ones  from  the  wagon  into  the  boUding 
where  they  were  to  be  used. 

The  plaintifTs  own  testimony  was  to  the 
effect  that,  as  he  was  getting  the  first  slab 
out  one  of  the  defendants  complained  that  he 
knocked  a  piece  off,  and  said*  "Take  that 
piece  there  and  put  It  nndra  tb&t  ottur  one 
so  It  won't  scratch  when  you  take  the  other 
one  out  that  be  tried  to  put  the  piece  un- 
der, whoi  it  teU  over  on  him.  "I  went  to  txy 
to  put  Oiis  piece  ui\,der.  I  first  had  to  poll 
it  out  from  against  the  other  slaba.  Their 
were  set  up  on  this  side.  I  bad  to  poU  it  oot 
a  litUe^  BO  aa  to  lift  that  up  to  sst  that  end. 
I  got  It  out  about  Hour  incbea  Q.  Tell  what 
occurred  wUla  you  were  at  work  there  mov- 
ing this  dab.  A.  When  I  got  it  out  aboot 
four  indies,  I  would  Judge,  I  eatdied  down 
to  try  to  raise  It  up  ao  I  could  put  this  piece 
under  it,  so  wben  be  wait  to  slide  it  onll  it 
wonldn*t  catch  on  ttila  iron,  aa  be  toM  me  to 
do.  They  started  over  on  me  and  I  raised  up 
as  quick  as  I  could  and  tbrowed  my  IuuMIb 
op  to  catdi  tbia  wtiy  lindicatind,  and  th^ 
were  so  heavy  they  mashed  me."  In  crosi- 
examinaUon  be  testified:  "Wbn  I  pulled 
tbem  over  I  took  the  other  hand  and  was 
trying  to  raise  It  wltta  tUM  hand,  trying  to 
slip  it  under,  trying  to  see  If  I  couldn't  raise 
it  op  oiougb.       Mow,  when  you  got  in  Oe 
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w«son  there^  you  saw  tbe  eitaatlon,  didn't 
you  7  A.  I  could  see  at  the  time,  a  moment's 
time.  I  never  thoaglit  of  any  danger  when 
I  got  In  there.  Q.  It  dldat  look  dangerous 
to  yont  Jl  I  didn't  think  about  It  Q.  Ton 
didn't  think  anythlnif  about  it  one  way  or 
tbe  other,  did  you?  JL  No,  sir ;  I  Just  got  In 
thereu  I  got  In  according  to  orders.  Q.  Ton 
knew  If  they  had  a  Jar,  or  If  they  were  pulled 
away  from  the  wagon  so  that  the  top  came 
orer  towards  yon,  diey  would  come  on  over 
that  way,  didn't  yon?  A.  Tes.  sir.  Q.  You 
kiMw  the  danger  of  the  slabs  falling  over  on 
yoa  If  he  dldn*t  hold  them,  didn't  you?  A. 
No,  sir;  I  didn't  think  they  would  hurt  me 
If  they  did  tall  over  on  me.  I.  didnt  know 
they  would  hurt  me  so  bad.  Q.  Yon  didn't 
think  they  were  dangerous  at  all,  then?  A. 
I  didn't  think  they  were  12uit  dangerous.  I 
didnt  tblnk  they  would  break  my  arms  and 
ribs  and  mash  me  np  like  they  did.  I  didn't 
think  tlugr  would  do  that;  no,  sir.  I  nerer 
seen  slabs  like  them  before.  I  never  handled 
anything  like  that  I  have  been  a  farmer  all 
my  life."  He  also  testified  that  he  did  not 
think  they  would  have  fallen  if  the  man  Id 
the  wagon  had  had  his  hand  on  them  and 
held  It  there. 

There  la  room  to  argue  that  any  man  with 
fair  eyealght  and  common  experience  would 
know  that  a  heavy  marble  slab,  set  on  edge, 
might  fall  over  and  injure  any  one  caught 
thereunder,  and  that  with  this  knowledge, 
the  plaintiff  assomed  the  risk  of  the  work. 
On  the  other  hand,  It  might  be  said  that 
plaintiff  was  not  famlUar  with  the  work  of 
handling  material  of  this  kind,  and,  being 
called  on  to  assist  others  who  presumably 
were,  he  sought  to  obey  the  orders  which 
were  given  him,  not  observing  any  immedi- 
ate danger,  and  not  stopping  to  ascertain 
whether  he  was  ordered  into  a  place  and  di- 
rected to  a  task  likely  to  bring  barm  to  him, 
but,  assnming  that  he  could  safely  obey  or- 
ders, proceeded  to  do  so,  and  was  seriously 
injured. 

The  whole  situation  presented  questions  of 
fact  as  to  negligence,  contributory  negligence, 
and  assumption  of  ilsk,  which  were  properly 
submitted  to  tbe  Jury.  After  answering  that 
the  particular  negligence  was,  "Not  men 
enough  In  wagon  to  perform  the  labor,"  the 
Jury  also  found  that  Jomings,  the  other  man, 
conld  not  with  ordinary  care  have  prevented 
the  slabs  from  falling.  But  In  answer  to 
question  S,  "Was  there  anything  to  prevent 
Mr.  Jennings  from  holding  the  slabs  up  aft- 
er Mr.  Willis  got  Into  the  wagon?"  they  an- 
swered, "No."  This  is  utterly  inconsistent 
with  the  other  answers  Just  referred  to,  and 
equally  Inconsistent  with  the  general  verdict. 
An  attempt  to  harmonize  such  findings  would 
be  hopeless.  Under  such  circumstances,  the 
motion  for  a  new  trial  should  have  been 
granted.  When  the  special  findings,  taken 
together,  consistently  show  a  right  contrary 


to  the  one  evMenoed  hy  tbe  general  verdict 
they  are  controlling,  as  a  matter  of  statute 
law.  avll  Code,  i  204  (Gen.  St  190D,  g  6888). 
But  when  they  are  Inconsistent  with  one  an- 
other,  some  harmonizing  with  the  geaenl 
Terdlct  and  others  In  direct  conflict  tha«* 
with,  then  neither  party  la  entitled  to  a  judg- 
ment Edwards  Railway  Cio.,  86  Ean.  257, 
119Fac.872.  While  the  general  verdict  alone 
might  entitle  the  plalntUf  to  a  Judgment  Its 
^ect  is  neutralized  by  the  special  finding 
which  shows  that  he  la  not  thus  entitled; 
and  this  Is  not  ovarccnue  by  others  inoonslst^ 
ent  with  It  for  it  amotints  to  flndli«  both 
waya,  and  the  court  cannot  regard  one  and 
disregard  the  other.  Hence  such  bioonslst 
endes  leave  the  matter  In  snCh  uncertainty 
ttiat  in  effect  ft  la  still  undetermined  whether 
ornot  the  plaintiff  oug^t  to  recover.  The 
court  is  of  the  opliUon  that  sudi  Is  the  eon- 
ditlon  presented  by  this  record. 

The  Judgment  is  therefbre  reversed,  and 
the  cause  remanded,  with  directions  to  grant 
a  new  trial.  AU  the  Jastlces  concurring. 


(»  Ran.  108) 

HH^LTABD  t-  PICK. 
(Supreme  Court  of  Kansu,   March  9,  1918.) 

(Syllabu*       the  Court) 

1.  EjEcntsnT  J  120*)— Wiirr  or  Possassioir— 
PcROHAsaa  nvDvnn  Ltte. 

Wbere  a  conveyance  by  the  defendant  is 
made  before  an  action  in  ejectment  is  cem- 
menced.  but  Is  withheld  from  the  record  until 
some  time  afterward,  and  the  idaintiff  has  no 
notice  of  the  conveyance  or  of  the  claims  of 
the  grantee,  and  there  U  no  change  In  poaaes- 
sion  or  other  indication  of  any  claim  or  In- 
terest by  any  peraon  except  the  defendant  and 
tbe  suit  proceeds  to  a  Judgment  against  Urn, 
a  writ  of  possesrion  should  issae  upon  the  ap- 

f'Ucation  of  the  plaintiff,  ander  which  the  de- 
endaut  and  all  persons  holding  under  or  in  priv- 
ity with  him  after  the  commencement  of  the 
action.  Including  such  grantee,  should  be  0s- 
poBsessed. 

[Ed.  Note.— For  other  esses,  see  BUectment 
CenL  Dig.  H  880,  882-fi8St  SttMOl ;  Deo.  Dig. 

2.  Appeal  and  Ebbob  (f  413*)^TTBiBnio- 
TioN— Review— Application  roB  Wbit  of 
Possession. 

This  conrt  is  not  without  Jurisdiction  to 
review  an  order  denying  an  application  for  a 
writ  of  possession  against  a  person  bomid  by 
the  jodgment  bat  not  a  party  to  the  action; 
notice  of  appeal  having  been  served  upon  the 
defendant  in  the  action,  but  not  upon  the  per- 
son against  whom  the  writ  was  asked, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ktt^  Cent  Dig.  f|  213&-2139;  Dec.  Dig.  | 

.^ipeal  ttom  District  Ctont,  Scott  County. 

Action  by  J.  L.  Hni^ud  against  Arnold 
Pick.  Judgment  for  defendant  and  plaintiff 
appeals.   Reversed,  wlUi  directions. 

H.  O.  Trinkle,  of  Garden  City,  for  appel- 
lant B.  P.  Bodiester,  of  Scott  City,  and 
W.  H.  Buaaell,  of  La  Croeee^  for  anmlW 
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BENSON,  X  Tbls  appeal  Is  from  an  order 
denying  an  application  of  the  plaintiff  for  a 
writ  of  possession  upon  a  Judgment  In  an 
action  of  ejectment  The  motion  wa&  for 
the  writ  against  the  defendant  and  also 
against  his  wife,  who  was  not  a  party  to  the 
suit  A  notice  of  the  motion  was  served 
upon  the  wife,  but  she  did  not  appear. 

The  following  facts  were  agreed  to  upon 
the  hearing:  "This  action  was  begun  on 
February  5,  1908,  for  the  recovery  of  the 
possession  of  the  S.  W.  %  of  section  4,  town- 
ship 16,  range  31,  in  Scott  county,  Kan,  The 
defendant's  wife,  Louisa  J.  Fick,  was  not 
made  a  defendant  Plaintiff  was  the  owner 
of  the  original  patent  title,  and  the  defend- 
ant appeared  of  record  to  be  the  owner  of  a 
tax  title  on  said  land.  At  the  time  the  ac- 
tion was  begun,  the  tax  deed  mentioned  was 
on  record  in  the  name  of  the  defendant  Ar- 
nold Fick.  He  was  at  that  time  living  upon 
tl»e  N.  W.  U  of  section  4,  township  16,  range 
31,  which  adjoined  the  land  in  controversy, 
wltb  his  wife  and  family;  and  the  land  In 
controversy  was  being  used,  when  the  action 
was  begun,  by  the  defendant  and  his  family 
In  connection  with  the  land  on.  which  they 
lived.  The  land  on  which  the  family  lived 
was  also  in  the  nanle  of  Arnold  Fick  when 
this  suit  was  begun.  The  defendant  had,  on 
December  28,  1906,  executed  a  quitclaim 
deed  to  the  land  in  controTersy  to  his  wife, 
Louisa  J.  Fick;  but  this  deed  was  not  filed 
for  record  until  May  23,  1908.  After  the 
said  deed  was  executed  to  the  wife,  defend* 
ant  and  his  wife  and  family  continued  to 
use  the  said  land  in  the  same  manner  as  be- 
fore the  deed  was  executed ;  and  nothing 
transpired  in  connection  with  their  use  and 
occupation  of  the  said  land  to  surest  any 
change  in  its  ownership  or  occupation.  Pri- 
or to  and  up  to  the  time  of  the  commence- 
ment of  this  action,  a  small  portion  of  this 
land  was  farmed;  the  work  being  done  by 
the  defendant  and  the  members  of  his  fami- 
ly. The  remainder  of  the  land  was  used  as 
pasture  land,  over  which  the  cattle  of  the 
def«idant  grazed.  The  defendant  paid  the 
taxes  on  the  said  land  under  bis  tax  deed 
until  February  7,  1908,  the  date  of  the  last 
payment  of  taxes  In  his  name.  Louisa  J. 
Fick  paid  no  taxes  on  said  land  until  March 
10,  1910.  The  plaintiff  herein  conveyed  all 
of  bis  lnt»est  and  estate  in  said  land,  and 
the  same  has  been  transferred  by  a  regular 
chain  of  conveyances  down  to  Bortha  M. 
fiturgell,  who  Is  now  the  record  owner  there> 
of;  and  it  la  asked  to  have  her  placed  In 
possession  of  the  land  by  the  writ  ara»Iled 
for.  On  March  10,  IdOS,  the  defraidant,  Ar- 
nold Flcfc,  filed  hlfl  answOT  to  the  ^alntUTs 
petition,  in  wMch  be  disclaimed  any  title 
or  possession  to  said  land.  Louisa  J,  Fick 
had  actual  notice  of  the  pendency  of  this 
action  in  time  to  appear  and  defend,  and 
she  did  aivear  for  the  specflal  purpose  of 
getting :  leave  of  the  court  to  n'lOidraw  an 


BEPOBTEB  OCan. 

nnautiiorizedai^iearance  and  pleading.  Judg- 
ment vraa  rendered  for  the  plalnUfl  upon 
the  pleadings  on  October  0,  1908,  for  tiie 
possession  of  the  land  descritwd  in  his  pe- 
tition." 

[1]  The  writ  was  refused  for  the  icanm 

stated  in  the  Jui^m^t  "that  the  court  has 
no  Jurisdiction  over  the  persoq  of  Louisa  J. 
Fick,  the  wife  of  the  defendant;  she  not 
having  been  made  a  defendant  in  the  orig- 
inal action."  Mrs.  Fick,  having  withheld 
the  conveyance  from  record  until  after  the 
action  tvas  commenced  by  the  plaintiff,  who 
was  Ignorant  of  its  existence,  Is  deemed  a 
purchaser  pending  the  suit,  and  Is  bound 
by  the  judgment  rendered  in  the  action. 
Caldwell  v.  Bigger,  76  Kan.  49,  90  Fac.  1005; 
Smith  V.  Worster.  59  Kan.  640,  54  Pac  676, 
68  Am.  St  R^.  385. 

The  possession  of  the  land  appeared  to  be 
and  was  that  of  the  husband.  There  was  no 
sign  of  the  wife's  title.  She  left  the  world 
in  Ignorance  of  her  claim.  She  failed  to 
give  notice  by  the  record,  by  possession,  or 
otherwise.  This  was  the  situation  when  the 
suit  was  begun,  and  until  her  deed  was  re- 
corded, and  she  remained  silent  and  inactive 
while  the  suit  proceeded  to'  judgment  The 
Judgment  is  conclusive,  not  only  against  the 
defendant  but  against  the  wife,  who  Is 
deemed  a  purchaser  pendente  lite.  Process 
agalust  blm  to  carry  the  Judgment  into  ef- 
fect is  as  potent  against  her  as  It  is  against 
her  husband.  3  Freeman  on  Executions  (3d 
Ed.)  SS  471-475. 

It  was  said  in  Harrod  v.  Burke.  76  Kan. 
009,  92  Pac.  1128,  123  Am.  St  Bep.  179:  "It 
was  proper,  however,  for  the  sheriff,  under 
the  writ  to  place  the  plaintiffs  therein  in 
possession,  and  In  performing  this  duty  to 
dispossess  the  defendants  named  In  the  writ 
and  all  persons  holding  under  or  in  privity 
with  them  after  the  commencement  of  the 
action." 

Such  a  writ  may  be  Issued  against  a  per- 
son bound  by  the  Judgment  although  not  a 
party  to  the  action.  Crane  v.  Camenm,  71 
Kan.  880,  81  Pac.  480,  87  Pac.  466. 

[2]  It  ia  contended  by  the  defendant  that 
this  court  has  no  Jurisdiction  of  ttils  matter, 
because  notice  of  the  appeal  was  not  served 
upon  Mrs.  Fick.  Notice  was,  however,  serv- 
ed upon  the  defendant  against  wbran  the 
Judgment  was  roidered,  which,  as  we  have 
aeea,  is  'conclusive  of  her  rights.  .  Being 
bound  by  the  proceedings  In  the  district 
court,  she  la  Is  like  manner  and  toi  the 
same  reason  bound  by  proceedings  in  the  same 
action  In  this  court  She  must  not  <m\j 
yield  to  the  Judgment,  but  to  its  execution, 
and  Is  bound  by  all  j^oper  iWKjeedings  tak- 
en In  the  action  to  reach  that  end.  Being 
deemed  a  purchaser  poudente  lite,  a  sum- 
mons to  her  was  not  necessary  before  Judg- 
ment; nor  la  a  notice  of  a(^>eal  necessary 
upon  proceedings  to  carry  the  judgment  Into 
I  effect 
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The  order  appealed  from  is  reversed.  wlUi 
directions  to  allow  the  writ  u  prayed  for. 
All  the  Justices  ooncurring. 


ta  Kma.  108) 

BOARD  OF  CONTRS  OF  NEOSHO  COUN- 
TY T.  SPEARMAN  et  aL 
(Sopreme  Coart  of  Kansas.    March  8,  1918.) 
(BpOabMi  tir  M«  Court.) 

PUADIHQ    (H   193,  set*)— iHDEFINmWMa— 

Motion  to  Makz  More  Definitb. 

Where  the  only  objection  to  a  petltioQ  is 
that  the  material  facts  are  set  forth  is  general 
terms  and  amount  to  mere  conclusions  of  facts, 
the  remedy  is  a  motion  to  make  more  definite 
and  certain,  and,  where  such  a  petition  is  not 
attaclied  b7  motion,  a  demurrer  snouid  be  orer- 
mled. 

TEd.  Note.— For  other  cases,  see  Pleadltuc, 
Cent  Diff.  U  426.  42»-435.  437-448.  llfS- 
im;  Dee.  Dig.  ||  i93,  867.*  j 

Appeal  from  District  Court,  Neosho  County. 

Action  by  the  Board  of  Commissioners  of 
Neosho  County  against  Hattie  Spearman  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants  appeal.   Reversed  and  remanded. 

David  F.  Carson,  of  Kansas  City,  Jones, 
Reid  &  Allen,  of  Chanute,  and  Jas.  A  Allen, 
of  Chanute,  for  appellants.  R.  B.  Smith,  of 
Cbanute,  and  CUne  ft  dteattou,  of  Erle^  for 
appellee. 

PORTER,  J.  Action  by  the  county  to 
foreclose  a  tax  lien.  Hie  court  sustained  a 
demurrer  to  the  answer  of  appellant  The 
only  question  is  whether  the  answer  Stated 
a  defense  good  as  against  a  general  de- 
murrer. The  objections  to  the  answer  are 
that  the  material  facts  are  stated  in  gener- 
al terms  and  amount  to  mere  conclusions  of 
the  pleader.  The  Hen  sought  to  be  fore- 
closed Is  for  special  taxes  assessed  against 
appellant's  land  to  pay  for  the  construction 
of  a  levee  by  a  drainage  district.  The  an- 
swer alleged  that  the  levee  was  never  com- 
pleted ;  that  It  had  been  changed  In  a  num- 
ber of  Important  particulars,  and  as  con- 
structed was  and  is  a  material  departure 
from  the  levee  as  originally  located  and  con- 
tracted for ;  that  the  board  of  county  com- 
missioners acted  upon  erroneous,  untrue,  and 
misleading  statements  of  the  engineer  In 
making  assessments ;  that  such  assessments 
are  in  excess  of  the  value  of  the  property 
and  of  the  estimate  made  by  the  engineer; 
and  that  they  amount  to  a  confiscation  of 
appellant's  property.  A  motion  to  require 
the  answer  to  be  made  definite  and  certain 
by  alleging  ta  what  respect  the  levee  as  con- 
structed liad  been  changed  from  the  original 
specifications,  to  what  extent  it  had  not  been 
completed,  and  in  what  respect  the  engineer's 
estimate  were  erroneous,  would  Iiave  been 
proper;  but  a  general  demurrer  is  not  the 
way  to  attack  a  petition  bad  for  generality 
of  Its  averments,  or  for  general  statements 


of  eoncluslons  of  fact  Ueagher  ▼.  Morgan, 
3  Kan.  372,  87  Am.  Dec.  476 ;  Gllmore  v.  Nor- 
ton, 10  Kan.  491;  Leavenworth  Ll  ft  a.  R. 
Co.  v.  I^hy,  12  Kan.  124;  McPberson  v. 
Klngsbaker,  22  Kan.  646 ;  Hayes  v.  Railway 
Co.,  84  Kan.  1,  4, 113  Pac.  421;  Oano  v.  Cun- 
ningham, 88  Kan.  300,  302,  128  Pac  372. 

In  the  absence  of  a  motion  to  make  more 
definite  and  certain,  the  general  statements 
of  conclusions  of  fact  will  be  lield  good  as 
against  a  demurrer. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurra.  All  the  Jostfrai  eoDCurrlng. 

(at  KuL  un 
STATU  ea  rd.  DAWSON,  Atty.  GeM.,  T. 
INNB8  et  aLt 
(Supreme  Court  of  Kansas.   March  8,  ISIS.) 

(SvlUiiut  i$  tke  Courts 

1.  Schools  and  School  Distbictb  (|  167*)-- 
.  Tkxt- Books— Umifobmitt. 

llie  uniformity  act  (chapter  179,  Laws  of 
1807;  Gen.  SUt  1909,  ll  7810-7838)  requires, 
the  use  of  the  same  text-books  in  all  the 
schools.  In  order  to  lessen  the  expense  wbUe 
insuring  the  qnality. 

[Ed.  Note.— For  other  caaes.  see  ScbetdM  and 
School  Districts,  Cent  Dig.  %  838;  Dea  Dig. 
I  167.«] 

2.  Schools  and  School  Djstbicts  (|  167*)— 
City  Board  of  Education— Adoption  ot 
School  Books. 

The  board  of  education  of  a  city  has  no 
power  to  adopt  and  use  in  its  schools  other 
books  than  those  adopted  by  the  state  text- 
book commission,  except  such  proper  books  of 
reference  as  may  reasonably  be  used  as  such: 
books  of  reference  being  books  to  refer  to  in 
connection  with,  but  not  to  ose  in  place  of, 
the  regular  text-books. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  1  838;  Dec  Dig. 
1  167.*]  .  ^ 

8.  SCHOOta  AHD  SCHOOI.  I>tBTBIOrB  (1 167*)— 

TlXT-BOOXB— IlTJDNCTIOH. 

It  was  admitted  and  shown  that  the  de- 
fendants had  "adopted"  and  were  using  other 
and  costlier  readers  than  those  prescribed  by 
the  commission,  practically  in  the  same  manner 
as  if  they  had  aiU  been  regularly  and  lawfully 
adopted.  Held  error  to  refuse  an  injunction 
against  the  continuance  of  such  practice. 

[Ed.  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Cent.  Dig.  |  8S8;  Dec.  Dig. 
8  167.*J  •  . 

(AddiUonal  ByUabua  hy  Editorial  Btaff.) 

4.  Schools  and  School  Dxstbicts  (|  167*)— 

"Befebincb  Books." 

"Reference  books"  are  ordinarily  under- 
stood to  mean  books  to  refer  to,  a  reference, 
library  being  defined  by  Webster  as  a  library 
for  public  reference,  where  the  hooks  are  iiot 
allowed  to  be  taken  ont  or  put  in;  and  a  first 
reader  cannot  be  need  as  a  reference  book  hy 
a  child  learning  to  read  In  another. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  838;  Dec  Dig. 
I  167.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty. 

Action  by  the  State  of  Kansas,  on  the  re- 
lation of  John  S.  DawBon,  Attorney  General. 


*ror  otasr  ossas  sss  sasw  tople  and  ssctlon  NUHBsa  la  Dec.  Dig.  it  Am.  Dig.  K«r-Ne.  Ssriw  ft  Bsp'r 
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for  an  InjoncUon  against  Oeorge  Innea  and 
others.  IiiJuncUon  denied.  Plaintiff  appeals. 
ReTersed  and  remanded. 

John  8.  Dawson,  Atty.  Gen.,  and  Hugh  T. 
Fisher,  of  Topeka,  for  appellant  Wm.  B. 
Htgf^ins  and  James  H.  Mitchell,  both  of  Law- 
rence, for  appellees. 

W£ST,  J.  This  action  was  brought  by  the 
state,  on  the  relation  of  John  B.  Dawson,  At- 
torney General,  to  enjoin  the  board  of  edu- 
cation and  superlntendmt  of  scbools  of  the 
city  of  Lawrence  from  adopting,  nslng,  or 
permitting  to  be  used,  certain  unadopted 
text-book&  l^he  petition  alleged  that  the 
toKt-book  commission  bad  adopted  certain 
readov  for  the  first,  second,  third,  ftntrth, 
and  fifth  grade{^  the  marlmnm  prices  fixed 
being  10,  17,  2S,  30  and  40  cents,  respectlTe' 
ly;  that  the  defoidants  had  adopted  certain 
text-books,  and  were  nslng  them  and  per. 
mltting  them  to  be  used,  Including  Ward's, 
First  Beadar  and  Ward's  Second  Bender, 
costing  40  and  45  cents,  reBS>ectiTely,  instead 
of  10  and  IT  cents,  the  cost  of  the  adopted 
readers.  The  answer  admitted  that  the  de- 
foidants  bad  adopted  and  were  using  and 
permitting  to  be ,  used  tbe  books  named  In 
the  petition,  including  Ward's  Primer  and 
Ward's  First  and  Second  Readers:  The  an- 
swer, among  other  things,  further  alleged: 
That  the  text-books  adopited  by  the  text- 
boQk  commission  were  sulBdent  to  occupy  the 
time  of  the  pnplls  for  only  five  or  idz  months 
of  the  sduwl  year,  and  Insnffldent  ta  ac- 
complish the  teadiing  of  words,  the  mechan- 
ics of  reading,  and  tbe  simplest  exiaresalons 
of  Bnglish  and  of  good  literature  to  the  ex- 
tent desired  by  tbe  board  of  education;  and 
that,  If  restricted  to  the  nse  of  the  adopted 
texts,  pnplls  would  be  greatly  harmed  In 
their  dertiopment  of  a  vocabulary,  in  learn- 
ing tbe  "mechanlcv  of  reading,"  etc.  ''Where- 
fore the  said  board  of  education  has  adopted 
and  is  using  and  permitting  to  be  used  in 
connection  with  the  said  readns  adopted 
by  the  state  text-book  commlsHlon,  and  wltb 
reference  to  the  matter  therein  contained, 
*  *  *  Ward's  Primer  and  Ward's  First 
and  Second  Readers."  That  by  direction  of 
the  board  of  education,  and  with  ika  consent, 
the  additional  work  of  instruction  and  read- 
ing In  the  first  and  second  grades  was  form- 
ulated ^ther  as  introductory  or  supplemen- 
tary to  the  matter  contained  in  the  adopted 
books;  and  that  the  state  board  of  education 
bad  adopted  and  authorized  the  use  of  state 
text-books  supplementary  to  those  adopted 
by  the  commission. 

The  court  made  findings  of  facts  In  accord- 
ance with  these  allegations  and  admissions, 
and  found,  also,  that  tbe  Attorney  General 
and  department  of  public  instruction  had 
construed  the  textbook  law  as  giving  per- 
mission to  use  supplementary  readers,  if  the 
adopted  books  were  used  in  good  foltb;  that, 
it  raaCricted  to  tta«  adopted  books,  the  pupils 


would  be  greatly  hindered,  and  would  anlEer 
loss  in  their  der^pment  of  a  Tocabulary, 
in  the  mechanics  of  reading  sndi  as  enuncia- 
tion, pronunciation,  exiveasion,  and  tbe  Uk^ 
in  acQuainting  themselves  with  the  Blmpler 
expressiona  of  EngU^  etc  Aa  a  ooiudnslon 
of  law,  it  was  decided  that  to  oijoln  the 
defendant  as  prayed  for  would  be  moat 
harmful  to  tbe  school  children  and  a  most 
unconscionable  exercise  of  the  eqnlty  pow- 
ers of  the  court  Ttie  injunction  was  there- 
fore denied,  and  the  defendants  givm  jndg^ 
ment  for  costs.  The  plaintiff  aK>ea]s. 

Section  7813,  General  Statutes  1909,  aa- 
powers  the  textbook  oosmniasion  to  select 
and  adopt  a  uniform  series  of  school  ^t- 
books  tor  use  in  the  public  sdiools  in  cer- 
tain named  branches,  including  reading;  and 
section  7816  fixes  the  maximum  prices  for 
first  and  second  readers  at  10  and  17  centa, 
respectirdy.  Section  TS22  anthorizes  tbe 
school  district,  by  a  vote  at  an  annual  meet* 
Ing,  to  purchase,  own,  and  furnish  text- 
books, as  provided  In  the  act,  for  use  in  tbe 
schools,  free  of  diarge  to  the  pupil&  Sec- 
tim  7824  requires  the  contract  made  by  the 
text-book  commission  to  be  for  five  years 
each,  and  provides  tiiat  no  school  district 
board  or  board  of  education  of  any  <dty  of 
the  first  and  second  class  shall  adopt,  use,  m 
permit  to  be  used,  any  other  school  text 
books  than  those  provided  for  in  this  act, 
"provided  that  nothing  herdn  contained 
shall  be  construed  to  prevent  the  teachers  and 
pnplls  of  this  state  fnnn  using  any  school 
text-book  other  than  those  provided  for  in 
this  act  as  reference  books  in  sudi  schools." 
SecU'm  7830  makes  it  a  misdemeanor  for  any 
person  to  demand  or  receive  anything  above 
the  contract  price  for  adopted  books,  except 
the  10  per  eeot  allowed  local  agents  and 
dealers,  and  provides  that  "any  member  of 
any  schpol  board  In  any  city  of  the  first 
or  second  class  or  any  teacher  of  any  school, 
who  shall  adopt,  use  or  permit  to  be  used,  or 
cause  to  be  used  in  any  public  school  of  this 
state,  any  other  text-book  or  books  than 
those  pro\ided  for  in  this  act,  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  upon  con- 
viction in  any  court  of  .competent  Jurisdic- 
tion shall  be  fined  in  any  sum  not  less  than 
$25  or  more  than  (100,  or  by  imprisonment  in 
the  coimty  Jail  not  to  exceed  90  days,  or  by 
both  such  fine  and  Imprisonment." 

The  state  board  of  education*  consisting  of 
the  state  superintendent,  the  chancellor  of 
the  state  university,  the  president  of  the 
State  Agricultural  College,  the  president  of 
the  State  Normal  School,  and  three  others 
appointed  by  the  Governor  by  and  with  tbe 
consent  of  the  Senate,  was  required  by  chap- 
ter 387  of  the  Laws  of  1906  to  prescribe  a 
course  of  stud}*  for  the  normal  Institutes 
and  for  the  public  schools  of  the  state,  and 
to  revise  the  same  when  the  Interest  of  ' the 
schools  should  require  it,  provided  that  the 
course  of  study  for  all  elementary  schools 
Ediould  include  all  studiea  required  by  g»> 
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tain  other  statutes,  wblcb  Include  reading. 
This  board  prepared  a  course  of  study,  a  re- 
vised edition  of  which  was  dated  September, 
1910,  and  included  a  coarse  in  reading  In  the 
adopted  books.  On  page  12  of  this  publica- 
tion a  paragraph  doses  with  this  sentence: 
"If  the  classes  can  complete  this  book  in  less 
time  than  suggested  it  is  a  good  plan  to 
take  up  a  new  book  of  the  same  grade." 
The  opinion  of  the  former  Attorney  General 
and  superintendent  of  Instmctlon,  under 
date  of  November  18,  1908,  was  to  the  ef- 
fect that  a  school  board  has  the  legal  right 
to  adopt  books  to  supplement  the  adopted 
books,  providing  the  latter  are  used  in  good 
fftitb,  and  that  the  former  are  not  made  a 
mere  pretext  to  avoid  the  use  of  r^lar 
adopted  state  texts;  that  a  school  board  has 
the  legal  right  to  provide  a  supplemental  or 
advanced  text-book  to  follow  the  state  text, 
when  It  has  been  honestly  and  properly  com- 
pleted. 

[1]  It  Is  suggested  that,  as  the  findings 
were  sustained  by  evidence,  they  cannot  be 
set  aside.  Assuming,  however,  that  they 
must  stand  as  correct,  it  remains  to  be  de- 
termined whether  the  conclusions  of  law  are 
Justified  thereby.  It  is  well  understood  that 
the  demand  for  uniformity  of  school  books, 
after  much  public  discussion,  developed  into 
the  statute  referred  to,  for  the  purpose  of 
lessening  the  expense  of  books  for  the  use 
of  Kansas  pupils  and  to  Insure  a  good  quali- 
ty fit  a  reasonable  price.  Parents  with 
large  families  of  dilldren  moving  from  one 
portion  of  the  state  or  from  one  district  to 
another  often  found  that  the  books  with 
which  they  had  sui^lied  their  <dilldrMi  were 
entirely  uselestr,  and  that  new  ones  must  be 
purchased;  that  some  were  of  inferior  qnall- 
ty.  and  most.  If  not  all,  were  enlarged  for 
exorbitantly.  To  do  away  with  this  crying 
evil  and  the  burdoisome  expense  incident 
theretc^  the  law  was  passed,  and  the  whole 
matter  was  placed  within  the  control  of  the 
state  text-book  commission.  As  said  In  State 
ex  rd.  T.  Falrchlld,  87  Kan.  781,  125  Pac. 
40:  "It  is  a  matter  of  common  knowledge 
that  the  principal  mischief  sought  to  be 
avoided  by  the  statute  was  the  lack  of  uni- 
fonalty  in  the  books  in  the  same  grades  bt 
the  public  schools,  whicb  necessitated  the 
purchase  of  new  books  for  school  children, 
when  a  family  moved  from  one  town  to  an- 
other, or  from  one  district  to  another." 

[2]  Hie  mere  authority  of  the  state  board 
of  education  to  prescribe  a  course  of  study 
does  not  give  that  board  any  power  to  amend 
the  statute  or  control  the  action  of  the  state 
text-book  commission  In  respect  to  the  books 
to  be  used  in  the  public  schools  of  the  state. 
The  law  prescribes  the  books  which  are  to 
be  used,  and  the  board  of  education  merely 
prescribes  the  course  of  study  to  be  followed 
in  such  use.  The  whole  question,  therefore, 
rests  upon  the  meaning  of  -  the  proviso,  al- 
rea4y  quoted,  that  nothing  shall  be  construed 
to  tanmnt  tbe  use  ot  any  sdUKd  tat>boofc% 


other  than  those  provided  for  in  this  act,  as 
reference  books  In  such  schools.  It  is  argued 
that  the  intention  of  the  L^tslature  was 
simply  to  provide  a  series  of  basic  texts  and 
permit  the  use  of  any  sort  of  books,  evea 
other  text-books,  ft>r  the  purpose  of  refer- 
ence. The  practical  suggestion  which  would 
arise  in  the  mind  of  any  father  with  a  half 
dozen  children  would  be  how  he  had  been 
saved  expense  by  the  uniformity  act,  If,  in 
addition  to  their  first  and  second  readers  at 
10  and  17  cents,  he  should  be  required  to 
supply  them  with  other  readers  at  two  or 
three  times  this  price,  to  be  used  under  the 
guise  of  reference  books.  But  it  is  said  that 
the  L^lslature  has  given  this  construction 
by  the  language  used  in  section  4,  c  267, 
Laws  of  1911.  This  was  an  act  "relating  to 
boards  of  education  and  schools  In  dtles  of 
the  first  and  second  class  and  repealing  cer- 
tain other  acts  and  parts  of  acts  In  conflict 
with  the  provisions  hereof."  It  relates  al- 
most wholly  to  the  election  and  duties  of 
the  boards  of  education.  Section  4  provides, 
however:  "That  the  board  of  education  shall 
not  authorize  or  permit  any  teacher  or  other 
employe  to  exclude  as  a  basic  text-book  any 
text-book  or  other  adoption  now  or  hereaft- 
er adopted  under  authority  of  General  Stat- 
utes of  this  state,  and  any  violation  of  this 
act  shall  render  the  violator  liable  to  tbe 
same  penalties  as  prescribed  in  Chapter  17^ 
Ijiws  of  1897." 

There  is  nothing  whatever  in  this  title 
to  Indicate  any  Intention  to  amend  any  por* 
tlon  of  the  text-book  law,  Keltber  does  tbe 
act  contain  any  language  evidencing  an  ef- 
fort to  modify  or  Impair  the  general  law  un- 
der which  school  books  are  adopted  and  their 
use  prescribed.  If  this  section  means  any- 
thing, it  Is  in  the  nature  of  a  reminder  and 
reinforcement  of  the  penalty  section  already 
referred  to.  It  certainly  does  not  authorize; 
In  tbe  slightest  degree,  the  use  of  books  other 
than  those  prescribed  by  the  text-book  com- 
mission. The  inference  to  be  drawn  from 
the  language  Is  that  certain  boards  of  educa- 
tion had  gone  so  far  as  to  exclude  the  adopt- 
ed books,  and  had  nsorped  tha  province  ot 
determining  for  themselves,  regardless  of  the 
text-book  commission,  what  texts  should  in 
fact  be  used.  The  use  of  the  word  "basic" 
may  be  unfortunate,  and  may  have  been 
designed  by  the  person  who  drafted  the  sec- 
tion as  one  for  convenient  exploitation  for 
future  purposes;  but  it  is  sufficient  to  say 
that  a  prohibition  against  excluding  adopted 
books  as  "basic"  books  is  no  license  to  over- 
ride the  decisions  of  the  text-book  commis- 
sion and  evade  the  law  by  naming  tbe  adopt- 
ed books  "basic,"  and  using  others  more  to 
tbe  taste  of  the  local  board  of  educatloa  for 
the  real  purpose  of  Instruction. 

[4]  The  Legislature  long  ago  prescribed 
that  "words  and  phrases  shall  be  construed 
according  to  the  context  and  the  approved 
use  of  tbe  language,"  Gen.  Stat  1909,  i  90B7. 
We  oMlDfttUy  ondCTStaad  bj  t^»eaos  books 
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twoks  to  refer  to.  Webster  deflnea  a  refer- 
ence library  as  "a  library  for  public  refer- 
ence, but  where  the  books  are  not  allowed 
to  be  taken  out"  Webster's  New  Internation- 
al Dictionary,  1912.  He  deflnea  reference  as 
"an  act  of  referring,  or  state  of  being  refer- 
red, as  reference  to  a  chart"  He  deflnea 
"refer,"  "To  bring,  carry  or  send  back,"  and,  aa 
uses  of  the  word,  dtes:  "As  to  refer  a  student 
to  a  book;  to  refer  a  bill  to  a  committee." 
It  is  plain  that  In  snch  studies  as  history, 
literature,  or  dvU  government  the  text-book 
could  naturally  and  profitably  be  auppl^ent- 
ed  by  r^erence  to  other  books  on  these  sub- 
jects, In  order  to  obtain  broader  or  different 
views  of  other  authors.  Bat  how  one  first 
reader  can  be  used  as  a  reference  book  by  a 
child  learning  to  read  In  another  Is  dlfUcnlt 
to  understand.  The  eonuntm  sense  of  It  la 
that  no  8U<^  result  was  contemplated;  but 
that  the  Legislature  had  In  view  such  studies 
as  nUg^t  naturally  and  properly  be  aided  by 
referoice  to  other  books  on  kindred  subjects. 

One  witness  testified  that  in  the  second 
grade  thegr  used  the  adopted  reader.  Ward's 
First  Reader,  and  Ward's  Second  Reader; 
that  the  teachers  had  the  privilege  of  do- 
ing as  they  liked;  tliat  some  began  with  one 
book  and  some  with  another,  the  only  require- 
ment being  that  they  get  through  all  of  them 
at  the  end  of  the  year;  that  mucb  of  the 
work  In  the  Ward  b0(*s  was  parallel  with 
that  of  the  adopted  books  and  some  of  It 
preliminary.  The  witness  was  unable  to 
state  how  there  could  be  a  uniform  system 
If  each  boani  used  Its  pmi  discretion.  A 
teacher  testified  that  she  completed  the  first 
half  of  tbe  Ward  reader  first,  using  the  Ward 
raider  for  the  entbw  first  six  weeks  as  a 
text  Another  that  she  used  Oie  adopted 
books  and  Ward's  First  Reader  for  the  first 
term,  and  for  the  second  term  used  the  Ward 
in  thci  morning  and  the  adopted  In  the  after- 
noon, exercising  her  own  Judgment  as  to 
what  part  of  the  Kansas  course  to  follow. 

While  it  does  not  appear  from  the  evidence 
that  the  pni^  or  the  parents  are  impera- 
tively required  by  the  local  s<^ool  authori- 
ties to  purchase  the  unadopted  books,  there 
Is  no  claim  that  the  board  purchases  them; 
and  we  must  conclude  that  the  practical  ef- 
fect of  the  method  adopted  at  Lawrence  Is 
that  the  parents  of  children  in  the  first  and 
second  grades  must  buy  the  adopted  books 
at  10  and  17  cents  and  the  nnadopted  books 
at  40  and  45  cents.  Should  these  same  par- 
4fnts  move  to  Topefca  and  find  a  board  with 
different  notions,  requiring  books  by  some 
other  author;  and  provide  them  accordingly, 
and  then  move  to  Wichita  and  find  a  differ- 
ent requirement,  it  would  doubtless  occur 
to  them  that  uniformity  of  tnct-boqks  in 
Kansas  Is  more  nominal  than  reel. 

In  1001  an  attempt  was  made  to  amend 
the  unifonnlty  act,  so  as  to  provide  for  "sup- 
plemental" books.  The  attempt  was  a  fall- 
tire.     Senator  McMllIIan,  in  his  protest 


against  this  t>roviston,  said:  "Further,  the 
amendnient  permltttng  the  use  of  Bu^lemen- 
tal  text-books  *  •  *  will  be  found  to  be 
the  entering  wedge  In  destroylDg  state  uni- 
formity, and,  whether  so  Intended  or  so  un- 
derstood by  the  movers  of  the  same,  is  so 
constmed  by  the  book  trusts,  who  in  reality 
are  behind  this  fight  on  the  laws  which  thUi 
act  will  displace.  That  the  changes  made  in 
this  law  will  be  followed  by  a  gradual  and 
eventually  marked  increase  In  the  cost  of 
school  books  to  the  pnplls  of  this  state.  For 
these  reasons,  I  vote  'No.' "  Sen.  Jour.  1901, 
895.. 

No  more  insidious  and  yet  effective  manner 
of  nullifying  the  statute  and  bringing  bade 
the  very  burdens  It  was  Intended  to  dissipate 
could  well  be  devised  than  the  one  used  In 
this  case.  If  the  obedience  to  the  law  as  It 
now  exists  works  harm  to  certain  pupils, 
who  complete  the  use  of  the  adopted  readers 
before  the  close  of  the  term,  the  legislative^ 
and  not  the  Judicial,  department  of  the  gov- 
ernment iB  the  one  to  enact  needed  amend- 
ments. Other  courts,  finding  similar  situa- 
tions, have  spoken  to  the  same  effect  West- 
land  Pnbllsbing  Co.  v.  Royal,  30  Wash.  309. 
78  Pac  1096;  Wagner  v.  Boyal,  36  Wash. 
428,  78  Pac.  1095;  State  ex  rel.  v.  Ha  worth. 
School  Trustee,  etc:,  122  Ind.  462,  23  N.  EL 
046,  7  U  R,  A.  240;  State  ex  rel.  Roberta  v. 
School  Directors  of  Springfield,  74  Mo.  21. 

As  to  the  attitude  of  the  legal  and  educa- 
tional departments,  It  is  proper  to  say  that 
this  action  was  brought  by  the  present  At- 
torney General,  and  that  former  Superin- 
tendent Faircbild,  lu  Circular  No.  122f,  un- 
der date  of  June  30,  1909,  vms  at  pains  to 
print  the  following:  "It  is  unlawful  to  use 
In  the  schools  of  Kansas  any  texts  in  the 
subjects  named  other  than  the  ones  adopted 
by  this  commission." 

The  Judgment  Is  reversed  and  the  cause  re- 
manded, with  directions  to  grant  the  injuoc- 
tion  as  prayed  for.  All  the  Justices  concur 
ring, 

(8f  Kan.  K) 
CITT  OP  WTNFIBLD  v.  BELL. 
(Supreme  Court  of  Kansas.   March  8^  IftlS.) 

{Bvliahus  by  the  Cwrt.) 
Statutes  (|  123*>— Tma  or  Aoi  — RoAOS 

AND  HlQMWATB. 

The  title  of  the  "Act  in  relation  to  roads 
and  highways"  (Laws  1911.  c  248)  is  saffi- 
ciently  comprehensive  to  cover  the  provisioa 
in  the  act  which  imposes  a  penalty  on  .those 
who  are  chargeable  with  a  poll  tax  and  refuse 
to  pay  the  same. 

[Ed.  Note.— For  other  cases,  see  StatQtei, 
Cent  Dig.  II  176-183;  Dec  lAf.  |  123.*] 

Appeal  from  EHstrict  Court,  Cowl^  County 
Action  by  the  City  of  Wlnfleld  against  B» 
coe  Bell.    Judgment  for  idalntlff,  and  de- 
fendant appeala  Affirmed. 


•Vat  other  cmw  mmum  Uvlc-udMcUoa  NUllBER  in  Des.  iOlg.  *  Am.  OIs.  KejtrNo.  BerfM  *  RW'r  IsdaiM 
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Hackney  ft  Lafferty  and  Roecoe  Bell,  all 
or  Winfldd,  for  appellaxit  O.  P.  ffuUw,  of 
WlnOeld,  tor  appellM; 

JOIINSTON,  C  J.  This  case  InrolTes  the 
ralldlty  of  a  provision  of  the  road  law  re- 
ceutly  enacted,  which  requires  the  payment 
of  a  poll  tax,  and  provides  that  any  one  fall- 
ing to  pay  the  tax  shall  upon  conviction  be 
adjudged  guilty  of  a  misdemeanor.  Laws 
1811,  c.  248,  {  36.  The  appelant  resisted  the 
payment  of  the  tax  on  the  ground  that  the 
provision  Imposing  a  penalty  for  nonpayment 
la  not  within  the  title  of  the  act  The  title 
Is.  "An  act  in  relation  to  roads  and  high- 
ways," and  repealing  certain  acts  and  parts 
of  acts  which  are  named.  This  is  one  of  the 
broadest  and  most  comprehensive  of  titles. 
It  has  a  single  subject,  which  fairly  embraces 
all  the  steps  in  establishing,  building,  and 
maintaining  highways,  and  for  raising  the 
revenue  necessary  to  accomplish  the  legisla- 
tive purpose.  The  provisions  for  enfordng 
compliance  with  the  act  are  naturally  and 
reasonably  connected  with  its  subject,  and 
are  germane  to  Its  title.  Acts  with  general 
titles  of  this  kind  prescribing  requirements 
and  which  include  provisions  to  compel  obedi- 
ence to  tbem  have  been  frequently  considered 
and  upheld.  It  was  said  In  Barrod  v.  Lath- 
am Mercantile  &  Ccmmerdal  Co.,  77  Kan. 
466,  468,  95  Pac.  11,  12,  that:  "An  examina- 
tion of  mnny  of  our  general  laws  will  show 
that  the  Incorporation  of  penalties  In  acts 
having  only  a  general  and  comprehensive 
title  has  been  ctimmon  practice  In  our  legis- 
lation. The  executor's  act  has  such  a  gen- 
eral title,  and  yet  It  embraces  an  instance 
of  embezzlement,  and  provides  punishment 
therefor.  'An  act  in  relation  to  marriage'  is 
another  example  of  this  practice.  'An  act  in 
relation  to  roads  and  highways'  includes  pen- 
alties for  obstructing  roads,  defacing  mile- 
stones, and  the  like.  Whenever  the  penalty 
Is  fairly  luddental  to  the  regulation  of  the 
anbject  expressed,  it  may  properly  be  includ- 
ed In  the  act  without  special  mention  in  the 
title.  The  act  In  question  is  to  regulate  in- 
surance companies,  and  this  suggests  means 
to  make  the  regulation  effective.  To  r^ulate 
is  to  direct  by  rule  or  restriction ;  to  govern." 
Other  authorities  tending  to  sustain  the  va- 
lidity of  such  a  title  are  Bowman  et  al.  t. 
Cockrill,  6  Can.  311;  Woodruff  v.  Baldwin, 
23  Kan.  491 ;  La  Harpe  v.  Gas  Co.,  69  Kan. 
07,  76  Pac.  448 ;  State  v.  .Thomas,  74  Kan. 
360,  86  Pac.  499;  State  v.  Everbardy,  75 
Kan.  851,  90  Pac.  276;  In  re  Bills,  76  Kan. 
368,  91  Pac.  81;  State  v.  Peyton,  234  Mo. 
617,  137  S.  W.  979,  Ann.  Caa.  1912D,  154,  and 
note. 

The  legislative  purpose  was  to  provide  for 
the  establishing,  making,  and  maintslnlog  of 
highways,  and  the  penalty  provision  in  the 
aTt  has  a  logical  connection  with  the  gen- 
eral anhject,  and  Is  fairly  adapted  to  ac- 


complish the  leglslattve  purpose.  The  met  Is 
valid,  and  under  eectipD  IS  thereof  the  elty. 
was  given  power  to  pass  any  ordinance  nee-' 
esrary  to  cany  out  the  provlilons  ef  the  aet 
The  judgment  of  Uie  district  court  Ss  af- 
firmed. All  the  Justices  concurring. 


(»  Ksn.  IBU 

MILLER  V.  MILLER  et  aLf  ■ 

SAME  V.  WATMIRE  et  aL 
(Supreme  Goozt  ot  Kansas.   March  8.  1018.) 

(Syllahut  by  the  Ocvrt.) 

1.  DivoaCB  (I  328*)— DacBBK  OF  Foanoir 
Btatb— Faith  and  Cbbmt. 

By  a  statute  of  this  state  any  jadgment  or 
decree  of  divorce  rendered  upon  publication, 
service  in  any  state  ot  the  United  States,  in 
conformity  to  the  laws  thereof,  has  the  same 
force,  and  must  be  given  the  same  tutik  and 
credit,  as  if  rendered  by  a  court  of  tUs  state. 

[Ed.  Note.— For  other  cases,  see  Divorea^ 
Cent  Dig.  ||  iB31-834 ;  Dec  Dig.  {  828.*] 

2.  JUDGMBNT  (I  497*)— CoNCLUaiVlNEBB. 

It  is  a  law  of  tbis  state  that  whenever  the 
jurisdiction  of  a  court  depends  upon  a  fact 
properly  litigated  and  determined  hi  the  action 
itself  the  judgment  rendered  finding  the  fact 
is  conclusive  evidence  of-  its  existence  and  of 
the  jurisdiction  of  the  court,  until  the  judgment 
is  vacated,  reversed,  or  annulled  In  a  direct 
proceeding  instituted  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  JudgmenW 
Cent.  Dig.  18  937,  938;  Dec  Dig.  |  497.*] 

3.  DivoBoa  (I  827*)— jDDOiOEire— OOLUnEU 

Attack. 

Under  the  laws  of  the  territory  ot  Utah 
it  was  necessary  for  the  plaintiff,  in  an  action 
for  i^Torce,  to  plead  ana  prove  residence  In 
the  territory  for  one  year  prior  to  the  com- 
mencement of  the  proceeding.  Held,  that  » 
judgment  ot  divorce  rendered  apon  pnblicatioik 
service  against  a  resident  of  tats  state  hy  a 
court  of  Utah  having  jurisdiction  of  actiona 
for  divorce,  as  the  result  of  proceedings  in  all 
respects  regular,  cannot  be  collaterally  im- 
peached In  this  state,  on  the  ground  that  Uie 
plaintiff  was  in  fact  a  resident  of  Kansas  knA 
not  of  Utah.  - 

[Ed.  Note.— For  other  cases,  see  Divorce^ 
Cent  Dig.  SS  831-834;  Dec  Dig.  |  327.*] 

4.  DiVOBCB  (i  168*)  —  DiOBB  — COUiUBU 

Attack.  ' 
Neither  can  such  judgment  be  collaterally 
impeached  on  the  ground  that  it  was  procured 
by  means  of  fraud  practiced  by  the  succMsful 
party.  » 

[Ed.  Note.— For  other  cases,  see  IHvorcek 
Cent  Dig.  11  649,  550;  Dec  ^  {  168.*] 

Appeal  from  District  Oonrt,  Uan  County. 
Appeal   from   District '  Conrt,  WooOsoa 

County. 

Actions  by  <Dora  Miller,  as  guardian 
against  Dora  Milln  and  others,  and  by  Don 
Miller,  as  guardian,  against  violence  Way- 
mire  and  oOierB.  Jud^neat  tor  defeodaDtB 
In  both  case^  and  plaintiff  In  eadi  case  ap- 
peals.  Affirmed.  i: 

Joe  Rolston,  of  Burlington,  for  appellant. 
Lamb  &  HoRueland,  of  Yates  "Ceuter,  John 
A.  Hall,  of  Pleasanton,  and  W.  R.  Riddle,  ot 
Ft  Scott,  for  appellees. 


•Tor  etbsr  cmm  sss  Mm*  toyUi  sad  steUbn  NDlfBBR  In  Dw.  DIs<  a  An.  Dig.  Kmf-Vo.  g«fsa4  Jtep'K  TiilfW 
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BCBCH.  J.  The  action  In  the  district 
court  was  one  of  ejectment  and  for  parU- 
ttoa.  It  waa  brought  by  Dora  Miller,  as 
gnardlan  of  her  mother.  Maggie  Waymire, 
aa  ioBane  person.  The  property  in  contro- 
versy  formerly  belonged  to  Hiram  Waymlre, 
the  plalntiCTa  father,  and  Is  now  claimed  by 
J.  R.  Holmes.  Hiram  Waymiire  died  in  Aa- 
gust,  1908.  The  petition  asserts  that  the 
Holmes  title  is  invalid;  and  that  upon  the 
death  of  Hiram  Waymire  the  land  became 
the  property  of  Maggie  Waymire  and  Dora 
Miller.  Judgment  was  rendered  against  the 
plaintiff,  and  she  appeals. 

Hiram  Waymire  and  Maggie  Haflln  were 
married  at  Andeison,  Ind.,  on  April  29,  1869. 
One  child  was  born  to  them,  *Dora,  now  Dora 
Miller.  In  1877  the  family  came  to  Kansas 
and  established  a  residence  at  Pleasanton,  In 
Linn  county.  Ou  May  10,  1882,  proceedings 
were  had  In  the  probate  court  of  Linn  comi- 
ty whereby  Maggie  Waymire  was  foxmd  to 
be  Insane,  and  pursuant  to  such  proceedings 
she  was  taken  to  the  state  hospital  for  the 
Insane  at  Ofiawatomie  on  May  IT,  1SS2,  where 
she  has  ^iQce  been  confined.  The  record 
made  at  the  time  of  her  admission  to  the 
hospital  shows  that  her  disease  was  inherit- 
ed, her  ffither  taarlng  been  insane;  that  It 
took  the  form  of  mdanchoUa  nith  suicidal 
tendendes;  and  that  at  times  she  was  quite 
rationaL  Dr.  tJbls,  superintendent  -of  the 
hospital  since'  1809,  has  known  her  condi- 
tion since  1895,  and  has  never  known  her 
to  have  a  ludd  interval.  On  May  10,  1882, 
letters  of  guardianship  were  Issued  to  Hiram 
Waymire  for  his  wife,  and  he  took  the  oath 
and  gave  the  boud  required  lii  such  cases. 
In  March,  1888,  Hiram  Waymire  commenced 
an  action  for  a  divorce  against  his  wife  In 
Linn  county,  alleging  residence  In  Kansas. 
This  action  ,  was  dismissed  in  August,  18S3. 
In  September,  1883,  he  was  granted  a  divorce 
from  his  wife  by  the  probate  court  of  Salt 
Lake  county,  Utah,  a  court  jwssesslDg  juris- 
diction over  the  subject  of  divorce.  In  No- 
repiber,  1883,  be  was  married  to  Florence 
Shepard,  with .  whom  he  lived  as  his  wife 
until  his  death,  a  period  of  approximately 
26  years.  Six  children  were  bom  to  them, 
two  of  whom  survive  and  are  defendants  In 
the  action.  The  year  following  his  second 
marriage  Hiram  Waymire  established  a  resi- 
dence at  Yates  Center, .  In  Woodson  county, 
where  he  spent  the  remainder  of  his  life, 
and  his  daughter  Dora  continued  to  be  a 
member  of  bis  temlly  until  her  marriage  in 
1891. 

In  the  year  1888  Hiram  Waymire  and 
Florence  Waymire  executed  a  deed  of  the 
land  In  controversy  to  Clara  J.  Holcomb.  It 
was  purchased  by  Louisa  Holmes  in  1895, 
from  whom  her  son,  J.  R.  Holmes,  Inherits. 
Since  1895  the  land  has  been  the  homestead 
of  tb^e  Holmes  families. 

In  April,  1909,  an  amicable  division  of  the 
estate  left  by  Hiram  Waymire  was  made  be- 
tween Dora  MUler,  on  the  one  side,  and 


Florence  Waymire  and  her  two  children,  on 
the  other.  Dora  Miller  received  fl«290  in 
money  and  deeds  to  certain  real  estate.  She 
executed  deeds  on  her  part,  and  a  blU  of 
sale  of  the  personal  property,  in  return. 
The  deedd  which  she  accepted  contained  the 
following  recitation :  "Whereas,  Hiram  Way- 
mire died  Intestate  In  the  summer  of  1908, 
leaving  surviving  him  an  estate  of  real  and 
personal  property,  and  Florence  Waymire, 
his  widow,  and  Glenna  Waymire,  Arthur 
Waymire  and  Dora  MUler,  his  children,  be- 
ing his  sole  surviving  heirs." 

In  August,  1910,  Dpra  Miller  took  out  let* 
tera  of  guardianship  of  her  mother,  and  on 
the  same  day  commenced  the  action  in  which 
the  present  appeal  is  taken.  The  proceed- 
ings in  the  Utah  divorce  case  and  the  laws 
of  Utah  governing  them  were  pleaded  and 
proved.  Residence  In  the  territory  of  Utah 
for  one  year  was  required  of  plaintiffs  in 
actions  for  divorce,  and  that  fact  was  alleged 
In  the  petition  and  found  in  the  Judgment 
together  with  a  proper  cause  for  divorce. 
After  proper  foundation  had  been  laid,  serv- 
Ice  was  made  by  publication,  which  was  In  all 
respects  regular.  The  Judgment  recited  that 
upon  proof  taken  all  the  material  allegations 
of  the  petition  were  sustained  by  testimony 
free  from  all  legal  exceptions  to  its  compe- 
tency, admissibility,  and  sufficiency.  If  the 
Utah  divorce  proceedings  are  not  utterly 
void,  they  cannot  be  collaterally  attacked  tn 
this  action,  and  the  plaintiff  must  fail. 

It  is  claimed  that  Hiram  Waymire  waa  not 
a  resident  of  the  territory  of  Utah,  and  con- 
sequently that  the  probate  court  of  Salt  Lake 
county  liad  no  Jurisdiction  to  grant  the  di- 
vorce. In  the  course  of  the  trial  some  tes- 
timony was  given  that  Hiram  Waymire  was 
away  from  Pteasanton  from  June  to  August, 
1883;  that  he  went  to  Utah  about  the  1st 
of  September,  1S83;  and  that  he  did  not  re- 
turn to  Pleasanton  until  the  latter  part  of 
March,  1884.  Some  of  this  evidence  came 
from  sources  confessedly  unfriendly  to  Hir- 
am Waymire  and  to  Florence  Waymire  and 
her  children. 

If  the  district  court  bad  been  retrying  the 
subject  of  Hiram  Waymlre's  residence  In 
1882  and  1883,  for  the  purpose  of  determin- 
ing the  validity  of  the  Utah  decree,  it  would 
have  had  the  right  to  Insist  upon  the  most 
complete  and  convincing  proof.  The  pre- 
sumptions are  all  in  favor  of  the  r^nlailty 
of  the  Utah  decree.  Besides  this,  some  28 
years  had  gone  by  before  a  reinvestigation 
was  suggested.  Following  the  Utah  decree, 
the  marriage  of  Hiram  Waymire  and  Flor- 
ence Shepard  was  duly  solemnized.  For  a 
quarter  of  a  century  they  demeaned  them- 
selves before  the  eyes  of  the  world  as  hus- 
band and  wife,  and  In  the  Interest  of  Inno- 
cence, morality,  and  the  sanctity  of  the  mar- 
riage relation  the  presumption  In  favor  of 
the  validity  of  that  marriage  Is  the  strongest 
known  to  the  law.  Shepard  v.  Carter,  86 
Kan.  125.  lid  Pac.  633.  38  li.  B.       (N.  8.) 


Digitized  by  Google 


EaiL) 


MILLER  y.  BflLLEK 


683 


568.  The  district  court,  however,  was  not 
j>ermltted  In  this  action  of  ejectment  to  re- 
examine questions  put  In  Issue  and  Mtl^ted 
in  and  decided  by  the  Utah  court  In  the  di- 
vorce case.  It  1»  true  that  judgments  may 
be  collaterally  attacked  for  want  of  Juris- 
diction ;  and  that  the  Utah  court  had  no  ]u- 
rlsdlctton  to  render  the  decree,  unless  the 
plaintiff  had  been  a  resident  of  the  territory 
for  the  statutory  period.  The  fact  of  such 
residence,  however,  was  a  matter  which  the 
plaintiff  was  obliged  to  plead  and  prove  as 
a  part  of  his  cause  of  action.  The  ascertain- 
ment of  the  fact  by  the  court  necessarily 
preceded  an  Investigation  of  the  merits. 

[2]  Jurisdiction  over  the  subject-matter, 
the  plaintiff's  petition,  and  lawful  service 
on  the  defendant  gave  the  court  jurisdiction 
to  determine  whether  or  not  it  had  authority 
to  proceed,  and  its  judgment  finding  the  tact 
is  as  conclusive  as  if  both  parties  had  actual- 
ly appeared,  and  the  case  had  been  contested 
on  the  ground  of  the  nonresldence  of  the 
plaintiff;  it  being  settled  law  In  this  state 
tliat  whenever  jurisdiction  depends  on  a 
fact  properly  litigated  and  determined  in 
the  action  Itself  the  judgment  rendered  Is 
conclusive  evidence  of  the  fact  and  of  juris- 
diction, until  It  is  reversed  or  is  vacated  In 
a  direct  proceeding  for  the  purpose.  In  re 
Wallace,  76  Kan.  432,  89  Pae.  687;  McOor- 
inick  V.  McCormlck,  82  Kan.  31,  107  Pac  546, 
and  cases  cited  In  tliese  opIdIods. 

It  is  Insisted,  however,  that  the  decree  is 
void,  because  It  must  have  been  Induced  by 
false  testimony  and  the  suppression  oC  evi- 
dence regarding  Hiram  Waymlre's  residence; 
and.  consequently,  that  Jurisdiction  was  ob- 
tained by  fraud.  Authorities  are  uumeroos 
wtilch  sustain  this  contention,  but,  as  pointed 
out  in  Plaster  Co.  v.  Blue  Rapids  Township, 
81  Kan.  730, 106  Pac.  1079,  25  L.  B,  A.  (N.  S.) 
1237,  McCormit*  v.  McC!ormick,  82  Kan.  31, 
107  Pac  646,  and  Bleakley  v.  Barclay,  76 
Kan.  462,  89  Pac.  906,  10  L.  B.  A.  (N.  S.)  230, 
they  are  unsound.  The  fraud,  If  any,  did  not 
relate  to  an  extrinsic  or  collateral  matter,  but 
to  a  matter  inherent  In  the  cause  of  action 
Itaelf.  which  the  Utah  court  was  obliged  to 
tareBtlgate  and  determine;  That  court  was 
Just  as  competent  to  test  tlw  credlbiU^  of 
witnesses,  sift  evidence,  and  determine  wheth- 
er or  not  tile  burden  of  proof  had  been  bdb- 
tftlned  as  a  Kansas  court  sitting  for  the  trial 
of  tbe  same  qjaeation  28  years  later;  and  a 
wiee  pnbllc  policy  forbids  the  retnvestlgatloi) 
of  adjudicated  controversies,  when  tlie  ad- 
judication iB  collattfaily  attacked  for  fraud 
In  some  other  proceeding. 

«The  mischief  of  retrying  every  case  In 
wbicb  the  Judgment  or  decree  randered  on 
fiOse  testhnony,  given  by  perjured  witnesses, 
or  on  contracts  or  documents  whose  genuine- 
ness or  validity  was  In  Issue,  and  which  are 
afterwards  ascertained  to  be  forged  or  fraud- 
nimt,  would  be  greater,  by  reason  of  the 
endless  nature  ol  the  strife  than  any  com- 


pensation arlaing'  from  doing  Justice  In  In-- 
dividual  cases."  United  States  t.  Throck- 
morton, 96  U.  a.  61,  68,  2S  L.  Ed.  93. 

The  case  of  Utowlch  r.  Lltowicb,  19  Kan. 
461,  27  Am.  Rep.  146,  decided  by  this  court 
In  1878,  Is  cited  In  opposition  to  the  fore- 
going views.  LItowlch  procured  a  divorce 
from  his  wife  In  Utah.  Neither  party  was  a 
resident  of  Utah,  or  had  ever  been  there.  In 
a  subsequent  action  by  the  wife  for  alimony 
the  validity  of  the  Utah  divorce  was  put  in 
issue,  and  all  the  facts  relating  to  Its  pro- 
curement were  developed  in  evidence.  The 
divorce  was  held  to  be  void  for  want  of  Ju- 
risdiction in  the  court  rendering  it,  and  it 
was  held  that  want  of  jurisdiction  could  be 
shown  by  evidence  ontslde  the  divorce  court. 
The  question  here  encountered,  collateral 
attack  upon  a  matter  regularly  adjudicated 
as  a  portion  of  the  merits  of  the  controversy, 
was  not  raised,  considered,  or  decided,  and 
the  case  was  disposed  of  as  If  the  divorce 
were  directly  assailed  by  the  alimony  action. 

CJourts  generally  have  permitted  foreign 
divorce  decrees  to  be  Impeached  "for  want 
of  jurisdiction,"  when  other  Judgments  could 
not  have  been  similarly  attacked,  because  of 
reluctance  to  permit  foreign  courts  to  fix 
the  marital  status  of  resident  citizens,  and 
because  of  the  peculiar  character  of  the  mar- 
riage relation.  The  marriage  status  has  been 
regarded  as  a  kind  of  res  having  no  situs  In 
the  state  granting  the  divorce,  unless  one  or 
both  of  the  parties  lived  there.  This  attitude 
is  disclosed  in  the  case  of  Hood  v.  State, 
56  Ind.  263,  26  Am.  Rep.  21,  the  first  author- 
ity cited  In  Litowlch  v.  LItowlch.  The  opin- 
ion reads  as  follows:  **To  avoid  misconstruc- 
tion, we  wish  it  to  be  borne  In  mind  that  the 
record  of  the  suit  In  the  territory  of  Utah, 
in  question  in  this  case,  was  not  one  upon  an 
ordinary,  simple  contract  between  parties, 
who  could  make  and  rescind  such  contract 
at  pleasure,  but  it  was  a  suit  to  sever  the 
bonds  of  mabimcHiy  between  the  parties  tn 
tliat  suit;  to  dissolve  a  relation  into  whicli 
the  parties  conld  enter  only  In  accordance 
with  the  law  of  the  state,  and  which  conid 
not  be  dissolved  by  act  of  tbe  parttee,  bat 
only  by  permission  of  ttie  state  having,  at 
tbe  time.  Jurisdiction  over  both  or  one  of 
them.'  As  is  vdl  said  by  Stuar^  In  Nod 
T.  Kwlnft  9  Ind.  87:  'Marriage  Is  more  than 
a  contract  It  is  not  a  mere  matter  of  pecun- 
iary consideration.  It  la  a  great  pnblic  In- 
stitution, giving  charactor  to  out  whole  dvtt 
polity.'  It  is  a  statos;  a  donestlc  relation 
resulting  from  a  oonsnmmated  contract  to 
marry.  Dltson  v.  IMtson,  4  B.  L  87;  People 
T.  DaweU,  2S  Mich.  247,  page  S70  [12  Am. 
Bep.  260].  It  Is  to  a  proceeding  to  dlsM^ 
such  a  reladffli  that  what  Is  said  In  this  caas 

AU  this  is  well  said,  but  it  does  not  afltet 
the  doctrine  at  collateral  atta<dc 

[1-4]  Other  conrts  hare  r^rded  fortft> 
divorce  decrees,  based  on  xnibUcation  swrlocb 
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at  Mongliig  to  a  spedal  elass,  because  th^ 
are  not  protected  by  the  foil  faith  and  credit 
■clanse  of  the  Oonstltntlon  of  the  United 
States.  Following  tbe  decision  in  Haddock 
T.  Haddocfc,  2(n  tr.  8.  862.  28  Sup.  Ct  62S, 
60  Ifc  Ed.  867,  6  Ann.  Gas.  1,  the  Legislature 
of  this  state  placed  sncb  decrees  on  tbe  same 
basis  as  Judgments  of  our  own  courts  ^ws 
1907,  c.  184,  i  1):  and  the  Judgment  of  the 
Utah  eonrt  granting  Hiram  Waymire  a  di- 
vorce is  to  be  accorded  tbe  same  force  and 
die  same,  faith  and  loedlt  as  if  it  had  been 
rendered  by  a  district  court  of  KaiuasL  If 
that  Judgment  had  bem  rraidered  by  a  dis- 
trict court  of  Kansas,  It  would  be  subject 
to  Impeachment  for  snffident  cause.  It  could 
be  set  aside,  or  its  effect  could  be  nullified, 
for  want  of  Jurisdiction  and  for  taiud;  but 
It  could  be  impeached  on  the  ground  that  the 
plaintiff  had  not  resided  In  the  state  for  the 
statutory  period,  or  tot  fraud  practiced  by 
the  successful  party,  only  in  a  direct  action 
Instituted  for  that  purpose,  and  not  In  a 
collateral  proceeding  brought  for  the  purpose 
of  trying  the  title  to  real  estate. 
*  The  Utah  Judgment  is  further  questioned 
because  letters  of  guardianship  for  the  de- 
fendant bad  been  Issued  to  the  plaintiff  in 
Kansas.  The  proof  was  that  the  lunacy  pro- 
ceeding was  not  Instituted  by  Hiram.  Way- 
mire;  and  that  It  was  a  mere  paper  affair, 
void  In  law  and  insufficient  to  sustain  tbe 
appointment  of  a  guardian.  The  defendants 
argue  that  these  facts  free  the  conduct  of 
Hiram  Waymlre,  In  sning  one  who  was  nom- 
inally his  ward,  from  Impropriety.  The 
conrt,  however,  does  not  deem  them  material. 
If  the  personal  Interest  of  Hiram  Waymlre 
In  the  divorce  action  conflicted  with  duties 
owed  by  him  in  a  representative  capacity  to 
tbe  defendant  in  that  action,  the  Jurisdiction 
of  the  Utah  court  was  not  affected.  In  its 
worst  aspect  his  conduct  could  only  be  re- 
garded as  fraudulent  The  ground  of  relief 
against  the  judgment  would  be  fraud  prac- 
ticed by  the  successful  party,  and  that  relief 
could  be  obtained  only  In  a  direct  proceeding. 
'  It  is  well  settled  that  the  Utah  court  was 
not  ousted  of  Jurisdiction,  and  that  Its  Judg- 
ment was  not  void,  because  the  defendant 
was  Insane.   39  L.  B.  A.  775,  note. 

This  case  affords  a  practical  illustration 
of  the  wisdom  of  holding  Judgpieots,  like 
that  rendered  by  the  Utah  court,  conclusive 
against  collateral  attack.  Tbe  action  Is  not 
Instituted  for  the  benefit  of  Maggie  Waymlre. 
She  has  long  been  ,dead  to  the  world  and  all 
its  sordldness.  If  thie  plaintiff  were  to  suc- 
'.ceed,  she  would  dishonor  her  father's  mem- 
ory, fill  with  shame  and  disgrace  the  declin- 
ing years  of  the  woman  who  so  long  stood 
toward  her  In  the  relation  of  mother,  bas- 
tardize her  father's  living  children, -and  dis- 
possess a  second  generation  of  innocent  oc- 
cupants of  the  laud  of  their  homestead. 
^Tbese  consequences  are  so  uppaiUug  that 


they  ought  not  to  be  contemtdated,  except 
as  necessary  resoltB  of  a-  dtrect  action  ape- 
dally  instituted  at  the  behest  of  tbe  ■tenust 
hind  of  duty. 

The  Judgment  of  the  district  court  la  af- 
firmed. 

The  action  In  the  case  of  Miller  v.  Way- 
mlre, Ko.  18,009,  is  of  the  same  character  as 
that  involved  In  the  case  Just  decided,  ex- 
cept that  the  land  in  controversy  Is  claimed 
by  Florence  Waymlre  and  her  children.  The 
facts  were  not  as  fully  developed  as  in  the 
companion  case,  and  the  court  sustained  a 
demurrer  to  the  plalntUTs  evidence.  The 
plaintiff  herself,  however,  pleaded  the  pro- 
ceedings In  the  Utah  divorce  case;  and,  since 
tbe  decree  rendered  In  that  suit  cannot  be 
collaterally  attacked,  the  Judgment  of  the 
district  court  is  affirmed.  All  the  Justicee 
concurring. 

(a  Ku.  HI) 

HARRBLD  t.  PARIS  et  aL 
(Snpreme  Court  of  Kansas.   March  fl^  ISHS.} 

(SyUabuM  by  the  Court) 

1.  Tbiai.  (I  296*)  —  iRSTBUcnoNS  —  Cuas  o» 
Errob. 

In  an  action  fOr  relief  on  the  Kroand  of 
fraud,  an  Instmctlon  that  the  plaintiff  Is  enti- 
tled to  recover  if  he  bas  proveo  his  allegations 
by  a  preponderance  of  toe  evidence,  and  that 
a  bare  preponderance  is  sufficient  for  tbe  par- 
pose,  will  not  require  the  settii^  aside  of  a 
verdict  against  the  defendant,  In  tbe  absence 
of  anything  further  to  indicate  that  the  jury 
were  misled,  where  they  were  also  told  that 
matters  that  are  unusnai,  unnatural,  or  ont  of 
the  ordinary  course  of  affairs  should  not  be 
taken  for  granted  upon  slight  proof,  bnt  can 
be  established  only  by  evidence  of  a  refiable 
character,  such  as  satisfies  the  mind. 

fEd.  Note.— For  other  cases,  sea  Trial,  Cent 
Diff.  H  705-713.  716,  716,  718;   Dea  Dig.  { 

2.  New  Tbial  (S  108*)— Newdt  Dibcovsud 
evidkncb. 

In  a  case  which  at  the  first  trial  turned 

wholly  upon  a  question  of  veracity  between 
the  narties.  It  is  AeU  that  a  new  trial  shoald 
be  granted  on  tbe  ground  of  newly  discovered 
evidence,  in  order  to  give  opportunity  for  tbe 
production  of  a  disbiterested  witness  upon  the 
vital  matter  at  issue. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  K  226,  227;  Dec.  Dig:  {  108.*] 

Appeal  from  District  Court  WoodMA 
County. 

Action  by  L.  Haneld  against  Herbot  Paris 
and  Karl  Oarvin.  Judgramt  for  plaintiff, 
and  defendants  appeal.    Reversed  and  n- 

manded. 

G.  R.  Stepheuson,  of  Yates  Center,  for 
appellants.    Lamb  &  Hof^eland,  of  Tates 

Center,  for  appellee. 

MASON,  J.  Mrs.  L.  Harreld  sued  Herbert 
Paris  and  Karl  Garvin,  alleging  that  by 
false  representations  concerning  a  piece  of 
real  estate  they  had  Induced  her  to  purchase 
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It,  and  asking  tor  damages,  on  that  account 
She  recovered  a  judgment,  and  the  defend- 
ants appeal. 

Some  questioD  was  made  with  regard  to 
the  title  to  the  propert?,  but  if  there  was  a 
defect  it  waa  corrected  and  has  become  im- 
material. Two  of  the  misstatements  alleged 
to  hare  been  made  were  as  to  the  amount 
of  a  mortgage  Hen  and  taxes,  due  against 
the  property.  The  defendants  admit  that 
each  was  undertitated,  but  sap  tbls  was  due 
to  a  mistake,  lliey  ofEered  to  pay  the  dif- 
ference, with  costs,  so  this  feature  of  the 
matter  Is  also  taken  out  of  the  case.  The 
remaining  misrepresentations  alleged  are 
that  the  property  was  worth  $1,600,  and  that 
it  was  rented  for  $15  a  mouth.  The  value 
of  the  property  was,  of  course,  to  a  greater 
or  less  extent  a  matter  of  opinion  (Else  t. 
Freeman,  72  Kan.  660,  83  Pac.  409  ;  20  Cyc. 
51);  bat  the  amount  of  revenue  it  produced 
i^s  necessarily  fixed  and  definite.  It  was  in 
fact  bringing  in  but  $6  a  month.  The  de- 
fendants maintain  that  they  SiO  stated  to  the 
plaintiff,  and  deny  having  made  any  differ- 
ent representation.  This  was  the  vital  issue 
in  the  case,  and  the  testimony  upon  it  was 
sharply  conflicting. 

[1]  A  reversal  is  aabed  because  of  the  in- 
structions givMi  and  because  of  the  over- 
ruling of  a  moUon  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  For 
the  reason  that  the  plaintitTs  action  was 
based  upon  an  alleged  fraud,  she  was  re- 
quired to  prove.  It  by  atronger  evidence  ttian 
would  suffice  In  an  ordinary  case.  The  de- 
fendants maintain  that  the  court  committed 
error  In  not  making  this  distinctlim  clear  in 
the  instnictiaiis  t^yea  to  the  Jury,  An  In- 
struction that  frand  mngt  be  proved  by  a 
preponderance  of  the  evidence  has  been  held 
snflBdent,  so  loiv  as  nothing  is  added  tend- 
ing to  minimise  the  quantltar  of  evidence 
necessary  to  overcome,  the  preeiMnption  of 
good  ftith  and  fair  deaUmg.  Tanton  v.  Mar- 
tin, 80  22,  m.  Pac  461.  Here  the 
Jury  were  given  the.  nsnal  Instmctbm  to  the 
effect  that  the  plaintiff  w:as  entitled  to  re- 
cover if  tlkere  was  a  preponderance  of  evl- 
deuce  In  bur  Avor.  Bat  they  were  also  told 
tibat  th»  pr^Qderance  tUd  not  need  to  be 
great— that  it  was  solBdent  if  It  jasfc  barely 
preponderated.  ^Soch  an  addition  has  been 
beld.to  constitute  prejudicial  error.  Bank  v. 
Reid,  80  Kan.  245,  iSQ  Pac  S39.  The  }udg< 
mmt  most  tbensCore  be  rereraed.  unless  that 
result  is  avoided  by  this  language,  used  else- 
whwe  in  the  charge:  "If*  the  claim  made 
by  either  party  is  unusnal,;. 'unnatural,  or 
out  of  the  ordinary,  course  of  affairs,  you  are 
not  required  to  take  the  same  for  gt:anted 
upon  alight  proof,  nor  should  yon  so  find 
except  upon  evidenee  of  a  reliable  diaractev 
and  which  satisfies  the  mind."  ■  While  a 
more  explicit' statement  of  the  rule  applicable 
tn'the  proof  of  frand-  mi^ht  well  have  been 
made,  we  think  the  objectionatjle  jf^t  of 


the  Instruction  mnst  be  regarded  as  so  far 
modified  by  the  sentence  qnoted,  as  not  to 
require  the  setting  aside  of  a  verdict.  In  the 
absence  of  anything  further  to  suggest  a 
probability  that  the  Jury  were  actually  mis- 
led. /The  negotiations  leading  up  to  the 
contract  between  the  parties  were  begun  by  a 
letter  which  was  written  by  the  defendants 
in  response  to  an  advertisement  inserted  by 
the  plaintiff  in  a  newspaper,  and  which 
reached  her  through  that  channel.  A  sec* 
ond  letter  was  written  directly  to  her.  At 
the  trial  the  defendants,  produced  two  docu- 
ments, each  wrlttrai  upon  two  sheets  of  their 
letter  heads,  which  they  asserted  to  be  these 
oilginal  letters.  The  plaintiff  testified  that 
the  second  sheet  of  those  offered  as  constitut- 
ing the  second  letter  was  not  genuine,  and 
she  called  attention  to  its  fresh  appearance 
as  indicating  that  a  substitution  had  been 
made.  She  also  denied  the  genuineness  of 
what  the  defendants  asserted  to  be  the  first 
letter,  which  she  testified  was  written  upon 
a  single  sheet.  According  to  the  documents 
produced  by  the  defendants,  the  first  page 
of  the  first  letter  and  the  second  page  of  the 
second  bore  the  statement  that  the  property 
was  rented  for  fO  a  month.  The  plaintiff's 
claim  Is  based  upon  the  contention  that  die 
was  deceived  into  the  belief  that  the  rental 
was  $15  a  month.  Therefore,  If  either  of  the 
letters  produced  at  the  trial  ia  goiainev  it 
is  fatal  to  her  recovery.  The  Jury  evidently 
believed  that  th^  were  apurloaa. 

[>]  The  motlcHi  for  a  new  trial  on  tbe 
ground  of  newly  discovered  evidenee  was 
based  in  part  upon  two  affidavits  fliat  the 
plaintiff's  reputation  ft»r  truth  and  v^dty 
was  bad.  "New  trials  should  not  be  granted 
generally,  for  the  purpose  of  producing  im- 
pea<dilng  evidence."  State  v.  i<ackey»  7^ 
Kan.  95,  82  Pac.  627.  Bat  there  was  also 
presented  an  affidavit  of  the  advertising  man- 
ager of  the  newspaper  In  whld)  the  plain- 
tiff's advertisement  waa  published,.  identlTy- 
iag,  as  the  original  letter  smt  by  tbe 
defaidanta,  the  document  introduced  in  evi- 
dence. The  reason  given  by  the  defendants 
for  not  having  produced  this  witness  at  thie 
trial  is  that  they  had  not  anticipated  t^^t 
the  plaintiff  would  dispute  the  genuineness 
of  the  letter.  This  may  not  be  a  coidpi^ 
excuse,  for  It  was  -only  by  such  denial  that 
the  plaintiff  could' sustain  her  case.  .  Nev^ 
tbeless.  it  explain^  the  pmission,^  and,  since 
the  .whole  controversy  turns  upon  a  qUestton 
of  veracity  betwerai  the  parties,  we ,  think 
the  testimony  of  a  dlrfnterested  third  per- 
son upon  the  vital  miatter  in  issye  is  of  sucb 
obvlpus  importance  that  It  should  be  received 
and  considered,  since  it  caD.l>e  had.  The 
affidavit  of  the  advertlsiiig  manager  states 
that  tlie -docnmentMntroduced  at  the  ti^fal 
is  the  letter  which  was  i'eceived  by  'the  pa- 
per, Hidenitfledii  also  by  the  ;No.  20,893.  on 
the  back  of  the  letter."  The  impUca^^ 
seem?.  W  be  ^t^at  the  flgur^  were  placed 
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upon  the  letter  by  tlie  wltneai,  or  by  Mme 
one  with  whose  writing  he  la  familiar.  In 
wh}ch  caae  his  MentMcatLon*  of  at  least  the 
second  sheet  of  the  letter  would  be  most 
convincing.  With  reqDect  to  this  letter  the 
I^ntlfTs  contention  at  the  former  trial  was 
not  that  a  snbstltDtion  had  been  made  for 
the  flrst  sheet,  but  ^t  ndOier  of  the  prof- 
fered shee&  was  genuine,  because  the  orig- 
inal Instroment  had  consisted  of  :bnt  one. 
In  tills  tftnatlon  the  testimony  of  the  news- 
paper man  la  so  Important  that  we  think 
Justice  reanires  tha£  the  defoi^nts  dtould 
have  the  benefit  of  It 

The  Judgment  la  rerersed,  and  a  new  tilal 
ordoed.  All  the  Justices  concurring. 


13»  Kml  U) 

MfTSA  HILL  ft  ELEVATOR  CO.  T.  ATCHI- 
SON, T.  ft  S.  F.  ET.  CO.t 
(Bnpzeme  Conrt  of  KanuB.    Marcb  8^  1918.) 

rSyOabttf  by  th«  Court  J 

L  Watbs  avd  Watxb  Gocisn  (1  ira*>— Ob- 
snDcnoN  OP  Subface  Watbb— Ihjombb— 

Special  Findings— Etibbnce. 

Special  flDdlngs  of  fact  returned  by  the  jury 
cxaminedt  and  held  to  b«  IncoDsistent  and  er- 
roneotu,  to  the  prejudice  of  the  defendant's  snbt 
■tantlal  rlfhts. 

TEH.  Note.— For  other  csaei.  see  Wateis  and 
Water  Coareee,  Cent  Dig.  Jl  244r-260i  2B6- 
m  263,  264TDec.  Dig.  |  178.*] 

(AMUonal  fivUobiM  by  BittorM  Btmff.) 
2.  Watbbb  and  Watkb  CouBsn  d  179*>— Ob* 
sTsncrtoii— Act  or  Gon— Aoizonfr— Iitstbdo- 

ZI0N8. 

Where,  in  an  action  against  a  railroad  com- 
pany for  obstructing  a  water  courae  to  plain- 
ulTs  damage,  defenaant  claimed  that  the  flood 
i«sulted  from  an  act  of  God,  it  waa  error  to 
refuse  to  diarge  that,  even  though  defendant 
failed  to  provide  for  the  passage  of  waters  paab- 
ing  down  a  crvek,  and  such  failure  was  negli- 
gence, yet  If  the  flood  waa  caused  solely  by  an 
act  of  God,  and  would  have  caused  plaintiff  to 
have  sustained  the  loss  in  qnestion  rfsardless  of 
defendant's  netfigence,  th«  jnry  should  find  for 
def^dant 

WEd.  Not^—For  other  cases,  see  Waters  and 
ater  Conrses.  Cent  Dig.  J|  260- 
268,  263,  264;  Dec  Dig.  |  ITO.*] 

8.  Watebs  and  Watxb  Coubsks  (i  179*)— Ob- 
BTBucnoN— "ACT  ot  God"  —  AcnoNB  —  In- 

STBTTCnONe. 

Where  plaintiff  was  injured  by  a  flood, 
claimed  to  have  resulted  from  defendant's  neg- 
ligence In  constructing  its  right  of  way,  while 
dnendant  claimed  the  loss  wa*  caused  by  an  act 
of  God,  an  instruction  that  defendant  was  not 
liable  if  the  loss  was  caused  by  act  of  God, 
meaning  Uiose  events  and  accidents  which  pro- 
ceed from  natoral  caases,  and  whltdi  cannot  be 
anticipated,  guarded  against,  or  redsted,  pro- 
vided defendant  was  not  guilty  of  any  want  ot 
ordinary  or  reasonable  care  to  gnara  against 
such  loss,  was  Improper. 

fEd.  Note.— For  other  cases,  see  Waters  and 
Wktw  Courses,  Gent  Dl^  H  24d-^  256- 
208,  26S,  264;  Dec  Dig.l  1%.« 

For  other  definitions,  see  Words  and  Phiasea, 
vol.  1.  pp.  118-126.] 

Appeal  tnwi  District  Ooort,  Bumau- 
County. 


Action  by  tlie  JStna  UlU  ft  BOerator  Com- 
pany agalnat  the  Atchison,  Topeka  ft  Santa 
Fd  Hallway  Gompai^.  Jt^tgment  for  plain- 
tiff and  defendant  appeals.  Beversed  and 
remanded. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  all  of  Topeka,  for  aro^Umt  Bd.  T. 
Hackney,  of  Welttngton,  for  aKWlleOk 

BIIRCH,  J.  Hie  ^alntlfl  sued  t3ie  defoid- 
ant  for  damages  resulting  fn»m  the  floodtng 
of  Its  mill  on  the  night  of  June  28,  1908. 
The  dalm  was  that  the  defendant  <UA  not 
IwoTlde  snffldent  openings  thiougb  Its  gradea 
and  beneath  Its  tracks  for  the  water  of  Bar. 
gla  creek,  a  small  stream  from  10  to  20  feet 
widei  with  banks  from  4  to  6  ftot 
whldi  flows  fmn  north  to  south  through 
city  of  Wellington.  The  defeiise  was  Uuit 
the  flood  was  caused  by  a  doud-burst,  was 
so  extraordinary  and  unprecedoited  that  it 
ought  to  be  designated  as  an  act  <rf  Ood, 
and  consequently  ttiat  ttie  defaidant  ms 
not  respondble  for  Its  raragea;  Ih^  plaintiff 
recorered.  and  the  defendant  appealsu 

[1]  The  flood  was  the  most  dlsastnms  In 
the  history  of  the  stream.  Tnthbi  a  re- 
markably short  time  13  inches  or  moic  of 
rain  f^  and  the  Talley  <tf  the  stream  was 
Immefflatdy  fllled  with  a  torrent  of  water 
whldi  carried  destmetlon  and  dsrastatlai  in 
its  wake.  Bridges  otw  tlie  creek  w«e  wasih- 
ed  away,  ttecea,  telegraph  poles^  and  tele> 
phone  poles  were  swept  down,  trees  were 
uprooted,  and  buildings'  were  engnlfM  befbre 
their  occnpanta  could  escape.  Honses  were 
swept  from  thdr  finndatlons  and  carried 
downstream  and  dadied  against  the  rail- 
way bridge  befbre  ttie  Inmates  conld  be  rea- 
cned.  Several  Uvea  were  lost,  many  people 
were  rendered  homeless,  sto^  was  drowned, 
and  much  property  was  destroyed.  Indeed, 
the  flood  was  quite  unprecedented  in  all  Its 
aspects,  unless  it  be  with  nepeitt  to  the 
hd^t  to  whldi  tlie  water  ro8&  Some  wit- 
nesses thoutfat  that  Oie  Jat&son  flood,  whldi 
occurred  In  1876,  before  the  railway  waa 
bnilt,  rose  hlglier.  OUiers  wm  of  a  differ^ 
ent  oi^on,  and  numbers  of  wttneasea,  In- 
cluding sevwal  old  settlers^  testified  that 
the  flood  of  1M8  waa  the  highest  ertf 
known.  A  flood,  known  as  *the  cydons 
flood,"  accompanied  tbt  tornado  wUdi  visits 
ed  Wellington  In  1892;  but  th«  water  at  that 
time  was  from  22  Indies  to  2  fe^  lower 
than  In  188a 

At  the  time  of  the  flood  in  1908  three  of 
the  defendant's  tracks  crossed  Hargla  cre^ 
The  northernmost  me  la  called  tile  ''mm 
track,"  the  next  one  Is  called  the  "main 
Une  track,**  and  the  soathemmast  track  is 
called  the  "Hunnewdl  branch  track."  The 
Hunnewdl  brandi  track  la  not  important  to 
a  conslderatlfm  of  the  case.  Bridges  were 
maintained  for  the  mill  track  and  the  main 


*For  other  caass  as*  same  topic  and  section  NUBIBBR  In  Dec.  Dig.  A  Am.  Dig.  Ksy-No.  Serlss  ft  Rss'r  lataes 
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Use  track  over  Bargls  creek  and  over  A 
street*  wbteh  Is  a  street  ot  tbe  city  ot  Well- 
Inston  lying  east  of  tbe  stream,  and  tuonlng 
nortb  and  south.  Bridge  No.  261  Is  tbe 
main  line  track  bridge  across  A  street  In 
188T,  irtien  die  railroad  was  flrrt  bnllt,  tbe 
icnstb  at  tbla  opening  vas  SO  toeL  It  was 
Increassd  to  68  feet  in  1808  and  to  68  feet 
in  1902,  at  which  length  it  remained  at  the 
ttoM  of  the  flood.  Bridge  No.  255  Is  tbe 
main  line  track  bridge  across  Hargls  creek. 
Tbe  length  of  tbls  opening  was  80  feet  In 
18ST.  It  was  Increased  to  S6  feet  in  18R8 
or  1900,  and  was  66  feet  long  at  tbe  time  of 
tbe  flood.  Bridge  254a  Is  tbe  mill  track 
bridge  across  A  street  In  1887  It  was  M 
feet  long.  It  was  reduced  to  04  feet  In  1890, 
and  was  farther  reduced  to  74  feet  In  1003, 
at  which  length  It  remained  at  the  time  of 
tbe  flood.  Bridge  No.  256a  Is  tbe  mill  track 
bridge  acrdsfl  Hargia  creek.  In  1887  the 
length  of  tbls  opening  was  176  feet  In 
1888  It  was  reduced  to  16T  feet,  and  in  1003 
It  was  further  reduced  to  84  feet,  which  was 
Its  length  at  the  time  of  the  flood.  The  A 
street  bridges  afforded  outlets  for  the  water 
of  the  creek  whenever  it  overflowed  Its 
banks.  The  creek  freauently  overflowed  at 
times  of  heavy  rain,  but  the  bridge  describ- 
ed took  care  of  all  flood  waters  previous  to 
1908,  including  the  cyclone  flood  of  1882.  At 
that  time  the  total  length  of  all  the  opmlngs 
was  830  feet  In  1908  the  total  length  was 
280  fbet,  a  vet  redaction  of  60  feet  The 
idatntiff,  of  coiuae,  made  much  of  Ibis  re- 
dnctl(m,  while  the  defendabt  maintained 
that  it  waa  the  resnlt  of  pmtoit  engineering 
in  the  light  of  all  the  factors  ot  tha  drainage 
problem. 

The  plaintiff's  ndll  was  sltnated  about  400 
feet  east  and  about  800  feet  north  of  tbe  A 
street  bridges.  One  of  the  plaintiff's  cUef 
witnesses  testified  that  on  the  night  of  'the 
flood  the  creek  was  1,000  feet  wide,  and  from 
12  to  13  feet  deep  from  the  l>ottom  of  tbe 
channel,  at  a  point  3,000  feet  north  of  the 
railway  tracks.  The  fall  of  the  stream  was 
about  12%  feet  to  tbe  one-half  mile.  If  the 
character  of  this  flood  was  such  that  the  de- 
fendant could  not  reasonably  anticipate  It, 
or  if,  notwithstanding  the  Inadequacy  of  the 
defendant's  waterways,  the  flood  was  of 
such  a  character  that  the  plaintiff  would 
nevertheless  have  suffered,  the  defendant 
was  not  reqwuslble  In  damages  for  what 
occurred. 

In  order  to  develop  the  facts  showing  the 
peculiar  diaracter  of  the  flood  and  the  rela- 
tion o£  the  defendant's  bridges  to  It,  the 
jary  were  requested  to  answer  a  large  num- 
ber of  special  questions,  and  tbe  manner  In 
wlilcb  they  dealt  with  these  questions  is  im- 
portant Certain  of  tliem,  with  tlie  answers 
returned,  follow: 

"Qnestton  6a.  What  vras  the  area  of  the 
opening  of  defendant's  btidce  2S6a  up  to  ele> 


vatlon  86.0  at  the  time  of  flood  In  Qoeetlonl 
Answer:  Don't  know." 

"Question  6a.  Was  the  area  of  tbe  open- 
ing of  bridge  2eSa  up  to  elevation  80.0,  220 
square  feet?  Answo- :  An^roxlmately ;  yes." 

"Question  14a.  Was  tbe  storm  and  flood 
of  June  28»  1008,.  what  is  known  as  an  act 
of  God?  Answer:  Na" 

"Qnestton  16a.  Waa  the  storm  and  flood 
of  1908  in  qnestfam  what  is  common^  known 
as  a  doud-bunt  or  waterspontf  Answer: 
Na" 

"Questlpn  16a.  Did  the  flood  down  Eargis 
creek  June  28,  1008,  come  in  waves  or  walls 
ot  water  eeretal  fert  Ugh  Hhort  Intorrals 
apart?  Answer;  We  think  not" 

"Question  17a.  Did  the  bridges  and  wa- 
terways in  defendant's  railroad  at  the  plae- 
e«  In  question  ivoTe  sufficient  for  all  watm 
that  had  come  down  Hargls  creek  prior  to 
tbe  flood  of  June  28^  1908?  Answer:  They 
had  been  sufficient  prior  to  diange  of  bridge 
and  building  fill  for  new  trac^" 

"Question  20a.  Were  there  from  12  to  16 
Inches  of  water  that  fell  along  Hargls  creek 
on  the  night  of  June  28,  1908?  Answw: 
The  exact  amount  of  inches  unproved." 

"Question  21a.  If  you  answer  'No'  to  the 
last  question,  tbw  state  what  was  the  great- 
est amount  of  water  that  fell  In  the  region 
of  Hargls  creek  on  tbe  night  of  June  28, 
19087   Give  it  in  Inches.  Answer:   " 

"Question  19.  Do  you  find,  as  testified  to 
by  several,  that  10  to  12  inches  of  water  fell 
in  the  region  of  Hargls  creek  north  of  Well- 
ington on  the  nifiAit  of  June  28,  1908?  An- 
swer: Yes." 

"Question  21.  Were  there  ,  deed  bodies  of 
different  animals  taken  from  a  flood  that 
came  down  Hargls  creek  on  the  night  of 
June  28,  1908?   Answer :  No  evidence." 

"Question  22.  What  was  the  greatest 
number  of  Inches  of  rainfall  that  occurred 
at  any  point  within  ^gtat  miles  of  Welling- 
ton on  the  night  of  June  28,  1908?  Answer: 
Not  proven." 

"Question  80.  Were  there  about  12  indies 
ot  rain  fell  at  Hargls  creek  on  tbe  night  of 
June  28,  1908?   Answer:  Xea" 

"Question  82.  Did  flood  waters  fall  on 
Hargls  creek  and  come  down  on  tbe  dty  of 
Wellington  on  tbe  night  of  June  28,  1908,  In 
waves  one  to  three  feet  high,  so  suddenly 
that  much  property  and  a  number  of  lives 
were  lost  in  and  near  Wellington  before  .re- 
lief or  assistance  could  be  given?  Answer; 
Yes." 

"Question  38.  Were  there  trees  of  con- 
siderable size  washed  loose  and  carried  down 
the  flood  in  Hargls  creek  on  the  night  ot 
June  28,  1908?  Answer :  No  evidence." 

"Question  36.  How  ottm,  if  ever,  before 
June  28,  1908,  did  so  large  a  volume  of  wa- 
ter flow  down  Hargls  credc  into  the  city  of 
Wellington  as  the  volume  that  came  down 
on  tbe  evening  and  night  of  June  28^  1806? 
Answer  t  Once.** 
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"Question  37.  Give  the  dates  that  a  vol- 
ome  of  water  came  down  Hargls  cre^  Into 
WelUngton  as  1bi|^  or  larger  than  the  toI- 
nme  that  came  down  on  the  evening  or  night 
of  June  28,  1908.  Answer:  The  Jackson 
flood  in  1876  or  '77." 

"Question  89.  Was  the  water  In  Hargls 
creek  valley,  as  it  passed  over  the  land  of 
C.  O.  Epperson,  who  testified  as  a  witness  in 
this  case,  hl^er  during  the  storm  of  1908 
than  it  was  at  tlie  time  of  the  cyclone  storm 
in  1892?  Answer:  Tea." 

"Qneatlon  40.  If  yon  answer  the  last  in- 
tcoTogatory  1b  the  affirmative,  state  how 
mndi  higher.  Answer:  About  20  or  22 
Inches." 

"Question  41.  How  far  north  of  the  mill 
track  on  the  Santa  was  the  C.  G.  Epper- 
son place,  where  it  crossed  Hargls  creek  val- 
ley? Answer:  Between  one-half  and  three- 
fourths  miles." 

Findings  5a  and  6a  cancel  each  other.  The 
Jury  say  they  do  not  know,  and  that  they  do 
know.  Besides  this,  there  was'  no  controver- 
sy over  the  area  of  the  opening  Inquired 
about.  It  was  shown  to  be  about  230  square 
feet  by  a  map,  with  sectional  drawings, 
which  was  introduced  In  evidence,  and  which 
the  plaintiff  admitted  to  be  correct  and  to 
show  truthfully  the  things  It  purported  to 
show.  The  controversy  arose  over  the  size 
of  these  openings  and  the  findings  relate  to 
a  fundamental  fact  in  the  case. 

Findings  16a  and  32  cancel  each  other. 
The  Jury  say  the  flood  did  not  come  down  In 
waves  of  water  at  short  intervals,  and  that 
it  did  come  dovra  suddenly  in  waves  of  wa- 
ter from'one  to  three  feet  high.  The  manner 
In  which  the  flood  came  down  the  valley  was 
a  fact  of  the  highest  importance,  and  a  num- 
ber of  eyewitnesses  graphically  described  the 
movement  of  the  water. 

Finding  20a  is  evasive  and  untrue.  The 
Jury  were  not  asked  for  the  exact  number  of 
inches,  but  were  asked  whether  or  not  12  to 
15  inches  of  rain  fell  along  the  creek,  and  in 
findings  19  and  30  they  were  able  to  fix  the 
quantity  at  about  12  Inches.  The  question 
bore  directly  upon  the  subject  of  whether  or 
hot  the  flood  was  an  act  of  God. 

The  answer  to  question  22  is  untrue.  Find- 
ing 30  establishes  the  fact  that  about  12 
inches  of  rain  fell,  and  if  that  was  the  great- 
est quantity  the  Jury  should  have  so  answer- 
ed. If  it  were  not,  the  jury  should  have  giv- 
en tlie  greatest  quantity.  The  witness  Met- 
cal^  Uviag  four  miles  northeast  of  Welling- 
tion  and  two  miles  west  of  Harisls  creek,  tes- 
tified that  from  18  to  20  inches  of  water  fdl, 
measured  iik  A  40-gaIlon  barrd,  whldb  was 
empty  liefore  the  rain.  The  witness  Geuch, 
living  about  two  miles  from  the  headwaters 
of  Hargls  creek,  testified  that  two  candy 
hucketo,  16  Inches  deep,  were  filled  and  ran 
aver,  and  that  he  nevw  saw  or  heard  of  a 
»torm  '  of  like  proportions.  The  wltneffit 
^vambers,  living  four  miles  northeast  of 


WelUngton  and  one-half  mile  fnnn  Ha^is 
creek,  testified  that  from  12  to  14  Inidies  of 
water  fell  the  night  of  the  flood.  He  had 
lived  there  about  17  years,  and  Iiad  never 
se^  any  flood  nearly  so  lai^  The  witness 
Hummel,  living  3^  miles  north  of  WeUbig- 
ton  and  three-quartet«  of  a  mile  frcun  Har- 
gls credc,  testified  tbat  the  rain  filled  an 
empty  half-bushel.  How  much  ran  over  be 
did  not  know,  but  his  Judgmrat  was  that 
from  12  to  15  inches  of  watCT  UU.  He  de- 
scribed the  storm  as  a  watwifpoat.  He  had 
lived  In  the  neighborhood  for  26  years,  and 
had  never  before  seen  such  a  flood.  OtbM^ 
witnesses  described  the  storm  as  a  cknid- 
burst  Perhaps,  if  the  true  answer  bad  been 
given  to  the  question,  it  would  have  con* 
dieted  with  findings  14a  and  ISa,  tbat  the 
storm  was  not  what  la  commonly  known  as  a 
doud-burst  or  waterspout,  and  that  the  flood 
was  not  an  act  of  God. 

Finding  33  is  untrue.  The  witnesses  Law- 
rence^ Jackson,  Rothrock,  Govell,  and  Shoe- 
maker all  gave  evidence  upon  the  subject 
Standing  trees  were  uprooted,  sw^t  away, 
and  some  of  them  carried  Uirough  the  de- 
fendant's bridges.  These  witnesses  all  re- 
garded the  storm  as  unprecedented  and  no 
witness  in  tlie  ease  described  any  other  storm 
In  the  history  of  the  stream  whidi  descended 
so  suddenly  and  so  violmtly.  One  (ME  tlie 
Idainturs  principal  witnesses  testified  aa  fol- 
lows :  "I  was  at  the  Antlers  Hotel  sitting  iq> 
until  the  storm  was  over,  and  some  fellow 
came  along  and  said  the  cre^  was  np,  and 
I  immediately  went  down  to  the  creek.  I 
went  down  on'  east  Harvey  street  I  dont 
think  the  water  raised  very  modi  stta  1 
got  there,  a  couple  of  feet,  perhaps.  It  possi- 
bly might  Iiave  beea  going  on  probaUy  IS 
or  20  mlni^  bocTore  I  wot  tbere.  I  did  not 
see  walls  of  water  oomfaig  down.  These 
houses  that  were  washed  away  and  donirilslH 
ed  Vere  the  first  houses  that  the  stream  met 
I  presume.  I  think  there  were  no  houses 
norOi  ol  ther&  The  flood  rain  must  have 
happoied  along  about  10  o'dock.  I  got  down 
somewh^  about  half  past  10.  The  flood 
waters  came  right  around  11.  When  I  got 
down  thore,  the  stream  was  up  almost  to  tbe 
eaves  of  some  of  the  houses.  That  all  hap- 
I>ened  from  betweoL  9  and  10  o'dodc  up  to 
between  10  and.  11." 

While  the  answer  to  question  21  is,  jier^ 
haps,  technically  correct  the  evldoice  was 
that  domestic  animals  were  washed  ainiy 
and  were  drowned  in  tbe  flood.  There  was 
testimony  that  one  man  lost  sixteen  head  of 
horses;  and  a  witness  said  that  he  tried  to 
reach  one  or  two  dead  horses  and  two  dead 
cows  to  get  them  out  of  his  way  while  he 
was  working.  In  the  flood. 

The  answw  to  question  17a  ts  dearly  eva- 
sive. It  related  to  a  fact  bearing  directly 
upon  the  questi(m  of  tbe  defoidant's  fore- 
sight and  care.  If  it  had  been  candidly  an- 
swered,'the  answer  would  have  been  distinct- 
ly tevorable  to'  tbe  defttidant  because  the 


Digitized  by  Google 


EUL) 


ftiLTt.OB  T.  CROOKBK 


evidence  mt  that  tbe  defendanfa  toldges 
liad  safely  taken  care  of  all  flood  waten 
wldch  came  down  the  creA  prior  to  1908. 
As  It  stands,  the  answer  Is  eqnlTOcal,  be- 
cause a  number  of  cbanges  vere  made  at 
different  times  in  the  bridges  and  In  the 
grades  for  new  tracks. 

Hie  answer  to  question  40  depended  iqwn 
the  testimony  of  G-  O.  Epperson,  who  was 
referred  to  in  Question  SQ.  He  testified  that 
the  flood  of  1908  was  from  22  to  24  Inches 
higher  than  the  cydone  flood,  and  that  he 
had  made  measurements  which  enabled  htm 
to  give  his  evidence.  l!tie  Jury  arbitrarily 
pared  down  fats  figures  2  Inches.  Apparently, 
however,  the  Jury  readily  accepted  the  testi- 
mony of  the  t^lBtUTs  dii6f  witness  that  the 
flood  of  1876  was  higher  than  that  of  1008, 
althongli  the  marks  by  which  his  Judgment 
was  guided  left  a  mai^  of  nncertalnty  of 
5  feet  as  to  the  height  of  eadi  flood. 

Several  other  answers  show  the  nnwlUlng- 
ness  of  the  Jury  to  make  fair  findings  of 
facts  established  by  the  evidence,  which 
would  have  been  favorable  to  the  defendant 

The  findings  of  the  Jury  were  duly  attack- 
ed, and  relating  as  they  do  to  material  ques- 
tions in  the  case  they  ften  hl^ly  prejudicial 
to  the  defendant. 

[21  The  defendant  requested  the  followli^ 
Instruction:  "(4)  Even  If  you  should  find 
that  the  defendant  failed  to  provide  for  tbe 
passage  of  waters  passing  down  Hargis  creek 
at  tbe  time  in  question,  and  that  such  faU- 
ure  constituted  negligence  on  the  part  of  the 
defendant,  yet  If  you  further  find  that  the 
fiood  was  caused  solely  by  what  Is  known  In 
law  as  an  'act  of  God,'  and  would  have  caus- 
ed the  plaintiff  to  have,  sustained  tbe  loss  In 
question,  regardless  of  defendant's  care  or 
want  of  care  and  foresight  In  tbe  construc- 
tions and  maintenance  of  Its  road  across  Har- 
gls  creek  and  at  tbe  places  In  question,  then 
ynu  should  find  for  tbe  defendant,  as  In  such 
case  the  loss  would  be  the  r^lt  of  an  act  of 
God,  and  not  the  result  ot  the  negligence  of 
the  defendant." 

[3]  Tbe  instruction  stated  the  law,  and  no 
equivalent  for  It  was  given.  Indeed,  the  Jury 
was,  in  effect,  instructed  to  the  contrary  in 
the. second  paragraph  of  instruction  number- 
ed 12,  which  reads  as  follows :  "The  defend- 
ant is  not  liable  for  what  Is  commonly  known 
as  an  act  of  God,  by  which  Is  meant  those 
events  and  accidents  whl<A  proceed  from 
natural  causes,  and  which  cannot  be  antici- 
pated, guarded  against,  or  resisted.  For 
losses  occurring  by  any  of  these  means,  the 
defendant  is  not  liable,  provided  it  has  not 
been  guilty  of  any  want  of  ordinary  or  rea- 
sonable care  to  guard  against  such  loss." 

The  effect  of  Instruction  12  is  that  the  de- 
fmdant  is  not  liable  for  events  which  cannot 
be  anticipated  or  guarded  against  at  all,  un- 
less he  has  been  guilty  of  want  of  reasonable 
care  to  antic^te  or  guard  against  them. 


While  these  InstmctlottB  did  not  affect  the 
verdict,  because  the  Jury  found  the  flood  w&a 
not  an  act  of  Ood,  the  snbleet  may  become 
important  at  another  trial. 

Because  of  the  incons latencies  and  errors 
In,  the  findings  of  fact,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  Is 
remanded  for  a  new  trlaL  All  the  Justices 
concurring.' 


(SB  Kau.  31) 
8AYLOR  et  al      CBOOKER  et  al 
(Supreme  Court  of  Kansaa.    March  8.  lOlS.) 

(Spllahut  &v  ike  Oourt.) 

1.  MORTOAOES  d  87*)       ABSOLtTTE  DSCO  AC 
MOBTGAQB— PaSOL  EvXDBNCE. 

An  instrument  in  writing,  which  pnrports, 
on  its  face,  to  be  an  absolute  deed  of  convey- 
ance of  land,  may  be  shown  by  parol  evidence 
to  have  been  executed  for  tbe  purpose  of  se- 
curing the  payment  of  moifey,  or  to  secure  the 
performance  of  any  act  or  thing  which  the  par- 
ties to  the  instrument  may  lawfully  contract 
to  be  performed  or  done. 

[Ed.  Note.— For  otlier  case^  aee  Mor^iages, 
Cent  Dig.  II  97-107;  Dec.  Dig.  {  87.*1 

2.  MosTOAOEs  (I  e08%*>— Absolute  Deed— 

PUCADINO. 

In  an  action  to  have  a  deed  declared  a 
mortguge  and  canceled,  a  petition,  which  al- 
leges tbat  an  instrument,  in  the  form  of  a  deed, 
was  intended  by  all  parties  as  a  mortgage  to 
secure  paj-ment  to  one  of  the  grantees  of  50 
per  cent,  of  his  sales,  under  verbal  contract 
that  one  of  the  grantees  would  and  did  enter 
into  the  basiness  of  selling  an  article  of  com- 
merce, and  did  thereby  incur  an  indebtedness 
or  obligation  to  the  mortgagor,  which  obliga- 
tion the  mortgagor  had  dlBcbaige^  is  not  de- 
marrable  as  not  stating  sufficient  nets  to  con- 
stitute a  cause  of  action. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
CenL  Dig.  1 181fi;  Dec.  UkTi  008%.*] 

Appeal   ftrom    District    Coort,  lAbette 

County. 

Action  by  J.  W,  Saylor  and  others  against 
Edwin  R,  Crooker  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeaL  Reversed. 

John  Madden,  W.  W.  Brown,  and  W.  S. 
Hyatt,  all  of  Parsons,  for  appellants.  Glasse 
&  Burton  and  a  E.  Vile,  all  of  Parsons;  for 
appellees. 

SMITH,  3.  This  action  was  brought  by 
the  appellants  against  Edwin  B.  Crooker, 
George  W.  Moore,  and  h.  H.  Jackson,  as 
sheriff  of  Labette  county.  The  first  count  of 
the  petition  alleges,  in  substance,  that  the 
appellants  were,  at  the  time  of  the  filing  of 
the  petition  and  during  all  times  therein  r^e; 
f erred  to,  the  l^al  owners-  In  fee  and  in  the 
open,  notorious,  and  exclusive  possession  of 
a  certain  part  of  lot  4,  block  160,  In  tbe  dty 
of  Parsons,  Labette  county ;  that  the  appel- 
lants had  executed  to  appellees,  Crooker  and 
Moore,  an  instrument,  in  writing,  purportlhg 
to  be  a  deed  of  conveyance  of  .said  part  of 
said  lot  in  consideration  of  $2,750;  that  in 
tact  said  instrument  was,  and  was  intended 
by  all  the  parties  thereto  to  be,  a  mortgage 
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to  secure  the  payiueQt  to  Crooker  of  60  per 
Cent  of  tlie  proceeds  of  the  sale  of  the  "Lit- 
tle Crater  Crude  Oil  Bamer";  that  said  J. 
W.  Saylor  and  'one  Tinder,  havli^  thereto- 
fore entered  into  a  written  contract  with 
Crooker  to  buy  an  agency  contract  for  the 
sale  of  Interests  in  the  patent  right  to  said 
"Little  Crater  Oil  Burner,"  had  a^eed  to 
pay  upon  the  purchase  price  thereof  60  per 
cent  of  the  amount  rec^ved  from  such  sales 
of  the  right  It  was  also  alleged  that  J.  W.- 
Saylor  had,  prior  to  the  making  of  the  mort- 
gage deed,  made  a  verbal  contract  with 
Crooker  that  he  would  engage  in  the  business 
of  selling  family  rights  to  said  burner ;  and 
that  upon  the  representation  of  Crooker  that 
Moore  was  interested  In  the  agency  contract 
the  mortgage  deed  was  executed  by  appel- 
lants to  Crooker  and  Moore  to  secare  the  per- 
formance of  the  contract  on  Saylor's  part. 

The  petition,  in  the  first  count  thereof,  fur- 
ther alleges  that  J.  W.  Saylor  had  engaged  in 
the  business  of  selling  the  eaid  burner  rights, 
had  made  certain  sales  thereunder,  and  had 
paid  to  Crooker  all  that  he  was  obligated  to 
pay  under  such  verbal  contract,  and  that  the 
mortgage  deed  was  thereby  folly  satisfied, 
and  that  the  appellants  were  entitled  to  the 
cancellation  thereof  or  a  recouTeyance  of  the 
property  by  a  quitclaim  deed. 

Also  it  is  alleged:  "That  the  defendant 
Thomas  H.  Murray  instituted  an  action 
against  Edwin  R.  Crooker  In  the  district 
court  of  Labette  county,  Kansas,  sitting  at 
Parsons,  on  or  about  April  12.  1909,  and  on 
or  about  the  16th  day  of  April  of  said  year 
caused  an  order  of  attachment  to  issue  out 
of  said  court,  directed  to  the  sheriff  of  said 
county,  commanding;  htm  to  attach  and  safe- 
ly keep  the  lands,  tenements,  chattels,  mon- 
^B,  and  effects  of  Edwin  B.  Crooker  not  ex- 
empt by  law,  to  be  applied  to  the  payment  of 
the  claim  of  the  said  Thomas  H.  Murray  for 
13,000;  that  under' said  order  the  sheriff  of 
Bald  county  attached  the  land  of  these  plain- 
tiff hereinbefore  described,  and  the  same 
was  appraised  at  f2,260;  that  on  the  20th 
day  of  May,  1911,  a  Judgment  was  rendered 
by  said  court  against  said  Bdwin  B.  Olrooker 
and  in  fkiTor  of  the  said  Thomas  H.  Murray 
for  $8,875,  together  with  costs,  and  declaring 
the  same  a  lien  under  the  at^dimeat  pro- 
ceedlngs  on  the  said  described  real  estate, 
and  ordering  that  said  real  estate  be  sold  as 
on  oecntion  to  saUsfy  said  judgment  so  ren- 
dered against  Edwin  B.  Crooker;  that  In 
puranance  of  said  order  U  H.  Jackson,  as 
sheriff  ct  Labette  county,  Kansas,  and  sue* 
oessor  in  office  of  J.  A.  Holmes,  has  adrov 
tised  and  is  Uireatrailng  to  and  will  sell  said 
real  estate  unless  restrained  from  doing  so 
by  order  of  this  court   •  •   •  " 

Ttie  second  count  in  the  petition,  as  to 
the  alle^tion  of  the  possesion  of  the  real 
estate,  is  inconsistent  with  tlie  allegations  of 
the  first  count  The  third  count  contalna 
practically  nothing  that  la  not  ctmtalned  in 
the  first  count 


The  court  finds  that  due  senrice  was  made 

upon  the  appdlee  Crooker  by  pnbUcatlmi,  and 
the  notice  thereby  is  apcnroTed.  Sodi  aecr- 
Ice  is  authorized,  in  an  action  of  this  nature, 
by  section  48  of  the  Code  (section  6641  of  the 
General  Statutes  of  1909). 

There  is  no  finding  with  reference  to  iSioan, 
and  neither  Moore  nor  Crooker  made  any  ap- 
pearance in  the  action. 

[2]  Murray  and  Jackson  each  filed  general 
demurrers  to  th4  sereral  counts  of  the  peti- 
tion. The  first  count  of  the  petition  con- 
stitutes the  gist  of  the  action,  and,  although 
the  cause  of  action  Is  not  well  pleaded,  by  a 
liberal  construction  It  states  a  cause  of  ac- 
tion against  all  of  the  appellees.  The  demur- 
rers thereto  should  have  been'ovemded. 

[1]  If  Crooker  had  a  mortgage  only  upon 
the  property,  the  property  was  not  subject  to 
attachment  in  an  action  by  Murray  against 
Crooker ;  and  if  Murray  had  no  legal  attadi- 
ment  against  the  property  the  sheriff,  Jack- 
son, had  no  right  to  sell  it  It  thus  appears 
that  the  ^tiie  action  and  rights  of  the  par- 
ties d^;>CTd  upon  the  question  whetiier  tlie 
instrnmoit  purporting  to  be  a  deed,  executed 
by  appellants  to  afp^ees,  (looker  and 
Moor^  was  intended,  and  ma  In  fact,  a  deed 
of  conveyance  of  the  title  to  the  land.  Inde- 
feasible, or  whether  it  was  Intended,  and  was 
in  fact  a  mcnrtgage  to  secure  the  pwfornuuice 
of  the  contract  of  J.  W.  Saylor  that  he  would 
engage  In  the  business  of  selling  Interests  In 
the  patent  to  the  little  Crater  Cmde  OU 
Burner,  and  would  pay  Crooks  whatever  he 
was  oitltled  to  out  of  the  antidpated  sales 
thereof,  according  to  the  contract  That  an 
instrumoit  purporting  to  be  an  abaotuta  deed 
of  ccmveyance  may  t»  shown  by  oral  eri- 
draoe  to  have  been  Intended  aa  aecnritr  for 
the  pajrment  of  money  or  the  performance  of 
an  act  is,  In  effect,  Implied  by  statute  (sec- 
tion 6:^  of  the  Ottieral  Statutes  of  1909),  and 
has  freaoently  been  decided  by  this  and  otb- 
er  courts.  See  McNamara  Culver,  22  Kan. 
661;  Xost  T.  Bank,  66  Kan.  606,  72  Fac. 
209;  Martin  t.  Alien,  67  Kan.  768,  74  Pac 
2416  i  Hubbard  T.  Cheneri  76  Kan.  2%  91 
Pac.  7^  128  Am.  St  129,  not^  page 
133. 

It  appears  from  the  petition  that  all  the 
rights  of  Hurray  and  Jackson  ibepenA  upon 
the  title  In  CToaik&r  to  the  pn^r^  in  ques- 
tion, and,' by  the  interplea  of  apEiellants  In 
the  action  brought  by  them  against  Grook«, 
th^  had  actual  notice  of  ai^lant^  rights 
ther^  It  alao  appears  frtMu  the  Jounul 
entry  of  the  Judgment  that  the  motlim  of  the 
appellants  for  Judgment  against  Crooker  was 
overruled  v^n  the  objection  of  Murray  and 
Jackson,  who,  so  far  as  appears,  In  no  way 
represented  Crooker,  and  *'for  the  inason  ttiat 
the  defendant  Murray,  an  attaching  and  now 
Jud^ent  creditor  of  defmdant  Grooker, 
claims  ft  lien  upon  said  property  as  sudi 
creditor.  •  •   •  *•  This  also  was  error. 

In  the  absence  of  fraud,  a  d^tor  of  one  of 
the  grantees  In  the  deed  can  obtain  no  lien 
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upon  tbe  premises  by  attachment  In  an  ac- 
tl(Hi  against  sadii  grantee.  If  the  deed  was  In 
tnet  Intended  by  the  parties  thereto,  and  was 
Sn  fact  glvm,  only  as  a  security  for  the  per- 
formance of  a  contract  and  for  the  payment 
of  anticipated  profits  thweln  to  one  ot  the 
grantees. 

The  Judgment  Is  reversed,  and  the  case  is 
tenunded,  with  InstrnctioiiB  to  proceed  with 
the  trial,  after  allowing  any  proper  amend- 
ments to  the  pleading  and  summoning  the 
other  party  to  the  deed  or  mortgage,  If  de- 
alred.   All  ttie  Justices  concurring. 

«S  Kan.  4) 

KBNNBTT  t.  KIDD  et  sL 
(Snprene  Court  of  Kauia*.    Haxeb  8,  1913.) 

On  rehearing:  Fomi«  opinion  adlwred  to. 
See  87  Kan.  652,  12S  Pac.  86. 

WEST,  J.  A  rehearing  was  granted  to  en- 
able the  parties  to  presokt  folly  their  views 
cm  qnesttons  which  It  was  claimed  liad  not 
beea  propwly  presmted  or  correctly  decid- 
ed. Tbe  principal  contention  is  that  we  were 
in  error  in  holdli^  tliat  tbe  local  camp  could 
not  take  tbe  property  willed  to  it  to  use  as 
It  saw  fit  A  te-ezamlnation  ot  tbe  matter 
leads  to  the  same  otmelaslai.  In  1886  the 
Le^datnre  took  control  of  fraternal  benefi- 
ciary societies,  defining  them,  and  prescrib- 
ing the  restrictions  under  which  they  w«e 
to  operate.  Laws  of  1888,  c.  28.  Section  1 
provided  that  the  fund  frcon  which  the  pay- 
mait  of  benefits  was  to  be  made  and  from 
which  the  ezpeuMs  of  swA  assodatton  should 
be  defrayed  "shall  be  derived  from  assees- 
m^ts  or  dues  collected  from  its  monlierB." 
Tike  next  year  this  was  ammded  bo  as  to 
read:  "AsecsBments,  premiums  or  dues  col- 
lected friMtt  its  manbera,  and  interest  ae- 
cumulations  thereon."  Laws  1880,  c.  147,  | 
1  (Oen.  Stat  1909,  |  4803).  Section  8  (Gen. 
Stat  1909,  I  4310)  makes  a  fraternal  assess- 
ment order  organized  under  the  act  a  body 
corporate  and  politic  with  power  to  take, 
purchase^  hold,  and  dispose  of  real  estate 
for  the  purpose  of  the  oorptHcatloa.  But 
there  is  nothing  In  tbe  oilire  act  thus  em- 
powering  a  local  camp,  and  nowhere  In  the 
statutes  can  be  found  any  provision  that 
such  camp  Is  to  be  deemed  a  corporation. 
Indeed,  tbe  act  itself  makes  no  mmtlon  of 
local  or  subordinate  orgnntsstlona.  How- 
ever, chapter  164  of  Laws  of  1809,  as  amend- 
ed by  section  1.  c.  171,  Laws  1900  (Gen.  Stat. 
1900,  I  1832),  authorises  any  subordinate 
lodge  or  camp  under  control  of  a  supreme, 
grand,  or  other  superior  organization  to  pur- 
chase, own,  manage,  control.  Improve,  mort- 
gage,  and  dispose  of  such  real  estate,  includ- 
ing necessary  buildings  as  may  be  necessary 
to  provide  suitable  accommodations  for  hold- 
ing ita  meetings  and  transacting  its  basl- 
nesB.  It  also  authorizes  such  camp  to  han- 
dle stock  In  a  corporation  organlied  for  the 


purpose  of  erecting  such  buildings.  The  act 
vests  the  title  of  such  property  In  the  local 
organization,  and  gives  it  a  right  to  contract, 
sue,  and  be  sued  in  any  manner  affecting 
such  real  estate  or  buildings.  Only  to  this 
extent  can  the  canip  daim  any  corporate 
rights  or  character. 

The  Legislature  having  twice  tak«i  pains 
to  prescribe  the  only  source  of  income  to 
the  parent  order  Itself,  we  must  conclude 
that  it  was  not  the  intention  to  permit  a  lo- 
cal camp  to  be  the  beneficiary  In  a  will.  Nei- 
ther organization  Is  for  profit,  but  ea^h  Is 
for  the  mutual  benefit  of  ita  members,  and 
especially  for  the  survivors  of  ita  members 
who  have  contributed  to  the  general  fund  lu 
accordance  with  the  rules  prescribed  by  tbe 
association  Itself.  There  Is  no  restriction  on 
using  for  the  purpose  of  providing  necessa- 
ry buildings  a  portion  of  the  income  received 
in  the  manner  pointed  out  by  statute.  But 
the  case  Is  not  one  of  an  ordinary  corpora- 
tion which  all  agree  may  take  by  will  anless 
expressly  precluded.  It  is  the  case  of  a  local 
fraternal  beneficiary  body  which  the  Legis- 
lature has  confined  within  a  narrow  zone  of 
activity,  dealing  out  ita  powera  with  a  spar- 
ing hand.  If  a  man  in  advanced  years  can 
be  induced  to  devote  the  bulk  of  his  estate 
to  a  local  camp  as  was  the  testator  In  this 
case,  then  there  is  no  reason  why  other  ben- 
efactors might  not  add  their  glfte  until  a 
local  organization  of  a  few  nelghbora  could 
become  the  holder  of  property  of  great  value 
far  beyond  any  real  or  imaginary  needs  for 
the  transaction  of  its  buriness. 

Tbe  decision  Is  not  to  be  carried  b^ond 
ita  terms,  and  does  not  interfere  with  the 
privileges  accorded  the  societies  and  associa- 
tions, including  Masons  and  OddfellowB,  men- 
tioned in  section  1830,  Qeoenl  Statutes  of 
1909.  The  authority  granted  to  local  aub- 
ordinato  organisations  by  eectlon  1832  in  no 
wise  enlarges  or  changes  the  source  of  in- 
come from  which  th^  may  provide  necessa- 
ry buUdlngs,  but  simply  directo  how  th^ 
may  handle  and  hold  such  pnverty,  Instead 
of  doing  BO  by  and  through  the  grand  or  bu- 
perlor  organization. 

In  Bajikers*  Union  t.  Crawford,  87  San. 
449,  at  page  466,  78  Fac;  79,  at  page  81  aOO. 
Am.  St  Rep.  466),  It  was  hdd  that  mm  tra- 
temal  beneficiary  association  has  no  author- 
ity to  consolidate  with  another,  or  to  con- 
tract to  pay  a  death  loss  of  another  like  as- 
Bodation  in  consideration  of  ita  transfer  of 
ite  membership  and  offices.  In  the  opinion 
It  was  said:  "Ite  business  Is  defined  In  tbe 
statute  to  be  the  making  of  provision  for  the 
payment  of  beneflte  in  case  of  death,  sick- 
ness, or  temporary  disability,  and  this  busi- 
ness must  be  carried  on  for  the  sole  benefit 
of  ita  members  and  th^r  beneficiaries.  For 
the  pnrpose  of  carrying  on  this  business, 
such  associations  are  authorized  by  the  stat- 
ute to  create  a  fund  from  which  the  ex- 
penses of  sudi  association  shall  be  defrayed,' 
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wldcb  'shall  be  derln^  from  assessmenta, 
premluma  or  dues  from  Its  in  embers,  and  In- 
terest accomulatloDS  thereon.'  Thus  It  ap- 
pears clearl;ir  that  these  associations  are  to 
be  administered  for  the  sole  benefit  of  their 
members  and  their  beneficiaries  by  means  of 
assessments  and  dues  collected  from  such 
members;  that  is,  that  only  members  ma;  be 
called  upon  to  contribute,  and  only  they  or 
their  beneficiaries  may  receive  Indemnity. 
These  associations  are  not  permitted  to  go 
out  and  engage  generally  In  the  business  of 
furnishing  indemnity.  Their  distinct  charac- 
teristics and  charter  life  muld  be  destroyed 
In  BO  doing."  S^,  also,  Scott  t.  Bankers' 
Union,  73  Kan.  675,  85  Paa  604,  and  Bolce  r. 
Sh^rd,  78  Kan.  311,  06  Pac.  485.  It  may 
be  said  with  equal  propriety  that  local  camps 
are  not  to  be  permitted  to  so  into  real  es- 
tate or  general  buslnesa  even  as  beneficiaries 
of  testators  who  seek  to  give  th^  property 
to  ose  as  aa<3i  camps  see  fit. 

We  do  not  feel  impelled  to  change  the 
views  expressed  in  the  former  opinion.  All 
the  Justices  concurring. 


(88  Kan.  ««>) 

WILCOX  T.  GILLEirr,  IMstrict  Judge. 

(Supreme  Court  of  Kansas.    Jan.  18.  1913.) 

Application  by  B.  C.  Wilcox  for  writ  of  man- 
damus to  Preston  B.  GiUett,  Judge  of  the 
Tweaty-Fourth  Judicial  District  of  Kansas. 
Writ  denied. 

PER  CURIAM.  Upon  the  showing  made,  the 
court  It  of  the  opinion  that  the  order  made 
by  the  district  court  did  not  amount  to  a  dia- 
barmeDt  or  anspension  of  the  attorney,  or  to 
a  denial  of  Us  ngbt  to  be  heard  upon  a  formal 
application  for  a  change  of  venue  or  for  the 
selection  of  a  pro  tem.  Judge  to  try  Us  cases. 
It  cannot  be  known  at  tbia  time  when  a  judg- 
meat  will  be  reached  In  the  disbarment  case, 
but  it  is  evident  that  the  interval  will  be  ao 
considerable  that  no  proceedings  is  the  district 
court  should  be  held  In  abeyance  to  await  the 
result  in  that  matter. 

The  apidication  for  a  writ  of  mandamus  is 
denied, 

(88  Kan.  1(M) 

CITT  OF  TOPEKA  v.  BOARD  OF  qOM'RS 

OF  SHAWNEB  COUNTX. 
(Supreme  Court  <d  Kansas.    March  8,  1013.) 

Appeal  from  District  Court,  Shawnee  (3oanty. 

Action  by  the  City  of  Topeka  agaiust  the 
Board  of  County  Oommiasioners  of  Shawnee 
County.  Judgment  for  plaintUf,  and  defendant 
appealK  Affirmed. 

B.  H.  Simon  and  Edwin  A.  Austin,  botii  of 
Topeka,  for  appellant.  W.  O.  Ralston  and 
James  W.  Clark,  both  of  Topeka,  for  appelM. 

PBB  CURIAM.  The  appellee  and  the'  appel- 
lant were,  in  a  sense,  engaged  in  the  same  pub- 
lic enterprise,  viz.,  in  restraining  the  Kansas 
river  from  overflowing  its  banks  and  causing 
great  damage  In  the  vicinity  of  the  Melau  arch 
bridge  and  within  the  city  and  county.  For 
this  purpose  the  appellaat  had  condemned  a 
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strip  of  land  along  the  south  bonk  of  the  river, 
and  hod  erected  a  dike  thereon,  and,  at  the 
time  oomjdained  its  employes  were  baSd- 
Ing  a  revetment  to  the  dike,  between  the  dike 

and  the  stream,  to  prevent  the  washing  sway 
and  destruction  of  the  dike  in  times  of  high 
water.  The  plan  of  the  engineers  was  to  cat 
off  tb«  bank  between  the  dike  and  the  stream, 
then  at  low  water,  ao  that  the  concrete  revet- 
ment abould  slope  like  an  apron  from  the  dike 
down  to  the  stream.  The  foundation  of  the  re- 
vetment was  b>  be  set  below  the  low-water 
mark. 

The  city,  to  widen  the  channel,  had  voted  bonds 
to  build  an  ezteDslon  of  the  Melan  bridge  and 
to  remove  the  earth  under  the  extension  and 
on  either  aide  thereof  to  widen  the  channel. 
The  extenaion  bad  been  built,  and  the  earth, 
to  the  desired  depth  thereunder  and  to  some 
extent  on  either  aide  thereof,  had  been  removed, 
when  the  employes  of  the  apnellant  commenced 
to  cut  down  the  bank  tor  the  bnDding  of  th* 
revetmeuL  There  was  evidence  that  the  ap- 
pellant's employes,  over  the  protest  of  the 
appellee  and  its  emidoy^a.  continued  to  damp 
the  earth  from  the  bank  into  the  excavation 
whicb  the  employes  of  the  dty  bad  made  and 
were  making  for  the  purpose  of  widening  the 
channel  of  Uie  stream. 

Eadi  party  bad  a  right  to  do  the  work  it 
was  doing,  so  long  as  it  did  not  unnecessarily 
interfere  with  or  destroy  the  work  of  the  oth- 
er, but  not  otherwise.  The  trial  court  fonnd 
in  favor  of  the  city,  and  granted  the  injunction 
prayed  for,  including  a  mandatory  injunction, 
requiring  the  appellant  to  remove  the  earth 
which  appellant  had  theretofore  dumped  and 
placed  in  the  excavations  rnider  and  on  rither 
side  of  the  bridge  made  "bj  the  «iipIoy£s  of  tlie 
citv. 

There  was  ample  evidence  that  the  action 
of  appellant  and  its  contractors,  who  were  par- 
ties to  the*  action,  van  nnjnst  and  IneQidtable, 
and  the  judgment  is  sffirmed. 


m  Kan.  11Q 
STATB  ex  reL  DAWSON,  Atty.  Oen.,  T. 
LANDER  et  sL,  Councnmen.t 
(Supreme  Court  of  Kansas.   March  15,  1013.) 

Quo  warranto  by  the  State,  on  the  relation 
of  John  S.  Dawson,  Attorney  General,  againat 
F.  J.  Lander  and  others,  Ooundhnen.  Judg- 
ment of  ouster. 

See,  also,  87  Kan.  474,  124  Pac  S64. 

J.  8.  Dawson  and  F.  P.  Lindsay,  both  ot 
Topeka,  for  plaintiflF.  A.  M.  Jsckson  and 
Jackson  ft  NoUe,  all  ia  WInfleld,  for  defend- 
ants. 

WEST.,  J.  When  this  action  was  first  pre- 
sented and  considered,  certain  plain  duties  of 
the.  parties  were  pointed  out,  and  It  was  said: 
"The  case  will  be  continued,  with  the  right  of 
either  party  to  apply  for  further  orders  here- 
in, for  final  disposition  when  the  court  becomes 
satisfied  whether  or  not  the  mayor  and  council 
are  acting  together  in  good  faith  for  the  well- 
fare  of  tbe  city  in  the  performance  of  their  of- 
ficial duties."  State  ex  rel.  v.  Lander,  8T 
Kaa.  474,  478,  124  Pac.  394,  365. 

Pursuant  to  applicatioDS  for  final  judgment, 
the  parties  have  placed  on  fits  a  showing  as  to 
their  conduct  since  the  continuance  was  hsd. 
This  showing  leaves  the  cotut  without  any 
doubt  that  the  defendants  liave  been  and  are 
guilty  of  vnllful  misconduct  Ilk  office  and  will- 
ful and  persistent  faUore  to  perform  their  of- 
ficial duties. 

Judgment  of  ouster  is  therefore  rendered. 
All  the  JnstiosB  coneorinfr 

tRahaarlng  dsntsd  April  U,  UU, 

'      .   1.     ..1-   .}       -.:   :     ..  . 
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(n  CM.  App.  24) 

AtAN  T.  OABXAXD  GAS,  LIGHT  ft  HEAT 
CO.    (GlT.  908.) 

(IMatrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Jan.  13,  1913.  Bebearing  Denied 
Feb.  11,  1913.  Denied  by  -Supreme  Court 
March  14,  lUlS.) 

1.  Mastbb  and  Servant  {8  189*)— Fellow 
8bev ANTS— Vice  Pbinoifal. 

';-  The  soperintendent  of  a  power  company 
who  employed  and  discharged  the  ■  men  who 
were  worliing  on  an  excavation  with  plaintiff 
and  directed  the  work  generally  when  present, 
and  the  foreman  who  directed  and  discharged 
Ihc  men  in  the  superintendent's  absence,  were 
not  fellow  servants  of  a  laborer  engaged  in  the 
excavation  work,  being  vice  principals. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  427-4%  437-MS;  D«c 
Dig.  I  iB8.»l 

2.  Masteb  and  Sebvant  -({  231*)— Contrib- 

VTORT  NeOUQKNCB— RKUANOK  OH  CaBB  OF 

Master. 

A  laborer  engaged  in  excavating  could  as- 
sume tbat  bis  superintendent  was  making  the 
place  of  work  safe  by  cribbing  or  bracing  the 
walls  as  the  work  progressed;  that  being  a 
part  of  the  superintnident'a  duties. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant,  Cent  Dig.  Si  67S-677;  Dec.  Dig.  i 
•231*} 

8.  Master  and  Servant  (|  185*)— Fkij.ow 
Servants— Delegation  or  Duties. 
'    An  employer  cannot  escape  responsibility 

tor  the  proper  performance  cut  a  duty  to  bis 

employes   by  delegating  its  performance  to 

another  servant. 
[EM.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  H  385-421;   Dec.  Dig.  S 

185.*] 

4.  Master  and  Servant  (§  107*)— Flack  or 
Work— Chanoinq  Conditiona. 

The  mle  that  an  employer  is  not  bound  to 
pro^ct  his  employes  from  cnangea  in  the  place 
of  work  necessitated  by  the  character  of  the 
work  as  it  progresses  would  not  apply  where 
employes  engaged  in  excavation  were  not  fur- 
nished with  materials  to  brace  the  walls,  and 
the  walls  were  further  weakened  by  a  parallel 
covered  ditch  near  to  that  being  dug  which 
wa>  unknown  to  the  employes. 
-  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  Sf  190-208,  212,  255; 
Dec  Dig.  I  107.*r 

5.  Mabtu  and  Servant  (|  288*)— Innnzu 

—Jury  Question- NKouaENCE. 

In  an  action  for  injuries  to  an  employ^ 
Ifj  the  caving  in  of  the  walls  of  a  ditch  which 
be  was  assisting,  in  digging,  whether  it  was  his 
employer's  duly  to  brace  toe  dit(A  In  the  coarse 
of  .the  work  held  a  jury  questiun. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  1001,  1006,  1008,  1010- 
1060:  Dec  Dig.  f  286.*] 

6.  Dauages  (I  218*)— Instructions— Phtsi- 
CAL  AND  Mental  SnvFRRiNa. 

The  court  instructed  in  a  personal  injury 
action  that,  in  estimating  the  amount  of  pe- 
rtiniary  damages  (illowed,  the  jury  might  con- 
sider'the  physical  and'  mental  pain  "suffered," 
if  an^,  the  nature,  extent  and  severity  of  the 
injuries,  "the  extent,  degree,  and  character  of 
suffering,  mental  or  physical,  if  any,  its  dura- 
tion ana  its  severity,  and  might  also  consider 
whetber  ttie  injury  was  temporary.  Eeld,  that 
the  instruction  referred  to  p«st"phyBical  and 
mental  suffering.  .  {. 

'  (Ed.  Note.r-For  oth«r  eases,  see  Damages, 
Cint  pig.  ff  648-855;  Dee.  Wg.  |  316.*] 


7.  Damages  (H  32,  48*)-<-Itbhs  w  Pavaqh 

— Pbtsical  and  Mental  SumiEiNo.' 
'  Where  the  person  injured  is  himself  suing 
for  such  injuries,  damages  for  physical  and 
mental  suffering  may  be  recovered  eolitrary  to 
the  mle,  where  the  sidt  is  brought  in  a  rq>re> 
sentative  capacity. 

[Ed.  Note.-~For  other  cases,  see  Damages, 
Cent  Dis.  «  40,  41,  71,  100-103.  256;  Dee. 
Dig.  H  32,  48.*]  •     •  " 

8.  DaKAGES    (I    26*)  —  PROSPEOTITE  CfoNSR- 

(juENCEs—* 'Necessarily.  " 

"Necessarily"  means  "onavoidably,"  "in- 
dispensably," so  tbat  a  thing  which  necessarily 
must  happen  may  reasonably  be  said  to  be  cer- 
tain to  happen. 

(Ed.  Note.— For  other  cues,  see  Damages, 
Cent  Dig.  H  69,  236;  Dea  Bg.  {  26.*.  . 

For  othw  definitions,  ie«  Words  and  thns- 
es,  vol     pp.  4703,  4704.] 

0.  Damages  (|  63*)— Personal  IknmiBS— , 

-Mental  Suffebino. 

Mental  saffering,  as  an  element  of  dam- 
age, is  not  confined  to  tbat  resulting  from  such 
injuries  as  wonid  from  their  character  cause 
the  injured  person  to  be  shunned  or  cause  a 
feeling  of  hamiliation,  but  may  arise  out  of 
the  fear  of  physical  suffering  reasonably  cer- 
tain to  continue,  and  c<nitiimed  even  aftev 
phydeal  pain  has  ceased. 

[Bd.  Note,— For  other  cases,  see  Damages, 
Cent  Dig.  §S  100,  255;  Dec  Dig.  1  BB.*} 

10.  Damages  ({  149*>— Personal  Injuries- 
Mental  SUFrERINO. 

Mental  suffering  may  be  presumed  to  fol- 
low upon  a  serious  physical  injury  causing 
pain  and  Impairment  of  earning  capacity,  so 
that  it  need  not  as  a  rule  be  specially  pleaded 
to  be  recovered  for. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  I  140.*] 

11.  Appeal  and  Erbor  (|  171*)— Pbebenta- 
TiON  Below— Theory  of  Pueadinos. 

Though  the  complabit.  In  a  personal  injury 
action,  merely  alleged  that  plaktiff  was  ren- 
dered lame  and  incapable  of  performing  labor 
by  such  injuries,  and  had  undergone  great 
physical  suffering,  and  would  be  incapacitated 
from  laboring  for  life,  where  the  trial  was 
conducted  on  tiie  theory  that  physical  and  men- 
tal suffering  were  proper  items  of  damage,  if 
proved,  defendant  cannot  object  on  appeaf  that 
damages  for  such  items  were  allowed,  though 
not  more  specifically  pleaded. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

1165;  Dec  Dig.  {  171.*]    '  '"^ 

12.  Dauaobb  (I  US*)— IirjtaiE»*-fiuniczBH- 
OY  OF  Evidence— B^cTENT  or  Ihjtibies. 

Evidence  in  an  employe's  action  for  per- 
sonal injuries  held  to  sustain  a  findbig  tiiat  the 
injuries  were  permanent  and  incapacitated 
plaintiff  for  an  indefinite  ome  from  dmng  man- 
ual labor. 

[Ed.  Note.— For  otiwr  cases,  see  Damates, 
Cent  Dig.  II  608-608;  Dec  Wf,  |  185w*] 

18.  Damages  (|  132*)— Excessiiv  Oamaqeb 

—Evidence. 

Evidence  in  an  employe's  action  Cor  per- 
sonai  injuries  AeM  to  snow  that  an  award  of 
$7,500  damages  was  ixtA  ttcetfalve.  ii  i* 

[Bd.  Note.— For  other  cues,  see  Damues. 
Cent  Dig.  II  372-885,  39«iD^  Dig,  |  iM!*] 

Appeal  from  Superior  Court,  Alameda 
County^  Wm.  H.  Waste,  Judg'e. 

Action  by  Matbew  Ityan  against  the  Oak- 
land Gas,  Ught  &  Heat  Company.  '  F^&m  a 
Judgment  for  plalntifT,  and  an  order  denying 


•|roBR(tar,«Mys  se«  Nuin>t9pl>). vM^nJtfljlHfilill  In  I^f^pifc  #  Aa^  DMV  K/g-m  a«r|M.*  Bs^f  |aA«t«.. 


Digitized  by 


Google 


6M  ISO  FAOirio 

a  moHhm  for  new  trial,  defendant  appeals. 
Affirmed. 

MTTlck  A  Deeringr  of  San  Fiandsco,  for 
appellant  Fttsgerald  *  Abbott,  of  Oakland, 
for  respondent 

CHIPMAN,  P.  J.  Tbe  complaint  in  this 
case  was  tied  In  December,  1904.  and  was 
brought  to  issue  by  answer  In  October,  1905. 
On  appeal  from  the  judgment  at  the  first 
trial,  it  was  held  that  the  evid^ce  was  suf- 
ficient to  support  the  verdict  In  favor  of 
plaintiff,  bnt  tbe  judgment  was  reversed  be- 
cause of  an  Instruction  which,  In  the  opinion 
of  the  appellate  court,  took  from  the  jury  a 
Question  of  fact  10  Cal.  App.  481,  102  Pac. 
55S. 

Respondent  contends  that,  so  far  as  the 
facts  are  concerned,  the  decision  on  the  first 
appeal  Is  the  law  of  tbe  case,  inasmndi  as 
the  evidence  la  substantially  the  same— in- 
deed, differs  only  in  the  fact  that  some  ad- 
ditional testimony  favorable  to  plaintiff  was 
Introduced.  It  would  occupy  about  as  mach 
time  and  sftace  to  determine  whether  or  not 
respondest's  contention  is  sound  as  it  would 
to  determine  the  facts  for  ourselves.  There- 
fore, we  shall  not  accept  the  law  of  the  case 
upon  the  facts  as  having  been  established. 
Plain  tut  brings  the  action  to  recover  dam- 
ages for  personal  injury  while  at  work  as  a 
laborer  digging  a  trench  for  defendant  in  the 
streets  of  Oakland.  The  Injury  complained 
of  o<'curred  July  5,  1904. 

Paragraph  4  of  tbe  complaint  Is  as  fol- 
lows: "That  the  said  excavation  and  con- 
strnction  of  said  trench,  at  said  time  and 
idace,  was  dangerous  to  the  life,  body,  and 
limbs  of  plaintiff,  while  employed  as  afore- 
said, unless  the  walls  and  banks  of  said 
trench  were  braced  and  secured  from  falling 
or  caving  In  on  plaintiff  white  standing  in 
Bald  trench,  and  engaged  in  his  said  employ- 
ment as  aforesaid ;  that  said  danger  consist- 
ed in  the  liability  that  tbe  walls  and  banks 
might  fall  and  cave  in  on  plaintiff  while 
working  In  said  trench,  because  of  tbe  char- 
acter of  tbe  soil,  as  hereinafter  stated ;  that 
said  danger  to  plaintiff,  wlille  working  and 
employed  as  aforesaid,  unless  said  walls  and 
banks  were  braced  and  secured  as  aforesaid, 
was  at  all  times  known  and  familiar  to  said 
dtfendant  and  Its  said  superintendent  and 
vice  principal,  but  that  despite  said  knowl- 
edge of  said  danger  to  plaintiff,  while  work- 
ing and  employed  as  aforesaid,  said  defend- 
ant and  its  said  superintendent  and  vice  prin- 
cipal did  not  brac^  or  in  any  way  secure, 
said  walls  and  banks  from  falling  open,  or 
caving  In  on,  plaintiff  while  engaged  In  said 
trench  as  aforesaid;  bnt,  on  tbe  contrary, 
willfully,  knowingly,  and  careteasly  failed 
and  neglected  to  brace,  or  In  any  way  secure, 
said  walls  and  hanks  from  falling  or  caving 
in  on  plaintiff  while  working  as  aforesaid; 
that,  had  said  wall  been  braced  and  secured 
as  atoieaaUl,  ttt  InJurlCB  to  irtalntlfl  hen- 


REPOBTBB  (Car. 

Inafter  allied  could,  and  would,  not  have 
happened.** 

Then  follow  avormenta  partlealarlilng  at 
considerable  leagtb  the  character  of  tbe 
work  plaintiff  was  Adng,  his  Ine^poieaoe  In 
similar  situations,  the  drcnmstances  attend- 
ing the  aeddent;  the  diaiacter  of  Hw  soil 
and  Its  liability  to  cave^  plalntltTa  Ignorance 
of  Oie  danger,  defendant*8  failure  to  inrovlde 
against  tbe  injury  that  btfell  plaintiff  tor 
carelessly  and  negligently  falling  to  brace 
the  walla  of  said  trendi  to  luevent  their  cav- 
ing In  and  in  failing  to  Inform  plainUfl  of 
the  dangerous  charact^  of  his  said  work,  by 
reason  of  which  plaintiff  "was  violoitly  Jam- 
med and  pinned  by  said  falling  wall  against 
the  opiKHslte  wall  of  said  trench,  and  suffered 
great  bodily  hurt  and  injury  by  tbe  frai^re 
Id  two  places  of  the  pelvis  bone." 

Paragraph  7  is  as  follows:  "By  reason  of 
said  injury  received  through  the  n^llgmce 
and  carelessness  of  defendant  as  aforesaid, 
said  plaintiff  has  beffli  ever  since  said  time 
sick,  sore,  lame,  prostrated,  and  rendered  In- 
capacitated from  performing  any  labor,  and 
from  attending  to  any  Und  of  business  or 
duty  whatever,  and  has  undergone  great 
physical  suffering  and  agony,  and  will  con- 
tinue lame  and  incapacitated  from  pwform- 
ing  any  labor  for  tbe  rest  of  his  Ufe."  Hsfi 
answer  Is  a  specific  denial  of  most  of  plain- 
tiff's avmnmts,  except  as  to  the  fact  that 
he  was  Injured  while  working  for  defendant 
As  a  separate  defense,  it  Is  alleged  that 
plaintiff  and  his  fellow  emidoyte  woiAlng  in 
said  trench  wore  at  all  times  cautioned  to 
brace  tbe  walls  and  that  defendant  furnished 
lumber  and  materials  for  that  purpose;  thst 
it  was  part  of  plaintifTs  duty  to  prevmc 
the  walls  of  said  trench  from  falling  by 
bracing  the  same,  of  whidt  plaintiff  was  ful- 
ly awar^  and  that  tbe  accldmt  resulted 
from  plaintiff's  n^leet  in  this  regard,  and 
that  he  voluntarily  assumed  all  risk.  It  Is 
also  alleged  that  the  Injury  to  plaintiff  was 
not  the  result  of  the  earth  failing  on  him 
but  of  his  struggle  "to  free  himself  without 
the  assistance  of  his  fellow  ^ploySs,  al- 
though cautioned  by  them  to  allow  th^  to 
asslBt  him  and  extricate  him  from  the  soil." 

It  developed  at  the  trial  that  the  wallq  of 
thla  trench  were  weakened  by  another  paral- 
lel trench  whidt  had  the  year  before  been 
dug  alongside  and  near  to  the  trench  in  ques- 
tion whidi  defadant  well  knew,  and  ct  which 
plaintiff  was  Ignorant  and  that  thla  tact 
contributed  to  the  accident  An  amCTdment 
to  the  complaint  was  allowed  to  conform  to 
these  &ctB.  An  answer  was  also  filed  deny- 
li%  the  arammits  of  the  amnidmeat 

Plaintiff  waa  emplt^red  by  defendant  in 
digging  a  trench  which  dtfendant  was  atnk- 
ing.  In  Oakland,  for  tbe  purpose  of  laying 
its  pipes.  The  ditdi  began  near  First  street 
came  up  Brush  to  Second,  then  easterly  on 
Second  to  Grove  street;  tboice  aontborly  on 
Grove  On  Bmata  and  Second  stre^  the 
dltcb  waa  Iwafled*  and  on  Saturday,  July  2, 
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190^  the  dltch  m  GroTe  street  bad  beui  ran 
About  30  or  40  feet  It  was  between  4  and 
S  Ceet  ^eep  and  about  8V&  feet  wide.  The 
men  ceased  work  Saturday  afternoon,  the 
third  was  Sunday  and  Monday,  the  fourth, 
waa  a  holiday.  They  resumed  work  on  Tues- 
day morning.  After  the  men  had  been  work- 
ing about  two  hours,  the  eastern  bank  oC  the 
ditch  gave  way,  catching  plalntUF,  who  was 
working  In  the  trench.  This  ditch  was  par- 
allel to  a  wall  surrounding  the  defendant's 
property,  about  three  feet  away.  A  year  or 
naoFft  prior  to  digging  the  trendb  a  ditch  had 
been  dug  between  it  and  the  wall  parallel 
thereto  for  the  purpose  of  laying  a  gas  pipe 
about  two  Inches  In  diameter.  Kirk  was  sn- 
pwiDtendeot  of  the  company;  "did  the  aa- 
ploying  and  discharging  of  mea  and  directed 
the  work  generally  when  present"  Welling 
was  foreman,  and.  In  Kirk's  absence,  "direct- 
ed knd  discharged  the  men.'*  Welling  testi- 
fied: "Thwe  was  a  carpenter  onployad  by 
the  onnpany  at  that  tlm&  His  name  was 
Dillon.  His  work  was  to  do  such  carpwter 
work  as  mic^t  be  necessary  &i  bracbu;  up 
and  timbering  the  ditcA  that  should  be  brae* 
ed.  As  a  matter  of  fact,  this  ditch  on  Grove 
street  where  Ryan  was  hurt  was  not  timber- 
ed up  or  braced.  We  timbered  all  the  ditch 
on  Second  street  as  we  came  alrag  Sectmd 
street  for  two  blocks."  Dillon  tesUfled: 
"TbSa  ditxifa  that  was  being  constructed  tram 
Brash  street  up  to  Grove  and  down  Grove 
street.  In  lfi04»  I  braced  it  or  cribbed  it,  .to 
keep  it  from  caving.  I  know  there  was  an 
accident  July  6,  1904.  I  came  up  than  that 
mondnfr  I  did  some  work  thore  that  morn- 
ing. I  went  th^  to  see  If  Vaey.  wanted  any 
more  bracing  put  in.  I  saw  Mr.  Kirk,  and 
Mr.  WelUiv,  I  think,  was  ther&  I  asked  Mr. 
Welling  If  he  wanted  any  more  bracing  done, 
and  he  said  he  did  not  think  it  was  neces- 
sary. I  don't  think  there  was  any  lumber 
time  that  meaning  to  do  the  crlbUng.  After 
Mr.  Kirk  told  me  tha^  I  went  on  over  to 
anothor  lob  I  waa  looking  after.  I  didn't  re- 
turn until  after  the  accident'  I  was  no', 
there  at  the  time  of  the  acddent"  On  cross- 
enmlnatlon  he  testified:  "Z  don't  know  aa 
I  know  precisely  what  the  foronan  said. 
Mr.  Kirk  said  he  dldnt  think  it  would  need 
any  tvadng  thne^  it  was  getting  shallower, 
sol  went  over  to  the  purlflera  •  •  •  Mr. 
Welling  never  gave  me  any  InstructlonB  when 
Bfr.  Kirk  was  there,  otb»wlse  he  acted  in 
Uie  capacity  of  foranan."  There  is  conflict  in 
the  evidence  as  to  whether  there  was  crib- 
bing material  at  or  near  the  trench  where 
plaintiff  was  at  work.  Then  was  evidence 
Justl^rlng  the  Jury  In  finding  that  sudi  ma.- 
terlal  was  not  there.  And  the  fact  that  Elrk 
and  Welling  concluded  that  no  bracing  was 
necessary  would  aceonnt  f<»:  Quexe  not  being 
any  material  «i  hand  to  do  the  bracing. 
Mneover,  the  evidence  showed  that  It  waa 
no  part  of  plaintiff's  work  or  duty  tn  per- 
forming his  task  to  do  this  bracing.  DlUon 
was  specially  employed  to  do  this  under  the 


direction  of  either  the  superintendent  or,  in 
his  absence,  of  the  foreman,  and  their  rela- 
tion to  the  work  was  such  as  not  only  gave 
them  authority  to  determine  wbethw:  crib- 
bing should  or  should  not  be  used  as  their 
Jadgment  might  dictate  but  devolved  this 
duty  upon  them. 

[1]  Nor  can  we  admit  the  soundness  of  de- 
fendant's argument  that  Kirk  and  Welling 
were  fellow  servants  with  plaintiff,  thus  giv- 
ing effect  to  the  rule  In  such  cases,  and  re- 
lieving the  defendant  from  liability.  Tluit 
the  place  In  which  plaintiff  was  working  was 
dangerous  Is  not  seriously  disputed ;  that  he 
had  no  warning  of  the  dai^^,  except  such  as 
his  own  judgment  would  suggest  to  him.  Is 
not  questioned ;  that  the  superintendent  knew 
of  the  danger  la  manifest  from  the  fact  that 
he  caused  the  trench  to  be  braced  unttl  Grove 
street  was  reached;  and  It  was  his  di- 
rection that  ,the  dltdi  ahmg  Grove  street  was 
not  cribbed. 

[2]  Flaintiff  had  nothing  to  do  with  this 
part  of  the  work  ezc^  as  directed  the 
superintendent  or  foreman.  His  work  was 
with  the  pick  and  .the.  shovel,  and  he  had  a 
right  to  assume  that  the  superintendent  was 
guarding  his  safety  in  the  place  where  he 
was  wOTking  so  far  as  this  particular  work 
of  crlMting  or  bracing  was  concwned.  We 
entertain  no  doubt  flrom  the  facts  disclosed 
la  this  case  that  Kirk  certainly,  and  we  think, 
also.  Welling  was  the  agent  of  defendant,  or 
Its  vice  principal. 

[1]  What  was  said  in  O'Oonndl  T.  United 
Itallroads,  124  Pac.  1022,  1030^  is  equaUy  ap- 
plicable here:  "It  may  be  sold  to  be  true  that 
in  a  genraal  sense,  or  generally  speaking,  the 
motorman  and  ctmductor  of  an  electric  work 
ear  are  fellow  servants,  but  the  books  are 
full  of  cases  showing  where  one  feUow  serv- 
ant, in  the  dlsdiarge  of  a  particular  dpty  for 
bis  employo-,  may  become,  by  reason  of  the 
peculiar  nature  of  such  duty,  the  master's 
agent  so  as  to  bind  the  latter  tot  any  damage 
resulting  from  its  n^lgmit  execution.  The 
rule  la  that,  where  the  master  owes  a  duty  to 
his  empk^e,  he  cannot  escape  responsibility 
for  its  ptvpet  pwformance,  or  liability  for  an 
injury  to  one  servant  occadoned  by  a  failure 
to  pcarform  such  duty,  by  delegating  Its  per- 
formance to  another  servant  Tedford  v. 
Los  Angeles  .Elec.  Ca,  134  CaL  TO  [68  Fac 
76,  64  L.  R.  A.  85].**  In  the  Tedford  Case 
the  court  said:  "Ths  fellow  servaut  to  wh<Hn 
the  performance  of  such  duties  Is  assigned 
becomes,  with  respect  to  that  partlcnlar  duty, 
the  Eveclal  r^resentatlve  of  the  employer— 
sometimes  called  a  vice  prlnclpaL  In  such 
case  n^Ilgence  of  the  servant  is  the  negli- 
gence of  the  prhidpal,  for  whltib  the  latter 
must  answer."  (Citing  cases). 

There  was  evidence  that  the  parallel  ditcb 
referred  to  weakened  the  bank  aud  added  a 
further  danger  to  the  woAmm  on  the  ditch 
being  dug  and  had  a  tendency  to  cause  the 
caving.  This  was  known  to  defendant  and 
was  unknown  to  plaintiff.  He  had  no  special 
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knowledge  or  experience  In  dltcb  digging 
elOier  along  tbe  streets  of  Oakland  or  else- 
where. It  Is  contended  by  ajipellant  that 
"where  the  place  In  which  the  employes  are 
working  Is  made  by  the  ^ployte  Uiema^ves, 
and  materUI  suitable  In  quantity  and  quality 
to  make  it  safe  and  snltable  tools  and  compe- 
tent men  to  assist  are  famished  by  the  mas- 
ter, If  £he  place  be  not  made  safe  throngh  the 
ondsslon  to  use  or  negligent  use  of  snch  ma- 
terials eren  thoogh  by  a  forouan  or  even  by 
a  siQierlntendent,  the  n^Ugeoce  Is  that  of  a 
fellow  s^an^  for  which  the  master  Is  not 
responsible."  Gttllan  t.  Bnllt  113  Cal.  603, 
606.  45  Pac.  1017,  McDonald  T.  Hof&nan,  10 
Cal.  Atp.  515, 102  P&c  673,  K^gan  t.  Mar- 
ket St  By.  Co.,  IBS  Gal.  500^  71  Pac.  621, 
are  dted  In  support  of  this  contention.  In 
Callan  V.  BuU  it  was  htid  that:  "If  the  ap- 
pliance Is  famished  by  the  master  for  the 
purpose  of  enabling  the  serrants  to  perform 
the  work  In  which  th^  are  engaged,  he  Is 
required  to  see  that  tt  shall  be  reasonably 
safe  for  that  purpose;  but,  If  the  prepara- 
tion of  that  alliance  Is  a  i^rt  of  the  work 
which  the  aerrant  Is  required  to  perform,  the 
master  Is  not  liable  for  any  defect  In  its 
preparation.*'  tn  that  case  plaintiff  and  oth- 
er workmen  were  building  a  Jetty  and  the 
place  where  the  work  was  to  be  done  was  pre- 
pared by  the  laborers  themaelres,  for  which 
suitable  materials  were  supplied.  In  McDon- 
ald T.  Hoflbnan  plaintiff  was  one  of  a  number 
of  carpenters  "engaged  In  the  same  general 
work  in  and  about  the  constmctlonof  a  bnlld- 
Ing  and  warehouse."  It  became  necessary 
for  the  workmen  to  construct  a  scaffold  or 
plaUonu  on  whl<A  to  work.  AH  of  the  ma- 
terials necessary  for  the  constmctlon  of  the 
platform  were  there  at  th^r  hands.  Eerrl- 
^n  T.  Market  St  By.  Oo.  was  a  case  where 
the  plaintiff  and  others  were  engaged  in  load- 
ing ties  on  a  platform  car  and  the  ties  were 
held  In  place  by  stakes,  on  the  front  and  sides 
of  the  car,  wUdi  were  made  and  adjusted  by 
the  men  themselves  from  material  at  band. 
It  is  not  difficult  to  perceive  that  the  flacts 
In  those  cases  were  very  different  from  the 
facts  here.  Neither  Kirk,  Welling,  nor  Dil- 
lon was  engaged  In  the  same  work  that  plain- 
tiff was  doing,  except  In  the  most  graieral 
way.  They  were  especially  charged  with  the 
duty  of  determining  wb^  and  where  the 
trench  required  bracing  and  to  attend  to  hav- 
ing It  done.  FlalnttfTs  only  duty  was  -to  do 
the  work  to  which  he  was  ass^ed,  namely, 
to  shovel  dirt  oat  of  the  trench.  Besides,  if 
there  was  any  duty  put  upon  him  to  do  the 
bracing,  the  Jury  found  on  sufBdent  evidence 
that  materials  for  that  purpose  were  not  fur- 
nished. 

In  this  connection  It  Is  urged  by  appellant 
that  the  place  of  work  changed  with  the 
work  and  that  no  omission  of  duty  owed  by 
the  defendant  to  plaintiff  la  shown,  and  hence 
the  verdict  should  have  been  for  defendant 
2  Labatt  on  Master  and  Servant,  |  588,  Is 
dted,  where  the  author  says:  "Where  the 


work  Is  of  such  a  character  that  U  it  ^o- 
gresses,  the  environment  of  the  servant  must 
necessarily  undergo  frequent  idiaDges,  tSie 
master  Is  not  bound  to  twotect  the  servants 
engaged  in  it  against  the  dangm  resulting 
from  those  changes."  It  cannot  be  said  tiiat 
the  place  of  the  woiic  changed  in  the  s«iae 
cont^plated  the  cases  dted  In  anniort  of 
the  text  80  far  as  any  danger  attended  the 
work.  And  had  defendant  conUnued  to  pro- 
tect the  workmen  1^  iMradng  the  sides  ct 
the  trench  as  it  had  done  up  to  the  day  tw- 
fOre  the  acddent  no  iAjury  would  have  oc- 
curred. 

[4]  The  rule  ctrntoided  for  does  not  apply 
in  tbls  case  because  materials  were  not  fur- 
nished the  men  in  the  ditch  to  protect  them- 
selves, and  tbere  was  a  hidden  danger  in  the 
covered  ditch  that  had  been  dng  alongBide 
of  the  ditch  In  which  plaintiff  was  woAbig 
known  to  defendant  and  unknown  to  plaintiff, 
and  there  was  evidence  that  this  tiA  ditdi 
contributed  to  tiie  caving  in  of  the  walls. 

[I]  Furthermore,  tbe  question  whether  It 
was  d^endant's  duty  to  brace  the  trench  was 
a  question  for  the  Jury.  "Whether  tfte  d^th 
of  the  soli,  the  hidden  <nn8es  known  only  to 
defOtidant  and  the  character  of  the  aoSU 
were  such  fbcts  as  to  make  It  the  duty  of  the 
defendant  to  brace  the  trench,  was  a  qnesttm 
peculiarly  for  tlie  deterailnation  of  the  jnry.** 
10  Cal.  Apfi.  490.  102  Pac.  560,  sniHra. 

Error  is  dalmed  In  the  giving  of  the  ftA- 
lowli^  InBtractlons: 

"(1«)  If  yon  find  that  the  plaintiff  la  tat- 
tltled  to  recover,  you  may  award  him  sndi 
damages,  witliln  the  amount  daimedi,  as  in 
your  opinion  will  compensate  him  tm  the 
pecuniary  damages  proved  to  have  been  sus- 
tained by  him  and  inoxlmatOly  caused  liim 
by  the  wrong  complained  ijt.  And,  In  estt- 
matlng  tile  amount  of  such  damages,  yon 
may  ctmslder  the  pb^slcal  and  mental  pain 
suffered.  If  any,  the  natnre,  extent,  and  se- 
v^ty  of  his  hijury  or  Injuries,  If  any,  the 
extent  degree,  and  diaracter  ut  aaffttrfng, 
mental  or  physical,  if  any,  its  duratloa  and 
Its  sevMity,  and  medical  expoises  Incurred 
or  paid,  the  cost  of  nnrslng  and  attttidanoe^ 
if  any,  and  the  loss  of  time  and  value  tlme- 
ot,  and  the  loss  of  earning  capadty,  if  any. 
You  may  also  consider  whether  ^  Injury, 
if  any,  was  temporary  tn  Its  nature^  or  Is 
permanent  In  Ita  diaractOT.  And  tnan  all 
these  elements  you  will  resolve  what  sum 
win  fairly  compensate  the  plaintiff  for  tlte 
in>ury  sustained. 

"(17)  If  you  find  that  tiie  plaintiff  la  en> 
titled  to  recover,  the  measure  of  his  reeov^ 
Is  what  Is  denominated  compensatory  dam- 
ages ;  that  is.  such  sum  as  will  compensate 
him  for  the  Injury  he  has  sustained.  The 
elements  entering  Into  this  damage  are  the 
following:  (1)  Such  sum  as  will  compauate 
him  for  the  expenses  be  has  Incurred  in  eai^ 
ing  for  and  nursing  him  during  the  period 
that  he  was  disabled  by  tbe  injury,  not  ex- 
ceeding the  amount  alleged  In  the  combine 
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<2)  The  Tiilue  <of  his  time  during  the  period 
that  he  was  disabled  by  the  injury.  (3)  It 
the  injury  has  impaired  the  plaintiff's  power 
to  earn  moDey  In  the  future,  such  sum  as 
will  compensate  hUu  for  such  loss  of  power. 
i4)  Such  reasonable  sum  as  the  jury  may 
award  for  pain  suffered  or  to  be  necessarily 
saffered  from  the  injury.  The  first  two  of 
these  elements  are  the  subject  of  direct  proof, 
and  are  to  be  determined  by  the  Jury  on  the 
evidence  they  have  before  them.  The  third 
and  fourth  elements  are  from  necessity  left 
to  the  sound  discretion  of  the  Jury,  but  the 
damages  in  all  cannot  exceed  the  amount  al- 
leged In  the  complaint" 

Appellant  seeks  a  reversal  because  the  court 
in  these  Instructions  "makes  no  distinction 
between  mental  and  physical  suffering,"  and, 
furthermore,  that  "the  vice  of  all  this  is  that 
the  complaint  does  not  charge  any  mental 
suffering.  It  merely  alleges  past  physical 
suffering,  and  does  not  allege  fatnre  pain, 
physical  or  mental." 

[I]  Instruction  No.  16,  we  think,  should  be 
read  as  In  the  past  tense,  and  as  referring 
to  past  physical  and  mental  pain.  The  courts 
apply  a  different  rule  where  the  plaintiff  sues 
in  a  representative  capacity  and  where  the 
victim  of  the  injury  is  the  plaintiff. 

[7]  In  the  latter  case  damages  for  physical 
and  mental  suffering  may  be  recovered.  Me- 
lone  V.  Sierra  Ry.  Co.,  iSl  Gal.  113.  116,  91 
Pac.  522. 

Paragraph  4  of  instruction  17  is  attacked 
on  the  ground  that  it  makes  no  distinction 
between  mental  and  physical  suffering.  The 
rule  of  damages  Is  laid  down  In  section  3283 
of  tbfl  Civil  Code:  "Damages  may  be  award- 
ed. In  a  Judicial  proceeding,  for  detriment  re- 
sulting after  the  commencement  thweof,  or 
certain  to  result  In  the  future."  In  Melone 
v<  Kerra  By.  Co.,  suiura,  the  jury  were  In- 
strncted  that  an  element  of  damage  was 
"anch  reasonable  sum  as  the  Jury  sjiall  award 
Uai  on  account  of  the  pain  and  anxiety  that 
be  has  suffered  or  may  au^er  by  reason  of 
bis  Injuries";  also,  that  the  jury  may  take 
Into  eoncdderatlon  '*tbe  physical  and  mratal 
Hufferii^  be  may  have  soatalned  or  may  nn- 
dt^go  in  tbe  future  by  reason  of  his  Inju- 
ries." These  Instructtcms  woe  held  error, 
wbUe  It  :was  also  held  that  tbe  true  rule  was 
glyMt  ii  an  Instruction  that  pmnti*^  was  en- 
titled to  "recover  not  on^  snch  damages  as 
he  may  bave  suffered,  but  also  *sn^  dam- 
ages as  ify  ttie.erldoice  It  Is  reasonably  oer* 
tain  he  wlU  suflCer  In  the  future.* "  The  er- 
nmeons  Instructions  were  condemned  because 
tbey  1^  out  tbe  element  of  certainty  as  to 
the  future  suffering,  whereas  the  statute  al- 
lows only  such  damages  as  are  "certain  to 
result  in  the  future."  The  language  used  in 
tbe.  present  case  ls-->*pato  suffered  or  to  be 
naceasarUv  suffered  from  the  Injury." 

[I]  "Necessarily"  means  "unavoidably"; 
Indispensably."  Webster.  A  thing  wblcb 
necessarily,  must  ban>en  may  .reasonably  be 


said  to  be  certain  to  happen.  To  say  that 
from  a  given  physical  -  Injury  physical  or 
mental  pain  must  necessarily  be  suffered  is 
only  another  way  of  saying  that  it  is  certain 
to  result.  The  statute  makes  no  distinction 
between  physical  and  mental  suffering,  and, 
in  a  case  where  mental  suffering  is  a  proper 
element  of  damage  at  all,  the  damage  is  not 
necessarily  confined  to  the  date  of  the  trial 
but  "damages  may  be  awarded  •  *  •  for 
detriment  •  *  •  certain  to  result  in  the 
future."  So  far  as  concerns  damages  for 
pain  to  be  suffered  In  the  future,  this  court 
held,  in  Scally  v.  W.  T.  Garratt  &  Co.,  11 
Gal.  App.  138.  163.  104  Pac.  325,  that  they 
are  recoverable,  and  that  case  had  the  sanc- 
tion of  the  Supreme  Court.  Mental  suffer- 
ing can  hardly  be  said  to  be  susc^ftlble  of 
direct  evidence. 

[I]  lu  personal  Injury  cases  mental  suf- 
fering arises  out  of  the  physical  injury  and 
depends  much  upon  the  extent,  character, 
and  probable  durability  of  the  Injury,  It 
may  also  arise  out  of  the  dread  of  physical 
suffering  reasonably  certain  to  continue  in 
the  future;  and  this,  it  seems  to  us,  would 
be  something  apart  and  different  from  the 
physical  suffering,  itself.  If  one  is  consdous 
that  a  long  period  of  physical  suffering  is  in 
store  for  him,  he  must  necessarily  undergo 
mental  anxiety  and  worry  by  reason  of  this 
feeling.  We  do  not  think  that  mental  suf- 
fering which  may  be  considered  as  an  ele- 
ment of  damages  is  confined  to  such  Inju- 
ries as  would  from  their  character  cause  the 
person  to  be  shunned  or  would  produce  a 
feeling  of  humiliation  and  mortification.  To 
be  injured  so  as  to  cause  total  blindness 
would  Inspire  In.  one's  associates  only  pity 
and  sympathy.  But  mental  suffering  would 
Inevitably  follow  such  a  calamity,  and  such 
suffering  would  be  something  more  tban  and 
apart  from  that  form  of  njental  suffering 
described  as  pbyfdcal  pain,  referred  to  In 
MerrlU  t.  L.  A.  Gas  &  SL  Co.,  3159  CaL  499, 
512,  lU  Pac.  634.  540  (139  Am,  St,  B«pw  134), 
dted  by  appellant  Bo  of  one  crUq;ded  for 
Ufe  and  miable  ever  to  ei^^age  tq  occqpatfois 
to.  which  he  was  apcusttnned,  or  for  which 
he  was  fitted,  be  might  well  be  said  to  suffer 
mental  pain  which  la  "something  more  tban 
tiiat  form  of  mental  suffering  described,  as 
physical  pain."  ^e  may  In  some  classes  of 
injuries  no  longtf  suffer  pl^slcal.paln,  bat 
his  mental  suffering  may  be  none  tbe  less 
acute,  and  may  be  directly  reforable  to  tbe 
Injury  he  has  rec^ved.  In  the  present  case, 
as  we  sball  see,  the  plaintiff  was  on  crutch- 
es at  the  time  of  the  trial  and  bad  been  for 
over  six  years,  and  entirely  incapacitated  to 
perform  physical  labor  and  was  stlU.  suffer- 
ing pain  from  bis  injuries.  He  was  ovier  40 
years  of  age,  and  had  no  trade,  and  no  seden- 
tary occupation  was  open  to  bim  becaujse  his 
caincity  was  limited  to  that  of  a  day.  labor- 
er. Thus  handicapped,  .his  outlook  Into  the 
world  JMfore  blm  could  atttbe^otiiwwlas  tban 
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accompanied  by  gloomy  forebodings  and  more 
or  less  mental  anxiety  and  Buffering. 

[10]  As  mental  suffering  Is  sometMng  whidi 
may  be  presumed  to  follow  upon  a  serious 
Injury  producing  physical  suffering  and  Im- 
pairment of  one's  capacity  to  earn  a  living, 
it  has  been  held  not  nece^ary  to  be  spe- 
cially pleaded.  There  Is  a  distinction  be- 
tween mental  Impairment  and  mental  suffer- 
ing. It  has  been  held  that  In  the  former 
case  it  must  be  specially  pleaded  and  proren 
(Comaskey  v.  N.  P.  By.  Co.,  3  N.  D.  276,  55 
N.  W.  732);  but  as  said  in  an  Instructtve 
opinion  In  Gagnier  t.  City  of  Fargo,  12  N. 
X>.  219,  96  N.  W.  841,  after  having  pointed  out 
the  seriousness  of  the  injury  suffered  and 
distinguishing  the  Comaskey  Case:  "Such 
evldeuce  clearly  shows  physical  injuries  from 
which  physical  pain  and  mental  suffering 
necessarily  follow.  Mental  suffering  is  the 
natural  and  necessary  result  of  physical  In- 
jury, and  equally  as  much  so  as  physical 
pain.  The  physical  Injury  being  proved,  pain 
and  mental  suffering  are  presamed.  The 
physical  pain  and  mental  suffering  need  not 
be  pleaded  nor  spe(^ly  proved,  but  are  tak- 
en to  follow  as  a  necessary  consectnence  of 
the  physical  injury,  and  to  be  Inseparably 
connected  therewith.  There  Is  great  nni- 
formity  In  the  authorities  on  this  question" 
—citing  1  Sutherland  on  Damages  (2d  Ed.) 
{{  419-421,  and  numerous  cases.  See  2  Suth- 
erland on  Damages  (3d  Ed.)  |  421.  Mr. 
Sutherland  says:  "The  jury  may  consider 
the  case  vltb  all  Its  facts,  and  talc«  Into  ac- 
count, not  only  the  physical  pain,  but  also 
such  mental  suffering  as  tbey  are  sadsfled 
moat  have  beoi  experienced  as  the  natural 
result  of  tbe  wrong  done  or  the  injury  in- 
flicted." 4  Sutherland  on  Damages  (Sd  Ed.) 
1  1243,  and  a  large  number  of  cases  In  foot- 
note. **yniea  bodily  pain  Is  caused,  mental 
suffering  follows  as  a  consequence,  especially 
when  the  former  Is  so  severe  as  to  (3«ate  apr 
prehension  and  anxiety;  as  where  one  is 
conscious  of  the  Impairment  of  bis  eamtog 
capacity."  Id. 

[11]  Whatevor  may  be  the  role  of  pleading 
in  this  stat^  the  trial  In  the  present  case  was 
conducted  on  the  theory  that  pineal  and 
mental  suffering  were  proper  matters  of  in- 
quiry. The  pleadings  wwe  mfflclent  to  waX' 
rant  the  Invocation  of  the  rule  Uiat  it  Is  now 
too  lato  to  make  tbe  objection  ui^ed.  Tnf- 
free  v.  Polhemna,  lOS  GaL  670,  41  Pac.  806; 
Cnsblng  v.  Plrea,  124  Cal.  668.  57  Faa  672; 
Larkin  v.  Mullen,  128  Cal.  449,  00  Pac  1001 ; 
Merrill  t.  Pac.  Transfer  Co.,  181  GaL  B82,  63 
Paa  OlOu  The  subject  of  plalntiff'B  Injury,  Its 
nature  and  diaracter,  its  extent.  Its  probable 
duraUli(7>  its  effect  as  producing  physical 
pain  and  sufftflng,  and,  at  least  by  infarmce. 
Its  causing  mental  suffering,  were  gone  Into 
with  great  minuteness  by  quite  an  array  of 
medical  witnesses,  without  objectiim  from 
elthw  party.  These  medical  examinations 
have  been  going  on  to  some  extent  ever  since 


BEPORTBB  (Cal. 

tbe  accident,  and  were  brought  down  almost 
to  the  day  of  the  second  trial.  No  question 
was  raised  at  the  trial  that  this  evidence 
was  outside  or  b^ond  the  Issues.  There  was 
evidence  tliat  for  6%  years  plaintiff  bad  suf- 
fered physical  pain  from  his  hurt,  and  was 
then  suffering.  Plaintiff  testified  that  he 
was  first  taken  to  the  receiving  hospital,  then 
to  his  home,  and  from  thwe  to  the  Provi- 
dence HospItaL  He  was  put  in  splints  for 
a  week  or  two  and  next  in  plaster — from  the 
pit  of  his  stomach  to  his  toes,  and  bo  re- 
mained four  or  five  months,  taking  medldne 
dally.  "The  skin  all  peeled  off  from  me, 
every  place  the  plaster  was  on."  Per  a 
while  he  was  wheeled  around  In  a  chair  after 
the  plaster  was  removed.  He  then  went  on 
crutches.  "I  carried  crutches  four  or  five 
years.  *  *  *  I  tried  various  times  to  get 
along  without  th«n,  I  couldn't  When  the 
ditch  fell  In,  I  thoui^t  X  could  feel  all  my 
bones  crating.  I  thought  It  was  the  last  of 
me.  From  that  time  nnd  while  I  was  in 
plaster  cast  I  suffered  pal-i  aronnd  my  hiin, 
my  legs  and  my  knee.  Continues  yet  at 
times.  I  feel  It  here  In  the  groin,  in  the 
back,  and  In  my  knee.  At  the  time  of  the 
accident  th^e  was  no  difference  In  tbe  size 
of  my  legs.  There  Is  now.  I  don't  exactly 
know  what  It  la.  Tbe  doctors  measured 
them;  the  left  1^  Is  smaller  than  the  right. 
I  was  receiving  f2.25  per  day  at  tbe  time 
of  the  accident  Since  that  time  I  have  not 
been  able  to  do  any  physical  work.  I  am 
not  able  to  lift  aiurtblng.  The  difficulty  seems 
to  be  in  my  batft  and  hips  and  my  leg,  and 
am  not  able  to  use  a  pick  and  shovel  at  tiie 
preemt  time.  If  I  try  to  walk  np  an  In^ 
cline  or  upstairs,  it  bnrts  me  In  the  kne^ 
from  the  knee  up,  In  my  left  Tbe  bos- 
pital  bill  was  9400.  •  •  •  I  have  nenr 
done  anything  bat  laboring  woric  I  have  no 
trade.'*  On  cros»«xaminatlon  he  testUtod: 
"These  medical  examinations  have  been  go- 
ing on  from  time  to  time  for  the  past  six 
years,  and  up  to  three  wedU  ago.  Some 
were  made  In  an  endeavor  to  cure  me,  oth- 
ers were  made  for  the  purpose  of  ascertain- 
ing whethw  or  not  I  had  suffered  any  frac- 
ture." 

Dr.  James  P.  H.  Dunn  and  Dr.  B.  Koford 
attended  plaintiff  at  the  hosidtaL  Dr.  Dunn 
testifled:  "I  detwmined  what  his  injury  was 
after  making  an  examination  of  him.  •  •  • 
He  Tonained  in  the  hospital  under  my  care 
untU  the  Ist  day  of  January,  lOOS,  I  think. 
I  had  a  bed  prepared  especially  for  him,  what 
we  call  a  fracture  bed,  and  tbe  patient 
couldn't  move,  and  we  conld  not  move  tbe 
patl^t  on  account  ot  the  frarture  of  the 
pelTti^  and  I  had  a  mattress  made  with  a 
trap  In  It  We  examined  the  fractares  ot 
the  bones  nnder  the  anesthetic,  then  put  a 
bandage  about  tbe  body,  aboi^  tbe  hip  hen, 
and  then  api^led  a  apUt  here  from  tbe  axlUa 
to  the  leg,  in  order  to  te«p  the  body  at  nat 
and  stop  any  movonent  ot  the  patteut, 
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*  *  *  wben  I  was  sure  there  would  be  no 
danger  of  abscess  forming  and  tben  I  placed 
a  plaster  cast  on  tbe  patient  from  bere,  cov- 
■ering  In  that  whole  leg.  [Xllustrating.]  Tbe 
plaster  cast  extended  from  the  lower  ribs 
down  to  the  toes  of  the  left  foot.  •  *  • 
"When  I  examined  him  under  the  anesthetio, 
I  fonnd  a  fracture  of  the  pelvis.  *  •  •  i 
■am  positive  that  neither  of  these  fractures 
which  I  found  united.  I  am  positive  that 
they  did  not  •  •  *  i  have  examined  him 
reoentlj.  I  am  stUI  of  the  opinion  that  there 
ia  no  union.  I  have  examined  blm  within  a 
week.  I  will  say  that  I  do  not  think  It  adr 
Tlsable  to  perform  the  operation  which  Is 
IMBslble  to  create  a  union  there  on  accoont 
«£  the  danger,  and  then  you  dont  know,  you 
are  not  positive  what  result  yon  wlU  get  In 
my  opinion  fiyan  In  his  present  condition  Is 
not  capable  of  doing  any  physical  labor.  In 
my  opinion  his  Injuries  are  permanent. 
Those  fractures  which  he  had  are  very  rare. 
He  was  extremely  tender  over  the  left  pubic 
bone,  and  he  Is  tender  now.  There  Is  a  ten- 
derness there  now.  That  disdoratlon  I  spoke 
of  extends  to  the  thigh.  My  dia^  for  treat- 
ing was  $1,000.  There  were  a  number  of 
l^Mdans  who  saw  the  patient  with  me." 
Dr.  Koford  testified,  corroborattng  the  opln* 
im  exjireased  by  Dr.  Dunn.  He  testtfled: 
"After  the  cast  was  removed,  we  fonnd  him 
jHactically  the  same  as  .when  we  pnt  It  on. 
The  discoloration  was  gone,  but  he  had  bis 
pain  on  pressure.  He  was  unable  to  stand 
on  bis  leg.  He  complained  of  pain.  He  was 
in  tbe  hospital  six  months  altogether.  When 
he  left,  be  walked  with  crutches.  *  *  *  I 
noticed  no  difference  in  the  legps  of  Ryan 
when  he  went  Into  the  hospital.  They  are 
not  the  same  now."  The  left  leg,  he  testified, 
la  smaller  and  shorter  than  the  right  Dr. 
O.  D.  Hamlin  testified:  "There  was  an  ap- 
parent shortening  or  tilting  of  tbe  pelvis. 

*  *  *  I  would  say  that  the  atrcq>by  In 
Byan's  left  leg  was  due  to  Injury.  From 
the  fact  that  the  atrophy  has  existed  a  num- 
ber of  years,  I  would  say  that  the  Injury 
would  probably  be  more  or  less  permanent 
Just  how  permanent  or  how  long  that  would 
last  It  would  be  Impossible  to  say.  I  would 
say  tbat  there  was  a  tendency  for  It  to  last 
a  very  long  time."  Dr.  Hamlin  examined 
bJm  three  or  four  weeks  before  the  trial.  Dr. 
W.  B.  Coffey  examined  him.  He  testified: 
"I  found  that  Ryan  had  a  defective  locomo- 
tion and  wasting  of  his  left  limb,  and  the 
apparent  motion  at  tbe  Junction  of  the  back 
with  one  of  the  pelvic  bones.  In  addition  to 
that  be  suffered  from  an  Injury  to  tbe  pubic 
end  of  the  pelvis."  Further  describing  his 
condition  he  said:  "Any  serious  Injury  that 
would  KHToduce  motion  In  that  Joint  would 
render  the  Individual  practically  disabled 
pwnianently.  It  would  require  a  good  deal 
of  force  to  produce  a  separation  at  that  iwint, 
but  after  tbe  injury  was  received  the  slight- 
est motlcHi  wonld  permanently  disable  a  man. 


It,  Is  an  nacommtm  injury.'^  He  assisted  tn 
an  X-ray  examination.  He  testtfled:  **Ilie 
^ctnre  hen  shows  there  lias  been  a  fiac- 
tfire.  It  ia  overlapi^ng  hexe  on  the  1^  side 
of  the  body.  Here  is  a  thickening  that  na- 
tare  has  thrown  ont  to  i^nJn  the  substance^ 
what  we  call  callous.  Shows  a.  complete 
union  at  that  point  with  a  eillght  overian>lng. 
*  *  *  I  had  ^an  stand  up  and  walk  to 
see  If  we  eoold  detect  any  motion  at  this 
point  that  I  have  prerlonsly  mentioned  and 
observed  his  gait  I  could  not  detect  any 
motion.  If  there  is  motion  and  this  wasting 
ie  still  vnaeat,  and  if  it  is  tnie  that  he  has 
pain  in  tbat  point,  even  without  apparent 
motion,  then  he  Is  permanently  injured. 
There  might  be  motion  there  and  no  one  de- 
tect It  •  I  do  not  know  whether  the 
man  has  pain  becanse  I  cannot  qnestton  his 
honesty  w  veracity.  If  he  has  pain  (and  he 
80  claimed  when  the  doctors  were  examin- 
ing htm)  eren  If  It  wen  wltluut  moUon,  men 
he  is  permanently  injured,  and  the  man  la  in 
a  serious  otmdition.  I  would  say  worse  now 
than  when  I  examined  him  before  becaoae 
it  has  mn  a  longer  period."  The  skill  of 
eight  different  physicians  was  sought  In  an 
effort  to  determine  more  partlcnlariy  the 
permanency  of  plaintiff's  Injuries.  That  he 
had  been  serloucdy  Injured  no  one  questioned. 
The  controversy  seemed  to  be  how  serious 
and  how  permanent  was  the  Injury. 

[1 2]  In  the  somewhat  conflicting  testimony 
there  was  ample  to  Justify  tbe  Jury  in  regard- 
ing plaintiff's  Injuries  as  permanent  and 
that  he  was  Incapacitated  to  do  manual  la- 
bor, and  would  so  continue  for  an  Indefinite 
period  of  time.  We  may  well  Imagine  plain- 
tUTs  mental  anxiety  and  worry  and  suffering 
as  he  was  subjected  to  this  antemortem  ex- 
amination by  so  many  doctors,  resulting  at 
the  best  In  grave  doubt  of  bis  ultlmato  recov- 
ery or  bis  ability  ever  again  to  earn  a  living 
by  manual  labor. 

[II]  Defendant's  dilef  reliance  for  a  re- 
versal Is  tbat  the  Jury  were  permitted  to 
consider  future  naental  suffering  as  an  ele- 
ment of  damage.  When  we  take  Into  account 
his  physician's  fee,  |1,000,  and  the  hospital 
charges,  $400,  and  his  earning  cai>aclty  when 
he  was  injured  at  $2J£6  per  day  for  the  worth- 
ing days  In  six  and  a  half  years,  the  differ- 
ence between  tbat  sum  and  $7,500,  the  amount 
of  the  verdict,  it  will  a^war  that  tbe  Jury 
were  not  required  to  speculate  as  to  future 
damage.  The  difference  is  readily  accounted 
for  by  the  physical  and  mental  suffering  he 
endured  for  this  long  period,  not  to  speak 
of  the  advance  In  wages  since  1004.  wblcb 
would  itself  more  than  make  up  the  difference. 
From  this  point  of  view,  assuming  that  plain- 
tiff Is  entitled  to  damages,  it  seems  to  us  In- 
conceivable that  defendant  should  undertake 
to  escape  liability  altogether  because  of  an 
Imaginary  uncertainty  as  to  the  period  for 
which  damages  were  awarded  for  physical 
and  mental  suffering..  Without  oonsldaring 
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that  plaintiff  Is  In  all  probablUtr  disabled  for 
life,  the  Tardiet  was  reasonable,  bat  If  this 
Injury  Is  permanent,  as  the  erldmce  shows 
It  Is,  he  Is  bat  poorly  recompensed. 

We  are  anable  to  take  any  rlew  of  the 
case  that  wUl  Jastiry  a  reversal.  The  Jndg- 
m^t  and  order  are  therefon  affirmed. 

Weconcar:  HART,  J. ;  BURNETT,  J. 


(XI  C»l.  App.  t> 

WHITNEY  T.  ARONSON.    (Ov.  1,008.) 
(District  Court  of  ADpeal,  Tbird  District,  Cal- 
ifornia.  Jan.  13,  1913.) 

1.  BTiDEztCS  (S  457*)— Pabol  Evidbncb  — 

AHBIGTJITIES— "WlKTBB  MONTHS." 

A  lease  wliich  provides  that  the  lessor 
sliall  furnish  beat  during  the  "winter  months," 
but  does  not  show  whetner  the  term  was  used 
in  its  technical  or  popular  sense,  is  ambiguous, 
and  evidence  should  be  admitted  to  show  what 
was  meant;  the  winter  months  in  a  technical 
sense  being  December,  January,  and  February, 
in  the  popular  sense  being  the  cold  months, 
while  the  astronomer  would  say  that  winter 
extended  from  the  winter  solstice^  about  De- 
cember 2lBt,  till  the  vernal  equinox,  about 
March  21st 

[Ed-  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {|  2104,  2107,  2108;  Dee.  I>iff.  S 
457.*] 

2.  EviDBDCX  (I  016*)— "Standabd  of  Heat." 

In  an  action  involving  the  question  of  heat 
between  a  lessor  and  lessee  oi  offices,  an  an- 
.swer  to  a  question,  "What  is  the  standard 
temperature  of  offices  that  are  required  to  be 
heated?"  was  improperly  stricken  by  the  court 
on  the  ground  that  there  was  no  standard; 
the  test  being  that  degree  of  beat  generally 
recognized  and  approved  by  the  class  of  per- 
Hons  engaged  in  such  a  bmlding  for  a  similar 
purpose. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  2S25;  Dec  Dig.  f  616.*] 

Appeal  from  Saperlor  Ooart,  City  and 
Connty  of  San  Frandsoo;  Geo.  H.  Sturte- 
vant,  Judge.  • 

Action  by  Arthor  L.  Whitney  sgainst  A. 
Aronson.  Jadgment  for  deCmdant.  and  plain- 
tiff appeals.  Reversed. 

N.  A.  E^ner,  C.  H.  Oatman,  and  H.  W. 
Philbrook,  all  of  San  Frandaco,  for  appel- 
lant Hugo  K.  Asher,  of  San  rrandsoo,  for 
respondent 

BURNETT,  J.  The  controversy  la  between 
a  lessor  and  lessee.  The  former  Insists  that 
rent  Is  due,  and  the  latter  that,  by  reason 
uf  tbe  lessor's  failure  to  keep  a  certain  cove- 
nant, the  lease  has  been  terminated  and  the 
lessee  absolved  from  any  further  obligation. 
The  covenant  In  qa^tlon  is  as  follows:  "l^t 
tbe  lessor  agrees  to  supply  the  premises 
with  heat  during  the  winter  months  without 
cost  to  the  lessee."  It  is  claimed  by  the 
lessor  that  this  covenant  called  for  "heat"  only 
during  the  months  of  December,  January, 
and  February,  Snd  that  the  term  coald  not 
be  ext^ed'  by  piarol  testimony.  On  ttie 
other  handi  the  I^see  sought  to  Introdaoe 


REPORTER  (CaL 

evld^ce  that  the  Intottlon  of  the  parties 
was  to  provide  for  the  cold  seasm,  and  not 
simi;^  for  the  said  three  monUis.  ^le  learn- 
ed trial  Judge  i«reed  with  the  contttitlan  of 
the  lessor  and  held  that  the  parties  bad  d^- 
nitely  and  clearly  expressed  their  intenUoa 
In  wrlUni^  and  th^  must  thereby  abide,  and 
he  therefore  sus^ilned  an  objection  to  ques- 
ti<ms  asked  with  a  view  of  showing  that 
the  parties  attributed  a  more  comprehensive 
meaning  to  the  term  enployed,  and  that  the 
lessor  actually  so  treated  the  contract,  and 
also  that  there  was  a  failure  to  supply  heat, 
when  needed^  in  other  cold  months. 

[1]  Assuming  that  the  expression  was  am- 
biguous or  uncertain,  thai  it  Is  not  disputed 
that  "It  must  be  Interpreted  In  the  sense  la 
which  the  promisor  beUeved  at  tbe  Ume  of 
making  it  that  the  prondsee  understood  it* 
Civ.  Code,  8  1649.  It  is  also,  of  course,  well 
settled  that,  "Whoi  the  meaning  of  the  lan- 
guage of  a  contract  is  considered  doubtful, 
the  acts  of  the  parties  done  rm&er  It  afford 
one  of  the  most  rdiable  dews  to  the  Inten- 
tion of  tbe  parties."  Rockwell  r.  Light,  6 
CaL  App.  663,  92  Pac.  Hill  T.  McKay, 

94  Cat.  5,  29  Fac.  406. 

If  the  covenant  In  question  admits  of  vary- 
ing  Gone^cUons,  there  Is  another  rule  also 
to  be  kept  In  view,  stated  by  Mr.  Justice 
Shaw  In  Stein  v.  Archibald,  151  Cai  223,  90 
Pac.  537,  as  follows:  "It  Is  a  well-settled 
principle,  applicable  to  tbe  construction  of 
contracts,  that  where  one  construction  would 
make  tbe  contract  unreasonable,  unfair,  or 
unusual  and  extraordinary,  and  another  con- 
struction, equally  constetent  with  the  lan- 
guage, would  make  It  reasonable,  fair,  and 
Just,  that  the  latter  construction  Is  the  one 
which  must  be  adopted.  It  Is  also  a  prind- 
ple  of  construction,  with  respect  to  ambigu- 
ous contracts,  that  the  drcumatances  sur- 
rounding and  known  to  both  parties  st  the 
time  of  the  execution  of  the  contract  may  be 
taken  into  consideration  In  determining  the 
meaning  to  be  conveyed." 

Reverting  now  to  tbe  expression  used,  can 
It  be  said  to  Involve  any  uncertainty  or  am- 
biguity? I  am  of  the  opinion  that  this 
should  be  answered  in  the  afflrmatlre  for  the 
reason  that  It  does  not  ai^>ear  whether  tbe 
term  "winter  months"  was  used  In  a  tech- 
nical or  popular  sense;.  In  the  common  ^sn- 
guage  of  the  people,  the  "winter  months" 
are  the  cold  months ;  but,  when  they  use  the 
language  with  greater  scientlflc  accuracy, 
they  mean  tbe  months  of  December,  January, 
and  February.  The  astronomer,  on  the  other 
hand,  would  say  that  the  winter,  north  of 
the  equator,  lasts  from  the  winter  solstice^ 
about  December  2l8t,  till  the  vernal  equinox, 
about  March  21st  One  of  the  definitions 
given  in  Webster's  New  International  Dic- 
tionary of  the  word  "winter"  Is  "the  aeasm 
of  the  year,  bi  any  region,  in  whldt  the  noon- 
day sun  shines  most  obltQuely ;  the  coldest 
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season  of  the  year ;  hence,  fig.,  ooM  weath- 
er."  In  common  parlance  the  word  "win- 
ter" Is  g^erally  so  used.  In  fitct,  In  oidi* 
nary  conversation,  It  la  perhaps  seldom  that 
the  term  "winter  months"  la  used  with  the 
limitation  contended  for  by  respondent  I 
think,  therefore,  that  It  cannot  be  said  that 
the  term  rereals,  definitely  and  dearly,  the 
intention  of  the  parties  so  as  to  exclude  pa- 
rol evidence. 

Of  course,  If  we  are  permitted  to  Invoke 
the  rule  of  reason  or  probability,  there  can 
be  no  question  as  to  the  result  It  is  not 
likely  that  the  lessee  of  an  office  In  the  dty 
of  San  Francisco,  containing  a  heating  plant, 
would  he  satisfied  with  an  agreement  on  the 
part  of  the  lessor  to  operate  that  plant  and 
furnish  heat  to  the  office  during  the  months 
of  December,  January,  and  February  only. 
If  the  heat  were  confined  to  those  months, 
it  would  not  be  disputed  by  one  familiar  with 
the  climate  there  that,  during  a  considera- 
ble period  of  time,  the  offlce  would  be  un- 
tenantable. It  Is  to  be  supposed  that  the 
parties  bed  in  view  the  necessities  of  the 
situation  and  framed  their  agreement  accord- 
ingly. Indeed,  It  does  appear,  from  the  fol- 
lowing testimony  of  defendant  that  he  con- 
strued his  covenant  as  conveying  thla  larger 
and  more  reasonable  signification:  "Mr.  E!ls- 
ner:  Q.  During  what  months  did  you  supply 
heat  for  that  building?  Mr.  Aronson:  A. 
Any  time  when  It  la  cold.  Q.  Any  time 
when  it  Is  cold?  A.  Yes,  sir.  That  Is  the 
orders  the  men  have  got  We  are  not  stingy 
with  oil.  Q.  You  are  accustomed  at  all  times 
to  supply  heat?  A.  Yes,  sir."  But,  as  al- 
ready Indicated,  the  court  took  a  different 
view  of  the  contract,  and  it  cannot  be  said 
that  this  did  not  affect  tiie  result  to  the 
prejudice  of  plaintiff. 

[1]  Another  ruling  of  the  court  in  this 
connection  demands  consideration.  William 
XL  Leland,  an  expert  witness  for  plaintiff, 
was  asked  these  questions,  "What  Is  the 
standard  temperature  of  offices  that  are  re- 
qtilred  to  be  heated?"  and  "Wliat  la  the 
standard  temperature  of  office  buildings?" 
The  court  sustained  an  objection  to  eadi. 
stating,  "There  is  no  standard."  The  agree- 
ment was  to  furnish  beat,  and  that  the 
premises  were  to  be  used  for  offices.  The  de- . 
gree  of  heat  was  not  spedfled;  but  It  Is  ap- 
parent that  Oie  only  &Ir  construction  of  tbe 
provision  is  that  plaintiff  was  to  furnish  suf- 
ficient beat  for  the  contemplated  use.  It 
would  not  do  to  say  that  any  degree  of  heat 
would  satisfy  the  requirement  of  the  con- 
tract It  would  be  equally  unreasonatde  to 
hold  that  an  excoslve  amount  could  be  de- 
manded by  the  tenant  There  Is  also,  un- 
doubtedly, a  dlfferuice  in  the  degree  ctf  heat 
required  by  different  persons  to  produce  com- 
fort, and  likewise  there  is  a  difference  In  the 
requirement  for  an  office  and  for  premises  oc- 
telded  for  .oOtet  purposes.   It  would  seem 


that  tfaoe  must  be  some  measure  or  test  to 
aiq)ly  to  the  covenant  in  question  to  deter- 
mine whether  it  has  been  observed.  It  must 
be  the  degree  of  heat  genially  recognized 
and  approved  by  the  class  of  persons  engag- 
ed in  that  particular  business,  or,  what  is 
probably  the  same  thing,  the  amount  of  heat 
to  make  him  comfortable,  required  by  the 
average  person  occupying  sudi  a  building  for 
a  similar  purpose.  The  witness  had  teetifled, 
but  the  testimony  was  stricken  out,  that  the 
standard  temperature  was  about  70  degrees. 
There  would  probably  be  no  dissent  from 
this ;  and  unless  the  court  is  to  take  Judl- 
dal  notice  of  it,  as  a  matter  of  general  no- 
toriety, I  think  the  answer  of  the  witness 
should  have  been  allowed  to  stand.  Some 
other  Interesting  questions  are  discussed  by 
counsel,  but  It  Is  deemed  unnecessary  to  no- 
tice them  at  this  tlm& 

'  I  think  the  Judgment  and  order  should  he 
reversed,  and  it  Is  so  ordered. 

We  concur:  OmPMAK.  P.  J.;  HAST,  J. 


(n  c«i.  App.  $s> 

CITT  OF  OZNABD  v.  BELLAH,  City  Ctterk. 
(Ov.  1,237.) 

(District  Court  of  Appeal,  Second  District 

California.   Jan.  17,  1913.) 

1.  MDmCXPAL  COBPOBATIONS   (|  918*)— OBE- 

ATion  or  iHUEHnDNsss— Buorxoir  — SuB- 

ifissiON  09-  Question. 

A  proposition  which,  aa  stated  on  the  bal* 
lot  aubmftted  to  the  voters  of  a  city  the  ques,- 
tion  whether  bomds  ahonid  be  iaaued  In  a  cer- 
tain aom  for  the  aogui^tloD,  conatmction,  aaA 
completion  of  a  munidpal  atreet  lighting  ayatem 
sufficiently  anbmitted  the  qaeatiou  whether  an 
indebtedness  should  be  incurred  for  such  par* 
poae. 

[Ed.  Note.~For  other  caaea,  aee  Maoidpal 
Corporations,  Cent  Dig.  SS  1919-1923;  Dec. 
Dig.  I  9ia*] 

2.  Municipal  Cobfobations  (1  918*)— Bond 
Emotion— VALiDnr. 

The  atatate  providing  that  propodttons 
(or  incurring  indebtedneaa  for  more  Uian  one 
object  may  be  submitted  at  the  same  election 
permits  the  aubmiasion  of  varioua  propodtiona, 
though  the  ordinances  in  relation  thereto  be 
passed  at  different  times;  and  hence  a  citj 
bond  election  was  not  invalid  because  called 
by  separate  ordinaocea,  even  though  a  single 
ordinance  might  have  embodied  all  the  propo- 
dtioBs  SQbmitted. 

[Ed.  Note.— For  other  cases,  aee  Munidpal 
Corporations,  Cent  Dig.  U  1919-1923;  Dec. 

3.  MDNICTFAI.  COBFOBATXOm  (I  918*)— Obdi- 
NANCB  CATIINO  BOND  BLBCTIOH  — SDIVI- 

CIBNOT. 

A  dty  ordinance  calling  a  bond  election 
and  providing  that  the  ballota  should  contain 
the  provision  relative  to  incnrrins  the  indebt- 
edneaa. end  that  connected  therewith  ahould  be 
printed  the  worda  "Yea"  and  "No,"  auffidentiy 
fixed  the  manner  of  voting. 

[Ed.  Note. — For  other  caaea,  see  Hunidpal 
Corporationa,  Cent  Dig.  i|  1919-1028;  Dec 
Dig.  S  9ia*] 


*V«r  ether  caaae  aaa  aaaa  ta»l«  and  aseUon  NUHBKB  In  Doc  Dig.  A  Am.  Dig.  Xajr-No.  Sarlai  ft  Bap'r  Indataa 

Digitized  by  Google 


702 


180  PAOIFIG 


BBPOBTBB 


4.  MnmCIPAL    COBFOR&TIONB    (|  918*)~l8- 

BUANCB  OF  Bonds— Ahouht^hstucatb. 
It  is  not  euential  that  municipal  bonds 
isBaed  parsnant  to  an  authorisation  of  the 

voters,  following  an  ordinance  wherein  the 
coat  of  the  proposed  Improvements  is  estimat- 
ed, shall  be  for  the  full  amount  of  the  estimate, 
bnt  the  bonds  may  he  Issned  for  a  lesser 
amount  if  the  board  of  truatees  are  of  the 
opinion  that  such  an  amount  only  ia  necessary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  191&-1923;  Dec. 
Dig.  I  918.*J 

6.  Mdnicifai.  Corfobations  (1  927*)— Vabi- 

AHCE  BKTWBBir  BOHDB  AND  OBDINAHCKS. 

A  city  clerk  could  not  refuse  to  siga  mn- 

nicipal  bonds  because  they  differed  from  the 
bonds  described  in  the  preliminary  ordioaqcea 
in  respect  to  the  time  when  the  bonds  and  in- 
terest thereon  were  made  payable;  it  not  be- 
ing necessary  or  material  that  rach  time  be 
specified  in  the  ordinances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1940;  Dec  Dig.  S 
927.*] 

Original  petition  for  mandamus  by  the 
City  of  Oxnard  against  G.  R.  Bellah,  as  City 
Cierk.  AltematlTe  writ  made  peremptory. 

Ghas.  F.  BlackBtock,  of  Oxnard,  and  Merle 
J.  Rogers,  of  Ventura,  for  petitioner.  O.  B. 
BeUah,  of  Oxnard,  in  pro.  per.  I.  w.  Stew- 
art, of  Oxnard,  and  Hlatt  &  Selby,  of  Los 
Angeles,  amid  curlse. 

PEB  GUBIAM.  In  mandamus.  The  alter- 
native  writ  was  Issned  by  this  court  upon  the 
flllng  of  an  affldavit  setting  forUi  tbat  the  pe- 
titioner, a  municipal  corporation,  through  its 
board  of  trustees,  employed  certain  engineers 
to  assist  In  making  estimates  of  the  cost  of  a 
proposed  municipal  water  system  for  the 
city;  that,  after  consultation  with  such  en- 
gineers, the  board  of  trustees  made  an  esti- 
mate that  the  cost  of  such  proposed  water 
system  would  amount  to  $107,513.76;  ttiat 
thereafter  the  board,  by  an  ordinance  adopt- 
ed February  6,  1912,  determined  and  de- 
clared that  the  public  interest  and  necessity 
demanded  the  acquisition,  construction,  and 
completion  of  such  Improvement;  that  the 
estimated  cost  of  the  same  ia  $107,513.76; 
that  such  cost  Is  too  great  to  be  paid  out  of 
the  ordinary  annual  Income  and  revenue  of 
said  city ;  and  that  it  is  the  intention  of  the 
board  of  trustees  of  said  city  to  call  a  special 
election  for  the  purpose  of  submitting  to  the 
quallQed  electors  of  the  dty  of  Oxnard  the 
proposition  of  incurring  a  debt  in  the  sum 
of  ?100,000  for  the  purpose  of  acquiring,  con- 
structing, and  completing  such  municipal 
waterworks,  which  ordinance  was  duly  pub- 
lished. Thereafter  the  board  of  trustees  by 
resolution  called  a  special  election  to  be  held 
on  the  6tb  day  of  April,  1912,  for  the  pur- 
pose of  incurring,  on  the  part  of  said  city  of 
Oxnard,  a  debt  for  the  purposes  set  forth  in 
the  ordinance  above  referred  to.  By  section 
2  of  said  resolution  It  was  stated  that  said 
proposition,  to  be  voted  on  at  said  election, 
la  the  following,  to  wit,  the  Issuing  of  bonds 


of  the  city  of  Oxnard  In  the  sum  of  $100,000 
in  accordance  with  the  laws  of  the  state; 
and  further  providing  fbr  the  number  and 
denomination  of  the  bonds  and  rate  of  iata- 
est  they  were  to  bear,  and  that  such  Interest 
should  be  payable  semiannually  on  the  Xst 
day  of  June  and  the  1st  day  of  December  of 
each  year.  On  the  13th  d^y  of  February, 
1912,  the  board  of  trustees  passed  another 
and  further  ordinance  determining  that  the 
inibllc  Int^eat  and  necessity  demanded  the 
aoqnlaltlon  by  said  cUy  of  a  certain  other 
munldpal'  Improvemat,  to  wit,  the  acqnisl- 
tl<m,.con8tractloii,  and  completion  of  a  muni- 
cipal llghtliv  system,  the  estimated  cost 
which  is  $31,607.98,  which  ordinance  was 
duly  passed,  signed,  and  pabUshed :  and  an 
election  waa  to  be  held  In  said  di^  o£  Oxnard 
on  the  5th  day  of  April  for  the  purpose  ct 
voting  thereat  upon  the  proposltioii  of  Incur- 
ring a  debt  upon  the  part  of  said  dty  for  the 
purpose  set  forth  in  said  ordlnaucew  By  sec- 
tion 2  ot  said  ordinance  it  waa  provided 
that  bonds  should  be  Issued  In  the  sum  of 
$30,000,  giving  the  denomination  thereof,  the 
rate  of  Intwest,  and  when'payablei  The  sub- 
stantial form  of  the  bond  In  eadi  Instanoa 
was  set  fwth  in  the  ordinance.  The  ordi- 
nance. In  relation  to  the  munldpal  ttnet 
lighting  s^tem,  called  for  an  election  to  be 
held  oq  the  5th  day  of  April,  and  provided 
for  the  mannw  In  which  the  Totee  ahonld  be 
cast,  and  provided  further  that  said  ballots, 
with  respect  to  said  public  Improvement, 
should  contain  the  following  proposition  to 
be  voted  on  by  the  voters: 


Sbftll  bonds  of  th«  altr  of  Oxnard  m 
the  sum  61  930,000  ba  Issued  lor  tlie 
purpose  of  the  acqulsiUoo,  conatruc- 
tlon  and  completion  hj  satd  cltjr  of 
Oxnard  of  a  certain  munielpal  Im- 
provement, to  wit,  a  municipal  street 
ligbUnc  system!  •  •  • 


Tes 


No. 


The  proposition,  with  reference  to  the  vote 
upon  the  munldpal  waterworks  system,  was 
in  practically  the  same  form.  The  ordinanc- 
es further  provided  that  the  ballots  should 
be  in  all  respects  in  accordance  with  the  gen- 
eral election  laws  of  the  state  of  California, 
in  so  far  as  the  same  apply  to  a  munldpal 
corporation,  and  that  the  special  electitm 
shall  be  conducted  in  accordance  with  the 
election  laws  of  the  state  of  California,  in  so 
far  as  applicable  to  munldpal  corporatlona. 
The  election  officers  were  duly  selected  and 
named,  places  for  voting  designated,  and  no^ 
tice  of  said  election  given.  The  reaolutlona, 
with  reference  to  the  two  munldpal  enter- 
prise as  to  the  election,  the  bonds,  and  mat 
ters  connected  therewith,  were  identical. 
The  election,  so  called,  was  regularly  held, 
and  both  propositions  were  submitted  to  the 
voters  upon  the  same  day  and  the  same  bal- 
lot   This  pursuant  to  resolutions  of  the 
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board  of  trasteee ;  and  at  said  eleeUon  more 
than  two-tblrds  of  ttae  Sectors  voting  voted 
In  favor  of  the  lasnanee  of  the  bonds  of  both 
Undo,  and  a  canvass  of  the  vote  was  regu- 
larly held,  and  sacb  result  declared.  There- 
after the  board  of  trustees  duly  adopted  an 
ordinance  providing  for  the  Issuance  of  the 
bonds  for  said  Improvements,  dlrect&ig  the 
signing  thereof  by  Its  officials,  the  sale  there- 
of, and  the  publication  of  the  proceeds  for 
the  purposes  expressed  in  the  general  Inten- 
tion ;  that  said  city,  throagb  Its  boards,  caus- 
ed to  be  prepared  and  presented  said  bonds, 
signed  by  the  president  and  treasurer  of  said 
dty,  as  by  the  ordinances  provided,  and  pre- 
sented the  same  to  said  respondent  Bellah, 
the  clerk  of  said  city,  with  a  demand  that 
he  countersign  said  bonds,  as  by  tbe  ordi- 
nances theretofore  required,  which  the  said 
clerk  fails,  declines,  and  refuses  to  do.  It  la 
further  made  to  appear  that  the  bonded  in- 
debtedness is  within  the  limits  established 
for  the  creation  of  municipal  indebtedness; 
and  provision  has  been  made  for  the  proper 
sinking  fund  and  the  levying  of  taxes  for  the 
payment  of  said  bonds.  A  writ  of  mandate 
Is  asked  directing  the  city  clerk  to  counter- 
sign said  bonds  that  the  same  may  be  utiliz- 
ed for  the  public  purposes  Intended. 

Respondent  Bellah  justifies  his  action  In 
refusing  to  countersign  said  bonds  upon  the 
following  grounds:  First,  that  the  pro[>08l- 
tlon  of  tncorrlng  a  debt  baa  not  been  aubml^- 
ted  to  tbe  voters ;  second,  that  two  electi«ui 
were  called,  and  only  me  waa  held ;  third, 
that  the  ordinance  calling  tbe  Section  did 
not  fix  the  manner  of  voting  for  or  against 
the  debt;  fourth,  that  the  ballot  prescribed 
by  the  OTdbumoe  was  not  need  at  the  elec- 
tion ;  fifth,  that  notice  was  not  given  as  re- 
quired by  eectlon  4468  of  the  PoUtlcal  Code; 
and,  sixth,  that  the  amonnt  of  the  bimda  dif- 
fered tnm  the  estimate  open  vAick  the  ne* 
ceeslty  for  the  incurring  of  an  Indebtedness 
was  based. 

[1]  We  aee  no  molt  In  0ie  conteatton  that 
the  Incnnrtng  of  a  debt  has  not  been  sabmlt 
ted  to  the  voten.  It  Is  dear  that  the  an- 
thority  to  issue  bonds  evidencing  a  debt  was 
submitted,  and  that  the  voters  directed  the 
issnance  thereof,  the  ect  of  which  would 
be  to  create  and  estabUab  an  Indebtedness ; 
and  It  dionld  follow  that  a  propMitlon  to  Is- 
sue bonds  evidencing  a  new  and  Independ- 
ent indebtednen  Is  a  proposition  to  Incnr  an 
indebtedness,  and  comes  within  the  purview 
of  the  Btatnte  which  itroTides'that  the  prop- 
osition at  Incorrlng  a  debt  tor  the  purposes 
set  torttk  In  said  -resolntlon,  and  no  qnestloo 
other  than  the  Inenrrlng  of  an  indebtedness 
for  the  purpose  Shall  be  sntnaltted.  Thetb  Is 
presented  no  qnesti<ni  with  relation  to  the  re- 
newal of  an  existing  Indebtedness  by  new 
evldCTce.  which  question  was  before  the 
coort  In  the  case  of  City  vt  Los  Angles  t. 
Teed,  112  Gal.  S27,-  44  Pac.  SSa 

tt]  Tb»  Btatnte  provides  that  pR^^tlons 


of  Incurring  Indebtedness  for  more  than  one 
object  or  purpose  may  be  submitted  at  the 
same  election.  We  think  this  statute,  prop- 
erly construed,  permits  the  submission  of 
various  propMitltxis  Involving  the  creation 
of  indebtedness,  ev&i  though  the  ordinances 
in  relation  thereto  be  passed  at  different 
times,  and  that  the  Section  Is  not  inralidated 
because  of  separate  ordinances  calling  the 
election,  even  though  a  single  ordinance  call- 
ing such  election  might  embody  all  of  the 
propositl(ms  to  be  submitted.  We  are  unable 
to  conceive  how  any  misunderstanding  could 
arise  through  the  call  for  election  by  sepa- 
rate ordinances.  The  proceedings  in  this 
case  calling  the  election  seem  to  have  been 
substantially  within  the  statute. 

[S]  The  statute  provides  that  the  ordinance 
calling  an  election  shall  fix  the  manner  of 
voting  for  or  against  tbe  proposition  sub- 
mitted. The  ordinances  under  consideration, 
we  think,  did  provide  such  manner.  They 
provided  that  the  ballots  should  contain  the 
proposition  relative  to  incurring  the  indebt- 
edness, and  that  connected  therewith  should 
be  printed  the  words  "Yes"  and  "No."  This 
is  the  manner  and  form  provided  by  the 
general  election  laws  of  the  state  for  the 
submission  of  public  questions  to  the  electors, 
and,  to  our  minds,  clearly  fixing  the  man- 
ner of  voting  for  or  against  the  [H-opositlons. 
There  is  nothing  In  tbe  record  Indicating  that 
there  was  any  material  variance  between  the 
form  of  ballot  prescribed  by  the  ordinances 
and  the  one  actually  used.  The  affidavit  dis- 
closes, without  contradiction,  that  the  ordi- 
nances were  duly  and  regularly  passed. 
This  contemplates  a  due  performance  of  all 
acts  in ,  the  mode  and  manner  provided  by 
law. 

[4]  The  ordinances  declared  In  apt  lah- 
gnage  what  was  the  estimated  cost  of  each 
Improvement  This  must  be  accepted  as  a 
declaration  and  finding  that  such  estimates 
had  been  prevlonsly  made.  The  law  inrovldes 
no  partlcnlar  manner  of  fixing  ^Mif<w»i>t^y». 
Ghkrk  T.  Los  Ametas,  100  OsL  80;  U6  Fnc 
722.  We  do  not  eonstme  the  stabite  as  mak- 
ing it  obligatory  upon  ttie  tmstees  to  lasne 
bonds  for  the  full  amoont  of  the  estimate. 
In  our  opinio  bonds  may  be  isnied  tot  a 
lesser  amount.  If  In  the  ai^uioa  of  the  board 
■odk  amount  otaly  Is  necessary  for  tbe  ae- 
compUshment  of  the  imrpoee. 

[S]  rinally,  it  is  claimed  by  req^ondeut 
that  the  bonds  dlflwed  from  thtee  described 
in  the  ordinances.  This  dUEerence  Is  only  In 
relation  to  the  time  when  the  bonds  and  in- 
terest thereon  are  nude  payidde— a  mattw 
not  material  or  necessary  to  be  Included  in 
the  call  tot  election  or  other  preliminary  or. 
dlnances.  It  is  a  matter  for  determination 
by  Uke  board  of  trastees,  after  anthorify  to 
issoe  Is  given.  Olty  of  Santa  Barbara  v. 
Davis,  6  CsL  App.  842,  92  Pac  808. 

As  a  summary,  then,  we  teA  constrained  to 
ludd  that  the  matters  and  facts  alleged  and 
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establlBhed  by  the  affidaTlt  and  record  erl- 
dence  sach  a  compliance  wltb  the  law,  In 
all  material  respects,  as  to  Joatltr  us  In  hold- 
ing that  the  valldltsr  of  the  bonds  Is  estab- 
lished, and  that  respondent's  refnsal  to  conn- 
terslgn  was  an  omission  to  perform  a  plain 
ministerial  duty  devolving  upon  him  by  law. 

The  alternative  writ  of  mandate  Is  made 
peremptory. 

(21  Cal.  App.  80) 

Ex  parte  HART.     (Or.  277.) 
(District  Court  of  Appeal,  Second  DUtrlct. 
California.    Jan.  16,  1913.) 

1.  Habeas  Cobpub  (5  99*)^UEiBDicnoii— 
Adoption  of  Child. 

The  Court  of  Appeal,  on  habeas  corpus  by 
parents  to  recover  the  custody  of  a  child 
claimed  to  be  illegally  restrained  by  respond- 
ents, who  seek  to  adopt  the  child  as  as  aban- 
doned child,  baa  no  jariadiction  to  determine 
wliether  the  best  interests  of  the  child  demand 
that  it  be  given  to  petitioner  or  reapoudeuts, 
but  only  to  determine  the  right  of  present 
custody;  the  auperior  coart  alone  haTing  ju- 
risdiction in  adoption  matters. 

[Ed.  Note. — For  other  casea,  see  Habeas 
Corpus,  Cent.  Dig.  1  84;  Dec  Dig.  |  99.*] 

2.  Adoption  (J  7*)— Consent  of  Pabents— 

BEI.IN<}UI8HlCBnT  OF  CHILD  —  "ABANDON* 
MENT." 

A  father's  relinquishment  of  a  minor  child, 
without  the  mother  joining  therein,  would  not 
operate  as  an  "abandonment"  of  the  child; 
Civ.  Code,  {  224,  a?  amended  by  St  1911,  p. 
899,  requiring  a  relinquishment  to  be  executed 
by  both  parents,  unless  there  has  been  a  pre- 
vioQS  adjudication  of  adultery  or  cruel^  re- 
salting  in  divorce— the  fact  that  adultery  of 
the  mother  was  subsequently  adjudicated  not 
Tftlidatiog  snch  relinqnlshmeDt. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent.  Dig.  SS  7-10;  Dec  Dig.  S  7.« 

Eor  other  definitions,  see  Words  and.Phrai* 
es,  vol.  1,  pp.  4-13 ;  vol  8,  p.  7559.] 

In  the  matter  of  the  application  of  Lester 
Hart  for  habeas  corpus.   Writ  granted. 

Frank  C.  Dunham,  of  Pasadena,  for  peti- 
tioners. O.  F.  McCuUoch,  of  Los  Angeles, 
for  respondents. 

PER  CURIAM.  The  petition  for  the  writ 
1b  signed  by  the  father  and  mother  of  Lester 
Hart,  an  infant,  alleging  their  parentage  and 
the  Illegal  restraint  by  respondents  of  said 
<^Ud. 

The  record  discloses  these  focte:  The  par- 
ents of  Lester  Hart  separated  in  February, 
1912,  on  the  3d  day  of  which  month  the  fa- 
ther, without  the  mother  joining  therein,  ex- 
ecuted an  instrument  in  writing  to  the  Chil- 
dren's Home  SocielT,  through  which  he  at- 
tempted, because  of  hla  inability  to  properly 
provide  for  and  bring  up  said  Lester  Hart, 
to  relinquish  and  abandon  to  said  society  his 
right  of  custody,  services,  and  earnings  of 
said  child,  authorizing  said  society  to  place 
said  child  In  a  home,  at  Its  discretion,  and 
waiving  all  .notice  of  proceedings  in  adopt- 
ing and  consenting  to  adoption.  It  further 
appears  that  b^ore  the  date  of  such  attempt- 


ed relinquishment,  to  wit,  on  the  Ist  day  of 
February,  1912,  the  husband  instituted  an  ac^ 
tlon  for  divorce,  charging  his  wife  with  adul- 
tery ;  than  on  the  2Sth  day  of  April,  1912,  an 
interlocutory  decree  of  divorce  was  granted, 
from  which  no  aE4)eal  has  been  taken ;  that 
thereafter  In  June  the  parents  became  recon- 
ciled and  In  September  resumed  their  marital 
relations ;  that  In  December  following,  apon 
their  application,  the  interlocutory  decree  of 
divorce  was  vacated  and  the  actiw  dismlaa- 
ed,  and.  oa  the  same  day  the  parenta  remar- 
ried. Custody  of  the  child,  at  a  date  not  ap- 
pearing, was  surrendered  by  the  Children's 
Home  Society  to  respondents,  who,  by  the 
return  to  the  writ,  claim  that  under  the  facts 
of  the  case  the  child  was  an  abandoned  child 
to  which  the  parents  had  relinquished  all 
right,  and  that  the  best  interests  of  the  child 
demand  that  they  be  permitted  to  adopt  the 
same. 

[1  ]  In  this  proceeding  this  court  is  not  call- 
ed upon,  nor,  In  ouc  opinion,  has  it  jurisdic- 
tion or  authority,  to  hear  evidence  with  ref- 
erence to  the  best  interests  of  the  diild — a 
matter  which  might  be  for  consideration  be- 
fore the  superior  court,  which  court  alone 
has  Jurisdiction  In  matters  of  adoption.  Up- 
on this  application  the  only  question  for  con- 
sideration la  as  to  the  right  of  present  cus- 
tody. 

[2]  We  think  It  dear  that  under  the  facts 
of  this  case  sudi  right  of  custody  is  In  the  par- 
ents. The  mere  relinquishment  by  the  fia- 
ther,  without  the  mother  Joining  ther^n, 
could  have  no  effect,  except,  where  there  had 
been  a  prior  adjudication  with  reference  to 
ber  adultery,  under  section  224  of  the  Civil 
Code,  as  amended  April  12, 1911.  State.  1911, 
p.  899.  Here  there  had  been  no  adjudication, 
and  at  the  date  of  the  execation  of  the  In- 
strument the  mother  possessed  the  right  to 
be  heard  and  to  resist  any  att^pt  to  re- 
linquish parental  control  of  the  dhlld  to  the 
Children's  Home  Society.  The  subsequent 
adjudication  of  her  previous  adultery  would 
not  have  the  effect  to  destroy  that  right 
The  child,  then,  was  in  the  custody  of  the 
Children's  Homo  Society  by  the  sufferance 
of  the  father  alone,  without  the  mother's 
consent;  and  respondents,  by  aasnmlng  cus- 
tody under  authority  of  the  Children's  Home 
Society,  acquired  no  right  as  against  the  moth- 
er.  In  Ex  parte  Jonle  iBecknell,  119  Cal.  490, 
51  Pac.  692,  it  Is  satd  by  our  Supreme  Onirt: 
"Parents  are  the  natural  guardians,  and  can- 
not be  derived  of  their  right  to  the  care^ 
custody,  society,  and  services,  except  hy  a 
proceeding  to  whicA  they  are  made  parties, 
and  in  whidi  It  is  shown  that  they  are  un- 
fit or  tinwllUng  or  unable  to  perform  their 
parental  duties."  Further,  under  section  224 
of  the  Ovll  Code,  a  relinquishment,  duly  sign- 
ed and  acknowledged,  must  be  executed  by 
both  parents,  unless  there  has  been  a  previ- 
ous adljttdication  of  adultery  or  cruelty,  oa 
account  of  which  a  divorce  baa  been  ^ntad. 
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It  afflrmatlTely  appears  that  the  attempt  to 
abandon  by  the  father  had  not  ext«nded  to 
the  period  of  a  year,  nor  had  the  society  for 
a  year  cared  for  the  child  and  supported  It, 
which  qaestlODB  might  arise  In  proceedings 
for  adoption,  bnt  do  not  arise  where,  as  in 
this  case,  no  proceedings  for  adoption  have 
been  Instituted,  and  the  present  custody  of 
tbe  dilld  Is  alone  for  consideration. 
Tbe  writ  l8  granted. 


(20  Cal.  App.  137) 

PITZEL  T.  HAIER  BREWING  CO. 

(dv.  1,1«7.) 

(District  Court  of  Appeal,  Second  District, 
California.  Dec.  30,  1912.  Rehearing  De- 
nied by  Supreme  Court  Feb.  28,  1913.) 

1.  PuADiNO  (i  209*)— Special  Dbicubbeb— 
EmccT. 

Where  a  pleading  states  a  good  cause  o/ 
action  or  a  good  defense,  tbe  effect  of  sustain- 
ing a  special  demurrer  to  part  thereof  is  tbe 
same  as  though  motion  to  strike  out  bad  been 
■nstained,  and  hence,  in  an  action  to  recover 
over  payments  on  account,  claimed  to  have 
been  made  through  mistake,  sustaining  a  spe- 
cial demurrer  to  a  counterclaim  did  not  af- 
fect the  issues  framed  upon  defendant's  de- 
nials of  tbe  allegations  of  the  complaint. 

[Ed.  Mote.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  620;  Dee.  Dig.  |  200.*} 

2.  PMAOiwo  (1 1^)— SotuomkctofCouk- 
tebclaiv. 

In  on  action  to  recover  money  overpaid 
on  account,  a  counterclaim  based  on  a  note 
secured  by  deed  of  trust  on  real  property  was 
insufficient,  where  it  failed  to  show  release  of 
defendant's  obligation  to  foreclose  the  mort- 
gage in  an  independent  action  before  punning 
a  personal  action. 

[Ed.  Note.— For  other  cases,  see  Heading, 
Cent  Dig.  n  290.  291,  297,  300;  De&  Dig.  I 
142i*] 

a.  PuEADino  (I  142*)— Sbt-Ovt  ahd  Oouet- 

TEBCUIU— lUFHOFEB  JOXNUEB. 

A  counterclaim  setting  up  claims  for  goods 
sold,  for  rents,  and  for  money  lent  la  demur- 
rable under  Code  Civ.  Proc.  |  444,  as  improp- 
erly joining  several  canieB  of  'counterclaim. 

[Ed.  Note.— For  otiier  cases,  see  Pleading, 
Cent  Dig.  H  290,  291»  297.  800;  Dec  Dig.  1 
142.*] 

..Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frederick  W.  Honaer,  Judge. 

Action  by  Dan  Pltzel  against  tlie  Maler 
Hrewing  Company.  Jodgmrat  Cor  plaintifE, 
and  defoidant  appeals.  Beversed,  wltli  direc- 
tions. 

For  (pinion  of  Supreme  Court  denying  re- 
hearing see  180  Pac.  706. 

Mott  ft  Dillon,  of  Lob  Angeles,  for  ap- 
pdHant  O:  F.  Onlver,  of  Los  Angeles,  for 
respoudoit 

JAMES,  J.  Plaintiff  brought  this  action 
to  recoTw  a  large  snm  cf  moiwy  alleged  to 
have  been  paid  to  defendant  through,  mis- 
take. The  canse  of  actlim  as  alleged  rested 
upon  a  certain  wrtttra  otmtraet  which  In 
tbe  part  most  material  to  the  alleged  right 
of  recorery'retorred  to  the  purchase  by  plain- 


tiff from  defendant  of  beer.  Ifx  this  contract 
It  was  agreed  that  beer  sold  by  defendant  to 
plaintiff  should  be  at  the  prevailing  marlcet 
price,  whereas  plaintiff  alleged  that  he  had 
paid  tbe  snm  of  ^  per  barrel  for  the  beer, 
when.  In  fact,  the  market  price  was  $7  per 
barrel,  and  that  be  made  settlement  at  tbe 
rate  of  $8  per  barrel  through  misapprehen- 
sion, and  because  of  lack  of  Information  as 
to  the  market  price  of  beer,  which  he  alleged 
was  peculiarly  within  the  knowledge  of  de- 
fendant He  further  set  up  that,  after  an 
open  account  had  been  running  for  some 
time,  on  tbe  1st  day  of  June,  1909,  a  state- 
ment was  rendered  showing  a  balance  due 
defendant  of  $5,459.05,  that  settlement  there- 
of was  made,  and  that  the  whole  of  the 
amount  of  difference  between  the  market 
price  and  tbe  price  actually  paid  was  the 
sum  of  $6,200,  Defendant  made  answer  to 
the  complaint,  which  contained  specific  deni- 
als of  all  of  the  material  allegations  thereof. 
As  to  the  market  price  of  beer,  plaintiff  In 
ills  complaint  alleged  that  such  market  price 
was  the  sum  of  $7  per  barrel  and  no  more, 
and  defendant  In  Its  denials  denied  that 
the  market  price  was  the  sum  of  $7.  Plain- 
tiff by  his  allegation  admitted  that  the  mar- 
ket price  was  the  full  sum  of  $7  per  barrel 
and  the  denial  of  defendant  was  sufficient  to 
put  plaintiff  upon  proof  as  to  his  allegation 
that  the  market  price  was  no  more  than  $7 
per  barrel.  However,  after  making  denials 
in  the  form  mentioned,  defendant  alleged 
that  divers  settlements  had  jeen  made  1>e- 
tween  the  parties  since  on  or  about  the  lat 
day  of  May,  1907,  at  which  times  it  had  been 
mutually  agreed  that  the  prUx  ot  fS  per  bar- 
rel was  the  market  price  of  beer,  and  that 
settlements  were  made  accordingly.  It  was 
also  alleged  in  the  answer  that  plaintiff  at 
the  time  said  acconnts  were  adjusted  aiid 
settled  well  knew  that  the  price  6t  $8  per 
barrel  was  the  market  price'  of  beer.  The 
plea  was  also  made  that  the  statat^  of  limi- 
tations had  interposed  to  bar  plaintUTa  cause 
of  action,  and  statement  of  two  counter- 
claims was  then  made,  one  for  an  alleged 
Indebtedness  In  the  sum  ot  |6|000  wlUch  had 
been  secured  by  a  deed  of  triist,  the  second 
being  a  claim  fbr  the  sum  of  $1,092  for 
"goods,  wares  and  merchandise  sold  and  de- 
livered to  said  plaintiff  Mid  defendant, 
and  for  rents  of  the  premises  described  in 
the  contract  and  lease  set  forth  in  the  omn- 
plaint  and  for  sums  of  mcmey  loaned  by 
defendant  to  plalntU^  and  for  snms  of  money 
advanced  and  paid  by  defendant  to  and  for 
the  use  and  benefit  of  plaintiff."  To  this 
answer  plalntUT  spedally  demurred,  first, 
on  the  ground  that  the  counterclaims  were 
Improperly  Joined  and  that  the  several  cans- 
es  of  defense  and  eonntarclalni  were  not 
separately  stated,  and  that  the  Bxmwm  waa 
uncertain  In  that  it  could  not  be  told  wbai 
tbe  various  alleged  accountings  bad  beok 
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made,  or  wbat  reftl  property  was  gltven  as 
security  for  the  deed  of  trust,  or  when  or  In 
what  manner  plaintiff  became  indebted  to 
defendant  in  the  sum  of  fl,092.  The  far- 
ther grounds  of  demurrer  were  made  that 
in  neither  of  the  counterclaims  was  there 
alleged  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  made  a  general  order 
sustaining  the  demurrer,  and,  defendant  fall- 
ing to  amend  Its  answer,  judgment  was  tak- 
en against  It  by  default,  and  this  appeal  fol- 
lowed. 

[1,2]  By  the  denials  contained  In  the  an- 
swer of  defendant,  Issue  was  made  of  the 
material  facta  alleged  in  plaintiff's  complaint, 
and  these  Issues  were  so  raised  by  denials 
which  were  sufficiently  clear  and  ftree  from 
ambiguity  or  ancertainty.  The  defense  that 
at  various  times  settlemeiits  bad  been  made 
and  the  market  price  of  beer  agreed  upon 
between  the  parties  we  think  was  sufficiently 
t'eflnlte  and  certain ;  at  least.  It  was  as  com- 
lilete  in  its  statement  of  ^mrtieulars  as  the 
allegations  contained  in  the  complaint  re- 
ferring to  transactions  bad  between  the  par- 
ties as  to  the  purchase  of  beer  and  settlement 
made  therefor.  The  grounds  of  plaintiff's 
demurrer  to  the  answer  were  those  proTlded 
by  the  Ck)de  as  spedal  causes  of  demurrer, 
and,  even  though  all  of  such  grounds  should 
be  held  to  bare  been  properly  taken,  still 
there  would  remain  sufficient  in  the  answer 
to  entitle  defendant  to  require  plaintiff  to 
make  proof  on  trial  of  his  allegations.  Where 
a  pleading  anttaina  mifflclent  to  make  a  good 
cause  of  action  or  a  good  defttise,  the  ^ect 
of  sustaining  a  special  donurrer  thereto  Is 
no  different  than  that  which  resalts  where 
a  motion  to  strike  out  iua  beoi  granted. 
^There  sndk  a  demurrer  '.a  sustained  and 
the  party  affected  fails  to  amend,  thai  the 
portions  of  the  pleading  so  specially  demur- 
red to  will  be  taken  oat  of  view  for  the  pur- 
poses of  trial  and  be  deemed  to  have  been 
stricken  out.  However,  the  order  sustaining 
a  special  demurrer  should  be  spedflc  in  point- 
ing out  what  portions  of  the  pleading  are 
to  be  affected  by  it  Jones  v.  Iverson,  131 
GaL  101.  63  Pac.  IBS.  The  decision  in  the 
case  of  San  Francisco  Paving  Go.  v.  Falrfltid, 
134  GaL  220^  66  Pac.  20S,  dted  by  respond- 
entf  does  not  In  our  opinion  make  any  differ- 
ent statement  of  the  law  than  that  contained 
In  the  case  first  dted.  We  are  of  the  opinion 
that  botii  of  the  alleged  comiterdalma  were 
properly  subject  to  objections  raised  by  the 
demurrer. 

In  the  first  ause  of  counterclaim  it  was 
alleged  tliat  plaintiff  and  his  wife  executed 
iB  fiavor  of  defendant  their  pnHnlssory  note 
for  the  {wlndpal  sum  of  $6,000;  payment 
of  which  bad  been  secured  by  a  "deed  of 
trust  of  certain  real  pcoperlj  in  tlie  dty  of 
IM  Angdes,"  and  wtA^  note  was  past  due 
and  had  not  been  p&lA.  By  these  allegations 
It  appeared  that  real  property  bad  beoi  made 


holden  as  security  for  the  payment  of  this 
debt  It  was  alleged  that  the  form  In  which 
security  was  given  was  by  deed  of  trust  but 
the  nature  of  the  contract  was  not  set  forth. 
Where  real  property  is  charged  as  security 
for  the  payment  of  a  debt  It  Is  so  diarged 
ordinarily  by  a  contract  of  mortgage.  Wheth- 
er the  instrument  denominated  by  defendant 
a  "trust  deed"  conveyed  title  to  a  trustee 
with  power  of  sale,  or  whether  it  was  such 
In  terms  as  to  require  an  action  of  foredo- 
sure  to  be  brought  in  order  to  have  subjected 
the  security  to  the  discharge  of  the  debt 
cannot  be  told  from  the  allegations  of  the 
answer.  If  the  latter  action  would  be  re- 
quired to  be  resorted  to  in  case  of  default 
in  payment  of  the  promissory  note,  then  the 
counterclaim  coald  not  be  set  up  in  this  ac- 
tion. Section  726,  Code  Civ.  Proe.  There- 
fore, In  order  that  facts  sufficient  to  consti- 
tute a  good  cause  of  counterclaim  be  set  up, 
it  should  have  been  made  to  appear  that  the 
contract  of  security  was  such  as  to  relieve 
the  creditor  from  the  obligation  of  exhaust- 
ing his  security  lefore  pursuing  a  personal 
action.  As  the  Supreme  Court  baa  intimated 
In  the  case  of  Kraft  Co.  v.  Bryan,  140  Cal. 
"%  73  BtLC  745,  even  though  a  contract  for 
security  of  this  nature  lacics  the  essentials 
if  a  mortgage,  titiU  the  engagements  of  the 
parties  may  be  such  as  expressed  in  the 
*erms  of  their  contract — call  It  a  trust  deed 
or  what  not— as  to  entitle  the  debtor  to  In- 
sist that  the  creditor  shall  first  resort  to  the 
security  in  obtaining  satisfaction  of  the  debt 
The  demurrer  on  the  general  ground  to  this 
alleged  cause  of  counterclaim  we  think 
should  be  sustained. 

[I]  The  second  alleged  counterclaim  con- 
tained the  stetement  of  several  causes  of 
counterclaim,  one  for  goods,  wares,  and  met- 
chandise  sold,  one  for  rente,  and  one  for 
money  loaned  and  advanced.  These  caosea 
should  have  been  s^;>arately  steted,  and  tliat 
objection  was  properly  raised  by  tbe  domir- 
rer.    Section  444.  Code  Civ.  Proc. 

The  Judgment  is  reversed,  with  direction 
to  the  trial  court  to  overrule  the  demurrer  to 
defoidanfs  answer,  except  as  to  the  alleged 
causes  of  connterdaim  set  up  In  said  answer 
and  as  to  which  to  aoataln  tbe  daunrrer  nt 
plaintiff. 

We  concur:  ALLEN,  P.  X;  SHAW.  X 


CO  Cal.  App.  TST) 
PTTZEL  V.  MAIER  BREWING  Ca 
(L.  A.  2.93L) 

(Supreme  Court  of  California.  28, 1913.) 
PzAAnino  (I  !Ki4*)— Spiozal  DnnTsaBB— Br- 

nCOT  or  SUSTAXHINO. 

Treating  a  spedal  demurrer  as  being  Un- 
ited to  some  particnlar  detailed  part  of  an 
answer  as  a  eouuterelaim.  the  answer,  also, 
denyiog  the  allegationB  of  the  comph^t,  sus- 


•For  ottiw  osMt  MB  wDi  tople  and  netton  NUHBBR  In  Dk.  Dig.  A  Am.  mg.  K«r-N«.  BhIn  A  R«'r  ImAnm 

Digitized  by  Google 


NAKAGAW^.  ▼.  OKAMOTO 


TOT 


tention  of  the  demarnr  does  not  ftffect  the 

remainder  of  the  answer. 

lEd.  Note.— For  other  crbcs,  see  Pleading, 
Cent.  Dig.  i  568;  Dec.  Dig.  «  224.*] 

Od  petition  for  rehearing.  Petition  de- 
nied. 

For  oidnton  In  District  Court  of  i^peal, 
see  130  Pac  70S. 

PEK  CURIAM.  Tl»  petition  for  a  bear- 
ing in  this  court  after  decUton  by  the  Dis- 
trict Court  of  Appeal  of  the  Seomd  District 
(130  Pac  70S),  Is  drailecL  In  denying  such 
petition,  we  deem  it  proper  to  mj  that  we 
ctHUider  the  following  portion  the  opinion, 
via.:  *< Where  a  pleading  contains  fiufflcient 
to  make  a  good  cause  of  action  or  a  good  de- 
fmae^  the  ^ect  <tf  sustaining  a  special  de- 
murrer thereto  Is  no  diffexwt  than  that 
wiildi  results  where  a  motion  to  strike  out 
Uas  bem  granted.  Where  sDch  a  demurrer 
is  sustained,  and  the  party  affected  falls  to 
amend,  then  the  portions  of  the  pleading  so 
specially  demnrred  to  will  be  taken  out  of 
Tlew  for  the  purposes  of  trial  and  be  deoned 
to  lUTe  been  stricken  out" — correct  If  the 
»rm  "special  demurrer"  be  limited  to  a  de- 
murrer to  some  iiartlcnlar  detached  portion 
of  the  answer,  as  for  instance,  if  a  demur- 
rer be  limited  to  a  counterclaim  set  up  in 
Uie  answer,  the  answer  also  denying  the  al- 
legations of  the  complaint,  the  sustalQing  of 
the  demurrer  and  failure  to  amend  would 
not  affect  the  remainder  of  the  answer. 

The  opinion  and  Judgment  show  that  the 
term  "special  demurrer"  was  used  In  tills 
limited  sense  in  the  opinion. 


0«  Qd.  TIS) 

XAKA6AWA  r.  OKAMOTO.  (U  A.  2,805.) 
(Snpreme  Court  of  California.   Feb.  19,  1913.) 

1.  Bills  and  Notes  (}  02*)— Coitbidebation. 

Where  defendant  was  not  a  party  to  an 
agreement  between  other  members  of  an  as- 
sociation, pursuant  to  which  notes  were  given 
to  the  association  binding  the  parties  to  pay 
the  notee,  if  they  breached  their  agreement  to 
deal  with  a  certain  market,  and  did  not  receive 
any  benefit  in  consideration  of  Iiis  note,  tliere 
was  no  consideration  to  snniort  It. 

[Ed.  Not&~For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  160-173,  17B-212;  Dec. 
Dig.l  92.*] 

2.  Bills  and  Notes  ({  406*>— Action  bt  As- 
big  NEE—BnaDBN  OF  Pboof. 

Tlie  harden  U  on  an  assignee  soing  upon  a 
promissory  note  to  show  an  assignment  to  him. 

[EkL  Note.— For  other  case&  sea  Bills  and 
Notes,  Cent  Dig.  SI  1068^^4 ;  Dee.  Dig.  | 

3.  Associations  (|  18*)— Authositt  of  Or^ 

FICEBS. 

That  a  member  of  an  onincorporated  as- 
sociation, who  indorsed  a  note  executed  to  the 
association,  was  also  its  treasurer,  would  not 
make  the  assignment  of  tlie  note  one  l>y  tb«  as- 
BociatlDn,  especially  wlwre  be  did  not  sign  as 
sodi. 

[Ed.  Note.— For  other  eases,  see  Assodationi^ 
Oau  Dig.  H  81-85;  DecTDig.  1  16^1^ 


4.  AesoouTxoNs  (i  18*)— Pownu  or  Om- 

CERS. 

The  asftlfrnment  of  a.note  Is  not  within  the 
nsoal  powers  of  a  treasurer  of  an  nnlncorpo* 
rated  association. 

[Ed.  Note.— For  other  cases, -see  Associations, 
Cent  Dig.  H  31-35;  DecTDig-  S  18.*] 

5.  Dauaoeb  (i  85*)— Pbnaltt. 

If  a  provision  in  a  contract  is  In  the  na- 
ture of  a  penalty  and  not  liquidated  damasefl, 
it  is  not  enforceable;  onlv  the  actual  damages 
sustained  being  recoverable  in  ease  of  breach. 

[Ed.  Note.— For  other  cases,  see  Damsges, 
Cent.  Dig.  H  179-181,  l^W;  Dec  Dig.  | 
85.*] 

6.  Dauaoeb  (|  77*)— LiQinDATin  Davaoes 
OB  Penaltt. 

In  determining  whether  a  provision  in  a 
contract  i>  for  liquidated  damages  or  a  penalty, 
the  intention  of  the  parties,  as  shown  by  the 
entire  contract  construed  in  view  of  the  cir- 
cumstances, should  be  determined. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  1B6 ;  Dec  Dig.  |  77.*] 

7.  DaUAGES  (i  78*}— CONTBACn— IdQUIDATED 

Dahaoeb. 

Defendants  were  members  of  an  unincor- 
porated asBOciation  known  aa  the  "Japanese 
Farmers'  Association"  and  were  engaged  ip 
raising  produce  for  sale  in  the  citar  markets. 
There  were  two  markets  In  the  city,  known 
as  the  "Ninth"  and  "Third"  Street  Markets, 
and  they  executed  an  atn^ment  by  Which  they 
should  deal  only  with  the  Ninth  Street  Market, 
the  agreement  reciting  that  it  was  necessary 
that  they  work  for  the  success  of  that  market 
and  protect  ft  and  in  order  to  show  their  good 
faith,  and  that  none  of  them  might  he  per- 
suaded to  vetnm  to  the  Third  Street  Market, 
each  of  the  parties  agreed  to  pnt  up  fSOO  in 
promissory  notes  which  should  t)ecome  due  in 
case  either  of  them  violated  the  agreement  by 
returning  to  the  Third  Street  Market  HeU, 
that  the  provision  making  the  notes  due  upon 
breach  of  the  agreement  was  a  penalty  and  not 
liquidated  damages,  so  that  the  notes  executed 
pursuant  thereto  were  not  enforceable. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  »  167-163;  Dec.  Dig.  |  78.*] 

In  Bank.  Ai^)eal  from  Superior  Oonr^  Loa 
Angeles  Connty ;  Leon  F.  Moss,  Judge 

Consolidated  action  Makagawa 
against  M.  Okamoto;  by  M.  Tamaguchle 
against  F.  A  Kasuyma;  by  E.  Akutagawa 
against  U.  Abe;  and  by  e:.  Akutagawa 
against  M.  Matsuno.  From  a  Judgment  tor 
plaintiff  In  each  case,  and  an  order  denying 
a  moti<ni  for  new  trial,  several  defendants 
appeaL  Beversed. 

Ingall  W.  BnU,  of  Loa  Angeles,  for  appd- 
lants.  Isidore  B.  DockwtlLlet  and  Walttf  R. 
Leeds,  both  of  Lob  Angeles,  foe  respondents. 

AKOELLOm,  J.  The  four  acUona  above 
Q>eclfied  were  tried  together,  all  involving  the 
same  qnestltHis.  The  def^dant  in  each  ac- 
tion appeals  from  a  Judgment  glvm  in  Cbtot 
of  the  plalntUt  tber^  and  from  an  ordn- 
denying  his  motitm  for  a  new  trial,  nie  mo- 
ttcmM  tor  a  new  trial  In  the  four  cases  were 
heard  upmi  a  single  statemrat,  and  the  rec- 
ord on  the  four  appeals  is  omtatned  in  one 
transcript  Tlie  original  complaints  wen  in 
the  usual  form  of  a  complaint  on  a  promis- 
sory note,  each  alleging  snbstantlallr:  That 
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on  or  about  July  22,  1009,  the  defendant  ex- 
ecuted and  delivered  to  tbe  "Japanese  Farm- 
ers' Association"  bis  promissory  note  In  the 
following  words,  viz.:  "Los  Angeles,  Cal., 
July  22,  1909.  One  day  after  date  I  promise 
to  pay  to  the  order  of  Japanese  Farmers' 
AssocUition,  five  hundred  dollars,  for  value 

received,  with  interest  at  per  cent  per 

 from  until  paid,  both  principal 

9nd  interest  payable  only  in  United  States 
gold  coin,  and  In  case  suit  Is  instituted  to 
collect  this  note,  or  any  portion  thereof  ...... 

promise  to  pay  such  additional  sum  as  the 
court  may  adjudge  reasonable  as  attorneys' 
fees,  in  said  suit  $500.00."  That  no  part 
thereof  has  been  paid.  And  that  prior  to  the 
commencement  of  the  action  the  Japanese 
Farmers'  Assodatlon  duly  transferred  and 
sold  said  Bote  to  plaintiff.  Tbe  answer  in 
each  case^  among  other  things,  denied  the 
alleged  transfer  of  tbe  note  to  the  plaintiff 
therein,  and  set  up  as  a  defense  want  of  con- 
sideration. The  trial  was  commenced  upon 
these  pleadings. 

The  evidence  developed  the  fact  that  the 
circumstances  attendant  npon  the  execution 
of  the  notes  were  substantially  as  follows:  In 
Jane,  1909,  there  were  located  In  the  city  of 
Los  Angeles  two  market  houses,  one  known 
as  tbe  Third  Street  Market  and  tbe  other  as 
the  Ninth  Street  Market  At  that  time  there 
was  a  large  number  of  Japanese  farmers  en- 
gaged in  raising  garden  vegetables  to  be  sold 
In  tbe  marketo  of  said  city,  many  of  whom 
were  monbers  of  what  was  called  the  Jap- 
anese Farmers'  Association.  This  body  was 
an  nnlncbrporated  association,  and,  so  far  as 
the  record  shows,  had  no  business  or  purpose 
defined'  by  any  agreement  of  any  kind  or 
character;  or  any  articlea  of  association  what- 
ever,,  was  not  engaged  in  business  of  any 
kind,  and  had  no  property.  The  preeAdent 
testlfled  that  he  could  not  explain  "what  It 
Is."  There  Is  absolutely  nothing  In  the  rec- 
ord to  Indicate  what  were  the  duties  or  pow- 
ers of  any  of  tbe  officers  thereof.  Prior  to 
Jane,  1900,  most  of  the  Japanese  farmers  so 
associated  were  dt^g  their  individual  busi- 
ness and  selling  their  [voduce  at  the  Third 
Street  Market  Xn  that  month  they  agreed 
among  themselves,  that  they  would  move  to 
the  Ninth  Street  Market,  and  discontinue  do- 
ing business  at  the  Third  Street  Market,  and 
tb^  so  did.  Some  of  them  pnrcbased  stodc 
of  the  corporatloii  conducting  the  Ninth 
Street  Market  After  this,  while  these  Jap- 
anese were  so  established  at  the  Ninth  Street 
Market  for  the  sale  of  their  produce,  some  of 
then  owning  stock  in  the  corporation  con- 
ducting the  same,  a  so-called  agreement  in 
writing  was  signed  by  some  80  of  tbem,  in- 
cluding, according  to  some  of  the  evidence, 
three  of  the  defendants.  It  w«s  stipulated 
that  defendant  Matsuno  never  signed  this 
paper  and  had  no  knowledge  thereof.  The 
so-called  agreement,  as  shown  by  an  alleged 
reproduction  thereof  from  the  memory  of  the 
person  vbo  pr^red  it*  entered  upon  the 


minutes  of  the  Japanese  B^umers*  Associa- 
tion, was  as  follows:  "Agreement  We,  the 
undersigned,  since  moved  to  the  Nlnfh  Street 
new  market,  we  must  pray  for  the  success  of 
the  said  market,  and  it  became  necessary  to 
provide  for  the  expansion  of  the  said  market 
Therefore,  each  of  us  agrees  to  protect  new 
market  and  furthermore  in  order  to  show 
their  good  faith,  not  to  be  persuaded  by  the 
Third  Street  old  market  under  any  Induce- 
ment each  of  us  hereby  agree  to  put  up  five 
hundred  dollars  in  promissory  notes,  and  at 
the  same  time  it  is  agreed  that  in  case  of 
violation  of  the  agreem^t  the  note  at  once 
become  due ;  and  It  Is  understood  and  agreed 
that  there  would  be  no  objection  for  the 
members  of  the  association  to  attach  the 
property.  In  witness  whereof,  each  of  us  do 
hereby  sign  our  names." 

The  so-called  agreement  as  entered  in  the 
minutes  was  preceded  therein  by  the  follow- 
ing preamble:  "July  22nd.  Since  Japanese 
farmers,  Chinese  and  white  formers  moved 
to  the  Ninth  Street  new  market  the  old  mar- 
ket is  in  very  lonesome  condition.  Th^  feel 
especially  in  the  scarcity  of  vegetables.  TTiey 
bought  up  Japanese  farmers  with  money,  or 
bought  up  farmers  by  inducing  Chinese  with 
money,  and  attempted  to  buy  with  several 
hundred  dollars.  We,  the  Farmers*  Associa- 
tion, tried  to  prevent  It  and  also  in  order  to 
prevent  it  we  provided  tbat  each  member 
of  the  association  to  give  a  five  hundred  dol- 
lar note  payable  one  day  after  date,  and 
after  each  signed  an  agreement  we  took  the 
note.  The  agreem^it  and  the  note  are  aa 
follows."  The  notes  In  suit  were  signed 
the  defendants  except  Matsuno  solely  in  pur- 
suance of  this  so-called  agreemoit,  and  there 
was  no  other  consideration  therefw.  So  tor 
as  Matsuno's  note  is  concerned,  there  la  no 
basis  whatever  for  any  dalm  that  there  was 
a  sufficient  consideration.  Subsequently,  in 
the  latter  part  of  Augusi;  1909,  eadi  of  the 
defendants,  being  dissatisfied  with  tbe  condi- 
tions existing  at  the  Ninth  Street  Maiket, 
left  the  some,  and  re-established  hlms^  f0r 
the  sole  of  his  produce  at  the  Third  Street 
Market  Thereupon  T.  Isumi,  who  testified 
tbat  he  was  the  treasurer  of  tbe  Japanese 
Farmer^  Association,  Indorsed  these  notes  to 
the  respective  plaintiffs.  Tbe  Indorsement  In 
the  first  case,  the  others  beii^:  similar  In 
form,  was  as  follows:  'Tay  to  F.  Nakagawa, 
Japanese  Fanners'  Ass*n.  By  T.  IzumL** 
Izuml  testified  substantially  that  be  was  nev- 
er formally  directed  or  authorized  to  make 
any  such  transfer.  He  said  that  "the  board 
of  directors  have  nothing  to  do  with  the  as- 
signments In  these  cases,"  and  that  "there 
wasn't  any  meeting  about  It,"  and  he  did  not 
intimate  that  he  had  any  authority  to  trans- 
fer ai^  property  of  the  association. 

At  the  close  of  the  trial,  the  plalntiflh  w«e 
allowed,  over  tbe  protest  of  the  defendants, 
to  file  amended  comi^lnts,  setting  up  tbe 
so^alled  agreemoit  according  to  thtir  con- 
stmctlon  of  the  sam^  and  the  notes,  together 
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witb  tbe  drepiDBtaeceB  undcv  whlcb  it  was 
claimed  the  agreement  was  entered  Into  and 
the  notes  were  given,  and  asked  for  Jodgment 
on  the  notes  as  specifying  the  amount  of 
damage  agreed  upon  by  tbe  parties  for  a  vio- 
lation of  the  agreement  It  was  stipulated 
that  the  allegatlona  of  the  amended  com- 
plaints should  be  deemed  denied  by  the  de- 
f^dants,  and  that  the  defendants  should 
have  the  benefit  of  the  afflrmatire  defenses 
set  up  In  their  original  answers.  The  And- 
ings  were  In  favor  of  the  plaintiffs  as  to 
ererytblng  alleged  by  them,  and  against  the 
affirmative  defeases  set  up  in  the  answers. 

As  mlgbt  well  be  expected  from  a  reading 
of  the  foregoing,  many  points  are  made 
against  the  judgjment. 

[1]  It  is  obvious  from  what  we  have  said 
that  the  judgment  in  the  action  against  Mat- 
suno  is  erroneous.  As  to  him,  at  least,  the 
note  given  was  absolutely  without  considera- 
tion. He  was  not  a  party  to  the  so-called 
agreement,  and  neither  received  nor  was 
promised  anything  of  benefit  in  consideration 
for  his  note. 

[2-4]  As  was  held  by  tbe  District  Court  of 
Appeal  of  the  Second  District  in  deciding 
these  cases,  there  was  not  suffldent  evidence 
to  show  an  assignment  to  tbe  respective 
plaintiffs  by  the  "Japanese  Farmers'  Asso- 
ciation" or  the  members  thereof  of  any  of 
tbe  notes  or  obligations.  Therefore  the  find- 
ing on  the  issue  of  assignment  In  each  case 
should  have  been  in  favor  of  the  defendant 
instead  of  the  plaintiff;  the  burden  of  proof 
being  on  the  plaintiff  to  show  bis  alleged  as- 
signment. The  mere  fact  that  the  individ- 
ual member  who  made  the  Indorsement  on 
each  of  tbe  notes  was  the  treasurer  of  the 
association  is  not  sufficient  to  sustain  a  con- 
clusion that  there  was  an  assignment,  or  to 
sliift  the  burden  of  proof,  as  suggested.  He 
did  not  even  sign  expressly  as  treasurer ; 
confessedly  he  bad  not  been  expressly  au- 
thorized by  tbe  association  or  the  governing 
body  thereof  to  make  these  particular  assign- 
ments, there  was  no  showing  that  under  the 
articles  of  association  or  any  by-law  or  reso- 
lution the  treasurer  bad  any  authority  to 
sell  or  dispose  of  the  assets  of  the  associa- 
tion, or  to  assign  any  of  Its  obligations;  or 
even  that  the  articles  of  association  provided 
for  a  treasurer;  or  even,  Indeed,  that  there 
were  any  articles  of  association.  Nor  do  we 
understand,  as  suggested  by  learned  counsel 
for  plaintiffs,  that  such  assignments  are  acts 
within  the  usual  powers  of  a  treasurer. 

[S,  I]  There  was  no  proof  of  actual  dam- 
age to  the  Japanese  Farmers*  Association,  or 
any  of  the  members  thereof,  resulting  from 
the  withdrawal  of  defendants  from  the  Ninth 
Street  Market  and  their  return  to  the  Third 
Street  Market  Judgment  for  any  of  the 
{dalntUb  can  be  snstalned  imly  cm  tbe  tbeocy 


that  tbe  case  is  one  wliere  tbe  parties  have 
agreed  upon  the  amount  of  fSOO  as  tbe 
amount  of  damage  that  will  be  sustained  by 
a  breach  of  the  so-called  agreement  in  view 
of  tbe  fact  that  from  the  nature  of  the  case 
it  would  be  Impracticable  or  extremely  diffi- 
cult to  fix  tbe  actual  damage  (section  1671. 
Civ.  Code) ;  in  other  words,  that  the  provi- 
sion is  one  for  Uauldated  or  stipulated  dam- 
age, which  may  be  recovered  upon  a  simple 
showing  of  breach  of  the  agreement  without 
any  showing  of  damage.  "But  where  it  ap- 
pears that  the  parties  intended  the  sum  nam- 
ed to  be  a  forfeiture  or  penalty,  it  has  been 
generally  held  that  tbe  party  in  whose  favor 
the  penalty  or  forfeiture  exists  must  prove 
his  damage."  Muldoon  v.  Lynch,  36  CaL 
540,  6  Pac.  417.  If  in  the  nature  of  a  penal- 
ty, rather  than  liquidated  damages,  It  is  not 
an  actual  debt  S'Qd  cannot  be  recovered,  but 
only  tbe  real  damages  which  have  to  be 
proved.  1  Sutherland  on  Damages,  |  283. 
In  determining  whether  a  provision  in  a  con- 
tract is  for  liquidated  damage  or  for  a  pen- 
alty, "the  fundamental  rule,  so  often  an- 
nounced, is  that  the  construction  of  these 
stipulations  depends,  in  each  case,  upon  the 
Intent  of  the  parties,  as  evidenced  by  the  en- 
tire agreement  construed  in  the  light  of  the 
circumstances  under  which  It  was  made."  Id. 

[7]  To  our  minds  It  Is  impossible  to  read 
tbe  so-called  agreem^t  In  the  light  of  the 
circumstances  that  we  have  set  forth  without 
being  convinced  that  the  provlsloua  as  to  the 
notes  were  Intended  purely  by  way  of  penal- 
ty or  forfeiture,  and  without  any  reference 
to  the  question  of  damage.  The  sole  desi^ 
of  these  provisions  was  apparently  to  fur- 
nish a  club  to  be  used  to  prevent  any  person 
signing  the  agreement  from  returning  to  the 
Third  Street  Market,  by  making  him  liable 
to  a  penalty  or  fine  of  $600  if  be  so  did,  ab- 
solutely irrespective  of  any  question  of  dam- 
age. This  object  Is  plahily  avowed  in  the 
preamble  on  the  minutes  of  the  Japanese 
Fanners'  Association,  wlilcb  we  have  herein- 
before set  forth.  It  is  furthermtfre  express- 
ly avowed,  in  effect  in  tbe  agreement  Itself, 
and  there  is  nothing  in  the  drcumstances 
shown  by  the  evidence  to  detract  In  tbe 
slightest  degree  from  the  effect  of  the  lan- 
guage used  in  the  writing.  In  the  absence 
of  proof  of  actual  damage,  there  could  there- 
fore be  no  recovery  eltber  on  tbe  agreement 
or  on  the  notes. 

In  view  of  our  conclusion  on  tbe  questions 
already  discussed.  It  is  unnecessary  to  notice 
any  of  tbe  many  other  points  made  for  k- 
versal. 

Tbe  Judgment  and  order  denying  a  new 
trial  In  each  of  the  cases  are  reversed. 

We  ccmcnr:  SHAW,  J. ;  SLOBS,  J. ;  MEL- 
VIN,  3.;  HBNSHAW,  J. 
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Kc,  parte  ZANT.   (Gr.  1,771.) 
(Sapreme  Coart  of  CalitwnliL  Feb.  19, 1918.) 

1.  Habeas  Cobpus  (|  113*)— Betiew. 

The  Supreme  Coart  baa  no  power  to  re- 
view a  determination  of  the  superior  court  in 
habeas  corpus;  the  superior  court  not  acting 
as  an  inferior  court  in  such  proceedings,  and 
not  even  being  bound  to  follow  precedents  of 
the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  Habeas  Cor- 
pus. Cent.  Dig.  {{  105-115;  Dec  Dig.  {  113.*J 

2.  Habeas  Cobpub  (8 113*)— Review— Trahb- 

nCE  FBOU  DiBTBICT  CoURT  OF  APPEAL. 

The  Coiwtitution  authorizes  District 
Courts  of  Appeal  to  issue  writs  of  habeas  cor- 
pos  within  their  jurisdictions,  and  also  gives 
the  Supreme  Court  appellate  jurisdiction  in  all 
cases  and  proceedings  pending  before  a  Dis- 
trict Court  of  Appeal,  which  shall  be  ordered 
by  the  Supreme  Court  to  be  transferred  to 
it  for  decision,  and  further  provides  that  the 
Supreme  Court  shall  have  power  to  order  any 
cause  pending  before  a  District  Court  of  Ap- 
peal to  be  heard  by  the  Supreme  Court,  and 
that  such  order  may  be  made  before  judgment 
is  rendered  by  a  District  Court  of  Appeal,  or 
within  30  days  thereafter;  and  Penal  Code,  I 
1475,  recognises  the  right  to  make  an  original 
application  to  the  Supreme  Court  for  a  wnt  of 
habeas  corpus,  in  case  relief  is  denied  by  a 
District  Court  of  Appeal,  Held,  that  the  Su- 
preme Court  could  not  review  a  determination 
of  a  District  Court  of  An>eal  In  habeas  corpus 
proceedings;  and  hence  conld  not  review  an 
order  denying  the  writ  on  transfer  from  the 
District  Court  of  Appeal. 

[Gd.  Note. — For  other  cases,  Habeas  Cor- 
pus, Cent  Dig.  H  102-115;  Dec.  Dig.  {  113.*] 

3.  Habeas  Cobpus  (|  109*)— Pboceedinos— 
uhandknts  awabd  of  couet. 

It  la  a  proper  practice  of  the  District 
Courts  of  Appeal  to  remand  petitioner  for 
habeas  corpus  to  custody,  upon  the  ground  that 
the  justices  cannot  agree  upon  his  discharge, 
where  they  are  nnable  to  agree  upon  the  mer- 
its of  the  appUeatloD. 

[Ed.  Note.— For  other  cases.  Habeas  Cor- 
pus. Cent.  Dig.  II  97,  98;  Dec.  Dig.  |  109.*] 

Shaw,  J.,  dissenting. 

In  Bank.  In  the  matter  of  the  application 
of  Charles  Zany  for  writ  of  habeas  corpus. 
On  application  for  hearing  In  the  Supreme 
Court  on  attempted  transfer  by  the  District 
Court  of  Appeal  after  decision  In  that  court 
(129  Pac.  ^5)  dlschai^ng  petitioner  from 
custody.    Application  denied. 

Ben.  Berry  and  Gordon  A  Stewart,  twth  of 
Stoclcton,  for  petitioner.  L.  J.  Maddux,  DXst. 
Atty.,  of  San  Francisco  (J.  El.  Pemberton,  of 
San  Francisco,  of  counsel),  for  re^wndent. 

ANGBLLOTTl,  J.  An  order  denying  the 
application  for  a  hearing  In  this  court,  after 
decision  by  the  District  Court  of  Appeal 
for  the  Third  district  discharging  the  peti- 
tioner from  custody,  was  made  by  this  court 
on  January  13,  1913.  We  deem  it  proper  to 
•ay  that  tbe  order  denying  the  application 
was  made  without  regard  to  the  merits  of 
tbe  decision  of  the  District  Court  of  Appeal, 
which  we  bave  not  considered,  and  as  to 
whlcdi  we  exprefw  no  opinion,  and  solely  upon 
tbe  ground  that  this  court  has  no  such  pow- 


REPOBTBB  (OaL 

a  ot  transfer  In  babeas  corpiu  proceedings. 

Sndi  bas  been  our  mling  M  to  all  audi 
applications  heretofore  made;  there  having 
been  several  such  applications  since  tbe  es- 
tablishment of  oar  District  GoortB  of  AjfpiBL 
The  court,  however,  has  never  heretofbre 
stated  In  wrlUng  tbe  grotind  upon  wliidi 
audi  denials  were  ordered. 

[1]  It  has  always  beea  the  law  In  this 
state  that  tbe  decision  of  any  court  In  a  ha- 
beas corpus  proceeding,  provided  tbe  ooort 
has  Jorlsdiction,  cannot  be  reviewed  by  any 
other  court  In  any  way.  The  right  of  appeal 
has  nerer  been  given,  and  no  other  method 
for  sneb  review  has  ever  be«i  provided.  We 
are  speaking  now  wlthont  regard  to  tbe  pro- 
visions of  our  Constitution  relative  to  Dis- 
trict Gonrts  of  Appeal,  which  we  will  con- 
sider later.  The  result  has  been  that,  with 
reference  to  such  proceedings,  the  Sapreme 
and  superior  courts,  to  each  of  which  was 
given  the  power  to  issue  writs  of  habeas  cor- 
pus, stood  upon  the  same  plane ;  neither  be- 
ing inferior  to  the  other  In  any  other  sense 
than  that  a  superior  court,  In  determining 
any  such  matter,  would  naturally  follow  a 
precedent  established  by  the  hlgitiest  court  In 
the  state,  If  any  such  precedent  had  been 
established.  It,  however,  bad  the  power  to 
disregard  It:  and  Its  determination,  whether 
in  accord  with  the  law  as  laid  down  by  the 
Supreme  Court  or  not,  was  an  end  of  the 
particular  proceeding,  and  In  case  of  a  dis- 
charge of  the  petitioner  from  custody  was 
fluBl  and  conclusive.  Such  Is  still  the  law 
with  relation  to  the  superior  court  of  tbe 
state,  as  was  recently  decided  by  this  court 
In  bank ;  Mr.  Justice  Shaw  writing  the  opin- 
ion. See  In  re  Hughra,  159  CaL  360,  113 
Pac.  684.  Where  a  petitioner  was  remanded 
to  custody  by  a  superior  court,  and  the  pro- 
ceeding instituted  In  that  court  was  thus 
terminated,  and  was  no  longer  a  matter 
pcndittff  therein,  he  could  inaugurate  a  new 
proceeding  for  relief  In  another  court,  and 
can  still  do  so,  but  Is  now  limited  In  the 
making  of  a  new  application,  by  statntoir 
pro'\'lsion,  to  a  higher  court;  either  the  IHs- 
trict  Court  of  Appeal  having  jurisdiction,  or 
the  Supreme  Court  Such  was  the  only  rem- 
edy afforded  by  our  law  to  the  petitioner 
when  remanded,  and,  as  we  have  said,  a  dis- 
charge from  custody  by  a  superior  court  was 
final  and  conclusive. 

[2]  When  our  District  Courts  of  Appeal 
were  established,  power  was  expressly  con- 
ferred upon  them  by  the  Constitution  '*to  is- 
sue writs  of  •  •  •  habeas  corpus"  with- 
in their  respective  jurisdictions.  As  was  al- 
ready the  situation  with  refer^ce  to  Jus- 
tices of  the  Supreme  Court,  each  of  the  Jus- 
tices of  the  Court  of  Appeal  was  given  power 
to  issue  such  writs  returnable  "before  him- 
self." It  Is  self-evident  that  by  these  provi- 
sions It  was  Intended  to  idace  sndi  conrCs 
and  the  justices  Oiereof  In  the  same  position 
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with  reference  to  babeaB  corpas  matters  that 
the  Saprane  and  superior  courts  were  al- 
ready in.  It  is  not  concelTable  that  It  was 
intended  that  these  appellate  courts  sliould 
have  less  power  tlian  the  inferior  superior 
courts  in  such  matters,  as  would  be  the  case 
If  tbelr  determination  In  habeas  corpus  pro- 
ceedings were  reviewable  by  the  Supreme 
Court.  As  a  matter  of  fact,  the  power  to 
issue  writs  of  habeas  corpus  was  conferred 
in  practically  the  same  language  as  la  used 
with  reference  to  superior  courts  and  the 
Supreme  Court;  and  the  language  used  must 
be  taken  as  indicating  the  intention  to  con- 
fer the  same  power  that  bad  already  been 
given  to  the  superior  and  the  Supreme  Courts, 
with  all  the  Incidents  thereof. 

It  Is  by  reason  of  certain  other  provlslona 
of  the  Constitution,  relative  to  District  Courts 
of  AiH>eal,  that  reliance  is  placed  for  the 
claim  that  the  Supreme  Court  may  review  a 
decision  of  a  District  Court  of  Appeal  in  a 
habeas  corpus  proceeding,  although  it  may 
not  review  a  decision  of  a  superior  court  in 
such  a  matter.  The  first  of  these  Is  the  pro- 
vision that  the  Suprme  Court  "shall  also 
have  appellate  jurisdiction  In  all  cases,  mat- 
ters and  proceedings  pending  before  a  Dla* 
Crict  Court  of  Appeal  which  shall  be  ordered 
by  the  Supreme  Court  to  be  transferred  to 
itself  for  hearing  and  declfdon  as  hereinafter 
provided.''  It  Is  obvious  that  it  was  not  the 
design  of  tbia  provision  to  create  a  rigbt  of 
appeal  In  any  matter,  or  to  give  appellate 
Jurisdiction  to  the  Supreme  Court  In  any 
matter,  where  no  right  of  appeal  was  given 
by  some  otber  provision  of  law.  The  whole 
design  was  simply  to  give  to  the  Supreme 
Coart  the  appellate  fvriadiction  of  the  BU- 
trict  Court  of  Appeal  in  any  case,  matter,  or 
proceeding  whidi  might  be  legally  transfer- 
red from  anch  District  Court  of  Appeal  to 
the  Supreme  Court  The  other  pro  vision  re- 
lied Ml  la  the  following:  "The  Snpraiift  Court 
shall  bave  power  *  *  *  to  order  any 
cause  pendhis  before  a  IMatrict  Court  of 
Aweal  to  be  beard  and  determined  by  the 
Sapreme  Court  ^nie  order  last  mentloiied 
may  be  made  before  Judgment  has  been  pro- 
nounced by  a  District  Court  of  A^raal,  ox 
within  thirty  days  aftw  aoeb  Judgment  Bball 
have  become  final  ther^n.  The  Judgments 
of  the  District  Courts  of  Appeal  shall  become 
final  therein  vfitm  Uie  ^mtfration  of  thirty 
daya  after  the  aame  aball  hare  been  pro- 
nounced." To  hbIA  tiila  proTlalon  apidicable 
to  habeas  corpus  proceedings  would  be  pro- 
ductive of  atone  peculiar  reaulta.  As  we 
have  already  seen.  It  would  render  a  deter- 
mination of  a  sup^lor  court  in  sndi  a  pro* 
ceedlng  one  ot  greater  dignity  and  more  ef- 
fectlTe  than  that  ot  a  District  Court  of  Ap- 
peal, bi  ao  far  as  the  possibility  of  any  re- 
view by  the  Supreme  Court  Is  concerned. 
'Hie  determination  of  a  superior  court  would 
not  be  so  reviewable;  while  that  of  a  Dia- 
trkt  Court  of  Appeal  could  be  ao  reviewed. 


Likewise,  it  would  make  the  decision  of  a 
single  justice  of  a  District  Court  of  Appeal 
In  such  a  matter,  where  he  had  made  the 
writ  returnable  before  himself,  more  eflectivd 
and  of  greater  dignity  than  the  decision  of 
three  Justices  of  such  court  sitting  as  a  court. 
It  would,  moreover,  seriously  Impair  the  ef- 
ficacy of  the  remedy  of  habeas  corpus,  In  so 
far  as  the  District  Courts  of  Appeal  are  con- 
cerned, first,  by  preventing  one  who  was  im- 
properly remanded  to  custody  by  such  a 
court  from  immediately  inai^^atlng  a  new 
proceeding  In  the  Supreme  Court,  and  requir- 
ing him  to  remain  In  custody  at  least  30 
days  before  the  prder  for  a  transfer  could 
legally  be  made  by  the  Supreme  Court  and 
the  Inquiry  as  to  the  l^llty  of  his  custody 
be  commenced  by  such  court;  and,  second, 
by  prevenULg  any  Judgment  of  discharge 
from  being  effective  as  a  Judgment  until  the 
expiration  of  the  time  within  which  such  an 
order  of  transfer  might  legally  be  made  by 
the  Supreme  Court,  viz.,  60  days;  and  this 
without  any  provision  under  which  the  j^- 
s6n  fotmd  by  the  District  Court  of  Appeal  to 
be  IllegaJly  confined  could,  pending  further 
proceedings,  be  temporarily  released  from 
such  custody.  It  goes  without  saying  that-au 
intention  to  accomplish  any  such  result,  ao 
absolutely  at  war  with  the  whole  purpose 
and  scheme  of  the  remedy  by  habeas  corpus, 
which  was  designed  to  summarily  release  a 
person  from  an  unlawful  custody,  should  be 
most  clearly  and  unequivocally  expressed, 
before  this  court  shoiild  declare  the  law  to 
be  so  written.  In  view  of  what  we  have  said 
as  to  the  wtil-settled  law  relatlre  to  habeas 
corpus  proceedings;  we  feel  that  it  la  a  rea- 
sonable construction  of  the  provision  of  the 
Constitution  under  dlacusalcm  that  it  does 
not  indnde  such  proceedlnga.  The  words 
"any  cauae  pending"  used  therein  m^- rea- 
sonably be  read,  in  the  ctHmectlon  in  whidi 
they  are  used,  as  not  Intended  to  Include, 
and  as  not  Including,  any  matter  as  to  which 
the  wdD^etdled  law  endudea  the  idea  of  any 
right  of  tevlew,  etoept  vhete  there  la  a  lack 
of  Jurl8dlctl<ni,  Such  clearly  la  a  habeas 
corpus  proceeding.  But,  at  tony  rate,  the 
power  of  the  Supreme  Court  to  order  a  buns- 
ter  la  expressly  llndtea  to  "any  cause  pend- 
Mur  before  a  District  Court  of  Appeal.'*  A 
habeas  corpus  proceeding  cannot  fairly  be 
said  to  be  ao  "pending"  at  any  time  after 
Judgment  by  audi  court  Such  a  proceeding 
is  finally  and  d^nitely  ended  by  the  Judg- 
ment ;  and  if  the  petitioner  be  ordered  dis- 
charged thereby  be  la  at  once  restored  to  lib- 
erty. The  OHiatitutlona]  pro^alon  should  be 
oonstdered  in  the  li^t  of  this  wcU-reeognlz- 
ed  law,  and  ao  consid«ed  it  appeara  to  us  to 
be  a  reasonable  construction  thereof  to  hold 
that  it  does  not  include  habeas  corpus  pro- 
ceedings. 

[3]  Bealdee  uniformly  denying  anch  ai^ll- 
catlona  for  txanafer  ot  auch  matters  aa  have 
heretofore  beoi  made,  we  have  also  unlform- 
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tjt  wltiiout  dissent,  Immediately  entertained 
arlglnal  applications  for  writs  on  behalf  of 
persons  remanded  to  custody  by  District 
Courts  of  Appeal,  made  at  any  time  after 
SDch  remand  and  wltbln  60  days  thereof, 
which  we  woald  hare  no  rlgbt  to  do  If  the 
power  of  transfer  existed.  It  has  also  been 
the  uniform  practice  of  our  District  Courts 
of  Appeal  in  habeas  corpus  proceedings, 
where  the  justices  of  any  such  court  were 
unable  to  agree  upon  the  merits  of  the  appli- 
cation, to  remand  the  petitioner  to  custody, 
upon  the  gi;ound  that  they  are  unable  to 
agree  upon  bis  discbarge;  those  courts,  un- 
der the  Constitution,  having  no  power  to  de- 
cide any  matter  except  by  unanimous  vote. 
This  is  a  practice  fully  authorized  by  the 
views  expressed  In  such  cases  as  Santa  Ro- 
sa, etc.,  Co.  V,  Central  St  Ry.  Co.,  112  Cal. 
43d,  44  Pac.  733,  Frankel  v.  Deldeshelmer, 
93  Cal.  73,  28  Pac.  794,  and  Luco  v.  De  Toro, 
88  Cal.  26,  25  Pac.  983,  11 1..  R.  A.  543,  which 
practically  authorize  an  affirmance  of  pro- 
ceedings below,  where  the  concurrence  of  the 
necessary  number  of  Justices  In  any  other 
action  cannot  be  obtained.  Such  a  remand, 
of  course,  terminates  the  proceeding  In  that 
court  It  may  further  be  said  that  the  Leg- 
islature has  practically  construed  the  consti- 
tutional provision  as  not  including  habeas 
corpus  proceedings  by  recognizing.  In  section 
1475,  Penal  Code,  the  right  to  an  original 
application  to  th»  Supreme  Court,  In  the 
event  of  a  denial  at  relief  by  a  District  Court 
of  Appeal. 

No  very  dire  results  are  to  be  apprehended 
from  this  construction  of  the  constitutional 
provision.  Certainly  the  situation  la  no 
worse  by  reason  thereof  than  It  has  been 
during  all  the  period  preceding  the  establish- 
ment of  our  District  Courts  of  Appeal.  If  it 
develops  tbat  there  la  any  substantial  con- 
flict between  decisions  of  different.  District 
Courts  of  Appeal  on  any  question  presented 
on  an  ai^Ucatlon  in  habeas  corpus,  consld- 
«ntion  of  ttke  question  can  be  had  by  this 
court  on  an  original  application  for  writ  of 
habeas  corpus  to  this  court  by  the  person  re- 
manded to  custody.  The  general  questions 
Involved  in  this  particular  case  are  already 
b^ore  this  court  for  consideration  In  a  pro- 
ceeding of  another  character  transferred 
from  the  District  Court  of  Appeal  of  the 
Second  district 

For  the  reasons  stated,  we  have  always 
Imvtofore  ruled  that  we  have  no  such  power 
to  transfer  in  habeas  corpus  proceedings,  and 
wip  adhrae  to  auch  conclusion. 

We  concur:  HBNSHAW,  X;  SliOSS,  J.; 
HELVIN.  J.;  LORIGAN,  J. 

SHAW,  J.  (dissenting).  A  majeril?  of  this 
court  has  heretofore  in  several  Instances 
tajdtly  held  tbat  the  Supreme  Court  has  no 
power  to  transfer  a  case  in  habeas  corpus 
from  a  Dlatcict  Cowt  at  Appeal  to  the  Su- 


BEPOBTEB  (CftL 

preme  Court  for  a  rehearing.  I  have  nerer 
agreed  to  such  construction  of  the  Constito- 
tlon.  In  my  opinion,  it  Is  directly  contrary 
to  the  constitutional  provisions  on  the  sub- 
ject The  language  conferring  the  power  is 
so  clear  and  plain  that  no  Interpretation  Is 
necessary.  'Bie  District  Courts  were  created 
by  a  constitutional  amendment  adopted  in 
1904,  amending  several  sections  of  article  6. 
Section  4  contains  this  clause:  "The  Sn- 
preme  Court  6hall  have  power  •  •  •  to 
order  any  cause  pending  before  the  Supreme 
Court  to  be  heard  and  determined  by  a  Dis- 
trict Court  of  Appeal,  and  to  order  any  cause 
pending  before  a  District  Court  of  Appeal  to 
be  heard  and  determined  by  the  Supreme 
Court  The  order  last  mentioned  may  be 
made  before  Judgin^t  has  been  announced 
by  a  District  Court  of  Appeal,  or  within 
thirty  days  after  such  Judgment  shall  have 
become  final  therein.  The  Judgments  of  the 
District  Conrts  of  Appeal  shall  become  final 
therein  upon  expiration  of  thirty  days  after 
the  same  shall  have  been  pronounced.  The 
Supreme  Court  shall  have  power  to  order 
causes  pending  before  a  District  Court  of 
Appeal  for  one  district  to  be  transferred  to 
the  District  Court  of  Appeal  of  another  dis- 
trict for  hearing  and  determination.'* 

This  provision  expressly  gives  the  Supreme 
Court  power  to  transfer  anu  cause.  This 
includes  cases  In  habeas  corpus  as  clearly  as 
it  includes  any  other  kind  of  action.  The 
word  "cause"  indudes  proceedings  In  habeas 
corpus.  Bouvier  defines  the  word  "cause," 
when  used  to  refer  to  Judicial  proceedings, 
as:  "A  suit  or  action.  Any  question,  dvU 
or  criminal,  contested  before  a  court  of  ju»- 
tlce."  Volume  1,  p.  28S.  See,  also,  Webster's 
Die.  and  Standard  Die.  There  are  many 
decisions  of  Ufce  effect  Taylor  r.  United 
States  (O.  a)  4S  Fed.  S31;  firwln  v.  United 
States  (D.  a)  37  Fed.  470,  2  R.  A.  229;  In 
re  Famnm,  61  N.  H.  383;  Naooochee  H.  U. 
Co.  V.  Davis,  40'Oa.  320;  Brldgton  v.  Ben- 
nett, 23  M&  425.  The  two  cases  first  dted 
hold  that  a  proceeding  to  pnnish  a  witness 
for  omtonpt  of  court  is  a  "cause;"  In  the 
Brldgton  Case  the  court  said:  "A  tsrm  more 
comprehenalvo  could  not  have  been  readily 
selected." 

.  The  context  of  section  4  shows  tbat  pro- 
ceedinga  in  habeas  corpus  were  intended  to 
be  included  In  the  term  "cause"  In  tbo  par- 
agraphs above  quoted.  The  first  paragraph 
of  the  section  defines  the  ai^eUato  and  orig* 
Inal  Jurisdiction  of  the  Srq^roDe  Court  With 
respect  to  the  latter,  it  dedares  that  it  shall 
have  "power  to  lasne  writs  of  mandamus, 
certiorari,  prohibition  and  habeas  corpus " 
Following  are  provlaions  defining  the  boundr 
arles  of  the  several  districts  of  the  state. 
Then  comes  a  [wragra[di  defining  the  original 
and  appellate  Jurisdiction  of  the  District 
Courts  of  AppeaL  Th^  original  Jnrlsdie- 
tloD  is  declared  to  imaude  "power  to  issue 
writs  of  mandamus^  cwtienul,  prohibitton 
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and  babeM  eorptu.**  Then  Mlowa  the  clause 
first  above  quoted,  glTlng  the  Supreme  Court 
power  to  transfer  "any  cause"  to  or  from 
either  conrt.  In  tiases  of  mandamus,  cer- 
ttomrl,  and  pnAlblUon,  begun  hi  the  IMstrict 
Court,  the  Supreme  Court  has  always  recog- 
nised and  has  frequently  exercised  this  pov- 
er  of  transfer.  By  tSie  above-quoted  dauaes 
the  proceeding  In  habeas  corpus  Is  placed  In 
the  same  category  with  the  Masses  of  cases 
Just  motioned.  It  seems  Indisputable  that 
the  court  must  have  the  same  power  to  trans- 
fer in  habeas  corpus  as  In  the  other  cases. 
If  a  case  in  one  of  the  classes  first  named  ii 
a  "cause,"  a  proceeding  In  habeas  corpus 
must  also  be  a  "cause,"  within  the  meaning 
of  the  section. 

Furthermore,  section  24  of  tiie  same  article, 
being  a  part  of  the  same  amendment,  provides 
that  if  the  justices  of  a  District  Court  "are 
unable  to  concur  in  a  Judgment,  they  shall 
give  their  sevezial  opinions  in  writing  and 
cause  copies  thereof  to  be  forwarded  to  the 
Supreme  Court"  It  does  not  provide  for  a 
transfer  to  the  Supreme  Court  in  such  cases. 
The  paragraph  of  section  4,  first  quoted,  has 
always  been  considered  to  authorize  such 
transfer,  and  transfers  are  made  according- 
ly. It  was  evidently  intended  to  include 
cases  where  there  was  a  disagreement  In  the 
District  Court,  as  well  as  other  cases.  In  or- 
der to  avoid  the  predicament  of  absolute  In- 
ability of  the  District  Court  to  dispose  of 
the  cause,  or  the  imperative  necessity,  un- 
der the  reasons  given  In  Lnco  v.  De  Toro,  88 
Cal.  26,  25  Pac.  983,  11  L.  R.  A.  543,  for 
some  of  the  Justices  to  concur  In  a  Judgment 
which  they  believe  to  be  erroneous,  merely 
to  end  the  litigation.  There  Is  absolutely  no 
good  reason  for  forcing  the  Justices  of  that 
court  to  do  this  In  habeas  corpus  cases  alone, 
when  It  can  be  avoided  by  allowing  section 
4  to  have  the  effect  which  its  words  express. 

The  fact  that  the  Supreme  Court  has  here- 
tofore entertained  origlual  applications  In 
habeas  corpus  by  persons  who  have  been  re- 
manded on  a  similar  application  to  the  Dis- 
trict Court,  and  the  fact  that  the  Legislature 
has  recognized  Its  power  to  do  so.  Is  with- 
out argumentative  force.  The  power. is  given 
by  the  Constitution.  The  Legislature  can 
neither  take  It  away  nor  confer  It;  nor  does 
legislative  sanction  strengthen  it  A  Judg- 
ment in  habeas  corpus,  refusing  to  discharge 
a  person  in  custody  on  a  criminal  charge,  Is 
no  bar  to  a  subsequent  writ  In  any  court  for 
the  same  cause.  It  Is  a  bar  only  where  there 
Is  a  discharge,  or  where  two  persons  are  con- 
tending for  the  right  to  the  custody  of  a 
third  person.  1  Freeman  on  Judgments,  fi 
324;  Ex  parte  Perkins,  2  Cal.  424;  Ex  parte 
Ring,  28  Cal.  251.  This  principle  gives  this 
court  full  power  to  entertain  such  applica- 
tions after  a  Judgment  of  remand  In  the  Dis- 
trict Court  and  the  exercise  of  this  power 
heretofore  has  been  wholly  attributable  to 
this  reason,  and  not  to  the  theory  that  no 


I  power  listed  to  order  a  transfw.-  No  tp> 
plication  for  a  transfer  to  this  court  from  m 
District  Court  has  ever  be^  made  In  ft 
case  where  the  rligbt  to  custody  of  a  third 
person  was  in  Issue,  and  the  District  Goort 
had  given  Judgment  upon  it  Being  a  former 
adjudication,  there  would  be  no  right  ta 
power  of  review  in  any  court,  unless  this 
court  has  power,  under  section  4,  aforesaid, 
to  vacate  the  decision  of  the  District  Court 
of  Appeal  and  transfer  the  cause  to  the  So* 
preme  Court  for  a  rduaring.  If  the  poww 
exists  in  that  case,  it  must  exist  in  all  caseSL 

The  argument  that  the  provision  should 
not  be  given  ^ect  to  allow  transfers  titm 
District  Courts,  because  hitherto  no  appeal 
has  ever  been  provided  in  this  ntato  from  a 
decision  in  habeas  corpus  by  a  supnior  court 
or  Judge  tbexeot,  or  by  a  JusUce  of  the  Su- 
preme Court  I  cannot  understand.  If  the 
words  are  unambiguous,  as  I  think  mnst  be 
admitted,  and  the  power  of  transfer  is  givea 
thereby,  the  giving  or  withholding  of  tbe 
right  of  appeal  from  decisions  of  oUier  tri- 
bunals by  other  statutes  or  parts  of  the  Ood- 
stltutlon  has  no  bearing  upon  the  meaning 
of  this  particular  part  .of  the  Constitution. 
Sudi  analogies  are  significant  only  when 
there  is  an  a,mhiguity  to  clear  up.  That 
there  should  be  a  right  of  appeal  by  the 
state  from  tbe  Judgment  of  the  superior  court 
discharging  a  prisoner  Is  shown  by  the  re- 
sult of  the  Hughes  Case,  159  Cal.  360,  113 
Pac.  684,  where  a  prisoner  in  Folsom  stato 
prison,  regularly  convicted  and  sentenced  by 
the  superior  court  of  one  county,  was  re- 
leased without  legal  cause  by  the  superior 
court  of  another  county,  and  the  state  Was 
declared  to  be  remediless.  Moreover,  the 
Legislature  could  at  any  time  destroy  this 
argument  by  providing  for  an  appeal  In  sudi 
cases.  The  argument  amounts  to  only  this: 
That  since  a  defect  In  one  part  of  our  in- 
dlcial  system  has  been  suffered  to  coDtlDoe 
so  long  although  It  has  caused  some  miscar- 
riages of  Justice  It  must  be  assumed  that  a 
constitutional  provision  designed  to  avoid  a 
similar  defect  In  the  District  Court  system 
does  not  mean  what  it  plainly  says,  because 
to  give  It  such  effect  'would  make  the  system 
different  in  that  respect  from  any  that  has 
heretofore  been  established.  It  seems  to  me 
that  the  obvious,  defect  existing  as  to  sd- 
perlor  courts  furnishes  a  good  reason  for 
avoiding  It  In  the  newly  created  Jurisdietioii, 
and  for  giving  the  provision  that  effect,  even 
If  It  were  not  clear,  but  might  reasonably  be 
so  construed. 

The  decision  defeats  to  a  very  large  and 
Important  extent  one  of  the  main  objects  for 
which  this  power  of  transf^  was  given.  ]■ 
People  V.  Davis,  147  Cal.  348,  81  Pac.  718, 
this  court  declared  that  the  power  to  trans- 
fer was  given  to  make  the  Supreme  Court 
tbe  court  of  final  decision  upon  all  impmrtant 
questions  of  law,  and  to  enable  It  to  super-' 
vise  the  decisions  of  the  several  District 
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Courts  of  Appeal,  ta  order  to  aecure  a  tinl- 
fonn  rule  of  decision  throughout  the  state. 
The  proceeding  in  habeas  corpus  Is  resorted 
to,  more  than  any  other  form  of  action,  to 
obtain  decisions  upon  the  construction,  con- 
stitutionality, and  effect  of  penal  laws.  The 
result  of  this  decision  Is  that  we  may  have 
in  this  state  three  Ind^ndent  judicial  sys- 
tems, each  construing  and  giving  effect  to 
statutes,  t^arters,  and  the  Constitution  in 
their  own  way  and  differCTtly  from  the  oth- 
ers, without  tb^  being  any  means  of  revising 
or  harmonizing  their  dedslona,  except  upon 
the  chance  that  some  other  person  may  bring 
a  case  In  the  Supreme  Court  involving  the 
same  auesUon.  Tbe  experUsoce-of  d^t  years 
which  have  elapsed  since  the  District  Courts 
were  created  demonstrates  that  this  chance 
never  han>en8  when  a  dedskm  of  the  District 
Court  is  against  the  state. 

For  these  reasons,  I  am  of  the  oi^lon  tliat 
the  power  to  transfer  eztsts  In  cases  of  pro- 
ceedings in  habeas  corpus  as  folly  as  in  any 
other  kind  of  action  or  ^oceedlng;  and  that 
to  h<a&  oQierwise  Is  contrary,  not  only  to  the 
Mter,  but  also  to  the  pttrpwei^  of  the  eon- 
•tltntlonal  provision. 


(IM  Cal.  TBI) 

KEBN  RIYBR  CO.  v.  LOS  AN6BLBS  COUN- 
TY.   (L.  A.  3,007.) 

(Supreme  Court  ol  CaUfornia.   Feb.  21.  1913.) 

1.  Taxation  <S  156*)— Cobfobaik  Frahchis- 
as — OccuPANcr  of  HxonwAirs. 

Eight  of  occapaocy  of  bigliwayi  by  an 
electric  liffht  and  power  compaay  by  its  traua- 
mission  lines  is  a  taxable  fraoduae. 

[Ed.  Note.— For  other  caaes,  see  Taxation, 
Cent.  Dig.  8  276;  Dec.  Dig.  156.*] 

2.  Taxation  (|  276*)  —  Cobpobate  Fban- 
cHisEB— Occupancy  of  Hiqhwats. 

In  assessing  an  electric  company's  fran- 
chise to  use  public  highways  in  a  county,  the 
requirement  under  Const,  art.  13,  8  10,  that 
property  be  assessed  in  the  district  in  which 
it  ia  situated,  etc..  was  subatantlally  complied 
with  by  valuing  the  fraDcbise  in  each  school 
district  according  to  tbe  number  of  miles  of 
transmission  lines  in  that  district,  without  ref- 
erence to  the  extent  of  the  public  highways 
over  which  the  lines  ver^  erected. 

[Bd.  Note.— For  other  cases,  'see  Taxation. 
Cent.  Dig.  H  463,  466-468;  Dec.  Dig.  i  276.*] 

S.  TAXA-nON  (I  468*)— ASSBSSUSNT— IBBBOU- 

LABITIB8— ErFECT. 

In  tbe  absence  of  fraud,  mere  irregulari- 
ties in  a  tax  assessment  do  not  vitiate  it 

nSd.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  8  814;  Dec  Dig.  8  458.*] 

4.  'a^IAI.  (1  .396*)— FlKDlNOS— Necebsitt. 

A  ttial  eontt  need  make  no  finding  upon 
aa  Issue  ndaed  by  tbx  pleadings  but  not  by 

the  evidence. 

[l£d.  Note.— For  other  casea,  see  Trial  Cent. 
Dig.  88  935-938;  Dec  Dig.  8  396.*] 

5.  TAXAtioN  (8  WO*)— Bquauzatzon— Oon- 

OLUSIVENBSB. 

Action  of  8  board  of  equalisation,  in  con- 
firming an  assessment  on  the  franchise  of  an 

electric  company  to  use  the  yublic  bighwaye 
of  a  school  district,  is  void,  if  the  company  did 
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not  tiae  any  part  of  Hie  Ugfaways  In  Aat  ^ 

trict. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  81  872,  873;  Dec.  Dig.  I  490.*] 

Department  2.  Appeal  from  SnpnlOT 
Court,  Los  Angeles  County;  W.  B.  Hervey, 
Judge. 

Action  by  the  Kern  River  Company  against 
the  County  of  Los  Angeles.  From  part  of 
the  Judgment,  plaintiff  appeals:  Partly  af< 
firmed  and  partly  reversed,  wlQi  Instructions. 

Gibson,  Dunn  ifc  Crutcher,  of  Los  Angeles 
(Edward  E.  Bacon,  of  Los  Angeles,  of  coun- 
sel), for  appellant  J.  D.  Fredericks,  Dlst 
AUy.,  and  Hartley  Shaiw,  both  of  Ijos  Ange- 
les, tor  reqwndent 

MELVIN,  J.  Plaintiff  sued,  with  partial 
success,  to  recover  certain  taxes  for  tbe  fiscal 
year  1908-09,  which  tiad  been  paid  under  pro- 
test This  appeal  Is  from  that  part  of  the 
Judgment  whic^  was  adverse  to  plaintiff. 

Plaintiff  Is  a  corporation  engaged  In  the 
business  of  producing  electricity  for  light 
and  power.  From  Its  power  plant  In  Kern 
county  It  transmits  Its  product  over  its  lines 
to  a  transforming  station  In  the  city  of  Los 
Angeles,  where  all  of  its  dectrlclty  la  deliv- 
ered to  another  corporation.  No  local  serv- 
ice is  given  along  the  coarse  of  Its  trans- 
mission lines. 

Tbe  tax  which  was  paid  under  protest  was 
levied  upon  plaintiffs  "franchise  to  use  the 
public  highways  of  the  county  of  Los  Ange- 
les." This  franchise  to  use  the  highways  of 
the  county  outside  the  dty  of  Los  Angeles 
was  assessed  for  the  aggregate  sum  of  $28,- 
960,  the  total  amount  being  distributed  by 
the  assessor  among  tbe  various  school  dis- 
tricts through  which  plaintiff's  lines  extended 
In  proportion  to  the  mileage  in  each  district, 
without  regard  to  the  actual  use  of  the 
public  highways  therein.  In  Delsur  district 
plaintiff's  lines  extended  entirely  over  pri- 
vate, rights  of  way,  and  not  a  foot  of  any 
county  road  was  used.  In  Elizabeth  Lake, 
Castlac,  Newhall,  and  Ylnedale  tbe  only  use 
of  public  highways  was  in  crossing;  nine 
public  roads  being  so  used  for  an  aggregate 
distance  of  360  feet  In  four  other  districts 
(Momlngslde,  Burbanlc,  West  Glendale,  and 
Troplco)  more  than  14  miles  of  the  public 
roads  were  occupied  longitudinally  by  plain- 
tiff's power  line,  yet  in  the  districts  wherein 
the  roads  were  merely  crossed  for  an  abro- 
gate distance  of  360  feet  the  assessment 
was  more  than  twice  as  much  as  in  the  four 
wherein  14  miles  of  highways  were  ntlllaed 
in  part  for  plaintiff's  benefit 

Plaintiff  presented  its  objections  to  the 
board  of  equalization,  but  that  tribunal  af- 
firmed tbe  assessment 

[1]  Appellant's  first  point  Is  that  Its  oc- 
cupancy of  tbe  highways  of  Los  Angeles 
county  by  Its  transmission  lines  is  not  a 
franchise,  and  not  assessable  as  sncb.  In 
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tttla  behalf  It  calls  attention  to  the  fact  that 
tt  Is  merelr  a  manufactorer  of  electric  pow- 
er, which  It  delivers  to  a  single  consumer, 
and  that  It  does  not  nse  its  transmission 
lines  for  the  purpose  of  collecting  tolls.  Fnr* 
ther,  it  submits  that  the  aBsessment  of  Its 
transmission  lines  In  their  entirety  shonld 
be  deemed  to  include  whatever  rights  of  way 
tt  possessed  in  the  public  roads.  In  support 
of  this  pMltion,  Spring  Vall^  Water  Works 
T.  Barber,  9d  Oal.  36.  33  Pac.  736,  21  L.  R. 
A.  416,  Is  dted.  There  is,  however,  a  differ- 
ence between  that  case  and  this.  In  that 
case,  the  permission  granted  by  the  supervi- 
sors of  Alameda  county  to  lay  pipes  along 
the  highways  of  said  county  did  not  an- 
tborize  the  water  company  to  sell  water  in 
that  county  and  to  collect  tolls.  "It  had  a 
mere  right  of  way  In  common  with  all  other 
persons,  entirely  unconnected  with  any  privi- 
lege granted  by  the  county  to  take  toll^  col- 
lect water  rates,  or  enjoy  any  other  special 
prerogative  or  advantage."  In  the  case  at 
bar  the  findings  show  that  in  1896  the  board 
of  supervisors  of  Los  Angeles  county  by  ordi- 
nance granted  a  franchise  to  plaintiff's  pred- 
ecessor to  construct  a  line  or  lines  along 
OMrtain  designated  highways' of  Los  Angeles 
county,  for  the  purpose  of  conducting  and 
distributing  electrical  enei^  along  said 
route  The  franchise  carried  with  it  "the 
right  to  collect  rates  or  compensation  for 
the  use  of  electrical  energy,"  It  is  true  tliat 
this  part  of  the  franchise  was  not  b^g  used 
at  the  time  of  the  assessment  here  attacked, 
and  that  was  a  matter  proper  for  the  con- 
sideration of  the  board  of  equalisation  In 
fixing  tAe  value  of  plaintiff's  tNrlvllege  for 
tbe  purposes  of  taxation.  Tlie  mere  fact 
that  the  right  to  collect  rates  was  not  assert- 
ed did  not  make  it  valueless,  however, 
nalnturs  position  as  a  going  company,  tra- 
versing a  rich  territory,  was  of  some  increas- 
ed value  in  k^^Ing  out  possible  competitors, 
in  view  of  the  fact  ttiat  at  any  time  it  might 
bare  nudertaken  to  supply  electricity  to  the 
residents  along  the  lines  of  Its  transmission 
systMn.  It  possessed  an  assessable  franchise. 

[2-4]  AiH>ellant*s  next  contention  is  that 
tbe  assessor  violated  the  constitutional  man- 
date of  section  10  of  article  13  In  falling  to 
assess  the  property  in  the  districts  in  which 
It  was  situated.  While  we  must  concede  that 
the  method  followed  by  the  assessor  was,  to 
say  the  least,  ansdentiflc.  In  that  he  valued 
the  franchise  in  each  school  district  accord- 
ing to  the  number  of  miles  of  transmission 
lines  in  that  district,  without  reference  to 
tbe  extent  of  the  public  highways  over  which 
aald  lines  were  erected,  we  find  titat  the  as- 
sessment in  each  instance  purported  to  be 
opon  the  franchise  used  in  a  particular 
school  district  This  was  a  substantial  com- 
pliance with  tbe  requirement  of  the  Consti- 
tution. In  tbe  absence  of  fraud,  mwe  irregu- 
larities In  an  assessment  do  not  vitiate  it 
While  there  were  allegations  of  fraud  in  the 
coniplaln^  and  denials  thereof  in  the  an- 
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swer,  no  evidence  thereon  was  Introduced, 
and  the  court  made  no  finding  upon  the  sub- 
ject This  did  not  constitute  error.  Kaiser 
T,  Dalto,  140  Cal.  170,  73  Pac  828.  In  the 
absence  of  fraud  on  the  part  of  the  assessor, 
his  method  of  arriving  at  the  valuation  of 
property  is  a  matter  committed  entirely  to 
his  determination.  San  Jose  Oas  Co.  v.  Janu- 
ary, S7  Cal.  614;  Los  Angeles  v.  Western 
Union  Oil  Ca,  161  Cal.  206,  118  Pac.  720. 

[5]  Respondent  is  of  the  opinion  that  the 
case  of  Los  Angeles  Gas  &  Electric  Co.  v. 
County  of  Los  Angeles,  162  Cal.  165,  121  Pa& 
384,  is  decisive  of  the  problems  presrated 
her&  In  that  case,  as  in  this,  the  public 
service  corporation  had  appealed  to  the 
county  board  of  equalization  to  correct  the 
alleged  inequalities  in  the  assessment  of  Its 
properties.  The  board  had  refused  to  reduce 
the  assessment,  and  it  was  held  that  in  the 
absence  of  fraud  tbe  action  of  the  board  of 
equalisation  was  absolutely  binding  upon 
this  court  That  case  Is  therefore  conclusive 
against  appellant  with  reference  to  the  as- 
sessments made  in  school  districts  where 
there  was  property  In  the  nature  of  "fran- 
chises to  use  the  public  highways  of  the 
county  of  Los  Angeles."  But  we  do  not 
think  the  action  of  the  board  of  equaliza- 
tion is  conclusive  with  reference  to  the  as- 
sessment of  such  "franchise"  In  Delsur 
school  district,  wherein  not  one  foot  of  the 
public  roads  was  utilized  by  the  plaintiff  in 
the  operation  of  Its  lines.  The  action  of  the 
board  of  equalization  upon  a  subject  not 
properly  within  its  Jurisdiction  is  not  be- 
yond review.  Even  a  body  poss^slng  jwwers 
so  enormous,  and  in  certain  Instances  final 
Jurisdiction,  may  not  validate  an  assessmeut 
upon  nonexistent  property.  Public  Iilghways 
are  easements,  and  when  they  are  enjoyed 
In  part  by  a  public  service  corporation  In  a 
way  creattDg  a  special  privilege,  and  derogat- ' 
ing  to  that  extent  from  the  public  servitude, 
the  corporation  becomes  subject  to  an  assess- 
ment for  such  a  franchise  as  that  here 
sought  to  be  taxed.  Where  no  such  use  ap- 
pears wltbln  the  territory  covered  by  an 
attempted  assessment,  obviously  there  is 
nothing'  to  assess,  and  a  diarge  by  the  asses- 
sor would  be  as  mtieh  wifliont  Jurisdiction  as 
his  effort  to  assess  property  mortgaged  to 
the  state,  without  deduction  for  the  mort- 
gage. In  such  a  case  the  board  of  equaliza- 
tion is  not  tbe  only  tribunal  to  which  tbe 
taxpayer  may  apply  for  r^ef.  Bramee  w. 
Los  Angeles,  160  Cal.  77,  U6  Pac.  397. 

That  part  of  the  judgment  refusing  plain- 
tiff's demand  for  a  return  of  the  taxes  paid 
under  protrat  upon  the  assessment  of  its 
"franchise  to  use  the  public  higbwaj^"  in 
that  part  of  Los  Angeles  county  embraced 
within  the  territory  of  Delsur  school  district 
is  reversed,  with  instructions  to  the  lower 
court  to  otter  Judgment  accordingly.  In  aM 
other  partlcnlars  tbe  Judgment  Is  affirmed. 

We  concur:  BICNSHAW,  J.;  LOBIGAN»  J: 
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OM  Cml.  748) 

DANIELSOK  «t  aS.  T.  NEAL.    (L.  A.  2,974.) 
(Supreme  Conrt  of  Califoruia.    Feb.  21,  1913. 
Rehearins  Denied  March  19,  1913.) 

X.  RsFOBUATion  or  Instbuuents  (i  24*)— 
Actio  h—Necessitt  of  Demand. 

A  demand  hy  plaistUI  that  the  mistake  be 
corrected  is  not  esaeotial  b^ore  suing  to  re- 
form a  deed  by  correcting  a  mutual  mistake 
therein. 

'  [Ed.  Note<— For  other  cases,  aee  Beforma- 
ti^of  Ingtrumeata,  Cent  Dig.  i  83;  De&  Dig. 

2.  AcTioiT  (S  11*)— OoKDiTiONa  PsxcBinEirr— 
Demakd. 

Where  a  demand  is  an  essential  part  of  a 
cease  of  action,  it  must  be  made  before  the 
action  ia  brought;  but  the  action  itself  is  the 
only  demand  neceasary  where  it  is  defendant's 
unconditional  da^  to  perform  an  act,  to  com- 
pel a  performance  of  which  is  the  object  of 
the  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  IS  53-75;  Dec  Dig.  S  11.*] 

3.  BEFOBMATion  OF  Instbumbnts  ((  36*) — 
Allbqations  of  CouFLAXnT— Mutdaz.  Mis- 
take. 

A  complaint  alleged  that  plaintiflf  parchas- 
ed  three  acres  of  land  from  defendant,  which 
were  to  be  bounded  on  the  east  by  defendant's 
land,  on  the  south  by  a  railroad  right  of  way, 
and  should  be  so  located  as  to  embrace  just 
three  acres,  but  that,  by  mutual  mistake  and 
oversight,  the  courses  and  distances  given  in 
the  deed  fell  short  of  omtaining  three  acres, 
and  that  the  mistake  in  the  amount  of  acre- 
age arose  because  the  lines  and  coarses  were 
Dot  run  at  right  angles,  but  were  run  as  stated. 
Held,  that  the  complaint  was  sufficient  ai 
against  demurrer  and  sufficiently  alleged  a  mu- 
tual mistake  as  to  the  amount  of  land  con- 
veyed. 

[Ed.  Note.— For  other  cases,  see  Beforma- 
tion  of  Instruments.  Cent.  Dig.  S|  141-14&; 
Dec  Dig.  S  38.*] 

4.  Equitt  a  34*)— Bight  to  Relibf— Tbit- 
lAi.  Matters. 

The  fact  that  the  amount  of  land  omitted 
from  a  deed  by  mutual  mistake  tn  description 
was  only  about  ^/ar  of  an  acre,  valued  at 
fS3,  would  not  prevent  plaintiff  from  obtain- 
ing  the  relief  prayed  on  the  ground  that  equi- 
ty would  treat  the  discrepancy  as  too  minute 
to  be  materlaL 

[Ed.  Note. — For  other  cases,  see  Equity, 
Gent.  Dig.  S  98;  Dec  Dig.  (  34.*] 

&.  BEFOBHATION  of  InSTBUHBITTS  (S  23*)  — 
AcnOK— LiUITATIOM. 

The  fact  that  an  error  in  the  description 
in  a  deed  could  have  been  discovered  from  the 
face  of  the  deed  did  not  necessarily  charge  the 
grantee  with  laches  In  failing  to  discover  it 
so  ss  to  bar  a  suit  for  reformation  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Reforma- 
tion of  Instruments,  Cent.  Dig.  |  82;  Dec  Dig. 
I  23.*] 

Department  2.  Appeal  from  Saperlor  Court, 
Santa  Barbara  County ;  8.  E.  Grow,  Judge. 

Action  by  Hattle  O.  Dantelson  and  another 
against  Ann  M.  Neal.  From  a  judgment  for 
defendant,  plaintiffs  appeal.  Reversed  and. 
remanded. 

Day  A  Day,  of  Santa  Barbara,  for  appel- 
lants O.  H.  Gould,  of  Santa  Barbara,  for  re- 
spondent 

HEXSHAW,  J.  Plaintiffs  seek  by  their  ac- 
tion the  correction  of  .two  deeds  m^de  to 
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them  by  defendant,  Oie  one  f<Hr  Uirae  acres 
of  land,  the  other  for  one  acre  of  land.  Tka 
facts  tonchlng  the  first  deed  sufBdeotly  In- 
dicate the  character  of  the  mutual  mistake 
wtiidi  It  is  alleged  existed  In  tb»  making  ot 
both  deeds.  Those  facts  are  that  plalntlfr 
Hattle  C  Danielaon  bought  of  defendant 
three  acres  of  landL  It  Is  alleged  that  tbeae 
three  acres  were  to  have  a  sontbem  fnmtage 
of  417.4  feet  and  '^oold  be  bovnded  <m  the 
east  by  the  easterly  line  of  defendant's  land 
and  on  the  south  by  the  Sontbem  Pacific  BaU<- 
road  Company's  rl^t  of  way,  and  shonld  be  so 
located  that  the  lines  should  embrace  just 
three  acres  of  land,  but  that  the  lines  should 
be  In  the  proportion  of  two  to  three,  so  that 
two  acres  should  front  to  the  south  and  the 
one  acre  lying  back  should  be  Just  half  the 
width  of  the  other  two  acree."  It  Is  then 
alleged  that  by  mutual  mistake  ignorance, 
and  oversight,  the  courses  and  distances  ac- 
tually given  In  the  deed  fell  short  of  contain- 
ing three  acres;  the  allegation  In  this  re- 
spect being  the  following:  "That  the  mistake 
In  the  amount  of  acreage  as  aforesaid,  arose 
from  the  fact  that  the  distances  given  in 
the  deed  and  the  length  of  the  boundary  lines 
would,  if  run  at  right  angles.  Include  the 
three  (3)  acres,  but  the  lines  and  courses 
were  not  run  at  right  angles  to  each  other* 
and  not  being  so  run  at  right  angles  to  each 
other,  decreased  the  amount  of  acreage ;  the 
north  and  south  lines,  .instead  of  running  at 
right  angles  to  the  east  line,  which  is  a  due 
north  and  south  line  with  the  deflection  of 
only  16',  varied  from  a  right  angle  to  said 
east  line  7"  and  63'  and  from  the  west  line 
of  said  tract  as  designated  in  said  deed  to 
the  same  extent,  leaving  the  southeast  angle 
and  the  northwest  angle  a4)tU8e  ones  7"  and  63* 
in  excess  of  rl^bt  angles  and  the  southwest 
angle  and  the  northeast  angle  7*  and  63'  less 
than  right  angles,  and  by  reason  of  such  de- 
flection of  lines  the  east  and  west  lines  are 
brought  mnch  nearer  together  on  a  measure* 
ment  on  rlg^t  angles  than  four  hundred  and 
seventeen  and  four-tenths  (417.4)  feet,  which 
was  intended,  but  leaves  the  north  and  south 
lines,  three  hundred  and  thirteen  (313)  feet 
apart  as  was  Intended."  The  deeds  so  made 
were  dated,  one  in  July,  1906,  the  other  the 
21st  of  November,  1907 ;  but  plalntiifB  allege 
that  they  did  not  discover  the  mistake  untU 
the  15th  day  of  December,  1910,  after  sur- 
vey  made  by  the  county  surv^or.  A  demur- 
rer, general  and  special,  was  interposed  and 
sustained  to  the  complaint  Judgment  fol- 
lowed for  defendant,  and  plaintiffs  appeaL 

[1]  In  support  of  the  Judgment  respondoit 
'  contends  that  this  action  for  reformation 
will  not  lie  without  a  demand  previously 
made,  which  demand  Is  not  here  alleged. 
There  Is  authority  supporting  this  Tlew,  bnt 
each  Is  not  the  role  of  decision  in  this  etat^ 
nor  is  It  the  rule  of  general  adoption. 

[2]  Wherever  a  right  arises  or  is  d^iendent 
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iQon  douand—lii  otbet  words,  wben  the  Oe- 
mand  ta  od  integral  port  of  the  cause  of  ac- 
tloa — It  moat  be  made  before  action  brought 
Bat  when  It  is  an  unconditional  duty  of  a 
defoidant  to  perform  a  certain  act,  Che  salt 
Itself  Is  the  only  demand  necessary.  Gray  r. 
Dougherty,  2ff  Gal.  266;  Cox  v.  Delmas,  99 
Cal.  104,  88  Pac.  836  ;  9  Cyc.  725.  In  some 
cases,  no  other  consequences  follow  a  fiiUore 
to  make  demand  before  suit  brought;  than 
that  the  plaintiff  wUl  not  be  allowed  to  re> 
cover  his  coats.  Jones  Petalnma,  36  Cal 
230;  Helnlen      Martin,  53  OaL  321. 

[3]  The  first  deed,  after  the  description  of 
the  land,  decland  that  It  contained  "three 
acres  of  land  more  or  less."  It  Is  argued 
from  this  that  the  grantor  did  not  Intend  to 
conves^  an  exact  three  acres,  and  therefore 
it  is  am^arent  that  there  was  no  mutuality 
of  mistake.  It  is  quite  tru^  as  said  In  Com- 
missioners V.  Younger,  29  Cal.  179,  that  ex- 
pressions used  In  such  deeds,  "about  so  many 
acres"  or  "so  many  acres  more  or  less,"  are 
openly  Indetermlnatlve  and  uncertain  and 
show  that  they  are  not  of  the  essence  of  the 
contract,  and  that  reliance,  so  far  as  quan- 
tity Is  concerned,  Is  placed,  not  upon  tbem, 
but  upon  the  description  by  metes  and  bounds. 
But  this  action  Is  for  a  reformation  because 
of  mistake,  a  part  of  which  mistake  was  the 
use  of  these  very  words.  We  think,  without 
elaboration,  that  the  complaint  Is  sufficiently 
free  from  ambiguity  to  pass  demurrer. 

[4]  There  was  omitted  from  the  deeds 
about  i/sT  of  an  acre.  The  value  of  the 
omitted  land,  upon  the  basis  of  the  purchase 
price,  respondent  points  out  Is  $S3;  but  we 
cannot  agree  with  respondait  that,  because 
these  are  the  facts,  equity  will  treat  the 
omitted  land  as  a  minute  discrepancy  of  no 
material  importance.  The  price  or  value  of 
omitted  lands  Is,  of  course,  an  element  In 
determining  whether  or  not  equity  will  take 
cognizance  of  a  suit  to  recover  the  omitted 
portion.  Backus  v.  Jeffrey,  47  Bfich.  127,  10 
W.  138.  But  In  a  suit  for  land,  it  is  by 
no  means  the  all-controlling  and  determina- 
tive consideration.  The  omitted  land  may 
be  of  great  Importance  to  the  value  of  plaln- 
tUTs  remaining  land.  It  may  have  a  pe- 
culiar value,  pretlum  affectlonis,  tn  plaintiff's 
eyes.  Many  other  considerations  may  enter 
Into  the  matter,  making  it  of  importance  to 
plaintiffs  to  recover  tbRt  whldi  Is  ri^tfally 
theirs. 

[5]  The  demurrer  that  the  cause  of  action 
is  barred~by  the  statute  of  limitations  Is  not 
well  taken.  The  argument  upon  tbis  pelnt 
is  addressed  to  the  fact  that  the  error  was 
patent  upon  the  deed;  that  the  means  of 
discovery  were  therefore  at  hand  to  plain- 
tiffs, and  their  failure  to  discover  charges 
them  with  laches  and  brings  ttiem  within  the 
bar  of  the  statute  of  limitations.  But  the 
contrary  view  is  expressed  in  Allen  v.  Reed, 
m  CaL  362;   Shells  t.  Haley,  61  GaL  1B7; 


Brem  r.  Donnelly,  74  CaL  801,  IS  Pac  84S ; 
Stoneslfer  t.  Kilhum,  122  Gal.  669,  55  Fac. 
687;  Hart  t.  Walton,  9  CaL  App.  502.  99 
Pac.  719. 

It  is  therefore  ordered  that  the  Indgment 
is  reversed,  and  the  cause  remanded;  de- 
fendant to  be  permitted  to  answer  to  the 

mei^ts. 

We  concnr:   BfELVIN,  1.;  LOBIGAN,  J. 


aH  Cal.  6H) 

PEOPLE  V.  BAUWEHIAERTS.  <0r.  1.744.) 
(Supreme  Court  of  Califoniia.    Feb.  18,  1913.) 

1.  HOMIOIDB     (I     253*)  —  EVIOIHOB  —  SUFfT- 
CDBNCY. 

Evidence  on  a  trial  for  murder  in  the  first 
degree  held  sufficient  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  523-632 ;  Dec.  Dig.  1  253.*] 

2.  Cbiuinai,  Law  (J  742*)— Qttestiohs  fob 
Jury— GBBDiBiLiTr  or  Wxtoesb. 

Where  on  a  trial  for  bomidde  a  witness 
for  the  state  testified  to  facts  tending  to  show 

accused's  guilt,  wliile  accused  attempted  to 
show  that  such  witness  was  himself  the  mur- 
derer, the  credibility  and  veracity  of  the  wit- 
ness was  for  the  jury. 

[Ed.  Note. — For  otlier  ceses,  see  Criminal 
Law.  CenL  Dig.     1138,  1719-1721;  Dec  Dig. 

3.  Cbiminal  Law  {|  738*)— Qubstions  for 
JcBT— Absence  of  Motive. 

The  absence  of  motive  on  the  part  of  a 
person  accused  of  crime  should  be  considered 
by  the  jury  in  weighing  the  evidence,  but  does 
not  establish  his  innocence  as  a  matter  of  law, 
or  necessarily  raUe  a  reasonable  doubt  of  his 
guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1705,  1707;  Dec  Dig.  If 

738.  ] 

4.  Cbihinal  Law  Q  706*)— MisoonDucr  of 

Counsel. 

Where  a  person  accused  of  homicide  was 
evidently  unfamiUar  with  English,  especially 
with  legal  phrases,  and  his  answers  fumi^ed 
some  indication  of  an  intent  to  evade  a  direct 
answer,  a  repetition  by  the  district  attorney  of 
a  qnestion  on  cross-examination  whether  he  had 
not  been  convicted  of  a  felony  in  a  foreign 
country  after  he  had  denied  such  .conviction 
was  not  miscoDduct  requiring  a  new  trial,  al- 
though the  district  attorney  had  no  legal  evi- 
dence of  such  conviction. 

[Ed.  Note.— For  other  casea,  see  Crfanlnat 
Law,  Cent  Dig.  S  1661 ;  Dec  Dig.  &  70a*] 

In  Bank.  Appeal  from  Superior  Court, 
Riverside  County;  F.  K  Densmore,  Judge. 

Frank  Bauweraerts  was  convicted  of  mur- 
der in  the  first  degree,  and  he  iqipeala.  Af^ 

firmed. 

A.  Heber  Windier  and  Richard  L,  North, 
both  of  Riverside,  for  appellant  XJ:  S.  Webb, 
Atty.  Oen.,  and  I^man  Brans,  DlBt  Atty.,  of 
Riverside,  for  the  People. 

PER  CURIAM.  The  defendant  was  charg- 
ed with  the  murder  of  one  Harriet  Ouyot, 
in  Riverside  county,  convicted  of  murder  In 
the  first  degree,  and  sentenced  to  death.  He 
appeals  from  the  Judgment  and  an  order 
denying  his  motion  for  a  new  trlaL 


•fortfUtar  COM  SMsamt  Kvio  and  aaetloa  NUUBBR  in  PM.  Dla.  *  Am.  IH»  K«r-No.  Bellas  A  RW'r.^dtqcM 


Digitized  by 


Google 


718 


UO  PACIPIO 


BBPOBTBB 


(CaL 


As  grounds  for  a  reversal  It  Is  claimed  by 
appellant  that  the  evidence  Is  not  sutQclent 
to  sustain  the  verdict,  and  that  he  was  pre- 
daded  from  having  a  fair  and  Impartial  trial 
through  prejudicial  misconduct  on  the  part 
of  the  district  attorney. 

[i]  The  evidence  in  the  case  shows  that 
the  defendant,  a  native  of  (Belgium,  came  to 
the  United  States  a  few  years  ago,  and  to- 
ward the  end  of  the  year  1911  located  in 
Portland,  Or.  He  worked  In  different  capa- 
cities in  Portland,  and  during  his  stay  there 
stopped  at  a  lodging  house  kept  hy  one  Andre 
Guyot,  son  of  the  woman  he  was  convicted  of 
having  murdered.  All  of  these  parties  be- 
came quite  friendly.  About  January  1, 1912, 
the  defendant,  who  claimed  to  bare  some 
knowledge  of  prospecting  and  attracted  by 
reports  of  gold  discoveries  In  Imperial  coun- 
ty, this  state,  induced  the  deceased,  Mrs. 
Ouj-ot,  to  furnish  the  money  for  a  prospect- 
ing tonr  In  that  locality.  The  deceased,  a 
woman  aged  about  59  years,  agreed  to  go 
with  the  defendant,  and  at  her  request  a 
Mend  of  hers,  a  Miss  Julia  Francois  of  The 
Dalles,  Or.,  was  to  accompany  them  under 
an  arrangement  that  all  should  share  equally 
In  whatever  successes  the  enterprise  attain- 
ed. All  of  the  parties  were  natives  of  Bel- 
^um,  though  unrelated  to  each  other.  The 
defendant  was  about  37  years  of  age,  and 
Miss  Francois  about  19  years  of  age.  Mrs. 
•Guyot  furnished  $550  for  the  necessary  ex- 
prases  of  the  enterprise,  which  was  about 
the  only  money  fbe  party  had.  This  she 
turned  over  to  the  defendant,  who  acted  as 
treasurer  of  the  expedition,  paying  all  the 
bills,  purchasing  alt  the  supplies,  and  retain- 
ing control  and  possession  of  the  money. 
The  party  left  Portland  In  January,  1912, 
and  In  due  time  arrived  In  Brawley,  in  Im- 
perial county.  On  Investigation  It  was  as- 
certained that  the  reports  of  discovery  of  gold 
mines  there  were  without  merit,  and,  after 
some  further  Investigation,  It  was  determin- 
ed Oiat  the  party  ahonld  go  up  Into  the 
ChntHuwalki  Mountains  In  the  eastern  part 
of  Riverside  county,  where  some  prospecting 
had  been  done  and  some  mining  locations 
made.  Proceeding  by  train  part  ot  the  way 
and  the  rest  by  wagon,  the  party  made  their 
permanent  camp  about  3^  miles  from  Chuctc- 
awalla  Springs,  which  point  they  rea<died 
about  rebruary  1,  1912.  The  localltr  vrh&n 
their  camp  was  made  was  a  remote,  lone- 
some spot,  the  surrounding  country  for  miles 
In  every  direction  being  a  desolate  waste  of 
mountains  and  desert,  visited  only  by  occa- 
sional prospectors.  The  three  members  of 
the  party  occupied  a  single  tent;  the  women 
sleeping  together  In  the  rear,  while  the  de- 
fendant occupied  a  bed  at  the  entrance  of 
the  tent  They  prospected  for  gold  In  the 
nearby  canyons  tor  about  six  weeks,  but  with- 
out success,  and  their  supply  of  money  had 
diminished  to  about  fllT.  About  the  1st  of 
March,  1012,  one  M.  D.  C.  Putman,  an  Ameri- 
can, came  Into  the  hills,  making  hla  camp 


about  two  miles  from  the  camp  of  the  de- 
fendant Putman  was  a  prospector,  and  bad 
theretofore  located  mining  dalms  near  where 
he  camped,  and  had  come  up  for  the  purpose 
of  looking  after  them.  He  met  the  defendant 
and  the  women  at  their  camp  a  day  or  so 
after  he  arrived.  All  along  after  the  party 
had  left  Portland  defendant,  when  occasion 
caUed  for  it,  represented  the  elder  woman  as 
his  mother  and  the  younger  as  his  wife,  him- 
self going  under  the  name  of  Frank  Guyot 
and  BO  stated  such  relationship  to  Putman. 
No  particular  importance,  however,  is  to  be 
attached  to  these  r^resentations;  they  be- 
ing doubtless  made,  as  stated  by  defendant, 
to  avoid  possible  comment  and  talk  wlille 
the  i;«rty  was  together.  On  Friday,  Mardi 
15,  1912,  the  defendant,  accompanied  by  the 
younger  woman,  came  to  Putman'a  camp, 
and  Putman  asked  the  defendant  if  be  could 
let  him  have  some  salt,  of  whldh  he  was  In 
need.  Defexidant  promised  to  let  blm  have 
It,  and  on  the  following  Sunday,  March  17th, 
about  9  o'dock,  Putman  went  over  to  the 
camp  of  defendant  and  got  It.  When  within 
a  sb<nt  distance  of  the  camp,  be  peroedved 
the  defendant  moving  rapidly  backwards 
and  fiorwanls  carrying  sand  In  a  budrat,  and 
Bcatterlng  it  near  the  tent  When  defendant 
discovered  Putman  approaching,  he  called 
to  Iilm  to  wait;  and  lie  wonld  bilDg  him  the 
salt  which  he  did.  He  appeared  nervous  and 
excited.  Atbex  handing  him  the  salt,  OsfeaA- 
ant  stated  he  would  go  to  Pntman's  camp 
with  him,  and  they  both  started  in  that  di- 
rection. As  they  proceeded  Putman  asked 
defendant  how  his  wife  and  mother  w^e, 
and  defendaqit  told  him  that  they  were  down 
at  the  dry  washer  which  the  defendant  had 
set  up  about  a  mile  below  his  camp.  TUa 
statement  surprised  Putman,  as  he  had  pass- 
ed the  dry  washer  on  his  way  to  d^mdants 
camp,  and,  aiBffl*"*''g  that  he  might  b9  In  that 
vicinity,  had  called  and  had  got  no  annrar 
from  any  one.  He  further  stated  that  Us 
wife  and  mother  were  going  over  to  C%acka- 
walla  Springs  tiie  next  morning,  and  tliere 
catch  a  wagon  that  wonld  take  them  to  the 
railroad,  as  his  mother  was  to  meet  a  gov- 
ernment engineer  in  Tnma.  Putman  testiflea 
that  his  suspicions  were  aroused  from  the 
peculiar  action  and  conduct  of  the  defendant 
He  had  no  weapon  In  his  camp  of  any  char- 
acter, and  he  knew  that  defendant  was  arm- 
ed. About  noon  of  that  day — Sunday — ^Put- 
man left  bis  dunp  and  took  his  station  on  s 
high  hill  some  distance  firom  the  camp  at  the 
defgndant,  and  where  he  could  look  down  up- 
on it  He  remained  at  this  point  until  about 
5  o'clock  In  the  afternoon,  observing  the  ac- 
tions of  the  defendant  When  he  first  readi- 
ed his  point  of  observation  defendant  was 
engaged  with  a  pick  and  shovel  caving  down 
a  bank  some  25  feet  hl|^  a  slmrt  distance 
from  the  tent  After  he  accompllsbed  this, 
the  defendant  then  engaged  in  burning  np 
rags  and  papers  which  he  brought  from  the 
tent  at  a  small  fnmaos  tocated  near  It 
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WhU«  so  occupied  he  walked  around  the  t^t, 
looking  op  and  down  the  wash.  When  Put- 
man  left  the  bill  to  retnrn  to  his  own  camp, 
defendant  was  seated  near  his  tent  At  no 
time  during  the  afternoon  did  Putman  see 
either  of  the  women  aboat  the  place.  Early 
the  next  morning,  satisfied  that  there  was 
something  wrong,  Pntman  walked  about  12 
miles  to  a  canip  where  two  men  were  work- 
ing, told  them  of  his  anspicions,  and  tried  to 
get  them  to  ccnne  bade  with  him  and  Investl* 
gate  the  disappearance  of  (he  two  women. 
They  could  not  do  so  as  they  expec^  visi- 
tors that  day  to  their  camp,  but  they  loaned 
Pntman  a  rifle  and  cartridges.  Putman  r»- 
tnmed  to  his  camp  that  night  and  the  next 
moraing— Tuesday— started  for  the  camp  of 
the  defendant  On  the  way  he  stopped  at 
Chucka walla  Springs  where  he  met  two  men 
— Heyman  and  McCarly— with  the  former 
at  wbom  he  was  acainainted.  Putman  told 
than  of  the  apparent  disappearance  of  the 
women  and  Ms  suspicions,  and  the  three 
proceeded  to  the  defendant's  camp  which 
they  found  deserted.  With  a  pick  and  shovel 
found  in  the  tent  Putman  and  Heyman  dug 
Into  the  gravel  that  had  been  caved  down 
from  the  bank,  and,  whrat  they  bad  dug  about 
ten  inches,  struck  a  blanket,  which  they  rip- 
ped open  with  a  penknife,  and  found  that  It 
enveloped  a  human  body.  No  further  Investi- 
gation was  made  and  the  grave  was  covered 
up.  It  was  then  agreed  that  Heyman,  who 
had  seen  the  defendant  the  day  before,  should 
go  to  the  railroad  station  and  telegraph  the 
defendant's  description  in  order  to  secure 
his  arrest  Putman,  «after  investigatioii  for 
that  purpose,  found  In  one  of  the  dry  washes 
the  tracks  of  the  defendant  leading  towards 
Patman's  camp.  He  followed  It  that  far  and 
found  on  the  table  in  his  tent  a  note  from 
defendant  which  the  latter  had  left  there 
Tuesday  morning.  Subsequently  a  note  was 
also  found  in  defendant's  tent  which  had 
been  left  there  by  him  for  Pntman.  In  these 
notes  defendant  stated  that  his  wife  and 
moth^  had  left  the  camp  on  the  Sunday 
Putman  was  over  there,  but  that  he  was  too 
sick  to  go  with  them ;  tbat  he  had  been  over 
to  Ghuckawalla  Springs  the  day  before  (Mon- 
day) ;  that  he  had  found  no  trace  of  a  wagon 
there,  and  that  he  thought  the  women  had  fol- 
lowed the  wagon  train  of  Putman  (the  latter 
bad  come  out  In  a  wagon  on  a  return  trip  from 
Brawley  with  provisions  a  few  days  before) 
or  the  Palo  Verde  trail;  that  he  was  going 
to  find  out  which  trail  they  had  taken,  and, 
it  he  did  not  return  In  five  or  alx  days,  to 
take  such  provisl(ms  from  his  tent  as  he 
oonid  use.  Putman  took  up  the  trail  of  the 
defendant  from  where  it  left  his  camp,  and 
followed  it  on  foot  for  about  30  miles  to- 
wards Imperial  Junction,  to  which  defendant 
also  on  foot  was  evidently  proceeding.  Night 
overtook  Putman  near  iris,  a  telegraph  sta- 
tion about  10  miles  east  of  Imperial  Junc- 
tion. He  proceeded  to  Iris,  and  had  the  oper- 
ator there  telegraph  to  Imperial  Junction  to 


arrest  the  defendant  ftor  killing  his  mother 
and  wife.  In  pursuance  of  the  dispatch  the 
defendant  was  apprehended  on  the  train  as 
he  was  about  to  take  it  at  that  place,  and 
Putman  that  night  took  the  train  to  Imperial 
Junrtlon.  When  arrested,  the  defendant 
stated  that  he  was  on  the  way  to  Yuma  to 
employ  men  to  work  his  mines.  After  being 
informed  that  he  had  been  arrested  at  the 
instigation  of  Pntman,  and  when  the  latter 
came  into  his  presence  at  Imperial  Junctlop 
that  night,  he  accused  Putman  of  having 
killed  the  women,  and  compelling  him  to  bury 
their  bodies.  After  the  arrest  of  the  defend- 
ant, he  made  a  plat  for  the  officers  showing 
about  where  the  bodies  of  the  women  had 
been  buried  and  where  other  things  had  been 
hidden  by  him,  and  the  coroner  and  sherllf, 
accompanied  by  Pntman  and  others,  went 
over  to  the  camp  of  the  defendant  where 
they  exhumed  the  bodies  of  both  Mrs.  Gnyot 
and  Miss  Francois.  The  body  of  Mrs.  Quyot 
was  found  burled  under  a  bank  about  100 
feet  from  the  tent  at  the  spot  where  Put- 
man, Heyman,  and.  McC^rty  had  discovered 
it  Tuesday  morning.  The  body  of  Miss 
Francois  was  found  burled  at  another  spot 
about  SO  feet  from  the  tent  Both  bodies 
were  attired  In  nightgowns.  A  shawl  strap 
had  been  buckled  and  some  cording  wrapped 
about  the  remains  of  Mrs.  Guyot,  and  her 
body  was  entirely  enveloped  In  a  blanket 
which  was  held  closely  in  place  by  hammodc 
cords  tied  about  It  She  had  been  killed  by  a 
pistol  bullet  fired  Into  the  base  of  her  brain. 
Immediately  above  the  spot  where  the  body 
ot  Miss  Francois  was  burled  a  large  quantity 
of  ashes  were  found,  the  remains  evidently 
of  quite  a  large  fire.  Her  body  was  also 
wrapped  In  a  blanket,  and  in  addition  a  mat- 
tress was  wrapped  around  It  tightly  corded. 
She  had  been  shot  through  the  Hght  arm  and 
through  the  head.  There  was  also  found 
buried  near  the  tent  two  suit  cases  contain- 
ing women's  clothes,  and  some  women's 
clothing  and  a  man's,  overcoat  were  also 
found  burled.  All  the  bedding  used  by  the 
women  had  been  buried  with  their  bodies, 
and  in  and  about  the  tent  were  no  artlidea 
of  clothing  or  effects  to  Indicate  that  any 
women  had  ever  occupied  It,  and  fresh  sand 
and  gravel  had  been  strewn  about  the  floor 
Inside  the  tent  It  appears  further  that  the 
defendant  on  Monday  morning,  March  18th, 
went  to  OhudmwaUa  Spring  where  persons 
going  and  coming  through  the  country  neces- 
sarily stopped  for  water.  He  met  the  wit- 
ness Heyman  there,  who  with  the  witness 
McCarty  had  reached  the  wells  the  day  pre- 
viously about  1  o'clock  In  the  afternoon  and 
were  camped  there.  MeOarty  was  away 
when  the  defendant  came.  Defendant  asked 
Heyman  if  there  had  been  a  light  wagon 
there  drawn  by  two  horses,  and  was  told 
that  there  had  not  Defendant  then  said 
that  his  wife  had  told  him  at  1  o'clock  Sun- 
day that,  the  wagon  had  come,  and  tbat  "they 
had  cot  ready  right  away  and  left"  Hey- 
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man  and  defendant  looked  around  for  pos- 
sible tracks  of  a  wagon,  but  found  none. 
Heyman  told  tbe  defendant  that,  If  he  be- 
lieved the  women  had  become  lost,  he  would 
aid  him  In  trying  to  find  them,  but  defendant 
said  they  had  probably  taken  another  trail, 
and  let  the  matter  rest  at  that  He  remain- 
ed about  an  honr,  and  started  back  to  his 
camp.  There  were  other  circumstances  of 
jniuor  Impolrtance  tending  to  Bhow  the  de- 
fendant's guilt  which  we  do  not  think  it  nec- 
essary to  mention. 

[2,  J]  The  facts  related  In  the  foregoing 
statement  constitute  legal  evidence  of  the  de- 
fendant's guilt  sufficient  to  justify  the  ver- 
dict. The  testimony  of  the  defendant,  and 
hl8  claim  prior  to  the  trial,  to  the  effect  that 
Putman  was  the  guilty  person,  Is  not  entire- 
ly credible  In  Itself,  and  It  Is  In  many  re- 
spects Inconsistent  with  the  facts  established 
by  the  testimony  of  other  witnesses  at  the 
trial.  The  question  of  Putman'a  credibility 
knd  veracity  was  for  tiie  determination  of 
the  Jury.  Th^  believed  Putman,  as  they  had 
a  right  to  do.  The  attempt  to  impeach  Pu^ 
man's  reputation  for  truth  resulted.  In  dis- 
closing that,  after  the  homicide  and  after 
the  defendant's  statement  that  Putman  had 
committed  the  murder  had  got  abroad  In  the 
village  of  Brawley,  the  tongues  of  a  few  gos- 
sips t)eCBme  busy  and  made  a  reputation  for 
Putman  which  he  did  not  have  before.  The 
attempt  was  met  by  that  of  a  number  of 
witnesses  who  bad  known  him  for  many 
years  to  tiie  effect  that  he  was  a  man  of  good 
repute  and  character.  The  proof  does  not 
show  any  adequate  motive  for  the  crime. 
The  absence  of  motive  Is  a  fact  favorable 
to  one  accused  of  crime,  and  la  to  be  con- 
sidered in  weighing  the  evidence  against 
him.  But  of  .  itself  It  does,  not  ae  matter  of 
law  establlEdi  Innocence  or  necaBsarily  raise 
a  reasonable  doubt  of  guilt  Its  effect  la  a 
question  for  the  jury  to  decide^  find  no 
reasonable  ground  for  the  claim  that  the 
evidence  does  not  sustain  tbe  verdict 

[4]  During  the  cross-examination  of  the 
defendant  the  district  attorney  asked  this 
question:  "I  ask  you  If  you  were  not  In  the 
first  tribunal  court  of  Brussels,  Kingdom  of 
Belglom,  on  or  about  the  2tith  of  February, 
1901,  convicted  of  a  felony,  embezzlement*^' 
He  answered:  "No,  sir,"  Afterwards  he  was 
recalled  by  his  counsel  for  further  examina- 
tion, and  thereupon  the  district  attorney 
made  a  further  cross-examination.  At  the 
close  of  this  cross-examination  he  asked 
leave  to  renew  the  above  inquiry  as  to  a 
former  conviction,  saying  that  he  did  not 
think  the  witness  had  understood  the  ques- 
tion. Leave  being  given,  the  defendant  was 
then  asked:  "Do  you  know  what  a  felony 
Is?"  He  answered,  "No,  sir."  The  court 
then,  at  the  district  attorney's  request  ex- 
plained to  the  defendant  the  meaning  of  the 
word  "felony."  Thereuiwn  the  following  ex- 
amination took  place:  "Q.  Were  you  not  In 
BtusBels,  Belgium*  Just  a  year  oz  so  before 


yon  came  to  Canada,  convicted  of  a  fdouyT 
A.  No,  idr;  I  never  noticed  It  Q.  Were  you 
ever  convicted  In  the  criminal  court  of  Bros* 
sels,  Belgium,  sentenced  to  pnnlshm^t  In 
the  state  prison  for  five  years?  A.  No,  itr, 
by  golly,  no.  I  stand  right  up  upon  that 
Five  years?  No,  sir,  Q.  Were  yon  not  in 
the  criminal  courts  of  Belgium  convicted  of 
a  felouy  and  sentenced  to  the  state  prison? 
A  No,  sir.  No,  Q.  You  were  not?  A  I 
know  nothing  about  that"  The  district  at- 
torney had  received  from  the  commissioner 
of  police  in  Brussels  a  letter,  the  date  of 
which  does  not  appear,  stating  in  substance 
that  the  defendant  had  there  been  convicted 
of  a  felony.  The  Information  was  filed  on 
March  29,  1912,  and  the  trial  was  begun  on 
May  21, 1912.  No  record  of  the  conviction  ot 
such  felouy  was  Introduced  or  offered  in  evi- 
dence. ,  It  Is  not  claimed  that  there  was  time 
within  which  to  obtain  sach  record  after  tbe 
receipt  of  the  letter. 

Where  the  defendant  oflTers  himself  as  a 
witness,  he  may  be  asked,  for  the  purposes 
of  impeachment  If  be  has  not  been  convict- 
ed of  a  felony.  Code  Civ.  Proc.  |  2051;  Peo- 
ple V.  Johnson,  67  Cal,  573;  People  t.  Crow- 
ley, 100  Cal.  4S2,  35  Pac,  84;  People  v.  Sears, 
119  Cal,  271,  61  Pac.  325.  The  defendant's 
counsel  concede  this,  but  they  argue  that 
the  repetitions  of  the  question  in  different 
forms,  after  the  negative  answer  had  been 
given  to  tbe  first  question,  would  naturally 
lead  the  jury  to  infer  that  the  district  attor- 
ney had  In'  his  possession  some  anthenic 
information  to  the  effect  that  the  defendant 
had  been  so  convicted^  and  tliat,  therefore, 
such  repetition  constituted  misconduct  prej- 
udicial to  the  defendant,  depriving  him  of  a 
fair  trial.  They  do  not  assert  that  the  dis- 
trict attorney  Intended  to  produce  this  be- 
lief by  the  jury,  but  they  claim  that  it 
prejudicial  misconduct  of  itself,  regardless 
of  his  motive  or  purpose.  The  previous  ex* 
amlnatlon  of  the  witness,  hla  nnfamlltority 
with  the  English  language,  and  the  form  of 
the  answm  to  the  questions  as  above  ^ven, 
suSlciently  exonerate  the  district  attorney 
from  any  charge  of  an  improper  purpose. 
There  was  no  Impropriety  In  the  repetition 
of  tbe  question,  under  the  drcumstances  ex- 
isting. The  defendant,  while  able  to  speak 
fluently,  was  evidently  unfamiliar  with  Eng- 
lish, especially  the  l^al  phrases  used  In  a 
courtroom.  The  answers  furnish  some  indi- 
cation of  an  Intent  by  him  'to  evade  a  direct 
answer.  The  cases  from  this  atate,  dted  by 
counsel  In  support  of  this  point  Involved 
questions  put  by  tbe  district  attorney  tend- 
ing to  elicit  incompetent  or  Irrelevant  evi- 
dence of  a  character  Injurious  to  the  defend- 
ant Whether  the  repetition  of  a  proper 
question  may  constitute  mlscondnct  in  any 
drcamstances,  sufficient  to  call  for  a  rever- 
sal, we  need  not  determine.  We  are  satisfied 
that  under  the  drcumstances  shown  in  this 
case  no  cause  for  reversal  upon  that  sround 
exiata. 
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Tb»  dalm  that  the  dlittlct  attorney  was 
KoUty  of  miecondnet  In  exblMtlng  to  tbe 
Jury,  while  he  was  asked  the  fi>r^;oIns  qnee- 
tlons,  the  letter  from  the  commlaBloner  of 
police  of  BmsMls,  above  mentioned,  Is  not 
BDstalned  by  Uie  record.  The  letter  was 
written  In  the  French  language,  and  It  does 
not  appear  that  It  woold  have  conveyed  any 
Information  to  any  Juror  had  he  seen  it  The 
evidence  taken  on  the  hearing  of  the  mo- 
tion fbr  a  new  trial  on  this  subject  shows 
that  the  district  attorney  did  not  mention  the 
letter,  or  ebow  It  to  the  jury,  or  have  It  in 
Us  bands  while  asking  these  Questions.  In 
the  examination  no  referaice  was  made  to 
■ndi  letter.  Tbe  aflldavlta  of  the  Jnrors 
state  tbat  tbey  knew  nothing  about  the  let- 
ter, and  that  It  was  not  referred  to  during 
their  deliberations.  There  Is  also  ^  claim 
tbat  the  district  attorney  was  guilty  of  mis- 
conduct in  exhibltiiig  the  same  letter  to  a 
newspaper  reporter  Immediately  after  the 
Jury  was  charged  and  while  they  were  filing 
out  of  tbe  courtroom,  this  being  done  In  dose 
proximity  to  their  line  of  march.  The  affi- 
davits of  the  Jurors  above  referred  to  show 
that  this  exhibition,  if  it  was  known  to  them 
at  all,  produced  no  effect  upon  them.  Coun- 
sel's surmise  that  it  may  have  done  so  is  not 
worthy  of  consideration.  These  are  all  the 
points  made  in  support  of  the  appeaL  An 
examination  of  the  record  discloses  no  other 
objections  worthy  of  mention. 

The  Judgment  and  order  are  afBrmeO. 


BKATTY,  a  J., 
foregoing. 


does  not  participate  in  the 


(164  Cai.  715) 

Ex  parte  POTTER.    (Cc.  1.T49;  1,TO0.) 

(Supreme  Court  of  California.    Feb-  19,  1913.) 

1.  FoiBOifs  ({  2*)— Sals— RiouuiTioN— Stat- 
utes. 

Tbe  state  board  of  pharmacy,  empowered 
by  Poison  Act  (St.  1907,  p.  124)  |  4,  to  farther 
restrict  or  proliibit  the  retail  of  any  poison  by 
rules  "not  IncoDsistent  with  tbe  laws  of  thia 
state."  asd  by  Pbarmacr  Act  (St  1905,  p.  635) 

?'  7,  ''to  r^alate  the  saw  of  poisons  "  may  not, 
D  view  of  St  1909,  p.  1013,  amending  section 
10  of  the  pharmacy  act  to  provide  that  certain 
articles,  lacloding  "ant  poison,"  may  be  sold 
hy  grocers  witliont  restiiction,  when  sold  in 
the  orifcinal  packages,  bbeled  with  the  official 
poison  labels,  prohibit  sale  of  ast  poison,  ex- 
cept by  licensed  pharmacists :  such  acts  beinf;  tn 
pari  materia,  and  to  be  faarmonized,  if  poulble. 

[Bd.  Note.— For  other  cases,  see  Poisons, 
Cent  Dig.  S  1;  Dec.  Dig.  |  2.*] 

2.  Poisons  (}  2*)-^au  —  RxauuTton— Rs- 

PXAL  BT  IlCFLICATION. 

The  effect  of  tbe  amendment  by  St.  1911, 
p.  1106,  of  the  poison  act  (St  1907,  p.  124),  by 
provision  regnlating  the  sale  of  opium  and  oth- 
er like  drags  and  poisons,  is  not  to  re-enact 
the  poison  act  as  of  the  date  of  tbe  amendment, 
and  thus  repeal  by  implication  the  authority 
m  pharmacy  act  (St  190&,  p.  635),  as  amended 
by  St  1909,  p.  1013,  for  tbe  sale  of  certain 
poisons.  Including  ant  poison,  by  grocers;  ab- 


solute lepugnancv  between  the  lawi^  aeeessary 

for  repeal  by  implication,  not  existing. 

[EH.  Note.— For  other  cases,  see  Ptrfsons.  ' 
Cent  Dig.  {  1 ;  Dec  Dig.  {  2.*] 

In  Bank.  Applications  by  B.  8.  Potter  for 
writ  of  habeas  corpus  prayed  to  be  directed 
against  Charles  EL  Sebastlon,  Chief  of  Police. 
City  of  Los  Angeles.  Petitioner  ordered  dis- 
charged from  custody. 

See,  also,  126  Fa&  113S. 

Parker  ft  Moote,  of  Los  Angeles,  for  peti- 
tioner. John  D.  XYedericks,  Dist  Atty.,  Guy 
Eddie,  Olty  Prosecutor,  Frank  W.  Stafford, 
Asst  City  Prosecutor,  and  L.  H.  Roseberry. 
Special  Prosecutor,  all  of  Loa  Angeles,  for 
reepondait 

HBNSHAW,  J,  Petitioner  la  held  under 
arrest  by  virtue  of  two  criminal  complaints ; 
the  one  charging  him  with  a  violation  of  the 
so-called  "poison  act,**  the  other  with  a  vio- 
lation of  a  resolntlon  and  regulation  pre- 
scribed hy  the  state  board  of  pharmacy  un- 
der and  by  virtue  of  certain  provisions  of  the 
poison  act  The  legal  questions  presented 
under  the  two  applications  are  Intimately  re- 
lated and  may  be  oonsldered  together. 
•  The  acHAlled  "poison  act"  is  "an  act  tu 
relate  the  sale  of  poisons  in  the  state  of 
California  and  providing  a  penalty  for  the 
violation  thereof.*'  It  was  approved  March 
6,  1907.  Stata.  1907,  p.  124.  It  has  been 
amended  In  1909  (Stats.  1909,  p.  422),  and 
again  In  1911  (SUts.  1911,  p.  1106).  But 
these  amendmoitB  do  not  affect  the  origluiil 
act  as  to  any  of  tiie  legal  questions  herein 
to  be  considered.  The  poison  act  enumerat- 
ed many  pdbsonous,  deleterious,  and  injuri- 
ous  drugs  and  other  substances  in  a  Hat  call- 
ed "Schedule  A."  It  regulated  the  sales  of 
the  articles  in  Schedule  A,  and  In  section  4 
provided:  "When  In  the  opinion  of  the  state 
board  of  pharmacy,  it  is  in  the  Interest  of 
the  public  health,  they  are  hereby  empower- 
ed to  further  restrict,  or  prohibit  the  retail 
sale  of  any  poison  by  rules  not  Inconsistent 
with  the  provisions  of  this  act,  by  them  to 
be  adopted,  and  which  rules  must  be  appli- 
cable to  all  persons  alike.  It  shall  be  thp 
duty  of  the  board,  upon  request,  to  furnlsli 
any  dealer  with  a  list  of  all  articles,  prepara- 
tions and  compounds,  the  sale  of  which  Is 
prohibited  or  regulated  by  this  act"  A  vio- 
lation of  any  of  the  provisions  of  the  act  was 
declared  to  be  a  misdemeanor  and  an  appro 
priate  penalty  was  prescribed.  Standing  nt 
the  head  of  the  list  enumerated  In  Schedule 
A  is  "arsenic,  its  .compounds  and  prepara- 
tions.** 

The  pharmacy  act— "An  act  to  regulate  the 
practice  of  pharmacy  In  the  state  of  Califor- 
nia"—was  originally  adopted  In  1905  (Stats. 
1905,  p.  633).  It  declared  In  section  1 :  "Prom 
and  after  the  passage  oC  this  act  It  shall  be  un 
lawful  for  any  person  to  manufacture,  com 
pound,  sell,  or  dispense  any  drug,  poison,  medl- 


*For  oUicr  cases  ue 
ISOP.— « 
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<diie  or  diemleal,  or  to  cUspense  or  compound 
any  prescription  of  a  medical  practitioner,  un- 
less such  i)erson  be  a  registered  pharmacist  or 
a  registered  assistant  pharmacist  within  the 
meaning  of  this  act,  except  as  hereinafter 
provided."  Amongst  the  powers  conferred 
upon  the  board  of  pharmacy  created  therel)y 
was  the  power  "to  regulate  the  sale  of  poi- 
sons." In  1909  <Stats.  1909,  p.  1013)  section 
16  of  the  act  was  amended.  Tills  amend- 
ment contained  much  new  matter.  Thus  It 
made  proTlslon  for  the  board  of  ptiarmacy  to 
issue  a  permit  to  general  dealers  in  rural  dis- 
tricts to  sell  drugs  and  ordinary  household 
remedies  until  such  time  as  "a  registered  phar- 
macist shall  establish  a  pharmacy  within  tliree 
mllea  by  the  shortest  road  from  the  place  of 
buBlnesa  of  such  general  dealer,"  when  no 
further  permit  was  to  be  granted.  It  then 
provided  (and  this  is  the  provialon  bearing 
u[>ou  the  questioiw  before  the  court)  that 
"tike  folloMng  dmgB,  medSdneB  and  chemi- 
cals may  be  sold  by  groom  and  dealers  gen- 
erally wlthoat  restrictloii.**  Tben  followed 
an  enumeration  of  many  articles,  the  list  con- 
cluding with  'inaect  powder,  fly  paper,  ant 
poison,  sqnirrti  poiBon,  and  gopher  poison, 
and  arsenical  persons  used  for  orchard  spray- 
tagt  when  prepared  and  sold  only  in  original 
and  unbroken  packages  and  labeled  with  the 
<^clal  poison  labels." 

The  state  board  of  phaiiuacy  adopted  a 
regulation  as  follows :  "Whereas,  complaint 
and  knowledge  has  come  to  this  board  that 
during  the  year  last  past  not  less  than  two 
deaths  bare  come  to  children  from  Eellogg's 
Ant  Paste  (an  arsenical  preparation) ;  and  it 
appearing  to  this  board  that  to  more  folly  pro- 
tect the  pnbllc  health  the  delivery  and  sale 
of  this  preparation  should  be  more  strictly 
safeguarded,  it  la  hereby  resolTed  by  this 
board:  That  the  sale  of  this  preparation 
will  hereafter  be  permitted  only  when  said 
sales  are  made  as  required  for  all  sales  of 
arsenic  and  Its  preparations  (vide  Schedule 
A)  and  in  absolute  compliance  with  sections 
1,  2  and  3  of  the  'Act  to  regulate  the  sale  of 
poisons  in  the  state  of  California.* "  The 
effect  of  this  resolution,  if  valid,  is  to  de- 
prive grocers  of  their  right  to  sell  any  ant 
poison  which  might  be  an  arsenical  compound, 
and  to  limit  the  right  of  sale  of  such  poisons 
to  regular  licensed  pharmacists. 

The  laws  have  thus  been  set  out.  The 
facts  are  that  petitioner  Is  a  grocer  and  was 
arrested  for  selling  Kellogg's  Ant  Paste,  an 
ant  poison  containing  arsenic.  He  bases  his 
right  so  to  do  upon  the  abore-guoted  provi- 
sion of  section  16  of  the  pharmacy  act,  and 
contends  that  the  regulation  of  the  board  of 
pharmacy,  by  which  he  Is  forbidden  so  to 
do.  Is  an  Illegal  effort  to  deprive  bim  of  a 
right  accorded  him  by  positive  law.  Upon 
the  other  hand,  respondent  contends  that  the 
power  to  regulate  the  sale  of  poisons  Is  ex- 
pressly conferred  upon  the  board  of  phar- 
macy, and  that,  in  the  exercise  of  that  power, 
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it  Is  I^I  to  regulate  tbe  nl«  of  arsenical 

compounds  and  to  place  the  sale  of  anch  enn- 
pounds  exclusively  under  the  control  of  ro- 
istered pharmacists,  under  the  provlalona  of 
sections  1  and  4  of  the  poison  act. 

Sections  1,  2,  and  8  of  the  poison  act,  to 
which  reference  is  made  in  the  re8olTitl(Mt  of 
the  board  of  pharmacy,  throw  certain  im«- 
cautlonary  limitations  and  reatrictlonB  around 
the  sale  of  pcdsona.  A  book  for  the  entry  ot 
sales  Is  required,  wittt  ttie  name,  address, 
and  slghature  of  the  purchaser,  and  the  quan- 
tity of  poison  sold;  a  form  <k  label  Is  pre- 
scribed which  shall  bear  a  skull  and  etom- 
bones  and  contain  the  word  "poison";  the 
name  of  an  antidote,  or 'of  suitable  common 
antidotes,  shall  be  printed  on  the  label;  and 
the  board  of  pharmacy  shall  have  power  to 
revise  and  amend  the  list  of  antidotes.  But. 
besides  being  regulatory  in  the  matter  of 
the  vending  of  poisons,  sectiona  1,  2,  and  3  of 
the  ptrtson  act  are  also  restrictive.  Tbey  lim- 
it the  right  to  sell  to  rei^stered  pharmacists 
alone. 

[1]  It  is  manifest,  fnun  a  reading  of  Qie 
tAarmacy  act  and  the  poison  act,  fliat  tbey 
are  statntes  in  pari  materia,  dealing  in  many 
particulars  with  the  same  BUbJec^matte^,  and 
are  to  be  construed  and  harmimised.  If  pos- 
sible. And,  so  reading  and  construing  them, 
the  power  is  expressly  conferred  upon  tiie 
board  of  pharmacy  to  promulgate  "regula- 
tions not  Inconaistrat  with  .tbe  laws  of  this 
state  as  may  be  necessai^  for  the  ppotectl(»i 
of  the  public"  in  the  sale  of  poisons.  But 
the  very  apparent  and  declared  limitation 
upon  the  power  ot  the  board  in  this  respect 
is  to  ad<^  such  regulations  as  ue  *^iot  In- 
consistent with  tbe  laws  of  this  state^ ;  and 
the  conclusion  cannot  be  avoided  that  the 
regulation  here  under  consideration  is  in  di- 
rect conflict  with  an  express  law  of  tbe  stote 
— a  law  which  expressly  empowers  grocers, 
such  as  the  defendant,  to  sell  ant  poisons 
"when  prepared  and  sold  only  In  original 
and  unbroken  padiages  and  labeled  with  the 
offltdal  p<4son  labels."  For,  upon  most  mani- 
fest constderationg  of  public  welfare,  we  oon- 
stme'the  phrase  last  quoted  to  apply  to  all 
poisons  permitted  to  be  sold  by  grocers.  Lit- 
tle difficult  would  be  experienced  if  Uie 
relatione  here  under  consideration  went  no 
further  than  to  require  grocers  and  dealers 
generally  to  adopt  the  same  measures  and 
precautions  exacted  of  registered  pharma- 
dsts  under  sections  1,  2,  and  3  of  the  act 
Relations  such  as  these,  in  the  nature  of 
things,  would  not  be  held  unreasonable.  But 
the  regulation  In  question  unfortunately  goes 
further  and,  as  we  have  said,  bars  the  gro- 
cers and  dealers  generally  from  an  express 
right  conferred  upon  them  by  stetute.  For, 
construing  these  two  acts  by  their  terms, 
they  amount  to  this:  That  restrictions  are 
cast  around  the  sale  of  poisons,  both  as  to 
the  persons  who  may  sell  and  the  methods 
by  which  the  sales  ma^  be  nude.  These 
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sales,  cenerallj  speaklDK,  may  be  made  only 
by  a  registered  pharmacist  or  a  r^stered 
assistant  pharmacist ;  and  the  board  of  phar- 
macy may  make  reasonable  regulations  In 
addition  to  those  prescribed  by  tbe  state,  and 
may  add  to  the  list  contained  In  Schedule  A« 
of  poisonous,  deleterious,  and  Injurious  sub- 
stances, any  other  such  as  In  Its  view  should 
properly  be  placed  there.  But  with  this  limi- 
tation, bowever,  that  certain  designated  ar- 
ticles may  be  sold  by  grocers  and  dealers 
generally,  amongst  which  Is  ant  poison  In 
original  and  unbrolieD  packages.  Indeed,  so 
far  as  the  safety  of  tbe  public  is  concerned. 
If  the  board  of  pharmacy  had  seen  fit  to  Im- 
lK>se  upon  the  grocers  and  dealers  tbe  same 
restrictions  and  regulations  that  are  or  may 
be  Imposed  upon  the  registered  pharmacists, 
everything  desirable  would  have  been  accom- 
plished. Tbe  same  safeguards  and  precau- 
tions would  then  attend  the  sale,  whether 
by  phanuadst  or  grocer;  and  no  one  would 
contend  that  any  greater  safety  to  the  pnbUc 
would  arise  If  the  original  package  of  poison 
were  handed  out  hy  a  drug  clerk  than  would 
attach  If  It  were  delivered  by  a  grocery  clerk. 

Under  the  view  thus  expressed,  we  need 
not  be  at  pains  to  follow  couns^  through 
their  discussion  of  the  law  touching  the  pow- 
er of  the  L^Etslatnre  to  delegate  Its  func- 
tions, or  touching  the  power  of  some  desig- 
nated inferior  board  or  tribunal  to  create  or 
declare  a  crime.  For,  having  determined 
that  the  r^nilatltm  itself  is  not  one  within 
tbe  powu  of  the  board  of  pharmacy  to  pass, 
uU  other  considerations  become  snbordlnata 
and  unnecessary.  In  passing,  however,  It  is 
proper  to  say  that  no  doubt,  of  course,  can  be 
entertained  of  the  legislative  power  to  dele> 
gate  to  proper  authority  the  making  of  suit- 
able rules  and  regulations  for  the  conduct 
and  transaction  of  any  branch  of  the  bastoess 
of  the  states  jmd  tor  tbe  same  legislative 
power  to  declare  a  violation  of  those  rules  a 
penal  offense.  United  States  r.  Moody  (D. 
C.)  164  Fed.  269 ;  United  States  T.  Grimaud. 
220  U.  S.  606,  31  Sup.  Ct  480,  56  U  Sd.  563. 
What  has  already  been  said  sufficiently  Indi- 
cates our  views  and  tbe  reasons  therefor,  to 
tbe  effect  that  the  poison  act  itself  Is  not  nn- 
constitutlonaL 

[2]  In  1911  the  poison  act  was  amended 
by  provision  regulating  the  vending  of  opium 
and  Its  derivatives,  cocaine,  chloral  hydrate, 
and  other  like  drugs  and  poisons.  Respond- 
ent argues  that  tbe  legal  effect  of  this  amend- 
ment Is  to  re-enact  the  poison  act  as  of  the 
date  of  the  amendment,  and  thus  to  repeal 
by  Implication  the  authority  in  the  pharmacy 
act  for  the  sale  of  certain  poisons  by  grocers. 
But  this  would  be  carrying  tbe  doctrine  of 
repeals  by  Implication  to  a  most  extraordi- 
nary length,  and  would  do  violence  to  the 
express  terms  of  the  law.  Pol.  Code,  |  325; 
Swamp  Land,  etc.,  v.  GUde,  112  Cal.  90,  44 
Pac  451.   Counsel  admit  their  Inability  to 


furnish  authority  sustaining  the  doctrine  of 
sndi  a  repeal;  and  the  absence  of  such  au- 
thority Is  a  strong  argument  against  the 
soundness  of  the  doctrine.  Tbe  law,  of 
course,  is  that  r^nals  by  Implication  are  not 
favored,  and  they  are  declared  only  where  an 
absolute  repugnancy  between  laws  exists. 
Here  no  such  repugnancy  exists,  and  It  is  the 
duty  of  the  court  to  reconcile  rathw  than  to 
destroy.  Tbe  harmony  between,  and  the  rec- 
onciliation of,  the  terms  of  the  two  statutes 
Is  abundantly  established  by  treating  the  au- 
thority to  the  grocers  to  vend  certain  p<d8ons 
as  an  exertion  to  the  general  law. 

It  follows  herefrom  that  the  criminal  com- 
plaints  against  this  defendant  chaise  no 
crime,  and  that  thwefore  he  is  entitled  to 
bis  liberty. 

It  la  thowfore  ordered  that  tbe  petitioner 
be  discharged  from  custody. 

We  concur:  SHAW,  J;  8L08S,  J;  AM- 
GBLLOTTI.  X;  MBLTIN,  J. 


OH  o^.  nc) 

GAKO  V.  CITT  OF  LOS  ANOELBS. 

(L.  A.  2,980.) 

(Supreme  Court  of  CaUfotnia.   Feb.  18,  1913.) 

1.  Municipal  OoaponATiONS  (|  614*)  — 
Stbbbt  Ofbnino  Procebdinos— Statdtobt 
Bequibements— Efitct 

Eren  If  the  requirement  under  Street 
Opening  Act  March  24,  1903  {St.  1903,  p.  381> 
{  19,  that  "Hke  proceedinjfg"  for  a  new  assess- 
ment of  bt^nefits  shall  be  had  bs  Id  the  case  of 
an  original  assessment  includes  the  60-dav  limit 
for  completion  of  the  awesBinent  provtoed  by 
section  16,  as  amended  by  St  1909,  p.  1040, 
for  original  assessments,  such  provision  moat 
be  deemed  directory  and  not  nuuidatory. 

[Bd.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  H  1207-121S;  Dec. 
Dig.  S  614.  «1 

2.  Statutes    (|   227*)  —  GoHBTSuonOR  — 

"Shall." 

Tbe  word  "shall"  when  found  In  a  statote 
will  not  be  deemed  to  be  mandatory,  unless  the 
legislative  intent  that  it  be  so  construed  is 
clearly  evidenced,  express  declaration  or  by 
negative  words  forbidding  an  act  after  the  time 
fixed. 

[Ed.  Note.— For  other  cases,  see  Statotes, 
Cent  Dig.  H  308,  809;  Dec.  Dig.  {  227.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  7,  pp.  646»-6469 ;  voL  8,  p.  7790.] 

8.  HtnnoiPAz.  OoBPORAxions  (1  614*)  — 
SntECT  OPBRnio  Abbrssmbnis— Yaliditt. 
An  asgessment  of  benefits  imder  iStreet 
Opening  Act  of  1003  1903,  p.  376)  is  not 
Invalid  because  made  by  the  brard  of  puUlc 
works  under  instroctkms  by  the  city  council; 
tbe  power  to  so  instruct  not  being  lost  by  sus- 
taining objections  to  the  original  assessment 

[Ed.  Note.— For  other  cases,  see  Mnnicipat 
Corporations,  Cent  Dig.  H  1207-1216;  Dec 
Dig.  I  614.*i 

4.  Municipal  Cobpobatxorb  (I  493*)  — 
Stbekt  OPEmno  Absbs8hent--Conclubivb- 

IfKSS. 

An  assessment  of  benefits,  under  Street 
Opening  Act  of  1908  (St  1903,  p.  376),  con- 
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firmed  by  tbe  clt7  council  la  conclusiTe  In  the 
absence  of  fraud  io  the  assesBiiient. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Din.  iS  1091-1093,  1160- 
U65:  Dec.  Dig.  S  483.*] 

6.  Municipal  Cobporatioktb  (J  024*)  — 
Street  Openino  Assessuehts— Penalty 
POE  Delinquency— Computation. 

The  S  per  cent,  penalty  on  a  delinquent 
street  opening  asspsstnent,  prescribed  by  i^treet 
Opening  Act  March  24,  1903  (St.  1903,  p.  SSi) 
i  22,  should  be  based  on  the  total  assessmeat  ot 
benefits,  and  not  on  tbe  balance  remaining  aft- 
er deducting  an  award  of  damages  for  land 
condemned. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatiou,  Cent  Dig.  {  1237:  Dec  Dig.  | 
524.*] 

Department  2.  Api>eal  from  Superior 
Court.  Lofl  Angeles  County ;  Curtis  D.  Wil- 
bur, Judge. 

Action  by  Mary  E.  Cake  against  the  City 
of  Los  Angeles.  Judgment  for  defendant, 
and  plaintlCT  appeals.  Affirmed. 

Hester,  Merrill  &  Craig,  of  Los  Angeles, 
for  appellant  John  W.  Shenk,  City  Atty.. 
and  B.  R.  Young,  Asst  City  Atty.,  both  of 
Los  Angeles,  for  respondent 

HENSHAW,  J.  After  general  demurrer 
sustained  to  her  complaint  Judgment  was  en- 
tered for  defendant,  and  plaintiff  appeals  up- 
on tbe  judgment  roll. 

By  her  complaint  she  seeks  to  recover  from 
the  city  of  Los  Angeles  moneys  paid  by  her 
under  a  street  assessment,  which  moneys  she 
alleges  were  paid  by  compulsion  and  under 
protest  The  complaint  charges  In  two 
counts.  In  the  firat,  allegations  are  set  forth 
upon  which  it  is  contended  the  assessment 
was  void.  By  the  second,  the  Illegality  of  the 
assessment  Is  not  asserted,  but  It  la  alleged 
that  plaintiff  was  compelled  to  pay  a  sum 
greater  than  that  for  which  she  was  legally 
liable. 

The  facts  disclosed  by  the  complaint  are 
the  following:  The  city  of  Los  Angeles,  de- 
fendant herein,  under  the  Street  Opening  Act 
of  1903  (St  1903,  p.  376),  undertook  to  widen 
one  of  its  streets  named  Hill  street  A  por- 
tion of  one  of  plaintifTs  lots  lay  within,'  the 
proposed  street  as  widened,  and  under  con- 
demnation proceedings  plaintiff  was  awarded 
$8,475.81  for  this  land.  The  street  work  was 
done  and  an  assessment  upon  the  land  with- 
in the  district  was  made  and  returned  by  the 
board  of  public  works.  Objections  were  filed 
to  the  assessment,  and  on  May  24,  1910,  the 
committee  on  streets  and  boulevards  of  the 
city  council  of  the  city  of  Los  Angela  recom- 
mended that  the  assessment  "be  referred 
back  to  the  board  of  public  works  for  modi- 
fication." This  recommendation  was  adopted 
by  the  council.  Tbe  objections  to  the  assess- 
ment were  then  sustained,  and  the  assess- 
ment referred  to  the  board  of  public  works. 
On  August  23,  1910,  the  council  by  resolution 
Instructed  the  board  of  public  works  to  make 
the  new  or  modified  assessmeat  In  accord- 


ance with  a  memonuulam  pr^red  by  its 
committee  on  streets  and  boulevards.  In 
pursuance  of  sudi  resolution  the  board  ot 
public  works,  on  Aogust  25,  1010,  filed  with 
the  dty  elerk  of  tbe  defendant  a  new  assess- 
ment This  new  assessment  was  made  In 
strict  conformity  with  instructions  of  the 
dty  council,  and,  it  Is  alleged,  not  in  aecosd- 
ance  with  the  free  and  uninfluenced  Judg- 
ment of  the  board  of  public  works.  FlaintW 
was  assessed  upon  three  parcels  of  land,  the 
assessment  upon  ttie  first  being  (8,810.4(^  the 
second  $4^60.35,  and  the  third  f438^  It 
Is  alleged  that  the  first  two  items  of  assess- 
ment were  disproportionate  to  and  In  excess 
of  the  benefits  that  would  be  derived  from 
the  Improvement,  and  were  likewise  dispro- 
portionate to  and  in  excess  of  the  assess- 
ments upon  other  properties  within  the  as- 
sessment district  which  were  of  greater  val- 
ue and  would  receive  larger  benefits  from  the 
improvement  Upon  the  filing  of  the  new  as- 
sessment notice  thereof  and  of  the  time  for 
filing  objections  thereto  was  glv^  in  accord- 
ance with  the  requirement  of  section  18  of 
the  street  opening  act  Pursuant  to  notice, 
objections  to  the  assessments  were  filed  by 
certain  owners  of  the  land,  of  whom  plain- 
tiff was  one  The  objections  were  overruled, 
and  tbe  new  assessment  was  confirmed.  Aft- 
erward, and  in  accordance  vrtth  the  provi- 
sions of  the  street  opening  act,  tbe  board  of 
public  works  fixed  the  16th  day  of  December, 
1910,  as  the  time  when  all  unpaid  assess- 
ments should  be  and  become  delluQuent,  and 
fixed  the  13th  day  of  January,  1911,  as  the 
time  when  lands  subject  to  the  lien  of  tbe  de- 
linquent assessment  should  be  sold.  Under 
the  conviction  that  the  assessment  was  void 
plaintiff  did  not  pay  the  amounts  assessed 
against  her  lands  before  the  date  of  delin- 
quency. On  January  5, 1911,  she  commenced 
proceedings  In  the  superior  court  to  have  the 
proposed  sale  of  her  lots  enjoined,  upon  the 
ground  that  the  assessment  was  void,  and  on 
the  9th  day  of  January  moved  the  court  for 
an  order  restraining  the  sale  until  her  action 
could  be  heard  upon  its  merits.  This  motion 
was  on  the  9th  day  of  January  denied  by  the 
court,  and  the  board  of  public  works  declared 
that  it  would  sell  plaintiffs  property  npon 
the  date  fixed  for  sale,  unless  plaintiff  would 
execute  to  the  board  a  receipt  for  the  sum  of 
$8,475.81,  awarded  to  her  as  the  value  of  her 
property  taken  for  the  purposes  of  the  Im- 
provement, and  additionally  should  pay  the 
sum  of  $5,824.64.  This  latter  sum  was  made 
up  of  three  separate  Items:  First,  the  sum 
of  $5,142.24,  the  difference  between  the  total 
assessment  of  $13,618.10  and  the  $8,4^81 
award  In  tbe  condemnation  proceedings ;  sec- 
ond, $1.50,  the  cost  of  advertising  tbe  sale; 
and,  third,  $680.90,  the  amount  of  the  5  per 
cent,  penalty  provided  by  law,  estimated  up- 
on the  total  snm  of  $13,018.10.  To  protect 
her  property  trom  this  forced  sale^  after  pro- 
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test  and  ander  compulskm,  plaintiff  gave  the  i 
receipt  and  paid  the  fall  amount  demanded. ' 
Thereafter  and  before  the  commenoemoit  of 
the  action  plaintiff  filed  her  claim  against 
the  defendant  In  the  manner  provided  there- 
fyT  by  the  charter  of  the  defendant,  and  up- 
on the  refusal  to  allow  or  pay  her  claim  com-  j 
menced  this  action. 

[1]  1.  Under  her  first  count,  charging  up- j 
on  the  Invalidity  of  the  assessment,  appel- 
lant contends  that  the  new  or  second  assess- 
ment was  not  returned  within  the  time  Umlt- 
ed  by  the  law.    The  ■  proceedings  upon  an 
original  assessment  are  prescribed  by  section  i 
16  of  the  act  as  amended  in  1909.    Stats.  I 
1900,  p.  1040.    There  it  Is  declared  that:  I 
"The  street  superintendent,  upon  receiving 
the  Said  diagram,  shall  proceed  to  assess  the 
total  expenses  of  the  proposed  Improvement 
upon  and  against  the  lands   •   •    »  with- 
in said  assessment  district   *  .  *   *   in  pro- 
portion to  the  benefits  to  be  derived  from  said 
Improvement.     The   street   superintendent . 
shall  complete  said  assessment  within  sixty  i 
days  after  the  receipt  by  him  of  said  dia- 
gram; provided,  however,  that  the  dt?  coun- 
cil may  by  order  extend  the  time  for  the  com- 
pletion of  said  assessment  for  a  period  not 
exceeding)  ninety  days  additional." 

Section  19  of  the  same  act  further  pro- 
vides: "And  said  council  shall  hear  all  snch 
objections  at  said  meeting  or  at  any  other 
time  to  which  the  hearing  thereof  may  be  ad- 
journed, and  pass  upon  such  assessment,  and 
may  confirm,  modify  or  correct  said  assess- 
ment, or  may  order  a  new  assessment,  npon 
which  like  proceedings  shall  be  had  as  In  the 
case  of  an  original  assessment;  or  If  there 
be  no  objections  the  council  shall,  at  any  reg- 
ular meeting  after  the  expiration  of  the  time 
for  filing  objections,  confirm  such  assessment 
and  the  action  of  the  council  upon  such  ob^ 
jectlons  and  the  assessment  sball  be  final  and 
conclnslve  In  the  premises." 

It  Is  conceded  that  the  action  of  the  dty 
council  i^n  the  protests  raised  as^lnst  the 
original  assessment  amounted  to  an  order  up- 
on the  hoard  of  public  works  to  prepare  a 
new  assessment  Appellant  points  out  that 
the  original  assessment  is  to  be  completed 
within  60  days  after  the  receipt  by  the  street 
superintendent  (here,  board  of  public  works) 
of  the  diagram,  or  within  such  extended  peri- 
od not  exceeding  80  days'  additional  time,  as 
the  conncil  may  award.  Further,  appellant 
points  out  that  when  a  new  assessment  Is  or- 
dered, It  is  declared  that  upon  this  "like  pro- 
ceedings shall  be  had  as  In  the  case  of  an 
original  assessment"  Appellant  constmes 
this  language  to  limit  the  time  within  which 
the  new  assessment  must  b«  prepared,  and  as 
the  new  assessment  was  not  prepared  within 
60  days  from  the  date  of  the  order  of  the 
council  upon  the  board  of  public  works  so  to 
prepare  it,  and  as  no  extoision  of  time  was 
a^ven  by  the  board  of  public  works  for  this 
purpose,  the  conclusion,  appellant  argues,  la 


irresistible  that  the  assesraunt  li  toUL  The 
conclusion,  however,  does  not  necesmrUy  fol- 
low. It  is  at  least  a  reasonable  construction 
of  the  declaration  that  "like  proceedings  shall 
be  had  as  in  the  case  of  an  original  assess- 
ment" to  say  that  It  has  reference  to  the  new 
assessment  when  completed,  and  that  "like 
proceedings"  therefore  mean  the  proceedings 
that  are  or  may  be  takra  after  the  return  of 
the  new  assessment  to  the  council,  the  ap- 
peal, notice  of  the  hearing  of  the  appeal,  the 
determination  thereof,  and  the  like.  But 
aside  from  this,  and  In  full  recognition  of  the 
fact  that  the  proceedings  for  the  Improve- 
ment of  streets  are  proceedings  in  Invitum, 
we  are  of  the  opinion  that,  even  if  It  be  h^d 
that  the  time  limit  is  applicable  to  the  new 
assessment,  stlU  the  language  fixing  this  time 
limit  is  directory  and  not  mandatory. 

[2]  It  is  a  general  rule  of  construction  that 
the  word  "shall"  when  found  In  a  statute  Is 
not  to  be  construed  to  be  mandatory,  unless 
the  Intent  of  the  L^lslature  that  It  shall  be 
so  construed  Is  unequtvocaUy  evidenced. 
This  evidence,  fotmd  in  the  statute  Itself, 
may  be  of  different  kinds.  It  may  be  found 
In  a  declaration  that  the  word  is  of  manda- 
tory import  as  we  find  in  our  own  (constitu- 
tion ;  that  its  declarations  are  all  mandatory 
and  prohibitory  unless  the  contrary  Is  ex- 
pressly-declared. Const  art  1.  I  22.  It  may 
be  evidenced  by  negative  words  forbidding 
the  doing  of  the  act  after  the  time  fixed.  Or 
it  may  be  evidenced  by  words  withdrawing 
the  power  to  do  the  act  after  the  time  fixed. 
Or,  finally,  it  may  be  evidenced  by  a  showing 
that  a  right  dependent  npon  the  doing  of  the 
act  within  the  time  fixed  is  lost  or  impaired 
by  the  nonperformance  of  that  act  Wheeler 
V.  Chicago.  24  111.  105,  76  Am.  Dea  786;  Pond 
T.  Negus,  8  Mass.  232,  S  Am.  Dea  181;  In 
the  Matter  of  Broadway  Widening,  68  Barb. 
(S.  T.)  S79;  Fay  v.  Wood,  66  Mich.  890^  82 
N.  W.  614.  A  reading  of  the  statute  hen  im- 
der  ooncddwation  discloses  that  there  are  no 
negative  words  denying  the  power  to  return 
the  new  assessment  after  the  indicated  time ; 
that  no  undue  advantage  is  gained  to  the 
dty  to  the  contractor^  and  no  boi^t  ei- 
ther to  the  public  or  to  any  IndMdnal  there- 
of Is  Impaired  or  lost  by  the  retorn  of  Ilia  as- 
sessmmt  after  the  li^cated  time,  and,  an- 
der these  drcmnstancea,  in  accordance  with 
the  rules  of  constmcUim  above  announced, 
it  Is  held  that  the  provisioQ  is  directory. 

[3]  PlalnttfTs  next  objection  to  the  validi- 
ty of  the  assessment  rests  qpon  the  allega- 
tion of  her  complaint  that  it  ms  not  made 
In  accordance  with  the  free  and  unlnflnanced 
Judgment  of  the  board  of  pnbUe  .works,  but 
was  made  sol^  under  the  inemorandum  of 
Instructions  f  uirnished  to  the  board  by  the  dty 
coundL  If  this  vtese  trae.  ^t  would  be  no 
ground  for  overthrowlog  the  -jKMeesmaft 
The  dty  council  sits  as  a  quasi  qpurt  of  ap- 
peal to  pass  upon  the  oomplalptai  and  objec- 
tixau  whldi  the  interested  parttes,  centrmo' 
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tors,  or  property  owners  may  make  to  the  as- 
sessment HaTlns  found  that  certain  obJe<N 
tioDS are welltakeu,  and,  on  account  of  tb^, 
baring  ordered  the  board  of  public  works  to 
prepare  a  new  assessment,  It  is  not  only 
unobjectionable,  but  gnite  commendable,  for 
the  council.  In  so  ordering  the  new  assess- 
ment, to  direct  the  form  which  It  shall  take. 
It  Is  precisely  what  a  court  of  appeals  is 
called  upon  to  do  In  many  of  the  matters 
which  come  before  it  Thus  a  court  of  ap- 
peals is  enjoined  by  the  laws  of  this  state, 
In  the  event  that  an  appeal  la  deemed  well 
taken  and  a  new  trial  ordered,  to  discuss  all 
objections  presented  upon  the  appeal,  and 
that  may  arise  In  the  course  of  a  new  trial, 
to  the  end  that  the  inferior  tribunal  may 
avoid  the  reprtltion  of  error.  It  does  not 
appear  that  the  city  council  did  more  than 
this  In  tbe  present  instance,  and  the  proper* 
ty  owner  still  had  bis  right  of  objectloii  and 
protest  to  the  new  assessmoit  irtien  returned 
to  tbe  council. 

Appellant's  third  objection  is  to  the  effect 
tha^  even  U  the  council  had  authority  to 
Inatmct  the  board  upon  the  manner  of  mak- 
ing tbe  assessment.  It  lost  jurisdiction  in  tbe 
matter  upon  May  24th;  that  is  to  say,  that 
its  authority  was  loet  when  it  made  its  or- 
Aet  sustaining  the  objections  and  ordering 
ttie  new  assessment  We  see  no  force  to 
this  objection.  Tbe  council  had  heard  the 
objections  of  the  property  owners,  weighed 
them,  and  passed  upon  them.  Nothing  in 
the  statote  forbids,  and  no  right  of  a  prop- 
erty owner  is  impaired  by  tbe  giving  of  In- 
lOrmatlon  or  instruction  upon  the  subject  of 
the  new  assessment  to  the  board  of  public 
works  at  any  time  after  the  date  of  snstaln- 
ing  the  protest  to  the  original  assessniMit 

[4]  Pla^tira  allegation  that  the  assess- 
ments upon  her  two  lots  were  IneQuitable 
was  a  matter  upon  which  she  had  the  tight 
to  be  heard,  and  was  heard  before  the  coan- 
cU.  She  makes  no  charge  of  fraud  in  con- 
nection with  the  assessment  of  her  property, 
and,  without  auGfa  a  charge,  the  determina- 
tUm  of  the  conndl  Is  flnaL  Duncan  t.  Ram- 
ish,  142  Cal.  686,  70  Fac  661;  Los  Angeles, 
etc.,  Co.  V,  County  of  Los  Angeles,  162  Cal. 
104, 121  Faa  884. 

[I]  2.  The  second  connt  la  based  entliely 
upon  the  following  facts:  nalntlff,  having 
allowed  her  aBsessmoit  to  become  delinquent, 
became  liable  for  the  S  per  ceaxt  poialty, 
with  costa,  pcoTlded  by  the  law.  Street 
Opening  Act,  |  22.  Plaintiff  concedes  that 
she  thuB  beeame  liable  for  this  penalty,  but 
insists  that  the  penalty  should  be  imposed 
upon  the  net  amount-  due  from  her  to  tbe 
city  i  t»,  in  other  words,  that  it  should  not 
be  esttmated  upon  tbe  sum  of  $13,618.10, 
but  should  be  esttanated  upon  the  difference 
between  that  earn  and  the  amount  of  the 
award  in  her  favor  In  the  condemnation  pro- 
ceeding.   But  the  answer  to  this  is  that 


whatever  be  thought  to  be  plaintiff^  equity 
In  this  regard,  the  whole  matter  U  under 
statutory  control,  and  a  reading  of  the  stat- 
ute discloses  that  it  contemplates  Qiat  tbe  ^ 
per  cent  dellnauency  shall  be  estimated  iqkmi 
tbe  total  of  tbe  assessment  A  reading  of 
sections  22  and  24  of  tbe  act  discloses  that 
the  penalty  attaches  Immediately  upon  the 
fnllnre  of  the  property  owner  to  pay  within 
the  time  limited,  and  that  this  penalty,  since 
It  thus  attaches,  Is  to  be  estimated  upon  tbe 
total  amount  of  the  assessment  Tbe  only 
provision  for  an  oflF^  is  found  In  section  21, 
whidi  provides  that  the  property  owner  may 
demand  of  the  street  superintendent  tliat 
there  be  oCTset  against  the  assessment  tbe 
amoTUt  to  which  he  Is  entitled  under  any 
award  for  his  property  taken,  and  the*  sec- 
tion thai  proceeds:  "fDierenpon,  if  said 
amount  is  equal  to  or  greater  than  snob  as- 
sessments, including  any  penalties  and  eoets 
due  thereon,  the  assessments  shall  be  marked 
'Paid  by  ofCset';  and  If  the  said  amount  Is 
less  than  tbe  assessments,  and  any  penalties 
and  costs  due  thereon,  tbe  person  donandlng 
such  offset  shall  at  the  same  time  i»y  tbe 
difference  to  the  street  superintendent  In 
money  and  the  assessment  shall  on  sncfa  pay- 
ment be  marked  paid,  the  entry  Bbowlng 
what  part  thereof  is  paid  by  offset  and  what 
part  in  money."  It  is  thus  made  doubly 
plain  that  the  B  per  cent  penalty  was  to  be 
Imposed  upon  the  total  amount  of  the  assess- 
ment 

For  these  reasons  tbe  Judgment  aivealec. 
fnnn  la  afllnned. 

We  concur:  IX)RIOAN,  J.:  MBLYIN,  J. 

<1M  CsL  71S> 

AND&BSON  V.  MUTUAL  LIFfi  INS.  Oa 

OF  NEW  YOItK.    (S.  F.  6,093.) 
(Supreme  Court  of  California.  F^  19;  1913.) 

1.  iKBUn^llCB    (I    17G*)  —  OOHBTBDOnOH  — 
COUltERCBUBNT  Of  RlUC— "DATB  OW  ThIM 

PoLicr"  —  "IsscAHcx  o»  This  Polict"— 

"ISSUANOB." 

Insured  on  Hay  21,  1008,  applied  to  de- 
fendant for  insorance,  and  on  June  2i,  1006, 
signed  an  amended  application.  A  medical  ex- 
aminer's report,  dated  May  22,  1908,  was  at- 
tached to  the  first  application,  and  on  July  6. 
1908,  defendant  "caiued  to  be  executed  and  is- 
sued*' the  poilqr  sued  upon,  dated  May  22, 
1908,  and  to  which  a  copy  of  the  first  applica- 
tion was  annexed.  Facn  application  provided 
that  "for  one  year  folloviog  tbe  date  of  is- 
sue" insured  was  not  to  engage  in  certain  oc- 
cupations without  permisaion,  or  die  by  bis 
own  act  during  the  year  folIowloR  "said  date  of 
issue,"  and  the  policy  vas  conditioned  to  be 
free  from  restriction  as  to  occupation  "after 
one  year  from  its  date  as  set  forth  in  the 
proviaioDB  of  the  applicatioQ  *  *  *  attach- 
ed hereto,"  and  that  the  insurer  should  not  be 
liable  in  case  of  Buicide  within  "one  year  after 
tbe  issuance  of  this  policy."  On  May  21,  1908. 
insured  paid  the  second  premium,  and  on  June 
12,  1909,  committed  Boiclde.  SeU,  that  the 
expressions  "date  of  this  policy"  and  "isira- 
ance  of  this  policy"  were  not  in  ordinary  ac- 
ceptation syaonymons,  that  the  word  "l«8n- 
ance"  standing  alone  would  probably  mean  ei- 
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ther  the  Bigning  (without  deliTery)  of  the 
contract  hy  the  Insurer's  officers  or  the  de- 
liTery  of  a  fnUy  written  and  lined  policy,  and 
that  from  the  entire  policy,  read  In  tiie  light  of 
the  clrcumstanceB,  the  risk  commenced  May  22, 
1908,  ao  that,  as  insured  did  not  commit  sui- 
cide within  a  year,  the  insurer  was  liable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  8S  362-371;  Dec.  Dig.  |  175.* 

For  other  definltiiHis,  see  Words  and  Phrases, 
rol.  2,  pp.  1830-1831;  voL  4,  pp.  877^-3782; 
Tol.  8,  p.  7693.] 

2.  INBUBANCE    ()  176*)— COHMBnCBlIXinF  OF 

Risk— Antedated  Policy. 

It  is  competent  for  the  parties  to  an  in- 
surance policy  to  agree  that  it  shall  be  ante- 
dated, and  thereupon  it  takes  effect  by  relation 
from  the  dating  agreed  upon. 

[Ed.  Note.~For  other  cases,  see  Insurance, 
Cent.  Dig.  |S  362-^.71;  Dec.  Dig.  {  175.*] 

3.  iNaUBANCl  (I  175*)— ACTION  ON  POUOT— 

pBBsuupnoH— ComiENCRitxirr  or  Risk. 
In  the  absence  of  evidence  to  the  contrary, 
a  policy  will  be  presumed  to  take  effect  from 
its  date. 

[Ed.  Note.-~FoT  other  cases,  see  Insurance, 
Cent.  Dig.  K  362-371;  Dec.  Dig.,  I  175.*] 

4.  IKSL-BANOX  (I  146*)— CONSTBUOTION— CON- 
8TBUCTION  AqAINBT  INBUBEB. 

Policies  of  insurance  are  to  be  construed 
against  tbe  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  292.  2M-298;  Dec  Dig.  {  146.*] 

Department  1.  Appeal  from  Superior  Ooart, 
City  and  Ooanty  of  San  Itanclsco;  J.  M. 
Seawell.  Judge. 

Action  by  Laura  A.  Andereon  agalAat  the 
Mutual  lAte  Insurance  Company  of  New 
York.  Judgment  for  def^dant,  and  plain- 
tiff appeals.  Reversed,  with  dlrecOons  to 
enter  Judgment  for  plaintiff. 

Bert  Scblesinger,  of  San  Francisco,  and 
Guy  R.  Kennedy,  of  Chlco,  for  appellant 
Ghlckerlng  ft  Gregory,  of  San  Francisco,  for 
respondent 

SliOSS,  J.  This  Is  an  action  based  upon 
a  policy  of  life  insurance,  insuring  the  life 
of  Philip  M.  Anderson,  in  favor  of  the  plaln- 
tur,  Us  wife,  in  tbe  sum  of  $2,000.  Judg- 
ment went  in  favor  of  the  d^endant,  and 
the  plaintiff  appeals  therefrom  and  from  an 
order  denying  her  motion  for  a  new  trial. 

Tbe  material  facts  are  undisputed.  Tbe 
Issuance  of  the  policy,  the  payment  of  pre- 
miums, the  death  of  the  Insured,  the  due 
presentation  of  proote,  and  nonpayment  are 
all  conceded.  The  defense  was  that  the 
insured  died  by  his  own  hand,  and  that 
thereby  the  policy  was  avoided.  On  May  21, 
1908,  Philip  M.  Anderson  made  a  written 
appli<»tion  to  defendant  for  insurance.  The 
application,  as.  the  court  flnds,  was  return- 
ed by  the  company  to  the  applicant  for 
amendment,  and  on  the  24th  day  of  June, 
1908,  Anderson  signed  a  second  application. 
A  medical  examiner's  report,  dated  May  22, 
1908,  was  attached  to  the  first  application. 
No  snch  report  was  attadied  to  the  second. 
On  July  6,  1908,  the  defendant  "caused  to 
be  executed  and  issued"  the  policy  sued  up- 
on.   It  bore  date  the  22d  day  of  May,  1908, 


and  referred  to  tbe  first  applleatloii,  a  copy 
of  which  was  annexed.  The  policy  recited 
that  it  was  Issued  in  consideration  of  a  E«e- 
mlnm  of  $44.50,  receipt  wlforeof  was  ac- 
knowledged, and  the  payment  of  a  like  sum 
upon  the  22d  day  of  May  In  succeeding  years. 
Each  of  the  applications  contained  the  fol- 
lowing statements:  "During  the  period  of 
one  year  following  the  date  of  Issue  of  the 
policy  of  Insurance  for  which  application  is 
hereby  made,  I  will  not  engage  In  any  of 
the  following  extra-hazardous  occupations  or 
employments:  retailing  intoxicating  liquors, 
handling  electric  vires  and  dynamos,  •  •  * 
unless  written  permission  Is  expressly  grant- 
ed by  the  company.  I  also  state  that  I  will 
not  die  by  my  own  act,  whether  sane  or  In- 
sane, during  the  period  of  one  year  next  fol- 
lowing said  date  of  Issue."  Among  the  con- 
ditions of  the  policy  itself  were  these:  "Oc- 
cupation. This  policy  Is  free  from  any  re- 
striction as  to  military  or  naval  service,  and, 
u  to  other  occupations  of  the  Insured,  it  Is 
ftee  from  any  restriction  after  one  year  from 
its  date  as  set  forth  in  the  prorlslons  of  the 
application  endorsed  herecm  or  attatdied  here- 
to. Suicide.  The  company  shall  not  be  lia- 
ble hereunder  In  the  event  of  tbe  Insured's, 
death  by  bis  own  act,  whether  aana  or  In- 
sane, during  the  period  of  one  year  after 
the  issuance  of  this  policy,  as  set  forth  in 
the  provislcms  of  the  application  endorsed 
hereon  or  attached  hereto."  On  or  about 
May  21,  1909,  Anderson  paid  the  defendant 
the  second  premlnm  upon  said  policy.  On 
June  12,  1900,  he  committed  suicide.  His 
death  consequently  occurred  less  than  one 
year  after  the  day  when  the  policy  was  in 
fact  signed  by  the  officers  of  the  company, 
but  more  than  one  year  after  the  day  des- 
ignated In  the  policy  as  its  date. 

[1-3]  On  these  facts  the  single  question  Is 
whether  the  Insured  violated  the  condition 
of  the  policy  regarding  suicide.  More  spe- 
cifically, the  issue  is  defined,  with  sufficient 
accuracy,  In  the  following  language,  taken 
from  respondent's  brief:  "If  the  date  of  the 
policy  determines  its .  Issuance,  the  insured 
did  not  commit  suicide  within  one  year  fol- 
lowing tbe  Issuance  of  the  policy,  and  the 
defendant  Is  liable.  If  the  issuance  Is  a 
physical  fact  of  execution,  ind^>endent  of 
the  date  of  tbe  policy,  the  Insured  committed 
suicide  within  one  year  after  the  Issuance 
of  the  policy,  and  the  defendant  is  not  lia- 
ble." The  court  below  adopted  the  latter 
view. 

The  contention  of  the  appellant  is  that  the 
22d  day  of  May,  1908.  was  "adopted  by  both 
parties"  as  the  day  of  Issuance  of  the  policy, 
and  that  the  year  within  which  Anderson's 
death  by  his  own  act  would  avoid  the  policy 
commenced  to  run  on  that  day.  We  think; 
this  portion  is  correct  It  must,  of  course, 
be  admitted,  In  accordance  with  the  respond- 
ent's claims,  that  the  expressions  "date  of 
this  policy,"  and  "issuance  of  this  policy," 


•For  other  emsM  see  sama  toplo  ud  section  NUHBBB  la  Deo.  Dig.  *  Am.  Dig.  Kqr-Mo.  derles  A  Rap'r  lodesfls 


Digitized  by 


Google 


738  ISO  FAGiriG 

are  not,  according  to  the  ordinary  accepta- 
tion of  the  terms,  synoDjrmotis.  The  word 
"iBBuanc^"  aa  applied  to  a  contract  lilce  a 
tmlicy  of  Insurance,  wonld,  If  standing  al<Hie; 
probably  be  taken  to  mean  either  the  signing 
(without  delivery)  of  the  contract  by  the 
authorized  officers  of  the  insuring  company 
fKan.  Mut  L.  Ins.  Co.  T.  CoalBon,  22  Tex. 
Civ.  App.  64,  54  S.  W.  388:  Strlngham  v. 
Mut  life  Ins.  Co.,  44  Or.  447.  7S  Pac.  822), 
or,  perhaps,  the  act  of  delivery  of  8  folly 
written  and  signed  policy  (Logsdon  v.  Su- 
preme rx>dge,  34  Wash.  666,  76  Pac.  292; 
Homestead  F.  Ins.  Co.  v.  Ison,  110  Va.  18, 
65  S.  E.  463;  SIsk  V.  Cit  Ins.  Co.,  16  Ind. 
App.  565,  45  N.  W.  804).  But  in  construing 
any  wrltli^  the  OBual  deflnition  of  a  single 
word  ts  not  a  conclusive  test  <>f  the  meaning 
to  be  attributed  to  it  In  the  connection  In 
which  It  Ifl  found.  We  most  endeavor  to 
ascertain,  from  an  examination  of  the  entire 
instrument,  read  in  the  light  of  the  drcum- 
Ktances  snrroundlng  its  execution,  the  sense 
which  the  parties  employed  the  particular 
phrase  In  question. 

Here  we  find  that  the  policy  Incorporates, 
as  a  part  of  the  contract,  the  application  of 
May  22d.  Unquestionably  the  words  "la- 
suance  of  this  policy"  In  the  policy  itself 
were  intended  to  mean  the  same  thing  as 
"date  of  Issue"  in  the  application.  The  In- 
Horer,  acting,  so  far  as  the  record  shows, 
with  full  knowledge  of  all  the  facts,  elected 
to  base  Its  policy  upon  the  first  application, 
to  date  Its  policy  May  22,  1908,  the  day  up- 
on which  the  medical  examination  of  Ander- 
son had  taken  place,  to  make  the  premiums 
payable  on  the  22d  day  of  May  of  successive 
years,  to  make  the  principal  sum  payable  In 
the  event  of  death  within  20  years  from  the 
apparent  date  of  the  policy,  and  to  make 
divid^ids  payable  on  the  22d  day  of  May  of 
each  year.  In  all  these  particulars  the  com- 
pany expressed  Its  intention  to  fix  the  rights 
of  the  parties  with  reference  to  the  22d  day 
of  May  In  Just  the  same  way  that  these 
rights  wonld  have  been  fixed  if  a  policy  had 
been  actually  signed  and  delivered  on  that 
day.  It  is  perfectly  competent  for  the  par- 
ties to  agree  that  a  policy  shall  be  antedat- 
ed, and,  when  this  Is  done,  the  policy  takes 
effect  by  relation  from  the  date  agreed  upon. 
1  Cooley,  Brief  on  Ins.  831,  844;  City  of 
Davenport  v.  Peoria  M.  &  F.  I.  Co.,  17  Iowa, 
276;  Llghtbody  v.  N.  A.  Ins.  Co.,  23  Wend. 
(N.  T.)  18;  PhU.  Life  Ins.  Ca  v.  Am.  L.  & 
H.  Ins.  Co.,  23  Pa.  65.  In  the  absence  of 
evidence  to  the  contrary,  a  policy  will  be 
presumed  to  take  effect  upon  its  date.  1 
Cooley,  Ins.  844;  Union  Ins.  Co.  v.  Am,  F. 
Ins.  Co.,  107  Cal.  828,  40  Pac.  431,  28  U  R. 
A.  602,  48  Am.  St  Rep.  140.  "And,  after  it 
bas  been  Issued  and  delivered.  It  takes  ef- 
fect from  the  date  stated  by  Its  terms,  and 
not  from  the  date  of  delivery."  Id. ;  Gor- 
don V.  U.  S.  Casualty  Co.  (Tenn.  Ch.  App.) 
54  S.  W.  98. 

The  policy  here  sued  upon,  therefore,  must 
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be  construed  as  effecting  an  Insurance  iq^oo 
the  life  of  Anderson  for  a  period  beglnninc 
May  22,  1908.  The  day  upon  which.  \iy  the 
agreement  of  the  parties,  the  risk  attadwO. 
may  reasonably  he  taken  to  be  the  day 
which  was  meant  to  be  designated.  In  the 
clause  under  consideration,  as  that  of  the 
"Issoance"  of  the  policy.  The  company  In- 
serted In  the  policy  the  various  provlsiixia 
above  referred  to,  securing  to  itself  various 
benefits  which  would  naturally  pertain  to  an 
Insurance  Issued  on  the  22d  day  of  Ua7f 
rather  than  one  issued  at  a  later  time.  It 
thus  became  ^titled  to  an  earlier  payment 
of  premiums.  It  also  received  payment  for 
insuring  the  life  of  Anderson  during  a  peri- 
od which  had  already  elapsed  when  tiie  pol- 
icy was  actually  signed  and  delivered.  The 
policy,  then,  having  been  written  so  as  to 
take  effect  for  its  main  purpose  and  its 
principal  incidents,  as  of  the  22d  day  of  May, 
a  clause  which  speaks  of  the  time  of  "Issu- 
ance" of  the  policy  Is  fairly  to  be  taken  to 
refer  to  that  date.  The  clause  in  quettioa 
has  been  given  the  construction  just  Indi- 
cated in  the  case  of  Harrington  v.  Mut 
Ins.  Co.,  21  N.  D.  447,  131  N.  W.  246,  34  U 
R.  A.  (N.  S.)  373,  decided  by  the  Supreme 
Court  of  North  Dakota  since  the  rendition 
of  the  Judgment  here  under  review.  In  hold' 
Ing  that  the  period  during  which  suicide 
would  avoid  the  policy  b^n  at  the  date  of 
the  policy,  the  court  used  this  language: 
"The  company  took  premiums  for  that  pe- 
riod, iflxed.  the  date  of  the  payment  of  the 
premiums  as  of  that  date,  and  made  no  pro- 
vision In  the  contract  limiting  the  dating  bat^ 
solely  to  the  payment  of  the  premiums:  It 
is  well  settled  that,  where  there  Is  any  un- 
certainty in  the  terms  of  an  Insurance  poli- 
cy, the  policy  will  be  construed  most  favor- 
ably for  the  insured,  as  the  language  used 
in  the  policy  is  the  language  of  the  Insuring 
company."  But  beyond  these  considerations, 
there  is  a  further  ground  upon  which  the 
plaintiff's  right  to  recover  should  be  sus- 
tained. 

The  clause  in  the  application  relatire  to 
suicide  speaks  of  a  period  of  one  year  "next 
following  said  date  of  issue."  The  expres- 
sion, "said  date  of  issue,"  must  obviously  he 
referred  back  to  some  prior  clause  in  which 
the  term  "date  of  issue"  is  employed.  Such 
prior  clause  is  the  one  limiting  the  right  of 
the  insured  to  engage  In  certain  extrahazard- 
ous occupations.  In  it  the  application  states 
that  "during  the  period  of  one  year  following 
the  date  of  issuance  of  the  policy  •  •  • 
I  wiU  not  engage  in  any  o^  the  following 
•  •  *  occupations."  Clearly  the  date 
markii^  the  beginning  of  the  period  must  be 
the  same  in  each  case.  Coming  to  the  policy 
Itself,  we  find  corresponding  provisions  cov- 
ering the  two  subjects  of  occupation  and  sui- 
cide. The  clause  of  the  policy  entitled  "oc- 
cupation" states  that  as  to  occupations  other 
than  military  or  naval  service,  the  policy  is 
free  from  any  restriction  "after  one  y«ar 
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from  Its  date  as  set  forth  in  tbe  provi- 
sions of  Oie  application  endorsed  bereon  or 
attached  hereto."  Here  the  period  during 
which  the  Insured's  choice  of  occnpations  is 
to  be  limited  Is  plainly  declared  to'commence 
at  the  date  of  the  policy,  and  the  conclud- 
ing words  ("as  set  forth  in  the  provisions  of 
the  application")  atTord  a  clear  indication 
that  the  period  bo  designated  was  understood 
by  the  framer  of  the  policy  (i.  e.,  the  de- 
fendant) to  mean  the  same  period  as  that  de- 
scribed In  the  application.  The  clause  cov- 
ering suicide  varies  tbe  language  to  "one 
year  after  the  Issuance  of  this  policy,"  and 
continues  with  the  same  reference  "as  set 
fortb  in  tbe  provisions  of  the  application. 
*****  Apparently,  then,  there  was  no 
Intent  in  either  case  to  make  a  proTislou 
which  should  differ  from  that  indicated  by 
the  -terms  of  the  application.  With  refer- 
ence to  occupations,  the  company,  In  Its  pol- 
icy, gave  its  own  interpretation  to  the  phrase 
"one  year  following  tbe  date  of  Issue,"  ap- 
pearlng  In  both  clauses  of  the  appUcaticm, 
and  we  see  no  good  reason  for  believing  that 
any  other  interpretation  was  intended  to  ap- 
ply to  the  suicide  provision,  r^rding  which 
tbe  ai^lieation  followed,  in  terms,  the  lan- 
guage used  In  restricting  occnpations.  Read- 
ily the  various  clauses  of  the  policy  with 
tliose  ot  the  ai^ication  as  parts  of  one  con- 
tract, It  seems  clear  that  the  three  expres- 
sions "date  of  issue,"  "date  of  this  potlby" 
and  "issuance  of  this  policy.**  were  used  in- 
terchangeably to  express  a  single  point  of 
time. 

[4]  If.  this  be  so,  no  further  argument  Is 
needed  to  establish  tbe  conclusion  that,  un- 
der the  settled  rule  that  policies  of  insurance 
are  to  be  constmed  against  the  insurer,  tbe 
point  of  time  beginning  the  restricted  period 
of  <Hie  year  must  be  taken  to  be  tbe  date 
appearing  upon  tbe  fbce  of  the  policy.  It  fol- 
lows that,  the  defendant  having  fiilled  to  es- 
tablish thfe  only  defense  relied  upon,  tbe 
plaintiff  was,  upon  the  Acts  found,  entitled 
to  recorer. 

The  Judgment  and  the  order  appealed  from 
are  rerersed,  with  directions  td  the  court  be- 
low to  Bitet  its  conclusions  of  law  in  accord- 
ance with  the  views  here  expressed,  and 
thereupon  to  enter  Judgment  In  favor  of  tbe 
plaintiff  for  the  amount  of  .the  policy,  with 
Iniereat  at  tbe  legal  rate  from  the  thne  when 
the  loss  was  payable,  together  with  costs. 

We  concur:  SHAW,  3.t  ANGBLLOTTI,  J. 

<«5  Or.  UO) 

DBGKENBACH  et  aL  DECEBNBACH. 
(Supreme  Conrt  of  Oregon.  March  11,  1913.) 
1.  Deeds  (B  211*)  —  VALinixT— Sditicienct 

or  Etidbnce— Mental  Capacity. 

Evidence,  in  a  suit  to  eet  aside  a  deed, 
ikefd  to  show  that  defendant's  grantor  had  men- 
tal capadty  to  comprehend  the  nature  of  his 
deed. 

'  [Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  {{  637-047;  Dec.  Dig.  {  211.*] 


2.  Deeds  (|  211*)  —  Vauoitt  —  SumozBiroT 

or  BVIDENCE— UITDtlE  iNFLtlENOI. 

Evidence,  in  a  suit  to  set  aside  a  deed, 
held  meafficient  to  show  that  its  execution  was 
due  to  any  undue  influence  of  defendant  over 
her  husband,  the  grantor. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Gent 
Dig.  IS  637-^7;   Dec.  Dig.  I  211.*] 

3.  QuiETiNQ  Title  ($  7*)— Right  or  Action 
—  'Cloud  on  Title." 

A  "cloud  on  title"  arises  by  virtue  of  an 
lostrumoit  apparently  valid  up(u  its  face,  and 
which  would  put  plaintiffs  on  their  proof  as 
against  such  inBtrument  if  It  were  admitted  In 
evidence  to  support  adverse  title;  but  no  cloud 
arises  upon  an  instrument  void  upon  its  face. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  CenL  Dig.  jj  l*-33;  Dec  Dig.  f  7.* 

For  other  definltloQa,  see  Words  and  Phras- 
es, VOL  2,  pp.  1233-1235.] 

4.  Lite  Estates  (|  1*)— Natube  anu  Exist- 
ence IN  Genebal. 

An  estate  for  life,  although  one  of  free- 
hold, is  not  one*  of>  inheritaace. 

[Ed.  Note. — For  other  cases,  see  Life  Es- 
tates, Cent.  Dig.  i%l,4;  Dec  Dig.  |  1.*] 

6.  Deeds  (8  188* )— "Exception"  and  "Res- 
ervation'' DiSTINOUISHED. 

A  "reservation"  differs  from  an  "excep- 
tion," in  that  the  latter  is  a  part  of  tbe  thing 
granted  and  of  the  thing  in  esse  at  tbe  time, 
but  the  former  is  of  a  thing  newly  created  or 
reserved  out  of  a  thing  demised  that  was  not 
in  esse  before;  and  no  technical  words  are 
necessary  in  order  to  create  either. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  456;  Dec.  Dig.  8  138.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2538-2544;  vol.  8,  p.  7656;  voL 

7,  pp.  6140-6144;  vol  8,  p.  7787.] 

6.  Wills  ({  88*)—Natubb  or  XmRSUKENT^ 
Deed  oe  Will — Pbbsent  Estate. 

An  instrument,  by  which  tbe  owner  of 
land,  using  the  words,  "have  bargained  and 
sold,  and  by  these  presents  do  grant,  bargain, 
sell  and  convey"  it,  excepted  and  reserved  to 
himself  therein  a  freehold  estate  for  the  term 
of  his  natural  life,  with  full  power  of  control 
and  management  as  such  tenant  for  life,  whidi 
was  actuall}'  delivered  and  recorded,  showed 
the  Intent  of  t^e  erantor  to  convey  a  present 
estate  in  fee  to  the  grantee,  and  was  a  valid 
deed,  and  not  an  inatnunent  of  testamentary 
character. 

[Ed.  Note.— For  other  cases,  see  VnOa,  Gent 
Dig,  H  20^217;  Dec.  Dig.  |  sa*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  O.  Morrow,  Judg& 

Suit  by  John  Deckenbach  and  otbars  against 
Johanna  Deckenbach,  Judgment  for  d^end- 
ant,  and  plaintiffs  appeal.  Affirmed. 

About  1876  Jacob  Deckenbach  deserted 
his  wife  and  children  In  New  Jersey  and 
came  to  this  state,  accompanied  by  another 
woman,  with  whom  he  lived  as  his  wife  until 
her  death  In  1901.  His  first  wife  died  In 
1882.  In  1902,  for  about  six  weeks,  he  visit* 
ed  his  <AlIdren  In  New  Jersey,  but  returned 
to  this  state  and  married  the  defendant 
April  5, 1004.  On  February  5. 1906.  he  made, 
executed  under  seal  in  the  presence  of  two 
subscribing  witnesses,  acknowledged  so  as  to 
entitle  It  to  record,  and  delivered  to  the  de- 
fendant, the  following  instrument:  "Know 
all  men  by  these  presents  that  I,  Jacob  Deck- 
enbach of  Portland,  in  the  countyt  of  Mult- 
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nomab  and  state  of  Oregon,  in  conBlderation 
of  lOTe  and  affection  for  and  relationship  to 
my  beloved  wife,  Johanna  I>e<^eDbacta,  of 
Portland,  Mnltnomab  county,  state  of  Oregon, 
hare  bargained  and  sold,  and  by  these  pres- 
ents do  grant,  bargain,  sell  and  convey  unto 
the  said  Johanna  Deckenbach,  her  heirs  and 
assigns,  excepting  and  reserving  to  myself 
therein  a  freehold  estate  for  the  tei:m  of  my 
natural  life,  with  full  power  of  control  and 
management  as  such  tenant  for  life,  all  the 
following  bounded  and  described  real  prop- 
erty situated  in  the  city  of  Portland,  connty 
of  Multnomah  and  state  of  Oregon,  to  wit: 
Lots  one  and  two  in  block  one  hundred  and 
twenty-five  in  the  original  town  site  of  East 
Portland  as  the  same  appear  on  the  duly  re- 
corded plat  of  the  said  town  site  In  the  coun- 
ty clerk's  office  in  the  said  county  and  state. 
Together  with  all  and  singular  the  tene- 
ments, hereditaments  and  appurtenances 
thereunto  belonging  or  In  any  wise  appertain- 
ing, and  also  all  my  estate,  right,  title  and 
interest  in  and  to  the  same  except  as  here- 
inbefore excepted  and  reserved.  To  have  and 
to  hold  the  same  unto  the  said  Johanna 
Deckenbach,  her  heirs  and  assigns  forever. 
And  I,  Jacob  Deckenbach,  the  grantor  above 
named,  do  covenant  to  and  with  Johanna 
Deckenbach  the  above-named  grantee,  her 
heirs  and  assigns,  that  I  am  lawfully  seised 
In  fee  simple  of  the  above-granted  premises, 
and  that  the  same  are  free  from  all  incum- 
brances except  as  hereinbefore  created,  and 
that  I  win  and  my  heirs,  executors  and  ad- 
ministrators shall  warrant  and  forever  de- 
fend the  above-granted  premises  and  every 
parcel  thereof  against  the  lawful  claims  and 
demands  of  all  persons  whomsoever.  In 
witness  whereof  I,  the  grantor  above  named, 
have  hereunto  set  my  liand  and  seal  this 
Aftb  day  of  February,  A.  D.  1900.  Jacob 
Deckenbach.  [Seal.]" 

On  February  7,  1906,  the  defeoidant  caused 
this  deed  to  be  recorded  in  the  deed  records 
of  Multnomah  county.  Jacob  Deckenbach 
died  July  16,  1906,  and  the  plaintiffs,  his 
children  by  his  first  wife,  Instituted  this 
suit,  claiming  to  be  the  owners  of  the  prop- 
erty described  in  the  Instrument  quoted,  and 
asking  that  It  be  removed  as  a  cloud  on  their 
title;  that  they  be  adjudged  to  be  the  own- 
ers of  the  property  In  fee  simple,  subject  to 
the  dower  right  of  defendant;  and  ttiat  she 
account  to  them  for  the  rents  and  profits  of 
the  same  from  the  date  of  her  husband's 
death.  One  cause  of  suit  alleged  in  their 
complaint  was  that  the  conveyance  mention- 
ed was  accomplished  by  the  undue  influence 
of  the  defendant,  exercised  over  her  husband 
to  such  an  extent  that  the  transfer  of  title 
was  not  in  any  sense  his  own  doing,  but,  in 
effect,  the  act  and  deed  of  the  defendant 
The  second  cause  of  suit,  the  relations  of  the 
parties  and  the  execution  of  the  conveyance 
b^ng  described,  is  summed  up  in  this  allega- 
tion: "That  said  instrument  purporting  to 
be  «  deed  and  set  out  In  paragrapli  4  of  the 


first  cause  of  suit  herein,  and  by  reference 
made  a  part  of  this  second  and  further  and 
separate  cause  of  suit,  is  inoperative  as  a 
deed  of  conveyance,  for  the  reason  that  by 
said  instrument  purporting  to  be  a  deed  no 
present  or  vested  Interest  In  .the  real  property 
described  in  said  Instrument  was  conveyed  or 
transferred  to  or  vested  in  the  defendant, 
and  that  said  defendant  acquired  no  inter- 
est in  or  to  said  real  property  by  reason  of 
said  Instrument  purportir^  to  be  a  deed,  and 
the  same  was  and  Is  Inoperative  as  a  deed  of 
conveyance."  The  answer  traverses  all  the 
allegations  of  undue  influence,  as  well  as  the 
second  cause  of  suit,  above  quoted.  The  cir- 
cuit court,  after  hearing  the  testimony,  im- 
dered  a  decree  dismissing  the  suit,  and  the 
plaintiff^  have  appealed. 

Leroy  Lomax,  of  Portland  (Slnnott  A 
Adams,  of  Portland,  on  the  brief),  for  appel- 
lants. Thad..  W.  Yreeiand  and  Chas.  H. 
Carey,  both  of  Portland  (Carey  &  Ken,  of 
Portland,  on  the  brief),  for  respond^t 

BURNETT,  3.  (after  stating  the  facts  as 
above).  [1, 2]  Concerning  the  first  caose 
of  suit,  a  careful  reading  of  all  the  testi- 
mony discloses  that  the  decedent  deserted 
his  first  wife  and  his  children,  the  plaintiffs, 
in  1876.  He  afterwards  came  to  this  state  and 
lived  for  some  years  with  the  woman  allud- 
ed to  as  his  second  wife  until  her  death, 
never  having  had  any  communication  with 
his  real,  wife  or  his  children.  After  his  mar- 
riage with  defendant  he  continued  to  attraid 
to  his  business,  having  amassed  considerable 
property,  both  real  and  personal  He  is  de- 
scribed by  all  the  numerous  witnesses  who 
knew  him  as  a  very  determined  man,  not 
easily  influenced  by  any  one.  He  made  a  will 
some  time  after  his  marriage  with  the  de- 
fendant, in  which  he  bequeathed  to  her 
flO,000  and  made  sundry  bequests  to  hiit 
children,  the  plaintiffs.  Afterwards,  and  a 
few  days  before  the  date  of  the  deed  In  qaee- 
tion,  he  visited  the  office  of  his  attorney 
alone  and  gave  him  directions  about  yre^paT- 
ing  the  wnveyance  of  the  really  in  question 
to  the  defendant,  reserving  to  himself  the 
use  and  ^oyment  of  the  same  during  bis 
life.  After  the  deed  was  prepared,  he  ar- 
ranged a  meeting  between  himself,  the  at- 
torney, and  the  other  subscribing  witness  at 
his  home,  where  be  executed  the  document 
in  legal  form  and  at  once  delivered  it  to  the 
defendant,  at  the  same  time  destroying  the 
will  already  mentioned.  While  the  testi- 
mony shows  that,  on  account  of  the  marital 
relations  existing  between  him  and  the  de- 
fendant, there  was  opportanity  for  her  to 
beguile  him  into  executing  the  deed,  there  is 
no  word  in  the  evidence  showing  that  she 
ever  intimated  to  him  that  he  should  make 
the  conveyance  In  question.  On  the  contrary, 
she  testified  that  she  had  never  asked  for 
such  a  conv^auoe,  and  knew  nothing  what- 
ever of  Us  intentioiia  to  ozecate  ontU  tin 
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Twy  tbn»  when  lie  signed  It  and  delivered  It 
to  her.  An  that  la  attnnpted  to  be  Shown 
directly  by  the  testimony  Is  that  during 
tb^  married  life  he  was  ill  on  several  <m!- 
caslons,  and  at  the  time  of  making  the  deed 
he  was  in  declining  health;  but  it  la  clearly 
proved  that  the  next  day  after  the  transac- 
tion the  decedait  and  the  defendant  went  to 
OaUfomla  on  a  pleasure  trip  lasting  for 
Neveral  weeks,  and  after  their  retam  to 
Portland,  where  they  resided,  be  enperintend- 
ed  tbe  erection  of  a  brtek  building  on  the 
property  involved,  and  continued  actively  In 
that  employnunt  until  a  short  time  before 
his  death.  The  testimony  impresses  as  with 
the  belief,  and  we  so  find,  that  he  had  the 
mental  capacity  to  know  and  comprehend  the 
natnre  of  the  business  in  which  he  was  en- 
gaged, and  that  the  aUegattcin  of  undue  In- 
fluence exerted  over  him  falls  tm  want  ot 
proof.  As  against  that  charge  the  deed  is 
valid,  within  the  meaning  of  the  following 
authorities:  Gamagle  v.  Divan,  SI  Or.  866, 
49  Pac.  801;  Swank  v.  Swank,  8T  Or.  439, 
«1  Pac  846;  Dean  v.  Dean,  42  Or.  29(^  70 
Paa  1039;  Hamilton  v.  Holmea,  48  Or.  468, 
H4  Ptx.  164;  Piefcettfs  Will,  49  Or.  127,  91 
Vac  877;  Reeder  v.  Beeder,  flO  Or.  204,  91 
Pac  1076;  Ames  v.  Moore,  54  Or.  274,  101 
Pa&  709;  Hansfleld  v.  HiU,  SO  Or.  400,  107 
Pac  471,  108  Faa  1007;  Stevena  T.  Hyera, 
121  Fa&  484. 

[>]  As  to  the  seomd  cause  of  anlt,  we  ob- 
serve that  the  allegation,  above. quoted,  con- 
tains nothing  more  than  legal  conclusions 
respecting  the  construction  to  be  placed  upon 
the  Instrument  In  qnesUra.  If  these  deduc- 
tions are  correct,  the  Invalidity  of  the  deed 
la  aroarcnt  upon  Its  fhce^  and  would  prove 
no  obstacle  against  the  platntlffs,  in  an  ac- 
tion at  law,  to  recover  possession  of  tiie  prop- 
erty deacoidlng  to  thMn  tarn  their  ancestor. 
A  dond  upon  one's  title  arises  by  virtue  of 
an  instrument  apparmUy  valid  upon  Its  face, 
and  whteh  would  put  the  plaintiffs  upon  their 
proof  as  against  such  an  instniment  If  It 
were  adndtted  In  evidence  to  sui^ort  an  ad- 
verse title;  but  no  cloud  ariaea  upon  an  In- 
strumrat  void  upon  Ita  face. 

[4-f]  Paaslng,  howevtf,  to  the  principal 
dilute  tm  this  branch  of  the  suit,  it  la  con- 
tended, in  substance,  by  the  plaintiffs  that 
the  docnmoit  In  question  conveyed  no  pres- 
ent estate  out  of  the  grantor,  bat  attempted 
to  create  an  interest  which  would  come  into 
bring  at  some  future  time,  and  heoce  was 
void  as  a  deed  of  conveyance.  They  argued 
that  because  of  these  words,  '^excepting  and 
reserving  to  myself  therein  a  fndtold  estate 
for  the  term  of  my  natural  life,  with  full 
power  of  control  and  management  aa  such 
tenant  for  life,"  ttie  grantor  kept  for  him- 
self the  entire  estate^  paaslng  nothing  at  the 
time  to  the  defoidant,  and  maintained  that 
he  was  still  seised  and  possessed  of  the  prop- 
erty, which  after  his  death  descended  to 
them  unaffected  by  the  tnstmment 

SectloB  7100^  U  a  Lw,  reada  thua:  "Coo- 


v^anees  of  lands,  w  of  any  estate  or  In- 
terest therein,  may  be  made  by  deed,  signed 
and  sealed  by  the  jwrson  from  whom  the 
estate  or  interest  la  Intended  to  pass,  being 
of  lawful  age  or  by  bis  lawful  agent  or 
attorney  and  acknowledged  or  proved,  and 
recorded  aa  directed  in  this  chapter  without 
any  other  act  or  ceremony  whatever."  This 
comprises  the  whole  formula  for  convey anc- 
Ing,  and  dispenses  with  the  common-law  liv- 
ery of  seisin. 

Aa  we  construe  this  deed,  the  grantor  con- 
veyed at  tike  time  tike  fee«lmple  estate  In 
the  realty  mentioned,  aut^ect  to  his  own  Ufe 
estate  therdn.  Aa  indicating  a  grant  in 
pnesentl,  we  have  only  to  look  at  the  words 
of  the  Instrument,  "have  bargained  and  sold, 
and  by  these  presents  do  grant,  bargain,  sell 
and  otmvay."  Theae  are  words  presmt 
grants  and  consequeidly  Indicate  an  Intention 
ct  the  grantor  to  ctmv^  at  ttie  time  a  thai 
actual  Interest  In  tiie  lands  mentioned.  In- 
deed, he  retain*  "the  contna  of  the  estate 
for  the  tenn  of  my  natural  life,  with  full 
power  of  control  and  management  aa  such 
tnant  for  life."  An  esteto  for  life,  although 
<me  of  freehold.  Is  not  one  of .  Inheritance, 
and  it  will  be  observed  that  It  does  not  re- 
serve the  right  to  convey  the  property,  but 
only  the  power  to  control  and  manage;  and 
not  mly  so,  but  those  functiona  are  to  be 
exercised  only  as  such  tmant  tor  Ute.  If 
Deckenbacfa  and  the  defendant  had  been 
divorced  after  the  encution  and  deltveiy 
of  the  deed  In  queathm,  without  any  ad- 
justment of  th^  holdings  ttt  realty,  no  <»e 
would  contend  that  a  clear  title  to  the  prop- 
erty  described  in  the  Instrument  could  have 
been  acquired  without  a  conveyance  from 
Johanna  Deckmbach. 

It  la  argued  that  beeaose  the  e»!4»tlon 
and  reservalton  appear  In  what  la  technical- 
ly known  aa  "the  pxemlsea"  In  the  deed  It 
must  be  construed  aa  retaining  the  whole 
estate,  postponhig  all  title  to  the  grantee 
until  after  the  death  of  the  grantm;  but, 
as  said  In  Bryan  v.  Brad^,  16  Oonn.  474, 
481:  "A  reservation  differs  from -an  ezcep- 
tkm  In  this:  That  the  lattor  la  eivw  a  port 
of  tile  thing  granted  and  of  the  thing  In 
esse  at  tiie  time;  bat  the  fomiM-  la  <rf  a 
thing  newly  created  or  reserved  out  of  a 
thing  dottiaed  that  was  not  In  ease  before. 
No  tedinlcal  words  are  necessary  in  ordw 
to  create  either;  and  the  real  sense  of  the 
instrument  la  to  prevail;  and  In  aeveral  of 
the  cases  put  in  the  Toudistone  the  word 
'reserve*  is  used.  And  Comyn  says:  'An 
exception  may  be  made  by  the  word  **n- 
serving,"  which  has  sometimea  the  force  of 
an  exception  or  saving.' "  No  advantage  to 
the  plaintiffs,  therefore,  can  be  predicated 
on  a  technical  distinction  between  a  reewva- 
tlon  and  an  exception  as  against  the  real 
intent  of  the  grantor  as  revealed  by  a  oon- 
stderaUon  of  the  entire  instnunent 

The  canon  of  conetmction  in  cases  like 
this  is  thus  laid  down  by  Mr.  Justice  Bakln 
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la  SappiDgfleld  t.  King,  49  Or.  102,  108,  88 
Pac.  142,  144  (8  L.  R.  A.  [N.  S.]  1066) :  "Did 
the  maker  Intend  to  convey  any  estate  or 
interest  whatever  to  vest  before  bis  death 
and  apon  the  execntlon  of  the  paper,  or, 
upon  the  other  hand,  did  he  intebd  that  all 
the  Interest  or  estate  should  take  effect  only 
at  his  death?  If  the  former,  it  is  a  deed; 
If  the  latter.  It  ia  testamentary  and  revo- 
cable." 

Taking  it  by  Its  four  corners,  conaiderlDg 
the  words  of  present  grant,  remembering 
that  the  grantor  retained  only  the  control 
»nd  management  of  the  property  as  tenant 
for  life,  not  as  owner  of  the  fee,  and  tak- 
ing Into  account  Its  actual  present  delivery 
iind  record,  the  effect  of  the  Instrument  In 
question  was  to  convey  a  present  estate  to 
the  grantee;  and  It  must  be  construed  as 
a  valid  deed.  Saunders  v.  Saunders,  IIS 
Iowa,  275,  88  N.  W.  329 ;  Cone  v.  Cone,  118 
Iowa,  458,  82  N.  W.  665;  Cross  T.  Benson. 
68  Kan.  405,  75  Pac.  568,  64  L.  R,  A.  560; 
Christ  V.  Kuehne,  172  Mo.  118,  72  S.  W. 
537;  Stamper  v.  Venable,  117  Tenn.  657,  97 
S.  W.  812;  Slbly  v.  Somers,  62  N.  J.  Eq. 
595,  60  Atl.  321;  Pentico  t.  Hays,  75  Kan. 
76,  88  Pac.  738,  9  L.  R.  A.  (N.  S.)  224;  Kytle 
V.  Kytle,  128  Ga.  387,  57  S.  E.  748;  White 
v.  Willard,  232  111.  464,  83  N.  E.  954;  Brady 
V.  Fuller,  78  Kan.  448,  96  Pac.  854;  Thomas 
V.  Sewing  Mach.  Co.,  105  Minn.  88,  117  N. 
W.  155;  Mclntyre  v.  Mclntyre's  Estate,  156 
Mich.  240,  120  N.  W.  687;  Tansel  T.  Smith 
(Ind.  App.)  03  N.  E.  648;  Pruett  v.  CoW- 
sart,  136  Ga.  766,  72  S.  E.  30;  Mays  v. 
Fletcher,  137  Ga.  27,  72  S.  E.  408 ;  Spencer 
V.  Razor,  261  III.  278,  96  N.  E.  300;  Tlm- 
mons  T.  Tlmmons  (Ind.  App.)  96  N.  E.  622; 
Beebe  t.  McKenzle,  19  Or.  296,  24  Pac.  236; 
Prlndle  T.  Iowa  Soldiers'  and  Orphans'  Home, 
163  Iowa,  234,  133  N.  W.  106. 

With  Uie  InlQuIty  of  the  grantor  In  de- 
serting his  family  and  leaving  them  de[>end- 
ent  on  their  own  resources  for  so  many  years, 
or  with  the  propriety  of  his  conveying  to 
his  wife  the  great  balk  of  bis  property,  leav- 
ing to  his  children  only  about  $3,800  worth 
of  pergonal  property,  as  disclosed  by  the 
record,  we  have  notlilng  to  do,  any  more 
than  if  he  had  wasted  his  substance  in  rlotons 
living  In  a  far  country.  The  property  was 
bis  In  fee  simple,  and  it  could  make  no 
difference  In  the  decision  of  this  case  what 
he  did  with  it,  so  long  as  he  was  competent 
to  act  as  he  chose. 

The  decree  of  the  circuit  court  la  affirmed. 


(65  Or.  U) 

WHITE  et  al.  V.  PROEBJBTEL  et  aL 

(Supreme  Court  of  Oregon.    March  18,  1913.) 

1.  Refobmation  of  Instsuments  (§  45*)  — 
EviDKNCE— Interest  of  Plaimtiff. 

In  a  suit  to  reform  a  deed  executed  by  de- 
fendant BO  at  to  include  lot  5  in  section  21, 
where  it  was  shown  that  lot  5  was  subseqaent- 
ly  conveyed  to  G.,  that  G.  prepared  and  filed  a 


plat  of  a  tract  descrUied  aj  tb«  "Q.  tracts  in 
section  21,  and  snbsegaeDtly  conveyed  lots 
therein  to  plaintLEEs  bj  reference  to  the  plat, 
it  was  ■amciently  shown  that  plaintiffs*  lots 
were  in  lot  5  to  enable  them  to  sue  for  a  ref- 
ormation of  defendant's  deed,  especially  wbeie 
defendant  had  himself  conveyed  land  by  refer- 
ence to  the  plat  of  the  G.  tract 

[Ed.  Note.— For  other  cases,  see  Beformatiaa. 
of  Instruments.  Cent.  Dig.  H  167-193;  Dec. 
Dig.  f  45.*] 

2.  Estoppel  (§  32*)— DEscBipnoir  of  P«op- 

EBTY— RefeBENCE  TO  PlaT. 

A  person  who  conveys  lots  described  by 
reference  to  a  plat  prepared  and  recorded  1^ 
another  is  bound  by  such  plat. 

[Ed.  Note.— For  other  cases,  see  Bstoppelr 
Cent.  Dig.  {  81;  Dec  Dig.  | 

3,  Refobication  of  Insibuments  (I  45*)  — 
Mistake— SuFFiciENcy  of  Evidence. 

In  a  suit  to  reform  a  deed,  evidence  \eld 
to  show  that  a  reference  to  the  northwest  quar- 
ter of  the  southwest  quarter  of  a  section  waa 
inserted  by  mistake  for  "northwest  quarter 
the  Boutbeaat  quarter." 

[Ed.  Note.- For  other  cases,  aee  Refonnation 
of  Instmmentfl,  Gent  Dig.  H  157-198;  Dec 
Dig.  i  45.*] 

Appeal  from  CSrcnlt  Court,  Multnomaft 
County;  Henry  R  McGinn,  Judge. 

Action  by  Amanda  F.  White  and  others 
against  Fred^<^  Proebatel  and  Media 
Proebstel,  bis  wife,  and  others.  From  a 
judgmmt  for  plaintiffs.  Media  Proebstel* 
individually,  and  aa  executrix  of  Frederick 
Proebstel,  deceased,  appeals.  Affirmed. 

This  is  a  suit  to  reform  a  deed  from 
Frederick  Proebstel  to  Wendel  Proebstel,  ex- 
ecuted on  the  24th  day  of  September,  1857, 
and  to  cancel  a  deed  made  by  Fredaick 
Proebstel  to  W.  J.  Snodgrass.  and  one  by  W. 
J.  Snodgrass  to  Frederick  Proebstel,  both 
relating  to  the  same  property,  also  to  quiet 
the  titled  of  the  plaintiffs  to  parts  of  the  prop- 
erty misdescrlbed  In  the  flrst-named  deed, 
and  for  other  relief.  It  appoiFs  that  on 
March  16,  1854,  Frederick  Proebstel  located 
upon  and  gave  notice  to  the  Surveyor  Gen- 
eral of  Oregon  of  his  claim  as  a  donation 
land  claimant  for  160  acres  of  land  described 
as  follows  In  his  notice:  "Fractional  ninth- 
west  quarter  of  southeast  quarter  of  section 
21;  fractional  northeast  quarter  of  south- 
west quarter  of  section  21;  fractional  north- 
west quarter,  section  21;  fractional  northeast 
quarter  of  northeast  quarter  of  section  20." 
Thereafter,  on  the  13th  day  of  March,  1857. 
there  was  issued  to  him  by  the  register  and 
receiver  of  the  United  States  h&nA  Office,  at 
Oregon  city,  a  certlBcate  of  proof  of  reel' 
dcnce  and  payment  for  said  land.  In  which 
the  land  is  described  as:  "River  lot  No.  1 
in  section  20:  river  lots  Nob.  1  and  2  In 
section  21;  and  fractional  river  lota  No.  3 
in  section  21.  The  east  half  of  the  northwest 
quarter  of  section  21,  fractional  northwest 
quarter  of  the  southeast  quarter  of  section 
21  In  township  No.  1  north  of  range  No.  1 
east  of  the  WUlamette  meridian,  containing 
169.29  acres.**  Tbereafter,  on  the  11th  day 
of  September,  1865,  a  patent  was  Issued  by 


•For  oU»r  oum  sm  sank*  topic  utA  secUon  NUUBSR  In  Doe.  Dig.  *  Am.  Dig.  Koy-Nob  StrlM  *  R«B'r  Inta« 


Digitized  by 


Google 


tbe  United  States  to  tbe  nid  Frederick 
Piocbstel  for  said  land  described  In  the  pat- 
ent as:  "Lot  one  In  section  twenty;  lota  one, 
two,  three  and  five  and  the  east  half  of  the 
northwest  quart«  twenty-one,  all  In  town- 
ship one  north  of  range  one  east  In  the  dis- 
trict of  lands  subject  to  sale  at  Oregon  cdty, 
Oregon,  containing  one  hundred  and  sixty 
ftcre^  and  fourteen  hundredths  of  an  acre." 
Prior  to  the  issue  of  the  patent,  nom^,  on 
the  21th  day  of  September,  1857,  Frederick 
Proebstel  conveyed  to  Woidel  Proebstel  the 
following  described  land:  "Blrer  lot  No.  1 
In  section  20,  rirer  lots  Ko.  1  &  2  in  section 
21,  and  fractional  river  lot  No.  3  In  section 
21.  The  east  h^  of  the  northwest  Quarter 
of  sectltm  21«  fractional  northwest  quarter  of 
the  southwest  quarter  of  section  21  In  town* 
ship  No.  1  north  of  range  No.  1  east  of  the 
Willamette  meridian,  containing  one  hundred 
and  fifty  nine  29A00  acres  (159.2^/100)." 
It  will  be  noticed  that  the  descripUon  In  this 
deed  by  Frederick  Proebstel  to  Wendel  Pro- 
ebstel follows  literally  the  description  con- 
tained In  the  roister  and  receiver's  receipt, 
except  that  the  description  of  the  tract  last 
named  Is  givot  as,  "Fractl<mal  northwest 
quarter  of  the  southwest  quarter  of  section 
21,"  Instead  of  "northwest  quarter  of  the 
soatheast  quartw."  The  property  was  never 
fenced,  but  tbneafter  was  used  for  stock 
purposes  by  Wendel  Proebstel  until  January 

20,  1872,  when  he  conveyed  It  to  P.  T.  Smith 
and  G.  W.  Burrage,  In  which  conveyance  he 
describes  the  land  as  situated  In  "sections 
twenty  and  twenty-one  of  township  one  north 
of  range  one  east  of  the  Willamette  meridian, 
the  same  being  the  Frederick  Proebstel 
land  claim  more  particularly  described  as 
follows:  [Using  the  description  given  in  the 
patent  to  Frederick  Proebstti]."  On  January 

4.  1ST5,  Smith  and  Burrage  conveyed  to  M. 

5.  Grlswold :  "liot  five  (5)  of  section  twenty- 
one  (21)  of  township  one  (1)  north  of  range 
one  <1)  east  of  the  Willamette  meridian.  The 
»ame  being  part  of  the  Frederick  Proebstel 
donation  land  claim.  *  •  *  Containing 
8.66  acres."  This  description  of  lot  5  of  sec- 
tion 21,  it  will  be  noted,  is  the  same  as  that 
used  in  the  patent,  and  refers  to  the  same 
tract  described  In  the  register  and  receiver's 
receipt  as  the  "fractional  northwest  quarter 
of  the  southeast  quarter  of  section  21."  On 
the  13th  day  of  February,  1883,  the  said 
Orlawold  platted  Into  lots  and  streets  050 
feet  by  286  feet  of  the  east  part  of  said  lot 
5  as:  "Plat  of  Grlswold  tract,  being  part  of 
'City  View  addition  to  Alblna,'  situate  In  sec. 

21,  T.  1  N.,  B.  1  a,  near  Alblna"— and  filed 
said  plat  In  the  county  clerk's  office  of 
Multnomah  county ;  there  being  no  other  de- 
scription on  the  plat  disclosing  the  ground 
platted  from  which  it  can  be  located.  Ac- 
companying the  plat  there  was  also  filed  and 
recorded  at  the  same  time  a  deed  of  dedica- 
tion execnted  by  Grlswold  aiid  his  wife  on 
February  13,  1883;  the  dedication  being  in 
the  following  words:  *^lat  Book  1,  page  68. 
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Oriswold  to  tbe  public.  IQiow  all  men  by 
these  presoitB,  ttiat  w^  M.  8.  Grlswold  and 
Jennie  F.  Otlswold,  do  herein  main,  estab- 
lish and  declare  this  map  and  plat  to  be 
the  plat  of  the  'Grlswold  tract,'  being  a  part 
of  the  at7  Tlew  addition  to  Albino,  in 
Uultnomah  county,  Oregon.  The  lands  rep- 
resented fiiercln  b^ng  npim  a  part  of  tiie 
donation  land  claim  of  Frederick  Proebstel, 
situate,  lying  and  b^ng  In  the  county  pf 
Multnomah  and  state  of  Oregtm.  And  we 
do  hereby  dedicate  to  the  nse  of  the  public 
as  streets,  alleys,  avenues  and  public  grounds 
all  sudi  pOTtions  of  said  land  upon  said  map 
and  so  represented  as  tbe  same  are  tiievenp- 
on  laid  down  and  mapped.  •  •  *'* 
Thereafter  tbe  plaints  sepaxat^,  In  tbe 
years  1S02,  1893,  and  1804,  purchased  from 
said  Griswol^  and  received  deeds  therefw, 
lots  in  said  Grlswold  tract  as  follows: 
Amanda  F.  White,  lote  4  and  H,  block  11; 
BllxabeUk  M.  CedweU,  lots  6  and  7,  block  11 ; 
Lettle  Lyons,  lot  1,  Uock  IS;  and  Mary  I. 
Norton,  lot  8,  block  11,  and  lot  8,  block  13. 
Platntifl  OLara  B.  H<wey  withdrew  from  the 
case  before  trial,  and  seeks  no  relief  here. 

It  appears  from  tbe  maps  and  testimony 
that  the  Willamette  river  meanders  through 
the  southwest  quarter  of  said  section  21,  so 
as  to  cover  the  whole  of  said  northwest 
quarts  of  the  southwest  quarter ;  and  there- 
fore that  there  Is  no  Pactional  northwest 
quarter  of  the  southwest  quarter  of  section 
21,  or  if  there  be  that  it  was  not  a  part  of 
the  Frederick  Proebstel  donation  land  claim. 
On  October  8,  1908,  Frederick  Proebstel  con- 
veyed to  W.  J.  Snodgrass  a  part  of  said  lot 
5  in  section  21,  not  platted  by  Grlswold,  and 
certain  lots  and  blocks  in  the  Grlswold  tract, 
described  with  reference  to  the  "Griswold 
plat,"  thus  making  Frederick  Proebst^  a 
par^  to  the  plat,  and  he  is  bound  by  it. 
Oregon  City  v.  Oregon  &  California  R.  Co., 
44  Or.  166,  74  Pac.  024;  Kuck  v.  Wakefield. 
5S  Or.  540, 116  Pac.  428. 

There  was  admitted  in  evidence  a  decree 
of  the  circuit  court  of  the  state  of  Oregon 
for  Multnomah  county,  rendered  on  the  26th 
day  of  January,  1909,  In  the  case  of  David 
Goodsell  as  administrator  of  the  estate  of  M. 
S.  Griswold,  deceased,  et  aL  v.  Frederick 
Proebstel  et  al.  to  reform  this  deed  of  Fred- 
erick Proebstel  to  Wendel  Proebstel,  in  which 
suit  Proebstel  appeared  and  the  court  de- 
creed the  reformation  of  the  description  in 
the  said  deed  to  make  it  Include  lot  5  of  sec- 
tion 21,  township  1  north,  range  1  east,  Wil- 
lamette meridian,  Instead  of  reading:  "Frac- 
tional northwest  quarter  of  southwest  quar- 
ter of  section  21."  The  Snodgrass  heirs  hav- 
ing filed  a  disclaimer  here,  ihey  are  eliminated 
from  the  case;  and  Frederick  Proebstel  testl- 
Qes  that  tbe  deed  to  Snodgrass  was  only  a 
trust  to  help  Proebstel  get  the  title  straight- 
ened ont,  and  in  his  answer  asks  to  have  the 
deed  to  Snodgrass  canceled.  Frederick 
Proebstel  died  since  tbe  trial  of  the  case,  and 
the  suit  was  ordered  continued  against  Med- 
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ia  Proebstel,  administratrix  of  his  estata 
The  plaintUfs  paid  taxes  on  their  respecUve 
lots  continaously  from  the  dates  of  their  re- 
spective purchases,  iKglnniog  about  1892  or 
1S93.  until  the  time  of  the  triaL  Upon  the 
trial,  fiitdings  were  made  sustaining  the  con- 
tention of  plaintiffs,  and  Media  Proebstel  In- 
dividually and  as  administratrix,  appeals. 

Martin  L  Pipes  and  Henry  St  Bayner, 
both  of  Portland,  for  appellant.  George  J. 
Periling,  of  Portland,  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  Counsd  claims  to  haVe  offered  the 
decree  In  the  case  of  QoodseU  v.  Proebstel 
In  evidence  only  to  show  an  admlssioa  on  the 
part  of  Frederick  Proebstel  In  allowing  the 
decree  to  go  against  him  reforming  the  deed ; 
and,  plaintiff  claiming  no  more,  It  la  not  nec- 
essary to  consider  whether  the  reformation 
of  the  deed  oiwrated  to  actually  reform  the 
deed,  or  was  only  a  quieting  of  the  Utle  of 
the  plaintiffs  in  that  suit. 

[1,2}  Defendants  contend  that  the  deeds 
from  Griswold  to  the  plaintiffs  are  void,  lie- 
cause  the  plat  to  which  they  refer  is  too  In- 
definite to  identify  the  property  or  to  connect 
them  with  the  alleged  error  in  the  deed  from 
Frederick  Proebstel  to  Wendel  ProelMtel; 
but  the  deed  and  plat,  taken  together,  are  not 
void  for  failure  to  identify  the  prop^y. 
That  is  certain  which  can  be  made  certain. 
Bogard  V.  Bartian,  52  Or.  121,  96  Pac.  673, 
182  Am.  St  Rep.  676.  where  It  Is  said  that.Sf 
a  tract  or  lot  has  acquired  a  name  to  distin- 
guish It,  and  by  which  it  is  known,  the  same 
may  be  conveyed  without  reference  to  the 
boundaries.  This  tract  Is  known  as  "plat  of 
the  Grlswold  tract,**  being  a  part  of  the  Glt7 
View  addition  of  Alblna,  In  section  21,  town- 
ship 1  north,  range  1  east,  near  Alblna,  and 
the  deed  of  dedication  describes  it  as  upon  a 
part  of  the  donation  land  claim  of  Frederick 
Proebstel,  and  lot  S  of  said  section  21  was 
conv^ed  to  Grlswold;  therefore  we  now 
have  the  "plat  of  the  Oriawold  tract"  located 
as  part  of  said  lot  6.  By  Proebstel's  deed  to 
SnodgcasB,  be  conveys  by  metes  and  bounds 
the  west  406^  feet  of  said  lot,  and  "also  lots 
1,  2,  and  8  in  block  IS  and  lots  4.  6,  6,  7,  and 
8  In  block  11  of  ttie  Oriswold  tract"  Thus 
by  Proebstel  himself  we  have  further  Identity 
of  the  platted  ground  as  lot  6,  section  21.  If 
the  40-acre  tract  were  Just  80  rods  long,  that 
wonld  make  it  1,S20  feet  in  length.  The  plat 
Inclndea  060  feet  east  and  west  of  the  Oris- 
wold tract,  and  the  part  described  by  metes 
and  bonnds  In  the  Proebstel  deed  to  Snod- 
grass  Is  408.9  feet,  whliA  takes  the  whole 
of  the  said  lot  6.  First,  we  have  a  name 
that  Identifies  the  platted  ground  as  the 
"Grlswold  tract,"  and  extrinsic  evidence  may 
be  resorted  to  to  locate  it  Proebstel  also  is 
bound  by  the  plat,  as  he  conveyed  lots  de- 
scribed by  reference  thereto.  Oregon  City 
T.  Oregon  &  California  R.  Co.,  supra;  Kuck 
v.  Wakefield,  supra.  So  ftir  as  the  identity 


of  the  j/iat  Is  concerned,  this  case  la  alniost 
identical  with  Jaeger  v.  Harr,  62  Or.  — ,  123 
Pac.  61.  There  was  no  occasion  to  locate  Oie 
several  lots  of  the  plaintiffs  other  than  as 
part  of  lot  6,  section  21,  th^  title  bdng  In 
question  only  so  far  as  relates  to  the  Mxor 
In  the  Proebstel  deed;  and  we  hold  t3iat  the 
description  la  sufficient  for  tliat  purpose. 
However,  there  Is  sufficient  extraneons  evi- 
dence here  as  to  the  particular  location  ot 
the  lots  of  these  plalnUffs  to  locate  than 
were  that  necessary. 

[3]  This  brings  US  to  the  real  questioo  la 
the  case,  Was  there  a  mistake  made  In  the 
deed  from  Frederick  Proebstel  to  Wendel 
Proebstel  of  date  September  24,  185T!  The 
deed  from  Frederick  Proebstel  to  Wendel 
Proebstel  was  executed  in  Portland  before  a 
justice  of  the  peace;  and  by  the  fact  tliat 
the  description  of  the  property  In  the  deed 
follows  so  clostiy  the  exact  words  and  ex- 
pressions of  the  register  and  receiver's  re- 
cdpt,  except  In  using  the  word  "west"  in- 
stead of  "east,"  It  Is  plain  that  the  scrivener 
bad  the  register  and  receiver's  rec^pt  before 
him,  and  attempted  to  copy  therefrom  tiie 
description.  This,  taken  in  connection  with 
the  ftict  that  there  Is  no  northwest  Quarter 
of  the  southwest  quarter  of  sectton  21,  In 
the  township  mentioned,  shows  ttiat  It  was 
a  mistake  to  include  sndi.  l%ere  is  wamfba 
<drcumstance  that  had  great  weight  In  bring- 
ing us  to  this  condoslon,  namely,  <m  l&rdi 
9,  1901,  tlie  Title  Guarantee  ft  Trust  Oom- 
pany,  with  a  view  to  insure  the  title  to  the 
"Grlswold  tract,"  wrote  to  Fredralck  Prod>- 
Btel,  the  letter  being  Exhibit  U,  as  follows: 
"[Letter  head.]  Portland,  Or^cm,  Mardi  9th, 
1001.  Fredwlck  Proebstel.  Bsq.,  Bater  CUy, 
Oregon— Dear  Sir:  In  examining  the  title  to 
a  tract  of  land  within  the  boundaries  ct  the 
donation  land  daim  covered  by  your  patent 
from  the  United  States  dated  Febmarr  Uth, 
1666,  and  recorded  In  this  eovnty,  we  find 
that  on  the  24th  day  of  Septembtf,  18S7, 
yon  made  a  deed  to  Wendel  Proebstel,  your 
brother,  for  certain  property  which  we  think 
was  Intended  as  your  entire  donation  land 
claim.  This  deed  has  been  recorded  in  Book 
A,  page  488,  of  our  records.  The  description 
in  this  deed  is  evidently  erroneous,  tm  part 
of  the  property  mentioned  is  in  the  Willamette 
river,  instead  of  wlttiin  the  boundaries  of 
your  claim.  Of  course  *at  this  time  you  can- 
not recall  the  exact  descr^<m  ot  t3ie  prop- 
erty whidb  yon  conveyed  to  your  brotiier, 
Wendel,  but  will  you  write  ns  whether  or  not 
It  was  your  intwtlon  to  convey  your  esMxe 
claim.  Tours  very  tmly." 

Proebstel  answered:  "La  Grande,  Or^tm, 
4r-20th,  1901.  T.  G.  &  T.  Co.,  Portland, 
Oregon — Gentlemen:  If  the  numbers  are 
wrong  on  the  deed  I  made  to  the  property 
you  mention,  I  will  try  and  make  it  right 
for  a  reasonable  consideration.  Very  respect- 
fully, Fred  Proebstel." 

This  was  evidently  the  first  Information 
FrederidE  Proebstel  had  of  the  mlstalte  In 
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the  deed,  and  tbe  first  time  he  attenii>ted  to 
profit  hy  It  His  letter  mnat  be  considered 
with  reference  to  the  letter  from  the  Title 
Guarantee  &  Trust  Corai>any  to  him,  and,  so 
considered,  Is  a  practical  admission  that  It 
was  his  intention  to  convey  hie  entire  dona- 
tion land  claim  to  his  brother,  and  that  at 
that  time  his  only  interest  In  It  was  to  find 
how  much  there  was  in  it  for  him.  That 
feature  of  the  sltnatlon  seems  to  have  grown 
on  him  with  time,  and  the  possibilities  there- 
after developed.  This  Is  shown  in  his  own 
testimony.  On  October  8,  1908,  he  conveyed 
by  warranty  deed  to  W.  J.  Snodgrass  the 
parts  of  this  lot  S  which  had  not  been  trans- 
ferred by  Grls\\-oId ;  but  in  his  testimony  he 
says  that  he  made  the  deed  to  Snodgrass  in 
trust.  *'He  was  going  to  see  that —  He  was 
going  to  tabe  It  to  law,  and  see  If  there  was 
any  law  against  It.  •  •  •  I  sold  It  to 
Snodgrass  in  that  way;  that  he  was  to  see 
It  through  and  see  If  they  are  going  to  sue 
It  •  *  •  That  land  was  mine.  I  bad 
never  sold  it"  Thereafter  Snodgrass  negotiat- 
ed with  some  of  these  parties,  asking  $250  a 
lot  to  settle.  In  attempting  to  make  plausible 
his  contention,  Proebstel  testifies:  "I  sold 
him  [meaning  Wendel  Proebstel]  what  was 
In  the  bottom;  what  land  I  had  In  the  bot- 
tom"— but  It  appears  from  the  evidence  of 
other  vpitnesses  that  40  acres  additional  of 
the  Proebstel  donation  land  claim  Is  on  the 
blnff.  The  decree  reforming  the  deed  from 
Frederick  Proebstel  to  Wendel  Proebstel  In 
the  suit  of  Good  sell  v.  Proebstel  made  the 
said  conveyance  include  lot  5  of  section  21. 
Defendant  Frederick  Proebstel  was  a  party 
to  that  suit  and  appeared  therein,  which  also 
tends  to  establish  that  the  deed  of  18S7  was, 
In  fact,  a  mistake  in  not  Including  lot  5  of  sec- 
tion 21,  and  that  It  should  be  r^ormed  as 
prayed  for.  We  are  w.ell  satisfied  that  the 
decree  of  tbe  drcoit  court  is  an  editable 
one. 

Tbe  decree  Is  affirmed. 


01  Or.  171) 

8HABP  T.  KILBOBN. 
(Soprune  Court  of  Oregon.   Mareh  1^  191S.) 

1.  DnniB  a  66*)— Z^BUTsnr— What  Oonsn- 

TU'XWL 

Where  a  grantor  delivered  a  deed  to  a  third 
person,  with  InstrnctioDB  not  to  deliver  it  to 
tbe  grantee  unless  the  purchase  price  was  paid, 
a  deuTery  contrary  to  sncb  directioos  passed  no 
dtle,  whether  tiie  third  person  was  an  agent  of 
the  grantor  or  whether  the  deed  was  an  es* 
crow. 

[Bd.  Note^For  other  cases,  see  Deeds,  Cent 
Dig.  H  117-128. 126:  Dec.  Dig.  S  SO.*] 

2.  Pkinchfaz.  and  Agent  (S  124^)— Evidence 
0¥  AuTHOBiTT— Questions  OP  IjAw  on  Fact. 

Where  the  only  evidence  of  agency  was  a 
letter  from  tbe  principal  to  Ahe  agoit,  which 
was  established,  the  scope  of  the  agency  was  a 
questloD  of  law  for  the  court 

[Ed.  Note.— For  other  caseB.  see  Principal 
and  Agent,  Cent.  Dig.  |  724 ;  Dec.  Dig.  S  124.*] 


3.  Deeos  (I  66*)— DBuvraT— What  Gohsti- 

TDTES. 

A  grantor  mailed  a  deed  to  a  bank,  with  a 

direction  that  it  should  not  be  delivered  to  the 
grantee  until  the  purchase  price  was  paid  the 
bank  for  the  grantor's  use.  The  bank  delivered 
the  deed  to  the  grantee  in  ezebange  fer  a  check 
drawn  on  itself  and  payable  to  its  own  order. 
'X'he  check  was  not  charged  to  tbe  grantee's  ac- 
count, and  neither  sent  to  the  grantor  nor 
credited  to  him.  A  few  days  later  the  bank 
failed.  SeU,  tba.t  there  was  no  delivery  of  the 
deed;  the  grantee  having  made  the  bank  its 
own  agent  to  pay  the  money  to  tbe  grantor, 
and  no  auch  payment  having  been  made. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cmt 
Dig.  H  117-123.  125;  Dec;  Dig,  |  68.*] 

Appeal  teom  CUrcnlt  Oourt,  Mvltnomab 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  W.  L.  Sharp  against  Warrm 
Kllbom.  Judgment  for  defendant,  and  plain- 
tiff appeals.  ReTersed,  and  decree  entered 
for  plaintiff. 

This  Is  a  suit  to  cancel  a  deed  alleged  to 
have  been  delivered  by  a  third  party  out 
of  escrow,  contrary  to  the  conditions  of  the 
deposit  to  wit,  without  payment  of  the  pur- 
chase price  of  the  realty  described  In  the  con-  ' 
veyance.  The  answer  admits  the  lodgment 
of  the  deed  with  the  third  party,  to  be  de- 
livered on  the  proviso  named,  but  alleges  af- 
flrmatlTely  that  tbe  defendant  paid  to  the 
depositary  the  purchase  price  of  the  prop* 
erty,  as  required  by  the  conditions  of  the 
escrow,  and  so  received  thQ  deed  as  regularly 
delivered.  The  payment  pleaded  in  the  an- 
swer la  denied  by  the  reply.  At  the  hearing, 
when  the  plaintiff  had  introdaced  testimony 
and  rested,  the  defendant  moved  the  court 
for  an  order  dismissing  the  suit  because  the 
Oomplaint  does  not  state  facts  snfflclent  to 
constitute  a  cause  of  snlt<  and  further  that 
the  plaintiff  liad  failed  to  produce  snffiduit 
testimony  to  sustain  a  Judgment  or  decree 
against  the  defendant  The  court  allowed 
this  motion,  and  dismissed  tbe  sQlt  at  the 
coat  of  the  plalntU^  wbo  appeals, 

Arthur  Clarke,  of  Oorrallls  (MCFaddai  * 
aarke  and  George  W.  Denman,  all  of  Cor- 
vaUls,  on  the  brief),  for  app^nt  W.  8, 
Huffiord,  <tf  Portland,  tor  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  Only  a  question  of  law  is  Involved 
In  this  suit  for  tbe  defendant  by  bis  motion 
admits  the  truth  of  the  testimony,  but  says 
that  It  Is  not  enthdent  to  sustain  any  de- 
cree against  the  defendant  The  record  dis- 
closes that  about  February  20.  1911,  the 
plaintiff,  a  resident  of  Klamath  Falls,  was 
tbe  owner  of  the  real  property  In  question, 
which  Is  sitnated  in  Multnomah  county. 
Some  real  estate  agency  in  Portland,  Or., 
had  procured  a  purchaser  for  the  premises, 
and  so  notified  the  plaintiff,  who  on  the  date 
last  above  motioned  addressed  a  letter  to 
the  Mt  Scott  Bank  at  Lents,  Or.,  as  fol- 
lows: "Gentlemen:  Inclosed  herewith  I  hand 
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yvu.  warranty  deed  of  myself  and  wife  to 
Warren  Kllborn,  also  a  certain  deed  from  O. 
R.  Additon  and  wife  to  me  fbr  the  same 
property  described  In  tbe  deed  first  men- 
tioned, f  send  you  the  deeds  moitlfnied  pnr- 
soant  to  Instructions  received  by  me  from 
Bright  Realty  Ca,  Portland,  Oregon,  the 
agent  who  negotiated  this  Bale.  Yon  wUl 
observe  that  the  coadderation  stated  In  the 
deed  made  by  myself  and  wife  la  ten  dollars. 
That  however  la  not  tbe  true  consideration 
herein.  The  tme  consideration  Is  9025  which 
sum  must  be  paid  to  you  before  the  deed  is 
delivered  and  yon  are  hereby  instrnt^ed  not 
to  deliver  the  deed  I  send  you  herewith  or 
titber  of  them  until  the  consideration 
amounting  to  $(i25  la  paid  you  for  my  use. 
When  yon  receive  that  sum  then  dellva  the 
deeds  I  send  yon.  The  Bright  Realty  Co.  of 
Portland,  Oregon,  who  negotiated  this  sale, 
is  to  receive  a  commission  of  five  per  cent 
out  of  the  consideration  of  $629.  You  may 
pay  such  commlBsioD  out  of  the  consideration 
and  send  the  balance  of  962S  to  the  First 
Trust  and  Savings  Bank  of  Klamath  Falls, 
'Oregon,  to  be  placed  by  such  banlc  to  my  cred- 
it Kindly  attend  to  this  matter  according  to 
instructions  given  you  as  soon  as  possible 
and  oblige.  Yours  truly,  W.  I^.  Sharp."  Pri- 
or to  February  27,  1911,  the  defendant  had 
deposited  in  the  Kt  Soott  BanlE  money  in 
excess  of  9'S2&,  which  had  not  been  repaid  to 
him.  Having  received  notice  at  the  arrival 
€t  the  deed,  he  went  on  that  date  to  tbe  banlc 
and  gave  to  the  ofilcer  In  charge  of  the  talst^ 
tutlon  his  (dieck  In  words  and  figures  as  fol- 
loira:   "JjentM.  Oregon,  F^.  27.  1911,  No. 

 ;  Hoont  Scott  Bank.  Pay  to  the  order 

of  Mount  Scott  Bank  9S03.7S  five  hundred 
ninety  three  dollars.  Warren  Kllborn." 
The  amount  the  check,  It  win  be  noticed, 
was  f02S,  tess  5  per  cent  presumably  de- 
ducted for  the  real  estate  agent's  fee.  The 
bank  took  the  diedc,  and  delivered  the  deed 
to  the  defendant,  who  placed  It  on  record. 
The  check  was  never  charged  to  KUborn's 
account,  nor  sent  to  the  plaintiff  and  no 
money  whatever  was  paid  by  any  one  to 
plaintiff  on  acconnt  thereof  or  (»C  the  pur- 
chase price.  Neither  was  he  given  credit  by 
the  bank  In  the  transaction.  The  check  re- 
mained In  the  bank  until  tt  closed  iUt  doors 
and  failed  on  March  8, 1911. 

[1, 2]  It  is  needless  to  deal  In  reflnem^ts 
about  whether  tiie  deed  was  an  escrow,  or 
whether  the  bank  was  merely  the  agait  of 
the  grantor  named  therein.  In  the  first 
place  the  deliveiy  of  the  deed  in  violation 
of  the  terms  of  the  escrow  passed  no  tltl^ 
and  in  the  other  case  If  the  agent  delivered 
the  deed  contrary  to  his  Instruction  it  would 
(4111  pass  no  title.  The  only  evidence  of  the 
agency  of  ttie  bank  as  the  r^resentatlve  of 
tbe  plaintiff  Is  found  In  the  letter  quoted 
above^  and,  this  being  established,  tbe  scope 


BBPOBTEB  fOb 

<KC  the  agokcy  la  a  ^inestlon  of  law  fior  ttie 
court   Baker  v.  Seaward,  127  Paa  B6L 

[I]  In  determining  the  legal  ^Eect  of  this 
letter,  we  must  hold  that  the  bank  could  not 
rightfully  deliver  the  deed  so  aa  to  bind  the 
plaintiff  unless  It  had  first  recdved  the  uum- 
ey  called  for  by  the  instmctlons  of  the  let- 
ter. At  his  own  peril,  the  defmoant  dealt 
with  the  bank  as  the  agent  of  the  plalntlfl. 
Held  V.  Alaska  Packing  Co.,  47  Or.  21!!^  83 
Pac.  1^:  Bumble  v.  Commlnga,  62  Or.  203, 
95  Paa  1111;  Baker  v.  Seaward,  supra.  Tn- 
der  the  circumstances,  i^vli^  to  the  bank  a 
check  drawn  to  Its  own  order  was  not  pay- 
ment to  the  plaintlfl^  and  the  bank  had  no 
authority  to  receive  that  instrument  for  that 
purpose  as  binding  on  the  plalntUt.  The 
bank  was  Indited  to  the  defendant  in  a  sum 
of  mon^  larger  than  that  required  aa  a 
consideration  for  the  deed.  The  legal  effect 
of  the  giving  to  the  bank  the  check  mention- 
ed was  a  direction  by  the  defendant  to  his 
own  debtor  to  pay  the  debt  of  the  defendant 
to  tbe  grantor  named  in  the  deed.  It  was 
at  best  an  abortive  novation  Inaugurated  by 
the  defendant,  In  which  was  wanting  one  req- 
uisite essential  to  bind  the  plaintiff,  namely, 
the  consent  of  the  plaintiff  himself.  He  was 
not  named  as  the  payee  of  the  check,  and, 
being  a  strangor  to  that  Instrument  in  every 
respect  it  would  not  affect  blm  in  any  man- 
ner. In  substance,  the  defendant  made  the 
bank  his  own  agent  to  pay  the  mon^  to  the 
Idalntiff,  and  must  be  bound  by  the  failure 
of  the  agent  thus  appointed.  So  far  as  pay- 
ment Is  concerned,  therefore,  the  defendant 
stands  In  the  same  situation  as  if  the  [Aaln- 
tiff  had  personally  demanded  of  him  the  pay- 
ment of  the  money  and  he  had  refused  tt 
The  following  authorities  are  Inatmctive  on 
the  question  of  payment  by  diedc:  Black  v. 
Sii^y,  16  Or.  S74,  16  Pac.  418;  Johnsbm  v. 
BarrUls,  27  Or.  2S1,  41  Pac  656,  BO  Am.  St 
Rep.  717;  Btringham  t.  Mutual  Iiul  Co., 
44  Or.  447,  459,  76  Paa  822;  Steel  Island 
MIU  Go.,  47  Or.  293,  297,  83  Pac.  783;  Xie^ 
nan  v.  Krata,  42  Or.  474,  484.  69  Pae.  1027, 
70  Pac.  606.  That  tbe  delivery  of  a  deed, 
contrary  to  the  conditions  anne»d  by  the 
grantor  when  placing  It  In  the  custody  of  a 
third  party,  conveys  no  title  the  following 
anthorltlea  are  applicable:  Tyler  v.  Gate, 
20  Or.  516,  45  Pac.  800;  Gaston  t.  aty  of 
Portkind,  16  Or.  255,  10  Pac.  127;  Bradford 
V.  Dnrham.  64  Or.  1,  101  Pac.  897,  135  Am. 
St  Rep.  807;  De  Bow  v.  Wcdlenbei^.  tSZ  Or. 
404,  423,  96  Pac.  636.  97  Pac  717;  Hllgar  v. 
Miller,  42  Or.  652,  72  Paa  319.  The  act  of 
giving  up  the  deed  without  actual  payment 
of  the  money,  under  the  ctrcqmstances  dis- 
closed by  the  testimony,  was  not  a  delivery, 
and  passed  no  title  to  tiie  realty. 

The  decree  of  the  circuit  court  la  reversed, 
and  one  entered  here  In  acowdance  wltii 
the  prayer  of  the  complaint 
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HARPOI^D  T.  ARANT.  . 
(Snpreme  Cbart  of  Oregon.    March  18,  1918.) 
Taxation  «  684*)  —  TAX  Saebb  —  Plaob  — 

"GOUBTHOVSi:  DOOB." 

A  BheiilE's  Kturn  on  an  ezecaUoD^  for  the 
sale  of  real  property  for  .taxes,  reciting  that 
the  properhr  waa  sold  "at  the  front  door  of  the 
conrthouse,  showed  a  sufficient  compliance  with 
UIU's  Ann.  Laws,  |  282^  piOTiding  that  aU 
sale*  for  delinquent  taxea  on  real  estate  must 
be  made  "at  the  courthonae  door." 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S{  1369-1374  ■  Dec.  Dig.  |  684.« 

For  other  definitions,  M«  Words  and  Phrases, 
VOL  2,  p.  1684.] 

Appeal  from  drcnit  Court,  Elunatb  Coun- 
ty ;  Henry  U  BeDsoa,  Judge. 

Action  by  A.  D.  Haipold  asalnst  W.  F. 
Arant.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

John  Irwin,  ot  Klamath  FaUs,  for  appel* 
lant.  C.  C.  Brower,  of  Klamath  Falls,  for 
respondent. 

MOORE,  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  decree  dismissing  his  suit  to 
determine  an  adverse  title  to  vacant  and  un- 
improved real  property  In  Klamath  county, 
Or.  The  facts  are  that  on  July  2, 1898,  Rob- 
coe  R.  Gulinams  obtained  a  warranty  deed 
for  the  northeast  quarter  of  the  southeast 
quarter  of  section  11,  In  township  39  south,  of 
range  11  east,  of  Willamette  meridian.  This 
l^nd  having  been  assessed  to  the  owner,  who 
failed  to  pay  the  tax  imposed,  the  sberifT  of 
that  county  published  a  notice  to  the  effect 
that  by  virtue  of  a  warrant  attached  to  certain 
delinquent  tax  rolls  of  that  county,  com- 
manding him  to  levy  upon  the  goods  and 
chattels  of  the  taxpayers  named,  and  if  none 
could  be  found  then  upon  the  real  property  de- 
scribed 4n  such  rolls  or  so  much  thereof  as 
might  be  necessary  to  satisfy  the  amount  of 
taxes  charged  thereon,  with  costs  and  ex- 
penses, and,  being  unable  to  find  any  goods 
or  chattels  trelonglng  to  the  taxpayers  there- 
in named,  he  had  levied  upon  the  real  prop- 
erty set  forth  in  such  rolls,  including  that 
of  R.'R.*Onlltlams,  tax,  $2.85,  describing  the 
land  as  hereinbefore  set  forth,  and  that  on 
Saturday,  December  28, 1901,  at  the  hour  of 
10  o'clock  a.  m.,  "at  the  front  door  of  the 
courthouse*  In  said  county  and  state,  he 
would  sell  the  above-described  premises  at 
public  auction  to  the  highest  bidder  for  cash, 
subject  to  redouption,  to  satisfy  taxes,  costs, 
■  and  accruing  costs.  The  return  of  the  sher- 
iff is  to  the  effect  that  at  the  time  and  place 
and  In  the  manner  stated  In  the  notice  he 
offered  the  premises  for  sale  In  separate  par- 
cels to  the  highest  bidder  f  ot  cash,  and  sold 
the  same  to  W.  F.  Arant  the  deftodant  here- 
in, for  M-18>  which  was  the  whole  price  bid, 
being  for  taxes,  $2.82,  and  costs,  $1.8(K  <m 
the  proper^  of  R.  R.  Goilliams,  l«iTing  la 
his  hands  a  surplus  of  three  cents.  No  re- 
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demptlon  from  such  sal*  harlng  ben  made 

or  tendered,  the  sberUf  executed  to  the  pur- 
chaser a  deed  to  the  real  property,  whldi  in- 
Btnunent  was  recorded  December  4,  lOOB. 
Four  months  and  14  days  thereafter,  to  wit, 
on  April  18*  1906,  A.  D.  Harpold.  the  phtln- 
tltC  herein,  commenced  an  action  against 
Ross  OnilUams  In  the  circuit  court  of  Klamath 
county.  Or.,  to  recover  $1,277,  the  amount 
ot  the  latter's  promissory  note,  and  $160  as 
a  reasonable  attorney's  fee.  At  the  8am« 
time  a  summons  was  issued  and  returned  by 
the  sheriff  with  an  indorsem^  tbere(m  to 
the  ^ect  that  he  was  unable  to  find  the  de- 
fendant within  the  state  and  county.  Har- 
pold also  filed  with  the  clerk  an  affidavit  for 
an  attadunent  and  an  undertaking  therefor, 
whereupon  a  writ  of  attachment  was  issued, 
but  the  transcript  does  not  contain  a  copy 
thereof  nor  of  the  return  that  should  have 
been  made  thereto.  The  command  of  the 
writ  and  what  the  sheriff  did  in  obedience 
thereto  can  only  l>e  inferred  from  Harpold'a 
affidavit  for  the  Bcrvlee  of  summons  by  pub- 
lication, filed  AprU  19,  1906.  The  entire 
sworn  declaration  in  relation  thereta  reads 
as  follows:  "That  on  the  19th  day  of  April, 
1906,  a  writ  of  attachment  was  duly  Issued 
out  of  said  circuit  court  In  this  cause,  di- 
rected to  the  said  sheriff  and  commanding 
him  to  attach  and  safely  keep  all  property 
of  the  said  defendant.  Rose  Oullliams,  wlthiu 
Klamath  county,  not  exempt  from  execution, 
or  so  much  thereof  as  might  be  necessary  to 
satisfy  the  plaintiff's  demand,  viz.,  the  sum 
of  $1,277  and  $1S0  attorney's  fees  and  costs 
and  dlsbnrs^ents  of  said  action ;  that  said 
writ  of  attachment  was  placed  In  the  hands 
of  said  sheriff  on  the  19th  day  of  April,  1906, 
for  execution;  that  the  property  was  at- 
tached by  said  sheriff  on  the  19th  day  of 
April,  1906,  the  northeast  quarter  of  the 
southeast  quarter,  sectlMi  li,  township  89 
south,  range  11  Et.,  W.  M.,  In  Klamath  eoniN 
ty,  Oregon." 

The  complete  part  of  Harpold's  affidavit 
with  regard  to  the  effort  that  had  been  made 
to  find  OuUllams  witiiin  the  state  and  to  de- 
termine his  place  of  residence  Is  as  foUom: 
"That  said  defendant  cannot  be  found  with- 
in the  state  of  Oregon  afCer  due  dUigaice, 
and  that  diligent  search  and  tnonlry  has 
be&i  made  by  this  affiant  of  persons  most 
likely  to  know  of  the  whoreabonts  of  said  de- 
fmdant,  Ross  OulUlams,  as  follows,  to  wit: 
On  April  11,  1906,  affiant  inquired  of  J.  a 
Butenlc  of  Klamath  Falls,  Or.,  and  the  said 
J.  C.  Butoilc  Informed  the  atiOant  that  the 
whereabouts  of  the  said  defendant,  Ross  OuU- 
llams, was  not  known  to  him,  the  said  J.  C. 
Butenlc.  That  affiant  likewise  Inquired  of 
Grede  McKIndry,  J.  W.  'Brown,  and  Walter 
Broadsword,  of  Bonanza,  Or.,  and  all  of  said 
persons  Informed  affiant  tAat  they  iUA  not 
know  where  the  said  defendant  was,  and 
also  stated  that  th^  did  not  t^nk  be  was 
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within  the  state  of  Oregon.  That  I  hare  re- 
peatedly Inquired  of  the  postmaster  at  Bonan- 
za, Or.,  the  place  where  the  said  defendant, 
Ross  GullUams,  formerly  resided  and  where 
be  was  accustomed  to  get  his  mall,  and  was 
informed  by  the  said  postmaster  that  be  did 
not  know  where  the  said  defendant.  Boss 
Gullllams,  Is.  That  all  the  parties  of  whom 
the  affiant  Inquired,  and  who  are  mentioned 
herein,  were  formerly  neighbors  and  acquaint- 
ances of  the  said  defendant.  Affiant  there-- 
fore  says  that  personal  service  of  said  suni- 
mons  cannot  be  made  on  said  defendant, 
KoBs  Gullllams,  and  he  asks  for  an  order 
that  service  of  summons  may  be  made  by 
publication  thereof  in  the  Klamath  Falls 
Express,  a  weekly  newspaper  printed  and 
published  at  Klamath  Falls,  Or.,  and  a  paper 
of  general  circulation  and  one  most  likely  to 
reach  defendant,  Ross  Gullllams.  That  said 
Ross  Gullllams  is  a  necessary  party  to  said 
action.  That  said  defendant  Is  not  now 
Tsithin  the  state  of  Oregon  and  that  he  has 
departed  therefrom  for  the  purpose  of  de- 
frauding his  creditors  or  to  avoid  the  service 
of  summons  in  this  case.  That  said  Ross 
Gallllams  has  a  large  number  of  creditors  in 
this  county  and  state,  and  that  said  Ross 
Ouilllams  has  departed  therefrom  for  the 
purpose  of  defrauding  them.  That  this  af- 
fiant is  a  creditor  of  the  said  defendant,  Ross 
Gullllams,  as  will  more  fully  appear  from 
the  cause  of  action  hereinbefore  set  forth 
and  to  which  reference  la  hereby  made." 

Based  upon  such  affidavit,  the  Judge  of 
the  court  on  September  12,  1906,  or  146  days 
after  the  sworn  declaration  was  filed,  made 
an  ordw  reciting  the  substance  of  the  affi*- 
davit  and  directing  service  of  the  sununons 
by  publication  In  the  Klamath  Falls  Express; 
a  weekly  newspaper  published  In  that  coun- 
ty, once  a  week  for  six  oonsecutlve  and  suc- 
cessive weeks,  the  first  publication  to  be 
made  on  Tuesday,  September  20,  1906,  and 
the  last  on  Novciher  1st  of  that  year.  The 
affidavit  of  the  printer  shows  that  the  snm- 
mons  was  published  in  the  designated  paper 
in  its  regular  successive  Issues,  beginning 
September  27,  1006,  a  week  later  than  or- 
dered, and  ending  at  the  time  prescribed. 
Attached  to  the  affidavit  of  the  printer  is  a 
c«py  of  the  summons  printed,  which  process 
required  Gullllams  to  appear  and  answer  the 
complaint  on  or  before  November  1,  1006, 
and  as  far  as  material  herein  the  printed 
copy  reads  as  follows;  "This  summons  U 
published  in  the  Klamath  Falls  Express,  a 
weekly  newspaper  printed  and  published  at 
Klamath  Falls,  Or.,  by  order  of  Hon.  Henry 
L.  Benson.  Judge  of  the  First  Judicial  dis- 
trict of  Or^on,  and  dated  September  27, 
1906.  The  first  publication  to  be  made  on 
Thursday,  the  27th  day  of  September,  1906, 
and  the  last  publication  to  be  made  on  Thurs- 
day, the  1st  day  of  November,  1906."  Found- 
ed on  such  proof,  the  court  on  December  4, 
1906,  determined  that  Gnilliama  was  in  de- 
fault, and  oa  the  next  day  {nrtber  found 


that  hia  real  property  ha^inbefore  described 
bad  been  attached,  and  th^upon  gave  Jodg- 
moit  in  fiiTor  of  Harpold  in  the  soma  de- 
manded in  the  complaint  and  also  ordered 
the  land  so  attached,  or  so  much  themxt  as 
might  be  necessary,  to  be  sold  in  tbe  man- 
ner prescribed  by  law  to  satisfy  ttae  snnu  so 
awarded  and  the  costs  and  disburaementB  of 
the  action,  and  the  accruing  costs.  An  ex- 
ecution was  Issued  on  the  Judgment  and  pvr^ 
suant  to  the  command  thereof  the  BherilT* 
return  indorsed  upon  the  writ  shows  that, 
after  giving  the  required  notice,  he,  on  April 
15,  1907,  sold  the  real  property  in  question 
"at  the  front  door  of  the  covrthonse"  In 
Klamath  Falls  to  A.  D.  HanKdd,  the  i^aln- 
tiff  herein,  for  $1,442. 

W.  F.  Arant,  the  defendant  herein,  as 
plaintiff,  commenced  a  suit  April  17,  1907, 
against  Roscoe  R.  GnlUtams  in  the  circuit 
court  of  Klamath  county,  Or.,  to  quiet  his 
title  to  the  demanded  land  under  the  tax 
sale.  Harpold,  however,  was  not  made  a 
party.  In  the  suit  last  mentioned  the  court 
on  June  17,  1907,  found  that  the  summons 
had  been  duly  served  upon  Gullllams  by  pub- 
lication for  six  Buccesslre  weeks  in  tbe  Even- 
ing Herald,  a  newspaper  of  general  circula- 
tion published  at  Klamath  Falls,  in  that 
county,  the  first  publication  having  been 
made  April  19,  1907,  and  the  last  May  31st 
of  that  year,  as  appeared  by  tbe  affidavit  of 
the  printer  of  that  paper,  all  done  in  pursu- 
ance of  and  in  conformity  with  the  order  for 
the  publication  thereof,  and  that  the  time 
for  answering  having  expired,  and  no  appear- 
ance having  been  made  by  Gullllams,  It  was 
considered  that  be  was  in  default,  and  there- 
upon a  decree  was  given  for  Arant  as  pray- 
ed for  in  his  complaint,  to  the  effect  that 
Gullllams  had  no  estate  or  Interest  in  tbe 
real  property  In  question  and  enjoined  him 
from  asserting  any  claim  thereto  adverse  to 
that  of  Arant.  .  In  the  case  of  Harpold 
against  GniUiams  the  sale  of  tbe  real  prop- 
erty so  made  upon  execution  was  confirm^ 
and,  no  redemption  having  been  made  or 
tendered,  the  sheriff  on  November  17,  1900, 
executed  a  deed  of  the  premises  to  tbe  plain- 
tiff in  that  action,  reciting  in  the  deed  that 
the  sale  of  the  land  was  made  at  public  auc- 
tion "in  front  of  tbe  courthouse  In  Klamath 
Falls,  in  said  county  of  Klamath.** 

Tbe  foregoing  is  a  brief  rdsumg  of  the 
means  whereby  tbe  respective  parties  assert 
a  title  to  the  real  property  Involved  herein. 
Predicated  upon  such  evidence  the  court 
found  that  the  siunmons  In  the  case  of  Har- 
pold against  Gullliams  did  not  correspond 
with  the  order  of  the  court  therefor;  that 
the  affidavit  for  the  publication  of  process 
in  that  case  did  not  state  that  Gullllams  was 
the  owner  of  any  real  property  within  that 
county,  or  affirm  that  his  post  office  address 
was  unknown ;  that  the  order  of  publication 
did  not  direct  a  copy  of  the  complaint  and 
of  the  summons  to  be  mailed  to  hia  last 
known  address ;  that  the  real  property  was 
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publicly  sold  for  dellnqiuut  taxw  to  Arant, 
the  defendant  herein,  who  thereafter  secur- 
ed a  sheriff's  deed  pursuant  to  sodi  sale; 
that  the  tax  proceedings  and  the  deed  ex- 
ecuted In  conformity  therewith  were  r^ular 
on  their  face;  and  that  Arant  had  secured 
a  decree  against  GulUlauM  quieting  his  title 
to  the  real  property.  Based  on  these  flnd- 
ings.  the  court  deduced  as  concluslous  of  law 
that  the  Judgment  so  obtained  by  Harpold 
was  void  for  want  of  jurisdiction  of  the  sul^ 
Ject-matter  and  of  the  pei'son  of  OuUUams, 
that  by  reason  thereof  the  sale  of  the  land 
upon  execution  and  the  deed  made  In  pur- 
suance thereof  were  likeMse  void,  and  that 
Harpold  was  not  the  owner  of  the  real  prop- 
erty hereinbefore  described  or  of  any  Inter- 
est therein,  or  entitled  to  the  possesnlon 
thereof;  but  that  Arant  was  the  owner  In 
fee  of  the  land  and  entitled  to  its  possession, 
and,  having  given  a  decree  In  accordance 
with  such  findings,  the  plaintiff  undertalces 
to  review  such  action. 

It  is  argued  by  plaintiff's  counsel  that 
since  it  appears  from  an  inspection  of  the 
sheriff's  return,  indorsed  upon  the  tax  war- 
rant, that  the  real  property  so  assessed  to 
Gullliams  was  sold  for  delinquent  taxes  "at 
the  front  door  of  the  courthouse,"  the  sale 
was  for  that  reason  void,  and,  such  being  the 
case,  an  error  was  committed  in  rendering 
the  decree  now  brought  np  for  consideration. 
It  is  further  insisted  by  plaintlCTs  counsel 
that  though  there  may  not  have  been  a  liter- 
al  compliance  with  all  the  requirements  of 
the  statute  in  respect  to  the  affidavit  for  the 
service  of  the  summons  by  publication,  or  the 
order  therefor,  or  the  proof  thereof,  the  trial 
court  liavlng  originally  lield  in  the  case  of 
Harpold  against  GnllHams  that  the  means 
adopted  for  that  purpose  were  sufficient  to 
confer  Jurisdiction  of  the  subject-matter  and 
of  the  person,  the  determination  thus  reached 
Is  controlling  In  the  cases  at  bar,  In  .which 
the  defense  is  a  collateral  attack  upon  plain- 
tiff's title  to  the  land,  and,  this  being  so,  er- 
rors were  committed  In  concluding  that  the 
Judgment  rendered  In  that  action  was  void 
for  any  reason,  and  in  denying  the  relief 
prayed  for  in  the  complaint  herein. 

As  the  defense  interposed  was  not  main- 
tained at  the  time,  or  In  the  manner,  or  hy 
the  person  authorized  by  law  to  avoid  or  cor- 
rect the  judgment  given  in  the  case  of  Har- 
pold aKainst  Gullliams,  It  will  be  ta&en  for 
granted,  without  deciding  the  question,  that 
tlie  defense  is  not  a  direct  attack,  and  for 
that  reason  it  can  be  successful  only  upon 
sbowluK  either  that  Oullllams  was  divested 
of  bis  title  by  the  tax  proceedings  before  the 
land  was  attached,  or  by  proving  that  the 
Judgment  In  the  case  of  Harpold  against 
Onllliams  was  void  for  a  want  of  power  in 
the  eonrt  to  proceed  In  that  action.  Morrill 
T.  Morrill,  20  Or.  96.  20  Fac.  362,  11  L.  B.  A. 
165,  23  Am.  St  Sep.  90. 

It  will  be  remoubered  that  the  tax  deed 
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executed  to  Annt  vptm  a  sale  of  the  land  for 
delinquent  taxes  was  recorded  December  4, 
1905,  and  that  the  real  property  was  not  at- 
tached untU  April  19,  1906.  If  therefore  ^ 
tax  proceedings  were  sntSctent  to  ^vest  Gidl- 
Uams  of  bla  legal  title,  no  lloi  upon  the 
premises  nor  any  estate  therein  could  have 
been  created  hy  tfajft  attachmrait 

The  law  in  force  December  28,  1001,  when 
OnilUams''  land  was  sold  for  delinquent  tax- 
es, as  far  as  Involved  herein,  was  as  follows: 
"All  sales  for  delinquent  taxes,  as  jwovided 
in  this  chapter,  upon  real  estate,  must  be 
made  as  otherwise  made  in  selling  real  estate 
upon  execution,  at  the  courthouse  door.** 
Hill's  Ann.  Laws  Or.  {  2826. 

The  plaintiff's  counsel  In  support  of  the 
principle  contended  for  cites  the  case  of  Bn- 
bey  T.  Hantsraan,  32  Mo.  601,  82  Am.  Dec. 
143,  where  a  statute  of  Missouri  required 
sales  of  land  for  delinquent  taxes  to  be  made 
"before  the  courthouse  door,"  and,  it  appear- 
ing that  a  sale  of  land  was  made  for  delin- 
quent taxes  wltbln  the  courthouse,  it  was 
held  that  the  sale  was  void. 

In  the  case  at  bar,  the  statute  having  com- 
manded a  sale  of  land  for  delinquent  taxes 
to  be  made  "at  the  courthouse  door,"  was  the 
sale  herein  void  because  it  was  made  "at  the 
front  door  of  the  courthouse"?  Does  the 
transposition  of  the  language  of  the  enacts 
ment  and  the  employment  of  the  word 
"front'*  to  qualify  the  word  "door"  render 
the  sale  Ineffectual?  As  we  view  the  statute, 
since  the  sale  of  land  for  delinquent  taxes  Is 
required  to  be  held  "at  the  courthouse  door," 
the  word  "the"  as  thus  used  fairly  implies 
the  front  door  of  that  building,  and  not  a  side 
or  any  other  door  thereof.  The  purpose  of 
the  enactment  evidently  was  to  have  the  sale 
made  in  the  most  public  place  at  the  county 
seat,  and,  since  such  place  Is  the  space  "at 
the  front  door  of  the  oourthouse,**  where  per- 
sons visiting  that  building  to  transact  buslr 
ness  with  the  county  officers  or  for  any  otber 
purpose  on  the  day  appointed  for  the  sale 
of  land  for  delinquent  taxes,  they  would  nec- 
essarily see  and  hear  what  was  transpiring, 
and,  since  no  other  place  Is  as  well  calculat- 
ed to  attract  the  attention  of  visitors  at  the 
courthouse,  the  use  of  the  word  "front"  and 
the  change  of  the  arrangement  of  the  words, 
when  their  Intended  meaning  remains,  did 
not  render  the  sale  of  the  land  for  delin- 
quent taxes  void  for  that  reason.  Indeed, 
the  sale  of  the  land  to  the  plaintiff  herein  up- 
on execution  was  advertised  by  the  sheriff 
to  be  made  at  the  same  place,  and  the  return 
of  that  officer  upon  the  writ  of  execution 
shows  that  the  sale  was  conducted  thereat 

The  foregoing  is  the  only  objection  of  im- 
portance made  to  the  tax  proceedings,  and, 
believing  that  it  Is  not  sufficient  to  defeat  the 
title  of  Arant,  it  follows  that  no  lleh  was  cre- 
ated upon  the  premises  by  tbe  attachment, 
and  hence  it  Is  unnecessary  to  consider 
whether  or  not  the  JudgmeDt  In  tJie  case  of 
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Harpold  Against  GnWIanis  Is  void  for  any 

reason. 

The  decree  shonld  be  affirmed,  and  It  Is 
K>  ordered. 

(H  Or.  3H) 

TATLOR  INV.  CO.  t.  DBATSMAN  et  al. 
(Supreme  Court  of  Oregon.    March  18.  1913.) 

1.  Judgment  (S  204*)— Costs  ab  Sols  Hk- 

LUEF. 

Costs  are  a  mere  conseQuence  of  a  decree 
granting  other  relief,  and  cannot  alone  furnish 
the  basis  of  a  substantive  judgment,  bo  that 
a  decree  for  costs  against  a  defendant  was  void 
where  no  other  Judgment  was  rendered  against  it. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  376;  Dec  Dig.  i  204.*] 

2.  EXBCUTION    (8    317*)   —  CONTBTAirOX  BT 

Sheriff— Settino  Abide— Fraud. 

Under  L.  O.  L.  §  215,  snbd.  1,  requiring 
the  sheriff  to  first  resort  to  the  judgment  debt- 
or's personalty  in  levying  execution,  the  sale  of 
the  debtor's  realty,  made  pursuant  to  an  un- 
derstanding between  the  sheriff  and  the  credi- 
tor, who  was  the  purchaser,  to  ignore  sufBcient 
fiersonalty  owned  by  the  debtor,  was  a  fraud 
justifying  setting  aside  the  sheriff's  deed. 

lEd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  f  834;  Dec  Dig.  f  817.*] 

Appeal  from  Clrccdt  Court,  Multnomah 
County;  C.  XT.  Oantenbeln,  Judge. 

Suit  by  the  Taylor  Investment  Company 
against  Wallace  G.  Deatsman  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

This  Is  a  suit  to  declare  void  a  decree  al- 
leged to  have  been  heretofore  rendered 
against  plaintiff,  and  to  annul  a  sheriffs 
deed  made  In  pursuance  of  such  decree.  The 
complaint  alleges,  In  substance,  that  at  the 
date  of  such  pretended  decree  the  plaintiff 
was  the  owner  of  certain  lots  In  Flrland, 
Multnomah  county,  Or.,  which  lots  were  of 
the  value  of  $3,000,  or  about  $800  each; 
that  on  September  22,  1009,  the  defendant 
Wallace  G.  Deatsmau  began  a  suit  against 
the  plaintiff  In  the  present  suit,  Joining  with 
It  the  Flrland  Company,  a  corporation,  and 
the  Pacific  States  Telephone  &  Telegraph 
Company,  a  copy  of  the  complaint  in  which 
suit  is  annexed  to  the  complaint  In  this  suit, 
from  which  It  appeared  that  the  town  of  Flr- 
land is  in  what  is  known  as  a  restricted  dis- 
trict, that  Is,  all  lots-  were  conveyed  with  the 
restriction  that  they  should  be  used  for  resi- 
dence purposes  only;  that  Deatsman  was  a 
purchaser  of  lots  In  that  district;  that  the 
Taylor  Investment  Company  was  also  the 
owner  of  other  lots  therein  purchased,  sub- 
ject to  the  restrictions  above  noted ;  that  the 
Taylor  Investment  Company  had  leased  Its 
lots  to  the  telephone  company  for  purposes 
of  a  poleyard ;  and'  that  said  company  was 
actually  using  them  for  the  purpose  of  de- 
[KiKlting  and  sharpening  telephone  poles 
thereon.  In  violation  of  the  restrictionB  in 
the  deeds  to  Deatsman  and  other  purduser^ 
whereby  the  property  so  occupied  was  ren- 
ilered  unsightly  and  noisy,  and  the  value  of 


(Or. 

Deatsman's  property  Impaired,  and  blB  lots 
rendered  less  desirable.  The  complaint  con- 
cluded with  a  prayer  for  a  decree  enjoinliig 
the  telephone  company  from  using  the  said 
lots  in  violation  of  the  terms  and  conditions 
of  the  deed  by  which  the  lots  were  conv^- 
ed,  requiring  the  Flrland  Company  to  pro* 
tect  Deatsman  txom.  sadb  violation,  and  re- 
voking and  canceling  the  contract  between 
the  Taylor  Investment  Company  and  the 
telephone  company,  and  for  a  permanoit  In- 
junction against  the  defendantay  and  for 
equitable  relief  and  costs. 

The  complaint  In  the  case  at  bar  all^s : 
That  a  summons  was  served  upon  the  Tay- 
lor Investment  Company  on  SeitCember  ^ 
1909,  and  that  thta  plaintiff  immediately  en- 
tered into  negotiations  with  the  tel^lione 
company  looking  to  an  adjustment  of  mat- 
ters contained  In  the  complaint  filed  by 
Deatsman,  and  was  assured  by  the  telephone 
company  that  it  would  put  the  matter  In 
diarge  of  its  attorneys,  and  tliat  this  plaintiff 
need  not  give  the  suit  any  further  attention. 
That  thereafter  the  telephone  company,  in 
response  to  inquiries  by  plaintiff,  assured 
plaintiff  that  the  matter  In  suit  had  been  ad- 
Justed,  and  that  Deatsman  would  pay  his 
own  costs.  That  relying  upon  such  assur- 
ance, and  supposing  the  matter  settled,  plain- 
tiff gave  no  further  attention  thereto,  when, 
as  a  matter  of  fact,  the  telephone  company 
agreed  to  remove  its  i>oles  if  Deatsman  would 
not  take  Judgment  against  It  for  costs.  That 
on  October  12,  1909,  the  Deatsman  who  was 
plaintiff  in  the  suit  first  referred  to  took  a. 
default  and  decree,  which  reads  as  follows: 
"Wallace  G.  Deatsman,  Plaintiff,  v.  Taylor 
Investment  Co.,  Padfic  States  Telephone 
and  Telegraph  Co.,  and  Firland  Co.,  Def^d- 
ants.  B.  5847.  Complaint  having  been  filed 
herein  on  the  22d  day  of  September,  1909, 
and  a  copy  of  said  complaint  and  summons 
having  been  served  on  the  defendant  Taylor 

Investment  Company  on  the    day  of 

September,  1909,  in  Multnomah  county.  Or., 
and  summons  having  been  served  on  the  de- 
fendant Padflc  States  Telephone  &  Tele- 
graph Company  on  the   day  of  Sep- 
tember, 1909,  In  Multnomah  county,  Dr.,  and 
It  appearing  that  neither  of  said  defendants 
has  answered  or  otherwise  pleaded  to  said 
complaint,  and  that  the  time  for  so  doing 
has  not  been  extended:  Now,  therefore^  on 
motion  of  M.  B.  Meacham,  attorney  for 
plaintiff,  said  defendants  are  hereby  declar- 
ed to  be  in  default,  and  It  la  therefore 
ordered,  considered,  adjudged,  and  decreed 
that  plaintiff's  complaint  be  taken  as  con- 
fessed by  said  defendants,  and  the  defend- 
ant Pacific  States  Telephone  &  Telegraph 
Company  is  hereby  ordered  to  desist  and  re- 
frain from  storing  and  keeping  telephone  or 
telegraph  poles  on  lots  7,  8,  and  9,  block  8^ 
Firland,  Multnomah  county.  Or.,  and  from 
using  said  premises  as  a  poleyard  tor  the 
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purpose  of  cntUng,  trimming,  sizing,  shapln:;, 
aud  preparing  such  poles  for  use,  and  the  In- 
junction heretofore  made  herein  be  and  here- 
li>-  Is  made  perpetual.  Aod  it  Is  further  or- 
dered and  decreed  that  plaintiff  have  and  re- 
cover from  the  defendant  Taylor  Investment 
Comtmny  his  costs  and  disbursements  here- 
in, taxed  and  allowed  at  |12.16."  That  on 
October  27,  1909,  by  authority  of  said  de- 
cree, Deatsman  caused  an  execution  to  is- 
sue for  costs,  and  latef  the  same  was  levied 
by  the  sheriff  upon  the  lots  in  controversy, 
and  the  same  were  sold  and  hid  In  by  Deats- 
man for  the  sum  of  $39.60.  That  In  regular 
course,  the  statutory  period  for  redemption 
having  expired,  a  sheriff's  deed  issued  to 
Deatsman  for  the  property.  That  plaintiff 
had  ample  personal  property  out  of  which 
the  execution  could  have  been  satisfied,  but 
that  the  attorney  for  the  plaintiff  in  such 
execution  requested  the  sheriff  to  immediate- 
ly levy  upon  the  real  property  without  mak- 
ing search  for  personal  property,  and  (hat 
the  sheriff  complied  with  such  request.  That 
plaintiff  in  this  suit,  before  commencing  the 
same,  tendered  to  defendants  the  $30.60  paid 
by  him  for  the  property,  and  demanded  that 
he  reconvey  the  same.  The  complaint  is 
very  voluminous,  but  the  forgoing  la  all 
that  is  material  to  the  decision  of  this  case. 

The  defendants  demurred  generally  to  the 
complaint,  and,  said  demnrrer  being  over- 
ruled, refused  to  plead  further.  Whereupon 
a  decree  was  rendered  In  foror  of  plaintiff, 
and  defendants  appeal. 

M.  B.  Meacham,  of  Portland,  for  appel- 
lanta  George  F.  Martin,  of  Portland,  toi 
respondent. 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  decree  for  costs  against 
the  Taylor  Investment  Company  In  the  orig- 
inal case  was  void.  Costs  are  a  mere  Inci- 
dent or  consequence  which  follow  a  decree 
tor  some  other  relief,  and  cannot  alone  fur- 
nish the  basis  of  a  substantive  Judgment 
Freeman  on  Judgmmts  (3d  Eld.)  S  16 ;  Stew- 
art V.  Corbus.  15  Or.  68,  13  Pac.  647;  War- 
ren v,  Shuman,  5  Tex.  441,  450.  The  default 
of  the  defendant  being  entered,  the  cause 
was  then  ripe  for  a  final  decree  thereon; 
bat  no  relief  was  given  Deatsman  as  to  the 
Taylor  Investment  Company,  and  no  adjudi- 
cation as  to  the  respective  rights  of  that 
company  and  Deatsman  was  ever  made. 
Tbnt  company  is  not  enjoined  from  making 
any  ose  of  the  property  it  may  see  fit.  Its 
contract  with  the  telephone  company  is  not 
declared  Illegal  or  canceled,  and,  except  for 
the  purpose  of  getting  costs  out  of  it,  and 
exempting  the  telephone  company  tberefrom, 
it  Is  difficult  to  see  any  reason  why  it  shonld 
have  beea  joined  In  the  suit  In  tlie  first  In- 
Manee. 

[2]  By  the  demnrrer  It  la  conceded  to  l>e 


a  fact  that  Deatsman,  who  was  the  execution 
plaintiff  and  purchaser  of  the  property.  In- 
structed the  sheriff  not  to  search  for 
sonal  property  out  of  whldi  to  satisfy  the 
execution,  but  to  levy  upon  the  realty  In  the 
first  instance,  and  that  the  sheriff  compiled 
with  this  suggestion,  and  levied  upon  and 
sold  the  real  property  In  question  In  spite 
of  the  fact  that  the  Taylor  Investment  Com- 
pany had  ample  personal  property  out  of 
which  the  execution  might  liave  been  satis- 
fled.  Subdivldon  1  of  section  21S,  L.  O.  L., 
requires  the  sheriff  to  resort  first  to  the  per- 
sonal property  of  the  judgment  debtor ;  and 
for  the  plainttff  and  purchaser  at  the  execu- 
tion sale  to  induce  him  to  ignore  this  re- 
quirement and  sell  real  property  Is  a  fraud 
which  would  in  Itself  justify  a  court  of  equi- 
ty in  setting  aside  a  sheriff's  deed  made 
pursuant  to  such  a  sale. 
The  decree  of  the  circuit  court  Is  affirmed. 


(M  Or.  S8B) 

LANB  T.  WORD,  SheriflL 
(Supreme  Conrt  of  Oregon.    March  18,  1918.) 

1.  Habeas  Cobpus  (J  80*)— Retubh— Judo- 
HENT  Roll  in  Anothkb  Fbocksdino. 

Where  petitioner  was  arrested  for  non- 
payment of  a  debt  alleged  to  have  been  fraud- 
ulently contracted,  and  the  retara  to  a  writ 
of  habeas  corpus  to  determiiM  the  validity  of 
his  incarceration  was  not  traversed,  it  was  not 
neoessary  for  the  court  to  consider  ^he  judg- 
ment roll  in  the  original  action. 

[Ed.  Note.— For  other  cases,  see  Habeas  Ooz^ 
pus.  Cent  Dig.  II  77,  78;  Dee.  Dig.  |  85.*] 

2.  Habeas  Cobpus  d  76*)— Abrest  in  Civil 
Action— Fbaudulentlt  Cohtbacted  Debt 

— BiTUBN. 

U  O.  Ii.  I  218,  provides  tbat  if  the  action 
is  one  in  which  the  defendant  mteht  have  been 
arrested  as  provided  in  section  259  an  execu- 
tion against  his  person  may  be  issned  after  the 
return  of  an  execution  unsatisfied,  and  when 
the  cause  of  action  is  also  a  cause  of  arrest  as 
provided  in  section  259  sodb  execution  may  is- 
sue of  course,  or  when  the  defendant  has  been 
guilty  of  fraud  in  contracting  liie  debt  for 
which  the  action  is  brought  or  in  concealing 
the  property  for  the  converaion  of  which  tiie 
action  is  brought  he  may  be  arrested.  HM, 
that  where  the  retom  to  a  writ  of  habeas  cor- 
pus to  review  the  validity  of  petitioner's  ar- 
rest on  a  judgment  in  a  civil  action  alleged  that 
the  cause  of  action  on  which  the  judgment  was 
rendered  was  a  cause  of  arrest  as  prescribed 
by  section  269,  and  that  It  appeared  from  the 
record  that  it  was  for  money  received  by  pe- 
titioner as  agent  in  a  fiduciary  capacity,  and 
that  he  had  fraudulently  converted  the  same  and 
was  guilty  of  fraud  in  incurring  the  obligation, 
it  was  sufficient  to  show  that  the  arrest  was 
proper. 

[Ed.  Mote.— For  other  cases,  see  Habeas  dor* 
pns,  Cent  Dig.  |  67;  Dec.  Dig.  |  76.*] 

Appeal  from  Circuit  Conrt,  Mnltnomab 
County;  Henry  B.  McGinn,  Judg& 

Habeas  corpus  on  petition  of  A.  Lane 
against  T.  M.  Wor^  SberllE.  From  a  decree 
dismissing  the  writ,  petitioner  appeala.  Af- 
firmed. 
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The  plaintiff  secared  a  writ  of  habeaB  cor- 
pus to  Inquire  into  tbe  legallt;r  of  his  im- 
prisonment by  the  defendant,  as  sheriff  of 
Multnomah  county,  Or.  The  return  admit- 
ted having  custody  of  the  plaintiff  and  alleg- 
ed that  he  was  detained  by  virtue  of  a  writ 
of  execution  issued  In  a  dvll  action  wtaoeln 
one  Ball  was  plaintiff  and  Lane,  the  petition- 
er, was  defendant,  upon  a  judgment  rendered 
In  that  actum  In  the  drcnlt  court  of  Multno- 
mah county.  The  return  states  the  executloB 
according  to  Its  legal  effect  and  also  sets  oat 
a  copy,  which  Is  as  follows,  after  the  title  of 
the  cause :  State  of  Oregon,  County  of  Mul^ 
nomab— «B. :  To  the  Sheriff  of  Multnomah 
County,  Greeting :  Whereas  on  the  28th  day 
of  November,  1910,  by  consideration  of  the 
circuit  court  of  the  state  of  Oregon  for  the 
county  of  Multnomah,  In  an  action  then  pend- 
ing In  said  court,  W.  F.  Ball,  plaintiff,  re- 
covered Judgment  against  A.  Lane,  defendant, 
for  the  sum  of  f2,800  with  interest  thereon 
at  the  rate  of  six  per  cent  per  annum  from 
November  26,  1910,  and  the  further  sum  of 
$62^  costs  and  disbursements  which  judg- 
ment was  enrolled  and  docketed  In  the  clerk's 
office  of  said  court  in  said  county  on  Novem- 
ber 26,  1910,  and  whereas  execution  upon 
the  property  of  such  defendant  has  been  here- 
tofore Issued  to  the  sheriff  of  Multnomah 
county,  Oregon,  and  by  him  duly  returned  to 
this  court  wholly  unsatlBfled:  Now,  there- 
fore, bi  the  name  of  the  state  of  Oregon,  you 
are  commanded  and  required  to  arrest  the 
said  defendant,  A.  Lane,  and  commit  him  to 
the  jail  of  the  said  county  of  Multnomah  un- 
til he  e^U  pay  the  said  judgment  with  In- 
terest or  be  discharged  according  to  law  and 
that  you  make  due  return  of  this  writ  of 
execution  within  sixty  days  after  yon  receive 
the  same."  This  le  duly  tested,  sealed,  and 
signed  by  tbe  clerk  of  the  court  In  addi- 
tion to  the  foregoing,  the  return  states  as 
follows :  "Tliat  it  appears  from  the  record  in 
said  case  of  Ball  v.  Lane  that  the  cause  of 
action  therein  upon  which  the  said  judgment 
was  rendered  was  and  is  a  cause  of  arrest 
prescribed  In  section  259,  L.  O.  L. ;  that  it 
appears  from  the  record  in  said  action  that 
the  same  was  an  action  for  money  received 
by  said  defendant  A.  Lane  as  agent  and  bro- 
ker In  a  fiduciary  capacity  and  by  said  A. 
Lane  fraudulently  misapplied  and  converted 
to  his  own  use  and  that  defendant  A  Lane, 
was  guilty  of  a  fraud  in  Incurring  the  obli- 
gation for  which  the  action  was  brought,  and 
that  execution  upon  the  said  judgment  In 
said  action  against  the  property  of  said  de- 
fendant, A.  Lane,  bad  been  Issued  directed 
to  the  sheriff  of  Multnomah  county,  state  of 
Oregon,  and  by  him  returned  wholly  unsat- 
isfied prior  to  the  issuance  of  the  said  execu- 
tion upon  which  said  A,  Lane  is  in  my  cus- 
tody." This  return  was  not  in  any  manner 
traversed  by  the  petitioner.  At  tbe  bearing 
on  the  return  day  tbe  petitioner  was  remand- 
ed to  custody,  and  he  appeals. 


O.  a  H.  OorlisB,  of  Portland  (CorllaB  * 
Skulason,  of  Portland,  on  the  brief),  for 
appellant    a  M.  White,  of  Portland,  tor 

respondsit 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1  ]  It  Is  necessary  as  a  iH*elluiiinary 
question  to  determine  whether  we  shall  con- 
sider the  original  Judgment  roll  In  the  cose 
of  Ball  against  Lane  alluded  to  in  tbe  atate- 
ment  The  bill  of  exceptions  discloses  that 
the  judgment  roll  was  relied  npon  at  the 
hearing  by  tbe  sheriff  as  Justlflcatlon  f6r 
holding  the  petitioner,  and  that  ttaat  docu- 
ment was  considered  by  the  court  In  making 
its  decision  and  Judgment  as  being  part  of 
the  sherlETs  return  to  the  writ  It  was  also 
stipulated  by  the  parties  that  If  this  eonrt 
should  ctmsidw  the  record  In  tbe  case  of 
Ball  against  Lane,  resort  mi^t  be  bad  to  a 
copy  of  that  record  In  anottaw  suit  hereto- 
fore determined  1^  this  court,  subject  to  tbe 
reservation  of  the  defendant  of  tbe  rl^t 
to  object  to  the  consideration  of  tbe  same 
on  the  ground  that  It  la  not  prt^ierly  a  part 
of  the  record  In  the  matter  under •<»nsld»a- 
tlon.  At  the  hearing  before  this  court,  the 
defendant  objected,  as  thus  stipulated  he 
might  contending  that  the  validity  of  the 
return  Itself,  Uiat  document  not  having  been 
traversed,  was  the  only  question  for  as  to 
determine.  Although  the  circuit  court  may 
have  con^dered  the  Judgment  roll  referred 
to  as  a  part  of  the  sheriff's  return.  It  does 
not  appear  what  effect  was  given  to  it,  nor 
Is  it  material  that  we  should  inquire  Into 
that  question,  for  the  ultimate  matter  for  us 
to  decide  is  whether  or  not  tpon  the  face  of 
the  return,  uncontradicted  as  it  was.  the  cir- 
cuit court  rendered  the  proper  judgment. 
The  only  purpose  that  could  be  served  by  the 
judgment  roll  referred  to  was  to  prove  some 
controverted  allegation  In  the  return ;  but 
as  we  have  seen,  no  traverse  was  made  on 
anything  allied  In  the  return;  and  hence 
there  was  no  need  to  use  the  judgment  roll 
as  evidence  or  for  any  other  purpose. 

Section  630,  L.  0.  L.,  says:  "The  court  or 
Judge  before  whom  the  party  shall  be  broi^bt 
on  such  writ  shall  Immediately  after  tbe 
return  thereof  proceed  to  examine  into  the 
facts  contained  in  such  return  and  into  the 
cause  of  tbe  imprisonment  or  restraint  of 
such  party  whether  the  same  sball  have  been 
upon  commitment  for  any  criminal  or  suih 
posed  criminal  matter  or  not"  Section  6^ 
L.  O.  L.,  states  that:  "The  plaintiff  In  the 
proceeding  on  the  return  of  the  writ  may  by 
replication  verified  as  in  an  action  controvert 
any  of  the  material  facts  set  forth  in  the 
return  or  he  may  allege  therein  any  fact  to 
show  either  that  his  imprisonment  or  re- 
straint is  unlawful  or  ttuit  he  is  entitled  to 
his  discbarge,  and  thereupon  the  court  or 
Judge  shall  proceed  in  a  summary  way  to 
bear  such  evidence  as  may  be  produced  In 
support  of  tbe  imprisonment  or  restraint  or 
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against  tbe  same  and  to  dispose  of  tbe  party 
as  tbe  law  and  Jnstlce  ot  tbe  case  taaj  re- 

[2]  Barinr  before  us  then  an  unchalleng- 
ed return,  the  only  anestlon  for  us  to  deter- 
mine is  whether  or  not  It  shows  sufficient 
facts  to  retain  the  petitioner  In  custody. 
The  rule  in  section  218,  L.  O.  L..  Is  that :  "If 
the  action  be  one  in  which  the  defendant 
might  hare  been  arrested  as  provided  in  sec- 
tion 209  an  execution  against  the  person  of 
the  Judgment  debtor  may  be  issued  to  any 
comity  within  the  state  after  the  return  of 
the  execution  against  his  property  unsatisfled 
in  whole  or  In  part  as  follows:  <1)  When 
it  appears  from  the  record  that  the  cause  of 
action  is  also  a  cause  of  arrest  as  prescribed 
In  section  2S9  such  execution  may  issue  of 
course."  Section  259,  L.  O.  L.,  provides  that 
the  defendant  may  be  arrested  in  the  follow- 
ing cases  When  the  defendant 
has  been  guilty  of  a  fraud  in  contracting  the 
debt  or  incurring  tbe  obligation  (or  which 
the  action  is  brought  or  in  concealing  or  dis- 
posing of  the  property  for  the  taking,  deten- 
tion or  conversion  of  wliich  the  action  is 
brought."  The  allegations  of  the  return  al- 
ready quoted  are  substantially  in  the  words 
of  the  statute  In  the  absence  of  any  attack 
upon  tbla  language,  it  must  be  held  sufficient 
for  the  purposes  of  this  case  on  the  reason- 
ing adopted  by  this  conrt  In  Barton  v.  Saund- 
ers, 16  Or.  Gl,  10  Pac.  821,  8  Am.  St  Rep. 
261,  where  It  was  held  that  an  affidavit  for 
a  writ  of  arrest  was  sufficient  which  alleges 
only  "that  the  defendant  has  been  guilty  of 
a  fraud  In  contracting  the  said  debt  and  that 
defendant  has  removed  and  disposed  of  his 
property  with  intent  to  defraud  his  credi- 
tors." By  analogy  the  reasoning  of  thla  de- 
cision Is  sustained  by  Crawford  v.  Roberts, 
8  Or,  324.  In  that  case  the  court  had  under 
consideration  tbe  attachment  law  of  1876 
(Laws  1876,  p.  86),  providing  that  a  writ 
might  issue  on  an  affidavit  showing  that  "the 
defendant  Is  indebted  to  the  plalntlfT  •  •  * 
upon  a  contract  express  or  Implied  for  the 
direct  payment  of  money."  The  affidavit  was 
in  the  very  words  of  the  statute.  It  did  not 
pretend  to  set  out  any  facta  from  which  the 
court  could  draw  tbe  conclusion  that  the 
obligation  In  question  was  one  for  the  direct 
payment  of  money,  but  this  court  held,  in 
an  opinion  by  Mr.  Justice  Priin,  that  tbe  affi- 
davit was  sufficient  "without  undertaking  to 
aet  out  the  probative  facta  necessary  to  es* 
tabUali  the  ultimate  fact  required  by  tbe 
statute  to  be  shown  as  a  basts  of  the  writ" 
Measured  by  such  standards,  the  unchalleng- 
ed return  la  sufflcl^t  to  support  the  deten- 
tion of  tbe  petitioner.  If  In  fact  the  cause 
of  action  and  tlie  cause  of  arrest  were  one 
and  the  same  thing,  and  it  so  appeared  by 
the  record  in  tbe  case  of  Ball  against  Lane 
and  that  Lane  waa  guilty  of  fraud  in  incur- 
ring the  oMlgations  upon  which  ttiat  action 
waa  Instituted,  then  it  was  pwmlsUble  la 


the  first  instance  to  tasne  a  writ  of  arrest  or 
an  execution  against  the  person  when  an  ex- 
ecution against  his  proper^  has  been  return- 
ed unsatisfied.  On  account  of  the  state  of 
the  pleadings  tfefore  us,  we  cannot  inquire 
into  the  main  question  argued  at  tbe  hearing. 

Tbe  jndgment  of  the  court  below  la  af- 
firmed. 


EAKIN, 
tbla  case. 


Old  not  alt  In  Qie  hearing  of 


(71  Wub.  M) 
IK6ERS0LL  et  aL  v.  GOURLEY. 

(Suprone  Court  of  WtwUngton.  March  10, 
1918.™ 

1.  ABAramcirT  and  Rsvivix  (|  52*)— 9tat> 

TnraS— CONSTBTICnON. 

Rem.  &  Bal.  Oode,  |  193,  providing  that 
no  action  shall  abate  by  the  death,  etc,  of  the 
party  or  by  the  transfer  of  aay  interest  therein 
If  the  cause  of  action  survive,  but  that  the 
court  may,  within  one  year  thereafter,  allow 
the  action  to  be  continued  by  or  against  bii 
representatives  or  succesBors  in  interest,  and 
section  967,  providing  that  alt  causes  of  action, 
other  than  those  for  wrongful  death,  survive 
to  and  against  the  pwsonal  representatives  of 
the  parties  where  the  caose  of  action  survives, 
and  that  their  personal  representatives  nuy 
maintain  an  action  at  law  thereon  against  a 
party  against  whom  the  cause  of  action  accru- 
ed or  after  his  death  against  bis  personal  rep- 
resentativea,  are  not  intended  to  define  what 
causes  of  action  survive,  but  refer  to  causss 
which  do  survive  and  merely  direct  in  wlwse 
name  their  prosecution  may  be  continued. 

[Ei.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  SS  248-254 ;  Dec.  Dig. 
i  fi2.*3 

2.  Abatbucnt  aitd  Rbvivaz.  (I  D2*>— ASSIQK- 
KSNTS  (S  22»)— SUBVIVOBSHIP— PBRBOHS  BIH- 
TITLBD  TO  ReVZVXO  ACTION— ASBiaHBBS. 

The  test  of  the  sarvivorshlp  of  a  cause  of 
action  Is  its  afisi^nability,  and,  conversely,  the 
test  of  assignability  is  survivorship, 

[Ei.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  U  248-264 ;  Dec.  Dig. 
S52;*  Assignments,  Cent  Dig.  SI  35-39 ;  Dec 
Dig.  I  22.*J 

8.  DeSCBRT  Ann  DlCTBIBimON  (1  90*)— Cab- 

cbllation  of  ikstbumehts  (|  27*)— fabm 
Ertitled  to  Cancbixatzon  ot  Dbbd. 
The  heir  as  well  as  tbe  creditor  of  the  vic- 
tim of  a  forged  or  fraudulent  deed  may  main- 
tain an  action  to  set  It  aside— the  heir  because 
the  right  snrvive^  and  tlM  craditor  because  it 
is  assignable^ 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution.  Cent  Diff.  (|  8Sl-«S8,  868-381; 
Dec.  Dig.  i  90;*  Cancellation  of  Instruments, 
Cent  Dig.  H  39-42  ;   Dec.  Dig.  |  27.*] 

4.  WHiS  (8  229*)— OOHTBSIB— RiOHT  TO  OOB- 
TBSn— AolflSBIBIUTT  OV  HBZK— "AHT  PfB- 
BON  InTBBBSTBD." 

Under  Rem.  &  BaL  Code,  I  1S07,  provid- 
ing tliat  "any  person  interested"  In  any  will 
may,  within  one  year  after  the  probate  or  re- 
jection thereof,  contest  its  validitv,  any  per- 
son acquiring  an  interest  in  the  will  within  tbe 
year,  including  the  administrator  of  an  heir, 
who  but  for  the  will  would  have  an  Interest  in 
tbe  estate,  Is  eutitied  to  contest  the  will  within 
that  time. 

pid.  Note.— For  other  cases,  see  Wills,  Out 
Dig.  S8  550-554  ;  Dec  Dig.  |  229.* 

For  other  deflnWoni,  sea  Wwds  and  numses, 
VOL  1,  p.  480.] 
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6.  Statutes  ft  230*)— Cokstbuction— Bemb- 
DiAL  Statotes. 

In  coQStruin;  remedial  statutes,  that  con- 
■tractioQ  will  be  preferred,  if  the  language  of 
the  statute  permit,  which  will  subaerve  the 
right  rather  tQan  that  which  may  perpetuate  a 
wrong. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  317,  324,  325:  Dec.  Dig.  {  23(1"] 

Department  2.  Appeal  from  Superior 
Cpurt,  King  Cotinty ;  A.  W.  Frater,  Judge. 

Proceeding  to  contest  a  will  by  Miranda 
Crim  and  another  against  Thomas  H.  Gour- 
ley,  as  executor  of  the  estate  of  Leslie  L. 
Crim,  deceased.  Application  of  M.  H.  Inger- 
eoll  for  substitution  as  the  executor  of  Mi- 
randa Crim,  deceased,  denied,  and  proceed- 
ing dismissed,  and  contestants  appeal.  Re- 
versed and  remanded,  with  directions  to 
reinstate  the  proceeding,  and  to  pratnlt  sub- 
stitution of  the  executor. 

U.  H.  Ingeraoll  and  Eeynolda,  Ballinger  & 
Hntson,  all  of  Seattle,  for  appellants.  J.  L. 
Corrigan  and  M.  H.  Van  Nnys,  both  of  Seat- 
tle (MUo  A.  Boot,  of  Seattle,  of  counsel)*  for 
reqwndent 

ELLIS,  J.  Appeal  from  the  dismissal  of 
an  action  to  contest  a  will.  The  facts  found 
by  the  trial  court  were  substantially  as  fol- 
lows: On  June  1,  1911,  Leslie  I*  Crim  died. 
His  sole  heir  at  law  was  his  mother,  Miran- 
da Crim.  On  September  18,  1911,  a  paper, 
purporting  to  be  his  last  will  and  codicil,  was 
admitted  to  probate.  The  respondent,  Qour- 
ley,  was  appointed  and  quallfled  as  executor. 
On  January  23, 1912,  Miranda  Crim  and  Les- 
lie C  Travers,  a  nephew  of  Leslie  L.  Crim, 
commenced  an  action  against  the  respondent 
as  executor  to  contest  the  will  and  codicil  on 
the  grounds  of  Incompetency  and  undue  in*- 
fluence.  The  action  was  tried,  and  on  March 
16,  1912,  the  court  announced  an  oral  deci- 
sion upholding  the  will  and  codicil,  and  de- 
ciding that  Leslie  L.  Crim  was  neither  Incom- 
petent nor  under  undue  influence  when  he 
made  them.  It  Is  conceded  that  no  Judgment 
was  entered  on  this  ruling.  On  March  23, 
1912,  pending  motion  for  a  new  trial,  the 
court,  being  advised  that  Miranda  Crim  had 
died  pending  suit,  suspended  proceedings  un- 
til an  administrator  might  be  appointed  and 
substituted  as  plaintiff  In  her  place.  Miranda 
dim  died  on  February  2, 1912,  at  Rochester, 
N.  y.,  leaving  as  her  heirs  Leslie  O.  Travers, 
her  grandson,  and  certain  others.  On  April 
25,  1912,  the  appellant  M.  H.  Ingeraoll  was 
by  the  court  appointed  and  qualifled  aa  ad- 
ministrator of  the  estate  of  Miranda  Crim, 
deceased.  He  applied  for  substitution.  Up- 
on these  findings  the  court  as  conclusions  of 
law  held  that  the  right  to  contest  the  will 
and  codicil  did  not  survive  the  death  of  Mi- 
randa Crim;  that  the  administrator  of  her 
estate  bad  no  right  to  be  substituted  as  a 
party  in  the  contest;  that  Leslie  C.  Travers 
had  no  right  to  continue  the  pn>ceedlngs; 


and  that  the  proceedings  should  be  dis- 
missed. Judgment  went  accordingly.  It  la 
apparently  conceded  that  the  original  trial 
after  the  death  ot  Miranda  Crim  was  a  nul- 

Uty. 

The  sole  question  presented  for  our  deter- 
mination is:  Does  the  death  of  a  contesting 
heir  of  the  putative  testator  terminate  the 
contest  of  the  will,  or  may  the  contest  be  re- 
vived and  continued  in  the  name  of  the  ad- 
ministrator or  heir  of  the  deceased  contest- 
ant? In  other  words.  Does  the  right  to  con- 
test a  will  survive  to  ttie  heirs  or  personal 
r^resentatives  of  the  heir  of  the  putative 
testator?  The  question  was  before  us  In  the 
recent  appeal  in  Re  Slebs'  Estate,  126  Pac. 
912,  upon  the  following  facts:  Dorothy  Dru- 
ry  Slebs  died,  having  willed  all  of  her  prop- 
erty to  her  sister  Mrs.  Moulton.  The  will 
was  probated  May  S,  1902.  Her  Immedinte 
relatives  were  her  sister  Mrs.  Moulton,  her 
brother  George  W.  Drury,  and  her  fiither. 
William  C.  Drury.  Whether  or  not  she  left 
a  husband  did  not  appear,  and,  though  that 
fact  was  adverted  to  by  this  court  as  an  ad- 
ditional obstacle  to  the^eontest,  the  case  was 
actually  tried  below  and  decided  here  upon 
the  theory  that  her  father,  William  C.  Drury, 
was  her  sole  heir  at  law.  He  died  about  six 
years  after  the  death  of  Mrs,  Slebs.  George 
W.  Drury,  aa  an  heir  at  law  of  WUlIam  <X 
Drury,  instituted  proceedings  to  revoke  Mrs. 
Slebs'  will  some  seven  years  after  its  probate 
and  some  ten  months  after  the  father's  deatti, 
on  the  ground  that  Mrs.  Sietw  was  insane 
when  she  made  the  will.  It  was  sought,  to 
escape  the  bar  of  the  statute  by  showing  in* 
sanity  of  William  G.  Drury,  who  but  tor  the 
win  would  have  been  Mrs.  Slebs*  heir,  from 
a  time  prior  to  her  death  until  his  own  de- 
mise. While  on  the  merits  .the  case  was  de- 
cided adversely  to  the  contestant  on  other 
grounds,  the  question  of  the  capacity  of  the 
heir  of  an  heir  to  maintain  the  contest  met 
us  at  the  very  threshold  of  the  case  aa  neces- 
sarily involved  before  proceeding  with  tlio 
merits  of  the  contest  Upon  this  phase  of 
the  case,  we  said:  "The  respondents  urge 
In  this  court  the  want  of  sufficient  Interest 
in  the  will  in  the  appellant  to  enable  him  to 
maintain  a  contest  thereof.  They  contend 
that  a  'person  Interested  in  any  wtU,'  within 
the  meaning  of  that  phrase  as  it  is  used  in 
the  statute,  must  be  a  person  who  would  him- 
self, but  for  the  will,  have  inherited  the  prop- 
erty devised  and  bequeathed  thereby,  and 
that  the  contestant  is  not  sncb  a  person. 
But,  without  specially  reviewing  the  reasons 
advanced  to  support  the  contention,  we  think 
It  Is  not  well  founded.  If  It  be  true  that  Wil- 
liam C.  Drury  would  have  Inherited  the  prop- 
erty of  Mrs.  Slebs  but  for  the  wlU,  and  if  it 
be  true,  further,  that  he  was  so  far  Insane 
as  to  t>e '  incapable  of  managing  his  own  af- 
fairs from  a  time  preceding  the  death  of  Mrs. 
Slebs  until  his  own  death  thereafter,  then  hla 
heirs  at  law  liave,  we  think,  such  an  Interest 


*Vat  etHw  BMW  Me  SUM  topic  and  nethm  NUUBBR  In  Dm.  Dig.  4k  Am.-  Dlc..K«)L-Ho,-aarta»*  Bmo"*  bOmm 


Digitized  by 


Google 


U'ashJ 


INOEKSOLL 


T.  GOURLET 


746 


In  the  will  1^  Mrs.  Sietw  u  to  eiuble  them 
to  maintain  a  contest  tliereot  We  taava 
found  few  cases  directly  la  pt^t,  bnt  the  fol- 
lowing may  be  ccounilted  as  bearing  more  or 
less  strongly  on  the  question:  Savage  T. 
Rowen.  103  Ta.  540,  49  &  B.  668;  Brady  v. 
McCosker,  1  Gomstock  (1  N.  Y.)  214;  Van 
Alen  T.  Hewins,  5  Hun  {N.  T.}  44;  Burnett 
V.  Mllnes,  148  Ind.  230,  46  N.  B.  464;  In  re 
l^angerin,  40  Minn.  429,  4T  N.  W.  1133." 
There  can  be  no  qnestlott  that  the  case  is  an- 
thorlt7  for  the  right  of  tlie  heir  of  an  heir  to 
contest  a  wUl  adverse  to  his  Interest  as  soch 
heir :  that  is  to  say,  that  the  ri^t  of  om- 
test  survives.  Inasmuch  as  the  case  before 
OS  presents  but  the  single  question  and  has 
been  submitted  on  exhaustive  brlefb  supple- 
mented by  aide  argument  on  both  sides,  we 
are  Impelled  to  teeonslder  the  question  be- 
fore adopting  the  rule  In  the  Slebs  Caise  as 
OnaL 

CM  "Oie  statutory  provisions  relating  to  the 
siOTlval  of  causes  of  action,  dtlng  by  sectim 
number  firom  Rem.  ft  BoL  Oode,  are  as  fol- 
lows: 

"See.  193.  No  action  sliaU  abate  by  the 
death,  marriage,  or  other  disability  of  the 
party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  con- 
tinue; but  the  court  may  at  any  time  within 
one  year  thereafter,  on  motion,  allow  tlie  ac- 
tloa  to  be  continued  by  or  against  his  rep- 
resentatives or  successors  in  interest" 

"Sec.  967.  All  other  causes  of  action  than 
those  enumerated  in  section  183,  supra,  by 
one  person  against  another,  whether  arising 
on  contract  or  otherwise,  sarvlve  to  the  per- 
sonal r^resentatives  oC  the  fbrmer  And 
against  the  personal  representatives  of  the 
latter.  Where  the  cause  ot  action  sorvlves, 
as  herein  provided,  the  executors  or  adminis- 
trators may  maintain  an  action  at  law  thoe- 
on  against  the  party  against  whom  the  cause 
of  action  accrued,  pr  after  his  death,  against 
his  personal  representiitlves.** 

Section  188,  referred  to  In  sectiim  967,  re- 
lates merely  to  the  right  of  action  for  wrong- 
ful ileath,  and  has  no  bearing  upon  the  pres- 
ent Inquiry.  These  quoted  sections  have 
beai  construed  as  not  intended  to  define  what 
causes  of  action  snrvive,  but  as  referring  to 
causes  which  already  survived,  and  as  mere- 
ly directing  In  whose  name  the  prosecution 
of  such  survlvli^  causes  may  be  continued. 
SlauBon  V.  Schwabacher  Bros.  &  Co.,  4  WrbIl 
783.  787.  81  Pac.  329,  31  Am.  St  Bep.  948; 
Blnker  v.  Kurd,  69  Wash.  2S7,  124  Pac.  687. 
Whether  the  right  to  contest  a  will  does  sur- 
vive must  therefore,  be  deteimlned  uiwn  the 
same  principles  as  govern  in  other  caoses  of 
action.  If,  under  such  principles,  the  right 
survives,  then  under  the  statutes  quoted  the 
action  msy  be  revived  and  prosecuted  In  the 
name  of  the  personal  represratatives  or  suc- 
cessors In  Interest  of  the  p^aon  originally 
entitled  to  contest 

\1]  It  Is  a  general  rule,  and  one  to  whldi 
this  court  has  adhered,  that  the  test  of  sur- 


vivorship ot  a  cause  of  action  Is  its  aaalgna- 
biUty,  and,  amversely,  the  test  ot  assigna- 
bility Is  snr^vorshlp;  that  Is  to  say,  they 
are  always  concomitant  3  Pomeroy's  Bq. 
Jurla  (8d  Ed.)  f  1276 ;.  Pommy's  Code  Bem- 
edlss  CBd  EdO  1 147 ;  Slauson  v.  Schwabacher 
Bros.  &  Co.,  4  Wash.  783,  81  Pac  329,  81 
Am.  St  Bcs>.  848;  Conaway  v.  Co-<Hnrative 
Homebnllders,  6B  Wash.  38^  U7  Pac  71& 

[S,4]  Our  statute  governing  the  right  <tf 
contest  (Rem.  ft  BaL  Code  I  1807)  is  as  t(d- 
lows:  "Sec.  1307.  It  any  person  Interested 
In  any  will  shall  appear  within  one  year  aft- 
er the  probate  or  rejection  thereof,  and,  by 
petition  to  the  superior  court  having  Inrlsdlo- 
tion,  conteet  the  validity  of  said  will,  or 
pray  to  have  the  will  provai  which  has  been 
rejected,  he  shall  file  a  petition  cpntainlng 
his  objections  and  eraseptions  to  said  wlU^ 
or  to  the  rejection  tiiereof.  Issue  shall  be 
made  up,  tried  and  determined  in  said  court 
respecting  the  con^)etency  ot  the  deceased 
to  make  last  will  and  teatamoit  or  respect- 
ing the  execution  by  the  deceased  of  such 
last  will  and  testement  under  restraint  or 
undue  influence  or  fraudulent  representation, 
or  for  any  other  cause  affecting  the  validity 
of  such  will."  While  not  In  so  many  words 
declaring  that  the  right  of  contest  is  assign- 
able, the  courts  of  several  other  states  In 
effect  have  under  analogotis  statutes  so  de- 
cided, l^e  earliest  case  bearing  upon  the 
subject  to  which  we  have  been  cited  is  Smith 
V.  Bradstreet,  16  Pick.  <Maas.)  264.  In  that 
case  the  Supreme  Judicial  Court  of  Mass- 
acbnsetts  held  that  a  mere  genial  cred- 
itor of  an  heir  at  law  of  a  testator  has  an 
Interest  too  remote  and  contingent  to  entltie 
him  to  contest  the  will  as  a  party  aggrieved; 
but  that,  where  the  creditor  of  an  heir  had 
secured  a  lien  by  attachmrat  upon  the  In- 
terest of  the  heir  in  real  property,  such 
creditor  had  the  right  to  contest  the  will  by 
which  the  heir  was  disinherited  of  such  prop- 
erty. This  is  on  the  ground  that  by  the  at- 
tachment he  secured  a  direct  Interest  In  the 
will.  The  court  said:  "If  the  will  Is  proved, 
it  defeats  his  title ;  If  rejected,  it  establishes 
it"  The  obvious  effect  is  that  the  Interest 
of  the  heir  Is  subject  to  Involuntary  assign- 
ment and  that  such  assignment  carries  with 
it  the  r^ht  to  contest  In  aid  of  such  Interest 

In  Watson  v.  Alderson,  146  Mo.  333,  48  S. 
W.  478,  68  Am.  St  Bep^  616,  a  leading  case 
upon  the  same  question,  under  a  statute  al- 
lowing a  contest  to  "any  person  Interested  In 
the  probate  of  any  will,"  within  five  years 
after  such  probate^  the  Supreme  Court  of 
Missouri  held  the  same  way.  The  Missouri 
statute  Is  not  essentially  different  firom  our 
own  save  as  to  the  time  within  whldi  tlie 
contest  may  be  instituted.  In  the  Watson- 
Alderson  Case  the  levy  of  the  ocecation  of 
the  JndgmCTt  creditor  of  the  lielr  and  sale 
of  the  belr'B  Interest  under  tlie  execution 
were  both  subsequent  to  the  disinheriting  tear 
tator's  death.   The  court  said:  "Tliat  Ste^ 
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the  Judgment  creditor,  has  a  direct  pecunia- 
ry Interest  In  tbe  final  and  concluaiTe  deter- 
mination of  the  question  of  fact,  whether  or 
not  said  Instrument  Is  the  last  will  of  said 
deceased,  Is  self-erldent,  since  upon  such,  de- 
terminaUon  depends  her  title  to  valuable 
real  estate.  If  determined  In  the  affirmative, 
she  has  no  title;  if  lu  the  negative,  she  has 
title,  and  It  would  aeem  to  follow  necessari- 
ly, If  the  words,  'any  person  Interested  in 
tlie  iHTobate  of  any  will,'  are  to  'be  t&kea  in 
their  plain,  ordinary  and  usual  soise,*  that 
she  ia  snch  a  person,  and,  as  anch,  authoris- 
ed to  Institute  this  proceeding  in  which  only 
can  that  Question  of  fact  be  ctmcluslvely  de- 
termined." The  logical  ^ect  of  this  hold- 
ing ia  that  any  one  becoming  dhrectly  and 
pecnniari)y  interested  in  the  devolution  of 
the  estate  at  any  time  within  five  yearn  aft- 
er the  probate  of  the  will  has  soeh  an  inter- 
est in  the  "probate  of  the  will,"  or,  to  use 
the  words  of  onr  statute,  ia  so  "Intoreated  In 
the  will,"  as  to  mtitle  hfm  to  maintain  a 
contest  under  the  statute. 

In  Btoor  v.  Piatt,  78  Ohio  St  46^  84  N.  E. 
604, 14  Ann.  Gas.  832,  under  a  statute  provid- 
ing .that  "a  person  interested  in  a  will  or 
codicil  admitted  to  pnrttate  In  tba  probate 
court,  or  court  of  common  pleas  on  appeal, 
may  contest  the  valtdity  thereof/'  the  court 
held  that  a  creditor  of  the  h^  having  ob- 
tained a  lien  by  levy  on  the  interest  of  the 
heir  after  the  testator's  death  was  oitltled 
to  contest  a  will  dlalnheritli«  the  heir.  The 
court  said:  "Any  person  who  has  such  a  di- 
rect, immediate,  and  legally  ascertained  pe- 
cuniary Interest  In  the  devolution  of  the 
testator's  estate  as  would  be  InuuUred  or  de- 
feated by  the  probate  ot  the  will,  or  be  ben- 
eflted  by  setting  aside  the.  will,  is  *a  pwson 
iuterested.'  "  In  Re  Langevln*'s  Will.  45  Mlnu. 
429,  47  N.  W.  1133,  the  Supreme  Court  of 
Minnesota,  under  a  statute  providing  that 
"all  persons  Interested"  may  contest  the  pro- 
bate of  a  will,  held  that  a  Judgment  creditor 
of  an  heir  who  was  disinherited  by  the  will 
could  contest  it  because  be  was  a  person  In- 
terested, in  that  his  judgment  Hen  would  be 
defeated  by  the  will  if  established.  The 
court  said:  "This  right  to  resist  the  probate 
is  not  materially  different  In  principle  from 
that  of  a  Judgment  creditor  to  assail  a  prior, 
forged,  or  fraudulent  deed  apparently  con- 
veying the  lands  of  the  judgment  debtor." 
The  analogy  seems  perfect,  and  It  can  hardly 
be  doubted  that  the  heir  as  well  as  the  cred- 
itor of  the  victim  of  a  forged  or  fraudulent 
deed  may  maintain  an  action  to  set  It  aside, 
in  the  absence  of  the  bar  of  the  statute  of 
limitations  or  estoppel  by  laches.  The  heir 
may  maintain  the  action  because  the  right 
survives ;  the  creditor  because  It  Is  assign- 
able. Pomeroy's  Eq.  Juris.  (3d  Ed.)  8  1275. 
In  Davis  V.  Leete,  111  Mo.  659,  64  S.  W.  441, 
under  a  statute  using  the  words  "persons  in- 
terested," In  defining  who  are  proi)er  or  nec- 
essary, parties  to  the  probate  proceeclings,  the 


Supreme  Court  of  Kentucky  held  that  the 
purchaser  from  an  heir  of  the  testator  might 
resist  the  probate  and  by  aj^peal  contest  the 
wilL  This  Is  upon  the  obvious  principle  tiiat 
the  right,  beHng  assignable,  carries  with  It 
the  remedy.  See,  also.  Foster  t.  Jordan,  130 
Ky.  445,  113  S.  W.  490;  Brooks  t.  Falne^s 
Ei'rs,  123  Ky.  271,  90  S.  W.  800. 

In  Savage  v.  Bowen,  103  Va.  540,  40  B. 
E.  668,  it  was  held  that  the  grantee  of  the 
heir  of  a  testator  has  such  an  interest  in 
the  controversy  as  entttlee  him  to  contest  a 
will  found  and  filed  for  probate  after  the 
grant  The  fact  that  the  will  was  found  and 
filed  subsequent  to  ibe  grant  seems  unim- 
portant since 'the  will,  if  valid,  by  relation 
toibk  effect  on  proof  as  of  the  date  of  the 
testator's  death.  The  court  placed  no  stress 
upon  this  fact  It  said:  "The  demnrrw  was 
prop«rly  overruled.  The  allegations  of  the 
bill. show  such  an  Interest  in  the  sabjeet- 
matter  as  entitles  tlie  appellees  to  impeach 
the  will.  Controversies  of  this  characM 
usually  arise  between  persons  pTwiming  as 
h^rs  at  law  on  the  one  hand  and  as  devisees 
under  the  contested  will  on  the  other. 
George  L.  Savage,  as  heir  of  Ann  C.  Sav- 
age, would  have  had  the  right  to  impeach 
the  will,  and  no  reason  is  perceived  why 
those  claiming  under  and  through  him  are 
not  entitled  to  his  rigphts  in  that  respect" 
In  .Ralney  v.  Bidgway.  148  Ala.  624,  41 
South.  632,  the  facte  were  as  follows:  The 
testatrix  died,  leaving  a  son  as  her  sole  tieir 
at  law.  Thereafter  the  son  died,  leaving  a 
widow  as  his  only  heir.  It  was  held  that 
she,  as  "a  person  Interested  therrin,"  could 
contest  the  will.  The  court  said:  "In  oth- 
er words,  contestant's  husband  was  the  sole 
heir  of  the  testatrix,  and  contestant  Is  his 
sole  heir  and  sole  devisee  and  legatee.  She 
is  certainly  the  party  interested,  or  person 
who  standLig  in  the  place  of  her  son,  as  bis 
sole  h^r,  would  be  a  distributee  of  the 
estate  If  there  were  no  will."  In  McCosker 
V.  Brady,  1  Barb.  Ch.  (N.  T.)  329.  ttie  ma- 
terial facts  were  these:  John  McCosker  died 
leaving  as  his  only  heirs  at  law  two  sons. 
John  the  younger  and  Thomas.  He  devised 
the  bulk  of  his  estate  to  John  the  younger, 
with  an  annuity  to  Thomas.  John  McCosker 
the  younger  thereafter  died,  leaving  no  oth- 
er heirs  than  Thomas  and  Thomas*  son. 
John  Andrew  McCosker.  John  the  younger 
left  a  will  devising  his  estate  to  others  than 
Thomas  and  his  son.  Thomas  brought  suit 
to  set  aside  John  the  younger*s  will  on  the 
ground  of  incompetence  and  undue  influence. 
While  this  suit  was  pending  Thomas  died  and 
hla  son  John  Andrew,  as  devisee  of  Thomas, 
commenced  another  action  for  the  same  pur- 
pose. The  court  held  that  while  John  An- 
drew could  maintain  au  original  bill  the  bill 
filed  by  John  Andrew  was  la  reality  a  bill  to 
revive  and  continue  the  proceedings  Institut- 
ed by  his  father ;  and,  as  such,  the  bill  could 
be  maintained.  The  court  said:  "If  the 
original  bill,  however,  was  pn^^ly  filed,  for 
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the  purpose  of  having  the  question  as  to  the 
invalidity  of  the  pretended  will  of  John  Mc- 
Cosker  the  younger,  settled  nnder  the  direc- 
tion of  this  court,  there  18  nothing  to  de- 
prive the  devisee  of  the  right  to  continue  the 
suit  for  that  purpose."  While  this  was  an 
action  In  equity  to  set  aside  the  will,  it  Is 
certainly  authority  for  the  view  that  the 
right  to  contest  a  will  survives.  In  Van 
Alen,  Ex'r,  v.  Hewlns  et  al.,  Ex'rs,  5  Hun 
(N.  T.)  44,  It  was  held  that  the  right  to 
contest  the  probate  of  a  will  survives  to  the 
executors  of  the  original  contestant  who 
died  i>endlng  the  proceedings. 

The  net  result  of  the  foregolug  authorltleB 
is  that  the  courts  of  Massachusetts,  Mls< 
sourl,  Ohio,  Minnesota,  and  Kentucky,  and 
it  would  seem  Virginia,  also,  hold  the  right 
or  interest  of  the  disinherited  heir  the  sut>- 
ject  of  voluntary  or  Involuntary  assignment, 
which  would,  as  we  have  seen,  carry  with  It 
the  survivorship  of  the  right  to  contest  the 
disinheriting  will;  while  In  Alabama,  and 
apparently  In  New  Tork,  it  is  held  that  .the 
heir  of  the  disinherited  heir  may  contest  the 
will  or  revive  a  contest  already  commenced. 
On  the  other  hand,  the  courts  of  Illinois 
alone,  under  a  statute  according  the  right 
of  contest  to  "any  person  Interested"  provid- 
ing he  appear  within  three  years  after  the 
probate,  hold  that  the  right  or  Interest  of  a 
disinherited  heir  is  not  assignable  so  as  to 
give  the  assignee  the  right  of  contest,  and 
hence  that  the  right  does  not  survive.  Mc- 
Donald V.  White,  130  111.  493,  22  N.  E.  599; 
Storra  v.  St.  Luke's  Hospital,  180  111.  368,  54 
N.  E.  185,  72  Am.  St  Hep.  211;  Staude  v. 
Tscharner,  187  JH.  19,  58  N.  E.  317;  Selden 
V.  Illinois  Trust  &  Sav.  Bank,  239  lU.  67,  87 
N.  E.  860,  130  Am.  St  Rep.  180;  Selden  v. 
Illinois  Trust  &  Sav.  Bank,  184  Fed.  872, 
107  C.  C.  A.  196.  The  controversy  In  the 
last  case  having  arisen  under  the  laws  of 
the  state  of  Illinois,  the  federal  court  adopt- 
ed and  followed  the  coostructlon  placed  up- 
on those  laws  by  the  courts  of  that  state. 
The  decision  has  no  stgniflcauce  except  as 
determining  the  effect  of  the  dedatons  of  the 
Illinois  courts. 

The  respondrat  Invites  us  to  follow  the  Il- 
linois rule;  the  argument  being  that,  the 
right  of  contest  t>elng  purely  statutory,  the 
words  of  our  statute  "any  person  Interested 
Id  any  wlU"  should  be  construed  as  meaning 
a  person  having  an  interest  at  the  time  the 
win  goes  into  effect ;  that  an  interest  arising 
subsequently  is  not  an  interest  in  the  will; 
and  that  a  will  cannot  Impair,  destroy,  or 
affect  any  property  Interest  acquired  after 
the  death  of  the  testator.  This  seems  to  us 
to  beg  the  question,  which  Is  merely  one  of 
aaslgnablllty  and  consequent  survivorship. 
Inking  beyond  the  mere  surface  of  the 
thing,  the  heir  of  an  heir  has,  on  descent 
cast,  exactly  the  same  direct  pecuniary  in- 
terest that  the  deceased  heir  had.  In  ei- 
ther case,  bat  for  the  vrlU,  the  same  prop- 


erty rights  would  have  descended  first  to 
the  heir,  then  to  the  heirs  of  the  heir.  W« 
can  see  no  sound  reason,  either  in  equity  or 
In  the  words  of  the  statute,  (or  limiting  the 
right  to  protect  this  Interest  by  contest  to 
the  person  in  whom  it  la  vested  at  the  date 
of  the  testator's  death.  The  nature  of  the 
Interest  Is  In  no  sense  changed  in  passing 
from  the  heir  to  his  successor.  It  is  a 
property  right  In  no  sense  purely  personal  to 
the  heir  of  the  testator,  else  it  could  not 
descend  to  the  heirs  of  such  heir  even  if 
there  were  no  vrllL  The  statute  does  not  in 
express  terms,  nor  by  necessary  implication, 
fix  a  specific  time  when  the  interest  shall 
accrue  In  the  contestant  It  does  fix  a  limit 
of  one  year  within  which  the  contest  shall 
be  instituted.  It  seems  to  us,  therefore,  that 
any  person  acquiring  an  interest  within  that 
year,  which  but  for  the  will  would  accrue  to 
his  pecuniary  advantage,  should  have  the 
right  to  contest  the  vaUdlty  of  the  wlU  with- 
in that  time. 

[S]  It  may  be  stated  as  a  sound  postulate 
that  In  construing  r^edlal  statutes  that 
construction  will  be  preferred.  If  tite  lan- 
guage of  the  statute  permit,  whldi  will  sab- 
serve  the  right  rather  than  that  whldi  may 
perpetuate  a  wrong.  Assume  that  a  will  dia- 
Inh^tlng  the  h^  is  forged,  or  procured  by 
undue  infliieiice.  The  heir  institutes  a  con- 
test and  dles'pmdlng  Bult,  leaving  chUdroL 
The  Illln<^  doctrine  woold  dwrive  these 
children  of  any  remedy,  and  thus  perpetuate 
the  wrong.  We  cannot  subaolbe  to  a  cast- 
structltm  fraught  with  sa<A  posaibllitlea,  In 
the  absence  of  a  clear  leglBlailTe  mandate. 
We  are  not  Imprened  wltti  the  argqment 
that  will  contests  are-  araricioua  and  dundd 
not  be  encouraged.  Fraudulent  wills  are  also 
avaridouB,  and  should  not  be  encouraged. 
While  this  argument  may  be  sound  to  tlie  ex- 
tent of  requiring  clear  proof  <tf  fraud  or  un- 
due lufiuence.  It  should  not  cloee  the  courta 
to  the  righting  of  wrongs.  That  ig  the  voy 
purpose  for  whlcSi  courts  mm  Institnted. 
We  ate  constrained  to  adhcare  to  the  role  an- 
nounced In  the  Siebs  Estate,  mna. 

The  judgment  Is  revwsed,  and  the  canse 
remanded,  witb  dlrectton  to  nlnstate  It  and 
to  permit  the  anbatttntion. 

CBOW.  O.  J.,  and  FTTLLBBTON.  BCAIN, 
and  MOBBIS,  JJ.,  concur. 


CAFFBEZ  T.  SDPBRIOB  COUm?  OF  KINO 
COUNTY  et  al. 

(Soprema  Court  of  WasUngton.    Ifaxcb  14, 

1»18.) 

Schools  and  Schooi.  Dibtbicts  (|  141*)— 
Teachebs—Dibchaboe— Review. 

WbeA  a  complaint  by  a  discbarged  Khool 
teacher  alleged  that  she  had  been  olsdiarged 
without  notice  or  hearing,  and  that  the  county 
Buperlntendent  bad  prejudged  her  case,  and 
dictated  the  proceedings,  and  for  that  reason 
she  had  no  adequate  remedy  by  appeal  from 
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the  board  of  directors  to  him  and  from  Mb  de- 
cision to  the  state  soperintendent  of  pablic 
instruction,  who  has  no  authority  to  take  evi- 
dence, but  could  only  decide  the  appeal  on  the 
record  made  before  the  county  superintendent, 
the  complaint  stated  facts  sumcient  to  entitle 

Slaintiff  to  relief  in  the  courts,  and  was  not 
emurrable  on  tbe  ground  that  she  had  an 
adequate  remedy  by  proceedings  before  the  sn- 
perinteudent. 

[Ed.  Note.— For  other  caHes,  see  Schools  and 
School  Districts,  Cent  Dig.  §S  301-304;  Dec 
Dig.  §  141.*] 

Department  1.  Action  by  Marie  Caffr^ 
against  the  Superior  Court  of  King  County 
and  others.  From  a  Judgment  dismlsE^ng  the 
action,  plalntifC  sued  out  a  writ  of  review. 
Reversed,  with  directions. 

Dudley  G.  Wooten,  of  Seattle  for  relator. 
John  F.  Mnrphy,  of  Seattle,  for  reqioiident 

MOn]!tT,  J.  This  actim  was  brought  in 
tlie  Buiterior  court  of  King  county  to  review 
an  order  of  the  board  of  directors  of  Bchool 
district  No.  176  In  that  county  which  order 
discharged  the  plointtCt  as  a  teacher  in  the 
imbllc  schools.  The  trial  court  sustained  a 
^eral  demurrer  to  the  complaint  and  dis- 
missed the  action.  Thereupon  the  relator 
sued  out  this  writ  to  review  that  rader  of 
the  superior  court 

No  question  is  raised  as  to  the  Jurisdic- 
tion of  this  court  to  review  the  order  in  this 
mannn  and  we  have  concluded  that  the 
showing  made  In  the  petition  is  suffldent  to 
confer  JnrisdleUon  upon  this  court  The 
question  presented  here  Is:  Did  tb»  trial 
court  have  jurisdiction  to  review  the  order 
of  the  board  of  school  directors  in  discharg- 
ing the  relator  as  a  tea<dier?  The  relator 
relies  upon  the  allegations  in  her  complaint 
to  the  effect  that  she  had  entered  into  a  con- 
tract with  the  board  of  directors  to  teach 
in  said  sdiool  district  for  the  scho(d  year 
1912-13  for  the  stipulated  salary  of  9TC 
per  month;  that  idie  was  quallfled  and  au- 
thorized to  teadi  in  this  state,  and  that  in 
April,  1012,  Edie  entered  upon  her  duties  un- 
der her  contract  and  ctmtinued  thereafter 
to  perform  the  same;  that  on  November  4, 
3912,  a  meeting  of  the  board  of  directors 
was  held  in  said  sdiool  district;  that  Mr. 
Burrows,  county  siQwrintendent  of  schools 
for  King  coun^,  was  present  at  said  meet- 
ing, and  dlreeted  and  dominated  the  proceed- 
ings thereof;  that  certain  persons  were  per- 
mitted to  make  oral  charges  against  the 
plalntiCF;  that  said  meeting  was  without 
notice  to  the  plaintiff,  and  she  was  not  per- 
mitted to  be  present  or  hear  sold  charges 
and  DO  record  was  made  thereof;  that,  after 
said  charges  had  been  made  against  her, 
Mr.  Burrows  "said  that  she  must  resign, 
and  upon  plaintiff's  replying  that  she  would 
not  resign  under  such  clrcumstaqces,  with- 
out being  given  an  opportunity  to  know  what 
she  was  charged  with,  and  without  being 
allowed  to  defend  herself,  or  to  have  a  fair 
and  impartial  trial,  the  said  Burrows  again 


announced  that  she  must  resign  and  that  if 
she  did  not  he  would  make  the  board  of  di- 
rectors dtsclia^  her  and  would  cancel  her 
teacher's  certificate;  •  •  •  that  there- 
after, to  wit,  on  November  8,  1912,  another 
meeting  of  said  board  of  directors  was  held* 
at  which  said  Burrows  was  again  present, 
and  directed  and  controlled  all  that  was  said 
and  done;  •  •  *  that  at  said  second 
meeting  no  further  Investigation  or  examina- 
tion of  witnesses  or  hearing  of  testimony  was 
had,  nor  was  plaintiff  any  further  or  differ- 
ent^ advised  and  notified  of  the  charges 
against  her  than  as  before  described  at  the 
first  meeting  of  November  4th,  but,  when 
said  second  meeting  convened,  said  Burrows 
demanded  of  plaintiff  wtiy  she  had  not  re- 
signed, and  again  declared  that.  If  she  did 
not  resign,  h^  would  have  her  dlschai^ed  and 
cancel  her  certificate ;  that  no  record  of  any 
proceedings  against  the  plaintiff  was  made 
or  kept;  that  on  November  18,  1912,  plain- 
tiff was  served  with  a  copy  of  the  resolntion. 
as  follows:  "At  a  regular  meeting  of  the 
bosird  of  directors  of  school  district  No.  175 
of  King  county,  Washington,  held  at  the 
Duwamlsh  school  on  the  16th  day  of  No- 
vember, 1912,  at  7:30  o'clock  p.  m.,  it  ap- 
pearing to  the  board  of  directors  that  It  will 
be  impossible  to  retain  the  services  of  Hiss 
Marie  Caffrey  as  a  teacher,  it  tiavlng  been 
first  shown  tq  the  entire  satisfaction  of  the 
board  of  directors  by  evidence  introduced  at 
two  different  meetings  held  for  the  purpose 
of  making  an  Investigation  into  the  conduct 
of  said  Marie  Caffrey,  as  teacher,  one  meet- 
ing being  held  on  the  4th  day  of  November, 
and  the  other  on  the  8th  day  of  November, 
1912,  at  the  Dnwamlsh  school,  and  evidence 
having  been  Introduced  at  said  meetings  to 
the  effect  that,  together  with  other  things. 
Miss  Caffrey  had  been  guilty  of  using  im- 
proper language  before  the  pupils  toward 
the  principal,  and  also  of  degrading  a  pupil 
without  the  consent  of  or  without  consulting 
the  principal.  Therefore,  In  view  of  the 
above  facts,  It  Is  resolved  that  the  services 
of  Miss  Marie  Caffrey  be  dispensed  with, 
and  she  la  hereby  discharged,  said  discharge 
to  teke  effect  on  the  2d  day  of  December, 
1912.  O.  G.  Rosberg  and  F.  F.  Brandon, 
Directors  of  School  District  No.  175."  The 
complaint  then  alleges  that  the  statement  in 
the  resolution  to  the  effect  that  evidence 
was  heard  was  false,  that  no  evidence  was 
offered  to  prove  plaintiff  guilty  of  using  Im- 
proper language  to  the  principal,  or  that 
plaintiff  had  degraded  a  pupil  without  con- 
sent of  the  principal,  and  denies  that  she 
ever  at  any  time  or  place  committed  either  of 
said  offenses.  The  complaint  after  setting 
up  other  matters  showing  prejudice  of  the 
county  scftiool  superintendent  and  that  the 
order  of  discharge  was  without  cause,  pro- 
ceeds: "That  by  the  law  and  rules  govern- 
ing school  matters  in  the  stete  of  Washing- 
ton plaintiff  had  the  rlgU  of  appeal  from 
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any  advene  decision  of  tbe  said  board  of 
directors  to  the  superintendent  of  schools  In 
King  county,  who  Is  the  said  Burrows,  and 
from  tbe  latter,  In  case  of  bis  adverse  judg- 
ment, to  the  superintendent  of  public  Instruc- 
tion of  the  state  of  Wai^lngton,  with  the 
period  of  80  days  In  each  Instance  within 
which  to  prosecute  her  appeal;  and.  In  case 
of  an  appeal  to  the  county  superintendent, 
be  is  by  law  authorized  to  take  evidence, 
summon  witnesses,  and  call  for  all  records 
affecting  the  case,  but  In  case  of  an  appeal 
to  the  superintendent  of  public  Instruction 
no  new  testimony  can  be  Introduced  or  heard 
by  him,  but  he  must  try  aod  decide  the  ap- 
l)eal  upon  the  record  already  made";  that 
the  plaintiff's  right  of  appeal  In  lawful  or- 
der In  this  case  has  been  completely  taken 
away  because  of  the  disqualification  of  the 
county  superintendent  as  aforesaid. 

It  Is  upon  these  and  other  allegations  of 
like  character  that  the  relator  here  Insists 
that  the  lower  court  bad  jurisdiction  to  re- 
view the  order  of  the  board  of  school  direc- 
tors in  discharging  the  relator.  The  re- 
spondents insist  that  the  superior  court  had 
no  jarlsdiction  because  tbe  jurisdiction  to 
try  this  class  of  cases  Is  vested  by  law  in 
the  county  school  superintendent  from  whom 
an,  appeal  lies  to- the  superintendent  of  public 
instruction.  Van  Dyke  v.  School  Dlst  No. 
77,  43  Wash.  235,  86  Pac.  402,  Is  relied  upon 
to  sustain  this  position.  This  case  no  doubt 
would  be  In  point  where  the  county  super- 
intendent was  not  dlsqnaUfied  by  active  par- 
ticipation In  the  controversy;  but  In  this  case 
it  is  alleged  that  the  county  superintendent 
dominated  the  school  board  and  took  an  ac- 
tive Interest  In  the  controversy,  and,  without 
giving  the  plaintiff  an  opportunity  to  be 
heard  or  to  know  the  charges  against  her, 
and  without  any  record  of  the  proceedings 
being  made,  demanded  her  resignation  and 
threatened  her  with  discharge,  and  to  cancel 
her  certificate  authorizing  her  to  teacdi  In 
the  state,  unless  she  resigned.  She  demand- 
ed that  she  be  Informed  of  the  charges 
against  her  and  the  right  to  be  heard.  These 
demands  were  denied,  and  ahe  was  discharg- 
ed without  cause.  To  say  that  she  must 
now  appeal  to  the  officer  who  dominated 
these  proceedings  and  made,  or  at  least  di- 
rected, the  order,  Is  to  say  that  the  county 
superintendent  may  be  the  accuser  and  the 
judge  In  the  same  controversy.  Neither  the 
statutes  nor  the  decision  In  the  Van  Dyke 
Case,  supra,  was  Intended  to  bring  about 
that  result.  In  State  ex  rel.  Barnard  v. 
Board  of  Education,  19  Wash.  8,  52  Pac  317, 
40  L.  R.  A.  317,  67  Am.  St.  Rep.  706,  this 
court,  speaking  through  Judge  Dunbar,  said 
u|)on  this  point:  "To  compel  a  litigant  to 
submit  to  a  judge  who  has  already  con- 
fes-^edly  prejudged  him  and  who  Is  candid 
enough  to  announce  his  decision  In  advance, 
and  insist  that  he  will  adhere  to  it,  no  mat- 
ter what  tbe  evidence  may  be,  wonld  be  so 


farcical  and  manifestly  wront  that  !t  seems 

to  us  that  the  Idea  must  necessarily  be  ex- 
cluded by  the  very  expression  'administra- 
tion of  justice.' "  The  allegation^  In  the  com* 
plaint  were  sufficient  to  show  that  the  coun- 
ty superintendent  was  utterly  disqualified  to 
hear  an  appeal  in  this  case,  and,  since  there 
Is  no  provision  for  any  other  person  to  bear 
It,  the  plaintiff,  is  without  remedy  except  In 
the  courts.  The  superior  court,  therefor^ 
had  Jurisdiction  to  review  the  order  of  the 
board  of  directors,  and  determine  whether 
the  order  was  made  with  or  without  cause. 

The  judgment  of  the  trial  court  dismissing 
the  complaint  Is  therefore  reversed,  with  di- 
rections to  overrule  the  demurrer. 

CROW.  O.  J.,  and  CHADWICK,  OOSE, 
and  PABEEB,  JX,  ctmenr. 


(72  Wash.  4S4) 

STATE  ei  re!.  SCHOOL  DIST.  NO.  2B, 
WALIA  WALI/A  COUNTY,  et  aL  v. 
BOARD  OF  GOM'B£l  OP  OOLUMBIA 
COUNTY. 

(Snpreme  OMiEt  of  Washington.   March  IS, 
1913.) 

Schools  and  Sohooi,  Dibthots  (|  89*)  ~ 
Joinder  or  Disraicrs  —  Review  —  GounTr 

COUMISSIONEBS— JUBJBDICTION. 

Rem.  St  Bel.  Code,  {  4427,  provides  for  the 
formation  of  new  school  diatiictB,  and  section 
4448  declares  that  when  the  public  good  reguim 
it  a  school  district  may  be  formed  vt  contiguous 
territory  lying  In  two  or  more  counties,  which 
districts  shall  be  known  as  joint  school  districts. 
Section  4457,  after  referring  to  a  hearing  by  the 
county  superintendents  of  the  counties  mterest- 
ed  and  the  adjustment  of  matters  contained  in 
the  prior  sections,  declares  that  such  snperin- 
tendenta  shall  man  a  fall  record  of  all  their 
findinga  and  terms  of  adjustment,  and  their  de- 
cision shall  be  final.  Held  that,  where  school 
districts  in  adjoining  counties  were  consolidated, 
the  determination  of  the  connty  saperintuid- 
eots  could  not  be  reviewed  by  the  county  eont- 
missioners  of  either  of  the  counties, 

[Ed.  Note.— For  other  easea,  see  Schools  and 
School  IKstricts,  Cent  Dig.  H  68,  69;  Dec. 
Dig.  S  89.*]  a   «  «^  . 

Department  2.  Appeal  from  Superior 
Court,  Oolnmbla  Coantr;  Chester  F.  MUler, 
Judge. 

Certiorari  by  the  State,  mi  relation  of 
Sduwl  District  Na  20  In  Walla  Walla  Conn- 
ty and  No.  100  In  Oolnmbla  Connty,  a^ifaist 
the  Board  of  Conn^  Gbmrnlsstoners  of  Co- 
lumbia Connty.  From  a  judgment  dismiss-' 
ing  the  writ,  relators  appeal.  Reversed. 

T.  P.  aose,  of  Walla  Walla,  and  Milton 
O.  Pickett,  of  Walt^nrg,  for  appellants.  R. 
M.  Sturdevant  and  Hardy  B.  Hanim,  both 
of  Dayton,  for  respondent 

MORRIS,  3.  In  January,  1912,  the  county 
school  superintendents  of  Columbia  and  Wal- 
la Walla  counties,  upon  a  petition  duly  pre- 
sented to  them  and  after  due  hearing,  join- 
ed school  district  No.  4  of  Columbia  county 
and  school  district  No.  3  of  Walla  Walla 
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county  Into  a  Joint  district,  known  as  school 
district  No.  100  of  Columbia  county  and 
school  district  No.  29  of  Walla  Walla  county. 
Thereafter  a  resident  of  the  Joint  district 
within  Columbia  county  appealed  from  the 
order  of  the  county  superintendents  Joining 
the  two  old  districts  Into  the  new  Joint  dis- 
trict, to  the  board  of  county  commisslonerB 
of  Columbia  county,  whicb  board  accepted 
jurisdiction  and  reversed  the  order  of  the 
county  superintendents.  The  Joint  district 
then,  through  an  Interested  party,  sued  out 
a  writ  of  certiorari,  attacking  the  Jurisdic- 
tion of  the  county  commissioners  of  Colum- 
bia county  to  hear  and  determine  the  apt>eal. 
Upon  a  hearing  the  Jurisdiction  of  the  com- 
missioners was  npbeld,  and  the  writ  dis- 
missed.  The  relators  appeal. 

The  appeal  presents  a  simple  question  of 
law:  Did  the  county  commissioners  of  Co- 
Inmbia  county  have  any  Jurisdiction  to  hear 
and  determine  the  appeal?  We  answer.  No. 
All  questions  relating  to  schools  in  this  state 
lire  determined  by  the  act  of  1909,  known  as 
the  School  Code,  and  are  found  In  Rem  & 
BaL  Code,  S  4302  et  seq.  Section  4427  pro- 
vides for  the  formation  of  new  districts. 
Section  4483  provides  for  the  alteration  of 
boundaries  of  dlstrlctEr.  Section  4436  pro- 
vides for  the  alteration  of  boundaries  of 
school  districts  by  the  extension  of  city  limits. 
Section  4440  provides  for  the  formation  of 
consolidated  districts.  Each  of  these  sections 
covers  territory  lying  wholly  within  the  same 
county,  and  In  each  case  the  right  of  appeal 
Is  expressly  given  from  the  decision  of  the 
county  school  superintendent  to  the  board  of 
county  commissioners  of  the  county  in  which 
the  territory  affected  Is  situate.  Provision  is 
then  made  for  Joint  school  districts  lying  In 
two  or  more  counties,  under  section  4448, 
providing:  "When  the  public  good  requires 
^t,  a  school  district  may  be  formed  of  con- 
tiguous territory  lying  in.  two  or  more  coun- 
ties, and  such  districts  shall  be  known  as 
Joint  school  districts.  They  shall  be  des- 
ignated by  a  separate  number  for  each  coun- 
ty in  which  any  portion  of  their  territory 
may  lie;."  Subsequent  sections  contain  provi- 
sions for  petitions,  notice,  and  hearing  ap- 
pointment of  boards  of  directors,  filling  of 
vacandea  In  soch  boards,  transfers  of  terri- 
tory, apportionment  of  funds,  and  adjust- 
ment of  property.  Section  4457  then  pro- 
Wdes,  after  referring  to  the  hearing  by  the 
county  superintendents  of  the  counties  In- 
terested  and  the  adjustment  of  the  matters 
contained  in  the  previous  sections:  "They 
shall  make  a  full  record  of  all  such  findings 
and  terms  of  adjustment,  and  the  decision  of 
said  county  superintendents  shall  be  final." 

It  seems  to  us  there  Is  little  more  to  be 
said.  There  can  be  no  question  bnt  that  the 
whole  matter  was  within  the  power  of  the 
Legislature  to  determine,  and  It  had  the 
right  to  say  when  and  nnder  what  circum- 
stances tbe  action  of  county  supolntendenta 


should  or  should  not  be  flnaL  We  can  see 
good  reason  for  granting  the  right  of  aiveal 
to  the  county  commissioners  when  the  terri- 
tory affected  was  wholly  within,  one  county, 
and  denying  it  when  that  territory  was  on- 
braced  within  two  or  more  countlea.  In  the 
first  case,  a  finality  of  decision  as  to  all  the 
territory  affected  could  be  determined  by 
the  appeaL  In  the  second  case,  It  could 
not;  for,  if  an  ai^)eal  would  lie  on  behalf  of 
the  territory  in  one  county,  it  would  lie  w 
behalf  of  the  territory  in  the  other  counties, 
each  appeal  being  taken  to  the  respectlTe 
boards  of  count?  commissioners,  each  board 
reaching  its  own  conclusion,  with  tbe  possi- 
bility of  as  many  conflicting  dedslons  as 
there  were  boards  of  county  commissioners. 
There  could  be  no  finality  In  such  a  proce- 
dure. In  fact,  it  would  border  on  the  absurd. 
Evidently  the  Legislature  foresaw  this  when 
It  provided  that.  In  cases  affecting  prepay 
In  two  or  more  counties,  the  declsfon  of  the 
county  superintendents  should  be  final  The 
whole  matter  was  to  be  determined  by  the 
requirement  of  "the  public  good,"  as  provided 
In  section  4448,  and  tbe  Legislature  deter- 
mined that  the  "public  good"  could  l>e6t  be 
served  by  giving  the  right  of  final  decision  to 
the  county  superinCendrats  rather  than  risk- 
ing a  ridiculous  situation  and  giving  each 
board  of  county  commissioners  the  oppor- 
tunity of  determining  how  the  Joinder 
should  be  formed  and  the  other  attendant 
questions  determined.  For  it  is  manifest 
that,  in  cases  of  territory  within  different 
counties,  no  board  of  county  commissioners 
could  have  Jurisdiction  over  territory  in  oth- 
er counties.  So  that.  If  any  appeal  was  to 
be  taken  as  in  the  other  instances  in  which 
tbe  right  Is  granted,  the  persons  interested 
in  each  fraction  of  the  whole  territory  would 
appeal  to  Its  own  board;  and,  with  tbe  pos- 
sibility of  conflicting  determinations,  tbe 
Joinder  would  be  as  efl'ectually  dead  as  if  the 
right  was  withheld  in  the  first  instance.  The 
discretion  vested  In  the  respective  county  su- 
perintendents must,  of  course,  be  exercised 
in  such  a  manner  as  to  be  free  from  fraud, 
abuse,  and  ottaer  kindred  evilg.  ^e  courts 
are  always  open  for  the  determlnatiCHi  of  8o<^ 
matters.  The  county  superlntoidmta  must 
act  according  to  law  and  within  tbe  law. 
When  they  bo  act,  their  determination  of 
the  merits  of  the  questions  submitted  to 
tbem  is  final.  When  they  do  not  so  act, 
their  flndingET  may  be  reviewed  by  any  court 
of  competent  Jurisdiction.  State  ex  rd.  He- 
Callum  V.  Superior  Court,  129  Pac.  900. 

Section  4457,  before  referred  to,  is  as  fol- 
lows: "At  the  bearing  for  the  formation  of  a 
Joint  school  district,  tbe  county  siqperln- 
tendents  shall,  in  case  the'petltlon  H  grant- 
ed, hear  testimony  offered  by  any  person  or 
school  district  interested  tb^^n,  for  the 
purpose  of  finding  and  detennlnluc  the 
amount  and  value  of  all  school  property  ot 
whateva  nature  involTMl  in  tlw  propoaed 
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tttion,  the  nature  and  amount  anA  valne  cdC 
all  iKnided,  wanant  and  other  tndflbtedneea 
of  the  oilciiial  Mhool  district  or  distrlcta  ont 
ct  whose  terrltMy  such  Joint  district  la  fomih 
ed.  Including  all  legal  uncompleted  obliga- 
tions then  existing,  and  lu  eo  doing  shall  con- 
sider the  amount  of  aoch  outstanding  in- 
debtedness Incurred  for  current  expenses,  the 
amount  Incurred  for  perman^t  Improve- 
menta,  and  the  location  of  sucb  improve- 
uienti^  and  shall  make  an  equitable  adjust- 
ment of  all  .property,  debts  and  liabilities 
among  the  districts  involved.  They  shall 
make  a  full  record  of  all  such  findings  and 
terms  itf  adjustment  and  the  dedslon  of  said 
coon^  mperintendents  shall  be  final."  Un- 
der this  reading  raaptmdent  contends  that 
the  final  "findings  and  tffims  of  adjuatmmt," 
spoken  of  In  the  last  sentence,  refer  only  to 
"an  equitable  adjustment  of  all  inoperty, 
debts  and  liabilities  'among  the  dlstrlda  in- 
Ttrived,"  and  that  as  to  these  matters  only 
was  it  intended  to  make  the  findings  of  the 
county  superlnt^dents  final.  This  Is  too 
nice  a  distinction.  The  section,  It  will  be 
noted,  refers  to  "the  hearing  for  the  forma- 
tloa  of  a  Jolut  school  district,"  the  granting 
of  the  petition,  and  matters  subsequently  to 
be  determined-  There  could  be  neither  law 
nor  logic  in  holding  that' the  finding  of  the 
county  superintendents  was  in  part  final  and 
lu  part  not  final;  final  as  to  the  adjustment  of 
property  rlgbts  between  the  districts,  but 
not  final  as  to  the  establishment  of  the  Joint 
dLstrlct.  In  other  words,  by  an  appeal  to  the 
county  commissioners,  the  action  of  the  coun- 
ty superintendents  in  forming  the  joint  dls^ 
trlct  could  be  reversed,  but  the  adjustment 
of  "all  property,  debts  and  liabilities'*  eould 
not  be.  Such  a  holding  would  lead  to  this  re- 
sult: A  Joint  district  Is  formed  ont  of  aev- 
eral  old  districts  in  adjoining  counties,  and 
the  aggregate  property  and  Uabllltiee  of 
these  several  old  districts  la  adjusted  and 
proportioned  among  the  new  districts.  Up- 
on appeal  the  county  conunlsslooers '  annul 
the  order  forming  the  joint  district;  but, 
having  no  power  to  disturb  the  adjustment 
of  the  property  and  llabllltieB,  that  finding 
remains  aa  fixed  1^  the  county  superintend- 
ents, and  the  several  old  dlatrtcts  find  them- 
selves sharing  their  property  and  liabilities 
with  contiguous  school  districts  in  adjoining 
conntiea,  with  no  added  benefits  on  the  one 
hand  nor  increased  burdens  on  the  other. 
To  state  such  a  theory  is  to  refate  It  It  is 
plainly  apparoit  that  no  such  absurd  result 
was  ever  intended  by  the  Legislature,  and 
that  the  last  sentence  of  the  section  giving 
finality  to  the  action  of  the  county  superin- 
tendents was  Intended  to  cover  all  their  au- 
thorized acts  and  dcHngs  In  the  formation  of 
joint  school  districts  from  cont^ous  terri- 
tory In  two  or  more  adjacent  counttes. 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  instruc- 
tions to  grant  the  writ  aa  prayed  for  and 


enter  tta  decree  in  aooordance  irith  the  rale 
hwe  announced. 

OaOW,  a  J,  and  BLLIB,  MAIN,  and 
FULLERTON,  J3^  cimcuT. 


tn  Wuh.  448) 
STATE}  V.  GBUNBL 

(Supraue  Court  of  Waj^ington.  Uarch  IS, 

1918.) 

1.  Cbiuinal  Law  (J  578*)— CownwuANOB— 
Discretion  of  Coubt. 

Altboush,  under  Bern,  ft  BaL  Code,  I  2312, 
reqniring  that  a  defendant  be  brought  to  trial 
within  do  days  after  the  Information  Lb  filed 
or  the  action  dismissed,  auless  good  cause  to  the 
contrary  is  shown,  defendant  is  entitled  to  a 
speedy  trial,  yet  within  that  time  the  prorccu- 
tlon  may  briiut  a  . case  to  trial  or  have  it  post- 
poned ftaai  time  to  time  in  Hie  discretion  of 
the  court  without  a  showing,  and  where  an 
information  was  filed  on  May  8,  1912,  and  de- 
fendant was  arraigned  and  the  case  set  for  trial 
on  May  22d,  a  continuance  of  the  case  until 
June  10,  1912,  because  of  the  absence  of  a 
material  witness  is  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  i  1306;  DecTSig.  1  67a»J 

2.  Lab'cent  (i  62*>— ScrmciBNOT  or  HJvi- 
DBZVCe— E^UOUI.ENT  Kbpbeseniatiohs. 

Evidence  in  a  trial  for  grand  larceny  com- 
mitted bjr  false  and  fraudulent  representations 
held  Bumcient  to  prove  that  the  representations 
made  by  accused  were  false. 

[Ed.  Note.— -For  other  cases,  see  Larceny. 
Cent.  Dig.  SS  153,  162;  Dec.  Dig.  |  62.«] 

Department  JL  Appeal  from  Saperlor 
Court,  King  Oonnty;  J.  T.  Ronald,  Judge. 

Paul  Qruoe  waa  .ccmvlcted  of  grand  lar* 
oeny,  and  lyqwala.  Afflrmwi.  .  , 

Alfred  Ofeller,  of  Seattle^  for  appelant 
J(An  F.  Murphy  and  H.  B.  Butler,- botb  of 
Seattle^  for  the  State. 

MOUNT,  1.  The  appellant  was  convicted 
of  the  crime  of  grand  larceny  committed'  1^ 
telse  and  frandnloit  rcfireeentatlona. '  Be 
appeals  from  a  judgmrat  entered  upon  tbe 
verdict  of  a  Jury.  Two  points  are  argued, 
which  we  shall  notice. 

[1]  1.  After  the  appellant  had  been  ar- 
raigned and  had  entered  a  plea  of  not  guilty, 
the  case  was  set  for  trial  on  May  22,  1912. 
On  the  day  previous  to  that  date,  the  prose- 
cuting attorney  served  upon  appellant's  coun- 
sel a  notice  of  motion  for  a  continoance,  up- 
on the  ground  that  an  essential  witness 
whose  name  was  Indorsed  upon  the  infor- 
matiou  was  thai  in  Honolulu,  Hawaiian  Is- 
lands, and  could  not  be  reached  with  a  snb- 
pcena.  The  court,  after  hearing  the  motion, 
granted  a  continuance  of  the  trial  until 
June  10,  1912. 

The-  appellant  argues  that  the  granting  of 
this  continuance  was  error,  because  the  ap- 
pellant was  entitled  to  a  speedy  trial,  and 
because  the  affidavit  In  support  of  the  mo- 
tion did  not  state  that  a  subpcena  had  been 
issued  for  the  witness,  and  did  not  state  the 
substance  of  the  evld«ice  which  tJie  witness 
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would  giT&  Tbe  grantii^  of  a  continuance 
Is  discretionary  with  tbe  trial  court  Thomp- 
son T.  l^rritory.  1  Wash.  T.  547;  State  T. 
Champoux,  33  Wash.  339,  74  Paa  567.  The 
defendant,  no  doubt,  was  entitled  to  a  speedy 
trial.  When  a  defendant  is  not  brought  to 
trial  within  60  days  after  the  Information  Is 
filed,  the  court  is  required  to  order  the  ac- 
tion dismissed,  unless  good  cause  to  the  con- 
trary Is  shown.  Bern.  &  Bal.  Code,  |  2312. 
Within  that  time  It  would  seem  the  prosecu- 
tion might  bring  the  case  to  trial  or  have  it 
postponed  from  time  to  time,  in  the  discre- 
tion of  the  court,  without  a  showing.  In 
this  case  the  Information  was  filed  on  May 
8,  1912.  Defendant  was  arraigned  and  tbe 
case  was  set  for  trial  on  May  22d.  On  that 
day  It  appeared  to  the  conrt  that  a  material 
witness  for  the  state,  whose  name  was  In- 
dorsed upon  the  Information,  was  tempora- 
rily absent  from  tbe  state.  It  seems  plain 
under  these  cliTumstances  that  tbe  court  did 
not  abuse  Its  discretion  in  ordering  the  con- 
tinuance opon  motion  of  the  prosecuting  at- 
torney. 

[2]  2.  The  appellant  next  contends  that 
tbe  evidence  is  -not  sufficient  because  It  is 
not  proved  that  the  representations  made  by 
the  appellant  were  false.  Tbe  facts  are 
these:  On  March  25,  1912,  the  appellant,  at 
Seattle,  represented  to  Frank  S.  Warner  that 
be — appellant — had  300  tons  of  potatoes 
which  he  desired  to  sell.  After  some  nego- 
tiations, Mr.  Warner  agreed  to  purchase  250 
tons  of  potatoes  from  appellant  at  $30  per 
ton  f.  o,  b.  Ererson,  Wash.,  where  appellant 
resided.  Five  hundred  dollars  was  to  be 
paid  at  once,  and  the  balance  was  to  be  paid 
as  the  potatoes  arrived  In  Seattle.  "Ship- 
ments were  to  be  made  about  two  cars  per 
Week."  A  written  contract  was  entered  in- 
to to  that  efCect  Mr.  Warner,  relying  upou 
appellant's  statements  that  he  had  the  po- 
tatoes, gave  to  appellant  a  check  for  $500. 
Appellant  Immediately  cashed  this  check  at 
a  saloon  in  Seattle.  Thereafter,  on  April 
2,  1912,  when  the  potatoes  were  not  shipped 
to  him,  Mr.  Warner  mailed  d  letter  to  the 
appellant  at  Emson,  and,  not  hearing  tliere> 
from,  on  April  5th,  Mr.  Warner  mailed  anoth* 
er  letter  to  tlie  i^pellaut  at  tbe  same  place. 
These  letters  were  not  claimed,  but  were  re- 
turned to  the  writer.  Mr.  Warner  then  em- 
ployed a  deteet^ra  to  find  the  appellant.  He 
was  fotmd  In  Portland,  Or.,  on  i4)ril  13, 
1912,  and  brought  baA  to  Seattle.  While 
the  appellant  was  in  the  custody  €t  the  offi- 
cer, he  admitted  that  be  bad  no  potatoes, 
but  raid  that  he  had  agreed  to  purchase 
Rome  from  a  farmer,  and  had  paid  fl -there- 
on. Appellant's  counsel  Insista  that  there 
is  no  evidence  that  the  appelant  did  not  own 
or  control  the  potatoes  at  tbe  time  Qie  ccm- 
tract  was  made.  It  is  true  that  no  witness 
testified  or  had  any  knowledge  abont  wliat 
jiotatoes  the  appellant  had  at  tbe  time  the 


ccmtract  was  made,  but  tbe  fact  Hat  tbe  ap- 
pellant did  not  sblp  the  potatoes  as  he  bad 
agreed  to  do,  or  at  all,  and  the'faet  that  be 
had  left  the  lOace  wbwe  be  teddM  and  ift* 
wwards  confessed  that  he  had  no  potatoes, 
is  ahnost  concluslTe  that  he  had  none  at 
the  time  the  contract  was  made  or  afttf- 
wards.  We  are  satisfied  that  the  erldenGe 
made  a  plain  case  for  the  jury. 
Judgment  affirmed. 

OBOW,  a  J.,  and  GHADWICK,  GOS^ 
and  PABKBB,  JJ..  concur. 


(72  Vadu  480) 

STATE  ex  zeL  L1TEDINGHAUS  et  aL  T. 
SUPERIOB  GOUBT  OF  LEWIS 
GOUNTT  et  aL 

(Snprenw  Court  of  WasfaingtoiL    Ifafdi  18* 

1918.) 

EUNKKT  DOICAIIT  ({  H»)— RiOHT  TO  EXKI- 
CISB  POWKB— INDIVIDUAUS. 

Private  individuals  cannot  exercise  the 
power  of  eminent  domain  to  acquire  land  fur  a 
logging  road. 

[Ed.  Mote.— For  other  eases,  see  Eminent  Do* 
main,  Gent  Dig.  K  49.  SOTW  Dig.  I  11.*] 

Certiorari  by  tbe  State  of  Washington,  on 
the  relation  of  F..W.  Luedlnghans  and  oth- 
ers, against  the  Superior  Court  of  Lewis 
County  and  Meskill  Columbia  River  Rail- 
way Company,  to  review  an  order  in  condon- 
natlon  proceedings  by  the  Railway  Company 
adjudging  it  a  sixty-foot  right  of  way. 
Judgment  affirmed. 

J.  A.  Shackleford  and  F.  D.  Oakley,  both 
of  Tacoma,  for  relators.  Dysart  &  Ellsbory, 
of  Centralia,  and  Fom^  ft  Ponder,  of  CSifr 
halls,  for  respondoits. 

OBOW.  a  J.  The  MesktU  ft  OolamUa 
River  Railway  Company,  a  paUlc  serrloe  ctow 
poratlon,  commenced  an  onlnent  domain  pro- 
ceedtaig  In  tbe  superior  court  of  Lewis  ooantr 
against  O.  F.  Luedlngham*  Ma^  T  Girding 
bans,  his  wdf^  and  F.  W.  Tjiedlngiians,  to 
^ndonil  a  right  of  way  for  a  logging  road. 
On  the  iveAlmlnary  bearing  on  order  was  eii> 
tered  adjudging  a  public  use  and  finding  that 
a  rli^t  ol  way  60  feet  In  width  through  de> 
fendants*  land  was  required  ther^r.  There- 
upon the  landowntts  as  relators  aj^ed  to 
tlUs  court  for  a  writ  of  certiorari,  and  tbe 
order  Is  now  before  us  for  review. 

Bdators  are  tbe  owners  of  tbe  southust 
quarter  of  section  8»  township  13,  range  4 
west  of  tbe  Willamette  meridian,  across 
which  condemnation  of  the  rle^t  of  way  is 
Boug^b  They  also  own  a  sawmill  at  Dryad, 
Wash.,  to  which  they  assert  they  intoid  to 
remove  timber  from  their  land  and  from  tbe 
lands  of  otiiers  by  constructing  a  railroad  to 
haul  the  same,  diarglng  reasonable  rates, 
the  60-foot  strip  of  land  which  the  trial  court 
fbnnd  necessary  for  respondents  nae  Is  lo- 
cated to  a  considerable  extent  In  and  along 
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a  gulch  or  canyon,  and  relators  contoid  that, 
it  the  respondent  la  permitted  to 'Condemn  to 
the  full  width  of  60  feet,  space  wlU  not  re- 
main in  the  gulch  or  canyon  for  their  con- 
templated road;  that  they  cannot  construct 
their  road  to  advantage  along  any  other 
line;  that  If  respondent  be  confined  to  one 
side  of  the  gnlcfa,  and  if  the  width  of  the 
strip  to  be  taken  be  decreased,  space  will 
remain  for  the  construction  of  their  separate 
road.  Relators'  controlling  contention  is 
that  the  condemning  company  cannot  and 
shonld  not  be  permitted  to  appropriate  more 
land  than  It  actually  needs  for  the  purpose 
of  constructing  Its  road.  This  presents  the 
question  of  fact:  Wtiat  amount  of  land  la 
necessary  for  jthe  right  of  way  and  the 
couBtmctlon  and  maintenance  of  respondent's 
road?  Relators  as  private  Individuals  can- 
not exercise  the  power  of  eminent  domain  to 
acquire  land  for  their  proposed  logging  road, 
wblle  respondent  as  a  public  service  corpora- 
tion is  empowered  to  acquire  by  eminent  do- 
main preceedings  such  land  as  may  be  nec- 
essary for  its  right  of  way.  The  only  issue 
presented  is  whether,  in  seeking  an  appro- 
priation of  a  strip  of  land  60  feet  in  width, 
respondent  is  asking  more  than  the  public 
use  requires.  We  have  carefully  examined 
the  record  and  conclude  that  the  findings  of 
the  trial  court  must  be  sustained.  The  evi- 
dence shows  tliat  a  right  of  way  60  feet  In 
width  will  be  required  for  respondent's  use 
In  order  tbat  it  may  make  necessary  fills  and 
cuts,  construct  switches  and  side  tracks,  and 
protect  its  property  and  roadbed  from  fire 
and  falling  timber. 
The  Judgment  la  afllrmed. 

PARKER,  aOSB,  and  MOUNT,  JJ.,  concur. 


Cti  WaHh.  478) 

STATE  ex  rel.  BOARD   OF  COM'RS  OF 
KING  CODNTI  v.  SUPERIOR  COURT 
or  KING  GOUNTZ. 

(Snprene  Gonrt  of  Wasblngtui.    March  18. 
IMS.) 

AFFBAL  and  EkIOR    (§  458*)--SUFZB8KDBAS 

Bono— Right  to— Road  SoPEaviaoB— Sb- 

IiEOTION  BT  COUHTY  CoUaraiONEBS. 

Gonnty  commlBsloners  were  not  entitled 
to  mandamoa  to  compel  the  superior  court  of 
the  county  to  fix  a  superBedeas  bond,  pending 
an  appeal  from  an  order  directing  the  commia- 
sionera  to  select  and  appoint  a  road  euperris- 
or  from  a  list  of  names  furnished  by  tbe  Mer- 
cer Island  Good  Roads  Association;  tbe  ap- 
plication for  such  appointment  being  made  aa 
authorized  by  Rem.  &  Bal.  Code,  1  &57& 

[Ed.  Nota^For  other  caseiL  see  Appeal  and 
Error,  Cent  Dig.  H  2223,  Ztt4;  Dec  Dig.  I 
458.*] 

Dcpertmott  1.  .^Uctttlon  for  wilt  of 
mandate  by  the  State,  on  the  rdation  of  the 
Board  of  County  OommlsalonerB  of  King 
County,  against  the  Superior  Court  of  King 
County.  Writ  denied. 


John  Murphy  and  Robt  H.  Btraii^  both  of 
Seattle,  for  relatw.  mnee  H.  Fatwi,  of  Be* 
attle,  for  respondent 

PER  CURIAM.  B^ton  have  applied  for 
a  writ  of  mandate  commanding  the  superlw 
court  for  King  county  to  fix  a  supersedeas 
bond,  pending  an  appeal  from  the  order  of 
the  superior  court,  directing  the  county  oom- 
mtssionera  of  King  county  to  aelect  and  ap- 
point a  road  supervisoT  from  a  list  of  names 
furnished  by  the  Mercer  Island  -Good  Roads 
Association;  tbe  application  fbr  such  ap- 
pointment bdng  made  under  section  6tf78,' 
Rem.  &  Bat  Code. 

We  think  this  case  Is  controlled  by  Coop- 
er V.  Hlndley,  126  Pac.  916.  In  denying  ttM 
appUcaUon  for  a  writ  It  may  be  understood 
that  we  do  not  pass  upon  the  merits  of  the 
controversy.  The  right  of  the  commissioners 
to  litigate  the  questions  raised  in  the  prind- 
pal  proceeding  is  not  foreclosed,  but  pending 
that  determination  it  is  their  duty  to  abide 
the  Judgment  of  the  lower  court  A  stat- 
ute declaratory  of  public  interest  should  not 
be  construed  so  aa  to  defeat  or  suspend  Its 
operation  pending  an  appeal,  unleffl  the  right 
of  the  parties  litigant  can  be  kept  in  statu 
quo  or  the  damages,  If  ascertainable^  com- 
pensated in  money. 

Writ  denied. 


m  Wasb.  482) 

FARRAR  V.  ANDREW  PETERSON  &  CO. 

(Snprema  Court  of  Washington.    Mardi  18, 

1913.) 

1.  liANDX^BD  Ann  TBNANT  ^  184*)— USB  OF 

Pbehises  —  Contagious  Djbeasb  —  Ds- 
strucnon  bt  pubuc  authobitiks  — 
Knowlbdob. 

Where  plaintiff  rented  hla  corral  and  b&m 
to  defendant,  and  defendant  innocently  sheltered 
a  glandered  borae  therein,  resulting  in  the  de- 
struction of  the  barn  by  public  autborltleB, 

Slaintiff  could  not  recover  the  nine  of  Ul« 
urn  from  defendant 

[Ed.  Note.— For  other  cases,  see  landlord 
and  Tenant  Cent  Dig.  {{  482-488;  Dea  Dig. 

§  134.*] 

2.  Landlobo  and  Tbhant  (§  134*)— UsB  of 
Premises  —  Intobt  —  Housino  Diskasbd 
Animals. 

Where  plaintiiE  rented  a  ham  to  defendant 
in  which  to  house  horses  wliich  might  become 
injured  or  incapacitated  in  certain  work,  the 
fact  that  defendant  innocently  placed  a  glan- 
dered horse  in  the  Itam,  reaalting  fat  destruc- 
tion tliereof  by  public  anttaorittes,  did  not  con- 
stitute a  trespass. 

[Ed.  Note. — For  other  cases,  aee  Landlord 
and  Tenant  Cent  Dig.  §|  482-485;  Dec  Dig. 
§  134.*] 

Department  1.  Appeal  from  Superior 
Court.  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  C.  P.  Farrar  against  Andrew 
Peterson  ft  Co.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  with  directions 
to  dlsmlafc 

Herchmer  JcAnston,  of  Seattle,  for  anwl* 
lant 


'For  other  cases  see  euD*  topic  and  Mctlon  NUUBBR  la  Dee.  Dig.  k  Am.  Dll.  Ker-No.  Serlea  ft  lUp'r  lodexw 
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PARKER,  J.  a:hla  ts  an  action  to  lecover 
damages  which  the  plaintiff  alleges  resulted 
to  him  from  the  defendant  placing  In  the 
plaintiff's  bam  a  horse  afflicted  with  the 
contaglouB  disease  called  glanders  and  there- 
by causing  the  bam  to  become  so  litfected 
that  It  was  destroyed  by  the  public  author- 
Itles.  A  trial  before  the  court  without  a 
Jury  resulted  In  ftodlngs  and  judgmmt  In 
favor  of  the  philntiff  In  the  sum  of  $226.50^ 
from  which  the  defendant  has  appealed. 
■  [1]  Appelant  had  a  street  grading  contract 
with  the  city  of  Seattle,  upon  whldi  It  was 
working  a  large  number  of  horses.  The  re- 
spondent had  a  corral  and  bam  near  where 
this  work  was  being  caixled  on,  and  at  the 
request  of  ajqiellaht's  foreman  permitted 
their  use,  to  place  .a  few  of  the  horses  in. 
It  Is  evident  that  the  purpose  on  the  part 
of  the  foreman  was  to  have  a  suitable  place 
In  which-  to  put  such  of  the  horses  as  might 
become  injured  upon  the  work,  or  otherwise 
temporarily  Incapacitated.  Respondent  al- 
leges in  his  complaint  that  permission  was 
given  to  the  foranan  to  occupy  the  corral, 
"and  Including  a  bam  thereon,  for  the  pur- 
pose of  permitting  certain  aUeged  injured 
horses  to  run  therein  and  to  be  sheltered  in 
said  bam."  The  substance  of  all  of  the  evi- 
dence given  in  behalf  of  the  respondent  tend- 
ing to  show  any  agreed  restricted  use  of  the 
bam  is  contained  in  his  own  testimony,  as 
follows:  '"Q.  State  to  the  court  the  circum- 
stances of  this  permission  to  use  that  barn? 
•  •  •  A.  He  [the  foreman]  said  he  would 
like  to  have  the  use  of  the  bam  for  three 
or  four  horses,  and  wanted  the  barn  so  In 
case  it  should  rain  they  could  go  under  cov- 
er. Q.  Did  he  refer  to  any  special  horses? 
A.  No.  Q.  What  did  he  say  was  the  matter 
with  the  horses?  A.  Well,  he  said  the  horses 
had  been  hurt  on  the  grading.  *  «  *  Q. 
To  whom  did  you  give  that  permission  to 
use  the  bam?  A.  Mr.  Espeland.  Q.  What 
was  his  position  with  the  company?  A.  He 
was  foreman.**  On  the  following  day,  about 
July  1, 1911,  one  of  the  horses  became  Indis- 
posed, "off  his  feed,"  as  termed  by  some  of 
tlie  witnesses,  but  apparently  not  seriously 
ill.  It  was  then  placed  In  respondent's  cor- 
ral and  bam.  It  is  not  aUeged  in  the  com- 
plaint, nor  is  there  any  evidence  whatever 
tending  to  show,  that  any-  of  the  officers  or 
servants  of  appellant  had  any  knowledge  or 
reason  to  Iwlleve  that  the  horse  at  that  time 
was  afflicted  with  glanders.  About  a  week 
later,  the  horse  not  Improving,  a  veterinary 
surgeon  was  called  to  attend  it,  and  even 
then  the  sui^eon  did  not  discover  that  the 
horse  was  afflicted  with  glanders.  A  few 
days  thereafter  it  was  so  discovered,  when 
the  barn  was  quarantined  by  the  public  au- 
thorities, and  a  short  time  thereafter  the 
public  authorities,  deeming  it  Impractical  to 
disinfect  the  barn,  caused  It  to  be  burned, 
resulting  In  plaintiff's  damage  for  which  he 
seeks  recovery  from  appellant.  Not  only  Is 
there  no  allegation  or  proof  of  knowledge 


which  oouIA  be  Imputed  to  appellant  13iat 
the  horse  was  afflicted  with  glanders  when 
placed  in  the  bam,  nor  for  more  than  a  wedc 
thereafter,  but  thfoe  Is  quite  oonvincUig  af- 
finnatLve  evidence  that  appelant  had  no 
sndi  knowledge. 

An  examination  of  the  authorities  con- 
vinces us  that  the  undisputed  facts  shown 
by  this  record  do  not  render  appellant  1^1- 
ly  liable  for  respondent's  damage  resulting 
from  the  destruction  of  bis  bam.  This  court 
has  had  occasion  to  consider  the  question  of 
damages  resulting  from  the  acts  of  vicious 
animals,  and  in  each  case  vrttere  damages 
vrere  awarded  against  the  owner  of  snch 
animals,  the  actual  or  imputed  knowledge 
of  the  owner,  oi  the  vidooa  pn^tentdtlea  of 
the  animal,  was  regarded  as  one  of  the  con- 
trolling facta  fastening  liability  upon  audi 
owner.  Robinson  v.  Marino,  3  Wash.  434,  28 
Pac.  752,  28  Am.  St  Rep.  BO;  Lynch  v. 
Kineth,  SO  Wash.  368,  78  Paa  923,  101  Am. 
St.  Repk  9S8;  Harris  v.  Garstens  Packing  Co., 
43  Wash.  647,  86  Fac.  1125,  6  L.  B.  A.  (N. 
S.)  1164.  It  seems  to  us  the  principle  here 
Involved  Is  the  same,  and  so  reci^nized  by 
the  autborltlea.  2  Cyc  333,  368.  In  the  case 
of  Hawkes  v.  Locke,  139  Mass.  205,  208,  1 
N.  E.  643,  S46  (52  Am.  Bep.  702),  Justice 
Holmes,  speaking  for  the  court,  In  discuss- 
ing the  liability  of  owners  of  diseased  an- 
imals for  damages  resulting  from  the  plac- 
ing of  such  animals  by  permission  on  the 
property  of  another,  said:  "No  decision,  so 
far  as  we  know,  has  gone  further  than  to 
hold  persons  answerable  If  they  knew  that 
the  animala  were  diseased,  whl<di  nether 
the  defendant  nor  his  agents  did  in  the  case 
at  bar."  In  an  exhaustive  note  to  Hurst 
V.  Warner,  47  Am.  St  Rep.  525,  550,  the 
learned  editor,  after  reviewing  nnraerous 
cases,  observes:  "It  must  be  remembered 
that  In  all  these  cases  knowledge  of  the  con- 
dition of  the  diseased  animals  was  brought 
Home  to  their  owner;  and  he  cannot  be  held 
answerable  where  this  knowledge  did  not 
exist,  except  perhaps  where  Its  absence  coold 
coexist  only  with  gross  Inattention  to  bis 
business  and  property.  Even  when  the  rlg^t 
to  recover  is  founded  on  a  statute  forbidding 
the  driving  of  diseased  animals,  through 
any  part  of  the  state,  and  declaring  that  any 
person  violating  the  statute  shall  be  liable 
to  any  person  injured  for  aU  damages  that 
may  arise  from  the  communication  of  tite 
disease,  it  has  generally  been  held  that  the 
plaintiff  must  fall  unless  the  defendant  knew, 
or  by  the  exercise  of  reasonable  diligence 
should  have  known,  of  the  existence  In  his 
animals  of  disease  or  of  their  capacity  to 
communicate  disease  to  others."  The  com- 
paratively recent  decision  of  the  Supreme 
Court  of  Idaho  In  North  v.  Woodland,  12 
Idaho,  60,  85  Pac.  215,  6  L.  R.  A.  (N.  8.) 
921,  is  In  harmony  with  this  view.  See 
note  on  page  922,  to  the  same  case  In  6 
L.  R.  A.  (N.  S.).  We  are  of  the  opinion  that 
the  failure  to  allege  or  prove  knowledge  or 
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facts  showing  Imputed  knowledge  on  the 
part  of  appellant  that  the  horae  was  afflicted 
with  glanders  until  after  the  cause  of  re- 
spondent's damage  had  occurred  rendered 
the  Judgment  of  the  trial  court  erroneous. 
It  seems  to  as  thl»— one  of  the  principal 
oontroUing  facts  to  sustain  appellant's  lia- 
bility— Is  dearly  wanting  in  this  case. 

[S]  Some  contention  is  mad«  that  appellant 
is  liable  upon  the  ground  of  trespass,  upon 
tlie  th^ftry  that  the  placing  of  tiie  horse  in 
the  bam  of  respondent,  whldi  was  not  In- 
jured, but  otherwise  afflicted,  was  a  trespass. 
But  we  think,  taking  respondent's  own  ver- 
Blon  of  the  contract  or  permission,  it  does 
not  Oum  that  there  was  any  agreement  or 
imderstandhig  ttiat  ttie  tue  o<  the  bam  was 
to  be  thns  restricted.  We  think,  tterefore, 
that  the  placing  of  this  horae  In  the  bam 
was  not  a  trespass. 

The  judgment  ie  Terenefl,  «ith  direetlona 
to  the  trial  court  to  dismiss  the  action. 

CHADWIGE.  GOSB,  and  ISOXJltS,  JJ. 
concur. 


at  WmA.  4EB) 

8AHARDBGD  t.  HUBLBT-ICASON  CO. 

(Snprenw  Court  of  Wuhlngton.  Mazdi  Ifi, 
Iftia.) 

1.  Hum  AHD  BnTAin  (S  28S*)— Ivjitbixb 
TO  SasTAin— QnxsnoH  roa  Jubt. 

Where  a  serrant  injured  by  the  fall  of  a 
pile  of  bags  containing  cement  allied  that  the 
pile  was  made  too  high,  and  was  piled  in  a  neg- 
ligent manner,  mo  t£at  It  would  not  support 
iti  own  weiKht  a  mere  showing  that  the  pile 
was  about  35  feet  long  and  10  or  11  feet  high, 
and  that  it  fell,  did  not  present  a  onestion  for 
the  Jury. 

[Ed.  Note.— For  other  taaes,  see  Master  and 
Servant,  Cent.  Dig.  I!  1002,  1003,  1007.  1008, 
lOlB.  1086,  1048,  1063;  Dec.  Dig.  1  2S5.*] 

2.  Nsouonrot  <{  119*)  —  ^Plbaoino  ahu 
PmooF. 

When  nnligence  Is  alleged  as  a  fact,  it 
most  be  proved  as  a  fact 

[EU.  Note.— For  other  caseB,  see  Negligence, 
Cent  Dig.  !!  200-219;  Dec  Dig.  |  119.*] 

3.  IfAsm  AND  Skbtant  (I  210*)— Injunns 

TO  SeBVANT— ABsmiPTION  OF  RiSK. 

Where  an  emplor^  engaged  in  piling  bags 
of  cement  had  had  soma  experience  in  work  of 
that  character,  and  for  three  years  had  been 
employed  in  iroo  works  where  much  of  his  work 
consisted  In  piling  Iron,  he  must  be  held  to 
have  assumed  the  risk  of  Injury  from  the  fall- 
ing of  a  pile  of  cement  bags  10  or  11  feet  high ; 
the  daiver  being  open  and  apparent. 

[Ed.  Notft— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  ||  610^^;  Dec  Dig.  | 
219.*] 

4.  UAsm  AND  SsBVAnr  (!  265*)— Injubies 

TO  SeBVANT— BKS  ipsa  LoQtJITITB. 

In  the  absence  of  evldeuce  of  negligence  in 
the  piling  of  cement  bags  in  a  pile  10  <»r  11 
feet  high  and  35  feet  long,  the  mere  fact  of  the 
telling  of  the  pile  did  not  call  for  the  applica- 
tioa  of  the  doctrine  res  ipsa  loquitur. 

[Ed.  Note.— For  other  casea  see  Master  and 
Serrant  Cent  Dig.  ||  877-006,  066;  The.  Dig. 


Department  2.  Appeal  from  Superior 
Court,  King-  County;  Wilson  B.  Gay,  Judg& 

Action  by  Geoi^e  Samardege  against  the 
Hurley-Mason  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
cause  ordered  dismissed. 

Peters  &  Powell,  for  appellant  PhUlp 
Tworoger,  of  Seattle,  for  rsepondent 

MOBBIS,  J.  Bflspondent  in  January.  1911, 
waa  oigaged  by  appellant  as  a  common  la- 
borer In  piling  up  cement  packed  in  bags 
weighing  about  90  pounds.  Some  days  be- 
fore rrapondent  wait  to  work,  other  laborers 
had  built  a  pile  about  85  feet  long  and  10 
or  11  feet  high.  Besiiondent  and  two  other 
laborers  were  building  up  other  piles  in  front 
of  this  old  pile,  when  It  is  alleged  that  it 
fell  and  injured  respondent  The  negligence 
charged  and  the  cause  of  the  fall  waa  in  per- 
mitting the  old  pile  "to  be  pUed  too  high," 
and  "plied  in  a  negUgrat  manner,  so  that 
the  same  would  not  support  its  own  weight" 

[1]  Counsel  for  re^ondent  contented  him- 
self with  showing  the  fall  of  the  old  tier  and 
the  consequent  injury.  No  attempt  was  made 
to  show  the  cause  of  the  fall,  that  It  was 
Improperly  piled,  or  too  high ;  it  being  con- 
tended that,  having  shown  the  height  of  the 
pile  and  that  it  fell,  it  was  a  question  for 
the  Jury  to  say  whether  or  not  the  pile  was 
too  high,  and,  further,  that  the  doctrine  of 
res  ipsa  loquitur  applies,  and  it  was  the  duty 
of  appellant  to  absolve  itself  from  n^l- 
gence.  Neither  of  these  contentions' can  be 
sustained.  The  Jury  could  not  by  their  ver- 
dict establish  a  fact  until  there  was  some 
evidence  to  support  It  If,  thertfore,  appel- 
lant desired  a  vordlct  based  upon  a  fhudlng 
that  the  cement  was  "piled  too  high,"  or 
"piled  in  p  negligent  manner."  as  be  bad  al- 
lied In  his  complaint,  be  must'  furnish  the 
jury  some  proof  of  that  tact  We  hSTe  too 
many  cases  holding  that  Juries  may  not  spec- 
ulate as  to  causes  of  Injury  where  negligence 
Is  alleged  to  even  make  refnrence  to  them 
helpful. 

[f]  When  negligence  Is  alleged  as  a  fact,  It 
must  be  proved  as  a  fact  If  this  conent 
was  piled  too  high  or  otherwise  negligently 
piled.  It  seenm  to  ns  it  would  have  been  ■ 
simple  matter  to  prove  it  or  offtf  lonje  testi- 
mony from  which  a  Jury  could  so  iOnd. 

[S]  If  we  wore  to  look  for  causes  tor  the 
fftlllng  of  the  bags  of  cement,  we  might  find 
one  in  the  testimony  of  aivellant  that  two 
other  laborers  who  were  engaged  In  the  same 
work  were  throwing  the  bags  up  against  the 
pile  that  he  says  felL  Beepondent  had  some 
experience  In  work  of  this  character.  For 
three  years  he  had  be«i  employed  in  some 
Iron  works  at  Chicago,  where  much  of  his 
wotk  conslated  in  idling  up  Iron.  We  held 
in  Deaton  t.  Abrams.  60  Wadi.  1.  UO  IPtx. 
616,  that  an  experienced  man  could  not  re- 
cover for  Injuries  from  the  falling  of  a  pile 
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of  4-foot  slaba,  18  feet  high,  upon  the  ground 
that,  if  the  pUe  was  dangerously  high,  the 
danger  was  so  open  and  apparent  that  any 
man  ought  to  know  It,  and  the  risk  was 
therefore  assumed.  Much  that  Is  said  In 
that  case  is  applicable  here. 

[4]  The  doctrine  of  res  ipsa  loquitur  can- 
not be  applied  to  cases  of  this  character. 
That  rule,  as  applied  to  falling  objects,  cov- 
ers cases  where  the  occurrence  is  of  such  an 
unusual  and  extraordinary  character  that 
it  would  not  happen  except  for  want  of  due 
care,  or  that  the  cause  of  the  fall  was  some- 
thing over  which  the  defendant  had  abso- 
late  and  complete  control;  and  that  In  the 
natare  of  things  there  could  be  no  fall  ex- 
cept in  the  negligent  doing  of  some  act  pecul- 
iarly within  the  knowledge  and  control  of 
the  defendant  Here,  as  we  have  before 
said,  there  was  no  evidence  showing  how  the 
accident  happraed;  whether  the  cement  was 
piled  too  hU:h  or  In  an  nnnsnal  manner,  or 
In  an  unsafe  place,  or  in  a  dangerous  man- 
ner, or  whether  it  was  due  to  the  act  of  fel- 
low onployes  in  throwing  bags  of  cement 
up  against  the  pile.  "The  circumstances, 
therefore,  leaving  room  for  different  pre- 
sumptions, the  rule  called  for  had  no  ai^Uca- 
tlon."  Lewlnn  t.  Murphy,  63  Wash.  356, 
115  Pac.  740.  Ann.  Cas.  19m>,  483.  Many 
cases  are  there  refwred  to  which  are  author- 
itative here. 

We  therefore  hold  it  was  nror  to  <teny  ap- 
I>ellant'B  motion 'for  Judgment  notwithstand- 
ing the  verdict,  and  for  such  error  the  Judg- 
ment is  reversed,  and  the  cause  ordered  dis- 
missed. 

GROW,  G.  J.,  and  FUIiLERTON,  ELEJS. 
and  MAIN,  JJ^  concur. 

(f2  wuK  my 
FIRST  NAT.  BANK  OF  EVERITIT  T. 

WILCOX. 

NORTH  COAST  DRY  KILN  CO.  v.  SAME. 

(Supreme  Court  of  Washington.    ISnidk  17, 

1913.) 

Saixs  (§  474*)— Conditional  SALEs—Fiuna 

OF  OONTBACT — ReBIDENCB  OF  CORPOKATION. 

Under  Rem.  &  Bal.  Code,  8  3670,  provid- 
ing tliat  conditional  sales  of  personal  property 
accompanied  by  delivery  shall  be  absolute  as 
to  subsequent  creditors,  unless  a  memorandum 
of  tbe  sale  be  filed  in  the  county  where  the 
buyer  resides,  a  conditional  sale  contract  to 
be  effective  as  to  creditors  of  a  corporatioo 
boyer  must  be  filed  in  the  county  specified  in 
the  articles  of  incorporatioD  as  the  principal 
place  of  business  of  the  buyer,  and  where  it 
maintains  its  head  office,  and  it  is  not  sufficient 
that  it  be  filed  in  another  county  where  the 
buyer's  mill  is  located,  and  where  it  mainly 
keeps  and  sells  the  products  of  its  mill;  the 
place  designated  in  the  charter  of  a  local  cor- 
poration as  its  principal  office  or  place  of  busi- 
ness being  the  residence  of  such  corporation. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  S§  1301-1402;  Dec.  Dig.  §  474.*] 

Departiuent  1.  Appeal  from  Superior  Court,. 
Chehalls  County;  Miison  Irwin,  Jadge. 


Consolidated  actions  by  the  nrst  National 
Bank  of  Everett  and  bj  the  North  Coast 
Dry  Kiln  Company  against  T.  F.  Wilcox,  re- 
ceiver of  the  Syverstm  Lumber  &  Shingle 
Company.  From  a  Judgm^t  tai  defnidan^ 
plaintiifs  appeal  Affirmed. 

Coolay  &  Horan  and  B.  MulviUU,  all  of 
Everett,  for  appelant  First  Nat.  Bank  of 
Everett  Paul  B.  PhiUlps,  of  Seattle^  ft>r  ap- 
pellant North  Coast  Dry  Kiln  Co.  B.  a. 
Cheney,  of  Montesano,  and  Hayden  ^  lAUff- 
hom^  «f  Taconia,  tax  resfpondent. 

MOUNT.  J.  Ttffise  two  actions  were  b»- 
gun  independoitly  by  the  petltbmera  against 
the  receiver  of  tbe  Syverson  Lumber  ft  Shin- 
gle Company,  an  Insolvent  corporatiMi,  to 
obtain  possessicHi  of  certain  machinery,  or 
to  have  the  contract  price  of  tbe  machinery 
adjudged  a  preferred  dalm  against  tbe  in- 
solvent estate.  The  acUons  were  consolidafr 
ed  for  trial.  Tbe  trial  court  denied  ttie 
prayers  of  the  petitions,  and  these  appeals 
followed. 

Both  cases  are  based  upon  the  same  fItctL 
There  Is  no  substantial  diqmte  upon  tha 
facta.  It  appears  that  In  the  year  l&ll  ap- 
pellants, under  separate  conditional  sales 
contracts,  sold  and  delivered  to  the  Syvoson 
Lumber  &  Shlni^e  Company  certain  mill  ma* 
chinery.  These  contracts  provided  tax  cer- 
tain stated  payments,  and  that.  If  paymmta 
were  not  made  as  agreed,  the  vendwn  ml^it 
retake  the  property.  These  contracts  were 
Sled  for  record  In  Chehalis  county,  where  the 
mill  of  the  Syverson  Lumber  &  Shingle  Oom- 
pany  and  the  machinery  in  question  were  lo- 
cated. Tbe  Syverson  Lumber  ft  Shingle  Com- 
pany was  a  corporation  organized  nnda  Hie 
laws  of  this  state;  Its  articles  of  incorpo- 
ration provided  that  its  "principal  place  of 
bui^ess  is  at  Tacrana,  Pierce  county,  state 
ot  Washington."  It  maintained  its  head  of- 
fice In  Tacoma,  but  its  mill  was  located  at 
Montesano  In  Chehalis  county.  Ibe  products 
of  the  mill  were  kept  and  sold  at  Montesana 
Some  few  sales,  however,  were  made  frwn 
the  Tacoma  office^  After  the  execution  of 
the  conditional  sales  contracts  above  men- 
tioned, the  Syverson  Lumber  ft  Shingle  Com- 
pany made  default  in  their  payments,  and 
subsequently  that  company  became  insolvrat; 
and  T.  F.  Wilcox  was  appointed  a  receiver 
,tbereof  for  the  benefit  of  all  the  creditors 
He  qualified  as  snch  receiver,  and  took  pes* 
session  of  all  the  property  of  the  corpora- 
tion, including  the  machinery  sold  under  tbe 
conditional  sales  contracts  above  referred  ta 
The  appellant  afterwards  brought  these  pro- 
ceedings as  above  stated.  It  will  be  noticed 
that  the  contracts  were  filed  for  record  in 
Chehalis  county,  while  the  principal  office  of 
the  vendee,  Syverson  Lumber  ft  Shingle  Com- 
pany, is  designated  in  Its  articles  of  incor- 
poration as  Tacoma  in  Pierce  county.  Tbe 
question  lu  the  case,  therefore  is  whether 
the  conditional  sales  contracts  are  valid  as 
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to  creditors.  The  statute  provides,  at  sec- 
tion  3070.  Bern.  &  BaL  Code:  "All  eondlttou- 
al  sales  of  personal  property,  or  leases  tbere- 
of,  containing  a  conditicmal  right  to  pur- 
chase, where  the  property  is  placed  In  the 
possessltm  of  the  vradee,  shall  he  absolute 
as  to  the  purchasers,  encumbrancers,  and 
SDbwquent  creditors  In  good  folth,  unless 
wltbin  ten  days  after  taking  possession  by 
the  vendee,  a  memorandum  of  such  sale, 
fltating  its  terms  and  confflticnis  and  signed 
by  the  vendor  and  vendee,  shall  be  filed  in 
the  auditor's  office  ot  the  county,  wherein, 
at  the  date  of  the  vendee's  taking  possee- 
ston  of  the  property,  tiie  vendee  resides."  It 
la  argued  by  the  sibilants  with  much  force 
that,  tnasmnch  as  the  mills  ot  the  vendee 
and  the  machinery  sold  trere  located  in  Ghe- 
haHs  county  and  the  principal  hmfnesa  done 
there,  Chehalls  conniT  should  be  held  to  be 
tlie  residence  of  the  corpwatlon.  Sncli  hold- 
ing would  render  the  statute  relating  to  cor- 
porations uncertain  and  of  no  substantial 
ftirce.  The  statute^  at  section  3079,  Rem.  & 
Bal.  Code,  provides  what  the  articles  of  in- 
corporation shall  contain,  and  among  these 
provisions  that  "tlie  name  of  the  city,  town, 
or  locality  and  county  in  which  the  principal 
place  of  business  of  the  company  is  to  be  lo- 
cated" shall  be  stated.  Articles  of  incorpo- 
ration are  required  to  be  ^ecuted  in  tripli- 
cate, one  to  be  filed  In  the  office  of  the  Sec- 
retary of  Stat^  one  in  the  county  designat- 
ed as  the  principal  place  of  business,  and 
one  kept  by  the  corporation.  The  object 
of  these  provisions  is  to  give  the  corporation 
a  certain  known  place  of  residence,  and  to 
give  notice  of  the  principal  place  of  busi- 
ness to  all  who  may  have  dealings  with  the 
corporation.  As  Indicating  that  the  prin- 
cipal place  of  business  as  stated  In  the  ar- 
ticles of  incorporation  Is  a  mat^al  provi- 
sicm,  section  3706^  provides:  "The  forma- 
tion or  corporate  acts  of  any  corporation 
liereafter  formed  under  this  chapter  shall 
not  be  rendered  invalid  by  reason  of  the  fact 
that  its  prindpal  place  of  bnslneas  may  not 
have  been  designated  in  the  certificate  of  in- 
corporation: Provided,  that  within  three 
months  from  the  passage  of  this  chapter, 
such  corporation  shall  cause  publication  to 
be  made  once  a  week  for  at  least  four  weeks 
in  Uie  newspaper  published  nearest  tbe  dty, 
town,  or  locality,  and  where  the  principal 
place  of  business  of  such  corporation  has 
been  In  fact  located,  designating  the  dty, 
town,  or  locality  and  county  where  its  prin- 
dpal  place  of  business  shall  be  located.  On 
compliance  with  the  provisions  of  this  section 
in  the  several  cases  herein  mentioned,  tht: 
prindpal  place  of  business  of  any  corpora- 
tion shall  be  deemed  established  or  removed 
^t,  or  to  any  designated  dty,  town,  or  lo- 
cality and  county  In  the  state."  It  will  thus 
be  seen  that  corporations  are  required  to 
fix  thdr  prindpal  place  of  business  in  thdr 
charter.    This  prindpal  place  of  business 


must  be  held  to  be  the  residence  of  the  cor- 
poration- *rLt  Is  often  neeessaiy  to  ascwtaln 
the  rMidence  or  domicile  ot  a  erapontlai 
within  the  state  by  <»:  under  whose  laws  it 
was  created,  not  (mly  for  the  purpose  of  de- 
termining the  Jurisdiction  of  the  state  courts 
in  actions  by  or  against  the  oorpwation,  bat 
also  for  the  purpose  of  detemdning  tbe  ap- 
plication ot  statutes  in  relation  to  taxation 
and  various  other  matters.  The  question  is 
sometimes  settled  by  express  statutory  iwo- 
YtAtm,  bat  this  is  not  always  the  case,  Tbe 
gmeral  nde  Is  that  ttie  residence  or  domicile 
of  the  corp(»atlon  wltbin  the  state  Is  In  that 
county,  dty,  or  town,  and  that  one  only,  In 
whidi  it  has  Its  general  or  princ^ial  t^Ooe 
and  conducts  its  business.  •  •  iC!lark 
ft  Marshall,  Priv.  Corp.  g  122.  See,  also, 
tJnlon  Stmmboat  Co.  v.  ButCSlo^  S2  N.  T. 
351;  Cohn  v.  Bailrosd  Co.,  71  CaL  488,  12 
Pac.  498;  Creditors  r.  Oonsumer^  Lumber 
Co.,  88  CSL  318,  83  Pac.  196;  Pelton  v. 
Transportation  Co.,  37  Ohio  St  460.  In  the 
last  case  dted  tbe  court  said,  at  psge  406  of 
37  Ohio  St.:  "For  many  purposes,  a  eorpo- 
ration  is  r^rded  as  having  a  residence — a 
certain  fl^  domldl.  In  this  state,  where 
corporations  are  required  to  designate  in 
thdr  certlflcates  of  incorporation  tbe  place 
of  the  principal  office,  sach  office  Is  the  dom^ 
Idl  or  residence  of  the  corporation.  The 
prindpal  office  of  a  corporation,  which  con- 
stitutes its  residence  or  domldl,  is  not  to 
be  determined  by  the  amount  of  business 
transacted  here  or  there,  but  by  the  place 
designated  In  the  certificate.  True,  several 
offices  may  be  established  at  the  place  sped- 
fled  in  the  certificate,  as  It  Is  suffldent,  nn? 
der  this  statute,  to  specU^  tbe  'conn^  or 
place.'  But  where  a  single  office  is  establish- 
ed In  the  county,  or  township,  or  dty,  or 
other  place  designated,  no  further  inquiry  as 
to  the  identity  of  the  prindpal  office  is  ad- 
missible." We  are  dear,  tlierefore,  that  the 
place  designated  In  the  charter  of  local  cor- 
porations as  thdr  prindpal  office  or  place  of 
business  must  be  held  to  be  the  residence  of 
such  corporations.  This  being  true,  it  fol- 
lows that  the  conditional  sales  contracts 
were  of  no  effect  as  to  creditors  of  the  ven- , 
dee,  because  the  contracts  were  not  filed  in 
the  auditor's  office  of  Pierce  county  where 
the  vendee  resided. 
Tbe  Judgment  is  therefore  affirmed. 

CBOW,  C  J.,  and  CHADWIOK,  OOSB^  and 
PABKEB,  33.,  ccmcur. 


a4  ArlB.  423) 

PATTT  V.  GREDNLDID  OOTJNTT. 

{Supreme  Court  of  Ariaona.   March  6^  1913.) 

1.  Counties  <S  70*)  Orrrnmn  RuT.iirrsn 
PowBR  TO  Fix. 

Const,  art  12,  {  4,  empowerins  tbe  board 
of  Bupervisors  to  nx  aalarieB  for  all  county  of- 
ficers for  whom  no  compensation  la  provided  by 
law,  to  remain  in  effect  until  changed  by  gener- 
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al  law.  did  not  autiiorice  the  board  of  Boper- 
visors  to  fix  the  compensation  of  officera,  such 
as  tbe  sheriff,  whose  salary  was  fixed  under  the 
territorial  laws;  Const  art.  22^  S  2,  and  Civ. 
Code  1901.  pars.  2600,  2602,  providingr  compeu- 
salion  by  way  of  salary  for  sheriff,  so  that  they 
were  not  otticers  "for  whom  no  compensation 
was  provided  by  law,"  within  the  meaning  of 
the  Goostitutiou. 

[Ed.  Note.— For  other  cases,  see  ConntieB, 
Cent  Dig.  SI  104-113,  JlB-llT;  Dec.  Dig.  | 
70.*] 

2.  Officers  (8  100*)— Salabies— Chakob. 

Any  power  given  to  county  boards  of  su- 
pervisors by  Const  art  12,  §  4,  authorizing 
tliem  to  fix  all  salaries  of  county  officers  tor 
whom  no  compeoBBtlon  is  provided  by  law, 
which  salaries  shall  remain  in  force  nntil 
changed  by  general  law,  was  only  intended  to 
be  exercised  temporarily  during  the  time  be- 
tween admission  to  statehood  and  the  enact- 
ment-of  legislation  "by  general  law";  article 
I  17,  prohibiting  the  change  of  compensa' 
tion  of  public  officers  during  their  term  of  of- 
fice, not  applying  to  compmMtion  fixed  by  the 
board  of  supervisors. 

[Ed.  Note,— For  other  cases,  see  Officers, 
Cent  Dig.  8S  152-157 ;  Dec  Dig.  8  100.*] 

Appeal  from  Superior  Court,  Ureadee  Coun- 
ty; F.  B.  Lalne,  Judge. 

Action  by  John  D.  Patty  against  the  Coun- 
ty of  Greenlee.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

L.  Kearney,  of  Clifton,  for  appellant  B. 
V.  Horton,  of  Clifton,  for  appellee. 

ROSS,  J.  The  appellant  Is  tbe  sheriff  of 
Greenlee  county,  having  been  elected  thereto 
at  the  December  12, 1911,  election,  under  the 
provisions  of  the  Enabling  Act  and  the  laws 
of  the  territory  of  Arizona.  Arizona  was  ad- 
mitted Into  the  Union  as  a  state  February 
14, 1012,  on  Which  date  appellant  was  Induct- 
ed into  the  office  of  sheriff.  Sheriffs,  under 
the  laws  of  the  torltory  of  Arizona,  had 
been  compensated  for  their  services  by  fees 
and  salary.  However,  the  salaries  were  nom- 
inal, and  In  first,  second,  and  third  class 
counties  were  allowed  by  the  board  of  super- 
visors, and  were  not  to  exceed  $600.  Para- 
graph 2600,  B.  S.  Arizona  1901.  In  fourth, 
fifth,  and  sixth  class  couotles  they  were  al- 
lowed, in  addition  to  fees,  a  salary  not  less 
than  9800,  nor  more  than  $600,  per  annum, 
payable  quarterly.   Paragraph  2602,  Id. 

Tbe  Constitution,  which  became  effecttve 
Fetnnciary  14,  1912,  by  section  17,  art.  22, 
abolished  the  fee  system,  and  provided  that 
all  state  and  count;  ofiteers  and  all  Justices 
of  the  peace  and  constables,  whose  prednct 
indudea  a  city  or  town  or  part  thereof,  should 
be  paid  fixed  and  definite  salaries. 

Section  4,  art  12,  Con^tutlai,  prorides 
that  "the  duties,  powers  and  quaUflcatlons  of 
such  ofilcers  [county  ofllcera]  shall  be  as  pre- 
scribed by  law.  The  board  of  superrtsors  of 
each  county  is  hereby  empowered  to  fix  sal- 
aries for  all  county  and  precinct  officers  with- 
in such  county  for  whom  no  compensatlcHi  Is 
provided  by  law,  and  the  salaites  so  fixed 


shall  remain  in  full  force  and  efEect  until 
changed  by  graeral  law." 

On  February  16,  1912.  the  board  of  super- 
vlBors  of  Greenlee  county,  presnmlng  to  act 
under  the  provisions  pf  section  4,  art  12,  su- 
pra, by  their  order  fixed  the  salary  of  the 
sheriff  of  that  county  at  $4,500  per  annum, 
payable  in  equal  monthly  Installments. 

Tlie  first  Legislature  of  Arizona  (Session 
Laws,  c.  93,  p.  091,  effective  May  31,  1912) 
classified  the  counties  of  the  state,  and  regu- 
lated and  fixed  the  compensation  of  all  coun- 
ty and  prednct  officers.  According  to  this  act 
Greenlee  county  belongs  to  the  fifth  class, 
and  the  salary  of  tbe  sheriff  Is  fixed  at  ¥3,600 
per  annum.   Sections  1,  2,  and  7,  Id. 

It  Is  the  contention  of  appellant  that  be 
should  be  paid  the  salary  of  $4,500.  as  fixed 
by  tbe  board  of  supervisors,  and  not  the  sal- 
ary as  fixed  by  the  legislature.  He  accord- 
ingly instituted  his  suit  against  tbe  county 
for  his  salary  for  the  month  of  September, 
1912,  allying  an  indebtedness  of  $375.  Judg- 
ment went  against  him  in  tbe  trial  court, 
from  which  be  appeals. 

The  appellant,  to  sustain  his  position,  ar- 
gues that  the  Constitution  delegated  the 
power,  by  section  4,  art  12,  supra,  to  tbe 
board  of  supervisors  to  fix  the  salaries  of 
county  and  precinct  ofilcers  "for  whom  no 
compensation  is  provided  by  law,"  and,  the 
board  having  acted  and  fixed  the  salary  of 
appellant,  the  act  of  the  Legislature  was  in- 
effective to  change  such  salaries,  because  of 
the  inhibition  contained  In  section  17  ot  ar- 
ticle 4  of  the  Constitution.  That  section  Is 
as  follows:  "Tbe  Legislature  shall  never 
grant  any  extra  compensation  to  any  public 
officer,  agent,  servant,  or  contractor,  after 
the  services  shall  have  been  rendered  or  the 
contract  entered  into,  nor  shall  the  compen- 
sation of  any  public  ofBxxx  be  increased  or 
diminished  during  his  term  of  office.** 

Tbe  compfflisatlon  of  many  of  the  county 
officers  under  the  tenritorlal  laws  waa  a  fixed 
and  definite  salary.  Sucb  waa  tb»  case  as 
to  the  county  recorder,  assessor,  superintend- 
ent of  schools,  and  members  of  the  board  of 
supervisors  and  district  attorney.  Tb»  dier- 
IfTs  compeasatUn  conslBted  of  fees  and  sal- 
ary. 

[1]  It  can  hardly  be  contoided  fliat  section 
4  of  article  12  of  the  Constttutlon  empowered 
the  boards  of  supervison  to  fix  Uie  compoua- 
tion  of  those  officers  wliose  salary  was  fi»d 
under  the  territorial  laws.  Under  ttiat  sec- 
tion they  were  empowered  to  fix  the  salaries 
of  office  **for  whom  no  comp^uatitm  U 
provtOed  bif  law**  It  was  probably  the  In- 
tenUcm  of  the  framem  ot  the  Constitution 
that  those  officers  Who,  under  tiie  territorial 
laws,  were  comprasated  by  salaries  slionid 
continue,  under  statehood,  to  be  paid  tbe 
same  salaries ;  and,  under  a  Une  of  dedsloiu 
of  which  Gross  v.  Kenfidd,  67  Cal.  686.  ia 
the  first  to  announce  ttie  rule,  It  la  doubtful 
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If  the  Legislature  because  of  tbe  coustltii- 
tlonal  Inhibition  against  ,the  enlargement  or 
diminntlon  of  the  compensatloQ  of  public  of- 
ficera  during  their  term,  could  pass  any  law 
affectii^  the  salary  of  sucb  officers.  The 
power  of  the  board  of  supervisors  being  lim- 
ited by  section  4,  art.  12,  to  fixing  salaries 
where  '^'compensation  Is  provided  by  law," 
the  question  Is :  Did  they  hare  the  power  to 
Ox  the  salary  of  appellant  as  was  attempt 
ed  their  order  of  February  16, 1912?  The 
territorial  tows  compensated  sh^lffs  both  by 
salary  and  fees.  R.  S.  1901,  pars.  2600,  2602. 
The  Constitatlon  (section  17,  art  22)  took 
bom  them  the  fees;  bat  by  section  2,  Id., 
1^  in  force  the  territorial  law  prorldlitf 
compensation  by  way  of  salary.  Sheriffs 
were  not,  therefore,  officers  "for  whom  no 
compei^tion  was  provided  by  law."  Treas- 
urers of  counties,  under  tenltorlal  law,  were 
paid  salaries  and  fees;  bnt,  unlike  the  sher- 
UF,  their  principal  compensation  was  the  sal- 
ary. If  the  board  of  supervlsoxs  had  the 
power  to  fix,  increase,  or  decrease  the  salary 
of  the  edieriff,  they  could  take  the  same  ac- 
tion on  the  salary  of  the  treasurer.  Tbe  ade- 
quacy or  inadequacy  of  tbe  compensation  is 
no  element  of  the  board's  power  or  lack  of 
power  to  act.  They  are  limited  and  confined 
by  the  very  terms  of  the  Constitution  to  the 
fixing  of  salaries  "for  whom  no  ccanpensatlou 
Is  provided  by  law." 

[21  But  granting  that  the  boards  of  super- 
visors were  given  the  power,  by  section  4, 
art.  12,  to  fix  the  salaries  of  sberllTs,  we 
think  It  was  to  be  exercised  temporarily, 
and  only  during  the  Interim  between  the 
dates  of  admissloa  to  statehood  and  proper 
legislation  "by  general  law." 

The  power  of  fixing,  Increasing,  and  de- 
creasing the  salaries  of  all  oflBcers  of  the 
Htate  Is  made  a  legislative  function  by  the 
Constitution,  and  Its  power  In  that  respect 
Is  not  limited  or  qualified,  except  that  the 
compensation  shall  not  "be  Increased  or  de- 
creased during  bis  term  of  office."  One,  and 
only  one,  time  is  the  power  granted  boards 
of  supervisors  to  fix  the  salaries  of  certain 
designated  officers,  "and  the  salaries  so  fixed 
shall  renlaln  In  full  force  and  effect  until 
changed  by  general  law."  That  is,  the  board, 
once  having  fixed  a  salary,  could  not  there- 
after Itself  change  it;  but  it  must  remain 
In  full  force  and  effect  untH  changed  by  gen- 
«ral  law. 

The  prohibition  against  the  increasing  or 
decreasing  of  the  compensation  of  public 
officers  has  reference  to  "compensation" 
that  Lb  "fixed"  by  the  Constitution  or  by 
l^slative  act,  and  not  to  compensation  fix- 
ed by  an  order  of  the  board  of  supervisors; 
for  that  compensation  Is  only  temporary 
and  "until  changed  by  general  law." 

The  Constitution,  la  other  places,  has  em- 
powered functionaries  to  fix  temporarily  the 
salaries  of  subordinate  officials,  as  In  the 
«ase  ot  tbe  reporter  of  decisions  (sectiou  14, 


art  6),  the  clerk  of  the  Supreme  Court  (sec- 
tion 17,  art  6),  and  the  clerk  of  the  supe- 
rior court  (section  18,  art  6),  "until  such 
salaries  shall  be  determined  (or  fixed)  by 
law."  We  think  that  in  each  one  of  these 
provisions,  authorizing  the  Supreme  Court 
and  the  boards  of  supervisors  to  fix  sala- 
ries, there  is  contained  an  express  reserva- 
tion of  power  in  the  XjegbOature  to  regulate 
and  fix  the  compensation  of  county  and  pre- 
cinct officws;  and  that  chapter  Session 
Lews  1012,  as  it  affects  the  salary  of  appel- 
lant, Is  valid  legislation.  The  salary  ot  ap- 
pellaiitt  If  ever  properly  fixed  by  the  board 
ot  suporrlBors,  was  made  at  the  first  aesirion 
of  the  LegtslAtare,  "by  general  law,"  "ilxed 
and  definite."  It  Is  s  provlsim  of  the  Con- 
stitution that  the  Legidature  shaU  fix,  "by 
general  law/'  the  salaries  of  county  and 
precinct  ofllcers;  and  it  was  not  contonidat- 
ed  that  ttiat  general  scheme  devised  for  uni- 
formity, stability,  and  regularity  should  be 
suspended  or  postponed  or  nullified  Cor  any 
length  of  time,  exc^  the  Intwlm  between 
admission  to  statehood  and  action  by  the 
Iteglslatore. 

Most  of  the  states  of  the  Union  have 
provisions  In  their  Constitutions  similar 
to  ours,  prohibiting  the  increasing  or  decry- 
ing of  the  salary  of  a  public  office  during 
his  term,  and  the  courts  bsTe  many  times 
construed  the  provisions  under  varying  facts 
and  conditions;  but  no  case  has  been  cited 
by  counsel,  nor  have  we  been  able  to  find 
any  case,  wherein  the  question  before  us 
has  been  decided.  The  language  of  the  Con- 
stitutions of  Pennsylvania  and  West  Yirginia 
dieters  so  slightly  from  our  Constitution  In 
the  particulars  Involved  In  this  case  that  we 
think  their  decisions  thereon  very  persuasive. 
In  County  of  Crawford  v.  Nash,  99  Pa.  253, 
260,  the  court  said:  "In  Kucker  v.  Supervi- 
sors, 7  W.  Va.  661,  which  arose  under  sec- 
tion 0  of  article  8  of  the  Constitution  of 
West  Virginia,  whldi  provides  that  the  com- 
pensation of  public  officers  shall  not  be  in- 
creased or  diminished  during  their  term  of 
office,  it  was  held  that  this  language  in  the 
Constitution  a[q)lies  only  to  such  salaries 
or  compensation  of  public  officers  as  have 
been  d^nltely  fixed  or  prescribed  by  law, 
either  by  the  Constitution  of  the  state,  or 
by  some  statute  made  in  pursuance  thereof. 
If  the  ordinances  of  a  city  are  not  laws, 
within  tbe  meaning  of  this  <dause  in  the 
Constitution,  much  less  so  are  the  orders 
or  agreements  of  the  county  commls^oners 
and  county  auditors  in  regard  to  the  treas- 
urer's salary.  The  obvious  meaning  of  the 
Constitution  is  that  the  General  Assembly 
should  regulate  (that  is,  ascertain  and  estab- 
lish) the  compensation  which  should  be  paid 
to  the  respective  county  treasurers;  and 
that  thereafter  'no  law*  (that  is,  no  act  of 
assembly)  should  Increase  or  dhulnlsb  their 
respective  salaries  daring  tiift  term  for  whldi 
they  were  elected." 
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We  think  the  "orders  and  agreonents**  of 
tbe  board  of  sapra-rlBorB  were  Intoided  by 
Oie  Constitution  to  flli  lu  tbe  blatus  peidlng 
legislation;  and  that  tbe  salary  fixed  "by 
general  law"  Is  the  salary  to  which  appellant 
Is  enUUed. 

Jndgmeat  ot  the  trial  court  la  affirmed. 

TRANKLIN,  O.  X.  and  CUNNINGHAM, 
J.,  concur. 


(86  Nev.  447) 

CLARE  T.  MITCHEILJJ  et  aL  (No.  1,984.) 
(Supreme  Court  of  Nevada.   Haidi  11,  1918.) 

1.  Fbaudb,  Statute  of  {%  56*)— Cohtbaot  lo 
Relocate  Hininq  Gi.Ani. 

An  oral  agreement  between  plaintiff,  a  part 
owner  of  a  nunlng  claim,  and  one  defeDdant, 
by  which  the  latter  wu  to  perform  tbe  assess- 
ment work  on  the  dalm  for  1909,  and  plaintiff 
was  to  convey  to  him  an  undivided  one-fouvth 
of  tbe  claim,  and  defendant  was  also  to  relocate 
another  claim  in  the  Joint  names  of  plaintiff 
and  defendant  in  consideration  of  plaintiS*!  re- 
fraining from  performing  utsessment  work  on 
tlK  claim,  is  not  void  under  Bev.  Laws,  I  1069, 
providing  that  no  Interest  in  lands  shall  here- 
after be  created,  granted,  or  assigned  unless  by 
act  or  operation  of  law,  or  by  deed  of  conTey- 
ance  in  writing. 

[Ed.  Note.— For  other  cases,  see  Praods,  Stat- 
ute of.  Cent.  Dig.  (S  83-89,  136-138;  Dec.  Dig. 
|56.*1 

2.  Mines  ajtd  Minebals  (I  46*)— Aobeehkkt 
TO  Relocate  MiNiifa  Ciaim— Fulubb  to 
Pebforh  Aqb^ement, 

Where  there  is  an  oral  agreement  between 
plaintiff,  a  part  owner  of  a  mining  claim,  and 
one  defendant,  by  which  the  latter  was  to  per- 
form the  assessment  work  on  the  claim  for  1909, 
and  plaintiff  was  to  convey  to  him  an  undivided 
one-foorth  of  the  claim,  and  defendant  was  also 
to  relocate  another  claim  in  the  joint  names  of 
plaintiff  and  defendant  in  consideration  of  plain- 
tUTs  refraining  from  performing  assessment 
work  on  the  claim,  a  trust  relation  is  created, 
and  it  defendant  fails  to  perform  the  assessment 
work,  and  the  first  claim  reverts  to  the  public, 
and  in  relocating  tbe  second  one  be  does  not 
fnclnde  irfalntlff  as  ime  of  the  relocators,  plain- 
tiff can  enforce  the  trust  and  recover  tbe  share 
which  be  would  have  received  had  defendant 
performed  the  contract. 

[Ed.  Note.— Fw  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  1  1S2;  Dec.  Dig.  i 
46.*] 

3.  Mines  AND  MiNBRiLs  (S  46*)— Aqbebment 
to  Rxlocate  Minino  Qlaiu— Estoppel  to 
Deny  Rights  in  Claim. 

Where,  uoder  an  agreement  by  defendant 
with  plaintiff  to  relocate  a  mining  claim  in  their 
ioiot  names,  defendant  relocates  tbe  claim  but 
omits  plaintiff's  name,  defendant,  io  an  action 
by  plaintiff  to  recover  bis  share  of  tbe  claim 
under  the  agreement,  is  estopped  to  deny  plain- 
tiff's rights  in  the  claim  and  cannot  question 
the  validity  of  the  location. 

TEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  182;  Dec.  Dig.  | 
46.*] 

Appeal  from  District  Court,  Bemeraldo 
County;  Peter  J.  Somers,  Judge. 

Action  by  H.  K  Clark  against  M.  Mitchell 
and  others.  _  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 


Thompaon,  Morehouse  &  Tbompson,  ofO^it 
field,  for  appellants.  Frank  J.  Hangii,  of 
Cripple  Creek,  CV)lo.*  and  Aocastw  Hideo,  of 

Coldfield,  for  respondent 

TALBOT,  a  J.  This  la  an  action  brongbt 
by  the  respondent  to  obtain  a  Jadgmoit  d» 
elarlug  him  to  be  the  owner  and  to  bare  pes- 
session  of  an  undivided  one-haU  Interest  In 
a  certain  mining  claim  named  the  Helen,  sit- 
uate In  Homsilver  mining  district,  Esmeral- 
da connty.  The  court  found  the  following 
facts  substantially  in  accordance  with  the 
allegations  of  the  complaint,  and  as  a  con- 
clusion of  law  therefrom  determined  the 
plaintiff  to  be  entitled  to  Judgment  as  prayed 
for. 

"(1)  That  at  all  times  hereinafter  mention- 
ed and  until  midnight  of  the  31st  of  Decem- 
ber, 1909.  J.  M.  Russell,  Howard  Russell, 
and  ESmer  J.  Chute  were  the  owners  of  tbe 
Whirlwind  No.  4  lode  mining  daim,  sltnat* 
lu  Hornsllva  mining  district,  EsmwaMa 
county,  Nev. 

"(2)  That  at  the  time  of  the  making  of  the 
contract  hereinafter  mentioned,  plain  tiff 
Clark  and  Mr.  E.  L.  Stingley  were  the  own- 
ers of  the  Silver  King  Fraction  lode  mining 
claim,  situated  In  the  above-mentioned  dis- 
trict, county  and  state,  and  lying  adjacent 
to  and  contiguous  with  said  Whirlwind  Na 
4  lode  mining  claim. 

"(3)  That  at  the  time  of  the  making  oC 
said  contract  plaintiff  had  the  right,  by  vir- 
tue of  an  agreement  with  said  Elmer  J. 
Chute,  to  enter  npon  said  Whirlwind  No.  4 
lode  mining  dalm  In  the  place  of  said  Chute 
and  perform  the  assessment  work  thereon 
for  the  year  1909,  and  thereby  acquire  the 
Interest  of  said  Chute  in  said  claim. 

"(4)  That  between  the  23d  and  29th  days 
of  December,  1909,  inclusive,  plaintiff  and 
defoidant  Mitchell  entered  Into  a  contract, 
not  in  writing,  whereby  defendant  Mitchell 
agreed  to  perform  the  assessment  work  npon 
the  said  Sliver  King  Fraction  for  the  year 
1909,  in  consideration  whereof  plaintiff 
agreed  to  convey  to  him,  said  Mltdbell,  the 
undivided  one-fourth  of  said  claim;  and 
whereby  defendant  Mitchell  agree^  to  relo- 
cate said  Whirlwind  No.  4  In  the  Joint  names 
of  plaintiff  and  said  Mitchell,  each  to  have 
one-half  thereof,  In  consideration  whereof 
plaintiff  agreed  to  refrain  from  performing 
the  assessment  work  for  the  year  1909  npon 
said  Whirlwind  No.  4,  and  permit  the  same 
to  revert  to  the  public  domain  so  as  to  make 
the  relocation  thereof  as  aforesaid  possible 

"(5)  That  the  terms  and  conditions  of  said 
contract  were  fully  kept  and  performed  on 
plaintiff's  part,  but  defendant  Mitchell,  con- 
trary to  the  terms  of  said  contract  on  his 
part  to  be  kept  and  performed,  and  with  the 
fraudulent  purpose  of  dispossessing  the 
plaintiff  of  said  ground,  willfully  failed  to 
perform  the  assessment  work  upon  said  Sil- 
ver King  Fraction  for  the  year  1909,  and  b» 
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cause  of  sudi  failure  the  same  reverted  to 
the  public  domain  and  was  lost  to  plaintiff; 
and  said  Mitchell  In  relocating  said  Whirl- 
wind No.  4  as  the  Helen  lode  mining  claim, 
as  by  the  pleadings,  established,  omitted  to 
Include  plaintiff  as  one  of  the  relocators 
thereof,  and  In  violation  of  the  faith  and 
confidence  reposed  In  him  by  plaintiff,  and 
with  the  fraudulent  purpose  aforesaid,  re- 
located said  premises  In  the  sole  names  of 
hlniaelf  and  defendants  Shannon  and  Carlon. 

"(6)  That  plaintiff  wholly  relied  upoft  de- 
fendant Mitchell's  promise  to  perform  said 
assessment  work  npon  said  Sliver  King  Frac- 
tion lode  mining  claim  and  to  relocate  said 
Whirlwind  No.  4  as  aforesaid,  and,  because 
of  his  faith  In  and  reliance  npon  said  Mlteh- 
el)  to  perform  his  part  of  said  contract, 
refrained  from  performing  said  assessment 
work  .and  making  said  relocation. 

"(7)  That  said  Helen  lode  mining  claim 
laps  over,  npon,  and  includes  part  of  the  ter- 
ritory comprising  the  said  Silver  King  Frac- 
tion lode  mining  claim,  and  the  area  so 
overlapping  said  Silver  King  Fraction  con- 
tains the  principal  discovery  of  said  Helen 
lode  mining  claim,  and  from  It  defendants 
have  extracted  large  quantities  of  mineral- 
bearing  rock  and  quartz  of  commercial  value. 

"(8)  That  defendants  Shannon  and  Carlon 
acquired  their  respective  Interests  In  said 
Helen  lode  mining  claim  only  by  virtue  of 
the  relocation  made  by  defendant  Mitchell, 
as  aforesaid  In  violation  of  the  contract 
with  and  trust  and  conSdence  reposed  in  him 
by  plaintiff  Clark  as  above  set  forth.  That 
said  defendants  did  not  purchase  said  Inter- 
ests for  value  or  otherwise  or  acquire  the 
same  In  good  faith  or'  without  notice  of 
plalntlfTs  rights  In  the  premises,  but  took 
the  same  with  full  notice  of  all  of  the  fore- 
going facts." 

This  case  was  argued  and  submitted  to 
this  court  together  with  case  No.  1,987,  en- 
titled H.  E.  Clark  and  K.  L.  Stingley  v.  the 
same  defendants,  180  Pac.  704,  appellants 
herein.  The  two  cases  are  so  related  that 
they  will  be  considered  together.  The  lat- 
ter action  was  brought  by  Clark  and  Stingley 
to  recover  Judgment  for  the  possession  of 
an  undivided  three-fourths  Interest  of  a  cer- 
tain described  piece  of  ground  alleged  to  be 
a  part  of  the  Silver  King  Fraction  lode  min- 
ing claim,  included  between  the  exterior 
boundaries  of  the  said  Helen  lode  mining 
claim  Involved  in  case  1,984,  supra.  In  the 
latter  case  the  findings  and  decision  of  the 
court  was  as  follows: 

"That  said  location  of  the  SUver  King 
Fraction  lode  mining  dalm  was  made  for  the 
purpose  of  claiming  a  certain  piece  of  va- 
cant gronnd  lying  between  the  I>^ling  dabn, 
near  the  westerly  end  thereof,  and  tbe  Lime 
Point  Na  8  claim, 'neu  its  easterly  end  line; 
also  extending  northerly  between  the  end 
lines  of  tbe  Doling  claim  and  the  Lime 
Point  No.  1  claim,  to  a  point  about  350  or 


STB  feet  northerly  from  tbe  sontbweet  cor- 
ner of  the  Deyling  claim  and  the  Lime  Point 
claim  No.  1,  to  a  point  where  said  end  lines 

intersect  and  cross  each  other.  The  plain- 
tiffs also,  by  virtue  of  said  location,  dalm 
the  piece  of  ground  described  as  adjoining 
the  west  end  of  what  was  known  as  the 
Whirlwind  No.  4  lode  mining  claim,  lying 
about  250  feet  northerly  from  tbe  northerly 
point  of  the  fractions  above  descritied.  Tbe 
location  monument  of  the  said  Silver  King 
Fraction  was  placed  upon  the  vacant  gronnd 
sought  to  be  located,  about  75  feet  north  of 
the  southwest  corners  of  the  Deyling  and 
Lime  Point  No.  1  claims,  and  tbe  discovery 
work  was  done  about  IGO  feet  northerly  from 
the  location  monument.  That  on  the  ^d  day 
of  December,  1909.  tbe  plaintiff  H.  B.  Clark 
made  an  agreement  with  the  defendant  M. 
Mitchell  to  perform  tbe  annual  labor  upon 
the  Silver  King  Fraction  lode  mining  claim, 
for  an  undivided  one-fourth  interest  in  the 
same.  In  compliance  with  said  contract,  the 
defendant  Mitchell  did,  or  caused  to  be  done, 
some  work  npon  the  ground  claimed  by  the 
plaintiff  as  the  Silver  Kins  Fraction.  The 
evidence  fails  to  show,  however,  that  a  suffi- 
cient amount  of  work  was  done  by  the  de- 
fendant Mitchell  to  meet  the  requirements 
of  the  law  relative  to  the  annual  labor  upon 
mining  claims.  That  the  defendant  A.  A. 
Carlon  bad  knowledge  of  the  agreement 
which  had  been  made  between  the  plaintiff 
Clark  and  the  defendant  Mitchell ;  but  there 
is  no  evidence  which,  In  my  Judgment,  was 
sufficient  to  show  that  the  defendant  Q.  N. 
Shannon  had  any  knowledge  of  the  agree- 
ment made  between  the  plaintiff,  Clark,  and 
the  defendant  Mitchell.  That  on  tbe  1st 
day  of  January,  1910,  tbe  defendants  Mitchell, 
Shannon,  and  Carlon  located  the  Helen  lode 
mining  claim,  taking  In  the  ground  which 
had,  prior  to  that  time,  been  claimed  as  the 
Whirlwind  No.  4  lode  mining  claim,  and  also 
including  the  ground  first  above  described, 
and  which  was  dalmed  by  the  plaintiff  to 
be  a  part  and  portion  of  the  Silver  King 
Fraction  mining  claim.  It  Is  claimed  by  the 
plaintiffs  that  the  defendants,  in  view  of  the 
agreement  above  mentioned,  were  occupying 
a  fiduciary  relation  to  and  with  the  plain- 
tiffs, and  that  they  could  not  occupy  and 
claim  any  portion  of  tbe  ground  claimed  1^ 
the  plaintiffs  as  the  Silver  King  Fraction,  to 
the  exclusion  of  the  i^aintlffs,  aQd  to  de- 
prive them  of  their  rights  and  interest  In 
said  ground  as  a  portion  of  the  Silver  King 
Fraction  mining  claim. 

"As  conclusions  of  law,  I  find  that  a  iSdu- 
dary  relation  did  exist  betwem  tbe  plain- 
tiffs and  the  defendants  Mitchell  and  Oarlon, 
and  that  the  plaintiffs  should  be  entitled  to 
recover  an  undivided  ttaree-fourUui  interest 
In  any  propcoty  which  the  def^ddmt  located, 
as  against  the  dtfendant  Mltdiell  and  Ca- 
rlon, provided  ttiat  any  portion  ttf  the  ground 
BO  located  by  them  as  the  .Helen  i^lalm  ahall 
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be  found  to  be  a  portion  of  the  Silver  King 
Fraction  claim,  lawfully  claimed  and  held  by 
th6  plalntlfTB  herein.  The  evidence  relative 
to  the  amount  of  ground  alleged  to  have  been 
vacant  at  the  westerly  end  line  of  the  Whirl- 
wind No.  4  is  very  conflicting,  but,  with  the 
views  entertained  by  the  court  as  to  the 
law  of  this  case,  It  will  not  be  necessary  to 
reconcile  the  conflicting  evidence,  nor  to  pass 
upon  the  amount  of  ground  which  was  In- 
cluded In  that  fraction.  From  the  focta 
above  found,  the  conclusion  of  the  court  Is 
that  the  plaintiffs  acquired  no  rights  to  that 
vacant  fraction  of  ground  lying  west  of  the 
Whirlwind  No.  4  lode  mining  claim,  by  vir- 
tue of  the  location  of  the  Silver  King  Frac- 
tion. This  last-mentioned  fraction  was  not 
contiguous  to  the  fraction  upon  which  the 
location  was  made,  and  the  discovery  work 
performed,  and  was  situated  at  least'  250 
feet  away  from  the  nearest  point  of  the  lo- 
cated fraction,  and  It  was  an  attempt  on  the 
part  of  the  plaintiffs  to  include  In  their  loca- 
tion two  several  and  distinct  pieces  of 
ground,  separated  from  each  other  by  a  dis- 
tance of  at  least  250  feet  covered  by  other 
and  prior  located  claims. 

"It  does  not  appear  that  any  location  work 
was  done  upon  the  premises  in  controversy. 
No  location  notice  and  no  monuments  were 
erected  anywhere  in  the  vicinity  of  this 
fraction  to  Indicate  that  any  claim  whatever 
was  made  for  that  fraction.  In  fact,  It  ap- 
pears from  the  evidence  that  all  of  the 
boundary  monnments  of  the  so-called  Sllver 
King  Fraction  lode  were  placed  upon  prior 
and  existing  mining  claims  and  a  consider- 
able distance  from  the  fractions  whlcb  were 
open  to  location,  and  were  sought  to  be 
claimed  as  the  Silver  King  Fraction.  Mr. 
Llndl^,  in  discussing  this  proposition,  aaea 
the  following  language:  'If  the  lode  of  the 
Junior  locator  on  bis  course  reaches  or 
crosses  the  properly  established  sur&ce 
boundaries  of  a  prior  location,  the  r^ht  to 
pursue  the  veto  beyond  Uut  point  cannot 
be  asserted.  The  end  line  of  the  Junior  must 
either  conform  to  the  cross  boundary  of  the 
senior,  or  he  must,  at  the  expense  of  aban- 
doning a  portion  of  the  lode,  so  construct 
his  end  lines  that  no  part  of  them  shall  be 
on  territory  previoaBly  approiniated.'  No 
case  has  beoi  tried  by  me  In  whidi  the  same 
questions  hare  been  presented  as  ttiose  tliat 
are  involved  in  this  case,  and  no  authoritlea 
have  been  dted  upon  the  points  involved, 
but  It  la  unquestionably  the  law  that  no  two 
separate  mining' dahns  can  be  held  by  one 
location.  It  would  seem  equally  true  and 
logical  that  no  two  separate  fractions  of 
ground  could  be  hdd  by  one  location. 

"If  my  condusions  are  correct  in  this  re- 
spect it  follows  tUftt  the  defendants  in  lo- 
cating the  Helen  lode  mining  daUn  did  not 
in  any  manner  encroach  upon  the  legal  rights 
of  the  plaintiffs.  The  complaint  of  the 
plaintiffs  abonld  be  dismissed,  and  the  de> 


fendants  have  judgment  for  their  costs  here- 
in expended,  and  It  la  ordered  that  Judgment 
be  entered  accordingly." 

Case  No.  1,984  was  tried  before  Judge 
Somers,  while  case  No.- 1,987  was  tried 
Judge  Stevens. 

On  bebalf  of  the  defendants  it  is  contend- 
ed that  the  oral  agreement  made  between 
Clark  and  Mitchell  was  void  under  the  stat- 
ute of  frauds;  that  the  Sliver  King  Fraction, 
being  in  two  pieces,  which  were  divided  by 
other  mining  locations,  only  the  piece  taaviDg 
the  location  point  can  be  held,  and  that  the 
other  piece,  in  which  is  Included  the  valuable 
ground  in  controversy  on  the  Whirlwind  No. 
4,  relocated  as  the  Helen,  Is  not  a  TaUd  part 
of  the  Silver  King  Fraction. 

[1]  We  are  unable  to  agree  with  the  con- 
tention that  the  contract  between  Clark  and 
Mitchell  was  void  because  not  in  writing, 
under  section  1069,  Revised  Laws,  which  pro- 
vides: "No  estate,  or  Interest  in  lands,  oth- 
er than  for  leases  for  a  term  not  exceeding 
one  year,  nor  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  rdatlng 
thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered,  or  declared,  anleas  by 
act  or  operation  of  law,  or  by  deed  or  con- 
veyance. In  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent 
thereunto  authorized  In  writing."  This  stat- 
ute was  Intended  to  prevent,  and  was  never 
designed  to  encourage,  fraud.  The  agree- 
ment, supplemented  by  the  conduct  of  the 
parties,  makes  the  case  very  different  from 
one  involving  only  the  right  to  record  on  an 
unwritten  agreement  for  the  sale  of  real  es- 
tate, for  here  a  fldudaiy  relation  was  creat- 
ed by  reason  of  which  €3aA  trusted  and  dd- 
egated  Mitchell  to  protect  Clark's  InteretFts. 
If  It  bad  beoi  merely  an  oral  agreemoit  to 
sell  or  exchange  mining  property  tr  oQier 
real  estate,  and  Mitchdl  had  declined  to  per 
fbrm,  the  contract  would  not  be  enforceable. 
In  such  a  case  Clark  would  not  hav«  lost, 
nor  antchell  acquired,  the  title.  The  evi- 
dence and  findings  indicate  that,  if  the  agree- 
ment  had  not  been  made,  Clark  would  have 
done  the  annual  aasessment  work  to  prevent 
forfdture  of  the  Silrer  King  Fractifm  and 
would  have  gone  out  himself  to  rdocate  the 
Whirlwind  No.  4. 

[2]  In  answer  to  the  contention  that  Clark 
paid  or  gave  nothing  as  a  consideration.  It  Is 
sufBdent  to  say  that  by  the  oral  BgreemMit 
of  Wtch^l  to  do  title  worti  on  the  Silver  King 
Fraction  for  a  one^uarter  interest,  and  to 
relocate  the  Whirlwind  No.  4  for  himself  and 
Clark,  and  by  his  starting  the  work  and 
resenting  that  he  was  doing  it,  Clark  was 
prevented  from  doing  or  having  the  work 
done  and  from  going  out  to  make  the  reloca- 
tion himself,  and  unless  protected  by  the 
court  iMt  the  ground  by  reason  of  Mitchell's 
failure  to  do  the  woric  and  make  the  reloca- 
tioQ  for  himself  and  Clark.  XJnOxx  these  dr^ 
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ramsUncefl,  It  would  be  ineqnltable  to  allow 
Mltcbell  to  take  advantage  of  his  own  wrong 
and  retain  tor  blmself  and  otbera,  and  cause 
Clark  to  Jose,  the  Utle  wblcb  Clark  had  or 
would  hare  acquired  and  retained  If  Mitchell 
bad  not  made  and  broken  the  agreement  to 
protect  Clark'a  Interests,  and  lulled  Clark  In- 
to belleTing  that  the  wwk  would  be  and  was 
being  done.  There  was  a  trust  relation,  and 
quite  88  much  obligation  and  rdlance  upon 
Mitdiell  for  the  doing  of  the  annual  work 
and  the  making  of  Uie  rdocation  as  if  be  had 
been  employed  aa  an  ordinary  agent  or  had 
been  a  c(H}wner  in  the  Sliver  King  TnuAton. 
Under  tbe  conditions  shown,  operation  of 
law  the  interest  in  the  locations  agreed  to  be 
acquired  and  held  for  Clark  belong  to  him  In 
trust,  and  he  Is  as  much  entitled  to  them  as 
be  would  have  been  If  Mitchell  bad  done  the 
assessment  work  and  made  the  relocation 
with  Clark's  U8m& 

In  the  case  of  Hunt  r.  Patchin  (C  C)  35 
t'ed.  816,  there  were  three  owners  as  tenants 
In  common  of  three  mining  cIbUbb,  and  by 
failure  to  do  the  annual  work  there  was  a 
forfeiture.  The  relocation  1^  one  of  the 
owners  was  adjudged  to  be  in  trust  for  the 
others.  In  the  course  of  the  opinion.  Judge 
Sawyer  said:  "I  am  aitlrejy  satisfied  that 
these  claims  were  relocated  under  the  new 
names  at  the  time  for  the  benefit  of  all  the 
original  ownm,  or  dse  th^  were  located  la 
bad  llEtltb  by  defendant,  after  giving  his  as- 
sKKiatea,  by  his  conduct,  the  right  to  beUere, 
and  when  they  did  believe,  that  the  location 
was  tor  the  benefit  of  all.  Under  this  state 
of  facts,  I  am  clearly  of  the  opinion  that  a 
trust  arises  In  favor  of  complalimut  under 
the  operation  of  law.  *  *  *  It  was  his 
duty  not  to  permit  a  forfUture  for  the  pur- 
pose of  relocating  and  acquiring  the  whole 
for  himself  without  their  knowledge  and  con- 
fwot.  By  ccmferring  with  them  and  arrang- 
ing to  forfeit,  and  relocate  tor  the  ben^t  of 
all.  he  misled  them,  and  violated  the  confi- 
dence reposed  In  him,  if  he  relocated  diandee- 
tinely  for  the  benefit  of  hims^  alone.  By 
hla  act  and  this  breach  of  faith  he  threw  hla 
associates  off  their  guard,  and  prevented 
them  from  taking  other  means  to  protect 
their  interests.  *  •  *  In  JUkin  v.  Mln- 
Ing  Co.  [C.  O.]  U  Sawy.  238,  26  Fed.  337,  a 
ease  similar,  but  not  exactly  like  this,  It  was 
held  that  *where  one  party,  wrongfully,  ob- 
tains the  legal  title  to  land,  which  In  equity 
and  good  conscience  belongs  to  another, 
whether  he  acte  In  good  faith,  or  o^erwlse, 
be  win  be  charged  In  equi^  as  a  construe* 
tive  trustee  of  the  equitable  owner.*  Con  it 
be  doubted,  on  the  facts  as  they  appear  in 
the  pleadings  and  evid«ice,  that  defendant 
got  whatever  tttle  he  has  to  tb»  interest  of 
eomplalnutt  and  James  In  the  mines  in  ques- 
tion through  a  breach  of  faith  and  confl- 
deace?  It  seems  to  me  not  He  most  there- 
fore be  charged  aa  trustee  of  Ui^  Interests." 

in  the  case  of  Boyston  v.  Miller  (a  a) 


76  Fed.  BO,  Involving  the  Kingston  mines  In 
Lander  county,  Judge  Hawley  hdd  tiiat  a 
co-owner  who  undertakes  to  do  the  w<a-k 
necessaiy  to  h<dd  mining  claims  cannot  ac- 
quire any  intwest  in  th«a  aa  against  his  co- 
owners  because  of  the  failure  to  do  such 
work. 

In  Beagan  v.  McElbben,  11  S.  D.  270,  76 
N.  W.  043,  it  was  h^  that  an  agreement  to 
locate  a  mining  claim  for  the  benefit  of  others 
is  valid  although  not  in  wrltli^. 

In  Book  V.  Justice  Mining  Co.  (0.  C.)  58 
Fed.  108,  the  locating  of  claims  at  Virginia 
City  by  Individuals  in  their  own  names  and 
the  doing  of  tbe  annual  assessment  work 
thereon  for  a  corporation  was  held  to  be  tor 
the  benefit  of  the  corporation. 

In  tbe  case  of  Trice  v.  Gonistock,  before 
the  Circuit  Court  of  Appeals,  121  Fed.  622. 
57  C.  C.  A.  648,  61  U  B.  A.  176,  It  Is  said 
In  the  opinion :  "For  reasons  ot  public  poli- 
cy, founded  In  a  profound  knowledge  of 
human  Intellect  and  of  the  motives  that,  in- 
spire the  actions  of  men,  the  law  peremp- 
torily forbids  every  one  who.  In  a  fiduciary 
relation,  has  acquired  InformatloD  concern- 
ing or  Interest  in  the  business  or  property  of 
his  correlate,  from  using  that  knowledge  or 
Interest  to  prevent  the  latter  from  accom- 
plishing the  purpose  oC  tbe  relation.  If  one 
ignores  or  violates  this  prohibition,  the  law 
charges  the  Interest  or  the  property  which 
he  acquires  in  this  way  with  a  trust  for  the 
benefit  of  the  other  party  to  the  relation,  at 
the  option  of  the  latter,  while  it  dmim  to 
the  former  all  commission  or  compensatifm 
for  bis  services.  •  •  •  And,  within  the 
prohibition  of  this  rule  of  law,  every  ration 
In  which  tbe  duty  of  fidelity  to  each  other  Is 
Imposed  upon  the  parties  by  tbe  established 
roles  of  law  is  a  rtiatiou  of  trust  and  confi- 
dence. The  relation  of  trustee  and  cestui  que 
trtist,  principal  and  agent,  client  and  attor- 
ney, employer  and  an  employfi,  wtio  throu^ 
the  employment  gains  either  an  interest  In 
or  a  knowledge  of  the  property  or  business 
lit  his  master,  are  striking  and  familiar  lUui- 
tratlons  of  the  rebition.  From  the  agremnoit 
which  underlies  and  condltlona  Haem  fiduci- 
ary relations,  tbe  law  both  implies  a  oonteact 
and  imposes  a  duty  that  the  aemnt  diall 
be  faithful  to  his  mast^-,  the  attorn^  to  his 
client,  the  agent  to  bis  principal,  the  trustee 
to  his  cestui  que  trust,  tlwt  eocb  sliall  work 
and  act  with  on  ^  i^le  to  the  intnest  of 
his  oonrelate,  and  that  no  one  of  them  shall 
use  tbe  lnter«t  or  knowledge  which  he  ac- 
quires through  the  relatton  so  as  to  d^ieat 
or  hinder  the  other  party  to  it  in  aocomplidi- 
Ing  any  of  the  purposes  tor  which  it  was 
created.  2  Sugden  on  Vendors  ^th  Am.  Ed.) 
406-100;  Mechem  mi  Agency,  pp.  456,  466; 
TIsdale  V.  Tisdale,  2  Sneed  [Tom.]  506,  608, 
64  Am.  Dec.  775;  Bingo  v.  Blnns,  10  Pet 
268^  280,  0  L.  BO.  420 ;  McKlnley  v.  WUliams, 
74  Fed.      85,  20  C.  a  A.  812,  318;  Lamb  v. 
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Bvans  (1883)  1  €!han.  Dir.  21^  226, 236;  Con- 
necUeat  Mutual  Life  Insuraitce  C!o.  t.  Smltb. 
117  Mo.  261.  295.  22  S.  W.  628.  38  Am.  St 
Uep.  656;  Van  Eppb  t.  Tan  B^pa,  9  Paige 
[N.  Y.l  237.  241;  1  Levln  on  Trusts,  216. 
180;  Davla  r.  Hamlin.  108  la  30,  49,  48  Am. 
Rep.  S41;  Winn  t.  Dillon.  27  Miss.  491,  497; 
People  T.  Township  Board.  11  Mlcb.  222.  225 ; 
Gmmler  r.  Webb,  44  Mw  444.  454.  10  Am. 
Dec.  304;  Xx>ckhart  T.  Bcdllns,  2  Idabo 
[Hasb.]  503,  511,  21  Pa&  418;  EJofl  T.  Irrlne. 
108  Mo.  378,  383.  IS  S.  W.  907,  32  Am.  St. 
Bep.  609;  Robb  r.  Green  <1805)  2  Q.  B.  315, 
317.  318,  319.  820 ;  Loais  t.  SmelUe  (lfi95)  73 
Law  Times  (N.  8.)  226,  228;  Oardner  v.  Og- 
den,  22  N.  T.  82T,  848,  380,  78  Am.  Dec.  192." 

[3]  Extensive  consideration  la  given  In  tbe 
briefs  as  to  whetlier  under  conflicting  or 
later  decisions  two  noncontiguous  pieces  o£ 
ground,  separated  by  prior  claims,  may  be 
held  under  one  location,  and  as  to  bounda- 
ries, and  whether  monuments  or  distances 
control.  As  under  tbe  agreement  Mitchell 
was  the  trusted  agent  or  representatlTe  of 
Caark,  for  tbe  doing  of  the  work  on  tbe  Sil- 
ver King  Fraction  and  for  relocating  tbe 
Whirlwind  Mo.  4.  and  Mitchell  was  In  duty 
bound  to  protect  Clark  to  tbe  extent  of  tbe 
Interests  agreed  upon  in  the  Sliver  King 
Fraction  and  In  the  relocation  of  the  Whirl- 
wind No.  4,  Mitchell  aa  a  tenant  in  common 
Is  estopped  from  denying  tbe  rights  of  Clark 
in  the  claims,  as  recognized  by  tbelr  agree- 
ment Whether  tbe  relocation  made  by 
Mitchell  contains  more  or  less  ground,  and 
whether  tbe  Silver  King  Fraction  may  bold 
a  piece  of  land  segregated  from  its  location 
point  i^(>t  questions  properly  In  issue  in 
these  cases.  These  parties  being  in  equity 
tenants  In  common,  whatever  rights  Mitchell 
acquired  by  location  or  by  possession,  or 
otherwise,  in  tbe  ground,  would  inure  to  tbe 
benefit  of  Clark  to  the  extent  of  the  un- 
divided Interest  to  which  he  Is  entitled. 
Whether  one  or  more  of  the  locations  are 
valid  or  subsequent  to  others  is  not  material. 
The  undivided  Interests  of  Clark  and  Mitcii- 
ell  stand  on  a  common  basis,  differently  than 
if  a  stranger  were  seeking  to  recover  tbe 
land  on  the  claim  that  tbelr  location  was 
void  and  that  he  bad  made  the  first  valid 
one. 

In  Trice  V.  Comstock,  supra,  the  court  said: 
"It  is  contended  that  no  trust  arose  because 
Trice  and  Beamer  bad  no  Interest  in  or  con- 
trol over  the  lands.  But  no  interest  or  con- 
trol of  tbe  property  to  which  the  ageucy  re- 
lates Is  essential  to  the  raising  of  the  trust 
The  fiduciary  relation  and  a  breach  of  tbe 
duty  It  imposes  are  saffldent  in  themselves. 
Winn  T.  IMllon,  27  Miss.  494.  497 ;  People  v. 
Township  Board,  11  Mich.  222,  225 ;  Grumley 
V.  Webb,  44  Mo.  444,  454,  10  Am.  Dec  301; 
Lockhart  v.  RoUlns,  2  Idaho.  503.  611,  21 
Pac.  413.  If  one  employs  aqd  pays  an  agent 
to  investigate  the  title  or  the  character  of 


land  for  the  xmrpose  of  pnrchasbig  !t.  and 
tbe  agent  uBes  the  knowledge  he  aoqidiei  in 
this  way  to  forestall  his  principal  and  ob- 
tain a  title  to  the  pn^perty  for  talms^U;  it  la 
no  answer  to  the  salt  of  Uie  former  to  re- 
cover the  land  from  Ua  agoit  tbat  tbe  on- 
Vioyer  never  bad  any  title  ae  Intnest  In  It; 
or  that  he  was  not  Injured  by  the  actttm  of 
the  agent** 

In  this  case,  of  Clark  alcme  against  the  d^ 
fendants,  the  Judgment  will  be  aflSrmed.  A 
different  ord^  will  be  made  In  tlie  otlier ' 
case. 

NOBCBOSS,  J.,  concurs. 

NoTs. — McCARBAN,  J.,  having  become  a 
meml)er  of  the  court  after  the  argument  and 
submission  of  the  case,  did  not  participate 
in  the  opinion. 

(SB  Nev.  tf4> 
OLARK  et  al.  t.  ICITOHELL  et  iL 
(No.  1.087.) 

(Supreme  Court  of  Nevada.   March  11,  1013.) 

Pbincipal  and  AasnT  (|  177*)~B»location 
OF  Claim— Effect  of  Notice  to  Agent. 
Under  an  agreement  between  plaintiff  and 
defendant  M.,  by  which  the  latter  waa  to  re- 
locate a  mining  claim  in  thdr  Joint  nameSL  de- 
fendant M.  relocated  the  claim  bat  omitted 
plaintiff's  name  as  a  reiocator  and  included  the 
name  of  defendant  S.  Held,  that  tbe  imorance 
of  3.  as  to  the  agreement  will  not  affect  tJie 
right  of  plaintiff  to  enforce  the  agreement,  as 
tbe  location  was  made  b^  M.,  and  notice  to  aa 
agent  is  notice  to  the  prindpaL 

[Ed.  Note.— For  other  cases,  see  Pzincipal 
and  Agent,  Cent  Dig.  H  670-«7&;  Dec  Dig.  | 
177.*] 

Appeal  from  fDlstrict  Conrt,  BameraUe 
County;  Peter  J.  Somers,  Judge. 

Action  by  H.  B.  Clark  and  another  against 
M.  Mitchell  and  others.   Judgment  for 
fendants,  and  plaintiffs  appeaL  Bevwnd, 
and  Judgment  rendered. 

Frank  J.  Hangs,  of  Cripple  Creek,  Colo., 
and  Augustus  Tllden,  of  Goldfield.  for  appd- 
lants.  Thompson,  Morehouse  &  Thonapaon.  of 
Goldfield,  for  respondents. 


TALBOT,  a  J.  The  findings  of  fkct  to 
this  action  are  set  out  with  the  flndlnga  In 
the  case  ot  H.  E.  Olark.  one  of  the  plaintiffs 
herein,  against  the  same  defendants,  130 
Pac.  700.  in  the  opinion  this  day  filed  in  tbat 
case,  wbi(Ai  relates  to  the  same  properly  and 
agreement  Under  the  £acts  and  the  law  as 
determined  in  that  caa^  tbe  Jadgment  In  tUs 
case  most  be  reversed. 

The  claim  and  recovery  by  Clark  In  tbat 
action  being  for  an  undivided  one-half  In- 
terest In  the  Helen  mining  claim,  which  was 
a  relocation  of  the  Wblrlwiud  No.  4,  and 
the  claim  In  tbls  action  being  for  an  ondivid- 
ed  three-fourths  interest  in  the  ground  wltti- 


•Tor  othar  cum  bm  miiis  tople  and  section  KUUBBtR  In  Dm.  Die  A  Am.  Dig.  K17-N0.  SuIm  ft  Rap'r  IndMM 
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In  the  lines  of  tbe  Sliver  King  Traction,  and 
laired  hj  the  Helen,  tbe  further  anestlon 
has  arisen  aa  to  the  extent  of  the  recorery 
In  this  action.  Tb»  Helen  having  been  lo- 
cated In  the  names  of  the  three  def^danta, 
instead  of  In  the  names  of  CDark  and  Mlt* 
chell,  as  agreed  by  Clark  and  Mitchell,  It  Is 
said  that  there  Is  no  evidence  In  the  state- 
ment dioving  that  Shannon  had  any  knowl- 
edge of  tbe  agreement  between  Clark  and 
Mitchell,  and  consequently  it  Is  argned  that 
Shannon  Is  entitled  to  hold  a  one-third  in- 
terest whldi  could  not  he  affected  by  the 
agreonent  of  wbhA  he  was  not  aware.  If 
Shannon  had  made  tbe  location  for  himself, 
or  by  an  agent  who  was  not  aware  of  the 
agreement,  tliere  might  be  some  force  In 
this  contention;  but,  according  to  the  evi- 
dence ot  Mitchell  and  ShamuHi,  the  location 
was  made  by  Ultehell,  who  placed  Shan- 
non's name  on  the  location-  notice,  and  con- 
sequently any  rights  Shannon  obtained  In 
the  fwoperty  were  acquired  tbroogh  an  agent 
who  had  knowledge,  binding  upon  Shannon, 
that  Mitchell  had  agreed  to  do  the  work  on 
the  Silver  King  Fraction  for  a  one-quarter  In- 
terest, so  as  to  presOTe  the  rights  of  Clark 
and  Stingl^  to  the  remaining  three^oarters 
lateiest  in  that  claim.  On  tbe  theory  that 
notice  to  the  agent  Is  notice  to  the  principal, 
and  tbe  agmt  being  well  aware  that  be  had 
agreed  to  perform  tbe  woA  to  iwotect  from 
forfeiture  the  rights  of  Clark  and  Stlngley, 
they  ate  entitled  to  a  Judgment  for  an  un- 
divided three-fonrtbs  Interest  accordingly. 

In  remanding  a  case  It  Is  seldom  that  this 
court  will  order  the  entry  of  a  reverse  Judg- 
ment without  a  new  trial,  which  should  al- 
ways be  allowed  when  there  is  any  proba- 
bility that  new  facts  might  be  established 
which  would  materially  affect  tbe  rights  of 
litigants.  After  the  triuls  In  these  two 
cases,  the  findings  are  so  well  supported  by 
the  evidence,  and  by  the  testimony  of  the 
parties  themselves,  that  we  condude  that  a 
new  and  expensive  third  trial  could  not  In 
any  way  change  the  result,  and  would  be 
only  an  unnecessary  expeise  and  hardship. 
Consequently,  the  district  court  is  directed 
to  enter  a  Judfiment  in  favor  of  the  plaintiffs 
for  an  undivided  three-fourths  interest  In 
the  piece  of  ground  claimed  by  them  which 
was  within,  tbe  boundaries  of  the  Sliver  King 
Fraction,  and  described  or  demanded  In  the 
complaint  If  desired  or  requested  by  any 
of  the  parties,  the  court  may  take  evidence 
for  the  purpose  of  making  a  description  of 
this  piece  of  ground  more  specific  in  the 
Judgment. 

NORGROSS,  J.,  concurs. 

Note. — McCARRAN,  J.,  having  become 
a  member  of  tbe  court  after  the  argument 
and  snhmisslon  of  the  case,  did  not  partici- 
pate In  the  opinion. 


(SE  Nev.  485) 
STATE  V.  UIRCOVICH.    (No.  2,032.) 

(Supreme  Court  of  Nevada.    March  14,  1913.) 

1.  CsnaNAi:.  Law  d  618*)— Bvidbnob— Con- 
rasBioN— NECEssrrr  of  Caution. 

Voluntary  statements  made  by  accused 
while  in  custody,  withont  tbe  use  of  force, 
threats,  Inducements,  or  promlBes,  or  hope  of 
reward,  were  not  Inadmiasible  in  evidence  mere- 
ly because  be  was  not  first  informed  that  they 
might  t>e  used  against  him;  there  being  no 
statutory  provision  in  this  state  that  conces- 
sions mall  not  be  admitted  unless  it  appears 
that  accused  was  warned  that  what  he  should 
say  might  be  used  against  him. 

ISa.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  H  1157-1162;  Dec.  Dig.  S 
518.*] 

2.  Cbiuinal  Law  (S  1186*)— Appeai^Hasii- 
LSSS  ETRBoa. 

Where  the  evidence  showed  conclusively 
and  was  undisputed  that  accused  killed  decwaed 
with  a  knife,  the  admission  of  his  statements  as 
to  his  poBsession  of  the  knife  by  which  deceased 
was  killed,  even  if  erroneous  because  he  was  not 
warned  that  they  might  t>e  used  aninst  him, 
did  not  require  a  reversal  in  view  of  Rev.  Iaws, 
g  7302,  requiring  the  court,  after  hearing  the 
appeal,  to  give  jud^ent  without  regard  to 
tedinical  error  or  defect  not  affecting  the  sub- 
stantial tights  of  tbe  parties,  and  section  7468 
providing  that  no  judgment  shall  be  set  aside 
or  new  trial  granted  on  tbe  ground  of  misdirec- 
tion of  the  jury  or  improper  admission  or  re- 
jection of  evidence,  or  for  error  as  to  any  mat- 
ter of  pleading  or  procedure,  unless  tbe  court, 
after  an  examination  of  the  entire  case.  Is  of 
the  opinion  that  the  error  has  resulted  in  a 
miscarriage  of  justice  or  has  actually  prejudiced 
the  defendant  in  respect  to  a  Bubstantial  right 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  3215-3219^  8221,  3230;  Dec. 

Dig.  8  ii8a*r 

8.  Gbiuxnai.  Lav  (I  ^*)— Tual— Abquheht 

or  CODNSEL. 

A  remark  of  the  district  attorney  In  arguing 
In  favor  of  the  death  peoatty  that  if  the  juir 
could  not  pronounce  by  their  verdict  tbe  death 
penalty  upon  defendant,  "Let's  resurrect  old 
Casey  that  killed  Mrs.  H.  and  let  him  live 
again,'*  without  stating  the  facts  in  regard  to 
the  commission  of  the  crime  for  wbii^  Casey 
was  banged,  and  evidently  with  the  assump- 
tion ttuit  the  jurors  were  aware  of  the  punish- 
ment suffered  by  him,  was  not  beyond  the 
bounds  of  legitimate  argument. 

[Ekl.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {{  1663, 1674,  1676;  Dec  Dig. 

4.  GaiMiNAL  Law  (f  724*)— Tbiait— AsonHXNT 

OF  COITIVBEI.. 

On  a  trial  for  murder,  where  there  was 
evidence  that  accused  had  stated  that  be  was 
an  anarchist  a  reference  to  blm  by  the  district 
attorney  in  his  argument  as  an  anardiist  was 
not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1679;  Dec.  Dig.  I  724.*3 

5.  GniinNAL  Law  (|  724*)— TnA]>-ABainaiTT 
or  Counsel. 

Prosecuting  attorneys  are  not  justified  in 
their  argument  in  accusing  a  defendant  with 
being  guilty  of  olfenses  agaitwt  the  statutory  or 
moral  law,  as  to  which  there  is  no  evidence; 
mere  abuse  or  the  application  of  vile  epithets 
not  being  proper  argument 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1679;  Dec.  Dig.  {  724.*] 
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6.  Criminal  Law  (|  728*)— TBiAi^—AsauinNT 

OP  Counsel. 

On  a  trial  for  murder,  where  a  Btate's  wit- 
ness OD  cross-esBmiaatioa  bad  denied  that  he 
had  advocated  "swinging"  accused,  but  admit- 
ted that  he  thought  that  the  ciime  was  such 
that  the  county  should  be  saved  the  expense,  it 
was  not  error  for  the  district  attorney  to  vetoT 
to  such  testimony  as  an  argument  in  favor  of 
the  death  penalty. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  (  1876 ;  Dec.  Dig.  S  723.*] 

Appeal  from  District  Courts  Nye  County; 
Jkl.  B.  ATeriU,  Judge. 

Andrtiuui  Mlrcovlcli  was  convieted  oC  mur- 
<Ier  In  the  first  d^ree,  and  he  appeals.  Af- 
firmed. 

J.  B.  McXamara,  of  Tonopah,  for  appellant 
Cleveland  H.  Baker,  Atty.  Gen.,  for  the  State. 

TALBOT,  C.  J.  Defendant  was  convicted 
of  the  crime  of  murder  In  the  first  degree 
under  an  Indictment  charging  Iilm  with  the 
killing  of  John  Gregovlch  by  stabbing  with 
a  knife  at  Tonopah  on  the  14th  day  of  May, 
1912.  Upon  the  trial,  the  cme  was  submitted 
to  the  Jury  upon  the  evidence  introduced  on 
the  part  of  the  state. 

[1]  Two  errors  are  assigned  as  grounds  for 
reversal  of  the  Judgment  It  is  contended 
that  tbe  court  erred  in  a(bnitting  certain 
statements  and  admissions  in  the  nature  of 
confession  made  by  defendant  to  certain  offi- 
cers 111  Nye  county  shortly  after  the  assault 
and  while  he  was  in  custody.  The  proof 
«how8  that  these  statements  were  made  vol- 
untarily by  the  defendant,  and  without  the 
use  of  force,  threats;  inducemrats,  or  prom- 
ises, or  hope  of  reward;  bijt  there  is  no 
showing  that,  previous  to  making  such  state- 
ments, the  officers  having  defendant  in  cus- 
tody informed  hiiu  that,  if  he  made  any 
statements,  they  might  be  used  against  him. 
This  assignment  of  error  is  without  merit,  as 
there  is  no  statute  In  this  state,  as  there  is 
in  a  few  states,  forbidding  the  admission  of 
a  confession  made  by  a  defendant  in  custody, 
unless  It  appears  that  he  was  warned  that 
what  be  should  say  might  be  used  against 
him.  Cyc.  vol.  12,  p.  463,  treating  this  ques- 
tion, says:  "The  fact  that  a  voluntary  con- 
fessi6n  Is  made  without  the  accused  having 
been  t^utloned  or  warned  that  it  might  be 
used  against  tiim  does  not  render  it  incompe- 
tent unless  a  statute  Invalidates  a  confes- 
sion made  where  the  accused  is  not  first  cau- 
tioned. In  Texas,  by  statute,  a  confession 
made  by  a  prisoner  wUle  in  custody  is  Inad- 
missible, unless  he  was  warned  that  what 
he  should  say  might  be  used  against  him; 
and  there  are  similar  provisions  in  other 
states.  It  is  not  the  duty  of  a  police  officer, 
in  the  absence  of  a  statute,  to  caution  a  pris- 
oner as  to  the  consequences  of  making  a 
statement  if  the  statement  Is  voluntary,  but 
merely  to  refrain  from  Inducing  him  to  make 
a  statement" 

[i\  If  we  bad  a  statute  providing  that 


statemfints  made  br  ft  pecsoa  tinder  strest 
cannot  be  j/totch  onleaa  it  Is  shown  that  tliey 
have  been  made  after  he  has  been  warned 
that  they  may  be  used  against  him,  stUl  tbe 
admission  of  the  testimony  to  prove  the  dec- 
larations of  the  defendant  in  z^wd  to  the 
knife  would  be  error  wltbont  prejudice,  be- 
cause wiUumt  this  testimmy  it  is  condnslTe- 
ly  shown  that  the  defendant  killed  the  de- 
ceased with  a  knife.  If  there  wwe  nothing 
to  indteato  the  conimlsdon  of  the  offois^  ex- 
cept drcunutantlal  evidence  which  left  a 
doubt  the  question  as  to  whether  It  was  er- 
ror to  admit  evidoice  that  the  defradant 
made  adndasifnis  or  said  that  he  hnd  tbe 
knife  with  which  the  deceased  was  kfUed, 
without  first  showing  that  he  had  been  warn- 
ed tliat  any  detdarations  he  miglit;  make  oonld 
be  used  against  him,  might  be  material,  while 
it  is  not  so  in  the  face  of  the  direct  and  on- 
disputed  eridokce  that  the  accused  fcUled  the 
deceased  with  a  knife.  Tbe  same  may  be 
said  regarding  evidence  d  other  declarations. 
The  Revised  Iaws  provide  at  section  7S02 
that  "AftM-  hearing  the  appeal,  the  court 
shall  give  judgment  without  r^ard  to  tedi- 
nical  error  or  defect  wbldk  does  not  aifect 
the  substantial  rights  of  the  parties;"  and 
at  section  7469  that  "No  Judgment  shall  be 
set  aside,  or  new  trial  granted,  in  any  case 
on  the  ground  of  misdirection  the  Jury  or 
the  improper  admission  or  rejection  of  evi- 
dence, or  for  error  as  to  any  matter  or  plead- 
ing or  procedure,  unless  in  the  opinion  of  the 
court  to  which  application  Is  made,  aft^  an 
examination  of  the  entire  case,  it  shall  ap- 
pear that  the  error  complained  of  has  result- 
ed in  a  miscarriage  of  Justice,  or  has  actual- 
ly prejudiced  the  defendant  In  respect  to  a 
substantial  right"  These  provisions  have 
been  slightly  modified  or  broadened  by  the 
new  Code,  but  are  substantially  similar  to 
the  one  passed  at  the  first  session  of  the 
territorial  Legislature  and  In  force  for  more 
than  50  years  :  and  they  are  nearly  the  same 
as  the  one  more  recently  recommended  by  the 
American  Bar  Association.  Statutes  1861,  p^ 
499,  I  589;  Compiled  Ciaws  1900,  %  4554. 

This  court  has  often  applied  this  statute  In 
murder  and  other  cases,  and  refused  to  set 
aside  convictions  or  remand  actions  for  new 
trials  which  did  not  affect  the  silbstantlal 
rights  of  the  accused.  State  v.  Williams,  31 
Nev.  360,  102  Pac.  974;  State  v.  Jac^an,  31 
Nev.  511,  104  Pac.  13 ;  State  v.  Skinner,  32 
Nev.  70,  104  Pac.  223;  State  v.  Simpson,  32 
Nev.  138,  104  Pac.  244,  Ann.  Gas.  1912C,  115 ; 
State  V.  Petty.  32  Nev.  384,  108  Pat  934, 
Ann.  Caa.  1912C,  223;  State  v.  Martei,  32 
Nev.  395,  108  Pac.  1097;  State  v.  Depoister, 

21  Nev.  107,  25  Pac.  1000 ;  State  v.  Vaughan. 

22  Nev.  285,  39  Pac.  733;  State  v.  Hartley, 
22  Nev.  342,  40  Pac.  372,  28  U  R.  A.  33;  S. 
N.  M.  Co.  V.  Holmes  M.  Co.,  27  Nev.  108,  73 
Pac.  759,  103  Am.  St  Rep.  750;  State  v. 
Smith,  33  Nev.  459.  117  Pac  10. 
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In  State  t.  Btister,'  28  Ner.  84S,  47  Fae. 
194,  It  was  held  that  the  failure  of  the  trial 
court  to  mate  the  proper  order  striklxig  ovt 
the  testimony  of  a  witnesa  eomceming  a  con- 
fteMdon  was  harmless  error,  because  the  same 
confession  'was  condusirdr  established  by 
several  other  ^tnesses  whose  testlmoDy  was 
not  contradicted.  As  the  evidence  was  clear 
and  nndiqinted  that  Mircovich  killed  Qveg- 
ovich  by  stabbing  him  with  a  knife,  in  the 
presence  of  nnmerons  people,  at  the  railroad 
station,  the  Jury  could  not  have  found  other- 
wise, regardless  of  whether  testimony  relat- 
ing to  a  confession  or  statements  concerning 
the  knife  were  properly  or  improperly  ad- 
mitted. The  clofdng  argument  of  the  district 
attorney  was  an  appeal  to  the  jury  to  up- 
hold the  law  and  fix  by  their  verdict  the 
death  penalty.  Upon  the  conclusion  of  this 
ailment,  exception  was  taken  thereto  by 
counsel  for  defendant  No  particular  portion 
thereof  was  at  the  time  pointed  out  as  ob- 
jectionable ;  nor  was  any  request  made  that 
the  court  instruct  the  jury  to  disregard  -the 
same  or  any  portion  thereof.  The  court,  In 
the  course  of  its  Instructions,  admonished 
the  Jury  as  follows:  "Tou  should  bear  In 
mind  that  It  is  your  doty  to  determine  what 
the  facts  in  this  case  are  from  the  evidence, 
and  not  from  the  statements  of  the  judge,  or 
from  the  statements  made  by  any  attorney 
during  the  progress  of  the  case  or  In  his  ar- 
gument." 

The  objectionable  portlbns  of  the  argument 
pointed  out  In  the  brief  are  as  follows: 
■'Why,  gentlemen  of  the  jury,  If  you  cannot 
pronounce  by  your  verdict  the  death  penalty 
npon  this  defendant,  I  say,  let's  resurrect 
old  Oisey  that  killed  Mrs.  Hislop  in  Goldfleld 
and  let  him  lire  again.  *  •  •  There  is 
another  feature.  Ton  have  the  society  of 
this  country  to  uphold  and  maintain.  If  you 
can't  do  It,  who  will?  If  the  Jurors  of  this 
county  cannot  uphold  the  law,  who  will?  If 
it  is  -not  guarded  and  protected  and  main- 
tained, how  long  will  It  be  before  anarchists 
take  possession  of  this  country?  What  is  an 
anarchist?  He  is  worse  than  the  black  hand, 
because  an  anarchist  does  not  believe  In  gov- 
ernment or  In  law.  That  is  the  proportion 
yon  must  nmsider.  When  old  Tom  was  ask- 
ed whether  he  advocated  the  swinging  of 
this  man  without  a  trial,  and  if  he  did  not 
go  np  and  down  the  streets  of  Tonopah  mak- 
ing such  remarks,  he  said,  *No,*  bnt  he  thought 
that  the  crime  was  such  that  this  county 
should  have  bem  saved  the  expense.  There 
is  no  excuse  in  this  county  for  mob  law;  as 
iMig  as  we  liave  conrts,  as  long  as  we  have 
men  of  courage,  as  long  as  we  have  men  of 
honest  consciences  who  have  the  good  of  the 
community  at  heart,  there  is  no  necessity  of 
mob  law  In  this  western  country,  and  there  Is 
no  necessity  for  it  In  any  country.  •  •  • 
We  don't  want  it  We  will  not  have  It,  gen- 
tlemen ;  but,  if  you  don't  enforce  the  law,  I 
say  tlut  you  cannot  deter  crime,   Ton  can- 


not keep  these  anarchlsta  txom  coming  into 
this  country,  killing  our  FresidentB,  and  kill- 
ing honest;  honorable  mm.  TSilnk  of  that. 
Oh,  but  he  committed  this  crime  while  there 
were  dozens  of  people  around.  "Wh&t  you 
go  to  your  jury  room  to  conrtder  your  v^- 
dict,  gentlemen,  that  fact,  and  that  foot  alone, 
will  show  you  that  tills  man  sou^t  the  time 
and  the  place  and  the  opportunity  to  do  what 
he  did  do.  Wasn't  McKlnley  killed  in  a 
crowd,  and  wasn't  Garfleld  killed  at  a  rail- 
road station  amidst  a  rush  of  people?  I  say 
that  he  deliberately  sought  the  time,  the 
place,  and  the  opportuMty  to  do  what  he- 
did."  . 

[3]  We  do  not  think  that  the  reference  by 
the  district  attorney  to  "resurrecting  poor  old 
Casey"  was  beyond  the  bounds  of  legitimate 
argument  to  the  jury.  He  did  not  state  the 
facte  in  regard  to  the  commission  of  the 
crime  for  which  Casey  had  be^  hanged,  and 
apparently  made  the  remark  more  by  matter 
of  comparison,  and  evidently  with  the  as- 
sumption that  the  members  of  the  Jury  were 
already  aware  of  the  punishment  suffered  by 
Casey. 

[4,  6]  If  the  accusation  by  the  prosecuting 
officer  that  the  defendant  was  an  anarchist 
had  not  been  supported  by  evidence  that  the 
defendant  had  so  stated  himself,  It  might 
have  been  prejudicial  error,  as  was  the  ac- 
cusation by  the  district  attorney  In  his  argu- 
ment before  the  jury  In  the  case  of  State  v. 
Rodriguez,  31  Nev.  345,  102  Pac.  863,  that 
he  was  a  "macgue,"  when  there  was  no  evi- 
dence to  support  It  Prosecuting  oflBcers  are 
not  Justified,  In  their  zeal  to  convict.  In  ac- 
cusing persons  on  trial  charged  with  crime 
with  being  guilty  of  offenses  against  the  stat- 
utory or  moral  law  when  there  is  no  evidence 
to  substantiate'  their  assertions.  Mere  ahnsfr 
or  the  application  of  vile  ^Itheta,  unsupport- 
ed, is  not  proper  argument 

[8]  The  comment  of  the  district  attorney 
on,  and  in  accordance  with,  the  testimony 
given  by  a  witness  on  the  trial,  who  stated 
that  he  had  not  advocated  on  the  streets  of 
Tonopah  the  swinging  of  the  accused,  but 
he  thought  that  the  crime  was  such  that  the 
county  should  have  been  saved  the  expense, 
is  not  deemed  reversible  error,  under  the  dr- 
cumstancea  Whether  the  witness  thought 
that  the  expense  should  be  saved  by  hanging 
the  accused  without  a  trial,  or  by  dismissing 
the  charge  against  him,  is  not  made  certain. 
If  such  testimony  had  been  offered  by  the 
state,  and  objection  made,  it  would  have  been 
properly  excluded;  but  as  it  was  brought  out 
by  cross-examination  on  the  part  of  the  de- 
fendant, apparently  for  the  purpose  of  show- 
ing the  feeling  of  the  witness,  it  was  not 
error  for  the  district  attorney  to  qnote  the 
testimony  after  it  had  been  elicited  by  the 
defendant,  even  if  it  be  inferred  from  the 
language  used  by  the  witness  that  he  favor- 
ed the  lynching  of  the  accused.  It  is  a  dif- 
ferent situation  than  it  would  be  if  fuch  tea- 
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tlmony  had  Iteen  Inttoduced  by  the  stat^ 
□□der  the  objection  and  exception  of  the  de> 
fendant,  and  thereafter  the  district  attorney 
had  made  the  comment  and  the  defendant 
had  taken  spedflc  exception. 

The  Judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  affirmed,  and  the 
district  court  is  directed  to  fix  a  time  and 
make  the  proper  order  for  havifig  its  sentence 
carried  into  ^ect  bf  the  warden  at  the  state 
prison. 

NOOCBOSS,  3.  I  concur  In  the  jndgment 
and  in  the  opinion  of  tlie  Chief  Justice  gen- 
erally. The  dosing  argument  of  the  dbttlct 
attorn^,  to  ^ich  serious  objection  has  been 
urged  upon  the  appeal.  In  some  particulars 
I  think  Is  not  to  be  commended.  This  argu- 
ment was  directed  entirely  to  an  appeal  for 
the  infliction  of  the  death  penalty.  In  Tlew 
of  the  record  in  this  case,  howerer,  X  am  of 
the  otAnlon  that  the  aignmoit  did  not  violate 
the  substantial  rights  of  the  defendant 

NoTB. — McCARRAN,  J.,  having  become  a 
member  of  the  court  after  the  argument 
and  submission  of  the  case,  did  not  partici- 
pate in  the  opinion. 


(47  Moot.  7B> 

MONAHAN  T.  ALLEN. 
(Supreme  Court  of  Hontana.    Feb.  28,  1913.) 

VBNDOB  AUD  PUBCHABIB  <|  16*)— INCOUFLXTB 
CONTBACT. 

An  offer  to  aeU  certain  land  for  $43,800, 
payable  $5,000  on  execution  of  the  deed,  and 
$38,800  "on  Budi  terms  and  subject  to  such 
agreements  as  we  may  hereafter  make,"  witb 
an  acceptance  diereof,  followed  bj  an  agree- 
ment as  to  times  and  amounts  of  deferred  pay- 
ments, and  that  they  should  be  secured,  the  char- 
acter of  the  security,  however,  being  left  open 
for  determination  at  a  future  meeting,  does  not 
make  a  complete  contract,  so  as  to  be  binding ; 
the  material  term  of  security  not  being 
agreed  on. 

[E!d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  X>ig.  If  17,  20;  Dec  Dig.  | 
16.*3 

Appeal  from  District  Court  l^rk  Comity; 
Frank  Henry,  Judge. 

Action  by  B.  U  Monahan  against  V.  W. 
AMen.    Judgment  for  defendant;  plaintUt 

appeals.  Affirmed. 

E.  M.  Hall,  of  Helena,  and  J.  A.  Foore,  of 
Butte,  tor  appellant.  Fred  I*  Oibson,  of  Liv- 
ingston, tot  respondent 

HOLLOW  AT,  J.  This  is  an  action  for 
damages  for  the  breach  of  a  contract  The 
complaint  alleges  that  on  September  30,  1909, 
the  defendant  gave  to  the  plaintiff  an  option 
In  writing  to  purchase  the  Allen  ranch,  com- 
prising 4,380  acres,  at  $10  per  acre;  that 
the  option  was  to  continue  for  30  days,  but 
within  that  period  it  was  extended  until 
December  IsL  A  copy  of  the  writing  refer- 
red to  is  attached  to  the  complaint.  After 


reciting  that  the  option  to  pnrdiase  Is  ttrm 
to  Monahan,  and  describing  the  land,  the 
writing  contains  this  inrincipal  dAuse:  Is 
hereby  agreed  that  if  the  optknt  for  the  pur- 
chase of  the  above  property  be  ezerdsed,  that 
the  terms  for  which  shall  be  a  payment  of 
five  thousand  dollars  ($5,000)  cash  at  the 
time  of  the  signing  of  deeds  of  conTcgrance 
and  the  remainder  of  the  purchase  price  of 
$10.00  per  acre  shall  be  paid  on  the  terms 
and  under  such  agreements  as  may  hereafter 
be  made."  It  la  further  alidad:  That  after 
this  writing  was  executed  and  delivered  the 
defendant  Instructed  i^aintifl  to  deposit  the 
first  Installm^t  of  the  pui^se  price  In  any 
bank  in  liTtngston.  "DaX  thereafter,  and  on 
or  about  November  12,  1900,  lOaintliE  noti- 
fied defendant  that  fae  accepted  the  offer  to 
s^l  "upon  the  terms  set  out  in  aaid  optiim.'' 
Tliat  on  November  29th  plalntlfC  caused  to 
be  deposited  In  the  Njatlonal  Park  Bank  of 
Livingston  the  first  InstaUment  of  ^000, 
notified  defoidaut  thereof  and  demanded  a 
deed  conveying  tlie  property  to  a  named  pur- 
chaser, to  wliom  plaintiff  liad  resold  the  prop- 
erty. That  <m  the  28d  day  ta  Deoendwr, 
1909,  plaintiff  and  defendant  agreed  upon  the 
terms  and  dates  for  the  paymmt  of  the  bal- 
ance of  the  purduse  price,  as  foUowa:  $5,- 
000  on  January  1st  of  each  year  for  six 
years,  beginning  with  1911,  ai^  the  balance 
on  January  1«  1917;  deferred  paymoits  to  be 
made  at  the  National  Park  Bank  of  Living- 
ston, and  to  draw  Interest  at  the  rate  of  7 
per  cent  per  annum.  Tlie  plaintiff's  readi- 
ness and  willingness  to  perform  all  the  terms 
of  the  alleged  ctmtract  a  breach  by  the  de- 
fendairt,  and  the  spedal  circomstauoes  tend- 
ing to  show  the  amount  ot  plaintiff's  dam- 
ages are  thai  set  forth.  The  answer  is  a 
general  deniaL  Upon  the  trial,  at  the  con- 
elusion  of  plalntUTs  case,  the  court  granted 
a  nonsuit  and  entered  judgment  tat  defend- 
ant for  costs.  From  that  judgment  and  from 
an  order  denying  him  a  new  trial,  plaintiff 
has  appealed. 

1.  That  the  writing,  a  copy  of  which  is  at- 
tached to  the  complaint  Is  not  a  contract  for 
the  sale  of  the  Allen  ran^  both  parties  are 
agreed.  While  1^  bound  Allen  to  sell,  it  did 
not  bind  Monahan  to  purchase  If  anything, 
it  was  an  option,  by  the  terms  of  which 
Monahan  liad  a  right  to  purchase  the  Allen 
ranch  on  or  before  December  1,  1909.  Snldw 
V,  Xarbrough,  43  Mont  203,  IIG  Pac.  411; 
Ide  V.  Leiser,  10  Mont  5,  24  Pac.  696,  24 
Am.  St  Riep.  17.  Since  an  (H)tlon,  in  legal 
effect  is  a  continuing  offer  to  sell,  which  la 
capable  of  being  converted  into  a  valid  con- 
tract by  acceptance,  by  the  tender  of  the  pur- 
chase price,  or  by  the  performance  of  the 
conditions  named  in  the  (^tion,  within  the 
time  stated  and  before  the  offer  is  with- 
drawn (Ide  V.  Leiser,  above;  Oordon  r.  Dar- 
nell, 5  Colo.  302),  It  follows  that  to  consti- 
tute a  particular  Instrument  an  (*tion,  the 
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tenus  of  the  offelr  must  be  duch  that^  when 
acc^ted,  the  offer  and  acceptance  will  con- 
stitute a  binding  contract  The  peculiar 
diaracterlstlcs  of  an  option  are  not  involved 
here;  and  nether  are  we  concerned  with  all 
the  essentials  of  a  ralld  contract  tor  the 
sale  of  real'  property*  Speaking  broadly, 
every  express,  execntory  contract,  upon  anal- 
ysis, resolTea  itself  into  an  off^  by  one 
party  and  an  acceptance  by  the  other  (7  Am. 
ft  Exig.  Ency.  of  Law  [2d  Bd.]  12!^;  and  since 
an  opti<m  Is  a  contlnning  offer  convertible 
Into  a  contract  by  acceptance,  It  is  subject  to 
the  same  rules  of  law  for  determlnliig  its 
snffidency  as  any  other  offer  made  in  anticl- 
patlon  of  the  formation  of  a  binding  con- 
tract. 

Our  first  inquiry,  then,  is:  Was  the  offer 
made  by  Allen  sufflcient,  so  that,  wh»  ac- 
cepted by  Monahan,  a  binding  contract  for 
the  sale  of  the  Allen  ranch  resulted?  The 
option  was  executed  and  dellreied  on  Sep- 
tember 30th.  Monahan  testified  that  be  ac- 
cepted tihe  offer,  and  notified  Allen  of  his  ac- 
ceptance, about  November  17th.  Paraphras- 
ed. Allen's  offer  is  this:  "I  will  sell  you  my 
ranch  (describing  it)  for  948,800,  payable  ¥5,- 
000  upon  the  execution  of  the  deed,  and 
938,800  uprai  sodt  terms  and  subject  to  such 
agreem^ts  as  we  may  hcreaftw  make." 
Honahan  alleges  that  he  accepted  tills  of- 
fer "upon  the  terms  set  out  in  said  opti<m." 
In  other  words,  Monahan  agreed  to  purchase 
the  Allen  ranch  for  $43,800.  agreed  to  pay 
$5,000  Id  cash  upon  the  execution  of  the  deed, 
and  the  furthrar  sum  of  $38300  upon  such 
terms  and  under  such  agreements  as  he  and 
Allen  might  thereafter  matce.  All^  did  not 
offer  to  agree  to  any  terms  which  Monahan 
might  suggest,  and  neither  did  Monahan 
agree  to  submit  to  any  terms  wfaldi  Allcu 
might  see  fit  to  impose.  Bven  the  time  tcx 
the  execution  of  the  deed  and  the  payment  of 
the  first  installment  is  not  fixed.  Nothing 
whatever  Is  said  as  to  whether  Alton  should 
be  secured  for  the  payment  of  the  balance 
due,  whether  he  should  receive  interest  on 
the  deferred  payments,  or  whether  the  deed 
should  be  delivered  to  Monahan  or  to  the 
named  purchaser,:  when  it  was  executed. 
Indeed,  aside  from  fixing  the  price  of  the 
randi  and  the  amount  of  the  first  Install- 
ment, all  other  terms  were  left  for  future 
negotiations.  The  recital  that  $5,000  was  to 
be  paid  upon  the  execution  of  the  deed,  and 
the  balance,  thereafter  upon  such  terms  as 
might  be  agreed  upon,  n^atives  the  idea 
tliat  either  part?  contemplated  that  the  en- 
tire balance  of  ,  $38,800  should  be  paid  at 
once  upon  the  executifm  of  the  deed;  or,  In 
other  words,  the  Idea  that  a  cash  transac- 
tion was  In  contemplation  Is  completely  disa- 
vowed. Viewed  in  the  light  most  favorable 
to  the  appelant,  the  best  that  can  be  said  Is 
that  Allen  agreed  to  execute  a  deed  within 
a  reasonable  time  after  receiving  notice  of 
Monabao's  acceptance  and  upon  receiving 
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payment  of  the  first  installment  of  $5,000. 
But  from  any  point  of  view  Allen's  offer  to 
sell  was  conditional  upon  tiie  ability  of  him- 
self and  Monahan  to  agree  upon  the  terms 
for  the  payment  of  the  balance  of  the  pur* 
chase  price.  Such  an  offer  la  too  vague^  In- 
definite, and  uncertain  to  form  the  basis  tor 
a  contract. 

In  1  Page  on  Contracts,  the  author  gives  a 
critical  analysis  of  a  contract,  enumerates 
the  essential  elements  of  an  offer  and  dis- 
cusses the  subject  of  completeness,  in  section 
27,  as  follows:  "An  offer,  even  If  Intended 
to  create  legal  relations,  must  be  so  com- 
plete that,  upon  acceptance,  an  agreement 
Is  formed  which  contains  all  the  terms  nec- 
essary to  dettfmlne  whether  the  contract  has 
be«L  performed  or  not"  And  by  way  of 
illustrating  the  same  rule  from  the  negative 
point  of  view  the  author  says:  **An  offer 
which  leaves  the  amount  of  compensation  to 
be  determined  by  subsequent  negotiation,  fix- 
ing only  the  extrune  limits  within  which  ttie 
negotiations  are  to  range,  or  one  whldi 
leaves  to  a  future  valuation  between  the  par-' 
ties  the  price  to  be  paid  for  really  or  per^ 
■onalty,  or  one  which  leaves  the  quantity  of 
nutolal  to  be  fumidied,  or  Uie  charad»r  of 
buildings  to  be  erected,  or  the  taaaa  of  pay- 
ment and  security  for  the  punflmse  pricey  to 
be  determined  by  future  negotiation,  Is  not 
complete."  To  the  same  <tfKect  la  the  dedston 
In  Schenectady  Stove  Oo.  t.  Holbrool^  ,101 
N.  Y.  45,  4  N.  EL  4.  where  It  is  said:  "UntU 
an  otl&  Is  made  by  one  party,  complete  anA 
definite  in  all  material  terms,  It  Is  not  pos- 
sible toe  another  to  make  a  valid  contract 
by  the  mere  acceptance  of  a  proposition.  In 
other  words,  so  long  as  there  remains  any 
of  the  material  conditions  of  a  contract  to 
be  settled  and  agreed  upon,  no  binding  agree- 
ment exists." 

The  acceptance,  if  of  any  efficacy  what- 
ever, must  be  coextensive  with  the  offer,  l 
Page  on  Contracts,  8  4&  "An  acceptance,  to 
be  good,  must  in  every  respect  meet  and  cor- 
respond with  the  offer,  neither  falling  with- 
in nor  going  beyond  the  terms  proposed." 
Knowlton's  Anson  on  Contracts,  22 ;  Brophy 
V.  Idaho  P.  A  P.  Co.,  31  Mont.  270,  78  Pac. 
403.  This  being  true,  Monahan's  acceptance 
must  be  construed  to  mean:  "I  will  purchase 
the  Allen  ranch  for  $43,800  and  pay  $9,000 
upon  the  execution  of  the  deed,  iffovided  we 
can  hereafter  agree  upon  the  terms  for  the 
payment  of  the  balance."  If,  then,  the  offer 
is  indefinite,  and  material  terms  are  left  for 
future  negotiation,  the  acceptance,  which 
must  correspond  with  the  offer,  cannot  aid  it 

In  1  Story  on  Contracts,  §  490,  It  Is  said: 
*'ln  order  to  create  a  contract,  It  is  essentia] 
that,  there  should  be  a  reciprocal  ass^t  to  a 
certain  and  definite  proposition.  So  long  as 
any  essential  matters  are  left  open  for  fur- 
ther consideration,  the  contract  is  not  com- 
plete; and  the  minds  of  the  parties  must  as- 
sent to  the  same  thing  ta  the  same  srase.'* 
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In  Long  T.  Needbftm,  S7  Moat  408,  06  Pac. 
731,  this  court  stated  the  rule  aa  follows: 
"An  agreement  to  be  finally  settled  must 
comprise  all  the  terms  which  the  parties  In- 
tend to  Introduce.  ,  An  agreement  to  enter 
into  an  agreement  upon  terms  to  be  after- 
ward settled  between  the  parties  la  a  contra- 
diction In  terms.  It  is  absurd  to  say  that  a 
man  enters  into  an  agreement  till  the  terms 
of  that  agreement  are  settled." 

In  Blsslnger  t.  Prince  ft  Blackman,  117 
Ala.  480,  23  South.  67,  It  la  said:  "It  is  an 
elementary  principle  that  there  can  be  no 
valid  contract  wlthont  the  mutual  assent  ot 
the  parties.  Their  minds  must  meet  and  con- 
car  as  to  alt  the  essential  elements  of  the  con- 
tract Involred,  aa  to  the  subject-matter,  and 
aa  to  the  reapectlTd  rlShts  and  duties."  See, 
also,  7  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.)  113 ; 
Btheredge  t.  Barkley.  25  Fla.  814,  0  South. 
861;  Watson  t.  BayUSB  (Wash.)  128  Pac. 
1061. 

That  Allen's  offer  and  Honahan*8  accept- 
ance of  It  did  not  ctmclnde  the  negotiations 
was  thoroughly  understood  by  both  parties. 
The  writing,  on  its  face^  provides  for  fur- 
ther treaty  arrangements,  and  some  of  these 
negotiations  were  subsequently  carried  on. 
But  if  a  contract  tor  the  sale  of  the  Allen 
ranch  was  made  between  these  parties  at  all, 
it  was  made  wlm  Honaban  oommnnlcated 
his  acceptance  of  Alloi's  offer;  for  Qie  rec- 
ord disdoses  that  tiien  were  not  any  otlier 
arraj^^uitB  had  prior  to  that  time  and 
none  subsequently  made,  except  as  will  be 
noted  hereafter.  TbAt  the  tetnu  left  open 
for  future  ncsottations  were  deemed  import- 
ant by  both  parties  is  apparent  ProTlaion 
was  made  tor  the  payment  of  only  $S,000  of 
the  $48,800  repreeentlng  the  purchase  price 
of  the  ranch.  Assnming  that  It  snffldenCly 
appears  that  Allen  was  to  execute  and  de- 
liver a  deed  to  ttw  property  within  a  reason- 
able time  after  tacdMng  notice  of  Monaban's 
acceptance  and  upon  the  payment  of  the  first 
installment  of  |!^00(^  he  wonld  be  required 
to  transfto  the  title  to  a  strange,  and  that, 
too,  without  any  secnrl^  for  the  balance  of 
$38,800,  unless  the  question  of  security  was 
compr^ended  within  the  tenns  whidi  were 
left  open  for  future  negotiations ;  and  that 
this  was  80,  or,  at  least,  was  Monahan's  un- 
derstanding, is  very  clear,  for  he  testified 
that  the  subject  of  security  was  discussed, 
but  its  determination  was  left  open  for  nego- 
tiations to  t>e  had  at  a  meeting  to  be  held  In 
January,  which  meeting  never  took  place, 
and  therefore  the  question  of  security  was 
never  settled.  At  the  time  of  Monahan's  ac- 
ceptance the  only  terms  agreed  upon  were 
the  upshot  price  and  the  amount  of  the  first 
InstoUment.  The  other  terms  were  left  open 
for  future  determination,  and  because  of  this 
fact  the  offer  and  acceptance  did  not  consti- 
tute a  binding  contract  for  the  sale  of  the 
ranch.  Upon  principle,  the  following  cases 
are  in  point:   Brown  t.  New  York  Central 


B.  R.  Gol,  44  N.  T.  79;  WfB»  T.  Oarpeuter, 
75  Md.  80,  25  Aa  415;  Hattoon  Mfg.  Co.  v. 
Oshkosh,  etc.,  Ins.  Co.,  69  Wis.  564.  85  N. 
W.  12 ;  Santa  Bosa  Jj.  Co.  v.  Woodward,  119 
Cal.  30,  50  Pac.  1025;  Peet  ft  Ool  T.  Meyer, 
42  La.  Ann.  1034.  8  South.  534. 

In  Krum  t.  Chamberlain,  57  Neb.  220,  77 
N.  W.  665,  there  was  presented  the  case  of 
an  offer  to  sell  real  eetate  with  the  entire 
price  flixed,  but  the  twms  of  payment  and 
the  security  were  left  for  future  treaty.  In 
speaking  of  the  sltoatlon  thus  presented,  the 
court  said:  "So  at  this  stage  of  the  negotia- 
tions it  is  perfectly  dear  that  both  parties 
understood  that  the  only  things  definitely  de- 
termined upon  were  the  luice  of  the  proper- 
ty, the  rate  of  interest  on  the  deferred  pay- 
mrait,  and  the  time  when  the  transaction 
should  be  dosed.  A  court  could  not  enforce 
specific  performance  at  the  suit  of  eltber 
party,  because  It  could  not  asc^taln  trom 
the  evidence  bow  much  of  the  purchase  mon- 
ey should  be  paid  in  cash,  for  what  amount 
a  mortgage  should  be  given,  nor  when  the  se- 
curity should  become  enforceable^** 

In  Onnn  ft  Co.  t.  Newcomb,  82  Iowa,  468, 
48  N.  W.  989,  the  court  was  coQSidning  an 
offer  to  sell  a  stodc  of  goods  for  an  anunrnt 
equal  to  the  invt^  prtoe,  to  be  determined 
by  an  invuitory  thereaftw  to  be  tak«i.  It 
was  held  that  an  acceptance  of  this  offer  did 
not  conatitnto  a  contract  flor  Ute  sale  of  the 
goods. 

In  Warden  t.  WUlianu^  62  Mich.  60^  28 
N.  W.  796,  4  Am.  St  Bep.  814^  tlier«  was  nn- 
der  consideration  a  question  somewhat  simi- 
lar to  the  one  now  before  ua.  Williams  own- 
ed land  which  had  been  subdivided  into  lots. 
He  offered  to  sell  to  Wardell  the  entire  tract 
for  a  named  amount,  part  cash  and  the  bel- 
ance  secured  by  a  mortgage  uptm  the  entire 
tract  In  the  offer  there  was  contained  a 
provision  that  the  parties  wonld  thereafter 
fix  a  price  toe  each  lot,  so  that  whenever  the 
find  Talue  of  a  xiarttealar  lot  was  paid  it 
could  be  released  from  the  mortgage.  This 
offer  was  accepted,  and  In  an  action  for  dam- 
ages for  a  bread!  of  the  alleged  contract 
the  questton  was  presented:  "Was  there  a 
valid  contract  between  the  parttes?"  The 
conrt  answwed  the  question  In  the  negative, 
and  in  the  course  of  the  <^>lnlon  said:  'The 
offer,  upon  Ite  face,  looks  to  future  actitm 
and  negotiation  between  the  parties  to  de- 
termine and  agree  upon  the  valuation  to  be 
placed  upon  the  lots,  whldi  were  to  be  re- 
leased as  their  ,  value  so  agreed  upon  should 
be  paid  upon  the  mortgage.  *  •  •  iiie 
memorandum  shows^  upon  its  face^  that  the 
minds  of  the  parties  bad  not  met,  and  that 
it  was  not  evidence  of  a  completed  agree- 
ment, but  stated  terms  which.  If  accepted, 
would  be  the  foundation  of  ^rthor  treaty 
betweffl  the  parties  with  referoice  to  essen- 
tial particulars,  which,  when  agreed  upon, 
would  form  part  ot  the  eontract  of  sale  and 
purchasek** 
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Id  order  to  detmnlne  whether  Monahan's 
aec^tance  of  Allen's  offer  constituted  a  con- 
tract for  the  sale  of  the  Alien  ranch.  It  Is 
only  necessary  to  Inqnlre  what  effect  the 
failure  of  the  parties  thereafter  to  agree  np- 
on  the  terms  for  the  deferred  paTments,  or  the 
•ecurity  to  be  given  Allen,  would  bare  upon 
the  transaction.  Neither  agreed  to  sabscrlbe 
to  any  partlculaf  terms,  and  if  tiielr  snbse- 
queat  uegotletions  bad  telled  neither  could 
hare  tieen  charged  with  a  breach  of  the  con- 
tract. So  long  as  the  minds  of  the  parties 
did  not  meet  upon  all  the  material  terms  of 
the  contract,  the  contract  was  incomplete. 
La  OompanU,  etc.,  de  BUbao  T.  Spanlah- 
Am.  L.  &  P.  Co.,  149  U.  &  13  Sop.  Ot. 
143,  36  L.  Ed.  10S4. 

In  Sibley  t.  Felton,  156  Mass.  273,  31  N. 
E.  10,  the  court  had  before  it  an  instrument 
executed  by  parties  owning  certain  indus- 
tries, looking  to  a  consolidation  of  their  busl- 
neeis.  The  written  Instrument,  after  recit- 
ing the  pnrpose  to  be  accomplished  and 
enumerating  certain  terms,  provided  .that  a 
complete  plan  of  unification  should  thereaft- 
er be  prepared  and  agreed  upon.  In  speak- 
ing of  this  transaction  the  court  said:  "It 
is  clear  that  on  some  things  the  minds  of  the 
parties  had  met,  and  on  others  they  had  not 
The  scheme  or  plan  was  not  completed,  and 
until  It  was  there  was  no  complete  or  final 
contract  Until  then  it  was  provisional  and 
Incomplete,  and  failure  to  agree  upon  the 
details  or  upon  a  complete  plan  would  ren- 
der all  the  preliminary  agreements  void." 

TTntll  all  the  material  terms  were  agreed 
upon  between  Allen  and  Bionahan,  either  par- 
ty was  free  to  withdraw  from  the  negotia- 
tions and  terminate  the  transaction.  Dletz 
V.  Farish,  63  How.  Prac.  (N.  Y.)  217;  Desh- 
on  V.  Posdlck,  1  Woods  (U.  S.)  286.  Fed. 
CasL  No.  3,810;  7  Am.  ft  Bbig.  Ency.  of  Law 
(2d  Ed.)  139,  note. 

In  Rldgway  v.  Wharton,  6  H.  L.  Cas.  238, 
it  is  said:  "An  agreement  to  be  finally  set- 
tled must  comprise  all  the  terms  which  the 
parties  intended  to  introduce  into  the  agree- 
m«it.  An  agreement  to  enter  into  an  agree- 
ment upon  terms  to  be  afterwards  settled 
upon  between  the  parties isa  contradiction  in 
terms.  It  Is  absurd  to  say  that  a  man  en- 
ters Into  an  agreement  till  the  terms  of  that 
agreement  are  settled.  Until  those  terms 
are  settled,  he  Is  perfectly  at  liberty  to  re- 
tire from  the  bargain."  This  language  is 
iiuoted  with  approval  in  Brown  v.  New 
York  Central  R.  R.  Co.,  above,  and  a  portion 
of  it  In  Long  v.  Needham,  above. 

The  distinction  is  to  be  made  between  an 
agreement  to  enter  into  a  specific  contract 
whose  terms  are  fixed  in  advance,  and  an 
agreement  to  enter  Into  some  sort  of  a  con- 
tract If  Its  terms  can  thereafter  be  agreed 
upon.  In  discussing  this  subject  the  Supreme 
Court  of  Minnesota,  in  Shepard  v.  Carpenter, 
54  Minn.  153,  5S  N.  W.  006.  said:  "A  con- 
tract between  two  persons,  upon  a  valid  con- 


sideration, that  they  will,  at  some  specified 
time  in  the  future,  at  the  election  of  one  oC 
them,  enter  Into  a  particular  contract  speci- 
fying its  terms,  is  undoubtedly  binding;  and 
upon  a  breach  thereof  the  party  having  the 
election  or  option  may  recover  as  damages 
what  such  particular  contract  to  be  entered 
Into,  would  have  been  worth  to  him.  if  made. 
But  an  agreement  that  they  will  in  the  fu- 
ture make  such  contract  as  they  may  thai 
agree  upon  amounts  to  nothing.  An  agree- 
ment to  enter  into  negotiations  and  agree 
upon  the  terms  of  m  contract  U  they  can, 
cannot  be  made  the  basis  of  a  cause  of  ac- 
tion. There  would  be  no  way  by  which  the 
court  could  determine  what  sort  of  a  con- 
tract the  negotiations  would  result  in;  no 
rule  by  which  the  court  could  ascertain 
whether  ^ny,  or,  if  so,  what  damages  might 
follow  a  refusal  to  enter  Into  such  future 
contract  So.  to  be  enforceable,  a  contract  to 
oiter  Into  a  future  contract  must  specif 
all  Its  material  and  essential  terms;  and 
leave  none  to  be  agreed  upon  as  the  resnlt 
of  future  negotlationii." 

Monehan  testified  that  In  Decunber,  1000. 
he  and  ADen  met  and  agreed  upon  the 
amounts  and  maturities  of  the  remaining 
Installments  of  the  purchase  price;  that  they 
agreed  that  Allen  should  have  securi^  for 
the  deferred  payments,  but  the  character  of 
the  security  was  left  opOi  for  determina- 
tion at  a  meeting  to  be  held  in  January  fol- 
lowing. The  January  meeting  was  never 
held,  and  the  character  of  the  security  was 
never  agreed  upon.  Allen  refused  to  pro- 
ceed, and  since  tliere  was  not  any  binding 
contract  he  could  do  so  without  incurring 
liability.  If  the  January  meeting  had  been 
held,  but  the  parties  had  failed  to  reach  an 
agreement  as  to  the  character  and  extent  of 
the  security  which  AUen  should  rec^v^  all 
the  prior  negotiations  would  have  ended  with 
notUng  accomplished. 

2.  It  Is  beside  tbe  question  to  Inquire 
whether  the  written  option  is  a  sufBdent 
note  or  memorandum  to  meet  the  require- 
ments of  the  statute  of  frauds.  Since  there 
was  not  any  contract  there  could  not  be 
a  note  or  memorandum  of  a  contract  within 
the  meaning  of  those  terms  as  employed  In 
the  statute  of  frauds. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  a  and  SANNBB,  J.,  Con- 
cur. 

(47  KonL  ») 

MISSOULA  STREET  RT.  GO;  ▼.  GFTT  OF 
MISSOULA. 

(Supreme  Court  of  Montana.    Feb.  28,  1913.) 

1.  MUNIOIPAI.  COBPOBATIONS  (!  330*)— COW- 
TBACTS— LXTTINO  TO  LOWEST  BzDOBB. 

Even  though  the  city  council  does  not 
exceed  its  power  by  the  provision  of  a  street 
railway's  iraQchise  that  tbe  city,  taking  up 
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any  tracks  for  the  purpose  of  inataUing  a  lew- 
er,  shall  remove  and  replace  them  at  its  own 
expense,  yet  the  city's  contract  with  the  rail- 
way company  that  the  company  shall  take  them 
up  and  replace  them  at  the  city's  expense  is 
roid,  not  harins  been  let,  as  required  by  Rev- 
Codes,  I  3278,  to  the  lowest  responsible  bidder. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SI  854,  855;  Dec.  Dig. 
§  330.  •] 

2.  Municipal  Cobpobatioks  (8  350*)— Coh- 

TBAOIS— RECOVEBT  FOB  WoSK— ESTOPPKL. 
Recovery  may  not  be  had  of  a  city,  under 
the  doctrine  of  equitable  estoppel,  for  taking 
up  and  replacing  the  tracks  of  a  street  rail- 
road, for  the  purpose  of  installing  a  sewer, 
where  the  contract  for  the  vork  was  void,  be- 
cause not  let,  as  required  by  the  atatnte,  to' 
the  lowest  bidder. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig,  SS  879,  880,  SS2;  Dec 
Dig.  I  360.*] 

Appeal  fr<>m  IMstrlct  Court,  Missoula  Coun- 
ty; F.  C.  Webster,  Judge. 

ActloA  bS  the  Missoula  Street  Railway 
Company  against  the  City  of  Missoula. 
Judgmeiit  for  defendant,  and  plaintiff  ap- 
peoiB.  AfflnueS. 

W.  M.  pickford.  T.  8.  Eatchin,  and  Wm. 
r.  Wayne,  ;all  of  Miasonla,  for  appellant. 
Frank  Woody,  of  Miasonla,  tor  respondent 

BRANTItT,  C  J.  This  action  wtia  broi^t 
by  the  plaintiff  to  recover  the  sum  of 
507.13  alleged  to  be  due  from  the  defendant 
upon  two  express  contracts,  under  the  terms 
of  which  the  def«idant  agreed  to  pay  to 
plaintiff  the  cost  of  moving  and  relaying  its 
tracks  on  two  of  defendant's  streets.  The 
eomi^int  declares  npon  these  contracts  in 
separate  counts.  The  court  below  sustained 
a  gweral  demurrer  to  each  of  tliem.  Plain- 
tiff havlug  declined  to  amend.  Judgment  was 
rendered  dismissing  the  action.  In  all  es- 
sential particulars,  the  contracts  are  identi- 
cal. The  same  objection  is  urged  to  both. 
The  statement  of  the  drcunutancea  out  of 
which  the  second  grew  will  therefore  be  suffi- 
cient to  present  the  questions  which  it  is  nec- 
essary to  examine  and  determine. 

The  fifth  section  of  the  franchise  granted 
by  the  defendant  to  the  plaintiff,  and  under 
which  it  constructed  and  is  operating  its  rail- 
way, reserves  to  the  defendant,  and  to  per- 
sons, companies,  and  corporations  having 
authority  from  the  d^endant  to  use  the 
streets,  the  right  to  take  up  the  plaintiff's 
tracks  and  move  the  rails  for  the  purpose  of 
laying  or  repairing  water  and  gas  pipe,  elec- 
tric wires,  sewer  pipe,  etc.,  or  for  any  pur- 
pose that  may  be  deemed  necessary  by  the 
dty  couDcU,  without  liability  to  the  plaintiff 
for  Interruption  of  its  business,  "provided, 
however,  that  such  work  shall  be  done  with- 
out any  unnecessary  delay,  and  that  when- 
ever the  said  rails  or  ti^acks  are  taken  up  or 
removed,  the  same  sliali,  upon  completion  of 
said  work,  be  relaid  by  the  person,  company 
or  corporation  taking  up  or  removing  the 
^me,  as  soon  as  possible,  iaud  replaced  in  as 


good  condition  as  the  same  were  In  prior  to 
the  taking  and  removal  QiereoC"  Dniliig 
the  year  1011  It  became  of  public  concem 
that  a  sewer  be  constructed  by  the  defendant 
along  Oedar  street.  This  rendered  it  neces- 
sary that  plalaUfTs  tracks  be  removed  nntii 
the  work  could  be  completed.  Thereupon 
"It  was  agreed  by  the  defendant,  acting 
through  its  mayor  and  cit:^  council,  that,  if 
plaintiff  would  remove  Us  said  trade  and  line 
and  replace  the  same  and  ke^  an  account 
of  the  actual  cost  thereof  and  present  a  bill 
for  sam^  the  city  would  pay  the  cost  <tf  the 
removal  and  replacement  of  the  tracks  af<ae- 
said."  The  i^lntiff  removed  and  r^aced 
Its  traf^B,  expending  in  that  behalf  a  total 
of  $2,716.65.  The  plaintiff  also  removed  and 
replaced  its  tracks  on  Higtfns  avenue  to  per- 
mlt  a  line  <tf  sewer  to  be  laid  tiier^n,  at  a 
total  cost  of  $2,790.38.  When  biliB  for  these 
amounts  were  presented  to  the  eoundl,  pay- 
ment was  refused.  The  special  ground  of  re- 
fusal does  not  appear ;  but  the  fidlowlng  are 
urged  ip.  justification  or  It:  (1)  That  It  was 
not  competont  for  the  city  oouncU,  when  it 
granted  the  franchise  to  plaintiff,  to  relieve 
it  of  the  burdm  of  the  e:q>en8e  Inddeat  to 
the  removal  and  r^ilacement  ot  its  tracks 
whenever  this  became  necessary  In  order  to 
enable  the  dty  to  install  a  sewer  m  to  con- 
struct any  other  improvement  along  a  street 
npon  which  the  tracks  bod  beea  laid,  in  that, 
by  so  doing,  the  dty  council  nnd^took  to 
abridge  the  p(dice  power  of  tiie  city;  and 
that  the  contracts  are  void  because  it  Is  ap- 
parent tiuit  they  were  entered  Into  without 
observance  by  the  city  council  of  the  require- 
ments  prescribed  by  the  statute,  and  ttier^ 
fore  no  llaUUty  was  cast  by  them  npon  tiw 
dty. 

*  Counsel  for  plaintiff  contend:  (1)  That 
the  franchise  is  a  contract  between  the  plain- 
tiff and  the  dty,  and  that,  though  it  may  be 
r^mdiated  1^  the  dty  at  any  time  by  1^^ 
laUve  action,  until  this  is  done  it  is  binding 
upon  both  parties;  (2)  that,  since  the  con- 
tracts have  been  executed,  the  dty  Is  estop- 
ped  to  question  its  liability  under  tbon; 
and  (3)  that  in  any  event  the  dty  will  be  r^ 
quired,  npon  tlie  prlndpal  of  equitable  estop* 
pel,  to  pay  the  reasonable  value  ckC  the  work. 

[t]  For  presmt  purposes  it  may  be  conceded 
that  tiie  dty  council  did  not  exceed  its  power 
by  incorporating  in  the  franchise  the  provi- 
sion found  in  section  5  thereof.  We  Indine 
to  the  view  that  it  did  not  The  pnrpoae  of 
It  was  to  adjust  the  mutual  rights  and  obli- 
gations of  the  parties  with  reference  to  tlie 
expense  which  it  was  antidpated  would  be 
necessary  for  some  one  to  bear  when  the  dty 
came  to  install  its  sewer  system  or  other- 
wise to  Improve  the  streets,  and  to  settle 
definitely  all  question  as  to  who  should  liear 
the  loss  inddent  to  the  interruption  of  plain* 
tiff's  business  pending  the  installment  of  any 
improvement  in  course  of  construction.  The 
adjustment  of  sudt  questions,  it  would  seem. 
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lias  no  direct  connection  wltb  Qie  safetr  and 
weltftre  of  tbe  public,  but  Is  connected  ratber 
with  the  fiscal  policy  of  the  city.  So  rekard- 
ed,  It  does  not  tall  within  the  governmental 
functions  of  the  munidpallty,  but  rather  wlth< 
In  what  are  tanned  its  private  functions,  in 
tbe  exercise  of  wUch  It  is  free  to  contract 
at  Its  discretion;  it  not  being  prolilblted  from 
doing  80  by  tbe  law  of  Its  creation  or  tbe 
general  law  of  the  state.  But  be  this  as  It 
may,  if,  In  Incocporatlng  in  the  franchise 
the  provision  In  question,  the  conndl  exceed- 
ed Its  pow^,  the  plaintiff  baa  no  claim 
against  the  dty.-  IPnun  this  point  of  view, 
the  burden  of  expense  and  loss  inddent  to 
the  removal  and  replacement  of  Its  tracks 
and  the  Interruption  of  its  business  must  be 
borne  by  plaintiff.  If  tbe  council  did  not  ex- 
ceed its  power,  the  ^alntlff  still  cannot  re- 
mver  on  tbe  contracts,  because,  assuming 
that  they  wer6  entered  Into  by  the  dty  In 
strict  conformll7  with  the  law  In  other  re- 
Hiiects,  tbsy  are  void  because  they  were  let 
to  the  plaintiff  in  total  disregard  of  the  8ta^ 
nte  requiring  such  contracts  to  be  let  to  tbe 
lowest  responsible  bidder. 

Assuming  tbat  the  plaintiff  was  freed,  by 
the  trams  of  the  franchise,  frwn  any  duty 
to  remove  and  replace  its  tracks,  what  they 
were  removed  by  the  dty,  the  expense  of  tbe 
work  required  fell  upon  tbe  dty  as  a  part 
of  tbe  opeuse  of  inabiiHiig  the  lines  of  sew- 
er. The  plaintiff,  in  contracting  to  do  tbls 
part  of  the  work*  occupied  the  same  relation 
to  the  dty  as  any  other  person  who  might 
have  conbticted  to  do  it  Section  ^9  of 
the  Revised  CSodes  provides:  "The  dty  or 
town  council  has  power:  •  •  •  (est)  To 
make  any  and  all  contrads  necessary  to  car- 
ry into  effect  the  powers  granted  by  tbls  title 
and  to  provide  for  the  manner  of  executing 
tbe  same."  Section  3278  declares:  "All  con- 
tracts for  work,  or  for  suppUes,  or  material, 
for  which  must  be  paid  a  sum  exceeding  two 
hundred  and  fifty  ($250)  doilars,  must  be  let 
to  the  lowest,  responsible  bidder,  under  such 
regnlations  as  tbe  council  may  prescribe. 
*  ♦  •  "  The  mode  of  exercising  the  power 
granted  by  the  former  sectiou  Is  subject  to 
the  limitation  prescribed  by  the  latter.  Some 
of  the  courts  bold  that  such  a  limitation  is 
directory ;  but  by  the  great  weight  of  author- 
ity it  is  held  to  be  exclusive  and  to  apply  to 
all  municipal  bodies.  It  falls  within  the 
general,  rule  tbat,  when  tbe  Legislature  has 
prescribed  tbe  mode  by  which  a  given  power 
is  to  be  exercised  by  a  municipality,  this 
mode  must  be  pursued.  It  is  the  measure  of 
power  on -that  subject;  and  any  attempt  to 
Iiursue  any  other  mode  falls  to  bind  tbe  mu- 
nicipality at  all.  Contracts  entered  Into  in 
disregard  of  the  limitation  are  void.  Similar 
provisions  have  frequently  been  examined  by 
tbls  court,  with  the  result  that  the  rule,  as 
above  stated,  has  become  firmly  established 
as  the  rule  of  decision  in  this  Jnrlsdldion. 
Davenport  t.  Klelnschmldt,  6  Mont  502,  18 


Paa  249:  Ldidier  v.  Board  of  Commission- 
ers, 9  Mont  315,  23  Pac.  713;  State  ex  reL 
Lambert  Goad.  28  Mont  181,  B7  Paa  1092 ; 
WUUams  t.  Commissioners,  28  Mont  860,  72 
Pac  765;  McGlUIc  t.  Corby,  37  Mont  249, 
06  Pac.  1063.  17  U  B.  A.  (N.  8.)  1263 ;  Carl- 
son T.  City  of  Hel«a,  39  Mont  82,  102  Pac. 
30,  17  Ann.  Cas.  1233;  Morse  v.  Granite 
County,  44  Mont  7^  110  ^c.  286.  Any  fur- 
tSier  discussion  of  would  serve  no  useful 
purpose.  Tested  by  it  the  contracts  are  void 
and  cannot  furnish  tixe  basis  of  recovery. 

[2]  Xu  support  of  their  last  contention, 
counsel  for  plalntUT  dte  several  cases  which. 
In  effect,  hold  that  It  is  only  when  the  sub- 
ject-matter of  the  contract  Is  raitirely  outside 
of  the  scope  of  the  corporate  powers,  or  the 
contract  Is  clearly  prohibited,  that  tbe  mu- 
nicipally will  be  permitted  to  escape  llabllr 
Ity;  and  they  insist  that  jiotwithstandlng 
the  contracts  in  question  are  void,  tbe  plain- 
tiff upon  equitable  grounds  ought  to  be  per- 
mitted to  recover  the  reasonable  value  of 
such  benefits  as  have  been  received  by  the 
defendant.  As  already  observed,  the  com- 
plaint declares  upon  the  contracts  according 
to  tbelr  express  terms.  It  is  therefore  doubt- 
ful whether  its  allegations  are  sufficient  to 
support  a  Judgment  for  tbe  reasonable  value 
of  tbe  work  done.  But,  assuming  that  they 
are  sufficient,  still  we  do  not  think  the  plain- 
tiff entitled  to  recover.  The  resulf  of  such 
a  holding  would  establish  a  rule  which  would 
abolish  completely  all  lUnltatlon  upon  tbe 
power  of  the  council  to  bind  the  city,  and 
thus  defeat  the  very  purpose  had  In  view 
by  the  Legislature  in  enacting  the  statute, 
viz.,  to  promote  economy  and  to  protect  the 
taxpayers  from  fraud  and  favoritism  on  the 
part  of  tbe  council  or  the  officers  of  the 
city.  The  equitable  doctrine  of  estoppel  can 
have  no  application  to  such  a  case.  In  en- 
tering Into  the  contracts,  the  plaintiff  was 
dealing  with  an  artificial  person,  a  creature 
of  the  law,  whose  authority  to  contract  is 
conferred  and  limited  by  law.  The  facts 
were  all  known  to  it  There  was  no  mis- 
representation made  to  it  It  knew  the  ex- 
tent of  the  power  of  the  council  and  how  It 
must  be  exercised.  It  dealt  with  the  coun- 
cil at  Its  own  peril  Lebcher  v.  Board  of 
Commissioners,  supra;  State  ex  rel.  Stuewe 
r.  Hindson,  44  Mont  429, 120  Paa  485 ;  State 
ex  rel.  Lambert  v.  Goad,  supra.  If,  when  It 
b^an  to  work,  tbe  contracts  were  Illegal,  it 
knew  It  It  did  the  work  with  full  knowl- 
edge of  this  fact.  It  was  therefore  not  mis- 
led, and  Is  not  now  in  a  position  to  allege 
tbat  tbe  defendant  Is  estopped  to  question  Its 
own  liability. 

In  Zottman  v.  San  Francisco,  20  Cal.  97, 
81  Am.  Dec.  06,  In  considering  the  question 
involved  here,  Mr.  Justice  Field  said:  "To 
the  application  of  the  doctrine  of  liability 
upon  an  implied  contract,  where  work  Is  per- 
formed by  one,  tbe  b«ieflt  of  which  Is  re> 
celved  by  another,  there  must  not  only  bo  no 
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restrictions  Imposed  by  tbe  law  upon  the 
party  sought  to  be  charged  against  making, 
In  direct  terms,  a  similar  contract  to  that 
which  Is  Implied,  but  the  party  must  also  be 
tn  a  sltnatlon  where  he  Is  entirely  free  to 
elect  whether  he  will  or  will  not  acc^t  of 
the  work,  and  where  sach  election  will  or 
may  Influence  the  conduct  of  the  other  party 
with  reference  to  the  work  Itself.  The  mere 
retention  and  use  of  the  benefit  resulting 
from  the  work,  where  no  such  power  or  free- 
dom of  election  exists,  or  where  the  election 
cannot  Influence  the  conduct  of  the  other 
party  with  reference  to  the  work  performed, 
does  not  constitute  such  evidence  of  accept- 
ance that  the  law  will  Imply  therefrom  a 
promise  of  payment"  We  are  aware  that  In 
subsequent  cases  the  Supreme  Court  of  Cal- 
ifornia has  apparently  departed  to  some  ex* 
tent,  If  not  entirely,  from  the  rule  applied  In 
this  case,  notably  In  Sacramento  County  r. 
Southern  Paclflc  Co.,  127  Cal.  217,  59  Pac. 
568,  825,  City  of  San  Diego  t.  Higglris,  115 
Cal.  170,  46  Pac.  923,  and  Contra  Costa  Wa- 
ter Co.  V.  Breed,  139  Cal.  432,  73  Pac.  189. 
In  these  cases  the  court  applied,  to  the  con- 
tracts of  a  munldpaUty,  the  principle  of  es- 
toppel under  the  rules  which  are  applicable 
to  contracts  between  natural  persons  and 
private  corporations,  but,  as  was  remarked 
by  Chief  Justice  Beatty  In  his  dissenting 
opinion  In  Sacramento  County  v.  Southern 
Pacific  Co. :  "This  doctrine  sweeps  away  at 
once  all  limitations  upon  the  power  of  the 
board,  for  It  *  can  readily  be  seen  that  the 
contractor  must  always  have  it  In  his  power 
to  commence  work  Just  as  soon  as  he  has 
induced  the  board  to  enter  Into  a  contract  in 
defiance  of  the  regulations  Intended  to  govern 
their  action;  and  it  Is  also  apparent  that  the 
board,  which  desires  to  make  contracts  In 
disregard  of  the  law,  will  have  the  same 
motive  to  allow  the  commencement  of  work 
that  they  hare  to  eater  Into  the  Illegal  con- 
tract" These  cases  are  distinguished  In 
their  fbcts  from  the  case  at  bar;  but  the 
rule  contended  for  by  plaintiff's  counsel  is 
recognized  in  all  of  them. 

It  may  well  be  said  that,  in  cases  in  whldi 
the  municipality  has  acquired  property  whidi 
is  still  in  specie,  it  may  not  be  allowed  to 
retain  it  and  at  the  same  time  refuse  to  pay 
Its  reasonable  value.  In  sndi  a  case,  how- 
ever, its  liability  would  rest  upon  different 
prindplea.  The  contract  being  void,  the  title 
to  the  property  wonM  not  vest  under  it,  and 
the  seller  would  be  in  a  position  to  reclaim 
It,  or,  it  restoration  of  it  should  be  refused, 
to  recover  tlie  reasonable  value  of  it  But 
even  in  satA  a  case  the  liability  would  not 
arise  out  of  the  contract  The  rule  dedared 
in  the  Zottman  Case  was  expressly  recogniK- 
ed  by  this  court  in  State  ex  ret  Lambert  v. 
Coad,  supra.  In  announcing  the  following  con- 
clusion: "Nor  do  we  think  the  defendant  Is 
preluded  from  asserting  the  Illegality  of  the 


action  of  the  board  In  defense  of  his  action 
In  refusing  plaintiff  access  to  the  records  for 
the  purpose  of  Indexing  them.  The  board's 
action  In  letting  the  contract  was  simply  void 
for  want  of  compliance  with  the  law.  Under 
the  authorities  cited,  the  execution  of  such  a 
contract,  or  payment  for  work  done  under 
It,  will  be  enjoined  at  the  instance  of  a  tax- 
payer; and  when  mandamus  is  resorted  to 
to  compel  recognition  of  It  by  the  auditing 
officer,  whose  duty  It  Is  to  audit  the  accounts 
of  the  municipality  and  pay  them,  no  relief 
will  be  granted." 

For  these  reasons,  we  think  the  action  of 
the  court  in  sustaining  the  demurrw  was 
correct  The  judgment  Is  accordini^  af- 
firmed. 

Afflnued. 


HOLLOWAT  and  3AMNEB,  JJ^  concur 


(4>  Utah,  rm 

HUDSON  V.  MOON  et  al. 
(Supreme  Court  of.  Utah.    Feb.  24,  1913.) 

1.  Bills  ano  Notes  (H  403*>—Aotxohb— Bub- 
den  OF  Paoor. 

Under  Comp.  Laws  1907,  S  1576,  providing 
that  every  negotiable  inBtrument  is  deemed 
prima  facie  to  have  been  issued  for  a  valuable 
coDSide ration,  the  production  of  the  note  and 
proof  of  Uie  signature  make  a  prima  facie  case 
of  a  valuable  legal  consideraGOB,  placing  the 
burden  on  defendant  cl  producing  evidmce  to 
overcome  aucb  case,  but  when  such  evidence  is 

groduced,  the  burden  ib  on  plaintiiF  to  show 
7  a  fair  preponderance  of  all  the  evidence  a 
legAl  and  valuable  eonBlderation.t 

lEA.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |i  1652-1662;  Dec  Dig.  S 
493.*] 

2.  PucADiiTO  (8  49«)— Reply— CoNBiBUiNO  m 
Connection  with  Complaint. 

The  complaint  and  reply  shoold  be  taken 
together  in  determining  the  cause  of  action 

stated. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  100-102;  Dec  Dig.  |  4».*] 

3.  Bills  and  Notes  (|  478*)— Answeb— Mat- 
tees  IN  AVOIDANCn 

In  an  action  on  a  not^  allegations  in  the 
answer  that  the  consideration  was  an  illegal 
one,  growing  oat  of  a  gambling  transaction,  was 
not  new  matter  by  way  of  confession  and  avoid- 
ance 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  162271^;  Tfee.  Dig.  I 
478.*] 

4.  Bills  and  Notes  (i  469*>—Aoiios8— Bub- 
den  OF  PkOOF. 

While  a  party  suing  on  a  n^otlable  Instrn- 
ment  need  not  allege  a  specific  consideration, 
where  he  does  particularly  allege  the  coniddera- 
tion,  it  must  be  proved  as  allied. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  1587-1642;  Dec  Dig.  1 
489.*] 

5.  Oahno  (S  19*)— Notx  akd  MonoAOK-- 
Vaucditt. 

Plaintiff,  through  defendant  as  broker,  sold 
stock  short,  to  be  delivered  within  80  days.  The 
broker,  without  authority  from  plaintiff  and  be- 
fore the  stock  bad  increased  In  price,  delivered 
stock  to  the  purchasers.  Thereafter,  and  be- 
fore the  expiration  of  the  30  days,  tiie  atoA  al- 
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most  doubled  In  value.  The  broker  tbec  settled 
with  plaintiff  on  the  basis  that  it  would  be  nec- 
MBarr  to  purchase  stock  at  the  tfaeo  price  for 
delirery  to  the  purchasers,  and  took  a  uote  and 
mortgage  from  plaintiff  for  Ub  Iobb  on  this 
baaiK.  J9r«Id,  tbat  the  note  and  mortgage  were 
Toid  for  want  of  consideration ;  there  being  no 
necessity  to  pnrchase  stock,  as  the  purchasers 
had  alraidr  received  tbeir  stock,  and  the  effect 
of  the  tranaactkm  being  to  enable  the  broker  as 
against  his  principal  to  make  a  profit  amounting 
to  the  difference  in  the  market  price. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  SS  89-43 ;  Dec.  Dig.  1  !».•] 

6.  Gahino  ({  19*)— Oambling  Ooimuori 
Speculative  Tbansactions. 

A  short  sale  of  stodc  by  a  customer  to  a 
broker  without  nnjr  deliveries  being  made  or  in- 
tended, the  intentiOD  being  to  receive  or  pay 
the  differen<»  between  the  contract  price  and 
the  future  market  price,  was  illegal,  and  a  note 
and  mortgage  given  to  cover  such  difference  in 
price  were  void. 

[EM.  Note.— For  other  cases,  see  Oaming, 
Cent  Dig.  II  8d-«8 ;  Dec.  Dig.  1 19.*] 

7.  CoWTBACTfl  (I  138*)— EtFBCT  OF  IZXEOAUTT 

— Recovbbt  of  Taxes. 

Where  a  mortgage  was  void  because  based 
on  no  consideration  or  on  an  illegal  conridera- 
tion,  the  mortgagee  wag  entitled  to  recover  taxes 
paid  by  him  on  tne  property. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  681-700;  Dea  Dig.  |  138.*] 

Appeal  from  District  Ootirt,  Salt  Lake 
Ommty;  a  W.  Morse,  Judge. 

Action  1^  Cbarles  B.  Ilndaon  against  A. 
T.  Moon,  IiIlliBii  M.  Mood,  and  otbm.  From 
the  Jod^uent,  the  defoodanta  named  appcAl. 
Reversed  and  remanded,  with  directions. 

G.  S.  Patterson  and  E.  A.  Walton,  both 
of  Salt  Lake  City,  for  appellants.  Edwards 
&  Ashton,  of  Salt  Lake  City,  for  respondent 

LOOFBOTIROW,  Diatrict  Jndge.  Respond- 
ent brought  this  action  in  equity  to  fore- 
close a  real  estate  mortgage  of  $2,750  and 
Interest  from  March  28,  1Q02,  and  to  recov- 
er a  judgment  on  another  note  of  fl,341  and 
interest.  Both  notes  were  sUcned  by  appel- 
lant iSoon,  and  were  payable  to  qcspondwt 
Tlu^  together  represent  a  sfaigle  transaction. 

The  complain^  in  two  counts — the  first  on 
the  note  and  mortgage,  and  the  8ec<md  on 
the  o&er  note— was  In  the  nraal  form. 
Moon,  answering,  arerred  that  the  only  con- 
sideration for  the  notes  was  an  Illegal  one 
growing  ont  of  a  gambling  transaction  be- 
tween him  and  respondent.  He  set  up  with 
moch  detail  the  particnlara  of  the  claim, 
which,  briefly  stated,  is  in  eflFect  as  follows: 
Between  February  28  and  Mardi  15,  iSOZ, 
Bfoon,  for  the  t>iirpoae  of  gambling  with  Hud- 
son on  the  future  market  price  of  Daly  West 
Mining  Company  stock,  and  without  any  in- 
tention (m  the  part  of  either  tbat  there 
should  be  a  dellTety  of  the  stock,  ^'shorted" 
200  shares  vt  such  stock  to  Hudson,  evi- 
dencing the  transaction  by  the  making  of 
the  Instrnmoita,  Exhibits  D  and  B,  herein- 
after set  ffHth.  Beep<Hident,  in  his  reply, 
spedfically  set  forth  what  he  claimed  to  be 
the  cwstderatlon  for  the  notes.   The  sub-, 


stance  of  his  allegations  In  tbat  respect  Is: 
On  February  28,  1902,  Moon  gave  blm,  as  a 
stockbroker  doing  boElnesa  In  Ms  own  name 
and  also  in  the  name  of  Hudson  ft  Sons,  an 
order. to  sell  on  the  Salt  Lake  Stock  Ex- 
change 100  shares  of  such  mining  stock  for 
delivery  at  any  time  within  30  days  from  the 
sale,  at  the  option  of  Moon.  In  pursuance 
of  such  order,  respondent  on  February  28th 
sold  60  of  such  shares  for  the  account  of 
"Mom  at  $19.6S,  80  days;  and  on  March  8d 
he  similarly  sold  tlie  otlier,S0  shares.  On 
Mardh  lOtb  Moon  gave  him  a  similar  order 
to  sell  an  additional  100  shares,  and,  In  pur- 
suance thereof,  respmident  In  the  same  man- 
ner sold  100  shares  at  $18.79,  30  days.  Be- 
spmtdent  further  alleged  that  Moon  was  no- 
tifled  of  such  sales,  and  that  he  deposited 
with  respondent  9400  as  a  margin  for  the 
same;  that  the  stock  rapidly  advanced  be- 
tween March  20th  and  SSfh ;  tbat  on  March 
28th  Moon  ordered  respondent  to  dose  the 
deals,  and  to  purchase  200  shares  of  the 
stock ;  that.  In  pursuance  thereof,  respondent 
purchased  200  shares,  and  ddtvered  them  to 
the  parties  to  wlKun  he  had  ther^»fore  aold 
such  atodc;  and  that  the  notes  and  mortgage 
were  given  to  reqKmdeut  In  settlement  ot 
the  balance  due  him  on  account  of  the  dif- 
ference between  what  the  stock  was  wdd  for 
and  the  price  of  It  on  March  28th. 

The  court  made  findings  In  favor  of  re- 
spondent In  conformity  with  the  allegatims 
of  his  complaint  and  the  reply,  and  entered 
Judgment  and  decreed  a  forectosore  accord- 
ingly. Moon  appeals.  He  assails  the  find- 
ings. 

[1]  This  being  an  equity  case,  and  tJie  ap- 
peal being  on  questions  of  both  law  and -fact. 
It  is  Important  at  the  outset  to  determine 
whether  req?ondent  or  Mom  had  the  bur- 
den of  proof  with  respect  to  the  considera- 
tion of  the  notes.  Ebch  contends  that  the 
othw  bad  the  bnrdiui.  Respondent  arguev 
tbat  by  reason  ot  the  negotiability  of  the 
notes  there  is  a  presumption,  under  Ckimp. 
Laws  1007,  I  1676,  of  a  vatnaMe  oonsidera- 
tiMi;.  That  awtiioai  provUes;  "Every  nego- 
tiable instrumoit  is  deemed  prima  fade  to 
have  been  Issued  for  a  valuable  considera- 
tion, and  every  person  whose  rigoature 
pears  tiiereon  to  have  become  a  party  there- 
to for  value.**  Respondent  urges  that  "there 
can  be  no  question  but  what  the  burden  of 
proof  of  establiablng  the  Illegal  amslderatlon 
under  the  issues  of  the  case  were  upon  the 
defendant**  But  the  authorities  dted  by 
him  a  Bncy.  PL  ft  Pr.  848  ;  81  Cyc.  078)  do' 
not  go  to  this  ortent  They  only  are  to  the 
effect  generally  that,  where  a  defense  pro- 
ceeds by  way  of  ccmfesaioai  and  avoidance 
the  burdoi  as  to  such  d^ense  Is  upon  the 
defendant  Respondent  further  argues  in  his 
brief:  "And  the  def aidant  Is  only  entitled 
to  rely  upon  those  defenses  set  forth  in  his 
answer;  ttierefore.  If  the  plaintiff  In  the 
case  by  all  Me  widmce  introduced  ghom  by 
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«  prepontUrance  of  tht  evidence  Bubstantlal- 
ly  the  cbnsideTatioa  all^d  In  tbe  complaint 
and  reply,  then  he  la  entitled  to  lecov^  In 
this  acdon,  nnlesB  defendant  proves  by  the 
preponderance  of  the  evidence  the  truth  of 
tbe  alligations  set  forth  iu  the  answer,  to 
wit;  that  the  consideration  was  an  illegal 
one  as  growing  out  of  a  gambling  transae- 
tiOD."  Just  what  rrapondent  means  by  this 
is  not  clear.  While  he  has  asserted  that  on 
tbe  issue  of  considenitlon  the  defendant  has 
the  burden,  yet  be,  In  eflTect,  seems  to  con- 
cede that  the  plaintiff  has  the  burden  to 
show  the  conBideration  as  all^^  by  him  in 
die  complaint  and  r^ly,  and,  if  he  does  so 
show  It  by  a  preponderance  of  "all  the  evi- 
dence Introduced,"  be  Is  entitled  to  prevail, 
unless  Ibe  defendant  by  "the  preponderance 
of  evidence"  proved  an  Illegal  conslderatlpn. 
'Thus,  according  to  this  notion,  tbe  plaintiff 
has  Uie  burden  to  prove  the  consideration  as 
alibied  by  him  In  his  complaint  and  reply, 
and  Uie  defotdant  to  prove  it  as  he  alleged 
it  in  his  answer.  This  apparently  on  the  as- 
sumption that  tbe  defense  of  consideration 
pleaded  here  is  not  Inconsistent  with,  and  Is 
not  in  denial  of,  respondent's  allegations 
ctmcemlng  consideration,  but  consists  of  new 
matter  avoMing  the  effect  thereof.  But  Im- 
mediately following  this  quotation  from  re- 
Ofpondent's  brief  appears  the  following:  "And 
in  this  connection  It  is  but  proper  to  remark 
that,  if  the  plaintiff  In  tbe  case  by  a  prepon- 
derance of  the  evidmce  supported  the  al- 
l^tibns  of  the  complaint  and  reply,  in  tbe 
very  nature  of  things,  tbe  defendant  must 
fall  In  establishing  by  a  preponderance  of 
tbe  evidence  the  allegations  of  tbe  answer." 
Certainly ;  for.  If  the  respondent  by  a  prepon- 
derance of  all  the  evidence  supported  bis 
allegatloiu  of  consideration  as  alleged  by  blm 
tn  his  complaint  and  reply,  it  Is  somewhat 
difficult  to  perceive  bow  the  appellant's  al- 
legations of  consideration  could  also  be  sup- 
ported by  a  preponderance  of  tbe  evidence. 
But  by  this  confession  the  respondent  has 
destroyed  bis  claim  that  tbe  defense  of  con- 
sideration as  pleaded  was  new  and  affirma- 
tive matter,  and  not  merely  in  denial  of  or 
inconsistent  with  respondent's  allegations. 

Appellant  insists  that  tbe  respondent  hav- 
ing alleged  a  partieular  consideration  for  tbe 
notes,  and  the  appellant  that  there  was  no 
wmBlderatlon  except  an  lllef^l  one,  a  gam- 
blii%  transaction,  such  d^ense  la  not  new 
raattOT  by  way  of  confession  and  avoidance, 
.but  la  in  denial  of  respondent's  allegations 
because  Inconslsteot  therewith;  and  hence 
that  the  burden  of  proof  tn  tbe  flrst  instance 
was  upon  and  continued  to  remain  with 
the  respondent. 

[5, 8]  Tbe  complaint  and  reply,  of  course, 
should  be  taken  together  In  determining  the 
can^  of  action  stated.  Barrett  v.  Butler, 
6  Kan.  355.  The  pleaded  defense  was  not 
new  matter  by  way  of  confession  and  avoid- 
nnce.   Ck>rby  v.  Weddle,  57  Mo.  ^2. 

[41  In  this,  case  it.  was  not  necessary  for 


RBPORTEB  OJtali 

respondent  to  allege  tbe  «peclfle  conddera- 
tton,  because  under  the  statute  rtferred  to 
by  him,  a  consideratlcm  was  Implied  ftoni 
the  negotiable  quality  of  tbe  notes  aned  on. 
But  it  seems  that  when  si^  a  particalar 
allegation  is  made  It  must  be  proved  as  al- 
leged. Gould,  Pleadings,  16!^  164;  St^lim 
on  Pleadli^,  star  page  42S;  Dlckensheeti  r. 
Kaufman,  28  Ind.  2S1,  263. 

An  Instmctive  case  directly  In  point  m 
tbe  question  of  bordoi  of  proof  tB  Perl^  v. 
Perley,  144  Mass.  104,  10  K  B.  726.  There 
tbe  suit  was  upon  a  promissory  note  givoi 
by  defendant  to  plaintiff.  The  plaintlfr  put 
the  note  in  evidence.  Tbe  defendant  tben  of- 
fered evidence  tending  to  show  no  consider- 
ation. The  plaintiff  tb^  put  In  evidence  for 
the  purpose  of  showing  tbe  particular  con- 
sideration. Tbe  court,  holding  that  tbe  bur- 
den of  proof  was  upon  tbe  plaintiff,  said: 
"While  the  burden  of  proof  In  an  action  up- 
on a  promissory  note,  as  between  tbe  origi- 
nal parties,  is  upon  tbe  promisee  to  estab- 
lish tbe  fact  that  it  was  given  for  a  valu- 
able consideration,  the  production  of  tbe 
note  and  proof  of  the  defendant's  signature 
establish  a  prima  facie  Case  which  entitles 
tbe  plaintiff  to  a  verdict  But  tbe  burden  of 
proving  a  consideration  still  remains  upon 
the  plaintiff,  notwithstanding  tbe  presump- 
tion, and,  if  there  is  any  evidence  In  the 
case  on  this  point  on  behalf  of  the  defend- 
ant, tbe  plaintiff  must  show,  by  a  preponder- 
ance of  tbe  whole  evidence,  that  tlie  note 
was  given  for  a  valuable  consideration.  [Cit- 
ing cases.]  Where  a  party  having  the  burden 
has  given  competent  prima  facie  evidence  of 
consideration,  and  tbe  adverse  party  seeks 
to  meet  it,  not  by  producing  proof  that  would 
negative  this  proposition,  but  by  establishing 
another  and  distinct  proposition,  the  bnrden 
Is  upon  him.  Thus,  If  tbe  defendant  should 
seek  to  meet  tbe  prima  fade  case  made  by 
the  production  of  tbe  note  by  evidence  of 
payment,  the  burden  would  be  upon  bim 
to  show  It  *  *  *  But  evidoice  on  behalf 
of  the  defendant  may  tlistlnctly  meet  and 
tend  to  disprove  the  evidence  of  considera- 
tion of  tbe  plaintiff,  even  If  it  also  tends  to' 
establish  an  entirely  different  state  of  facts 
from  that  on  which  the  plaintiff  seeks  to 
base  his  proof  of  consideration.  In  audi 
case  tbe  effect  of  proof  of  consld^atlon  by 
the  plaintiff  is  not  avoided,  but  is  met  and 
encountered;  and,  even  if  tbe  evidence  of 
the  defendant  tends  to  establish  a  different 
proposition  from  that  asserted  by  tbe  plain- 
tiff, It  is  still  for  tbe  plabiUff  to  sustain  tbe 
burden  which  rests  upon  him  of  proving 
the  consideration,  and  not  for  the  defendant 
to  show  that  It  does  not  exist  by  satisfying 
the  Jury  that  his  own  proposition  Is  Cor- 
rect" In  Huntington  v.  Shut^  180  Hbbs. 
371,  62  N.  E.  380,  91  Am.  St  Rep.  309,  that 
conrt  again  said:  "The  rule  Is  well  settled 
In  this  commonwealth  that,  In  an  action  on 
a  promissory  note^  tbe  burdm  of  proof  la 
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ui>un  the  plaintiff  to  estabUsb  the  fact  tbat 
It  Is  given  for  a  valuable  consideration. 
'Wbile  the  prodactloa  of  the  note,  with  the 
adniteslon  of  proof  of  tbe  signature,  makes 
a  prima  fiide  case,  yet  if  the  defendant 
pots  Id  eridenoe  of  a  want  of  consideration, 
tbe  burdrai  of  proof  does  not  shift,  but  re- 
mains upon  the  plaintltr,  who  mnst  satisfy 
tbe  Jnry,  by  a  fair  preponderance-  of  the  evi- 
dence, that  the  note  was  for  a  valuable  con- 
sideration." The  same  proposition  is  also 
well  stated  and  well  reasoned  in  Delano  t. 
Bartlett^  6  Cush.  (Mass.)  S64.  In  the  case 
of  Atlas  Bank  v.  Doyle,  9  R.  I.  76.  98  Am. 
Dec.  368,  11  Am.  Bep.  219,  the  court  said: 
"The  burden  of  proof  Is  Indeed  on  the  plain- 
tiff to  prove  a  valuable  consideration,  but  by 
presenting  the  paper  he  makes  a  prima  fa- 
cie case;  that  Is,  a  case  suffldlent  to  Justify 
a  verdict  for  bim  if  the  defendant  does  not 
rebut  it.  But,  If  the  d^endant  does  produce 
evidence  to  rebut  this  presumption,  the  bur- 
den is  still  on  the  plaintiff,  taking  all  tbe 
testimony  together,  to  show  a  valuable  con- 
sideration by  a  preponderance  of  the  evi- 
dence on  his  side.''  Tbe  following  cases  are 
also  to  tbe  same  effect:  Search  v.  Miller,  9 
Keb.  26,  1  N.  W.  975;  Clark  v.  HUls,  67  Tex. 
141,  2  S.  W.  356;  Gutta  Percha,  etc.,  Co.  v. 
City  of  Cleburne  (Tex.  Civ.  App.)  107  S.  W. 
157;  Small  v.  Clewley,  62  Me.  155,  16  Am. 
Itep.  410;  Goodenough  v.  Huff,  53  Vt  482; 
Muuistee  Nat.  Bank  v.  Seymour,  64  Mich. 
50,  31  N.  W.  140;  Bogle  v.  Nolan,  96  Mo. 
80,  9  S.  W.  14;  CampbeU  v.  McCormac,  90 
X.  C.  491;  Comney  v.  Macfarlane,  97  Pa. 
361;  Best  T.  Bocky  Ht,  etc.,  Bank,  37  Colo. 

149,  85  Pac  1124,  7  L.  E.  A.  (N.  S.)  1035 ; 
F.  L.  &  T.  Co.  V.  Siefke,  144  N.  I.  354,  39 
X.  E.  358;  Smith  v.  Sac  County,  11  Wall. 

150,  20  U  Ed.  102.  And  In  prljiclple  to  the 
same  effect  are  Leavitt  v.  Thurston,  38  Utah, 
351,  113  Pac.  77;  Scott  v.  Wood,  81  CaL  398, 
22  Pac.  871;  1  Daniel  Neg.  InsL  164;  4  Wlfr 
£v.  i  2493. 

Respondent  has  cited  no  case  or  authority 
which  makes  against  these  authorities.  He 
has  only  cited  1  PI.  &  Pr.  848,  and  31  Cyc. 
€78.  But  they  are  to  the  point  that  the  bur- 
den is  on  the  defendant  on  pleas  of  payment 
or  other  affirmative  matter  in  avoidance  or 
set-off  or  counterclaim.  He  has  cited  no 
case  that  upon  Issues  as  here  the  burden  of 
|iroof — the  onus  probandi~wa8  not  on  the 
plaintiff  to  show  a  valuable  consideration, 
but  on  the  defendant  to  show  an  illegal  or  no 
consideration.  There  are,  however,  a  num- 
ber of  cases  which  seemingly  bold  that  on 
a  plea  of  a  want,  failure,  or  Illegal  consid- 
eration the  burden  of  proof  is  on  tbe  defend- 
ant to.  prove  it.  8  Cyc.  225.  But  on  an  ex- 
amination of  them  it  will  be  seen  that  many 
of  them  refer  only  to  the  "burden  of  evi- 
dence," tbe  duty  of  proceeding  or  going  for- 
ward and  producing  or  bringing  forward  evi- 
dence in  support  of  the  proposition  of  a  want 
of  or  illegal  consideration,  and  not  the  onus 


probondl,  the  necessity  of  establlahlBg  tiie 
existence  of  snch  fact  or  prc^sitlon  by  evi- 
dence which  preponderates  to  a  legally  re- 
quired extent  as  against  all  counter  evldaicfc 
Hence  in  many  of  them,  and  as  is  illustrated 
in  Stevens  v.  McLocbhiQ,  120  Mich.  285,  79 
N.  W.  627.  and  cases  dted  In  7  Cent  Dig. 
Bills  ft  Notes,  I  1654,  we  ilnd  It  said  Qiat 
where  a  consideration  is  expressed,  or  there 
is  a  presumption  of  consideration,  the  bur- 
den of  showing  want  or  failure  of  consider- 
ation is  on  the  defendant;  but,  when  he 
has  given  evideoice  tending  to  Impeach  the 
consideration  of  a  ne^tlable  Instrument,  the 
burden  is  shifted  to  the  plaintiff  to  diow 
a  valuable  cousidaration.  Mow  that  is  not 
in  conflict,  but  in  harmony,  with  the  Mas- 
sachusetts and  other  cases  heretofore  dted. 
So,  when  we  once  understand  what  the  court 
means  by  the  term  burden  of  proof,  the  cas- 
es are  not  in  conflict  to  such  an  extent  as 
may  appear  on  first  blnsh.  At  an;  rate,  we 
think  the  rule  laid  down  by  the  Massachu- 
setts courts  to  be  the  logical  one.  So  on 
this  point  we  hold:  That  in  a  suit  on  a 
negotiable  instrument  the  instrum^t  Is 
deemed  prima  fade  to  have  been  given  for  a 
valuable  consideration,  and  every  person 
whose  signature  appears  thereon  to  have 
been  a  party  thereto  for  value;  that  upon 
an  issue  of  an  Illegal  consideration  the  plain- 
tiff makes  out  a  prima  facie  cose  of  a  val- 
uable and  legal  consideration,  by  the  produc- 
tion of  the  note  and  proof  of  signature,  and 
may  then  rest  on  the  presumption  of  a  val- 
uable consideration;  that  the  burden  of  evi- 
dence, or  duty  of  proceeding,  If  he  chooses 
to  overcome  such  presumption,  then  devolves 
on  the  defendant  to  bring  forward  evidence 
tending  to  show  an  Illegal  consideration, 
which,  if  done  by  him,  dissipates  or  over- 
comes the  presumption,  th^  if  tbe  plaintiff 
seeks  to  overcome  the  effect  o^  or  encoun- 
ter, the  evidence  so  adduced  by  the  defend- 
ant, he  is  required  to  support  the  presump- 
tion by  producing  evidence  showing  a  valu- 
able and  legal  consideration,  but  in  such 
case,  and  upon  such  proof,  the  plaintiff  on 
the  whole  case  has  the  burden,  the  onus  pro- 
bandl,  of  showing  by  a  fair  preponderance 
of  all  the  evidence  a  legal  and  valuable  con- 
sideration; and  where  he,  as  here,  has  spe- 
cifically alleged  a  particular  consideration  to 
so  prove  it  as  alleged. 

In  the  case  at  bar  the  evidence  of  bofh 
parties  was  directed  to  the  single  <iQee%lon 
of  the  consideration- for  the  notes.'  There 
was  nowhere  in  tbe  appellant's  pleadings 
or  evidence  anything  by  way  of ■' confession 
and  avoidance  of  resirandent's  claim  of  con- 
sideration. And  from  what  we  have  said 
It  follows  that  th6  burden  of  proof  is  on  the 
respondent  to  satisfy  the  court  by  a  pre- 
ponderance of  the  evidence,  not  ,only  tbaift 
there  vras  a  valuable  consideration  for  ^e 
notes,  but  tbat  the  constdMratlon  was  u  al- 
leged by  him. 
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[1]  This  brhigs  tia  to  an  examination  of 
the  evidence  adduced  by  the  partlea  relative 
to  the  consideration.  The  re^ndent  testi- 
fied that  the  stodc  was  sold  In  three  lots  on 
the  Salt  Lake  Stock  &  Mining  Elkchang^  2 
of  50  shares  each  and  1  of  100  shares.  He 
further  testified  that  Mood  did  not  deliver 
the  stock  within  the  30  days  for  delivery, 
and  that  he  bought  the  stock  about  March 
28tb  at  $42.25  per  share,  and  let  Moon  have 
the  same  at  that  price  to  cover  his  short 
sales  and  tvlth  wbich  to  make  snch  deliyer- 
les.  As  to  the  first  parcel  of  60  shares  the 
respondent  testified  that  that  was  sold  to 
one  &[arlx  at  $19.65.  Shorten,  another  wit- 
ness for  respondent,  testified  that  he  was 
assistant  secretary  of  the  Elzcbange,  and 
that  from  the  records  of  the  Exchange  of 
rebruary  28,  1902,  It  appeared  that  on  that 
date  Hudson  sold  to  Marix  50  shares  of  Daly 
West  stock  at  $19.65,  seller  30.  MarIx  tes- 
tified on  behalf  of  respondent  that  on  that 
date  be  purchased  from  Hudson  50  shares 
of  Daly  West  stock  for  future  delivery,  a 
30-day  transaction,  and  that  the  stock  was 
delivered  March  15th.  Respondent,  when 
asked  when  he  delivered  the  Marlx  stock, 
said  he  could  not  remember.  No  testimony 
was  given  In  any  wise  tending  to  show  the 
particulars  of  any  sale  of  the  next  50  shares, 
nor  of  Its  delivery,  except  the  general  state- 
ment Of  the  respondent  that  to'  the  best  of 
his  recollection  he  sold  200  shares,  and  that 
he  settled  with  Moon  on  March  28th,  and 
let  him  have  200  shares  of  his  own  stock 
to  fill  the  entire  200  shares  of  short  sales. 
As  to  the  other  100  shares  respondent  testi- 
fied that  this  sale  was  made  to  one  Bamberg- 
er, a  30-day  sale;  that  he  did  not  know 
whether  he  made  the  delivery  to  Bamberger 
before  or  after  the  settlement  with  Moon, 
March  28th.  But  Bamberger  testified  on 
behalf  of  resiwndent  that  he  bought  on 
March  15,  1902,  100  shares  of  Daly  West 
stock  from  respondent  at  $18.85  per  share; 
that  he  thought  It  was  a  30-day  sale;  that 
his  book  or  record  showed  that  on  March 
19th  there  was  an  entry  indicating  that  it 
was  delivered  March  19th;  that  the  deliv- 
ery as  Indicated  by  the  book  was  made  by 
one  Ohemdorfer's  I-O-TJ  for  100  shares  of 
Daly  West  stock.  Obemdorfer,  called  by 
respondent,  testified  that  on  March  18,  1902, 
he  borrowed  250  shares  of  Daly  West  stock 
from  Hudson,  and  gave  him  an  I-O-U  for  It; 
that  he  afterwards  took  It  up,  and  that  he 
took  up  100  shares  Of  it  for  Bamberger 
March  18,  1902,  by  delivering  to  him  the 
stock  on  that  date.  Respondent  further  tes- 
tified that  the  stock  was  worth  about  $19 
on  March  15th;  that  the  price  was  fluctuat- 
ing back  and  forth,  and  not  until  about  the 
20th  did  It  go  higher;  that  It  advanced  very 
rapidly  between  the  20th  and  28th  of  March, 
practically  doubling  In  that  time. 

Now,  idalntlflT  does  not  claim  that  he  had 
any  anthority  whatever  or  any  order  to  close 


any  of  these  deala  prior  to  IforeSi  2SOi;  and 
it  does  not  appear  that  thm  wu  maj  iiib> 
stanttal  loss,  or,  indeed,  any  loss,  on  Qie 
160  shares  sold  and  ddlvered  to  Harlx  and 
Bamberger.  Yet  the  evidence  without  dis- 
pute shows  that  the  settlement  for  whldi 
the  notes  were  given  proceeded  on  the  theory 
that  there  had  been  a  loss  of  over  $22  a 
share  on  200  shares  of  the  stock,  a  theory 
utterly  Inconsistent  with  the  evidence  put 
In  by'  the  plaintiff.  That  Is,  the  theory  al- 
leged by  him  and  on  which  he  tried  the  case 
was  that  he,  as  Moon's  broker,  for  him 
and  on  his  order,  sold  "short"  200  shares 
of  the  stock  at  $19.65  and  $18.85,  dellv^ 
80  days,  and  that  to  meet  such  deliveries  he 
alleged  that  Moon  on  Mardi  28th  gave  him 
an  order  to  buy  200  shares;  that  on  that  day 
respondent,  for  such  purpose,  bonght  20O 
shares  at  $42.25  and  delivered  them  to  the 
parties  to  whom  the  200  shares  had  thereto- 
fore been  sold  on  Moon's  acconut;  and  that 
for  this  difference,  and  in  settlement  of  it, 
were  the  notes  and  mortgage  given.  Bnt 
respondent's  own  evidence  does  not  sustain 
his  theory,  for  he  testified  that  he  sold  the 
first  50  shares  to  Marlx ;  Marlx,  his  own  wit- 
ness, that  he  on  Febmary  28th  bought  50 
shares  of  Hudson  at  $19.65,  bnt  that  soch 
shares  were  delivered  to  him  on  March  15th. 
Respondent  further  testified  that  on  or  about 
March  Idth  he  sold  100  shares  to  Bamben^. 
Bamberger,  his  own  witness,  testified  that 
he  then  bought  200  shares  of  Hudscm,  100 
at  $18.85  and  100  at  $19;  and  he  and  Obem- 
dorfer, another  of  respondent's  witnesses, 
testified  that  that  stock  was  delivered  on 
the  18th.  The  respondent  himself  testified 
that  the  stock  did  not  advance,  bnt  fluctu- 
ated until  the  20th,  and  between  the  aOth 
and  28th  It  took  a  phenomlual  leap  and  dou- 
bled, or  more  than  doubled.  .  So  plalntltTs 
own  evidence  clearly  shows  that  on  March 
28th  there  was  no  occasion  to  purt^ase  stock 
to  meet  deliveries  ot  stock  sold  on  Moon's 
account,  for  the  evidence  Indisputably  shows 
that  such  deliveries  were  made  days  before, 
and  at  no  substantial  loss  to  respondent 
And,  too,  let  It  be  noted  that  the  plaintiff 
had  $400  of  Moon's  morxy  for  a  margin. 

Nor  did  respondent  sustain  his  allegation 
that  Moon  gave  him  an  order  on  March  28th 
to  purchase  200  shares  of  the  stock.  Re- 
spondent himself  In  snch  respect  on  bis 
direct  examination  testified:  **I  bought  the 
stock  on  the  board  and  curb,  and  In  Boston 
and  I  think  In  Michigan,  along  about  the 
28th  of  the  month,  and  part  of  that  stock 
had  cost  me  less  than  the  market  value  on 
March  28th.  I  also  bought  some  on  the 
market  of  March  28th,  how  much  I  don't 
remember.  When  Mr.  Moon  came  In  In  the 
evening  of  March  28th,  I  told  him  about  the 
stock  that  I  had,  and  consented  to  let  him 
have  the  200  shares  to  cover  his  short  sale 
at  $42.25,  which  was  below  the  market  value, 
and  very  sattsfactoxy  to  Mr.  Hotm  at  that 
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Udw.  I  knew  tbiat  Mr.  Moon  had  made  a 
very  serions  loss,  and  I  had  repeatedly  tried 
to  get  him  to  cover  his  Bto(^  but  he  woald 
not  do  it  He  thought  the  market  would  go 
down  again,  and  after  it  wa^  found  out  what 
the  trouble  was  then  everybody  was  damorlng 
for  stock,  and  he  was  anxious  to  close  his 
account  Q.  What  did  he  say  In  snbetance 
upon  that?  A.  Be  was  owing  me  the  200 
shares  of  ttodk,  and  I  consented  to  let  him 
In  at  $42.^.  Q.  When  you  say  be  was  owing 
you  200  shares  of  stock,  what  do  yon  mean? 
A.  I  mean  be  was  owing  on  those  contracts 
SOD  shares  of  stock*  for  which  I  was  liable 
to  others,  and  had  to  driver,  and.  he  consent 
ed  to  accept  the  stocks  I  had  bought  that 
day,  and  dose  his  account  at  the  basis  of 
$42^  a  share,  so  that  I  could  use  this 
rtock  to  make  the  deliveries  on  the  contract" 
The  evidence  on  behalf  of  the  respondent 
further  shows  that  he  was  speculating  in 
Daly  West  stoc^,  buying  and  selling  for  him- 
self as  well  as  fbr  others,  and  q;»ecnlated  on 
the  difference  between  the  Boat<»i  and  the  lo* 
»1  market  of  sn^  stodL  Had  the  stock  de- 
preciated, as  Moon  anUdpeted  It  woold,  and 
had  it  depre<dated  aay  one-half,  instead  of 
advancing  Its  full  value  as  it  did,  Moon  by 
reason  of  his  agent's  conduct  woul^.  have 
been  entirely  deprived  of  his  profit;  for,  had 
the  stock  depreciated  within  the  SO  days  to 
$5  or  $8,  and  had  Moon  tendered  it  or  caused 
it  to  be  tendered,  to  his  supposed  purchasers, 
they  could  well  hare  answered  that  tbey  al- 
ready had  the  stock  purchased  by  them. 
The  transaction  was  worth  nothing  to  Moon, 
even  though  the  stock  within  the  30  days 
might  have  depreciated  until  It  was  value- 
less. And  so,  by  his  supposed  agent's  con- 
duct and  manipulation,  Moon  stood  to  gain 
nothing,  but  to.  lose  everything.  Notwith- 
standing the  respondent -without  the  knowl- 
edge of  Moon,  had,  In  Tlolatlon  of  his  orders, 
long  before  the  expiration  of  the  30  days, 
and  at  about  the  time  of  the  sales,  d^vered 
the  stock,  nevertheless,  when  tlie  stock  was 
advancing  and  had  about  dotibled  in  value, 
he  demanded  of  Moon  more  margin.  And  In 
irarsnance  of  that  the  notes  and  mortgage 
were  given.  But  as  soon  as  respondent  had 
necnred  them,  and  on  the  same  day,  he  closed 
the  account  with  Moon,  and  then  loaned  him 
stock  at  $42.25  per  share  to  meet  the  deliv- 
eries to  Harlx  and  Bamberger — so  the  re- 
spondent testified— when  they,  days  before, 
already  had  their  stock  so  imrchased  by 
them  from  the  respondent  Was  the  respond- 
ent on  the  transactions  with  Marlz  and 
Bambei^r,  otat  the  difference  between  $42.29 
and  18.85  or  |19.65  on  each  share  sold  to 
them?  He  makes  no  such  claim,  and  the 
record  shows  that  he  substantially  was  out 
uothing  as  to  those  transactions.  What 
then,  does  he  seek  to  do?  To  himself  make 
the  difference  as  against  his  principal  be- 
tween the  mai^  price  of  the  sto^  on  the 


days  whoi  he  in-etended  to  his  princUwl  to 
have  sold  short  and  when  he  closed  the  deal 
with  his  principal,  March  28tb,  a  dUference 
of  about  |22  a  share,  or  about  Mi400  on  the 
200  shares.  This  the  law  will  n^t  tolfflrate. 
It  exacts  fidelity  and  loyalty,  not  disloyalty 
and  pwBonal  aggrandisement  in  fiduciary 
relations  between  iwincipal  and  agent 

So,  under  the  issues,  the  respondent  was 
required  to  show  what  he  alle^,  tliat  he, 
as  Moon's  agent,  sold  the  stock  short  and, 
as  his  agoit,  on  or  about  Mardi  28tii,  ou 
his  order,  purchased  and  delivered  the  stock 
to  those  to  wlunn  he  liad  theretofore  sold  it, 
and  that  the  sale  and  purchase  resulted  in 
the  loss  claimed.  This,  as  has  been  seen,  be 
failed  to  do.  and  thus  tailed  to  establish  the 
consideraticm  alleged  by  him;  and  therefore 
the  findings  made  by  the  court  in  such  re- 
q;>ect  if  not  wholly  unsupported,  are  filear^ 
ly  against  the  manifest  wel^  of  the  evi- 
dence^ 

We  have  thus  reviewed  the  case  on  re- 
spondent's evidence,  and  tm  his  theory  of  the 
case,  and  <m  the  theory  of  the  legality  of  the 
transaction.  Let  us  now  look  at  the  case 
from  the  appellant's  theory,  that  of  an  ille- 
gal transaction. 

[6]  Bvldence  was  given  by  Moon  which.  If 
believed,  tmded  to  show  that  the  trans- 
action was  a  gambling  and  Illegal  transac- 
tion. In  some  particulars  he  was  contra- 
dicted by  tile  respondent  In  others,  he  was 
corroborated  to  some  extent  by  facts  and 
Inferences.  His  evidence  tends  to  show  that 
he  was  speculating  on  the  future  market  of 
the  stock,  in  the  fall  of  prices,  by  maklug 
sales  of  stock  not  In  fact  to  be  or  intended 
to  be  delivered,  he  only  to  receive  or  pay 
the  difference  between  the  contract  price  and 
the  future  market  price  of  the  stock  within 
a  stated  period.  Such  a  transaction,  of 
course.  Is  lIlegaL  Now,  he  did  give  the  re- 
spondent orders  to  sell  for  him  short  200 
shares  of  the  stock,  delivery  30  days.  But 
Moon's  cMitentlon  Is  that  the  respondent 
though  be  sold  Daly  West  stoc^  on  the 
market  to  Marlx,  Bamb^er,  and,  divers 
other  persons,  yet  In  fact  sold  none  on  his. 
Moon's,  aocotmt;  but  that  the  reqxuident 
in  fact  himself  bonght  the  stock  from  Moon 
which  he  had  ordered  sold,  and  that  In  the 
transaction  Moon  became  and  was  the  sell- 
er and  the  reepondo^t  in  fact  was  and  be- 
came the  buyer.  So  that  their  ration.  In 
fact  was  not  that  of  principal  and  agent 
but  that  of  buyer  and  seller;  and  that  as 
such,  the  respondent  w^  knew  that  no  stock 
was  In  fact  to  be  delivered,  but  that  only  the 
difference  between  the  contract  price  and 
the  future  market  price  was  to  be  accounted 
for.  In  support  of  Moon's  theory  and  testi- 
mony the  following  exhibits,  referred  to.  In 
the  record  as  "D"  and  "E,"  w«re  put  in  evi- 
dence. Exhibit  D  is:  "Salt  Lake  City,  Utah, 
March  1st,  1802.   I  have  thU  day  sold  to 
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Charles  BL  Hudson  one  hundred  (100)  shares 
of  the  capital  stock  of  the  Daly  West  Mln- 
ing  Co.  at  Park  Git7,  Utah,  $10.60  per  share, 
seller  thirty  (80)  days,  accordinK  to  the  by- 
laws of  the  Salt  Lake  Stock  and  Mining  Ex- 
<diaQge.  Certified  checks  for  the  necessary 
twenty  per  cent  of  the  pnrcbaae  price  are 
d^iosited  in  escrow  with  by  each  par- 
ty to  this  contract,  the  terms  and  conditions 
of  which  are  hereby  acknowledged  and  ac- 
cepted. A.  T.  Uoon,  Belled.  Charles  B.  Hud- 
son, Bayer.  Beverse.  Mardi  20,  1902.  De- 
posit  as  margin,  two  hondred  dollars.**'  Ex- 
hibit E  Is  similar,  except  the  date,  iirtiich  is 
March  16th,  and  the  price  918.7<^  instead  of 
$10.00.  It  is  npon  all  sides  conceded  that 
these  documents  refer  to  the  transactiona  in 
question.  Thai  Is  conceded  by  the  respond- 
ent himself.  They  are  consistent  with  Uie 
appellant's  theory,  and  are  inconsistent  with 
the  respondent's.  They  on  their  face  show 
the  relation  of  the  respondent  and  Moon  In 
the  transaction  to  be  that  of  seller  and  buy- 
er and  not  of  agency.  And  the  record,  with- 
out dispute,  shows  that  as  between  them  no 
stock  was  in  fact  delivered,  and  a  fair  In- 
ference that  no  stock  was  intended  to  be  de- 
livered, and  the  undisputed  fact — the  most 
prominent  one  in  the  case — is  that  a  settle- 
ment was  made,  not  by  a  delivery  of  any 
stock,  but  merely  by  computing  the  differ- 
ence between  the  contract  price  as  evidenced 
by  Exhibits  D  and  E  and  the  market  price 
■of  the  stock  on  March  28th,  for  which  the 
notes  In  suit  were  given.  So,  whether  the 
respondent's  or  the  appellant's  theory  of 
the  case  be  adopted,  It  Is  clear  the  respond- 
ent on  neither  is  entitled  to  prevail. 

[7]  There,  however,  Is  a  finding  by  the 
court  as  to  one  Item  alleged  in  the  com- 
plaint, on  which  we  think  the  respondent  Is 
entitled  to  recover.  The  court  found  that 
the  respondent,  for  the  use  and  benefit  of 
appellant,  paid  taxes  on  the  property  cover- 
ed by  the  mortgage  amounting  to  .$277.48. 
This  transaction  is  entirely  separable  from 
the  other.  We  think  the  respondent  is  en- 
titled to  Jodgment  for  that,  together  with 
interest 

Our  conclusion  ther^ore  is  that  the  Judg- 
ment of  the  court  below  should  be  reversed 
and  tlie  case  remanded  with  directions  that 
the  findings  and  Judgment  be  vacated;  that 
the  court  make  findings  in  accordance  with 
the  views  herein  expressed ;  that  the  notes 
and  mortgage  be  canceled  and  surroidered ; 
and  that  the  respondent  be  given  a  }ud^ent 
for  the'  tax«  paid  amounting  to  $277.48,  to- 
gether with  Interest  at  the  rate  of  8  per  ceat 
'•p6v  annum  from  the  10th  day  of  March, 
190ft,  and  costs  in*  the  court  below,  each  par- 
ty to  ^y  his  own  coats  on  appe^-  8ocb  Is 
-the  order. 
-I  ■■-)  i    -  ; 

,  McCARTT,  a  J.,  and  p^RAtlP,  J.',  concur. 


(41  Utah.  MQ 

0<XPrSB6AN  dOAB  00.      LIDVT  at  at 
{Supreme  Court  of  Utah.   Feb.  8k  1013.) 

1.  GuABAimr  (I  72*)— ItaoiTAU  in  Bonn— 

CONOLUSIVEHiaS. 

A  ruaraator  is  estopped  to  dispute  the  ro- 
citals  of  bis  own  contract,  so  far  as  they  are 
material  and  not  violative  of  law  or  public 
policy ;  and  hence  a  trust  company  which 
guarantees  payment  for  goods  furnished  under 
a  contract  of  sate  is  estopped  to  deny  that  such 
a  contract  was  entered  Into. 

[Ed.  Note.— For  other  cases,  see  GuaraBty. 
Cent  Dig.  i  82;  Dec  Dig.  I^*] 

2.  OtrAURTT  01  61*>— RsLiAsi  or  Quauh* 

T0&— AOCBPTAITCK  OF  NoTES. 

A  guarantor  of  payment  for  goods  sold  on 
four  months*  credit  is  not  released  by  the  sell- 
er's accepting  notes  for  the  price  uiaturing 
within  that  tim& 

[Ed.  Note^For  other  cases,  see  Onaranty. 
CsDt  Dig.  I  71;  Dee.  Dig.  |^*] 

Appeal  from  District  Court.  Salt  Lak* 
County;   George  G.  A«nstrai|i^  Judgei 

Action  by  the  Gottsegan  Cigar  Company 
against  J.  R.  Levy  and  othera.  From  th» 
iudgmmi^  plaintiff  awetla.  Affirmed  aa  to 
defendants  Levy;  reversed  and  remanded 
as  to  defendant  the  Utah  Savings  Trust  Com- 
pany. 

Stephens,  Smith  &  Porter,  of  Salt  lake 
City,  for  appellant  Richards,  Richards  A 
Ferry,  of  Salt  Lake  City,  far  respondents. 

FRIQK,  J.  This  action  was  brought  to 
recover  the  value  of  merchandise,  which,  in 
the  complaint.  It  Is  alleged  was  sold  and  de- 
livered to  J.  R.  Levy  &  Bro.  at  Salt  Lake 
City,  Utah,  the  appellant  residing  at  New 
Tork  City,  the  payment  of  whlcA,  it  Is  aver- 
red, was  guaranteed  by  the  respondent 
Utah  Savings  &  Trust  Company,  hereaftw 
called  Trust  Company. 

There  is  no  dispute  with  regard  to  the 
facts,  which,  BO  far  aa  material,  are  tub- 
Gtantlally  as  follows: 

It  seems  that  the  appellant  prior  to  De- 
cember, 1907,  had  sold  certain  goods  to  the 
firm  of  J.  R.  Levy  &  Bro.,  a  partnerslUp 
doing  business  under  that  name  in  Salt  Lake 
City,  Utah,  and  that  at  about  that  time  the 
appellant  refused  to  extend  further  credit 
to  said  firm.  Pursuant  to  such  refusal,  J. 
R.  Levy  &  Bro.  on  the  20th  day  of  Decem- 
ber, 1907,  wrote  a  letter  to-  appellant  In 
which  considerable  surprise  is  expressed  at 
appellant's  refusal  to  extend  further  credit 
to  said  firm.  After  stating  that  the  firm  had 
entered  Into  business  arrangements  wherein 
It  became  necessary  for  it  to  obtain  certain 
goods  from  appellant  an  offer  was  made  by 
the  firm  whereby  the  payment  Cor  furthtf 
purchases  of  goods  for  the  'coming  year 
should  be  guaranteed  by  the  mother  of  the 
Levya,  who,  at  the  tlme^  was  In  New  Toik 
City.  In  the  lettn-  the  mother'a  tel^)hoDe 
number  in  New  York  was  given  app^ant 
and  it  was  requested'  to  take  the  matter  of 
extending  further  credit  up  with  her.  The 
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mother  Bome  days  thereafter  called  on  ap- 
lieltant  at  Its  pl&ce  of  business  In  New  York 
City,  and  an  arrangement  was  entered  Into 
whereby  appellant  agreed  to  sell  upon  credit 
certain  merchandise  to  the  Levys  during  the 
year  1908  upon  the  condition  that  the  credit 
shonld  not  exceed  $2,500  at  any  one  time, 
and  that  payment  for  goods  should  be  made 
In  four  months  from  the.time  any  particular 
consignment  of  goods  arrived  at  Salt  Lake 
City.  In  making  the  arrangement  with  the 
mother,  it  was  agreed  that  appellant  would 
advance  the  amount  of  $25  to  pay  the  pre- 
mium for  a  surety  or  guaranty  bond  to  be 
obtained  from  some  reputable  surety  pr  guar- 
anty company  whereby  the  payment  of  the 
goods  to  be  purchased  as  aforesaid  should 
l>e  guaranteed.  It  seems  that  the  arrange- 
ment between  the  appellant  and  the  mother 
was  by  her  communicated  to  her  sons  at  Salt 
Lake  City,  and  that  on  the  16th  day  of  Jan- 
uary following  they  Informed  appellant  that 
a  surety  bond  In  the  sum  of  f2,500  had  been 
obtained  from  a  surety  company,  whereby 
raid  company  bad  guaranteed  the  payment 
of  that  amount  if  credit  were  extended  by 
appellant  to  said  firm  for  the  period  of  one 
year  upon  tbe  conditions  named  in  the  bond, 
and  that  said  bond  would  be  forwarded  by 
the  Sure^  Company  to  appellant.  In  that 
letter  the  firm  also  reminded  appellant  of  Its 
promise  to  the  mother  to  pay  the  premium 
for  tbe  bond,  which  was  $25,  and  asked  that 
the  same  be  remitted  at  once,  which  was  ac- 
cordingly done.  In  the  same  letter  the  firm 
also  ordered  some  merchandise,  which  was 
purdiased  and  sold  pursuant  to  the  agree- 
ment aforesaid.  The  bond  aforesaid  was 
prepared  by  the  Surety  Company  at  the  re- 
quest of  J.  B.  Levy  &  Bro.  and  the  terms 
and  conditions  therein  contained  were  in- 
serted as  requested  by  them  without  the 
knowledge  of  appellant  The  bond  was  duly 
executed  by  both  J.  R.  Levy  &  Bro.  and  the 
Surety  Company,  and  the  material  parts 
thereof  are  as  follows:  That  the  firm  of  J. 
li.  Levj-  &  Bro.,  composed  of  J.  R.  Levy 
and  H.  S.  Levy  as  principals,  and  the  Trust 
Company  as  surety,  are  firmly  bound  in  the 
sum  of  $2,500,  payment  of  which  is  to  be 
made  to  the  appellant  upon  the  following 
conditions,  namely:  "Wbereas,  the  said  J. 
R.  I^vy  &  Brother  have  entered  into  a  con- 
tract with  the  Gottsegan  Cigar  Company  for 
the  term  of  one  y«ar  from  and  after  Jan- 
uary 1,  1908,  wherein  and  whereby  the  said 
J,  R.  Levy  &  Brother  have  agreed  to  pur- 
chase from  the  said  Gottsegan  Cigar  Compa- 
ny certain  assignments  of  cigars  and  pay  for 
the  same  within  four  months. after  the  said 
I'onjiignments  have  arrived  in  Salt  Lake  City, 
and  whereas,  tbe  said  .Gottsegan  Cigar  Com- 
Itany  have  agreed  to  sell  the  said  consign- 
ment of  cigars  as  tbe  same  may  be  ordered 
by  the  said  J..R.  I^evy  &  Brother,  providing 
the  said  J..R.  L^'y  &  Brother  will  give  a 
bond  in  the  sum  hereinbefore  named.  ,  Said 
l  oud  to.  gjis^sfint^  the  jjutymen^  for  Bald.con^ 


signments  of  cigars  within  four  months  from 
the  date  of  their  arrival  in  Salt  Lake  City 
as  aforesaid:  Now,  therefor^  the  condition 
of  this  obligation  Is  such  that  If  the  above 
bounden,  J.  B.  Levy  &  Brother,  shall  keep 
all  and  singular  the  covenants  and  agree- 
ments of  said  contract,  and  sball  pay  for  the 
said  consignments  of  cigars  wltbln  four 
months  from  the  date  of  their  arrival  in 
Salt  Lake  City,  Utah,  according  to  the  true 
Intent  and  meaning  of  said  contract,  then 
this  obligation  shall  be  void,  otherwise  to 
remain  in  full  fon»  and  vlrtu&"  At  the 
time  the  bond  was  forwarded  to  appellant, 
J.  R.  Levy  &  Bro.  Informed  it  by  letter  that 
the  contract  referred  to  in  the  bond  would 
forthwith  be  reduQed  to  writing,  and  for- 
warded to  It  also.  Tbe  contract  however, 
did  not  arrive,  so  the  attorneys  for  the  ap- 
pellant on  the  24th  day  of  February,  1908, 
pr^ared  a  contract  which  they  thought  con- 
formed to  the  conditions  named  in  tbe  bond- 
Tbe  proposed  contract  was  forwarded  to 
Salt  Lake  City  for  execution  by  the  firm. 
The  firm,  however,  failed,  to  execute  tbe 
same,  but  a  similar  contract  was  executed 
by  J.  R.  Levy  and  H.  Levy  personally, 
but  not  by  the  firm,  which  was  dated  on  the 
same  day  and  was  forwarded  to  appellant 
at  New  York  City.  Considerable  time  hav- 
ing elapsed  before  said  contract  reached  ap- 
pellant, its  attorneys  suggested  that  a  new 
bond  be  executed  in  which  the  contract,  as 
reduced  to  writing,  shonld  be  recited  or  re- 
ferred to  in  terms  so  as  to  avoid  any  con- 
troversy that  might  arise  wltb  respect  to  the 
Identity  of  the  contract  which  was  mentioned 
In  tbe  bond.  The  Trust  Company  agreed  to 
issue  such  a  bond  on  payment  of  a  second 
premium,  and  upon  being  again  indemnified 
by  the  mother  of  J.  R.  Levy  and  H.  S.  Levy. 
The  mother,  however,  insisted  that  she  had 
already  Indemnified  the  Trust  Company,  and 
refused  to  further  indemnify  It  The  manr 
ager  of  the  Trust  Company  therefore  re- 
turned the  additional  premium  which  appel- 
lant bad  forwarded  for  a  new  bond,  and  in 
closing  the  letter  he  referred  to  the  bond 
matter  as  follows:  "We  understand  frem 
your  Mr.  Simons  that  tbe  whole  matter  will 
rest  as  It  is."  In  reliance  on  the  bond,  ap- 
pellant during  tbe  year  1908  sold  and  ship- 
ped to  the  firm  of  J.  R.  Levy  &  Bro.  a  con- 
siderable amount  of  merchandise,  of  which 
there  remained  unpaid  wben  this  action  was 
commenced  the  sum  of  $1,200.25.'  Among 
tbe  consignments  shipped  there  were  four  of 
$225  each,  and  one  of  $229,  for  which  notes 
were  given  by  the  firm  of  J.  R.  Levy  &  Bro., 
signed  tbus :  "Sam  Levy  Sons  by  Joe  Levy." 
All  of  the  foregoing  consignments  were  ship- 
ped within  the  year  mentioned  In  the  bond, 
and  the  notes  given  as  aforesaid  were  made 
payable  in  four  months  from  the  dates  there- 
of; that  Is,  the  debt  or  account  was  evi- 
denced by  the  notes  aforesaid-  Why  they 
were  signed  "Sam  Levy  Sons"  is  not  made  to 
appear,  except  that  J.  R.  Ley^  &3ro.  wec^ 
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the  snccessors  of  Sam  Levy  Sons.  We  only 
mentfon  this  manner  of  the  idgnatnre  because 
It  appears  In  the  record,  not  because  it  la 
controlling  or  even  material  In  arrlrlng  at 
the  result  Appellant  it  appears  made  efforts 
to  collect  the  notes  aforesaid,  but  without 
success.  The  action  is,  however,  not  based 
upon  the  notes  which  were  In  appellant's 
possession  at  the  time  of  trial,  and  were  in- 
troduced In  evidence  by  it  and  are  made  a 
part  of  the  record,  but  the  action  la  based 
upon  the  original  claim  or  demand. 

The  court  made  findings  in  which  the  fore- 
going facts  are  stated  with  much  detail  and 
at  great  length.  Notwithstanding  the  fact 
that  the  evidence  Is  without  dispute  and  the 
conditions  of  the  bond  sued  on  are  fully  set 
forth  in  the  findings  of  the  court  In  which 
it  is  rented  that  a  contract  was  duly  en- 
tered into  between  appellant  and  the  firm 
of  J.  R.  Levy  &  Bro.  respecting  the  sale 
of  the  merchandise  in  question  and  the  cred- 
it that  was  to  be  given,  the  court,  neverthe- 
less, found  that  "there  was  no  agreement, 
either  oral  or  written,  existing  between  the 
plaintiff  (appellant)  and  the  defendants  J. 
R.  Levy  and  H.  8.  Levy  or  J.  R.  Levy  ft 
Bra  for  the  sale  of  merchandise  of  any 
kind  to  said  defendants,  on  credit  or  other- 
wise." It  was  also  found  that  J.  R.  Levy 
&  Bro.  never  acted  under  the  bond  sued  on ; 
that  the  several  amounts  we  have  herein 
set  forth  "were  settled  for  with  notes  as 
aforesaid  signed  by  the  Sam  T^ery  Sons  Cigar 
Company,  which  the  plaintiff  (appellant)  ac- 
cepted In  settlement  for  said  goods  and  still 
holds."  The  court  found  as  conclusions  of 
law  that  appellant  was  entitled  to  Judgment 
against  J.  R.  Levy  and  H.  S.  Levy  for-  the 
amoont  sued  for,  which,  with  interest,  at  the 
time  of  trial,  amounted  to  $1334.85,  and  that 
appellant  was  not  entitled  to  jodgment 
against  the  Trust  Company.  Judgment  was 
entered  accordingly,  from  whitA  this  appeal 
Is  prosecuted. 

[1]  The  findings  of  fact  and  conclusions 
of  law  are  stroiuonsly  assailed  by  the  appel- 
lant. We  cannot  see  how  the  findings  of 
fact  or  conclusions  of  law  can  be  sustained 
under  the  undisputed  evidence.  In  the  very 
teeth  of  the  recitals  in  the  bond  the  court 
found  that  no  contract  was  ever  entered  into 
between  ai^ellant  and  the  firm  of  J.  R.  Levy 
Jc  Bro.  The  Trust  Company  is  therefore 
relieved  from  the  effect  or  consequences  of 
Its  own  recitals  without  assigning  sufficient 
or  any  cause  therefor.  If  the  Trust  (Company 
had  any  cause  to  urge  why  the  recitals  in  the 
bond  should  not  be  considered,  or  that  It 
should  be  relieved  from  the  effects  or  conse- 
quences thereof,  such  cause  should  have  been 
fully  pleaded.  The  appellant  would  thus 
have  had  an  opportunity  to  either  admit  or 
deny  the  dalm,  and  the  court  could  then 
have  dlBi>osed  of  such  issue  before  it  proceed- 
ed to  set  aside  and  disregard  the  recitals  In 
the  bond.  The  Trust  Company,  under  the 
nndlsputed  facts  of  tbla  caae,  Ib  estopped 


from  questioning  its  own  recitals  whiA  It 
Inserted  In  the  bond.  No  attempt  was  made 
to  plead  OT  prove  fraud,  and  yet  tbe  Trnst 
Company  was  permitted  to  escape  tbe  conse- 
quences of  Its  own  recitals,  and  this,  too, 
where  such  recitals  were  made  at  a  time  and 
place  when  and  where  appellant  had  no  ap- 
[wrtunlty  whatever  ^ther  to  suggest  ot  in- 
vent any  statements  or  recitals  that  wtfe 
contained  In  the  bond.  That  the  surety  or 
guarantor  may  not  dispute  hfs  own  recitals 
which  are  material  and  relate  to  the  subject- 
matter  of  the  transaction,  where  sudi  trans- 
action is  not  Qulawfol  or  Is  not  probltiited  by 
public  policy  or'  some  statute,  Is,  we  fldnk. 
well  settled.  In  1  Brandt  on  Snretysbip  ud 
Guaranty,  t  62,  tiie  aatbor  says:  'fTbe  fen- 
eral  rule  Is  tiiat  sureties  are  estopped  to  deny 
the  facts  recited  In  the  obligations  signed  by 
them,  and  this  whether  the  recitals  are  true 
or  false  in  ftict  Having  once  solemnly  al- 
leged the  existence  of  the  facts,  they  cannot 
afterwards  be  heard  to  deny  It"  In  th$.t 
and  the  succeeding  sections  tbe  author  gives 
many  concrete  instances  where  tbe  oonrta 
have  held  snietles  and  guarantors  atoived 
from  denying  the  recitals  contained  In  their 
bonds,  ^e  author  of  Child's  Suretyship  and 
Guaranty,  after  stating  that  a  surety  or 
guarantor  may  assail  his  contract  for  fraud 
practiced  upon  him,  at  page  2S2,  says:  "A. 
surety,  as  a  rul^  cannot  vary  or  contradict, 
by  oral  evidence,  the  redtals  In  a  bond  which 
he  has  signed,  although  they  are  fSalse."  To 
the  same  effect  is  Stearns  on  the  Law  of 
Suretyship  1 19.  See.  alst^  20  Cyc  pp.  1421, 
1423.  In  Brown  &  Haywood  Co.  t.  Ugtm 
(O.  a)  d2  Fed.  856.  in  passing  upon  the  ques- 
tiou  now  under  consideration,  it  is  said: 
"This  bond  redtea  the  making  of  the  contract 
between  Long  and  Pierce  county,  the  due  ex- 
ecution of  the  Addison  bond  by  Addison  and 
the  other  suretlea,  and  th^  obligations  to 
Pierce  coimty  thereunder;  and  the  defend- 
ants ous^t  to  be  estopped  from  asserting  the 
contrary."  in  Remsen  v.  Graves,  41  N.  T. 
at  page  475,  the  New  Xork  Court  of  Appeals, 
speaking  through  Mr.  Justice  Haaon.  ex- 
presses the  same  thought  as  follows:  "The 
defendant  (the  guarantor)  cannot  be  permit- 
ted to  show  that  his 'bond  is  Invalid  on  the 
ground  that  it  was  issued  by  the  corporation 
for  a  purpose  not  authOTised  by  its  <diart». 
The  guaranty  of  paymoit-of  the  bond  by  tlie 
defendant  imports  an  agreemoat  or  nndutak- 
Ing  that  the  makers  of  the  bond  were  compe- 
tent to  contract  In  the  manner  tbey  have, 
and  that  the  instrument  Is  a  btndlnc  ddlga- 
tlon  upon  the  makers." 

So  here  the  Trust  Company  most  solemnly 
asserted  In  its  bond  that  a  certain  contract 
existed  in  which  merchandise  was  to  be  sold 
by  ai^llant  to  the  firm  of  J.  R.  Levy  ft 
Bro.,  and  further  asserted  that  it  would 
guarantee  the  payment  of  the  merdiandlae 
that  was  to  be  sold  If  sold  aa  conditioned  in 
the  cratrac^  whidb  ocndltiona  were  also  set 
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fortb  In  the  bond  Itself,  In  case  tiie  ttna  did 
not  pay  therefor  withtn  the  time  set  forth 
)D  the  bond.  Appelant  In  New  Tork  had 
agreed  upon  terms  and  condlttons  with-  the 
mother  of  J.  R.  Levy  and  H.  S.  Levy,  and 
they  had  accepted  the  terms  and  ordered  a 
bond  drawn  and  executed  by  the  Trust  Com- 
pany In  conformity  with  that  agreement, 
whlcb  was  done.  Appellant  sold  the  mer- 
chandise relying  on  the  bond.  True,  It  at- 
tempted to  have  a  new  bond  Issued  after  it 
discovered  that  the  original  contract  had  not 
been  reduced  to  writing  in  order  to  prereait 
the  very  controversy  which  arose  at  the  trial. 
Appellant,  however,  failed  to  obtain  a  new 
bond  for  the  sole  reason  that  the  Levys  were 
either  unable  or  unwilling  to  again  indemnify 
the  Trust  Company  for  such  new  bond.  The 
general  manager  of  the  Trust  Company,  with 
full  knowledge  of  all  the  facts,  then  assured 
appellant  that  matters  could  rest  as  they 
were.  In  addition  to  the  foregoing  author- 
ities, we  refer  to  the  following,  all  of  which 
In  some  way  Illustrate  concrete  instances 
where  the  courts  have  held  that  sureties  or 
guarantors  were  estopped  from  questioning 
the  material  and  lawful  recitals  in  their 
bonds:  McLaughlin  v.  McGoveru,  34  Barb. 
(N.  T.)  208 ;  Duffee  v.  Mansfield,  141  Pa.  507, 
21  Atl.  675;  Hauser  &  Son  T.  Eyan,  73  N.  J. 
Law,  274,  63  Atl.  4;  City  of  Madison  v. 
American  Sanitary,  etc.,  Co.,  118  Wis.  480, 
95  N-  W.  1108;  Bed  Wing  S.  P.  Co.  v.  Don- 
nelly, 102  Minn.  192,  113  N.  W.  1,  120  Am. 
St  Bep.  619:  FldeUty  &  Deposit  Co.  v.  Mo- 
bile County,  124  Ala.  144,  27  South.  386.  We 
are  of  the  oj^on,  therefore,  that  the  court 
committed  grlevooa  error  when  It  found  con- 
trary to  the  recitals  In  the  bond  that  no  con- 
tract had  been  entered  Into  for  th«  sale  of 
the  merchandise  In  (jneation. 

[X}  The  conduBion  of  law  that  the  Trust 
Company  la  not  Uable  upon  Its  bond  la  no 
donbt.  In  port  at  least,  baaed  upon  the  flnmng 
that  notes  were  glyen  In  "settleuen^  as  it 
Is  found  (to  the  merchandise.  It  will  be 
obsored  that  tbe  period  of  credit  provided 
for  in  Hie  bond  was  tiut  payment  should  be 
made  in  four  months  from  the  date  of  fiie 
arriral  of  the  goods  In  Bait  Lake  01^.  None 
of  the  not^  was  given  for  a  lonfer  time  tiian 
foor  months.  The  time  of  oedit,  Uuxetore, 
■WA8  not  extended  b^ond  the  time  provided 
for  in  the  bmid.  In  view  o^  this  fact,  we 
are  nnable  to  conceive  hdw  the  taking  of 
tbe  notes  could  have  affected  appellant's 
Tight  to  rely  npon  and  enforce  tbe  txmd. 
There  was  no  proof  that  the  notes  were 
either  given  or  reodved  as  payment  for  the 
merdiandlse.  The  only  possible  ettect  these 
notes  could  have  had  was  to  evidence  the 
actual  amount  due;  that  Is,  tbe  notes,  in 
legal  effect,  amounted  to  no  more  than  to 
make  that  transaction  the  same  as  an  ac- 
count stated  between  the  parties.  The  g^- 
.eral  rule,  with  regard  to  whether  the  taking 
oC.  ^missory.  notes  constitutes  payment  of 


the  original  demand  or  dabn  Is  well  stated 

in  30  Cyc  1194,  thus:  'In  the  absence  of 
an  agreement  between  the  parties  that  It  is 
to  be  received  as  payment,  the  common-law 
rule  which  prevails  in  England  and  has  been 
adopted  without  question  in  nearly  all  of 
the  states  In  this  country  Is  that  a  draft  or 
bill  of  exchange,  acceptance,  order,  or  prom- 
issory note  of  tbe  debtor  is  not  a  payment 
or  an  extinguishment  of  the  original  demand. 
And  the  same  rule  applies  to  the  bill,  note, 
order,  or  acceptance  of  a  third  person  given 
by  the  debtor  to  the  creditor." 

This  seems  to  be  the  accepted  doctrine  in 
all  of  the  states  except  Indiana,  Maine,  Mas- 
sachusetts, and  Vermont,  where  the  common- 
law  rule,  for  some  reason  not  material  here, 
does  not  prevail.  In  32  Gya  169,  13ie  rule 
with  respect  to  tbe  effect  tbe  taking  of  a 
promissory  note  has  upon  surety  contracts  is 
stated  thus:  "In  the  absence  of  agreement, 
a  note  given  for  a  debt  by  the  principal,  or 
by  a  surety,  does  not  as  a  general  rule  con- 
stitute payment  of  such  debt."  There  Is-  no 
evidence  whatever  that  the  notes  In  this  case 
were  given  or  received  In  payment  of  the 
original  demand  or  account,  but  there  is 
abundant  evidence  to  the  contrary.  In  the 
following  cases  It  is  held  that  notes  taken 
under  drcumstances  like  those  in  the  case 
at  bar  do  not  affect  the  liability  of  the  sure- 
ty or  guarantor,  and  that  the  taking  of  notes 
under  such  clrcnmstances  does  not  affect  tbdr 
liability,  unless  the  time  of  paymoit  or  cred- 
it Is  extended.  Penny  v.  Crane  Bros.  M^. 
Co.,  80  111.  244;  Best  Brewing  Co.  v.  Tlnter^ 
um,  07  UL  App.  665;  Fifth  Mkt  Bank  t. 
Woolsey,  SI  App;  Dtv.  ei,  02  N.  T.  Suppu 
827;  ^e  Belting  Ca  t.  Parker,  21  Aro- 
Dlv.  100,  47  N.  T.  Supp.  400;  Lennox  v.  Uur- 
phy,  m  Mass.  870.  60  N.  a  646.  In  the  last 
case  dted  the  legal  effect  ot  takinc  notes  un- 
der drcumstances  somewhat  sbnllar  to  those 
In  the  case  at  bar  Is  stated  to  be:  "Tbe 
notes  were  given  for  leather,  and  we  do  not 
perceive  what  difference  the  cbange  in  the 
form  of  the  indebtedness  made  wltii  r^rd 
to  the  plaintiff's  contract  althougli  as  a  mat- 
ter of  hookkee^g  the  notes  may  have  been 
charged  on  a  separate  page."  In  the  case  of 
Page  Belting  Co.  v.  Faxkw,  supra,  notes  were 
given,  as  in  this  case,  by  the  same  firm  signed 
by  a  different  name,  yet  It  was  hdd,  as  it 
always  should  be,  that  the  giving  of  notes 
under  such  circumstances  could  not  affect 
the  liability  of  tile  surety  or  guarantor.  We 
think  that,  under  Oie  undisputed  tacts,  the 
court's  flndings  cannot  be  permitted  to  stand,  * 
nor  can  its  condusions  of  law  tliat  tbe  Trust 
Company  Is  not  liable  upon  the  bond  In  ques- 
tion prevail.  We  are,  however,  again  re- 
minded' that  sureties  are  tbe  favorites  of  the 
law.  But,  after  granting  that  as  an  abstract 
proposition,  what  la  there  in  this  case  upon 
which  the  doctrine  can  be  given  any  effect? 
Sureties  no  doubt  have  the  right,  not  only 
of  imposing.,  tiw  piedse  conditions  upon 
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whldi  Oter  win  be  bound,  but  tb^  also  have 
ifae  rli^t  to  Inaist  that  thoM  eondltioiu  be 
aot  departed  firom  In  a  material  matter.  In 
what  way  have  Uie  oondltiozis  contained  in 
the  bond  In  question  bem  violated  or  Oepaxt' 
ed  from  bf  appellant?  Where  a  surety,  aa 
liere,  gaaranteea  tbe  payment  of  a  debt,  cer- 
tainly the  creditor  is  not  prohibited  from  at- 
tempting to  collect  the  same  ^m  Ub  j^rind- 
pal  debtor,  and  to  that  end  the  creditor  may 
act  in  accordance  with  known  and  establish- 
ed business  methods  unless  forbidden  to  do  bo 
in  tbe  bond.  In  this  case  the  district  court, 
so  far  as  we  can  discover,  absolved  tbe  Trust 
Company  from  its  obligation  to  pay  upon  tbe 
sole  ground  that  appellant  demanded  and  re- 
c^ved  tbe  notes  evidencing  the  debt  which  it 
attempted  to  collect  In  the  regular  and  nsnal 
way,  but  whlcb  notes  did  not  extaid  the 
credit  or  time  of  payment,  beyond  tbe  time 
limited  In  the  bond.  If  this  is  sufficient  to 
avoid  a  surety  contract,  we  fear  It  must  be 
placed  upon  the  ground  that  sureties  are 
more  than  the  mere  favorit«i  of  the  law. 

The  findings  of  fact  and  conclnsions  of 
.law  In  favor  at  the  Trust  Company,  so  far 
as  they  are  In  conflict  with  the  views  stated 
herein,  are  hereby  vacated  and  set  aside,  and 
the  Judgment  In  favor  of  said  Trust  Com- 
pany is  reversed  and  the  cause  Is  remanded 
to  the  district  court  of  Salt  Lake  county, 
with  directions  to  grant  a  new  trial  as 
.against  said  company,  and  to  proceed  with 
thie  case  in  accordance  wltb  tbe  views  ex- 
pressed in  tbe  forgoing  oplnicm. 

The  Judgment  against  J.  B~  and'H.  S.  Levy 
is  affirmed,  appellant  to  recover  costs. 

-    BCcGARTT,  a  J.,  and  STRAUP*  7„  concur. 


m  Idmbo  485) 

BIHH0N9  T.  SIHHONa 
(Snpieme  Conrt  of  Idaho.    Feb.  28,  1018.) 

Costs  (i  61*)— Appobtioniccnt. 

Record  examined  In  this  case,  aod  held, 
that  the  costs  in  the  lower  court  should  have 
been  divided  between  tbe  parties,  and  taxed 
equally  Bgainat  each  <tf  tbe  parties  to  the  ac- 
tion. 

lEd.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  f  272;  Dec.  Dig.  |  61.*] 

Appeal  from  District  Court,  Fremont  Coun- 
ty: James  G.  Gwlnn,  Judge. 

Replevin  by  A.  H..  Simmons  against  Charles 
C.  Simmons.  Judgment  for  plaintiff,  condi- 
tioned on  tbe  payment  of  a  Uen  adjudged 
to  exist  against  the  property  In  favor  of  de- 
fendant, and  plaintiff  appeals.  Modified  and 
affirmed. 

A.  S.  DlclElnson,  of  BlackfoQt,  for  appel- 
lant Soule  ft  Soule,  of  SL  Anthony,  tor  re- 
spondent 

AILSHIB.  a  J.  This  case  presents  a 
rather  novel  situation.    The  plaintiff  com- 


menced his  action  in  the  probata  court  of 
Fremont  county  in  daim  and  delivery.  Plain- 
tiff alleged  ownership  and  right  of  poasca 
slim.  Defendant  answered,  denying  tlu  al- 
legations of  the  complaint,  and  alleged,  that 
he  was  the  owner  of  the  property  and  en- 
titled to  the  possession  thereof.  He  fortber 
alleged  that  during  his  ownerdiip  of  the  anl^ 
mals  he  had  cared  for  the  animals,  fed  tboa, 
and  made  certain  expenditures  on  aooonnt 
thereof,  amounting  to  the  i^gregate  sum  of 
¥221.  and  closed  vrith  the  prayer  that.  If  the 
court  shoidd  find  and  determine  that  the  de- 
fendant vras  not  the  owner  of  and  entitled  to 
the  possession  of  tbe  animals,  be  be  allowed 
to  have  the  said  amount  "dedared  to  be  a 
first  Ilea  on  tbe  said  animals  to  secure  the 
payment  of  tbe  samb"  The  probate  court 
entered  a  Judgment  In  &vor  of  the  plaintiff 
for  the  posse68i«i  of  the  anlmabi  and  tot 
his  costs  in  tbe  sum  of  f28.95,  "and  tbat  he 
pay  the  defendant  the  sum  of  $35."  Tbe  de- 
fendant appealed  to  tbe  district  court,  where 
the  case  was  again  tried,  and  a  Jury  found 
for  the  plaintiff  for  the  recovery  of  the  prop- 
erty mentioned  In  tbe  complaint  and  that 
the  plaintiff  pay  the  defendant  the  sum  of 
f  140.  Each  par^  thereupon  filed  a  cost  bUl, 
claiming  his  costs,  and  the  court  finally  de- 
nied tbe  plalntUTs  application  for  his  costs, 
and  allowed  the  defendant  to  recover  costs. 
Tbe  plaintiff  thereupon  appealed  to  this  court 
from  an  order  denying  a  motion  for  a  new 
trial,  and  from  the  order  of  the  court  in 
sustaining  tbe  objection  of  tbe  defendant  to 
certain  portions  of  plaintiff's  notice  of  mo- 
tion tor  a  new  trial,  and  from  the  order  of 
the  conrt  in  sustaining  the  defendants  mo- 
tion to  strike  the  reporter^  transcript  from 
tbe  files. 

The  proceedings  throi^bont  this  case  seem 
to  have  been  Irregular  and  informal.  We 
are  unable  to  find  any  reason  or  excuse  for 
the  court  striking  the  reporter's  transcript 
from  tbe  files.  In  view,  however,  of  the  fact 
that  this  case  seems  to  have  been  trans- 
formed from  an  action  in  replevin  to  a  suit 
in  equity  to  determine  the  respective  rights 
of  the  parties^  and  there  being  no  controvert 
in  this  court  over  the  Judgment  on  the  met- 
its  ss  between  the  parties,  allowing  the  one 
to  have  tbe  property  and  the  other  compensa- 
tion for  bis  services  as  rendered  in  feeding 
and  keeping  the  animals,  we  have  decided 
to  affirm  the  Judgment,  except  as  to  costs. 

In  tbe  matter  of  costs,  it  seems  to  as 
clearly  Inequitable  and  unjust  to  compel  the 
plaintiff  to  pay  his  own  costs,  and  tax  up 
the  costo  of  the  defendant  against  blm  also, 
where  the  court  and  Jury  have,  all  found 
that  he  Is  tbe  owner  of  the  property  and  that 
the  defendant  baa  no  title  to  the  property. 
The  defendant  baa  denied  at  all  times  tbe 
plaintiff's  ownership  and  right  of  possession, 
and  allied  that  he  was  the  owner  himself. 
It  was  necessary,  therefore,  for  the  plaintiff 
to  establish  his  ownership  before  the  de- 
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ftendant  could  estaMlflb  an  aglst^'s  lien.  We 
ure  satisfied  tbat  justice  In  this  case  would 
demand  tbat  tlift  whole  costs  of  tbe  case  be 
equally  divided  between  tbe  parties. 

Tbe  cause  will  tberefore  be  remanded, 
wltb  direction  to  tbe  trial  court  to  ascertain 
tbe  costs  Incurred  by  each  party  that  would 
be  chai^«able  and  taxable  under  tbe  law, 
and  to  divide  tbe  total  legal  costs  Incurred 
by  both  parties  equally  between  the  plaintiff 
and  defendant,  and  tax  the  same  accordingly. 
The  costs  of  thla  appeal  will  be  taxed  equal- 
ly against  the  appelant  and  respondent 

8ULUVAN  and  STEWART.  JJ,  concur. 


m  Idalio  EH) 

ELLIOTT  T.  McCRBA. 
(Snpxeme  Court  of  Idaho.    March  8,  1913.) 

1.  CoiraTiTimoHAi.  Law  74')— Dibtmbu- 

TION  OP  OOVBBNMINTAL  POWEBS  —  EM- 
CBOACHlfCnT  OIC  EXECUTITS  PoWEB. 

The  pravisiona  of  House  Bill  No.  92,  pass- 
ed by  tbe  twelfth  session  of  tb«  Lerislature, 
and  awroTed  February  21et,  entitled,  "An  act 
to  provide  for  the  establishment  of  drainage  dis- 
tricts, and  the  constructioD  and  maintenaDce  of 
a  syatcm  of  draioage,  and  to  provide  for  the 
meant  of  payment  of  the  costs  thereof,  and 
declaring  an  emergency,"  authorising  the  dis- 
trict Judge  of  the  judicial  district  in  which  a 
drainage  district  Is  located  to  appoint  the  drain- 
age commisoioners  for  the  district,  is  not  in 
violation  of  tbe  Constitution,  and  Is  not  an 
infringement  by  the  judicial  department  of  the 
state  government  upon  tbe  functions  of  tbe 
executive  branch  of  the  govesnment. 

[Ed.  Note.— For  other  cases,  see  Constitu* 
tional  Law,  Cent.  Dig.  S  124 ;  Dec.  Dig.  I  T4.*] 

2.  OfFICEBS  (I  5*)—Al>FOINTHENT— COKSTITD* 

TIOKAL  PBOVISION. 

Section  6,  art.  4,  of  tbe  state  Constitution 

Erovides  that  the  Governor  "shall  nominate  and, 
7  and  with  the  eonaent  of  the  Senate,  appc^nt 
all  officers  whose  ofllces  are  established  by  this 
Constitution,  or  which  may  be  created 'by  law 
and  whose  appointment  or  election  is  not  other- 
wise provided  for,"  and  this  provision  of  the 
Constitution  leaves  it  to  the  aiscretion  of  the 
Legislature,  when  creating  any  office  by  legisla- 
tive act,  to  prescribe  the  method  of  filling  the 
office,  and  to  de^gnate  tbe  officer,  board,  or  bodj 
that  shall  make  tbe  appointment,  and  in  case 
of  failure  on  the  part  of  tbe  Legislature  to  do 
so  the  Governor  is  vested  by  tlie  Constitution 
with  the  appointive  power, 

[Ed.  Note.— For  other  cases,  see  OSeers,  Cent 
Pig.  i  6;  Dec  Dig.  |  6.*] 

8.  OFnczBs  (I  2*)— AFPOiinmiT— CoNiTiTn- 

TIONAL  PBOVIBION. 

Under  tbe  provisions  of  House  Bill  No.  92, 
approved  February  21,  1913,  the  Legislature  has 
"otherwise  provided"  for  the  appointment  of 
drainage  oommissloners,  and  has  directed  tbat 
such  appointment  shall  be  made  by  the  district 
Judge.  This  was  a  legitimate  exercise  of  tbe 
ctmstitntiMial  aotlunity  -eonferred  npon  tlie  Lef- 
islature. 

[Ed.  Note. — For  other  cases,  see  Officers,  Geot 
Dig.  I  2;  Dec  Dig.  |  2.*] 

4.  Dbaihb  (I  67*)— AaunBHCMZB— ITmrouoTT 
— Vaudbty— '  'Tax.  " 

Hie  assessment  of  benefits  provided  for  In 
House  BUI  No.  92,  approved  February  21.  1913, 


is  not  a  "tax"  within  the  purview  and  mean- 
ing of  the  Constitution.  Section  6,  art.  7.  Tbe 
assessment  made  under  this  act  is  dependent 
wholly  upon  the  benefits  to  accrue ;  and,  where 
no  beueSts  will  accrue,  no  assessment  can  be 
made,  and  tbe  charge  is  one  in  rem  against 
the  specific  tracts  oC  land  assessed  for  boiefits 
and  to  the  extent  of  the  assessment  mily. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  H  73,  76,  91;  L>ec  Dig.  {  67.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8.  pp.  6S67-68SS.] 

5.  Watebs  and  Wateb  Goubses  (i  230*)— la- 

BIOATIOR  DiSTBICTB— BOKDB. 

The  provisions  of  House  Bill  No.  92,  ap- 
proved February  21,  1913,  for  the  bondiug  of 
a  drainage  district  without  a  vote  of  the 
people  within  the  district,  is  not  in  violation  of 
section  8.  art.  8,  of  the  stste  Constitution.  The 
indebtedness  there  provided  for  is  not  a  munici- 
pal indebtedness  contemplated  by  tbe  Constito- 
tion. 

W;Bd.  Note.— For  other  cases,  see  Waters  and 
Bter  Courses.  Cent  Dig.  |  819;  Dec.  Dig.  1 
230.*) 

Original  proceeding  for  mandamus  by  Ed- 
win E.  Elliott  against  Robert  S.  McCrea, 
clerk.  Demurrer  to  petition  oremiled,  and 
peremptory  writ  granted. 

Bldiards  &  Haga,  of  Boise,  for  plalntitr. 
Perky  ft  Crow,  of  Boise,  for  defendant 

AILSHIB,  a  J.  This  action  involves  tbe 
constitutionality  of  House  Bill  No.  92,  passed 
by  the  twelfth  session  of  the  Ij^lslatiire  and 
approved  by  tbe  Governor  on  tbe  2l8t  of 
February  last,  and  entitled,  "An  act  to  iwo- 
vlde  for  the  establlshnMaat  of  drainage  dls- 
trlcta,  and  tbe  conBtmctlon  and  maintenance 
of  a  vstem  of  drainage,  and  to  provide  for 
the  means  of  payment  of  the  costs  thereof, 
and  declaring  an  emergency." 

The  parties  have  spedflcally  waived  aU 
question  aa  to  the  procedure  adopted  for  the 
pnrpoees  of  raising  tbe  con^tatlonal  qaes- 
tl<mB  involved,  and  for  the  purposes  of  thla 
ase  both  parties  agree  upon  the  procedure. 

This  act  authorizes  the  creation  of  drain- 
age districts,  provides  for  the  selection  of 
the  necessary  officers,  and  tbe  procedure  to 
be  adopted  and  pursued  in  carrying  out  the 
objects  and  purposes  of  the  act  It  ml{^t 
w^  be  termed  the  complement  of  the  Irriga' 
tion  act  The  one  provides  for  bringing  wa- 
ter onto  the  laud  so  as  to  render  it  produc- 
tlre;  the  other  provides  for  getting  water 
off  of  land  BO  as  to  render  it  productive  and 
habitable. 

It  seems  that  a  petition  In  due  form,  signed 
by  the  requisite  npmber  of  landowners  In 
the  district  has  been,  presented  to  tbe  clerk 
of  the  district  court  in  and  for  Bonner  coun- 
ty, with  the  request  that  he  die  the  same, 
and  that  such  further  proceedings  be  taken 
as  required  by  the  act  for  the  formation  and 
organization  of  a  drainage  district  The 
clerk  has  refused  to.  file  tbe  petition,  or  to 
take  any  action  thereon,  upon  the  ground 
tbat  the  act  under  whidi  the  proceeding  Is 
instituted  ia  nnconstitntional  and  Told. 
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[1]  The  first  point  ni^ed  Is  that  the  act 
is  In  coDfltct  with  the  Constitution,  for  the 
reason  that  section  S  of  the  act  provides  for 
the  appointment  of  "drainage  commissioners" 
for  the  district  bj  the  judge  of  the  district 
court  of  the  Judicial  district  In  which  the 
drainage  district  Is  located,  and  that  the  act 
of  appointing  officers  is  purely  an  executive 
or  ministerial  duty,  and  Is  not  a  judicial : 
function.  This  objection  overlooks  the  pri- 
mary and  fundamental  question  underlying 
the  whole  proposition,  namely,  that  the  Leg- 
islature has  In  fact  spoken  and  acted,  and 
has  designated  the  officer  who  shall  make  the 
appointment  The  fact  that  this  officer  la  a 
Judge  of  a  court  does  not  render  it  any  more 
of  a  Judicial  act  than  if  mcb  act  were  per- 
formed by  Bome  ezecatlTe  w  mlnlBterlal  <tf- 
flcer. 

[2,  t]  Again,  the  Oonstltution  (section  6, 
art  4),  provides  that  the  Governor  "shall 
nominate  and,  by  and  with  the  consent  of 
the  Senate,  appoint  all  officers  whose  offices 
are  established  by  this  Constitution,  or  which 
may  be  created  by  law  and  whose  appoint- 
ment or  election  is  not  otherwise  provided 
for."  The  Constitution  Itself  provides  the 
method  of  selection  of  the  legislative,  execu- 
tive, and  Judicial  officers  named  tn  the  Con- 
stitution. The  framers  of  the  OonstltutloD, 
however,  could  not  foresee  what  offices  might 
"be  created  by  law"  subseqnently  enacted, 
and  so  they  provided  that  such  offices  should 
be  filled  by  the  Governor,  unless  the  appolnt- 
meit  or  election  should  be  "otherwise  pro- 
vided for."  The  Legislature  in  this  case  has 
"otherwise  provided."  They  have  clearly  ex- 
ercised their  constitutional  right  In  naming 
and  designating  the  person  or  officer  who 
shall  make  these  particular  appointments. 
Tbls  questltm  has  received  frequent  consider- 
ation by  tlie  courts,  and  they  have  almost  in- 
variably reached  the  conclusions  we  have  in- 
dicated. People  T.  Freeman,  80  Gah  233,  22 
Pae.  178,  13  Am.  St  Bep.  122,  and  note  at 
page  126;  State  ex  rel.  Sherman  v.  George, 
22  Or.  142.  29  Pac.  356,  16  U  R.  A.  737,  and 
note,  29  Am.  St  Rep.  686;  Ross  v.  Board, 
69  N.  J.  Law,  291,  05  AtL  810;  la  re  Terrett. 
34  Mont  325.  86  Pac.  206;  In  re  Byera,  72 
N.  T.  1,  28  Am.  Rep.  88. 

[(]  It  Is  next  argued  that  the  coUeetloo  of 
assessments  and  taxes  for  t>eneflts  under  the 
scheme  provided  in  the  act  In  question  does 
not  afford  due  process  of  law,  or  the  equal 
protection  of  the  laws,  «nd  is  therefore  In 
violation  of  aection  5,  art  7,  of  the  state 
Constitution.  The  first  r^ly  that  may  be 
made  to  this  contention  is  that  the  assess* 
meats  to  be  levied  aod  collected  under  the 
provisions  of  the  act  here  In  question  do  not 
constitute  a  tax  within  the  purview  of  the 
Constitution.  This  Is  rather  an  exercise  of 
the  power  of  the  state  for  the  general  wel- 
fare. Hagar  v.  Beclamatlon  District,  111  U. 
S.  701.  4  Snp^  Ct  663.  28  L.  Ed.  568;  Fall- 


brook  Irrt  Dlst  v.  Bradley.  164  U.  8.  lU; 
17  Sup.  Ot  66,  41  L.  lOd.  369;  McGUrery  t. 
City  of  Lewlston.  IB  Idaho,  S47,  90  Pa&  848. 
Under  this  act,  the  assessment  is  nuide  only 
according  to  benefits  to  be  received.  Where 
no  benefita  lotU  accrue,  no  MSCMmenf  can-  be 
made.  No  question  of  taxation  for  govern- 
mental purposes  or  for  the  maintenance  of 
the  governmental  functions  of  the  state  is 
imposed.  This  assessment  Is  made  In  pro- 
portion to  benefits  to  be  acquired,  and  Is  In- 
tended iwimarlly  to  serve  and  advance  the 
proprietary  interests  of  the  landowners  with- 
in the  district  and  to  tliat  end  serve  and 
advance  the  Interests  and  general  welfare  oC 
the  state  at  large.  Incidentally  this  may  and 
often  will  serve  and  Improve  the  public 
health  of  the  inhabitants  of  the  district  or 
render  a  district  habitable  which  otherwise 
would  be  uninhabitable.  To  our  minds,  the 
same  principles  of  law  which  would  sustain 
and  uphold  the  Irrigation  statute  should  sus- 
tain and  uphold  this  statute,  jpioneer  Irri. 
Dlst  V.  Bradley.  8  Idaho,  310,  68  Pac.  205» 
101  Am.  St.  Rep.  201 ;  Nampa  &  M.  Irr.  Dlst 
V.  Brose,  11  Idaho,  474.  83  Pa&  490;  Blssett 
V.  Pioneer  Irrl.  Dlst,  21  Idaho,  98,  120  Pac. 
461;  Pitmeer  Irri.  Dlst  v.  Stone,  130  Pac  882. 

[B]  Lastly,  it  Is  contended  that  the  plan 
provided  for  bonding  a  district  Is  violative 
of  section  3,  art  8,  of  the  state  Constitution. 
This  objection  must  fall  for  the  same  reason 
that  a  Uke  objection  failed  In  H<!Gllver7  v. 
City  of  Lewiston,  13  Idaho,  347,  90  Pac  348, 
Byms  V.  City  of  Sfoscow,  21  Idaho,  403.  121 
Pac  1034,  and  HIckey  v.  Oty  of  Nampa,  22 
Idaho.  46.  124  Psc  280,  namely,  that  the  as- 
sessment here  authorized  to  be  levied  runs 
against  each  specific  tract  or  parcel  of  land 
to  be  benefited,  and  the  amount  thereof  Is 
ascertained,  determined,  and  assessed  in  ad- 
vance so  that  every  property  owner  can  know 
Just  how  much  he  is  to  pay,  and  the  bond- 
holder can  ascertain  Just  the  extent  of  the 
claim  he  has  against  each  tract  of  land.  In 
such  case,  there  is  no  municipal  liability,  and 
no;  munldpallty  to  be  rendered  liable  for  the 
payment  of  the  Indebtedness. 

The  f  or^oii^  covers  all  the  objections  that 
have  been  raised  against  the  constitutionality 
of  this  act  We  find  no  constitutional  objec* 
tlon  to  the  act  on  any  grounds  urged.  The 
demurrer  to  the  petition  wUl  be  overraled, 
and  a  peremptory  writ  will  issue. 

SULLIVAN  And  STEWART*  JJ^  concni; 

(Z3  Idalko  4TS) 

S}z  parte  DATI9. 
(Supreme  Court       Idaho.    Feb.  27,  ISIS.) 

1.  Habkas  Cobpus  (I  109*>— PaocuDism— 
Dorr  OF  Judok. 

Section  8353  of  the  Bevised  Codes  of  Oa* 
state,  in  preicribl&ff  the  datiee  of  a  court  or 
judge  QpOD  a  hearing  on  return  to  a  writ  of 
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habeas  eorpm  provides,  among  other  thliiCB,  as 
follows:  ''The  coart  or  judge,  U  the  time  dar- 
ing wblcb  sncb  party  may  be  legall;  detained 
in  custody  has  not  expired,  must  remand  such 
party^  if  it  appears  that  he  Is  detained  in  cos- 
tody:  *  •  •  2.  By  virtaa  of  the  final  jndg- 
ment  or  decree  of  any  competent  coart  of  crim- 
inal juriadictioD,  or  of  any  process  issued  upon 
such  judgment  or  decree." 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Die  f{  97,  98;  Dec  Dig.  S  109.*] 

2.  Habeas  Cobpus  (I  105*)— Pbocxedinos— 
Dtterhinatioit  or  Ibsdes. 

Where  a  return  to  a  writ  of  habeas  corpus 
shows  that  the  petitioner  is  detained  by  tbe 
diief  of  police  of  Boise  CAty  in  the  city  jail 
thereof,  under  and  by  virtue  of  a  conunitment 
Issued  by  the  police  magistrate  of  Boise  City, 
which  commitment  Is  in  due  form,  r«ular  on 
its  face,  and  recites  that  the  prisoner  has  been 
convicted  of  the  vi<dation  of  a  city  ordinance 
and  sentenced  to  imprisonment  that,  un- 
der the  provisions  of  section  .83(3  uS  tiie  Revised 
Codes,  It  is  the  duty  of  the  conrt  to  remand  the 
prisoner ;  and  .that  the  court  has  no  authority 
to  Ko  back  of  the  commitment  or  process  on 
which  tbe  prisoner  is  held  and  examine  the  suf- 
fidcm^  of  a  complaint  upon  which  the  prisoner 
was  tried,  or  tbe  validity  and  regularity  of  a 
warrant  that  was  issued  thereon,  and  upon 
which  the  prisoner  was  arrested  In  the  first 
instance. 

tEd.  Note,— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  93,  94;  Dec.  JAg.  |  105.*] 

X  Habeas  Corpus  (|  4*)~NATnBr  of  Bhm- 

BDT— Bkvxkw  or  Pbookedihob. 

Ebibeas  corpus  cannot  be  resorted  to  or 
employed  as  an  appellate  remedy,  or  for  the 
purpose  of  reviewing  or  correcting  errors. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  4;  Dec  Dig-  i  4.*] 

4.  Habkab  Corpus  (8  4*)— Natubx  or  Rem- 
edy—Rrvikw  or  PBOCEBDIHGS. 

BiTorB  committed  in  the  ruling  upon  the 
stoffidency  of  a  criminal  complaint  or  upon 
the  legality  or  regularity  of  a  warrant  of  ar- 
rest, and  errors  committed  upon  the  trial  in  a 
rriminal  case,  must  he  reviewed  and  corrected 
on  appeal,  and  cannot  be  availed  of  by  the  de- 
fendant on  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Oor* 
pas,  Gent  Dig.  |  4;  Dec  Dig.  |  4.*] 

Orlgfaial  appHcation  bjr  Dalsey  Davis  for 
writ  of  babou  terpna.  Writ  Isaoed,  and 
beartng  had  on  retnm  thereto.  Writ  quash- 
ed, and  prisoner  remanded. 

Charles  CUfton,  of  Boise,  for  petitioner, 
.r.  H.  Peterson,  Atty.  Oen.,  and  J.  3.  Gnbeen 
and  T.  0.  CoSBUt  AflSt  Attya.  Oen.,  for  the 
States 


AII/8HIB1.  0.  J.  Petitioner  seeks  her 
dlsdiarge  from  imprisonmeDt  through  means 
of  a  vrrlt  of  habeas  corpus,  and  allies  that 
sho  la  detained  and  restrained  of  her  lib- 
erty wrongfully  and  unlawfully. 

It  appears  from  the  api^cation  of  peti- 
tioner that  on  the  2d  day  of  January,  1913, 
W.  N.  Reeves,  chief  of  police  of  Bcdse  Oty, 
filed  a  criminal  complaint  against  the  peti- 
tioner, charging  her  "on  information  and  be- 
lief" with  tiie  crime  of  vagrancy,  and  alleg- 
ing that  she  had  Tl<dated  the  ordinances  ot 
Bolae  City  In  relation  tbecrto.  She  was  tak* 


en  before  the  poUce  magistrate,  and  was 
convicted  ot  tbe  vftilatkm  of  a  dty  ordi- 
nance and  was  eentoioed  to  80  days*  Impris- 
onment In  the  dtr  jail  ud  to  pay  a  fine 
of  1100  and  costs  taxed  at  $19,  and  was 
thereupon  committed  to  jalL 

The  chief  qnesti<m  urged  here  for  the  re- 
lease of  the  petlttonor  is  fliat  the  original 
ccmmdalnt  filed  in  the  p<diee  court  was  bssed 
on  "InformatUm  and  beUffif*  and  not  npcm 
any  knowledge  of  the  complainant  hlmsdf ; 
and  It  is  alleged  that  a  warrant  tuned  <m 
such  a  complaint  deprives  the  perscm  arrest- 
ed of  Us  liberty,  in  Tiidation  of  the  fourth 
amendment  to  the  Gonstitntlon  of  tbe  Unit- 
ed States,  and  also  ia  vlolatlat  of  section  17 
of  the  Bill  of  Bights  ot  the  Idaho  Oonstitn- 
tion. 

[1, 2]  This  is  an  aK>lication  for  dlsdarge 
on  habeas  corpus,  and  In  sudi  a  case  tbe 
court  Is  admonished  by  section  8858  of  the 
Rerlaed  Codes  that  on  tbe  return  to  a  writ 
after  tbe  court  has  Inquired  Into  tbe  cause 
of  detention  it  must  rasand  tbe  prisoner, 
"If  It  appears  tiiat  be  Is  detained  in  cnstody: 
*  *  •  2.  By  virtue  of  the  final  judgmut 
or  decree  of  any  ctwapetent  court  of  criminal 
jurisdiction,  or  of  any  process  issued  upon 
such  judgmoit  or  decree."  The  appUcatton 
itself  diows  that  the  iffistmer  is  not  now 
held  upon  the  original  warrant  oi  arrest  Is- 
sued out  of  the  police  court  The  return 
made  by  the  chief  of  police,  to  whom  the 
writ  was  directed,  shows  that  he  is  detaintng 
the  petitioner  by  virtue  of  a  certain  commit- 
ment issued  January  28,  1913,  and  adgned  by 
R.  B.  Dunlap,  police  Judge  of  Boise  City, 
commanding  him,  as  keeper  of  the  dly  prison 
of  Boise  City,  to  receive  the  said  Dals^ 
Davis  Into  his  custody,  and  to  detain  her 
until  the  seitence  and  Judgment  of  the  conrt 
is  satlsfled,  which  sentence  consisted  of  a* 
fine  of  $100,  together  with  $19  costs  and 
Imprisonment  ot  80  days  In  the  dty  Jail,  or, 
in  case  of  failure  to  pay  fln^  a  total  imprls- 
onmoit  not  exceeding  00  days. 

Tbe  commitmrat  attached  to  the  writ  here- 
in comes  from  a  court  of  competent  crimi- 
nal jurisdiction  in  such  cases,  namely,  the 
police  court  of  Boise  City.  That  court  Is  a 
conrt  of  criminal  Jurisdiction  in  cases  charg- 
ing a  violation  of  the  ordinances  of  Bcdse 
Cl^.  It  shows,  upon  its  face,  that  a  convic- 
tion was  had  in  that  court  for  a  violation 
ot  the  ordinance  defining  the  crime  of  va- 
grancy. The  question  arises  as  to  whether 
the  court  has  a  right,  <hi  habeas  corpus,  to 
go  back  of  tbe  commitment  and  Inquire  into 
the  regularity  of  the  previous  inoceedlngs 
which  might  have  been  reviewed  upon  aih 
peal.  Tbe  statute  (section  8353),  above  quot- 
ed, would  seem  fo  be  conduslve  on  that  ques- 
tion, and  to  forbid  the  court  going  back 
of  the  Judgment  or  process  Issued  upon  such 
Judgment 

In.  Be  Knudtson,  10  Idaho,  676^  79  Pac. 
641,>  this  conrt  had  occasion  to  consider  the 
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prorlaUms  of  the  foregoing  aection  of  the 
statute^  and  said:  "S^oa  8398,  Bevlsed 
Statutes,  prescribes  the  doty  of  the  court  or 
Judge  opon  sacb  a  hearing  as  follows:  The 
court, or  Judge,  if  the  time  during  which  sn<& 
party  may  be  legally  detained  In  custody  has 
not  expired,  must  remand  such  party,  If  it 
appears  that  he  is  detained  in  custody: 
*  *  *  2.  By  Tlrtue  of  the  final  Judgment 
or  decree  of  any  competent  court  of  criminal 
Jurisdiction,  or  of  any  process  Issued  upon 
such  Judgment  or  decree.'  It  appears  to  us 
that  under  the  foregoing  statutory  provisions 
we  are  without  authority  to  examine  the 
evidence  taken  upon  the  preliminary  exam- 
ination, for  the  purpose  of  determining 
whe£bOT  or  not  It  discloses  any  offense  as 
having  been  committed  by  the  petitioner. 
There  is  no  question  in  this  case  but  that 
the  district  court  la  a  court  of  competent  ju- 
risdiction for  the  trial  of  the  offense  charged, 
nor  is  there  any  question  as  to  the  venue; 
consequently  there  is  no  occasion  for  exam- 
ining the  record  for  the  purpose  of  ascer- 
taining those  facta." 

In  the  Knudtson  Case  the  court  quoted 
with  approval  from  15  Am.  ft  Eng.  Ency.  of 
Law  (2d  Ed.  p.  201),  wherein  the  author 
says  that  in  such  cases  "the  inquiry  is  lim- 
ited to  the  question  whether  the  court  in 
which  the  prisoner  Is  convicted  bad  Jurisdic- 
tion in  the  premise,  and  the  validity  of  the 
sentence  or  process  on  its  face." 

Section  2032  of  the  Code  of  New  York 
pears  to  be  substantiaUy  the  same  as  section 
8363  of  our  Code.  In  People  t.  Wilson,  88 
Hun,  258,  34  N.  Y.  Supp.  734,  the  Supreme 
Court  of  that  state,  in  passing  upon  this 
same  question,  said:  "We  are  inclined  to 
the  opinion  that  it  was  the  duty  of  the  coun< 
ty  Judge,  by  virtue  of  section  2032  of  the 
'Code,  to  make  an  order  to  remand  the  pris- 
oner, as  It  appeared  that  he  was  detained 
in  custody  'by  virtue  of  the  final  Judgment 
or  decree  of  a  competent  tribunal  of  dvil 
or  criminal  Jurisdiction,'  and  that  It  Is  not 
necessary  upon  this  appeal  to  consider  the 
^juestlons  urged  by  the  learned  counsel .  for 
the  respondent  aa  to  the  nature  and  charac- 
ter of  the  complaint  filed  In  the  Justice's 
court" 

In  Ex  parte  Clark,  85  Cal.  203,  24  Pac. 
726,  the  Supreme  Court  of  California  was 
conslderiug  a  kindred  question,  and  said: 
'7he  sheriff  makes  return  of  the  judgment 
of  the  superior  court  of  San  Francisco,  above 
mentioned,  and  that  he  holds  the  petiUoner 
by  virtue  of  a  commitment  thereunder. 
This.  It  seems  to  us,  is  a  complete  answer 
to  the  writ.  No  matter  whether  the  supe- 
rior court  of  San  Frandaco  had  the  right 
to  order  the  prisoner  out  of  the  custody  of 
the  warden  of  the  state  prison  or  not,  he 
was  produced.  An  information  charging 
him  with  an  offense  within  the  jurisdiction 
of  that  couri;  was  filed,  and  the  court  there- 
by became  and  was  vested  with  the  power 


and  Jurisdiction  to  try  him,  and  its  Judg- 
ment is  vaUd  and  binding." 

The  peUtlonw  has  placed  great  reliance 
on  State  r.  Gleason,  S2  Kan.  245,  4  Pac  363. 
In  that  case  the  Supreme  Court  of  Kansas 
speaking  through  Mr.  Chief  Justice  Hortmi, 
on  appeal  from  a  Judgment  of  ccmviction, 
held  that  the  trial  court  erred  in  not  sus- 
taining a  motion  to  qna^  and  set  aside  the 
warrant  of  arrest,  on  the  ground  that  the 
information  filed  In  the  case,  and  upon 
which  the  warrant  had  been  issued,  was  not 
made  upon  the  knowledge  of  the  county  at- 
torney or  informant,  but  merely  ui>on  his 
"Information  and  belief."  The  court  there 
held  that  a  warrant  issued  upon  such  a 
complaint  and  an  arrest  made  under  such 
a  warrant  were  a  violation  of  the  fourth 
amendment  to  the  Constitution  of  the  Unit- 
ed StatM  and  of  section  15  of  the  BUI  of 
Rights  of  the  state  of  Kansas.  -  The  question 
there  presented,  however,  was  raised  in  the 
lower  court  and  presented  on  appeal  as  an 
error  committed  In  course  of  the  trial. 

The  same  question  was  raised  in  a  differ- 
ent manner  In  State  v.  Blackman,  32  Kan. 
615,  6  Pac.  173,  and  the  court  distinguished 
the  latter  case  from  the  Gleason  Case,  and 
held  that  tbere  was  no  constitutional  objec- 
tion to  trying  a  defendant  on  a  complaint 
made  ca  Information  and  belief.  Mr.  Chief 
Justice  Horton,  who  had  written  Uie  opinion 
In  the  Gleason  Case,  points  out  in  a  con- 
curring opinion  the  distinction  to  be  drawn 
between  the  two  cases,  and  also  calls  atten- 
tion to  the  foct  that  in  the  Blackman  Case 
the  question  was  not  raised  In  the  Uma 
court 

[3,  (]  However  sound  the  position  tak«i  by 
petitioner  may  be  as  a  proposition  of  law, 
we  are  satisfied  it  cannot  be  maintained  on 
habeas  corpus.  Those  errors  should  have 
been  presented  to  the  proper  court  In  the 
regular  course  of  procedure  on  asH>eal ;  that 
Is  the  method  prescribed  for  correction  of 
errors.  Habeas  corpus  cannot  be  employed 
as  an  appellate  remedy;  it  la  an  extraordi- 
nary remedy  only. 

The  prisoner  should  be  remanded  to  the 
custody  of  the  chief  of  police  of  Boise  City; 
and  It  la  BO  ordered. 

SniiLITAN  and  STBWABT,  J3^  concnr. 


(11  Idalio  4a) 

LINCOLN  COUNTY  v.  TWIN  FALLS 
NORTH  SIDE  LAND  ft 
WATER  CO. 

(Supreme  Court  of  Idaho.    Feb.  25,  1913.) 
L  Hecobds  (S  5')— Fees— Auodnt— buTT  to 

ClIABGE. 

Under  tb^  provisions  of  section  2124  of 
the  Kevis^  Codes,  the  eoBofy  -Hcorder  is  al- 
lowed, and,  it, is  his  duty,  to  charge  and  collect 
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20  oenti  per  folio  for  every  Uutmioeiit,  paper, 
or  notice  recorded  by  him. 

[Ed.  Note.— For  other  casei,  see  Beeords, 
Dec  Dig.  i  6.*I 

2  RECOBoa  a  6*)— Bbcobdeb's  FsKs-Ooir- 

TRACT. 

Neither  the  board  of  commissionera  oor  the 
county  recorder  has  any  power  or  authority  to 
enter  into  an  agreement  or  contract  with  any 
person  or  corporation  for  recording  any  iiutrn- 
ment,  coDtract,  or  other  paper  or  document  t<xe 
a  less  price  or  at  a  less  rate  than  that  pre- 
scribed by  Btatnte,  nainely,  20  cents  per  folio. 

[Ed.  Note.— For  other  casea*  see  Beeords, 
Dec.  Dig.  S  5.»J 

8.  Recobds  (S  6*)— Fobu— PsiirrBD  Foaiia 

The  fact  that  the  county  recorder  has  a 
blank  book  containing  printed  forms  in  which 
he  records  certain  contracts,  instruments,  or 
docnmenta  that  conform  to  the  printed  forma 
in  bis  record  book  does  not  justify  him  in  mak- 
ing any  less  or  different  rate  than  20  cents  per 
folio  for  the  recording  of  the  same,  and  it  is 
his  duty  to  make  a  folio  charge  for  every  word 
contained  in  the  instrument  whether  the  same 
be  printed,  written,  9r  typewritten  in  such  rec- 
ord book. 

[Kd.  Note.— For  other  cases,  see  Records, 
Dec.  Dig.  S  6.*] 

4.  RBC0BD8  a  1*)— "RBOOBDIira  iKBTSnusnT" 

—What  Combtitdtes. 

To  record  an  instrument  means  to  trao- 
ecribe  it,  repeat  it,  or  recite  it  in  a  book  of  rec- 
ord kept  for  the  purpose  of  perpetuating  the 
terms  and  recitals  contained  in  the  instrument 
or  document  so  recorded. 

(I'M.  Note.— For  other  cases,  see  Records, 
Cent.  Dig.  8  1 ;  Dec  Dig.  {  L* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  p.  6014.] 

6.  Recobds  ({  6*)  — Feu  nm  Rscobdinci— 

Change. 

The  fees  prescribed  by  the  statute  to  be 
«hat|^  by  the  coan^  recorder  are  arbitrary 
ehaivaa  fixed  by  act  of  the  Legislature,  and  no 
officer  bas  any  right  to  change  the  same  or  de- 
part from  the  terms  thereof  as  prescribed  by 
the  L^ifllature. 

[Ed.  Note.— For  otber  cases,  see  Records, 
Dec.  Dig.  I  S.*] 

6.  Recohdb  (5  5*)— Fees— Failubb  to  Col- 
lect—Suit BT  COUKTT. 

Where  a  county  recorder  has  recorded  pa- 
pers and  written  instruments,  and  has  not  col- 
lected the.  full  amount  of  fees  prescribed  by  the 
statute  therefor,  and  has  thereafter  rendered 
Iris  accounts,  and  settled  with  tbe  board  of 
county  comminrioners  without  accounting  for 
tlie  uncollected  portion  of  such  fees,  the  county 
has  such  an  interest  in  the  unpaid  fees  as  to 
enaUe  it  to  prosecute  an  action  directly  against 
the  party  for  whom  the  work  was  dpne  and  to 
recoTer  the  same.  •     .  - 

[Ed.  Note.— For  other  cases,  see  Reeotds, 
Dec  Dig.  I  e»] 

7.  LiMiTATioiT  or  AonoNB  d  28*)— Statuto- 

BT  LlABILtW. 

,  Where  a  county  recorder  bas  recorded  In- 
struments and  hae  not  collected  the  full  amount 
'if  the  fees  prescribed,  by  statute,  and  the  coun- 
ty thereafter  commences  an  actioo  against  the 
person  for  whom  such  recording  is  dohe,  the 
question  as  to  whether  the  action  iS  ' barred  by 
tbe  statute  of  limitations  is  to  be  determined 
by  the  proviuons  of  section  4053  of  the  Rev. 
t^es,^  as  tlie  same  Is  an  action'  np&n  a  con* 
■  i  — .j.-rt      i        ii...  ■ ... — — .— ■»  .Ji. 


tract,  obligation,  or  liability  not  founded  upon 
an  instrument  in  writing. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of^ Actions,  Cent  Dig.  SS  134.  136;  Dec  Dig.  { 

Sullivan,  X,  dissentlDg. 

A^eol  from  District  Goort,  Unooln  Oonn- 
ty;  Bdward  A.  Walters,  Judge. 

Action  by  Lincoln  County  against  tbe 
Twin  FaUs  North  Side  Land  &  Water  Com- 
pany. Judgment  tor  plaintiff,  and  defend- 
ant ap[>eals.  Affirmed. 

Samuel  H.  Hays  and  P.  B.  Carter,  both  of 
Boise,  for  appellant  James  R.  Botbwell 
and  Harlan  D.  Heist,  Goouty  Atty.,  botb  of 
Shoshone,  for  respondent. 

AILSHIE,  0.  J,  This  action  was  brongbt 
by  the  county  of  Lincoln  against  appellant 
for  the  purpose  of  recovering  the  sum  of  f9,- 
336.30,  together  with  Interest  thereon,  alli- 
ed to !»  due  as  a  balance  for  fees  for  record- 
ing certain  Instruments  designated  as  water 
contracts.  The  ease  was  heard  on  a  st^a- 
latlon  of  facts  and  Judgment  ratered  In  favor 
of  the  county  and  against  appellant. 

The  appellant  Is  a  corporation  organised 
under  the  laws  of  the  state  of  Delaware,  and 
has  complied  with  the  laws  of  this  state, 
and  Is  doing  business  In  this  state  as  an  ir- 
rigation company.  It  la  admitted  that  the 
county  reorder  recorded  Instruments  fOr  ap- 
pellant, as  alleged  in  the  complaint,  and  that 
the  balance  due  for  fees,  If  diarged  at  the 
rate  of  20  cents  per  folio,  as  prescribed  by 
the  statute,  for  both  the  written  and  printed 
words  thereon,  would  amount  to  the  sum 
claimed,  namely,  $9336.35.  The  appellant 
sought  to  defend  and  avoid  liability  upon  the 
following  grounds:  That  the  appellant  was 
engaged  in  the  construction  of  .what  Is 
known  as  a  Carey  act  project  in  Lincoln 
county  in  this  stat^  and  that,  after  complet- 
ing full  negotiations  with  the  state  board  of 
land  commissioners,  the  company  entered 
into  negotiations  with  tbe  board'  of  commis- 
sioners of  Lincoln  county,  and  proposed  that 
the  company  would  furnish  printed  record 
books  to  the  connty  free,  and  that  the  coun- 
ty recorder  should,  tn  turn,  charge  appel- 
lant a  flat  rftte  of  7S  cents  per  Instrument  re- 
corded; that  the  county  commissioners  fa- 
vored the  proposition  submitted  to.tlie  coun- 
ty and  consented  to  the  recorder  making 
sudi  an  arrangement;  and  that  the  county 
recorder  accordingly  entered  Into  the  agree- 
ment,'and  the  company  supplied  ttie  recorder 
with  necessary  bhtnk  books,  containing  print- 
ed pages  corresponding  with  the  prbited 
forms  of  water  rtgbt  contracts  the  company 
had  prepared  fOr  its  us^  and  that  all  that 
was  left;  for  tbe  recorder  to  do  was  to  fill  In 
the  written  part  which  the  company  might 
write  Into  the  blank  form  of  its  contracts. 
It  also  appears  that  the  sum  of  75  cents  per 
Instnkment  was  ample  and  suffldent  to  pay 
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the  regular  foUo  charge  for  tbe  number  of 
words  which  were  actnally  written  Into  these 
Inatraments  as  printed  In  the  record  hook 
furnished  b7  the  company,  and  which  it 
was  necessary  for  the  recorder  or  his  clerks 
to  transcribe  Into  the  record  books.  This 
state  of  tacts  presents  tbe  anestton  as  to 
whether  the  county  officers  conld  fix  upon  a 
different  rate,  or  charge  any  less  fee  for 
recording  an  Instnunmt  than  that  prescrib- 
ed by  statute.  Section  2124  of  the  Berlsed 
Codes,  which  contains  Uie  schedule  of  tees 
to  be  charged  and  collected  by  the  county  re- 
corder, provides.  Inter  alia,  as  follows:  "The 
county  BDditor  and  recorder  Is  allowed,  and 
may  receive  for  his  services,  the  foUowiog 
fees,  to  be  paid  him  hy  the  party  procuring 
his  services  as  recorder:  «  •  •  For  re- 
cording every  instrum^t,  paper  or  notice, 
for  each  foUo,  twenty  cents.  •  •  • "  Sec- 
tion 7  df  article  18  of  the  Constltntion  (sixth 
amendment  to  the  state  Gonstltatlon)  pro- 
vides that  all  county  officers  shall  receive 
fixed  annual  salaries,  and  that  all  fees  re- 
ceived by  such  officers  over  and  above  ttieir 
actual  and  necessary  expmses  allowed  by 
law  shall  be  turned  Into  lite  county  treasury. 

[1]  The  only,  question  to  be  determined  on 
this  appeal  is  one  of  law.  It  was  tbe  duty 
of  the  county  records  to  duly  record  the 
contracts  and  instruments  which  he  did  re- 
cord, designated  as  water  contracts. 

[t]  Whether  the  record  was  written  with  a 
pen,  a  typewriter,  or  printed  made  no  dif- 
ference so  long  as  It  was  a  true  and  correct 
copy  and  record  of  the  Instrument  presented. 

[4]  To  record  an  Instrument  means  to 
transcribe  It,  repeat  It,  or  recite  It  In  a  book 
of  record  kept  for  the  purpose  of  perpetu- 
ating the  terms  and  recitals  contained  In  the 
iustmment  or  document  so  recorded.  Ander- 
son, IaW  Dictionary ;  Montgomery  Beer-Bot- 
tling Works  V.  Oaston,  126  Ala.  42S,  28  South. 
497,  01  L.  B.  A.  396.  85  Am.  St  Bep.  42; 
Cady  V.  Purser,  131  Cal.  652,  68  Pac. 
844,  82  Am.  St.  Bep.  391;  34  Cyc.  585. 
Whether  the  recorder  had  a  printed  copy  of 
the  greater  portion  of  the  instrument  in  his 
record  book  and  filled  in  the  written  [Wrtlon 
or  transcribed  the  whole  document  is  im- 
material, for  the  reason  that  It  was  neces- 
sary for  him  to  verify  tbe  same  aud  satisfy 
himself  that  bis  record  was  a  true  and  liter- 
al copy  of  the  instrument  pr^ented  for  rec- 
ord, and  he  must  verify  the  same  and  satisfy 
himself  t>efore  be  can  so  certify. 

[S]  The  fee  of  20  cents  per  folio  Is  an  arbi- 
trary fee  established  by  the  Legislature.  In 
most  cases  It  more  than  pays  for  the  service 
performed,  and  the  county  makes  a  profit  out 
of  the  business.  In  other  cases  it  might  not 
pay  for  the  service  performed.  If  a  county 
only  had  a  very  small  amount  of  recording 
to  do,  and  still  had  to  employ  a  clerk  or  dep- 
uty at  a  r^rular  salary  to  do  such  work,  the 
fees  collected  for  recording  might  not  be 
sufficient  to  pay  for  the  service  and  the  coun- 


ty might  lose.  Upon  the  other  band,  where 
there  Is  a  great  deal  of  this  work  to  do,  the 
county  can  hire  clerks  for  a  great  deal  less 
than  20  cents  pw  folio,  and  thereby  make  a 
profit  out  of  tbe  business.  Indeed,  tbe  audi* 
tor  might  procure  record  books  containing 
printed  forms  of  deeds,  mortgages,  and  othex 
Instruments,  and  he  might  likewise  procure 
blank  deeds  and  mortgages  and  other  instru- 
ments printed  to  conform  to  his  record  iKtoks. 
and  supply  these  blanks  to  the  peoi4e  gMier- 
ally  doln^  business  with  his  office,  and  there' 
by  save  a  large  amount  of  the  work  of  his 
office  In  transcribing  or  recording  such  in- 
st rumen  ts.  No  one  could  complain  of  such 
a  course.  On  tbe  other  band,  the  person 
presenting  such  an  instrument  for  record 
would  be  obliged  to  pay  full  folio  diarge 
for  recording  the  Insbument,  and  It  would 
be  no  injury  or  damage  to  him  that  the  re- 
corder already  bad  a  pilnted  record  bofdc 
whldi  saved  him  the  larger  part  of  tbe  work 
of  transcribing  the  instrument  Suppose,  on 
tbe  other  hai^,  people  doing  business  with 
tbe  office  were  allowed  to  get  recoil  books 
printed  and  furnish  them  to  tbe  recorder,  as 
was  done  In  this  casev  and  then  pay  feee  for 
transcribing  only  the  written  part  ot  their 
conveyances,  such  a  practice  would  prove 
demoralizing  to  the  business  of  the  recordn's 
office.  If  one  man  or  one  corporation  bas  the 
right  to  do  this,  every  other  individual  or 
corporation  has  tbe  Uke  right  This  prac- 
tice would  result  In  every  real  estate  firm  In 
county  getting  up  a  record  book  at  its 
own  and  a  blank  form  of  deed,  mortga^  or 
other  conveyance,  to  correspond  with  the  rec- 
ord, and  every  firm  would  have  Ito  own  rec- 
ord book.  Tbe  mere  statemoit  of  this  iHropo- 
sitlon  is  sufficient  to  show  that  it  Is  contrary 
to  law,  and  could  not  be  allowed  or  tolerated. 

[2]  It  has  been  ai^ued,  however,  that  the 
county  conunlssloners  considered  tills  pr<H>osi- 
tlon,  and  approved  the  same,  and  entered 
into  an  agreement,  and  that  the  county  la 
thereby  estopped  from  attempting  now  to  col- 
lect a  greater  sum  tlian  that  agreed  upon. 
This  contention  cannot  be  sustained,  for  the 
reastm  that  ndOier  a  county  officer  nor  any 
one  else  has  a  right  to  set  aside  or  ignore  a 
statute  or  to  change  the  fees  prescribed  by 
a  statute  that  ^all  be  charged  for  any  giv- 
en public  service.  The  statute  Is  plain,  and 
both  th6  commissioners  and  the  irrigaUon 
company  had  full  notice  of  Its  provisions. 
Any  contract  wlilch  ran  counter  to  the  stat- 
ute was  clearly  void.  Nelthw  can  the  t&et 
that  the  commissioners  subsequently  accept- 
ed and  approved  the  recordo-'s  report  and 
settled  with  him  upon  the  basis  of  tbe 
former  agreement  entered  Into  with  the  wa- 
ter company  avail  the  company  here,  or  re- 
lieve it  from  payment  of  the  balance  due  on- 
account  of  the  recording  of  such  Instruments. 
McNutt  V.  Lemhi  County,  12  Idaho,  63,  84 
Pac.  1064.  The  fact  that  the  t)oard  of  com- 
missioners have  certain  powers  with  refer* 
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eno»  to  tbe  setttement  of  claims  against  tlur 
coonty  and  compromlalng  and  adjusting  ac- 
ominta  does  not  extend  to  tbe  dianglng  of 
tern  and  salaries  fixed  by  statute. 

[•]  A  Iwlef  bas  been  filed  in  this  case  by 
M.  X  Sweeley*  an  attorn^  of  tbla  court,  as 
amlCDs  cnrlse,  In  wblcb  It  Is  suggested  that 
Uie  county  cannot  maintain  this  action,  that 
such  fiees  must  be  paid  to  and  collected  by 
the  county  recorder,  and  that  the  county  can 
only  look  to  the  officer  and  his  bondsmen  for 
the  same.  We  have  no  doubt  but  that  the 
coonty  recorder  oonid  have  maintained  his 
action  for  the  recovery  of  these  fees.  We  are 
eqnally  satisfied,  on  the .  other  hand, 
that  the  county  itself  has  such  an  interest  In 
tbese  fees  as  to  be  able  to  maintain  its  ac- 
tion for  the  recovery  of  the  same,  and  this  Is 
especially  true  wh«e,  in  a  case  like  this,  the 
county  has  already  settled  with  the  county 
recorder,  and  he  has  presumaMy  already  re* 
tained  oot  of  fees  In  his  hands  his  actual  ex- 
penses as  authorized  by  the  Constitution. 
After  settlement  has  been  made  with  the 
recorder,  he  may  have  no  further  Interest  In 
the  fees,  unless  the  county  charges  them  up 
against  blm.  On  the  other  hand,  the  county 
la  directly  Interested.  It  may  pursue  the 
officer  and  his  bondmen,  or  it  may  pursue 
directly  the  party  who  bad  the  service  per- 
formed. 

[7]  Finally,  it  is  argued  that  a  part  of  this 
claim  is  barred  by  the  iJrovlsiODS  of  subdivi- 
sion 1,  i  4064,  Hev.  Codes.  That  statute  pro- 
vides: "An  action  upon  a  liability  created 
by  statute,  other  than  a  penalty  or  forf^- 
ture,"  shall  be  commenced  within  three  years 
after  the  cause  of  action  accrued.  We  can- 
not agree  that  this  Is  the  kind  of  an  action 
contemplated  by  subdivision  1,  |  4054.  This 
cause  of  action  was  not  created  by  statuta 
On  the  contrary,  we  think  It  Is  governed  by 
the  provisions  of  section  4053,  which  pro- 
vides that  "an  action  upon  a  contract,  ob- 
ligation, or  liability  not  founded  upon  an  in- 
strument of  writing"  shall  be  commenced 
within  fonr  years  from  the  accrual  thereof. 
This  Is  clearly  an  action  upon  contract  It 
will  be  necessary,  therefore,  to  remand  ttie 
cause,  with  direction  to  the  trial  court  to 
eliminate  all  Items  where  the  service  was 
performed  more  than  four  years  prior  to  tbe 
date  of  tbe  commencement  of  this  action, 
and  to  enter  a  Judgment  accordingly. 

The  contention  made  by  respondent  that 
this  la  an  open  and  current  account  within 
the  purview  and  meaning  of  section  4068, 
and  that  the  statute  only  runs  from  the  date 
of  the  last  item  appearing  in  the  account,  is 
not  sound,  and  cannot  be  sustained.  Neither 
the  recorder  nor  the  county  had  any  right  to 
extend  credit  to  the  appellant,  and  there 
were  no  "reciprocal  demands"  In  this  case 
within  the  purview  and  meaning  of  section 
4058.  It  appears  that  the  Irrigation  com- 
pany fuml^ed  tbe  blank  forms  of  record 
boc^B  used  by  the  county  in  recording  these 
InstTuments,  and  it  should  mow  be  allowed  a 


credit  In  an  amount  equal  to  tbe  sum  It 
would  have  cost  the  county  to  get  these  or 
similar  records.  We  find  no  error  in  tbe 
record,  ezc^  as  to  the  amount  of  the  judg- 
ment entered.  The  Judgment  will  ther^ore 
be  affirmed  except  as  to  the  amount  thereof, 
and  the  cause  la  hereby  remanded,  with  direc- 
tion to  the  trial  court  to  ascertain  the  amount 
to  be  credited  on  account  of  tbe  books  fur- 
nished and  the  amount  barred  by  the  statute 
of  limitations,  and  to  enter  an  amended  Judg- 
ment for  such  an  amount  as  he  finds  has  ac- 
crued within  four  years  Immediately  preced- 
ing the  fiUng  of  the  complaint,  less  the  prop- 
er credit  for  record  books  as  herein  suggest- 
ed. Costs  of  this  aE^>eal  will  be  divided 
equally  between  appellant  and  respondent 

• 

STEWART,  J.,  concurs. 

SULLIVAN,  J,  I  am  unable  to  concur  In 
the  conclusion  reached  by  my  Associates. 
Under  the  facts  of  this  case,  the  judgmoit 
ought  to  be  reversed.  The  appellant  Is  a 
corporation,  and  was  engaged  In  the  con- 
struction of  what  Is  known  as  a  Carey  act 
reclamation  project  In  Ltucoln  county,  em- 
bracing about  260,000  acres  of  land,  and  tbe 
estimated  cost  of  the  reclamation  works 
and  system  is  (5,700,000.  I  will  not  go  into 
detail  here  as  to  the  operations  of  this  com- 
pany in  making  contracts  for  the  sale  of  wa- 
ter rights.  It  is  sufficient  to  say  that  the 
disposal  of  the  water  rights  h^d  by  the 
company  would  require  several  thousand  In- 
struments which  would  contain  about  200 
folios  each,  and  under  the  stipulated  facts 
In  this  case  each  Instrument  did  not  contain 
more  than  three  foUos  of  written  matter,  on 
an  average,  printed  forms  being  used.  Many 
of  the  purchasers  who  held  more  than  -10 
acres  of  land  desired  a  water  contract  for 
each  40-acre  tract  for  their  own  convenience 
in  the  future  transfer  of  their  lands  and  wa- 
ter rights,  and  the  company  was  willing  to 
execute  the  number  of  contracts  that  each 
landowner  might  desire,  provided  he  would 
pay  the  recording  fee  for  all  of  ttie  contracts 
except  one.  In  order  to  make  the  recording 
fee  as  light  as  pcHsslble  upon  tiie  purchasers, 
the  appelant  company  took  the  matter  up 
with  the  board  county  commissioners  of 
Lincoln  county,  and,  after  thoroughly  inves- 
tigating the  same,  the  board  made  the  fol- 
lowing order:  "Shoshone,  Idaho.  April  30, 
1907.  The  board  of  commissioners  of  Lin- 
coln county,  state  of  Idaho,  met  in  regular 
adjourned  session  this  30th  day  of  April, 
1907,  pursuant  to  adjournment  Present:  I. 
H.  Imes,  Chairman;  F.  E.  Grosse,  Commis- 
sioner, and  Harry  W.  Anderson,  CHerk.  Up- 
on the  application  of  the  Twin  Falls  North 
Side  Land  &  Water  Company  requesting  the 
board  to  estebllsh  a  flat  fee  for  the  record- 
ing of  all  water  contracte  between  the  Twin 
Falls  North  Side  Land  &  Water  Company 
and  the  settl^^  It  was  ordered  by  the  board, 
after  due  investigation,  tbat  tlie  recorder 
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diarse  said  oompaay  a  fee  of  aevrnty-Hre 
«eiit8  for  recording  all  regular  contracta  tor 
■and  and  water  and  a  fee  of  one  dollar  for 
recording  all  land  and  water  contracts  ac- 
companied by  the  railroad  contract,  upon 
condition  that  said  Twin  Falls  North  Side 
lADd  ft  Water  Companr  shall  famish  to 
the  county  free  of  cost,  all  necessary  hooks 
Cor  the  recording  of  said  contracts,  with  the 
regular  torra  at  the  contracts  printed  there- 
in, and  all  necessary  indexes  for  sameu  All 
records  so  tumlabed  to  be  approved  by  the 
county  recorder.  No  further  budneas  ap- 
pearing at  this,  time,  the  board  adjourned 
the  regular  meeting  until  Monday,  the  18th 
day  of  May."  Mo  appeal  was  taken  from 
said  action  of  the  board.  Thereupon  the 
appellant  company  fumi^ied  to  the  conn- 
tr,  free  of  cost,  all  necessary  books  for  the 
recording  of  said  contracts,  with  regular 
ftirm  of  contracts  printed  therein,  and  all 
necessary  Indexes  for  the  same,  which  rec- 
ords so  furnished  were  approved  by  the 
county  recorder. 

It  is  contended  by  connsel  for  appelant, 
and  we  think  correctly,  that  no  charge  can 
lawfully  be  made  by  a  conn^  recorda  for 
recording  an  Instrnmrat  where  a  printed  rec- 
ord is  used,  except  for, recording  the  words 
which  are  actually  written ;  In  other  words, 
that  no  one  can  be  required  to  pay  a  con- 
structive fee,  instead  of  a  fee  fW  the  actual 
services  rendered.  Hie  recording  fee  Is 
fixed  as  follows  by  section  2124,  Eev.  Codes: 
"For  recording  every  Instrument,  paper  or 
notice,  for  each  folio,  twenty  cents."  And  a 
"foUo"  is  defined  by  section  2182  to  mean  100 
words,  counting  ev^  ttiree  figures  neces- 
sarily used  as  a  word.  "Recording  means  the 
writing  down  or  copying  of  the  docnment  In 
the  proper  book  by  the  recorder."  Gady  v. 
Purser,  131  Cal.  662.  63  Pac.  844,  82  Am.  St 
Rep.  391 ;  Tldor  v.  Rawlhis.  03  Tex.  269,  64 
S.  W.  1026.  In  Anderson's  Law  Dictionary 
the  term  "recording"  is  defined  as:  "Copying 
an  instrument  Into  the  public  records  in  a 
book  kept  for  that  purpose,  by  or  under  the 
snperintendance  of  the  officer  appointed 
therefor."  Section  2062,  Rev.  Codes,  relat- 
ii^  to  the  duties  of  the  recorder,  Is  as  fol- 
lows: "He  must,  upon  the  payment  of  his 
fees  for  the  same,  record  separately,  in 
large  and  well-bound  s^rate  books,  in  a  fair 
hand:  1.  Deeds,  grants,"  etc.  When  that 
statute  was  enacted.  It  was  expected  that 
irhe  Instnunent  would  be  written  'in  a  fair 
hand"  in  the  proper  record  book.  At  the 
time  of  the  original  enactment  of  that  stat- 
ute, no  printed  record  books  were  in  use,  and 
the  law  contemplated  a  fee  ot  20  cents 
uer  folio  for  all  of  such  Itistniments  as  were 
required  to  be  written  "In  a  fair  hand."  Sec- 
tion 2124,  Rev.  Codes,  In  speaking  of  the  re- 
corder's fee,  provides:  "The  county  recorder 
and  andltor  la  allowed,  and  may  receive  for 
his  services,  the  following  fees,"  etc.  It  will 
he  observed  from  said  provisions  of  the 
statute  that  it  waa  contemplated  tiiat  20 


cents  p«  folio  would  be  paid  for  tbe  serv- 
ice of  recording  the  instrumoit  In  loog^und. 
Now,  where  the  record  Is  printed,  aa  It  waa 
In  the  case  at  bar,  and  furnished  1^  tlie  ap- 
pdlan^  without  expense  to  the  connty,  tiie 
recorder  performs  only  the  service  of  proper- 
ly fllilDg  the  blanks  in  the  record,  and  be  is 
^Utled  to  receive  paymmt  -for  whatever  be 
writes  at  the  rate  per  folio  apedfled  by  the 
Btatotc;  and,  as  appears  from  the  record, 
that  fee  has  bem  fully  paid,  the  Jadgmoit 
riiould  be  reversed. 

And.  again,  X  think  ttie  conn^  is  esb^ped 
from  malntalntng  this  action,  for  tlie  reason 
tikat  no  appeal  was  taken  fnnn  said  orda  of 
the  board,  and  the  appelant  is  now  placed 
In  a  {Kwltion  where  it  cannot  recover  the 
recording  fee  for  the  contracts  given  the  set- 
tler at  his  request  for  each  40-acre  tract, 
as  ai^;)ellant  would  no  doubt  have  required 
those  who  wanted  more  than  one  contract 
to  pay  for  the  recording  of  all  others  given 
them.  In  the  case  at  bar,  where  only  one 
contract  was  made  to  the  settler,  the  fee 
was  paid  by  the  appellant.  Where  more 
than  one  contract  was  given,  as  frequently 
happened,  the  additional  recording  fee  of  SI 
was  collected  from  the  settler  because  the 
additional  contracts  were  made  for  his  par- 
ticular benefit  This  metJiod  of  computing 
the  fee  which  was  agreed  to  by  the  county 
commissioners  continued  for  some  years — 
from  April  30,  1907,  until  this  suit  was 
brought  in  1911 — and  by  the  action  of  the 
t>oard  it  Is  now  too  late  for  the  appellant  to 
go  back  and  collect  from  the  settlers  the 
amount  of  the  recording  fee  which  they 
should  have  paid  in  case  they  were  requir- 
ed to  pay  20  cents  per  folio  for  all  printed 
matter  for  each  contract  after  the  first 
Having  agreed  to  the  method  of  computa- 
tion provided  by  said  order  of  the  board, 
and  no  appeal  having  been  taken  therefrom, 
and  regular  settlements  having  been  made 
by  the  county  recorder  with  the  county,  an<i 
□0  appeal  having  been  taken  from  those  set- 
tlements, it  would  be  most  unjust  and  in- 
equitable to  compel  the  appellant  now  to 
pay  the  amount  of  the  Judgment  rendered 
against  it  Under  the  provisions  of  section 
1917,  Rev.  Codes,  the  county  commissioners 
have  power  to  supervise  the  official  conduct 
of  all  the  county  officers  cbaxfsed  with  the 
custody  of  the  public  revenues  and  see  that 
they  faithfully  perform  their  duties,  to  oara- 
ine  and  audit  their  accounts^  and  generally 
to  do  and  perform  all  other  acts  and  things 
which  may  be  necessary  to  the  full  dlschai^ 
ot  their  duties.  Under  the  auth<»lty  given 
by  the  statute  we  think  the  count?  commis- 
sioners had  pow0  to  settle  the  amount,  of 
the  fee  to  be  charged  for  recording  said  In- 
stromentB.  While  perhaps  Xh^  could  not 
provide  a  less  fee  than  20  caits  per'  fbllo 
for  the  sravlfMS  roidered  in  writing  down 
whatever  there  was  to  be  written  In  said 
fluted  contract^  It  was  within  their  point 
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and  antborttr  to  make  the  order  above 
quoted. 

Id  tbla  case  there  was  a  claim  honestly 
made,  which  claim  was  fairly  and  honestly 
considered  by  the  board,  and  the  board  final- 
ly adopted  said  resolution  and  order.  Had 
the  board  refused  to  adopt  said  order,  the 
appellant  would  no  doubt  have  made  changes 
in  Its  business  method  and  could  and  would 
hare  reduced  the  recording  fee,  which  has 
already  been  paid,  and  required  the  settler 
to  pay  the  recording  fee  for  each  contract 
except  the  first  Bat  the  company  was  anx- 
ious to  favor  the  settler,  and  give  him  as 
many  contracts  as  he  desired,  aod  make  the 
recording  fee  as  light  as  possible.  Where 
more  than  one  contract  was  to  be  recorded, 
appellant  collected  only  the  fee  of  $1  from 
the  settler  for  each  additional  contract,  in- 
stead of  the  fee  of  $4  now  claimed  by  the 
county.  The  f4  fee  which  is  charged  in  this 
suit  amounts  to  a  charge  of  10  cents  per  acre 
against  each  40-acre  subdivision,  which 
would  be  at  least  four  times  the  value  of  the 
services  rendered  by  the  recorder  for  record- 
ing each  Instrument.  Any  person  deeming 
himself  aggrieved  by  said  order  of  the  board 
might  have  taken  an  appeal.  And,  again,  he 
might  also  have  taken  an  appeal  from  the 
order  of  the  board  settling  the  quarterly  ac- 
counts of  the  recorder.  But  no  such  appeals 
were  taken.  The  remedy  by  appeal  was 
complete  and  adequate. 

There  was  a  dispute  between  the  county 
recorder  and  the  appellant,  and  it  was  with- 
in the  power  of  the  tioard  to  settle  that  dis- 
pute, and  It  did  settle  It,  and,  the  settlement 
baring  been  accepted  and  acted  upon  for 
several  years,  the  county  ought  not  now  to 
be  permitted  to  repudiate  the  board's  action. 
Good  faith  and  ftilr-deallng  should  charac- 
terize the  conduct  of  county  boards  in  their 
dealings  with  Individuals  and  corporations, 
and  ttiere  Is  no  reason  in  morals  or  law  that 
will  exempt  tbem  from  the  doctrine  of  estop- 
pel. State  of  Ind.  v.  MUk  (C.  O.)  11  Fed. 
389;  U.  8.  T.  Wallamet  Val.  A  C.  M.  W.  R 
Co.  {C.  C.)  44  Ted.  234.  The  statement  In 
the  majority  opinion  that.  If  tills  company 
were  permitted  to  furnish  Its  own  records, 
each  real  estate  agent  ought  to  be  permitted 
to  furnish  bis,  seems  ridiculous  to  me,  as 
such  agents  sell  lands  for  others,  and  do  not 
I>ay  for  recording  deeds.  There  Is  no  paral- 
lel or  comparison  between  the  case  suggested 
and  the  one  at  bar.  Here  was  a  reclama- 
tion company,  .ivhich  It  was  known  would 
execute  several  thousand  contracts,  which 
contracts  would  fill  a  number  of  Totnmes  of 
records,  whldi  records,  if  furnished  by  the 
county,  would  cost  it  no  doubt  several  hun- 
dred dollars,  and,  because  of  the  number 
of  such  contracts  and  the  extent  of  such 
records,  it  seems  to  me  It  was  better  for  all 
eonconed  to  have  those  contracta  in  records 
especially  provided  tar  their  recordation, 


without  expense  to  the  county,  and  have 
uniform  records  of  all  such  contracts.  In 
accordance  with  said  resolution  of  the  board, 
said  fees  were  duly  paid  and  received  Into 
the  county  treasury.  The  accounts  of  the 
recorder  were  regularly  settled  In  accord- 
ance with  the  law.  The  money  beli^  re- 
ceived under  said  facts  and  circumstances 
and  the  account  being  settled,  the  transac- 
tion amounted  to  a  final  rec^pt  closing  said 
transaction.  As  bearing  on  this  question, 
see  Wilcox  v.  Perkins  County,  70  Neb.  139, 
97  N.  W.  230,  113  Am.  St  Rep.  779.  It  was 
held  In  Douglas  County  v.  Bennett,  61  Neb. 
660,  85  N.  W.  833,  that  where  a  full  and  com- 
plete settlement  of  a  county  officer  with  the 
county  commissioners,  who  are  authorised  to 
make  the  same,  has  been  made,  such  settle- 
ment Is  final  and  conclusive,  unless  there  Is 
fraud,  mistake,  or  Imposition  in  making  the 
same,  and  we  think  that  is  true  In  this  state 
where  no  appeal  Is  taken  from  the  action  of 
the  board  in  settling  such  accounts.  There 
is  no  charge  of  fraud,  mistake,  or  imposition 
In  tills  case.  Said  order  was  passed  by  the 
board  on  April  30, 1907.  and  this  action  was 
not  brought  untU  August  25.  1911. 
Tht  Judgment  ought  to  be  reversed. 


(23  TdAbo  IM) 
JOYCE  et  at  v.  RUBIN  et  aL 
(Supreme  Court  of  Idaho.  Jan.  SO.  1918.  On 
Rehearing,  March  6,  1«18.) 

1.  Watkbs  ano  Wateb  Coubsks  (I  152*)— 
Actions  to  Detbrhinb  WATia  bights— 
Question  fob  Coubt. 

In  ao  action  to  determine  and  settle  the 
priorities  and  amount  of  water  to  which  each 
party  to  a  suit  i«  entitled  from  a  certain 
stream,  it  is  left  to  the  court  to  determine 
from  the  evidence  snch  priorities  and  amonnts. 

[E^  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  156,  157;  Dec. 
Dig.  S  152.*] 

2.  Watebs  and  Water  Cotnass  (i  152*)— 
AoTioN  to  DBmiorrB  Pbiobitibb— Axeitd- 

KEirr  TO  OONTOBH  TO  PBOOF. 

Each  party,  by  way  of  complaint  or  crosa- 
complaint,  is  required  to  set  up  the  ultimate 
facta  upon  which  his  claim  of  right  is  based, 
and  it  is  the  duty  of  the  court  to  make  iM 
finding  of  facts  upon  the  evidence;  and  if  the 
allegations  of  the  pleadings  do  not  conform  to 
the  proof  offered  the  court  may  direct  the 
{kleadings  to  be  amended  to  conform  'to  auch 
proof. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Couraea.  Cent  Dig.  i|  106,  157;  Dec. 
Dig.  I  152.»J 

3.  Action  to  Dstebkink  Wateb  Rights- 

THEOBT  of  TBIAI.. 

Held,  that  the  trial  in  tbia  case  was  con- 
ducted as  is  customary  in  water  suits,  and 
upon  the  theory  that  aiU  parties  submitted  to 
the  court  evidence  of  the  dates  of  the  appro- 
priation of  water  and  of  tiie  amonnts  to  which 
they  were  entitled. 

4.  Pleadino  (i  398*)— Vabxancb— Matebial- 

ITT. 

Under  the  provistona  of  section  4225,  Rev. 
Codes,  no  variance  between  the  allegations  of 
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the  pleading  and  the  proof  is  to  be  deemed  ma- 
terial, nnless  it  has  actually  misled  the  adverse 
party  to  his  prejodice  in  maintaining  bis  action 
OT  defense  n^n  the  rosTits. 

[Ed.  Note.— For  other  cases,  see  FleadlSff 
Gent  Dig.  {  18S8;  Dec  Dig.  |  898.*1 

6.  Pmadikg  (8  232*)-Tbiajo  (|  349*)-Di- 
BECTiNG  Special  Finding — ^Ambndmbnt  to 
CoNiroBU  TO  Peoof— EmoT  or  Vabiancb. 
Section  4226,  Rev.  Codes,  ijrovides  that 
where  the  variance  is  not  material  the  conrt 
may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate 
amendment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  593;  Dec.  Dig.  8  232;*  Trial, 
Cent  Dig.  $1  823-827;  Dec  IHg.  8  349.*] 

6.  Pleading  <$  409*)— Waiver  op  Objko- 
noNS— Akswbb  to  Csoss-Cohfi^nt. 

Where  the  cross-complaint  is  not  answer- 
ed, and  the  cross-complainant  proceeds  to  trial 
without  objection,  as  though  an  answer  had 
been  tiled,  he  thereby  waives  tbe  answer. 

[Ed.  Note.— For  other  cases,  aee  Pleading, 
Cent  Dig.  II  1S7S-1388,  1386;  Dec.  Dig.  | 
409.*] 

7.  Action  to  DEmimra  Watkb  Bisbts— 

Theobt  or  Tbiax.. 

Held,  the'  record  shows  that  the  action 
was  tried  upon  the  theory  that  all  of  the  ma- 
twiai  allegations  of  the  complaint  and  crosa- 
complaints  were  put  in  issue, 
a  JnDGHENi  (8  126*) -Default-^ Taking 

I^OOP. 

Under  the  provisions  of  section  4360,  Bev. 
Codes,  in  an  action  to  determine  the  priority 
and  amount  of  water  to  which  each  party  to 
the  action  Is  entitled,  if  default  is  taken  against 
any  of  the  parties,  evidence  must  be  taken  to 
establish  the  material  allegations  of  the  com- 
plaint or  cross-complaint 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  II  22S,  224,  228-230;  Dec.  Dig.  | 

m*] 

9.  Pleading  (8  121*)— Anbwsk— Denial. 

Held,  that  certain  denials  were  sufficient 
[Ed.  Note.— For  other  cases,  see  Reading, 
Gent  Dig.  81  245-248;  Dec.  Dig.  fi  121.*] 

10;  Waters  and  Wateb  Ooubses  (8  102*)— 
Ibbigation— Action  to  Detebuinb  Rights. 
Where  it  is  alleged  that  it  requires  1,000 
inches  of  water  to  irrigate  a  tract  of  land  con- 
sisting of  ^0  acres,  and  the  court  finds  that 
the  par^  is  not  entiued  to  water  for  more  than 
162.66  acres,  and  awards  610  inches,  or  about 
4  inches  to  the  acre,  therefor,  and  such  award 
is  sustained  by  tbe  evidence,  the  action  -of  tbe 
court  will  not  be  reversed. 

[Ed.  Note.— For  other  cases,  aee  Waters  and 
Water  Courses,  0«nt  IMg.  H  UfO,  167;  De& 
Dig.  8  152.*] 

U.  Watebs  and  Wateb  Courses  (8  139*)— 
Appbopbxation  of  Water  Rights— Filing 
Notices. 

Where  a  party  has  constructed  his  ditches 
and  diverted  water  and  irrigated  his  land  for 
a  number  of  years,  and  thereafter  posts  and 
files  for  record  location  notices,  his  right  dates 
from  the  time  of  his  a|>propriati(ni,  and  not 
from  tiie  date  of  posting  such  notices. 

TEA.  Note— For  other  eases,  aee  Waters  and 
Water  Courses,  Dec.  IMg.  i  139.*] 

12.  Appropriation  or  Water  Rights— Ex- 
tent. 

Held,  under  the  evidence,  that  the  cultivated 
area  of  the  Bennett  ranch  was  increaaed  from 
year  to  year,  and  that  they  were  entitled  to 
the  full  amount  of  water  awarded  them  by  the 
trial  conrt 
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18.  Waters  and  Water  Cocrses  (|  145*)— 
Appropriation  or  Water  Bights— Fobfei- 

TURB  OR  ABAHDONHENT. 

Under  the  provisions  of  aeetioii  3247,  Bev. 
Codes,  a  person  entitied  to  tbe  use  of  water 
may  change  the  point  of  diveraion,  if  othen 
are  not  mjured  by  such  change;  and  such 
change  does  not  work  a  forfeiture  or  ia  not  an 
abandonment  of  aucb  right 

[Ed.  Note.— For  other  cases,  aee  Waters  and 
Water  Coanea,  Gent  Dig.  |  SO;  Dee.  Dig.  1 
145.*]  •      •  *  • 

14.  Waibbs  Airo  Watbr  Coubses  (|  152*)— 
Irrigation— Amount  or  Water  Required. 

Where  it  is  alleged  by  one  cross -complain- 
ant that  it  requires  400  inches  of  water  to 
properly  irrigate  her  land,  that  being  about  ,4 
inches  to  the  acre,  and  another  croas-complain- 
ant  alleges  that  it  requires  only  five-eighths  of 
an  inch  to  properly  irrigate  such  land,  the 
amount  actually  required  is  put  in  issue  by 
such  pleadings. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Connea.  Gent  IMg.  8|  166,  1ST;  Dee. 
Dig.  I  152.*] 

15.  Waters  and  Waixb  CoDBaBs  (8  162*)— 
Actions  to  Pbotbcx  Bzohts— Facis  in  Is- 
sue. 

The  ultimate  facts  to  be  establisfaed  under 
tbe  pleadings  were  tbe  priority  and  the  amount 
of  water  to  which  each  of  the  partiea  to  tiie 
suit  is  entitled 

[Ed,  Note.— For  other  cases;  aee  Waters  and 
Water  Courses,  Gent  Dig.  ||  166,  167;  Dec 
Dig.  8  152.*]  •••■«. 

16.  Pleading  (8  129*)  —  Answbb— Amns- 
BioNs— Failubb  to  Dent. 

Immaterial  allegations  or  averments  in  a 
pleading  are  not  admitted  by  failure  to  deny 
them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  ||  270-275;  Dec.  Dig.  |  129.*] 

17.  Waters  and  WaVeb  Goubsbs  <8  162*)—- 
AcnoN  to  Dbtbruine  Rights— Decree. 

The  respondents  Joyce  acquired  titie  to 
certain  land,  formerly  owned  bj  their  fatiier, 
wbo  had  appropriated  water  for  the  irriga- 
tion of  such  lana;  and,  where  they  do  not  ask 
in  their  complaint  to  have  the  water  to  which 
they  are  entitied  allotted  to  each  separately, 
it  is  not  error  for  tbe  court  to  decree  to  them 
jointb'  the  entire  amount  of  water  neeeasaiT 
for  the  irrigation  of  th^  land. 

[Ed.  Note.— For  other  case%  see  Waters  and 
Water  Courses,  Gent  IMg.  H  16^  167:  Dee. 
Dig.  I  162.*]  w 

18.  Watbbs  and  Water  Oourses  (S  152*>— 
Afpbofbiation  or  Water  Righto— Extent. 

Held,  that  the  respondents  Joyce  are  en- 
titied only  to  the  amount  of  water  awarded  to 
them  at  the  head  of  tii^  ditch,  less  the 
amonnt  of  water  which  flows  from  s  certain 
spring  situated  on  their  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  H  166,  167;  Dec. 
Dig.  8  152.*] 

19.  Waters  and  Water  Courses  ({  152*)— 
Action  to  Determine  Rights— Decree. 

Held,  that  the  decree  must  provide  that 
when  the  natural  flow  of  the  stream  is  not 
sufficient  to  furnish  the  respondents  with  the 
full  amount  of  water  awarded  to  them  tbey 
should  have  only  ttit  amount  furnished 
the  natural  flow  of  the  stream;  each  taking 
according  to  the  priority  of  his  ri^t 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Course*.  Cent  Dig.  S|  156,  167;  Dec 
Dig.  I  152.*] 
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20.  Watkbs  ahd  Watee  Ootjbses  (I  186*)— 
Rbcxjduzion  or  Land— DiuosnoB  of  Oo* 

CCPANTS. 

Beld,  ander  all  at  the  facts  of  thiB  case, 
that  the  respondents  have  proceeded  with  rea- 
sonable diligence  to  reclaim  the  land  for  which 
•rater  has  been  decreed  to  tbem. 

WEd,  Mote.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  S|  166.  157;  Dec 
Dig.  I  135.*]  « 

Aiveal  from  District  Oonrt,  Owybeft  Ooun- 
tr;  Alfred  Budg^  Judge. 

Action  by  Matthew  Joyce  and  another 
against  Jacob  BnUn  and  otbera  From  the 
Judgmrat,  defendant  Murphy  Land  A  Inrlga* 
tton  Company,  Limited,  appeals.  Modified. 

C  S.  Polk,  of  Boise,  for  appellant.  Perky 
ft  Crow,  of  Boise,  for  respondents  Joyce. 
Richards  &  Haga,  of  Boise,  for  respondents 
Bennett  Jackson  ft  Walters,  of  Caldwell, 
for  respondent  Harder. 

SULLIVAN,  J.  This  action  was  brought 
to  determine  the  priorities  and  amount  of 
water  to  which  each  of  the  parties  to  the  ac- 
tion was  entitled  from  Sinker  creek,  in  Owy- 
hee county.  The  defendants,  except  Jacob 
Rubin  and  G.  F.  Lambert,  appeared  by  an- 
swer and  cross-complaint,  and  set  np  their 
respective  claims  and  rights  therein.  The  de- 
fendant Harder  did  not  answer  the  cross- 
tomplalnt  of  the  defendant  the  Murphy  Land 
ft  Irrigation  Company.  Thereupon  the  case 
was  referred  to  a  referee  to  take  the  testimo- 
ny In  the  case  and  report  the  same  to  the 
court  It  appears  that  certain  testimony  was 
taken,  and  the  case  was  closed  and  a  report 
made  by  tbe  referee  to  the  court  Subse- 
qnenUy  an  abdication  was  filed  to  reopen 
the  ease  and  take  further  testimony,  which 
application  was  granted.  Further  testimony 
was  taken  before  Honorable  John  F.  Mac- 
Lan^  one  of  the  judges,  simng  at  chambers, 
and,  after  the  testimony  was  doeed.  was  r^ 
ferred  to  Honorable  Alf^  Budge,  Judge  of 
tbB  Sixth  Judicial  district,  for  dectidon,  and 
on  April  1,  1012,  be  filed  Ms  findings  of  fbct 
and  conclusions  of  lav,  and  a  decree  of  the 
court  was  entered  thereon. 

The  court  decreed  to  the  plaintlfh  Hat* 
thew  and  Anna  Joyce  S97.4  miner>  Inches, 
or  11. ©5  cubic  feet  of  watex  per  second  of 
time,  from  April  l,  1867,  and  30  Inches,  or  .6 
cubic  feet,  from  April  1,  1876,  for  use  on  the 
Gllmore  ranch,  and  36  Indies,  or  .7  cubic 
feet,  dating  from  April  1«  1901;  to  the  de- 
fendant Ella  G.  Harder,  administratrix,  62.5 
inches,  or  1.25  cubic  feet  per  second,  from 
April  1,  1867.  and  118.60  inches,  or  2.S7  cubic 
feet  per  second,  from  April  1.  1871;  to  the 
defendants  Richard  and  Joseph  Bennett  12.2 
cubic  feet  from  the  f&llowlng  dates:  400  inch- 
es, or  8  cable  feet  per  second,  from  April 
1,  1881;  210  inches,  or  4.2  cubic  feet  per 
second,  from  April  1, 1892 ;  to  the  defendant 
the  Murphy  Laud  &  Irrigation  Company  400 
necond  feet  of  the  waters  of  said  creek  from 


December  26,  1906,  and  60  Inches,  or  1.2  cu- 
bic feet  per  second,  from  the  year  1866,  and 
20  Inches,  or  .40  cubic  feet  per  second,  dating 
from  AprU  1,  1865. 

None  of  the  parties  appealed  except  the 
Murphy  Land  ft  Irrigation  Company,  and  tbe 
api>eal  is  from  the  Judgment 

[1-3]  (1)  The  first  'alleged  error  complain- 
ed of  is  that  the  court  erred  In  ordering  all 
of  the  pleadings  to  be  amended  to  conform 
to  the  facts  as  shown  by  the  evidence.  It 
must  be  remembered  that  a  suit  to  determine 
the  priority  and  amount  of  water  that  each 
user  from  a  stream  is  entitled  to  Is  somewhat 
different  from  the  ordinary  action,  and  the 
general  rules  of  pleading  have  never  been 
technically  observed  or  strictly  enforced  in 
this  class  of  cases;  for  if  they  were,  in 
many  cases  where  there  are  a  hundred  or 
more  parties  to  the  action  the  pleadings 
would  be  very  volnminotis.  In  such  actions 
the  main  object  or  purpose  is  to  determine 
the  priority  and  amount  of  water  to  whldi 
each  party  to  the  action  Is  entitled,  and  It 
Is  left  to  the  court  to  determine  from  the  evi- 
dence whether  each  party  has  established  a 
right  to  any  .  of  the  water  In  UtJgatlon.  Bach 
party  to  the  action  is  required  to  plead  the 
ultimate  focts  upon  which  he  claims  a  ri^t 
to  the  use  of  a  portion  of  the  water  of  such 
stream.  It  Is  the  duty  of  tbe  court  to  hear 
proof  before  it  can  legally  make  its  findings 
or  enter  Its  decree.  It  is  not  made  to  &ppeax 
that  tbe  issues  were  greatly  changed  under 
said  order  of  the  court  or  tiiat  any  addition- 
al testimony  would  be  required  to  meet  such 
amendments.  The  record  fails  to  show  that 
any  evldoioe  was  objected  to  by  appelant  as 
bdng  at  variance  wltii  the  plea^gs,  or  as 
not  being  within  the  issues  made  by  the 
pleadings.  The  record  shows  that  the  trial 
was  conducted  as  Is  customary  In  water 
suits,  upon  the  theory  that  each  par^  sub- 
mitted to  tbe  court  evidence  of  tbe  dates  of 
his  appropriation  and  amount  of  water  claim- 
ed and  bis  right  and  ttUe  to  use  It 

[4. 1]  It  Is  provided  by  section  42%,  Rev. 
Codes,  that  no  variance  between  the  allega- 
tion in  a  pleading  and  the  proof  Is  to  be 
deemed  material,  unless  It  has  actually  mis- 
led tbe  adverse  party  to  his  prejudice  In 
maintaining  his  action  or  defense  upon  the 
merits.  And  In  section  4226,  Rev.  Codes,  It 
is  provided  that  when  the  variance  is  not 
material  the  court  may  direct  the  &ct  to  be 
found  according  to  the  evidence,  or  may  or- 
der an  immediate  amendment 

[6-1]  In  Conan't  v.  Jones,  8  Idaho  (Hash.) 
606,  82  Pac.  250,  It  la  held  that  when  a 
cross-complaint  Is  not  answered,  and  defend- 
ant proceeds  to  trial  as  though  answer  had 
been  flled.  he  thereby  waives  the  answer.  It 
appears  from  the  record  that  the  api>ellant 
went  to  trial  evidently  upon  the  theory  that 
the  allegations  of  its  cross-complaint  were 
denied.    The  record  fails  to  show  that  the 
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appellant  moTed  for  Jndgmeit  on  Its  cross- 
eooiplalnt,  and  does  show  that  appellant 
went  to  trial  and  introduced  its  proofs  for 
the  purpose  of  establishing  the  all^ations  of 
its  cross-complaint.  The  case  was  eridently 
tried  upon  the  theor;  that  all  of  the  material 
allegations  of  the  complaint  and  cross-com- 
plaint were  pat  in  lasne.  The  provisions  of 
suhdiTialon  %  S  ^60,  Ber.  Codes,  provides 
for  defoult  up«i  failure  to  answer  in  a  case 
not  arising  upon  contract.  In  that  kind  of 
a  case  the  plaintiff,  after  taUiag  default, 
must  apply  to  the  court  tax  the  rditf  de- 
manded in  the  complaint;  In  other  words, 
must  establish  by  proof  the  material  allega- 
tiona  of  his  comidalnt.  As  bearing  upon  the 
question  bere  under  consideration,  see  Myers 
T.  Holton,  a  CaU  App.  U4,  98  Fae.  197;  StUes 
V.  Hermosa,  etc.,  Co.,  8  CaL  App.  862,  97 
Fac.  91;  Hedstrom  r.  XJnium  Tmat  Co.,  7 
CaL  App.  278,  94,  Pac.  386. 

The  court  thereflDre  did  not  err  in  direct- 
ing the  pleadings  to  be  amended  In  accord- 
ance with  tAe  proofs  offered. 

[f]  The  second  ehor  complained  of  Is 
that  the  answer  of  the  cross-complainants 
Bennett  and  Bennett  does  not  deny  the  al- 
legations contained  In  the  cross-complaint  of 
the  appellant  It  la  contended  that  the  an- 
swer to  the  cross-complaint  of  the  appelant 
amounts  to  no  defense  whatev^,  and  would 
{entitle  the  appellant  to  Judgment  on  the 
pleadings,  and  that  sudii  question  would  not 
be  waived  by  itailare  to  raise  it  in  the  lower 
court 

In  a  water  case  like  the  one  at  bar,  the 
court  would  not  be  justified  In  entering  a 
Judgment  in  accordance  with  the  prayer  of 
the  complaint  without  requiring  the  plain- 
tiff to  prove  his  case.  Appellant,  In  Its  cross- 
complaint  was  not  content  with  setting  up 
its  own  title  or  right  to  the  use  of  the  water 
of  Sinker  creek,  but  undertook  to  set  up  the 
title  of  all  water  users  along  the  creek,  and 
as  to  all  of  such  allegations,  except  the  par- 
agraph setting  up  the  claim  of  the  Bennetts, 
the  Bennetts  answered  as  follows:  "As  to 
the  allegations  contained  in  paragraphs  2,  3, 
4,  B,  6,  7,  8,  9, 10,  12, 13,  and  14  of  said  cross- 
complaint  these  answering  defendants  have 
no  knowledge,  information,  or  belief  on  the 
subject  sufficient  to  enable  them  to  answer 
the  allegations  contained  in  said  paragraphs, 
or  any  of  them;  and  placing  their  denials 
on  that  ground  these  answering  defendants 
deny  each  and  every  of  the  allegations  con- 
tained in  said  paragraphs  2,  3,  4,  5,  6,  7,  8, 
9,  10,  12,  13,  and  14."  We  think  that  denial 
is  sufficient  under  the  requirements  of  our 
statute.   Section  4183,  Rev.  Codes. 

California  has  a  similar  statute,  and  In 
Etchaa  v.  Orena,  121  Cal.  270,  53  Pac  798, 
the  court  had  under  consideration  the  ques- 
tion here  presented,  and  held  In  accordance 
with  the  views  herein  expressed. 

There  is  another  reason  why  appellant  can- 
not at  this  time  be  held  to  question  the  suf- 


flciaicy  of  the  respondents  answer.  Tbo 
case  was  tried  upon  the  theory  that  the  de- 
nials were  sufficient  to  pnt  each  approprlator 
upon  bis  proof  as  to  his  right  to  divert  wa- 
ter from  said  creek,  both  as  to  priority  and 
quantity;  and  no  evidence  was  objected  to 
dnring  the  trial,  on  the  ground  that  such  evi- 
dence was  not  within  the  issues  made  by 
the  pleadings.  See  Loftns  t.  Fischer,  lOS 
CaL  616,  89  Pac.  1064;  S  Am.  ft  Eng.  Ency. 
of  L.  ft  Pr.  1367.  We  tblnk  tbe  answer  of 
the  Bennetts  was  auflleient 

[10]  (8)  The  third  assigned  error  la  that 
by  the  cross-complaint  filed  by  tbe  Bometta 
it  la  alleged  that  it  requires  8  tnebes  of  wa- 
ter  per  acre  to  Irrigate  the  land  of  the  Ben- 
netts. It  la  contended  Uiat  the  court  found 
aa  a  fact  that  tbe  Bennetts  bad  vaAex  culti- 
vation and  irrigation  a  total  of  182.66  acres 
ot  land,  for  whidi  the  court  found  tbey  were 
entitled  to  water,  and  at  tbe  rate  of  3  inches 
per  acre,  which  tbey  admitted  in  tbelr  cross- 
complaint  was  sufficient  to  Irrigate  the  same, 
the  court  lAould  have  given  tl^  488  Inches 
of 'water,  and  no  more,  but  that  tbe  decree 
gave  them  610  inches,  <a  122  inches  more 
than  th^- asked  fOr  in  their  cross-complaint 
The  court  evidently  concluded  that  tbe  Besi- 
netts  bad  made  a  mistake  in  their  cn»s-com- 
plalnt  in  claiming  only  3  Inches  of  water  per 
acre,  as  their  evidence  showed  it  required 
more  than  that  to  irrigate  said  land,  and 
authorized  them  to  amend  th^  comidalnt  to 
conform  to  tbe  evidence,  and  thereafter 
awarded  them  the  amount  of  water,  with 
the  date  of  priority,  to'  which  the  evidence 
showed  they  were  entitled.  The  court  did 
not  err  in  so  doing. 

[11, 12]  (4)  Under  the  fourth  assignment  of 
error  it  appears  that  the  Bennetts  posted 
water  right  notices  on  the  Ist  day  of  June, 
18S9,  under  which  1,000  locoes  of  water  were 
claimed  for  the  irrigation  of  said  Bennett 
ranch.  The  evidence  shows  that  ditches  f<H 
the  conveyance  of  such  water  had  been  con- 
structed years  before  the  posting  of  said  no- 
tices, and  .that  water  had  been  conducted 
through  them  from  year  to  year  up  to  the 
time  of  posting  such  notices;  and  after  a 
patent  from  the  government  to  said  lands 
had  been  procured  said  water  right  notices 
were  posted  simply  to  give  a  record  title, 
or  to  indicate  on  the  county  records  that 
the  Bennetts  claimed  a  water  right  from 
said  creek.  The  posting  of  such  notices  in 
no  way  deprived  them  of  the  date  of  priori- 
ty to  which  they  were  entitled  under  their 
actual  appropriation  of  such  water.  It  ap- 
pears from  the  evidence  that  the  cultivated 
area  of  the  Bennett  ranch  was  Increased 
from  year  to  year,  and  that  they  were  en- 
titled to  tbe  amount  of  water  awarded  tbeai 
by  the  court 

[13]  (5)  It  is  contended,  under  the  fifth 
error  assigned,  that  while  the  grantors  of 
the  Bennetts  had  acquired  rights  to  tbe  use 
of  the  waters  of  Sinker  creek,  said  rights 
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were  abandoned  by  tbe  Bennetts  wben,  In 
1907,  they  changed  the  point  of  diversion  by 
taking  the  water  out  of  the  stream  about 
1,800  feet  further  up  the  stream  than  the 
point  at  which  water  had  been  at  flrst  di- 
verted. This  contention  Is  without  merit,; 
for,  under  the  law,  they  had  a  ri^t  to 
change  their  point  of  diversion,  so  long  as  it 
did  not  Injure  any  other  water  user.  Under 
the  provisions  of  section  3347,  Rev.  Codes,  a 
person  entitled  to  the  use  of  water  may 
change  the  point  of  diversion,  if  others  are 
not  injured  by  such  change ;  and  U  a  change 
Is  made  without  proper  application  to  the 
state  engineer,  as  claimed  in  this  case,  that 
would  not  forfeit  the  right  to  the  use  of  such 
water. 

[14]  (6)  It  Is  contended,  under,  the  ^th 
assigument  of  error,  that  the  appellant  al- 
leged In  Its  cross-complaint  that  It  required 
only  five-eighths  of  an  inch  of  water  per  acre 
to  Irr^te  the  Harder  ranch,  and  that  no  an- 
swer was  flied  by  Harder,  as  administratrix, 
to  the  cross-complaint  of  appellant,  and  for 
that  reason  said  allegation  of  the  cross-com- 
plaint was  admitted.  As  heretofore  held, 
this  case  was  tried  upon  the  theory  that  each 
of  the  parties  was  required  to  establish  the 
date  of  his  priority  and  the,  amount  of  water 
required  for  the  irrigation  of  the  land. 
Harder  alleged  In  her  cross-complaint  that 
it  required  400  inches  of  water  to  properly 
Irrigate  her  land.  That  allegation  put  in  is- 
sue the  amount  required,  regardless  of  appel- 
lant's allegation,  in  its  cross-complaint,  that 
It  required  only  five-eighths  of  an  Inch  per 
acre.  The  evidence  sustains  the  finding  of 
the  court  to  the  effect  that  the  Harder  land 
required  2^  inches  of  water  to  successfully 
Irrigate  it. 

(7)  The  assignments  of  error  from  7 
to  12,  Inclusive,  concern  the  rights  of  re- 
spondents Matthew  and  Anna  Joyce.  It  Is 
first  contended  that  there  is  an  admission  in 
the  pleadings  on  behalf  of  said  respondents 
as  to  the  amount  of  water  required  to  suc- 
<res8fnlly  Irrigate  the  Joyce  ranch,  in  that 
said  respondents  alleged  that  all  of  the  land 
of  the  Joyce  ranch  requires  "at  least  3  Inch- 
es of  water  to  the  acre."  An  inspection  of 
the  pleadlDgs  shows  that  the  respondents 
Joyce  claimed  1,600  inches  of  water  to  be 
used  npon  480  acres  of  land.  Afuch  of  the 
land  claimed  by  them  Is  farther  away  from 
the  creek  than  the  land  to  which  water  has 
been  actually  applied,  and,  as  the  evidence 
sbows,  less  gravelly  and  less  porous ;  and  be- 
cause 3  inches  of  water  per  acre  would  be 
fluffldeut  to  Irrigate  the  oitlre  tract  it  does 
oot  follow  It  would  not  require  more  than 
that  to  properly  Irrigate  the  more  porous 
land  nearer  the  creek.  It  might  be  well  to 
observe  here  that  the  aM>eUant  has  allied 
that  certain  lands  of  the  ree^ndents  require 
only  a  certain  quantity  of  water,  but  in  the 
answer  and  cross-complaint  of  the  lespond- 
ente  they  allege  the  quantlttes  of  water  ze- 


qnired  for  their  lands.  Where  It  Is  alleged 
In  the  cross-complaint  that  certain  lands  re- 
quire only  five-eighths  of  an  Inch  of  wat», 
and  It  is  averred  In  the  cross-complaint  of 
the  respondents  that  It  requires  3  inches  per 
acre,  an  Issue  Is  clearly  presented,  although 
no  negative  words  may  be  used.  See  Perkins 
V.  Brock,  -80  Cal.  320,  22  Pac.  194.  The  ulti- 
mate fact  to  be  proved  was  the  amount  of 
water  the  respondente  were  entitled  to  di- 
vert; respondents  claiming  that  they  \rere 
entitled  to  divert  a  certain  amount  of  water, 
and  the  eross-complalnt  averring  that  they 
were  not  entitled  to  that  amoont.  The  re- 
spondents. In  their  complaint,  had  already 
set  up  their  right  and  title  to  water,  which 
the  appellant  had  denied  in  its  answer.  The 
only  averments  material  to  be  made  In  its 
cross-complaint  were  as  to  ito  own  right  and 
title,  and  It  was  not  required  to  set  up  the 
right  and  title  of  the  plaintiffs. 

[II]  Immaterial  averments  in  a  pleading 
need  not  be  denied,  and  are  not  admitted  by 
failure  to  deny  them.  1  Ency.  PI.  St  Pr.  791, 
and  cases  there  cited.  A  sufficient  answ«* 
to  said  assignment  is  that  the  case,  was  tried 
upon  the  issue  as  to  the  amonnt  of  water 
necessary  to  Irrigate  the  Joyce  ranch.  That 
there  was  a  wide  discrepancy  between  the 
amount  claimed  by  the  plaintiffs  and  the 
amount  conceded  by  appellant  Is  true.  The 
plaintiffs  asked  for  1,S00  Inches  of  water  for 
480  acres  of  land,  about  3  Inches  per  acre, 
and  the  court  decreed  them  597.40  inches  for 
the  irrigation  of  119.48  acres,  which,  we 
think,  under  the  evidence,  the  court  was  jus- 
tified in  doing,  as  the  evidence  shows  It  re- 
quires much  more  water  per  acre  to  irrigate 
the  119.48  acres  close  to  the  creek  than  it 
does  the  land  further  away. 

[17]  (8)  The  point  raised  by  the  eighth  as- 
signment of  error  is  that  there  Is  an  admis- 
sion In  the  pleadings  to  the  effect  that  the 
plalntiflb  did  not  Jointly  own  the  land  to 
which  the  water  is  applied,  but  that  Anna 
Joyce  owns  a  certain  portion,  and  that  Mat- 
thew Joyce  owns  the  remaining  portion,  and 
that  the  court  erred  In  decreeing  water  for 
the  Joyce  ranch  as  a  whole;  that  it  should 
have  segregated  the  portions  of  said  ranch  al- 
leged to  be  owned  by  the  different  parties 
and  apportioned  the  water  between  them. 
Under  the  facts  of  the  case  this  contention  la 
somewhat  technical  The  Joyce  respondents 
asked  in  tbdr  complaint  to  have  the  water 
decreed  to  them  Jointly ;  they  being  the  own- 
OTB  of  the  Jt^ce  ranch.  The  testimony 
throughout  nfen  to  said  tract  of  land  as  the 
Joyce  ranch.  The  appropriation  was  made 
tor  the  eatSre  ranch  of  Matthew  Joyce,  Sr., 
whifdi  aubsequently  descended  to  the  plain- 
tlflB,  and  has  always  been  fiirmed  together, 
and  is  now  In  the  poaseaslon  and  under  the 
control  of  both  the  plaintUta  and  their  lea- 
se^ and  tlie  record  contains  a  stipulation  of 
the  parttefl  to  this  action  aa  follows:  "It  is 
further  stipulated  and  agreed  by  the  pardea 
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to  this  action  that  the  Uuids  described  In  the 
aevtstal  complaints  and  cross-complalnta  are 
the  properties  of  the  parties  alleging  title 
thoreta"  Upon  the  whole  record  we  con- 
dude  there  Is  no  merit  In  this  contention. 
The  water  was  a]n>n}piiated  tor  said  e:itire 
ranch  and  has  alwaya  been  used  <ai  that 
ranch,  and  it  does  not  appear  that  any  one 
Is  Injured  by  decreeing  said  water  Jointly  to 
the  owners  of  said  ranch. 

[It]  (9)  Under  the  ninth  assignment  of  er- 
ror it .  Is  contended  that  the  court  should 
hare  taken  into  consideration  the  springs 
that  ris^  either  in  the  bed  of  the  Stream, 
or  aloi%  its  sides.  The  court  evidently  con- 
sidered those  springs  as  a  part  of  the  stream. 
It  was  expressly  found  by  the  court '"that 
It  appears  ttiat  there  Is  a  certain  spring  In 
Sinker  creek,  where  the  same  flows  tiirough 
the  Joyce  ranch,  aforesaid,  which  is  a  part 
of  the  natural  flow  of  said  creek;  that  the 
waters  of  said  spring,  when  used  and  di- 
verted by  plaintiffs,  Is  a  part  of  said  waters 
so  given  to  the  land  of  plaintiffs."  It  is 
clear  from  the  finding  that  the  respondoita 
Joyce  are  not  entitled  to  the  water  flowing 
from  said  spring  in  addition  to  the  water 
decreed  to  them,  but  tliat  the  amount  of 
the  flow  of  said  spring  must  be  deducted 
from  the  total  number  of  Inches  of  water 
awarded  to  the  respondents  Joyca  They  are 
not  entitled  to  the  numt>er  of  inches  award- 
ed to  them  at  the  head  of  their  ditch  and, 
in  addition  thereto,  the  flow  of  said  spring. 
They  are  entitled  only  to  the  amount  award- 
ed to  them  at  tlie  head  of  their  ditch,  less 
the  flow  of  said  spring.  From  the  record 
it  appears  they  have  about  60  acres  of  land 
lielow  where  said  spring  rises,  and  certainly 
can  use  the  water  from  said  spring  In  the 
Irrigation  of  said  land,  so  the  decree  In  that 
regard  must  be  amencted  In  conformity  with 
the  views  herein  expressed. 

[11]  (10)  Under  the  tenth  assignmeait  of 
error  appellant  contends  that,  while  the  wa- 
ters of  Sinker  creek  sink  or  disappear  dur- 
ing the  latter  part  of  the  season,  so  that  dur^ 
Ing  the-  months  of  July,  August,  and  Septem- 
ber the  amount  of  water  In  the  stream  does 
not  exceed  200  Inches,  and  while  this  appel- 
lant Is  constructing  a  reservoir  for  Impouud- 
Ing  the  waters  of  said  stream  for  thft 
purpose  of  irrigating  certain  lauds,  yet  the  de- 
cree makes  no  provision  for  the  watw  sliort- 
age  during  the  summer  months,  and  no  pro- 
vision has  been  made  for  measuring  the  wa- 
ters of  the  stream,  but  allows  the  plaintiffs 
and  the  several  cross-complainants  the  full 
amount  of  water  awarded  to  them,  apparent- 
ly for  the  entire  season,  which  amount  could 
only  be  supplied  by  drawing  from  the  stor- 
age provided  by  the  appellant  for  other 
lands;  and  under  that  state  of  facts  It  Is 
contended  that  the  decree  should  provide  for 
measuring  the  waters  of  said  stream  above 
the  dam  of  appellant,  and  when  the  waters 
are  low  the  respondents  should  be  mtltled 
<mlT  to  the  flow  of  the  stream,  and  not  to 


exceed  the  amounts  they  are  allowed  by 

said  decree.  That  contention  Is  w^  fomid- 
ed,  and  the  decree  should  provide  that,  -whai 
the  natural  flow  of  the  stream  Is  not  saffi- 
dent  to  furnish  the  respondents  wltb  the 
full  amount  of  water  awarded  to  them,  eadi 
shoQld  have  only  the  amount  furnished  from 
the  natural  flow  of  the  stream,  taking,  ct 
course,  according  to  the  priority  of  his  right. 
The  decree  should  have  provided  for  the 
measuring  of  the  water  of  the  stream  as  it 
entered  the  reservoir  of  the  appellant,  and 
should  also  provide  that  the  respondoits 
should  receive  only  the  natural  flow  of  said 
stream,  when  it  Is  less  tlian  the  entire  quan- 
tity of  water  awarded  to  them,  and  In  ac- 
cordance with  their  priorities  as  established 
by  the  decree.  Of  course,  as  appellant  has 
an  80-inch  water  right,  with  a  priority  of 
April  1,  1865,  it  would  be  entitled  to  that 
fall  amount  as  long  as  the  natural  flow  of 
the  stream  amounted  to  80  Inches;  its  rl^t 
being  the  old^t  on  said  stream. 

A  measuring  device  ought  also  to  be  es- 
tablished at  the  dam  of  appellant,  so  that 
the  water  required  to  be  turned  down  to  the 
respondents  could  be  measured.  In  order 
that  justice  may  be  done  to  all  of  the  par- 
ties to  this  action,  the  decree  must  be  modi- 
fled  as  herein  indicated. 

[2IJ  (11)  Under  the  eleventh  asstgnmeot  of 
error  it  is  contended  tiiat  some  of  the  re- 
spondents have  not  proceeded  with  reasona- 
ble diligence  to  reclaim  all  of  their  land  for 
which  they  were  allowed  water  by  the  trial 
court;  and  if  the  land  had  been  situated  in 
some  parts  of  the  state,  where  the  increase 
in  population  and  reclamation  of  land  had 
been  more  rapid  than  in  the  Sinker  creek 
region,  this  court  would  have  been  Inclined, 
upon  the  facts  appearing  from  the  record,  to 
hold  that  at  least  one  or  two  of  the  re^nd- 
ents  had  not  proceeded  with  reasonable  dil- 
igence to  reclaim  tlielr  land.  But,  xmAtx  all 
of  the  foots  of  this  case,  we  are  Inclined  to 
hold  that  the  court  did  not  err  in  decreeb^ 
to  each  of  the  respondents  the  amount  of 
water  decreed  to  him. 

(12)  It  is  contended,  under  the  twelfth  as- 
signment of  error,  that  the  respondents  at 
most  are  not  entitled  to  more  than  1% 
Inches  of  water  per  acre;  but,  under  an  of 
the  facts  of  this  case,  this  court  Is  not  in- 
clined to  modify  the  decree  entered  In  re- 
gard to  the  qtiantity  of  water  awarded  to 
each  of  the  respondents. 

It  Is  thraefore  ordered  that  the  decree  be 
amended  as  above  Indicated;  and  it  la  also 
ordered  that  each  of  the  parties  hereto  pay 
the  costs  of  this  appeal  Incurred  by  btan. 

STEWART,  3^  concnn. 

On  Petition  for  Blearing. 

SULLIVAN,  J.  A  petition  for  rehearing 
and  modification  of  the  original  opinion  ia 
this  case  has  beea  filed  by  the  Irespondents 
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J«7C8k  uA  tt  is  flOBtcoded  that  tUftt  part  of 
Um  dadaton  In  n^utd  to  tba  water  fiowins 
frMi  a  qalag  aitaatad  on  tba  Jtm  laad  la 
BOBCoptlUa  of  two  couatructloDa. 

After  qnottnf  from  tba  flndtnr  of  the  conrt 
In  rogard  to  said  vrlng;  w  atatad  In  tbe 
optnion  aa  foUom:  "It  la  dear  from  the 
flDdlnc  tbat  tbe  i«BpondenU  Joyce  are  not 
entitled  to  the  water  flowing  from  aaid  qnrlns 
In  addition  to  the  watw  decreM  to  them,  bat 
tbat  tbe  amount  of  tbe  flow  ot  said  spring 
mnst  he  deducted  from  tbe  total  number  of 
incbea  of  water  awarded  to  tbe  re^ndoits 
JoTce.  Thar  are  not  entitled  to  tbe  number 
of  indue  awarded  to  them  at  tbe  head  of 
their  dltdi  and,  in  addition  thereto,  the  flow 
of  said  q^rltti^  Tbej  are  entitled  only  to 
the  amount  awarded  to  them  at  the  head 
of  their  ditch,  less  the  flow  of  said  spring. 
From  the  record  it  appears  they  have  about 
GO  acres  of  land  below  where  said  spring 
rises,  and  certainly  can  use  the  water  from 
aaid  spring  in  the  Irrigation  of  said  land, 
ao  tbe  decree  In  that  regard  must  be  amended 
In  conformity  with  the  vtews  herein  ex- 
pressed." 

Tbe  Intention  of  the  court  was  to  glre  said 
reapondents  the  amount  of  water  decreed  to 
them  at  the  head  of  their  ditch,  less  the 
amount  of  the  flow  of  said  luring,  which 
could  be  need  in  Irrigating  respondents*  land. 
If  there  were  60  acres  of  land  on  which  the 
water  from  the  spring  could  be  used  to  irrl- 
gate,  the  number  of  Inches  of  water  which 
could  thus  be  used  should  be  deducted  from 
the  amount  awarded  to  the  respondents  at 
tbe  head  of  the*r  ditch.  And  if  there  is  suffl- 
doit  flow  from  said  spring  to  Irrigate  said 
entire  60  acree,  so  much  of  the  water  flowing 
from  said  spring  as  can  be  beneficially  used 
on  the  lower  end  of  the  Joyce  ranch  la  to  be 
deducted  from  the  amount  regoired  to  be 
turned  to  tbe  said  respondente  at  the  head  of 
tlielr  ditch.  In  other  words,  the  respondente 
Joyce  are  not  to  have  what  water  they  can 
nee  from  the  spring  ^and  also  hare  turned  in 
to  them  at  the  head' of  their  ditch  all  of  the 
water  that  they  were  awarded  by  the  decree, 
and  the  land  lying  under  the  spring  is  to  be 
irrigated  entlrdy  from  the  water  of  such 
spring,  and  should  hSTo  no  other  water,  un- 
lesa  tbe  spring  Is  insuffident  to  irrigate  such 
land.  A'rebearlng  aa  said  petition  la  tbere- 
f ore  denied. 

Counsel  for  the  aK>ellant,  the  Murphy 
Land  A  Irrigatloa  Company,  has  also  filed  a 
petition  for  rehearing,  and  contends  that  the 
respondente  Bennett  were  awarded  610  inch- 
es of  water  for  162.65  acres  of  land,  and  that 
the  court  baring  found  that  said  respondents 
are  entitled  to  no  more  than  3  inches  of  wa- 
ter  per  acre  for  said  162.66  acres,  which 
would  be  488  inches,  and  the  court  having 
allowed  them  by  the  decree  610  Inches,  it 
allowed  them  122  Inches  of  water  more  than 
tba  findings  <tf  fact  would  warrant  m  tap- 
port 


On  a  re-examlnatlon  we  ascertain  that  tbe 
court  found,  among  other  things,  in  Ito 
twenly-fourtb  finding  of  tsc^  that  the  102.66 
acres  of  tbe  S20  aoes  of  land  owned  by  tbe 
Bennette  is  supplied  with  water  from  their 
ditches;  and  by  the  twenty-ebrtb  finding  of 
fact  the  court  found  that  it  required  "ap- 
inroxlmately  8  Inches"  per  acre  to  properly 
Irrigate  said  land.  If  it  only  reanlres  S  Inch- 
es per  acre,  it  would  require  but  488  inches 
to  properly  Irrigate  all  of  the  land  that  the 
Bennetts  had  properly  Irrigated  or  reclaimed. 
By  the  twenty-sixth  finding  the  court  finda 
that  the  defendante  have  applied  to  a  bene- 
ficial use  in  the  irrigation  of  said  landa 
610  inches.  If  It  required  only  3  Inches  per 
acre,  and  the  Bennette  bad  cmly  reclaimed 
162.66  acres*  all  the  water  th^  would  be  en- 
titled to  would  be  488  inches,  and  we  are 
satisfied,  on  a  re-examlnation  of  tbe  eri- 
dence,  that  that  is  all  they  are  entitled  to; 
hence  the  original  opinion  in  this  case  will 
be  modified  to  the  extent  of  allowing  the 
Bttmetto  488  Inches  instead  of  610  inches, 
and  the  Judgment  of  the  trial  conrt  will  be 
modified  to  the  extent  ber^n  indicated. 

It  is  next  contended  that  the  court  erred  In 
granting  to  re^ndente  Bennett  a  priority 
over  the  an>ellant,  the  Murphy  Land  &  Irri- 
gation Company,  for  said  162.66  acres;  that 
66  acres  of  safd  laud  was  not  Irrigated  until 
1907  or  190S ;  and  tbat  the  appellant's  right 
to  tbe  water  atteched  from  December,  ISOO. 
On  a  review  of  all  of  the  evidence  in  regard 
to  the  Benuetts*  right,  we  are  satisfied  that 
they  are  entitled  to  three  inches  of  water  per 
acre  for  said  162.66  acres. 

With  tbe  above  noted  modifications,  the 
p^ltl(nt  for  rehearing  will  be  denied  and  the 
cause  rmianded,  with  directions  to  the  trial 
court  to  make  the  changes  indicated  in  tbbi 
and  the  original  opinion. 

STBWART,  J.,  concurs.  AILSHIB,  a  1^ 
did  not  sit  at  tbe  and  totii  no  part 

in  the  decision. 


(SI  Idaho  AO 

SOUTHWEST  NAff.  BANE  OF  KANSAS 
CITY  V.  BAEEB  et  aL 
(Snpreme  Court  of  Idaho.    Feb.  22,  1918.) 

1.  Bixxa  AND  Nom  —  LuBixmia 

on  Tauisna— "UoLDBE  in  Dps  ConssB." 
A  holder  in  due  coarse  is  a  bolder  who  has 
taken  the  Instrameat  under  the  following  eon* 
ditions:  First,  that  the  iOBtrament  is  complete 
and  rsrular  upon  its  face;  saeond.  that  he  be* 
came  the  holder  of  it  before  It  was  overdue 
and  without  notice  that  It  had  been  prevloualy 
dishonored,  if  such  were  the  fact;  uiird,  that 
be  took  it  in  good  faith  and  for  value :  fOortb, 
that  at  the  tlsM  It  was  negotiated  to  him  be 
had  no  notice  of  any  infirmitr  In  tbe  instm- 
ment  or  defect  in  ^  title  of  the  person  negoti- 
ating It 

IBd.  Note.— For  otiber  cases,  see  Bills  and 
Notes.  Cent  Dig.  1  TBS;  Dee.  Dig. 

For  olber  dsflnltloDs,  sse  Words  and  nuassst 
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2.  Bills  and  Notes  (I  865*)— Rights  and 

INABILITIES    ON    TaANSFES   —    HOLDBB  IN 

Dub  GO0B8E. 
,A  holder  in  due  couree  holds  the  instru- 
ment free  from  any  defect  of  title  of  prior  par- 
ties, and  free  from  defenses  available  to  prior 
parties  among  themselves,  and  may  enforce  the 
payment  of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon. 

{Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U         958,  909;  Dec.  Dig. 

a  Bills  and  Notes  (§§  370,  373*)  —  Bona 
Fide  Hold  ebb— Defenses  Available. 
Under  the  provisions  of  section  3514,  Rev. 
Codes,  fraud,  misrepresentations,  and  no  con- 
sideration are  not  available  as  a  defense,  where 
the  evidence  clearly  shows,  and  is  in  no  way 
contradicted,  that  the  plaintiff  is  the  holder  of 
the  note  sued  upon,  tree  from  any  defect  of 
title  of  prior  parties,  and  tree  from  defenses 
available  to  prior  parties  among  themselves. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  804,  963,  966-970;  Dec. 
Dig.  11  870.  373^*] 

4.  Bills  and  Notes  ({  626*>— Actions— Sot- 
FiciENCT  OF  Evidence. 

Evidence  in  this  case  examined,  and  held, 
that  the  evidence  is  positive,  certain,  and  un- 
contradicted tbfit  the  instrument  is  complete 
and  regular  upon  its  face,  and  that  the  plaintiff 
purchased  the  note  in  controversy  Id  the  usnal 
course  of  business  of  the  bank  in  good  faith 
and  for  value,  before  maturity,  and  at  the  time 
of  the  puiclutse,  without  notice  that  said  note 
bad  been  dishonored  or  of  any  infirmity  in  tbe 
instrument  or  defect  In  the  title  of  tbe  person 
negotiating  It 

lEd.  Note.~-For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1832-1839;  Dec.  Dig.  I 
526.*1 

Appeal  from  District  Court,  Fremont 
County;  James  G.  Qwlnn,  Jiidge. 

Action  by  the  Southwest  National  Bank  of 
Kansas  Glty  against  H.  D.  Baker  and  others. 
From  a  Judgment  for  defendaiits,  plalntiUE 
appeals.  Reversed,  and  judgment  directed 
for  plaintiff. 

Soole  &  Soule,  of  St  Anthony,  for  appel- 
lant  Uillsnps  &  Moon,  of  St  Anthony,  for 

respondents. 

STEWART,  J.  This  Is  an  action  to  re- 
cover the  smn  of  f  M^S,  with  interest,  upon 
a  promissory  note  dated  October  17,  1907, 
and  executed  by  the  defendants  in  favor  of 
McLaughlin  Bros.,  and  by  McLaughlin  Bros, 
indorsed  and  sold  to  plaintiff  for  value. 
The  defendants  filed  an  answer  and  admitted 
the  execution  of  the  note  and  that  such  note 
was  given  as  a  part  of  the  purchase  price 
of  a  certain  stallion  sold  by  McLaughlin 
Bros,  to  the  defendants,  and  that  such  sale 
was  made  upon  misrepresentation  and  fraud 
upon  the  part  of  McLaughlin  Bros.,  and  that 
said  note  was  acquired  foy  plaintiff  subse- 
quent to  maturity  and  without  value,  and 
that  said  note  is  held  by  plaintiff  for  collec- 
tion only  and  tor  the  purpose  of  d^randing 
the  defendants,  and  that  tlie  plaintiff  was 
not  the  bona  flde  ownra  or  holder  in 'good 
faith  or  In  due  course.  Upon  the  issues  thus 


presented,  the  canse  was  submitted  to  a  jury, 
and  a  verdict  was  rendered  in  favor  ot  tbe 
defendants.  This  appeal  is  from  the  judg- 
ment 

Tbe  first  error  asdgned  Is  that  tlie  evi- 
dence Is  insufficient  to  sustain  or  support  the 
verdict  of  the  jury.  Two  questions  are  in- 
volved: First  Was  the  note  sued  nptm  In 
this  action  secured  and  obtained  from  the 
defendants  through  fraud  and  mfsrepresra- 
tatloD?  Second.  If  the  evidence  in  this  case 
shows  that  the  note  was  obtained  throng 
fraud  And  misrepresentation,  did  plalntlfl 
become  the  purchaser  and  holder  of  tbe  note 
In  due  coarse  under  the  provisions  of  sec- 
tion 3509,  Rev.  Codes,  and  is  lie  protected 
as  provided  by  section  3614,  Rev,  Codes? 

[4]  The  evldrace  Is  poritlve^  certain,  and 
in  no  way  contradicted  that  the  plaioUfl 
purchased  Uke  note  In  controversy  on  the 
Ist  day  of  February,  1909;  that  be  paid 
for  said  note  the  sum  of  fl,228.19;  that  tbe 
purchase  of  the  note  was  in  the  usual  course 
of  business  of  the  bank  for  tbe  profit  that 
would  arise  by  reason  of  the  purchase;  Ghat 
at  the  time  the  note  was  purchased.  It  was 
the  first  transaction  tiiat  the  appellant  bank 
had  ever  had  with  MdLaughlin  Bros.,  and 
was  a  part  of  a  transaction  between  the  bank 
and  McLaughlin  Oros.,  wbidi  In  the  aggre- 
gate amounted  to  over  993,000;  that  tbe  onljr 
information  plaintiff  had  as  to  Qie  signer* 
of  the  note  was  a  letter  from  the  Ashton 
State  Bank,  of  Ashton,  Idaho,  signed  by  F. 
X.  Dolenty,  dated  October  19,  1007,  direct- 
ed to  Mcljiwghlln  Bros.,  in  which  the  writer 
of  such  letter  stated:  "At  request  of  your 
represmtative,  Mr.  W.  H.  Homer,  I  have 
examined  three  promlsitcwy  notea  glvoi  to 
your  firm,  each  In  the  siun  of  91,200,  signed 
by  Messrs.  H.  D.  Baker,  Moigan  Knapp,  J. 
H.  Rankin,  Perry  D.  Omb^  Atdi«iy.  Sharp, 
et  alia,  and  believe  same  to  be  good  respon- 
sible men,  and  the  paper  worth  its  face  val- 
ue at  any  time.  Tbeae  men  are  all  represen- 
tative men  In  this  community  and  have  al- 
ways been  able  to  fulfill  their  contracts." 
The  bank,  however,  made  no  inquiry  as  to 
the  consideratton  for  which  the  note  was 
given,  or  the  ieflponalblllty  of  tbe  makers 
of  the  note,  but  did  know  tbat  McLautfilia 
Bros,  was  a  responsible  concern.  The  note 
was  not  overdue,  and  would  not  be  due  until 
about  two  years  tb«eafter;  and  no  com- 
plaint whatever  liad  been  made  by  tbe  de- 
fendants or  any  person  on  their  behalf,  and 
no  notice  had  been  given  to  plaintiff  or  Mc- 
Laughlin Bros,  of  any  Infirmity  In  tbe  In- 
strument or  defect  in  the  tiUe  of  ettbra  the 
plaintiff  or  McLaughlin  Bas.,  or  that  thoe 
was  any  bad  faith  In  the  purchase  of  such 
nota  ^e  evidence  also  shows  that  the 
defendants  did  not  make  any  complaint  un- 
til February,  1910,  more  tlian  a  year  aftw 
the  appellant  had  purchased  tlie  note.  Un- 
der thi^  evidence,  there  can  be  no  question 
whatever  as  to  the  plaintiff's  being  a  pur- 
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chaser  and  holder  tat  due  course  of  the  note, 
Dotwitbstanding  the  fact  that  there  was 
fraud  and  mlsrepresoitatlon  In  the  execu- 
tion of  said  note. 

[1]  Section  3S09,  Rer.  Codes,  providea: 
"A.  holder  in  due  course,  Is  a  holder  who 
has  taken  the  InstmmeDt  under  the  following 
conditions:  First.  That  the  Instrument  is 
complete  and  regular  upon  its  face.  Second. 
That  he  became  the  holder  of  It  before  it 
was  overdue,  and  wltliout  notice  that  it  had 
been  previously  dishonored,  U  such  was 
the  fact  Third.  That  he  took  It  In  good 
faith  and  for  value.  Fourth.  That  at  the 
time  it  was  n^oUated  to  him  he  had  no  no- 
tice of  any  inflrmity  in  the  Instrument  or  de- 
fect In  the  title  of  the  person  negotiating 
It"  The  proof  clearly  brings  the  plaintiff's 
cause  of  action  within  the  provisions  of  this 
statute,  and  such  proof  is  uncontradicted 
and  In  no  way  denied. 

[2]  Section  S514,  Rer.  Codes,  provides: 
"A  holder  in  due  course  holds  the  instrument 
free  from  any  d^Sect  of  title  of  prior  parties, 
and  free  from  defienaes  available  to  prior 
parties  among  tbemsetvea,  and  may  enforce 
payment  of  the  instmment  for  the  fall 
amount  thereof  against  all  parties  liable 
thereon.** 

[S]  Under  this  latter  section,  fraud,  mls- 
T^resentation,  and  no  consideration  are  not 
available  as  a  defense,  as  the  plaintiff  ia 
the  holder  of  the  note  sued  upon,  free  from 
any  defect  of  title  of  prior  parties,  and  free 
from  defenses  available  to  prior  parties 
among  themselvea. 

This  conrC  has  in  a  number  of  cases  con- 
Bldered  many  questlona  aritfbig  where  notes 
bare  been  given  in  payment  of  the  purchase 
price  of  staliioni,  where  fraud  and  misrep- 
resentatlona  were  relied  upon  as  a  defense. 
The  rules  of  law  laid  down  in  those  cases 
applied  to  the  tacts  in  each  particular  case; 
and  in  moat  of  those  cases  evidence  upon  the 
question  of  good  fidtb  of  the  purchaser  in 
purchasing  the  note^  and  knowledge  of  the 
fraud  and  infirmity  of  the  lustnim^t,  was 
conflicting  and  In  that  reapect  such  cases  are 
diatlnguiahable  from  the  case  ftt  bar.  The 
present  case  is  determined  solely  upon  the 
statutes  referred  to,  which  define  a  holder 
in  due  course  and  the  right  of  such  bolder 
to  enforce  payment  of  the  Instrument  for 
the  fuU  amount  against  parties  liable  there- 
on. 

We  hold,  therefore,  in  this  case  that  the 
evidence  does  not  support  the  T^Ict  of  the 
jury,  and  that  the  plaintUT  is  a  holder  in 
due  course  of  the  note  sued  i^n  in  this 
action.  This  being  true,  we  think  it  Is  unnec- 
essary to  review  the  other  errors  assigned 
and  dlscuned  in  the  brief  of  counsel,  and 
that  a  new  trial  could  be  of  no  service  to  the 
defendants  In  this  action. 

The  Judgment,  therefore,  Is  reversed,  and 
judgment  is  directed  to  be  entered  In  favor 


of  the  plainticr,  in  accordance  with  this  opin- 
ion.  Costa  awarded  to  appellant 

A1L8HIB,  a  J,,  and  SULLIVAN,  J.,  ooibt 
cut. 


  (U  Idftbo  479) 

WHEELER  r.  GILMORB  ft  P.  B.  CO., 
Lltnited. 

(Supreme  Oonrt  of.  Idaho.    Feb.  28.  101S.) 

1.  PuADiffo  (i  166*)— New  Mattes  zh  Air- 

SWEB— GOUNTEBCI.AIU— DSniAlM 

Under  the  provisions  of  B«v.  Codes,  1 4217, 
the  plaintiff  is  deemed  to  have  denied  any  and 
all  allegations  of  new  matter  contained  in  th» 
answer. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  {|  321^-328;  Dec  Dig.  |  166.*j 

2.  Plbadino  d  166*)— New  Hattkb  xk  Ah* 

8WEB— COUmBECI.ailC— DXNIAL, 

Where  new  matter  is  coataioed  in  an  an- 
swer in  avoidance  or  conBtitatiog  a  defense  or 
counterclaim,  and  co  denial  is  pleaded,  such  de- 
fense is  deemed  denied;  and  it  is  not  error  to 
give  an  instruction  upon  tlie  law  with  refUenos 
to  such  defense. 

[Ed.  Note^For  other  cases,  see  Fleadiub 
Cent  Dig.  H  S^\^~S28;  Doe/Dig.  |  166.*] 

a  Appeal  akd  Etesoa  (!  699*)  —  Rctibw—  ' 

I  NSTBucnoHS— Record. 

Where  an  instruction  is  requested  by  coon- 
Bel  for  defendant  such  defendant,  on  appeal  to 
this  court  cannot  urge  error  on  the  part  of  tlie 
trial  court  to  the  effect  that  the  trial  court  had 
added  certain  words  to  the  instractioD  request- 
ed, when  the  record  fails  to  show  that  such 
change  was  made  by  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2028-WSOi  Dec.  Dig.  I 
69».*J 

4.  Appeal  aitu  Ebbob  (I  21S*)-^UHrnoNS 
Kevibwablb— OBjBCTioirs  Not  Raisbd  av 

Tbial. 

Where  an  instruction  Is  given  to  a  jury  by 
the  court  and  it  is  admitted  that  such  instruc* 
tion  is  correct  and  is  not  excepted  to  at  the 
time  of  the  giving  of  sach  instructicn,  and 
counsel  for  one  of  the  parties  requests  an  in- 
struction which  is  contradictor;  to  the  instruc- 
tion given  by  the  court,  such  party  cannot 
claim  in  this  court  for  the  first  time,  that  the 
giving  of  the  two  instructions  was  tAor. 

[Ed.  Notfc— For  other  cases,  see  Appeal  sad 
Error,  Cent  Dig.  SI  1309-1S14;  Dec.  Dig.  | 

215.*] 

5.  Appeal  astd  Ebbob  (i  1002*)— C!oiinior> 

IKQ  EvinBNOB— RbVIBW. 

Where  the  insufficiency  of  tiie  evidence  is 
assigned  as  error,  and  the  spedfie  reasons  for 
such  contendon  arc  assigned,  and  the  evidence 
is  confiicting  upon  the  specific  iasueg  assigned, 
and  the  cause  la  submitted  to  the  jury,  and 
they  have  fonnd  generally,  this  court  vnll  nofi 
reverse  or  distorii  the  verdict  of  the  jnry. 

[Ed.  Note.— For  other  cases,  sse  Appeal  and 
Error,  Cent  Dig.  »  8936-S937;  Dea  Dig.  ft 

1002.*] 

Appeal  from  District  Court,  Lemhi  Ooun 
ty;  J.  U.  Stevens,  Judge. 

Action  by  John  B.  Wbeeler  against  the 
Ollmore  ft  Pittsburg  Railroad  Company, 
Limited.  Jnt^ment  for  plaintiff,  and  d» 
fendant  appeals.  Affirmed. 
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John  H.  Padsham,  of  Salmon,  aM  Arthur 
O.  Fording  of  Pittelmrj^  Pa.,  tar  ai^lant 
IL  W.  Whltcomb,  of  Salmon,  for  respondoit. 

STEWART,  J.  This  action  was  Instituted 
by  the  plaintiff  to  recover  compMsatlon  for 
services  performed  for  the  defendant  upon 
two  causes  of  action:  The  first  for  legal  serv- 
ices rendered  by  plaintiff  to  the  defendant 
between  July  1,  1910,  and  the  16th  day  of 
.Tannary,  1911;  the  second  for  money  paid 
out  for  the  use  and  benefit  of  defendant  be- 
tween the  1st  day  of  July,  1910,  and  the  16th 
day  of  January,  1911.  An  itemized  state- 
ment of  such  services  and  expenses  is  made  a 
part  of  the  complaint,  showing  a  total 
amount  of  $2,804.70.  The  defendant  in  its 
answer  admits  that  certain  servlceB  were 
rendered  by  plaintiff,  hut  denies  the  correct- 
ness of  the  statement,  and  allies  that  the 
value  of  such  services  had  been  paid  by  the 
defendant  to  the  plaintiff,  and  denies  that 
the  different  itenu  of  services  specified  were 
performed  or  that  the  values  are  correct 
The  def^dant  alleges  also  that  prior  to  the 
Ist  of  July,  1910,  and  since  September,  1909. 
the  plaintiff  was  employed  by  defendant,  and 
was  to  receive  a  salary  of  $150  9er  month ; 
that  on  July  1,  1910,  there  was  due  plain- 
tiff $160  for  the  mtmth  of  June,  1910 ;  that 
on  the  26th  of  November,  1910,  there  was  a 
settlement  and  adjustment  between  plaintiff 
and  defendant  of  all  Items  of  account  be- 
twecoi  them,  including  all  charges  for  serv- 
ices rendered  by  plaintiff  In  b^alf  of  the 
defendant;  that  such  settlement  Invtdved 
moneys  of  the  defendant  In  the  hands  of 
the  plaintiff ;  that  the  defendant  paid  plain- 
tiff $600  In  foil  and  complete  settlement  of 
his  account  against  the  defendant;  that  the 
defeniaant  also  paid  plaintiff  the  $1S0  due 
him  SB  salary  fbr  the  month  of  June,  1910 ; 
and  that  the  defendant  Is  not  indebted 
to  plaintiff  for  any  other  services  or  for  any 
money  advanced  by  plaintiff  or  expended  on 
behalf  of  defendant  Upon  the  issues  thus 
formed,  the  cause  was  submitted  to  the  Jury, 
and  a  verdict  rendered  for  the  plaintiff  in 
the  sum  of  $1,999.70.  Judgment  was  ren- 
dered accordingly.  This  appeal  is  from  the 
Judgment 

Errors  Nos.  1  and  2,  as  presented  in  the 
i^pellant's  brief,  have  no  merit  and  will  not 
be  discussed.  Error  No.  8  involves  the  re- 
fusal to  give  an  instruction.  The  record 
does  not  show  any  reqaest  was  made  to  the 
court  to  give  such  Instruction;  nor  does  the 
record  show  any  exception  to  the  r^usal  to 
give  such  Instnictfon,  and  no  error  Is  ahown 
upon  the  record. 

[I]  Error  Mo.  4  assigns  as  error  the  add- 
ing of  certain  words  to  an  Instmctlon  re- 
quested by  the  defoidant  The  record  on 
an>eal,  however,  shows  that  the  defendant 
requested  the  Instmctlta  with  the  words  add- 
ed, and  that  the  Wwds  were  not  added  after 
request  was  made.  Upon  this  record 
there  was  no  error. 


[1, 2]  Error  No.  S  relates  to  tiie  gMns  <^ 
a  certain  Instmctlon.  AjfotHaaVB  ettmmA 
admit  that  the  Instmctlai  Is  correct  tn  the 
abstract,  bat  contend  that  It  doss  not  relate 
to  Uie  case.  This  court,  however,  has  held 
to  the  contrary  In  several  cases,  and  the 
question  Is  clearly  covered  bj  sectton  4217, 
Kev.  Codes,  which  provides:  "Every  material 
allegation  of  the  complaint  not  controverted 
by  the  answv,  must,  fbr  the  pnipoee  of  the 
action,  be  taken  as  trues.  The  stotonent  of 
any  new  matter  tn  the  answer  In  aToldanoe 
or  oonstltnting  a  d^aue  or  connterdalm, 
must,  on  the  trial,  be  deemed  controverted 
by  the  ivpo^te  party."  XUs  statute  has 
been  construed  and  applied  in  the  case  of 
Knowles  v.  New  Sweden  Irrlgatlan  District, 
16  Idaho,  217,  101  Pac  81;  Lndwlg  t.  ElBs, 
22  Idaho,  470,  126  Pa&  709: 

The  appelant  also  contends  that  the  eon- 
tract  referred  to  In  the  lnstmctl(ai  has  not 
been  pleaded.  The  answer  alleges  a  full 
settlonait  and  adjustment  aa  Novemtier 
1910,  and  covers  the  very  subject  reiferred 
to  by  thte  tnstructlou.  Tb»  aUegatlona  thus 
set  forth  in  the  answer  are  denied  under 
the  statute  above  terwred  to;  and  the  de- 
fendant Introduced  evldoice  to  eataUlsfh  the 
facts  alleged;  and  certainly  tb.%  respondent 
had  a  right  to  Introduce  evidence  upon  the 
same  subject  as  to  whether  audi  contract 
was  made  and  carried  out,  or  whether  It  was 
rescinded ;  and  such  evidence  was  introduced 
without  objection  csl  the  part  of  t!be  appe- 
lant 

14]  Error  No.  6  Is  based  upon  the  Instruc- 
tion referred  to  in  error  No,  5  given  by  the 
trial  court,  and  an  Instruction  given  at  the 
request  of  the  defendant  CJonnsel  for  appel- 
lant argues  that  the  two  lostmctlons  are 
inconsistent  and  contradictory ;  and,  because 
of  that  &ct  it  was  error  to  glte  both  of 
them.  The  Instruction  referred  to  In  error 
No.  6  Is  admitted  to  be  correct,  and  Is  a  cor- 
rect principle  of  law,  and  applies  to  the  facta 
in  the  present  case.  There  was  no  error, 
therefore,  in  the  court's  giving  such  an  In- 
struction. The  Instruction  which  it  la  claim- 
ed is  intonsistent  and  contradictory  to  such 
Instruction  was  given  at  the  request  of  the 
defendant;  and  the  defendant  should  not 
be  allowed  to  take  advantage  of  an  error,  if 
any,  committed  by  the  trial  court  at  the  re> 
quest  of  the  defendant  The  iiMtmctlon  re- 
ferred to  in  OTror  No.  6  was  based  upon  the 
theory  of  the  plaintiff,  as  shown  by  the  plain- 
tiff's evidence.  The  other  instruction  was  re- 
quested upon  the  theory  of  the  defendant  upon 
evldoice  the  defendant  offered  In  suiqrart  ot 
the  allegatlpns  In  Its  answer;  and  we  think  the 
rule  in  such  cases  Is  correctly  announced  by 
the  authorities  as  follows:  "An  instmctlon 
stating  the  law  applicable  to  one  theory  of  tiie 
case,  and  substantially  coverli^  all  the  facto 
upon  which  the  correctness  of  such  theory 
d^>end8,  is  proper.  If  there  is  any..evidMice 
In  the  case  tending  to  prove  such  Dact^  al- 
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tbOQgh  it  Ignores  other  Cacti  put  In  issae  aa 
part  of  another  and  different  theory,  which, 
it  true,  leads  to  a  different  conclusion  and  re- 
salt,  when  another  Instruction  has  been  given 
In  the  case  covering  such  conflicting  theory." 
Shoadea  v,  Chesapeake  &  O-  R.  Co.,  49  W. 
Va.  494,  39  S.  E.  209,  S5  L.  R.  A.  170,  87  Am. 
St.  Rep.  826;  Tucker  t.  Baldwin,  13  Conn. 
13fl,  33  Am.  Dec.  384. 

[•]  The  neit  error;  and  the  one  to  which 
counsel  for  appellant  have  devoted  many  pag- 
es of  their  brief  and  much  of  their  oral  argu- 
ment, is,  In  effect,  that  the  evidence  does  not 
sustain  the  verdict  The  errors  assigned  are: 
(a)  The  verdict  is  against  the  weight  oC  the 
evidence  as  to  values,  (b)  The  verdict  is 
against  the  weight  of  the  evidence  on  the 
Question,  of  varying  the  written  accord  and 
satisfaction,  (c)  The  verdict  la  contrary  to 
all  the  con^ietent  evidence  offered.  .  (d)  The 
verdict  was  contrary  to  the  Instmctlon  quot- 
ed at  "B"  under  error  Na  6.  (e)  The  verdict 
is  so  excessive  as  to  appear  to  have  been 
given  under  Hib  Inflnenee  of  passion  and 
prejudice. 

The  evidence  Sb  wHnewhat  ^anflicUiig  as 
to  tbe  services  tendered  by  plaintiff  to  de- 
fendant, the  compensation  he  should  receive 
from  defendant,  whether  aay  settlemoit  was 
inade  between  plaintiff  and  defendant,  the  cor- 
liactness  ot  plalntUTs  account,  wbeUier  tbe 
services  were  tx>  be  continued  to  be  rendered 
to  the  defendant  thereafter,  and  tbe  oompen- 
satioa  tibe  plalntlfl  was  to  receive  for  snch 
sonrices.  We  shall  not  nndertake  fio  de- 
tail the  evidence  npm  Oieae  various  con- 
troverted facts.  The  Jury  has  determined 
each  and  all  of  these  tesoea,  and  the  evidence 
in  the  record  sui^orts  the  vwdlct  of  the 
jury ;  and  tbe  evidence  being  In  conflict  upon 
tiiese  various  Issues  of  fact,  and  the  Jury 
having  found  upon  tbe  questions,  we  will  not 
disturb  the  verdict  vt  tbe  jury. 

Counsel  for  appellant  make  the  cmtoition 
that  parol  evidence  was  received  which  va- 
ried and  contradicted  a  written  accord  and 
satisfaction  had  betwem  appellant  and  re- 
spondent An  examination  of  the  record, 
however,  shows  that  no  exception  was  taken 
to  this  evidence.  The  trial  court  evidently 
treated  the  writing  to  which  the  evidence 
was  offered  as  a  mere  receipt  for  services, 
and  that  such  receipt  was  only  prima  fade 
evidence  of  the  things  contained  in  it,  and 
that  parol  evidence  was  admissible  to  show 
that  it  was  only  a  part  of  the  contract  The 
matter  was  covered  by  the  Instructions  of  the 
court,  and  there  was  no  error  in  the  court's 
permittiug  such  testimony.  Wigmore,  E>v.  S 
2430 ;  Stein  v.  Fogarty,  4  Idaho,  702,  43  Pac. 
981;  Barghoom  v.  Moore,  6  Idaho,  531,  67 
Fac.  265.  Counsel  for  appelant  also  contend 
"the  court  erred  in  charging  the  Jury  In  lan- 
guage ufilnteUIglble  to  the  Jury."  We  have 
examined  the  instructions,  and  are  satisfied 
that,  when  the  Instructions  are  alt  taken  to- 


gether, they  did  not  mislead  or  misdirect  tbe 
Jury.  The  Jury  seems  to  have  understood 
the  instructions  and  reached  a  verdict  sup- 
ported by  substantial  evidence. 

The  Judgment  to  affirmed.  Costs  mwarded 
to  resiKmdenb 

AILSHIE,  a  and  SnZXIVAN,  oon- 
car. 

(36  GU,  672) 

MIDLAND  VALLEY  R  CO.  v.  STATE  et  al. 
(Supreme  Court  of  Oklahoma.    Jan.  28.  1918. 
Rehearing  Denied  March  18,  1913.) 

(BifUabiu  hp  the  0<ntrt.} 

CASBins  (il  11,  12*)— Livs  Stock  Sbif- 
FE3S— Dn-piNO  or  Caitub— CoHPunuixoM 
—"Public  Bebvzck." 

Tbe  dipping  of  catUe  la  Its  vats  by  a  rail- 
road company  engaged  in  transportUig  cattle 
over  its  line  from  points  below  uie  quorantlue 
line,  to  points  above  tbe  auarantina  line,  be- 
fore the  same  were  turned  loose  in  pastures, 
when  such  dipping  was  porsuant  to  quarantine 
regulations  prescribed  by  law.  Is  so  cognate 
to  and  involved  in  tbe  carriage  and  delivery  o( 
such  cattle  hj  the  railroad  company  to  patrons 
along  its  line  as  to  constitute  a  part  of  its  pub- 
lic service. 

(a)  This  service  is  a  pnbUc  service,  within 
the  meaning  of  the  Constitation  of  tlus  state, 
and  is  subject  to  the  superintending  power  of 
the  state. 

(b)  The  Corporation  Commission  has  the 
power,  under  section  18,  art  9,  of  the  Consti- 
tution (section  234,  Wuliams'  Anno.  Coast), 
to  fix  a  reasonable  cha^e  to  be  paid  by  tbe 
patrons  to  the  railroad  for  sadk  serrlce. 

(Ed.  Note.— For  other  cases,  see  Carrier^ 
Cent  Dig.  H  2,  3,  7-20;  Dec  Dig.  H  11,  13^ 

For  other  deflnttlonB,  see  Words  and  Phras- 
es, voL  tt,  pp.  6822,  6^1 

Appeal  from  the  State  Corporation  Com- 

Proceeding  1^  die  State  and  oUiers  against 
the  Bfldland  Valley  Railroad  Company.  Vrmn 

the  jndgmeu^  the  railroad  appeals.  Affirmed. 

Edgar  A.  de  Meules  and  Sol  H.  Kauffman, 
both  of  Muskogee,  for  appellant  Chas.  West, 
Atty.  Oeu.,  and  Chas.  li.  Moor^  Aast  Atty. 
Oen.,  for  appellees. 

WILLIAMS,  J.  This  appeal  seeks  to  re- 
view Order  No.  563,  made  by  the  Corporation 
Commission,  wherein  it  was  "ordered  thaf 
the  defendaiit,  the  Midland  Valley  Railroad 
Company,  so  long  as  It  engages  In  the  dip- 
ping of  cattle  within  the  state  of  Oklahoma, 
shall  for  the  first  dipping  charge  not  exceed- 
ing fifteen  cents  per  head;  all  subsequent  dip- 
pings not  to  exceed  ten  cents  per  head."  Ap- 
pellant Insists  that  the  Corporation  Commis- 
sion was  without  Jurisdiction  to  mabe  ttila 
order.  * 

Section  18,  art  9,  of  the  Constitution,  was 
borrowed  from  Virginia.  See  note  to  section 
234,  WllUams'  Anno.  Const. 

In  Norfolk  &  Portsmouth  Belt  Line  R.  Co. 
V.  Commonwealth,  103  Va.  289,  49  8.  E.  39, 
it  is  said :  "If  the  power  of  the  Commission 
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Is  limited  merely  to  fixing  the  rate  for  car- 
riage, and  It  l8  without  anthoritr  so  to  reg- 
ulate that  service  as  to  render  it  Ineffecttre, 
it  Is  obvloasly  wholly  Inefficacious  with  re- 
spect to  this  large  class  of  consignees  and 
shippers.*' 

In  that  ease  the  order  of  the  State  Corpo- 
ration Commission  of  Virginia,  fixing  the 
charge  of  placing  cars  in  position  to  be 
weighed  on  consignees'  or  shippers'  indlridu- 
al  track  scales,  located  on  sidings  leading  to 
industries  along  the  line  of  appellant's  rail- 
road, at  25  cents  per  car  for  each  car,  loaded 
or  empty,  so  placed  In  irasition  and  weighed, 
was  assailed  on  the  ground  that  said  Com- 
mission  bad  no  authority  to  fix  the  charge. 
The  court  held  that  the  ConmiisBion  had  au- 
thority to  regulate  the  same. 

Cbttle  transported  by  the  appellant  from 
certain  points  within  the  state  below  the 
quarantine  line,  but  dellTered  and  turned 
loose  at  Plants  within  the  state  above  the 
quarantine  line,  are  required  to  be  dipped 
pursuant  to  certain  quaranttne  legalations 
prescribed  by  law. 

It  is  the  custom  for  the  appellant  to  pro- 
vide for  this  dipping  prior  to  said  cattle  be- 
ing turned  loose  at  sndi  points  of  delivery 
above  the  quarantine  line,  and  the  furnishing 
of  the  faculties  for  the  dipping  of  such  cat- 
tle by  said  appellant,  therefore,  by  custom, 
comes  within  its  duty  as  a  common  carrier; 
and  the  order  made  by  the  Commission  Is  ap- 
pealable and  reviewable  in  this  court  Sec- 
tion 234,  Williams'  Anno.  Const;  Norfolk  & 
Portsmouth  Belt  Une  R.  Go.  t.  Common* 
wealth,  supra. 

The  evidence  discloses  that  prior  to  the 
making  of  this  order  by  the  Commission  ap- 
pellant had  been  charging  25  cents  for  the 
first  and  15  crata  for  the  second  dipping,  and 
that  its  diivliiS  All  animal  coata  leaa  than  2 
cents. 

The  order  of  the  Commission  is,  in  part  as 
follows:  "The  Commission  finds  that  the  de- 
fendant delivers  to  the  Osage  Nation  approx- 
imately 75,000  head  of  cattle  annually,  which 
muse  be  dipped  before  the  owners  thereof  can 
permit  them  to  run  at  large  in  the  pastures 
north  of  the  quarantine  line.  It  appears,  by 
request  of  the  shippers,  the  railroad  compa- 
ny established  vats  and  draining  pens  adjoin- 
ing their  regular  unloading  or  shipping  pens, 
and  by  this  means  cattle  could  be  dipped 
when  they  were  unloaded  and  delivered  to 
the  shipper  at  less  expense  and  incouvenlence 
to  the  shipper  than  to  be  driven  off  of  the 
railroad  right  of  way  and  dipped  at  private 
vats,  and,  In  fact  private  Tats  were  not 
available  at  all  places  where  cattle  were  de- 
sired to  be  unloaded. 

"The  evid^ce  also  shows  that  the  defend- 
ant charges  twenty-five  cents  for  the  first 
dipping  and  fifteen  cents  for  the  second,  and 
where  cattle  are  dipped  the  third  time  it 
charges  ten  cents.  The  general  manager  of 
the  defendant  was  requested  to  make  a  com- 
plete tabulated  statemoit,  which  waa  by 


agreem«it  to  be  incorporated  Into  the  reond, 
which  iB  as  follows: 

'"Statement  of  Cattle  Dipped  by  Midland 
Valley  Ballroad  and  the  Estimated  Cost 
Of  Dipping  Tear  Ending  Jnne  SOtta,  1811. 

CatUa  Dlppad. 

Nomberof 


Head. 

First  dip   „                    TS.m  yu.iH  « 

swoDd  dip  2o.m  S.OU  K 

Tbtrd  dip,  tobU  91^  tlM*  M 

Ccwt  of  Dlpplsr. 
Cost  at  material  uid  labor  charged  to  dip- 
ping vats  and  dipping  cattle   X.4W  n 

10%  tabor  added  account  mpervlslon   S40  to 

10%  labor  aod  aocouat  delaya  to  tralmnfln 

vata   sun 


Total  material,  labor  and  repairs......  9  tJBt  IS 

Value  of  DlpptnK  FlanbL 

Naologanr  9  1.W0  « 

Big  Heart  v....       SM  00 

Sklatook    twa 

Blackland   1.197  M 

Mrera    00 


Total  coat   <  6,979  74 

Depreciation  at  20%   1.375  95 

Interest  at  6%   41S  n 


Total  coat   Hjmm. 


"  'Average  cost  per  head  f.0474. 
"'Accounting  Department  July  19,  1911. 
"  'Correct:   F.  N.  NUes,  Asst  Aadltor.  B. 
M.  Alford,  V.  P.  &  G.  M.' 

"It  appears  from  the  evidence  in  thla  C9kse 
that  cattle  are  delivered  t»  the  shlt^r,  and, 
as  a  matter  of  convenience,  dipping  vats 
have  been  established  by  the  defendant  ad- 
joining its  stock  pens  opwated  by  the  rail- 
road company,  for  which  it  makes  special 
charges  as  above  set  forth. 

"If  this  Is  a  part  of  conunfm  carrier's  dn- 
tles,  it  can  have  two  objects  In  performing 
the  service:  One  to  encourage  cattle  feeders 
to  ship  cattle  over  its  line;  and,  second,  for 
the  profit  it  derivea  from  the  dipping  tli»»> 
of.   •   •  • 

"Considering  that  at  times  there  may  not 
be  more  than  two  or  three  car  loads  to  dip, 
and  the  neceasity  of  preparing  the  dipping 
vat  with  the  scdutlon  for  small  or  lai^ 
amounts,  we  are  of  the  opinion  that  fifteen 
cents  per  head  for  the  first  dipping  and  ten 
cents  for  each  additional  dipping  la  suf- 
ficient remuneration  to  be  charged,  and  will 
yield  sufficient  profit  to  pay  all  expenses  and 
rebuild  the  vats  new  annually.   •   •   • " 

Appellant  insists  that  the  order  was  ent^ 
ed '  by  the  Commission  on  the  theory  that 
section  8812  of  the  Compiled  Laws  of  Okla- 
homa 1909  applied,  and  not  pursuant  to  the 
grant  of  authority  by  section  18  of  article  9 
of  the  Constltntlon ;  and  therefore  the  appel- 
lees are.  bound  by  that  theory,  and  on  that 
alone  may  this  court  sustain  the  same,  niat 
rule  has  no  application  in  this  cas^ 

In  Oklahoma  Ry.  Co.  v.  St  Joseph's  Paro- 
chial School,  127  Pac.  1087,  decided  by  this 
court  on  Novembec  12,  1912,  U  Is  said:  **An 
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order,  on  appeal,  will  not  be  vacated  if  the 
record  sbows  proper  ground  to  sustain  same, 
though  the  Commission,  in  entering  same, 
gives  a  ground  therefor  not  tenable  under  the 
law.  Hancock  t.  Touree  et  al.,  26  Okl.  460, 
106  Pac.  841." 

Aiq>ellant  insists  that  It  did  not  have  10 
days'  notice  of  the  time  and  place,  as  con- 
templated by  section  234,  subd.  3,  of  Wtl- 
Uams*  Anno.  Const  The  record  recites  that: 
"Sold  complaint  having  been  duly  served  up- 
on said  defendant  railroad  company,  said 
cause  was  set  down  for  hearing  in  the  of- 
fice of  the  Oommlssion  at  OlUahoma  City  on 
the  14th  day  of  June,  1911.  And  at  said 
date,  aald  cause  coming  on  for  hearing  be- 
fore the  Gommisalon,  the  following  proceed- 
IngB  were  had  and  testimony  Introduced 
therein  as  follows.   •  • 

No  objection  to  any  defect  In  Mid  notice 
having  been  interposed,  but  the  defendant 
baring  appeared  and  participated  In  said 
bearing  by  cross-examining  the  witnesses,  the 
appellant  waived  aach  notice.  Tlie  record  re- 
cites: "Mr.  de  Menles:  This  case  was  set 
tor  hearing  on  the  flrst  day  of  the  last  term, 
•t  which  time  we  appeared.  The  complain- 
ants not  appearing,  the  Conunission  entered 
an  ordw  contlnnlng  the  case ;  whereupon  the 
witnesses  for  the  railroad  departed,  and  It 
was  opened  the  next  day.  The  complainants 
appeared  from  some  misnnderstanding,  and 
at  that  time  the  Commission  took  the  testi- 
mony of  the  complainants  in  the  absence  of 
the  railroad  company.  We  have  a  transcript 
of  the  evidence,  and  we  wonld  suggest  to 
tbe  Commls^don  that  the  state  ot  evidence  Is 
such  that  we  feel  that  it  la  only  proper  that 
we  should  be  allowed  to  cross-examine  these 
witnesses.  We  are  bere^  however,  to  make 
what  statemoit  we  can  with  reference  to 
the  matter  now,  and  would  ask  at  some  con- 
venient time  that  tbe  witnesses  be  required 
to  appear,  m  we  may  cross-examine  on  some 
matters.  Commisdoner  Henshaw:  X«t  me 
see  a  copy  of  that  testimony.  This  Is  in  ref- 
erence to  dipping  cattle.  I  remember  the 
case  now.  Tbe  testimony  of  the  witnesses 
here,  as  I  nnderstand  it,  is  largely  a  state- 
ment of  facta,  and  we  can  get  witnesses  to- 
day from  the  agricultural  department  that 
know  the  same  as  these  do,  and  In  tbat  way 
we  can  disregard  any  of  the  disputed  parts 
CKf  this  testimony.  I  don't  care  to  delay  this 
case  longtf  than  this  term,  if  possible,  for 
tbe  purpose  of  croes-examlidiig  these  partic- 
ular witnesses;  but  If  there  is  any  part  of 
this  evidence  tbat  you  desire  to  eontest,  why 
yon  can  do  so^  and  we  will  either  recall  these 
iHtnessaa,  ot  we  will  call  some  other  witness 
from  tbe  agricultural  department  Proceed 
with  your  evidence  in  the  case.'* 

Ur.  B.  H.  Alford,  the  vice  president  and 
general  manager  of  the  Bfldland  Valley  Rail- 
road Company,  was  then  introduced  by  ap- 
pellant, and  tesUOed  In  its  behalf. 

Nowhwe  in  the  record  was  any  objection 


made  on  account  of  any  defect  lo  the  notice ; 
nor  was  any  continuance  asked.  There  is  no 
merit  in  this  contention.'  Hlne  v.  Wadllng- 
ton  et  aL,  27  Obi.  285,  111  Pac.  648;  St 
Louis  &  8.  F.  R.  Co.  V.  WllUams  et  aL,  26 
Okl.  662,  107  Pac.  428. 

The  order  of  the  Commission  la  affirmed. 
All  tbe  Jnaticea  ewcnr. 


(37  Okl.  ffi> 

ST.  PAUL  rXBB  &  BfARimS  INS.  CO.  v. 

PECK. 

(Supreme  Court  of  Oklahoma.   Feb.  18,  1913.) 

(BvHahmt  H  the  Com*,} 
t.  iKsnnANCB  ({  830*)— AvoiDANCx  or  POUCY 

— IRCUVBBANOI  AND  LBVIKS. 

The  ctmdittoos  in  a  policy  pt  insurance 
which  prohibit  lacnmbrance  and  levies  without 
the  consent  of  the  insurer,  declaring  the  policy 
void  ia  case  of  breach  of  such  cooditiooa.  Is  not 
only  legal  and  conformable  to  public  poll^,  but 
reasonable  and  proper. 

[Ed.  Kote.— For  other  casea,  see  Insurance, 
Cent  Dlr  II  829-839 ;  Dec.  Dig.  |  330.*] 

2.  iNsaaANca  (S§  330,  376*)  —  Waivu  or 
Bionx  TO  Avoid— PowzB  or  Agent. 

The  conditions  in  a  policy  which  provide 
that  no  local  or  soliciting  agents  of  the  company 
baVe  power  to  change,  modify,  or  waive  any  of 
the  provisions  in  tbe  policy,  are  valid  as  to  all 
policies  issued  prior  to  statehood;  and  in  an 
Action  on  a  policy,  where  ft  appears  tbat  after 
the  issuance  and  .acceptance  of  the  policy,  in 
violation  of  the  expiess  provisions  of  the  policy, 
the  property  insured  bad  been  incumbered  by 
two  separate  chattel  mortnges,  without  the 
knowledge,  consent,  or  implied  waiw  oa  the 
part  of  the  insurer,  such  policy  is  void,  and  the 
insured  cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  H  820-839,  952-956;  Dec  Dig.  H 

%  COUBTS  (I  160^  New,  vol.  12  Key-No. 
Series)— OouHTT  CouBT  —  JmBDZcnon— 
Statutobt  AMD  GoxmronoHu  Pboti- 

BIONS. 

Section  2,  art  1,  e.  27,  Sess.  Laws  1907-08, 
which  gives  exclusive,  origlnBl  jurisdiction  to 
the  eonnty  court  In  all  matters  where  the 
amount  involved  exceeds  $200  and  does  not  ex- 
ceed $500,  exclusive  of  interest  Is  not  In  con- 
flict with  section  12,  art  7,  of  the  Constitution 
(article  147,  Williams'  Ann.  Const),  and  is 
nilid  under  section  67,  art  6,  of  the  Constitu- 
tion (artiele  197,  Williams'  Ann.  Const). 

4.  COVBTS    (I  121*)— OOlTWTT  COUBT— JUBIS- 

DionoR— Amount  in  CoifTBOviBsr. 

Interest  form*  no  part  of  the  amount  in 
controversy,  so  far  as  affecting  Jurisdiction, 
when  the  statute  defining  the  court's  jurisdic- 
tion excludes  it  eo  nomine  from  computation. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  y  418-426,  428,  460,  462,  4C8,  469,  466; 
Dec  Dig.  i  12L*]  .       ,  ^  , 

6.  CoUnS  <|  121*>— COUHTT  OODBP-JUBXS- 
DICTION- AMOUNT  IN  CONTROVBBST. 

A  claim  for  an  attorney's  fee  not  provided 
for  In  the  contract  saed  upon  and  not  recover- 
able under  the  statutes  cannot  be  added  to  the 
amount  In  controversy,  so  as  to  give  the  dis- 
trict court  jurisdiction. 

lEd.  Note.— For  other  cases,  see  Courts,  Cent 
Dfg.  «  413-126,  428,  490,  462.  468,  4^,  466; 
Dec.  Dig'  I  121.*] 
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Commissioners*  Opiulon,  Division  No.  2. 
Error  from  'District  Conrt,  KingflshCT  Coun- 
ty; A.  H.  Huston,  judge. 

Action  by  S.  E.  Peck  against  the  St  Paul 
Fire  &  Marine  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brli^  er- 
ror. Reversed,  with  lustmcttons  to  dlamlBa 
action. 

Hoaston  ft  Brooks,  of  Wldilta,  Kan.,  and 
V,  L.  BoyntoD,  of  mngfish^,  for  platntlfl  In 
error.  D.  K.  Oiinnlngham  and  B.  Weiss, 
both  of  KingOBher,  tot  defendant  lit  ernnr. 

HARBISON,  C.  This  suit  was  Bled  March, 
1900,  by  S.  E.  Feck  against  the  St  Paul  Fire 
&  Marine  Insurance  Company  to  recover  <w 
a  f500  policy,  wtaeretn  defendant  Inatired  a 
certain  stallion  against  loss  by  lightning. 
The  cause  was  tried  April  10th,  and  Judgmoat 
tendered.  In  favor  of  the  plaintiff  for  $543. 
Fnem  this  Judgmmt  and  order  overruling 
motion  for  a  new  trial,  def«idant  appeals. 

Several  qnestions  of  error  are  ass^ed. 
the  most  material  of  which  is  that  after  the 
policy  was  Issued,  and  without  the  knowl- 
edge or  consent  of  the  company  and  against 
the  express  provisions  of  the  policy,  the 
property  was  Incumbered  by  two  separate 
chattel  mortgages,  one  for  ^60  and  a  lafer 
one  for  f412.  The  plaintiff  alleged  the  death 
of  the  hone  by  li^tnlng,  alleged  a  compli- 
ance with  all  the  proTlsionB  of  the  policy 
and  conditions  precedent  to  an  acti<m,  asked 
jni^ment  for  $600,  the  face  of  the  policy, 
and  Interest  fnun  the  date  of  lose,  and  for 
an  attom^'s  tee  of  |160.  Defendant  an- 
swered upon  three  grounds :  First  That,  the 
amount  tn  controversy  beli^  In  excess  of 
^iOO  and  not  exceeding  |S00,  exclusive  of 
Interest,  the  district  conrt  had  no  Jurlsdic- 
tl6n;  that  under  chapter  27,  Seea  Laws  1907- 
08,  exduidTe  original  Jurisdiction  of  the 
cause  was  in  the  county  couit.  The  second 
defense  was  a  gaieral  denial.  And  for  tin 
third  defense  d^eudant  denied  any  liability 
under  the  poll^,  for  the  reason  that  after 
the  policy  bad  been  issued,  and  wtthont  the 
knowledge  or  consent  of  the  company  and 
against  the  express  i^ovlslons  of  the  policy, 
plaintiff  had  incumbered  the  Insured  pn^ 
erty  by  two  separate  chattel  niortgages,  the 
first  for  $300,  the  second  for  N12:  tSiat  tiie 
policy  was  therefore  void,  uctd  defendant  not 
liable  thereunder. 

The  iiolicy  contained  the  following  provl* 
slonfl :  "This  uitire  policy  shall  be  void  at 
the  election  of  the  company.  If,  witliout  the 
consent  of  the  secretary  or  general  ^lent  of 
tile  company  indorsed  hereon,  otiiw  Insur- 
ance is  now  or  shall  hereafter  be  taken  out 
on  any  of  the  propwty  above  described;  or 
if  the  propwty  or  any  part  thereof  be  or 
become  Incumbered  by  lien,  mortgage  or  oth- 
erwise^ •  *  *  or  if  any  change  take 
place  in  the  title  or  possession  of  said  prop- 
erty (except  by  succession  by  reason  of  death 
of  the  insured)  *  •  *"— and  the  further 
provision  that  no  local  or  soliciting  agoit  is 


authorized  to  waive  any  of  such  provlsloDB. 
Defendant  set  out  these  provisions  in  the  an- 
swer; and  also  attached  as  part  of  the  an- 
swer a  copy  of  each  of  the  chattel  mortgages 
against  the  property,  and  alleged  that  both 
of  said  mortgages  against  the  proper^  were 
In  ft>rce  and  eonstltuted  valid  and  subdsting 
Hens  against  said  property  at  the  tim«  of  the 
loss,  and  allied,  further,  that  defendant  bad 
waived  none  of  the  provisions  of  said  policy, 
and  had  no  notice  of  the  Incumbrance  until 
after  suit  was  filed.  Plaintiff  demurred  to 
the  third  defense,  on  the  ground  that  it  foil- 
ed to  state  facts  constituting  a  defense  to 
the  action.  The  demurrer  was  sustained, 
tbe  plea'  to  the  Jurisdiction  overruled,  and 
the  canse  tried  upon  the  Issues  raised  by 
the  petition  and  geheral  denlaL  Defendant 
excepted  to  the  action  of  the  court  as  to 
both  rulings,  and  presents  same  as  errors 
here. 

[1 ,2]  As  to  whether  the  court  erred  in  sus- 
taining the  demurrer  to  the  third  defense  de- 
pends npon  the  validity  of  the  provision  in 
the  policy  prohibiting  tbe  Incumbrance  of 
the  property  without  the  consent  of  tbe  com- 
pany and  the  stipulation  that  none  of  the 
provisions  of  the  policy  shall  be  waiTed,  ex- 
cept by  order  of  the  secretary  and  s^enl 
manager  Indorsed  on  the  policy.  As  to  tiie 
validity  of  the  Incumbrance  clause,  especial- 
ly In  policies  containing  the  stipulation  that 
the  policy  shall  become  void  If  the  property 
be  Incumbered  without  the  consent  of  the 
company,  and  the  further  stipulation  that 
none,  of  the  provisions  of  the  policy  shall 
be  waived  unless  by  consent  of  the  company 
indorsed,  etc.,  and  that  no  local  or  soliciting 
agent  shall  have  power  to  waive  such  pro- 
visions, there  is  vary  UtUe  conflict  In  the 
decisions.  In  fact,  the  courts,  hoth  state  and 
federalf  are  practically  In  harmony  on  this 
question.  In  the  case  of  Atlas  Seduction 
Company  v.  New  Zealand  Insurance  Com- 
pany, 188  Fed.  497t  71  a  a  A.  21,  9  Ii.  B. 
A.  (N.  S.)  438,  wherein  the  validity  of  such 
provisions  Is  involved.  It  Is  said:  "Stipula- 
tions, such  as  are  contained  in  this  policy, 
have  frequently  been  subjected  to  o(m^<ter- 
ation  In  tbe  courts,  and  their  validly  la  not 
open  to  question.  Carpenter  v.  Providence 
Washington  Ins.  Ca,  16  Pet  405.  S12.  10  L. 
Ed.  1044,  1057;  Imperial  F.  Ins.  Co.  t.  Coos 
County,  Ifil  U.  S.  452,  463,  14  Sup.  Ot  370^ 

88  I(.  Ed.  231,  236;  Northern  Assur.  Go.  v. 
Grand  View  Bldg.  Ass'n.  183  U.  S.  308,  SSt 
364.  22  Sup.  Ct  133,  46  L.  Bd.  213,  284,  236; 
Hunt  V.  Springfield  F.  ft  M.  Ina.  Oo,  106  U. 
S.  47,  2S  Sup.  Ct  179,  49  U  Bd.  381;  Forbes 
V.  Agawam  Mut  F.  Ins.  Oo.,  9  CusIl  [Mas&l 
470;  Worcester  Bank  v.  Harttord  F.  Ins.  Oo^ 
U  Cash.  [Mass.]  265, 68  Am.  Dea  145;  Walsh 
T.  Hartford  F.  Ins.  Co.,  73  N.  T.  6;  Smith 
V.  Niagara  F.  Ins.  Ga,  60  Tt  682,  691,  15 
AU.  8S3,  1  Xi.  R.  A.  216;  6  Am.  St  Bep.  144; 
Cleaver  v.  Traders*  Ins.  Co.,  71  Mi^  414, 

89  N.  W.  671.  IS  Am.  St  Bep.  275;  Meyers 
r.  Germanla  Ins.  Co.^  27  La.  Ann.  63;  Olr- 
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ard  F.  ft  M.  Ziul  Go.  t.  H^Mud,  05  Fa.  4S; 
HntditDMm  t.  WestWD  Ins.  Co.,  21  Mo.  97. 
64  Am.  Dee.  2ia" 

Abo  in  DoTor  Olass  Wor^i  r.  American 
Fire  Insurance  Gompanj,  1  Marr.  (Dti.)  32, 
29  Ad.  1039,  es  Am.  St.  Bep.  264,  a  leading 
case  on  the  auestlon  ot  Talldltr  of  sueh  pro- 
visions, the  Supreme  Court  of  Delaware  said : 
"It  Is  competent  for  the  Insurer  to  prescribe 
the  terms  and  condltlona  upon  which  It  vlU 
take  the  proposed  risk,  provided  they  are 
not  Ul^al  nor  contrary  to  public  polli^.  The 
acceptance  of  these  conditions  ctmsequently 
Imposes  upon  the  Insured  the  i^ty  of  a  sub- 
stantial compliance  therewith,  and  any  neg- 
lect thereof  in  any  material  respect,  unless 
walTsd  or  condoned,  will  reUere  the  insurer 
liability  In  case  of  loss,  whether  it  can 
be  traced  to  such  neglect  or  not  One  rea- 
son toT  this  Is  that  he  has,  by  agreeing  to  the 
terms  upon  which  the  Insurance  was  made, 
shut  the  door  against  any  Inquiry  as  to  the 
cause  of  tlie  loss.  Another  and  a  more  gen- 
eral reason  is  that,  when  a  right  and  a  duty 
springing  from  a  contract  are  united  In  one 
of  the  parties  thereto,  he  most  show  a  per- 
formance of  the  one  before  he  can  assent  to 
the  other.  Are  the  conditions  referred  to  Ille- 
gal or  contrary  to  public  policy?  They  are 
neither.  They  are  not  forbidden  by  any  legal 
precept,  either  written  or  unwritten.  Cer- 
tainly, clauses  or  conditions  Inserted  in  a 
contract,  which  Induce  caution  as  to  conduct 
of  either  party  In  respect  to  the  subject-mat- 
ter thereof,  cannot  be  held  as  being  repug- 
nant to  any  of  the  rules  and  maxims  relat- 
ing to  the  broad  subject  of  public  policy,  be- 
cause anything  that  stimulates,  diligence  and 
good  folth  between  contracting  parties  Is 
highly  promotive  of  the  general,  as  well  as 
the  individual,  good.  The  tendency  of  such 
IlmltationB  upon  the  liabilities  of  insurance 
companies  Is  to  diminish  the  needless  de- 
struction of  property,  and  obTlate  the  neces- 
si(y  of  Increasing  the  rates  of  Insurance  to 
a  point'  wliere  they  are  Intolerable,  In  order 
to  cover  the  disbursements  made  to  unworthy 
and  dishonest  persons.  The  increased  cost  of 
insurance,  it  must  be  admitted.  Is  due  In 
part  to  the  increased  ri^  occasioned  by  the 
fraud  or  neglect  of  a  certain  class  of  people 
owning  Insured  prt^rty.  The  good  have  to 
suffer  for  the  conduct  of  the  bad.  The  hon- 
est and  careful  portion  of  every  cmnmnnlty 
bare  to  pay  for  the  carelessness  and  mala 
fldes  of  their  Imprudent  and  evil-minded 
neighbors.  Those  who  insure,  as  the  plain- 
tiff In  this  case  did,  for  protection  against 
unavoidable  loss  and  accident,  can  well  af- 
fiord  to  submit  to  the  requirements  of  the 
most  rigid  conditions  for  the  sake  of  cur- 
tailing Imsee  which  are  the  result  either  of 
gross  n^jlect  or  tba  torch  of  the  incendiary. 
The  omdition  proMUIing  incnmbrancea  and 
levies  wiOioat  the  conaent  of  the  defendant, 
declaring  the  policy  to  be  void  in  case  of  a 
breadi  thtfeof,  la  not  only  legal  and  con- 


8^ 

formaUe  to  public  policy,  but  rouKmaUe  and 
proper." 

This  rule  is  now  followed  by  the  great 
weight  of  authorltlea.  It  Is  <^ioua,  also^ 
that  an  adherence  to  su<ih  doctrine  must  ul- 
timately redound  to  the  beneflt  of  the  insur- 
ed ;  and  the  sooner  It  becomes  universal  the 
sooner  a  menace  to  property  vlU  have  been 
stamped  out,  and  an  unjust  burden  on  those 
who  became  Insured  In  good  Aiith  will  have 
been  removed.  It  must  also  be  observed 
that,  this  policy  having  been  Issued  prior  to 
statehood,  tbe  dans^  "that  no  local  or  8(dl& 
Itlng  agent  of  this  company  shall  have  pond- 
er to  change  modliy.  or  valve  any, of  the 
provisions  in  the  policy,"  is  valid.  See'  Phoe- 
nix Ins.  Co.  V.  Oeai^us,  29  Okl.  90S,  119 
Pac  583,  Sullivan  v.  Mer.  Town  Mut.  Ins. 
Co.,  20  OkL  460,  94  PaC;  676,  129  Am.  St 
Rep.  761,  State  Mut  Ina  Ok  t.  Craig,  27 
Okl-  90,  111  Pac.  325,  Home  Ins.  Co.  of  N. 
Y.  V.  Ballard,  32  OkL  728,  121  Pac.  316,  fol- 
lowing the  rule  In  Korthem  Assur.  Co.  v. 
Grand  View  Bldg.  Assoc.,  183  U.  S.  308^  22 
Sup.  Ct  133.  46  Ed.  213.  It  is  very  clear 
that  under  the  foregoing  authorities  the  ,  al- 
legations contained  in  defendant's  third  de- 
fense constituted  a  valid  defense  to  the  ac- 
tion— a  defense  whlcli.  If  true,  would  defeat 
recovery. 

[3]  The  Jurisdictional  question  arising  from 
the  question  of  the  valldlt?  of  section  2,  art 
1,  a-  27,  Sess.  Laws  1907-^  was  settled  by 
this  court  In  the  ease  of  Poos  v.  Shawnee 
Fire  Ins.  Co.,  130  Pac.  153,  recently  decided, 
but  not  yet  officially  r^rted.  in  that  case 
it  was  held  that  the  statute  giving  exolusive 
original  Jurisdiction  to  the  county  court  in 
all  matters  wherein  the  amount  Involved  ex- 
ceeds f200  and  does  not  exceed  1600,  exclu- 
sive of  interest,  Is  valid. 

[4]  In  the  case  at  bar,  however,  there  are 
two  other  questions  Involved,  which  were  not 
decided  in  the  Poos  Case,  vis.,  whether  the 
accrued  Interest  and  claim  for  attorney's 
fees  should  be  Included  In  determining  wheth- 
er the  district  court  bad  Jurisdiction.  We 
think  not  The  statute  in  question  specifical- 
ly bestows  exclusive,  original  Jurisdiction  on 
the  county  court  In  matters  not  exceeding 
$500,  exclusive  of  Interest  It  is  evident  from 
the  language  of  the  statute  that  accrued  In- 
terest was  Intended  to  be  excluded  from  con- 
sideration in  determining  the  amount  Involv- 
ed. The  rule  is  well  settled  that  Interest  Is 
not  to  be  considered  in  determining  the  Juris- 
dictional amount,  where,  by  that  name,  it  Is 
expressly  excluded  fay  statute.  "Interest 
forms  no  part  of  the  amount  in  controversy, 
so  far  as  affecting  Jurisdiction  when  a  stat- 
ute defining  a  court's  Jurisdiction  exdudea 
It  eo  nomine  from  computatton."  1  PL  ft  Pr. 
720,  and  authorltiefl  dted  In  notes. 

[S]  As  to  wbeOier  the  claim  for  the  $1S0 
attom^s  tea  should  be  included,  and  there- 
in give  the  district  court  Jurisdiction,  de> 
pends  upw  irtietber  the  attorney's  fes  was 
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provided  for  In  tbe  policy,  and  therefore  re- 
eoTerable  under  tbe  law,  or  whetfaw  It  was 
merely  a  fictltloaa  claim,  not  recoverable  un- 
der the  statute.  "It  Is  a  well-settled  rule, 
and,  o(  course.  In  harmony  both  with  reason 
and  Justice,  that  one  cannot  knowingly  al- 
lege a  fictitious  amount  for  the  sole  purpose 
of  bringing  bis  case  within  tbe  Jurisdiction 
of  the  court,  as  such  would  manifestly  be  a 
fraud  upon  that  Jurisdiction."  1  PI.  &  Pr. 
710.  and  authorities  dted  in  support  of  the 
text 

In  the  case  at  bar  the  policy  sued  on  makes 
no  provision  for  attorney's  fees ;  nor  does  tbe 
statute  provide  for  the  recovery  of  an  attor- 
ney's fee  In  such  case.  It  follows,  therefore, 
that  the  claim  for  an  attorney's  fee,  being 
one  wblch  could  not  be  recovered  under  tbe 
statute,  did  not  augment  the  amount  Involv- 
ed, so  as  to  give  the  district  court  Jnrlsdle- 
tlon. 

Therefore  the  Judgment  of  tbe  court  below 
Is  reversed,  with  Instructions  to  dismiss  the 
action  without  prejudloa 

PER  CURIAM.   Adopted  la  wh<deh 


(9  OU.  Cr.  84) 

WADSWORTH  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  22,  1913.J 

fSvllaia*  H  the  Court.) 
t.  Cbiuihai,  Law  (|  1130*)— Appeai^Briefs 
— CiTATioiia   or  Adibobttt— Stats  Ba- 

POBTB. 

In  citiDR  the  decifllona  of  the  Supreme 
Court  of  Oklahoma  or  of  this  court  In  their 
briefs  attorneys  mutt  give  the  pase  and  volume 
of  the  sute  repwrts  on  which  the  cases  relied 
upon  can  be  found. 

[Ed.  Note.— For  other  case^  see  Criminal 
Law,  Cent  Dix.  »  29S8.  2065-2970,  3200; 
Dec.  Dis.  i  1130.«] 

2.  Jdbt  (fi  82,  114*)— Prrrr  Jubt  Panei>- 

CHAIXBNOE  —  JUBT  OOllMISBIOHEBS  —  MlB* 
CONDUCT. 

(a)  A  cballeng*  to  the  panel  of  petit  ju- 
rors upon  the  ^ound  of  misconduct  of  the  jury 
commissIoDers  must  state  distlnctl;  what  the 
jury  commissioners  did  in  the  selection  of  the 
Jurors  which  was  not  authorized  by  law. 

(b)  A  cliallenge  to  the  panel  can  onl;  tw 
founded  upon  a  material  departure  from  the 
directions  of  the  law  in  respect  to  the  drawing 
and  the  returning  of  the  jury,  or  the  intention- 
al misconduct  of  the  sheriff  in  the  matter  of 
snmmonins  the  same,  and  it  most  be  shown  In 
the  diallenge  that  the  defendant  baa  suffered 
worn*  material  prejudice  thereby. 

(c)  A  sulwtaDtial  compliance  with  the  law  as 
to  the  manner  in  which  jurors  shall  be  selected 
BUd  summoned  is  all  that  Is  required. 

[EU.  Note.— For  other  cases,  see  Jury,  Cent 
e.  II  2SZ,  307-309.  331,  332.  348.  399,  367, 
),  641-660:  Dec.  Dig.  H  82.  114.*] 

3.  GBiiaNAL  Law  (t  647*)— Etidencb— Fob- 
keb  l^TiMoifT  or  WrniEss  Sikcb  De- 
ceased. 

(a)  Where  a  witness  has  testified  at  an  ex- 
amining trial  and  baa  been  cross-examined  by 
the  opposing  par^,  and  his  evidence  is  taken 
down  and  signed  by  him,  or  is  taken  In  short- 


bsnd  and  transcribed  without  sisninE,  snd  is 

filed  with  the  clerk  of  the  district  conrt  by  the 
examining  magistrate,  such  written  statement 
upon  proof  of  the  death  of  such  witness  may  be 
used  as  a  deposition  without  further  Identinca- 
tion  or  TeriScation. 

(b)  Where  a  witness  has  testified  at  an  ex- 
amining trial  and  has  been  cross-examined  by 
the  opposing  party,  and  his  testimony,  is  takea 
down  by  a  stenographer,  but  the  provisions  of 
section  6623.  Comp.  Laws  1909,  bare  not  been 
complied  with,  a  purported  copy  of  said  testi- 
mony is  not  admissible  In  evidence  unless  th« 
stenographer  who  took  down  the  testimony  of 
said  witness  testifies  that  such  purported  copy 
of  the  evidence  is  a  true  and  correct  copy  tn 
tiis  notes  of  the  testimony  of  such  witness. 

{Ed.  Note.— For  other  cases,  see  Criminal 
I^w^^Cent  Dig.  U  1237-1246;   Dec.  Dig.  | 

4.  CftiUEnAi,  Law  (|  S12*>— Howoun  (0  14, 
101,   114*)  —  Sudden   Avfbat  —  Imminbht 
Peril— Intent— Justification. 
<a)  Where  a  defendant  voluntarily  and  will- 
fully enters  Into  a  mutual  combat  Id  which 
be  intentionally  takes  the  life  of  liis  adversary, 
such  killing  will  be  none  the  less  murder  or 
manslaughter  because  the  difficulty  arose  sud- 
denly, or  because  the  defendant  may  have  been 
reduced  to  imminent  peril  during  the  proEreaa 
of  said  difficulty. 

(b)  It  is  the  Intention  which  prompts  the 
act,  and  not  tbe  leugth  of  its  duration,  which 
makes  the  unlawful  killing  of  a  human  beins 
criminal, 

(c)  Bvery  man  Is  presumed  in  law  to  intend 
the  natural  and  reasonable  consequences  of  bis 
acts,  unless  the  drcumstances  raise  a  reaaon- 
able  doubt  as  to  what  his  intentions  were^ 

(d)  Next  to  honor,  human  life  is  the  most 
precious  thing  this  side  ot  heaven.  No  man 
with  unhallowed  hands  can  be  permitted  to 
intentionally  break  Into  the  sacred  house  ^ 
life  and  shed  Its  priceless  stream  and  then 
come  clear  upon  the  ground  that  he  acted  only 
upon  a  sudden  impulse  or  difficulty. 

Je)  The  intentional  taking  of  homan  life  can 
ly  be  justified  by  the  mandate  <^  the  law  or 
upon  the  around  m  necessi^,  but  this  necessity 
must  not  De  caused  by  the  intentional  fault  or 
wrongdoing  of  him  who  attempts  to  plead  it. 

[Ed.  Note.— For  other  cases,  see  Orioaiaal 
Law,  Cent  Dig.  J|  26-28:  Dec  Dlg._|  312:« 
Homicide,  Cent.  Dig.  ||  19.  20.  131,  IKl,  154; 
Dec  Dig.  H  14,  1^,  114.*] 

Appeal  ftom  District  Court,  Mclntoab 
County;  Preslie  B.  Cole,  Judg& 

Pude  Wadsworth  waa  convicted  of  in»a^ 
slaughter,  and  be  appeals.  Affirmed. 

There  are  no  questions  Involved  In  tlila 
case  wblch  reanire  a  statanait  of  the  tsestt- 

mony. 

Claude  A.  Nlles,  J.  B.  Lncas,  and  Charles 
Buford,  all  of  Checotab,  for  appelant. 
Charles  West,  Atty.  Gen.,  for  the  State. 

rURMAN,  X  [1]  First  Goonsd  for  ap- 
pellant have  filed  an  extensive  brief  In  whicb 
they  refer  in  general  terms  to  a  number  of 
cases  decided  by  this  court,  bat  they  have 
not  Id  a  single  instance  dted  tbe  page  and 
volume  of  tbe  state  reports  oa  which  tbesa 
decisions  can  be  found.  We  cannot  oondder 
such  citations.  Tbe  state  has  gone  to  the 
expense  of  officially  publishing  tbe  reporta 
of  this  court  and  of  tiie  Supreme  Court,  and 
these  reports  are  eonclnrive  as  to  ^lat  baa 


*ror  etber  eases  see  sams  toplo  and  ssetton  NQHBSa  ta  Deo.  Die  ft  Am,  Dig.  Kay-No.  flerlas  ft  R«p'r  Iiid«a«P 
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been  decided  and  can  be  purchased  for  the 
nominal  price  of  $1.50  each.  No  lawyer  has 
the  least  excuse  for  being  without  these  re- 
ports, and,  If  he  wishes  to  practice  in  this 
coart,  when  be  cites  any  of  its  decisions  or 
any  of  the  decisions  of  the  Supreme  Court 
he  must  cite  the  page  and  TOlnme  of  the 
state  reports  upon  which  such  cases  can  be 
found.  We  have  frequently  caljed  attention 
to  this  matter.  We  are  too  much  crowded 
with  work  to  enable  us  to  hare  time  for 
hunting  through  other  books  for  what  has 
been  decided  in  Oklahoma.  Our  own  reports 
are  published  under  our  personal  supervision 
and  are  conveniently  at  hand,  and  when 
proper  citations  are  made  we  can  turn  to 
them  without  the  loss  of  a  minute's  time. 
When  lawyers  want  their  citations  examined, 
they  must  conform  to  this  rule. 

[1]  Second.  When  this  cause  was  reached 
for  trial,  counsel  filed  what  they  call  a  chal- 
lenge to  the  panel  of  petit  Jurors.  This  al- 
lied challenge  covers  nearly  five  pages  of 
typewritten  matter,  in  which  Is  set  out  mi- 
nutely and  in  great  detail  their  objections  to 
the  Jury.  They  allege  a  great  many  things 
which  tbey  claim  were  not  done  by  the  Jury 
commissioners,  bnt  they  do  not  allege  what 
the  Jury  commissioners  did  do  in  selecting 
said  Jurors.  They  also  object  to  certain 
Jurors  summoned  from  certain  townships  on. 
account  of  prejqdice  existing  In  such  town- 
sbiiw  against  appellant  The  matters  of  fact 
alleged  in  said  motloa  are  not  Terlfied  by 
affidavit 

Sections  6794  and  6796,  Comp.  Laws  1909, 
are  as  follows: 

"Sec.  em.  Challenge  to  panel.~A  chal- 
lenge to  the  panel  is  an  objection  made  to  all 
the  trial  Jurors  retnnied,  and  may  be  talcen 
by  dtber  party. 

"Sec,  6795.  Cause  for  diallenge.— A  chal- 
let^  to  the  panel  can  be  founded  only  on  a 
material  departure  from  the  forms  prescrib- 
ed by  law.  In  respect  to  the  drawing  and  re- 
turn of  the  Jury,  or  on  the  Intentional  omis- 
sion of  the  sheriff  to  summon  one  or  more  of 
the  Jurors  drawn,  from  which  the  defendant 
lias  suffered  material  prejudice." 

This  court  has  always  held  that  a  substan- 
tial compliance  with  the  law  directing  the 
manner  In  which  Jurors  shall  be  selected  and 
summoned  Is  all  that  la  required.  When  this 
is  done  the  law  is  satisfied.  If  any  Jurors 
selected  on  a  panel  are  prejudiced,  this  mat- 
ter cannot  be  inquired  Into  on  a  challenge  to 
the  panel  unless  there  was  unfairness  or 
prejudice  In  the  selection  or  summoning  of 
said  Jurors.  Otherwise  the  prejudice  of 
Jurors  can  be  reached  by  a  motion  for  a 
change  of  venue  or  by  a  ctiallenge  to  Individ- 
ual Jurors  when  examined  upon  their  voir 
dire.  We  think  the  trial  court  did  not  err 
in  overruling  the  challenge  to  the  panel. 

[SI  Third-  In  their  brief  counsel  for  appel- 
lant say:  "The  trial  court  erred  in  sustaining 
the  objection  of  the  state  to  tbe  Introduction 
of  testimony  offered  by  the  plaintiff  relative 


to  the  testimony  of  a  vritness  who  testified 
at  tbe  examining  trial  and  died  before  the 
trial  in  tbe  district  court"  The  record  touch- 
ing this  matter  shows  that  H.  R.  Reubelt  was 
placed,  upon  the  stand  as  a  witness  for  appel- 
lant He  testified  that  be  attended  the  exam- 
ining trial  of  appellant  at  Checotah ;  that  he 
heard  one  Cai  Backbone  testify.  It  was  ad- 
mitted by  the  state  that  the  witness  Backbone 
had  died  before  the  final  trial  of  appellant 
The  witness  was  then  handed  a  typewritten 
statement  and  was  asked  if  he  recognized  that 
as  the  testlmooy  of  said  witness  Backbone  at 
tbe  examining  trial  of  this  cause.  He  re- 
plied: "It  appears  to  be;  that  he  may  have 
testified  to  some  things  in  the  statement  and 
he  may  not  hare  testified  to  others."  The 
witness  testified  as  rememl>ering  that  tbe 
witness  Backbone  was  sworn  and  testified  In 
behalf  of  appellant  at  the  prelinUnary  trial 
and  was  cross-examined  by  tbe  county  attor- 
ney. He  was  of  the  opinion  that  the  paper 
offered  in  evidence  was  a  copy  of  the  testi- 
mony of  said  witness  BaAbone,  bat  was  not 
absolutely  certain  of  It 

J.  B.  Lucas,  a  witness  produced  by  appel- 
lant, testified  that  he  was  ))re6ent  when  the 
testimony  of  Cal  Backbone  was  taken  down 
by  tbe  stenographer ;  that  the  stenographer 
had  given  him  this  paper  as  the  testimony 
of  Uie  witness  Backbone;  that  he  has  had 
this  paper  in  his  possession  ever  since ;  ttart 
the  stenographer  prepared  three  copies  of 
this  evidence;  and  that  the  copy  offered  In 
court  is  the  copy  handed  witness  by  said  ste- 
nographer. 

C.  H.  Tally  testified  that  he  was  present  at 
the  examining  trial  and  heard  the  testimony 
of  Cal  Backbone,  bat  he  could  not  to  save 
his  life  say  that  the  paper  offered  In  court 
was  tbe  testimony  of  Cal  Backbone.  The 
court  then  ruled  that  the  paper  offered  In 
evidence  would  not  be  admissible  unless  the 
stenographer  who  made  It  was  present  and 
testified  to  transcribing  It  from  liis  notes; 
that,  If  the  stenographer  who  made  it  Identi- 
fied it  as  being  a  true  and  correct  copy  of  his 
notes,  It  wonld  be  admissible.  !nie  cmirt  ex- 
cluded the  written  instroment  offered  as  the 
testimony  of  the  witness  Backbone,  to  whldi 
appellant  resnred  an  exception. 

Where  the  testimony  of  a  witness  on  an 
examining  trial  Is  taken  dottn  and  signed  1^ 
him,  or  Is  taken  In  shorthand  and  transcrib- 
ed without  signing,  and  is  filed  with  the  derk 
of  the  district  court  1^  the  examining  magi*- 
trate,  such  written  statement  open  proof  of 
the  death  of  such  witness  may  be  used  as  a 
deposition,  without  furthor  Identification  or 
verification. 

Sec.  6623,  Oomp.  Laws  1909,  Is  as  follows: 
"Preliminary  examinations, — First,  The  wit- 
nesses must  be  examined  in  the  presence,  of 
the  defendant  and  may  be  cr(MS-examlned 
by  him.  On  the  request  of  the  county  at- 
torney, or  of  tbe  defendant,  all  tbe  testi- 
mony must  be  reduced  to  writing  in  the  form 
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of  (piestloiiB  and  answers  and  signed  by  the  { 
witnesses,  or  the  same  may  be  taken  In  shorts  | 
hand  and  transcribed  without  signing,  and 
in  both  cases  filed  with  the  clerk  of  the  dis- 
trict court,  by  the  examining  magistrate, 
and  may  be  used  as  provided  in  section  6676 
of  this  act.  In  no  case  shall  the  county  be 
tlaVle  for  the  expense  in  reducing  such  testi- 
mony to  writing,  unless  ordered  by  the  county 
attorney." 

Sec.  6676,  Comp.  Laws  1909,  is  as  follows: 
"In  ^  the  investigation  of  a  charge  for  the 
purpose  of  presenting  an  Indictment  or  ac- 
cusation, the  grand  Jury  may  receive  the 
written  t^tlmony  of  the  witnesses  taken 
In  a  preliminary  ezamlnatloa  of  the  same 
charge,  and  also  the  sworn  testimony  pre- 
pared by  the  county  attorney,  without  brlng- 
Ing  thme  witnesses  before  them,  and  may 
hear  evidence  given  by  witness^  produced 
and  sworn  before  them,  and  may  also  re- 
ceive  l€;gal  documentary  eridence."  . 

The  paper  purporting  to  be  the  evidence 
of  the  wltnesB  BatAbone  given  at  the  exam-^ 
inlog  trial,  not  being  in  compliance  with 
aectlon  6flSS,  above  quoted,  could  not  have' 
p«ax  lepeived  as  a  depoidtion  and  used  for 
any  purpose  as  evidence  unless  the  stenog* 
rapher  who  took  the.testimony  of  said  witness 
at  said  trial  in  fipen  . court  and  under  oath 
IdenOfled  it  aa  being  a  true  and  correct  copy 
transcribed  from,  his  notes. 

The  court  therefore  did  not  err  In  excind- 
Ing  the  testimony  offered. 

Aa  to  whether  or  not  appellant  might  have 
VK^w,  bad  he  attempted  to  do  so,  what  the 
te^lmony  of  said  witness  Backbtme  was  at 
.the,  preliminary  trial,  the  said  witness  hav-. 
in^,  died,  by  persons  who  were  present  and 
'beard  his  testbnony  and  could  swear  to  the 
, substance  of  It  from  memory,  is  not  present- 
ed for  decision,  for  no  such  offer  was  made 
in  the  trial  court  Many  authorities  hold 
that  this  can  be  done.  We  do  not  now  know 
of  any  reason  why,  upon  a  proper  showing, 
it  should  not  be  permitted ;  but,  as  this  ques- 
tion has  not  been  discussed  or  brought  before 
us,  we  will  not  attempt  to  decide  it  at  the 
present  time. 

[4]  Fourth.  The  court,  among  other  things. 
Instructed  the  jury  as  follows:  "The  defend- 
ant does  not  deny  the  killing  of  the  deceased, 
as  heretofore  stated,  at  the  time  and  in  the 
manner  charged  In  the  Information,  but 
claims  that  if  he  did  so  then  he  was  acting 
in  self-defense,  which  in  law  means  the  right 
to  protect  one's  person  against  an  attach,  in- 
Jury,,  or  danger  produced  by  another.  The 
right  to  defend  one's  self  against  any  danger 
or  attack  not  of  his  own  seeking  is  an  in- 
herent right,  and  which  the  law  not  only 
concedes,  but  guarantees  to  all  men.  But 
the  law  does  not  permit  a  man  to  voluntarily 
seek  or  invite  a  combat  The  right  of  self- 
defense  does  not  Imply  the  right,  of  attack, 
and  it  wilV  not  avail  In  any  case  where  the 
difflcolty  is' sought  for  and  induced  by  the  de- 


fendant, by  any  willful  act  of  his  own,  and 
where  the  accused  voluntarily  and  of  his 
own  free  will  entered  into  It,  no  matter  how 
imminent  his  peril  may  become  daring  the 
progress  of  the  difflcolty.  Nor  is  any  me 
justified  in  using  any  more  force  than  is 
necessary,  as  it  may  appear  to  blm  at  the 
time."  To  this  instruction  appellant  reserved 
an  exception.  In  obiJecting  to  this  instruc- 
tion counsel  for  ai^Hant  In  their  brief  say: 
"This  Instruction,  boiled  down,  as  we  see  It, 
deprives  the  defendant  of  the  defense  of  ex- 
cusable homicide ;  that  Is,'  If  he  TOluntarily 
entered  into  the  difficulty,  no  difference  how 
suddenly  it  arose,  nor  how  imminent  his 
peril  may  have  become  during  the  prog^^ss 
of  the  difficulty,  he  could  not  avail  himself 
of  the  right  of  self-defense.  This  it  seems  to 
us  violates  one  of  the  most  elementary  rules 
of  the  law  of  homicide." 

If  appellant  had  been  convidad  of  mur- 
der, the  instructlbn  given  might  have  consti- 
tuted reversible  error,  because  it  does  not 
clearly  draw  the  distinction  between  mutual 
combats  and  difllcultles  yolnntarily  soui^t, 
invited,  and  entered  into  by  a  defendant 
merely  for  the  purpose  of  having  a  personal 
dlfilCDlty  and  without  any  Intention  of  kill- 
ing  or  inflicting  serious  bodily  injury  upon 
his  antagonist,  in  which  event  the  killing 
would  only  constitute  manslaughter,  or  vrhen 
such  difficult  was  entered  into  where  the 
defradant  know  or  had  cefiafm  to  beUeve  It 
might  reaolt  In  death  or  aerions  bodily  ia- 
jnry  to  himaelf  m  to  his  antagonlat,  or  wiusn 
the  defendant  entwed  intp  the  same  with 
tbe  lnt«itl«i  of  kiUing  bis  antaeonlflt,  in 
whUdi  event  the  killing  would  cimsUtate 
murder.  The  same  principle  of  law  laxg^y 
controls  the  doctrine  of  mutual  combat 
trhlch  «mtr6l8  In  casts  o<  provoking  a  dif- 
ficulty. 

In  the  case  of  Eooaer  v.  State,  7  Okl.  Cr. 
836,  123  Pac  664,  this  court  said:  "To  pre- 
vent mlsappreheneion  from  the  first  para- 
graph in  this  instruction,  we  deeire  to  state 
ttiat,  although  a  defendant  may  not  have 
any  intention  of  provoking  a  difficulty  with 
the  deceased,  yet  if  the  jury  should  be  sat- 
isfied beyond  a  reasonable  doubt  from  the 
language  or  conduct  of  the  defendant  or 
from  all  of  the  facts  and  drcomstances  in 
evidence,  that  the  defendant  and  the  de- 
ceased voluntarily— that  is,  willfully  and 
without  real  or  apparent  necessity — engaged 
In  a  mutual  combat  knowing,  or  having 
reason  to  believe,  that  It  would  or  might 
result  in  death  or  serious  bodily  injury  to 
either  of  such  parties,  and  death  ensued 
from  such  conflict  then  the  survivor  could 
not  plead  self-defense  and  would  be  guilty 
of  murder ;  but  If  such  a  combat  took  place, 
and  the  defendant  did  not  know  or  have 
reason  to  believe  that  it  would  or  might  re- 
sult in  death  or  serious  bodily  Injury  to  ei- 
ther or  both  of  such  parties,  and  if  the  de> 
fendafit  ' wlthottt  Intending  to  Ull  m  inflict 
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aerhnu  bodily  injury  upon  the  deceased 
strudc  tbe  -fiital  blow,  tben  the  defendant 
would  be  gniltr  of  manslai^ter,  and  In  el* 
ther  case  It  wonld  be  immaterial  as  to  who 
■truck  the  first  blow  or  made  the  first  at- 
Uitk.  It  is  the  law  that  no 'man  can  take 
hnman  life  uxm  a  necessity  ^^eta  he  wrong- 
fully and  willfully  asslBted  to  create.  •  •  • 
Tbe  greatest  defect  In  this  Instroctlon  is 
that  it  should  hare  gone  further  and  told 
the  Jury  that.  If  they  found  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  ap- 
pellant used  such  Insulting  language  to  the 
deceased  fOr  the  purpose  of  provoking  him 
into  a  difficulty  and  fumishlng  the  appellant 
a  pretext  for  killing  or  doing  him  serious 
bodily  injury,  and  that  thereby  a  combat 
ensued  in  which  the  appellant  killed  the  de- 
ceased, then  tbe  appellant  would  be  guilty  of 
murder;  but,  If  appellant  used  such  lan- 
guage toward  the  deceased  for  the  purpose 
rf  bringing  on  a  difflcolty  without  any  In- 
tention on  the  part  of  appellant  to  kill  the 
deceased  or  do  him  serious  bodily  injury, 
then  the  appellant  would  be  guilty  of  man- 
slaughter. •  •  •  We  desire  to  emphasize 
the  fact  that,  in  all  trials  for  murder  in 
which  the  doctrine  of  provoking  the  combat 
arises,  the  court  should  always  clearly  in- 
struct the  Jury  that,  if  they  are  satisfled 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  sought,  provoked,  or  oc- 
casioned the  difficulty  with  tbe  deceased  for 
the  purpose  of  killing  him  or  inflicting  seri- 
ous bodily  Injury  upon  him,  then  in  all  such 
cases  such  defendant  is  guilty  of  murder 
if  he  kills  the  deceased  In  such  combat,  It 
matters  not  how  hard  pressed  he  might  have 
been  himself  therein,  unless  before  the  fittal 
blow  was  struck  or  shot  was  fired  the  de- 
fendant in  good  faith  seeks  to  abandon  or 
withdraw  from  such  combat  But  where  a 
defendant  seeks,  provokes,  or  occasions  a 
difficulty  with  the  deceased  without  any  in- 
tention of  killing  or  inflicting  serious  bodily 
Injury  upon  the  deceased,  but  merely  for  the 
purpose  of  Infilcting  personal  chastisement 
upon  him,  and  such  combat  ensues  in  which 
the  defendant  kills  tbe  deceased,  then  his 
offense  la  manslaughter.  The  Une  of  de- 
marcation between  murder  and  manslaugh- 
ter la  the  cAaracter  at  the  Intention  with 
which  a  def^dant  prOTOkes  a  fatal  difficul- 
ty, and  this  Intention  is  to  be  gathered  from 
tlw  facts  and  dreumstapces  in  evidence. 
See  Boutciber  t.  State,  4  OkL  Cr.  676,  111 
Pat  100ft" 

In  cases  in  which  a  defendant  voluntarily 
engaged  in  a  mutual  combat  in  which  he 
kills  Us  adversary,  tbe  line  of  demarcation 
between  murd«  and  manslaughter  d^nds 
upon  the  character  of  the  intention  with 
which  tbe  defendant  entered  Into  such  con- 
flict as  hereinbefore  explained.  It  therefore 
,  might  be  possible  that  under  this  Instruction 
a  defradant  might  be  convicted  of  murder 
when  under  the  ertdenoe  he  should  not  be 


c<mTlcted  of  man  thui  mansIanShter.  But* 
this  objection  does  not  arise  in  the  pntmt 
case  because  the  appelant  was  convicted  of 
manslaughter. 

Section  2288,  Oomp.  Laws  1909,  defines 
''excnsable  homlcidG^  as  foUowt:  "Honfidde 
is  excusable  in  the  Dbllowing  caaes:  <l> 
Wboi  committed  by  accident  and  mlBfortnne, 
In  lawfully  correcting  a  child  or  servant,  or 
in  doing  any  other  lawful  act,  b^  lawful 
means,  with  usual  and  ordinary  caution,  and 
without  any  unlawful  intent  (2)  Whoi  com- 
mitted by  acddent  and  misfortune  in  the 
heat  of  passion,  upon  any  sudden  and  suf- 
fl<lent  provocation,  or  upon  a  sudden  combat 
provided  that  no  undue  advantage  Is  taken, 
nor  any  dangerous  weapon  used,  and  that 
the  killing  Is  not  done  In  a  cruel  or  un- 
usual manner."  This  law  cannot  be  invok- 
ed by  appellant  because  he  killed  the  de- 
ceased by  shooting  him  with  a  double-barrel 
shotgun,  which  was  a  dangerous  weapon. 

Sections  2268  and  2270,  Comp.  Laws  1900, 
are  as  follows : 

"Sec.  2269.  Design  to  effect  death  Inferred. 
~A  design  to  effect  death  is  Inferred  from 
the  fact  of  killing,  unless  the  drcumstancetr 
raise  a  reasonable  doubt  whether  such  de- 
sign existed. 

"Sec  .2270.  Premeditation. — A  design  to  ef- 
fect death  sufficient  to  constitute  murd^, 
may  be  formed  Instantiy  before  committing 
the  act  by  which  it  Is  carried  Into  execution.'* 

It  would  indeed  be  a  monstrous  doctrine, 
pregnant  with  danger  to  human  life  and  ut- 
terly destructive  of  the  peace  and  good  or- 
der of  society,  for  this  eonrt  to  hold  that, 
because  appellant  killed  the  deceased  In  a 
sudden  difficulty,  he  should  be  acquitted  up- 
on the  ground  of  excusable  homicide.  This 
would  be  but  to  license  desperate  men  to  go 
around  armed  with  deadly  weapons  and 
shoot  down  their  fellow  men  upon  tbe  ^gbt- 
est  provocation  and  escape  punishment,  pro- 
vided only  the  shooting  was  done  upon  a 
sudden  difficulty.  This  would  be  the  rule  of 
anarchy,  not  of  law.  It  Is  good  law  and 
good  morals  that,  if  men  nnneceseurily  and 
intentionally  kill  each  other,  it  Is  none  the 
less  murder,  because  such  Intuition  may  be 
formed  instantiy  before  the  commission  of 
the  act.  It  Is  the  intention  which  prompts 
the  act,  and  not  the  lebgth  of  Its  duration, 
which  mkkes  tbe  act  of  killing  murder  in  such 
cases.  It  is  also  good  law  and  good  morals 
that  men  are  presumed  to  intern^  the  natural 
and  reasonable  consequences  of  their  acta^ 
and  that  an  Intention  to  kill  arises  from  the 
act  of  killing,  unless  the  drcumstancas  raise 
a  reasonable  doubt  whetb^  such  deaisn  Id 
fact  existed. 

We  therefore  cannot  agree  with  counsel 
for  appellant,  upon  the  objection  which  they 
preset,  that  the  Instruction,  complained  of 
violates  the  most  dementary  rules  of  tbe 
law  of  homicide.  On  tbe  contrary,  we  think 
that,  if  tbe  doctrine  for  which  they  contend 
be  conceded,  it  would  place  a  pranium  npoa 
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Ute  most  OQwardIr  and  cold-bloodied  kind  of 
assaflBtnatlon,  namely,  sbootlng  a  man  down 
In  a  sudden  difficulty  without  giving  him  an 
oi^rtunlty  to  prepare  to  defend  himself, 
or  to  erea  say,  "God  have  mercy  on  my 
souL"  This  doctrine  would  make  hutchers 
of  men  and  a  homan  slaushterhouse  of  the 
state  of  Oklahoma.  It  would  paint  our  state 
red  with  Innocent  blood  and  flU  It  with  the 
cry  of  widowhood  and  the  wall  of  orphanage. 
Next  to  honor,  human  life  la  the  most  pre- 
doua  thing  this  side  of  heavoi.  No  man 
with  unhallowed  handa  can  be  permitted  to 
Intentionally  Iweak  Into  the  sacred  house  of 
Ufa  and  shed  Its  prlceleBs  stream  and  then 
come  dear  on  the  ground  that  he  acted  only 
on  a  sodden  Impulse  or  difficulty.  We  feel 
that  we  cannot  too  strongly  condemn  this 
idea.  The  intentional  taking  of  human  life 
can  only  be  justified  by  the  mandate  of  the 
law,  or  upon  the  ground  of  necessity.  This 
necessity  must  not  be  caused  by  the  Inten- 
tional  fiiult  or  wrongdoing  ot  blm  who  at- 
t«nptB  to  plead  It  This  is  the  philosophy 
of  the  law  of  self-defense  pressed  into  a  nut- 
shelL  We  know  that  the  law  of  self-defense 
Is  often  abused.  This  is  true  of  every  de- 
fense provided  for  by  law.  Perfection  is  not 
an  attribute  of  human  nature.  Perfect  laws 
cannot  be  made  by  Imperfect  men.  Perfect 
men  do  not  make  the  laws,  and  perfect  courts 
aitd  Juries  do  not  construe  and  enforce  them. 
Under  the  very  best  system  possible,  Individ- 
ual instances  in  which  there  will  be  a  miscar- 
riage of  Justice  will  arise;  but  we  believe 
that  if  we  recognize  the  doctrine  now  con- 
tended for  by  counsel  for  appellant,  it  would 
result  in  a  wholesale  miscarriage  of  Justice 
in  Oklahoma. 

We  ther^ore  hold  that,  as  applied  to  the 
evldoue  In  this  case,  the  instrnctlon  given 
does  not  constitttte  reversible  error. 

Flftti.  It  is  not  claimed  by  counsel  for  ap- 
pellant In  their  brief  that  the  verdict  Is  con- 
trary to  the  evidence.  It  Is  therefore  not 
necessary  to  recite  and  dlscnas  the  testimony 
In  detail,  further  than  to  say  that  from  the 
testimony  of  the  state  we  think  that  the  evi- 
dence dearly  sustains  the  verdict  and  that 
apipeUant  should  congratulate  himself  npon 
the  flact  that  he  eocaped  a  convlctUm  for 
murder. 

We  And  no  material  error  In  the  record. 
TbB  Judgment  of  the  lower  court  Is  there- 
fore In  all  things  affirmed. 

ABHSTBONG,  P.  J.,  and  DOYLE,  J.,  con- 
Cur. 

(9  Okl.  Gr.  M) 

CAUDILL  V.  STATE. 
fCMninil  Court  of  Appeals  of  Oklahoma. 
March  22.  1913.) 

(ByUahva  bf  the  Oourt.) 
1.  CaiuinAi.  Law  {J  1131*)  —  Appeal  —  Dis- 

HI88AI..  ' 

An  appellant  has  the  right  to  dUmias  hifl 
appeal  whenever,  this  can  be  done  without  prej- 


udice to  the  rights  of  the  state  and  ti»e  ad- 
ministration of  justice. 

[Ed.  Note.— For  other  cases,  see  Griming 
Law.  Cent  Dig.  ||  2971-2979,  2986;  De&  I>ig. 
I  1131.*! 

2.  CsnuNAr  Law  (1  1110*)  —  Appbjx— »»• 

MAND  WITH  DIBECTIONS. 

Where  there  is  a  variance  between  the 
verdict  of  the  jury  and  the  sentence  of  the 
court,  or  whenever  the  jndgment  is  incomplete, 
which  can  be  corrected  without  deprivins  the 
appellant  of  a  substantial  right,  it  is  the  doty 
of  the  Attorney  General  to  ffle  a  motion  to  re- 
mand the  cause,  with  directions  to  the  trial 
court  to  correct  its  Jndgment  and  make  it  era- 
form  to  the  verdict  and  the  law. 

[Ed,  Note^For  otiher  eases,  see  Criminsl 
Law,  Cent  Dig.  H  2903-2917,  2B19:  Dec  Dig. 
i  1110.*] 

3.  Cbiminal  Law  (|  1208*)— ContiCTIOS— 
FuNisiiHsnT— Emcr  or  Statutbs. 

A  Judgment  of  eonviction  and  sentetce 
must  conform  to  the  punishment  prescribed, 
and  be  enforced  In  conformity  with  the  statate. 
In  caaeB  of  conviction  for  violating  the  prohib- 
itory liquor  law,  the  punishment  must  be  both 
by  imprisonment  and  fine,  within  the  terms 
prescribed  by  the  statute. 

[Ed.  Note.— For  other  eases,  see  Criminsl 
Law,  Cent.  Dig.  H  S2S1-328T.  3289-3205;  Dee. 
Dig.  S  1208.*] 

Appeal  ^m  Ouster  Oomity  Oovrt;  J.  O. 
McKnIgbt.  Judge. 

W.  M.  Candill  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  appeals.  Dis- 
missed, with  directions. 

Henry  Bulow  and  George  T.  Webster,  both 
of  ClUiton,  for  anwllant  C.  J.  Davenport, 
Asst.  Atty.  Gen.,  for  the  Statft 

FUBMAN.  3.  [11  The  appeUant  has  filed 
a  motion  to  dismiss  this  appeal,  which  be 
unquestionably  had  the  right  to  do.  The 
state  has  filed  a  motion  to  remand  the  case, 
with  directions  to  the  trial  court  to  correct 
the  Judgment,  which  It  also  had  the  right  to 
do. 

[2]  In  the  case  of  Wood  v.  State.  4  OkL 
Cr.  436,  112  Pac.  11,  this  court  said:  "All 
Judgments  and  sentences  of  the  court  must 
follow  and  be  based  upon  the  verdict  of  the 
Jury.  Where  there  Is  a  variance  between 
the  verdict  of  the  Jury  and  the  sentence  of 
the  court  It  must  appear  from  the  record 
that  such  variance  cannot  be  corrected  with- 
out depriving  the  defendant  of  a  substantial 
right,  before  the  conviction  will  be  set  aside, 
but  the  cause  will  be  remanded  to  the  lower 
court  for  resentence." 

In  the  case  of  Ex  parte  Mingle,  2  Okl.  Cr. 
710,  104  Pac.  69,  Judge  Do^e,  speaking  for 
the  court,  said:  "It  Is  apparent  from  the 
record  before  this  court  that  there  is  a  de- 
fect in  the  Judgment  and  the  sentence.  It 
does  not  Include  imprisonment  at  hard  labor, 
the  penalty  prescribed  by  the  law.  This 
should  be  corrected  by  a  nunc  pro  tunc  order. 
Courts  lu  all  civilized  countries  are  establish- 
ed for  the  dispatch  of  public  business,  and 
are,  not  to  be  circumscribed  by  legal  tech- 
nicalities in  this  rapid  and  advanced  era 
by  the  rusty  usages  of  the  past,  but,  adaitt- 
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Ing  themselves  to  the  progr^ive  march  of 
dvUizatioD,  mast  conform  their  rules  of  pro- 
cedure to  meet  the  necessities  of  the  age." 

In  the  case  of  Ex  parte  McClore,  6  Okl. 
Cr.  241, 118  Pac.  691,  Judge  Doyle  again  said: 
"A  Judgment  of  conviction  and  aentence  must 
conform  to  the  punishment  prescribed  and 
be  enforced  In  conformity  with  the  statute." 

In  the  case  of  Steils  v.  State,  7  Okl.  Or. 
391,  124  Pac  76,  this  court  sald^  "It  Is  an 
outrage  on  law  and  Justice,  and  a  crime 
against  society,  for  appellate  courts  to  turn 
criminals  loose  who  have  been  legally  proven 
gallty,  or  to  send  their  cases  back  to  be  re- 
tried at  the  expense  of  the  people  upon  l^al 
quibbles  which  are  without  substantial  Just- 
ice, and  which  are  only  shadows,  cobwebs, 
and  flyspecks,on  the  law." 

In  the  case  of  McCormlck  v.  State,  71  N*. 
605,  99  N.  W.  237.  the  Supreme  Court  Of  Neb- 
raska said:  "Where  a  prisoner  has  been 
found  guilty  on  a  criminal  charge,  and  the 
only  error  that  appears  on  the  record  Is  the 
failure  of  the  court  to  pronounce  a  legal  Judg- 
ment against  him,  it  la  the  proper  practice, 
and  this  court  has  the  power,  after  setting 
aside  the  Told  or  erroneous  Judgment,  to  re- 
mand the  case  and  the  accused,  •  •  * 
with  InstmctlonB  to  rMider  Judgment  on  the 
verdict  in  the  manner  provided  by  law.  An 
ineffectual  att^pt  of  the  district  court  to 
render  a  Judgment  on  a  verdict,  according 
to  the  provisions  of  the  law,  does  not  deprive 
that  court  of  the  power  to  pronounce  a  valid 
Judgment  against  the  accused.'* 

[9]  Appellant  was  found  guil^  by  the  Jury 
of  having  violated  the  prohibitory  liquor  law 
of  the  state;  and  the  question  of  punishment 
was  left  to  the  court  By  dlsmtsalng  his  ap- 
peal, the  appellant  has  waived  and  abandon- 
ed all  objections  which  he  might  have  ui^ed 
to  the  proceedii^  up  to  and  Including  the 
verdict  Under  the  law,  the  Judge  had  no 
alternative,  but  it  was  his  Imperative  duty 
to  assess  the  punishment  of  aiq;>el]aDt  at  a 
fine  of  not  less  than  fSO  nor  more  than  |500, 
and  Imprisonment  tor  the  period  of  not  less 
than  30  days  nor  more  than  six  months. 
Both  such  flue  and  Impriaonment  must  be 
assessed,  and  no  Jud^ent  in  such  cases 
complies  with  the  law  which  omits  either  one 
or  the  other.  We  presume  thftt  the  trial 
Judge  omitted  to  Assess  Imprisonment  against 
api>ellant  as  a  part  of  his  punishment  from 
an  oversight  for.  If  willful,  it  would  have 
constituted  such  ofBclal  misconduct  as  would 
Justify  proceedings  for  removal  from  office. 
It  Is  therefore  our  duty  to  sustain  the  motion 
made  by  the  appellant  to  dismiss  the  appeal, 
and  also  to  sustain  the  motion  made  by  the 
state  to  remand  the  cause,  with  directions 
to  the  trial  court  to  correct  Its  Judgment 

It  Is  therefore  ordered  that  the  appeal 
l>e  dismissed,  and  the  case  be  remanded  to 
the  county  court  of  Ouster  county,  with 
directions  that  the  court  assess  the  punish- 


ment of  aK>enaQt  at  both  such  fine  and  Im- 
prisonment, within  the  terms  of  the  law,  as 
In  its  discretion  it  may  deem  pn^er. 

ARMSTRONG,  P.  3^  and  DOTLB^  3^  con- 
cur. 

(9  Okl.  Or.  .») 

MILLER  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  18,  1913.) 

(Syttalut  ly  the  Court.) 

1.  HoHioxDs  (j  28* )— DEFtiMSES  —  Intoxica- 
tion. 

A  reqaeet  for  an  tnstraction,  to  the  effect 
that  the  defendant  ahould  be  acquitted  if  the 
jury  ahould  believe  from  the  evidence  that  at 
the  time  the  fatal  blow  was  struck  the  defend- 
ant was  too  drunk  to  form  a  criminal  intent, 
was  rightly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §S  44-16,  133;  Dec  Dig.  §  28.*] 

2.  Cbiminal  Law  (|  829*)— Ikbtbttctiohb. 

Where  the  ioBtiuctious  requested,  so  far 
as  legal  and  pertinent,  were  fully  and  fairly 
covered  by  the  iostmctions  given,  the  instruc- 
tiooa  requested  were  rightly  refused. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §  SOU;  Dec.  Dig.  g  829.*] 

3.  Cbihinal  Law   (§  1174*)— TaiAL— Tak- 
ing Indictment  to  Jubt  Room. 

A  judgment  wiU  not  be  reversed  because 
the  jury  were  permitted  to  take  to  the  jury 
room  the  indictment  with  the  verdict  of  guilty, 
rendered  at  a  former  trial,  indorsed  thereon, 
where  the  attenti<ni  of  the  court  was  not  call- 
ed to  the  fact  UDtn  the  jury  returned  their 
verdict,  and  where  the  affidavits  of  five  jurors 
are  to  the  effect  that  they  did  not  see  the  ver- 
dict of  the  former  trial  on  the  indictment,  and 
that  Uiis  fact  was  not  mentioned  In  the  jury 
room  during  their  dellberaHons,  and  that  so 
far  as  affiants  know,  no  member  of  the  jury 
noticed  the  verdict,  or  knew  anything  about  It. 

[Ed.  Note.— For  other  cases,  see  Griadnal 
Law.  Cent  Dig.  H  8170-3178;  .Dec  Dig.  f 
1174.*] 

(Additional  Byllabiu  by  Editorial  8taf.) 

4.  GBiinNAL  Law  (1  20*)- "Willfuixt." 

The  word  "willfully"  is  synonymous  with 
"intentionally,"  "designedly,"  "without  lawful 
excuse"— that  is,  not  ^'accidentally.'* 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent.  IHg.  H  21,  24,  2S;  Dec  Dig.  f  29.* 

For  other  definitions,  see  Words  and  Phrases; 
vol.  8.  pp.  7468-7481.1 

AK>eal  from  District  Ootirt,  Le  Flore  Goim- 
ty;  Malcolm  EL  Rosaer,  Judge. 

Z>avlfl  Miller  was  convicted  of  nuuulau^* 
ter,  and  appeals.  Affirmed. 

C.  E.  Dudley,  of  Antlers,  for  plalntifC  in 
error.  Chas.  West,  Atty.  Gen.,  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.,  and  C.  J.  Dav^port,  of 
Oklahoma  Gi^,  for  the  State. 

DOTLB,  J. ,  The  plaintiff  In  error  was  In- 
dicted in  the  United  States  Court  in  the  Indi- 
an Territory  for  the  Central  District  at  Ant- 
lers, for  the  murder  of  Sam  Wright  on  Au- 
gust 18,  1906: 

The  case  was  pending  in  said  court  at  the 
time  of  the  admission  of  Oklahoma  as  a 
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state,  ftud  wfts  transferred  by  operation  of 
law  to  the  dletrict  court  of  Pushmataba  coun- 
ty. His  trial  was  there  bad,  wblcb  resulted 
In  a  convlctloa  of  manslaughter,  and  the 
judgment  was  appealed  to  this  court  and  re- 
versed and  remanded.  Miller  t.  State,  8 
Okl.  Cr.  675,  107  Pac  948. 

When  the  ease  was  again  called  for  trial, 
a  motion  for  a  change  of  venue  was  made, 
and  the  same  was  granted  and  the  case  trans- 
ferred to  the  district  court  of  Le  Flore  coun- 
ty. The  trial  resulted  in  a  verdict  and  con- 
viction of  manslaughter.  April  14,  1911,  in 
accordance  with  the  verdict,  the  defendant 
was  sentenced  to  be  imprisoned  in  the, state 
penitentiary  for  a  term  of  3^  years,  and  to 
pay  a  fine  of  $300.  An  appeal  was  perfected 
by  filing  in  this  court,  October  7,  1911,  a  peti- 
tion in  error  with  case-made. 

[1]  Three  alleged  errors  are  relied  u[>on 
as  grounds  for  a  reversal  of  the  judgment  of 
conviction.  The  first  two  are  that  the  court 
erred  in  refnaing  to  give  two  requested  in- 
structions, which  read  as  follows: 

"Gentleman  of  the  jury,  if  you  find  from 
the  evidence  that  the  defendant,  Davis  Mil- 
ler, unlawfully  and  willfully,  but  without 
malice,  stmck  the  blow  or  blows  which  caus- 
ed the  death  of  the  deceased,  or,  though  he 
did  not  strike  the  fatal  blow  or  blows  him- 
self, was  present  aiding  and  abetting  the 
person  or  persons  who  did  strike  the  fatal 
blow  or  blows,  it  will  be  your  duty  to  convict 
of  manslaughter,  unless '  you  should  believe 
from  the  evidence  that  at  the  time  the  blow 
or  blows  were  struck  which  resulted  in  the 
death  of  the  deceased  the  defendant  was  in 
a  state  of  Intoxication,  and  was  too  drunk 
to  form  a  criminal  intent." 

"Gentlemen  of  the  jury,  I  have  Instructed 
yon ;  every  person  who  unlawfully  and  willful- 
ly, but  without  malice,  strikes,  stabs,  wounds, 
or  shoots  at,  or  otherwise  Injures,  another, 
of  which  striking,  stabbing,  wounding,  shoot- 
ing or  other  Injury  such  other  person  dies, 
is  guilty  of  manslaughter,  and  In  this  con- 
nection I  charge  you  that  the  word  'willfully' 
means,  not  merely  voluntarily,  but  with  bad 
Intent" 

Upon  this  phase  of  the  case  the  court  In- 
structed the  jury  as  follows: 

"(4)  Every  person  who  unlawfully  and 
willfully,  but  without  malice,  strikes,  stabs, 
wounds,  or  shoots  at,  or  otherwise  injures, 
another,  of  which  striking,  stabbing,  wound- 
ing, .shooting,  or  other  injury  such  other  per- 
son dies,  is  gnUty  of  the  crime  of  manslaugh- 
ter. 

"(6)  The  term  'willfully'  means  Intention- 
ally, designedly,  or  without  lawful  excuse. 
To  make  a  person  guilty  of  manslaughter, 
he  must  have  willfully  done  the  act  which 
results  in  death,  bnt  it  is  not  necessary  that 
he  should  have  Intended  to  kill.  If  he  will- 
fully did  the  act  which  caused  the  death,  a 
defendant  would  be  guilty  of  manslaughter, 
whether  be  Intended  to  kill  or  not 

"(6)  Now,  In  this  case,  if  you  find  from  the 
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evidence,  beyond  a  reasonable  doubt,  that  tte 
d^endant  Davis  MUIer,  in  what  is  now  Push- 
mataha county  and  state  of  OUaboma,  at 
any  time  within  three  years  next  before  the 
finding  of  the  Indictment  In  this  case,  imlaw- 
fully  and  willfully  struck,  wounded,  or  other- 
wise Injured  Sam  Wright,  from  the  effecta 
of  which  striking,  wounding,  or  Injury  log 
Sam  Wright  died,  it  will  Ite  your  duty  to 
convict   the   defoidant   of  manslan^tw." 

It  will  be  noted  that  the  court  followed  the 
federal  statutes  In  defining  manslao^tw, 
and  the  only  complaint  is  that  the  court 
should  have  added  these  words:  "Unless 
you  should  believe  from  the  evidence  that  at 
the  tUne  the  blow  or  blows  were  struck  which 
resulted  In  the  death  of  the  deceased  the  de- 
fendant was  in  a  state  of  Intoxication,  and 
was  too  drunk  to  form  a  criminal  Intent" 

At  most,  a  state  of  intoxication  rendering 
the  defendant  incapable  of  forming  a  crimi- 
nal intent  would  only  reduce  murder  to  man- 
slaughter. 

In  Wharton  on  Homicide  (3d  Ed.)  p.  809, 
it  Is  said:  "Homicide  committed  when  the 
accused  was  so  intoxicated  that  no  intent  to 
commit  the  crime  of  murder  could  have  ex- 
isted, however,  not  being  murder  In  the  first 
degree,  Is  either  manslaughter  or  murder  in 
the  second  d^ree.  Intoxication  cannot  over- 
ate as  an  entire  exemption  from  criminal 
responsibility,  and  it  Is  not  conclusive  against 
the  existence  of  criminal  Intent  At  the 
utmost  it  only  extenuates  the  crime  from 
murder  to  manslaughter,  and  It  does  not  do 
this  as  a  matter  of  law." 

In  Tucker  v.  United  States.  151  V.  S.  164. 
14  Sup.  Ct  299,  38  L.  Ed.  112,  the  Supreme 
Court  of  the  United  States,  in  speaking  of 
the  action  of  the  trial  court  in  refoslng  re- 
quested instructions,  said :  "This  instruction 
was  refused,  because  It  bad  been  covered  by 
the  instructions  given.  In  those  instructions 
the  jury  were  distinctly  told  that  If  the  de- 
fendant at  the  time  of  the  killing,  althon^ 
not  insane,  was  In  such  a  condition  of  mind, 
by  reason  of  drunkenness,  as  to  be  Incapable 
of  forming  a  specific  Intent  to  kill,  or  to  do 
the  act  that  he  did  do,  the  grade  of  his  cxime 
would  be  reduced  to  manslaughter." 

In  United  States  v.  Meagher  (C.  C.)  ST 
Fed.  875,  loc.  dt.  881,  Judge  Maxey  discusses 
the  question  as  follows:  "There  is  another 
point  to  which  your  attention  Is  directed, 
and  that  is  intoxication.  There  is  evidence 
before  you  tending  to  show  that  at  the  time 
of  the  killing  defendant  was  laboring  some- 
what under  the  lofluence  of  liquor.  Yon  are 
instructed  that  intoxication  is  no  excuse  for 
crime,  but  It  may  be  considered  to  discover 
the  spedflc  Intent  which  actuates  a  party  In 
the  commission  of  the  offense,  and  thus  it 
may  sometimes  reduce  the  offense  of  murder 
to  manslanghter ;  and  the  rule  is  thus  stated : 
'Where  the  question  of  a  specific  intent  Is 
essential  to  the  commission  of  a  crime^ 
*  *  *  the  foct  that  an  offender  was  drunk 
wbm  b»  did  the  act  which,  being  coined 
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with  tlifit  Intentlojl,'  would  constltnte  the 
crime  should  he  taken  Into  account  by  the 
jury  In  deciding  whether  he  had  that  Inten- 
tion.' Bnt  tUs  excuse  is  to  he  received  with 
great  caution,  and  the  gnestlon  la  left  for  the 
jury  to  determine  'whether  the  defendant's 
meutal  condition  was  such  that  be  was  capa- 
hie  of  a  specific  intent  to  take  life.' " 

In  12  Cyc.  170  the  responsibility  of  a  per- 
son who  has  Tolontarily  become  drunk  Is 
thus  stated :  "It  Is  a  well-settled,  general 
rule  that  voluntary  drunkenness  at  the  time 
a  crime  is  oommitted  Is  no  defense.  If  a  per- 
son TOlantarily  drinks  and  becomes  Intoxicat- 
ed, and  while  In  that  condition  commits  an 
act  which  would  be  a  crime  if  be  were  sober, 
he  is  fully  responsible."  See,  also,  Carney  v. 
United  States,  7  Ind.  T.  248,  104  S.  W.  606. 

The  rule  Is  settled  that  evidence  of  Intoxi- 
cation is  admissible  only  as  bearing  upon 
malice  or  lack  of  malice;  and  since  the  de- 
fendant was  convicted  of  manslaughter, 
wherein  malice  la  not  essential,  there  Is  no 
error.  The  conrt.  In  Instructing  the  Jury  on 
manslaughter,  followed  the  definition,  as  It 
appears  in  secdon  5341,  United  States  Comp. 
Statutes  1909,  and  also  instructed  the  Jury 
that  "the  term  'willfnlly*  means  Intentional- 
ly, designedly,  or  without  lawful  excuse." 

f4]  In  the  opinion  In  this  case,  first  here 
on  appeal,  this  court  quoted  from  O'Barr  v. 
United  States,  3  Okl.  Gr.  319,  106  Pac.  988, 
130  Am.  St.  Rep.  959,  as  to  the  meaning  of 
the  word  "wlUfully,"  as  follows:  "It  Is  a 
synonymous  term  with  'Intentionally/  'de- 
signedly,' 'without  lawful  excuse'— that  Is, 
"not  accidentally." 

[2]  We  think  the  instructions  given  by  the 
court  fairly  cover  the  case. 

[8]  Second.  Next,  It  Is  argued  that  the 
court  erred  In  giving  to  the  Jury  the  original 
indictment,  upon  which  was  Indorsed  the  ver- 
rflct  of  the  jury  when  the  case  was  first  tried. 
,The  recital  in  the  case-made  as  to  this  is  as 
follows;  "The  indictment  was  given  to  the 
jury  by  the  court  with  the  Instructions,  and 
nio  one's  attention  was  called  to  the  fact  that 
the  verdict  of  a  former  Jnry  was  on  the  in- 
dictment When  the  Jury  returned  their 
Terdlct,  it  was  discovered  that  the  jury  had 
the  verdict  of  the  former  trial.  The  defend- 
ant then  protested,  and  objected  to  the  jury 
having  had  said  Indictment  and  verdict;  said 
objection  having  been  made  as  soon  as  the 
defendant  discovered  that  the  jury  had  been 
In  possession  of  said  verdict" 

There  is  no  attempt  to  show  that  the  jury 
were  Influenced  by  this  inadvertence.  In 
fact  the  affidavits  of  five  of  the  Jurors  In  the 
case  are  as  follows :  "I  was  a  member  of  the 
jury  that  tried  Davla  Miller  In  the  case  of 
the  United  States  of  America  v.  Davis  Miller, 
and  that  I  did  not  see  the  verdict  of  his 
former  trial  on  the  Indictment,  and  did  not 
know  that  he  had  ever  been  convicted  of  the 
offense  charged  in  the  indictment  The  ver- 
^ct  on  the  indictment  was  not  mentioned  In 
the  jury  room  during  the  deliberatloQ  of  the 


Jury;  and,  so  far  as  I  kbow,  no  member  of 
the  juir  saw  the  verdict  on  Uw  indictment, 
or  knew  anything  atMut  it" 

Counsel  cite  only  one  case  (Oreen  v.  State, 
88  Ark.  304),  and  that  does  not  hold  such  ac- 
tion of  the  court  Is  «Tor.  The  third  para- 
graph o(  the  syllabus  is  as  follows:  "It  Is 
better  practice  not  to  give  to  the  jury'  in  a 
crlmiual  case,  upon  retirement  an  indlct- 
htient  on  which  Is  indorsed  a  verdict  of  guilty 
at  a  formOT  trial." 

In  Lancaster  v.  State,  36  Tex.  Cr.  R.  16, 
21,  35  S.  W,  165,  loc.  dt  167,  the  Court  of 
Criminal  Appeals  of  Texas  said:  "It  Is  also 
urged  that  the  case  should  be  reversed,  be- 
cause the  jury  were  permitted  to  take  out, 
on  the  back  of  the  Indictment  a  verdict  of 
a  former  jury  In  the  case,  which.  It  was 
claimed,  was  leglUe;  and  In  ttils  connection 
a  motion  was  made  to  have  the  original-  in- 
dictment sent  to  this  court  We  find  an  In- 
dictment with  the  record,  but  there  Is  no  cer- 
tificate of  the  clerk  to  the  same.  An  Inspec- 
tion of  this  Indictment  however,  does  not 
Indicate  that  such  verdict,  as  claimed.  Is 
legible  and  can  be  read  by  the  naked  eye. 
Moreover,  then  is  In  the  record  the  certUl- 
cate  of  the  judge  to  the  same  effect,  and  tlie 
aflldavits  of  three  of  the  jurors.  Said  affida- 
vits go  furtbw,  and  dxnr  that,  In  thei^  pres- 
moe,  thb-matter  of  «  former  verdict  Indora- 
ed  on  the  Indlctmrait  was  not  discassed  or 
mentioned  by  any  of  the  Jurors  in  ttielr  pres- 
ence. We  do  not  think  there  la  anything  In 
the  appeUanfa  contMition.'^ 

The  defendant  did  not  iwoduce  any  Jaror 
for  the  piii^wse  of  proving  that  the  Jury  ei- 
ther saw,  considered,  or  were  influenced  by 
t^  verdict  returned  In  the  first'  triaL  The 
five  jurors  produced  by  the  state  swear  tliat 
they  did  not  see  the  Terdlct,  did  sot  know 
defendant  had  ever  be«i  convicted,  and.  pie 
verdict  wa«  not  mmtioned  during  the  jvtiy'B 
deliberation.  These  facts  bring  the  case 
clearly  -within  tbe  mle  announced  in  the  ^Tex- 
as  cases. 

In  SUte  V.  Tucker,  75  Conn.  201,  62  Atl. 
741,  the  court  held :  "On  a  criminal  prosecu- 
tion in  the  court  of  common  pleas,  fiillure  to 
remove  the  record  of  the  Judgment'  of  con- 
viction In  the  town  court  from  the  file  given 
to  the  jury,  or  direct  them  not  to  te^r<l  it, 
waa  not  prejudicial  to  the  defendant,  where 
no  objection  was  made  until  after  verdict" 

In  State  v.  Shores,  31  W.  Va.  491,  7  S.  E. 
413,  13  Am.  BL  Rep.  876,  it  Is  said:  "Where 
three  were  jointly  Indicted  for  a  felony,  and 
one  had  been  tried  and  convicted,  a'nd  the 
verdict  of  'guilty'  was  written  on  the  Indict- 
ment, and  on  the  trial  of  another  one  of  the 
three  the  said  indictment  was  taken  by  the 
jury  to  their  room,  while  th^  were  consid- 
ering their  verdict,  and  the  prisoner  moved 
the  court  to  send  for  the  Indictmrat  and 
take  It  from  the  Jury,  and  the  court  denied 
the  motl4Hi,  h^d  no  error." 

In  SmaU  t.  Stat^  ICS  Oa.  008.  670^  81  8: 
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B.  671,  loe.  dt  674,  the  Suiweine  Court  of 
Georgia  nM:  "The  question  of  practlca  to 
which  the  sixth  headnote  relates  has  been 
aeTeral  times  considered  by  this  court  If 
a  party  desires  a  verdict  roidered  at  a  for- 
mer trial  concealed  from  Inspection  by  the 
Jury,  he  sbonid  present  a  request  to  tUs  ef- 
fect" 

No  prejudice  Is  shown,  and  none  will  be 
presumed.  The  action  of  the  court  In  giving 
the  jury  the  orl^nal  information  with  the 
former  T^lct  thereon  was  tlirongh  Inad- 
vertence. 

This  disposes  of  all  questions  presented. 
No  error  appears,  and  it  seems  to  us  the 
defendant  had  a  fair  and  l^al  trial.  It  fol- 
lows that  the  Judgment  should  be  affirmed. 

The  Judgm^t  of  the  district  court  of  Le 
Flore  county  is  therefore  affirmed.  Mandate 
forthwith. 

ABMSTBOMG*  P.  J.,  and  FUBMAN, 
concur. 


(ft  OU.  Or.  1) 

WATSON  STATB. 
fCrlmbial  Court  of  Appeals  of  Oklahoma. 
March  4,  1913.) 

(SytUbut  by  the  Court.) 

1.  CaiMiKAL  Law  Hi  121.  1150*)— Appsai^ 
Obant  of  Chanoe  of  Venue. 

An  application  for  a  cban^re  of  venue  ib 
addressed  to  the  aonnd  discretion  of  the  court, 
and,  nnless  an  abuse  of  this  discretion  is 
shown,  the  Judgment  will  not  be  reversed  on 
-appeal. 

[Ed.  Note. — For  otber  cases,  see  CrimiDal 
Law.  Cent  Dig.  H  241,  8044;  Dea  Dig.  H 
121.  1160.»] 

2.  CanaKAi!  Law  (S  134*)— Ghahqe  of  Yzn- 
QB— GoxmTKB  Affidavits. 

.  On  an  application  for  a  change  of  venue, 
on  the  ground  "that  the  minda  of  the  inbabit- 
nnts  of  the  county  in  which  the  cause  is  pend- 
ing are  so  prejudiced  against  the  defendant 
that  a  fair  and  impartial  trial  cannot  be  had 
therein,"  the  court  may  permit  the  introduction 
of  counter  affidavits  for  the  purpose  of  con- 
testing the  grounds  of  the  application. 

lEd.  Note.— For  other  cases,  see  Crimbal 
Law,  Gent  Dig.  ||  !M8,  261.  262;  Dec.  Dig.  i 
184.*] 

3.  Cbiuznai.  Law  (I  1166%*)— Chaixjenoi 
TO  Panei/— Habitless  Ebrob. 

A  challenge  to  the  panel  on  the  ground 
that  only  two  jury  commissioners  participated 
in  selecting  the  put?  Hat,  and  that  the  names 
from  the  municipal  towusbipa  were  not  se- 
lected in  proportion  to  the  voting  strength  of 
such  townships,  Is  Insufficient,  uidess  It  is 
shown  that  the  irregularities  were  such  that 
the  defendant  has  siitfered  material  prejudice, 
as  prescribed  by  sectioD  6796,  Procedure  Crim- 
inal (Comp.  Laws  1909). 

[Ed.  Note.— For  other  cases,  see  Criminal 
T^w,  Cent  Dig.  |§  8114-3123;  Dee.  Dig.  I 
llfl6%.*l 

4.  JtntT  (t  72* )  —InsuFriouROT  or  Bbgular 

Panei.— Open  Venire. 

At  any  time  during  the  term  of  court  aft- 
er the  regular  panel  has  been  drawn  and  sum- 
moned, when  for  the  trial  of  any  caase  the 
regular  panel  of  jurors  sliall  appear  to  be-in- 


BoSdent  as  a  matter  of  discretion  with  tbe 
court  the  jury  may  be  completed  from  tales- 
men, or  the  court  may  direct  that  an  op«i 
venire  be  Issned  to  the  sheriff  or  his  deputy 
for  sncb  onmber  ot  Jurors  aa  may  be  deem- 
ed neeesiaTy. 

[Ed.  Note.— F«r  other  cases,  see  Jmj,  Gent 
Dfg.  I!  883-847:  Dec.  Dig.  f  72.*] 

6.  Cbiminai,  Law  (H  1160,  1152*)— AFPnAL 

— Habuless  E^BOB. 

Wliere  a  petition  in  error  asmgng  error 
on  every  proceeding  had  upon  the  trial,  bat 
the  brief  does  not  point  oat  epedfically  Uie 
grounds  of  objection,  nor  the  ftortion  of  the 
record  applicable  thereto,  and  counsel  fail  to 
support  the  assignments  with  citation  of  au- 
thority, and  it  appears  from  an  examination 
of  the  record  that  the  constitutional  right  of 
the  defendant  to  a  "trial  by  an  impartial  jury 
of  the  county"  was  fnlly  accorded,  this  court 
will  not  disturb  the  discretion  exerdaed  by  the 
trial  court  in  denying  a  clmnge  of  Tenne  and 
overruling  a  challenge  to  the  panel 

[Ed.  Note.— -For  other  cases,  see  Criminal 
liBw.  Cent.  Dig.  |8  8044,  8068-3057;  Dec  Dig. 
1150.  1152.*] 

Appeal  from  District  Gonzt,  Mdntoah  Gonn- 
ty;  R.  O.  Allen,  Judge. 

Robert  Watson  was  convicted  of  man- 
slaughter In  the  first  degree  and  he  appeals. 
Affirmed. 

Jack  O.  Harl^  and  James  B.  MlUer,  MM 
of  McAlester,  for  {daintiff  in  error.  Ghaa. 
West,  Atty.  OoQ.,  Smith  C.  Matson.  Asst 
Atty.  Qen.,  and  B.  B.  Gish.  of  Olrlahomi 
Clty.-for  the  Stete. 

DOTLS^  J.  The  plaintiff  in  error,  Bohot 
Watson,  hereinafter  referred  to  as  tbe  de> 
fradant^  was  convicted  of  first-d^me  man- 
slaughter Ui  tbe  district  court  of  Mclntoeh 
county  under  an  indictment  diarging  him 
with  the  murder  of  one  Bobert  Gtentry  on  or 
about  November  14, 1910,  in  said  CDunty*  and 
upon  such  conviction  waa  swtenoed  In  a& 
cordanca  with  the  verdict  of  the  Jury  to 
serve  a  term  of  20  yearn'  Impriaonmart  In 
the  rtate  penitentiary. 

The  Judgm^t  aqd  sentence  waa  rendered 
March  29,  1911.  To  reverse  the  Judgmoit 
an  appeal  was  perfected  by  filing  In  tUs 
court  August  2&,  1911,  a  petition  in  error 
witb  case-made.  Upon  the  trial  tbe  defoid- 
ant  admitted  tbe  IdUlnc  of  Gentry*  but  sets 
up  as  a  Justification  therefor  that  It  waa 
done  In  necessary  self-defenae. 

The  circumstances  under  which  the  homi- 
cide was  committed  are,  briefly,  as  (cdlows: 
Bobert  Gentry,  the  deceased,  and  Duff  Mc- 
intosh left  Cheeotafa-on  Sunday,  KoTember 
14th,  and  went  to  Onapa,  and  from  there  to 
the  house  of  WUlle  GolUna,  and  there  par- 
ticipated In  a  game  ot  poker  wlGh  three  or 
four  other  parties.  After  supper  tbe  game 
was  renewed,  the  partldpants  dtting  on  the 
floor,  and  placing  mi  Gentry's  laprobe;  which 
was  spread  on  the  floor.  About  midnight 
Watson  quit  playing,  and  tbe  game  continued 
between  the  deceased  and  Alvln  Arnold.  Col- 
lins. Mclntodi.  and  the  defendant  looking  on, 
tbe  deceased  and  the  def«idant  began  "raw- 


•For  ether  cu«i  im  sams  tofdc  and  steUba  NUMBER  la  Dae.  Dig.  *  Am.  Dig.  Key-No.  Bflrlw  ft  lUp'r  Iiid«t« 

Digitized  by  Google 


OlO) 


WATSON  T.  STATE 


817 


hiding"  one  another  about  tbe  game  until 
bad  feeling  developed,  and  the  deceased  took 
a  pistol  from  hlB  coat  pocket,  and  told  the 
defendant  to  let  him  alone,  or  he  would  shoot 
him  "In  the  fat  part  of  the  hip."  It  was  con- 
ceded, however,  that  this  particular  language 
was  not  used.  The  defendant  then  said, 
"Just  shoot  me  then,"  but  the  deceased  con- 
tinued the  gamp  with  Arnold,  and  seemed  to 
show  DO  disposition  to  execute  his  threat 
The  defendant  stood  around  for  a  short 
while,  and  then  walked  out,  saying,  "You 
won't  say  that  later,"  or  words  to  that  eCrect. 
The  deceased  made  no  hostile  demonstration 
as  the  defendant  left  In  about  twenty  min- 
utes the  defendant  returned.  The  deceased, 
sitting  on  tbe  floor  near  the  open  door,  was 
still  idaylug  cards  with  Arnold,  'vnthout 
warning  there  was  a  shot  from  the  outside. 
At  the  same  time  the  deceased  raised  slight- 
ly, the  light  went  out,  and  it  Is  a  disputed 
fact  as  to  whether  or  not  he  fired  his  auto- 
matic pistol.  Immediately  there  came  from 
the  ontside  the  report  of  a  shotgun,  and  three 
pistol  shots  in  rapid  succession.  The  defend- 
ant, Watson,  then  entered  the  room,  holding 
a  shotgun  in  both  hands.  When  the  first 
shot  was  fired  from  the  outside,  the  deceased 
dropped  his  pistol,  feU  over  on  his  elbow, 
and  said,  "01  I  am  killed."  In  the  early 
morning  several  persons,  including  the  mar- 
shal of  Onapa,  having  heard  that  soni4  per- 
son bad  been  killed  at  Collins'  bouse,  went 
there  and  found  the  body  of  the  deceased  In- 
side of  the  door  In  a  sitting  position  against 
the  wall.  There  was  a  shotgun  wound  in  the 
pit  of  the  stomal^  and  three  bullet  holes  in 
the  body.  They  found  no  weapon  or  money 
on  his  body. 

DuCE  Mcintosh  testified  that,  when  he  heard 
the  defendant  coming  back,  he  went  out  and 
wfdfced  about  76  yards,  and  stood  there; 
that,  when  the  shooting  commenced,  the  llt^t 
wait  oat;  and  ha  walked  to  his  brothn's 
house. 

Alvln  Arnold  testified  that  the  deceased 
flred  two  shots,  and  there  were  four  shots 
fired  from  the  outside,  and  then  the  defend- 
ant stepped  into  the  room,  bidding  a  shotgon 
with  both  liandB;  that  when  the  ^t  was 
fired  from  the  outside,  the  deceased  fell  over 
«n  bis  elbow,  and  said,  "OI  I  am  killed;" 
that  Willie  Collins  lit  a  lantern,  and  in  a  few 
minntes  they  all  left  the  place,  Willie  Collins 
riding  doable  with  the  defendant  on  his 
horse. 

Tbe  defendant,  as  a  witness  on  his  own 
behalt  teatifled  that  he  lived  on  bis  allotment 
near  Bond's  Switch,  and  bad  known  BtAert 
Gentry  "pretty  nlgb  all  bis  life" ;  that  be, 
with  other  parties,  was  drinking  whisky  and 
pbtylng  Btad  poker  at  WlUle  GoUlns'  bouse; 
that,  when  be  quit  the  game,  that  left  Alvln 
Arnold  and  Gentry  playing;  that  be  said 
something  or  otber  Just  in  a  Jofchig  way, 
and  Gentry  Jerked  out  bis  gun,  and  said,  "If 
yoa  do  not  get  out  of  taer^  I  will  shoot  yoa;" 


that  one  word  brought  on  another,  and  he 
told  Gentry  that  be  would  not  say  any  more 
if  he  was  mad;  ttiat  he  stayed  In  there  a 
little  bit,  and  went  out  and  was  out  in  the 
yard  about  15  minutes,  when  be  heard  Willie 
Collins  coming  through  the  cotton  stalks, 
saying,  "I  will  kill  tbe  son  of  a  bitch;"  that 
he  asked  him,  "Who  are  you  going  to  kill?" 
and  he  said,  "Alvin  Arnold,"  and  he  said, 
"No;  you  are  not,"  and  run  up  aud  grabbed 
him  and  wrenched  the  gun  out  of  his  hand ; 
that  Just  then  be  heard  a  shot,  aud  it  grazed 
bim ;  that  he  looked,  and  saw  Robert  Gentry 
shooting  him  from  the  door ;  that  he  then 
fired  two  shots  at  Gentry  with  his  shotgun, 
and  then  Willie  Collins  with  a  pistol  shot 
three  shots  at  Gentry;  that  he  told  Collins 
not  to  shoot  any  more,  and  Willie  Collins 
stepped  inside,  and  picked  up  Robert  Gen- 
try's automatic  pistol,  and  brought  it  out 
and  gave  It  to  him,  and  he  then  went  to  his 
home,  Collins  going  with  blm. 

Willie  Collins,  In  rebuttal,  testified  that  he 
heard  a  "wlioop,"  and  stepped  out,  and  saw 
the  defendant  coming  in  the  gate  with  a 
shotgun,  and  he  walked  directly  towards  the 
door,  and  threw  the  gun  down  and  went 
to  shooting;  that  he  said  to  him,  "Robert 
don't  do  that"  and  the  defendant  shoved 
him  back,  and  said,  "I  will  do  tbe  same  for 
you;"  that  he  fired  two  shots  with  the  shot- 
gun, and  then  three  shots  with  a  46-caliber 
pistol,  and  then  made  witness  go  Into  the 
house  and  light  tbe  lantern,  and  tbe  defend- 
ant followed  him  in ;  that  as  tbey  went  in 
Alvin  Arnold  came  out;  that  the  defendant 
said  be  was  wounded,  and  made  witness  go 
with  him;  that  they  went  down  to  Bartons 
at  Bond's  Switch,  and  left  the  horse  there, 
and  then  wait  back  to  Collins'  house;  that 
the  defendant  made  blm  go  In  and  light  the 
lamp,  and  then  he  came  in  and  picked  up 
Gentry's  automatic  pistol,  and  shot  one  shot 
out  of  tbe  door  with  it ;  that  they  thest  went 
and  got  in  Gei^try's  buggy,  and  drove  to  the 
defendant's  home. 

[1,  2]  The  transcript  of  tbe  testimony  cov- 
ers about  400  pages,  but  tbe  ft>regoing  state- 
taeat  is  sufficient  to  underatand  the  assign- 
ments of  ^or,  which  are  in  effect: 

First  "That  oonrt  erred  in  refusing  to 
order  a  change  of  venue."  The  application 
was  supported  by  the  aflldavlts  of  tbe  ds- 
fendant  and  three  other  persons,  to  the  ef- 
fect "that  the  minds  of  the  inhabitants  of 
McIntoeOi  county  are  so  prejudiced  against 
tbe  defendant  ttiat  he  cannot  receive  a  fair 
and  impartial  trial  in  said  county."  Later  tbe 
defendant  filed  a  large  number  of  sujvorting 
^Idavlts  setting  forth  the  following  state- 
ment of  facts:  "That  the  relatives  of  Bob- 
ert  Gentry,  deceased,  are  very  prominent 
and  influential  In  said  county,  aud  tbey  are 
active  in  this  prosecution  against  tbe  defend- 
ant, and  that  the  defendant  was  tried  and 
convicted  of  cutting  Grant  Johnson,  who  was 
for  many  years  a  deputy  United  States  mar- 
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ahol,  and  that  he  la  also  a  man  of  large  per- 
sonal Influence  In  the  county,  and  that  the 
defendant  took  an  active  part  In  the  county 
seat  contest  between  Cbecotah  and  Enfaula, 
in  the  Interest  of  Checotah."  The  state 
filed  an  equal  nnmber  of  counter  affidavits 
from  citizens  of  various  parts  of  the  county, 
abundantly  showing  there  was  no  such  state 
of  feeling  generally  prevailing  throughout  the 
county  as  would  prevent  the  defendant  from 
having  a  fair  and  Impartial  trial  therein. 
The  statnte  provides  that  In  such  cases  the 
court  may  in  its  discretion  grant  or  refuse 
the  change  of  venue.  Turner  v.  State,  4  Okl. 
Cr.  164,  111  Pac.  986 ;  Start  v.  State.  5  OkL 
Cr.  440, 115  Pac.  356.  We  are  of  opinion  that 
there  was  no  error  In  refusing  a  change  of 
Venue. 

[S]  Second.  "The  court  erred  In  overruling 
the  defendant's  challenge  to  the  panel  of 
the  petit  jurors."  It  appears  from  the  rec- 
ord, that,  when  the  jury  list  was  selected, 
only  two  jury  commissioners  participated, 
the  Republican  member  of  the  board  having 
failed  to  qualify,  and  that  the  Jury  list  as 
selected  disclosed  that  one-balf  of  the  200 
names  are  persons  who  live  in  Checotah 
township,  and  that  names  from  two  munic- 
ipal townships  were  wholly  omitted  from  the 
Jury  list  There  is  no  claim  that  these  ir- 
regularities were  corruptly  conceived,  or  that 
tbe  jury  commissioners  who  acted  were  in 
any  way  prejudiced  against  this  defendant 
We  think  that,  before  the  defendant  can 
avail  himself  of  any  Irregularitlea  on  a  chal- 
lenge to  the  panel,  he  must  show  Intentional 
omission  on  the  part  of  the  jury  commfa- 
sionere  from  which  he  has  suffered  material 
prejudice.  Tbe  provistona  of  our  Procedure 
Criminal  (sectlonB  6795  and  6801)  enumer- 
ates the  gronndfl  upon  which  a  duillenge  to 
tbe  panel  mnst  be  founded.  The  ftict  that 
the  Jury  commissioners  failed  to  strictly  fol* 
low  tbe  provisions  of  the  Jury  law  Is  not 
in  Itself  a  sufllclent  ground  to  snstatn  a  lAal- 
lenge  to  the  paneL.  It  mnst  be  i^own  that 
such  Irregularity  wab  inrejndlclal  to  the  anb- 
Mantial  rights  of  the  defendant.  We  are  of, 
opinion  that  the  challenge  to  the  panel  was 
propwly  orermled.  However,  we  will  say 
that  It  is  tbe  duty  of  district  courts  to  com- 
peL  not  only  compliance  with  the  spirit  of 
these  statutes,  but,  as  far  as  practicable, 
tbe  Jury  conunisBloners  should  be  compelled 
to  comply  with  tbe  letter  thereof. 

Tbii^  "The  court  erred  in  refusing  the 
defendant's  reQuest  for  a  full  panel  of  24 
Jurors  duly  drawn  from  the  Jury  box  as 
selected'  by  the  Jury  commissioners." 

[4]  Fonrtti.  "The  conrt  erred  In  ordering 
the  sheriff  to  summon  additional  jurors  upon 
an  open  venire  from  the  body  of  the  coonty." 
We  are  of  opinion  that  these  objections  are 
not  well  taken.  The  trial  court  sets  forth 
the  facts  upon  which  he  based  his  rulings 
in  the  record  as  follows:  "The  Court:  The 
reanest  Is  denied  tar  the  reosfm  that  the 


shortage  in  the  panel  Is  due  to  Oie  fact  that 
this  case  was  contluded  over  from  the  ITth; 
that  a  number  of  Jurors  on  tbe  r^nlar  panel 
wbo  announced  that  they  would  be  dlsqnali- 
fled  to  sit  in  this  case,  and  after  good  reasons 
were  excused  from  the  paneL  and  for  the 
further  reason  that  this  demand  comes  too 
late,  having  been  made  after  the  state  an- 
nounced ready  for  trial,  twelve  men  called 
In  to  the  jury  box,  and  sworn  to  answer  ques- 
tions, and  the  examination  having  commenc- 
ed ;  that  there  is  also,  at  this  time,  20  qual- 
ified jnrora  In  attendance  who  were  sum- 
moned in  open  venire  by  order  of  this  court 
In  addition  to  tbe  eighteen  that  are  now  hen 
on  the  regular  panel,  which  gives  a  panel 
of  thirty-eight  qualified  men."  Section  0788, 
Procedure  Criminal,  provides:  "If  a  auffl- 
dent  number  cannot  be  obtained  from  tbe 
box  to  form  a  Jury,  the  conrt  may  as  ottea 
as  Is  necessary,  order  the  sheriff,  marshal  or 
such  other  person  as  he  may  designate  to 
summon  from  the  body  of  the  county  or  from 
such  portion  of  the  connty  as  tbe  conrt  may 
order,  as  many  persons  <pmifl&d  to  serve  as 
jurors  as  he  deems  snfficiait  to  form  a  Jury 
or  may  select  from  the  bystanders  with  the 
consent  of  th^  defendant  a  suffl<lrat  number 
of  persons  qualified  as  Jnrors  to  constitute 
tbe  required  number.  The  jurors  so  sum- 
moned may  be  called  from  the  list  returned 
by  tba  officer  and  so  many  of  them  not  ex- 
cused or  discharged  as  may  be  necessary  to 
complete  the  Jury,  mnst  be  impaneled  and 
sworn.  The  court  may  upon  its  own  motion, 
at  any  time  before  the  Jnry  la  sworn  to  try 
the  cause,  ttcnse  ^rom  tli*  Jnry  or  panel 
any  person  whom  the  court  deems,  for  any 
reason,  nnflt  to  servtt  as  a  Joror  In  said 
cause,  and  sball  not  be  required  to  state  any 
reason  therefor."  And  the  last  provlao  of 
section  S9S6  of  the  Jory  act  Is:  "Provided, 
farther,  that  at  any  time  during  the  tern 
of  conr^  after  tiie  petit  Jnxy  baa  been  drawn 
and  summoned  In  the  manner  herein  provid- 
ed for,  when,  for  tbe  trial  of  any  cause, 
dvll  or  criminal,  the  regolar  panel  of  Juws 
shall  BMPear  to  be  Insuffldent,  tbe  faef  may 
be  completed  from  talesmen  or  tlw  ooort 
may  direct  that  an  opea  venire  be  Issned 
to  the  sheriff  or  bis  deputy,  for  sncb  ntunbtf 
of  jurors  as  may  be  deemed  necessary  to  be 
selected  from  the  body  of  the  county."  It 
appears  that  the  constitutional  right  of  the 
defendant  to  a  "trial  by  u  Impartial  Jory 
of  the  county"  was  folly  acocwded. 

[I]  Tbe  Tolnminous  brief  of  the  learned 
counsd  for  the  defendant  la  withoot  the  cita- 
tion of  a  single  authority.  This  they  explain 
by  stating  that  *'mo8t  of  tbe  propodtloos 
herdn  raised  are  elementary  and  statutory, 
and  we  think  it  only  necessary  to  point  out 
these  errors  to  the  conrt  In  order  to  secnre 
a  reversal  of  this  ease."  While  we  are  rea- 
sonably certain  that  counsel  could  have 
found  no  authority  to  support  th^  conten- 
tUmst  yet,  as  w*  have  heretofore  said,  tills 
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^ractlee  of  allying  unfoanded  aasigiunenta 
of  error  and  arguing  the  same  without  the 
dtallon  of  authority  to  soi^rt  the  conten- 
tions made  should  not  be  Indulged  In.  It 
presumably  costs  counsel  effort  and  time  and 
needlessly  occupies  the  time  at  the  court, 
and  avails  nothing. 

It  la  also  contended  that  the  testimony 
shows  that  the  defendant  shot  Robert  Gentry 
In  necessary  self-defense,  and  that,  under  the 
proof,  the  Jury  was  not  warranted  In  re- 
tnmlng  a  verdict  of  gnllty  of  any  crime. 
We  have  patiently  read  tbe  transcript  of  the 
testimony,  and  we  tttlnk  the  Jury  under  their 
oaths  could  not,  as  reasonable  men,  have 
returned  a  more  favorable  verdict  for  the 
defendant,  and  there  Is  nothing  In  the  reoord 
to  Indicate  that  the  verdict  was  the  result 
of  passion,  iffejudlce,  or  parUallty.  It  Is 
our  oKdnion  that  the  evidence  not  only  fully 
JosUfled  the  Jury  in  finding  the  defoidant 
guilty  of  first  d^ree  manslaughter,  but  a 
verdict  for  murder  would  not  have  beoi  nn- 
warranted. 

^nie  case  appears  to  have  been  carefully 
and  ably  tried  on  the  part  of  Ota  court  as 
well  as  coonseL 

Finding  no  pr^odidal  error,  the  Jadgment 
is  afllrmed. 

ABU8TBONO,  P.  and  FUBUAN,  J., 
concur. 

<»  ou.  Or.  tl) 

PROCTOR  v.  STATB. 
(Criminal  Court  of  Appeals  of  bklahoma. 
March  22,  191^.) 

(BvUabmt  »v  the  Court.) 

1.  OAiano    (I   88*)— iKDiommiT— Strm- 
cmCT. 

An  indictment  which  charges  a  person 
with  conducting  the  prohibited  game  of  roulette 
for  value,  but  which  fails  to  chai^  that  the 
persons  who  played  at  the  game  were  playhig 
for  money,  or  a  representative  value,  does  not 
charge  a  public  offense  under  our  statute. 

[Bd.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  U  241-243;  Dec.  Dig.  |  88.*] 

2.  InDxcncENT  ard  Ihfobuatxoh  (S  47*)^ 
Foxxowxna    I>xciBion8    or  AimxATi 

COUBT. 

It  is  the  duty  of  proaecutlDg  attorneys  to 
follow  the  deciaions  of  the  appellate  courts  in 
the  preparation  of  informations,  and  there  1b 
httle  justification  for  a  failure  to  do  so  when 
tiie  appellate  court  has  spoken  in  plain,  un- 
eauivocal  laoEuage  on  any  specific  proposition. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information  Cent  I%g.  ft  148,  149,  167; 
Dec.  Dig.  I  47.*] 

8.  Indictment  and  iNFOMfAnoK  (|  151*)— 

DeUUBBZB— DT7TT  OF  COUBT. 

When  questions  of  law  are  properly  rais- 
ed by  demurrer,  which  are  fatal  to  an  informa- 
tion under  the  established  law,  it  is  the  sworn 
duty  of  the  trial  courts  to  sustain  such  de- 
murrer, and  direct  the  prosecuting  oflBcer  to 
file  a  proper  information,  or  jUarn^M  the  proa- 
ecution. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  |  Dec  Dig. 
I  IfiL*] 


Aiq^eal  from  Oklahoma  County  Gonrt; 
John  W.  Hayson,  Judge. 

Oedl  Proctor  was  oonvlcted  of  gaming,  and 
appeals.  Beversed. 

Elstler,  HcAdams  ft  HaAell,  of  <^:lahoma 
City,  for  plalntlft  In  error.  Smith  a  Mat- 
aon,  Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  P.  J.  The  plaintiff  in  er- 
ror, Cecil  Proctor,  was  convicted  at  the 
March,  1912,  term  of  the  county  court  of 
Oklahoma  county,  on  a  diarge  of  conducting 
a  roulette  game,  and  his  punfshmoit  fixed 
at  a  fine  of  $500  .and  Imprisonment  in  the 
county  JaU  for  a  period  of  GO  days. 

[1]  The  Attorney  General  has  filed  the  fol- 
lowing confession  of  error  in  this  case:  **The 
Attorney  General  would  respectfully  call  this 
honorable  court's  attention  to  the  charging 
part  of  the  informaUon  filed  In  this  case, 
whidi  Is  in  words  and  figures  as  follows,  to 
wit:  'That  the  above>-named  Oedl  Proctor 
did,  in  Oklahoma  county,  and  in  the  state  of 
OUahoma,  on  the  20th  day  of  January,  In 
the  year  A.  D.  1912,  comlnlt  the  crime  of  oper- 
ating a  roulette  game  in  manner  and  form  as 
follows:  They  did  unlawfolly  operate  a  game 
of  roulette,  as  ownen  or  employM  to  the  state 
unknown,  for  money  and  oUier  representa- 
tives of  value.*  To  this  information  plaintiff 
in  error  filed  a  demurrer  upon  the  ground  that 
said  information  did  not  state  ftocts  suffl- 
cient  to  constitute  an  offense  under  and  by 
virtue  of  the  laws  of  the  state  of  Oklahoma. 
This  demnrm  was  overruled  by  the  court, 
and  the  ruling  excepted  to,  and  the  error  in 
so  doing  was  set  up  in  the  motion  for  new 
trial  and  in  the  i)etition  in  error.  Under  the 
holding  of  this  court  In  the  case  of  Brown 
T.  State,  5  Okl.  Cr.  41, 113  Fac.  219.  theover^ 
ruling  of  tbls  demurrer  was  reversible  &ctoi, 
for  the  information  must  allege  tliat  the  same 
BO  conducted  was  played  for  mon^,  ot  some 
r^resnitative  of  value.  The  same  ruling 
was  made  In  an  Identical  case  to  wit,  Mor- 
gan et  U.  v.  State,  7  Okl.  Cr.  40,  121  Pac. 
1068.  For  the  above  reasons,  the  Attorney 
General  believes  that  under  tbe  headings  of 
thtB  conrt  snfflctent  error  appears  of  record 
to  atithorlae  a  reversal  of  this  Judgment,  and 
omfesses  error  accordln^y," 

[21  It  is  not  necessary  fOr  this  court  to  ra- 
ter into  a  discussion  of  the  merits  of  this 
appeaL  The  confesslfm  of  wror  correctly 
states  the  law.  The  opinion  In  the  Brown 
Case,  B  OkL  Cr.  41,  118  Pac.  219.  was  filed 
more  than  a  year  prior  to  the  institution  of 
tills  prosecution,  and  should  have  been  fol- 
lowed by  the  county  attorn^  in  preparing 
the  information,  and  by  the  court  when  a 
demurrer  was  filed  to  such  information  rais- 
ing fb%  Question  of  Its  snffleiency.  The  rule 
declared  in  the  Brown  Case,  suina,  has  bera 
Uie  law  in  tbl»  Jurisdiction  for  many  years. 
As  far  back  as  February,  1007,  the  territorial 
oourt  declared  the  doctrine  that  is  fallowed 
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In  the  Brown  Cas^  and  many  cases  from 
otber  courts  declare  tbe  same  rule. 

[S]  This  appeal  staonld  not  bare  been  pa- 
mitted  to  c<»ne  to  this  court  The  trial  court 
should  have  sustained  the  demurrer,  and 
directed  tbe  county  attorney  to  file  a  proper 
InformaUon,  or  dtemlss  the  prosecution.  It 
was  his  sworn  duty  to  do  so.  The  law  Is 
plain  and  unequiTocal.  The  question  here 
raised  has  been  passed  upon  and  adJncUcated 
both  by  this  court  and  Its  predecessor.  The 
fiallure  of  the  prosecuting  officer  and  the  trial 
court  to  follow  tbe  plain,  unequivocal  exi^res- 
stons  of  tbe  appellate  courts  on  this  question 
necessitates  a  ref  ersaL  We  cannot  but  sus- 
tain the  confession  of  error  and  order  a  new 
trial.  If  this  case  is  to  be  prosecuted  again, 
a  proper  information  should  be  filed,  and 
the  case  tried  upon  its  merits. 

The  judgment  is  reversed,  and  tbe  cause 
remanded. 

DOYLE  and  FURMAN,  JJ..  concur. 


(9  OkL  Cr.  Si) 

BAKEB  T.  STATa 

(Criminal  Ooort  of  Appeals  of  Oklahoma. 
March  19,  1912.) 

j'£^vlla&«ifl  hy  the  Court.) 

1.  Criminal  Law  ($  641*>— Tbia^-Bight  to 
Cod  HSKL— Assignment— Waivke. 

(a)  It  is  a  fundamental  risht  of  a  person 
accused  of  crime  to  be  represented  by  counsel, 
and,  in  order  that  the  accused  may  have  the  fall 
benefit  of  this  right,  it  is  provided  that,  when 
b«  appears  for  arraignmejit  without  counsel,  be 
must  be  informed  by  the  court  that  it  is  his 
rigbt  to  liave  counsel  before  being  arraigned, 
and  he  must  be  asked  if  he  desires  the  aid  of 
counsel.  If  be  desires,  and  is  unable  to  employ 
counsel,  the  court  must  assign  counsel  to  d<^ 
fend  him.  Bill  of  Bights,  {  20;  Grim.  Proc.  S 
6731  (Snyder's  Comp.  Laws  1909). 

(b)  This  right  may  be  waived  by  the  defend- 
ant, but  it  camiot  be  denied  by  the  court 

[Ed.  Note.— For  otber  case^  see  Criminal 
Jjav,  Cent  Dig.  ||  1496-1505;  Dec  Dig.  S 
64L*] 

2.  Criminal  Law  (|  641*)-TraAL— Ahsion- 

KENT  or  C0tJNSEI>-"C0TINSEr«" 

The  term  "counsel,"  as  used  In  section 
6781,  Proc  Grim.  {Snyder's  Comp.  Iawb  1909), 
providing  that  tbe  court  must  assign  counsel 
to  defend  indigent  defendants,  means  one  vbo 
has  been  admitted  as  an  attorney  and  counselor 
at  law  in  this  state. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law.  Cent  Dig.  SS  149&-1505;  Dea  Dig.  I 
641.* 

For  otber  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1644.] 

3.  Criminal  Law  (5  801*)—Bvidehcb— Judi- 
cial XOTICE— Attobnets. 

L'ndrr  the  law  (setSion  250,  Snyder's  Comp. 
Laws  1909)  no  person  resident  of  the  state  shall 
be  permitted  to  practice,  as  an  attorney  in  any 
action  or  proceeding  in  which  he  is  not  a  party 
concerned  unless  he  has  been  previously  admit- 
ted to  the  bar  by  order  of  the  Rujireme  Court, 
and  the  courts  will  take  judicial  notice  of  the 
fact  that  a  person  appeanng  and  acting  as  an 


attorney  and  coonselor  at  law  ]•  or  Is  aoC 

duly  authorized. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  205%,  700-717;  Dec  Dig. 
{  304.*] 

4.  Criminal  Law  (|  641*)— Tbiai^Assiqn- 
MENT  OF  Counsel  to  Defend— Pbbsoks  Not 
Admitted  to  the  Bar. 

la  a  prosecution  for  a  felony,  it  having 
been  made  to  appear  that  tbe  defendant  was 
destitute  of  means  to  employ  counsel,  the  court 
appointed  a  person  to  defend  him  who  was  not 
authorized  to  appear  aa  an  attorney  at  law  in 
tlie  courts  of  tbis  state.  Held,  that  this  was, 
in  effect,  the  draial  of  a  fundamental  li^^  and 
constitutes  reversible  error. 

[13d.  Note.— For  otber  cases,  see  .CrindBal 
lAw^^Cent  Dig.  f|  1496-1606;   Dec.  Dig.  f 

Appeal  from  District  Court,  Wagoner 
County;  B.  G.  Allen,  Judge. 

Stanley  Baker  was  convicted  of  larceny 
of  live  stock,  and  he  appeals.  Beversed. 

Earnest  L.  I^tler,  of  Muskogee,  Norman 

B.  Haskell,  of  Oklahoma  City,  and  G  J. 
Nelson,  of  Wagoner,  for  plaintiff  in  error. 

C.  J.  Davoiport,  Asst  Att7.  Gen.,  for  the 
State. 

DOTLE,  J.  Plaintiff  error.  h«elnafter 
referred  to  as  the  defendant,  was  tried  in 
the  district  court  ct  Wagoner  coud^  on  an 
InfornuiUon  charging  him  with  the  crime  of 
larceny  of  live  stod^,  and  was  convicted  and 
sentenced  to  imprisonment  In  the  peniten- 
tiary for  a  term  of  10  years.  Tbe  Judgment 
and  sentence  was  entered  April  17,  1911,  and 
on  the  same  day  the  defendant  was  delivered 
to  the  warden  of  the  state  penltentlaiT  at 
McAlester.  To  reverse  the  Judgment  an  iik 
peal  was  taken  by  petition  in  error  with  a 
certified  transcript  of  the  record. 

It  is  assigned  as  error  that  the  defendant 
was  deprived  of  tils  constitutional  right  to 
be  represented  by  counseL  It  appeara  from 
the  record  that  tbe  court  prior  to  entering 
upon  the  trial.  It  having  been  made  to  ap-' 
pear  that  tbe  defendant  was  destitute  of 
means  to  employ  counsel,  appointed  one  P. 
E.  Reed  to  defend  him.  No  brief  was  filed. 
Norman  B.  Haskell.  Esq.,  appeared  and  ar^ 
gued  tl._-  case  orally.  Tlie  pr<q>oeiaon  of  tbe 
defendant's  counsel  upon  which  he  bases  his 
demand  for  a  reverb!  of  ttiis  Judgment  Is  as 
follows:  That  the  trial  court  and  this  court 
will  take  Judicial  notice  of  the  fact  that  P. 
E.  Beed  was  not  authorized  to  appear  as 
an  attorney  In  the  courts  of  tbis  state. 
Therefore  tbe  defendant  was  denied  the 
benefit  of  counsel.  And  tbe  attention  of  the 
court  is  directed  to  the  fact  that  the  Journal 
record  shows  that  said  P.  E.  Beed  was  not 
Admitted  to  practice  as  an  attorney  in  this 
state  until  June  18,  1912.  From  an  examin- 
ation of  the  record  the  conclusion  of  the 
court  18  that  the  Judgment  in  tbis  case  can- 
not be  permitted  to  stand. 

[1]  It  is  the  right  of  a  person  put  upoa 
trial  for  a  criminal  offense  to  be  represent- 
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6d  by  connseL  lldB  rlgHt  mtty  Ve  vatred 
by  tbe  defeiMlant,  but  it  cannot  be  denied  by 
the  courts.  The  right  of  the  accnaed  to  the 
assistance  of  couoael  In  miUclng  bis  defense 
has  long  been  regarded  In  this  coimtry  as 
essential  to  the  due  administration  of  justice 
In  criminal  cases.  Says  Mr.  Cooley:  "With 
ns  it  is  a  univergal  p^dple  of  conslltntlon- 
al  law  that  the  prisoner  shall  be  allowed  a 
defteae  by  counsel."  Oooley.  Oonst  Um. 
SM.  The  Oonstitntion  of  tbe  United  States 
expressly  providea  that:  "In  all  criminal 
prosecntlons  the  accnsed  shall  enjoy  the 
right  *  *  *  to  have  the  assistance  of 
counsel  for  his  defensew"  Sixth  amendment. 
And  the  right  Is  secared  in  the  OonstltntUm 
of  nearly  every  stata  Our  state  Clonstitu- 
tlon  provides  that :  "In  all  criminal  prosecu< 
tions  the  accused  shall  have  the  right  to  be 
heard  by  himself  and  counsel.'*  BUI  of 
Rights.  I  ^  In  order  that  the  accused  may 
have  the  full  b«ieflt  of  Ihls  tnndamoBtal 
ri^t,  it  Is  provided  by  statute  that  when  he 
appears  for  arraignment,  upm  a  charge  tor 
fOlony  without  counsel,  he  must  be  informed 
t^'  the  court  that  It  is  his  right  to  have  coun- 
sel before  being  arraigned  and  he  must  be 
aedced  if  he  decree  the  aid  of  counseL  If  he 
desires  and  is  unable  to  onpl^  counsel,  the 
court  must  assign  counsel  to  defend  him. 
Procedure  Criminal,  I  6781  (Snyder's  Gomp. 
Laws  1900).  AsiA  it  1b  further  proivided  that 
the  court  shall  In  all  suOb  eases  allow  and  di- 
rect to  be  paid  by  Ihe  county  in  wtaidi  said 
trial  Is  had  a  reasonable  and  just  compensa- 
tion to  the  attorney  or  attorn^  so  assigned 
for  such  serrlces  as  they  may  render.  Proce- 
dure Criminal,  1 7128.  Under  these  provisions 
of  the  Gonstitntlon  And  laws,  the  di^mdant 
was  entitled  to  be  asdgned  counsel,  duly  an- 
ISunlied  to  ax^ear  as  an  attorn^  before 
the  eonrts  of  this  state. 

[S]  Under  the  laws  of  this  state,  no  per- 
eon  shall  be  permuted  to  ptactlee  as  an  a^ 
tomey  or  counselor  at  law  in  any  action 
or  proceeding  in  whidi  he  is  not  a  party 
ooncenied,  unless  he  has  been  previously  ad- 
mitted to  ttie  bar  by  order  of  the  Supreme 
Court  (section  260,  Snyder's  Sts.).  An^  the 
conrta  of  the  state  will  tate  judicial  notice 
of  the  fact  that  a  person  appearing  and  act* 
Ing  as  an  attorn^  at  hiw  Is  or  Is  not  duly 
antbtnlxed  to  appear  as  su^  btfOie  the 
oourta  of  this  state.  Nolan  v.  St  £>.  ft  & 
F.  B.  B.  Co.,  10  OkL  61,  01  Pac.  1128.  Un- 
dra  these  provisions  at  the  Constitution  and 
laws,  it  Is  deariy  competent  fOr  the  accused 
to  appear  in  person  without  counsel  If  he  so 
desire*;  or  to  vralve  Us  right  to  have  the 
assistance  of  the  counsel  assigned  to  conduct 
his  defense  by  the  court  NevertheiesB,  we 
think  that,  wlien  he  has  applied  to  the  court 
as  a  poor  person  to  assign  counsel  to  defend 
him,  he  should  not  be  held  to  luve  waived 
this  right,  even  though  he  tailed  to  object 
to  the  counsel  so  assigned. 

Iti  The  term  "counsel."  as  used  hi  section 


8781,  providing  that  the  court  must  assign 
connael  for  indigent  defendants,  means  a 
person  who  has  been  admitted  ari  an  attor^ 
uey  and  counselor  at  law  in  this  stat^  and 
it  was  the  duty  of  the  trial  court  to  assign 
counsel  duly  authorized  under  tiie  law  to  act 
as  such.  We  think  the  r^ht  and  privilege 
of  indigent  deffendanta  to  have  the  asBlstance 
of  counsel  shoidd  be  strictly  guarded  by  the 
courts.  And  In  this  regard  our  courta  have 
uniformly  conformed  to  the  reqnlrem^t  of 
the  statute.  Even  pleas  <a  guilty  have  been 
rarely  accepted  until  counsel  have  been  as- 
signed to  investigate  the  merita  and  have 
ncommended  their  acceptance  by  the  court 
So  deeply  Inpafted  in  our  criminal  juris- 
prudence has  this  great  right  beomie  that 
none  are  so  low  or  so  poor  but  that  th^ 
may  rely  upon  It 

[4]  Evidently  tai  this  case  the  court  through 
mistake  or  Inadvert^ce  believed  the  person 
assigned  ms  qualified  to  act  as  counsel. 
It  does  not  ai^war  that  he  was  so  assigned 
at  the  solicitation  of  the  defendant,  or  that 
he  had  any  voice  In  the  selection  of  counsel. 
As  a  general  role  all  presumptions  here  are 
in  favor  of  the -lower  court  bnt  when  from 
the  record  It  appears  that  there  has  been  a 
departure  from  the  fundamental  rules  of 
criminal  procedure,  this  court  will  reverse  the 
judgment  of  omvlctlon,  unless  it  afDrmattve- 
ly  appears  from  the  record  that  the  error 
complained  of  was  not  prejudicial.  While 
the  information  Is  sufficient  to  charge  grand 
larceny.  It  Is  defective  in  charging  the  stat- 
utory offense  of  larceny  of  live  stock.  In  that 
It  does  not  aver  ttiat  tbe  property  was  taken 
with  the  felonious  .Intent  to  appropriate  the 
same  to  the  taker's  own  rap.  However,  in 
the  lower  court  no  objection  was  made  to  Ita 
sufficiency.  For  the  reason  stated,  tiie  judg- 
ment of  tbe  district  court  of  Wagoner  coun- 
ty is  reversed,  a  new  trial  awarded,  and  the 
case  remanded  to  be  further  proceeded  In 
according  to  the  forcing  opinion  and  the 
rules  and  principles  of  law. 

The  warden  of  the  penitentiary  will  sur- 
render the  defendant  to  the  sheriff  of  Wag- 
oner  county  who  will  hold  him  In  custody 
until  he  shall  be  discharged,  or  his  custody 
changed  by  due  course  of  law. 

ABHSTRONO,  P.  X,  and  FUBUAN,  J., 
omcur. 

(9  Okl.  Or.  76) 

Ex  parte  ELE7. 

(Criminal  Coart  of  Appeals  of  Oklahoma. 

Uarch  22.  1913.) 

(8yllabu$  hf  Oovrt.) 
1.  Habeas  Cobfus  Q  DS*)— Pszmoir— Di- 

HUSBEB. 

A  petition  for  the  writ  of  habeas  corpns, 
setting;  up  facts  which  show  that  the  petitioner 
was  imprisoned  under  a  valid  judgment  of  the 
court  on  the  date  the  commitment  Was  issued, 
and  that  no  appeal  was  taken  from  such  Judfc- 
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meat,  and  tbat  after  incarceration  in  the  pris- 
on petitioner  was  by  the  county  Jadge,  county 
attontey,  and  sheriff  discharged  from  sach  im- 
prisonment on  their  own  initiative,  and  without 
anthority  of  law,  and  tbat  petitioner  was  there- 
after, after  the  expiration  of  more  than  the 
time  for  wiiich  the  petitioner  could  have  been 
imprisoned  under  the  original  judgment,  recom- 
mitted under  the  same  judgment,  states  ground 
for  relief,  and  is  not  demurrable. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Gent  Dig.  {{  SO.  GOy^ ;  Dec.  Dig.  i  63.*] 

2.  Gbivinal  Law  (|  1216*)-PAHD0Br  (|  4*)— 
POSrsHMENT— Sentkbci— WBOMarOL  Dis- 

OTABGE— EfFBCT^'TBUSTT." 

The  petitioner  was  convicted  of  a  misde- 
meanor in  the  county  court  of  Jackson  eonnty. 
Judgment  was  pronounced  by  the  court  sentenc* 
inghim  to  30  days'  imprisoament  and  to  pay  a 
fine  of  $50,  and  upon  the  failure  to  pay  such 
fine  in  cash  tbat  he  should  be  imprisoned  25 
daya  in  Ilea  thereof.  Commitment  was  issued, 
'and  lie  was  incarcerated  in  the  county  jail. 
The  county  judge,  county  attorney,  and  sheriff 
released  him  within  a  short  time,  and,  after  the 
expiration  of  more  than  the  time  for  which  he 
could  have  been  imprisoned  under  the  judg- 
ment, the  county  court  ordered  him  recommit- 
ted on  the  same  judgment  to  aerre  the  originai 
sentence.  Held,  tbat  the  action  of  the  officers 
In  discharging  the  petitioner  was  without  au- 
thority of  law.  Held,  further,  that  the  peti- 
tioner was  in  the  control  and  custody  of  the 
sheriff,  and  was  in  effect  a  "trusty"  under  the 
facts  disclosed,  and,  as  a  matter  ot  law,  us 
period  ot  imprtsonmeDt  expired  66  days  from 
the  date  of  Us  incarceration;  and  tnat  any 
farther  imprisonment  would  be  onwaiia&ted 
and  unlawf  uL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  jU  3310-8319;  Dec  Dig.  i 
12ltf;*  Pardon,  C^t  Dig.  H  4-6%;  X>ee. 
T>ig,  I  4.«3 

3.  Pahdon  (I  4*>— AirrHOBiTT  ro  Pabdow. 

County  judges,  county  attorneys,  and  sher- 
iffs in  this  state  nave  no  power  to  parole  or 
pardon  persons  oonTicted  of  crime  in  the  coarts 
of  this  state.  Ttiat  power  Is  Tested  solely  in 
the  (governor. 

[Ed.  Note.— For  other  cases,  see  Pardon, 
Cent  Dis.  H  4-«% ;  Dec.  Dig.  |  4.*] 

4.  Pabdon  (I  4*)— POWIB  TO  Rblbasb  Pbi»- 
OHBB. 

When  a  person  is  tried  for  crime  in  a 
county  court,  convicted,  and  judgment  pro- 
ndonced,  such  court  has  no  authority  to  re- 
lease him  from  Imprisonment  under  a  commit- 
ment iBsued  npon  the  judgment  unless  the 
judgment  be  vacated  or  set  aside  on  lawful 
grounds,  or  upon  habeas  corpus,  when  the  judg- 
ment under  which  the  imprisonment  is  had  was 
void,  except  in  certain  cases  on  appeaL 

[Ed.  Note.— For  otlier  cases,  see  Fardoo, 
Cent  Dig.  H  4-8% ;  Dec.  Dig.  |  4.*] 

5.  ESCAFX    <S    3*)— IKCABOEBATED  PbBSDIT— 
UNI.AWFUt.  DiSCIIABOE. 

When  a  person  is  imprisoned  on  a  Judg- 
ment of  a  court  of  competent  jurisdiction,  and 
later  sncb  court,  acting  with  the  county  attor- 
ney and  sheriff,  usurps  the  power  to  release, 
and  does  release,  him  from  imprisonment  such 
person  is  not  guilty  of  escape,  technical  or 
otherwise. 

[Ed.  Note.— For  other  cases,  see  Escape, 
Cent  Dig.  H  2,  4 ;  Dec.  Dig.  |  3.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2460-2463.1 

Petition  for  writ  of  habeas  corpus  by 
Cbarlea  El^.  Granted,  and  petitioner  dls- 
cbarged. 


W.  T.  McConndl,  of  Altns,  tor  petitioner. 
Charles  West,  Attj.  Qem  and  IL  L.  HanklBs, 
Co.  Att7*>  of  Altos,  ctmtra. 

ABM8TRONG.  P.  J.  Tbls  Is  «  petition  for 
the  writ  of  habeas  corpus,  filed  by  Cbarles 
Eley,  seeking  his  discliai^  from  tbe  custody 
of  Jobn  D.  Bailey,  sheriff  of  Jackson  county. 

The  undisputed  facts  are :  That  the  peti- 
tioner was  Incarcerated  on  the  16tb  day  of 
April.  1912,  upon  a  commitment  Issued  out 
of  the  county  court  of  Jackscm  county  on  the 
11th  Qay  of  said  month,  whidi  commltmeDt 
was  based  upon  a  judgment  imposing  upon 
the  petitioner  a  sentence  ot  30  days'  impris- 
onment and  a  fine  of  950.  The  petitioner 
was  Incarcerated  by  tbe  Jailer  of  Jackson 
county  jost  before  noon  on  the  16th  day  of 
April,  1912,  having  been  delivered  to  him  by 
A.  W.  Collins,  a  deputy  slieriff.  A  copy  of 
tbe  <ymraltment  Issued  by  said  court  ^as 
also  delivered  to  the  Jailer  at  the  same  timei 
In  the  afternoon  of  the  same  day  tbe  peti- 
tioner  was  taken  by  the  Jailer  to  the  court- 
hoose  yard  and,  along  with  the  other  pris- 
oner put  on  the  public  works.  Later  in 
the  afternoon  the  same  deputy  sheriff  went 
to  the  Jailer  and  told  blm  ttiat  tbe  court 
wanted  tbe  petitioner  brought  before  it,  and 
asked  the  Jailer  to  get  the  commitment  wUcb 
had  bem  delivered  to  him,  which  was  done. 
The  d^ty  sheriff  then  took  the  petltkmer 
and  the  commitment  into  tbe  oourtlunise, 
and  later  told  the  Jailer  that  the  court  had 
rtfeaaed  tbe  petitioner.  No  written  release, 
however,  was  ever  filed  with  the  jailer.  On 
the  12th  day  of  August  thereafter  the  coun- 
ty court  Issued  another  commitment  on  the 
same  judgment,  which  was  executed  by  the 
same  deputy  sheriff  on  tbe  15th  day  of  said 
month  by  a  d^very  of  a  cc^  of  tbe  commit- 
ment  and  the  petitioner  into  the  custody  of 
the  Jailer  again.  It  aMMars  that  tbe  county 
attorney,  tbe  county  Judge,  and  tbe  sheriff, 
for  some  reason  unknown  and  unaxidaliied 
to  this  court,  were  refswnsible  for  the  Core- 
going  disposition  of  the  petitioner.  On  the 
17th  day  of  August  the  petition  in  tills  case 
waa,flled  and  tbe  petitioner  released  on  ball 
pending  a  detennination  of  bis  petition. 

[1,1]  Gounsd  for  the  respondent  have  fil- 
ed a  demurrer  to  the  petition,  based  upon 
tbe  decision  of  this  court  in  Ex  parte  IBld- 
ridge,  3  Okl.  Cr.  409,  106  Pac.  980,  27  L.  R. 
A.  (N.  S.)  625, 139  Am.  Bt  Rep.  967.  contend- 
ing that  under  the  doctrine  in  that  case  Ibe 
petition  does  not  state  grounds  tm  rdlet. 
With  this  contention  we  cannot  agree.  Tbe 
facts  upon  which  the  petition  in  tbe  Bid- 
ridge  Case  was  based  were  mtirely  different 
from  those  in  the  case  at  bar.  In  the  Bld- 
ridge  Case  the  petitions  had  prayed  an 
peal  from  a  Judgment  of  the  county  court 
bail  had  been  allowed  and  given,  but  tbe  ap* 
peal  was  not  perfected,  and  after  the  time 
had  lapsed  within  which  the  appeal  could 
properly  have  been  taken  the  county  court 
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ot  Noble  county,  wherein  Eldrldge  wais  oon- 
Tlcted,  issued  a  warrant  for  his  arrest  and 
ImprLsomnent  under  the  original  Judgment 
In  the  petition  In  the  Eldridge  Case  and  the 
argument  before  this  court  counsel  contend- 
ed that  the  count;;  court  of  Noble  count; 
was  without  Jurisdiction  to  Issue  the  order 
of  commitment,  for  the  reason  that  the  time 
fot  perfecting  said  appeal  expired  June  4, 
1009,  and  the  defendant  was  within  the  ju- 
rledictlon  of  the  court  at  all  times,  and  that 
b7  operation  of  law  his  sentence  began  from 
the  expiration  of  the  time  allowed  to  file  a 
petition  in  error  and  case-made  In  this  court, 
or,  at  the  farthest,  the  maximum  time  within 
which  his  appeal  could  have  been  perfected 
under  the  statute.  The  petitioner  In  the 
Eldrldge  Case  had  never  been  confined  In 
prison.  No  commitment  had  ever  been  is- 
saed  for  blm.  The  Judgment  against  him 
had  been  superseded  by  an  appeal  bond,  and 
the  appeal  had  never  been  perfected,  and  on 
this  state  of  facts  this  court  held,  and  cor- 
cecUy  so,  tbat  an  expiration  of  the  time  un- 
der such  circumstance^  without  lioprison- 
DWDt,  was  in  no  sens*  an  execadoB  of  the 
sentence. 

Et,  43  In  the  case  under  consideration,  how- 
ever, no  appeal  was  taken.  Tbe  county  court 
pronounced  Judgment,  and  upon  the  Judgment 
Issued  a  conimitnient  Upon  Uie  commitment 
tbe  petitioner  was  confined  within  the  cells 
of  the  county  Jail  ot  Jackson  county,  and 
thereafter  was  released  by  the  county  Judge, 
sheriff,  and  county  attorney.  The  Judgment 
was  not  vacated  on  lawful  grounds  or  oUier> 
wise,  nor  the  petitioner  released  by  the  writ 
of  habeas  corpus,  on  the  ground  that  the 
'Judgment  against  him  was  vpld.  Just  what 
prompted  such  action  upon  the  part  of  the 
officers  mentioned  is  not  explained,  .and  no 
effort  has  been  made  looking  to  that  end. 
When  a  judgment  Is  pronounced  and  no  ap- 
peal taken,  and  a  commitment  issued  and  the 
prisoner  ddlvered  to  tbe  custody  of  the  coun- 
ty Jailer,  there  are  only  three  ways  for  him 
to  be  released  lawfully  until  the  .Ju^;ment 
Is  satisfied:  First,  by  habeas  corpus,  on  the 
ground  tbat  tbe  judgment  is  void;  second, 
by  order  of  the  court,  when  the  Judgment 
Is  vacated  ot  set  aside  upon  lawful  grounds ; 
third,  by  parol  or  pardon  from  the  Governor. 
Any  other  discharge  or  release  is  without 
authority  of  law,  and  officers  gnllty  of  such 
conduct  lay  themselves  liable  to  the  penalties 
prescribed  by  the  statute. 

As  said  by  this  court  In  Bx  parte  McOhire, 
6  Old.  Or.  2a,  118  Pac.  S9i:  "The  county 
i'onrt  was  without  power  or  authority  to 
grant  a  parole.  Under  tbe  Constltntion  that 
Is  the  prerogative  of  the  supreme  execntlve 
power  vested  in  the  Governor;  and  the  only 
effect  of  the  order  discharging  petitioner  on 
probation,  upon  good  behavior,  was  to  modify 
tbe  Judgment  imposing  the  fine,  and  direct- 
ing iniprisonnient  until  such  fine  Is  satisfied, 
hy  making  tbe  Bah,  in  ^ect,  nothing  more 
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'  than  a  civil  Judgment,  to  be  satisfied  by  exe- 
cution as  on  a  Judgment  in  a  civil  action.  To 
that  extent  only  could  the  court  modify  the 
Judgment  rendered." 

The  county  attorney  and  tbe  sheriff  are 
without  color  of  power  of  any  b^nd  to  release 
a  prisoner,  and  what  is  said  by  the  court  in 
Ex  parte  McClure,  supra,  applies  with  great- 
er force  to  sheriffs  and  county  attorneys; 
for  they  cannot  in  the  least  vacate,  modify, 
or  change  a  Judgment  of  the  court,  and  the 
court  itself  can  only  modify,  vacate,  or  set 
aside  a  Judgment  upon  lawful  grounds. 

IS]  We  are  asked  by  counsel  for  the  re- 
spondent to  hold  that  the  act  of  the  peti- 
tioner In  departing  from  tbe  custody  of  the 
Jailer,  under  the  circumstances  heretofore  set 
out,  amounted  to  a. technical  escape.  This  we 
cannot  do.  The  petitioner  In  this  case  did  no 
more  than  any  otber  intelligent  human  being 
would  have  done  under  like  clreamstances — 
that  is,  to  go  home,  when  the  court  who  had 
sentenced  him,  the  county  attorney  who  had 
prosecuted  him,  and  the  sheriff  who  had 
incarcerated  him  told  him  he  could  do  so— r 
and  a  rule  could  not  be  eatabllshed,  technical 
or  otherwise,  holding  him  to  be  an  escape 
and  liable  to  reincarceration,  without  placing 
In  the  hands  of  county  courts,  sheriffs,  and 
prosecuting  attorneys  the  power  to  defeat 
every  Judgment  of  a  court  of  record  mtered 
In  this  state,  and  permit  them  to  harass  and 
Impose  upon  the  unfortunate  members  of  our 
cltizenshipt  who  happen  po  be  convicted  and 
sentenced  for  a  crime,  during  an  endless 
period,  by  placing  them  in  jail  to-day  and 
releasing  them  to-morrow,  with  or  without 
cause,  as  their  caprice  might  suggest  The 
petitioner  in  this  Case  was  in  the  custody  of 
the  sheriff  and  subject  to  his  call  at  all  times 
until  tbe  expiration  of  the  prison  sentence, 
and  was  in  legal  effect  a  "trusty."  We  do 
not  suggest  tbat  the  action  of  the  officers  was 
prompted  by  corrupt  motives,  but  It  makes 
no  difference  what  prompts  the  act;  tbe  rule 
of  law  is  the  same.  There  is  no  statute  au- 
thorizing such  oondact  and  there  should  be 
none.  Tbe  demurrer  to  the  peUtlon  la  over- 
ruled. 

The  Judgment  of  the  court  which  was  30 
days'  imprisonment  and  a  fine  of  $50,  or 
25  days  additional  In  case  the  fine  was  not 
paid,  was  fully  satisfied  66  days  from  the 
date  of  the  incarceration  of  the  petitioner; 
and  any  Imprisonment  uuder  said  Judgment 
after  the  expiration  of  that  time  Is  and  would 
be  unlawful  and  without  warrant 

More  than  55  days  having  expired  from  thr 
date  of  the  incarceration  of  this  petitioner 
to  the  date  of  his  reincarceration,  the  Judg- 
ment of  tbe  court  was  satisfied  in  law,  if 
not  In  fact;  and  he  Is  entitled  to  the  writ 
of  habeas  corpus  releasing  blm  from  fur- 
ther Imprisonment  , 

Let  tbe  writ  Issue  and  the  petitioner  be 
disdiarged. 

ZX>YLB  and  FUBHAN,  JJ.,  coneui; 
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9  OU.  Cr.  «) 

BOWLEGS  T.  STATE. 

(Criminal  Court  of  Appeals  of  (ttlahoma. 
Mkrcb  22,  1918.) 

fSyUabut  by  the  Court.) 
1.  Cbihinal  Law  (i  881*)— Vebdiot^Dkgbm 
or  Otfenbe. 

The  provision  of  Procedure  Criminal  (see- 
tioQ  6874)  that  "whenever  a  crime  is  distin- 
guished into  degrees,  the  jury,  if  they  convict 
the  defendant,  must  find  the  degree  of  the  crime 
of  which  he  is  guilty,"  must  be  construed  in 
connection  with  other  provisions ;  i.  e.,  section 
^Tii,  authorizing  a  jreneral  verdict  of  "guilty" 
or  "not  guilty,"  and  declaring  that  such  verdict 
"imports  a  conviction  or  acquittal  of  the  of- 
fense chained,"  and  section  6878,  providing  that 
the  court  may  direct  informal  verdicts  to  be  re- 
considered, and  "rendered  in  some  form  from 
which  it  can  be  clearly  understood  what  is  the 
intent  of  the  jaiT."  also  aeotioa  2028  of  the 
Penal  Coda,  providins  that  the  jnry  shall  "as- 
sess and  declare  the  punishment  in  their  ver- 
dict" 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |!  2089,  2093;   Dec  Dig.  | 


2.  HOUICIDE  (i  S13*)  — TWOIOI  — DCFINITE- 
RK8B. 

On  the  trial  of  an  Indictment  for  murder, 
the  court  instructed  the  Jury,  in  effect,  that  they 
might  find  the  defendant  guilty  of  murder,  and, 
if  they  should  so  find,  they  must  designate  in 
their  verdict  vhether  he  shall  be  pauuhed  by 
deatib  or  Imprisonment  for  life,  but,  it  the  jury 
had  a  reasonable  doubt  as  to  the  defendant's 
guilt  of  murder,  they  should  acquit  him  of  that 
charge,  and  determine  whether  he  was  guttty  of 
**mansiangfater  In  the  first  degree,"  and,  U  they 
should  BO  find,  his  punishment  must  be  by  im- 
prisonment for  not  less  than  four  years,  and 
that,  if  every  essential  element  of  this  offense 
was  not  established  beyond  a  reasonable  doubt, 
it  was  the  duty  of  the  jury  to  acquit  him,  and 
so  say  by  their  verdict  The  iaaue  of  "man- 
slaughter in  the  second  degree"  was  not  sub- 
mitted to  the  jury.  The  verdict  was:  "We, 
the  jury,  *  *  *  do  upon  our  oaths  find '  the 
defendant  guilt;  of  manslaughter  as  charged  in 
the  indictment,  and  assess  his  punishment  at 
confinement  in  the.  state  prison  lor  a  period  of 
ten  years."  ffeld,  that  the  verdict  is  sufficiently 
definite  and  certain  as  to  the  offense,  of  wbich 
the  defendant  was  convicted,  and  is  in  tact  a 
verdict  (tf  guilty  of  manriaughter  in  the  first 
degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {f  671-676;  Dec.  Dig.  8  313."1 

3.  CBnfiNAL  Law  (|  942»)~-Nkw  Tbiai^New- 
i.t  discovebbd  evidence  —  lupbachino 
Tebtimont. 

A  verdict  should  not  be  set  aside  because 
af  affidavits  being  filed  in  support  of  motion  for 
new  trial,  showing  that  the  affiants  had  heard 
a  witness  for  the  state  make  statements  direct- 
ly contrary  to  auch  witness*  testimony  in  the 
triaL 

[Ed.  Kotfl.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2316,  2331,  2332;  Dec.  Dig. 
f»42.*l 

1  CBiuiNAt  Law  (J  1186*)— AfpKai>-Habic- 

I.ES8  EbBOR. 

Technical  errors  or  defects  which  do  not  af- 
fect the  substantial  rights  of  the  defendant  must 
under  section  6957  (Comp.  Laws  1909)  be  disre- 
garied  on  ai^peal.  Prejudice  is  not  presumed 
from  error  being  made  to  appear  in  the  absence 
of  reasonably  clear  indications  that  the  de- 
fendant was  thereby  prejudiced  upon  the  merita, 
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or  that  It  tended  to  his  prejudice  tn  respect  to 
a  substantial  right 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  S21&~a^/mi,  8230;  Dte. 
Wg.|1186.»r 

Appml  from  District  Court.  Seminole 
Coimty ;  Tom  D.  McKeown,  Judge 

Noble  Bowlegs  was  convicted  of  manslaagti- 
ter  In  the  first  degree,  and  be  appeals.  Af< 
flrmed. 

J.  Coody  Johnson,  of  Wewoka,  for  plain- 
tiff in  error.  Chas.  West,  Atty.  GeiL..  Smith 
a  Bfatson*  Aast  Att;.  Gen.,  Jos.  L.  Hull, 
Special  AsBt  Atty,  Gen.,  for  tbe  Stat& 

DOTLB,  J.  The  plaintiff  In  error,  lierdn- 
after  referred  to  as  the  defendant,  was  In 
the  district  court  of  Semlncte  cotinl?  convict- 
ed of  manslaugbter  In  tbe  first  degree  nnder 
an  Indlctmmt  charging  him  with  the  mnrdn 
of  one  Caesar  Stepn^  on  or  abont  Novanbor 
26,  1908,  In  said  county,  and  In  acccwdance 
with  Qie  verdict  of  the  jury  was  on  Febma- 
ry  2,  1911,  smtenced  to  serve  a  tenn  of  10 
yean  In  the  penitentiary.  From  the  |ndg- 
ment  of  conviction,  tbe  d^todant  has  ap- 
pealed. 

Briefly  stated,  the  record  dlsclosee  the  fol- 
lowing facts:  fniat  cm  tbe  nli^t  of  tbe  death 
of  Ceesar  Stepn^,  tile  defendant.  Noble  Bow- 
legs, together  with  Tom  Jefferson  and  a  num- 
ber of  negroes,  were  at  the  home  of  Geo. 
Stepney.  Tba  defendant  and  Tom  Jefferson 
were  engaged  In  what  Is  commonly  known  as 
a  crap  game.  Cfesar  Stepney  was  not  play- 
ing, but,  with  Pinkie  King,  was  standing  by, 
presumably  watching  the  game.  A  difficulty 
arose  between  Jefferson  and  the  defendant, 
and  they  both  pulled  pistols,  and  commenced 
to  sboot  Cssar  Stepney  was  killed.  J^er- 
Bon  was  wounded. 

It  was  the  theory  of  the  state  that  tbe  de> 
fendant  in  making  the  murderous  assault 
upon  Jefferson  shot  and  killed  Cfesar  Step- 
ney. Tbe  defendant  claimed  tbat  he  did  not 
fire  the  shot  which  killed  Stepney,  and  that 
if  he  did  fire  said  shot,  he  was  Justified  In 
doing  so  because  said  shot  was  fired  In  bis 
necessary  self-defense  at  Tom  Jefferson. 

The  alleged  error  upon  which  tbe  defend- 
ant most  confidently  relies  for  a  reversal  of 
tbe  Judgment  against  him  is  that  the  verdict 
is  Insufficient  to  sustain  the  Judgment  The 
verdict  Is  as  follows:  "We,  tbe  Jury,  drawn, 
impaneled,  and  sworn  In  the  above-entitled 
cause,  do  upon  our  oaths  find  the  defendant. 
Noble  Bowlegs,  guilty  of  manslaughter  as 
charged  In  the  Indictment  herein  and  assess 
his  punishment  at  confinement  In  the  state 
prison  for  a  period  of  ten  years." 

[2]  Counsel  contends  that  the  verdict  is  in- 
sufficient, because  it  fails  to  observe  the  re- 
quirements of  section  6874,  Procedure  Crim- 
inal (Comp.  Laws  1900),  which  provides: 
"Whenever  a  crime  Is  distinguished  into  de- 
grees, the  Jury,  tf  th^  convict  the  defend- 
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mnt,  most  find  the  degree  of  the  crime  of 
which  be  1b  guilty."  The  court  inetracted 
the  Jnzy  that  they  might  upon  the  Indictment 
find  the  defendant  guilty  of  murder,  or  of 
manslRufbter  in  the  first  degree,  and  that, 
if  thCT  found  the  de(«ndant  guilty  of  murder, 
thc^  must  designate  In  their  verdict  ^^ther 
he  shall  be  punished  by  death  or  InqirlBon- 
ment  for  life  at  hard  labor;  and,  if  they 
should  And  him  guilty  of  manslaughter  in 
the.  first  degree,  bla  punishment  must  be  by 
Imprisonment  In  the  state  prison  for  not  le» 
than  four  years.  The  essential  elements  of 
each  of  these  olfaises  were  clearly  stated, 
and  the  doctrine  of  self-defteise  clearly  de- 
fined, and  that,  if  every  essential  dement  of 
each  offense  was  not  established  beyond  a 
msonable  doubt,  it  was  the  duty  of  the  jnry 
to  acquit  him,  and  so  say  by  their  verdict 
Manslaughta:  tn  the  second  d^ree  was  not 
Intended  In  the  Issues  submitted  to  the  Jury 
by  the  instructions  of  the  court  The  ver- 
dict was  received,  read,  and  recorded  without 
objection  on  the  part  of  the  defendant. 

[1]  This  provision  of  Procedure  Criminal 
must  be  Interpreted  In  connection  with  other 
provisions  which  have  a  bearing  on  the  ques- 
tion as  will  be  seen  by  reference  to  the  same. 
Section  6873  provides  that  :  "A  general  ver- 
dict upon  a  plea  of  not  guilty.  Is  either 
•guilty,'  or  "not  guilty,*  which  Imparts  a  con- 
viction or  acquittal  of  the  offense  charged  in 
the  indictment."  Section  6878:  "If  the  Jury 
render  a  verdict  not  in  form,  the  court  may, 
with  proper  instructions  aa  to  the  law,  di- 
rect them  to  reconsider  it  and  it  cannot  be 
recorded  until  It  be  rendered  In  some  form 
from  which  It  can  be  clearly  understood  what 
Is  the  intent  of  the  jury."  Section  6957 :  "On 
an  appeal  the  court  must  give  Judgment  with- 
out regard  to  technical  errors  or  defects,  ox 
to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties."  Section  2028 
of  the  Penal  Code  provides?  "In  all  cases  of 
a  verdict  of  conviction  for  any  offense  against 
any  of  the  laws  of  the  state  of  Oklahoma, 
the  Jury  may,  and  shall  upon  the  request  of 
the  defendant  assess  and  declare  the  punish- 
ment In  their  verdict  and  the  court  shall  ren- 
der a  Judgment  according  fo  such  verdict 
except  as  hereinafter  provided.'^  The  object 
and  intoition  of  section  6874  evidently  was 
t»  guard  and  protect  the  rights  of  the  de- 
fendant so  that  the  court  In  inflicting  the 
penlshment  might  be  advised  of  the  exact 
nature  of  the  crime  of  which  be  was  convict- 
ed. The  object  Is  fully  accomplished  where 
the  Jury  under  section  2028  assess  and  de- 
clare the  punishment  In  their  verdict 

There  is  a  wide  divergence  of  Judicial' opin- 
ion upon  the  question  which  this  contention 
presents.  The  courts  of  several  stat^  have 
Iield  without  qualification  that  the  degree 
of  the  crime  must  be  specifically  stated  In  so 
many  words,  and  that  it  cannot  be  ascertain- 
ed from  the  evidence,  the  Instructions,  or 
the  pnntahm«it  assessed.  On  the  other  hand. 


the  courts  of  several  states  hold  that,  where 
the  Jury  la  reaolred  hy  statute  to  find  the 
degree  of  the  crime  of  whldi  the  defendant 
is  guilty,  a  verdict  which  does  not  Kpressly 
state  the  degree  Is  sufficiently  definite  and 
certain  as  to  the  degree  of  whldi  the  defendp 
ant  was  convicted,  if  the  assessment  of  pun- 
ishment clearly  Indicates  such  degree.  The 
cases  which  sustain  this  doctrine  whldi  we 
have  examined  are  as  follows:  Hays  v. 
Commonwealth  (Ky.)  14  S.  W.  833.  In  this 
case  the  Indictment  was  ifor  murder,  and  the 
verdict  was:  "We,  the  Jury,  find  the  defend- 
ant guilty,  and  fix  his  punishment  at  five 
years  in  the  p^ltentiary."  The  Court  of  Ap- 
peals of  Kentucky  in  the  opinion  said:  "^The 
257th  section  of  the  Criminal  Code  provides 
that  a  general  verdict  upon  a  plea  of  not 
guilty  shall  be  guilty  or  not  guilty;  'and, 
if  guilty,  fixing  the  offense  and  the  degree 
of  the  off^e^  end  the  punishment  in  cases 
in  which  the  Jury  la  required  to  fix  the  de- 
gree of  punishment*  Certainty  is  highly  im- 
portant to  a  proper  administration  of  the 
criminal  law :  but  it  should  not  go  so  far  as 
to  sacrifice  substance  to  form.  Under  our 
law,  one  indicted  for  murder  may  be  convict- 
ed of  manslaughter.  The  Jury  were  told.  If 
they  found  the  accused  guilty  of  murder, 
they  must  fix  his  punishment  at  death  or 
confinement  in  the  penlt^tlary  for  life,  but. 
If  guUty  of  manslaughter,  at  not  less  than 
two,  nor  more  than  twenty,  years'  confine- 
ment In  the  penitentiary.  It  Is  therefore  ab- 
solutely certain  from  the  verdict  that  the 
Jury  intended  to  and  did  find  the  accused 
guilty  of  manslaughter.  While  properly  the 
verdict  should  have  said  so,  yet  it  substan- 
tially does,  by  the  piuishment  awarded. 
Judgment  affirmed."  And  the  same  court  in 
Hunn  V.  Commonwealth,  143  Ky.  143,  136 
S.  W.  144,  held:  "Failure  of  a  verdtet  to 
name  the  offense  of  which  the  Jury  found 
defendant  guilty  does  not  Invalidate  It  - 
from  its  language  as  a  whole  no  doubt  can 
arise  as  to  the  ofluiBe  of  which  he  was  con- 
victed." 

In  State  v.  Hayes,  23  S,  D.  596, 122  N.  W. 
652,  the  Supreme  Court  of  South  Dakota  In 
a  homicide  case  held:  "That  a  verdict  find- 
ing accused  guilty  'as  charged  In  the  informa- 
tion' and  fixing  'his  punishment  at  death* 
was  not  objectionable  for  uncertainty." 

In  State  v.  Pepoon,  62  Wash.  636,  114  Pac. 
449,  the  Supreme  Court  of  Washington  said: 
"The  fourth  contention  Is  that  a  verdict  of 
guilty  as  charged  Is  not  a  sufficient  finding 
of  the  degree,  where  the  statute  requires  the 
degree  to  be  found  by  the  Jury.  In  addi- 
tion to  the  fact  discussed  above,  riz*,  that  un- 
der the  testimony  no  other  degree  of  guilty 
could  have  been  found  by  the  jury,  there  is 
no  difliculty  In  interpreting  this  verdict  It 
was  as  follows:  'We,  the*  Jury  In  the  case  of 
the  State  of  Washli^n,  Plaintiff,  v.  Geo. 
P^mon,  Defendant  find  the  defendant  guil- 
ty of  the  crime  as  diarged  in  the  Informa-- 
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Hon.*  So  that  It  wu  Just  M  certelnlr  « 
TeJdict  of  murder  In  the  first  degree  u 
tfaoasb  It  bad  been  so  stated  in  so  many 
words,  and  the  coort  -woald  have  no  dlfllenU 
ty  whatever  in  prononnciiic  die  proper  jodg- 
ment  Any  verdict  which  dearly  Indicatea 
tihe  cimcloslon  reached  by  the  Jury  is  snlB- 
dent  State  t.  McOormlck,  06  Wash.  480, 106 
Paa  1087." 

We  shall  not  attempt  to  review  the  many 
snUunrltleB  contrary,  to  this  view  whidi  are 
dted  by  coonsd  in  his  daborate  brlel  How- 
ever,  we  thfaik  It  will  be  found  tqr  reference 
to  the  cases  dted  Uiat  many  them  rest 
on  the  reasCT  that  the  statute  Is  mandatory, 
or  the  Jury  are  not  reQuirad  to  assess  the 
punishment  While  the  verdict  in  the  case 
at  bar  Is  tedmlcally  informal,  it  is  sofBclent- 
ly  definite  and  certain  as  to  the  offense  and 
the  degree  ot  which  defendant  was  con- 
victed, and  It  is,  In  fact,  a  verdict  of  guilty 
of  manshinghter  In  the  first  degree.  We 
think  the  defect  U  not  snffldent  to  affect  the 
substantial  rl^ts  ot  the  defendant  Be  was 
present  his  connsel  was  tber^  and  this  ver- 
dict was  recdved  and  read  In  his  hearing, 
and  no  objection  was  made.  It  Is  our  opin- 
ion that  the  error  Is  not  one  whldt  Will  justl'- 
fy  a  reversal  of  the  judgment  It  is  claimed 
that  the  court  erred  in  several  of  Its  hi- 
stroction^  and  some  half  A<aea  are  briefly 
criticized.  We  have  carefully  examined  the 
bistmctlons,  and  we  think  the  Instructions 
criticised  are  correct  and  the  Instructions  as 
a  whole  present  the  law  of  the  case  clearly 
and  correctly. 

[I]  Finally,  it  is  Insisted  that  the  court 
erred  In  reusing  to  grant  a  new  trial,  based 
upon  the  Insufficiency  of  the  evidence  to  sup- 
port the  verdict  and  upon  the  ground  of 
newly  discovered  evidence,  as  appears  from 
the  affidavits  of  Isaac  Williams,  J.  P.  Davis, 
Jones  Williams,  and  Minnie  Bowlegs,  to  the 
effect  that  Pinhle  King  said  to  Vernle  Bow- 
legs in  the  presence  of  affiants  a  few  days 
before  the  trial,  that  when  the  trouble  be- 
tween the  defendant  and  Jefferson  started 
she  ran  into  the  side  room  and  covered  up 
her  head  until  the  shooting  was  orer,  and  that 
no  one  could  tell  who  fired  the  fatal  shot 
And  It  Is  argued  that  the  testimony  of  Pinkie 
King  was  the  only  testimony  tending  to  show 
that  the  defendant  llred  the  shot  that  killed 
Stepney,  and  that  her  testimony  was  false 
and  untrue.  Pinkie  King  testified  <hi  the 
trial  that  she  and  Oesar  Stepney  ran  Into  an 
adjoining  room  when  the  shooting  began ;  Uiat 
Ceesar  Stepney  was  shot  and  fell  dead  across 
the  bed ;  that  she  looked  back  after  hearti^ 
the  shot  and  saw  Noble  Bowlegs  standing  In 
the  door  to  this  room  with  a  gun  In  his 
hand,  pointing  towards  the  bed  where  Step- 
ney bad  fallen,  shot  through  the  head.  There 
is  other  testimony  that  the  defendant  fired 
the  fatal  shot  George  Stepney  testified  that 
he  was  sitting  Iv  Tom  JdEerson  when  the 


shooting  occurred;  that  Jeflerson,  attsr  tlie 
defendants  first  shot  £^  Into  a  oonw,  and 
fired  one  shot  which  mat  into  the  cdltng, 
and  the  defendant  fired  three  or  four  more 
shots.  The  testimony  dtowing  the  position 
of  the  parties,  the  slxe  of  the  iflefendsnt^ 
plsbd  and  the  sise  ot  the  wound  all  tmds  to 
show  that  the  defendant  fired  the  fatal  shot 
It  Is  also  In  evidence  that  he  became  a  fugi- 
tive from  Justice,  and  was  finally  apprdmid- 
ed  at  Omaha,  Ndk,  whore  he  was  livins  ns- 
der  an  assumed  name.  The  showing  was  en- 
tirely InsoiBctMit  to  authorise  any  distiirb- 
ance  of  the  verdict  and  the  trial  ooozt 
properly  overruled  the  motion  for  new  trlaL- 
Havlng  examined  every  qoesUon  presented 
by  counsd,  we  are  (tf  the  opinion  that  the 
defendant  has  no  Just  cause  of  complaint; 
that  he  recdved  a  fiiir  and  Impartial  trial ; 
and  diat  the  verdict  of  the  jury  ts  upon  the 
testimony  a  Just  one.  Hie  Judgment  ot  the 
district  court  of  Seminole  conn^  ts  therefore 
affirmed. 

ARMSTRONG,  P.  3.,  and  rURMAN, 
concur. 


(IS  Oolo.  Apfi-  *0 
COLORADO  CTTY  et  aL  T.  WORI^  et  aL 

(Court  of  Appeals  of  Colorado.    Feb.  10b 
1913.) 

1.  CoDSTs  ({  487*>— Colorado  Coun  o»  Ap- 
peals—Rbuandi  no  TO  Sttpbehx  Coust— 
Statdtd— "BaroBK  Hbaung." 

Sess.  Laws  Idll,  p.  289,  creating  the 
Court  of  Appeals,  pxovlaed  by  section  0  for 
writ  of  error  to  the  Supreme  Court  from  the 
final  action  of  the  Court  of  Appeals  in  cer- 
tain cases,  and  tbat,  if  before  a  aearing  of  maj 
case  either  party  shall  advise  tht  Court  of 
Appeals  that  It  is  one  of  the  cases  reviewable 
b7  writ  of  error,  and  the  court  shall  so  find. 
It  shall  at  once  remand  the  case  to  the  Sn- 
preme  Court  On  October  14tb  the  case  was 
set  for  heating,  and  oral  argumoit  on  Noveoi- 
ber  lltb,  together  with  another  case  involTing 
the  same  issues,  and,  while  the  other  case  waa 
submitted,  the  Instant  case  was  reset  for  argu- 
meat  November  21st  at  which  time  it  was 
called  and  defendants'  motioa  to  remand  to  the 
Supreme  Court  was  first  made.  HeM  that 
since  defendants  failed  to  move  In  apt  time, 
and  since  the  Court  of  Appeals  had  no  ap- 
portunit;  to  find  whether  the  grounds  alleged 
in  the  motion  came  within  one  of  the  classes 
of  cases  ipecifled  in  the  law,  it  could  not  be 
said  that  it  waa  so  advised  ^'before  hearing," 
and  the  motl<a  would  be  draled. 

[Bd.  Note.— For  other  caSeo,  ate  Courts. 
Cent  Dig.  H  703,  1307-1315;  Dee.  Dig.  |487.« 
For  oOier  definitions,  see  Words  and  Fhzas- 

es,  ToL  1,  pp.  785-Wr.] 

SL  PLaADino  (I  418*)— Wazvib  or  Dxraoia- 

Plbadiko  Ovkb— Trial  oh  tbb  Hebxtb. 
A  demurrer  to  a  complaint  on  the  ground 
tibat  plaintiff  had  no  legal  capacity  to  ane— 
a  ground  apedfied  in  Ifilla*  Anin.  Code,  |  00— 
is  waived  by  answer  over,  if  it  has  been  over- 
ruled, and  going  to  trial  upon  the  merits. 

[Ed.  Note.— For  other  cases,  see  Pl«adiiix. 
Cent  Dig.  II  1399,  1408-1406;  Dec  Dig.  S 
418.*] 
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S,  iRTOZXCATiira  Iiotrois  (|  86*)— Local 
Opnoir  Dlboxior— RioHT  to  Oommr  Bxao- 
noM. 

A  dtizen  may  maintain  an  actton  in  equi- 
ty to  enjoin  action  nnder  an  alleged  fraaduient 
local  option  election,  and  for  auch  relief  a> 
tha  caae  mty  require. 

[Ed.  Note.— For  other  caaea,  aee  Intozicatlnc 
laqnora.  Cent  Dig.  U  43.  44;  Dec.  Dig.  |  36.*] 

4.  Appeal  ahd  ]Ebbob  (S  831*)— Revibw— 

PBSsuMPTions— KuuNoa. 

Where  the  trial  court,  in  an  actton  for  an 
tojonction  and  for  rach  relief  aa  equity  might 
require,  found  that  aeven  peraons  voting  at  a 
l04»l  option  election  ware  all  illegal  votera, 
and  ezduded  aucb  votera,  and  defendanta  chal- 
lenged the  ruling  of  the  court  only  aa  to  three 
of  aucb  TOtea,  it  will  be  preaamra*  on  appeal, 
tlimt  ttt  eonrt'a  mlinf  aa  to  the  ramaudng 
four  waa  correct. 

[Ed.  Note.— For  otiier  caaca,  aee  Appeal  and 
Error.  Cent.  Dig:  M  8728,  8762-«77l;  Dec. 
Dig.  i  831.*] 

&rror  to  District  Court;  H  Fuo  Conntj ; 
J.  W.  aiieafor.  Judge. 

Action  by  John  F.  Worley,  for  himself  and 
others  similarly  situated,  against  the  City 
of  Colorado  City  and  P.  J.  Hamble,  as  May- 
or, and  oOiers.  Jndgment  for  plaintUCs,  and 
defendants  bring  error  and  move  to  remand 
to  the  Supreme  Court  Motion  deoiied,  and 
Judigment  affirmed. 

F.  r.  fidirelber  and  Samuel  H.  Kinsley, 
botb  of  Colorado  Springs,  for  plaintiffs  in 
«rtor.  Josfl^  P.  Jackson,  of  Colorado  caty. 
and  Wayne  O.  Williams,  of  DeuTar,  for  de- 
fendants In  error. 

HnSLBTFT,  J.  [1]  Motion  to  remand,  by 
plalntUb  In  error,  was  filed  Norember  20, 
1012,  and  Is  based  upon  section  a  lOT,  of 
the  lei^slatlTe  act  creating  the  Court  of  Ai^ 
peals,  p.  269;  Session  Laws  1911. 

The  case  of  Pattvson  t.  People  (No.  8,677) 
130  PiMs,  SIS,  decided  at  ttils  term  of  this 
conrt,  InTtdved  substantially  the  same  goes* 
Uons  for  consideration  o  are  involved  in 
the  instant  case.  Both  cases  were  set  for 
hearing  November  11,  1912.  On  that  date, 
on  motion  of  plalntlllb  in  error,  flie  Instant 
oaar  was  reset  for  oral  argument  November 
2l8t,  wMle  case  No.  8,677  proceeded  to  argn- 
ment  and  submission.  It  was  tacitly  under- 
stood between  the  court  and  counsel  that 
bodi  cases  would  be  heard  at  the  same  time, 
aa  they  Involved  the  same  Issues;  but  as 
above  shown,  to  suit  the  convenience  of 
counsel  for  plaintUFs  in  error,  tbe  Instant 
case  was  reset  for  November  21st  On  that 
day,  being  the  day  ot  bearing,  the  court  be- 
Inr  in  session  and  the  caae  having  been 
called,  the  motion  of  plaintiffs  In  error  to 
remand  was  first  brought  to  the  court's  at- 
toitiM.  Oral  argument  <m  the  merits  was 
had  and  the  case  submitted.  Oonnad  tor 
defoidanis  in  error  contend  that  the  motion 
to  remand  was  not  made  in  apt  time,  and 
that  the  court  dionld  dwy  ttie  same  and 
proceed  to  determine  the  cause  on  its  merlt% 
teavliw  PlslutifEs  in  error  to  their  remedy 


writ  of  error  from  the  Supreme  Court  It 
aggrieved.  Section  6,  above  referred  to,  afU 
er  providing  that  final  action  by  this  court 
In  certain  classes  of  cases  may  be  reviewed 
by  the  Supreme  Court  on  writ  of  error, 
reads:  **0r  If  before  a  bearing  In  any  case 
either  party  thereto  shall  advise  the  Court 
of  Appeals  that  It  belongs  to  one  of  the  class- 
es of  cases  In  this  section  above  specified, 
and  the  court  shall,  upon  Investigation,  so 
find,  it  shall  at  once  and  without  further  pro- 
ceedings remand  the  same  to  the  Supreme 
Court  for  determination."  We  are  of  the 
oplnl(m  that  this  language  clearly  Implies 
that  one  seeking  to  have  a  cause  remanded 
under  this  section  must  use  reasonable  dili- 
gence In  invoking  the  benefit  of  the  saro& 
Upon  full  conslderBtlou  of  the  record  of  the 
proceedings  herein,  we  think  plaintiffs  In 
error  have  failed  to  move  in  apt  time  to 
have  the  cause  remanded.  October  14th  the 
court  set  this  case  for  hearing,  and  oral 
argunmit  on  November  llth;  29  days  ii^ 
tervenlng  between  the  time  the  order  was 
made  and  the  hearing.  Again,  on  November 
llth,  at  tibe  request  of  plaintiffs  in  error, 
the  case  was  reset  for  hearing,  and  oral 
argument  for  November  21st;  10  days  In- 
tervening between  the  court's  order  and  the 
hearing.  Thus  88  days  Intervened  between 
the  time  the  case  was  first  set  for  hearing 
and  the  time  oral  argument  was  bad  there- 
on; but  no  effort  was  made  by  plaintiffs  in 
error,  during  that  time;  to  apply  to  the  court 
to  have  the  ease  remand^  Counsel  fOr 
plaintiffs  in  error  were  aware  that  on  N<^ 
vember  llth  the  conrt  listened  to  full  oral 
argument  upon  case  NO.  8,077,  «hlch  involv- 
ed the  same  issues  aa  those  of  the  Instant 
case.  StiU  no  suggestion  waa  made  at  that 
ttana  that  they  Intended  to  ask  to  have  the 
instant  case  remanded  to  the  Supreme  Court 
When  the  motion  to  remand  was  first  called 
to  the  attmtlon  of  the  court  dnxing  ite  sea- 
sion  on  November  2l8t,  there  was  no  oppor- 
tunity for  taie  court  to  then  make  an  investi- 
gation aa  to  Whether  or  not  the  groonds  al- 
leged In  the  motion  came  within  one  of  the 
classes  of  cases  mentioned  in  the  section. 
We  do  not  think,  under  the  sitnatl«i  her* 
diown,  it  can  be  said  Uiat  the  Court  of 
peala  waa  advised,  befwe  hearing;  tiiat  tUa 
case  came  within  one  of  the  classes  of  cases 
spedfled  in  said  aectiim.  At  the  very  time 
the  matter  was  presented  to  the  court  it 
was  in  session,  the  case  had  been  called  and 
waa  before  Am  court  for  oral  argument  upon 
the  merits.  For  reasons  given,  the  motion 
is  denied.  ■ 
Ttiis  actim  waa  b^un  April  18. 1011.  Db* 
aa  to  some  matttts  hereinafter  meu- 
tlmied,  the  fhcts  and  law  herein  are  so  neai^ 
ly  identical  in  their  nature  with  thoss  of 
case  N&  8,677,  supra,  that,  upon  authority 
of  the  Utter,  the  Judgnieait  herein  will  be 
afllrmed. 
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:  in  TbB  complaint  in  tbe  cue  at  bar  sbowa 
tbat  this  pcooeeding  was  inatUoted  In  Ou 
eonrt  below  bj  Jobn  F.  Worleji  tot  blmself 
vid  all  oQuxB  similarly  altoated.  One  of 
the  obJectloDS  Tigoroosly  nrged  by  plaintiffs 
In  error  as  fatal  to  the  maintenance  of  this 
action  is  that  plaintiffs  bad  no  legal  capa<dty 
to  sne.  It  wUl  be  noticed  that  a  demurrer 
to  the  complaint,  containing  this  ground, 
was  interposed  by  plaintiffs  in  error.  The 
demurrer  was  oTwraled,  and  plalntifeB  an- 
swered over  and  went  to  trial  on  the  merits, 
nils  precludes  them  from  raising  this  qaes- 
tion  now  on  appeal.  Elliott  t.  Field,  21  Oolo. 

41  Pac.  GOi.  From  that  opinion  we 
extract  the  following :  "Under  onr  practice, 
a  demurrer  to  the  complaint,  except  for  the 
grounds  that  Qie  same  does  not  state  a  cause 
of  action,  and  that  the  court  has  no  Jurisdic- 
Uon  of  the  person  of  the  defendant  or  the 
subject  of  Oxe  action,  is  waived  If,  after  the 
demurrer  is  overruled,  the  defendant  an- 
swers and  goes  to  trial  upon  the  merits." 
"That  plaintiff  tiad  no  legal  capacity  to  sue" 
is  the  second  ground  for  which  a  demurrer 
may  be  filed  U9der  section  50,  .MlUs*  An- 
notated Ck>de. 

[3]  This  case  falls  within  the  rule  an- 
nounced In  tbe  foregoing  excerpt;  but,  even 
if  it  did  not,  there  Is  abundance  of  authority 
which  sustains  the  right  of  plaintiffs  in  er- 
ror to  maintain  this  action.  Martin  et  al.  v. 
Simpklns  et  al.,  20  Colo.  43S,  38  Pac.  1092; 
Wheeler  v.  Northern  Colo.  Ir.  Co.,  9  Colo. 
248,  11  Pac.  103 ;  Blzer  et  al.  v.  People  et 
al.,  IS  Colo.  App.  40,  69  Pac.  315;  PhiUips 
et  al.  T.  Corbin  et  al.,  ^  Colo.  App.  340,  46 
Pac.  224 ;  Lanier  et  aL  v.  Padgett  et  al.,  18 
Fla.  842;  Gibson  v.  Supervisors,  80  Cal. 
359,  22  Pac.  225. 

As  to  the  ground  stated  In  the  demurrer 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the 
complaint  alleges  fraud  on  the  port  of  the 
Ju^es  and  clerks  of  tbe  election  In  opening 
the  ballot  boxes,  holding  back  tbe  returns, 
and  manipulating  the  ballots,  thereby  chang- 
ing the  result  of  the  election,  and  tbat  il- 
legal votes  were  cast  and  counted,  sufficient 
in  number  to  change,  and  did  change,  the  re- 
sult These  allegations,  coupled  with  other 
averments  appearing  therein,  clearly  stated 
a  cause  of  action.  Hie  demurrer  was  prop- 
erly overruled. 

[4]  The  trial  court,  in  its  findings  and  de- 
cree, held  that  of  three  persons,  naming 
them,  who  voted  in  favor  of  tbe  town  be- 
coming antl-saloon  territory,  neither  thereof 
was  a  guallfled  elector  when  he  voted ;  and 
tbat  of  seven  voters,  naming  them,  who 
voted  at  said  election  against  the.  town  be- 
coming anti-saloon  territory,  each  and  aJI 
thereof  were  illegal  voters,  not  being  quali- 
fied electors  at  tbe  time  they  cast  their  bal- 
lots. AU  sudi  rotes  were  excluded  by  the 
court  from  tbe  connt   As  to  the  seven  ex- 


cluded, plalntUfs  In  error  diallenfe  Hie  rul- 
ing of  the  court  only  as  to  three  thereof: 
mie  court's  ruling  as  to  the  remaining  four 
wtU  be  presmned  to  be  without  error.  As  to 
Uie  court's  ruling  in  extilndins  certain  votes' 
from  tbe  count  and  refusing  to  exclude  otii- 
ers,  tbe  remarks  <tf  this  court  in  Pattemm 
V.  People,  supra,  on  similar  ruUngs  la  that 
case,  vrtll  apply. 
Judgment  affirmed. 


OUMNINOHAB^  P.  J.,  not  partlcipatlii|^ 


(M  Colo.  3S0) 
WILLTSON.  Bldg.  lospector,  t.  OOOKB. 
(Supreme  Court  of  Colorado.    March  3,  1913.) 

1.  MUNrCIPAL  COBPOBATIONS  d  000") — PO- 
LICE Po WEB— Building  REoniiATioNS. 

While  a  muuicipality  may  require  the 
owner  of  a  lot  to  so  use  it  titat  tbe  public 
health  and  safety  will  be  beat  conserved,  the 
owner  may  erect  such  buildmgs  coTeting  such 
portions  thereof  as  he  chooses,  and  put  his 
property  as  thus  improved  to  any  legitinute' OBe 
he  pleases,  if,  in  doing  so,  he  does  not  Imperil 
or  threaten  harm  to  others;  and  hence  restric- 
tions upon  the  ose  of  propert?  can  only  be  im- 
posed if  necessary  for  the  health,  comfort  or 
general  welfare  of  the  public. 

[Ed.  Note. — For  other  casee,  see  Municlpai 
Corporations,  Cent  Dig.  |  1332 ;  Dec  Dig.  | 
600.*] 

2.  MnniciPAi.  Goepohations  <S  625*)— Po- 
lice PowEB— Scope  of  Powee. 

Building  reflations  enacted  by  tbe  council 
of  a  municipality  by  virtue  of  its  inddentai 
powers,  there  being  no  express  authority  tfaere- 
for,  are  invalid  if  unreasonable,  arbitrary,  or 
oppressive. 

[Ed.  Note.— For  other  cases,  see  Muaicipal 
Corporation&  Cent  Dig.  M  1378,  1370:  Dee. 
Dig.  I  625.*] 

3.  Municipal  Oobpobatiors  (|  680*)— Po- 
lice PowxB— Scope  of  Foweb. 

Police  cc«ulatioui  must  tend  to  accomplish 
a  l^ltimate  pabltc  parpoae  and  have  a  substan- 
tial relation  to  the  public  objects  which  govern- 
ment may  legally  accomplish. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fil  1308,  1319;  Dec 
Dig.  S  589.*J 

4.  Municipal  CoBPOBAnons  dk  63*)— <iOT- 

ERNHEITTAL    POWXBS  —  JUUCIAIi  SUFSBTX- 

8I0N. 

While  It  is  for  the  legislative  department 
of  a  muoicipality  to  determine  tbe  occasion  for 
tbe  exercise  ,  of  its  police  power,  ttte  courts  may 
determine  the  reasonableness  of  that  exercise^ 
when  it  assumes  that  power  by  virtue  of  its 
incidental  or  general  grant  of  authority. 

tEd.  Note.— For  other  cases,  see  -Municipal 
Corporations,  Cent  Dig.  (§  155,  1378,  1879; 
Dec.  Dig.  8  63.*] 

5.  Constitutional  Law  (Jf  87,  211,  278*)— 
Eminent  Domain  <|_2*)— Municipal  Cob- 
pobations  <S  601*)— Police  Powkb— BuiLn. 
INO  Reoulations. 

Section  17  of  the  charter  of  tbe  ci^  and 
county  of  Penver,  providing  that  the  council 
shall  have  power  to  enact  and  provide  for  tbe 
enforeement  of  ordinances  necessary  to  protect 
life,  health,  and  property,  to  declare,  prevent 
and  summarily  abate  and  remove  nuisances,  to 
preserve  and  enforce  tbe  good  government,  gen- 
eral welfare,  order,  and  securi^  of  the  ci&  and 
county  and  its  Inhabitants,  does  sot  autboite 
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the  council  to  prohibit  the  erection  of  store 
bailding*  on  a  resideoce  itreet  wbieli  i>  neither 
«  park  nor  a  parkway,  without  th«  conaent  m 
writlnE  of  a  majority  of  the  property  owners  in 
the  same  block  on  t>oth  sides  of  the  street,  and 
without  agreeing  to  erect  such  building  on  a 
line  the  average  distance  back  from  the  front 
line  of  the  lots  as  the  buildings  on  the  same 
■i<i«  of  the  street  in  the  aame  block,  since  such 
iccalationa  have  no  relation  whatever  to  the 
health,  safety,  or  general  welfare  of  the  public, 
and  do  not  tend  to  accomplish  anyUiing  for 
the  benefit  of  the  public,  but  merely  limit  the 
ttM  of  property  not  iufrmging  upon  the  rights 
of  others,  and  aimply  being  andeairable  from 
an  H>8thetlc  point  ox  Tiew,  and  hence  are  unrea- 
aonable,  arbitrary,  and  oppressiTe,  eapedally  u 
•uch  regulations  riolate  Bill  of  Rights,  |  3, 
providing  that  all  persons  have  certain  natural, 
eeaential,  and  inalienable  rights,  among  which 
are  those  of  enjoybig  and  defending  their  bves 
and  liberties,  of  acquiring,  possessing,  and  pro- 
tecting property,  and  of  seeking  and  obtaining 
their  safety  and  happiness ;  sectioo  16  provid- 
ing that  private  property  shall  not  be  taken  or 
dmmaged  for  public  or  private  use  without  just 
compensation ;  and  section  25  providing  that 
BO  person  shall  be  deprived  of  Hfe,  liberty,  6r 
property  without  due  process  of  law  i  and 
Const  t7.  8.  Amend.  14  providing  that  no  per- 
son shall  be  deprived  of  Ilie,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  Ita  Joriadlction  the  eqnal  protee- 
tioB  of  the  laws. 

[Ed.  T^ote.— For  other  cases,  see  Constitution- 
al Law^  Cent  Dig.  U  156-171,  678,  7fl3,  765, 
787-776,  772-777,  779^606,  808-810,  81^-824. 
9OT-924,  942;  Dec  Dig.  H  87,  211,  278 
Eminent  Domain,  Gent.  Dig.  ||  &-12;  Dec 
Dig.  12^  Hunidpal  Corporations,  Cent  Dig. 

In  Banc  Error  to  District  Conrt.  City 
and  County  of  Denver;  H.  C  Riddle,  Judge. 

Action  in  mandamus  by  Demmle  P.  Cooke 
against  Robert  Willlson,  as  Bnlldlng  Inspec- 
tor of  tlie  CAty  and  County  of  Doiver.  Judg- 
ment tor  petitioner,  and  respondent  brings 
error.  Afflrmed. 

Defendant  In  error,  as  petitions,  brought 
an  action  In  mandamuB  against  the  plalntlfl 
In  «m>r,  as  respmident,  in  Ua  official  capae* 
lt7  as  building  inspector'  of  the  city  and 
county  of  Denver,  the  purpose  of  whidi  was 
to  compel  him  to  Issue  a  permit  tor  the  con* 
•traction  of  a  building  on  the  southeast  cor- 
ner of  CMfaz  avenue  and  Williams  street 
In  his  petition,  petitioner  alleged  that  he  was 
the  owner  of  the  lota  in  question;  that  re- 
Bpondent  was  the  duly  appointed,  qualified, 
and  acting  building  Inspector  of  the  dty  and 
county  of  Dmrer;  that  he  applied  to  re- 
spondent for  a  permit  for  the  erectton  and 
construction  of  a  (me-story  bride  store  Iralld- 
Ing  upon  his  lots,  to  cost  tiie  sum  of  910,000, 
and  thm  and  there  submitted  and  filed  with 
him  plans  and  spedflcations  of  the  proposed 
building,  showing  and  descrlbliv  all  ^rto 
of  the  oonatroctlou  thereof  and  tendered 
him  910,  the  prescribed  fee  for  the  issuance 
of  the  permit  requested;  that  the  plans  and 
spedBcatlmu  submitted  to  and  filed  with 
the  inspector  Indicated  and  showed  that  the 
wmrk  to  be  done  In  the  construction  of  the 
Imildlug  waa  in  all  reepecbs  in  accordance 


with  the  provisions  of  ttie  ordinances  of  tb.9 
dty  and  county  of  Denver;  that  the  inspec- 
tor so  found,  bnt,  without  lawful  excuse  or 
reason  therefor  other  than  the  providons  of 
certain  ordinances  referred  to  by  number 
and  title,  refused  to  Issue  the  permit  ap- 
plied for.  Petitioner  prayed  that  a  peremp- 
tory writ  of  mandamus  be  Issued,  directed 
to  the  building  inspector,  ordering  and  com- 
manding him,  upon  payment  or  tender  of  the 
proper  fee  therefor,  to  at  once  Issue  a  per- 
mit for  the  erection  pf  the  proposed  build- 
ing <m  the  loto  mentioned. 

To  this,  pleading  the  respondent  answered, 
admitting  that  petitioner  was  the  owner  of 
the  lots  In  qoestlon;  nMegeA  that  they  front- 
ed on  the  east  side  of  Williams  atxeet,  at 
the  comer  of  Oolfaz  avenue;  admitted  that 
In  BO  fiir  as  the  application  and  the  j^ans 
and  spedflcations  of  the  proposed  building 
were  involved,  they  Indicated  that  the  con- 
struction of  the  bnlldlng  and  the  materials 
to  be  used  therdn  were  In  all  respecto  In 
accordance  with  the  provisions  oif  the  ordi- 
nances of  the  iAtj  and  county  of  Denver, 
and  that  he  found  the  plana  and  specifica- 
tions submitted  to  blm  by  the  petitioner 
to  be  in  full  compliance  with  such  ordi- 
nances; in  so  far  as  the  diaracter  of  the 
bnlldlng  or  'tfie  construction  thereof  and 
the  materials  to  be  used  therein,  were  con-, 
cemed;  but  alleged  that  the  building  ai^  in- 
dicated by  the  plans  and  spedflcations,  as 
well  as  the  application  for  the  permit  to 
erect  the  same,  and  in  so  far  as  the  erection 
of  Qie  building  rdates  to  the  locatton  and 
construction  thereof  upon  the  premises  de- 
scribed, did  not  comply  with  the  providons 
of  the  ordinances  of  the  dty  and  county  of 
DenTOT.  The  answw  then  sets  out  the  or- 
dinances referred  to,  whldi  are  as  follows: 

"In  Uu  following  described  section  or  por- 
timi  of  the  dty  and  county  ot  Denver  [then 
follows  a  description  by  reference  to  streets 
whldi  Indudes  tiie  lots  In  question].  It  diall 
be  unlawful  to  build  or  erect  or  make  addi- 
tion to  a  terrace  ^or  more  than  two  &) 
familieid,  apartment  hous^  or  flat  (for  more 
than  toor  (4)  families),  sUwe  building  or 
factory  of  any  kind,  rooming  house  of  more 
than  thirty  CBO)  rooms,  hotels  or  any  build- 
ings similar  to  those  before  mentioned,  un- 
less the  part7  desiring  a  buUdlng  permit  tor 
any  such  bidldli^  has  first  secured  and  filed 
with  the  building  inspector  the  signatures  of 
a  majority  of  the  owners  of  the  property  In 
tbg  same  Uo<^  on  the  same  side  of  Oie 
street  and  of  the  ownera  of  the  property  In 
the  block  on  the  opposite  dde  of  tbe  street 
or  avenue,  fadng  same,  approving  of  the 
erection  of  sudi  a  building,  sudt  ai^Hwal 
to  be  accompanied  by  a  certificate  Crom 
some  reliable  abstract  company  that  tiie  par- 
ties dgnlng  the  same  are  the  owners  of  Qie 
propoty  tm  which  they  signed.  Before  Is- 
soing  any  permit  for  any  building,  as  before 
mentioned,  the  owner  must  apedflcally  agree 
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In  writing  to  build  said  building  on  a  line 
of  the  average  distance  back  from  the  ;Cront 
line  of  lots  as  the  buildings  on  the  same  side 
of  the  street  in  the  same  block;  whenever 
such  buildings  are  proposed  to  be  erected  on 
comer  lots,  they  shall  be  set  back  from  the 
front  face  of  the  lots  to  conform  to  the  other 
buildings  on  the  same  side  of  the  street  in 
the  same  block,  but  may  be  built  up  to  the  lot 
line  toward  the  street  or  avenue  on  the  long 
side  of  the  lot,  provided  that  for  the  purpose 
of  this  section,  the  frontage  of  all  lots  with- 
in the  city  and  county  of  Denver  shall  be 
and  remain  as  laid  out  and  platted  at  the 
time  of  the  passage  of  this  ordinance."  Sec- 
tion 248,  Slnnidpal  Code,  as  amended. 

"If  the  matters  mentioned  In  the  applica- 
tion for  a  permit,  or  the  plans  and  spedfl- 
catlons  filed  with  the  same,  Indicate  to  the 
bnildlng  inspector  that  the  work  to  be  done 
is  not  In  all  respects  In  accordance  with  the 
provisions  of  the  city  ordloances,  he  shall 
refuse  to  iesae  a  permit  therefor  until  the 
same  has  been  made  so  to  comply,  when  he 
shall  Issue  the  permit"   Section  226,  Ibid. 

"Whenever,  in  any  block  or  on  any  street 
or  avenue  la  the  residence  sections  of  the 
city  and  county  of  Denver,  and  fifty  (60)  per 
cent,  of  the  lots  in  such  block  facing  on  said 
street  or  avenue  have  been  improved,  and 
the  building  line  of  the  Improvements  made 
l)ermanent,  it  shall  be  required  that  all  build- 
ings thereafter  erected  on  adjoining  lots 
within  such  block  and  facing  on  the  same 
rtreet  or  avenue  must  have  the  front  build- 
ing tine  established  not  nearer  to  the  front 
lot  line  than  the  average  distance  back  from 
the  ftoDt  line  of  the  buildings  already  built 
•   *   • "   Section  250,  Ibid. 

The  answer  then  alleged  that  the  petition- 
er did  not  secure  and  file  with  the  inspector 
the  signatures  of  a  majority  of  the  owners 
of  the  property  In  the  block  on  the  same 
side  of  the  street  in  which  the  lots  upon 
which  It  was  proposed  to  erect  the  building 
are  located,  and  the  owners  of  property  on 
the  opposite  side  of  the  street  facing  the 
same,  approving  of  the  erection  of  such  build- 
ings; nor  did  petitioner  specifically  agree, 
in  writing,  to  erect  the  building  on  a  tine  the 
average  distance  back  from  the  front  lot 
line  of  lots  that  buildings  on  the  same  side 
of  the  street  In  the  block  in  which  hla  lots 
are  situate  are  constructed;  nor  did  he  agree 
that  the  building  proposed  to  be  erected 
should  be  set  back  from  the  front  line  of  his 
lots  to  conform  to  the  other  buildings  on  the 
same  side  of  the  street  In  the  same  block, 
but  in  fact  insisted  that  the  ordinances  im- 
posing these  conditions  as  a  condition  preced- 
ent to  the  issuance  of  a  permit  were  In- 
valid and  of  no  effect  The  answer  further 
alleges  that  the  permit;  was  refused  because 
of  the  failure  of  petitioner  to  comply  with 
the  provisions  of  the  ordinances  above  quot- 
ed. In  the  particulars  noted,  for  the  reason 
that  to  issue  the  permit  requested  In  such 
drenmstaacea  would  be  In  Ttolatloa  of  nich 


ordinances  and  contrary  to  the  do^  and 
obligation  of  respondent,  as  bnUdlng  in- 
spector of  the  city  and  county  of  Denver. 
The  answer  does  not  raise  any  issue  upon 
the  question  that  the  proposed  building  will 
obstruct  the  street,  or  sidewalk,  or  upon  the 
question  of  fire  protection  or  insurance. 

To  this  answer  a  demurrer  was  filed  by  pe- 
titioner, challenging  Its  sufficiency  to  consti- 
tute a  defense  to  the  petition.  This  demur- 
rer was  sustained;  and,  the  req»ondent  elect- 
ing to  stand  upon  his  answer,  the  court  or- 
dered that  a  peremptory  writ  of  mandamua 
issue,  as  prayed  for  by  petitioner.  The  re- 
spondent bas  bron^t  the  case  here  tot  le- 
Tlew  on  error. 

Henry  A.  Lindal^  and  George  Q.  Bldi- 
mond.  botb  at  Denvor  (J<^  T.  Botton  and 
A.  Newton  Patt(Mi,-both  of  Denrw,  c€  eom^ 
sel),  for  plaintiff  In  enw.  James  H.  Bnnni, 
Qi  Denver,  for  deliiandant  In  emw. 

GABBEiaT.  J.  (after  stating  the  fi&cta  aa 
above).  From  the  foregoing  synopsis  of  the 
answer,  In  connection  with  admissions  there- 
in of  allegations  in  the  petition,  and  the  or- 
dinances set  out  fasec  verba,  it  appears  that 
petitioner  Is  the  owner  of  lots  upon  which  he 
desires  to  erect  a  store  building  In  a  dlatrict 
which  the  ordinances  of  the  munldpalitr  in- 
hibit, unless  he  first  secures  and  files  with 
the  building  Inspector  the  signatures  of  a 
majority  of  the  owners  of  property  in  the 
same  block,  on  the  same  side  of  the  street, 
and  of  the  owners  in  the  block  on  the  om>o- 
site  side  of  the  street  &clng  the  same,  ap- 
proving of  the  erection  of  such  building  and 
that  when  such  approval  la  secured,  a  per- 
mit will  be  withheld  unless  he  agrees  to  bnlld 
on  a  line  the  average  distance  back  from  the 
front  line  of  lota  that  buildings  on  the  same 
side  of  the  street  in  the  block  in  which  his  lota 
are  situate  are  constructed ;  that  the  build- 
ing which  he  proposes  to  erect  complies  in  all 
respects,  according  to  the  plans  and  spedfl- 
catioDs,  with  the  ordinances.  In  ao  far  as 
the  character  of  the  building  and  the  mate- 
rials to  be  used  therein  are  concwned;  and 
that  the  sole  defense  Interposed  by  respond- 
ent and  his  only  reason  for  refusing  a  per- 
mit, Is  based  upon  the  failure  or  refusal  of 
petitioner  to  comply  with  the  provisions  of 
the  ordinances,  as  above  noted.  In  brief, 
the  ordinances  inhibit  petitlcmer  from  con- 
structing a  store  building  upon  his  lots  until 
he  complies  with  the  provlairais  of  such  or- 
dinances, upon  which  respondent  bases  his 
right  to  refuse  the  permit  requested,  and 
even  then  petitioner  must  agree  not  to  con- 
struct his  proposed  building  nearer  the  front 
line  of  hla  lots  on  Williams  street  than  the 
average  ^stance  back  other  buildings  on  that 
street  are  constructed,  in  the  same  block,  be- 
fore the  permit  will  be  granted.  The  impor- 
tant question,  then,  to  determine  Is  the  valid- 
ity of  these  ordlnancea,  in  bo  far  aa  they 
provide  condltl<»a  with  which  petitions  did 
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not  conplr,  and  for  wUeh  mMB  Ow  ve- 
qNmdent,  aoGOvdlng  to  Ids  amnrer,  xtfuaed 
ttie  poiDlt  nqvttted.  On  b^lf  of  reap(Hid- 
en^  It  la  contended  ttiat  tlieee  prorialMw  an 
a  nlM  azerdn  of  tba  police  power  of  the 
etty;  wblla  <m  bebalf  <tf  petitioner  It  la  a«- 
ented  that  thtjr  are  not;  on  Qie  cmmnd  that 
ttacj  axB  eo  nnreasonable  aa  to  be  Invalid, 
and,  it  anforoed,  d^vtre  htm  of  hla  property 
widioat  oompensathHL 

[1]  It  la  fundamental  law  that  a  mnnlci- 
p^l7  nnder  our  eTStem  of  foremment  may, 
by  ordinance  require  the  owner  oC  a  lot  to  so 
OM  it  that  the  pnbUc  health  and  aafety  will 
be  beet  oonserred,  and  to  thla  end  Its  police 
power  may  be  exercised;  bat  It  la  also  fnn- 
damental  that  sn^  owner  has  the  riftat  to 
wect  BD(dk  bulldlngB  eoreHng  such  portions 
thereof  as  he  chooses,  uid  pat  his  property, 
aa  thna  Improved,  to  any  legltiinate  use 
whldt  salts  his  pleasure,  provided  ttiat  In  so 
df^ug  he  does  not  Imperil  or  threaten  harm 
to  otlmrs.  Oarnm  Bill  Posting  Go.  v.  Olty  of 
Denver,  47  Oola  221.  22B,  107  Paa  281,  27  Ll 
R.  A.  (N.  S.)  544;  State  T.  Whltlock,  149  N. 
C.B42.e3S.]lL123.128Am.8t  Bep.  670,  16 
iuon.  Gas.  765;  Bryan  City  of  Chester, 
212Pa.2G9,61Aa804,  108  Am.8t.  Bep. 
870;  Commonwealth  v,  Boston  Advortlsing 
CO..  188  Mass.  848^  74  N.  B.  601,  69  L.  R.  A. 
817,  108  Am.  St.  Bep.  404;  Bill  Posting  Co. 
T.  Atlantic  City,  71  N.  J.  Law,  7%  68  AtL 
8^  So  that  iq^slatlve  iestrlctl(n»  upon  the 
use  of  pr^^erty  can  tmly  .be  Imposed  upon 
thft  aasnmption  that  th^  are  necessary  for 
the  bealCh,  comfort,  or  general  welfare  of  the 
pnbtle;  and  any  law  aloldgldg  rights  to  a 
Qse  of  pnvorty  whldi  does  not  Infringe  the 
iWkts  of  others,  or  irtildi  limits  the  use  of 
propoty  beyond  what  la  necessaiy  to  i»ro- 
vide  for  tiie  welfare  and  general  security  of 
tba  public,  cannot  be  Induded  In  the  pcriilce 
power  at  a  municipal  govmunent  In  re 
Morgan,  26  Cola  416^  423,  68  Fac.  1071.  47 
Z*  B.  A.  62,  77  Am.  St  B9>  268;  OnrranCo. 
T.  DSDvar.  sapia.  47  Oolo^  226^  107  Pac.  261. 
27  U  B.  A.  or.  8.)  544. 

WllUama  atzeet  Is  an  ordinary  public  tbor- 
oughfore.  It  la  not  a  park  or  parkway,  and 
tbB  au^orlty  of  tha  mnnlclpaUty  to  make 
the  provlBlona  In  question,  so  far  aa  advised 
from  hrlefR  counsel.  Is  fOnnd  In  section  17 
of  ttia  charter,  wbleta  provides:  **•  •  • 
The  council  shall  have  power  to  enact  and 
provide  for  the  enforcement  of  all  ordinances 
necessary  to  protect  llf^  health  and  prop- 
erty; to  declare^  preveot  and  summarily 
abate  and  reowve  nulsuices;  to  iveserve  and 
oiforoe  tba  good  government;  general  wd- 
fare,  (»rder  and  security  of  the  dty  and  coun- 
ty and  the  Inhabitants  thereol  •  •  • 

[21  It  win  be  observed  that  there  Is  no  «k- 
preso  auttaori^  conferred  upon  ttie  coundl 
to  paas  onUnanceo  embradng  tbm  caaOiaoaB 
and  restrictions  Inqpesed  as  to  lota  fronting 
■a  an  ordinary  street  upon  wfaldi  respond- 
ent reUea :  and  hence  it  Is  only  by  virtue  of 
the  InddmUal  powers  with  which  tha  bh- 
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nldpaUty  is  veaCed  to  pass  pOUeo  regulations 
that  it  aasomes  to  act  In  passing  Ou  wdl- 
nance  In  qoeation;  ctmaeonently  ^tty  are  in- 
valid, if  it  appears  that  th«y  are  unreas(Mk> 
ablet  arUtrary,  or  t^^weaslve,  PbllUps  t. 
aty  of  Denver,  10  Colo.  Vt9,  84  Pac  002,  41 
Am.  St  B^  280;  Curran  B.  P.  Go.  v.  City 
of  Driver,  supra,  47  Colo.  229,  107  Pae  261. 
27  U  R.  A.  (N.  8.)  644;  aty  ft  County  of 
DenvOT  V.  Rogers,  46  Colo.  471^  104  Pac 
1042,  26  L.  R.  A.  (N.  8.)  247. 

[t,  4]  Police  relations,  in  order  to  be 
valid,  must  tend  to  accomplleh  a  legitimate 
public  purpose;  that  is,  such  regulations 
must  have  a  substantial  relation  to  the  pub- 
lic objects  which  government  may  legally  ac- 
complish; and,  while  It  Is  for  the  legtsUttve 
department  of  a  mnnidpallty  to  determine 
the  occasion  for  tbn  exerdse  of  Its  police 
power.  It  Is  clearly  within  the  Jurisdiction  <tf 
the  courts  to  determine  the  reasonableneas 
of  that  exercise,  when,  as  In  the  case  at  bar, 
it  assumes  that  powor  by  virtue  of  its  Ind- 
dmtal  or  a  general  grant  of  authority. 
B.  &  Q.  By.  Oa  v.  Drainage  CommlsslooerB, 
200  U.  8.  661,  608,  26  Sup.  Ct  841,  60  L. 
Ed.  696,  4  Ann.  Cas.  1176;  In  re  Morgan, 
supra,  26  Colo.  424,  68  Pac.  1071,  47  L.  R. 
A.  62.  77  Am.  8t  Rep.  260;  Curran  B.  P. 
Go.  V.  City  of  Denver,  supra,  47  Cola  226, 
107  Pac  261,  27  L.  R.  A.  (N.  8.)  644. 

[S]  The  building  wbich  petitioner  propoe-  > 
es  to  erect  compiles  In  all  respects  with  the  ■, 
ordinances  relating  to  the  materials  whidi 
shall  be  used  in  its  constmetton.  The  lots 
upon  which  It  la  proposed  to  erect  it  front 
npon  an  ordinary  street  or  public  highway. 
A  store  building  Is  In  no  sense  a  menace  to 
the  health,  comfort,  safety,  or  gmoral  weir 
fore  of  the  public;  and  tlUs  la  true  wbettier 
It  stands  upon  the  rear  portlmi  of  the  lots 
upon  which  It  is  erected,  at  is  constructed  to 
the  line  of  the  street ;  but,  even  if  it  could 
be  said  that  its  construction  imperiled  ox 
threatened  barm  to  others,  such  objections 
would  In  no  sense  be  removed  by  the  consent 
to  its  construction  by  the  majority  of  the 
owne^  of  property  in  the  same  block  on  the 
same  side  of  the  street,  and  of  the  owners 
In  the  block  on  the  opposite  side  of  the 
street  facing  it;  neither  Is  It  any  more  or 
less  objectionable,  on  the  score  mentioned, 
whether  it  be  limited  to  the  rear  portion  of 
the  lots  or  covers  them  from  alley  to  street . 
line.  It  is  thus  apparent  that  the  sole  pur- 
pose of  the  regulations  Involved  Is  to  prevent 
the  construction  of  a  store  building  in  the 
locality  where  petitioner's  lots  are  located, 
unless  property  owners;  as  Indicated,  con- 
sent, and  then,  if  sucta  conssnt  la  secured, 
to  limit  its  construction  to  that  portlmi  of 
the  lota  not  nearw  to  the  front  Une  of 
miUanu  street  than  the  average  distance 
back  other  buildings  on  t3iat  street  in  the 
same  block  ars  constructed.  These  regain- 
tions  do  not,  in  tiia  allgbtest  d^re^  have 
any  relation  whatever  to  the  health,  safoty. 
ta  general  wdfare  ot  the  pubUe;  not  do  th^ 
tsn4  In  «ny  saoMb  to  loeompHsh  aaytUas 
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for  the  benefit  of  the  public  in  this  respect, 
but  merely  attempt  to  limit  the  petitioner  In 
a  Qse  of  his  property,  which  does  not  in- 
fringe upon  ttie  rights  of  others.  This  de- 
prives tiim  of  the  fundamental  right  to  erect 
a  store  building  upon  Ills  lots  covering  such 
portions  thereof  as  he  chooses,  although,  by 
so  doing,  he  does  not  Imperil  or  threaten 
injury  to  others  of  which  they  can  lawfully 
complain.  A  store  building  In  a  residence 
section  of  the  city  Is  not  desirable,  from  an 
[esthetic  point  of  view ;  but  restrictions  for 
this  purpose  alone  cannot  be  upheld,  as  it  is 
only  those  having  for  th^r  object  the  safety 
and  welfare  of  the  public  which  justlQes  re- 
stricting a  use  of  property  by  the  owner. 
Curran  Co.  v.  Olty  of  Denver,  supra,  47  Colo. 
226,  107  Pac.  261,  27  L.  R.  A.  (N.  S.)  544; 
State  V.  Whitlock,  supra,  149  N.  C.  548,  63 
S.  B.  123,  128  Am.  St  Rep.  670,  16  Ann. 
Gas.  765;  Varney  et  aL  v.  WUliams,  155  Cal. 
318,  100  Pac.  867,  21  U  E.  A.  (N.  S.)  741, 
132  Am.  8t  Rep.  88;  City  of  Passaic  t.  Pat- 
erson  BlU  Posting.  A.  &  S.  P.  Co.,  72  N. 
J.  Law,  285,  62  Atl.  267,  111  Am.  St  Rep. 
676 ;  Commonwealth  t.  Boston  Adv.  Co.,  sn- 
pra. 

We  must  therefore  hold  that  the  restric- 
tions under  consideration  are  Invalid,  t>e- 
cawBe  they  have  no  relation  to  any  object 
which  the  municipality.  In  the  exercise  of 
its  police  power,  may  legally  accomplish;  and 
.are  unreasonable,  arbitrary,  and  oppressive. 
Aside  from  this,  the  ordinances,  in  the  par- 
ticulars involved,  violate  sections  3,  15,  and 
25  of  OUT  Bill  of  Rights,  which  provide: 

"Sec  8.  That  all  persons  have  certain 
natural  essential  and  inalienable  rights, 
among  which  may  be  reckoned  the  right  of 
enjoying  and  defending  their  Uvea  and  lib- 
erties; that  of  acquiring,  possessing  and 
protecting  property;  and  of  seeking  and  ol>- 
talning  thedr  safety  and  happiness." 

"Sec.  15.  That  private  property  shall  not 
be  taken  or  damaged  for  public  or  private 
use  without  just  compensation.   •   •   •  •» 

"Sec.  25.  That  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  pro- 
cess of  law.'* 

This  latter  section  Is  similar  to  tlie  four- 
teenth amendment  to  the  federal  Constltn- 
tion,  which  declares:  "  •  •  •  Nor  shall 
any  state  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

One  of  the  essential  elements  of  property 
is  the  right  to  Its  unrestricted  use  and  en- 
joyment ;  and,  as  we  have  seen,  that  use  can- 
not be  interfered  with  beyond  what  Is  neces- 
sary to  provide  for  the  welfare  and  general 
security  of  the  public.  Enforcing  the  provi- 
sions of  the  ordinances  In  question  does  not 
deprive  the  petitioner  of  title  to  his  lots.  He 
would  not  be  ousted  of  possession.  He  would 
still  have  the  power  to  dispose  of  them ;  but, 
although  there  would  be  no  actual  or  pl^yBi- 


cal  invasion  of  hit  posseaadon,  he  would  be 
deprived  of  the  right  to  put  them  to  a  legit 
Imate  use,  which  does  not  Injure  the  public 
and  this  without  compensation  o.-  any  provi- 
sion therefor.  This  would  clearly  dejHlve 
him  of  his  property  without  compensation, 
and  without  due  process  of  law,  which  our 
federal  and  state  Constitutions  not  only  in- 
hibit hut  which  would  be  repugnant  to  jus- 
tice, independent  of  constitutional  provisions 
on  the  subject  City  of  St  Louis  t.  Hill, 
116  Mo.  527,  22  S.  W.  861.  21  L.  R.  A.  226; 
Bill  Posting  Co.  T.  AtianUc  City,  supra: 
Commonwealth  r.  Boston  Adv.  Co.,  supra; 
City  &  County  of  Denver  v.  Rogers,  supra. 
For  these  reasons,  the  provisions  of  the  or- 
dinances involved  are  also  invalid. 

On  behalf  of  the  respondent  it  la  nrged 
that  mandamus  Is  not  the  proper  proceeding 
on  the  part  of  the  petitioner.  It  appears 
from  the  opinion  of  the  trial  judge  that  this 
question  was  not  urged  or  passed  upon  in 
the  court  below ;  and  for  this  reason  we  do 
not  deem  it  necessary  to  discuss  that  ques- 
tion on  review. 

^e  judgment  of  the  district  court  la  af* 
firmed. 

Judgment  affirmed. 

(54  Colo.  1171 
BAILET  T.  PEOPLBL 
(Supreme  Court  of  Colorado.  Biarch  8, 1918.) 

1.  HoMiciDK  (I  197*)  —  Self-defense  — Dx- 
FENSB  OF  Habitation— Belief  or  Dbrhd- 
ANT— "Justifiable  Homicide." 

Under  Rev.  St.  1908,  }  1632.  which  de- 
fines justifiable  homicide  a>  the  kUling  of  a 
human  being  in  necessary  self-defense,  or  ia 
the  defense  of  habitation  or  person  against 
cue  who  manifestly  intends,  by  violence,  to 
commit  a  known  felony  upon  the  person,  or 
against  any  person  mamfeatly  intending,  in  a 
violent  manner,  to  enter  the  habitation  of  an- 
other to  assanlt  or  do  personal  violence  to 
any  person  dwelling  or  being  therein,  the  de- 
fendant's belief,  or  what  muler  the  dream- 
stances,  he  might  have  reaaonable  cause  to  be- 
lieve, to  be  the  intendtm  of  deceased  i>  to  be 
considered,  aa  well  aa  the  inteatioo  ot  de- 
ceased. 

[Ed.  Note. — For  other  cases,  see  Homicide^ 
Cent  Dig.  S  422;  Dec  Dig.  |  197.* 

For  other  deflnlttons,  see  Words  and  niraa- 
es,  voL  4,  pp.  3910-3918.] 

2.  HowciDB  (I  278*)--QuEBnoir  nm  Just- 
Defense  or  Habitation  —  iHTBiTTioN  or 

Deceased. 

On  the  evidence,  in  a  prosecution  for  mur- 
der, held,  that  the  question  whether  deceased 
manifestly  intended  to  enter  defendant's  hab- 
itation in  a  violent  manner  and  for  the  purpose 
of  aBsaoltuiff  or  doing  personal  violence  to 
any  person  dwelling  or  being  therdn  waa  for 
the  jury. 

[Ed.  Note.— For  other  eases,  aee  HomiddSb 
Dec.  Dig.  S  278.*] 

3.  HouiciDK  (1  197*)— Dbfenu  OT  Habita- 
tion. 

A  husband,  without  warrant  or  authority 
and  over  the  protest  of  the  occupants,  baa  no 
such  right  to  enter  the  house  of  another  for 
,  the  purpose  of  talking  with  and  procuring  bia 
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irife,  againBt  her  wUl,  to  leave,  or  anr.  such 
right  to  nse  sacb  reasonable  force  and  persua- 
■ioD  as  may  be  neoeasary  to  cause  the  wife  to 
leave  the  bouse  of  her  mother  and  brother  and 
return  with  him,  so  as  to  deprive  the  brother 
from  ezerciBing  necessary  force  to  prevent 
injury  to  the  habitation  or  those  within  it. 

[Ed.  Note. — For  other  cases,  see  Homiddet 
Cent  Dig.  1  422;  Dec.  Dig.  S  197.*] 

4.  HiTBBAlirD  AND  WiR   (I  8*)— RiOHm  01 

Husband— GonTBOit  of  wim. 

A  husband  has  no  right  to  control  the  acts 
and  wiU  of  bis  wife  by  physical  force,  or  to 
have  the  custody  of  the  wife  against  her  wilL 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Gent  Dig.  SI  5-8;  Dec.  Dig.  |  8.*] 

6.  JuBT  (I  S4*)— Right  to  I^ual  bt  Jdbt— 

M  A  NSLAUOHTEB. 

Since  the  Constitution  and  lam  of  the 
state  provide  a  jury  trial  for  a  person  charged 
with  murder,  it  is  for  the  jury  alone  to  deter- 
mine the  weight  of  the  evidence  and  the  cred- 
ibility of  the  witnesses,  bo  tliat,  where  there 
.  is  testimony  tending  to  reduce  the  homicide  to 
inanBlaughter,  the  taking  of  that  issue  from 
the  jury  is  an  iufringement  of  defendant's 
right  to  a  jury  trial. 

[Ed.  Note. — For  other  cases,  see  Jury,  Gent. 
Dig.  Si  233-235;  Dec  Dig.  S  34.*] 

6.  HoiciciDB  (f  197*)— ADHiasiBiLiTT  or  Evi- 

DEKCB— PXEVIOUS  QUABBEU  AITD  IlX  FML- 

ING— HOSBAKD  AND  WiFE. 

In  a  trial  for  a  murder  committed  as  de- 
ceased was  attempting  at  night  to  enter  the 
house  of  his  wife  s  mother  and  brother,  the 
defmdant,  to  which  the  wife  had  fled  after  a 

?[aarrel  with  deceased,  and  in  which  the  de- 
ense  was  defense  of  habitation  and  those 
therein,  evidence  as  to  the  wife's  brutal  and 
abusive  treatment  by  deceased,  known  to  de- 
fendant, and  threats  qf  deceased  to  kill  both 
her  and  defendant,  was  admissible. 

[Ed.  Note. — For  otlier  cases,  see  Homicide, 
Cent.  Dig.  S  422;  Dec.  Dig.  i  197.*] 

7.  HouicxDE  (|197*)— AdiossibiijttofEti- 
dbnck— SKLF-Ds^ra  —  Afpbbhension  of 
Dangeb. 

In  such  trial,  evidence  as  to  the  defend- 
'    ant's  state  of  mind,  and  as  to  his  apprehen- 
sion of  the  dea^na  of  the  decaased,  was  like- 
wise admissible. 

[Ed.  Note.~For  other  cases,  see  Homldde, 
Cent.  Dig.  S  422;  Dec.  Dig.  f  197.*] 

&  HoHiciDE  (1 197*)— AdhxsszbiijttofBti- 
dbnce— Chabactbb  AND  Habiib  of  De- 
ceased. 

In  a  trial  for  a  murder  committed  while 
deceased  iras  attempting  at  night  to  enter  the 
house  of  bis  wife's  mother  and  brother,  the 
defendant,  to  which  the  wife  had  fled  after  a 

Suarrel  with  deceased,  and  in  which  tlie  de- 
ense  was  the  defense  of  habitation  and  those 
therein,  the  exclusion  of  defendant's  evidence 
showing  the  reputation  of  the  deceased  as 
quarrelsome  and  dangerous  was  error,  especial- 
ly where  the  court  afterwards  allowed  the 
atate  to  put  in  evidence  tending  to  show  that 
his  repatation  in  that  respect  was  good. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  S  422;  De&  Dig.  g  197.*] 

0.  CBiiaNAX.  Law  (S  700*)— Duties  of  Pbos- 
EGUTiNo  Attobnet— Conduct  of  Gbuqnal 
Cases. 

The  prosecuting  attorney  la  required,  not 
merely  to  execute  jastice,  but  to  preserve  in- 
tact all  the  sanctions  of  public  law  and  liberty ; 
and,  no  matter  bow  guilty  a  defendant  may  be 
Id  his  opinion,  he  is  bound  to  see  that  no  con- 
viction is  had  except  in  strict  conformity  to 


law,  particularly  where  the  defcadaat  Is'  de- 
fended as  a  poor  person. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  S  1658;  Dec.  1^.  S  700.*] 

Error  to  District  Court,  City  and  Count} 
of  Denver;  George  W.  Allen,  Juctga 

Joseph  E.  Baiiey  wan  convicted  of  marder 
in  the  first  degree,  and  be  brings  error.  Re 
versed  and  remanded. 

T.  J.  O'Donnell,  J.  W.  Graham,  Canton 
O'Donnell,  and  Willis  Stfdger,  all  of  Denver, 

for  plaintiff  In  error. 

SCOTT,  J.  Joseph  E.  Bailey,  dtfendant 
In  error,  vras  convicted,  in  the  district  court 
of  the  dty  and  county  of  Denver,  on  the 
charge  of  the  murder  of  Eugene  H.  Smith. 
The  verdict  was  that  of  murder  In  the  first  de- 
gree. The  wife  of  Smith  was  a  sister  of  the 
defendant,  Bailey.  The  homicide  occurred 
on  the  18th  day  of  July,  1910.  It  appears 
that  because  of  a  quarrel  between  Smith  and 
his  wife,  and  of  the  violent  beating  and 
abuse  of  her  by  Smith  on  the  15th  day  of 
July,  the  wife  with  her  two  children  left 
home  and  took  refuge  with  her  mother  at  the 
house  where  the  defendant  and  his  wife  re- 
sided. This  seems  to  have  been  but  one  o:' 
many  similar  occurrences.  At  about  10 
o'clock  on  the  evening  of  the  18th,  Smith  call- 
ed over  the  telephone  demanding  that  he  be 
permitted  to  talk  with  his  wife,  which  was 
refused  by  the  mother,  who  answered  the 
telephone,  whereupon  Smith  replied  with  vUe 
and  abusive  language,  which  caused  the 
mother  to  hang  up  the  receiver.  About  IS 
minutes  after  this,  Mrs.  Smith's  little  boy, 
by  a  former  marriage,  who  was  In  the  yard 
for  the  purpose  of  sleeping  there,  and  who 
had  heard  his  grandmother  talk  over  the  tel- 
ephone, came  running  into  the  bouse  and 
shouted  to  his  mother  that  be  (meaning 
Smith)  was  coming.  It  seems  that  all  of  the 
occupants  of  the  house  had  at  the  time  re- 
tired, or  were  in  the  act  of  retiring.  Upon 
hearing  the  boy's  cry,  Mrs.  Smith  ran  Into 
the  bedroom  occnpied  by  the  def«idant  and 
his  wife  and  called  to  him. 

Mrs.  Snilth's  testimony  npon  this  point  is, 
in  substance,  as  follows:  "I  looked  out  of 
the  window,  looked  northward.  I  was  un- 
dressed to  go  to  bed.  He  was  under  the  arc 
llghts.  He  was  almost  running.  He  waf= 
just  plunging,  Just  coming  In  a  Jump  lik< 
that  [Indicating].  It  frlghtraed  me  so. 
could  see  from  his  appearance  that  be  was  In 
a  very  angry,  bad  mood,  and  I  ran  to  my 
brother's  bedroom  door  and  called  to  him 
tbat  there  he  came.  I  said  to  my  brother, 
'Get  up  out  of  bed,  yes,  there  he  comes,'  and 
I  said,  'For  God's  sake,  don't  let  him  come 
In  here.  If  you  do,  be  will  kill  the  whole 
family.   He  will  kill  Mother  and  me.'  " 

The  defendant  thereupon  arose  from  his 
tied,  secured  a  revolver,  and  called  out  to 
Smith  through  the  window,  demanding  that 
be  should  not  come  into  Uie  yard.  He  then 
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went  from  hla  bedroom  into  a  room  from 
which  a  door  opened  upon  a  porch,  and  upon 
whldi  Smith  was  entering.  The  defendant 
called  to  Smith,  It  appears,  four  times,  and 
demanded  that  be  shoxild  not  come  In.  In  re- 
ply to  either  the  Qrst  or  second  request. 
Smith  said,  "I  will  come  In  and  get  the  whole 
God  damned  push  of  70a."  Smith  finally 
opened  the  screen  door  as  If  coming  In,  when 
the  defendant  said,  "I  teU  you,  for  Ood's 
salce.  don't  try  to  enter  tiiiis  side  porch  or  the 
house.  If  yon  do, .  I  will  shoot  yon."  About 
this  time  the  defendant  fired  the  shot  that  re- 
sulted in  the  death  of  Smith.  The  6e£mA- 
ant  was  crippled  in  his  right  hand  from  an 
injury  recently  sustained,  and  was  compelled 
to  nse  the  retolrer  with  his  left  hand.  Smith 
was  a  very  large  and  powerful  man,  much 
larger  than  the  defendant 

It  appears  that  earlier  tn  the  day  B.  L. 
McDonald,  a  brother-in-law,  at  the  request  of 
Mrs.  Smith,  went  to  Smith  to  see  If  an  ad- 
justment of  their  trouble  could  not  be  had, 
and  at  which  time  Smith  said,  "WeU,  if  she 
will  come  back  and  live  with  me  and  do  just 
as  I  say,  I  will  lire  with  her;  and  If  she 
won't,  God  damn  her,  I  will  kill  her." 

A  witness  named  Tyler,  who  was  at  the 
time  living  at  the  house  of  the  Smiths,  also 
testified  that:  "On  the  morning  of  the  shoot- 
ing, Smith  showed  me  a  gun  and  said,  *It 
was  a  God  damn  good  thing  you  got  me 
drunk  last  night,  or  I  would  have  gone  down 
and  cleaned  out  the  whole  God  damn  push. 
Smltli  came  home  on  the  morning  of  the 
18th  of  July  [the  day  of  the  shooting]  about  2 
o'clock.  He  had  been  drinking.  He  came  In- 
to my  room  and  raised  a  fuss  with  me,  struck 
me,  and  used  [the  witness  repeats  vile  lan- 
guage of  deceased  toward  himl.  I  had  a  38 
revolver  under  my  pillow.  I  drawed  the  gun 
on  blm  and  stood  back  on  the  opposite  side 
of  the  bed  until  I  conld  get  down  the  stair- 
way; and,  when  I  got  down  the  stairway,  I 
got  out  and  stayed  out  the  rest  of  the  night. 
Mrs.  Smith  wasn't  there,  just  I  and  Smith." 

There  are  many  assignments  of  error ;  but. 
Inasmuch  as  the  case  must  be  reversed  by 
reason  of  certain  prejudicial  Instructions  giv- 
en. It  will  not  be  necessary  to  consider  other 
assignments. 

[1]  The  court,  over  the  objection  of  the  de- 
fendant, gave  instructions  Nos.  10  and  21, 
which  are  so  dearly- erroneous  and  prejudi- 
cial to  the  rights  of  the  defendant,  and  are 
so  closely  connected  in  their  subject-matter, 
as  to  make  It  convenient  to  consider  them  to- 
gether. These  in  tall  are  as  follows: 

"No.  10.  TTiat  if  you  believe  from  the  evi- 
dence  that  the  deceased,  Eugene  H.  Smith, 
attempted  to  enter  the  house  of  Joseph  E. 
Bailey  or  his  mother,  wherein  he  resided, 
and  that  at  the  time  he  attempted  to  enter 
the  same  he  feloniously  Intended  to  assault 
or  kill  any  of  the  Inmates  thereof,  then  you 
are  instructed  that  the  doctrine  that  every 
man's  house  is  his  own  castle  would  aj^ly, 
and  the  defendant  Josej^  U  Bailey  is  not 


required  undw  the  law  to  retreat  txom  tiw 
position  or  stand  which  he  had  takoi;  hut 
upon  the  other  hand.  If  yoa  believe  that 
the  said  Smith  attempted  to  enter  the  said 
house  for  the  purpose  of  conversing  with 
and  Indudng  his  wife  to  leave  the  said 
house,  or  for  the  purpose  of  using  physical 
force  In  endeavoring  to  do  so,  and  bad  no  In- 
tention of  injuring  or  attempting  to  injure, 
any  of  the  inmates  of  the  said  house  further 
than  to  exercise  a  reasonable  sui>erTiaion  and 
control  over  his  wife  anA  her  conduct,  then 
you  are  instructed  that  there  is  no  self-de- 
fense in  this  case,  and  no  justifiable  killing, 
and  the  said  Joseph  Bailey's  killing  of  the 
deceased  was  unlawful,  unless  you  believe 
from  the  evidaice  that  the  drcnmstancee  at- 
tending the  entry  Into  the  house  was  of  sucb 
a  character  as  would  lead  a  reasonable  man, 
under  like  circumstances,  to  b^lcnre  that  he 
or  the  Inmates  of  the  said  house  w«re  about 
to  receive  great  bodily  Injury." 

"No.  21.  The  court  Inatmets  the  inrj  that 
the  deceased,  Bugsie  H.  Smith,  aa  the  hus- 
band of  the  sister  of  the  defendant,  Joseph 
E.  Bailey,  had  a  right  to  exercise  such  rea- 
sonable cdntrol  over  her  as  was  necessary  to 
conduce  to  the  proper  establishment  and 
maintenance  of  his  household  as  the  head  of 
a  family,  and  as  such  husband  had  a  ri^t 
to  enter,  in  a  lawful  manner,  the  house  or 
houses  of  any  person  whomsoever  for  the 
purpose  of  talking  with  and  procuring  bis 
said  wife  to  leave  the  said  house,  if  he  so  de- 
sired, and  had  a  right  to  use  such  reasonable 
force  and  persuasion  as  was  necessary  td  In- 
duce her  to  leave  the  house  of  her  mother 
and  come  back  to  her  home  with  him;  and  no 
person,  not  even  her  brother,  Jos^h  E.  Bai- 
ley, had  a  right  to  Interfere  with  blm  In  the 
exerdae  of  sdch  reasonable  force  or  persua- 
sion; and  If  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  deceas- 
ed, Eugene  H.  Smltb,  left  bis  home  on  tbe 
evening  ot  July  18th,  and,  af  t^  tel^onlng 
to  the  house  of  Mrs.  Bailey,  went  there  for 
the  purpose  of  seeing  his  wife  and  talking 
with  her  and  endeavoring  to  persuade  and 
induce  hex  to  leave  the  house  of  tbe  said 
Mrs.  Ball^,  hw  mothor,  or  to  talk  over  th^ 
family  affairs  and  difficulties,  and  that  he 
had  no  intention  to  Inflict  bodily  harm  w  in- 
jury upon  the  ^Krsons  in  said  house,  then 
you  are  luBtmcted  that  there  la  no  selfnle- 
fense  In  this  case,  and  no  justlflcation  for 
the  killing  of  said  Eugene  H.  Smith  by  the 
said  Jos^h  E,  Bailey." 

These  instructions  not  only  announce  snch 
palpable  misstatement  of  the  taw  as  to  prej- 
udice the  rights  of  the  defendant,  but  go  to 
tbe  extent  of  proclaiming  a  doctrine  concern- 
ing the  relation  of  husband  and  wife  aa  to 
appear  nothing  less  than  monatrooa  at  this 
period  of  our  dvillzation. 

The  jury  are  here  told  that,  In  order  that 
the  doctrine  of  self-defense  may  apply,  they 
must  believe  from  the  evidence  Uiat  Smith  at- 
tempted to  enter  the  boose  of  defendant  and 
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also  that  at  that  ttme  he  feloniously  intend- 
ed to  assaalt  or  kill  any  of  the  Inmates. 
Thl«  la  not  the  law.  It  Is  not  the  state  of 
the  mind  of  the  deceased  alone  which  the 
Jury  are  to  consider,  but  of  the  defendant  as 
well.  That  in  to  say,  what  the  defendant  be- 
liered,  or  what,  under  all  the  clrcumstancee, 
he  might  have  reasonable  cause  to  b^eve  to 
be  the  Intention  of  the  deceased. 

These  Instructions  are  the  equivalent  of 
a  denial  of  the  ray  r^ht  of  self-defraise.  as 
defined  and  provided  by  our  statute.  Section 
1632,  Revised  Statutes  1908,  provides:  "Jus- 
tifiable homicide  Is  the  killing  of  a  human 
being  In  necessary  self-defense  or  In  the  de- 
fense of  habitation,  property  or  person 
against  one  who  maulfeetly  Intends  or  en- 
deavors by  violence  or  surprise  to  coDunit  a 
known  felony,  such  as  murder,  rape,  robbery, 
burglary  and  the  like,  upon  either  person  or 
property,  or  against  any  person  or  persona 
who  manifestly  Intend  and  endeavor  in  a  vi- 
olent, riotous  or  tumultuous  manner  to  enter 
the  habitation  of  another  for  the  purpose  of 
assaulting  or  oCTerlng  personal  violence  to 
any  person,  dwelling  or  being  therein." 

t2]  The  evidence  clearly  Justified  the  sub- 
mlsdon  to  the  Jury  of  the  question  as  to 
whether  or  not  the  deceased  was  a  person 
who  manifestly  intended  and  endeavored,  in 
a  violent,  riotous,  or  tumultuous  manner,  to 
enter  the  habitation  of  the  defendant  for  the 
purpose  of  assaulting  or  offering  personal  vi- 
olence to  any  person  dwelling  or  being  therein. 

[I]  Instruction  No.  21,  without  qualifica- 
tion, declares,  in  substance,  that  a  husband 
without  warrant  of  authority,  and  over  the 
protest  of  the  occupant,  has  a  right  to  enter 
the  honse  or  houses  of  any  person  wbomso- 
vnr  for  the  purpose  of  talking  with  and  pro- 
curlng  his  wife,  and  against  her  will,  to  leave 
such  honse,  if  he  so  desires.  This  is  not  now 
and  never  was  the  law  in  this  country.  It 
It  a  repudiation  of  every  reasonable  concep- 
tion of  the  law  of  domicile  and  the  right  of 
habitation.  Neither  a  husband  nor  any  oth- 
er  person  has  such  rlghL  It  strikes  at  the 
T«y  foundation  and  sanctity  of  home  life. 
It  gives  license  to  every  drunken  vagabond 
or  otlker  evil  person  to  invade  the  privacy  of 
every  man's  home.  It  would  destroy  tbe  mor- 
al, oonstitntlonftl,  statutory,  and  eommra- 
law  right  of  def^ise  of  habitation.  It  Is 
tme  the  instruction  declares  the  entrance 
maBt  be  In  a  lawful  manner.  But  there  can 
be  no  such  thing  as  lawful  entrance  under 
such  circumstancea. 

But  Um  part  of  the  paragraph  <tf  the  instruc- 
tion following  la  even  more  shocking.  Here 
the  Jury  are  told  that  a  husband  may,  over 
the  protest  of  the  occupant  of  the  house,  and 
0T«r  the  protest  of  the  wife  of  the  husband 
so  entering,  not  only  enter  any  man's  honse, 
but  baa  a  right  also  to  nstt  sudti  reasonable 
force  and  persuaslra  as  may  be  necessary 
to  cause  the  wife  to  leave  the  house  of  her 
mother  and  come  back  to  bis  home  with  him, 
and  that  no  person,  nxA  eran  her  brother,  has 


a  right  to  Interfere  with  him  In  the  enrdse 
of  such  reasonable  force  or  persuasion.  The 
use  of  the  word  "force"  In  connection  with 
the  word  "persuasion"  can  refer  to  physical 
force  only;  and  the  extent  of  this  force  is 
thus  limited  only  by  the  necessity  of  the  case 
In  ordw  to  so  secure  the  possession,  control, 
and  abduction  of  the  person  of  the  wife,  and 
all  this  as  against  h»  will,  ber  fear,  and 
ev&i  the  apparent  danger  of  her  life.  In 
other  words,  if  this  be  the  law,  whatever 
may  be  the  circumstances,  the  defendant  was 
absolutely  without  rl^t  to  defend  his  home 
and  his  near  relativea  from  the  threatened 
assaults  and  brutally  of  an  Infuriated  and 
drunken  husband,  at  whose  will  the  home  la 
to  be  made  the  place  of  riot  and  the  occu- 
pants to  suffer  mental  distress,  probable 
assault,  and,  as  indicated  by  the  testimony 
in  this  case,  possible  murder.  Such  is  not, 
and  can  never  be,  the  law  in  a  civilised 
country. 

[4]  This  assertion  of  the  right  of  a  hus- 
band to  control  the  acts  and  will  of  his  wife 
by  physical  force  cannot  be  tolerated.  The 
prejudicial  effect  on  the  defoidant's  rights 
by  these  Instructions  is  too  palpable  to  re- 
quire comment 

Counsd  for  defendant,  in  their  very  excel- 
lent brief,  have  dted  many  cases  bearing  up- 
on this  question.  Among  these  is  that  of  the 
I^llsh  case  of  Queen  v.  Jadcson,  Dlv.  1, 
1891.  TtiB  was  a  case  where  a  husband  un< 
dertook  to  restrain  the  liberty  of  bla  wife  by 
forcibly  keying  her  in  his  own  home  httex 
Ae  had  declined  to  further  live  with  him. 
The  decision  of  the  court  in  that  case  may 
be  epitomized  in  the  statement  of  Hr.  Helm- 
er  Gollins,  Q.  C,  as  follows:  "The  contention 
of  the  husband  would  result  In  the  reintro- 
ductlon  into  society  of  private  war,  for  the 
male  relations  of  a  wife  would  naturally, 
if  at  hand,  be  likely  to  resist  her  capture  bj 
the  husband.  The  contention  for  the  hns< 
band  involves  wholly  untenable  propositions. 
First,  It  Involves  that  the  husband  may  take 
IMssession  of  the  wife's  person  by  forces 
though  no  process  of  law  could  glre  him 
such  possession  of  her.  Tbsxe  never  was 
any  process  of  law  for  seising  ari  banding 
over  the  wife  to  the  husband.  •  -  •  a 
husband  has  no  snA  right  at  commoo  law  to 
the  custody  of  his  wlfsi  It  Is  inconoetraUe 
that  the  husband  should  be  ntltled  to  do 
force  for  hims^  that  whl^  the  law  cannot 
ttiforce  In  his  favor." 

In  rulgham  v.  State,  46  Ala.  148,  the  rule 
Is  stated  as  follows:  "But  in  person  the  wife 
Is  entitled  to  the  same  protection  of  the  law 
that  the  husband  can  invoke  for  himself. 
She  is  a  citlsen  of  the  state;  and  Is  entitled, 
in  person  and  In  property,  to  the  fullest  pra 
tecUon  of  the  laws.  Her  sex  does  not  de> 
grade  her  below  the  rank  of  the  highest  in 
the  oommonwealth.** 

In  State  t.  Oliver,  70  N.  0.  61,  It  Is  said: 
•*We  may  assume  that  the  old.  doctrine  that 
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a  bnsband  had  a  right  to  whip  his  wife,  pro- 
Tided  be  used  a  switch  no  larger  than  his 
thnmb,  is  not  law  In  North  Carolina.  In- 
deed, the  courts  have  advanced  from  that 
barbarism  until  they  have  reached  the  posi- 
tion that  the  husband  has  no  right  to  chas- 
tise hla  wife  under  any  circumstances." 

Again,  in  Buckingham  t.  Buckingham,  SI 
Mich.  89,  45  N.  W.  504,  the  same  doctrine  is 
declared:  "There  woald  seem  to  be  no  legal 
principle  which  would  prerent  her  from 
voluntarily  deserting  her  husband  and  aban- 
doning her  homestead.  She  Is  in  no  sense 
the  slave  of  her  husband,  and  Is  so  far  the 
master  of  her  own  will  that  she  has  liberty 
to  remain  with  her  husband,  or  go  from  him, 
as  she  pleases;  and  he  has  no  legal  remedy 
to  compel  her  to  return.** 

In  State  v.  Conally,  3  Or.  60,  the  principle 
Is  stated  as  follows:  "If  Mrs.  HIU,  the  wife 
of  the  deceased,  having  reasonable  ground 
to  apprehend  persona]  violence  at  the  hands 
of  her  husband,  sought  a  temporary  refuge 
in  the  defendant's  house,  and  the  deceased, 
being  forbidden,  sought  to  enter,  then  either 
the  defendant  or  his  wife  had  a  right  to 
use  all  necessary  force  to  prevent  him  from 
entering." 

And  In  Commonwealth  v  McAfee,  108 
Mass.  459,  11  AuL  Rep.  383,  we  find  a  very 
dear  and  compreheuslve  statement  of  the 
rule:  "It  may  be  stated,  however,  that  under 
modem  legislation,  as  well  as  Judicial  opin- 
ions, that  fiction  of  legal  unity  by  which  the 
separate  existence  of  the  wife  in  a  1^1 
sense  Is  denied  Is  exploded.  Her  person  Is 
as  sacred  as  that  of  the  husband,  and  the 
protection  afTorded  by  law  to  the  one  should 
not  be  denied  to  the  other.  In  fact,  courts 
of  e^itj  have  always  recognized  the  sepa- 
rate existence  of  the  wife  In  reference  to 
her  sole  and  separate  estate;  and  to  say 
that  a  court  of  law  will  recognize  in  the 
husband  the  iwwer  to  compel  his  wife  to 
obey*  his  wlsbes,  by  force  If  necessary.  Is  a 
relic  of  barbarism  that  lias  do  place  in  an 
enlightened  clvlization.'* 

Many  additional  authorities  are  cited  to 
the  same  effect 

[i]  Instruction  No.  25  was  as  follows: 
'*Mo.  25.  Yon  are  Instructed  that  there  is  no 
man^nghter  in  this  case." 

And  again,  instmctlon  No.  26  contains  the 
following:  "Ton  are  inatmcted  that  uuAer 
the  Instmctiona  in  this  case,  and  the  evi- 
dence, you  are  at  liberty  to  find  the  following 
verdicts:  Hnrder  In  the  first  degree,  murder 
In  the  second  degree,  or  not  gollty." 

Under  the  testimony,  thta  was  clearly'  ma- 
terial error.  This  subject  was  exhaustively 
dlscoBSed  by  Mr.  Justice  Gabbert  In  the  re- 
cent ease  of  Henwood  t.  People,  129  Paa 
1010,  decided  at  this  term  of  court,'  and  It  in 
only  necessary  to  dte  this  authority  without 
a  repetition  of  the  argument  Considering 
the  testimony  in  this  case  in  comparison  with 
the  drcnmstances  there^  we  cannot  escape 


the  oonclnahm  of  error  in  the  giving  of  these 
Instnustiona.  This  becomes  more  apparent 
when  we  cuidder  the  testimony  offered  by 
the  defendant  and  refused  by  the  court 

[C,  71  In  line  with  the  court's  theory,  as  out- 
lined In  the  instructions,  testimony  compot«it 
and  vital  to  defendant's  defense  of  self-de 
fense  was  refused  and  stricken  out  Tbls 
line  of  testimony  is  sufficiently  indicated  by 
the  statement  of  defendant's  counsel  as  to 
what  he  desired  to  prove  as  follows :  **I  want 
to  show,  prior  to  the  night  of  the  Tf1i»ng  and 
since  the  marriage  of  the  deceased  to  Mrs. 
Smith,  the  sister  of  the  defendant,  that  there 
have  been  repeated  and  continued  acts  of 
brutality  on  the  part  of  the  deceased ;  that 
these  acts  were  made  known,  and  Uie  results 
of  them,  to  the  defendant ;  that  the  deceased 
had  made  threats  to  take  the  life  of  both  the 
sister  of  the  defendant  and  the  defendant 
himself;  that  on  the  day  of  July  15,  1910, 
there  was  a  fight — a  row  occurred  in  the 
house  of  Smith — at  that  time  be  Jumped  up- 
on the  abdomen  of  his  wife  and  caused  hem- 
orrhages, which  afterwards  necessitated  an 
operation;  that  Mrs.  Smith  left  his  house 
and  fled  to  the  house  of  the  defendant  for 
protection,  as  she  had  done  oftentimes  be- 
fore; and  I  warn  to  show  that,  also  to  show 
the  state  of  mind  that  the  defendant  was  in, 
and  the  apprehension  he  might  have  as  to 
the  designs  of  the  deceased."  And  again: 
"I  want  to  ask  qnestlons  of  this  witness,  and 
other  witnesses,  which  show  the  probability 
of  whether  or  not  Mr.  Smith  was  the  aggres- 
sor; and  I  want  to  ask  this  witness  every- 
thing that  Mrs.  Smith  would  have  been  al- 
lowed to  testify  to  were  she  the  defendant 
and  what  he  knew  of  prior  to  the  time  of  tbe 
shooting." 

The  court,  in  the  instructions  and  In  the 
rejection  of  testimony  offered,  has  overlooked 
the  right  of  the  brother  to  use  such  force  as 
may  be  necessary  for  the  protection  of  tbe 
persMi  and  life  of  hla  sister,  as  well  as  a 
c(Hislderation  of  the  sadden  passion  that  may 
be  aroused  in  such  a  case.  Campbell  t.  Com- 
monwealth. 88  Ky.  402,  U  S.  W.  290,  21  Am. 
St.  Rep.  348. 

The  defendant  complains  and  assigns  as 
error  the  conduct  of  the  d^ty  district  at- 
torney and  tbe  court  It  is  not  necessary  to 
go  into  detail  in  this  matter,  nor  to  especially 
consldw  it  In  that  lli^t;  but  some  of  tbe 
acts  of  both.  In  this  regard,  were  nnusoal, 
uncalled  fOr,  and  manifestly  unfair. 

[I]  The  refusal  of  the  court  to  permit  the 
defendant  to  show  the  general  reputation  of 
the  deceased  In  the  neighborhood  In  which 
he  lived,  as  to  being  qnarrelaome  and  danger- 
ous, was  worse  than  error.  Considering  die 
well-known  state  of  the  low  in  this  regard, 
this  was  inexcusable.  But  atlU  more  griev- 
ous was  that,  after  the  court  bad  rejected 
such  testimony.  It  permitted  tbe  depnly  dls* 
trlct  attorney  to  introduce  teatlmony  In  re- 
buttal tending  to  show  the  T^pntatlon  ct  tbe 
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deceased  In  this  respect  to  be  food.  Citation 
of  authorities  as  to  these  matters  Is  not  re- 
quired. 

[t]  Very  much  of  the  coodact  of  the  dep- 
uty district  attorney  upon  the  trial  was  un- 
fair at  least,  If  not  reprehensible.  For  In- 
stance, he  asked,  and  was  permitted  to  ask, 
questions  of  witnesses  which  by  Insinuation 
and  Innuendo,  tended  to  reflect  upon  the  moral 
character  of  the  home  of  the  defendant  and 
bis  mother,  when  there  was  not  a  scintilla 
of  testimony  to  Justify  these  questions.  This 
court  in  Rltchey  t.  People,  23  Colo.  314,  47 
.Pac.  272,  384,  has  approved  Mr.  Wharton's 
statement  of  the  dnty  of  a  prosecutlnK  attor- 
ney In  the  trial  of  criminal  cases:  "It  Is 
scarcely  necessary  to  add  that  a  prosecuting 
attorney  is  a  sworn  officer  of  the  govern- 
ment, required  not  merely  to  execute  Justice, 
but  to  preserve  Intact  all  the  great  sanctions 
of  public  law  and  liberty.  Mo  matter  how 
guilty  a  defendant  may  in  his  opinion  be,  he 
is  bound  to  see  that  no  conviction  shall  take 
place,  except  in  strict  conformity  to  law.  It 
is  the  duty.  Indeed,  of  all  counsel  to  repudi- 
ate chicanery  and  appeal  to  unworthy  preju- 
dice in  the  discharge  of  their  high  office ;  but 
eminently  is  this  the  case  with  public  officers, 
elected  as  representing  tbe  people  at  large, 
and  Invested  with  the  power  which  belongs 
to  official  rank,  to  comparative  superiority 
In  experience,  and  to  the  very  presnmptlon 
here  spoken  of  that  they  are  independent 
officers  of  state."  Fartlcniarly  should  this 
be  his  course  of  conduct  in.  a  ease  like  tlds, 
whore  the  defendant  Is  In  poverty  and  de- 
fended as  a  i>oor  i>erson.  It  Is  such  conduct 
upon  tbe  part  of  officials,  Intrusted  with 
power  to  enforce  the  law,  as  appears  In  this 
case,  that  breeds  discontent,  subjects  courts 
to  criticism,  and  provokes  contempt  of  the 
law. 

The  Judgment  is  reversed,  and  tbe  case  re- 
manded. 

MUdSER,  J.,  concurs.  GARRIOUES,  J., 
ctmcnrs  ifi  tbe  reversal  of  tbe  case  upon  the 
croand  that  the  Instmctlons  w«%«rroneons. 
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(Supreme  Court  of  Colorado^    March  8,  1913.) 

1.  CanaifAi.  L&w  (|  1024*)— Appkax^Riohi 
OF  Staib. 

A  writ  of  error  will  not  lie  at  the  Instance 
of  tbe  state  in  a  crimioal  case,  unless  clearly 
anthoriied  by  statute. 

{Ed.  Note.— For  other  cases,  see  CrlmlDsl 
Law,  Cent  Dig.  U  2099-2014;  Dae,  Dig.  | 
10S4.*] 

2.  CuuHAX.  Law  (|  1024*)— Affkal— Right 
TO  Rbvikw— Right  of  Statb. 

Where  the  court  of  its  own  motlou  dis- 
missed a  larceny  proseeotloD,  on  the  ground, 
based  upon  tacts  "(rithin  the  judge's  knowledge, 
but  outttde  the  record,  that  accused  was  only  an 
accessory  and  could  not  be  tried  after  the  dli 


charge  of  his  principals,  Its  action  was,  in  legal 

effect,  based  upon  a  plea  in  bar  Interposed  by  .it- 
self, so  that  vie  state  could  have  tbe  judgment 
of  dismissal  reviewed,  under  Rev.  St.  U08,  | 
1997,  permitting  writs  of  error  <m  beh^  of  the 
people  to  reriew  criminal  Judgments  upon  ques- 
tlona  of  law  arising  upon  pleas  in  bar. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2699-2614;  Dec  Dig.  | 
1024.*] 

3.  Cbiicinai.  Law  (|  802*)— Tbial—Discon- 

TINUANCK  OF  PBOOBSDinOB— AuTHOSITT  OF 

Judge. 

That  the  district  attorney  bad  dismissed  a 
prosecution  against  the  principals  in  larceny 
did  not  authorize  tbe  court,  over  liis  objection, 
to  discharge  an  accessory  wituoot  setting  tha 
case  for.  trial,  even  If  an  accessory  cannot  be 
tried  after  the  principal's  discharge ;  the  district 
attorney  alone  having  authority  to  order  the 
proceedings  dismissed  In  advance  oi  tiiaL 

[Ed.  Note.— For  other  cases,  see  Crlmtnal 
Law,  CenL  Dig.  H  688-697 ;  Dec.  Dig.  f  802.*] 

Husser,  a  and  Scott  and  Bailej,  ti^  dhi^ 
aenting. 

En  Banc.  Error  to  District  Court,  Lake 
County;  Charles  Qa vender,  Judg& 

August  Zobel  was  charged  with  larc^ 
of  ores,  and  Judgment  was  rendered  dismiss- 
ing the  prosecution,  and  the  People  bring 
error.  Reversed  and  remanded. 

The  distriM  attorney  of  the  Fifth  ludldar 
district. filed  an  information  against  the  de- 
fendant in  error,  charging  him  with  the 
larceny  of  ores.  Two  others  were  also  charg- 
ed with  title  larceny  of  these  ores,  whether 
In  tbe  same  or  other  InformatlODS  Is  not  al- 
together clear;  but  that  la  not  material 
Subsequently,  In  the  same  district  conrt  in 
which  these  criminal  proceedings  were  Insti- 
tuted, and  before  tbe  same  presiding  judge,  a- 
dvll  action  against  these  parties  for  the  re- 
covery of  tbe  value  of  the  ore  so  cliarged  to 
be  stolen  was  tried,  and  a  Judgment  render- 
ed against  them.  Thereafter  the  criminal 
proceedings  against  defendants  other  than' 
Zobel  were  dismissed  by  the  district  attorney 
upon  their  promise  to  give  evidence  against 
Zobel.  Later  the  district  attorney  made  a> 
motion  to  fix  a  time  for  the  trial  of  Zobel,^ 
when  the  presiding  Judge  said  to  the  district, 
attorney  that  he  liad  already  heard  the  evi- 
dence In  tbe  dvll  action,  and  tbwefrom  it 
appeared  that  tbe  defendants  against  whom 
the  charge  had  been  dismissed  were  the  prin-« 
dpals  in  the  crime  and  Zobel  only  an  acces- 
sory, and,  as  the  prindpels  had  been  discharge 
ed  by  the  district  attorney,  Zobel,  as  acces- 
sory, could  not  thereafter  be  tried.  The  Judge 
thereupon,  over  tbe  objection  and  against  the 
protest  of  the  district  attorney,  and  notwlUin 
standing  the  tatter's  statement  that  he  had 
other  evidence  of  Zobel's  guilt  than  that  proi 
du(^  at  the  triaV  of  the  dvil  action,  dlsmlssi 
ed  the  criminal  charge  against  Zobel,  discharge 
ed  him,  aud  released  his  bondsmm.  To  review 
this  action,  tbe  district  attorney  luu  brought 
the  case  to  this  court  for  review  on  error,  un^' 
der  and  by  virtue  of  the  provisions  of  section 
:  1987,  R  S.  180%  which,  so  fkr  as  material 
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to  any  qne8tl<m  IdtoItcO,  is  u  foUows: 
"*  •  •  Writs  of  error  shaU  lie  on  be- 
half of  the  state  or  the  people  to  reriew  de- 
ckdons  of  the  trial  court  In  any  criminal  case 
opon  qnestloiifl  of  law  arising  upon  the  trial, 
mottoDS  to  quash,  demurrers,  pleas  In  bar, 
pleas  In  abatement,  motions  Id  arrest  of 
Judgment,  or  where  a  statute  is  declared 
unconstitutional :  *  *  *  Provided,  that 
nothing  in  this  act  shall  be  construed  so  as 
to  place  a  defendant  in  Jeopardy  a  second 
time  for  the  same  offense." 

On  behalf  of  the  people  the  district  attor- 
ney contends  that  the  dismissal  of  the  action 
and  the  discharge  of  Hie  defendant  were  er- 
roneous, because  that  step  could  not  be  taken 
without  his  consent  and  orer  his  objection; 
while  on  the  part  of  the  defendant  the  con- 
tention Is  that  the  question  presented  does 
not  come  within  the  purview  of  the  section 
of  the  statute  above  quoted,  for  the  reason 
that  the  dismissal  was  not  ordered  opon 
'Questions  of  law  arislng-up(Hi  the  trial" 

John  T.  Bamett;  Atty.  Gen.,  James  IL 
Bclnson,  D^ty  Mts-  Gteik  and  James  T. 
Hogan.  IMst  Atty.,  of  LeadTlUe,  tor  Ow 
People.  Joseph  .W.  CHarka^  of  LeadvUle^  and 
T.  B,  Mclntyre,  of  Denver,  for  defwdant  In 
error. 

OABBEBT,  J  (after  stating  the  fhcts  as 
above).  I1J  It  Is  weU  settled  in  this  state, 
and  generally  in  this  country,  that  a  writ  of 
error  In  a  criminal  case  will  not  lie  at  the  in- 
stance of  the  state,  unless  clearly  authorized 
by  statute  (People  t.  Raymond,  18  Colo.  242, 
82Pac.  429,  19  L.  B.  A.  640;  U.  S.  v.  Sanges. 
144  U  S  810,  12  Sup.  Ct  600,  86  U  Ed.  44S) ; 
and  the  first  question  we  shall  d^rmlne  Is 
whether  or  not  the  section  of  the  statute 
above  quoted,  corns  the  case  mads  by  the 
fticts. 

[f  ]  It  appears  from  the  record  that  the  dis- 
missal of  the  catiM  was  based  upon  facts 
knowledge  of  which  the  Judge  obtained  out- 
side of  the  record  in  this  case,  which  were 
that  because  the  proceedings  against  the 
other  defendants  charged  with  the  larceny 
of  the  ores  had  been  dismissed,  and  it  ap- 
peared to  the  court  from  the  facts  establish- 
ed at  the  trial  of  the  dvU  action  that  they 
were  the  prindpals  and  the  defendant  only 
an  accessory,  that  the  latter  could  not  be 
tried  after  the  discharge  of  his  principals. 
In  legal  effect,  therefore,  the  action  of  the 
court  was  based  upon  a  plea  In  bar,  which 
of  its  own  motion  It  orally  Interposed.  Soch 
being  the  case,  It  is  not  necessary  to  define 
the  meaning  of  the  phrase  "questions  of  law 
arising  at  the  trial,**  for  the  reason  that  a 
decision  of  the  court  was  made  on  a  plea  in 
bar,  and  that  Is  one  which  the  stattite  specif- 
ically antborizes  to  be  reviewed  In  a  proceed- 
ing like  the  present  one. 

[t]  In  this  state  an  accessory  la  guilty  Uie 


same  «■  a  principal,  and  may  be  tndletod  and 
ptmbdied  as  a  prlncIpaL  Sectlm  leao^  B.  B. 
190&  The  mere  tact  tiiat  the  district  attor- 
ney had  dismissed  the  proceedings  agslnst 
the  prlnclpala  did  not  Justify  the  court,  over 
his  objection,  to  discharge  the  accessory. 
This  Is  true,  even  if  an  accessory  cannot  ba 
tried  after  the  discharge  of  the  principal; 
that  Is,  the  court  should  not,  for  this  reason, 
refuse  to  set  a  case  against  an  accessory  for 
trial,  and  of  its  own  motion  dismiss  it  before 
it  had  regularly  been  brought  on  for  trial  be- 
fore a  Jury.  It  would  doubtless  be  within  the 
Jurisdiction  of  the  trial  court,  after  the  trial, 
was  commenced.  If  It  appeared  the  evidence 
was  Insuffldent.  or  that  the  law,  as  aivUed 
to  the  facts  developed  at  the  trial,  would  not 
permit  a  conviction,  to  discbarge  the  defend- 
ant ;  but,  In  advance  of  the  trial,  aa  in  this 
case,  It  was  not  competent  for  the  court  of 
its  own  motion,  and  against  the  protest  and 
objection  of  the  district  attorn^,  to  dismiss 
the  cause  and  discharge  the  defendant.  At 
that  stage  of  the  proceedings  the  district  at- 
torney was  the  only  one  who  conld  order  the 
proceedings  discontinned.  People  v.  District 
Court,  23  Colo.  466  ;  48  Pac.  500;  Gray  v. 
District  Court,  42  Colo.  298,  94  Pac.  28T. 

For  the  reason  that,  In  our  oidnlon,  the 
court  erred  >ln  dismissing  the  action,  the 
judgment  is  reversed,  and  the  canse  remand- 
ed  for  further  proceedings  according  to  law. 

Beversed  and  remanded. 

MUSSBB,  C.  J.,  and  SCOTT  and  BAILBX. 
JJ ,  dissent 

fW  Colo.  HQ 
CORTELL  et  aL  T.  FAWGETT. 
(Supreme  Court  of  Cidorado.  Uarch  8, 1913.) 

1.  Appeal  and  Ebbob  (I  781*)— Tekuiha- 

TIOK  or  COKTBOVEBST— SETTLEMSNT. 

Where  parties  to  a  writ  of  error  have 
settled  their  differences,  and  no  real  contro- 
veray  or  live  question  coDcemiag  the  matters 
in  IttigatioQ  remains,  the  writ  will  tte  dis- 
missed. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  8122;  Dec.  Dig.  |  781.*3 

2.  Appeal  and  E>bbob  ({  19*)— PsosKOunoif 
or  Pboceeoirgs— Bad  Faith. 

Where  the  parties  to  a  writ  of  error  did 
not  loteod  that  any  of  the  errors  assigned 
should  be  reviewed,  but  the  proceedings  wera 
instituted  in  order  to  afford  a  basia  for  defeat* 
ing  the  claim  of  the  attorneys  for  the  defend- 
ant io  error  for  their  fees,  the  coofesalon  of 
errors  being  filed  with  the  transcript  without 
regard  to  the  merits  of  tfae  alleged  errora,  the 
writ  was  not  filed  in  good  faith,  aad  was  la- 
suffident  to  confer  Jarisdicttoa  oa  the  Supremt 
Court. 

[Ed.  Note.— For  other  cases,  aee  Appeal  mmi 

Error,  Gent.  Dig.  H  08-80;  Dea  Dig.  f  m*] 

8.  Appeal  aitd  Ebbob  (|  7S1*)— Pbocibd- 
iNOS  iir  Ebbob  — OoiaaircBiaiiT-~BAV 
Faith— DismssAL. 

Where  plaintiff,  in  a  stockholder's  malu 
•ueeeeded  la  recovering  a  Jndguen^  not  <Hdy 
for  herself,  but  for  the  benefit  of  the  cotpora- 
tion,  end  her  attorneys  ware  also  awarded  92,- 
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500  f««at  after,  vbleb  a  setttememt  between  tiie 

partiei  In  fraad  of  the  attorneye  wai  arrang- 
ed and  proceedlnga  in  error  instituted  to  carry 
oat  the  Iraod,  without  intent  that  any  of  the 
«rron  aMifiied  ihould  be  reviewed,  but  that 
erron  •homd  t>e  confeseed  and  the  judgment 
reversed,  the  writ  would  be  dismlsaed,  leavioK 
the  partiea  in  the  poaitlon  in  which  they  placed 
tbemcdvee  before  inrokinf  the  jariadictioD  of 
the  Supreme' Court. 

[Ed.  Note^Ftn-  other  ctsei,  ■««  Appeal  »aA 
Error.  Cent  Dig.  |  8122;  De&  Dlf.  |  781.*] 

White,  J.,  dlssentinf. 

i:n  Banc.  Error  to  District  Court,  Gar> 
field  County;  Charles  HcCal),  Jodse. 

Action  by  Pauline  M.  Fawcett  agalnrt  Per- 
ry  C  Coryell  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Dlamlssed. 

n.  L.  GlOTer,  of  Doitw,  for  plalntlffa  In 
MTor.  H.  J.  O^BiyaOt  Of  X>enTer,  tor  defend- 
ant In  error. 

FEB  CURIAM.  Through  her  attorneys,  D. 
If.  Campbell  and  B  J.  De  Lan,  the  defend- 
ant tak  error,  Miss  Pauline  M.  Fawcett,  claim- 
ing to  be  a  stockholder  In  the  Qarfleid  Goun- 
t7  Oosl  &  Fuel  Company,  prosecuted  an  ac- 
Ooa  in  the  district  court  of  Garfield  coun^ 
wgwlnrt  Penj  C  Coryell  and  bis  wife,  Minnie 
B.  Coryell,  and  the  coal  company.  The  Cory- 
ells  were  tbe  officers  and  a  majority  of  the 
board  of  directors  of  the  company  and  the 
holders  of  all  the  capital  stock,  unless  Miss 
Fawcett  owned  S,000  aharea  which  she  claim- 
ed. In  the  complaint  it  was  alleged  that  she 
owned  these  shares.  Her  ownership  thereof 
was  admitted  by  the  defendants  In  their  an- 
swer and  throughout  the  trial.  The  certifi- 
cate therefor  was  not  produced,  and  the  com- 
pany bad  no  8to<±  ledger  or  other  book  to 
show  who  were  the  owners  of  the  stock.  The 
result  of  the  action  in  the  district  court  was 
a  decree  that  Mrs.  Coryell  conr^  to  the  coal 
company  certain  lands  which  she  had  taken 
in  her  own  name,  and  which  the  court  found 
belonged  to  the  company;  that  she  pay  to 
the  company  |20,4T4  In  money ;  that  Perry 
a  Corydl  pay  to  the  cwnpany  the  sum  of 
$1,000;  and  that  the  company  pay  to  D. 
U.  Campbell  and  S.  J.  De  Lan,  as  attorney's 
fees  for  than  aa  the  plaintiff's  attorneys,  the 
aom.  of  $2,600. 

A  receiver  was  appointed  to  take  charge  of 
tbe  business  and  proper^  of  the  coal  com- 
pany, who  was  empowered  to  do  all  things 
that  be  might  lawfully  do  for  the  best  Inter- 
ests of  the  company  and  those  interested,  and 
to  sne  for  and  collect  all  money  and  prop- 
er^ due  the  company  and  make  distrlbatlon 
thereof  according  to  the  respective  rights  of 
tbe  stockholders,  and  in  such  manner  aa 
might  be  approved  by  the  court. 

After  judgment  the  Goryells  applied  for  a 
new  trial.  In  support  of  this  application 
Mr.  Coryell.  In  an  affidavit,  set  forth  a  chain 
of  facts  and  circumstances  which  he  began 
vaguely  to  remember  after  the  trlal„  and 
whereby  be  attempted  to  show  th»t  Miss 


Fawcett  did  not  In  fhct  cirn  any  stocAi  In 
the  c<unpany,  bat  that  the  stock  she  had  own- 
ed, And  which  was  treated  as  hers  at  the 
trial,  had  been  tamed  over  to  Mrs.  Coryell 
several  years  before  for  a  certain  considera- 
tion, since  which  ttma  the  Coryells  had  been 
the  owners  of  all  the  stock  ot  the  company, 
and  the  corporation  had  practlcaUy  gone  oiU 
of  buslneas.  Mist  Fawcett  denied  this  In  a 
counter  affldarit  The  motion  for  a  new  trial 
was  overmled  In  August,  lOlL  On  March 
14, 1012,  a  transcript  of  the  record  was  filed 
In  this  court  and  the  cause  dotfteted  on  «- 
ror,  with  the  coal  company  and  the  two 
Coryella  as  plaintiffs  in  error  and  Miss  Faw- 
cett as  defendant  in  error.  On  the  same 
day  and  simultaneous  with  the  filing  of  the 
transcript,  there  was  filed  on  b^alf  of  Miss 
Fawcett.  the  defendant  in  error,  what  pur- 
ports to  be  a  confession  of  errors,  wher^, 
after  confessing  that  tbe  court  below  com- 
mitted prejudicial  error  in  many  particulars. 
Miss  Fawcett  empowered  an  attorney  other 
tlmn  Campbell  and  De  Lan  to  appear  tot  her. 
file  the  confession  of  errors,  consent  that  the 
Judgment  be  reversed  and  annulled,  and  Out 
a  final  Judgment  be  entered  In  this  court  dis- 
missing the  complaint. 

When  the  filing  of  this  confession  of  errors 
was  brought  to  Its  attention,  this  court,  of 
Its  own  motion,  appointed  a  commisaioner  to 
take  testimony  with'  reference  to  the  prepara- 
tion and  filing  thereof.  The  parties,  together 
with  Campbell  and  De  Lan,  appeared  before 
this  commissioner.  Testimony  was  taken, 
and  the  same,  together  vrith  the  certificate 
of  the  commissioner  relative  thereto^  was 
ffied  In  this  court  It  api;>ear8  trwn  th»  tes- 
timony of  Miss  Fawcett,  Mr.  Coryell,  and 
others,  taken  before  tbe  commisdonet,  that 
after  the  motion  for  a  new  trial  was  denied 
Miss  Fawcett  became  convinced  that  she  was 
not  the  owner  of  any  stock  in  the  company, 
and  that  the  stock  which  she  had  (dalmed 
had  been  by  her  turned  over  to  Mrs.  Coryell 
for  a  consideration  several  years  before  she 
began  the  action.  When  site  became  con- 
vinced of  this,  she  disclaimed  any  interest  in 
the  company  or  In  the  litigation  or  judgmoit, 
and  desired,  as  she  expressed  It  "to  quit" 
Thereupon  the  Coryella  and  Miss  Fawcett 
had  varlons  meeting^  convei^tlona,  and  ne- 
gotiations, the  result  of  wMch  was  that  the 
certificate  of  stock  thoetofore  claimed  by 
Miss  Fawcett  was  found  and  turned  over  to 
the  Coryells,  and  Mr.  Coryell  had  his  attor- 
ney prepare  the  confession  of  errors,  which. 
If  we  understand  her  testimony  aright,  was 
outlined  by  Miss  Fawcett  The  confession 
was  prepared  and  sent  to  Bfr.  Coryell,  who  in 
turn  sent  It  to  Miss  Fawcett  The  latter 
signed  and  adcnowledged  It  before  a  notary 
public  and  transmitted  it  to  an  attorney,  au- 
thorizing and  directing  him  to  file  it,  and 
to  consent  to  the  reversal  of  the  judgment 
and  the  dismissal  of  the  complaint  as  above 
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stated.  Mr.  Coryell,  at  tbe  request  of  Mlas 
Tawcett,  bad  Been  tbls  attorney,  and  the  lat- 
ter consented  to  act  for  her  open  her  assur- 
ance that  ber  otber  attorneys  had  been  dis- 
charged. Campbell  and  De  Lan  were  not 
notified  or  consulted  with  reference  to  the 
confession  of  errors,  and  knew  nothing  con- 
cerning It  until  they  were  notified  by  order  of 
this  court  All  that  was  said  to  them  with 
reference  to  settling  the  matters  was  In  Sep- 
tember, 1911,  when  Miss  Fawcett  sent  to 
Campbell  an  alleged  proposition  of  compro- 
mise or  settlement  from  Coryell,  which  was 
returned  by  Campbell  to  Miss  Fawcett  with  a 
notation  thereon  that  there  was  nothing  to 
compromise;  that  her  rights  were  fully  pro- 
tected by  the  Judgment,  and  there  was  noth- 
ing to  do  but  to  execute  It  When  asked  by 
Campbell  If  she  remembered  sending  a  prop- 
osition of  compromise,  Miss  Fawcett  said: 
"I  do.  You  turned  It  down  as  a  yellow  dog. 
you  told  me  to  go  no  further.  I  got  your 
letter.  I  Know  what  you  said.  I  gave  you 
a  fair,  square  chance.  Ton  would  not  take 
it  I  was  going  Into  bankruptcy,  and  I 
wasn't  going,  and  I  quit  Now  there  you 
have  got  it"  After  that  Campbell  and  De 
Lan  seemed  to  bare  been  studiously  ignored. 

It  was  also  made  to  appear  to  this  court 
that  shortly  before  the  transcript  and  confes- 
sion of  errors  were  filed  the  receirer,  at  the 
direction  of  the  district  court,  was  proceed- 
ing to  sell  some  of  the  property  of  the  com- 
pany to  pay  tbe  costs  of  the  trial  and  the 
attorney's  fees  allowed  to  Campbell  and  De 
Lan.  While  tbe  Coryells  and  Miss  Fawcett 
were  careful  in  their  testimony  to  avoid  say- 
ing that  their  matters  had  been  settled  prior 
to  the  filing  of  the  transcript  and  confession 
of  errors.  It  Is  very  plain  from  tbe  testimony 
and  the  confession  of  errors  that  they  had 
reached  an  understanding  and  agreement  to 
wipe  out  the  judgment  of  tbe  district  court 
and  to  dismiss  tbe  action,  leaving  the  Cory- 
ells tbe  owners  of  and  In  possession  of  all 
the  capital  stock  of  the  company  and  its 
o£BCers  and  directors.  Before  the  cause  was 
docketed  in  this  court.  Miss  Fawcett  had  dis- 
claimed all  interest  in  tbe  company  and  the 
Judgment  and  declared  that  she  nerer  had 
any  cause  of  action  against  tbe  defendant 
She  no  longer  claimed  to  be  a  stockholder. 
Tbe  stock  that  she  had  claimed  bad  been 
turned  over  to  the  Ooryells.  and  they  were, 
withoat  dispute,  the  owners  of  and  In  posses- 
sion of  all  tbe  capital  stock,  and  were  the 
officers  and  directors.  There  remained  no 
longer  any  real  or  live  controversy  between 
the  parties  to  tbe  action.  So  far  as  tbe 
rights  of  the  Coryells,  tbe  company,  and 
Miss  Fawcett  are  concerned,  their  controversy 
was  settled,  and  the  matters  over  which  tbe 
Utlgatlon  had  been  waged  adjusted.  To  ef- 
fectually wipe  out  the  litigation  and  the 
judgment,  It  Is  plain  that  tbe  parties  further 
agreed  that  tbe  case  should  be  lodged  In  this 
court     Cbft  form,  of  *  .writ  of  faxQF%  together 
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with  a  confession  of  errors,  bo  tiiat  a  reversal 
of  tbe  Judgment  and  a  dismissal  of  the  com- 
plaint should  be  at  once  secured.  It  was 
not  necessary  to  bring  the  case  here  to  ef- 
fectuate the  settlement  In  so  far  as  the 
jlghts  of  the  parties  are  concerned,  that  could 
have  been  accomplished  in  the  district  court 
Mrs.  Coryell  was  the  owner  of  ail  the  capital 
stock,  except  possibly  two  sbares  held  by 
Perry  C  Coryell  and  Perry  C.  Coryell,  Jr, 
who  with  Mrs.  Coryell  were  directors,  and  the 
company  had  no  debts.  The  only  reason  for 
tbe  attempted  proceeding  in  this  court  Out 
the  parties  could  have  had  was  the  anticipa- 
tion that  a  reversal  of  the  Judgment  and  a 
dismissal  of  the  complaint  would  defeat  the 
rights  of  Campbell  and  De  Lan  to  the  attor- 
ney's fees  allowed  them.  Having  settled  their 
own  matters,  the  parties  have  attempted  sur- 
reptitiously and  without  notice  to  use  this 
court  to  defeat  the  attom^s.  From  tbe  fore- 
going, the  foUowlnf  comdiuions  Deceasarilr 
follow : 

[1]  (1)  The  matters  in  controversy  and  tbe 
subject  of  the  litigation  between  the  Ooryells, 
Miss  Fawcett  and  the  company  have  been 
adjusted  and  settled  between  them,  and  the 
errors,  if  any.  occurring  In  tbe  lower  court, 
have  become  moot;  for,  whether  the  Judg- 
ment be  reversed  or  affirmed,  tbe  same  re- 
sult will  follow  from  their  agreement  When 
parties  have  settled  their  differences,  there 
remains  no  real  controvo^y  or  live  question 
concerning  the  matters  that  the  litigation 
was  about  If  parties  dispose  of  the  subject- 
matter  of  litigation,  there  remains  no  matter 
to  litigate.  Under  such  drcumstancea,  a 
writ  of  error  will  be  dismissed.  People  v 
flan.  4C  Colo.  308. 100  Pac.  1129;  2  Cya  S33; 
8  Cyc.  188. 

[21  (2)  Tbe  parties  did  not  Intend  that  any 
of  tbe  errors  assigned  should  be  reviewed  in 
this  court  The  confession  of  errors  was  made 
before  the  case  was  lodged  here,  and  then 
filed  at  the  same  time  that  the  transcript 
was  filed  and  the  case  docketed,  and  the  con* 
fesslon  was  made  without  regard  to  th6 
merits  of  thb  allied  errors.  As  no  review 
was  ever  Intended,  the  writ  of  error  was  not 
sued  out  in  good  faith.  The  purpose  of  a 
writ  of  error  la  to  obtain  a  bona  fide  review 
of  a  Judgment  of  a  lower  court;  and  when 
such  a  writ  Is  sued  out,  not  for  the  purpose 
nor  with  the  Intention  of  having  a  bona  fide 
review,  but  for  some  otber  and  ulterior  pur- 
pose, foreign  to  the  purpose  of  appellate  Ju- 
risdiction, it  cannot  be  said  to  have  been  sued 
out  In  good  faith,  nor  that  the  appellate  Ju- 
risdiction has  attached.  Such  a  proceeding 
Is  a  pretense  and  a  sham,  and  cannot  give 
parties  any  standing. 

[31  (3)  The  evidence  befdre  us,  circumstan- 
tial and  otherwise,  indicates  that  the  parties 
endeavored  to  defeat  Campbell  and  De  Lan 
of  their  attorney's  fees.  For  the  accomplish-; 
ment  of  that  purpose,  the  parties  hit  upon 
the  plan,  of  preteadiqc  to  institute  proceed- 
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ings  In  error  In  tbla  court,  and,  by  confess- 
ins  error  eb  to  matters  coDcemiiig  themselves 
nnd  over  whlcb  tliere  was  no  longer  any  con- 
troTersy,  secure  a  reversal  of  the  Ja^pment 
and  a  dismissal  of  tiie  complaint.  It  was  not 
Intended  to  ftave  a  real  review  of  the  ques- 
tion of  the  allowance  ot  attorney's  fees.  The 
proceedinK  was  resorted  to  for  ridding  the 
cbmimny  and  the  Coryella  of  the  attorney's 
fees  allowed,  and  leaving  the  attorneys  to 
look  for  payment  for  their  services  to  their 
client,  who  confessed  that  she  was  going  in< 
to  bankruptcy.  It  Is  certain  that  Campbell 
and  De  Lan  were  led  to  believe,  and  confirm- 
ed In  the  belief  by  all  the  parties,  plaintiff 
and  defendants,  that  Miss  Fawcett  was  a 
stockholder  in  the  company  and,  as  such, 
prosecuted  the  action,  which  through  the 
work  of  the  attorneys,  resulted  In  a  very 
substantial  judgment  in  favor  of  the  corpora- 
tion. Oertain  it  Is  that  these  attorneys  were 
and  are  entitled  to  just  compoisatlon  from 
some  one.  In  the  final  dlsp(»ltlon  of  the  con- 
troversy, fair  dealing  required  that  they  be 
considered,  consulted,  and  given  an  opportu- 
nity to  protect  their  rights,  whatever  they 
may  be.  The  manner  in  which  it  was  sought 
to  do  away  with  the  rights  of  these  attorneys 
was  a  fraud  upon  them,  and  the  use  of  the 
forms  of  review,  for  the  purpose  of  complet- 
ing that  fraud,  was  an  imposition  upon  this 
court.  This  court  has  the  right,  and  tt  is 
Its  duty,  to  protect  itself  from  imposition 
and  from  being  used  as  an  instrument  for 
the  accomplishment  of  a  designed  wrong  by 
parties  who  Invoke  its  Jurisdiction  In  bad 
faitlu  To  retain  this  pretended  proceeding 
In  error  in  this  court  would  be  to  condone 
wrong  and  to  say  that  parties  have  the  right 
to  impose  upon  courts  and  use  them  for  Il- 
legitimate purposes. 

The  least  that  should  be  done  under  all  the 
drcnmstances  as  recited  Is  to  leave  the  par- 
ties in  the  situation  in  which  they  had  placed 
thouselves  before  they  pretended  to  Invoke 
the  Jurisdiction  of  this  court.  That  can  be 
accomplished  by  striking  the  confession  of 
errors  and  dismissing  the  writ  of  wror ;  and 
Oie  ssme  Is  aeeordiogly  dma^ 

Witt  of  errw  dismissed. 

WHlTjg,  X,  dissents. 

white;  J.  I  cannot  agree  to  a  dismissal 
of  this  suit,  at  this  time,  upon  the  record 
as  it  now  is.  To  do  so  affirms  the  judgment 
in  every  particular  and,  as  I  believe,  de- 
prives at  least  two  of  the  plaintiffs  in  error 
of  a  constitutional  right 

Pauline  M.  Fawcett  prosecuted  a  stock- 
holders' suit  against  the  Garfield  County 
Coal  &  Fuel  Company  and  Perry  C,  Coryell 
and  Minnie  B.  Coryell,  a  majority  of  the 
members  of  its  board  of  directors.  Upon 
final  hearing  a  decree  was  entered,  requir- 
ing Minnie  B.  Coryell  to  conv^  to  the  coal 
eompanr  certain  lands  ot  the  value  of  |C0^-. 


000,  wliidi  she  claimed  as  her  own ;  Qiat  aihe, 
likewise  pay  to  the  company  |2(^74  in  mon-, 
ey;  that  Perry  O.  Coryell  pay  to  the  said 
company  the  sum  of  fl,000^  It  was  further 
adjw^ed,  in  the  decree  that  the  conqiany  pay 
to  D.  M.  Campbell  and  &  J.  Do  Lan,  who 
had  represented  the  plsintlff  in  the  prose- 
cution of  the  suit,  the  sum  of  pt,50b  as  at 
tomey's  fees  tbendn,  and  a  receiver  was  ap- 
pointed to  take  charge  o^  the  property  and 
carry  on  the  business  of  ttie  company. 

March  14,  1912,  the  company,  Minnie  B. 
Coryell,  and  Perry  C.  Coryell,  as  plaintiffs 
in  error,  preemted  a  transcript  of  the  record 
and  dock^ed  the  cause  In  tliis  court  on  er- 
ror, being  represented  therein  by  the  same 
attorney  that  represented  them  In  the  trial- 
court  On  the  same  day  Pauline  M.  Fawcett, 
the  defendant  In  error,  through  an  attorney 
of  this  court  H.  J.  O'Bryan,  filed  a  confes- 
sion of  errors  and  cons^t  that  the  Judg- 
ment be  reversed  and  annulled,  and  that  a 
judgment  be  entered  In  this  court  dismissing 
the  complaint  Plaintiffs  in  error  tbereupmi 
applied  for  a  supersedeas,  and,  at  the  time 
of  the  hearing  thereof,  the  confession  of  er- 
rors was  brought  to  the  attention  of  the 
court  Upon  an  Inspection  of  the  record.  It 
appearing  that  the  decree  ordered  the  pay- 
ment by  the  coal  company  to  Messrs.  Camp- 
bell and  De  Lan  of  a  certain  sum  as  attor- 
ney's fees,  It  was  thought  wise,  before  taking 
action  in  the  premises,  to  advise  them  of  the 
confession  of  errors  filed,  which  was  done. 
Thereupon  Messrs.  Campbell  and  De  Lan,  by 
tel^ram,  and  subsequently  by  letters,  entitl- 
ed In  th^  cause  and  addressed  to  the  clerk  of 
this  court  protested  against  the  acceptance 
of  the  confession  of  errors  and  the  disposi- 
tion of  the  cause  thereon,  claiming  to  be  the 
attorneys  authorized  to  act  for  the  defendant 
In  error.  Within  two  or  three  days  thereaft- 
er defendant  In  error,  In  her  own  prop^  per- 
son, presented  for  filing  in  this  court  a  pa- 
per, entitled  In  the  cause,  wherein  she  denied 
the  authority  of  Campbell  and  De  tan,  or 
either  of  them,  to  represent  her  in  the  suit 
In  this  court,  declaring  that  they  had  no 
right  or  authority  to  appear  for  her  In  said 
cause  in  any  way,  and  that  H.  J.  (VBryan 
was  her  attorney  therein.  Thereupon  this 
court,  of  Its  own  motion,  ax^lnted  a  com- 
missioner to  take  testimony  with  reference  to 
the  preparation  and  filing  of  the  confession 
of  errors,  but  In  no  wise  designated  the  wit- 
nesses to  be  examined  or  the  scope  of  the  in^ 
qulry.  The  witnesses  examined  were  B.  Ik 
Clover,  attorney  for  plaintiffs  In  error,  Paul- 
ine M.  Fawcett  defendant  in  error,  Henry  3i 
CBryan,  the  attorney  representing  her  in 
this  court  Perry  C.  Coryell,  one  of  the  plain- 
tiffs in  error,  D.  M.  Campbell  and  S.  J. 
De  Lan,  the  attorneys  who  had  represented 
defendant  in  error  In  the  court  below,  and 
J.  0.  Fillmore,  a  clerk  in  the  ofBce  of  S.  J*. 
De  Lan. 

Plaintiff  in  error  Minnie  B.  Coryell  nelthw 
testified,  nor  does  the  record  disclose  Hkafe 
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tfw  was  present*  at  the  hearing  b^ore  tbe 
ctmimlsslonw.  MoreoYer*  contrary  to  tbe 
statement  la  tbe  oplnUm,  It  does  not  appear 
that  tbe  Coryells  and  Miss  Fawcejt  bad  va- 
rious meetli^  conversations,  and-  negoUa- 
OonB,  and  had  reached  a  conclusion  whereby 
the  ^hts  of  tbe  Ooryells,  the  company,  and 
Hiss  Fawcett  were  settled  and  tiie  matters 
tn  litigation  adjusted.  Tbe  only  meetings, 
conT^eiLtlons,  and  negotiations  ttiat  were 
bad,  if  any,  were  between  Perry  C  Coryell 
and  Hiss  Fawcett,  and  there  is  no  evidrace 
that  Hlnnle-B.  Coryell  was  In  any  wise  ap- 
prised thereof.  Besides,  the  testimony  is  posi- 
tive that  nothing  whatevw  was  paid  or  prom- 
ised Hiss'  Fawcett  as  a  consideration  for  the 
filing  of  tbe  confession  of  errors.  Her  testi- 
mony Is  specific  that  she  was  prompted 
thereto  -solely  by  reason  of  the  production, 
and  Inspection  of  a  forgotten  letter  written 
years  before,  wherein  she  had  sold  and  i^ac^ 
ed  in  trust  for  delivery  the  shares  of  stock 
In  the  company  which  she  had,  prior  to  the 
determination  of  the  salt,  believed  she  own- 
ed, and  which  trust  had  been  carried  out  ac- 
cording to  its  terms.  The  testimony  of  Perry 
C.  Coryell  Is  to  the  same  effect,  and  there  Is 
none  of  a  direct  nature  to  the  contrary.  If 
thl8  court,  apoo  evidence  taken  for  the  pur- 
pose of  ascertaining  the  relation  of  attor- 
neys to  a  confession  of  errors  filed,  disre- 
gards the  positive  testimony  of  two  of  the 
interested  parties  to  a  suit,  and  from  infer- 
ences only  finds  that  the  cause  was  settled 
as  between  the  two,  it  surely  cannot  properly 
extend  that  finding  to  another  party  to  the 
suit,  who  was  neither  a  witness  heard  there- 
in, nor  apprised  that  ttie  InQulry  would  ex- 
tend to  the  question  of  whether  or  not  a  set- 
tlement of  the  litigation  bad  been  made. 
Therefore  the  court  cannot.  It  seems  to  me, 
consistently  with  the  rules  of  procedure,  and 
the  principles  of  Justice,  foreclose  tbe  con- 
stitutional right  of  Minnie  B.  Coryell,  at 
least,  to  have  the  enormous  Judgment  enter- 
ed against  her  reviewed  by  writ  of  error  in 
this  court  It  is  said  that  the  only  reason 
ioi  lodging  the  case  here  was  the  belief  of 
tbe  parties  that  a  reversal  of  the  Judgment 
and  the  dismissal  of  the  complaint  would  de- 
feat the  rights  of  Campbell  and  De  Lan  to 
the  attorney's  fees  allowed  them.  If  It  be 
true  that  some  of  the  parties  so  intended, 
the  record  certainly  does  not  disclose,  even 
by  inf^noe,  that  Mrs.  Coryell  shared  In 
sncb  intent  or  had  knowledge  thereof. 

It  is  asserted,  presomably  to  show  that  no 
harm  will  follow  an  aOlrmance  of  tbe  Judg- 
ment by  dismissal  of  the  writ  of  error,  that 
Vra.  Coryell  Is  tbe  oWner  of  all  tbe  capital 
stock  of  the  corporation,  aoept  two  Glares 
held  by  Penry  0.  Oory^l  and  Perry  O.  Cor- 
y^  Jr^  and  that  tbe  Coryells  oonstltnte  tbe 
board  ot  directors,  and  the  company  baa  no 
d^its.  If  the  statemrat  as  to  the  ownership' 
jof  tbe  stock,  -ooptrol  of  the  corporation,  and 
its  poieOom.  fijom  .lodebtiednaM  be  txm,  it  in 


no  sense  dianges  the  situation,  aor  removes 
the  probablll^  of  grave  injustice  being  dons 
the  Gory^  Jodgment  Maton.  Hie  reooril 
shows  ccmdnslvely  that  45,000  shares  of  tbe 
capital  stock,  being  aU  thereof  ,^oept  5^ 
shares  daimed  at  the  time  of'  tbe  snit  by 
Miss  Fawcett^  are  In  the  possession  of  a  baiU^ 
as  collateral  security  upon  an  indebtedness  to 
the  bank  of  some  petstm  or  oorporatttm  not 
disclosed.  Suppose  the  payment  of  sncfa  In- 
debtedness is  defenltsd?  Tbonopm  tliebaiA 
resorts  to  the  collateral  security  and  sells  the 
shares  ot  BtotHu  It  would  neoessarily  follow 
tliat  tbe  new  holder  e£  the  stock  conld  f oioe 
payment  Into  the  treasury  of  the  corpora ti<n 
of  tbe  Jndgmoiti  against  tbe  Coryells,  afflrm- 
ed  by  tbe  dlsmtssal  of  this  writ  of  emsr. 

Moreover,  I  am  not  convlaoed  that  the  rec- 
ord is  condoslTe  that  tbe  corporation  Is  not 
indebted  at  the  present  time.  It  shows  ttaat 
several  yean  ago  all  Indebtedness  was  paid, 
but  not  the  negatlTe  of  subsequent  indebted- 
ness. Whatever  the  condition  of  the  corpora- 
tion was  then,  does  this  court  know  Its  cona- 
tion now?  Besides,  the  record  shows  that 
tbe  coneem  is  now  in  tbe  hands  of  a  receiver 
authorised  to  carry  on  its  bnslness,  to  incur 
indebtedness,  to  collect  money  and  property 
dne  tbe  company,  and  to  make  dlstrlbutlra 
thereot  But  let  ns  suppose,  at  tbis  time, 
there  are  no  debte  of  the  corporation,  that 
tbe  Coryells  own  all  the  stock,  that  the  re- 
ceiver is  discharged,  and  the  C<H7ells,  as  a 
board  of  directors,  cause  the  corpo^tion  to 
satisfy  of  record  tbe  Judgmente  involved  in 
this  suit  Thereupon  the  stock  passes  into 
the  hands  of  others,  or  the  corporation  be- 
comes financially  involved.  Is  It  at  all  cer- 
tain that  tbe  new  holders  of  the  stock  or  tbe 
creditors  of  the  corporation  would  be  pre- 
cluded from  forcing  tbe  payment  of  the  Judg- 
mente In  question,  or  a  surrender  to  the  cor- 
poration of  tbe  property  claimed  herein  by 
Bfrs.  Coryell?  If  the  pr(W>erty  which  stie 
holds  and  claims  as  her  own  actually  belongs 
to  tbe  corporation,  as  adjudged  by  the  de- 
cree herein  afilrmed,  would  it  not  seem  thst 
witosoever  acquired  ownership  of  any  portion 
of  the  capital  stock  of  tbe  company  could 
force  a  reconveyance  of  socb  propMty  to  the 
corporation  from  one  who  bad  been  released 
from  such  obligation,  without  consideration, 
by  an  act  of  the  corporation  which  wasi  at 
tbe  time  ot  tbe  release,  undw  the  full  oontnrt 
of  the  person  released? 

But  were  we  to  assume  that  all  the  parties 
to  the  litigation  participated  in  the  acta  and 
things  which,  in  the  opinion  ot  the  eonrt,  con- 
stitute a  settlement  of  the  litlgaUon,  It  would 
not,  in  my  Judgment,  warrant  a  dlsndssal  of 
tbe  writ  of  error.  Snbstantlal  Judgmei^ 
actually  exist  against  two  ot  the  platotiflb  in 
error.  There  is  no  dalm  tiiat  these  Judg- 
ments have  In  any  wise  been  satisfied  or  dis^ 
charged.  The  only  claim  Is  that  Hiss  Faw- 
cett was  satisfied  In  some  way.  Neither 
shpnid  tbe  writ  be , dismissed,,  though  It  be 
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true  Chat  one  <tf  tbe  jpnipoaen  tbereat;  in  am- 
Junction  with  tbe  confession  of  errors,  was  to 
dfl|HlT«  Gasoapbtil  and  De  Lan  of  that  wMch 
waa  th^  Just  due.  Their  fees  were  earned 
In  the  trial  court,  not  in  this.  The  proceed- 
ings here  constitute  a  new  suit,  and  tbe  em> 
ployment  of  attomars  In  the  court  below  does 
not  constitute  them  attorneys  in  the  proceed- 
loss  bere.  It  is  auite  true  that  attonuys 
should  be  paid  for  tbsir  services,  and  Oamp- 
bell  and  Do  Iau  are  eiUltled  to  tJi^LrB,  and 
may  xeceiye  them  in  a  proper  proceeding 
either  In  the  court  below,  or,  perhaps,  hj  in- 
terraiHon  in  tiie  prooeedins  h^e.  It  the  al* 
legations  of  the  complaint  and  the  admls- 
stona  of  the  answer  dladoes  a  certain  state 
of  facts,  and  these  attomoTS  have  rendered 
senriceB  Justly  cfaargeableb  under  sudi  facts, 
to  the  corporation  itself,  It  would  necessarily 
follow  that  the  corporation  wonld  be  estop> 
ped,  as  betwera  Itself  and  the  attorneys,  from 
denying  the  existence  of  such  facts.  A  re- 
versal of  the  Judgment  would  send  the  matter 
Into  the  district  court,  possessed  of  full  Juris- 
dlctton  in  tbe  premises,  where  all  parties 
could  be  heard  and  tbe  matter  properly  ad- 
Justed. 

Bat  It  is  said  that  the  writ  of  error  is  not 
prosecuted  in  good  faith;  that  its  purpose, 
together  with  the  confession  of  errors,  was 
to  secure  a  reversal  of  the  Judgment  and  a 
dismissal  of  the  complaint ;  and  that  it  was 
unnecessary  to  bring  the  case  here,  as  that 
could  have  been  accomplished  In  the  district 
court,  or  at  least  a  settlement  therein  made. 
If  it  is  meant  by  this  that  tte  district  court 
could  have  rendered  the  relief  a  Judgment  of 
reversal  wonld  afford,  a  sufficient  answer 
thereto  Is  that  the  term  of  the  district  courts 
at  which  the  decree  was  entered  had  expired 
prior  to  the  time  that  Miss  Fawcett  conclud- 
ed that  she  wqs  in  the  wrong.  The  district 
court  was  therefore  powerless  to  set  aside, 
change,  or  modify  its  decree  in  any  particu- 
lar. Again,  how  could  a  settlement  have 
been  made  in  the  district  court?  The  Cory- 
ells  constituted  the  board  of  directors  of  the 
corporation.  The  Judgments  are  against 
them  and  In  favor  of  the  corporation.  Un- 
der these  drcnmstances  it  Is  probable  that 
Hither  the  Goryells  nor  the  corporation  it- 
self could  saf^  dlst^arge  or  satisfy  the 
judgments  without  payment  thereof.  Nor  Is 
it  certain  that  Miss  Fiawcett  possessed  that 
power.  She  was.  In  legal  effect,  a  trustee  for. 
the  corporation,  suing  for  herself  and  those 
similarly  situated.  However,  were  we  to  as- 
sume that  the  entire  matter  could  have  been 
adjusted  In  the  district  court,  because  It  was 
BxA,  is  this  court  to  dlsmte  the  writ  of  arot, 
thereby  affirm  the  Judgment,  and  thus  impose 
upon  the  Cory^  a  payment  aggregating 
over  17X000  In  money  and  property  which 
they  claim  they  do  not  owe?  Would  it  not 
be  wiser  and  more  consonant  with  sound  Ju- 
dicial procedure  to  reverse  the  case  and  let 


the  entire  matter  t|e  Inquired  Into  where  all 
parties  may  be  heard,  a  full  inquiry  had, 
every  one's  ri^^ts  protected,  and  siri>rtanttal 
Justice  done? 

(H  Colo,  SS6) 

NATIONAL  SUREm  CO.  t.  PEOPLE  ex  reL 
TOWN  OF  MAEBLB. 

(Supreme  Court  of  Colorado.  March  8,  1918.) 

1.  Apfeal  and  Ebeob  (I  1245*)  —  Apfeai. 

TBOM  POLIOB  COUBT— Bond — TTNDEBTAKINa 

—Dismissal  ot  AppXAii— "Actions." 

C.  having  been  convicted  in  police  coart  in 
11  different  cases  for  violations  of  a  town  ordi- 
nance, and  fines  having  been  assessed  in  each 
case,  she  appealed  to  the  county  coart,  giving 
one  bond  to  stay  proceedings,  which  la  apt 
terms  covered  each  and  all  of  the  cases.  There- 
after the  appeals  were  dismissed,  and  a  pro- 
cedendo entered,  and,  C.  having  failed  to  pay 
iba  fines,  an  action  was  brought  oa  the  bMiid, 
which  alleged  that  after  the  cases  were  tafcoi 
to  the  county  court  each  of  "said  actions"  was 
dismissed.  EM,  that  the  word  "actions"  was 
not  used  in  its  ordinary  sense  of  suits  or  caus* 
ea,  but  was  used  to  refer  to  the  actions  of  Ol, 
to  wit,  tbe  taking  of  the  appeals;  and  hence 
the  complaint  was  not  fatally  defective  as 
showing  that  the  actions,  Instead  of  tbe  ap- 
peals, had  been  dismissed. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4798-4806:  Dec.  Dig.  | 
1245.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  1,  pp.  128-140;  ToL  8,  p.  7S63.] 

2.  Appeal  and  Ebbob  (i  1245*)— Action  on 
Bond. 

A  bond  on  appeal  from  judgments  assess- 
ing fines  for  violations  of  a  city  ordinance  pro- 
vided that  if  defendant  should  prosecute  tiie 
appeals  with  effect  and  par  any  judgment,  or 
judgments,  that  might'  be  rendered  by  the 
court  on  dismissal  or  trial  ot  the  appeals,  or 
would  surrender  herself  In  satisfaction  of  any 
such  judgment  or  judgments,  and  If  she  would 
appear  before  tbe  county  court  on  the  first 
day  of  tbe  next  term  and  be  and  remain  at 
and  abide  the  order  of  the  county 'Oourt  and 
not  depart  without  leave,  the  bond  should  be 
void,  otfaerwise  In  full  force  and  effect.  HM, 
that  a  complaint  on  the  bond,  alleging  that  the 
appeals  had  been  dismissed,  and  that  tbe  judg- 
ments were  due  and  unpaid,  suQciently  neg- 
atived the  idea  that  C.  had  surrendered  her- 
self in  satisfaction  of  the  Judgments,  or  that 
they  had  been  satisfied  in  any  manner. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  H  4798-4806;   Dec.  Dig.  | 

1245.  *] 

8.  Appeal  and  Ebbob  (i  1246*)  — Appkal 

Bond— SiXBODTioN. 

Where  an  appeal  bond  was  filed  by  C.  with 
the  magistrate,  who  had  imposed  certain  fines 
on  her,  to  secure  ah  appeal  and  a  stay  of  pro- 
ceedings, and  such  appeal  and  stsy  were  se- 
cured,- it  sufficiently  appeared  that  C.  signed 
the  bond;  her  name  appearing  thereon  when 
delivered  by  tbe  surety  company's  agent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4807,  4808;  Dec.  Dig.  | 

1246.  *] 

4.  Pbincipal  and  Bmuerr  (t  57*)— Appkax. 
Bond  —  Execution  —  Ai.tbbation  Au« 

TH0BIT7. 

An  application  for  an  appeal  bond  having 
been' made  to  the  local  agent  of  a  surety  compa- 
ny having  authority  to  take  such  appUcatiwi  and 
deliver  bonds,  a  bond  was  procured*  executed 
in  the  company's  name      its  attorney  In  fac^ 
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and  lent  to  the  local  asent,  and  throush  Iiim 
delivered  to  the  magtstrate.  The  latter,  not 
approving  the  form,  returned  it  to  the  local 
agent,  who  changed  the  bond  to  meet  the  re- 
quirements and  save  it  to  the  principal's  at- 
torney, who  delivered  it  to  the  magistrate,  he 
having  no  knowledge  that  it  had  been  changed 
tj  the  local  agent  HM,  that  the  magiatrate 
was  entitled  to  presume  that  the  agent  waa  act- 
ing within  the  scope  of  his  authority  and  de- 
livered a  bond  executed  by  the  company,  and 
that  the  surety  comimny  was  therefore  estop- 
ped to  deny  that  It  had  executed  the  bond  in 
.  the  form  required. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Surety,  Cent  Dig.  1 101;  De&  Dig.  |  57.*] 

6.  Afpsal  and  Ebbob  (S  895*)— ApruL 

Bon  D— FOBU— LlABIUTT. 

Where  a  bond  executed  by  a  surety  com- 
pany wai  delivered  to  a  magistrate  to  stay  •ex- 
ecution, of  a  judgment  pending  appeal,  and  it 
was  riven  that  effect,  and  recited  that  if  the 
appeals  were  dismissed,  the  principal  would 
pay  the  judgments  or  surrender  herself  in  sat- 
isuetion  thereof,  when  the  bond  would  be  void, 
otherwise  it  should  remain  in  toii  force  and 
effect,  it  was  enforceable  as  against  the  sure- 
ty, though  it  was  not  in  the  statatory  form  or 
-in  any  recognized  form. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  2068,  2064-2070,  2065, 
2086,  8127:  Dec.  Dig.  S  885.*] 

Error  to  District  Court,  Ounnlson  County; 
Sprlgg  Shackleford,  Judge. 

Action  by  the  People,  on  relation  of  and 
for  the  use  of  the  Town  of  Marble,  agalnat 
the  National  Surety  Company.  Judgment 
for  plaintiff,  and  d^endant  brings  error. 
Affirmed. 

Geoi^e  Q.  Bichmond,  of  Denver,  and  J.  M. 
McDougal,  of  Gunnison,  for  plalntUT  In  er- 
ror. Dexter  T.  Sapp  and  James  B.  Nash, 
both  ot  Ounnlson,  for  defendant  in  error. 

•  MUSSDR,  0.  J.  The  action  below  was  on 
an  aiveal  bond  given  by  one  Mrs.  Curley, 
with  the  plaintiff  In  error  aa  sure^.  Mrs. 
Cnrl^  had  been  convicted  In  a  police  court 
in  11  different  cases  for  violations  of  an  or- 
dinance of.  the  town  of  Marble.  A  fine  was 
assessed  in  each  casa  The  fines  aggregated 
$3,200,  for  which  amount  the  bond  was  given. 
While  there  was  but  one  bond,  the  recitals 

,  therein  showed  the  charge  and  conviction  and 
the  amount  of  the  flue  In  each  of  the  11  cases, 
and  that  an  appeal  was  taken  in  each,  and 
the  bond,  by  apt  words,  was  made  to  apply 
in  each  of  the  appeals;  that  Is,  while  there 
was  hut  one  Instrument,  yet  It  was  intended 
to  be  In  effect  the  same  as  11  bonds  for  the 
amount  of  the  fine  In  each  case,  to  be  used 
In  each  case  for  the  purpose  of  appealing  it 
Upon  the  filing  of  the  bond  proceedings  were 

.stayed  in  the  police  court,  and  the  cases  were 
transmitted  to  the  county  court,  as  Is  done. 
In  such  appeals.  Thereafter,  as  we  think, 
sufficiently  appears  from  the  record,  the  ap- 
peals were  dismissed  In  the  county  court, 
and  a  procedendo  Issued  to  the  police  court 
Mrs.  Curley  failed  to  pay  the  fines,  and  an 
action  was  brought  to  recover  on  the  bond. 


which,  after  a  trial  to  tba  conrl;  nniltU  tm 
a  Judgment  against  tlie  surety. 

It  was  urged  demurm,  and  otherwlsB 
in  tile  court  Mow,  and  la  urged  bero^  Oat 
the  complaint  did  not  state  tects  sufllclait  to 
constltnto  a  cause  of  actUm.  This  ohjectlon 
seons  to  be  liased  in  this  court  on  twa 
grounds: 

[1]  1.  The  complaint  alleged  that  after  the 
cases  were  taken  to  the  conn^  conrt  sadi 
action  was  bad  In  that  court  that  each  of  tba 
"said  acticniB"  was  dismissed.  The  oi»itaiti<ai 
Is  that  it  appears  in  the  comidaiiit  that  the 
actions,  or  salts,  or  causes  were  dismissed, 
and  that  therefore  no  cause  of  actlmi  was 
stated.  This  would  he  true  If  the  word 
"actions"  was  used  in  the  complaint  In  tb* 
sense  of  suits,  or  causes,  or  In  the  neaae  it  Is 
usc;^  In  our  Code  when  referring  to  a  dvn 
Bctl<m,  for  if  these  were  dismissed,  tlie  Jn^ 
menta  would  have  been  wiped  ont  It  Is 
clear  that  the  word  "action"  was  not  used  fai 
that  sense  in  the  complaint,  tor  izomediat^ 
thereafter  It  speahs  of  each  ot  "said  caused 
as  having  been  remitted  to  the  police  court, 
and  alleges  that  Curlcsr  &Ued  and  refused  to 
pay  the  judgments,  and  that  each  of  the  Judg- 
ments was  still  due  and  unpaid  at  the  time 
of  the  fllin;  of  the  complaint,  all  of  which 
was  admitted  by  ttie  answw.  If  the  causes, 
the  suits,  the  dvll  actions  (for  tb^  wow 
dvll  actions— Greetey  v.  Hamnuin,  12  Cblo- 
94.  aO  Pac  1;  Weiss  v.  People,  38  Cola  374, 
89  Pac.  778)  were  dismissed,  and  it  was  intend- 
ed to  so  allege  in  the  complaint,  then  the  al- 
legations concerning  the  remission  of  the 
causes,'and  that  the  judgments  were  still  due 
and  unpaid,  would  be  altogether  wrong,  and 
at  variance  wltii  the  preceding  allegations. 
It  is  fairly  clear  that  the  pleader,  when 
speaking  of  the  suits  or  dvll  actions,  used 
the  word  "causes,"  and  the  use  of  the 
words  "said  actions,"  was  referring  to  the 
actions  of  Mrs.  Curley,  which  have  been  men- 
tioned, and  those  actions  were  taking  the  ap- 
peals in  each  of  said  cases.  So  that  when 
the  complaint  said  that  "said  actions"  were 
dismissed.  It  meant  that  "said  appeals"  were 
dismissed.  At  the  trial,  the  complaint  seems 
to  have  been  so  treated;  for  while  the  at* 
torney  who  tried  the  case  was  quite  spedfie 
In  mentioning  defects  In  the  complaint,  the 
aliped  defect  as  now  spedfied  was  not  men- 
tioned. At  most  the  complaint  might  be  said 
to  be  ambiguous  In  that  particular.  If  it 
was,  the  defect  has  been  waived,  for  It  was 
not  raised  by  demurrer  on  the  ground  of  an- 
certainty  or  ambiguity,  nor  by  motion  to 
make  more  certain. 

[2]  2.  The  bond  was  conditioned  that  If 
Mrs.  Curley  should  prosecute  the  appeals 
with  effect  and  pay  off  any  judgment  or 
judgments  that  might  be  rendered  by  the 
court  upon  dismissal  or  trial  of  the  appeals, 
or  would  surrender  herself  in  satisfaction  of 
any  such  Judgmmt  or  Judgments,  and  if  sha 
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would  appear  before  tbe  county  court  on  tlie 
flTBt  day  of  the  next  term,  and  be  and  remain 
at  and  abide  the  order  of  the  county  court, 
and  not  depart  the  court  without  leave,  etc., 
then  the  bond  to  be  void,  otherwise  In  full 
force  and  effect  The  contention  In  this 
court  seems  to  be  Uiat  the  complaint  should 
have  negatived  all  the  conditions,  whereas 
all  It  said  was  that  Mrs.  Curley  failed  and 
refused  to  pay  the  judgments,  or  any  part 
thereof,  and  that  the  said  Judgments,  and 
each  of  them,  were  still  due  and  unpaid. 
No'  such  contention  was  made  In  tbe  lower 
court  It  was  there  contended  that  the  com- 
plaint only  negatived  tfaft  payment  of  tbe 
judgments;  whereas,  as  was  said,  it  should 
also  negative  the  condition  that  Mrs.  Curley 
would  surrender  herself  in  satisfaction  of  tbe 
Judgmeots.  Now  it  Is  plain  that  the  condi- 
tions In  the  bond  that  are  Joined  by  the  word 
"and"  must  all  be  performed,  and  the  viola- 
tion of  any  one  of  tbCTi  would  be  a  broach. 
The  conditions  relative  to  the  prosecution  of 
the  appeals  with  effect,  and  the  payment  of 
tbe  Judgments,  and  tbe  appearance  before 
tbe  county  court,  were  all  of  this  kind.  Each 
one  of  them  had  to  be  performed.  The  only 
condition  preceded  by  the  word  "or"  Is  the 
(.■ondition  relative  to  the  surrender  of  Mrs. 
Curley  in  satisfaction  of  the  Judgment.  There 
is  no  donbt  that  in  the  lower  court  the  com- 
pany took  the  position  that  the  conditions 
joined  by  the  word  "and"  were  all  to  be  per- 
formed, and  that  the  only  other  condition  be- 
sides the  one  of  payment  that  had  to  be  neg- 
attved  was  tbe  condition  concerning  the  sur- 
render of  Mrs.  Corley.  If  It  was  necessary 
to  negative  tbe  latter  condition,  that  has 
been  done  in  a  manner  sufficient  to  with- 
stand a  general  demurrer.  The  allegation 
that  the  Judgments  were  doe  and  unpaid 
n^:atlved  the  Idea  that  Mrs.  Curley  had 
Borrendered  herself  In  satls&ctlon  thereof, 
for  If  the  Judgments  were  satisfied  by  Mrs. 
Cnrley'B  snrrender  they  were  not  due  and 
unpaid.  The  answer  admitted  that  the  Judg- 
ments were  due  and  anpafd,  thus  further 
n^tivlng  the  Idea  that  th^  had  bera  satls- 
Aed  in  any  manner. 

[S,  4]  It  Is  also  contended  that  no  proof 
was  offered  that  Mrs.  Curley  signed  the  bond. 
The  proof  showed  that  Mrs.  Curley's  name 
was  signed  to  the-  bond,  and  tbe  bond  was 
delivered  by  Uie  company's  ^:ent  with  tbe 
signature  on  it  llie  bond  was  filed  by  Mrs. 
Gurl^  with  the  magistrate  for  the  purpose 
of  securing  the  anMl  and  a  consequent  stay 
of  the  proceedings,  and  such  a^Kal  and  stay 
were  secured.  Sncfa  evidence  is  sufficient 
proof  that  Mrs.  Ourley  signed  tbe  bond,  ^e 
real  defense  b^w,  and  the  contention  here, 
la  that  tlie  company  never  executed  tbe  bond 
sned  tm.  T&e  company  had  a  local  agent 
at  Glenwood  Springs.  Upon  application  of 
Hts.  Omlej,  or  her  attoriiey,  to  this  ktcal 
agent,  a  bcmd  for  $8,200  was  eicecnted  In  the 
name  of  the  company  by  one  Toner  ay.  Its 


attorney  in  fact  This  bond  was  sent  to  the 
local  agent,  and  through  him  was  lodged 
with  the  magistrate.  The  latter  did  not  ap- 
prove the  bond  because  It  was  not  In  form 
to  answer  the  requirements  of  the  situation. 
It  was  returned  to  the  local  agent,  and  the 
magistrate  indicated  what  the  situation  was 
and  the  nature  of  the  bond  required.  The 
agent  changed  the  bond  to  meet  the  drcum- 
atances.  It  Is  not  necessary  to  particularly 
state  what  changes  were  made  by  the  local 
agent  It  Is  enough  to  say  that  they  were 
such  as  to  materially  change  the  nature  and 
character  of  tbe  bond  from  what  it  had  been. 
Tbe  bond  as  changed  by  the  local  agent  was 
given  by  him  to  Mrs.  Curley's  attorney  to  be 
delivered  to  the  magtetrate^  The  local  agent 
wrote  a  letter  to  the  magistrate  informing 
blm  that  he  had  corrected  the  bond,  and 
that  It  would  be  delivered  to  tbe  magistrate 
by  Mrs.  Curley's  attorney.  Tbe  magistrate 
received  the  bond.  He  did  not  know  in  what 
manner  the  correction  had  been  made.  It 
cannot  be  said  from  this  record  that  tbe 
magistrate  knew  that  tbe  local  agent  bad 
corrected  the  bond  by  changing  it  himself, 
or  by  sending  it  to  another  agent  to  be  chang- 
ed. He  approved  the  bond,  knowing  that  it 
came  to  him  from  the  local  agent  apparently 
duly  executed  by  the  company,  and  proceeded 
with  tbe  appeals  as  the  law  required.  That 
the  local  agent  bad  tbe  authority  to  deliver 
bonds  executed  by  tbe  company  Is  undisput- 
ed. The  company  was  in  the  bondings  busi- 
ness, and  all  of  Its  business  was  conducted 
by  agents.  The  local  agent  was  there  for 
tile  purpose  of  obtaining  such  business,  and 
when  a  satisfactory  opportunity  presented 
itself  to  furnish  a  bond.  It  was  his  business 
to  see  that  It  was  furnished.  Tbe  prraump- 
tlon  is  that  one  known  to  be  an  agent  Is  act- 
ing within  the  scope  of  his  authority.  Aus- 
trian tt  Co.  V.  Springer,  94  Mich.  343,  54  N. 
W.  00,  84  Am.  St  Bep.  850.  The  local  agent 
was  known  to  the  magistrate  to  be  Buql^' 
agent  The  local  tLgemt  had  the  ai^B^t 
as  well  as  the  real,  autborl^  to  deliver  such  • 
a  bond  executed  by  the  company.  The. 
magistrate  bad  the  right  to  presume  that 
the  agent  was  acting  within  the  scope  of  fala 
authority  and  did  dettver  a  ,  bond  executed 
by  the  company,  and  tbe  coinpany  cannot  be 
permitted  to  say  that  tbe  agent  did  not  do 
that  which  It  bad  authorised  him  to  do.  wben 
that  whldi  be  did  was  to  all  appearances, 
that  wbldi  he  was  authorised  to  do. 
.  [S]  It  la  also  contended  by  the  company 
that  the  bond  Is  not  Ita  statutory  form,  and 
thAt  audi  a  bond  was  never  before  filed  In  a 
{Court  This  may.  aU  be  true,  but  it  is  not 
necessary  to  dwell  long  upon  this  cimtentiML  ■ 
As  a  mattw  of  Act,  through  the  Instrumoi- 
tality  of  this  bond,  ils  .was  intended,  vroceed-  - 
Ings  were  stayed  in  the  magistrate's  court 
in  all  of  the  cases,  and  they  were  tranft&itted 
to  the  county  c6urt  It  *^ was  ei^te^ed  intif 
voluntarily.'  It  was  an  obligation  iEounded 
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on  a  Talnable  cohsideratioD,  and  whl<^  con- 
sideration was  delivered.  By  Its  terms,  for 
this  consideration,  the  bond  recited  that  If 
the  appeals  were  dismissed  and  Mrs.  Cnrley 
did  not  pay  the  Judgments  or  surrender  her- 
self In  satisfaction  thereof,  It  would  remain 
In  full  force  and  effect.  It  was  not  against 
pnblic  policy.  The  company  had  the  right 
to  enter  into  such  an  obllgatloD,  whether 
In  statutory  form  or  some  other  form,  and, 
having  done  so,  and  haying  received  the  con- 
sideration therefor,  the  bond  Is  enforceable 
according  to  Its  terms  and  provisions.  Ab- 
bott V.  Williams,  IS  Colo.  514,  26  Pac.  460; 
Dry  Goods  Co.  t.  liTlngston.  16  Colo.  App. 
2B7,  66  Pac.  413. 

Perceiving  no  error  In  the  record,  the 
Judgment  la  affirmed. 

Judgment  affirmed. 

aABBBRT  and  HILL,  JJ.,  concur. 


IM  Colo.  314) 

BUfiOHSfORB       AMTLBBS  HOTEL  CO. 

(Supreme  Court  of  Colorado.    March  S,  1913.) 

1.  Innkbepebs  ^  10*)— Pbbbonal  Injttbibs 
TO  Guest— Evidence. 

In  an  action  by  a  hotel  guest  for  injuries 
from  a  fall  due  to  a  defective  chair,  testimony 
as  to  the  condition  of  other  chairs  in  the  dining 
room  prior  to  the  accident,  and  as  to  other  ac- 
cidents occnrring  in  the  dining  room  prior  there- 
to, was  properly  excluded,  where  it  appeared 
that  the  chain  were  not  all  of  the  same  make 
or  design,  or  of  similar  defective  condition. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  i|  14-16;  Dec.  Dig.  {  10.*] 

2.  Trial  (g  191»)  —  lN8TBD(moiis  — Assump- 
tion OF  Contboverted  Fact. 

In  an  action  by  a  hotel  guest  for  injuries 
from  a  fall  due  to  a  defectire  cbair,  an  instruc- 
tion that  defendant  was  liable  if,  "had  it  used 
reasonable  care,"  it  would  have  known  of  the 
defect,  was  properly  refused,  especially  where 
the  law  in  such  respect  was  well  stated  In  oth- 
er instmctiona ;  toe  expression  quoted  being 
an  assumption  that  the  defendant  did  not  use 
reasonable  care. 

lEi.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  420-431,  435 ;  Dec.  Dig.  |  191.*] 

3.  ApnAL  ARD  Bbbob  (|  278*)— OKnccxron 
Below— S  u  vfiuuenct— Inotbuctions. 

Wbere  an  Instmctlon  contains  but  one 
proposition  of  law,  a  general  exception  directed 
to  the  whole  of  the  instruction  Is  sufficient  to 
preserve  for  review  an  error  in  a  partiealar  por- 
tion  of  it ;  and  hence,  in  an  action  by  a  hotel 
xnest  for  injuries  from  a  fall  due  to  a  defective 
cbair,  a  general  exception  was  sufficient  to 
preserve  for  review  an  error  In  respect  to  the 
words  quoted  in  an  instruction  that  the  burden 
was  on  plaintiff  to  estsiblish,  by  a  preponder- 
ance of  the  evidence,  that  dtfendant  invited 
plaintiff  to  sit  in  a  chair  which  was  unsafe  and 
out  of  repair,  and  "known"  by  "defendant  to 
be  unsafe  and  out  of  repair  prior  to  the  hap- 
pening of  the  accident  complaijaed  of,"  and  that 
the  injuries  were  the  natural  and  probable 
consequence  of  defendants  negligent  act— such 
instruction  stating  but  a  single  proposition  of 
law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and' 
Error,  Cent  Dig.  |{  1590,  1606,  1620-1^, 
1625-1630,  1764 ;  Dec.  Hig.  fi  273>] 


4.  Innkeepers  (S  10*)— Injttbt  to  Qmr- 

LlABIUTT— KNOWUDQE  OW  DBRCTB. 

A  hotel  keeper  is  liable  for  injuries  to  a 
guest  from  a  fall  due  to  defects  in  a  chair  pro- 
vided for  the  guest,  where  the  defects,  by  tbe 
exercise  of  reasonable  care,  should  have  been 
known  to  the  hotel  keeper,  and  not  mcrdy 
wbere  they  are  actually  uown  to  him. 

[Ed.  Note.— For  other  .cases  see  Innkeepen, 
Cent  Dig.  Si  14-16;  Dec  Dig.  f  10.*3 

6.  Tbial  (I  251*)— iNBTBUonoN— Khowudoi 

or  Defects— CoupLAiNT. 

In  an  action  against  a  hotel  cbmpany  for 
injuries  to  a  gvest  from  a  fall  due  to  a  defec- 
tive cbair,  it  was  error,  in  an  instruction  rela- 
tive to  defendant's  knowledge,  to  fail  to  state 
that  defendant  was  chargeable  with  knowledge 
of  the  defect  if,  by  the  exercise  of  reasonable 
care,  he  could  have  known  of  tbe  same,  though 
the  complaint  alleged  actual  knowledge  only. 

[Ed-  Note.— For  other  cases,  see  Trial,  Cmt 
Dig.  U  687-606 ;  Dec  Dig.  |  251.*! 

Error  to  District  Conrtv  SS  Paso  Ooootr: 
W.  8.  Morris.  Judge. 

ActloB  by  Adelaide  EL  Bnrctamore  against 
tbe  Antlers  Hotel  Company,  a  corporatiMi. 
Judgmoit  for  defendant,  and  idalntiff  brings 
error.   Reversed  and  remanded. 

Joseph  N.  Baxter,  of  Denver,  Vanatta  ft 
Dolph,  of  Colorado  Springs  (Robert  E.  Hard- 
ing, of  Colorado  Springs,  of  counael),  for 
plaintiff  in  error.  Win.  E.  Hntton,  of  Dri- 
ver (Bruce  B.  MjcCay,  of  Denver,  ot  counsel), 
for  defesidaiit  In  error. 

SCOTT,  J.  This  is  an  action  upon,  the 
part  of  the  plaintiff  In  error,  plaintlfE  below, 
to  recover  damage  for  Injuries  allied  to 
have  been  received  while  a  guest  of  the  An- 
tlers Hotel,  at  Colorado  Springs,  conducted 
and  operated  by  tbe  defendant  corporation. 
The  plaintiff  was  a  resident  of  the  city  of 
Boston,  Uass.,  and  was  one  of  a  party  of 
about  175  making  a  tour  across  the  country. 
The  party.  Including  the  plaintiff,  stopped  at 
the  dty  of  Colorado  Springs,  and  became 
guests  of  the  said  hotel. 

Presumably  because  of  so  large  a  party  to 
be  cared  for  at  one  time,  the  hotel  manage- 
ment provided  one  of  its  dining  rooms  par- 
tially with  certain  camp  chairs.  The  plain- 
tiff, on  the  evening  of  the  second  day  at  the 
hotel,  entered  the  dining  room  In  company 
with  two  friends,  hosband  and  wife,  and 
they  were  being  seated  at  the  same  table. 
The  plaintiff,  while  being  seated,  and  while 
assisted  by  a  waiter,  sat  down  on  the  dialr 
provided  for  her,  and  It  immediately  col- 
lapsed, precipitating  the  plaintiff  to  the  floor, 
causing  the  injuries  alleged  to  have  been 
sustained-  The  particular  chair  in  qnwtloD 
Is  described  as  a  folding  camp  (4ialr,  with 
perforated  wood  back  and  seat  Tbe  other 
chairs  were  as  hereinafter  stated,  and  at 
least  a  part  of  them  were  camp  chalra,  and 
presumably  of  the  same  description; 

The  allegation  In  the  complaint  as  to  neg- 
ligence Is  that  tbe  defendant,  "ne^ectfal  ot 
Its  duty,  carelessly,  negUgwtly,  knowing, 
recklessly,  wanton^,  and  maUctonaly  ioTlted 
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tbe  plaintiff  to  tbe  ose  of  &  chair  whlcb  waa 
unsafe,  and  known  to  be  so  by  the  defend- 
ant company."  -The  answer  Is  a  general  de- 
nial, and  also  charges  contributory  negli- 
gence.  Aa  to  what  was  the  character  or  na- 
ture of  the  defect  in  the  chair  used  is  not 
cl«ir;  In  fact,  this  appears  to  be  purely 
speculative.  The  cause  waa  tried  to  a  Jury, 
and  a  verdict  returned  for  the  defendant. 

The  aaslgnmenta  of  error  are:  (a)  The  re- 
fusal of  the  court  to  admit  certain  testimony; 
(b)  the  refusal  to  submit  to  the  Jury  an  In- 
structlon  tendered  by  the  plaintiff;  and  (c) 
the  giving  of  other  instructions  by  the  court, 
0V&:  the  objections  of  defendant 

[1]  The  testimony  refused  was  as  to  the 
condition  of  other  chairs  in  the  dining  room 
iwior  to  the  accident,  and  as  to  other  accl- 
daits  occurring  In  the  dining  room  prior 
thereto.  No  testimony  was  offered  aa  to  the 
particular  defect  In  the  chair  used  by  the 
plaintiff,  and  the  same  seems  to  have  disap- 
peared, and  could  not  be  produced  at  the 
triaL  ' 

Plaintiff  cites  many  cases  wherein  testi- 
mony is  admitted  as  to  the  prior  condition  of 
the  particular  object  or  thing  causing  the  ac- 
cident, and  also  of  other  and  prior  accidents 
occasioned  thereby ;  but  in  no  case  dted  doed 
it  acvear  that  such  testimony  was  admitted 
aa  to  the  condition  of  similar  objects  or 
things  in  the  same  vicinity,  or  as  to  previous 
acddoits  occasioned  by  similar  objects  or 
things,  not  related  to  the  object  which  was 
the  direct  cause  of  the  accident 

The  testimony  discloses  that  the  chairs  in 
the  dining  room  were  not  all  of  the  same 
make  or  design,  or  of  similar  d^ectlve  con- 
dition, bat,  on  the  contrary,  that  some  were 
solid  framed,  some  cane  bottomed,  and  others 
of  the  type  of  the  chair  in  question.  Hence 
It  cannot  be  Justly  reasoned  that  a  defect  In 
(me  should  give  notice  to  the  defendant  of  a 
dangefous  condition  la  the  particular  chair 
in  question.  It  is  true  that  in  cases  where 
the  wedflc  defect  Is  of  such  a  (diaracter  that 
the  general  condition,  as  in  case  of  a  side- 
walk, would  naturally  draw  attention  to  the 
iwedse  defect  complained  of,  that  such  gen- 
eral condition  la  sometimes  admitted.  I^- 
on  T.  Grand  Rapids,  121  Wis.  60Q,  99  N.  W. 
3U. 

But  the  condition  of  (me  particular  chair 
in  a  large  dining  room  could  not  be  expe(^ed 
to  give  notice  of  the  condition  of  any  other 
one  chair,  though,  if  such  defective  condition 
WB8  known  to  be  general  with  the  chairs 
used,  it  mli^t  be  permissible  as  trading  to 
show  a  pmdent  dnty  upon  the  part  of  the 
landlord  to  examine  'all  of  them.  I9w  rule 
In  this  respect,  as  stated  1^  Wigmore  on  BM- 
daice,  is  "that  the  ifflor  injury  or  defect 
sbonld  be  (me  whl(A,  if  known,  would  natur- 
ally warn  the  person  charged  of  the  exist- 
ence of  ttie  defect  In  qnestion.  It  should  be 
■o  closely  associated  with  the  ope  In  gues- 
tton  that  the  discovery  of  the  one  would 


naturally  lead  to  the  discovery  of  the  latter, 
or  would  warn  of  its  existence." 

It  is  said  In  B.  G.  S.  Ry.  Co.  v.  Campbell, 
44  Oolo.  1,  99  Pac.  986:  "In  an  action  for 
negligence  the  general  rule  is  that  evidence 
of  other  Independent  and  disconnected  acts 
of  n^Ilgence,  which  could  not  have  contrib- 
uted to  the  plalntifTs  Injuries,  is  not  ad- 
missible to  establish  the  negligence  charged." 

The  testimony  ecanpialned  of  was  properly 
excluded. 

[2]  That  part  of  the  Instruction  complain- 
ed of  as  liaving  been  refused  by  the  court  Is 
as  follows:  "And  If  you  find  that  the  defend- 
ant, had  it  used  reasonable  care,  would  have 
known  of  the  dtfect  in  the  chair  provided  for 
plaintiff,  if  you  find  the  same  was  defective. 
It  would  be  liable  in  this  action,  although  It 
had  not  actual  notice  of  the  defect" 

The  law  in  this  rewect  la  reasonably  well 
stated  in  other  InBtructions,  and  the  expres- 
sion, "had  it  used  reasonable  care,"  would 
appear  to  be  an  assumption  upon  the  part  of 
the  court  that  the  defendant  did  not  use  rea- 
sonable care.  We  see  no  error  in  the  refusal 
of  this  language  as  an  instruction. 

[)]  The  objectitm  as  to  instructions  given 
and  numbered  8,  4,  7,  and  10  is  of  more  seri- 
ous concern.  It  Is  (x>ntended  by  the  appellee 
that  we  nmy  not  consider  these  several  in- 
structions on  appeal,  for  the  reason  that  suf- 
ficient and  proper  objectlcms  and  exceptions 
were  not  made  at  the  time.  The  defendant 
In  ertoT  dtes  Hasse  v.  Herring,  36  Colo.  883, 
85  Pac.  eSd,  in  support  of  this  (M>ntentlon  and 
wher^n  it  Is  held:  "When  one  instruction 
contains  two  or  more  independent  and  dis- 
tinct proposltlonB  of  law,  one  of  which  is 
right  and  another,  or  the  others,  wrong,  a 
general  exception  directed  to  the  whole  In- 
struction will  not  entitle  the  party  to  be 
heard  as  to  that  portion  of  the  instruction 
which  he  deems  to  be  wrong."  This  must  be 
regarded  as  the  rule  of  this  cjourt  not  only  at 
the  time  of  the  decision  in  that  case,  bat 
before  and  subsequent  But  It  cannot  be  the 
rule  where  the  Instruction  contains  but  one 
proposition  of  law,  tor  a  specific  objection  to 
a  single  legal  proposition  Is  all  that  can  be 
reasonably  asked;  and  the  objection  Is  suffi- 
ciently Bpedflc  If  it  calls  the  attention  of 
the  trial  court  to  that  particular  proposition. 
In  the  present  case  the  obJecti(«  was  made 
to  each  ln8tmctl(ni  s^rately,  and  not  as  one 
general  objection  to  all  InstnKttona.  An  ex- 
aminatlon  of  the  lnstrnctlona  complained  of 
makes  it  drar  that  neither  (me  of  them  caa- 
talns  more  than  one  prop<»ition  of  law;  and 
that  each  of  than  la  subject  to  the  Identical 
crltldsm. 

[4]  Instruction  No.  7  Is  as  follows:  "(7)  The 
court  instmcts  the  Jury-  that  the  bardoik  of 
pnwf  la  on  the  plaintiff  to  establish,  by  a 
IMreponderance  of  the  evidence,  that  tlie  de- 
fendant invited  the  plaintiff  to  sit  In  a  duilr 
which  was  nusafte  and  out  of  repair,  and 
knotcn  by  the  iefmdaiiii  to  ie  hmo/s  and  out 
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0/  repair  prior  to  the  happening  of  the  acd- 
dent  complained  of;  and  that  tbe  Injui^iea  oc- 
curring to  the  plalntUf  were  tbe  natural  and 
probable  consequences  of  aucb  nesUgeat  act 
on  tbe  part  of  the  defendant." 

This  purports  to  set  forth  certain  prerequi- 
site determinations  of  fact,  bi  order  to  law* 
fully  establish,  by  proof,  the  question  of  neg- 
ligence under  the  law,  as  a];^licable  to  tbe 
case.  It  Is  not  possible  to  conceive  of  more 
than  tbe  one  legal  proposition  in  this  state- 
ment In  French  v.  Guyot,  30  Colo.  227,  70 
Pac.  684,  cited  by  counsel,  it  was  said:  '*It 
has  been  held  by  tbls  court  that  a  general 
exertion  to  an  Instruction  which  contains 
more  than  one  proposition  of  law  Is  not  an 
exception  which  entitles  the  party  to  have 
the  alleged  error  reviewed  In  tbls  court."  In 
that  case  there  was  but  the  one  general  ob- 
jection to  all  instructions,  Including  those  ad- 
mittedly good,  so  that  the  court  was  not  even 
advised  as  to  the  specific  Instruction  or  In- 
structions, relied  on  as  being  erroneous. 

National  Fuel  Co.  v.  Oreen,  00  Colo.  307, 
115  Pac.  700,  also  relied  on  by  counsel,  does 
not  sustain  their  contention  In  this  case; 
for  there  the  instruction  to  which  objection 
was  made  contained  three  distinct  proposi- 
tions of  law,  each  relatii^  to  a  dlfTerent  Item 
of  damage  Involved  In  the  case,  viz.,  damages 
to  be  allowed  during  plaintiff's  minority, 
damages  subsequent  thereto,  and  damages  on 
account  of  expenses  incurred,  in  each  of 
which  a  different  rule  <tf  law  obtained  as  to 
measure  of  damage. 

It  was  not  Intended  to  be  the  rule  of  tbls 
court  that  an  objection  should  embrace  an  ar- 
gumrat,  but  rather  that  the  attention  of  tbe 
court  should  be  called  to  each  particular 
legal  proposition  objected  to.  Holding,  there- 
fore, as  we  do,  that  tbe  instruction  now  be- 
ing considered  contained  but  one  legal  propo- 
eltlon,  the  objection  thereto,  as  stated,  was 
sufficient.  It  is  not  swlonsly  contended  by 
counsel  Xot  d^endant  ttiat  the  instnictloD 


correctly  states  the  lav,  If  the  pleiadlncs  are 
sumclently  broad  to  cover  a  proper  statement 
of  the  law  in  that  respect  Tbe  objection  to 
the  instruction  Is  that  it  holds  the  defendant 
liable  only  in  case  of  actual  knowledge; 
for  It  declares,  "and  known  by  tbe  defendant 
to  be  unsafe  and  out  of  repair,"  thus  over- 
looking the  legal  proposition  as  to  the  duty 
Imposed  on  the  defendant  In  such  cases  In 
the  matter  of  the  exercise  of  reasonable  care. 
For  the  law  holds  the  defendant  to  tbe  exer- 
cise of  reasonable  care  to  the  same  extent  as 
In  case  of  actual  knowledge.  Particularly  Is 
this  the  rule  in  case  of  hotel  keepers,  livery 
stable  keepers,  and  common  carriers,  as  it 
relates  to  the  patrons  of  these. 

[6]  But  It  Is  said  that-  the  complaint  in 
this  case  alleges  knowledge  and  omits  the  al- 
ternative usually  pleaded  hi  such  cases,  "or, 
by  the  exercise  of  ordinary  care,  could 
have  Icnown,"  etc;  and  therefore  the  latt^ 
duty  is  not  within  the  pleadings,  and  sneb  an 
Instruction  is,  for  that  reason,  impropo'. 
While  the  form  of  tbe  complaint  is  not  to  be 
commended  in  this  respect,  yet  the  charge  as 
to  knowledge  must  of  necessity,  embrace  and 
Include  the  full  requirement  of  tbe  law  In 
that  respect 

But  the  instruction  not  only  does  not  em* 
brace, more  than  one  proposition  of  law,  but 
tbe  four  Instructions  complained  of  embrace 
but  one  and  the  same  propo8itl<u  of  law, 
and  the  same  erroneous  statement  is  Includ- 
ed in  each,  thus  unnecessarily  and  without 
reason  repeating  the  error,  so  that  In  this 
case  It  became  flagrant  By  these  Inatmo- 
tlons  the  plaintiff  was  denied  a  substantial 
right,  for  It  is  difficult  in  any  case  to  prove 
actual  notice;  and  to  sustain  the  Instroe- 
tlons  complained  of  would  be  to  overmle  an 
unbrokei  line  of  precedent  in  Uiis  court. 

Judgment  reversed,  and  the  case  remanded. 

MUSSER,  a  and  OARBIOUBS,  J,  c» 
earring. 
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BTAN8  T.  GHBYENNE  CVMWtT,  9TONO  ft 
BBICK  GO. 

<8npnm  Gonrt  at  WTomiag.  Mardi  24, 1918.) 

L  Won  AifD  Labob  0  22*)— A<lUMg»iT— 

PXTITIOH. 

Where  a  petition  in  assampBit,  after  alleg- 
Inc  plaintiff's  corporate  capacity,  allescd  that 
betweoi  certain  dates  plaintiff,  at  defendant'a 
TCqnest,  faralahed  materials  and  labor  and  con- 
stmcted  a  cement  sidewalk  arotmd  defendant's 
property  situated,  eta,  and  that  the  labor  and 
materials  so  famished  and  the  sidewalk  so  con- 
atmcted  were  of  the  reasonable  value  of  9103^, 
which  aam  was  dae  and  unpaid,  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |  41 ;  Dec.  Dig.  {  22.*] 

2.  WOKK  AND  LABOB  ({  11*)— QUAIITOM  MBB- 

nxr— EacPBKSS  Contbact. 

Where  plaintiff  sued  for  work,  labor,  and 
materials  in  the  constmctioa  of  a  sidewalk,  the 
feet  that  it  appeared  that  there  was  an  express 
c<Hitract  between  the  parties  for  the  construe* 
tlOD  of  the  walk  did  not  bar  plalntifrs  right  to 
recover  the  ctmtract  price;  It  oeing  regarded  as 
the  reasonable  valae  of  the  work,  labor,  and 
materials. 

[Ed.  Note.~For  other  cases,  see  Work  and 
labor,  Cent  D9g.  |  2&;  Dec.  Dig-  I  11*1 

S.  AFFBAL  AMD  E^BROA  (I  1002*)— Bbtzbw— 
Tbbdict— Gonnjcnno  EviDsncE. 

A  judgment  would  not  be  rerersed  as  not 
nataiaed  by  tbe  evidence,  where  it  was  con- 
flictiog  and  there  was  snfiicient  evidence  of 
each  material  fact  to  support  the  findlngSi 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  11935^^7;   Dec  Dig.  i 


Error  to  District  Oomt,  LBT&nde  County; 
Charles  Bi  Carpenter,  Jo^^ 

Actl<ni  1^  tbe  Cbejenne  Cement,  Stone  ft 
Biick  Company  against  David  P.  Enuu. 
Judgment  (or  i^alntlff,  and  defendant  brings 
error.  Af&rmed. 

See,  also,  122  Pac  688. 

Bay  B.  Lee  and  Charles  F.  UalUn,  botb  of 
Cheyenne,  for  plaintiff  In  error.  Marlon  A. 
KUne,  of  Cbeyenne,  ftor  defoidant  in  error. 

BEARD,  J.  This  case  was  brought  by  the 
defendant  In  error  as  plaintiff  against  tbe 
plaintiff  in  error  as  defendant  in  Justice  coart 
to  recover  tbe  amonnt  claimed  to  be  due  from 
said  defendant  to  the  plaintiff  for  the  con- 
Btmctlon  of  a  cement  sidewBlk.  The  case 
WBB  tried  to  a  Jnry  in  justice  court  resnltlng 
In  X  verdict  and  Judgment  in  favor  of  plain- 
tiff and  against  the  defendant  for  $163.28 
and  costs.  Tbe  defendant,  Dvans,  appealed 
the  ease  to  the  district  court  of  Laramie 
conntT,  where  tbe  case  was  tried  de  novo  to 
tbe  court,  witbont  a  Jury,  and  Judgment  was 
•gain  roidered  for  the  plaintiff  and  against 
defendant  for  tbe  sum  of  $163.28  and  costs, 
and  defendant  brings  error. 

Tbe  plaintiff,  in  Its  petition  filed  in  the 
justice  court,  after  alleging  tbe  corporate  ca- 
pacity of  plaintiff,  alleged,  In  substance,  that 
between  the  14th  and  28th  days  of  Septem- 


ber,  1908,  plaintiff,  at  the  request  of  defend- 
ant, ftimlsbed  materials  and  labw  and  con- 
structed a  cement  sidewalk  around  defmd- 
ant's  property  situated  at  the  southeast  cor- 
ner of  House  and  Twenty-Third  streets  in 
the  dty  of  Cbeyame;  that  the  labor  and  ma- 
terials so  furnished  and  the  sidewalk  so  con- 
structed were  of  the  reasonable  value  of 
$163.28;  that  said  sum  was  due  and  unpaid. 
Tbe  def^dant  filed  an  answer  denying  each 
and  every  allegation  of  the  petition;  and  for 
a  second  defense  alleged,  in  substance:  That 
the  plaintiff  made  and  entered  into  tbe  fol- 
lowing contract  or  agreement  with  defendant, 
to  wit:  "Cbeyenne,  Wyoming  Sept  14,  1908. 
Mr  D.  P.  E^rans,  CHieyenne,  Wyo. — Dear  Sir: 
We  propose  to  construct  a  cement  sidewalk 
one  hundred  eight  (108)  feet  long  and  five  (5) 
feet  wide  along  tbe  west  side  of  your  resi- 
dence more  fully  described  as  No.  301  El  28 
Street  Will  furnish  all  labors  and  mate- 
rial, and  put  in  same  according  to  the  city 
specifications,  and  guarantee  a  first  class  job 
in  every  respect  for  the  sum  of  $70.20.  Chey- 
enne Cemrait  Stone  &  Brick  Co.,  by  D.  E. 
Clark.  Treasurer."  That  defendant  accepted 
the  terms  of  said  agreement  and  plaintiff  pro- 
ceeded to  lay  said  walk,  but  did  not  do  so  In 
accordance  with  the  terms  of  said  agreement 
in  that  it  did  not  lay  said  walk  on  the  grade 
established  by  the  city  engineer,  and  failed  to 
make  tbe  walk  of  tbe  required  thickness,  and 
did  not  properly  mix  the  materials  used  in 
Its  construction.  Tb&t  under  an  oral  agree- 
ment between  the  parties  plaintiff  construct- 
ed a  walk  on  another  side  of  said  premises 
on  the  same  terms,  and  alleges  the  same  de- 
fects as  stated  above.  Plaintiff  replied  oral- 
ly, denying  the  new  matter  set  up  In  the  an- 
swer. 

On  the  trial  in  the  district  court  the  court 
found  generally  for  the  plaintiff,  and  also 
found  that  plaintiff  bad  substantially  com- 
plied with  the  conditions  of  its  contract  with 
defendant;  that  tbe  walk  Is  of  the  thickness 
required  by  the  clt7  specifications;  that  the 
materials  used  were  of  tbe  proper  kind  and 
were  properly  mixed;  that  while  part  of 
said  sidewalk  is  not  on  the  established  side- 
walk grade  of  tbe  dty,  the  city  engineer  and 
the  defendant  both  saw  it  while  It  was  being 
constructed  and  made  no  objections  to  Its  be- 
ing constructed  on  tbe  grade  on  which  it  was 
being  constructed;  that  neither  the  city  nor 
its  engineer  has  condemned  tbe  walk  or  or- 
dered Its  removal  although  it  has  been  laid 
for  nearly  two  years;  that  defendant  ex- 
pressed himself  satisfied  with  the  walk  and 
willing  and  ready  to  pay  therefor  upon  the 
approval  of  the  city  engineer;  that  after  the 
construction  of  tbe  106  feet  of  tbe  walk  the 
parties  entered  into  a  new  contract  for  the 
construction  of  the  remainder  of  the  walk 
(on.  the  other  side  of  the  lot);  that  the  con- 
tract did  not  require  that  the  walk  be  ap- 
Iffoved  or  acc^ted  by  the  city  engineer;  that 
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defendant  accepted  said  walk  and  has  en- 
Joyed  the  nse  and  benefit  qt  the  same;  that 
It  Is  of  substantial  benefit  and  value  to  the 
premises;  that  It  Is  of  the  reasonable  value 
of  $16S.28. 

[1]  Beside  the  contention  of  counsel  for 
plaintiff  in  error  that  the  findings  of  tbe  court 
aire  not  sustained  by  tbe  evidence,  It  is  con- 
tended that  the  court  erred  in  several  par- 
ticulars which  we  vplll  notice  briefly.  It  Is 
urged  that  the  petition  does  not  state  a  cause 
of  action.  But  we  think  the  objection  Is  not 
well  taken.  The  petition  Is  substantially  In 
the  form  approved  In  Wblttaker's  Code 
Forms,  p.  26;  Bradbury's  Rules  of  Pleading, 
p.  865,  Form  No.  172;  and  8  Sutherland's 
Code  Pleading,  Practice  &  Forms,  {  B186. 
Form  No.  1464. 

[X]  It  Is  also  contended  that,  as  the  peti- 
tion claims  on  a  quantum  meruit,  the  plain- 
tiff must  recover  on  bis  quantum  meruit  or 
not  at  all.  That  question  was  passed  upon  In 
Hecbt  V.  Stanton,  6  Wyo.  84,  on  page  91,  42 
Pac.  749,  43  Pac.  508,  where  In  the  opinion  on 
petition  for  a  rehearing,  the  court  said:  "As 
we  understand  the  argument  on  behalf  of 
plaintiff  In  error,  the  position  is  taken  that 
defendant  In  error  must  recover  upon  his 
quantum  meruit  or  not  at  all,  although  the 
evidence  may  show  that  he  Is  entitled  to  re- 
cover under  the  contract  set  up  by  plaintiff 
in  error  in  his  defense.  We  cannot  agree  to 
this  proposition.  Neither  do  the  authorities 
cited  sustain  it  The  contract  might  change 
the  amount  of  recovery,  but  could  not  pre- 
clude an  inquiry  as  to  whether  anything  was 
due  to  defendant  In  error  or  not"  In  that 
case  the  cause  of  action  stated  In  the  petition 
was  ttiat  the  plaintiff  had  at  tbe  instance- 
and  request  of  defendant  made,  excavated, 
and  constructed  an  Irrigating  ditch,  and  in 
so  doing  had  necessarily  removed  29,432  cu- 
bic yards  of  stone,  gravel,  and  earth,  which 
was  reasonably  worth  ten  cents  per  cubic 
yard,  or  a  total  sum  of  $2,943.20,  and  admit- 
ted payment  of  $1,659.  Defendant  answered 
denying  performance  of  the  work  as  alleged, 
and  as  a  separate  defense  averred  that  plain- 
tiff had  commenced  the  construction  of  the 
ditch,  that  the  work  so  commenced  was  not 
done  upon  any  promise  of  defendant  to  pay 
the  reasonable  value  of  the  work,  but  that  it 
was'  done  under  an  express  contract  In  writ- 
ing. The  terms  of  the  contract  were  set  out, 
and  the  failure  of  plaintiff  to  construct  the 
ditch  according  to  the  terms  of  tbe  contract 
waa  alleged.  In  the  present  case  the  plaintiff 
alleged  that  It  constructed  the  walk  at  the 
request  of  defendant,  and  that  the  labor  and 
materials  were  reasonably  worth  so  much — 
the  price  mentioned  In  the  contract  pleaded 
hy  defendant — and  that  defendant  had  failed 
to  pay  therefor.  D^endant  denied  generally 
those  allegations  and  averred  that  the  work 
was  done  under  a  special  contract  and  that 
the  work  failed  to  comply  with  the  contract 


in  three  particulars,  via.:  (1)  Tbe  materia  la 
were  not  properly  mixed;  (2)  the  walk  was 
not  of  the  required  thlclmess;  and  <3)  that 
it  v/:tLB  not  on  the  established  grade.  The  two 
cases  are  alike  in  principle,  and  the  same 
rule  applies  to  each.  "It  le  settled  law  that 
where  the  contract  has  been  fully  performed 
by  the  plaintiff,  and  nothing  remains  to  be 
done  but  the  payment  of  the  money  by  the 
defendant,  It  Is  not  necessary  to  set  ont  or 
declare  upon  the  special  contract,  but  the  lia- 
bility of  the  defendant  may  be  enforced  un- 
der a  count  for  the  reasonable  value  of  the 
services."  E.  D.  Metcalf  Co.  v.  Gilbert,  19 
Wyo.  331,  340,  118  Pac.  1017,  1020:  "Where 
the  complaint  is  upon  a  quantum  meruit, 
proof  of  a  special  contract  for  a  given  price 
does  not  necrasarlly  defeat  tbe  plaintiff's  re- 
covery, but  the  price  fixed  by  the  contract  be- 
comes the  quantum  meruit  In  the  case."  22 
Ehcy.  P.  &  P.  1378.  In  the  case  at  bar  the 
walk  had  been  completed,  and  the  defendant 
was  not  misled  by  the  form  of  the  pleading, 
and  he  had  the  opportunity  to  make,  and  did 
make,  his  defense  under  the  contract  pleaded 
by  Mm.  He  failed,  in  the  Judgment  of  the 
court,  to  sustain  his  defense,  but  was  not 
prejudiced  by  the  form  pf  plaintiff's  pleading. 

[3]  On  a  number  of  questions  of  fact  In  the 
case  the  evidence  was  conflicting;  but  there 
was  sufficient  evidence  on  each  of  them  to 
support  the  findings;  and  under  the  well -set- 
tled riile,  when  such  Is  the  case,  the  Judg- 
ment will  not  be  reversed  on  the  ground  that 
it  is  not  sustained  by  the  evidence.  W«  find 
no  prejudicial  error  in  the  record,  and  the 
Judgment  of  the  dlatrlct:  court  to  afflmwd. 

Affirmed. 

SCOTT,  a      and  FOTTGB,  ooociir. 


(H  Wyo.  IN) 

THOMSON  T.  STATSL 

(Supreme  Court  of  Wyomiiv,  March. 24» 

1913.) 

Labciitt  ^  83*}— VKsnioT— STAmmtT  or 

AUOURT. 

Oomp.  St  1910,  g  6832,  makes  one  who 
steals  any  horse,  etc.,  of  valoe,  guilty  of  a  fel- 
ony. Section  6262  provides  that,  when  an  in- 
dictment diai^B  an  offense  against  another's 
property  by  larceny,  etc.,  tbe  Jury  on  convic- 
tion shall  declare  m  their  verdict  the  value  of 
the  property  stolen.  Beld,  that  a  Terdict  in  a 
prosecution  for  horss  theft,  which  merely  found 
accused  auUty  ai  "cliarged  in  the  informatiOQ," 
was  fatally  defective  for  not  statiiw  the  valoe 
of  the  horse,  though  the  information  did  not 
allege  any  oarticular  value. 

[Ed.  Note. — For  other  cases,  see  Laiceny. 
Cent.  Dig.  {  208;  Dec  DigTlSS.*! 

Error  to  District  Court,  Weptou  Connty; 
Carroll  H.  Parmele^  Judge. 

Daniel  ThomatHi  waa  convicted  of  horse 
theft,  and  brings  error.  Reversed  and  re- 
manded for  new  trlaL 


■For  other  catat  see  nme  topio  and  secUon  NUMBER  in  Dee.  Dig.  tt  Am.  Dig.  Key-No.  Series  A  Rep'r  IsdetM 

Digitized  by  Google 


THOMSON  T.  STATE 


861 


A.  B.  Beacb,  of  Newcastle,  and  CampUn  & 
Ollarr.  of  Sheridan,  for  plaintiff  In  error. 
D.  A.  Preston,  Atty.  Gen.,  for  the  State. 

BKIABD,  J.  Tbe  plaintiff  In  error,  Daniel 
Thomson,  was  Informed  against,  tried,  and 
convicted  In  the  district  court  of  Weston 
county,  of  the  crime  of  steallog  a  horse,  and 
was  smtenced  to  a  term  in  the  penitentiary. 
He  brings  the  case  here  on  error,  seeking  a 
reversal  of  that  judgment 

The  Information  was  filed  under  the  pro- 
Tislons  of  section  6882,  Comp.  Stat  1910, 
which  provides:  "Whoever  steals  any  horse, 
mnle,  sheep  or  neat  cattle,  of  value,  *  ♦  • 
shall  be  deemed  gnllty  of  a  felony,  and  upon 
conviction  thereof  shall  be  Imprisoned  In  the 
penitentiary  not  leas  than  one  year  nor  more 
than  ten  years."  The  Information  changed 
the  defendant  below,  Thomson,  wltb  stealing 
one  horse  (describing  it)  of  value  the  prop- 
erty of  James  Ryan.  On  the  trial  the  Jury 
returned  the  following  verdict:  "We,  the 
Jury,  bdng  lawfully  impaneled  and  daly 
sworn  in  the  above-entitled  cause,  do  find 
the  defendant  guilty  as  charged  in  the  in- 
formation." The  sufficiency  of  the  verdict 
to  support  the  Judgment  is  the  Important 
queetlOD  in  the  case.  The  statute  provides: 
"When  the  indictment  charges  an  offense 
against  the  property  of  another  by  larceny, 
embeszlement  or  obtaining  under  false  pre- 
tenses, the  jury,  on  conviction,  shall  ascer- 
tain and  declare  in  their  verdict  the  value 
of  the  property  stolen,  aubezisled  or  falsely 
obtained."  Section  0252,  Comp.  Stat  1010. 
The  Attorney  General  argues  that  this  sec- 
tion of  the  statute  does  not  apply  to  the 
case  at  tmr  flir  the  reason  that  horse  steal- 
U^;  Is  declared  to  be  a  feltmy  regardless  of 
tlie  value  of  the  animal  stolm,  and  tor  the 
further  reason  that  at  the  time  sectitm  82B2, 
supra,  was  adopted,  horse  stealing  was  In- 
cloded  In  the  statute  dining  larceny  gener- 
ally, and  to  be  a  felony  the  value  must  be 
1^  or  more,  and  If  below  that  amount  It 
wovld  be  a  misdemeanor  only ;  and  that  In 
that  state  of  the  law  It  was  necessary  for 
the  Jury  to  ascertain  and  return  In  their  ver- 
dict the  value  of  the  prtqpwty  stolen  ta  order 
to  determine  the  grade  or  degree  of  the 
crime,  and  that  it  is  necessary  for  the  Jury 
to  do  so  only  In  those  cases  in  which  the 
value  determines  the  degree  of  crime.  He 
has  cited  a  number  of  authorities  to  the 
effect  that,  where  the  statute  makes  the 
stealing  of  a  particular  article  or  kind  of 
property  a  felony  without  regard  to  its  val- 
ue, it  Is  not  necessary,  in  the  absence  of  a 
statute  requiring  It  to  allege  or  prove  any 
particular  value,  or  for  the  Jury  to  find  and 
return  the  value  in  their  verdict,  and  that 
a  guimU  verdict  of  guilt?  as  charged  In  the 
indictment  or  Information  would  support  the 
JndgmOTt 

In  none  of  the  states  from  which  decisions 
have  been  cited  by  the  Attorn^  General,  and 


numerous  otiiers  which  we  have  am  mined 
and  vhidi  so  hold,  do  m  find  a  statirte 
like  ours.  So  fhr  as  wo  have  hew  able  to 
discover,  Ohio  and  Nebnuka  are  the  only 
statea  having  such  a  stati^  and  In  eadi  of 
them  the  language  la  identical  with  that  of 
the  secUon  above  quoted.  In  Armstrong  v. 
State,  21  Ohio  St  8S7,  thla  section  of  the 
statute  and  Uie  predse  qnesUon  Involved  in 
the  presoit  case  was  decided.  It  was  there 
held  that  the  statute  was  peremptory  and 
aiqplled  to  horse  stealing,  which  was  a  felony 
whatever  the  value  of  the  animal  stolen. 
The  court  said:  "Horse  stealing  Is  larceny, 
and  the  language  employed  In  the  IdTth  sec- 
tion of  the  Code  (our  section  6262,  supra) 
is  clearly  broad  Miough  to  embrace  that  of- 
fense. It  eipreasly  includes  In  Its  provisions 
the  offense  of  obtaining  property  by  false 
pretenses,  and  the  grade  of  punishment  af- 
fixed to  this  offense  by  the  statute,  like  that 
of  horse  stealing,  does  not  depend  upon  the 
value  of  the  property  obtained.  Since  then 
the  section  applies  expressly  to  one  of  these 
offenses,  we  cannot  well  hold  that  it  has  no 
application  to  the  other,  for  there  Is  no  reason  , 
for  applying  It  In  one  case  that  is  not  equally 
strong  in  the  other.  The  determination  of 
the  grade  of  punishment  is  not,  then,  the 
only  reason  for  this  provision  of  the  Code. 
Although  the  value  of  the  property  stolen  in 
one  case,  or  falsely  obtelned  In  the  other, 
may  not  affect  the  grade  or  kind  of  penalty 
imposed  for  these  offenses,  It  may  Influence 
the  degree  of  punishment  to  be  Inflicted.  The 
statute  gives  a  wide  discretion  to  be  ad- 
Judged,  on  conviction.  In  this  view,  It  may 
have  been  regarded  as  material  to  the  sub- 
stantial rights  of  the  defendant  that  the 
actnal  value  of  the  propoty  stoten,  or  false- 
ly obtained,  ahould  be  ascertained  and  re- 
turned In  tb»  verdict,  and  that  it  should  not 
be  left,  as  on  a  general  vwdlct  of  guilty, 
according  to  resectable  authority  it  might 
be  (Blsb.  Grim.  Proc  |  n9),  to  be  implied 
to  be  the  amount  stated  In  the  indictment. 
But  whatever  reasons  ipay  have  Induced  the 
enactmoit  of  Uie  sectl<ni,  its  terms  are  such, 
we  are  constrained  to  hold,  that  tbe  offense 
for  which  the  defendant  was  tried  was  em- 
braced In  its  provUons.  To  hold  the  re- 
verse would  virtually  be  a  Judicial  repeal 
of  tlie  section.  The  verdict  was  not,  there- 
fore, in  accordance  with  the  express  requisi- 
tion of  the  statute,  and  should  have  been  set 
aside  on  the  motion  of  the  defendant  made 
for  that  purpose.  It  follows  that  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  trlaL" 

The  Code  of  Criminal  Procedure  contain- 
ing what  is  now  section  ^2,  Comp.  Stot 
1910,  was  adopted  by  the  First  Territorial 
Legislature  of  Wyomii^  and  was  approved 
December  10,  1869  (section  166,  c  74,  tit  13, 
Laws  1869).  The  Crimes  Act  passed  by  the 
same  Legislature  and  an^roved  on  the  same. 
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day  did  not  make  the  stealing  of  a  bone  of 
leu  valne  than  |26  a  felony,  but  did  make 
tlie  obtaining  of  inoperty,  of  wbaterer  value, 
bj  false  pretenses,  a  felony.  Section  c 
3,  tit  10,  Laws  1569.  So  tbat  wbat  Is  said, 
In  the  aboTe  qootatton,  by  the  Supreme  Court 
of  Ohio,  applies  with  ^nal  force  to  our  stat- 
ute and  need  not  be  r^eated^ 

In  Holmes  v.  State,  S8  Neb.  297,  78  N.  W. 
641,  a  case  of  larceny  from  the  person,  the 
court,  after  auotlng  at  lengtii  from  Arm- 
strong T.  State,  supra,  said:  "We  are  entire- 
ly satisfied  with  the  reasoning  employed  In 
the  opinion  from  which  we  hare  Just  quoted, 
and  think  It  states  the  correct  rule.  In  Hc- 
Cby  T.  State,  22  Neb.  418  [35  N.  W.  202],  the 
prisoner  was  tried  on  the  charge,  and  de- 
clared guilty  by  general  verdict,  of  the  crime 
of  larceny  as  bailee,  and  no  value  of  the 
property  was  stated  In  the  verdict.  In  an 
opinion  of  this  court  it  was  said,  after  quot- 
ing section  488  of  the  Criminal  Code  (sEune 
as  our  section  6252):  This  provision  of  the 
Code,  although  clearly  applicable  to  the  case 
at  bar,  was  wholly  ignored.  Its  provisions 
are  mandatory  and  cannot  be  evaded.  The 
'verdict  therefore  conferred  no  authority  up- 
on the  trial  court  to  enter  a  Judgment  or  sen- 
tence by  which  plaintiff  in  error  was  convict- 
ed of  felony.* "  The  Judgment  was  reversed 
and  the  cause  remanded.  See,  also.  Fisher  v. 
State,  52  Neb.  631,  72  N.  W.  954;  McCormlck 
V.  State,  42  Neb.  866,  61  N.  W.  99.  In  the 
case  at  bar  the  Information  clearly  charges 
an  offense  against  the  property  of  another 
by  larceny,  and  In  our  opinion  comes  within 
the  provisions  of  section  6252,  supra,  and 
that  t^ey  are  mandatory ;  and  for  that  rea- 
son the  Judgment  of  the  district  court  will 
have  to  be  reversed.  Were  it  not  for  the 
express  command  of  the  statute,  we  would 
not  feel  inclined  to  do  so;  but,  whatever 
,  may  have  been  the  reasons  whhdi  induced 
the  Legislature  to  make  the  provision,  It  has 
done  so,  and  we  agree  with  the  Ohio  court 
that  '*to  hold  the  reverse  would  virtually  be 
a  Judicial  repeal  of  the  section." 

The  giving  of  certain  Inatructlons  to  the 
Jury  and  the  refusal  to  give  others  requested 
by  derendant  are  assigned  as  error.  '  We 
have  considered  the  instructions  given  and 
think  they  fairly  presented  the  law  of  the 
case  to  the  jury  on  the  evidence,  with  the 
exception  that  the  Jury  should  have  been  in- 
structed that  if  they  found  the  defendant 
guilty  they  should  ascertain  and  declare  la 
their  verdict  the  value  of  the  property  stol- 
en. Other  errors  assigned  are  not  likely  to 
.  occur  on  another  trial  of  the  case  and  need 
not  be  considered. 

For  tbe  reasons  stated,  the  Judgment  of 
the  district  court  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

Berersed. 

8C0TT,  C.  J.,  and  POTTER.  J,,  concur. 
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<8opreme  Court  of  Kaoaos.    March  8,  1913.) 

(SvOabiu  Ijf  Ihe  Court.) 
t  Masbiaoe  (I  58*)— License— MiNOBs—Air- 

miLME  PTT— <JeoUN  DS. 

A  statute,  forbiddlof;  under  criminal  pen- 
altfea  th«  i>erformance  of  a  marriage  ceremony 
without  the  issuance  of  a  license,  and  the  ia- 
suance  of  a  license  for  the  marriage  of  a  minw 
without  the  consent  of  the  parent  or  guardian, 
does  not  authorize  the  anaulment  of  a  marriage 
entered  into  by  a  minor  without  such  consent. 

fEd.  Note. — For  other  cases,  see  Marrii^e, 
Cent  Dig.  81  115-123;  Dec.  Dig.  {  58.*] 

2.  MaBRIAOE  (I  58*)— MiNOBS— ANKUI.1IKITT. 

Such  a  atatate  does  not  bring  a  minor 
within  the  operation  of  a  proviaion  anthorudng 
the  annulment  of  a  marnage,  either  party  to 
which  is  incapable,  from  want  of  age,  of  con- 
tracting it 

[Ed.  Note. — For  other  cases,  see  Marriagcv 
Cent.  Dig.  §S  11&-123 ;  Dec.  Dig.  {  58.*] 

3.  DivoBCB  (8  18*)— GaouNDs— "Fbadd." 

Ordinarily  the  concealment  by  a  woman  of 
her  prior  unchastity  is  not  a  ground  either  for 
the  annulment  of  her  marriage  or  the  granting 
of  a  divorce ;  but  where  a  woman  of  30  in- 
duces a  boy  of  19  to  many  her,  without  tbe 
knowledge  or  consent  of  either  parent  or  guard- 
ian, representing  to  bim  that  she  had  been  di- 
vorced from  a  former  husband,  when  in  fact 
he  had  procured  a  divorce  from  her  on  the 
ground  of  adulteir,  her  conduct  cons  ti  to  tea 
fraud  for  which  a  dtvoree  may  be  granted. 

[Ed.  Note.— For  other  cases,  tee  Divorce, 
Cent  Dig.  M  35-38 ;  Dec  Dig.  1  18.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2942-2954 ;  voL  8,  p.  7666.] 

4.  Pleading  (8  34*)— CoHSMtrcnow— Pabtic- 
ULAB  Allegations. 

An  allegation  that  a  wife  had  not  been  di- 
vorced from  a  former  husband,  as  against  a  de- 
murrer, will  be  construed  aa  intended  to  mean 
that  such  husband  was  still  living,  although  no 
direct  statement  la  made  to  that  effect 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  88  66-75;  Dec  Dig.  8  34.*] 

6.  Mabbiaoe  (8  58*)— AirnuLHENT—G BOUNDS. 

Tbe  fact  that  at  tae  time  of  her  marriage 
a  wife  had  a  former  husband,  living  and  nndi- 
vorced,  ifl  a  ground  for  a  decree  of  nullifica- 
tion, 

[Ed.  Note.— For  other  cases,  see  Marriage 
Cent  Dig.  88  116-123:  Dec.  Dig.  |  B&*] 

(Additional  Svllalnu  hy  BtUtorUl  Staff.) 

6.  Mabbiage  (8  6*)— MiHOBS— Age  or  Con- 
sent. 

There  being  no  statute  In  Kansas  fixing 
the  age  at  wbicn  persons  are  capable  of  enter- 
ing into  tbe  marriage  relation,  the  common  law, 
fixing  the  ages  at  14  and  12  respectively,  gov- 
erns. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  8  24 ;  Dec.  Dig.  §  5.*] 

Appeal  from  District  Court,  Wood  sou 
County. 

Suit  by  R.  M.  Browning,  a  minor,  by  Anna 
Laura  Browning,  as  his  guardian  and  next 
friend,  against  Beatrice  L.  Browning.  Judg- 
ment for  defendant,  and  complainant  ap- 
I>eals.  Beversed  and  remanded,  with  direc- 
tions. 


•For  otbar  cases  aea  aama'toplc  shd  section  MUUBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ifc  &«p'r  Induaa 
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S.  C  HolmeB,  of  Tates  Center,  for  appel- 
lant G.  B.  StephoLBon,  of  Tates  Center,  for 
aiqtelleft 

MASON,  J.  B.  M.  Browning  brought  an 
action  to  annul  the  marriage  which  had  tak- 
en place  about  a  year  before  between  him- 
self and  Beatrice  L.  Browning,  on  the  ground 
that  It  was  entered  Into  during  his  minority 
without  the  knowledge  or  consent  of  his 
parent  or  guardian,  in  violation  of  the  stat- 
ute. A  demurrer  to  his  petition  was  sus- 
tained, whereupon  It  was  amended  by  the 
addition  of  other  grounds.  The  trial  court 
held  the  amended  petition  to  be  Insufficient, 
and  the  plaintiff  appeals. 

ftl  The  statute  provides  that  "the  mar- 
riage relation  shall  only  l>e  entered  Into, 
maintained  or  abrogated  as  provided  by 
law."  Gen.  Stat  1909,  S  4855.  It  is  made 
a  misdemeanor  for  any  one  empowered  by 
law  to  join  others  in  marriage  to  do  so  wltn- 
out  a  license  therefor  having  l>een  Issued  by 
a  probate  judge.  Section  4858.  The  Issu- 
ance of  a  Ucense  for  the  marriage  of  a  mi- 
nor Is  forbidden,  except  with  the  consent  of 
the  Aither,'  mother,  or  guardian.  Section 
4SSQ.  The  statute  does  not  declare  that  the 
marriage  of  a  minor  entered  Into  without 
the  consent  of  the  parent  or  guardian  Is 
void,  and,  In  the  absence  of  a  provision  to 
that  efTect,  sudr  legislation  is  construed  as 
intended  to  prevent  such  marriages  as  far 
as  possible,  but  not  to  avoid  them  If  they 
are  once  entered  Into.  The  general  accept- 
ance of  this  rule  Is  shown  by  the  following 
expressions,  and  by  the  cases  dted  In  their 
tnipport :  "In  nearly  all  of  the  states  of  the 
Union  the  marriage  laws  require  the  consent 
of  parents  or  guardians  before  the  marriage 
license  Is  Issued,  to  minors,  and  Impose  penal- 
ties upon  the  officers  Issuing  a  license  or 
conducting  a  marriage  ceremony  without  such 
consent  Such  statutes  are  merely  directory 
and  do  not  render  void  a  marriage  without 
such  consent"  19  A.  &  E.  Bncycl.  of  Ij. 
1191.  "Unless  the  statute  expressly  declares 
a  marriage  contracted  without  the  necessary 
consent  to  be  a  nullity.  It  Is  to  be  constru- 
ed as  only  directory  in  this  respect,  so  that 
the  marriage  will  be  valid,  although  the  dis- 
obedience to  the  statute  may  entail  penalties 
on  the  licensing  or  officiating  authorities." 
26  Cyc.  8S5.  "It  is  a  well-settled  general 
rule  that  the  effect  of  statutes  prohibiting 
clergymen  or  magistrates  from  marrying  mi- 
nors without  the  consent  of  their  parents  or 
guardians,  or  forbidding  the  Issuance  of 
marriage  licenses  without  such  consent,  and 
prescribing  a  penalty  In  case  of  violation 
thereof.  Is  not  to  render  such  marriages  void 
when  solemnized  without  the  required  con- 
sent, the  statutes  being  regarded  as  direc- 
tory only,  In  the  absence  of  any  provision  de- 
claring such  marriages  absolutely  void." 
Note,  17  Ann.  Cas.  94.  "Statutes  regulating 
the'  marriage  of  minors  generally  provide;  In 


addition  to  the  period  of  disability  created 
by  fixing  the  age  of  consent  for  the  parties 
themselTeB,'  a  period  daring  whl^  tbe  con< 
sent  oC  parents  la  required  b^ore  the  mar- 
riage can  take  places  Statutory  provision  In 
sometlmea  made  allowing  parents  or  one  of 
the  parties  to  avoid  such  a  marriage  by 
means  of  judicial  Interposition ;  but  where 
the  statute  Is  merely  prohibitory,  it  has  been 
generally  b^d  that  a  marriage  contracted 
without  the  required  parental  consent  Is  not 
void  because  of  the  fact  that  such  consent 
was  not  obtained ;  In  other  words,  the  con- 
sent of  parents  is  not  necessary  to  the  valid- 
ity of  the  contract"  Note,  22  L.  B.  A.  (N. 
S.)  1206. 

[2, 1]  The  act  already  referred  to.  In  the 
case  of  a  groom  under  17  years  of  age,  or  of 
a  bride  under  16,  requires  the  consent  of  the 
probate  judge,  as  well  as  the  parent  or 
guardian ;  but  we  bave  no  statute  fixing  the 
age  at  which  persons  are  capable  of  enter- 
ing Into  the  marriage  relation.  The  common 
law  therefore  governs;  the  ages  being  14 
and  12,  respectively.  That  It  was  not  the 
legislative  purpose  to  nullify  marriages  en- 
tered into  by  minors  in  violation  of  the  sec- 
tions of  the  statutes  referred  to  appears 
from  the  different  language  used  with  re- 
spect to  marriages  between  persons  within 
the  forbidden  degrees  of  relationship,  which 
are  declared  to  be  absdlutely  void.  Oen. 
Stat.  1909,  S  4856.  The  statute  relating  to 
the  annulment  of  marriages  reads:  "When 
either  of  the  parties  to  a  marriage  shall  lie 
Incapable,  from  want  of  age  or  understand- 
ing, of  contracting  such  marriage,  the  same 
may  be  declared  void  by  the  district  court, 
in  an  action  brought  by  the  Incapable  par- 
ty." Gen.  Stat  1909,  8  6272  (Code  Civ.  Proc. 
8  677).  It  is  obvious  that  when  this  statute 
was  enacted  the  phrase  "incapable  from 
want  of  age"  referred  to  the  age  of  Consent 
to  marriage  as  fixed  by  the  common  law, 
since  there  was  then  no  statute  whatever 
relating  to  the  age  of  the  groom  or  bride. 
In  forbidding  the  Issuance  of  a  license  for 
the  marriage  of  a  minor  without  the  con- 
sent of  the  parent  or  guardian,  the  Legisla- 
ture is  to  be  regarded,  for  the  reasons 
already  indicated  as  Intending  to  p^vent 
minors  from  the  Improvident  exercise  of 
the  power  to  enter  the  marriage  relation, 
rather  than  to  deprive  them  of  the  capacity 
to  do  so.  The  ruling  of  the  trial  court  In 
sustaining  the  demurrer  to  the  original  peti- 
tion Is  'therefore  approved. 
.  [3]  The  amended  petition  contained  .addi- 
tional allegations  which  may  be  thus  condens- 
ed :  At  the  time  of  the  marriage  the  plaintiff 
was  19  years  of  age;  the  defendant  30.  She 
had  been  married  at  least  twice  before.  She 
was  not  of  good  moral  character;  the  plain- 
tiff being  ignorant  of  this.  He  had  been 
acquainted  with  her  but  a  short  tbne  and 
knew  nothing  of  her  <diarad;er  exciting 
what  he  had  letttn^d  fiwm 'her.   Shd  toN 
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blm  die  bad  left  ber  second  husband  and 
obtained  a  divorce  from  Urn,  wtmi  in  fact, 
as  ttae  plaintiir  aftfflrwards  learned,  ber  sec- 
Mid  bnsband  bad  obtained  a  divorce  from  ber 
on  tbe  ground  of  adultery.  Bbe  had  be^ 
arrested  at  different  times  for  conduct  an- 
becwnlng  a  lady.  During  ber  married  life 
wltb  the  plaintiir  she  received  letters  and 
had  correspondence  with  other  men  and  re- 
ceived money  ttma  than,  ^e  defendant 
induced  plaintiff  to.  marry  her,  taking  advan- 
tage of  his  yontb.  She  only  entered  into  tbe 
marriage  fOr  tbe  purpose  of  getting  the  plain- 
tiff to  snrawrt  bw  until  die  could  find  some 
other  companion  who  would  salt  ber  better. 

TifB  idaintUf  contends  that  tbe  fhcte  so 
pleaded  are  snfflctoit  to  justify  tbe  anntil: 
ment  of  the  marriage  on  the  ground  of  fraud- 
The  fact  that  the  statute  enumerates  cntain 
groonds  for  annuUng  a  marriage  does  not 
Inqfly  that  no  others  nlst  Powell  t.  Pow^ 
18  Kan.  871,  26  Am.  Bep.  774.  IVand  has 
been  btid  to  be  a  ground  of  annulment,  emu 
where,  as  In  this  state,  it  Is  made  a  cause  of 
divorce.  Foss  v.  Foes,  .12  Allen  OH  Mass.) 
26.  But  the  grounds  upon  which,  because  of 
*  fraudulent  ropreseatatknui,  a  marriage  may 
be  annoled  or  a  divorce  granted,  are  yery 
dlftwent  ftom  those  Justifying  tbe  setting 
aside  of  an  ordinary  contract.  The  most  se- 
rious diarge  cimtalned  In  the  amended  peti- 
tion Is  the  concealment  at  the  fiict  by  tbe  de- 
fendant tbat  ber  foroMT  husband  had  obtaln< 
ed  a  divorce  because  of  ber  adultery.  It 
must  be  r^rded  as  tbe  settled  law,  b^ng 
determined  by  the  great  weight  of  anthorUy, 
tbat  the  concealment  by  a  woman  ot  her  i»re- 
Tioua  unehastlty  is  not  sufflcloLt  to  Justify 
dther  an  annulment  of  the  marriage  or  the 
granting  of  a  dlvorcew  Tlila  snffldently  ap- 
pears from  tbe  following  texts,  and  the  notes 
thereto:  "Fraud  which  ritiatee  Qie  marriage 
contract  is  cause  for  its  annulment  But  the 
fraud  or  falsehood  must  be  one  which  goes 
to  the  very  fundamentals  or  essentlalB  of  the 
marital  relation;  deceit,  concealment,  or  mis- 
representation concerning  tbe  party's  health, 
character,  wealth,  social  position,  ^vious 
history  or  habits,  is  not  sufflclent  for  this 
purpose,  except  perhaps  In  New  York,  where 
the  rule  has  been  broadly  laid  down  that  ev- 
ery misrepresentation  of  a  material  fact, 
made  with  Intent  to  induce  the  oth^  party 
to  enter  Into  tbe  marriage  contract,  and  with- 
out which  it  would  not  have  been  made,  au- 
thorizes its  annulment"  26  Cyc.  906.  "The 
concealment  by  the  wife  of  tbe  fact  that  she 
bad  committed  fornication  before  marriage 
is  not  fraud  constituting  ground  for  divorce." 
14  Cyc.  695,  "The  degree  of  fraud  auffldent 
to  vitiate  an  ordinary  contract  will  not  afford 
sufficient  ground  for  the  annulment  of  a  mar- 
riage. It  is  not  sufficient  that  the  party  re- 
lied upon  the  false  representations  and  was 
decdved,  or  that  important  and  essential 
facts  were  concealed  with  Intent  to  deceive. 
The  marriage  relation  Is  a  status  controlled 


and  regulated  consldwatlons  of  public 
policy  which  are  paramount  to  tbe  rights  of 
the  parties.  *  *  *  It  Is  contrary  to  pub- 
lic policy  to  annul  a  marriage  for  conceal- 
ment by  a  woman  of  ber  unchaatltj  prior  to 
marriage.  Antenuptial  incontinence  Is  not  a 
ground  for.  annulment  or  for  divorce.**  19 
A.  &  EL  EncycL  of  L.  U84, 1185.  "Not  even 
does  the  concealment  of  previous  unchaste 
and  Immoral  behavior  In  general  vitiate  a 
marriage;  for,  although  this  seems  to  strike 
Into  tbe  esarauje  of  the  contract,  yet  pnUic 
policy  pronounces  otbwwlse,  and  opens  mar^ 
rlage  as  tbe  gateway  to  rq^tance  and  vlr- 
tue."  Schooler's  DomesUc  Belatlons  CStli 
Eid.)  I  23.  "Cwcealment  by  a  woman  of  her 
prior  marriage,  or  even  her  mUrepreeenta- 
tlon  In  that  regard,  is  not  a  ground  of  nullity 
or  divorce  in  the  absence  of  statute,  and  so 
of  her  unchastltT  prior  to  marriage;  for 
were  it  otherwise  a  woman  who  had  once 
fallen  would  In  most  cases  bave  foreter  dos- 
ed to  ber  the  only  avenue  to  leepectablHty 
and  virtue."  Law  of  Domestic  Belationa, 
Spencer,  sec.  70. 

It  Is  said,  however,  tbat  "scHne  courts  are 
disposed  to  relax  the  severity  of  tbe  rule. 
especlaUy  when  the  fraud  or  deceit  baa  been 
acoomplbdwd  by  some  measure  ot  coexdon  or 
InuMMltlon,  la  tiie  ease  of  very  yonng  girls 
duped  or  decoyed  into  an  unsuitable  mar- 
riage, and  In  the  case  of  aged  powma  of 
feeble  intelligence  who  have  been  tricked  or 
deluded."  26  Cyc  906,  The  rircumstances 
pleaded'ln  this  cue  bring  It  within  tbe  same 
class  as  those  referred  to.  Tbe  marriage 
vritb  a  boy  of  19  years,  brought  about  by  an 
experioiced  woman  of  80^  without  the  knowl- 
edge or  consoit  of  bis  parmt  or  guardian, 
may  be  such  an  Imposition  as  to  Justify  the 
interposition  of  a  court  MoreoTW,  tbe  de> 
fendant  here  is  charged  not  merely  with  un- 
cbastityr  but  with  adultery— tbe  violation  of 
her  marriage  vow— whldi  had  been  estab- 
lished by  the  flndtng  of  a:  court  and  become 
a  mattw  of  public  record.  The  j^alntiff  aSha 
the  nulllflcatlon  of  the  marriage,  but  also 
prays  for  such  r^ef  as  may  be  finmd  Just 
He  alleges  residence  for  10  years  In  tbe  coun- 
ty where  the  action  Is  brought  The  amend- 
ed petition  may  therefore  be  treated  aa  one 
for  divorce  on  the  ground  of  fraud.  We  think 
In  that  aspect  it  stated  a  cause  of  actloi^ 
and,  as  the  relief  so  afforded  la  ample,  there 
is  no  occasion  for  any  other  remedy. 

[4,  S]  The  amended  petition  contains  the 
further  allegation  "that  the  said  defendant 
and  her  first  husband  were  not  divorced,  but 
that  said  first  husband  abandoned  said  de- 
fendant, and  said  defendant  baa  never  ob- 
tained any  divorce  from  him."  This  seems 
Intended  as  an  averment  that  the  defendant 
was  incompetent  to  contract  the  marriage 
with  the  plaintiff,  and  by  a  llb^sl  construe- 
tion  we  think  it  should  be  so  inter[w^ed,  al- 
though there  la  no  specific  statement  that 
hw  buE^Muid  ia.atlll  alive.   Such  incapacity 


Digitized  by  Google 


Kan.) 


UNION  PAC.  R.  00.  T.  BOARD  OF  OOM'KS 


866 


wonld  be  a  ground  either  of  annnlm^t  or 
diTorce. 

The  Judgmrat  Is  rerwBed,  and  the  cause 
remanded  for  further  ^vceedlnga  In  accord- 
ance herewith.  AU  the  Justices  ctmcDrrin;. 

(Sa  Kan.  72) 

UNION  PAC.  R.  CO.  V.  BOARD  OF  OOBTRS 
OF  LEAVENWORTH  COUNTY 
et  aL  <two  casea). 

(Noa.  17,991,  17,992.) 

Supreme  Court  of  KansaB.    March  8;  1918.) 

(BylUbu*  by  M«  Court.) 

1.  Dunra  (I  91*)— DsAXKAGB  DisiTRicrr— Ob- 
SAiiiZAnoN— Ite  Facto  Cobpobation. 

Although  the  petition  preliminary  to  the 
incorporation  of  a  draina^  district  under  chap- 
ter 215  of  the  Laws  of  1906  incorrectl/  de- 
■cribed  the  terrlto^  intended  to  be  incladed  in 
tiie  district,  the  board  of  county  conuniaslonem 
undertook  to  incorporate  all  the  territory  and 
the  inhabitants  thereon  as  a  drainage  district 
and  to  make  a  body  politic  and  corporate,  and 
the  petitioner*,  the  owners  of  the  land,  the  pab- 
lic  officers,  and  the  district  itself  has  since  pro- 
ceeded on  the  theory  that  all  of  the  territoty 
intended  to  be  described  in  the  petition  constl* 
fnted  a  drainage  district,  and  it  has  since  as- 
sumed to  be  a  corporaticHL  and  its  officers  have 
exercised  corporate  functions  to  the  extent  of 
building  a  levee,  erecting  a  floodgate,  and  tssu- 
mg  bonds  to  pay  for  the  same,  and  subsequent- 
ly IcTied  a  tax  in  payment  of  Uie  bonds.  Heldf 
that  the  district  wul  be  deemed  to  be  a  corpora^ 
tion  de  l^cto,  and  the  tax  so  levied  cannot  be 
enjoined  because  of  the  irregolarity  In  the  or- 
ganization. 

[KA.  Note. — For  other  cases,  see  Drains,  Coat 
Dig.  ffi  63.  82,  102,  103 ;  Dec.  Dig.  |  01.*] 

2.  Dbairs  <|  74*>— Drainage  Distbiot—Ih- 
pbotubht^Taxation— Injunction. 

Wbete  a  taxpayer  encourages  the  making 
of  an  improvement  of  a  drainage  district  by  af- 
flrmative  action  and,  in  a  way,  induces  the  of- 
ficers of  the  district  to  construct  a  floodgate 
and  levee  upon  his  property  at  public  expense 
by  which  he  receives  a  benefit,  he  is  not  in  a 
position  to  ask  a  court  of  equity  to  enjoin  the 
coUectiin  of  a  tax  levied  to  pay  for  the  Im- 
proTement  because  of  defects  in  tlie.  incorpora- 
tion of  the  drainage  district. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  63,  82:  Dec  Dig.  S  74.*] 

3.  OONBTITUTIONAI,  Law   {%%  63,  64*)— IdlOIS- 
LATITB  POWKB— DKUCOATION. 

The  drainage  act  (Laws  1906.  e.  216)  does 
not  conflict  with  the  Ooostitution  by  delegating, 
or  attempting  to  delegate,  legislative  power  to 
the  petitioners  who  ask  for  the  organisation  of 
a  drainage  district,  nor  because  of  the  taxing 
powers  eonferred  upon  drainage  districts. 

(Ed.  Note.— For  other  caaes,  see  Constitution- 
al Law.  Cent  Dig.  H  01.  106-U4 :  Dec. 
Dig.  H  63,  6*.*]  ^ 

(Ad<UHonal  Syllaiua  by  Bditorial  Staff.) 

4.  DBAIHS    (i  76*)— lUPBOVElCENT— OeNBBAL 

Tax— NoncE  xo  Taxpaxbb— Oppobtohitt 

to'  Se  Heabo. 

Laws  1G05,  c.  215  f  7,  subsecs.  11,  12,  re- 
lating to  the  organisation  of  drainage  districts, 
provides  two  methods  Cor  making  imlprove- 
meats,  one  by  special  assessment  on  real  prop- 
erty benefited  and  the  other  by  levy  of  a  gener- 
al tax  on  all  taxable  proper^  within  the  dis- 
trict HeUf  that  a  tax  for  drainage  improve- 
ments oa  ati  the  taxable  property  of  the  dis- 


trict was  not  invalid  because  notice  of  levy  and 
opportunity  to  be  heard  was  not  given  to  tax- 
payers;  such  notice  only  being  required  in  the 
case  of  special  assessments  by  section  22. 

[Ed.  Note.— For  other  cases,  see  Drains,  Osnt 
Diip.  ii  7fr-81;  Dec.  Dig.  {  ^6.*] 

Appeal  from  District  Court.  Leavenworth 

County. 

Suits  by  the  Union  Pacific  Railroad  Com- 
pany against  the  Board  of  County  Commis- 
sioners of  Leavenworth  County  and  others 
to  enjoin  the  collection  of  certain  taxes 
levied  on  the  property  of  the  Lenape  Drain- 
age District  for  the  making  of  improTements. 
From  decrees  in  foror  of  defendsnlaB,  com- 
plainant appeals.  Affirmed. 

B.  W.  Blalr,  a  A,  Uagaw,  and  B.  W. 
Scandrett,  all  of  Tt^ka,  for  aivellant  Lee 
B<md  and  J.  B.  Kelsey;  both  of  Leavenwortb, 
M.  N.  McNanghton,  of  Tonganoxle,  and  G. 
W.  Trlckett  and  Ia  W.  Eepllnger,  both  of 
Kansas  01t7,  Kan^  for  appellees. 

JOHNSTON,  a  3.  These  acttwis  were 
brought  by  the  Union  Padflc  Railroad  Com- 
pany to  enjoin  public  officers  from  collecting 
taxes  levied  upon  Its  property  by  the  Lenape 
drainage  district  for  the  purpose  of  build- 
ing a  leve^  floodgate,  and  tibe  making  of  oth- 
er In^jrovements  to  protect  the  territory 
within  the  district  from  Injury  bj  overflow 
of  tbe  river.  The  proceedings  toward  the  In- 
corporation of  the  district  were  tnk&i  nnder 
the  proTldons  of  chapter  215  of  the  Laws  of 
1006.  The  Incorporation  was  Initiated  by  a 
petition  In  which,  Uirougb  a  clerical  error, 
the  territory  in^ded  to  be  inClnded  In  Uie 
district  was  Incorrectly  described.  The  ter- 
ritory as  described  in  the  petltitm  was  "Com- 
mencing at  the  northwest  cornet  of  the  N. 
W.  ^  of  sectUin  21,  township  12,  range  22 ; 
running  thence  souUi  to  the  northerly  bank 
of  the  Kansas  river  at  ordinary  high-water 
mark;  thence  down  along  said  bank  of  said 
river  at  ordinary  hi^-water  mark  to  a  point 
due  south  of  the  northeast  comer  of  the  S. 
E.  %  of  the  S.  W.  ^  of  section  14-12-22; 
Uience  west  80  rods;  thence  south  80  rods; 
thence  west  to  the  point  of  be^nuing."  The 
boundaries  of  the  territory  Intended  to  be  In- 
cluded In  the  district;  and  which  was  bicor- 
porated  In  it,  were:  'XJommenclng  at  the 
northwest  comer  of  the  N.  W.  ^  of  section 
21,  township  12,  range  ^;  mnning  tlience 
south  to  the  northerly  bank  of  the  Kansas 
river  at  ordinary  high-water  mark;  thmce 
down  along  said  bank  at  ordinary  high-water 
mark  to  a  pcdnt  due  south  of  the  N.  B.  corner 
of  the  S.  U  of  the  S.  W.  ^  of  section  14- 
12-22;  thence  north  80  rods;  thence  west 
80  rods ;  thence  ^th  80  rods ;  thence  west 
to  the  point  of  beginning."  The  difference  In 
the  description,  as  will  be  observed,  Is  that 
after  the  figures,  "14-12-22,"  there  was  omit- 
ted the  locative  call,  "th^ce  north  80  rods." 
The  error  la  manifest  on  the  face  of  the  peti- 
tion, as  the  last  call,  "thence  west  to  the 
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point  of  begiuuiug,"  does  not  lead  to  the 
starting  polut. 

[11  It  is  contended  that  because  of  the 
faul^  description  a  part  of  the  territory  on 
which  the  tax  was  levied  was  not  within  Uie 
district,  and  It  Is  Insisted  that  thwe  was  no 
authority  in  the  officers  to  levy  a  tax  on 
propwty  outside  the  boundaries  as  defl&ed  in 
the  petition.  The  actions  were  tried  upon 
an  agreed  statement  of  facts  under  which  it 
Is  made  dear  that  the  defective  description 
In  the  petition  was  a  mere  clerical  error^ 
The  error  in  the  petition,  however,  was  not 
carried  into  the  other  proceedings  of  Incor- 
poration which  It  is  stipulated  were  "strictly 
in  conformity  with  the  statute."  AU  the  ter- 
ritory upon  which  the  tax  was  levied  was 
intended  to  be  incorporated  Into  the  district, 
and  all  the  parties,  including  the  petitioners, 
landowners,  and  officers,  as  well  as  the  appel- 
lant itself,  proceeded  on  the  theory  that  the 
territory  Intended  to  be  included  in  the  dis- 
trict was  really  incorporated  Into  It  It  ap- 
pears that  persons  who  owned  lands  and  had 
residences  In  the  district  but  outside-  of  the 
territory  described  In  the  petition  signed  the 
petition  for  the  incorporation  of  the  dis- 
trict The  levee  and  floodgate  were  built  on 
the  right  of  way  of  the  Union  Pacific  Rail- 
road Company  and  in  the  district  as  It  was 
intended  to  be  incorporated,  but  they  were 
not  within  the  territory  as  described  in  the 
petition.  The  company,  it  appears,  was  not 
present  or  represented  at  any  meeting  of  the 
board  of  directors  of  the  drainage  district; 
but  it  knew  of  the  erection  of  the  levee  and 
floodgate  on  the  right  of  way,  and  it  even 
"prescribed  the  conditions  and  elevation,  the 
manner  in  which  the  levee  should  cross  its 
right  of  way  and  tracks,  and  the  location  of 
the  floodgate."  In  their  proceedings  the  di- 
rectors of  the  drainage  district  described  the 
improvement  as  one  that  benefited  the  entire 
district,  and  they  provided  that  bouds  should 
be  issued  to  build  the  improvements,  and 
that  these  bonds  were  to  be  i>ald  by  a  tax 
levied  upon  all  the  taxable  property  within 
the  district  The  Improvements  were  made 
according  to  plans  and  specifications  pre- 
scribed, and  these  extended  on  and  over  the 
right  of  way  and  tracks  of  the  railroad  com- 
pany and  in  a  territory  not  described  In  the 
petition,  but  they  were  In  the  district  which 
the  officers  undertook  to  incorporate.  The 
tax  was  levied  upon  all  the  property  within 
the  territory  intended  to  be  described  in 
the  petition,  and  all  the  tax  so  levied  has 
been  paid  by  the  owners  of  the  property  with- 
in this  territory,  except  that  levied  against 
the  Union  Padfic  Railroad  Company. 

While  there  was  an  error  In  the  initiatory 
steps  taken  towards  the  Incorporation  of  the 
district,  the  agreed  facts  of  the  parties  show 
that  the  territory  intended  to  be  organized 
into  a  drainage  district  was  in  fact  organized 
and  treated  as  a  body  politic  and  corporate. 
The  Incorporation  consists  of  the  to-ritory 
and  the  inhabitants  .rasidlng  therein,  and  the 


whole  territory,  as  well  as  the  Infaabitants, 
have  assumed  to  be  a  corpontlwt  and  to 
exerdse  corporate  functiona.  It  was  Irr^m- 
larly  ozganlaed,  of  course;  bat  the  Inhabit- 
ants of  the  entire  district  and  the  oOeers 
have  proceeded  on  the  theory  tbat  all  the 
territory  int«ided  to  be  included  was  In  the 
Incorporated  district,  and  the  drainage  board 
has  exercised  control  over  the  territory  wblch 
they  sought  to  incorporate.  There  having 
been  a  bona  flde  attempt  to  create  a  munici- 
pality including  an  the  territory,  and  It  hav- 
ing assumed  to  be  a  corporation  and  to  ex- 
erdse corporate  f  uncUona,  it  Is  a  corporation 
de  &cto  notwithstanding  the  defective  peti- 
tion and  the  irregularity  in  the  preliniinary 
steps.  Having  an  existence  in  Cast  under 
color  of  law,  the  regularity  of  the  oi^niza- 
tlon  and  its  rlgjit  of  existence  can  only  be 
challenged  by  the  state  in  a  direct  iHroceediiw 
for  that  purpose  and  is  not  open  to  collateral 
atteck  by  a  private  person.  This  principle 
was  applied  where  the  statute  under  ii^cb 
the  municipality  was  created  was  unconsti- 
tutional. In  re  Short,  Petitioner.  47  Kan. 
200,  27  Pac.  1005.  In  a  case  where  tiie  Initial 
steps  to  organize  a  corporation  were  attacked 
as  well  as  the  snffidency  of  tbe  petition  upon 
which  the  order  of  incorporation  fixing  the 
boundaries  of  a  dty  was  based,  it  was  held 
that  the  munldpality,  having  proceeded  on 
the  theory  that  the  incorporation  was  effec- 
tive and  having  assumed  to  be  a  corporation 
and  to  exercise  corporate  functions,  It  was 
a  de  facto  munldpality,  and  the  r^larlty  of 
its  Incorporation  or  its  corporate  existence 
was  not  open  to  attack  by  a  private  individ- 
ual. Levitt  V.  Wilson,  72  Kan.  160,  83  Pac 
307.  See,  also,  Topeka  v.  Dwyer,  70  Kan. 
244,  78  Pac  417,  3  Ann.  Gas.  239.  ■ 

[2]  The  error  of  description  In  the  petition 
is  manifestly  one  of  form  rather  than  sub- 
stance, one  that  might  have  been  corrected  at 
any  time,  and  it  Is  therefore  a  matter  of 
doubt  whether  upon  a  direct  attack  by  the 
state  the  incorporation  would  be  held  to  be 
invalid  as  to  any  of  the  territory.  Besides, 
there  is  good  reason  for  the  contention  that 
appellant  is  estopped  to  ask  an  Injunction  be- 
cause of  ite  attitude  and  actions  when  the 
organization  was  effected  and  the  improve- 
ments made.  It  nlade  no  objection  when 
the  publication  notice  was  given  of  the  or- 
ganization of  the  district  but  it  waa  not 
content  with  a  mere  passive  dissent  In- 
stead of  silent  opposition  or  an  unreslstiug 
attitude,  the  appeHant  took  affirmative  ac- 
tion and  encouraged  the  making  of  the  im- 
provement and  the  assumption  of  the  obliga- 
tions by  the  district  to  pay  for  them.  As  we 
have  seen,  the  appellant  selected  the  location 
for  the  floodgate  on  ite  right  of  way,  pre- 
scribed the  hdght  of  the  levee  and  the  man- 
ner in  which  it  should  be  built  across  ite 
right  of  way  and  tracka.  Having  encouraged 
and,  in  a  way,  induced  the  officers  of  the 
district  to  make  the  outlay  on  Ite  property 
and  which  neceasfiri^y.  benefited  U,  the  a^ 
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pellant  Is'ntft  In  a  position  to  ask  a  court  of 
equity  to  enjoin  the  collection  of  the  taxes 
against  Its  property  to  pay  for  the  Improve- 
ment Stewart  r.  Com'ra  of  Wyandotte 
County,  46  Kan.  70S,  20  Fac.  683,  28  Am.  St 
Rep.  746. 

[4]  One  of  tbe  grounds  upon  whlcb  In- 
junction la  asked  Is  that  no  notice  was  given 
appellant  or  opportunity  to  be  heard  when 
tbe  board  determined  that  the  Improvements 
wonld  benefit  its  property.  That  would  have 
been  a  very  solona  objection  U  a  spedal  as- 
sessment bad  been  made  to  pay  for  the  im- 
provement. Two  methods  are  imvlded  for 
making  improrements  under  tlie  drainage 
act,  one  q>ecial  assessment  upon  the  real 
estate  that  may  be  benefited  by  the  improve- 
ment and  In  proportion  to  tbe  benefit,  and 
the  other  by  tbe  levy  of  a  general  tax  on 
taxable  property  of  every  kind  In  the  dis- 
trict lAws  1906,  c  215.  8  7,  subds.  11,  12. 
In  tbls  instance  the  latter  method  was  adopt- 
ed, and  the  election,  fhe  Issnance  of  the 
bonds,  and  the  levy  of  tbe  tax  and  every 
jotber  step  In  the  proceedings  wer$  taken  un- 
der the  -sections  of  tbe  act  which  provide 
that  the  expense  of  such  improvement  shall 
be  met  by  a  general  tax.  Laws  1905,  c.  216, 
H  21-26.  Notice  as  well  as  a  hearing  Is  re- 
quired in  the  case  of  spedal  assessments 
(Laws  1905,  c  216,  I  22);  but  no  such  re- 
quirement is  made  where  a  general  tax  Is  to 
be  levied  and  a  special  notice  or  hearing  of 
that  kind  IB  not  essential  to  a  valid  levy  of 
A  general  tax  In  a  taxing  district  legally  cre- 
ated. It  is  not  necessary  In  a  drainage  dls* 
trlct,  any  more  than  it  would  have  been  in 
the  case  of  a  sdiool  district,  a  township,  or 
a  county. 

[I]  It  is  next  contended  that  tbe  act  Is 
oncmistitntimal  In  that  It  delegates  legisla- 
tive power  to  those  who  petition  for  the  In- 
oorporatitm  of  the  drainage  dlsMct  The 
ralidlty  of  the  act  was  attacked  and  sus- 
tained In  State  v.  Monahan,  72  Kan.  492,  84 
Faa  130,  116  Am.  St  Bep.  224,  1  Ann.  Cas. 
061,  and  Boby  v.  Drainage  District,  77  Kan. 
764,  99  Pac.  SOO^  These  cases,  In  effect,  hold 
Uiat  tile  L^islatnre  has  the  power  to  bidld 
levees  to  prevent  the  overflow  of  natural  wa- 
tec  courses  and  to  protect  land  from  dam- 
age resulting  fo)m  overflow  within  partica- 
lar  di^ctSr  that  tliis  power  may  be  exer- 
cised through  public  cotporatlons  organized 
for  that  purpose,  that  drainage  districts  pro- 
vided for  are  creations  of  the  Legislature 
Itself,  and  that  such  corporatlona  are  taxing 
districts,  and  that  the  officers  thereof,  under 
legislative  authority,  can  levy  a  general  tax 
or  spe<^l  assessments  to  pay  tm  such  im- 
provements. Legislative  power  Is  not  dele- 
gated to  tbe  petitioners,  as  was  attempted  In 
Gom*r8  of  Wyandotte  County  v.  Abbott,  62 
Kan.  14S;  84  Pbc  416,  or  as  In  Hntchboson  v. 
Ldmbach,  08  Kan.  37,  74  Paa  608,  68  L.  B. 
A.  630, 104  Am.  St  Bep.  384 ;  but  the  power 
la  exercised  by  the  Legislature  Itself  by  tbe 
passage  of  the  drainage  act,  wblch  Is  to  be- 


come opontlve  in  any  part  of  the  state  when 
certain  conditions  are  found  to  exist  and 
certain  agencies  or  instrumentalities  for 
which  it  provides  are  organized.  The  opera- 
tion of  the  law  does  not  depend  on  tlie  will 
of  tbe  petitioners,  but  it  Is  the  will  of  the 
ijegislatnre  which  Is  to  be  put  In  force  when 
the  board  of  county  commlssionns  find  that 
the  prescribed  conditions  exist  vrlthln  the 
district  which  the  petitioners  ask  to  have 
Incorporated.  If  the  conditions  are  found 
to  exist,  a  corporation  is  organized  and  an 
election  held  to  choose  the  offlcers  of  the  dis- 
trict, who  proceed  to  make  the  improvements 
as  the  Legislature  has  provided.  The  law 
becomes  effective  on  these  conUngmdes 
somewhat  as  it  did  In  the  metropolitan  po- 
lice act  under  which  a  board  was  appointed 
by  tbe  executive  council  of  the  state  in  which 
was  vested  the  control  of  the  police  force  of 
the  city,  its  organization,  government,  and 
discipline  It  was  ai^ed  that  the  legisla- 
tive power  was  unlawfully  delegated  to  the 
executive  council,  but  it  was  said  that:  "The 
act  in  question,  however,  does  not,  In  our 
opinhm,  confer  any  legislative  power  on  the 
executive  conncIL  It  came  from  the  I^egls- 
lature,  formal  and  finished.  The  executive 
councU  is  not  authorized  and  cannot  add  to 
or  teke  from  the  act  a  sln^e  provision  or 
word.  The  e^Kdiency  of  tbe  law,  the  dass- 
m  Qt  cities  which  may  be  brought  within  Its 
provisions,  the  contin^ncy  upon  which  Its 
operation  depends,  have  all  been  determined 
and  expressed  by  the  Legislature.  Tbe  ac- 
tion of  the  executive  council,  taken  upon  tbe 
petition  ot  the  householders,  is  the  contin- 
gency upon  which  tbe  operation  of  the  law 
depends.  When  this  contingency  arises,  tbe 
law,  positive  and  detailed  in  its  provisions, 
takes  effect"  State  ex  reL  v.  Hunter,  88 
Kan.  578,  683,  17  Pac.  177,  ISO. 

A  contention  la  also  made  that  the  power 
to  levy  a  general  tax;  being  legislative  In 
its,  nature,  cannot  be  delegated  to  thte  offices 
of  the  drainage  district  The  tax  in  question 
waa  levied,  as  we  liave  seen,  in  pursuance 
of  a  positive  statute,  the  drainage  act,  and  in 
conformity  with  Ite  reqnirementa.  The  gen- 
eral rule  with  reference  to  the  delegation  of 
the  taxing  iwwer  Is  subject  to  this  excep- 
tion: A  public  corporation,  created  to  dis- 
charge a  govermuental  function,  may  be  in- 
trusted with  the  power  of  gmeral  taxation 
in  aid  thereof.  Wulf  v.  Kansas  City,  77  Kan. 
358.  04  Pac  207,  and  cases  dted;  87  Gyc. 
725,  note  87.  A  drainage  district  that  is  cre- 
ated to  take  measures  for  the  protection  of 
life  anid  property  is  within  this  exception,  be- 
ing analogous  in  this  respect  to  municipal 
corporations  such  as  cities  and  villages.  See, 
also.  Cole  v.  Dorr,  80  Kan.  251,  101  Pttc 
1016,  22  U  B.  A.  (N.  S.)  634,  and  cases  dted. 

Appdlee  urges  other  reasons  why  injunc- 
tion is  not  available  to  aroelbint  and  why 
the  judgment  of  the  trial  court  should  not 
be  disturbed ;  but  a  consideration  of  these  is 
unnecessary  to  the  dlspositiim  of  the  cases. 
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Upon  tbe  gnnmds  itated,  tbe  Judgmokt  (tf 
tbe  district  conrt  in  eacb  of  tbe  caeeB  will  be 
affirmed.  All  tbe  JnBtlces  concurring. 


OOUNTI  OF  SAN  I/UIS  OBISPO  v.  SMITH 
et  aL   (CiT.  801.) 

(DlBtriet  Court  of  Appeal,  Second  DIrttict,  Cal- 
ifornia.  Jan.  28,  1918.) 

Statotsb  (8  101*)— Special  I^oislatkot— 

SuBBXT  Bonos. 

Act  March  25,  1903  (St  1903.  p.  4T8),  to 
provide  for  payment  by  toe  state,  counties,  or 
munictpalitieB  of  the  preminm  oa  official  bonds 
when  given  by  surety  companieB,  is  not  uncon- 
stitutional as  special  legislation, 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  113:  Dec.  Dig.  |  101.*] 

Appeal  from  Superior  Court,  San  Luis  Ob- 
ispo County;  B.  P.  Unangst,  Judge. 

Action  by  tbe  Conn^  of.  San  Lnltr  Oblq^o 
against  Frank  H.  Smttta  and  otbera.  Judg- 
ment for  defendants.  PlaintUE  appeals.  Af- 
firmed. 

Albert  Nelson,  of  San  Luis  Obispo,  for  ap- 
peUant  Paul  M.  Gregg,  C.  P.  Kaetzel,  and 
A.  E.  Campbell,  all  of  San  Luis  Obispo,  for 
respondents. 

PER  CURIAM.  No  briefs  have  been  filed 
herein.  It  appears,  however,  by  a  stipulation 
filed  in  this  court  on  July  28,  1910,  that  the 
point  involved,  to  wit,  the  constitutionality 
of  an  act  of  the  Legislature  of  the  state  of 
California  entitled  "An  act  to  provide  for 
tbe  payment  by  the  state,  or  counties,  or  cit- 
ies, or  cities  aud  counties,  of  tbe  premium 
or  charge  on  ottlclal  bonds  when  given  by 
surety  companies,"  approved  March  26,  1903 
<St  1903,  p.  476),  is  identical  with  the  ques- 
tion presented  in  L.  A.  No.  2,726,  entitled 
County  of  San  Luis  Obispo  T.  P.  H.  Murphy. 
162  CoL  586,  123  Pac.  808,  wherein  by  an 
opinion  of  the  Supreme  Court  filed  April  11, 
1912,  the  said  act  was  declared  constitution- 
al and  valid. 

Upon  the  authority  of  that  case  and  pur- 
suant to  tbe  stipulation  of  the  parties,  the 
Judgment  ber^  appealed  from  Is  affirmed. 

(&  Csl.  App.  H> 

PEOPLE  T.  SITZ.    (Or.  267.)* 
(DlBtriet  Court  of  Appeal,  Second  District  Cal- 

Ifbniia.    Jan.  28,  1918.) 
Cmmihal  Law  (I  1131*)— Appeal— DisMiBs- 
Ai/— EscAFB  or  Defendant. 

Defendant  pending  bis  appeal  from  a  con- 
viction having  escaped  from  custody,  and  being 
at  large,  appeal  will  be  dismissed,'  unless  he 
sarrenders. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  2971-2979,  298B;  Dec.  Dig. 

I  uSl*] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; Paul  W.  Bennet.  Judge. 
Bernard  C.  Sits  was  oonvictedi,  and  ap- 
DiBrndssed  condiUonally. 


Joseph  H.  Tarn,  of  Bakersfield,  for  appel- 
lant U.  S.  Webb,  Att7<  OoL,  and  Oeocfe 
Beeb^  D^ty  Atty.  Got.,  Ite  ttie  VeofiB. 

PER  CURIAM.  Defendant  was  convicted 
of  the  crime  of  (Atftinlng  money  undor  fUae 
pretenses;  tbe  Judgmoit  of  tbe  coort  bdng 
tbAt  be  be  imprisoned  In  the  state  i»laaii 
for  the  .term  of  five  years.  Efe  appealed  tnHn 
tlie  Jodgment  and  an  order  of  owrt  deaoylBe 
Us  motiott  tot  a  new  trial;  and  npmi  tbe 
issuance  of  a  writ  of  probable  cause  he  was 
remanded  to  tbe  custody  of  the  flAerllT  poid- 
Ing  the  hearing  of  bis  appeaL  Thereafter, 
and  during  the  pendency  of  his  appeal,  as 
shown  by  tbe  affidavit  of  the  sheriff,  be  es- 
caped from  custody,  and  thence  to  the  bear- 
ing of  his  ai^wal  has  remained  at  large.  Up- 
on the  authority  of  People  t.  Redinger,  66 
Cal.  290,  80  Am.  R^.  82,  and  Pec^le  t.  El- 
kins,  122  Cal.  664.  66  Pac  689,  tbe  Attorney 
General  has  moved  to  dismiss  tbe  appeal. 
That  def^dant  escaped  from  the  lawful 
custody  of  the  shoUf,  and  Is  now  at  large, 
conclusively  appears  from  the  affidavit  ffied 
In  support  of  the  motion. 

The  case  la  Identical  with  those  above  cit- 
ed, and  upon  tbe  authority  thereof  it  la  or- 
dered that,  unless  defendant  shall  within  30 
days  from  the  date  of  the  filing  hereof  sur- 
render to  the  custody  of  the  sheriff  of  Kern 
county,  his  appeal  bereln  shall  without  fur- 
ther order  stand  dismissed. 


(SO  CaL  App.  7S2) 

ALBION  LUMBER  GO.  T.  LOWELL. 
(Civ.  990;) 

(District  Court  of  Appeal,  ThM  District,  Cali- 
fornia.  Dec.  31.  1912.   Rehearing  Denied 
by  Supreme  Court  March  1«  3^13.) 

1.  Saij»  d  181*)— Dklat  ur  FmoBiUNaB  bt 

P0BCHASEB— EVIDZNOB, 

In  an  action  by  a  purchaser  for  breach  of 
a  contract  to  furnish  ties,  eridence  Meld  to  war- 
rant a  flndiug  that  a  delay  of  about  tfaiee 
months  In  sending  for  the  ties  was  beyond  ^sin- 
tiff's  control  and  not  unreasonable. 

[Bd.  Note.— For  other  cases,  see  Sales,  Oot. 
Dig.  H  473-491;  Dec.  DiTTlSl.*]^ 

2.  Frauob,  Statutb  or  A  118*)— Sionatubes 
BT  Pabtt  Chabged— Ssfaeatb  Mehobar- 

DUMB. 

A  letter  written  and  rigned  by  defendant, 
asking  whether  plaintiff  had  "made  any  furtlier 
arrangement  in  regard  to  shipping  the  ties"  be 
had  sold  him,  where  there  was  no  other  trans- 
action between  them,  was  a  sufficient  reference 
to  a  full  memorandum  agreement  erf  tbe  sale 
written  and  signed  by  tbe  idaintiff  and  ddiver- 
ed  to  defendant;  and  hence  there  was  a  suffi- 
cient memorandum,  signed  by  the  defendant,  to 
satisfy  tbe  statute  of  frauds. 

[Ed.  NoteJ— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  19»,  262-266;  Dea  Dig.  i 

3.  Sales  ({  384*)— Brkaoh— "Pboxdi ats  Dam- 

AQES"- RjilUOIENBSS. 

Where  there  was  a  contract  <tf  sale  of  ties^ 
and  the  sellei^  by  reason  of  tin  purdiaaez^ 
breach,  bad  to  make  sevraal  trips  and  pay  for 
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An  ezt«iudon  of  an  optlOD  on  the  timber  land, 
cxpmaes  for  sa<di  tripi  and  the  payment  for 
tbe  eztenaioD  coald  not  be  recovered  as  dam- 
afres,  not  being  "pcoximate  damages"  contem- 
plated b;  Civ.  Code,  S  3800,  Btating  the  meas- 
an  of  damages  for  a  breach  of  contmci 
_rEU.  Not&— For  other  caaea,  lee  Salu,  Gent 
Dl^.  H  1088^07;  Dee.  Dig.  |  SSftT^ 

For  otbw  de&nitioi^  aba  Wmla  and  Pbraaes, 
ToL  6,  p.  B769.I 

■4.  Fbadds,  Statutb  of  113*)— Statotc  or 
Frauds— Mem  OB  ANDtrif— Time  ot  Dblivebt. 
A  memotandom  of  a  sale  whicb  does  not 
apeclfr  the  tyme  of  deHvery  BBttsflea  tha  atatate 
<x  fraads ;  a  reaaonable  time  beinc  implied. 

[Ed.  Note.— For  other  casea,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  H  23»^;  Dec.  Dig.  S 
113.*] 

6.  FbATTDS,  STATnTE  ov  (S  U8*>— Mbuoban- 
DTJM9— PAROt  ETIDSnOK. 

Pand  evidence  was  adminrible  to  show  that 
there  was  but  one  transaction  between  plain- 
riff  and  defendant,  for  the  parpoee  of  showing 
that  a  letter  written  by  defebdant  referred  to  a 
certain  memorandom. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  II  1^7262-266;  Doc.  Dig. 
{  US.*) 

tt.  Sales  ({  416*)  — Breach  ot  Contact- 
Open  Market- mabket  Pbice— Etidbncr. 
In  an  action  br  a  purchaser  of  ties  for 
damages  for  a  hrea<^  of  a  contract  to  sell  ties, 
evidence  that  the  plaintiff  had  to  go  into  the 
open  market  to  purchase'  ties,  and  as  to  the 
market  price  at  Uie  time,  was  admissible. 

rBd.  Note.— For  other  cases,  Sales,  Cent 
D^.  SI  1171«  U72 ;  Dec.  Dig.  I  410.*] 

7.  8au9  (I  181*)— Bbkaoh  ot  OoirtBAOP- 

ShriDBITOE. 

In  an  action  for  damages  for  breach  of  a 
contract  of  sale  of  ties,  where  conditions  beyond 
plaintitTs  control  caused  a  delay  in  removing 
the  ties,  evidence  showing  that  defendant  aold 
the  ties  to  protect  IiimseTf  upon  an  option  he 
had  on  the  Umber  land  was  immaterial;  and  the 
Hostalning  of  objections  to  its  admimon  was 
proper. 

{Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  47a-491 ;  Dea  Dig.  |  181.*] 

8.  BviDXNCB  (I  448*)^^AUDa,  Statute  or 
(I  US*)— MKitoBANDui£s  —  I«TTBBa  — Parol 

KJVIDENCE. 

Parol  evidence  Is  admissible,  under  the  stat- 
ute of  frauds,  to  show  that  ties  referred,  to  in  a 
letter  written  by  defendant  were  those  concerned 
in  a  sale  of  wbich  there  was  a  memorandum, 
but  whicb  defendant  bad  not  aign^ ;  parol  evi- 
dence  whfdi  does  tend  to  vary  the  contract  or 
introduce  any  new  condition  being  admissiUe  to 
show  the  meaning  of  a  writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  206^-2082.  2084;  Dec.  Dig.  I 
448;*  Oauds.  Statute  of,  Cent  Dig.  ||  199, 
262-265 ;  Dec;  Dig.  |  118.*J 

9.  Appeal  and  Error  <|  1048*)— HARifLCss 
Error— Evidence— Meanznquss  Answers. 

A  meaningless  answer  of  a  witness  was  not 
prejudicial,  although  the  question  was  Improper. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4140-^46,  4161.  4168- 
4160;  Dee.  Dig.  %  1048.*] 

App^l  from  Superior  Comtr  Mendodno 
County;  J.  Q.  Wbite,  Judge. 

Action  by  the  AIUou  Lumber  Company 
Bgainst  A.  J.  Lowell.  Judgment  for  plaintUt, 
and  defendant  appeals.  Affirmed. 

Beheftrlng  denied  in  Supreme  Conrt,  130 
P^c.  864. 


Robt  Duncan  and  J.  O.  Buddodc,  both  Of 
Uklah,  for  appellant  Hannon  ft  Mwnnon,  of 

Ukiah,  for  respondent 

CHIPATAN.  P.  J.  Plalutur  brings  the  ac- 
tion to  recover  for  the  breach  ot  an  alleged 
contract  entered  Into  between  plaintiff  and 
defendant  Noveiuber  6,  1908,  for  the  sale 
and  purchase  of  redwood  ties.  It  la  al- 
leged  that  about  March  1,  1909,  plahitUf 
notified  defendant  ot  its  leadiness  to  re- 
ceive tbe  ties,  but  defaidant  npudiated 
and  refused  to  carry  out  said  contract 
Defendant  denies  that  he  entered  Into  any 
contract  with  the  plaintiff  as  alleged,  or 
at  all.  As  farther  answer,  ^Hiat  the  agree- 
ment sued  upon  Is  for  goods  and  chattels  of 
valne  exceeding  |200,  and  Is  In  violatiMi  ot 
the  Btatnte  ot  frauds,  not  having  besi  In 
writing  subscribed  by  defendant  As  a  third 
answer,  defendant  alleges:  That  def aidant 
"entered  Into  certain  negotiations  with  rate 
Donald  McDonald  in  reference  to  said  red- 
wood tles^  •  •  •  gald  McDonald 
thereupon  wrote,  lu  his  own  bandwElting," 
the  following  Instrument:  "Nov.  08.  Bot 
of  A.  J.  Low^  for  the  Albion  Lumber  Go. 
35Mto40M6xSz8  split  redwood  ties  at 
34  c  each  f .  o.  b.  vessel  Westport  subject  to 
our  inspection  when  loaded  on  vessel.  Pay- 
ments to  be  made  in  cash  to  Oeotge  D.  Gray 
110  Mkt  St,  San  Francisco,  as  fast  as  these 
ties  are  moved.  Donald  McDonald."  That 
this  is  the  alleged  agreemoit  sued  v^jl  Hbat 
no  part  of  said  ties  was  received  or  accepted 
by  said  McDonald  or  said  pUdntUt;  nor  has 
any  part  of  tiie  purchase  price  been  paid 
therefor.  That  aa  part  ot  said  agreement 
on  the  part  ot  Uie  buyer,  and  as  part  ot  the 
consideration,  it  was  agreed  that  the  buyer 
"should  begin  moving  and  acc^iting  said 
ties  within  10  days  or  two  weeks  from  said 
November  5, 1908,  at  the  latert,"  and  so  con- 
tinue untii  all  were  accQ)ted  and  moved  by 
tbe  buyer,  and  were  to  he  paid  for  as  fftst  as 
accepted  and  moved.  That  said  time  of  ac- 
ceptance was  "expressly  made  part  ot  said 
consideration  of  purchase,  and  was  a  mate- 
rial part  of  said  consideration,"  and  "was  ex- 
pressly made  the  essence  of  the  contract  of 
purchase."  That,  through  the  fianlt  of  plain- 
tiff, "said  ties  were  not  taken  nor  accepted 
nor  paid  for  within  said  Ume,  nor  within  a 
reasonable  time  thereafter."  That  thereupon 
defendant  promptly  notified  plaintiff  "that 
the  said  defendant  refused  to  sell  or  deliver 
the  said  ties  or  any  part  thereof.  That  any 
contract,  verbal  or  otherwise,  claimed  or  al- 
leged by  said  McDonald  or  plaintiff  to  have 
been  entered  into  with  reference  thereto  by 
the  defendant  was  rescinded  by  said  defend- 
ant" For  a  fourth  separate  answer,  among 
other  things,  it  is  alleged  that  "at  the  time 
of  the  agreement  on  the  part  of  the  buyer, 
said  defendant  Informed  said  McDonald  that 
it  was  necessary  that  said  ties  should  be  ac- 
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vepted  and  defuidant  bare  tbe  moner  for 
Bald  ties  in  tbe  Immediate  fnture,  In  order 
tbat  said  defendant  ml^t  pay  one  George 
D.  Gray  for  certain  timber  lands,"  for  tbe 
purdiase  of  wbldi  defendant  bad  a  contract 
from  Gray,  "and  s&ld  McDonaM  tben  and 
tbere  agreed  tbat  aald  ties  would  be  taken 
and  paid  for  In  tbe  Immediate  Catore,"  pay- 
ments to  be  made  to  Gray,  to  wblch  be  con- 
sented; tbat  plaintiff  did  not  offer  to  take 
said  ties  or  pay  for  tbem  until  about  Af arcb 
1,  1909,  and  said  dday  was  unreasonable, 
"and  deffflidant  tbereupon  refused  to  diellTer 
said  ties;"  tbat,  prior  to  said  c^er  to  take 
said  ties  said  Gmy  bad  notified  defendant 
that  "be  wonid  no  longer  deal  wiUi  plaintiff, 
and  would  cancel  said  option  or  contract  of 
sale  to  tbls  defendant,  unless  said  defendant 
sbould  make  some  otber  arrangement  fbr  the 
sale  of  said  ties  and  payment  to  said  George 
D.  Gray."  and.  tbat,  "by  reason  thereof  and 
said  unreasonable  delay  on  the  part  <tf  plain- 
tiff and  said  McDonald,  •  «  *  defendant 
r^sed  to  sell  or  deliver  aald  ties,"  and  bo 
notified  plaintiff.  Defendant  pleaded  a  set- 
off or  counterclaim,  alleging  tliat,  by  reason 
of  plaintiff's  follure  to  accept  and  pay  for 
tbe  ties,  he  "was  compelled  to  and  did  make 
two  trips  from  bis  place  of  business  at  West- 
port  to  the  city  of  San  Francisco,"  and  ex- 
pended for  his  necessary  expenses  on  said 
trips  $100  and  "lost  24  days  from  bis  other 
business,"  and  was  thereby  damaged  in  the 
sum  of  $240 ;  and  that  by  reason  of  plain- 
tiff's said  failure,  "defendant  was  compelled 
to  and  did  pay  to  said  George  D.  Gray  tbe 
sum  of  $300  for  an  extension  of  the  said  op- 
tion *  •  *  until  this  defendant  could  se- 
cure the  necessary  money  to  pay  tbe  said 
George  D.  Gray  therefor"  A  general  demur- 
rer to  this  defense  was  sustained  "and  mo- 
tion to  strike  out  matter  from  said  counter- 
claim granted."  PlalntifTs  answer  to  defend- 
ant's separate  defenses  la  a  denial  of  the 
averments. 

The  court  made  the  following  findings :  That 
plaintiff  and  defendant  entered  Into  a  con- 
tract, on  November  5,  1908,  by  which  "de- 
fendant agreed  to  sell  to  tbe  plaintiff  and 
the  plaintiff  agreed  to  buy  from  defendant 
35,000  split  redwood  ties"  upon  the  terms 
stated  in  the  agreement  set  out  in  defend- 
ant's answer,  and  on  said  date  McDonald, 
"who  was  the  general  manager  and  duly 
authorized  agent  of  the  plaintiff  corporation, 
having  authority  bo  to  do,  wrote,  signed,  and 
delivered  to  defendant  an  instrument  In 
writing"  (the  same  as  set  out  In  the  answer); 
tbat  "thereafter  the  defendant  duly  ratified, 
acknowledged,  and  accepted  the  terms  of 
said  contract  by  several  instruments  in  writ- 
ing subscribed  by  him  In  his  own  name;" 
that  "the  said  written  instrument  contains  all 
the  terms  of  the  contract  between  the  plain- 
tiff and  defendant."  It  is  further  found,  tliat 
after  said  memorandum  was  signed  by  Mc- 
Donald and  delivered  to  and  accepted  by  de- 


fendant, "further  oonTersatltm  wu  bad  be- 
tween the  defaidantand  the  agmt  of  plaintiff 
as  to  whoi  plaintiff  would  lecelre  said  tte^ 
but  plaintiff  did  not  aj^  tbat  it  would  begin 
moving  said  ties  within  ten  days  or  two 
weeks  from  said  Nov.  5, 1908,  oratanarwed- 
fled  date;  tbat  no  time  of  acceptance  was 
made  part  of  tbe  consldwatton  of  said  con- 
tract, nor  was  tbe  time  of  acceptance  and 
payment  particularly  or  expressly,  or  at  all. 
made  tibe  essence  of  tbe  contract  of  pnr^iase 
and  sale;"  that  about  Mardi  1,.1909,  plain- 
tiff notified  defendant  of  Its  readiness  to  re- 
celre  said  ties,  but  defoidant  tberenpon  no- 
tified plaintiff  tbat  "lie  would  not  carry  out 
said  contract,  and  would  not  deliver  said  rail- 
road ties,  or  any  part  thereof  and  then  repu- 
diated said  ccnttract;  that  plaintiff  was  tben 
ready  to  receive  and  pay  for  all  said  ties  in  ac- 
cordance wltb  tlie  terms  of  tbe  contract  here- 
inbefore set  out ;  tbat  plaintiff  offered,  with- 
in a  reasonable  time,  to  acc^  and  pay  for 
said  railroad  ties,  and  tbe  consideration  for 
said  contract  moving  to  defendant  tieretn  did 
not  fall  in  any  reelect  whatever,  and  tbat 
said  contract  was  never  rescinded;  tliat 
plaintiff  never  offered  to  take  or  pay  for  said 
tle&  until  about  the  Ist  day  of  March,  lOOO, 
but  tbat  said  delay  was  not  unreasonable."  It 
was  further  found  that  the  price  of  ties  "ad- 
vanced in  value  to  40  cents  eat^  on  board 
vessel  at  Westport"  after  said  contract  was 
entered  Into,  and  were  of  tliat  value  on 
March  1,  1009,  and  for  30  days  prior  thereto ; 
that,  relying  on  said  instrument,  plaintiff 
contracted  to  sell  the  ties  therein  mentioned 
to  a  third  party,  "and  by  reason  of  defend- 
ant's refusal  to  deliver  said  ties  plaintiff 
was  compelled  to  purchase,  and  did  pur- 
chase, 35,000  ties  of  the  same  quality  in  tbe 
open  market,  and  was  compelled  to  pay  there- 
for at  the  rate  of  40  cents  each,"  and  was 
therel>y  damaged  In  tbe  sum  of  $2,100.  Judg- 
ment for  that  amount  was  entered  In  favor 
of  plaintiff.  The  appeal  la  from  this  Judg- 
ment, and  from  the  order  denying  defend- 
ant's motloi^  for  a  new  trial. 

The  pleadings  and  findings  of  fact  present 
a  fairly  clear  exposition  of  the  various  con- 
tentions of  the  parties. 

Aside  from  some  allied  errors  of  law 
assigned  by  defendant  iu  the  course  of  the 
trial,  the  principal.  If  not  the  only  point 
presented  by  defendant  Is:  That  there  wait 
no  contract  or  memorandum  In  writing  aiga- 
ed  by  defendant;  and  therefore  the  agree- 
ment was  invalid. 

There  was  evidence  tbat  on  November  S, 
1908,  Lowell  met  McDonald,  whose  agency 
and  authority  to  act  for  plaintiff  in  tbe  mat- 
ter is  admitted,  for  the  purpose  of  selling  tbe 
ties  In  question  then  on  the  landing  at  West- 
port,  Mendocino  county ;  that  tbe  meeting  re- 
sulted in  McDonald's  agreeing  to  pnrcbase 
and  I^well  agreeing  to  sell  on  the  terms  set 
forth  in  tbe  written  memorandum  signed  by 
McDonald  on  behalf  of  plaintiff,  as  s^  fortb 
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in  defendant's  answer;  that  McDonald  gare 
the  original  to  Lowell,  retaining  a  copy- 
Present  at  this  meeting  was  W.  P.  McFaal, 
who  had  a  day  or  two  before  Informed  Mc- 
Donald that  Lowell  tiad  some  ties,  and  who 
arranged  with  McDonald  to  meet  Lowell. 
McFaul's  Interest  in  the  sale  arose  out  of  the 
fact  that  he  bad  an  option  to  purchase  cer- 
tain timber  land  from  George  D.  Gray,  men- 
tioned in  said  memorandnm.  Lowell  had  ad- 
vanced money  to  McFaul  in  carrying  on  bis 
tle-cuttlng  and  lumber  operations.  The  Gray 
option  Iiad  expired,  and  McFaul  desired  Low- 
ell to  take  up  the  matter  with  Gray  for  a 
renewal  of  the  option.  Lowell  testlfled:  "It 
was  understood  between  me  and  Mr.  McFaul 
to  sell  these  ties  and  apply  It  on  the  option 
and  take  it  over  myself.  I  had  advanced 
some  money  to  McFaul,  and  had  money  tied 
up  In  tills  land."  McFaul  testlfled:  "I  am 
interested  in  this  transaction.  My  interest  Is 
this:  Our  option  [Ills  firm  was  McFaul  & 
Hess]  had  expired  on  the  land.  Mr.  Gray 
bad  notified  ns  that  we  would  have  to  va- 
cate ;  so  our  Interest  was  to  have  Mr.  Lowell 
take  up  this  option,  extend  the  option  to  us, 
and  give  us  a  chance  to  get  our  equity  out 
of  the  property,  which  he  had  agreed  to  do 
If  he  could  make  arrangements  to  pay  off 
Mr.  Gray.  At  that  time  our  company  was 
indebted  to  Mr.  Lowell  something  in  the 
neighborhood  of  $7,000."  McDonald  testlfled, 
in  speaking  of  what  occurred,  that  he  "did 
not  know  at  tiiat  time  whether  Mr.  McFaul 
was  interested  in  the  ties,  or  what  the  situa- 
tion was.  There  was  nothing  said  as  to  what 
Mr.  McFaul's  Interest  In  the  transaction  was. 
He  appeared  anxious  to  have  the  ties  sold; 
that  was  all."  McDonald  testified  further 
that  after  the  terms  of  the  sale  had  t>een 
agreed  upon,  and  the  memorandum  was  sign- 
ed and  given  to  Lowell,  they  had  a  further 
conversation  as  to  bow  soon  McDonald  could 
send  for  the  ties.  He  testified:  "My  recol- 
lection Is,  after  we  had  agreed  on  the  terms 
of  purchase  and  all  that  concerned  that  In 
their  inspection  and  one  thing  and  another, 
Mr,  Lowell  asked  me,  'How  soon  can  you 
have  a  vessel  up  there  to  move  them?"  'Well,' 
I  said,  the  Pasadena  [the  vessel  which,  it 
was  understood,  was  to  bring  out  the  ties] 
has  got  -a  cargo  or  two  at  Albion  [a  nearby 
port],  and  she  has  got  two  cai^oes  from  New- 
port [another  neighboring  port],  and,  of 
course,  the  weather  conditions  get  bad,  and 
I  can't  state  definitely;  but  I  will  do  it  as 
soon  as  I  can  possibly  get  a  boat  np  there. 
Just  as  soon  as  I  could  get  the  Pasadena  up 
thwe— that  Is,  my  r^rts  I  got  ftom  her— 
I  could  get  tli^  mpved.  As  it  is,  I  had  otfa- 
er  business  ahead  of  that  I  had  to  attend  to. 
There  was  very  little  conversation  between 
Lowell  and  myself  on  the  subject  I  assured 
him  I  would  do  it  as  soon  as  I  could,  which 
was  my  IntenUon  to  do  all  the  time.  No  def- 
inite time  was  mentioned  by  either  of  us.  I 
could  not'.glve  a  d^nlte  time  at  that  time  of 


year,  or  any  other  time  of  year.  I  could 
only  do  It  as  I  got  to  it  Q.  Was  anythliv 
said  at  that  time  about  moving  them  wltbln 
ten  days  or  two  weeks?  A.  X  would  not 
agree  to  handle  any  as  soon  as  that  Q.  Was 
anything  said  about  that?  A.  I  know  noth- 
ing was  said  to  me  at>ont  it;  U  there  bad 
been,  I  would  simply. have  said,  'I  can't  do  it 
In  ten  days  or  two  weeks.'  The  only  state- 
ment on  my  part  was  that  I  would  do  it  as 
soon  as  I  possibly  could.  We  expected  to 
shortly  begin  work  with  them,  move  them 
away."  He  testlfled  that  this  was  the  only 
transaction  for  cross-ties  be  or  his  company 
bad  with  Lowell.  I^ater  In  the  day  the  same 
parties  met  with  Mr.  Gray.  Lowell's  object 
In  bringing  about  the  meeting  was  to  satisfy 
Mr.  Gray,  in  order  that  the  McFaul  option 
might  be  extended.  Plaintiff  bad  no  interest 
In  this  matter,  as  LoweU  liad  the  ties  and 
had  the  right  to  sell  them,  and  had  already 
sold  them.  Gray  testified  that  Lowell  made 
the  appointment  for  the  meeting  and  brought 
him  there;  that  the  object  was  to  satisfy  him 
that  he  would  "receive  the  cash  due  for  the 
sale  of  the  ties  Immediately  on  delivery  of 
the  ties  that  were  receipted  by  the  Inspection 
certificate;  and,  furthermore,  that  a  vessel 
would  proceed  Immediately  to  bring  those 
ties  Into  the  market,  as  I  had  Insisted  upon 
cash  from  Mr.  Lowell."  Gray  also  testified 
that  McDonald  said  "he  could  not  send  a  ves- 
sel immediately,  of  cour^,  as  the  vessel  was 
at  the  time  on  the  Mendocino  coast;"  that 
she  had  some  trips  to  make ;  that  "as  to  the 
moving  of  the  ties  he  assured  me  the  vessel 
would  go  for  tbem  within  ten  days  or  two 
weeks."  He  further  testified:  "I  don't  re- 
member that  the  transaction  between  Lowell 
and  McDonald  was  discussed  at  that  time. 
I  saw  no  paper  pass  between  tbem."  There 
was  much  testimony  tending  to  show  that 
the  condition  of  the  weather  was  such,  after 
the  Pasadena  was  at  liberty  to  go  for  tiiesa 
ties,  as  to  make  landing  at  Westport  uncer- 
tain and  at  times  dangerous,  if  not  Imprac- 
ticable, during  the  months  of  December,  Jan- 
uary, and  February;  there  was  also  evidence 
that  in  one  of  lier  trips  she  became  disabled, 
and  was  sent  to  dry  dock  for  repairs,  which 
consumed  about  two  weeks;  that  plaintiff 
had  made  unsuccessful  efforts  to  reach  West- 
port  landing;  and  that  McDonald,  acting  for 
plaintiff,  had  resold  ttie  ties,  and  was  anxious 
to  get  them  out  ai^  make  delivery.  Upon 
these  various  phases  of  the  tranaactlcm,  in- 
cluding the  delay  on  plaintiff's  part  and  Its 
cause,  there  is  ft  conflict  in  the  evidence;  but 
we  think  there  was  sufficient  to  ivmOty  the 
trial  court  In  making  its  findings  upon  them. 

[1,2]  Time  was  not  made  of  the  essence  of 
the  contract  by  its  terms,  and  McDonald  tes- 
tified that  be  made  no  promise  to  move  the 
ties  at  any  q)ecified  time.  Hence  idalnUff 
was  allowed  a  reasonable  time  to  perform. 
The  court  found,  on  sufflcl«it  evidence,  that 
the  delay  resulted  trom  causes  beyond  plain- 
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titrs  control,  and  was  not  tmreasonable.  Sal- 
inas Lumber  Ca  r.  Magne-Sllica  Co.,  159  Cat 
182,  112  Pac.  1089.  Nererthelesa,  it  la  ur- 
geirtly  contended  that  defendant  fs  not  liable, 
becauB^  as  Is  claimed,  he  never,  in  writing, 
agreed  to  the  sale.  And  this  brings  us  to  an 
examination  of  what  further  followed  the 
signing  of  the  memorandum  by  McDonald. 

There  to  a  conflict  In  the  evidence  as  to 
what  be  did  with  the  memoraDdum  after 
signing  It  He  testified  that  he  gave  it  to 
Lowell,  retaining  a  copy.  Lowell  testified 
that  McDonald  banded  It  to  McFaul,  who 
afterwards  (he  did  not  remember  when)  gave 
it  to  liim.  This  was  the  memorandum  pro- 
duced at  the  trial  by  defendant.  It  is,  per- 
haps, not  important  which  received  it;  for 
McFaul  was  there  In  Lowell's  Interest,  and 
in  a  sense  acting  for  him,  or  at  least  Jointly 
with  him.  In  bringing  about  the  sale,  though 
not  a  party  to  the  sal&  However,  the  court 
accepted  McDonald's  version,  and  so  must 
we.  The  parties  separated  with  the  under- 
standing that  the  memorandum  expressed  the 
terms  of  the  sale.  On  the  20th  day  of  No- 
vember, 1908,  15  days  after  the  memoran- 
dum was  in  Lowell's  hands,  he  wrote  Mc^ 
Donald  a  letter,  in  which,  among  other 
things,  he  said:  "Have  yon  made  any  fur- 
ther arrangement  in  regard  to  shipping  the 
ties  I  sold  you?  My  object  Is  that  I  bad 
ordered  some  freight  from  San  Francisco  and 
referred  shippers  to  the  Bishop  Lumber  Go. 
for  a  vessel  to  Westport ;  thdr  answer  being 
ttiat  they  had  no  vessel  for  Westport  Tills 
being  the  case  I  thought  perhaps  yon  had  in- 
structed them  as  to  when  you  would  take  the 
ties  out"  It  may  be  observed  that  this  was 
after  the  limit  of  time  for  delivery  had  been 
reached,  according  to  Lowell's  testimony,  and 
yet  he  makes  no  mention  of  It,  nor  complains 
of  the  delay.  Upon  the  point  under  consider' 
atlon  we  are  satisfied  that  Lowell,  in  his 
letter  of  November  20th,  referred  to  the 
memoranduo)  signed  by  McDonald,  and  could 
have  referred  to  none  other,  for  the  reason 
that  this  was  the  only  sale  of  ties  made  by 
Lowell  to  plaintiff  or  to  McDonald.  He  so 
testified  on  his  cross-examination.  On  No- 
vember 30, 1908,  McDonald  replied ;  »  •  •  • 
I  am  In  receipt  of  yours  of  the  20th.  In 
regard  to  your  ties,  I  have  a  couple  of  car- 
goes to  move  from  Newiwrt,  after  which  I 
will  have  the  Pasadena  move  those  that  I 
bought  from  you  at  Westport,  but  as  those 
ties  are  all  g<Ang  to  San  Pedro,  the  Pasadena 
will  not  call  at  San  Francisco.  She  will 
come  up  from  San  Pedro  direct  to  Westport 
How  much  freight  will  you  have?  If  the 
amount  is  suflldent  to  warrant  it  I  could 
have  the  boat  call  into  San  Francisco.  It 
coats  1125.00  per  day  to  run  one  of  these 
boats,  and  yon  will  understand  that  the  loss 
of  time  is  quite  a  serious  thing."  Lowell 
made  no  reply  to  this  letter.  It  was  now 
the  end  of  November,  and  no  complaint  bad 
been  made  of  any  d^y  on  plalntUTa  part 


About  the  Ist  of  February  McDonald  met 
Gray,  and  explained  to  him  the  causes  of  the 
delay  In  not  moving  the  ties.  He  testified: 
"He  [Gray]'  said,  'Of  course  thoee  things  you 
cannot  help,  the  only  things  we  have  to 
guard  against  In  transportli^  lumber  and 
ties  on  the  Mendocino  coast*  or  words  to 
that  effect;  he  realized  those  things.  After 
this  conversation,  I  think  about  the  middle 
of  February,  I  ordered  the  captain  to  Al- 
bion [near  Westport]  for  orders,  with  a  view 
of  sending  him  to  Westport,  If  there  was  a 
chance  to  get  the  boat  in  there.  He  came  to 
Albion.  It  was  very  rough.  I  told  bim  to 
go  up  the  coast  now ;  we  had  to  more  thoee 
ties.  •  *  •  He  laid  out  tiiree  or  foor 
days  and  came  back  to  San  Frandsco  with- 
out a  cargo.  It  was  then  I  called  up  Mr. 
Lowell  [by  telephone]  and  told  him  I  ex- 
pected to  get  the  Pasadena  up  there.  My 
recollection  la  I  talked  to  him  twice,  once 
about  the  middle  of  February;  and  when  I 
advised  him  I  would  be  up  there  for  a  car- 
go he  told  me  then  he  dldnt  think  the 
deal  would  go  throngji;  that  he  had  heard 
something  from  Mr.  Gray,  and  would  havd 
to  see  Mr.  Gray  first  before  he  could  aay 
whether  he  would  deliver  me  the  ties  or  not 
*  *  *  My  recollection  I  called  a  few  days 
after  that,  about  February  25th ;  he  waa  at 
home.  He  said  he  had  hem  to  San  Fran- 
cisco and  had  seen  Mr.  Gray;  the  whole 
thing  was  off ;  could  not  have  the  ties  nndw 
any  conditions.  I  have  no  recollection  of 
Mr.  Lowell  calling  me  by  telephone  or  writ- 
ing aby  letter,  or  making  any  other  demand 
to  take  those  ties  than  what  to  shown  by  the 
letters  introduced  in  evidence."  In  one  of 
these  telephone  conversations  between  Mc- 
Donald and  Lowell,  the  former  offered  to  ad- 
vance the  latter  76  per  cent  on  the  ties  at 
the  landing ;  but  Lowell  said  that  woold  not 
held  him,  as  Gray  vranted  all  hto  money.  It 
appears  from  Lowell's  testimony  that  he 
went  to  San  Frandsco  In  February.  He  did 
not  see  or  communicate  with  McDonald,  but 
did  see  Gray,  who  told  him  he  would  have 
nothing  more  to  do  with  McDonald;  where- 
upon Lowell  sold  the  ties  to  the  Santa  FA 
Railroad  Company  for  what  would  have 
yielded  him  40  cents  per  tie^  If  he  had  sot 
been  obliged  to  pay  Gray  a  commission  on 
the  sale.  On  March  3, 1909,  McDonald  wrote 
Lowell,  notifying  him  that  [daintifl  would 
expect  him  to  make  delivery  of  the  ties  whidt 
be  had  sold  to  the  Albion  Lumber  Company  on 
November  5,  1908.  Lowell  answered  Marcb 
8, 1909 :  "Replying  to  your  letter  und^  date 
of  March  3,  1909,  relating  to  the  35.000  to 
40,000  split  redwood  ties  yonr  Mr.  McDonald 
agreed  to  purchase  from  me  on  November 
5th  '03."  He  then  proceeds  to  state  that 
"this  sale  was  made  to  cover  a  certain 
tlon  which  I  held  from  Mr.  Gray  on  timber 
lands,"  and  to  restate  what  he  daimed  was 
the  agreement  about  delivery,  and  that  he 
bad  been  damaged  bjr  tke  compauT's  faUure 
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to  ke^  Its  agremirat,  conetudliig  that  he 
woQld  hold  It  responsIhlA  to  him  for  the 
damage. 

Some  potnt  Is  made  bj  eomiBel  for  d^end- 
aiit»  In  connection  wlOt  these  two  letters, 
that  McDonald  introduced  a  new  condittou  to 
his  readiness  to  pay  for  the  ties,  to  wit, 
"leas  a  proper  amount  for  dmtease  and  in- 
spection,** as  to  which  tiiere  was  no  meeting 
of  minds.  We  attach  no  particular  impor- 
tance to  ther  of  these  letters.  Tbaj  were 
written  after  Lowell  had  repudiated  the  con- 
tract originally  Altered  into.  Both  were 
claiming  damages,  and  both  deaUng  with  a 
rituation  which  arose  after  ttte  contract  had 
beoi  repudiated  by  defendant  and  Ms  liability, 
whatever  it  became,  was  fixed.  The  question 
to  be  decided  Is:  Did  Lowell's  letter  of  No- 
Tember  20,  1908»  under  the  drcumstancea, 
amount,  In  1^1  contentplatlon,  to  a  memo- 
randum in  wilting  sufficient  to  charge  him? 
We  entertain  no  doubt  that  It  had  such 
effect,  and  that  plaintiff  had  the  right  to  so 
r^rd  it 

Defendant  contends  that,  nndwr  the  statute 
of  frauds  Lowell  could  not  be  charged,  except 
upon  a  memorandum  signed  by  him  contain- 
ing "every  material  part  of  the  contract  of 
■ale" ;  and  'it  imist  show  tlie  names  ct  the 
parties,  the  subject-matter  of  the  sale,  and 
the  terms  and  conditions  of  sale,  and  must 
be  certain  as  to  all  these" — dtlng  Breckin- 
ridge V.  Crocker,  78  CM.  629.  21  Pac.  179; 
Brown  on  Statute  of  Frauds  (6th  Ed.)  | 
384,  and  other  authorities.  It  is  further 
dalmed  that,  'if  It  la  sought  to  estabUah  a 
memorandum  or  contract  by  dlft»ent  papers, 
the  papers  must  be  attached  tt^ether,  or 
one  must  deaHy  refer  to  another,  and  they 
cannot  be  connected  by  parol  testimony" — 
citing  Tiedeman  on  Sales.  |  76. 

Tumli^  to  the  memorandum  signed  by 
SlcDonald,  It  will  be  found  to  laA  nothing 
to  charge  plaintiff.  The  mera  delivery  of 
tSie  memorandum  to  Lowell  would  not  bind 
Lowell;  but  It  Is  not  the  law  that,  before 
be  would  bo  bound,  he  must  hfansdf  write 
and  sign  a  memorandum  equally  Qteciflc  Any 
communication  in  writing  by  Lowell  to  plain- 
tiff, aufDdently  definite  to  ahow  Us  accept- 
ance of  or  acqulescmce  In  the  memorandum  of 
purchase  signed  by  plalntUC,  or  showing  that 
he  treated  it  as  an  exlstiiig  obligation  of  plain- 
tiff and  binding  on  himself,  woold  saUsfy  the 
statute.  There  Is  nothing  in  the  statute  of 
frauds  requiring  the  signed  memorandum  of 
a  contract  to  be  contained  In  a  single  paper. 
Two  or  more  papers  properly  connected  may 
constitute  a  sutttdent  memorandum.  20  Cyc. 
278;  Brewer  v.  Horst  &  Lachmund  Co.,  127 
Cat  643,  60  Fee.  418,  60  U  R.  A.  240.  The 
evidence  very  clearly  shows  that  the  contract 
was  treated  as  valid  and  binding  by  both  par- 
ties until  the  later  part  of  February,  1909, 
four  months  after  its  execution,  and  It  was 
then  disavowed  by  defendant,  not  because  It 
was  never  entered  Into,  but  because  of  plain- 


tiff's alleged  fhUnn  to  promptly  move  the 
ties. 

It  remains  to  notice  cotaln  alleged  er- 
rors of  law. 

Ct]  Tbe  rule  stated  by  the  Code  is  that 
Cor  a.  tnreach  of  contract  the  measure  of  dam- 
ages Is  "the  detriment  proximaMy  caused' 
th«^y,  or  whl(^  In  the  ordinary  course  <a 
things,  wou^  be  likely  to  result  therefrom." 
CIt.  Oode^  i  8300.  Tb  be  proximate  the  dam- 
ages must  be  audi  as,  **next  immediate 
follow  and  are  produced  by  the  act  com- 
plained ot"*or,  if  not  proximate,  "midi  as, 
in  the  ordinary  course  of  things,  would  be 
likely  to  result  therefrom."  Friend  &  Terry 
L.  Co.  V.  Ulller,  07  Cal.  464,  8  Paa  40.  The 
damages  claimed  (by  def^idanQ  could  not 
well  ]^ve  been  contemplated  by  the  parties 
whm  they  entered  into  the  contract  They 
w»e  not  proximate,  as  proximate  damages 
are  above  defined;  and  we  do  not  thjnk  they 
were  such  as  would  be  likely  to  result  in  the 
ordinary  course  of  things,  miey  were  too 
remote.  See  Martin  v.  Deetz,  102  Cal.  6S, 
36  Pac.  368, 41  Am.  St  Rep.  161;  Wallace  v. 
Ah  Sam,  71  OaL  187,  12  Pac.  46,  00  Am. 
634. 

[4]  We  think  the  McDonald  memorandum 
of  November  5,  1008,  was  properly  admitted 
In  evidence.  The  objection  that  it  specified 
no  time  of  delivery  is  not  tenable^  for  a  rea- 
sonable time  would  be  Implied.  Ctv.  Code,  { 
1657. 

[B]  It  was  not  error  to  show  witness  Mc- 
Donald that  plaintiff  made  no  other  contract 
for  ties  with  Lowell,  The  purpose  of  the  evi- 
dence doubUess  was  to  show  that  Lowell's 
letter  of  November  20th  had  reference  to 
the  memorandum  of  Kovember  5th  by  show- 
ing that  the  parties  had  no  other  transaction. 
We  think  it  would  have  been  In  aid  of  fraud, 
rather  than  for  its  discouragement,  to  allow 
defendant  to  claim  that  he  referred  to  some 
other  transaction  by  having  the  evidence  ex> 
eluded. 

The  letters  dated,  respectively,  November 
'Mttx  and  30th  were  admissible.  McDonald's 
letter  of  March  8  and  defendant's  of  Iilandi 
8,  1909,  perhaps  added  nothing  material  to 
the  case;  but  tti^  -wen  not  jHt^udidal  to  de- 
fendant 

[I]  The  fdaintilTs  testimony  that;  upon  de-  - 
fendantfs  refusal  to  d^ver  the  ties,  it  was 
compelled  to  go  into  the  open  maiket  to  anp* 
Idy  tiiem,  and  the  testimony  of  witnesses  to 
the  market  price  of  ties  at  tibe  times  men- 
tioned, was  admissible. 

[7]  We  do  not  think  it  waa  material,  and 
hence  not  error,  to  sustain  objections  to 
questions  put  on  cross-examination,  to  Mc- 
Donald, for  the  purpose  of  showing  tliat 
Lowell  was  selling  the  ties  to  protect  him- 
self upon  the  Gray  option.  Lowell's  relations 
with  Gray  did  not  concern  plaintiff,  and 
defendant's  motive  in  selling  the  ties  was 
not  material.   Conversatlona  at  the  time  of 
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tMirifig  tbe  contract  would  not  be  admissi- 
ble to  vary  Its  terms. 

Some  questloiis  put  and  answera  glTeiv  and 
some  rulings  occurring  In  proving  market 
value,  may  be  open  to  objecticm;  but  Id  the 
main  tbe  questions  were  proper,  and  no  prej- 
udicial error  Is  discoverable.  The  motion  few 
nonsuit  was  rightly  denied. 

[I]  In  bis  crosB-ezaminaUon  Lowdl  was 
asked  what  ties  he  r^erred  to  In  his  letter 
of  November  6tb,  and,  over  objection,  an- 
swered, "I  referred  to  the  ties  he  agreed, 
to  buy  from  me."  The  objection  la  that  parol 
evidence  la  inadmissible  to  prove  the  terms 
of  a  contract,  under  the  statute  of  frauds. 
Tbe  question  did  not  tend  to  vary  the  con- 
tract or  Introduce  any  new  condition.  In 
fact*  we  think  the  letter  was  sufficiently  def- 
inite on  its  face.  If  there  waa  doubt'^as  to 
hU  meaning  tbe  enforcemrat  of  the  rule 
against  parol  evidence  would  aid  rather  than 
discourage  fraud.  Beckwlth  v.  Talbot,  96  U. 
S.  288,  24  Xi.  Ed.  496. 

[9]  It  la  contended  that  the  evidence  Is 
insufflcdent  to  Justify  the  finding  that  defend- 
ant "fully  ratifled,  acknowledged,  and  acc^t* 
ed  the  terms  of  said  contract  [tbe  memoran- 
dum] by  several  instruments  in  writing  sub- 
scribed by  said  def^dant"  The  finding  Is 
supported  if  there  was  one  such  inatmment, 
and  we  think  defendant's  letter  of  Novem- 
ber Stb  wag  sufficient  We  very  much  donbt 
the  right  of  plaintiff  to  have  made  proof  of 
custom  or  usage  in  the  matter  of  shipping 
ties  and  lumber  from  along  tbe  Mendocino 
coast  as  excusing  delays  in  delivery  In  tbe 
manner  it  was  attempted  to  be  done.  One 
witness,  in  bis  answer,  simply  gives  his  own 
experience  as  a  shipper  on  one  occasion, 
which  did  not  tend  to  establish  usage.  The 
only  other  witness  answered:  "Well,  the  cus- 
tom is  a  man  undertakes  to  transfer  lumber 
on  tbe  Mendocino  coast  is  for  bis  ability  to 
do  so,  weather  conditions,  accidents,  and 
other  things  particularly  controlling;  tiiat  Is 
the  custom  among  all  frelgbters  on  the 
coast"  The  answer  is  meaningless,  and 
could  not  have  been  prejudicial. 

We  have  thus  endeavored  to  notice  the 
questions  presented  by  defendant's  brief,  and, 
discovering  no  prejudicial  error  In  the  trans- 
sctlpt  the  Judgment  and  order  are  affirmed. 

We  concur:  HART,  J.;  BURNETT.  J. 

(20  Cal.  App.  782) 

ALBION  LUMBBR  CO.  T.  LOWELL. 
(S.  F.  6,906.) 

(Supreme  Court  of  California.   March  1.  1913. 
DiBsenting  Opinion,  March  4,  1813.) 

1.  Salm  (S  181')— Bbeach  of  Contract- 
Evidence — A  DMISSIB  ILl  TT, 

In  an  action  for  damages  for  breach  of  a 
contract  for  the  sale  of  ties,  where  cooditiona 
beyond  plaintiff's  control  caused  a  delay  In  his 
removing  the  ties,  evidence  showing  that  de- 
fendant sold  tbe  ties  at  a  sacrifice  for  cash  to 


get  money  to  save  a  valuable  option  be  had  on 
the  timber  land  was  material,  and  should  have 
been  admitted. 

[EM.  Note.— For  other  cases,  see  Sales,  Coit 
Dig.  I!  47:^-491 ;  Dec  Dig.  J  18L»J 

2.  Appeal  and  Ebbob  ({  1048*)— Cubed  Gb- 

BOB— Evidence. 

Where  the  court  erroneously  aostainB  ob- 
jections to  questions  asked  on  crofls-esaminsUoa. 
the  error  is  cured  by  tbe  witness  testifying  folly 
on  Budi  points  on  recross-examination. 

[Ed.  Note.— For  other  cases,  see  Aimeal  and 
Error,  Cent.  Dig.  H  4140-4140,  41&C  4158- 
41tf0;  Dec  Ddg.  i  IMa*] 

Beatty,  G.  J.,  dissenting  in  part 

In  Bank.  Appeal  from  Superior  Court, 
Mendocino  County;  J.  Q.  White,  Judge. 

Action  by  the  Albion  Lumber  Company 
against  A.  J.  Lowell.  There  was  a  judg- 
ment of  tbe  District  Court  of  Appeals  (130 
Pac  858)  affirming  a  Judgment  for  plaintifl, 
and  defendant  ai^lies  for  a  rehiring.  Re- 
hearing denied. 

Robt  Duncan  and  J.  C.  Ruddock,  both  of 
Uklab,  for  appellant.  Ma  noon  &  MannoD, 
of  Uklah,  for  rrapondent 

PER  CURIAM.  [1.2]  In  denying  a  hear- 
ing in  this  court  after  decision  by  the  Dis- 
trict Court  of  Appeal  of  the  Third  District 
we  deem  it  proper  to  say  that  the  following 
paragraph,  viz.: 

"We  do  not  think  it  was  material,  and 
hence  not  error,  to  sustain  objections  to  ques- 
tions put  on  cross-examination,  to  McDon- 
ald, for  the  purpose  of  showing  that  Lowell 
waa  selling  the  ties  to  protect  himself  upon 
the  Gray  option.  Lowell's  relations  with 
Gray  did  not  concern  plaintiff,  and  defend- 
ant's motive  In  selling  tbe  ties  was  not  ma- 
terial. Conversations  at  tbe  time  ot  mak- 
ing the  contract  would  not  be  admlasible  to 
vary  Its  terms," 

— does  not  contain  a  correct  answer  to  the 
claims  of  error  referred  to  therein.  This  mat- 
ter is  not  urged  In  the  petition  for  a  heaili« 
in  this  court  We  think  the  lower  court  erred 
In  its  rulings  in  this  matter;  but  it  appears 
from  the  record  that  on  recross-examination 
McDonald  testified  fully  upon  the  matters 
which  were  sought  to  l>e  elicited  by  the  qoee- 
tlons,  on  cross-examination,  referred  to. 

BEATTY,  O.  J.  (dissenting).  I  cannot 
concur  in  the  view  of  the  court  that  the  tes- 
timony of  McDdnald  on  recross-examlnatlon 
cured  the  error  of  the  trial  judge  In  sustain- 
ing the  objection  to  the  questions  previously 
asked,  for  the  purpose  of  showing  that  In  tbe 
course  of  the  negotiation  for  the  sale  of  the 
ties  he  was  Informed  by  Lowell  that  the  sale 
was  being  made  at  a  sacrifice,  for  the  sole 
purpose  of  raising  funds  essential  to  the 
securing  of  a  valuable  option.  This  ruling 
was  sustained  by  tbe  appellate  court  on  the 
ground  that  "Lowell's  relations  with  Gray 
did  not  concern  plaintiff,  and  that  defend- 
ant's motive  in  selling  the  ties  was  not  ma- 
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terlaL"  It  Is  here  conceded  that  McDonald's 
knowledge  tbat  Lowell  was  selling  tlie  ties 
at  34  cents  cash  on  delivery,  in  order  to  se- 
cure funds  to  meet  a  pressing  obligation  to 
Gray,  was  competent  and  material  evidence 
on  the  Question  of  reasonable  time  for  re- 
moving the  ties — the  controlling  question 
in  the  case.  If  so,  McDonald's  admission, 
snbsegnently  made,  that  he  did  know  tbat 
Lowell  was  making  the  sale  in  order  to  pay 
(iray  a  debt  of  some  sort,  only  denying 
knowledge  that  it  was  to  tecure  an  option, 
can  hardly  be  supposed  to  have  caused  the 
trial  Judge,  by  whom  the  findings  were  made, 
to  change  hts  opinion  that  such  testimony 
could  not  be  considered  as  having  any  rele- 
vancy to  .the  question  of  reasonable  time. 

I  think  the  long  delay  In  sending  for  the 
ties,  while  the  defendant  was  kept  waitlug 
for  bis  money*  was  altogethw  unreasonable. 

(>  Okl.  Cr.  7M) 

BBADFORD  T.  8TATBL 

{Criminal  Coort  of  Appeals  of  Oklahoma. 
AprU  G,  1913.) 

Appeal  from  District  Court,  Okmulgee 
County. 

Larma  Bradford  waa  convicted  of  lartme, 
and  appeals.  Dismissed. 

Geo.  C.  Beidleman,  of  Okmulgee,  for  plain- 
tiff In  error.  Ohas.  West;  Atty.  Gen.,  for  the 
state. 

PER  GUBIABL  This  cause  comtaic  on  to 
be  heard  upoo  motion  of  the  plaintiff  In 
error,  requesting  that  Us  appeal  be  dismiss- 
ed, upon  doe  consideration  by  th»  conzt  it 
la  considered  that  the  motion  ^old  be  sus- 
tained, and  fbe  appeal  diamlaaed. 

It  Ifl  so  ordered. 

(H  Okl.  600) 

Sfl.  LOUIS  *  B.  IT.  B.  Oa  T.  SPARKS  et  aL 

(Supreme  Court  of  Oklahoma.  May  9,  1911. 
Rehearing  Denied  SepL  11, 1912.) 

Error  from  Grady  Oonn^  Oonrt;  N.  U. 
Williams,  Judge. 

Action  by  J.  F.  Sparks,  Tom  Peery,  and 
John  Sacra,  doing  bosinesa  under  the  firm 
name  of  Sparks,  Peery  ft  Sacra,  against  the 
St.  Louis  ft  San  Francisco  Ballroad  Compa- 
ny. Judgment  for  plaintiffs,  and  defendant 
brings  error.  Reversed  and  rtfnanded.  with 
dlreetlont. 

W.  F.  STvans,  of  St  Louis,  Mo.,  B.  A.  Klein- 
wbnddt,  of  Oldahoma  City,  and  W.  a  Mitch- 
ell, for  plaintiff  In  error.  F.  B.  Blddle,  of 
Cblckasha,  for  defendants  In  error. 

E&MB,  3.  There  Is  a  stipulation  In  the 
above^ntltled  cause  to  the  effect  that  It  may 
abide  the  result  of  St  L.  ft  S.  F.  R.  Co.  v. 
I<add  (Sup.)  124  Pac.  461.  In  pursuance  of 
snld  stipulation,  the  judgment  of  the  court 


885.. 

below  Is  reversed,  and  the  cause  remanded, 
with  directions  to  grant  a  new  trial. 

TURNER.  O.  J.,  and  HAYES,  WILLIAMS, 
and  DUNN,  JJ.,  concur. 


POUCHAN  T.  GODEAU  (Civ.  1,148  ) 

(District  Court  of  Appeal,  First  District 
CaUfomia.    Feb.  27.  1913.) 

Action  by  Germain  Pouchan  against  Julius 
S.  Godeau.  From  a  decision  In  favor  of 
plaintiff,  defendant  appeals.  Order  submit- 
ting cause  for  decision  set  aside,  and  copies 
of  opinions  forwarded  to  the  Supreme  Court 

LENNON,  P.  J.  The  Justices  of  this  court 
having  given  their  respective  opinions  in  this 
cause,  and  being  unable  to  agree  in  a  Judg- 
ment therein,  the  order  heretofore  made  sub- 
mitting said  cause  for  decision  is  set  aside. 
It  is  ordered  that  the  said  opinions  be  filed 
with  the  clerk,  and  that  copies  thereof  be 
forwarded  by  him  to  the  Supreme  Oonrt 

a65  Cal.  24) 

McEBNDBICK  et  al  v.  WESTERN  ZINC 
MINING  CO.  et  aL 

In  re  BARTHELET. 
(Sac.  1.904.) 

(Supreme  Court  of  Galifomia.   Feb.  27,  1913. 
Rehearing  Denied  March  24,  1913.) 

1.  Judgment  (J  382*)— TAoanoir— Fsbsohs 
Krtitud  to  Move. 

Id  an  actioD  to  impose  a  lien  on  real  prop- 
erty, the  ezeeatrix  of  a  person  pnrcbasing  the 
property  pendente  lite  may  appear  and  move 
to  vacate  the  Judgment  apUnst  her  testator's 
grantor. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  684,  722.  723;  Dee.  Dig.  i  382.*J 

2.  COBPOBATIONB  (i  007*)— PBOCESS— SEBVICI 

— "Pkbsow." 

Under  Code  Civ.  Proc.  I  411,  provldhig 
that  summons  mast  be  served  on  a  domestic 
corporation  by  delfvering  a  caw  to  ^e  presi- 
dent or  other  head  of  the  corporation,  secre- 
tary, caahier,  or  managing  agent  and  section 
411!,  providing  that  where  the  person  on  whom 
service  is  to  oe  made  resides  oat  of  the  state, 
has  departed  therefrom,  cannot  be  found  with- 
in the  atate  after  dae  diligence,  conceals  him- 
self to  avoid  the  service  of  BUmmons,  or  is 
a  foreign  corporation  having  no  manaKing  or 
business  agent,  cashier,  or  secretary  within  the 
state,  the  court  or  Judge  m^.  order  service  to 
be  made  by  pablication,  service  may  be  made 
by  publication  on  a  domestic  corporation,  all' 
of  wliose  agents  and  officers  apon  whom  serv- 
ice can  be  made  have  departed  from  the  atate; 
a  corporation  being  a  "person"  and  being  re- 
garded in  such  a  case  as  having  itself  departed* 
from  the  state. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tiouB,  Cent  Dig.  H  1971-2000;  Dec  Dig.  | 
607.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  6322-533S;  vol  8,  p.  77S2.} 

8.  Fboobbs  (I  96*)— SuBaniuTBD  Sbbvici:— 
AvFinAviTB— SnmciEHor. 

Under  Code  Civ.  Proc.  I  412,  authorizing 
service  by  publication  on  a  defendant  who  re- 
sides OQt  of  the  atate,  has  departed  from  the 
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state,  cannot  after  doe  diligence  be  found  there- 
Id,  or  conceals  himself  to  avoid  serTice,  an  af- 
fidavit  for  service  by  pabUcaUon,  showing  that 
the  defendant  baa  departed  from  the  state, 
need  not  show  that  due  diligence  has  been  used 
to  find  Huch  defendant  except  for  the  purpose 
of  shoving  that  his  actual  residence  is  an- 
knowu,  since  such  service  is  autfaoriced  vhen 
either  one  of  the  separate  and  distinct  condi- 
tions mentioned  in  that  section  exists. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  H  108-120;  Dec  Dig.  {  96,*] 

4.  COBPOEATIONS  <|  B07*>— SUBSTITDTBD  BXKT- 
ICB— AFFIDAVITS—SUFFICIBNCr. 

An  affidavit  for  service  bj  pnblicatlon  on 
a  domestic  corporation,  which  alleged  that 
there  was  no  president,  secretary,  etc.,  within 
the  state,  but  that  they  had  departed  there- 
from, was  sufficient  without  stating  the  evi- 
dence showing  such  departure;  the  statement 
that  they  bad  departed  being  one  of  fact. 

[Ed.  Note,— For  other  cases,  «ee  Corpora- 
tions. Gent  Dig.  H  1871-2000;  Dee.  I»g.  I 

5,  GOBFORATIONS  (S  62*)— DoUICIIA. 

A  domestic  corporation  is  deemed  to  have 
a  legal  residence  in  this  state,  silthough  It  may 
do  no  business,  and  although  its  officers,  agents, 
and  stockholders  reside  outside  the  state. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  ii  140-160;  Dec.  Dig.  {  62.*] 

Oi  PaocKSa  (I  8*)— Statotoet  Photisions. 

The  authority  conferred  on  courts  by 
Code  Civ.  Proc  f  187,  to  adopt  any  suitable 
process  or  mode  of  proceeding  most  coDtonn- 
able  to  the  spirit  of  that  Code  when  jurisdic- 
tion is  conferred  add  the  course  of  proceeding 
not  specifically  pointed  ont  by  statute  should 
not  be  exercised  where  the  existing  atatiite 
may  reasonably  be  constroed  to  provide  for 
process. 

[Ed.  Note.— For  other  cases,  see  Froeess, 
Cent  Dig.  |  7;  Dec.  Dig.  |  8.*] 

7*  Peocehs  <|  85*)— Statdtobt  Pbotisionb. 

Statutory  provisions,  prescribing  the  pro- 
cess and  mode  of  service  upon  persons  who 
cannot  be  personally  reached,  should  receive 
a  most  liberal  construction  to  prevent  inabil- 
ity to  reach  penums  anbjeet  to  the  court's  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  FMoess, 
Cent  Dig.  I  99;  Dee.  Dig.  |  8S.*} 

Department  2.  Mipesl  from  Snperlor 
Court,  Sbasta  Coun^ ;  J.  B.  Barber,  Judge. 

Action  by  William  McKendrIck  and  anoth- 
er against  the  Western  Zinc  Mining  Company 
and  others.  From  an  order  denying  a  mo- 
tion by  L.  B.  Bftrthelet,  executrix,  of  W. 
Henry  J{ines,  deceased,  to  Tacate  a  Judg- 
ment against,  and  open  the  default  of,  the 
defendant  Tehama  Mining  Company,  the  ex- 
ecutrix appeals.    Affirmed  on  rehearing. 

P.  H.  CofEman,  of  Bed  Blnff,  for  appel- 
lant. Bush  it  Ball,  of  Bedding,  for  ce8p(nid- 
ent 

SHAW,  X  At  the  time  of  the  hearing 
cf  this  cause  In  bank  a  motion  of  the  re- 
spondents to  amend  the  record  on  appeal  by 
Inserting  therein  a  copy  of  the  verlflcatlon 
of  the  complaint  showing  that  It  was  duly 
verified,  was  granted;  but  the  clerk  failed 
to  enter  the  order  in  the  minutes.  The  verifi- 
cation must  now  be  deemed  a  part  of  the 
record.   This  mokes  It  necessary  to  deter- 
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ndne  questions  which  Were  not  oonsldand  It 
the  court  In  department  In  Its  dedsdon  apm 
which  a  rehearing  was  granted. 

[1]  The  appeal  is  from  an  order  of  the 
trial  court  denying  the  motion  to  vacate  the 
judgment  against  and  open  the  default  of  the 
Tehama  Mining  Company  upon  the  ground 
that  It  had  never  been  served  with  summons 
In  the  action.  The  moving  party  Is  Ii.  R. 
Barthelet,  who  by  affidavit  riiows  that  the 
Tehama  Mining  Company  sold  and  trans- 
ferred the.  Donkey  Mine,  the  real  estate  in 
controversy,  upon  whldl  It  la  sought  to  im- 
pose a  lien,  to  W.  Henry  Jonea  after  the 
commencement  of  the  action ;  that  W.  Henry 
Jones  died;  and  that  after  proceedings  duly 
hhd  and  an  order  duly  made,  the  affiant 
Barthelet  was  appointed  executrix  of  the 
last  will  of  said  Jones  and  ever  since  has 
been  such  executrix.  These  all^atlons  of 
Interest  are  not  controverted  or  dlaputed. 
and  they  sufficiently  connect  Mra.  Barthelet 
with  the  action  to  authorize  her  to  appear 
and  prosecute  the  motion.  Code  Ctr.  Proc 
J  386. 

The  Tehama  Mining  Company  is  a  domes- 
tic corporation,  and  constructive  service  of 
the  sxmimona  by  publication  was  made  un- 
der an  affidavit  to  the  effect  that  there  is 
no  president  or  other  head  of  the  corpora- 
tion, no  secretary,  no  cashier,  and  no  man- 
aging agent  of  the  corporation  within  the 
state  of  California;  that  these  officers  had 
departed  from  the  state  and  -cannot  after 
due  diligence  be  fonnd  within  tbe  Btate  of 
California. 

[2]  The  first  question  presented  by  the  ap- 
peal is  the  claim  that  the  law  does  not  au- 
thorize the  publication  of  sunmuma  in  the 
case  of  a  domestic  corporation;  that  sec- 
tion 412  of  the  Code  of  Civil  Procedure  ap- 
plies exclusively  to  foreign  .corporations,  so 
far  as  It  applies  to  corporations  at  all;  that 
section  411,  Code  of  Civil  Procedure,  contains 
the  sole  provision  for  the  service  of  process 
upon  a  domestic  corporation ;  and  that  there 
la  an  omission  In  the  law  regarding  the  serv- 
ice upon  a  domestic  corporation  when  the 
enumerated  officers  upon  whom  alone  anch 
service  can  be  made  cannot  be  found  within 
the  state  or  have  departed  therefrom. 

We  think  this  question  la  settled  by  the 
decision  In  Douglass  v.  Pacific  M.  S.  Co,  4 
Cal.  304.  In  that  case  the  defendant  vras  a 
foreign  corporation.  Service  was  made  upon 
it  by  pnblicatlon  as  prescribed  by  section  30 
of  the  Practice  Act  of  1851,  which  waa  the 
statute  then  in  force.  Stats.  1851,  p.  55,  G- 
&  8.  Comp.  524.  Section  80  then  provided 
that  service  by  publlcatl<m  could  be  made 
"when  the  peraon  on  whom  service  Is  to  be 
made  resides  ont  of  the  state;  or  has  depart- 
ed from  the  state;  or  cannot,  after  due  dili- 
gence, be  found  within  the  state;  or  con- 
ceals himself  to  avoid  the  service  of  sum- 
mons, and  the  fact  appears  by  affidavit" 
etc.  Section  29  of  the  Practice  Act  so  far 
as  here  applicable,  then  provided  aa  follows : 
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"The  sommonB  shall  be  served  by  dellTerlng 
a  copy  thereof  attached  to  a  certified  copy 
of  the  complaint,  as  follows :  (1)  If  the  suit 
be  against  a  corporation,  to  the  preetdent 
OT  other  head  of  the  corporation,  secretary, 
cashier  or  managing  agent  thereof!"  Section 
412  la  in  effect  a  re-enactmetat  of  said  sec- 
tion 30  with  the  addition  of  the  words  "or 
is  a  foreign  corporation  having  no  manag- 
ing or  business  agent,  cashier  or  secretary 
within  the  state,"  as  an  additional  class 
upon  which  service  by  publication  can  be 
made.  Section  29  was  re-enacted  in  section 
411  aforesaid  with  the  addition  of  the  words 
"formed  under  the  laws  of  this  state"  insert- 
ed after  the  word  "corporation'*  In  the  first 
clause.  Xo  such  qualifying  phrase  occurs 
In  section  29,  and  it  therefore  applied  both 
to  domestic  and  foreign  corporations  at  the 
time  of  the  decision  In  the  iDonglaBS  Case. 
It  will  be  observed  that  section  80  of  the 
Practice  Act  did  not  spedflcally  authorize 
constructive  service  upon 'corporations,  and 
it  conld  be  held  to  do  bo  only  upon  the  the- 
ory that  corporations  were  inclnded  In  the 
word  "persons,"  as  there  used.  The  court  in 
that  case  held  that  corporation  were  so  In- 
cluded and  that  the  service  was  good,  say* 
ing :  "The  court  erred  in  restricting  the  oper- 
ation of  the  thirtieth  section  of  the  'act 
defining  the  maimer  of  commencing  dvil  ac- 
tiooB*  to  natoral  persons.  The  word  'per- 
sons,* In  its  legal  significance,  la  a  generic 
term,  and  was  Intended  to  Inclode  artificial 
as  well  as  natural  persons." 

This  case  is  condnslve  as  to  the  meaning 
of  the  word  "persons"  In  section  412,  unless 
the  Insertion  therein  of  the  additional  clause, 
above  mentioned,  authoiizing  such  service 
upon  foreign  corporations,  shows  an  inten- 
tion to  limit  its  meaning  to  natural  persons 
and  foreign  corporations,  and  to  exclude  do- 
mestic corporations  from  its  operation.  The 
clause  with  the  above  addition  first  became 
law  upon  the  adoption  of  the  Codes  in  1S72, 
In  view  of  the  Douglass  decision,  the  addi- 
tion of  this  clause  would  appear  to  serve  no 
pui^HMe  except  possibly  that  of  simplifying 
the  proceeding  for  publication  In  such  cases. 
A  corporation  is  often  a  necessary  or  proper 
party  to  a  dvll  action  in  which  construc- 
tlve  service  Is  proper.  If  It  was  a  foreign 
corporation  doing  bualuess  in  the  state,  then, 
under  the  act  of  1S70  (Stats.  186&-70.  p. 
881),  It  would  be  required  to  have  a  desig- 
nated agent  in  the  state  authorized  to  re- 
ceive service  of  process  and  personal  service 
could  be  made  upon  him.  U  no  such  agent 
bad  been  designated,  tlien,  under  the  original 
aection  411  of  the  Code,  service  could  be 
made  upon  any  managing  or  biudiiess  agent, 
cashier,  ot  secretary  of  Boch  corporation 
wttbln  the  state.  If  tben  were  none,  then, 
onder  the  dediion  In  the  Dona^asB  Case,  It 
wonid  be  a  ncouealdent  peram  upon  whom 
the  eervice  by  publication  could  be  made  as 


upon  natural  personK  But  there  wonld  sttll 

r^ain  many  cases  for  which  the  Code  would 
contain  no  provision  If  the  meaning  of  the 
word  "person"  is  limited  as  above  suggested. 
The  agent  of  a  foreign  corporation  might 
conceal  himself  In  the  state  to  avoid  service, 
or  It  might  be  that  after  due  diligence  he 
could  not  be  found  within  the  state,  although 
the  plaintiff  would  not  be  able  to  say  that 
he  was  out  of  the  state.  So  also  in  the  case 
of  a  domestic  cori>oratlon,  which  In  legal 
contemplation  Is  a  resident  of  the  state,  its 
officers  and  agents  might  depart  from  the 
state,  or  conceal  themselves  therein  to  avoid 
serrice,  or  be  so  concealed  or  obscure  that 
they  conld  not  be  found.  If  the  word  "per- 
sons" does  not  Inclnde  corporations,  there 
could  be,  In  these  cases,  no  service  of  process 
upon  such  corporations,  although  they  might 
be  necessary  parties  without  whom  the  ac- 
tion oouid  not  proceed.  Under  these  circum- 
stances, we  think  It  la  dear  that  the  maxim, 
"exprenio  unius,"  etc.,  should  not  be  applied, 
and  that  the  word  "person"  in  section  412 
should  be  given  its  generic  meaning,  as  In  the 
Douglass  Case,  at  least  with  respect  to  all 
corporations  concerning  which  the  Code 
makes  no  express  provision  for  service  by 
publication.  The  service,  therefore,  is  not 
Invalidated  by  the  fact  that  the  <ltfendaiit  Is 
a  domestic  corporation. 

[S]  There  is  a  suggestion  in  the  appel- 
lant's brief  that  the  service  is  void  because 
the  aflldavit  for  the  order  of  pabllcation  dow 
not  state  facts  showing  that  due  diligence 
was  used  to  find  the  ofllcers  and  agents  of 
the  Teliama  Mining  Company  upon  whom 
service  could  lawfully  be  made.  If  the  only 
cause  for  publication  shown  by  the  affidavit 
was  that  SQch  offlcers  could  not  be  found 
within  the  state,  after  due  diligence,  this 
question  would  be  necessarily  involved.  But, 
as  will  be  seen,  the  affidavit  states  another 
sufildent  cause.  Therefore  it  Is  unnecessary 
to  consider  the  question  of  diligence. 

[4]  Section  412  authorizes  service  by  pub- 
llcatlou  where  dther  one  of  five  separate 
and  distinct  conditions  exist,  the  second  of 
whldi  la  stated  to  be  where  the  person  has 
"departed  from  the  state."  An  affidavit 
lowing  the  existence  of  this  condition  is 
sufficient,  although  no  other  condition  is  al- 
leged. Llgare  t.  CaL,  etc..  Co.,  70  CaL  614, 
18  Pac;  777;  Parsons  v.  Wels,  144  CaL  415, 
77  Pac.  1007;  Spencer  v.  Houghton,  68  Ual. 
87.  8  Pac  679.  The  affidavit  In  question 
states  that  "said  defendant  corporations  are 
formed  under  the  laws  of  the  state  of  Cali- 
fornia; but  there  is  no  president  or  other 
bead  at  either  of  said  corporation^  no  secre- 
tary, no  cashier,  and  no  managing  agent  of 
dther  of  said  corporations  within  the  state 
of  Oallfomia,  but  have  departed  from  tht 
state  of  Gallfomia."  We  take  thte  to  be, 
in  effect,  a  statement  that  the  officers  and 
afents  mmttoned  bav*  depaited  from  the 
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state:  It  It  fairly  snscQftlble  of  tbat  con- 
struction, and  we  must  presnme  tbat  the 
ODort  b^w  «o  InteriHKted  It  wben  it  was 
oonsiaerlng  ita  effect  and  the  condition  uec* 
essary  to  anthorlze  the  publication.  The 
stAtement  Is  one  of  &ct,  and  it  la  Buffictent 
without  giving  the  evidence  npon  which  it  Is 
founded.  The  addition  of  a  statement  of 
facts  tending  to  show  the  diligent  efforts 
made  to  find  these  parties  does  not  vitiate 
the  proceedings.  These  averments  were  im< 
material  except  for  the  purpose  of  showing 
that  the  actual  residence  ot  these  persons 
^en  uhkiiown.  Llgare  v.  Cal.,  etc.,  Co., 
supra.  They  soffldently  showed  that  such 
restdehce  was  not  known,  although  th^  vrere 
perhaps  insufficient  as  a  showing  of  dillgaice 
under  the  third  cause  for  publication. 

[6]  It  is  true,  as  stated,  that  a  domestic 
corporation  is  deemed  to  have  a  l^al  real- 
dence  In  this  state,  although  It  may  do  no 
business'  at  all  and  all  its  officers,  agents, 
and  stockholders  may  reside  out  of  the  state. 
Being  a  legal  resident  for  many  purposes,  it 
seems  anomalous  to  say  tbat  It  may  depart 
from  the  state;  but  we  think  under  the  pro- 
vIsioDs  of  the  Code,  properly  construed,  it 
may  be  so  held. 

[1, 1}  Our  courts  have  jurisdiction  of  civil 
actions,  and  this  includes  power  to  bring  be- 
fore them,  or  In  some  reasonable  way  to  give 
proper  notice  to,  the  parties  whose  rights 
and  Interests'  are  to  be  determined.  A 
wronged  person  must  have  a  remedy  which ; 
be  can  enforce.  Doubtless  if  there  were  no 
enabling  statutes  prescribing  a  process  to  be 
used,  the  courts,  being  vested  by  the  Constl- 
tutlon  with  jurisdiction  of  civil  actions,  could 
frame  suitable  vreits  and  direct  a  reasonable 
mode  of  service.  Section  187,  Code  of  Civil 
Procedure,  expreseiy  declares  that,  this  may 
be  done  where  necessary.  The  power,  of 
course,  ^ould  not  be  resorted  to  in  any 
case  where  the  existing  statute  may  reason- 
ably be  construed  to  provide  for  process, 
f'or  these  reasons  the  provisions  pr^rlbing 
the  process  and  mode  of  service  upon  i>ersons 
who  cannot  be  personally  reached  should  re- 
ceive a  most  liberal  construction  to  avoid  the 
conclusion  that  there  is  no  statutory  provi- 
sion made  for  any  process  at  all  upon  any 
given  class  of  persons  who  are  otherwise 
subject  to  the  Jurisdiction  of  the  court  A 
natural  person  retains  his  legal'  reMdence  al- 
though l)odlIy  absent.  In  the  case  of  a  do- 
mestic corporation,  all  of  whose  agents  and 
officers  upon  whom  service  can  be  made,  Its 
actual  body,  in  point  of  fact,  for  this  pur- 
pose, liave  departed  from  the  state,  we  think 
it  Is  not  too  great  a  stretch  of  construction 
to  hold  that  the  corporation  Itself,  although 
still  a  legal  resident  of  the  state  and  con- 
structively present  therein,  has  departed 
ftvm  tbe  state,  within  the  purview  of  section 
41'^  of  the  Code  of  Civil  Procedure.  The  af- 
fldavit  was  therefore  snffldent  to  enipport  the 
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order  made  by  tbe  comt  for  pabllcatlni  ct 
smnmons  and  the  service  was  valid. 
The  order  appealed  from  is  affirmed. 

We  concur:  ANGELLOlTn,  J.;  MELTINt 
J.;  LORIGAN,  J. 

<164  Cal.  Tfll) 
la  re  GLASS'  ESTATa 
MUXBB  et  aL  T.  GLASS  et  aL   (LA.  8.202.) 

(Supreme  Court  of  Califoniia.   Feb.  25,  1913^) 

Wills  ({  10*)— Ookstbuction— "Estatb." 

A  devise  or  bequest  to  the  estate  of  a  per- 
son is  void  and  cannot  be  strained  to  mean  tiiat 
the  proper^  was  meant  to  descesd  to  snch 
peraoD  or  to  hia  Iicira  if  he  predeceased  the 
testatorj  an  estate  not  being  a  person  or  en- 
tity which  can  take  under  a  will  under  Civ. 
Code.  Sf  1276,  1313.  relating  to  wills,  and  the 
word  "estate,  when  used  in  reference  to  a 
living  man,  may  refer  either  to  his  whc^  prop- 
erty or  to  only  a  part  of  IL 

[Ed.  Note.— For  .other  casfls,  see  Wills,  Cent 
Dig.  8§  18-25;  Dec  Dig.  |  10.* 

For  other  definitions,  see  Words  and  Pfaras- 
es,  vol  3,  pp.  2476-2488;  vol.  8.  pp.  7653. 
7654.] 

Department  2.  Aiqpeal  from  Supetior 
Court,  Rlverdde  Goonty;   M.  T.  Doollng, 

Judge. 

In  the  mattcar  of  the  estate  of  N^Ue  Glass, 
deceased.  From  an  adverse  construction  of 
the  will,  Howard  L.  Glass  and  others  appeal, 
and  diaries  F.  BUUer  and  others  resptmd. 

Decree  affirmed. 

Lafayette  GUI,  of  Riverside,  and  H.  K. 
Stahl,  of  Ontario,  for  appellants.  George  R. 
Freeman,  of  Corona,  and  C.  Schuebel,  of  Ore- 
gon City,  Dr.,  for  respondents. 

HENSHAW,  J.  Tbe  testatrix,  Nellie  Glass, 
died  in  1907,  leaving  the  following  will, 
which  was  duly  admitted  to  probate:  "Oct 
10,  1901.  At  my  death  If  my  dear  husband 
Mack  Glass  is  living  I  want  him  to  have  all 
my  property.  Then  at  his  death  I  want  my 
brother  Dr.  J.  K.  Miller  to  have  $500.00  five 
hundred  dollars.  Also  my  two  sisters  Sarah 
Mawblnney  and  Dell  Nesbit  to  have  $500.00 
five  hundred  dollars  each.  Then  what  is  left 
I  want  to  go  to  Thos.  Glass  my  husband's 
father.  If  my  dear  husband  Mack  Gla^  is 
not  living  then  I  want  my  brotber  Dr.  J.  K. 
Miller  to  have  $500.00  five  hundred  dollara. 
Also  my  two  sisters  Sarah  Mawbinney  and 
Dell  Nesbit  to  have  $500.00  five  hundred  dol- 
lars each.  The  balance  to  go  to  ftither  Glass 
estate.  The  old  family  dishes  to  be  divided 
between  my  two  sisters  Sarah  Mawblnney 
and  Dell  Nesbit  The  dear  old  clock  to  go 
to  my  brother  Dr.  J.  K.  Miller.  My  old 
watch  I  give  to  Rosa  Nesbit  and  father  Mil- 
ler's watch  to  Bernell  Miller  my  nephew. 
Nellie  Glass.    Corona,  Cal.,  Oct  10,  1901." 

Tbe  construction  of  the  will  coming  before 
the  court  under  a  petition  for  distribution, 
an  aH>eal  Is.takm.from  tJie  decree  by  oertafn 
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disaffected  betn  of  Thomas  Glass.  The  con- 
troversy Is  over  the  sentence,  "The  balance 
to  go  to  father  Glass'  estate."  The  only  foots 
pertinent  to  the  consldjeratlon,  besides  those 
appearing  upon  the  face  of  the  will,  are  that, 
at  the  date  of  the  execution  of  the  will, 
Thomas  Glass  was  living,  but  died  before 
the  death  of  the  testatrix.  It  la  intimated, 
but  not  found,  tbat  the  word  "estate"  was 
written  by  testatrix  In  the  will  after  the 
death  of  Thomas  Glass.  It  would  seem  to  be 
not  improbable  that  such  la  the  case;  but 
nevertheless,  the  formalities  attending  the 
execution  of  a  codicil  were  not  observed,  and 
the  legal  result  is  tbat  the  will  must  be  con- 
strued as  a  single  instrument  executed  at 
the  date  It  bears.  In  re  Pearsons,  90  Cal. 
84,  33  Pac.  761.  The  language  of  the  testa* 
trix  thus  being  referred  to  the  date  of  her 
will  and  uot  to  the  date  of  her  death,  by  the 
^laln  terms  of  the  will  Nellie  Glass  attempt- 
ed to  leave  the  residue  of  her  estate  not  to 
Thomas  Glass,  but  to  Thomas  Glass'  estate. 
Thomas  GJass*  estate  is  not  a  person  or  en- 
tity which  can  take  under  the  wilL  Civ. 
Ck»de,  is  1276,  1313.  When  used  with  ref- 
erence to  a  living  man,  "estate"  may  either 
mean  all  of  his  property  and  property  Inter- 
ests, as,  colloquially,  "upon  his  death  he  will 
leave  a  large  estate,"  or  it  may  refer  specif- 
ically to  a  particular  property  In  land,  as  his 
"estate  In  Soooma  county."  Bat,  however 
used  as  to  a  living  man  no  property  can 
pass  to  it  by  descent,  devise,  or  bequest  The 
case  of  appellants  la  not  bettered  If  the 
word  "estate"  were  eliminated  from  the  will, 
though,  of  coarse,  this  would  not  be  permis- 
sible, for  the  result  would  be  a  devise  or  be- 
quest to  one  who  predeceased  the  testatrix ; 
and,  no  intent  appearing  to  substitute  an- 
other in  his  place,  the  disposition  would  fail. 
Cir.  Code,  S  1343.  The  construction  con- 
tended for  by  appellanta,  namely,  that  the 
will  is  to  be  read  as  though  It  dedared  that 
the  tialance  should  go  to  Thomas  Glass,  If 
alive,  and,  If  not,  then  to  bis  estate,  by  "his 
estate"  meaning  his  legal  belra,  or  his  devl- 
sees  or  legatees,  as  the  case  may  la  too 
atralned  to  be  permlssibl& 

The  decree  aivealed  from  Is  tberefbrtt  af- 
firmed. 

W«  ooocnr:   MELTIN,  J.;  liORIOAN.  J. 


flBE  Cal.  12) 

SEARS  T.  WnJiABD  «t  aL    (LA.  2,990.) 

(SoprcBM  Oonrt  of  Callfomla.    Febu  26, 

1918.) 

1.  Taxuioh  {|  796*)— Bighx  or  Aonoir— Ti- 

TLS. 

An  action  to  quiet  title  can  only  be  main- 
tained by  a  plalntuT  who  baa  a  complete  title, 
and  not  ay  one  who  has  a  mere  Inchoate  right 
of  redemption  from  a  tax  sale,  espedallr  where 


the  defendant  is  admittedly  In  possession  onder 

daim  of  titie. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  SI  lfi7S-1681;  Dec.  Dig.  |  796.*] 

2.  QuisTiNO  TiTU  (1 10*)— Right  or  AonoR 
—Title. 

A  pl^ntiff  In  a  salt  to  quiet  title  cannot 
recover  unless  he  shows  title  in  himself,  even 
though  the  defendant  is  alao  wltiioat  title. 

[Ed.  Note.— For  other  cases,  see  Qolettnc 
Title,  Gent  Dig.  H  86-42;  Dec  Dig.  |  ia*l 

Department  2.  Appeal  from  Superioi; 
Conrt  San  Diego  County;  T.  L.  Lewis,. 
Judge. 

Action  by  Ed.  A.  Sears  against  Elisabeth 
H.  WiUard  and  anothv.  From  an  order 
granting  a  motion  for  a  new  trial,  defend-, 
ants  appeal.  Reversed. 

Halnea  Sc  Haines,  of  San  Diego,  for  aroei- 
lants.  0.  H.  Rlppey  and  Charlea  8.  Goimer, 
both  of  San  Dl«go,  tor  reapondent 

MBliVIN.  J.  Plaintiff  aned  to  quiet  title 
to  two  lots  In  Moists  aaaitl<m  in  the  city  ot 
San  mego.  Defendants  answered  denying 
plainUfl's  Utle^  setting  op  th^  own  title  by 
conveyance  as  weU  as  by  open  and  ezcIusiTe 
possesslom  of  fbe  prop^ty  and  payment  of 
the  taxes  thereon,  and  pleading  the  bar  of 
the  statute  of  llmitatlinis.  Tbe  court  found 
that  plainUff  was  not  the  owner  of  nor  en- 
titled to  tile  posaeaaion  of  the  land  In  ques- 
tion; tbat  for  more  than  fire  years  after 
their  entry  thereon  nnd«  a  certain  tax  tiUe 
parsnant  to  certificates  of  sale  of  said  prem- 
ises, for  nonpaymmt  of  city  taxes  tor  the 
year  1900,  defendants  bad  held  ejKlnslve 
possession  of,  and  had  paid  all  taxes  upon, 
said  property ;  and  that  plaintiff  had  not  re- 
paid nor  offered  to  repay  any  of  the  amounts 
so  expended.  The  condnsionB  of  law  drawn 
from  said  findings  were:  First,  that  It  was 
not  necesmy  to  determine  the  question  pre- 
sented to  the  court  by  the  plea  of  the  statute 
of  limitations;  and,  second,  that  ]>lainttff  was 
not  entitled  to  take  anything  by  the  action, 
hut  that  Uie  defoidanta  should  have  their 
title  to  the  two  lota  quieted.  A  motltm  tor 
a  new  trial  was  made,  and  this  appeal  Is 
from  the  order  granting  said  motion. 

AKwllante  contend  that  the  title  is  not  in 
the  plaintiff;  tbat  tbls  fact  appears  without 
conflict  from  evidence  Introduced  by  him ;  and 
tbat  thorefore  plaintiffs  case  absolutely  tails 
because  he  may  only  recover,  if  at  all,  upon 
the  strength  of  bis  own  title  (referring  to 
Schroder  t.  Aden  Gold  Mining  Co.,  144  Gal. 
630,  78  Pac.  20,  and  the  cases  ther^  dte^. 

[1]  Plaintiff  claims  title  deralgned  from 
one  Morse,  and  the  validity  of  Morse's  titie 
is  conceded ;  but  by  plalntlfTB  own  proof  it  ap- 
pears that  before  the  commencement  of  thla 
action  the  property  was  sold  to  the  state 
for  taxes  and  deeded  to  the  Btat&  Plaintiff 
concedds  that  the  erldmce  offwed  by  blm 
does  tbaw  the  titie  to  have  beat  transferred 
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to  tbe  state,  but  inslsta  that  the  title  of  the 
state  Is  always  conpled  with  the  right  of  re- 
demption by  the  former  owner,  which  may 
be  exercised  at  any  time  before  the  sale  of 
the  property  by  the  state.  This  right  of  re- 
demption, be  afflnuB,  gives  him  standing  to 
prosecute  this  action,  and  In  Iiis  brief  it  Is 
asserted  that  the  testimony  shows  a  redemp- 
tion by  plaintiff  of  the  property  from  the 
state  Just  before  the  commencemeDt  of  this 
suit  We  have  vainly  searched  the  record 
for  any  evidence  of  such  redemption.  The 
bill  of  exceptions  before  us  shows  without 
contradiction  that  plaintiff  introduced  in  evi- 
dence certificates  of  sale  made  In  190X  by 
the  tax  collector  of  the  county  of  San  Diego 
for  the  property  involved  in  this  action  for 
taxes  levied  for  the  fiscal  year  1900  and  1901, 
and  also  two  certain  deeds  of  the  same  lots 
from  the  said  tax  collector  to  the  state  of 
California.  Upon  this  showing  we  cannot 
see  how  the  mere  "inchoate  right  of  redemp- 
tion," as  It  is  called  In  respondent's  brief, 
gives  him  a  right  to  maintain  this  action. 
An  action  to  quiet  title  must  have  a  more 
substantial  basis  than  an  "inchoate  right," 
specially  when,  as  in  this  Instance,  it  la 
prosecuted  against  persons  admittedly  in  pos- 
session of  the  real  property  under  claim  of 
title.  It  is  true  that  one  whose  real  prop- 
erty has  been  sold  to  the  state  for  nonpay- 
ment of  taxes  is  not  disturbed  in  his  posses- 
sion before  sale  of  the  land  by  tbe  state; 
but  the  claim  to  have  title  quieted  must  be 
based  upon  a  complete,  not  an  Inchoate,  title. 

[21  A  plaintiff  in  an  action  like  this  must 
fail  unless  he  shows  title  in  himself,  and  he 
Is  not  in  a  position  to  complain  if  some  one 
else,  even  when  that  person  is  also  without 
title,  asserts  an  Interest  In  the  property. 
WUHams  V.  City  of  San  Pedro  et  aL,  153 
CaL  49,  94  Pac.  234.  One  seeking  to  estab- 
lish his  equitable  title  under  an  agreement 
of  purchase  must  show  compliance  with  the 
said  agreement  by  the  tender  of  the  amount 
therein  specified  as  the  price  to  be  paid. 
Pennle  v.  Hildreth.  81  Cal.  133,  22  Pac.  308. 
And  it  may  be  said  with  equal  force  that 
one  who  seeks  to  establish  a  legal  title  in 
himself  may  not  prevail  by  showing  that  the 
title  is  not  in  him,  even  if  he  have  an  unex- 
ercised privilege  of  redemption.  We  conclude 
therefore  that  the  motion  was  improperly 
granted  so  far  as  the  finding  that  plaintiff 
was  not  the  owner  of  the  premises  described 
in  tbe  complaint,  and  the  conclusion  of  law 
and  the  Judgment  based  thereon,  are  concern- 
ed. It  is  unnecessary  to  consider  the  motion 
with  reference  to  the  second  finding  and  that 
part  of  the  Judgment  based  upon  It,  because 
it  Is  no  concern  of  the  respondent  whether 
error  appears  therein  or  not  Having  no 
title  himself,  he  is  not  in  a  position  to  com- 
plain.  Williams  V.  San  Pedro,  supra. 

The  order  granting  a  new  trial  is  reversed. 

We  concur:  HBNSHAW,  J. ;  LORIQAN.  J. 


OH  OU.  W) 
STORT  T.  GREEN.    (Lu  A.  8,(03.) 

(Supreme  Cottrt  of  Galifonda.    Feb.  2S, 
191Z.) 

1.  Appbai.  and  Ebbob  (I  606*)— Bbcobd— 

TBA  HSCBIFT— AJUUNOBMBNT. 

CoDSideraUoQ  of  tbe  traoBcript  will  not 
be  refused  because  of  failure  to  chronologically 
arrange  therein  the  pleadings,  proceedings,  and 
atatement,  as  required  by  Supreme  Court  rule 
8  (119  Pac.  xi),  thia  causing  no  court  no  in- 
convenience; the  contested  points  being  few 
and  eimple. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
ErvoT,  Cent  Dig.  H  2660-2603;  Dec.  Dig.  { 
605.  *! 

2.  Appbal  and  Ebbob  (I  607*)— Tbanbcbipt 

— APPBOVAI.— TlUB. 

A  judge  may  postpone  tbe  presentation  of 
the  transcript  to  the  trial  jndge  for  his  ap- 

froval  beyond  the  time  prescribed  by  Code  Cut, 
roc.  S  953a,  to  a  day  when  such  Judge,  who  ia 
not  a  resident  of,  nor  within,  the  coiuit7t  will 
be  present,  and  take  up  the  matter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  2665-2672;  Dec  Dig.  I 
60T.*J.  . 

3.  Dahaou  (I  181*)— Fbbsohai.  IHTOBZ— 
Evidence— Wealth  or  UxfXNDANT. 

Tbe  cause  of  action  for  personal  injury  be- 
ing simple  ne|digence,  plaintiff  may  not  show 
the  wealth  of  dwendaot 

[Bd..Note. — For  other  cases,  ace  Danages, 
Cent  Dig.  H  473,  474.  480;  Dec  Dig.  1  ISL*] 

4.  Appbai:.  aitd  Ebbob  (f  10&3*)— Habuubb 
Ebbob  — iNSTBUCTioNs  —  CinuNa  Ebbob  in 
Admission  of  Evidencb. 

Error  in  admitting  in  an  action  for  injniy 
from  simple  negligence  evidence  of  defeiidBntrs 
wealth  is  not  cared  by  a  general  instruction, 
enumerating  the  proper  elements  of  damage; 
an  instrucbon  that  in  determining  the  amount 
of  damages  to  be  awarded  detenunt'a  pecuni- 
ary condition,  aa  diaeloaed  hy  the  •ndence,  bmt 
be  coDaidered,  being  also  given. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  417S-41JM;  Dec  Dig.  f 
1053.*] 

5.  Trial  (|  412*)— Waivbb  or  Ebbob— Ad- 
mission OF  EVIDBNCB  —  CbOSS-ExaHINA- 
TXOS. 

Error  in  allowing  plaintiiF,  in  a  personal 
injury  case,  calling  defendant  as  a  witness, 
to  examine  him  as  to  his  wealth,  la  not  waived 
by  defendant's  examination  in  his  own  behalf, 
amounting  to  nothing  more  than  additional 
cross-examination  to  explain  some  of  the  mat- 
ters brought  out  in  his  examination  by  plaintiff, 
and  being  directed  not  to  the  amount  of  his 
property,  but  to  the  character  of  bis  interest 
thereon. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Kg.  11  182,  974-977;  Dec  Dig.  {  4l5*J 

6.  Appeal  and  Ebbob  (|  .864*)— Bbthw— 
Appeal  fboh  Judombnt. 

Error  in  admiaaion  of  evidence  is  not  waiv- 
ed by  failure  to  perfect  tbe  appeal  from  the 
order  denyinc  a  motion  for  new  trial:  but  is 
properly  renewaUs  on  a^Mal  tnm  uw  ivuHg- 
meot. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent.  Dig.  H  176&-1767,  3450-3461; 
Dec.  Dig.  S  864.*] 

7.  Tbial  (I  133*)— Rekabks  or  CoumsEir- 
Statement  of  Coubt. 

Iq  an  action  for  running  an  antomotdle  In- 
to plaintiff's  motorcycle,  in  which  violation  of 
a  municipal,  firdinance  was  charged,  defendant 
being  cross-examined  as  to  his  heiiig  a  lawyer, 
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haTinc  "7o9  d«  not  hold  tluit,  because 

be  is  a  lawyer,  he  is  held  to  be  more  sccooot- 
able  than  aoybod;  else,"  and  on  plaintiff's 
counsel  rei^jing  that  he  daimed  it  waa  a  nat- 
ural presnmptiim  that  a  lawyer  la  preanmecl  to 
know  more  of  the  law  than  au  ordinary  lay- 
man, having  tcrther  said,  "He  is  not  on  trUl 
for  his  fcnowledgre  of  the  law,"  such  statements 
must  have  apprised  die  Jury  of  the  true  rule 
tlut  defendant's  ocenpatuin  was  not  a  mate* 
rial  inquiry. 

d.  Note.— For  other  cases,  see  Trial,  Cent 
i  316;  Dee.  Dig.  |  183.'] 

D^Tartment  2.  Appeal  from  Superior 
Court,  Lob  Angeles  County ;  E.  S.  Mabon, 
Judge. 

Action  by  C.  V.  Story  against  Howard 
Green.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Beroved. 

li.  E.  Clawson  and  M.  M.  Meyers,  both-  of 
Los  Angelee  (Howard  Green  and  E.  B.  Drake, 
both  of  Los  Angeles,  of  counsel),  for  appel- 
lant Swaffleld  &  MunboUand,  of  Los  Ange- 
les, for  reqwndent 


HBLTIN,  X  Action  for  damages  fttr  per- 
sonal injuries  received  by  plaintiff,  who, 
Willie  rldtng  a  motorcycle,  waa  strode  by 
an  automobile  drtven  by  dtiSmdant  From 
a  Jndgmeot  against  bim  for  the  sum  of  93,- 
QOO,  defudant  appealSt 

[1,  t]  B«8pondent  moves  the  dlamlasal  of 
the  appeal  apon  tbe  gnmad  that  the  report> 
tranaeiipt  does  not  conform  to  Bnles  7 
and  8  aid  Vrc  xl)  of  tfalB  court,  and  that 
the  clnk'B  transcript  was  not  awroved 
wltliln  the  time  prescribe  by  law.  Al- 
thoni^  respondent's  modop  to  dlsmlsa  the 
appeal  has  be^  heretofore  hoard  and  de- 
nied, it  is  proper  to  say  here  that  hla  objec- 
tion Is  founded  principally  iqN»i  rale  7  as  it 
waa  before  amendment  The  transcript  was 
upon  paper  within  the  maximum  slie  allow- 
ed by  that  role.  It  Is  objected  that  the 
pleadings,  proceedings,  and  statement  are  not 
chronologically  arranged  in  ttie  transcript 
as  required  by .  rule  8.  As  the  ooq  tested 
points  on  this  appeal  are  few  and  simple, 
this  fhet  causes  m  no  InccnTenlencfl^  and  we 
do  not  feel  that  the  ends  of  Justice  would  be 
subserved  by  our  refusal  to  consider  the 
transexUit  The  appeal  was  taken  under  the 
"altanatm  method"  as  provided  In  sectKm 
9SSa  et  seq.,  Code  ct  Civil  Procedure.  Be- 
spondent  denies  the  right  of  a  Judge  to  post- 
pone the  prefloitatlon  of  a  Ull  of  exeeiftloia 
b^ond  the  time  prescribed  by  section  95Sa, 
Code  of  01^  Procedure  but  we  think  the 
contoition  Is  without  merit  It  was  shown 
at  the  hearing  below  by  the  affldnvlt  of  a 
deputy  county  clerk  (which  document  by  dt 
rectloa  of  the  judge  was  made  a  part  of  the 
trauBcripl}  that  Hon.  K.  8.  Mahon,  who  had 
preaided  at  the  trial  and  who  la  not  a  resi- 
dent of  lioa  Awgai^  county,  was  not  wUbln 
said  countr  when  the  notice  required  by 
law  was  given  to  tiie  attorneys,  Informing 
tJum  that  tbe  transolpt  was  ready  for  i^res- 


oitatlai  to  the  Judge  nbo  had  tried  fSie 
The  affiant  oommunlcated  with  Judge  Ifahim, 
who  ai^H^ted  a  day  upon  which  be  vronld 
be  in  Los  Angeles  and  would  take  up  the 
matter.  The  hearing  was  regularly  continued 
by  orders  of  the  presiding  Judge  of  tbe  su- 
perior court  <tf  Loa  Angeles  eoun^  until  the 
day  thus  indicated.  This  was  the  lawful  and 
proper  method  of  procedure. 

[1, 4]  The  plaintiff  called  tbe  defoidant  as 
a  witness,  and  over  objection  examined  him 
with  r^erence  to  bis  wealth.  This  was  a 
case  where  only  actual  damages  resultinc 
from  ne^lgence  were  alle«ed.  There  was 
ndther  avermoit  dot  testimony  tending  to 
establish  fraud,  oppression,  or  malice,  and 
appellant  Inslsta  that  In  sudi  a  ease  as  this, 
plaintlfl  may  recover,  if  at  all,  only  such  an 
amount  as  will  ftilr^  and  reasonably  com- 
pensate blm  for  the  Injuries  received  and  the 
detriment  caused  to  Urn  as  a  result  of  the 
defendant's  nsgUgenoe.  It  has  long  been  e»- 
tabllshed  that  the  idalntiff  may  not  in  sndi 
a  case  introduce  proof  of  his  povertr,  be- 
cause  the  damages  are  not  In  any  manner 
d^mident  tutonbls  flnandal  condition.  Shea 
T.  Potraro  4s  Bay  l^ew  B.  B.  Oo.,  41  CaL 
429;  Malone  v.  Hawl^,  46  OaL  414;  Ma- 
boney  v.  San  -Frandsco  ft  San  Mateo  By. 
Co.,  UO  Gal.  471.  42  Pac.  968,  43  Pac.  518; 
Johnston  t.  Beadle,  6  CaL  App.  263,  91  Pa& 
1011.  The  rul^  It  seons  to  us.  Is  equally  ap- 
plicable to  the  defendant  A  man's  respon- 
siUHty  for  bis  n^Ugence  does  not  depend. 
In  tbe  slightest  degree,  upon  his  wealth,  and 
the  Introduction  of  evldaice  upon  that  sub- 
ject could  only  have  the  ^ect  of  prejudicing 
the  rif^ts  of  the  defendant  In  Fox  v.  Oak- 
land Consolidated  St.  By.  Co.,  118  Cat  66, 
RO  Pac.  28.  62  Am.  St  B^  216,  this  court 
quoting  from  Mayhew  v.  Bums.  lOB  Ind. 
340,  2  N.  Bl  798.  said:  *'We  can  discover  no 
prindple  upon  which  it  can  be  determined 
whether  neglig«ioe  can  be  attributed  to  one. 
tn  a  ^ven  case  an  inquiry  into  Urn  state 
of  his  fwtnne."  It  la  true  that  In  the  case 
under  review,  the  matter  in  issue  waa  not 
tbe  wealth  or  iwoperty  of  the  def^idant  but 
the  court  was  considering  the  subject  of  tbe 
plaintiff's  alleged  contributing  negligence. 
But  the  principle  announced  Is  thoroughly 
andlcable  to  this  cas&  The  vwy  rule  for 
which  appellant  contwds  waa  announced  In 
the  instructive  case  of  Barbour  County  t. 
Bom,  48  Ala.  B7S,  an  acUon  against  a  county 
by  one  who  had  bem  Injured  by  a  &11  from 
a  detective  taldge.  After  enumerating  tbe 
elements  of  Aunage  wldch  may  be  consider- 
ed In  a  case  in  which  no  maUcc^  firaud,  op- 
pression, nor  gross  negligence  are  pleaded, 
the  court  said :  "But  the  wealth  of  the  de- 
foidaRt  or  povo^  of  the  idalntiff  has  noth- 
ing to  de  with  their  aso»talnment  It  was 
tlierefCre  Impropa  to  admit  evidwoe  of  the 
vrealth  of  the  defendant  In  the  court  iwlow 
to  go  to  tbe  Jury,  or  to  refuse  to  instruct  the 
Jury,  when  properly  requested,  that  the  de- 
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f^dant'ft  wealQi  could  not  be  taken  Into 
con^deratloD  In  maUug  up  ttieir  rerdlct" 
In  2  Greoileaf  on  Erldenoe  (18th  Bd.)  |  269, 
the  rale  la  phrased  as  follows:  "Nor  are 
damages  to  be  assessed  merely  according  to 
the  d^endant's  ability  to  pay ;  for  whether 
the  payment  of  the  amount  due  to  the  plain- 
tiff, as  compensation  for  the  Injnry,  will  or 
will  not  be  convenient  to  tiie  defendant,  does 
not  at  all  affect  the  question  as  to  the  extent 
of  the  Injury  don^  which  Is  the  only  question 
to  be  determined.  The  jury  are  to  Inquire, 
not  what  the  defendant  can  pay,  but  what 
the  plaintiff  ought  to  recelTA"  The  same 
mle  Is  annonnced  In  Roadi  t.  Oaldbeck,  64 
Yt  696.  24  AtL  989.  But  respondent  says 
ttiat  the  Instructions  cored  any  possible  er- 
Tor  In  the  admls^on  of  evidence  regardli^ 
the  defendant's  wealth,  calling  our  attention 
to  a  general  Instruction  by  which  the  proper 
elements  of  damage  In  a  case  like  this  were 
enumerated.  This  general  Instruction  could 
not  have  aerved  to  cure  the  error  because 
^  the  court  instructed  the  Jury  as  follows : 
'Tou  are  instmcted  that  In  determining  the 
amount  of  damage.  If  any,  to  be  awarded  to 
the  plaintiff,  you  have  a  right  to  take  into 
conaideratlon  the  pecuniary  condition  of  the 
defendant  as  disclosed  by  a  preponderance 
of  the  evidence  In  this  case."  That  this  in- 
struction was  erroneous,  and  that  In  its  ten- 
dracy  It  was  injurious  to  defendant,  can 
scarcely  be  doubted. 

[I]  Whoi  defendant  opened  his  eas^  he 
took  the  stand  and  gave  testimony  In  his 
own  behalf  r^rding  hla  property,  and  this, 
according  to  reapondent,  was  a  waiver  of 
the  errors  discussed  above.  In  support  of 
bis  position  he  dtes  a  number  of  cases,  in- 
cluding two  Galtfomlan  authorities — People 
V.  Anderson,  26  Gal.  132,  and  McLeod  v.  Bar- 
nnni',  131  CaL  606,  63  Fac.  924r-n^ther  of 
whidi  la  in  point.  One  was  a  case  In  which 
a  defradant  waived  the  uror  committed  by 
the  court  In  placing  hla  wife  on  the  stand 
without  his  consent  as  a  witness  against  him 
by  calling  her  In  his  own  behalf.  In  the  oth- 
er case,  after  one  witness  had  testified  with- 
out objection  to  the  contents  of  a  letter,  an- 
other gave  testimony  upon  the  same  subject 
without  preliminary  proof  of  the  loss  of  the 
written  instrument  The  court  held  that  the 
evidence  was  immaterial,  but,  if  it  has  been, 
the  admission  of  the  testimony  without  any 
objection  was  a  waiver  of  the  error.  In  this 
case  the  examination  of  the  defendant  in 
his  own  behalf  amounted  to  nothing  more 
tlian  additional  cross-examination  for  the 
purpose  of  explaining  some  of  the  matters 
brou^t  out  In  his  examination  in  chief 
while  he  was  testifying  as  plaintiff's  witness. 
The  testimony  quoted  In  respondent's  brief, 
whUA  was  given  by  defendant  in  his  own  be- 
half, was  directed,  not  to  the  amount  of  Ms 
prpperty,  but  to  the  cbaracter  of  his  Interest 
ther^n.  This  was  practically  but  a  c<mtinu- 
ation  of  his  cross-examination. 


RBPOBTBB  (OaL 

[I]  There  l»  no  merit  ]b  the  eontentton 
that  the  errors  dlacuned  above  weie  waived 
by  the  failure  of  appelant  to  perfect  Wb  ap> 
peal  from  the  order  decqrlng  hla  nurtlMi  for 
a  new  tilaL  Th^  are  pn^erly  lerfewable 
In  an  appeal  from  Oie  Jndgmrat 

[7]  During  the  cross-examlnatioa  <tf  tba 
defendant  he  was  asked  by  a  Juror  If  be 
were  a  practicing  lawyer,  and,  having  stated 
hla  occupation  to  be  that  of  an  attorney  at 
law,  be  was  asked  further  questions  about 
hlB  practica  The  court,  interruptlns  the 
cross-examination,  said:  'Ton  do  not  hold 
that  because  be  la  a  lawyer  he  is  held  to  be 
more  accountable  than  anybody  elae."  To 
this  r^narfc  counsel  rolled:  "Yes;  I  claim 
it  Is  a  natural  presumption  that  a  lawyer  is 
presumed  to  know  more  of  the  law  than  an 
ordinary  layman."  Inasmuch  as  one  of  the 
counts  of  the  complaint  charged  that  at  the 
time  of  the  accident  the  defmdant  was  vio- 
lating a  municipal  ordinance,  this  r«nark 
might  have  be^  prejudicial  to  him,  because 
naturally  a  lawyer  is  no  more  charged  with 
knowledge  of  the  ordinances  of  a  great  city 
like  Los  Angeles  applicable  to  automobiles 
than  la  any  other  person  who  acts  as  a  driv- 
er of  such  a  vehicle.  But  the  remark  of  the 
court  immediately  following  connsel's  state- 
ment was  probably  sufficient  to  overcome  any 
injury  which  might  have  resulted  from  an 
erroneous  and  uncontradicted  declaration  of 
the  law.  The  court  said:  "He  is  not  on 
trial  for  hla  knowledge  of  the  law."  The  two 
statements  ot  the  court  quoted  above  most 
have  apxHTised  the  Jurors  of  the  true  rule 
that  tiie  occupation  of  the  defendant  vras  not 
a  material  subject  of  Inquiry.  As  the  ease 
must  be  reversed  for  other  reasons,  it  Is  not 
necessary  to  discuss  this  matter  further.  As 
counsel  for  reepondrat  admits  that  his  state- 
ment (which  we  have  quoted)  was  "one  which 
would  have  been  mudi  better  unsaid,"  there 
will  donbtiees  be  no  repetttlra  of  It  at  anoth- 
er trtaL 

The  Judgment  la  reversed. 

We  concur :  HBNSHA  W,  J. ;  LOBIQAN,  7. 

(IH  CaL  no 

In  re  GLEASON-S  ESTATE. 

COEBIN  V.  GLEASON.    (I*  A.  3,285.) 

(Supreme  Court  of  California.    Feb.  24,  1913. 
Rehearmg  Denied  March  24,  1913.) 

1.  Wills  (J  165*)— 'Exbotition— Ukdoe  I«- 

FLUBNOB  —  EVXOBNCB— SUBBSqUBHT  STATX- 

MENTS  OF  TBSTATOB. 

Statements  of  testator  a  few  minutes  aft- 
er executing  his  will  are  Inadmissible,  unless 
part  of  the  rea  gestn,  to  show  nndue  iofluence. 

[Ed.  Note.— For  otber  cases,  see  Wills,  Cent. 
Dig.  IS  415-420;  Dec  Dig.  %  165.*] 

2.  EviDENOB  (f  121»)— "to  Gbsta" 

Rea  geatse  are  tbose  circumstances  which 
are  the  undesigned  inddents  of  a  particular 
litigated  act— that  is,  stand  in  immediate  cans- 
al  relation  to  the  act— and  so  iudnde  dedam- 
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tions  which  are  tbe  Immediate  accompaniment* 
of  the  act;  immediateneu  helns  tested  b; 
closeness  of  causal  relation  (citing  7  Words  ft 
Phrases,  6130). 

JEd.  Note.— For  other  eases,  see  Evidence, 
C3ent  Dig.  H  303,  S07-838,  1U7,  1119;  Dec. 
DiK.  i  121* 

For  other  defini^oni.  Me  Woids  and  Fhrai- 
es,  vol.  8,  p.  7787.] 

8.  Wills  (|  165*)— Bvhwhcb— Rm  Gwt*- 
Declarations. 

Statements  of  testator,  though  made  only 
a  few  minutes  after  executing  bis  wUl,  that 
he  "had  to  do  it  right,"  and,  if  he  had  not,  it 
wonid  be  extremely  uncomfortable  at  home,  be- 
Uig  the  mere  expression  of  his  opinion  re- 
garding a  paat  occurrence,  are  not  part  m  the 
res  gestie. 

[Ed.  Note.— For  otiiw  eaaea,  sea  WlUa,  Cent 
Dig.  M  41EM20;  Dec.  Dig.  %  165.*] 
4.  Wills  (|  166*)— Execution- "TIm>u«  Ih- 

rLWBNCB  — E  VI DENCB. 

Evidence  on  a  contest  of  a  will  held  insuf- 
ficient to  show  nndne  influence— that  is,  a  pres- 
anre  wlifch  overitowered  the  mind — and  bore 
down  the  volition  of  testator  at  the  very  time 
the  will  was  made. 

(Ed.  Note.— For  othei?  cases,  see  Wills,  Cent 
Dig.  IS  421-43T;  Dec  Dig.  {  166.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7166-7172.] 

Department  2.  Appeal  from  Sup^or 
Court,  Los  Angeles  Coanty;  FreOerlck  W. 
Hoaaer,  Judge. 

In  the  matter  of  tbe  Estate  of  Henry  B. 
Gleason,  deceased.  Llda  E.  Corbln  contested 
the  will,  which  was  in  favor  of  Eva  Mildred 
Ole8aon.'and  from  an  adverse  judgment  and 
an  6rder  denying  ber  motion  for  new  trial, 
contestant  appeals.  Affirmed. 

J.  H,  Peters,  O.  P.  Adams,  and  Newman 
Jones,  all  of  Los  Angeles,  for  appellant  E. 
B.  Drake,  of  Los  Angeles,  for  respondent 

MELVIN,  J.  The  will  of  Henry  B.  Glea- 
son, deceased,  was  admitted  to  probate  July 
IS,  IBll.  By  It  he  left  $10  to  bis  sister,  Llda 
El  Corbln,  appellant  herein,  and  tbe  rest  of 
bis  property,  amounting  In  value  to  about 
^,000,  to  bis  wife,  Eva  MUdred  Gleason. 
Early  In  July,  1911,  tbe  sister  of  tbe  deceas- 
ed, Gleason,  filed  a  contest  to  said  will,  pray- 
ing revocation  of  tbe  probate  thereof  on  the 
grounds,  among  others,  that  "the  said  de- 
ceased was  Induced  to  execute  tbe  said  will 
by  reason  of  tbe  undue  influence  of  the  said 
Eva  Mildred  Gleason,  exercised  and  exerted 
by  ber  over  and  upon  him,  and  that  tbe  said 
will  was  extorted  from  blm  by  tbe  said  Eva 
Mildred  Gleason  by  threats  of  personal  vio- 
lence, and  was  executed  by  him  under  fear 
of  the  same,  and  that  at  the  time  of  the 
malting  of  the  said  will,  and  for  a  l<nig  time 
prior  thereto,  he  was  not  of  sound  mind  and 
memory,  and  wob  not  competent  to  make  a 
will."  Tbe  questions  of  fact  Invtdved  were 
tried  before  a  jury,  and,  a  determination  In 
fiavOT  of  the  validity  of  the  Instnunent  hav- 
ing been  made,  judgment  vras  entered  accord- 
ingly adverse  to  tbe  prayer  of  the  sister's  pe- 


tition. From  said  Judgment  and  from  an  or: 
der  denying  her  motion  fbr  a  new  trial  tbe 
ccmtestant  appeals.  Tbe  will  was  drawn  by 
W.  S.  Lan^  a  notary  pnbllc,  who  had  known 
Mr.  Gleason  for  some  years.  Teetatw  went 
alone  to  tbe  office  of  Mr.  Lang;  told  the  no- 
tary that  he  wanted  to  make  a  wlU ;  stated 
bis  wishes  in  relation  thereto;  and  the  will 
was  prepared  by  the  notary.  Mr.  Gleason 
requested  that  In  addition  to  the  signatures 
of  the  two  witnesses,  be  desired  Mr.  Lang  to 
acknowledge  the  InstrumeAt  as  a  notary. 
This  was  accordingly  done,  and  that  the  will 
was  executed  with  proper  formality  la  not 
questioned.  Of  the  manner  and  apparent 
testamentary  competency  of  Mr.  Gleasim  at 
the  time  of  the  execnUon  of  tbe  wilt,  the 
notary  testified:  "At  the  time  he  signed  the 
will  bis  condition  was  apparently  normal,  or 
otherwise  I  would  not  have  taken  bis  ac- 
knowledgment I  saw  nothing  at  that  time 
to  indicate  to  my  mind  at  all  that  he  was 
not  perfectly  normal  and  sane.  He  told  me 
bow  to  make  tbe  will  and  who  to  will  the 
property  to.  Q.  Who  did  he  tell  you  to  will 
the  property  to?  A.  I  remember  tbe  wife 
and  Bister.  He  gave  his  sister  $10,  If  I  re- 
member right  After  the  will  was  written  I 
think  be  read  It  I  am  quite  sure  he  did. 
Q.  Was  there  anything  to  indicate  that  he 
was  acting  under  any  undue  influence  that 
yon  noticed  at  that  time?  A.  No;  not  that 
I  noticed.  Q.  You  would  never  have  taken 
his  acknowledgment  as  a  notary  public  If 
there  bad  been,  would  you?  A.  Unquestion- 
ably I  would  not" 

Farther  describing  tbe  conduct  of  tbe  tes- 
tator, tbe  notary  was  permitted  to  testify, 
over  objection,  that  Mr,  Gleason  returned  to 
his  office  within  10  or  15  minutes  after  tbe 
execution  of  the  will;  that  testator  seemed 
to  be  in  a  state  of  nervous  collapse;  that  he 
"fell  into  a  rocking  chair";  and  that  a  con- 
versation ensued  between  blm  and  the  no- 
tary. This  may  he  best  described  in  tbe  lan- 
guage of  the  record.  Witness  Lang,  being 
questioned  by  Mr.  Adams,  testified  as  fol- 
lows: "He  sat  down  in  a  chair  end  made 
the  remark:  'Oh,  bell.'  I  did  not  pay  any 
attention  to  it  at  that  time  and  continued  to 
read,  and  again  he  remarked:  'Oh,  bell,  that 
paper,'  and  so  I  looked  up,  and  be  was  look- 
ing at  me,  and  I  said,  'What  paper  do  you 
mean?*  That  will'  So  I  thought  I  would 
ask  him  questions —  Q.  (By  Mr.  Adams): 
You  mean  he  said  that  will'?  That  ^ae  his 
answer,  That  will.'  I  said:  *I  suppose  yon 
knew,  Mr.  Gleason,  it  was  not  necessary  to 
acknowledge  that  at  all.  That  was  rather 
an  unusual  proceeding.'  'I  know,*  he  saldi 
'but  I  had  to  do  it  I  had  to  do  It  right  or 
bell  would  pop  at  home;  I  coald  not  stay 
there.'  And  that  la  abont  all  that  was  said 
on  that  particular  point  He  freqnratly  says, 
'Ob,  hell,'  or  'Danm  it' .  Q.  Repeat  any  fur- 
ther converaatlon  yon  had  with  falm  at  that 
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ttmoi  A.  I  aeked  him— I  mid:   'Wli7i  Mr. 
Gleaaon,  who  did  yon  many?*   He  said,  'I 
will  be  damned  If  I  know.*  He  said,  'I  got 
drunk,  and  they  aald  I  was  married;  that  Is 
all  I  know  about  IV  That  was  abont  all  that 
was  aald  at  that  time."    Another  witness 
named  Clemens  corroborated  Mr.  Lang  lu  his 
acconnt  of  the  testator's  nervous  condition. 
In  the  charge  to  the  Jnry  the  court  gave  the 
following  Instmctlon-    "Yon  are  Instructed 
that  while  there  was  testimony  admitted  In 
Uils  case  from  the.  witnesses.  WlIDom  S. 
Lang  and  Nicholas  Clemens,  that  shortly  aft- 
er the  making  of  the  will  In  contrOTersy,  but 
ntta  it  was  signed,  witnessed,  and  delivered, 
that  the  decedent  appeared  to  be  nervous  and 
In  more  or  less  of  a  physical  collapse,  and 
which  evidence  contained  a  purported  con- 
versation or  statement  at  that  time  and  place 
by  decedent,  yet  you  are  now  cautioned  that 
such  testimony  was  admitted  alone  upon  the 
theory,  and  was  competent  only  for  the  pur- 
pose, of  being  considered  by  you  upon  the; 
question  of  the  sonndness  or  unsoundness  of 
the  mind  of  the  testator,  the  said  Henry  B, 
Oleason,  and  was  not  competent  to  prove, 
nor  was  it  admitted  for  the  purpose  of,  nor 
can  you  consider  the  same.  In  any  wise  as  ei^ 
tabllshing  undue  influence  on  the  part  of 
Bva  Mildred  Gleason,  and  was  not  competent 
for  that  purpose,  and  you  should  not  consid- 
er it  for  that  purpose." 
.  [1]  The  limitation  in  the  above  Instruction 
of  the  scope  of  the  testimony  of  the  two  wit- 
nesses Is  the  appellant's  sole  assignment  of 
enpr,  and  her  entire  reliance  for  a  reversal 
of  the  Judgment  rests  upon  the  contention 
that  the  conduct  and  utterance  of  the  tes- 
tator were  a  part  of  the  res  gestee.  Un- 
doubtedly the  rule  regarding  the  matters 
which  are  admissible  as  parts  of  the  res 
gestae  has  been  somewhat  liberally  construed 
by  courts  In  later  years.    It  Is  also,  true 
that  declarations,  when  admissible  as  parts 
of  the  rest  gestee  need  not  necessarily  be 
absolntely  contemporaneous  with  the  main 
event    Appellant  contends  that  the  test  Is 
not  the  time  of  the  declarations  with  ref- 
erence to  the  main  event,  but  the  opportu- 
nity for  reflection  and  Intention  which  may 
have  been  given  to  the  testator,  or  as  Prof. 
Wlgmore  expresses  It:  "The  utterance  must 
have  been  before  there  has  been  time  to 
contrive  and  misrepresent;  1  e.,  while  the 
nervous  excitement  may  be  supposed  still  to 
dominate  and  the  reflective  powers  to  be  yet 
in  abeyance.   This  limitation  Is  In  practice 
the  snbject  of  most  of  the  rulings."  Wig- 
more  on  E)v.  par.  1750.   Conceding  this  to  be 
the  general  mle,  we  cannot  say  that  the 
lapse  of  from  10  to  15  minutes  was  not,  un- 
der the  circnmstances  here  given,  sufficient 
to  exclude  the  evldmce  as  part  of  the  res 
gestte  and  as  applicable  to  the  Issue  of  un- 
dne  Influence.    In  the  first  place  such  dec- 
larations are  not  looked  upon  with  favor  by 
the  courts.    Many  statements  «f  tile  rule 


might  be  cited,  bat  a  typical  and  oft  quoted 
one  Is  that  of  Colt.  J.,  In  Shaller  t.  Bum- 
stead,  99  a&iss.  119:  *Tb&t  tbo  Instrument 
which  contains  tiie  teatameatary  disposition 
of  a  compet«it  person,  'executed  freely  and 
with  all  requlHtte  legal  formalities,  must 
stand  as  the  only  evidence-  of  such  disposal. 
Is  generally  conceded.  SwUx  a  will  is  not 
to  be  coDtroned  In  Its  idaln  meaning  by  evi- 
dttioe  of  verbal  statements  inconsistent  with 
It,  nor  Impaired  In  Its  velldltr  and  ^Eect 
by  afterthoni^tB  or  Changes  In  the  wishes 
or  purposes  of  the  maker,  however  distinctly 
asserted.  It  Is  to  he  revoked  only  by  some 
fttrmal  written  instrument,  some  Intratlonal 
act  of  destruction  or  cancellation,  or  such 
change  of  circnmstances  as  amounts  In  law 
to  a  revocation.  Any  invasion  of  this  mle 
opens  the  way  to  ftand  iand  perjury;  pro- 
motes controversy;  destroys  to  a  greater  or 
less'  degree  that  security  which  should  be 
afforded  to  tiie  exercise  of  the  power  to  ctm- 
trol  the  Buccessioii  to  one's  property  after 
death." 

The  rule  with  reference  to  declarations  In 
cases  like  this  In  tills  and  many  other  JnriF- 
dictions  has  long  been  that  so  well  expressed 
In  Kirkpatrick  v.  Jenkins.  96  Tenn.  89,  33 
S.  W.  820:  "We  think  the  great  w^ght  of 
authority  and  of  reason  is  to  the  effect  that 
subsequent  declarations  of  an  alleged  testa: 
tor  may  be  considered  by  a  Jnry  upon  an 
Issue  of  mental  capacity,  but  that  they  can- 
not be  considered  upon  an  issue  of  undue 
Influence,  unless  there  be  Independent  proof 
Indicating  the  presence  of  undue  Influence, 
and  then  only  to  show  a  condition  of  mind 
susceptible  to  such  Influence,  and  tiie  effect 
thereof  upon  the  testamentary  act"  Tbis 
court  has  forniulated  the  rule  even  more 
forcibly.  In  re  Calkins,  112  Csi  301,  44 
Fac.  578.  contains  this  language  In  the  oi^- 
Ion:  "In  order  to  establish  that  a  will  has 
t>een  executed  under  undne  Influence,  It  i». 
necessary  to  show,  not  only  that  such  tindne 
Influence  has  been  exercised,  but  also  that  it 
has  produced  an  effect  upon  the  mind  of  the 
testator,  by  which  the  will  which  he  exe- 
cutes  is  not  the  expression  of  his  ovni  de- 
sires. The  external  focts  constituting  the 
exercise  of  undue  influence  must  be  estab- 
lished by  other  evidence  than  the  declara- 
tions of  the  testator.  His  declarations  are 
Incompetent  to  show  ^ther  that  the  influ- 
ence was  exercised,  or  that  It  affected  his 
actions,  and  are  Inadmissible,  »cept  as  they 
may  Illustrate  his  mental  state,  and  give 
a  picture  of  the  condition  of  his  mind  con- 
temporaneous with  the  declarations  them- 
selves.. Whenever  the  condition  of  the  mind 
Is  a  fact  which  It  is  desirable  to  prove,  it 
may  be  established  by  such  evidence  as  is 
competent  for  that  purpose.  The  mental  con- 
dition of  an  individual  Is  made  manlfert  to 
others  by  his  statements,  declarations,  con- 
versations, as  well  as  by  his  conduct,  and, 
when  the  state  of  a  testator's  mind  at  the 
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ame  of  etecnting  the  will  la  Qie  fact  to  be 
shown,  hlB  coBtemporaneons  declaiatUms  or 
gtatemmts  farnl^  Qae  most  satisfactory  eri- 
doice  of  that  fhct  His  statement  of  ttie 
df&ct  that  an  act  or  snggestttm  of  anothet 
produced  upon  him  at  some  i>reTiou8  time  la, 
bowem,  only  hearsay,  while  the  statemoit 
of  his  fe^c  or  dlsposltitm  at  the  time  of 
making  the  statement  Is  hut  the  expression 
in  words  of  his  c<mdition  at  that  time,  and, 
80  far  as  it  produces  a  picture  Qiereof,  is 
admlsstble."  Bee,  also^  Brtate  of  Bicfcs,  leo 
CaL  4S5,  U7  Pac.  039;  Estate  of  Kllbom, 
162  Cal.  11,  120  Pac.  762;  Batata  of  Grego- 
ry, 188  CaL  181,  66  Pac.  81S.  Unless,  there- 
fore^ we  are  compelled  to  regard  die  ntter^ 
•  ances  and  demeanor  of  the  testator  as  parts 
of  the  res  gestie,  eridenee  relating  to  them 
.  sboold  be  ^dared  laadmissiUe  according  to 
a  rule  most  firmly  established  In  fids  state. 

[2, 1]  Definitions  of  res  gestae  are  as  nu- 
merous as  prescrlptlona  for  the  cure  of  rbeu- 
inaUsm  and  g«erally  about  as  useful.  One 
accurate  definition  is  qaoted  with  approval 
In  7  Words  St  Phrases,  BiSO,  aa  follows: 
"The  res  gestae  Is  defined  by  Wharton  in 
hla  work  on  Bridoice,  258,  207,  'as  those 
drcomstances  which  are  the  undesigned  in- 
cid»ttB  of  particnlar  litigated  acts,  and  are 
admissible  where  lllustratlTe  of  such  acts. 
These  Incidents  may  be  separated  from  the 
act  by  lapse  of  time  more  or  less  appreciable. 
Their  sole  distinguishing  feature  fa  that  they 
should  be  necessary  Incidents  of  the  litigat- 
ed act— wcesaary  in  this  sense:  that  they 
are  inrt  of  the  immediate  preparatioDs  for, 
or  emanations  from,  such  acts,  and  are  «ot 
produced  by  the  calculated  poUcy  ot  tlie  ac- 
tors. In  oUier  words,  they  must  stand  In 
immediate  causal  relation  to  the  act— a  rela- 
tion not  broken  by  indlrldnal  wariness  seek- 
ing to  manufacture  evidence  for  Itself. 
Therefore  declarations  which  are  the  Im- 
inedlaCe  accompaniments  of  an  act  are  ad- 
missible as  part  of  the  res  gestae ;  remember- 
ing that  immedlateness  la  tested  by  close- 
ness, not  of  time,  but  by  causal  relation,  as 
Just  explained."*  Tested  by  this  rule,  we 
cannot  say  that  the  conduct  and  conversa- 
tion of  the  testator  here  reviewed  must  be 
conridered  a  part  of  the  res  gestffi. 
mere  fact  that  but  a  trifling  period  of  time 
elapsed  between  the  testamenary  act  and 
the  circumstances  related  by  wttueases  Lang 
and  Clemens  does  not  make  the  evidence  ad- 
missible for  all  purposes.  It  appears  from 
the  record  that  Henry  B.  Qleason  was  sub- 
ject to  sick  spells,  relief  from  which  was 
obtained  only  by  the  use  of  morphine  by- 
podermically  injected.  It  may  well  have 
been  that  bis  agitation  and  bis  remarks  on 
the  occasioa  of  his  second  visit  to  the  nota- 
ry's office  were  caused  by  illness,  or  mor- 
phine, or  a  combination  of  the  two.  Bis 
agitation  may  have  resulted  from  any  one 
of  a  doBcn  causes,  and  his  remarks,  when 
analysed,  do  not  amount  even  to  a  statement 
that  hla  wife  bad  cowced  him  in  the  matter 


of  the  dlqmdtion  of  hla  property  by '  wilt 
He  described  no  act  or  command  or  tlireat 
of  his  vrlfe;  but  said  he  "had  to  do  It  rtgfat^ 
and  expressed  tlie  concluaion  that  matters 
would  have  beoi  extremely  uncomfortable  at 
home  If  the  instrument  bad  not  bem  proper- 
ly executed.  His  atatemoits  were  not  even 
declarations  of  past  occnrrracee.  That  which 
he  said  was  merely  ibe  expression  of  his 
opinion  regarding  a  past  occurrence,  and 
was  no  more  a  part  of  tiie  res  gestae  becamw 
it  was  utt««d  a  few  minutes  after  tlie  exe- 
cution of  his  win  than  It  would  have  been 
■if  spoken  a  month  later.  Ussak  t.  Crocker 
Bstate  Co.,  119  CaL  444,  SI  Pacv  688 ;  Durkee 
T.  Central  Pacific  B.  R,  Co.,  69  Cal.  634, 
11  Pac.  130,  58  Am.  Bep.  502;  Luman  v. 
Gtolden  A.  C,  li.  Co.,  140  CaL  709.  74  Pac. 
307;  Boone  r.  Oakland  Transit  Co.,  180 
CaL  402,  78  Pac.  243;  Waldeck  &  Co.  v. 
Pacific  Coast  B.  S.  Co.,  2  CaL  App.  169,  88 
Paa  158. 

[4]  But,  even  if  the  court  had  erred  in 
refusing  to  rule  that  the  conduct  and  state- 
ments of  the  testator  subsequmt  to  the  prep- 
aration and  execution  of  the  wHI  consti- 
tuted parts  of  the  res  gestae,  we  would  not 
look  upon  the  error  as  materiaL  because  the 
evidence  in  tiie  case  fell  far  short  of  estab- 
lishing contestant's  allegation  that  the  will 
waa  the  result  of  undue  Infiuence  exerted 
up<m  the  testator  by  I^va  Mildred  Gleason 
in  such  manner  as  improperly  to  Influence 
him  In  the  making  of  his  wllL  The  con- 
testant's only  material  evidence  at  the  trial 
beyond  that  whi<^  we  have  discussed  was 
the  following  which  we  quote  from  ttie  tran- 
script: "Otiier  evidence  was  glvoi  on  briialf 
of  the  plaintiff  to  the  effect  tbat  tbe  dece- 
dent at  the  time  of  his  marriage  to  the  de- 
fendant was  60  years  of  age;  that  she  at 
the  time  waa  22  years  of  age;  that  the  de- 
oedait's  first  wlf^  to  whom  he  was  devotedly 
attached,  died  less  tlian  a  year  prior  to  his 
marriage  to  the  defendant,  after  a  happy 
married  life  of  more  tiian  30  years  with 
hiiD ;  that  the  defendant  first  married  No- 
vemt>er  23,  1903;  her  husband  was  killed 
April  19,  1904 ;  that  she  married  again  Sep- 
tember 1,  1901;  was  divorced  from  the  sec- 
ond hustund  December  5,  1900 ;  married  the 
decedent  June  Q,  1907,  having  known  him  but 
stx  months;  that  he  had  numerous  sick 
spells  and  his  only  relief  at  such  times  was 
by  use  of  morphine  hypodermlcally  Injected ; 
that  the  will  In  cratroversy  was  token  by 
the  defmdant  a  few  hours  after  Ita  execu- 
tion to  Mr.  Pennington,  one  of  the  witnesses 
to  the  said  instrument,  and  she  showed  it  to 
him  and  asked  blm  if  he  had  signed  it  as 
a  witness,  and  thereafter  on  the  same  day 
she  placed  it  in  a  safe  deposit  box  at  the 
bank;  ttiat  the  def^dant  married  again  a 
few  months  after  the  death  of  the  decedent 
Gleason,  and  this  latest  marriage  was  there- 
after annulled  at  her  instance ;  that  the  de- 
cedent, Gleason,  died  Jnne  22,  1910,  seven 
weeks  after  the  execution  of  the  alleged  wHl, 
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and  tbat  the  estato  left  by  blm  was  snd  u 

appraised  at  about  $40,000,  all  of  which,  with 
the  exception  of  ten  dollars  bequeathed  to 
hlfl  sister,  the  said  Llda  B.  Corbln,  Is  by  the 
terms  of  the  will  In  qne^oa  devised  and 
bequeathed  to  the  said  defendant  Bva  Mil- 
dred Gl6asoQ." 

The  court  seems  to  have  been  very  liberal 
towards  contestant  In  the  admission  of  tes- 
timony. This,  of  course,  was  proper,  in  view 
of  the  Beveral  Issues  Involved,  but  we  fall 
to  see  what  relevancy  the  numerous  mar- 
riages of  Eva  Mildred  Gleason  could  possibly 
have  to  the  questions  Involved  In  the  contest,, 
and  this  Is  most  emphatically  true  with  ref- 
erence to  the  marital  ventures  of  the  lady 
after  she  become  the  Widow  Gleason.  Sure- 
ly her  Influence  over  her  former  spouse, 
whatever  it  may  have  been,  bad  then  ceased. 
While  Gleason's  marriage  to  a  young  woman 
who  had  been  once  widowed  and  once  di- 
vorced might  possibly  have  indicated  that 
he  was  reckless.  It  would  not  necessarily 
suggest  either  lack  of  testamentary  capacity 
or  subjection  to  the  will  of  his  new  wHe. 
Her  early  custody  of  the  will  and  her  prompt 
Inquiry  regarding  Its  execution  might  have 
been  important,  if  there  were  other  evidence 
that  she  had  sought  by  threats  or  subtler 
means  Improperly  to  influence  her  husband, 
but  there  is  no  such  showing  beyond  the 
conduct  and  statements  of  the  testator  which 
we  have  discussed  above,  and  which  were 
totally  inadequate  to  ^tabUsh  undue  influ- 
ence. The  unbroken  rule  In  this  state  is 
that  the  courts  must  refuse  to  set  aside  the 
solemnly  executed  will  of  a  deceased  per- 
son upon  the  ground  of  undue  Influence  un- 
less there  be  proof  of  "a  pressure  which  over- 
powered  the  mind  and  bore  down  the  voli- 
tion of  the  testator  at  the  very  time  the  will 
was  made."  EJstate  of  Carlthers,  156  Gal. 
428,  105  Pac.  130 ;  Estate  of  Lavlnburg,  161 
Gal.  643,  119  Pac.  915;  Estate  of  KUbom, 
supra. 

The  Judgment  and  ord«r  are  affirmed. 

We  ooncnr:  HBNSHAW,  J.;  LOBI- 
GAN,  J. 

Ott  Cftl.  3€) 

rESPEB  V.  CBANE  CO.  et  aL 
(L.  A.  2,908.) 
.  (Sapreme  Court  of  California.  Feb.  28,  1918.) 
1.  BIaucious  PaoBiounoR  (|  Attaoh- 
HBNT  (I  356»>— iHJUHcnoM  (I  257*)  —Ele- 
ments. 

Geoerally,  aacler  the  common  law,  suit  for 
mallcioaBly  prosecuting  ao  action  againat  plain- 
tiff does  not  lie  on  the  fact  per  Be  that  such 
action  was  unsuccessful  or  abated;  it  being 
necessary  that  it  have  been  prosecnted  ma- 
liciously and  without  probable  cause,  whether 
the  damages  be  sought  for  bringing  an  action 
alone  or  procuring  Issuance  of  on  attachment, 
injunction,  or  other  ancillary  process. 

[Ed.  Kote.— For  other  cases,  see  MalieiouB 
Prosecution,  Cent  Dig.  gi  19-22.  S&t  Dec  Dig. 
I  16^  Attachment.  Cent  Di^  K  1319-1321; 
Dea  Dig.  I  356;*  Injunction,  Cent  Dig.  |  606 
Dec.  Dig,  I  267.*1  . 


'2.  Attachicxnt  (i  381*)  —  BCujciotts  Pbob* 

BOUnON  (I  13*)— WBOHOrUt  ATTAOHiaERT- 

REUBnns. 

On  failait  of  an  attachment,  defendant 
may  either  sae  on  the  atUchment  nndertaUnf 
or  for  malidons  attachment 

^  fEd.  Note.— For  Other  cases,  see  Attachmeot, 
Cent  Dig.  Jl  1180-1185:  nSBcTDS.  |  831:* 
Malictoas  Prosecution,  Cent  Dig.  H  lfl-15: 
Dec  Dig.  i  13.*]  w  «.r 

8w  Attachuent   (I  331*)  —  WeoHarui.  Ai- 

TACHHBNT— Suit  git  UNDEBTAEINa — ^PbOOF 

Requibed. 

Suit  on  an  attachment  undertaking  is  sob- 
talned  by  allegation  and  proof  that  the  writ 
was  wrongfully  procured,  that  there  was  no 
debt  due  m>m  the  attachment  defendant  when 
it  was  issued  and  levied;  a  showing  of  malice 
and  want  of  probable  cause  bdng  onnecessaiy. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  fi  U80-U85:  Dec  Dig.  |  331.*1 
4.  Maucious  Fsoskctjtion  ($  !«•) — Wboho- 

FUL  Attachuent— Proof  Requibkd. 

In  an  action  for  wrongful'  attachment, 
wherein  plaintiff,  the  attachment  defendant 
disregards  his  remedy  on  the  attachment  on- 
dertaklng,  he  must  allege  and  prove  malice  and 
want  of  probable  cause  in  procuring  issuaaes 
of  the  attachment  the  same  as  in  a  common- 
law  action  for  mallcioas  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {{  19-22,  68;  Dee.  Dig. 
I  16.*1 

fiw  ATTAOHUBnT  (}  374* )  —  Wbonofui.  AT- 
TACHMENT—EvinENCB-J  una  ment  Rou:.. 
Even  if,  in  an  action  for  wrongful  attach- 
ment brought  independenUy  of  the  attachment 
undertaking,  the  judgment  roll  in  the  attach- 
ment action,  showing  judgment  for  the  attach- 
ment defendant,  is  aomisBible  as  prima  fad* 
evidence  of  want  of  probable  cause,  it  is  no 
evidence  of  malice  in  procuring  issuance  of  the 
attacliment 

[Ed.  Note.— For  other  oses,  see  Attachment 
Cent  Dig.  Sf  1363-1372ri>ec  Dig.  |  374.*] 

lu  Bank.  AK)eal  from  Superior  Cour^ 
Los  Angles  County;  Gbas.  Monroe^  Jndcs; 

Action  by  A.  E.  Vesper  against  the  Czano 
Company  and  anotim.  Fnm  a  Jodgment  for 
defendants,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.  AfOrmed. 

Grant  Jackson  and  Lewis  Cmlchshank, 
both  of  Los  Angeles,  for  appellant.  S.  J. 
Paisons,  of  Los  Angeles,  Cor  respondents. 

FEB  CURIAM.  This  appeal  was  o^lglna^ 
ly  heard  and  determined  In  Department  2,  an 
opinion  written  by  Mr.  Justice  I>orlgan  hav- 
ing been  filed  on  September  13,  1012;  the 
court  affirming  the  Judgment  and  order  ap- 
pealed from.  A  rehearing  in  bank  was  or- 
dered. Upon  further  consideration  we  ad- 
here to  the  views  expressed  In  the  d^iart- 
ment  opinion,  and  adopt  the  same  as  the 
opinion  of  the  court  in  bank. 

The  following  is  a  copy  of  the  department 
opinion : 

"This  appeal  is  taken  from  a  Judgment  in 
ta,voT  of  defendants  and  an  order  denying  the 
motion  of  plaintiff  for  a  new  trial. 

"The  action  was  brought  to  recover  dam- 
ages for  the  alteged  wrongful  Issuance  and 
levy  of  a  writ  of  attachment 

"The  complaint  was  In  two  eonntSk  and  the 
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aU^tlona  common  to  botb  are  that  In  April, 
1907,  tbe  defendant  Crane  Ckimpany,  assert- 
ing tbat  plaintiff  was  Indebted  to  it  in  the 
sum  of  $463.C7  for  goods,  wares,  and  mer- 
chandise sold  \>y  it  to  him,  assigned  its  claim 
therefor  to  the  other  .defendant.  Hunt,  one 
of  its  employes,  for  the  purpose  of  collect- 
ing the  amonnt  by  snit,  and  such  an  action 
was  brooght  therefor  at  its  request  by  Hunt 
on  May  10,  1907 ;  that  an  affidavit  and  un- 
dertaking on  attachment  was  filed  and  given, 
and  a  writ  of  attachment  Issued  in  the  suit, 
under  which  an  automobile  belonging  to 
plaintiff  was  levied  on  and  taken  possession 
of  by  the  sheriff  on  the  same  day  the  action 
was  commenced,  and  held  In  the  possession 
of  the  latter  until  January  19,  1909,  some 
20  months;  that  plaintiff  answered  In  said 
action,  and,  after  trial.  Judgment  was  en- 
tered in  his  favor  in  September,  1908,  for 
bis  costs  of  suit,  the  court  flodihg  that  he 
was  never  Indebted  to  the  Crane  Company  or 
Hunt,  aa  assignee,  in  any  sum  whatever; 
that  Hunt  appealed  from  said  Judgment  and 
executed  a  bond  to  continue  the  attachment 
In  force  pending  the  appeal,  and  also  moved 
for  a  new  trial;  that  while  the  appeal  and 
said  mollon  for  a  new  trial  were  pending,  it 
was  on  January  19,  1909,  stipulated  between 
the  parties  that  both  the  appeal  and  motion 
shoidd  be  abandoned,  the  automobile  releas- 
ed from  attachment  and  restored  to  plaintiff, 
and  the  costs  In  the  Judgment  awarded  to 
plaintiff  paid  by  said  Hunt,  all  of  which  was 
done. 

"It  was  then  further  alleged  in  the  first 
count  tbat  plaintiff  was  never  indebted  to 
the  defendant  Crane  Company  or  to  said 
Hunt,  and  that  said  action  was  commenced 
and  said  attachment  Issued  and  levied  by  de- 
fendants 'maliciously  and  without  probable 
or  any .  cause  therefor,  and  for  the  purpose 
of  harassing  and  annoying  plaintiff  and  put- 
ting lilm  to  trouble  and  expense';  that  the 
reasonable  value,  use,  and  occupation  of  said 
automobile  during  its  detention  for  said  20 
months  by  the  sheriff  under  the  writ  was 
lis  B  day,  amounting  in  the  aggregate,  with 
other  alleged  damages,  to  90,810,  for  which 
judgment  was  asked. 

"As  to. the  second  count,  the  only  material 
difference  between  its  allegations  and  those 
of  the  first  count  are  that  the  damages 
claimed  aa  the  result  of  the  detention  of  the 
automobile  are  more  specifically  set  forth, 
the  claim  being  that  they  aggregated  $9,766.- 
42,  and  the  omission  of  any  allegation  that 
the  action  was  brought  and  the  attachment 
levied  maliciously;  it  being  alleged  in  that 
respect  'that  the  said  action  was  commenced 
and  the  said  writ  of  attachment  Issued  and 
levied  without  probable  or  any  cause  there- 
for.' It  was  further  alleged  In  both  counts 
that  the  said  action  by  Hunt  against  plain- 
tiff was  brought  and  prosecuted,  and  the  at- 
tachment Issued  and  levied,  by  Hunt  at  the 
rfequest  and  direction  of  the  Crane  Company, 
and  as  Its  agent  -and  for  Ita'ben^t, 
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"The  answer  of  defendants  admitted  that 
defendant  Hunt,  in  the  prosecution  of  the 
said  suit  against  plaintiff,  was  acting  In  be- 
half of  the  defendant  Orane  Company  and 
all  the  allegations  respecting  such  actions. 
The  levy  of  the  attachment  and  detention 
by  the  sheriff  of  the  automobile  of  plaintiff 
thereunder  were  likewise  admitted ;  but  de- 
fendants denied  that  said  action  was  brought 
maliciously  or  without  probable  cause  on 
the  part  of  either  of  said  defendants,  or  that 
plaintiff  suffered  damage  by  reason  of  the 
bringing  of  said  action  or  -the  Issuance  and 
levy  of  said  attachment  As  a  further  de- 
fense, the  defendants  set  forth  at  length 
facts  and  circumstances  In  connection  with 
the  claim  of  indebtedness  asserted  by  Hunt 
as  assignee  of  defendant  Crane  Company  in 
said  suit  against  plaintiff,  the  brining  of 
the  action  thereon,  and  the  levy  of  the  at- 
tachment, under  all  of  which  it  was  asserted 
and  claimed  that  both  Hunt  and  the  Crane 
Company,  in  bringing  said  suit,  had  probable 
cause  for  doing  so,  and  believed  that  plain- 
tiff was  legally  liable  on  the  account  upon 
which  suit  was  brought,  and  were  so  ad- 
vised by  their  attorney,  to  whom  they  had 
freely  and  fairly  stated  all  the  facts  re- 
garding the  matter  of  which  they  had  then 
knowledge,  and  that  said  action  was  brought 
In  good  faith,  with  probable  cause,  and  with- 
out any  malice  on  the  part  of  either  of  said 
defendants  against  plaintiff. 

"On  the  trial  of  the  action,  as  to  the  al- 
legation in  the  first  count  of  the  complaint 
that  the  suit  complained  of  was  Instituted  by 
the  defendants  maliciously.  It  was  expressly 
admitted  by  the  attorney  for  plaintiff  that 
said  action  was  begun  and  the  attachment 
Issued  and  levied  by  the  defendants  without 
any  malice  on  the  part  of  the  defendants 
against  the  plaintiff. 

"Having  so  abandoned  the  allegation  of 
'malice,  and  on  the  assumption  that  it  was 
only  necessary  to  prove  want  of  probable 
cause  as  alleged  In  both  counts,  plaintiff  in- 
troduced In  evidence.  In  support  of  such  al- 
legation, the  Judgment  roll  in  the  action  of 
Hunt  against  the  plaintiff. 

"The  admission  by  plaintiff  of  the  absence 
of  malice  and  the  introduction  of  this  Judg- 
ment roll  on  the  issue  of  want  of  probable 
cause  was  all  that  was  presented  to  the  court 
on  these  matters.  The  rest  of  the  evidence 
was  addressed  solely  to  the  qnestion  of  dam- 
ages. 

"The  court.  In  concurrence  vrtth  the  ad- 
mission of  counsel  for  plaintiff,  found  that. 
In  bringing  the  action  and  levying  the  at- 
tachment, the  defendants  did  so  without  mal- 
ice, and  further  found  against  the  claim  of 
plaintiff  that  said  action  and  levy  were  with- 
out probable  or  any  cause  therefor.  In  ad-' 
dltlon  the  court  found  that,  by  reason  of 
the  Issuance  of  the  attachment  and  detention 
of  the  automobile  for  the  period  claimed, 
the  damages  to  plaintiff  did  not  exceed  $711. 
,The  -court- condnded.  as  matter  ot  lawj  that 
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as  tbe  action  against  plalntttf  was  brought 
and  tbe  attachment  levied  without  malice, 
and  It  not  b^ng  shown  that  tbe  same  was 
brought  with  malice  and  without  probable 
cause,  the  defendants  were  entitled  to  a 
judgment  in  th^r  favor'  dismissing  the  com- 
plaint of  plaintiff,  wlilch  was  accordingly 
done.  The  theory  upon  which  the  superior 
conrt  rendered  Judgment  for  the  defendants 
was  tliat  no  action  could  be  maintained  di- 
rectly against  an  attaching  creditor  unless 
upon  auction  and  proof  that  the  issuance 
and  levy  of  the  writ  was  procured  malicious- 
ly and  without  probable  cause;  that  other- 
wise the  sole  remedy  of  the  attachment  de- 
fendant was  against  the  sureties  uptm  the 
undertaking  on  the  attachment  given  to  pro- 
cure the  issuance  of  the  writ. 

"As  we  understand  the  contention  made  by 
ai^ellant  here,  it  Is  that  the  present  action 
was  not  brought  to  recover  punitive  damages 
for  malicious  attachment,  but  simply  to  recov- 
er actual  damages  caused  by  the  issuance  and 
ievy  of  the  writ;  that,  ^en  the  action  Is 
of  that  character  alone,  it  la  not  necessary 
to  aver  malice  or  ev&i  want  <tf  probable 
cause,  but  only  to  aver,  as  a^wllant  did,  that 
the  respondents  never  had  any  cause  of  ac- 
tion against  appellant  when  they  brooght 
the  suit  against  talm,  and  tliat  proof  thereof 
entitled  them  to  a  recovery  of  actual  dam- 
ages for  whl<^  the  suit  was  alone  brought ; 
or  that,  in  any  event,  an  averment  of  want 
of  probable  cause  and  proof  thereof  was  all 
that  was  essential'  to  warrant  a  recovery 
for  actual  damages. 

[1]  'rche  general  rule  is  well  settled  In  this 
Ntate,  following  the  common-law  doctrine, 
that  no  action  for  damages  can  be  prosecuted 
against  a  plaintiff  in  an  action  from  the  fact 
'  per  se  that  ttie  actitm  was  unsuccessfnl  or 
abated.  The  action  must  have  been  prose- 
cated  maliciously  and  without  probable  cause, 
or  the  plaintiff  cannot  be  made  liable  for 
bringing  it  And  the  rule  la  tbe  same  wheth- 
er the  damages  sot^t  proceed  from  the 
bringii^  of  an  action  alone  or  whether  it  Is 
accompanied  with  an  attachment,  injunction, 
or  other  ancillary  process.  In  either  event, 
the  plalnWf  in  such  an  action  must  all^ 
and  prove  malice  and  want  of  probable  cause 
In  bringing  the  original  action  or  In  procur- 
ing the  Issuance  of  the  ancillary  proceeding 
therein,  or  he  la  not  entitled  to  recover. 

[11  "When  an  attachment  Is  sued  out  and 
levied  upon  the  property  of  a  defoidant  in 
the  action,  and  the  plaintiff  therein  has  fail- 
ed to  maintain  his  action,  two  remedies  may 
be  open  to  the  attachment  defendant;  He 
may  sue  up<ni  the  undertaking  on  attach- 
ment or  maintain  an  action  for  malidous  at- 
tachment ^ 

[S]  "The  remedy  on  the  attachment  under- 
taking is  Bostained  by  allegation  and  proof 
that  the  writ  was  wrongfully  procured — that 
there  was  no  ^t  doe  from  the  attachment 
defendant  whoa  tt  was  laaaed  and  levied.  It 


Is  not  there  necessary  to  arer  maUoe  and 
want  of  probable  cause  for  the  Issuance  of 
the  attachment  but  simply  that  Uie  attacb- 
ment  was  wrongfully  procured  and  levied. 

[4]  "When,  however,  the  attadimait  de- 
fendant undertakes  to  proceed  against  the 
attachment  plaintiff  alone  and  Ind^iendent 
of  any  rl^t  of  action  upon  the  bond,  be 
must  allege  and  show  malice  and  want  of 
probable  cause  on  the  part  of  the  attachmeot 
plaintiff,  as  required  by  the  principles  of 
the  ctHumon  law  in  actlims  for  roalldons 
prosecution.  Tbe  averment  of  malice  and 
want  of  probable  cause  go  to  the  very  gist 
of  the  action  the  attachment  defendant: 
and  no  recovery  can  be  had  unless  th^e  es- 
sential elunoits  of  liability  are  alleged  and 
established  the  evidence.  The  action  to 
recover  damages  firom  the  attachment  plain- 
tiff for  the  .mere  wrongful  Issuance  and  levy 
of  an  attachment  Is  analogous  to  the  ordi- 
nary action  for  m^ldoos  prosecutiw  ct  a 
criminal  proceedli^  of  a  dvU  aetim  friuve' 
no  attadiment  or  other  ancillary  proceed- 
ing has  been  had,  and  Is  goTOmed  by  the 
same  rules  as  to  pleading  and  proof  as  far 
as  applicable.  Bastln  t.  Bank  of  Stockton, 
66  Gal.  128,  4  Paa  U06,  06  Am.  Rep.  77; 
Robinson  v.  Kelluni,'  6  Gal.  399;  Grant  v. 
Uoor^  29  OaL  644;  Sing  v.  Montgomery,  80 
Gal.  IIS;  Gonzales  t.  Gobliner,  68  CaL  151, 
8  Pac.  697;  Asevado  t.  Orr,  100  Cal.  293,  34 
Pae.  777. 

"While  two  of  the  cases  above  quoted  (Rob- 
inson V.  Kellnm  and  Asevado  v.  Orr)  inr^^v- 
ed  actions  on  injunction  bonds,  tlie  same 
principle  as  to  the  maintenance  thereof  is 
applicable  whether  the.  ancillary  process  or 
proceeding  acconqwnylng  the  suit  condats  of 
an  injunction,  or  attachment,  or  oUier  writ 
which  It  is  asBMted  has  beoi  Improperly  pro- 
cured in  the  action.  In  the  last  case  im- 
mediately cited,  quoting  from  the  first  it  is 
said,  at  page  297  of  100  GaL,  at  page  778 
34  Pac.:  '"An  action  on  the  case  will  not 
lie  for  improperly  suing  out  an  hijunctloii, 
imless  It  is  charged  In  the  dedaralton  aa  an 
abuse  of  tlie  process  of  the  court  through 
malice  and  without  probable  cause.  If  the 
act  complained  ot'  is  destitute  of  Qiese  in- 
gre^nts,  then  the  only  runedy  of  tbe  in- 
Jured  ^urty  is  an  action  upon  the  Injunctioa 
bond,  which  is  specially  provided  hy  the 
statute  as  a  protection  against  injury,  even 
without  mallce**-HUid  reversed  the  Judgmoic 
because  the  complaint  failed  to  aver  tliose 
facts.' 

"The  cases  of  BUng  v.  Mon^mery  and 
Gonzales  v.  Gobliner,  supra,  were  actions  for 
damages  by  the  attachment  defmdant  against 
the  attachment  plaintiff.  In  which  this  court 
declares  it  to  be  the  settled  law  that  no 
action  lies  against  the  plaintiff  In  behalf  ot 
one  whose  property  luia  bem  attached  and 
the  suit  or  attainment  terminated  in  his  Ik- 
vor,  unless  such  sntt  or  attaduneot  waa 
prosecuted  or  sued  oat  and  levied  aoaUdou*- 
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I7  and  withoat  probable  cause.  In  the  last 
case  jnat  referred  to,  tbls  court  cites  sereral 
casea  from  other  Jurisdictions  In  support  of 
this  mie,  among  others  Stewart  Sonne- 
bom,  98  U.  S.  192,  25  L.  Ed.  116,  where  It 
Is  said  (and  extending  the  quotation  some- 
what further):  'The  jury  were  positively  In- 
structed to  return  a  verdict  for  the  plain- 
tiff Independently  of  any  consideration  of 
malice  In  the  Institution  of  the  bankruptcy 
proceedings,  or  want  of  probable  cause  there- 
for.  If  the  chaise  was  correct,  then  every 
man  who  brlnss  a  suit  against  another,  with 
the  most  firm  and  reasotable  belief  that  he 
has  a  Just  claim,  and  a  lawful  right  to  re- 
sort to  the  courts,  is  responsible  In  damages 
for  the  consequences  of  his  action.  If  he  hap- 
I>ens  to  fall  In  his  suit.  His  Intentions  may 
have  been  most  honest,  his  purpose  only  to 
secure  his  own,  In  the  only  way  in  which  the 
law  permits  It  to  be  secured;  he  may  have 
had  no  ill  feeling  against  his  supposed  debt 
or,  and  may  have  done  nothing  which  the 
law  forbids.  Such  is  not  the  law.  It  is 
abundantly  settled  that  no  suit  can  be  main- 
tained against  an  unsuccessful  plaintiff  or 
proaecotor,  unless  It  is  shown  affirmatively 
that  he  was  actuated  in  bis  condnct  by  mal- 
ice or  some  Improper  or  sinister  motive. 
Malice  Is  essential  to  the  maintenance  of  any 
such  action,  and  not  merely  (as  the  circuit 
court  thought)  to  the  recovery  of  exemplary 
damages.  Notwithstanding  what  has  been 
aaJd  In  some  decisions  of  a  distinction  be- 
tween actions  for  criminal  prosecutions  and 
civU  suits,  both  classes  at  the  present  day 
require  substantially  the  same  essentials. 
Certainly  an  action  for  instituting  a  clvU 
suit  requires  not  leas  for  Its  malnt^ianoe 
than  an  action  for  a  malidouB  proeecuUon 
of  a  criminal  proceeding.' 

"It  wlU  be  obeerred  In  tbla  ^notation 
tnm  tin  Buprcne  Court  of  the  United  States 
that  tbe  disUxMtlon  which  tlie  appellant 
seeks  to  make  between  actions  for  actual 
damages  and  those  for  ezemidary  damages, 
«s  alKectlnff  ttie  neceaaity  of  allegatiraia  of 
malice  and  want  of  probable  cause  In  iwo* 
curing  an  attadimeiit  or  other  i^oeess,  is 
expressly  r^ndlated ;  that  sn<A  allegations 
are  easentiel  to  the  maintraance  ot  any  swA 
action,  whatever  the  character  of  the  dam- 
ages sought,  whether  compensatory  m  puni- 
tive. 

"We  content  ooreelves  with  reference  to 
our  own  caaes  and  the  authorities  referred 
to  therein  sustaining  the  rule  that  allegation 
and  proof  of  both  malice  and  want  of  proba- 
ble  cause  are  essfflitlal  to  a  suit  against  an 
attachment  plaintiff,  without  addltlcmal  cita- 
tion from  other  Jnrisdlctloni^  whidi  abun- 
dantly sustain  this  mlft 

[B]  "Considerable  discussion  Is  directed  on 
both  sides  to  the  effect  of  tbe  Judgment  roll 
In  the  suit  of  Hunt  against  the  plaintiff,  In 
which  suit  tbe  attachment  was  Issued,  and 


which  Was  introduced  In  evidence  by  plain- 
tiff in  this  action  In  support  of  his  allegation 
of  want  of  probable  cause.  Appellant  con- 
tends that  It  sufficiently  established  such 
Issue;  respondent  denies  that  It  had  that 
effect.  But  we  perceive  no  reason  fw  con- 
sidering this  point  If  It  be  assumed,  with- 
out so  deciding,  that  It  was  at  least  prima 
facie  evidence  of  want  of  probable  cause, 
this  cannot  benefit  plaintiff,  because  to  main- 
tain tbe  action  both  malice  and  want  of 
probable  cause  must  be  shown  on  his  part. 
As  pointed  out,  proof  of  want  of  probable 
cause  and  malice  must  be  made  to  warrant 
recovery ;  It  cannot  be  bad  on  proof  of  want 
of  probable  cause  alone.  While  malice  may 
be  Inferred  from  want  of  probable  cause, 
there  can  be  no  room  for  such  Inference 
where,  as  here.  It  was  expressly  admitted 
on  the  trial  that  neither  of  the  respondents 
was  actuated  by  malice  In  bringing  the  ac- 
tion or  procuring  the  Issuance  and  levy  of 
the  attachment 

"Nor  la  It  necessary  to  discuss  the  point 
made  as  to  the  proper  rule  for  the  assess- 
ment of  damages  in  cases  of  this  character. 
This  could  only  be  important  if,  as '  con- 
tended by  appellant,  proof  alone  of  want  of 
probable  cause  In  procuring  the  levy  of  the 
attachment  was  sufficient  to  sustain  an  ac- 
tion of  this  character,  which,  as  pointed  out, 
is  not  the  rule  In  this  state.  While  the  trial 
court  took  evidence  on  the  subject  of  dam- 
ages and  made  a  finding  thereon,  still  on  Its 
further  findings,  supported  by  the  admissions 
of  appellant  on  tbe  trial  ttiat  respondents 
did  not  act  maliciously  In  procuring  the  at- 
tachment, the  matter  of  damages  became  a 
false  quantity  In  the  action.  It  was  not  nec- 
essary for  the  court.  In  view  of  the  other 
findings,  to  make  any  finding  on  the  subject 
of  damages,  and  properly  Ignored  It  In  en- 
tering the  Judgment  dismissing  the  action 
which,  under  the  other  findings  discussed,  it 
was  right  to  do." 

The  Judgment  and  ndu  appealed  from  are 
affirmed. 

BEATTX,  0.  does  not  partlc^Date  In  tlie 
foregoing. 

066  CaL  19} 

TOONAZZINI  et  aL  v.  JORDAN,  Secretary  of 
SUte.   (S.  F.  6,335.) 

(Supreme  Court  ot  California.   Feb.  27,  1918.) 

COBPOBATIONB  d  40*)— AlCENOmTT  OF  ABII- 

CLES— Dissolution  or  Cobpobation. 

Glv.  Code,  i  862,  after  prescribing  the  man- 
ner In  whldi  a  corporation  may  amend  its  ar- 
ticles, provides  that  the  sectioQ  sball  not  be 
conBtrued  to  nuthtirize  any  corporation  to  In- 
crease or  dimioiBh  its  capital  stock,  change  Its 
name,  extend  its  corporate  existence,  or  change 
the  number  of  its  directors  without  complying 
with  the  special  proTisioDS  of  the  Code.  Code 
CiT.  Froc.  I  1227  et  seq.,  provides  a  method 
for  terminating  the  existence  of  a  corporation 
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by  applTing  to  tiie  court  for  dissolutioD.  Seld, 
that  a  corporation  may  ahorteti  its  term  of  ex- 
istence by  filing  an  amendmeDt  in  accordance 
witli  BCcUon  8^,  although  the  fsorporatlon  by 
reason  of  snch  shortened  term  goes  ont  of  ex- 
istence on  filing  the  amendment 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent  Dig.  g  124;  Dec.  Dig.  {  40.*] 

In  Bank.  Application  for  writ  of  manda- 
mus by  T.  O.  Tognazzlni  and  others  against 
Frank  C.  Jordan  as  Secretary  of  State. 
Writ  granted  and  made  peremptory. 

Gavin  McNat^  B.  M.  Aiklns,  and  LUlen- 
ttaal,  McKlnstry  &  Baymond,  all  of  San 
Fiftnclaco,  for  petlUoners.  U.  S.  Webl^  Atty. 
Qen.,  for  respondoit 

MELYIN,  J.  Petitioners  prayed  for  a 
writ  of  mandamus  requiring  the  Secretary 
of  State  to  file,  nunc  pro  tunc  as  of  tlie  9tli 
day  of  August,  1912,  a  certified  copy  of  a 
certificate  of  amendment  of  the  articles 
of  Incorporation  of  the  Swiss-American 
Bank.  An  alternative  writ  was  issued,  and 
the  matter  is  now  before  us  for  final  con- 
sideration of  the  points  of  law  Involved; 
there  being  no  controversy  with  reference 
to  the  facts.  The  Swiss-American  Bank  was 
incorporated  for  the  term  of  50  years  on 
the  10th  day  of  August,  1909.  Subsequently, 
by  a  contract  made  and  executed  In  accord- 
ance with  the  "Bank  Act,"  so  called,  and 
approved  by  the  superintendent  of  banks,  the 
coirporation  transferred  all  of  its  deposits 
to  the  Anglo-Californlan  Trust  Company. 
There  are  no  corporate  debts.  Prior  to  Au- 
gust 9,  1912,  the  Swiss-American  Bank,  fol- 
lowing '  the  procedure  prescribed  by  section 
362.of  the  Civil  Code,  amended  Its  articles 
of  bicorporatlon  by  abbreviating  Its  term  of 
corporate  existence  to  three  years.  A  cer- 
tificate of  amendment  was  filed  in  the  office 
of  the  county  clerk  of  the  city  and  county  of 
San  Francisco  on  August  8,  1912,  and  a  cer- 
tified copy  thereof,  accompanied  by  the  prop- 
er fee,  was  tendered  to  the  Secretary  of 
State  for  filing  on  August  9,  1912— the  day 
bfefo^e  that  upon  which.  If  the  amendment  to 
the  articles  of  incorporation  was  valid,  the 
existence  of  the  Swiss- American  Bank  would 
terminate.-  The  Secretary  of  State  declined 
to  file  the  proposed  document  upon  the 
ground  that  a  corporation  may  not  shorten 
the  term  of  Its  corporate  existence,  at  least 
not.  in  such  manner  as  practically  to  end  its 
being  almost  Immediately.  He  insists  that 
a  corporation  wishing  to  terminate  its  ex- 
istence must  apply  to  a  court  for  dlesolutlon 
as  prescribed  by  sections  1227  et  seq.  of  the 
Code  of  Gli'll  Procedure.  The  only  question 
before  ns,  therefore,  is  whether  or  not  sec- 
tion 362  of  the  Civil  Code  permits  the  short- . 
ening  of  the  corporate  life  of  the  Swlsa- 
Amerlcan  Bank. 

Section  362  of  the  Civil  Code,  after  pre- 
scribing the  manner  in  which  a  corporation 
may  amend  Its  articles  of  Incorporation  and 
providing  for  the  filing  with  the  Secretary,  of 


State  a  certified  copy  of  ita  amended  articles, 
contains  the  following  proviso:  "Nothing  to 
this  section  shall  be  construed  to  autfaorlxe 
any  corporation  to  Increase  or  diminish  Its 
capital  stock,  change  its  name,  extend  Its 
corporate  existence,  or  Increase  or  diminish 
the  number  of  its  directors,  withont  comi^y- 
ing  with  the  special  provisions  of  this  Code 
applicable  thereto."  In  his  brief  the  learned 
Attorney  General  states  that  the  proviso 
quoted  above  was  first  Inserted  In  section 
362  of  the  Civil  Code  in  1905,  save  that  part 
prohlUtIng  the  diminishing  of  capital  wtock 
by  amendment  of  ^e  articles  of  incorpora- 
tion. He  says:  'The  exceptions  running 
to  the  change  of  name,  extension  of  corpo- 
rate existence.  Increase  or  decrease  of  num- 
ber of  directors,  as  well  as  to  the  Increase 
or  decrease  of  capital  stock,  were  Inserted 
for  the  first  time  In  the  amendment  of  1905.** 
He  then  calls  attention  to  the  repeal  of  sec- 
tion 399  of  the  Civil  Code  In  1906  (Stats. 
1905,  p.  563).  That  section  simply  stated 
that  "dissolution  of  corporations  Is  iirovld- 
ed  for"  In  certain  specified  parts  of  the  Civil 
Code.  In  the  brief  of  the  Attorney  General 
we  are  also  cited  to  the  language  of  the  note 
of  the  code  commissioner  on  said  section  399 
of  the  Civil  Code  to  the  effect  that:  "This 
section,  which  purports  merely  to  designate 
the  place  In  the  Code  of  OlvU  Procedare 
where  the  dissolution  of  corporations  Is  pro- 
vided for,  does  not  state  any  rule  of  law 
and  constitutes  but  an  Imperfect  Index  to 
the  provisions  referred  to."  The  brief  then 
proceeds  as  follows:  "Prior  to  the  amoid- 
ment  of  section  362,  in  1905,  the  Code  con- 
tained other  provisions  practically  the  same 
as  at  present,  relating  to  the  increase  of 
the  capital  stock,  change  of  name,  ^tenaltm 
of  corporate  existence,  and  Increase  or  de- 
crease in  the  number  of  directors.  Tet  It 
has  never  been  contended  that,  prior  to  soch 
amendment,  section  362  auUioTlzed  a  corpo- 
ration to  accomplish  any  of  these  purposes 
by  mere  amendment  of  its  articles  of  In- 
corporation." It  occurs  to  us  that  the  rea- 
son for  a  failure  to  contend  that  section 
362  of  the  Civil  Code  authorized  a  corpora- 
tion to  accomplish  a  shortening  of  its  term 
of  existence  amounting  almost  to  an  im- 
mediate dissolution  may  perhaps  be  found 
in  the  existence  of  section  399  of  the  Civil 
Code  and  the  bdlef  which  the  profession 
may  have  entertained  that  said  section  point- 
ed the  only  way  to  a  practical  termination  of 
corporate  entity.  But  whatever  may  have 
been  the  reason,  it  is  certain  that  ever  since 
its  passage  In  1885  section  3^  has  contained 
a  proviso  against  the  extension  of  Its  corpo- 
rate existence.  This  fact  seems  to  have 
been  orerlooked,  but  in  the  act  as  originally 
passed  (Stats.  1885,  p.  92)  we  find  this  lan- 
guage: "Provided,  that  the  time  of  the  ex- 
istence of  such  corporation  shall  not  be  by 
such  amendment  extended  beyond  the  time 
fixed  In  the  original  articles  or  certificate  of 
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IncorporeHon.**  Id  the  amendments  to  tbe 
section  In  1883  and  1903  this  provtBo  Is  mb* 
■tandAlly  repeated  <StBtfl.  1893,  p.  181 ;  Stata. 
1903,  p.  411).  The  proviso  contained  In  the 
■ecUoD  as  amended  In  IOCS  has  bera  pre- 
Tlonsljr  quoted  above. 

Petitioners  contend  that  the  power  to  dla- 
aolve  by  application  to  a  coart  cannot  de- 
prive a  corporation  of  tbe  rlgbt  to  shorten 
Its  term  of  exlstwce  even  If  the  practical 
result  of  SDd)  abbreviation  wonld  amount  to 
a  speedy  t»mlnatlon  of  the  corporate  life: 
First,  becanae  there  Is  nothlof  Inconsistent 
In  the  two  methods  at  procednre;  and,  sec- 
ond, because  section  8^  wbleb  (It  Is  assert- 
ed) gives  tbe  rU^t  to  curtail  the  corporate 
term,  was  passed  subsequentlj  to  those  sec- 
tlois  of  tbe  Code  of  Civil  Procedure  rela- 
tive to  dissolution  of  corporationa  by  pro- 
ceedlngs  in  the  superior  court  These  con- 
tentions must  be  upheld.  The  power  to 
amend  artides  of  Incorporation  has  refers 
ence  to  the  changes  in  those  matters  essen- 
tial to  the  original  artlele&  California  Tele- 
phone ft  iM^t  Co.  V.  Jordan  (App.)  126  I^e. 
D98.  Section  290  of  the  Civil  Code  preacrlbea 
tbe  neceaaary  contents  of  articles  of  Inoor- 
poratton,  among  wtaldi  Is  the  tmn  for  which 
the  ccffporatiott  Is  to  ntlat,  not  exceeding  50 
yearsL  Section  S02  of  the  Civil  Code  gives 
the  general  rl|^t  to  amend  articles  of  iacor* 
poratlon.  limiting  the  power,  however,  to  cer- 
tain particulars;  one  of  them  being  Uie  «9- 
ten»to»  of  the  corporate  term.  Tbls  very 
limitation  Indicates  an  Intention  to  permit 
an  amendment  shortening  the  period  of  the 
corporation's  llfb  It  la  the  rule  that  the 
Mceptlon  of  a  particular  thing  from  the  pur- 
view of  the  general  expressions  of  a  statute 
Indicates  that  in  tlie  oplnitm  of  the  lawmak- 
ing body  the  thing  excQ>ted  would  have  been 
Induded  wilhln  the  general  dense  If  the  ex- 
ception had  not  been  made  Commonwealth 
T.  Summervllle.  204  Pa.  804.  64  AU.  27;  Gib- 
bons V.  Ogden.  22  n.  8.  (9  Wheat)  110,  6  I*. 
Ed.  2S;  Brown  T.  Uaryland.  25  IT.  8.  (12 
Wheat)  4S8,  e  I*.  Kd!  ers;  TInkham  v.  Tap- 
aeott  17  N.  T.  162;  2  Lewis'  Sutherland. 
Statutory  Construction  (2d  Ed.)  |  851.  The 
limitation  npon  this  rule  Is  that  it  muat  not 
be  carried  too  fai^-that  an  exception  from 
tbe  general  language  of  a  statote  to  smne- 
tlmee  made  out  of  an  abundance  of  caution 
and  not  to  indicate  that  wltbont  the  excep- 
tion Its  snbject*matter  would  come  within 
the  scope  of  the  act  We  do  not  think  that 
section  862  of  the  Civil  Code  comes  within 
the  llmltetlon  npfm  the  general  rule. 

It  to  asserted  that  the  other  methods  of 
dissolution  of  corporations  would,  In  gen- 
eral, provide  greater  protection  to  minority 
stockholders  from  fraud,  although  It  to  con- 
ceded that  in  the  present  proceeding  no  In- 
jury could  result  ^m  permitting  tbe  method 
selected  by  petitioners  to  be  used  In  ending 
the  career  of  the  Swlaa-Amerlcnn  Bank.  The 
mere  fkct  that  other  and  better  metboda  may 
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exist  cannot  prevent  oa  from  declaring  what 
seems  to  na  to  be  the  plain  meaning  of  the 
stetttto  under  discussion.  If  tbe  shortening 
of  the  term  of  corporate  existence  bad  been 
for  one  year  Instead  of  47  years,  there  could 
have  been  no  claim  that  sndi  action  amount- 
ed to  dlslncorporatlott  wltbont  notice  to  all 
persona  Interested  and  in  possible  ftrand  t 
their  Interests.  If  the  statute  permlte  ab- 
brevtotlon  of  the  corporatlim'a  legal  lease  of 
life,  we  cannot  say,  where  the  law  does  not 
Just  whoi  the  iirocess  of  diminution  becomes 
dissolution. 

Let  Judgment  be  entered  In  accordance 
wlOt  the  prayer  at  petitioners,  and  let  the 
writ  be  made  peremptory. 

We  concur:  HBN8HAW,  X;  LOBIOAN, 
J. ;  SHAW.  J. ;  SL0S8,  J. ;  ANGKLLOTTI,  J. 


(165  CaL  1> 

NATIONAL  BARDWOOD  GO.  et  aL  v. 
SHERWOOD  et  aL    (L.  A.  2.882.) 

(Snpreme  Court  of  California:  Feb.  25, 1918.) 

1.  Bncu  Airn  Notes  CI  167*)— 4fBaoiUBitiTT 
— KOTB  Secubkd  bt  Mobtgaoe. 

Where  a  note  it  secured  by  a  mortgage  on 
land,  botb  being  execi^ed  at  tbe  same  time  and 
as  parti  of  ue  same  transaction,  the  note, 
though  negotiable  in  form,  Is  not  negotiable  in 
law.  and  a  purchaser,  taking  it  with  knowledge 
of  the  existence  of  the  mortgage,  takes  sobjset 
to  eqnities. 

[Ed.  Mote.— For  other  cases,  see  BUls  and 
Notes,  dent  Dig.  H  418,  410;   Dec.  Dig.  | 

167.*] 

2.  Bnxs  Ann  NOTxa  (|  463*)  —  BioitaU'- 
Valub  Bbobivxd— Estoppel. 

Neither  tbe  presnmption  of  consideration 
arising  from  the  fact  that  a  contract  is  in  writ* 
ing  as  provided  by  Civ.  Code,  |  1614,  Code  Civ. 
Proc  i  1963,  subd.  39,  nor  a  redtal  In  a  non- 
negotiable  note  secured  a  mortgage  on  land 
that  it  was  given  for  vune  received.  Is  snffl- 
cient  to  create  an  eatoppel  against  the  maker 
and  his  successors  in  interest  to  assert  want 
of.  coQsideratioD  as  a  d^ense  to  the  note  in 
the  hands  of  an  indorsee. 

[Ed.  Note.^For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  K  1344-1351;  Dec  Dig.  f 
453.*] 

3.  Biixs  ARD  Notes  (|  818*)— Estoppel  (| 

22*)— By  Deed— CoNMDEBATioit— Denial- 
Caveat  EUPTOB. 

Code  Civ.  Proc  |  1962,  subds.  2.  8,  pro- 
vided  that  the  recital  of  a  (act  in  a  written  in- 
strument, except  the  recital  of  a  consideration, 
is  conclusive  between  the  parties  or  their  suc- 
cessors In  Interest  by  a  .subsequent  title,  and 
that  when  a  party  by  his  own  declaration,  act, 
or  omission  has  intentionally  and  deliberately 
led  another  to  believe  a  particular  thinK  true, 
and  to  act  on  ouch  belief,  he  cannot,  in  any 
UtigaUoB  arising  oat  of  such  declarauon,  act, 
or  ODiission,  be  permitted  to  falsify  it  F.. 
having  accepted  a  deed  of  trust  for  part  of  the 
pnrcbase  price  of  a  lot  sold  to  S.  in  order  to 
enable  S.  to  borrow  money  with  which  to  con- 
struct a  building,  inserted  in  a  trust  deed  a  re- 
cital that  It  was  subsequent  to  the  lien  of'  a 
mortgage  for  $3,000  in  favor  of  J.,  to  whom  8.  , 
executed  a  note  for  $3,000  secured  by  a  mort- 
gage on  the  property.  The  consideration  of 
th»  note  was  to  be  advanced  as  the  bnilding 
progressed,  and  only  11,940.67  Was  paid.  J. 
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■oia  the  note  and  mortgage  to  P.  foe  $3,000, 
at  the  time  ihowing  to  Eer  a  statement  Bigned 
hj  8.  and  Tvife  that  the  note  and  mortgage  to 

3.  had  been  given  for  value  received,  and  that 
there  were  no  offsets  againat  the  same,  to- 
gether with  the  recital  fn  the  deed  of  tniet 
which  waa  aubseqaently  foreclosed  and  the 
property  bid  in  by  F.  Held  that,  as  against 
P.,  F.  waa  estopped  by  the  recital  in  his  deed 
of  trust  to  deny  that  the  consideration  of  the 
note  and  mortgage  to  J.  had  not  been  folly 
paid;  nor  was  auch  estoppel  obviated  by  the 
rule  of  caveat  emptor  applicable  to  a  imrchaa- 
er  of  a  nonnegotiable  obligation. 

[Ed.  Note^For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  i  754:  Dec  Dig.  I  818;* 
Dstoppel.  Cent.  Dig.  i|  27-61;  Dec  Dig.  | 
22l*] 

4.  EsTOPFEi.  (S  22*)— Bkoitals  in  HoBroAaE. 

Where  a  person  accepts  a  mortgage  which 
redtes  that  it  is  subject  to  another  mortgage 
on  the  same  property,  he  Is  estopped  thereby, 
and  may  not  defeat  or  impair  such  other  mort- 
gage by  denying  its  priority  or  validity,  at  the 
tine  he  took  It,  to  the  amount  of  It  as  recited 
hi  Us  own  mortgage. 

[Bd.  Note^For  other  cases,  a«e  Estoppel, 
Cent.  Dig.  H  27-Sl  :  Dec  Dig.  |^«] 

5.  BflToPPn.  (I  72*)— iNnooxNT  Pbbsohb— 
Nbquobncb  or.  Dnk. 

Where  a  deed  of  trust,  securlog  the  bal> 
ance  of  the  purchase  price  of  certain  vacant 
proper^,  recited  that  It  was  subject  to  a  mort* 
gage  to  J.  for  $3,OO0,  and  contained  no  state- 
ment that  the  amount  of  such  prior  mortgage 
was  to  be  thereafter  advanced,  and  though  only 
a  portion  thereof  was  ever  advanced,  J.  sold 
the  mortgage  to  a  purchaser  for  $3,000,  who 
took  on  the  faith  of  the  recital  In  the  deed  of 
tmst,  the  beneficiary  under  such  deed,  who 
purchased  the  property  on  foreclosure  thereof, 
was  bound  by  the  recital  as  to  the  extent  of 
the  Hen  to  which  the  deed  was  subject  under 
Civ.  Code,  i  35^,  providing  tha^  where  one  of 
two  Qinocent  persons  must  sufter  by the  act 
of  the  third,  he  by  whose  negligence  it  hap- 
pened must  be  the  sufferer. 

[Sd.  Note.— For  other  eases,  see  Bstoppel. 
CenL  Dig.  |  188;  Dec  Dig.  f  72.*] 

In  Bank.  AK>eal  from  Superior  C3oart,  Los 
Angeles  Connty;  Frederick  W.  Houaer, 
Judge. . 

Action  by  the  National  Hardwood  Com- 
pany and  others  against  Damon  Sherwood 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendant A.  R.  Phelps  appeals.  Reversed. 

Uoyd  W.  Moultrie,  of  Loe  Angeles,  for  ap- 
pellant Bord^  &  Carbart,  Job  Harrlman, 
E.  T.  Morrow.  O.  H.  Moore,  and  Oole  it  Cole, 
all  of  Lob  Angeles,  for  respondents. 


SHAW,  J.  The  defendant  Phelpt  aiveala 
from  the  Judgment 

The  plaintiffs  began  the  action  to  foreclose 
cwtaln  alleged  liens  upon  the  lot  In  contro- 
veray  for  materials  famished  In  the  erec- 
tion of  a  building  thereon.  No  objection  Is 
made  to  the  Judgment  with  respect  to  these 
Uens.  The  sole  controversy  Is  between  the 
ai^llant,  Phelps,  and  the  defendant  Bmll 
Firth ;  and  the  question  presented  Is  wheth- 
er the  principal  sum  of  the  mortgage  lien 
held  by  Mrs.  Phelpa  np(ni  the  lot  la  $3,000 
or  only  $1,040.67.  The  Qote  dflBcribed  In  the 


mortgage  was  for  $3,000,  but  tt  was  gtren 
for  future  advances,  and  the  mortgagora  le- 
celred  only  $1,040.67  therefw.  Tha  tasta 
are  aomewhat  complicated,  and  it  Ib  nacea- 
8ar7  to  state  them  at  length. 

The  defendant  Firth  owned  the  lot  prior  to 
any  of  the  transactions  InTolved  la  the  case. 
He  exeCDted  a  deed  of  the  tot  to  the  d^eod- 
ant  Damon  Sherwood;  the  putduae  price 
being  $1,800.  The  deed  was  dated  S^tem- 
ber  8, 1908.  Under  the  same  date^  Sherwood 
and  .wife  executed  a  deed  of  tmst  npon  the 
lot  to  the  Title  insurance  &  Tnut  Company, 
as  troBtee,  to  secure  the  payment  of  the  said 
(purchase  price  in  four  InstallmAtB,  tor 
vrhldx  Sherwood  executM  four  notea  to 
Firth.  Sherwood  dertred  to  bnlld  a  hotise  on 
the  lot,  and  for  that  purpose  to  borrow  mon- 
ey by  a  first  mortgage  thereon.  He  arranged 
to  borrow  this  money  from  one  L  B.  Jones. 
To  accomplish  the  purpose,  it  was  necessary 
that  the  deed  of  trust  in  some  manner  Recog- 
nize the  proposed  mortgage  as  a  paramount 
lien.  To  accomplish  this,  the  following  re- 
cital was  Inserted  therein:  "This  trust  deed 
Is  given  to  secure  the  purchase  price  of  said 
property,  but  la  second  and  subsequent  to 
the  lien  of  a  mortgage  for  the  sum  of  $3,000 
In  favor  of  L.  N.  Jones."  On  October  8, 1908, 
Sherwood  and  wife  executed  to  Jones  the 
mortgage  on  the  lot  purporting  to  secure  s 
note  of  the  same  date  from  Sherwood  to  Jones 
for  $3,000«  payable  three  years  after  date. 
The  mortgage  also  provided  that.  In  case  of 
foreclosure,  the  mortgagors  would  pay  the 
attorneys*  fees  of  the  plaintiff  In  the  anil, 
and  that,  upon,  default  In  payment  of  the 
Interest  or  of  any  Installment  of  the  princi- 
pal, the  holder  of  the  note  should  have  the 
option  to  declare  the  whole  sum  due  im- 
mediately. The  deed  of  trust,  althoueh  dat- 
ed September  8,  1908,  was  not  fully  executed 
by  delivery  until  October  13,  1908,  on  which 
day  both  the  mortgage  and  the  deed  of  tmst 
were  placed  on  record.  It  waa  agreed  be- 
tween Sherwood  and  Jones  that  the  money 
borrowed  on  the  mortgage  shonld  not  be  im- 
mediately paid  to  Sherwood,  bnt  should  be 
paid  over  from  time  to  time  In  smaller  sums 
as  needed  for  the  proposed  building.  Firtb 
was  cognizant  of  this  agreement  Sherwood 
thereupon  proceeded  to  erect  a  building  oii 
the  lot,  and  Jones  advanced  him  thertfor 
sums  amounting  to  $1,940.67,  and  no  more. 
The  bnilding  was  completed  on  January  19. 
1900.  On  November  4.  1908,  Jonea  sold,  as- 
signed, and  indorsed  the  said  note  and  mort- 
gage to  the  appellant,  A.  R.  Phe^n,  tm  $3,- 
000,  which  she  thai  paid  to  him. 

At  the  time  Sherwood  and  wife  made  the 
note  and  mortgage  to  Jones,  they  also  signed 
and  delivered  to  Jones  a  written  atatonent 
declaring  ttut  said  mortgage  "has  been  given 
for  valoe  recdved,  and  that  there  are  no  in- 
sets to  the  same."  This  document;  and  alss 
the  aforesaid  recUtl  In,  the  deed  of  trast. 
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were  shown  to  Mm.  Pbdpe  fty  Jonee  at  and 
prior  to  her  purduse  of  the  note  and  mort- 
gage from  Jones.  She  took  the  aaalgnmenC 
and  paid  the  |S,000  to  Jonee  wltiurat  any  no- 
tice or  knowledge  of  Qie  agreemrat  between 
Jones  and  Sfa»wood,  or  of  the  taxi  that 
Sherwood  had  not  rec^Tod  the  fall  anurant 
named  In  the  note;  and  she  relied  on  said 
recital  of  the  deed  of  trust  and  said  state- 
ment  of  the  Sherwoods.  She  made  no  In- 
qnlry,  personally,  of  the  Sherwoods,  or  of 
Xtrth,  <Hr  (tf  the  tnute^  In  r^rd  to  the 
matter. 

Default  was  made  In  the  payment  of  the 
pnrchase  inice  dne  to  Ftrth,  secnred  by  the 
deed  of  tmst,  and  tb^enpon  the  trustee,  in 
porenance  of  the  power  of  sale  contained 
therein,  duly  sold  said  lot  to  enforce  pay- 
ment Elrth  was  the  purchaser  at  the  sale, 
and  oa  May  22,  1909,  the  trustee,  In  pur- 
suance tliere<^,  executed  a  deed  couTeyli^ 
the  lot  to  him. 

[1]  It  ai^ears  to  be  settled  by  the  deci- 
sions of  this  court  that  where  a  note  Is  se- 
cured by  a  mortgage  on  land,  both  being  exe- 
cuted at  the  same  time,  or  as  parts  of  one 
tnnaactlon,  the  note,  although  n^otlable  in 
form,  Is  not  negotiable  In  law,  where  the 
pnrchaaer  takes  It  with  knowledge  of  the  ez- 
Istmce  of  the  mortgage,  iteyer  r.  Weber, 
188  OaL  681,  66  Pac  1110;  Briggs  t.  Craw- 
ford, 162  Oal.  129,  121  Pac  881;  C^t.  Code, 
f  1642.  Se^  also^  Hlbemla  t.  Thornton,  127 
GaL  577,  00  Pac.  87;  Ha^  t.  Plunimer,  126 
GaL  109,  08  Pac  447.  77  Am.  St  Rep.  163. 
In  McDonald  t.  Randall,  189  Gal.  246,  72 
Pac  997,  the  court.  In  deciding  that  knowl- 
edge 1^  the  president  of  a  corporation  that 
a  note,  negotiable  in  form  and  secnred  by 
mortgage^  was  without  consideration,  where 
the  note  ms  parable  to  him,  and  was  in- 
dwsed  by  him  to  the  corporation,  conid  not 
be  Imputed  to  the  corporation  under  the  dr- 
cumstances  shown,  said  in  the  course  of  the 
opinion,  that  the  note  was  negotiable,  and 
upon  that  statement  assumed  that  the  cor- 
poration would  take  It  free  from  all  exist- 
ing defenses,  unless  it  took  with  notice  there- 
of. But  the  vaint  that  the  mortgage  ac- 
companying the  note  made  It  nonnegotlable 
was  not  presented  up<m  the  argument  nor 
dlscnsHed  by  the  court  The  case  of  Meyer 
V.  Weber,  supra,  was  not  cited  or  mentioned 
either  In .  the  opinion  or  in  the  briefs.  In 
view  of  these  drcomstances,  the  McDonald 
Gase  cannot  be  considered  as  a  dedslon  over- 
ruling  Meyer  t.  Weber  on  that  point  Three 
reasons  for  the  doctrine  were  given  in  Meyer 
T.  Weber.  The  first  was  that  the  mortgage 
there  involved  provided  for  the  payment  of 
attorneys*  fees  if  suit  to  foreclrae  was  in- 
stituted; a  condition  which  destroyed  the 
negotiability  of  the  note,  under  the  provi- 
sions of  section  8088  of  the  Civil  Code  as  It 
stood  prior  to  the  amendment  of  1908.  It 
would  not  have  that  effect  under  the  section 
as  it  now  is,  and  as  It  was  when  the  note 


here  Involved  was  executed.  The  second  rea- 
son was  that  tbeL  mortgage  xnrovlded  tba^  up- 
on d^nlt  in  the  payment  of  the  Intunst 
due  before  the  maturity  of  the  iwlndpal,  the 
payee  bad  the  clonal  right  to  declare  the 
principal  dne  Immediately,  which  also,  under 
section  9088,  would  make  a  note  nonnegotl- 
able. The  third  reason  was  that  in  this 
state)  under  section  726  of  tlie  Oode  o£  OMl 
Procedure,  a  note  secured  by  mortgage  can  i 
be  enforced  only  by  foreclosure  of  the  mort- 
gage, and  conseqaetttly  the  personal  liability 
upon  such  note  Is  contingent  and  dependent 
upon,  there  bdng  a  deficiency  In  the  proceeds 
of  the  mortgaged  premises  to  pay  the  note 
upon  a  foreclosure  sale.  This  also,  it  was 
held,  introduced  into  the  contract  a  condi- 
tion not  certain  of  fulfillment  within  the 
meaning  of  section  3088,  and  rendm  the  con- 
tract as  a  whole  nonnegotlable  The  facts 
upon  which  the  second  and  third  reascms  are 
founded  are  present  in  the  case  at  bar; 
and  the  reason^  are  as  potent  aa  In  the 
Meyer  Cub.  It  dionld  be  remarked,  how- 
ever, that  In  the  inreaent  case,  and  also  in 
M^er  T.  Weber  and  Brifl^  v.  Crawford,  tlie 
n<^  recited  that  it  was  secured  by  mortgage. 
The  result  was  that  no  person  could  receive 
the  note  as  indorsee  wlthont  notice  of  the 
fact  that  it  was  acc<nnpanied  by  the  mort- 
gage. There  Is  nothing  In  any  of  the  deci- 
sions which  would  support  the  claim,  should 
a  case  arise,  that  in  the  absence  of  any  such 
recital  in  the  note,  one  who  should  purchase 
It  for  value  before  maturity,  In  good  falUi, 
and  without  knowledge  or  notice  of  the  mori- 
gage,  could  not  hold  It  as  a  negotiable  Instru- 
ment and  ftee  from  any  defense  which  the 
maker  ml^t  bave  as  against  the  payee  or 
any  previous  holder. 

The  note  being  nonn^otlable  on  Its  face, 
the  result  1b  that  Mrs.  Phelps,  although  she 
paid  Jones  the  full  face  of  the  note  as  the 
price  thereof,  is  not  entitled  to  the  protection 
which  the  law  gives  to  an  Indorsee  of  a  ne- 
gotiable note.  In  good  faith,  for  value  and 
before  maturity.  Civ.  Code,  H  3122,  3123, 
3124.  Firth,  as  successor  In  Interest  of  Sher- 
wood, the  mortgagor,  may  therefore  avail 
himself  of  the  defense  of  partial  waot  of 
consideration  arising  out  of  the  fact  that 
Jones  did  not  loan  more  than  11,940.67  on 
the  note,  unless  he  Is  estopped  to  do  so  by 
the  conduct  of  Sherwood,  or  by  some  other 
circumstance  not  depending  ui>oa  the  law 
of  negotiable  Instruments. 

[1]  The  note,  as  signed  by  Sherwood,  re- 
cited that  it  was  given  for  value  received. 
It  Is  not  claimed  that  this  representation 
would  constitute  an  estoppel  and  prevent 
Sherwood,  or  Firth  as  his  successor,  from  as- 
serting want  of  consldoatlon  as  a  defense  to 
the  note  in  the  hands  of  the  Indorsee  It 
would  constitute  prima  ftde  evidence  of  a 
valuable  consideration  sufficient  to  support 
the  promise  to  pay,  although,  since  the  con- 
tract la  In  writing  nidi  consideration  would 
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be  presumed  without  the  aid  of  tbe  recital. 
ClT.  Code,  i  1614;  Code  CIt.  Proc.  i  1963, 
SDbd.  39.  Bat  neltber  tbe  recital  nor  the 
statutory  presumption  is  conclusive  upon  the 
maker,  and  the  consideration  may  always 
he  impeached,  U  the  instrument  is  not  nego- 
tiable, notwittastandlnK  such  presumption 
and  recital. 

[3]  The  court  IkIow  held  that  the  afore- 
said statement  given  to  Jones  by  the  Sher- 
woods,  and  exhibited  by  Jones  to  Mrs.  Phelps 
to  induce  her  to  porchase  the  note,  created 
an  estoppel  in  her  favor  against  tbe  Sher- 
woods  alone,  preventing  them  from  denying 
that  the  note  was  good  for  the.  full  amount 
thereof.  It  did  not  appear  that  Firth  had 
any  knowledge  of  the  Sherwood  statement, 
or  of  tlie  exhibition  thereof  to  Mrs.  Phelps, 
or  that  she  was  induced  to  purchase  there- 
by. Hence  It  was  held  to  work  no  estoppel 
against  him. 

Tb&  principal  thing  relied  on  by  tbe  ap- 
pellant to  create  an  estoppel  against  Firth 
is  the  recital  in  the  deed  of  trust  tliat  said 
deed  was  snbject  to  "the  lien  of  a  mortgage 
In  the  sum  of  $3,000"  in  favor  of  Jones. 
Firth  had  knowledge  of  this  deed.  It  does 
not  appear  that  he  signed  it,  but  he  was 
tbe  beneficiary  named  therein;  and  the  re- 
cital was  Inserted  41th  his  consent  for  the 
purpose  of  making  the  mortgage  to  Jones 
paramount  to  the  interest  held  by  the  trustee 
for  bis  benefit  The  evidence  shows,  how- 
ever, that  all  the  parties  to  this  deed  under- 
stood that  no  money  was  loaned  on  the 
mortgage  at  the  time  of  its  ^ecntlon,  and 
that  it  was  to  be  advanced  subsequently  as 
needed  for  the  proposed  building.  Hence  we 
most  conclude  that  it  was  not  the  actual  la- 
tentltm  of  the  immediate  parties  to  tbe 
trsnsacUon,  including  Firth,  that  the  mort 
gage  should  be  a  valid  ]iea  at  any  time  for 
a  sum  larger  than  bad  been  advanced  there- 
on at  sndi  time  1^  Jones. 

The  Code  declares  that  the  recital  of  a  ta.it 
In  a  written  instrument,  except  the  recital 
of  a  consideration,  is  conclusive  between  the 
parties  thereto,  or  thdr  successors  In  Inter- 
est by  a  snbseciuent  title.  Also  that  when  a 
party  has, .by  his  ovrn  declaration,  act,  or 
omission.  Intentionally  and  deliberately  led 
another  to  believe  a  particular  thing  true, 
and  to  act  upon  sudb  belief,  he  cannot,  in  any 
litigation  arising  out  of  such  declaration, 
act,  or  omisBlcm,  be  permitted  to  falsil^  It. 
Code  ClT.  Proc  1 1962.  snbds.  2  and  S.  Firth 
unquestionably  had  an  interest  In  under 
the  deed,  whether  he  signed  It  or  not  By 
the  conveyance  from  the  trustee  be  became 
tbe  successor  In  interest  of  Sherwood  by  a 
snbsequCTt  title.  That  conveyance  placed 
Mm  in  the  same  position,  with  respect  to 
this  redtat,  as  he  would  have  occupied  if 
Sherwood  bad  conveyed  the  lot  to  him  after 
the  mortgage  to  Jones  was  recorded.  So  far 
as  the  mortgage  lien  was  concerned  or  af- 
1      the  recital,  he  Is  bound,  by  It  as 


fully  as  if  he  was  a  party  to  Uw  deed  In 

which  it  was  Inserted. 

The  purpose  of  the  recital,  so  far  as  Firth, 
Sherwood,  and  Jones  were  concerned,  was 
to  assure  Jones  that  the  deed  of  trust  would 
be  subject  to  tbe  mortgage  lien  for  whatever 
sums  he  should  loan  thereon.  If  he  had  con- 
tinued to  hold  the  mortgage,  it  may  be  as- 
sumed that  be  could  not  have  enforced  it  for 
more  than  the  sum  actually  loaned  by  Mm. 
But  Mrs.  Phelps  had  no  knowledge  of  tbe 
agreement  that  tbe  mon^  was  to  be  loaned 
subsequently  in  installments  as  required. 
That  agreement  was  not  referred  to  In  the 
mortgage  nor  placed  on  record;  and  it  can- 
not be  invoked  by  Firth  against  her. 

The  respondent  argues  that  the  rule  of 
caveat  emptor  applies  to  one  who  is  about  to 
purchase  a  nonnegotiable  obligation  for  the 
payment  of  money,  and  that  such  buyer  is 
bound  at  bis  peril  to  inquire  into  the  defens- 
es of  tbe  debtor,  and  can  occupy  no  better 
position  than  does  tbe  original  creditor.  This 
doctrine  Is  well  established;  but  It  does  not 
obviate  the  estoppel  here  involved.  Under 
the  provisions  of  section  1962  of  the  Code  of 
Civil  Procedure,  above  recited,  and  under  the 
facts  we  have  stated.  Firth  occupies  the  posi- 
tion of  tbe  mortgagor,  and  Is  bound  by  the 
recital.  He,  therefore,  comes  within  tbe  third 
subdivision  of  that  section — that  of  a  person 
who  has  by  his  own  declaration  led  another 
to  believe  a  particular  thing  true,  and  to  act 
upon  that  belief.  Mrs.  Phelps  saw  the  re- 
cital and  acted  ypon  the  belief  it  inspired; 
and  he  cannot  be  permitted  to  falsify  it  for 
his  own  b^eflt  and  to  her  detriment  in  the 
matter  in  whldi  she  acted.  She  was  bound 
to  Inquire  into  tbe  matter  or  abide  the  conse- 
quences. She  did  inquire,  and  she  found 
this  recital  which  she  rightly  presumed  was 
made  with  the  knowledge  and  consent  of 
Firth.  She  was  jnstifled  in  accepting  It  as 
true  and  In  pnrchaidiv  the  ncrte  and  mort- 
gage In  reliance  m  the  information  it  con- 
tained. Under  the  prlndl^  declared  In  the 
aforesaid  provision  of  the  Code,  Firth  Is  es- 
topped to  deny  the  tmtb  of  the  thing  of 
wUch  it  lnfi>nned  her.  The  Authorities  are 
in  accordance  with  the  Code  upon  this  prop- 
osition. 

[4]  Where  a  person  accepts  a  mortgage 
which  recites  that  tt  Is  snbject  to  another 
mortgage  on  the  same  property,  the  ,nile 
is  that  lie  Is  estopped  ther^y  and  Is  not  al- 
lowed to  defeat  or  impair  the  other  mortgage 
by  denying  its  priority  or  validity  at  the  time 
he  took  it  to  tbe  amount  of  it  as  recited  in 
his  own  mor^ge.  Old  National  Banlc  t. 
Heckman,  148  Ind.  007,  47  N.  B.  9S3;  Hard- 
in T.  Hyde,  40  Barb.  (N.  Y.)  435;  Gow  v. 
Lumber  Co.,  100  Mich.  52,  66  N.  W.  6T6; 
Bronson  v.  Railroad  Co..  69  U.  a  <2  WallJ 
310, 17  L.  Ed.  725;  Central  T.  Co.  v.  Colum- 
bus, etc,  Co.  (C.  C.)  87  Fed.  828.  There  are 
also  many,  cases  holding  that  the  purchaser, 
who  takes  the  pxpperty  by  %  .de<!d  which  te- 
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dtea  fhftt  It  18  sabject  to  a  mortgage  UietBon, 
Is  estoppeA  to  assert  the  InralUUIr  of  the 
mortgage  or  any  defense  thereto  which  exist- 
ed at  Qie  time  between  the  mortgagor  and  the 
mortgagee.  TMb  is  held  In  cases  where  It  does 
not  KppeBT  that  the  vendor  of  the  land  had 
deducted  the  mortgage  debt,  as  recited,  from 
the  price  of  the  properly  agreed  tm  between 
him  and  the  vendee ;  and  It  appears  to  be  the 
rnle  applicable  In  any  case  where  the  land  Is 
taken  subject  to  a  mor^ge  recited  In  the 
deed.  Com^  v.  C!ort)Uif  64  OaL  200. 30  Pac. 
629,  which  concedes,  but  does  not  decide,  the 
point ;  Freeman  v.  Anld,  44  M.  T.  60 ;  Green 
V.  Kemp,  13  Mass.  515,  7  Am.  Dec.  169 ;  Shuf- 
elt  V.  Shnfelt,  9  Paige  <N.  T.)  145,  87  Am. 
Dec  381. 

Where  the  redfal  la  of  such  a  nature  Uiat  It 
shows  an  Intent  to  declare  that  Qie  second 
mortgage  la  to  be  taken  subject  only  to  so 
much  of  the  sum  named  In  the  first  mort- 
gage as  may  be  justly  owing  thereon,  the  sec- 
ond mortgagee  Is  not  estopped  from  showing 
that  the  first  mortgage  is  good  only  for  a 
part  of  Its  ftice  value.  Bennett  v.  Bates,  94 
N.  T.  354.  Firth,  as  die  beneficiary  of  the 
trustee,  clearly  stands  In  the  same  situation 
.  as  a  second  mortgagee,  with  regard  to  the  re- 
cital. The  subsequent  purchase  under  the 
power  In  the  trust  deed  does  not  change  his 
position  In  this  respect.  If  the  recital  could 
be  reasonably  construed  to  Imply  by  Its  terms 
that  the  Hen  of  the  mortgage  to  Jones  was 
for  an  amount  less  than  $3,000,  the  principle 
Just  stated  would  be  applicable.  But  we 
find  nothing  In  Its  langaage,  or  In  the  note 
and  mortgage  to  which  it  refers,  which  sug- 
gests the  Idea  that  the  money  was  not  loaned 
on  the  mortgage  at  the  time  of  Its  execution, 
or  that  it  was  made  to  secure  future  ad- 
vances, or  that  the  loan  was  to  be  made  In 
Installments.  In  the  usual  course  of  business 
of  giving  a  mortgage,  the  loan  of  the  money 
and  the  execution  of  the  mortgage  are  prac- 
tically contemporaneous.  The  presumption, 
from  the  facts  shown  of  record,  Is  that  the, 
usual  course  of  business  was  followed,  and 
that  the  money  was  all  loaned  at  the  time. 
Code  Civ.  Proc.  S  1963,  subds.  13  and  20. 
Mrs.  Phelps  was  therefore  Justified  In  relying 
upon  the  recital  as  a  statement  that  $3,000 
had  been  loaned  upon  the  security  of  the 
mortgage. 

It  appears  that  before  buying  the  note  she 
had  seen  the  lot  and  the  house  In  process  of 
erection  thereon.  It  is  argued  that  tbls  Is 
sufficient  to  impute  to  her  knowledge  of  the 
fact  that  the  mortgage  was  made  to  secure 
money  for  use  In  the  erection  of  the  building, 
and  of  the -fact  that  it  would  not  be  loaned 
until  required  for  payment  of  the  cost  there- 
of. We  see  no  force  In  this  argument.  There 
Is  not,  so  far  as  we  are  advised,  any  custom 
of,  making  loans  -In  that  manner  sufficiently 
established  to  make  It  the  usual  course  of 
busing  9ff  to  require  a  pradeoit  person  to 


inquire,  in  sodi  a  case,  as  to  fhcta  c(mcem- 
iug  sodk  loan,  upon  beeomliic  aware  that  a 
house  was  being  constructed  on  the  lot 

19}  Another  consideration  leads  us  to  the 
condusion  that  Firth's  interest  should  be 
deemed  subject  to  the  entire  mortgage  in  the 
hands  of  Mrs.  Phelps.  "Where  one  of  two 
innocent  persons  must  suffer  by  the  act  of  a 
third,  he  by  whose  negligence  It  happened 
must  be  the  sufferer."  Civ.  Code^  I  S543. 
rirth  knew  that  the  mortgage  wag  takn  for 
future  advances,  and  that  it  was  to  be  para- 
mount to  his  claim  under  the  deed  of  trust. 
But  he  cMisented  to  the  insertion  of  a  recital 
In  that  deed  whldi  did  not  disclose  the  fact 
that  It  was  taken  for  money  to  be  thereafter 
loaned,  but  which  Implied  that  the  loan  was 
completed.  He  thereby  put  It  In  the  power 
of  Jones  to  ^hlblt  the  recital  to  a  purchaser 
of  the  note,  and  to  Induce  the  belief  that  the 
note  was  good  for  its  face  value,  as  well  as 
prior  to  the  deed  of  trust,  and  by  that  means 
to  sell  it  for  its  face  value  before  he  loaned 
the  whole  of  the  money  upon  it  By  simply 
causing  the  Insertion  in  the  recital  of  the 
words  "to  be  hereafter  advanced,"  Flrtli 
could  have  made  it  speak  the  truth,  he  would 
thereby  have  protected  himself  against  any 
such  purchaser,  and  In  all  probability  the 
sale  of  the  mortgage  to  Mrs.  Phelps  would 
not  hare  been  made.  He  was  negligent  In 
thns  allowing  Jones  to  possess  the  means  of 
deceiving  others.  The  deceit  was  accom- 
plished by  Jones,  and  it  happened  through  this 
neglect  of  Firth.  Hence  he,  rather  than  Mrs. 
Phelps,  the  deceived  person,  must  suffer  the 
injury. 

The  respondent  contends  that  the  facts  in- 
volved In  Brlggs  V.  Crawford,  supra,  were 
substantially  the  same  as  In  this  case,  and 
that  it  sustains  the  proposition  that  there  Is 
no  estoppel.  The  party  there  entitled  to  as- 
sert the  estoppel.  If  any  existed,  was  Craw- 
ford, the  defendant  It  was  necessary  for 
him  to  plead  It  In  order  to  obtain  any  bene- 
fit from  it  The  answer  pleaded  an  estoppel 
by  reason  of  the  original  conveyance  of  the 
Brlggs  Real  fflstate  Company  to  the  mort- 
gagor, and  by  reason  of  the  execution  of  the 
mortgage;  and  it  did  not  plead  the  deed  of 
trust  or  any  recital  therein,  as  an  estoppel 
in  his  favor  or  at  all.  The  terms  of  the  re- 
cital do  not  fully  appear;  Crawford  did  not 
see  It  or  rely  upon  1^  when  he  purchased  the 
mortgage;  and  the  opinion  does  not  discuss 
or  mention  such  recital  or  state  of  facts 
upon  which  It  could  be  based.  Hence  It  does 
not  constitute  an  authority  upon  the  subject 
The  court  below  erred  In  holding  that  Firth 
was  not  estopped  and  that  Mrs.  Phelps  could 
not  assert  a  lien  for  the  full  face  of  the  mort-r 
gage.   No  other  questions  are  presented. 

The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI,  J,;  SLOSS,  3. ; 
HENSHAW,  J.;  MI&Lyil^r,  J.i,U>BIGAM,  X 
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NELSON  T.  STBELB  tt  al.   (L.  A.  2^T.) 
(Supreme  Court  of  California.  Feb.  26,  191S.) 

1.  Tbial  (I  404*)— Tbial  bt  Cocbt— Fimd- 

A  finding  of  facta  by  the  conrt,  from  which 
a  conclusion  of  the  eziatence  of  the  fact  in  Ib- 
soe  follows,  is  eqnivalent  to  a  finding  of  anch 
fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  967-962;  Dec.  Dig.  {  404.*] 

2.  Patents  (|  214»)  —  Lease  op  Rights  — 
IbOHT  TO  Rescind— "On  a  Fating  Basis." 

A  lease  to  a  coiporation  of  the  right  to 
manufacture,  aell,  and  control  a  patented  oiler, 
providing  for  payment  to  the  lessor  of  one- 
half  of  ^'the  net  proceeds  from  said  *  *  * 
oiler  and  from  sara  corporation,"  and  anthor- 
izing  cancellation  of  it  at  the  option  of  either 
party  if  the  corporation  be  not  "on  a  paying 
baais"  within  a  year,  contemplates  that  there 
shall  be  net  proceeds  paid  daring  the  year; 
nnd  such  proceeds  not  being  produced,  but  net 
gains  being  merely  shown  by  treating  as  cash 
on  hand  promissory  notes  not  yet  due,  receiv- 
ed by.  the  corporation  for  a  sale  of  rights,  the 
lessor  may  have  a  cancellation. 

[Ed.  Note.— For  other  cases,  see  Patents, 
Cent.  Dig.  H  321-^27;  Dec.  Dig.  |  214.*1 

3.  Patkntb  (I  214»)— Leasb  of  Right— Can- 

OBLUTION— Loss    OP  RlQHT. 

A  lessor  of  the  right  to  manufacture,  sell, 
and  control  a  patented  article  does  not  lose  his 
right,  given  by  the  lease,  to  have  it  canceled, 
if  the  leasee  corporation  be  not  on  a  paying 
basis  within  a  year,  by  not  exercising  bis  op- 
tion till  a  month  after  the  end  of  the  year;  be 
not  having  been  fomished  with  information  as 
to  the  condition  of  the  basiness. 

[Ed.  Note.— For  other  cases,  see  Patents, 
Cent.  Dig.  H  821-S27;  Dm:.  Dig.  |  214.*] 

4.  Patents  (I  214*)— Lease  op  Right— Can - 

CEIXATION- NonCB. 

A  lease  of  a  patent  right  giving  rigfat  to 
have  It  canceled  only  if  the  lessee  corporation 
be  not  on  a  paying  basis  vrttbln  a  year,  notice 
l>y  the  lessor  that  be  will  not  continue,  extend, 
or  renew  it,  as  the  lessee  has  not  fulfilled  its 
part  of  the  agreement,  is  sufficient,  withont 
stating  that  it  is  because  it  U  not  on  a  paying 
basis. 

[Eid.  Note.— For  other  eases,  see  Patents, 
Cent  Dig.  II  821-327;  Dec  Dig.  |  214.*] 

D^rtment  2.  Appeal  from  Stiperlor  Court, 
Los  Angeles  County ;  Chas.  Monroe,  Judge. 

Action  by  R.  C.  Nelson  against  H.  D. 
Steele  and  others.  Judgment  for  plaintiff, 
new  trial  denied,  and  defendants  appeaL 
Affirmed. 

W.  A.  AlderBon,  of  Los  Angeles,  for  appel- 
lants. E.  E.  Hewlett  of  San  Frandsco,  and 
Stuart  M.  Salisbury*  of  Los  Angeles,  tor  re- 
spondent. 

MELYIN,  J.  This  Ifl  an  appeal  takoi 
from  a  judgment  In  fftror  of  plaintiff  and 
from  an  order  denying  tbe  motion  of  defend- 
ants for  a  new  trial. 

The  action  was  one  whereby  plaintiff 
sought  to  have  canceled  a  certain  contract, 
by  which  he  had  leased  to  defendants  Ste^e 
and  Baxter,  with  the  understanding  that 
the  said  agreement  should  be  assigned  to  a 
cor[>oration  to  be  formed  by  them,  the  right 
to  manufacture,  sell,  and  control  a  patented 


device  upon  which  plaintiff  owned  tbe  pat- 
ent rights  and  known  as  "the  N^son  axle 
oiler."  This  aereonent  provided  that  Nelson 
should  advance  no  mtmey;  that  the  defend- 
ants should  manufacture,  sell,  and  control 
the  patented  article;  and  that  t&ey  should 
pay  plaintlfl  60  per  cent  "of  the  net  pro- 
ceeds from  said  Nelson  axle  oiler  and  from 
said  corporaticm."  The  contract  contained  a 
provision  that  a  statement  should  be  render- 
ed to  Nelson  by  the  manufacturer  on  tbe 
16th  day  of  each  month.  In  tbe  agreement 
was  this  paragraph:  "That  should  this  cor- 
poration not  be  on  a  paying  basis  within  one 
year  from  date,  this  contract  may  be  cancel- 
ed at  the  option  of  any  of  the  parties  here- 
to, or  may  be  extended  under  a  new  agree- 
ment, and  upon  a  new  basis."  The  date  of 
this  Instrument  was  May  14,  1909.  On  June 
22,  1910,  plaintiff  sent  to  defendants  the  fol- 
lowing notice,  dated  May  16,  1910:  "Messrs. 
W.  El  Baxter,  H.  D.  Steele.  Los  Angeles. 
Calif. — Gentlemen:  In  accordance  with  our 
contract  relative  to  the  Nelson  axle  <dler. 
which  expired  May  14,  1910,  and  now  be- 
comes null  and  void,  I  wish  to  advise  and 
serve  this  notice,  that  I  will  not  continue, 
extend  or  renew  any  contract  with  you,  as 
you  have  not  fulfilled  your  part  as  per 
agreement.  You  must  consider  all  obliga- 
tions between  us  at  a  close.  This  as  per  our 
past  Agreement  Tours  truly,  [Signed]  B. 
Nelson." 

Tbe  court  found  that  the  contract  was 
duly  executed;  that  It  was  duly  assigned  to 
the  defendant  corporation ;  that  monthly 
statements  were  rendered  to  plaintiff  at 
times  allied  In  the  answer,  but  that  said 
statements  showed  ndther  the  net  earnings 
nor  the  financial  condition  of  said  corpora- 
tion; that  defendants  sold  the  right  to  man- 
ufacture and  control  the  Nelson  axle  oUer  Id 
the  territory  known  as  Northern  California 
for  tbe  sum  of  $2,500,  for  which  promissory 
notes  were  accepted,  onl^  $500  of  which  had 
been  paid  prior  to  May  15,  1910;  "that  1^ 
order  to  show  the  'net  gain'  of  $26.95  con- 
tained In  defendants'  exhibit  No.  1,  the  de- 
fendants treated  as  cash  on  hand  promis- 
sory notes  amounting  to  $2,000,  which  were 
not  yet  due,  the  said  notes  being  the  onpald 
portion  of  the  promissory  notes  for  $2,500  re- 
ceived for  the  sale  of  the  right  to  manubc- 
ture,  sell  and  control  the  said  Nelson  axle 
oiler  In  Northern  California."  The  court 
also  found  that  the  notice  of  rescission,  quot- 
ed above,  was  sent  to  defendants  June  22, 
1910,  and  as  a  conclusion  of  law  announced 
that  plaintiff  was  entitied  to  Judgment  can- 
celing the  contract  In  question,  enJofnlnK 
defendants  and  those  claiming  under  them 
from  using  the  Nelson  axle  fAler,  or  In  any 
manner  dealing  with  It,  and  for  costs,  but 
tliat  said  Judgment  should  be  entered  with- 
out prejudice  to  an  action  bj  any  of  the 
parties  for  an  accounting. 

[1, 2]  Appellants'  first  point  Is  that  the 
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matter  of  tbe  eilstence  or  nonexistenoe  ot 
net  gain  for  tbe  y«er  was  one  flqnarely  In 
IssDe,  and  that  tbe  court  did  not  find  there- 
on. There  Is  no  merit  In  tbls  contention. 
The  finding  of  tbe  court,  wfalcb  we  bave 
quoted  in  hsec  verba,  was  equivalent  to  a 
finding  tbat  tbe  business  was  not  oh  a  pay* 
ing  basis  at  the  end  of  the  first  Tear.  Tbls 
finding  was  based  upon  a  stipulation  tbat 
tbe  very  facts  found  vrlth  reference  to  the 
method  of  figuring  tbe  "net  gain,"  so  called, 
were  tme-  The  only  important  question, 
therefore,  Is  whether  or  not  these  tects  show 
that  tbe  concern  was  on  a  "paying  basis" 
on  May  14.  1910.  Respondent  insists  that 
the  expression  means  that  there  must  have 
been  "proHts,"  or  an  excess  of  rectfpts  over 
expenditures,  In  order  that  the  concern  might 
be  said  to  be  upon  a  paying  basis,  dtlng 
as  Instructive  upon  this  point  a  number  of 
cases,  loelndiog  People  v.  8.  V.  Savings 
Union.  72  Cal.  200,  13  Pac.  408.  App^- 
lants  InMst  that  the  criterion  of  "profits"  is 
too  narrow,  but  that  all  "assets,"  Includ- 
ing notes  payable  in  the  future,  must  be  set 
off  against  all  UablUtiies  In  determining 
whether  or  not  a  corporation  U  on  a  "pay- 
ing basis." 

Appellants  dte  Lowtber  v.  MUler-Slbley 
OU  Co.,  58  W.  Ya.  607,  44  S.  E.  4S6.  07  Am. 
St.  Kep.  1027,  where  the  phrase  "payii^ 
quantities"  In  an  oil  lease  is  construed  to 
mean  "paying  quantities  to  the  lessee,"  and 
a  Uke  definition  In  Tonog  t.  Oil  Oo.,  194  Pa. 
248,  45  Atl.  121.  is  approved.  But  that  case 
does  not  meet  the  difficulty  here  presented. 
The  matter  there  *nvolved  was  tbe  question 
when  a  rig^t  to  an  extension  of  tbe  term 
of  a  certain  oil  lease  vested;  and  it  was 
properly  determined  that  ordinarily  the  term 
"paying  quantities"  must  reffer  to  tbe  amount 
tbat  would  properly  compensate  the  explor- 
ing lessee  for  his  outlay,  rather  than  such 
sum  as  might  be  a  reasonable  return  to  the 
lessor  upon  bis  investment.  We  find  no  di- 
rect authority  defining  the  expression  "on 
a  paying  basts."  None  Is  needed,  because 
the  contract  Itself  gives  ns  a  key  to  the 
meaning  of  the  parties  thereto.  It  provides 
for  a  payment  of  one-half  of  tbe  "net  pro- 
ceeds ftom  said  Nelson  axle  oiler  and  from 
said  corporation"  to  tbe  plalntitC  It  was 
clearly  contemplated,  therefore,  that  there 
should  be  net  proceeds  paid  dnring  the  first 
year  of* the  life  of  the  contract;  and  it  is 
equally  clear  that  the  option  to  rescind  tbe 
agreement  rested  npon  the  failure  to  produce 
such  net  proceeds. 

[I]  Plaintiff  was  therefore  In  a  position  to 
rescind  after  May  14,  1910,  and  we  do  not 
think  that  he  lost  his  right  to  a  cancellation 
of 'the  agreement  because  he  did  not  exercise 
his  option  on  or  before  that  time.  His  posi- 
tion was  not  analogous  to  that  of  a  lessee 
who  may,  under  the  provisions  of  a  lease, 
terminate  it  at  bis  option  on  or  before  a 
ct'rtain  date,  becau^  In  such  a  case  tbe  ex- 


act amount  when  his  right  expires  Is  fixed 
by  the  terms  of  the  lease ;  but  the  plaintiff 
could  have  no  opdon  until  after  May  14, 
1010,  and  he  could  not  know  unU.1  he  liad 
received  the  Information,  either  from  the 
books  of  the  defendant  corporation,  or  from 
Its .  monthly  report,  whether  the  year  had 
been  producttve  of  gain  or  '  not  As  the 
court  fbnnd  that  the  statements  "did  not 
show  the  net  earnings  of  the  business," 
plaintiff  was  sufficiently  excused  for  the 
brief  delay  In  demanding  a  cancellation  of 
the  contract  We  have  discussed  this  mat- 
ter npon  the  theory  that  sale  of  "territo- 
ry" Is  part  of  the  profits  of  the  business. 
Respondent  is  of  the  opinion  that  sneh  sale 
Is  a,  parting  with  that  which  Is  equivalent 
to  the  capital  of  the  corporation.  It  is  not 
necessary,  however,  to  decide  that  question, 
becailse  the  same  result  ts  obtalnedt  no  mat- 
ter what  we  call  sodi  sates. 

[4]  The  notice  of  resclaBi<m  was  soffidoit 
Ap^llants  suf^est  that  it  treate  the  contract 
as  null  and  void,  and  does  not  purport  to 
give  them  any  clew  to  Nelson's  r^t  artolns 
out  of  tbe  failure  of  the  corpor^tlov  to  be 
upon  a  paying  bads.  Bpt  tbe  notice  doea 
refer  to  the  jdalnttfCs  refusal  to  continue, 
extend,  or  tmew  the  eontract— rights  which 
could  imly  arise  imdar.  tiiat  part  of  the 
agre«neiit  defining  the  cq^ns  which  would 
eziat  if  the  enterprise  should  not  be  <ni  a 
paying  basta  in  its  first  y^r.  T9ds  was 
snffident  to  dlred;  tbe  attention  of  appel< 
lanta  to  the  exact  basis  of  plalntUTs  claim. 

The  Judgment  and  order  are  affirmed. 

We  CQwrnr:  HfTNSHAW.  J.;  LOBIQAN,  J 


(14  Aril.  Mi) 

RUSE  et  aL  T.  WILLIAMS. 

(Supreme  Court  of  Arlsons.  March  20,  1913.) 

L  AssDMPsiT,  Action  of,  (|  25*)— "Oenebal 
Assumpsit'*  — "iNnuBiTATUS  AsstJiiPsrr"  — 
Burden  or  PaooP. 

General  or  indebitatus  assompslt  Is  an 

action  brought  on  a  promise  or  contract  im- 
plied in  iaw  that  the  defendant.  In  equity 
and  in  good  cooBcience,  Is  bound  to  pay  plain- 
tiff the  coDsideratlos  of  a  benefit  conferred; 
tbe  burden  being  on  plaintiff  to  sbow.  not  only 
tbat  plaintiff  hae  conferred  a  benefit  on  de- 
fendant, but  that  defendant,  in  equity  and  in 
good  conscience,  is  bound  to  pay  tberefor. 

[Ed.  Note.— For  other  eases,  see  Assumpsit, 
Action  of.  Cent  Dig.  U  UlklQS;  Dee.  Diif.  f 

For  other  definitiott^  see  Words  and  Phrases, 
VOL  4.  p.  352a] 

2.  RiLiQious  'Societies  (|  18*)~Pbopebty— 
Contributions  —  Withdbawal  of  Mbu • 
ber—rloht  to  rxcoveb  gohtbibutioh^ 
AsstmpsiT. 

Where  plalntiiE  joined  a  religious  sect  hold- 
ing the  communitT  theory  of  ownership  of  prop- 
erty aa  one  of  Its  doctrines,  and  In  accord- 
ance therewith  plaintiff  contributed  all  bis  prop* 
erty  to  the  community  oa  the  understandiug 
that  he  and  his  family  should  receive  support 
in  the  future  from  the  common  fund,  plaintiff, 
on  subsequently  withdrawing  from  tbe  society, 
could  not  recover  the  value  of  tb«  proper^  so 
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coDtribated  in  assumpsit;  the  facts  being  in- 
safficient  to  aliow  that  defendants  bad  property 
of  plaintiff  which,  in  equity  and  in  sood  con- 
science,  they  ought  not  to  keep. 

[Ed.  Note. — For  other  caaea,  see  Relirioua 
Societiea.  Cent  Dig.  ||  111-129;  Dec  Dig.  | 
18.*] 

3.  Reugioub  BociEnEs  (I  4*)  —  "Associa- 
tion," 

The  term  "asBOciation"  la  a  word  of  vagae 
meaning  used  to  indicate  a  coUectioo  of  per- 
sons who  have  joined  together  for  a  certain 
object;  and  an  aggregation  of  people  joined 
t<^etber  lor  the  purpose  of  effectuating  certain 
ideals  of  religious  life,  including  the  conununis- 
tic  ownership  of  property,  may  properly  be  in- 
clnded  within  the  term. 

[Ed.  Note.— For  other  cases,  see  Religions 
Societies.  Cent  Dig.  H  8,  G-14;   Dec.  Dig. 

For  other  deGnitions,  see  Words  and  Phrases, 
voi.  1,  pp.  684-586.] 

Appeal  from  Superior  Court,  Tuma  C!oun- 
ty;  Frank  Baxter,  Judge. 

Action  by  Hiram  Williams  against  O.  W. 
Ruse  and  otbers.  Judgment  for  plaintiff, 
and  defendants  appeaL  Beversed,  with  in.' 
atnicttoiu  to  dismiss. 

Peter  T.  Robertson,  of  Tuma,  for  appel- 
lants. TliDmona  ft  Harris,  of  Tama,  for  ap- 
pellee 

FRANKUN,  a  This  Is  an  action  of 
assumpsit  brought  by  tbe  plalntUF,  In  two 
counts,  against  the  defendants  on  an  allied 
Joint  and  sereral  liability  fOr  casb,  goods, 
wares,  and  merchandise  famished  and  ad- 
vanced by  plaintiff  and  hla  ass^:nor,  one  A. 
G.  Kurress.  In  the  first  paragraph  of  the 
complaint  the  allegatlmi  is  made  that  the  de- 
fendants and  eadi  at  them  are  transient  per- 
sons In  a  roTlng  band  without  residence,  but 
at  present  domiciled  In  Yoma  county. 

A  jadgment  on  a  joint  and  several  liability 
of  the  defendants  to  plaintiff  was  enteretl 
for  ¥1,600,  interest  and  costs.  The  appeal 
la  prosecuted  from  tbe  jadgmoit  and  from 
ordor  ovurullng  tbe  defendants*  motion 
for  a  new  trlaL  A  consideration  of  appel- 
lants' assignment  questioning  tlie  sufficiency 
of  the  evidence  to  support  the  Ju^ment  la 
determinative  of  the  case. 

[1]  General  assumpsit  or  Ind^ltatua  as- 
sumpslt  Is  an  action  of  assumpsit  brought 
upon  the  promise  or  contract  Implied  by  law 
in  certain  cases.  It  is  fouqded  upon  what 
the  law  terms  an  implied  promise  on  the 
part  of  the  defendant  to  pay  what.  In  good 
consdenee,  be  la  bound  to  pay  to  the  plain- 
tiff; and  tbe  burden  Is  upon  the  plaintiff  to 
show  that  tbe  defendant  ex  squo  et  bono  is 
bound  to  pay.  Where  the  case  shows  that  it 
Is  the  duty  of  the  defendant  to  pay,  tbe  law 
implies  a  promise  to  fulfill  that  obligation; 
but  the  law  never  implies  a  promise  to  pay, 
unless  aome  duty  creates  such  an  obligation. 
Bailey  v.  Railroad  Company,  22  WaU.  604, 
22  L.  Ed.  840. 

[I,  S]  There  was  no  evidence  offered  by  de- 
'mts,  but  a  fair  inf««nce  drawn  from 


the  evidence  in  behalf  ot  plalntifF  dtodoees 
that  he  and  Us  assignor,  A.  O.  Karveas,  to- 
gether with  'the  defendants  and  others  to 
the  number  of  about  29  personam  fnmed 
thmselves  Into  a  voluntary  associatiim,  un- 
incorporated, calling  themselves  aa  thus  as- 
sociated a  "Spirltnal  daaa."  The  term  "os- 
'  sociatlon"  Is  a  word  of  vagae  meaning  uaed 
to  indicate  a  collection  of  persona  who  have 
joined  together  for  a  certain  object,  and  the 
Spiritual  Glass  thus  formed  may  prtqieriy 
be  included  wlttdn  the  meaning  of  tlie  term 
as  so  defined. 

Tile  object  of  the  Splrllxial  caaas  was  to 
aid  In  effectuating  o«taln  ideala  In  r^lgious 
life,  eapetiUiUy  those  relating  to  the  commu- 
nistic ownership  of  propoty.  Th^  aim 
was  to  live  such  a  life  aa  Christ  lived,  and 
the  mode  of  life  described  In  the  Acts  of  the 
Apostloi  was  the  ftmndation  atone  upon 
which  was  to  be  erected  the  andi  of  a  bJ^ 
Ideal  in  religions  bdief.  Before  Joli^ng  the 
Splrltiul  Class,  each  person  passed  a  nw- 
vltiatet"  as  it  were,  and  before  being  formal- 
ly considered  a  member  in  good  standing 
was  subjected  to  rather  a  rigid  eMwilnatiaa 
as  to  Ilia  fitness.  It  mi^  be  stated  In  the 
words  of  a  witness:  "We  were  asked  If  we 
wore  willing  to  give  up  all  for  the  lAwd,  and 
woe  referred  to  the  fourth  and  fifth  diap- 
ten  of  Acte  to  read ;  and,  of  coarse,  we  said 
we  were  willing  to  give  up  all  and  wpeni 
our  time  tor  the  benefit  of  saving  aonls  and 
for  the  boieflt  of  tiie  Lord.  •  *  ■  We 
were  supposed  to  live  aa  one  family,  and 
when  one  needed  onytblnft  whether  they  put 
anything  in  the  treoaury  or  not,  th^  were 
to  have  It"  The  doss  was  formed  in  Find- 
lay,  Ohio,  some  time  about  February,  1911. 
and  ite  memberdiip  consisted  ot  persona  who 
had  hitherto  been  acquainted  with  each  oUi- 
er  for  some  tlme> 

When  the  plaintiff  Joined,  he  gave  iq>  all 
his  worldly  possessions  to  promote  ite  ob- 
Jecte  and  further  bis  religious  belief,  the  un- 
derstendlng  being  that  the  class  was  to  live 
as  one  family,  and  the  mon^  he  that  bad 
and  the  procuda  of  his  future  labors  w^e 
to  be  used  for  tbe  sui^rt  of  the  claas^  nnr 
der  the  Apostolic  doctrine  that  all  thlu^ 
were  to  be  h^d  In  common,  and  all  were  to 
subsist  out  of  tbe  conuuon  treasury;  also 
that  no.  stranger,  or  any  person  wlio  was 
weary  and  heavy  laden,  was  to  be  tunted 
away  without  food  and  comfort 

^at  such  was  a  high  ideal  none  can  ques- 
tion who  believe  in  the  H<^  Writings,  or 
who  has  but  the  least  degree  of  a  common 
historical  fiiiltb.  The  belief  of  the  plaintiff 
and  the  devotion  of  the  little  class  of  which 
he  became  a  member,  to  further  the  aqilxa- 
Hons  of  which  he  dedicated  bis  all.  in  not 
without  8nM>ort  In  the  Scriptures.  Tlie  ear- 
ly Christians,  who  were  cuverted  on  the 
day  of  Pentecost,  it  Is  said,  oontinned  stead- 
foatly  in  the  Apostolic  doctrine:  "And  all 
the  multitude  of  tbem  that  believed  were  of 
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one  beart  and  of  one  sool;  neithec  said  any. 
of  than  tbat  aogbt  of  tbe  tblngs  wblch  he 
possessed  was  hia  own;  bat  tbey  had  all 
things  In  common.  Neither  was  there  any 
among  them  that  lacked;  for  as  many  as 
were  possessors  of  lands  or  houses  sold 
thou,  and  brought  the  prices  of  the  things 
that  were  sold,  and  laid  them  down  at  the 
Apostles'  feet;  and  distribution  was  made 
tmto  every  man  according  as  he  had  need." 
Acts  11.  44.  45 ;  Iv,  32,  34,  35. 

The  plalntlif.  In  common  with  the  other 
members  of  the  class,  loterpretlng  the  Scrip- 
tures to  enjoin  communal  life  as  a  cardinal 
doctrine  of  the  Gbrlstlan  faith,  Aould  not 
be  heard  to  complain  that  the  substance 
which  each  contributed  to  the  family  fund 
has  been  consumed  by  tbe  fomlly,  and 
others  who  were  found  hungry,  as  the  sub- 
stance was  intended  to  be  consumed.  In- 
deed, that  the  contributions  made  by  plaln- 
tlff  and  the  others  were  for  no  temporary 
expediency,  or  with  any  thought  of  a  return, 
is  emphasized  by  reading  in  the  chapter 
quoted  of  the  awful  fate  of  Ananias  and 
Sapphira,  his  wife,  for  their  hypocrisy  In 
concealing  a  part  of  the  price  of  their  prop- 
erty. This  visitation  of  wrath,  we  are  per- 
suaded, must  have  deeply  impressed  the 
mind  of  plaintiff ;  for  it  Is  not  intloiated  In 
the  record  that  he  was  guilty  of  the  conceal- 
ment of  any  part  of  the  price  In  making  his 
contribution. 

The  evidence  la  rather  vague  as  to  how 
many  of  the  class  had  worldly  possessions  to 
sell,  and  having  sold  placed  the  price  there- 
of In  the  common  fund.  Quite  a  number  of 
them  did,  and  others  had  nothing  wherewith 
to  replenish.  This,  however,  was  th^r  faith, 
that  the  poorest  In  goods  were  the  richest 
in  spirit  Thus  equipped  the  Spiritual  Class 
chartered  a  special  car,  traveling  over  the 
country  and  to  OaUfomla,  Upon  arriving 
in  California  they  discarded  the  car  and  pro- 
cured wagons  and  teams,  traveling  thereby 
up  and  down  California  and  thence  to  Tu- 
ma.  On  the  way  they  devoted  their  time  to 
preaching  the  Gospel  and  in  the  interpreta- 
tion of  the  Scriptures  according  to  their  un- 
derstanding, and  with  such  powers  to  speak 
the  Word  as  they  possessed.  Such  converts 
were  made  to  their  belief  as  were  disposed 
to  look  upon  Individual  ambitions  and  the 
separate  ownership  of  property  as  a  selfish- 
ness to  be  eradicated  for  the  better  opportu- 
nity of  knowing  and  serving  GJod.  Quite  a 
number  were  thus  attracted  and  converted 
and,  of  course,  fed  from  the  common  table, 
which  caused  some  Isolated  feelings  of  dis- 
content among  some  of  the  older  members; 
for  It  Is  not  shown  that  any  of  tbe  new 
converts  were  possessed  of  goods  wherewith 
to  augment  the  treasury.  Street  meetings 
were  held,  Jails  were  visited,  and  the  hungry 
never  turned  away  from  the  common  treas- 
ury. It  Is  an  Incontrovertible  truth  in  arith- 
metic that  the  result  of  subtracting,  if  con- 
tinued, without  adding,  la  nothing.  How- 


ever, these  hl|^  ideals  of  seU-abnesation  and 
the  crucifixion  of  such  deslrea  and  app^tea 
as  tend  to  divert  attention  from  Ood  were 
at  times  tinged  with  Just  a  little  corruption 
and  Uttemeas  of  spirit  It  began  to  be  no- 
ticed that  aa  many  as  80  hungry  strangers 
sat  In  one  day  at  the  common  table;  that 
pome  ot  the  manbers  of  the  class  consumed 
more  of  the  fbod  and  of  a  better  quality 
than  was  considered  their  portion;  that 
some  were  less  Inclined  than  others  to  out- 
strip thdr  brethren  in  the  severer  and  less 
attractive  tasks  of  work  so  necessary  to 
replenish  the  commissary.  It  was  noticed 
there  was  wanting,  at  times,  that  "esprit 
du  coTpB"  with  which  each  ahotild  have  striv- 
en, one  with  the  other,  to  accomplish  the 
most  for  the  common  good,  and  which  spirit 
of  emulation  Is,  perhaps,  somewhat  neces- 
sary for  perfect  accord  among  those  who 
practice  the  doctrine  of  communal  life.  In 
fact,  the  plaintiff  Is  not  entirely  without 
fault ;  for  at  times  he  became  i>etulant  over 
somewhat  trifling  considerations.  Thus  at 
one  time  he  complains  because  his  wife  de- 
sired a  spool  of  white  thread,  which  was  not 
forthcoming,  and  upon  another  occasion  his 
boy  required  a  pair  of  socks,  which  by  oth- 
ers of  the  class  were  thought  unnecessary 
for  his  welfare;  and  plaintiff's  wife  could 
111  conceal  a  feeling  of  disgust  because  ev- 
erybody that  came  along  hungry  got  some- 
thing to  eat,  when  her  boy  was  refused  the 
socks.  But  these  occurrences  were  mere  rip- 
ples on  the  surface,  and  little  relapses  Into 
selfishness  which  is  so  hard  for  mankind  to 
eradicate  from  his  nature  all  at  once.  Along 
with  this  professed  stifling  of  desire  and  self- 
abnegation,  it  appears  the  members  persuad- 
ed themselves  that  by  their  faith  and  mode 
of  life  they  would  each  In  time  be  given  pow- 
er to  stretch  forth  the  hands  and  heal,  and 
tliat  signs  and  wonders  would  be  done  by 
each. 

That  absolute  self-abnegation  and  an  utter 
limitation  upon  aspiration  and  ambition  la 
accompanied  with  a  lurking  desire  for  the 
possession  of  miraculous  i>ower  may  appear 
Incongruous  to  some,  but  of  this  each  in- 
dividual must  determine  for  himself.  The 
plaintiff  was  somewhat  Impatient  because  In 
so  short  a  time  be  had  not  become  possessed 
of  such  power;  but  It  is  said  in  the  Scrip- 
tures that  the  faith  necessary  to  move  tbe 
mountain  must  be  implicit,  steadfast,  and 
unwavering,  and  we  may,  without  harshness, 
ascribe  to  plaintiff  that  his  Inability  to  ac- 
quire this  extraordinary  power  may  have 
proceeded  from  a  lack  on  his  part  of  such 
faith. 

The  creed  this  class  was  organized  to  pro- 
mote may  appear  absurd  to  some  as  not 
adapted  to  the  requirements  of  modern  life ; 
not  80,  however,  to  others,  as  Instance  the 
Moravians,  Shakers,  the  Oneida  Community, 
Amana  Society,  and  Zionists.  The  most 
striking  Instance  may.  perhaps,  be  the  social 
fabric  of  China  aa  It  waa  wme  yeara  agt^ 
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«iilch  can  Iw  connoted  under  the  term  "•ol- 
Iduttr."  Anwns  ttie  Anglo-Saxon  race  the 
Idea  stnmgly  preralla  that  ea<A  man  Is  an 
indlTldoal  by  hlmselt  end  Is  to  be  dealt 
with  as  SQCh;  that  the  Indlrldual  Is  the 
sodal  nnlt  Not  so  In  China.  The  Chinese 
Empire  vas  (theoretically)  a  vast  wlu^ 
•vrttiL  a  head  who  sovemed  by  the  decree  of 
heaven.  Each'  gradation  from  the  empire 
aft  a  whole,  down  to  ttie  Individnal  and  col- 
lectlve  fondly,  is  likewise  a  unit,  of  which 
the  parts  are  mntnally  interdependent  and 
mutaally  respon^ble  for  each  other.  It  has 
been  said  Uiat  a  Chinese  fftndly  is  like  a  htll 
of  potatoes— one  cannot  get  at  any  of  Oum 
without  a  procees  by  whl<di  nil  are  brought 
to  view.  Chinese  social  life  runs  in  ruts, 
and  in  very  ancient  ruts,  and  the  man  in 
Ghloa  is  but  a  part  of  a  gigantic  social  ma- 
chine— a  mere  cog  In  one  of  many  wheels- 
It  is  a  common  thing  there  for  the  individual 
collective  fomlly  to  live  in  one  place  for 
centuries;  some  times  the  family  will  num- 
ber two  or  three  hundred  persons,  whose  la- 
bor and  property  Is  controlled  by  the  oldest 
male  ancestor  for  the  common  good;  and 
for  the  conduct  and  behavior  of  each  mem- 
ber of  the  family  the  ancestor  is  held  re- 
sponsible. There  seems  to  be  in  the  Chi- 
nese nature  an  Inherent  capacity  for  com- 
bination, united  with  a  powerful  tendency 
to  combine,  which  Is,  perhaps,  es  yet  strange 
to  the  Occidental.  This  power  of  cohesion, 
or,.aa  has  been  obserred,  a  kind  of  chemical 
imion,  of  the  Chinese  nature  probably  pro- 
ceeds from  their  belief  In  filial  piety  and 
ancestral  worship  as  the  golden  rule  of  con- 
duct practiced  by  them  for  many  centuries. 
The  emperor,  being  the  head  of  the  family, 
is  worshipped  as  such,  and  In  torn  each 
head  of  a  sobordinate  family  Is  worshl[q;>ed 
by  its  members. 

EpictetUB  who  carried  human  reason  to  bo 
great  a  height,  thought  It  a  necessary  qual- 
ification in  a  teacher  sent  from  Ood  for  the 
'  Instruction  of  mankind  to  be  destitute  of  all 
external  advantages,  and  a  suffering  charac- 
ter. He  bore  testimony  to  the  propriety  of 
that  method  which  divine  wisdom  hath 
thought  fit  to  follow  in  the  scheme  of  the 
Gospel,  whose  great  Author  had  "not  where 
to  lay  his  head."  A  modem  writer  says: 
"If  we  open  our  eyes,  and  if  we  will  honest- 
ly acknowledge  to  ourselves  what  we  dis- 
cover, we  shall  be  compelled  to  confess  that 
all  the  life  and  efforts  of  the  civilized  people 
of  our  times  is  founded  on  a  view  of  the 
world  which  is  directly  opposed  to  the  view 
of  the  world  which  Jesus  had."  Strauss, 
Dw  Alte  und  der  Neue  Glaube,  p.  T4. 

Smne  moralists  have  considered  the  crea- 
tion as  the  temide  of  Ood,  whldi  he  has 
built  with  his  own  hands,  and  which  is  filled 
with  his  iwesence.  Othras  have  conaidaed  In- 
finite qiace  as  the  reocvtade  or  rather  the 
habitation  of  the  Almighty. 

Sir  Isaac  Mewton  considered  Inflnlto  space 


as  the  senstwlnm  of  the  Oodbted,  and  ob- 
served that  "brntes  and  men  have  their  sen- 
Borlola  or  little  sensoriums,  by  which  they 
apprehend  the  presence,  and  perceive  the 
actions,  of  a  few  objects  that  lie  oODUcnoas 
to  them.  Their  knowledge  and  obeenratlon 
turn  within  a  very  narrow  circle.  But  as 
Ood  Almighty  cannot  but  perceive  and  know 
everything  In  which  he  resides,  Infinite  Qace 
gives  room  to  Infinite  knowledge  and  as  it 
were  an  organ  to  omnisd«ioe.'' 

The  sphere  In  which  we  move  and  act  and 
understand  is  of  a  wider  drenmfermce  te 
one  creature  than  to  another,  acocndlng  as 
we  rise  one  above  another  in  titie  scale  <tf  ex- 
iatenfie,  as  by  climbing  up  a  hill  In  the 
midst  of  a  wide  plain  a  man  hath  his  pros- 
pect enlarged.  The  trouble  Is  with  most 
of  us,  In  Mr.  Logke's  words,  *^e  see  a  lit- 
tle, presume  a  great  deal,  and  so  jump  to 
the  conclusion.** 

The  law  Is  not  the  keeper  of  a  man's  con- 
science, and  It  is  not  within  the  province  of 
any  departmoit  of  the  government  to  settle 
differences  In  creeds,  or  to  determine  what 
ought  or  ought  not  to  be  a  fundamental  of 
religious  belief,  so  long  as  the  profeesed 
creed  is  not  subversive  of  the  peace  and 
good  order  of  society.  It  is  the  proud  boast 
of  our  Institutions  that  all  opinions  are  tol- 
erated, and  entire  freedom  of  action  allow- 
ed, unless  such  Interferes  in  some  way  with 
the  rights  of  others.  The  liberty  of  con- 
science Is  secured  by  the  provisions  of  our 
Constitution,  drcnmscrlbed  only  by  the  Hm- 
itatlon  that  such  liberty  shall  not  be  so  con- 
strued as  to  excuse  acts  of  Ucentionsness,  or 
justify  practices  inconsistent  with  the  peace 
and  safety  of  the  state.  The  true  benefit  of 
the  higher  education  Is  not  to  clothe  the 
man  with  power  to  accumulate  or  display 
flue  parts  among  his  fellow  men  by  employ- 
ing himself  about  philosophic  sylloglanis  or 
sophistical  argument,  but  rather  to  uproot 
prejudices  and  give  A  broad  tolerance  for  the 
rights  and  opinions  of  others,  dropiring  the 
readiness  to  be  off«)ded  and  to  hate^  but 
to  commiserate  and  i^ty  rather. 

It  does  not  seem  that  in  any  of  the  cases 
before  the  courts  has  a  society,  whose  reli- 
gious tenets  inculcated  communistic  feature*, 
been  r^rded  open  to  objection  as  contra- 
vming  law  or  any  public  policy.  Waite  v. 
Merrill,  4  Me.  <4  Greenl.)  102,  16  Am.  Dec. 
238;  GasB  v.  Wllhtte,  2  Dana.  170,  28  Am. 
Dec.  446;  Schwartz  v.  Duss,  187  V.  8.  10, 
23  Sup.  Ct  4,  47  If.  Ed.  93;  Goeeele  t.  Bim- 
eler,  14  How.  600,  14  L  BU.  fi5i;  Burt  v. 
Oneida  Community,  137  N.  Y.  346,  S3  N.  E. 
307,  ID  I*.  B.  A.  207;  State  v.  Amftna  8o- 
ciet7.  1S2  Iowa,  804.  109  N.  W.  804,  8  Xi.  B. 
A.  (N.  S.)  900,  U  Ann.  Oaa.  231. 

In  Sdirlber  t.  Bapn  S  Watts  (Fa.)  851, 
30  Am.  Dea  827,  it  was  said:  "It  may  be 
true  that  the  business  and  porsulta  of  the 
present  day  are  inoompatiUe  with  ttie  ens- 
toms  of  the  primltlTe  Christiana;  but  that 
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la  a  mattOT  for  the  consideration  of  tbose 
who  propose  to  live  In  conformity  to  them. 
Our  laws  presume  not  to  meddle  with  spirit- 
ualities; and  religious  societies  are  regarded 
by  them  but  with  an  eye  to  their  temporal 
consequences." 

In  Ellis  V.  Newbrough,  6  N.  M.  181,  2T  Pac. 
490,  it  was  held  that  a  declaration  In  an  ac- 
tion of  trespass  on  the  case  for  damages  for 
deodt,  allying  that  plaintiff,  who  was  a 
man  of  ordinary  nnderstandlng,  was  induced 
to  Join  a  religious  community,  one  of  the 
tenets  of  which  was  that  all  property  should 
be  held  in  common,  but  that  the  professed 
principles  of  the  commnnlty  were  not  fnllr 
pat  Into  practice,  did  not  state  a  proper 
cause  of  action. 

The  plaintiff  Is  not  In  this  court  by  guard- 
ian, and  the  presumption  follows  that  he  Is 
a  man  of  ordinary  Intelligence,  and  capable 
of  tftrmlDg  such  oplDlons  with  reference  to 
the  disposition  of  his  property  as  may,  in 
his  Judgment,  conduce  to  the  betterment  of 
his  s^ritual  as  well  as  temporal  welfare. 

The  eases  dted  by  ai^Uee,  where  Judg- 
ments on  a  count  in  indebitatus  assumpsit 
wm  upheld  on  appeal,  are  not  in  point; 
for  In  those  cases  a  clear  duty  on  the  part 
of  the  defendant  to  pay  was  shown,  from 
which  the  law  implied  a  promise  to  fulfill 
the  obligation.  No  such  showing  Is  made  in 
this  case. 

In  parting,  the  appellee  may  be  admonish- 
ed that  vanities  and  many  vexations  attend 
this  business  of  life.  He  may  apply  to  him- 
self a  great  part  of  St  Paul's  catalogue  of 
snfferings:  "In  Jonmeyings  often,  in  perils 
of  waters,  In  perils  of  robbers,  *  *  *  in 
perils  among  false  brethren;  in  weariness 
and  palnfulness,  In  watchlngs  oft«,  in  hun- 
ger and  in  thirst.  In  fastings  often."  Solaced 
with  the  thought  that  thereby  he  lay  up  to 
himself  treasures  in  heaven,  or,  as  a  great 
ptalloaopher  said,  "provided  such  possessions 
as  fear  neither  arms,  nor  men,  nor  Jove 
himself,"  the  law  of  man  cannot  aid  him. 
**0,  that  I  knew  where  I  might  find  him!" 
says  Job.  "Behold  I  go  forward,  but  he  is 
not  there;  and  backward,  but  I  cannot  per- 
celTe  him :  On  the  left  band  where  he  does 
his  work,  but  I  cannot  b^old  him ;  be  bid- 
eth  Umselt  on  tiie  rl^t  hand  that  I  cannot 
aes  him.'* 

Sndi  trtbolatlons  have  been  a  source  <HC 
pmrplexlty  tc  the  greatest  and  most  serene 
and  patlMit  minds,  and  a  cause  finr  great 
dispute  among  the  most  learned,  who  have 
been  never  suspected  either  of  inperstitlon 
or  enthusiasm.  Krery  man's  experience  must 
iutorm  him  in  this  mattsr,  thou^  It  is  very 
probable  that  this  may  happ»  differently  in 
different  constltutlona. 

The  soul  has  a  wonderful  pow&  of  pro- 
ducing her  own  eompanlons,  and  is  trans- 
ported into  a  thousand  scenes  of  her  own 


raisings.  As  Dryden  so  beautifully  ezpreaa- 
esit: 

"She  seems  alone 
To  wander  in  her  sleep  throng  ways  unknown, 
Ouidelesa  and  dark." 

The  record  in  the  cause  shows  that  ap- 
pellee revolted  from  the  Spiritual  Glass  at 
Tuma  some  time  during  February,  1912,  per- 
haps overlooking  the  admonition  in  the  sec- 
ond epistle  of  St  John:  "WhosoeTor  re- 
volte  th  and  continued  not  in  the  doctrine  of 
Christ  hath  not  God,  but  he  that  condnueth 
in  the  doctrine  hath  both  tlie  Father  and 
the  Son." 

One  remaining  matter  may  be  adverted  to. 
The  necessity  for  a  divine  revelation  Is  evi- 
dent from  the  universal  desire  for  It  The 
testimony  shows  that  this  Spiritual  Glass 
desired  revelations,  and  believed  such  would 
be  brought  by  the  ghosts  d  dead  men  speak- 
ing through  a  tin  horn  or  trumpet  The  spir- 
it at  times  spoke  to  the  class  throu^  the 
trumpet  and  this  circumstance  lately  caused 
appellee  to  feel  that,  perhaps,  it  was  of  the 
devil,  and  some  fraud  may  have  bem  prac- 
ticed. Such  a  matter  may  not  be  determined 
by  this  court  That  a  revelation  may  come 
through  a  trnmpet  hath  also  some  counte- 
nance In  the  Holy  Wrltli^;  for  St  John, 
the  Apostle,  says:  "In  the  days  of  the  sev- 
enth angel,  when  he  shall  begin  to  sound 
the  trnmpet,  the  mystery  of  God  shall  be 
finished,  as  he  hath  declared  by  his  servants 
the  prophets."  Many,  perhaps,  will  conceive 
the  impossibility  of  a  revelation  being  so 
afforded;  bnt  such  statement  must  be  in- 
terpreted by  the  reader  according  to  his  own 
judgment,  and  then  he  must  determine  for 
himself  whether  that  be  one  of  the  parts  in- 
spired by  God,  or  merely  emanating  from 
the  unaided  reason  of  tlie  writer.  We  can- 
not pretend  to  determine  It 

Upon  a  careful,  consideration  of  the  whole 
record,  we  cannot  conclude  that  the  appel- 
lee is  entitled  to  recover. 

The  Judgment  of  the  lower  court  must  ac- 
cordingly be  reversed,  with  Instructions  to 
vacate  the  Judgment  and  dismiss  the  action. 
It  is  BO  ordered. 

GUNmNGHAM  and  ROSS.  JJ..  concur. 


a*  Arfi.  440) 

STATB  V.  MIIiLBB. 

(Supreme  Court  of  Arlsona.   March  19,  1913.) 

CaiHiMAi.  Law  <|  1024*)— Apfbai>— Ac<)urr- 
TAL— State's  Right  to  Appeal. 

Penal  Code  1901,  I  1038,  provides  that  In 
■11  criminal  actiooa  the  territory  may  appeal 
on  questions  of  law  alone,  pronded  that  the 
Supreme  Court  Bhall  not  reverse  a  jodgment 
for  defendant  which  operates  as  a  bar  to  fu- 
ture proaecutioDs  for  the  offense ;  and  Const 
art.  2,  S  10;  declares  that  no  person  shall  be 
twice  pat  In  jeopardy  for  the  same  offense. 
Held,  that  secUon  1038  must  be  limited  to  the 
review  of  such  errors  only  as  may  occur  in  pro- 
ceedings before  legal  Jeopardy  attadies.  since  In 
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sase  of  u  acqoittal  qnestions  arising  in  tbe 

proceedings  after  jeopardy  attacbea  become  mere 
moot  gaeBtiona,  conoemiog  which  tbe  Supreme 
Court  lua  no  appellate  jurisdiction ;  there  be- 
inc  no  "action"  or  "proceeding"  tritUn  the  con- 
stitotional  provision  conferring  appellate  juris- 
diction after  judgment 

[Ed.  Note.— For  other  caseB,  aee  Criminal 
Law.  Cent  Dig.  |S  2599-2614;  Dec.  Dig.  | 
1024.*] 

Ai^teal  from  Superior  Court,  Navajo  Coun- 
ty;  Sidney  Sapp,  Judge. 

Jake  Miller  was  Indicted  for  murder  and 
acquitted,  and  the  State  appeals.  DlamiBsed. 

O.  P.  Bnllard,  Atty.  Oen.,  Leslie  C.  Hardy, 
Asst  Atty.  Oen.,  J.  £.  Crosby,  Go.  Atty.,  of 
Holbrook,  and  George  H.  Crosby,  Jr.,  of  Saf- 
ford,  for  tbe  State. 

BOSS,  J.  The  respondent  was  indicted  for 
tbe  crime  of  murder.  He  was  tried  by  a 
Jury  aud  acquitted.  While  testifying  In  his 
own  behalf,  on  his  cross-examlnatloD,  tbe 
district  attorney  asked  the  defendant  this 
qnestion,  "Have  you  ever  been  convicted  of 
ft  felony?"  An  objection  to  the  question  was 
sustained  by  the  trial  court,  and  the  defend- 
ant was  not  required  to  answer.  The  state 
has  appealed  from  this  ruling  of  the  court. 

Paragraph  1038,  Penal  Code  1901,  provides 
that  "In  all  criminal  actions  the  territory  may 
appeal  to  the  Supreme  Court  on  questions  of 
law  alone:  ♦  ♦  •  Provided,  that  the  Su- 
preme Court  shall  not  reverse  a  Judgment  in 
favor  of  a  defendant  which  operates  as  a 
b&i  to  future  prosecutions  for  the  offense." 

Territory  v.  Dowdy,  124  Pac.  894,  and  Ter- 
ritory v.  Gomez,  125  Pac.  702,  were  casea  ap- 
pealed to  this  court  by  the  prosecution,  after 
TerdictB  of  acquittal,  for  tbe  purpose  of  cor- 
recting prejudicial  errors  alleged  to  have 
been  committed  in  the  trial  court,  and  that 
a  correct  and  uniform  administration  of  the 
criminal  law  might  be  established. 

TbB  question  of  our  Jtirisdlctlon  in  those 
casea  was  not  raised  or  argued  by  counsel. 
It  was  passed  sub  sllentio.  But  some  time 
after  the  opinions  were  handed  down  in 
those  cases  our  attention  was  called  by  the 
attorneys  In  the  Dowdy  Case  to  the  decision 
in  United  States  v.  Evans,  213  U.  S.  297, 
29  Sap.  Ct  507,  63  L.  Ed.  803.  The  rule  an- 
nounced In  that  case  (to  which  we  shall  re- 
fer later)  has  prompted  us  to  fully  tnvestl- 
ffite  the  law  bearing  upon  the  questions  in- 
volved In  this  aM)eal,  and  we  shall  record 
our  conclusioiis  unembarrassed  by  the  deter- 
mlnattons  In  tbe  Dowdy  and  Gomez  Cases. 
In  those  cases  we  followed  the  practice  of 
the  territorial  Supreme  Court  (Territory  t. 
Monroe,  10  Ariz.  63,  85  Pac.  651)  and  as- 
sumed jurisdiction  as  a  matter  of  course. 

We  may  say,  in  the  language  of  the  court 
In  Cannon  t.  United  States,  116  U.  S.  55,  6 
Sup.  Ct.  278,  29  L.  Ed.  661 :  "The  question 
of  jurisdiction  was  not  considered,  In  fact, 
in  that  case,  nor  alluded  to  in  the  decision, 
nor  presented  to  the  court  by  the  counsel 


for  tlie  Uidted  States,  nor  referred  to  by 
thOT  party  at  the  argument  or  in  the  brieft." 

Tbe  defendant  In  thia  cas^  on  a  mflhieBt 
indlctmwt,  befwe  a  contpetent  court  and 
jury,  on  the  Issue  Us  guilt  or  limoomoe; 
was  acquitted.  That  en^  the  case,  ao  ftr 
as  he  was  concerned.  The  court  tliat  tried 
him  was  powerless  to  make  any  farther  or- 
der, except  one  of  discharge.  The  trial  court 
had  exlmusted  Its  Jurisdiction,  both  of  the 
person  and  the  subject-matter.  The  judg- 
ment of  acqidttal  was  flnaL  It  Is  made  so 
by  our  Constitution  (article  2,  i  10):  "No 
person  shall  *  *  *  be  twice  put  in  Jeop- 
ardy for  the  same  offense^" 

Nor  will  any  error  of  the  trial  court  in 
the  allowance  or  rejection  of  evidence  af- 
fect the  result  As  was  said  in  People  t. 
Terrill,  182  Cal.  497,  64  Pac.  894:  "In 
such  case  tbe  court  has  no  authority  to  or- 
der a  new  trial,  at  the  instance  of  tbe  prose- 
cution, for  errors  In  the  ruling  during  tbe 
progress  of  tlie  -trial ;  and  such  new  trial. 
If  granted,  would  be  vain  and  useless.  •  • 
The  rule  Is  that  if,  through  misdirection  of 
the  judge  in  matter  of  law,  a  verdict  Is  im- 
properly rendered,  it  can  never  afterwards, 
on  application  of  the  prosecution  in  any  form 
or  proceeding,  be  set  a8id&  1  BIsh.  Cr.  Law, 
S  665;  People  v.  Webb,  38  Cal.  467;  People 
T.  Horn,  70  Cal.  17,  11  Pac  470;  People 
Boberts,  114  Cal.  68,  46  Pac.  lOia" 

Under  this  rule,  which  is  the  law  In  the 
federal  courts  and  practically  all  of  tlie 
state  courts,  our  decision  upon  the  question 
as  to  whether  the  trial  court  erred  In  not  re- 
quiring the  defendant  to  answer  the  question 
propounded  can  have  no  effect.  Indeed,  par- 
agraph 1038  provides  that  there  shall  be  no 
reversal  of  a  judgment  In  favor  of  defoid- 
ant  which  operates  as  a  bar  to  future  prose- 
cutions for  the  same  offense. 

Then  we  are  asked  to  pass  upon  a  ques- 
tion of  law  that  Is  pertinent  to  no  issue,  and 
in  a  case  that  is  fully  determined  and  set- 
tled. Before  this  court.  It  la  purely  ex  parte 
The  defendant  has  lost  all  Interest  In.  It 
He  Is  as  Indifferent  as  to  the  outcome  of 
the  appeal  as  any  other  citizen,  and  baa  no 
more  right  to  appear  here  and  contest  the 
law  point  Indeed,  should  he  appear,  it 
would  be  only  as  amicus  curiae.  This  apathy 
on  Ms  part  was  evidenced  In  the  Dowdy  and 
Gomez  Cases  and  in  the  [Hresent  case.  The 
court  has  had  no  assistance  from  defendant's 
counsel  in  either  case  by  way  of  briefs  or 
arguments.  While  the  evident  purpose  of 
the  statute,  as  shown  by  Its  language,  is  to 
establish  a  correct  and  uniform  administra- 
tion of  the  criminal  law,  it  seems  to  us  that 
It  Is  not  calculated  to  effectuate  that  pur- 
pose, unless  the  court  Is  aff<Mrded  the  as- 
sistance oi  couns^  on  both  sides  of  the 
question.  The  Constitution  gives  this  court 
appellate  jurisdiction  'Hn  oU  aeUtm$  and  pro- 
ceedinot,"  except  dvll  actions  at  law,  whoe 
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the  amount  ioTolved  does  not  exceed  9^30. 
"Without  undertaking  to  define  an  "action"  or 
"proceeding,"  suffice  it  to  say  that  they  im- 
ply a  subject-matter  to  be  litigated,  and 
parties  plaintiff  and  defendant  1  Oyc.  720 
et  eeq.  And  while  a  contest  in  court  to  as- 
sert rights  or  prevent  wrongs  is  proi>erly  des- 
ignated an  "action"  until  Judgment,  not  so 
thereafter,  "for  the  Judgment  ends  the  action 
— jus  prosequendl  in  Judido."  1  Cyc.  716. 
Bolton  V.  Ijinsdown,  21  Mo.  399.  We  there- 
fore conclude  that  we  hare  no  "action"  or 
••proceeding'*  before  us  on  this  appeal,  but 
purely  an  abstract  question  of  law. 

In  the  case  of  United  States  v.  Evans,  su- 
pra, the  Supreme  Court  had  before  It  pre- 
cisely the  same  question  on  an  appeal  from 
the  District  of  Columbia,  The  statute  allow- 
ed the  United  States  or  the  District  of  Co- 
lumbia the  same  right  of  appeal  as  was  giv- 
en to  the  defendant,  and  provided  that  a 
verdict  for  the  defendant  should  not  be 
set  aside.  That  court.  In  refusing  to  take 
Jurisdiction,  said:  "The  appellee  In  such  a 
case,  having  been  freed  from  further  prose- 
cution by  the  verdict  in  bis  favor,  has  no 
interest  In  the  question  that  may  be  deter- 
mined In  the  proceedings  on  appeal,  and  may 
not  even  appear.  Nor  can  his  appearance  be 
enforced.  Without  opposing  argument,  which 
is  so.  important  to  the  attainment  of  a  cor- 
rect conclusion,  the  court  is  called  upon  to 
lay  down  rules  that  may  be  of  vital  interest 
to  persons  who  may  hereafter  be  brought  to 
trial.  All  such  persons  are  entitled  to  be 
heard  on  all  questions  affecting  their  rights, 
and  it  is  a  harsh  rule  that  would  bind  them 
by  dedrions  made  In  what  are  practically 
'moot'  cases,  where  opposing  views  have  not 
been  presented." 

In  State  v.  Jones,  22  Ark.  332,  a  like  view 
Is  e^ressed,  wherein  it  la  said:  "It  must  be 
apparent  to  every  lawyer  that  If  snch  [wlnta 
of  law  are  to  be  adjudicated  as  can  be  re- 
served in  criminal  cases,  without  regard  to 
their  application  in  the  case  In  which  they 
are  made,  and  especially  if  to  be  considered 
here,  as  this  is  presented,  without  argument, 
and  without  the  assistance  of  counsel,  sndi 
adjudications  will  t>6  very  unsatisfactory  as 
abstract  legal  expositiims,  and  of  but  little 
authority  in  cases  whose  decision  does  in- 
volve the  honor  and  dignity  of  the  state  and 
the  lite  and  liberty  of  those  who  owe  alle* 
glance  to  its  laws.  Questions  of  law  that  are 
reserved  by  the  state  in  the  trial  of  a  case 
that  puts  the  life  or  Ilbaty  of  a  defendant 
In  Jeopardy  are  as  much  absb'act  qaestions 
as  if  the  circuit  court  should  ask  this  court 
how  to  apply  the  law,  and  what  the  law  is, 
upon  any  anticipated  or  supposable  state  of 
facts  t^at  may  come  under  their  review." 

Onr  statute,  in  so  tar  as  the  question  be- 
fore us  is  concerned,  seems  to  be  like  the 
California  statute*  (article  2068.  {  481,  vol. 
1,  p.  299,  Hlttell's  Digest),  and  In  the  case 


of  People  V.  Webb,  3S  Cal.  467,  480,  th6  court 
said:  "And,  further,  the  correct  interpreta- 
tion of  our  statute  giving  .to  the  prosecutor 
a  right  to  his  bill  of  exceptions  and  appeal, 
when  construed  with  reference  to  this  provi- 
sion [twice  in  jeopardy  provision]  of  the  Con- 
stitution, must  be  understood  to  have  refer- 
ence to  snch  errors  only  as  may  ocmr  in  the 
proceedings  before  the  1^1  jeopardy  at- 
taches." 

Such  a  construction  of  our  statute  does  no 
violence  to  Its  language  and  accords  it 
meaning  in  line  with  the  spirit  and  letter  of 
our  Constitution  and  the  decided  cases  of  the 
courts  of  the  land. 

Since  the  decision  in  the  Webb  Case,  the 
Legislature  of  California  has  amended  the 
law  of  that  state,  so  as  to  permit  the  prose- 
cution to  appeal  from  orders  setting  aside 
the  Indictment  or  information,  or  sustaining 
the  demurrer  thereto,  or  granting  a  new' 
trial,  or  arresting  Judgment  or  an  order  aft- 
er judgment  affecting  substantial  rights  of 
the  people  (Cal.  Penal  Code,  8  1238),  and 
eliminated  the  right  of  appeal  after  a  ver- 
dict of  acquittal.  It  Is  clear  to  our  minds 
that  this  Is  as  far  as  the  L^lslature  may  go 
in  according  appeals  to  the  prosecution  un- 
der our  Constitution. 

We  therefore  hold  that  we  have  no  juris- 
diction to  entertain  this  ai^)eal,  and  it  is 
dIsmUaed. 


PRANKMN,  a  J., 
J.,  concur 


and  OUNNINOHAM, 


(72  Wash.  <»} 

CHENEY  et  ux.  v.  KINO  COUNTY  et  aL 
(Supreme  Court  of  Washington.   March  20, 

Municipal  Cosfobations  (J  657*)— Streets 

—Vacation. 

Where  there  was  not,  within  five  years  aft- 
er a  tract  was  platted  and  dedicated,  any  use 
of  a  street  shown  thereon  except  that  existing 
footpaths  following  the  general  course  of  the 
platted  way  continued  to  be  occasionally  used, 
the  platted  way  was  not  open  for  public  travel, 
and  hence  was  vacated  under  Rem.  &  BaL  Code, 
i  5673,  providing  that  any  coun^  road  which 
remains  unopened  for  public  use  for  five  years 
after  authority  Is  granted  for  opening  it  shall 
become  vacated. 

[Ed.  Note.— !For  other  cases, 'see  Munlcii 
Corporations,  Cent  Dig.  K  722,  844,  14 
1498 :  Dec.  Big.  f  6B7.*] 

Department  2.  Aj^raal  from  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  W.  D.  Cheney  and  wife  against 
Ktag  County  and  oUiers  as  Conn^  Oommls- 
stMiers.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

John  F.  Murphy  and  M.  H,  Ingersoll,  both 
of  Seattle  (Aubrey  Levy,  of  Seattle,  of  coun- 
sel), for  appellants.    Brightman  &  Tennaut,. 
of  Seattle,  for  respondents. 

FULLEBTON,  J.  On  August  4,  1890,  Jo- 
seph W.  Range  and  wife,  beln^  then  th^ 
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ownen  of  certain  land  sftnated  In  the  body 
of  King  comity,  state  of  Washington,  and 
without  the  Umtts  of  any  Incorporated  dty 
or  town,  lAatted  the  same  into  blodcs,  lots, 
streets,  and  all«ys  as  a  town  site,  filing  for 
recoid  with  tike  county  auditor  a  plat  there- 
of on  August  9,  1890.  A  street  12  feet  in 
vrtdth  is  shown  on  the  recorded  plat  u  ly- 
ing between  blodcs  1  and  2.  This  12-foot 
way  does  not  paiiallel  Uie  other  streets 
shown  on  idat,  but  runs  diagonal  there- 
to^ following  approximately  the  general  di- 
rectlou  of  the  shore  line  of  Lake  Washing- 
ton, on  which  the  platted  land  borders. 
Some  five  or  six  years  prior  to  the  com- 
mencement of  the  innsent  actton,  the  re- 
spondents acquired  by  mesne  coDToyancea 
team  the  dedicators  of  the  plat  a  tract 
described  by  metes  and  bonnds  vrbSxSi  in- 
cluded practtcaUy  all  ct  tbe  north  bait  of 
block  2,  all  that  part  of  the  north  half  of 
block  1  lying  above  the  'lilgh-water  line  of 
Lake  Washington,"  and  all  of  the  12-foot 
way  lying  betweoi  these  parts  of  tAodsM  1 
and  2.  Shortly  after  purchasing  the  prop- 
erty the  respondents  b^n  improving  the 
same,  and  at  the  time  of  the  present  action 
had  highly  improved  tbe  property,  fitting 
It  np  as  a  country  home  at  a  cost  of  many 
thonsands  of  dollars.  In  September,  1911, 
the  aHKllanta,  who  are  comity  officers  of 
King  county,  Wash.,  conceived  the  12-foot 
way  to  be  a  public  highway,  and  threatened 
to  ent^  upon  the  ref^Ktndoits*  Inclosure  and 
open  the  my  to  public  travel.  This  action 
was  thereupon  begun  to  enjoin  them  from 
so  doing.  The  respondents  had  Judgment 
below,  and  this  appeal  followed. 

The  statute  relating  to  the  vacation  of 
highways  by  nonnser  (Bern.  &  BaL  Code,  f 
6673)  provides  that  if  any  county  road,  or 
part  thereof,  which  remains  unopened  for 
public  use  for  a  space  of  five  years  after  the 
authority  for  opening  the  same  la  granted, 
shall  become  vacated,  and  the  right  to  opra 
It  is  barred  by  lapse  of  tlma  In  Murphy 
V.  King  County,  46  Wash.  587,  88  Fac.  1116, 
we  held  that  this  provision  of  the  statute 
applied  to  platted  streets  In  unincorporated 
towns  which  are  under  the  supervision  and 
control  of  boards  of  county  commissioners. 
The  sole  question  presented  by  this  record 
is,  ther^ore:  Was  this  way  opened  for 
public  travel  within  five  years  after  the  ded- 
ication of  the  plat? 

The  evidence  falls  to  show  any  formal 
oiKnlng  of  the  way  by  the  road  supervisor 
or  any  other  of  the  corporate  authorities  of 
King  county.  At  the  time  the  land  was  plat- 
ted, there  were  footpaths  along  the  lake 
shore  which  followed  the  general  course  of 
the  platted  way.  These  paths  were  undoubt- 
edly used  for  some  time  after  the  making  and 
dedication  of  the  plat,  and  to  some  degree 
at  least  down  to  the  time  the  respondent 
purchased  the  property  In  question  and 
erected  his  Indosures ;  but  the  evidence  cou- 


Tlneei  ns  that  Hvxb  new  was  any  iqpeniBg 
at  the  way  to  the  public  or  any  travel  npon 
It  as  a  pabllc  way,  or  any  tranl  at  aU,  ei- 
0^  sudi  as  occurred  indAntally  by  the 
following  of  tb»  old  paths.  This  was  dear- 
ly insuffldsnt  to  constltate  an  opening  of  ttu 
way  such  as,  the  statute  contemplates,  and 
since  more  than  five  years  elapeed  between 
the  time  of  the  dedication  of  tbe  way  and 
the  time  the  attonpt  to  open  it  was  made  bj 
the  present  county  offlours,  the  right  to  open 
It  is  barred  hy  lapse  of  time. 

Tbe  ^ipellants  cite  cases  to  the  efltect 
Oiat  a  hl^way  will  not  be  deeoMd  aban- 
doned  merely  because  the  travel  on  some 
part  of  it  diverts  In  plaoM  from  the  platted 
or  marked-out  way.  Bnt  we  may  concede 
the  authori^  of  the  princttto  annonnoed  In 
these  cases  without  denying  die  oondaslOD 
we  have  reached  on  the  qnestlon  at  bmae. 
These  cases  have  reference  to  actually  opened 
ways  in  which  the  travel,  because  of  some 
natural  obetructlonB,  has  deviated  from  tbe 
lald-out  way.  Bnt  in  the  case  at  bar,  as 
we  say,  the  way  was  neither  formally  opoi- 
ed  for  travel,  nor  was  It  ever  traveled,  ex- 
cept as  Incidental  to  Uie  fact  that  it  was 
laid  out  In  part  over  an  odstlnc  travded 
way. 

The  judgment  Is  affirmed. 

MOUNT.  MAIN,  MOBBIS,  and  ELLIS. 

JJ.,  concur,   

"""^         (71  Wluh.  «n 
EALKB  St  ox.  V.  PUGBT  SOUND  BRIDGE 
ft  DREDOINQ  GO. 

(Supreme  Court  of  Washington.  Uardi  20^ 
1918.) 

1.  Afpeai.  AHn  Ebbob  (I  868*)— Iiaw  ov  vm 

Case. 

A  rulins  of  the  trial  court  that  a  munici- 
pal corporauon  U  not  liable  for  damagev  re- 
sult! n«  from  flllloE  in  lowlands,  not  appealed 
from.  Is  the  law  oi  the  case. 

[Ed.  Note.— For  other  caaes,  ae*  Appeal  and  Er- 
ror, Cent  Dig.  |S  1624,  3406 ;  Dec.  IMc  |  8S3.*] 

2.  MUKICIPAI.    CoBPOaATIOETS    (|  697*)— Po- 

LioK  PowBB  —  Fnxina  in  Low-Lnao 
Obound. 

It  is  within  tlte  poUce  power  of  tiie  dtr 
to  fill  low-lying  ground  when  neoessary  to  pro- 
tect the  health,  comfort,  and  ctmvenlencs  as  tiic 

municipality. 

[EM.  Note.— For  other  caaes,  aee  Hnnlcipal 
CorporatiooB,  Cent  Dig.  H  1325,  1854;  Dea 
Dig.  i  B97.*i 

8.  Nbouobkob  <|  11*>-Wiu.fui.  Vaxjix. 
Negligence  Implies  a  willful  fault 
[Ed.  Note^For  other  cases,  see  Negligence, 
Cent  Dig.  118;  Dec  Dig.  |  II.*] 

4.  UUNICIFAL  Gobpobatioits  (f  761*>— POB- 
I.IO  IlCPBOVBUBNT— IhJUBT    TO  ABDTTINO 

Pbopbbtt— Llabiutt  or  Oontbactob. 
When  a  city.  In  filling  in  low-lying  ground, 
furnishes  to  the  contractor  doing  the  work  de- 
fective plans,  and  directs  and  controls  the  work 
by  which  abutting  property  is  damaged  by  tbe 
overflow  of  water,  the  contractor  ia  not  an  in- 
dependent contractor,  and  ia  not  liable  when  he 
la  not  negligent 

[EM.  Note.— For  other  essea,  see  Mnnldpsl 
Corporations,  Cent  Dig.  H  1680-168:2;  Dee. 
Dig.  S  751.*] 
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DQHiTtmeat  1.  Aiipeal  from  Sni^^lor  Court, 
Thurston  Oonn^ ;  John  R.  Mltcbell,  Judge. 

Action  by  C  F.  Kaler  and  wife  against  tlie 
Paget  Sound  Bridge  &  Dredging  Oompony. 
From  a  Judgment  for  pininMir*.  detenrtant  ap* 
peals.  Reversed,  and  suit  dlamlaaed. 

Joton  W.  Roberts  and  Geo.  Bplrk,  both 
ot  Seattle,  for  appelant  Ttaoa.  M.  Vance 
and  Harry  L.  Parr,  botb  of  Olympla,  for 
n^iondenti. 

CHADWICK,  J.  This  Is  a  suit  growing 
out  of  a  municipal  Improvenient  In  the  city 
of  Olympla,  and  known  locally  as  the  Swan- 
town  fllL  The  work  was  done  under  an  In- 
Tocatlon  of  the  police  power  of  the  city;  the 
ordinance  reciting  that  it  was  ''necessary 
and  expedient  on  account  of  the  public 
health,  sanitation,  the  general  welfare  and 
the  general  Improvemoit  of  the  property  lo- 
cated within  the  boundaries"  of  the  district, 
which  are  described  In  the  ordinance.  Two 
lots  and  a  fraction,  which  were  included  In 
the  tmprorement  district,  are  owned  by  the 
plaintiffs.  When  the  fill,  which  was  made 
by  a  hydraulic  dredger  with  sltt  and  sand 
from  the  bottom  of  the  bay,  had  so  far  pro- 
gressed as  to  come  up  to  idaintlffs'  property, 
they  asked  and  were  granted  the  right  to 
take  a  part  of  their  property  out  of  the  dis- 
trict They  undertook,  at  their  own  expense^ 
to  build  a  bulkhead  along  the  line  agreed  up- 
on. The  material  used  was  old  bridge  floor- 
ing, which  was  placed  against  some  fence 
poBta  As  the  work  progressed,  this  gave 
way.  A  new  line  was  agreed  upon  and  a 
new  bulkhead  put  in.  The  salt  water  and 
allt  ran  through  and  orer  the  barrier  and  did 
considerable  damage  to  the  property  of  the 
plaintiffs.  A  trial  was  bad  and  a  verdict  in 
the  sum  of  $S00  was  returned  In  plaintiffs' 
faTor.  The  dty  was  made  a  party  to  the 
Boit;  but  It  appearing  on  the  trial  that  no 
claim  had  beoi  presented  within  the  time 
fixed  by  law  for  the  presentation  of  claims. 
It  was  dismissed  out  of  the  case,  and  title 
trial  proceeded  against  the  dredging  company 
alona 

It  Is  not  dmled  that  the  ordtoanoe  and 
contract  under  whidi  the  work  was  done 
provided  that  it  should  be  done  strictly  in 
accordance  with  the  plans  and  specifications 
fUmlsbed  by  the  dty  and  under  the  direction 
of  the  dty  engineer,  and  the  testimony  shows 
tliat  the  dianges  made  were  sanctioned  by 
that  <Acer.  One  other  fact  material  to  our 
discussion  is  that  the  property  of  the  idaln- 
tlffs  was  bounded  on  the  north  by  a  street, 
and  on  the  west  and  south  by  property  still 
within  the  improTement  district,  and  which 
the  dredging  company  was  bound  to  fill  un- 
dei  its  contract 

[1]  Xlie  arguments  of  couns^  as  set  forth 
In  the  briefs,  han  taken  wide  range;  but 
the  case,  in  so  far  as  the  liability  of  the  ap- 
pellant is  concerned,  can  be  quickly  deter* 
mined  bjr  rtf  erence  to  amiw  of  the  cases  han- 


tofwe  dedded  by  this  court,  and  to  ona  or. 
two  fundamental  jvlndples.  One  of  the  mg- 
gestlons  made  by  respondents,  and  which 
should  be  flrst  determined.  Is  that  there  has 
been  a  taking  and  damaging  within  the 
meaning  of  the-  Constitution  (jutide  1,  I  16), 
for  which  they  are  eiUltled  to  compensation; 
that,  the  dty  being  a  treq)aBser,  appellant 
could  not  escape  liability  because  It  had  a 
contract  to  do  tiut  which  was  unlawful. 
Whether  the  damage  suffered  by  respondents 
Is  such  an  Injury  aa  would  sustain  a  recovery 
under  the  Constitution,  and  to  whldi  the  spe- 
dal  statute  covering  the  preeentatlon  of 
dalms  would  not  amply,  is  a  question  that  can- 
not now  be  raised.  Whatever  the  law  may  be, 
the  trial  court  held  that  the  dty  was  not  lia- 
ble ;  and  no  appeal  having  bem  taken  from 
that  order  It  has  become  the  law  ot  the  case 
(S  Gyc.  TOl),  and  reoponduits  must  recover 
from  the  apjpellant.  If  at  all,  upon  other 
grounds. 

[13  This  court  has  held  that  tt  Is  within 
the  police  power  of  the  dty  to  flll^ov-lylng 
ground,  when  neoessaiy  to  protect  the  health, 
comfort,  and  cravenienoe  of  the  municUial- 
ity,  and  that  any  otmaequentlal  dam^  suf- 
fused because  thereof  is  In  due  iwoceesof  law. 

•  *  It  would  be  manifestly  dwtmcttve 
to  the  advancement  m  devd<^naat  of  organ- 
ised oommunlties  to  pat  the  paUlc  to  the  bur- 
<l&i  of  r«kdtting  compensation  to  micv  or  to 
many,  when  the  Individual  use  li,  or  mig^t 
b^  a  menace  to  the  health,  morals^  or  peace 
ot  the  whole  community."  Bowes  v.  Aber- 
deen, 68  Wash.  fiSS,  100  Faa  8fl&.  A  proceed- 
ing in  all  toapects  similar  to  the  tme  under 
dlscnsBton  bM  been  passed  by  this  court  as 
possessing  no  legal  Ihflrmlty.  Martin  v. 
Olympla.  69  Wash.  28,  124  Pac.  214.  Conse- 
quently, the  dty  counsel  having  determined 
that  it  was  necessary  to  fill  and  improve  the 
property  of  these  respondoits,  no  damages 
could  have  been  recovered  If  the  dty  had 
made  the  improvement  In  accordance  with 
the  original  plan.  While  the  dty  can  im- 
prove property  within  tbe  unsanitary  district 
as  determined  by  Uie  ordinance.  It  does  not 
follow  that  it  can  damage  abutting  property. 
"L^telation  tending  to  the  i«eservatton  of 
the  public  health  is  favored  by  the  oourts, 
and  Is  regarded  as  a  power  Inherent  in  a 
munidpal  corporation  where  population  Is 
congested.  28  Cyc.  709;  Qundling  v.  Chi- 
cago. 176  IlL  340,  52  N.  B.  44,  48  U  R.  A.  230. 
But  the  power  must  be  exercised  within  a 
proper  limit — ^in  this  case  the  filling  at  the 
distrlctr— and  when  the  dty  goes  beyond 
that  limit  the  Legislature  should  provide, 
and  it  has  In  this  case  provided,  for  compen- 
sation to  tliose  whose  property  stands  in  the 
way.  If  it  did  not  it  would  result  in  the  con- 
fiscation of  unoffending  property."  State  ex 
rel.  SUlding  v.  Aberdeen.  B8  Wash.  562,  100 
Pac  879.  See^  also,  Donofrlo  v.  SeatUe,  129 
Pac:  1094;  Feny-Leary  Land  Go.  v.  Holt  ft 
Jeffery,  08  Wash.  684, 102  Pac  446;  Olson  v. 
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Seattle,  30  Wash.  687,  71  Pac.  201;  State  ex 
rel.  Smith  v.  Superior  Coort,  26  Wash.  278, 
66  Pac.  385.  When  the  dty,  acting  through 
Its  -  engineer,  he  having  authority  to  exctmpt 
property,  excluded  a  part  of  respondents' 
property,  and  drew  new  lines-  around  it,  it 
made  the  excluded  Ipts  abutting  property; 
and  it  would  become  liable  for  such  damages 
as  might  result  to  the  abutting  property 
from  the  manner  In  which  the  work  was 
done.  Now,  admitting,  without  deciding,  that 
there  was  such  damage  for  which  the  city 
could  have  been  held,  the  question  remains 
whether  the  dty,  which  furnished  the  plan 
of  the  work  and  directed  It  in  all  particulars, 
having  been  dismissed  out  of  the  case,  its 
contractor  is  liable.  The  negligence,  If  any, 
upon  which  a  right  of  recovery  could  have 
been  predicated,  was  the  omission  of  the  city 
to  provide  an  adequate  plan,  or  to  make 
proper  provision  for  carrying  away  the  water 
and  silt  which,  in  the  natural  order  of  things, 
would  seep  through  and  over  the  bulkheads, 
and  to  care  for  the  water  that  flowed  from 
an  artesian  well  which  was  on  the  premises. 
Because  of  these  omissions  water  was  left 
standing  on  the  lots,  and  trees  and  vegetation 
were  killed.  It  is  not  shown  that  appellant 
has  in  any  manner  violated  its  contract  with 
the  city,  or  has  failed  to  follow  the  plans 
and  specifications,  or  refused  to  obey  the 
orders  and  directions  of  the  city  engineer. 

[3, 4]  Negligence  implies  a  willful  fault. 
In  keeping  with  this  principle  It  has  been 
held  by  this  and  generally,  by  other  courts 
that,  where  the  fault  lies  in  the  plan  fur- 
nished by  the  superior,  and  the  work  Is 
done  under  his  direction,  the  contractor  is 
not  liable,  in  the  absence  of  negligence.  If 
negligent,  he  is  held  for  his  negligence,  and 
not  as  a  trespasser.  This  case  in  principle 
and  In  many  of  Its  facts  la  not  unlike  the 
case  of  Qulnn  v.  Peterson  Ca,  69  Wash.  208, 
124  Pac.  602,  where  a  reooreiy  was  denied. 
In  Potter  t.  Spokane,  63  Wash.  267, 115  Pac. 
17^  it  appeared  tlut  the  damage  for  which 
a  recovery  was  aoaght  was  caused  by  a  de- 
fteUve  bulfehead.  It  was  held  that,  the  plan 
being  at  fault,  tbe  contractor,  who  had  done 
the  work  under  a  contract  which  "provided 
that  the  work  should  be  performed  accord- 
ing to  certain  plans,  and  spedflcatlons  de- 
scribed In  the  contract,  and  should  be  under 
the  Bupervialon,  direction  and  control  of  the 
board  of  public  works  of  the  city,  and  its 
representative,  tlie  city  ens^eer;  and  that 
in  case  of  Improper  construction  and  non- 
compliance with- the  contract,  the  board  had 
the  right  to  order  a  partial  or  entire  recon- 
struction of  the  work,  or  to  declare  the  con- 
tract forfeited  and  relet  the  same  to  an- 
other contractor,  and  to  adjnst  the  differ- 
ences that  should  arise  between  the  dty 
and  the  contractor  by  reason  of  tbe  ebanga" 
— was  not  liable. 

The  liability  of  the  contractor  was  not 


expressly  passed  on  In  that  case  or  in  Coop- 
er V.  Seattle,  16  Wash.  462,  47  Pac.  887,  58 
Am.  St  Rep.  46,  hut  It  would  seem  to  fol- 
low from  the  reasoning  of  the  court  that 
the  general  rule  would  have  been  applied, 
if  it  had  been  necessary  to  a  decision.  Pe- 
ter Casassa  brought  suit  against  the  city 
of  Seattle  and  the  Lewis  &  Wiley  Company, 
contractors,  for  damages  from  slides  suffered 
because  of  insufficient  slopes  to  sustain  a 
street  grade.  The  city  was  hdd,  but  the 
contractor  was  exonerated;  it  appearing  that 
the  work  was  done  nnder  the  direction  of 
the  city,  and  that  there  was  no  sufladent 
evidence  of  negjlgence  to  charge  the  contract- 
ing company,  Casassa  v.  Seattle,  66  Wash. 
146,  119  Pac.  13.  The  general  rule  as  found 
by  Mr.  Dillon  is  thus  stated :  "Where  a  dty, 
actinff  icitliin  its  general  powers,  contracts 
for  the  grading  of  a  public  street,  and  In  ac- 
cordance with  the  conditions  of  the  contract 
and  the  law  prescribing  the  same  the  work 
is  done  under  the  Immediate  supervision  of 
certain  officers,  whose  official  duty  it  Is  to 
superintend  the  work,  and  the  damages  re- 
sult, not  from  any  negligence  or  wrongdoing 
of  tbe  contractors,  but  from  the  performance 
of  the  work  In  the  manner  required  by  tbe 
contract,  the  contractors  are  the  agents  of 
the  dty,  and  the  dty  ia  liable  for  such  dam- 
ages." 4  Dillon,  Mun.Corp.  {5th  Ed.)  1655n; 
28  Cyc.  1280.  We  conclude  that  appellant 
was  not  an  independent  contractor,  and  that 
the  liability  for  the  damages  sustained  rest- 
ed upon  the  dty,  and  not  upon  appellant 

We  shall  not  discuss  the  other  questions, 
some  of  which  might,  in  any  event,  call  for 
a  new  trial,  as  the  foregoing  Is  determina- 
tive of  the  case. 

Reversed,  with  instructions  to  ^Hgmtm  the 
suit 

CROW,  O.  J.,  and  GOSS),  PABKBB,  and 
MOUNT,  13^  concur. 

(n  wutL  4S1) 

GATES  V.  SHAFFER. 

(Supreme  Court  of  Wssbington.    Blarch  15, 
1913.) 

LaiiTATioN  or  Acmoira  (|  72*)— Sbddctiox 

—  ACItON  TOB  DaICAGBS — "AOK  OF  MaJOB* 

ITT." 

Under  Rem.  &  Bat  Code,  I  159,  provid- 
ing that  the  three-year  Umitation  period  for 
tbe  bringiog  of  an  action  for  sednctim  afaiUl 

Dot  commeDce  to  run  while  the  person  enticed 
to  bring  the  action  is  under  ttie  age  of  21 
years,"  a  female  may  bring  euch  an  action  at 
any  time  within  tbe  three,  years  after  she  be- 
comes 21  years  of  a^;  the  words  Quoted  not 
meaoiug  "age  of  majority,"  which,  by  sectioik 
8743,  ifl  fixed,  in  the  cose  of  a  female*  at  the 
end  of  her  eighteeath  year. 

[Ed.  Note.--For  other  cases,  see  limitation 
of  Actions,  Cent.  Dig.  H  890-893;  Dec;  Dis. 
I  72.*] 

Department  2.  Appeal  trom  Sup^or 
Ooozt,  Chebalis  County ;  Ben  Sheds,  Judge. 

Action  by  Oma  Gates  against  Fnnk  Shnf. 
fer.    From  a  Judgm^it  dismissing  tbe  oom- 


•For  otb«r  emn«  m  iftin*  topto  and  lecUon  NUMBBB  In  Dec.  Dig.  tt  Am.  Dig.  Ktjr-No.  BstIm  *  Rcp'r  iodasas 

Digitrzed  by  Google 


Wtslk) 


HOBTOK  T  OBEaON-WASHlNOTON  K.  A  SAYiaATIOlT  00. 


897 


plaint,  pblntifl  aiypeals.  Reversed  and  re- 
manded. 

Dan  Pearsall  and  A.  Emerson  Cross,  both 
of  Aberdeen,  for  appellant  Jas.  P.  H.  Cal- 
lahan, of  Hoguiam,  for  respondent. 

rULl*^TON,  J.  The  appellant  Institut- 
ed this  action  against  the  respondent  to  re- 
cover damages  for  her  own  seduction.  A  de- 
murrer to  her  complaint  was  Interposed  and 
sustained,  and  upoo  her  election^ to  stand  on 
the  complaint  Jud^ent  of  dismissal  was  en- 
tered against  her.  From  this  judgment,  she 
appeals. 

Hie  trial  court  sustained  the  demurrer  to 
the  complaint,  on  the  ground  that  the  ac- 
tion had  not  been  commenced  within  the 
time  limited  by  law.  It  appears  from  the 
complaint  that  the  acts  of  seduction  took 
place  In  February,  1908;  that  the  appellant 
reached  the  age  of  21  years  on  March  30, 
1911;  and  that  the  action  was  begun  by  the 
filing  of  a  complaint  on  February  1,  1912. 
The  court  ruled  Uiat  the  action,  to  be  with- 
in the  statute,  should  have  been  commenced 
within  three  years  after  March  30,  1908,  the 
time  when  the  appellant,  according  to  the 
dates  given  In  her  complaint,  arrived  at  the 
age  of  18  years. 

The  chapter  of  the  Code  prescribing  the 
period  of  limitations  of  action  provides  that 
an  action  for  seduction  shall  be  begun  with- 
in three  years  after  the  cause  of  action  ac- 
crues. Rem.  &  Bal  Code,  S  159.  It  also 
provides  that  If  a  person  entUled  to  bring  an 
action  mentioned  In  that  chapter  shall  "be 
at  the  time  the  cause  of  action  accrued,  ei' 
ther  under  the  age  of  twent>  -one  years,  or" 
under  certain  other  disabilities  mentioned, 
"the  time  of  such  disabilities  shall  not  be  a 
part  of  the  time  limited  for  the  commence- 
ment of  the  action."  Id.  |  169.  With,  refer- 
ence to  the  persona  who  may  maintain  an 
action  for  seduction,  the  Code,  after  provid- 
ing that  such  an  action  may  be  maintained 
by  a  fath»,  or,  in  case  of  his  death  or  de- 
sertion of  bis  family,  by  the  mother,  for  the 
seduction  of  a  daugliter,  and  by  a  guardian 
tor  the  seduction  of  his  ward,  further  pro- 
vides: "Sec.  186.  An  unmarried  female  over 
twenty-one  years  of  age  may  maintain  an 
action  as  plaintiff  for  her  own  seduction, 
and  recover  therein  such  damages  as  may  be 
assessed  In  her  farOr;  but  the  prosecution 
of  an  action  to  judgment  by  the  father; 
mother,  or  guardian,  as  prescribed  In  the 
preceding  section,  shall  be  a  bar  to  an  ac- 
tion by  such  unmarried  female." 

The  Code  also  provides  (section  8748): 
"Males  shall  be  deemed  and  talcen  to  be  of 
full  age  for  all  purposes  at  the  age  of  twenty- 
one  years  and  upwards;  females  shall  be 
deemed  and  taken  to  be  of  full  age  at  the 
age  of  eighteen  years  and  upwards." 

It  was  the  opinion  of  the  trial  court  that 
the  words  "twenty-one  years,"  where  tbej 


occurred  In  sections  169  and  18^  from  wUch 
we  have  quoted,  should  not  be  construed  lit- 
erally,  but  rather  as  meaning  "age  of  major- 
ity" ;  and  since  a  female  In  this  state  reach- 
es file  age  of  majority  at  the  end  of  ber 
^hteenth  year  the  statnte  of  limitations  re- 
lating to  an  action  for  seduction  runs  from 
that  period,  and  not  from  the  end  of  her 
twenty-flrst  year,  as  the  statute  seems  to 
Imply. 

But  we  are  not  able  to  give  the  statute  this 
construction.  Did  the  section  of  the  statnte 
relating  to  personal  dlsabilitlea  stand  alone, 
there  would  be  reason  for  the  holding, of 
the  trial  judge,  since  that  particular  sec- 
tion Is  general,  and  applies  to  males  as 
as  females,  and  to  a  variety  of  ac- 
tions otho:  tiian  actions  for  seduction.  But 
this  Is  not  true  of  the  section  last  dted. 
That  section  api^es  only  to  females,  and 
only  to  the  action  for  seduction.  It  contains 
the  grant  of  authority  to  bring  snch  an  ac- 
tion. Since,  at  common  law,  a  woman  who 
had  been  seduced  could  not  malntiiln  an  ac- 
tion In  damages  against  her  seducer,  except, 
perhaps,  where  the  relation  of  guardian  and 
ward  existed  between  the  seducer  and  the 
seduced,  the  right  to  maintain  the  action  in 
cases  like  the  one  before  us  exists  only  in 
virtue  of  the  statute.  Being  a  question  of 
statute  solely,  the  L^lslature  could  annex 
snch  limitations  to  the  rl^t  as  It  pleased; 
and  since  it  has  provided  that  such  an  action 
can  be  maintained  only  by  an  unmarried  fe- 
male over  the  age  of  21  years  we  do  not 
think  the  conrto  should  prescribe  a  differ- 
ent limitation. 

The  Judgment  appealed  from  is  reversed 
and  the  cause  remanded,  with  instructions 
to  overrule  the  demurrer,  and  proceed  to  a 
hearing  of  the  cause  upon  the  merits. 

CROW,  a  J.,  and  MAIN,  MORRIS,  and 
ELUS,  33>,  concur. 

m  Waah.  BOS) 

HORTON  V.  OREGON-WASHINQTON  R,  & 
NAVIGATION  CO. 

(Supreme  Court  of  WaBhington.    March  21, 
1913.) 

1.  C0MU£BCE  (8  27*)— BUPIiOTEB's  LlABILITT 
Act— OONSTBUCTION. 

Federal  Employer's  LiabUity  Act  (Act 
April  22,  1908,  o;  149,  35  Stat  66  [U.  S.  Gomp. 
St  Supp.  1911,  p.  1322J)  8  1.  which  provides 
that  every  common  earner  by  railroad  engaged 
in  interstate  commerce  shall  be  liable  in  dam- 
ages to  any  person  injured  while  employed  by 
it  in  such  commerce,  whose  injuries  result  from 
the  negligence  of  its  officers  or  employes,  or 
from  defects  in  Its  cars  or  equipment  due  to 
its  negligence,  should  be  construed  as  including 
every  person  who  could  be  so  included  within 
the  purview  of  the  constitutional  power. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  i  25;  Dec.  Dig.  8  27.*1 

2.  CocBTs  (I  97*}— Decisions  or  Fbdkbac 

COUBTS  AS  AUTHOBITT  IN  STATB  GOtTSTS. 

In  determining  the  extent  of  the  power  of 
Congress  and  the  consequent  extent  of  the  ex- 
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ttdse  of  that  power  by  the  federal  Employer's 
Liability  Act  (Act  April  22,  1»08,  c.  149,  35 
Stat.  65  [U.  S.  Comp.  St.  Supp.  1911.  p. 
1322]),  this  court  is  bound  by  the  decisioas  of 
the  federal  courts. 

[Ed.  Note.—For  other  cases,  see  Courts, 
Ceot  Dig.  g!  329-334;  Dec.  Dig.  S  97.*] 

8.  COUMEBCE  (I  27*)— EUPLOTEB'S  LUBILTTT 
Act  — EJMPLOrf  EWGAGBD  IH  IffTEBSTATB 
COUIIBBCB. 

A  pumper  at  a  pumping  station  for  loco- 
BioUves  of  a  railroad  engaged  both  in  intra- 
state and  interstate  commerce,  who  was  fur- 
nished by  the  road  with  a  small  hand  car  for 
going  the  two  or  three  miles  from  his  home  to 
the  station,  and  who,  while  going  to  the  sta- 
tion, was  struck  by  an  interstate  train,  was 
in  an  employment  having  a  substantial  con- 
nection with  interstate  commerce,  and  in  which 
his  deatll  was  an  Injun  to  such  commerce, 
and  hence  was  within  tbe  federal  Employer's 
liability  Act  (Act  April  22,  1908,  c  149,  35 
Stat  65  rU.  S.  Comp.  St.  Supp.  1911,  p.  1322]) 
I  1,  making  a  railroad  engaged  in  interstate 
commerce  liable  for  injury  to  employ^  from 
the  negligence  of  its  agents  or  emiuoy«s,  or 
from  defects  in  its  cars,  eta.  due  to  its  negli- 
gence, so  that  his  representatlTe  could  main- 
tain an  action. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  8  25;   Dec  Dig.  1  27.*] 

D^artment  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Henry  L.  Kennan, 
Judge. 

Action  by  M.  P.  Horton,  administrator  of 
Wilbur  F.  Horton,  deceased,  against  the  Ore- 
gon-Washington Railroad  &  Navigation  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.   Reversed  and  remanded. 

W.  H.  Plnmmer  and  Henry  Jatikacm  Darbr* 
both  of  Spokane,  for  appellant.  Arthur  C. 
Spencer,  of  Portland,  Or.,  for  respondent. 

ELLIS,  J.  Action  bj  the  administrator  of 
the  estate  of  Wilbur  P.  Horton,  deceased, 
for  the  benefit  of  the  Burrivlng  widow  and 
children  of  decedent,  to  recover  damages  for 
wrongful  death  under  the  federal  employer's 
UablUty  act 

The  amended  complaint  alleged,  in  sub- 
stance, that  the  defendant  was  a  corporation 
engaged  in  interstate  commerce  by  railroad ; 
that  the  decedent  was  employed  by  the  de- 
fendant as  a  pumper  at  Onyx,  Idaho,  and 
operated  at  that  place  a  pumping  plant  for 
tbe  purpose  of  supplying  the  locomotives  of 
the  defendant  with  water ;  that  decedent  liv- 
ed two  or  three  miles  from  the  pumping 
plant,  and  that  it  was  necessary  for  him  to 
go  to  the  plant  dally ;  that  for  this  pur[X)3e 
defendant  furnished  him  with  a  small  hand- 
car, called  a  "speeder";  that  on  October  8, 
1910,  while  going  from  his  home  to  the 
pomping  plant,  and  while  operating  the  speed- 
er on  the  track  of  the  defendant,  decedent 
was  overtaken  by  an  Interstate  passenger 
train;  that  decedent,  upon  becoming  aware 
of  the  approach  of  the  train,  stopped  tbe 
speeder  and,  for  the  purpose  of  avoiding  a 
collision,  consequent  destruction  of  defend- 
ant's proi>erty,  and  probable  loss  of  life,  at- 


tempted  to  remove  the  q>eeder  from  the 
track;  that  vhlle  bo  doing  he  was  sbrocfc 
by  the  train  and  instant^  killed:  that  de- 
fendant failed  to  exercise  reasmiable  care 
to  avoid  the  oolUslon  after  becoming  aware 
of  his  xvesence;  that  **the  dudes  which  said 
Horton  performed  and  was  required  to  per- 
form, both  in  going  to  and  coming 'from  bla 
home  to  said  mtet  pumping  plant,  were  acts 
and  things  incident  to  and  made  necessary  In 
the  operation  of  said  company's  trains,  cars, 
and  looomotlTea  in  the  carding  on  of  Its  bnsi- 
nesB  of  IntHstate  oommerce  bf  railroad  and 
aa  an  Integral  part  thereof,  and  said  Wilbur 
F.  Horton  was  at  the  time  of  his  death  In 
the  performanoe  of  said  duties  and  In  the 
employ  oi  said  company,  and  employed  by 
It  ftw  tbe  purpose  of  aiding  and  assisting 
it  in  the  operation  of  Its  trains,  cars,  and 
locomotlTes,  and  In  the  carrying  on  of  Its 
business  of  Interstate  commerce  hy  railroad" 
It  was  admitted  that  the  decedent  was  a  fel- 
low servant  ot  the  persons  operating  tiie 
train.  While  not  so  alleged.  It  se^na  to  be 
conceded  that  the  defendant  was  engaged 
in  both  Interstate  and  Intrastate  commoce. 
The  trial  court  sustained  a  demnrr»  to  the 
ccnnplaln^  upon  the  ground  that  the  ftcta 
stated  were  not  suffl<dent  to  Invoke  the  ben- 
efit of  tbe  employer's  liability  act,  and 
mlssed  the  actl<m.    TbB  plaintUt  appealed. 

The  first  sectton  of  the  employer's  liability 
act  of  1908,  35  U.  S.  Stats,  at  L.  pu  65,  c. 
149,  provides:  "That  every  common  carrlM- 
by  railroad  while  engaging  In  commerce  be- 
tween any  of  the  several  states  or  territories, 
or  between  any  of  the  states  and  territories, 
or  between  the  District  of  Columbia  and  any 
of  the  states  or  territories,  or  between  the 
District  of  Columbia  or  any  of  the  states  or 
territories  and  any  foreign  natlcm  or  na- 
tions, phaU  be  liable  tn  damages  to  any  per- 
son suffering  Injury  while  he  Is  employed 
by  such  carrier  in  such  commerce,  or,  in  case 
of  the  death  of  such  employe  to  his  or  her 
personal  r^resentative,  for  tbe  benefit  of  the 
surviving  widow  or  bustmnd  and  children  of 
such  employ^;  *  *  *  for  such  injury  or 
death  resulting  In  whole  or  in  part  from  the 
negligence  of  any  of  tbe  oflOcns,  agents,  or 
employto  of  such  carrier,  or  by  reason  of 
any  defect  or  insufficiency,  due  to  Its  negli- 
gence, in  its  cars,  ^iglnes,  awUances,  machin- 
ery, track,  roadbed,  works,  boata,  wharves, 
or  other  equ^ment" 

[1]  The  sole  question  presented  for  our 
consideration  Is  ttiis:  Was  the  decedent  em- 
ployed by  the  defendant  in  interstate  com- 
merce at  the  time  of  his  death,  so  as  to  en- 
able his  representntlve  to  Invoke  the  b«ieflt 
of  this  act?  The  eartler  act  of  1906  (Act 
July  11.  1906,  C  3073;  34  Stat  232)  was.  in 
the  Employers*  Inability  Cases,  207  U.  S.  463, 
28  Sup.  Ct  141,  62  L  Ed.  297,  held  uncon- 
stitutional as  exceeding  the  power  of  Con- 
gress under  the  commerce  clause  of  the  Con- 
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atitatlon.  In  that  It  Imposed  a  llabiUty,  aa 
agabwt  all  eommon  carrlm  coigaged  In  In- 
terstate commerce,  in  tvroT  ot  any  of  ttielr 
onployts,  wltboat  restriction,  and  whether 
their  employment  did  or  did  not  pertain  to 
Interstate  commerce.  In  those  cases,  how- 
ever, all  the  JoBttces  concorred  in  recogniz- 
ing the  power  of  Congress  to  relate  the 
relation  of  master  and  8«*7ant  by  r^ulatlons 
confined  to  Interstate  commerce  and  services 
connected  therewith.  The  act  of  1908,  above 
quoted,  was  passed  to  conform  to  tliat  deci- 
sion, and  sfaonld  therefwe  be  constnied  as 
tnclnding  within  the  term,  "any  person  Buf- 
fering injury  while  he  is  employed  by  such 
carrier  in  such  commerce,"  every  person  who 
conld  be  bo  included  within  the  purview  of 
the  constitutional  power.  "The  act  meant 
to  include  everybody  whom  Congress  could 
include."  Colasnrdo  v.  Central  R.  R.  of  N. 
J.  (C.  O.)  180  Ped.  832.  That  such  was  the 
purpose  and  Intent  of  the  second  act  seems 
to  be  assumed  by  the  Supreme  Court  of  the 
United  States  in  an  opinion  holding  the  act 
constitutional.  Second  Bmployers*  LlabiUty 
Gases,  22S  U.  8.  1,  32  Sup.  Gt  169.  56  L. 
Bd.  827,  38  L.  R.  A.  (N.  S.)  44.  The  Inquiry 
ts  thus  narrowed  to  the  concrete  question: 
Had  Congress  the  constltntiooial  power  to 
enact  a  law  regulating  the  relation  between 
a  eommon  carrier  engaged  in  Interstate  com- 
merce and  Its  servant,  who  is  employed  in 
pumping  water  used  by  its  engines  both  for 
interstate  and  Intrastate  commerce?  If  Con- 
gress had  this  power,'  then  we  must  assume 
that  It  intoided  to  exercise  It  in  passing  ttie 
present  act. 

[2]  In  determining  the  extent  of  the  pow- 
er of  Congress  and  the  consequent  extent  of 
the  exM^ilse  of  that  power  by  this  act,  we 
are  bound,  whatever  our  personal  views,  by 
the  decisions  of  the  federal  courts.  We  are 
not  called  upon  to  decide  whether.  If  an 
Injury  be  Inflicted  by  a  person  or  instru- 
mentality employed  by  the  defendant  In  in- 
trastate, but  not  in  interstate,  commerce,  the 
act  could  in  any  event  be  Invoked,  since  the 
case  is  here  on  demurrer,  and  the  complaint 
alleged  that  the  train,  and  by  necessary  in- 
ference Its  crew,  was  employed  in  interstate 
commerce.  It  may  be  remarked  in  passing, 
however,  as  showing  the  swe^^lngly  broad 
construction  placed  upon  the  act  and  the 
true  criterion  of  the  congressional  power, 
that  in  the  Second  Employers'  lAablllty  Cas- 
es, supra,  the  Supreme  Court  expressly  de- 
cided that  the  fact  that  the  negligence  which 
caused  the  Injury  was  that  of  an  employi 
engaged  in  Intrastate  commerce  was  imma- 
terial; the  tme  criterion  b^g  the  effect  of 
the  Injury  upon  Interstate  commerce,  not  the 
source  of  the  Injury.  As  to  the  <^racter  of 
service  In  wlilch  the  Injured  servant  most 
be  engaged  In  order  to  be  subject  to  the  con- 
gressional power,  so  aa  to  enable  the  servant 
to  claim  the  boiellt  of  the  act,  the  Supreme 
Court,  In  the  cases  mentioned,  does  not  par- 


ticularize, but  c<mtent8  itself  with  tbe  broad 
holding  that  *^e  partlcnlam  In  which  those 
rtiations  [of  carrier,  maatera,  and  employ^] 
are  regulated  must  have  a  real  or  snt^tan- 
tial  connection  with  tlie  Interstate  commerce 
In  which  the  carriers  and  their  employes  are 
engaged."  In  those  cases  (Second  Bmployers' 
Liability  Cases,  supra)  two  of  the  injured 
en^loyfis  were  locomotive  firemen  apparent- 
ly employed  on  Interstate  trains ;  while  the 
third  was  a  car  repairer  engaged  in  replac* 
Ing  a  drawbar  in  one  of  the  defendant's  cars 
then  in  use  In  interstate  commerce,  and  was 
killed  by  feUow  servants  pushing  other  cars 
against  the  one  on  which  he  was  working. 
In  each  of  these  cases  it  was  held  tlut  there 
was  such  a  real  or  sulwtantlai  relation  to 
Interstate  commerce  In  the  employment  of 
the  Injured  person  as  to  come  within  the 
regulating  power  of  Congress  and  within  the 
protection  of  the  act 

In  Darr  v.  Baltimore  &  O.  B.  Co.  (D.  0.) 
197  Fed.  666,  the  plaintiOE's  regular  work  was 
the  making  of  what  is  called  "running  re- 
pairs." An  engine  and  tender  used  in  haul- 
ing interstate  trains  had  reached  the  end  of 
their  run,  and  were  placed  upon  a  flre  track 
to  await  the  time  for  starting  np<Hi  the  re- 
turn trip.  Tlie  plaintiff,  while  r^laclng  a 
bolt  lost  from  a  brake  shoe  of  the  tender, 
was  injured  through  the  negligence  of  a  fel- 
low servant.  It  was  held  tliat  he  was  em- 
ployed by  the  carrier  In  interstate  commerce 
and  entitled  to  the  beneflt  of  the  act 

In  the  foregoing  instances,  so  far  aa  the 
opinions  show,  the  employment  of  the  Injur-  ^ 
ed  servant  related  solely  to  instrumentalities 
used  in  interstate  commerce.  There  are, 
however,  numerous  cases  In  which  It  Is  held 
that,  where  the  service  of  the  Injured  serv- 
ant contributed  Indiscriminately  to  both  the 
interstate  and  the  Intrastate  business  of  the 
carrier-master,  the  injured  servant  is  enti- 
tled to  the  beneflt  of  the  act 

In  Zikos  T.  Oregon  R.  &  N.  Oo.  (O.  C.)  179 
Fed.  898,  the  plaintiff,  a  section  hand,  was 
injured  while  employed  in  repairing  the  main 
line  ot  the  defendanf  s  railroad  naed  boUi  la 
Interstate  and  Intrastate  commerce.  The  ar- 
gummt  seems  to  have  been  advanced  th^t, 
because  the  part  of  tlie  trade  he  was  r^nir- 
ing  lay  whoUy  within  the  stat^  the  idalntlff 
was  not  em^yed  in  Interstate  oommercb 
The  late  Judge  Whltacm,  holding  tlie  onploy- 
er's  llablll^  act  appUcable^  need  the  follow- 
ing language:  "But  the  track  of  a  rallioad 
company  engaged  hoUi  In  interstate  and  in- 
trastate comnwce  Is,  while  esseutua  to  tlie 
latter,  hidispensable  to  the  former.  It  Is 
equally  Important  that  tt  be  kept  In  repair. 
Wltere  the  trafflc  Itsdf  la  not  In  foct  Inter' 
stat^  altfaoogb  upon  a  rallnwd  engaged  in 
commerce  between  the  states,  audi  as  trains 
devoted  entirely  to  local  business  and  wholly 
within  the  boundaries  of  a  state,  a  dlffereit 
case  is  presented.  Tbere  It  Is  possible  to 
Identur  what  la  and  irtiat  la  not  Intecatato; 
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but  where,  ai  in  tblB  case,  a  road  la  admit- 
tedly engaged  In  both,  It  become  Impossible 
to  say  that  particular  work  done  results  di- 
rectly for  the  benefit  of  one  more  than  the 
other.  Manifestly  It  Is  for  the '  accommoda- 
tion of  both.  To  hold,  then,  that  a  workman 
engaged  In  repairs  upon  the  track  of  such  a 
carrier  is  not  furthering  Interstate  commerce 
would  be  to  deny  the  "p&wer  to  control  an 
Indispensable  Instrument  for  commercial  In- 
tercourse between  the  states — to  deay  the 
power  of  Congress  over  interstate  conunerce 
— ^but  that  the  power  extends  to  the  control 
of  those  InstrumentalltleB  tlirough  which 
sndi  commerce  Is  carried  on  Is  not  an  open 
question.  *  •  •  But  where  th«  employ- 
ment necessarily  and  directly  oontributes  to 
Qie  more  extended  use,  and  without  ^lich 
Interstate  traffic  could  not  be  carried  on  at 
all,  no  reason  appears  for  d^iylng  the  power 
over  the  one,  although  it  nay  Indirectly  con- 
tribute to  the  other.  The  particular -ques- 
tion is  an  tift  Ulustratton  of  the  Intrlcadea 
to  which  our  dual  system  of  goTemmoit 
oftea  leads;  bnt  the  intrlca<7  la  but  an  liicl- 
dent,  and  It  can  neither  defeat  nor  Impair 
the  power  of  Congress  over  interstate  com- 
merce. Since  the  trade,  In  the  natnre  of 
things,  must  be  maintained  for  commerce  be- ; 
tween  the  states,  the  trotk  bestowed  upon  it 
inures  to  the  benefit  oi  soch  oommerce.  It 
Is  therefore  subject  to  federal  control,  even 
though  it  may  contribute  to  carriage  wholly 
within  the  state.  B^ng  inseparable,  yet  In- 
terstate commerce  inherently  abiding  in  the 
thing  to  be  regulated,  as  to  the  track,  the 
state  jurlsdictiott  must  give  way,  or  at  least 
it  cannot  defeat  the  snperlor  power  of  Con- 
gress oTer  the  subject-matter,  whenerer  a 
carrier  is  using  the  track  for  the  doable  pur- 
pose." 

In  Golasurdo  t.  Cen.  B.  R.  of  N.  J.  (Gb  O.) 
180  Fed.  832,  plaintiff,  a  railroad  trackman, 
was  assisting  in  the  repair  of  a  switch  In  a 
railroad  yard  at  night,  the  switch  being  nsed 
indifferently  for  both  kinds  of  commerce, 
when  he  was  struck  and  Injured  by  certain 
cars.  The  court,  holding  that  he  was  with- 
in the  protection  of  the  act,  said:  "The  track 
is  none  the  less  used  for  interstate  commerce, 
becanse  It  Is  also  used  for  intrastate  com- 
merce, and  the  person  who  repairs  It  Is,  I 
think,  employed  In  each  kind  of  commerce  at 
the  same  time."  This  decision  was,  on  writ 
Of  error,  affirmed  by  the  Circuit  Court  of 
Appeals  In  Central  R.  Co.  of  New  Jersey  v. 
Colasurdo,  1»2  Fed.  901,  113  C.  C.  A.  379: 
that  court  saying:  "We  think  the  statute 
was  Intended  to  apply  to  every  carrier  while 
engaged  in  Interstate  commerce,  and  to  an 
employe  of  such  carrier  while  so  engaged; 
and  if  these  conditions  concur  the  fact  that 
the  carrier  and  the  employe  may  also  be  en- 
gaged In  intrastate  commerce  is  Immaterial." 

In  Behrens  V.  Illinois  Cent  R.  Co.  (D.  C.) 
192  Fed.  581,  the  plaintiff's  Intestate  was 
^man  of  a  switching  ^rew.  vlwae  duty  it 


was  to  switch  cars  Uiat  had  to  more  both  in 
Interstate  and  intrastate  commerce  indiscrim- 
inately. At  the  time  of  the  accident  the 
train  being  moved  originated  wltliin  the  state, 
and  the  fte^t  carried  constituted  intrastate 
commerce.  It  was  contended  that  neither 
the  defendant  nor  the  deceased  «uployC  was 
at  the  time  engaged  in  interstate  commerce, 
80  as  to  permit  a  recovery  under  the  employ- 
er's liability  act  The  court  said:  "In  my 
opinion,  the  construction  souj^t  to  be  secured 
by  the  defendant  Is  entirely  too  narrow  and 
restricted.  Undoubtedly  the  act  of  Congress 
Is  in  derogation  of  the  common  law;  but  cer- 
tainly the  elimination  of  the  doctrine  of  fd- 
low  serrant  and  the  modification  of  the  doc- 
trines of  contributory  negligence  and  assum- 
ed rl^  makes  for  the  bettermoit  of  human 
rights  as  opposed  to  those  of  property,  and 
I  consider  that.  In  the  light  of  modon 
thought  and  opinion,  the  law  should  be  as 
broadly  and  as  Ilboally  constnwd  as  posd- 
Ue.  In  this  view  of  tha  case  I  consider  that 
the  usual  and  orffinary  ouploymuit  of  the 
decedent  In  interstate  commerce,  mingled 
though  It  nwy  be  with  emjflitsment  in  com- 
merce which  is  wholly  Intrastati^  fixes  his 
status,  and  fixes  the  status  of  the  railroad; 
and  the  mere  fact  that  the  accident  occurred 
while  he  was  engaged  in  work  cxi  on  intia- 
Btate  train,  rather  than  a  few  minutes  ear- 
lier or  -later,  whoi  tie  mi^t  have  beoi  en- 
gaged on  an  interstate  train,  is  immaterial. 
If  he  was  engaged  in  two  occupations  that 
are  so  blended  as  to*  be  inseparably  and 
where  the  employe  himself  lias  no  control 
over  bis  own  actions  and  cannot  elect  as  to 
his  employment,  tlie  court  should  not  attempt 
to  s^tarate  and  dlstinguidi  betwera  them." 

In  Northern  Pacific  Ry.  Oo.  Ma^l  (C. 
G.  A)  108  Fed.  1,  the  plaintiffs  intestate,  a 
car  repairer  employed  In  the  def^idanfs  re- 
pair shops  ctmnected  with  an  Interstate  track, 
was  injured  while  eng^ed  in  repairing  a  ear 
used  by  the  defeadant  indiscriminately  in 
both  interstate  and  Intrastate  commerce.  The 
Circuit  Court  of  Appeals,  in  affirming  the  de- 
cision of  the  District  Court  Uuit  the  act  ap- 
plied, after  pointing  out  that  the  car  was  one 
of  the  'instruments  of  Intrastate  commerce, 
said:  "It  is  equally  i^in,  we  think,  that 
those  engaged  in  the  repair  of  such  a  car  are 
as  much  engaged  In  interstate  commerce  as 
the  switchman  who  turns  the  switch  tliat 
passes  the  car  from  the  repair  shop  to  the 
main  track  to  resume  its  place  in  tlie  com- 
pany's system  of  traffic,  or  any  of  the  opera- 
tires  who  thereafter  handle  it  in  such  traf- 
fic." See,  also,  Johnson  t.  Great  Northern 
Ry.  Co.,  178  Fed.  643,  102  .C.  C.  A.  89 ;  Free- 
man V.  Powell  (Tex.  Civ.  App.)  144  S.  W. 
1033;  Jones  t.  Chesapeake  &  O.  By.  (Jc,  i& 
Ky.  066,  149  S.  W.  9S1. 

[3]  But  It  Is  urged  that,  even  assuming 
that  the  employment  of  the  deceased  when 
actually  pumping  water  was  so  related  to  in- 
terstate commerce  as  to  meet  the  require- 
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mentB  of  tfae  act,  still  be  was  not  so  employ- 
ed wbUe  going  to  Ills  work.  It  Is  argued 
that  tlie  decedrat,  at  tbe  time  of  bla  death, 
was  not  "actually  and  actively  engaged  In 
Interstate  (wmmerce."  The  word,  however, 
used  In  tlie  act  itself,  as  applied  Co  the  serv- 
ant. Is  "employed."  It  is  somewhat  difficult 
to  see  how  he  could  have  been  pa»»ivcly  em- 
ployed, or  employed  at  all  without  being  actu- 
allif  employed.  The  act  itself  places  no  such 
tautological  emphasis  upon  the  word  "em- 
ployed." The  deceased  was  going  to  the 
ptimplng  station  by  the  means  supplied  by 
the  master.  He  was  performing  a  necessary 
part  of  his  employment  in  the  manner  con< 
templated  by  the  master.  The  decision  of 
tbe  Circuit  Court  of  Appeals  In  Lamphere  v. 
Oregon  R.  &  N.  Co.,  196  Fed.  116  C. 

C  A.  156,  reversing  a  contrary  decision  of 
the  District  Court  (193  Fed.  248),  sustains  tbe 
appellant  here  In  every  essential  particular. 
There  the  decedent,  a  locomotive  fireman, 
was  on  his  .  way  to  the  depot  to  secure  a 
pass,  board  a  passenger  train,  and  go  to  an- 
other town  and  bring  forward,  as  one  of  an 
engine  crew,  an  Interstate  train.  While  on 
his  way  to  the  depot  and  In  the  yards  of  the 
defendant,  he  was  Itilled  by  an  Interstate 
train.  The  court  said:  "He  was  on  the 
premises  of  the  railroad  company  and  In  the 
discharge  of  bis  duty  when  he  met  his  death, 
and  the  train  which  struck  blm  and  caused 
his  death  was  engaged  in  interstate  commerce, 
and  belonged  to  the  same  railroad  company. 
Must  a  fireman  be  actually  in  his  place  of 
duty  on  the  locomotive  of  a  train  which  is 
engaged  in  commerce  between  the  states.  In 
order  that  be  may  be  said  to  be  employed 
in  interstate  commerce?  If  he  is  commanded 
to  step  down  from  his  train  and  proceed 
across  the  track  and  take  his  place  on  an- 
other train  engaged  in  interstate  commerce, 
and  he  Is  Injured  while  on  the  way,  will  It 
be  said  that  he  was  noC  employed  In  inter- 
state commerce  when  he  received  the  injury? 
The  case  supposed  is  substantially  the  case 
which  Is  now  before  tfae  court"  Nor  can  we 
see  any  real  distinction  between  tbe  case 
Quoted  and  the  one  before  us. 

The  decisions  mainly  relied  upon  by  tbe 
respondent,  aa  generally  combating  the  doc- 
trine sustained  in  all  of  the  foregoing  cita- 
tions, are  Pedersen  v.  Delaware,  L.  &  W.  R. 
R.  Co.  (C.  O.)  184  Fed.  737,  and  Tpmura  v. 
Great  Northern  R.  Co.,  68  Wash.  316,  108 
Pac.  774.  The  Pedersen  Case  Is  clearly  out 
of  harmony  with  the  principles  announced  in 
all  of  tbe  foregoing  decisions.  In  the  Lam- 
phere Case,  supra,  after  citing  the  Zlkos 
Case,  the  Colasurdo  Case,  the  Behrens  Case, 
and  others,  the  court,  referring  to  the  Ped- 
ersen Case,  said:  "The  decision  in  that  case 
rnns  counter  to  the  cases  above  cited,  and 
we  think  It  is  also  opposed  to  the  doctrine 
of  the  recent  decision  of  the  Supreme  Conrt 
In  Mondon  t.  New  York.  N.  H.  &  H.  B.  Co., 


223  n.  S.  1  [32  Sup.  Ct  168,  66  L.  Dd.  327, 
38  L.  R.  A.  (N.  S.)  44]." 

In  our  own  decision  in  Tsmura  v.  Great 
Northern  R,  Co.,  we  did  not  have  the  advan- 
tage of  tfae  foregoing  authorities,  which,  It 
will  be  noted,  are  all  recent.  Moreover,  aa  we 
there  said:  "It  Is  not  shown  whether  the 
rails  were  old  or  new,  where  they  came  from, 
where  they  were  to  be  taken,  or  where  tfae 
car  was  to  go  when  loaded."  In  so  far,  how- 
ever, as  that  case  may  be  construed  as  run- 
ning counter  to  the  forgoing  decisions,  we 
are  constrained  by  tfae  overwhelming  weight 
of  those  authorities  to  overrule  it. 

Tested  by  tfae  criterion  laid  down  In  the 
Second  Employers'  Liability  Cases,  supra, 
and  exemplified  In  the  forgoing  decisions, 
namely,  by  the  effect  of  the  injury  upon  in- 
terstate commerce,  it  seems  to  ns  too  plain 
for  cavil  that  tbe  deceased,  when  killed,  was 
employed  by  the  carrier  in  such  commercev 
within  the  meaning  of  the  act  Was  the  re* 
latlon  of  his  employment  to  Interstate  com- 
merce such  that  an  injury  to  him  tended  to 
delay  or  hinder  the  movement  of  trains  eitf 
gaged  In  such  commerce?  There  Is  but  one 
answer  to  the  question.  Water  to  supply 
tbe  engines  pulling  such  trains  had  to  be 
pumped  as  a  necessary  Incident  to  tfae  move- 
ment of  trains.  If,  wfaeu  fae  was  killed,  his 
place  faad  not  been  supplied  by  anotfaer,  the 
movement  of  trains  engaged  In  Interstate 
commerce  conducted  by  the  master,  as  well 
as  the  local  trains,  must  have  ceased  alto, 
gether.  This  demonstrates  the  "real  or  suL'^ 
stantlal"  connection  of  his  employment  with 
such  commerce.  There  can  be  no  possible 
distinction  in  the  relation  to  interstate  com- 
merce between  the  employment  of  the  flre^ 
man  who  stokes  the  engine  hauling  the  train 
so  engaged  and  that  of  the  man  who  pumps 
the  water  for  the  same  engine.  Tfae  engine 
would  not  run  without  tbe  serrice  of  either. 
If  there  is  a  distinction,  it  la  too  finespun 
and  dl^banous  for  ordinary  perception.  To 
bold  that  there  is  any  material  distinction 
vould  be  as  unjust  as  artificial.  Tlie  pnmp- 
er's  relation  to  actual  tranqwrtatlon  of  inter- 
state freight  and  passengers  Is  much  more 
direct  and  intimate  than  that  of  a  ear  re- 
pairer or  repairer  ot  an  engine  tender,  who 
bestows  his  labor  on  InstrumentaljtleB  while 
tbey  are,  so  to  speak,  temporarily  out  of  com- 
mission. To  allow  a  recovery  to  these,  and 
not  to  the  pun^>er  snpidylng  tbe  water  tor 
motive  power  in  actual  transportation,  would 
smack  of  caprice.  Tbe  demurrer  to  tbe 
amended  complaint  sbonld  have  been  over- 
ruled. 

The  Judgment  Is  levened,  and  the  cause 
Is  remanded  for  fpittaer  proceeding  In  accord- 
ance with  tbls  oidnton. 

GROW.  G.  3.,  and  MAIN,  MOBBIH,  and 
FULLBBTON.  JJ.,  concur. 
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LISLE  T.  QUINLAN  et  aL 

(Snpnow  Court  of  WasblngtOB.   Marcb  20, 
1913.) 

1.  KxcHANGE  or  Pbopebtt  (S  4*)— Oontbact 
— Descbiptiom. 

Evidence  in  an  action  for  the  reformation 
of  a  contnu:t  for  the  exchange  of  real  property 
described  as  "all  ground  covered  by  tiiree  build- 
ings located  at  800.  8(^-810  Col  St  in  the 
city  of  Seattle,"  held  to  show  that  the  parties 
did  not  intend  the  description  therein  to  be  lit- 
erally confined  to  the  ground  covered  by  the 
buildings  which  had  a  frcmtage  of  72  feet;  but 
intended  it  to  inclode  "the  easterly  78  feet"  of 
the  lot  on  which  the  buildings  were  situated. 

[Ed.  Kote.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  f  4;  Dec.  Dig.  S  4.*1 

2.  Appeal  and  Ebbob  (|  226*)— Nbcebbitt  or 

OBJBCnOITft— COBTB— JOXHT  DsrEIVDANTS. 

Where  a  husband  was  made  a  Joint  defend- 
ant with  his  wife  in  an  action  to  reform  the 
wife's  contract  for  the  exchange  of  real  proper- 
ty and  answered  jointly  upon  the  merits,  and 
did  not  dlaclaim  interest  In  the  property,  be 
cannot  on  appeal  complain  of  the  award  of 
costs  againat  him  as  well  as  againat  the  wife. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  802,  804,  1324;  Dec  Dig. 
1  226.*] 

Department  1.  Appeal  from  Superior  Court, 
KlngObunty:  R.  B.  Albertson,  Judge. 

Action  by  L.  N.  Lisle  against  Edith  J. 
Qnlnlan  and  husband.  Judgment  for  plain- 
tiff, and  defendants  appeaL  Affirmed. 

Bobert  A.  Derers,  of  Seattle,  for  appel- 
lants. Oaifceek,  McDonald  &  Kapp,  of  Se- 
attle, for  respondent 

PABKBR.  J.  [1]  The  plaintlfl  seeks  ref- 
ormation and  spedflc  performance  of  a  con- 
tract for  exchange  of  real  property  entered 
Into  by  him  with  the  defendant  Edith  J. 
Quinlan,  whereby  he  agreed  to  convey  to  ber 
certain  lands  in  Benton  county  in  exchange 
for  certain  real  and  personal  property  in  Se- 
attle, which  she  agreed  to  convey  to  him. 
Hie  Seattle  property  so  agreed  to  be  con- 
veyed to  the  plaintiff  is  described  in  this  con- 
tract as  follows:  "All  ground  covered  by  3 
bldgs.  located  at  806,  808-10  Col.  St  in  city 
at  Seattle,  together  with  all  furniture  there- 
in. All  Interest,  taxes,  rents,  etc.,  to  be  pd. 
to  date,  excepting  $6000.00  mortg.  on  B.  E. 
&  1730.30  on  Furn.  ♦  •  ♦  f6000.00  mortg. 
on  B.  estate,  $730.30  on  furniture."  The 
reformaUon  sought  is  to  have  this  descrip- 
tion read:  "The  easterly  78  feet  of  lot  8  in 
block  71  of  Terry's  First  addition  to  the 
town,  now  dty,  of  Seattle,  Elng  county, 
Washington" — npon  the  ground  that  the  par- 
ties to  the  contract  did  not  then  know  the 
exact  description  of  the  land  to  he  conveyed, 
and  were  mutually  mistaken  in  the  descrip- 
tion made  in  the  extract  Ai^lant  D.  M. 
Qulnlan  did  not  sign  this  contract  with  his 
wife.  He  was  made  a  party  defendant  with 
a  view  to  permitting  him  to  set  up  whatever 
rights  he  might  have  in  the  property.  They 
answered  Jointly  upon  the  merits,  and  he  did 


not  disclaim  Interest  In  the  property,  though 
the  court  eventually  found  it  to  be  her  sep- 
arate property.  A  trial  upon  the  merits  re- 
salted  In  the  court  decreeing  the  reformation 
and  speclflc  performance  as  claimed  by  the 
plaintiff,  from  which  the  d^endants  have 
appealed. 

This  controversy  has  to  do  principally  with 
the  question  of  the  quantity  of  land  respond- 
ent Is  entitled  to  have  conveyed  to  him  un- 
der the  exchange  contracts;  appellants  con- 
tending that  the  respondent  Is  entitled  only 
to  the  easterly  72  feet  of  the  lot  while  re- 
spondent contends  that  he  Is  entitled  to  the 
easterly  78  feet  of  the  lot 

Appellant  Edith  J.  Qulnlan  at  the  time  of 
entering  Into  this  exchange  contract  with  re- 
spondent owned  as  her  separate  property  all 
of  lot  S  upon  which  the  buildings  mentioned  in 
the  contract  are  situated  This  lot  Is  upon  a 
corner  fronting  westerly  upon  Eighth  avenue 
and  southerly  120  feet  upon  Columbia  street 
The  ^sterly  78  feet  of  the  lot  were  then  sub- 
ject to  the  mortgage  for  $6,000  mentioned  in 
the  contract,  which  respondent  was  to  as- 
sume. Appellant  was  free  to  convey  this 
portion  of  the  lot,  and  could  give  good  title 
thereto  subject  only  to  this  mortgage.  The 
westerly  42  feet  of  the  lot  were  subject  to  a 
certain  other  lien  by  virtue  of  a  decree  of  the 
superior  court.  It  is  apparent  that  these 
were  held  by  her  as  two  separate  pieces  of 
property.  The  buildings  mentioned  In  the 
contract  consist  of  three  apartment  booses 
adjoining  each  other,  having  the  external 
appearance  of  a  single  building.  These  build- 
ings hare  a  southerly  frontage  upon  Colom- 
bia street  of  72  feet  measured  from  the  east- 
erly end  of  the  lot  To  the  rear  of  these 
buildings  on  the  north  there  is  an  open  space, 
some  four  or  six  feet  wide,  between  them 
and  the  north  line  of  the  lot,  occupied  by  a 
board  walk.  This  ground  It  Is  conceded  re- 
spondent Is  entitled  to  under  the  contract, 
with  the  ground  upon  which  the  buildings 
proper  are  situated.  On  the  west  adjoining 
the  westerly  building  and  attached  thereto. 
Is  a  board  walk  running  the  entire  length 
thereof  from  the  front  on  Columbia  street  to 
ahd  connecting  with  the  board  walk,  in  the 
rear.  This  westerly  walk  is  about  three  feet 
wide  for  a  short  distance  back  from  Colum- 
bia street  where  It  extends  in  width  to  an* 
other  bitlldlng  of  Mrs.  Qulnlan  on  the  west- 
erly 42  feet  of  tiie  lot,  and  where  there  are 
steps  leading  doma  northerly  to  the  rear  ct 
that  building;  it  being  on  ground  consid- 
erably lower.  There  is,  however,  more  G<m- 
veulent  access  to  the  rear  of  that  building 
from  Eighth  avenue.  There  are  several 
windows  In  the  outer  wall  of  the  westerly 
building,  Including  one  leading  Into  the  base- 
ment at  the  level  of  the  walk.  The  easterly 
78  feet  of  the  lot  claimed  by  respondent 
would  possibly  encroach  slightly  upon  the 
steps  leading  down  to  the  rear  of  the  bnild- 
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lug  on  the  weiterlj  42  feet,  bat  would  not 
reach  to  the  eaves  of  tliat  building,  which 
are  about  2  feet  wide,  by  about  8  Inches. 
There  la  testimony  of  several  witnesses  to 
conversatloQs  during  the  negotiations  leading 
up  to  the  signing  of  the  exchange  contract, 
In  wliich  Mrs.  Quinlan  stated,  in  substance, 
that  she  intended  to  exchange  the  same  prc^ 
erty  as  that  described  in  and  covered  by  the 
mortgage ;  also,  that  she  intended  this  west- 
erly walk  to  be  included  in  that  property. 
She  denied  these  conversations,  but  we  are 
constrained  to  regard  the  preponderance  of 
proof  as  being  against  her,  as  it  was  so  re- 
garded by  the  trial  Judge  who  heard  and  saw 
the  witnesses.  We  have  then  these  main 
facta  lending  support  to  the  conclusion  reach- 
ed by  the  trial  court:  (1)  The  concession  tbat 
the  ground  In  the  rear  of  the  buUdlngs  was 
to  be  conveyed  under  the  contract,  indicating 
that  the  parties  did  not  inteqd  that  the  de- 
scription in  the  contract  was  to  be  read  lit- 
erally, and  confined  to  the  ground  covered 
by  the  buildings  alone ;  (2)  the  statements  of 
Mrs.  Quinlan  in  conversation  about  the  time 
she  executed  the  contract  that  all  of  the 
mortgaged  property  was  included  in  the  con- 
tract ;  <3)  the  fact  that  the  walk  on  the  west 
of  the  buildings  had  the  appearance  of  being 
constructed  for  use  In  connection  therewith 
and  was  attached  thereto;  and  (4)  the  fact 
that  the  whole  of  the  easterly  78  feet  of  the 
lot  was  in  a  sense  one  piece  of  property,  and 
so  regarded  by  Mrs.  Quinlan.  The  facts  we 
ttiink  support  respondent's  claicu  of  reformar 
tion  of  the  description  and  speciAc  perform- 
ance of  the  contract 

[2]  Some  contention  ia  made  by  appellant 
D.  M.  Quinlan  against  the  decree  In  so  far  as 
It  awards  costs  aglnst  both  appellants  Jointly. 
In  view  of  the  fact  that  he  answered  Jointly 
with  his  wife  upon  the  merits,  and  did  not 
dlsclaiin  interest  in  the  property,  we  think 
he  cannot  now  be  heard  to  complala  of  the 
award  of  costs  against  bXm  as  well  as  his 
wife 

Other  contentions  we  think  are  wholly 
without  merit,  and  do  not  call  for  discussion. 
The  Judgment  is  affirmed. 

GROW,  a  J.t  and  QOSB,  OHADWICE, 
and  MOUNT,  JJ^  concur. 


(IS  WMh.  487) 

PBARSON     WILLAPA  CONST.  GO. 

(Snpreme  Gourt  <A  Washington.   March  19, 

1913.)! 

1.  Nbouoknce  (8  83*)— Dbfindant'sKnowl- 
EDOE  or  Danqeb. 

The  rale  that,  though  plaintiff  places  him- 
self in  a  dangerous  position,  defendant  is  bound 
to  use  reasonable  care  to  avoid  Injuring  him  if 
be  has  knowledge  of  the  danger,  and  Is  liable 
if  he  fails  to  do  so,  would  not  apply  where 
plaintiff,  aiCter  a  cable  attached  to  a  dirt  scrap- 
er bad  ceased  to  more,  attempted  to  step  over 
It  vrithout  defendant's  knowledge,  when  tbe  ca* 


ble  was  suddenly  started  and  injured  him:  de-. 
fendant  not  knowing  of  the  dangerous  position. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  U5;  Dec.  Dig.  |  83.*] 

2.  APFEAi.  Ann  Bbbob  (|  854*)  —  HAncusB 

Ebbob. 

The  grounds  of  the  trial  court's  action 
were  immaterial  where  appellant,  as  a  matter 
of  law,  was  not  entitled  to  recover  at  all. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Ceut  Dig.  Sf  8403.  8404,  3406-3424, 
3427-3430;  Dec.  Dig.  $  854.*] 

Fullerton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Pacific  County;  Sol  Smith,  Judge. 

Action  by  A.  L.  Pearson  against  the  Willa- 
pa  Construction  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals..  Af- 
firmed. 

Chas.  B.  Miller,  oi  Booth  B^id,  for  aiq;>el- 
lant  Welsh  &  Welsh,  of  South  B«na,  tot 
respondent 

MORRIS,  J.  In  November,  1911,  the  city 
of  Raymond  was'opoiing  up  and  grading  a 
new  street,  known  as  H^kle  street  This 
street  was  situate  In  an  outlying  district  of 
the  city,  and  in  a  hilly  and  wooded  section. 
The  work  was  being  done  by  respondoit  un- 
der contract  In  doing  the  grading,  respond- 
ent was  using  two  donkey  engines  and  a 
scraper,  taking  the  dirt  from  the  hilly  part 
of  the  street  and  dumping  It  into  the  low 
places.  These  engines  were  about  000  feet 
apart  One  hauled  the  scraper  loaded  with 
dirt  down  the  hill,  and  the  cth&c  hauled  It 
back;  a  wire  cable  being  used  as  a  connec- 
tion. Appellant,  on  the  day  of  his  Injury, 
followed  a  trail  vp  the  bill  until  he  came  to 
the  place  where  the  work  was  being  done, 
and  where  be  desired  to  cross.  He  saw  one 
of  the  donkey  engines  on  his  rlgbt,  and  the 
scraper  and  «U>le  moving  to  Uie  left,  nntll 
the  scraper  went  ont  of  right  aronnd  a  Vkatt. 
He  stcqifped  and  wa^Aed  0»  (derations  for 
about  five  minutes,  during  which  time  the 
cable  ceased  moving.  He  saw  a  man,  evi- 
daitly  an  employd  of  responduit,  standing 
about  100  feet  to  his  lefl^  bat  made  no  In- 
qnlrles  nor  received  any  information.  When 
the  cable  stopped.  It  lay  In  the  loose  dirt, 
with  a  slli^t  bold  or  curve  ctmvexlng  to- 
ward appellant  He  then  started  to  cross, 
and,  as  he  stuped  over  the  cablp  and  had 
tak«i  a  Btep  or  two  beyond.  It  started  op 
and,  in  drawing  tant,  whipped  up  against 
his  legs  and  caused  the  Injuries  complained 
of. .  This  aiqiKal  Is  taken  from  ttie  granting 
of  a  nonsuit 

[1]  In  presuitlng  his  appeal,  counsel  for 
app^nt  contends  that  bis  case  falls  within 
the  rule  first  established  in  Davles  t.  Mann, 
10  Meeson  ft  Wdsby,  646,  and  since  follow- 
ed by  many  English  and  American  cases,  to 
the  effect  that,  when  a  plaintiff  by  his  own 
negligence  has  placed  himself  In  a  dangerous 
position  where  Injury  Is  likely  to  result,  the 
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defendant,  with  knowledge  of  the  plaintiff's 
danger,  la  bound  to  use  reasonable  care  to 
avoid  Injuring  plaintiff;  and  where,  by  the 
ezerdae  of  such  care,  defendant  could  avoid 
the  injury,  but  falls  to  do  so,  the  defend- 
ant's negligence  becomes  the  proximate  cause 
of  the  Injury  and  renders  him  liable.  This 
Is  but  another  statement  of  the  rule  lately 
announced  by  ua  in  Nlcol  v.  Oregon- Washing- 
ton R.  &  N.  Co.,  128  Pac.  628,  and  O'Brien  v. 
Washington  Water  Power  Co.,  129  Pac.  391. 
But  we  can  see  no  reason  for  Its  application 
here,  for  three  reasons;  (1)  Appellant  was  not 
in  a  dangerous  situation  until  he  stepped  over 
the  cable;  (2)  there  is  nothing  to  show  that 
resiwndent  knew,  or  should  have  known,  that 
appellant  was  about  to  step  over  the  cable; 
(3)  there  Is  nothing  to  show  that  respondent 
knew,  or  had  received  any  Intimation,  that 
appellant  was  in  a  dangerous  position  with 
regard  to  the  cable,  when  the  cable  was 
started.  Hence  the  basis  upon  which  that 
contention  rests — one  person  negligently  ex- 
posing himself  to  danger,'  the  other  with 
Icnowledge  of  soch  fact  omlttlug  due  care 
for  tJie  purpose  of  avoiding  injury — is  here 
lacking.  Appellant  could  plainly  see  what 
was  going  on ;  the  scraper  and  moving  cable 
were  plainly  Indicative  of  their  use;  and, 
with  these  facta  clearly  before  him,  he  choos- 
es hia  own  time  to  act,  with  no  Intimatton  or 
knowledge  on  the  part  of  respondsnt  tliat 
he  was  about  to  bo  act. 

[2]  Appellant  says  the  court  below  refused 
to  grant  the  motion  upon  the  ground  of  con- 
tributory negligence,  holding  that  was  a  mat- 
ter of  defense,  but  based  the  ruling  upon  the 
ground  that  there  was  no  evidence  that  re- 
spondent saw  the  appellant,  or  that  it 
knew  he  was  about  to  cross  the  street  at 
that  time  and  point,  and  further  that  It 
was  not  the  duty  of  respondent  to  post  no- 
tices In  Q»  daytime,  nor  to  t^  trav^rs  not 
to  cross.    We  are  not  w  much  oonooned 


with  the  reasons  for  the  lower  court's  ruling 
as  we  are  with  its  correctueBS.  No  liabili- 
ty was  established  against  respondent,  and 
the  lower  court  was  right  in  so  lioldlng, 
whatever  its  reasons  might  have  been. 
Judgment'  affirmed. 

CBOW,  a      and  ElUCilS  and  MAIN.  J7., 

concur. 

FULLBBTON,  J.  I  dissent.  The  trail 
which  the  appellant  followed  was  one  point- 
ed out  to  him  as  the  proper  way  by  which 
to  reach  the  place  where  he  intended  to  go. 
It  was  one  commonly  used  by  all  of  the  peo- 
ple of  the  neighborhood.  It  was  not  closed 
by  barriers  at  the  point  it  ^tered  the  street 
which  was  being  graded;  nor  were  there  no- 
tices of  any  sort  Indicating  that  its  use  was 
discontinued.  The  cable,  which  caused  the 
appellant's  injury,  was  moving  along  the 
surface  of  the  ground  In  one  position  when 
the  appellant  first  observed  it,  and  there  was 
nothing  to  indicate  that  It  might  not  safely 
be  crossed,  even  though  moving.  He  was 
not  warned  by  the  employfi  of  the  respond- 
ent, whom  he  saw  standing  near,  that  there 
was  danger  in  crossing  it;  nor  was  he  told 
by  such  person  that  the  way  he  was  pursu- 
ing was  not  still  open  for  traveL  As  he 
stepped  over  the  cable,  it  was  moved  in  an 
opposite  direction  from  that  in  which  it  was 
being  moved  when  he  first  observed  it ;  and 
It  was  this  ctiange  In  movement  that  caused 
the  cable  to  change  its  position  on  the 
ground.  There  is  nothing  In  the  record  to 
show  that  the  appelant  was  aware  that  the 
cable  made  these  changes;  and  It  is  too 
much  to  say  that  be  ought  to  have  observed 
them.  I  think,  therefore,  ttiat  there  was  a 
llabUlty  established  against  the  respondent, 
and  that  the  question  whether  or  not  the  ap- 
pellant was  gnlltjr  of  contributory  negUgoico 
was  for  tbe  Jury. 
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MIDDLBTON  et  al.  t.  ESOOB  at  aL 
(Bnpnma  Court  of  Oklahoma.  Match  U, 

fSvItoftiu  hy,th9  OoitrU 

Apfbal  and  Ebkob  a  327*)  —  Pbocebdinos 

voB  Review— Pabtibs. 

The  first  seotion  of  the  Byllabus  id  Jodd 
T.  PauUln  et  aL,  24  Okl.  636,  104  Faa  865,  la 
made  the  syUabus  io  this  case. 

[Ed.  Note.— -B^or  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  1814-1820,  1822-1885; 
Dec.  IMg.  {  327.«] 

Error  from  District  Court,  Muskogee  Coun- 
ty; R.  P.  De  Graffenrled,  Judge. 

Action  by  Eddie  Escoe,  by  Bert  E^  Nnss- 
baum,  his  legal  guardian,  and  another, 
against  Drury  H.  Middleton  and  anoUier. 
Judgment  for  plalntUEa,  and  defendants  bring 
error.  Dlsmlased. 

Kline  &  Ootwals,  of  Muskogee,  for  plain- 
tlOa  in  error.  Harlow  A.  Leekley  and  John 
B.  Meserv^  both  of  Muskogee,  for  defend- 
ant in  error  Eddie  Escoe.  W.  F.  Bampen- 
dahl,  of  Muskogee,  for  defendant  In  error 
W.  H.  Bateman. 

TURNEH,  J.  On  June  12,  1011,  the  de- 
ftendant  in  error  Eddie  Escoe,  a  minor,  by 
his  guardian,  sned  Drury  H.  Middleton, 
Frances  W.  Middleton.  and  W.  H.  Bateman 
In  ejectment  for  bis  allotment  In  the  dis- 
trict court  of  Muskogee  county  and  for 
mesne  profits.  By  amended  petition,  for  a 
second  cause  of  action,  he  alleged  that  de- 
fradants  claimed  some  right,  title,  or  Inter- 
est in  the  land,  the  precise  nature  of  which 
he  did  not  know,  and  prayed  that  they  be 
required  to  exhibit  all  evidence  thereof  to 
the  court,  that  his  title  to  the  land  be  clear- 
ed, and  they  forever  barred  from  setting  up 
any  claim  thereto.  After  issue  Joined  there 
was  trial  to  the  court  upon  an  agreed  state- 
ment of  facts;  whereupon  the  court  found, 
In  effect,  that  the  Mlddletons  were  In  pos- 
session and  relied  for  title  upon  certain 
deeds  executed  by  the  plalntlfF  to  them  dur- 
ing his  minority,  and  that  Bateman  was 
not  in  possession  and  asserted  a  Hen  only 
upon  the  land  by  virtue  of  a  mortgage  exe- 
cuted by  plaintiff  during  his  minority  for 
9690,  payment  of  which  the  Mlddletons  had 
Bssnmed  as  part  of  purchase  price;  that 
^0  of  said  9690  had  gone  In  betterments 
on  the  land;  and  that  the  rents  and  profits 
offset  any  claim  that  the  Mlddletons  might 
have  thereto.  Accordingly,  on  April  27, 1012, 
it  was  ordered,  adjudged,  and  decreed  by  the 
court  that  plaintiff  have  judgment  against 
the  Mlddletons  for  possession  of  the  land ; 
that  their  deeds  be  canceled ;  that  Bateman 
**Bhonld  have  and  recover  of  and  from  the 
'  plaintiff  Eddie  Escoe  the  sum  of  92&0  as  the 
value  of  the  improvements  which  were  placed 
upon  the  lands  Involved  herein,"  etc ;  "that 
as  a  condition  precedent  to  the  cancellation 
of  the  said  mortgage,  said  Dddle  Eteoe 


should  be  required  to  pay  to  said  W.  H. 
Bateman  the  sum  of  9250,**  etc;  "and  for 
good  cause  shown,  said  defendants,  Drury 
H.  Middleton  and  Frances  W.  Middleton,  are 
hereby  granted  00  days  Jlrom  this  date  with- 
in which  to  Bove  a  case^nade  upon  the 
plaintiff.'* 

As  no  extension  of  time  was  granted  in 
which  to  serve  a  case-made  upon  Bateman, 
and  the  same  was  not  served  on  him  within 
three  days  as  required  by  Comp.  Laws  of 
Okl.  i  6076,  and  not  luttU  July  23,  1012, 
the  moUon  to  dismiss  must  be  snstalned; 
that  Is,  If  Bateman  la  a  necessary  party  to 
this  proceeding  whlcb  Is  prosecuted  alone  by 
the  Mlddletons.  We  think  he  Is  for  the 
reason  that,  not  appealing,  we  presume  he 
Is  satisfied  to  accept  the  9260  which  plaintiff 
Is  decreed  to  pay  him  as  a  condition  pre- 
cedent to  setting  aside  his  mortgage,  and 
hence  bis  Intwests  would  be  adverstiy  af- 
fected should  tbe  laddletons*  ivpeal  result 
In  a  reversal  of  that  decree.  The  mle  is: 
"All  parties  to  an  action  whose  interests  will 
be  affected  by  &  rerenal  of  the  Judgmmt 
appealed  from  must  be  made  parties  to  Uie 
appellate  proceeding:"  J<An  ▼.  PauUln.  24 
Okl.  636.  104  Pac.  80B.  And  this  too  al- 
thon^  Bateman  thereafter  waived  his  right 
to  suggest  amendments,  consented  that  the 
case-made  be  settled  without  notice,  and 
waived  issuance  and  service  of  summons  in 
this  court  Bank  t.  Mwgenthaler,  etc.,  Co., 
31  OfcL  633,  122  Pac'607. 

Dlsmtesed.  All  the  Justices  concur. 


(K  OkL  6W> 

FIBST  NAT.  BANK  OP  HBN17B8S&Y 

HARDING. 
(Supreme  Court  of  Oklahoma.  March  11, 1013.) 

(Syllabut  by  the  Court.) 
Affbal  and  Ebrob  (S  827*}— Pahiibb— Oab- 

NI8HEE. 

Where  it  is  sought  to  reverse  an  order  dto- 
cbArging  garnishees  from  liability,  they  mast 
be  made  parties  to  the  proceedings  in  this  court; 
and  a  petition  la  emv  to  which  the  principal 
defendants  altme  are  made  parties  will  be  aia- 
missed. 

[Ed.  Note.— For  other  cases.  Appeal  and 
Brror,  Cent  Dig.  |f  1814-1820,  18£2-1835; 
Dec.  Dig.  I  327,*] 

Error  from  District  Court,  Klngflshw  Coun- 
ty; James  B.  Cnlllson,  Judge. 

Action  by  First  National  Bank  of  Hen- 
nessey, Oklahoma,  against  A  M.  Harding. 
From  an  order  dlscbarglng  a  garnishee, 
plaintiff  brings  error.  On  motion  to  dismiss. 
Granted. 

P.  S.  Nagle.  of  Kingfisher,  for  plalntlfl  in 
error.  F.  Lk  Boynton,  of  Kingfisher,  for  de- 
fendant In  erroi, 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Kingfisher  county. 
Plaintiff  In  error  se^a  to  have  reviewed  an 
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ordn  of  tli«  fflstzlct  conrt  which  dlsdiargea 
a  sarnUheft  Tbe  only  parties  made  plalntUt 
and  defendant  In  error  are  the  ortglDal  par- 
ties  to  the  action,  and  connitel  for  defendant 
hi  error  have  filed  motion  to  dismiss  the  pro- 
ceeding for  the  refls(m  that  the  ipunlahee 
was  not  made  a  party.  That  all  parties  who 
wUl  be  affected  by  the  jndgmoat  of  this  court 
must  be  made  parties  In  this  court  Is  fonda- 
mental,  and  the  Supreme  Court  of  Kansas, 
passing  on  fbls  spedlle  question  In  the  case 
of  Terfees  McOnlra  et  aL,  54  Kan.  614,  88 
Paa  781,  held  that:  *^ere  it  Is  sought  to 
reverse  an  order  discharging  garnishees  from 
liability,  they  must  be  made  parties  to  the 
[woceedlngs  In  this  court;  and  a  petition  in 
error  to  wbtcii  the  i^dpal  def«idants  alone 
are  made  parties  will  be  dismissed."  This 
case  was  afterwards  followed  by  this  court 
in  the  case  of  Bpauldliv  Mfg.  Co.  r.  Dill  et 
al.,  25  OkL  305, 100  Paa  817. 
The  motion  to  dismiss  is  sustained. 

HAYES«  a  X,  and  TDBNEB,  WILUAMS, 
and  KANO,  J3^  eancor. 

(U  OU.  ME) 

THORNB  r.  HABBI& 

(Saprcme  Court  of  Oklahoma.   Mkrch  11, 
lOlS.) 

fSvOatw  by  the  Court.) 

Appkal  and  Erbob  (S  366*>— Tihs  vob  Tak- 
ing PBocBEDtNas— Dismissal. 

The  Jadgment  Bought  to  be  reversed  was 
rendered  April  S,  1912.  Proceedingft  in  error 
to  review  the  same  were  commenced  in  this 
court  October  21,  1912.  and  not  within  six 
moDtbi  after  the  rendition  of  aaid  Judgment, 
as  required  by  an  act  approved  February  14, 
1911  (Lavs  1910-11,  c  18).  On  modon,  the 
cause  IS  dlsmiBsed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Em>r,  Gent  Dig.  H  1026,  1027;  Dee.  Dig;  I 
866.*] 

Brrw  from  District  Gonrt,  Caddo  Ooun^. 
Action  between  B.  A.  Thome,  administra- 
tor* and  Alice  Harris.  From  the  Judgment, 

the  administrator  brings  error.  Diandssed.' 

Brlstow  &  McFadyen,  of  An&darko,  for 
plalnttfT  in  error.  C.  H.  Garswell,  of  Ana- 
darko,  for  defendant  in  error. 

PER  CDRIAM,  For  the  reason  that  this 
suit  was  brought  in  the  lower  court  Febru- 
ary 21,  1912,  and  the  Judgment  sought  to 
be  here  reTl«<\ved  was  rendered  and  entered 
April  is,  191J,  and  proceedings  in  error  were 
not  commenced  in  this  court  until  October 
21.  1912,  and  not  within  six  months  after 
the  rendition  of  said  Judgment,  as  required 
by  an  act  approved  February  14,  1911  (Laws 
1910-11,  c.  18),  which  w«it  into  effect  June 
10,  1911,  the  motion  to  dismiss  this  cause 
is  sustained.  Holcombe  t.  Lawyers*  Co-Op. 
Pub.  Co.,  143  Pac.  1046.  and  cases  cited; 
Grant  t.  Greed  et  at,  128  Pac.  611,  and  cases 
cited. 

It  la  »  ordered. 


CK  OkL  SU) 

b  re  SADDLBIL 

(Supreme  Coort  of  Oklahoma.   Ifavdb  11, 

1913.) 

(SvOmbu*  bit  tA«  Court.) 
CoffannmovAi.  Law  (|  62*)— Oovnmani^ 

AL    POWSBS  —  BNCBOACHHXIIT    ON  JUOI- 

OlABT. 

Section  266,  Gomp.  Laws  1909,  in  ao  Ear 
ai  it  prohibita  a  diabarmmt  of  an  attorney  for 
acts  involving  moral  turpitude,  disconnected 
with  hi*  profesrional  or  official  duty  as  an  at- 
tomey,  until  after  conviction  therefor,  is  not 
violative  of  the  proviaiona  of  the  Constitution 
vesting  in  the  various  courts  of  the  stiUe  the 
Judicial  power  of  the  state,  and  ptDhibltlng  the 
exerdse  by  one  of  the  three  great  deportments 
of  the  goverameot  of  the  power  properiy  be- 
longing to  the  other  departments. 

[Ed.  Note.— For  other  casei,  see  Conatita- 
tloual  Law,  Cent  Dig.  H  fia  W-64,  70,  72-60k 
82,  84,86;  Dee.  DigTlWJ^^ 

In  the  matter  of  proceedli^  to  disbar  B. 
I.  Saddler.  Recommendations  of  a  referee 
that  a  demurrer  to  the  petltloa  aboiiid  be 

sustained.  Confirmed. 

HAYES,  a  J.  After  several  affldarits  hod 
been  filed  In  this  court  charging  respond^t 
of  baring  been  guilty  of  certain  alleged  un- 
lawful and  corrupt  conduct,  this  court  ap- 
pointed a  mouber  of  the  bar  commission  to 
Investigate  said  comi^lnta;  and  make  recom- 
mendatlons  thereon  to  the  court.  The  mcsn- 
ber  of  the  bar  coBunlssloa  so  appointed, 
after  making  investigation,  filed  in  this  court 
his  petition  for  the  disbarment  of  re^XHid* 
ent,  In  which  It  Is  allied  that  respondoife 
did  willfully  and  corruptly  In  the  month  of 
July,  1909,  in  the  city  of  Guthrie,  county  of 
Logan,  In  this  state,  offer  to  pay  to  one 
James  Noble  the  sum  of  110  If  said  Noble 
would  procure  in  advance  for  respondent 
the  questions  prepared  by  the  state  of  Okla- 
homa, to  be  submitted  to  persons  applying 
for  certificates  to  teach  school  in  the  stete, 
and  that  such  examlQation  questions  were 
sou^t  by  the  sold  Saddler  with  the  Inten- 
tion to,  and  that  he  did,  sell  the  same  to 
persons  aivlying  at  the  examinations  held 
by  the  state  for  the  Issuance  of  certificates 
to  teachers.  It  la  all^:ed  that  be  offered 
to  procure,  and  did  procure,  the  services  of 
one  John  Anderson  to  sell  copies  of  the  ques- 
tions to  persons  who  were  appUcanta,  which 
would  enable  Incompetent  teachers  to  pre- 
pare for  said  examination  and  fraudnl«itl7 
secure  cwtificates  to  teach  school ;  that  said 
Anderson  while  In  the  employ  of  said  re- 
spondent sold  to  one  L.  W.  Flowers,  an 
applicant  to  teach  school,  a  ct^y  of  said 
questions  for  the  sum  of  $10;  that  he  sold 
a  set  of  said  examination  qu^lons  to  oth- 
er appllcante  to  teach  whose,  names  are  set 
out  in  the  petition.  Some  of  theee  sales 
were  effected  by  respondent  In  person  and 
others  through  agents  employed  by  him; 
and  be  offered  to  sell  such  questions  to  varl. 
ons  pwaons,  In  addition  to  those  to  whom  he 
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did  sell.  In  answer  to  the  petition  respond- 
ent denies  all  of  the  charges  made  therein 
against  him.  The  court  thereupon  appointed 
a  referee  to  hear  the  evidence,  and  make 
and  report  to  this  court  bis  findings  of  fact 
and  conclusions  of  law.  After  the  referee 
had  heard  some  testimony  In  support  of  the 
charges,  he  announced  that  he  was  of  the 
opinion  that  the  demurrer  of  reepoaden*  to 
the  petition  npon  the  ground  that  the  facts 
alleged  by  tlie  petition  did  not  sufficiently 
Cfmstltnte  a  cause  of  action  against  respond- 
ent, and  that  the  grounds  alleged  In  said 
petition  constitute  none  of  the  statutory 
grounds  upon  which  a  disbarment  proceed- 
ing may  be  submitted,  should  be  sustained; 
and  further  takli^  of  testimony  was  sus- 
pended, and  the  referee  reported  to  this 
cotirt  his  conelasions  of  law  upon  the  ques- 
tions presented  by  the  depiurrer  for  decision 
of  this  court  before  further  mrooeeding  with 
the  hearing  of  evidence. 

By  section  26S,  Gomp.  Laws  1008.  any 
court  of  record  is  authorized  to  revoke  or 
suspend  the  license  of  an  attorney  to  prac- 
tice therein  after  a  copy  of  the  tdiarges 
against  him  shall  have  been  delivered  to  him 
by  the  clerk  of  the  court  in  which  the  pro* 
ceedlng  is  b^un,  and  an  omwrtunity  Is  giv- 
en him  to  be  heard  ta  his  defense.  The 
succeeding  section  prescribes  the  gronnds 
vpoa  which  such  suspension  or  revocation 
may  be  had  in  the  following  language: 
"The  following  are  snfficimt  causes  for  sus- 
pension or  revocation:  First,  when  he  has 
been  convicted  of  a  felony  under  the  laws 
of  Oklahoma,  or  a  misdemeanor  involving 
moral  turpitude.  In  either  of  which  cases 
the  record  of  conviction  is  conclusive  evi- 
dence. Second,  when  he  is  guilty  of  a  willful 
disobedience  or  violation  of  any  order  of  the 
court  requiring  him  to  do  or  forbear  any  act 
connected  with  or  in  the  line  of  his  profes- 
sion. Third,  for  the  willful  violation  of  any 
of  the  duties  of  an  attorney  or  counselor: 
Provided,  that  whenever  any  act  Is  done  by 
fbe  attorney  for  an  honest  purpose  or  with 
tJke  Intent  to  discover  the  truth  in  some 
matter  heretofore  being  litigated  and  pend- 
ing In  any  tribunal  at  the  time  the  acts  were 
done,  or  to  prev^t  litigation,  thai  th^  shall 
not  be  grouDde  for  revocation  or  suspepsion 
of  the  attorney's  license.  The  filing  of  any 
pleading  or  exhibit  In  conn  shall  not  be 
cause  for  suspension  or  revocation  of  the 
attorney's  license,  but  may  be  pnnisbed  as 
a  contempt  and  according  to  the  laws  gov- 
erning proceedings  In  contempt  cases.  An  at- 
torney's license  shall  not  be  revoked  or  sus- 
PCTded  for  any  cause  or  tn  any  manner  ex- 
cept as  provided  in  this  chapter  of  the  stat- 
utes of  Ibis  state  as  amended  by  this  act" 
Hie  same  section  further  provides  that  if 
on  the  trial  the  evidence  shows  the  acts  of 
which  respondent  Is  charged  do  not  fall  with- 
in one  of  the  provisions  contained  In  the 
section,  or  they  are  barred  by  the  statate 
et  limitations  In  the  act  provided,  the  at- 


torney accused  shall  stand  acquitted;  and 
by  section  267  it  Is  provided  that  all  actions 
for  suspension  or  removal  shall  be  brought 
within  one  year  after  the  action  cliarged  was 
committed  and  not  thereafter.  That  it  was 
Intended  by  the  statute  to  prohibit  the  revo- 
cation of  the  license  of  an  attorney  for  any 
other  grounds  than  those  specified  in  the 
statute  cannot  be  doubted.  The  language 
of  the  statute  Is  su8ceptll>le  to  no  other  con- 
struction. While  the  acts  with  which  re- 
spondent Is  charged  Involve  moral  turpitude, 
in  that  by  them.  If  they  are  true,  he  at- 
tempted and  practiced  a  fraud  upon  the  state 
by  corruptly  enabling  persons  who  were 
not  competent  to  teach  school  to  secure  cer- 
tificates of  authority  to  teach,  and  thereby 
defeated  tbe  purposes  of  the  statutes  of  the 
state  requiring  that  teachers  shall  possess 
the  quallflcatlonB  prescribed  by  the  statute 
before  certificates  are  Issued  to  them.  In  ac- 
complishing this  unlawful  purpose,  he  stood 
ready  and  willing  to  corrupt  other  persons 
to  procure  for  him  surreptitiously  or  other- 
wise copies  of  the  questions  In  advance  that 
he  might  barter  and  sell  them  to  prospective 
applicants  for  teachers'  certificates,  but  It 
is  not  charged  that,  if  said  acts  constitute 
a  violation  of  any  statute,  he  has  been  In- 
dicted and  convicted  therefor ;  and  the 
chaises  made  do  not,  therefore,  come  with- 
in the  first  provision  of  section  266,  supra. 
Nor  is  he  charged  with  being  guilty  of  a 
willful  disobedience  or  violation  of  any  or- 
der of  court  requiring  him  to  do  or^  forbear 
any  act  connected  with  or  In  tbe  line  of  his 
profession.  The  acts  committed  by  blm,  of 
which  complaint  Is  made,  are  wholly  dl»- 
c<mnected  with  any  duty  or  relation  of  bis 
profession  as  an  attorney. 

If  the  first  clause  of  the  statute  quoted 
above  stood  alone  in  connection  with  that 
portion  of  the  statute  which  prohibits  tbe 
revoking  of  any  license  except  for  the  causes 
provided  In  the  statute,  It  Is  clear  that  the 
effect  of  the  statute  would  be  to  authorize 
a  court  to  disbar  an  attorney  for  no  other 
cause  than  an  act  or  acts  involving  moral 
turpitude  for  which  the  person  charged  has 
been  convicted.  It  would  be  immaterial 
whether  the  Immoral  conduct  pertained  to 
tbe  official  or  professional  life  and  duties 
of  the  attorney,  or  to  his  private  life.  In 
neither  event  could  a  disbarment  occur  un- 
til after  a  conviction  for  the  offense.  But 
this  dause  of  the  statute  must,  like  all  stat- 
utes, be  construed  lA  its  relation  to  all  oth- 
er parts  of  the  statute,  so  that  each  and 
every  part  will  harmonize.  It  is  clear  that 
the  second  clause  authorizes  a  disbarment 
for  disobedience  or  violation  by  an  attorney 
of  any  order  of  the  court  connected  with 
the  office  of  attorney;  and  the  third  clause 
authorizes  a  disbarment  for  a  violation  of 
any  of  the  duties  of  attorney  or  counselor, 
which  duties  are,  to  some  extent,  specifically 
defined  by  section  257,  Comp.  Laws  1900. 
A  violation  of  the  duties  of  an  attorney  or 
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the  dlBobedloice  of  an  order  of  court  rela- 
tlve  to  some  official  duty  may  or  may  not 
«oii8tltnte  a  criminal  offense  for  which  a 
prosecntloti  lies.  As  to  the  grounds  of  the 
disbarment  provided  by  the  second  and  third 
clauses,  there  is  no  provision  that  there 
Bfa^U  be  a  conviction  before  an  order  of  dis- 
barment may  be  made,  and  tbey  must  be  con- 
strued as  a  limitation  upon  the  first  clause. 
Reading  the  entire  statute  together,  we  think 
the  l^islatlve  Intent  was  to  provide,  not 
Uiat  no  attorney  shall  be  disbarred  in  any 
event  for  the  commission  of  an  offense 
against  the  criminal  statute  of  the  state,  un- 
less he  has  been  previously  convicted,  but  to 
provide  that  no  such  disbarment  shall  oc- 
cur for  such  an  offense  until  after  convic- 
tion, where  the  offense  was  disconnected 
with  any  act  of  willful  disobedience  or  vio- 
lation of  any  order  of  court  requiring  him 
to  do  or  forbear  any  act  connected  with  the 
line  of  his  profession,  or  unrelated  to  any 
of  his  duties  as  an  attorney  or  counselor 
and  constituting  no  misconduct  in  office; 
and  the  statute  thus  construed  further  pro- 
hibits the  disbarment  of  an  attorney  for 
any  act  involving  moral  turpitude,  discon- 
nected with  any  professional  or  official  duty, 
if  such  act  is  not  one  for  which  a  prosecu- 
tion and  conviction  lies.  The  offense  or  of- 
fenses with  which  respondent  is  charged 
In  this  case  fall  within  the  class  last  men- 
tioned above.  It  Is  not  charged  that  the 
acts  complained  of  constitute  the  violation 
of  any  statute  for  which  a  prosecution  may 
be  had;  and,  if  any  statute  exists  making 
such  acts  a  criminal  offense,  it  has  not  been 
called  to  our  attention,  and  we  have  been 
unable  to  find  it.  The  acts  charged,  how- 
ever, do  in  our  opinion  evidence  deficiency 
in  character  and  moral  turpitude.  "Moral 
turpitude"  has  been  defined  as  Including  any 
act  evidencing  baseness,  vileness,  or  deprav- 
ity in  private  and  social  duties  which  a  man 
owes  to  his  fellow  man,  or  to  society  In  gen- 
lerai,  contrary  to  Justice,  honesty,  or  good 
morals.  State  v.  Mason,  29  Or.  18,  43  Pac. 
651,  54  Am.  St  Rep.  772;  Baxter  v.  Mohr, 
37  Misc.  Rep.  833,  76  N.  Y.  Supp.  982 ;  In  re 
Disbarment  of  Coffey,  123  Cal.  522,  56  Pac. 
448 ;  In  re  Klrhy,  10  S.  D.  322,  414,  73  N.  W. 
92,  907,  39  L.  R.  A.  856,  859. 

The  purposes  and  effect  of  the  act  with 
which  respondent  Is  charged  would  be  to  de- 
feat the  laws  of  the  state,  requiring  those  to 
whom  certificates  to  teach  are  issued  to 
possess  qualifications  prescribed  by  the  stat- 
ute, and  considered  necessary  for  the  protec- 
tion and  welfare  of  the  children  of  the 
state.  His  conduct  was  such  as  to  enable 
.those  who  availed  themsefves  of  the  benefit 
thereof  to  practice  a  fraud  upon  the  state; 
.but  it  in  no  way  constitutes  ■  a  v!61ation  of 
any  order  of  court  connected  with  or  in 
line  of  his  profession,  nor  does  ft  grow  out 
of  any  professional  or  official  duty  or  rela- 
.Hoiri  existing  by  reason  of  his  position',  as  an 
attorney.    The  offense^  Ui^r^or^  charged. 


against  respondent  does  not  constltide  a 
cause  for  disbarment  under  the  terms  of 
the  statute,  and  the  demurrer  to  the  petition 
should  be  sustained,  unless  the  statute  la 
void  as  being  in  coufilct  with  the  Constitu- 
tion of  the  state.  This  statute  was  in  force 
in  the  territory  of  Oklahoma  at  the  time  of 
the  admission  of  the  state,  and  was  by  tlie 
Enabling  Act  and  the  Schedule  to  the  Con- 
stitution extended  In  force  in  the  stnte,  uo- 
less  in  confilct  with  the  Coostitutloa  of  the 
state.  There  is  no  spedflc  provision  in  tbo 
Constitution  conferring  upon  any  court  pow- 
er either  to  admit  or  to  disbar  attorneys.  If 
the  Constitution  vests  in  any  court  or  courts 
the  power  to  determine  for  what  causes  an 
attorney  may  be  disbarred,  as  well  as  to 
determine  wh^  an  offense  has  been  commit- 
ted by  an  attorney  that  renders  him  sub- 
ject to  disbarment,  it  is  done  by  Implica- 
tion, and  not  by  specific  provision.  In  con- 
sidering the  question  of  the  validity  of  this 
statute,  It  must  be  done  with  full  observance 
of  the  rule  that  most  always  govern  courts 
in  determining  the  constitutionality  of  any 
statute,  which  requires  that  the  statute  shall 
be  sustained,  unless  Its  conflict  with  the  Ooo- 
stitutlon  is  clear  and  free  from  doubt 

Section  1,  art -7,  of  the  Ctmstltution,  vestM 
all  Judicial  power  of  the  state  In  the  Sen- 
ate, sitting  as  a  court  of  impeachment  s 
Supreme  Court,  district  courts,  county 
courts,  courts  of  Justices  of  the  peace,  mu- 
nicipal courts,  and  such  other  courts,  com- 
missions or  boards,  inferior  to  the  Supreme 
Court,  as  may  be  established  by  law.  We 
do  not  think  it  can  be  doubted  tliat  the  pow- 
er to  determine  whether  any  person  lus  coni- 
mltted  acts  or  has  been  guilty  of  conduct 
which  at  common  law  or  by  provision  of 
statute  has  been  declared  to  constitute  a 
cause  for  disbarment  Is  a  Judiidal  power 
that  can  be  exercised  only  by  the  courts,  and 
not  by  the  Legislature  under  a  Constitution, 
where  there  is  a  division  of  tiie  powers  of 
government  vested  in  different  departmoits, 
and  a  limitation  Imposed  by  the  Comtltu- 
tlon  that  the  power  vested  In  one  d^artment 
shall  not  be  exercised  by  either  of  the  oth- 
ers, but  that  it  is  in  every  instance  a  Ju- 
dicial power  to  determine  what  acts  or  con- 
duct, shall  constitute  a  rause  for  dlsbarmen-: 
is  not  so  free  from  doubt  There  Is  much 
vagueness  of  thought  and  expression  In  tbt> 
cases  from  the  courts  upon  this  question, 
due,  no  doubt,  in  the  main,  to  the  fact  that 
the  question  has  been  presented  directly  to 
the  courts  in  but  few  cases.  There  are 
many  decisions,  both  state  and  federal,  which 
contain  the  general  ,  statement  that  the  pow- 
er of  disbarring  attorneys  is  an  inherent 
power  in  the  courts,  or  that  it  is  a  power 
necessarily  possessed  by  all  courts  having 
authority  to  admit  attorneys  to  practice.  In 
re  Peyton,  12  Kan.  399;  In  re  Smith,  7»  Kan. 
743,  85 "Pac  584;  State  ex  reL  v.  WInton, 
11  Or.  456,  5  Pac.  337,  50  Am.  Rep.  486: 
Sanborn  v.  Kimball,  64        140;  SUte  r. 
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Slrk«>  13  FlA.  278,  05  Am.  Dec.  314;  DavU 
V.  State,  92  Teim.  634,  23  S.  W.  59 ;  Scott  v. 
State,  80  Tex.  321,  24  8.  W.  789;  Ex  parte 
RotdnsoD.  10  Wall.  605,  22  L.  Ed.  205;  Ex 
parte  Wall,  107  U.  S.  265,  2  Sup.  Ct  569,  27 
L.  Bd.  652;  Ex  parte  Garland,  4  Wall.  333, 
18  L.  Ed.  366.  B7  a  careful  constderatloii 
of  these  caees,  however,  and  others  of  slur- 
liar  Import,  it  Is  disclosed  that  they  are  an- 
tbority  only  for  the  proposition  that,  in 
the  abaenee  of  Qiedfle  consUtntloual  or  stat- 
utory provision  conferring  authority  upon 
the  courts  to  disbar,  the  courts  have  power 
by  virtue  of  the  common  law  to  disbar  at- 
torneys for  certain  causes;  and  they  are  no 
authority  for  determining  to  what  extent 
the  L^slatnre  may  limit  or  regulate  this 
power  existing  at  common  law.  An  lllustra- 
tioD  of  the  indeflnltenesB  with  whlqb  the 
question  has  been  dealt  is  to  be  found  In  Be 
P^ton,  supra,  where  In  the  opinion  it  Is 
said:  "We  suppose  that  all  courts  authorized 
to  admit  attorneys  may  also  disbar  them 
upon  sufficient  cause  being  shown ;  that  such 
power  is  Inherent ;  that  it  is  a  necessary  In- 
cident to  the  proper  administration  of  jus- 
tice; that  it  must  be  exercised  without  any 
apefdal  statutory  authority  and  In  all  prop- 
er cases,  unless  positively  prohibited  by 
statute;  and  that  it  must  be  exercised  In  the 
manner  that  will  give  the  party  to  be  dis- 
barred a  fair  trial  and  an  opportunity  to 
be  heard."  This  language  Is  not  accurate, 
11  It  is  meant  that  the  power  to  disbar  la 
inherent  in  the  courts  in  the  sense  that  the 
power  to  punish  for  contempt  is  inherent  in 
them;  for  in  that  event  the  Legislature  coold 
not  prohibit  the  exercise  of  the  power,  and 
a  positive  prohibition  of  statnte  would  liave 
no  effect  npon  the  question.  In  many  of 
the  states  statutory  enactments  have  been 
made  providing  grounds  upon  which  attor- 
neys may  be  disbarred,  and  the  courts  have 
iiniformly  enforced  them  without  any  ques- 
tion as  to  the  power  of  the  lleglslature  to 
prescribe  grounds  for  disbarment;  for,  by 
the  weight  of  authority,  It  has  been  held 
that  the  grounds  enumerated  In  such  stat- 
utes are  not  exduslve,  and  that.  In  addition 
Co  the  causes  prescribed  by  the  statute,  the 
courts  may  disbar  for  other  grounds  existing 
at  common  law.  Beene  v.  State,  22  Ark. 
149;  4  Cyc.  W3S.  But  these  cases  are  au- 
thority for  the  proposition  only  that  such 
statutes  should  be  construed  as  not  intend- 
ing to  limit  the  power  of  the  courts  to  disbar 
for  the  causes  enumerated  in  the  statute,  and 
eannot  be  taken  as  authority  for  the  proposi- 
tion that  the  Legislature  has  no  power 
to  limit  the  courts  with  respect  thereto. 
TbiH  latter  question  has  been  directly  con- 
sidered In  but  few  cases  tliat  we  have  been 
able  to  find,  which  are  as  follows:  In  re 
Eaton,  4  N.  D.  614,  62  N.  W.  597 ;  In  re  Col- 
lins, 147  Cal.  8,  81  Pac.  220;  Ex  parte 
Sclienck,  66  N.  C.  353 ;  In  re  Haywood,  66  N. 
a  1;  In  re  £bK  160  M.  a  44,  68  &  £!. 


d09; 

190.  10  L.  B.  JL  (N.  S,)  802,  17  Ann.  Cas., 

592. 

In  the  Collins  Case,  supra,  the  statute  in- 
volved was  very  similar  to  the  one  involved 
In  the  Instant  case,  except  that  it  contained 
no  prohibition  against  the  courts'  disbarring 
for  other  causes  than  those  specified  In  the 
statute.  The  court,  after  quoting  from  Ex 
l>arte  Yale,  24  Cal.  241,  85  Am.  Dec.  62,  the 
following:  "The  manner,  terms,  and  condi- 
tions of  their  admissloa  to  practice,  and  of 
their  continuance  in  practice,  as  well  as 
their  powers,  duties,  and  privileges,  are 
proper  subjects  of  legislative  control  to  the 
same  extent  and  subject  to  the  same  limita- 
tions as  in  the  case,  of  any  other  profession 
or  business  that  is  regulated  by  statute"— 
said:  "In  the  plenitude  of  its  power,  as  an- 
nounced In  this  case,  the  Legislature  of  the 
state  has  plainly  defined  the  causes  for 
which  an  attorney  may  be  deprived  of  his 
right  to  practice.  This  it  had  the  right  to 
do,  and  its  specification  of  such  causes  Is, 
In  our  Judgment,  conclusive  on  this  court 
And  to  the  extent  that  an  attorney  may  be 
disbarred  for  causes  which  afTect  his  moral 
lut^rity  in  dealings  with  others  of  a  purely 
personal  character,  and  transacted  in  his 
private  capacity,  the  statute  has  provided 
that  it  shall  be  done  by  the  court  only  when 
he  has  been  convicted  of  a  felony,  or  'of  a 
misdemeanor  Involving  moral  turpitude."  In 
the  North  Carolina  cases  the  statutes  spe- 
dfically  prohibit  the  disbarment  u[>on  any 
other  grounds  than  those  enumerated  in  the 
statute,  and  the  validity  of  the  statute  was 
sustained.  The  power  to  disbar  Is  not  nec- 
essary to  the  existence  of  courts ;  and  orig- 
inally such  power  was  not  exercised  by 
them  for  the  reason  that  parties  to  a  suit 
were  required  to  api)ear  In  person  and  were 
not  permitted  to  be  heard  by  attorneys, 
and,  after  barristers  or  counselors  at  law 
were  permitted  in  England  to  appear  for 
parties  to  an  action,  they  were  not  appoint- 
ed by  the  court,  but  were  called  to  the  bar 
by  the  inns  of  court,  and  the  admission  of 
attorneys  has  been  from  time  to  time  in 
England  r^ulated  by  statute.  .  State  r. 
Kirke,  supra.  And  there  appears  to  be  but 
little  division  among  the  authorities  that 
the  power  to  prescribe  the  qualifications  for 
admission  to  the  bar  is  a  legislative  power, 
and  the  almost  uniform  legislation  upon  the 
subject  In  the  various  states  Is  to  prescribe 
what  shall  constitute  qualifications  snfficient 
to  entitle  one  to  be  admitted  to  the  bar,  and 
vests  the  court  with  Jurisdiction  to  deter- 
mine when  an  applicant  possesses  the. pre- 
scribed qualifications.  Following  the  estab- 
lishment of  the  right  of  litigants  to  aiipeat 
.by  counsel  in  court,  there  came  to  be  rec- 
ognized a  Jurisdiction  and  powet:  In  thb 
courts  to  punish,  attorneys  foi*  mlsbehavlnjf 
In  the  practice  .of  their  profession,  and'  to 
disbar  them  for  official  misconduct.  The 
power  in  tt^  courts  to  disbar,  therefore,  is 
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of  common-Uiw  origin,  while  the  power  to 
admit  is  of  Btatatory  origin.  Ex  parte  Brad- 
ley, T  Wall.  864,  18  Ii.  Ed.  806;  State  t. 
K3rk^  supra. 

It  tbe  power  in  every  case  to  determine 
upon  wbat  grounds  an  attorney  may  be  dis- 
barred is  a  power  inherent  in  the  courts  in 
the  sense  that  the  power  to  punish  for  con- 
tempt is  Inherit,  then  the  grant  by  the  Con- 
sUtntlon  of  judidal  functions  Includes  the 
power  to  disbar  attorneys,  and  to  strike  their 
names  from  the  roll,  and  tbe  Legislature  can- 
not by  statutory  enactment  prohibit  the  exer- 
cise of  this  power.  The  power  to  punish  for 
contempt  is  inherent  In  the  courts,  because 
of  the  necessity  of  such  power  in  the  due 
adu^inistratlon  of  Justice  by  them.  Does 
sndi  a  necMsity  for  the  power  to  disbar  and 
to  detemdne  in  all  Instances  what  shall  oon- 
stitnte  causes  for  disbarment  exist?  Ail- 
ment full  of  sound  reason  can  be  adduced  to 
snstain  the  proposition  that  the  power  to 
disbar  an  attorn^  for  profestional  miscon* 
duct  or  ne^ect  of  doty,  such  as  obstructs  Oie 
admlnistratlcm  of  Jnstlc^  intampts  the  or- 
dtfly  procedure  of  the  courts,  bring  reproach 
and  cont^pt  upon  them  or  violate  his  fiduci- 
ary relation  toward  his  ciliaDit,  is  so  necessary 
to  the  full  and  comidete  administration  of 
justice  that  such  power  cannot  be  taken 
from  tbe  courts  by  l^EislatlTe  «iaetment 
But  does  such  a  necessity  exist  when  applied 
to  the  nonprofessional  misconduct  of  an  at- 
torney, such  as  acts  that  may  show  deficiency 
in  character  and  a  lack  of  proper  r^ard  for 
his  duties  toward  mankind  generally,  but  that 
do  not  relate  to  hie  professkmal  or  official 
duties  as  an  attorney?  We  are  of  the  oidn- 
lon  that  no  such  necessity  Is  manifest  as 
will  autiiorlse  us  to  declare  the  statute  In- 
Tolved  Told.  That  Oie  men  composing  the 
bar  shall  be  men  of  high  integrity  and  of 
unQuestlonable  diaracter  in  their  private 
lives  as  well  as  in  their  official  and  profes- 
sional lives  should  not  be  underestimated; 
but  the  office  of  attorn^  in  the  courts  is  of 
no  more  importance  in  the  administration  of 
justice  than  of  the  Jndge  who  presides  over  it, 
and  It  would  not  be  contended  that  it  Is 
essential  to  the  admlnlstrtition  of  Justice 
by  tlie  courts  that  the  courts  shall  have  the 
power  to  determine,  Independent  of  control 
by  statute,  what  acts  shall  constitute  a  suffi- 
cient canitfe  for  removal  of  a  Jud^  from 
aOxie.  The  statute  here  Involved  undertakes 
to  prescribe  a  rule  that  no  attorn^  shall  be 
disbarred  for  acts  In  his  xwivate  life,  discon- 
nected wiUi  his  iwofesslraial  duties,  although, 
tii^y  Involve  moral  turpitude,  until  he  has 
been  convicted  therefor.  Independent  of 
any  statute  upon  Oils  question,  there  Is  a 
division  among  the  authorities  as  to  whether 
at  common  law  socb  acts  constituted  a  cause 
for  disbarmoit  until  after  conviction.  Mr. 
Justice  Bradley,  delivering  the  <^;»inlon  of 
the  court  In  XGx  parte  Wall,  su]^,  states  the 
geo«aH  rule  to  be  that  previous  to  conviction 


an  attorney  shall  noC  be  atraci:  offttwnAfte 

an  indictable  offense,  committed  by  him  when 
notactlngin  his  diaractiff. of  attorney;  bathe 
sustained  the  disbarment  In  that  ease  as  fall- 
ing  within  an  exception  to  the  gwenl  nde. 
A  careful  review  and  analysis  of  Out  avtborl- 
ties  by  Bfr.  Justtce  Field  in  the  dissenting 
opinion  establishes,  we  think,  that  tte  weight 
of  authority,  both  BngUsh  and  American, 
supports  the  doctrine  that  no  disbarment 
should  be  made  under  the  rule  at  common 
law  for  offenses  that  had  no  connectlou  wit3k 
the  party's  professions]  conduct  until  after 
indictment  and  conviction,  and  to  Bie  same 
effect  is  4  Cye.  910;  State  r.  Winton,  su^. 
The  statute  in  providing  that  no  dlsbarmeit 
shall  be  made  for  acts  involving  moral  tnr^- 
tud^  disconnected  with  any  professional  mis- 
conduct until  after  conviction,  definltdy  fixes 
a  rule  about  which  under  the  comoum  law 
there  was  modi  conflict  in  the  authorities; 
and  it  is  not  dear  to  us  that  In  so  doing  tbe 
stetute  interferes  wltti  any  inheroit  power 
of  tbe  courts  and  should  be  dedared  Invalid. 
The  right  to  pursue  one's  chosen  calling  and 
for  whldt  he  has  spent  a  large  portion  <tf 
his  Ufe  In  preparation,  and  wUdi  to  on  ex- 
tent may  have  unfitted  him  for  eamli^  a 
support  for  himself  and  those  dependent 
upon  him  in  a  dUfOrent  vocation  Is  a  valua- 
ble right,  and  his  legal  status  relative  thereto 
should  be  made  as  definite  and  certain  as 
is  possible,  without  infringing  upon  any  neces- 
sary power  of  the  court 

We  therefore  hold  that  in  so  far  as  the 
statute  here  involved  prohihite  a  disbarment 
for  acts  Involving  moral  turpitude,  but  dis- 
connected with  the  prof^ional  or  official 
duties  of  an  attorney,  until  after  conviction 
therefor,  is  not  vloIatlTe  of  the  provisions 
of  the  ConsUtutlon,  vesting  In  various  courts 
of  the  state  Judicial  power  and  prohibiting 
the  exercise  by  one  of  the  three  departments 
of  goremment  of  the  power  ^werly  bei<nir 
Ing  to  the' other  departments. 

The  recommendation  of  the  referee  that 
the  d^urrer  to  the  petition  should  be  sos- 
talned  Is  confirmed.  All  the  Justices  coocnr. 

m  OU.  tm  ■ 

SHTTLIj  V,  STATE  et  aL 
(Snpreme  Court  of  Oklahoma.  March  11, 191&) 

rfTyUafrM  »y  tt«  Oomrt.)  ' 

CouUTS  (I  240%,  New,  vol.  8  Key-No.  Series) 
— SOFBEUE  COUBT— TAX  PKOCKKDUfOS— AP- 
PEAL  Wamt  JUDOUBT  AVFXBHIICa  OOUIITT 

Tbbascbsb's  Onon  AasEssura  OHnncD 

Pbofbrtt. 

Appeal  dismissed  for  waot  of  Jttriediction, 
on  the  authority  of  State  v.  Gawthon's  Kstats, 
31  OU.  000,  122  Fac  622. 

Error  from  Cnstur  County  Court;  A*  B. 
Latimer,  Judge. 

Action  by  the  State  and  Onst«  County 
against  Mary  E.  ShnlL  Jndgmrat  tor  i^sin- 
tlfCs,  and  defendant  brings  error.  DIsmlssiiT 
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B.  J.  SMre,  of  Batlw,  for  plaintiff  In  er- 
zw.  Charles  West,  At^.  Oeo.,  and  W.  O. 
Beerca,  Aaat  Atty.  Gen.,  tut  defendants  in 
error. 

KANB^  3.  This  Is  an  appeal  firom  an  or- 
der of  the  county  court  of  Coster  county, 
dismissing  an  appeal  from  the  final  action 
of  the  treasum  of  that  conn^,  flnding  that 
certain  pwsonal  pnverty  beltmgtng  to  the 
plaintiff  In  error  lud  been  'onlawfally  omit- 
ted tnm  the  tax  raturna  for  certain  yeara 
In  State  et  aL  t.  Gawthoxn's  Bstate^  81  Okl. 
060;  122  Pac.  S22,  it  vas  held  that  "the  Su- 
invme  Oonrt  la  vUhont  Jnrlsactlon  to  re- 
▼leir,  on  appeal  thereto,  an  order  or  jadg- 
meat  of  a  county  court  made  In  an  Rppe&l 
to  snch  court  from  a  dedalon  and  ordw  of 
a  county  treasnrv,  assessing  proper^  for 
taxation,  alleged  to  have  been  nulawfolly 
omitted  from  the  tax  retnma  for  certain 
years.** 

On  Uie  authority  of  the  foregoli^  case, 
ttw  appeal  must  be  dismissed  for  want  of 
Jurisdiction.  All  the  Justices  concur,  ex- 
cept HAYBS,  O.  absent 


p6  Okl.  m) 

ST.  LOUIS  A  a  F.  R.  CO.  y.  YOUNG. 

(Sapreme  Coart  of  Oklahoma.   March  11, 
1913.) 

(Sytlttbtu  by  fA«  Court.) 

L  Pludiho  <|  307*)  —  Motion  to  Makx 
UosB  DEnnnm  aud  Cbbtaih— Tno— Bx- 
nAsion  w  Tin  **to  Piun." 

A  motiMi  to  make  more  definite  aod  ecr- 
tain,  which  is  provided  (or  section  6659, 
Comp.  Laws  19iD9,  may  be  made  at  any  time 
witbio  the  period  allowed  to  answer  or  demur 
br  section  6645,  Comp.  Laws  1909,  and  if  tbe 
defendant  obtains  an  ezteniion  of  time  in  which 
"to  plead,"  he  does  not  thereby  walTe  the 
right  to  make  snch  motiim  within  the  time  so 
extended. 

[Bd.  Note.— For  otber  esses,  see  Pleading, 
Cent  Dig.  U  1178-1198;  Dae.  Dig.  {  867.*] 

2.  JtrDOHENT   (I  108*)— Plkadikos— Uhdib- 

FOBED  or  MOTIOIV. 

Where  a  motion  to  make  a  petition  more 
definite  and  oertain,  not  frlTolons,  has  been  fil- 
ed b?  a  party  within  the  time  to  plead,  and  is 
pending  undisposed  of  and  not  wived,  a  Jadg- 
ment  upon  the  pleadlnge  against  the  defendant 
cannot  be  taken. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  201:  Jiee.  Vig.  %  108.*] 

Hayai^  0.  J.,  dissenting. 

Error  from  Creek  County  Court;  John  O. 
DttTia,  Jndg& 

Action  by  Wm.  A.  Tonng  against  the  Bt 
XauIs  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Rerersed  and  remanded. 

W.  F.  Srans,  of  St  Louis,  Ma,  and  R.  A. 
Klelnschmldt  of  Oklahoma  City,  for  plain- 
tiff In  error.  P.  W.  Jacobs  and  J.  Harvey 
Smith,  both  of  Sapolpa,  for  defendant  In  er- 
ror. 


EANi;  J. '  Thla  was  u  action  commenced 
by  the  dflftedant  In  error,  plaintiff  below, 
against  the  irtalntlff  In  wror,  defMtdant  be* 
low,  to  teoeim  tor  work  and  labor.  In; due 
time  the  defendutt  filed 'a  wedal  an^earance^ 
and  moved  to  quaA  the  sommona,  which 
was  eramled  by  the  court,  whereupon  the 
coart  granted  the  dtiHsndajit  "80  days  In 
which  to  plead."  Within  tbe  time  "to  i4ead" 
granted  by  tbe  court  the  defendant  filed  a 
motion  to  reauire  the  plaintiff  to  make  his 
petition  more  definite  and  certain..  Thmaft- 
er  the  i^alndff  filed  a  motiUm  for  Judgment 
<m  ttke  pleadings,  which  motion  the  court, 
without  coDsidertng  defendants  motion  to 
make  more  definite  and  certain,  sustained, 
and,  without  hearing  any  erlduice^  rendered 
Jnc^oit  for  tbe  plaintiff,  to  xererse  whldi 
this  proceeding  In  error  was  commenced. 

[1]  The  'first,  and  only,  question  of  any 
seriousness  in  the  case  is:  Was  the  order 
of  the  court  ^  days  in  which  to  plead," 
broad  mongh  to  authorize  the  defendant  to 
file  a  motion  to  make  more  definite  and  cer- 
tain within  the  time  to  plead  granted  by  the 
court?  Our  former  oi^nlon  was  based  upon 
tbe  theory  that  by  the  leave  granted  the  de- 
fendant was  restricted  to  filing  an  answer, 
.demurrer,  or  a  pleading  of  the  class  set  out 
in  !>ect(on  6626,  Comp.  Laws  1900,  which  pro- 
vides: "Tbe  only  pleadings  allowed  are: 
nrst  The  petition  by  tbe  plaintiff.  Second. 
The  answer  or  demarrer  by  the  defendant 
Third.  The  demurrer  or  reply  by  the  plain- 
tiff. Ponrth.  The  demurrer  by  the  defendant 
to  tbe  reply  of  the  plaintiff."  Upon  further 
reflection  we  have  reached  the  conclusion  that 
that  1b  too  narrow  a  construction  to  place  upon 
the  words  "to  plead"  as  used  in  the  order  of 
the  court "  It  has  been  the  general  understand- 
ing among  the  lawyers  of  this  Jurisdiction  for 
a  great  many  years  that  wben  leave  to  plead 
out  of  time  is  granted  in  the  general  language 
of  the  order  herein,  it  Is  sufficient  to  author- 
ize the  party  securing  the  leave  to  file  within 
the  extension  any  of  the  motions  or  plead- 
ings provided  for  by  law.  That  counsel  for 
defendant  In  error  do  not  form  the  excep- 
tion to  tbe  general  rule  above  stated  la  ap- 
parent from  the  following  excerpt  taken  from 
their  brief:  '^e  adndt  that  the  defmdant 
below  bed  a  right  to  file  that  motion  and 
have  it  acted  upon  within  the  80  days,  and, 
before  It  was  in  default  file  the  pleading  it 
took  leave  to  fll&"  That  also  is  tbe  practice 
which  seems  to  be  approved  in  21  VjQC  of 
PI.  ft  Pr.  701,  where  it  Is  said:  "Where  ah 
oitenslon  of  time  for  pleading  or  pleadings 
after  tbe  prescribed  period  has  been  allowed, 
it  is  advisable  that  tbe  party  benefited  there- 
by should  comply  strlcUy  with  the  order  as 
made;  because,  unless  the  leave  were  gen- 
eral, to  plead,  answer,  or  deanur,'  the  au- 
thorities are  not  in  unison  upon  the  question 
whether  Uie  party  Is  entitled  to  put  in  any 
pleading,  or  motion  In  the  nature  of  oa^ 
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but  tbat  apedfled  In  the  oiAer."  Tbe  form 
approved  b7  the  text  certainly  Huiteniplatea 
that  leave  '*to  plead"  embraces  leave  to  file 
all  cOier  pleas  or  motions  except  thoee  em- 
braced within  leave  Ho  answer  or  demur." 

Section  B6S9,  Comp,  Laws  1009,  provides: 
"If  redandant  or  Irrelevant  matter  be  In- 
serted In  any  pleading,  it  may  be  strldcen 
oat,  on  motion  of  the  party  prejudiced  there- 
by; and  when  the  allegations  of  a  pleadli^ 
are  so  indeflidte  and  uncertain  that  the  pre- 
cise nature  (tf  the  durge  or  defense  Is  not 
apparent,  tbe  court  may  require  the  plead- 
ing to  be  made  definite  and  certain  by  amend- 
ment." The  for^oii^  statute  dearly  pro- 
vides tbr  a  mottm  to  make  more  definite  and 
certain,  but  neither  the  statute  nor  any  rule 
of  cottrt  fixes  any  definite  time  In  which  tbe 
motion  must  be  made.  In  A.,  T.  ft  B.  F.  Ry. 
Oo.  V.  Lambert.  SI  Okl.  800, 121  Pac.  664,  It 
was  held  that  the  proper  time  to  file  a  mo- 
tion to  quash  a  summons  is  **withln  the  time 
to  plead." 

In  Young  V.  r^ch,  6fl  Wis.  514,  29  N.  W. 
224,  a  motion  to  make  more  definite  and  cer- 
tain was  filed  within  an  extension  of  time 
"to  answer  or  demur,"  provided  for  by  stip- 
ulation. The  court  held:  "A  motion  that  the 
complaint  be  made  more  definite  and  certain 
may  be  made  at  any  time  within  the  period 
allowed  for  answering;  and,  if  the  defend- 
ant obtains  a  stipulation  extending  the  time 
to  answer  or  demur,  he  does  not  thereby 
waive  the  right  to  make  such  motion  within 
the  time  so  extended."  In  the  opinion,  Tay- 
lor, J.,  discussing  this  proposition,  says:  "in 
this  case  the  motion  was  made  before  the 
time  to  answer  had  expired;  but  it  Is  urged 
by  the  learned  counsel  for  the  respondent 
tbat  the  right  to  make  tbe  motion  was  waiv- 
ed by  obtaining  a  stipulation  extending  the 
time  to  answer  or  demur ;  and  that,  having 
obtained  that  stipulation  extending  tJie  time, 
and  not  having  reserved  in  terms  the  right 
to  make  such  motion  In  the  meantime,  he 
waived  such  right  We  think  this  objection 
to  the  motion  should  not  prevail.  Neither 
tbe  statute  nor  the  rules  of  court  fix  any  def- 
inite time  within  which  tbe  defendant  must 
make  bis  motion;  and  as  one  object  of  the 
mgiUon  is  to  enable  the  defendant  to  an- 
swer understaudingly,  and  as  the  plaintiff 
may  of  his  own  mpttcm,  and  without  leave 
of  the  court,  amend  his  complaint  and  make 
it  more  definite  and  certain  tf  it  be  defective 
in  that  respect,  at  any  time  before  the  time 
to  answer  baa  expired,  the  defen&nt  may 
make  his  motion  to  require  it  to  be  -  done 
within  the  same  time.** 

[2]  There  is  a  dearth  of  authority  on  tbe 
exact  question  under  consideration,  but  what 
there  la  dearly  snppoite  the  concludon  we 
have  reached.  The  Wisconsin  case,  howev- 
er, is  strongly  in  point,  and,  as  tbe  statute 
of  Wisconsin  uiwn  which  the  opinion  is  bas- 


ed Is  substantially  the  same  as  oar  am,  we 

consldN  it  very  persuasive. 

Having  readied  the  condusion,  tliat  the 
defendant  under  the  leave  granted  was  mti- 
tled  to  file  a  motion  to  make  more  definite 
and  certain,  the  authorities  uniformly  sup- 
port the  proposition  that  where  a  motion  to 
make  a  petition  more  definite  and  certain, 
not  frivolous,  has  been  filed  by  a  party  with- 
in the  time  to  plead,  and  is  pending  undis- 
posed of  and  not  waived,  a  judgment  upcm 
the  pleadings  against  the  defendant  cannot 
be  teiken.  A.  T.  ft  S.  F.  Ry.  Oo.  v.  Lambert, 
SI  Okl.  800. 121  Pac.  654;  Gbivlngton  t.  Oolo- 
rado  Springs  Co.,  0  GoUk  697,  14  Pac.  212; 
Farrls  v.  Waltor,  2  Ooia  App.  460,  81  Paa 
231;  Story  v.  Wan^  85  Hiss.  300;  72  Am.  Dec. 
126 ;  JBlytbe  et  al.  v.  Hinckley  et  al.  (a  O) 
84  Fed.  228;  Atddaon.  efecL,  By.  Oo.  t.  Nidi- 
olla,  8  Oolo.  188,  6  Pac;  512;  Bldgway  v. 
Homer,  56  N.  J.  Law,  84,  25  AtL  880. 

The  judgmrat  of  the  court  below  la  revers- 
ed, and  the  cause  remanded*  with  directions 
to  grant  a  new  trlid.  All  tbe  Justices  ooo- 
cur,  except  HATES,  C  J.,  vbo  dissents,  and 
WILLIAMS,  J.,  absent  and  mvt  partidpating. 

"  06  OU.  U7) 

CONWILL  r.  ELDBIDOBL 

(Supreme  Court  of  Oklahoma.    Mardi  11. 

1913.) 

(SvHalut  &v  the  Court.) 

1.  Tbiai.  <H  6,  408*)— Time  or  Tbial— Right 
TO  DeI/At— Waives— Continuance. 

By  reason  of  section  S834,  Comp.  Laws 
1909,  where  the  Innes  In  a  case  are  made  ap 
during  a  term  of  court  the  case  is  not  triable 
at  said  term  earlier  than  10  days  after  the 
date  tbe  issues  are  made  ap;  and  it  is  enoi 
for  the  court  to  compel  a  party,  over  bla  ob- 
jection upon  this  ground,  to  proceed  to  trial  of 
the  case  on  an  earlier  date^  Bat  where  no  ob- 
jection Is  made  that  tbe  case  is  improperly  set 
for  trial,  and  a  party  moves  for  a  continuance 
of  the  cause  upon  the  ground  only  tbat  a  wit- 
ness who  had  promised  tiim  to  be  present  was 
absent,  he  will  be  held  to  have  mfved  any  ob- 
jection to  the  ease  having  besu  prematnrdy 
aet  for  trial. 

iBd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  fi  11,  12.  009;  De&  Dig.  H  8>  40&*] 

2.  Evidence  d  474*>— Opiitzozt— NoRxxnns 

— Sanity. 

Where  nonexpert  witnesses  testify  that 
they  have  observed  the  conduct  of  a  penon 
whose  saaity  Is  In  question,  and  state  the  ^cta 
which  they  observed  and  upon  which  they  base 
their  opinions,  they  may  give  their  opinions  as 
to  the  sanity  of  such  person, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Die.  H  2190-2219;  Dec.  Dig.  |  474.*] 

8.  Appeal  and  Ebbob  (|_  1001*)— Rbvikw- 

VeRDICT— INSCFFICIBNT  EVIDENCE. 

Where  there  is  lacking'  any  evidence  rea- 
sonably tending  to  support  any  essential  iasoe 
that  was  or  must  have  been  found  in  fovor  of 
the  prevailing  party  in  order  to  return  a  gener- 
al verdict  for  him,  or  to  support  any  special 
finding  of  -fact  in  bis  favor  esseotiu  to  hit 
riRbt  to  prevail,  such  verdict  or  finding  will  be 
set  aside  oy  this  court,  and  a  new  trial  granted. 

[Ed.  Note.— For  other  celscs,  see  Appeal  and 
Error.  Cent.  Dig.  H  8022,  80^-8^;  Dee 
Dig.  i  1001.*] 


•*Vor  ethsr  omm  a—  same  tqpls  aBdsaetlitt  KUICBBft  la  Dua.  Dig.  A  Am.  Dl»  K«r-Na.  telia  ft  Rsv'r  ladans 
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Mirror  from  District  Oonrt,  Texas  Cono- 
17;  R.  H.  Loofbonrrow,  Jtu^e. 

Action  by  J.  D.  OonwUl  against  W.  H. 
BldrMge.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Berersed  and  re> 
manded. 

Plaintiff  In  error  brooght  this  action  In 
tbe  court  below  to  recover  tbe  sum  of  $1,117.- 
74  upon  two  certain  promissory  notes  made 
and  executed  to  plaintiff  In  error  by  defend- 
ant In  error.  Defendant,  who  la  represent- 
ed by  his  guardian,  admits  In  his  answer 
the  execution  and  delivery  of  the  notes,  but 
as  a  defense  against  any  liability  thereon 
he  alleges:  First  That  at  the  time  they 
were  executed  he  was  mentally  Incompetent, 
and  Incapable  of  entering  Into  a  valid  con- 
tract Second.  That  tlie  consideration  for 
whldi  said  notes  were  executed  was  the 
purchase  price  of  one  Jack,  and  that  plaintiff 
secured  tbe  execntion  and  delivery  of  said 
Botes  by  false  and  fraudulent  representa- 
tions that  the  jack  for  which  they  were  exc^ 
cnted  and  delivered  was  sound  and  In  every 
way  and  manner  suitable  for  breeding  pur- 
poses, when  In  truth  and  in  fact  he  was  en- 
tirely and  wholly  worthless  for  breeding 
parpoBeSi  and  without  value,  all  of  which 
facta  were  known  to  the  plaintiff  at  the  time 
of  his  making  said  false  and  fraudulent  rep- 
resentations, and  were  unknown  to  tbe  de- 
fendant ;  that  said  representations  were  made 
for  the  purpose  of  deceiving  and  defrauding 
defendant;  and  that  he  did  rely  upon  same, 
and  was  thereby  deceived  and  defrauded. 
Defendant  alleges  that  plaintiff  was  enabled 
to  accomplish  his  fraud  by  the  senility  and 
weakness  of  mind  of  defendant  He  alleges 
that  the  Jack  has  since  died,  and  he  Is  for 
that  reason  unable  to  offer  to  return  same 
to  plaintiff;  that  the  Jack's  death  occurred 
without  fault  of  defendant,  but,  If  it  be 
found  that  he  was  of  value,  defendant  stands 
ready,  able,  and  willing  to  pay  into  court, 
for  the  use  of  plaintiff,  the  amount  of  such 
valne.  By  way  of  cross-petition,  he  further 
alleges  that  at  the  time  of  the  execution 
4>f  said  notes,  as  a  part  of  the  consideration 
for  the  Jack,  defendant  delivered  to  plain- 
tiff two  horses,  which  were  of  the  reason- 
able value  of  1150,  for  which,  on  account 
of  the  worthlessness  of  the  Jack  and  the 
false  and  fraudulent  statements  of  plaln- 
tiff,  defendant  has  received  no  consideration 
whatever.  He  thereupon  prays  that  plain- 
tiff take  nothing  by  the  action,  but  that  he 
have  Judgment  on  his  cross-petition  for  the 
sum  of  9150.  In  a  n^tly,  plaintiff  denied 
all  the  aflBrmative  allegations  of  defendant's 
answer.  The  trial,  which  was  to  a  Jury, 
resulted  In  a  general  verdict  and  special 
findings  of  fact  In  answer  to  special  Inter- 
rogatories In  favor  of  defendant,  upon  which 
the  trial  court,  rendered  Judgment  In  de- 
fendant's favOT  for  the  sum  of  fl60  and 
costs. 


John  li.  Gleason  and  R.  L.  Howsley,  all  of 
Guymon,  for  plaintiff  in  error.  Wiley  & 
Bdens,  of  Guymon,  for  defendant  in  error. 

HAYES,  O.  J.  <after  stating  the  facts  as 
abOT^  [1]  During  term  time,  on  the  28th 
day  of  October.  1909,  the  issues  in  the  case 
were  Joined.  At  this  time  the  cause  was 
set  down,  and  thereafter  came  on  for  trial 
on  tbe  day  of  tbe  following  November. 
On  the  last-mentioned  date^  plaintiff  pre- 
sented to  the  court  his  motion  for  contlnn- 
ance,  upon  the  ground  that  one  of  his  ma- 
terial witnesses  had  promlssd  him  that  he 
would  attend  tbe  trial  of  tin  cause  and  tes- 
tify whenever  plaintiff  would  notify  him  to 
come,  bat  tiiat  this  witness  had,  after  let- 
ter written  to  bim  by  plaintiff  advising  him 
of  the  date,  failed  to  attend,  and  was  than 
absent  He  sets  forth  In  bis  moU<n  the 
facte  to  whidi  the  absent  witness  would 
testify,  If  prasoit  The  ovenuUng  of  this 
motion  for  continuance  is  the  basis  of  the 
first  assignment  of  emnr  urged.  Gonnsd 
for  plaintiff  contend  In  this  oonrt  that  by 
reason  of  section  6834,  Gomp.  Laws  1009, 
tbe  cause  was  not  triable  on  the  date  for 
whtdt  it  was  set,  and  he  urges  In  this  court 
solely  upon  this  ground  that  the  court  com- 
mitted error  in  not  granting  to  plaintiff  a 
0(mtinusne&  Said  statute,  irtwre  the  is- 
sues thereto  are  settled  during  the  term  of 
the  coort,  makes  a  case  triable  at  the  same 
term  of  court  only  after  the  expiration  of 
10  days  from  the  date  the  issues  are  made 
1^  City  of  Ardmore  r.  Orr,  129  Pac:  867 
(recently  decided,  but  not  yet  officially  re- 
ported. And  it  is  errw  for  the  court  to 
compel  a  party,  over  his  objection  upon  thifi 
ground,  to  proceed  to  a  trial  of  the  case  on 
a  date  earlier  than  10  days  after  tbe  issues 
are  made  ap^  Such  error  on  the  part  of  the 
trial  court  renders  the  Judgment  voidable 
only,  and  not  void.  It  is  not  a  Jurisdictional 
error,  which  cannot  be  waived  by  the  par^. 

The  statute  is  for  the  benefit  of  the  par^ 
ties  to  the  action  only.  It  secures  to  tbem 
In  all  cases  a  reasonable  time  after  Issues 
J(4ned  In  which  to  secure  vritnesses  and  pre- 
pare for  trial.  It  does  not  affect  .third  par- 
ties, w  the  state,  suing  for  the  benefit  of 
the  parties  only;  they  may  consent  to  a  trial 
upon  an  earlier  date  than  that  fixed  by  stat- 
ute. By  {HToceeding  to  trial  without  ob- 
jecting thereto,  a  party  acquiesces  therdn, 
and,  after  the  trial  has  resulted  adversely 
to  bim,  he  should  not  be  permitted  to  ob- 
ject that  tbe  Judgment  was  erroneous  be- 
cause tbe  case  was  not  triable.  Plalntlfl 
made  no  objection  in  tbe  trial  court  that  the 
case  was  not  properly  upon  the  trial  docket, 
and  therefore,  under  the  foregoing  statute, 
was  not  triable;  but  he  there  treated  the 
case  as  If  it  was  properly  upon  the  docket, 
and  sought  a  continuance  upon  the  statutory 
ground  of  an  absent  witness.  In  this  court 
he  does  not  urge  that  the  court  committed 
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error  la  orermUDg  hi*  motion  for  contlnu- 
ancs  iqpon  Uie  grounds  upon  wUch  he  loiicbt 
the  conUnaanos  In  the  trial  court;  but  he 
here  netSsa  to  have  the  action  of  Oie  court 
declared  error  open  another  gnmnd.  Koth- 
Ing  Is  better  settled  than  that  one  cannot 
proceed  in  the  trial  of  questions  In  the  trial 
conrt  upon  one  theory,  and,  havliig  lost, 
change  front  and  try  to  prerall  on  appeaL 
Bnllen  t.  Arkansas,  etc..  Ry.  Co.,  20  OkL 
819,  95  Pac.  476;  Harris  r.  First,  etc^  Bank, 
21  OkL  188,  9S  Pac.  781;  Border  t.  Oana- 
bine,  24  Okl.  609.  104  Pac.  006. 
-  Had  [dalntlff  objected  to  ^m^eeding  to 
trial  npon  the  ground  that  the  case  was  not 
triable  opon  the  date  for  which  It  was  set, 
or  had  he  made  a  motion  to  strike  the  same 
from  the  trial  docket  for  such  reason,  and 
saved  his  exception  to  the  action  of  the 
trial  court  In  refusing  to  sustain  his  objec- 
tion or  motion,  the  act  of  the  court  would 
then  be  reversible  error;  but  since  he  faUed 
to  do  this,  and  treated  the  cause  as  prop- 
erly on  the  trial'  docket  and  triable,  and 
sought  a  continuance  npon  other  grounds, 
he  wUl  be  held  to  bare  waived  his  right  un- 
der the  statute  and  conBented  to  the  trial  of 
the  cause,  exc^  upon  the  grounds  set  forth 
in  bis  motion,  which  are  not  urged  In  this 
court 

It]  Sereral  assignments  are  ui^red  for  re- 
versal, complaining  of  the  admlsiion  of  tes- 
timony relative  to  the  sanity  or  Insanity  of 
the  defendant  at  the  time  he  executed  the 
notes.  Several  witnesses,  who  did  not  qual- 
ify as  experts,  after  testl^lng  as  to  their 
acquaintance  with  the  defendant  and  to  their 
observation  of  his  acts,  and  some  of  them 
as  to  transactions  with  him,  were  permitted 
to  give  their  opinions  as  to  the  soundness 
or  unsoundness  of  his  mind,  or  as  to  his 
competency  to  transact  his  buslnesa  The 
contention  of  plaintiff  ttuit  a  nonexpert  wlt- 
nesH  may  not  give  his  opinion  as  to  the 
soundness  or  unsoundness  of  mind  of  a  per- 
son, because  it  states  a  conclusion.  Is  op- 
posed by  the  leading  text-writers  and  weight 
of  authority  upon  the  question.  Where  non- 
expert witnesses  testify  tbat  they  have  ob- 
served any  person  whose  sanity  is  In  ques- 
tion, and  state  the  facts  which  they  observed 
and  upon  which  they  base  their  opinions, 
they  may  give  their  opinions  as  to  th^  sanity 
of  such  person.  Elliott  on  Ev.  voL  1,  p.  681 ; 
Wlgmore  on  Bv.  vol.  8,  IS  1917.  1938;  At- 
kins T.  State  of  Tenn.,  110  Tenn.  468,  105 
9.  W.  853,  13  L.  B.  A.  (N.  S.)  1031. 

[3]  One  of  the  grounds  urged  for  a  new 
trial  in  the  court  below  and  here  is  that  the 
general  verdict  of  the  Jury  and  some  of  the 
spedftl  findings  of  fact  in  favor  of  defend- 
ant are  not  supported  by  the  evidence.  The 
execution  and  delivery  of  the  notes  Is  admit- 
ted by  defendant's  answer.  PlalntiCrs  own- 
ership thereof  at  the  present  time  is  es- 
tablished by  uDControverted  evidence.  In  or- 
der, therefore,  for  defendant  to  prevail  In 
this  action.  It  is  necessary  that  he  estab- 
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Ush  one  of  three  defenses;  to  wit:  Tliat  at 
the  time  of  the  executicHi  of  the  notes  be 
was  entirely  without  nndnstandlng;  or  there 
has  been  a  fiollure  of  oonstdmtlDn ;  «  that 
the  notes  were  procured  by  the  fnud  of 
plaintiff.  There  Is  a  special  finding  of  fact 
that  defendant  was  at  the  time  of  the  es^ 
cutlon  of  the  notes  entirely  without  under- 
standing. Persons  entirely  without  under- 
standing are  incapable  of  making  a  contract, 
and  any  attempt  on  their  part  to  do  so  Is 
void ;  but  we  fail  to  find  any  evidence  in  the 
record  that  supports  this  finding  of  the  Jury. 
There  is  considerable  testimony  tending  to 
show  that  dfif»tdant  Is  wesk-minded,  and 
that  as  be  has  grown  older  the  weakness  of 
mind  has  Increased;  that  he  Is  hard  of 
hearing,  and  Is  unable  to  read  or  write.  But. 
by  the  same  witnesses,  it  Is  established  tliat 
up  to  the  Ume  of  this  transaction  and  after- 
wards he  constantly  transacted  his  own  busi- 
ness, and.  In  doing  so,  has  made  a  number  of 
trades  for  and  purchases  of  proiiertr.  Doe 
witness,  who  had  made  trades  with  d^end* 
ant,  testified  that  he  seemed  flighty  lik& 
Another  witness,  who  had  rented  land  from 
him  and  had  worked  with  him,  teatlfled  that 
he  was  with' him  a  great  deal  abont  the  time 
the  transaction  Involved  occurred,  and  tlut 
be  did  not  observe  anything  unusual  in  hit 
actions,  other  than  he  had  observed  thereto- 
fore; that  he  had  traded  horses  witli  de> 
fendan^  and  that  the  property  he  exchanged 
was  worth  as  much  as  that  which  he  receiv- 
ed from  defendant  A  son  of  defendant  tes- 
tlfled  that  his  father,  in  making  certain 
trades;  had  been  cheated,  or  permitted  the 
other  person  to  get  the  advantage  in  the 
trade,  and  that  he  had  been  lax  In  enfordng 
or  collecting  obligations  due  him;  but  by 
the  testimony  of  this  witness  it  is  shown 
that  defendant  made  all  his  trades,  and  al- 
ways looked  after  Ms  own  business,  whkA 
consisted  In  farming  and  raising  stodc 

All  of  the  evidence  relative  to  the  condi- 
tion of  defendant's  ndnd  is  substantially  of 
the  character  of  the  evidence  above  referred 
to ;  and  while  some  of  it  tends  to  establish 
that  defendant's  mind  was  in  such  condttlm 
that  he  might  liave  been  more  easily  suIh 
Jected  to  fraud,  and  advantage  tak«i  of  him, 
than  a  person  of  sound  mind  and  full  un* 
derstandlng,  none  of  it  tends  to  establish 
that  he  was  entirely  withbut  understanding. 
At  the  time  of  the  ececntion  of  the  notes, 
defendant's  incapedty  had  not  been  judicial- 
ly determined.  In  order  for  one  of  unsound 
mind,  but  not  entirely  without  understand- 
ing to  rescind  contracts  made  before  his 
Incapacity  has  been  judidally  detwmined,  he 
must  restore  to  the  other  party  -everything 
he  has  received  from  him,  or  must  offer 
to  return  same  upon  condition  tbat  sodi  par- 
ty shall  do  likewise,  unless  the  latter  Is  un- 
able or  positively  refuses  to  do  so.  Sections 
6041  and  1137,  Oomp.  Laws  1909.  The  con- 
tract of  such  a  person  is  not  v<dd,  but  void- 
able.  Mass  et  aL  v.  Dunm^er,  21  O^L  434, 


Digitized  by  Google 


(JkL)  OONWn^  T. 

96  Pftc  BBL  Since  tbm  Is  no  mMuaet  tend- 
ing to  Bhoir  that  defendant  waa  entirely 
wlfhont  nndentandliig,  In  ordsr  for  Idm  to 
prerall  In  thia  acCiCHi,  It  la  neeeasair  for  him 
to  eatabUah  the  allied  ftrand  of  plaintiff 
In  aecoring  eald  notes,  or  the  failure  of  con- 
aideratlon ;  and  th^  are  special  findings  by 
the  jury  to  the  eflteet  that  the  notes  were  ex- 
ecuted in  consideration  of  the  purchase  price 
of  the  jack,  and  that  the  fraudulent  repre- 
sentations as  alleged  in  defendant's  answer 
were  made  by  the  plalntlit  «nd  that  said 
jack  was  worthless. 

Plaintiff  testified  in  his  rebuttal  testimony 
that  the  notes  Involved  were  executed  to  him 
In  payment  for  a  horse  of  the  present  value 
of  from  $1,000  to  $1,200,  purchased  by  de- 
fendant from  plaintiff,  and  now  owned  by 
defendant  A  purported  full  abstract  of 
the  evidence  is  set  out  in  plalntltra  brief, 
and  plaintiff's  counsel  assert  In  their  brief 
that  there  Is  no  evidence  whatever  to  show 
that  the  jack  was  the  consideration  for 
which  the  notes  were  executed.  Counsel  for 
defendant  have  ftilled  to  set  out  In  their 
brief  or  to  direct  us  to  any  evidence  In  the 
record  that  establishes  this  lssu&  There  is 
evidence  showing  that  the  jack  was  purchas- 
ed by  defendant  from  plaintiff  and  that 
plaintiff  made  false  and  fraudulent  repre- 
seiitatloiis  as  to  the  condition  of  the  Jack; 
but  the  record  is  entirely  silent  as  to  what 
defendant  was  to  pay  for  the  jack,  or  how  It 
was  paid.  One  witness  for  defendant  teatl- 
fled  to  statements  of  plaintiff  to  the  effect 
that  other  considerations  than  these  notes 
had  been  given  by  defendant  to  plaintiff  for 
the  horae,  which  plaintiff  testified  was  the 
owslderatlon  of  the  notes;  but  this  witness 
did  not  testify  that  the  notes  in  controversy 
were  given  for  the  Jack,  or  to  any  statement 
(tf  plaintiff  to  that  effect  Whether  the  pur- 
duuR  price  of  the  jack  was  the  consideration 
for  the  notes  was  squarely  put  In  Iwne  by 
the  pleadIii«B,  and  the  burden  van  upon  de- 
fendant to  estabUsh  such  fact  befMe  he 
could  previm  in  either  his  defense  (tf  fiUl* 
ure  of  consideration  or  that  the  notes  were 
procured  by  fraud. 

The  thMng  of  the  jury  favorably  to  de- 
fendant upon  his  eroesHpetitlon  la  also  un- 
snpported  by  the  erldenee  In  essential  par- 
ticulars. The  ertdenoe  establiahes  tint  sev- 
eral  transactions  have  occurred  between 
plainUfF  and  defendant  at  different  times  at 
or  prior  to  the  execution  of  the  notes.  De- 
fendant's crosa^eUtion  alleges  that,  as  a 
part  of  Hie  ocmslderation  for  the  jack;  be 
■old  to  lAalntlff  two  horssi^  of  the  value  of 
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$150.  There  is  evidence  tending  to  show 
that  at  a  time  ntftseauott  to  the  pnrdiaae 
of  the  jack  defendant  did  aeU  to  pl^lnUfl 
two  horses  for  tiie  sum  ot  $100,  which  the 
witness  testified  plaintiff  stated  he  would 
credit  optm  the  note  the  jack;  hut  as  to 
whether  the  notes  iqicm  which  It  was  to  be 
credited  were  tfther  of  the  notes  in  con- 
troversy the  erldence  is  iUmt,  and  there  la 
absence  of  any  evidence  as  to  the  value  <tf 
auch  horses.  Beferrlng  to  plaintiff's  conten- 
tion  that  such  evidence  Is  lacking,  ooonsel 
for  d^endant  In  Uwix  briet  stato:  "It  Is 
ftirther  contended  by  plaintiff  In  error  that 
there  was  no  eridenoe  tending  to  prove  the 
$150  connterdalm  aaked  for  hy  defendant 
We  are  frank  to  otrnfess  that  the  evidence 
on  OiiB  proposition  was  possibly  not  wy 
definite;  but  there  was  evidence  of  tiie  de- 
fendant ahowing  that  the  defendant  d^ver- 
ed  to  the  plaintiff,  as  a  part  of  the  consid- 
eration ftv  this  jac^  two  horses  or  mares, 
and  that  thore  was  an  agreemrait  at  the 
time  of  the  delivery  of  these  horses  or  mares 
that  the  plaintiff  should  credit  the  dtftadant 
on  the  notes  sued  on  In  the  sum  of  $100l" 
The  admission  of  counsel  that  there  Is  no 
evidence  showing  the  value  of  the  horses  is 
correct ;  but  their  statement  that  the  record 
shows  that  the  purchase  price  of  said  horses 
was  to  be  credited  upon  the  notes  sued  ap<m 
Is  not  suniwrted  1^  reffflence  to  any  evidence 
in  tiie  record  to  that  effect,  and  after  a  thor- 
ough search  of  the  record  we  have  been  un- 
able to  find  any.  Appellate  courts  should  be 
reluctant  to  set  aside  verdicts  of  juries  that 
have  been  approved  by  the  trial  court;  but 
where  there  Is  lacking  any  erldence  reason- 
ably tending  to  support  any  essential  Inue 
that  was  or  must  have  been  found  in  favor 
of  the  prevailing  party  In  order  to  return  a 
general  verdict  fOr  him,  or  to  sniqport  any 
special  finding  of  fact  In  his  favor  essential 
to  his  rlt^t  to  prevail,  such  verdict  or  find- 
ing  will  be  set  aside  by  this  court  and  a  new 
trial  granted.  Qerggm  v.  McGoUum,  a?  OfcL 
166,  111  Pac.  206. 

Several  assignments  urged  are  based  upon 
Instiiuctions  given  over  plaintiff's  objection; 
but  an  examination  of  them  discloses  that 
those  wMch  are  not  wholly  without  merit 
would  have  bem  cored  by  the  special  find- 
ings of  ftict  made  by  the  jury,  had  all  sncb 
findings  been  supported  by  evidence,  and  we 
therefore  do  not  deem  it  necessary  to  consid- 
er these  assignmoLts. 

For  the  reasons  herein  suggested,  the  Judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded.  All  the  Justices  concur, 
except  WIIilJAUS,  J.,  not  partidpatlng. 
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(36  OU.  W) 

SMITH  T.  ALTA  STATE  BANE: 

iSnpreme  Court  of  Oklahoouu  March 
1913.) 

(SyUahut  bv  *^  Court.) 

APPBAI  AND  EBBOB  (I  SeB*)— PBTITIOII  IN  E^' 
BOB— AlCENDHBNT— MOTIOK  VOB  NEW  TBIAL 

— BUUMQ. 

An  assignment  of  error  to  the  effect  that 
the  court  below  erred  in  overruling  a  motion 
for  a  new  trial  Ib  a  new  and  distinct  assign- 
ment of  error;  and  a  petition  in  error  in  the 
Supreme  Court  cannot  be  amended  by  incorpo- 
rating Bucb  aBBignment  therein  after  the  stat- 
utory time  for  perfecting  an  appeal  has  ex- 
pired. 

[Eel.  Note.— For  other  cams,  see  Appeal  and 
Error.  Gent.  Dig.  H  IMO,  1981 ;  Dec.  Dig.  S 

Error  from  Woods  County  Conrt;  Wm. 
Bldcel,  Judge. 

Action  between  Ike  Smith  and  the  AItb 
State  Bank.  Froni  a  judgmoit  in  teror  of 
the  latter,  the  former  brings  error.  Dis- 
missed. 

Chase  &  Stevens,  of  Alva,  for  plaintiff  in 
error.  E.  W.  Snoddy,  of  Alva,  for  defendant 
In  error. 

HAYES,  0.  J.  Judgment  was  rendered  In 
the  court  below  In  this  cause  on  the  22d  day 
of  May,  1911.  A  motion  for  a  new  trial  was 
overruled  on  the  28th  day  of  the  following 
December,  Plaintiff  In  error  brought  this 
proceeding  in  error  by  flUng  In  this  court 
on  the  12th  day  of  June,  1912,  bis  petition 
In  error  and  case-made  and  causing  sum* 
mons  to  be  issued. 

The  order  from  which  be  appeals  Is  the 
order  of  the  trial  court  overruling  his  mo- 
tion for  a  new  trial;  but  he  falls  to  assign 
in  his  petition  In  error  as  one  of  his  as- 
signments of  error  this  act  of  the  court  At 
the  time  of  the  overruling  of  the  motion  for 
a  new  trial,  chapter  18,  p^  30,  Session  I^aws 
U1&-11,  was  in  force.  By  this  act,  all  pro- 
ceedings in  error  for  reversing,  vacating,  or 
modifying  final  orders  are  required  to  be 
commenced  in  this  court  within  six  months 
from  the  rendition  of  the  Judgment  or  order 
complained  of.  Without  assignii^;  as  error 
the  orerruling  of  the  motion  for  a  new  trial, 
no  questions  relating  to  errors  alleged  to 
have  occurred  in  the  inrogress  of  the  trial 
in  the  lower  court  are  presented  for  review 
by  the  petition  in  error.  Meyer  v.  James,  29 
Okl.  7,  115  Pac.  1016 ;  McDonald  t,  Wilson, 
29  Okl.  309,  116  Pac.  920 ;  Oox  T.  jAvlne. 
29  Okl.  312,  116  Pac.  920. 

Plaintiff  In  error  on  July  27,  1912,  filed 
his .  application  asking  leave  to  amend  his 
petition  in  error,  assigning  as  one  of  the 
grounds  therein  the  action  of  the  court  in 
overuling  his  motion  for  a  new  trial.  This 
application,  however,  was  not  made  until 
after  the  expiration  of  the  time  the  statute 
allows  for  bringing  his  proceeding  in  error; 
and,  under  the  rule  settled  by  sereral  deci- 


sions, amendments  aftw  tike  explrmtlon  of 
such  time,  which  constitute  new  aliegations 
of  em»r,  canmrt  be  mad&  Haynea  t.  Smith, 
29  OkL  70S,  119  Pac.  246. 

It  follows  that  the  motlfm  to  dlHuiis 
should  be  sustained.  All  the  JasUces  con- 
cur, exc^  WILLIAMS,  J.,  not  participating. 


(36  OkL  6ai} 

MISSOUBI.  O.  k  Q.  BT.  OO.  t.  Mo- 

OLELLAN. 

(Supreme  Conrt  of  Oklahoma.    March  11, 

1913.) 

(SyUaiu*      the  Oovrt.) 

1.  Appeal  and  B^bob  <J  8e2*)— Petitioh  a 

EiSBOB  —  AVENDMBNT  —  AsSIONUErfTS  — • 
OVEBKULING  MOTION  FOB  Nkw  TbIAL. 

Aft  assi^ment  of  error  to  the  effect  that 
the  Court  below  erred  In  overruliotc  a  motion 
for  a  new  trial  is  a  new  and  distinct  assign- 
ment of  error ;  and  a  petition  in  error  in  tlie 
Supreme  Court  cannot  be  amended  by  incorpo- 
rntinK  such  asaignment  therein  after  the  statu- 
tory time  for  perfecting  an  appeal  has  expired. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ff  1960.  1961;  Dec  Dig.  { 
302.*] 

2.  Appeal  and  E^bob  (H  301,  SOS,  362*)— As- 

SI0E7MEITTB    OF    EbBOB— MOTION   TO  StBIKB 

Case  fbom  Docket, 

An  order  overruling  a  motion  to  strike  a 
case  from  the  trial  docket  will  not  be  reviewed 
by  this  court  on  appeal,  where  such  ruling  of 
the  trial  court  has  not  been  assigned  in-  the 
motion  for  a  new  trial,  and  exceptions  to  the 
ruling  on  the  motion  for  a  new  trial  saved,  and 
the  overruling  of  the  mottou  asiigned  in  the  pe- 
tition in  error  in  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  1743,  175a-1755,  175^ 
1764,  1960,  1961 ;  Dec.  Dig.  {{  301,  306,  362.»] 

3.  PUADiNO  d  428*)— FBirnoN— Objection 
AT  Tbzau 

Where  there  has  been  a  trial,  and  no  ob- 
jection has  been  made  to  the  petition  by  demur- 
rer or  by  motion,  an  objection  to  the  introdnc- 
don  of  evidence  under  the  petition  for  the  res- 
son  that  it  does  not  state  a  cause  of  action,  or 
an  objection  to  the  sufficiency  of  the  petition  in 
this  court,  will  be  held  good  only  wbeo  there  is 
a  total  failure  to  allege  in  the  petition  the  re- 
lief sought;  and  the  petition  irill  be  liberally 
construed,  if  necessary,  in  order  to  sostafai 
same. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  1433-1436 ;  Dec  Dig.  f  428.*] 

Error  from  District  Oour^  HngbeB  Conn* 
ty;  John  Caruthers,  Judge. 

Action  by  D.  W.  MoClellan  against  the 
Missonil,  Oklahoma  &  Gulf  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defi- 
ant brings  error.  Affirmed. 

B.  R.  Jones  and  J.  O.  WUbott,  both  of 
Muskogee  (Alexander  New  and  Arthor  MUler, 
both  of  ^nsas  OII7.  Mo.,  of  eounsri),  for 
plaintiff  In  ierror.  Crump  A  Skinnar,  eC 
Holdenvllle,  for  defendant  in  error. 

HAYK8,  G.  J.  'Defendant  in  error,  here- 
inafter called  plaintiff,  brought  this  action 
against  plaintiff  in  error  hereinafter  called 
defendant  in  the  conrt  below  to  recover  for 
Injuries  he  alleges  that  he  sustained  by  rea- 


*ror  otber  cues  see  same  toplo  and  ■•cUon  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key-No.  Berles  *  Rep'r  Ininm 
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■on  «t  negUgeiiee  of  tbo  defendant  while  be 
was  employed  by  defoidant  as  a  section  fore- 
man. A  trial  npcm  the  issues  formed  by  the 
pleadingB  resulted  in  a  vwdlct  and  judgment 
in  faTor  of  i^lntUf  in  the  sum  of  f 7,000, 
to  rererse  which  this  appeal  la  prosecuted. 

Four  assignments  of  error  are  presented 
tor  reversal.  The  first  and  second  aEslgn- 
ments  present  the  contention  that  the  trial 
court  erred  In  oTerniling  defendant's  motion 
to  strike  the  case  from  the  trial  docket; 
the  third  assignment  complains  of  the  court's 
orerrullng  a  motion  of  defendant  for  an  or- 
der requiring  plaintiff  to  submit  to  a  physi- 
cal examination ;  and  the  fourth  assignment 
oomplalns  of  the  overruling  of  an  objection 
by  defendant  to  the  introduction  of  any  tes- 
timony by  plaintiff  in  support  of  his  peti- 
tion, upon  the  ground  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

[11  A  motion  for  a  new  trial,  presented  by 
defendant  to  the  trial  court,  was  overruled; 
but  this  action  of  the  court  was  not  assigned 
In  the  petition  in  error  filed  here.  After  the 
statutory  time  for  taking  an  appeal  liad  ex- 
pired defendaot  made  application  to  this 
court  for  leave  to  file  an  amended  petition 
in  error,  by  which  he  would  assign  as  error 
the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial;  but  his  application 
cannot  be  granted,  for  such  an  assignment 
of  error  Is  a  new  and  distinct  assignment, 
setting  up  a  new  cause  for  the  reversal  of 
the  Judgment  of  the  lower  court  and  it  can- 
not be  made  after  the  statutory  time  for  per- 
fecting the  appeal  has  expired.  Smith  r. 
Alva  State  Bank,  130  Pac.  916  (decided  at 
this  term);  Maggart  v.  Wakefield  et  ah,  31 
Okl.  761,  123  Paa  1042;  Haynes  7.  Smith, 
29  Okl.  703,  119  Pac.  246. 

It)  No  action  of  the  trial  court,  therefore, 
can  be  reviewed  In  this  proceeding  which  It 
is  required  shall  be  first  presented  to  the 
trial  court  by  a  motion  for  a  new  trial.  The 
first  Inquiry  therefore,  this  proceeding  pre- 
seuts  to  the  coort  for  consideration  is:  Was 
the  overruling  of  defendant's  motion  to  strike 
tLe  cause  from  ttie  docket  a  ground  for  a 
new  trial,  and  the  presentation  of  such  error 
to  the  trial  court  by  motion  for  a  new  trial 
necessary  In  order  tliat  it  may  be  reviewed 
in  this  court?  It  has  been  held  In  numerous 
cases  that  errors  of  law  occurring  at  the  trial 
cannot  be  reviewed  in  this  court  on  appeal, 
unless  such  errors  have  been  presented  to 
the  trial  court  by  motion  for  a  new  trial, 
and  exceptions  saved  to  the  overruling  of 
the  motion  for  a  new  trial,  and  the  act  of 
the  court  lo  overrallng  the  motion  for  a 
new  trlfllr  assigned  as  error  in  the  petition 
in  error  in  this  court;  bat  what  acts  of 
the  court  preceding  the  trial  may  be  assign- 
ed as'  grounds  for  a  new  trial,  and  must  be 
j>reseiited  In  a  motion  for  a  new  trial  be- 
ioKC  thev  (jan  be  reviewed  on  appeal,  bas 
«ot  been  -clearly  determined  in  any  case. 
■  .  In  Powelt  .at  aL  t.  NMuds  «t  at,  20  OU. 


734,  110  Fac.  762,  it  was  sohght  to  set  aside 
a  levy  of  ezecntlon,  and  it  was  lield  that 
an  order  of  the  trial  court  reusing  to  set 
aside  the  levy  was  appealable  without  a  mo- 
tion for  a  new  trial.  Williamson  et  aL  t. 
Adams  et  al.,  31  Okl.  COS,  122  Pac  499,  was 
an  appeal  from  an  order  overruling  a  motion 
to  set  aside  a  sale  made  under  execution. 
Following  Powell  et  al.  v.  Nidiols  et  al., 
supra,  it  was  held  that  no  motion  for  a  new 
trial  was  necessary  in  order  to  review  the 
action  of  the  court  complained  of.  In  Bond 
et  al.  T.  Cook  et  al..  28  OkL  446,  114  Pac. 
723,  it  was  sought  to  reverse  an  order  of  the 
lower  court  dismissing  an  appeal  from  a 
justice  court;  and  it  was  held  that  a  motion 
for  a  new  trial  was  unnecessary  for  such 
purpose.  But  none  of  these  cases  are  de- 
cisive of  the  question  InvolTed  in  the  instant 
case. 

Eight  different  grounds  for  a  new  trial  are 
i^>ecified  by  the  statute,  which,  in  the  lan- 
guage of  the  statute,  are  as  follows:  "First, 
Irregularity  in  the  proceedings  of  the  court, 
jury,  referee,  or  prevailing  party,  or  any 
oni^r  of  the  court  or  referee,  or  abuse  of  dis- 
cretion, by  which  the  party  was  prevented 
from  having  a  fair  trial.  Second,  misconduct 
of  the  Jury  or  prevailing  party.  Third,  ac- 
cident or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against  Fourth, 
excessive  damages,  appearing  to  have  been 
given  under  the  Infiuence  of  passion  or  prej- 
udice. Fifth,  error  in  the  assessment  of  the 
amount  of  recovery,  whether  too  large  or 
too  small,  where  the  action  is  upon  a  con- 
tract, or  for  the  Injury  or  detention  of  prop- 
erty. Sixth,  that  the  verdict,  report  or  deci- 
sion Is  not  sustained  by  sufficient  evidence, 
or  is  contrary  to  law.  Seventh,  newly  dis- 
covered evidence,  material  for  the  par^  ap- 
plying, which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at 
the  trial.  Blghth,  error  of  law  occnfring 
at  the  trial,  and  excepted  to  by  the  party 
making  the  application."  Section  5825,  Oomp: 
Laws  1909. 

A  motion  for  a  new  trial  must  be  made  at 
the  term  the  verdict,  report,  or  decision  is 
rendered,  except  for  newly-discovered  evi- 
dence and  stiaU  be  made  within  three  days 
after  the  verdict  or  decision  was  rendered; 
unless  unavoidably  prevented.  A  new  trial 
as  defined  by  the  statute  (section  6825,  Oomp. 
Laws  1909)  is  the  re-examlnatlon  of  Issues 
of  fact  arising  upon  the  pleadings.  Powell 
et  al.  V.  Nichols  et  al.,  supra.  Wbete  there 
bas  been  no  trlsl  upon  issues  of  fact  formed 
by  the  pleadings,  no  motion  for  a  new  trial 
is  authorised  by  the  statute;  and  the  setting 
aside  of  an  order  made  by  the  court  after 
a  final  judgment  has  beoi  entered,  which 
will  not  result  in  a  trial  upon  the  Issues 
of  fact  made  by  the  pleadings,  is.  not  the 
granting  of  a  new  trial,  and  motions  there* 
for  do  not  coDStitute  applications  for  a  new 
trial. 

In  the  Powell  CJase  and  In  the  Williamson 
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Case,  no  motion  for  a  new  tilal  was  required, 
becBDse  tbe  relief  aoaght  by  the  complaining 
parties  was  not  a  new  trlaL  The  purpose  of 
a  new  trial  is  to  correct  errors  In  the  pro- 
ceedings of  the  court  that  have  prevented 
a  fair  trial.  No  action  of  the  trial  conrt 
after  the  trial,  and  after  the  jodgniMit  has 
become  flnal,  however  erroneous,  can  in  any 
way  aftect  the  trial;  nor  ia  a  new  trial  nec- 
essary to  correct  such  an  error.  Tbe  statute 
does  not,  therefore,  authorize  motions  for 
new  trials  for  this  purpose,  or  require  that 
motions  for  new  trials  shall  be  presented  as 
a  condition  tt>  the  right  to  review  of  orders 
made  mbsequoit  to  the  trial.  In  the  Bond 
Caae,  there  could  be  no  nev  trial,  because 
there  never  bad  been  any  trial,  and  no  mo- 
tion tiierefor  was  neeessary  In  order  to  re- 
view the  Judgment  of  diamlssaL 

The  motion  for  a  new  trial,  contemplated 
and  authorized  by  the  statute,  contemplateB 
that  there  has  been  a  hearing  upon  the  Is- 
sues of  fact  made  by  the  pleadings,  and  that 
because  of  an  erroneous  action  or  irregular- 
ity in  »me  part  of  the  proceedings,  either  be- 
fore or  at  the  trial,  on  the  part  of  the  court, 
the  Jury,  or  the  parties  to  the  proceMin^ 
a  fair  trial  has  not  been  bad.  Where  there 
has  been  no  trial,  to  bold  that  right  to  have 
reviewed  an  order  of  a  court  made  appeal- 
able by  the  statute  la  waived,  unless  present- 
ed by  motion  for  a  new  trial,  would  be  to 
hold  that  an  error  may  be  waived  by  failore 
of  tlie  party  to  do  that  which  the  statute 
neither  requires  nor  authorizes.  It  has  been 
several  times  held  that  nrors  appearing  on 
the  Judgment  roll  or  record  may  be  cwrected 
on  aiveal,  without  exception  having  been 
taken  thoeto,  and  wltbout  their  having  been 
presented  by  a  motion  for  a  new  trial.  Good- 
win et  al.  T.  Bickford,  20  Okl.  91.  93  Fac 
548,  129  Am.  St  Rep.  729;  International 
Harvester  Co.  of  America  v.  Cameron,  25 
OkL  256,  1U5  Fac  189;  Epstein  v.  Handverk< 
er,  29  Okl.  337.  U6  Pac.  7S9.  But  motions 
and  rullDgs  of  the  court  thereon  do  not  con- 
stitute in  this  Jurisdiction  part  of  tbe  Judg- 
ment roll  or  record. 

Cook  et  al.  v.  Larson,  47  Kan.  70,  27  Fac. 
113,  is  not,  therefore,  decisive  of  the  question 
here  under  consideration.  In  that  ease  it 
was  held  tiiat  a  motion  for  a  continuance 
may  be  reviewed  without  a  motion  for  a  new 
trial,  upon  tbe  theory  that  the  motion  for 
continuance  constituted  a  part  of  the  Judg- 
ment roll  or  record.  In  Buxton  v.  Alton- 
Dawson  Mer.  Co.,  18  Okl.  287,  90  Pac.  19. 
it  was  held,  on  appeal  from  a  motion  over- 
ruling a  new  trial,  that  tbe  action  of  the 
court  in  overruling  a  motion  to  quash  sum- 
mons could  not  be  reviewed,  where  the  stat- 
utory time  for  taking  an  appeal  had  elapsed 
since  the  overruling  of  the  motion  to  quash, 
although  the  appeal  from  the  overruling  of 
the  motion  for  a  new  trial  was  taken  in  due 
time,  because  a  motion  for  a  new  trial  was 
not  necessary  to  review  any  question  arUng 


upon  the  motion  to  quash  summons,  and  that 
an  appeal  would  lie  directly  from  the  action 
of  the  court  upon  the  motion  to  quash.  This 
case,  however,  was  decided  by  a  divided 
court,  and  was  overruled  upon  this  question 
by  Spaulding  et  ai.  v.  FoUey,  28  Okl.  764,  Ufi 
Pac.  864. 

Adverting  to  tlie  statute  which  Rpeclflee 
the  grounds  upon  which  motiona  for  new 
trials  may  be  granted,  it  has  been  so^sted 
that  only  errors  of  law  ocoirrlng  at  tite  trial 
constitute  grounds  for  a  new  trial;  but  tbe 
statute  itself  contains  no  audi  reatrictlona, 
and  this  construction  ot  the  statute  art  out 
above  cannot  be  made  wiUiout  In  a  large 
measure  rendering  meaningless  the  flrat  par- 
agraph of  the  statute.  If  <mly  errws  at  law 
occurring  at  the  trial  may  be  assigned  in  a 
motion  for  a  new  trial,  as  aatborlzed  tbe 
eighth  paragraph  of  the  section,  tibeo  ^iriiy 
was  It  provided  In  the  flrst  paragnuA  (tf  tbe 
section  that  'Irr^ularity  In  tbe  proceedtngs 
of  the  court,  *  •  •  any  order  of  the 
court  *  *  •  by  whicb  tbe  parties  were 
prevented  from  having  a  fitir  trial,*'  shall 
be  Bufllclait  grounds  tor  a  new  trial.  There 
la  nothing  In  tbe  langimge  of  the  statute  that 
Indicates  that  the  '^Irregularities"  or  '^rder^ 
of  the  court  referred  to  shall  be  limited  to 
those  occurring  at  the  trial,  and,  If  it  had 
been  ao  intended,  then  there  wonld  have 
been  no  necessity  of  the  eighth  paragraph. 
We  think  by  this  provision  of  the  statute  it 
was  Intended  to  provide  that  wherever  there 
has  been  a  trial  in  a  case.  If  any  irregulari- 
ty of  the  conrt  has  occurred,  or  any  order 
has  been  made  by  the  court  at  any  stage  of 
the  proceeding  which  has  prevented  a  Air 
trial,  such  error  mi^  be  corrected  by  a  mo- 
tion for  a  new  trial.  If  a  party  falls  to 
avail  himself  of  this  remedy  afforded  by  the 
statute  to  correct  an  error,  he  must  be  held 
to  have  waived  the  error,  if  the  error  is  not 
a  fundam^tal  one  that  cannot  be  waived  by 
the  parties  to  a  suit,  for  it  Is  to  the  inter- 
est of  the  public  that  tliwe  be  an  emd  to 
litigation.  Of  course,  jurisdictional-  erron 
cannot  be  waived  by  the  parties;  and  if  tbe 
court  falls  to  obtain  Jurisdiction  of  the  sub- 
ject-matter, or  U  the  petition  falls  to  state  a 
cause  of  action,  such  questions  may  be  rais- 
ed for  the  flrst  time  on  ai^)eal.  Bpsteln  v. 
Handverker,  supra;  International  Harvester 
Co.  of  America  v.  Cameron,  supra;  City  of 
Guthrie  V.  Nix,  HalseU  &  Co.,  3  OkL  136,  41 
Pac.  343;  Leforce  et  al.  t.  Hayme^  2S  OkL 
190,  105  Pac.  644. 

But  irregularity  in  setting  a  case  on  the 
trial  docket  before  it  la  triable  under  the 
statute  is  an  error  that  may  be  waived  by 
the  parties.  COovrlll  v.  Eldridg^  130  Fac 
912  (decided  at  this  term,  not  yet  officially  re- 
ported); Hiatt  et  al.  v.  Renk,  64  Ind.  SOa 
iWe  are  therefore  of  the  opinion  that  It  was 
essential  to  defendant's  right  to  have  review- 
ed the  order  of  the  court  refusing  to  Mrlke 
the  cause  from  the  dodke^  that  it  present  tbe 
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alleged  error  by  motion  for  new  trial  to  tha 
trial  court,  and  aasifn  a»  error  tn  bla  peti- 
tion in  wror  tbe  oTermling  «tf  Uie  motloD. 
Aa  Bupporttns  tbls  conclnaton,  tlie  fcdlowlng 
antborltles  may  be  cited  also :  Maaoner  et  al. 
r.  BeU,  20  OkL  018,  96  Pac.  238,  18  U  B.  A. 
(N.  S.)  106;  Scaulln  r.  Stewart  et  al.,  138 
Ind.  574,  37  N.  B.  401,  SS  N.  B.  401;  Zim- 
merman T.  Gaum»  et  al.,  1S2  Ind.  6SZt  S3 
N.  B.  629;  State  t.  Aired,  115  Mo.,471,  22 
S.  W.  363:  Palmer  Sbenkel  et  aU  W  Ma 
App.  571. 

Tbe  foregoing  concloslon  disposes  of  the 
third  assignment  of  error. 

[9]  Referring  to  the  fonrth  aaaignmoit,  it 
haa  been  Boggested  that  in  0<ddlng  et  aL 
T.  Eldson  et  al.,  2  Kan.  App.  807,  48  Pa& 
104,  it  wa0  hdd  that  tbe  ruling  of  a  trial 
court  BUBtalnlng  an  objection  to  tbe  Intro* 
dncUon  of  erfdeuce  under  the  answer  of  the 
defendant,  on  the  ground  that  it  stated  do 
defease,  was  an  error  of  law  occurring  at 
the  trial  for  which  a  new  tilal  could  be 
granted  by  the  trial  court,  and  will  be  deem- 
ed waived  on  appeal  when  a  motion  for  a 
new  trial  was  not  filed;  but  we  do  not  deem 
it  material  to  decide  whether  such  a  roUiv 
must  be  presented  by  a  motion  for  a  new 
trial  in  order  to  be  presented  for  review  In 
this  court,  for  it  may  be  objected  for  the 
first  time  in  this  court  that  a  petition  doee 
not  state  a  cause  of  action;  but  whm  there 
lias  been  a  trial,  and  no'  objection  has  been 
made  to  tbe  petition  by  demurrer  or  by  mo- 
tion, an  objection  to  tbe  Introduction  of  evi- 
dence under  the  petition,  or  an  objection  to 
the  sufficiency  of  tbe  petltlou  in  Uils  court 
will  be  held  good  only  when  there  la  a  total 
failure  to  allege  In  the  petition  some  matter 
essential  to  the  relief  sougbt;  and  the  peti> 
tion  will  be  liberally  construed  with  a  view 
of  sustaining  the  action.  In  such  instances 
It  is  tbe  duty  of  the  court  to  take  into  con- 
sideration all  the  pleadings  filed  in  the  case, 
the  answer  and  reply,  as  well  as  the  petition, 
and  if  from  all  the  pleadings  the  court  can 
find  that  there  Is  a  cause  of  action  In  favor  of 
plaintiff,  tbe  objection  should  be  overruled. 
First  Nat  Bank  of  Pond  Creek  v.  Cochran, 
17  Okl.  638,  87  Pac.  860;  Marshall  v.  Homier, 
13  Okl.  264,  74  Pat  368;  Hlce  T.  West,  10 
OkL  1,  33  Pac  70& 

We  are  aware  that  a  different  rale  pre- 
rails  in  many  Jurisdictions,  which  requires 
that  a  pleading  shall  at  all  times  be  strictly 
construed  against  the  pleader;  but  under  the 
conditions  of  the  authorities  In  this  Juris- 
diction it  is  unnecessary  to  review  the  ded- 
siona  of  the  court  from  other  Jurisdictions. 
Applying  this  rule,  we  bare  read  the  petition 
carefully,  and  the  objection  that  It  does  not 
state  a  cause  of  action  Is  without  sufficient 
merit  to  require  us  to  set  out  twre  in  detail 
tbe  contents  of  the  petition,  or  to  enter  into 
any  Imgtby  dlscnsedon  thereof. 

Once  tbe  assignments  of  error  are  without 


mult,  the  Judgment  of  tbe  trial  oooit  la  af- 
flrined.  AU  the  Justices  concur,  ucspC  WIL* 
LIAUS,  3^  not  parUdpatiag. 


PERRY  PUBLIO  LIBRABT  ASS^  et  aL  T. 

LOB8ITZ  et  aL 
(Supxraie  Oonrt  of  Oklahoma.  aCaich  11, 1913.) 

(SvU^hUB  by  ike  Court.) 

1.  ApPEAI,  ASD  BBBoa  a  100*)M>aDKB8  Ap- 
PKAI.ABLB  — >  TUIFOBABT'  INJUHOTZDH  —  D>- 

By  reason  of  section  6067,  Comp.  Laws 
1909,  an  order  which  refuses  a  temporary  in- 
junction may  be  reviewed  by  tbe  Supreme  Court 
on  appeal 

[Ed.  Nots.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  670-680 ;  Dec  Dig.  S  100.*1 

2.  MulfioxPAL  GompoaATXoNa  (I  996*>-^Pcb- 
uo  LiBaABisa  —  Tbobis  —  kkioboiiisht 
— TAXPATui'e  Action. 

A  donor  offered  to  an  incorporated  city  of 
tbe  first  class  the  sum  of  S10,000  with  wbldi 
to  construct  a  free  pnUie  library  upon  ONidi- 
tion  tliat  the  council  by  resolntion  would 
l>iad  the  dty  to  foniish  a  site  for  said  building 
and  maintain  said  free  public  library  at  a  cost  of 
not  less  than  $1,000  per  year.  Tbe  cit?  eoauAl 
by  resolation  accepted  tbe  donation  and  agreed 
to  comply  with  the  terms  theT^of  by  providing  a 
site  and  by  levying  an  annual  tax  upon  the  tax- 
able property  of  the  dty  sufficient  In  amount  to 
maintain  a  free  pablic  library  In  said  building 
at  a  cost  of  not  less  than  91,000  [wr  year,  Tha 
building  was  tfaerenpon  constructed  in  accord- . 
ance  with  the  plans  and  specifications  approved 
by  the  donor,  and  the  cost  thereof  paid  by  the 
donor  in  the  sum  of  $10,000.  Thereupon  a  U* 
brary  consisting  of  1,300  volumes  was  placed 
in  said  building,  and  tiie  building  and  its  rooms 
were  occupied  as  designed  In  the  plans  and  spec- 
ifications according  to  which  it  was  constracted. 
After  all  these  things  had  occurred,  the  city 
council  was  proceeding  to  take  charge  of  said 
building  and  to  establish  therein  tbe  offices  of 
tbe  dty.  Including  the  office  of  the  mayor,  dty 
clerk,  police  judge,  chambers  of  the  city  coandl, 
and  authorised  the  use  of  a  portion  of  said 
building  for  coumkerdal  club  purposes  and  for 
public  convsntions.  B«M,  that  the  titie  to  said 
building  was  not  abscdnte  In  the  dty  tree  of 
any  conditions  and  restrlctitaiB,  bnt  tiiat  the 
dbr's  title  to  same  Is  that  of  a  trustee ;  and  tbat 
it  holds  same  for  the  benefit  of  the  pablic ;  and 
that  a  court  of  equity  h^s  Jurisdiction  to  com- 
pel the  execution  of  the  trust  in  compllanee 
with  the  terms  of  the  gift ;  and  tiiat  the  action 
of  the  officers  of  the  d^  to  attempting  to  divert 
the  building  or  a  portion  thereof  to  tbe  above- 
named  uses  may  be  enjoined  at  the  suit  of  resi- 
dent taxpayers  of  tiie  dty  and  beneficiaries  of 
the  trust. 

rBd.  Note— For  otiier  casea,  ssa  Hnnldpal 
Corporatlcas,  Gent  Dig.  S  3166;  Dec  Dig.  1 
99a*3 

3.  Appbai.  ano  EaaoB  (|  954*)— DiscBEnoH 

— TnCFOKUT  iNJVHCnON. 

While  the  granting  or  refusal  of  a  tempo- 
rary injnnction  Is  a  matter  resting  largely  in 
the  discretion  tit  the  trial  court  or  judge,  and 
such  order  will  not  be  reversed  except  for  abuse 
of  discretion,  yet  when  it  appears  by  tbe  peti- 
tion that  plaintiffs  are  entitled  to  the  relief  de- 
manded, and  such  relief  or  any  part  thereof 
consists  in  restraining  the  commiBsioa  or  cxm- 
tinnama  of  some  act,  tbe  commisBion  or  omis- 
sion of  which  vrill  produce  injury  to  the  plaln- 
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tiffs,  A  temporary  injunction  ia  autliorized  bj 
Comp.  Laws  1909.  S  Q7S6.  and  a  refusal  to 
grant  the  same  will  be  an  abuse  of  discretion 
which  is  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  DIff.  |!  8818-3821;  Dec.  Dig.  | 
964.*] 

Error  from  Diatrlct  Court,  Noble  Oonnty ; 
W.  M.  Bowles,  Jud^. 

Suit  by  tbB  Perry  Public  Ubnry  Aasotia- 
tlon  and  others  agalnat  James  Lobsltz  and 
others.  Judgment  tar  defendants,  and  plain- 
tiffs  bring  error.   Beversed  and  remanded. 

H.  A.  Smith,  Henry  S.  Johnston,  and  P.  W. 
Cress,  all  of  Perry,  for  plaintiffs  in  error. 
Ghas.  B.  Bostlck,  of  Perry,  for  defendants  in 
error. 

HAYES,  O.  J.  This  action  was  originally 
instituted  in  the  district  court  of  Noble  coun- 
ty by  the  Perry  Public  Library  Association 
and  a  large  number  of  taxpayers  against 
James  Lobsltz,  the  mayor  of  the  city  of  Per- 
ry, and  the  other  defendants  In  error,  who 
constitute  the  officers  of  said  city,  includ- 
ing its  city  council  Plaintiffs  seek  by  their 
action  to  secure  an  Injunction,  enjoining  de- 
fendants, as  the  officers  of  the  city  of  Perry, 
from  moving  into  a  certain  building  in  that 
city,  known  as  the  Carnegie  Library  building, 
and  from  establishing  the  dty  offices  therein, 
and  to  enjoin  defendants  from  occupying  said 
building  in  any  way,  other  than  for  the  pur- 
poses for  which  It  was  erected,  to  wit,  a  free 
public  library.  On  the  9th  day  of  February, 
1911,  plaintiffs  were  granted  by  the  judge  of 
the  district  court  of  Noble  county  a  tempo- 
rary restraining  order.  At  the  same  time, 
their  petition  for  temporary  injunction  was 
set  for  bearing  by  the  judge  before  him  on 
the  11th  day  of  the  same  month.  When  the 
petition  for  a  temporary  injunction  was  pre- 
sented, evidence  was  introduced  by  plaintiffs 
in  support  thereof  and  by  defendants  In  op- 
position. Whereupon  the  judge  made  an  or- 
der denying  to  plaintiffs  the  temporary  In- 
junction and  dissolving  and  setting  aside  the 
restraining  order  theretofore  granted.  It  is 
from  this  order  that  the  appeal  Is  prosecuted. 

[1]  Counsel  for  defendants,  at  the  outset, 
contend  that  the  order  is  not  such  a  one  as 
may  be  reviewed  upon  appeal.  This  conten- 
tion is  answered  In  the  negative  by  the  stat- 
ute. Section  6067,  Comp.  Laws  1909,  In  part 
provides:  "The  Supreme  Court  may  also  re- 
verse, vacate  or  modify  any  of  tbe  following 
orders  of  the  district  court,  or  the  judge 
thereof:  (1)  A  final  order.  (2)  An  order  that 
grants  or  refuses  a  continuance,  discharges, 
vacates  or  modifies  provisional  remedies,  or 
grants  or  refuses  to  vacate  or  modify  an  in- 
junction." The  order  here  involved  refus- 
es a  temporary  Injunction,  and  Is,  we  think, 
clearly  made  appealable  by  the  foregoing 
statute. 

[I]  It  is  next  urged  that  tbe  granting  or 
refusal  of  a  temporary  injunction  Is  a  matter 


resting  largdy  within  the  dlacretlon  of  tte 
trial  court  or  judge,  and  mcHx  an  ordw  will 
not  be  reversed  by  this  court,  except  tor  an 
abuse  of  discretion.  This  contention  correct- 
ly states  the  mle  in  this  jurlsdicticni.  Beaves 
V.  Oliver,  8  OkL  62,  41  Pac  35a  But  when 
it  appears  by  the  petition  that  plaintiffs  are 
entitled  to  the  relief  demanded  and  audi  re- 
lief or  any  part  thereof  consists  in  restrain- 
ing the  commission  or  continuance  of  some 
act,  the  commiasiian  ta  omlsdon  of  wfabdi  wtU 
produce  injury  to  the  plalntUlB,  a  temporary 
injunction  may  be  granted  to  restrain  such 
act  (section  0766.  Oomp.  Lam  1909):  and 
where  only  questions  of  law  are  presented 
the  bill  upon  tta  face,  or  by  tbe  evid^iee,  er^ 
rors  of  the  court  or  judge  relative  then^ 
are  an  abuse  of  discretion  which  the  appel- 
late courts  will  review  and  correct  (Hl£A  on 
InjuncL  [4th  Ed.]  |  1696).  The  aUesattous 
of  tbe  petitkm  are  siq^rted  by  tbe  evidence 
and  there  Is  no  material  conflict  between  tbe 
evldoice  Introduced  on  btfialf  of  plaintiffs 
and  the  evidence  introduced  on  behalf  of  de- 
fendants. The  facts  allured  in  the  petitim 
and  established  by  the  evldenoe  ar«^  anb- 
stantially,  as  fOUows: 

[t]  In  the  early  part  of  January,  1900,  one 
of  the  defendants  In  error  wrote  to  Mr.  An- 
drew Oamegle,  soliciting  from  him  a  gift  of 
a  sum  of  mon^  to  the  tAty  of  Perry  for  the 
purpose  of  erwting  a  library  building  and 
establishing  a  free  public  library.  In  answer 
thereto,  Mr.  Carnegie  submitted  a  proposi- 
tion that,  if  the  city  would  agree  by  resolu- 
tion of  its  council  to  maintain  a  free  public 
library  at  a  cost  of  not  less  than  $1,000  a 
year  and  provide  a  site  for  a  building,  he 
would  give  $10,000  with  which  to  erect  a  free 
public  library  building  in  the  dty  of  Perry. 
On  the  2d  day  of  February,  1909,  the  dty 
council  adopted  a  resolution  la  response  to 
the  proposition  of  Mr.  Carnegie.  This  reso- 
lution proved  unsatisfactory  to  Mr.  Oam^e, 
and  on  March  10, 1909,  the  dty  council  adopt- 
ed the  following  resolution:  "Resolution. 
To  accept  the  donation  of  Andrew  Carnegie. 
Whereas,  Andrew  Carnegie  has  agreed  to 
furnish  ten  thousand  dollara  to  the  dty  of 
Perry,  Oklahoma,  to  erect  a  free  public  li- 
brary building,  on  condition  that  said  dty 
shall  pledge  itself  by  resolution  of  council  to 
support  a  free  public  library,  at  a  cost  of 
not  less  than  one  thousand  dollara  a  year, 
and  provide  a  suitable  site  for  said  building: 
now  therefore,  be  It  resolved  by  the  coundl 
of  the  dty  of  Perry,  Oklahoma,  that  said  dty 
accepts  said  donation  and  it  does  hereby 
pledge  Itself  to  comply  with  the  requirementit 
of  said  Audrew  Carnegie.  Resolved  that  It 
will  furnish  a  suitable  site  for  said  build- 
ing and  will  maintain  a  free  public  library 
in  said  building  when  accepted.  At  a  cost 
of  not  less  than  one  thousand  doUara  a  year. 
Besolved  that  an  annual  levy  shall  hereafter 
be  made  upon  the  taxable  propraty  oi  said 
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titj  sufficient  In  amount  to  comply  witb  tbe 
above  requlremrats." 

This  reaolntion  was  approved  Mr.  Car- 
negie. Plans  and  q;>eclfioBtloDB  for  the  build- 
ing were  drawn  by  the  dty  council,  showing 
the  different  rooms  Into  which  the  building 
was  to  be  divided  and  the  use  for  which  they 
were  designed.  After  these  plans  and  spec- 
Iflcations  had  been  approved  by  Mr.  Carnegie, 
he  authorized  the  city  to  proceed  wltti  tbe 
construction  of  the  building  and  promised 
that  he  would  pay  therefor  as  the  work  pro- 
gressed upon  the  certificate  of  the  architect. 
The  site  was  accordingly  furnished  by  the 
city  and  the  building  constructed  and  paid 
for  by  Mr.  Carnegie.  After  its  completloji, 
a  library,  consisting  of  about  1,300  volumes, 
that  had  theretofore  been  accumulated  by 
the  Perry  Public  Library  Association,  a  vol- 
untary association  of  the  citizens  of  Perry, 
organized  for  the  purpose  of  collecting  a  li- 
brary, was  placed  into  the  building,  and  the 
building  and  each  of  its  rooms  are  now  oc- 
cupied as  designed  in  the  plans  and  spedfl- 
catloDS  submitted  to  Mr.  Carnegie.  The  ev- 
idence establishes  that  a  small  levy  was 
made  by  the  city  for  the  year  preceding  the 
completion  of  the  building,  and  that,  while 
no  levy  has  been  made  by  the  city  council 
for  the  current  year  In  which  this  action  Is 
brought.  It  is  tbe  intention  of  the  couucll 
to  make  such  levy  in  accordance  with  Its 
resolution  and  acceptance  of  the  donation. 
All  the  evidence  Is  to  the  effect  that  it  Is 
the  Intention  of  the  dty  council  to  use  the 
library  as  a  city  hall;  to  establish  therein 
tbe  office  of  the  mayor,  the  clerk,  the  cham- 
bers of  the  dty  coundl,  and  the  office  of 
police  Judge ;  and,  in  addition  thereto,  to  use 
a  portion  of  eald  building  for  commercial 
club  purposes  and  as  a  general  convention 
hall.  The  testimony  on  behalf  of  the  defend- 
ant is  that  they  do  not  intend  to  use  the 
entire  building  in  this  manner,  and  that  they 
Intend  to  maintain  a  library  therein,  and 
that  it  is  not  their  Intention  to  disturb  or 
ibterfere  with  the  library;  but  the  evidence 
on  behalf  of  plaintiffs,  on  the  other  hand,  is 
that,  in  passing  to  the  portions  of  the  build- 
ing intended  to  be  used  by  the  city  council 
for  the  purpose  of  the  dty,  the  visitors  and 
officers  must  pass  through  the  rooms  used  for 
reading  and  sitting  rooms  to  the  library. 
Tbe  effect  of  the  donation  by  Mr.  Carnegie 
to  the  dty  is  not  to  make  the  city  tbe  owner 
at  the  library  building  without  any  restric- 
tions upon  its  title  or  tbe  U86  to  whicb  it 
may  be  put  The  effect  of  his  agreement 
with  tbe  dty  is  to  vest  this  property  In  the 
dty  as  trustee  for  the  benefit  of  the  public, 
and  tbe  dty  holds  this  property  as  a  trust, 
which  It  must  administer  In  accordance  with 
the  terms  of  the  trust  The  power  of  the 
dty  of  Perry  as  a  municipal  corporation  to 
accept  the  donation  of  Mr.  Carnegie  with  tbe 
restrictions  imposed  thereon  has  not  been 
questioned  by  any  of  tbe  parties  to  this  pro- 
ceeding ;  and  the  doctrine  g^erally  anpport- 


ed  by  the  American  courts  Is  that,  in  the  ab- 
sence of  disabling  or  restraining  statutes, 
munidpal  corporations  may  take  and  hold 
property  In  trust  for  purposes  not  foreign 
to  their  institutions,  or  incompatible  with  the 
objects  of  their  organization,  and  legacies  of 
personal  property  directly  to  the  corporation 
for  benevolent  or  public  purposes  are  valid 
tn  law.  Dillon  on  Munldp.  Corp.  (5th  Ed.) 
S  988. 

It  is  also  well  settled  that  as  to  all  prop- 
erty or  funds  held  by  a  munidpal  corpora- 
tion In  trust  equity,  by  virtue  of  Its  jurLs- 
dlction  In  respect  of  trusts  and  trust  prop- 
!  erty,  may  assert  its  power  to  compel  the  oh- 
servauce  of  the  trust  and  the  discharge  by 
tbe  municipal  corporation  of  its  public  duties 
in  respect  to  the  subject  of  the  trust  Dillon 
on  Munlelp.  Corp.  S  1574. 

Counsel  for  plaintiffs  in  error  rest  their 
contention  that  tbe  munidpal  officers  have 
authority  In  the  premises  to  say  for  what 
purposes  the  building  may  be  need  upon  sec- 
tions  664  and  600,  Comp.  Laws  1009.  The 
statutes  cited  vest  in  the  mayor  and  coundl 
the  care,  management,  and  control  of  the 
dty  and  Its  finances,  and  also  authorizes  tbe 
coundl  to  provide  for  the  erection  and  gov- 
ernment of  any  and  all  necessary  buildings 
for  the  city. 

Authorities  have  been  dted  which  hold 
that  buildings  erected  for  public  purposes  by 
municipal  corporations  may  by  the  proper 
authorities  be  allowed  to  be  used  Inddental- 
ly  for  other  purposes  either  gratuitously  or 
for  compensation.  Among  the  cases  dted 
are  Bates  v.  Bassett  60  Vt  630,  15  Atl.  200. 
1  Ll  It.  A.  166;  Bell  v.  aty  of  PlattevlUe, 
71  Wis.  139,  36  N.  W.  831.  But  we  do  not 
regard  that  either  of  these  cases  or  cases  of 
similar  character  are  In  point  for  the  rea- 
son that  they  turn  upon  statutes  vesting  tbe 
municipal  authorities  with  power  to  con- 
trol buildings  constructed  by  the  mnnldpal 
corporations  out  of  funds  derived  from  the 
public  revenue,  the  title  to  which  and  the 
control  thereof  la  absolute  In  the  mnnldpal 
corporations,  snbject,  of  course,  to  Bn<!h  lim- 
itations as.  tbe  statute  may  ln]i)os&  In  the 
case  at  bar  Qie  title  of  the  nninlc^iial  corpo- 
ration to  tbe  library  is  not  absolute  In 
accepting  tbe  gift  from  the  donor,  the  dty 
took  it  with  the  obligations  and  llmitatloiM 
imposed  by  the  donor,  whidi  were  tliat  the 
same  should  be  a  free  public  library,  and 
that  the  dty  should  furnish  annually  not 
less  Uian  ^1,000  for  the  support  and  main- 
tenance thereof. 

In  Warren  v.  Mayor  of  Lyons  dtf,  22 
Iowa,  351,  an  owner  of  land  had  in  1&40 
granted  to  the  dty  a  tract  of  land  for  a 
public  square.  Tn  1846,  the  Legislature  pass- 
ed an  act  authorizing  incorporated  towns 
and  dUes  to  acquire,  bold.  Improve,  and  dis- 
pose of  lands  for  public  squares,  parks,  com- 
mons, and  cemeteries.  The  dty  subdivided 
the  land  theretofore  dedicated  for  a  public 
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square  Into  lota  and  was  about  to  sell  same. 
In  enjoining  the  dty  from  so  doing,  tbe 
court  said  In  the  opinion:  "If  the  legisla- 
ture should  undertake  to  authorize  an  in- 
dividual to  use  and  appropriate  property  for 
a  purpose  Tlolatlve  of  the  terms  and  condi- 
tions upon  which  It  was  held,  no  one  would 
be  found  to  cralm  that  such  legislative  act 
did  not  Impair  and  Interfere  with  the  ob- 
ligation  of  the  contract.  And  why,  we  ask, 
is  not  the  like  rule  applicable,  and  the  like 
good  faith  required,  as  between  a  corpora- 
tion, representing  the  public,  and  an  In- 
dividual? Why  may  I  not  affix  the  terms, 
designate  tbe  uses  and  purposes  upon  and 
for  which  I  give  to  the  public  my  farm  or 
my  lots?  And  upon  what  principle  of  law 
or  morals  is  It  that  the  Legislature  can  say 
that  this  property  may,  at  the  option  of  the 
trustee,  be  used  for  another  and  different 
purpose?  'A.'  dedicates  his  ground  for  school 
purposes,  for  Instance.  The  corporation, 
deeming  some  other  place  better  suited  to 
the  object  indicated,  turns  the  dedicated 
property  over  to  fishmongers,  and  tallow- 
candlers,  or,  If  you  please,  to  merchant  princ- 
es, and  wealthy  householders,  defiantly  say- 
ing, 'You  no  longer  have  any  interest  In  this 
property,  but  we  can  misuse  the  same  with- 
out limit,  and  you  cannot  complain.'  Such 
a  doctrine  would  enable  the  state  at  pleas- 
ure to  trifle  with  the  rights  of  individuals, 
and  we  can  scarcely  conceive  of  a  doctrine 
which  would  more  effectively  check  every 
disposition  to  give  ISor  public  or  charitable 
purposes." 

Cary  Ubrary  t.  BUsa,  iSl  Blaas.  2S 
N.  B.  92,  7  U  R.  A.  765,  Involvea  a  state  of 
facts  somewhat  similar  to  the  facta  Involved 
in  the  case  at  bar.  The  c^onor  had  given  to 
the  dty  of  Locington  a  gift  of  ¥1,000,  in  ac- 
cordance with  tbe  terms  of  a  lett^  which 
provided  that  her  gift  should  go  to'  the  In- 
haUtanta  of  the  town  to  be  held  by  the 
board  of  trustees,  consisting  ct  Uie  selectmra 
and  the  school  committee  of  the  town  for 
the  time  b^ng  and  the  settled  ministers  of 
tbe  place.  Her  scheme  contemplated  the  ea- 
tabllsbmoit  of  a  public  library  for  the  bene- 
fit of  the  dty,  to  be  supported  in  part  by  the 
Income  from  the  fund  furnished  by  bar  and 
In  part  by  money  supplied  by  the  town.  Her 
letter  required  the  town  as  a  condition  pror 
cedent  to  receiving  the  gift  to  vote  to  estab- 
lish a  free  public  library  and  to  provide  a 
sum  of  money  toward  the  settlement  and 
support  of  it  The  library  was  established 
and  the  donor  made  the  original  gift,  whicli 
was  followed  later  by  other  gifts  from  her, 
and  the  library  was  maintained  for  a  time 
In  compliance  witii  the  conditions  of  the  gift. 
Jjater  the  Legislature  passed  an  act  which 
authorized  the  city  to  transfer  to  a  corpora- 
tion all  the  funds  and  property  held  by  the 
for  the  purpose  of  the  library;  such  cor- 
poration to  take  and  bold  said  property  un- 


der tbe  terms  of  the  donor,  and  to  admin- 
ister It  in  the  same  manner  It  had  beesa  ad- 
ministered by  the  dl7.  The  court  held  that 

the  statute  undertook  materially  to  change 
the  execution  of  the  trust,  and  it  was  there- 
fore void.  In  the  opinion  it  Is  said:  "The 
acceptance  by  the  town  of  Maria  Gary's 
proposition  contained  in  her  letter  created 
a  contract,  which  was  executed  on  her  part 
by  tbe  payment  of  the  money,  and  which 
continued  binding  on  the  town  and  the  trus- 
tees as  to  their  conduct  In  reference  to  the 
charity." 

It  is  fundamental  that  If  a  grant  is  made 
for  a  specific,  limited,  and  defined  purpose, 
tbe  subject  of  the  grant  cannot  be  'used  tor 
another  purpose;  and  a  diversion  of  tbe 
subject  of  the  trust  from  the  purposes  for 
which  the  trust  was  created  may  be  enjoin- 
ed. Warren  v.  Mayor  of  Lyons  CJity,  supra; 
Church  V.  City  of  Portiand.  Ifi  Or.  73.  22 
Pac.  628,  0  Lb  R.  A.  209;  Bamnm  et  aL  t. 
Mayor  ft  dty  Gonndl  of  Baltimore.  92  Md. 
275,  60  Am.  Bep.  210.  DetaidantB  attenovt 
to  Justify  Qieir  taking  diarge  of  a  portion 
of  the  balldlng  for  dty  ball  purposes  with 
the  contentlott  that  the  library  may  be  main- 
tained in  a  part  of  tho  boUdlng,  wittunit  the 
use  of  tbe  wb<^  of  It  for  ibat  purpose;  but 
we  do  not  understand  that  tbe  fiict  that  tbe 
cestui  que  trust  may  not  be  In  absolute 
need  of  the  benefits  of  the  trust  ever  au- 
thorizes the  trustee  to  convert  tbe  trust,  or 
a  portion  thereof  to  his  own  use.  For  (be 
same  reason,  upon  recdpt  of  the  gift  the 
municipal  authorities  might  have  said  that 
a  ^,000  building  would  prove  fully  ade- 
quate for  a  public  library,  and  devoted  the 
other  $5,000  to  building  a  separate  building 
for  a  dty  hall.  But  a  statement  of  this  con- 
tention demonstrates  its  unsoundness.  By 
accepting  the  gift;  the  dty  bound  Itself  to 
levy  each  year  the  sum  of  (1,000  with  which 
to  keep  up  and  support  tbe  free  public  li- 
brary. It  cannot  levy  and  collect  this  sum 
of  money  and  expend  a  part  thereof  In  ke^ 
Ing  up  .the  library  and  a  part  In  maintaining 
the  library  as  a  dty  hall  tor  tbe  aooommo- 
datl<m  of  Its  officers  and  o£  private  or  pub- 
lic organisattona,  such  as  commercial  dube, 
wttboat  a  mtsappEopElatlon  of  tbe  fonds  so 
levied  and  a  violation  of  the  tmst;  and.  to 
prevent  their  doing  so,  they  may  be  enjoined 
at  the  -suit  of  the  taiqiayerB  of  Ote  dty  and 
benefldarles  tff  tbe  trast  Kellogg  t.  Scbool 
Dlst  No.  10,  Gomandie  Oo.,  13  Okl.  286,  74 
Pac.  110 ;  Mallow  et  aL  t.  Scbool  Olst  No. 
4,  Murray  Oo.  et  al.,  28  Okl.  304,  HO  Pac. 
T97 ;  Sexton  v.  Smith  et  aL,  82  OkL  441,  122 
Pac.  686. 

The  order  of  the  Judge  below  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings in  accordance- with  the  vlevre  bexe* 
In  expressed.  All  the  Justices  concur,  except 
WILLIAMS,  3^  not  partldpatlns. 
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JAHIBSOIV  T.  STATE  BOARD  01*  HEIDI- 
GAL  EXAMINERS.  1; 

(SvpremB  Court  of  Oklahoma.  ^eK  11.  1918.) 

(Byllabut  ^y  the  Court.) 

1.  Pbohzbition  (S  6*). 

A  writ  of  prohibition  will  not  lie  to  an  ex- 
ecutive or  ministerial  board  to  prohibit  it  from 
the  performance  at  miniflterial  or  executive 
fanetioQa. 

[Ed.  Note.— For  other  caaei.  na  Prohthitton, 
Ceat  Dig.  H  81-83;  I>e&  Die  1  &*] 

2.  PMHZBxnoH      0*>— Sun  Uboioai.  Ex- 

AKINSBS— RBVOOATION  Of  LlOSHBB— MlNIS- 

iKBiAL  Duty. 

The  state  board  of  medical  examiners  in 
h««ring  diargea  filed  before  it  pursuant  to  Comp. 
Laws  190B,  H  4242-1264,  for  the  purpose  of 
havlns  revoked  a  license  theretofore  issued  by  it 
to  practice  medicine  and  surgery  in  the  state,  on 
the  fronnd  that  the  same  had  been  obtained 
throuch  foand,  and  also  charging  the  certificate 
holder  with  unprofessional  conduct,  is  engaged 
In  the  performance  of  a  ministerial  duty,  and 
does  not  nercise  judicial  power,  and  a  writ  of 
prohibition  thereto  will  not  Ua. 

[BU.  Note.— F<w  other  casei^  m  ProUbltioii, 
Oeat  Die  H  81-88;  De&  Dig.  |  6.*] 

Error  from  District  Gonr^  Logan  Gonn- 
iy;  A.  H.  Huston,  Jndg& 

Ai^llcatton  by  H.  L.  Jamleson  for  writ 
of  proUbitioo  against  the  State  Board  of 
Medical  Examiners.  Writ  dented,  and  plaln- 
tUT  brings  error.  AiBrmed. 

J.  M.  Springer,  of  Stillwater,  tta  plalntUC 
bi  error.  Obas.  West.  Atty.  Oen.,  and  W.  O. 
Baevef»  Asat  Atty.  Goi.,  £or  dffwMlant  In  cr^ 
tor. 

TURNER,  J.  On  April  1,  1912,  B.  Lb 
Junlescoi,  fAalntUf  In  «Tor,  filed  Ills  peti- 
tion in  the  dlstrbA  conrt  of  Lc^n  county, 
and  prayed  for  a  writ  of  prohibition  against 
the  state  board  of  medical  examiners  of  the 
state  of  Oklahoma  and  B.  O.  Manning,  J.  B. 
Mnrpby.  and  Alta  McCarthy,  prohlbltliig  tbe 
board  from  proceeding  to  and  detw- 
mlne  certain  (Aarges  edt  forth  In  a  certain 
emnplftlnt  filed-  by  Manning  and  Murphy, 
presldmt  and  secretary,  respectively,  of  the 
board,  the  object  of  which  was  to  have  se^ 
Toked  the  license  of  plaintiff,  theretofore  Is- 
sued 1^  the  board,  to  practice  medicine  and 
surgery  In  the  state,  on  the  ground  that  the 
same  had  been  obtained  through  fraud ;  also 
fhMn  proceeding  to  hear  and  determine  the 
cnnpUlnt  of  Alta  McCarthy  charging  him 
with  unprofessional  conduct,  with  the  same 
object  in  view. 

[1, 2  J  From  the  Judgment  of  the  court  upon 
the  Isnies  Joined  on  the  petition  and  the  re- 
turn to  the  writ,  the  trial  court,  In  effect, 
held  defendant  to  be  an  executive  or  minis- 
terial board,  to  which  the  writ  could  not 
run,  and  plaintiff  brings  the  case  ber& 
There  was  no  error  In  this.  The  Inquiry 
sought  to  be  prohibited  by  the  writ  Is  in  no 
soise  the  enrdse  of  a  indldal  functl<m 
by  tba  board,  and  henos  the  writ  cannot 


rightfully  run  against  It  'nie  act  creating 
the  board  la  found  In  CompL  Laws  1909,  c. 
64,  and  is  entitled:  "An  act  to  define  and 
regulate  the  practice  of  medicine;  to  create 
a  l)oard  of  medical  examiners  for  the  ex- 
amination and  licensing  of  physicians  and 
surgeons,  and  to  prescribe  their  qualiflca- 
tli»u ;  to  provide  for  tb^  proper  regulation, 
and  to  provide  tor  the  revocation  of  tbelr 
lieense;  to  require  Itlnoant  vendors  to  pro- 
cure a  county  Uoense  and  to  fix  suitable  pen- 
alties for  tlie  violation  <tf  this  act;  and  xe- 
peallng  laws  and  parts  of  laws  In  conflict 
herewith."  Section  1  of  the  act  provides  for 
the  establlstaient  oi  the  board  and  for  the 
filling  of  vacancies  thereon.  The  next  sec- 
tion prescribes  the  oath  to  be  taken  by  ea^ 
member  of  0ia  board,  and  for  Us  organhnt- 
tion.  The  next  three  sections  provide  for 
the  iKeidni  of  its  records.  Its  meetings,  and 
Itn  rules.  The  next,  in  ^ect,  provides  that 
every  penM>n  before  practicing  medicine  and 
sn^ery  in  -the  state  must  have  the  creden- 
tials therein  provided  for;  that,  in  order 
to  procure  them,  he  must  produce  satisfac- 
tory evidaice  of  good  nMffal  character  and  a 
diploma  issued  by  some  legally  chartered 
medical  school  or  college,  the  requirements 
of  wlildi  shall  have  becoi  at  the  time  of 
granting  tbereitf  In  no  particular  less  than 
Uuwe  prsscrlbed  by  cortatn  coUeges  tiier^ 
spedfled.  or  com*  up  to  another  certain 
standard  therein  named.  It  also  provides 
for  the  examination  at  the  ap^icant,  and 
makes  certain  other  pro  vis  ion  a.  The  next 
section  provides  ttutt  the  board  may  at  its 
discretion  accept  and  register  upon  payment 
<tf  a  fee  wlthoatcocamlnatlon  of  the  applicant 
the  certlflcate  Issued  to  him  the  board 
ot  another  atat&  Tlw  nest  aecOon  provides 
for  the  grading  of  applicants,  and  that  tem- 
porary permits  may  be  granted  until  a  cer- 
tain tlnuu  TbB  nut  section  provides  that  a 
cwtlficate  shall  issue  to  the  andlcant  when 
he  shows  himseU  possessed  of  the  QuaUflca- 
tlons  therein  required,  and  the  next  section 
for  the  recording  of  his  certificate,  and  the 
next,  for  a  medical  register.  The  next  sec- 
tion, among  other  things,  provides,  in  ef- 
fect, that  when  a  holder  of  a  certlflcate  is- 
sued as  ther^  provided  ahall  be  guilty  of 
unprofessional  conduct  as  therein  defined, 
and  the  same  is  brought  to  the  attention  ot 
the  board  granting  said  certificate.  In  the 
manner  therein  set  forth.  It  shall  be  their 
duty  to,  and  they  must,  at  once  revoke  the 
same,  and  the  holder  of  such  certlflcate  shall 
not  thereafter  be  permitted  to  practice  medl- 
dne  and  surgery  in  the  state,  but  that  no 
such  revocation  shall  be  made  unless  the 
holder  is  cited  to  appear,  and  the  same  pro- 
ceedings are  had  as  thereinbefore  provided 
in  case  of  refusal  to  Issue  certificate.  Said 
procedure  is,  In  effect,  that  citation  to  direct- 
ed to  issue  to  the  holder  of  the  certificate 
sought  to  be  canceled  by  the  board  upon 
complaint  flled  before  it  and  for  the  flling 
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of  a  written  answer  under  oath  witbln  20 
days  after  the  service  on  falm  of  the  said 
eltatlon.  Upon  the  Issues  joined,  a  trial  Is 
directed  to  be  had,  and  judgment  rendered 
by  the  board  for  or  against  the  revocation. 
The  section  then  proceeds  to  define  "unpro- 
fessional conduct,"  and  states  that  the  same 
is  not  intended  to  exclude  other  acts  for 
which  license  may  be  revoked  on  the  ground 
of  unprofessional  conduct  Further  recita- 
tion of  the  act  is  unnecessary.  It  is  suffi- 
cient to  say  of  said  act  that  the  same  is  of 
like  effect  to  the  act  under  construction  In 
State  ex  rel.  v.  Goodier  et  aL,  195  Mo.  S5l, 
93  S.  W.  928,  which  was  an  application  for 
a  writ  of  prohibition  against  the  state  board 
of  health  to  prohibit  it  from  proceeding  to 
hear  a  complaint  for  the  revocation  of  a 
physician's  certificate  theretofore  issued  by 
the  board  as  here.  The  writ  was  denied  up- 
on the  ground  that  the  same  would  not  run 
to  an  executive  or  an  administrative  board. 
The  court  in  passing  said :  "The  state  board 
of  health  is  not  a  court— is  not  a  judicial 
tribunal.  It  can  Issue  no  writ.  It  can  try 
no  case — render  no  judgment  It  is  merely  a 
governmental  agency,  exercising  ministerial 
functions.  It  may  investigate  and  satisfy 
itself  from  such  sources  of  Information  as 
may  be  attainable  as  to  the  truth  or  falsity 
of  charge  of  misconduct  against  one  holding 
one  of  its  certificates,  but  its  investigation 
does  not  take  on  the  form  or  character  of 
a  judicial  trial."  And  In  the  syllabus :  "Un- 
der Rev.  St,  1899, 1 8B14,  relative  to  the  prac- 
tice of  medicine  and  surgery,  declaring  that 
the  state  board  of  health  may  refuse  a  li- 
cense to  practice  medicine  to  any  one  guilty 
of  unprofessional  or  dishonorable  conduct, 
and  may  revoke  licenses  for  like  causM  aft- 
er giving  the- accused  an  opportunity  to  be 
beard  in  his  defense  before  the  board,  the 
action  of  the  board  in  revoking  a  license  is 
not  a  judicial  action  and  cannot  be  regulat- 
ed by  the  writ  of  prohibition."  In  State  ex 
rel.  Elkin,  130  Mo.  90,  30  S.  W.  333,  31  S. 
W.  1037,  the  court  said :  "A  writ  of  prohibi- 
tion Is  applicable  whenever  judicial  func- 
tions are  assumed  which  do  not  rightfully 
belong  to  the  person  or  court  assuming  to 
exercise  these  functions."  And  In  Hlgglns 
T.  Talty,  157  Mo.  280,  57  S.  W.  724,  where 
charges  of  keeping  a  disorderly  house  had 
been  preferred  against  a  dramshop  keeper 
and  Hlgglns,  the  excise  commissioner,  bad 
cited  him  to  show  cause  why  his  license 
should  not  be  revoked,  and  where  the  dram- 
shop keeper  applied  to  the  circuit  court  for 
a  writ  of  prohibition  against  the  commission- 
er to  prohibit  it  from  trying  him  on  the 
charges,  because  so  to  try  him,  be  says,  was 
an  exercise  of  a  judicial  function  which, 
under  the  Constitution,  could  be  exercised 
only  by  a  court,  the  Supreme  Court  of  Mis- 
souri said:  "The  proceeding  was  merely 
by  way  of  Investigation,  and  was  in  no  sense 
a  trial;  that  the  excise  commissioner,  in  pro- 


ceeding to  investigate  the  charges,  'was  not 
acting  Judicially,  bnt  under  the  power  con- 
ferred upon  him  by  statute  with  re^>ect  to 
the  subject-matter  over  which  be  has  ex- 
clusive control*  '* — and  denied  the  writ 

Further  citation  of  authority  is  unneces- 
sary, as  our  own  court  has  practically  de- 
cided the  question  here  involved  in  State 
of  Okla.  ex  reL  Caldwell  v.  Vaughn  et  al, 
33  Okl.  384, 125  Paa  899,  members  constitut- 
ing the  county  election  board  of  Custer  coun- 
ty. Caldwell  brought  suit  in  the  superior 
court  of  Custer  county  f  dr  a  writ  of  prohibi- 
tion against  the  election  board  In  tbat  coun- 
ty to  prohibit  it  from  placing  the  names  of 
proposed  candidates  n[>on  the  primary  elec- 
tion ballot  A>r  the  office  of  clerk  of  the  su- 
perior court  in  tliat  county,  and  from  placing 
upon  the  general  Section  ballots  the  nam« 
of  any  candidate  or  nominee  for  the  same. 
Affirming  the  judgment  of  the  trial  conrt  de- 
nying the  writ,  this  court  in  the  syllabus 
said :  "The  writ  of  prohibition  will  not  lie 
to  an  executive  or  ministerial  board  to  con- 
trol or  regulate  It  in  the  performance  of  a 
ministerial  or  executive  function.  A  county 
election  board  in  placing  upon  the  ballots 
for  a  primary  election  the  names  of  candi- 
dates for  nomination  by  the  different  polit- 
ical parties  for  the  different  officers  to  be 
elected  by  the  county  Is  engaged  in  the  per- 
formance of  a  ministerial  duty  and  does  not 
exercise  Jndlcial  power."  See,  also.  Meffert 
V.  Packer  et  al.,  95  U.  S.  625,  25  Sup.  Ct  790. 
49  L.  Ed.  350. 

It  is  unnecessary  to  consider  other  ques- 
tions raised  In  the  briefs.  The  judgment  of 
the  trial  court  Is  affirmed.  All  the  Justices 
concur. 

OS  Okl.  &R) 

TONKAWA  NAT.  BANK  T.  DYSON  et  sL 

(Supreme  Court  of  Oklahoma.'  March  U« 

1913.) 

(8yUalM»  by  Me  Oourt.) 

FUkUonuufT  C!oNTi!TAKon  <i  96*) — Cuni- 

tob's  Action— Statutes. 

Where  a  daughter  received  by  deed  real 
etftate  from  a  parent  under  a  parol  agreement 
that  such  conveyance  was  made  for  the  pur- 
pose of  expediting  a  sale  by  the  parent,  wbo 
was  alwut  to  leave  the  state,  and  that  the 
dansbter  wonld  convey  upon  snch  sale's  being 
made,  or  apon  request  of  the  parent,  and  where 
no  sale  waa  made,  but  the  danghter  thereafter 
by  deed  reconveyed  the  property  to  the  parent, 
Buoh  property  will  not  be  subjected  to  the 
claim  of  a  judgment  creditor  of  the  daughter 
whose  judgment  was  obtained  after  the  agree- 
ment had  been  carried  ont  in  good  faith  by  the 
daughter,  merely  because,  under  section  7267. 
Comp.  Laws  1909.  abe  was  at  libera  to  refuse 
to  carry  ont  the  parol  agreement 

[Ed.  Note.— For  other  casea,  see  Fraudulent 
Convevances,  Cent  Dig.  IS  289-322;  Dec  Dig. 
8  96. 

Error  from  District  Court,  Kay  County; 
Wm.  M.  Bowles,  Judge. 

Action  by  the  Tonkawa  National  Bank 
against  Maud  K.  Aldrtch  Dyson  and  others. 
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Judgment  for  defendutB,  and  plaintiff  brings 
enot.  Affirmed. 

W.  S.  Gllne  and  0.  L.  Pinkham,  both  of 
Newklrk,  for  plaintiff  In  error.  John  S.  Bur- 
ger, of  Blackwell,  for  defendants  In  error. 

HAYES,  G.  J.  Plaintlfl  In  error  Instituted 
this  action  In  the  court  below  to  obtain  a  de- 
cree of  court  declaring  to  be  teiudulent  and 
▼old  a  certain  deed  executed  bj  defendants 
In  error'  F.  A.  Dyson  and  his  wife,  Maud 
K.  Aldrlch  Dyson,  and  to  set  aside  and  can- 
cel said  deed  and  to  have  declared  that  a 
certain  Judgment  now  owned  by  plaintiff  in 
error  constitutes  a  lien  upon  the  real  estate 
purported  to  have  been  conveyed  by  said 
deed,  and  for  an  order  directing  the  sale  of 
said  property  to  satisfy  said  lien. 
'  The  only  spedflcatlcm  of  error  set  out  in 
plaintiff's  brief  with  argument  and  antborl- 
tlee  in  snnwrt  thereof  In  sufficient  compli- 
ance with  rale  23  of  this  court  (05  Pac.  Till) 
to  require  consideration  is  that  the  trial 
court  committed  error  In  sustaining  a  de- 
murrer to  plaintiff's  evidence.  The  evidence 
conatets  wholly  of  the  testimony  of  defend- 
ant In  error  Maud  K.  Aldrldt  Dyson,  here- 
after referred  to  as  Maud  K.  Dyson,  and  of 
certain  e^iblts  Introduced  In  connectlcm 
with  her  testimony.  The  snbatantial  facts 
established  by  this  evidence  are  as  follows : 
Maud  E.  Aldrlch  is  the  dat^ter  of  her  co- 
defendant,  Nancy  IB.  Aldrldi.  On  June  28. 
IDOSl,  Nancy  E.  Aldrlch  was  the  owna  of 
lot  11  in  block  16  in  the  town  of  Tonkawa 
in  this  state.  On  this  date  she  and  her  hus- 
band executed  to  their  daughter  Maud  K. 
Aldrlch  a  deed.  Thereafter  their  daughter 
was  married  to  F.  A.  Dyscm,  nominal  defend- 
ant In  this  action.  On  January  15,  1906,  de- 
fendants F.  A.  Dyson  and  Maud  K.  Dyson 
executed  to  tiie  Tonkawa  State  Bank  their 
promissory  note  for  the  sum  of  $2,600,  with 
interest  and  attom^'s  fees,  payable  60  days 
after  date.  On  May  16, 1006,  Maud  E.  Dyson 
and  F.  A.  Dvma  executed  and  delivered  to 
defen&nt  Nancy  B.  Aldrlch  their  deed,  re- 
conveying  to  Nancy  K.  Aldrlch  the  lot  In  con- 
troversy. This  deed  was  duly  filed  for  rec- 
ord on  May  0,  1006.  On  Hay  S,  1906.-  the 
Ttmkawa  State  Bank  liutitnted  an  action 
against  Bfand  K.  and  F.  A.  Dyson  on  the 
above-named  promissory  note  and  reduced 
same  to  Judgmexit  on  the  Ttii  day  of  Decem- 
ber, 1907.  Thereafter  this  judgment  was 
duly  assigned  by  the  Tonkawa  State  Bank  to 
plaintiff  in  error.  Prior  to  the  raidition  of 
this  Judgment  an  attachment  was  sued  oot  by 
the  Tonkawa  State  Bank  and  levied  upon 
tiie  lot  in  controversy;  but  no  Judgment  at 
any  kind  upon  Oils  attachment  was  era  ren- 
dned.  After  Judgment  nprii  the  note  was 
roidered,  an  execution  was  issaed  and  a  re- 
turn thereon  made  that  no  goods  oonid  be 
ftmnd.  The  drcnnutances  under  whldi  the 
deed  of  June  2S,  1902,  was  executed  1^  Itancy 
IL  Aldridti  to  Maud  K.  Dyson  were  that 


Nancy  E.  Aldrlch  and  her  husband  were 
making  preparation  to  move  from  the  state, 
and  they  desired  to  place  the  property  In  con- 
troversy, which  belonged  to  Nancy  E.  Aid- 
rich,  In  the  name  of  their  daughter,  who  was 
to  remain  In  the  state,  in  order  to  facilitate 
and  expedite  a  sale  and  conveyance  of  said 
property.  Maud  K.  Dyson  paid  no  consider- 
ation whatever  for  said  property.  At  the 
time  of  the  conveyance  to  her,  there  was  a 
mortgage  upon  it  for  the  sum  of  $1,000,  pay- 
ments on  which  have  since  been  paid  by 
Bfand  K.  Dyson.  After  the  death  of  her 
father,  it  was  suggested  by  one  of  her  broth- 
ers to  Maud  K.  Dyson  that  she  should  recon- 
vey  the  property  to  her  mother.  In  order  that, 
if  the  mother  should  die,  no  embarrassment 
would  result  In  the  administration  of  the  es- 
tate, and  Maud  K.  Dyson  therenpon  executed 
the  deed  of  conveyance  to  her  mother  which 
recites  a  consideration  of  92,000  but  in  faxrt 
she  received  no  sum  whatever  for  said  con- 
v^ance. 

By  section  7267,  Oomp.  Laws  1009.  It  is 
provided  that  no  trust  In  relation  to  real 
property  Is  valid  unless  created  or  declared: 
"(1)  By  a  written  Instrument,  subscribed  by 
the  trustee  (trustor)  or  by  his  agent  thereto 
anthorized  by  writing;  (2>  by  the  Instrument 
under  which  the  trustee  claims  the  estate  af- 
fected ;  or  (3)  by  operation  of  law."  Under  this 
stetote  and  the  facts  above  stated,  it  la  the 
contention  of  plaintiff  in  error  that  evidence  of 
the  parol  agreement  between  the  daughter 
and  mother  as  to  the  purpose  for  which  the 
deed  to  the  daughter  was  made  is  not  com- 
petent; and  that  the  reconveyance  by  the 
dengbter  to  her  mother,  without  further  con- 
sideration, was  fraudulent  as  to  the  creditors 
of  the  daughter,  Maud  E.  Dyson.  This  con- 
tention must,  we  think,  both  upon  authority 
and  sound  reason,  be  overruled.  This  case' 
does  not  present  a  contest  between  the  tms- 
tee  and  the  cestui  que  trust  for  the  enforce- 
ment of  a  trust  resting  In  parol.  The  trust 
has  already  been  executed  by  the  parties 
thereto.  The  effect  of  plaintiff  In  error's  con- 
tention is  that  the  trustee  by  executing  tiie 
parol  trust  committed  fraud  against  htm,  her 
Judgment  creditor,  whose  Judgment  and  any 
lien  created  thereby  was  not  obtained  until 
after  the  trust  had  been  executed.  However 
v(4d  the  parol  agreement  between  Maud  K. 
Dyson  and  her.  parents  might  have  been,  In 
an  action  against  her  hy  her  parente  for  the 
enforcement  thereof.  It  was  not  so  far  an 
absolute  nnlUty  that  the  courts  will  not  pro- 
tect toe  trustee  In  the  execution  of  the  trust; 
where  she  has  lAosen  to  execute  It;  and 
will  not,  as  far  as  possible,  protect  her  mother, 
the  benefldary.  In  the  enjoyment  of  such  ex- 
ecutioD.  1  ^rry  on  Trusts,  I  76;  Karr  v. 
Washburn  et  aL,  06  Wis.  m,  14  N.  W.  180. 
Although  there  was  no  contract  betwe^ 
Maud  K.  Dyson  and  her  mother  executed  in 
such  term  prescribed  by  law  that  the  conrte 
wUl  enforce^  It  did  create  a  moral  obligatton 
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upon  Ifond  K.  Dyson  to  conr^  the  land  in- 
TolTed  upon  reQuest  of  her  parents.  She,  In 
fiict,  had  no  Interest  In  the  property  wbat- 
erer ;  and  her  creditors  cannot  complain  that 
she  did  not  retain  property  which  did  not  be- 
long to  her  In  order  that  they  might  subject 
it  to  the  payment  of  her  debts  to  tfaem.  In 
an  early  and  leading  case  np<m  this  question, 
It  was  said :  "A  debtor  will  not  be  permitted 
to  convey  away  hla  property,  eltiier  real  or 
personal,  and  relieve  It  from  the  Incombrane- 
efl  occasioned  by  his  debts ;  but  there  Is  noth- 
ing to  prevent  his  restoring  to  others  their 
property,  If  It  has  been  placed  in  his  hands ; 
nor  is  there  any  reason  why  the  property  of 
others  should  be  subjected  to  the  payment  of 
bis  debts,  if  he  is  honest  enough  to  refuse  to 
avail  himself  of  an  opportunity  to  use  it  for 
that  purpose."  Sleman  v.  Austin  et  al.,  88 
Barb.  (N.  T.)  9. 

'  Evidence  of  the  parol  agreement  between 
Maud  K.  Dyson  and  her  parents  was  not  in- 
troduced for  the  purpose  of  enforcing  the 
trust,  but  to  establish  the  &ct8  surrouudlng 
the  transaction  by  which  she  conveyed  the 
property  back  to  her  mother  and  to  estab- 
lish that  It  was  not  conveyed  in  fraud  of 
creditors.  That  it  was  competent  for  this 
purpose,  the  authorities  sustain,  Richmond 
r.  Bloch,  36  Or.  590,  60  Pac.  385;  Desmond 
V.  Myers,  113  Mich.  437,  71  N.  W.  877 ;  Farn- 
bam  V.  Kennedy,  28  Minn.  365,  10  N.  W.  20 ; 
Gallman  v.  Perrle  et  al.,  47  Miss.  131. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur,  except  WIUilAMS, 
J.,  not  participating. 


m  Okl.  641) 

HAWKINS  et  aL  v.  HAWKINS  et  aL 
(Sopreme  Coart  of  Oklahoma.  March  11, 1913.) 

(SyUabua  6y  the  Court.) 
Appeal  and  Brbob  ^  327*)— PAsnES— Jom- 

UBB— Sebvice. 
On  appeal  all  parties  to  the  jodgment  which 
it  is  Roiunt  to  reverse  i^ose  interests  will  be 
affected  by  a  reversal  of  the  judgment  mast  ei- 
ther join  in  the  prosecution  of  an  appeal,  or  be 
made  parties  defendant  and  be  brought  into  this 
court  by  service  of  summons,  where  they  do  not 
voluntarily  appear. 

IKd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  1814-1820,  18^1835; 
Dec.  big.  I  827.*1 

Error  from  District  Court,  Wagoner  Coun- 
ty; R.  C.  Allen,  Judge. 

Action  by  William  Hawkins  and  another, 
by  their  guardian,  James  H.  Kennedy, 
against  Joseph  Hawkins,  Sr.,  and  others. 
Judgment  for  plalntlfTs,  and  defendants 
bring  error.  Dismissed. 

Thomas,  Thomas  &  Thomas,  of  Wagoner, 
for  plaintiffs  In  error.  BIttenhouse  &  Drake, 
of  Wagoner,  for  defendants  in  error. 

HAXES,  O.  J.  This  action  was  brontftit 
origln^ly  in  the  diatrtet  court  of  Wagmer 


county  by  William  Hairidns  and  Abvdc  ^w- 
kins,  minors,  by  their  gnardlan,  against  Joa- 
epb  BawUns,  Sr.,  A.  F.  Farklnaon,  Matt 
SteU,  Oontlnental  Land  Company,  Gaaa  U. 
Bradley.  Peter  Hawkins,  Tcunmie  White, 
and  Richie  White,  and  Walter  White,  for 
the  purpose  of  quieting  title  to  a  c^tain 
tract  of  land  and  for  obtaining  a  decree  of 
partition.  The  land  involved  was  originally 
allotted  to  Leah  Hawkins,  a  Cre^  freedman, 
who  died  Intestate  in  1002,  and  said  land 
thereupon  descended  to  his  h^rs,  under  the 
laws  ot  descent  and  distribution  of  the 
Ore^  Tribe  of  Indians.  Joseph  Hawkins, 
Sr.,  appearing  as  one  of  the  plalnttlTs  In 
ror  in  this  proceeding,  and  who,  in  fact,  la 
the  only  plaintiff  in  error,  was  the  husband 
of  said  deceased  allottee.  Peter  Hawkins, 
Tommle  White,  Richie  White,  and  Waltar 
White  were  heirs  at  law  of  decedent,  and  the 
remainder  of  the  defendants  In  the  trial 
court  named  above  acquired  their  Interests 
by  purchase  from  other  heirs  of  deceased. 
The  decree  of  the  trial  court  found  the  in- 
terests of  each  of  the  parties  in  the  land  In- 
volved and  decreed  a  partition  thereof.  It 
was  found  that  Joseph  Hawkins,  Sr.,  plain- 
tiff in  error,  Inherited  an  undivided  one- 
tenth  Interest,  but  that  he  had  sold  and  con- 
veyed said  Interest  to  his  codefendant,  Peter 
Hawkins,  and  therefore,  at  the  time  of  the 
trial,  had  no  Interest  whatever  in  the  land. 
The  commissioners  who  were  appointed  to 
partition  the  land  and  report  to  the  court, 
after  making  InvestigatlMi,  reported  that 
the  land  could  not  be  partitioned  In  kind  to 
the  various  i>ersons  Interested  without  mani- 
fest injury  to  them,  and  thereafter  the  court 
ordered  that  the  land  be  advertised  and 
sold,  which  was  done;  and  after  the  pur- 
chaser paid  Into  the  court  the  sum  of  94.010 
as  the  purchase  price  the  sale  was  cooflrmed, 
and  the  proceeds  thereof  distributed  amtmg 
the  interested  parties.  Some  nine  mouths 
thereafter  plaintiff  In  error  Jos^h  ]3aw- 
klns.  Sr.,  filed  a  motion  to  vacate  and  set 
aside  the  Judgment  of  the  trial  court,  find- 
ing the  Intereste  of  the  respective  parties  in 
the  land  and  decreeing  a  partition  tbueof, 
and  the  order  confirming  the  sale;  upon  the 
sole  ground  that  the  trial  court  was  without 
Jurisdiction  to  make  such  order.  It  Is  from 
the  order  overruling  this  motion  to  vacate 
and  set  aside  that  this  proceeding  In  carror 
is  prosecuted.  Jos^h  Hawkins,  Sr^  who 
files  this  petition  in  error,  has  Joined  with 
him  all  of  defendants  In  the  trial  court,  and 
attempts  to  prosecute  the  proceeding  against 
the  two  plaintiffs  in  that  court;  but  it  is 
made  to  appear  that  he  has  Joined  hla  code- 
fendante  as  plaUitiifs  in  «rror  here  without 
their  knowledge  or  consent,  and  it  is  upon 
the  motion  of  two  of  them  to  dismiss  this 
proceeding  that  the  cause  fs  now  pending. 

Undw  the  undi^ted  facta  Joa^h  £biw- 
klu,  Sr.,  Is  the  inily  peraoa  who  haa  na- 
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derkalHB  to  'pamaOn  an  appeal  AMumlng, 
wlthont  flwifllni,  that  the  order  from  whlcb 
b»  attempta  to  hmmbbI  1m  an  appealable  (vdw, 
bis  appeal,  nevaHidcn,  nnist  be  dlemlwed ; 
tor  tbe  relief  be  seeks  cannot  be  granted 
witbont  nStvettag  the  Intereats  of  bis  code- 
ffendants  who  are  parties  to  the  Jadsment 
bf  tbe  loww  court  It  la  w^  settled  that  on 
a^eal  all  partlea  to  the  Jodgnient  whltdi  It 
la  aoni^t  to  rererae  whoee  intereeta  will  be 
affiBGtad  bjr  a  tererBal  of  tbe  Judgment  must 
eltbar  join  In  tile  pneecntkm  of  the  appeal, 
or  be  made  parties  def»dant  and  brought 
Into  this  court  by  service  of  aonunona,  where 
they  do  not  voluntarily  aivear,  John  v. 
PaulUn,  £4  OU.  686.  104  Pac.  866;  Wela- 
bendw  T.  Sdiool  Dist  Mo.  6,  Oaddo  County, 
24  OkL  ITS.  lOB  Pae.  eea  It  is  dear  that  to 
Taeate  and  set  aside  the  Jodgmmt  oC  the 
trial  court,  ordering  a  partition  sale  and  con- 
flrmtng  the  sale  thneafter  made,  and  dl»< 
trflmtLng  the  proceeds  thereat  would  affect 
the  Intwests  of  plidntiflF  In  error's  eodefend- 
ants  In  tito  trial  court,  and'  irtio  wUhoat 
their  eonsent,  be  .  has  attempted  to  make  co- 
plalnttffs  in  error  here. 

Tbe  motkm  to  dismiss  la  sustained.  All 
the  Jwtioes  concur,  except  WILUAHS, 
not  perde^tlns. 


(SB  OKI.  7U) 

BOARD  OF  COTJNTX  COM'RS  OF  GAB- 
FIELD  COUNTT  t.  HUBTT  et  aL 

(Bnprame  Court  of  Oklahoma.   March  10» 

1913.) 

fBwHolut  Ay  (M  Oowrt.) 

1.  FmxB  d  20*>-Oc»xKCTxon— DiBinzBOnoK 

—HlOOTKBT  VI  COVMTT. 

Where,  prior  to  the  admlssloD  of  the  state 
lato  tbe  Union,  parsoaat  to  WilBon'i  Ber.  & 
Ann.  St  Okl  im  c  83.  entiUed .  rTmstB," 
on  relation  of  the  oonnty  attorney,  d^ndaut 
was  saod  In  tiie  name  of  tbe  tmitory  cl  OUa- 
htma  to  ctticdn  an  nokwfal  combination  in  re- 
straint of  trade,  and  where  the  Attorney  Gen- 
eral In  the  twme  of  tbe  state  iDtervened,  and 
recovered  176,000  as  a  fine  imposed  for  Tiola- 
tioBS  of  tbe  provisions  of  Oomp,  Laws  1908,  c 
113,  art  1  (Laws  ie07--(W,  pp.  760  to,  757,  in- 
clnmve):  and  where  the  trial  court,  panaaot 
to  stipalation  of  all  parties  in  Interest,  ordered 
paid  to  tbe  county  attorney  and  his  successor  in 
office  $15,000  of  tilu  fine  collected,  wliich  was 
done,  htld,  in  a  salt  against  them  by  the  board 
of  county  commissioners  of  the  county  where 
such  fine  was  collected  to  recover  said  $15,000, 
tiiat  said  1}oaTd  had  no  Intwest  therein  under 
Gomp.  Lavs  1900,  c  26,  art  62  (section  28SSt, 
entiUed  "Crimes  and  Punishment" 

[Ed.  'Sots.—F<xr  other  cases,  ses  Fines,  Cent 
Dig.  H  23,  24;  Dec.  Dig.  |  ^.-j 

•  (AHMmmt  ^IMm*  bg  fdttoHal  Stmf.) 

2.  Fnras  ({  20*V-Di8PosrnoiT  or  Pbooixdb— 
BnnsioN— *X9haptul" 

Comp.  Laws  1909,  c.  29  (entitled  "Crimes 
and  PnushmenfO  I  28S2,  provides  that  all 
fines  prescribed  a«  a  punisnmait  by  any  of  the 
provisions  of  the  "chapter,"  when  collected,  shall 
be  paid  into  the  coanty  treasury.  Held,  that 
the  word  "diapter"  was  not  used  in  the  sense 
of  ^Mde,**  or  'Niriminal  statute,"  and  theretbre 


did  not  include  fines  recovered  pursuant  to 
chapter  113  of  such  compilation,  entitled 
"Trusts  and  Combinations.'* 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent 
Dig  H  23,  24;  Dec  Dig.  f  ^* 

For  other  deflnittons,  see  Words  and  Phrases, 

ToL  2,  p.  loea] 

Error  from  IHstriet  Court,  Garfield  Coun> 
ty;  James  W.  Steen,  Judge. 

Action  by  the  Board  of  County  Commia* 
sloners  of  Garfield  County  against  Daniel 
Hnett  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Afiirmed. 

diaries  N.  Harmon,  County  Attorney,  of 
Enid,  and  Dale  ft  Blerer,  of  Guthrie,  for 
plaintiff  in  error,  Parker  ft  Simons,  D.  M. 
Walker,  W.  .O.  Cromwell,  and  Robberts,  Cur- 
ran  ft  OtJen.  all  ot  Enid,  tot  defendants  In 
error, 

TURNER,  J.  On  June  7,  1911.  the  board 
of  county  (wmmiaBlonera  of  Garfield  county, 
plaintiff  In  error,  sued  Danld  Huett  and  H. 
G.  McEeever,  defendants  In  error.  In  the  dis- 
trict court  in  that  county.  The  petition,  aft- 
er alleging  that  three  certain  persons  con- 
stituted the  plaintiff  board;  that  on  Novem- 
ber 8,  1004,  defendant  Huett  was  duly  elect- 
ed county  attorney  of  that  county,  and  sub- 
sequently qualified  and  entered  upon  the 
discbarge  of  his  duties  aa  such,  and  perform- 
ed tbe  same  until  November  16,  1907;  that 
the  next  day  the  defendant  McKeever  was 
duly  elected  county  attorney  of  that  county, 
sutmequently  qualified  and  entered  upon  the 
discharge  of  his  duties  as  such,  and  con- 
tinued to  discharge  the  same  until  January 
11,  1911,  substantially  states :  That  on 
April  18, 1907,  a  certain  action  was  commeno- 
ed  in  said  court  entitled  "Tbe  Territory  of 
Oklahoma,  on  Information  and  Relation  of 
Daniel  Huett,  County  Attorney  of  Garfield 
County  Therein,  Plaintiff,  v.  Tbe  Waters- 
Pierce  OU  Company,  Defendant" ;  that  tbere- 
In  plaintiff  charged  d^endant  with  a  viola- 
tion ot  the  trust  laws  of  the  state,  in  that 
defoidant  promoted  a  pool,  trust  agreemoit, 
and  combination  In  restraint  of  trade  tor  the 
purpose  ot  controning  tbe  competition  in  the 
production  of  naptha,  benalne,  gasoline,  kero- 
sene lubricating  oils,  and  other  prodocta  of 
petroleum  sold,  end  offered  for  ssle  in  that 
and  other  counties  ot  the  territory  of  Okla- 
homa, and  prayed  that  defendant  be  enjoin- 
ed from  so  doing  and  tor  cost ;  that  although 
said  petition  was  ^gned  and  verified  by 
"Charles  West  Attorney  for  Plalntur."  the 
same  was  drawn  upon  the  rtiatlon  of  Daniel 
Huett  county  attorney  ot  Garfield  county, 
territory  ot  Oklahoma,  who  prosecuted  the 
same  In  behalf  of  said  territory.  A  copy  ot 
said  petition  was  made  a  part  thereof  and 
marked  "Bzhlblt  D."  The  petition  further 
alleged  that  on  October  80^  1906.  there  was 
filed  in  said  cause  by  Charles  West  Attorney 
Gener^  tor  tbe  state  of  Oklalioma,  "a  peti- 
tion in  interpleader  supplementary,"  entitled 
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"The  Territory  of  Oklahoma,  on  the  Infor- 
mation and  Relation  of  Daniel  Huett,  Coun- 
ty Attorney  of  Garfield  County  Therein,  and 
the  State  of  Oklahoma,  on  the  Information 
and  Relation  of  Charles  West,  Attorney  Gen- 
eral, Plaintiff,  T,  The  Waters-Pierce  OU  Com- 
pany, a  Corporation,  Defendant" ;  that  there- 
in plaintifTs  charged  the  defendant  Waters- 
Pierce  Oil  Company  with  violating  the  trust 
laws  of  the  state  of  Oklahoma,  in  that  said 
defendant  had  formed  and  made  a  pool, 
trust,  agreement,  and  combination  for  the 
purpose  of  controlling  competition  In  the  sale 
of  naptha,  benzine,  gasoline,  kerosene,  lubri- 
cating oils,  and  other  products  of  petroleum 
sold  and  ofTered  for  sale  by  them  In  Garfield 
county,  state  of  Oklahoma,  in  restraint  of 
trade  and  in  violation  of  article  1,  c.  83,  pp. 
750  to  757,  inclusive,  of  the  Session  Laws  of 
Oklahoma  1907-08,  and  prayed  Judgment  for 
the  plaintiff  and  against  defendant,  and  that 
it  be  enjoined  from  committing  any  of  the 
acts  complained  of  and  from  asking  and  re- 
ceiving in  the  state  more  than  a  reasonable 
price  for  said  products,  and  from  discrim- 
inating between  associations  or  corporations 
and  sections  and  communities  and  citizens 
in  said  state,  etc.,  and  that  the  corporate 
rights  of  defendant  be  forfeited,  and  a  re- 
ceiver appointed  to  preserve  to  the  public 
the  benefit  of  the  trust  In  the  bands  of  the 
defendant,  and  for  cost  and  penalties  thereby 
Incurred  In  tlie  sum  of  $10,000  tot  each  of 
said  offenses  and  each  day  thereof.  A  copy 
of  said  petition  is  made  a  part  thereof,  and 
marked  "Exhibit  E."  The  petition  further 
alleges  that  Issues  were  Joined  thereon  and 
said  cause  came  on  for  trial  in  said  court, 
wbereupon  on  July  7,  1910,  therp  was  filed 
therein  a  written  stipulation  signed  by  said 
defendants  Hnett  and  McKeever  as  attor- 
neys for  Garfield  county,  and  Charles  West, 
Attorney  General,  for  the  plaintiff  and  cer- 
tain parties  (naming  them)  for  defendant; 
that  therein  it  was  agreed  that  defendant 
would  confess  Judgment  and  be  fined  In  the 
sum  of  $75,000,  to  be  paid  $25,000  in  60 
days,  $25,000  in  six  months,  and  $25,000 
In  nine  months  from  that  date;  that  pursu- 
ant thereto,  upon  said  stipulation  being  that 
day  ppeeented  to  the  court.  Judgment  in  full 
settlement  of  said  cause  was  rendered  .and 
entered  accordingly.  A  copy  of  said  Judg- 
ment is  made  a  part  of  the  petition  and 
marked  "Exhibit  B."  The  petition  further 
alleges  that  on  the  same  day  a  written  apr 
plication  for  attorneys*  fees  alleged  to  have 
been  earned  In  said  cause  was  presented 
to  the  court,  and  an  order  therein  obtained, 
directing  that  one-fifth  of  said  fine  of  $75,- 
000,  or  $15,000,  be  paid  to  said  Huett  and 
McKeever  for  their  services  as  county  at- 
torneys of  Garfield  county  in  the  prosecu- 
tion of  fiald  cause,  and  that  they  as  such 
and  upon  that  autliority  alone  received  said 
stim  out  of  said  fine  so  assessed.  Copies  of 
said  aitplication  and  order  are  made  parts 
of  the  petition,  and  marked  ^'Exhibits  F  and 
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C."  The  petition  further  aUeged  that  saiil 
order  was  coram  non  Judice  and  void;  thar 
defendants  failed  to  turn  over  said  $15,000 
to  the  county  treasurer  of  Garfield  county  ou 
demand,  but  converted  the  same  to  their  own 
use;  that  said  sum  of  right  should  be  paid 
into  the  treasury  of  Garfield  county  and 
credited  to  the  school  fund.  Wherefore  the 
plaintiff  board  prayed  Judgment  against  de- 
fendants for  said  amount  with  Interest  and 
cost  On  November  2,  1911,  a  demurrer  wa.-* 
sustained  to  said  petition,  and  plaintiff  re- 
fused to  plead  further,  whereupon  Judgment 
was  rendered  and  entered  accordin^y  and 
plaintiff  brings  the  case  here^ 

The  following  questions  are  raised  by  this 
record,  and  have  been  argued  by  counsel: 
Have  the  defendants  Daniel  Huett,  county 
attorney  for  Garfield  county  for  the  term 
immediately  preceding  the  erection  of  the 
state,  and  H.  Q.  McKeever,  county  attorney 
of  said  county  from  the  time  of  the  erection 
of  the  state  up  to  and  Including  the  time 
of  the  trial  of  the  action  in  the  lower  court 
when  the  $15,000  Involved  in  this  action  was 
accepted  and  retained  by  them,  a  right  to 
retain  any  part  of  the  $75,000  fine  assessed 
against  the  Waters-Pierce  Oil  Company,  or 
should  all  of  said  slim  so  retidned  have  been 
paid  into  the  county  treasury  of  said  county? 
The  order  of  the  trial  conrt  Is  as  follows: 
"Territory  of  Oklahoma,  ex  rel.  State  of 
Oklahoma,  ex  rel.  Plaintiff,  t.  Waters-Pierce 
Oil  Company,  Defendant  No.  2620.  Order. 
Now,  to  wit,  on  the  7th  day  of  July,  1810. 
the  above  matter  comes  up  before  the  court 
upon  an  application  of  H.  Q.  McKeever  and 
Dan  Huett  for  an  allowance  of  attorneys' 
fees  in  the  above-entitled  cause,  and  for  an 
allowance  of  a  due  and  Just  proportion  of 
the  fine  In  the  above-entitled  cause,  pr<^r 
to  be  paid  to  the  county  ot  Garfield.  And 
thereopon  the  court  finds  that  the  said  H.  Q. 
McKeever  and  Dan  Huett  are  entitled  to 
one-fifth  of  the  fine  herein  rendered  under 
section  8819  of  Snyder's  Statutes  of  Okla- 
homa, and  that  they  are  entitled  to  rective 
$15,000  of  the  total  fine  paid  by  the  defend- 
ants in  the  above-entitled  cause,  and  the 
court  farther  finds  that  $10,000  is  a  Just  and 
equitable  proportion  of  the  county  of  Gar- 
field to  receive  from  the  said  fine,  and  that 
the  balance  of  said  fine,  to  wit,  $5O,00a 
should  be  paid  by  tiie  defendant  herein  to 
the  state  of  Oklahoma.  The  defendant  is 
therefore  ordered  and  directed  to  pay  H.  O. 
McKeever  and  Dan  Huett  the  sum  of  $15,- 
000,  to  the  treasurer  of  Garfield  county 
$10,000,  and  the  remainder  ot  said  fine,  to 
wit,  $50,000,  to  tiie  treasurer  of  the  state 
of  Oklahoma,  all  of  which  said  payments 
shall  be  made  in  three  equal  payments,  each 
upon  the  6th  day  of  September,  1910,  the 
6th  of  January,  1911,  and  the  6th  day  of 
April,  1911." 

On  the  same  day,  but  prior  to  the  enter- 
ing of  said  order,  the  following  Journal  m- 
try-had  been  made;  *'Now,  ta  tfte  7th  day 
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of  lo^,  VUa,  conm  Qw  partleB  bereti^  the 
state  ctf  OUahona,  by  Its  Attorney  Qenwal, 
Oharles  Wes^  H.  O.  IfcKeeTer,  county,  at- 
torney,  and  DanM  Hnett,  and  the  defend- 
ant, Waten-Plwoe  Oil  Gonnpany,  Its  at- 
tont^rs,  J.  D.  Jolinmm,  H.  8.  Priest,  XL  B. 
Perkins.  W.  A.  Ledbettor,  and  Parker  & 
SlmiHiB,  and  announce  ready  ftir  trial*  a  jnry 
being  waived,  anbmit  tbe  matter  of  fact  as 
«ell  aa  the  matter  of  law  to  the  court; 
and.  the  pleadings  and  evidence  and  stipula- 
tions being  snbmitted  to  the  coort,  tbe  court 
finds  for  the  plalntlfC  and  against  the  de- 
fendant, the  Waters-Place  Oil  Company,  up- 
on tbe  allegations  of  the  petitions,  and  that 
the  d^mdant,  as  allseed  ther^,  has  not 
offered  Its  commodities  up<m  reasonable 
terms  without  dls(xlminatl<m,  as  provided 
by  law,  and  the  court  confirms  and  approvea 
the  agreement  and  stlpalationB  of  tilte  par- 
ties herein.  Including  titie  agreement  that 
this  lodgment  ^all  be  a  bar  to  all  prose- 
cntios»  for  tbe  causes  of  action  alleged -In 
the  pleadings,  and  therefore:  It  is  consid- 
ered, ordwed,  and  adjudged  by  the  court 
that  the  plaintiff,  the  state  of  Oklahoma, 
recover  of  tiie  defendant,  the  Waters-Pierce 
Oil  Company,  judgment  as  a  fine  of  the  sum 
of  seventy-five  Qionsand  dollars,  payable 
twenty-five  thousand  dollars  in  sixty  days 
from  this  date,  twenty-five  thousand  dollars 
in  six  months  from  this  date,  and  twenty-five 
thousand  dollars  In  nine  months  from  Oils 
date,  in  full  settlouent  of  tbe  causes  <if  ac- 
tioD  alleged  In  the  pleadings,  and  it  Is  or- 
dered and  decreed  that  the  defraidant,  the 
Waters-Pierce  Oil  Company,  and  all  ite  of- 
itoen,  agents,  employtia,  and  servante  of 
every  kind  and  t^iaracter  whatsoever  be  and 
are  hereby  enjoined  from  making  .or  enter- 
ing Into  any  agreement,  contract,  or  ar- 
rangement, or  malntetnlng  any  trade  prac- 
tice or  practices  In  restraint  of  trade  In  pe- 
troleum products  In  the  state  of  Oklahoma. 
A.  H.  Hu8t(m,  Judge." 

Was  this  order,  made  by  the  trial  Judge  res 
Jndlcate,  or  was  the  county  or  state  estopped 
thereby?  "A  Judgment  rendered  by  the  trial 
court  having  Jurisdiction  over  the  subject- 
matter  and  the  person  la  unquestionably  con- 
clusive and  binding  on  ttie  partin,  unless 
reversed  or  set  aside  In  some  mode  or  man- 
ner [wescrlbed  by  law.  But  it  Is  essential  to 
the  validity  of  a  Judgment  In  personam  that 
the  court  should  have  Jurisdiction  over  the 
parties,  and,  If  reached  without  sudi  Juris- 
diction, it  Is  a  mere  nullity.  Sudi  a  Ju^- 
ment  Is  not  merely  erroneous  because  of  some 
Irr^nlarity  in  the  mode  of  proceeding,  or 
error  on  the  part  of  the  court  in  the  appli- 
cation of  the  law  to  the  particular  case,  and 
for  whl6b  the  party  aggrieved  must  seek  a 
remedy  by  appeal  or  writ  of  arrar,  but,  be- 
ing a  Judgment  rendered  without  Jurisdic- 
tion, it  Is  absolutely  void,  and  may  be  as- 
sailed at  all  times,  and  In  all  proceedings  by 
which  It  Is  sought  to  be  enforced."  1  Her- 
man i>n  Estoppel,  p.  83. '  "^ere  are'several 
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Memento  necessary  to  a  plea  of  res  Jtadlcata. 
They  may  be  designated  as  principal  and 
collateral ;  tiie  latter  being  a  final  Judgment, 
upon  the  merits,  between  the  same  parties, 
for  the  same  cause  of  action.  The  princi- 
pal element  is  that  It  must  be  a  valid  Judg- 
maat.  That  Is,  it  must  be  roidered  by  a 
court  legally  constituted,  having  Jurisdiction 
of  the  cause  and  the  person.  Without  Juris- 
diction there  Is  no  validity  or  vitellty  to  the 
JudgniKit."  1  Herman  on  Estoppel,  |  61,  p. 
65.  The  action  in  the  lower  court  was  In  fa- 
vor of  the  state  against  the  Waters-Fierce 
011  Company.  By  sectkm  ISM  of  the  Com- 
piled Laws  of  Oklahoma  1909^  It  Is  made 
the  duty  of  every  county  attorney  "to  appear 
in  the  district  courto  of  th^  respective  coun- 
ties and  prosecute  and  defoid,  on  bebalf  of 
the  stete,  or  his  county,  all  actions  or  pro- 
ceedings, civil  or  criminal.  In  which  the 
stete  or  county  is  interested  or  a  par^." 
The  question  of  the  attorneys  for  the  steto 
being  entitled  to  attorney's  fees  was  not  an 
issue  In  thlf  case. 

The  case  of  Harris  v.  Beavan  et  al.,  74 
Ey.  (11  Bush)  254,  aroears  to  be  In  point 
In  that  case  an  order  had  been  made  against 
the  commonwealth  directing  that  50  per  cmt. 
of  a  certain  flue  be  Indorsed  for  the  benefit 
of  the  commonwealth  attorney.  This  wias 
held  to  be  "not  a  Judicial  determination  of 
his  right  to  reo^ve  It,  the  stete  beli«  unrep* 
resented."  In  that  case  the  court  said:  "The 
righte  of  the  commonwealth  were  adverse  to 
the  righte  of  one  claiming  as  ivosecutor,  and 
It  was  necessary,  before  an  order  of  court 
could  divest  the  right  of  the  stete,  that  there 
should  be  opportunity  for  defense  ,by  the  com- 
monwealth against  the  claim  asserted  by  the 
prosecutor.  If  a  person  other  than  the  com- 
monwealth's attorney  had  made  claim  aa 
prosecutor  to  a  part  of  the  fund,  U  may  be 
that  an  order  made  when  the  common- 
wealth's attorney  was  In  court  would  have 
been  effectual  to  vest  in  the  prosecutor  a 
right  to  the  per  cent  given  him  by  the  stet- 
ute ;  but  when  the  commonwealth's  attorn^ 
Is  the  person  claiming  as  prosecutor,  the 
commonwealth  Is  unreprraentedf  and  cannot 
be  deemed  to  have  been  In  court  for  the  pur- 
pose of  litigation,  and  the  order  made  must 
be  deemed  coram  non  Jndlce  ^nd  void.** 

[1]  Under  the  trnst  act  of  December  25. 
1890,  no  (dvll  penalty  was  provided,  but  a 
violation  of  the  act  was  declared  to  be  A 
misdemeanor,  and  upon  convlctioh.  thereof 
the  defendant  was  to  be  fined  not  less  than 
$50,  and  not  more  than  $500.  'The'  trtst  act 
approved  June  10,  1908,  provides  for.  a  crim- 
inal penalty  of  not  less  than  $50  and  not 
more  than  $10,000,  and  further:  "And. any 
sum  which  might  be  assessed  aA  a  flne  by 
way  of  punishment  for  a  crime  as  In  tills 
act  provided,  may  be  recovered  by  the  stete 
as  a  penalty  In  dvll  action  In  addition  to', 
or  Irrespective  of,  tbe  assessment  and  assess- 
ablllty  of  said  fine,  either  before,  after  or 
slmnlteneously  with  Ute  pendency  of  said 
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criminal  action."  Section  6,  art.  1,  c  83, 
Seoslon  Laws  1907-Oa  Section  9  of  the  act 
of  June  10,  1008,  provldea:  "It  BhaU  be  the 
duty  of  tbe  county  attorney  of  the  serial 
counties  of  this  state,  as  well  as  tbe  Attor- 
ney General  of  the  state,  to  prosecute  all  ae- 
tlooB  to  enforce  the  criminal  provldons  of 
this  act"  This  section  omits  the  provision 
as  to  tbe  payment  of  pert  of  the  fine  to  the 
prosecutlDg  attorney.  Section  18  of  the 
Schedule  of  the  Constitution  (section  382 
Williams'  Anno.  Const)  proTldes:  "Until  oth- 
erwise provided  by  law,  the  terms,  duties, 
powers,  qualifications,  and  salary  and  com- 
pensation of  all  county  and  township  officers, 
not  otherwise  provided  by  this  Constitution, 
shall  be  as  now  provided  by  the  laws  of  tbe 
t«Tltory  of  Oklahoma  for  like  named  offi- 
cers, and  the  duUes  and  compensation  of  the 
probate  Judge  under  such  laws  shall  devolve 
upon  and  belong  to  tbe  Judge  of  the  county 
court;  Provided,  that  the  term  of  office  of 
those  elected  at  the  time  of  the  adoption  of 
this  Constitution,  or  first  appointed  under 
the  provlBlona  of  the  laws  extended  in  force 
In  the  state,  shall  expire  on  the  second  Mon- 
day of  January  in  the  year  nineteen  hundred 
and  eleven:  And  provided  further,  that 
county  attom^  and  Judges  of  the  county 
court  of  the  aevenil  connties  of  the  state, 
having  a  population  of  more  than  twenty 
thonsand  shall  be  paid  a  salary  of  two  thbn- 
Band  dollars  per  annnm;  and  of  counties 
having  a  population  at  more  than  thirty 
thousand,  a  mlary  of  twenty-five  hundred 
doUara  per  annum;  and  of  oonnttes  having 
a  popnlatim  of  more  than  fArty  tbonaand,  a 
salary  of  tbiee  thousand  dollars  per  annnm ; 
such  salaries  to  be  paid  in  the  same  man- 
ner a>  is  provided  by  law  in  force  in  the 
torltory  Oklah<mia  for  tbe  payment  of 
salaries  to  oonnt?  attorneys.**  The  special 
federal  census  taken  in  the  year  1907  shows 
that  tbe  populatlfm  of  Garfield  county  ex- 
ceeded 20,000.  By  statute  this  census  was 
made  the  official  census  for  this  state.  Sec- 
tion 588,  Comp.  Laws  of  OUaboma  1009; 
Sees.  Laws  1907-08,  p.  16S.  The  provision 
of  aection  18  of  tiie  Schedule  providing  com- 
pensation for  tbe  county  attorney  of  Garfield 
oranty  for  tbe  term  for  wtai<A  the  deCendaut 
McEeever  was  elected,  whicb  began  at  the 
erection  of  the  state,  excluded  the  fee  pro- 
vided by  section  6623  of  the  Statntes  of  Ok- 
lahoma Territory  1890,  regardless  of  whether 
section  6623,  supra,  was  repealed  by  section 
9  of  the  act  of  June  10,  1008,  supra.  Tlcer 
V.  State.  128  Pac.  403.  Section  6.  Act  Dec. 
25,  1890  (section  6623  of  the  Statutes  of 
Okla.  Ter.  1800),  provides  as  follows:  "It 
shall  be  the  duty  of  the  prosecuting  attorneys 
in  thdr  reGs>ective  counties,  to  enforce  the 
fbr^olDg  provisions  of  this  act;  and  any 
prosecuting  attorney  securing  a  conviction 
under  the  provisions  of  this  act,  shall  be  en- 
titied  In  addition  to  such  fee  or  salary  as 
by  law  he  Is  allowed  for  such  prosecution, 


to  one-fifth  of  the  fine  rec^ved."  Bvai  if  it 
be  conceded  that  this  conviction  or  fine  was 
Imposed  under  this  act,  It  was  not  during 
tbe  term  of  the  defendant  Daniel  Hoett  and, 
even  tf  said  section  6623  applied,  tie  would 
not  be  entitied  to  any  fee  ther^r.  In  the 
Jndgmoit  the  state  of  Oklahoma  recover  of 
the  defendant  tbe  Wetere-Piecce  OH  Company 
Judgmoit  as  a  fine  in  tbe  sum  ot  $75,000. 
This  fine  was  payable  to  the  state,  and  this 
claim  of  the  doCmdants  was  an  adverse 
daim  to  the  state,  and  could  be  only  recov- 
ered In  a  proceeding  authorized  by  statute, 
rnte  defwdants  could  not  sue  the  state  for 
such  claim  without  its  conaoit  and  this  con- 
sent could  only  be  given  by  the  Legislature. 
Love  et  al.  v.  Filtsch  et  al.,  124  Pac  30.  We 
reach  tbe  coDdasl<m  tbat  tbe  defendants 
were  not  entitied  to  Ibis  fae  in  Om  snm  of 
$15,000,  or  any  other  amount. 

In  support  of  the  proposition  that  the 
court  erred  in  sostalning  tbe  demurrer,  plain- 
tiff conteadff  that  It  is  entitied  to  recover  this 
f 16,000  by  reason  of  Oomp.  Laws  1009,  which 
reads:  '*8ec.  2862.  All  fines,  forfeitures  and 
pecDttiary  penalties  preBcribed  as  a  punish- 
ment by  any  of  Qie  provisions  of  tbls  diapter. 
when  collected,  diall  be  paid  into  the  treas- 
ury and  credited  to  tiie  vchool  fund  of  tbe 
county  where  such  fines  are  collected."  Said 
section  is  amendatory  of  another  section. 
As  the  section  amended  appears  In  the  Stat- 
utes of  1808,  it  reada:  **Sec.  SOOA  AU  fines, 
forfeitures  and  pecuniary  penalties  prescrib- 
ed as  a  pnnlahment  by  any  ot  the  provisions 
of  this  cbapter,  when  coUected,  shall  be  paid 
into  tbe  treasury  at  the  propor  county,  to  be 
added  to  the  counter  general  fund."  TlOa 
section  is  identical  with  section  2808  of  tbe 
Statutes  of  Oklahoma  1800.  Tlie  diaptw  re- 
ferred to  in  eadi  case  ia  diapter  2S,  mUtled 
"Grimes  and  Punishment**  It  will  Otna  be 
observed  that  the  mit  r^rred  to  in  tbe  pe- 
tition as  resulting  in  the  recovery  ot  tiie  f76r 
000,  of  which  this  (16.000  is  a  part,  wa4 
commenced  In  the  district  court  of  Garfield 
county  on  April  18,  1007,  on  t3ie  relation  of 
Huett,  then  county  attorney,  and  was  not  for 
the  purpose  of  aifordng  any  of  the  provir 
stons  of  said  chapter  entitied,  "Crimes  and 
Punlsbment,**  but  was  for  tba  purpose  of  eo- 
forcing  certain  provisions  of  tbe  Statutes  ot 
1893,  chapter  83,  entitied  "Troata.**  It  will 
also  be  observed  that  QUa  suit  was  not  au- 
thorised to  be  nor  was  it  bron^t  In  the  name 
of  the  county  commissioners,  bat  in  the  name 
of  the  territory  of  Oklahoma,  and  not  to 
recover  tbe  flue  imposed  for  the  violation 
of  the  provisions  of  that  chapter,  but  to  se- 
cure an  injunction  against  the  unlawful  dis- 
crimination denounced  ther^.  It  is  clear 
that  the  board  of  county  commlsBlonera  had 
no  Interest  In  that  suit  On  the  admission  of 
the  state  into  the  Union  came  the  Attorne; 
General,  and  on  October  30,  1908,  intervened 
in  that  suit,  and  on  behalf  and  in  the  name 
of  the  state  set  forth  facts  sufficient  to  con- 
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■dtoto  ft  ctnse  of  action  asBloBt  tlie  defend- 
ftot  for  the  TlolatloD  of  tbe  terms  of  anotber 
act,  Mitttled  "An  act  to  define  a  ^at,  mo- 
nopoly, nnlawfal  oomblDation  In  restraint  of 
trade;  to  provide  civil  and  criminal  penal- 
tlee  and  punlsbmoit  •  for  violation  thereof 
and  damages  ther^j  caused;  to  relate 
inch  trusts  and  monopolies;  to  promote  free 
competition  for  all  classes  of  business  1q  the 
atate;  and  decltrlng  an  emergency,"  approv- 
ed June  10,  1908,  vlAth  antborlaes  blm  only 
to  prosecute  the  snit,  and  which  appears  in 
Comp.  Idiws  of  IfiOS,  not  In  chapter  26, 
sntlUed  "Grimes  and  PDolshment,"  bnt  in 
chapter  lis,  art  1,  entitled  "Trusts  and 
Gomblnatlona.'*  Thus  making  It  clearly  to 
appear  that  when  the  L^tslatore.  said,  as  it 
did,  In  the  Statnte  of  1890^  section  2608,  sapra, 
and  again  In  the  Statute  of  1893,  section  2606, 
snpra,  and  once  again  in  that  section  as 
amoided,  and  as  it  appears  in  Oomp.  Laws  of 
Okla.  1900,  secti<m  2862,  in  each  compilation. 
In  chapter  25,  entitled  "Crimes  and  Panlsh- 
ment,"  La  effect,  that  all  flnea  prescribed  as 
a  ponldiment  by  any  of  the  provisions  of 
that  chapter  wboi  collected  shall  be  paid  in- 
to the  ooonty  tnasury,  it  left  no  room  for 
construction,  bnt  meant  Jost  what  It  said, 
and  had  no  r^wence  to  covering  into  said 
treasury  any  other  fine  imposed  by  any  ottaer 
chapter,  and,  under  the  rale  of  ezpresslo 
onia,  excluded  this  One  recovered  as  Imposed 
by  chapter  118  of  the  last  oomiHlatlon,  and 
oitltled  "TniBts  and  Oombinatlona." 

[Z]  Time  is  no  merit  in  the  contention 
that  the  word  "chapter,"  as  thus  used,  should 
be  construed  to  mean  "Code*'  or  "criminal 
statQte."  To  show  that  the  word  "chapter" 
w^  thva  used  advlaedly,  the  first  two  com- 
pilations of  the  statutes  already  mentioned  In 
chapter  2&— "Orimsa  and  Pnnlshnient'^rt 
1,  provide: 

"SecUon  L  This  act  ahan  be  known  as  the 
Poial  Code  of  the  Territory  of  Oklahoma." 

"See  2.  No  act  or  omission  rtiall  be  deemed 
criminal  or  punishable  except  as  prescribed 
or  authorized  by  this  Code.  The  words  this 
Oode*  as  nsed  in  the  'Paul  Code'  shall  be 
construed  to  mean  'statutes  of  tills  terri- 
tory.' "  The  act  referred  to  consists  of  SO 
articles,  and  was  carried  into  the  compllallcHi 
of  1909  unchanged,  except  by  the  snbsti- 
tntion  of  "state"  for  "territory.'*  Now,  had 
the  statute  relied  on  by  plaintiff  read,  "all 
flues  •  •  •  prescribed  1^  any  of  the  pro- 
Tialona  of  this  Code  when  coUected  *  •  •  » 
shall  go  to  the  connty.  as  "this  Code"  would 
mean  "statnte  of  this  stat^"  the  term  would 
Include  chapter  113.  and  the  contention 
would  be  tenable.  Bnt  the  word  used  la 
"chapter"  and  not  "Code,"  and  the  Intent 
of  the  Leglalatnre,  whi<A  thus  weighed  those 
words,  to  confine  tb»  flnea  payable  to  the 
county  to  those  prescribed  as  a  punishmnt  by 
that  chapter  only,  and  not  so  prescribed  any- 
where In  the  entire  Code  or  "statute  of  the 


state,"  b^ng  a^rmt,  we  repeat,  w«  bdlcre 
the  word  "chapter"  means  Inst  what  It  sayi, 
and  we  will  so  hold. 

Neither  csn  It  be  said  with  reaani  that  be- 
cause none  of  the  criminal  statutes  passed 
subsequent  to  those  set  tortii  In  diapter  25, 
supra,  entitled  "Crimes  and  Puniahment," 
which  directs  the  dlsposttlra  of  fines  as 
Indicated,  make  dlspositiOD  of  the  fines  to 
be  recovwed  thwennder,  that  snch  omls^n 
(if  true)  is  indicative  of  the  Intent  of  the 
Islature  that  such  fines  should  go  into  the 
county  treasury.  Bather  do  we  think  that 
by  failing  to  indicate  wfam  ttiose  flnea 
should  go  the  Legislatare  Intended  them  to 
follow  the  course  of  fines  at  common  law  and 
be  covered  into  tha  treasury  vt  the  crown. 
18  Am.  ft  Eng.  Law,  p.  69.  Looking  at  it  in 
the  large,  here  la  a  sum  of  money,  a  fine* 
recovered  In  a  civil  action  brought  by  the 
Attorney  GwenU,  not  on  "information  in 
the  Soprone  Court,"  as  the  controlling  act  of 
June  10,  1908,  requires;  but  In  the  district 
court.  With  this  suit  neither  the  board  of 
county  commissioners  or  the  county  attorney 
are  given  any  concern  by  that  act.  Said  suit 
Is  Ingrafted  into  another  dvil  suit  pending 
In  the  district  court  brought  by  the  Attor- 
ney General  "on  relation  of  the  county  attor- 
ney" to  enforce  by  injunction  the  terms  of 
another  and  earlier  act  by  what  is  termed 
"a  petition  in  Interpleader  supplementary." 
Out  of  this  anomaly  a  compromise  was  effect- 
ed, and  a  $76,000  fine  was  paid  in  settle- 
ment by  defendant  to  the  stata  Had  the 
earlier  suit  succeeded,  no  fine  could  have 
been  recovered  over  which  to  litigate.  Hence 
It  is  that  the  fine  arising  on  the  suit  of  the 
"interpleader"  is  all  with  which  we  hare  to 
deal.  The  amount  arising,  as  it  does,  from 
a  snit  brought  by  the  law  officer  of  the  state, 
in  the  name  of  the  state,  and  paid  In  settle- 
ment to  the  state,  and  which,  in  the  absence 
of  statute,  goes  to  the  whole  people  of  the 
state.  Is  it  asking  too  much  to  require  those 
who.  In  effect,  claim  it  for  a  comparatively 
small  portion  of  the  people  to  put  their  finger 
on  the  law  wblcb  would  Justify  such  a  de- 
flection of  the  public  moneys?  This  they 
have  not  done. 

As  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  petition,  the  Judgment  la 
affirmed.  All  the  Justices  concur. 


(»  ou.  OS) 

ALMXIDA  OIL  GO.  KBLLBHT. 

(Supreme  Oourt  of  OUahomib   March  11, 
1018.) 

(SyJlabiu  hg  IA«  Oourt.) 

Ihdiaks  (J  16*)— iNDiAir  Lards  — UiKiNO 
LEA6B— DisAmam. wcK— Rkmo  Y AL  or  Ri- 

BTBIOTIons. 

An  allottee  «f  the  Cherokee  Tribe  of  Is- 
diuu  prior  to  the  removal  of  bis  restrictions 
executed  a  mining  lesse  upon  his  allotment  sub- 
ject to  the  approval  of  the  Secretary  of  the 
Intsxior.  After  the  lease  had  been  submitted 
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and  while  pending  before  the  Secretary  of  the 
loteiior,  lessor's  restrictions  on  alienation  of 
his  lands  were  removed,  and  he  then  protested 
against  the  approval  of  the  lease,  which  was 
denied  and  the  lease  approved.  On  suit  broaght 
to  cancel  the  same  as  a  cloud  upon  the  title 
to  the  land  involved,  it  was  held  by  the  trial 
court  that  the  lease  was  invalid.    Held,  error. 

[EH.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  §  46;  Dec  Dig.  {  16.«] 

Kane,  J.,  dissenting. 

Error  from  District  Court;  Washington 
County;  John  J.  Shea,  Judge. 

Suit  by  E'red  L.  KeUey  against  the  Almeda 
OU  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  instructions. 

Charles  C.  Julian,  of  Bartlesrille,  for  plain- 
tiff in  error.  W.  H.  Eom^y,  of  Tlnita.  for 
defendant  In  error. 

DUKN,  J.  This  is  an  action  to  remove 
cloud  from  tiUe,  brought  originally  by  de- 
fendant In  error,  hereinafter  called  "plain- 
tiff," against  plaintiff  in  error,  hereinafter 
called  "defendant,"  In  the  United  States 
Court  for  the  Northern  Judicial  District  of 
the  Indian  Territory  before  the  admission  of 
the  state.  After  the  admission  of  the  state, 
the  cause  was  transferred  under  the  provi- 
sions of  the  Enabling  Act  and  the  Schedule 
to  the  Constitution  to  the  district  court  of 
Washington  county,  where  there  was  a  trial 
to  the  court  without  a  Jury,  which  resulted 
in  a  general  finding  of  the  facts  In  favor  of 
plaintiff,  and  a  judgment  as  prayed  for  in 
his  petition.  The  allegations  of  plaintifTs 
amended  petition.  In  substance,  are  that  the 
land  in  controversy  was  allotted  to  one  Ed- 
ward B.  Lynch,  a  citizen  of  the  Cherokee 
Nation,  in  1904 ;  that  the  restraints  upon  his 
power  of  alienation  were  removed  by  the 
Secretary  of  the  Interior  on  the  23d  day  of 
January,  1906 ;  that  thereafter,  on  the  19th 
day  of  February,  1907,  Lynch  by  warranty 
•deed  conveyed  the  land  to  plaintiff ;  that  on 
the  13th  day  of  June,  1004,  after  the  allot- 
ment  of  the  land  to  him.  Lynch  signed  and 
executed  an  oil  and  gas  lease  to  defendant 
covering  the  land  in  question,  a  copy  of 
which  lease  was  embodied  In  the  petition; 
that  the  lease  was  presented  to  tbe  Secretary 
of  the  Interior  for  his  approval  and  disap- 
proved; that  thereafter,  after  the  removal 
of  restTictions  upon  the  alienation  of  said 
land,  the  disapproval  of  said  lease  was  set 
aside  by  the  Secretary  of  the  Interior;  that 
the  lease  over  the  protest  and  against  the 
objection  of  the  allottee.  Lynch,  and  without 
the  consent  of  plaintiff,  was  approved  on  the 
19th  day  of  Augpst,  1907,  and  a  copy  of  such 
lease  approved  was  delivered  to  defendant; 
and  alleges  that  defendant  has  taken  no  steps 
to  develop  the  land  and  has  failed  to  pay 
the  royalties  called  for  in  said  purported 
lease  for  a  period  of  more  than  60  days. 
The  evidence  as  set  forth  in  the  abstract  of 


defradant,  and  which  appears  to  be  nnde- 
nled,  eBtabUabee  tbe  citizenship  of  Lyndi: 
that  Uie  land  In  oontrOTersy  was  his  allot- 
mmt;  that  restraints  upcm  his  anUiority  to 
alienate  were  remored  by  tbe  Secretary  of 
the  Interior  on  the  23d  day  of  Janoary*  1B06: 
that  on  June  IS,  1904,  an  oU  and  gas  lease 
subject  to  the  aniroral  of  tbe  Secretazr  of 
tbe  Interior  was  ezecnted  by  tbe  allottee  to 
the  defendant;  that  Febniary  19, 1906,  Lyndi 
protested  In  writing  to  the  Department  of 
the  Interior,  gainst  Its  SLpproral;  that  one 
year  later  he  executed  and  ddlreted  to  j^aln- 
tlff  bis  warranty  deed;  that  after  the  sale 
of  the  land  be  omtlnaed  bis  efforts  to  secure 
the  canctilatloii  of  the  lease;  tie  pro- 
test filed  by  blm  agalmit  its  approval  mu  de- 
nted, and  tiie  same  was  finally  approved 
August,  2^  1907;  and  Oat  ttils  ndt  to  can- 
cel It  was  filed  38  days  thereafttf. 

Tbe  proof  eliminates  necesrity  at  eoudd- 
eratlon  of  all  tbe  avermentB  of  the  petition 
upon  which  plaintiff  relies,  with  the  excep- 
tion of  the  authority  of  the  Secretary  ta  the 
Interior  to  approve  the  lease  in  the  ftioe  of 
the  protest  of  the  lessor  and  after  his  re- 
strictions on  alienation  bad  been  nanoved; 
but  tbe  questions  presented  by  this  altaatlMi 
are  perplexing  and  not  easy  of  decision. 

Tbe  allotment  of  the  grantor  was  taken  by 
him  with  restrictions  on  Ms  right  of  aliena- 
tion and  his  authority  to  rent  the  same,  and 
the  terms  are  set  forth  in  section  72  of  the 
act  of  Congress  ai^roved  July  1,  1902  (db&p- 
ter  1375,  32  Stat.  716),  which,  among  other 
things,  provides:  "Cherokee  citizens  may 
rent  their  allotments  when  selected  for  a 
term  not  to  exceed  one  year  for  grazing  pur- 
poses only,  and  for  a  period  not  to  exceed 
five  years  for  agricultural  purposes,  but  with- 
out any  stipulation  or  obligation  to  renew 
the  same;  but  leases  for  a  period  longer 
than  one  year  for  grazing  purposes  and 
for  a  period  longer  than  five  years  for 
fl^eultnral  purposes  and  for  mineral  pur- 
poses may  also  be  made  with  the  approval 
of  the  Secretary  of  the  Interior  and  not 
otherwise.  Any  agreement  or  lease  of  any 
kind  or  character  violative  of  this  section 
shall  be  absolutely  void  and  not  susceptible 
of  ratification  In  any  manner,  and  no  rule  of 
estoppel  shall  ever  K«event  tbe  aasortlon  of 
Its  invaUdity." 

The  parties  to  this  contract  were  both 
qualified  to  enter  Into  It;  the  consideration 
was  valid,  the  subject-matter'  legal,  and  there 
was  a  mutuality  of  obligation  depending 
merely  upon  the  approval  of  the  Secretary  of 
the  Interior.  The  contract  Is  not  assailed 
on  any  of  the  gronn(te  which  usually  render 
contracts  invalid,  but  solely  upon  the  ground 
that,  prior  to  the  time  v?hen  the  Secretary 
acted,  one  of  the  contracting  parties  had 
changed  his  mind  and  desired  to  withdraw 
therefrom,  and  further  that  his  right  to  deal 
with  bis  land  had  been  finally  and  eouiplete- 
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I7  Tested  In  him,  Koil  taenee  Qie  Secretary's 
power  or  anthorlty  to  approve  It  bad  la[»ecL 

There  is  a  pandty  of  authority  upon  tbe 
direct  question  involved,  but  In  ittindple  the 
case  of  PicAerlns  v.  Lomax  et  aL,  140  IT.  S. 
310,  12  Sup^  Gt.  800^  36  L.  Ed.  716.  and  the 
cases  which  have  since  followed  it,  to  wit, 
Taylor  et  aL  v.  Brown  et  at,  147  17.  S.  640, 
13  Sop.  Ct  C47,  87  L.  Ed.  818,  Jones  v.  Mee- 
ban,  176  U.  S.  1,  20  Sup.  Gt  1,  44  L.  Ed. 
49,  Lyldns  v.  McOrath,  184  U.  S.  160,  22 
Sup.  Ct  450.  46  L.  Ed.  485.  and  Ingraham  et 
aL  V.  Ward  et  al.,  B6  Kan.  550,  44  Pac.  14, 
are  sufficiently  akin  to  render  them  very  per- 
Buaslve,  if  not  complete,  authority  for  hold- 
ing that  the  Secretary  of  the  Interior  did 
not  exceed  his  authority  under  the  drcum- 
stances  in  giving  to  the  lease  hla  sanction 
and  approval. 

It  is  to  be  noted  that  the  statute  above 
quoted  provides  that  allotments  may  be  rent- 
ed for  mineral  purposes  with  the  approval  of 
the  Secretary  of  the  Interior  and  not  oth^- 
wise.  The  act  does  not  provide  within  what 
time  the  Secretary  of  the  Interior  shall  be 
required  to  make  the  approval,  and,  ex- 
cept for  the  fact  that  plaintiff  In  this  case 
had  notice  of  the  lease  when  be  purchased, 
he  would  not  be  bound  by  It. 

The  Supreme  Court  of  the  United  States, 
In  the  case  of  Pickering  v.  Lomax  et  al.,  su- 
pra, which  related  to  the  leasing  and  con- 
veyance of  lands  owned  by  certain  Indians 
under  the  treaty  of  Prairie  du  Chien,  which 
IHTovided  that  the  same  should  never  be  leas- 
ed or  conveyed  to  any  persons  whatevra- 
without  the  permission  of  the  President  of 
the  United  States,  discussing  the  same,  said: 
"The  treaty  does  not  provide  how  or  when 
the  permission  ot  the  President  shall  be  ob- 
tained, and  there  Is  certainly  nothing  which 
requires  that  It  shall  be  given  before  the 
deed  Is  delivered.  Godfrey  v.  Beardsley,  2 
McLean.  412,  Fed.  Cas.  No.  6,497.  It  U 
doubtless,  as  was  said  by  the  Supreme  Court 
of  Mississippi  In  Doe  v.  Partler,  12  Smedes 
&  M.  [Miss.]  425,  427,  'a  condition  precedent 
to  a  perfect  title*  in  the  grantee;  but  the 
neglect  in  this  case  to  obtain  the  approval. of 
the  President  for  13  years  only  shows  that 
for  that  length  of  time  the  title  was  imper- 
fect, and  that  no  action  of  ejectment  would 
have  lain  until  the  condition  vras  performed. 
Had  the  grantee  the  day  after  the  deed  was 
delivered  sent  It  to  WasUngton  and  obtained 
the  approval  of  the  President,  it  would  be 
■ticking  in  the  bark  to  say  that  t3ie  deed 
was  not  th»eby  validated.  A  delay  of  13 
years  U  Inunatco^  provided,  of  course,  that 
no  third  parties  have  In  the  meantime  legal- 
ly acquired  an  interest  In  the  lands.  If,  aft- 
er esecntlng  this  deed,  Bobinson  had  given 
another  to  another  persim,  with  the  permis- 
sitm  ot  the  Freddent,  a  wholly  dUferent  qnes- 
tlim  would  have  arisen.  But,  so  tBr  as  Bob- 
inson and  his  grantees  are  comsemed.  the 


approval  of  the  President  r^ted  back  to  the 
execution  of  the  deed  and  validated  it  from 
that  time.  As  was  said  by  this  court  in 
Cook  V.  Tnllis,  86  U.  S.  (18  WaU.)  332,  338, 
21  L.  Ed.  933,  936:  •The  ratlflcatlon  operates 
upon  the  act  ratified  precisely  as  though  au- 
thority to  do  the  act  bad  been  previously 
given,  except  where  the  rights  of  third  par- 
ties have  Intervened  between  the  act  and 
the  ratification.  The  retroactive  efficacy  of 
the  ratlflcatlon  la  subject  to  this  qualiflca- 
Uon.  The  Intervening  rights  of  third  per- 
sons cannot  be  defeated  by  the  ratification.' ' 
From  the  record  it  appears  that  the  de- 
fendant has  complied  with  its  part  of  tb!e 
contract  in  all  particulars.  The  approval  of 
the  lease  by  the  Secretary  of  the  Interior 
related  back  to  the  date  of  its  execution  be- 
tween the  parties  and  rendered  It  valid  from 
that  time.  It  occurs  to  us  that,  if  the  re- 
moval of  restrictions  oh  allottee's  complete 
right  to  lease  would  have  any  effect  what- 
ever, It  would  be  to  render  the  contract  of 
the  parties  complete,  to  be  annulled  only  on 
or  for  some  of  the  grounds  under  which  eq- 
uity gives  relief.  This  conclusion  on  our 
part  reeves  us  of  a  consideration  of  the 
character  of  the  case  filed,  and  we  have  de^ 
termined  the  Iraues  between  the  parties  on 
the  record  presented  as  they  are  ai^ned  in 
the  briefs. 

Under  these  circumstances,  the  Judgment 
of  the  trial  court  should  be  reversed,  which 
Is  iaccordlngly  done,  and  the  cause  remand- 
ed, with  instructions  to  set  the  same  aside 
and  enter  one  In  accordance  with  this  («iln- 
ion. 

HATES,  a  J.,  and  TUBNBB,  J.,  concur. 
WILLIAMS,  J.,  concurs  In  the  concluMon. 
KANE,  J.,  dissents. 

(S6  OkL  648) 

BOND,  Treasurer  of  Atoka  County,  et  aL  V. 

WATSON  et  at 
(Supreme  Court  of  Oklahoma.   March  11. 1918.) 

(Syllahut  hy  the  Court.) 
Appeai,  and  Erbob  (I  664*)  — Cabk-Madb— 

PBBPABATIOn  —  SEBVICI  —  TDIB  —  EXTEN- 
SION. 

Appeal  dismissed  for  failure  to  serve  case- 
made  in  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2601-2606,  2656-2Ri0 ;  Dec 
Diir.  §  564.»] 

Error  from  District  Court,  Atoka  County ; 
Robt  M.  Ralney,  Judge. 

Action  between  Henry  j.  Bond,  as  Treas- 
urer of  Atoka  County,  and  the  Board '  of 
County  Commissioners  of  such  county,  and 
Pete  Watson  and  another.  From  a  Judg- 
ment in  fiivor  of  the  latter,  tlie  tormet  bring 
error.  Dismissed. 

J.  W.  Jones,  Co.  Atty.,  I.  L.  Cook,  and  W. 
S.  Farmer,'  all  ot  Atoka,  tor  plaintiffs  In  er< 
ror.  J.  O.  Balls,  of  Atoka,  for  defendant^ 
in  error. 
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KANS,3,  Tbls  causecomes  <m  to  be  heard 
upon  8  motion  to  dlsmlsa  the  appeal,  npon 
the  grotin^  among  others,  that  "the  Jndg^ 
ment  In  the  trial  court  from  which  this, ap- 
peal 1b  prosecuted'  was  rendered  on  the  8th 
day  of  Miay,  1912,  and  the  plalntlCb  In  error 
were  glreu  90  days'  extension  of  time  In 
which  to  prepare  and  serve  case-made  npon 
the  defendants  in  error,  and  the  plaintiffs 
in  error  failed  to  serve  case-made  upon 
these  defendants  In  error  within  said  90 
days,  bat,  wlthoat  notice  to  these  defendants 
fn  error,  th^  did,  on  the  Sth  day  of  Angnst, 
1912,  secnre  an  order  from  the  trial  Judge 
extending  the  time  60  days  from  the  Sth 
day  of  Angnst,  1A12;  but  at  the  time  said 
extension  was  granted  the  90  days  previously 
granted  had  expired,  and  the  o^er  of  the 
court  entered  on  the  .  Sth  day  of  August, 
1912,  being  after  the  90  days  had  expired, 
rendered  all  extensions  of  time  a  nullity." 
This  Is  a  snffldent  ground  for  dismissal. 

The  motion  to  lUsmlss  must  therefore  be 
sustained.  All  the  Justices  concur,  osept 
HAYES,  O.  J.,  absent 


06  OU.  838) 

HTTRST  et  aL  V.  WHEBLBR. 

(Sapreme  Coart  of  Oklahoma.   March  11, 
1913.) 

(Byllaiiu  ty  the  Cowrt.) 

Appbaz.  and  Brbob  (8  564*)— Maeiho  and 
Bebvino  Case -Made— Extension  of  Time. 
The  trial  judge,  after  the  time  for  malring 
and  serving  a  case-made,  as  previously  extend- 
ed by  the  court,  has  expired,  has  no  power  to 
extend  further  the  time  for  making  and  serv- 
ing a  case. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2601-2606,  2655-2659: 
Dec  INg.  f  5G4.*J 

Error  from  Superior  Conrt,  Oklahoma 
County;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  H.  S.  Hurst  and  others  against 
Agnes  P.  Wheeler.  Judgment  for  the  latter, 
and  the  former  bring  error.  Dismissed. 

H.  8.  Hurst,  of  Holdenvllle.  and  W.  F. 
Harn,  of  Newkirk,  for  plaintiffs  in  error. 
Stuart.  Cruce  &  Gilbert,  of  Oklahoma  City, 
for  defendant  In  error. 

HATES,  a  J.  On  the  18th  day  of  AprU, 
1912,  which  was  within  the  time  thereto- 
fore granted  to  plaintiffs  In  error  by  the 
court  for  makhig  and  serving  caae-made, 
they  obtained  ftom  the  Judge  of  the  court 
an  order  further  extending  their  time  fbr 
making  and  serving  such  case-made  for  a 
period  of  30  days  from  the  SOth  day  of  April, 
1012.  On  the  llth  day  of  June,  1912,  upon 
agreement  of  the  parties,  an  order  was  made 
by  the  Judge  as  of  date  of  May  18,  1812,  by 
which  idaintlffs  In  «ror  were  granted  a  fur- 
ther extension  of  time  of  16  days  from  the 
20th  day  of  May,  1912.  for  the  purpose  of 
making  and  serving  thdr  case-made.  On 


June  5,  1912,  the  time  was  extended  for  the 
further  period  of  6  days  from  that  data 
The  case  was  served  on  June  10th. 

A  motion  to  diandsv  Is  now  urged,  ivon  the 
grounds  that  the  court  was  irtthont  pow» 
to  make  the  nunc  pro  tunc  ord«,  and  that 
the  last  ordw  of  extension,  made  on  June 
5th,  was  made  after  the  ex^ratkm  oC  tiw 
time  granted  by  the  previous  <»rder.  Aasnm- 
ing,  without  deeding,  that  Uie  Jnd^e  had 
power  to  ord«  the  dole  to  enter  the  nunc 
pro  tunc  order  extending  the  time  for  a  pe- 
riod of  15  days  from  May  20th,  the  motion 
must  SOU  be  sustained,  tor  the  reaam  that 
the  time  granted  nndw  said  wder  ez^ied  on 
June  4th,  and  the  last  order  extending  the 
time  was  made  subsequent  thereto. 

It  is  urged  by  counsel  for  ^aintUb  In  er- 
ror that  the  time  asked  tor,  under  the  lan- 
guage of  their  ap^ication  presented  to  the 
conrt  at  the  time  of  the  ""nfclng  4tf  the  nunc 
pro  tunc  order,  did  not  exi^  vntU  June  Slh. 
If  there  were  ambiguity  in  tlie  order  of  tbe 
court  as  to  the  period  of.  time  granted  we 
should  probably  be  Justified  in  lotAlns  to  the 
application  tor  aid  in  omstraing  the  ord^; 
but  the  order  of  the  court  is  plain  and  un- 
ambignons,  and  definitely  states  that  the  ex- 
tension of  time  Is  tor  a  p«lod  of  15  days 
from  the  20tb  day  of  Hay,  1912,  whldi  time 
ejqdred  on  June  4th.  'Stm  last  order  of  ex- 
tmslon,  made  on  June  eth,  was  therefore  aft- 
ec  the  exptratlim  of  the  period  of  time  there- 
tofore granted,  and  service  of  the  case-made 
within  the  period  of  time  granted  was  like- 
wise void.  Tturley  v.  Hayes  &  Shirk.  28  OkL 
665, 116  Pac.  768;  Maddox  v.  Drake,  27  OU. 
418,  112  Pac;  969;  BI11«  et  aL  v.  Qaxt,  25 
OkL  874,  108  Pac  1101. 

The  moUon  to  dismiss  is  sustained.  Alt 
the  Justices  concur,  except  wthtjams,  J., 
not  participating. 

(3S  OU.  W) 

TERRITORY  ex  rel.  JOHNSTOW,  Co.  Atty., 

«t  al.  V.  WOOLSEY  et  aL 
(Supreme  Court  of  Oklahoma.   March  11,  1913.) 

{SylUAn»  by  th«  Court,} 

L'Hunicifaz.  Gobpobaiiorb  (I  1000*)  — 
FUAUDUUNT  Claims— Sbttluknt  —  Tax- 
pATEBs'  Action  —  Pebsons  Entitled  to 
Sue. 

By  reason  of  sections  7413  and  7414,  Comp. 
Laws  1909,  npon  the  perftwmaaoe  of  condttlotis 
therein  prescribed,  an  action  may  he  maintained 
in  the  name  of  the  state  on  relation  of  one  or 
more  resident  taxpayers  of  a  city  agiiinst  any 
officer  of  a  city  who  has  tranafsnred  proper^  of 
the  city  or  paid  out  its  money  In  settlement  of  a 
claim  known  to  Boch  officer  to  be  Craudnlent,  or 
void,  or  in  pursuance  of  any  unaotborlzed,  un- 
lawful, or  frauduloit  contract  and  asainat  any 
person  to  whom  or  for  whose  benefit  such  money 
shall  have  been  paid,  to  recover  the  property  or 
double  the  value  of  the  property  bo  transferred, 
or  double  the  amount  of  money  so  misappro- 
priated. 

[Ed.  Note.— For  other  oasea,  see  Municipal 
Corporations,  Cent  Dig.  H  2167-2172.  21^ 
Dec.  IMk.  S  1000.*]  -  . 
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2.  VvHidzFAL  Cospounom  <|  1000*)  ~ 
Claius  —  Fbaudulknt  Pathbiit  ~-  AonoH 

AOAIRST    OFFICnB— PeBSOKS    DnTITLED  TO 

Sub— CouMTT  Attobnbt. 

Said  statute  doee  Dot  anthorlxe  an  actios 
to  be  maintained  for  the  parpoeea  therein  men- 
tioned in  the  name  of  the  state  on  the  relatitKi 
of  the  county  attorney. 

VBi.  Note.— For  other  cases,  see  Manicipal 
CoiporBtions,  Gent  Dlf.  f|  2ie7-ai72,  21&8; 
Dec.  Die  I  lOOO,*] 

3.  MVHXCXFAL  COBPORATtONS  d  1000*)— PBOP- 

■BTT  Urlawhtllt  Dibpobbd  or— AonoN 

Against  Ofticeb- Limitations. 

Said  statute,  in  bo  far  as  it  authorizes  an 
action  to  be  maintained  in  the  name  of  the  state 
tot  the  recovery  of  doable  the  value  of  the  prop- 
erty transferred  or  dooUe  the  amount  of  money 
so  misappropriated,  or  money  unlawfully  paid 
out,  autnorizea  the  recovery  of  a  penalty:  and 
such  action,  by  reason  of  section  5550,  Comp. 
Laws  1009,  mnat  be  brought  vlthin  one  year 
after  the  cause  of  action  accmes. 

[Ed.  Xote.— For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  ft  2167-21^  2198; 
Dec  Dig.  §  lOOO.*] 

4.  LnnTATioN  of  AcmoNs  (§  180*)— Raising 
Defense  or  Statcie— Deutjbbbb. 

Where  a  petition  upon  its  face  shows  that 
the  cause  of  action  is  barred  by  the  statute  of 
limitation,  it  is  projier  to  sustain  a  demurrer 
thereto  upon  that  ground. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Aeaons,  Cent  Dig.  ft  670-675^  681;  Dec. 
Dig.  i  185^*]  "  ^  - 

6.  Plbadino  Q  252*)— PrrmoN— AuKiffDiiENT. 

Where  an  amended  petition  is  not  made  as 
an  amendment  to  the  preceding  petition  or  peti- 
tions, but  is  made  as  a  snbstitute  and  is  a  com- 
plete petition  in  itself  and  contains  no  reference 
to  any  prior  petition  or  petitions  or  to  the 
exhibits  thereto  attached,  the  allegations  of  the 
prior  petitions,  except  as  repeated  in  the  amend- 
ed petition,  are  abandoned,  and  the  court  cannot 
look  to  preceding  petitions  for  the  purpose  of  a 
demurrer  to  the  amended  petition. 

tEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  736-743;  Dec.  Dig.  {  252.*  J 

Error  from  District  Court,  Noble  Count7; 
W.  L.  Bamnm,  Jndge; 

Action  b7  Territory  of  Oklahoma,  on  rela- 
tion of  Henry  8.  Johnston,  CoiintT  Attorney, 
and  others,  against  J.  P.  Woolsey  and  oth- 
ers. Judgment  for  defendants,  and  plaintiffs 
bring  orror..  Reversed  and  remanded. 

H.  A.  Johnson,  of  Perry,  for  plaintiffs  In 
error.  James  B.  Dlggs,  of  Tnlsa,  and  S.  H. 
Harris,  of  Oklahoma  City  (B.  B.  Martin,  of 
Tnlsa,  of  counsel),  for  defendants  In  mror. 

HATES,  0.  J.  This  action  was  inatttnted 
In  the  district  court  of  Noble  county  In  the 
name  of  the  territory  of  OkJalioma,  on  rela- 
ttcm  of  Henry  S.  Johnston,  as  connty  attor- 
ney of  Noble  connty,  and  on  tSte  relation  of 
27  reddent  tazpayors  of  the  city  of  Perry. 
The  action  vas  b^nn  and  prosecuted  for  the 
reoDvery  ot  160,282.84,  b^ng  double  the 
amount  alleged  to  have  been  misappropri- 
ated by  the  defendants  in  oror  J.  P.  Wool- 
sey, as  mayor  of  tbe  dty  of  Ferry,  and  W. 
B.  Kirctaner,  James  Lobslta,  J.  G»  B'lemins, 
L.  B.  Le  Grant,  E.  B.  Stagg,  and  a  O.  Jonea, 
as  membera  of  the  dty  council  of  the  dty  of 


Perry,  and  John  Knas,  aa  tnaauxer  of  the 
dty,  from  the  funds  of  said  dty  for  the 
purpose  of  procuring  a  rls^t  of  way  for  the 
Arkansas  Valley  &  Westwn  Railway  Com- 
pany through  the  dty. 

[1 1  The  action  Is  iwoaecnted  under  the  au- 
thority of  an  act  of  the  Legislature  of  March 
8,  1001  (Sess.  Laws  1001,  p.  160;  sections 
7413,  7414,  Comp.  Laws  1900).  The  pro- 
visions of  the  act  controlling  tbe  case  are 
to  be  found  In  sections  2  and  8  thereof, 
which,  in  BO  far  as  they  are  applicable  to 
the  issnes  here  involved,  are  as  follows : 

"That  every  officer  of  any   •   ♦  •  dty, 

*  *  *  who  shall  hereafter  order  or  direct 
the  payment  of  any  money  or  transfer  of 
any  propoiy  belonging  to  such  *  •  • 
dty  *  *  *  in  settlement  of  any  daim 
known  to  such  officers  to  be  fraudulent  or 
v(fid,  or  in  pursuance  of  any  unauthorized, 
unlawful  or  fraudulent  contract  or  agree- 
ment made^  or  atteiiq)ted  to  be  made  for  any 
such  *  •  •  dty.  •  •  •  lay  any  officer 
or  officers  thereof,  and  every  person  having 
notice  of  the  facta,  with  whom  such  unauthor- 
ised, unlawful  or  fraudulent  contract  shall 
have  been  made,  or  to  whom,  or  for  whose 
benefit  such  money  shall  hereafter  be  paid, 
or  such  transfer  of  property  shall  be  made, 
shall  be  jdntly  and  severally  liable  in  dam- 
age to  all  Innocent  persons  in  any  manner 
injured  thereby,  and  shall  be  further  Jointly 
and  severally  liable  to  the  •  •   •  dty 

*  *  *  affected  for  double  the  amount  of 
all  such  sums  of  money  so  paid,  and  double 
the  value  of  the  property  so  transferred  as 
a  penalty  to  be  recovered  at  the  suit  of  the- 
proper  officer  of  said  •  •  •  city,  •  •  • 
or  of  any  resident  taxpayer  thereof,  as  here- 
inafter provided. 

"Sec.  *S.  That  upon  the  refusal,  failure  or 
neglect  of  the  proper  officer  of  any  •  •  • 
dty,  after  written  demand  made  upon  them 
by  ten  resident  taxpayers  of  such  «  •  • 
dty  to  Institnte  or  diligently  prosecute  prop- 
er proceedings  at  law  or  In  equity  for  the 
recovCTy  of  any  money  or  propwty  belonging 
to  such  *  •  *  dty,  paid  out  or  transfer- 
red by  any  officer  thereof,  in  pursuance  ot 
any  unauthorized,  unlawful,  fraudulent  or 
rdd  contract,  made  or  attempted  to  be  made, 
by  any  of  its  officers  for  any  such  •  •  • 
dty,  or  for  the  penalty  provided  in  section 
2  of  this  act,  any  resident  taxpayer  of  such 

*  *  *  dty  affected  by  such  payment  or 
transfer  after  aervlng  the  notice  aftffesald 
and  after  giving  security  for  costs,  may,  In 
the  name  ot  the  territory  of  OUahoma,  as 
plaintiff,  institute  and  maintain  any  iwoper 
action  at  law  or  In  eanlty,  which  Uie  pn^- 
er  officers  <tf  the  *  *  *  dty  mi^t  Insti- 
tute and  maintain  tot  the  recoreiy  of  audi 
property,  .or  for  said  penalty,  and  any  sudi 
munldpallty  shall  in  such  errat  be  made  de- 
fendant, and  one-half  the  amount  of  money, 
and  one-half  of  the  ralue  of  tbe  pnq;>erty  re- 
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corered  In  any  action  malntalaed  at  the  ez- 
Ilense  of  m  taxpayer  under  this  action,  shall 
be  paid  to  anch  resident  taxpayv  as  a  re- 
ward." 

To  the  original  petition  a  motion  to  make 
more  definite  and  certain  was  sustained.  An 
amended  petition  was  filed  to  which  was  at 
tached  as  exhibits  Ihe  warrants  npon  wlilch 
it  is  alleged  the  money  was  Illegally  paid 
out  by  defendants  in  error.  Afterwards,  a 
second  amended  petition  was  filed,  to  which 
a  demurrer  was  sustained,  and,  plaintiffs  In 
error  refusing  to  plead  further,  judgment 
was  rendered,  dismissing  the  cause,  from 
which  judgment  this  appeal  Is  prosecuted. 

The  demurrer,  sustained  to  the  second 
amended  petlUoo,  contains  numerous  grounds, 
bat  not  all  of  them  were  nrged  In  the  court 
below.  The  {vlndpal  grounds  relied  upon  are 
tliat  there  Is  a  misjoinder  of  parties  plain- 
tiff, and  that  the  action  was  barred  by  the 
statute  of  limitations.  Counsel  for  defend- 
ants in  error  state  in  their  brief  In  this 
court  that  the  propositions  of  law  raised  by 
their  demurrer  are:  First  A  number  of  per- 
sons having  a  distinct  cause  of  action  against 
a,  defendant  or  defendants  cannot  join  in  an 
action  as  plalntlfts  against  such  defendants 
for  the  purpose  of  enforcing  such  demands. 
In  order  for  persons  to  be  Joined  as  plaln- 
ttfls  in  an  action,  they  must  have  some  joint 
or  common  interest  in  the  cause  of  action 
stated  in  the  petition  against  the  defendants. 
Second.  That  the  statute  authorizes  the  suit 
to  be  maintained  upon  the  relation  of  one 
taz]>ayer  only;  and  that  such  suit  cannot 
be  maintained  by  several  taxpayers  jointly. 
The  third  and  fourth  propositlonB  are  that 
the  action  is  barred,  dther  In  whole  or  In 
part,  by  the  statute  of  limitations. 
'  In  view,  of  the  number  of  times  it  tias  been 
held  that  the  misjoinder  of  parties  jrialntltf 
10  no  ground  for  demurrer  to  the  petition 
under  onr  Code,  we  cannot  treat  the  propo- 
sition preaoited  by  Ote  first  ground  of  de- 
murrer  as  an  open  one  in  this  jurisdiction, 
and  we  therefore  shall  not  review  the  nu- 
merous anthorltltes  cited  by  counsel  in  their 
brief  from  other  jurisdictions  in  support  of 
their  contention.  Stiles  v.  City  of  Guthrie, 
3  Okl.  26,  41  Pac.  383;  Weber  v.  DlUou,  7 
Okl.  668,  54  Pac.  894;  Martin  v.  Clay  et  al., 
8  OkL  46,  56  Pac  715 ;  Lee  et  aL  t.  Mehew 
et  aL,  8  OkL  136,  56  Pac.  1046;  Choctaw,  O. 
&  O.  By.  Oo.  Burgess,  21  OkL  668,  97  P^c. 
2TL 

Assuming,  as  contended  by  counsel  for  de- 
fendants In  error,  that  the  petition  states 
a  separate  cause  of  action  In  favor  of  the 
several  taxpayers  and  not  a  joint  one,  and 
that  the  demurr^  attacks  the  petttlon  upon 
the  ground  of  misjoinder  of  causes  o^  action 
also,  still  plaintiffs'  action  should  not  have 
been  dismissed.  While  a  petition  that  states 
separate  causes  of  action  in  favor  of  several 
parties  plaintiff  Is  vulnerable  to  demurrer  on 
tiie  ground  of  improper  Joinder  of  several 
causes  of  action,  the  trial  coorfe  in  sustain- 


ing the  demurrer  npon  such  ground  should 
not  dismiss  the  action  without  giving  the 
plaintiffs  an  opportunity  to  file  their  several 
petitions.  If  they  desired  to  further  prosecute 
their  respective  suits  upon  request  for  an 
opportunity  to  do  so.  Weber  et  al.  v.  Dil- 
lon, supra;  Martin  v.  Clay  et  aL,  supra. 
Waiving  the  foregoing  rule,  however,  the 
contention  of  defendants  In  error  that  the 
statute,  in  that  It  provides  that  suit  may 
be  instituted  and  maintained  by  "any  resi- 
dent taxpayer  of  such  city,"  authorizes  the 
suit  to  be  prosecuted  in  the  name  of  the 
territory  or  state  on  t^e  relation  of  only  one 
taxpayer,  is  not  sound.  It  is  true  that  the 
action  is  a  statutory  one,  and  he  who  seeks 
to  prosecute  it  must  find  all  of  bis  authority 
within  the  terms  of  the  statute;  and  the 
statute,  in  so  far  as  It  Imposes  np<ni  the  tit- 
fending  ofScer  a  liability  for  double  the 
amount  of  any  money  inisapproi»lated  or 
double  the  value  of  any  property  wrongfully 
transferred.  Is  penal  In  its  character.  All 
the  authorities  hold  that  "penal  statutes" 
Include  any  act  which  imposes  by  way  of 
punishment  any  pecuniary  mulct  or  damages 
beyond  compensation  for  the  benefit  of  the 
Injured  party  or  recoverable  by  an  Informer, 
or  which'  for  like  purpose  Imposes  any  B^ie- 
clal  burden  or  takes  away  or  impairs  any 
privilege  or  right  Section  531,  Lewis'  Suth- 
erland, Stat  Const  This  statute  clearly 
falls  within  the  foregoing  definition,  and  Is 
to  be,  like  all  penal  statutes,  strictly  cod- 
strued.  Commonwealth  v.  Winchester,  3 
Clark  (4  Pa.  Law  J.  371)  34,  Vinton  et  aL 
V.  Welsh,  9  Pick.  (Mass.)  87.  and  Fowler  v. 
Tuttle,  4  Fost  (24  N.  H.)  9.  are  relied  upon  to 
support  the  contention  that  "any  resident 
taxpayer"  should  t>e  strictly  construed  to 
mean  only  one  taxpayer.  Theae  cases  in- 
volve statutes  in  character  similar  to  the 
one  here  und^  oonslderaiion,  but  the  deci- 
sions therein  were  made  without  reference 
to  any  statute  similar  to  the  one  existing 
in  this  ~  state,  subsequently  considered.  If 
any  such  statute  existed  in  states  from 
which  those  decisions  came,  the  court  did 
not  refer  to  them. 

By  secUon  2964,  Comp.  La^  1909,  It  is 
provided  that  in  all  statutes  a  word  used  In 
the  singular  number  Inclndes  the  plural,  and 
the  plural,  the  singular,  except  where  a  con- 
trary Intention  plainly  appears.  It  does  not 
plainly  appear  from  this  act  that  It  was  In- 
tended that  the  singular  term  used  should 
not  include  the  plural.  On  the  otber  band, 
a  consideration  of  this  phrase  In  connection 
with  the  context  Indicates  a  different  legis- 
lative Intent  An  action  cannot  be  Instituted 
by  a  taxpayer  or  taxpayers  until  two  tilings 
have  occuired,  in  addition  to  the  unlawful 
act  of  the  officers:  First,  the  officer  whose 
duty  It  la  to  prosecute  an  action  for  the  re- 
covery of  the  mon^  misappropriated  or  the 
property  wrongfully,  transfened  and  for  the  . 
penalty  must  have  failed  to  prosecute  such 
action ;  and,  second,  such  failure  and  refo»- 
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al  must  have  occurred  after  demand  ttiere- 
for  by  ten  residrat  taxpayers  of  the  dty. 
In  ttie  Initial  step  to  prosecute  an  action  un> 
der  this  statute  by  a  taxpayer  more  than  one 
taxpayer,  to  wit,  ten.  must  participate. 
There  can  be  no  reason  why  it  should  be 
required  that  the  procedure  In  part  should 
be  participated  In  by  ten  taxpayers,  but  that 
the  remaining  steps  of  the  prosecution  must 
be  participated  in  only  one  taxpayer.  On 
the  other  hand,  there  la  reason  why  fewer 
than  the  required  nnmber  to  make  the  demand 
upon  the  officer  should  be  permitted  to  prose- 
cute the  suit;  for  it  could  easily  occur  that 
taxpayers,  knowing  the  violation  of  the  law 
and  the  misappropriation  of  property  by  the 
officer  of  the  municipality,  would  be  willing  to 
demand  that  the  officer  whose  dutr  It  Is  to 
brine  Bult  should  perform  his  duty,  and  yet 
not  be  willing,  out  of  averslim  to  litigation 
or  unwillingness  to  incur  expense  by  partici- 
pating In  the  prosecution  of  an  action,  to 
join  in  the  prosecution  of  the  action.  A  suit 
prosecuted  by  and  on  the  relation  of  more 
than  one  taxpayer  places  upon  the  defendant 
no  greater  burden  than  a  suit  prosecuted  by 
one.  It  in  no  way  Increases  his  liability. 
One  penalty  only  Is  demanded,  and  any  de> 
feuse  he  may  bare  cannot  be  prejudiced  by 
the  Joinder  of  plaintiffs.  In  this  contention 
we  are  supported  by  the  following  cases  in 
point:  Wells  v.  Cooper,  67  Conn.  52,  17  Atl. 
281;  Chaput  v.  Robert,  14  Ont  App.  Bep. 
354 ;  State  ex  rel.  Carter  v.  Wilmington  & 
Weldon  B.  R.  Co.,  126  N.  O.  437,  36  S.  B. 
14. 

[2]  The  statute,  howeves,  does  not  author- 
ize the  action  to  be  maintained  In  the  name 
of  the  territory  or  state  on  relation  of  the 
county  attorney.  The  state  has  no  interest 
In  the  action;  it  receives  no  benefit  from  its 
prosecution;  and,  although  it  is  made  by 
the  statute  the  nominal  party,  the  real  par- 
ties In  interest  are  the  informers  and  the 
city,  which,  by  the  statute,  is  required  to  be 
made  a  defendant ;  and  the  only  persons  au^ 
thorlzed  to  inform  and  prosecute  the  action 
In  the  name  of  the  state  are  resident  tax- 
payers. In  BO  far  as  the  statute  authorizes 
the  recorery  of  a  pmalty,  the  rule  ot  strict 
construction  applies  as  to  who  may  recover, 
and  only  those  named  in  the  statute  may 
prosecute  the  action ;  and,  since  the  county 
attorney  is  not  named,  he  Is  without  author- 
ity to  prosecute  the  action,  either  In  his  own 
name,  or  In  the  name  of  the  state. 

The  second  amended  petition  of  defend- 
ants in  error  is  divided  Into  two  paragraphs. 
In  the  first  paragraph,  in  addition  to  alleg- 
ing Jnrlsdictlonal  facti^  they  allege  the  mia* 
appropriation  by  the  defraidant  city  officers 
of  the  sum  of  ^,141.17  of  money  belonging 
to  the  dty  of  Perry,  which  they  allege  was 
paid  ont  by  the  city  officers  in  pursuance  of 
an  unavthorized,  unlawful,  and  void'  con- 
tract attempted  to  be  made  betweoi  the  offl- 
cen  and  the  ratlwajr  company,  ^nie  date  of 


this  contract  they  allege  la  unknown  to  tbein. 
They  then  refer  to  the  foregoing  act  of  190i» 
and  allege  that  by  reason  thereof  the  de- 
fendants and  each  of  them  are  liable  to  the 
city  for  the  sum  unlawfully  paid  out;  and, 
after  alleging  demand  upon  the  officers  of 
the  city  whose  duty  It  Is  to  prosecute  this 
action,  and  failure  of  such  officers  to  do  so, 
they  ask  Judgment  for  the  sum  of  930,141.17 
as  the  amount  of  money  misappropriated. 
The  second  paragraph,  by  reference,  real- 
leges all  the  facts  alleged  In  the  first  para- 
graph, and,  in  addition  thereto,  alleges  that 
by  reason  of  the  act  of  the  legislature  of 
1901  the  defendants  are  severally  and  Jointly 
liable  for  the  money  so  paid  out  as  a  penal- 
ty, and  that  plaintiffs  are  entitled  to  recover 
the  further  sum  of  $30,141.17  as  a  penalty. 
Although  It  appears  that  they  have  attempt- 
ed by  thus  dividing  op  their  two  amended 
petitions  to  state  two  causes  of  action,  the 
petition  as  a  whole  states  in  fact  but  oae 
cause  of  action,  which  Is  the  right  to  recov- 
er the  penalty  Imposed  by  the  statute  lu 
double  the  amount  of  the  money  misappro- 
priated. The  second  sectlcm  of  the  statute, 
supra,  creates  two  liabilities  and  authorizes 
two  actions:  First,  an  action  by  any  Inno- 
cent person  for  any  damages  he  may  have 
sustained  by  reason  of  the  unlawful  act  of 
the  officers'  misappropriating  or  unlawfully 
transferring  the  property ;  and,  second,  an 
action  by  the  city  or  by  the  resident  taxpay- 
ers for  double  the  amount  of  any  monby  mis- 
appropriated or  the  value  of  any  property 
illegally  transferred  as  a  penalty.  Section  '3 
prescribes  the  procedure  that  must  be  taken 
by  the  taxpayers  In  the  prosecution  of  an  ac- 
tion by  them  when  they  have  not  sustained 
any  damage  by  the  unlawful  acta  of  the  de- 
linquent officer  or  officers.  Under  the  proce- 
dure prescribed,  the  right  of  action  to  a  tax- 
payer does  not  accrue,  unless  the  officers  of 
the  city  whose  duty  it  Is  to  prosecute  tlie 
action  for  the  dty  refuse  to  do  so  after  de- 
mand made  by  ten  resident  taxpayers  of  the 
dty.  In  the  event  such  officer  or  officers  re- 
fuse to  institute  or  diligently  prosecute  nidi 
an  action  "for  the  recovery  of  any  roon^  or 
property  belonging  to  sudi  dty,  •  •  *  or 
for  the  penalty  provided  In  section  2, 
•  •  •  then  the  resident  taqiayers  may 
Institute  and  maintain  an  action  "for  the 
recov^  of  such  property  or  for  gach  penal- 
ty." one  half  of  the  money  or  <me  half  Af 
the  value  of  the  property  recovered  In  tke 
action  maintained  by  the  taxpayer  goe«  to 
the  taxpayer  as  reward  for  his  services,  and 
the  other  half  to  the  dty. 

It  will  be  obaerved  that  Oie  demand  Is'  to 
be  made  upon  the  proper  officers  of  the  dty 
to  bring  action  "for  any  money  or  pn^terty 
belongiiig  to  the  dty";  but  tbe  authoritsf  of 
the  taxpayer  to  brii^  the  suit  Is  to  bring  an 
adion  for  tiie  recovery  of  such  property  or 
tm  said  pemlty.-  The  legldattve  purpose  ot 
these  proTldona  undoubtedly  was  to  provide 
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a  ran  means  tot  tbe  dty  to  recover  property 
or  money  unlawfully  expended  or  tranaf er- 
red by  its  officers  at  as  little  loss  to  tbe  city 
as  potBlble-  Hence  it  was  provided  that, 
wbere  property  bad  been  transferred,  the 
taxpayer  may  bring  suit  to  recover  the  Iden- 
tical property  transferred.  This  Is  Im- 
portant, for  In  many  instances  a  personal 
judgment  for  doable  tbe  vaJne  of  tbe  prop- 
erty might  be  Wottbless;  and,  by  refusal  of 
tbe  proper  officers  to  prosecute  the  action, 
authority  to  tbe  taxpayer  to  prosecute  tbe 
action  for  a  money  Judgment  only  would  afr 
ford  the  city  no  relief.  On  the  other  hand, 
fftiere  tbe  action  Is  to  be  prosecuted  by  the 
taxpayer  for^  a  money  judgment  as  for  tbe 
value  of  tbe  property  or  for  the  amount  of 
money  misappropriate^  such  action  must 
result  In  loss  to  tbe  dty,  In  that  one-half  of 
the  amount  recovered  goes  to  tbe  Informer 
as  bis  reward.'  'Heace  tbe  aotborlty  to  the 
taxpayer  is  to  prosecute  an  action,  not  for 
tbe  money  misappropriated,  but  for  the  pen- 
alty provided:  by  sedltm  2i  which  Is  double 
the  amount  misappropriated  or  double  the 
value  of  the  property  transferred ;  and,  al- 
though one*balf  of  tbe  recovocy  Is  paid  to 
tbe  taxpayer  who  bas  boms  the  expense  of, 
tbe  litigation,  tbe  mnnlctpalUy  to  irtully  le-' 
stored  in  Its  loss. 

[8]  We  are  of  tbe  opinion  that  the  only 
action  authorized  to  be  prosecuted  by  a  tax- 
payer or  taxpayers  in  the  name  of  the  state 
is  for*  a  recovery  of  tbe  identical  property 
unlawfully  transferred,  or  for  double  tbe 
value  thereof;  o^,  where  money  has  been 
mlBapproprlated,  fos  double  the  sum  misap- 
propriated as  tbe  i>enalt7  named  in  sectlpn 
2  of  the  act  Tbe  facts  stated  in  plaintUTs* 
petition  state  a  cause  of  action  for  recovery 
of  t|ie  penalty  In  double  of  the  sum  misap- 
propriated, and  the  petition  should  be  so 
treated.  Actions  for.  tbe  recovery  of  penal- 
ties must  be  brought  wlttdn  one  year  after 
the  cause  of  action  aacnie&  Section.  SCGO, 
Gomp.  Law^.MSOd. 

[4]  Where  a  petition  upon  Its  face  sbowS 
that  the  cause,  of  action  set  ont  therein  is 
barred  by  ifche  statute  of  limitations,  it  Is 
proper  to  sustain  a  demurrer  thereto,  urged 
specially  on  .that  ground.  Fox  v.  Ziebme,  30 
Old.  673,  120  Pac.  285 ;  Reeves  v.  Turner,  20 
CMtL  492,  94  Pac.  643;  Bets  v,  Wilson,  ITOkl. 
383,  87  Pac.  844.  But -the  second  amended 
petition  to  whl(A  the  demurrer  was  directed 
and  sustained  does  not  disclose  upon  Its  face 
that  tbe  action  la  barred.  It  is  not  alleged 
In  this  amended  petition  when  the  money 
was  paid  out  by  tbe  officers.  Defoidants  In 
error  seek  to  sanply  this  fact  in  order  to 
render  the  second  amended  petition  demur- 
rable by  askbag  that  certain  exhibits  attach- 
ed to  the  first  amended  potion  be  consider- 
ed. Those  exttit>ita  consist  ot  the  warrants 
upon  wUcb  it  4f  fUeged  In  the  first  amended 
'petltlcm  tbe  mon^.  was  paid  out,  and  upon 
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tbe  face  of  whldi  warrants  are  certain  in- 
dorsements which  defendants  in  error  cm- 
tend  eetabllsbeB  tbe  time  of  tbe  mleappromi- 
atlon  of  tbe  funds. 

[I]  But  the  second  amended  petition  is  not 
msde  aa  an  amendment  to  ttie  preceding 
amended  petiticm,  but  is  made  as  a  substi- 
tute and  Is  a  complete  petition  In  Itself,  and 
contains  no  refugee  to  tbe  prior  petitions, 
or  to  exhibits  thereto  attached.  Tbe  alle- 
gatioDs  of  the  first  amended  petition,  except 
as  repeated  in  the  second  amended  petition, 
have  been  abandoned  and  are  out  of  the  case; 
and  the  court  cannot  look  to  them  for  tbe 
purpose  of  the  demurrer.  State  v.  ^mpUns, 
77  Iowa.  OTO,  42  N.  W.  616;  Long  Bros.  v. 
Hubbard,  6  Kan.  App.  878,  60  Pac  968; 
Hawkins  v.  Massle  et  aL,  62  Ma  6S2;  Mc- 
Fadden  v.  BUswortb  HllL  &  Mln.  Co.,  8  Nev. 
67;  1  Bncya  of  Plead.  &  Pr.  629.  "An 
amended  pleading,  filed  as  a  substitute  for 
tbe.  original  pleading  supersedes  It,  and  tbe 
original  pleading  ceases  to  be  part  of  tbe 
record,  except  for  the  purpose  of  deciding 
when  tbe  action  was  in  fact  commenced,  and 
whether  a  new  cause  of  action  bas  beea  In- 
troduced."  81  Gyc;  466. 

A  consideration  of  some  of  tbe  questions 
we  have  determined  could  have  been  obvla^ 
ed,  for  the  reason  that  they  are  not  ess^ 
tlal  to  a  decision  in  this  case,  although  pre- 
Rented  in  tbe  brief  of  counsel  either  for  the 
plaintiffs  in  error  or  defendants  In  error; 
but  as  It  Is  apparent  that  most,,  If  not  all,  of 
them  are  likely  to  arise  in  the  subsequent 
proceeding  In  this  cause,  we  thought  best  to 
consider  them. 

The  judgment  of  tbe  trial  court  Is  revers- 
ed, and  the  cause  remanded.  All  the  Jns> 
tlces  concor. 

OS  <ttl.  IN) 

EWBB8  V.  KILQORBL 
(Si^one  Court  of  Oklahoma.  March  U,  lUl) 

(Byllalnu  ly  tM  Court.} 

1.  Justices  or  ths  Pbagk  (|  141*)— Bxvznr 
or  Decisions— Tbiai,  De  Novo. 

The  superior  courts  of  tbe  itate  have  Jnil» 
diction  to  hear  and  determine  de  novo  eaoMS 

appealed  from  Jostices  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Jnstlces  of 
tl^  ^^<*t  Oent  Dig.  it  467-476;  Dec.  Dig.  i 

2.  JtrsncBs  or  tbb  Peack  jl  190*)— iUvxEV 

or  Decision— Beiuno  of  CfAusB. 

Where,  on  an  appeal  from  a  judgmat  of 
a  joBtice  of  tbe  peace,  In  an'  action  for  the  re- 
covery of  reot  due  for  the  use  of  real  estate, 
it  is  aivareDt  from  the  evidence  that  Uie  ti^ 
of  the  land  is  in  dispute  or  called  In  quMtioa, 
tbe  court  should  refuse  to  take  further  cogni- 
eance  of  the  case  and  remand  the  same  to  the 
justice  of  the  peace  court;  with  direetloiis  t> 
proceed  In  aceoraanee  with  seetlon  6276L  Qoat. 
Laws  1909.  . 

[Kd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  734  ;  Dec  Dig.  {  190.*! 

Error  from  Superior  Goiurt,  Itndtogeo 
County;  Farrar  L.  McCain.  Judgei. 
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Action  H.  O,  Bwen  against  Jobn  B. 
KUfwob  Jndcment  for  defendant,  and 
plaintiff  brlngB  «nor.  Modlfled  and  afflrmed. 

Banmel  B.  (Hdner*  of  Muakogee^  for  plaln- 
tlfl  In  error.  Baker.  Porsd,  Oavin  A  Lettb, 
of  Mnakogee^  for  defoadant  In  cnon 

KANGk  J.  Ttda  was  an  action  commenced 
the  lOalntlff  In  error,  plaintiff  bdow, 
against  the  defendant  in  error,  defendant  be- 
low, before  a  Justice  «f  the  peace,  for  the 
porpoee  of  recorering  a  certain  aum  alleged 
to  be  doe  plaintiff  from  the  defendant  for 
the  use  of  certain  real  estate.  Upcm  trial 
before  the  JtuUce  of  the  peace,  there  waa 
jodgmait  for  the  plaintiff,  from  wbldi  Jndg- 
inent  the  defendant  appealed  to  the  eoperloi 
court  of  Hn8b>gee  ooontr,  Trtwre  the  Jnd^ 
meat  of  the  Justice  of  the  peace  court  waa 
rerersed,  and  the  cause  remanded,  with  dl- 
teetiona  to  dlsmiaa  the  aanMh 

There  are  two  queatloiu  presented  by 
counsel  for  plaintlfl  In  wror  in  thdr  brief: 
(1>  The  snperlor  court  waa  without  Jorlsdlc* 
tton  to  hear  and  determine  this  cause,  and 
erred  in  orerrullne  plaintiff's  motlim  to  dia- 
ndaa  the  appeaL  ^  The  court  erred  In  re- 
fuidng  to  allow  i^lntiff  to  introduce  erl* 
dence  attacking  the  vallditr  of  the  lease  un- 
der whtCb  defendant  claimed  to  hold,  and 
In  snstalnlng  the  objections  of  the  defend* 
ant  in  error  to  the  Introduction  of  audt  evi- 
dence. 

[1]  In  our  Judgment,  the  snpertiHr  courts 
of  the  state  have  Jurisdiction  to  hear  and 
determine  de  novo  causes  aK»ealed  from  Jus- 
tices of  the  peace.  The  Constltntton  clothed 
the  county  eonrts  with  Jurisdiction  over 
ench  appeals,  !*untll  otherwise  provided  by 
law."  Section  1966.  Oomp.  Laws  UOe,  of 
the  act  which  created  the  superior  courts, 
provides:  "Every  such  court  shall  have  and 
exercise  concurrent  Jurisdiction  with  the  dis- 
trict court  in  all  proceedings,  causes  or  mat- 
tera,  and  concurrent  JurlsdIctloD  with  the 
county  court  in  all  dvll  and  criminal  mat^ 
ters,  except  matters  of  probate."  In  Okla- 
homa Fire  Insurance  Ga  v.  Phillip.  27  OkL 
234,  lU  Pac,  334,  It' was  held:  "A  case  pend- 
ing on  appeal  In  a  county  court  from  a  Jndg- 
moit  of  a  Justice  of  the  peace,  may  be  trans- 
ferred  on  motion  of  plaintiff  to  a  superior 
court,  and  held,  tried,  and  determined  by  it" 
In  dlscQBsIng  the  qaestion  Involved  in  that 
case,  after  quoting  the  part  of  the  statute 
above  set  out,  Mr.  Chief  Justice  Dunn  says: 
"In  the  section  of  the  statute  last  referred 
to,  there  is  no  limitation  whatsoever  upon 
the  character  of  the  Jurisdiction  taken  by 
tlie  superior  court  under  this  act,  with  tiie 
exception  of  matters  of  probate.  In  all  oth- 
er things,  aside  from  matters  of  probate, 
the  superior  court  has  Jurisdiction  identical 
witii  the  county  court,  In  matters  within  that 
court's  Jurisdiction." 

Aa  the  county  courts  had  Jurisdiction  ever 
appeals  from  Justices  of  the  peace  prior  to 


the  creation  of  Uie  superior  courts,  tt  follows 
that  upon  the  creation  of  the  superior  courts, 
"with  Jurisdiction  Identical  with  the  county 
court,  aside  from  niattos  of  probata"  that 
as  the  case  at  bar  does  not  involve  a  mattw 
of  probate,  the  supodor  court  nmst  have  ap- 
pellate jurisdiction  over  It 

[2]  The  second  question  also  seems  to  have 
been  ^  settled  by  a  former  decision  of  this 
court  (MarsbaU  v.  Burden,  2S  OkL  6H  106 
Pac:  646),  wherein  it  Is  beld:  "^Wbere-  it  la 
apparent  from  the  evidence  or  from  an 
agreed  statement  of  facts,  made  In  an  ao 
tion  pending  in  the  county  court,  that  the 
title  of  land  is  In  dispute  or  called  In  qnes- 
tbm,  the  court  should  refuse  to  take  fui^. 
titer  cogniEance  of  the  case,  and  should,  by 
reason  of  the  provldons  of  section  12,  art 
7,  Const,  dismiss  the  same  for  want  of  Jo* 
riadicUon."  As  the  Constitution,  1 18,  art  7, 
provides  that  Justices  of  the  peace  In  a  ow- 
tain  class  of  cases  shall  have  Jurisdiction 
"concurrent  with  the  county  oout."  it  fair 
lows  tiiat  Uiat  case  is  exactly  in  point  hers^ 
ocept  that^  under  another  statute  applicable 
to  Justices  of  the  peace  alone,  the  appeal 
therein  should  not  be  dlsndssed.  Both  ac- 
tions are  actions  for  rent  alleged  to  be  duo 
for  the  uae  at  real  estate^  and  in  both  It 
transpired  that^  in  order  to  determine  the 
question.  Involved,  it  was  neceasaiy  to  call  in 
question  the  tltto  of  the  land. 

Section  627^  Comp.  Iaws  1009,  prorides: 
"If  In  any  action  commenced  before  a  Jus- 
ties  it  appears  to  the  satlaftctton  of  the  Jus- 
tice tiiat  the  title  or  boundaries  of  land  la  in 
dispute  in  such  actltm,  s^d  Justice  diall, 
within  ten  days  thereafter,  certl^  said  case, 
and  transmit  all  papm  and  mocsss  therein 
to  the  dwk  of  the  district  court  of  hla  coun- 
ty, and  said  case  diall  be  docketed  and 
thereafter  proceeded  with  In  th^  district 
court  as  If  OTiglnally  oommoiced  Oiertfn; 
the  Justice  before  whom  said  action  Is  com* 
muiced  shall  require  of  the  defoidant  set- 
ting up  said  title  or  boundary,  to  art  forth 
in  his  answor  or  Ull  of  particulars  a  foil 
and  q;>eclflc  statement  of  the  facts  consti- 
tuting his  defense  of  said  tttie  or  boundary 
brou^t  in  questltm ;  and  the  d^tendant  shall 
be  required  to  make  affidavit  of  the  .truthr 
fulness  of  the  statements  in  his  said  answer 
or  bill  of  particulars  contained,  and  that 
said  defense  Is  bona  flde  and  not  made  for 
vexation  or  delay,  but  for  the  promotion  of 
Justice." 

As  that  section  of  the  statute  does  not 
seem  to  be  reptignant  to  any  provision  ot 
the  Constitution,  and  Is  not  locally  Inap- 
plicable, we  think  the  proper  action  of  the 
court  below  would  have  been  to  dismiss  the 
appeal  and  remand  the  cause  to  tiie  court 
below,  with  directions  to  proceed  In  contorm-' 
Ity  witti  its  iHCovlBlonB.  As  thus  modified, 
the  Judgment  of  the  court  below  la  affirmed. 
All  the  Justices  concur,  except  WIUiIAllB 
and  DUNN,  absent 
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ATOmSON.  T.  ft  Bw  r.  B.  CO.  T.  STATE 

'(SapranM  Court  of  Oktaboma.  Harcb  11,  19U.) 

I  '- 

t '  .-  IByVabUM  by  the  Court.) 

1.  CUSIBRB   (I  «•>— JDBT  (|  VBBIFICJLTlOir  OF 

jKrOBMATION— WAlVBK—RiaHT  TO  JOKT  TRIAI.. 

la  a  proceeding  In  contempt  for  tb«  punishment 
ot  a  corporation  for  the  violation  of  an  order  of  tbe 
Cprporatton  Commission,  pursuant  to  Act  May  29, 
1908  (Sess.  Lawa  Okl.  1907-08,  p.  228),  TerlflcaUon  of 
tHe  InformatioQ  filed  with  the  CommlMlon  ti  walTod 
by  anaverlng  to  tbe  merits.  -Held,  further,  that  in 
such  proceeding  the  contemner  Is  not  entitled  to  a 
trial  by  Jury. 
[Bd.  Note.— For  other  oami,  see  Carriers,  Cent. 

Dig.  H  134-141;  Dec  Dtg.  I  XL*] 
J.  CASRiSRa  (I  18»)— Shipmbmt  or  P»bmht— RMU- 
ti&TioH  BY  Railroad  Coumihsioh. 
Brldence  eiamlned,  and  held,  that  tbe  prima 
facie  presumption  of  reasonableness  and  Justness 
attending  tbe  order  of  tbe  Oommlsslon  fining  ap- 
pellant for  Tlolatli«  rule  6  of  order  No.  168,  re- 
atilrlng  carriers  to  begin  the  forward  movement  of 
freight  towards  its  destination  within  24  hours  aft- 
er the  bin  of  lading  Is  signed,  has  not  been  over- 
come. 

[Ed.  Note.— For  other  cases,  see  Carrlwi,  Cent 
Dig-  H  13.  19-lS,  20,  U:  Deo.  Dig.  I  18.*] 

App«al  from  nn  Order  of  the  Oorporadoii 
Commission.  .  , 

Action  by  tbe  Sute  and  others  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Compa- 
ny. Jodgmeat  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

Cottingham  &  Bledsoe,  of  Oklahoma  City,  (or 
aroellant  Chas.  West,  Chas.  Ii.  Moore,  and 
C.  J.  Davenport,  oU  of  Oklahoma  City,  for  ap- 
p^lees. 

TURNEH,  J.  On  NoTember  6,  1909,  appel- 
lee, the  Plainsifter  Milling  Company,  a  corpo- 
ration, by  unverified  petition,  informed  the  Cor- 
poration Commission,  concerning  appellant: 

"That  on  November  2,  1909,  about  4„P-  ""y 
*e  billed  out  car  flonr  and  bran  #32599 
C.R.I.&P.  destined  to  Moore,  OkL,  and  re- 
ceived B-L  from  their  agent  for  same  at  this 
time.  We  called  them  by  telephone  on  11—3, 
11— i,  ll>-€,  and  insisted  upon  same  being 
pnlled  from  our  mill  and  started  on  destina- 
tfon.  We  took  the  matter  op  with  Mr.  Teas- 
dale,  D.  F.  A.  of  iaid  road,  and  he  liad  to 
wire  SupL  W.  K.  Etter  before  they  moved 
car,  which  was  done  about  5:30  p.  m.  on  No- 
Tember 0th."  „ 
■  On  November  9,  1909,  the  CorporaUon  Gom- 
miaslon  issued  its  citation,  directed  to  appellant, 
and  attached  thereto  a  copy  of  said  informa- 
tion, alleged  a  violation  of  tbe  Commission's  or- 
der  No.  168,  and  cited  appellant  to  appear  be- 
fore the  Commission  on  a  day  certain  and  show 
cause  why  a  fine  should  not  be  assessed  againet 
it  for  contempt  On  January  12,  1910,  came 
appellant  and  answered,  and  for  cause,  among 
other  things,  alleged  that  insufficient  trackage 
in  Oklahoma  City  caused  a  congestion  of  traf- 
fic, which  resulted  in  the  car  in  question  not 
being  moved  until  November  Gth,  at  which  time 
it  ttas  moved  from  tbe  switch  to  the  company's 
track,  and  began  its  further  movement  to  des- 
tUuLtioQ  on  November  6th.  On  January  12, 
1910,'  after  beating  duly  bad,  the  Commission 
f^nd  that  appellaot  bad  violated  rule  6  of  tbe 
otdtT  No.  168  requiring  freight  to  begin  its 
forward  movement  towards-  its  destination  with- 
ii^  24  hours  after  the  bill  of  lading  is  signed, 
and  fined  appellant  f200  and  cost  for  the  vio- 
lation of  said  order,  is  that  it  bad  failed  to 
nlove  the  car  delivei«d  to  it  in  the  time  there- 
Iw,  prescribed.  Tbe  company  brings  the  case 
sere.'  ■■ 


[I]  The  information  was  Unverified,  but  the 
Commission  neverthelesi  had  jorisdictioii  of  tbe 
snbject-matter.  In  St.  Louis  A  8.  F.  R,  Co. 
v.  State  et  aL,  26  Okl.  62, 107  Pac.  929.  30  U 
R.  A.  (N.  S.)  137.  which  was,  u  thii^  a  con- 
tempt proceeding,  we  said: 

"On  May  29,  1908,  tbe  LeglslBttire  enacted 
a  statute  providing  for  the  panisbmNit  of 
any  corporation,  person,  or  firm  for  contempt 
for  the  violation  of  any  order  or  requirement 
of  tbe  Corporation  Commission.  Sess.  Laws 
1907-08,  p.  228.  Section  1  of  the  act  makes 
any  corporation,  person,  or  firm  that  violatCH 
an  order  of  the  Commission  subject  to  a  fine 
of  not  exceeding  $600,  and  each  continnancr 
of  the  violation  a  separate  otEense.  Section  2 
of  the  act  prescribes  the  procedure  for  con- 
tempt proceedings.  It  is  provided  that  such 
proceeding  may  be  instituted  by  any  citixen 
of  the  state,  or  other  parties  affected  b^  thp 
order  of  the  Commission,  by  filing  an  affidavit 
with  the  Corporation  Commission  setting  forth 
tbe  acta  of  omission  or  failure  to  comply  with 
such  order  or  requirement.  Since  the  adjudica- 
tion provided  by  tbe  statute  in  these  proceed- 
ings is  wholly  punitive,  a  proceedioc  there- 
under must  be  deemed  quasi  criminal.  If  not 
criminal,  and,  in  the  prosecution  of  such  pro- 
ceeding, the  procedure  prescribed  by  the  stat- 
ute should  be  strictly  j)urBaed.  4  Bncyc  of 
Plead.  &  Prac.  pp.  767,  770,  and  authorities 
there  dted.  -  Before  any  proceeding  for  con- 
tempt may  be  begun,  an  affidavit  setting  forth 
the  fact  prescribed  by  tbe  statute  must  be  pre- 
sented to  and  filed  with  tbe  CommissioD. 
•  •  •  State  ex  reL  v.  Lavery,  31  Or.  77, 
49  Pac  852:  State  v.  Kaiser,  20  Or.  50,  23 
Pac  964.  8  L.  R.  A.  684.  See,  also.  Back  ec 
al.  V.  sute  of  Nebraska,  76  Nab.  60S.  108  K. 
W.  787." 

What  it  said  in  that  case  is  ccmfined  to  a  pro- 
ceeding by  affidavit  There  was  also  a  motion 
to  quash.  Section  2  also  provides  that  tbe  pro- 
cedure may  be  by  inforiiiation.  Further  on  the 
section  reads:  "Upon  tbe  filing  of  such  affidavit 
or  information  above  mentioned"— i*  e.,  infor- 
mation setting  forth  the  acts  of  omission  or 
failure  to  comply  with  any  order  or  requlremoit 
of  tbe  CommissioD— "it  shall  be  the  duty  of  the 
Commission  to  forward  to  such  offending  cor- 
poration *  *  *  a  copy  (tf  such  affidavit  w 
information.  •  *  * "  Section  3  provides  that 
the  default  of  defendant  sball  be  deemed  an  ad- 
mission of  tbe  material  allegatioos  in  such  affi- 
davit or  information,  etc  As  Bouvier's  Law 
Dictionary  defines  an  informatifm  to  be  "a  com. 

Jilaint  or  accusation  exhibited  against  a  person 
or  some  criminal  offense,"  it  would  seem  that 
this  statute  intended  to  provide  that  in  civil 
constructive  contempts  the  procedure  should  be 
by  affidavit,  and  in  criminal  or  qnasi  criminal 
constructive  contempts  by  -informatioa ;  but  up- 
on this  we  express  no  opinion.  It  is  sufficient 
to  say  that  in  contempts  of  this  kind,  proceed- 
ed against  by  informatioa,  verification  thereof 
is  unnetxssary  to  vest  the  court  with  Jniiadic- 
Uon. 

People  V.  News-Times  Pub.  Co.,  3S  Colo.  2S3, 
S4  Pac.  912,  was  a  proceeding  by  the  Attorney 
General,  by  unverified  information,  in  contempt 
against  defendant  for  the  pubUcation  of  a  news- 
paper article  reflecting  upon  the  court.  The 
contempt  alleged  was  declared  by  the  court  to 
be  criminal,  which,  quoting  from  Rapalje  on 
Contempts,  f  21,  was  defined  to  be  "all  those 
acts  in  disrespect  of  the  court  or  its  process,  or 
which  obstruct  the  administration  of  justice,  or 
tend  to  bring  tbe  court  into  disrepute."  The 
objection  was  to  the  jorisdiction  of  the  court, 
on  the  ground  that  the  information  was  unveri- 
fied. But  the  court  overruled  the  same,  and 
held  verification  to  be  nnneceasary,  and  said: 
"No  common-law  right  of  the  respondent  was 
violated,  because,  as  will  be  seen  by  the  au- 


*For  otlwr  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Kay-Na  Ssrlss  ft  Ktjf'T  Indeses 
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thorities  heninafter  cited,  it  was  p«niiisgible 

at  common  law  to  initiate  this  proceeding  on 
nnrerified  information"— citlne  People  v.  Court 
SeaaionB,  82  Hnn,  242,  81  N.  Y.  Supp.  376; 
State  V.  Morrill.  16  Ark.  384:  State  v.  Frew, 
24  W.  Va.  418,  49  Am.  Rep.  267;  Sturoc's  Case, 
48  N.  H.  428.  97  Am.  Dee.  626 ;  R.  B.  Co.  v. 
AndroBcocgin  R.  Co.,  49  Me.  392 ;  Bate's  Case, 
56  N.  H.  326;  Dandridge'a  Case,  4  Va.  408; 
Moore'f  Ca«e.  63  N.  C.  307 ;  In  re  Deaton,  105 
N.  C.  69.  11  S.  E.  244;  Telegraph  Newsp  aper 
Co.  V.  Commonwealth,  172  Afasa.  294,  52  N. 
B.  446,  44  L.  R.  A.  159.  70  Am.  St.  Rep.  280 ; 
and  also  State  v.  Shepherd,  177  Mo.  2C^  76  S. 
W.  79.  99  Am.  St  Rep.  624. 

Bat,  however  this  ma;  be,  if  this  information 
was  bj  the  statate  (Comp.  Laws  Okl.  i  6044) 
required  to  be  verified,  being  intended  for  the 
personal  benefit  of  the  appellant,  it  may  waive 
the  same,  and  did  so  bjr  answering  to  the  in- 
formation, without  moving  to  quash  or  aet  it 
aside.  In  re  Tallej,  4  Okl.  Cr.  R.  308,  112 
Pac.  86,  31  L.  R.  A.  (N.  S.)  805. 

It  ifl  next  contended  that,  as  rule  6  only  ap- 
plies to  intrastate  shipments,  the  order  is  void 
as  an  interference  with  interstate  commerce. 
As  the  finding  of  the  Commission  was,  in  effect, 
that  the  car  in  question  was  not  so  engaged, 
the  burden  of  showing  the  contrary  ie  upon  ap- 
pellant, aa  the  order  u  prima  facie  just,  reason- 
able, and  correct.  Upon  this  point  it  is  disclos- 
ed by  the  record  that  snch  contention  was  not 
set  up  in  the  answer,  nor  was  any  attempt 
made  by  appellant  to  prove  it  before  the  Corpo- 
ration Commission.  The  nearest  approach 
thereto  was,  when  appellant  was  attempting  to 
prove  that  petitioner  had  defrauded  it  by  se- 
curing a  rate  to  which  be  was  not  entitled,  and 
hence,  had  it  known  such  to  be  a  fact,  the  same 
would  have  justified  a  refusal  on  its  part  to  re- 
move the  car  at  all,  petitioner  testified:  "Q. 
Did  you  not  use  the  milling  in  transit  privilege 
in  the  billing  of  that  car  from  Enterprise,  Kan., 
when  you  mlled  that  car  oat  from  your  mill 
to  Moore.  Okl.?  A.  I  used  the  billing  on  it 
that  applied  from  Bnterprise."  This  was  man- 
ifestly insufiicient  to  prove  the  shipment  was 
ODB  mteratate,  the  best  evidence  of  which  were 
the  records  of  appellant  As  soch  would  have 
disclosed  the  character  of  this  shipment,  It  is 
bnt  fair  to  presume  that,  had  they  been  produc- 
ed, the  disclosure  would  not  have  been  to  the 
advantage  of  appellant.  We  therefore  conclude 
that  the  shipment  was  not  Interstate,  and  being 
intrastate,  as  found,  the  order  must  stand.  A., 
T.  &  S.  F.  Ry.  Co.  v.  State  et  al.,  124  Pac.  56. 

There  is  no  merit  in  the  contenti<m  that  aiH 
pellant  was  entitled  to  a  trial  by  jnry.  Con- 
cerning contempts,  in  People  t.  News  Compa- 
ny, supra,  quoting  from  section  21  of  Rapalje 
on  Contempts,  the  court  said: 

*'The  framers  of  onr  Constitution  never  in- 
tended to  thus  interfere  with  tiie  due  and  or- 
derly administration  of  Justice.  It  was  not 
their  purpose  to  have  the  procedure  designated 
in  the  sections  mentioned  cover  contempts  of 
court,  and  thna  give  this  class  of  offenses  a 
status  theretofore  unknown  In  either  the  stat- 
utory or  the  common  law.  The  constitutiooat 
guaranties  apply  to  such  acts  as  constitute 
violation  of  public  and  general  laws.  They 
leave  contempts,  which  are  simply  acts  in  dis- 
obedience of  judicial  mandates  or  process,  or 
which  tend  to  obstruct  the  dignified  and  ef- 
fective administration  of  justice,  to  be  dealt 
with  in  the  summary  manner  theretofore  uni- 
versally followed."  But  see  Const  art  2,  } 
25,  as  to  orders  of  injunction  or  restraint. 

[2]  For  the  reason  that,  after  reading  the  en- 
tire evidence,  we  are  unable  to  say  that  the 
failure  to  comply  with  the  Commission's  order 
was  occasioned  by  a  congeation  of  traffic  which 
appellant  did  its  best  to  reliere  by  theretofore 
and  up  to  that  time  attempting  in  good  faith  to 


extend  its  trackage  facilities,  aa  contended,  we 

are  unable  to  say  that  the  prima  facie  presump- 
tion of  reasonableness  aod  justness  attending 
the  order  has  been  overcome,  the  same  must 
prevail;  and  the  order  is  affirmed. 


(as  ou.  w) 

ffC.  LOTTIS  *  S.  F.  B.  GO.  t.  TATE,  County  ' 

Treasurer,  et  aL 
(Sopreme  Court  of  Oklahoma.  March  U,  1913.) 

fSyllalut  by  the  Court.) 

1.  TowiTs  (S  56*)— Levt  or  Taxis— TowH- 

SHiP  BOABD — Budget. 

Comp.  Laws  of  Okl.  1909,  fS  7624-7626. 
8730-8736,  construed,  and  held  to  require  the 
township  board  of  directors  to  make  out  an  es- 
timate of  the  amount  of  money  necessary  to 
defray  the  township  expenses  during  the  ensu- 
ing year ;  the  same  to  be  attested  and  filed  with 
the  clerk  of  the  county  to  enable  the  county 
commissioners  to  proceed  with  the  levy. 

[Ed.  Note.— For  other  cases,  see  Towns,  Gent 
Dig.  S  98 ;  Dec  Dig.  |  SO.*] 

2.  Schools  and  Schqcl  Distbictb  (I  103*)— 
SoHOOi.  Tax— Estimate  or  Expejiditures. 

Const  art.  10.  S  19,  Comp.  Laws  of  Okl. 
1909,  §i  8056,  8003  8117.  construed,  and  held 
to  require  the  local  legislative  body  of  the  school 
district  to  distribute  the  tax  voted  at  the  an- 
nual school  meeting  of  (he  district  in  payment 
of  an  estimate  of  the  expenditures  authorized 
to  be  incurred  by  Comp.  Iaws  of  OkL  1909,  { 
8066,  and  thus  ^ow  for  what  purpose  the  tax 
was  levied,  and  certiCy  the  same  to  tiie  district 
clerk. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  SS  114.  UA.  U7, 
240-245,  252;  Dec  Dig.  $  103.»] 

3.  Municipal  Cobporations  (§  968*)— Incob- 
F0KA1XD  Town  Tax— LBVT--Cou.xcnoN. 

Const  art  |  19,  ctnutrued,  and  AeM 
to  require  board  ox  trustees  of  an  Incorporated 
town,  in  assessing  annnat  taxes  pursuant  to 
Comp.  Laws  of  Okl.  1909,  f  847,  and  in  order 
to  specify  distinctly  the  purpose  for  which  said 
tax  is  levied,  by  resotation  or  order,  to  adi^t 
an  estimate  of  expenditures  fix  a  tax  levy 
to  raise  it  and  certi^  the  same  to  the  ooan^ 
commissioners,  to  be  by  tliem  levied  and  collect- 
ed as  other  taxes. 

[Ed.  Note.— For  other  cases,  see  Manl^al 
Corporations,  Gent  Dig.  SS  ^0-2074;  Dec. 
Dig:  S  968.*/ 

4.  Taxaoon  a  608*)— ExcUBiTS  IdCTT— Ool- 

LECmO  N— In  JUNCTION. 

Where.  In  certain  school  districts,  towns, 
and  townships,  a  tax  of  a  certain  number  of 
mills,  for  the  purpose  of  paying  their  respective 
estimates  of  expenses  for  the  ensuing  year,  was 
levied  when  a  lesser  levy  vfould  be  more  than 
sufficient  to  raise  the  amount  necessary  to  pay 
said  estimates,  and  where  the  lesser  has  been 
paid,  and  where  the  county  treasurer  and  the 
sheriff  are  threatening  to  collect  from  plaintiff 
the  balance,  held,  that  said  balance  is  excessive 
and  illegal,  and  that  it  was  srrw  to  rsfnss  to 
restrain  its  collection. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  IS  1230-1241;  Dec^  Dig.  S  <I0&*3 

Error  from  District  Court,  Noble  County; 
Wm.  Bowles,  Judge. 

Suit  by  the  St  Lonls  &  San  Francisco 
Railroad  Company  against  J.  B.  Tate,  .as 
County  Treasurer  of  Noble  Gonnty,  and  an- 
other. Judgment  for  defendants,  and  plaln- 
tiff  brings  error.  Reversed  and  ^manded, 
with  directions. 
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W.  r.  Evans,  of  St.  Louis,  Mo.,  and  R.  A. 
Kldnschmldt,  of  Oklahoma  City,  for  plaln- 
tifr  In  error.  H.  E.  St.  Clair,  Deputy  Co^ 
Atty.,  of  Perry,  lor  defendanU  In  error. 

TURNSR,  J.  This  is  an  action  brought 
by  the  St.  LoulB  ft  San  FioncUoo  Ballroad 
Company,  plalntlfl  lu  eriox,  against  the  coun- 
ty treasurer  and  the  sheriff  of  Noble  county 
to  enjoin  the  collection  of  c^taln  taxes 
which  defendants  were  thr^ttenlng  to  col- 
lect from  said  company,  assessed  against  Its 
property  for  the  fiscal  year  July  1,  1909,  to 
June  ao,  1910.  On  April  16.  1910,  Judgment 
was  rendered  and  entered  In  favor  of  de- 
fendant, and  idalntUf  brings  the  case  here;, 
it  contends  that  the  taxes  levied  for  that 
year  on  Its  property  were  excessive  In  cerr 
tain  school  districts,  towns  and  townships  In 
Noble  county ;  that  the  amount  raised  there- 
for exceeded  the  necessary  expense  In  those 
taxing  Jurisdictions,  as  shown  by  the  esti- 
mate of  expenses  filed  by  the  respective  of- 
ficers thereof.  Prior  to  the  suit,  plaintlfT 
paid  said  county  all  that  was  exacted,  sava 
Uie  sum  of  $416J.7.  The  question  for  ns  to 
determine  is  whether  this  sum  in  the  ai^re- 
gate  is  excessive  and  void.  Taking,  for  ex- 
ample, one  of  each  class  of  the  taxLog  Juris- 
dictions involved  pursuant  to  the  allegations 
of  the  petition,  the  facts  dlscloae:  "As  to  the 
town  or  dty  of  Morrison,  the  estimate  of  the 
amount  required  to  be  raised  by  taxes  for 
the  fiscal  year  in  question,  as  filed  with  the 
county  clerk,  was  $612.06.  The  levy  made 
was  6  mills.  The  total  valuation  of  all 
property  In  said  town  was  $204,046.  There- 
fore, a  flve-mlU  levy  would  produce  $1,020. 
The  valuation  of  the  property  of  plaintiff  In 
said  town  was  $23,397."  As  to  this  incor- 
porated town  It  is  claimed:  "  •  •  •  That, 
88  a  part  of  the  amount  of  taxes  atlU  claim- 
ed by  said  defendant,  J.  B.  Tate,  as  such 
county  treasnrer,  to  be  due  from  said  plain- 
tiff, ttx&r^  is  the  sum  of  $28.40,  being  a  levy 
of  1  mill  for  Horrison  dty,  In  the  county  of 
Noble,  state  of  Oklahoma,  which  Is  in  excess 
of  the  lawful  requirements  for  said  Morri- 
son dty  for  the  year  In  question,  and  said 
levy  so  claimed  constltntes  an  Illegal  and 
nnjust  demand,  which  said  Morrison  dty 
had  no  power  or  authority  to  make."  The 
Acts  farther  disclose  that:  "In  Morrison 
towndilp  the  estimate  of  the  amount  neces- 
sary to  be  raised  by  taxation  was  $1,S23.13. 
The  levy  was  3  mills.  The  total  valuation 
of  all  property  in  the  township  was  $682,860. 
The  levy  would  therefore  raise  $2,046.  The 
total  valuation  of  the  property  of  plaintiff 
In  this  tovrnship  was  $127,332."  As  to  this 
township  it  la  daimed:  "That  as  a  part  of 
the  amonnt  of  taxes  still  claimed  by  said 
defendant,  J.  B.  Tate,  as  sadi  county  treas- 
urer, to  be  doe  from  said  plalntifC,  there  is 
the  sum  of  $63.67,  bdng  a  levy  of  0.5  mills 
for  Horrison  tovmshlp,  in  the  county  of 
Noble,  state  of  Oklahoma,  which  Is  in  ex- 
cess of  the  lawful  requirements  for  said 
township  for  the  year  in  question,  and  said 
levy  so  claimed  constitutes  an  Illegal  and 
unjust  donand,  whldi  said  township  had  no 
power  or  authority  to  make." 

By  plaintiff  It  is  urged  that:  **OlTen  the 
assessed  valne  of  property  upon  which  to 
levy  a  tax,  there  are  certain  provisions  of 
law  wblch  are  mandatory  and  most  be  com- 


plied with  liefore  a  valid  levy  can  be  made: 
(1)  It  must  be  ascertained,  as  required  by 
law,  what  the  actual  need  of  the  township, 
school  district,  or  town  Is  by  the  officer  or 
officers  authorized  to  asoutaln  Bam&  It  U 
a  Judicial  prerequisite  to  a  valid  levy  that  the 
needs  of  a  taxing  Jurisdiction  be  thns  aif 
certsined  and  famished  the  body  maUng  the 
levy  prior  to  the  time  the  levy  is  made.  <*J} 
The  levy  most  not  exceed  the  constitutional 
or  statutory  limit,  and  should  be  fixed  so  as 
to  produce  only  the  necrasary  expense  of  the 
taxing  Jurisdiction  for  the  ensuing  year.  The 
spirit  of  the  Oklahoma  law  Is  admittedly 
that  taxing  Jurisdictions  should  be  required 
to  make  an  estimate  of  the,am<rant  reqoiied 
tor  audi  expenses  daring  the  winning  fiscal 
year.  As  regards  both  townships  and  school 
districts,  such  an  estimate  is  spedflcally  re- 
quired by  law."  In  other  words,  the  plain- 
tiff contends  that  the  statute  requires  that 
these  three  classes  of  taxing  JuriBdictl<His 
shall  make  an  estimate  of  the  amount  re- 
quired annually  to  defray  the  expense  of  the 
Jurisdiction,  and  that  (Us  was  d<nie^  bat 
that  the  amount  raised  by  the  levy  was  In 
excess  of  the  estimate,  and  Told  aa  to  that 
excess.  On  the  other  hand,  it  Is  contended 
that  no  such  estimate  la  required ;  that  those 
filed  with  the  cotmty  clerk  are  brutum  fnl- 
men;  and  the  levy,  being  within  the  con- 
stitutional limit,  must  stand.  PlalntUTa  con- 
tention is  the  law. 

[1]  After  providing  In  Gomp.  Laws  of  OkL 
1909, 1  7625,  for  making  tiie  county  levy,  the 
next  section  provides:  "All  levies  for  dtles, 
towns  and  townships  and  school  district  tax- 
es for  the  period  hereinbefore  indicated, 
shall  be  made  in  the  manner  provided  by  law 
on  or  before  the  second  Monday  In  July  of 
each  year,  and  shall  be  cerdted  to  the  coun- 
ty clerk  immediately  thereattw,  and  by  him 
extended  upon  the  tax  lolla  In  the  manner 
provided  by  law."  After  section  8726  makes 
it  the  duty  of  the  township  board  **to  levy 
all  taxes  for  township,  road  and  bridge  pur- 
poses," and  section  8730  defines  township 
charges,  section  8731  reads:  "The  money 
necessary  to  defray  the  township  charges  of 
each  township  shall  be  levied  on  taxable 
property  in  each  township  in  the  manner 
inscribed  In  the  general  rerame  law  for 
state  and  county  purpose^-^hidi  means 
that  such  levy  Is  proceeded  with  by  the 
bmrd  of  county  commissioners  In  the  man- 
ner prescribed  by  section  7626,  supra,  whldi 
is  based  on  an  estimate.  But  such  estimates 
are  specifically  required  to  be  filed  by  town- 
ships. 

[Z]  Gomp.  Laws  of  Okl.  1909,  |  8736  (WU- 
eon's  SUt  of  Oklahoma  iSOS,  f  0S85),  reads: 
"The  township  board  of  directors  shall  make 
out  an  account  of  the  amount  of  monay  nec- 
essary to  defray  the  towsubip  expeoBoa  dur^ 
log  the  next  ensuing  year;  said  amount 
shall  be  made  out  not  more  than  sixty  not 
less  than  twenty  days  prior  to  the  meeting 
of  the  county  commissioners  at  which  the 
assessment  for  county  purposes  is  made. 
Said  account  shall  be  signed  by  the  president 
of  the  board  and  attested  and  filed  with  the 
elerk  of  the  county  on  or  btfore  the  txat 
day  of  said  session  ot  the  county  cmnmls- 
sioners,  who  shall  cause  the  same  to  be 
placed  upon  the  tax  books  of  said  townshlp: 
Provlded*  that  said  es^aiae  abaU  not,  to- 
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gether  with  the  amount  levied  for  road  pur- 
poses and  special  bridge  tax,  exceed  in  any 
one  year  one  hundred  cents  on  the  one  hon- 
dred  dollars  valuation."  This  was  In  effect 
our  holding  In  Nelson,  Sheriff,  t.  Oklahoma 
City  et  al.,  24  Okl.  61T,  104  Pac.  42,  on  the 
strength  of  which  we  hold  that  when  the 
statute  says,  as  It  does,  that  the  dlrectoru 
of  the  township  shall  make  ont  an  account 
of  the  amount  of  money  necessary  to  defray 
the  township  expense.  It  means  that  they 
flhaU  make  a  statement  or  estimate  of  the 
amount  required  annually  to  defray  the  ex- 
pense of  that  Jurisdiction. 

The  same  la  true  as  to  school  districts. 
Comp.  Laws  of  Okl.  8  8(^,  provides:  "The 
Inhabitants  qualified  to  vote  at  a  school 
meeting  lawfully  assembled,  shall  have  pow- 
er" "to  vote  annually  a  tax  not  exceeding 
two  per  cent  on  all  ihe  taxable  property  In 
the  district,  as  the  meedng  shall  deem  suf- 
fldent  for  the  vari<»us  school  purposes,  and 
distribute  the  amonnt  as  the  meeting  shall 
deem  proper  In  the  payment  of  teachers' 
wages,  and  to  build,  hire,  or  purchase  a 
school  house  and  to  keep  It  In  repair  and  to 
furnish  the  same  with  necessary  fuel  and 
appendages,  and  to  purchase  or  lease  a  site: 
Provided.  •  •  • "  This  Is,  In  effect,  pro- 
viding that,  when  the  power  granted  Is  ex- 
erdsed,  the  voter  riiall  distribnte  the  amount 
as  the  meeting  shall  deem  proper  In  the  pay- 
ment of  certain  expenses,  which  means  that 
an  estimate  of  those  expenses  shall  be  then 
and  there  made,  and  a  sufficient  amount  pro- 
vided by  the  levy  to  pay  them.  This  is  re- 
quired to  show  the'  purpose  for  which  the 
tax  was  levied.  After  this  is  done,  section 
S093  provides:  "The  district  clerk  ^11  with- 
in five  (5)  days  r^rt  to  t3xe  county  clerk 
the  ainonnt  of  tax  levied  at  the  annual  meet- 
ing and  for  what  purpose  the  same  was  levi- 
ed. •  •  •"  Section  8117  provides:  "It 
shall  be  the  duty  of  the  school  district  board 
of  the  various  school  districts  of  the  re- 
spective counties  of  the  state  to  cause  to  be 
certified  by  the  school  district  clerk  to  the 
county  clerk  of  their  respective  counties,  on 
or  twfore  the  twenty-flfth  day  of  August,  an- 
nually, the  aggr^te  percentage  by  them 
levied  on  the  real  and  personal  property  in 
each  district,  as  returned  on  the  assessment 
roll  of  the  county;  and  the  county  clerk  is 
hereby  authorized  and  required  to  place  the 
same  on  the  tax  roll  of  said  county,  in  a  sep- 
arate column  or  columns,  designating  the 
purpose  for  whidi  said  taxes  were  levied 
*  •  *  *^whl^  seems  to  contemplate  that, 
after  the  tax  has  been  voted  and  the  esti- 
mate adopted  by  order  or  resolution  of  the 
board,  the  district  clerk  shall  certify  the 
same  to  the  county  clerk. 

This  method  of  showing  for  what  purpose 
the  tax  was  levied  has  been  held  sufficient 
In  McXnemey,  Sheriff,  v.  Huelefeld,  116  Ky. 
28,  75  8.  W.  237.  construing  their  Gonstlta- 
Uon.  I  180,  which  la  Identical  with  ours 
(Const  art  10,  S  19),  and  provides:  "Every 
act  enacted  by  the  Legislature,  and  eyery  or- 
dinance and  resolution  passed  by  any  county, 
city,  town^  or  municipal  board  or  local  legls- 
lattve  bodb',  levying  a  tax,  shall  specify  dis- 
tinctly the  purpose  for  which  said  tax  is 
levied.   •   •  In  the  syllabus  of  this 

case  It  la  said:  "The  resolution  of  the  fiscal 
court  of  a  county  lerying  a  tax  of  38  cents 


on  Qie  yiOOj  whldi  recited  that  It  was 
portioned  as  follows:  'Three  cents  for  Uiai 
purpose  of  creating  a  ^klntf  fund  witb 
'which  to  purchase  a  poorfarm  and  orect 
suitable  building  thereon,  10  cents'  for  the 
maintenance  and  repair  of  the  public  roads 
and  bridges  of  the  county,  and  26  cents  to  ' 
defray  the  general  county  expenses* — speci- 
fied the  purpose  of  the  levy  with  sufficient 
dlsUnctuess."  The  same  Is  true  of  an  incor- 
porated town,  acting  through  Its  board  of 
trustees  in  imposing  an  annual  tax.  Gomp. 
Laws  of  OkL  1009,  t  847,  reads:  "The  board 
of  trustees  shall  have  the  Avowing  powers, 
vlE.:  (16)  To  assess  annual  taxes  not  exceed-* 
iTig  fifty  cents  on  the  one  hundred  dollars 
valuation  on  all  property  subject  by  law  to 
taxation  wltMn  the  town  and  certify  the 
same  to  the  county  commissioners  to  be  by 
them  levied  and  collected  as  other  taxes." 
But  in  exercising  their  power  the  !q;>lrit  of 
the  law  requires  that  the  board  comply  with 
Const  art.  10,  t  10,  supra,  and  sped^  dia* 
tinctly,  as  here,  by  resolution  or  order,  adopt- 
ing an  estimate  and  fixing  a  tax  levy  to 
raise  it,  the  purpose  for  which  the  tax  ia 
levied.  On  this  point  what  we  have  Just  said 
concerning  the  Mclnerney  Case  Is  equally  ap- 
plicable here.  There,  we  repeat,  It  was  held 
that  a  similar  method  adopted  by  the  fiscal 
court  was  held  to  comply  with  the  constitu- 
tional requirement,  and  spedfled  (he  purpose 
of  the  levy  with  sufficient  distinctness. 

Morrell  Refrigerator  Car  Go.  v.  Common- 
wealth, 128  Ky.  447,  108  S.  W.  926,  disposes 
adversely  to  defendant  of  his  contention  that 
the  levy  being  within  the  constitutional  lim- 
it, without  more,  must  stand.  There  the 
court  in  the  syllabus  said:  "Const  ISO,  pro- 
rides  that  every  resolution  passed  by  any 
county,  city,  town,  etc,  levying  a  tax  shall 
specif  the  purpose  for  which  the  tax  Is 
levied.  A  resolution  of  the  trustees  of  a 
school  district  dedared  that  a  property  tax 
of  60  cents  on  each  |100  worth  of  taxable 
property  should  be  levied.  Hdd,  that  the 
levy  was  void,  sa  omitting  to  state  the  pmr? 
pose  thereof." 

[3J  We  are  therefore  of  oidnlon  that  be> 
fore  the  local  legislative  body  of  the  school 
district  town,  or  township  here  Involved  can 
exercise  the  taxing  poww  under  considera- 
tion, they  must  comply  with  Const  art  10^ 
I  19,  and  the  respective  sections  the  stsl)- 
ttte,  snpra,  and  state  directly  tlie  purpose 
tox  which  the  tax  was  levied  by  an  estimate 
of  thdr  rewective  expenses  filed,  and  that 
the  estimates  here  filed  sufficiently  oom^ 
therewith. 

[4]  As  the  allegations  of  the  petition  and 
the  facts  disclose  that  a  tax  of  5  mills  was 
levied  by  the  local  l^lalatlve  body  for  the 
purpose  of  paying  the  estimated  expenses  of 
the  Incorporated  town  ot  Morrlscm,  irtten  4 
mills  would  be  more  t2ian  snffldent  for  that 
purpose^  which  plaintiff  has  paid;  that  5 
mills  was  levied  by  the  local  legislative  body 
for  the  purpose  of  paying  the  estimated  ex- 
pense of  Morrison  township,  when  2Jt  mills 
would  have  been  more  than  snffldent  for 
that  purpose,  which  plaintiff  has  paid;  that 
3  mills  was  levied  by  the  local  legislative 
body  for  the  purpose  of  paying  the  estimat* 
ed  expense  of  Watklns  township,  when  2Ji 
mills  would  have  been  more  than  snffideni 
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for  that  purpose,  which  plalntifl  has  paid ; 
that  a  tax  of  6  mlUs  was  levied  by  the  lo- 
cal legislative  body  foi  the  purpose  of  paying 
the  estimated  expenses  of  Warren  Valley- 
township,  when  1.7&  mlllB  would  be  more 
than  sufficient  for  that  puriMse,  which  plain- 
tiff has  paid ;  that  a  tax  of  3  mills  was  levi- 
ed by  the  local  lesUaatlve  body  of  school  dis- 
trict No.  43  for  the  purpose  of  paying  the 
estimated  expenses  of  that  district,  when  '2 
mills  would  be  more  than  sufficient  for  that 
purpose,  which  plaintiff  has  paid;  that  a 
tax  of  4  mills  was  levied  by  the  local  legis- 
lative body  of  school  district  No.  42  for  the 
purpose  of  paying  the  estimated  exi>eu8es  of 
that  district,  when  2  mills  would  have  been 
luore  than  sufficient  for  that  purpose,  which 
plaintiff  has  paid ;  that  a  tax  of  3  mills  wau 
levied  by  the  local  legislative  body  of  school 
district  No.  16  for  the  purpose  of  paying  the 
estimated  expenses  of  the  district,  when  2 
mills  would  have  been  more  than  sufficient 
for  that  purpose,  which  plaintiff  has  paid ; 
and  tliat  defendants  are  threatening  to,  and 
will,  collect  the  balance  of  the  tax  so  levied 
nnless  enjoined — the  question  for  us  to  de- 
termine is  whether  said  balance  is  legally 
imposed  and  Its  collection  can  be  restrained. 

In  A.  T.  &  S.  F.  Ry.  Co.  v.  Wl^ns,  Treas- 
urer, 5  Okl.  477,  49  Pac.  1019,  it  is  held  that 
a  tax  levy,  which  Is  clearly  in  excess  of  the 
amount  which  the  board  of  county  commis- 
sioners la  authorized  to  levy  for  a  particular 
purpose,  is  illegal,  and  that  the  remedy  Is 
injunction  to  restrain.  If  threatened  enforce- 
ment The  court  in  the  syllabus  said:  "A 
petition  which  alleges  focts  to  show  that  a 
tax  levy  of  14  mills,  for  the  purpose  of  pay- 
ing ttiA  salaries  of  county  officers  for  the  en- 
suing year,  was  made  by  tiie  board  of  coun- 
ty commissioners,  when  8  mills  would  be 
more  than  sufficient'  for  such  purpose,  and 
that  plaintiff  has  paid  8  mills  of  the  tax, 
and  that  the  county  treasurer  is  threatening 
to  collect  and  will  issue  his  warrant  for  the 
collection  of  the  balance  of  the  tax  so  levied 
unless  enjoined  from  so  doing,  states  a  good 
cause  of  action,  and  it  Is  error  to  sustain  a 
demurrer  to  such  a  petition."  And  in  the 
body  of  the  opinion  (6  Okl.  483,  49  Pac.  1020): 
"The  limit  of  the  levy  for  the  payment  of 
Salaries  may  be  much  more  difficult  of  ascer- 
tainment than  for  these  funds  which  have 
prescribed  boundaries;  but  It  aa  surely  ex- 
ists, and  that  may  be  said  to  be  where  the 
Necessity'  ceases,  when  enough  has  been  levi- 
ed to  meet  the  demand  on  the  fund  for  the 
year.  It  la  fi>r  that  purpose  that  this  public 
euction  la  permitted;  and  when  that  has 
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been  satisfied,  the  exercise  of  fixe  aaOiorit^ 
is  complete.  The  complete  exercise  of  pow- 
er furnishes  its  own  limitation  upon  Qie  au- 
thority. When  what  has  been  done  is  all 
that  tiiere  has  been  giv^  authority  to  do,  a 
limitation  is  as  surely  presented  as  though 
stated  in  express  languagew  A  clear  absence 
of  authority  to  do  an  official  act  has  always 
been  held  to  render  the  act  void" — dting 
Hurt  V.  Hamilton,  2S  Kan.  76;  Board  of 
County  Commissioners  of  Osborne  Coaaty  v. 
Blake,  25  Kan.  356;  BurUngton,  etc,  Ry- 
Co.  V.  Saunders  County,  16  Neb.  123,  19  N. 
W.  698;  Llbby  t.  Burubam,  15  Mass.  144: 
Appeal  of  Couners  et  al.,  103  Fa.  366;  and 
Joyner  v.  School  IHstrict  No.  S,  3  Cosh. 
(Mass.)  567,  where  the  court  said:  "Aasum- 
iug  all  other  proceedings  to  have  been  r^- 
ulor,  the  excess  in  the  amount  of  the  tax 
assessed,  beyond  the  sum  voted  to  be  raised 
by  the  district,  would  alone  vitiate  the  as- 
sessment, and  render  the  tax  illegal  Under 
the  vote  of  the  district  to  raise  f250,  the  as- 
sessors assessed  the  sum  of  $285.01,  an 
amount  &r  exceeding  the  excess  whidi  is 
allowed  by  the  statute^  TMa  Is  a  fatal  cA- 
JecUon  to  Uie  validity  of  the  tax." 

When  the  Wiggins  Case  was  again  before 
the  court  (9  Okl.  IIS,  59  Pac.  248).  in  the 
syllabus  it  was  said:  "By  section  3,  art.  2,  c 
43,  Sess.  Laws  1895,  the  board  of  county 
commissioners  of  each  county  is  directed  to 
levy  an  assessment  for  each  particular  fond. 
Including  the  county  salary  fund,  the  re- 
spective amounts  of  whidi  shall  be  estimated 
by  the  board  of  county  commladonars,  and 
they  are  required  to  state  the  amount  of 
revenue  necessary  to  be  raised  for  each  fund, 
and  to  this  amount  must  be  added  2^  per 
cent  thereof  to  cover  deUnqueudee.  This 
statute  fixes  a  maximum  limitation  as  to  the 
amount  of  the  salaries  for  the  ratire  year, 
plus  the  25  per  cent  additional  to  cover 
delinquent  taxes;  and,  where  a  board  of 
county  commissionerB  makes  a  levy  for  an 
amount  greatly  in  excess  ot  this  sum,  sodi 
excess  is  illegal,  and,  upon  proper  applica- 
tion, the  collection  thereof  will  be  enjoined." 
See,  also,  8t  L.,  etc.,  R.  R.  Co.  t.  Thompson 
et  al.,  128  Pac.  685. 

We  are  therefore  of  opinion  that  excessive 
levies  complained  of  in  the  various  taxing 
jurisdictions,  which  we  have  motioned,  are 
illegal  and  void,  and  should  be  oijoined,  and 
that  the  lower  court  erred  In  retnaing  m  to 
do.  The  cause  Is  accordingly  reversed  and 
remanded,  with  directions  so  to  do,  and  to 
make  the  same  perpetual.  AU  Jnstloea  cm- 
cor. 
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FOWSLL  ct.al.  t.  JOHNSON-TiAHTMBB 
DBX  GOODS  GO.  at  aL 

(Snprema  Conrt  of  Oklahoma.  March  11« 

1913.) 

1.  Appkal  and  Skbob  (I  8Sd*MWBrt  or 
EeROB— FlLZHO— Tuot. 

By  reason  of  chapter  18,  p.  35,  Seas.  Lawi 
1010-11.  tbii  court  U  without  juriadictioD  to 
entertain  sn  appeal  commenced  in  this  court 
more  than  aiz  months  after  the  rendition  of 
the  judgment  or  final  order  complained  at. 

[Ed.  Note.— For  other  caaea.  jee  Appeal  and 
^ro^  Cent  Dig.  H  1926,  1927;   Dte.  Dig.  | 

2.  APPKAL  AHD  EnoB  (|  847*)— FuursonHO 
Apttai/— Tnia, 

The  time  within  lAich  to  perfect  an  ap^ 
peal  under  aaid  itatate  dates  from  the  rendi- 
tion of  the  jadgment  or  order  appealed  from, 
and  not  from  the  entry  thereof. 

[Bd.  Note. — For  other  caaeaj  see  Appeal  and 
Error,  Cent.  Dig.  H  18d7-1899:  Dec  Dig.  | 
847.*] 

Error  from  Superior  Coart,  Custer  Oonnfef ; 
J.  W.  lAwter,  Judge. 

Acdon  between  H.  C.  Powell  and  another 
and  the  Johnson-Larimer  Dry  Goods  Com- 
pany and  others.  Judgment  iii  favor  oX  the 
latter,  and  the  taxmiu  bring  error.  Dia- 
iniBsed. 

U.  h.  Holcombe,  of  Clinton,  for  plalntUTa  In 
error.  A  J.  Wekdi,  ot  Clinton,  tor  defeud- 
anta  In  error. 

HAYES,  a  J.  [1]  A  motion  to  dUmlaa 
tfala  appeal  upon  sereral  grounds  has  been 
Sled.  We  need  to  notice  only  one  of  the 
grounds  urged.  Judgment  was  rendered  in 
the  court  below  on  March  13,  1912.  On  the 
18tli  day  of  tbe  same  month  a  motion  for  a 
new  trial  waa  OTerruled.  A  journal  entry 
overruling  the  motion  for  a  new  trial  was 
agreed  to  and  filed  and  entered  on  the  27th 
day  of  the  same  month.  The  petition  in  er- 
ror waa  filed  in  this  court  on  the  26th  day 
of  Septembw,  1912,  more  than  six  months 
from  the  date  ot  the  OTerrulIng  of  the  mo- 
tion for  a  new  trial,  and  hence  after  the 
lime  allowed  by  chapter  18,  p.  35,  Sess.  Laws 
1910-11,  which  provides  that  "all  proceedings 
for  reversing,  vacating  or  modifying  Judg- 
ments, or  final  ordera,  shall  be  commenced 
within  six  months  from  the  rendition  of  the 
Judgment  or  final  order  comt^alned  of." 

It  Is  well  settled  that  this  court  la  with- 
out Jurisdiction  to  entertain  an  appeal  that 
is  not  commenced  within  the  statutory  time 
for  commencing  same.  Healy  v.  Davis,  32 
OkL  296»  122  Pa&  157;  Fairbanks-Morse  & 
Co.  V.  Thurmond,  31  OkL  612,  122  Pac.  167. 
.  [2]  Nor  does  the  fact  that  the  entry  of  the 
order  overruling  the  motion  for  a  new  trial 
did  not  occur  until  several  days  after  the 
rendition  of  the  order  have  the  effect  to  ex- 
tend the  time  In  whidi  to  perfect  the  appeal; 
for  the  atatute  provides  that  the  time  riiaU 
commence  to  nin  from  the  "rendition  ot  the 


Judgumit  or  order  complained  01;"  and  not 
from  the  entry  ot  each  Jndgmut  or  order. 
Iliff  V.  Amott,  81  Kan.  072,  8  Pac.  525; 
Brown  V.  Clark  et  aL,  81  Kan.  S21,  8  Pac. 
415;  2  Cyc.  787. 

The  appeal  la  tberetbre  dlandaaed.  All 
the  JnaUcaa  ecmciir,  - 

(S6  Okl.  649> 

HONUDT  et  al.  V.  FIKST  NAT.  BANK  OF 
HOLDENVILLE. 

(Bopreme  Court  of  Oklahoma.   March  IL 

1918.) 

(ByOahva  hp  the  Court.) 

Amu,  AHD  Easoa  (1  8^3*)— Tiiu  rom  Tae* 

XHO  PBOCEEDINQe— DismssAi^ 

Under  chapter  18,  p.  35,  Sess.  Laws  of 
Oklahoma  1910-11,  proceedings  in  error  in  the 
Supreme  Court  must  be  brought  within  six' 
months  from  the  date  of  the  rendition  of  the 
judgment  or  order  from  which  the  appeal  ia 
sought  to  be  taken;  and  when  not  so  Drought 
this  court  is  without  jurisdiction,  and  the  same 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  a.e«  Appeal  and 
Error,  Cent  Dig.  H  1826.  1^;  Dae.  Dig.  | 
356.'J 

Error  from  District  Court,  Seminole  Coun- 
ty; Tom  D.  McKeown,  Judge. 

Action  between  Frank  Honley  and  anoth- 
er and  the  First  National  Bank  of  HoldMi- 
vUle.  From  the  judgment,  Hoakj  and  an- 
other bring  error.  Dismissed. 

D.  O.  Jennings.  Of  Holdenvllle,  and  J.  A. 
Baker,  of  Wewoka,  for  plalntiflb  In  errot. 
Warren  &  Miller*  ot  Hotdaivllle^  for  defend- 
ant in  error. 

DUNN,  J.  This  case  presents  rarer  from 
the  district  court  of  Seminole  county,  and  ia 
brought  foe  the  purpose  of  having  reviewed 
errors  alleged  to  have  occurred  on  the  trial 
of  the  cause.  The  motion  for  a  new  trial  was 
denied  on  June  24,  1912,  and  the  petition  Id 
error  was  not  filed  in  thla  court  until  Jan- 
uary 18,  1918,  or  a  period  of  more  than  six 
months  from  the  rendition  of  the  judgment 
or  order  of  which  complaint  Is  made. 

Chapter  18,  Seas.  Laws  1911,  p.  35,  pro- 
vides that  "all  proceedings  for  reverstog,  va- 
cating or  modifying  judgments,  or  final  or- 
ders shall  be  commenced  within  six  months 
from  the  rendition  of  the  judgment  or  final 
order  complained  of."  Under  the  foregoing 
statute  the  motion  to  dismiss  the  appeal  filed 
by  the  defendant  In  error  must  be  sustained, 
as  the  statutory  period  within  which  an  ap> 
I>eal  is  allowable  had  expired  when  It  waa  fil- 
ed. See  Healy  v.  Davla,  32  Okl.  296.  122 
Pac.  157;  Rolater  v.  Strain,  31  Okl.  58.  119 
Paa  992;  Fairbanks-Morse  &  Co.  v.  Thur- 
mond et  aL,  31  Okl.  612,  122  Pac.  167;  Lewis 
V.  Kidd,  137  Pac.  257;  Brooks  et  al.  v.  United 
Mine  Workers  of  America  et  al.,  128  Pat  238, 

The  appeal  is  accordingly  dismissed. 

HATES,  a  J.,  and  TURNER  and  KANO, 
JJ.,  concur,  WIUJAHS,  J.,  absent 
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(K  Okl.  EU) 

OABSOK  T.  VANCfiL 

(Saprene  Court  of  Oklahoma.*  March  11, 

1913.) 

(BpUabut  bp  the  Court.) 

L.  BbOKEBS    (I  M*)  — COMPBRSATIOS  — FBB- 
rOKllANCK  OF  CONTBACI. 

A  real  estate  agent  authorixed  to  sell  land 
for  another  for  a  stated  price  for  a  certain 
compensation  has  earned  his  commission  when 
he  produces  a  purchaser  read7.  willing,  and 
financial!;  able  to  purchase  the  land  upon  the 
terms  and  conditions  agreed  upon. 

[Ed.  Note, — For  other  cases,  see  Brokers, 
CeoL  Dig.  IS  75-81;  Dec  Dig.  {  54.*] 

2.  Appeal  and  Ebbos  (S  889*)  —  Rsvisw — 

AHBNDlOENTa  BEOABDED  AS  MADE. 

Where,  in  an  action  for  his  commission  on 
a  sale  of  land,  plaintiff  declares  upon  an  ex- 

Stress  contract  to  pay  him  5  per  cent,  there- 
or,  and  evidence  is  introduced  without  objec- 
tion in  effect  that  such  commission  is  usual  and 
customary,  held,  that  the  pleading  is  presumed 
to  be  amended  so  as  to  conform  to  toe  proof, 
that  an  instruction  submittiug  to  the  jury  the 
question  of  what  is  a  reasonable  commlssiMi  is 
proper,  and  that  the  same  having  been  found 
to  be  o  per  cent.  wUl  not  be  disturbed. 

-  [Ed.'  Note.— For  otbtf  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  8621,  3022;  Dec.  Dig.  f 

Error  from  Oklahoma  County  Court 
Action  by  Asa  J.  Yanco  against  Maiy  O. 

Carson.   From  a  Judgment  for  platntlfl  de- 

fndant  brings  error.  Affirmed. 

Burwell,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  plaintiff  in  error.  Everest,  Smith 
&  Campbell,  of  Oklaboma  City,  for  defend- 
ant In  error. 

TURNER,  J.  This  action  was  commenced 
by  Asa  J.  Yance,  defendant  in  emu,  against 
Mary  G.  Caraon,  plaintiff  In  error,  before  a 
justice  of  the  peace  in  Oklalu>ma  Glly,  to 
recover  a  commission  on  a  sate  of  real  es- 
tate. From  a  Judgment  for  plaintiff  defend- 
ant appealed  to  the  county  court,  and  from  a 
Judgment  against  her  there  to  tbls  court 
The  bill  of  particulars  upon  which  the  case 
was  tried  in  the  county  court  states: 
***  *  *  Tliat  the  plaintiff  was  an  agent 
and  brokK  engaged  In  the  selling  of  real 
estate  upon  commission.  That  on  or  abput 
the  19th  day  of  March  the  defendant  listed 
with  the  plaintiff  lots  0  and  10,  block  6,  in 
the  Northwest  addition  to  Oklahoma  City, 
and  )>romlsed  and  agreed  to  pay  to  the  plain* 
tiff  5  per  cent,  of  such  price  as  plaintiff 
might  obtain  for  her.  That  the  plaintiff  pro- 
cured a  purchaser  for  the  said  real  estate, 
who  was  then  and  there  willing,  ready,  and 
able  to  purchase  the  same  at  and  for  the 
sum  of  $2,000,  which  price  and  terms  of  sale 
were  acceptable  to  and  were  agreed  to  by 
the  said  Mary  C.  Carson.  Wherefore,  the 
plaintiff  prayed  Judgment  for  the  sum  of 
$tOO." 

As  the  evidence,  in  that  it  shows  that 


plaintiff,  pursuant  to  his  oontract,  produced 
a  purchaser  who  was  ready,  willing,  aad 
financially  able  to  make  the  pnrcfaase  «t  the 
price  and  upon  the  terms  fixed  by  defend- 
ant, reasonably  tends  to  support  the  ver- 
dict, the  Jnt^ment  will  not  be  disturbed. 
It  discloses  tiiat  In  the  early  part  of  tb» 
year  1909  plaintiff  was  a  resident  of  and  cai- 
fj'ttged  In  the  real  estate  business  in  Oklaho- 
ma City;  that  defendant  was  a  resident  of 
Omaha,  Neb.,  and  the  owner  of  the  lots  de- 
scribed in  the  UU  of  particulars ;  that  about 
that  time  several  letters  were  exchanged 
iKtween  plaintiff  and  def^dant  with  r^er- 
ence  to  a  sale  of  the  property  by  plaintiff  for 
a  commission;  that  about  the  middle  of 
March  she  came  to  see  plaintiff,  and  talked 
AVith  him  about  the  sale  of  the  property,  and 
listed  the  same  with  him  for  sale  with  no 
nnd^standlng  as  to  his  commission ;  that, 
after  making  several  ineffectual  efforts  to 
sell,  he  finally  succeeded  in  getting  an  offer 
from-  a  Mr.  Henlfiy  for  $2,000,  one-ltalf  cash 
and  the  balance  payable  in  6  and  12  pM»th8^ 
secured  by  a  mortgage  on  the  lota,  with  In- 
terest, wUdi  die  refused  to  accept,  InslstlaK 
on  |2,000  ca8h.  Later  she  again  called  at 
the  ofiioe  of  idaintlff,  at  whidi  time  he  call- 
ed Hmley  up  over  the  telephone,' and  after 
some  talk  with  him,  whldi  plaintiff  then  and 
there  repeated  to  deC^dant,  tiie  mlnda  of 
Henley  and  deftmdant  and  sti^  agreed 
to  acc^  his  offer  of  92,0^  to  be  paid  tU- 
000  cash  when  the  papers  were  signed,  $800 
as  aotm  thereafter  as  certain  notes  the 
pnrchasw,  wluMe  dlsoonnt  In  bank  had  been 
arranged  tea,  eonld  be  caAed,  and  9200  pay- 
able In  60  days,  evidenced  -by  Henley^  notes 
payable  to  her;  that;  as  sooii  as  tUs  eon- 
tract  was  m^d^  defnidant  told  plntntlff  to 
get  Henley*8  cheek,  and  that  Ae  would  meet 
him  again  there  at  hla  office  at  3  o'dodc  that 
afternoon,  and  execute  the  neoenary  papas: 
that  plaintiff  did  as  she  requested,  and  got 
chetAc  for  fSOO,  and  met  plaintiff  as  appohit- 
ed,  whereupon  she  refnsed  to  be  bound,  stat 
ing  that  she  had  sold  the  property  to  ant^ 
er  for  $2,000  cash,  end,  refndng  to  pi^  the 
commission,  plaintiff  brought  this  suit 

[11  Hie  testimcmy  further  discloses  that 
Uenlcy  was  ready,  willing,  and  financially 
able  to  buy,  and  would  have  done  sa  bad 
defradant  stood  by  her  contract;  that  the 
usual  and  cnatomary  comndsslon  was  8  per 
cent,  or  $100,  as  allowed  by  the  Jury.  Hits 
case  Is  governed  by  the  law  laid  down  by 
na  in  Birch  v.  HcNauKht,  23  Okl.  634,  101 
Pac.  1049,  where  In  the  syllabus  we  said: 
"To  entitle  McNaught  to  recover,  the  bur- 
den of  proof  was  upon  Mm  to  show  that  he 
had  found  and  produced  a  purchaser 
was  ready,  willing,  and  financially  able  to 
make  the  purchase  of  the  property  at  the 
price,  and  within  the  time,  and  upMi  the 
terms  fixed  by  Birch.**  Thte  for  ib»  reason 
that  such  was  all  the  agent  undertook  to  do. 
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"Hie  general  rule  Is  that,  In  order  for  a 
real  estate  broker  to  be  entitled  to  compoi- 
ftatlon  or  commlsdon,  be  must  bare  vertorm- 
ed  Us  full  duty  towards  bi>  employer,  and 
liave  acoompltabed  all  he  undertook  to  do." 
28  Am.  ft  ^c.  tiaw, 

[1]  We  are  therefore  of  tbe  t^dnion  that 
plalntlfl  la  entitled  to  recorer— tbat  la,  on* 
less  thore  Is  merit  in  defendant's  next  con- 
trition, which  la:  "That  evidence  nowhere 
discloses  that  there  was  ever  any  promise 
or  agreement  opon  the  part  of  the  defoidant 
to  pay  a  commission  of  5  per  cent  The 
plaintiff  himself  makes  no  attempt  to  prove 
that  there  was  socb  an  agreement  Tbe  only 
attempt  to  prove  the  amount  of  compeDsa- 
tlon  to  be  allowed  was  when,  after  the  in- 
structionB  had  he«n  given  to  the  jury,  he 
obtained  leave  to  reopen  the  case,  and  imt 
Mr.  Vance  on  the  stand,  who  testified  that 
tbe  nsoal  and  customary  commission  for  the 
sale  of  real  estate  during  the  month  of 
MArch,  1909.  In  Oklahoma  Cits,  was  S  per 
cent  He  did  not  testify  that  5  per  cent 
was  a  reasonable  commission,  but  only  that 
It  was  the  usual  and  customary  commission." 
All  of  which  is  tme,  and  from  which  de- 
fendant contends  tliat:  "Kven  though  under 
the  pleadings  the  instruction  given  was  per- 
missible^ the  evidence  offered  or  produced  by 
the  plalnUtr  wholly  f&Hs  to  establi^  what  a 
reasonable  commission  Is."  The  instruction 
complained  of  reads:  '"Now  if  tbe  plaintiff 
establidies  this,  as  stated,  he  is  entitled  to 
recover  whatever  you  believe  Is  a  reason- 
able commission  for  his  services  performed 
io  the  matter,  not  to  exceed  the  amount  sued 
for  in  this  case,  to  wit,  $100."  WhUe  the 
bill  of  particulars  declares  upon  an  express 
promise  to  pay  plaintiff  a  6  per  cent  eom- 
mlaslon,  and  the  proof  falla  as  to  that  al- 
legation, yet  as  the  evidence.  Introduced 
withoat  objection,  proves  that  such  a  per 
cent  was  usual  and  customary,  the  pleading 
Is  preBumed  amended  so  as  to  conform  to  the 
proof  and  to  justify  the  instruction.  St 
Paul,  etc.,  Ins.  Co.  v.  Orlflln,  124  Pac.  800. 
That  being  true,  what  we  said  In  Roberts 
V.  Harkham,  26  OU.  887,  109  Pac  127,  dis- 
poses of  this  point:  "It  Is  contended  by 
plaintiff  in  error  that  then  was  no  evidence 
tending  to  establish  the  amount  of  the 
agent's  compensation  by  contract  If  there 
was  evidence  tiding  to  show  an  express  or 
Implied  contract  as  to  the  agency,  and  no 
agreement  as  to  the  amount  of  compensation, 
tbwe  being  evidence  Introduced  wlOiont  ob- 
jection as  to  the  reasonable  or  customary 
value  of  such  compensation,  such  evidence 
would  be  sufficient  to  sustain  the  finding  of 
the  conrt" 

Finding  no  error  in  the  record,  the  judg- 
ment Is  affirmed.  All  the  Justices  ooncnr, 
except  WIIXIAMfi,  J.,  absoit,  and  not  par* 
tldpatlng. 


(86  OU.  no 
BOARD  OF  COTJNTT  COATRS  OF  UN- 
GOLN  GOUNTZ  v.  ROBERTSON. 

(Supreme  Court  of  OUahoma.  March  11, 

1918.) 

fBvUabiu  hy  the  Court.) 

1.  AFFEAL  and  EBBOS  (t  70*)— MOTIOIT  FOB 
JUDGUENT  ON  PUEAOINGB— ENTBT  OF  JUDG- 

A  motion  for  judgment  on  the  pleadings  is 
in  effect  a  general  demurrer,  and  under  section 
6067.  Comp.  Laws  1909,  an  order  denying  tbe 
same  la  appnlable  to  the  Supreme  Court  al- 
though DO  judgment  <m  the  issues  Is  rendered 
tbereon. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  867-378.  386,  411;  Dec. 
Dig.  I  7a*] 

2.  Dbaiks  (I  18*)— DwnioT  asd  Pbosboot- 
ino  Attobnbts  (|  9*)--Coiaa8BionBBS  tob 
Dbainaox  District— Ekplothbiit  or  At- 

TOBNET— AUTHOBITX. 

A  board  of  county  commisalonera  acting 
as  commissioners  for  a  drainage  district  has 
authority  to  employ  attomejs  in  order  to  pros- 
ecute or  defend  tbe  formation  of  aucb  district, 
and  it  is  not  part  of  the  official  duty  of  the 
county  attorney  of  the  county  within  wliicb 
sucb  district  is  located  to  act  as  such. 

[Ed.  Note.— For  other  cases,  see  Dralas, 
Cent  Dig.  §S  11.  13;  Dec.  Dig.  |  18;*  District 
and  Prosecuting  Attorneys,  Cent  Dig.  {|  36, 
37;  Dec  Dig.T»-'] 

3.  CouNTiBB  ({  204*)— Dbainaoe  Distbict— 
Cuius— AixowAncB— Review  bt  Cocntt 

COMMISaiONKBS. 

Tbe  board  of  county  commissioners  as 
sQch  has  no  authority  or  jurisdiction  to  re- 
audit  and  disallow  a  legal  claim  previously  au- 
dited and  allowed  by  sudi  board  wbDe  acting 
as  drainage  commissioners  In  the  formatiim  ol 
a  drainage  district 

[Ed.  Note.— l<'or  other  cases,  see  Counties, 
Cent  Dig.  U  312,  816-321,  837;  Dec.  Dig.  | 
204.*] 

Error  from  District  Conit,  Lincoln  Coun- 
ty; Cbaa.  B.  Wilson,  Jr.,  Judge. 

Proceeding  by  J.  B.  A.  Robertson  for  the 
allowance  of  his  account  as  attorney  for  a 
drainage  district  In  Lincoln  County.  A  mo- 
tion for  a  judgment  on  the  pleadings  by 
Robertson  having  been  denied,  tbe  Board  of 
County  Commissioners  brings  error,  and  Rob- 
ertson alleges  cross-errors.  Reversed  and  re- 
manded. 

Dale  &  Blerer,  of  Guthrie,  and  W.  L.  John- 
son, of  Chandler,  for  plaintiff  In  error.  J. 
B,  A.  Rol>ertson,  of  Oklahoma  City,  pro  se. 

DUNN,  J.  This  case  presents  error  from 
tbe  district  court  of  Lincoln  county,  and 
arises  out  of  the  employment  by  the  board  of 
county  commissioners,  acting  as  commission- 
ers for  the  Deep  Fork  drainage  district  lo- 
cated In  that  county,  of  J,  B.  A.  Robertson, 
Esq.,  defendant  in  error,  as  its  attorney.  In 
the  organization  and  litigation  growing  out 
of  the  creation  of  that  district  The  record 
discloses  that  on  August  12,  1910,  defendant 
in  error  presented  to  the  said  board  of  coun- 
ty commissioners  so  acting  the  following  ap- 
plication: "To  the  Honorable  Board  of  Coun- 
ty CiHnmis8i<mers  of  Lincoln  County,  Okla- 
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boma — Gentlemen:  I  hereby  make  applica- 
tion to  your  honorable  board  to  be  employed 
by  you  as  counsel  tor  the  legal  work  to  be 
done  and  required  In  the  ao-calied  Deep  Fork 
drainage  district,  aald  employment  to  be 
made  by  virtue  and  authority  of  the  drainage 
law  of  the  state,  and  paid  for  as  provided  by 
law  and  the  estimate  of  the  viewers  filed  In 
the  office  of  the  county  clerk;  the  value  of 
said  service  to  be  fixed  by  you  In  accordance 
to  the  amount  and  value  of  services  perform- 
ed. Kespectfxilly  submitted,  J.  B.  A.  Robert- 
son." 

Whereupon  the  said  board,  taking  action 
thereon,  unanimously  passed  the  following 
resolution:  "WhereaB,  by  virtue  of  the  con- 
templated public  improvement  about  to  be 
.made  in  Lincoln  county,  Oklahoma,  common- 
ly known  as  the  I>eep  Fork  drainage  ditch, 
and  the  other  supplementary  ditches  thereto, 
ttiere  is  absolute  need  of  legal  advice  and  as- 
sistance In  addition  to  the  county  attorney, 
the  work  entailing  more  labor  than  one  man 
can  do  and  perform,  and  this  board,  the  coun- 
ty clerk,  the  county  surveyor  and  engineer 
and  other  interested  parties  needing  the  con- 
stant advice  on  the  many  questions  arising 
by  reason  of  the  Improvements  aforesaid; 
and  whereas,  great  damage  will  be  done  to 
the  Interested  parties  in  said  drainage  dis- 
trict if  the  work  is  not  properly  done  and  the 
various  interests  of  the  county  and  the  In- 
dividuals properly  protected ;  and  whereas, 
said  service  will  require  the  entire  time  of  at 
least  one  competent  attorney  in  addition  to 
the  county  attorney;  whereas,  Mr.  J.  B.  A. 
Robertson  has  made  application  to  this  board 
to  be  employed  as  such  attorney  and  he  be- 
ing a  competent  attorney  and- not  disqualified 
In  any  way:  Therefore,  be  it  resolved  by  the 
board  of  county  commissioners  of  Lincoln 
county,  Oklahoma,  in  session  assembled  this 
13th  day  of  August,  1910,  that  the  proposi- 
tion of  employment  made  by  said  J.  B.  A. 
Robertson  to  this  board  this  day  be  and  the 
same  Is  hereby  accepted;  and  he  Is  hereby 
employed  by  the  board  as  assistant  to  the 
county  attorney  for  the  aforesaid  purpose, 
I.  e.,  to  advise  tliis  board,  the  county  officers 
having  duties  to  perform  by  virtue  of  said 
proposed  Deep  Fork  drainage  district  and  to 
appear  In  any  and  all  courts  and  to  prepare 
and  file  all  necessary  suits  and  to  answer 
and  defend  any  and  all  suits  and  to  prepare 
all  necessary  papers  and  to  do  and  perform 
fully  all  the  duties  pertaining  to  his  said 
office  as  attorney  in  such  matter  in  conjunc- 
tion with  the  county  attorney  or  by  himself 
alone  as  may  be  necessary  to  facilitate  the 
said  work,  and  he  Is  hereby  authorized  to 
proceed  at  once  to  the  discharge  of  his  duties 
as  such  attorney  and  his  ."wrvices  shall  be 
paid  out  of  the  special  assessment  (as  provid- 
ed by  law)  in  said  public  Improvement  and  to 
be  In  such  sum  as  the  amount  and  character 
of  his  said  services  shall  be  worth." 

Thereafter,  and  on  January  6,  Iftll,  the 
question,  of  .thd.aiuovnt  o£  fees  .earned  ancl 


due  to  the  said  attorney  for  the  said  onploy- 
ment  came  before  the  said  board  of  drainage 
commissioners  for  action,  and  the  following 
agreement  or  account  stated  was  entered  into 
between  them: 

"In  the  matter  of  compensation  of  attorney 
for  Deep  Fork  drainage  district  No.  1,  agree- 
ment as  to  fees  due  attorney:  Whereas,  this 

board  by  resolution,  passed  on  the  day 

of  ,  1910,  employed  J.  B.  A.  Robertson 

as  attorney  for  Deep  Fork  drainage  district 
No.  1,  lincoln  county ;  and,  whereas,  said 
attorney  at  once  entered  upon  the  discharge 
of  his  duties  as  such  attorney  and  has  In 
a  manner  satisfactory  to  the  board  and  the 
best  interests  of  the  said  district  discharged 
all  the  duties  of  his  said  office ;  and,  where- 
as, the  term  of  all  members  of  the  board  are 
about  to  ex[dre  and  it  is  necessary  that  the 
compensation  of  the  said  attorney  be  fixed  by 
this  board  before  the  end  of  the  official  year ; 
and,  whereas,  It  is  within  the  personal  knowl- 
edge of  all  the  members  of  this  board  that 
said  attorney  has  appeared  In  the  federal 
court  for  the  Western  district  of  Oklahoma, 
In  three  railway  injunction  cases,  and  has 
made  appearance  In  the  Circuit  Court  of  Ap- 
peals of  tiie  United  States,  at  St  Louis.  In 
the  three  appealed  cases  by  the  said  railways, 
and  has  tried  about  fifty  cases  before  this 
board  and  several  In  the  district  court,  in- 
cluding one  appealed  from  this  board  in  the 
matter  of  Issuance  of  county  warrants,  and 
has  prepared  copy  for  the  issue  of  bonds  al- 
ready printed  and  has  proof  read  the  same, 
and  has  corresponded  with  Iwnd  buyers  and 
contractors  at  his  own  expense,  and  has  at 
all  times  since  his  said  employment  been  con- 
stantly employed  In  and  about  the  proposed 
Improvement  and  has  advised  this  board 
since  his  said  employment  at  all  times  con- 
cerning the  said  improvement ;  and,  whereas, 
said  Improvement  required  various  trips  to 
the  capital  of  the  state  for  consultation  with 
the  State  Treasurer  and  the  Commissioners 
of  the  School  Land  Office,  as  well  as  the  Gov- 
ernor and  members  of  the  state  Legislature 
relative  to  the  payments  of  the  assessments 
against  the  school  lands  embraced  In  said 
district,  and  said  attorney  has  done  and  per- 
formed the  preliminary  work  looking  to  the 
Introduction  and  passage  of  a  bill  appropri- 
ating the  said  assessments  due  in  money; 
and  whereas,  the  said  Improvement  being  a 
gigantic  undertaking  entailing  an  estimated 
cost  of  over  $800,000.00  and  practically  all 
the  time  of  the  said  attorney  has  been  taken 
up  with  the  said  work,  the  same  entailiuK 
great  worry,  effort  and  energy  on  his  part: 
It  Is  therefore  agreed  by  the  parties  hereto 
that  the  said  J.  B.  A.  Robertson,  as  such  at- 
torney, shall  have  and  receive  as  and  for  his 
full  compensation  (including  retainer  fee  for 
the  entire  work)  up  to  January  1,  1911,  the 
sum  of  five  thousand  dollars  to  be  paid  oat 
of  the  Bsseftsraents  levied  against  the  pr(q}er- 
ty  in  said  Deep  Fork  drainage  district  Na  1, 
LloGoin  county,  Oklahoma,  this  to  be  the  ad- 
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dltfon  to  tbe  sum  of  aeventy-flTe  dollars  due 
the  conn^  for  <^ce  rent  £rom  Ute  said  J.  B. 
A.  Robertson.  Witness  our  hand  tbto  0th 
day  of  January,  1911.  George  F.  Clark. 
Clialrman,  R.  A.  Morrow. 

**I  certify  tbat  Judge  Robertson  did  to 
tbe  best  of  my  knowledge  perform  aavicea 
claimed  bat  am  not  In  a  ]>odtion  to  say 
what  said  8erTl<^  are  worth.  Jacob  Am- 
berg. 

"I  accept  the  above  sum  In  fall  settlement 
up  to  January  1,  1911.  J.  B.  A  Robertson, 
Attorney  for  Deep  Fork  Drainage  District 
No.  1." 

Subsequently  the  personnel  of  the  board 
of  county  commissioners  changed,  and,  on 
defendant  In  error  filing  his  approved  ac- 
count properly  verlSed  before  It  for  allow- 
ance. It  was  disallowed,  and  an  appeal  was 
prosecuted  to  the  district  court  On  coming 
on  for  hearing  before  the  said  court,  defend- 
aht  In  error  filed  a  motion  for  judgment  on 
the  pleadings,  which,  after  consideration  by 
tbe  court,  was  denied.  On  the  approval  of 
the  account  by  the  said  drainage  board 
which  made  the  contract,  a  number  of  pri- 
vate citizens  petitioned  the  county  attorney 
to  take  an  appeal  from  its  action  to  the  dis- 
trict court,  which  was  attempted  to  be  done, 
but  wblch  appeal  in  the  district  court  was 
dismissed,  from  which  action  the  county  at- 
torney appealed  to  this  court,  which,  how- 
ever, after  Its  lodgment  here,  he  filed  motion 
to  dismiss,  thereby  disposing  of  that  branch 
of  the  case.  From  the  action  taken  by  the 
court  in  denying  his  motion  for  judgment 
on  the  pleadings,  defendant  In  error  filed  a 
cross-petition  In  error,  and  Insists  here  that 
the  said  motion  should  have  been  su stained. 
The  cases  In  the  district:  court  were  consol- 
idated and  are  argued  and  briefed  together 
in  this  court 

Three  propositions  are  urged  against  the 
allowance  of  the  judgment  asked  for  by  de- 
fendant In  error :  First,  that  an  appeal  does 
not  lie  from  th&  order  denying  the  motion 
for  judgment  on  the  pleadings ;  second,  that 
the  board  of  county  commissioners  acting  as. 
commissioners  for  the  drainage  district  lack- 
ed the  authority  to  make  the  employmmt; 
third,  that  if  possessed  of  the  authority,  the 
Amount  allowed  was  excessive. 

[1]  Considering  these  objections  In  the  or- 
der named,  this  court,  following  the  Supreme 
Court  of  Kansas,  has  held.  In  the  case  of 
Cobb  V.  Wm.  Keneflck  Co.,  23  Okl.  440.  100 
Pac.  545,  that  a  motion  for  judgment  on  the 
pleadings,  although  unknown  to  the  Code, 
Is  a  common  and  permissible  practice  and  Is 
in  effect  a  demurrer.  Section  6067,  Comp. 
TjSws  1909,  provides  that  "the  Supreme  Court 
may  also  reverse,  vacate  or  modify  any  of 
the  following  orders  of  tbe  district  court  or 
a  judge  thereof:  First  •  •  ♦  which 
•  ♦  *  sustains  or  overrules  a  demurrer." 
•And  that  snch  order  Is  appealable  although 
ao  flnal  Jodgmoit  i»  feadered  tferereon,  Me 


Bnrdlck  New  Trials  and  Appeals,  S  163; 
United  States  Express  Co.  v.  Stat^  125  Pac. 
449;  Bartholomew  v.  Quthrle.  71  Kan.  7<^. 
81  Pac.  401.  In  the  case  last  <4ted  it  Is  held 
on  this  Identical  section  of  the  Kansas  stat- 
ute that  error  would  lie  to.  the  Supr^e 
Court  from  a  decision  of  the  district  court 
wblch  sustained  or  overruled  a  demurrer, 
even  when  no  judgm^t  on  the  Issues  was 
rendered.  Under  these  circumstances,  the 
motion  of  plaiotUf  In  error  to  dismiss  the 
appeal  of  defendant  In  error  must  fall. 

[2]  The  insistence  that  It  was  tbe  official 
duty  of  the  county  attorney  of  tbe  county 
to  serve  as  the  attorney  of  the  board  of 
drainage  commissions  arises  from  a  mis- 
conception of  both  the  scope  of  his  duties  as 
laid  down  and  provided  for  by  the  statute 
and  also  from  the  character  and  nature  of 
the  said  board.  Under  the  drainage  act  and 
Its  amendments  (chapter  32  of  Comp.  Laws 
1900,  and  chapter  79,  Sess.  Laws  1910),  a 
drainage  district  Is  a  separate,  independent, 
and  distinct  entity  from  the  county  itselt 
It  Is  not  brought  into  existence  or  created 
for  the  purpose  of  either  county,  township, 
or  any  other  species  of  municipal  govern- 
ment It  presents  merely  a  voluntary  or  In- 
voluntary association  of  a  number  of  peopl<^ 
whose  lands  lie  within  a  certain  drainage 
belt  under  which  certain  Improvements  are 
made  which  increase  the  utility  and  value 
of  the  lands  therein,  and  which  Is  recognized 
and  controlled  by  the  statutes  of  the  state 
for  tbe  reason  that  It  conduces  to  the  gen- 
eral welfare  of  the  people  of  the  county  or 
of  the  state.  The  people  primarily  interest- 
ed In  the  project  are  always  those  whose 
lands  are  benefited  or  damaged  and  who 
either  pay  for  tbe  benefits  or  receive  pay 
for  the  damages.  The  statute  fixing  the  du- 
ties of  the  county  attorney  relates  In  no 
particular  whatsoever  to  such  a  project  as 
this,  and  he  Is  neither  elected  nor  paid  by 
the  county  to  devote  his  time  and  attention 
tv  prosecuting  or  defending  the  necessary 
legal  details  essential  to  the  proper  forma- 
tion of  such  district  Moreover,  in  the  pres- 
ent  case  the  agreement  entered  Into  with 
defendant  In  error  and  tbe  board  of  drain- 
age commissioners  shows  that  the  services 
contemplated  and  required  to  be  performed 
were  not  only  In  the  courts  held  within  Lin- 
coln county,  but  that  his  duties  carried  him 
to  the  capital  of  tbe  state,  to  tbe  federal 
courts  within  the  state,  and  the  federal  Cir- 
cuit Court  at  St.  Louis,  all  of  which  em- 
ployment was  manifestly  beyond  the  oflldal 
duty  of  the  county  attorney  to  perform.  Un- 
der these  drcumstances  tlie  employment  of 
defendant  In  error  by  the  board  of  county 
t:ommis8ionerg  acting  as  commissioners  for 
the  dralni^  district  was  In  oar  Judgment 
a  valid  and  legal  diai^  agaUist'  ttie  said 
district  ■  ..  ■ 

[S]  We  next  ccHue  to  the' ptoposltion  Uiat 
the  amotmt  of  the  fee  allowed  Vy  Oi*  dratn- 
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age  commissioners  was  In  excess  of  the  val- 
ae  of  the  services,  and  that  the  board  of 
ooonty  commlssloDers  acting  as  the  commis- 
sioners for  the  county,  or  the  district  court 
on  the  ai4>eal  from  the  disallowance  of  the 
agreed  .price  when  presented  to  the  said 
county  commissioners,  could  revise  and  had 
Jnris^ction  and  authority  to  determine  the 
amount  thereof.  This  contention  Ig  likewise 
in  our  Judgment  predicated  upon  a  failure 
to  propMly  understand  Oxe  nature  of  the 
board  of  drainage  commissioners,  and  grows 
out  of  the  tact  that,  under  the  provldons  of 
the  drainage  act  of  Oklahoma,  tt  hAppeoB 
that  the  auditing  board  of  the  coun^,  to 
wit,  the  board  of  county  ctHumtesloners,  Is 
made  the  commissioners  of  the  drainage  dls* 
trict  Acts  similar  to  the  one  here  under 
constraction  are  conbiined  in  a  great  many 
of  the  states,  and  durermt  bodies  are  mOexA- 
ed  as  commlsslwera  to  organUse  drainage 
districts.  For  instance,  in  North  Dakota, 
three  freeholdws  are  selected  by  ttie  board 
of  connty  commissioners  to  act  as  the  board 
of  drainage  commls8iQn«&  BeT.  Codes  of 
North  Dakota  IfiOS,  I  1H&  In  lUInols,  vn- 
Het  difffflent  proceedings,  the  commlsedoners 
of  highway  of  each  township  are  drftliiage 
commlBslonerB.  Rer.  Stats,  of  lUinoAs  1908, 
c.  48.  i  75.  And  under  section  129,  Id.,  the 
eommlsslonera  are  elected  by  the  landowners 
witiiin  tiie  district.  In  Uissouri  a  board  of 
snpervlmrs  are  likewise  elected.  2  Bev. 
8tat&  Missouri  1909,  |  SOOT.  In  Indiana  Uie 
drainage  commiasloner  is  appointed  by  the 
hoard  of  county  e<Hnmi8rioners.  Ber.  Stats, 
of  Indiana  1897,  |  6844.  In  Wisconsin,  after 
the  OTganlaation  of  the  district  by  Ae  court 
Id  whidb  the  petition  is  filed,  the  court  ap- 
points ttiree  eompetoit  persons  to  act  as 
commissioners.  Wlsconidn  Stats.  1911,  | 
1379i  In  California,  the  board  of  supervia- 
ors  of  the  county  wherein  the  district  lies 
appoints  three  pawns  to  serre  as  trustees. 
6  Gen.  Laws  of  California,  p.  870.  In  Ne- 
braska, after  tike  OTganlaitlon  of  the  dis- 
trict by  the  court  on  petition  filed,  the  own- 
ers of  the  real  estate  th»ein  elect  a  board 
of  five  Bupwvisors  to  conduct  Its  affairs. 
Cobbey's  Ann.  Stats,  of  Nebraska  1911,  S 
5560. 

The  duties  of  all  of  these  different  hoards 
are  Ttrtnally  the  same  ai  the  duties  of  the 
board  of  coun^  commissioners  acting  as  sufdi 
draWge  commissioners  under  the  Oklahoma 
drainage  act  They  are  set  forth  in  section 
3045,  Comp.  Laws  1900,  as  follows:  "Said 
commisBfamers  shall  have  exclusive  jurisdic- 
tion to  hear  and  determine  all  ccmtests  and 
objections  to  the  oreatlon  of  sutA  dlstrld:  and 
all  matters  pertaining  to  the  same,  and  said 
commissioners  shall  Itave  exclusive  jurlsdlc^ 
tlon  in  all  subsequent  proceedings  of  the  dis- 
trict when  organized  except  as  hereinafter 
provided,  and  may  adjourn  hearing  on  any 
matter  connected  therewith  from  day  to  day. 
and  aU  judgmoitB  rendered  by  said  commis- 


sioners in  relation  thereto  shall  be  final,  ex- 
cept as  herein  otherwise  provided.  The  term 
'commissloaer'  as  used  in  this  act,  shall  mean 
the  hoard  of  county  commisslonera"  SectioD 
3054,  Id.,  as  amended  by  section  6,  c  7^. 
Sess.  Laws  1910,  provides  for  the  m^bod  of 
payment  of  the  crate  incident  to  the  organi- 
zation of  the  district,  and  reads  as  follows: 
"No  assessment  shall  be  made  tor  the  hentft 
to  any  land  upon  any  oth^  principle  than 
that  of  such  benefits  derived,  and  allttwas- 
sessments  shall  be  made  on  the  baais  of  ben- 
eflte  accorded  by  reason  of  the  oomAmetioB 
of  the  Improvement  and  of  giving  on  outlet 
for  drainage,  and  the  various  tracts  indnded 
in  the  whole  acreage  benefited,  in  proportion 
to  the  benefits  to  each  tract  aoeorded.  In 
estimating  damages  the  viewers  and  eommls- 
slonera shall  take  into  consideration  the  land 
and  drains  appziqndated  and  Qie  direction  of 
the  drain  across  the  land.  The  estimate  for 
location  expenses  shall  iDdnde  the  amount  of 
costs  reported  by  the  viewers,  and  reason- 
able provision  for  pn^ierly  Inspecting  and  re- 
ceiving the  work,  and  all  fees  at  oaicos,  as 
herein  provided,  including  making  of  recosd 
and  executing  all  orders  and  processes  of  the 
commissioners,  together  with  the  fees  of 
clttlUt  engineers  and  other  eqierts,  and  the 
fees  tor  all  publlcatl(»is  required  hy  this  acL' 
It  is  the  fftct  that  in  Oklahoma  tlie  board 
of  county  commissioners  have  been  made  the 
drainage  commissioners  which  has  produced 
tile  confusion.  If  some  other  body  had  been 
selected  to  perform  Uie  duties  of  the  drain- 
er commlsslonerB  as  In  the  states  above  re- 
ferred to,  the  agreed  or  stated  account  ou 
coming  to  the  board  of  -county  commissioners 
for  allowance  would  have  and  should  have 
been  without  questfim  allowed,  and  warrant 
issaed  therefw.  With  the  amount  of  tlie 
bill  presoited,  the  board  of  county  commis- 
sioners as  sadi  had  absolutely  no  Jurisdic- 
tion and  no  authority.  Ite  sole  duty  was  to 
ascertain  whether  It  has  he«Q  properly  al- 
lowed by  the  drainage  commissioners  and 
was  properly  presented  to  it,  and,  wtum  tt 
had  d(me  this,  the  balance  of  its  duty  was 
[lurely  ministerial,  and  defendant  in  emn' 
would  have  been  entitled  to  a  writ  ot  man- 
damus compelling  Ite  auditing  and  aUowaneo. 
Tlie  claim  presented  did  not  create  an  In- 
debtedness of  the  connty,  but  was  an  Indebt- 
edness incurred  by  the  drainage  district  and 
was  due  and  owing  by  it ;  the  county  tempo- 
rarily advandng  the  necessary  funds  to  sta- 
ble the  parties  interested  in  such  district  to 
create  the  same.  Section  3064,  Comp,  Laws 
1900.  This  same  question  antears  to  have 
arisen  both  in  Illinois  and  North  Dakota, 
whose  acte  are  In  many  particulars  similar 
to  the  one  in  this  8tat&  The  Snpr^ne  Court 
of  Illinois,  in  the  case  of  Vandalla  Drainage 
District  V.  Butchlns,  234  111.  31,  84  N.  E.  715. 
disposing  of  this  proposition,  said:  "A  fair 
construction  of  this  act  requires  that  in  its 
practical  enforcement  such  incidental  expeus- 
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m  am  atttwiieys',  engineers*,  siirreybrs',  and 
eunmlBslonerB'  fees  mnit  ba  IncnrjM  In  ttaa 
Aecessary  preliminaiy  woA  beCova  tha  aa- 
acwmiait  te  vread  or  UirieA,  but  must  be  In- 
<3Qded  In  the  orlglinU  esttmate  and  paid  out 
of  the  (Olglnal  aaBeaament" 

Tbe  Sopreme  Conit  oC  North  Dakota,  In 
the  caae  of  Brldowo  et  al.  t.  Caw  Ooonty  et 
aL,  11  N.  D.  4M,  92  N.  W.  SO,  aiMi  **Nel- 
tber  do  we  And  Oat  ehargeatornaanthifflxed 
Itema  were  Included  In  the  coat  of  the  drain, 
aa  aliased  by  appellanta.  The  items  objected 
to  are  bridges,  attorn^*  fees,  IntMest.  Ind- 
dmtal  expraises,  pablishlng  notices,  clerks* 
fees,  office  rent,  fomiture,  printing,  books, 
and  soppUes.  It  to  patent  that  a  work  of 
the  magnitude  of  tfate  ditch  might  very  prop- 
erly IhTolTe  expenditures  soch  as  are  object* 
ed  to.  It  was  plainly  the  Intentloa  of  tbe 
L^ialatare  to  prorlde  for  ttie  aUowance  and 
Indnsion  of  all  Itona  of  expense  whldi  would 
feiily  contribute  to  the  estabUshmeot,  oon- 
■traction,  and  maintenance  of  draloa — a 
oonrse  whidi  la  abaolntdy  necessary  nnda 
any  iwactteal  drainage  law.  Drains  cannot 
be  constructed  unices  funds  are  provided  to 
pay  such  expenses  as  properly  enter  into 
their  construction,  and  no  otber  source  exists 
for  (Mainii^  funds  than  asseeameDts  of  boi- 
eflts.  Section  1466,  Ber.  Codes,  provides  that 
the  cost  of  the  drain  sball  include  all  the  ex- 
pense of  locating  and  eBtabUsblng  tbe  seme, 
ln<dndlng  the  cost  of  the  right  of  way,  the 
drain  commissioners'  fees,  cost  oC  surreyt 
cost  of  building  bridges  and  cuW^ts,  Interest 
on  warrants  lasued  or  to  be  Issued,  amount 
of  tbe  contracts,  and  'all  other  expenses.' 
This  section  to  broad  oiough  to  Include  all 
of  tbe  itema  to  wblcb  aM>eUant8  object,  and 
all  of  whldk  we  find  contributed  to  the  estab- 
lishment  and  construction  of  the  drain,  and 
were  therefore  legitimate  charges  to  be  con- 
tracted for  and  allowed  by  the  board  la  the 
exercise  of  a  sound  and  reasonable  discre- 
tion. Whether  the  stuns  allowed  la  each  in- 
stance were  correct,  we  need  not  Inquire^ 
Tbey  met  the  approval  of  the  tribunal  creat- 
ed by  tow  to  pass  upon  them.  The  board 
acted  wltbln  Its  Jurisdiction  la  making  the 
allowances,  and  there  to  bo  claim  that  they 
acted  fraudulently.  That  the  Items  were 
proper  expenditures  cannot  be  doubted.  See 
Butler  T.  City  of  Toledo.  6  Ohio  St  22S.  It 
hardly  need  be  said  tbat  the  authority  of 
drainage  boards  Is  not  arbitrary  or  unlimit- 
ed, and  that  landowners  and  others  Interest- 
ed are  not  remediless  against  usurpations  of 
Jnrtodlctlon.  Tbef  may  Invoke  tbe  same  rem- 
edies against  attempted  usurpations  of  au- 
thority as  are  avaltoble  as  against  other  In- 
ferior boards  acting  in  excess  of  their  Juris- 
diction.'' 

There  to  no  claim  In  tbe  case  at  bar  that 
there  was  any  irr^larlty  or  fraud  entering 
into  the  presentation  or  allowance  of  the 
claim  here  In  qnestlon.  Under  these  circa m^- 


staaces,  the  motion  tor  Judgment  on  tbe 
pleadings  should  have  been  sustained,  and 
the  case  -to  remanded  to  the  district  court 
wlUi  aotborlty  to  proceed  aa  provided  Cor  in 
section  1694,  Oomp.  Laws  1909,  to  render 
Judgment  or  to  retnm  tbe  claim  to  the  board 
wlUi  an  ordw  to  proceed,  requiring  it  to  al- 
low the  claim  in  accordance  with  tow. 

HATES,  a  J.,  and  TCBNBB  and  KANE, 
JJ.,  concur.  WIIiLIAMS,  J.,  not  partldpat-. 
Ing, 

(SS  Okl.  738) 

In  re  BOARD  OF  EDUCATION  OF  OITI  OF 
FERRY. 

(Supreme  Conrt  of  Oklahoma.    IfarA  11, 

1913.) 

(Syltabut  by  tJie  OourK) 

1.  JnPGMENT  (I  675*)— Res  JVDIOATA— PAB- 
TIX8 — iKTEBVannOIT. 

The  owner  of  sevenU  JudKinenU  agalort  o 
board  of  edocatlim  to  not  concladed.by  a  judg- 
ment against  their  validity  In  a  suit  by  the 
board  agahist  Its  treasarer  to  mandamus  him 
to  pay  certain  iadgmeota,  in  which  said  suit 
tbe  .dormani^  ta  the  judgments  soaicbt  to  -be 
ooDCIuded  was  directly  Involved,  althoafch  the 
owner  of  taid  Judgments  employed  couasel  in 
tbat  anit,  and  urged  their  validity,  and  as- 
samed  the  conduct  of  and  actually  engaged  Id 
said  suit 

[£d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1190,  1191,  1194;  Dec  Dig.  if 

2.  Ijhitatioii  or  Acnons  (|  10*)--AaBEE- 

MXNT  TO  WaIVB-^ESTOPPKL. 

Where  .public  property  of  a  board  of  edu- 
cation' canaot  be  setoed  on  execution,  and  the 
board  enters  into  a  valid  agreement  with  Judg- 
ment creditors  to  apply  tbe  judgment  fund  to 
Jndgmnta  in  order  of  entry  and  complies  there- 
with, it  csnnot,  after  the  ezpiratioa  of  tbe 
statutory  period  when  a  Judgment  becomes 
dormant  for  failure  to  Issue  execution,  plead 
the  Btatote  of  limitations  as  a  bar  to  those 
Judgments  not  yet  reached  for  payment  under 
the  agreement  The  board  of  educatioa  to 
estopped  both  on  tbe  contract  and  on  tiie 
(round  of  eguitabto  estoppeL 

[Ed.  Note.— For  otiier  cases,  see  Umltatioa 
of  Actions,  Cent.  Dig.  H  Dee.  Dig.  | 

IR*] 

Error  trom  District  Court,  Noble  County ; 
Wm.  Bowles,  Judge. 

Proceeding  by  tbe  Board  of  Education  of 
the  Cily  of  Perry  to  fund  certain  Judgment 
indebtedness  of  the  board  and  to  determine 
tbe  validity  of  certain  of  tbe  Judgments,  In 
which  J.  B.  Beadles  and  others,  own«'s  of 
certain  of  the  Judgments,  intervened.  From 
a  decree  dectorlng  the  Judgments  void,  and 
not  a  legal  indebtedness  against  the  board. 
Beadles  brings  error.  Reversed  and  re- 
manded. 

Devereux  ft  Blldreth  and  Dale.  Blerw  ft 
Hegler,  all  of  Outhri^  for  ptolntUT  In  amoi 
H.  B.  St  Ctolr  and  H.  A.  Johnson,  both  of 
Perry,  for  defendant  in  error. 

TURNER.  J.  On  June  8. 1910,  "tbe  bpard 
of  education  of  the  dty  of  Perry  of  the  state 
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of  Oklaboma,"  a  corporation,  commenced 
proceedings  in  the  district  court  of  Noble 
county,  the  object  of  wliich  was  to  fund  cer- 
tain Jndgments  outstanding  against  the  board 
by  an  issue  of  n^tlable  coupon  bonds  pur- 
suant to  section  25  of  the  Schedule  to  the 
Constltutton,  and  an  act  entitled  **An  act  to 
enable  counties,  municipal  corporations  and 
boards  of  education  of  any  city  or  school 
districts  to  refund  th^  ind^tedness,  ap* 
proTed  Harch  U.  1905."  Laws  1905,  c  9, 
art  &  The  petition  set  forth  a  list  of  its 
outstanding  Judgment  indebtedness  accrtied 
prior  to  November  Id,  1907,  marked  "Exhibit 
A,"  which  is  admitted  to  be  valid;  also  a  list 
of  Judgments  marked  "Exhibit  B,"  rendered 
and  entered  against  the  board  prior  to  that 
time,  whUA  It  alleged  were  dormant,  and 
constituted  no  part  of  the  Judgment  indebted- 
ness of  the  board,  for  the  reason  that  the 
same  had  been  rendered  and  entered  more 
than  six  years  prior  to  said  date  and  had 
not  been  revived,  and  for  the  further  rea- 
son that  no  process  had  Issued  to  enfiwce 
the  payment  of  the  same. 

The  petition,  among  other  Hili^,  son^t  to 
have  the  validity  of  said  Judgment  Indebted- 
ness determined,  and  alleged  that  an  arrange- 
ment had  beoi  made  with  all  valid  Judgment 
holders  for  funding  the  same  at  par  and  ac- 
crued Interest  with  the  funding  bonds  of 
the  school  district;  that,  by  iwior  resolution 
of  said  board,  said  bonds  had  beoi  duly  au- 
ttaorised  and  directed  to  Issue  upon  the  ad- 
judication and  approval  of  the  conrt;  that 
the  form  of  bonds  and  interest  coupons  had 
been  prescribed,  and  due  prortol<m  made  for 
the  necessary  tax  to  pay  said  interest  when 
due,  and  to  provide  a  sinking  fund  to  pay 
said  bonds  at  maturity,  and  prayed  that  the 
amount  of  the  valid  Judgment  indebtedness 
ontstandlng  against  said  board  be  determin- 
ed by  the  court,  and  that  the  board  be  or- 
dered to  Issue,  etc.  Thereafter  came  J.  B. 
Beadles,  L.  N,  Beadles,  partners  as  J.  B. 
Beadles  &  Bona,  and,  la  effect,  alleged  them- 
selves to  be  the  owners  and  assignees  of  16 
of  the  26  Jndgments  set  forth  in  Exhibit  B, 
and  by  answer  put  In  issue  the  validity  of 
said  judgments,  and  alleged  that  for  certain 
reasons  the  board  was  estopped  to  assert 
their  dormancy.  Like  answers  were  filed 
by  the  owners  of  the  remaining  Judgments 
set  forth  In  said  exhibit  After  reply.  In 
effect,  that  said  Beadles  were  estopped  to 
assert  the  validity  of  said  Judgments,  and 
that  the  other  Jndgments  were  barred  by  the 
statute  of  limitations,  there  was  trial  to  the 
court  and  Judgment  for  the  board  declaring 
said  Judgments  and  each  of  them  "void  and 
dormant,  and  no  legal  indebtedness  against 
said  board.'*  The  Beadles  alone  bring  the 
ease  here. 

The  sole  question  Involved  is  the  dormancy 
of  their  Judgments.  The  record  discloses 
that,  being  pressed  by  Judgment  creditors, 
the  board  met  July  14, 1889,  wh^  as  shown 


by  its  minutes;  "Tbn  matter  of  pAyliif  off 
Judgmoits  pro  rata  and  bmding  was  refer- 
red to  finance  committee,  and  tbey  to  confa 
with  Attorn^  Quick  and  report  at  next  meet- 
ing." On  June  4.  1900,  It  was :  "Moved  that 
Treasurer  Todd  is  reqoeated.  to  psy 

out  mon^  pro  rata^money  now  beU  tKF 
hint-pro  rata,  on  JndgmoitB  against  the 
district  Motion  received  no  second.  On  mo- 
tion tiie  matter  was  referred  to  finance  com- 
mittee and  Attorney  QoldE."  On  Jnly  6, 
1900:  "On  motion.  Treasurer  Todd  was  re- 
qoested  to  hold  the  mon^  now  In  bis  hands 
belonging  to  the  district  as  a  Jndgmoit  fond 
until  furtber  directed  by  the  hoard.  On  mo- 
tion tike  attwnev  for  the  board  was  Instruct- 
ed  to  defend  all  cases  whoce  there  is  any 
doubt  as  to  the  legality  of  their  claim."  And 
on  November  5, 1900:  "Letter  read  by  aecre- 
tery  flrom  B.  J.  Edwards,  of  Oklalioraa  Oty. 
this  territory^  rogarding  tiie  paymoat  of  Judg- 
ment against  this  district  in  order  of  their 
rendititm.  Bald  Edwards  writes  botk  as  an 
attorney  and  as  bolder  of  about  Mteen  tbtm- 
sand  doUars  of  the  Judgmait  against  the 
board.  Mr.  Beadles  hft'dW  five  six  tiuMi- 
sand  dcrtlars  representa  with  him  alxrat  Omr- 
flftlu  of  the  Judgment  indebtecbiess.  Tbty 
agree  upon  the  plan.  Plan  propoaed  by  let- 
ter discussed.  It  being  perfectly  fair  and 
reasonable  it  was  moved  and  seconded  tint 
this  board  acquaint  Mr.  Todd;  txmsumr  of 
this  school  district,  with  their  dealiv  to  pro* 
ceed  after  the  plan  already  mmtlcHMd,  name- 
ly, paying  Judgmwt  ind^tedness  in  the  «^ 
der  of  their  rendition,  as  the  (mly  inactical 
way  to  wipe  out  the  total  debt  in  the  near 
future.  Motion  carried."  Thereafter  Mr. 
To6d  wrote  thus:  "To  the  Judgment  Cred- 
itors of  the  Sdiool  District  52,  Board  of  Edu- 
cation of  the  City  of  Perry,  Oklahoma:  I, 
as  treasurer,  throucfh  the  advice  and  consent 
of  the  board  of  education,  have  formulated 
the  following  plan  to  liquidate  the  Judgment 
Indebtedness  of  said  school  district  All  cred- 
itors who  are  conversant  with  the  facts  know 
that  on  October  Srd.  1894,  the  school  district 
bonded  for  (18,000.00.  having  at  that  time  a 
floating  warrant  Indebtedness  of  (10,000.00. 
making  a  total  indebtedness  of  $28,000.00, 
the  limit  of  indebtedness  that  could  be  legal- 
ly contracted  under  the  United  States  Stat- 
utes, limiting  the  amount  of  debt  which  ma- 
nidpal  corporations  can  create  to  four  per 
cent  of  the  assessed  valuation.  Tbe  assess- 
ed value  at  that  time  being  In  round  num- 
bers (700,000.00,  four  per  cent,  making  a  pos- 
sible legal  Indebtedness  of  (28,000.  Short- 
ly after  this  debt  was  created  it  was  decided 
that  lots  in  the  city  of  Perry  not  deeded  by 
the  town  site  board  to  tbe  indlvidnals  were 
not  subject  to  taxation,  this  item  with  the 
subsequent  depreciation  of  the  value  of  city 
property,  reduced  the  valuation  to  below 
(400,000.00,  which  has  since  steadily  Increas- 
ed until  now  we  have  a  valuation  am>roxi< 
mately  (150,000.00.  In  the  meantime  adbosA 
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boilings  have  been  cawcCed  cmUng  fax  fta 
excess  of  0ie  amount  laised  by  bonds,  bnlld* 
lugs  more  expensive  than  the  orlgliial  esti- 
mates. Tbis  with  a  yearly  deficit  of  fnnda 
In.  the  early  days  to  meet  the  current  ex- 
pense ran  np  a  vnirrant  Indebtednos  of 
$29,000.00,  of  aOa  amount  about  119,000.00 
has  been  pnt  into  Judgments.  At  this  point 
the  school  board  thought  It  advisable  to  al- 
low no  more  Judgmentt,  hence  Informed  the 
warrant  holders  tbat  In  the  fntnre  the  4 
per  cent  limit  would  be  pleaded,  and  no  Judg- 
ments have  been  taken  for  about  one  year. 
Eighteen  months  ago  a  peremptory  manda- 
mus was  asked  by  one  judgment  creditor  In 
the  Supreme  Oourt,  reqnesttx«  an  order  (2) 
to  compel  a  levy  to  be  made  sufficient  to  pay 
Judgments,  which  was  refused  by  the  Su- 
preme Court  of  the  territory.  In  considera- 
tion of  all  these  facts  we  are  placed  in  the 
position,  as  public  servants,  to  decide  he- 
tween  standing  on  the  technfcal  legal  rights 
and  refusing  payment  in  total  or  recognizing 
our  moral  obligations  to  pay  the  debt  Pub- 
lic sentiment  Is  divided  with  a  predominant 
disposition  to  finally  pay  out  If  It  can  be 
done  without  oppressing  the  taxpayer.  It 
Is  a  controverted  legal  point  as  to  whether 
payment  on  the  Judgments  shall  be  made  in 
order  of  rendition  or  pro  rata  and  no  party 
at  interest  has  ever  been  willing  to  take  the 
Initiatory  steps  to  determine  the  issue.  The 
payment  pro  rata  Involves  an  endless  com- 
plication of  court  records  In  entering  the 
pro  rata  payments  which  under  the  present 
laws  and  valuations  could  not  exceed  six  or 
seven  per  cent  per  annum,  not  as  much  an- 
noally  as  the  accruing  Interest — many  of  the 
Judgments  are  small  In  view  of  these  facts, 
we  have  thought  that  If  a  written  waiver  of 
the  right  (If  such  right  exists)  of  each  judg- 
ment creditor  who  may  be  affected  to  pay- 
ment pro  rata  be  signed  by  each  creditor, 
we  might  then  see  our  way  clear  to  finally 
liquidate  the  whole  judgment  indebtedness; 
and  If  such  waiver  be  signed  by  each  cred- 
itor, we  as  a  board  pledge  our  official  and 
personal  influence  to  carry  out  the  above 
plan  and  ask  that  the  Inclosed  waiver  be 
signed  and  mailed  to  us  by  return  m«il.  Geo. 
Todd."  To  which  each  Judgment  creditor, 
save  one,  responded  by  signing  said  waiver, 
whldi  reads:  "I,  the  undersigned  Judgment 
creditor,  holding  Judgment  of  record  against 
the  board  of  education  of  the  dty  of  Perry, 
Noble  county,  Oklahoma  territory,  hereby  ask 
that  the  school  treasurer  pay  all  judgments 
against  the  board  of  education  of  the  dty  of 
Perry,  In  order  of  rendition,  hereby  waiving 
right  (If  such  right  exists),  to  payment  pro 
rata  and  this  waiver  shall  apply  to  grantees 
and  assigns;  said  Judgment  was  rendered 

—-—  -,  18 — ,  for  the  sum  of  dollars." 

The  record  further  discloses  that  pursu- 
ant to  this  arrangement  which  was  made 
with  all  judgment  holders  save  one,  the 
board  <tf  education  paid  all'  Judgments  In 


t3»  <nrder  of  their  renditicm  down  to  judg- 
ment No.  20,  belonging  to  J.  B.  Beadks  aft- 
er which.  In  the  fall  of  1006,  it  stopped  pay- 
ment  and  refused  to  pay  any  more,  includ- 
ing the  Judgments  In  Question.  It  Is  insisted 
by  the  board,  as  to  the  16  Judgments  set 
forth  In  E^ibtt  B  as  belonging  to  said 
Beadles,  that  they  are  estopped  to  assert 
their  validity  by  reason  of  the  record  In 
the  case  of  Ohas.  li.  Wenner  t.  Board  of 
Education  of  the  Oity  of  Perry,  OkL,  25  OkL 
616,  106  Pac  821.  As  these  16  Jud^ents 
are  conceded  to  be  the  same  Judgments 
passed  on  In  that  case,  where  ^ey  were  held 
to  be  dormant  and  to  constitute  no  valid 
indebtedness  against  the  district  it  seems 
that  the  point  is  well  taken;  that  la.  If  the 
Beadles  are  bound  1^  the  JudgmeiM:  in  that 
case,  and  U  all  that  vras  there  decided,  or 
migbt  have  been.  Is  res  Judicata  as  to  them. 
That  was  a  suit  in  mandamus  bron^t  by 
said  board  against  Charles  L.  Wenner,  treas- 
urer ijf  the  board,  to  compel  htm  to  pay 
these  and  other  Judgments  out  of  a  Jndgnient 
fund  In  his  hands.  The  question  was,  lu 
here,  whether  these  judgments  were  dormant 
because  ot  section  4636  of  Wilson's  Statutes 
of  Oklahoma  (Snyder's  Statutes  of  Okl. 
1000.  I  6608),  which  reads:  "If  execution 
shall  not  be  sued  out  wUhin  Ave  years 
from  the  date  of  any  Judgmmt  that  now  is 
or  may  hereafter  be  rendered,  in  any  court 
of  record  in  this  territory,  w  If  five  years 
shall  have  Intervened  between  the  date  of 
the  last  execution  Issued  on  such  Judgment 
and  the  time  of  suing  ont  another  writ  of 
ezecatkm  thereon,  sudi  Judgmoit  shall  be- 
come dormant  and  shall  cease  to  operate  as 
a  lien  on  the  estate  of  the  Judgment  debtor." 
And  that  too,  notwithstanding  section  6196 
of  Wilson's  Statutes  of  0klah<nna  (Snyder's 
Stats,  of  Oklahmna  1000,  |  812Q),  whltih 
reads :  "Whenever  any  final  Judgmoit  shall 
be  obtained  against  any  school  district,  the 
dietatct  board  shall  levy  a  tax  on  all  taxable 
inoperty  In  the  dlsMct  tvx  the  inyment 
thereof;  snch  taxes  shall  be  collected  as 
other  school  district  taxes,  but  no  execntlm 
diall  issue  on  audi  judgment  against  the 
school  district;  and  In  case  the  district  board 
ne^eet  to  levy  a  tax  as  aforesaid,  tm  the 
space  of  thlr^  days  after  such '  Judgment 
shall  bee«ne  final,  or  in  case  tba  proper  of- 
ficer shall  neglect  to  collect  the  tax  levied 
within  the  time  and  in  tba  manner  provided 
by  law,  then  the  judgment  creditor  of  the 
dlstrjkit  jnay  have  and  recover  a  Judgsunt 
against  the  oflloer  or  officers  or  his  or  their 
suretieB^  so  In  default  for  the  CMta,  upon 
which  execution  shall  Issue."  And  such  they 
were  hdd  to  be  I7  the  court  which  ta  the 
syUabus  said:  "SecUon  437,  art  20^  &  66 
(section  4636).  Wilson's  Bev.  ft  Ann.  St  Okla- 
boma  190S,  providing  that  a  Jodgnmt  shall 
become  dormant  If  execoti<ni  be  not  sued 
ont  tbeieon  within  five  years.  Is  applicaUe  to 
Judgment  against  school  districts  notwlth- 
Btandlng  section  6&^  art  8,  a  .  77  (nctlon 
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610Q),  sAme  statntea,  provided  that  tbe  dis- 
trict board  shall  levy  a  tax  for  the  pay- 
meat  thereof,  and  no  execution  shall  Issae 
thereon;  this  for  tbe  purpose  that  a  writ 
of  mandamus  to  enforoe  paymoit  In  such 
case  Is  the  legal  equivalent  to  the  statutory 
writ  of  execution." 

£1j  Whether  this  opinion  Is  right  or  wrong 
we  need  not  say,  as  nothing  there  decided 
la  res  adjudfcata  as  to  the  Beadles,  for  the 
reason  that  they  were  not  partly  or  privies 
to  that  suit,  and  h^ce  are  not  bound  there- 
by, although  it  appean  that  they  employed 
counsel  to  there  urge  the  validity  of  these 
same  Judgments,  and  assumed  the  conduct 
of  and  actively  engaged  In  said  suit.  In 
Lovejoy  v.  Murray,  3  Wan.  1,  18  L.  Ed. 
129,  the  court,  quoting  from  Oreenleaf  on 
Evidence,  if  522,  623,  said:  "'JusUce  re- 
quires,' he  says,  *Uiat  every  cause  be  once 
fairly  and  Impartially  tried;  but  the  public 
tranquility  demands  that,  having  been  once 
80  tried,  all  litigation  of  that  question,  and 
between  the  same  parties,  should  be  closed 
forever.  It  is  also  a  most  obvious  principle 
of  justice  that  no  man  ought  to  be  bound  by 
proceedings  to  which  he  is  a  stranger,  but 
the  converse  of  this  rule  is  equally  true,  that 
by  proceedings  to  which  he  was  not  a  stran- 
ger he  may  well  be  bound.  Under  the  term 
*parties,'  in  this  connection,  the  law  includes 
all  who  are  directly  interested  In  the  subject- 
piatter,  and  had  a  right  to  malte  defense,  or 
to  control  the  proceedings,  and  to  appeal 
from  the  judgment  This  right  Involves,  al- 
so, the  rig^it  to  adduce  testimony  and  to 
cross-examine  the  witnesses  adduced  on  the 
other  side.  Persons  not  having  these  rights 
are  strangers  to  the  cause.  But  to  give  full 
.effect  to  the  principle  by  which  parties  are 
held  bound  by  a  judgment,  all  persons  who 
are  represented  by  the  parties,  and  claim 
nnd^  them,  or  In  privity  with  them,  are 
equally  concluded  by  the  same  proceedings.* 
The  ground,  therefore,  upon  which  persons 
standing  in  his  relation  to  the  litigating  par- 
ty are  bound  by  the  proceedings  to  which  he 
was  a  party,  Is  that  they  are  identified  with 
him  in  Interest;  and  whenever  this  Identity 
Is  found  to  exist  all  are  alike  (Concluded.'" 
Litchfield  T.  Goodnow,  123  U.  8.  640,  8  Sup. 
Ct.  210,  81  Ij.  Ed.  199,  was  a  suit  to  recover 
taxes  paid  under  the  circumstances  set  forth 
In  Stryker  v.  Goodnow,  123  U.  S.  atpageS27, 
8  Sup.  Ct  203,  31  L.  Ed.  194.  The  suit  was 
bronght  by  Goodnow,  assignee  of  the  Iowa 
Homestead  Company,  In  his  lifetime,  against 
Mrs.  Litchfield  In  her  lifetime,  to  recover  the 
amount  of  certain  taxes  for  certain  years 
paid  by  said  company  on  certain  lands  on 
the  Des  Moines  river  owned  by  her  by  and 
through  conveyance  from  another  company. 
As  a  defense  to  the  action,  the  prior  adjudi- 
cation In  a  certain  case  was  pleaded  In  bar, 
but  the  court  said:  "The  defense  of  prior 
adjudication  is  disposed  of  by  the  fact  that 
Mrs.  Litchfield  was  not  a  party  to  the  suit 
In  whldi  tbe  adjodtcatlon  relied  on  was  bad. 


At  tbe  time  of  the  conuncaicemeDt  at  the 
suit,  she  was  tti«  owner  of  her  lands,  and 
th^  were  described  In  the  bUl,  but  neither 
she  nor  any  one  who  re^eeented  title 
was  named  as  a  defendant  She  interested 
herself  In  securing  a  favorable  dedaifHi  of 
the  question  Involved  as  far  as  tbey  were 
applicable  to  her  own  InterestSi  and  paid 
part  of  the  expense;  but  there  was  nothing 
to  bind  her  by  the  declaifm.  If  it  had  been 
adverse  to  her  Interest,  no  decree  could  have 
been  entered  against  her  personally  eltbo- 
for  tile  lands  or  the  taxes.  Her  lands  were 
entirely  separate  and  distinct  from  those 
of  the  actual  parties.  A  decree  In  favor  of 
or  against  tbem  and  their  title  was  in  no 
legal  sense  a  decree  In  favor  of  or  against 
her.  She  was  indirectly  interested  In  the 
result,  but  not  directly.  As  the  questions 
affecting  her  own  title  and  her  own  liability 
for  taxes  were  similar  to  those  involved  Id 
the  suit,  the  decision  could  be  used  as  a  ju- 
dicial precedent  in  a  proceeding  against  her, 
but  not  as  a  judgment  binding  on  her  and 
conclusive  as  to  her  rights.  Her  rights  were 
similar  to,  but  not  identical  with,  those  of 
the  persons  who  were  actually  parties  to 
the  litigation.  Greenleaf,  In  his  treatise  on 
the  Law  of  Evidence,  Vol.  1,  |  623.  states  the 
rule  applicable  to  this  class  thus:  'Under 
the  term  "parties,"  In  this  connection,  the 
law  includes  all  who  are  directly  Interested 
In  the  subject-matter,  and  had  a  right  to 
make  defense,  or  to  control  the  proceedings, 
and  to  appeal  from  the  judgment  This  right 
involves,  also,  the  right  to  adduce  testimony, 
and  to  cross-examine  the  witn^ses  adduced 
on  the  other  side.  Persons  not  having  these 
rights  are  regarded  as.  strangers  to  the  cause. 
But  to  give  full  effect  to  the  principle'  by 
which  parties  are  held  bound  by  a  Judgment 
all  persons  who  are  represented  by  the  par- 
ties and  claim  under  them,  -or  In  privity  with 
tbem,  are  equally  concluded  by  the  same  pro- 
ceedings. We  have  already  seen  that  tbe 
term  "privity"  denotes  mutual  or  successive 
relationship  to  the  same  rights  of  property. 
The  ground,  therefore,  upon  which  persons 
standing  in  this  relation  to'  the  lltlgatiDg 
party  are  bound  by  the  proceedings  to  wbidi 
he  was  a  party,  la  that  they  are  Identified 
with  him  In  Interest;  and,  whenever  this 
Identlt?  is  found  to  exist,  all-  are  alike  am- 
eluded.  Hence  all  privies,  whether  in  es- 
tate, in  blood  or  In  law,  are  esto^Md  f^m 
litigating  that  which  Is  conclusive  on  blm 
with  whom  they  are  In  privity.'  The  cor- 
rectness of  this  statement  has  been  often 
afiJrmed  by  this  court  (Lovejoy  v.  Hurray,  3 
WalL  1,  19  [18  Ed.  129];  Robblus  t.  Chi- 
cago City.  4  Wall.  657,  678  [18  L.  Ed.  427]), 
and  the  principle  has  been  recognized  in 
many  cases.  Indeed,  It  Is  elementary.  Hale 
V.  Finch,  104  U.  S.  261  [26  L.  Ed.  732] ;  Bnt- 
terfleld  v.  Smith,  101  U.  8.  670  [26  L.  Ed. 
868].  In  the  condition  of  parties  to  the  rec- 
ord during  the  whole  course  of  the  lltlga- 
tion  between  ttie  Homestead  CcoDpany  and 
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those  who  were  named  as  defendants,  Mrs. 
Utchfleld  had  no  right  to  make  a  defense 
ia  her  own  name,  neither  cottld  she  control 
tibe  proceedings,  nor  a[^«al  from  the  decree. 
She  could  not  in  her  own  right  adduce  tes- 
timony or  croes-ezamloe  witnesses.  Neither 
was  she  identified  In  Interest  with  any  one 
who  was  a  party.  She  owned  her  lands; 
the  parties  to  the  suit  owned  theirs;  her 
rights  were  all  separate  and  distinct  from 
the  rest,  and  there  was  no  mutual  or  suc- 
cessive relationship  between  her  and  the 
othOT  owners.  She  was  nether  a  party  to 
the  enlt,  nor  In  prtrit?  with  those  wbo  wtfe 
partlee;  ccmsequently,  she  was  In  law  a 
stranger  to  the  proceiadtng,  and  In  no  way 
bound  thwAy.  As  she  was  not  bound,  the 
Homestead  Company  and  Its  assigns  were 
not  Estoppels,  to  be  good,  must  be  nmtnar 
~«nd  affirmed  the  'judgmoit  of  the  trial 
court 

State  V3L  reL  Sum  t.  Johnson,  Comp- 
troller (Mo.)  25  a  W.  855,  was-a  suit  by 
r^tor  as  chief  of  the  city  flr«  dwartment 
to  mandaihas  respond«it  the  comptroller  of 
the  d^,  to  counter&ten  his  salary  warrant 
drawn  upon  the  dty  treasury.  Among  oth- 
w  defenses  Interposed  was  a  Judgmrat  In 
a  suit  by  a  taxpayer  to  restrain  paynmit  ct 
the  salary,  In  which  Kane  was  not  a  party, 
though  he  employed  counsel  to  defoid  the 
suit  In  that  suit  Gilmer,  the  auditor  of 
the  dty,  as  well  as  respondent,  were  defend- 
ants who  by  the  Judgment  and  decree  rcaa- 
dered  and  entered  were  perpetoally  OTjoined 
and  restrained  from  evCT  signing  or  counter- 
signing  any  warrant  of  similar  diaracter, 
:nie  court  said:  **Is  he  estopped  by  the  suit 
of  Ransom  against  respondent  and  OUmerl 
The  rule  on  this  subject  Is  that  a  matter 
(mee  adjudleated  by  a  court  of  conqtetent 
Jurisdiction  may  be  invoked  as  an  esto]^  In 
any  collatml  suit  In  any  court  of  law  w 
equity,  or  in  admiralty,  when  the  same  par- 
ties or  thdr  personal  represoitatlTea,  or  one 
^'the  parties  and  the  privy  <a  privies  ct 
tho  other,  allcce  anything  contraUctory  to 
it;  and  those  who  assume  a  right  to  con- 
tnd  or  actively  partldpate  In  the  trial  or  Its 
managnneat,  though  not  formal  parties,  will 
be  condnded.'  Henry  v.  Woods,  77  Ma  277; 
Stoddard  V.  Thompson,  31  Iowa,  80;  Strong 
V.  Insurance  Go.,  02  Mo.  289  [SI  Am.  Bep. 
417];  Wood  V.  Ensel;  68  Mo.  103;  Xandls  v. 
Hamilton,  77  Ma  654;  Conger  v.  Chlloote^  42 
Iowa,  1&  In  order  to  make  an  estoppel, 
however,  Qie  action  most  be  between  the 
same  parties  as  the  former  suit  or  their 
privies.  Parties  are  undorstood  to  be  %U 
pwsons  having  the  right  to  control  the  pro- 
ceedhigs,  to  make  defense,  ■  to  adduce  or  ex- 
amino  wltnsescis,  and  to  a]n>eal  ftrom  the  do^ 
daion,  it  an  anneal  Uee.*  1  OremL  Ev.  | 
fiSS.  'Personal  r^resentotives,  hdrs,  dev- 
isees, legatees,  assignees,  voluntary  gran- 
tsea,  or  Jodgmrat  creditOTS  or  purchuers 
from  them  with  notice  of  facts,'  are  ^privies. 
Id.  i  189l  The  rtiator  wat  not  a  party  to 


the  suit  by  Bansom  against  tile  resp(mdant 
and  Gilmer,  nor  could  he  have  appealed  from 
the  Judgment  rendered  therein.  The  mere 
fact  that  he  employed  attorns  to  defend 
that  suit,  who  partldpated  In  its  trial  and 
the  examination  aC  witnesses,  ought  not  to 
estop  him  from  now  asserting  Ms  rights,  as 
he  claims  nothing  by,  through,  or  undw 
them.  While  r^tor  might  have  become  a 
party  defendant  to  that  suit  had  he  fdt  so 
indined,  he  was  under  no  obligations  to  do 
so.  If  the  purpose  of  the  salt  was  to  pass 
upon  his  rights,  he  should  have  been  ihade  « 
party.  Hope  v.  Mayor,  etc,  72  Ga.  246L  Sam 
is  V.  King,  40  Gtmn.  296,  was  a  suit  by 
injunction  to  restrain  the  payment  of  salary 
to  policemen  not  legally  an^xdnted,  brou^t 
agidnst  the  derk,  auditor,  and  treasurer  of 
the  dty,  but  the  <itj  itself  was  not  made  a 
party  defendant;  and  it  was  hdd  that  It 
was  not  enough  that  the  dty  assumed  Uie 
defense  of  the  case  through  its  attorney; 
that  the  dty  was  a  necessary  party;  and 
that,  so  long  as  It  did  not  appear  upon  the 
record,  no  decree  could  be  passed  against  It*' 
[2]  We  are  thoefore  of  oiAnltm  that  tiiere 
Is  nothing  in  the  Wraner  Case  to  estop  the 
plaintiff  in  this.  Adhering,  tbso,  to  the 
Wenner  Oasa  in  whldi  we  held  that  these 
Judgments  would  oOierwtse  be  dormant,  on 
account  of  the  bar  at  the  statute,  but  for 
the  arrangement,  supra,  betw^  the  board 
and  the  others  thereitf,  relied  on  in  support 
of  the  Beadles  plea  of  estoppel,  can  it  be 
said  in  view  ot  this  arrangement,  wherdiy 
these  Judgment  creditors  were  Induced  to 
forego  the  right  to  mf orce  thdr  collection  by 
taking  such  stops  as  the  law  permitted,  that 
the  board  has  any  right  thereunder  or  In  eq. 
nity  and  good  eonsdenoe  to  suecessfoUy  in- 
terpose the  bar  of  the  statate  Invcfced  in  tluit 
case?  We  say  ao.  Rattier  win  we  hold  that 
said  arrai^meait  is  nothing  less,  in  dfect, 
than'a  contract  between  the  parties  in  inter- 
est to  stay  iffooeedlngs  pending  their  pay- 
ment, and  of  itself  and  In  equity  and  good 
oonsdence  is  sufficient  to  prednde  tiie  board 
from  asserting  the  bar  of  the  statnt&  That 
tiie  effect  of  this,  or  a  similar  arrange- 
ment pleaded  under  Uke  drcumstances,  wa» 
to  work  an  estoppel  against  a  muntdpa^ 
ity  was  held  by  the  Supreme  Court  of  the 
United  States  In  Beadlee  v.  Smyser,  Ifoyor, 
eta,  209  U.  S.  S88,  28  Sup^  Ct  522,  02  L. 
Ed.  84^  on  error  to  the  Supreme  Oonxt  ot 
Oklahoma  Territory  reported  in  17  OkL  1^ 
87  Paa  292,  whldi  was  followed  In  ttie  Wen- 
nw  Case,  which  followed  Beadles  v.  Fry,  IS 
OkL  428,  82  Paa  1041,  2  L.  B.  A.  (N.  S.) 
86B.  In  reversing  Beadles  t.  Smyser,  Mayor, 
etCn  17  OkL  162,  87  Pae.  202,  the  court  said: 
"Accepting  the  decision  of  the  Supreme 
Court  of  Oklalioma,  tendered  in  XS  Oklaho- 
ma, rajwa,  construing  the  statate  ao  as  to 
petidt  the  IsBoance  of  execution  against  the 
nranidpaUty,  with  the  right  to  levy  upon 
the  private  im>perty  of  tiio  eorpmraflon  If  It 
has  any.  could  the  dty  take  advantage  tt 
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tbe  faUnra  to  latiie  execntlon  under  the  dr- 
cmnstanoes  ahown  In  this  case?  *  •  * 
TbBt  the  prliudples  itf  rlgbt  and  Justice,  upon 
wbicat  tbe  doctrine  ot  estoppel  In  pals  rest, 
are  applicable  to  municipal  corporations.  Is 
reeognimd  by  toct-wrlters  and  in  welt-con- 
ddered  cases.  In  1  ZMllon  on  Municipal  Cor* 
poratlons  (4th  Ed.),  In  a  note  to  section  417. 
tliat  learned  author  says :  *Any  posidTe  acts 
(infra  vires)  by  nranlcl{w.l  officers  which  may 
ham  Induced  the  action  of  the  adverse  par- 
ty, and  where  It  would  be  inequitable  to  per- 
Bilt  tbe  corporation  to  stultify  Itself,  by  re- 
tracting what  its  officer  had  done,  will  work 
an  estoppel.'  And  this  case  does  not  rest  on 
tlM  ground  of  equitable  estoppel  alone.  The 
*w»wMip  of  liquidation  of  these  Judgments 
was  the  subject  of  express  contract  between 
the  parties.  In  the  present  case,  by  the  ac- 
ti<m  of  the  dty  conncil,  tbe  Judgment  credi- 
tors wwe  so  placed  that  during  tlie  time, 
at  least  while  the  dty  council  were  carrying 
out  the  arrangement  of  December  S,  1901,  In 
good  faith,  they  could  not  consistently,  with 
fair  dealing  and  the  terms  of  the  contract  on 
their  part,  issue  an  execution  to  sdze  the 
property  of  the  munldpallty;  liad  they  un- 
dertaken to  do  BO,  a  conrt  of  equity  would 
have  promptly  restrained  soch  proceedings. 
It  Is  arerred,  and  not  denied,  that  up  until 
the  year  1905  the  dty  coundl  made  a  levy 
each  year  for  the  largest  amount  which  the 
statute  permitted,  to  create  a  Judgment  fund 
out  of  wbldi  to  pay,  and  out  of  which  was 
regularly  paid,  the  outstanding  Judgments 
against  the  dty,  and  that  these  payments 
continued  until  the  plaintilf's  Judgments 
were  reached,  which  were  next  In  order. 
While  thus  acting  to  the  limit  to  which  the 
law  permitted,  and  In  good  faith  carrying 
oat  the  arrangement  between  the  parties,  it 
is  perfectly  apparent  that  the  plalntUf  was 
not  in  a  position  to  seize  by  execution  any 
property  of  the  munldpallty.  *  *  *  As 
we  B&ld,  the  prlndples  of  natural  justice  and 
fair  dealing  are  alike  aK>Ucable  to  munldpal 
corporations  as  to  indlTidnals,  and  to  permit 
the  dty  to  escape  the  payment  of  Judgments, 
whose  validity  la  not  otherwise  questioned, 
for  failure  to  Issue  execution  or  sue  out 
a  writ  of  mandamus  during  the  time  when 
the  action  of  the  dty  officers  was  sncb  as  to 
prevent  tbe  exercise  of  the  right,  would  be 
to  permit  the  action  of  the  representatives  of 
the  dty,  who  have  had  the  benefit  of  the 
contract  during  the  time  both  parties  were 
observing  Its  obligations,  to  work  a  gross 
injustice  upon  the  creditors  holding  valid 
Judgments  against  the  munldpallty.  *  •  * 
It  is  not  argued  at  the  bar  In  this  case  that 
the  arrangement  with  the  Judgment  credi- 
tors was  void  for  want  of  power  in  the  mu- 
nldpallty to  make  the  arrangement  of  De^ 
oonber.  1001,  and  we  fall  to  see  any  valid 
reason  why  the  munldpallty  might  not  en- 
ter Into  tliis  arrangement  It  ms  permitted 
1^  law  to  make  an  annual  levy  of  five  mills 


on  the  dollar.  I  WUson's  StntnteB  1908,  | 
466.  If  the  Judgment  creditors  and  tbe  mo- 
nic4>ality  saw  fit  to  make  an  amngemsBt 
by  which  the  amount  of  this  annual  levy 
ndght  be  distributed  by  the  consoit  <tf  the 
creditors  among  them  in  accordance  with 
the  priority  of  thdr  Judgments  we  poceive 
no  reason  why  this  may  not  be  legally  done. 
The  ettect  <ii  this  arrangement  waa  to  pre- 
vent the  Judgment  creditor  from  taking  sodk 
steps  as  the  law  permitted  to  collect  his  Judg- 
ment, and  upon  prlndples  of  common  right 
and  Justice  it  would  not  do  to  pmnlt  the 
dty  to  carry  out  sudi  an  arrai^^ement  dur- 
ing nearly  all  the  five  years'  period,  and  t2ien 
meet  its  obligation  by  a  plea  of  the  stat- 
ute of  limitations  uptm  the  ground  that  the 
JudgmeiUB  had  become  dormant,  while  both 
parties  were  recognizing  their  binding  obli- 
gation and  doing  all  that  the  law  pemdttcd, 
to  effect  thdr  satisfection,  and  had  entered 
Into  a  contract  which  prevwted  tlie  Judg- 
ment creditors  from  taking  steps  to  avail 
themselves  of  their  right  to  collect  their 
Judgments  by  execution  or  by  writ  qC  man- 
damus." 

We  are  therefor  at  opinion  that  tbe  board 
is  estopped  to  assert  the  bar  of  tbe  statute 
and  the  consequent  dormancy  ot  the  Judg- 
ments set  forth  In  Bxbltdt  B  as  belonging 
to  the  Beadles,  that  the  same  constitnte  val- 
id and  subsisting  outstanding  indebtedness 
against  the  board,  and  should  be  funded  in 
the  same  manner  as  those  set  forth  in  Ex- 
hibit A,  and  Oiat  this  cause  should  be  re- 
versed and  remanded,  to  be  proceeded  wiUi 
according  to  this  opinion.  It  Is  so  ordered. 
All  the  Justices  concur,  except  WILLIAMS, 
3^  absent  and  not  partld^ttufr 

I  di  ou.cn> 

BBATT  T.  8TATB  ex  reL  LESS. 

(Supreme  Court  of  Oklahoma.    March  Xt^ 
1913.    Rehearing  Denied.) 

(Syllabut  hv  tlM  CourtJ 
L  GZXRKS  or  COUBTB  (I  1*>— "COCHTT  Op- 

ncK." 

Tbe  office  of  clerk  ot  the  superior  court  Is 
a  county  office. 

[Bd.  Note.— For  other  eases,  see  deAs  of 
Court!.  Gent.  Dig.  |  1 ;  Dec.  Dig.  %  L* 

For  other  definitions,  see  Words  ud  Phrast% 
voL  2,  pp.  1663-1606.] 

2.  Olxbks  or  CocBTB  (I  7*)— or  Otwtm 

—Repbai.  of  Statute. 

Section  8  of  tbe  act  of  March  6, 1000  <8ee- 
tloDB  1965-1976,  Comp,  Lawi  1909;  chapter 
14,  art  7,  Sess.  Laws  1009),  In  so  far  as  It  af- 
fects the  term  of  the  clerk  of  the  superior 
court,  is  repealed  by  section  10  of  the  act  of 
March  10,  1010  (chapter  60,  Seai.  Iaws  UUA 
[Bz.  SenO  pp.  129.  148). 

[Bd.  Note.— For  other  cases,  see  Ctaifcs  of 
Courts,  Cent  Dig.  S8  21-25 ;  Dec.  Dig.  i  T.*) 

8.  Clerks  or  ConsTS  ({  3*)— Bixcnoir. 

Tbe  laws  lo  force  In  tbii  state  at  the  time 
of  tbe  holding  of  the  election  (or  county  offieen 
In  November,  1012,  provided  tor  tiw  deetloa  at 
tbe  derk  of  the  superior  eoort. 

rCd.  Note^For  other  cases*  see  Ocrks  e( 
Oourts,  Cent  Dig.  H  4^;  Deb  Dig.  |  8.1 
 .  ' 
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Error  from  Dietrict  Court,  OUahoma 
Ooirnt?;  Geo.  W.  cnark.  Judge. 

Action  by  the  State  of  Oklahoma,  on  the 
rtiatlOB  of  Harold  Lee,  agahiat  Jraaes  Beat7* 
Judgment  for  i^tntiCF,  and  defendant  brings 
error.  Affirmed. 

Flyun,  Cbambers,  Lowe  &  Richardson, 
Harris  &  NowUo,  and  Wm.  H.  Zwick,  all  of 
Oklahoma  City,  for  plaintiff  In  error.  G.  A. 
Paul  and  Glddlngs  &  Giddings,  all  of  Okla- 
homa Cl^,  for  defendant  In  error. 

WILLIAMS.  J.  The  following  qnestlonB 
an  presented  for  onr  condderation: 

<D  IB  the  office  of  the  of  the  aupe- 
tlor  court  a  county  office? 

(2)  Was  section  8  of  the  act  of  March  6, 
1909,  creating  and  eBtabUahing  a  county  sa- 
perlor  ooort  tor  each  counQr  of  the  state  har- 
Ing  a  population  of  30,000  and  a  city  tha«- 
In  of  8,000,  and  fixing  Uie  jurisdiction  of 
■aid  oourtB,  fbr  fixing  the  procedure  provid- 
iag  for  Ju^es  of  said  courts,  for  the  elec- 
tion, appointment,  term  of  office,  and  com- 
pensation of  said  Judges,  providing  for  a 
cleric  and  stenographer,  fixing  compensation 
of  the  same,  and  declaring  an  emergency 
(chapter  21,  art  4,  Comp.  Laws  1809;  chap- 
ter 14.  art  7,  Sess.  Laws  1909).  In  so  far  a« 
It  fixes  the  term  of  the  clsrk  of  the  supe- 
rior court,  repealed  by  section  19  of  the  act 
of  March  19,  1910  (chapter  69,  Sess.  Iaws, 
pp.  129,  143),  entitled  "An  act  relating  to 
cotain  oonntT  and  district  officers"? 

Did  the  law  provide  for  the  election 
of  a  deric  of  the  superior  court  at  the  gen- 
eral election  held  In  Norember,  1912? 

1.  Section  8  of  the  act  of  March  6,  1909, 
creating  superior  courts  (section  1972,  Comp. 
Laws  1909),  proTUes:  "The  judge  of  each  of 
saM  courts  shall  appoint  a  clerk  who  ahall 
•erre  until  the  second  Monday  in  January, 
1911,  or  until  his  anecessor  Is  elected  and 
qualified ;  and  such  clerk  shall  be  elected  at 
erery  similar  election  every  fourth  year 
thereafter.  The  duties  of  sodi  clerk  shall 
be  the  same  relative  to  the  said  court  as  an 
provided  for  the  clerk  of  the  district  court, 
and  he  shall  give  bond  fye  the  &ithfai  per- 
formance of  his  duties  as  required  of  the 
€SeA  of  the  district  court  The  clerk  of 
said  court  under  and  by  direction  of  the 
Judge  thereof  shall  procure  a  seal  for  said 
oonrt,  which  shall  have  engraved  thereon 

the  words  'Superior  Court  of  County, 

Oklahoma,'  (naming  county)  and  said  clerk 
shall  receive  ^e  same  fees  and  be  paid  In 
the  same  manner  as  provided  for  the  clerk 
of  the  district  court"  By  this  section  It  to 
Intended  that  the  clerk  of  said  court  was  to 
be  elected  at  the  general  election  for  county 
officers  to  be  held  In  1910.  The  act  of  March 
19,  1910  (chapter  69,  Sesa  Laws  1910,  pp. 
129,  143).  relates  to  certain  county  and  dis- 
trict officers.  Section  1  prescribes  the  fees 
to  be  durged  by  the  clerk  of  the  superior, 
ooonty.  and  district  covrt?;  sections  2,  8,  4, 


5,  and  6,  respeetlTely,  the  fees  to  be  charged 
hy  the  county  judge,  registw  of  deeds,  coun- 
ty clerk,  county  treasurer,  and  sh^CT.  Sec- 
tion 7  of  said  act  provides  that  the  county 
shall  in  no  case  be  responsible  for  any  fees, 
salaries,  or  expoiaee  for  any  county  or  sub- 
division officer,  unless  expressly  allowed  by 
law.  Section  9  also  provides  that  at  eadi 
monthly  meeting  of  the  hoard  of  coimt;  com* 
mlssloners  the  tSexk  of  tlie  district  court  the 
clerk  of  the  snperior  court  the  derk  fit  the 
county  court  the  eonn^  clerk,  and  the  reg- 
ister of  deeds  shall  uch  file  a  verified  re- 
port of  the  work  of  the  preceding  montii 
Bthowiug  the  total  t6es  charged  in  each  case, 
and  the  total  fees  collected  In  each  case,  and 
shall  pay  all  of  such  fees  into  the  county 
treasury,  and  file  duplioite  receipts  therefor 
with  the  county  clerk.  Section  10  provides 
for  the  rendering  of  an  itemized  and  verified 
r^^ort  of  the  w<^  of  the  sheriff  for  the 
preceding  month,  eta  Section  11  permits  the 
county  commissioners  In  their  discretion  to 
allow  a  jailer.  Section  12  nlates  to  the  ap- 
polntmoit  of  deputy  sherifb.  Section  13 
prescribes  the  fees  to  be  taxed  and  collected 
In  all  criminal  cases  tb  be  known  as  county 
attorney's  fees,  which  shall  be  paid  into  the 
county  treasury.  Section  28  fixes  the  sal- 
ary of  the  judge  of  the  supmior  court ;  sec- 
tion 29  the  salary  of  the  county  Judge  and 
county  attorn^ ;  section  30  that  of  the  derk 
of  the  district  courts,  superior  courts,  coun- 
^  Clark,  county  treasurer,  and  register  of 
deeds.  Section  36  prescribes  the  fees  to  be 
charged  by  jiutlces  of  the  peace,  and  section 
38  the  fees  to  be  charged  by  notaries  and 
section  39  that  for  baillfb.  The  superior 
court  though  its  jurisdiction  Is  confined  to 
the  limits  of  the  county,  Is'  a  part  of  the  ju- 
dicial department  of  the  state,  with  practi- 
cally the  same  functions  as  that  of  the  dis- 
trict court,  and  the  judge  of  said  court  has 
for  that  reason  been  held  not  to  be  a  county 
officer.  Chldcasha  Cotton  Oil  Go.  t.  Lamb 
&  Tyner,  28  Ofcl.  S75,  114  Pac.  833;  SUte  ex 
rd.  West  Atty.  Gen.,  v.  Breckinridgb.  126 
Pac.  806L 

Jefferson  v.  Toomer.  28  OkL  66%  115  Pac. 
798,  was  disposed  of  on  the  assumption  that 
the  derk  of  the  superior  court  was  a  county 
officer,  as  counsel  for  all  parties  In  their 
briefe  so  treated  It  The  Act  that  the  act 
creating  superior  courts  provided  for  the 
judges  of  said  courts  to  be  elected  at  the 
time  the  county  officers  an  elected  did  not 
of  Itself  have  tiie  effect  of  making  such  of- 
fice a  county  aeHc6,  espedally  In  view  of  the 
character  of  such  office.  The  clerk  of  the 
district  court,  a  court  of  equal  rank,  was 
spedflcally  made  by  law  a  county  officer. 
Said  derk  and  the  derk  of  the  superior 
court  in  said  act  of  March  19,  1910,  are 
treated  on  a  parity  and  In  the  same  manner 
by  the  L^islature. 

[1]  It  Is  obvious  that  the  Legislature  has 
not  only  treated  the  derk  oC  the  superior 
court  as  a  county  officer,  but  intended  that 
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It  Bhonld  be  such.  Tbeie  Mug  noUilng  In 
tbe  character  of  bis  poedOoii  tbat  would  over- 
come  midi  leSlBlatlTe  Intentloit  manifested  by 
the  tal8t<vy  of  thia  l^edatton,  tre  condnde 
ttiat  the  clwk  of  tbe  superttn-  covrt  Is  a 
coqh^  officer.  Section  19  <Mf  the  act  of 
lijtarch  1^  1910,  prorldee  that:  "All  connty, 
township  and  district  officers  elected  at  tbe 
geiWTal  election  in  the  year  1010  enter  upon 
the  duties  of  their  office  on  tbe  second  Mon- 
day in  January,  1911,  and  shall  hold  until 
the  first  Monday,  Sn  January,  1018,  and  un- 
til thdr  successors  are  elected  and  qoallfled; 
and  ttiereafter  the  terms  of  .all  sudi  officers 
sball  be  fOr  two  years  and  until  their  sneoes- 
sors  are  elected  and  qualified.  Provided  that 
the  county  treasurer  and  superlntendnit  of 
pnUlc  luBtrueUon  shall  hold  ofBee  until  tbe 
first  Monday  In  July,  1913,  and  thereafter 
tb^  terms  of  office  diall  be  for  two  years, 
and  until  their  successors  are  elected  and 
quaUfled."  The  terms  of  all  county  and 
township  officers,  Ineludiw  those  elected  at 
the  tiUne  of  the  adoption  of  tbe  Grautltutlon, 
as  well  as  those  appdnted  under  the  provl- 
riou  of  the  laws  extended  In  force  In  tlie 
state  at  the  time  of  Its  ereetlmi,  expired  on 
the  second  Monday  In  January,  lOU,  and 
thereafter  the  terms  of  county  officers  and 
township  officers  were  to  be  as  provided  by 
the  laws  of  tbe  territory  of  Oklahoma  for 
like  named  offices,  except  as  otherwise  pro- 
vided in  the  Constitution.  8ecti(m  18,  Sched- 
ule to  the  Gonstitntloa;  section  882,  Wil- 
liams' Anno.  Const  By  section  2,  art  17, 
of  the  Constitution  (section  320a,  Williams' 
Anno.  Const),  there  was  created,  subject  to 
change  by  the  Tjegislature,  In  and  for  eadi 
organized  county  of  this  state,  the  (tfflces  of 
the  Judge  of  the  county  court,  county  attor- 
ney, clerk  of  tbe  district  court  county  clerk, 
sheriff,  county  treasarer,  register  of  deeds, 
county  surveyor,  superintendent  of  public  In- 
structloD,  three  county  commissioners,  and 
sudi  municipal  township  officers  as  were 
then  provided  for  under  tbe  laws  of  the  ter- 
ritory of  Oklahoma,'  except  ss  otherwise  pro- 
vided Id  the  Constitution.  Under  the  terri- 
tory of  Oklahoma  each  district  court  appoint- 
ed its  clerk  which  held  office  subject  to  the 
pleasure  of  the  court  Organic  Act  May  2, 
1800;  section  9,  Statutes  of  Oklahoma  Ter- 
ritory 1893,  p.  43;  26  Stat  81,  c  182.  The 
term  for  the  district  clerk,  after  the  expira- 
tion of  the  term  of  such  clerk  elected  at  the 
time  of  the  ratiflcatioQ  of  tbe  Constltutloa, 
which  expired  on  the  second  Monday  In 
January,  1911.  bad  not  been  fixed  by  law 
prior  to  the  time  of  the  passage  of  the  act 
of  March  10,  1910.  relative  to  certain  county 
and  district  officers.  By  section  19  of  this 
act  the  terms  of  all  county,  township,  and 
district  officers  were  ultimately  to  be  two 
years.  The  county  treasurer  and  superin- 
tendent of  public  Instruction  were  to  hold 
until  tbe  first  Monday  In  July.  1918.  This 
provision  was  Inserted  evidently  with  a  view 
that  thttE  trams  might  expire  irith  the  fiscal 


year,  afta  whi<A  time  tiulr  ofllcea  would 
regularly  be  for  the  term  of  two  yean. 
When  two  acts,  one  relating  generally  to  a 
sid>Jeet  and  uaother  to  a  special  port  or  doss 
of  such  subject,  unless  thev  are  absolutelj 
Irreconciiable,  effect  should  be  gtras,  if  po*- 
dble,  to  both.  This  is  a  general  rule  of  conr 
structlon.  Kuchler  t.  Weaver,  23  OkL  420, 
109  Fac  915, 18  Ann.  Cas.  462. 

In  Trapp  v.  Wells  Fargo  Express  Ca,  22 
OkL  377,  97  Pac  1003,  It  la  said:  "Stab 
utes  may  not  be  revoked  or  altered  by  con- 
stmetion  when  the  words  may  have  their 
propa  operation  without  it,  but  In  the  na- 
ture of  things,  contradictions  cannot  stand 
togettier;  and  where  thero  Is  on  act  or  pro- 
vision wlilch  Is  general  and  applicable,  acta* 
al  or  potential,  to  a  multitude  of  sobjects, 
and  there  Is  also  another  act  or  provlsio& 
which  Is  particular  and  aH^cable  to  one  of 
these' subjects,  and  inconsistent  wifli  tlie  gen- 
eral  act,  they  are  not  necessarily  so  Inconslat- 
ent  that  both  cannot  stand,  though  contain- 
ed In  the  same  act,  or  though  the  general 
law  were  an  independent  mactment.  The 
general  act, would  operate^  aocw^Lng  to  its 
terms,  on  all  tbe  subjects  emtvaced  tluEcliii 
en^t  the  particular  one  wid<A  is  the  sub' 
ject  of  the  sperial  act  which  would  be  deem- 
ed an  exception,  unless  the  terms  of  the  lat- 
ter, which  were  general,  manifestly  intmded 
to  exclude  tlie  en^Mlon."  See^  also,  to  tbe 
same  ^teet  McEeever  v.  Colvln,  81  OkL  71& 
123  Fac  166;  Incorporated  Town  of  Valiant 
V.  Mills  et  aL,  28  OkL  811*  116  Fac  190; 
f!howers  v.  Gaddd  County,  14  OkL  lff7,  77 
Paa  180 ;  McWllan  t.  Board  of  Gosntr  Com- 
missioners. 14  OkL  6btf,  79  Paa  806 ;  Oarpen- 
ter  V.  Russell,  IS  OkL  277,  73  Pac.  990;  A. 
T.  A  S.  F.  By.  Co.  et  aL  T.  Haynea,  8  <Nd. 
576,  58  Pac  788;  Goodson  t.  United  States; 
7  OkL  U7,  54  Foc  428.  In  Haben  T.  Boo- 
eer  e«  aL,  24  OkL  088,  £08  Pac  674^  neoog- 
i^ng  tdie  foregoing  rule  iMC  constmetlMi,  it 
is  said:  **It  is  true  that  this  rule  of  oon* 
structlon  must  yield  to  that  oOu  and  al- 
ways superior  canon  et  constnictlon  irtdeh 
declares  that  in  construing  a  statute,  the 
primary  object  sliall  be  tlie  Intention  ot  tbe 
lawmakers,  and,  when  any  role  of  oonstmc- 
tlon  defeats  that  intoitl<m,  it  must  he  aban- 
doned. Rules  of  construction  are  but  aids 
to  the  aceomidlshment  of  this  i«imary  ob- 
ject" Where  tbe  meaning  intended  by  the 
use  of  a  certain  word  or  phrases  of  certain 
words  in  a  statute  is  unoertaln,  tbe  inten- 
tion will  be  ascertained  by  consideration  of 
tbe  entire  statute  and  other  statutes  coa- 
ceming  the  subject-matter  and  the  history 
end  surrounding  conditions  at  the  time  Ra- 
kowskl  V.  Wagoner,  24  OkL  282,  103  Pac. 
682;  Trapp  v.  Wells  Fargo  ft  Co..  22  OkL 
877,  97  Pac  1003;  Wlnslow  v.  France,  20 
OkL  808,  94  Pac  689;  Territory  of  Okla- 
homa ex  reL  Sampson  v.  Clark,  2  OkL  82, 
35  Pac  882. 

[2]  ConstruiiME  the  act  in  tbe  lifi^t  of  iti 
tltl^towlt^  **AnactrtfatlBgtoo«talncoDnly 
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ond  dlsfarlot  oAcen,"  derks  of  fite  district,  m*' 
i>eriDr,uid  conn^  oonrti*  conntr  Jndm  ne> 
iiten  ot  dee<ii,coont7itaiogiapher%  ooimtT 
attonuiTB,  utfatant  ooon^  attorn^B,  JndgM 
of  the  snperlor  coarta,  connty  conunlarioners, 
connty  Buperintendtfit  of  public  InstmctlOD, 
Jmtlces  of  tbe  peue,  court  Inlliffa.  and  nota- 
ries, and  the  history  of  this  legUIatton,  we 
conelnde  that  as  the  term  Is  used  In  tlis  title 
of  said  act  the  tilerk  of  die  snperlor  conxt  Is 
a  county  officer  and  the  Judge  <^  said  ccmrt 
a  district  officer.  Section  S  of  the  act  of 
March  9,  190D  (chapter  14,  art  7,  p.  182; 
section  1969,  Cooip.  Laws  of  Oklahoma  190B>, 
Is  as  follows:  "At  the  general  election  of 
connty  officers  to  be  held  In  Obe  year  191<^ 
and  at  every  similar  election  every  fourth 
year  thereafter,  the  qnalified  electors  of 
such  county  wherein  a  superior  court  has 
been  established,  as  provided  In  this  act, 
shall  elect  a  Judge  of  said  court  for  such 
county  to  serve  from  the  second  Monday  of 
the  following  January  until  the  second  Mon- 
day of  January  four  years  thereafter  and 
until  his  successor  shall  be  elected  and  qual- 
ified." The  third  Legislature  evidently  con- 
strued section  19,  c.  69,  Ses^n  Laws  ol  tbe 
Extraordinaxy  Session  1910,  p.  137,  as  by 
implication  r^eallng  said  section  S,  and  fix- 
tns  tbe  term  of  the  Judges  of  the  superior 
courts  at  two  years,  for  on  March  16,  1911. 
It  enacted  that:  "At  the  general  election  of 
connty  offlcers  to  be  held  In  tlu  year  1914, 
and  at  every  abnllar  election  every  fourth 
year  tbereafttf,  the  quaUfled  electors  of  all 
counties  wherein  a  superior  court  has  been 
estabUsbed  shall  sSle^  a  of  said  court 
for  audi  county  to  serve  from  Hie  first  Mon- 
day ot  the  foUowliv  January  until  the  first 
Ifonday  In  January,  fbur  years  diereafter, 
and  until  his  successor  shall  be  elected  and 
quaUfied."  Section  1,  a  94,  Session  Laws 
1911,  p.  206.  Section  2  of  said  act  also 
prorldes:  "An  acts  and  parts  of  acts  In 
conflict  herewith  and  an  acts  and  parts  of 
acts  providing  for  the  election  of  Judges  of 
the  superior  courts  at  the  general  election 
to  be  held  In  tbe  year  1912 'are  hereby  re- 
pealed." 

In  Tiger  t.  Western  Investmoit  Co.,  221 
n.  8.  286,  81  Sup.  Gt  678,  65  L.  Ed.  738,  the 
mle  of  construction  Is  announced  that  sub- 
sequent congressional  legislation  may  be 
considered  as  an  aid  to  the  Interpretation 
of  prior  legislation  upon  the  same  subject. 
The  acts  of  Oongress  under  consideration  In 
the  Tiger  Oase  were  passed  by  dlf  erent  Con- 
gresses. It  may  be  urged  that  the  act  of 
Hardi  16,  1911,  providing  for  the  election 
of  tlie  Judges  of  the  superior  courts,  the 
first  eloction  to  be  held  in  1914  and  every 
four  years  thereafter,  repealing  section  16 
of  the  act  of  March  19,  1910.  as  tar  as  it 
affected  the  Judges  of  the  superior  covrti^ 
would  have  the  effect  of  extending  the  teran 


of  ofllco  of  such  Jndfsi,  a«  were  elected  at 
the  state  election  in  1910,  for  an  additional 
period  of  two  years.  Such  is  not  tbe  case, 
for,  If  that  had  been  Intended  bf  the  LeKif 
latur^  said  act  would  be  repn^Ouit  to  aee- 
tlon  10^  art  23,  of  the  Constitution.  It  Is  a 
weU-aettled  rule  of  construction  that  wher* 
an  act  is  susceptible  of  two  cuutmcttons, 
one  of  whldi  would  render  it  vaUd  and  the 
other  InvaUd,  that  must  be  adopted  whldh 
sustains  the  act  2  Lewis'  Sutfawland  Stat- 
utory Const  (2d  Ed.)  {  498,  p.  927.  The  act 
of  March  6,  1909  (chapter  14.  brt  7,  p.  182, 
Sess.  Laws  1909;  section  1969,  Comp.  Laws 
of  Oklahoma  1909),  provides  that  such  Judge 
aa  may  be  Elected  in  tbe  year  1910  shaU 
serve  •  •  mitU  his  successor  shall 
be  elected  and,  qualified."  It  la  suggested 
that  as  said  provision  does  not  provide  that 
he  shall  serve  until  his  successor  Is  elected 
or  appointed  and  qualified,  therefore,  no  va- 
cancy has  occurred  which  can  be  filled  by 
the  Governor  under  section  13,  art  6  (sec- 
tion 162,  Williams*  Anno.  Const),  of  tbe  Con- 
stitution of  this  state.  That  question  is  not 
essential  here  to  be  determined  in  order  to 
dispose  of  this  case  and  no  opinion  Is,  there- 
fore, expressed  thereon.  The  entire  act  or 
statute  is  to  be  examinM  with  a  view  of 
arriving  at  the  true  Intention  of  each  part, 
and  effect,  if  reasonably  [Msslble,  is  to  be 
given  to  tbe  whole  act  iu>d  to  every  section 
or  clause.  If  different  portions  seem  to  con- 
flict, courts  must  harmonize  them,  if  prac- 
ticable, favoring  that  construction  which 
will  rendw  every  word  operative,  rather 
than  one  which  makes  some  words  idle  and 
nugatory.  Trapp  v.  Wells  Fargo  Expresi 
Co.,  supra;  Territory  v.  Clark,  supra. 

[t]  Following  this  rule  of  constrdction  tlw 
foregoing  conclusions  give  effect  to  tbe  at- 
tire act  of  Mardi  19,  1910,  and  bring  about 
harmony  In  tbe  tenure  of  offices  of  like  kind 
in  the  state,  to  wit,  Judges  of  the  superior 
courts  and  district  courts  to  hold  fur  four 
years  and  all  oonn^  and  township  ofllcera 
to  h<^d  fer  a  p«lod  of  two  years.  In  reach- 
ing this  conclusion,  we  believe  that  we  have 
unerringly  carried  out  the  intention  of  th» 
L^lslatnra 

It  followB  that  Uie  Judgment  of  the  trial 
court  must  be  affirmed.  All  tbe  Justloea  oon* 
cor. 


(S6  Okl.  Sm 
BPAXJUmiQ  MFO.  00.  T.  LOWK. 

(Bnprame  Court  of  Oklahoma.   Hard  IL 

1918.) 

(Bfttnhtu  ^  fk9  Oowrt.) 

L  Sales  f|  847*>— RnntDncs  or  PAXtm— 
Becovert  or  Pucn. 

Where  an  agent  (or  plaintiff,  a  manufae- 
turiog  coDcem,  delivered  a  bassj  with  b  de- 
fective wheel  to  defendant  mui  tbe  under- 
■tandlng  at  tiie  time  that  no  purchase  was 
made  unless  a  new  and  perfect  whsel  was  fur' 
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nlshed,  recoreiT  casDot  be  had  upon  the  note 
gireo  for  the  purchase  price,  where  the  wheel 
wai  Dot  furmehed  aa  agreed,  and  the  buggy 
was  tendered  back. 

[Ed.  Note.— For  other  caseB,  see  Sales,  Cent. 
Dig.  K  962-972 ;  Dec.  Dig.  {  347.*]  '■ 
S.  Appeal  and  Erbob  (S  1005*)— Bivibw— 

Questions  of  Fact. 

Where  controverted  questions  of  fact  are 
submitted  to  a  jury,  and  there  is  competent 
evidence  reasonably  tending  to  support  every 
material  averment  necessary  to  uphold  the  Ter- 
dict,  and  the  trial  court  in  its  instructions  to 
the  jury  fairly  states  the  issues  and  fixes  the 
burden  thereon  as  the  same  are  preBcated  by 
the  pleadings  and  evidence,  and  a  verdict  is 
rendered  which  from  all  the  facts  appears  to 
meet  the  requirementa  of  justice,  which  is  ap- 

S roved  by  tbe  trial  court,  and  judgment  is  ren- 
ered  in  accordance  therevrith,  this  court  will 
sot  reverse  the  order  of  the  trial  court  denjing 
a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  sea  Appe*l  and 
Error,  Cent  Dig.  U  3860-3870,  S948-3950; 
Dec  Dig.  I  1006,*] 

Error  flcom  Beckbam  Oounty  Ooart;  John 
Ob  Hendrix,  Judge. 

Action  by  tbe  Spauldlng  Manufacturing 
Company  against  J.  h,  Lowe.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

T.  B.  Wise,  of  Sayre,  for  plaintiff  in  error. 
J.  A.  Mlnton,  of  BridE,  for  defendant  In  er- 
ror. 

DUNN,  J.  This  case  presents  an  appeal 
by  the  Spaulding  Manufacturing  Company 
from  an  order  of  tbe  county  court  of  Beck- 
ham county  denying  a  motion  for  new  trial 
and  a  judgment  in  favor  of  the  defendant 
In  an  action  brought  by  the  said  company 
upon  a  note  made  in  Its  favor  by  the  defend- 
ant The  statement  of  facts  as  set  forth  In 
the  abstract  of  plaintiff  In  error  shows  that 
on  or  about  October  17,  1907,  the  plaintiff 
sold  to  tbe  defendant  a  secondhand  or  used 
buggy,  which  was  sound  in  every  particular 
except  that  the  front  wheel  had  a  spoke  or 
two  broken  out  of  it  It  was  agreed  at  the 
Hme  of  the  sale  that  the  company  would 
replace  tbe  defective  wheel  by  shipping  the 
defendant  a  new  one.  In  payment  for  the 
buggy  defendant  gave  his  note  payable  to 
plaintiff,  and  on  tbe  margin  of  which  was 
written,  "Due  one  front  wheel  prepaid  to 
Erfck,  Oklahoma."  The  bill  of  particulars 
<tf  plaintiff  was  In  tbe  ordinary  form  of  a 
salt  on  a  note  to  which  the  defendant  •  an- 
swered: That,  at  the  time  he  signed  tbe 
said  note,  plaintiff,  as  a  part  of  Its  consld- 
«raUon,  agreed  to  deliver  to  him  one  front 
wheel  for  said  bu^,  freight  prepaid  to  Erlcfe, 
Okl.  Further,  that  the  note  was  without 
a  valid  consideration  for  the  reason  that  said 
buggy  was  worthless  to  defendant  in  its  pres- 
et condition,  being  a  special  make  of  bug- 
gies, a  Spaulding  buggy,  and  that  he  had 
been  unable  to  sui^Iy  same  with  a  new 
wheel,  and  the  note  was  wholly  without  con- 
sideration. That  defendant  has  repeatedly 
offered  to  turn  said  buggy  back  to  plaintiff 


and  asked  plalAtlff  io  rottmi  bis  said  note, 
and  plaintiff  has  refused  to  comply  with  his 
part  of  said  contract  and  refused  to  return 
defendant's  note  to  him.  D^endant's  evi- 
dence in  chief  Is  set  forth  by  plaintiff  in  er^ 
ror  In  his  brief  as  follows :  **That  Mr.  New- 
by,  agent  of  the  Spaulding  Manufacturing 
Company,  brought  to  defendant's  place,  la 
the  fall  of  1907,  a  buggy  which  bad  a  broken 
wheel,  and  wanted  to  sell  it  to  defendant 
That  defendant  told  Newby  that  he  did  not 
want  the  buggy  at  all;  that  If  he  bought  a 
buggy  he  woul.d  want  one  that  would  give 
him  some  service.  Tliat  Newby  said:  'I'll 
fix  it  so  that  it  wlU  be  all  right  I'll  furnish 
you  a  new  wheeL'  That  defendant  wanted  to 
know  when  he  would  send  the  wheel,  and 
Newby  said  right  away,  In  about  four  or 
five  days.  That  defendant  told  Newby  to 
take  plenty  of  time,  and  Newby  said  that 
the  wheel  would  be  at  I^rlck  in  two  weeks. 
That  defendant  answcrel,  'All  rlght,_  I  will 
take  the  buggy  under  that  contract  Un- 
derstand, now.  If  that  wheel  don't  come  In 
two  weeks,  your  time,  you  can  come  and  get 
the  buggy,  because  I  don't  consider  that  I 
have  made  any  contract  for  It  unless  I  get 
tbe  wheel  in  the  time  yon  have  specified' 
That  Newby  said,  'It  will  certainly  be  there 
In  two  weeks.'  That  defendant  went  to 
Erick  at  the  end  of  the  two  weeks,  but  the 
wheel  had  not  been  sent  That  about  a 
month  after  he  made  andtber  demand  on  an- 
other of  plaintiff's  agents,  A.  M.  Daniel,  for 
the  wheel.  That  at  the  request  of  Danld 
he  consented  to  keep  the  buggy  two  weeks 
longer  on  the  promise  of  Daniel  that  the 
wheel  would  be  sent  within  that  time.  That 
the  plaintiff  never  famished  the  wheeL 
That  defendant  made  four  trips  to  Erick  to 
get  the  wheel,  using  the  buggy.  Tl^at  defend- 
ant was  always  ready  and  wUltng  and  able 
to  comply  with  his  part  of  the  contract  and 
to  pay  the  note  when  it  became  due,  if 
plaintiff  had  furnished  the  wheel  as  It 
had  promised  to  do.  That  defendant  ten- 
dered tlie  bu^y  ba<A  to  plaintiff,  tbe  first 
time,  something  like  a  month  after  be  bad 
bought  it,  when  he  had  the  arrangement 
with  Mr.  Daniel  to  hold  the  hu^  another 
two  weeks.  That  he  actually  turned  the 
buggy  over  vrben  he  brought  it  to  Erick  at 
the  time  he  was  sued  on  the  note  in  the 
justice  court  and  left  It  at  Stubb's  llveiy 
bam  when  he  tumed  It  ba<^  to  Mr.  Wise, 
the  attorney  prosecuting  the  snlt  That  he 
wrote  two  letters  to  plaintiff  about  the  bug- 
gy; tbe  first  one  about  June  following  the 
fall  that  bp  boi«ht  the  buggy,  and  Hie  saC' 
ond  letter  some  time  after  the  ftill  foltowi- 
Ing  the  writing  of  the  first  letter,  before 
plaintiff  had  made  any  demand  for  pay- 
ment That  on  tba  first  one  I  Just  wnle 
them  thB  trade,  stated  the  contract,  that  I 
bad  ordered  from  the  agent,  and  that  be  bad 
nova  compiled  with  It,  and  I  would  Uke  to 
have  a  wheel  or  they  could  come  and  get  tbe 


•Vm  w4iw  cans  wm  sum  t9pl»  sad  moUob  NUUBBB  U  Dm.  Dig.  4  An.  Dig.  Kay-N«k  8wl«s  *  a«p'r  lainm 

Digitized  by  Google 


OkL) 


HAMPTON 


THOMAS 


961 


bnggy.  That  was  the  first  letter.'  That  In 
the  second  letter  he  Just  wrote  that  he  had 
their  boggy  there,  and  that  they  had  fallen 
down  on  their  contract  and  be  wanted  them 
to  come  and  get  the  buggy." 

On  cross-examination  It  developed  that  de- 
fendant, while  be  bad  held  the  buggy  await- 
ing on  plaintiff  to  furnish  the  wheel  or  call 
for  it  or  Indicate  disposition,  had  used  It 
on  a  number  of  occasions.  The  plaintiff  ask- 
ed the  court  to  Instruct  the  jury  that  If 
It  fonad  that  It  bad  promised  defendant  to 
deliver  him  a  new  wheel  and  that  he  failed 
to  deliver  the  same,  but  tbat  the  buggy  In  all 
other  respects  fulfilled  the  warranty  under 
which  it  was  bought,  that  such  an  agreement 
was  Itnown  as  a  subsidiary  promise,  and  a 
failure  on  the  part  of  plaintiff  In  tbat  re- 
spect would  not  release  the  defendant  from 
his  obligation  to  pay  the  note  In  accordance 
wltb  Its  terms,  but  that  he  was  entitled  to 
an  offset  for  what  a  new  wheel  such  as 
plaintiff  agreed  to  furnish  was  worth.  The 
court  Instructed  the  jury  that  the  burden 
of  establishing  his  defense  was  npon  the  de- 
fendant, and  that  a  partial  failure  of  con- 
sideration was  not  sufficient  to  defeat  the 
action  on  the  note ;  but  If  it  found  that  the 
defective  bu^  wheel  referred  to  In  de- 
fendant's answer  was  to  be  replaced  in  a 
specific  time  by  a  new  and  perfect  wheel, 
and  If  It  was  farther  found  that  the  failure 
on  the  part  of  plaintiff  to  furnish  the  said 
new  wheel  at  the  time  specified  greatly  Im- 
paired or  destroyed  the  use  of  the  buggy, 
and  that  the  defendant,  acting  npon  his 
right,  attempted  to  or  used  all  of  his  efforts 
to  rescind  his  contract  and  redelivered  the 
buggy  back  to  the  company,  that  it  would 
then  be  Its  duty  to  find  for  the  defendant. 

[1]  From  the  testimony  of  the  defendant 
it  Is  noted  that  bis  contract  for  the  buggy 
contained  the  condition  precedent  that  he 
was  to  have  a  new  wheel,  because,  as  he 
states  In  bis  evidence,  "I  do  not  consider 
that  I  have  made  any  contract  for  it  unless 
I  get  the  wheel  In  the  time  you  hare  'sped- 
fled." .  The  wheel  did  not  come,  and  defend- 
ant's temporary  retention  of  the  buggy  was, 
as  Is  seen  above,  at  least  as  to  a  part  of  It, 
nnder  the  solicitation  of  plalntlfTs  agent 
The  buggy  was  not  delivered  to  the  defend- 
ant in  the  dty,  but  at  his  own  home,  and 
he  would  have  been  strictly  within  his  rights 
If  he  had  delivered  the  buggy  to  the  plain- 
tiff at  tbe  place  plaintiff  delivered  It  to  him. 
However,  the  plaintiff,  taking  no  action  upon 
either  its  failure  to  provide  the  wheel  as 
contracted  for  or  to  retake  as  It  had  a  right 
to  do  and  which  was  In  accord  with  the  de- 
fendant's wish,  brought  suit,  whereupon  de- 
fendant brought  the  buggy  to  town  aud  de- 
livered It  as  above  set  forth.  Under  these 
circumstances,  in  our  judgment  the  verdict 
of  the  trial  conrt  was  correct. 

[2]  The  Instructions  given  by  the  court 
tkbrly  presented  .the  Issues  to  the  jury,  and 


the  role  has  been  frequently  announced  by 
this  court  that  where  there  Is  competent  evi- 
dence reasonably  tending  to  support  every 
material  averment  necessary  to  uphold  the 
verdict,  and  the  trial  court  In  Its  Instruc- 
tions to  the  Jury  fully  and  fairly  states  the 
issues  and  fixes  the  burden  thereon  as  the 
same  are  presented  by  the  pleadings  and 
evidence,  and  a  verdict  Is  rendered  which 
from  all  the  facts  appears  to  meet  tbe  re- 
quirements of  justice,  which  is  approved  by 
the  trial  court,  and  ja^iment  Is  rendered 
In  accordance  therewith,  this  court  will  not 
reverse  the  order  of  the  trial  court  denying 
a  motion  for  new  triaL 

The  judgment  of  the  trial  court  ta,  accord- 
ingly, affirmed. 

HAYES,  0.  J.,  and  TUBNEB,  WILLIAMS, 
and  KAK&,  33,,  concur. 

(3&  Okl.  KM) 
HAMPTON  et  aL  y.  THOMAS  et  aL 

(Snprems  Oonrt  of  Oldahoma.   March  11, 

1913.) 

fBvUahut  by  the  Court,) 

1,  Appeal  and  Kbbob  (|  773*)— Dbfkndawt 
IN  Ebbob— FAIZ.ITBE  TO  Fuje  Bbiet^Ri:- 

VIBW. 

Where  plaintiff  in  error  has  served  and  • 
filed  bis  brief  in  compliance  with  rule  of  this 
court,  and  defendant  in  error  has  neither  filed 
a  brief  nor  offered  an  excnse  for  snch  failnre, 
the  court  la  not  required  to  search  the  record 
to  find  some  theory  npon  which  the  judgment 
of  the  court  below  may  be  sustained,  bnt  may. 
where  the  bri«C  appears  reasonably  to  snstain 
the  assignments  of  eirror,  reverse  the  case  in 
accordance  with  the  prayer  of  the  petition. 

[Ed.  NotSk— For  other  eases,  see  Appeal  and 
Errorj  Gent  IHg.  H  310<1,  8108-3110;  Dec. 
Dig.  I  778.*] 

2.  Appeal  Awn  Ebbob  (i  1010*)— Eevibw— 

Findings. 

Where  a  case  is  tried  before  a  court  with- 
out a  jury,  as  where  it  !■  tried  before  a  jnxTt 
If  there  Is  alwence  of  any  evidence  reasonably 
tending  to  support  the  finding  of  the  conrt,  die 
finding  of  the  court  and  the  Judgment  thereon 
will  be  set  aside  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8983-3989;  Dec.  Dig.  I 
1010.  •] 

Error  from  District  Court,  Mayes  County; 
T.  L.  Brown,  Judge. 

Action  by  Thomas  C.  Thomas  and  others 
against  Bettle  Hampton  and  another.  Judg- 
ment for  plalntlfls.  and  defendants  bring 
OTTor.   Beversed  and  remanded. 

J.  O.  Austin,  of  Orove,  for  plaintiffs  la 

error. 

HATERS,  C.  J.  D^endants  In  error,  who, 
with  plaintiff  In  error  Bettle  Hampton,  are 
the  Joint  owners  of  a  certain  tract  of  land 
situated  In  Mayes  county,  brought  this  ac- 
tion against  plaintiffs  In  error  Bettle  Hamp- 
ton and  her  husband,  Bert  Han^ton,  to  ob- 
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t&in  a  decree  of  partition,  aod  tor  a  money 
Judgment  against  plaintiff  In  error  Bert 
Hampton  for  rents  and  profits  that  they  al- 
lege said  plaintiff  In  error  has  received  and 
collected  from  the  land  daring  the  years 
1007.  1908,  and  1909.  The  trial  was  to  the 
court  without  a  Jury,  and  -resulted  In  flnd- 
inga  of  fact  In  favor  of  defendants  In  error, 
and  Judgment  decreeing  a  partition,  and 
also  Judgment  In  tbelr  favor  against  plaintiff 
In  error  Bert  Hampton  for  the  sum  of  $175. 
To  reverse  tbls  latter  Judgment  this  appeal 
is  prosecuted. 

[1]  Plaintiffs  In  error  have,  In  full  com- 
pliance with  rule  of  this  court,  filed  their 
brief  herein,  but  no  brief  has  been  filed  by 
defendants  In  error  or  excuse  made  for  such 
failure.  By  reason  of  Rule  7  (95  Fac.  vl), 
where  plaintiff  in  error  has  served  and  filed 
his  brief  In  compliance  with  rule  of  this 
court,  and  defendant  in  error  has  neither 
filed  a  brief  nor  offered  an  excuse  for  such 
failure,  the  court  Is  not  required  to  search 
the  record  to  find  some  theory  uimn  which 
the  Judgment  of  the  court  below  may  be 
sustained,  but  may,  where  the  brief  appears 
reasonably  to  snetaln  the  assignments  of  er- 
ror, reverse  the  cause  In  accordance  with  the 
prayer  of  the  petition  in  error.  Ellis  t.  Out- 
ler,  25  OkL  469,  106  Pac.  857;  Bucfcner  v. 
Okla.  Nat  Bank  of  Shawnee  et  aL,  26  OkL 
472,  106  Pac.  969:  Flanagan  v.  Davis  et  al., 
27  Okl.  422, 112  Pac.  990;  Rndd  WUson  et 
al.,  82  Okl.  86, 121  Pac.  262. 
.  It]  One  of  the  assignments  of  error  urged 
In  plaintiff  In  error's  brief  for  nrersal  la 
that  the  findings  and  Jadgmmt  of  the  trial 
court  are  not  sustained  by  the  evidence.  In 
Investlcatlng  this  asBignment  we  have  not 
only  reviewed  the  evidence  tx  contained  in 
the  abstract  in  plaintiff's  brief,  but  have 
carefully  read  the  record,  and  ate  of  tlA 
eptaiion  that  it  should  be  sustained.  There 
-is  an  abaence  of  any  evidence  tending  to 
show  that  plaintiff  In  error  Bert  Hampton 
was  in  possession  of  the  premlsea  during  the 
years  1907, 1908,  and  1900,  or  that  be  collect- 
ed the  rents  or  recdved-any  rents  or  benefits 
therefrom  tat  said  years. . .  There  is  also  an  ab- 
soice  of  evidence  tending  to  show  the  rental 
valoe  of  the  land  In  controversy  during  said 
period  of  time.  Where  a  case  is  tried  be- 
fore a  court  without  a  iury,  as  where  it  is 
tried  before  a  Jury,  If  there  is  absence  of 
any  evidence  reaswably  tending  to  support 
the  finding  ot  the  court,  the  finding  of  the 
conrt  and  the  Judgment  thereon  will  be  set 
aside  on  appeaL  Reeves  ft  Go.  v.  Brennan, 
25  Okl.  544,  106  Fac.  9&a 

There  are  other  errors  assigned  in  plain- 
tiff in  error's  brief,  but  they  are  without 
merit 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  trial  court  is  reversed  and  the 
cause  remanded.  All  the  Justices  concur, 
except  WILLIAMS,  J.,  not  participating. 


(«  OU.  Cr.  M) 
8TATB  ex  reL  TUGEBR  v.  DAVIS  et  aL 
(Criminal  Court  of  Appeals  of  OfcUhwaa. 
March  29,  1913.) 

{Svllahut  by  the  Court.} 

1.  Gbxhinai.  Law  (i  641*)— Pbbson  Coktih- 
Eo— Rioar  TO  ConBni.T  Oouhbel— Pmvate 
Consultation— Coubts—Ddtt  to  Coittbol 

EXBCUTtVB  QFFICEBS. 

(a)  Where  a  person  is  confined  in  Jail  pend- 
ing a  trial  upon  a  criminal  prosecution,  be  hu 
the  right  to  have  an  opportunity  to  cooauh 
freely  with  his  counsel  wiuiout  having  any  per- 
son  present  to  bear  wluit  passes  betwem  tbesi, 
whose  presence  is  objectionable  to  such  defend- 
ant 

{b)  It.  is  the  duty  of  officers  having  custodr 
of  persbuB  charged  whh  the  commiseioD  <rf 
crime  to  afford  tbem  a  reasonable  opportnnity 
to  privately  consult  their  attorneys,  and  no  of- 
ficer has  the  right  to  be  present  and  hear  what 
is  said  during  such  consultation;  but  the  offi- 
cers must  take  such  precaution  as  may  be  nee- 
essary,  MCording  to  the  circamstances  of  each 
case,  to  prevent  the  escape  oi  such  prisoners. 

(c)  It  is  the  duty  of  the  trial  courts  of  Okla- 
homa to  make  such'  orders  as  will  secure  to 
every  person  Imprisoned  upon  an  accusatitm  of 
crime  a  reasonable  opportunity  to  consult  pri' 
vately  and  freely  with  his  counsel,  without  let 
or  hiodrance  from  any  sheriff,  jailer,  or  other 
officer. 

(d)  Aa  to  just  when  and  where  consultations 
between  prisoners  and  their  attorneys  may  be 
had  will  vary  with  the  circumstances  of  each 
case,  within  the  discretion  of  the  officer  hari&g 
the  custody  of  such  prisoner;  but  this  discre- 
tion is  subject  to  the  review  <rf  the  courts,  and 
it  must  not  be  arbitrarily  used. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  H  1496-1506;  Dec  Dig.  1 
641.*] 

2.  COMTMPT  ill  20,  88*)-CODIHfB  (§  206-)- 

CaiHZKAL  CouBT  or  Apfbalb— Junmic- 

TIOH^FOWEBB— BNFOBOBICBNT  OT  JUDOMBItT 

BT  E^EOUTIVK  OFFZCEBS. 

(a)  The  Criminal  Court  of  Appeals  Is  charg- 
ed with  the  duty  of  seeing  that  we  liave  a  uni- 
form system  of  criminal  Jurisprndenf^e  in  Okla- 
homa, and  it  is  the  court  of  last  resort  and  the 
supreme  arbitrator  for  the  settlement  of  all 
questions  relating  to  CTlminal  law  In  this  state. 

(b)  The  Criminal  Court  of  AppeffU,  indepod- 
ent  of  authority  granted  by  statute,  has  the  in- 
herent power  to  enforce  obedience  to  its  orders 
by  contempt  proceedings.  Such  power  is  es- 
sential to  the  due  administration  of  Justice. 

<c)  It  is  the  duty  of  all  officers  of  the  state  to 
render  unonestioning  obedience  to  the  Judg- 
ments of  toe  courts.  If  the  courts  are  in  er- 
ror, they  alone, have  the  power  to  correct  such 
errors. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  68-02,  66-Sfi7l>ec.  X>^  H  20. 
33:*  Courts,  Cent.  Dig.  il  ^9-701;  S«c  Dig. 
t  206.*] 

Contempt  proceedings  by  the  States  on 
the  relation  <tf  H.  S.  Tucker,  against  Bamv 
Davis  and  another.  Jndgment  for  xelntor. 

Owing  to  the  disposition  made  of  this 
case.  It  Is  not  necessary  to  make  more  than  a 
condensed  statement  of  the  facta  involved. 
H.  8.  Tucker  was  confined  as  a  prisoner  in 
the  county  Jail  ot  Custer  comity,  Ok].,  upon 
a  charge  of  rajw  p«idlng  against  him  in  th»f 
superior  court  of  said  county.  He  presented 
an  application  to  the  Criminal  Court  of  Ap- 
peals, In  whldi  It  anwars  that,  being  onable 
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to  employ  counsel  to  eondnet  his  defense,  tbe 
Judge  of  said  superior  court  had  appointed 
T.  B.  Norfleet  and  P.  S.  Hlllman,  members 
of  the  Custer  countr  bar,  to  defend  him; 
that,  owing  to  the  grsvity  of  the  charge  pend- 
ing against  said  Tucker,  it  was  necessary 
that  be  should  have  an  opportunity  to  confer 
privately  and  fully  with  his  said  attorneys 
with  reference  to  his  defense  in  this  case, 
but  that  Barney  Daris,  sheriff  of  Custer 
connty,  and  W.  M.  Van  Bibber,  Jailer  of  said 
county,  refused  to  permit  the  said  Tucker  to 
confer  with  his  said  counsel,  except  In  the 
presence  of  said  sheriff  or  Jailer.  It  was 
farther  made  to  appear  that  there  was  no 
suitable  place  tn  the  Jail  at  which  a  private 
conference  could  be  bad,  but  that  aome  room 
might  be  selected  In  the  courthouse,  which 
was  adjacent  to  the  Jail,  in  which  such  pri- 
vate otmference  could  be  bad.  'It  was  fur- 
ther made  to  appear  that  Hon.  J.  W.  Lawter, 
Judge  of  the  superior  court  of  Ouster  county, 
was  absent  from  the  county,  and  therefore 
.could  not  afford  the  relief  desired.  Upon 
this  showing  the  Criminal  Court  of  Appeals 
Issued  an  order  addressed  to  said  sheriff 
and  said  Jailer  of  said  Custer  county,  Okl., 
ordering  and  directing  that  they  at  any  rea- 
sonable time,  upon  tbe  request  of  his  said 
attorneys  of  record,  should  take  said  H.  S. 
Todcer  from  the  Jail  to  some  room  In  the 
courthouse  of  said  county,  to  be  selected  by 
said  officer  or  officers,  and  that  tbe  said  H. 
8.  Tuclcer  be  there  permitted  to  consult  pri- 
vately with  said  attorneys.  A  copy  of  said 
order  was  served  up<m  both  the  sheriff  and 
Jailer  of  said  Custer  county.  It  was  further 
made  to  appear  to  tbe  court  that  after  the 
service  of  such  order,  and  In  total  disobedience 
thereof,  said  sberUT  and  said  Jailer  of  Custer 
county  refiised  to  permit  the  said  Tui^er  to 
privately  consult  bis  said  attorneys  as  di- 
rected la  said  order,  although'  so  requested 
to  do.  Thereupon  a  citation  was  addressed 
to  bodi  of  said  officers,  requiring  them  to  ap- 
pear before  tbe  Criminal  Court  of  Appeals 
and  show  what  cause,  if  kny,  they  bad  for 
disobeying  said,  ordet,  and  why  they  should 
not  be  punished  fbr  contelnpt  Tbe  matter 
coming  on  to  be  beard,  both  of  said  officers 
appeared  and  denied  that  they  bad  disobeyed 
the  said  order  of  tbe  court  A  great  deal  of 
testimony  was  offered  by  both  sides,  a  detail 
statement  of  which  is  unnecessary. 

Thomas  W.  Conner,  of  Oklahoma  City,  P. 
8.  HlUnmn,  of  Clinton,  and  Thomas  B.  Nor- 
fleet, of  Arapabo,  for  relator.  Phillips  A 
Mills,  of  Arapabo.  and  A,  0.  Crace,  ot  Okla- 
homa City,  for  req>ond«itB. 

rURMAN,  J.  (after  stating  the  facts  as 
above).  [1]  First  It  would  be  a  cheap  sub- 
terfuge of  and  shameless  mockery  upon  Jus- 
.tice  for  the  state  to  put  a  man  on  trial  In  Its 
eonrts  charged  with  an  offense  which  In- 
volved his  life,  liberty,  or  diameter,  and  then 
place  him  In  such  a  portion  tbkt  he  could 


not  prepare  to  make  his  defense.  It  would 
be  Just  as  reasonable  to  place  shackles  upon 
a  man's  Umbs,  and  then  tell  him  that  It  Is 
his  right  and  duty  to  defend  himself  against 
an  impending  physical  assault  If  the  right 
of  defense  exists,  It  dncludes  and  carries  with 
it  the  right  of  such  freedom  of  action  as  Is 
essential  and  necessary  to  make  such  defense 
complete.  In  fact,  there  can  be  no  such 
thing  as  a  legal  trial,  unless  both  parties  are 
allowed  a  reasonable  opportunity  to  prepare 
to  vindicate  their  rights.  This  Is  so  funda- 
mentally Just,  and  is  so  highly  prized  by  the 
people  of  Oklahoma,  that  it  Is  embodied,  not 
only  in  our  statute  law,  but  Is  further  safe- 
guarded and  rendered  inviolate  by  a  num- 
ber of  constitutional  provisions.  Section  16, 
Williams'  Const  of  OkL,  In  express  terms 
declares  that  no  perscm  shall  be  deprived  of 
life,  liberty,  or  proi)erty  without  due  process 
of  law.  There  can  be  no  such  thing  as  due 
process  of  law  where  a  party  to  a  case  has 
been  deprived  of  an  opportunity  to  prepare 
for  trial.  Section  28,  Williams'  Const  of 
Okl.,  provides  that  in  all  criminal  prosecu- 
tions tbe  accused  sbaU  have  a  right  to  a 
speedy  public  trial  by  an  impartial  Jury  of 
the  county  in  which  tiie  crime  shall  have  been 
committed ;  that  he  shall  be  Informed  of  the 
nature  and  cause  of  tbe  accusation  against 
him  and  have  a  copy  tiiereof,  and  be  confront- 
ed with  tbe  witnesses  against  him,  and  have 
compulsory  process  for  obtaining  witnesses 
in  his  own  behalf;  and  that  be  shall  have 
the  right  to  be  heard  by  himself  and  by 
counsel. 

Due  process  of  law  would  be  a  libel  on 
Justice  if  It  did  not  carry  with  it  the  absolute 
right  of  preparation  for  trial.  The  right  to 
be  informed  of  the  nature  and  cause  of  the 
accusation  against  him,  and  have  a  copy 
thereof,  would  be  only  so  much  Idle  buffoon- 
ery If,  tbe  accused  was  not  allowed  to  pre- 
pare to  defend  himself.  All  of  these  rights 
would  amount  to  but  little  if  tbe  accused  did 
not  also  have  the  right  to  be  represented  by 
counsel  who  'was  learned  In  the  law  and 
trained  In  tbe  matter  of  presenting  cases  in 
court  These  principles  are  not  only  em- 
bodied In  our  Constitution,  but  th^  or  sim- 
ilar provisions  will  be  found  In  the  Consti- 
tution of  every  state  of  the  American  Union 
and  also  in  the  Constitution  of  t3ie  United 
States.  They  therefore  cannot  be  mlnlmJzed, 
but  constitute  the  fundamental  and  universal 
principles  of  American  criminal  law ;  and  no 
Legislature  or  court  can  ignore  or  violate 
them.  Tbe  absolute  right  of  every  defend- 
ant in  a  criminal  case  to  be  represented  by 
counsd  learned  in  tbe  law  was  discussed  and 
recognized  by  the  unanimous  decision  of  this 
court  in  tbe  case  of  Baker  t.  State,  130  Pac. 
820,  in  an  opinion  by  Judge  Doyle,  decided  at 
tbe  present  term  of  the  court  The  right  to  be 
heard  by  counsel  would,  in  the  language  ot 
Saint  Paul,  1  Cor.  18,  1,  "become  as  sound- 
ing brass,  or  a  tinkling  cymbal,"  If  it  did  not 
Include  the  rlgtat  to  a  full  and  confldratlal 
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consultation  with  such  oonnsel,  with  no  other 
personB  present  to  hear  what  waa  said.  This 
Is  a  material,  substantial  right,  essential  to 
justice. 

Section  257,  Comp.  Laws  1909,  amtmg  oth- 
er things,  provides  that  it  Is  the  duty  of  an 
attorney  and  counselor  at  law  "to  maintain 
Inviolate  the  confidence  and  at  any  peril  to 
himself  to  preserve  the  secrets  of  his  client" 
This  Is  not  only  the  statute  law  of  our 
state,  but  It  is  also  a  settled  principle  of 
the  common  law.  While  this  rule  is  rigid- 
ly enforced  as  between  client  and  attorney, 
yet  it  does  not  extend  to  persona  who  may 
hear  what  passes  between  clients  and  their 
attorneys.  If  clients  disclose  secrets  to 
their  attorneys  In  the  presence  of  others, 
the  law  closes  the  mouths  of  the  attorneys, 
and  will  not  permit  them  to  reveal  secrets 
so  disclosed ;  but  no  such  inhibition  Is  placed 
by  law  upon  others  present  who  may  hear 
such  secrets,  unless  such  other  persons  are 
the  helpers  or  assistants  of  such  attorneys. 
Therefore,  if  parties  in  prison  and  charged 
with  crime  are  compelled  to  consult  their 
attorneys  In  the  presence  of  an  officer  or 
officers  of  the  law,  the  very  object  and  pur- 
pose of  the  Constitution  and  of  the  statute 
would  be  defeated,  because  such  officer  or 
officers  could  testify  as  to  any  statements 
passing  between  such  defendants  and  their 
attorneys,  or  could  otherwise  disclose  such 
secrets  against  the  will  and  to  the  injury 
of  such  defendant  This  alone  would  render 
such  consultations  a  miserable  and  contemp- 
tible farce.  It  therefore  necessarily  follows 
that  it  is  the  absolute  right  of  parties  charg- 
ed with  crime  to  consult  privately  with  their 
attorneys,  and  that  it  is  an  illegal  abridg- 
ment of  this  right  for  a  sheriff.  Jailer^  or 
other  officer  to  deny  to  a  defendant  the  right 
to  consult  his  attorneys,  except  in  the  pres- 
ence of  such  officer.  We  think  that  this 
question  is  too  plain  for  argument,  and  that 
the  statement  of  the  proposition  amounts  to 
its  demonstration. 

This  court  has  repeatedly  held  that  fair- 
ness is  an  essential  element  in  the  trial  of 
criminal  cases  in  Oklahoma,  and  that  un- 
fairness and  Justice  cannot  be  harmonized 
with  each  other,  and  that  whenever  it  Is 
made  to  appear  that  there  was  any  unfair- 
ness in  the  trial  of  a  criminal  case  such  un- 
fairness will  be  ground  for  reversal,  unless 
it  affirmatively  appears  from  the  record  that 
it  could  not  have  materially  affected  a  ver- 
dict of  conviction. 

It  is  the  duty  of  officers  having  the  cus- 
tody of  persons  charged  with  crime  to  af- 
ford them  a  reasonable  opportunity  to  pri- 
vately consult  with  their  attorneys,  with- 
out liaving  other  persons  present,  taking 
such  precautions  as  may  be  necessary,  ac- 
cording to  the  circumstances  of  each  case, 
to  prevent  the  escape  of  such  prisoner.  It 
Is  therefore  the  duty  of  the  trial  courts  of 
Oklahoma  to  make  such  orders  aa  will  se- 
cure to  every  person  imprlaoued  upon  an 
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accnwtton  of  crime  a  reasonable  vpBortaaUj 
to  consult  pttvately  and  freely  with  his  coun- 
sel, without  let  or  hindrance  from  any  sher- 
iff, jailer,  or  other  officer.  As  to  what,  when 
and  wBere  such  consultations  may  be  had 
may  vary  with  drcumstancea,  and  is  a 
matter  within  the  discretion  of  the  trial 
court,  but  this  is  not  an  arbitrary  discretion, 
and  it  must  not  be  so  used;  otherwise  it 
may  become  the  means  of  defeating  Justice. 

It  matters  not  what  the  officers  may  think 
of  the  guilt  of  a  defendant,  the  law  presumes 
that  he  is  innocent  until  his  guilt  has  been 
legally  pronounced  by  an  Impartial  Jury  In 
a  fair  trlaL  It  matters  not  how  humble, 
poor,  or  friendless  he  may  be,  or  how  strong 
and  Influential  the  feeling  against  him,  it  is 
his  absolute  right  to  have  a  fair  opportunity 
to  prepare  for  trial  and  to  present  his  de- 
fense. The  law  is  not  hunting  for  victims 
or  seeking  to  offer  up  vicarious  atonements. 
Punishment  should  never  be  inflicted  as  such 
before  a  conviction,  and  there  should  be  no 
conviction,  unless  it  be  legally  established  to 
the  satisfaction  of  the  Jury,  beyond  a  rea- 
sonable doubt  that  the  defendant  la  gidlty 
of  the  crime  charged  against  him.  No  at- 
tempt to  railroad  any  man  to  the  peniten- 
tiary or  to  the  gallows,  it  matters  not  how 
guilty  he  may  be,  should  for  one  moment  be 
tolerated  by  any  court  If  a  defendant  can- 
not be  convicted  without  denying  him  a  rea- 
sonable opportunity  to  prepare  for  trial  and 
a  fair  trial,  he  should  not  be  convicted  at 
all.  Any  other  rule  would  make  a  myth  of 
Justice  and  a  snare  and  a  delusion  of  courts. 

Second.  It  would  be  difficult,  If  not  Im- 
possible, to  include  in  one  general  definition 
everything  which  constitutes  contempt  of 
court.  Even  if  this  were  possible.  It  Is  not 
necessary  to  do  so  In  this  case;  for  the 
specific  charge  against  re^tondents  is  a  will- 
ful disregard  and  disobedience  of  the  order 
of  this  court 

[2]  The  Criminal  Court  of  Appeals  Is  the 
court  of  last  resort  In  all  criminal  cases  and 
for  the  settlement  of  all  questions  involvlns 
a  construction  of  the  criminal  laws  of  Okla- 
homa. This  conrt  is  charged  with  the  duty 
of  seeing  that  we  have  a  uniform  system  of 
criminal  Jurisprudence  in  the  state.  It  would 
be  utterly  impossible  for  the  court  to  dis- 
charge this  duty,  unless  it  has  the  power  and 
the  courage  to  protect  its  character  and  en- 
force obedience  to  Its  orders;  otherwise  its 
deddocs  would  be  a  mere  matter  of  advice 
or  recommendation,  which  the  subordinate 
courts  and  the  officers  of  the  state  would  be 
at  liberty  to  follow  or  disregard  at  pleasure^ 
and  the  court  Itself  would  be  a  puerile,  im- 
potent, and  contemptible  thing,  and  its  use- 
fuln^s  would  be  destroyed. 

Article  4  of  the  Constitution  of  this  state 
divides  the  state  government  Into  three  se[>- 
arate,  distinct,  and  co-ordinate  departments, 
viz.,  the  legislative,  executive,  and  JudlciaL 
See  section  60,  Williams'  Const,  of  Okla.  By 
the  express  terms  of  the  Conatitutioii  the 
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Criminal  Coort  of  Appeals  baa  exclusive  ap- 
pellate jurisdiction  of  all  criminal  cases. 
See  section  187,  WlUlams*  Const  of  Okla. 
Tliat  which  is  exclusive  cannot  be  divided  or 
shared,  either  in  whole  or  in  part,  with  any 
other  person  or  tribunal  or  department  of 
the  state  govemmait  It  therefore  necessa- 
rily follows  that  the  Criminal  Court  of  Ap- 
peals Is  the  supreme  tribunal  for  the  settle- 
ment ol  all  questicws  relating  to  criminal 
law. 

As  to  the  powers  of  this  court  with  refer- 
ence to  matters  of  criminal  law,  in  the  case 
of  State  ex  rel.  Ikard  v.  Russell.  33  Ofcl.  141, 
124  Pac.  1092,  the  Supreme  Court  of  Okla- 
homa said:  "It  la  the  settled  policy  of  this 
court  to  follow  the  construction  given  to 
criminal  statutes  by  the  Criminal  Court  of 
Appeals,  since  the  ^orcement  of  such  stat- 
utes must  be  in  accordance  with  such  con- 
struction. £z  parte  Justus.  26  Okl.  101.  110 
Pac  907 ;  Flood  v.  State  ex  rel.,  27  Okl.  832, 
113  Pac.  914 ;  Hemdon  v.  Hammond.  Coun- 
ty Judge,  28  OkL  616,  115  Pac.  TTS." 

Our  decisions  as  to  the  criminal  laws  of 
this  state  are  not  only  binding  on  every  de- 
partment of  this  state  government,  but  they 
are  also  binding  upon  the  Supreme  Court  of 
ttae  United  States,  when  nothing  Is  involved 
of  national  authority. 

Mr.  Coole^,  in  bla  work  on  Constitutional 
limitations,  on  page  31,  says:  "But  the  same 
reason  which  requires  that  the  Onal  decision 
upon  all  questions  of  national  Jnrlsdictlon 
should  be  left  to  the  national  courts  will  also 
bold  the  national  courts  bound  to  respect 
the  decisions  of  the  state  courts  upon  all 
questions  arising  under  the  state  Gonstltn- 
tlons  and  laws,  where  noUitaig  is  Involved  of 
national  authority,  or  of  right  under  the 
Constitution,  laws,  or  treaties  of  the  United 
States,  and  to  accept  ttie  state  decisions  as 
correct,  and  to  follow  them  whenever  the 
same  questions  arise  In  the  national  courts." 

In  Beaur^ard  v.  New  Orleans,  18  How. 
407,  502  (15  U  Ed.  462),  Mr.  Justice  Camp- 
bell, speaking  ft>r  the  Supreme  Court  of  the 
United  States,  says:  "The  constitution  of 
this  court  requires  It  to  follow  the  laws 
of  the  several  states  as  rules  of  decision 
wherever  they  apply.  And  the  habit  of  the 
court  has  been  to  defer  to  the  decisions  of 
their  Judicial  tribunals  upon  questions  aris- 
ing out  of  the  common  law  of  the  state." 

In  Bank  of  Oimllton  v.  Dudley's  lessee, 
2  Pet  402,  S24  (7  L.  Bd.  406)^,  it  was  argued 
that  Oa  exclusive  power  ot  state  courts  to 
oonstme  l^alatlve  acta  did  not  extend  to 
tlie  paramount  law.  bo  as  to  oiable  them  to 
give  efficacy  to  an  act  wbich  was  cmtrary 
to  the  Btato  Oonatltntion;  but  Marshall,  O. 
J.,  speaking  for  the  Supreme  Court  of  the 
Uidted  States,  said:  "We  cannot  admit  this 
distinction.  The  Judicial  department  of  ev- 
ery government  is  the  rUchtfuI  expositor  of 
tte  laws,  and  empfaatically  of  Ite  supreme 
law." 

Again,  In  Elmendcnf  t.  Tailor.  10  Wheat 


152,  169  (6  U  Ed.  288),  the  same  eminent 
Judge  says:  "The  Judicial  department  of  ev- 
ery goTtimment,  where  such  department  ex- 
ists, is  the  appropriate  organ  for  construing 
the  legislative  acts  of  that  government." 

The  opinions  of  the  Criminal  Court  of  Ap- 
peals of  Oklahoma  upon  all  questions  of 
criminal  law  are  binding  upon  the  Supreme 
Court  of  the  United  States  and  the  Supreme 
Court  of  this  state,  the  Governor,  and  all 
state  offlj^ors.  Certainly,  then,  the  sheriff 
and  Jailor  of  a  county  are  without  the  slight- 
est power  or  authority  to  disregard  and  dis- 
obey the  orders  of  this  court,  and  such  dis- 
obedience and  disregard  of  the  orders  of  this 
court  constitute  contempt  of  court  The 
power  of  the  court  to  punish  for  contempt  is 
clearly  stated  in  the  ninth  volume  of  Cyc 
p:  26,  as  follows:  "Independent  of  authority 
granted  statute,  courte  of  record  of  supe- 
rior Jurlsdlctlott,  whether  civil  or  criminal, 
possess  inherent  power  to  punish  for  con- 
tempt of  court  Such  power  Is  essential  to 
the  due  administration  of  Justice,  and  the 
L^islatnre  cannot  take  It  away  or  abridge 
it" 

Upon  the  tiearlng  of  this  matter  a  great 
mass  of  conflicting  testimony  was  introduc- 
ed, and  if  the  court  was  disposed  to  take  a 
harstr  and  extreme  view  of  the  facta  present- 
ed there  la  ample  evidence  in  the  reewd  to 
Justify  the  court  In  adjudging  respondent 
guilty  of  contempt  and  in  Inflicting  severe 
puolshm^t  therefor. 

We  are  satisfied  from  tbe  testimony  that 
the  respcmdent  Davta  did  not  raider  that 
ready  and  unquestioning  obedience  to  the 
order  of  the  court  which  it  was  bis  duty  to 
do';  that  a  personal  dlflBculty  took  place  be- 
tween respondent  Davis  and  the  attorneys 
for  T^tor  In  whldi  some  highly  Improper 
language  was  uaed ;  imt  it  also  appears  from 
the  testimony  that  the  reapondent  Davis  has 
been  a  fearless,  sealoas,  and  telthful  <^oer. 
and  that  when  he  had  time  for  reflectton  be 
complied  with  the  ordw  ot  tbe  court  We 
are  inclined  to  the  iqilnitm  that  the  hesitan- 
cy which  relator  first  manifested  vith  ref- 
erence to  obeying  the  order  ot  the  court  and 
what  he  then  said,  was  doe  more  to  tiie  per^ 
sonal  feeling  existing  between  relator  and 
the  attorneys  tor  respondent  than  to  a  dis- 
position to  defy  this  court  While  this  con- 
stitutes no  defense  to  tbo  cba^  of  con- 
tempt yet  we  feel  that  In  Justice  we  Sbonld 
take  it  into  consideratloD  in  pronoundng 
Judgment  against  relator.  This  court  has  no 
desire  to  resort  to  arbitrary  measures,  eq>e- 
cially  against  the  peace  offloers  of  the  state. 
All  that  It  asks  and  requires  la  that  Ite  or- 
A&e  Shalt  be  obeyed.  No  officer  taas  the  right 
to  question  the  Judgment  of  tSda  court  If 
the  court  Is  In  error  as  to  any  matter,  an 
application  must  be  made  to  the  court  for  Ita 
correction.  While  ttae  req>ondent  Davis  is 
guilty  of  contonpt  for  not  rendering  un- 
questioning obedloice  to  the  order  of  the 
court  yet  of  his  jpast  character  as 
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an  ofBcer  and  the  tact  tliat  befolv  tli6  niatlw 
was  reported  to  the  court  he  did  comply 
with  and  obey  Bald  order,  this  court  wUI 
■nqpokd  for  the  iwesent  prononnelng  any 
Jndgm^t  of  pnntehmoit  against  blm,  except 
that  he  be  directed  to  pay  the  ooste  of  this 
proceeding,  ^nd  what  aald  costs  are  paid  the 
derli  of  thlfl  court  la  directed  to  enter  a 
jndgment  discharging  refipondent  Darls  en- 
tirely In  this  proceeding. 

The  deatti  of  the  respondent  WUUam  Van 
Bibber  baring  been  snggested  to  the  court, 
this  proceeding  Is  abated  as  to  him. 

AKMSTBOMO,  P.  J.,  and  DOWELS,  J.,  con- 
cur. 


(47  Hont.  U») 

CHICAGO.  M.  ft  ST.  F.  BT.  GO.  T.  SWIN- 
DLBUUB8T,  Secretary  of  State. 

<Snpfeme  Court  of  Montana.   March  8,  1913.) 

COIOIKBCB  (i  69*)  — INTBBBTAIS  OOiaCEB<»— 

Btatk  Kkquutiok— Taxation. 

Ber.  Codes,  i  19S,  provides  that  the  lecre- 
taiy  of  state,  for  services  performed  Id  his  office, 
DiiMt  charge  ai^  collect:  For  flUng  and  re* 
cording  each  certificate  of  incorporation  and 
each  certificate  of  increase  of  capital  stock,  50 
cents  per  $1,000  on  amoaots  np  to  $100,000. 
and  a  leaser  amount  per  $^000  upon  neater 
amonnti,  graduated  as  stated;  and  00)  for  fil- 
ing each  certified  copy  of  diftrter  or  artidei  <if 
incorporatioD  of  any  foreign  corporation  the 
same  fee  shall  be  charged  as  is  provided  for  do- 
mestic coriwrations  in  articfe  4  of  the  section. 
Heid,  that  the  section,  as  applied  to  foreign  cor- 
porations doing  iuterstata  commerce,  was  nn- 
constitotioDal  as  imposing  a  burden  upon  inter- 
state commerce. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Gent  Dig.  H  100,  U3-U9;  Dec  Dig.  |  68.*] 

Appeal  from  District  Court,  Lewis  and 
Olark  Ooun^;  J.  Miller  Smith.  Judge. 

Action  by  Qie  Ottlcago,  &Ulwaukee  A  St 
Paul  Bailway  Company  against  T.  M.  Swln- 
dlehurst.  Secretary  of  State  of  the  State  of 
Montana.  From  a  Judgment  fi>r  plalntlff, 
defendant  appeals.  Affirmed. 

D.  M.  Kelly.  Atty.  Gen,,  for  appellant. 
Gnnn,  Rasch  ft  Hall,  of  Helena,  for  respond- 
taat 

BBANTLT,  C.  J.  The  Chicago,  Milwaukee 
ft  St  Paul  Bailway  Compony  Is  a  railroad 
corporation,  organized  and  existing  under 
the  laws  of  the  state  of  Wisconsin,  having 
a  capital  stock  of  $232,623,100.  It  Is  eng^- 
cd  in  the  operation  of  Its  railroad,  as  a  com- 
mon carrier  of  passengers  and  freight  in 
and  through  the  states  of  Wisconsin,  Min- 
nesota, Iowa,  South  Dakota,  and  other 
states.  The  Chicago,  Milwaukee  ft  Pnget 
Sound  Railway  Company,  a  railroad  corpo- 
ration organized  and  existing  under  the  laws 
•f  tiie  state  of  Washington,  Is  likewise  a 
common  carrier  of  passengers  and  freight 
In  and  through  the  states  of  Washington, 
Idaho,  Montana,  and  to  the  Missouri  river 


In  the  state  of  North  Dakota,  wU«cb  tiie 
lines  of  the  two  companies  connect  Th» 
St  Paul  C<Hnpany,  desiring  and  being  about 
to  purchase  the  railroad  |uoper(7  of  the 
Paget  Sound  GomiMuiy,  for  tha  purpose  of 
availing  itself  of  the  benefits' of  section  ^98 
of  tike  Revised  Codes  of  Montana,  whldi  re- 
quires tile  filing  of  Its  charter  or  articles  of 
Incorporation  wltii  the  secretary  of  state, 
tendered  to  him  for  filing  a  true  copy  of  Its 
articles  of  Incorporation,  and  also  the  snm 
of  $1  In'  paymmt  of  the  filing  fe&  The  sec- 
retary of  state  refused  to  receive  and  file 
the  articles  upon  the  tender  so  mad^  but 
demanded  paym^t  of  a  fee  amounting  to 
$23,447:31,  basing  his  demand  upon  the  re- 
qulrammts  of  the  provisions  of  section  165 
of  the  Revised  Codes.  Upon  his  refosal  to 
receive  and  file  tiie  articles  without  sndi 
payment,  the  amount  so  demanded  was  paid, 
under  protest  however,  with  notice  that  an 
action  would  be  brought  to  recover  It  back, 
on  the  grounds  that  said  section  16C,  to  the 
extent  that  it  authorizes  and  requires  the 
secretary  of  state  to  charge  and  collect  a 
fee  for  the  filing  of  articles  of  Incorporation 
on  the  basis  of  a  percentage  of  the  entire 
capital  stock  of  the  St  Paul  Company,  Is  In 
conflict  wUh  and  repugnant  to  the  com- 
merce clause  of  the  Constitution  of  the  Unit- 
ed States,  in  that  It  Imposes  a  tax  upon 
the  interstate  business  of  the  company,  and 
that  the  exaction  and  collection  of  the  fee 
in  question  amounted  to  a  taking  of  ptop- 
erty  without  due  process  of  law,  In  violation 
of  the  fourteenth  amendment  to  the  Consti- 
tution. The  cause  was  submitted  to  the  dis- 
trict court  upon  an  agreed  statement  of 
facts  sufficient  lu  detail  to  presoit  the  qnes- 
tions  raised  by  the  position  assumed  by  the 
plaintiff.  The  district  court  held  the  statute 
void,  and  rendered  Judgment  for  the  plain- 
tiff.  The  defendant  has  appealed. 

Section  4299,  supra,  provides,  among  othor 
things,  that  "any  railroad  company  may  sell 
or  lease  the  whole  or  any  part  of  Its  rail- 
road or  branches  within  this  state  construct- 
ed or  to  be  constmcted,  together  with  all 
property  and  rights,  privileges  and  franchis- 
es pertaining  thereto,  to  any  railroad  com- 
pany organized  or  existing  pursuant  to  the 
laws  of  the  United  States  or  any  state  or 
territory  of  the  United  States;  •  •  • 
and  the  railroad  company  of  any  other  stats 
or  territory  of  the  United  States  whldi  shall 
so  pnrdiase  or  lease  a  railroad,  or  any  part 
thereof  In  this  state,  or  shall  extend  or  con- 
struct its  road  or  any  portion  or  branch 
thereof  In  this  state,  shall  possess  and  may 
exercise  and  enjoy,  as  to  the  control,  man- 
agement and  operation  (tf  the  said  road,  and 
as  to  the  location,  construction  and  opoa- 
tion  of  any  ext&udon  or  branch  tbereol^  all 
the  rights,  powers,  privileges  and  franchises 
possessed  1^  railroad  corporations  orgaiUsed 
under  the  lam  of  this  stats,  iodudlng  the 
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enrdM  of  the  pow»  of  oniiieiit  doouUn: 

*  *  *  Provided  furtha>,  that  before  any 
railroad  corporation  oi^anlzed  under  Uie 
laws  of  any  other  state  or  territory  or  of  the 
United  States  BliaU  be  permitted  to  avail  It- 
aeU  of  ttie  benefits  of  this  act,  sn<A  corpo- 
ration shall  file  with  the  secretary  of  state 
a  tme  copy  of  Ite  charter  or  articles  of  In- 
oorxwratlon.**  The  part  of  section  166,  the 
raUdlty  of  which  Is  brought  la  at^etlon,  Is 
the  following:  "The  secretary  of  state,  for 
services  performed  In  hla  office,  mast  charge 
and  collect  the  following  fees:  *  *  *  IV. 
For  recording  and  filing  each  certlAcate  of 
incorporation  and  each  certificate  of  Increase 
of  capital  stock,  the  foUowlog  amounts  ahall 
be  charged:  Amounts  up  to  ¥100,000,  fifty 
centR  per  thousand  dollars.  Additional  from 
$100,000  to  ¥250,000,  forty  cents  per  thousand 
dollars.  Additional  from  $250,000  to  $500,- 
000,  thirty  cents  per  thousand  dollars.  Ad* 
ditional  from  $500,000  to  $1,000,000,  twenty 
cents  per  thousand  dollars.  Additional  over 
$1,000,000,  ten  ceute  per  thousand  dollars. 

•  *  *  X.  For  filing  each  certified  copy  of 
charter  or  articles  of  incorporation  of  any 
foreign  corporation,  the  same  fee  shall  be 
charged  as  is  provided  for  In  article  IV  of 
this  section,  for  domestic  corporations." 

The  qnestloD  submitted  for  decision  is 
whether  section  166  Is  Invalid  for  either  or 
both  reasons  assigned  by  the  plaintiff.  In 
support  of  their  contentions  counsel  for 
plaintiff  dte  Western  Union  Telegraph  .Co. 
V.  Kansas,  216  U.  S.  1,  30  Sup.  Ct  190,  64 
X*.  Ed.  356,  later  approved  by  the  same  •court 
in  Pullman  Co.  v.  State  of  Kansas.  216  U.  8. 
66,  80  Sup.  Ct  232.  64  L.  Ed.  378,  Ludwlg 
V.  Western  Union  Telegraph  Co.,  216  U.  S. 
146.  30  Sup.  Gt.  280,  64  L.  Ed.  428,  and  In- 
ternational Teit-Book  Cot  v.  Plgg,  217  U. 
&  91,  SO  Sup.  Ct  481,  64  L.  Kd.  678.  24 
L.  R.  A.  (N.  S.)  498,  18  Ann.  Cas.  1108. 
These  cases,  particularly  the  first,  are  di- 
rectly in  point  In  Uie  first  there  was 
brought  In  question  the  validity  of  a  provi- 
sion of  the  General  Laws  of  the  state  of 
Kansas,  which,  besides  requiring  a  corpora- 
tion seeking  to  engage  in  business  in  the 
state  of  Kansas,  after  having  secured  per- 
mission from  the  state  diarter  board  upon 
fomjal  application  made  for  that  purpoee, 
also  required  It  to  "pay  to  the  state  treas- 
ure of  Kansas,  for  the  benefit  of  the  per- 
manent school  fond,  a  charter  fee  of  tme- 
tentb  at  one  per  cokt  of  its  authorloed  cap- 
ital viKni  the  first  one  hundred  thousand 
dirilars  of  Its  eairttal  stock,  or  any  part  there- 
of;  and  upon  the  next  four  hundred  thou- 
sand dollars,  or  any  part  thereof,  one- twen- 
tieth of  one  per  cent  i  and  tor  each  million 
or  major  portion  thereof  over  and  above  the 
mm  of  five  hundred  thousand  dollars,* two 
hundred  dt^rs."  Oai«al  Stetates  Kansas 
190ELt  1 1264.  In  an  elaborate  oi^oa  by  Mr. 
Justice  Harlan,  In  wUiA  there  is  an  exten- 
dve  review  of  the  j^or  decisions  of  tiie| 
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court  upon  the  same  or  analogous  anestiffniv 
the  conclusion  was  reached  that  It'  Is  not 
competoit  tor  a  atato  L^[lslatnre  to*  require 
a  fbrelgn  o(»poratlon  engaged  in  Interstate 
commerce,  as  a  condition  precedent  to  Us  be* 
ginning  or  continuing  to  do  business  in  that 
Ktate,  to  pay  a  glvra  p»  cent  of  ite  capital 
stock,  r^w^soitlng  all  of  its  business  every- 
where within  and  outside  of  the  state,  be: 
cause  (1)  It  opmtM  as  a  burdra  and  tax  on 
the  interstate  business  of  the  corporation, 
to  violation  of  the  commerce  clause  of  the 
Constitution,  and  (2)  because  tt  is  a  tax  up- 
on the  property  of  the  corporation  beyond 
the  llmlte  of  the  state,  inconststoit  with  the 
due  process  of  law  enjoined  hs  the  four- 
teenth amendment 

It  is  true  that  the  method  pwrescrlbed  for 
ascertaining  the  tax  imposed  by  section  165, 
supra,  is  a  charge  of  a  fixed  number  of  cents 
per  $1,000  of  the  par  value  of  the  capital 
stock,  graduated  In  proportion  to  the  amount 
of  the  capital  stock;  whereas,  under  the 
Kansas  statute,  up  to  $400,000  It  was  to  be 
calculated  by  a  graduated  perc^tage,  and 
thereafter  at  a  uniform  fixed  sum  per 
$1,000,000.  This  divergence  In  method,  how- 
ever, Is  immaterial.  The  vdce  of  such  leg- 
islation, as  tiie  reasoning  of  the  court  shows, 
coDstste  In  the  nature  of  the  burden  Imposed 
by  It,  and  not  in  the  amount  The  method 
adopted  for  the  ascertainment  of  the  amount 
cannot  be  material,  so  hmg  as  the  result  Is 
the  same.  Tliis  Is  ai^r«it  from  the  de- 
cdslon  In  Lndwig  v.  Westeili  Union  Telegraph 
Go.  In  this  case  was  braui^  In  question  the 
validity  of  a  statute  of  the  state  of  Arkansas, 
the  purpose  and  effect  of  whlA  was  the  same 
as  diat  of  the  Kansas  statute^  8ni»ra.  It  re- 
quired the  payment  of  a  license  tax  upon  the 
whole  of  the  capital  stock  of  both  domestic 
and  foreign  corporations,  to  be  aac^rtahied 
by  a  charge  of  a  fixed  sum,  the  amount  of 
whldi  vras  gradimted  according  to  the 
amount  of  the  capital  stock.  It  was  held 
open  to  the  same  objection  as  was  the  Kan- 
sas statute.  The  case  of  Pullman  Co-  v. 
Kansas!  shd.  that  of  Intematlottal  Text-Book 
Oo.  T.  Pl^  involved  other  provisions  of  the 
Kansas  statute;  but  In  both  the  court  ap- 
proves the  decision  In  Western  Union  Tele- 
graph Cb.  V.  Kansas  as  the  setfled  law  on 
tbe  subject,  and  in  the  latt^  of  them  ex- 
pressly declares  tbat  section  1288  of  the  Gen- 
eral £ttatntes  of  Kansas,  which  required  for- 
eign corporations  engaged  in  intestate  com- 
merce,  as  a  condition  precedoit  to  doing  busi- 
ness In  the  state,  to  obtain  a  license  was 
Inralld  under  the  commerce  clause  ot  tbe 
Constitution. 

.  This  court  la  concluded  by  these  decisions, 
and  hence  must  declare  sectlim  166,  supra, 
in  so  far  as  it  aKAles  to  Umiga  corpwations 
seeking  to  oigage  In  Intestate  commerce  In 
this  state,  Inopeattve  and  vc^d. 

Some  effort  was  made  by  counsel  tor  ap- 
pellant to  nuintaln  the  otnitoitlon  that  in 
eadk  of  tiie  casea  dted  the  question  involved 
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■warn  whether  the  corporations  which  were 
alieadr.Af^iiS  bulneM  In  a  state  should  be 
ezdnded  Uiereftom;  whereas  In  this  case 
the  question  Is  wbeAer  a  corporation  shall 
be  permitted  to  come  Into  this  state  to  en- 
sage  In  bashiees.  A  reading  of  these  cases, 
however,  leads  to  the  conduslon  that  this 
dUEterence  in  the  sltoatlon  of  the  parties  can- 
not affect  the  result 

The  Judgment  Is  affirmed. 

Affirmed. 

HOLLOWAT  and  BANNBB,  33^  ConcoT, 


(4T  Moat  ») 

WBIGHT  T.  BBOOKB  et  sL 

(Sapreme  Goort  of  Montana.   March  4,  1013.) 

L  AcTioK  (S  38*)— SPKCino  Pebfobiunce— 

Quieting  title— Gomplunt. 

The  complaint  alleged  that  plaintiff  bought 
two  lots  from  B.,  the  then  owner,  and  imme- 
diately went  into  posaeaBion,  and  has  since 
been  in  "actual,  quiet,  open,  notorious,  undis- 
turbed, and  exclusire  poasesaion,"  and  has 
placed  valuable  improvementa  thereon;  that 
B.  died  leaving  a  will,  under  which  defendant 
was  residuary  legatee,  and  that  the  lots  had 
been  distributed  to  defendant,  as  such,  by  ju- 
dicial decree,  and  that  defendant  has  sold  the 
lota;  that  defendant  had  notice  before  B,*a 
deaui  of  plaintiFa  rights,  as  did  the  purchaser 
from  defendant  before  be  purchased;  and  that 
plaintiff  haa  alwaya  been  ready  and  willing  to 
pay  for  the  lots  upon  conveyance  to  him,  and 
has  at  various  times  demanded  a  conveyance 
both  from  B.  and  defendant  and  offered  to  pay 
the  purchaae  price,  but  acceptance  of  payment 
has  been  refused.  The  prayer  was  that  plain* 
tiff  be  adjudged  owner  of  the  lots,  and  defend- 
ant be  required  to  convey  to  iiim  upon  payment 
of  the  price,  and  be  enjoined  from  interfering 
therewith.  Held,  that  the  complaint  alleged  i 
a  cause  of  action  for  specific  performance,  and 
waa  not  demurrable  for  iohiing  therewith  an 
action  to  quiet  title,  based  upon  prescription. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  iS  549,  605;  Dec.  Dig.  1  S&«] 

2.  Bquht  (I  87*)— Laches. 

Laches  will  not  be  presumed  merely  from  a 
delay  abort  of  the  period  of  limitation. 

[Bid.  Note.— For  other  cases,  see  Equity, 
Gent.  Dig.  U  242-244,  395;  Dec.  Dig.  {  87.*] 

8.  fosomc  PaaroBiuifCE  (|47*)— ObalOoh- 

TBACT— Possession  bt  Vendee. 

Spedfic  performance  of  an  oral  contract 
for  the  sale  of  real  estate  may  be  decreed 
where  poBsession  waa  thereunder  tabeo  with 
the  vendor's  knowledge  or  consent,  and  was 
ftollowed  by  improvement  of  the  property, 
tbongh  no  part  of  the  price  has  been  paid. 

[Eld.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S  132;  Dec.  Dig.  |  47.*] 

4.  LiurrATioN  or  Actions  (|  103*)— Action 
—Limitations. 

Where  the  vendee  haa  repeatedly  offered 
to  pay  the  price  and  to  receive  a  conveyance, 
and  is  able  and  willing  to  do  so,  vendtNT  holds 
the  legal  title  in  trust  tot  the  vendee;  and  limi- 
tations do  not  begin  to  run  against  an  action 
for  specific  performance  antil  the  vendor  re- ; 
pudiated  such  trust,  as  by  a  refusal  to  convey  i 
or  recognize  the  contract. 

[Ed.  Note. — For  other  cases,  see  Limitation , 
of  Actions,  Gent  Dig.  |S  500,  506-510;  Dec.  I 
Dig.  I  108:*  Tmats,  Cent.  Dig.  |  670.]  ! 


6.  SPEOmO  PXBVORICAHCB  (f  106*)— AcnoiTB 

—Limitations. 

A  vendee  in  possession  is  not  barred  from 
suing  for  specific  performance  by  delay  for  any 
period  In  bringing  the  action;  his  poasesaloa 
being  a  continned  assertion  of  Us  dum. 

[Ed.  Mote.— For  other  cases,  see  Spedfic  Per- 
formance, Cent  Dig.  fl  825-Ml:  Dec  Dig.  I 
105.*] 

6.  Pabtnebship  (i  55*)— EXZBTBHO  or  Ri- 

LATIO  H—E  VI  DEUCE. 

Evidence,  in  an  action  for  specific  per- 
formance of  a  contract  to  convey  land,  htid  to 
sustain  a  finding  that  the  person  contracting 
with  plaintiff  to  convey  acted  for  others,  who 
were  bis  copartners. 

[Ed.  Note.~For  other  cases,  see  Partnershlih 
Cent  Dig.  »  78,  79,  81;  Dec.  Dig.  1  55.*J 

7.  Pabtnebship  (|  68*)  —  GonvBTANCB  bt 
Pabtneb. 

Since,  under  a  conveyance  to  "B.  &  Bro.." 
copartners,  B.  had  the  legal  title  to  the  pr' 
erty,  be  could  conv^  the  complete  legal  I 
thereto,  leaving  his  copartners  to  their  remeoy 
for  an  acconnbng  for  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Partner^ 
ship,  Cent  Dig.  H  lOl-lU;  Dee.  Dig.  1  6&*] 

8.  Specific  Pebtobicancb  ({47*)— OealCon- 

TBACT— PaBT  PEBFOBUANOE. 

Where  the  improvements  placed  by  the 
vendee  upon  lots,  agreed  to  be  pnrchas^  un- 
der an  oral  contract  for  a  consideration  of 
$200,  consisted  of  fencing  and  a  bam,  lathed 
and  plastered  in  the  lower  part  naed  as  a 
chicken  house,  all  of  which  were  valued  at 
S600  or  $700,  there  waa  a  auffident  part  per- 
formance to  authorise  a  specific  performance 

[Ed.  Note^For  other  cases,  see  Specific 
Performance,  Gent  Dig.  |  182;  Dec  Dig.  | 
47.*] 

9.  Vendob  and  Purchaseb  (t  198*)— Pat- 
vent  BT  DErENDANl^TAXES. 

Payment  of  taxes  by  the  vendor  after  bia 
contract  to  convey  will  not  entitle  him  to  re- 
cover such  payment  where  fae  is  himself  at 
fault  for  delay  in  performance;  he  onlj  bdng 
entitled  to  the  legal  rate  of  interest  on  the 
purchase  price  ap  to  the  time  of  performance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
^vdhaaer.  Cent  Dig.  tl  408-412;  Dec.  Dig.  I 

Aiq^I  from  District  Court,  VtsgoM  Ooudp 
ty ;  E.  K.  Cheadle,  Judge. 

Action  by  Frank  B.  Wright  against  John 
Brocriia  and  another.  From  a  judgm^t  for 
[^intlfT  and  an  order  denying  a  new  trial* 
defendants  appeal.  Affirmed. 

W.  M.  Blackford  and  John  A.  Coleman, 
both  of  Lewlstown,  for  amiellants.  Rudolf 
Von  Tobel,  of  Lewlstown,  and  Hauj  O, 
Smith,  of  Helena,  for  respondent 

BANNER,  J.  The  amended  complaint  al> 
I^es,  substantially,  that  In  July,  1898,  the  re- 
spondent bougfat  two  certain  lots  in  the  dty 
of  Lewlstown  at  the  price  of  8200  from  Hen- 
ry p.  Brooks,  who  was  then  tiie  owner;  that 
ttie  respondent  Immediately  went  into  pos- 
session, and  has  since  been  In  the  ''actual, 
quiet,  open,  notorious,  undisturbed,  and  ex- 
clusive poBseadon"  of  said  lots,  and  has  plso> 
ed  valuable  Improronents  thereon;  that 
Henry  P.  Brooks  died  leaTlng  a  will,  under 
which  the  appellant  John  Bnx^  was  made 
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reslduarr  legatee,  anA  by  Judicial  decree  tti0 
said  lota  have  been  distributed  to  Jobs  Brooks 
aa  reriduary  l^tee;  fbat  John  Brooka  baa 
Bold  said  lota  to  appellant  Kettleson;  tbat 
prior  to  the  deatb  of  Henry  P.  Brooks,  and 
when  tbe  distribution  occurred,  the  amt^l^t 
John  Brooks  had  actual  notice  of  the  rights 
and  clatans  of  respondCTt  and  <tf  the  existence 
of  said  agreement,  and  that  the  anp^lant 
Kettleson,  prior  to  Us  purchase,  bad  actual 
notice  of  tbe  rights  and  claims  of  respond- 
ent ;  that  respondent  has  always  been  ready 
and  willing  to  pay  for  the  lots  upon  convey- 
ance of  the  same  to  him;  that  at  divers 
times  he  demanded  a  conveyance  of  Henry  P. 
Brooks,  and  also  of  John  Brooks,  and  offers 
ed  to  pay  the  purchase  price,  but  acceptance 
of  payment  and  issuance  of  deed  have  been 
refused:  that  about  August  80, 1911.  the  ap- 
pellant Kettleson,  without  the  consent  and 
against  the  instructions  of  respondent,  went 
upon  the  said  lots  and  tore  down  the  fence 
inclosing  the  same,  and  tore  down  the  fence 
luclosing  his  poultry  yard,  and  is  making 
preparations  to  erect  a  house  upon  said  lots. 
It  is  prayed,  among  other  things,  that  re- 
spondent be  adjudged  the  owuer  of  said  lota ; 
that  a  decree  be  entered  requiring  appellant 
to  convey  upon  payment  of  $200;  and  tbat 
api>ellants  be  enjoined  from  assertlDg  any  in- 
terest or  title  in  the  lots  or  interfering  with 
the  same. 

This  pleading  was  attacked  by  a  demurrer 
on  three  grounds,  two  of  which  are  that  it 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  there  is  Improp- 
erly united  therein  a  cause  of  action  based 
upon  adverse  possession  for  more  than  10 
years  with  a  cause  of  action  for  the  specific 
performance  of  an  alleged  contract  of  sale 

[1]  We  will  first  dispose  of  the  question  of 
misjoinder.  Upon  it  we  have  not  been  favor 
ed  with  any  argument  in  ai^llants*  brief, 
and  should  be  Inclined  to  rule  the  point  as 
waived  but  for  tbe  fact  that  respond^t  hLm> 
self  Insists  here  tliat  be  has  stated  an  action 
to  quiet  title  as  well  as  for  specific  perform- 
ance, and  that  under  tbe  pleadings,  evidence, 
and  findings  he  is  entitled  to  prevail  upon  ei- 
ther theory  of  the  case.  It  is  possible,  by 
selecting  certain  allegations  and  ignoring 
others,  to  carve  from  the  amended  complaint 
a  claim  of  title  by  prescription,  but  the  al- 
legations necessary  to  be  so  selected  are  en- 
tirely pertinent  to,  and  are  not  Inharmonious 
with,  the  prayer  for  specific  p^fomUtnce; 
whereas  the  allegations  to  be  ignored  and  the 
pleading^  taken  as  a  whole,  are  inconsistent 
with  any  claim  of  legal  title,  since  one  pos- 
B^ing  lands  under  a  contract  of  sale  holds, 
not  adversely,  but  In  snbordlnaUon  to,  the 
legal  title.  lamme  Dodson,  4  Mont  594, 
595,  2  Fac.  298.  We  therefore  conclude  that 
the  amended  complaint  should  be  viewed,  as, 
in  fad^  it  was  viewed  throughout  the  pro- 
ceedings below,  aa  seeking  spedflc  perform- 


ance only,  ftod  not  open  to  attack  for  mis- 
joinder. 

II]  Tbe  point  of  ti»  genwal  demurm  im 
that  the  agreonent  was  made  in  July,  1898, 
and  tbe  suit  was  commenced  hn  S^^ember, 
1911,  thus  dlsdoidnff  a  period  of  over  IS 
years  In  which  respondent  did  nothing  In  as- 
sertion  of  his  rights ;  that.  In  the  absoice 
enmsatery  aTermento,  this  Is  ladies  aroear. 
log  upon  the  face  of  the  pleading  by  which 
equity  is  negatived,  and  thmfore  a  general 
demiOTer  wlU  lie.  The  argument  Is  plausible, 
but  InefTectlTe.  ■  Assuming  that,  where  laches 
appears  on  the  tece  of  the  oonqdalnt,  advan- 
tage thereof  may  be  takm  by  demurrer  for 
substance,  and  conceding  that,  following  the 
maxim,  "Equity  aids  the  Tlgllant,"  laches 
may  arise  from  an  unexplained  delay  short 
of  the  period  fixed  1^  the  statute  of  limita- 
tion (American  Mining  Go.  v.  Basin  &  Bay 
State  Min.  Co.,  39  Mont  483,  104  Pac.  52Q, 
24  L.  B.  A.  [N.  S.]  306;  Wolf  v.  Great  Palls 
W.  P,  &  T.  Co.,  15  Mont  48,  88  Pac.  115)  stUl 
laches  will  not  be  presumed  from  such  a  de- 
lay alone.  16  Cyc.  179 ;  Lux  v.  Haggin,  69 
Cal.  267,  4  Pac.  919,  10  Pac  674;  Marsh  v. 
Lott,  166  CaL  647,  106  Fac.  968.  Mow,  the 
statute  invoked  here  Is  section  6451,  Revised 
Codes,  and  whether  we  apply  It  as  in  itself  a 
bar,  or  as  a  test  for  laches,  tbe  qnestloD 
arises:  When,  as  to  this  case,  did  It  com- 
mence to  run? 

[3-1]  It  is  the  recognised  rule,  followed  hy 
this  court,  that  specific  performance  of  an 
oral  contract  for  the  sale  of  real  estate  may 
be  decreed  where  possession  thereunder,  tak- 
en by  the  vendee  with  tbe  vendor's  knowledge 
or  consent,  Is  followed -by  Improvement  of  the 
property,  even  though  no  part  of  tbe  pur- 
chase price  has  been  paid.  Finlen  v.  Helnze, 
32  Mont  364,  SO  Paa  918 ;  Cobban  v.  UeA- 
len.  27  Mont  245,  70  Pac  805.  In  such  a 
case,  where  the  payment  and  conveyance  are 
to  be  concurrent  acts,  and  where  the  vendee 
has  made  repeated  efforts  to  pay,  and  stand* 
ready,  able,  and  willing  to  pay,  the  vendor  im 
placed  in  the  same  position  as  though  pay- 
ment had  been  made;  tbat  is  to  say,  he 
holds  the  legal  title  in  trust  for  tlie  vendees 
Cobban  v.  Hecklen,  supra ;  Finlen  v.  Heinze, 
supra ;  Ives  v.  Cress,  5  Pa.  IIC^  47  Am.  I>ec. 
401;  WIUIs  V.  Wozencraft  22  Cal.  608; 
Whlttler  V.  Stege,  61  CaL  241;  Howell  r. 
Badd,  91  Cal.  361,  27  Pac  747.  On  this  the- 
ory the  statute  of  limitation  does  not  com. 
mence  to  run  until  the  vendn*  has  in  s<Kne 
manner  disavowed  bis  tmst  (36  Cyc  732,  tf, 
which  disavowal  may,  in  cases  such  as  thl% 
consist  of  a  flat  refusal  to  convey  or  to  reeoe- 
nize  tbe  contract  Turning,  now,  to  the 
amended  complaint,  we  find  the  charge  that 
both  Henry  P.  Brooks  and  John  Brooks  have 
refused  and  n^lected  to  convey,  Dotwltb' 
standing  demand.  But  when?  It  may  hare 
been  more  than  five  years  before  the  torn- 
m«icement  of  the  actlM^;  It  may  have  been 
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len  This  condition  of  tSie  pleadli^  haw- 
•ver  It  may  be  sublect  to  a  demorrer  for  am- 
Ugalty/ certainly  does  not  leqnlre  ttie  con- 
eloslon  that  the  statate  has  ran.  UoreoTer, 
the  wel^t  of  authority  18  that  the  vendee  In 
possession  cannot  be  barred  fn»n  weclflc 
perforniaDce  Isy  mere  delay,  bowers  long, 
because  his  possession  Is  a  continued  asser- 
tion of  bis  claim.  He  may  rest  In  secnrlty 
until  bis  title  or  rleht  of  possession  Is  &^ 
tacked.  1«  Gyc  174  :  86  Cy«.  7S2;  Love 
Watklus,  40  Cal.  504,  6  Am.  Rep;  624;  Gil- 
bert T.  Sleeper,  71  Cal.  294,  12  Pac.  172 1 
Snider  t.  Johnson,  26  Or.  331.  85  Pac.  848, 
We  are  therefore  of  opinion  that  the  amende 
ed  complaint  Is  good  as  against  the  general 
demurrer. 

The  trial  resnlted  In  certain  findings  of 
fact  by  the  court,  from  which  conclusions  of 
law  were  drawn,  in  effect  dlrectliiK  a  decree 
of  specific  performance  as  prayed  by  re- 
spondent, and  such  decree  was  thereafter 
duly  entered.  These  flndlngs  of  fact  are  vig- 
orously assailed  for  what  they  contain  and 
for  what  they  do  not  contain.  As  to  their 
content,  we  say  that,  although  a  remarkable 
situation  is  disclosed  by  the  evidence,  yet 
the  evidence  does  not  preponderate  against 
the  flodings.  They  have  sufficient  support  in 
the  evidence  to  require  their  acc^tance  by 
this  court  as  the  established  fiicts  in  the 
case.  Boyd  v.  Hufflne.  44  Mont  806,  120  Pac 
228;  Pope  v.  Alexanoer,  36  Mont  90.  82 
Pac.  203,  SdO.  Ab  to  their  alleged  deficien- 
cies, these  are  not  In  themselves,  singly  or 
collectively,  of  sufficient  importance  to  de- 
mand a  reversal  of  this  case.  They  consist, 
for  the  moat  part,  of  facts  or  circumstances 
not  necessiary  to  a  determination  of  the  case, 
or  of  alleged  facts  or  circumstances  not  re- 
quired by  the  evidence;  and  the  failure  to 
find  them  could  not.  with  the  poBsible  excep- 
tion of  the  payment  of  taxes,  which  we  shall 
consider  later,  have  operated  to  the  prejudice 
of  the  appellants.  Certain  questions  of  law, 
however,  are  raised  by  the  evidence  and  the 
findings,  to  which  we  shall  briefly  advert. 

(1)  It  Is  said  that  when  the  agre^ent 
was  made  Henry  P.  Brooks  was  not  the  sole 
owner  of  the  property ;  tliat  respondent  then 
knew  it ;  and  that  ander  such  drcamstauces 
specific  performance  wlU  not  be  decreed.  Ap- 
pellants forget  that  there  was  a  visible  oc- 
cupancy of  these  premises  for  13  years  im- 
mediately following  the  agreement,  and  that 
the  evidence  fomlsbed  by  themselves  tends 
to  establish  that  when  the  agreement  was 
made  the  title  was  in  "H.  P.  Brooks  ft  Bfo."  ; 
that  "H.  P.  Brooks  &  Bro."  was  a  "coucern" 
— apparently  a  partnerAip— composed  of 
Henry  P.  Brooks,  Anthony  Brooks,  and  the 
appellant  John  Brooks,  having  business  other 
than  the  qwnlng  of  these  lots, '  and  owning 
tbem  as  it  owned  Its  other  property;  that 
Anthony  Brooks  and  Julin  Brooks  possessed 
Interests  In  thesp  Iqts  ou^y  as  they  were  In- 
tereated  In  the  "concern" ;   Chat  Ilenry  P. 


Brooks  tended  to  Its  burfnos,  particolariy 
at  tiie  Levistown  aid ;  ttiat  John  Brooks  for 
S  or  10  years  personally  knew  of  respondent's 
obcnpancy  and  lncLraure  of  the  pmnlseB,  and 
made  no  objection,  ot  any  kind.  It  la  nowhere 
asserted  by  Jcdrn  Brooks  that  Henry  P. 
Brooks  was  wltbont  antbortty  to  contract  in 
behalf  of  the  othw  memben  of  the  "cmi- 
cem" ;  and  It  aiH>earB  that  when  respondent 
broached  the  subject  ol  a  deed  to  John 
Bnxto  be  said  laqtondent  would  have  to  see 
Henry  P.  Brooks  abont  the  matter.  We  tUnk 
this  was  ample  to  Justify  tbe  findings  that  In 
the  agreement  with  respondent  U^iry  P. 
Brooks  acted  In  beb9.If  of  bis  associates  as 
well  as  of  himself,  and  to  estop  any  denial 
of  John  Brooks  In  liiat  regard.  Under  these 
findings  tile  case  fall^  not  within  Cochran  v. 
Blunt  et  aL,  161  t.  8.  3S0,  16  Sup.  Gt  4&4. 
40  L.  Ed.  729.  cited  by  appellants*  but  with- 
in the  rule  recognized  by  this  court  in  Cob- 
ban V.  Hecklen,  supra.  But  there  Is  another 
aspect  of  this  matter  wbldi  Is  decisive 
against  appellants. 

[7]  Upon  well-recognized  prlndples  the  le- 
gal title  to  tbe  lots  In  question,  at  the  time 
the  agreement  was  made,  stood  wholly  In 
Henry  P.  Brooks  by  virtue  of  the  deed  from 
De  Witt  to  H.  P.  Brooks  &  Bro.  Barnett  v. 
Lachman.  12  Nev.  361;  Winter  v.  Stock,  29 
Cal.  408,  89  Am.  Dea  57 ;  Arthur  v.  Weston. 
22  Mo.  378;  Elnnls  v.  Brown,  1  App.  IMt. 
22,  36  N.  X.  Supp-  737.  As  long  as  It  so  re- 
Qialned,  Henry  P.  Brooks  could  convey  the  le- 
gal title,  leaving  his  associates  to  their  rem- 
edy of  accounting  for  the  proceeds  (Barnett 
V.  Lachman,  supra) ;  and  if  he  could  do  that 
he  could  make  tiie  agreement  in  qnestlon. 

[t]  It  is  contended  that  the  improvements 
placed  upon  tbe  lots  by  respondent  were  not 
such  as  to  constitute  part  performance,  be- 
cause they  did  not  equal  or  exceed  the  rental 
value  of  tbe  lots  While  occupied  by  him.  We 
do  not  know  what  the  rental  value  may 
have  been.  The  purchase  price  agreed  upon 
was  $200.  mie  improvements  consisted  of 
fencing  and  ot  r  bam,  lathed  and  plastered 
In  the  lower  part,  nsed  asTi  dilcken.  house; 
and  there  was  evidence  to  the  effect  that  the 
value  of  these  improvements  amounted  to  six 
or  seven  hundred  dollars.  We  think  this  a 
snfflclent  showing  ot  substantial  and  perma- 
nent Improv^nent. 

[9]  The  evidence  established  that  through- 
out the  enUre  period  of  respondent's  oc- 
cupancy the  taxes  and  public  charges  xki*- 
on  the  lots  were  paid  by  Henry  P.  Brooks 
or  John  Brooks,  and  error  is  assigned  be- 
cause the  trial  court  did  not  so  find.  We 
see  no  error  here.  This  court  has  held  that 
in  an  action  to  quiet  title,  with  taxes  paid 
by  the  defendant  in  good  faith.  It  Is  the  doty 
of  the  trial  court  to  require  reimbursement 
as  a  condition  to  tbe  relief  (Larson  v.  Pep- 
pard,  38  Mont  133,  99  Pac.  136.  120  Am. 
SL  Rep.  630,  16  Ann.  Cas.  SOD)  and  we  Oiink 
couuscd  confuse  that  situation  with  the  tobil- 
ly  dICCereuli  one  now  presented  Whether  the 
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payment  6f.tb«'  taxes'  by  BrodU  lis  pohsldered 
to  be  of  tmportflnce  on  aoeoniit  of  tbe  failnre 
of  the  trbl  court  to  ImiMBe  relmbarsemeDt 
as  a  cowdttton  to  the  reldef  granted,  or  as 
aflMtlng  tbe  reepondent's  right  to  any  re- 
llet,  we  are  not  dearly  Informed.  But  In 
eltber  view  It  la  decisive  that  the  court  fonnd, 
not  the  respondent,  but  Henry  P.  Brooks  and 
John  Brooks,  to  have  been  at  fault;  and  fixed 
npon  them  the  blame  for  the  long  oonttnuanee 
of  the  tftie  in  their  names.  IVbUe  pub- 
lic charges  agalnBt  real  estate  are  iwoperly 
assessed  to.  tbe  holder  of  tiie  legal  title,  and 
It  Is  his  privilege  to  pay  tliem  la  order  to 
protect  it,  -  yet  in  this  case  he  conld  at  any 
time  have  sUfted  that  bardm  to  the  should* 
era  of  the  respondent  by  simply  keeping  ttie 
agreemeat  Sitcta  public  charges  as  are  to  be 
expected  in  the  usual  course  of  events  are 
Uke'tncreases  In  value  or  d^reclatlon  in  the 
currency  after  >  contract  of  sale  and  pending 
conveyance,  In  that  th^  will  not  absolve  the 
vKidor,  nor  entitle  him  to  any  added  recom- 
pense, where  he  is  at  fault  for  delay  In  per- 
/onuance.  Gottbelf  v.  Stranafaan  (City  Ct 
Brook.)  19  N.  Y.  Supp.  161 ;  138  N.  Y.  351, 
34  N.  B.  286,  20  L.  R.  A.  455 :  King  V.  Kaab, 
123  Iowa,  632,  09  N.  W.  307 ;  Pomeroy,  Spec. 
Per.  I  322.  Howevw,  the  court  did  require 
the  respondent  to  pay  Interest  at  tbe  legal 
rate  on  tbe  purchase  price  for  tbe  entire 
period  since  the  date  of  the  agreement  This 
was  BUSlcient 

Much  space  is  devoted  in  the  brief  of  ap- 
pellants to  Che  statute  of  limitations  and  to 
the  question  of  laches.  We  have  discussed 
tbese  matters,  so  far  as  raised  by  tbe  de- 
murrer to  the  amended  complaint,  and  the 
question  now  la  whether  limitation  or  laches 
is  disclosed  by  tiie  evidence.  According  to 
the  eviidence  r^pondent  made  several  de- 
mands on  Uenry  P.  Brooks  for  a  deed,  which 
was  promised,  but  deferred;  in  the  year  of, 
or  the  year  before,  the  death  of  Henry  P. 
Brooks,  respondent  made  a  final  demand  up- 
OD  him,  as  well  as  upon  John  Brooks,  and 
thea  occurred  the  first  refusal  to  complete 
tbe  agreement;  Henry  P.  Brooks  died  In 
February,  1909;  the  first  hostile  invasion  of 
respondent's  possession  occurred  Angust  30, 
1911,  and  this  action  was  Commmced  on 
September  9,  1911.  We  fail  to  see  liow  this 
action  can  be  held  barred  by  the  provision 
argued  in  the  brief  (Ber.  Codes,  |  6451),  or 
by  any  of  the  statutes  pleaded  In  the  answers. 
And  if  It  Is  borne  In  mind  that,  where  pay- 
ment, which  Is  to  be  concurrent  with  the 
conveyance,  la  prevraited  by  the'  vendor's 
ftiult,  the  case  Is  tbe  same  as  though  payment 
were  made.  It  can  be  readily  seen  that  the 
authorities  cited  In  support  of  the  contention 
of  appellants  do,  when  rightly  understood, 
'make  for  the  very  opposite  ctmcluslon.  See 
Edwards  v.  Beck,  67  Wash.  80,  106  Pac.  492 ; 
Love  T.  Watkins,  supra;  Brennan  v.  Ford, 
46  Cal.  14 ;  Gerdes  t.  Moody,  41  Cbh  350. 

As  to  laches;  we  have  already  Indicated 
that  the  weight  of  authority  denies  the  appli- 


cattod  of  this  doctrine  to  the  vendee  in  po** 
session  prior  to  challenge  of  his  title  or  right 
of .  possession.  But  the  ajH^ellants  dte; 
among  others,  three  decisions  of  this  court: 
Wolf  T.  Great  Falls  W.  P.  &  X.  Co.,  supra, 
American  Mln.  Co.  v.  Basin  ft  Bay  State  Mia 
Co.,  supra,  and  Strticher  v.  Mnrray,  86  Mont 
46,  92  Pac.  36,  upon  which  we  are  asked  tt 
decide  that  laches  did,  as  a  matter  of  fac^ 
appear  upon  tbe  trial  of  ttals  case.  These 
citations  are  not  in  point;  Uie  last  two  are 
not  even  auggestlve,  exc^  as  to  certain  gen- 
eral statements,  to  the  effect  that  laches  may 
or  may  not  exist  Independently  of  tbe  statute 
of  limitations,  but  depoidlng  upcm  the  clz^ 
cumstances  of  the  individual  case.  In  Wolf 
V.  Great  Falls  W.  F.  &  T.  Co.,  however,  a 
case  of  laches  was  held  established  in  an  ac- 
tion for  specific  performance,  upon  the  theo- 
ry that  abandonment  of  bis  claim  b7  the 
vendee  was  shown  by  the  following  circum- 
stances: A  writtoi  agreemmt  was  made  for 
the  sale  of  a  town  lot  In  Great  Falls  for  Ow 
purdiase  price  of  |8S0,  payable  in  install- 
ments at  fixed  times;  it  was  exprrasly  sOjh 
ulated  that  "the  above  pirunises  are  sold  to 
said  second  party  for  improvement,  and  tbs 
said  party  of  the  second  part  agrees  and  (rt)U- 
gated  himself,  belrs  and  assigns,  that  he  or 
they  will  on  or  before  tbe  first  day  August 
1887,  build  and  constmct  a  frame  building  of 
the  value  not  less  than  |000;"  tbe  voidee 
was  alBo  to  pay  the  taxes;  the  execution  and 
delivery  ot  the  deed  was  made  contingent 
upon  the  prior  performanee  of  the  eonditlfuis 
imposed  upon  tbe  vendee,  and  tbe  vendee 
was  given  possession  under  tbe  agreunoit; 
the  vendee  did  not  pay  the  Installments  of 
the  purchase  price,  nor  Uie  taxes;  bor  did 
he  construct  to  compl^lon  the  improvement 
as  agreed;  the  successor  In  interest  of  the 
vendor  took  posseseAon  after  default  in  these 
matters ;  later,  and  on  October  22,  1887,  the 
vendee  tendered  the  balance  of  the  purchase 
price,  which  was  refused;  on  April  29,  1891, 
he  commenced  his  action  for  specific  perform- 
ance, and  no  explanation  was  offered  In  the 
pleadings  or  at  the  trial  for  the  delay.  Tbe 
above  not  only  shows  bow  divergent  was  the 
situation  from  the  case  at  bar,  but  illumi- 
nates the  following  language  of  tbe  decision: 
"We  have  confined  the  consideration  to  the 
question  as  to  whether  the  plaintiff  was 
guilty  of  inexcusable  ladies  In  commencing 
his  salt  for  specific  performance  after  lie 
was  ousted  from  the  possession  of  tbe  real 
estate  in  question,  and  knew  that  tbe  defend- 
ant would  not  comply  with  the  contract  of 
sale '  thereof,  unless  compelled  to  do  so." 
Equally  Inept,  for  appellants'  purposes,  Is 
tbe  decision  In  Marsh  v.  Lott,  supra,  In  whlA 
the  Supreme  Court  of  California  said:  "Of 
course,  notwithstanding  the  delay  In  moving 
to  enforce  the  alleged  contract,  the  drcam- 
stances  may  be  such  as  to  prevent  any  i»e- 
sumptlon  of  acquiescence  or  abandonment; 
as,  for  instanfte,  where  a  vendee  Is  in  posses- 
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slon  of  the  inroperty  under  the  alleged  con- 
tract and  continues  In  anch  posaesEdon,  dalm- 
ing  nnder  the  contract,  notwithatanding  the 
attempted  repudiation." 

We  think  that  all  the  findings  are  suffi- 
ciently supported  hy  Uie  evidence,  and  that 
the  case,  takot  as  a  whole,  authorises  the 
decree. 

The  Judgment  and  order  appealed  from  are 
affirmed. 
Affirmed. 

BBANTLT,  a  3.»  and  HOUiOWAT,  3^ 
concur. 


(«7  Uont  IIB) 

lYANHOPF  r.  TBAXJS. 
(Supreme  Court  of  Montana.    March  7,  1913.) 

1.  Plbadino  (S  406*)  —  Complaiwt  —  Uhckb- 
TAiNTT— Waives  bt  Aksweb. 

An  apparent  inadvertent  aubatitntion  of 
the  word  "defendaot"  for  "plaintiff"  in  the  com- 
plaint merely  makes  the  pleading  subject  to 
objection  by  special  demurrer  for  uncertainty ; 
an  objeution  which,  under  Rev.  Codee,  i  6539. 
is  waived  by  answer  to  the  merits. 

[Ed.  Mote.— For  other  cases,  see  Pleading, 
Gent  Dig.  i  1367 ;  Dec  Dig.  |  406.*] 

2.  GONTaACTS  (f  335*)— PSSFOBUANCB— PlJUI»- 
IHO. 

Performance  by  plaintitE  of  his  contract  for 
aervicea  is  aulBciently  pleaded  by  his  allegation 
that  be  completed  all  the  work  and  labor  to  be 
by  him  performed  under  it,  and  did  all  the 
things  in  it  of  him  required  to  he  done;  Rev. 
Codes,  S  6572,  providing  performance  of  condi- 
tions precedent  in  a  contract  may  be  pleaded 
by  a  statement  generally  that  the  party  duly 
performed  all  the  conditions  on  bis  part. 

lEd.  Note.— For  other  caaes,  see  Contracts, 
Cent  Dig,  SS  1664r-1676;  Dec.  Dig.  S  335.*] 

3.  AgBICULTDM    (I  16*)- LlENfl— PEBFKOTIWa 

— Inconsistent  DEBCBipnoNs  of  Land. 
A  decree  for  a  lien  for  clearing  land  cannot 
be  snstained;  the  descriptions  of  the  property 
in  the  complaint,  notice  of  lien,  and  decree  be- 
ing inconsistent  each  with  the  otbera. 

[Ed.  Note.— For  other  cases,  see  Agricalture, 
Cent  Dig.  8§  42-49;  Dec  Dig.  S  15.*] 

4.  AQBICULTUBE   a  12*)— LiBHS— PKEFEOnHO 

—Dbscbiftion  in  Notick. 

It  is  a  prerequisite  to  validity  of  a  lien  for 
clearing  land  that,  as  required  by  Rev.  Codes,  8 
7291,  the  description  of  the  property  in  the  no- 
tice of  lien  be  auch  that  the  property  can  be 
identified  therefrom, 

[Eld.  Note.— For  other  cases,  see  Agriculture, 
Gent  Dig.  ||  40.  41;  Dee.  Dig.  S  12.*] 

Appeal  from  Dlstriet  Goart,  BavaUl  Oonn- 
t7{  J.  B.  Polndezter,  Judge. 

Action  by  Peter  Ivanbofl  against  Sarah  O. 
Tealfc  Judgment  A>r  plaintiff;  defendant 
appeals.  Remanded,  with  directions. 

Baker  &  Kurtz  and  O.  M.  Parr,  all  of 
Hamilton,  for  appellant  CHara,  Edwards 
ft  Madeen,  of  Hamilton,  fbr  respondent 

BBANTLT,  C.  J.  This  action  was  brought 
to  foreclose  a  statutory  lien  for  a  balance 
alleged  to  be  due  to  plaintiff  for  services 
rwdered  by  him  under  a  contract,  by  the 
■  terms  of  which  he  agreed  to  clear  certain 


lands,  sitilated  In  HaralU  connty,  belonging 
to  defoidant  at  a  stipulated  price  of  ¥25  per 
acre.  Subsequent  to  the  m^Mng  of  the  orig- 
inal contract,  its  terms  were,  by  mutual 
consent  of  the  parties,  extended  so  as  to 
include  other  lands.  The  complaint  alleges 
"that  on  the  20th  day  of  AprU,  1910,  ptaln- 
titr  entered  upon  the  performance  of  said 
contract,  and  the  defendant  actoally  com- 
pleted all  of  the  work  and  labor  to  be  by 
him  performed  onder  said  contract  and  did 
all  of  the  things  In  said  contract  of  him  re- 
quired to  be  done;  that  by  reason  of  said 
work  and  labor  performed  defendant  be- 
came Indebted  to  said  plaintiff  for  the  clears 
Ing  of  88  acres  at  $25  per  acre,  making  a 
total  sum  of  $2,200,  of  which  said  amount 
defendant  paid  to  the  plaintiff  9949,  leav- 
ing a  balance  due  and  owing  and  unpaid  of 
¥1,251,  no  part  of  which  has  been  paid."  It 
then  alleges  the  filing  of  the  notice  of  lien 
with  the  clerk  and  recorder  of  the  county  . 
within  90  days  after  completion  ct  tke  work, 
as  required  by  section  7291,  Revised  Codes. 
A  copy  of  the  notice  of  lien  Is  attached  to  the 
complaint  as  an  exhibit  The  issue  tried  was 
whether  the  work  bad  been  performed  t^* 
the  plaintiff  in  accordance  with  the  terms 
of  the  contract  and  had  been  so  accepted  by 
the  defendant  The  court  foond  for  the 
plaintiff,  and  that  there  was  due  him  a  bal- 
ance of  $651.  It  rendered  a  decree  declarlag 
this  amount  to  be  a  lien  on  def^dant's  lands, 
and  ordered  them  to  be  sold  to  eatlsCr  it 
The  appeal  is  from  the  decree. 

[1]  It  Is  contended  that  the  complaint  does 
not  state  foctB  sufficient  to  consUtnte  a  cause 
of  action,  in  that  It  allegea  "the  defendma 
actually  completed  all  <tf  tiie  work,"  etc;  fRila 
contoithm  is  without  merit  It  la  asvarait 
that  the  pleader,  in  drairing  the  oomplidnt 
inadvertentiy  vnbstitnted  the  term  "defisnd- 
antf'  where  he  Intoided  to  use  the  term 
"phtintitt.**  M  most,  this  substitution  of 
terms  served  only  to  render  the  {deadlng 
op«i  to  objection  by  special  demnrm  on  the 
ground  of  uncertainty.  Sncb  a  defect  is 
waived  by  answer  to  the  merits.  Badie 
Eadie,  44  Mont  391,  120  Pa&  239;  Rev. 
Codes,  f  6539. 

[2]  It  la  also  argued  that  the  complaint 
does  not  all^e  the  performanoa  of  the  con- 
tract on  tile  part  of  plaintiff  In  tmna  si^- 
doktly  direct  and  certain.  If  the  pleading 
be  construed  according  to  Its  purport  aa  In- 
dicated above,  it  can  mean  nothing  leas  than 
that  the  plaintiff  fully  performed  all  the 
conditions  of  the  contract  to  be  by  him 
performed.  Thia  meets  the  rcqxUrement  of 
the  statnta   Rev.  Codes,  S  6572. 

[S,  4]  The  last  contention  Is  that  the  de- 
cree does  not  conform  to  the  alle^tions  of 
the  complaint,  and  hence  that  the  relief 
granted  is  not  warranted  by  it  When  we 
come  to  compare  the  description  of  the  lands 
in  gnestion,  as  set  out  in  the  complaint,  witii 
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that  contained  In  the  notice  of  Hen  and  also 
with  that  found  in  the  decree,  we  find  It 
wholly  Inconsistent  with  them,  not  only  with 
reference  to  the  section  aabdlvislona,  bat 
also  with  reference  to  their  situation  in  the 
section,  township,  and  range.  In  the  com- 
plaint they  are  described  as  situated  in  sec- 
tions 14  and  28,  In  township  5  N.,  range  21 
W.  In  the  notice  they  are  described  as  sit- 
uated in  sections  14.  27,  and  28,  In  the  same 
township  and  range.  In  the  decree  we  find 
two  descriptions.  It  Is  first  recited  that  the 
plaintiff  filed  with  the  clerk  and  recorder 
his  notice  of  lien  upon  certain  lands  describ- 
ed therein.  These  are  described  as  situated 
In  part  in  section  14,  township  8  N.,  range 
21  W.,  and  the  rest  as  situated  In  sections 
27  and  28,  township  6  N..  range  21  W.  Lat- 
er those  described  as  subject  to  the  lien 
are  referred  to  as  situated  In  the  same  town- 
ships and  ranges,  but  the  subdivisions  of  the 
sections  mentioned  are  different  Besides, 
when  the  section  subdivisions  mentioned  In 
the  several  descriptions  are  compared,  no 
two  of  the  descriptions  are  conslstrat.  Such 
is  the  confusion  and  uncertainty  in  the  rec- 
ord in  this  respect  that  it  is  impossible  for 
us  to  ascertain  whether  any  of  the  lands 
described  are  subject  to  the  lien.  The  stat- 
ute requires  the  description  to  be  such  as  to 
Identify  the  property  sought  to  be  affected 
by  the  Hen.  Rev.  Codes,  i  7291.  This  is  a 
prerequisite  to  the  validity  of  the  lien;  for, 
in  order  to  perfect  Ute  claim,  all  the  differ- 
ent requirements  of  the  statute  must  be  sub- 
stantially compUed  with.  Yerrlck  v.  Hlg- 
glns,  22  Mont  602,  S7  Pac.  95;  McGlaufiln 
T.  Wormser,  28  Mont  177,  72  Pac.  428. 

Under  the  findings  the  plaintiff  is  entitled 
to  a  personal  Judgment  against  defendant 
for  the  amount  found  due,  In  any  event 
Whether  he  is  also  entitled  to  a  Uen  must, 
under  the  circumstances,  be  determined  by 
the  district  court,  after  the  plaintiff  has  been 
afforded  the  opportunity,  if  this  can  be  done, 
to  amead  the  complaint  so  as  to  make  the 
description  tberdn  agree  with  the  descrip- 
tion In  the  notice  of  lien. 

The  cause  is  therefore  remanded  to  the 
district  court,  with  directions  to  set  aside 
ttie  decree;  and,  upon  further  proceedings 
not  InconEdstent  with  the  suggestions  herein, 
to  ascertain  what  portion  of  the  lands.  If 
any,  are  sufficiently  described  In  the  notice 
to  Identify  them.  That  court  will  then  en- 
ter a  decree  declaring  the  balance  found  due 
plaintiff  a  lien  thereon.  If,  upon  such  fur- 
ther proceedings,  the  description  contained 
In  the  notice  is  found  insufficient  to  Identi- 
ty  any  portion  of  the  lands,  the  court  will 
render  and  enter  a  personal  Judgment  against 
the  defendant  for  the  amount  found  due, 
with  costs. 

Remanded,  with  dlrectiona 

HOLLOWAY  and  SANNBR,  JJ.,  concur. 


(U  Or.  «) 
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(Supreme  Court  of  Oregon.   March  25,  1913.) 

L  Evidence  (i  461*)— Vsndob  anu  Pub- 
CHASEB  (I  46*)— Title  Bond— Deli vkhy. 
There  is  no  set  form  In  which  deliver;  of 
a  bond  for  a  deed  must  be  made,  but  the  in- 
tention of  the  parties  must  be  gathered  from 
their  languaKe  or  conduct  or  both,  and  the 
legal  effect  of  what  they  say  cannot  be  alter- 
ed or  modified  by  their  undisdosed  intention  or 
secret  understanding. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ||  2129-2133;  Dec  Dig.  8  461;* 
Vendor  and  Purchaser,  Dec  Dig.  |  46.*] 

2.  Ybndob  and  Fubchaseb  Hi  25,  lOT*}— 

Title  Bond— Deuvebt. 

When  a  bond  for  a  deed  Is  once  accepted 
by  the  obligee,  he  cannot  subsequently  reject 
it  so  as  to  make  it  void. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  SO,  188-182;  Dec. 
Dig.  H  2!(  107.*] 

8.  Vendob  and  Pubchasix  (f  82*)- Title 

Bond— Delivebt. 

A  contract  for  the  sale  of  land  provided 
for  a  bond  for  a  deed  to  l>e  substituted  there- 
for within  30  days.  A  copy  of  the  contract 
with  a  certificate  of  deposit  for  the  down  pay- 
ment and  notes  for  the  balance  were  placed  in 
escrow.  A  bond  for  a  deed  was  executed  ccna- 
taining  a  stipulation  not  contained  In  the  ctm- 
tract  diat  the  purchaser  would  pay  all  taxes 
and  assessments  thereafter  levied  or  assessed, 
and  was  given  to  the  purchaser,  the  certificate 
of  deposit  and  the  notes  being  obtained  from 
the  bank  with  which  thev  were  left  in  escrow 
and  delivered  to  the  venoor.  Subsequently  the 
purchaser  rejected  the  bond  because  of  the 
provision  respecting  taxes  and  assessments. 
Held,  that  the  trial  court  was  justified  iu  find- 
ing that  the  delivery  of  the  bond  was  complete 
and  effectual;  the  acts  performed  evidencing 
an  intent  to  perfect  the  instrument 

[Bd.  Note. — For  other  cases,  see  Vendor  and 
Purdiaser,  Cent  Dig.  H  138,  139:  Dec  Dig.  S 
82.*] 

4.  Vendob  and  Pubohassb  (|  107*)— Title 
Bond— Deu  VEST. 

Where  a  purchaser  was  given  possession 
of  land  under  a  title  bond,  and  his  possession 
had  not  been  disturbed,  he  could  not  subsequent 
to  the  delivery  of  the  bond  reject  it  because 
it  contained  no  provision  that  he  should  have 
possession. 

[Ed.  Note.— For  other  easea,  see  Vendor  and 
Parchaser,  Cent  Dig.  U8^02;  Dec  Dig.  I 
107.*] 

6.  Tkitoob  and  PoBOHAsn  (I  108*)— Taxes 

AND  ASSESS1CBHT»— ENFOBCEUBNT  BT  VBN- 
DOB. 

Where  a  tltie  bond  bound  the  purchaser  to 
pay  all  taxes  and  assessments,  tbe  vendor 
could  sue  to  compd  htm  to  pay  liens  created 
by  taxes  and  assessments  in  order  to  preserve 

his  security  for  the  deferred  payments. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  408-412;  Dec.  Dig.  i 
198.*] 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty; Henry  L.  Benson,  Judge. 

Action  by  H.  R.  Dunlap  against  Arthur  C. 
Lewis.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

J.  O.  Butenl<^  of  Klamath  Falla,  for  ap- 
pellant G.  V.  Ston^  of  Klamath  Falls 
(Stone  ft  Barrett,  of  Klamatb  Falls,  on  tbe 

brief),  for  respondent 


•rer  etber  ossm  sm  same  topic  and  ssoUon  NUUBBR  Ut  Dm.  Dig.  *  Am.  Dig.  Kt/f-Ko.  S«1«t  *  Rep'r  IndssM 


Digitized  by 


Google 


974 


130  FAOIFIO 


BEPOBTEB 


(Ot 


BEAN,  J.  Od  April  19,  1910,  plaintiff  and 
defendant  executed  a  written  contract  wbere- 
bs  Dunlap  sold  and  agreed  to  convey  to  Iiewls 
by  warranty  deed  free  from  Incumbrance  lots 
1  and  2,  block  38,  In  the  city  of  Klamath  Falls, 
Klamatb  county,  Or.,  for  the  sum  of  fl2,- 
000,  payable,  $1,500  In  cash,  which  was  paid 
on  the  date  of  the  execution  of  the  contract, 
a  certain  other  lot  aa  payment  of  $2,500,  and 
the  balance  in  annual  payments,  the  last  of 
which  was  to  be  paid  on  or  before  April  19, 
1915,  according  to  the  tenor  of  five  promis- 
sory notes  executed  by  Lewis.  It  was  stipu- 
lated that,  the  contract  would  be  taken  up 
within  30  days,  and  tbat  a  bond  for  a  deed 
of  the  two  lots,  conditioned  upon  making 
the  deferred  payments,  would  be  given  in 
lieu  thereof;  that  the  money  paid  should  be 
held  by  the  First  National  Bank  during  the 
preparation  and  examination  of  the  abstract 
of  title.  The  contract  was  executed  in  dupli- 
cate, and  contained  other  stipulations.  It 
contained  no  agreement  as  to  the  payment  of 
taxes  and  assessments.  One  copy  of  the  con- 
tract, together  with  a  certificate  of  deposit 
for  f],500,  and  the  notes,  were  placed  in 
escrow  at  the  bank.  Lewis  was  given  pos- 
session of  the  lots,  and  has  since  retained 
the  same.  On  May  13,  1910,  Dunlap  execut- 
ed a  bond  for  a  deed  of  the  lots  In  the  sum 
of  $25,000,  with  the  stipulated  conditions, 
and  containing  the  following  clause :  "Arthur 
C.  Lewis  agrees  to  pay  all  taxes  and  assess- 
ments hereinafter  levied  or  assessed  against 
said  lots."  The  bond  was  read  to  Mr.  Lewis, 
who  made  no  objection  thereto  at  the  time. 
Both  parties  went  to  the  First  National  Bank 
and  obtained  the  certificate  of  deposit,  notes, 
and  copy  of  contract  They  then  went  to  the 
Klamatb  County  Bank,  where  Dunlap  did 
business.  The  certificate  of  deposit  and  the 
notes  were  delivered  to  Dunlap,  and  the  bond 
for  a  deed  to  Lewis.  Soon  afterwards.  Just 
how  long  is  disputed,  Mr.  Lewis  objected  to 
the  bond  for  a  deed  because  It  contained  no 
provision  that  be  should  retain  possession  of 
the  lota,^  and  on  account  of  the  clause  therein 
regarding  taxes  and  assessments.  He  con- 
''tends  that  he  returned  the  bond  to  Mr.  ■Dun- 
lap, who  took  the  same  away.  On  the  next 
day  the  bond  was  found  on  the  desk  of  Lew- 
is' attorney.  I^ter  taxes  for  1910,  amount- 
ing to  $87.73,  were  levied  upon  the  lots.  Dur- 
ing 1910  and  19;ll  the  city  of  Klamatb  Falls 
levied  an  assessment  of  $2,434.53  on  the 
same  for  the  purpose  of  paving  the  adjoining 
streets,  which,  being  unpaid,  became  a  lien 
upon  the  property.  Defendant  caused  the 
contract  to  be  recorded  In  the  county  records. 
The  bond  remained  at  the  attorney's  office, 
and  was  filed  In  court  with  the  answer.  The 
deed  to  Dunlap  of  the  lot  agreed  to  be  taken 
as  a  part  payment  was  executed  April  21, 
1910,  and  delivered  to  him  on  or  about  May 
10,  1010.  Dunlap  asserts  that  Lewis  then 
made  objection  to  the  bond  for  a  deed  for 
the  first  time.  On  April  19,  1911,  Lewis 
made  the  $1,000  payment  then  da&   It  ap- 


pears that  Lewis  paid  a  sewer  assessment 
on  the  lots,  and  also  petltlon&d  the  city  coun- 
cil for  a  portion  of  the  street  improvements 
for  which  the  assessment  was  made.  Lewis 
refuses  to  accept  the  bond.  In  his  answer 
he  asks  that  Mr.  Dunlap  be  required  to  exe- 
cute a  bond  tor  a  deed  In  accordance  with 
the  contract 

Defendant  contends  that  the  bond  was 
never  accepted,  and  that,  according  to  the 
contract  which  he  claims  Is  still  In  force, 
plaintiff  should  pay  the  taxes  and  assesi!- 
ments.  Plaintiff  claims  Uiat  the  trand  was 
delivered  and  accepted  by  defendant,  and 
tbat  he  should  be  compelled  to  make  sucb 
payments.  Wilbur  White,  a  real  estate  agent, 
accompanied  'Dunlap  and  Lewis  to  the  bank 
when  the  papers  were  transferred  and  botb 
be  and  Leslie  Rogers,  assistant  cashier  of  tbe 
Klamath  County  Bank,  testified  In  regard  to 
the  transaction  when  tbe  bond  was  delivered. 
Defendant's  claim  la  based  upon  his  refusal 
to  accept  the  trand  made  aftw  the  deliv^ 
and  the  return  thereof! 

[1,  2]  There  Is  no  precise  and  set  form  In 
which  delivery  of  a  bond  must  be  made. 
The  intention  of  the  parties  mustf  be  gathered 
from  their  language  or  their  conduct  or  botb, 
and  tbe  legal  effect  of  what  they  say  and 
do  cannot  be  altered  or  modified  by  the  un- 
disclosed intention  or  secret  understanding 
of  either,  and,  when  once  accepted  by  the 
obligee,  he  cannot  subsequently  disagree  to 
it  so  aa  to  make  it  void.  6  Cyc  740,  741: 
National  Building  *  Loan  AsBodatton,  t.  Day 
(Ky.)  63  S.  W.  591. 

[t]  Tbe  trial  court  found  that  the  delivery 
of  the  bond  for  a  deed  by  Dunlap  was  com- 
plete and  tfectual.  After  a  careful  otmsld- 
eratlon  of  the  evidence,  we  think  that  tbe 
same  fully  Justifies  such  finding.  Upon  tbe 
transfer  of  tbe  bond  for  a  deed,  tbe  cer- 
tificate of  deposit  and  notes,  Dunlap  parted 
unconditionally  with  the  instrument  in  ques- 
tion, and  had  no  further  right  to  it  The 
acts  performed  evinced  an  Intent  on  the  part 
of  Dunlap  to  perfect  the  instrument,  and  to 
make  it  at  once  the  absolute,  property  of 
Lewis. 

[4,  fi]  Lewis  has  been  given .  possession  of 
the  real  property.  This  possession  does  not 
appear  to  have  been  disturbed ;  therefore  be 
has  no  cause  for  cpmplalnt  on  account  of 
that  matter.  Plaintiff  is  entitled  to  have 
the  defendant  compelled  to  pay  the  liens 
created  by  the  taxes  and  assessments  in  or- 
der to  preserve  bis  security  for.  tbe  payment 
of  the  notes.  In  framing  tbe  decree  In  the 
lower  court  a  provision  was  included  for 
an  execution  to  enforce  tbe  payment  of  any 
taxes  or  assessments  levied  during  the  llffe 
of  tbe  bond  for  a  deed  in  the  event  of  de- 
fault being  made  by  defendant  in  the'  pay- 
ment of  the  same.  Tbia  provision  should  be 
eliminated.  With  this  correction,  the  decree 
should  be  affirmed,  plaintiff  to  recover  his 
costs  and  dlsbursanenta;  and  It  la  so  or^ 
detad. 
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(M  Or.  486) 

LADD '4  1?ILT0N  ^ANE  COMMBBClAL 
STATE  BANK  M  «i. 

(SnpnoM  Goturt  td  OngoD.   Uuch  2B.  UPLB.) 

1.  GA1IBIEB8  (S  68*)— Bill  ot  Ladiho— Biobtb 

The  bank,  wbicb  received  a  blU  Of  lading 
attached  to  a  feigbt  draft  for  the  price  of  a  ehip- 
mcnt  and  credited  the  amonnt  of  the  draft  to 
the  ihlpper,  had  a  right  to  the  prot>erty  shipped 
prior  to  that  of  ^  subaequ^nt  tttacbOietit'  credi- 
tor,-vbetber  the  tranaacaw  coiutitated  a  trans- 
fer of  the  absolute  title  to  it  or  merely  a  {Oedge 
to  secore  an  Indebtednen. 

(Ed.  Note.— For  other  eaaei,  aee  Oarrlen, 
Cent  Dig.  »  179-180;. De&  Dig.  I  68;*  Sale*, 
Gent.  Dig.  {  849.] 

2.  BsTOPFKL  (I  T7*>— iROonaiBXKNCfT  or  ACXB 

AND  COVbcOT. 

Where  a  purchaser  of  a  shipmeat  of  broom 
com  to  whom  the  shipper  was  indebted  paid  the 
amount  of  a  sight  draft  attached  tq  the  bUl  of 
lading  to  a  bank,  which  had  credited  the  ship- 
per uerewlth,  thus  recognizing  the  bank  as  the 
owner  of  the  shipment,  it  could  not  repudiate 
the  bank's  title,  and  attadi  the  proceeds  as  the 
property  of  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Eatopp^ 
Cent  Dig.  H  188-203;.  Dec  Dig.  I  77.*] 

3.  Cabbiebs  (i  68*)— Bill  or  liaDino— Biohtb 

OF  TBaRBFSBlOt. 

The  chattels  represented  by  a  bill  of  lading 
arc  transferred  by  the  delivery  of  such  bill,  if 
nothing  else  Is  shown. 

[Ed.  Note.— For  other  cases,  see  Carrier^ 
Cent  Dig.  li  179-190;  Deb.  Dig.  |  68;*  Salea. 
Cent.  Dig.  I  649.] 

Appeal  from  Circuit  Court;  libiltDomah 
County;  B.  O.  Morrow,  Judge. 

BlU  of  interpleader  by  the  Ladd  A  TUton 
Bank  against  the  Commercial  State  Bank, 
the  Standard  Broom  Company,  and  others. 
From  a  judgment  In  favor  of  the  Standard 
Broom  Company,  the  Commercial  State  Bank 
appeals.  Reversed  and  decree  entered  for 
appellant. 

Joseph  Simon,  of  Portland  (Dolpb,  Mallory, 
Simon  ft  Geao'ln,  of  Portland,  on  the  brl^, 
for  appellant  H.  Q.  Dicklngoii,  of  FortUutd. 
for  reapond^t;, 


BDBNBTT,  J.  The  plaintiff  bank  Institut- 
ed this  suit  in  Interpleader  against  the 
Standazd  Broom  Oompsny,  which  will  be 
caUed  tor  eonvaiiaioe  the  company,  the  Oom- 
alOKlal  Stote  Bank,  wbidi  will  be  called  the 
bask,  tiie  Interstate.  National  Bank,  aod  W. 
P.  Netami,  an  iiuU«UliiaL  It  asmara  •  tkat 
Ndaon  boni^t  team  tlie  gtowws  In  Eansu 
enovgfa  broom  com  to  make  a  car  load,  which 
be  CfMutgned  to  the  oompany  upon  whom  he 
drew  a  aig^it  draft  to  the  o^ter  of  the  tMink, 
with  the  bill  of  lading  tor  the  com  attached, 
for  $1,824.96,  and  deUvered  the  draft  and 
the  attached  bill  of  lading  to  the  bank.  The 
latter  forwarded  these  papers  to  Its  cor- 
r«eiN>nd»t,  the  Interstate  National  Bank,  a 
corporation,  for  coUectUm,  and  It,  in  turn, 
ftwwarded  tliem,  fbr  a  Uke  pnnKwe^  to  the 


plaintiff.  TbB  company,  opon  presentation 
thereot  paid- the  draft,  took  up  the  biU  of 
lading,  received  the  property  represented 
thereby,  and  Immediately  began  an  action  in 
the  circuit  court  of  Multn<Hnah  county  agalnat 
Nelson,  tben  a  resident  of  Kansas,  on  his 
promissory  note  held  by  the  company,  at- 
taching the  proceeds  of  the  draft  In  the 
hands  of  the  plaintiff.  The  bill  of  Inter- 
pleader was  the  result,  and,  the  plaintiff  bay- 
ing paid  the  m«iey  into  court  to  abide  Us 
decre^'  the  cootast  Is  here  waged  between 
the  company  and  the  bank,  each  claiming  the 
mctfiey,  the  fatter  by  absolute  title  and  the 
former  by  Tlrtue  of  having  attached  it  as 
the  property  of  Nelson.  The  Interstate  Bank 
was  eliminated  as  having  no  interest  In  the 
matter,  the  papers  haTlng  been  In  its  pos- 
session only  for  collection,  and  Nelson  an- 
swered also,  disclaiming  all  Interest  in  the 
funds  or  the  property  from  whldi  It  was  de- 
rived. At  a  hearing  the  circuit  court  passed 
a  decree  In  favor  of  the  oompany,  directing, 
in  substance,  that  out  of  the  mon^  the 
plaintiff  had  paid  into  court,  upon  the  ordtf 
of  Interpleader,  the  clerk  should  pay  uiy 
Judgment  that  might  be  afterwards  reoovwed 
by  the  company  against  liTelson,  who  dionld 
receive  the  oTo^ns  if  any  remained,  and 
that  the  aneww  of  the  baidc  be  dismissed 
with  costs  and  fflsbnrsements.  It  aroears  In 
testimony*  that  Nelaon  had  a  dieddng  ao> 
count  wlOt  the  bank,  and  that  he  paid  for 
the  broom  com  by  dietAs  against  tliat  ac- 
count According  to  the  usual  course  of 
business  between  Nelstm  and  the  bank,  be 
drew  the  sight  draft,  annexed  it  to  the  bill 
of  lading,  deliT«ed  bofli  of  them  to  the  bank, 
and  was  credited  on  his  account  by  the  bank 
with  the  face  of  the  draft  leas  enhangfe 
Afterwards  and  befbre  the  commencement 
of  the  action  against  him  by  the  4S0Dipany, 
he  drew  checks  against  the  balance  of  the 
account  In  his  favor,  angnuoited  as  It  wju- 
by  the  amount  ^  the  slgbt  draft  r.  >■ 

[1}  The  legal  effect  of  the  sight  draft  wljth. 
the  Ull  (tf  lading  attached  was  to  tnmtitf 
the  propnty  to  the  bank.  It  can  make  iw 
difference  whether  this  was  a  transfer  of 
the  absolute  title  to  the  broan  com,  or 
whether  it  -was  a  pledge  to  secure  indebted- 
ness. In  either  case  the  bank  Is  entitled  to 
the  pnverty  and  to  the  proceeds  tlmeof  as. 
against  the  company,  claiming  by  subaequept 
attachment  ao  far  as  appears  In  the  plead- 
ings or  evidence  before  us. 

[2]  The  sabetanoe  of  the.  transaction  be- 
tween the  company  and  ttie  bank  was  as  If 
the  latter  had  said  to  the  formor:  "Here  is 
a  oar  load  ot  broom  com  scdd  to  us  by  Mr. 
Nelson  whldi  we  will  coarvy  to  you  if  you 
wUI-pay  this  sight  draft  accompanying  the 
bill  of  lading."  The  company  accepted  this 
offer,  and  participated  in  the  deal  aa  its  own 
by  paying  the  sight  draft  and  taking  up  the 
biU  of  lading.  It  cannot  adopt  a  part  of  the 
transaction  without  adopting  all  of  It  lA  In 
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tACt,  tbe  broom  com  wu  tlie  property  of 
Nelson,  tbe  company  mlgbt  bare  attached  it 
In  that  form ;  but,  baTing  become  a  party  to  i 
a  transaction  based  upon  the  com  btfng  tbe 
property  of  tbe  bank.  It  is  too  late  for  it  to 
repudiate  that  arrangement,  and  treat  the 
proceeds  of  tbe  sale  of  tbe  com  aa  the  piop-  \ 
artj  of  Nelson.  \ 

[3]  It  is  well  settled  by  tbe  aatborltieB  that 
the  chattels  represented  by  a  bill  of  ladta^ 
are  transferred  by  the  dellT«y  of  aadi  a 
document  If  nothing  else  la  shown.  Under  , 
drcumstances  similar  to  those  here  disclos- 
ed, it  l8  an  apt  and  usual  way  of  paadi^  ti- 
tle to  personalty  In  tbe  ordinary  course  of 
trade.  The  undisputed  testimony  is  Uiat 
such  was  the  transaction  between  Nelson 
and  tbe  bank.  No  fraud  Is  alleged  or  shown. 
Although  Nelson  may  have  be«i  Indebted  to 
tbe  company,  he  had  a  ri^t  to  transfer  the 
title  of  the  com  to  the  bank  as  against  any- 
thing appearing  here,  and  such  was  the  effect 
of  tbe  transaction  disclosed  by  the  testimony 
relating  to  the  bill  of  lading  and  tbe  sight 
draft  Temple  NaL  Bank  T.  Louisville,  etc. 
(Ky.)  82  S.  W.  253;  Bank  of  New  Roads  t. 
Kentucky  (Ky.)  85  S.  W.  1103;  Bank  t. 
Wright,  48  N.  T.  1;  Dows  T.  Bank,  91  V.  S. 
-618,  23  I*  Ed.  214;  First  Nat  Bank  of  Kan- 
sas City  T.  Mt  Pleasant  Milling  Co.,  103 
Iowa,  518,  72  N.  W.  689 ;  Central  Mercantile 
Co.  T.  Oklahoma  State  Bank,  83  ftan.  B04, 
112  Pac.  114,  33  li.  R.  A.  (N.  S.)  954. 

It  was  argued  at  the  trial  that  because 
the  bank  h^d  a  rigbt  to  look  to  Nelson  for 
tbe  amount  of  tbe  draft.  If  tbe  same  bad 
be«n  disbonored,  the  whole  transaction 
amounted  to  only  an  agency  In  the  bank  by 
which  It  undertook  to  collect  the  draft  for 
the  account  of  Nelson,  thus  leaving  it  none 
the  less  the  property  of  the  latter  and  so 
subject  to  attachment  But  tbe  draft  was 
not  disbonored,  and  all  who  had  anything  to 
do  with  the  matter  as  actors  say  that  It  was 
the  intaitlon  to  vest  tbe  title  in  the  bank. 
Tbe  privilege  of  looking  to  the  drawer  of 
paper  for  reimbursement  in  case  It  is  dis- 
honored attaches  to  all  commercial  pi^  to 
protect  and  not  to  destroy  it 

Some  authorities  were  cited  to  the  point 
that  mere  crediting  of  paper  to  a  customer 
does  not  transfer  the  tlUe  to  the  bank.  Arm- 
stirong  T.  Boyertown  Nat  Bank,  90  Ky.  431, 
14  S.  W.  411,  9  L.  R.  A.  553,  Midland  Nat 
Bank  v.  Brlgbtwell,  148  Mo.  358,  49  8.  W. 
994,  71  Am.  St  Rep.  608,  and  First  Nat. 
Bank  of  Clarion  v.  Gregg,  79  Pa.  384,  are 
such  precedents,  but  they  and  other  eases 
dted  were  instances  where  the  paper  had 
be«i  sent  for  collection,  illustrating  tbe  sit- 
uation here  as  between  the  three  banks,  or 
else  they  depended  on  peculiar  circumstances 
not  here  appearli^.  The  decree  of  the  cir- 
etilt  court  la  reversed,  and  one  here  entered 
according  to  the  prayer  of  the  answer  of  the 
Commercial  State  Bank. 


(Or.. 


(CS  Or.  tJQ 

HBROHANT  LAND  Oa  t.  BASBOITB. 
(Supreme  Court  of  Or««oiL   HanA  30,  1S18,) 

1.  VSNDOB  Ann  PUBCHASBE  (1  214*)  —  COH- 

xaACT— Assign  UKifi — CoHaxBDonoir. 

One  who  bad  contracted  with  plaintifl  Ua 
the  piircbase  of  land,  and  paid  part  of  tbe  price, 
afterwards  executed  a  contract  with  defendant, 
redting  that  be  tlwdiy  assigned  to  defendant  a 
one-bait  interest  In  the  land  ooverad  by  the 
contract  with  plaintiff;  that  the  assignment  to 
defendant  was  made  subject  to  all  tbe  condi- 
tions of  tbe  contract,  which  were  thereby  as- 
sumed by  defmdant  equally  witii  asdgnor ;  that 
defendant  should  pay  assignor  interest  upon  his 
•bare  of  the  amount  already  paid,  and  upon  hia 
sbare  of  any  other  advances  made  by  assignor, 
until  repaid  by  defendant;  and  that,  -wb&i  tbe 
eri£inal  land  contract  was  complied  with,  the 
deed  from  plaintiff  should  convey  an  undivided 
half  interest  each  to  defendant  and  his  assignor, 
an^  that  after  such  conveyances  the  proceeds  of 
farther  sales  of  tbe  land  might  be  used  by  a»- 
sigQor  in  tbe  conatmction  of  a  railroad,  provid- 
ed defendant's  interest  therein  Was  secured. 
Held,  that  the  contract  did  not  establish  any 
privity  of  contract  between  plaintiff  and  defend- 
ant but  at  best  merely  defined  contractual  re- 
lations between  defendant  and  his  asrignor. 

{Bd.  Note<-For  otlm  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  If  436,  442-448;  Deb 
Dig.  I  214.*J 

2.  SpECino  Pkbfobuahck  (1  97*>— Bzobt. 
One  who  had  parcbased  land  Irom  plaintil^ 

and  made  partial  payments  under  an  ezecutMy 
contract  executed  an  agreement  with  defendant 
in  1890  by  which  be  assigned  to  defendant  a 
one-half  interest  in  the  land  contract,  defend- 
ant assuming  all  of  the  conditions  of  the  con- 
tract equally  with  his  assignor,  and  the  eon- 
tract  provided  that  when  tbe  land  was  paid  for, 
an  undiWded  half  interest  should  be  conveyed 
to  defendant  and  his  assignor,  but  defendant 
never  paid  anything  on  tbe  land.  H9U,  that 
it  wotud  be  an  abuse  of  judicial  discretum  to 
decree  a  conveyance  of  any  interest  in  the  land 
to  defendant  in  view  of  the  lona  time  elapsing, 
and  of  the  fact  that  defendant  had  never  paid 
anything  on  the  land. 

[Ed.  Notft^For  other,  cases,  see  8pe(dfie  Per- 
formance, Cent  Dig;  H  286-298;  Dec  Die.  1 
97.»] 

Appeal  fi-om  Circuit  Ooort;  Cops  Oxontji 
J.  W.  Hamilton,  Judge. 

Action  by  the  Merchant  Land  Company 
against  J.  H.  Barbour.  From  a  Judgmoit 
for  plaintiff,  defendant  appeals.  Affirmed. 

The  plaintiff,  claiming  to  be  tbe  owner  io 
fee  simple  and  In  possession  of  certojln  de- 
scribed real  estate  which  Is  not  in  the  poa- 
sesslon  of  any  other  person,  brought  this  soit 
to  determine  the  adverse  claim  of  the  defend- 
ants to  tbe  realty  In  question,  allying  that 
the  defendant  has  no  right,  title,  Interest, 
estate  therein.   The  answer  traversed  every 
allegation  of  tbe  complaint,  except  that  of  tlie 
corporate  character  <^  tbe  plaintiff.  It  further 
sets  out  what  for  tbe  purposes  of  this  oplnlcm 
may  be  termed  an  agreement  entered  Into 
'  between  C  H.  Merchant  and  bis  wife  as  par- 
■  ties  of  tbe  first  part  and  R.  A.  Graham  as 
party  of  tbe  second  part  under  date  of  Octo- 
i  ber  16,  1890,  whereby  tbe  Merdiants  agreed 
I  to  sell  to  Graham  and  be  agreed  to  buy  from 
the  Merchants  tbe  realty  in  qnestlm.  It 
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•o  alleges  that  Orabam  bad  paid  flO.OOO  on 
the  purchase  price  of  $90,000  required  by  the 
contract,  and  that  on  November  8,  1890,  Gra- 
ham executed  and  delivered  to  the  defendaut 
the  following  writing;  "For  and  in  consid- 
eration of  the  sum  of  one  dollar  to  me  in 
band  paid,  the  receipt  of  which  Is  hereby 
acknowledged,  I  hereby  Bell,  assign  and 
transfer  to  J.  H.  Barbour  ot  San  Diego,  Cal- 
ifornia, an  equal,  one-half  Interest  In  a  cer- 
tain land  contract  recently  executed  to  me 
by  G.  H.  Merchant  and  wife  of  Marshfleld, 
Oregon,  by  which  said  Merchant  agrees  to 
convey  to  me  for  the  sum  of  ninety  thousand 
dollars  payable  as  specified  In  'said  contract, 
*that  tract  of  land  near  the  town  of  Marsh- 
field  described  In  said  contract,  and  com- 
prised in  what  is  known  as  the  'Railroad 
Addition'  to  Marshfleld,  according  to  the  map 
of  said  addition  on  file  In  the  clerk's  office 
of  the  county  of  Coos,  Oregon.  This  assign- 
ment is  made  subject  to  all  the  conditions 
of  said  contract  which  are  hereby  assumed 
by  Barbour,  equally  with  myself.  The  first 
two  payments  under  the  said  conlract  having 
been  already  made  by  me,  said  Barbonr  Is 
to  pay  me  interest  at  the  rate  of  ten  per  cent 
per  annum  upon  his  share  thereof,  and  opon 
his  share  of  any  other  advances  made  or  to 
be  made  by  me  until  the  same  are  repaid  by 
him.  In  like  manner  he  Is  to  be  allowed  by 
me  at  the  same  rate  upon  any  advances  in 
excess  of  his  one-half  proportion  for  such 
period  as  such  advances  are  used.  When  tlie 
terms  of  said  contract  are  complied  with,  and 
the  deed  for  the  land  becomes  due  thereunder 
from  said  C.  H.  Merchant,  t3ie  deed  BhaU  be 
made  to  said. Graham  and  said  Barbonr  and 
convey  an  undlrlded  one-half  interest  to 
each.  It  being  expressly  understood  that  all 
money  or  property  rec^ved  for  any  portion 
of  -said  land  shall  be  applied  upon  the  pur- 
chase paymoat,  of  f90,000  until  the  payment 
tiierefor  shall  be  fully  completed.  After  the 
completion  of  all  payments  to  O.  H.  Mwchant 
on  account  of  said  land  purchase  and  the 
execution  of  deed  conveybig  a  one  half  in- 
terest therein  to  said  Barbonr,  the  proceeds 
of  any  further  sales  thereof  may  be  used  by 
said  Graham  at  ttie  rate  of  Interest  hneto- 
fore  Bpedfled  on  said  Barbour's  half  thereof. 
In  the  execntt<m  of  this  contract  to  build  a 
line  of  railroad  fnnn  Oooe  Bay  to  Roseburg, 
until  January  let,  18^ ;  provided,  however, 
that  HxB  share  of  said  Barbonr  in  the  moneys 
M  used  shall  be  secnred  to  him  by  the  de- 
posit with  him  by  said  Graham  of  the  first- 
mortgage  bonds  of  the  Ooos  Bay,  Boseburg 
A  Bastem  Railroad  ft  Navigation  Company, 
at  the  rate  of  flf^  per  centum  of  their  par 
Tftlne,  to  an  amount  equal  to  the  share  of 
said  Barbonr  In  said  moneys  so  used  by  said 
Graliam,  or  by  other  collateral  acceptable  to 
said  Barbonr.  fFhe  land  contract  herein  re- 
ferred to  bears  date  October  let,  1890.  and  is 
recorded  in  the  office  of  the  county  clert  of 
Gooa  county,  Oregon.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  seal  this  8tb 
1R0P.-e2 


day  of  November,  1890.  B.  A.  Graham. 
[Seal.]"  The  answer  further  asserts.  In  sub- 
stance, that  the  plaintiff  took  title  to  the 
premises  from  Merchant  and  his  wife  with 
full  knowledge  of  the  rights  of  the  defend- 
ant therein ;  that  the  plaintiff  and  Its  pred- 
ecessors in  Interest  had  sold  and  conveyed 
parcels  of  the  property  in  dispute  for  more 
than  enough  to  pay  the  purchase  price  under 
the  contract  together  with  all  taxes  and  as- 
sessments which  have  been  levied  thereon 
since  October  16, 1890;  that  Graham  and  the 
defendant  have  fnlly  performed  all  the  provi- 
sions of  the  contract  of  sale  by  tliem  to  be 
observed;  and  that,  although  Graham  and 
his  wife  on  or  abont  Marcb  20, 1894,  remised, 
released,  and  quitclaimed  the  property  to  C. 
H.  Merchant,  yet  It  did  not  include  the  in- 
terest of  the  defendant,  who  now  demands 
a  decree  of  specific  performance  of  the  con- 
tract to  convey  an  undivided  half  Interest  In 
the  property. 

The  reply  traverses  the  answer  In  all  mate- 
rial particulars  except  that  It  admits  the  ex- 
ecution of  the  quitclaim  deed  from  Orahar 
to  Merchant,  but  denies  that  It  included  let"- 
than  the  entire  estate  in  the  land  arlsinK 
from  the  contract  for  the  sale  of  the  same. 
That  pleading  further  avers  the  resdssion  of 
the  contract  by  Graham  on  account  of  &ilunf 
of  the  other  parly  thereto  to  comply  with  its 
terms  and  conditions,  the  abandonment  of  the 
same  by  Graham  and  the  defendant,  the  re- 
sumption by  Merchant  of  the  exclusive  pos- 
session of  Uie  property  on  October  1,  1891, 
and  continuous  adverse  possession  of  the 
same  since  then,  and  that  1^  dtfendant  was 
not  seised  or  possessed  of  any  part  of  the 
lands  within  10  years  next  before  the  com- 
mencemoit  of  the  suit  After  a  hearing  on 
the  Issues  Involved,  the  dradt  court  entered 
a  decree  in  ftivor  of  the  plaintiff,  from  which 
the  defendant  has  appealed. 

Joseph  W.  Bennett,  of  Marshfleld  (Bennett 
Swanton  and  Tom  T.  Bennett,  both  of  Marsh- 
fleld, on  the  brief),  for  appellant  Casslus  R. 
Peck,  of  Marshfleld,  for  respondent 

BtlBNElT,  J.  (after  stating  the  facta  as 
above).  [1]  It  wiU  be  observed  tiut  the 
writing  executed  tq^  Graham  November  8. 
1800,  and  delivered  to  the  defendant  does  not 
purport  to^be  a  conveyance  of  any  Interest 
In  any  land,  neittier  does  it  convey  the  Im- 
pression of  having  been  agreed  to  by  Mer- 
(fliant  or  of  establldiiug  any  privity  of  con- 
tract between  him  and  the  defendant  At  best 
that  instrument  can  be  construed  only  as  at- 
tempting to  define  contractual  relations  be- 
tween Graham  and  Barbonr.  It  is  not  pre- 
toided  in  Oie  testimony  that  the  defendant 
ever  iiald  anything  whatever  to  Mendiant  or 
his  successor  in  Interest,  the  plalntlfE,  im  ac- 
count of  the  realty  In  qnestton.  As  to 
Graham.  It  seems  from  the  evidence  Uiat  the 
paper  of  November  8,  1890,  vras  designed  as 
a'Und  of  bonus  to  Barbonr  for  bis  influence 
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to  be  used  In  fliTor  of  the  former  In  financ- 
ing the  canstractlon  of  a  railroad  In  Gooa 
county.  Nothing  ai^>ear8  to  liare  ben  a<^ 
eompUsbed  In  that  direction,  as  Barbour 
could  not  float  the  railroad  bnids,  and  It  Is 
colaln  he  paid  no  money  to  Graham.  The 
defendant  paid  no  attenUcm  to  the  property 
In  any  way,  never  saw  It,  and  nerer  ezer* 
deed  any  act  of  ownership  orer  It  Oalled 
upon  1^  thlff  snlt  to  dedare  Ms  interest  In 
the  real  property,  the  defendant,  1^  his  an- 
swer and  oross-complalnt  filed  B^ttember  8, 
IBM,  for  the  first  time,  and  that  neaxlr  20 
years  after  the  transaction  he  describes, 
asserts  In  terms  that  be  Is  the  equitable  own- 
er  of  one-half  of  the  premises  and  calls  upon 
the  plaintiff  to  spedflcally  perform  a  eon- 
tract  to  convey  to  Um  the  legal  title  thereto. 

[I]  The  pleading  does  not  Show  any  privity 
of  estate  or  oi  cnitract  wlQi  the  ^alntUf. 
OrantinK,  however,  that  be  stood  In  Gra- 
ham's shoes  as  against  the  plaintiff  for  one* 
half  of  the  estate  it  Is  Incumbent  upon  him 
to  porform  his  part  of  the  dependent  cove- 
nants at  the  contract  liefore  be  can  invoke 
Jndldlal  aid  to  enforce  perfonnance  by  the 
other  party.  Not  haHng  pnt  anything  into 
the  land,  it  is  certain  he  can  take  nothing 
mt,  at  least  as  against  the  plaintiff.  His 
grievance,  If  any,  must  be  adjusted  with  the 
man  with  whom  he  contncted.  His  pseudo 
title  cannot  rise  above  its  source,  B.  A. 
Graham.  The  latter  divested  himself  of  his 
estate  by  the  deed  already  mentioned,  and 
with  It  fell  the  pretensions  of  ownership  In 
which  the  defendant  may  have  indulged.  Ip 
any  event,  a  decree  of  specific  perfonnance 
rests  In  the  discretion  of  the  court,  and  it 
would  be  a  gross  abuse  of  that  Judicial 
prerogative  to  decree  a  conveyance  to  one 
who  has  never  paid  a  dollar  on  the  land, 
besides  sleeping  on  bis  claim  for  nearly  two 
decades. 

The  decree  of  the  drcuit  const  is  afllnned. 


(M  Or.  8»5) 

UNION  PAU  LIFE  INS.  CO.  v.  FERGUSON, 
State  Ins.  Com'r. 

(Supieme  Court  of  Oregon.   March  2S,  1913.) 

1.  BfAHDAicus  (I  163*)— DmniBBsa  to  Altbs- 

NATIVI  Wart  —  SUFHOHMOT  OF  Allkoa- 

noNB. 

An  alteraatlTe  writ  of  mandamns  to  com- 
pel the  Inenranee  OommlMloner  to  Issue  a  cer- 
tificate permitting  relator  to  do  busiaess  alle^ 
"thmt  said  corporation  has  a  paid-up,  unim- 
paired cash  capital  exceeding  $100,000,**  but  in 
another  paragraph  It  was  alleged  that  the  au- 
thorized capital  stock  was  |100,000 ;  that  this 
was  divided  into  10,000  shares:  that  a  certain 
proportion  of  these  had  been  issued  and  fully 
paid  for:  ^t  another  portion  had  been  sub- 
scribed for,  but  only  partially  paid  for;  tiiat 
another  pordon  had  been  subscribed,'  but  no 
payment  nad  been  received ;  and  that  another 
portion  had  been  Issued,  but  no  cash  payment 
made  thereon ;  and  that  a  certain  portion  of  the 
said  capital  stock  bad  not  been  subscribed  for 
or  issued  at  all.  Held,  on  demurrer  to  the  writ, 
that  the  allegation  that  the  corporation  had  a 


pnld-np,  unimpaired  caA  capital  ezosadfav 
f 100,000  should  not  be  taken  as  tine. 

tBd.  Note.— For  other  casa%  see  Mandamns, 
Cent  Dig.  |i  341-843;  D^TlMg.  |  163.*] 

Z  Mahdahds  (I  187*)  — AtTttHiAiiva  Wbit 
OF  HaITDAICOS— DEinXBBCB—  CoHBxnsuiioji 
ON  APPEAZ. 

Where,  on  dennrter  to  an  alternative  writ 
of  mandamus  to  compel  the  State  Inmrance 
Commissioner  to  Issue  a  certificate  authorising 
relator  to  cany  on  an  insntance  bnsineBS  in 
the  state,  the  case  is  not  tried  on  the  demurrer 
alone,  bat  facts  were  stipalated  and  the  annual 
statement  of  the  corporation  submitted,  the 
case,  on  api>eal  from  a  Judgment  grantiBg  a 
peremptory  writ,  will  not  be  considered  aoddy 
on  the  dmuTTCP* 

[Dd.  Note.— KV>r  other  eases,  see  Mandawa^ 
Cent.  Dig.  IS  427-^;  Dec;  Dig.  t  18T.*] 

8.  Uandauus  ({  187*)  —  Rxvuw  —  Imsoooo- 

Tioif  OF  AnnrnonAi.  Svidsncb. 

On  appeal  from  a  Judgment  granting  a  per^ 
empton  writ  of  maodamo%  af^vita  as  to  die 
right  of  plaintiff  to  ^  writ  wlU  not  be  leorived, 
where  tbey  are  not  Introduced  in  the  court  be- 
low, as  the  appellate  court  can  lUily  review  the 
action  of  the  drcnit  court,  and  cannot  pomlt 
a  new  case  to  be  made  on  the  vrUaux. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  IS  427-487;  EteeTDig.  §  187.*] 

On  motion  for  rehearing.  Petition  dralsd. 
For  former  opinion,  see  129  Pac.  S28l 

SIAKIN,  J.  [1, 2]  Up<m  the  moti(m  for  re- 
hearing It  la  contended  that,  as  the  sufficien- 
cy of  the  writ  of  mandamus  was  tested  by 
demurrer,  the  allegation  of  the  writ  "that 
said  corporation  has  a  paid-up,  unimpaired 
cash  capital  exceeding  $100,000,"  must  be 
taken  as  true;  but  counsel  overlooked  the 
fact  that  the  fourth  paragraph  of  the  writ 
says:  "The  authorized  capital  tftock  of  the 
corporation  is  $100,000,  divided  Into  10,000 
shares  of  the  par  value  of  $10  a  share;  that 
7,541i»/t»  shares  of  said  stock  have  been 
Issued  and  fully  paid  for ;  that  416  sliares  of 
said  stock  have  been  subscribed  for,  but  only 
partially  paid  for ;  that  S6  shares  have  been 
issued  and  only  partly  paid  for;  that  64 
shares  of  said  stock  have  been  subscribed 
for,  but  no  payment  on  account  of  said  sub- 
scription has  yet  been  made ;  that  25  shares 
hare  been  Issued,  but  no  cash  payment  made 
thereon;  that  1888' Vt«  shares  of  said  cap- 
ital Btodc  have  not  been  subscribed  for  or  Is- 
sued at  all."  The  case  was  not  jtried  In  the 
circuit  court  on  the  demurrer  alone,  nor  was 
it  so  submitted  ber^  but  certain  facts  were 
stipulated,  which  Indude  the  annual  state- 
ment of  the  corporation  to  the  conuilsston, 
as  shown  by  the  bill  of  exceptions.  Ttiere- 
fore  the  record  b^ore  ns  shows  that  the  eor* 
poratlon  did  not  have  a  paid-iui  cash  ca^tal 
of  $100,000. 

[3]  In  connection  with  the  motion  plain- 
tiff presents  proofs  by  affidavits  that  the 
stockholders  and  directors,  on  February  27, 
1013,  by  resolution  duly  adopted  by  them, 
set  apart  as  a  basis  of  credit  for  policy  hold- 
ers and  creditors  of  the  corporation  all  as- 
sets of  the  corporatloo,  amounting  to  $106,- 


•Wat  ether  eam  M*  Sum  tepla  sad  oeetloa  NUUBBB  m  Dee.  Dig.  a  Am.  Dig.  Kegr-Ne.  Barlls  A  Rap'r  ladsm 


Digitized  by 


Google 


TKEPHONOTF  r.  SWSSNST. 


979 


600  aad  belnff  InTestoA  In  mortgag*  loans 
and  bonds,  wblch  Include  enridiis  and  un- 
diTlded  profits,  and  declared  the  same  capital 
of  the  corpoiatlon  wltb  like  effect  as  thon^ 
the  said  assets  represented  $100,000  capital 
stock  subscribed  and  fuUy  paid  op  at.  not 
less  Uian  par,  and  that  It  shall  not  be  subject 
to  withdrawal.  On  the  basis  ef  this  new 
showing  we  are  asked  to  Issue  the  writ  ot 
mandamus  to  the  Commissioner,  requiring 
him  to  Issue  the  license.  ^Hiis  we  deem  be> 
yond  the  power  or  province  ot  this  court 
The  case  being  before  ns  on  appeal,  we  can 
only  review  the  action  of  the  drenlt  court, 
and  cannot  permit  a  new  case  to  be  made 
on  the  evldenca  The  showing  present* 
ed  here  might  be  a  proper  showing  before  the 
Oommlasloner  iq»n  applies  tl on  for  the  issu- 
ance of  a  license.  It  Is  held  im  the  case  of 
Sun  Mutual  Ins.  Co.  r.  Mayor,  ete.,  at  New 
York,  8  N.  Y.  250:  "In  ordinary  copartner- 
ships, where  profits,  hy  the  agreement  of  the 
partners,  are  directed  to  accumulate  as  a 
basis  of  credit  or  of  more  extended  opera- 
tions In  a  particular  business,  they  become 
caidtal ;  and  In  the  case  beforfrus  the  Legis- 
lature has  provided  for  an  accumulation  to 
the  amount  of  $600,000:  and  in  addition  the 
aguits  of  the  corporation,  in  1840,  deter- 
mined, by  a  formal  resolution,  as  th^  right- 
fully could  do,  that  no  division  of  the  profits 
shall  be  made  until  the  accumulated  earnings 
shall  exceed  $1,000,000.  These  accumulations 
becaow  capital."  But.  as  this  question  Is 
not  properly  before  us,  tt  la  not  necessary 
for  ns  to  dedde  It  now. 
The  petition  is  denied. 


(S  Or.  398) 

TRIPHONOFP  V.  eWBENBY  et  aL 

(Sttprone  Court  of  Or^on.   Uandi  18,  Iftia.) 

1.  Bills  and  Notes  0  1^9*)  —  PosTDAno 

OHBOKS  —  NBOOTXABIUTT--"NMOnABLI  IK- 

erannasT.'' 

An  fnstroment  directing  a  bank  to  pay  a 
ipedfied  amount  te  a  specified  person  Is  a 
uvgottaUe  Instrument;  though  postdated. 

[Ed.*  Note.— ITor  otiier  cases,  see  Bllta  and 
Note%  Cent  Dig.  |  873;  DtifelMg.  1 148.* 

For  other  defluitioni,  see  Words  and  PbiasM, 
ToL  5,  pp.  7467-7470;  toL  8,  p.  7781.] 

2.  Bills  aivd  Notes  Q  887*)  PosTDATsn 
Chkcks—DEfekseb. 

Under  L.  O.  Xa  |  6801.  making  absence  or 
fsQure  of  consldemtion  for  a  negotiable  In- 
Btroment  a  defense  against  any  person  not  a 
holder  In  due  course,  and  nnder  section  6886, 
defining  a  holder  In  due  cooiae.  a  postdated 
check  negotiated  before  maturity  Is  not  subject 
to  defenses  available  to  the  maker  against  the 
payee. 

[Ed.  Note.— Por  other  ease^see  BIHb  and 
Notes,  Cent  Dig.  11  818,  860-868;  Dea  Dig.  | 
3»7.*J 

&  Bnxfl  AND  Notes  d  48&*>— Aotiohs— EIvi- 

DEH0B--CoiirOBlIITT  TO  FBOOr. 

Defendants  In  an  action  on  a  dieck,  hav- 
ing i^eaded  want  of  coneideratioo  available 


against  plaintlS,  a  tnmsferee,  could  notcbann 
lu  position  during  the  trial  by  asserting  pay- 

ment 

[Ed.  Note.— For  other  case%  see  Bills  and 
Note%  Cent  Dig.  U  1587-16&;  De&  Dig.  | 
488.*] 

4.  Pasties  <H  70*>-Oapaoitx  to  Sub— Objteo- 
tzoh — butficixnot. 

A  defense  that  an  action  Is  not  prosecuted 
by  the  real  psrty  in  Interest  must  state  facts 
showing  Uiat  eondurion. 

[m  Note.— For  other  eases,  see  Parting 
Cent  Dig.  II  U7-m :  Dee.  Dig.  1  7ei*] 

5.  Pabtuis  (I  76*)— Defccts— Waives. 

Under  U  O.  I*  i  68,  making  a  complaint 
demurrable  for  a  defect  of  parties,  and  under 
section  72,  providing  that  doEects,  except  as  to 
jurisdiction,  in  a  complaint  are  waived  by  fail- 
ure to  object  hj  demarrer  or  answer,  the  ob- 
jection that  one  suing  an  holder  of  a  dieck  was 
not  the  real  party  in  interest  was  waived  by  de- 
fendant's failure  to  plead  the  oontrary. 

rF4.  Note^For  other  cases,  see  Fartlei^  Cen 
Dig.  il  117-121 ;  Dec.  Dig.  |  76.*] 

a  SUHDAT   (I  22*)— SUNDAT  GoUTBAOI— DB- 

nNsxft— Necessitt  roa  PuEAOiNa. 

To  be  avsUable,  a  defense  that  a  note  was 
negotiated  on  Snnd^  must  be  pleaded. 

[Ed.  Note.— For  otbcr  cases,  see  Sunday,  Oant 
Dig.  I  70;  Dec.  Dig.  | 

7.  WrrNzssxs  Q  345*)— Ihteaoehsnt— "Con- 
viction or  Oaaa." 

A  conviction  under  a  ronntcipal  ordinance 
is  not  a  conviction  of  a  crime  within  U  O.  i 
863.  80  as  to  give  ground  ftor  his  Impeach- 
ment as  a  witness. 

l¥3i.  Note.— For  other  cases,  see  Witnesses. 
Cent.  I>ig.  IS  iiaO-1128;  D<Ba  Dig.  I  345.*] 

Aiqiteal  from  Orcoit  Court,  Mnltuomah 
County ;  J.  P.  Katanau^  JndgSw 

Actixm  by  M.  H.  Tr^tlKniofl:  against  J.  W. 
Sweeney  and  othws.  Judgment  for  platutlff, 
and  d^eodants  appeal.  Affirmed. 

This  ia  an  action  to  recover  money.  The 
cause  was  tried  befme  a  Jury,  and  a  T^dlct 
found  in  favor  of  plaintiff.  From  a  Judg- 
ment rendered  thereon,  defendants  appeal. 

The  action  la  based  <hi  the  following  in- 
strument: "No.  12418.  Portland.  Ore..  April- 
16th,  1911.  The  United  States  National  Bank 
of  Portland,  Oregon:  Pay  to  the  order  of 
Dan  Malcdieff,  twenty-two  hundred  ninety- 
four  and  78-100  <$2294.78)  doUars.  J.  W. 
Sweeney  Construction  Co.,  by  8.  Bl.  Blamav- 
er."  The  Instrument  was  executed  on  or 
about  the  20lJi  day  of  March,  1011,  and  pos^ 
dated  on  the  IStta  day  of  April,  1»11.  There- 
after, and  before  maturity,  the  same  was  in- 
dorsed and  transferred  to  plalntUf,  as  he 
arers.  In  due  course  of  busliien  and  for  a 
valuable  consideration,  plaintiff  having  no 
knowledge  whatsoever  at  the  time  that  the 
check  had  been  dishonored  or  that  payment 
thereof  had  been  sttroed,  or  that  any  In- 
firmity In  tile  instrnmoit,  or  detect  In  the 
tltl^  ^Bted.  After  0m  execution  of  tlie 
dwA.  the  J.  W.  Sweeney  Oonstmetion  Com- 
pany stopped  the  payment  About  the  17tb 
day  of  April,  1911,  plaintiff,  as  httlder  of  the 
instrument  or'^beck,  presented  the  same  for 
paym^t  to  the  United  States  National  Bank^ 
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whidi  subsequently  returned  It  to  plaintiff, 
wltb  tlie  following  stamped  across  the  face 
thereof:  "Payment  Stopped" — and  refused  to 
honor  the  same.  Plaintiff  then  instituted  this 
action.  The  defendants  answered,  admitting 
the  execution  of  the  instrument,  and  denying 
Jts  Indorsement  in  due  coarse  or  for  value, 
and  denying  Its  presentment  and  dishonor. 
They  further  averred  that  the  check  was  ex- 
ecuted without  any  consideration ;  that  E>an 
Ualcheff,  the  payee,  who  had  been  engaged 
in  worlc  for  the  defendant  J.  W.  Sweeney 
Construction  Company,  presented  to  defend- 
ant company  a  false  and  forged  estimate  of 
the  work  done  by  him,  upon  which  estimate 
the  check  was  issued;  that  the  check  was 
postdated;  that  the  plaintiff  knew  of  such 
fraudulent  estimate  of  work,  and  did  not  act 
In  good  faith  in  securing  the  check ;  tltat  the 
transfer  was  without  consideration.  .  Plain- 
tiffs reply  put  in  Issue  the  new  matter  of 
the  answer.  Defendants  assign  as  error  the 
holding  of  the  court  that  the  check  In  con- 
troversy was  a  negotiable  instrum^t 

Alex  Bernstein,  of  Portland  (Bernstein  & 
Cohen,  of  Portland,  on  the  brief),  foi  appel- 
lants. O.  O.  Schmitt,  of  Portland,  t<a  re- 
spondent. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  Counsel  for  defendants  contend  that  the 
fact  that  the  check  was  postdated  was  suffi- 
cient to  put  the  plaintiff  upon  Inquiry  as  to 
any  infirmity  In  the  Instrument  or  defect  in 
the  title,  and  that  the  court  erred  In  refusing 
to  Instruct  the  jury  as  requested  by  def^d- 
ants'  counsel,  as  follows:  "That  a  postdated 
check  Is  not  a  negotiable  Instrument  If  taken 
before  the  date  on  which  demand  can  be 
made  for  payment,  but  Is  simply  an  assign- 
ment of  the  rights  of  the  payee  and  opens 
the  check  to  all  the  equity."  Section  5834,  L. 
O.  li.,  being  a  part  of  the  negotiable  instru- 
ments law  of  tills  state,  provides  ttiat  a  nego- 
tiable instrument  must  conform  to  the  fol- 
lowing requirements:  (1)  It  must  be  in  writ- 
ing and  signed  by  the  maker  or  drawer;  (2) 
must  contain  an  unconditional  promise  or  or- 
der to  pay  a  sum  certain  in  money ;  (3)  must 
be  payable  on  demand,  or  at  a  fixed  or  deter- 
minable future  time ;  (4)  must  be  payable  to 
order  or  to  bearer;  and  (5),  where  the  In- 
strument is  addressed  to  a  drawee,  he  must 
be  named  or  otherwise  Indicated  therein 
within  reasonable  certainty.  However  we 
may  designate  the  Instrument  in  suit,  we 
think  there  can  be  no  question  but  that  it 
complies  with  all  the  necessary  requirements 
of  the  law  as  to  a  negotiable  Instrument  It 
Is  full  and  complete  upon  Its  face.  It  is 
worthy  of  note  that  section  5S34,  L.  O.  L., 
does  not  require  a  negotiable  instrument  to 
be  dated.  Section  6018,  U  O.  L.,  defines  a 
check  as  follows:  "A  check  is  a  bill  of  ex- 
change drawn  on  a  bank  payable  on  demand. 
Except  as  herein  otherwise  provided,  the 
provisions  of  this  act  applicable  to  a  bill  of 


exchange  payable'  on  demand  apply  to  s 
check."  Section  S845,  L.  O.  L..  purports  that 
the  Instrument  is  not  Invalid  for  the  reason 
only  that  it  Is  antedated  or  postdated,  pro- 
vided this  Is  not  done  for  an  Illegal  or  fraud- 
ulent purpose.  The  person  to  whom  an  in- 
stroment  so  dated  Is  delivered  acQoires  tlte 
title  thereto  as  of  the  date  of  delivexy*  It 
is  the  position  of  counsel  for  defendants  thac 
this  section  renders  an  antedated  or  ixntdat- 
ed  instrument  merely  1^1,  and  does  not 
make  It  negotiable.  We  fail  to  see  any  rea- 
son why  it  was  necessary  for  this  enactmait 
in  order  that  the  issuance  of  such  an  instru- 
ment should  not  be  in  violation  of  any  stat- 
ute or  law.  The  purpose  of  the  negotiable 
Instruments  law  Is  to  direct  the  proper  metti- 
od  of  dealing  with  such  an  Instrument  XtilB 
section  has  a  broader  signification,  and  ren- 
ders a  postdated  ctr  antedated  ehedk.  full, 
complete,  and  valid. 

Independent  of  any  statutory  regulation,  it 
makes  no  differoice  whether  a  check  be  post- 
dated or  antedated,  It  is  still  payable  accord- 
ing to  Its  express  terms.  The  drawing  of  a 
postdated  che<4c  Is  an  everyday  occurrence  In 
the  commercial  world,  and  the  uniform  un- 
derstanding of  the  parties  is  that  when  a 
check  Is  postdated,-  it  is  payable  on  the  day 
it  purports  to  l>e  drawn,  even  though  it  t>e 
negotiated  befor^and.  2  Daniel  on  Negoti- 
able Instruments  (Sth  Ed.)  I  157S;  Frazier 
V.  Trow's  P.  &  B.  Co.,  24  Hun  (N.  T.)  281; 
Champion  v.  Gordon,  70  Pa.  474, 10  Am.  Rep. 
681.  It  Is  said  In  6  Amer.  &  Eng.  Enc  of 
Law  (2d  Ed)  p.  1032,  that:  "A  postdated 
check,  or  one  which  bears  a  date  subsequent 
to  that  of  its  actual  issue,  la  payable  on  or 
at  any  time  after  the  day  of  Its  date,  being 
In  effect  the  same  as  If  it  had  not  been  Is- 
sued until  that  date."  The  rule  la  laid  down 
in  Selover  on  Negotiable  Instrumwts  Law,  | 
18,  that  an  antedated  or  postdated  Instru- 
ment may,  of  course,  be  negotiated  after  or 
before  the  date  given,  and  any  one  to  whom 
such  an  instrument  is  glvm  acqiUres  title 
thereto  as  of  the  date  of  delivery.  The  con- 
tention of  the  defendants  is  that  the  Instm- 
ment  was  not  a  check,  for  the  reason  that  it 
was  not  peyaUe  on  demand,  and  that  the 
same  was  not  negotiable.  We  incline  to  the 
belief  that  the  Instrument  was  a  check,  pay- 
able on  demand  on  or  after  April  15,  191L 
This  conclusion  Is  In  harmony  with  cases 
wherein  It  is  held  that  a  postdated  Instru- 
ment of  this  nature  is  a  check,  and  not  a 
bill  of  exchange,  which  would  authorise  the 
holder  to  present  the  same  for  acceptance 
prior  to  the  time  when  it  would  be  payable. 
Way  V.  Towle,  155  Mass.  874,  29  N.  B.  506,  31 
Am.  St  Rep.  552. 

[2]  The  real  question  iu  the  case  at  liar 
is:  Was  the  Instrument  subject  to  any  avail- 
able defense  as  between  maker  and  payee, 
after  It  was  negotiated  to  plaintiff?  In  tbe 
consideration  of  these  cases  it  should  be 
twme  in  mind  that  the  necotlable  Instru- 
ments law  was  adopted  by  several  of  tbe 
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«tate8  for  tbe  poiDose  ftf  onUonnltari  and  we 
think  tbftt  this  Bhoold  be  one  of  tbe  alms  of 
oooitK.  Section  6861,  L.  O.  U,  directs  tbat 
absence  or  failure  of  consideration  is  matter 
of  defense  as  against  any  person  not  a  hold- 
er In  due  course.  Section  5885  prescribes 
that  a  holder  in  due  coarse  Is  a  holder  who 
has  taken  the  Instrn'ment  nndw  the  follow- 
ing conditions:  (1)  That  It  is  complete  and 
r^olar  npon  its  face;  (2)  tbat  he  became 
the  bolder  of  It  before  it  was  overdue,  and 
without  notice  that  It  had  been  prerionsly 
dishonored.  If.  such  were  tbe  fact ;  (S)  tbat 
he  took  it  tn  good  folth  and  for  Tslne;  (4) 
that  at  the  time  it  was  n^;otlated  to  him  he 
had  no  notice  of  any  infirmity  In  the  instru- 
ment or  defect  in  the  title  of  the  person  nego- 
tiating it  Section  5889  prorldes  that,  to  con- 
stitute notice  of  an  infirmity  In  the  instru- 
ment or  defect  in  the  title  of  the  pereoo 
negotiating  the  same,  the  perscm  to  whom  it 
Is  negotiated  must  hare  had  actual  knowl- 
edge of  tbe  Infirmity  or  deffect,  or  knowledge 
of  such  fscts  that  his  action  In  taking  the 
instrument  amounted  to  bad  fialth.  Accord- 
ing to  section  6890,  a  holdw  In  due  course 
hcdds  the  instrument  free  from  any  defect  of 
title  of  pilor  parties,  and  tree  from  defenses 
aTallable  to  prlOT  parties  among  themselves, 
and  may  enforce  payment  of  the  Instrument 
for  the  full  amount  thereof  against  all  par- 
ties liable  thereon. 

In  the  case  of  Matlock  v.  Scheuerman,  61 
Or.  ^,  93  Pac.  828.  17  B.  A.  (M.  8.)  747, 
tbe  fact  that  at  the  time  a  dteck  was  trans- 
ferred the  payee  stated  that  the  drawer  had 
asked  him  to  wait  two  or  ttiree  days  for 
presentation  of  the  cheCk  did  not  charge 
the  indorsee  with  notice  of  any  infirmity 
In  the  contract  The  paymmt  of  tbe  check 
was  stopped  before  ^esentatlan  at  Qie  bank 
for  payment.  No  inquiry  having  been  made : 
as  to  the  vali^dty  of  the  diedc,  it  was  held 
that  it  was  for  tbe  Jury  to  detomlne  wheth- 
er nr  not  the  ehedc  was  token  in  good  faith, 
the  pordiaser  not  beli«  hound,  as  a  matter 
of  law,  with  tacts  calculated  to  arouse  sus- 
picion, wa  charged  with  the  duty  of  making 
active  Inquiry.  Tbe  case  of  Albvt  v.  Hcrff- 
man.  64  Misc.  Bep.  87,  U7  N.  7.  Sump.  1043, 
decided  since  tbe  enactm^t  of  the  negotiable 
Instrnments  law  in  that  stet^  wbldi  is  simi- 
lar to  onrs,  is  very  much  like  tbe  case  at 
bar.  There  the  plaintiff  dedared  on  a  post- 
dated diedk  made  by  tbe  defeidant  Hofbnan 
to  the  order  of  H.  Felnberg  &  Son.  Tbe  lat- 
ter indorsed  the  same  to  plaintiff  for  value, 
but  the  payment  was  stopped  by  the  maker 
before  presentatbm.  Tbe  defendant  s^ia- 
rately  defended  on  the  groimds  that  tbe 
dieCk  was  postdated,  that  no  ccmslderat^n 
passed  therefor  between  the  nuker  and  the 
payee,  and  that  the  platatift  came  into  pos- 
session thereof  without  having  given  any  val- 
uable consideration  therefor,  and  with  full 
knowledge  on  her  part  of  tbe  facts  and  cir- 
cumstances attending  the  making  and  deliv- 
ery of  tbe  check.   On  page  88  of  64  Mlsa 


Rcak,-on  page  1044  of  117  N.  T.  Sopp.,  Jus- 
tice IfocLean  said:  "tJndor  section  81  of  tbe 
negotiable  Instrumento  law  [Laws  1897,  c. 
612]'  *  *  *  then  In  force,  the  instru- 
ment,' a  negotiable  bistrument,  as  was  the 
dieck  in  question,  as  defined  by  section  2  of 
the  same  law.  Is  not  Invalid  tm  the  reason 
only  tbat  It  Is  antedated  or  postdated,  provid- 
ed this  is  not  dime  for  an  iU^al  or  ftaodu- 
lent  purpose/  and  the  plaintiff,  as  indorsee, 
wag  not  put  Qp<m  Inquiry  merely  because  of 
the  negotiation  of  the  clie<ft  prior  to  tbe  day 
of  ito  date."  New  York  is  a  state  of  the 
largest  commercial  interests,  and  we  deem 
It  safe  to  follow  the  above  rule,  unless  there  ' 
Is  good  reason  for  doing  otherwise.  We  hold 
tbat  the  plaintiff,  as  indorsee  of  the  check, 
was  not  as  a  matter  of  law  put  upon  inquiry 
by  reason  of  the  check's  being  negotiated 
prior  to  the  day  of  Its  date;  therefore,  the 
Instruction  requested  was  properly  refused. 
The  teatlmooy  tended  to  show,  and  the  Jury 
found,  that  the  plaintiff  took  the  check  In 
good  faith  and  tor  full  value,  and  at  that 
time  as  a  matter  of  fact  bad  no  notice  of  any 
infirmity  in  the  Instrument  This  feature 
of  the  case  Is  therefore  settled  by  the  verdict 
of  the  Jury. 

[3]  It  Is  claimed  by  the  defendant  company 
that  the  check  In  question  was  paid  to  plain- 
tiff by  the  United  States  National  Bank  of 
Portland  upon  which  It  was  drawn;  tbat  by 
reason  thereof  the  check  had  run  its  course; 
tbat  the  trial  court  erred  In  excluding  the 
question  of  payment  from  the  Jury.  The 
defendants  In  their  answer  pleaded  and  whol- 
ly relied  upon  the  matters  heretofore  re- 
ferred to  as  the  basis  of  their  defense,  all  of 
which  was  submitted  to  a  determination  by 
tbe  Jury.  The  defendants  could  not  during 
the  progress  of  the  trial  change  their  position 
from  that  of  their  pleadings,  and  show  pay- 
ment of  the  check  without  having  .pleaded 
the  same.  Farmers'  National  Bank  v.  Hunt* 
er,  36  Or.  183,  67  Paa  424:  Clark  v.  Wick, 
25  Or.  446,  36  Paa  165;  Benida  Ag>l  Works 
V,  Grelghton,  21  Or.  486,  28  Paa  776,  80  Pac. 
676.  The  trial  of  a  cause  can  proceed  only 
on  tbe  issues  raised  by  tbe  pleadings.  Ooos 
Bay  fi.  B.  Co.  V.  SlgUn,  26  Or.  387,  880^-88 
Pac.  182. 

[4]  It  Is  not  sunested  in  any  way  that  the 
defendant  J.  W.  Sweeny  Constructlbtt  Com- 
pany paid  the  che(^  This  daim  Is  taioa- 
mount  to  tbe  contention  tbat  the  action  is 
not  prosecuted  by  the  real  party  in  hiterest 
In  making  such  a  defense,  where  tbe  same 
does  not  appear  upon  tbe  face  of  tlie  com- 
plaint, the  dtfendant  must  stete  fActe  which 
constltote  the  defense  and  which  ahow  tbat 
the  plaintiff  is  not  tbe  real  party  in  interest. 
Pomawy  Code  Bemedies  <3d  Bd.)  S  711: 
Simm  V.  Trummer,  57  Or.  163, 159,  110  Paa 
786.  See,  also,  Stuigls  v.  Baker,  43  Or.  236, 
241,  72  Pac.  744. 

[6]  Section  68,  L.  O.  !>.,  provide^  tbat  the 
defendant  may  demur  to  the  complaint  when 
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it  a^ean  xcpm  the  face  thereof  that  there  Ifl 
a  defect  of  parties  plaintUf  or  defendant  Sec- 
tion 72  Is  to  the  effect  that  If  no  objection  be 
takeoi^fher  bydemnrrttr  oranswfir,  ttie  de- 
fendant shall  be  deoned  to  have  waived  tbe 
«au6,  exceptiiig  only  the  objection  to  the  ju* 
rladidlon  of  the  conrt,  and  the  objection  that 
tlie  complaint  does  not  state  facts  saffldent  to 
constitute  a  canse  of  action,  it  appears  upon 
the  face  of  the  con^lalnt  that  plalntUT  la 
the  holder  of  the  check,  and  that  the  defend- 
anC,  not  having  pleaded  to  the  contrary, 
therd)7  waived  this  qoestlon.  Hlllman  v. 
ToDDg,  127  Paa  793. 

[I]  Dtfendants  requested  Uie  court  to  In- 
Btmct  the  jury  as  follows:  "If  yon  find  that 
the  Indorsement  of  the  check  in  ooutroversr 
from  lialcheg  to  Trlphonoft,  the  plaintiff 
herein,  was  made  on  Hardi  26, 19U,  that  the 
mon^  paased  at  that  date,  and  the  dieck 
was  then  deUvered  and  .the  transaction  com- 
pletedt  yon  must  find  that  the  contract  was 
made  on  Sunday,  and  is  therefore  vtrid,  and 
that  the  plalntUt  cannot  reoovtf  on  this 
check,  and  your  verdict  must  be  for  defend- 
ants." The  defonm  set  up  in  defendants* 
answer  did  not  allege  that  the  dieck  In  ques- 
tion was  invalid  by  reason  of  having  been  ex- 
ecuted on  Sunday;  therefore,  tUs  sttempted 
defense  and  requested  Instruction  stand  upon 
the  same  footing  as  the  one  last  mentioned, 
and  the  Instruction  was  properly  refused. 
The  defendants  most  proceed  upon  the  theory 
of  their  case  as  shown  by  their  answer  nntU 
the  end  of  the  trial.  Whltten  v.  Orlswold, 
60  Or.  818,  U8  Paa  1018;  U.  S.  Nat  Bank  v. 
Birst  Trust  &  Savings  Bank,  60  Or.  200,  119 
PacL  843.  The  other  InstrucUons  requited, 
except  In  so  fftr  as  given  by  the  court  In  its 
<diarge  to  the  jnry,  involved  the  qnratlon  as 
to  the  date  of  the  dieck  heretofore  noted, 
and  Qeed  not  be  further  referred  to.  The 
questions  of  the  Indorsement  ftf  die  dieck 
to  pkiintifl  tor  a  valuable  consideration, 'of 
his  taking  tlie  same  In  good  fUth,  and  of  his 
having  at  the  time  no  fcnowled^  or  notice 
of  any  Infirmity  In  the  Instrument  were 
fairly  submitted  to  Oie  jury  by  the  trial 
court 

.  [7]  Tha  dtfuidantB  rehnested  Oie  trial 
court  to  open  the  case  after  It  had  been 
closed,  and  also  filed  a  motion  for  ft  new 
trial  supported  by  affidavits  (whidi  are  not 
contained  In  the  record),  in  order  to  allow 
the  defendants  to  show  that  the  plaintiff 
had  been  convicted  of  a  violation  of  an  ordi- 
nance of  the  dty  of  Portland.  Defendants 
claim  that  the  trial  conrt  abused  its  dlscr» 
tfon  In  denying  the  sama  It  is  well  settled 
that  to  disqualify  a  witness,  -or  to  be  used 
to  affect  his  credibility,  a  conviction  most 
be  of  an  offoise  against  the  law  of  the  land. 
A.  conviction  under  a  munldpal  ordinance  Is 
Dot  a  conviction  of  sndi  an  offense  within 
the  meaning  of  section  863,  U  O.  L.  State  v. 
Crawford,  68  Or.  110, 118  Fac  440,  Ann.  Oaa. 


191SA,  825,  and  note  thereto.  Inasmuch  as 
the  affidavits  tor  a  new  trial  are  not  con- 
tained in  the  bill  of  aeeptUam,  we  caimot 
say  that  the  trial  court  abused  Its  discntioa 
in  this  respect 

Finding  no  error  in  the  record,  the  jodg- 
ment  of  the  loww  eourt  is  afltamed. 


(«  Or.  M) 

GITX  OF  POBTIAKD  r.  TIOARD  et  aL 
(Sapreme  Oonrt  «C  Ongoo.   March  25,  1913.) 

bvioenob  a  s24*)  —  bxfbst  dvidoks  — 

Valux. 

In  a  atreet  opening  proceeding  an  c^rt. 
duly  qualified  for  tiie  purpose  of  showing  the 
increased  market  value  of  def«idant's  propertr 
reautUng  from  the  opening  of  the  street,  was 
properly  permitted  to  answer  a  qaestion  calling 
for  bis  oplni<m  aa  to  the  amount  of  benefit  whicb 
at  that  time  would  be  conferred  on  certain  ad- 
joining  property  hj  the  opmlog  and  extending 
of  the  street 

[m  Note.— For  other  eases.  «e*  B^ddetec, 
Gent  Dig.  |  2832;  Dea  Dig.  |  fi24.«] 

On  rehearing.  Rehearing  denied. 
For  formw  opinion,  see  ISS  Fac  TSS. 

BLiKlX,  J.  By  moOoi  for  rehearing  It  is 
strongly  urged  that  this  decision  oonfficts 
with  and  Is  contrary  to  the  holding  in  tlie 
case  of  Padflc  Railway  &  Navigation  Oo.  v. 
Elmore  Paddng  Oo.,  00  Or.  684,  120  Pat  888l 
There  Is  no  question  but  Che  hiMliqt  in  thst 
case  states  the  law  correctly,  and  the  reason 
it  was  not  referred  to  in  the  opinion  In  tills 
case  was  because  the  fiicts  In  the  two  cases 
are  not  similar.  Tbe  qnestion  asked  and 
answered  in  that  case,  w^leii  was  held  csror, 
was:  "State  what.  In  your  i^ilnlon.  is  tbe 
damage  that  defendant  will  sustain  by  the 
approisrlatlon  of  the  rii^t  of  way  involved  in 
this  case  and  diown  1^  your  map,  •  •  • 
his  buIldlnsB  and  land."  The  witness  an- 
swered: "Two  hundred  and  fifty  dollars,  I 
would  judge  from  the.  Settlement  we  have 
made  witti  adjoining  pn^»aty,  would  In  am- 
ple for  the  land,  and  |160  fbr  the  bnUdlngs; 
|400,  total"— which  was  deariy  cnor. 

In  the  bill  of  exoepttons  in  this  case  It  Is 
said  that  ttie  witness  Simmons  was  called  as 
an  expert  witness,  and  duly  qualified  as  sodi 
for  the  purpose  of  showing  tbo  increased 
market  value  of  tbe  property  of  cteftndant 
resulting  from  the  opening  of  the  streut  and 
be  was  asked:  *'What  would  yon  comdder 
the  benefit  at  that  time  to  the  south  20  fleet 
of  lot  2,  block  81,  by  opening  and  extending 
AInswortb  avenue?"  In  the  moitioai  tar  te- 
hearlng  counsel  admits  that  the  wttaeas  mi^t 
be  allowed  to  give  his  <^nlai  to  the  jury  ss 
to  the  Increased  market  value  of  the  lot, 
and  that  such  would  be  proper  ezp^  testi- 
mony. The  question  actually  asked  was: 
■nvhat  wonld  yon  consider  the  baatf  t  to  the 
lot  by  opening  the  strertT"  The  oltfectlon  did 
uot  sedE  to  confine  the  question  to  the  tai- 
crease  of  the  market  value,  and  was  to  the 
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eaeet  tbaX  tb«  qnestlon  "vfaM  vsur^iiff  the 
IwoTince  of  tbe  Jury.  When  the  questtoa 
vat  repeated,  connael  fartiier  objected  that 
It  called  for  benefits  wlttumt  i^erence  to 
damagea,  thna  abowlDS  that  the  objectton 
was  very  Indefinite.  Tbe  qaeaUon,  In  snb- 
stance,  was,  How  much  will  the  Talue  of  tbe 
Jot  be  increased  by  the  oifeaXm  ot  the  street? 
not,  as  In  Pactfle  Hallway  St  NaTlgation  Go. 
V.  Elmore  I^dclng  Ca,  supra,  "What,  ta  your 
opinion,  la  the  damage  that  deCendant  wUl 
sustain,"  etc?  whbdi  eorera  the  whole  issue. 
We  think  tbe  opinion  In  this,  case  CfHues 
clearly  within  the  rule  as  annonneed  this 
a>urt  in  tbe  cases  dted  therein,  and  In  no 
way  conflicts  with  or  tends  to  weaken  the 
rule  in  the  case  above  cfted.  In  that  case 
the  question  asked  the  witness  was  equiva- 
lent to  asking  what  venllct  tbe  jury  should 
render.  Not  so  in  this  case,  but  rather  what 
benefit  the  street  would  be  to  tbe  lot— liow 
much  greater  would  be  Its  value.  In  refer- 
ring to  this  subject  Justice  McBrlde,  In  &I- 
.Uott  V.  Wallowa  County,  67  Or.  243,  100 
Pac.  133,  Ann.  Cas.  1913A,  117,  says:  "It 
has  beea  held  In  tbis  state  that  a  witness 
will  not  be  allowed  to  state  upon  a  question 
of  general  damages  the  amount  of  such  dam- 
age [referring  to  the  very  point  covered  by 
the  opinion  In  the  case  of  Pacific  Bailway  & 
Navigation  Co.  v,  Elmore  Packing  Co.,  su- 
pra]. •  •  •  But  this  court  seems  to  have 
held.  In  cases  of  like  character,  that  witness- 
es, otherwise  competent,  may  testify  directly 
as  to  the  amount  of  damages.  *  •  *  But 
where  this  la  permitted  the  witnesses,  while 
not  technically  experts,  must  show  knowl- 
edge of  the  facts  beyond  that  which  the  Jury 
would  be  able  to  derive  from  testimony  as  to 
physical  facts."  The  witness  must  show 
some  Bpecial  and  actual  knowledge  as  to 
value. 

Tbe  motion  for  rehearing  Is  denied. 


(M  Or.  «U 

STATE)  V.  WEUUS  FASGO  A  CO. 
(Supreme  Court  of  Oregon.  March  25,  1918.) 

1.  Taxation  (I  113*)— Cobpobatb  Pbopebtt 

— flTATUToar  FBOVISIONS. 

If  tbe  Gross  Earnings  Tax  Lawi  enacted 
under  the  initiative  in  June,  1906  (Seas.  Laws 
1907,  pp.  7,  8),  imposing  on  express  companies 
a  tax  of  8  per  cent,  on  their  gross  receipts  re- 
oelved  ia  the  state,  was  not  repealed  by  the 
.  new  tax  code  of  1907  (Sess.  Laws  1907.  p 
453),  and  tbe  statute  Biipplementary  thereto 
(Sess.  Laws  1907  p.  485),  it  was  impliedly 
repealed  by  the  act  of  1909  (Sess.  Laws  1900, 
p.  345),  creating  the  board  of  tax  commis- 
sioners, requiring  it  to  make  an  annual  assess- 
ment of  the  propert7  of  express  companies,  and 
containing  a  complete  and  comprehenidve 
scheme  for  the  sBsessment  and  taxation  of  ex- 
press, telephone,  and  telegraph  companies. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  207;  Dec.  Dig.  |  113.«] 

2.  Taxation  (5  113*)— Cobpobatb  Pbopebtt 
— Statotobt  Pbovihionb. 

The  gross  earnings  tax  levied  in  1908  on 
express  companies  under  the  Oross  Earnings 


Tax  Law  of  1906  (Sess.  Lavs  1907,  pp.  7, 
8)  did  not  t>ecome  due  and  payable  notwltb- 
Btaoding  the  repeal  of  that  law  by  tbe  act  of 
1909  (Hess.  Laws  1909,  p.  345),  dealing  with 
the  same  subject,  since,  under  the  act  of  1906, 
tbe  tax  for  1U08  did  not  become  due  and  owing 
untU  March  31,  1909,  and  tbe  act  of  1909,  re- 
pealing the  earlier  act,  was  in  full  force  and 
effect  on  February  24,  1909. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  207:  Dec.  Dig.  S  113.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Gea  H.  Burnett,  Judge. 

Action  by  the  tiltate  against  Wells  Jargo 
ft  Co.  From  a  judgment  In  favor  of  de- 
fendant, the  estate  appeals..  Affirmed. 

See,  also,  126  Pac  611. 

This  is  an  u:tlon  brought  by  the  state  of 
Oregon  to  recover  certain  sums  of  money 
claimed  to  be  owing  by  respondent  under 
the  gross  earnings  tax  law  enacted  under 
the  initiative  In  June,  1906.  The  complaint 
contained  three  eouBts;  the  first  thereof 
claiming  the  tax  due  on  the  earnings  of  re- 
spondent in  the  fractional  year  1906,  the 
second  thereof  on  the  earnings  of  respondent 
1^  the  calendar  year  1907,  and.  tbe  tMrd 
thereof  on  the  earnings  In  tbe  caleodar  year 
1908.  Judgment  waa  entered  in  the  court 
l>elow  in  favor  of  appellant  and  against  re- 
spondent for  the  amounts  claimed  for  the 
years  1006  and  1907,  and  that  judgment  was 
paid  by  respondent. 

The  lower  court  on  d«nururer  to  the  an- 
swers to  the  third  count  in  the  complaint 
held  that  the  initiative  law  for  1906  had 
been,  repealed  by  the  tax  law  of  1907,  found 
in  the  Session  Laws  for  that  year  at  pages 
485  to  497,  and  that  the  gross  earnings  tax 
law  had  also  been  repealed  by  the  act  of 
1909  creating  the  board  of  tax  commission- 
ers, found  in  the  Session  I  jaws  for  that  year 
at  pages  345  to  364.  Judgment  was  entered 
for  ref^ond^t  on  the  third  count  of  the 
complaint  for  the  tax  claimed  on  its  earn- 
ings In  1906.  The  qnestlon  presented  by 
this  appeal  Is  whether  tbe  act  of  1906  is 
repealed  by  either  or  both  of  the  acts  afore- 
Siald.  For  an  UDdmtandlng  of  tbe  questions 
raised  on  this  appeal,  it  is  necessary  to  re- 
cite the  three  acts  in  question.  The  gross 
earnings  statute  enacted  by  initiative  in 
1906,  in  so  for  as  It  is  Important  for  presenr 
purposes,  is  as  follows  (Sesslmi  Laws  190? 
pp.  7,  8):  "Section  1.  That  every  expre»J 
company  or  corporation  doing  businesr  in 
this  state  shall  pay  to  the  state  of  Oregon  a 
license  of  three  (3)  per  centum  upon  tlie 
gross  receipts  of  such  company  or  corpora- 
tion rec^ved  in  this  state,  and  evwy  tele- 
phone company  or  corporation  doing  boM- 
ness  In  this  state,  and  every  telegraph  com- 
pany or  corporation  doing  business  in  this 
state,  shall  pay  to  the  state  ot  Or^n  a  li- 
cense of  two  (2)  per  centum  vp<ni  the  gross 
receipts  of  such  company  or  corporation  re- 
ceived in  this  state;  wbicb  license  shall  be 
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paid  annually  by  such  company  or  corpora- 
tion to  tbe  Treasurer  of  this  state.  And  for 
the  purpose  of  asoertalnlne  the  amount  of 
tb»  sam^  It  shall  be  tbe  duty  of  the  presi- 
dent, secretary-,  and  treasurer,  or  such  of 
them  as  reside  In  this  state,  or  If  nelthw  of 
said  officers  reside  In  this  state,  then  of  the 
general  managi^  or  other  officer  or  agent  of 
such  company  or  corporation  having  gener- 
al control,  management  or  superrlslou  of  Its 
business  within  this  state,  to  transmit  to  the 
State  Treasurer,  on  or  before  the  first  day 
of  Mardi  of  each  year,  a  statement,  under 
oath,  of  the  gross  receipts  of  said  company 
or  corporation  for  business  transacted  with- 
in this  state  during  the  preceding  year,  end- 
ing December  Slst  of  said  year ;  and  if  such 
company  or  corporation  shall  fall  to  make 
sQCfa  statement,  or  to  pay  any  such  license, 
for  the  period  of  thirty  &0)  days  from  and 
after  such  statement  is  required  by  this  act 
to  be  made,  or  after  such  license  Is  due  and 
payable,  as  herein  provided,  the  amount 
thereof  with  the  addition  of  ten  (10)  per 
centum  thereon  for  such  failure,  shall  be 
collected  of  snch  company  or  corporatiou, 
for  the  use  of  the  sUte,  and  the  same  is 
hereby  declared  to  be  and  is  made  a  debt 
due  and  owing  from  such  company  or  cor- 
poration to  the  state  of  Oregon.  ♦  •  •  *" 
In  1907  the  L^slature  enacted  a  new  tax 
code  consisting  of  80  sections,  found  on  pag- 
es 453  to  484  of  the  Session  Laws  of  1907, 
and  In  connection  therewith  enacted  a  stat- 
ute supplementary  thereto,  found  in  the  Ses- 
sion Laws  of  1907,  at  pages  485  to  497.  Sec- 
tion 1  of  this  latter  statute  provides  for  an 
amendment  of  sectlw  3037  of  the  B.  &  C. 
Comp.,  so  that  the  same  shall  read  as  fol- 
lows: "All  real  property  within  this  state, 
and  all  personal  property  situated  or  owned 
within  this  state,  exc^t  such  as  may  be  spe- 
cifically exempted  by  law,  shall  be  subject 
to  assessment  and  taxation  In  equal  and 
ratable  proportions."  Section  2  of  this  stat- 
ute proceeds  to  define  what  shall  be  deemed 
real  invperty  as  follows:  "The  terms  land, 
real  estate,  and  real  property,  as  used  in 
this  act,  shall  be  construed  to  include  the 
land  its^f,  whether  laid  out  in  town  lots,  or 
othtfwlae,  above  and  under  water,  all  build- 
ings, structures,  substructures,  superstruc- 
tures, and  improTements  erected  upon,  un- 
der, or  above  or  affixed  to  the  same,  and  all 
Tights  and  prlvU^^  thereto  belonging  or  In 
any  wise  appertaining;  and  all  frauchiaes 
and  privileges  granted  by  or  pursuant  to 
any  law  of  this  state  ox  municipal  ordinance 
or  resolution,  owned  or  used  by  any  person 
or  corporation,  other  than  the  right  to  be  a 
corporation;  and  all  mines,  minerals,  quar- 
ries, fossils,  and  trees  in,  under,  or  upon 
the  land."  The  statute  proceeds  In  section  S 
to  define  personal  estate,  and  in  section  4 
to  enumerate  the  property  exempt  from  tax- 
ation. It  defines  the  manner  in  which  prop- 
erty, both  real  and  personali  shall  be  aa- 


BEPORTEB  (pt.- 

aessed  and  taxed, .  and  tbe  Jurisdiction  Sn 
whldi  such  assessment  and  tax  shall  ba 
levied.  Section  88  provides  for  the  repeal 
at  all  acts  and  parts  of  acts  in  conflict  with 
the  statute  of  1907.  Section  40  providea 
that  the  act  shall  be  without  prejudice  to 
the  assessment  which  would  otherwise  be 
levied  as  of  Harcb  1.  1907.  The  act  of  1909 
creates  the  board  of  tax  commissioners,  and 
by  snhdlvislon  IS  of  section  4  thereof  re- 
quires this  board:  "To  make  an  annual  as- 
sessment, upon  an  assessment  roll  to  be  pre- 
pared by  said  board,  of  tbe  property  ha^s 
a  situs  in  this  state,  as  hereinafter  defined, 
of  ^1  *  *  *  express  companies,  tel^ra^ 
companies,  telephone  companies.  •  •  • 
Section  S  of  this  statute  reads,  in  part,  as 
follows:  "The  term  'property,'  as  used  in 
this  act,  shall  be  deemed  to  include  all  prop- 
erty, real  and  personal,  snbject  to  assess- 
ment for  taxation  under  this  act  belongliig 
to  the  torporation,  or  held  by  it  as  occupant, 
lessee,  or  otherwise,  and  shall  Include  tbe 
rights  of  way,  roadbed,  cars,  rolling  stock,  • 
tracks,  wagons,  horses,  office  furniture,  tele- 
graph, telephone  and  transmission  poles, 
wires,  conduits,  switchboards,  machinery,  ap- 
pliances, appurtenances,  and  all  other  prop- 
erty of  a  like  or  different  kind,  used  In  tbe 
carrying  on  of  the  business  of  said  corpo- 
ration, and  owned,  leased,  or  operated  by 
them  respecUvely,  and  all  other  real  and 
personal  proper^,  and  all  franchises  and 
special  franchises;  provided,  however,  that 
this  definition  shall  not  Include,  apply  to. 
or  subject  to  assessment  for  taxation  by  said 
board,  such  real  estate  as  is  owned  and  can 
be  conveyed  by  sucdi  corporation  under  the 
laws  of  this  state,  which  Is  not  actually  oc- 
cupied in  the  exercise  of  its  franchise,  or 
In  use  In  the  operation  of  their  corporate 
business.  *  *  • "  Section  7  provides 
that  each  corporation,  between  the  1st  day 
of  April  and  the  15th  day  of  May  of  eadi 
year,  shall  file  with  tbe  tax  commissioners 
a  statement  under  oath.  This  statement  Is 
a  comprehensive  one.  It  must  set  np  Uie 
par  value  and  tbe  market  value  of  the  stock, 
a  statement  of  the  bonds,  if  any.  and  of  their 
market  value,  a  list  of  the  real  propertT 
situate  in  the  state  of  Or^n  and  an  ap- 
praisal of  Its  valuer  a  ^tement  of  the  pa- 
sonal  property  owned  by  the  corporation  in 
Oregon  and  of  the  value  thereof,  the  total 
value  of  the  real  estate  of  tbe  corporation 
outside  tbe  state  of  Or^n,  tiie  total  valoe 
of  its  personal  property  outride  the  state  of 
Oregon,  the  total  length  of  its  lines,  and  the 
l^Kth  of  its  lines  In  Oregon.  The  thirteenth 
subdivision  of  section  T  requires  tbe  cinpo> 
ration  to  give  "a  statement  in  detail  of  tbe 
entire  gross  receipts  and  net  earnings  of  tbe 
company  from  all  sources,  stated  separatety. 
for  the  fiscal  year  next  la^cedli^  the  date 
of  the  report"  Section  9  requires  the  board 
of  tax  commissioners,  prior  to  the  first  Mfai> 
day  of  October  of  eadi  year,  to  levj  an  as- 
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aessment  on  the  property  ot  tbe  compauj' 
subject  to  taxation  wider  the  act  This 
section  contftlua  the  foUowlus  language: 
"  *  *  *  For  the  purpose  ot  arriving  at 
the  amount  and  character  and  true  caah 
value  of  the  property  belonging  to  said  com- 
IMinlea  as  appearing  upon  the  assessment  roll 
for  the  purpose  of  ass^sment  for  taxation 
under  this  act,  the  said  board  •  *  * 
amy  take  into  consideration  the  statements 
filed  under  this  act,  the  reports,  statements 
or  returns  of  said  companies  flled  in  the 
office  of  any  board,  office  or  commission  of 
this  state,  or  any  county  thereof,  the  earning 
power  of  said  companies,  the  franchises  aud 
special  franchises  owned  or  used  by  said 
companies  (said  franchises  and  special  fran- 
chises not  to  be  directly  assessed,  but  to  be 
taken  Into  consideration  In  determining  the 
value  of  the  other  property),  the  assessed 
valuation  of  any  property  of  said  companies, 
used  In  the  operation  of  the  business  of  the 
companies,  and  by  law  required  to  be  as- 
sessed by  county  assessors,  and  such  other 
evidence  of  any  kinds  tia  niay  be  obtainable 
bearing  thereon.  *  *  *  In  determining 
tbe  true  cash  value  of  the  property  assess- 
able for  taxation  by  the  said  board  of  state 
tax  commissioners  ot  the  companies  In  thla 
act  enumerated,  when  said  companies  own, 
lease,  operate  or  use  rail,  pipe  or  wire  lines 
or  property  within  and  without  this  state,  if 
this  board  shall  value  the  entire  property 
within  and  without  the  state  as  a  uolt,  as 
provided  in  the  next  section  the  said  board 
shall  be  controlled  In  ascertaining  the  prop- 
erty subject  to  taxation  In  Oregon  by  the 
pro  portion  which  the  number  of  miles  of 
main  track  (meaning  thereby  main,  stem  and 
branch  lines),  miles  of  wire,  or  miles  of 
main  pipe  lines  controlled  or  used  by  said 
company  as  owner,  lessee,  or  otherwise, 
within  the  state  of  Oregon  bears  to  the  en- 
tire mileage  of  main  track  as  aforesaid, 
miles  of  ^re  or  main  pipe  line  controlled  or 
used  by  said  company,  as  owner,  lessee  or 
othenriae."  This  act  declared  an  emergen- 
cy, and  became  operatlTe  <m  the  24th  ot 
February,  1909.  . 

I.  H.  Van  Winkle,  Asst  Atty.  Gen.  (A.  M. 
Crawford,  Atty.  Gen.,  and  James  W,  Craw- 
ford, Asst.  Atty.  Gen.,  on  the  brief),  for  the 
State.  Wallace  McGamant,  of  Portland  (E. 
S.  Plllsbury,  of  San  Prandsco,  Cal.,  and 
Bnow  &  McCamant,  of  Portland,  on  the 
brl^,  for  respondent 

MtiBBIDE,  a  J.  (after  stating  the  facts  as 
above).  [1]  It  la  not  now  necessary  to  de- 
cide whether  or  not  the  act  of  1907  hereto- 
fore quoted  repealed  the  ac^  of  1906.  In 
nny  event  we  think  it  clear  that  the  act 
of  1909,  whl»di  is  comprehensive  in  its  terms 
and  covers  tbe  whole  field  of  taxation  em- 
braced in  the  act  of  1906,  effected  a  repeal 
of  that  act    It  covers  the  same  ground. 


deals  with  the  same  subject,  and  was,  no 
doubt,  intended  to  be  a  complete  and  com- 
prehdislve  scheme  of  taxation,  revising  and 
taking  the  place  of  previous  laws  for  the 
assessment  and  taxation  of  express,  tele- 
phone, and  telegraph  companies ;  and  there- 
fore repeals  such  previous  statutes  by  Im- 
pUcatlon.  Little  v.  Cogswell,  20  Or,  ^^5.  25 
Pac.  727 ;  Continental  Ina  Oo.  T.  Blggen,  31 
Or.  336,  48  Pac.  476;  Beed  T.  Dunbar,  41 
Or.  509,  69  Pac  451. 

[2]  The  contention  that  the  tax  for  1908 
is  due  notwithstanding  the  repeal  of  the  act 
by  the  Legislature  ot  1909  cannot  be  upheld. 
The  tax  which  was  levied  in  1908  under 
the  act  of  1906  did  not  become  payable  until 
March  31,  1909,  at  which  date,  in  the  lan- 
guage of  the  act,  it  Is  "made  a  debt  due  and 
owing  from  such  company  or  corporation  to 
the  state  of  Oregon."  The  act  of  February 
24,  1909,  contained  an  emergency  clause,  and 
was  in  fnll  force  and  effect  from  that  date, 
so  that  no  debt  existed  on  account  ot  the 
gross  earnings  tax  of  1908  at  the  time  the 
law  of  1906  was  repealed. 

The  judgment  of  the  circuit  court  la  af- 
firmed. 

BVRNWn,  J.,  took  no  part  In  tbe  consid- 
eration of  this  case. 


(64  Or.  478) 


STATE  V,  BROWN. 


(Supreme  Court  of  Oregon.  March  2S,  1913.) 

1.  Indictment  awd  Inpobuatior  (J  110*)— 
Languaoe  or  Statuts  —  Dentibts  —  Pbac- 
TiciNG  Without  Recobding  CsBTincATE. 

L.  O.  li.  1^4780,  provides  that  any  person 
who  shall  practice  dentistry,  or  who  for  reward 
or  hire  shaU  do  any  act  of  dentistry,  without 
bftvinir  filed  for  record  and  bavins  recorded  in 
the  office  of  the  county  recorder  of  the  county 
wherein  he  shall  so  practice  or  do  such  act  a 
certificate  from  the  beard  ct  dental  examiners 
eotitling  hfan  to  so  practice,  shall  ba  guilty  of 
a  mtsdemeaoor,  etc.  Held,  that  suoh  section 
may  be  violated  either  by  practicing  dentistry  in 
any  manner  whatever,  without  bavinff  first  re< 
corded  the  certificate,  and  also  br  domg  an  act 
of  deatiatiy  for  reward  or  hire;  and  hence  an 
iudietment  in  the.lai^age  ot  the  statute  for 
violating  the  first  clause  of  the  section  was 
not  defective  for  failure  to  set  out  specific  acts 
of  dentistry  which  the  defendant  penormed,  or 
to  allege  that  he  performed  them  for  remud 
or  liire. 

[Ed.  Note.— For  other  casein  see  Indictment 
and  Information,  Oent  Dig.  |f  289-294;  Dec. 
Dig.  I  110.*] 

2.  CONSTITUTIOMAL  LaW  (g  205*)— DENTISTS 
— DlSCBtUINATION— RKOULATIOR  —  BeCOBD- 
ZHO  CxraiTIGATB— STATDTB. 

Such  section  was  applicable  to  all  dentists, 
and  was  not,  therefore,  UQConstitutionaJ  as 
discriminating  In  favor  of  nonTSsldents'  as 
against  residents. 

.  [Ed.  Note— For  other  cases,  see  Constitn- 
tional  Law,  Cent  Dig.  {{  S91-624;  Dec  Dig. 
S  205.*] 

3.  PhTSICIANB  and  StIBOEOnS  (I  2*)— POLICK 

PowEB— Dbnttsts— Rkgtjlation. 

Ix  O.  L.  S  4780,  makinff  it  a  misdemeanor 
for  any  person  to  practice  dentistry,  or  to  do 
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any  act  of  dentistry  for  reward  or  hire,  with- 
oat  luiTing  first  recorded  his  certificate  in  the 
county  wherein  he  Ib  engaged  in  such  practice 
or  does  snch  act,  is  a  proper  police  regulation 
bttended  to  protect  the  public  against  the  prac- 
tice of  dentutqr  by  diaqualified  peraoos. 

[Ed.  Note.— For  other  cases,  see  Phydctans 
and  Sargeons,  Cent  Dig.  I  2;  Dee.  D^.  I  2.*] 

Ai>peal  from  Orcult  Court,  Coos  Oonnty; 
John  8.  Coke,  Judge. 

H.  M.  Brown  was  Indicted  for  practicing 
dentistry  without  recording  his  certiflcate, 

and  he  appeals.  Affirmed. 

The  defendant  was  Indicted  for  the  crfme 
of  practicing  dentistry  without  recording  bis 
certificate.  The  indictment  Is  as  follows: 
"H.  M.  Brown  Is  accused  by  tbe  grand  jury 
of  the  county  of  Coos,  state  of  Oregon,  by 
this  Indictment  of  the  crime  of  practicing 
dentistry  without  recording  certificate  com- 
mitted as  follows:  That  said  H.  U.  Brown, 
on  the  16th  day  of  April.  1912,  In  tbe  county 
of  Coos  and  state  of  Oregon,  tben  and  there 
being,  did  tben  and  there  wrongfully  and  un- 
lawfully practice  dentistry,  without  having 
filed  for  record  and  having  recorded  in  the 
office  of  tbe  county  recorder  or  county  clerk 
of  Coos  county,  state  of  Oregon,  a  certificate 
from  tbe  board  of  dental  examiners  of  tbe 
state  of  Or^n  eititling  him,  the  said  H.  U. 
Brown,  to  so  practice,  contrary  to  tiie  atat- 
utM  In  snch  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Oregon."  A  general  demurrer  was  intwposed 
and  overruled.  Whereupon  tbe  defendant, 
refusing  to  plead  further,  was  duly  adjudged 
guilty  and  sentenced  to  pay  a  fine  of  9100 
and  costs,  from  which  jud^moit  he  appeials. 

G.  T.  Treadgold,  of  Bandon,  for  appellant 
Geo.  M.  Brown,  Pros.  Atty.,  of  Boseburg,  and 
L.  A.  UUeqvlst,  of  Gbqullle,  for  the  State. 

HcBBIDE,  C  J.  (after  stating  the  facts  as 
abov^.  [1]  Tbe  first  objection  urged  Is  that 
tbe  indictment  does  not  set  forth  the  spedflc 
acts  of  dentistry  which  the  defendant  per- 
formed, or  Uiat  he  performed  them  for  reward 
or  hire.  Section  4780,  O.  L.,  is  as  follows: 
"Any  person  who,  as  principal,  agmt  em- 
ployer, employe,  assistant,  or  in  any  manner 
whatever,  sliall  practice  dentistry,  or  who 
fbr  reward  or  lilre  shall  do  any  act  of  dentist- 
ry, without  taavix^  filed  fbr  record  and  hav- 
ing recorded  in  the  office  of  the  county  re- 
corder of  the  county  wherein  be  shall  so 
practice  or  do  such  act  h  certiflcate  from  said 
board  at  dental  examiners  enUtiing  him  to  so 
practice,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  &ied  In  any 
sum  not  less  than  $60  nor  more  than  $200, 
or  iie  confined  tor  any  period  not  exceeding 
six  months  in  the  county  Jail,  for  each  and 
every  attenae.  All  fines  recovered  under  ttds 
act  shall  be  paid  Into  the  common  school 
fund  of  the  county  in  which  conviction  is 
had."  It  will  be  noticed  that  the  section 
quoted  Indicates  that  the  dental  law  may  be 
violated  (1)  by  practicing  dentistry  In  any 


mannw  whatever  wttbont  first  bavtng  record- 
ed tbe  corUfieate;  (2)  by  doing  any  act  of 
dentiirtry  for  reward  or  hira  The  defendant 
is  indicted  for  violating  Uie  first  sobdinsion 
or  clause  of  tbe  seetlout  and  as  to  tlut  it  is 
not  prescribed  that  he  shall  hare  practiced 
for  reward  or  lilre  to  rendw  him  amooable 
to  Its  provi^ons.  As  to  the  other  objection, 
that  the  acts  of  dwtlstry  are  not  set  finrtb 
In  the  indictment,  it  is  sofficloit  to  say.  as 
we  have  said  frequentiy,  that  the  crime 
being  a  creature  of  the  statute,  it  Is  sufficl«it 
to  describe  it  in  tbe  language  of  tbe  statnta 
State  V.  Oarr,  6  Or.  133;  State  v.  Miller,  M 
Or.  381,  103  Fac.  6ia 

it,  I]  It  is  claimed  that  section  4780.  L.  O. 
U,  is  uncfHistitatlonal,  in  that  It  requires  any 
person  practicing  dentistry  to  have  his  cer- 
tificate recorded  in  any  county  In  which  he 
shall  iwactice,  thereby,  it  is  urged,  dlscrim- 
Inatlug  between  resident  and  nonre^dent 
dentists.  There  is  no  snch  discrimination. 
Tbe  law  appUes  to  all  dentists,  and  is  a  rea- 
sonable police  regulation  Intended  to  protect 
the  public  against  quacks,  and  is  not  In 
policy  different  from  laws  that  require  ped- 
dlers. vend»«  of  liquor,  and  iwrsons  «igaged 
In  various  occupations  to  secure  licenses  In 
every  county  In  which  they  do  business.  The 
nonresident  dentist  practicing  In  Coos  county 
Is  required  to  record  his  certificate,  and  tbe 
resident  dentist  Is  required  to  do  the  same. 
A  resident  of  Multnomah  county  pnrchaslnff 
land  in  Coos  county  is  required  to  have  bis 
deed  recorded  in  Coos  county,  for  the  obvious 
reason  tbat  to  record  It  in  the  county  where  he 
reeddes  would  not  give  notice  of  the  transfw 
to  tbe  public  in  Coos  county,  where  tJie  land 
Is  situated.  A  dentist  redding  in  Mnlf  nomah 
county,  if  he  Intends  practicing  his  art  in 
Coos  'county,  is  required  to  record  bis  cet* 
tiflcate  in  that  county  for  tbe  same  reaaon. 
lUimely.  that  tbe  people  of  that  conniy  may 
have  notice  of  his  qualifications.  Ttie  re- 
quir«nent  Is  not  burdensome,  and  no  quali- 
fied person  would  hesitate  to  comi^  wMi  It 

The  Judgment  is  afitrmed. 


(68  Or.  m 

PUTNAM  V.  PACIFIC  MONTHLY  CO. 
(Supreme  Court  of  Oregon.   March  26,  1013.) 

1.  Master  and  Sbevakt  (|  ajT*>— Ihjubmb 

TO  SbBVAKT— C0N9raOCTI0H  or  COMPtAIHT 

— EiXISTBNCE  OF  fiSLATIOIT. 

A  complaint  in  an  action  for  death,  al- 
leging that  decedent  was  employed-  by  defMid- 
aot  on  the  fourth  floor  of  a  building,  and  tiiat 
in  order  to  reach  her  woric  she  was  eompnled 
to  use  an  elevator  operated  by  another  employj 
of  defendant  whose  negligent  operation  of  the 
elevator  caused  decedent's  death,  charges  that 
her  injuries  occurred  while  acting  as  a  atfvant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Centf  Dig.  H  818.  SL4;  Dec^  I>lg.  I 
267.*] 

2.  MaSTKB  and  SbEVAITT  <i  88*>— ElXISBNCC 

OF  Relation— Injubt  wjbus.  Bxiiro  Cab- 

Bieo  TO  WOBE. 

If,  as  a  part  of  the  compeauation  to  an  em- 
ploji,  the  carritt  transports  him  to  and  fro 
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betWMik  certain  ptrinta  when  not  encased  In 
netnal  Mrvloa.  or  vhtn  the  travel  la  not  doeely 
emnected  witii  ttie  emplorment,  the  employe 
li  then  ft  paeaeoger,  bat  If  the  carriage  ia  mere- 
ly for  the  mutual  conTenlence  of  the  parties,  or 
Hther  of  tbem«  In  connection  vltb  the  maater'e 
kneiaees,  the  relation  of  paasenger  and  carrier 
does  not  exist  between  them,  so  that,  where  an 
employer  famishes  an  elevator  for  the  use  of 
employ^  in  the  upper  stories  of  a  building,  the 
carriage  of  the  empl<»rto  on  the  elevator  to 
their  work  Is  the  act  of  an  employer  and  not  of 
a  carrier,  and  the  measure  of  care  due  .from 
the  employer  Is  the  same  as  In  any  other  case 
founded  on  the  same  relation. 

(Bd.  Note.— For  other  cases,  see  Maatn  and 
Serrant,  GenL  Dig.  ||  IM^;  De&  Dig.  | 

8.  MaSTEB  and  SEBVAIfT  (||  101,  102*)— Nbo- 

uosncB  or  MAffisB— Oan  am  to  Opbba- 

TK>II  or  BUIVATOB. 

Where  •  master  furnishes  an  levator  for 
the  use  of  emi^oySa  employed  In  the  upper 
stories  of  a  building,  he  is  only  bound  to  use 
ordiuary  care  and  prudence  commensurate  with 
the  danger  to  be  reasonalily  apprehended,  but 
not  tlw  degree  ot  care,  required  of  a  common 
carrier  of  passengers,  as  he  is  only  bound  to 
exercise  orainary  care  to  provide  a  reasonably 
safe  place  and  reasonably  safe  appliances  for 
the  convenience  of  Um  empktyte  In  connection 
with  the  work 

[Ed.  Note.— For  other  case%  see  Master  and 
Servant,  Cent  Dig.  H  ISO.  171.  174.  178,  179, 
lSO-184,  182;  Dw^  Dig.  ||  101.  10^*] 

4.  'Mabtcb  Ain>  Skbvakt  (|  197*)— Who  Au 
"Fellow  Ssbtantb." 

One  who  is  employed  on  the  fourth  floor  of 
«  building  Is  a  "fellow  servant^'  of  the  operator 
of  an  elevator  which  Is  run  by  the  master  to 
transport  employ^  to  and  from  the  floor  where 
tbey  work. 

[Ed.  Note.— For  other  -cases,  see  Master  and 
Servant,  Gut  Dig.  ||  4897^;  De&  Dig.  i 
167.* 

For  other  definitions,  see  Words  and  Phrasee, 

vol  S,  pp.  2716-2730;  voL  8^  p^  7662.] 

5.  JUBT  (I  86*)— iNTBBEffr  OF  JCBOB— StOOZ- 
BOUIEB  IN  InSURANGE  COUPAHT. 

Under  O.  L.  {  122,  subd.  4.  making  the 
interest  of  a  Jaror  in  the  result  of  an  action 
ground  of  challenae  for  imi^ied  bias,  a  juror 
who  is  a  stockholder  or  interested  ui  an  In- 
surance company  warranting  against  loss  by 
the  injarv  forming  the  basis  of  pending  litiga- 
tion would  be  subject  to  challenge. 

p}d.  Note.-^or  other  cases,  see  Juiz,  Cent 
£Kg.  is  409,  410;  DecTmg:  |  88.*] 
&  TCAL  <|  108H.  New.  voL  8  Key-No.  Series) 

— BXAUIHATION  or  JUBOB— DiSCBXTION  OF 
GOITBT. 

Under  L.  O.  L.  1  866,  providing  '^hat  the 
court  may  exercise  a  reasonable  control  over 
the  mode  of  interrogation  so  as  to  make  It  as 
distinct  as  little  annoying  to  the  witness,  and 
as  effeetlTe  for  the  extraction  of  the  truth  as 
may  tw,"  a  proepeCtlTe  juror  may  be  interro- 
gated as  to  fils  Interest  but  the  party  interro- 
gating him  has  no  right  to  abuse  his  privilege, 
or  try  to  prejudice  the  jury  with  Irrelevant 
matter  and  in  an  action  at^lnst  an  employer 
for  the  death  of  an  employi,  in  which  defend- 
ant was  insured  against  losses  of  that  kind,  it 
was  error  for  the  court  to  allow  questions  to 
the  Jurors  which  would  tend  to  prejudice  the 
case  In  the  mindi  of  the  jury  beeanaa  of  the 
existence  of  such  insurance. 

Appeal  tronr  Circuit  Court,  MnltnoDUb 
Goaiit7 ;  W.  N.  Oatens,  Judge. 

Acdon  bf  Myrtle  Putnam,  admhtlgtratrix 
Of  Mabel  Pntnam,  deceaaed,  againat  the  Pacif- 


ic Monthly  Company.  JoOgment  for  plalntlfl^ 
and  defendant  appeals.  Reversed  and  re- 
manded, witb  directum  to  oitw  a  Jnapnent 
of  nonsalt 

For  the  purpose  of  Its  enterprise  tho  de- 
fondant  occupied  the  fourth  floor  of  a  bulld- 
iqg  in  the  city  of  Portland,  and  had  the  ex^ 
cloBtve  control  and  management  of  an  elevat^ 
or  used  by  the  general  public  and  its  em- 
ployes In  gtdng  to  and  from  Its  place  of  busi- 
ness. Among  other  things,  the  complaint  al- 
leges; *That  on  September  2,  1010.  Mabel 
Pntnam  was  employed  by  the  above-named 
defendant  the  Padfle  Monthly  C(Hupany,  In 
its  offloe  on  the  tonrtb  floor  of  said  bulldUig, 
and  in  otHer  to  readi  ber  work  aa  aodi  on- 
ployS  was  compelled  to  take  and  use  said 
elevator  in  going  from  the  first  flow  of  said 
building  to  the  fttarCh  floor  thoeof ;  that  on 
said  day,  while  going  to  ber  wtH^  as  swdi 
employe,  she  altered  said  elvntor  on  the 
flrst  floor  ot  said  huUdinK  and  wbidi  was  «l 
the  time  being  operated  by  one  J.  P.  Qwardy, 
the  regular  elevattv  operator  In  the  empl<Qr 
of  the  said  defendant,  the  PadOc  Monthly 
Company;  tliat  when  said  levator  readied 
Uie  fourth  floor  of  said  building  the  said  op- 
erator  thereof  opened  the  door  for  the  par- 
pose  of  allowing  and  permitting  Oie  said 
MaM  Potnam  to  pass  from  said  eleratar 
onto  the  floor  of  said  building,  and,  while  In 
the  act  of  i^ualng  out  of  aald  etantor  aa 
aforeeald,  the  said  elofvator  operator  so  un- 
sUllfDUy,  negUgnitlyr  and  cinilessly  nuudVo- 
lated,  bandied,  and  operated  said  elevator 
that  the  same  snddeoly  and  without  warning 
to  the  said  Mabel  Pntnam  began  to  doerond 
Twy  rapidly,  and  ctMtlnved  so  to  desoesid  un- 
til it  reached  «  pfrint  between  the  ttalxd  and 
second  floor  of  aald  bidldlng;  and  the  said 
Mabel  Patnanx  was  thereby  cansbt  beiwosa 
said  elevator  and  the  floor  of  the  third  and 
the  c^llng-  of  the  second  floor  and  waa  f&tal- . 
ly  wounded,  cmahed,  and  nwngled,  from  the 
ettectB  ot  wUdi  idie  Immftdlatwly  died;"  Vtm 
compulsion  to  use  the  elevator  and  the  neg*  - 
llgwce  of  the  oporator  set  forth  in  this  al- 
legation are  both  denied;  oQierwlse  it  la  ad- 
mitted. It  Is  alleged  by  the  plain  tiff  and  de- 
nied bf  ttn  defOndant  that  the  latttt  In  run- 
ning and  operating  the  elevator,  aa  stated  In 
the  complsint,  waa  a  common  carrier  tai 
transporting  employ  As  and  the  general  pabUo 
frmn  tlie  first  floor  to  the  fonrth  floor  of  the 
bollding.  The  deffendant'a  oocnpaney  of  that 
itoiy  wlOi  the  oontnd  and  oianagement  ot 
the  tferatOT  and  Ita  oae  by  the  gMwral  poblic 
and  Ita  emplt^te  in  gdng  to  and  Cram  the 
place  of  business  were  admitted  by  the  an- 
swer. The  allegatltm  of  damage  to  the  es- 
tate of  Mabel  Pntnam  waa  traversed.  The 
snbatance  of  the  afllrmatlTe  defsnae  waa  that 
the  tievator  ofientn  and  the  decedent  ware 
fellow  servants  and  that  the  Injories  auataln- 
ed  the  latt«  were  dne  to  the  negUgenca 
and  careleesiiDBs  of  the  associate  onplivA  oC 
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the  deoeaaed*  and  npt  of  the  defendant  This 
In  torn  was  tzttTetsed  by  the  leply.  A.  jury 
trial  resulted  In  a  verdict  and  lad^ent  for 
the  plalntU^  from  which  the  defendant  ap- 
peals. 

R.  A.  Letter,  of  PorUand  (Griffith  &  Lelter. 
F.  J.  Lonergan,  and  Clarence  L.  Eaton,  all 
of  Portland,  on  the  brief),  for  appellant 
Samuel  White,  of  Portland  fanning  &  White 
and  £}.  S.  J.  McAllister,  all  of  Portland,  on 
the  brief),  for  respondent 

BURNETT,  J.  (after  sUting  the  facts  as 
above).  The  plalntifE's  theory,  adopted  by 
the  court  in  the  trial  of  the  cause,  is  that,  as 
a  matter  of  law,  the  defendant  in  running 
and  operating  the  elevator  as  stated  in  the 
complaint  was  a  common  carrier  of  passen- 
gers and  bound  to  exercise,  as  such,  a  high 
degree  of  care  to  those  using  the  elevator. 
The  contention  of  the  defendant  is  that  the 
operation  of  an  elevator  Is  not  a  matter  of 
<»mmon  carriage  and  that,  If  It  were,  the 
relation  of  passenger  and  carrier  did  not  ex- 
ist between  decedent  and  defendant  at  the 
time  of  the  accident,  bat,  on  the  contrary, 
that  she  was  an  employe  to  whom  Its  meas- 
ure of  duty  was  to  exercise  only  ordinary 
care  In  providing  for  her  a  reasonably  safe 
appliance  by  which  to  reach  her  employ- 
ment Over  the  exception  of  the  defendant 
the  court  took  from  the  Jury  the  defense  of 
the  negligence  of  a  fellow  servant  by  Instruct- 
ing them  peremptorily  that  the  decedent  and 
the  operator  of  the  elevator  were  not  fellow 
servants  and  directing  the  Jury  not  to  consider 
the  defense  of  the  negligence  of  one  standing 
In  that  relation  to  plaintiff's  intestate.  The 
court,  likewise  disregarding  the  objection  of 
the  ^fendant,  instructed  the  Jury  In  conso- 
nance with  the  theory  that  the  deceased  was 
a  passenger  and  the  defendant  a  common  car- 
rier of  passengers  from  which  relation  sprang 
the  duty  of  the  defendant  to  use  a  high  de- 
gree of  care  to  prevent  accidents. 

The  authorities  are  not  agreed  upon  the 
question  of  whether  an  elevator  is  an  appli- 
ance of  common  carriage.  A.  wide  distinction 
In  fact  exists  between  the  skyscrapers  of  New 
Yor'k,  Chicago,  and  other  large  cities  In 
which  many  elevators  are  in  constant  use 
and  a  small  building  in  a  country  town  hav- 
ing an  elevator  for  one  or  two  stories.  In  the 
one  case  the  elevators  in  a  building  may  car- 
ry thousands  of  persons  dally,  while  in  the 
other  It  will  be  only  used  by  comparatlTely 
few  In  a  week.  We  do  not  find  It  necessary 
to  establish  an  unvarying  rule  on  the  subject 
in  this  Instance. 

[1  ]  Conceding,  however,  as  a  ix)stulate,  for 
the  purposes  of  this  case  only,  that  the  de- 
fendant was  a  common  carrier  in  the  opera- 
tion of  the  elevator.  It  does  not  necessarily 
follow  that  It  sustained  tbat  relation  to  the 
decedent,  or  that  there  was  due  to  ber  from 
the  defendant  that  high  degree  of  care  Incum- 
bent aptm  a  common  carrier  as  to  its  lossen- 
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gero.  Neither  Ja  it  necessary  to  Indnlga  In 
a  discQssUm  of  whether  or  not  the  deoedoit 
was  at  the  time  of  the  Injury  a  passenger  at 
an  emi^oyfi,  as  the  complaint  Itself  baa  pot 
her  In  Uiie  latter  class,  for  it  ai^  was 
employed  by  the  defendant  In  its  oflUce  <m 
the  fourth  floor  of  the  building  and  tlut  In 
order  to  reach  her  woA  as  sodi  emidoyfi  she 
was  compelled  to  take  and  use  the  elevator, 
and  that  while  going  to  her  work  as  andi 
employe  she  entered  the  elevator  wtiich  was 
operated  by  another  empl<^  of  the  defend- 
ant H^ce,  even  if  we  shoold  btdd  as  a  gen- 
eral rale  that  the  (^ration  and  control  of 
an  elevator  Is  or  amounted  to  engaging  in 
the  business  of  common  carrier  of  passengers, 
the  initial  pleading  In  the  case  has  taken  the 
decedent  entirely  oat  of  Uiat  category  and 
placed  her  lo  the  class  of  anidoyfts. 

The  plain  deduction  from  the  testlnmiy 
also  Is  that  the  unfortunate  girl  was  on  her 
way  to  her  work,  for  it  shows  Uiat  Uie  dis- 
tressing accident  took  place  only  ten  minutes 
before  the  hour  at  which  she  was  required 
to  begin  her  labors.  It  is  not  shown  that  her 
compensation  was  increased  or  diminished  by 
reason  of  her  use  of  the  elevator  in  going  to 
her  work.  That  contrivance  was  manifestly 
maintained  for  the  convenience  of  those  go- 
ing to  and  from  the  place  of  business  of  the 
defendant,  and  It  is  so  stated  in  substance  in 
the  complaint  On  this  distinction  between 
pass^ger  and  ^ployfi  as  upon  the  main 
question  of  whether  an  elevator  owner  is  a 
common  carrier  or  not,  the  authorities  are 
not  agreed.  In  Enahtla  v.  Oregon  Short- 
Line,  etc.,  Ry.  Co.,  21  Or.  136,  148,  27  Pac. 
01,  it  was  held  that  a  laborer  going  from  one 
point  to  another  on  a  train  engaged  in  clear- 
ing a  railway  track  of  obstructions  is  not  a 
passenger.  In  Self  v.  Adel  Lbr.  Co.,  5  Ga. 
App.  846,  64  S.  B.  112.  an  employ^  riding  on 
a  log  train  In  connection  with  his  employ- 
ment going  to  and  from  his  work  was  not  a 
passenger.  To  like  effect  is  St  Louis,  Iron 
Mt  ft  S.  Ry.  Ca  v.  Wlggam,  98  Arfc.  269, 
135  S.  W.  889.  In  Bldem  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  158  111.  App.  82.  it  was  ruled 
that,  where  transportation  to  and  fro  Is  part 
of  the  contract  of  ^ployment,  the  employ^ 
Is  not  a  passenger.  In  Manville  v.  Cleveland 
&  T.  R.  B.  Co.,  11  Ohio  St  417,  the  plaintiff 
as  manager  of  a  gravel  train  was  ordered  to 
go  to  a  certain  place  to  get  a  train  and  went 
on  a  passenger  train  beyond  his  destination 
and  passed  the  night  Returning  by  train 
the  next  morning  he  was  injured  by  negli- 
gence of  the  engineer  before  reaching  his 
destination,  and  it  was  determined  that  he 
was  an  employ^  and  not  a  passenger.  Sec- 
tion hands  carried  on  a  car  from  place  to 
place  for  work  are  deemed  to  be  employes 
and  not  passengers  in  Ind.,  etp>f  Co.  t.  Andls, 
38  Ind.  App.  625,  72  N.  EX  145;  South  Ind. 
Co.  V.  Messick,  35  Ind.  App.  876,  74  N.  E. 
109T.  In  the  case  of  lonnone  v.  N.  Y.,  N.  H. 
&  H.  R.  Co.,  21  R.  I.  452,  44  AU.  592,  46  U 
a.  A.  730,  .70  Am.  St-  Bep.  812,  it  was  con- 
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eluded  tliat  a  snow  shoveler  being  carried 
from  one  point  to  another  la  the  progress  of 
the  work  Is  not  a  passenger.  In  Shannon  v. 
Union  R.  Co.,  27  R.  I.  475,  63  AU.  488,  a 
switch  cleaner  going  on  a  train  from  one 
switch  to  another  was  not  a  passenger.  In 
Kildoff  T.  Boston  Elevated  By.  Co.,  195  Mass. 
307,  81  N.  E.  191,  9  I*  R.  A  (N.  S.)  873,  a 
track  layer  being  transported  to  and  from 
his  work  was  said  not  to  be  a  passenger,  and 
to  the  same  effect  is  Birmingham  Ry.,  U  & 
P.  Co.  V.  Sawyer,  156  Ala.  199,  47  South.  67, 
19  Lu  R.  A.  (N.  S.)  717.  In  Sanderson  v. 
Panther  U>r.  Co.,  50  W.  Va.  42,  40  S.  B. 
368,  55  Lfc  R.  A.  908,  88  Am.  St  Rep.  841,  the 
foreman  of  a  logging  camp  going  on  a  log 
train  to  the  main  office  of  the  company  to  see 
about  bay  for  his  horses  is  stUI  an  employ^ 
and  not  a  itassenger.  In  Walsh  t.  CuUen, 
230  IlL  91,  80  N.  E.  223,  18  L.  R.  A.  <N.  S.) 
811,  a  waitress  lived  in  a  hotel  where  she 
was  employed,  and,  retoming  one  evening 
from  ft  walk,  after  her  working  hours,  was 
Injured  by  the  operation  of  the  elevator 
which  she  took  for  the  purpose  of  going  to 
her  room  for  the  night  The  court  ruled 
that  slie  was  not  a  passenger  but  an  employ^. 
In.  Watt  T.  Murphy,  9  Cal.  App.  664,  99  Pac. 
1104,  the  janitor  In  a  boilding  in  which  there 
was  an  elevator  used  that  appliance  himself 
and  was  billed  in  the  operation  of  It  It  was 
Btftted  tiiat  be  was  a  servant  and  not  a  pas- 
senger and  tbat  the  master  or  owner  of  the 
building  was  bound  to  use  only  ordinary  care 
In  providing  a  safe  place  for  blm  to  work, 
■Ithovfllt  tt  be  an  elevator.  In  McDonongh 
T.  Lanptaer,  06  Minn.  001.  57  N.  W.  152,  43 
Am.  St  Rep.  5^,  the  employ^  of  the  defend- 
ant juing  the  whole  of  a  flre-story  building 
wexe  permitted  to  ride  In  the  freight  elevator 
to  and  firoin  tb^  places  of  work,  although 
th^  were  not  reqtilred  to  do  so,  and  it  was 
held  tbat  while  so  riding  tber  were  employte 
and  not  paasengos,  and  that  the  degree  of 
eare  reanired  of  the  defendant  was  tbat  of 
the  mastw  for  bis  servant  and  not  that  Im- 
posed on  a  common  carrier  of  paasengers.  In 
McDonald  t.  Simpson,  114  ApD.  Dir.  809, 
100  N.  T.  Snpp.  260,  a  saleswoman  in  a  mwe- 
cantLle  eataUidunent  was  going  np  in  an 
devatw  to  get  her  street  clothes  at  the  end 
of  her  day's  work  and  was  Injured,  bnt  the 
principle  was  adhered  to  tbat  she  was  stlU  an 
employe.  In  Kappes  t.  Brown  Shoe  Co.,  116 
Mo.  Avp-  104r  00  S.  W.  1108,  a  large  number 
of  employ^  of  the  defendant  were  ^ting 
tm  an  elevator  to  take  thnn  down  and  out 
of  the  bnlldlng  at  the  end  of  a  day's  work. 
While  thus  waiting  a  boy  was  crowded  nn< 
der  the  gate  barring  Uie  entrance  to  the  ele- 
vator and  fell  down  the  shaft,  and  the  rule 
was  applied  that  he  was  still  an  emidoye  of 
the  company  and  not  occupying  the  rdatlon 
of  a  passenger. 

On  the  other  band,  the  case  of  Haas  v.  St 
Louis,  etc.,  B.  Co.,  Ill  Mo.  App.  706,  90  S. 
W.  UBI^ftimounced  that  a  laborer  b^ng  trans- 


ferred from  one  place  to  another  for  the  pur- 
pose of  engaging  in  employment  Is  a  passen- 
ger. In  the  I*  N.  N.  R.  Co.  v.  Scott  108  Ky. 
392,  06  S.  W.  674.  50  h  B.  A.  381,  it  Is  held 
that  travel  by  an  employ^  wholly  discon- 
nected from  his  service  made  him  a  passen- 
ger. Chattanooga  R.  T.  Co.  v.  Veuable,  105 
Tenn.  460,  58  S.  W.  861,  51  L.  R,  A  886, 
states  that  gratuitous  carriage  to  and  from 
the  work  Is  passenger  service.  To  the  same 
effect  is  Johnson  v.  Texas  Central  Road. 
Co.,  42  Tex.  Civ.  App.  604,  83  S.  W.  433. 
In  EnoB  V.  R.  I.  Sub.  By.  Co.,  28  B.  I. 
291,  67  AU.  5,  12  li.  B.  A.  (N.  S.)  244,  the 
plaintiff  earned  from  the  defendant  $8  and 
14  passenger  tickets  per  week,  and  it  was 
held  that  when  be  was  traveling  on  those 
tickets  be  was  a  passenger.  In  Doyle  v. 
Fltchborg  Road.  Co.,  162  Mass.  66,  37  N.  £. 
770,  26  L.  R.  A.  jl57.  44  Am.  St.  Rep.  330,  an 
employe  traveling  entirely  for  bis  own  pur- 
pose and  disconnected  with  bis  employm^t 
was  classed  as  a  passenger.  In  McNulty  v. 
Pa.  B.  Co.,  182  Pa.  479,  38  AU.  024,  38  L.  R. 
A.  376,  61  AUL  St  Rep.  721,  it  was  decided 
that  where  the  transportation  was  a  part 
of  the  pay  of  the  employ^,  his  travel  when 
not  connected  with  actual  service  made  him 
a  passenger.  To  the  same  effect  is  Dickinson 
V.  West  End  St  By.  Ob.,  177  Mass.  365,  59 
N.  B.  60^  62  L.  B.  A.  326,  83  Am.  St  Rep. 
284.  A  like  doctrine  Is  taught  In  Simmons  v. 
Or.  By.  Co.,  41  Or.  151,  60  Pac.  440,  1022, 
where  the  i^lntUT,  although  generally  In  the 
employment  of  tbe  defendant,  was  at  the 
time  of  the  injury  traveling  on  his  own  pri- 
vate business.  In  Wllllama  v.  Or^n  Short 
Line  Co.,  18  Utah.  210.  64  Pac  901,  72  Am. 
St  B^  777,  the  XdaintUt  was  traveling  on 
a  pass  to  a  place  where  he  expected  to  obtain 
employmeiU  from  the  drfendant,  but  tbe  sw* 
ice  was  not  to  begin  until  he  arrived  at  his 
destination.  On  this  account  he  was  held 
not  to  be  an  employe  bnt  a  possengw.  In 
Harris  v.  Paget  Sound  Elea  By.  Co.,  62 
Wash.  289^  100  Pac.  838,  the  pass  was  Issued 
as  a  part  ot  the  conipensation  to  tbe  employe. 
That  made  blm  a  passenger  on  a  train  with 
the  mnratUm  of  which  he  bad  nothing  to  do, 
althoni^  be  was  going  to  a  distant  place  to 
work  and  hla  wages  were  going  on  at  the 
time  of  tbe  injury. 

[2,  t]  Many  other  cases  ml^t  be  dtad  on 
this  Question,  and  It  is  Impossthle  to  recon- 
cile them  all  to  a  certain  istandard ;  butiq>oii 
mature  consideration  we  deduce  this  result: 
If,  as  part  of  tbe  con^ensatlwi  to  the  on- 
ploye,  tbe  carrier  agrees  to  tnuuvort  the 
fomm  to  and  fro  betweoi  certain  points 
wlien  not  engaged  in  actual  service  or  wbm 
the  trav^  Is  not  dosely  connected  with  the 
employment,  the  employe  must  be  considered 
a  passenger  because  the  carriage  Is  for  hire 
or  Is  in  a  sense  paid  for  by  the  work  which 
the  employs  p^forms.  On  the  other  hand. 
If  tbe  carriage  la  merely  for  tbe  mutual  con- 
venience ot  the  parties  or  tXiber  of  them  in 
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conaection  with  tbe  buslneBs  In  which  the 
master  Ib  engaged,  the  relation  of  passenger 
and  carrier  does  not  exist  between  them,  al- 
thoogh  as  to  the  general  public  tbe  employer 
is  a  carrier  of  passengers.  In  such  cases  as 
the  latter  the  master  is  only  bound  to  use 
ordinary  care  and  prudence  In  supplying  car- 
riage for  the  employ^,  commensurate,  Indeed, 
with  the  danger  to  be  reasonably  apprehend- 
ed, tmt  not  tbe  highest  degree  of  care  due 
from  a  common  carrier  to  passengers  as 
snch.  A  greater  d^ree  of  absolute  eare  Is 
due  from  the  master  to  the  serx'ant  In  a 
iwwder  factory  thau  In  a  milliner  shop ;  but 
In  each  Instance  the  employer  is  only  requir- 
ed to  exercise  ordinary  care  to  provide  a 
reasonably  safe  place  in  which  to  work  and 
reasonably  safe  appliances  for  the  conven- 
ience of  the  employes  In  connection  with  the 
enterprise,  all  In  proportion  to  the  Inherent 
danger  of  tbe  ^ployment. 

In  the  case  In  hand  the  elevator  was  Im- 
mediate connected  with  the  place  of  em- 
ptoTEoent  as  a  convenience  both  to  employer 
and  onployS-  It  was  a  part  of  tbe  duty  of 
the  latter  to  attend  at  the  i^ace  to  bWln 
work  at  a  stated  boor,  and,  aside- from  the 
pleading  on  that  subject,  the  decedent  was 
so  manifestly  going  to  her  work  and  her 
pres^ce  tn  the  elevator  was  so  immediately 
connected  with  her  employment  that  she 
must  be  held  to  be  an  employ^  rath«r  than 
a  passenger.  In  her  capacity  as  employe 
tba  measure  of  care  due  from  masto'  to 
servant  Ifl  not  different  In  this  case  trom  any 
othiBT  fbnnded  on  the  same  relation,  and  the 
court  was  In  error  In  Instructing  the  Jury 
on  the  basis  of  passenger  and  carrier  as  be- 
tween the  defoidant  and  the  unfortunate 
girL 

[4]  It  appears  the  comprint  that  the 
elevator  In  qnestiim  was  used  and  operated 
by  the  defoidant  in  conne<^n  wltik  its  busi- 
ness and  that  the  elevator  operator  and  tbe 
decedent  were  both  employes  of  the  defend- 
ant In  Brunei!  t.  S.  P.  Co.,  34t  Or.  258,  2eS, 
56  Pac  129, 131,  this  court,  speaking  through 
Mr.  Justice  Hoore,  quotes  with  approval 
Oie  definition  of  "fellow  servant"  given  by 
Judge  Thompson  in  bis  work  on  Negl^^ence 
(voluiue-  2,  p.  1208),  as  follows:  "That  all 
who  serve  tbe  same  master,  work  under  the 
same  control,  derive  authority  and  compen- 
sation from  the  saine  common  source,  and 
are  engaged  In  the  same  general  business, 
though  It  may  be  In  dlfferuit  grades  or  de- 
partments of  It,  are  fellow  servants  who 
take  the  risk  of  eadi  other's  nef^lgence." 
Again,  in  Mast  v.  Kern,  84  Or.  247,  250,  54 
Pac.  960,  951  <75  Am.  St  Bep.  680),  tbe 
court,  speaking  by  Mr.  Justice  Bean,  said: 
"The  mle  and  the  one  now  unquestionably 
established,  and  supported  by  the  great  weight 
of  authority,  twth  in  this  country  and  In 
England,  is  that  tlie  liability  of  tbe  master 
depends  upon  the  character  of  the  act  in  per- 
formance of  whldi  the  Injury  arises,  and  not 


the  grade  or  rank  of  the  negligent  em^oyC. 
If  the  act  is  one  pertaining  to  the  duty  the 
master  owes  to  his  servant  he  is  responsible 
for  tbe  manner  of  its  performance,  without 
regard  to  the  rank  of  the  servant  or  onployfi 
to  whom  it  is  intrusted;  but.  If  it  is  <H>e 
pertaining  only  to  th4  duty  of  an  operatiTe, 
the  employ^  performing  it  is  a  fellow  serv- 
ant with  his  colaborera,  whatever  his  rank, 
for  whose  negligence  the  master  la  not  li- 
able." It  is  further  said  in  the  same  oi^ 
ion:  "It  is  the  personal  and  absolute  duty  of 
the  master  to  exercise  reasonable  care  and 
caution  to  provide  his  servants  with  a  rea- 
sonably safe  place  to  work,  reasonably  safe 
tools,  appliance,  and  instruments  to  woA 
with,  reasonably  safe  material  to  work  upon, 
suitable  and  competent  fellow  s^rants  to 
work  with  them,  and  to  make  rules  and  reg- 
ulations needful  for  the  safe  condnct  of  the 
work;  and  he  cannot  delegate  this  duty  to 
a  servant  of  any  grade  so  as  to  exempt  him- 
self from  liability  to  a  servant  who  has  been 
injured,  by  its  nonperformance.  Whoever  he 
intmsts  with  its  performance,  wbatev^  his 
grade  or  rank,  stands  In  -place  of  the  master, 
and  he  Is  liable  for  the  negligence  of  such 
employ^  to  the  same  extent  as  if  he  had 
himself  p^ormed  tbe  act  or  been  gnlltf  of 
the  negligence.  But  wboi  tbe  mastw  has 
performed  his  du^  In  this  r^rd  and  pro- 
vided competent  employes,  a  reasMiably  safe 
place  to  work,  suitaUe  material,  tools;  and 
appliances  to  work  with,  and  needful  rules 
and  regulations,  and  the  like,  be  has  diiH 
chafed  bis  whole  duty  in  tiie  premiees  and 
ts  not  UaMe  to  his  servant  tor  tbe  netflgenee 
of  another  servant  while  engaged  as  an 
operative. 

The  c(»nplaint  itself  dtodoses  all  tbe  de- 
ments In  tbe  definition  of  '"fellow  aexnnV 
as  givm  by  J^idge  Thompson  and  a^Hwed 
tbis  court  Tbe  plaintiff  does  not  fwetend 
to  say  that  the  elevator  was  not  a  fit  iy>- 
pliance  and  in  good  order  for  tbe  ptupose  for 
wMcfa  it  was  Intended.  Tbe  essence  of  tbe 
complaint  Is  cmtered  In  the  allegation  of  Qie 
negligence  and  carelessness  of  the  man  who 
operated  the  elevator,  ^nie  testimony  tar 
tbe  plaintiff  shows  that  the  Mentor  was 
found  to  be  In  good  order  fanmedlately  after 
the  accident  except  that  a  fnse  was  blown 
out  and  this  was  explained  tqr  tbose  wlt- 
neeaes  speaking  for  the  plalntUt  as  being 
caused  by  tbe  contact  of  tbe  body  of  tbe  de- 
cedent betweoi  tbe  elevator  and  the  floor  of 
ttie  bnlidlng.  It  thus  appears,  at  least  Is 
not  diallenged  by  the  complaint  tbat  the  de- 
fendant furnished  a  reasiuaMy  safia  elevator 
for  the  convenlenoe  of  Its  bni^ess  and  tbe 
use  of  its  employes,  and  that  the  flault  if 
any,  causing  the  tragedy,  was  the  neglig«ice 
of  the  operative.  Under  the  doctrine  of  Mast 
V.  Kern  supra,  the  defmdant  bad  thus  dis- 
charged its  whole  duty  to  the  decedent  em- 
ploye.  On  tbe  face  of  the  complaint  as  well 
as  upon  tbe  tasttmuiy,  the  deceased  and  the 
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operator  of  Uie  eTevator  were  fellow  serrantB, 
and  tbe  coort  was  wrong  In  its  Instmctlons 
to  the  Juij  tbat  tlie^  were  not  ocenpTing  thai 
reladou.  The  complaint  was  amenable  to  a 
Cai^al  aemnrrer  on  the  gronnd  that  It  ap- 
pears from  that  pleading  that  the  Injury  to 
Ot»  deceased  was  on  accgunt  of  the  negli- 
gence of  her  oo-worker.  It  is  argued  that, 
becaose  the  deceased  had  nothing  to  do  with 
0ie  operation  of  the  elevator,  she  was  not 
•  fallow  servant  with  the  elevator  man,  al- 
tiiongh  they  -were  In  the  ^ptoyment  of  the 
aame  principal  and  drew  their  pay  from  the 
same  source.  The  same  might  be  said  ct  a 
brakeman  and  a  fireman  on  the  aame  rail- 
road train,  or  the  rnan  at  the  wheel,  the  fire- 
man, and  the  engineer  of  a  steamboat  In 
eith«r  of  these  cases  neither  person  has  any- 
thing to  do  with  the  duties  of  the  other, 
yet  it  has  often  been  held  and  Is  a  rule  of 
common  sense  that  they  are  fellow  servants, 
^e  fellow-servant  doctrine  has  beeo  estab- 
lished by  so  many  precedents  in  this  state 
through  a  long  series  of  years  that  it  is  now 
Impolitic  to  disturb  it  except  by  legislation. 

[I]  An^er  Questlou,  not  necessary  to  the 
decision  of  this  case  under  the  drcumstancea 
already  noted,  but  which  ought  to  be  settled 
as  a  matter  of  general  practice,  is  based  on 
the  contention  of  the  defendant  Uiat  the  plaln- 
tiff*B  counsel  in  ^^TuminiTiy  the  Jurors  on  the 
voir  dire,  by  the  form  of  the  questions,  pnr< 
posely  intimated  (o  tlie  jury  that  the  defend- 
ant was  protected  against  liability  for  acci- 
dent by  insurance  in  the  Employe'  Liability 
AsBUrance  GOrporatlon  of  London,  England, 
and  diat  persistence  In  this  course  of  ezam- 
Iqation  extended  bo  far  as  to  amount  to  re* 
visible  error  on  the  ground  of  miacooduct 
of  oonnaeL  The  mattw  Is  made  the  subject 
«f  21  different  assignments  of  error  In  the 
bill  of  exceptions.  This  line  of  interrogation 
seems  to  have  been  made  a  feature  in  the 
examination  of  every  Juror.  In  varions  forms, 
ftom  asking  whether  the  Juror  wae  acquaint- 
ed with  the  corporation  to  whether  he  was 
a  stockholder  in  It 

In  the  first  place,  it  la  qnlte  as  admlsaiUe 
to  Insure  against  loss  by  accident  aa  against 
damage  by  flre.  By  aa  much  as  it  is  leglU- 
jnate  to  provide  protection  by  insurance 
against  all  manuer  of  conflagratlona  wheth- 
«  started  by  the  incendiary  or  the  flash  of 
lightning,  by  so  much  is  it  competent  to 
arrange  beforehand  for  defoise  against  iiti- 
gatiou  whether  Initiated  by  the  legitimate 
lawyw  or  the  jTemicioualy  active  ambulance 
idiaser.  A  defendant  is  not  to  be  mulcted 
becaose  he  is  pmdent  enough  to  provide  in 
advance  by  Insnranoe  against  adverse  con- 
tingencies In  business.  The  men  fact  there- 
fore, that  In  cases  of  this  kind  the  defend- 
ant to  insured  against  loss  by  accident  and 
defended  by  counsel  cbosw  or  unployed  by 
the  Indemnifying  company,  cannot  lawfully 
affect  the  decision  of  the  issues  in  any  man- 
aw  wluttaw.   UndeE.  aoelk  dicumstanca^ 


the  Insured  has  the  same  right  to  call  upon 
the  insurer  to  defend,  as  the  grantee  of  real 
property  under  covenant  of  warranty  baa 
to  demand  that  his  grantor  defend  In  litiga- 
tion attacking  the  title  to  the  realty  describ* 
ed  In  the  conveyance.  Speaklug  by  Mr.  Jus- 
tice McBrlde,  in  Tnohy  v.  Columbia  Steel  Co., 
61  Oar.  027,  681,  122  Pac.  36,  37,  this  court 
has  already  said  that:  "It  has  been  fre- 
quently held  that  a  wlllM  attempt  by  a 
plaintiff  in  a  personal  injury  case  to  show 
that  the  defendant  was  protected  by  insur- 
ance const!  tn  tea  reveraU^e  error.  The 
ground  for  thto  holding  to  that  a  knowledge 
that  the  defendant  has  such  protection  ml^t 
have  a  tendency  to  render  the  jurors  careless 
as  to  the  amount  of  the  verdict"  On  the 
other  hand,  "interest  on  the  part  of  a  juror 
In  the  event  of  the  action  or  the  principal 
questton  involved  therein"  in  good  common 
sense  as  well  as  by  our  statute  to  a  ground 
of  challenge  for  Implied  bias.  L.  a  L.  f  122, 
snbdlv,  4.  Thto  provision  would  certainly 
be  avaitoble  against  a  juror  who  was  in  fact 
a  stockholder  w  Interested  in  an  insurance 
company  warranting  against  loss  by  the  in- 
jury forming  the  basto  of  pending  litigation. 
Many  authorities  hold  flatly  that  it  to  revera- 
U>le  error  to  brii%  before  the  jury  in  any 
form,  even  by  examination  on  the  voir  dire, 
the  fact  that  the  defendant  to  insured  against 
any  adverse  result  of  the  action  on  trtol. 
Cosselmon,  v.  Dnnfee,  172  N.  Y.  007,  66  N.  K. 

Brewing  Co.  v.  Voith  CTex.  Civ.  App.) 
84  S.  W.  1100;  lyerson  v.  McDonnell,  36 
Wash.  78,  78  Paa :  208;  Lowsit  v.  SeatUe 
Ujt.  Co.,  88  Wash.  .200.  80  Pac;  481;  Bck- 
hart  A  Swan  MUUng  Go.  v.  Schaefw,  101 
IlL  App.  000;  Lasslgiv.  Baisky  (Sop.)  87  N. 
Y.  Snw.  426;  Hoyt  v.  J.  SI  Davto  Manu.  Oo.,^ 
112  App.  Div.  766k  08  N.  Y.  Supp.  1031: 
Stratton  v.  Nlchoto  Lbr.  Co..  88  Wash.  828, 
81  Pac.  831,  100  Am.  St.  Bep.  881;  Harry 
Bros.  Co.  V.  Brady  (Tex.  Ctw,  App.)  86  S.  W, 
616;  Llpschvti  T.  BOSB  (Bop.)  84  N.  T.  Supp. 
632. 

On  the  other  extreme  aome  precedenta  alt 
low  them  to  queatlon  the  jorors  not  tmly 
abont  their  possible  interest  In  a  given  In- 
surance company,  but  alao  aa  a  ba^  therefor 
to  show  that  the  defendant  to  Insured  iu 
tbat  particular  concern.  Dow  Wire  Works 
V.  Morgan  (Ky.)  86  &  W.  680;  M.  O'Con- 
ner  ft  Co.  v.  GUlaqyy,  170  Ind.  428,  88  N. 
E.  738;  Rinklin  v.  Acker,  126  App.  Div.  244, 
100  N.  Y.  Supp.  125;  Ooff  v.  Kokomo  Brass 
Wlcs^  48  Ind.  App.  642,  88  N.  B.  812;  Aetitto 
V.  Spf.  VaL  Coal  Ca,  160  IlL  Appi  487;  VIn-. 
dlcator,  etc,  Oo.  v.  Flrstbrook,  86  Cola  408, 
86  Pac.  818, 10  Ann.  Oaa.  1108;  Swift  ft  Ca 
V.  Ptotte,  Kan.  1.  T2  Pac.  271,  74  Pac. 
686;  Salter  v.  Friedman  Bros.  Shoe  Co.,  ISO 
Ma  Asp.  712,  109  S.  W.  794;  Iroqot^  Fur- 
nace Ca  V.  McCrea,  191  III  840,  61  N.  &.  78; 
Hoyt  V.  Independent  Asphalt  Pav,  Oo,  62 
Waah.  672,  101  Pac  867;  Heydman  r.  Bed 
Wins  Bride  OA,  112  Ulnn.  US;  137  ^.  W. 


Digitized  by  Google 


993 


ISO  FAOiriO 


BBFOBTBIB 


(Uabt 


BGl;  Foley  t.  Gadatay  Packing  Co^  119  Iowa, 
246,  03  N.  W.  284;  Qlrftrd  T.  Grosrenordale 
Ob.,  82  Ctmn.  271,  73  AU.  747;  Spoonick  T. 
Backns-Biooks  Go^  89  mnn.  864,  04  N.  W. 
1070. 

Between  tbe  two  eztremea  are  many  vart- 
etles  of  opinion  shading  Into  each  other  like 
the  colors  of  the  spectrum  so  that  It  Is  Im- 
possible to  deduce  from  them  any  fixed  mle 
by  which  all  disputes  may  be  mathematically 
settled.  Among  many  sensible  statementa  on 
this  vexed  guestion,  the  following  is  here 
quoted:  "Parttes  have  the  legal  right  to  a»- 
certain  whether  or  not  Jurors  have  a  pecun- 
iary interest  in  the  Utlgatlon,  and  the  exer- 
dae  of  this  right  necessarily  authorizes  them 
to  elicit  Information  from  them  on  this  sub- 
ject This,  however,  in  no  way  gives  coun- 
sel a  license  to  communicate  improper  mat- 
ters to  the  Jurors  or  to  the  court  within 
their  hearing  in  connection  with  such  in- 
quiry. Such  an  examination  should  be  held 
BtrlcUy  within  the  limits  of  such  right  and 
by  direct  qne^ion  on  the  subject  unaccom- 
panied by  rnggsaOiaa  or  comment  from  coun- 
sel which  may  convey  improper  and  prctJudl- 
dal  Information  to  Jurors.  •  •  •  The  line 
of  demarcation  between  prejudicial  and  non- 
prejudicial remarks  of  this  character  cannot 
be  readily  drawn.  Each  ease  depends  largely 
upon  the  circumstances  by  which  they  are 
elicited  and  the  probable  effect  upon  the  Jur- 
ora"  Faber  v.  0.  Belss  Coal  Co.,  124  Wis. 
6S4.  663,  102  N.  W.  1040, 1062. 

[I]  The  examination  of  a  Juror  Is  nothing 
more  or  less  than  the  taking  of  testimony 
on  the  Issues  to  be  raised  as  to  his  quallfica- 
tions.to  ait  in  the  cause  on  trial.  It  is  said 
In  aactian  SSd,  U  O.  U,  that:  'TThe  court 
may  exodae  a  reascmable  control  over  the 
mode  of  Interrogation  so  as  to  make  it  as 
distinct,  as  Uttle  annoying  to  the  wltnesa 
and  as  effective  for  the  extraction  of  the 
truth  as  may  be."  In  our  Judgment  the 
mly  reasonable  prlnd^e  to  be  laid  down  is 
that  In  taking  testimony  on  such  an  Issue  as 
on  any  other  the  scope  of  the  examination 
la  subject  to  the  discretion  of  the  court  The 
court  should,  as  near  as  possible,  steer  a  aafe 
course  between  tbe  Scylla  of  a  packed  Jury 
on  the  <me  hand  and  flw  Chanbdls  of  pet- 
ttf(^gery  <m  the  other.  The  idalntlff  has  the 
right  to  Inquire  about  Qie  interest,  direct  or 
indirect,  of  the  Juron  that  may  affect  their 
verdict;  but  he  has  no  ri^t  to  abuse  Uut 
privily  or  make  it  a  strategem  by  wUdi  he 
can  prejudice  the  Jury  with  irrelevant  mat> 
ter.  Any  dtfendant  has  a  right  to  a  fidr  trl* 
al  of  the  actual  Issnea  Jcdned,  nnUased  by  the 
popular  prejudice  against  foreign  insurance 
corporations  needlessly  Injected  Into  a  case, 
even  by  Indirectton,  where  ouch  concema  are 
not  immediately  involved.  The  trial  court 
ought  to  control  the  interrogatories  so  as  to 
exclude  the  elonent  in  question  as  far  as 
consistent  with  the  administration  of  exact 


Justice  in  the  cam  made.  If  needful  to  |^ 
vent  putting  the  insurance  of  the  defendant 
Into  the  case  unneoesaarlly,  the  court  would 
be  authorized  to  take  repressive  measures, 
even  to  dismissing  the  Jury  and  continuing  the 
case  for  a  trial  de  novo.  It  would  have  been 
easy  and  would  have  served  every  le^tlmate 
purpose  in  the  case  to  ask  the  Jurors  if  they 
bad  any  Interest  directly  or  indirectly  in  the 
result  of  the  cose  or  in  the  prindpal  ques- 
tion involved.  '  Considering  the  remoteness 
of  probability  that  the  average  juror  of  Mult- 
nomah county  would  be  a  stodtholder  or  in- 
terested in  a  corporation  of  London,  Eng- 
land, it  was  an  Indiscretion  of  the  court  to 
allow  that  Instltatbrn  to  be  made  mch  a 
prominent  feature  in  tbe  proceaa  ot  Impanel- 
Ing  the  Jury, 

The  Judgment  of  the  circuit  court  is  r^ 
versed,  and  the  cause  remanded,  with  direc- 
tlon  to  alter    judgment  of  ooasnit. 

(n  Idaho  fOU 
EEYSER  V.  MOBEHBAD  et  aL 
(Supreme  Court  of  Idaho.    March  4,  191S.) 

t.  TENAIfCT  IN  GOUCOir  ({  8*)— WATB  DITOK 

— CONBTSUCTIOH. 

Where  several  parties  coastmct  a  lateral 
ditch  for  the  purpose  of  taking  water  from  a 
main  ditch  to  the  lands  of  sach  parties  for  a 
beneficial  use,  and  it  Is  understood  that  said 
lateral  shall  become  the  property  <d!  such  per* 
sons  in  proportion  to  toe  quantity  of  water 
owned  by  each  landowner,  and  water  b  con- 
veyed through  said  lateral  ditch  to  such  lands, 
such  persons  so  c<H)structing  said  ditdi  are  co- 
owners  and  tenants  la  common,  and  are  enti- 
tled to  the  use  of  the  some  for  tiw  carriage  oC 
water  to  Irrigate  their  lands. 

[Ed.  Note.— For  other  cases,  see  Tenancy  la 
Common,  Cent,  Dig.  fi  6-17;  Dec  Dig.  |&*] 

2.  Tbrahct  m  OoMHOir  (i  82*)— Ikbioatioii 

DiTOH  — PUIBBVATIOH  W  GOHMOH  FSOF- 

VBTT. 

A  tenant  In  common  Is  entitled  to  contri- 
bution for  expenditures  absolutely  necessary 
for  the  benefit  and  preservation  of  the  commoa 
property,  and  to  charge  the  cotenants  with 
their  proportion  of  the  reasonable  expenses  in- 
cnrrea  fairly  and  in  good  ^th  for  uie  benefit 
of  tbe  common  proper^. 

[tan.  Note.— For  other  cases,  see  Tenaocr  la 
Common,  Cent.  Dig.  |  97;  Dec.  IHg.  f  32.*] 

8.  Tbnamct  in  Common  (S  20*>— Riohis  o> 

ConilANTS  —  CpKTBZBimOir  TO  IHFBOVB- 
KXNTfr— DXPBIVATIOIt  OV  IlfTXBXST. 

Where  a  lateral  ditch  has  been  eonstract- 
ed  by  several  persons  as  co-owners,  and  It  be- 
comes necessary  to  repair  said  ditch,  and  all 
the  co-owners  agree  upon  the  improvement 
and  snch  Improvement  is  made  by  all  the  co- 
owners  except  one,  who  does  not  contribute  to 
the  same,  and  such  improvement  la  used  as  a 
part  of  Uie  ditch,  and  permission  ia  given  to 
the  eotenant,  who  refused  to  contribute  to  use 
said  ditch  for  one  year,  and  thereafter  he  de- 
mands his  water  through  said  pipe  line  and 
through  the  aald  ditch,  and  offera  to  pay  bis 
share,  the  co-owners  who  constructed  i£e  same 
csnnot  deprive  him  of  his  interest  In  aatd  canal 
and  the  oortion  improved  by  tbe  pipe  upon  hb 
paying  his  ahare  m  aach  expenses. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  S|  89-92,  04;  Dec  Dig.  { 
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Appeal  from  District  Oonrt,  WaaUncton ; 
Coonty;  Bd.  L.  Bryan,  Judge. 

AcUm  ifS  Samuel  E.  Keyser  against  Jamea 
M.  Uorebead  and  others  to  efltabllsh  right 
mA  title  to  Improrenients  In  a  lateral  ditch. 
Judgment  for  defendanta,  and  plaintiff  ap- 
peals.  Rerersed,  and  new  trial  ordered. 

Lot  L.  Feltham  and  Frank  D.  Ryan,  both 
of  Weiser,  for  appellant.  ,  Harris  &  Smith, 
of  Weiser,  for  rei^ndenta. 

STEWAB.T,  J.  This  action  waa  brought 
by  the  appellant  against  the  defendants  for 
the  purpose  of  eBtabllshlng  bla  right  and  In- 
terest In  a  certain  pipe  line  to  the  extent  of 
20  minors  Inches  upon  plaintUTs  paying  in- 
to court  his  proportional  share  of  the  ex- 
pense of  purchasing  and  laying  said  pipe 
line.  The  defendants  by  their  answer  pat 
In  Issue  the  allegations  of  the  ccunplalnt. 

It  appears  from  the  record  that  the  ap- 
pellant and  the  respondents  own  lands  In 
the  same  neighborhood,  and  that  such  par- 
ties have  been  taking  water  from  what  is 
known  ae  the  Lower  Payette  ditch  and  its 
extensions,  and  that  aneh  water  has  been 
carried  from  the  main  ditch  to  the  lands 
of  the  parties  to  this  action  through  one 
lateral  ditch;  that  the  land  over  which  this 
lateral  passes  Is  of  each  a  character  as  has 
made  It  necessary  to  build  a  flume  or  pipe 
for  a  distance  of  about  one  thousand  feet 
When  the  lateral  ditch  was  first  construct- 
ed, a  flume  was  built  across  this  portion  of 
the  line  of  the  lateral,  which  was  used  by 
all  the  parties  for  the  purpose  of  carrying 
water  to  their  said  lands  from  the  main 
ditch,  and  it  served  such  purpose  up  to  and 
Including  the  year  1910.  The  lands  of  the 
parties  to  thta  action  were  below  and  beyond 
the  flum^  and  below  the  point  where  the 
pipe  line  delivered  the  water  to  the  lateral 
below  the  depression,  where  the  same  water 
was  delivered  from  the  lateral  into  the  pipe 
line.  There  is  no  dispute  between  the  par- 
ties as  to  the  i^spectlve  rights  of  the  differ- 
ent parties  to  convey  water  through  the  lat- 
OTal  from  the  main  ditch  to  the  lands  each 
owned  and  described  in  the  pleadings  in  this 
case. 

In  the  latter  part  of  1910  the  flume,  from 
long  use,  became  unserviceable,  and  would 
not  carry  the  water  through  It  so  as  to  sup- 
ply the  necessary  water  upon  the  lands  of 
both  plaintiff  and  the  defendants,  and  the 
defendants  proposed  among  themselres,  and 
submitted  such  proposition  to  the  plaintiff, 
that  the  flume  should  be  removed  and  that 
a  pli>e  line  l>e  constructed  by  all  parties 
across  the  depression  the  full  span  of  the 
old  flume.  The  evidence  Is  conflicting  as  to 
whether  the  plaintiff  consented  with  the  de- 
fendants and  agreed  to  this  arrangement. 
.Nevertheless  the  defendant»  determined  in 
December,  1910,  that  the  old  flume  over  the 
depression  was  not  sufficient  to  carry  the 
water,  and  removed  the  old  wooden  flume» 
130P.-68 


and  constructed  the  pipe  line  across  the  de- 
pression. After  the  pipe  line  was  oonstract* 
ed  and  waa  finished  in  May,  1911,  and  water 
was  being  carried  through  the  same,  the 
appellant  requested  the  right  to  carry  throui^ 
the  pipe  the  amount  of  water  he  bad  pre- 
vlooriy  beai  using  upon  his  land  the  same 
as  It  had  been  carried  through  the  old  flume, 
and  upon  such  request  he  was  i>ermltted  to 
carry  the  water  Uirough  tbe  pipe  line  during 
the  year  1911.  Thereafter,  In  April,  1912, 
the  appellant  asked  permission  to  purchase 
an  Interest  In  the  pipe  line,  and  this  was 
refused.  In  this  connection  it  1»  proper  to 
observe  that  the  company  owning  the  lateral 
ditch,  of  which  the  flume  was  a  part,  was 
not  the  owner  of  the  land  occupied  by  the 
old  flume,  the  land  where  the  pipe  line  Is 
laid,  and  has  never  acquired  by  convejnnoe 
a  right  of  way  therefor,  but  has  used  the 
flume  over  the  depression  for  a  number  of 
years.  The  lateral  ditch  above  referred  to 
and  the  flume  were  constructed  by  four  dlf- 
fOTOit  persons,  Bfont^th,  Waite,  Pence,  and 
Rhea,  and  these  four  persons  furnished  the 
mon^  and  material  and  secured  the  right 
of  way  for  the  lateral  ditch  and  the  con- 
struction of  the  flume  where  the  pipe  line 
was  afterward  constructed  and  the  plaintiff 
and  defendants  are  the  successors  In  inter- 
est of  the  parties  who  bnllt  the  lateral  ditch. 
The  lateral  ditch  was  constructed  for  the 
purpose  of  taking  water  from  the  main  ditch 
to  water  the  lands  owned  by  the  parties  who 
constmcted  the  same,  and  the  title  to  such 
lands  and  the  lateral  ditch  passed  from  such 
persons  to  the  plaintiff  and  the  defenAinta. 

(1]  We  tUnk  it  Is  also  clear  from  the  evi- 
dence, when  considered  altogether,  that  the 
parties  to  this  suit  acquired  the  lateral  dltdi 
as  co-owners  and  used  the  aame  as  tenants 
in  common,  and  that  each  is  entitled  to  the 
use  of  the  same  for  the  carriage  of  water 
to  Irrigate  their  respectlTe  lands.  The  pipe 
line  eonstructed  by  the  defendants  was  a 
necessary  repair  and  improvement  of  the 
lateral  dltdi,  and  was  used  for  the  purpose 
above  named.  It  waa  constmcted  to  carry 
the  waters  of  the  lateral  dltdi  nnderground, 
and  poured  it  back  Into  the  lateral  ditch  at 
a  point  lower  down,  and  at  a  point  where 
the  flume  delivered  the  water  prior  to  the 
constmctiou  of  the  pipe.  The  pipe  was  laid 
along  the  right  of  way  formerly  occupied 
by  the  flume,  and  thus  occupied  the  aame 
rl^t  of  way  that  was  occupied  by  the  flume, 
and  1^  such  construction  the  pipe  line  be- 
came a  part  of  the  lateral  ditch,  and  waa 
necessary  for  the  operaUon  of  the  same.  It 
also  appears  that,  If  the  plaintiff  la  not  al- 
lowed to  purchase  an  Interest  in  such  pipe 
line,  he  will  be  compelled  to  build  a  separate 
pipe  line  for  his  own  use  across  the  depre»- 
slon  In  order  to  carry  water  to-bis  land,  and 
that  this  will  necessitate  his  purchasing  or 
securing  a  right  of  way.  to  do  so,  and  that 
large  and  unnecessary  expense  will  be  im- 
posed upon  hluL  It  Is  shown  that^  when  the 


Digitized  by  Google 


994 


ISO  PAonrio 


SEFOBTBB 


Idpe  line  vu  constnicted.  It  waa  upon  Qie 
theory  and  for  tbe  purpose  that  the  same 
was  of  anfflctent  capacity  to  carry  wator  to 
aajfsftr  the  flflmawflt  of  the  defendants  and 
alao  tbe  plaintiff  in  irrigating  their  lands. 
The  canse  was  tried  to  the  court,  and  find- 
ings were  made  and  Judgment  was  rendered 
in  fiiTtff  of  tbe  defendant^  and  tbe  Jnde* 
matt  denied  tbe  plaintiff  any  rlglit,  title, 
claim,  or  biteiest  in  the  pipe  line,  or  that  be 
was  entitled  to  pnrdiase  any  interest  there* 
In,  and  tliat  be  waa  not  entitled  to  an  in- 
junction. 

Tbe  appellant  xweaenta  two  qneflttons  to 
this  court:  Flret,  whethw  there  waa  an 
asreemoit  in  good  ftiltta  between  tbe  plaln- 
tifC  and  defoidanti  fOr  matnal  co-iq^eration 
in  tbe  abstraction  of  the  pipe  Une  section 
connectlnff  the  two  parts  of  the  old  lateral 
dttcb,  and  whether  It  was  carried  out  Ih 
food  faith  by  the  plaintiff  or  riolated  by  the 
defWidanta;  aaowid.  vrtietbw  under  all  the 
facts  of  thlaease  tbe  appellant  baa  tbe  same 
Interest  In  said  pipe  line  as  be  had  in  the 
flume*  which  It  replaced,  prior  to  the  con- 
atroetum  of  tbe  pipe  Une^  upon  his  paying  bis 
proportionate  share  of  the  conatructlon  of 
said  pipe  Une^ 

[2]  In  88  Oyc  p.'68,  par.  S,*  the  author 
sommarlzes  the  genoal  rule  as  recognised 
by  the  authorities  with  referuice  to  duty  and 
rtibt  to  m»lr  pn^erty  belonging  to  toiants 
in  oommon,  and  It  la  said:  "Tenants  In  oom- 
mon  are  not  as  such  assnta  for  each  other, 
nor  are  they  bound  to  protect  each  other's 
Interests  and  to  prerent  tbem  from  deteriorat- 
ing In  Talue;  the  duty  to  repair  la  egnal; 
and  where  a  cotenant  Improves  the  common 
property  at  hta  own  eq>ense,  thereby  putting 
it  to  its  tnly  boieflclal  nse^  be  Is  not  liable 
to  bis  cotaantB  tor  treapasa.  If  there  be 
antboTity  by  agreraient  or  oUierwlae  to  Im- 
proTB  tbe  property  at  the  expense  of  the  eo- 
tenants  therein,  then  the  cotenant  so  Impror- 
ing  will  be  oiUUed  to  contribution  from  Us 
cotoiantB  if  be  act  prudently  and  In  good 
fUth>  and,  under  audi  cSrenmstances,  the 
cot&iant  so  Improrlnf  will  not  be  held  re- 
i^onsible  to  others  for  mere  errors  of  ]udg- 
moit  titbae  as  to  the  character  of  the  Im- 
proTsment  or  the  construction  thereof."  Tha 
same  antbor,  <ai  page  64  of  the  same  Ttrtnme, 
also  says:  **A  tenant  In  common  la  hdd  to  be 
entitled  to  contribution  for  expenditures  ab> 
Bolntely  necessary  for  the  benefit  and  pres- 
ervatiau  ct  the  common  proper^,  and  the 
right  is  even  extended  to  charge  tbe  cotenant 
with  a  just  inwportl<m  of  tbe  reasonable  «x- 
penses  incurred  fftlrly  and  in  good  faith  for 
the  benefit  of  the  common  pnqverty  or  such 
as  were  from  neoesslty  dispoised  for  tiie 
ooflonKm  estate,  eren  though  tlie  conduct  of 
the  paying  tenant  may  not  haTe  been  strictly 
eqnitablft" 

Tbe  authorities  collated  and  dted  by  the 
author  are  numerous,  and  an  examination  of 
tbe  same  seem  (o  support  the  rule  announced 


hy  file  author.  As  an  fflastratkn:  Tbe  8«- 
prenw  Court  tit  Illluola  In  the  case  ot  lOx  t. 
White,  36  HL  4S4,  and  HkTen  r.  Meblgsrten. 
1»  lU.  hdd  that  cotauuUs  of  «  fteiy 
privilege,  which  required  the  ownera  to  coo- 
struck  and  maintain  tbe  ferry  in  proper  ie> 
pair  for  public  use,  having  knowledge  of  re- 
pairs made  thereon  and  no  demand  having 
been  made  upon  than  for  payment  tlierefor, 
are  llaUe  to  contribute  toward  sudi  xepalis 
made  by  their  cotenants.  This  rule  of  law 
la  also  awroved  In  the  case  of  Games  v. 
Dalton,  66  Or.  696,  UO  Pac  170.  and  tbe  case 
of  Arthur  r.  Coyne,  82  OU.  B2T.  122  Pbc  es& 
In  tbe  case  of  Armljo  t.  Meber.  U  N.  IC.  646, 
72  Pac.  12,  the  Supreme  Court  of  New  Mexico, 
in  deallm  wedfically  with  the  onestlmi  of  re- 
pair by  one  cotenant,  saya:  "As  to  tbe  reiitira, 
It  is  not  shown  that  tli^  were  necessary,  fnr^ 
tber  than  Is  to  be  l^erred  from  the  Met  tliat 
thesy  were  mada,"  The  court  approves  in 
tiut  o^nlon  the  adndsslm  of  counsel  that;  if 
Hie  expenses  were  necessary,  the  oo-owners 
would  be  ^operly  diargeaUe  with  their 
share  of  the  costs,  and  this  rule  seems  to  be 
approved  19^  the  8iq>reme  Court  of  Or^on  In 
the  case  of  Cames  v.  Dalbm.  66  Or.  606, 110 
Pac  170,  and  the  Buiweme  Court  of  Okla- 
homa in  tbe  case  at  Arthur  t.  Oa^am,  82  OkL 
527,  122  Paa  688. 

[1].  We  belleTe  that  these  authorities  apply 
to  the  foots  In  this  eas&  The  evldaice  shows 
the  circumstances  which  neeeesUated  the 
placing  of  the  pipe  under  Qie  ground  when 
tbe  depression  was  as  a  substitute  for  the 
flume  which  went  over  the  depression  and 
wlilch  bad  becMne  worthless,  and  was  in 
such  a  decayed  oondltloa  that  it  would  not 
carry  the  watw  across  tbe  depression  on  me 
line  of  the  lateral  ditch,  and  that  the  parties 
interested  in  the  lateral  ditch  talked  the  matr 
ter  over  of  putting  In  the  ^pat  and  that  tlie 
Idalntiff  and  tbe  defoidanta  agreed  that  it 
was  necessary,  but  that  the  plaintiff  declined, 
when  the  proper  ttane  came  for  putting  It  In, 
to  participate  <w  cmtilbnte  at  that  time  to 
the  costs  of  the  construction,  and  that,  after 
the  pipe  was  put  in,  tbe  parties  all  screed 
that  tbe  plaintiff  should  take  water  ttaroogb 
the  pipe  during  die  year  Ittll,  and  Uiat  after- 
ward be  asked  permlstfon  to  purchase  an  In- 
terest in'tbe  p^  line.  Upon  these  Cact^  it 
is  dear  that  these  co-owners  in  the  latwal 
ditch  determined  that  It  was  necessary  to 
make  this  Improvement,  and  that  the  im- 
^ovement  was  made  by  the  partlei  wlio  had 
an  interest  In  tbe  property  and  the  repair 
of  the  ditch,  so  that  it  would  pnverly  carry 
tlie  water.  By  making  tbia  Improvanoit  tbe 
pipe  became  a  part  of  the  ditdi,  and  tbe 
plaintiff,  being  an  owner  in  Uie  ditch  and  in 
the  flume  removed,  likewise  became  an  own- 
er In  the  pipe  made  a  part  of  the  ditch,  and 
became  liable  to  tbe  defoidanta,  who  paid 
for  the  Improvonen^  for  bla  pnvortlonato 
8har&  Under  the  facts  of  thia  case,  tbe 
plaintiff  Is  entitled  to  raUef  la  this  action  and 
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to  bBT«  a  decree  In  this  case  establishing  his 
rl^t  apon  his  contributing  his  proportionate 
share  of  the  costs  of  such  ImproTement 

The  jndgment  in  this  case  Is  reversed  and 
a  new  trial  ordered,  and  the  trial  court  Is 
directed  to  hear  proof  of  all  the  parUee,  and 
find  the  cost  of  the  ImproTement  made  and 
the  amonnt  that  plaintiff  owes  d^endants, 
and  to  require  snch  sum  to  be  paid  to  the 
defendants  or  to  the  cleric  of  the  district 
coart,  and  upon  snch  payment  a  decree 
shoold  be  entered  In  favor  of  the  plaintiff 
declaring  bis  title  In  said  pipe  as  a  part  of 
the  lateral  ditch,  and  the  right  to  oonvey 
water  through  the  pipe  laid  by  the  defend- 
ants as  a  part  of  the  latml  dltdL 

The  costs  In  the  district  court  and  also  the 
costs  on  this  appeal  are  to  be  paid  in  the 
same  proportion  as  the  water  taken  through 
the  lat«al  ditch  1^  tin  revectlTe  paittea  to 
this  suit 

AILSHIS^  a  and  SULLIVAN,  J,  CODr 
cox. 


m  Idaho  tm 

JONES  et  ux.  T.  CITT  OP  OALDWBLL. 
(Supreme  Oourt  of  Idaho.   Feb.  2^  IftLS.) 

t 

1.  MmnozPAX.  OospoaATZONa  (|  821*)— Darao- 

TrVK  SlDIWALK— iHJUBIXa  TO  PkDESTBIANB 
— QnXSTIOH  VOB  JDBT. 

IMdence  examined  and  heti  raffidant  to  go 
to  the  jury  as  tendlnc  to  establish  the  fact  that 
Ibe  plunnfl  snstaiaed  injarles  from  bdllng  on 
a  defectlTe  sidewalk,  and  that  the  fall  was  the 
primaiT  cause  of  the  injuries  sustained. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporatlona,  Cent  mg.  %%  1745-17fi7;  Dee. 
Dig.^1  82L»T 

2.  Dajusib  (f  168*)  —  Tmohal  Iirmsr  — 
Oactbb— EvnnifOH. 

Where  a  woman  walking  upon  the  sidewalk 
of  a  dty  fell  throurii  a  hole  in  the  walk,  and 
it  was  thereafter  found  necessary  for  her  to 
nndeigo  a  snrRical  raeratlon,  and  then  was 
doubt  and  conflict  la  the  evidenos  as  to  whether 
the  operation  was  caused  primarily  by  the  fall 
or  by  a  previously  ezlstins  diseased  and  atfected 
conation  of  tht  parts  operated  upon,  and  ex- 
pert teatimmiy  indnduced  was  indefinite  and  un- 
certain as  to  the  primary  cause  which  rendered 
the  operation  necessary,  the  fact  that  the  opera- 
tion was  considered  necessary  by  the  attending 
physicians  soon  after  the  accident  occnrred,  and 
that  the  operation  was  actually  performed,  are 
drcumstances  which  the  jury  bad  a  right  to  con- 
sider in  concluding  that  ue  fall  was  the  primary 
cause  of  the  operation  and  <tf  the  consequent 
damsges  sustained. 

-  [Bd  Not&— Fiiff  otbar  cases,  ass  Damsges, 
Oeat.  Dig.  II  478^  479^  48lTDe6  Dig.  |16i|^ 

3.  WEnrnsBS  (I  209*)  — Pbitzuob— FttTSi- 

CIAN. 

Where  the  attending  physldan  deems  a  sor^ 
gical  operation  necessary  upon  bis  patient,  and 
another  pbyddan  or  eurgeen  is  called  to  assist 
in  the  performance  of  the  operation,  and  actual- 
ly iwrforms  the  (^wration  or  asslste  therein,  and 
sabBequently,  npoa  a  trial  which  brings  in  Issue 
the  facts  and  drcumstances  which  led  up  to 
and  mderad  necessary  the  operation,  any  in- 
formatioB  acquired  by  ths  attending  irtiyadans 
at  the  opemtlon  or  snbseqnuitly  aeqSrsd  by 


examination  of  the  parts  removed  by  the  opera- 
tion is  privileged  Information  under  the  proTl> 
sions  of  section  6966  of  the  Revised  Oode^  and 
cannot  be  given  in  evidence  without  the  consent 
of  the  patient 

[Ed.  Note.— Fot  other  cases,  see  Wltneasesb 
Cent  Dig.  I  7n ;  Dec  Dig.  |  209.*] 

4.  WiTNBSSBB  (i  209*)— Pbivilegi  —  PaTSt- 
CZANS. 

The  fact  that  certain  Information  wsa 
nthered  from  examination  and  inspection  «f  the 
ujured  or  diseased  psrta  removed  oy  the  <q^era- 
tioa  a  condderaUe  time  after  Uie  (iteration  had 
been  performed,  and  the  physician  had  acted  and 
prescribed  for  the  patient,  does  not  duuige  the 
privileged  character  of  the  infbimation  and 
permit  the  physician  to  testify  concerning  the 
same. 

[]Dd._Note^FW  otiwr  esses,  sse  Witnesses 

Cent  mi  I  771;  Dee.  dSTI^WS.*] 

(AiHtionst  avlMut  hp  AdMorisI  BtafJ 

B.  Appkai.  and  EaaoB  ^  105S*)— Bbtibw«« 
BcuHoa  on  Btzdbnob— Pbetodioil 

Where,  In  an  action  for  Injuries,  a  phyd- 
dsn  was  permitted  to  give  a  full  and  detailed 
account  of  his  examinaaim  of  plain  tiff,  and  the 
conditions  that  he  found,  denndant  was  not 
prejudiced  by  the  exdusioa  of  a  queetloa  wheth- 
er the  witness  found  the  tissues  broken  down* 
referring  to  the  condition  of  parts  removed  by 
a  surgical  operation. 

_(Bd.  Note^For  other  cssml  sbs  Appeal  and 
ttrmr.  Cent  Mfc,  M  419Sr4200-4aHria06; 
Dec.  IMg.  I  1068.*] 

Sullivan,  J.*  dissenting  In  part 

Appeal  from  District  Ooort,  Canyon  Oooi^ 
ty ;  Ed.  L.  Bryan,  Judge. 

Action  by  B.  O.  Jones  and  wife  against  th« 
City  of  CaldwelL  Judgment  for  plalntUEk; 
and  defendant  appeals.  Affirmed. 

H.  B.  Wallace  and  J.  J.  Plowhead,  both  ot 
Caldwell,  for  appellant  John  F.  MacLane^ 
of  Bols^  and  W.  A.  Stone,  of  Caldwdl,  tag 

respondents. 

AILS3IB,  C.  J.  This  action  was  commems 
ed  for  the  recovery  of  damages  firom  Ow  city 
of  Caldwell  for  Injuries  sustained  by  flUllng 
through  a  defe(^ve  sidewalk,  ^nie  case  went 
to  trial,  and  a  verdict  was  returned  In  fimff 
of  the  plaintiff  for  fSBO,  and  she  appealed  to 
this  court,  ailing  errors  committed  againsi 
her  In  the  course  of  the  trlaL  The  Jodgmoit 
was  reversed,  and  the  cause  was  sent  back 
for  a  new  trial.  Jones  v.  City  of  Caldwell, 
20  Idaho,  S.  U«  Paa  UO.  The  caw  wa» 
again  tried  In  the  district  court;  and  a  ver* 
diet  and  Judgment  were  rmdered  and  enta^ 
ed  in  favor  of  the  plaintiff  tor  $2,000,  and 
the  defendant  thereuptm  api>ealed. 

The  appellant  has  assigned  three  mon^ 
which  we  will  consider  In  the  order  In  whidi 
they  were  presented. 

[1,2]  L  It  Is  urged  that  the  evidence  Is  in- 
Buffldent  to  Justify  the  verdict  and  Judgment. 
The  real  cause  of  appellant's  complaint  aa  to 
the  suffidency  of  the  evidence  rests  npon  the 
nature  of  the  Injury  or  the  cause  from  which 
the  injury  arose.  The  respondent  contended 
on  the  trial  In  the  lower  conrt  that  the  fiill 
tbtongh  the  sidewalk  readffiad  It  necessary 


**sr  ether  issis  see  ssna  tsple  sBi  sssOoB  MUUBW  la  Sas.  Die  *  Am.  XHg.  Ker-NSb  lerieB  *  lBi«« 


Digitized  by 


Google 


996- 


180  PAOIPIG 


BBPOBTEB 


tbat  she  tmdergo  a  surgical  opemtion,  and 
tbat  this  would  not  have  been  necessarr  ex- 
cept for  the  fall  throofh  the  sidewalk.  The 
appellant  Insists  tliat  the  evidence  shows 
that  this  operatlm  was  rendered  necessary 
by  an  Infeetioos  disease  tbat  the  respondent 
had  prior  to  the  accident,  and  that  the  oper- 
ation resulted  therefrom,  and  was  not  caused 
by  the  falL  It  stands  as  an  established  fact 
tbat  the  operation  was  performed.  The  evi- 
dence shows  that  the  respondent  imd  been 
able  to  perform  her  duties  as  a  nurse  for  a 
long  time  prior  to  this  accident.  It  also 
shows  that  she  was  in  ill  health  for  a  long 
while  after  the  Call  and  operation,  op- 
eration which  resulted  in  the  removal  of  the 
Fallopian  tubes  was  rendered  necessary  by 
reason  of  an  infection  which  set  in  and  the 
attendant  pain  and  suffering.  Tlie  evidence 
of  the  physician  is  by  no  means  clear  as  to 
whether  the  primary  cause  for  this  was  the 
fall  or  a  previously  existing  diseased  condi- 
tion. As  we  view  the  evidence  with  refer- 
ence to  the  previous  condition  of  hraltb  of 
the  respondent  end  ber  subsequent  condi- 
tion, and  the  facts  touching  ber  medical  ex- 
amination and  the  surgical  operation  follow- 
ing, we  tbink  there  was  sufficient  evidence  to 
justify  the  jury  In  reaching  the  conclusion 
they  arrived  at,  and  we  are  not  inclined  to 
disturb  the  verdict  on  account  of  insufflden- 
ey  of  the  evidence. 

[S]  2. '  It  Is  contended  that  the  court  erred 
in  sustaining  the  respondent's  objection  to 
the  following  question  asked  of  Dr.  Miller, 
"Did  you  find  the  tissues  broken,  down?" 
which  question  bad  reference  to  tlie  condi- 
tion of  the  Fallopian  tube.  It  would  have 
been  entirely  proper  to  allow  this  question 
answered ;  but  we  fail  to  find  any  prejudi- 
cial error  in  the  ruling  of  the  court  The 
record  shows  that  the  witness  gave  quite  a 
full  and  detailed  account  of  bis  examination 
and  the  conditions  as  he  found  them. 

[3,4]  3.  Special  stress  is  placed  upon  the 
ruling  of  the  court  in  sustaining  respondent's 
objection  to  a  question  asked  of  witness  Dr. 
Stewart,  who  assisted  in  the  surgical  oper- 
ation. It  seems  that  Dr.  Miller  was  the  re- 
spondent's attending  physician,  and  tbat  be 
brought  respondent  to  a  hospital  in  Boise 
for  the  purpose  of  this  operation.  When  be 
reached  Boise,  Dr.  Stewart  was  called  in  to 
perform  the  operation  or  assist  in  its  per- 
formance. It  seems  that  some  time  after  the 
removal  of  the  affected  and  injured  parts 
Dr.  Stewart  made  an  examination  of  the 
parts  removed,  and  the  appellant  sought  to 
have  the  doctor  testify  as  to  the  condition 
In  which  he  found  it,  and  give  bis  opinion 
as  to  the  real  cause  which  led  to  the  oper- 
ation and  which  bad  caused  the  pain  and 
suffering  that  rendered  it  necessary  to  have 
ihe  operation  performed.  The  court  sustain- 
ed an  objectiou  to  the  question  and  ruled 
out  such  evidence  on  the  grouud  that,  under 
the  provisions  of  section  595S  of  the  Revised 
Codes,  a  ph^'sidan  may  not  tesUfy,  witiieut 


the  consent  ct  his  patient,  ctausaaSitf  any 
matter  which  would  disclose  "information  ac- 
quired in  attending  the  patient  which  was 
necessary  to  enable  him  to  prescribe  or  act 
for  the  patient"  Jonea  r.  City  of  Galdwdl, 
20  Idaho,  5,  US  Fac.  ua  Appellant  con- 
tends that  this  evidence  was  admissible,  for 
the  reason  that  the  Information  was  not  ac- 
quired by  the  surgeon  at  the  time  of  his  em- 
ployment,  aiul  was  not  "necessary  to  enable 
him  to  prescribe  or  act  tot  the  patient"  Ap- 
pellant contends  that  the  operation  had  been 
perfbrmed,  the  tube  bad  beoi  lemored.  and 
that  It  was  no  longer  necessary  to  make  an 
examination  of  the  removed  portion,  and 
that  tbe  information  acquired  from  the  ex- 
amination was  not  necessary  to  oiable  him 
to  prescribe  or  act  for  the  patloit  Ut^mlly 
and  technically  speaking,  this  may  be  true: 
but  such  a  coiutmctlon  of  the  statute  would 
rob  it  of  Its  true  spirit  and  the  purpose  and 
intent  thereot  Had  tbe  physician  not  been 
called  upon  to  perform  this  service  in  his 
professional  character,  he  would  never  have 
been  able  to  acquire  the  information  about 
which  appellant  sought  to  have  him  testl^. 
He  acquired  it  as  a  physician  and  surgeon 
and  in  no  other  capacity;  and  he  acquired 
it  as  physician  ,and  surgeon  for  this  respond- 
ent, and  by  reason  of  his  employment  in  ills 
professional  capacity  to  serve  the  respond- 
ent 

Dr.  Stewart  realized  the  difficulty  and 
danger  of  attempting  to  segregate  knowledge 
and  Information  acquired  la  this  way.  He 
was  asked  the  question,  "Did  you  acquire 
any  Information  concerning  the  cause  which 
necessitated  this  operation  after  tbe  oper- 
ation itself  was  completed,  and  which  in- 
formation was  not  necessary  and  did  not 
enable  yon  to  prescribe  or  act  for  this  pa- 
tient?" To  this  question  tbe  doctor  gave  the 
following  answer:  "1  will  have  to  answer 
that  'No.'  It  is  practically  impossible  for 
me  to  separate  tbe  true  condition;  that  is, 
as  to  what  would  be  necessary  and  what 
would  not."  Again  the  witness  was  asked. 
"Did  you  at  any  time  acquire  any  Informa- 
tion concerning  the  cause  which  necessitated 
the  operation,  and  which  Information  was 
not  necessary  to  enable  you  to  prescribe  or 
act  for  this  patient?"  And  again  he  said, 
"I  answered  that  question  'No'  before,  and, 
if  you  will  pardon  the  explanation  to  the 
question,  as  I  understand  It,  'No,*  on  the  basis 
tbat  all  information  that  Is  secured  at  the 
time  of  treatment  of  the  patient  from  the 
time  you  are  engaged  for  the  treat&ient  of  a 
patient  until  the  patient  la  discharged  frcan 
your  care.  All  Information  tiiat  la  secured 
in  that  time  Is  necessary  for  tbe  treatment, 
because  you  can  seldom  have  enough  Infor- 
mation, and  that  is  the  basis  I  am  answering 
tbat  upon,  because  all  information  that  is 
obtained  during  that  time  is  esaeDtlal  to 
the  treatment  of  the  patient" 

We  are  satisfied  tliat  the  ruling  of  the 
sovrt  was  correct,  and  that  the  witness 
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■hoidd  not  bare  been  allowed  to  dlsdoae  the 
Infoznutlon  be  acquired  by  reason  of  bav- 
ixtg  performed  tbla  snrglcal  operation.  Such 
testlmonr  la  excluded  bj  the  proTlstons  of 
tbe  statute  (section  S95S,  Bev.  Codes). 

The  judgment  should  be  affirmed,  and  It  Is 
mo  ordered,  with  costs  In  favor  of  the  re- 
spondent 

8TEWABT,  J.,  concurs. 

SULLIVAN,  J.  I  concur  In  the  conclu- 
sion reached,  but  dissent  on  the  point  that 
the  Information  acquired  by  Dr.  Stewart 
some  time  after  the  operation  was  performed 
on  the  plaintiff  was  prlvllesed  under  the  pro- 
Tialons  of  BubdlTlsion  4  of  section  C9S8,  Rev. 
Codes.  That  snbdlTlslon  is  as  foHows:  "A 
physician  or  surgeon  cannot,  without  the  con- 
sent of  his  patient,  be  examined  In  a  dvU 
action  as  to  any  Information  acquired  in 
attending  the  patient,  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  the  pa- 
tient" The  information  which  the  doctor 
had  and  was  sought  to  be  elicited  from  falm 
on  his  examination  was  not  the  Informa- 
tion acquired  in  attending  the  patient  which 
was  necessary  "to  enable  bim  to  prescribe  or 
act  for  the  patient"  The  information  sought 
from  the  witness  was  information  that  he 
had  obtained  some  time  after  be  bad  pre- 
scribed for  the  patient  and  performed  the 
operation.  He  had  already  discharged  his 
I>atlent  when  he  acquired  the  Information 
which  was  sought  on  tbe  trial.  He  did  not 
have  the  information  referred  to  until  some 
time  after  he  had  performed  the  operation 
on  the  patient  If  that  information  bad  been 
acquired  In  attending  tbe  patient  and  was 
necessary  to  enable  the  doctor  to  prescribe  or 
act  for  the  patient  then  It  would  come  with- 
in the  provisions  of  said  section ;  but  he  did 
not  have  tbe  Information  referred  to  until 
some  time  after  he  had  acted,  and  it  was 
not  information  ttiat  was  necessary  to  en- 
able htm  to  operate  on  bis  patient  as  he  bad 
operated  long  befbre  be  got  this  informa- 
tion. 

Under  the  provisions  of  that  section,  what 
Information  is  privileged?  "Information  ac- 
quired in  attending  the  patient,"  which  In- 
formation "was  necessary  to  enable  bim  to 
prescribe  or  act  for  the  patient"  The  prlvl- 
l^ed  information,  then,  is  tbe  information 
which  was  necessary  to  enable  htm  to  pre- 
scribe or  act  for  the  patient  As  he  had 
operated  on  tbe  patient  before  be  obtained 
tbe  information  referred  to,  it  seems  to  me 
that  it  does  not  come  within  the  letter  nor 
within  the  meaning  and  spirit  of  that  stat- 
ute. Tbe  testimony  of  tbe  doctor,  in  the 
case  at  bar,  was  not  the  same  as  the  testi- 
mony referred  to  in  the  fbrmer  decision  of 
this  case  (20  Idaho,  0,  116  Pac.  110);  and 
I  do  not  think  any  construction  should  be 
placed  upon  said  statute  that  would  make 
any  Information  prlrtleged  tbat  does  not 


come  clearly  irittaln  its  terms.  4  Wlgmore 
on  Evidence,  i|  2S80  to  2380^  Inclnalve,  re-, 
views  the  history  and  ptflk^  of  the  statute 
in  regard  to  privileged  and  confidential  ohd- 
mnntcatlons  and  relations,  and  says:  "In 
actions  for  personal  Injury,  the  permission 
to  claim  the  privilege  Is  a  burlesque  upon 
logic  and  justice."  Believing  tbat  state- 
ment to  be  absolutely  true,  I  do  not  brieve 
Uuit  the  court  should  extend  that  privilege 
to  faiformation  that  does  not  come  dearly 
within  Its  provisions.  However,  since  Uis 
evidence  shows  that  the  fUI  on  tbe  dde- 
walk  was  the  proximate  cause  of  the  In- 
jury. I  do  not  think  It  ms  reversible  error 
to  reject  the  offered  testimony  on  tbe  trial. 
I  simply  desire  bere  to  express  my  views  of 
the  proper  conatructlmi  of  said  provlsimi  of. 
tbe  statute. 


(21  Idaho  S30) 
SWBENBT  V.  JOHNSON. 
(Supnme  Court  of  Idaho.  Uareh  7,  1918.) 

1.  PUAOINO  (I  811*)— OOPT  or  IWSTBUMBHT 
— EXH I B  ITS— laSD  SS. 

Pleading  an  instrument  by  attaching  a 
copy  to  the  complaint  «i  an  exhibit  thereto- 
doea  not  tender  an  issue  or  involve  an  assertion 
of  the  truth  of  the  statements  end  recitals 
contained  in  the  exhibit;  and,  in  order  to  ten- 
der an  issue  as  to  the  troth  or  correctness  of 
statements  and  recitals  contained  in  such  exUb- 
it  it  is  necessary  to  plead  them  in  appropriate 
terms ;  and  a  defendant  Is  not  called  upon  to 
deny  or  traverse  tbe  statement  and  recitals 
contained  in  an  exhibit  nnless  the  pleading  to 
which  snch  exhibit  is  attached  alleges,  in  ap-, 
propriate  terms,  the  truth  and  correctness  of 
the  statement  or  statements  which  it  Is  intend- 
ed to  tender  as  an  issue  or  inues. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dl»  i  MS;  Dm.  Dig.  |  all.*] 

2.  AFFBAL  and  EbBOB  (I  lOU*)— BlTLHIOS  OH 

PusADiiras^RBvixw. 

Where  a  trial  court  has  admitted  evidence 
on  tbe  part  of  plaintiff,  over  the  objection  ol 
the  defendant  on  the  theory  that  statements 
and  ftllegatlrais  contained  in  an  exhibit  were  al- 
legations of  the  complaint,  and  should  be  taken 
as  part  of  tbe  pleading,  and,  after  tbe  evidence 
is  all  in,  tbe  plaintiff  has  moved  the  court  for 
leave  to  amend  the  pleading  by  alleging  the 
fact  stated  in  the  ezbiblt  and  on  which  evi- 
dence bas  been  admitted  in  order  to  make  the 
pleading  conform  to  the  focts  proven,  and  tbe 
motioD  is  denied  on  tlie  objection  of  the  de- 
fendant field,  that  the  rulings  of  the  court  twve 
not  prejudiced  any  substantial  right  of  the  de- 
fendant and  that  tbe  judgment  should  act  be 
reversed  on  account  of  such  erroneous  rulings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emu^Cmt  Dig.  H  410e-410e;  Dee.  I>l»  i 

Appeal  from  District  Court  Twin  Falls 
County;  Edward  A.  Walters,  Judge. 

Action  to  foreclose  a  mechanics  Uw  by 
Dan  J.  Sweeney  against  James  O.  JtAnson. 
Judgment  Cor  plalnttB^  and  deC&ndaiit  ap- 
peals. Affirmed. 

A.  M.  Bowen  and  J.  W.  Porter,  both  of 
Twin  Palls,  for  appellsnt  James  H.  Wise, 
ot  Twin  Falls,  tor  respondent 
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AIIiSHIB,  O.  J.  The  only  qaestton  to  be 
determined  on  tbls  appeal  is  the  effect  of 
pleading  a  written  Instrument  by  setting 
It  out  and  attadilnff  It  to  tbe  complaint  as 
an  exhibit.  Tbis  action  was  instituted  to 
fOredoae  a  mechanic's  lien.  The  plaintiff 
attached  a  copy  of  liia  claim  of  Uen  to  the 
complaint  as  an  exhibit  Paragraph  4  of  the 
complaint  alleges  that  on  the  19th  day  of 
October,  1910,  the  plaintiff  duly  filed,  as  - re- 
quired by  law,  his  dalm  of  Hen  for  the 
amount  due  and  owing  plaintiff,  and  this  Is 
followed  by  a  statement  of  the  general  pur- 
port of  the  claim  and  the  fact  that  It  was 
recorded^  and  concludes  in  the  following 
words:  "A  copy  of  which  Is  hereto  annexed 
and  made  a  part  of  this  complaint  and 
marked  Exhibit  A."  The  claim  of  Uen  redtes 
that  the  claimant  entered  into  a  Tetbal  con- 
tract with  the  defendant  for  the  construc- 
tion of  a  two-story  brick  building,  and  that 
the  labor  and  material  fnmiahed  was  "rea- 
sonably worth"  the  sums  claimed  In  the  lien. 
It  was  not  alleged  that  ttiere  wu  any  sttp- 
ulated  price;  and  the  complaint  Is  silent  as 
to  tbe  value  of  the  serrlcea.  The  complaint 
eantalns  no  allegation  that  the  labor  and 
material  furnished  was  of  tbe  reasonable 
value  of  the  amount  claimed.  The  defendant 
answered  the  complaint  and  draled  all  tbe 
material  allegations  thereof  except  the  al- 
legation that  plaintiff  had  made  and  filed 
his  claim  of  Uen  in  accordance  with  tbe  stat- 
ute, and  that  aUegation  was  admitted.  The  de- 
fendant did  not  donur  to  the  complaint^  and 
upon  the  trial  def^dant  objected  to  the  In- 
troduction of  oTidence  as  to  tbe  reasonable 
value  of  the  service,  labor,  and  materiaL 
The  court  overruled  tbe  objection  and  h6Id 
that  the  auction  contained  in  the  claim 
of  lien,  which  was  attached  to  ttie  comfdalnt 
as  an  exhibit,  amounted  to  the  allegation  that 
tbe  serTice^  labor,  and  material  was  reason- 
ably worth  tbe  amount  claimed.  The  ruling 
of  tbe  court  on'  this  question  wu  dearly 
erroneous. 

[1]  As  we  understand,  it  Is  a  well-estab- 
Uflbed  rale  of  practice  that  pleading  a  docu- 
ment by  attaching  it  as  an  »hiblt  does  not 
amount  to  an  allegation  that  the  statements 
and  re^als  contained  in  the  document  are 
true  aAd  correct,  or  that  it  is  the  Intention 
of  the  pleader  to  tender  every  stajtement  and 
recital  therein  contained  as  an  Issue  in  the 
case.  On  the  oUier  hand,  a  deCmdant  who  la 
called  upon  to  answer  such  pleading  Is  never 
expected  to  traverse  the  statemmt  and  re- 
citals contained  in  an  exhibit.  If  the  de- 
fendant contvoverts  the  existence  of  awA  a 
documttit,  ite  execotion,  or  tiie  fact  that  It 
contained  audi  statements  and  recitals,  be 
must  deny  those  facts;  In  other  words,  when 
the  {deader  pleads  an  ablbit,  he  Is  under- 
stood thereby  to  charge  that  the  exhibit  ex- 
ist^ that  it  has  been  duly  executed,  and  that 
it  contains  the  statemraits  and  recitals  shovn 
upon  the  exhibit;  and  these  are  really  the 
only  iBsnable  flicta  presented  or  tendered  by 


attadilng  an  ohlbtt  to  a  complaint.  This 
rale  is  weU  recognized  by  the  authorities. 

City  4^  Los  Angeles  v.  Signoret,  50  OsL 
208,  was  an  acti«m  to  enfbrce  a  Uen  on  a  lot 
in  the  tflty  of  Los  AngeAea  for  a  sewer  assess- 
ment The  lien  was  attached  to  Uie  cmi- 
plalnt  with  tile  allegation,  "and  to  which 
exhibit,  for  aU  particular  aUegatlons  thowin 
contained,  referoioe  la  hereby  made";  and 
the  court  hrtd  tiiat  tbe  pleader  had  not 
tendered  an  Issue  as  to  any  of  the  recitals 
found  in  the  exhibit  by  mere  reference  to 
them,  and  that  In  order  to  tmder  an  Issne 
ther«m,  he  mnst  plead  them  as  fhcts.  That 
case  has  been  approved  and  followed  by  the 
same  court  in  Lambert  v;  Hasfeell,  80  CaL 
611,  22  Pac.  827:  Bnrkett  v.  Griffith,  90  OiL 
032.  27  Paa  G27,  U  L.  B.  A.  707,  25  Am.  St 
Rep.  151. 

In  lambert  v.  Haskell,  tbe  court  referred 
to  the  original  case  and  said:  "Tbe  case  of 
Los  Angeles  v.,  Signoret  la  not  at  all  in  con- 
flict with  the  decisions  ahove  dted.  It  mere- 
ly establiaihes  what  se^ns  to  us  to  be  an  ob- 
vious and  necessary  quaUfication  of  title  role, 
namely,  that  matters  of  substance^  which 
are  prellminaxy  or  collateral  to  the  Instru- 
ment pleaded,  cannot  be  suivUod  the  re- 
citels  of  tbe  Instrument  This  must  be  true. 
All  that  is  accompUshed  by  setting  forth  an 
instrument  In  fuU  Is  to  alle^  ite  existence 
and  diaracter.  It  does  not  involve  an  asser- 
tion of  the  truth  of  preliminary  or  collateral 
matters  recited  In  the  Instrument  Whatever 
may  be  the  ^ect  ot  aacb  rentals  as  evidence^ 
they  cannot  serve  as  alle^tiona  In  pleading." 

In  Spragne  v.  Wells,  47  Minn.  501,  50  N. 
W.  535,  the  Supr^e  Court  of  KOnneeota 
said:  "Tbe  redtels  contained  In  a  coiqr  of 
a  written  Inatramdnt  annexe^l  to  a  complaint 
do  notr  as  a  matter  of  pleading,  s^e  the 
purpose  of  an  allegation  that  the  fiicte  are 
as  re<dted."  TUs  case  was  aj^roved  by  tiie 
same  court  and  followed  In  Unltm  Sewer 
Pipe  Co.  V.  Olsen.  82  Hinn.  187,  81  N.  W. 
766.  City  Of  Los  Angeles  v.  Signoret,  siqna, 
was  followed  and  approved  by  the  Su^eme 
Court  of  South  Dakota  In  A.  Aultman  &  Go. 
v.'Slgllnger.  2  8.  D.  442.  50  N.  W.  SU.  See^ 
also,  note  to  Bnrkett  v.  Orifllth,  13  Ll  B.  A. 
707. 

It  was  error  for  the  court  to  hold  that  tbe 
recital  In  the  claim  of  Uen  that  the  service, 
Uibor,  and  material  was  reasonably  worth  a 
specified  sum  amounted  to  an  allegation  of 
tbe  com^lnt  to  that  effect  and  rendered  it 
necessary  fOr  the  defendant  to  traverse  or 
deny  such  recital.  We  are  of  the  oi^nlmi, 
however,  that  this  error  wUl  not  Justify  a 
reversal  of  tbe  Jud^ent  nnder  tile  drcum- 
stances  of  the  present  case. 

[2]  Tbe  court  did  admit  evidenoe  aa  to  the 
reasonable  value  of  the  service^  labor,  and 
material,  although  it  was  ovw  the  obJecUm 
of  the  defendant  After  the  evidence  was 
all  in,  tiie  plaintiff  moved  tbe  court  fw  per 
mission  to  amend  the  complaint  to  oonform 
to  tbe  proofii  by  allegtng  "that  tbe  reasoma- 
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bte  Taliie-  of  the  ptaintUTs  aerrlcoij^  In  bnOd- 
lag  and  aoperintendlns  tbe  ooDBtmcUon  of 
tlie  aforesaid  deecribed  building,  Is  reason- 
ably worth  the  sum  of  fl,000^  and  that  the 
Eoaaonable  vahie  of  matarlals  furnlahed  by 
the  plalnttff  in  the  constroctlim  of  >ald 
building  la  $30."  The  defendant  tealated 
this  motion,  and  the  court  aocordlngly  denied 
the  request  to  amend  the  pleading,  but  ap- 
pnrs  to  hare  done  so  on  Uie  theory  that  it 
did  not  need  amendmoitt  and  tiiat  the  re- 
cital In  tbe  exhibit  was  equivalent  to  the 
allegation  proposed  by  the  amendment  The 
amendment  should  have  been  allowed.  Sec- 
tlona  4225.  4226.  4229,  and  4231  of  the  Re- 
Tlsed  Codes  are  clearly  intended  to  cover 
just  such  cases  as  this,  and  It  was  within 
the  power  of  the  trial  court  to  order  the 
amendment  requested  In  this  case,  and  we 
thlnh  It  was  his  duty  to  grant  the  request 
Snowy  Peak,  etc.,  CJo.  v.  Tamarack,  etc.,  Co., 

17  Idaho,  642,  107  Pac  60 ;  Johnson  T.  Gary, 

18  Idaho,  ^3,  111  Pac.  856;  Pennsylvania, 
etc..  Mining  Co.  r,  Gallagher.  10  Idaho,  101, 
112  Pac.  1044. 

Under  the  drcumstancea  of  tbls  case,  we 
feel  that  the  Judgment  should  be  affirmed. 
The  plaintiff  Introduced  proofs  to  show  that 
the  labor,  service,  and  material  was  reason- 
ably worth  the  amount  claimed,  the  defend- 
ant had  notice  that  the  court  considered  that 
was  an  Issue  In  the  case,  and  defendant  had 
an  opportunity  to  rebut  the  proofs  tendered 
on  this  question,  and  defendant  also  resisted 
an  ai^llcatlon  to  amend  the  pleadings  to 
conform  to  tbe  proofs.  We  do  not  think  he 
has  been  prejudiced  In  any  substantial  right 

The  judgment  should  be  affirmed,  and  It  Is 
•0  ordered.  Oosta  awarded  in  fhvor  of  ra> 
■pendent 

SUIJ^TAM  and  STEWART*  JJ;,  ooncur. 


m  Maho  487) 

MeOOBMICK  t.  SinTH. 
(SopreiiM  Court  of  Idaho.    Ifareh  8»  1918.) 

1.  AiTUL  AVD  mamom  Q  1170*)— Habmubs 
Baaoa. 

Where  It  dearly  appears  from  the  alien- 
ttons  at  the  complalot  toat  a  clerical  mistake 
was  made  In  a  date,  and  the  whole  pleading 
taken  together  clearly  shows  the  correct  date, 
the  Judgment  will  not  be  reversed  because  of 
audi  clerical  error. 

[Ed.  Nott^Fw  other  cases,  sea  Ai^eal  and 
gmr^^Obot.  Dig.  li  454dMS»;  Dao.  Dig.  i 

2.  Apfbal  aud  Baaon  (|  1170*)— HASicuaB 
Baaoa. 

Section  4207,  Bev.  Codes,  provides  tor  a 
liberal  eonstmcUon  of  the  pleadings,  with  a 
view  to  substantial  Justice  between  the  parties. 

[Bd.  Kots,^Fiw  other  case^  see  Aweal  and 
Error.  Gent  Dig.  If  46£hS16;  DeToig.  | 
1170.*] 

8.  Pludino  (M  84*)— OoNsraucnoir. 

A  pleadlDg  riioald  be  s»  censtmad  aa  ts 
allege  all  of  ae  facts  that  can  be  Impttad  h7 


fair  and  reasonable  intendmeiit  from  Qw  facts 
expressly  alleged. 

[Ed.  Note.— ^r  other  eases,  see  Pleading; 
Cent  Dig.  H  M-75;  De&  Dig.  i  84k*) 

4.  CouBTB  d  ISO*)— Xhsmoi  OouBT«-^toBn> 

DionoiT. 

Under  the  provisions  of  artide  6,  |  20,  of 
the  CooBtltntion  of  Idaho,  and  the  provisions  of 
secHoD  8830,  Bev.  Codes,  tbe  district  court  has 
oriffinal  jurisdiction  In  all  casea  both  la  law 
and  in  equity. 

D^^  180*'*'''"         cases,  see  Courts  Dec 

B.  Gouan  d  489*)— TmsBAL  Goustb-^ubis- 
Dxonoir. 

The  provMons  <d  the  United  States  Judi- 
ciary Act  Uarch  8.  lOU.  c.  281,  86  Stat  1087 
(U.  8.  Oomp.  St  Smp.  1011,  p.  128>,  do  not 
confer  azdnslTe  jnrisuatiaB.  upM  federal  eoarts 
in  actlona  upon  contracta 

[Bd.  Note.— For  other  caae^  see  Courta  Cent 
Dig,  M  1824.  1830^  1888-189^  1872-187?:  Dea 
Dig.  1  480.*] 

6.  COUBTS  (I  480*)— FSDaBAL  COUBTB— BZOLU- 

aivK  JoBiaDiOTXon  —  Rxcovkbt  or  Assass* 

UBNTs  on  NanOITAL  BANKa. 

Section  2B6  of  said  Judidaiy  Act  (Act 
March  3.  1911,  C;  231,  86  Stat  1160  [U.  S. 
Comp.  St.  Supp.  1011,  p.  234])  declares  the 
jarisdictloo  of  the  federal  IMatrict  Gonrts  to  be 
ezdusive  of  the  state  courts  in  the  particular 
casea  set  forth  in  said  section,  but  tb»  section 
does  not  indode  such  actions  as  the  one  at 
bar. 

[Bd.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  li  1324.  1330^  188&-1M1. 18T»-]274;  De& 
Dig.  1488.*] 

7.  COUBTS  (i  489*)— Sun  OOUBTS— GOHOCB- 

SBNT  JuBiaoionon. 

Tbe  state  courta  have  concurrent  Jorisdlc- 
tlOD  in  all  matters  wherein  the  Jurisdiction  of 
federal  courta  Is  not  made  exclusive  b7  the  Gon< 
stitution  or  acts  of  Oongresa 
_[Bd.  Note.— For  other  ease%  aee  Courts,  Cent 
m'  i  4^  1838, US,  X872-1S7?;  Dea 

&  GoDBta  (S  489*)— Statb  Couns— Juaisnio- 

TIOET. 

Unless  tbe  jurisdlctttHi  conferred  by  tbe 
Coastltation  and  h  ws  ftf  the  United  States  upon 
tbe  federal  courts  is  made  ezdusive  of  the  ataxt 
courts,  state  courts  retain  jurisdiction  ot  all 
actI(His,  wherein  they  are  competent  to  take 
jurisdiction  under  the  state  laws. 

[EM.  Note.— Per  other  case&  see  Courts,  Gent 
Dig.  {1 1324.  1330, 1833^  im,  1372^1374;  Dec. 
Dig.  I  489.*] 

a  CotTBTa  (I  488*>-^TATK  COUBm-^UaiSDIO* 

HON. 

Said  courts  have  Jurisdiction  of  actions  to 
enforce  liabilities  of  stockholders  of  national 
banks  on  ttoA  assessments. 


[Ed.  Note.— For  other  ama,  seejOourts.  Cent 


if  1324. 1880^  1888,  uS.  1872-18T2;  Dee 


10.  DiBTBiOT  AHo  PBOOBomnio  Anoaimg  a 
0*)— Civil  Aonoira— Natioital  Baitks— Ab- 
SBSSiaiTTB  AoAiirsT  SroOKHOLDxaa— AonoN 
or  KaoKivKB's  ATToasaT. 

The  provisions  <a  section  880,  Bev.  St  of 
the  United  States  (U.  S.  Gomp.  St  1001,  p. 
218),  requiring  actions  broncbt  oy  an  officer  of 
the  tJnited  States  to  be  etmducted  by  the  United 
States  district  attorney,  are  merdy  directory,  as 
an  action  of  that  character  may  he  Ixtiugbt  hj 
the  receiver's  spedal  attorney. 

[Ed.  Note.— For  oth«  cases,  see  District  and 
pTMecntiv  AttotMOPS,  OMit  Dig.  ||  86^  87; 
Dec  Dig.  I  9.*] 


•fte  otte  esses  see  aaus  tepte  sad  ssottoB  NtmBBR  la  Dee.  Dig.  *  Am.  Dig.  Ksr-Ho^  ••■las  *  Bi^  Xnta^ 
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(Idaho 


Appeal  from  IMstrict  Court,  Lemhi  Coun- 
ty; Jas.  M.  Stevens,  Judge. 

Action  by  Frank  R.  McCormlck,  recover 
of  the  First  National  Bank  of  Salmon, 
against  William  C.  Smith,  administrator  of 
John  C.  Sinclair.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

B.  W.  Wbltcomb,  of  Salmon  City,  for  ap- 
pellant F.  J.  Cowen,  of  Salmon,  for  re- 
spondent 

SULLIVAN,  J.  This  action  was  brou^t 
to  recover  Judgment  against  the  defendant 
as  administrator  of  the  estate  of  John  C. 
Sanclalr,  deceased,  for  the  sum  of  |9,500,  with 
interest  fP^  ai>  assessment  levied  on  na- 
tional bank  stocic 

It  appears  from  the  record  that  said  'de- 
ceased was  a  stockholder,  and  held  95  shares 
of  the  capital  stock  of  the  First  National 
Bank  of  Salmon,  which  bank  was  doing  a 
graeral  banking  business  In  Salmon  City 
until  about  June  8,  19H,  when  it  voluntarily 
suspended  business;  that  thereafter,  on  Au- 
gust 8,  1911,  the  United  States  ComptroUer 
of  the  Currency,  who  was  In  charge  of  said 
bank,  determined  the  same  to  be  in  an  In- 
solvoit  condition,  and  appointed  a  recover 
therefor,  who  thereupon  took  charge  of  the 
business  of  said  bank  for  the  purpose  of 
winding  up  its  affairs;  that  the  plaintiff  in 
this  action  was  the  duly  appointed  and  aaal- 
Ifled  receiver ;  that  Sinclair  died  on  or  about 
September  4,  1911,  and  at  the  time  of  his 
death  was  the  owner  of  said  96  shares  of 
tlie  capital  stock  of  said  bank ;  that  the  de- 
f^dant  was  the  duly  appointed,  qnalifled, 
and  acting  administrator  of  the  estate  of 
said  deceased;  that  on  January  11,  1911, 
the  Comptroller  of  the  Currency  of  the  Unit- 
ed States  levied  an  assessment  upon  the 
capital  stock  and  stockholders  of  said  bank 
to  the  full  amount  of  the  capital  stock,  or 
the  sum  of  ¥100  per  share  on  the  entire  capi- 
tal stock  of  said  hank ;  that  on  January  22, 
1912,  the  plaintiff  demanded  from  the  de- 
fradant  as  administrator  of  the  estate  of 
said  deceased  the  payment  of  the  amount  so 
levied  upon  said  ^ares;  that  on  March  30, 
1011  (1912),  the  plaintiff  presented  to  the 
said  administrator  an  account  duly  verified 
for  allowance,  and  that  the  defendant  as 
administrator  disallowed  said  claim,  and  re- 
fased  and  fiiUed  to  pay  said  sum  of  $9,500 
or  any  part  thereot 

▲  gmeral  demurrer  was  filed,  based  on 
two  grounds:  (1)  That  the  complaint  did 
not  state  a  cause  of  action;  (2)  that  the 
court  liad  no  jurisdiction  in  the  matter. 
Tbe  court  overruled  said  demurrer,  and  the 
defendant  ffttled  and  refused  to  answer  fur- 
ther, and  a  judgment  by  default  was  enter- 
ed against  him  to  the  full  amount  of  said 
sum  qf  $9,500,  with  Interest  The  appeal  is 
from  the  Judgment 

[1]  1.  The  main  .spedfication  of  error  Is  to 
tbe  effect  that  there  Is  no  allegation  In  tiie 


complaint  that  the  claim  sued  for  was  duly 
verified  and  presented  to  tiie  administrator 
within  the  time  prescribed  by  law,  and  this 
contention  is  based  on  the  ground  ttiat  the 
allegation  in  regard  to  that  matter  averred 
that  said  claim  was  presented  to  said  ad- 
ministrator for  allowance  on  March  30, 
"1911,"  Instead  of  MarCh  30,  "1912."  From 
the  allegations  of  the  complaint  It  is  clear 
that  the  claim  was  presented  on  the  30th 
of  March,  1912,  and  that  the  use  of  the  fig- 
ures "1911"  Is  purely  a  clerical  error.  It 
Is  well  settled  that  errors  which  are  obvious- 
ly clerical  and  leave  the  meaning  nnlmpaired 
will  be  disregarded.  1  Sutherland  on  Code 
Pleading,  |  93,  and  authorities  there  dted. 
It  was  conceded  on  oral  argument  that  this 
clerical  error  was  not  called  to  the  atten- 
tion of  the  court  on  the  argument  of  the 
demurrer.  It  no  doubt  would  have  been 
corrected  there  had  the  court's  attention 
been  called  to  It  It  Is  alleged  in  the  com- 
plaint that  the  bank  suspended  business  on 
June  8,  1911;  that  the  bank  was  declared 
Insolvent  and  a  receiver  appointed  on  or 
about  August  8, 1911 ;  that  Sinclair  died  on 
or  about  September  4,  1911 ;  and  that  there 
after  an  assessment  was  levied  upon  the 
capital  stock  of  said  bank  on  January  11, 
"1911."  If  Sinclair  did  not  die  until  Sep- 
tember 4,  1911,  and  the  asses«nent  was  not 
levied  until  after  the  bank  had  been  declar- 
ed Insolvent  In  August  191^  the  assessment 
could  not  have  been  levied  on  January  11, 
1911*  but  must  have  been  levied  on  Jan- 
uary 11,  1912,  and  since  the  administrator 
was  not  appointed  until  after  the  death  of 
Sinclair  on  September  4,  1911,  the  claim 
could  not  have  been  presented  to  him  as 
administrator  of  said  deceased's  estate  on 
March  30,  1911.  Those  dates  are  thus  shown 
to  be  clerical  errors,  and  should  have  been 
"1912,"  instead  of  "1911."  These  clerical 
errors  are  too  apparent  on  th^r  face  to 
Justify  the  court  In  sustaining  the  conten- 
tion of  appellant  In  r^rd  to.  them.  Bad 
the  trial  court's  attention  been  called  to  the 
errors  In  those  two  dates,  they  no  doubt 
would  have  been  corrected  instanter.  It  was 
certainly  carelessness  on  the  part  of  the 
pleader  not  to  have  his  dates  correct,  but 
the  whole  pleading,  taken  together,  clearly 
indicates  that  said  »rors  vere  only  clerical, 
and  the  Judgm^t  should  not  be  reversed  be- 
cause of  them. 

[2]  Section  4207,  Ber.  Codes,  provides  for 
a  liberal  construction  of  pleadings  with  a 
view  to  substantial  Justice  between  the  par- 
ties. It  does  not  appear  that  the  defoidant 
has  been  misled  because  of  tlie  clerical  ei^ 
rors  in  those  dates. 

[3]  A  pleading  should  be  construed  so  as 
to  allege  all  of  the  facts  that  can  be  implied 
by  fair  and  reasonable  Intendment  from  the 
facts  expressly  stated.  31  Cyc  pp.  79,  80, 
and  note  fi;  4  Ency.  PL  &  Pr.  p.  749,  and 
note.  This  contention  Is  without  merit 

[4]  2.  It  la  next  contended  that  the  Dia- 


Digitized  by  Google 


EDWARDS  ANDJBRSOir 


1001 


trlct  Court  of  the  United  States  has  orlgl- 
nal  and  acluBlve  jurisdiction  In  this  action, 
and  eomuel  cites  U.  S.  Judicial  Code,  c.  2,  | 
24  (Act  March  3,  1911,  C  231,  86  Stat  1091 
[TT.  S.  Gomp.  St  Supp.  1911,  p.  136]),  5  Fed. 
Stats.  Ann.  p.  IDS,  and  other  authorities. 
This  contention  ts  without  merit  This  is 
an  action  upon  a  contract,  and  does  not  come 
within  the  provisions  of  the  laws  of  Con- 
gress conferring  abusive  Jurisdiction  upon 
United  States  District  Courts  in  certain  cas* 
ev,  -  but  does  come  within  the  Jurisdiction 
etofiternA  by  our  state  Constitution  and  stat- 
utes upon  the  district  courts  of  this  Btat& 
Article  6k  f  ao^  Const  of  Idaho;  section  8S30, 
Rer.  Codes. 

[I]  United  States  JudleUur  Act  March  8. 
1911»  does  not  confer  enduslve  Jurisdiction 
upon  ttie  federal  courts  in  actions  upon  con- 
tracts. That  portion  of  the  act  which  re- 
fers to  national  banks  Is  found  In  aubdlvl- 
■Ion  16,  I  24.  Bopfclns*  Judidal  Code^  p^  S4. 

[I]  BecUon  266  of  the  same  Code  declares 
the  jurisdiction  of  the  federal  District  Courts 
to  be  ezclusiTe  of  Uie  state  courts  In  the 
parttcnlar  eases  set  forth  In  said  section, 
an  d  none  of  sadi  casn  Inchidft  caoses  of  ac- 
tion such  as  the  one  at  bar. 

[7]  It  is  weU  established  that  the  state 
courts  haTe  concurrent  jurisdiction  in  all 
matters  wher^  the  jnrlsdlctlou  of  the  feder- 
al courts  Is  not  made  utdusiTS  by  the  Con- 
Btltnttott  or  acts  of  Congress.  ClaBln  r. 
Houseman,  9S  U.  8.  130.  23  L.  Xd.  833;  First 
Mat  Bank  of  Charlotte  t.  Morgan,  182  U.  S. 
141t  10  Sup.  Ct  87.  88  I*  Ed.  282;  Ordway 
T.  Central  C  N.  Bank,  47  Md.  217,  28  Am. 
R«p.  466;  Blete  Columbia  N.  B.,  87  Fa. 
87,  80  Am.  Rep-  848.  But  jurlsdictlott  Is  ex- 
presaly  conferred  npon  state  conrts  hj  tb» 
latter  part  of  section  B198,  Rer.  Btaft.  of 
the  U.  S.  (U.  &  Gomp.  St  1901,  p.  849S). 

[I]  Unless  ttM  jnrisdlctton  conferred  by 
Uie  C(»istltutIon  and  laws  of  the  United 
Btetes  up<ni  the  federal'  courts  Is  made  ezeln- 
slTe  of  the  state  courts,  state  courts  retain 
jurisdiction  of  all  actions  wbereln  thear  are 
competent  to  take  jurisdiction  under  tiielr 
own  laws.  Clafliu  v.  Houseman,  supra ;  Rale- 
Mr  T.  Oliver,  97  Ala.  710,  12  South.  288,  88 
Am.  St  Rep.  213;  Peters  T.  Fostor,  60  Hun, 
007,  10  N.  T.  Supp.  388:  Piatt  T.  Crawford, 
8  Abb.  Praa  (N.  S.,  N.  T.)  297. 

[I]  The  state  conrts  have  entertained  jn- 
risdicdon  of  actions  to  enforce  Uie  liabili- 
ty of  stockholders  of  national  banks,  and 
their  right  to  do  so  Is  nmceded.  Dent  t. 
Matteson,  73  Minn.  170,  76  N.  W.  1041,  178 
U.  8.  621,  20  Sup.  Ct  419,  44  L.  Ed.  671. 

[II]  Section  380  of  the  Rev.  Stats,  of  the 
V.  S.  (U.  8.  Oomp.  St  1901.  p.  213).  requiring 
actions  brought  by  an  t^cer  of  the  United 
States  to  be  conducted  by  the  United  States 
District  Attomeyi  Is  held  in  the  case  of 
Kennedy  t.  Gibson.  8  Wall.  498,  19  L.  Ed. 
476,  to  be  merely  directory,  and  that  an  ac- 


tion of  this  diaracter  may  be  Ivon^t  by  the 

receiver's  special  attorney. 

The  judgment  must  be  affirmed,  and  ft  is 
80  ordered,  with  costs  In  favor  of  the  xe- 
spondoit 

AIIiSHIB^  OL  J.,  and  STEWART,  J.,  too- 

cur. 


(a  Idaho  H9 
EDWARDS  V.  ANDERSON. 
(Supreme  Court  of  Idahou   March  ^  1918.1 

L  Afpul  Aire  Bbob  a  BSS^BmocnAm- 

BB'S  TBAHSOBIFT  —  WRUUBira  BT  TBZA& 

JnooK. 

Under  the  provisions  of  subdivision  3  of 
section  4434,  Rev.  Codes,  as  amended  bj  Laws 
of  1911,  p.  879,  e.  119,  the  transcript  ot  the 
evidence  certified  to  bj  the  stenographer  must 
be  settled  by  the  trial  judge  in  order  to  have  the 
tame  reviewed  apon  appimL 

[Eld.  Note.— For  other  case^  see  Appeal  and 
Error,  Cent  Dig.  H  246172462,  2406-2471; 
Dee.  Dig.  I  663.*] 

%  Affkaz.  An)  fiteoB  a  668*)— MonoH  lo 
Disuiss— Gbouitds— Smmom  or  Bnx  or 

EXCEFTIOKS. 

Where  a  motion  to  dinniss  ao  appeal  Is 
made  on  the  ground  tliat  the  steooerapher^ 
transcript  was  not  settled  as  required  bj  the 
provisions  of  sabdlviMon  3  of  section  443^  and 
such  motion  is  made  witliin  the  time  required  by 
rule  54  (96  Pac  xii)  of  the  rules  ot  Uiis  court,, 
the  motion  must  be  granted  and  the  appeal  dis- 
missed. 

[Ed.. Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  24^72462,  2466-2471; 
Dec  Dig.  I  663.^3  -  .? 

3.  MBBITB—AiTIBXAHCX  ot  JUDOKSnT. 

fleM,  under  the  record,  that  the  jadgment 
of  the  trial  court  should  be  affirmed  on  the 
merits. 

Appeal  from  District  Court  Lemhi  Coun- 
ty ;  Jas.  M.  Stevens,  Judge. 

Action  by  E.  E.  Edwards  against  Pwcv 
Anderson.  Judgment  for  plalntU^  and  ds- 
foadant  appeals.  Afflnned. 

Ceo.  W.  Padgham  and  John  H.  l^dghamw 
both  <tf  Salmon  (Uty.  for  appeUant  A.  O, 
Cherry,  of  Salmon  City,  for  napaoAmt 

SULLIVAN.  J.  This  action  was  brougM 
to  recover  a  balance  of  $308.20  allied  to  be 
diie  on  open  book  accoi^nt  The  defense  waa 
the  statute  of  limitations.  ,  The  action  was 
tried  to  tbe  court  without  a  jury,  and  judg- 
ment entered  In  favor  of  tbe  plaintiff  in  the 
sum  of  $302.20,  with  interest  thereon,  and 
costs.   The  appeal  is  from  tbe  judgment 

We  are  first  met  by  a  motion  to  dismiss 
the  aptieal  on  several  grounds,  among  whlA 
is  the  ground  that  the  reporter's  tzanscript 
Was  not  settled  as  required  by  law.  On  an 
examination  of  the  transcript  we  fiud  that 
It  was  not  settled  by  the  judge,  as  reQuLred 
by  the  provisions  of  subdivision  3  of  section 
4434.  as  amended  by  the  Laws  of  1911,  p.  879l 
This  court  had  this  questlcm  before  It  In 
Orislnger  v.  Hubbard.  21  Idaho,  469, 122  Paa 
853,  and  held  that  under  the  provislom  ef 
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Mid  section  4434,  the  party  appealing  must 
iwocun  a  tiaiuciipt  of  the  ateoogxaptier's 
notei^  and  hare  the  aame  aetUed  and  al- 
lowed b7  the  trial  Judge  In  aocordanoe  with 
the  proTlBlona  of  snbdlvlaloD  8  of  tald  section. 
And  In  Furv  t.  Taylor,  22  Idaho^  60B,  127 
Pac.  678,  this  court  held  that  the  tnuutcript 
of  the  eridence  certlfled  to  by  the  stotiogra- 
pher  onut  be  settled  hy  the  trial  Judge  In 
order  to  hare  the  same  reviewed  upon  ai^teal 
to  this  court  Those  dedsloDS  are  dsdslTe 
of  this  motion,  and  the  motiott  must  be  sus- 
tained and  the  appeal  dismissed.  Bald  mo- 
tion was  made  within  the  time  prescribed  by 
hile  M  (96  Pac  xiQ  of  the  roles  of  this  court 
We  hAve,  however,  carefully  examined  the 
record  in  the  case,  and  find  no  wror  In  the 
record  that  would  wanant  a  rereisal  oC  the 
Judgment 

The  Judgment  Is  tiber^re  affirmed  oa  its 
ravits,  with  costs  in  faror  of  the  resposdsnt 

AIIAHXS^  <X  and  STOVTABT,  con- 
cur. 


CRAMER  T.  WALEBR. 
(Saprems  Court  of  Idaho.    Btareh  4,  1918.) 

L  Tteu.  (1  105*)— RsGBPTiOH  or  Bnoiiroa 
—  OhOBS-BXAUKATIOK  —  BmeCT  ov  Tbbti- 
.  HOKT. 

In  a  salt  to  quiet  title,  where  the.  defeose 
■ets  up  title  hj  advene  poeseisloD.  and  offers 
to  prove  payment  of  taxes  by  oral  testimony, 
and  objection  is  enstained  to  tach  evidence  on 
the  (Touod  that  it  is  not  the  best  evidence, 
and  the  facts  ot  the  payment  of  taxes  are 
brought  out  by  the  same  witness  on  cross-ex- 
anunation.  where  no  objection  is  made,  the 
evidence  is  competent,  and  mast  receive  con- 
sideration by  the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  260-266;  Dec  Dig.  f  lOS.*] 

2.  Advebbs  PossBsazoiv  (|  109*)— pAmm 

or  TAXES—Tiia. 

Where  W.  settled  npon,  indosed,  sod  oc- 
cnpted  a  town  lot,  and  oontinned  to  occupy 
and  possess  the  same  from  1881  nntil  the  com- 
mencement of  an  action  to  ouiet  title  In  1910, 
and  it  appears  that  W.  paid  the  taxes  levied 
and  assessed  against  the  property  from  1881 
down  to  the  time  of  the  oommencement  of  the 
action,  and  fliat  BL,  die  holder  of  the  legal 
title,  did  not  pay  any  taxes  nntO  June  1889. 
Md,  that  W.  had  matured  and  perfected  his 
tiUe  by  adverse  possession  and  the  payment 
of  mzes  for  a  continuous  period  of  five  years 
prior  to  the  payment  'Of  any  taxes  by  M.,  and 
that  the  question  of  priority  of  payment  of 
taxes  thereafter  or  the  right  of  either  party 
to  have  the  property  thereafter  assessed  in 
his  name  and  to  pay  the  taxes  thereon  does 
not  arise,  and  Is  unmaterial  for  the  purposes 
of  determining  the  rights  of  the  parties  under 
their  respective  claims  of  ownership  and  ad- 
verse possession. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possessioa,  Osnt  Dig.  H  «2»-«BBi  Dea  Dig. 

9.  Adtzbsb  Possession  (I  109*)— Rntmsrrss 
— Patkkvt  or  Taxes— TiuB. 

Where  one  claims  title  to  property  by 
adverse  possession  under  section  4043,  Rev. 


Codes,  it  Is  not  neeessazy  Uiat  flte  Are  years 
oontlnuoos.  exdusive  adverse  pouession  sad 
paymmt  of  taxes  should  have  bera  immediately 
preceding  the  commmeemoit  of  tlie  action,  or 
at  any  special  or  particular  time,  but  it  is  suf- 
ficient if  the  party  claiming  sBch  title  can  es- 
tablish any  oontlnuoos  five-year  period  snbso- 
quent  to  the  aeqnisltion  of  the  l^al  title 
the  adverse  parly,  during  which  he  has  com- 
plied with  the  statute  in  maintaining  his  open, 
notorious,  contlnuotu  adverse  poMSSSfra  saa 
payment  of  taxes  for  sndi  period. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  U  629-635;  Dm:.  Dig.  i 
109.*1 

4.  Advkbse  Possession  (|  7*)— Occitpatioii-> 
Patuert  or  Taxes  Pbiob  to  Patent. 
Under  the  territorial  statute  of  187S 
(Laws  1874-75,  p.  479),  "the  owneish4>  of  m 
elalm  to  ogr  rimit  of  possession  to  any  land 
within  the  territory"  was  defined  to  be  "rcsl 
estate,"  and  **the  dalm  by  or  possesidon  of  any 
person,  firm,  corporation,  assodation,  or  com- 
pany to  any  land"  was  taxable,  and,  under 
that  condition  of  the  atatnte  where  a  contro- 
versy subsequently  and  after  the  lasuance  of 
patent  from  the  government  arises  between 
the  holder  of  the  legal  .title  and  one  claiming 
by  adverse  possession,  the  claimant  by  adverse 
possession  may  show  that  he  occoiued  the  Isnd 
sdversely  and  paid  taxes  tiiereon  prior  to  the 
issoance  of  patent  from  the  government. 

lEi.  Note.— For  other  eases,  see  Adverse 
Possession.  Cent  Dig.  f|  24-^;  Dec.  Dig. 
S  7.*] 

6.  AnvEBsn  PoaaBsaxon  (|  94*)— Paxioiit  or 
Taxis. 

On  ^e  question  of  payment  of  taxes  aa- 
nually,  both -by  the  holder  of  the  legal  title  and 
the  dalmant  by  adverse  poasessioo,  and  as  to 
the  right  of  one  to  have  the  proper^  assessed 
against  himself  and  to  pay  uie  taxes  thereon 
for  the  purpose  of  acquiring  adverse  possession 
against  the  true  owner,  who  also  peya  the 
taxes,  concurring  oinnion  in  Gavanaora  v.  Jack- 
son, 99  Cal.  672.  84  Pac  009.  and  Carpenter 
V.  Lewis,  119  CbL  IB,  60  Fu.  825,  cited  with 
appro vaL 

[Ed.  Note.— For  other  eases,  see  Adverse 
Possessioa.  Gent  Dig.  ff  0287^  Dse.  Dig.  | 
04.*1 

Appeal  from  District  Court.  Blaine  Ooun- 
ty;  Edward  A.  Walters,  Judge. 

Action  by  Hugh  Qramer  against  U  W. 
Walker  to  quiet  title.  Judgmoit  fpr  plain- 
tur,  and  defendant  anpeala.  Berened  and 
ronanded^  vlth  dlieedona. 

Richards  &  Haga  and  UcKeen  F.  Horow, 
all  of  Boise,  for  appellant  HcFadden  A 
Broodhead,  of  HaOey,  for  revraident 

AILSHIE,  C.  J.  This  case  InvolTBB  ths 
question  of  adverse  possession.  About  1881 
the  appellant  went  into  possession  of  block 
9,  In  the  townslte  of  Halley.  He  owned  lot 
8  and  bqilt  bis  residence,  so  that  it  stood  on 
b6th  lots  8.  and  9,  extending  about  8  or  10 
feet  onto  lot  9.  The  evidence  shows  that  he 
has  occupied  this  property  continuously  since 
that  time.  Respondent's  predecessor  in  In- 
terest, J.  W.  Morse,  acquired  the  legal  tJtle 
to  lot  9  some  time  In  1884,  but  prior  to  thai 
be  hsd  laid  claim  to  this  lot  The  towuslta 
of  Hailey  bad  been  platted  and  laid  out  by 
John  Ball^,  who  entered  the  land  under  ths 
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desert  land  lavs,  but  the  patent  did  not  lasne 
until  April  6, 1684.  The  efvidence  ahowa  that 
the  appellant  has  paid  the  taxes  on  tiie  prop- 
erty contlnuoudy  since  1881,  and  It  also 
shows  that  respondent  and  his  predecessor 
bare  paid  the  taxes  oa  tlw  same  ]^raperty 
continuously  since  1888. 

[1]  Tbe  proof  on  the  part  of  appelhint  <tf 
the  payment  of  taxes  from  1881  to  1889  con* 
sista  of  the  oral  testimony  of  the  appellant 
himself.  Tbls  evidence  was  objected  to  by 
counsel  for  respondent,  and,  after  the  testi- 
mony had  been  glTen,  the  objection  was  sus- 
tained by  the  court.  The  objection  was  baa- 
ed upon  the  ground  apparently  that  this  tes- 
timony was  not  the  best  erldeQce,  but  that 
the  records  would  be  the  best  evidence.  Not- 
withstanding this  objection  and  the  ruling  of 
the  court  sustaining  the  same,  counsel  for  re- 
spondent on  cross-examination  brought  out 
all  these  facts,  and  ai^laut  testified  posi- 
tively that  he  had  paid  the  taxes  on  the 
property  continuously  since  1881.  This  was 
clearly  competent  and  admissible  testimony, 
and  the  only  objection  that  could  be  urged 
to  it  was  that  it  was  not  the  best  evidence. 
Respondent,  having  brought  it  out,  however, 
on  cross-examination,  cannot  now  on  appeal 
object  to  its  competency. 

[1]  This  evidence  is  clear  and  unequivocal 
that  the  appellant  has  paid  the  taxes  on  the 
property  contlnuooSly  since  1881.  --It  has 
been  suggested,  however,  that  payment  of 
taxies  on  tbe  land  prior  to  the  issuance  of  a 
patent  from  the  government  and  while  tbe 
title  was  in  the  government  of  the  United 
States  would  not  serve  to  satisfy  the  require- 
ments of  the  statute  resting  title  by  adverse 
possession. 

[8]  It  Is  clear  that  tbe  payment  of  taxes 
tm  nnpetented  land  could  not  vest  any  right 
or  title  as  against  the  government,  but  this 
contest  and  controversy  Is  waged  between 
two  adverse  claimants  to.  the  property,  where 
It  Is  admitted  that  the  title  has  passed  from 
the  gorernment.  As  between  these  claim- 
ants, we  see  no  reason  why,  if  the  property 
had  been  assessed,  tbe  payment  of  taxes 
thereon  would  not  serve  the  same  purpose 
in  acquiring  Utl^  by  adverse  possession  as  it 
would  serve  If  tbe  title  had  already  passed 
from  the  government.  Under  the  statutes  of 
this  territory  in  force  In  1881,  possessory 
claims  were  taxable. 

[4]  Real  estate  was  defined  to  Include  "the 
ownership  of  or  claim  to  or  possession  of  or 
right  of  possession  to  any  land  within  the 
territory,"  and  section  5  of  the  Revenue  Act 
of  1875  (Sess.  Laws  1874-75,  p.  479)  provided 
that  "the  claim  by  or  possession  of  any  per- 
son, firm,  corporation,  association  or  com- 
pany to  any  land  shall  be  listed  under  the 
bead  of  real  estate."  If,  however,  It  be  con- 
ceded, which  nwy  be  done  for  the  purposes 
of  thljs  case,  that  the  payment  of  taxes  could 
not  Innre  to  the  benefit  of  one  dalmlng  title 
by  adverse  posspssloii  nntU  after  the  title 


passed  from  the  covermnent,  sUIl  the  appel- 
lant shows  that  he  had  paid  the  taxes  for  at 
least  five  yeans  conthraonsly  before  lespondi* 
enfs  predecessor  appears  to  bare  ever  paid 
taxes  on  this  iM-operty.  Patent  Issned  for 
this  land  to  John  Hailed  on  the  5th  of 
April,  1884.  Bespoudrat's  predecessor,  Moras, 
never  paid  any  taxes  on  this  lot  until  the 
29tii  of  June^  1888.  On  the  other  hand,  if 
appellant  had  been,  as.  tbe  evidence  shows,  In 
tbe  continnoos  adverse  possession  of  the 
property  from  April  5,  18S4.  and  had  paid 
the  taxes  assessed  against  the  property  con- 
tinuously during  that  period  of  tlm^  his  claim 
by  adverse  possession  had  matured  and  ri- 
pened into  tiUe  on  the  Gth  of  April,  1888. 
The  evidence  shows  that  appellant  paid  the 
taxes  that  year  11  days  prior  to  the  payment 
by  Morse,  respondent's  predecessor,  or  on  the 
18th  of  June^  It  is  clear,  therefore,  to  ns 
that,  under  the  statute  and  the  well-estab- 
lished jrules  of  law  applicable  to  acquiring 
title  by  adverse  possession,  appellant  bad  ac- 
quired the  title  to  this  property  prior  to  June 
29,  1889,  the  date  on  which  Morse  paid  the 
first  taxes.  Walker's  title  by  adverse  pos- 
session was  then  perfect  Payment  of  taxes 
thereafter  by  the  original  owner  of  the  l^al 
title  would  not  alter  condition  of  appellant's 
title.  Where  one  claims  title  to  real  estate 
by  adverse  possession,  when  the  five-year  pe- 
riod is  completed,  he  is  under  no  more  ob- 
ligation to  pay  tii&  taxes  thereafter  than  he 
would  be  on  any  other  property.  In  other 
words,  the  subsequrait  payment  of  taxes  aft^ 
er  the  adverse  title  Is  complete  is  no  longer 
necessary  or  essential  to  successfully  defend 
or  prosecute  an  action  In  support  of  such 
title.  Under  a  claim  of  title  to  property  by 
adverse  possession,  authorized  by  section 
1043,  Rev.  Codes.  It  Is  not  necessary  that  the 
Ave  years'  contlnnoua,  exclusive,  adverse  pos- 
session and  payment  of  taxes  should  have 
been  Immediately  preceding  the  commence- 
ment of  the  action,  or  at  any  spe<4ar  or  par- 
ticular time,  but  It  is  sufildent  if  the  party 
claiming  such  title  can  establish  any  con- 
tinuous-flve-year  period  prior  to  commence- 
ment of  the  action  and  subsequent  tb  the  ac- 
quisition of  the  legal  title  by  the  adverse 
party  during  which  he  has  compiled  with  the 
statute  in  maintaining  his  open,  notorious, 
adverse  possession,  and  payment  of  taxes  for 
such  period.  Webber  v.  Clarke,  74  Cal.  11. 
16  Pac.  431;  Alien  t.  McKay,  120  CaL  33% 
52  Fac.  828. 

[I]  Counsel  have  Indulged  In  considerable 
argument  over  the  rule  of  law  applicable  to 
the  facts  disclosed  in  this  case  with  refer»oe 
to  the  paymoit  of  taxes  commencing  vitM 
and  subsequent  to  June,  1889.  It  seems  that 
each  party  has  paid  ttie  taxes  evwy  year 
since  that  time.  ScHuetlmes  one  party  ho 
paid  the  taxes  first  and  othw  years  the  oth- 
et  party  has  been  the  first  to  make  poymoit 
It  is  not  material  to  the  determlnathm  of 
this  case  that  we  determine  the  mle  of  law 
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irtildb  dunild  anply  In  such  cases.  It  Beems, 
liowerer,  to  us  tlwt  tbe  role  announced  by 
Mr.  JnaUce  Harrison  In  his  concnrring 
Ion  in  Cavanaoc^  r.  Jackson,  99  Cal.  67!^ 
34  Pac.  608,  Is  the  correct  rule  to  be  applied 
in  such  cases,  'iba  saine  role  was  adopted 
and  followed  in  Carpenter  v.  Lewis,  119  Cal. 
U,  SO  Faa  820. 

From  what  has  been  said  It  follows  that 
tbe  Judgment  In  tbis  case  should  be  reversed. 
Judgment  reversed  and  cause  remanded,  with 
direction  tbat  a  new  teial  be  granted.  If  re- 
spondent desires  a  trial,  oa  the  question  of 
payment  of  taxes  by  either  party  irom  1881 
to  1888.  Costs  awarded  in  favor  of  appel- 
lant 

STBWABT.  J.,  concurs.  SULLITAN,  J., 
sat  at  the  beartnft  but  took  no  part  In  tbe 
decision. 

(M  Colo.  402) 

FAHMBRS'  RESERVOIR  &  IRRIGATION 

OO.  V.  COOPER  et  al 
(Sapreme  Goart  of  Colorado.   March  8,  1813.) 

1.  PUGADinO  (I  36*)  — AOHISSIONS— OWITIB- 
SHIP. 

Tbe  institution  of  eondemDatlon  proceed- 
ings afcainst  defendants,  as  the  persons  In 
whom  title  was  Tested,  in  effect  admitted  that 
defendants  owned  tbe  land  in  question  and  its 
appurtenaoces,  including  water  rights,  in  the 
absence  of  a  contrary  averment 

[Ed.  Note.— For  otiier  cases,  see  Pleading 
Cent  Dig.  {  S6;  Dee.  Dig.  {  36.*] 

2.  BUINSm    DOICAXN    <|  84*)— EVIOBNClh- 

OWNEBSHIP  OP  ZjAND. 

Water  which  originated  on  the  land  con- 
demned, and  which  had  for  many  years  been 
applied  to  beneficial  uses  upon  the  land  by  the 
owners  thereof  and  their  grantors,  prima  facie 
belonged  to  the  landowners,  in  absence  of  a 
contrary  showing. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Uig.  8!  227-230;  Dec.  Dig.  |  84.*] 

8.  E^zKBKT   Domain    (|  141*)— Damaou— 

Dahaoii  to  Reuaindbb. 

Tbe  owner  of  land  across  which  a  right  of 
way  is  condemned  is  entitled  to  damages  to  the 
remainder  equal  to  the  diminatioa  thereof  io 
market  value  for  any  use  to  which  it  may  rea- 
BOnably  be  put,'  so  that,  where  the  copdemna- 
tion  of  a  strip  necessarily  interfered  with  the 
landowner's  use  of  aprlng  water  upon  tbe  land 
remaining,  condemnor  would  be  liable  In  dam- 
ages for  depreciation  in  the  market  valae  of  the 
remainder  by  depriving  tbe  owner  of  tbe  nse 
of  the  water. 

[EU.  Note.— For  other  cases,  see  Etninent  Do- 
main. Cent  Dig.  fl  872^76;  Dec  Dig.  i 
141.*] 

4.  Eminent  Domain  (i  112*>— Damages. 

All  damages  present  and  prospective,  which 
are  the  necessary  or  reasonable  incident 
of  taking  property,  are  recoverable,  excluding, 
however,  damages  anticipated  from  the  negli- 
gent or  unlawnil  constroction  of  an  improve- 
ment by  condemnor. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  IS  289,  300;  Dec.  Dig.  f 
112.*] 

6.  E^nNENT  Domain  (S  203*)— PBOCEBDiNas 
—Damages— iMPROVEMENm 

Double  damages  are  not  recoverable  hi  con- 
demnation proceedings,  and  the  value  of  im- 


provements on  a.  part  of  land  not  taken,  wliich 
were  injured  or  destroyed  by  such  taking, 
should  not  be  considered  alone,  bat  only  in  es- 
timating the  depreciation  of  the  market  value 
of  the  remainder,  so  that  evidence  as  to  the 
value  of  improvements,  crops,  and  orchards  on 
the  land  not  condemned,  and  tbe  extent  to 
which  its  market  value  was  depreciated  by 
their  destruction,  was  admisdble  where  tiw 
court  limited  its  consideration  to  the  determi- 
nation of  tbe  depreciatim  at  tbe  fair  maricet 
ralue  of  the  remainder. 

[EJd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  1  542 ;  Dec.  Dig.  f  203.*] 

6.  Eminent  Domaxr   <|  103*)— DAKAOia— 
Items  or  Damage— Fekcino. 

If  the  future  use  of  land  not  taken  woold 
necessitate  additional  fencing,  the  cost  of  such 
fencing  could  tie  considered,  not  as  a  separate 
Item  of  damage,  but  upon  the  depreciation  in 
the  value  of  the  laud  not  condemned  by  placing 
an  increased  burden  thereon. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.   H  274-277;    Dec.  Dig.  | 

7.  Eminent  Domain  (|  203*)— Fbocebdings— 
Damagis— Elements— I NCOME. 

Where  land  is  injured  by  the  condemnatiMHi 
of  a  part  thereof,  tbe  income  from  the  land  for 
a  period  reasonably  proximate  to  the  time  dam- 
ages are  assessed  may  be  considered ;  bot  evi- 
dence of  rent  received  prior  to  1808  was 
erly  stricken  as  too.  remote. 

[Ed.  Not&— For  other  cases,  sea  Eminrat  Do- 
main, Gent.  Dig.  i  U2 :  Dee.  Dig.  |  203.*] 

Appeal  from  District  Conr^  Jeffersra 
county;  John  T.  Sbnmate.  Judge; 

Action  by  Uie  E^trmW  Beterydx  tt  Irri- 
gation Company  against  A.  A.  Cooper  and 
another.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

W.  A.  Dler,  of  Golden,  Smith,  Brock  St  Fa> 
guson,  of  Daiver.  and  W.  W.  Piatt,  of  Ala- 
mosa, for  appellant  F.  T.  Jt^msoii,  of  Dri- 
ver, for  appellees. 

OABBERT,  J.  Tbe  Farmers'  Reservoir  ft 
Irrigation  Comjiany  instituted  proceedings 
under  tbe  eminent  domain  act  to  condemn  a 
right  of  way  for  its  canal  across  a  quarter 
section  of  land  owned  by  A.  A.  Cooper  and 
occupied  by  Frank  Merrick,  as  tenant,  under 
a  lease  from  Cooper,  tratfa  of  whom  were 
made  parties  to  tbe  proceeding.  The  case 
was  tried  to  a  Jury  and  a  verdict  brought  in, 
fixing  the  value  of  the  land  actually  taken  at 
$747.S0,  and  the  damages  to  tbe  residue  at 
$6,228,  and  a  Judgment  rendered  accordingly. 
From  this  Judgment  the  company  has  appeal- 
ed. For  convenience,  we  shall  hereafter  re- 
fer to  tlie  appellant  as  petitioner,  and  tbe 
appellees  as  respondents;  that  b^ng  tbeir  re- 
lation in  the  court  below.  ^ 

Tbe  quarter  section  is  crossed  by  a  deiffes- 
slon,  wbldi  runs  diagonally  across  ttie  centOT 
of  the  track  from  the  north  to  the  south  line, 
and  Is  mentioned  In  tbe  testlm<my  as  Spring 
Gulch.  When  tbe  proceedings  n-ere  tnsUtat- 
ed,  the  petitioner  was  granted  Immediate 
possession  of  tbe  land  sought  to  be  condemn* 
fsL  Under  this  order,  the  canal  was  con- 
structed and  completed  before  the  case  was 


other  cases  see  sams  tople  and  sectloa  NUMBER  ta  Dse.  Dig.  *  Am.  Dig.  Kay-No,  Swiss  A  Bcp'r  ladms 

Digitized  by  Google 


GoloO  FABUIEBS'  BESEETOIB  A 


IRBIOATION  GO.  r.  COOPER 


1005 


tried.  On  the  land  there  was  a  natural 
spring,  the  flow  from  which  was  augmented 
by  seepage  water  originating  on  the  land, 
all  of  which  flowed  down  Spring  Qulch.  The 
right  of  way  crosses  this  gulch  below  the 
spring,  and  the  point  where  the  seepage 
water  originated.  Over  and  through  this 
tract  petitioner  built  what  Is  referred  to  in 
the  testimony  as  the  Oroke  Canal.  This 
canal  was  carried  across  Spring  Oulcb  by  a 
flil,  without  any  opening.  As  we  understand 
the  record,  a  reservoir  had  been  constructed 
by  respondents  and  their  grantors,  which  waa 
supplied  with  water  from  Spring  Gulch. 
Other  improvements  on  the  land  consisted  of 
a  house,  bam,  aud  outbuildings,  and  an  or- 
chard, all  of  which  were  located  above  the 
canal  and  in  the  near  vicinity  of  Spring 
Oulch.  The  right  of  way  destroyed  some  of 
these  Improvements. 

Ou  behalf  of  respondents,  resulting  dam- 
ages— that  Is,  damages  to  the  land  not  taken 
for  the  right  of  way — were  claimed,  based 
upon  the  ground  that  the  canal,  as  construct- 
ed, prevented  the  use  of  the  water  flowing  In 
Spring  Gulch,  and  cut  ofT  the  water  supply 
for  the  reservoir.  Witnesses  for  respondents 
were  asked  the  following  question,  "Assum- 
ing that  the  spring  of  water,  together  with 
the  seepage  water,  situated  In  the  draw  In 
and  above  and  upon  the  right  of  way  of 
this  company,  is  practically  destroyed,  taken, 
and  appropriated  by  this  company,  assum- 
ing that  the  reservoir  now  located  on  the 
land  is  practically  made  useless  for  the  pur- 
IKwe  it  waa  used  for,  and  can  be  used, 
*  *  *  what  would  be  the  actual  diminu- 
tion in  the  market  value  of  this  land?"  We 
understand  by  "this  land"  Is  meant  the  re- 
mainder of  the  tract  not  actually  taken  for 
right  of  way.  The  answers  varied  from 
$1,200  to  12,500. 

Counsel  for  petitioner  contend  that  an  ob- 
jection to  this  question  should  have  been  sus- 
tained for  three  reasons:  (1)  That  it  was 
based  upon  an  assumption  contrary  to  the 
facts ;  (2)  that,  even  If  the  use  of  the  water 
^m  Spring  Qolch  was  prevented  and  de- 
stroyed by  the  construction  of  the  canal,  it 
was  not  a  proper  element  to  consider  In  es- 
timating damages,  for  the  reason  that  re- 
spondents showed  no  right  to  the  use  of  such 
water;  and  (3)  that,  under  the  petition,  the 
cutting  off  of  the  water  was  not  a  matter  for 
which  damages  could  be  recovered  in  this  ac- 
tion. 

As  previously  stated,  the  cause  was  tried 
after  the  canal  had  been  constructed,  and 
we  should  here  note  that  the  Jury  viewed  the 

premises. 

The  testimony  on  behalf  of  respondents 
tended  to  prove  that  the  water  flowing  down 
Spring  Gulch  from  the  sources  named  was 
arrested  In  Its  flow,  and  accumulated  behind 
the  flll  and  overflowed  Into  the  canal,  which 
prevented  it  from  passing  beyond  ,  the  right 
of  way  occupied  by  the  dltdi.    Below  the 


canal  waa  a  reservoir  on  the  land,  which, 
previous  to  the  construction  of  the  canal, 
was  supplied  with  water  from  the  spring  and 
the  seepage  in  question;  that  the  spring 
water  was  suitable  for  domestic  use ;  that,  in 
connection  with  the  seepage  water,  It  was 
suitable  for  stock  and  Irrigation  purposes, 
and  that  the  water  from  these  sources,  which 
accumulated  in  the  reservoir,  was  good  for 
Irrigation,  stock,  flsh,  and  Ice  purposes;  that 
it  had  been  used  for  all  these  purposes  by 
respondents.  In  connection  with  the  quarter 
section  Involved;  tluit  the  spring  furnished 
the  sole  supply  for  domestic  use;  and  that 
the  fill,  right  of  way,  and  accumulation  of 
water  behind  the  flll  so  covered  up  the  wat- 
ers from  the  spring  that  it  was  rendered  in- 
accessible and  no  longer  fit  for  domestic  use. 

There  may  be  some  conflict  In  the  testi- 
mony as  to  the  extent  the  use  of  the  water 
from  Spring  Gulch  Is  interfered  with  by  the 
construction  of  the  canal;  but  this  conflict 
was  a  matter  for  the  Jury  to  determine,  and 
as  they  viewed  the  premises,  and  there  Is  tes- 
timony to  prove  the  facts  upon  what  may  be 
termed  the  hypothetical  question  propounded 
to  witnesses  for  respondents  was  based,  we 
are  of  the  opinion  that  the  contention  by 
counsel  for  petitioner  that  the  question  was 
based  upon  an  assumption  contrary  to  the 
facta  is  not  supported  by  the  record.  In  our 
opinion  there  is  no  merit  in  the  contention 
that  petitioner  is  not  liable  to  respondents 
for  the  depreciation  In  the  value  of  the  land 
not  taken,  resulting  from  dratroylng  the  use 
of  water  from  Spring  Gulch,  upon  the  ground 
that  they  did  not  establish  a  right  to  Its  use. 

[1]  The  petitioner  commenced  these  pro- 
ceedings, naming  the  respondents  as  the  par- 
ties In  whom  the  title  to  the  land  was  vest- 
ed, thereby  admitting,  in  the  absence  of  a 
special  averment  to  the  contrary,  that  they 
were  the  owners  of  the  land,  and  everything 
ui>on  it  which  might  be  regarded  appurte^ 
nant.  The  water  Involved  orl^nated  on  this 
land. 

[2]  It  bad  been  applied  by  respondents  and 
their  grantors  to  beneficial  uses  '  upon  the 
land  for  many  years  prior  to  the  '<»nstruc- 
tlon  of  the  canal  through  the  reservoirs  and 
ditches  constructed  by  Cooper  and  his  gran- 
tors. We  Oilnk  this  Is  sufBcI^t,  In  connec- 
tion with  the  conceded  ownership  of  the  land, 
to  make  a  prima  fade  case  establishing  in 
respondents  the  right  to  tiie  use  of  water 
from  Spring  Gulch  as  an  appurtenance  to 
the  land. 

[S1  In  condemnation  proceedings,  the  own- 
er across  whose  land  a  right  of  way  Is  taken 
Is  entitled  to  recover  damages  to  the  residue 
caused  by  such  right  of  way,  equal  to  the 
diminution  in  the  market  value  of  such  resi- 
due for  any  use  to  which  It  may  reasonably 
be  put  Colo.  Midland  Ry.  Co.  v.  Brown,  15 
Colo.  103,  26  Pac.  87.  It  is  true  the  petlUon- 
er  Is  not  attempting  to  condemn  the  spring 
and  seepage  water  tot  Ita  own  hse;'  bat;  by 
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oonstrnctlng  Its  Oltcb  In  the  place  and  man- 
ner it  did.  It  baa  Interfered  with  the  nse  at 
water  belonging  to  respondents  npon  their 
land,  as  theretofore  enjoyed  by  them.  This 
necessarily  depreciates  its  market  value,  and 
to  this  extent  the  petitioner  should  respond 
In  damages,  not  for  the  value  of  water  taken 
or  appropriated,  but  because,  by  the  constmc- 
tiou  of  its  canal,  it  has  depreciated  the  value 
of  respondents'  land  by  depriving  them  of 
the  use  of  water  thereon  to  which  they  an 
entitled. 

[4]  In  condemnation  proceedings  all  dam- 
ages, present  and  prospective,  tbat  are 
the  natural,  necessary,  or  reasonable  Incident 
of  taking  the  property  sought  to  be  con- 
demned, must  be  assessed ;  but  this  does  not 
indude  such  as  may  be  anticipated  from  neg- 
ligent or  unlawful  construction  of  an  im- 
provement thereon  by  the  petitioner.  Den- 
ver City  I.  &  W.  Oo.  T.  MIddaugh,  12  Colo. 
434,  21  Pac.  565,  13  Am.  St  Rep.  234.  Based 
npon  this  proposition,  counsel  for  petitioner 
contend  tliat  respondents  are  not  entitled  to 
recover  damages  resulting  to  the  residue  of 
the  land  occasioned  by  being  deprived  of  the 
use  of  the  spring  and  se^nge  water,  fbr  the 
reason  that.  If  damages  are  thus  caused, 
they  are  the  result  of  the  unskillful  con- 
struction of  the  canal  across  tlie  gulch  down 
which  these  waters  naturally  flow.  This 
conclusion  la  not  tenable.  Petitioner  con- 
structed Its  canal  across  the  gulch  by  means 
of  a  filL  By  80  constructing  it,  respondents 
have  been  deprived  of  the  nse  of  spring  and 
seepi^  water,  wlilch  is  the  natural  result 
of  constructing  the  canal  In  the  manner  the 
petitioner  did,  by  means  of  whldi  damages 
have  beea  occasioned  at  the  very  Ume  they 
were  assessed;  hence  respondents  are  not 
dalmlng  anticipated  damages  for  negligent  or 
unskillful  construction,  but  damages  wbidi 
directly  resnit  from  the^  taking  of  the  land 
and  the  construction  of  the  canal,  which  bad 
beea  auffiaed  at  tiie  time  the  case  was  on 
trial  as  an  inddent  to  the  taking  of  the  rle^t 
of  way,  and  the  construction  of  the  canai 
thereover,  and  which  will  continue  In  the 
future.  In  such  circumstances,  depriving  re- 
spondents of  the  water  to  which  they  are 
entitled  Is  In  no  sense  an  lndepend»t  tort 
whldi  shonld  be  the  subject  of  an  Independ- 
eot  action. 

On  the  land  were  located  a  bouse,  out- 
houses, and  a  bam,  also  an  orchard  consist- 
ing of  about  50  trees,  and  some  growing 
crops.  Some  of  these  Improvemoits  were  on 
the  right  of  way  and  destroyed.  Others,  it 
was  dalmed,  by  reason  of  the  near  proximity 
of  the  canal,  were  rendered  useless.  The  or- 
chard, In  part,  was  flooded  by  the  \.  >r  col- 
lecting ba^  of  the  All-  The  crops  growing 
on  the  right  of  way  were  injured  or  destroy- 
ed. Testimony  regarding  the  value  of  these 
improvements,  crops,  and  ordiard  was  Intro- 
dneed  by  reQKmdenta,  and  the  extent  the 


market  value  of  Ote  residue  was  Injnred  by 
reason  of  the  destroctlon  or  injury  of  tliese 
items.  A  general  question  was  propounded 
to  witnesses  for  respondents,  the  object  ot 
which  was  to  elicit  an  answer  as  to  what 
the  effect  on  the  market  value  of  the  residue 
of  the  land  would  be,  assuming  tbat  these 
Items  were  injured  or  destroyed.  Counsd 
for  petitioner  Insist  that  from  this  qnestion, 
which  the  witnesses  were  permitted  to  an- 
swer, the  jury  were  allowed  to  inf«  that,  in 
estimating  the  damages  to  the  land  not  tak- 
en, they  were  authorized  to  cmslder  the 
value  of  such  land,  jAus  the  value  of  crops 
destroyed,  the  value  of  buildings  injured  or 
destroyed,  as  well  as  the  value  of  other  Items 
included  in  the  question. 

[I]  In  condemnation  'proceedings,  donUe 
damages  are  not  allowable,  so  that,  in  esti- 
mating damages  to  the  land  not  taken  for  a 
right  of  way,  the  value  of  improvements  in- 
jured and  destroyed  are  not  to  be  considered, 
standing  alone;  but,  in  estimating  damages 
to  the  residue,  a  wide  range  of  evideoce  is 
admissible.  If  an  improvement  is  Injured  w 
destroyed  txf  a  rl^t  of  waj,  necessarily  the 
maritet  value  of  the  residue  Is  depreciated, 
for,  in  estimating  the  value  of  lands,  the 
improvements  thereon  cut  more  or  less  of  a 
figure.  For  this  reason,  the  value  of  the  Im- 
provements injured  or  destroyed  by  the  right 
of  way  are  proper  to  consider,  not  as  con- 
stituting separate  elemoits  of  damage,  but 
in  estimating  the  depreciation  of  the  value 
of  the  land  not  taken.  We  think  tills  was 
the  purpose  and  purport  of  the  question,  and 
was  so  understood  and  treated  by  the  Jury, 
as  the  court,  in  Instructing  them,  stated,  In 
^ect,  that,  in  estimating  the  damages;  if 
any,  to  the  residue  of  respondents'  land,  tb^ 
were  not  authwlzed  to  assess  damages  for 
each  spedflc  element  or  it«n  of  alleged  dam- 
age, wiiicfa  may  have  been  shown  bjF  the  evi- 
dence, but  that  their  consld»atlon  of  tbeae 
elements  of  damage  oould  only  be  caiuMec- 
ed  by  them  In  so  &r  as  the>y  ftrand,  from  the 
evidence  and  trom  their  view  of  the  iitan- 
ises,  that  the  fair  cash  market  Talne  of  tbs 
residue  of  the  land  was  tbweby  deptetM/M 
by  the  construction  of  petitioner's  canaU  and 
that  none  of  these  ^^n^ts  of  damages 
could  be  considered  as  Indcsiendwt  o^  and 
additional  the  deimclation  of  the  ralne 
of  the  residue,  and  concluded  the  Instmcttoi 
by  stating:  "The  question  is,  after  consldw- 
Ing  all  proper  tiements  ct  damages,  as  limit- 
ed by  these  Instructions,  and  rejectli^  all 
remote  and  speculative  dements  of  dam- 
ages, Ho^  mwA  is  the  fair,  cash  market 
value  of  the  residue  of  said  lands  not  takoi, 
decreased,  or  diminished  in  value  by  reason 
of  the  construction  and  operation  of  said 
canal?"  In  this  connection,  it  is  not  amln 
here  to  note  that  this  Instruction  carefully 
guarded  the  rights  of  the  petitions  with  re* 
spect  to  the  value  (tf  the  right  to  the  wo  of 
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the  water  which  the  mponOents  daimed  was 
rttidered  vseteBS  by  reason  ot  the  oonstme- 
tloiiof  thecanaL 

[I]  Counsel  for  petitioner  also  oontoid  that, 
from  tbe  erldence  aftnltted  and  the  Instmc- 
tlons  glToi,  the  Jury  were  avthorlxed  to  as- 
sess, as  damatea,  the  expense  ot  additional 
fsndnfr  This  contention  Is  not  supported  by 
the  record.  To  the  extent  the  taUng  of  the 
right  of  way  Unpaired  the  valne  ct  the  reiA- 
dne,  reepmdents  were  entitled  to  be  cQmp«i- 
■ated.  If  the  future  use  of  the  residue  i4- 
quired  additional  fencing;  and  tbla  fact  woidd 
rendn  It-  Idas  'nlnaUe  than  it  would  other- 
wise have  been,  thcb  this  Was  proper  to  con- 
sider In  estlniattag  damages  to  the  residue, 
not,  however,  as  a  Borate  el«nent  equal  to 
the  cost  ot  taicreased  fencing,  but  theamonnt 
of  d^redatlon  In  the  ralne  of  the  residue 
caused  by  the  Increased  burden  upon  its  use. 
Newgass  t.  Railway  Co.,  54  Arte.  140,  10  S. 
W.  188.  This  was  the  purport  of  the  Instruc- 
tlois  of  the  court  bearing  on  the  subject. 

[F]  At  tbe  trial  counsel  for  petitioner,  on 
the  croas^amina^on  of  a  witness  for  re- 
spondents, elicited  tbe  fact  that  the  quarter 
section  had  been  rented  for  the  years  1908 
and  1000  for  between  fSOO  and  $400  per  an- 
num. They  afterwards  introduced  testimony 
tending  to  prove  that  for  the  year  1902  or 
1903  to  1907,  InclaslTe,  the  place  had  rent- 
ed for  f  ISO  to  $200  per  annum.  On  motion 
of  respondents,  the  testimony  relating  to  the 
rent  received  prior  to  1908  was  stricken  up- 
on tbe  ground  that  it  was  too  remote.  Where 
a  tract  of  land  Is  Injured  by  taking  a  por- 
tion of  It  In '  the  exercise  of  the  power  of 
eminent  domain.  It  is  proper,  In  determining 
the  damages,  to  consider  the  Income  derived 
from  It  Testimony  on  this  subject,  how- 
ever, ought  to  be  limited  to  a  period  reason- 
ably proximate  to  the  time  the  damages  are 
being  assessed,  as  such  testimony  tends  bet- 
ter to  establish  a  rental  value  than  what 
such  valUe  may  have  been  several  years 
prior.  We  think  the  court  did  not  err  In 
striking  the  testimony  under  consideration. 

Numerous  errors  are  assigned  upon  tbe 
admission  of  testimony  by  respondents,  tbe 
purpose  of  which  was  to  show  injury  to  the 
residue  of  their  land,  as  the  result  of  the 
construction  of  the  canal.  We  do  not  be- 
lieve it  Is  necessary  to  consider  the  various 
questions  thns  raised  In  detail,  as'  we  think 
the  testimony  challenged  was  competent  as 
tending  to  prove  what  might  reasonably  and 
naturally  be  anticipated  would  occur  in  the 
future  which  would  affect  the  market  value 
of  the  residue. 

It  Is  finally  urged  that  the  verdict  1b  ex- 
cessive. The  Jury  viewed  the  premises. 
There  is  ample  testimony  to  support  their 
verdict  It  does  not  appear  that  Incompetent 
testimony  was  admitted.  It  appears  that 
the  canal  enters  the  quarter  section  near  the 
southeast  comer,-  and,  after  a  meandering 


coarse  ot  about  13iree^aartera  of  a  mile, 
leaves  tiie  ivradsea  near  the  northwest  cor- 
ner, thereby  cutting  into  and  through  three 
of  the  four  40-acre  tracts  constituting  the 
land  involved ;  that  the  amount  of  land  ac- 
tually taken  for  the  right  of  way  Is  about  8 
acres,  but  on  account  of  the  course  of  tbe 
canal,  the  manner  of  its  constroctlon,  and 
Its  future  method  of  op^tlon,  about  6  acres 
outside  vt  the  ri^t  of  way  are  {practically 
made  valueless.  Tbe  Jury  were  carefully 
Instructed  what  matters  they  should  consld- 
er  in  estimating  damages.  In  such  clrcom- 
stanees,  it  is  not  within  the  iwovlnce  of  this 
codrt  to  say,  from  a  review  of  the  testimony, 
that  the  Jury  erred  in  radering  the  verdict 
they  did. 

Tbe  judgment  of  tb«  district  court  is  af- 
firmed. 
Judgment  afflnned. 

M0SSER,  C      and  HILL,  7,,  concur. 


(E4  Coto.  Ul) 
FULLBN  V.  WUNDKRUGH. 
(Supreme  Court  vt  Ctdorado.  Harch  8, 1918.) 

1.  Appeal  akd  Eb&ob  (|  232*}— Bbtosal  to 
Vacatb  Judomxmt— Scopb  or  Revxsw. 

The  review  of  a  refusal  to  vacate  a  judg- 
ment will  be  limited  to  those  questions  raised 
in  tbe  court  below  on  tiie  motion  to  vacate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |8  1351,  1868^  1^  1430, 
1431;  Dec  Dig.  |  232.*] 

2.  JUDOMRNI  (I  1S8*)--H0II02I  TO  VAOAXB— 

DiSCBETIOn. 

Tbe  granting  of  a  motioa  to  set  aside  a 
jadgment  and  to  allow  an  answer  to  the  mer- 
its under  Rev.  Code,  |  81.  authoriEing  the 
court  to  vacate  a  judgment  and  permit  the  de- 
fendant to  answer  at  any  time  within  a  year, 
where  the  summons  bas  not  been  peraoually 
served,  rests  within  the  sound  discretion  oi 
the  trial  conrt 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SI  265-268:  Dec  Dig.  |  139.*] 

3.  JUDQUENT  (I  1B9*)— BCOIIOH  TO  VACATB— 

DiBCKXtroN. 

Defflndant*e  motioa  filed  hi  February,  1013, 
to  vacate  a  judgment  rendered  against  him  in 
July,  1911,  in  a  salt  instituted  by  constructive 
ttoUce  in  January,  1911,  was  properly  overruled 
where  tbe  affidavit  in  support  thereof  did  not 
state  that  he  was  Ignorant  of  the  pendency  of 
the  action,  or  that  he  did  not  receive  a  copy  of 
the  summons  and  complaint  which  the  clerk 
mailed  to  him  at  his  post  office  address,  and 
in  DO  -way  attempted  to  excuse  his  delay  In 
attempting  to  have  tbe  Jadgment  set  aside. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  II  810,  312.  313;  Dec.  Dig.  |  159.*1 

Error  to  Phllllpe  County  Court;  S.  S. 
Worley,  Judge. 

Action  by  O.  L.  Wuoderllch  against  Harry 
Fallen.  The  court  refused  to  set  aside  a 
Judgment  for  plaintiff  and  give  defendant 
leave  to  answer,  and  defendant  brings  er- 
ror. Affirmed. 

Rolfson  ft  Hendrli^,  of  Jnlesburg,  for 
plaintiff  In  error.  W.  D.  Kelsey.  of  Holyoke, 
for  defendant  in  error. 


*Fw  other  eases  m«  nine  topla  and  Mctloa  HUIIBBB  In  Dee.  Dlg^  A  Am.  Dig.  Key-Nab  Swlea  *  Bw'r  Indezw 
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HIIA  X  Upon  July  20;  lAll.  the  plaintiff, 
defendant  In  error  her^  secnred  a  Judgmrat 
^Inst  the  defendant,  plaintiff  In  error  bere. 
In  the  Bom  of  f265.1S  and  costs  taxed  at 
$32^  This  judgment  suBteined  a  writ  of 
attachment  theretofore  levied  upon  real  es- 
tate, and  Included  an  order  that  so  much 
tiiereot  as  was  neceawry  to  satisfy  the  judts- 
ment  be  sold  under  ^wdal  execution.  This 
was  issued  upon  the  same  date  and  returned 
August  15.  1911,  showing  the  sale  of  the 
property,  etc.  Upon  February  0,  1912,  the 
defaidant  filed  a  motion  to  aet  aside  the 
Judgment  and  for  leave  to  answer  to  the 
merits  of  the  original  action  for  Oie  follow- 
ing reasons:  First,  that  defendant  bad  not 
been  personally  served  with  summonB,  and 
that  Judgment  was  entered  on  the  20th  of 
July,  1911,  b^g  less  than  one  year  previous 
to  the  flUng  of  the  motion ;  second,  that  the 
defendant  has  a  good  aud  sufficient  defMise 
to  tbe  action  on  the  merits.  This,  it  Is  al- 
leged, more  fully  appeared  in  the  affidavit  of 
the  defendant  filed  with  the  motion.  It 
states  that  he  Is  a  nonresident  of  Colorado ; 
that  he  baa  not  been  personally  served  with 
summons  in  the  above-entitled  action;  that 
the  Judgment  was  altered  on  the  20th  day  of 
July,  1911;  that  he  has  fully  and  fairly 
stated  the  case  to  bis  counsel,  and,  after  such 
statement,  he  Is  advised  by  his  counsel  and 
believes  that  he  has  a  good,  full,  and  i>er- 
fect  defense  to  the  action  upon  the  merits. 
The  motion  to  vacate  the  Judgment,  et&, 
was  overruled.  Tbe  defendant  brings  the 
case  here  for  review. 

[1]  Many  reasons  are  urged  why  the  court 
was  without  jurisdiction  In  tbe  original  ac- 
tion, the  pleadings  defective,  the  service 
void,  tbe  proceedings  irr^cnlar,  the  judgment 
void,  voidable,  etc  As  none  of  these  ques- 
tions were  raised  In  tbe  court  below  upon 
this  motion,  following  the  well-recognized 
practice  of  this  court,  we  will  not  consider 
them,  but  will  limit  our  review  to  the  rea'- 
sons  then  raised  and  [>assed  upon  as  to  why 
the  motion  should  be  granted.  Cone  v.  El- 
drldge,  51  Colo.  564,  119  Pac  616;  Leary  v. 
Jones,  61  Colo.  185, 116  Pac.  130 ;  Jakway  v. 
Rivers,  48  Colo.  49,  108  Pac.  999;  Rice  v. 
Cassells,  48  Colo.  73,  108  Pac.  1001 ;  Nelson 
et  al.  V.  Chittenden,  123  Pac.  656;  Barr  v. 
People,  30  Colo.  522,  71  Pac.  392 ;  Ancltland 
V.  Lawrence,  20  Colo.  App.  864,  78  Pac. 
1035;  Qnlnn  v.  Baldwin  Star  C.  Co.,  19  Colo. 
App.  497,  76  Pac.  652;  City  of  Denver  v. 
Moewes;  15  Colo.  App.  28,  CO  Pac.  989 ;  Clay- 
ton et  al.  V.  Clayton,  Heir,  etc.  4  Colo.  410. 

[2]  The  defendant's  contention,  presented 
by  his  motion,  rests  upon  the  proper  con- 
struction to  be  given  the  concluding  clause  of 
general  section  81,  Revised  Code  1908.  It 
reads:  "When  for  any  cause,  tbe  summons 
in  an  action  has  not  been  personally  served 
on  tbe  defendant,  tbe  court  may  allow,  ou 
such  terms  as  may  be  Just,  such  defendant, 
or  his  tegol  represeDtatlTeSt  at  any  time 


within  one  year  after  the  rendltioai  of  any 
Judgment  In  audi  action,  to  answer  to  the 
merits  of  tbe  original  action."  It  la  ebdmed 
that  when  a  def aidant  brings  b^*"*"'^  within 
the  provisions  of  this  paragraph,  and  sbowi 
he  has  a  merltixrions  defmae  that  be  la  at- 
titled  to  this  relief,  aa  a  matter  of  right, 
without  showing  mistake.  Inadvertence,  lor* 
prise,  or  excusable  nefi^ect,  the  court  has  no 
discretion,  bnt  must  grant  Oie  reli^.  Gray 
V.  lAwlor,  151  OaL  362,  90  Pac  691,  12  Ann. 
Caa.  990,  the  cases  therein  dted,  and  other 
California  cases  are  cited  to  sustain  tills 
position.  Whatever  may  be  the  role  in  other 
jorisdlctions.  unda  tbelr  Code  provisions,  it 
has  been  held  by  this  court  and  by  our  Court 
of  Appeals  that  the  grantii^  or  denying  of 
a  motion  to  set  aside  a  Judgment  aud  to  al- 
low answer  to  tbe  merits  under  section  81, 
supra.  Is  discretionary  with  the  trial  court 
R.  E.  Lee  S.  M.  Co.  v.  Englebach.  18  Colo. 
106,  31  Pac.  77;  Donald  v.  Bradt,  15  Colo. 
App.  414.  62  Pac  580;  MorreU  IL  Co.  v. 
Princess  G.  M.  Co.,  16  Colo.  App.  54.  63  Pac 
807. 

[3]  Eliminating  the  question  of  the  suffl- 
dency  of  the  affidavit  pertaining  to  merits, 
under  tbe  circumstances  disclosed,  we  do  not 
think  the  court  abused  its  discretion  In  over- 
ruling the  defendant's  motion.  Tbe  suit  was 
Instituted  in  January,  1911.  Judgment  was 
entered  July  20,  1911.  The  defendant's  mo- 
tion to  set  aside  Judgment  and  fOr  leave  to 
answer  to  the  merits  was  filed  February  9. 
1912.  The  affidavit  in  support  thereof  does 
not  state  that  be  waa  theretofore  ignorant 
of  the  pendency  of  tbe  action;  or  if  he  was 
when  knowledge  reached  blm  concerning  It, 
or  'that  be  acted  with  any  diligence  thereaft- 
er, he  in  no  manner  attempts  to  excuse  bis 
delay  of  over  seven  months  before  making 
this  attempt  to  have  tbe  Judgment  set  aside. 
He  does  not  state  that  be  did  not  rec^ve  a 
copy  of  the  summons  and  complaint  mailed 
to  him  at  his  post  office  address  in  Netvas- 
ka.  Tbe  burden  Is  upon  him  to  show  every- 
thing that  would  entitle  him  to  a  vacation  of 
the  Judgment  in  the  exercise  of  sound  dis- 
cretion by  the  court  As  stated  by  our  Court 
of  Appeals  In  Donald  v.  Bradt  et  al.,  supra, 
at  page  418  of  15  Colo.  App.,  at  page  582  of 
62  Pac:  "It  is  true  that,  under  this  Code 
section,  a  defendant  not  personally  served 
with  summons  has  12  months  within  which 
to  apply  to  have  a  Judgment  vacated;  but 
tbe  lapse  of  time  after  he  obtains  knowledge 
of  the  Judgment  and  before  he  applies  may 
be,  and  indeed  is.  In  many  cases  an  impor- 
tant factor  to  tie  considered  by  the  court  in 
exerdslng  Its  discretion."  Tbe  affidavit  upon 
wblcb  the  order  for  publication  of  summons 
was  based  states  bis  last  known  place  ot 
residence  was  Grand  Island,  Neb,  The  clerk 
of  the  court,  as  appears  from  his  affidavit  in 
tbe  record,  mailed  a  copy  of  tbe  summons 
and  complaint  to  the  defendant  at  that  point 
immediately  iqMm  the  Issuance  of  tlie  order 
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(Or  pubUcation.  Tb»  defendant  does  not  al- 
1^  tbat  he  did  not  receive  tbew  papers  or 
that  Grand  Island  was  not  at  tliat  time  bis 
post  office  address.  Fot  all  tbat  appears  In 
the  affldarlt,  the  defendant  conld  have  known 
all  about  the  anlt,  and  might  tw  attenqitlns 
to  take  advantage  of  his  being  a  nonresident 
In  order  to  delay  Its  ultimate  termlnati<m. 
In  our  opinion  the  affldarlt  In  this  r«vect 
was  Imaffldent  to  Jnatltr  the  gmnttng  of  the 
motion. 

Perceiving  no  prejudldal  error,  the  Jnog- 
ment  of  the  court  in  refusing  to  aet  aside  the 
judgment  and  for  leave  to  answer  to  the 
merits  Is  affirmed. 

Affirmed. 


lIuaeBR.  a  J.,  end  OABBBBir,  J.,  eonenr. 


(H  Colo.  28S) 

SMITH  V.  DENVER  ft  R.  Q.  R.  GO. 
(Supreme  Court  of  Colorado.    March  3,  1913.) 

1,  RaILBOADS  (i  453*)— LlABILITT  FOB  FiBBS 

—Statutes. 

Rev.  St  1908,  I  Cfil2,  nibatantiaUT  fol- 
lowing Geo.  Laws  1877.  i  2237,  as  amended  bj 
Iawb  1887,  p.  368,  making  every  railroad  com- 
pany liable  for  damages  by  fire  set  or  caused  by 
operating  Its  lines;  whether  aegllgeatty  or  oth- 
erwise, makes  a  railroad  company  nnconditton- 
ally  liable  for  damages  by  fire  set  out  or  caui- 
ed  by  operattog  its  road  whether  negligently  or 
not. 

[Ed.  Notftr-For  other  cases,  see  Railroads, 
Cent  Dig.  n  1667-1660^  166V;  Dec  Dig.  f 
463.*] 

2.  Nbouobhcb  (I  103*>— LiABtLnr-^Paoxi- 

UATB  GAUSK. 

One  who  la  rnllty  of  oegUgeDCe  proximate- 
ly causing  Injury  to  anottwr.  not  chargeable 
with  cmtributory  negligence,  Is  liable  for  the 
damages  resulting  to  the  Injured  par^. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  169;  Dec.  Dig.  S  103.»] 

8.  JoDomnT  (I  687*)— Bab  or  Caubes  or  Ac- 
tion—NnouoxKOa  AMD  STATCTOBir  LXABIL- 
ITf. 

One  who  recovera  under  the  statute  mak- 
ing railroad  companies  liable  for  damages  by 
fires  set  or  caused  by  their  operation  thereby 
loses  bis  right  of  action  for  negligence,  and 
vice  versa.  ■ 

[Ed.  Notsr— For  other  caseau  see  Jodgment 
Cent  Dig.  I  1089;  Dec  Dig7|  6S7.*I 

4.  Railroadb  ii  475*)— Statutobt  ob  Gok- 
ifON  Law  Actiom— Bailkoad  Fires. 

Kev.  St  1908;  f  which  provides  that 

every  railroad  company  shall  be  liable  for  all 
damages  by  fire  set  out  or  caused  by  its  opera- 
tion, wbeuier  negligently  or  otherwise,  by  ac- 
tion brought  therefor  within  two  years  next  en- 
suing its  accrual,  makes  the  gist  of  the  action 
the  setting  out  or  causing  of  the  fire  by  oper- 
ation of  the  road  and  eliminates  negligence  as 
an  element  of  the  action,  and  an  action  for 
damages  for  the  destruction  of  property  by  fire 
negligently  aet  or  caused  by  a  railroad,  In 
wbicb  the  complainant  aasumed  the  burden  of 
proving  negligence,  was  not  an  action  within 
the  atatote,  and  hence  was  not  barred  by  the 
tin>-year  limitation. 

[Ed.  Note.-^For  other  cases,  see  Railroads, 
Dec  Dig.  I  475.*] 


IkTor  to  District  Conrt,  City  end  Conntjr 
of  Denver;  Carlton  M.  Bllaa,  Judgfc 

Action  1:^  Henry  Smith  against  the  Den- 
ver ft  Rle  Orande  Ballroed  Company.  Jodg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Reversed  and  remanded,  with  Inetmo 
tions. 

Carle  Whitehead  and  Albert  L.  Vogl,  both 
of  Denver,  for  plaintiff  In  error.  B.  N.  Clark, 
of  Denver,  T.  U  Philips,  of  St  Louis,  Mo., 
and  J.  Q.  McMurry,  of  Denver,  tor  defend- 
ant In  error. 

MCSSER,  a  X  Henry  Smith  filed  iia 
complaint  below  to  recover  damages  for  prop* 
erty  alleged  to  have  been  destroyed  by  fire 
n^Ugently  set  out  and  caused  (for  the  pur- 
poses of  this  case)  by  the  defendant  railroad 
company.  It  appears  from  the  allegations 
of  the  complaint  that  the  action  was  brought 
three  years  and  five  months  after  the  fire 
occurred.  To  the  complaint  the  defendant  In- 
terposed, by  special  demurrer,  a  plea  of  the 
two-year  statute  of  Umitatlons  contained  In 
the  railroad  fire  statute.  The  demurrer  was 
sustained.  The  plalntUT.  electing  to  stand 
by  his  complaint,  has  brought  here  for  review 
the  action  of  the  court  in  sustaining  the  de- 
murrer, dismissing  the  complaint  and  ren- 
dering judgment  against  him  for  costs.  Our 
railroad  fire  statute  (section  5512,  Rev.  Stat.) 
passed  In  1903,  so  far  as  It  is  relevant  to 
this  case.  Is  as  follows:  "Every  railroad  com- 
pany operating  Its  line  of  road,  or  any  part 
thereof,  within  this  state  shall  be  liable  for 
all  damages  by  fires  that  are  set  out  or  caus- 
ed by  operating  any  such  line  of  road,  or  any 
part  thereof,  in  this  state,  whether  negli- 
gently or  otherwise ;  and  such  damages  may 
be  recovered  by  the  party  damaged,  by  the 
proper  action,  1q  any  court  of  competent  Ju- 
risdiction; Provided,  the  said  actiooi  be 
brought  by  the  party  Injured  within  two 
years  next  ensuing  after  It  accrues."  The 
rest  of  the  section  provides  that  the  liability 
imposed  shall  Inure  solely  in  ftivor  of  the 
.owner  or  mortgagee  of  the  property  damaged 
or  destroyed,  and  forbids  the  passing  of  the 
right  of  action  by  assignment  or  subrogation 
in  favor  of  any  Insurance  company  that  has 
insured  the  property.  It  is  the  contention  of 
the  plaintiff  that  the  action  which  he  com- 
menced Is  not  the  action  contemplated  in 
the  statute,  bnt  is  what  he  denominates  a 
common-law  action  for  negligence,  and  that, 
therefore,  the  limitation  of  the  statute  does 
not  apply.  On  the  other  hand,  the  defendant 
contends  tliat  the  statute  covers  the  whole 
law  with  regard  to  damages  for  fire  set  out 
or  caused  by  the  operation  of  railroads,  and 
that  the  action  commenced  by  plaintiff  Is 
barred  by  the  statute.  In  1874  the  legislative 
assembly  of  Colorado  Territory  passed  an 
act  substantially  the  same  as  the  portion  of 
section  5612  quoted  ahove^  exc^  tbat  it  did 
not  contain  the  words  "whether  n^ligently 


•Tor  other  cases  sea  same  tepia  and  aaetkm  NUMBER  in  Oso.  Dig.  *  An.  Dig.  Kej-Ho.  Sarles  41  Bap'r  ladasaa 
U0P.-64 
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or  otlMrvlse,"  and  In  whldi  the  period  of 
limitation  was  three  years.  Seas.  Laws  1874. 
p.  226;  Oen.  Ulws  1877.  |  2237.  In  1S87. 
section  2287,  aforesaid,  was  amended,  leav- 
ing It  the  same  aa  before,  ezo^t  that  there 
was  added  a  provision  for  the  appraisement 
of  damages.  Sess.  Laws  1887,  p.  3G8. 

[1]  VnA&r  the  statutes,  as  they  existed  pri- 
or to  the  act  of  1903  (Laws  1903,  p.  404,  1  1), 
the  liability  of  a  railroad  company  for  dam- 
ages by  flres  set  out  or  caused  by  operating 
a  road  was  absolute,  and  the  question  of  neg- 
ligence was  eliminated.  Whether  the  Are 
was  set  out  or  caused  by  the  operation  of  the 
road  and  the  amount  of  damages  were  the 
questions  for  determination.  U.  P.  Ry.  Co.  t. 
De  Busk,  12  Cq}o.  294,  20  Pac  752,  3  L.  B. 
A.  350,  13  Am.  St  Rep.  221 ;  Garnet  Co.  T. 
Sampson,  48  Colo.  285,  110  Pac  79,  1136; 
Denver,  etc.,  R.  R.  Co,  v.  De  Graff,  2  Colo. 
App,  42,  29  Pae.  664 ;  U.  P.  Ry.  Co.  v.  Ar- 
thur, 2  Colo.  App.  150,  29  Pac.  1031.  The 
act  of  1903  is  the  same  In  this  regard  as  the 
previous  statutes.  Under  It  a  railroad  com- 
pany Is  nncondlttonally  liable  for  damages 
by  fire  set  out  or  caused  by  operating  the 
road  whether  negligently  or  otherwise.  Brit- 
Ish-Amer.  Assur.  Co.  v.  C.  &  S.  Ry.  Co.,  52 
Colo.  689,  125  Pac.  508. 

[2-4]  It  Is  plain  that  the  words  "whether 
negligently  or  otherwise,"  In  the  statute, 
only  emphasize  the  absolute  liability  Im- 
posed, and  that.  Instead  of  putting  negligence 
In  the  statute  as  an  element  to  be  considered, 
these  words  exclude  it  To  recover  under 
this  statute,  plaintiff  need  not  allege  or  prove 
negl^enee.  The  gist  of  the  action  is  the 
setting  out  or  causing  of  the  fire  by  oiwrat- 
Ing  the  road.  Negligence  Is  eliminated.  It 
la  such  a  liability  that  la  fixed  by  the  statute, 
and  it  Is  an  action  to  recover  on  such  a  11- 
ablUty  that  Is  barred  in  two  years.  The  ac- 
tion Instituted  by  ^intUT  is  not  audi  an  ac- 
tion. He  did  not  attempt  to  hold  the  rail- 
road company  under  ita  statutory  liability 
for  the  destrucUbn  ot  the  i^perty  by  fire 
set  out  or  caused  by  operating  the  road. 
What  he  did  was  to  institute  an  acUon  to 
recover  damages  for  the  deatmctlon  of  prop- 
erty by  Are  n^llgently  set  oat  or  caused  hy 
the  company.  The  gist  of  hla  action  waa  neg- 
ligence In  Betting  out  and  causing  the  fire. 
He  took  upon  Umself  the  burden  of  proving 
this  negligenoe.  In  the  action  instituted  by 
blm  he  would  not  only  have  to  ^ve  that 
the  railroad  company  set  out  or  caused  the 
fire,  bat  also  that  it  was  set  out  or  caused 
through  the  negUgenoe  of  the  company.  The 
complaint  states  an  ordinary  causa  of  action 
for  damages  occasioned  by  the  negligoice  of 
a  defendant  It  la  familiar  law  that  be  who 
is  gulUy  of  actionabie  negligenoe— that  is, 
the  iHToxImate  cause  of  injury  to  another— 
D»y,  in  an  appropriate  action,  be  made  to 
respond  for  the  damage  resulting  to  the  in- 
jured party  who  is  not  durgeable  with  oon- 
trihntory  negligence.  The  liability  for  audi 
damage  exists  Independent  of  statute,  and 


certainly  it  can  only  be  taken  away.  If  at 
all,  by  statutory  provisions  tliat  are  express 
and  dear.  The  statute  In  questiCHi  does  not 
create  or  comtn-^ifflid  a  liability  founded  on 
negligence^  The  statutory  liability  la  Im- 
posed whether  n^llgence  la  present  or  not 
Certainly  a  statute  cannot  take  away  or 
abolish  something  that  it  does  not  embrace 
either  expressly  or  ImjAledlj,  nor  can  the 
limitation  of  a  statute  bar  an  actUm  <m  a 
liability  which  the  statnte  does  not  cornea- 
bend.  The  statnte  imposes  an  abeolnte  li- 
ability for  damages  by  fire  set  oat  or  caused 
by  operating  a  railroad,  and  limits  the  time 
within  which  an  action  may  be  begun  tor 
audi  damages.  How  can  such  a  statnte  be 
said  to  include  the  liability  of  a  railroad 
company  based  upon  its  negUgttice  In  setting 
out  or  causiog  a  flre.  or  to  limit  the  time 
within  wbldi  an  action  may  be  began  to  re- 
cover damages  for  such  negligence?  Any 
other  person  or  company  is  liable  in  an  ac- 
tion based  on  negligence  for  dam^es  by  flre 
negligently  set  out  or  caused.  It  cannot  be 
said  that  a  statute  imposing  an  uncondition- 
al liability  for  flre  set  out  or  caused  in  a 
particular  manner,  whether  n^Ugentl^  or 
otberwlse,  exempts  a  railroad  company  from 
a  liability  for  negligence  that  all  other  per- 
sons must  endure,  or  that  sadi  a  statute  will 
favor  a  railroad  company  with  a  pwlod  of 
limitation  not  enjoyed  by  others  who  may  be 
sued  upon  a  like  liability  for  negligence.  It 
may  be,  thoogh  the  fact  does  not  appear  from 
the  cmuplaint,  that  the  alleged  flre  waa  set 
out  or  caused  by  operating  tlw  road.  Tlie  de- 
fendant seems  to  treat  the  complaint  aa  al- 
leging that  tect.  If-tbat  was  so,  plaintiff, 
within  the  two  years,  mii^t  have  bason  an 
action  to  recoTw  on  tho  absolnte  liability 
Imposed  by  the  statute.  It  is  not  pnAaUe 
that  within  that  time  a  plaintUt  voold  en- 
deavor to  recover  damagea  In  an  acOon  for 
negligence  that  might  be  recovered  in  an 
action  in  which  netdlganee  eats  no  part 
niat  la  not  saying*  howevor,  that  a  plalntlfl 
cannot  U  he  chooses,  nor  can  a  defoidant 
complain.  If  he  doea,  take  npon  hlms^  the 
needless  harden  of  negUgenosu  A  platnUlf 
can  recover  such  damages  but  once.  If  he 
recovers  under  the  statnti^  hia  right  of  action 
for  n^ligence  Is  gonob  and  vioe  Tersa.  If, 
however,  the  statutory  right  of  action  is 
banred  by  the  TImttatlon  of  two  years,  tbat 
fact  certain^  cannot  bu  his  action  for  neg- 
ligence when  the  statute  does  not  Iwdnde 
or  contemplate  a  liability  for  negUgene^  nor 
an  action  to  enforce  audi  liability. 

Our  view  of  the  statute  of  U08  Is  re- 
pressed in  a  ft  F.  liumber  Ca  t.  IX  &  B,  a 
R.  R.  Oo.,  17  Goto.  App.  27B,  at  page  288,  08 
Pac  070^  at  p^  874,  wherein  our  Coiot  v£ 
Appeala,  In  speaking  of  the  statute  o£  1887, 
aald:  "In  Railway  Oo.  v.  HoidersMi,  10 
Goto.  2  [13  Pae.  911].  our  Supreme  Oonrt, 
In  omatruing  the  stodc  killing  statute^  says: 
■The  statnte  la  In  our  Jndgm^t  slnqdy  ca- 
mulatlvfr  The  object  (tf  the  Legialature  wsi 
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not  to  Interfeee  with  the  owno^  «ztetlng 
rViti,  bnt,  owlnv  to  the  difflcalt^  of  mtab- 
UaUns  negllgenoa,  to  give  him  additional  re- 
liaf.'  This  langnagt  te.  we  tUak,  cqvally 
andleabla  to  ttae  fire  Btatnto;  Nowhert  In 
the  atatotes,  either  within  the  Ore  atatntft  It- 
m^,  or  elsewbere,  la  the  aUshteat  Intent  man- 
IfMted  to  anbaCltato  this  for  the  common- 
law  raSMdy  of  a  partjr,  and  entlrtfr  abollah 
the  lattw,  and  to  so  hold  would  In  oor  oidiH 
ion  be  a  Judicial  aaanmptlon  without  antbor- 
ity  or  support"  The  defendant  conoedea 
the  eomctneaa  ot  that  deebdon  under  the 
law  of  1887,  but  ooatenda,  aa  we  understand, 
that  the  addition  <tf  the  worda  "whether  neg- 
Ugentiy  or  otherwise.'*  In  the  statute  of  IM^ 
abolished  the  UabUltr  for  n^jllgenee  and  the 
remedy  baeed  thetean,  or  perhaiw  Ita  conten- 
tion la  that  theaa  wOTds  thow  an  Intent  to 
aboUah  the  pre-exirtlng  ittnie^  for  n^ll- 
veatcA  Aa  has  been  said,  and  as  appears 
dear,  these  words  have  the  tfect  and  can 
serre  no  other  purpose  than  to  leave  no 
doubt  that  the  Uabllltr  Imposed  by  the  stet- 
nte  ezlBts  whether  the  fire  was  caused  by 
negligence  or  not,  so  long  as  it  was  set  out 
or  caused  by  operating  the  road,  or  any  part 
ot  tt;  and  tb^  ttuis  made  no  diange  In  the 
atotute  In  that  respect  Britbh-Amw.  Assnr. 
Co^  T.  a  ft  S.  By.  Go.,  sn^  These  words 
exclude  n^Igence  as  an  element  In  the  doing 
of  the  act  for  which  the  statutory  UaUIlty 
Is  Inqnsed  and  fXom  conslduatUm  In  the 
use  of  the  remedy  afforded,  and  plainly  they 
are  not  to  be  considered  as  relating  to  an- 
other liability  and  another  remedy  in  which 
negligence  is  Indnded  aa  an  elon^t  In 
other  words,  their  use  Is  to  exclude  n^U- 
genca  from  consideration  In  the  liability 
created  and  the  remedy  afforded  by  the  stat- 
ute, and  not  to  abolish  another  right  of  ac- 
tion In  which  negligence  is  to  be  considered. 

The  plaintiff  was,  therefore,  by  his  com- 
^alnt,  i^wsecutlnc  a  rl|^t  vt  action  to  which 
he  was  entitled  and  which  did  not  appear  on 
the  face  of  the  comi^aint  to  be  barred  by 
the  two  years  statute  of  Umltationg  in  ques- 
tion. This  bdng  BO,  the  ruling  of  the  court 
in  sustaining  the  demurrer  was  wtouk  and 
the  Judgment  la  therefore  reversed,  and  the 
cause  remanded,  with  Instructions  to  over- 
rule  the  demurrer  and  to  proceed  vdth  tiie 
action  in  accordance  with  the  views  Itereln 
expressed  and  as  the  law  provides. 

Rerersed  and  remanded  with  instructions. 

WHITBt  and  GARBIGUfilS,  JX,  concur. 


TOUNQ  T.  PBOFLBL 

(Supreme  Court  of  Colorado.  ICanA  8,  1918.) 

1.  Ckihikaz.  Law  (S  1S4«)— Cbanoi  of  Vcn- 
VB— Baquisms  or  Affuoation. 

Under  Hills'  Ann.  St  i  4618,  which  re- 
quires an  amlicatloii  for  a  change  of  Tenae  to 
be  by  petiaon,  Terified  by  defwdant  etfc,  an 


nuTsrUed  motion,  tf|n«8  fer  accused's  attor- 
aays,  !•  IniaffldcBt 

[Ed.  Note.— For  other  casei,  lee  Criminal 
Law,  Cent  Dig.  fS  243,  S61,  Dec  Dig.  I 

184.*] 

2.  Cbxminal   Law    (i  184*)— OaAiTGK  oi 
Tsifux— Pbbjudick  or  Judqs— Paoor  Bb- 

QUIBED. 

Under  imis*  Ann.  St  |  4618,  which  pro- 
Tldee  that,  on  apphcBtdon  for  a  chaoEe  of 
venue,  prejudice  of  the  trial  judge  must  be 
ihowu  by  the  affldavlte  of  at  leaat  two  credlUe 
penon*  not  related  to  defendant  affidavits  by 
accosed'a  attorneya,  statLng  a  belief  that  ac- 
cueed  cannot  have  a  fair  and  impartial  trial 
because  of  the  prejudice  and  bias  against  him 
of  tbe  presidiiv  Judge,  Is  Inaoffident 

[Bd.  Kote.— For  other  casw,  see  Criuinal 
Ijw^^Cent  Dig.  SS  243,  261,  ^2;  Dec.  Dig.  | 

3.  CaiMxiTAi.  Law  (}  103*)— Fosua  "Jbop- 

ABDT"— COWSTITUTIOHAL  liAW. 

Under  Const  art  2,  |  18,  which  provides 
that  no  person  shall'  be  twice  put  la  jeopardy 
for  the  same  offense,  but  that,  if  judgment  be 
reversed  for  error  In  law,  he  shall  notoe  deem- 
ed to  have  been  In  Jeopardy,  on  such  a  reversal  - 
<me  accused  of  murder  ttsnds  as  though  thwe 
never  had  been' a  former  trial;  his  second  trial 
is  de  novo;  and  hence  on  reversal  of  convictioo 
of  murder  in  the  seoond  degree,  and  <m  a  new 
triaL  accused  can  be  agsJn  tried  for  murder  In 
the  nrst  degree. 

[Ed.  Note.— For  other  eases,  see  Criminsl 
Law.  Cent  Dig.  {  878;  Dec  IMg.  {  193.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  8a^~38il;  VOL  8,  p.  7694.] 

4.  Couara   (}  92*)— AppaxxATs  Ootmrs  — 

Dicta. 

Ezpressiona  of  the  Supreme  Court  la  an 
opinion  are  in  no  sense  authority  upon  a  prop- 
osition which  was  not  properly  before  the 
court  for  determination. 

lEd.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  f  88&;  Dec.  Dig.  |  92.*]  . 

5.  CaiHiNAL  Law  (|  709*)— Iwstsuotions— 

Malios. 

In  a  murder  trial,  an  instruction  that 
when  a  Idlling  Is  done  with  a  deadly  weapon, 
etc.,  malice  may  be  inferred,  in  the  absence 
of  proof  that  the  act  was  done  In  aecessary 
sell-defense,  etc.,  and  the  presumption  will  be 
that  the  act  was  voluntary  and  committed  with 
malice  aforethought  was  not  erroneoui  as  in- 
vading the  Jury's  province  for  failure  to  state 
that  the  presumpaon  obtains  only  where  the 
killing  has  been  shown  to  have  been  deliberate 
and  unlawful,  especially  where  other  Instruc- 
tlona  stated  that  malice  was  not  a  presumption 
of  law.  but  a  fact  for  the  jury  to  detormine 
from  the  evidence  under  the  iQStjnictlons  of  the « 
court  .etc. 

ItM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1787.  ITOS,  l^nO-lTSB  i  Dea 
Dig:  f  760.*] 

6.  CanniTAL  Law  (f  829*)— InnmOBOHB— 
RaruBAL/— Mattkb  CovmsD, 

Instmctions  covered  by  tboss  given  an 
properly  refused. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  |  2011;  DeeTZMg.  |  82ft*] 

7.  GaiHiNAi.  Law  (H  642,  648*)— Tsstiicoiit 

AT  FOBVBB  nOAZr-ADiaSSISIUTT. 

On  It  appearing  that  witoeases  vriio  test!-  • 
fied  at  a  former  trial  are  beyond  the  Jurisdic- 
tion of  the  court  or  dead,  their  testimony,  pre- 
served and  Identified  by  UU  of  ezcepUon,  Is 
admisstUe. 

[Bd.  Note.— For  other  caces,  see  OHmtnal 
^w.  Cent  Dig.  ||  1232. 1288, 1286;  Dee;  Dig. 
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8.  CRiiasAZ  liAvr  <|  1168*)— Afp£a.l  ahd 
Ebbor— Review— Conclusiveness  of  Find- 
ing. 

A  finding  b;  a  trial  court  that  a  witnest 
who  testified  od  a  former  trial  was  beyond  the 
Jurisdiction  of  the  court,  and  that  other  former 
witneases  w«re  dead,  thns  making  the  testimony 
of  such  witnesses  admissible,  will  not  be  die* 
turbed  by  the  Supreme  Court  on  writ  of  er- 
ror, if  fairly  supported  by  evidence. 

[EH  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  3061-3066,  3070,  3071, 
3074;  Dec.  Dig.  {  1158.*] 

En  Banc.  Error  to  District  Court,  Mont- 
rose County ;  Sprlgg  Shacltleford,  Judge. 

Henry  YouDg  was  convicted  of  murder  In 
tbe  second  degree,  and  be  tndngs  error.  Af- 
flrmed. 

T.  J.  Blade,  of  Montrose,  and  O.  N.  HUton 
and  Caesar  A.  Boberts,  both  of  Denver,  for 
plalntlfC  In  error.  Benjamin  Griffith,  Atty. 
Oen..  and  Philip  W.  MothersUI,  Asst.  Atty. 
Gen.,  for  .the  People^ 

bails:?,  J.  Thla  cause  has  been  In  this 
court  once  before  from  a  Judgment  uu  a  vex- 
diet  of  conviction  of  murder  In  the  second 
degree,  which  was  reversed  solely  on  a  ques- 
tion of  law,  in  that  It  was  there  held  that 
the  trial  court  failed  to  properly  instruct  the 
Jury  upon  tbe  matter  of  self-defense,  on 
which  reliance  was  bad  for  acqnlttal.  Young 
V.  People,  47  Colo.  8S2,  107  ^c.  274.  Upon 
a  new  trial  the  defendant  was  BLfS&ia  con- 
victed of  murder  In  the  same  d^ree,  and 
brings  the  case  here  a  second  time  for  re- 
view, alleging  numerous  errors.  On  this  re- 
view tbe  defendant  raises  no  question  of  the 
suffldou^  of  the  testimony  to  support  the 
verdict;  indeed  there  is  no  room  for  sadi 
claim  on  any  reasonable  basis,  as  the  testi- 
mony Is  ample  to  support  It,  as  It  would 
have  been  had  the  verdict  been  one  of  murder 
In  the  first  degree.  The  errors  relied  upon 
go  mainly  to  questions  of  procedure,  and  re- 
late particularly  to  change  of  venue,  former 
Jeopardy,  and  objections  to  Instructions  giv- 
en and  refused. 

[1, 21  On  October  24th,  1910,  the  day  before 
the  trial  was  to  b^n,  according  to  a  pre- 
vious setting,  counsel  for  the  defendant  filed 
a  motion  to  change  the  venue  on  the  ground 
of  bias  and  prejudice  of  the  Judge.  This  mo- 
tion was  supported  by  two  affidavits,  Identi- 
cal in  subject-matter  and  verified,  respective- 
ly, by  the  two  record  attorneys  of  the  de- 
fendant. The  motion  was  based  specifically, 
as  shown  by  the  affidavits,  on  section  4613 
of  2  Mills'  Annotated  Statutes,  and,  omitting 
formal  parts,  is  as  follows:  .  . 

"Comes  now  the  defendant  Henry  Young 
and  presents  this  his  motion  and  moves  tbe 
■  court  to  change  the  venue  of  this  cause  to 
some  other  court  of  competent  Jurisdiction 
in  this  county  or  some  other  county,  or  noti- 
fy and  request  the  judge  of  some  other  court, 
having  Jurisdiction  of  a  like  offense  to  try 
the  said  cause,  because  the  said  presiding 


Juc^  the  Hon.  Sprlgg  Shat^leford  Is  so  bias- 
ed and  prejudiced  against  this  defendant 
that  he  cannot  have  a  fair  and  Impartial 
trial  of  bis  said  cause  before  said  presiding 
Judge  and  In  support  of  bis  said  motiOB 
tenders  herewith  the  affidavit  of  two  crediUe 
persons  not  related  -  to  this  defendant." 

One  of  the  affidavits  was  by  O.  N.  HUton, 
tbe  othCT  by  T.  3.  Bl&<A,  precisely  alike  ex- 
cept the  name  of  the  affiant  The  HilUm  affi- 
davit follows: 

"O.  N.  HUton  being  duly  sworn  says  on 
oath,  that  he  is  a  citizen  of  the  state  <tf 
Colorado  and  has  t>een  such  dtlzoi  for  more 
than  20  years  past ;  that  the  defendant  above 
named  Is  on  trial  foi  a  felony,  being  a  crim- 
inal cause  now  pending  in  tbe  district  court 
of  said  county,  before  the  Hon.  S]Wlgg  Shack- 
leford,  the  presiding  Judge  thereof;  that  it 
Is  the  belief  of  affiant  that  tbe  said  defend- 
ant, H«iry  Young,  cannot  have  a  Mr  and 
impartial  trial  before  tbe  said  presiding 
Judg^  the  Hon.  Sprin  l^cUettHd,  becansa 
of  the  prejudice  and  bias  of  the  said  Judge 
against  tbe  said  defradant;  that  this  affi- 
ant is  not  in  any  mannw  related  to  tbe  said 
def«idant  Heni7  Young  and  makes  this  affi- 
davit in  accordance  with  section  4613  of 
HlUs*  Annotated  Statntee  of  Colorado  to 
show  the  prejudice  of  sala  Judge  asalnst  the 
said  d^endant  Henry  Young."  Dnly  sworn 
and  subscribed. 

These  affidavits  comprise  the  oitlre  sbowlng 
to  support  the  motton,  vhkdi  was  signed  by 
the  attom<^  only.  Under  the  statute  ttils 
application  Is  intnifflclait,  not  only  in  form, 
but  likewise  In  snbstanoa  The  statnte  pro- 
vides, amoi^  other  tUngs,  that: 

"Hvery  application  for  a  diange  of  venae 
shall  be  hy  petition,  voifled  by  the  affidavit 
of  the  defendant,"  etc 

It  Is  at  once  api»rent  that  tho  a^lcatton 
does  not  at  all  comply  with  the  statute.  It 
is  not  only  not  signed  by  Uie  detodant;  but 
It  Is  unverified.  Veriflcation  by  the  defend- 
ant Is  a  substantial  requlremrat  By  this 
application  no  sworn  complaint  wfaateva 
against  the  trial  Judge  was  presented.  In 
the  absence  of  a  verified  charge  by  the  de- 
fendant, in  substantial  couformlty  with  the 
statute,  the  application  is  fatally  defective. 
Furthermore,  the  section  of  the  statute  on 
which  the  application  la  specifically  based 
provides: 

"Third.  When  the  Judge  is  in  any  vrise  in- 
terested or  prejudiced,  or  shall  have  been  of 
counsel  in  the  caiise,  such  prejudice  of  the 
Judge  must  be  shown  by  the  affidavit  of  at 
least  two  credible  persons  not  related  to  the 
defendant." 

How  can  it  be  fairly  said  that  the  preju- 
dice of  the  Judge  has  been  shown  when  tbe 
only  allegation  is  the  bare  statement  of  a 
belief  that  the  defendant  cannot  have  a  fair 
and  impartial  trial,  because  of  the  prejudice 
and  bias  against  him  of  the  presiding  judge? 
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There  is  no  showing  of  fact  wfaidi  discloses 
tbat  any  such  prejudice  or  bias  actually  ex- 
ists. The  mere  expression  of  a  belief  that 
the  Judge  would  not  give  the  defendant  a  fair 
and  impartial  trial,  without  the  statement  of 
a  single  fact  upon  which  such  belief  is  based, 
is  in  no  sense  a  compliance  with  the  require- 
ments of  the  statute,  that  the  prejudice  of 
the  judge  must  be  shown.  It  would  be  a 
travesty  upon  justice,  and  In  direct  conflict 
with  sound  common  sense  to  permit  such  a 
showing  to  effect  a  change  of  venae  in  a 
criminal  cause  under  such  a  statute.  It  has 
been  the  policy  of  this  state  from  the  earliest 
times  to  require  the  disclosure  of  sworn 
facts  showing  the  prejudice  of  the  Judge,  and 
such  facts  must  be  sufficient  to  require  the 
change.  Under  early  statutes  upon  this  sub- 
ject there  was  a  specific  requirement  that  the 
facts  showing  the  prejudice  be  set  forth  In 
the  application,  and  the  kffidavtts  filed  In 
support  thereof.  The  requirement  under  the 
present  statute,  tbat  the  prejudice  of  the 
Judge  must  be  shown,  is  equivalent  to  that 
contained  In  the  earlier  ones. 

In  the  case  of  Solander  v.  People,  2  Colo. 
48,  this  court,  passing  upon  an  application 
for  change  of  venue  for  pr^udlce  of  the 
Judge,  said; 

"It  Is  plain  tbat  the  petitioner  must  now 
set  forth  in  his  petition  the  ground  upon 
which  the  venue  may  be  changed,  as,  that  the 
Judge  or  the  Inhabitants  of  the  county  are 
prejudiced  against  him,  and  also  the  facts 
which  lead  to  the  belief  that  such  ground 
exists.  Affidavits  may  be  filed  to  show  the 
truth  of  these  facts,  and  if  the  ground  upon 
which  the  change  is  asked  sufficiently  ap- 
pears, the  prayer  of  the  i>etltloner  will  be 
sranted;  otlierwise  it  should  be  dented. 

"In  support  of  the  allegation  tbat  the  Judge 
was  prejudiced  against  her,  petitioner  aver- 
red tbat  she-  had  heard  tbat  the  Judge  bad 
expressed  the  opinion  that  sbe  was  guil^  of 
the  crime  chained,  and  that,  at  a  f  onner  tain 
of  court,  be  had  tried  to  prereht  her  from 
procuring  ball  in  the  cause.  The  mere  state- 
ment that  she  had  beard  such  rumors,  tbete 
bring  no  averment  as  to  the  truth  of  them, 
may  be  dlsmlased  without  comment" 

In  Uulllu  T.  People,  U  Oola  437,  24  Paa 
880,  9L.R.A.S66^22Ani.8t  Rep.  414, 
speaking  to  this  proposition,  under  the  pres- 
ent statute,  It  was  said: 

"In  some  Jurlsfflctlons,  when  a  diange  of 
▼enne  is  asked  on  account  of  the  prejudice 
of  tbe  presiding  Judge,  It  la  not  neeessarr 
to  set  forth  tai  the  petition  the  tact  or  facts 
on  which  tbe  party  bases  bis  ftors  tbat  be 
will  not  receive  a  fnir  trial  hi  the  court 
wborin  tbe  cause  Is  pending;  But  fai  tUs 
state  sneb  facts  must  be  stated,  atthougb 
witfa  not  the  same  particularity  as  Is  requir- 
ed In  eases  in  wbieb  the  application  la  based 
upon  tbe  alleged  [wejudtae  of  the  inhabitants 
of  the  county." 

Our  own  authorittes  aeem  clear  upoa  this 


point  and  we  need  not  look  elsewhere.  The 
reason  for  Buch  requirement  is  obvious,  else 
the  mere  filing  of  an  application  and  affida- 
vits simply  expressing  a  belief  tbat,  because 
of  the  bias  and  prejudice  of  the  Judge,  a  fair 
and  Impartial  trial  could  not  be  had,  would 
work  a  change  of  venue  in  any  criminal 
cause.  Tbe  statute  Is  Incapable  of  any  such 
construction;  its  plain  meanli^  to  the 
contrary.  The  hardship,  delay  and  Impos- 
Blblllty  of  bringing  offenders  to  Justice  In 
many  cases.  If  the  venue  might  be  thus  read- 
ily and  easily  changed,  Is  manifest  The 
motion  was  properly  d^ed. 

[3]  The  defendant  was  convicted  upon  the 
first  trial  of  murder  In  the  second  d^ee, 
on  an  information  charging  first  degree  mur- 
der. On  writ  of  error  from  this  court,  the 
Judgment  entered  on  that  verdict  was  re- 
versed for  failure  of  tbe  trial  court  to  fully 
instruct  upon  the  subject  of  self-defense.  On 
a  second  trial  the  defendant  was  again  con- 
victed  of  murder  In  the  second  degree,  the 
trial  having  been  conducted  as  though  no 
previous  trial  had  been  had.  The  claim  is 
that  having  bem  once  convicted  of  second 
degree  murder,  the  defendant  was  by  the 
verdict  acquitted  of  first  degree  murder,  and 
on  a  second  trial  could  not  t>e  put  in  Jeop- 
ardy of  punishment  for  a  crime  higher  in 
degree  than  that  of  which  he  was  first  con- 
victed. 

By  section  18  of  article  2  of  the  Constitu- 
tt<m  of  tbe  state.  It  is  provided: 

*^at  no  person  shall  be  compelled  to  tes- 
tis against  himself  In  a  criminal  case  nor 
shall  any  person  be  twice  put  In  Jeopardy 
for  the  same  offense.  If  tbe  Jury  disagree, 
or  if  tbe  Judgment  be  arrested  after  tbe  ver- 
dict or  if  tbe  Judgment  be  reversed  for  er- 
ror in  law,  tbe  accused  shall  not  be  deemed 
to  have  been  In  Jeopardy." 

This  prorisIiMi  of  the  Constitution  needs 
no  construction;  It  Is  as  plain  and  clear  as 
language  can  make  it  It  means:  First,  If 
the  Jury  disagree  tbat  the  accused  may  be 
tried  again  np<m  tbe  charge  as  if  no  trial 
had  been  bad;  second,  It  the  Judgment  be 
arrested  after  the  verdict  for  any  reason, 
tbat  the  defendant  shall  be  deemed  not  to 
have  be»i  In  Jeopardy,  and  may  be  again 
tried  as  originally;  and  tliird,  if  tbe  Judg- 
ment be  reversed  for  ettor  In  law,  that  then 
the  defendant  shall  be  deemed  not  to  have 
been  In  Jeopardy,  and  may  be  again  tried 
under  the  Infinmatlon,  up<ni  every  charge 
contained  in  it  If  the  defendant  In  this 
case  bad  not  been  in  Jeopard,  and  such  is 
declared  to  be  tbe  fact  upon  I3ie  record,  by 
this  provision  of  the  Gourtitntion,  tbe  former 
]ndgm«it  having  been  reversed  for  enttr  in 
law,  then  be  oould  be  lawfully  tried  for  and 
convicted  of  tbe  blf^est  degree  of  crime  con- 
tained lu  tbe  charge.  Up<m  a  reversal  of 'S 
conviction  for  error  of  law,  under  tills  pro- 
vision, one  accused  of  murder  stands  as 
though  thme  never  had  berai  a  former  trial; 
his  second  trial  is  de  novo.  The  same  pre- 
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snsiptlon  of  bla  innocence  of  any  decree  of 
mUawfol  homicide,  oltboogh  be  has  been 
coDTleted  of  one  d^ree  tbereof,  prenills  as 
upon  the  first  trlaL  The  accused  standa  upon 
a  second  trial  as  tibovgh  the  tormer  trial 
had  nerer  taken  place,  and  the  state  stands 
In  prectoely  the  same  podUon.  This  la  the 
evident  purpose  and  intent  ot  the  ftamera  of 
our  Gonstltntion.  Unleea  It  be  assomed  that 
the  criminal  lava  are  designed  to  facilitate 
tile  escape  from  jnst  ponlshment  of  those 
charged  with  offenses.  Instead  of  for  the 
inotectloii  of  society  throngh  ponlshnient  of 
those  who  violate  its  laws,  the  above  Inter- 
pretation most  be  accepted  as  correct. 

The  argomoit  advanced  in  the  cases  cited 
In  behalf  of  the  defoidant  in  sui^rt  of  his 
position  of  former  Jeopardy,  la  that  a  con- 
vlction  of  a  lesser  degree  of  homicide  Is  an 
acquittal  of  ail  higher  degrees  of  that  crime. 
This  Is  andonbtedly  troe  so  long  as  that  con- 
viction stands,  for  no  one  shonld  be  twice 
punished  for  the  same  offense.  Bat  where, 
as  here,  such  conviction  has  bera  set  aside, 
on  review,  for  error  In  law  committed  by  the 
trial  conrt,  then  by  the  constitutional,  provi- 
sion under  consideration  the  implied  acquit- 
tal of  the  higher  offense  charged  In  the  in- 
formation is  completely  overthrown. 

It  is  to  be  noticed  tbat  section  18  of  arti- 
cle 2t  above  quoted,  upon  the  question  of 
former  Jeopardy,  differs  widely  from  corre- 
sponding provisions  f otmd  in  the  Constitu- 
tions of  those  states  where  the  doctrine  is 
held  that  one  convicted  of  murder  in  the  sec- 
ond degree,  under  an  information  charging 
murder,  cannot,  on  a  new  trial,  be  tried  for 
a  greater  degree  of  crime  than  tbat  of  which 
be  was  first  convicted.  The  Constitutions  of 
states  so  holding  simply  have  the  provisl<Hi, 
In  substance,  that  no  person  shall  be  twice ' 
put  in  Jeopardy  for  the  same  offense.  T^ey 
do  not  have  the  further  provision,  found  in 
our  Constitution,  tbat  if  the  Judgment  be  re- 
versed t<a  error  la  law  the  accused  shall  not 
be  deemed  to  bave  been  In  Jeopardy.  For  this 
reason  the  caf«s  from  the  various  states,  hold- 
ing as  above  indicated,  are  not  In  point  in 
determining  the  question  of  former  Jeopardy 
under  a  constitutional  provision  such  as  ours. 

Several  of  the  states  have  either  constitu- 
tional or  statutory  provisions  ta  effect  like 
the  one  now  before  ns,  and  In  tbose  atates  it 
has  been  unlfOTmly  held  that  upon  a  new 
trial  the  accused  cannot  plead  former  Jeop- 
ardy, though  the  first  trial  resulted  In  a  con- 
viction of  a  degree  of  crime  less  than  the 
highest  one  contained  In  the  diargb  The 
Oonstltntion  of  Georgia  (article  1*  1 1,  par.  8) 
provides: 

"No  prawn  shall  bo  put  in  Jeopardy  of 
life,  or  liber^,  more  than  once  for  the  same 
<^ense,  save  <m  his  or  her  own  motion  for  a 
new  trial  after  conviction,  or  in  ease  at  mis- 
trial." 

The  case  of  Waller  v.  State,  IM  Ga.  605. 
30  8.  B.  885,  was  determined  under  this  pro- 
vision.  In  that  case  Waller  was  Indicted 


for  the  offiQose  of  mnrdw,  pat  ivon  trial  and 
convicted  of  that  offensei  He  moved  for  a 
new  trial,  and  when  this  motion  was  denied, 
took  the  case  to  the  Suprone  Court,  where 
tlie  Judgment  was  reversed  and  a  new  trial 
granted.  He  was  again  tried  In  the  loww 
court  and  convicted  of  voluntary  manslaugh- 
ter, and  tlie  Judgment  upon  that  verdict  was 
also  reversed  and  a  new  trial  awarded.  TJp- 
on  a  third  trial,  when  arraigned  In  the  lower 
court;  he  filed  ideaa  setting  np  that  he  had 
beeoi  acquitted  of  the  crime  of  murder  by  the 
verdict  of  the  Jury  prononndng  him  gull^ 
of  voluntary  manslau^iter,  and  could  not 
th«%fore  be  again  put  in  Jeopardy  on  an  in- 
dictment for  murder,  and  submitted  himself 
for  reindictment  for  voluntary  manslau^ter. 
This  plea  was  overruled  and  Waller  convict- 
ed of  voluntary  manslaughter.  He  once  more 
took  the  case  to  the  Supreme  Court  for  re- 
view of  the  question  of  tormer  Jeopardy.  In 
the  coarse  of  Its  opinion  on  this  proposition, 
the  Suprone  Court  of  that  state  said: 

"Prior  to  the  Constitution  of  1866  aU  of 
the  constitutions  of  this  state  had  read,  in 
regard  to  this  mattw:  'No  person  shall  be 
put  In  Jeopardy  of  life,  or  liberty,  more  than 
once  for  the  same  offense.'  Under  the  same 
or  a  similar  jffovision  many  courts  had  held 
that  a  person  who  had  been  tried  for  mur- 
der, and  convicted  of  a  lower  offense,  was  by 
the  verdict  acquitted  of  the  higher  offense 
and  could  not  be  again  put  upon  trial  for  It 
When  the  constitutional  convention  of  1865 
met  and  organized,  Charles  J.  Jenkins  was 
a^wlnted  chairman  of  the  committee  to 
draft  a  new  constitution.  He  was  at  tbat 
time  a  member  of  the  Supreme  Court  of 
Qeorgla,  and  had  served  for  several  years. 
Judge  Jeakins  had  doubtless  read  the  va- 
rious opinions  of  the  courts  and  text-writers 
upon  this  question;  and  in  order  to  put  the 
question  at  rest  in  this  state,  he  added  to  the 
provision  of  the  older  constitutions  the 
words:  'Save  on  bis  or  her  own  motion  tar 
a  new  trial  after  conviction,  or  in  case  of 
mistrial.'  This  addition  was  adopted  by  the 
convention  •  *  •  and  forms  part  of  our 
presoit  OonstituUon.  1^  prior  to  Its  adtv- 
Uon,  the  accused  had  the  absolute  right  to 
which  many  of  the  decisions  above  referred 
to  held  him  enUtied,  this  rig^t  has  since  that 
time  existed  only  in  a  modified  fonn.  Ihe 
state  said  to  the  accnsed:  'If  yoa  are  indict- 
ed for  a  major  offense  and  convictetl  ot  a 
minor,  and  a  new  trial  is  granted  opon  your 
own  motion,  you  may*  be  a  second  time  tried 
for  the  major  t^ense.'  •  •  •  The  state, 
for  the  purpose  of  protecting  society  against 
crime  and  criminals,  reserved  the  right  to 
place  more  than  once  npon  trial  for  the  same 
offense  persons  accused  of  crime  who  had  up- 
on their  own  motion  been  granted  new  trials. 
Waller  made  this,  motion  for  a  new  trial  and 
obtained  it  with  a  knowledge  of  this  constttn- 
tionai  provision.  He  therefore  can  not  com- 
plain of  his  having  been  again  pot  upon  trial 
for  anirder,  glthoagh  the  Jury  may,  In  the 
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«thev  trial,  haTO  fonnd  Urn  soiltr  of  man- 
alangfater  imly." 

Hie  Mlsaonil  OonatltatUni  ptoyiAesi 

"That  no  penon  shall  be  compelled  to  tea- 
Uty  against  blznaeU  In  a  criminal  cause,  nor 
shall  any  person,  httec  being  odco  acqnltted 
by  a  Jury,  be  again,  for  the  same  offense,  pat 
In  jeopardy  of  life  or  liberty;  *  '*  *  and 
if  Jadgment  be  arrested  aftw  verdict  of  guil- 
ty on  a  defective  indictment,  or  If  Jn^^nent 
OD  a  TO'dlet  of  guilty  be  rereraed  iat  wror 
in  law,  nothing  herein  contained  shall  pre- 
vent a  new  triia  of  the  prisoner  on  a  proper 
indictment,  or  according  to  oorrect  prlndidee 
of  law."  Gonat  art  2,  i  2& 

In  State  t.  Simma,  71  Mo.  688,  considering 
the  question  of  a  plea  of  former  Jeopardy 
under  that  proTid(m,  ilie  oonrt  said : 

"As  this  cause  will  be  remanded.  It  may 
be  wril  to  <AserTe  that  section  10>  ot  article 
18  of  the  Oonstltntioa  of  isao,  which  pro- 
vides that  "no  pttson  having  once  been  ac- 
qnltted by  a  Jory  can,  for  the  same  offense, 
be  again  pat  In  Jeopardy  of  life  and  limb,' 
mm*  snd  onder  which  the  case  of-  the 
State  r.  Roaa  [29  Uo.  82],  supra,  was  decided, 
has  been  materially  changed  by  section  23, 
arUele  2  of  the  Constitntlott  of  1875,  by  the 
addition  to  what  has  been  copied  oC  the  fol- 
lowing words:  'And  if  jadgmmt  be  arrested 
aftw  verdict  of  guilty,  (m  a  defectlva  fndlct- 
vaeat,  or  If  Judgment  on  a  verdict  of  guilty 
be  reversed  for  error  in  law,  nothing  herein 
contained  shall  prev^t  a  new  trial  .of  the 
prisoner  im  a  proper  Indictment^  or  according 
to  correct  principles  of  law.*  The  change  thus 
nmde  in  the  said  section  ovwthrows  the  rule 
laid  down  In  the  case  of  the  State  v.  Boss, 
anpra,  that  a  poson  who  is  indicted  for  mur- 
der in  the  first  degree,  If  tried  and  c(mvicted 
of  murd»  In  the  second  d^ree,  which  Jndg- 
nuait  Is  reversed  for  error  In  law,  cannot  on 
a  second  trial  be  tried  for  murder  in  the 
flrrt  d^^.  ^Fbey  are  equivalent  to  declar- 
ing Qiat  when  sudk  a  Judgment  is  reversed 
for  error  at  law,  the  trial  had  is  to  be  re- 
garded as  a  mis-trial,  and  that  the  cause 
when  remanded  Is  to  be  tried  anew,  and 
when  remanded,  that  It  la  put  on  the  same 
footing  as  to  a  new  trial  as  If  the  cause-had 
beoi  submitted  to  a  Jury  resulting  in  a  mis- 
trial by  the  discharge  of  the  Jury  in  conse- 
quence of  their  inability  to  agree  tm  a  ver- 
dict It  Is  difilcult  to  omcelve  what  other 
construction  can  be  given  to  Qie  words  added 
to  said  section.** 

In  State  v.  Bllllnga,  140  Uo.  193,  41'  B.  W. 
778,  mieaUng  to  Oils  proposition,  it  mm  said: 
"It  was  held  in  State  v.  Ross,  ^  Mo.  32, 
that  one  indicted  f6r  mntier  in  the  first  de- 
gree, and  put  upon  his  trial,  and  convicted 
of  mnrdtf  in  the  secmid  detpree^  and  a  new 
trlid  granted  upon  Ills  ajwUcatkm,  could  not 
legally  be  put  upon  trial  again  for  murdw 
in  the  first  degree.  But  by  arttde  2,  section 
23,  Oonstltatl<m  of  Ifissouri,  that  dedslon  la 
no  longer  lair  in  this  state.  A  defendant 
convicted  <tf  murder  in  the  second  degree 
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vadet  an  indictment  for  murder  in  the  first 
degree  may  now  be  awarded  a  new  trial, 
and,  when  granted,  he  may  be  again  put  up- 
on trial  fear  murder  In  the  first  d^ee." 

In  e(Hne  states  there  is  a  statute  which 
has  the  same  effect  as  our  constitutional  pro* 
Tlsl<m,  most  of  which  are  snbstantlaUy  in 
the  words  of  the  Indiana  statute,  which  ^o- 
vldes  as  follows: 

"The  granting  of  a  new  trial  places  the 
parties  In  the  same  position  as  if  no  trial 
had  been  bad;  the  former  verdict  cannot  be 
used  or  referred  to,  either  In  the  evidence  or 
argummt" 

In  Veatch  v.  State,  60  Ind.  281,  In  reference 
jto  a  reversal  of  a  conviction  for  manslaugh- 
ter under  Indictment  charging  murder,  on 
plea  of  former  Jeopardy  of  the  higher  grades 
of  the  offense  charged,  the  Supreme  Court 
of  Indiana  had  this  to  say: 

"On  the  trial,  the  defendant  offered  in 
evidence  the  record  of  tbe  former  conviction 
in  the  cause,  'as  proof  of  his  former  acquit- 
tal of  murder  In  the  first  and  second  degrees, 
and  for  no  other  purpose,'  but  the  evidence 
was  excluded. 

"The  theory  of  the  appellant  Is,  that  the 
former  verdict,  whldi  was  for  manslaughter 
only,  operated  as  an  acquittal  of  murder  tu 
either  of  Its  degrees;  and  that,  upon  a  SHb- 
sequent  trial,  he  could  not  be  convicted  of 
murder  in  either  degree.  The  Constitution, 
it  la  true,  provides  that  'no  person  shall  be 
pat  in  Jeopardy  twice  for  the  same  offeuse.* 

"But  there  are  many  cases  In  whldt  this 
constitutional  provision  Is  deemed  to  have 
been  waived.  Thus,  if  one  is  convicted  of 
an  offense,  and  obtains  a  new  trial,  either 
In  the  court  In  whlt^  the  case  is  tried,  or  on 
appeal  or  writ  of  error,  he  is  deemed  to  have 
waived  tbe  coustltattonal  provision,  and  may, 
of  course,  be  put  upon  trial  the. second  time 
for  the  same  offense,  and  so  on  as  often  as  he 
obtains  a  new  trlaL  The  statute  relating 
criminal  [heading  and  practice  provides,  that 
*The  granting  bf  a  new  trial  places  the  par- 
ties in  the  same  position  as  if  no  trial  had 
been  liad;  the  former  verdict  cannot  be  used 
or  referred  to,  either  in  the  evidence  or  argu- 
ment*  2  B.  S.  1876,  p.  408.  I  141. 

"Now,  it  would  seem,  that,  if  a  party  takes 
a  new  trial  in  a  criminal  case,  be  takes  it  on 
tbe  tenns  prescribed  by  the  statute,  and  con- 
BOLto  to  be  placed  ta  tbe  same  positl<m  as 
If  no  trial  bad  been  had.*  If  this  Is  so,  where 
a  party  has  been  tried  on  an  indictment  for 
murder,  and  convicted  of  numslaughter,  and 
has  obtained  a  new  trial,  be  may,  upon  the 
new  trial,  be  omvicted  of  nmrder;  for,  tqr 
obtaining  the  new  trial,  lie  consented  to  be. 
placed  In  the  same  position  as  if  no  trial  had 
been  had.  But  however  this  may  be,  tiie 
aniiellant  was  not  injured  by  the  rejection  of 
the  evldwoe^  for  he  was  not  convicted  of 
murder,  but  of  manslaughter  only." 

In  the  case  of  Bz  parte  Bradley,  48  Ind. 
548^  tbe  Supreme  Court  of  that  states  dls- 
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ciusIdc  the  question  of  former  Jeopardy  at 
considerable  lengtli,  under  botb  the  common 
law  and  tlie  statute  quoted  abore,  npholds 
the  rule  that  where  the  accused  Is  convleted 
of  murder  In  tiie  second  degree  or  manslau^- 
ter  under  a  charge  of  murder  and  secures  a 
reversal  of  that  judgment,  he  may  be  again 
tried  for  murder  In  the  idrst  degree.  In 
People  T.  Pftlmer.  109  N.  Y.  41S,  17  N.  B. 
21S,  4  Am.  8L  Bep.  477,  Commonwealth  t. 
Arnold.  83  Ky.  1,  4  Am.  St  Bep,  114,  Briggs 
T.  Commonwealth,  82  Ya.  and  State 
McGoid,  8  Kan.  232,  12  Am.  Bep.  468,  the 
same  rule  Is  announced,  all  under  statutes 
snbstantlaUy  Uke  that  of  Indiana.  In  Be 
Somen,  81  Nev.  B31,  103  Pac.  1073,  24  U  B., 
A.  (N.  8.)  604.  136  Am.  St  Bep.  700.  a  case 
oDder  a  statute  similar  to  those  above  re- 
ferred to,  the  Snproue  Court  of  that  states 
reviewing  at  considerable  length  tbe  authop> 
Itles  rebitive  to  former  Jeopardy,  overruled 
the  contratlon  of  the  defendant  that  upon  a 
new  trial  brought  about  by  his  own  anpUca- 
ticm  he  could  not  be  tried  toe  a  higher  de> 
gree  of  the  ottenae  than  that  of  which  he 
had  been  convicted. 

It  becomes  unnecessary,  as  already  indlca^ 
ed,  to  consider  or  comment  on  the  many 
cases  from  various  states  announdng  a  dif- 
ferent  rule,  where  the  sole  provision  for  con- 
sideration Is  in  effect  that  no  person  shall 
be  twice  put  in  Jeopardy  of  life  or  liberty  for 
the  same  ofFense,  since  sudi  dedatons  can 
have  no  application  to  a  like  question,  con* 
sldered  under  the  iKCuUar  provisions  of  our 
Constitution  on  this  subject 

In  several  states,  however,  the  rule  Is  up- 
held that,  upon  a  new  trial,  a  previous  con- 
viction having  been  set  aside,  the  plea  of 
former  Jeopardy  of  the  higher  grades  of  the 
offense  charged  than  the  one  on  which  con- 
viction was  had,  Is  unavailing,  even  without 
the  aid  of  a  constitutional  provision  6u<^ 
as  ours,  or  statutory  provisions  similar  to 
those  heretofore  considered,  notably,  in  South 
CaroUna,  In  State  v.  GllJls,  78  S.  0.  318,  53 
S.  E.  487,  5  L.  B.  A.  (N.  8.)  571,  114  Am.  St 
Bep.  95,  6  Ann.  Cas.  993;  Ohio,  In  State  v. 
Behlmer,  20  Ohio  St  672;  Utah,  in  State  v. 
Kessler,  15  Utah,  142,  49  Pac.  293,  62  Am. 
St  Rep.  Oil;  Nebraska,  In  Bobanan  v.  State. 
18  Neb.  67,  24  N.  W.  390,  53  Am.  Rep.  791; 
Oklahoma,  In  Turner  v.  Territory  of  Okla- 
homa, 15  Okl.  657,  82  Pac.  650;  and  Vermont, 
in  State  v.  Bradley,  67  Vt  465,  32  AU.  238. 

In  Trono  v.  United  States,  199  U.  S.  521. 
26  Sup.  Ct  121,  60  L.  Ed.  292.  4  Ann.  Cas. 
773,  the  United  States  Supreme  Court  def- 
initely declared  the  same  doctrine.  In  that 
case  the  rule  announced  In  People  v.  Palmer, 
supra,  was  spedQcally  approved,  and  the 
statutory  provision  In  New  York,  there  under 
consideration,  that  'the  granting  of  a  new 
trial  places  the  party  in  the  same  position  as 
if  no  trial  bad  been  had,  and  when  a  new 
trial  is  ordered  it  shall  proceed  In  all  re- 
spects as  if  DO  trial  had  been  held,'  was  de- 


dared  not  to  contravene  the  constitutional 
provision  that  no  person  shall  be  twice  put 
In  Jeopardy  for  the  same  offoise.  The  doe- 
trine  of  the  Trono  Case  was  reaffirmed  in 
FIonisttH-  V.  United  States,  207  U.  S.  372.  28 
Sup.  Ct  129,  52  Lk  Ed.  202.  If ,  by  statutory 
provision,  a  d^enduit  may  upon  a  new  trtal 
be  lawfully  held  to  answer  to  a  hl^ier  de- 
gree of  an  ofltenae  than  that  of  which  f  onner* 
ly  convlcbad,  than  certainly  it  is  coippetoit 
to  80  provide     a  constitutional  provtadon. 

[4]  It  la  urged  counsel  for  the  drfaid> 
ant  that  1^  pivrtxma  oidnions  of  this  court 
a  different  rule  from  the  one  here  stated  has 
been  indicated.  It  is  snfflciaiit  to  say  that 
never  before  has  this  court  been  called  upon 
to  directly  consider  or  determine  this  ques- 
tion, and  anything  which  may  have  been 
heretofore  said,  lndi<a.tiT8  of  a  view  contrary 
to  that  here  declared,  was  purely  incidental, 
and  in  cases  wh&n  that  question  was  not 
properly  befbre  the  eourt  for  det«mliwtlon. 
Such  expression*  are,  therefore,  in  no  sense 
anttiority  upon  the  pn^iosltlon. 

Of  the  instrn(^ons  of  the  court.  It  Is  oom- 
plalned  generally  that  at  this  trial  histruc- 
tlons  were  again  given  which  had  been  con- 
demned in  our  former  opinion,  and  that  some 
which  had  been  expressly  approved  were  not 
given.  A  careful  inspection  of  the  record 
falls,  in  any  true  sense,  to  support  these 
contentions.  Of  the  three  inatructions,  which 
it  Is  claimed  were  condemned  In  the  former 
opinion,  Young  v.  People,  supra,  this  court 
spoke  as  follows: 

"The  first  instruction  Is  the  statutory  defi- 
nition of  Justifiable  homicide,  and  the  other 
two  are  mere  negaUve  instructions,  given  on 
behalf  of  the  people,  specifically  pointing  out 
certain  conditions,  circumstances  and  situa- 
tions, under  which  the  defendant  may  not 
avail  himself  of  that  defense.  They  do  not 
purport  to  state  the  law  of  this  subject  in 
extenso,  or  with  any  degree  of  fullness.  They 
were  entli-ely  proper  for  the  purpose  Intend- 
ed, bnt  under  the  confilctlng  testimony, 
touching  the  facts  Immediately  surrounding 
the  homicide  Itself,  the  defendabt  had  a  con- 
stitutional right  to  bave  a  lucid,  accurate 
and  comprehensive  statement  by  the  court 
to  the  Jury  of  the  law  on  the  subject  of  self- 
defense  from  his  standpoint,  upon  the  suppo- 
sition that  the  Jury  might  believe,  and  ac- 
cept as  true,  his  testimony,  and  that  of  his 
witnesses,  explanatory  of  the  encuunter 
which  resulted  in  the  death  of  Wilkinson." 

From  the  foregoing  it  is  apparent  that 
these  instructions  were  not  condemned. 
They  are  declared  to  be  entirely  proper  for 
the  purpose  Intended.  It.  was  there  further 
held.  In  substance,  that  the  defendant  was 
entitled  to  have  affirmative  Instructions  cov- 
ering the  law  of  self-defenSQ  from  his  stand- 
point, which  were  not  given,  and  it  was  sole- 
ly because  of  the  Allure  to  so  further  in- 
struct that  the  former  Judgment  waa  revers- 
ed and  the  cause  rananded.  U  la  plain  that 
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if  upon  the  form»  trial  the  coart  bad,  In 
addition  to  those  Inetructions,  given  iostnic- 
tloDS  embodying  the  defendant's  right  to  act 
upon  appMrancee,  even  though  such  appear- 
ancea  may  hare  been  deoeptlre,  and  also 
oorerlng  generally  the  rights  of  one  claim- 
ing to  act  in  self-defense,  then  the  charge 
which  contains  tbeee  Instructions  would  not 
have  been  a  proper  subject  of  criticism.  On 
page  360  of  47  Colo.,  on  page  277  of  107 
Pac,  of  the  opinion  In  the  former  case,  this 
conrt  quoted  two  Instructions,  numbered  1 
and  S,  which  were  requested  by  the  de- 
fendant on  the  first  trial  and  refused  by  the 
court,  stating  the  law  as  to  the  rights  of  the 
defendant  relative  to  self-defense  as  an- 
nounced In  the  opinion  of  the  conrt,  at  page 
355  of  47  Ckilo.,  at  pace  275  of  107  Pac, 
where  It  Is  sald: 

"It  Is  fundamental  that  the  law  of  self- 
defense,  which  Is  emphatically  a  law  of  ne- 
cessity, Involves  the  question  of-  one's  right 
to  act  upon  appearances,  even  though  such 
appearances  may  prove  to  have  been  dec^ 
tive ;  also  the  question  of  whether  the  dan- 
ger IB  actual  or  only  apparent,  and  as  well 
the  fact  that  actual  danger  is  not  necessary, 
In  order  to  justify  one  In  acting  in  self-de- 
fense. Apparent  necessity,  If  well  grounded 
and  of  such  a  character  as  to  appeal  to  a 
reasonable  person,  under  like  conditions  and 
circumstances,  as  b^g  sufficient  to  require 
action,  JustlAes  the  applioition  of  the  doc- 
trine of  self-defense  to  the  same  extent  as 
actual  or  real  necessity." 

In  the  former  opinion  the  oourt  did  not 
apeciflcally  direct  that  tliese  instmctlons, 
numbered  1  and  B,  should  have  been  giren. 
What  it  did  say.  at  page  861  of  47  Colo.,  at 
page  277  of  107  Fac^  of  that  opinhni,  was 
this: 

**WhlIe  we  do  npt  say  that  these  partlcalar 
instmctlons  should  nsoeaMrily  have  been 
adopted,  what  we  do  say  Is,  that  under  the 
facta  it  la  dear  that  proper  InstmcUona,  ^- 
ther  Itte  those  reqaested  or  their  eqnivalent, 
oovertaig  the  defendant's  rlg^t  to  act  nptm 
appaarances,  that  actual  danger  Is  not  In- 
dlapensahle  to  warrant  one  acting  In  self- 
defense,  and  ttiat  the  defendant,  acting  as  a 
nasonable  person,  had  a  right  to  Judge  for 
Umseif  of  the  danger,  should  have  been  giv- 
en. A  slni^e  lastmctlon  covering  this  entire 
Irtiaas  of  the  case  conid  easily  have  been 
framed  by  the  court  for  the  Jury." 

Tlie  inquiry  of  the  court  will  now  be  di- 
rected, not  to  the  question  aa  to  whether 
these  spedflc  instroctlons  were  given,  as 
there  was  no  direction  that  they  should  be, 
bat  as  to  whether  the  court  did  tn  fact  give 
instructions  upon  the  law  of  self-defense, 
such  as  the  defendant  was  entitled  to  have, 
and  while  It  is  asserted  by  counsel  that  no 
such  instructions  were  given,  the  record  dis- 
poses the  fact  to  be  precisely  the  contrary. 
Inatmctlona  numbteed  19  and  26,  respectlTe- 


ly,  requested  by  the  defense  at  the  trial,  were 
^ven,  and  folly  and  accurately  state  the 
law  upon  this  subject  Ttkey  were  quite  as 
favorable  to  the  defeidant  as  were  Instruct 
tlona  numbered  1  and  5,  whldt  this  court  ap- 
proved. It  satisfactorily  aM>ear8  from  the 
whole  record  that  all  of  the  rights  of  the  de- 
fendant, on  his  theory  of  the -case  upon  the 
law  of  self-defense,  under  the  evidence  ad- 
duced, were  fully  protected  by  the  Instruc- 
tions of  the  trial  court  In  the  present  case, 
in  strict  compliance  with  the  suggestions  of 
tbls  conrt  In  its  former  oplni<m. 

[I]  Instruction  number  ^  given  1^  tlw 
court,  reads  as  follows: 

"The  Jury  are  Instructed  that  when  the 
killing  la  done  with  a  deadly  weapon,  or 
weapon  calculated  to  produce,  and  actually 
producing  death,  malice  may  be  legitimately 
Inferred  In  the  absence  of  proof  that  the 
act  was  done  In  necessary  self-defense  or 
upon  sufficient  provocation  or  cause,  and  the 
presumption  In  such  case  wlU  be  that  the  act 
was  voluntary  and  committed  with..mallce 
aforethought" 

This  la  vigorously  attacked  as  Invading  the 
province  of  the  Jury,  for  failure  of  the  conrt 
to  say  that  such  presumivtlon  only  obtains 
where  the  billing  has  been  shown  to  hare 
been  deliberate  and  unlawful.  The  words. 
"In  the  absence  of  proof  that  the  act  was 
done  Id  necessary  s^-defense  or  upon  snffl- 
clent  provocation  or  cause,"  characterize  the 
killing  as  unlawful,  and  clearly,  as  we  think, 
leave  the  question  as  to  whether  malice  had 
been  shown  as  one  of  fact  for  the  Jury,  upon 
the  whole  testimony.  If  testimony  was  ad- 
duced showing  or  tending  to  show  necessary 
self-defense,  or  sufficient  provocation  or 
cause  for  the  act,  then,  under  this  instruc- 
tion, the  Jury  was  free  to  reach  a  conclu- 
sion upon  the  question  of  malice  from  all  of 
the  fftcts  and  cfrcomstances  before  It  It 
was  only  in  the  entire  absence  of  testimony 
showing  or  tmdlng  to  show  necessary  self- 
def^e,  or  8uffl<dent  provocation  or  some 
cause  which  Jnstifled  or  explained  the  act, 
that  the  Jury  was  pwmltted,  if  th^  should 
s6e  fit  £rom  all  of  the  fhcts  before  them  to 
do  BO,  to  draw  the  presumptloo  of  malice 
from  the  use  of  the  weapon,  to  wbldi  the 
Instruction  referred.  They  were  not  In- 
stmcted  that  they  shoold  draw  sodi  a  coa- 
clnsion,  but  advised  merely  that  It  would  be 
legitimate  to  do  so  nndra'  the  drcumstanees 
and  conditions  suggested.  So  that  the  ques- 
tion of  malice  after  all  was  left  to  t^e  Jury 
to  determine  from  the  testimony  as  a  fact. 
In  other  words,  if  the  Instruction  had  said, 
where  the  killing  Is  unlawful,  and  done  with 
a  deadly  weapon,  malice  may  be  tinplled,  that 
clearly  would  have  been  proper;  and  In  the 
present  case  we  are  of  opinion  that  the 
words  of  limitation  used  In  the  Instruction 
given  are  equivalent  to  the  use  of  the  word 
"unlawful"  to  describe  the  character  of  the 
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kflUng  refored  to  In  Qie  Instruction.  Fur- 
tbennore^  tte  Jury  were  liutnicted  upon  the 
Qneedon  txl  malice  as  follows: 

"Tbe  oonrt  Instnicta  lUie  Jury  that  malice 
Is  not  a  piresumptlon  of  law,  but  a  ftct  for 
tlie  Jury  to  deteralne  tnm  the  evidence^ 
imder  the  lastmctloiis  of  the  court.'* 

The  ixaj  were  also  Inatrncted  upon  the 
question  of  intent  in  this  langnage : 

"Tbe  oonrt  tnstmcts  tbe  Jnry  that  the  ln> 
tmtloD  of  the  accased  at  the  time  of  the 
killing,  Is  to  be  ascertained  by  the  Jnry  upon 
tbe  evidence,  and  cannot  be  made  the  snb- 
iect  of  legal  preaumptifm  or  iDference.** 

And  farthCT,  the  oonrt,  having  theretofore 
Instmctod  the  Jury  that  nuUlce  was  <Hie  of 
the  essential  elonents  to  be  frand  from  the 
testimony  In  (ad«  to  convict  the  defendant 
of  the  crime  of  murder,  Inatrncted  as  fol- 
lows: 

"The  court  instmcts  the  Jury  that  to  war> 
rant  a  conviction,  each  tact  necessary  to  es- 
tablish the  gallt  of  the  accnsed  must  be 
proven,  by  competMit  evidnice  b^ond  a  rea- 
sonable doubt,  and  the  Acts  and  drenm- 
stancea  proven  sfaonld  not  only  be  consistent 
with  tbe  guilt  of  tbe  accused,  but  tnconslst- 
ent  with  any  other  reasonaUe  hypothesis  or 
condnslon." 

These  Instmctlons  are  sufficiently  expUdt 
upon  tbe  question,  that  malice  was  a  tact  to 
be  proven  and  determined  as  a  fact  by  tbe 
Jury,  to  remove  any  Implication,  in  the  in- 
struction of  which  complaint  is  made,  that 
the  Jury  should  as  a  matter  of  law  infer 
malice  or  intent  to  kill  from  any  particular 
or  special  fact  or  circumstance.  Further- 
more,' this  precise  instruction  has  been  ape- 
dflcally  approved  by  this  court  in  its  opinion 
in  the  case  of  May  v.  People,  reported  in  8 
Colo.  210,  6  Pac.  816,  where  it,  with  other  la- 
structions  quoted,  la  characterised  as  fol- 
lows : 

"The  court  gave  the  Jury  26  Instructions, 
16  of  which  were  upon  tbe  court's  own  mo- 
tion, tbe  other  10  upon  the  motion  of  tbe 
counsel  for  the  prisoner;  and  for  the  reason 
that.  In  my  opinion,  these  Instmctlons  fur- 
nish in  themselves  better  [voof  of  their  cor- 
rectness, lucidity  and  comprehenslTaiess  In 
their  ai^llcation  to  the  fftcts  of  the  case, 
and  under  our  statutes  relating  to  murder 
and  manslaughter  In  force  at  that  time, 
than  could  be  made  by  any  discussion  of 
them  simply  with  reference  to  the  verdict 
complained  ot,  they  are  inserted  here  in 
full." 

Rei)eatedly  throughout  tbe  Instructions 
tbe  court  directed  that  the  Jury  should  make 
tbelr  findings  upon  the  testimony  In  the 
case,  and  particularly  directed  the  Jury  to 
treat  and  consider  the  InstructlonB  as  a  se- 
ries, that  no  one  instruction  stated  all  the 
law,  but  that  .the  instructions  were  to  be 
talien  and  considered  tc^etber  as  tbe  law  In 
governing  tbe  Jury  In  applying  the  law  to 
the  facts.  The  Jury  could  not  have  failed  to 


understand,  from  all  of  the  Instmctleia, 
that  they  were  to  determine  tbe  character 
of  the  kHUnft  the  qnesUon  of  Jnstlflentloiw 
and  all  the  necessary  elements  to  detarmiiii 
the  gnUt  or  innoooioe  of  the  defmOant  firom 
all  of  the  facts  and  drcnmstances  disclosed 
by  the  testimony,  taten  and  considered  as  a 
whole.  From  a  complete  survey  of  the  rec- 
ord, including  all  testimony  introduced  and 
Instructions  given,  we  have  no  hedtnncy  In 
reachliqr  the  conclnslon  that  the  giving  of 
Instmctlon  nnmbor  4  was  not  misleading, 
and  that  no  prejudicial  error  was  occasioned 
thereby. 

[(]  rnte  refusal  of  the  trial  court  to  give 
certain  Instructions  ashed  on  behalf  <tf  the 
deftiise  is  urged  as  a  ground  ot  complaint 
There  was  no  error  In  sadi  refusal,  since 
every  proposition  sought  to  be  covered  by 
those  Instructions  vras  fairly  covered  by  the 
Instructions  which  were  given,  and  this  court 
has  repeatedly  declared  that  It  is  not  error 
to  refuse  to  give  instructions  whic-h  are 
merely  cumulativa 

[7, 1]  It  is  further  urged  that  tbe  testimo- 
ny of  Gass,  Taylor  and  Pitts,  taken  at  the 
former  trial,  waa  improperly  Introduced  in 
evidence  at  this  trial.  The  testimony  taken 
showed  tliat  the  witness  Gass  was  absent 
from  the  state,  located  In  Missouri,  beyond 
the  Jurisdiction  of  the  court,  and  that  the 
vrltnesses  Taylor  and  Pitts  were  deed.  The 
questions  of  whether  the  absence  of  Gass 
from  the  state,  and  the  death  of  the  witness- 
es Taylor  and  Pitts  had  beea  satisfactorily 
established,  was  primarily  a  matter  for  the 
trial  court,  and  tliat  court  having  held  that 
these  matters  were  sufficiently  shown,  sncb 
finding  will  not  be  disturbed  if  it  Is  fairly 
supported  by  the  testimony.  Upon  this  sub- 
ject we  have  carefully  examined  the  record, 
and  are  satisfied  that  tb^  findings  of  the 
court  in  this  reelect  are  supported  by  dear 
and  convincing  testimony.  When  these  facts 
were  established,  then  the  testimony  taken 
at  the  former  trial,  preserved  and  id^tlfied 
by  bill  of  exception,  was  dearly  competent 
in  evidence  at  this  triaL  The  contuitimi  is 
made  that  this  testimony  was  introdnced 
from  stmographlc  notes.  The  record  does 
not  support  this  claim.  On  the  contrary,  It 
was  from  tbe  bUl  of  exception,  made  a  part 
of  the  record  at  the  former  trial  and  used 
In  this  court  upon  review  of  that  Judgment, 
that  the  testimony  of  these  three  witnesses 
was  read  Into  the  present  record.  That  tes- 
timony was  duly  authenticated,  certified  and 
sealed  by  tbe  trial  Judg^  as  being  all  of 
their  testimony  introdnced  at  the  former 
trial,  both  on  direct  and  cross  examination. 
The  bill  of  exceptions  was  further  Identified 
by  the  official  stenograiidier,  who  also  testi- 
fied that  It  contained  all  the  testimony  of 
these  three  witnesses  adduced,  offered  and 
received  at  the  first  triaL  It  was  ther^re 
properly  received.  Rico  IL  &  If.  Co.  v.  Miw- 
grav^  14  Colo.  78,  23  Paa  468;  Emerson 
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V.  Bnrnett  et  aL,  11  Colo.  App.  66.  62  Pac. 
7S2;  16  Cyc.  1088.  1096,  and  10»7.  saDject 
"Former  Brldence." 

Other  errors  are  assigned,  which  we  have 
carefolly  examined.  They  are  without  mer- 
it and  need  not  be  further  considered  or  dis- 
cussed. Upon  the  whole  record,  we  are  con- 
Tfsced  that  the  defendant  had  a  fair  and  Im- 
partial trial,  that  the  verdict  was  fully  war- 
ranted under  the  law,  upon  the  facts  shown, 
and  that  the  Judgment  upon  the  verdict  Is  a 
Just  and  proper  one,  which  should  not  tw 
disturbed.    Judgment  affirmed. 

(U  Colo.  S31} 

BOABO  OF  COM'RS  OF  LABIMSB  COUN- 

TlT.  ANNIS. 
(Supnane  Court  of  Colorado.  March  1913.) 

1.  Wjltebb  and  Watie  Couubs  (I  1B2*)— 
Claimants  or  Watbs— Puoutus—Pbo- 

CBIEDINGS  TO  DECIDE. 

On  an  appeal  from  the  dedsion  of  the 
trial  court,  BUBtatning  a  diviuoa  between  two 
coontiea  of  the  fees  of  a  referee  in  a  proceed- 
ing to  detertoine  priorities  among  claimanta 
of  water  Cor  irrigation  purpoBes,  where  It  Is 
contended  that  the  proceeding  was  not  an  ini- 
tial proeeedinK,  and  therefore  that  the  coan^ 
could  not  be  held  liable  under  Rev.  St  1908, 
f  3300,  if  the  record  does  not  disclose  the  na- 
ture and  character  of  tbe  proceedings,  its  regu- 
larity and  validity  cannot  be  determined*  but 
the  eonrt  will  presome  that  the  court  below 
was  acting  within  its  jurisdiction. 

[Ed.  Note^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  }{  166,.  157;  Dec 
Dig.  S  152.*] 

2.  Watebs  and  Wateb  GounsES  (S  162*)— 
Pbiokitibs  of  Ciaihs— DsoiBion  BT  Rbf- 
XBBE— Aonona  roB  Fees. 

On  an  am>eal  to  the  district  court  from 
the  decision  of  a  board  of  county  commission- 
ers not  to  pay  tbe  fees  and  expenses  of  a 
referee  who  had  been  appointed  to  adjndicata 
the  rights  of  priorities  to  the  use  of  water  in 
ft  water  district,  an  order  reouiiing  all  per- 
sona,' associatioDs,  and  corporations  affected  by 
the  decree  to  pay  into  tbe  court  their  propor- 
tionate share  of  tbe  expense  involved  for  use 
of  the  referee  pending  hearing,  and  that  if  the 
judgment  rendered  shall  be  sustained,  the  sum 
BO  recovered  from  tbe  county  is  to  be  paid 
into  court  and  repaid  to  the  several  contribu- 
tors, is  not  In  effect  an  order  for  a  double 
payment  to  the  referee  for  his  services  and 
expenses,  and  tbe  county  cannot  complain  of 
such  order,  as  it  is  not  affected  by  it. 

[Ed  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  1B6,  157;  Dec. 
Dir.  I  162.»] 

B^r  to  District  Gonrt,  Larlmw  County; 
James  E.  Garrlgues,  Judge. 

In  tbe  Matter  of  Water  District  No.  8, 
proceeding  under  the  statute  for  the  adju- 
dication of  the  rights  of  priority  to  the  use  of 
water  for  reservoir  purpose  In  said  district 
From  a  decision  of  the  District  Court  charg- 
ing Larimer  County  with  certain  fees  earned 
by  Frank  J.  Annis  as  referee,  the  Board  of 
County  ComndssloDers  of  such  county  brings 
error.  Affirmed. 

T.  J.  Leftwlch,  of  Ft  Collins,  for  plalntUt 
in  error.  Lee  &  Ayleewortb,  of  Ft  Colllna, 
for  defendant  in  error. 


SCOTT,  J.  TUs  case  was  submitted  to  the 
trial  court  npon  an  agreed  statement  of  fftct. 
From  this  it  appears  that  on  the  4th  day  of 
October,  1902,  the  defendant  In  error  was 
appointed  by  the  district  court  of  Larimer 
county,  as  referee  in  the  Matter  of  Water 
District  No.  8,  proceeding  under  the  statute 
in  such  case  provided  for  the  adjudication  of 
the  rights  of  priorities  to  tbe  use  of  water 
for  reservoir  purposes  In  said  water  district ; 
that  In  the  discharge  of  bis  duties  as  such 
referee  he  rendered  services  for  126  days  and 
which,  at  the  statutory  fee  of  $6  per  day, 
amounted  to  $750;  that  he  also  Incurred  ac- 
tual expenses,  in  addition  thowto.  in  the  sum 
of  1986.20,  making  the  total  sum  of  the  bill 
rendered  11,736.20.  It  appears,  also,  that 
this  water  district  embraced  parts  of  both 
Weld  and  Larimer  oountiee;  that  the  Judge 
of  the  court  acting  under  the  direction  of 
the  statute,  In  that  respect,  approved  the 
said  account  for  services  and  expenses,  and 
divided  it  Into  two  equal  parts,  as  provided 
by  statute  In  such  case,  and  certified  to  each 
of  the  said  counties  its  pn^tortlonate  share 
In  the  sum  of  (868.10.  It  appears  that  this 
account  was  paid  by  Weld  county,  but  was 
disallowed  by  the  board  of  county  commis- 
sioners of  Larimer  county,  and  from  such  ac- 
tion an  ai^ieal  was  taken  to  the  district  court 
of  that  county.  Upon  the  trial  Judgment  was 
rendered  in  favor  of  the  defendant  in  error 
for  the  amount  claimed  as  against  the  coun- 
ty, which  Judgment  la  now  before  as  for  re- 
view. 

[1]  The  only  serious  objection  to  tbe  judg- 
mwt  is  that  the  statute  under  which,  this 
proceeding  was  had  is  intended  to  apply  to 
what  counsel  refers  to  as  an  "Initial  proceed- 
ing," whatever  that  may  be;  Utat  the  serv- 
ices of  such  referee  were  not  rendered  in 
such  a  proceeding,  and  therefore  the  public, 
and  In  this  cfise  the  coun^,  oould  not  be  held 
liable  for  the  expense  of  the  reference.  It 
would  seem  to  be  the  contention  of  counsel 
for  the  county  that,  where  an  adjudication 
had  been  once  bad  as  to  priorities  in  a  dis- 
trict under  the  statute  applicable,  thereafter 
no  other  general  adjudication  of  like  charac- 
ter can  be  had,  but  that  claims  of  adjust- 
ment, or  for  the  establishment  of  jwlorlties 
of  water  rights,  must  proceed  as  affecting 
purely  private  rights,  and  the  expoise  Incur- 
red should  be  that  of  the  individuals,  corpo- 
rations or  associations  coucwned. 

No  authorities  are  cited  In  support  of  this 
contention.  The  referee  was  appointed  in 
this  case,  ivesnmably  under  authority  of  sub- 
division  B.  c.  72,  Bev.  St  1008.  The  com- 
pensation for  a  referee  is  provided  by  section 
3300  as  follows:  "The  referee  appointed  In 
this  act  shall  be  paid  the  sum  of  six  dollara 
per  day  while  engaged  in  dlsdiarging  his  du- 
ties as  herein  provided,  and  also  his  reason- 
able and  necessary  expenses  and  mileage  at 
the  rate  of  tea  cents  for  each  mile  actually 
and  necessarily  traveled  by  him  In  going  and 
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coming  In  tbe  discbarge  of  bis  duties  as  sncb 
referee,  which  said  per  diem  allowaace,  ex- 
poues  and  mileage  shall  be  paid  out  of  the 
treasury  of  the  county  In  whl<di  sndi  water 
district  shall  lie,  if  It  be  contained  In  one 
county,  and  If  sncfa  water  district  shall  ex- 
tend Into  two  or  more  counties,  then  In  equal 
parts  thereof  shall  be  paid  out  of  the  treas- 
ury of  such  county  Into  which  snch  district 
shall  extend.  He  shall  keep  a  just  and  true 
account  of  his  services,  expeaaaa  and  mileage 
and  {ffesent  the  same  from  time  to  time  to 
the  district  court,  or  judge  In  vacation  reA- 
tying  the  same  \/y  oath,  and  the  jud^  if 
he  find  the  same  correct  and  just,  shall  veri- 
fy his  aivroval  thereof  ttaerecm,  and  the 
same  shall  thveupon  be  allowed  by  the 
board  of  county  commissioners  of  the  county 
In  which  said  water  district  shaU  lie,  but  If 
said  water  district  extend  Into  two  or  more 
counties,  he  shall  receive  from  the  clerk  of 
the  district  court  separate  certificates,  under 
seal  of  the  court,  showing  the  amount  due 
him  from  each  county,  upon  which  certificate 
the  board  of  county  commlssltmers  of  the  re- 
spective counttes  shall  allow  the  same  on 
presentation  thereof." 

The  agreed  statement  of  fact  as  to  a  tor- 
mer  proceeding  In  relation  to  the  adjudica- 
tion of  water  rights  in  said  water  district 
No.  8,  is,  in  substance,  as  follows:  On  or 
about  the  Ist  day  of  August,  1879,  proceed- 
ings were  instituted  in  that  county  entitled, 
"In  the  Matter  of  a  Certain  Petition  for  Ad- 
judication of  Priorities  of  lUgbts  to  Use  of 
Water  for  Irrigation  in  Water  District  No. 
8";  that  a  decree  therein  was  entered  <m 
the  11th  day  of  April,  1882,  adjudicating  cer- 
tain water  rights  in  said  district;  that  sub- 
sequent to  the  day  last  named  certain  per- 
sons interested  petlti<med  for  a  further  ad- 
judication of  water  rights  in  said  district, 
and  that  these  proceedings  culminated  In  a 
decree  of  that  court  on  the  11th  day  of 
April,  1884,  and  which  decree  determined 
the  respective  rights  of  all  persons  who  had 
applied  in  said  supplementary  proceedings, 
save  and  except  the  rights  of  the  Larimer 
County  Ditch  Company  for  its  ditches  and 
reservoirs,  and  that  the  said  proceedings 
were  continued  <^en  with  respect  to  said 
claimants,  and  leave  given  to  adduce  proof 
of  the  completion  of  said  ditches  and  res- 
ervoirs, and  of  the  application  of  water  by 
such  means  to  a  beDeflcial  use;  that  after- 
ward such  proof  was  adduced  and  a  decree 
entered  adjudicating  the  rights  of  said  claim- 
ants with  respect  thereto,  on  October  12, 
1886.  Further,  that  the  proceeding  leading 
up  to  the  decree  of  November  11,  1882,  and 
all  subsequent  proceedings  thereto,  were  num- 
bered 820  of  the  serial  numbers  of  the  cases 
filed  in  that  court  The  agreed  statement 
then  sets  forth  certain  named  priorities  and 
awards,  under  the  last  two  named  supple- 
mentary decrees,  but  these  are  not  identical 
with  the  priorities  and  claimants  involved 


In  the  proceeding  under  considerati<m.  It  is 
further  stipulated  that  all  of  these  sev^al 
rights  were  numbered  with  respect  to  the 
decree  entered  April  11, 1882,  whldi  required 
the  renumbering  of  all  priorities  deoeed  be- 
tween the  1st  day  of  Augost,  and  tbe 
12th  day  of  October,  1886.  It  Is  further 
agreed  that  the  adjudication  iwoceeding  in 
which  the  defendant  in  error  vas  r^eree 
concerned  no  rights  which  antedated  the  en- 
try of  the  original  decree  of  April  11,  1882, 
and  concerned  only  such  rights  for  storage 
pmposes  as  had  their  Inception  subsequent  to 
the  last-named  date,  except  the  Windsor  Lake 
reserv(4r,  owned  by  the  claimants  In  these 
proceedings,  upon  which  reservoir  work  was 
commenced  between  the  1st  and  19th  days 
of  February,  1882,  by  the  construction  of  aa 
outlet  ditch,  tbe  said  reservoir  being  a  nata- 
ral  basin  having  been  filled  for  the  first  time 
during  the  year  1882,  and  subsequent  to 
April  11th,  and  also  excepting  reservolra  2, 
3,  and  4  of  the  Larimer  County  Ditch  Com- 
pany, work  whereon  was  commenced  April 
21,  1881,  and  not  completed  or  in  operation 
until  after  the  11th  day  of  April.  1882.  The 
priorities  of  the  reserv^r  in  the  proceedings 
In  whldt  this  plaintiff  was  referee  were  num- 
bered and  considered  Independently  of  said 
former  proceedings;  also  that.  In  the  pro- 
ceedings which  culminated  In  a  decree  dated 
December  9,  1904,  64  separate  resCTvoir  pri- 
orities were  awarded,  10  of  which  antedated 
the  11th  day  of  April,  1884,  prtorities  Nol 
10  for  the  Richards  reservoir,  belonging  to 
the  Water  Supply  &  Storage  Company,  b^g 
of  the  date  of  January  17,  1884.  and  that  15 
of  said  [Priorities  so  awarded  antedated  the 
12th  day  of  October,  1886,  priorities  No.  15 
belonging  to  reservckr  claimants  No.  8,  the 
Dickson  Cailon  Dltcb  &  Reservoir  Company 
for  the  Dickson  CaQou  reservoir  being  dated 
October  8,  1885,  which  priority  is  the  last- 
numbered  priority  prior  in  time  to  four 
years  subsequent  to  the  date  of  the  entry  of 
the  decree  of  April  11,  1884. 

This  is  all  the  information  t>efore  this 
court  for  Its  consideration  of  the  contentioo 
of  counsel  for  tbe  county,  as  it  relates  to 
prior  proceedings  in  adjudication. 

There  seems  to  have  been  32-water  priori- 
ties involved  in  the  proceeding  In  which  the 
defendant  in  errcnr  acted  as  refaree^  owned  by 
as  many  different  persons,  assodatima^  and 
corporations.  But  the  record  does  not  dis- 
close the  nature  and  diaracter  of  anch  pro- 
ceeding, so  as  to  convey  even  a  su^estion 
of  the  issues  Involved  or  the  scope  of  the 
action.  There  is  certainly  not  suflBdcnt  in 
tbe  showing  here  to  enable  this  court  to  re- 
view that  case  so  as  to  determine  tlie  rego- 
lari^  and  validity  of  tlie  proceeding,  eron 
were  It  proper  to  do  so  in  this  case.  We 
must  therefore  presume,  for  tbe  porpoee  of 
this  action,  that  the  court  was  acting  within 
its  jurisdiction,  and  that  all  parties  were 
within  their  rights.  No  objection  is  pre- 
sented heK  and  no  right  asserted  by  any 
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ctolniBttt  of  a  water  ri^  In  that  water 
Met;  and  we  can  Bcarcely  Bostain  the  «m 
tration  tif  tbe  county  wltlunit  declarlnt  tbe 
court  to  bave  been  without  jurisdiction  in 
rendering  the  decree  in  that  ca8& 

[2]  Tbe  court  also  entered  an  order  re- 
quiring all  of  the  posonst  associations,  and 
eorporatlons  affected  by  tbe  decree  to  pay 
Into  the  court  thdr  proportionate  share  of 
the  expense  hereiD  involred,  for  nse  of  the 
defendant  In  error,  pending  this  hearing,  and 
that  If  the  Judgment  in  this  case  render^ 
shall  be  sustained,  the  sum  so  recovered 
from  the  county  is,  to  be  paid  into  court  and 
In  the  manner  provided  In  the  order,  and  re- 
paid  to  the  several  contributors.  It  Is  con- 
tended that  such  order  Is  In  effect  a  double 
payment  to  the  defendant  In  error  for  his 
services  and  expenses.  This  contention  is 
not  tenable.  Besides  it  is  BOt  for  the  county 
to  complain  of  such  order,  for  it  Is  In  no 
wise  affected  by  It 

Complaint  Is  further  made  that  the  item 
of  stenographer's  fees  In  the  account  so  al- 
lowed by  the  court  Is  excessive.  Tbe  court 
made  a  finding,  and  made  its  certificate  of 
ench  finding,  as  required  by  tlie  statute.  We 
see  no  reason  to  disturb  it 

The  Jadgnmt  is  afilnned. 

UUSSOB,  a      and  BILL,  eoncnr. 


(23  Colo.  App.  SK) 

WYOMING  NAT.  BANK  «t  sL  t.  SHIPPKY. 
(Court  of  Appeals  of  Colorado.  Jan.  18,  IMS.) 

1.  Appbabance  a  25*)  —  Qbheeai.  Affeab- 
ABCB— BmoT. 

One  bj  a  gnwral  apmaranoe  waived  Its 
right  to  complain  of  its  bdng  brought  In  as  a 
party  by  so  amended  complaint,  instead  of  by  a 
supplemental  complaint 

[Bd.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  II  144-153 ;  Dec.  Dig.  |  2B.*] 

2.  Btaovnon  d  172*)  —  Baim  —  Bkubv 
AeAiinff>-GoHnazirr. 

The  complaint  seeking  relief  mi  the  ground 

tA  nonexlitence  of  W.  as  a  corporation,  when 
execution  iaeued,  against  aaie  to  F.  under  exe- 
cution, Ifsued  at  ue  Instance  of  F.,  on  judc- 
ment  of  W.  acalnst  plaintiff,  abonid  negative  the 
assignment  to  F.  of  the  judgment  either  by  W. 
nior  to  Its  dlswlation,  or  thereafter  by  its 
legal  lucceasor. 

[Efd.  Note.— For  othw  cases,  see  Bxecution, 
Cent.  Dig.  ||  619-B38 ;  DecTDig.  |  172.*] 

8.  jDDGMEifT  Q  840*)— Saub— AasioRiairr  or 

JlTDOlCEN'P— RlCOBD. 

As  regards  validity  of  a  sale  under  exe- 
cution at  Instance  of  the  assignee  of  the  jadg- 
meot,  or  tbe  successor  of  tbe  one  in  whose  favor 
the  Judgment  was  rendered,  it  la  not  necessary 
that  evidence  of  the  aasignment  or  of  tbe  succes- 
sor's right  should  have  been  lodged  either  in  tbe 
court  in  which  the  judgment  was  renderad  or 
dsewhere. 

[Ed.  Noteu— For  other  cases,  see  Judgment 
Cent  Dig.  1 1636;  Dec  Dig.  |  840.*] 

4.  Corporations  (i  617*)  —  DisaoLimoi*  — 
Pbopkbtt  Rights— PBEsuifpnoN. 

That  a  corporation  bad  ceased  to  exist  as 
sneb,  before  issuance  of  execution  on  a  Judg- 
ment in  its  Aivor,  under  which  sale  was  made, 


does  not  even  raise  a  piesomptiMi  that  Its  prop- 
erty rights  had  been  forfelteo,  or  that  It  had  no 
successor  In  Interest  with  aaOority  to  oifores 
Its  claims. 

[Bd.  Nota— For 'other  cases,  see  Oorporatkms, 
Gent  Dig.  ||  2448-2406;  Dec.  Dig.  fUT.*] 

(L  JunGHBITT  (1 668*>— CoiroLCSivsifxsa^pAB- 
iu»  Not  Appkabino. 

One  In  favor  of  whom  a  judgment  waa  ren- 
dered having  been  made  a  defendant  in  a  suit 
by  ttie  Jodvioent  debtor  for  relief  against  sale 
under  execution  issued  on  the  judgment  at  In- 
stance of  a  third  person,  on  the  ground  of  such 

Kraon  having  no  interest  in  tbe  judgment,  and 
Ting  made  no  vpeaiance,  cannot  thereafter 
be  in  a  poslticu  to  collect  the  judgment;  tbe 
decialon  being  In  favor  of  such  Oiira  peraon. 

[Ed.  Note.— For  other  casea.  see  Jodgmeat. 
Gent  Dig  ||  1181-1183,  1188;  Dec  Dig.  C 
668.*] 

6.  LnnTAnoN  or  Aonoits  (|  6*>— B^m*i>iH« 

FmOD— BmOT  OH  E^XSTIHO  JODOMBHT. 

A  statute  extending  tbe  period  of  limita- 
tiona  on  judgments  applies  to  a  Judgment  al- 
ready rendered,  but  not  barred  under  tbe  <AA 
statute  at  tbe  time  the  new  statute  is  passed. 
[Bd.  Note— For  other  casea.  see  Lfaniutioa 
Actions,  Gent  Dig.  U  10^;  D«c  Dig.  | 

7.  Appeal  and  Ebbob  tl  1176*)— Bbvbbsal 

WITH  DiBECTIONS. 

■  Plaintiff  bavlDg  bad  amide  opportunity  to 
state  a  caose  of  action,  having  filed  four  amend- 
ed complaints,  and  the  last  one  failing  to  state 
a  cause  of  action,  the  Judgment  overmling  de- 
murrer thereto  will  be  reversed,  with  direction 
to  diamtss  tbe  action. 

[Eld.  Note.— For  other  casoh  see  Appeal  and 
Error,  Gent  Dig-  U  4S8»-4S96;  Dec  Dig.  | 
1176.*] 

Appeal  from  Larinwr  Oonnty  CXmrt;  G. 
V.  Benson,  Judge. 

Action  by  John  T.  Shippey  against  the 
Wyoming  National  Bank  and  another.  From 
a  Judgment  overruling  a  demurrer  to  an 
amended  complaint,  defendants  appeal.  Re- 
versed, with  direction  to  dismiss. 

See,  also,  21  Colo.  App.  78,  120  Pac  1123. 

Annls  A  Stow,  of  Ft  Collins,  for  appel- 
lants. Rhodes,  Temple  A  Fostw,  of  Ft  OcAr 
Uns,  tor  an^dlea 

OUNNINGHAM,  J.  This  action  waa  broogfat 
by  the  appellee,  Shippey,  in  the  county  court 
for  the  purpose  of  canceling  a  certain  Judg- 
ment rendered  against  him  in  fovor  of  the 
Wyoming  National  Bank,  and  to  recall  an 
execution  that  had  be^  Issued  on  said 
Judgment  at  the  instance  of  the  appellant 
the  First  National  Bank,  and  for  other  re- 
lief not  necessary  to  state.  Five  complaints 
In  all  were  filed  b}  tbe  plaintiff,  the  case 
being  finally  submitted  upon  his  fourth 
amended  complaint,  to  which  the  appellant 
the  First  National  Bank  filed  a  general  de- 
murrer. This  demurrer  was  overruled,  and, 
said  appellan):  electing  to  plead  no  further. 
Judgment  went  in  favor  of  the  plaintiff,  ap- 
pellee here.  No  appearance  was  ever  made 
by  the  Wyoming  National  Bank. 

Certain  defenses  are  found  in  the  original 
complaint  whldi,  being  omitted  from  the 
fourth  amended  complaint  need  not  be  con- 
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aidered.  It  may  be  said,  however,  that  In 
the  original  complaint  the  Wyoming  Nation- 
al Bank  was  made  the  sole  def^dant 
Thereetter,  and  before  any  appearance  had 
been  made,  the  plaintiff  filed  an  amended 
complaint,  making  the  First  National  Bank 
a  part7  defendant,  and  charging  that  said 
bank  had,  at  a  sale  on  ezecntioa  made  to 
satisfy  said  judgment  in  fovor  of  the  Wyo- 
ming National  Bank  and  against  appellee, 
purchased  certain  real  estate  belonging  to 
appellee,  and  this  notwithstanding  the  .ap- 
pellee had  filed  a  lis  pendens  at  the  time  of 
the  institotioD  of  his  suit,  and  before  sale 
of  the  property  bad  been  made. 

[1]  The  First  National  Bank,  after  alter- 
ing a  general  appearance,  contends  that  it 
could  not,  in  the  circumstances  of  this  case, 
properly  be  brought  in  by  an  amended  com- 
plaint, but  could  only  be  made  a  party  to 
the  action,  if  at  all,  by  a  supplemental  plead- 
ing. It  is  probable  that  a  supplenwntal  com- 
plaint would  hare  been  the  better  practice, 
but  we  are  disposed  to  think  that  appellant 
the  First  National  Bank  has,  by  appearing 
generally,  waived  its  right  to  eom|iIaln  of 
the  procedure  followed. 

[2-f]  1.  The  fourth  amended  complaint  &t- 
tempts  to  state  two  causes  of  action:  the 
first,  in  substance,  charging  that  the  execu- 
tion was  Told  because  of  the  nonexistence  of 
the  Wyoming  National  Bank,  the  original 
judgmoit  creditor,  as  a  corporation,  at  the 
time  execntton  Issued.  The  pleader  foils, 
bow^rer,  to  allege  when  said  bank  went  out 
of  existence  farther  than  that  it  was  some 
time  "subsequent  to  the  securing  of  said 
Judgment,"  meaning  the  Judgment  against 
the  appellee  here  inrolTed.  There  seems  to 
be  no  gaestion  about  the  validity  of  the 
Judgment  when  same  was  originally  render- 
ed against  Shlppey.  Therefore  at  one  time 
be  waa  liable  thereon.  Hence  the  burd^  is 
upon  blm  to  alle^  and  prove  focts  which 
render  the  sale  of  bis  land  to  the  First  Na- 
tional Bank  In  satisfoctlon  of  that  Judg- 
ment void  or  voidable  before  he  la  entitled 
to  r^ef.  Appellee  In  hi«  complaint  nowhere 
n^ttves  the  assignment  of  the  Judgment  by 
tike  Wyoming  National  ^nfe  to  the  Blrst 
National  Bank  prior  to  the  dissolution  of 
die  former  corporation,  or  by  Its  legal  snc- 
cesBora  It  la  alleged  that  no  such  asslgn- 
mmt  ms  made  a  ma't^r  of  record.  Our 
attention  has  been  called  to  no  statute  or 
other  authority  requiring  the  assignee  or 
successor  of  the  Wyoming  National  Bank  to 
lodge  the  evidence  <tf  an  assignment  of  the 
Judgment  or  proof  of  his  right  thereto  in  the 
court  in  which  the  Judgment  was  given  or 
elsewhrae.  Even  If  the  Wyomhig  National 
Bank  had  ceased  to  exist  as  a  corporation, 
that  fact  does  not  even  raise  a  presumption 
that  its  property  rights  had  been  forfeited, 
or  that  it  had  no  successor  In  Interest  with 
sufficient  authority  to  enforce  its  claims. 


We  discover  in  the  fourth  amended  com- 
plaint no  allegation  whi<^  under  the  most 
liberal  construction  in  favor  of  the  pleader, 
can  be  held  as  an  allegation  that  the  First 
National  Bank  was  not  at  the  time  the  ex- 
ecution was  sued  out  the  owner  of  said 
Judgment  If  the  Judgment  was  not  barred 
by  the  statute  of  limitations  plead  in  the 
second  cause  of  action,  to  which  we  will  lat- 
er call  attention,  Shlppey  should  pay  the 
same  to  the  First  National  Bank,  rather 
than  to  the  Wyoming  National  Bank,  so  far 
as  the  pleadings  indicate,  providing  he  is 
thereby  entirely  relieved  from  farther  lia- 
bility on  the  Judgment  The  Wyoming  Na- 
tional Bank,  having  been  made  a  party  to 
the  suit,  and  having  made  no  appearance, 
can  never  be  in  a  position  hereafter  to  col- 
lect the  Judgment,  even  granting  that  corpo- 
ration or  its  successor  still  exists.  Courts 
are  not  disposed  to  look  with  favor  upon 
nice  techuicallties  that  are  put  forward  for 
the  purpose  of  relieving  agiOnst  a  meritori- 
ous obligation. 

[I]  2.  The  aecond  cause  of  action  of  the 
fourth  amended  complaint  consists  of  a  plea 
of  the  statute  of  limitations.  Assuming,  but 
not  deciding,  that  the  act  of  1881  fixed  the 
life  of  Judgments  at  tea  years,  as  contended 
by  appellee,  rather  than  20  years,  tJie  appti- 
lee  cannot  Invoke  the  same  for  the  rea- 
sons pointed  out  by  us  in  the  case  of  Har- 
rington V.  Anderson  et  aL,  130  Pac.  616,  our 
number  3,916,  the  opinitm  In  which  baa  Just 
been  handed  down. 

[7]  We  therefore  conclude  that  appellants' 
demurrer  to  plaintiff's  complaint  was  good, 
and  that  the  trial  court  ou^t  to  have  sus- 
tained the  game.  Die  Judgment  will  be 
reversed,  and  in  view  of  the  record,  whidt 
discloses  that  the  plaintiff  has  been  given 
ample  opportunity  to  state  s  cause  of  action, 
having  been  permitted  to  file  four  amoided 
complaints,  the  trial  court  Is  Instructed  to 
enter  an  order  dismissing  the  action  at 
plaintlfTs  costs. 

Beversed,  with  directions. 

(23  Colo.  App.  SU) 

urn^  V.  umjs  et  aL 

(Court  of  Appeals  of  Colorado.    Bfaxdi  10, 
1913.) 

1.  Deeds  <|  194*)— Possession  or  Pbofbtt 
— PBEStruPTioN  or  Delivebt. 

PoBseBsloD  under  a  recorded  deed,  valid 
on  its  face,  la  presumptive  evidence  of  its  de- 
livery, and  impoaea  on  ooe  denying  the  same 
tbe  burden  of  showing  nonddivery. 

lEd.  Note.— Fj>r  other  cases,  see  Deeds.  Cent 
Dig.  ii  574r-583,  623,  634;  Dec.  Dig.  f  194.*] 

2.  Deeds  (|  106*)— EhmcimoN  and  Dkuv- 

EBT— BOBDBf  or  PBOOf— DSD  BT  BUtOD 
BXUTIVB. 

No  presumptloa  of  invalidity  attaches  to 
a  deed  from  one  blood  relative  to  anotiher  sim- 
ply because  of  such  relationship;  but  wlm 
such  a  deed  Is  attacked  upon  groonds  of  fraod, 
undue  inflnence,  mental  weakness,  etc;,  the 
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bnrdeo  of  proof  Is  abSltvi  to  &e  nantee  to 
show  the  executloD  and  delivery  of  tbe  deed 
to  ba.Te  been  In  sood  faith. 

[Ed.  Note.— For  other  casee,  flee  Seeds,  Cent 
X>iK-  H  567-693.  649;  Dec.  Die  <  106.^] 

a.  ^^lAL  (I  25*}— BlOST  TO  OpBN  AND  ClOSC 

Where  defendant  proceeds  to  introdoce  evi- 
dence after  an  erroneous  rulintc  that  the  harden 
of  proof  ifl  upon  bim,  he  does  not  thereby 
waive  his  right  to  insist  on  the  plaiatlfls  open- 
ing and  closlnK  the  case  ud  coini  forward 
with  their  evidence  to  rastaltt  tbe  usae  ten- 
dered by  their  complaint 
_rBd.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  U  44-75;  Dec.  Dig.  {  25.*] 

4.  Appkax  and  £bbob  (I  1046*)— Habulbbs 

EBBOK— RUUHQ  AS  TO  BUBDBN  OV  PBOOF. 

In  an  action  to  cancel  a  deed,  tbe  error  in 
a  ruUiut  that  tbe  harden  wa«  on  defendant  to 
show  delivery  of  the  deed,  and  to  open  and 
close  the  case,  is  prejudicial,  since,  if  defendant 
bad  remained  passive  after  the  court's  ruling, 
a  decree  would  have  been  rendered  In  favor  of 
plaintiffs,  and  plaintiffs  introdnced  no  evidence. 
[Ed.  Note.— For  other  oasea,  aee  AppMl  and 


Error.  Cent  Dig.  H  4128-4131,  4184;  Dec. 
Dig.  I  1046.*] 

6.  DsBDS  (i  200*}— WBimN  STATXICBItT  Ao- 

ooKPAimno  Dbxd. 

In  an  action  to  cancel  a  deed  on  the  gronnd 
that  it  was  not  delivered  during  the  Ufe  of 
the  grantor,  a  written  statement,  signed  by  tbe 
grantor,  that  she  delivers  to  a  person  to  whom 
the  statement  la  addressed  as  agent  of  tbe 

Santee  a  warrant  deed  of  the  property,  that 
e  deed  is  to  take  effect  Immedutely,  but  not 
to  be  recorded  until  after  her  decease,  and 
which  is  signed  by  tbe  grantee  under  a  state- 
ment accepting  the  conveyance,  Is  admissible  in 
evidence. 

[Ed.  Note.~FoT  other  cases,  see  Deeds,  Cent 
Dig.  S  601;  Dec  pig.  |  200.*] 

6.  Dbbds  (i  200*)^-OBoa8-BxAianATiOR  as 

TO  VEBBAI.  iNSTBUCnONS. 

Where,  in  an  action  to  cancel  a  deed  on 
the  gronnd  that  it  Was  never  delivered  during 
the  lifetime  of  the  grantor,  a  written  state- 
ment of  the  grantee,  addressed  to  an  agent  of 
the  grantor,  to  the  effect  that  she  delivers  to 
him  a  deed  of  the  property  which  is  to  be  de- 
Hvered  to  the  grantee  after  tbe  grantor's  death, 
is  offered  in  evidence,  and  the  agent  is  placed  on 
the  witness  stand,  cross-examination  as  to  what 
bis  verbal  instructions  were,  and  what  he  would 
have  done  with  tbe  deed  in  case  the  grantee 
had  died  before  the  grantor,  wu  inadniiedble. 

TEA.  Note.— For  otber  cases,  see  Deeds,  Cent 
Dig.  I  001;  Dec  Dig.  |  200.^] 

7.  Deeds  (S  208*)— Deutbbt— Sumozsnor 
or  Bvidekce. 

In  an  action  to  cancel  a  deed  on  tbe  gronnd 
that  it  was  not  delivered  during  the  life  of  the 
grantor,  evidence  AeM  not  snffldoit  to  waErant 
a  decree  for  plaintiff,  bnt  the  action  shoald 
nave  been  dismlBsed. 

[Bd.  Note,r-For  other  cases,  see  Deeds,  Cent 
DiTH  626-682:  De&  Dig.  f  208.*] 

Avpesii  from  District  Court,  Arapahoe 
Coanty;   Charles  McCall,  Judge. 

Action  by  Edna  Pansy  Little  and  another 
against  John  Harwood  Little.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed, with  directions  to  dismiss. 

Caley  A  Asbbaugh,  of  Littleton,  tor  appel- 
lant. Cnunp  it  Allen,  of  Denw,  Cor  aivwA- 
lees. 


HUELBUT,  J.  This  action  was  begun  Oc- 
tober 18;  U08,  by  plaintiffs  (appeUees) 
against  defendant,  and  it  was  sought  there- 
by to  obtain  a  decree  of  the  court  canceling 
a  certain  warranty  deed  from  Angelina  Lit- 
(te  to  John  Harwood  Little,  dated  Febru- 
ary 20,  1907,  recorded  February  28,  1907, 
upon  the  ground  as  alleged  In  the  complaint, 
that  "said  deed  Is  void  and  of  no  force  and 
effect  whatever,  because  It  was  never  de- 
livered to  said  John  Harwood  Little,  the 
grantee  named  therein,  nor  to  any  one  tor 
him,  during  the  lifetime  of  the  said  Angelina 
Little."  Otber  matters  are  stated  in  the 
C(HnplaInt  which  will  be  unnecessary  to  no- 
tice lor  the  reason  that  a  decision  upon  the 
question  of  delivery  of  the  deed  is  decisive 
of  this  appeal.  The  answer  of  John  Har- 
wood Little  formed  an  issue  upon  tbe  alle- 
gations of  the  complaint  omceming  the  de- 
Uvwy  to  him  of  the  warranty  deed  afore- 
saii  The  complaint  does  not  allege,  upon 
the  part  of  grantor  or  grantee,  any  fraud, 
duress,  deceit,  want  of  consideration,  or  im- 
proper motive  relative  to  the  execution,  ac 
knowledgment,  and  delivery  of  the  deed. 

t1]  Whffli  the  case  was  called  for  trial, 
plaintiffs*  counsel  suggested  to  the  court  that 
the  burden  of  proof  was  on  defendant  and 
asked  that  he  be  ruled  to  open  and  close  the 
case.  The  defendant  at  once  objected,  but 
tbe  court  adopted  plaintiffs'  view  and  held 
that  the  burden  of  proof  was  on  defendant 
to  prove  lawful  delivery  of  the  deed,  and 
that  it  was  bis  duty  to  open  and  close  the 
case.  Exceptions  were  saved  to  this  ruling 
and  preserved  in  the  bill  of  exceptions.  This 
ruling  of  the  court  was  error  and  prejudicial 
to  def«idant*8  rights.  It  is  the  generally 
recognized  rule  that  possession  under  a  re- 
ceded deed,  valid  on  its  face,  is  presumptive 
evidence  of  its  delivery,  and  imposes  on  one 
dMiying  the  same  the  burden  of  showinir 
nondelivery.  A  few  of  the  numerous  cases 
holding  to  this  rule  are  the  following: 
Cames  v.  Piatt,  41  N.  T.  Super.  Ct  (9  Jones 
*  S.)  436;  Ward  t.  Ward,  43  W.  Va.  1,  26 
S.  E.  642;  Kerr  t.  Freeman,  83  Miss.  292; 
Oliver  V.  Oliver,  110  111.  119;  Roberts  v. 
Swearingen.  8  Neb.  363,  1  N.  W.  806 ;  New- 
Un  T.  Beard,  6  W.  Va.  110.  Tbe  evld»ice  Is 
undlq;>uted  that  defendant  was  in  possesdon 
of  tbe  premises  under  thi&  deed,  and  that 
the  same  had  been  lawfully  signed  and  ac- 
knowledged by  the  grantor,  and  after  her 
death  duly  recorded. 

[I]  The  record  shows  that  the  ration- 
ship  of  graDdmother  and  pandatm  nisted 
between  the  parties  to  the  deed,  and  Jostl- 
fies  a  fair  InfisreiMe  that  the  consideration 
for  the  deed  was  a  valuable  one^  aa  owtra- 
dlstlngnlsfaed  from  a  good  consideration  bas- 
ed solely  upon  love  at  affectlcnL  We  have 
been  cited  to  no  anduMlty,  and  know  of 
none,  which  Indulges  a  presumption  of  in- 
validity against,  or  casts  soqiiclon  upon,  a 
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deed  from  one  blood  rdaUve  to  anotbw  sim- 
ply because  of  saeh  relatlonsblpb  When 
such  deeds,  howeTer,  are  attacked  apon 
grounds  of  firand,  undue  Influence,  mental 
weakness,  etc.,  It  secaua  to  be  the  generally 
aoc^)ted  rule  that  the  burden  of  j/^oot  ia 
shifted  to  the  grantee  to  the  executlott 
and  dellverr  of  the  deed  to  baye  been  In 
good  faith.  As  we  read  this  record,  there 
Is  no  suggestion  of  the  transaction  culminat- 
ing in  the  deed  being  other  than  a  fair,  rea- 
sonable, and  Just  act  on  the  part  of  grantor, 
much  to  her  credit,  and  showing  her  to  t>e 
a  woman  of  good  principle  and  Integrity. 

[3]  The  fact  that  defendant  proceeded  to 
introduce  evidence  after  the  erroneous  rul- 
ing of  the  court,  we  do  not  think  was  a 
waiver  upon  his  part  of  his  right  to  insist 
on  the  plaintiffs  opening  and  cloEdng  the  case 
and  going  forward  with  thrir  evidence  to 
sustain  the  issue  tendered  by  tbedr  com- 
plaint The  following  excerpt  is  from  Shaw 
V.  Abbott,  60  N.  H.  564:  "Nor  was  the  bur- 
den of  proof  changed  by  the  fact  that  the 
plalntlfT  claimed  and  was  allowed  the  right 
to  open  and  close.  Although  the  right  to 
open  and  close  may  be  determined  by  the 
burden  of  proof  (Judge  of  Probate  v.  Stone, 
44  N.  R.  593)  and  has  sometimes  been  allow- 
ed on  condition  of  assuming  It  (Schoff  v. 
Lalthe,  68  N.  H.  503),  the  exercise  of  the 
right  to  open  and  close  is  not  necessarily  an 
assumption  of  the  burden  of  proof."  Also 
section  226,  Thompson  on  Trials  <2d  Ed.) 
vis.:  "This  right  (to  open  and  close)  in  a 
civil  case  has  been  deemed  of  such  Impor- 
tance that  It  has  been  the  subject  of  a  dis- 
tinct treatise  by  a  distinguished  law  writer 
and  judge.  It  Is  the  settled  law  in  England, 
and  in  most,  If  not  all,  American  jurisdic- 
tions, that  a  deprivation  of  this  ^ht  Is  sub- 
stantial error,  which,  if  saved  and  iwoperly 
presented  by  a  bill  of  iexceptlons,  will  oper- 
ate to  reverse  a  judgment" 

[4]  This  rule  being  sanctioned  by  many 
respectable  authorities,  equally  strong  rea- 
sons exist  for  holding  the  error  reversible 
where  the  one  not  holding  the  burden -of 
proof  Is  compelled  by  the  court  to  a^ume 
the  same,  as  was  done  In  this  case.  It  is 
obrloua  that,  if  defradant  had  remained 
passive  after  the  court's  ruling,  a  decree 
would  have  been  rendered  in  &vor  of  plain- 
tiffs. The  Injustice  to  defendant  by  this 
ruling  is  apparent  from  the  record,  as  plain- 
tiffs Introduced  no  witnesses  nor  documen- 
tary proof  or  evidence  of  any  kind,  but  ob- 
tained a  full  decree  in  their  favor  without 
making  any  attempt  whatever  to  establish 
by  original  evidence  the  nondelivery  of  the 
deed  as  pleaded  by  them. 

[5]  Defendant  offered  In  evidence  the  fol- 
lowing instrument  (Eishiblt  "b")  via. :  "Law 
Offices  of  Samuel  S.  Lfarge,  Attorney  and 
Oouns^or.  S16,  616  and  517  Urnest  and 
Cranmer  Building,  Denver,  Colorado.  Feb- 
ruary 28,  1906L  Mr.  Samuel  S.  Large,  Den- 


ver, Colorado— Dear  On  Herewith  X  de- 
liver to  you  as  agent  itf  my  grandacm,  J<dm 
Harwood  Little,  warranty  deed  dated  De- 
cember 19,  1905,  signed  and  acknowledged 
by  me,  conveying  to  him  the  following  prop- 
erty situated  In  Littl^vn,  Arapahoe  conn^, 
Colorado,  viz.:  Lots  numbered  one  <1),  two 
C2).  three  (S),  four  (4)  and  Ave  OS).  In  block 
numbered  twelve  (12);  also  lots  namb»ed 
one  (1),  two  (2),  and  three  (3).  torn  ('Ot  dvo 

bered  eighteai  (18),  all  In  littleton,  as  per 
plat  recorded  In  the  otBcB  of  the  county  deik 
and  recorder;  also  all  that  portl(«L  of  the 
southeast  quarter  section  sevwteu  (17),  in 
township  five  (5),  south  of  range  elxb'-fiight 
(68)  west,  lying  south  of  the  center  of  the 
Platte  river  and  west  of  the  Hoo^  and 
Ready  Milling  Company's  land,  containing 
five  (6)  acres  more  or  less;  also  a  {dece  of 
land  commencing  af  a  point  forty-two  (42) 
feet  west  of  the  northwest  comer  of  block 
eighteen  (18),  as  per  recorded  plat  of  Little- 
ton, from  th^ce  due  north  two  hundred  and 
fourteen  feet  (214  ft)  to  county  road ;  from 
thence  due  west  one  hundred  and  forty-ser- 
en  feet  (147  ft)  to  mlllrace,  from  thence  In 
southerly  direction  along  the  east  side  of 
said  mlllrace  to  a  point  two  hundred  and 
^ghty-one  feet  (281  ft)  due  west  of  place  of 
beginning;  from  thence  due  east  to  place 
of  beginning.  Also  a  piece  of  land  describ- 
ed as  follows :  Commencing  at  a  point  forty- 
two  (42)  feet  due  west  of  the  northwest  cor- 
ner of  block  eighteen  (18),  as  per  recorded 
plat  of  littleton;  from  thence  due  east  one 
hundred  and  seventy-two  (172)  feet  to  a 
point;  from  thence  north  one  hundred  and 
thirteen  (113)  feet  to  south  side  of  Mallnda 
street;  from  thence  In  a  northwesterly  di- 
rection to  the  intersection  of  south  dde  of 
county  road  with  Powers  street,  which  point 
is  two  hundred  and  fourteen  (214)  feet  due 
north  of  place  of  beginning;  from  thence 
due  south  two  hundred  and  fourteen  (214) 
feet  to  place  of  beginning ;  the  last  two  men- 
tioned i^eces  of  land  being  the  same  as  were 
deeded  to  John  Harwood  by  Mallnda  A.  Pow- 
ers and  the  Colorado  Mortgage  and  Invest- 
ment 0>mpE[ny.  This  deed  Is  to  take  effect 
In  prtesentl,  but  not  to  be  recorded  until 
after  my  decease,  and  I  am  to  have  the 
privilege  of  occupancy  of  the  said  property 
during  my  lifetime,  as  part  consideration  of 
the  said  conveyance.  [Signed]  Angelina  Ut- 
ile. X  hereby  accept  said  conveyance  and 
agree  to  the  above.  [Signed]  John  Harwood 
Uttle." 

Upon  objection  by  plaintiffa  the  same  was 
excluded.  This  ruling  was  palpable  error. 
In  order  to  better  understand  the  sltnaUon 
some  matters  appearing  of  record  ^ould  be 
mentioned.  The  witness  Large  had  been  a 
close  friend  of  Angelina  Uttle  and  Jolin  Har- 
wood UtUe  for  many  years,  daring  whidOi 
time  he  had  been  their  1^1  adviser,  generally 
without  charge;  he  bad  drawn  a  number  of 
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deeds  and  docomentfl  for  them ;  and  be  drew 
three  deeds  from  Angelina  little  to  John 
Harwood  Little,  convejing  the  property  de- 
scribed in  the  complaint,  the  first  about  July, 
1903,  which  was  delivered  to  her,  but  Large 
never  saw  It  afterwards  and  knew  of  no  In- 
structions accompanying  It.  The  next  was 
prepared  In  December,  1906,  and  Eiihlblt  "b" 
was  written  at  the  same  time  but  not  signed 
until  Febraary  28,  1906.  This  deed  was 
never  signed,  because  It  included  property 
not  belonging  to  grantor.  The  next  and  last 
deed  was  prepared  about  February  1906 
(Exhibit  "a")  and  was  tAgned  and  acknowl- 
edged by  the  grantor  February  28,  lOOa  At 
the  same  time  she  signed  Exhibit  "b,"  which 
was  also  signed  by  John  Harwood  Little. 
Three  or  fonr  days  after  February  28th,  the 
deed  and  letter  were  handed  to  Mr.  Larg^ 
and  he  retained  them  until  February  7, 1907, 
at  which  time  he  handed  the  deed  to  defend- 
ant John  Harwood  Little.  This  was  about 
four  days  after  the  death  of  grantor.  Ex- 
hibit "b"  is  a  clear,  p<MitlTe,  and  unambiguous 
recital  of  the  exact  intention  of  Angelina 
Little  and  John  Harwood  Little  as  to  the 
effect  of  the  deed  and  the  purpose  to  be  ac- 
complished thereby.  It  Is  not  only  signed 
by  the  grantor  of  the  deed,  but  also  bears 
the  signature  of  the  grantee.  It  Is  too  clear 
for  argument  that  the  converaattons  and  dis- 
cussions between  grantor  and  grantee,  con- 
cemlDg  the  effect  of  said  deed  and  Its  de- 
ttvery,  bad  at  the  time  or  prior  to  its  execu- 
tion and  deposit  with  Large,  are  merged  In 
the  writing,  and  thdr  intentions  relative  to 
the  deed  mnst  be  deduced  tbCTefrom.  ex- 
hibit "b"  ttms  became  tiie  true  and  only 
gnlde  In  ascertaining  such  Intentions.  There 
is  no  evidence  tending  to  abow  that,  after 
the  letter  and  deed  were  delivered  as  above 
stated,  any  agreement,  contract,  or  under- 
standing yna  had  between  the  grantor  and 
grantee,  or  between  them  or  elttiw  of  fliem 
and  Larg^  changing  In  any  maxtaee  the 
terms  of  sach  instrument  Appellees  object- 
ed to  tiie  Introdoction  of  Elxbibit  "b"  in  evi- 
dence, on  the  ground  that  the  same  was  not 
admissible  because  of  a  pendl  change  in  its 
date,  firom  December,  1900,  to  February  28, 
1006,  and  because  the  body  of  the  instrument 
refers  to  a  mirranty  deed  dated  December 
19,  1905,  Instead  of  to  the  date  of  the  <Hie 
in  issue,  via.,  February  20,  1906.  There  is 
nothing  in  this  objection,  as  the  undisputed 
evidence  clearly  shows  that  the  Instrument 
was  originally  written  in  1905  for  the  pur- 
pose of  being  rigned  and  delivered  contem- 
poraneously with  the  warranty  deed  of  1905, 
whldi  deed  was  nev^  tdgned.  It  ms  not 
destroyed,  but  was  beld  until  the  28th  day 
of  February,  1906,  on  which  date  it  was 
signed,  together  with  the  deed  (Exhibit  "a"). 
In  the  presence  of  the  witness  Larg^  and 
both  deposited  with  him  Portly  after  that 
time.  The  testimony  of  Large  shows  that 
before  BxhiUt  **b"  was  dgned  he  changed 
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the  date  of  the  same  from  December,  1906, 
to  February  28,  1906,  and  intended  to  change 
a  recital  therein,  "December  19,  1905,"  to 
February  20,  1906,  but  overlooked  the  same. 
We  think  Exhibit  "b"  was  the  best  possible 
evidence  explanatory  of  the  true  Inteotlon 
of  the  parties  in  regard  to  the  deed's  execu- 
tion, acknowledgment,  delivery,  and  deposit 
with  Large.  The  record  discloses  no  good 
reason  why  it  should  have  been  excluded. 

[II  Much  cross-examination  was  Indulged 
in  tending  to  elicit  from  the  witness  Large 
what  his  verbal  instructions  were,  and  what 
he  would  have  done  with  the  deed  in  case 
the  grantee  had  died  b^ore  the  grantor,  all 
of  which  was  Inadmlsdblfc  Griffis  v.  Payne, 
22  Tex.  Olv.  App.  519,  55  S.  W.  757.  Ap- 
pellees* counsel  also  repeatedly  and  perslst- 
Hitly  propounded  questions  to  the  witness 
Large  tending  to  elicit  from  him  admissions 
that  he  held  the  deed  under  different  con- 
dltioDB  from  those  expressed  In  Exhibit  'V ; 
but  the  witness  r^eatedly  and  persistently 
testified  that  he  held  the  deed  excIntAvely 
under  Its  terms,  and  to  the  best  of  his  ability 
performed  his  duty  in  strict  conformity  with 
the  conditions  therein  expressed. 

The  evidence  shows  that  certain  erasures 
were  made  In  the  deed  after  Large  received 
the  same,  but  this  Is  satisfactorily  explained 
by  the  undisputed  testimony  of  Large.  About 
six  months  after  Exhibits  "a"  and  "b"  were 
deposited  with  him,  some  lots  known  as  the 
"cottage"  lots,  described  in  the  deed,  were 
sold  to  one  OIU,  and  deeds  giv«i  therefor,  in 
whlcb  Angelina  Uttle  and  Jolm  Harwood 
little  were  grantors.  This  information  was 
conveyed  to  Large,  and  be  obtained  the  con- 
sent and  approval  of  both  grantors  to  erase 
the  dedcriptlcni  of  that  property  from  the 
deed  In  his  possession,  which  he  did  wltti 
some  kind  of  chemical.  lArge.had  consulted 
both  of  them  as  to  making  a  new  deed  after 
the  sale  of  the  **CQttage"  property,  and  it 
was  understood  that  be  dwuld  do  sd;  but, 
when  he  called  on  Angelina  Little  rtiortly 
before  hor  death  with  reference  to  the  matter, 
he  recognized  her  falling  condition  and  there- 
upon obtained  ber  aptvoval,  as  wea  as  that  of 
John  Harwood  Little,  to  make  tiie  erasure 
in  Question. 

In  support  of  the  proposltira  that  the  pos- 
session of  property  under  a  jwcqperly  exetAited 
and  recorded  deed  raises  the  presumption 
of  lawful  delivery,  and  that  the  burden  la 
on  him  who  alleges  to  the  contrary  to  rebut 
sncb  presumption,  tfae  fOUowdng  authorities. 
In  addition  to  those  already  dted,  are  in 
point,  TlB.:  lUarvln  v.  Stlmpeon,  2B  Golo.  174, 
46  Pac.  678.  The  court  says:  "Wbat  is  es- 
smttal  in  law  to  constitute  a  delivery  of 
a  deed  has  been  considered  An  many  of  tlie 
adjudged  cases,  and  the  gennally  acc^ted 
rule  Is  that  wh^  from  the  acto  and  agree- 
ments of  the  parties,  the  intention  of  the 
grantor  to  invest  the  grantee  with  the  imr 
mediate  ovmerdilp  of  the  property,  and  of 
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the  grantee  to  accept  the  same,  ta  manifest, 
such  Intent  and  pitrpose  Is  sufficient  to  con- 
Btltnte  a  constructive  delivery  of  the  deed, 
even  though  the  actual  mistody  thereof  re- 
mained in  the  grantor,  or  some  third  person." 
Also,  Kyle  V.  Calmes,  2  Miss.  (1  How.)  121. 
The  following  from  Oyc.  vol.  IS,  p.  669,  Is 
supported  by  numerous  authorities,  viz.:  "The 
delivery  of  a  deed  by  the  grantor  to  a  third 
person,  to  be  held  by  him  and  delivered  to 
the  grantee  npon  the  grantor's  death,  will 
operate  as  a  valid  deUvery  where  there  is 
no  reservation  on  the  part  of  the  latter  of 
any  control  over  the  instrument"  See,  also, 
McCalla  v.  Bane  (O.  C.)  4S  Fed.  828;  Corker 
T.  Gorker,  9S  Cal.  308,  30  Pac  541 ;  Stevrart 
V.  Stewart,  5  Conn.  317 ;  Goodpaster  v. 
Leathers,  123  Ind.  121,  23  N.  E.  1090;  Hdn- 
Bon  V.  Bailey,  73  Iowa,  544,  35  N.  W.  626,  6 
Am.  St  Rep.  700;  Crooks  t.  Crooks,  34  Ohio 
St  610;  MUUcan  t.  Himcan,  24  Tex.  426. 
From  the  last-cited  case  we  extract  the  fol- 
lowing: "It  (the  ddsposltion  of  the  inroperty 
by  warranty  deeds)  could  not  be  avoided,  on 
llie  gronnd  that  It  was  a  testamentary  dls- 
poattlcm  of  the  propertr.  •  *  •  The  deeds 
in  question  importing  an  absolute  transfer 
of  the  property,  the  burden  of  proving  the 
contrary  was  on  the  plaintiffs;  and  we  see 
nothing  in  the  evidence  to  warrant  the  con- 
closion  that  they  were  not  made  and  de- 
livered with  the  purpose  and  intention  which 
appears  npon  their  face,  or  that  they  did 
not  have  the  full  effect  and  operation  to  di- 
vest the  grantor  of  the  ownership,  and  vest 
it  absolutely  and  presently  in  the  donees." 
In  Bury  v.  Young,  98  Cal.  446,  33  Pac.  338, 
35  Am.  St  Rep.  186,  the  court  says:  "Section 
767  of  the  Civil  Ck>de  provides  that  a  free- 
hold may  commence  dn  future,  and  for  that 
reason  we  are  inclined  to  recognize  the  views 
of  Dixon,  C.  J.,  in  Pmtsman  v.  Baker,  30 
Wis.  660,  11  Am.  Rep.  692,  as  the  true  rule 
applicable  to  this  class  of  cases  in  this  state. 
We  know  of  nothing  In  the  Codes  fbrMddlng 


the  doctrine  annonnced  In  that  ctm,  to  wtt; 
that  the  grantor,  nptm  the  Irrevocable  de- 
livery of  the  deed  to  the  d^sltary,  there- 
upon constitutes  such  depositary  the  trustee 
of  the  grantee,  and  creates  in  himself  a 
tniancy  for  life."  Baker  v.  Baker,  160  ID. 
394,  42  N.  EL  867 ;  Robert!  T.  Swearlngen.  8 
Neb.  363,  1  N.  W.  305. 

[7]  Exhibit  "b"  specifically  recites  that  the 
deed  shall  take  effect  In  prsesoitl,  but  shall 
not  be  recorded  until  after  the  death  of  the 
grantor,  and  that  the  grantor  shall  have  the 
privilege  of  occupancy  of  the  premises  dnr- 
ing  her  lifetime.  The  record  disclose  that 
the  witness  Large  fully  and  faithfully  dis- 
charged the  trust  imposed  on  him  by  the 
terms  of  that  Instroment  The  evidence  is 
undisputed  that  both  Sxhdhlts  "a"  and  "b" 
were  signed  and  executed  by  the  grantor, 
and  the  latter  by  the  grantee,  prior  to  their 
deposit  with  Large;  that  the  erasure  from 
the  deed,  after  its  deposit  with  him,  was 
done  with  the  foil  approval  and  under  the 
instructions  of  both  grantor  and  grantee; 
that  the  dianging  of  the  date  of  E/Xhibit  "b," 
by  pen  or  penoll,  from  December,  1906,  to 
F^ruary  28,  1906,  Is  shown  by  the  evidence 
to  have  been  understood  and  ai^rored  of  by 
both  grantor  and  grantee,  and  the  failure 
to  change  the  recital  In  that  instmment, 
namely,  "December  19,  1906,"  to  February 
28, 190^  iB  convincingly  shown  by  the  record 
to  have  been  a  mere  oversight ;  and  the  evi- 
dence is  equally  clear  that  both  grantor  and 
grantee  fully  Intended  Exhibit  "b."  whldi 
was  originally  drawn  In  1005,  to  be  dianged 
and  used  In  the  tranaactton  of  FeAmuur  28, 
1906. 

We  are  of  the  b^l^,  from  a  full  con- 
sideration of  the  record,  that  appdiees*  case 
is  without  merit  Therefore  tlie  jndgmoit 
will  be  reversed,  with  instruction  to  the  dis- 
trict court  to  dlmilH  the  actimi  ftt  tbe  cost 
of  tfalntiffa. 

Reversed,  with  instmctions. 
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WBSTBStN  LUMBER  &  POLE!  00.  T.  OIIY 
OF  GOUDKN  et  aL 

(Conrt  of  Appeals  of  Colorado.   Mardi  10, 

1.  Mecitaotcs'  Ltens  (I  13*)— Public  Prop- 

E8TT. 

Mecbaoio't  IJen  Act  (Laws  1880,  p.  261) 
may  not  be  invcAed  bj  one  who  performs  labor 
or  fnmlsfaes  material  npon  or  for  pabtic  works, 
for  the  pnrpose  of  teBtening  a  lien  oo  public 
property. 

IBd.  Xote^For  otber  casei,  see  Mechanics' 
Liens,  Gent  Dig.  ||  14,  ISTDcc  Dig.  S  13.*) 

2.  Btatutbb  <|  lSl*)-<Ioif8nnTonoif— iHivKT. 

In  constraittB  a  statute  coarts  dionld  as- 
certain and  xive  effect  to  the  intent  of  the  Legis- 
lature. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  200,  268;  Dec  Dig.  {  18L*] 
8.  STATtms  (I  170*)— Statutobt  RoLsa  roB 

CoN8TKDCtn>N. 

It  is  eompetsnt  for  the  Leglslataze  to 
enact  rules  for  the  construction  of  statutes. 

[Ed.  Note.— For  other  cases,  see  Statutei^ 
Gent  Dig.  |  268;  Dee.  Dig.  I  m*] 
4.  STATtmca  (|  211*)— OtoNSTRucmoN— Title. 

While  the  title  of  an  act  may  not  goTem, 
it  may  be  lo<Aed  to  in  seeking  the  legislative 
intent 

[S:d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig-  I  288;  Dec.  Dig.  1  211.*] 
6.  Municipal  Cobporations  (S  373*)— With- 
HOLDiiTo   Monet   fboh   CoirmAcnoBa  — 
Olaiuantb— Right  AGAnvsr  Cmr. 

Rev.  St  1906,  I  6406  et  sea.,  providing 
that  a  city  sliall  withhold  money  from  a  con- 
tractor of  a  public  improvement  and  allow 
claims  to  be  filed  against  the  fund  so  held  out, 
though  providing  no  i>enalty  for  its  disobedience, 
oeates  the  titr  a  trustee  for  the  benefit  of  per- 
sons holding  claims  against  the  contractor ;  and 
If  the  city  pay  money  to  a  contractor,  contrary 
to  the  statute,  claimants  of  the  contractor  can 
hold  the  dty  liable  in  an.  action  fOr  that-  pnr^ 
pose. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  018;  Dec.  Dig.  | 
878.*] 

6.  CoNTSAOTs  (1 167*)— CoKSTBUCTioir— Bzisr- 

iNO  Law  a8  Pabt  or  OoNTnAcr. 

The  law  of  the  place  where  the  contract 
Is  entered  into  at  the  time  of  the  making  of  the 
same  is  as  much  a  part  of  the  contnct  as 
though  expressed  therein. 

[Ed.  Note.— For  other  ea8e^  see  Contracts, 
Gent  Dig.  f  760;  D^  Dig.  |  167.*] 

T.  Statutes  (I  47*)— Valioitt— Certaintt. 

Though  a  law  is  imperfect  in  its  details,  it 
Is  not  void,  unless  it  Is  so  imperfect  as  to  ren- 
der it  imposnble  to  execute ;  out  the  imperfec- 
tions of  its  details  may  be  supplied  by  the  rules 
of  court 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  47;  Dec.  D«g.  I  47.*] 

8.  EqunT  (I  67*)— Maxims. 

Equity  regards  and  treats  that  as  done 
which  In  equity  and  good  consdence  should  be 
done. 

[Ed;  Note.— For  otbw  cases,  see  Bqnlty,  Gent 
Dig:  1 170;  Dee.  Dig.  |  67^ 

Error  to  District  Court  Jefferson  Gonn^ ; 
Flor.  Ashbaugh,  Judge. 

Action  by  the  Western  Lamber  ft  Pol? 
Company  against  the  City  of  Goldai  Im- 
pleaded with  Ronald  P.  McDonald.  From  a 


judgment,  dlsmisBlng  the  action  as  to  the 
city,  plaintLfC  brings  error.  Reversed  and 
remanded. 

See.  also,  22  Oolo.  App.  30»»  124  Pac.  684. 

Van  Gls^  Grant  ft  Van  Cise^  of  DenTer,  for 
platntur  in  error.  J.  W.  Baniee  and  William 
A.  Dler,  both  of  Golden,  for  defendants  In 
error. 

GUNNINOHAH,  P.  J.  In  Fdiraary,  1903, 
the  dty  of  Qoldem  (her^nafter  for  conven- 
ienoe  referred  to  as  the  dt^  viteni.  into  a 
contract  with  Ronald  P.  McDonald  (to  whom 
we  Shan  hereafter  rtfer  as  the  contractor), 
whereby  the  contractor  was  to  oonstnu^  a 
system  of  waterworks  for  the  dty.  Ry  the 
terms  of  this  contract  McDonald  was  to  re- 
ceive In  payment  for  bis  worie  and  material 
^000;  ¥60.000  of  this  amount  to  be  paid 
In  bonds  Issned  by  the  dty  tor  the  parposes 
of  constmeting  the  waterwwka.  The  total 
bond  Issue  was  flOO,OOd;  ^,000  of  said 
iMmds  being  sold  for  cash,  at  par,  to  create 
a  spedal  fnnd  for  tlie  construction  of  the 
said  watorwwks.  The  contractor's  conduct 
or  work  being  unsatisfactory,  the  dty  deeted 
to  and  did  terminate  Ite  contract  wltli  him  tn 
January,  1904,  before  the  work  called  for  by 
the  contract  had  been  completed,  but  aftCT 
a  very  considerable  amount  of  it  had  been 
dona  The  (60,000  worth  of  dty  bonds  which 
the  contractor  was  to  recdTQ  were  Issued  and 
dellv^ed  to  him  long  prior  to  tbe  temduatlon 
of  the  contract  He  was  also  allowed  and 
paid  by  the  dty  something  over  (2,600  on 
November  4,  190S,  and  on  Deconber  Ist  of 
the  same  year  be  was  allowed  and  paid 
something  ow  11.400:  These  payments  were 
made  to  the  contractor  on  cBtimates  and  fa- 
vorable r^rto  upon  bis  work,  or  upon  his 
bills,  by  the  finance  committee  of  the  dty 
council,  and  while  McDonald  was  sUll  prom- 
eating  his  work  under  the  contract  The 
contractor  became  indebted  to  the  lumber 
company  for  material  irtiidi  It  bad  fundtfbed 
him,  and  wbidi  he  and  aimthflr  Ann  of  coo- 
tractors,  who  completed  the  waterworks  aft- 
er the  termination  of  the  McDonald  contract, 
used  In  the  construction  of  the  idant  For 
this  Indebtedness,  amounting  to  onr  $&flOOt 
Bfttx  all  pwfiet  credlte  wwe  allowed,  the 
cimtractCHr  gave  an  order  to  the  plaintiff  tat 
error  on  the  dty.  In  fact,  he  gave  two  sudi . 
orders,  one  signed  by  himself,  and  one  signed 
by  himself  and  his  manaiger.  Theee  orders 
appear  to  bare  been  delivend  to  the  dty 
clerk,  and  probably  -a  c<^y  of  ttiem  to  tb» 
mayor,  althoiuh  the  mayor  testified  tliat  he 
had  no  recollection  that  he  reodTed  a  copy 
of  elth&e  of  the  orders;  while  the  manager 
of  the  plaintiff  In  error  (herdnafter  referred 
to  as  the  lumber  company)  testified  unequlro- 
cally  that  he  did  dellT^  or  mail  to  ^e  mayor 
a  copy  of  such  orders,  or  at  least  one  of 
them,  and  knew  that  the  mayor  recdved  the 
same,  for  he  saw  and  talked  with  tiiat  of- 
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fldal  concerning  the  matter,  and  that  the 
mayor  destroyed  one  of  the  orders  In  bis 
presence.  There  was  other  evidence,  such 
as  correapondeDoe,  clearly  indicating  knowl- 
edge on  the  part  of  the  city  officials  that 
the  contractor  was  not  making  satisfactory 
twttlcnients  with  the  lumber  company  for 
material  which  the  latter  was  furnishing  the 
former.  Falling  to  secure  payment  of  the 
balance  due  it,  the  luml>er  company  filed  its 
bill  in  the  district  court  on  May  27,  1904, 
against  the.  contractor  and  the  city.  The 
'.'ontractor,  although  properly  served,  made 
default  The  trial  court  found  generally  for 
the  city  and  dismissed  the  action  as  to  It 
No  special  findings  were  made  by  the  trial 
court    The  case  was  tried  without  a  Jury. 

From  the  foregoing  U  will  be  seen  that 
tho  liablU^  or  nonllablUty  of  the  city  to 
to  the  lumber  company  Is  the  sole  question 
presented  for  our  con^deratlon. 

The  lumber  company  predicates  Its  right 
of  recovery  on  the  Mechanic's  Lien  Act  of 
1899,  c.  118,  p.  261  (section  4025  et  seq.,  R. 
S.  1008) :  also  upon  chapter  124.  Laws  1899, 
p.  310  (sectlOD  540ff  et  seq.,  B.  S.  1908),  and 
upon  other  grounds,  which,  la  the  view  we 
take  of  the  case,  may  be  disregarded. 

[1]  1.  There  can  be  po  question  that  the 
water  plant  which  the  lumber  company  seeks 
to  reach  by  lien  is,  owned  by  a  municipal  cor- 
poration and  used  for  public  purposes. 
Counsel  for  the  lumber  company  concedes 
that  the  great,  weight  of  authority  Is  against 
tb^  contention  that  property  owned  by  a 
municipal  corporation  and  used  for  public 
purposes  can  be  subjected  to  a  mechanic's 
lien.  Bolsot,  In  his  work  on  Metdianlcs' 
Liens  (section  20^,  tbos  announcea  the  role: 
"There  can  be  no  mectaauic's  lien  on  public 
propert7)  unless  the  statute  creating  snch 
lim  expressly  so  provides,  since  mcb  a  lien 
would  be  contrary  to  public  policy,  and 
would  also  be  IncapaUe  of  enforcement; 
public  property  not  bdng'  subject  to  forced 
sole."  27  Gyc.  25.  To  the  aame  etfect  Is 
Dillon  on  Hnnldpal  Corporations,  vol.  2  (4th 
Ed.)  I  072.  and  PhlUlpB  on  Mechanics^  liens 
&d  Ed.)  I  179.  Our  Mechanic's  Lien  Act 
(section  4025.  B.  8.  1A08)  does  not  apresaly 
provide  for  subjecting  such  property  to  a 
llMi.  On  the  contrary,  the  same  session  of 
the  LegUIatnre  which  passed  that  act  pass- 
'ed  another  bill  alait^  which  we  shall  present- 
ly discuss,  designed  to  protect  the  rights  of 
all  those  having  claims  for  labor  peirfbrmed 
upon  or  nuterlal  furnished  for  public  works. 
By  tiius  attempting  to  provide  a  distinct 
remedy  limited  exclusively  to  those  perform- 
ing labor  or  furnishing  material  upon  or  for 
public  wOTks,  the  IjegiedAtnro  indicated  clear- 
ly that  the  genwal  mechanic's  Uai  act  wUch 
It  had  just  passed  was  not  designed  to  give 
A  lien  upon  public  property.  Our  respect 
for  the  conceded  w^ght  of  authority  and 
the  clearly  manifested  purpose  and  Intent  of 
the  legislative  d^rtment  of  our  state  gov- 


ernment Impels  us  to  bold  that  the  provi- 
sions of  chapter  118  of  the  Laws  of  1899 
(known  as  the  Mechanic's  lien  Act)  may  not 
be  invoked  by  one  who  performs  labor  or 
furnishes  material  m>on  or  for  public  works, 
for  the  purpose  of  fastening  a  11^  upon  pub- 
lic property. 

2.  Let  us  next  examine  chapter  124,  Laws 
1899.  Our  attention  has  not  tieen  called  to 
any  similar  enactment  in  other  states;  nor 
does  it  appear  that  the  provisions  of  our  act 
have  been  previously  before  the  conrta  of 
this  state  for  consideration. 

On  behalf  of  the  city  it  is  urged  that  the 
act  is  defective.  Incomplete,  and  ineffectual, 
in  that  it  provides  no  penalty  for  failure  on 
the  part  of  the  public  officials  referred  to 
In  the  act  to  comply  with  Its  requlremeots- 
For  this  reason  we  are  asked  to  declare  the 
statute  a  dead  letter,  an  act  wlthont  life  or 
vitality.  A  proper  Interpretation  of  any  1^- 
Islattve  act  Imposes  a  grave  responsibility 
upon  the  court  to  whose  lot  such  duty  may 
fall,  particularly  so  when  the  very  life  of  a 
statute  depends  upon  the  conclusion  reached. 
Realizing  the  Importance  of  the  contentions 
submitted,  we  have  spared  no  pains  In  our 
examination  of  the  authorities  cited,  and 
others  to  which  our  research  has  led;  nor 
shall  we  permit  considerations  of  brevity  to 
limit  the  expression  of  our  views. 

[2]  A  familiar  rule  of  statutory  constroc- 
tion  requires*  that  courts  should  strive  to  as- 
certain and  give  effect  to  the  Intoit  of  the 
Legislature.  Dekelt  v.  People,  44  Colo.  625. 
99  Pac.  330 ;  County  Commissioners  v.  Lnn- 
ney,  46  Colo.  403,  104  Pac.  495.  In  the  lat- 
ter case  Mr.  Justice  Hill  has  collected  a 
large  number  of  authorities  bearing  upon 
this  question,  and  announces  that  "the  Inten- 
tion of  the  statute  is  the  law." 

[S,  4]  It  Is  competent  for  the  Legidature 
to  enact  rules  for  the  construction  of  stat- 
utes. 36  Cyc.  1105.  And  our  Legislature  has 
exercised  this  authority.  Section  6299,  R.  &. 
reads  as  follows:  "All  general  provisions, 
terms,  phrases  and  expres^ons  used  In  any 
statute  shall  be  liberally  construed.  In  order 
that  the  true  Intent  and  meaning  of  the  G«i- 
eral  Assembly  majr  be  fully  carried  out" 
This  statute  has  been  In  force  since  1861. 
While  the  title  of  an  act  may  not  govern.  It 
may  be  looked  to  by  the  courts  when  seeUng 
the  legislative  Intent   36  Gyc.  1132. 

In  Hanly  v.  Sims,  175  Ind.  345,  93  N.  E. 
228,  94  N.  E.  401.  the  Supreme  Court  of  In- 
diana, speaking  of  the  preamble  of  a  legis' 
laUve  act,  uses  this  language:  "The  pream- 
ble of  the  act  In  question  may  be  said  to 
contain  the  finding  of  tacts  by  the  Legisla- 
ture which  led  up  to  the  passage  of  tlw  act 
in  controversy."  In  Fomar  v.  lAxeme 
County,  167  Pa.  632,  31  Att.  862,  It  Is  said: 
"A  preamble  is  said  to  be  the  key  of  the 
statute,  to  open  the  minds  of  the  makers  as 
to  the  mischiefs  which  are  to  be  remedied 
and  the  objects  whidi  are  to  be  accompUdk* 
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ed  by  the  provislona  of  the  statute."  The 
title  of  the  act  here  under  cooslderatioo 
reads  as  follows:  "An  act  to  secure  the  pay- 
ment of  claims  of  laborers,  subcontractors, 
and  others  performing  labor  and  furnishing 
iiiat«4ala  upon  public  works  constructed  un- 
der the  authority  of  cities,  incorporated 
towns  and  school  districts."  It  Is  manifest 
from  the  title  of  the  bill  that  its  purpose  was 
to  secure  the  payment  of  claims  for  which  the 
dty  was  not  theretofore,  under  pre-existing 
laws,  liable.  Abridged  as  much  as  possible 
for  our  purpose,  the  statute  In  question  reads 
as  follows  (we  shall  adopt  the  section  num- 
bering in  the  Revised  Statutes  and  Morrison 
&  De  Soto's  Annotated  Statutes) : 

"Sec.  5106.  That  hereafter  it  8haU  be  the 
duty  of  councils  of  dtles  *  •  •  which 
have  contracted  for  the  construction  of  pub- 
lic works  to  withhoH  payment  of  moneys 
due  the  contractor  for  the  construction  of 
such  public  works  to  tatUfy  fAe  claim  of 
laborers,  aubcontractor»f"  etc. 

"See  5407.  Before  any  payment  shall  be 
made  to  the.  contractor  as  may  be  provided 
for  in  the  contract  for  the  construction  of 
such  public  works,  the  contractor  aJiall  pre- 
sent to  the  council  of  cities  *  *  *"  a 
statement  in  writing  showing  the  amount 
owing  by  him  for  labor  performed  or  mate- 
rial furnished  and  the  names  of  the  persons 
to  whom  such  sums  are  due.  *  •  •  It 
sball  be  the  duty  of  the  clerks  of  cities 

•  •  •  to  cause  to  be  published  •  •  • 
a  notice  in  substance  that  at  a  designated 
meeting  of  the  city  council,  •  •  •  to  he 
held  not  less  than  ten  days  from  the  time  of 
the  first  publication  of  such  notice,  payment 
will  be  made  to  the  contractor  and  that  the 
claimant  to  whom  sums  are  owing  for  labor 
or  material  may  file  with  the  clerk  of  cities 

*  *  *  on  or  before  the  day  of  such  meet- 
ing. 

"Sec.  5408.  Any  person  to  whom  a  con- 
tractor *  *  *  may  be  Indebted  may  file 
with  the  clerk  of  such  dty  *   *   *  a  claim. 

*  *  *  If  such  claim  tally  with  the  state- 
ment of  the  contractor  *  •  •  the  amount 
daimed  shall  be  paid  'directly  to  the  claim- 
ant, and  shall  be  deducted  out  of  the  snm  to 
be  paid  contractor.  *  *  *  In  case  claim 
filed  shall  not  be  admitted  or  tally  with  state- 
ment filed  by  contractor  •  •  •  as  afore- 
said, such  claimant  shall  within  thirty  days 
bring  suit  in  some  court  of  competent  Juris- 
diction to  recover  Jadgment  against  the  con- 
tractor *  •  *  and  on  filing  a  transcript, 
showing  final  Judgment  has  been  recovered, 
together  with  a  certificate  of  the  derk  of  the 
court  that  the  same  has  not  been  ai^)ealed 
^m,  shall  he  entitled  to  be  paid  the  same 

as  if  dalms  had  been  admitted  aa  afbresald. 

•  •  •»» 

CRie  Italics  are  ours.) 

It  is  conceded  that  the  city  made  no  at- 
tempt whaterer  to  comply  with  the  provt- 
■lons  of  this  statute,  or  any  thereof.   Itla  true 


that  nowhere  In  the  Irttn  ttf  the  act  Is  the 
laborer  or  materialman  glvoi  a  specific  lieu 
on  the  funds  In  the  hands  of  the  city  designed 
to  pay  for  the  ImproTement  created,  in  partat 
least,  tQT  the  contribntlona  of  wich  dalmant ; 
nor  is  then  any  penalty  spedflcaUy  provided 
for  failure  to  do  tbe  things  invosed  by  the 
statute  npon  the  public  officials.  Neither 
does  the  statute,  in  spedflc  tarms,  by  Its 
letter  confer  a  right  upon  any  one  by  reason 
of  the  £allnse  or  omission  of  the  public  offi- 
cials In  thlB  behalf.   But  trhere  no  express 
penalty  is  prescribed  In  a  statute  it  does  not 
necessarily  follow  Uiat  no  right  Is  confer- 
red by  It  upon  those  who  may  suffer  by  rea- 
son of  Its  violation.   A  statute  must  be  so 
construed  and  applied  as  to  fully  carry  out 
the  true  intent  and  meaning  thereof,  and, 
as  we  hare  already  pointed  out,  our  Supreme 
Court,  has  expressly  ruled,  in  County  Com- 
missioners V,  Lunney,  supra,  that  "the  in- 
tention o£  the  statute  Is  the  law."  The  stat- 
ute, in  unmistakable  language,  makes  It  the 
duty  of  the  board  to  withhold  the  fund  In 
question  until  Its  provisions  shall  have  been 
coniijUed  with.   For  whom  does  It  act  in  so 
withholding  the  fund?   Not  for  the  contrac- 
tor ;  his  interests  are  not  thereby  advanced! 
On  the  contrary,  they  are  interfered  with. 
There  can  be  but  one  answer  to  the  question: 
By  the  statute  the  city  Is  made  the  agent  or 
trustee  for  the  unpaid  claimant,  and  the 
fund  Id  the  hands  of  the  dty  Is  impressed 
with  a  trust  in  bis  favor.   By  section  5406, 
in  th.e  most  unequivocal  language,  tbe  trus- 
tee created  by  the  statute,  namely,  the  dty 
in  this  case,  is  enjoined  to  withhold  the  pay- 
ment of  money  due  the  contractor,  and  the 
purpose  for  which  it  is  to  be  withheld  is 
clearly  expressed:  "To  satisfy  the  claim  ot 
laborers,"  ete.   Section  6407,  in  language  re- 
quiring no  interpretation,  positively  forbids 
payment  by  the  dty  to  the  contractor  until 
he  shall  have  done  the  things  imposed  upon 
blm  by  the  statute;  and  this  no  matter  what 
the  terms  of  tbe  contract  between  the  d^ 
and  the  contractor  may  be. 

[I]  It  is  a  familiar  rule  that  the  law  of 
the  place  where  the  contract  is  «)tered  Into 
at  the  time  of  the  mairiijg  of  the  same  Is  as 
much  a  part  of  the  contract  as  though  it 
were  expressed  therein.  9  Gyc.  S82;  Chicago 
Lmbr.  Co.  r.  Newcomb,  19  Gdo.  A|^  274, 
276.  74  Paa  786.  But  the  leglslatiTe  act  In 
question,  in  terms,  requires  that  any  con- 
tract ft^  public  work,  audi  aa  that  whkb 
was  to  be  constructed  in  this  case,  should  be 
subordinated  to  the  provisions  of  the  stat- 
ute, to  the  end  that  laborers  and  material- 
men ml^t  be  given  an  <ipportnnity  to  pro* 
tect  tbemselvea  against  dishonest  or  insdv- 
ent  contractors  to  whom  they  had  extended 
credit  Section-  5406  of  the  act,  in  unegnlvo- 
cal  terms,  commands  tbe  dty  to  pay  the 
money  due  the  claimant  directly  to  him, 
when  by  agreement  or  Jadgment  that  amount 
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shall  have  been  ascertained.  Thus,  and  thus 
only,  may  tbe  dty,  whom  the  statute  has 
made  a  trustee,  dispose  of  the  trust  fund 
and  discharge  its  duty  under  the  trust  Im- 
posed by  law.  The  imposition  upon  the  dty 
to  pay  by  implication  creates  a  right  in  the 
claimant  to  compel  payment  by  proper  legal 
action.  Hammond  v.  Sdhool  Board,  109  Midi. 
6T6.  67  N.  W.  973. 

{7}  Though  a  law  Is  Imperfect  In  its  de- 
tails, it  is  not  void,  unless  it  Is  -so  Imperfect 
sfl  to  render  it  impossible  to  execute ;  bat 
ttie  imperfections  of  its  details  may  be  sup- 
plied by  the  rules  of  court  Lessee  of  Coch- 
ran's Heirs  V.  Lorlng,  17  Ohio,  400. 

In  Bloomer  v.  Bloomer,  128  Wis.  287,  107 
N.  W.  974,  tbe  following  language  is  used: 
"Tbe  further  point  is  made  that  the  law  Is 
fatally  defective  because  tbe  Legislature 
omitted  providing  details  for  carrying  it  oat 
*  *  *  Tbe  law  itself,  by  necessary  Impli- 
cation, provides  for  Its  execution.  •  •  * 
It  is  absolutely  free  from  embignlty.  Tbe 
imposition  of  the  duty  necessarily  carries 
with  It  the  right  and  the  duty  to  Incur  the 
Jlecessary  openses,  and  In  the  only  way 
I^dldible— by  means  of  action  by  the  execa- 
tive  department  of  the  tovn  and  the  village. 
The  right  and  duty  to  incur  Uie  expense, 
a^ain,  carries  with  it  by  neoeamry  Implica- 
tion the  doty  of  the  people  of  the  town  to 
make  the  necessary  appropriation  and  pio< 
vide  by  vote  for  levying  the  necessary  tax  to 
meet  the  expenditure.  Upon  their  failure  to 
do  so  a  suit  upon  ImpUed  promise  *  *  .* 
is  the  proper  method  of  vindicating  the  right 
of  the  matter.  •  *  •  It  Is  a  mistake  to 
suppose  that  a  law  imposing  upon  a  muntd- 
pality  the  duly  to  do  a  particular  thing  re- 
quiring public  expenditure  is  necessarily  void 
because  it  does  not  provide  in  detail  i^ooe- 
dure  to  be  followed.  *  *  *  If  the  courts 
were  to  exercise  power  to  modify  all  l^s- 
lation  not  providing  eSQ^ressly  for  all  ad- 
ministrative features,  It  would  not  take  long 
to  cTMte  confusion  of  a  very  prejudicial 
character." 

In  Illinois  Central  B.  B.  Go.  t.  Wells.  104 
700,  68  8.  W.  1041.  the  Supreme  Court 
of  Tennessee  had  b^ore  It  a  lien  act  which 
had  been  challenged  upon  similar,  If  not  the 
identical,  grounds  urged  by  the  city  in  the 
instant  case,  and  in  the  course  of  Its  opinion 
that  court  used  the  following  language,  which 
meets  with  our  approval:  "It  is  true,  as  sug- 
gested, that  the  present  act  does  not  pre- 
scribe any  method  for  tbe  enforcement  of  the 
Hen  dedared;  yet  that  omission  does  not 
render  the  act  unconstitutloDal,  since  there 
Is  no  provision  In  the  organic  law  requiring 
that  acts  granting  new  rights  shall  likewise 
provide  new  remedies.  The  statute  would 
undoubtedly  have  been  more  complete  within 
Itself,  and  more  simple  in  Its  application,  If 
that  omission  had  be^n  supplied.  Neverthe- 
less It  was  manifestly  within  the  legislative 
power  to  dedare  the  lien,  without  more,  and 


leave  the  enforcement  of  it  to  the  genial  law 
In  reference  to  liens,  as  was  in  fact  done." 

Hie  Legislature  in  the  act  before  na  had 
the  r^ht  to  Impose  the  trust  upon  tbe  par- 
ticular fund,  and  leave  the  enCoroMnoit  ot 
the  trust  to  tbe  g^eral  law  in  r^eraioe 
thereto,  as  it  appears  to  have  done.  Bquity 
recf^olses  and  protects  certain  rights  ignored 
at  law.  The  most  important  of  these  is  the 
right  of  one  In  whose  favor  a  use  or  a  trust 
has  been  created.  "One  who  is  eqnltably  en- 
titled to  funds,  the  holdffl*  of  which  ia  legal- 
ly obliged  to  pay  to  another,  may  maintJiiTi  a 
bill  against  the  debtor  and  legal  creditor 
to  establish  a  right  and  recover."  10  Cyc. 
88-00.  In  the  histant  case  by  the  statute, 
which,  as  we  have  se^  must  be  regarded 
as  having  been  written  into  the  contract 
between  tbe  city  and  McDonald,  the  city  was 
legally  obligated  to  pAy  the  claim  of  tlie 
lumber  company  directly  to  it,  and  by  Im- 
plication was  forfolddoi  to  pay  it  to  McDon- 
ald, the  contractor,  providing,  of  oonrs^  the 
Inmber  company  established  Us  daim  In  the 
manner  provided  by  the  act  Aa  was  said 
in  Be  McKennan'B  Estate,  27  S.  D.  190^ 
130  N.  W.  83-48:  rrhe  sUtutory  liability  to 
pay  ia  Just  as  strong  in  binding  force  and 
eltect  as  If  it  were  contractuaL"  In  tbe 
case  under  consideration  tbe  record  disclos- 
es that  tbe  contract  between  the  dty  and 
the  contractor  contoined  the  following  pro- 
vision: "The  contractor  shall  give  the  en- 
gineer satisfactory  evidence  by  the  prodac- 
tion  of  recdpts,  letters,  and  in  other  ways, 
that  all  persons  who  have  done  vork  or  fur- 
nished material  In  the  execution  of  this  con- 
tract liave  been  fully  paid  or  satisfied.  If 
the  contractor  shall  fail  to  pay  and  dlecbarge 
all  sudi  claims,  the  city  of  Golden  shall  liave 
the  right  to  pay  the  same,  and  chai^  the 
contractor  tbe  amount  so  paid,  and  deduct 
the  same  from  any  money  due  or  which  may 
become  due  to  the  contractor  by  the  dty." 
It  win  be  (observed  that  the  contract  bat  de- 
clares the  rlffhte  which  the  dty  possessed 
under  the  statute;  the  prlndpal  fflfferaiee 
being  that  tbe  statute,  along  with  tbe  right 
which  it  conferred  upon  tlie  dty  to  require 
evidence  that  the  contractor  had  settled  with 
bis  creditors,  also  Imposed  a  duty  upon  the 
dty.  By  the  terms  of  Ito  contract  and  the 
provisions  of  the  statute,  the  dty,  in  ef- 
fect, Invited  parties  to  deal  with  McDtmald 
and  extend  credit  to  him  on  the  faith  of 
that  contract  Equity  will  not,  nnder  such 
circumstances,  allow  the  dty  to  say,  when 
It  Is  sued,  that  because  it  has  seen  fit  to 
pay  McDonald,  In  violation  of  the  statute.  It 
will  repudiate  the  duty  which,  under  that 
statute,  it  owed  to  those  who  had,  on  the 
faith  of  the  contract  between  the  dty  and 
McDonald,  as  supplemented  by  the  statute, 
extended  to  the  latter  credit  Blspfaam's 
Principles  of  Equity,  |  294.  Statutes  like 
tbe  one  under  consideration  are  designed 
to  shield,  not  to  ensnare,  laborers  and  mate- 
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ilalnusi,  and  It  to  tbe  biuliMW  of  courts  to 
see  that  their  beneflceat  purpoM  to  effectu- 
ated. 

[I]  Even  In  the  abeeace  of  a  fpecUlc  stat- 
utary  lloi,  equity  and  good  conscience  re- 
quire the  dty  to  perform  the  Imperative  du- 
ty. Imposed  apon  It  by  the  statute,  of  with- 
holding what  was  due  the  contractor  until 
those  who  bad  supplied  him  with  material 
tor  the  constmdliHk  of  the  city's  water  sys- 
tem could  aTall  themselves  of  the  provisions 
of  tbe  sUitDte;  and  equity  regards  and  treats 
that  M  dcme  which  in  equity  and  good  con- 
science Blumld  be  done.  This  Is  an  andemt 
maxtm,  so  universally  rec(^tzed  by  all  the 
authoritleB  on  equity  that  it  to  not  necessary 
few  us  to  do  more  than  give  citations  where 
the  sohject  to  discussed.  Bl^taara's  Prind- 
pies  of  Equity  (7th  Ed.)  {  44;  Pomeroy's 
Equity  Jnrlspmdaice  (2d  Ed.)  vol.  1,  |  304; 
16  Cyc.  136.  Speabing  of  this  maxim,  Pro- 
fessor Pomeroy  (section  364)  says:  "It  has 
been  apiilled  by  the  most  eminent  courts  to 
all  classes  of  equities;  to  every  Instance 
where  an  equitable  ouffht  with  respect  to  tbe 
subject-matter  rests  upon  one  person  to- 
wards another;  to  every  kind  of  case  where 
an  affirmative,  equitable  duty  to  do  some 
positive  act  devolves  upon  one  party,  and  a 
corresponding  equitable  right  to  held  by  an- 
other party."  And  again  (section  S6S) :  "In 
the  first  place,  It  should  be  observed  that  the 
principle  Involves  the  notion  of  an  equitable 
ohUffation  existing  from  some  cause;  of  a 
present  relation  of  equitable  right  and  duty 
subsisting  between  two  parties, — a  right  held 
by  one  party,  from  whatever  cause  arising, 
that  the  other  sltould  do  some  act  [and,  of 
course,  where  the  obligation  requires  that 
one  should  refrain  from  doing  some  act,  the 
principle  Is  equally  applicable]  and  the  cor- 
responding duty,  the  ought,  resting  upon  the 
latter  to  do  such  act"  Professor  Pomeroy 
thus  concludes  (section  377)  his  lengthy  discus- 
sion of  this  Important  maxim  or  rule  of  equi- 
ty: "It  is  no  exaggeration,  therefore,  to  say 
that  the  principle  lies  at  the  very  foundation 
of  the  department  of  equity  Jurisprudence 
wliich  deals  with  equitable  estates,  prop- 
erty, and  interests  analogous  to  property." 
And  be  declares  that  "every  species  of  purely 
equitable  property,  and  of  equitable  inter- 
ests analogous  to  property,  except  those 
whlcfa  are  intentionally  created  by  the  direct 
snd  affirmative  operation  of  some  instrument 
similar  in  Its  action  to  a  conveyance  at  law, 
to  a  certain  and  necessary  result  of  the  prin- 
ciple that  equity  treats  that  as  done  which 
in  good  conscience  ought  to  be  done."  This 
wholesome  role  of  equity  requires  us  to  bold 
that  udther  the  city's  duty  nor  the  lumber 
company's  right  have  been  in  any  maimer 
altered  by  the  unauthorized  payment  by  the 
clt7  of  McDonald's  ctolm,  and  that  the  lum- 
b«  eompany  may  yet  look  to  the  dty  tor  Its 
par  for  tbe  matertol  fnmtohed  the  contract- 


or, prectody  as  It  might  hare  done  had  pa 
such  payment  been  made  by  the  dty  to  Urn. 
By  Its  answer  the  dty  admits  that  it  took  a 
bond  from  B£(^onaId  In  the  mm  of  |2S,000 
for  the  faithful  perfonnance  and  fulfillment 
of  the  contract  VDtemU  Into  between  ItseU 
and  him.  The  record  further  discloses  that 
the  dty  was  protected  against  double  pay- 
ment for  McDonald's  work  (a)  by  Its  con- 
tract with  him,  (b>  by  the  statute.  It  It 
has  walTOd  its  rights  to  look  to  the  bond 
or  to  enftvoe  Its  contract,  the  court  may  not 
relieve  the  dty  by  transferring  the  results 
of  its  folly  to  the  shoulders  of  those  vim,  re- 
lying on  the  statute,  credited  McDonald  tor 
material  used  In  the  oonstmction  of  the  dty'a 
water  plant 

Entertaining  no  doubt  as  to  the  validity  of 
the  statute  and  the  right  of  the  lumber  com- 
pany to  Invoke  Its  provtolons,  the  judgment 
of  the  trtol  court  must  be  reversed,  and  the 
case  remanded  for  further  proceedings  in 
harmony  with  the  views  herein  expressed. 

Other  'questions  than  those  herein  deter- 
mined were  ably  presented  in  brief  and  on 
oral  argument;  but,  in  view  of  the  rights 
conferred  and  obligations  Imposed  by  tbe 
statute  upon  the  parties  to  this  action,  it  to 
not  necessary  to  further  prolong  this  opin- 
ion by  a  discussion  of  otber  questloiu. 

Beversed  and  remanded. 

W  Colo.  A]>p.  529) 

DANIELS  et  aL  v.  STOCK. 

(Court  of  'Appeals  of  Colorado.    March  10^ 
1913.) 

L  EVIDBVCB   (I  676*)— TBSIIHonT  AT  FOB- 

MBB  Trial. 

Even  to  alMMiee  of  statate,  the  testimony 
of  a  witaess  at  a  former  trial,  transcribed  by 
the  court  stenographer  and  reporter  who  took 
it  down,  may  be  proved  in  a  subsequent  trial 
between  the  same  parties  and  involving  tbe 
same  issues  by  introducing  such  report,  pro- 
vided the  witness  ia  dead,  insane,  beyond  the 
jurisdlctioD,  or  sick  and  unable  to 'testify,  or 
cannot  be  found  after  diligent  search,  or  ap- 
pears to  liave  been  kept  away  hr  the  adverse 
party. 

[Ed.  Note.— For  other  cases,  see  Bvidencb 
Cent  Dig.  U  2407-2400;  Dec.  Dig.  |  675.*] 

2.  APnUL  AND   EBBOB    (I  070*)— EVIDBHCB 

(I  581*)— Testimony  at  Fobheb  Tbial— 

DiscBsnoN  or  Coubt. 

Tbe  sufficient  of  a  showing  to  excuse  the 
absence  of  a  witness  so  as  to  admit  liis  testi- 
mony at  a  former  trial  to  within  the  discre- 
tion of  the  court,  and  only  for  abnsa  thereof 
will  the  appellate  court  interfere, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3840-3S91;  Dec  Dig.  1 
970;*  Evidence,  Cent  Dig.  U  2414^-2418;  Dec, 
Dig.  I  681.*] 

3.  Evidence  (|  581*)  — Fobubb  Tbstihont 

OF  WlTITEBS— DlLIGKNCB. 

Evidence  Aeld  inauffideat  to  show  such 
dUlgeoce  as  was  required  to  establish  the  ab- 
sence or  disability  of  a  witness,  so  as  to  ad- 
mit her  testimony  at  a  former  trial,  espedal- 
ly  in  view  of  impeaching  evidence,  rejected  be- 
cause foundatioQ  therefor  was  not  laid. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  U  24U-2418;  Dea  Dig.  1  SSL*] 
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WlTNKSBBS  (I  874*)  — HCPBACHMHT  — IW- 
TKKEta  IN  RB8UI.T. 

BztTinric  evidence  that  a  witnesa  wu  eiT- 
en  an  interest  in  the  result  of  the  suit  for  her 
testimony  is  competent  impeaching  testimony. 

fE3d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {|  1201,  1202;  Dec  Dig.  1  874.*] 

5.  Evidence  (|  581«)— Ikpeaohmbw^-Testi- 
uont  at  pobmeb  tbial. 

Where  a  witness  at  a  former  trial  Is  ab- 
s^L  and  her  testimony  at  the  former  trial  is 
admitted,  ibe  may  be  impeached  hy  evidence 
discovered  since  the  former  trial  that  she  was 
to  have  an  Interest  in  the  suit  for  her  testi- 
mony, without  a  foundation  being  laid  therefor. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ff  2414-2418;  Dec.  Dig.  i  581.*] 

6.  Nbouobnci  <|  125*)— iNJrmixsFBOH  Bath 
Tub— Evidence. 

Id  an  action  for  Injariei  aostalned  by  a 

projection  in  a  bathtab  in  a  public  bath- 
house, evidence  of  the  general  condition  of  all 
the  bathtubs  was  admissible  as  tending  to  show 
want  of  care  and  inspection. 

[Bd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  230-244;  Dec.  Dig.  |  126.*] 

7.  FBIMOIFAX.  AHD  Aoiiit  (I  2»*)— AOIHOI— 

PSOOF. 

In  an  action  for  injuries  sustained  by  a 
projection  in  a  bathtub  m  a  pnblic  bathhouse, 
where  the  plaintiff  pays  the  charge  to  a  boy, 
who  rweives  the  money  and  waits  apon  cus- 
tomers, agency  is  sufficiently  shown  to  estab- 
lish the  liability  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Prlndpal 
and  Agent  Cent  Dig.  {  41;  Dec  Dig.  |  23.*] 

&  Evidence  (S  199*)— Dbmonbteative  Bvi- 
DBNCE--SnnUBlTT  OF  GoNDiTiona. 

Where  plaintiff  alleged  she  was  scratched 
on  the  leg  by  a  projection  in  a  bathtub  in  a 
public  bathhouse,  a  demonstration  offered  by  a 
witness  to  show  that  she  cottld  not  have  been 
injured  as  alleged  waa  property  exdnded,  In 
abaence  of  proca  of  similarity  of  tabs  and  legs. 

[Ed.  Note.— For  other  eases,  see  Kvideneet 
C^t  Dig.  I  683;  Dw.  IMg.  1  IW.*! 

Appeal  from  District  Court,  JelEuaon 
County;  Charles  McCall,  Judge. 

Action  by  Sarah  A.  Stock  against  William 
P.  Daui^s  and  others.  From  a  Judgment 
toT  plaintiff,  defendants  an?eal*  Reversed. 

Redd,  Stidger  &  Benson,  6C  Denver,  for 
aiipellants.  B.  N.  Hawkins,  of  Denver,  for 
appellea 

HOBOAN,  X  Aroellee  recovered  a  judg- 
ment on  ft  verdict  for  |2,000  In  the  Jefferson 
eouBty  district  oonrt  Mar  ^  1809,  on  ac- 
count of  an  alleged  wound  m  the  front  part 
of  her  leg  between  the  knee  and  the  ankl^ 
which  she  claimed  to  have  rec^ved  while 
bathing  in  one  of  aroeUantB*  bathtubs  In 
their  pnbUc  batiihonse  at  Idaho  Swings,  In 
Uds  Btat%  and  caused,  as  she  alleges,  by  ap- 
pellants' negligee  in  permitting  a  rough- 
edged  piece  of  copper,  covered  wltb  dirt  and 
verdigris,  to  protrude  from  &e  lining  of  the 
tub  in  such  way  as  to  inflict  the  wound 
which  she  allegea  resulted  in  blood  ppison- 
iiv  and  the  consequent  injury  comjplaln- 
ed  of. 

An  examination  of  this  appeal  presents 
three  predeslgnate  issues  of  fact  necessary 


BBPOKraiB  (Oolo. 

to  a  logical  discussion  and  determlnatton  of 
the  legal  IssDee  involved:  Was  the  axv>^ 
lee  injured  as  she  allied?  ^  Was  appel- 
lants' negligence  the  cause  diereofl  ® 
Was  the  alleged  damage  the  result?  Thesa 
three  Issues  were  determined  b7  tbe  Jarj  1b 
fiiTor  of  fba  appellee,  bat  snch  determina- 
tion wafl  doubtless  the  result  of  errors  of 
law  that  occurred  at  Ota  trial,  manifestly 
and  materially  affCcUag  ai^lanta*  substan- 
tial rights,  as  that  term  Is  constmed  by  the 
courts  of  other  states  as  well  ae  our  own. 
Our  Code  provides  that;  *The  court  diall  In 
every  stage  c£  an  action  ^regani  axtj  error 
or  d^ect  In  the  pleadings  or  proceedings 
which  shall  not  affect  the  sabstantlal  rights 
of  the  parties;  and  no  Judgment  shall  be  re- 
versed or  affected  by  reason  of  sodi  error 
or  d^eet  •  •  *  Any  error,  defect  or 
abuse  of  dlscretltHi  manifestl7  and  material- 
ly affecting  the  snbstantial  rights  of  any 
party  to  the  action  may  be  recdved  and  oor- 
rected  by  the  Suprone  Ckrart  on  appeal  <w 
writ  of  enor,  whetflier  oecnrring  before^  at> 
or  after  tbe  final  Jodgmost"  Sectkm  TS, 
Mills'  Ann.  Ood&  It  is  not  so  dUBcalt  to  as- 
certain that  thwe  was  error  In  the  proceed- 
ings as  to  determine  whether  such  error 
manifestly  and  materially  affected  tlw  snb- 
stantial lights  of  the  an?tilante. 

The  case  was  tried  three  times,  resulting 
in  two  verdicts  for  ^^^dlee  and  one  dia- 
agreemenL  On  the  last  trial,  certain  testi- 
mony was  read  to  the  Jury  that  bad  been 
given  by  a  witness  at  a  fCrmer  trial  and 
transcribed  by  the  stoiogiapber,  who  took  tt 
down;  and  the  testimony  of  two  witnesses 
was  rejected  tending  to  prove  that  the  testi- 
mony so  admitted  and  read  was  obtained  by 
offering  to  give  the  witness  an  Interest  in 
whatever  judgment  was  obtained.  The  tes- 
timony so  admitted,  and  that  which  was  re- 
jected, bore  materially  upon  the  first  tmt, 
and  indirectly  upon  the  third,  of  the  afore- 
said Issues  of  fact 

[I]  The  rule  Is  quits  generally  sstablldisd. 
evoi  in  the  absence  of  a  statute,  that  the 
testimony  of  a  witness  at  a  fonner  trlid, 
transcribed  the  court  stenographer  and 
reporter  who  took  it  down,  may  be  i^ved  in 
a  subsequent  trial  between  the  same  parties 
and  involving  tbe  same  Issoeorby  tntrodudng 
such  report  thereof  provided  that  the  wit 
ness  Is  dead,  insane,  b^ond  tlie  Jurisdiction 
of  the  court,  or  Is  stek  and  unable  to  testify, 
or  cannot  be  found  after  diUgent  search,  or 
appears  to  have  been  kept  away  by  the  ad- 
verse party.  1  Oreenleaf  on  Br.  23il.  But; 
as  stated  in  Anerson  v.  Bnmett,  11  Gola 
Ap^  86,  80,  62  Pac.  7S2,  T5S:  "The  courbi 
all  agree  that  conditions  may  exist  whldi 
would  authorize  tbe  Introduction  of  tlie  for- 
ma: testimony  of  an  absent  witness,  but  tiiey 
disagree  as  to  the  diaracter  of  the  condi- 
tions; and,  while  some  bold  that  the  fact 
that  he  is  out  of  the  jurisdiction  is  enongb, 
it  Is  tbe  doctriiw  of  others  that  tiie  party  de- 
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Mrlng  Us  testlmonr  mast  flnt  use  due  diU- 
gence  to  procure  bis  dep(«ltloD."  The  quea- 
tlon  here  Is  concerning  the  diligence  used  to 
procure  the  attendance  of  the  witness,  as  it 
was  admitted  that  the  erldence  transcribed 
was  COTrect  in  all  respects,  and  no  question 
arose  as  to  taking  her  deposition.  Such  tes- 
timony Is  the  best  proof  obtainable  as  to 
what  a  witness  swore  to  oo  a  former  trial, 
but  not  BO  good  In  all  respects  as  a  deposi- 
tion, as  the  witness,  whose  deposition  is  tak- 
ec,  either  reads  or  has  the  dep<ffiltion  read 
over  to  him  before  he  signs  the  same,  and 
an  opportunity  Is  then  given  to  correct  any 
errors  in  taking  It  down  or  transcribing  it 

[2]  The  sufficiency  of  the  showing  to  ex- 
cuse the  absence  of  the  witness,  and  to  ad- 
mit the  offered  testimony,  Is  largely  within 
the  discretion  of  the  court ;  and  it  is  only 
upon  an  abuse  of  such  discretion  that  the 
appellate  courts  will  interfere. 

[t]  The  diligence  shown  by  the  record  here 
is  that  the  witness,  after  she  gave  her  tes- 
timony on  the  former  trial,  went  to  an  ad- 
joining county,  and  from  there  to  another 
county,  in  this  state;  that  appellee  wrote  to 
her  prior  to  a  former  trial,  and  received  a 
letter  from  her  while  she  was  In  the  latter 
place,  and  answ^ed  it.  but  received  no  re- 
ply; that  appellee  asked  her  attorney  to 
cause  a  search  to  be  made  for  the  witness, 
but  the  attorney  merely  had  a  subp<ena  Is- 
sned  In  the  name  the  witness  bore  when  she 
teatifled,  and  delivered  It  to  the  sheriff  of 
Jefferson  county,  and  no  return  was  made 
thereupon;  that  appellee  had  never  heard 
of  the  witness'  being  In  any  other  place  In 
the  state,  and  that  she  inquired  of  the  post- 
master at  the  place  where  she  wrote  as 
above  stated ;  it  appeared  also  that  the  wit- 
ness had  married  since  her  testimony  was 
given,  and  was  thereafter  known  by  a  differ- 
ent name.  The  court,  in  ruling  upon  the  ob- 
jection interposed  to  the  lnstiffi<ieDcy  of  this 
showing,  said:  "The  Court:  It  appears  that 
this  witness  has  testified  that,  after  making 
some  search,  she  was  unable  to  flAd  this 
party  In  this  county;  that  she  in  all  proba- 
bility is  not  in  the  county.  I  will  overrule 
the  objection."  This  ruling  discloses  a  mis- 
taken Idea  of  what  is  required.  The  county 
is  not  the  limit  of  the  Jurisdiction  of  the  dis- 
trict court,  A  subpoena  issued  in  the  name 
the  witness  bore  at  the  time,  and  directed  to 
the  sherlflF  of  the  county  in  which  she  lived 
when  last  heard  from,  might  have  reached 
the  witness,  so  t&r  as  anything  definite  can 
be  determined  from  the  record.  The  admis- 
sion of  this  testimony  materially  affected  the 
■nbstantial  rights  of  the  appellants,  and  the 
showing  made  to  excuse  her  absence  was  in- 
sufficient S  Enc.  of  Et.  &3Q,  964 ;  1  Oreen- 
leaf  on  Ev.  234;  Sou.  Ry.  Co.  v.  Bonner, 
141  Ala.  517,  37  South.  702;  Wabash  Ry. 
Co.  V.  Miller,  158  Ind.  174,  61  N.  B.  1006; 
Reynolds  v.  Fitzpatrick,  28  Mont  170,  72 
Fac.  SIO.  We  might  not  disturb  the  conclu- 
iOism  9t  the  lower  court,  reached,  within  Its 


discretion,  that  the  showing  was  sufficient, 
were  it  not  for  the  peculiar  circumstances 
of  this  case  in  reference  to  the  Impeaching 
testimony  rejected,  and  the  consequent  Im- 
portance of  the  presoice  of  the  absent  wit- 
ness in  order  that  she  might  be  cross-exam- 
ined and  a  foundation  laid  for  the  introduc- 
tion of  the  impeaching  testimony. 

The  testimony  of  the  two  witnesses  that 
was  offered  and  rejected  tended  to  prove  that 
the  witness,  whose  former  t^tlmony  was  ad- 
mitted, stated,  prior  to  the  date  of  her  testi- 
mony at  the  former  trial,  that  the  appellee 
promised  to  give  her  $300  for  testifying,  it 
she  won  the  suit.  The  testimony  of  the  ab- 
sent witness  was  that  she  saw  the  appellee 
in  the  baOitub  after  the  wound  had  been  in- 
flicted, examined  the  protruding  piece  of 
copper  on  the  bathtub,  and  later  saw  the 
swollen  and  inflamed  condition  of  fhe  appel- 
lee's leg.  This  was  the  only  testimony,  aside 
from  the  testimony  of  the  appellee,  trading 
to  prove  that  the  wound  was  inflicted  as  al- 
leged. But  if  ha  testimony  was  obtained 
wholly  or  partly  by  reason  of  an  agreement 
between  her  and  the  aro^lee  that  the  was 
to  receive  part  of  wbatero'  ad^t  be  recov- 
ered, her  teatimoiv'  would  hava  less  w^bt, 
and  ttw  testimony  of  ^MKllee  would  be  ma- 
terially affected  liy  the  damaging  conaeqnenc- 
es  of  nicb  an  agreemmt  The  only  objec- 
tion made  to  the  introduction  of  the  impeuiti- 
ing  testimony  was  that  it  was  incompetent, 
irrelevant,  and  immaterial,  and  for  the  rea- 
son that  no  ground  for  impeadbment  had 
beea  laid.  It  appeared,  furthonune^  that 
the  impeadilng  testimony  was  not  ascertain- 
ed until  after  the  trial  at  whldi  the  absent 
witness  testified.  There  is  no  doubt  that 
the  evidence  oftered,  impeaching  the  former 
witness  om  account  of  bias,  intereat,  and  eor- 
ruption,  -was  competent,  material,  and  rele- 
vant; but  its  admlsalblUty,  without  first 
having  laid  a  foundation  for  it,  ia  octremely 
questionable  under  the  autborltieB.  It  could 
hardly  be  considered  substantive  evidence, 
but  was  In  relation  to  an  extrinsic  matter 
Impeatdiing  the  former  witness  on  account 
of  interest,  bias,  or  corruption. 

[4]  Extrinsic  evidence,  such  as  this,  may 
always  be  admitted  to  prove  the  bias,  tnt^- 
est  or  corruption  of  a  former  witness.  Wig- 
more  on  Ev.  IS  948,  956,  966;  Phenix  Ins. 
Co.  V.  La  Pointe,  118  111.  387,  8  N.  E.  353. 

[S]  The  great  weight  of  authority,  bow- 
ever,  on  the  question  that  a  foundation  must 
first  be  laid  for  all  testimony  of  an  impeach- 
ing character,  is  to  the  effect  that  some  quea- 
tlon  must  be  asked,  on  cross-examlnatioa  of 
the  witness  to  be  impeached,  concerning  the 
testimony  to  be  offered  of  an  impeadiing 
character,  so  that  the  witness  may.  have  an 
opportunity  to  admit,  deny,  or  explain  such 
Impeaching  testimony.  1  Greenleaf  on  Bv. 
(4th  Ed.)  S  4^:  3  Jones  on  Ev.  {  848;  Ryan 
V.  People,  21  Colo.  119,  40  Pac.  776 ;  Lerum 
T,  aeving,  VJ  Minn.  SB9,  100  N.  W.  967,  969^ 
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However,  under  tbe  condltloiui  ber^  and  lean- 
ing toward  tbe  position  taken  In  several 
authorities,  founded  upon  very  good  reason- 
ing, that  a  foundation  Is  not  necessary  In  all 
cases,  especially  where  the  testimony  offer- 
ed Is  wholly  for  tbe  purpose  of  showiiig  bias, 
Interest,  or  corruption,  and  where  tbe  wit- 
ness to  be  impeached  is  absent  from  the  Ju- 
risdiction of  tbe  court,  or  has  not  testified  at 
the  trial,  but  whose  deposition  or  form^ 
testimony  Is  being  used,  and  the  knowledge 
of  the  Impeaching  testimony  was  obtained 
after  tbe  former  testimony  was  given,  we 
condade  that  the  strict  rule  In  regard  to 
laying  a  foundatlfm  f6r  Impeaching  testi- 
mony ought  not  to  be  applied^  Mr.  Wlgmore, 
In  his  work  on  Evidence,  says,  In  stating  the 
objections  to  the  rule:  "The  objection  In 
brief  Is  that  In  many  cases  It  Is  Impossible 
for  tbe  Impeaching  party  to  ask  the  question 
while  the  witness  Is  on  thft  stand,  because  it 
la  often  not  until  after  tbe  testimony  Is  de- 
livered that  tbe  prior  contradictions  are 
brought  to  the  opponent's  notice,  and  thus, 
wherever  the  witness  becomes  unavailable  by 
deaUi  Vr  absence,  the  contradictions  cannot 
be  used."  2  Wl^ore  on  Bv.  |  lOSil,  dUng 
Downer  t.  Dana,  19  Tt  34B ;  Hedge  v.  Clapp. 
22  Oonn.  206,  68  Am.  Dec  424.  He  further 
says,  in  the  same  section,  that:  **A  due  con- 
stdNttion  •  •  •  leads  to  the  conclusion 
that  in  general  the  preliminary  qnestlbn 
shonld  Indeed  be  put  before  producing  tbe 
allied  contradiction,  but  that  this  require- 
ment, Instead  of  bel^  rigid  and  invariable, 
should  be  open  to  wc^ions,  and  should  be 
dispensed  with.  In  tbe  court's  discretion, 
where  tbe  putting  of  the  question  has  become 
impossible,  and  the  Impeaching  party  has 
acted  in  good  faith.  This  sensible  form  of 
tbe  rule  Is,  however,  in  vogue  In  a  few  Juris- 
dictions only.  Tbe  modem  tendency  has 
been  to  enforce  the  rule  with  Inconsidentte 
and  arbitrary  rigidity.  To-day  It  does,  upon 
the  whole,  as  much  evil  as  good ;  and  it  Is  to 
be  hoped  that  a  reaction  will  spme  day  mani- 
fest Itself."  Our  Supreme  Court  and  the  for- 
mer Court  of  Appeals  have  followed  the  ma- 
jority of  the  authorities,  and  have  enforced 
the  rale  with  considerable  rigidity,  but  usual- 
ly in  criminal  cases,  and  not  In  any  case 
where  like  circumstances  have  existed,  such 
as  appear  In  the  case  at  tax.  Ryan  v.  Peo- 
plOi  supra. 

It  seems  to  us  that.  If  It  Is  Intended  to 
Impeach  the  testimony  by  showing  the  wit- 
ness has  made  statements  out  of  court  directs 
ly  In  conflict  with  those  made  in  court,  then, 
And  in  such  cases  as  that,  a  foundation  should 
be  laid  on  cross-^xaminatlon  so  as  to  give 
the  witness  an  opportunity  to  either  deny, 
admit,  or  explain  such  statements  mkde  out 
of  court;  but  where  the  object  la,  as  the  ob- 
ject was  in  this  case,  to  show  corruption  and 
Interest  In  the  Jui^ment  to  l>e  obtained,  no 
foundation  is  really  necessary.  It  Is  concludr 
ed,  therefore^  tbat  It  was  reversible  error 


to  admit  tbe  form»  testtmony  to  be  read 
without  also  admitting  the  Impeaching  teotl- 

mony. 

[fl]  Appellants'  contention  tbat  all  evideaoe 
concerning  the  general  condition  of  the  bath- 
tubs was  prejudicial,  and  its  admission  re- 
versible error,  Is  not  good,  because  while  It 
was  very  gmeral  In  Its  diaracter,  and  in 
several  Instances  b^oDd  the  Issues,  yet  it 
would  tend  to  prove  a  cradltton  of  things 
Indicating  n^Ilgraioe,  on  tbe  part  of  appd- 
lants.  In,  the  care  given  by  them  in  ke^ng 
the  bathhouse  and  tbe  bathtubs  in  a  cilean 
and  sanitary  condition.  It  teoded  to  prove 
that  they  ,  made  no  examlnaUon  of  the  tubs 
sufficient  to  discover  any  deflect  that  mli^t 
exist 

[7]  As  to  the  question  concerning  the  agm- 
cy  of  tbe  boy  who  todk  the  BppeOetfn  maicv 
and  showed  her  the  bathtub,  the  proof  was 
sufficient  in  this  regard  to  establish  tbe  li- 
ability of  the  app^ants.  If  the  Injury  vas 
caused  by  the  defective  condition  of  the  bath- 
tub through  Ibe  ownen^  negligence.  It  Im- 
material whether  tbe  person  la  charge  was  a 
sen'snt  of  the  owners  or  not,  where  tbe  In- 
jured person  pays  for  the  tatti.  If  It  la  a 
person  in  diarge  who  receives  the  mon^  and 
waits  upon  the  customers,  as  there  is  noth- 
ing hwe  to  raise  tbe  presumption  or  slve 
any  notice  that  the  baths  were  not  undw  the 
owners'  controL  Haugh  t.  Chicago,  eta, 
B.  Co.,  73  Iowa,  66,  85  N.  W.  116. 

[t]  The  lower  court  committed  no  error  In 
excluding  the  testimony  of  the  ^tness,  and  a 
demonstration  offered  to  be  made  by  him  In 
a  bathtub,  for  the  purpose  ot  showing  that  It 
was  Impossible  f<nr  a  person  to  rec^e  a 
scratch  In  the  fore  part  of  the  leg,  between 
the  knee  and  the  ankli^  from  a  deifect  such 
as  Is  alleged  to  have  existed  In  this  case- 
There  was  no  proof  that  the  tub  was  ex- 
actly similar,  nor  that  tbe  leg  of  the  witness 
was  sufiici^tly  tbe  same  form  as  tbat  in- 
volved in  the  facts  of  the  case. 

In  addition  to  the  error,  hereinbefore  con- 
sidered, in  regard  to  the  testimony,  there  was 
error,  worthy  of  serious  consideration,  con- 
cerning the  proof  by  which  the  appellee 
sought  to  establish  that  the  alleged  damage 
was  the  result  of  the  Injury  which  she  claima 
to  have  received,  especially  as  to  whether 
such  proof  followed  the  all^fatlons  of  tbe 
complaint  tbat  blood  poisoning  oisued  by  rea- 
son of  the  wound. 

The  testimony  of  the  appellee  was  that  her 
leg  was  slightly  scratched,  and  that  she  did 
not  discover  the  place  on  the  tub  where  she 
scratched  It  until  she  caught  the  towd  on 
the  Jagged  place  which  she  testified  was 
found  In  the  tub.  If  it  had  been  anything 
more  than  a  slight  wound,  she  would  certain- 
ly have  been  aware  of  its  Infliction  at  the 
moment  she  received  It,  and  would  necessari- 
ly have  examined  the  tub  at  that  time  to 
ascertain  what  it  was  that  wonnded  her.  It 
must  be  concluded  tbat  it  gave  ber  no  pain 
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At  all  nntn  at  least  a  few  momenta  after  It 
bad  been  inflicted.  TbereCore  ibe  ought  to 
bo  regvliad  to  prove  quite  dlsttnctly  tbat  ber 
damage  was  tbe  r»ult  of  the  wonnd;  and 
idw  ought  to  be  oonflned  to  the  allegations 
in  her  complabit,  concerning  blood  poisoning, 
which  It  was  dtotlnctly  allied  was  tbe  di- 
rect result  of  tne  wound.  The  record  shows 
that  sbe  was  the  otity  witness  who  testified 
that  the  wound  produced  the  diseased  condi- 
tioa  of  her  limbs.  Her  husband  and  her 
mother  were  tbe  only  witnesses  who  testified 
that  blood  poisoning  resnlted;  and  evea  their 
testluKmy,  on  this  issue,  was  IncldoitaUr, 
rather  than  direcOy,  drawn  out,  and  nrither 
testified  as  to  any  knowledge  or  «q;terlence 
whatsoever  on  the  subject,  notwithstanding 
an  objection  Interposed  to  the  husband's  tes- 
timony for  this  particular  reason.  All  tbe 
husband  said  was,  "She  injured  ber  rl^t 
limb  In  tbe  batfatnb,  cut  it  on  the  protruding 
Iriece  of  linli^  and  blood  polaonli^  set  in." 
All  the  mother  said  <m  croB8*examlnatloD 
was,  "X  told  Mr.  N.  a  HerrlU  In  April.  1905, 
that  when  my  daughter,  Mrs.  Stock,  came  to 
visit  me  In  March,  1904  (at  least  three  months 
after  the  alleged  Injury),  that  I  saw  b^ 
Ilmba,  and  that  both  of  ber  legs  at  that  time 
were  broken  out  with  red  sores,  and  that  tbe 
right  leg  from  the  knee  down  was  red  and 
sore  and  worse  than  the  left  leg.  I  am  the 
plaintUTs  mother.  They  were  not  cancre  [so 
spelled  in  the  record]  sores  on  her  limbs ;  but 
it  seemed  to  me  that  the  injury  which  sbe 
had  received  on  her  right  leg  produced  blood 
poisoning."  It  seems  that  no  effort  was  made 
to  prove  this  all^atlon  of  the  complaint. 
Tbe  complaint  alleged: 

''Ninth.  That  the  wound  caused  by  said 
tear  In  the  said  bathtub  was  not  regarded  by 
this  plalntUT  as  a  serious  matter  at  the  time 
of  the  said  occurrence,  but  within  24  hours 
thereafter  this  plaintiff's  limb  became  some- 
what swollen  and  discolored,  and  the  said 
swelling  and  discoloration  continued  to  In- 
crease, until  this  plaintiff  was  forced  to  take 
to  ber  bed  because  of  tbe  pain  and  agony  suf- 
fered by  her  on  account  of  said  swelling  and 
discoloration;  that  by  reason  thereof  blood 
poisoning  set  in  which  confined  this  plaintiff 
to  her  bed  for  six  weeks  absolutely,  and  for 
a  period  of  about  four  months  altogether, 
during  which  time  she  was  attended  by  a 
physician  and  was  obliged  to  and  did  take 
nauseating  vUe  medicines  to  overcome  the 
said  condition  of  blood  poisoning  which  had 
ensued  by  reason  of  the  said  wound  received 
in  the  said  bathtub. 

"Tenth.  That  since  said  period  of  time  this 
plaintiff  has  suffered  great  and  inmieasura- 
ble  distress,  anxiety,  and  pain  on  account 
of  the  said  blood  poisoning,  and  her  health 
has  been  permanently  Injured  and  shattered. 
Her  limb  has  been  practically  mined,  and  is 
now,  and  has  been  since  shortly  after  the 
said  injury,  a  blackened,  distorted,  and  dis- 
eased mass,  from  which,  as  this  plaintiff  Is 


Informed  and  believes,  she  wUl  never  whoUir 
recover. 

"Bleventb.  That  the  said  defendanto  •  •  • 
were  and  are  responsible  to  this  plaintiff  by 
reason  vt  tfa^  negligence  which  resulted  In 
said  injury  to  this  idalntilE,  That  said  neg* 
licence  consisted  in  eadi  and  every  of  the 
following  particiUarB,  to  wit:  (a)  In  allow 
lug  said  bathtub  to  become  and  remain  in  a 
dangorous  condition,  while  being  rented  to 
this  plalntiir  for  the  purpose  of  taking  a 
bath,  on  account  of  the  trar  In  the  side  of 
the  copper  composing  the  lining  of  said  bath- 
tub, (b)  In  permitting  said  tear  to  become 
contaminated  and  foul  with  dirt  and  ver- 
digris at  tim  time  tbe  said  tub  was  rented  to 
this  j)Iaintlff  for  the  purpose  of  taking  a 
bath,  (c)  In  allowing  said  tab  to  become  and 
remain  in  a  filthy  ccmditlon,  whereby  and 
reason  of  which  this  plaintiff  suffered  Uood 
poisoning,  (d)  In  employing  negligent,  un- 
sklllfnl,  and  Improper  attoidants  at  said 
time  and  place,  whose  laac  of  action  in 
(leaning  said  bathtub  resnlted  In  the  Injury 
to  this  plalnUff.** 

The  forgoing  are  the  only  allegations  con- 
cerning the  alleged  damage  that  resulted 
from  the  injury. 

Appellants  proved,  unequivocally,  by  three 
physicians  of  undisputed  qualification  and 
Integrity,  that  she  did  not  have  blood  poison- 
ing at  all,  but  all  three  diagnosed  her  mal- 
ady as  eczema  of  some  kind.  Appellee  pro- 
duced no  evidence  on  the  subject,  except 
that  which  Incidentally  fell  from  the  lips  of 
her  hnaband  and  mother.  The  appellee  was 
not  questioned  as  to  tbe  matter,  and  never 
testified  concerning  It,  except.  Incidentally, 
that :  "The  doctor  [meaning  I>r.  Stemen]  said 
It  was  a  clear  case  of  blood  poisoning  at  that 
time.  He  said  there  were  no  varicose  v^ns 
there." 

Dr.  Stemen  testlfled:  "My  name  Is  George 
S.  Stemen,  I  am  a  surgeon  by  profession. 
I  know  Sarah  A.  Stock  and  I  made  an  exam- 
ination of  her  lower  limbs.  The  first  time 
was  on  the  24th  of  Mardi,  1904,  In  my  of- 
fice In  tbe  city  of  Denver,  I  remember  the 
leg  she  presented  to  me  at  that  time  for 
examination,  which  she  claimed  was  Injured, 
and  It  was  the  left  leg.  There  was  no  blood 
poisoning  present  at  that  time  on  that  leg. 
and  I  never  stated  to  Mrs.  Stock  at  that  or 
any  other  time  that  It  was  a  clear  case  of 
blood  poisoning." 

She  alleges  In  her  complaint  that  her  dam- 
age resulted  from  blood  poisoning,  out  she 
dgnally  fails  to  carry  out  these  allegations 
In  her  testimony  or  the  testimony  of  her  wit- 
nesses. Appellee's  malady  may  have  arisen 
immediately  after  her  bath,  yet  It  cannot 
be  concluded  from  the  evidence  that  It  vraa 
blood  poisoning,  as  alleged  In  her  complaint. 
It  may  be  that  some  other  disease  resulted 
from  the  scratch,  or  that  the  scratch  might 
have  produced  eruptions  and  inflammation 
that  conld  not  be  diagnosed  aa  any  dtaeaae ; 
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Init  die  allegea  tliat  it  wu  blood  pobHnilng, 
and  that  it  was  bj  reason  thereof  that  she 
was  damaged,  and  proof  of  any  other  result 
would  be  a  clear  variance  from  the  allega- 
tions of  the  complaint  The  only  testimony 
that  aniellee  was  affected  with  blood  poistHir 
ing  was  by  witnesses  who  did  not  qualify  as 
to  any  knowledge  or  eq>erienee  that  would 
entitle  them  to  diagnose  her  ease  and  arrive 
at  a  conclusion  as  to  what  her  disease  was ; 
and,  while  no  direct  objection  was  interposed 
to  the  mother's  testimony  for  this  teascm,  it 
was  at  not  si^Bdent  pmtiatiTe  f«oe  to  merit 
any;  neither  spoke  as  <me  hSTing  knowledge 
or  experience,  bnt  rathn  from  general  im- 
pression, and  in  an  incidental  and  perfono- 
tory  mann».  The  diagnosis  of  a  malady  of 
this  character  should  be  made  by  a  phyil- 
dan,  nurse,  or  other  person  qnalifled,  by  ed- 
ucation, experience,  or  otherwise,  in  such 
matters. 

In  the  case  of  HcGraw  t.  Kerr,  128  Paa 
STO;  recently  decided  by  this  court,  it  is  held 
that  resort  must  be  liad  to  the  opinion  of 
experts  to  determine  whether  a  surgeon  ez- 
etdsea  ordinary  care  and  bUU  in  examining 
a  case,  as  well  as  In  applying  remedies  there- 
after, and  that  the  Jury  must  detramine  such 
qnes^n  from  tibe  preponderance  of  expert 
testimony. 

In  the  case  of  Jacbsm  w.  Bumham,  20 
Colo.  632,  89  Faa  077.  the  court  said :  'There- 
upon it  becomes  important,  if  not  the  con* 
trolling  ODCstlon  in  the  case,  whidi  of  these 
rsspectlTe  authorities  was  correct  [referring 
to  the  diagnosis  of  the  malady],  Msoe  the 
inroprlety  of  defendant's  treatment  of  the 
plaintiff  depends  upon  wfaidi  was  the  correct 
diagnosis,  and  whether  the  defendant  exer- 
cLsed  ordinary  care  and  skill  in  ftra  mining 
the  case,  as  well  as  in  applying  the  remedies. 
To  determine  this;  resort  must  be  liad  to  the 
ol^on  of  ezpertst  based  upcm  the  ultimate 
facts  as  the  Jury  may  find  them  established 
by  the  weight  ot  tbe  eridence." 

It  is  daimed  by  counsel  for  appellee  that 
the  term  "blood  poisoning,"  as  used  in  tne 
complaint,  was  used  in  the  commonly  acc^H- 
ed  meaning  of  the  torm,  and  not  in  its  tech- 
nical sense,  and  that,  if  It  had  been  intended 
to  allege  blood  poisoidnc  in  its  tedmical 
sense,  the  term  "septicfemla"  wonld  have 
been  used.  If  the  complaint  had  even  alleg- 
ed that  tlie  blood  was  poisoned,  or  that  a  dis- 
eased condition  resulted,  by  reason  of  which 
slie  was  damaged,  such  theory  might  rec^ve 
greater  Consldoatlon.  But  there  was  no  ef- 
fort to  fbllow  the  allegations  of  tbe  com- 
plaint and  .to  proTe  blood  p<^oning  of  any 
kind.  Nothing  ms  disclosed  in  the  testi* 
mony  as  to  this  difference,  if  there  he  any 
difference,  between  the  commonly  accepted 


and  the  technical  meaning,  as  the  term  •'Wood 
poisoning"  was  used  in  tiie  evidence  and  dis- 
cussed by  the  physicians  as  a  diseaae;  and 
the  court  instructed  tbe  Jury,  nstnc  the  tens 
"blood  polsonins,*'  wittk  no  explanation  as  to 
the  term  used.  The  {Aystdans  teatUed  that 
blood  poisoning  craislsted  of  three  Unds^  or 
stipes  <tf  tlte  disease,  and  Uiat  ajv^lee  was 
not  aflUcted  with  any  of  tliem.  Tliey  examin- 
ed bet  many  times  and  at  Tarlons  interrals 
from  a  few  weeks  after  her  alleged  injury 
down  to  the  last  triaL  All  of  them  testUed 
posittTely  that  it  was  her  left  leg  that  she 
claimed  to  luve  injured,  iadndlns  lier  own 
physician,  whom  she  called  to  attnd  her 
soon  after  har  bath. 

Dr.  FInucane  testlfled:  *Trhe  small  Telns 
were  yarlcose.  There  was  no  blood  ptrisming 
there.  In  cases  ct  blood  poisoniiv,  afto-  the 
wound  takes  Infecttoo,  tlie  first  indication  is 
elevation  of  temporature,  then  a  diilL  The 
blood  YOBDols  become  iQflamed;  the  vesads 
ex  tiding  op  towards  Um  thigh  will  probably 
be  enlarged,  Tbe  lymi^tics  will  mlarge. 
The  lymphatics  are  snsceptihle  of  enlarge- 
ment from  the  infection.  After  the  germs 
get  to  work  in  the  sore  spot,  if  yon  caii*t 
retard  tbe  trouble  right  away,  you  will  liave 
the  process  that  Is  termed  blood  poison.  The 
first  indication  is  elevation  of  temperature 
and  a  chilL  Tliat  is  what  we  call  septiCKmia, 
tbe  first  stage  of  blood  pots<Hiinfr  Tiie  n^ 
stage  is  pyenda.  Ve  liave  three  stages  of 
b^'wd  poisoning — saprsemla,  septicsemia,  and 
pysBmla.  In  a  case  <tf  blood  poisoning  the^ 
either  get  well  or  die  in  six  <«■  eight  daya. 
There  was  no  blood  ptrisoniog  In  lira-  Stock's 
case  that  I  could  recognize." 
.  No  ctnnpetent  testtnumy  of  any  kind  was 
introduced  to  sliow  that  appellee  had  any 
symptoms  of  the  disease  commonly  or  tech- 
nically known  as  blood  pt^soning ;  and.  wliile 
there  was  some  testinumy  t^d*"g  to  prove 
that  the  appellee's  injury  was  bnraedlatdy 
succeeded  by  a  diseased  condition  of  her 
limtw.  it  was  at  variance  with  tlw  allegaUonij 
and  the  theory  of  the  comiaalnt,  and  the 
court  was  not  Justlfled  In  so  submitting  Uie 
iuuea  to  the  Jury  that  the  verdict  might  be 
predicated  upon  a  fludtug  tihat  blood  ptdsui- 
ing  ttisned,  and  tliat  by  reason  thereof  the 
appellee  was  damaged.  This  view  concern- 
ing the  proof  is  not  in  accord  with,  tlie  view 
of  all  of  my  associates. 

Tbe  Judgment  is  reversed  and  remaned, 
with  privilege  of  amendment  of  tbe  pleadings 
as  the  parties  may  be  advised. 

Jndgmoit  reversed. 

KIMO,  3.,  concurs.  OUNNINOHAM,  P.  J.. 
and  HURLBUT,  J.,  concur  in  the  reaull 
BELU      does  not  partldpatek 
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m  Colo.  App.  MB)  . 

BUHNB  V.  NATIONAL  MINING,  TUNNEL  ft 
LAND  CO.  et  al. 

(Court  of  Appeals  of  Colorado.    March  10, 
i.*™  1913.) 

1.  Appeal  and  Errob  (5  781*)— GBooNDe 
FOB  Dismissal— Settlbiockt. 

A  settlement  whicb  would  juattfy  a  dis- 
miasal  of  an  appeal  muat  includa  not  only  tfae 
matters  oririnallr  iovolved  in  the  action,  but 
also  the  jadgment  itself,  and  must  be  made  by 
and  between  the  parties  to  the  appeal  who  are 
interested  in  the  determination  and  the  result 
itaeU. 

[Ed.  Note.— For' other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  |  3122;  Dec.  Dig.  |  781.*] 

2.  CoBPORATioNs  (|  816*)— LoAK  OF  MoniT 
—Interest  of  Dibectob. 

A  board  of  directors  of  a  solvent  corpora- 
tion may  borrow  from  a  member  of  the  board, 
and  mortgage  the  corporate  property  to  secure 
the  loan,  where  the  transaction  is  In  good 
faith,  but,  if  the  presence  and  vote  of  the 
lending  director  is  necesRary  to  a  quorun\  or 
to  a  majority  in  Toting  to  take  such  action, 
the  act  IS  voidable  by  the  corporation  or  its 
stockholders,  and  will  be  set  aside  in  equity, 
regardless  of  the  good  faith  of  the  transaction, 
although  the  note  and  the  acts  of  the  directors 
in  authorising  it  are  valid  at  law. 

[Ed.  Kote.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §8  1401,  1402,  1404-1406, 
1408,  1409,  1412-1414:  Dec.  Dig.  S  316.*] 

3.  CoRPOBATioNs  (§  320*  )—Officebs— Deal- 
ings WITH  OoBPoBATioN— Action  TO  Aknol 
Pboceedinos  in  Suit. 

In  a  suit  to  annul  all  proceedings  in  an  ac- 
tion on  a  note  given  by  a  corooration  after 
judgment,  eiecution,  and  sale  of  properto  be- 
fore objection  was  made,  there  was  oo  allega- 
tion in  the  bin  that  the  moner  borrowed  for 
which  the  note  was  given  was  not  received  and 
used  by  the  corporauon,  and  oo  offer  to  refund 
the  money  obtained  on  the  note;  but  the  bill 
alleged  that  the  note  was  paid  by  the  firm 
lenmng  the  money  by  a  sale  of  collateral  se- 
cority,  and  alleged,  also,  that  the  act  of  tfae 
directors  authorizii^  It  was  illegal.  The  repli- 
cation denied  on  information  and  belief  a  plea 
that  the  corporation  received  snd  used  the 
money  obtained  by  the  sale  «f  the  coIlateraL 
Held,  that  the  denial  in  the  replication  to  be 
good  should  be  direct,  and  that  it  appears  from 
the  pleadings  that  the  corporation  owed  the 
money  for  which  the  note  was  given,  and  that 
tiiere  is  no  bad  faith  directly  charged  i^aiiiat 
the  directors  in  authorizing  the  note. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  SI  1426-1431,  1433-1439; 
Dec.  Dig.  I  320.*]  ■ 

4.  COBFORATIONS    (f  816*)— InDEBTBDNXBB— 

Interest  of  Dibbgtob. 

Where  money  was  received  by  a  corpora- 
tion and  used  for  its  benefit,  the  person  fur- 
nishing the  money,  eveti  though  he  was  a  di- 
rector of  the  corporation,  and  his  vote  was 
necessary  to  the  majority  vote  of  the  direc* 
tors  in  authorizing  the  loan,  could  sue  the  cor- 
poration for  the  money  loaned,  even  if  no  note 
or  other  evidence  of  the  indebtedness  had  been 
executed. 

[Ed.  Note. — For  other  eases,  see  Corpora- 
tions, Cent  Dig.  H  1401.  1402,  1404-1406, 
1408.  1409,  1412-1414:  Dec  Dig.  1  316.*] 

5.  Corporations  (|  320*)— Loan  of  Monct 
— Intebest  of  Dibectob—Reuef. 

A  stockholder  of  a  corporation  cannot 
have  jadgment  on  a  note  of  the  corporation 
set  ande  on  the  ground  that  the  money  which 

Sas  loaned  the  corporation  was  loaned  by  a 
rector,  without  an  offer  to  return  the  money 


obtained  on  the  note,  for  in  a  salt  for  «qiiitahle 

relief  plaintiff  must  do  equity. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dir.  If  1426-1481,  1433-1430; 
Dec  Dig.  I  820.*] 

6.  Payment   (|   28*)— Acts  OoNSTiTtmNO 
Payment— 8als  of  Collateral. 

Where  a  note  is  given  by  a  corporation 
and  collateral  is  pledged  for  its  payment,  and 
the  hnlder  of  the  note  allows  the  collateral  to 
be  sold,  and  permits  the  corporation  to  use 
the  money  derived  from  the  aale  to  pay  other 
outstanding  indebtedness,  the  sale  of  uie  col- 
lateral does  not  constitute  payment  of  the  note, 
although  sold  for  an  amount  sufiSclent  to  pay  it 
[Ed.  Note.— For  other  cases,  see  Payment. 
Cent  Dig.  |  32;  Dec.  Dig.  1  26.*] 

7.  Judgment  J|  460*)— Eqttitablb  Belief— 
Pleading— Payment  of  Note. 

In  an  action  to  set  aside  judgment  on  a 
note  given  by  a  corporation  on  the  n'ound  that 
the  note  had  been  paid  by  the  sale  of  collateral, 
the  bill  stated  that  sufficient  funds  were  realiz- 
ed by  such  sale  to  pay  off  the  note  and  through 
fraud  such  funds  were  not  applied  to  such  pur- 
pose. Defendant  answered,  admitting  that  it 
had  sold  or  permitted  the  sale  of  the  collateral, 
and  pleaded  that  the  money  was  used  by  the 
corporation  for  its  benefit  The  replication  al- 
leged that  plaintiff  did  not  have  sufficient  knowl- 
edge or  information  upon  which  to  base  a  be- 
lief as  to  defendant's  plea.  Btld,  that  the 
replication  was  a  practical  withdrawal  of  the 
charge  of  fraud  in  the  bill. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  IS  879,  880,  882-891;  Dec.  Dig.  f 
460.*] 

8.  Judgment  (|  460*)— Bquitabxj!  Beuxw— 

PLBADINO— AliLEGINO  CONBFIBACT. 

Pleadii^  in  an  action  to  set  aside  a  jadg- 
ment on  a  note  given  by  a  corporation  held  not 
sufficient  to  charge  a  conspiracy  between  the 
directors  and  the  members  of  tiie  partnership 
holding  the  note,  where  the  only  eha^e  indicat- 
ing conspiracy  was  in  the  allegation  that  after 
the  partnership  wrote  the  corporation  that  its 
note  must  be  paid,  or  suit  would  be  brought, 
the  corporation  answered  that  It  had  no  funds, 
that  it  was  obliged  to  refnse  payment,  and  that 
the  writers  of  the  letters  were  each  members 
'of  the  partnership. 

[Eld.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  K  879,  880,  882-^1;  Dec  Dig.  | 
460.*] 

Appeal  from  District  Court,  El  Paso  Coua- 
ty;  R.  E.  Lewis,  Judge. 

Action  by  James  F.  Bums  agalnSt  the  Na- 
tional Mining,  Tunnel  &  Lend  Company  and 
others.  From  a  Judgment  on  the  pleadtnigs 
against  plaintiff  for  coets,  he  appeals.  Af- 
firmed. 

Gunnell  <&  Chiim,  of  Colorado  Springs  (0. 
8.  Thomas,  of  Denver,  of  coonael),  for  ap- 
pellant K.  R.  Babbitt,  of  New  York  City, 
and  F.  Ll  Sherwln,  of  Colorado  Springs,  for 
individual  appellees. 

MORGAN,  J.  This  appeal  la  from  a  judg- 
ment on  the  pleadings  against  tiie  appellant 
for  costs  in  the  El  Paso  district  court,  by 
which  appellant's  bill  was  dismissed  for 
want  of  equity. 

[1  ]  The  motion  to  dismiss  the  appeal,  filed 
in  the  Supreme  Court  after  the  appeal  had 
been  perfected,  is  denied.  The  settlement  of 
the  matters  Involved  on  the  appeal  and  up- 
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on  which  the  motton  Is  hased  was  not  a  com- 
plete settlement  of  all  the  matters  InToWed, 
especially  as  to  the  Judgment  itself  for  costs. 
A.  settlement  snch  as  would  Jastity  a  dis- 
missal of  an  appeal  must  not  only  srttle  the 
matters  involved  In  the  original  action,  bat 
most  Include  the  Judgment  itself,  and  most 
be  made  by  and  between  the  parties  to  the 
appeal  who  are  interested  in  the  determina- 
tion and  the  resolt  thereof.  Hie  case  of 
Geraghty  t.  Bandall,  18  Colo.  Aiv  194,  70 
Pac  787,  approaches  the  condition  ben.  The 
cases  of  Fl<vd  t.  Cochran.  24  Colo.  488,  fi2 
Pac  670,  Mffls  T.  Green,  159  IT.  S.  651,  16 
8iip.Ctl82,40i:«.lid.29S.uid  Hunter  r. 
Dickinson,  8  Colo.  App.  878,  88  Pac  962, 
dted  by  appelleea,  contemplate  a  more  com< 
plete  disposition  of  the  matters  InvolTed 
than  the  settlement  in  the  pending  case. 
Two  recently  decided  cases— Woodmen  AsaTn 
V.  Grand  Junction,  61  Colo.  853,  117  Pac. 
987,  and  Ball  t.  Dosb  Broa  Co.,  51  Cola  458, 
119  Paa  156— are  somewhat  analogous  to 
the  pending  cas^  but  in  tech  of  these  cases 
the  reasons  for  dismissal  involTed  the  entire 
issue,  and  an  the  parties  in  the  case  that 
was  appealed.  In  the  pending  ease  the  set- 
tlement seems  not  to  liave  indnded  eiOier  all 
of  the  parQes  or  all  the  issoea 

It  may  be  determined  from  the  pleadings 
that  the  only  purpose  appellant  bad  in  bring- 
ing the  suit  was  to  annul  all  proceedings  In  a 
certain  suit  by  the  firm  of  Otla  &  Co.,  a  part- 
nership, against  the  National  MIqIqSi  Tunnel 
ft  Land  Company,  a  corporation,  upon  a  cer- 
tain promissory  note  for  |1,000  given  by  the 
COTporation  to  the  partnership.  The  bill  of 
complaint  In  the  pending  suit  charges  tbat 
dw  note  was  invalid,  and  also  that  it  liad 
been  pal^  and  a  determination  at  these  two 
questions  will  be  sufficient  wUcb  to 

reach  a  conclusion  concerning  the  appeal. 
There  are  other  charges  in  the  bUl  upon 
which  a  prayer  Cor  an  accounting,  the  ap- 
p(rfntment  of  a  receiver,  and  other  relief  la 
based,  but  the  right  to  such  relief  seems  to 
rest  up(Ui  Cbe  InvaUdlty  of  the  note  and  its 
payment,  and  these  two  questiona  alone  will 
be  conddered. 

It  is  claimed  by  the  aK)dlant  tbat  because 
two  of  the  four  directors  present  and  voting 
when  the  note  was  authorised  by  the  board 
of  directors  of  the  corporation  were  also 
members  of  the  partnership  to  whom  the 
note  was  made  payable,  and  whose  votes 
were  required  to  adopt  the  resolutton,  and 
whose  presence  was  necessary  to  coiutitute 
a  quorum  at  such  board  meeting,  such  act  on 
the  part  of  the  board  was  void,  and  the  note 
was  therefore  vMd.  The  contention  Is  that 
these  two  directors  were  dlsquallfled  by  rea- 
son «f  their  personal  Interest  In  die  act 
dene.  It  Is  further  comtended  that  because 
the  partnership  pramltted  certain  shares  of 
the  cai^tal  stock  of  the  corporation  that  had 
been  turned  over  to  the  partnership  as  col- 
lateral securi^  for  the  note  to  be  sold  for 
a  sollldent  amount  to  IM17  off  the  not^  the 


act  of  the  partnersh^^  In  permitting  the 
money,  so  derived,  to  be  used  by  the  coipora- 
tikm  tor  other  purposes,  amounted  to  a  pay- 
ment of  the  nota  It  is  further  contended 
that  all  the  drcumstances,  connected  with 
obtaining  the  judgment  on  the  note,  showed 
a  eoni^racy  to  obtain  all  the  propoty  of  the 
corporation,  and  were  tainted  with  fraud  to 
such  an  extent  that  the  judgment  on  the 
note  Is  roid.  13iese  are  the  only  questtaos 
raised  by  the  appelant  in  his  brltf .  Ther 
will  be  disposed  of  In  the  order  above  Indi- 
cated. 

[2]  1.  A  board  of  directors  of  a  solvent 
corporation  may  borrow  money  from  one  or 
more  individual  members  of  the  board,  and 
give  the  corporation's  note  for  it,  and  even 
mortgage  the  corporate  property  to  secure 
It,  where  the  transaction  is  in  good  faith. 
Cook  on  Stock  &  Stockholders,  |  661,  dtlng 
many  authorities;  Mining  Ca  v.  Bank,  10 
Colo.  App.  338,  60  Pac.  1065.  If  the  ives- 
ence  and  vote  of  the  director  loaning  the 
mott^  Is  necessary  to  constitute  a  quomm. 
and  to  make  a  majority  upon  audi  vote, 
however,  the  act  is  voidable  at  the  Instance 
of  the  corporation  or  Its  stockholders.  Tbo 
trust  relation  existing  between  the  directora 
and  the  stockholders  of  a  con>oratlon  ought 
not  to  pomit  sudi  an  act,  and  a  court  of 
equl^  will  scrutinize  all  contracts  made  In 
this  way  and  s^  them  aside,  regardless  of 
the  good  faith  of  the  transaction.  2  Cook  on 
Stock  Sl  Stockholders,  |  663;  Morgan  v. 
King,  27  Colo.  6^,  6S  Paa  416;  Mosher  t. 
Slnnott,  20  Goto.  App.  464,  79  Pac  742 ;  Sims 
T.  Petalnma  Gas  Co..  131  Cal.  666,  68  Pac. 
1011 ;  10  Gyc  700^  781.  The  note  giran  by 
the  corporation  to  the  partnership,  and  the 
acts  of  the  directors  In  authorising  the  same, 
are,  however,  valid  In  law,  although  they 
m^ht  be  attadced  In  equity  by  the  corpora- 
tion, or  any  othor  party  having  a  standing 
for  sndi  purpose  but  this  would  not  prevent 
an  action  at  law  to  tecover  the  amomnt  dos 
upon  the  note,  so  long  as  no  objection  was 
made  and  no  action  was  taken  attacking  Itt 
validitr.  10  Gyc  78t 

[t]  The  pleadliws  In  the  case  at  bar  dis- 
close that  Judgmoit  had  bera  tatoi  upon 
the  not^  execution  had  been  le^ed  upon  the 
property  of  the  corporation,  which  was  sold, 
and  a  certificate  of  purchase  Issued  on  the 
sale,  before  any  objection  was  made,  or  any 
action  was  takoi,  la  that  proceeding;  or  olh- 
M^rise,  attacking  Its  vali^ty.  'Bten  Is  no 
allegation  In  the  bill  that  the  num^  botnnr- 
ed  and  tar  wheb  tiie  note  was  given  was  not 
recdved  and  used  by  the  corporation  tat  the 
best  interests  thmof ,  and  no  offer  to  refund 
the  money  obtained  on  the  note;  bat  the 
bill  contains  only  an  allegatlim  that  it  was 
paid,  actually  <«  constructivdy,  by  the  part- 
nersidp,  mmn  a  sale  of  the  collateral  seen- 
rlty,  togetiier  with  the  prior  allegation  that 
the  act  of  the  directora  authorising  It  «aa 
111^1  and  Told.  It  Is  true  the  rei^leatlon 
denies  on  Inffennatloii  and  heUtf  a  plea 
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tbe  partnezsh^  tbat  tbe  c«rponitloii  did  »- 
cefre  and  aae  tbe  money  bo  borrowed  to  pay 
off  oUmt  nlld,  oatstaadlnc  Indebtednen  of 
tlw  corporatioa,  bnt  snch  a  j^ea  Bbould  be 
met  by  direct  and  poaltlTe  denials.  There- 
fore It  appears  from  the  pleadings  that  the 
corporation  owed  tbe  partamehlp  the  znoney 
tor  which  the  note  was  glvea,  and  there  .is 
BO  bad  fUth,  conetraing  the  Mil  and  the  rep- 
licatlon  together,  directly  charged  against  the 
directors  In  aathorUlng  the  execution  and 
delivery  of  the  note. 

[4]  If  no  note  or  otber  evldenoe  of  the  In- 
debtedness had  been  executed  at  all,  yet  U 
this  money  was  received  by,  and  used  for  the 
benefit  the  corporation,  the  poson  fur- 
nishing tiie  money,  even  thon^  Us  Tote  as  a 
director  of  tbe  corporation  was  necessary  to 
a  majority  rote  of  tbe  directors  in  anthorls- 
1ns  the  loan,  coo  Id  sue  the  corporation  for 
the  money  loaned  and  recover  tbe  amount 
Sims  T.  Petslnma  Oas  Go.,  si^ra. 

There  are  many  authorities  on  tbe  raUdUr 
ot  an  act  of  a  board  of  direct<»s  of  a  corpo- 
ration, sDcli  as  ttmt  Inrolred  in  this  an^l, 
but  the  following  extracts  fmn  10  Gyc.  seem 
to  state  tbe  law  as  It  now  exists,  and  In  cqo- 
formlty  with  the  decisions  of  the  courts  of 
tUs  state:  *'WbUe  It  is  dear  tluit  a  member 
<tt  a  oorporatlon  is  not  incapacitated  Iqr  tbe 
circumstance  of  being  a  monber  from  en- 
tering into  Talid  cwitracta  with  the  corporate 
body,  yet,  where  a  bare  nvonm  la  assembled, 
DO  eontract  can  be  made  with  a  membw  of 
that  QVOTom.  because  mdi  a  contract  le- 
quires  his  conenrrance^  and  he  cannot  be  on 
both  sides  of  the  same  contract  As  to  that 
contract  he  is  opt  a  dlrectw,  but  Is  a  stran- 
ger; and  when  lie  steiM  out  of  the  bare  quo- 
nun,  and  asBumes  the  atUtnde  of  a  sttancor, 
the  quorum  la  broken.  Whore,  on  the  other 
luuid,  a  majority  of  the  directns  vote  in  fa- 
Tor  of  a  ceeoltttlon  in  whldi  one  membra  of 
the  board  has  a  personal  interest,  the  xeso- 
IntloD  la  not  invalid  by  reason  of  that  pet- 
aonal  interest"  10  Oyc  78L  "A  .director 
eaanot  wiUi  propriety  vote  in  the  board  of 
directors  iqKm  a  mattra  affecting  his  own 
private  interest  any  more  than  a  Judge  can 
ait  in  his  own  case;  and  any  resolution  pass- 
ed at  a  meeting  of  the  directors  at  which  a 
director  liaving  a  personal  Intwest  In  tbe 
matter  voted  be  voidable  at  the  instance 
of  the  corpora tioo  or  the  aharebolderi^  with- 
out regard  to  Its  telmeas,  ivovided  the  vote 
of  sudi  director  was  necessary  to  the  result" 
10  Cyc.  p.  790l  See,  also,  Morgan  v.  Sing 
and  Mbaher  v.  Slnnott,  supra,  iiliefe  the  In- 
dividual direotocs  bou^t  property  ol  the 
corporatUm. 

Gondudlng  that  tbe  action  of  tbe  board, 
authorising  the  execution  and  delivery  of 
tlie  note,  was  voidable  at  tiie  instance  of  the 
anwllant,  yet,  In  his  suit  for  equitable  reUe( 
be  should  "do  equity."  and  offer  to  return 
the  money  so  obtained  on  the  not& 

[I]  Even  a  stockholder  of  a  corporation 


should  not  be  permitted  to  ben^t  by  a  void 
transaction  of  bla  corporation,  and  come  In- 
to a  oourt  of  equity  and  appeal  to  tbe  con- 
science of  tbe  (Aancellor  without  first  of- 
fering, or  ivocnring  his  corporation  to  of- 
fer, to  return  to  the  party  complained  of, 
tbe  fmlts  ot  the  unlawful  act  In  the  case 
of  Mosber  v.  Slnnott,  supra,  tbe  court,  through 
Gunter,  X.  said:  "We  think  the  sale  of  tbe 
stock  by  tha  directors  to  appellants  Moshtf 
and  Whlpide  constructively  Mudulent  and 
voidable  at  tbe  instauoe  of  the  corporation. 
This  action,  altliongh  brought  by  a  stocfc- 
tioldor,  is  really  an  action  by  tbe  oorporatlon 
to  redress  a  corporate  wrong;  that  Is,  to  sat 
aside  the  constructively  ^udulent  sale  ct 
this  stock.  In  order  to  obtain  tills  equitable 
relief,  the  corp«atl<m  must  do  equity.  The 
complaint  makes  no  offer  to  do  equity  with 
reference  to  Mosber  and  Whlpi^e,  nor  does 
the  decree  make  any  provision  for  doing 
them  eqni^.  The  decree  simply  provides  for 
a  cancellation  of  the  cwtificates  of  stock  held 
by  them  under  tUs  purchase.  The  dalms  of 
Mosber  and  Whlivle  against  Oie  corporation 
are  not  disputed;  thcgr  are  open  accounts; 
they  accrued  more  than  alz  years  ago,  and 
are  therefore  barred  by  the  statute  of  Umlta- 
tions.*  Were  we  to  affirm  Oie  Judgmoit  of 
the  lower  court  as  to  these  certificates  of 
stock,  we  would  thereby  cancel  the  certifi- 
cates ot  stock,  and  yet  not  put  Uoslier  and 
Whiiwle  in  the  same  posltloa  In  which  they 
wen  btfore  they  rec^ved  Oie  certificates  of 
stock,  the  corporation  would  have  back  the 
stock,  and  at  the  same  time  have  annulled 
porforce  the  statute  of  limitations  the  claims 
of  Mosher  and  Whipple  against  it  This  re- 
sult would  be  manlfttitly  unjust  The  com- 
Idalnt  flailed  to  state  facts  sufltetoit  to  con- 
stituta  a  causa  of  action.  In  that  it  fUOed  to 
offw  to  do  equity  with  rtfermce  to  Whipple 
and  Moflher.  ^Die  decree  ms  bad,  in  Ghat 
it  canceled  the  certiflcates  Issued  to  Whlpide 
and  Modier  without  requiring  the  corporation 
to  do  equity  >^th  referwce  to  their  daims." 

It  may  be  contended  that  aK)eUant  was 
rtileved  of  the  necessity  of  sHeglng  this 
oSae  to  "do  equity"  by  the  alleg&tlon  that 
the  note  had  been  actually  or  construc- 
tively paid.  Snch  surooaed  contention  re- 
quires the  conalderatbm  of  the  next  question, 
as  to  whether  the  note  was  so  pidd  or  at  all. 

[I]  2.  The  eontation  ot  aro^lant  that  the 
note  was  paid  wlien  tlie  collateral  security 
was  sold  for  an  amount  sufficient  to  pay  it  Is 
untenaUe.  The  pleadings  sliow  quite  conclu- 
sively that  the  partnership  sold  the  collateral 
and  permitted  the  corporation  to  use  the 
money  derived  from  tbe  sale  for  the  purpose 
of  paying  other  outstanding  and  valid  In- 
debtedness. This  amounted  to  nothing  more 
than  a  release  by  tbe  partnership  of  its  claim 
on  the  collateral,  and  left  the  note  with  no 
security. 

[7]  The  bill  does  not  state  any  facts  to 
put  this  in  issue— the  good  filth  of  the  part* 
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-uership  In  releasing  the  collateral — bat  sim- 
ply states  tliat  sufficient  funds  were  realiz- 
ed on  the  sale  of  the  collateral  to  pay  off 
the  note,  and,  through  fraud,  was  not  ap- 
plied to  such  purpose.  This  naked  charge, 
however,  when  the  partnership  answered,  ad- 
mitting that  it  had  sold,  or  permitted  the 
sale  of,  the  collateral,  and  pleaded  tliat  the 
mon^y  was  used  by  the  corporalioa  tot  its 
benefit,  was  modified  In  the  r^llcatlon  to 
the  arerment  that  the  appellant  did  not  have 
snfflclmt  knowledge  or  Information  upon 
which  to  base  a  bdlef  as  to  this  idea.  This 
was  a  practical  withdrawal  of  the  <duree  of 
fraud.  If  any  liad  beat  sniBclently  made,  In 
the  bUL  There  is  no  rmson  why  the  part- 
nership could  not  rellnqulab  its  bold  upon 
the  collateral  If  It  ao  desired.  It  wonld  not 
in  any  way  prejudice  the  corporation  or  its 
stockholders  if  the  mon^  derived  from  the 
sale  of  the  collateral  was  nsed  fbr  the  ben- 
efit of  the  oonraratlon.  The  entire  pleadings 
show  appellant  to  have  be«i  vrltfaout  equity 
In  this  regard  aa  well  as  In  regard  to  tlie 
validity  of  tbe  note.  His  bill  should  hav«, 
at  least,  stated  that  he,  or  his  corporation, 
stood  rmdy  to  pay  the  indebtedness  in  case 
the  court  slionid  find  that  It  had  n^J;  been 
paid. 

[1]  3.  The  contention  of  the  appelant  that 
a  conspiracy  existed  between  t^e  corporate 
directors  and  the  members  of  the  iMrtuer- 
ship,  and  that  all  the  circumstances  connect- 
ed with  obtalnli^  the  Judgment  on  the  note 
were  tainted  with  fraad,  does  not  sufficiently 
appear  from  the  pleadings.  It  does  appear 
that  the  partnership  at  Colorado  Springs 
wrote  the  corporation  at  Denver  that  its  note 
of  fl.OOO  must  be  paid  or  suit  would  be 
brought,  and  the  corporation  answered  that 
It  had  no  funds,  and  that  it  was  obliged  to 
refuse  payment,  and  that  the  writers  of  the 
letters  were  each  members  of  the  partner- 
ship; yet  th^  alone,  without  further  charg- 
es, would  not  constitute  fraud,  nor  establish 
a  conspiracy,  as  it  is  not  denied  in  the  repli- 
cation, except  on  Information  and  belief, 
that  a  few  days  before  this  suit  was  brought 
the  directors  of  the  corporation  sent  out 
notice  to  all  of  the  stockholders,  notifying 
them  that  all  the  property  of  the  company 
was  sold  at  sheriff's  sale  to  satisfy  the  judg- 
ment that  had  been  obtained  upon  the  note, 
and  that  the  property  .ought  to  be  redeemed 
from  the  sheriff's  sale  (although  plaintiff  de- 
nies that  any  such  notice  was  sent  to  htm), 
that  about  a  month  later  a  new  board  of  di- 
rectors was  elected  for  the  corporation,  not 
Including  any  member  of  the  partnership, 
and  that  these  directors  recognized  the 
validity  of  the  note,  and  sent  out  notices 
to  all  the  stockholders,  requesting  contribu- 
tions sufficient  to  pay  off  the  judgment  upon 
the  note.  It  also  appears  that  the  new 
Iward  of  directors,  acting  for  the  corpora- 
tion, filed  a  separate  answer  and  crosa-<;om- 
plaint,  in  wlilch  they  do  not  deny  the  valid- 


ity of  the  not^  Init  dbaige,  as  wbs  duqed 
in  the  bill,  that  mfilclait  fonds  were  naXtM- 
ed  from  the  sale  of  tbe  collateral  to  pay  off 
the  note,  and  duuge  that  it  was  tbe  datj  of 
tJie  partnersh^  under  the  terma  tft  the  tti- 
lateral  agreement,  to  have  ap^ed  tliis  aum- 
ey  to  the  payment  of  the  note.  As  the  act 
of  tlie  corporate  directors  In  aattiori^ng  ttte 
execution  of  the  note  waa  voidable  only,  thb 
action  on  ti»  part  of  the  new  board  of  di- 
rectors in  fillnf  Its  sepante  answ^  admit- 
ting tile  validity  of  tbe  note  would  ae^  tn 
be  a  sufficient  ratification  of  a  voidable  act 
to  make  It  valid.  Hieae  acts  on  tbe  part  of 
the  old  and  tbe  new  boards  of  direetors,  db- 
dosed  the  ideadlngs,  tended  to  destroy 
tbe  claim  m  the  part  ot  ttie  appellant  that  a 
conspinu7  listed  In  regard  to  tlie  note,  and 
that  the  circumstances  were  tainted  with 
fraud.  And,  as  thm  ar»  no  direct  duucges 
to  be  found  In  the  pleadings  snflkdent  npon 
which  to  base  the  suit  of  tlie  appellant  eou- 
ceming  the  Aarge  that  tbe  was  inval- 
id and  had  been  paid,  It  senns  tbat  notiiiDg 
remained  In  the  bill  or  In  tbe  pleadings 
wbldi  would  Justify  a  decree  in  eQidtr  In 
favor  of  the  appellant 

While  It  Is  true  that  tbe  acts  of  abtewd 
oonspiratoiv  are  frequently  clothed  In  (be 
deceptive  garb  of  apparoit  legality  and  good 
foltli,  and  their  tracks  artfully  made  to  ap- 
pear the  most  distinct  in  places  wboe  no 
snspldon  would  be  aroused,  yet  all  decep- 
tions of  such  diaracter  are  absmt  ftrom  tbe 
allegations  of  the  bill,  or  retracted  by  the 
replication.  The  direct  charges  of  fraud  and 
conspiracy  attempted  to  be  made  in  the  bill 
are  reduced  to  <diarge8  upon  Information  and 
belief  In  the  replication.  To  use  the  lan- 
guage of  the  repUcatloD,  replying  to  ideas  ot 
good  fftltb  In  the  answer,  the  appellant  re- 
peats thal^  "This  plalntur  has  not  and  can- 
not obtain  BufflCi^t  knowledge  or  lofonna- 
tlon  upon  w^ch  to  base  a  bell^"  Hie 
charges  were,  as  a  ecmsequoice,  Insufficient 
Harter  V.  Shull,  IT  Colo.  A.pp.  162,  07  Pac. 
911,  where  the  court  said:  "Whether  a 
transaction  Is  fraudulent  or  not  Is  a  ques- 
tion of  law,  to  be  determined  npon  tbe  fhcts. 
and  in  pleading  fraud  the  facts  from  whldi 
It  is  a  conclusion  must  be  set  forth,  and 
those  facts  must  warrant  the  conclusion. 
*  *  *  No  person  ongbt  to  be  held  to  an- 
swer a  charge  of  fraud  which  Is  made,  not 
as  a  fact,  but  as  a  conclusion  drawn  from 
Irresponsible  hearsay." 

AH  questions  raised  in  the  briefs,  or  dis- 
cussed in  oral  argumoit,  have  been  thor- 
oughly considered,  and,  if  any  have  not  been 
referred  to  In  the  opinion.  It  is  not  Itecaiise 
they  have  been  overlooked.  The  Jadgmoit  Is 
atfinued. 

Judgment  affirmed. 

CUNNINGHAM,  P.  J.,  and  KING  and 
HURLBUT,  JJ.,  concur.  6SLU  J.,  does  not 
participate. 
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OOUNTT  OF  SACBAMISNTO  v.  PFUND, 
Coimtr  Glei^   (Saa  2,048.) 
<SDpreme  Oonrt  of  Chllfornla.  March  6,  1918. 
Rehearing  Denied  April  4.  1913.) 

1.  OrnCEBS  a  100*)— OUBKB— OOXPBHUnON 

-"Statdtort  FBovmonB. 

St  1900,  p.  663,  {  2.  allows  coanty  clerks 
10  per  cent,  of  amounts  received  for  hunting  U- 
censes  aa  compensation  for  services  under  the 
act  Pol.  Code,  f  423S,  fixes  county  clerks'  sala- 
ries, and  section  4290  makes  the  salaries  and 
fees  fnll  compensation  for  all  services  rendered 
by  them,  both  of  which  provisions  antedate  the 
1909  act  Const  art.  II4  8  9,  prohibits  the  in- 
creaae  oi  an  officer's  salary,  etc.,  during  the 
term  for  which  he  was  elected.  Held  that,  as 
applied  to  terms  commencing  after  the  1909  act 
was  adopted,  It  constitutes  a  valid  provision  for 
compensation  for  additional  services  required 
under  the  act 

[Ed.  Kote.— For  other  casea.  see  Offioers,  Cent. 
Tag.  H  152-157;  Dec.  Dig.  8  100.*] 

2.  Statutes  (5  164*)— Amendment— Effect. 

tinder  Pol.  Code,  8  S25,  providing  that  a 
section  partly  amended  is  not  to  be  deemed 
wholly  re-enacted,  the  amendment  of  a  statute 
in  a  given  particnlar  does  not  constitute  such 
re-enactment  of  other  provisions  not  changed 
by  the  amendment  as  to  make  it  a  later  expres- 
sion of  the  legislative  intention  on- a  given  point 
than  another  statute  enacted  before  the  amend- 
ment bat  after  the  amended  section  was  or^- 
inalty  adopted. 

[Ed.  Note.— For  other  eases,  see  Statntes, 
Gent  Dig.  {  230;  Dec.  Dig.  |  164.*] 

In  Bunk.  Application  by  the  County  of 
Sacramento  for  writ  of  mandate  against  E. 
F.  Pfund,  Conntf  Cleric  Application  de- 
nied. 

Engene  S.  Wachhorst,  DIst  Atty.,  of  Sac- 
ramento, toT  appelant  White,  Miller  &  Mc^ 
Laushlln,  of  Sacramento,  for  reqpondoit 

HENSHAW,  J.  This  la  a  proceeding  In 
mandate  to  compel  the  respondent,  the  coan- 
ty  clerk  of  Sacramaito  county,  to  pay  Into 
tbe  county  treasury  certain  fees  asserted  to 
have  been  collected  by  him  as  such  county 
clerk  for  services  performed  in  the  Issuance 
of  hunting  licenses  under  the  act  to  regelate 
and  license  the  hunting  of  wild  birds  and 
animals.  Stats.  1909,  p.  663.  Section  2  of 
that  act  provides  as  follows:  "Licenses  grant- 
ing the  privil^e  to  hunt  pursue  or  kill  wild 
birds  or  animals  shall  be  issued  and  deliver- 
ed upon  application,  by  tbe  county  clerk  of 
any  of  the  counties  of  this  state,  or  by  the 
state  board  of  fish  commissioners."  Tbe 
licenses  shall  be  prepared  by  the  fish  and 
game  commission  and  furnished  to  the  coun- 
ty clerk,  and,  for  the  licenses  fnmlsbed  to 
and  disposed  of  by  the  county  clerk,  "tbe 
county  clerk  shall  be  responsible  and  shall 
account  for  the  same  to  the  controller  of  tbe 
state  every  three  months,  beginning  with 
July  Ist  of  each  year.  For  each  license  sold, 
reglsteredt  and  accounted  for  by  any  person, 
excepting  a  fish  commissioner,  he  shall  be  al- 
lowed as  compensation  out  of  the  game  pres- 
ervation fund  10  pet  cent  of  tbe  amount  ac- 


counted fbr."  The  fttcts,  over  which  then  Ib 
no  serious  controrer^,  are  tbat  respondoit 
recelTed  for  tbe  issuance  of  these  Ucenses 
the  sum  of  (4,721.  The  whole  of  tUs  sum 
he  paid  Into  the  state  treasury  at  dlffertnt 
times,  in  accordance  with  the  law,  and  after 
su<^  payments  he  received  from  the  fish  and 
game  commission  the  10  per  centum  contem- 
plated by  tbe  statute,  which  moneys,  aggre- 
gating $472.10,  he  Insists  upon  his  right  to 
retain  as  bis  personal  property.  Tbe  legal 
question,  therefore,  is  whetlier,  under  the 
law,  tbe  county  clerk  is  so  entitled  to  retain 
it,  and,  subordinate  to  that  inquiry — one  not 
necessary  here  to  determine — ^whether,  If  the 
county  cderk  is  not  entitled  to  retain  It,  tbe 
money  belongs  In  tbe  treasury  of  tbe  county 
or  of  the  state.  Preliminarily  it  may  be  said 
that  no  question  is  here  Involred  of  an  in- 
crease of  salary  during  the  term  of  office  of 
an  incumbent,  for  the  term  which  respondent 
is  now  serving  commenced  nearly  two  years 
after  the  act  of  1909  was  passed. 

[1]  A  reading  of  the  license  act  of  1900  es- 
tablishes certain  facts  beyond  peradventure : 
First,  tbat  the  state  of  California  has  Im- 
posed an  additional  duty  upon  the  county 
clerks,  for  the  act  not  only  authorizes  them 
to  issue  the  licenses,  but  makes  it  tbelr  duty 
so  to  do  upon  application;  second,  that  this 
duty  Is  one  to  be  performed,  not  for  and  on 
behalf  of  the  county,  but  for  and  on  behalf 
of  the  state,  since  it  Is  a  state  license  which 
the  county  clerks  are  authorized  and  direct- 
ed to  issue,  and  since  by  section  6  of  the 
act  all  mon^s  collected  from  these  licenses 
shall  be  paid  Into  the  state  treasury ;  third, 
the  authority  to  issue  licenses  Is  limited  ab- 
solutely to  the  state  board  of  flsh  commis- 
sioners and  their  deputies,  and  county  clerks 
and  tbelr  deputies;  fourth,  tbat  the  state 
Legislature  set  forth  a  succinct  and  clearly 
devised  plan  whereby,  for  tbe  issuance  of 
such  licenses,  "any  person"  other  than  a  fish 
commissioner,  who  should  so  issue  them,  was 
allowed  "as  compensation"  10  i>er  cent,  of  tbe 
amount  of  the  license;  fifth,  since  the  au- 
thority to  issue  was  by  tbe  act  limited  to  offi- 
cials only,  namely,  state  flsh  commissioners 
and  county  clerks,  the  phrase  "any  person" 
seems  to  have  been  used  designedly,  for  oth- 
erwise "any  official"  would  have  been  the 
more  appropriate  language;  sixth,  that  the 
use  of  the  words  "any  person"  in  this  con- 
nection seems  clearly  to  Indicate  that  the 
Legislature  designed  to  differentiate  In  tbf^ 
matter  of  the  issuance  of  these  licenses  be- 
tween the  county  clerks  In  their  official  ca- 
pacity and  county  clerks  In  tbelr  private  ca- 
pacity; seventh,  that  tbe  clear  purpose  of 
this  differentiation  was  to  give  expression  to 
the  legislative  Intent  that  tbe  county  clerks, 
as  individuals,  should  be  entitled  to  retain 
this  10  per  centum  "as  compensation" ; 
eighth,  this  is  made  the  more  manifest  by 
reason  of  the  fact  that,  if  the  county  AerkA 


•For  otber  camp  see  mtaw  toplg  aaA  SfloUon  HUHBSR  in  OM.  Dls-  Jfc  Am.  Dig.  Key-No.  8«1m  ft  Rep'l  Indexes 
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ue  not  so  allowed  to  r^ln  tbla  U)  per  cent- 
nm  (since  tbe  fish  commissionen  are  In  ox- 
press  ternu  JSoibldden  to  retain  10,  it  xesnltB 
In  oooTlctlng  tbe  Legislatnre  of  a  very  mani- 
feat  absurdity  in  declarlDg  that  a  partlciilar 
class  ot  offloers  shall  be  allowed  to  retain  a 
commission,  which  very  class,  under  other 
laws  of  the  Legfslatare's  own  creation,  are 
forbidden  to  do  tUs  very  thing. 

These  facts,  we  say,  are  irreslstatle  from 
.a  reading  of  tbe  statute  Its^,  but  ner^the- 
less  they  are,  of  course,  not  oonclnslTO  upon 
the  question.  For  It  still  may  be  that  the 
Le^lature  has  passed  a  law  whose  intent 
may  be  plainly  seen,  but  whidi  intoit  may 
not  be  given  effect  because  of  the  prohibition 
of  the  Constitution  or  of  other  controlling 
statutes.  Such,  It  is  contended,  is  tbe  case 
here.  This  inhibition  upon  the  county  clerk's 
right  to  retain  these  fees,  It  Is  said.  Is  found 
in  the  language  of  sections  4235  and  4290  of 
the  Political  Code.  The  first  of  these  sec- 
tions fixes  tbe  salary  of  tbe-  county  clerk  of 
Sacramento  county.  The  second  declares 
that  "tbe  salaries  and  fees  provided  in  this 
title  shall  be  in  full  compensation  for  all 
services  of  every  kind  and  description  ren- 
dered by  the  officers  named  In  this  title,  ei- 
ther as  officers  or  ex  officio  officers,  their 
deputies  and  assistants,  unless  in  this  title 
otherwise  provided."  But  these  two  secttons, 
in  so  far  as  they  have  any  bearing  upon  the 
present  consideration,  are  precisely  the  same 
now  as  they  were  when  the  game  license 
act  was  adopted ;  and,  as  the  only  constitu- 
tional limitation  upon  tbe  L^islatnre  in  flx- 
,  Ing  the  compensation  of  officers  Is  a  prohibi- 
tion against  increasing  their  salary  or  emolu- 
ments during  the  term  for  which  the  officers 
are  elected  (Const  art  11,  S  8).  It  follows 
that  It  was  permissible  for  the  Legislature  to 
make  any  such  Increase  to  apply  to  future 
terms.  As  has  been  said,  such  Is  the  situa- 
tion here  presented.  Thus,  for  tbe  addition- 
al duties  Imposed  upon  county  clerks,  no  one 
would  question  the  right  of  the  Legislature 
to  say  that  their  salaries  should  be  increased 
in  a  fixed  sum,  and  no  objection  attaches  to 
the  method  of  compensation  by  fees  based 
upon  a  per  centum  of  the  amounts  recdved 
for  the  Issued  licenses. 

[2]  Were  this  all  of  tbe  auction,  there 
could  be  but  one  conclusion  drawn,  and  that 
in  favor  of  the  respondent's  right  to  the  re- 
tention of  the  mon^.  But  It  is  said  that 
■sections  4235  and  4200,  being  amended  In 
certain  particulars,  were  entirely  re-enacted 
by  the  Legislature  of  1911  (St  19U,  pp.  134, 
!^1),  and  that  such  re-enactment  should  be 
held  to  be  the  latest  expression  of  the  legis- 
lative view,  and  thus  to  forbid  the  retention 
of  the  moneys.  But  it  Is  conceded  that  the 
amendments,  touching  the  matter  under  con- 
sideration, made  absolutely  no  change  In  the 
sections  of  the  Code  as  they  previously  stood. 
In  other  words,  the  i^vislons  ot  the  law,  so 
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far  aa  seetloa  4290  Is  oimcemed,  are  idcna- 
cal,  and,  so  f)u  as  section  lass,  tbtf  wcte 
not  changed  In  any  material  reqieet  flie 
amendment  of  1811.  But  It  Is  said  that  sec- 
tion 4285  was  amended  two  days  after  the 
an^val  of  ibe  game  license  act  1^  increas- 
ing the  compensatlcm  and  nnmbtar  of  deputies 
of  the  county  clerks  In  tbe  class  of  coontles 
to  which  Sacramoito  bekoiged,  and  that  It 
must  be  concluded  from  this  that  this  in- 
crease was  designed  to  cover  the  added  serv- 
ice reQUlzed  In  the  Issuance  cl  taunting  U- 
oenses.  We  cannot,  bowevCT,  concur  with 
this  reasoning.  Section  423S  merely  fixes 
the  compensation  and  leaves  section  4290  to 
declare  what  additional  compensation  may 
be  received  and  what  is  forblddm.  More- 
over, so  to  find  an  inhibition  1^  Imi^caHm, 
and  so  to  construe  a  statute  amended  In  cer- 
tain particulars  as  having  been  wholly  re- 
enacted  as  of  the  date  of  the  amendment, 
is  to  do  violence  to  the  Code  and  all  canons 
of  construction.  The  Code  itself  (PoL  Code. 
S  325)  declares:  '*Where  a  section  or  part  of 
a  statute  la  amended,  tbe  statute  as  a  whole 
is  not  to  be  considered  as  having  been  re- 
pealed and  re-enacted  in  the  amoided  fOrm; 
but  the  portions  which  are  not  altered  are  to 
be  considered  as  having  been  the  law  from 
tbe  time  when  they  were  enacted."  For  tbe 
Interpretation  of  this  section,  as  well  as  for 
the  general  rules  of  construction,  it  Is  suffi- 
cient to  cite  C.  P.  R.  T.  Shackelford.  63  Cal. 
2^;  Swamp  Land,  etc.,  v.  Glide.  112  OaL 
90,  44  Pac.  451 ;  People  v.  Sutter  St  By.,  U7 
Cal.  604.  49  Pac.  736. 

The  ai^llcatlon  for  nuwdate  Is  tberefwe 
denied. 

We  concur:  HELVIN,  J.;  BHAW,  J.; 
SLOSS,  J. ;  AMGSUXyFTI,  J. 


(US  CaL  K) 
PEOPLE  T.  O'BBTAN.   (Or.  1,72Sl) 
(Supreme  Court  of  California.  March  B,  1913.) 

1.  HOKIOXDS  <i  166*}— BnDBHCB  —  BXUTIOH- 

BHIP  OF  PA.BTXB8. 

In  a  murder  trial,  the  prosecution  was 
properly  permitted  to  show  tb«  existence  of  a 
strike  by  a  labor  organiEation  ot  which  aoensed 
was  a  member,  and  that  decedent  was  a  ntn- 
unioQ  workman,  employed  by  a  company  against 
whom  the  strike  was  directed,  thougb  sucm  tes- 
timony should  be  limited  to  a  ceneral  diowins 
of  tbe  relations  of  tbe  parties. 

[Ed.  Note.— For  other  caaea,  sae  Homkide, 
Cent  Dig.  H  320-831;  DecTDSg.  |  ie6,») 

2.  Cbiminal  Law  (i  871*)— Evidbkob  or  Re- 
lated OFFENSES—ADinssiBiLrrr. 

Oenemlly  evidence  of  offenses  other  than 
the  one  for  which  accused  is  on  trial  is  not 
admissible ;  but  where  two  oS&uaa  are  part  of 
a  single  transaction,  every  element  of  aocosed's 
conduct  in  that  transaction  can  be  ahown  to 
illustrate  his  motive  and  intent  in  committio^ 
the  particular  act,  and  hence,  in  a  proeecntioa 
of  a  union  employ^  for<.kiUiag  a  nonanion  woA- 
man,  the  prosecution  was  properly  permitted  to 
show  an  assault  at  the  same  time  upon  a  non- 
union companion  of  decedent,  irtiere  tbe  evi- 
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donee  nirtatned  a  OieoTy  tbat  tlie  UHnr  the 
amnlt  wen  parte  of  one  attaiA  apoa  decedent 
and  his  coBpanton. 

[Ed.  Not&— For  other  caaea,  aea  Criminal 
Law.  Cent  DUr.  H  830-832rDee;  Dir.  t  871.*] 

3.  WiTNKBSXS  ^277*)  —  Oboss-EIxahihatioh 
or  Accuse  D— Scope. 

Under  Fen.  Code,  |  1323,  whioh  permltB 
criMw  emnilnation  of  aecueed  as  to  all  matters 
aboat  wbkb  be  was  examined  in  cbiet  it  was 
proper  in  a  trial  of  a  union  employ^  for  killing 
a  nonunion  workman,  wherein  accnsed  testified 
that  he  did  not  -intend  to  eboot  decedent,  to  ask 
Uin,  on  crow-eEaminatiCD,  as  to  hla  relation  to 
«  strike  which  inTOlvad  the  parties,  aa  to  his 
movements  on  the  night  of  the  bomidde,  etc. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  925,  979-«83;  Dec  Dig.  i  277.''] 

4.  WlTiraSSES  ^  380*)— DiPKACHMEMT— IlTCON- 

BISTIRT  Statkukhtb  bt  Accdbbd. 

If  <uia  aocased  of  murder  gave  sach  tasti- 

monr  on  croBS-easmination  as  supported  his 
direct  testimony  that  he  did  not  Intend  to  shoot 
decedent,  the  prosecution  was  not  bound  by  Us 
anawers  on  a  eross-ezaminaUon,  but  oonld  im- 
peach bim  by  proof  of  contradictoiT  statanenta 
made  at  other  times. 

^[Ed.  Note.— For  other  cases,  see  WltneBses, 
Cent  Dig.  II 1210-1219;  Dea  Dig.  |  880.  ™ 

fi.  CBiMinAi.  Law  ({  393*)— EIviderce— Coic- 

ptJUOBT  Sklf-Ikcbiuinatioiv. 

Under  Const  art  1,  |  IS,  wUch  provides 
that  no  one  ihaU  be  compelled  in  any  criminal 
case  to  testify  against  himself.  It  was  error  to 
permit  the  people  in  a  murder  trial  to  show 
accused's  testimony  befwe  the  grand  jury  be- 
fore which  be  was  taken  after  being  arrested 
on  suspicion,  without  being  intomeA  of  his  oon- 
Btitutional  right  to  decline  to  be  a  witness 
against  himself  or  that  his  statements  ml^t  be 
naed  against  him,  though  the  grand  jury  did  not 
return  an  indictment,  and  ttae  prosecution  was 
upon  Information. 

[Sd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  fi|  871-874;  Dea  Dig.  |  888w*) 

0.  Grihinal  hxw  (I  1180*)— Apfsal— Habh- 
usa  EaaoB— ADHxanoft  of  Evidbkoe. 
The  admission  of  snch  evidence  was  not 
ground  for  reversaL 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8215-3219,  3221,  3230 ;  Dec 
Dig.  S  1186.*] 

In  Bank.  Appeal  from  Snperlor  Court, 
San  Lnlg  Obispo  Conntr;  B.  B.  Unangst. 
Jndge. 

W.  J.  O'Biyan  was  convicted  of  murder  In 
tbe  first  de^«e,  and  be  appeals.  Affirmed 

A.  A  Campbell,  of  San  Lola  Obispo,  and 
George  AmwU,  of  San  FlranciBCO,  for  aj^l- 
lant  U.  8.  Webb,  <tf  San  Fiandsco,  for  the 
Peoi^e. 

SLOSS,  J.  The  defttidant,  convicted  of 
murder  of  the  first  degree  and  sentenced 
to  life  imprisonment,  aiq>ealB  from  the  Judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial. 

Tbe  appellant  does  not  question  the  snffi- 
clency  of  the  evidence  to  support  the  verdict, 
nor  does  lie  attack  tbe  Instructions  given  to 
tbe  jury.  The  only  errors  assigned  consist 
of  certain  rulings  admitting  evidence  over 
the  objection  of  the  defendant  A  brief  state- 
tmnt  of  the  case  presented  by  tbe  j^iAe  wlU 


suffice  for  the  understanding  of  tbe  points  so 
raised. 

Defendant  was  a  m«nber  of  a  labor  organ* 
Ixation  which  had  declared  a  strike  against 
certain  emiAoyetB,  Including  the  LleweUrn 
Iron  Works.  John  D.  AvUa,  the  deceased, 
and  one  Molina,  were  nonunloi^  workmen, 
and  were  woriilng  for  tbe  Llewellyn  Inm 
Works  In  the  construction  of  oU  tanks  near 
the  city  of  Ban  Luis  Obispo.  Early  in  the 
morning  of  December  17,  1010,  Avila  and 
Molina,  after  spending  the  preceding  evening 
in  the  city,  started  to  v^lk  back  to  th^ 
lodgings,  which  were  at  the  place  where  tbe 
tanks  were  being  erected.  After  they  had 
gone  some  distance,  th^  were  overtake  by 
the  d^endant,  who,  vrltli  two  compantons, 
was  following  tliem.  The  defendant  was 
armed  with  a  rerotrer.  Avila  drew  a  iristol. 
but  the  deltendant  came  up  to  talm,  and  seized 
him  by  the  wrist  of  bis  pistol  lund.  One  of 
tbe  moDt  with  O'Bryan  then  toeik  Avlla's  pis- 
tol from  him.  A  rimllar.  weapon  was  also 
taken  from  Mtdlna.  Avila  broke  away  from 
O'Bryan,  and  started  to  run  toward  the  city. 
O'Bryan  ordered  bim  to  stop,  and,  on  Avila 
disregarding  the  command,  fired.  Avila  eon- 
tlnned  to  run.  and  made  hbi  way  to  tbe  d^. 
It  appears,  bowerer,  that  ttae  bullet  tnm  de- 
foidant^  revcdver  bad  passed  ttaroi%b  bla 
body,  and  In  conseqnenee  of  tbe  wound  so 
received  be  died  during  Oie  following  nlgbt 
O'Biyan  did  not  porsne  bim,  bnt  tnmed  to 
Molina,  and,  after  aaklng  bim  questions  re- 
garding his  and  Avlla's  emptoymoit,  strwA 
bim.  Molina  thai  ran  away  and  made  bis 
escape^ 

While  it  was  not  expressly  admitted  tbat 
tbe  ahot  fired  Iv  O'Bryan  bad  caused  Avlla's 
deatSk.  there  was  no  real  controversy  over 
this  point  The  defendantfa  contention  was 
tbat  be  had  fired  for  tbe  purpose  merely  of 
frlghtmlng  AvUa,  and  without  any  intention 
of  bitting  him.  It  la  apparent,  therefore, 
that  the  intent  pt  the  defmdant  became  the 
paramount  Issue,  and  that  any  competent 
testimony  tending  to  show  a  motive  on  hla 
part  for  tbe  killing  or  injuring  of  AvUa,  or 
to  throw  light  on  tbe  ptirpose  leading  htm 
to  fire  the  fatal  shot  was  r^evant  and  proper. 

[1]  It  cannot  be  doubted  tbat  tbe  iwosecu- 
tlon  was  entirely  within  its  rights  In  proving 
tbe  existence  of  tbe  strike,  the  connection  of 
the  defoidant  with  the  organization  conduct- 
ing the  strike,  and  the  employment  of  Avila 
as  a  nonunion  workman  by  tbe  Llewellyn 
Iron  Works,  one  of  the  employers  against 
whom  the  strike  was  directed.  This  was 
evidence  tending  very  directly  to  show  a 
motive  on  O'Bryan's  part  for  attacking  Avila. 
People  V.  Grow,  16  Cal.  App.  147,  116  Pac. 
868;  People  v.  DonneUy,  143  CaL  394,  77  Pac 
177;  People  v.  Boeder,  150  Cal.  12,  87  Pac. 
1016L  It  may  be  observed,  however,  that 
testimony  of  this  character  should  be  limited 
to  a  general  showing  at  tbe  relations  of  the 
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parties.  People  t.  nuHnson,  92  CaL  606, 612, 
28  Fftc  689;  People  t.  Colvin.  118  Gal.  349, 
60  Fac.  539.  PerbapB  tlie  district  attorn^ 
was  pennltted.  In  this  case,  to  sliow  witb  too 
great  detail  tlie  actlTitles  of  tbe  defoidant 
on  bebalf  of  the  union.  At  tlie  same  time 
we  cannot  see  that  anything  snbstantiaUy 
inrejndlcial  to  the  defendant  was  elicited  In 
consequence  of  the  widening  of  the  range  of 
Inquiry. 

[I]  Tbete  was  no  raror  In  permitting  the 
people  to  pioTe  the  assatdt  npoa  HoUna,  fol- 
lowing the  firing  of  the  shot  that  killed  ArUa. 
The  general  rule  is,  of  course  tliat  eriduice 
of  offenses  other  than  the  one  tot  which  the 
defendant  is  on  trial  is  not  adniis8ibl&  But, 
where  the  two  offenses  are  part  ttf  a  single 
transaction,  "evny  element  of  defendant's 
conduct  in  that  transaction  conld  be  shown 
to  the  jury  for  the  purpose  of  illustrating 
his  motive  and  Intent  in  committing  the  act 
which  was  the  basis  of  the  charge  against 
him."  People  t.  Manasse,  153  Cal.  10.  94 
Pac.  92;  People  v.  Walters,  98  Cal.  141,  32 
Pac.  864;  Pe<H>le  t.  Craig,  111  Cal.  468,  44 
Pac.  186;  People  v.  Teixelra,  123  Cal.  298, 
55  Pac.  988;  People  t.  Suesser,  142  Cal.  363, 
75  Pac.  1093.  It  was  the  theory  of  the  pros- 
ecution— and  the  theory  was  entirely  reason- 
able under  the  evidence — that  tbe  shooting 
of  Avila  and  the  assault  on  Molina  were 
parts  of  one  attack  upon  the  two,  perpetrated 
in  pursuance  of  *  a  single  scheme  to  terrorize 
or  Injure  them  because  they  were  working 
for  the  Llewellyn  Iron  Works.  Whatever 
was  done  in  the  course  of  that  attack  was 
proper  as  throwing  light  on  the  motive  and 
Intent  of  O'Bryan  and  bis  companions. 

The  defendant  took  tbe  stand  as  a  witness 
In  his  own  behalf.  His  testimony,  on  direct 
examination,  was,  In  effect,  that  he  saw  Mol- 
ina and  Avila  on  tbe  night  of  tbe  shooting; 
that  he  had  never  seen  tbem  before;  tliat  he 
shot  bis  gun;  that  be  did  not  shoot  at  or  aim 
at  Avila,  and  did  not  intend  to  kill  him.  His 
purpose,  be  testified,  ms  to  scare  Avila,  and 
to  make  him  stop. 

[3, 4]  Tbe  cross-examination  of  tbe  defend- 
ant was  extended,  but,  with  an  exception  to 
which  we  shall  recur,  we  cannot  see  that  it 
exceeded  the  proper  limits  of  cross-examina- 
tion. By  asserting  that  he  had  not  intended 
to  shoot  Avila,  tbe  defendant  opened  the  door 
to  any  questions  so  framed  as  to  elidt  an- 
swera  which  might  tend  to  show  that  he  had 
in  fact  entertained  and  acted  upon  the  pur- 
pose of  killing  or  injuring  Avila.  In  seeking 
to  obtain  answers  wbtcb  would  support  tbe 
claim  tbat  the  defendant  was  actuated  by 
a  motive  of  hostility  to  Avila,  tbe  prosecution 
did  not  go  beyond  tbe  bounds  defined  in  sec- 
tion 132:1  of  the  Penal  Code,  which  permits 
a  defendant  offering  himself  as  a  witness  to 
be  cross-examined  "as  to  all  matters  about 
which  he  was  examined  in  chief."  In  so  far 
as  tbe  cross-examination  touched  upon  (XBry- 
an's  relation  to  the  strike  as  an  "oi^nlzer" 
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tog  tbe  union,  It  Is  apparent  flrom  witmt  we 
have  already  said,  that  tbe  qaeBtionB  Iwd  a 
proves  bearing  upon  his  mottve  and  Intent 
Zt  was  entire  permissible,  too,  for  tU,  pnt- 
ecntlon  to  go  Into  tbe  defendant's  moTanentB 
on  tbB  night  of  Hie  faomlcide^  and  to  draw  ont 
his  statonent  of  the  occunenoes  l«adli«  up 
to  the  shooting.  If,  In  any  of  bis  answos, 
be  testified  In  such  manner  as  to  Imd  sop- 
port  to  bis  declaration  made  on  direct  exam- 
inatim,  that  he  had  oat  Intraded  to  sboot 
the  deceased,  the  ^vseeation  was  not  bound 
by  such  answers,  but  bad  the  right  to  Im- 
peach blm  by  proof  of  contradlctorr  state- 
ments made  at  other  times.  SMdoiee  direct- 
ed to  this  end  did  not  violate  ttie  rule  pro- 
biblttng  impeacbment  on  matters  *^llataal 
and  irrelevant  to  tbe  lasne."  Witturat  dis- 
cussing in  detail  tbe  varlons  questions  asked 
of  defendant  in  tbe  course  of  a  somewhat 
protracted  cross-examination,  we  may  say 
tbat  the  rulings  of  the  court  In  this  regard 
were.  In  tbe  main,  correct,  and  that  any 
rors  that  may  have  beak  committed  were  of 
trivial  Import 

[fi]  On  the  day  of  tbe  shooting,  Decemb« 
18tb,  tbe  defendant  was  arrested  on  susiddcHi 
of  bdng  concerned  in  the  killing  of  Avila,  and 
was  held  in  custody  In  tbe  county  jalL  No 
formal  charge  bad  been  made  against  liim 
wikea  on  the  28th  of  December  he  was,  by 
the  sheriff,  teken  before  the  grand  jnry 
wlilch  was  investigating  tbe  homldd^  and 
was  sworn  and  questioned  concerning  tais 
actions  before  and  at  the  time  of  tbe  sboot- 
biig.  He  was  not  informed  of  bis  constitn- 
tional  right  to  decline  to  lie  a  witness  against 
himself,  nor  was  he  warned  tbat  bis  state- 
ments might  be  used  against  him.  In  re- 
sponse to  the  examination  of  tbe  district  at- 
torney, he  made  to  the  grand  jnry  a  num- 
ber of  statements.  These  statements  did  uot 
amount  to  a  confession,  but  were  admissible 
In  evidence  against  the  defendant  as  decla- 
rations against  Interest,  unless  proof  of  tbem 
was  rendered  Incompetent  by  the  manner  In 
which  they  had  been  obtained. 

Over  the  objection  of  the  defendant,  the 
people  were  allowed  to  show  the  questions 
thus  asked  of  O'Bryan  before  the  grand  Jnry 
and  his  answers  thereto.  This  testimony 
should  not  have  been  admitted.  The  course 
pursued  was  in  violation  of  tbe  constitution- 
al right  of  every  person  not  to  "be  com- 
pelled, in  any  criminal  case,  to  be  a  witness 
against  himself."  Const  Cal,  art  1,  |  13. 
Tbe  defendant  could  not,  of  «>urBe,  have 
been  called  and  required  to  testi^  against 
himself  at  tbe  triaL  The  guaranty  agaln^ 
being  so  compelled  would  be  of  little  value 
if  the  same  result  could  be  attained  by  the 
indirect  method  of  compelling  blm  to  testify 
at  some  antecedent  step  of  the  proceedings 
against  blm,  and  then  offering  In  evidence 
bis  statements  so  extracted.  We  do  sot 
mean  to  suggest  that  twder  no  drcumstancea 
can  testimony  gtvea  by  a  perstm  before  a 
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grand  jury  be  glron  In  evidence  in  a  sab- 
sequent  trial  of  a  criminal  charge  against 
him.  The  Constitntlon  protects  a  peraon 
from  being  compelled  to  be  a  witness  against 
himself.  If,  at  the  time  be  appears,  no  ac- 
cusation, formal  or  Informal,  has  been  made 
against  him,  be  4oee  not  In  testifying  be- 
come a  witness  against  himself.  Or  If,  even 
though  charged  with  crime,  be  voluntarily 
gives  evidepce  against  himself,  his  rights  are 
not  Infringed  by  the  use  of  such  evidence 
thereafter.  These  distinctions  are  welt  il- 
lustrated by  a  series  of  New  York  cases 
(Hendrlckson  v.  People,  10  N.  Y.  13,  61  Am. 
Dee.  721 ;  People  v.  McMahon,  16  N.  Y.  384; 
Teachout  v.  People,  41  N.  Y.  7;  People  v. 
Singer,  18  Abb.  N.  C.  (N.  Y)  96 ;  People  v. 
Mondon,  103  N.  Y.  211,  8  N.  El  496,  57  Am. 
Hep.  709 ;  People  v.  Chapleau,  121  N.  Y.  267, 
24  N.  EL  469),  the  result  of  which  is  sum- 
med up  In  People  v.  Molineux,  168  N.  Y. 
331,  61  N.  R  308,  62  L.  R,  A.  193,  In  these 
words:  "When  a  person  testified  at  an  In- 
quest as  an  accused  or  arrested  party.  Bis 
testimony  cannot  be  used  against  him  upon  a 
subsequent  trial  of  an  indictment  growing  out 
of  the  Inquest,  unless  bis  testimony  has  been 
voluntarily  given  after  he  has  been  fully  ad- 
vised of  his  rights  and  has  been  given  an 
opportunity  to  avail  himself  of  them."  Here 
the  defendant  when  brought  before  the  grand 
Jury  was  in  custody  under  an  accusation  of 
guilt  of  the  crime  under  investigation.  Tak- 
en into  the  presence  of  that  body  by  the 
sheriff,  Bwom  and  examined  without  the  aid 
of  counsel,  and  without  any  instruction  as 
to  his  rights,  it  cannot  be  said  that  his  sub- 
mission to  the  Interrogation  was  In  any  fair 
Reuse  voluntary.  The  great  preponderance  of 
authority  Is  that  testimony  so  given  by  a 
defendant  Is  not  to  be  used  against  him.  U. 
S.  V.  Kimball  (O.  O.)  117  Fed.  156,  163; 
Boone  V.  People,  148  111.  440,  86  N.  E.  99; 
State  V.  Clifford,  86  Iowa,  550,  53  N.  W.  299. 
41  Am.  8t  Rep.  518;  State  v.  Proiseth,  16 
Minn.  296  (611.  260). 

Of  the  cases  dted  to  su^Mrt  the  admis- 
sion of  this  testimony,  the  only  one  which 
need  be  noticed  is  People  v.  Sexton,  132  Cal. 
37,  64  Pac.  107,  in  which  this  court  used  the 
following  language:  "Defendant's  state- 
ments, whether  made  in  the  grand  jnry  room, 
At  the  trial,  or  extrajudicially,  may  be  used 
against  him,  and  we  see  no  error  in  their 
admission  here."  The  report  of  the  decision 
does  not  disclose  the  conditions  under  whi<^ 
the  defendant  In  the  Sexton  Case  testified 
before  the  grand  Jury.  It  may  well  be  as- 
sumed that  no  accusation  had  been  made 
against  Sexton,  or  that  he  gave  his  testi- 
mony voluntarily,  with  full  knowledge  of 
his  right  to  remain  silent.  In  either  of 
these  events  bis  declarations  were  properly 
admitted  In  evidence  at  the  trial.  At  any 
rate,  we  cannot  regard  the  case  as  an  au- 
thority requiring  us  to  hold  that  the  state 
may  give  in  evidence  against  a  defendant 
•Ghazgecl  ffltK  a  cclmiiial;  ofloiae  tpsttmony 


which  he,  while  accused  of  the  same  offenae, 
was  compelled  to  give  befon  a  grand  Jury 

Investigating  such  offense. 

We  attach  no  importance  whatever  to  tlie 
circumstance  that  the  grand  jury  did  not  re- 
turn an  Indictment,  and  that  the  defendant 
was  In  fact  tried  upon  an  Information. 
Granting  that  the  testimony  given  by  him 
before  the  grand  Jury  could  not  be  used 
against  him  on  the  trial  of  an  indictment 
found  by  that  body,  it  would  be  manifestly 
unfair  to  hold  tluit  the  constitutional  right 
was  lost  because  the  district  attorney  elected 
to  proceed  by  information  rather  than  Indict- 
ment. To  so  hold  would  give  sanction  to  a 
device  which  might  readily  be  used  for  the 
purpose  of  accomplishing  by  evasion  what 
could  not  be  done  directly.  For  like  rea- 
sons. It  was  Improper  to  permit  the  district 
attorney,  on  cross-examination  of  the  defend- 
ant, to  question  him  concerning  other  state- 
ments similarly  made  by  him  bef&ra  the 
grand  Jury. 

[8]  But,  conceding  that  error  vras  com- 
mitted in  the  admission  of  this  testimony, 
there  sUU  remains  the  question  whether  the 
character  and  effect  of  the  error  were  such 
as  to  require  a  reversal  This  question  must 
be  answered  with  due  regard  to  the  terms 
of  section  4^  of  article  6,  added  to  the  Con- 
stitution by  amendment  adopted  In  1911. 
Section  4%  reads  as  follows:  "No  Judgment 
shall  be  set  aside,  or  new  trial  granted  in 
any  criminal  case  on  the  ground  of  misdi- 
rection of  the  Jury  or  the  improper  admis- 
sion or  rejection  of  evidence,  or  for  error 
iff  any  matter  of  pleading  or  procedure,  un- 
less, after  an  examination  of  the  entire  cause 
including  the  evidence,  the  court  shall  be 
of  the  opinion  that  the  error  complained  of 
has  resulted  In  a  miscarriage  of  Justtce." 
The  general  purpose  of  the  amendment  Is 
plain.  Inasmuch  as  under  the  pre-existing 
provisions  of  the  Constitution  the  jurisdic- 
tion of  the  Supreme  Court  and  of  the  Dis- 
trict Courts  of  Appeal  was  limited  in  crim- 
inal cases  "to  questions  of  law  alone"  (Const, 
art  6,  }  4),  it  was  Incumbent  upon  these 
courts  to  reverse  any  judgment  of  conviction 
based  upon  proceedings  which  were  affected 
in  any  degree  by  substantial  error  of  law. 
Where,  however,  the  error  comi^ained  of  was 
trivial,  or  the  record  showed  that  no  prej- 
udice to  a  substantial  right  could  have  re- 
sulted therefrom  to  the  d^radant,  it  has  al- 
ways, even  before  the  amendment,  been  the 
practice  to  disregard  the  error.  Pen.  Code, 
i  1258.  But  where  neither  of  these  condi- 
tions existed,  and  the  error  was  one  which 
ml^t  or  might  not  have  turned  the  scale 
against  the  d^endant,  the  limitation  of  the 
appellate  jurisdiction  to  questions  of  law 
precluded  the  reviewing  courts  from  w^gh- 
Ing  the  evidence  for  the  purpose  of  forming 
an  opinion  whether  the  error  had  or  had  not 
in  fact  worked  injury.  Having  no  jurisdle- 
tlon  in  matters  of  fact,  the  court  in  Which 
the  amwal  waa  pending  warn  :boiind  to.  apply 
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the  doctrine  that  prejudice  was  presamed  to 
follow  from  snbBtantlal  error. 

In  not  a  few  Instances  this  llndtatlon  npon 
the  power  of  courts  produced  results  which 
were  unsatisfactory  and  which  seemed  to 
hamper  the  state  In  its  efforts  for  a  prompt 
and  effective  enforcement  of  the  prohibitions 
and  p^ialltles  of  its  penal  laws.  It  some- 
times became  necessary  for  the  Courts  of 
Appeal  and  for  this  court  to  grant  new  trials 
to  defendants  on  account  of  technical  errors 
or  omissions,  even  though  a  review  of  the 
evidence,  If  such  review  could  legally  have 
been  undertaken,  would  have  shown  that  the 
guilt  of  the  accused  had  been  established  be- 
yond question  and  by  means  of  a  procedure 
which  was  substantially  fair  and  just.  It 
was  to  avoid  the  necessity  for  such  results 
that  the  amendment  in  question  was  propos- 
ed and  adopted.  By  the  new  constitutional 
provision  the  appellate  courts  are  empowered 
to  examine  "the  entire  case,  Including  the 
evidence,"  and  are  required  to  affirm  the 
judgment,  notwithstanding  error,  If  error  has 
not  resulted  "la  a  miscarriage  of  Justice." 
What,  then,  Is  a  miscarriage  of  Justice?  The 
phrase  is  a  general  one,  and  has  not  as  yet 
acquired  a  precise  meaning.  We  find  it  In 
the  Bnglish  Criminal  Appeal  Act  of  1907  (St 
7  E}dw.  VII,  c.  23),  section  4  of  which  con- 
tains this  language:  "Provided  that  the 
court  may,  notwithstanding  they  are  of  opin- 
ion tbat  the  point  raised  on  the  appeal  might 
be  decided  in  flavor  of  the  appellant,  dismiss 
the  an>^  it  Oiey  consider  that  no  substan- 
tial miscarriage  of  justice  has  actually  oc- 
carred."  TbB  Coxirt  at  Criminal  Af^eal 
created  by  this  act  has  had  frequrat  occaBi<Hi 
to  ccmalder  whethtt  a  given  error  has  result- 
ed In  a  miscarriage  ot  Jnatice.  In  the  case 
of  Peter  Meyer,  1  Criminal  i^qpeal  Cases, 
10,  12,  the  Lord  Chief  Justice  said  that  the 
provision  "enables  ttie  court  to  go  behind 
tedmlcal  alipa  and  do  substantial  Justice." 
We  hare  no  doubt  that  In  a  general  way  this 
fairly  states  the  purpose  of  our  own  constitu- 
tional provision.  It  does  not,  however,  afford 
an  aU-embracIng  test  or  d^nltltm  tea  deter- 
mining Just  what  will  constitute  a  miscar- 
riage of  Justice.  In  the  caae  of  Cohen  and 
Bateman.  2  Crlm.  App.  Gas.  197-207,  Chan- 
ueU,  J.,  referring  to  section  4  of  the  GHm- 
Inal  Appeal  Act,  used  this  language:  'TThts 
section  has  been  considered  in  almost  all  the 
cases  which  have  come  before  this  court,  but 
these  i»recedaitB  are  of  little  use  In  snbse- 
quoit  cases  because  ot  the  varying  circum- 
stances ct  ea<^  particular  case."  The  same 
may  be  said  of  our  constitutional  provision. 
It  Is  as  difficult  to  frame  a  definition  of 
"miscarriage  of  Justice"  which  shall  be  "at 
once  p^i^lcuoua,  comprehensive  and  satis- 
factory" as  it  has  been  to  thus  define  the 
term  "due  process  of  law**  of  which  Mr.  Jus- 
tice Miller  said,  In  Davidson  v.  New  Orleans, 
^.  8.  97,  104  (24  L.  Dd.  «16):  "There  Is 
n  in  the  aaeertalnlng  of  the  intuit  and 


application  of  sudi  an  Important  phrase  In 
the  federal  OonsUtution,  by  the  gradual  pro- 
cess of  Judicial  Inclusfon  and  excIusloD,  as 
the  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  bwA  dedslons 
may  be  founded."  This  much,  however,  we 
think  may  be  safely  said.  Section  4^ 
article  6  of  our  Constitution  must  be  given 
at  least  the  effect  of  abrogating  the  old  rule 
that  iwejudlce  is  presumed  from  any  error 
of  law.  Where  error  Is  shown,  it  is  the  duty 
of  the  court  to  examine  the  evidence  and  as- 
certain from  such  examination  whether  the 
error  did  or  did  not  in  fact  work  any  IdJutt. 
The  mere  fact  of  error  does  not  make  out 
a  prima  fade  case  for  reversal  which  must 
be  overcome  by  a  clear  showing  that  no  In- 
jury could  have  resulted. 

On  the  other  hand,  we  do  not  understand 
that  the  amendment  in  question  was  designed 
to  repeal  or  abrogate  the  guaranties  accorded 
persons  accused  of  crime  by  other  iparts  of 
the  same  Constitution  or  to  overthrow  all 
statutory  rules  of  procedure  and  evidence  in 
criminal  cases.  When  we  speak  of  admin- 
istering "Justice"  In  criminal  cases,  under 
the  English  or  American  system  of  proced- 
ure, we  mean  something  more  than  nmely 
ascertaining  whether  an  accused  Is  or  is  not 
guilty.  It  la  an  essential  part  of  Justice  that 
the  question  of  guilt  or  Innocence  shall  be 
determined  by  an  orderly  legal  procedure, 
in  which  the  substantial  rights  belonging  to 
defendants  shall  be  respected.  For  examide, 
if  a  court  should  undertake  to  dear  to  a  de- 
fraidant  charged  with  a  felony  the  right  of 
trial  by  Jury,  and  aftw  a  bearing  of  the  ev^ 
drace  render  a  Judgment  of  omiTlction.  It 
cannot  be  doubted  that  sndi  Judgmoit  slurald 
be  set  aside  even  though  there  bad  been  the 
clearest  proof  of  guUt  Or,  if  a  defendant, 
after  having  been  once  acquitted,  should  be 
again  bnni^t  to  trial  and  thoenpon  con- 
victed, in  disregard  of  bis  plea  that  he  bad 
been  once  In  Jeopardy,  It  woold  hardly  be 
suggested  that,  t)ecau8e  he  was  in  fact  gnUty. 
no  "miscarriage  cl  Justice"  bad  oocnrred. 

But  It  does  not  fbllow  that  evarjr  invasion 
of  even  a  oonstitntional  rij^t  neceaaarily  m- 
quires  a  rerersaL  It  may  wdl  be  that  the 
court,  after  examining  the  "oitire  cause  In- 
cluding the  evidmce,"  is  of  the  <^inloD  ttiat 
the  error  annplalned  ot,  whatever  its  char- 
acter, has  not  resulted  in  a  miscarriage  of 
Justice.  The  mere  fact  that  the  assignment 
of  error  Is  based  upon  a  prorision  of  the  Ooo- 
sUtution  Is  not  conclusive.  The  final  test 
Is  the  opinion  of  the  appellate  court  upon  tbe 
result  of  the  error.  No  doubt  this  view  re- 
quires the  court,  to  some  extent,  to  weigh 
the  evidence,  and  form  Conduslons  upon  its 
weight — a  function  which,  heretofore,  has 
been  reserved  for  the  Jury.  But  it  cannot  be 
doubted  that  the  legislators,  in  proposing  the 
amendment,  and  the  electors,  in  adopting  it 
Intended  to  put  upon  the  courts  the  perftmn- 
aaes  of  Just  that  tonctioa.  Ws  an  not  ssb- 
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stltaced  for  tbe  jury.  We  an  not  to  det»- 
mlne,  as  an  orlilnal  inquiry,  the  qneetlm  of 
the  defendant's  guilt  or  hmocoice.  Bat, 
wh«re  the  jury  has  found  him  gnilty,  we 
most,  npon  a  review  of  the  entire  record, 
decide  whether,  In  onr  ^ndgmoit,  any  error 
committed  has  led  to  the  verdict  which  was 
reached.  If  It  appears  to  our  aatlsftictlon 
that  the  result  was  just,  and  that  it  wonid 
have  been  reached  If  the  error  had  not  been 
committed,  a  new  trial  la  not  to  be  ordered. 

The  application  of  these  Tlews  requires  an 
affirmance  of  the  judgment  and  order  under 
review,  notwithstanding  onr  condusLon,  as 
already  stated,  that  the  statements  of  the 
appellant  to  the  grand  jnry  should  not  have 
4>een  allowed  to  go  to  the  jury.  These  state- 
ments were  to  the  effect  that  the  defendant 
had  joined  the  union  at  Coallnga  in  Aognst; 
that  be  had  quit  work  on  account  of  the 
strike,  and  thereafter  had  drawn  strike  bene- 
fits of  $7  a  week ;  that,  after  coming  to  Ban 
liiila  Obispo,  be  bad  acted  as  captain  of  the 
organizers;  that  be  went  out  to  see  that  the 
organizers  were  doing  tbelr  duty,  which  was 
to  get  taie  men  working  at  the  Tank  rarm  to 
Join  the  union,  If  possible.  These  dedara- 
tUms  were  Introduced  as  a  part  of  tlie  Poo- 
le's case  In  chief.  Every  material  matter 
corered  by  tbem  was  shown  to  the  jnry  by 
other  evidence^  which  was  oonoededly  admis- 
sible, and  the  truth  of  which  was  not  con- 
tradteted.  AnMmg  other  things,  It  was  prov- 
en that  svbstantlally  the  same  statements 
had  been  made  by  the  defendant  In  Inter- 
views with  the  district  attorney.  In  his 
testimony  at  the  trial.  In  response  to  proper 
cross-examinBtlon,  he  again  reiterated  the 
aubetance  of  these  declarations.  In  this  state 
of  the  record  we  should  certainly  not  be  jus- 
tified in  forming  or  expressing  the  opinion 
that  the  admission  of  this  testimony  bad  re- 
sulted in  a  miscarriage  of  justice. 

As  we  have  already  stated,  O'Bryan  was 
cross-examined  r^ardli^  other  statements 
made  to  the  grand  jury,  and  such  statements 
were  Introduced  in  'evidence  on  rebuttal 
Nothing  of  any  consequence  was  devel(^>ed 
In  this  way.  with  the  exception  of  testimony 
of  the  defendant's  statement  that  he  had, 
before  going  down  the  road  on  the  night  of 
the  shooting,  obtained  a  loaded  pistol  from 
the  union  headquarters.  The  only  impor- 
tance of  this  declaration  was  that  it  differed 
!from  his  testimony  at  the  trial,  In  which  he 
stated  that  he  did  not  know,  when  he  got 
the  pistol  or  when  he  came  up  to  Avtla  and 
Molina,  whether  or  not  the  pistol  was  loaded. 
In  view  of  the  testimony  regarding  defend- 
ant's conduct,  Inclndlnc  his  own  admissions 
before  and  at  the  trial,  this  statemoit  was 
■o  imiwobable  that  we  cannot,  wlfhont  re- 
flecting upon  the  common  sense  of  the  jury, 
assume  that  credence  could  have  been  ^veh 
to  it  Any  talr-minded  man  must  have  be- 
liered  that  aBryan  knew  that  bis  pl8t<d  was 


loaded,  and  the  admission  of  his  own  d^dar- 
atlon  to  that  effect  was  not;  thwefore,  an 
error  tor  which,  undra  the  constltatlonal 
provision  above  qiutod,  a  new  trial  should 

be  granted. 

The  offense  with  which  the  appellant  was 
charged  was  committed  prior  to  the  adoption 
of  section  4%  of  article  6.  But  the  amend- 
m^t,  under  the  construction  which  we  have 
given  to  It  is  not  obnoxious  to  the  provision 
of  the  federal  Oonstltutlon  against  ex  post 
facto  laws.  It  does  not  affect  the  crime  with 
which  the  defendant  was  charged,  "the  pun- 
ishment prescribed  therefor,  or  the  quantity 
or  d^ee  of  proof  necessary  to  establish  his 
guilt"  MaUett  v.  North  Carolina.  181  U.  8. 
688,  21  Sup.  Gt  730,  45  L.  Bd.  lOlS.  It  mere- 
ly alters  the  rules  for  the  disposition  of  an 
appeal  after  trlaL  There  can  be  no  consti- 
tutional objection  to  an  aiactment  whldi, 
while  it  preserves  to  a  defendant  all  the  sub- 
stantial safeguards  in  force  at  the  time  of 
the  commission  of  the  act  charged,  merely 
provides  that  formal  or  tedinical  ^rors, 
which  have  not  brought  about  an  unjust  re- 
sult shall  not  be  ground  for  a  reversal.  Jao- 
qnlns  v.  Commonwealth,  9  Cush.  (Mass.) '279. 
There  Is  no  vested  right  to  have  a  judgment 
set  aside  for  errors  which  have  not  affected 
the  real  merits  of  the  cause.  Such  changes 
as  the  one  under  ocmslderatlcm  are  permissi- 
ble on  the  ground  that  they  go  merely  to 
matters  of  remedy  or  procedure  In  the  case 
last  cited  the  court  applied  to  past  Jadgments 
a  statute  providing  that,  where  a  criminal 
judgment  Is  reversed  upon  writ  of  error  on 
account  of  error  tn  the  sentence,  the  court 
may  render  such  judgment  as  shonld  have 
been  rendered,  or  may  remand  the  case  for 
that  purpose.  '  Shaw,  0.  J.,  delivering'  the 
opinion  of  the  court  used  the  following  lan- 
guage, which  Is  very  appropriate  here:  "It 
was  competent  for  the  I^eglslature  to  take 
away  writs  of  error  altog^her  In  cases 
where  the  irregularities  are  formal  and  tech' 
nlcal  only,  and  to  provide  that  no  judgment 
shonld  be  reversed  for  such  cause."  Simi- 
larly, In  Mallett  v.  North  Carolina,  supra,  the 
Supreme  Court  of  the  United  States  upheld, 
as  applied  to  past  offenses,  a  statute  which 
gave  to  the  prosecution  an  appeal  where 
none  had  before  been  allowed. 

The  judgment  and  the  order  denying  a  new 
trial  are  afflnned. 

We  concur :  ANOEUjOTTI,  J. ;  SHAW,  J. 

IX){tI<}AN,  3.  (ooicnrring).  I  concur  In 
the  judgment  and  order  of  afflrmanoe  in  this 
case  and  In  Qa  views  expressed  by  Mr.  Jus- 
tice SLOSS  in  the  fyxeeg^tng  opinion,  except 
as  to  the  construction  of  section  4H  of  article 
6  (tf  the  Oonatltutlon  and  its  application  un- 
der the  evidoice.  I  am  of  Uie  opinion  that 
neither  the  constmctlim  nor  am^lcation  of 
this  sectton  is  necessarily  involved  in  the  dis- 
position of  tiilfl  appeal,  and  therefore  the  dla- 
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cosalim  upon  It  Is  otAtet  and  tbe  scope  of 
this  section  may  be  better  left  until  the  ques- 
tion la  squarely  presented.  It  was,  as  point- 
ed oat  In  tbe  oidnlon,  error  for  tbe  court  to 
bare  admitted  In  evidence  on  bebalf  of  the 
state  tbe  statements  made  by  tbe  defaidaut 
before  tbe  grand  Jury.  Tbls  was  in  violation 
of  tbe  constitutional  rlgbt  of  tbe  defendant 
not  to  "be  compelled  In  any  criminal  case  to 
be  a  witness  against  blmaett"  If  tbe  de> 
fendant  bad  not  snbsequeoitly  become  a  wit- 
ness on  ttie  trial  in  his  own  behalf  but  bad 
stood  sqnardy  upon  the  error  of  tbe  court  In 
permitting  evidence  at  those  statements,  I 
am  not  pr^red  just  now  to  say  that  against 
this  vlt^tlon  of  a  constitutional  right  tbe 
section  of  tbe  Oomitltntlon  could  be  Interpos- 
ed. But  bere  the  defei^nt  did  not  stand 
upon  tbe  error.  He  became  subsequent  to  its 
admktsion  a  witness  In  bis  own  behalf  and 
gave  tMtimony  In  cbt^  npon  such  matters  as 
warranted  the  district  attorney  upon  cross- 
examination  in  covering  all  the  matters  eon- 
cernlng  which  he  bad  made  statemmta  be* 
tare  the  grand  Jury.  This  district  attorney 
was  Justified  in  cross-examining  him  as  to 
all  these  matters,  and  tbe  testimony  of  the 
defendant  reBpecting  tbem  was  substantially 
a  reiteration  of  the  statements  be  had  made 
before  the  grand  jury.  Thla  being  true, 
whatever  error  was  committed  by  tbe  court 
In  tbe  first  Instailce  was  cured  by  tbls  sub- 
sequently properly  elicited  testimony  cover- 
ing the  same  matters.  The  original  prejudi- 
cial character  as  error  was  obviated  by  this 
subseqneut  confirmatory  evidence  of  tbe  de- 
fendant, and  under  tbe  general  rule  which 
has  always  obtained  here  the  error  became 
harmless,  and  could  not  be  successfully  in- 
voked by  defendant  to  obtain  a  reversal. 
This  being  the  general  rule  applied  before 
the  constitutional  amendment  referred  to 
was  made,  It  Is  as  directly  applicable  now 
since  tbe  amendment,  and  the  assignment  of 
the  ruling  as  error  was  without  merit  by 
virtue  of  the  general  rule,  and  In  my  opinion, 
therefore.  It  is  lumeceasary  obiter  to  construe 
or  apply  the  amendment  In  disposing  of  this 
alleged  error.  The  general  rule  to  wliich  we 
have  thus  referred  is  one  to  which  this 
court  long  since  has  given  succinct  utterance. 
Thus  In  People  v.  Brotherton,  47  Cal.  388, 
404,  where  the  question  before  this  court  was 
the  ruling  of  the  trial  court  upon  a  matter 
of  evidence  it  Is  said:  "That  a  technical  er- 
ror has  Intervened  at  the  trial  Is  therefore 
not  of  Itself  enough  to  warrant  our  Interfer- 
ence. The  prisoners  must  go  further,  and 
affirmatively  show  In  some  way  that  their 
substantial  rights  have  been  injuriously  af- 
fected by  the  error  complained  of."  That  tbe 
principle  here  laid  down  has  since  been  con- 
sistently adhered  to  and  never  once  departed 
from  will  appear  from  the  following  cases  in 
each  one  of  which  It  was  argued  on  lietialf 
of  tbe  defendant  that  error  prejudicial  to 


bim  arose  under  the  court's  mUngs  nctMag 
or  rejecting  evidence  and  In  each  one  of 
which  thla  court  refused  to  support  tte  con- 
tmtion:  Pef^le  T.  Bambar^  59  CaL  881; 
People  T.  Chuck,  78  CaL  317,  20  Fne  739; 
People  V.  Nelson,  85  OaL  42S,  24  Paa  1006; 
People  T.  Daniels,  105  Cal.  26%  38  Pac  720; 
People  T.  Glai^  106  Cat  S3,  80  Pae.  63; 
People  V.  Marcmey,  lOB  GaL  276,  41  Paa 
1097;  People  v.  BartUeman,  120  OaL  16;  62 
Paa  112;  People  t.  Wynn,  133  GaL  72,  65 
Pa&  126;  Peivle  t.  Gloi^  138  GaL  162,  72 
Pac.  966. 

We  concur:  MSLTIN,  JT.;  HENSHAW,  J. 


a«  CaL  n) 

OOOPBR  V.  MILLER.    (L.  A.  2,902.) 
(Supreme  Court  of  Califomia.    Feb.  27.  lOlSL 
Rehearing  Denied  March  29,  1913.) 

1.  DivoBCE  (§  249*)— Disposition  or  Pbop- 

KBTT.  - 

In  a  decree  of  divorce  in  an  action  brought 
by  tbe  wife,  it  is  competent  for  the  court  to 
set  aside  to  the  wife  all  of  the  real  estate  be- 
longing to  ibe  community. 

[Bd.  Note.~For  other  cases,  see  Divorce, 
Cent.  Dig.  it  701-70&,  707,  709,  712;  Dec  Dig- 
i  249.*] 

2.  HouESTEAO  ({  158*)— Decbbx  op  Ditobcb 
— Destbuctiok  of  Homestead. 

The  decree  in  a  divorce  suit,  wtiitdi  de- 
clares that  plamtiff  is  entitled  to  have  set 
apart  to  her  tbe  real  property  belonging  to  the 
community,  and  declaring  that  the  homestead 
thereon  'is  bereb.v  vacated  and  dissolved."  and 
which  sets  the  real  property  over  to  the  plain- 
tiff, vests  the  title  in  the  plaintiff  and  destroys 
the  homestead  dedared  nnder  tbe  state  bome- 
Btead  law. 

[Ed.  Note.— For  Other  cases,  see  Homestead, 
Cent.  Dig.  |  810;  Dec  Dig.  f  168.*} 

8.  PuBUO  Lanm  (I  140*)  —  H01USTXA.D  Bx- 
KUPTIOn. 

Kev.  St.  U.  S.  I  2296  (U.  S.  Comp.  Sc 
1001,  p.  1398),  exempting  the  homestead  from 
liability  for  debts  Incnrrea  before  tbe  lasoauce 
of  a  patent,  does  not  protect  one  who  baa  part- 
ed with  title  to  the  land  and  subseqnenUy  ac- 
quired the  title. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  8$  877-882;  Dec  Dig.  | 
140.*] 

4.  Public  Lands  (i  140*)— Decbkk  or  Di- 

voBcs— Homestead  Bxemftion. 

Where,  in  a  divorce  suit,  the  decree  sets 
over  tbe  community  real  property  to  the  plain- 
tiff, and  vacates  her  dedaration  of  homestead 
thereoD,  she  does  not  take  that  part  of  the 
community  realty  which  she  derived  from  tbe 
federal  government  under  the  homestead  law 
under  a  new  title,  nor  did  she  part  with  title 
so  as  to  waive  or  destroy  the  fewnd  homestMd 
exemption. 

[Ed.  Note.— For  other  cases,  see  Pidilic 
Lands,  Gent.  Dig.  H  377-^;  Dec.  Dig.  | 
140.*] 

5.  Public  Lands  (|  140*.)- Homestead  Ex- 
emption —  Debts  Pbiob  to  Issdarcb  or 
Patent. 

Where  a  patent  is  issued  on  March  26, 
1892,  and  notes  given  by  tbe  person  to  whom 
the  patent  Is  issued  were  execated  May  24. 
1892,  the  lanij  was  not  exempt  from  liability 
for  this  indebtednesB  by  the  exemption  in.  tat 
federal  hiws;   Kev.  St.  U.  S.  {  ^96  (U.  & 
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Cotop.  St.  1001,  p.  1308),  ezemptios  the  land 
from  liability  only  for  debts  incurred  prior  to 
the  fBscance  of  the  patent. 

[fkU  Note.— For  other  cases,  aee  Public 
Lands.  Cent  Dig.  H  Sn-882;  Dec  DlS.  I 
140.*I 

8.  JvDQisxtn  (I  786*>— JuDGMBNT  on  Motion 

— Bxs  Adjudicata. 

Where  the  owner  of  land  applies  to  the  sa- 
perlor  court  to  have  an  order  enforcing  a  judr- 
ment  bj  sale  of  land  vacated,  and  the  order  is 
denied,  this  determination  is  not  res  adjudicata 
in  a  aobsequent  action  brought  by  the  owner 
against  the  purchaser  at  the  sheriff's  sale  to 
quiet  title,  as  such  a  judgment  is  res  adjudi- 
cata only  upon  matters  adjudicated  under  the 
motion,  and  the  sole  ground  of  motion  was  that 
the  owner  had  not  been  served  vdth  summons 
in  the  original  action. 

LBd.  Note.— For  other  cases,  see  Jgdgment, 
Cent  Dig.  »  1264.  1265;  Dec.  Dig.  |  730.*] 

Department  2.  AM>eaI  from  Superior 
Court,  Ventura  Conntr;  Bobert  M.  Clarke, 
Judge. 

Action  by  Blorence  I.  Cooper  against  H.  G. 
Iflller.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Judgment  ordered  modified. 

Louts  Luckel  and  Murphey  &  Poplin,  both 
of  liOB  Angeles,  for  appellant  Watkins  ft 
Blodget,  of  Los  Angeles,  for  respondent 

HBNSHAW,  J.  This  action  was  broQght 
to  quiet  plalDtiflfB  title  to  120  acres  of  land 
In  Ventura  comity.  Tho  defendant  Miller, 
bases  bis  title  upon  a  sherUTs  sale  pursuant 
to  an  execution  Issued  out  of  the  superior 
court  of  Los  Angeles  county  upon  a  judg- 
ment In  his  ttLWOx  against  the  plaintiff,  Flor- 
ence I.  Cooper,  and  J.  F.  Cooper,  formerly 
her  husband.  The  setting  forth  of  plaintiff's 
title  requires  a  longer  narration  of  facts. 

Plaintiff  acquired  title  by  patent  from  the 
United  States  under  its  homestead  laws  to 
the  S.  hi  of  the  S.  W.  ^  of  section  35.  This 
was  in  190L  The  adjoining  40  acres  to  the 
west,  being  the  S.  El  14  of  the  8.  B.  ^  of  sec- 
tion 34,  was  patented  to  her  husband,  J.  F. 
Cooper,  in  1892.  In  1S97  the  husband  made 
his  deed  of  grant  to  his  wife,  plaintiff  here- 
in, for  this  40  acres.  Thereafter,  In  June, 
1901,  the  wife  recorded  her  declaration  of 
homestead  covering  the  whole  120  acres.  An 
action  for  divorce  was  Instituted  by  plaintiff 
herein  against  her  husband  In  1904  and  the 
Interlocutory  decree  was  duly  entered  on 
January  27,  1906.  That  decree  provided  as 
foUows :  "That  the  plaintiff  is  entitled  to  a 
divorce  from  the  defendant;  that,  when  one 
year  shall  have  expired  after  the  entry  of 
this  interlocutory  judgment,  a  final  judgment 
and  decree  shall  be  entered  granting  a  di- 
vorce herein,  wherein  and  whereby  the  bonds 
of  matrimony  heretofore  existing  between 
said  plaintiff  and  said  defendant  shall  be 
dissolved,  and  that  the  plaintiff  Is  entitled 
to  have  awarded  and  set  apart  to  her  all  of 
the'  real  property  described  In  the  complaint 
*  *  *  all  of  which  Is  community  proper- 
ty, and  the  dedaraOon  of  homestead  thereon 


va^cated  and  diaaolred;  and  a  final  Judgment 
and  decree  shall  be  entwed  when  one  year 
shall  have  eivlzed  from  the  date  hereof; 
awarding  all  of  the  eaid  real  property  to 
plaintiff  and  dinolvlng  the  said  homestead.** 
The  final  decree  was  entered  upon  January, 
1907.  It  was  dlent  concerning  and  made  no 
final  dlQMMltton  of  the  property.  Thereafter, 
upon  April  21,  1007,  npon  motion  of  Ura. 
Coopor,  plaintiff  in  the  divorce  action  and 
plaintiff  here*  the  decree  was  amended ;  the 
court  declaiing  that  throu^  Its  ovendght. 
inadrertoiceh  and  mlstalcc^  it  bad  fiUied  to 
onbody  in  the  final  deoree  all  the  matters 
and  things  Uuoreln- intended  to  be  embodied. 
Wherefore  on  motion  of  Donald  Barker, 
Esq.,  attorney  of  plaintiff,  the  final  decree 
heretofore  entered  is  hereby  amended,  and 
plaintiff  is  awarded  rpll^  as  follows:  "It 
Is  hweby  declared  that  said  plaintiff,  Fh»> 
ence  I.  Cooper,  is  entitled  to  have  set  apart 
to  her  the,  real  propejrty  horelnafter  deecrlb- 
ed,  whidi*  nid  re^  property  was,  at  tl\p 
time  of  filing  of  the  complaint  community 
property  of  the  plaintiff  and  defendant,  and 
the  declaration  of  homestead  thmon  is  hwe> 
by  .vacated  and  dissolved,  and  tbe  said  real 
property  is  hereby  set  amrt  and  awarded  to 
the  plaintiff  without  any  restriction  what- 
ever, and  plaintiff  is  hereby  declared  to  be 
tlie  owner  tbereot  freed  from  any  daim  or 
demand  whatsoever  of  the  defendant  or  any 
person  claiming  by,  Uirongh,  or  undw  him. 
Said  real  property  Is  described  as  follovrs." 
Here  follows  a  description  of  the  two  parcels 
of  land  in  controversy. 

The  debt  upon  which  judgment  was  secure 
ed  against  the  Coopers  was  contracted  in 
1892.  A  homestead  patent  to  Mrs.  Cooper 
had  issued  in  1901,  Appellant's  contention 
upon  these  tacts  Is  that  Urs.  Cooper,  by  rlr* 
toe  of  her  declaration  of  homestead,  and  by 
her  own  affirmatlTe  act  In  causing  the  di»- 
solution  of  that  homestead  and  the  setting 
over  to  bar  of  Q»  120  acres,  acquired  there- 
by a  new  tltl^  which  title  was  subject  to 
all  of  her  debts  and  liabilities.  By  respond- 
ent it  is  argued  that  it  is  beyond  the  power 
of  the  court  to  dissolve  or  vacate  a  home- 
stead in  the  divorce  proceedings  when  all  of 
the  community  property  is  awarded  to  ei- 
ther spouse,  as  was  done  In  this  case,  and 
properly  done  because  of  the  adulterous  con- 
duct of  the  husband.  And,  further,  respond- 
ent argues  that  If  this  position  be  not  well 
taken,  stlU,  unquestionably,  the  80  acres 
patented  to  Mrs.  Cooper  under  the  home- 
stead laws  of  the  United  States  is  forever 
freed  ftom  the  claim  of  any  debt  contracted 
prior  to  the  issuing  of  her  patent 

It  is  important  to  bear  in  mind  the  titles 
by  which  the  respondent  held  the  two  par- 
cels of  property  at  the  time  she  made  her 
declaration  of  homestead  thereon.  Both  par- 
cels, under  the  decree  of  divorce,  were  d» 
elared  to  be  community  property;  but  title 
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to  Uie  80  acres  was  aoqulied  by  patent  fcom 
the  Untted  States  nwler  Its  homestead  laws, 
wbOe  title  to  the  second  vested  Sn  her  by 
Tlrtne  of  the  deed  of  grant  from  bar  hos- 
band. 

[1]  The  decree  of  divorce  not  only  set 
aside  to  her  this  property  absolutely,  as  it 
was  competent  for  the  court  to  do,  bat,  at 
the  invitation  of  the  respondait  herself,  the 
decree  '^vacated  and  dissolved  the  home- 
stead.'* 

[2]  This  decree  was  not  beyond  the  power 
of  the  eonrt  to  make,  and  its  effect  was  to 
vest  the  tltie  in  the  reqwndent  and  to  de- 
stroy the  homestead  declared  under  the  Cali- 
fomda  homestead  law.  Shoemake  t.  Cbal- 
fant,  47  Cal.  482;  Burkett  v.  Bnrkett,  78 
Cal.  810,  20  Pac.  715,  3  L.  R.  A.  781,  12  Am. 
St  Rep.  68;  Bnellmantel  v.  Hnellmantel. 
124  CaL  583,  57  Pac.  582;  Bahn  v.  Starcke, 
89  Tex.  203,  84  S.  W.  103,  59  Am.  St  Rep. 
40.  But  the  homestead,  and  consequently 
the  homestead  exemption,  having  thus  been* 
dissolved  and  destroyed,  appellant  further 
contends  that  because  respondent  Included 
in  her  homestead  declaration  the  80  acres  of 
land  acquired  by  her  from  the  United  States 
under  its  homestead  laws,  when  the  decree 
of  divorce  awarded  her  the  property.  It  came 
back  to  her,  divested  of  the  exemption  and 
protection  of  the  federal  statute.  Revised 
SUts.  n.  8.  S  2296  (U.  8.  Cbmp.  St  1901,  p. 
1398). 

[t]  It  Is,  of  course,  well  settled  that  this 
federal  exemption  does  not  protect  one  who 
has  parted  with  title  to  the  land  and  eubae- 
quently  acquired  that  title.  De  Lany  v. 
Knapp,  111  Cal.  165,  43  Pac.  698,  62  Am.  St 
Rep.  160.  Appellant  contends  that  Taylor 
T.  Hargous,  4  CaL  273,  60  Am.  Dec.  606,  an- 
nounces the  doctrine  that,  upon  a  declara- 
tion of  homestead,  a  new  title,  in  tbe  na- 
ture of  a  Joint  tenancy,  is  created.  But 
this  construction  was  subsequently  overrul- 
ed by  Gee  v.  Bloore,  14  Cal.  472,  and  the 
operation  and  effect  of  a  homestead  declara- 
tion, as  declared  in  Gee  v.  Moore,  has  been 
concdsteutly  adhered  to  since. 

[41  Therefore  it  follows  that  upon  the 
restoration  to  respondent  by  tba  divorce 
court  of  this  property,  she  took  it  in  the 
present  instance  under  no  new  title;  nor 
had  she  parted  with  title  so  as  to  waive  or 
destroy  the  federal  homestead  exemption. 

[I]  As  to  the  40  acres,  however,  the  case 
presents  a  different  aqpect  The  patent  to 
the  40  acres  was  issued  on  March  26,  1892. 
The  notes  upon  which  appellant  recovered 
Judgment  against  respondent  and  h&  former 
husband  were  executed  May  24,  1892,  after 
the  date  of  the  patent  This  40  acres  was, 
therefore,  never  at  any  time,  by  virtue  of  the 
federal  laws,  exempt  from  this  debt  Stru- 
by-Estabrook  Mercantile  Co.  v.  Davis,  18 
Colo.  93,  81  Pac.  406.  36  Am.  St  R^.  Z&O; 
Leonard  v.  Bras,  23  Kan.  292;  Flanagan  v. 


ITorayttae^  «  OU.  220;  BO  Fac.  152.  It  fU- 
lows  berefiram  ttiat  the  80  acrea  wera  exempt 
from  execnthn,  levy,  and  sale  under  the 
Bllllar  Judgment,  and  tbe  40  acres  weca  not 
80  exenuit 

[t]  After  an  order  had  been  made  by  Que 
supoior  court  enforcing  the  HUlar  Jadg- 
mmt  and  before  the  sherilTfl  sal^  the  le- 
spondent  applied  to  the  superior  court  to 
have  tbe  order  enforcing  tbe  Judgment  vacat- 
ed. The  bearing  came  on  and  was  on  De- 
cember 17,  1910^  dmled.  It  la  argned  that 
this  detmolnatiiDn  Qpon  the  order  to  abov 
cause  was  res  adjudlcata  and  worked  an  ee- 
toppd  by  Judgment  against  the  ^esmt  ac- 
tion brought  by  iHaintiff.  That  a  decision  of 
a  court  upon  an  otHer  andk  as  this  may.  In 
proper  cases,  be  pleaded  as  res  adjndicata  Is 
unquestioned.  Lake  v.  Bonynge,  161  CaL 
120,  118  Pac.  536.  But  it  is  res  adjndicata 
only  upon  tbe  matters  adjudicated  nnder 
the  motion,  and  here  it  Is  established,  upon 
the  face  of  tbe  record,  that  tbe  sole  ground 
was  that  respondent  had  not  been  served 
with  summons  in  the  MlUer  action;  and  It 
is  at  least  doubtful  whether  the  respondent 
in  his  motion  could  have  sought  an  adjudica- 
tion of  the  questions  considered  and  deter- 
mined In  the  present  action.  Both  v.  Insley, 
86  Cal.  134,  24  Pac.  853. 

Wherefore  the  Judgment  is  ordered  modi- 
fled,  and  the  court  directed  to  decree  that 
the  40  acres  of  land  were  subjeet  to  the  ex- 
ecution, sale,  and  levy  and  to  tbe  legal  rights 
of  appellant  which  may  have  arisen  by  vir- 
tue of  such  execution  and  8al&  J^ipellant 
will  recover  bis  costs. 

We  concur:  MELVIN.  J.;  LOBIGAN,  J. 


OK  CaL  «> 
BABROWS  V.  HARTEB.   (U  A.  2,878J 
(SnpreuM  Court  of  GaUfomla.  March  1, 

im.) 

1.  VxNDOB  Ann  PuBauaxa  (|  08*)— Bucu- 
BXON  BT  VENDoa— BwronATioN  or  Conmn- 

EBATION. 

Whil«  under  CHv.  Code,  f  1691,  reqniitng 
a  party  rescinding  a  contract  to  restore  everr- 
tbing  of  value  received  thereunder  or  to  offer 
to  restore  It  apon  condition  that  tbe  other  par- 
ty eball  do  Uke'wise,  and  section  3408,  provid- 
ing that  the  court  on  adjadging  the  resdsskm 
of  a  contract  may  require  tne  parts  to  whom 
such  relief  Is  granted  to  mak^  any  eompenaa- 
tion  to  tbe  other  vhlcb  Juadce  requires,  a 
vendee  upon  a  rescission  by  a  vendor  is  ordi- 
narily entltied  to  a  restoratlMi  of  the  moneys 
paid  by  blm,  as  well  as  to  an  allowance  for  per- 
manent improvementa,  taxes  paid,  etc.,  he  was 
not  entitled  to  the  return  of  nli  payments 
where  the  value  of  the  use  of  the  premues  \^ 
him  exceeded  such  payments. 

pBld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent,  IHg,  H  163-165;  Dec.  Dit 

{  oa*] 

2.  VKNDOB  ANn  PUBCHASIB  ({  101*)  —  Bk- 
BCI8BION  BT  VENDOR— NOTICE. 

A  vendee  could  not  complain  because  a 
vendor  gave  notice  of  resdsAon  oo  Janoaiy 

27th,  and  commenced  action  therefor  on  Feb- 
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ruary  4th,  where  he  failed  to  show  at  the  trial 
his  abilit;  to  make  the  paymeota  required  un- 
der the  contract 

[IkL  Note.— For  other  caBe«,  aee  Vendor  and 
Pnrehaur,  Cant  Die.  11  170-174;  Deo.  Dig.  | 
lOl.*] 

3.  Vkndob  and  PtntcHAAEB  (8  93*)— REsoia- 

8ION  BT  VENDOB— DbFAUI-T  BT  VeNDBB. 

Where  a  vendee  had  poBseasioD  under  the 
contract  for  idx  year*,  and  for  more  than  two 
years  failed  to  make  any  payments  of  principal 
or  interest  as  'required  by  the  contract,  a 
resciflsion  by  the  vendor  could  not  be  denied 
on  the  ground  that  he  had  not  been  injured  by 
the  vendee's  default 

lEd.  Note.— For  other  eases,  see  Vendor  and 
Parehaaer,  Cent  Dig.  H  168i  ItH;  Dea  Dig. 
I  96.*] 

4.  Vendob  awd  Pttbchasbb  (I  186*)— P±T- 

HENT  or  PUBCHABB  PBICE— EXCUSES, 

That  a  vendor  cUd  not  have  a  merchantable 
tide  did  not  ezcnse  the  purchaser  from  making 
the  payments  required  by  the  contract  of  sale. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  841.  078f  Dec.  Dig. 
I  186.«] 

D^TtmeDt  a.  Aiweal  from  Superior 
Court,  Los  Angles  County ;  Oavtn  W.  Craig, 
Judge. 

Actton  by  L.  H.  S.  BaxtowB  against  Ste- 
phen A.  Harter.  Judgment  for  plalntlflf  and 
defendant  appeala  Affirmed. 

M.  B.  Butler,  of  Pasadena,  for  appellant 
J.  H.  Merriam,  of  Pasadena,  for  respondent 

HENSHAW.  J.  Under  a  contract  of  sale 
of  a  certain  ^ece  of  property,  entered  Into 
between  plalntlif  and  defendant  ber^,  the 
vendee  entered  into  possession,  and  thereaft- 
er continuously  remained  in  possession  of 
the  property  contracted  to  be  sold.  Under 
this  contract,  and  an  extension  thereof  agreed 
to  by  the  parties,  defendant  paid  a  small 
portion  of  the  purchase  price  and  certain 
sums  by  way  of  interest,  altogeth^,  as  the 
court  finds,  aggregating  ¥570.  He  ceased 
paying  Interest  in  May,  1000,  and  continued 
In  possession  of  the  land  thereafter  without 
paying  any  part  of  the  principal  or  Interest 
as  provided  in  the  contract  On  January 
27,  1911,  plaintiff  gave  notice  to  defendant 
of  his  rescission  of  the  contract,  offering  to 
restore  to  defendant  everything  of  value 
which  he  had  received  under  the  contract 
upon  condition  that  d^endant  do  likewise. 
Snbseguently,  on  February  4,  1911,  plaintiff 
commenced  this  action.  Defendant  by  answer 
and  by  cross-complaint  expressed  his  will- 
ingness and  ability  to  comply  with  the  terms 
of  the  contract  and  make  the  payments 
therein  contemplated,  and  further  demanded 
from  plaintiff  the  return  of  the  moneys  which 
he  had  paid  upon  account  of  the  pur^ase 
price.  The  court,  in  addition  to  the  find- 
ings indicated  by  the  above  statement  of 
facts,  further  found  that  plaintiff  had  re- 
scinded In  accordance  with  law;  that  de- 
fendant was  not  able  to  comply  with  the 
terms  of  his  contract ;  found  that  the  value 
of  tiie  use  and  occupation  of  tiis  premlsea 


which  had  been  enjoyed  by  d^endant  since 
the  date  of  the  contract,  for  a  period  .ex- 
ceeding six  years,  was  fTOO,  and  decreed  a 
rescission  of  the  contract  and  the  restoration 
to  plaintiff  of  his  land  and  premises. 

[1]  Upon  this  app«il  the  questions  princi- 
pally urged  are  that  the  court  erred  in  not 
decreeing  a  repayment  to  the  vendee  of  the 
amount  which  he  had  paid,  principal  and  In- 
terest, upon  account  of  the  purchase  price, 
and  this,  without  diminution  on  account  of 
the  value  of  the  rents,  issues,  profits,  use, 
and  occupation  of  the  premises  in  possession 
of  the  vendee.  la  support  ot  this,  certain 
detached  utterances  are  taken  from  cases, 
these  utterances  declaring  very  properly  that 
in  resclsrton  the  vradee  is  entitled  to  a  ree- 
toration  of  the  moneys  paid  by  lilm.  Ordi- 
narily he  la  BO  entitled.  He  la  mUtled,  as 
well,  to  an  allowance  for  permanent  Im- 
provements,  taxes  paid  and  tbe  like.  The 
cases  to  which  we  hare  adnrted,  however, 
are  cases  where  there  was  no  question  of 
set-off  against  these  amonnta  on  account  of 
the  use  and  occupation  of  tiie  premises.  In 
cases  of  reedssioai,  under  general  principles 
of  equity  as  well  as  under  our  Code  provi- 
sion, eadi  party,  when  it  is  practicable,  must 
restore  to  the  other  whatever  of  value  he 
has  received.  Such  is  the  rule  ot  section 
1601  of  the  OtU  Code^  and  it  is  stlU  fur- 
thOT  emphasixed  by  section  3408,  whldi  de- 
clares: "On  adjndi^ng  the  resdssfon  of  a 
contract,  the  court  n&y  require  the  party 
to  whom  mch  relief  is  granted  to  make  any 
compMisatlon  to  the  otbvr  whldi  Justice  may 
require."  The  principle  under  i^ch  the 
court  in  the  case  at  bar  acted  Is  Qiat  clearly 
enunciated  In  Ctates  McLean,  70  Cal.  42, 
11  Paa  480,  and  uniformly  followed  through- 
out all  our  later  decisions.  In  Chat  case, 
speaking  of  a  vendee's  right  under  r«M!ission 
against  a  defaulting  vendor,  it  is  said  that 
it  Is  his  duty  to  "oftor  to,  and  to  restore  the 
possesion.  In  whldi  case  he  may  recovw 
the  purchase  money  advanced  and  the  Inter- 
est, together  with  the  value  of  his  improve- 
ments, deducting  therefirom  such  sum  as  the 
use  of  the  premises  may  reasonably  have 
been  worth."  Iliat  the  rule  in  this  state  is 
not  peculiar  to  the  state  may  be  seen  from 
2  Warvelle  on  Vendors,  |  860,  and  cases. 
Here  the  sum  actually  paid  by  defendant 
was  ¥570.  The  value  of  the  use  of  the  prem- 
ises is  found  to  be  ¥700.  The  court  did  not 
ev^  give  judgment  against  the  defendant 
for  the  dlfferoice,  ¥130,  but  allowed  him  to 
retain  It   He  has  no  cause  of  complaint 

[2, 1]  Appellant  further  urges  that,  not- 
withstanding;, bis  own  default,  the  court 
should  not  have  decreed  a  rescission,  since 
notice  of  resdsdon  was  given  on  the  27th 
day  of  January,  1911,  and  the  action  was 
commenced  on  the  4th  day  of  February,  1911. 
To  this  it  is  sufflcirat  to  answer  that,  while 
in  his  answer  the  defendant  expressed  his 
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wUlingnen  and  ability  to  make  fbe  payments 
regnlTed  of  him  by  bis  contract,  ev&i  so 
late  as  tlie  lime  of  the  trial  he  failed  a^ 
aolnt^y  to  show  his  ability.  It  his  expressed 
wllIlngDess  bad  tben  been  accompanied  by  a 
present  ability  to  pay,  the  decree  might  have 
been  different  Under  the  circumstances  he 
has  nothing  to  complain  of.  He  urges  fur- 
ther in  this  connection  that  plaintiff  was  not 
Injured  In  any  respect  by  his  defaults  and 
delays,  but,  in  contemplation  of  the  fact  that 
plaintiff  had  been  deprived  for  six  years  of 
the  possession  of  his  land,  and  for  more  than 
two  years  received  no  return  by  way  of  prin- 
cipal or  Interest  upon  the  purchase  price,  it 
cannot  be  said  that  this  position  Is  well 
taken. 

[4]  Complaint  is  made  of  the  refusal  of 
the  court  to  permit  the  entry  in  evidence  of 
a  certain  Judgment  roll  which  confirmed  the 
title  to  the  property  in  the  plaintiff.  It  is 
said  that  this  Judgment  roll  would  have 
shown  that  up  to  the  time  that  the  Judgment 
became  final  the  plaintiff  did  not  have  a 
merchantable  title.  But  this  fact,  if  it  be  a 
fact,  affords  no  Justification  for  defendant's 
defaults.  Joyce  v.  Shafer,  97  Gal.  336,  32 
Pac.  820;  Backman  t.  Park,  157  CaL  607, 
108  Pac.  686,  137  Am.  St  Rep.  153. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

We  concur:   MBLTIN,  J.;  LOBIOAN,  J. 


(UB  Cal.  4B) 

WURZBURGER  et  Bl.  t.  NELUtS  et  al. 
(li.  A.  2.965.) 

(Supreme  Court  of  CaBfomia.    March  8, 
1918.) 

1.  Afpeal  and  Ekbor  (8  854*)  —  Revibw  — 
Gbouhds  or  Decision. 

An  order  granting  a  new  trial  in  general 
terms  would  be  sustaiDed  If  properly  granted 
upon  any  of  the  groun'ds  of  tne  motion  there- 
for, even  though  it  appeared  that  the  trial 
court  granted  it  on  another  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3403,  8404,  84D8-3424, 
3427^-8430:  Dec.  Tils-  i  854.*] 

2.  New  TBiax.  (I  70*)  —  Gbouwdb— Vebdiot 

'  OONTBABT  TO  BVIDENCB. 

Where,  in  an  action  against  a  road  com- 
missioner for  injuries  caused  by  falling  into 
a  golly  or  waab  in  the  portion  of  a  highway 
next  to  the  property  line  at  a  point  where 
there  was  no  sidewalk,  it  appeared  that  the 
condition  of  the  highway  had  existed  for  six 
months,  but  the  commissioQer  testified  that  he 
bad  no  knowledge  thereof,  and  that  that  road 
district  was  very  large,  including  about  75 
miles  of  worked  roads,  the  granting  of  a  new 
trial  after  a  verdict  for  plaintifF  for  insuffi- 
ciency of  the  evidence  to  show  notice  would 
not  have  been  an  abuse  of  discretion,  and  hence 
an  order  granting  a  new  trial  In  genera]  tenns 
would  not  be  reversed. 

[Ed.  Note.— For  ether  cases,  see  New  Trial, 
Cent  Dig.  SS  142.  143;  Dec.  Dig.  {  70.*] 

3.  HiGHWATB  (S  188*)— Dbfectb— Caee  Re- 
quired. 

A  street  commissioner  or  road  overseer 
can  be  held  to  the  exercise  of  only  a  reasona- 


ble degree  of  care  with  respect  to  drfeets  in 
highways. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Geot  Dig.  I  480;  Dec  Dig.  S  188.*] 

4.  Highways  (|  213*)— New  Tbiai  (|  157*) 
—Defects— Questions  fob  Jubt. 

What  constitutes  a  reasonable  degree  of 
care  on  the  part  of  a  street  commiBdoner  or 
road  overseer  is  primarily  a  question  for  th^ 
jury,  but  Is  also  one  which  the  trial  conrt  maj 
consider  in  pas^g  upon  a  motion  for  a  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  I  536;  Dec.  Dig.  i  213:*  New  Trial. 
Cent  Dig.  §|  314,  817,  818;  Dee.  Dig:  I  157.*] 

6i  BiOHWATS  (f  188*)— 'DEiKOTe— Cakk  Be- 

QUIBBD. 

The  degree  of  care  required  from  a  road 
commissioner  in  a  rural  district  is  quite  differ- 
ent from  that  imposed  upon  a  street  superin- 
tendent in  a  city,  and  the  requirement  respect- 
ing  notice  is  different  from  that  governing  a 
city  street  superintendent 

[Ed.  Note,— For  other  cases,  see  Highways. 
Cent.  Dig.  i  480:  Dec  Dig.  fi  18S.*) 

6.  Highways       108*)  —  Defects  —  pEB^o^B 

LlABU. 

While  under  PoL  Code,  I  2641,  requiring 
road  commissioners  to  see  that  all  orders  ol 
the  board  of  supervisors  pertaining  to  roads  in 
his  district  are  property  executed,  section  ^43 
giving  boards  of  supervisors .  general  saper- 
vision  over  roads  in  the  county,  and  section 
2645  requiring  the  road  commissioner,  under 
the  direction  and  supervision,  and  pursuant  to 
the  orders  of  the  board  of  supervisors,  to  keep 
the  highways  tn  good  repair,  the  functions  of 
the  road  commissioner  are  to  be  performed  un- 
der the  direction  of  the  board,  it  is  his  positive 
duty  of  his  own  motion  to  keep  the  roads  clear 
from  obstructions  and  in  good  repair,  or  at 
least  to  report  to  the  board  cases  requiring  at- 
tention, and  hence  be  was  not  relieved  of  lia- 
bility for  injuries  caused  by  a  defect  in  a  high- 
way merely  iMcause  tiie  board  had  uot  ordered 
its  repairii 

tEd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  604-W;  Dec  Dig.  |  198.*] 

7.  Highways  (|  214*)  —  Actionb  fob  Iwju- 

BIES— 1 N8TBUCT10NS. 

In  an  action  for  injuries  sustained  on  a 
highway  outside  an  Incorporated  city  or  town, 
it  appeared  that  plaintiff  came  to  the  end  of  a 
sidewalk  and  proceeded  three  or  four  steps 
when  she  fell  into  a  gully.  The  highway,  urith 
sidewalks  constructed  along  a  portion  of  it 
had  been  accepted  by  the  county.  The  court 
changed  that  plaintiff  had  a  right  to  assume 
that  the  sidewalk  was  in  a  reasonably  safe  con- 
dition for  her  to  pass  over  with  ordinary  care: 
that  the  highway  included  both  the  roadway, 
and  the  sidewalks;  that  those  in  charge  of 
highways  outside  of  cities  and  towns  were  not 
bound  to  provide  sidewalks,  and  had  no  power 
to  do  80,  except  under  special  circumstances 
not  shown  in  that  case;  and  that  one  walking 
along  such  a  highway  had  no  right  to  assome 
that  there  wslo  a  sidewalk  at  any  particular 
point  Beld,  that  the  instructions  were  not 
inconsistent;  their  purport  being  that,  where 
sidewalks  existed,  a  traveler  was  entitled  to 
depend  upon  their  safety,  hut  was  not  entiUed 
to  assume  thst  they  continued  tbroaghont  the 
entire  length  of  the  road., 

[Ed.  Note. — For  other  cases,  see  Hiehways, 
Cent  Dig.  IS  538-540;  Dec  Dig.  f  21C*J 

D^rtment  2.  Appeal  from  Sapwior 
Court,  hoa  Angdes  Gounty;  Frederii*  W. 
Houser,  Judge. 

Action  by  Bessie  Currier  Wursbnrger  and 
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hndiand  against  C.  J.  Nellls  and  others. 
From  an  order  granting  a  new  trial  after 
a  verdict  and  Judgment  In  her  tanr,  plaln- 
tlfb  aroeal.  Affirmed. 

Moore  &  Flnkenstein,  of  Loa  Angeles,  for 
ai^Ilants.  Hartley  Shaw,  J.  D.  Fredericks, 
Dlst  Atty.,  D.  M.  Huasaker,  and  Huosaker 
ft  Brltt,  all  of  Los  Angeles,  for  respondents. 

MELVIN,  J.  Plaintiff  Bessie  Currier 
Wnnshurser  was  Injured  by  a  fall  into  a 
gully  or  wash  which  traversed  a  portion  of 
a  public  road  In  Los  Angeles  county.  The 
accident  occurred  In  the  evening  after  8 
o'clock,  while  Mrs.  Wurzbni^«r  was  proceed- 
ing along  the  road.  Mrs.  Wurzburger  testt- 
fled  that  she  walked  along  the  sidewalk  to  a 
point  where  it  ended  abruptly.  She  stepped 
down  a  few  inches  to  the  ground,  and,  think- 
ing that  she  was  traversing  a  eroas  street, 
Iffoceeded  three  or  four  steps,  when  her  foot 
wtruA  the  edge  of  one  of  the  boards  by 
which,  as  she  expressed  it,  "the  wash  was 
banked  up,**  and  th«enpon  she  plunged  head- 
Imig  into  the  gully.  As  a  reeult  there  were 
fractnrea  of  Qie  femur  and  the  coccyx,  lacer- 
BtkHia  ot  the  ahoulder,  and  scare  and  bruises 
upon  h«r  face.  She  suffered  great  pain,  was 
ramflned  to  her  bed  for  jseveral  months,  and. 
because  of  the  fracture  to  the  femur,  one 
leg  Is  shorter  than  the  other  by  more  than 
half  an  in^.  The  court  Instructed  the  Jury 
to  raider  a  verdict  fn  favor  of  all  of  the 
defoidantB,  except  B.  W.  Prldham,  who  was 
the  member  of  the  board  ot  snpervlBora  hav- 
ing eharge  of  the  roads  in  the  dlHtrict  In 
whtcfa  the  accident  occnmdL  A  verdict 
against  blm  for  f  11^500  was  returned  by' the 
Jury,  and.  Judgment  was  entered  accordingly; 
but  upon  motion  a  new  trial  was  granted. 
OAis  appeal  is  by  the  pUlntifEB  prosecuted 
from  the  order  granting  said  motion. 

[1]  The  ^OTinds  of  the  motlfm  were:  (1) 
InanfflrtenQ-  of  the  evidence  to  Justify  the 
verdict;  (2)  that  the  verdict  was  against 
law;  (8)  that  material  errors  of  law,  to 
wfaldi  respondent  ncepted,  occurred  at  Uie 
trial ;  and  (4)  that  the  damages  wwe  exces- 
sive, appearing  to  have  been  given  under  the 
Influence  of  passion  and  prejudice.  Then 
were  many  specifications  of  allied  Insuffl- 
doicy  ot  evidence  to  support  the  verdict 
The  order  granting  the  motion  was  In  gen- 
eral terms.'  Gonnml  for  tlw  plaintiffs  con- 
cede that,  U  the  order  Is  capaMe  of  rational 
support  upon  any  of  the  grounds  mentioned 
Id  the  motlw,  it  should  stand,  but  they  c<m- 
toid  that  all  ot  the  alleged  reasons  for  grant- 
11%  the  motion  wtfe  without  merit  In  their 
brief,  counsd  say  the  court  taiformed  them 
that  the  motion  for  a  new  trial  was  granted 
because  of  errors  of  law  in  admitting  and 
rejecting  testimony.  This,  however,  does  not 
aniear  f»m  the  record;  and,  ev«i  if  the 
court  had  1^  a  written  opinlmi  given  reasons 
for  the  aetim  takm  In  making  the  order 
for  a  new  trial,  we  would  be  compelled  to 


sustain  the  order,  if  it  could  have  been  grant- 
ed with  propriety  upon  any  of  the  grounds 
assigned.  Moi^an  v.  Roblnnm  Co^  107  Oal. 
351.  107  Pac.  696. 

There  was  a  conflict  of  testimony  upon 
the  matter  of  notice  to  defmdant  Prldham. 
Tbe  duties  of  a  road  commissioner  are  de- 
fined by  section  2645  of  the  Pcdltical  Code, 
which  is  In  part  as  follows:  "Road  commis- 
sioners, under  the  direction  and  supervision 
and  pursuant  to  orders  of  the  board  of  super- 
visors, must;  (1)  Take  charge  of  the  high- 
ways within  their  respective  districts.  (2) 
Keep  them  dear  from  obetmctlons,  and  in 
good  repair.  (3)  Cause  banks  to  be  graded, 
bridges  and  causeways  to  be  made  when 
necessary,  keep  the  same  in  good  repair,  and 
renew  them  when  destroyed." 

[2-K]  Appellants  Insist  that  there  was  no 
substantial  confilct  because  of  the  length  of 
time  In  which  the  yawning  waterway  had 
existed.  Brand  boulevard,  which  Is  the 
road  Involved  here,  was  accepted  by  the 
board  of  supervisors  on  November  22,  190U. 
Mrs.  Wurzlnii^r  was  injured  al}out  half  a 
year  later,  on  May  27,  1910.  Mr.  Prldham 
testified  that  at  no  time  prior  to  the  accident 
had  he  any  knowledge  or  information  regard- 
ing the  unsafe  condition  of  the  sidewalk  Iti 
question.  He  also  testified  that  the  Troidco 
road  district,  in  whldi  Brand  boulevard  lay, 
was  territorially  very  large,  and  that  there 
were  about  75  miles  of  worked  roads  In  said 
district.  On  his  behalf  counsel  here  main- 
tain that  he  is  not  in  the  same  position  aa 
a  street  superlntradent  In  an  incorporated 
city,  and  that  therefore  proof  of  the  notice 
to  him,  edther  actual  or  Imputed,  of  the  con- 
dltl(u  of  the  street  oug^t  to  be  very  dear. 
Doeg  V.  Cook,  126  Cal.  210k  68  Pac  707,  77 
Am.  St  Rep.  171,  is  dted  by  appellants  in 
support  of  the  doctrine  Quit,  the  existence 
of  the  Imperfection  in  the  road  and  the  duty 
of  the  public  offlcer  to  keep  the  h^way  In 
repair  bdng  shown,  hl8  responalUIlty  for 
any  injury  caused  by  a  Ml  of  a  pedestrian 
Into  the  cavity  In  (lueatlon  follows  as  matter 
of  course.  It  Is  to  be  remonlwred,  however, 
that  Doeg  v.  Cook,  and  also  Herrltt  v.  Mc- 
Farland,  4  Cal.  Appw  881,  88  Pac  860.  wore 
both  cases  In  wbltih  the  Injuries  that  were  the 
subject  of  litigation  occurred  vdUiln  the  lim- 
its of  municipalities,  and  In  both  of  those 
cases  the  negllgoice  charged  against  the  pub- 
lic <^cer  waa  of  a  gross  ctiaractw.  Mr.  Jus- 
tice McFarlond,  In  hla  concurring  opinion  in 
the  former  of  these  cases,  said  that  "a  street 
commissioner  or  road  overseer  could  be  held 
to  the  exerdse  of  only  a  reasmiatde  degree  of 
car&"  This  Is  the  true  rule,  and  the  ques- 
tlmi  what  constitutes  "a  reasonable  degree 
of  care^  is  primarily  one  for  the  Jury,  but  It 
is  also  a  quesUon  whidi  the  trtal  court  may 
consider  in  passing  upim  a  motion  for  a  new 
trial.  Morgan  v.  BoUnson  Co.,  suiffa.  The 
degree  of  care  exacted  from  a  road  commis- 
sioner In  a  rural  district  la  quite  different 
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from  thftt  Imposed  apon  a  stxert  anperlntesid- 
«nt  in  a  dty,  and  consequently  the  require- 
ments respecting  notice  to  persons  charged 
with  the  repairing  of  rural  roads  are  differ- 
ent from  those  governing  the  same  subject- 
matter  in  relation  to  urban  officers. 

In  Elliott  on  Koada  (3d  Ed.)  S  497,  the  rule 
is  thus  expressed:  "The  difference  In  the  ex- 
tent of  the  servitude,  In  the  authority  of  the 
local  officers  and  In  the  nature  and  situation 
of  rural  roads,  supplies  strong  reasons  for 
discriminating  acUcms  against  cities  and 
towns  from  actions  against  counties  and 
townships  to  recover  damages  for  special 
Injuries  caused  by  negligence  in  construct- 
ing and  malntalnbig  roads  and  streets.  In 
the  case  of  a  dty,  the  territory  is  compara- 
tively small,  the  streets  are  in  almost  con- 
stant use,  the  officers  more  numerous,  the 
means  of  Improving  and  repairing  are  at 
ready  command,  the  necessity  for  Tlgllani» 
and  care  Is  great,  and  the  means  of  knowl- 
edge easily  attainable,  whereas  In  the  case 
of  a  sparsely  Inhabited  rural  district  it  is 
essentially  different.  Negligence  la  seldom 
absolate,  for  whether  an  act  Is  or  Is  not  neg- 
ligent g^erally  depends  upon  attendant 
facts  and  circumstances.  What  would  be 
ordinary  care  In  a  country  district,  and  in 
maintaining  a  secluded  highway,  may  not 
be  care  of  any  reasonable  degree  In  a  popu- 
lous dty  or  in  maintaining  a  mudi  traveled 
street.  In  respect  to  the  question  of  notice, 
whidi  is  often  a  conspicuous  element  in  ac- 
tions against  public  corporations  to  recover 
damages  resulting  from  a  spedal  injury,  the 
fact  that  the  way  la  in  a  rural  district  and  not 
in  a  dty  must  often  exert  an  important  Influ- 
ence. Care  Is  proportioned  to  the  danger 
that  may  be  reasonably  appr^ended,  and 
duty  Is  measured  by  the  means,  opportuni- 
ties, and  obligations  sui^led  and  Imposed  by 
the  law  upon  the  officers  to  whom  Is  commit- 
ted the  care  and  control  of  the  public  ways 
of  the  8tat&  It  would  be  plainly  unjust  to 
measure  the  obligations  and  duties  of  officers 
In  charge  of  rural  highways  by  the  rules 
which  govern  officers  placed  in  chai^  of  Uie 
streets  of  a  town  or  dty.  What  would  be 
cue  and  diligence  <m  the  part  of  the  one 
idass  of  (^cers  may  oftrai  be  culpaUe  neg- 
ligence on  the  part  of  officers  of  the  other 
dass." 

It  Is  also  to  be  remembered  that  as  a  role 
the  attention  of  the  superr^r  Is  not  called 
to  that  part  of  the  roads  In  bis  district  near 
the  property  line.  This  fact  is  recognized 
by  the  Legislature  because  it  is  provided 
tliat  the  supervisors  may,  in  their  discretion, 
estaMlsta  a  "side  path"  on  a  public  hijdiway 
for  pedestrians  and  McyoUsts.  PoL  Clode, 
1  2643,  BUbd.  12.  We  do  not  wish  to  be  nn- 
derstood  in  the  present  case  a$  holding  that, 
as  msMer  of  law,  tlie  defendant  PzidliBm 
was  not  diarsed  with  notice  of  the  defect 
in  the  road.  We  are  merelr  pointing  out 
the  conflict  betireen  hit  poalttra  statement 


that  he  knew  nothing  of  tlie  defect  In  Brand 
boulevard  and  tlie  presumption  whldi  might 
arise  from  the  long-continued  exist«ice  <tf 
the  gully  crossing  the  line  of  Uie  sidewalk 
that  he  should  be  charged  with  constructive 
notice  of  the  danger  to  travelers  on  tliat 
highway.  If  the  trial  court,  without  abuse 
of  discretion,  might  have  resolved  that  con- 
flict in  favor  of  the  defendant  Pridham,  on 
his  motion  for  a  new  trial,  Uien  we  are  not 
at  libera  to  reverse  its  acti<m.  We  do  not 
find  an  abuse  of  discretion,  and  therefore 
we  must  aflOrm  the  ordor  granting  a  new- 
trial. 

We  might  dispose  of  this  appeal  with  the 
foregoing  discussion;  but,  as  the  case  will 
probably  be  tried  again,  it  may  be  well  to 
discuss  some  of  the  other  questions  presoited 
In  the  briefs. 

[II  Re8p<nident  Pridham  contends  tliat  the 
evidencse  was  insufficient  to  justify  the  ver- 
dict because  It  does  not  appear  that  be  bad 
beea  directed  by  the  board  of  supenrlaors 
to  repair  the  sidewalk.  He  Insists  that  since, 
by  section  2641  of  the  PoUtical  Code,  eadi 
road  commissioner  shall  see  to  It  tii&t  all 
orders  of  the  board  of  supesvisc^  pertain- 
ing to  roads  in  bis  district  are  properly  exe- 
cuted, that  because,  by  section  2643  of  the 
same  Code  the  board  of  supervisors  is  given 
general  supervision  over  the  roads  In  the 
county,  and  that  as  by  section  2645  tlie  road 
commissioner,  under  the  direction  and  snp^ 
vision  and  pursuant  to  the  orders  of  the 
board  of  supervisors,  must  keep  the  high- 
ways in  good  repair,  thertfore  be  is  nnder 
no  duty  to  act  upon  a  needful  repair,  nnleas 
ordered  so  to  do  by  the  board.  While  it  Is 
true  tbBt  the  fonctlonB  of  a  road  commis- 
sioner are  to  be  performed  under  the  direc- 
tion of  the  board  of  supervisors,  yet  he  has 
certain  positive  duties  to  be  executed  of  bia 
own  motion,  and  one  of  these  is  to  keep  the 
roads  dear  from  obstructions  and  in  good 
repair.  He  has  at  least  the  Autj  of  r^ortlns 
to  the  board  cases  requiring  attention,  and 
Is  culpable  if  he  fails  to  do  all  tliat  he  may 
reasonably  t>e  expected  to  do  toward  ^vid- 
Ing  for  the  repair  of  the  dai^erons  places  In 
the  roads  of  his  district  There  is  nothing 
in  Edwards  v.  Brockway,  16  CaL  App.  627. 
U7  Pac  787,  In  conflict  with  this  view.  Tbat 
was  a  case  arising  under  a  tnAolUeaF  diar- 
ter,  by  whidi  the  snperlntttudait  of  streets 
was  limited  In  bis  powoes  and  could  not  efen 
make  repairs  In  a  street  wlUiont  an  «der 
from  the  titr  coondl. 

[7]  There  was  no  conflict  In  the  Instme- 
tiiHis  desiipuited  by  qqprilanta. .  By  Instmc- 
tlon  No,  S  tbe  Juiy  was  biformed  tbat  iHaln- 
tUb^bad  a  right  to  assoma  that  tbe  aUtewslfc 
was  not  a  dangerous  place^  but  In  a  reaaoik- 
ablj  mte  conditton  ftn  her  to  pass  om  wlUi 
the  ezerdse  of  ordinary  care.  1^  Instntctioa 
No.  17  tbe  court  told  tte  Jurora  fliat  Oie 
hl^way  in<auded  both  tba  roadway  and  the 
sidewalks.  By  Instructini  Ko.  12  tiMy  wece 
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diarge  of  hlfhwayi  ootalde  of  ineotixamtad 
dtiea  and  towni  are  not  bound  to  psovide 
BldewalkB  CD  tnch  hl^wayt,  and  have  no 
power  to  do  M,  except  nndcr  special  drcnm- 
■taneaa  not  diown  to  ezlit  In  thla  caw;  and 
any  one  walking  along  auefa  a  blgliway  haa 
no  togal  right  to  assanw,  wltJunt  Invwt^- 
acn,  that  thwe  la  a  aldewalk  on  anr  partten- 
lar  part  thereof."  It  appears,  without  eon- 
tiadlctlMi,  that  the  oonnt^  had  aco«ted  the 
bonlerard  with  the  sidewalks  constmcted 
along  a  portion  of  It  WfaeTe  those  sidewalks 
existed  the  traTeler  was  as  mndi  entlOed  to 
depoid  np(Hi  their  safety  as  If  the  board  had 
txr  formal  actlm  set  apart  a  strip  of  the 
road  as  a  "aide  path."  Instractlon  Na  12 
merely  Informed  the  Jurors  that,  because 
sidewalks  existed  along  a  portkm  of  the 
road,  that  gave  no  basis  for  the  btitef  on  the 
part  of  the  pedestrian  that  they  tentlnaed 
ttaron^ont '  Its  enUre  length.  No  oth«r 
alleged  errors  reonlre  notice. 

The  order  from  wMdi  this  appeal  la  taken 
la  affirmed. 

Wa  oonenr:  LOBXOAN,  X;  HBNSHAW,  J. 


UK  Cal.  70) 

DATIS  T.  FABSONS  et  aL    (LA.  2,998.) 

(Supreme  Gonrt  of  Celifonda.   Uareh  8, 

1913.) 

L  Gdts  (i  49*)— UiTDUS  ImLUSHCB— En- 

In  an  action  a  fother  for  posseistoD 
of  pc^ei  of  inaurance  assigned  to  him  fay  his 
danghter  as  a  gift,  evidence  ktti  to  warrant  a 
fladug  Uiat  the  auigninent  of  the  poUdes  was 
not  fndy  aad  Tolnntarlly  made. 

[Bd.  Note.— Tor  other  case*,  see  Gifts,  Cent 
IMg.  ff  9S-100:  Dec  Dig.  I  49.*] 

2.  Gzns  (I  38*)— Uhdus  Invumioa— BfXN- 
uo.  Debiutt. 

In  hsTiog  a  gift  set  aside  for  nndnc  In- 
floence.  It  nutters  not  that  the  donor's  life 
was  not  endangered,  if,  by  reason  of  mental 
debility  and  nerronsneH  following  a  protracted 

Kried  of  alcoholism,  the  donor  believed  it  to 
in  danger,  nor  that  hallaclnatlons  were  not 
prednoed  Ity  the  condoct  of  the  donee,  U  the 
donor  did  entertain  ^em:  and  It  throngh 
fear,  however  gronndUss*  UM  doner  execnted 
a  deed  of  gift,  It  was  not  the  Tolnntaiy  act  of 
a  disposing  nund. 
[Bd.  Note.— For  other  cases,  see  QUts»  Oent. 
I  74:  DecTHg.  I  88.*] 

S,  Gins  ({  RATinoATion— Ktidxncx. 

In  an  action  to  enforce  an  assignment  of 
Snsorance  policies,  erldence  Md  to  warrant  a 
finding  that  defendant  had  net  ratified  the  aa- 
slgnmenL 

rod.  Note.— For  other  eases,  see  Gifts*  Osnt 
Dfr  U  96-100;  Dec  Dig.  |  49.*] 

4.  TnxAz.  (1 89*)— Ommia  VoLumaar  Bn- 
naif  ex. 

It  was  not  error  to  refuse  to  strike  a 
vrtuntary  atatement  of  a  witness  from  the  evi- 
dence, where  such  evidenee  would  have  been 
proper  if  in  answer  to  a  ouestion. 

[Bd.  Note— For  other  casee,  see  Trial,  Cent 
Dfg.  II  228-284;  Dec  Dig.  |  89.*] 


QzFia  (I  48*)— Vmnm  Innuanoa— Bti- 

DKNOB. 

In  an  action  to  enforce  sn  asfllgnment  of 
insurance  policies,  where  defendant  claimed 
that  the  assignments  were  not  freely  made, 
evidence  of  quarrels  between  iriUdntiff's  wife 
and  defendant  wherein  the  wife  threatened 
her  harm  If  she  did  aot  do  us  plaintiff  told  her, 
slthough  not  having  anything  to  do  with  the 
direct  question  of  the  assignment  wwe  admis- 
sible to  show  threats  and  to  show  defendant's 
state  of  mind. 

[Ed.  Note.— For  other  eases,  see  Gifts,  Cent 
Dig.  H  87-^:  Dec  Dig.  |  48.*] 

&  ApPBu.  ASD  Ebbob  (1 882*)— IirnnD  Ba- 

aOB— BVIDBHOB. 

Where  the  attorney  for  plaintiff  told  the 
court  that  plaintiff  was  perfectly  willing  if  the 
court  wished,  to  so  Into  the  question  of  the 
relation  of  plaintiff  with  his  present  wUt  be- 
fore firorce  of  a  former  wife,  he  eannot  eom- 
^ain  of  the  admission  of  evlduiee  on  socb 
point 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8S91-8SlO;  DecTDig.  | 
882.*] 

7.  WimaaBa  (|  802*)— PaxrxzaeB  or  Wit- 

IfBSS. 

A  ruling  of  the  court  that  if  answers  to 
questions  to  a  witness  as  to  her  mode  of  life 
and  occupation  in  certain  dties  tended  ua- 
necesssrily  to  bumiUste  her,  she  need  not  give 
them  wss  proper. 

[Ed.  Note.— For  other  cases,  sss  Witnesses, 
Cent  Dig.  H  1047,  1048;  Dec  Dig.  |  802.*) 

&  TUAZ.   (I  48*)— EVIDKirOB  Ihadiobsibu 
in  Pabt. 

In  an  action  to  enforce  an  assignment  of 
insurance  poUdes,  where  It  was  asserted  by 
defendant  that  she  did  not  make  It  voluntarily, 
evidence  of  a  servant  of  defendant  as  to  de- 
feadant's  distressed  stats  of  mind  sfter  going 
to  plaintiff's  liouse  was  not  rendered  insQH^ 
Bible  beesose  sbs  stated  what  defendant  tsAA 
her  plaintiff  has  said  to  her. 

[Bd.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  1 120;  Dec  Dig.  I  48L*]  - 

9.  BvnmfCB  (I  288* )— AomBsioira— Pwdub 

Inn.uBirOB— URTxns. 

In  sn  sction  to  enforce  an  assignment  of 
insurance  policies,  where  defendant  attacks 
the  assignments  and  all  letters  written  by  her 
apon  the  ground  that  they  were  the  result  of 
coerdon  and  undae  Influence,  she  Is  not  bound 
by  declarations  in  a  latter,  and  amy  teatify 
to  the  contrary,  althou^  she  admits  t^t  the 
writing  and  signature  are  here 

[Ed  Note.— For  other  cases,  see  Brldeacc 
Cent  Dig.  H  1039-1060;  Dec  Dig.  |  mS*] 

lOt  BviDBwcB  ti  260*)  —  ExoLuaioii  or  Ih- 

VBOPBa  BVIDKRCB. 

Where  a  typewritten  letter,  purportiag  to 
be  from  defendant  to  othera,  was  not  signed 
nor  sent  to  its  sddressee,  and  defendant  tes- 
tifies that  it  was  not  her  TolUnts^  act,  the 
letter  Itself  bearing  internal  evidence  of  that 
fact  some  of  expressions  bdng  In  plaln- 
tilTs  language,  the  court  properly  refused  to 
allow  ita  admlaaton  la  evldeaec 

[Bd.  Note^For  other  cases,  see  BrldMne, 
Cent  Dig.  H  1008, 1006;  DecINg;  |  266.*] 

D^artment  2.  Appeal  fran  8vi»aior 
Court.  Los  Angeles  County ;  Ooorge  H.  Hut- 
ton,  Jndga. 

Action  by  Oartyla  a  Darla  asalnat 
Gharioa  a  Paraona  and  oClm  Jndgmant 
tot  defendanta,  and  plaintiff  aiveala.  Af- 
firmed.' 
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John  W.  Kenajh  John  S.  ailtcheU,  W.  A.  Al- 
ders(m.  and  Kemp,  Mitchell  &  Sllberberg,  all 
of  Los  Angeles,  tor  appellant  Joseph  Scott- 
and  James  L.  Irwin,  both  of  Los  Angeles,  for 
resptrndaits. 

HEXSIIAW,  J.  This  action  was  hrouffht 
by  Carlyle  C.  Davis,  plaintiff,  against  his 
daughter,  Nellie  Madelein  Davis,  and  against 
the  tmatees  under  the  will  of  Martha  Ellen 
Davis,  mother  of  Nellie  Madelein  Davis,  by 
which  win  certain  property  of  the  deceased 
was  devised  and  bequeathed  to  the  trustees 
for  a  period  of  years  in  trust  for  the  use  and 
benefit  of  defendant  Nellie  Madel^  Davis. 
Summarized,  the  pleadings  amount  to  tliia: 
Of  the  property  and  funds  of  the  trust  In  the 
hands  of  the  trustees  were  certain  life  Insur- 
ance policies  upon  the  life  of  plaintiff,  which 
policies  plaintiff  had  made  over  to  his  wife, 
Martha  Ellen  Davis,  when,  some  years  be- 
fore, differences  had  arisen  between  them, 
culminating  In  a  dlvorc&  These  policies 
were  four  in  number,  and  were  for  the  abro- 
gate sum  of  fl7,500.  Their  surrender  value 
was  betweffl  ^,000  and  f9,000.  The  plain- 
tiff pleada  that  his  daughter  voluntarily  and 
for  a  good  and  valuable  consideration  as- 
signed and  transf^red  these  policies  to  him 
on  the  3d  day  of  November.  1906;  that  the 
policies  were  in  the  hands  of  the  trustees; 
and  that,  before  the  delivery  of  the  polide* 
to  him  by  the  trustees,  the  defendant,  Nellie 
Madelein  Davis,  attempted  to  revoke  and  re- 
pudiate her  asslgnmeit  and  demanded  of  the 
trustees  that  they  do  not  deliver  the  policies 
to  the  father.  The  trustees  answered,  in  sub- 
stance, (aslting  the  court)  to  define  th^r 
duties  in  the  premises.  The  daughter  pleads 
by  answer  and  cross-complaint  that  her  sig- 
natures to  the  purported  written  assign- 
ments were  secured  from  bsr  by  the  plain- 
tiff through  duress,  violence,  fraud,  and  un- 
due influeuce.  The  court  found,  in  accord- 
ance with  the  allegations  of  the  cross-com- 
plalnt,  that  Nellie  Madeira  Davis  never 
freely  or  voluntarily  executed  the  assign- 
ments; Uiat  they  were  not  executed  for  a 
good  and  valuable  considerattcm ;  that  th^ 
execution  was  not  of  the  free  act  and  wUl  of 
Nellie  Madelein  Davis ;  but  tliat  the  execu- 
tion was  procured  from  h^  by  plaintiff 
through  the  exercise  of  undue  Infiuence,  coer- 
doa,  and  menace.  Upon  the  Judgment  which 
followed,  ordering  the  cancellation  of  the  as- 
serted assignments,  and  from  the  order  deny- 
ing his  motion  for  a  new  triail,  plaintiff  ap- 
peals. 

A  review  of  the  evidence  is  made  necessary 
by  reason  of  the  fact  that  the  principal  con- 
tention upon  appeal  is  that  it  does  not  sup- 
port the  findings  of  the  court  The  necessity 
of  the  review  In  this  case  is  the  more  un- 
fortunate, not  pnly  because  of  .the  relation- 
ship existing  betneeu  the  plaintiff  and.  the 
principal  defendant,  but  because  as  it  ap- 
pears, from  the  uioie  or  less  veiled  Intima- 
tions of  counsel  certain  findings  of  the  court 
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were  drawn  as  Inferences  from  tbe  evidence^ 
rather  than  from  the  postttve  statemmt  <it 
witnesses.  This  will  be  made  the  more  ap- 
parent aa  the  discussion  proceeds. 

[1]  Plaintiff,  Us  former  wife.  Martha  El- 
len Davia,  and  th^r  one  (diild,  the  defmdant 
Nellie  Madeldn  Davis,  lived  for  many  years 
In  Oolorado.  The  plaintiff  was  the  proprietor 
of  two  dally  newspapers  in  Leadvllle.  At 
the  time  of  the- trial,  the  plaintiff  was  om 
60  years  of  age  and  his  daughter  36  years  of 
age.  The  plaintiff  had  been  in  111  health  for 
a  number  of  years.  Differences  had  arisra 
between  himself  and  the  mother  of  def^d- 
ant  wtilch  led  to  their  separation,  and  ulti- 
mately to  their  divorce.  As  an  outgrowth  of 
these  differences  and  in  the  settl^noit  of 
the  property  rights,  plaintiff  made  over  to  his 
wife  these  insurance  poUdes  fully  paid  up. 
After  the  divorce  the  husband  married  again, 
and  with  his  second  wife  came  to  California. 
In  1906  the  divorced  wife  died,  leaving,  as 
has  t>een  said,  her  property  to  tmateea  In 
trust  for  her  daughter.  That  the  plaintiff 
had  been  a  most  kind  and  indulgent  father 
to  his  daught^  la  abundantly  established 
even  from  the  lips  of  the  daughter  hoaelt 
She  had  been  educated  at  home  and  abroad, 
studied  for  three  years  In  an  art  school  tn 
Paris,  spoke  Fr»ich  and  German,  and  upon 
her  return  from  abroad  entered  a  dramatic 
school  In  New  York  and  went  on  tbe  stage.- 
In  1885,  when  her  father  was  111.  she  took 
charge  of  his  two  dally  newspapers  at  Lead- 
vllle, remaining  there  In  charge  until  1896, 
for  a  period  of  nearly  a  year.  Then,  opon 
$5,000  being  given  her  by  her  father,  ahe  re- 
turned to  New  York  and  engaged  in  the 
business  of  furnishing  musical,  literary,  and 
other  entertainment  for  social  functions. 
But  (this,  however,  appearing  by  Inference 
and  intimation  rather  than  by  direct  proof) 
the  daughter  fell  into  evil  waya  and  Into  dis- 
solute habits.  She  led,  or  was  willing  to 
lead,  'an  immoral  Ufa  She  smoked  and 
drank  alcoholic  liquors  to  excess,  Thus,  in 
a  letter,  one  of  the  trustees,  Mr.  Parsons, 
wrote  to  her  upon  October  8,  1906,  as  fol- 
lows :  "You  must  realize  that  your  life  dur^ 
ing  the  past  eight  years  with  its  history  of 
hospitals,  sanltarimns,  etc:,  la  anything  but 
safe,  secure,  or  dignified.  It  caused  your 
mother  unutterable  woe.  I  ttave  seen  upon 
her  face  expressions  of  Intense  agony,  of  un- 
utterable grief,  when  speaking  of  you.  I 
have  no  doubt  her  death'was  hastened  by  the 
overwhelming  .  sorrow  that  your  career 
brought  upon  her.  She  was  at  times  Inclined 
to  dispose  of  her  property  otherwise  than  by 
leaving  it  to  you.  Her  mother's  affection, 
however,  prevailed,  but  It  was  her  expressed 
desire  that  the  estate  should  be  preserved  for 
a  pwlod  of  five  years  in  the  hope  and  expecta- 
tion that  during  that  time  a  greater  sense  of 
responsibility  would  develop  in  yoti.  •  •  • 
If  you  leave  your  father's  house  and  pursue 
the  life  you  have  been  leading  during  the 
past  dght  years,  we  wUl  not  rewond  to  your 
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letters  and  Megxiaaa  vHdng  for  mon^  be- 
yond tiie  amoant  we  have  fixed,  no  mattw 
vliat  occnra" 

In  1906  idalntlfl,  wltb  his  preeent  wife, 
Mrs.  Mollie  Daris,  was  llvine  npon  a  tract  of 
land  wbl<ii  he  bad  purduised  near  San  Gab- 
riel in  liOB  Angeles  county.  While  tboe  they 
learned  from  her  letter  that  defendant  was 
In  a  sanltarlnm  in  San  Dieffo^  The  wife  of 
plaintUF  wait  to  San  IMego  and,  nixni  t^ke 
promise  of  the  danghter  to  reform,  to  cease 
smoking,  and  the  nse  of  alcoholic  stimnlants, 
Mrs.  DaTls  took  her  to  her  father's  home. 
Thns.  on  the  last  of  October  or  the  1st  <tf 
Xovouba-,  1006,  tiie  daughter  waa  received 
into  her  fatber'a  honsebold.  Two  or  three 
days  afterwards— 4bat  la  to  say,  upon  No- 
vember 8d — the  danghter  executed.  In  con- 
sideration of  love  and  affection,  the  assign- 
ments to  her  tether  of  the  Insnrance  polldea. 
Of  the  drcumstancee  connected  with  and  at- 
tending these  asslgnmenta,  the  plaintiff  de- 
clares that,  though  slcfc  and  enfeebled,  he 
was  by  stress  of  poverty  compelled  to  do 
manual  labor  on  his  home  place;  that  he 
was  so  engaged  In  painting  his  barn  when 
his  daughter  came  to  him,  saying  that  It  was 
too  bad  that  he  was  forced  to  do  such  work 
at  his  age,  and  that  she  waa  going  to  trans- 
fer to  him  the  Insurance  policies  which  he 
had  given  her  mother,  voicing  the  hope  that 
he  conld  realize  enough  money  from  these 
policies  to  make  his  old  age  more  easy  and 
comfortable.  Plaintiff  expressed  his  grati- 
tude to  his  dau^ter,  and  told  hec  that  he 
was  not  physically  able  to  do  the  work  be 
was  compelled  to  perform;  that  her  proposi- 
tion was  most  generous;  and  that,  If  she 
carried  it  out.  It  would  enable  him  to  pay  his 
debts  and  employ  some  one  to  do  the  hard 
work  on  his  little  ranch.  At  no  time  did  he 
or  did  his  wife  ever  suggest  to  the  daughter 
the  assignment  of  the  policies.  On  Novem- 
ber 3d  plaintiff  had  further  conversation 
with  his  daughter.  He  was  then  preparing 
to  go  to  Los  Angeles  to  meet  Mr.  Parsona. 
one  of  the  trustees  of  the  defendant's  es- 
tate. The  daughter  drove  with  him  to  the  sta- 
tion about  a  mile  away,  and  on  the  drive  told 
him  that  she  wished  him  to  have  the  neces- 
sary papers  prepared,  while  he  was  in  Los 
Angeles,  so  that  she  could  execute  the  as- 
signment Plaintiff  told  her  that  he  would 
have  this  done  and  would  probably  bring  a 
notary  public  with,  him  on  Ms  return  to  take 
her  adcnowledgment.  Plaintiff  then,  while 
in  Los  Angeles,  did  employ  Mr.  Carl  A.  John- 
son, a  practicing  attorney,  and  a  notary  pub- 
lic, who  prepared  the  assignments ;  he  re- 
turned to  his  home  accompanied  by  Mr. 
Johnson  and  also  by  Mr.  Parsons,  one  of  the 
trustees,  whom  plaintiff  bad  known  for  many 
years.  Upon  arrival  at  his  home,  plaintiff 
testlfles  further  that  his  daughter  followed 
him  into  the  bathroom  and  asked  him  If, 
after  executing  these  assignments,  she  would 
be  expected  to  pay  for  her  board,  to  which 
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the  father  langblngly  reidled  that  be  thought 
she  '^oold  be  entitled  to  ber  keep  at  least" 
H«  gave  the  papers  to  his  daughter,  saying, 
"Here  are  the  papers,  NelUe,  wblcb  you  au- 
thorized me  to  have  noade  out"  She  took 
thwn  and  asked  if  it  was  neceftaary  to  read 
thm  all,  to  which  ber  fifttfaer  replied  that  it 
was  not  necessary  as  they  were  duplicates 
save  in  the  name  and  descr^tlon  of  the  poli- 
cies. The  danghter  sat  down  at  a  desk,  read 
the  papers,  and  then  and  tbere  signed  them, 
but,  before  alffoins  them,  he  said  to  her  that 
she  must  sdgn  than  of  her  free  wUl  and  for 
no  other  reason  than  Uiat  abe  wanted  him 
to  have  the  mon^  whl<A  the  poUdea  repre- 
soited,  otherwise  that  she  must  not  sign 
them  at  alL  She  signed  thepi,  acknowledged 
than,  and  gave  them  to  him  with  a  ktes. 
The  notary's  recollectkin  la  that,  b^ore  tak- 
ing Miss  Davis'  acknowledgment,  he  asked 
her  if  she  understood  what  the  Instmments 
meant,  and  that  she  replied  that  she  did 
and  that  It  was  all  right ;  tliat  it  was  not 
true  that  Hlsa  Davis  was  crylnff  at  the  time, 
nor  that,  in  answer  to  his  question,  "Do  you 
do  this  of  your  own  free  will?"  she  replied 
that  she  did  It  becau^  she  had  to  and  had 
no  will  of  her  own.  After  the  execution  of 
the  papers,  they  all  sat  down  to  dinner  and 
"had  a  general  social  conversation  and  pleas- 
ant evening."  Mr.  Parsons,  the  trustee,  tes- 
tifies that,  upon  arrival  at  the  house,  Miss 
Davis  spoke  to  him  relative  to  the  making 
of  the  assignments,  and  asked  him  if  it  was 
all  right,  and  he  replied:  "N^Ue,  I  don't 
care  to  advise  you  in  this  matter.  This  Is  a 
Diatter  entirely  between  yon  and  your  fa- 
ther, and  besides  I  am  the  trustee  of  this 
estate,  and  I  would  rather  you  managed  those 
things.  I  would  rather  you  settled  the  mat- 
ter between  you  and  your  father,  I  will  say 
this  to  yon,  that  if  you  do  sign  the  papers 
transferring  these  policies,  you  most  do  It 
knowing  what  you  are  doing,  and  it  must  be 
done  voluntarily  and  free  from  any  presBura 
or  influence  of  your  father  or  any  one  else. 
It  must  be  your  voluntary  act,  I  said,  other* 
wise  the  assignments  would  not  be  effective." 
She  made  no  dissent  The  witness  never 
made  any  suggestion  to  Miss  Davis  that  she 
transfer  the  policies,  and  never  In  the  slight- 
est attempted  to  infiuence  her  to  do  so.  Fix- 
ing the  surrender  value  of  the  policies  at 
about  ¥8,000,  there  was  $10,000  more  remain- 
ing in  the  trust  estate,  so  that  the  gift  was 
of  a  Uttle  less  than  half  of  the  total  trust 
estata  The  trust  estate,  under  prudent  and 
economical  management,  yielded  a  net  In- 
come of  about  S50  a  month. 

The  daughter's  story  Is  that  she  never  saw 
her  father  painting  a  bam;  ttiat  she  never 
suggested  giving  him  the  policies;  but  that 
he  said  to  her  that  he  had  paid  all  the  money 
on  the  policies  and  that  they  really  bdonged 
to  him.  She  never  volunteered  to  make  an 
assignment  of  them  to  her  father,  but,  to 
the  contrary,  ber  father  r^)res«ited  that  "he 
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had  BO  mndi  property  in  Lot  Angeles  and  he 
bad  that  beautiful  niKSt—l  liaTe  Corgottm 
how  mndi  it  was  worth — now  many  thou- 
sand dolUaaf  that  npon  the  3d  of  Norem- 
bet,  when  h&e  Cather  was  In  Los  Angeles, 
she  had  a  serious  quarrel  with  her  stepmoth- 
er, who  threatened  to  have  her  oonflned  as 
an  Insane  person;  that  she  tiled  to  tdeldione 
to  get  an  egress  wagon  to  r^nove  h^  thiz^ 
ont  of  the  house,  and  ho-  stepmother  stmck 
her  and  took  the  telephone  from  her.  Thai, 
In  the  afternoon  when  her  father,  Mr.  Far- 
sons^  and  Mr.  Johnson  sHlTed,  her  father 
took  her  in  the  bathroom  and  told  hw  he 
was  terribly  in  debt;  that  the  place  was 
mortgaged ;  that  the  Insurance  policies  were 
of  no  value  to  her,  and  that,  if  she  would 
make  than  wer  to  him,  he  would  leave  h» 
out  of  his  estate  as  mneh  money,  or  mor^ 
as  their  Talne  to  him;  that,  whUe  he  ma 
much  harassed  1^  debts  at  present.  In  a  few 
years  his  property  would  Increase  enormous- 
ly In  value.  *^en  we  went  oat  Into  the 
other  room,  or  ve  went  throui^  the  living 
room  and  ont  through  the  porch  where  ttie 
desk  and  table  and  everythlnf  wna,  and  the 
papm  were  all  ready  for  me  to  sign,  and  I 
signed  than.  I  didn't  know  what  they  were. 
I  didn't  read  them.  They  are  very  long  pa- 
pers, if  I  had  read  them  they  nevw  would 
have  got  out  So  I  snrooee  I  dldnt  aSk  tm 
proof  he  would  give  me  something.  He  Is 
my  father,  and  he  alm^  was  truthful  to 
me,  and  so  I  believed  he  would  give  me  the 
value  of  those  things,  and  still  I  wanted  Mr. 
Parsons  to  take  me  to  town,  and  when  I 
signed  these  I  went  to  Mr.  Parsons.  Be  was 
in  the  living  room.  I  said,  'Mr.  Parsons,  are 
yon  going  to  witness  this7  Are  you  going 
to  witness  my  giving  np  everything  I  own?* 
He  said,  *No,  Nellie,  that  would  not  do  at  alL 
I  am  trustee  of  the  estate*— so  there  was  no- 
body to  stand  up  for  me,  and,  yon  know,  my 
room  opened  oiC  the  porch.  Mrs.  Davis  slept 
right  by  my  door,  and  I  am  afraid  of  Mrs. 
Davis.  What  more  is  there?"  When  Mr. 
Johnson,  the  notary,  asked  hnr  If  she  signed 
the  papers  of  her  own  wUl,  she  said,  "I  don't 
know  if  you  can  say  I  have  a  free  will  or 
right,"  and  she  was  crying.  Mrs.  Davis  also 
told  her  that  she  could  never  collect  a  cent 
on  the  polldra,  and.  In  ease  of  her  father's 
death  they  were  of  no  value;  that  the  poli- 
cies were  only  good  during  her  father's  life- 
time to  borrow  money  on ;  that  she  begged 
Mr.  Parsons,  when  he  arrived  at  the  house, 
to  take  her  away  as  she  was  in  fear  of  her 
life. 

Mr.  Parsons'  testimony  upon  this  Is  that  it 
did  not  occur  on  November  3d,  but  npon  the 
day  preceding,  when  he  was  a  visitor  at  the 
tether's  home;  that  Miss  Davis  then  came 
ont  of  the  house  crying  and  said,  "Won't 
you  take  me  away  from  here?"  or  something 
of  that  kind ;  and  then  said  something  about 
some  trouble  with  her  stepmother.  "I  said, 
'Nelll^  I  have  nothing  to  do  with  yon  per- 


sonally,* and  I  said.  Ton  must  not  expect  me 
to  take  you  away  from  here;*  and  then  X 
said,  fThere  is  no  use  of  any  ezcltemrat  about 
this  oc  worry.  I  win  inquire  into  it  We 
will  adjust  this  matter  In  some  way,  per- 
haps, before  I  leave.*  Soon  after  that  we  sat 
down  and  talked,  and  she  got  ont  her  we^ 
ing,  and  everything  was  apparently  very 
pleasant  and  dieerful  the  balance  of  the 
evening.  On  November  3d  Miss  DbtIs  her- 
msit.  drove  us  to  the  bonse.  She  was  not 
we^?li«  that  ev«iing.  I  think  she  has  con- 
founded that  with  what  occurred  the  night 
before." 

The  ectplanatlon  glren  by  Mrs.  Davis  of 
tba  difficulty  between  hmelf  and  her  st^ 
dau^ter  Is  that  the  atepdau^ter  In  ho* 
craving  for  liquor  soutfht  in  every  way  to 
Indulge  her  appetite,  and  at  tlmea  to  escape 
from  the  parental  roof,  and  that  it  was  nec- 
essary for  her  to  tnt/erten  when  the  dai^- 
ter  would  idione  to  the  grocery  store  for  liq- 
uors, or  when  she  was  contemplating  0V>t 
from  her  father's  house.  Thus  her  father 
and  hla  wifS  both  testtfled  that  upon  at  least 
one  occasion  .the  daughter,  demaading  money 
to  retnm  to  New  Tork,  threatened  to  go  to 
Los  Angi^  and  earn  It  by  an  immoral  lifS 
If  it  was  not  given  to  her.  Wlien  Miss  Da- 
Tis  testified  to  her  fear  that  her  ate^otber 
would  poison  her,  the  stqmiotfaer  Inslstea 
upon  her  taking  certain  pills,  the  explana- 
tion of  the  stepmother,  herself  formerly  a 
trained  nurse.  Is  that  the  j^Us  contained 
strychnine,  were  prescribed  by  a  physician 
to  be  given  to  Miss  Davis  as  a  stimulant 
while  recovering  from  hex  debauch,  and  to 
furnish  aid  In  resisting  bet  alcohK^  crav- 
ing. 

[2]  The  appellant  Insists  that  the  evidence 
of  defendant  Is  not  inconsistent  with  the 
proofs  offered  by  plalntUT,  and  that  In  many 
particulars  it  is  so  Incoherent  and  incon^- 
ent  with  Itself  that  It  is  not  oititled  to  such 
credit  that  a  reviewing  court  wll)  say  that 
It  raises  a  conflict  But  here  again,  drawing 
the  inferences  from  that  evld^kce  which  the 
trial  court  mast  have  drawn,  and  with  the 
advantage  which  the  trial  court  possessed 
of  having  the  witnesses  btfore  It,  it  seems 
reasonable  to  say  that  these  rerj  Inconsis- 
tencies and  Incoherendes  give  evidence  of  a 
mind,  or  of  a  state  of  mind,  on  the  part  of 
the  defendant  justifying  the  trial  court  in 
withholding  Ite  approval  of  the  validity  of 
the  assignments.  Thus  It  matters  not  if  Mtai 
Davis'  life  was  not  oidangered,  1^  by  rea- 
son of  her  mental  debility  and  the  nervoos- 
ness  following  her  protracted  period  of  al- 
coholism, she  believed  it  to  be  In  danger; 
it  matters  not  U  ^e  enttftalned  hallucina- 
tions not  produced  by  the  conduct  of  her 
fiither  or  stepmother.  If,  In  fact  she  did  en- 
tortain  them,  and  through  fear  of  them,  how- 
ever groundless,  executed  the  asslgnmaits.  It 
was  not  the  free  and  volunUry  act  of  a  dis- 
posing mind.   Sudi,  we  eooclude,  must  bare 
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been  the  view  which  the  trial  coart  took  of 
this  evidence,  and  in  this  view  the  question 
oC  the  coufldentlal  relation  between  parent 
and  Child  enters  very  little,  if  at  all.  By  this 
Is  meant  that  snch  confldwtial  relation  need 
not  be  established  as  the  foondatlon  from 
which  to  attack  tlie  transaction.  The  case 
rests  upon  the  salient  fiicts  that  the  dissolute 
danghtw  TetnmUiK  to  the  OavlB  roof  after 
a  protracted  alcoholic  debauch  which  aided 
la  a  sanitariom,  endeavwlng  by  the  father's 
own  testlmonjr  to  escape  from  th^t  looj; 
threatening  to  lead  an  immoral  life  to  get 
money  to  escape,  apjparently  desirous  of  re- 
turning to  her  fbrmer.  Uf^  necessarilr  debill* 
tated  in  health  and  with  ragged  nerree,  gives 
to  bor  ftither  neoi^  one-half  of  her  tmst 
property,  declaring  that  she  did  so  under 
pressure  from  hex  fathor,  In  fear  of  her  llf^ 
and  to  bay  hw  peace.  Again  we  repeat  tliat» 
however  improbable  the  narratton  is  in  fact, 
it  may  weU  to  the  mtnd  ot  the  court  lutve 
seemed  that  Miss  Davis  believed  the  situa- 
tion.to  be  as  she  r^fresoited,  abeUef  not  sap* 
ported  by  the  conduct  ot  her  fiithor,  but  a 
distorted  belief  springing  from  her  own  trou- 
bled brain.  It  Is  omcluded,  therefore,  that 
a  substantial  conflict  in  the  evidence  la  pre- 
sented, and  upon  familiar  principles  this 
court  will  not  disturb  the  conclusions  found 
by  the  trial  court 

[I]  A  subsequent  ratification  of  tb»  assign- 
ments is  asserted  by  plalntlfV.  This  ratifi- 
cation springs  from  the  fact  that  the  daugh- 
ter resided  with  her  father  for  some  months 
after  the  execution,  and  repeatedly  wrote  to 
the  trustees  in  terms  confirming  the  assign- 
ments, in  some  instances  the  confirmation  be- 
ing outright.  In  others  conditional ;  the  oondl- 
tlons  in  one  letter,  for  example  being  that 
the  trustees  sbould  continue  to  pay  her  fOO  a 
month  and  should  turn  over  to  her  her  mo- 
ther's jewels.  In  another  the  confirmation 
wim  based  upon  the  condition  that  her  father 
and  his  wife  should  execute  to  her  some  sort 
of  an  agreement  whereby  she  should  receive 
the  amount  of  the  policies  from  their  estates 
upon  the  death  of  the  last  survivor.  But, 
as  to  these  letters,  it  is  shown  that  th^  were 
inspired  by  the  father  and  in  some  instances 
wholly  typewritten  by  him;  the  daughter 
doing  nothing  more  than  signing  her  name. 
True,  the  father  says  that  the  letters  were 
the  free  act  of  the  daughter,  and  were  mere- 
ly typewritten  by  him  after  consultation  with 
her  and  confirmation  by  her  of  their  sub- 
stance. But  the  daughter's  answer  Is  stlU 
the  same,  that  she  was  under  her  father's 
roof,  under  his  absolute  domination  and  con- 
trol, that  the  trustees  did  not  even  pay  her 
monthly  (50  to  her,  but  paid  it  to  her  father 
BO  that  she  was  penniless,  and  she  simply 
signed  whatever  she  was  asked  to  sign  until 
later  in  the  year  she  wrote  to  the  trustees 
herself  r^udiating  the  assignments,  and  con- 
sulted a  lawyer  in  Loa  Angeles  about  the 
matter. 


[4]  Numerous  exceptions  were  talrai  to  the 
rulings  of  the  court  admitting  and  rejecting 
evidence.  The  fint  of  these  groups  Is  the 
refusal  of  the  court  to  strike  out  voluntary 
statements  of  the  witness  NdUie  Davis.  It 
has  been  said  liefore  tliat  Uu  testimony  of 
Nellie  Davis  was  rambling,  In  some  respects 
contradictory.  In  otlien  absolutely  incoher- 
ent Appellant  assarts  that  the  most  glar- 
ing o£  these  erron^  and  it  will  serve  for  a 
type  ot  all,  is  the  following :  Shown  a  type- 
written letter  signed  by  Iierself,  the  court 
aakat  "What  is  the  date  ot  this  letterr  Mr. 
Kemp,  of  counsel  for  appellant  relies,  "June 
21, 1807,"  whea  the  witness  Interjects,  "Xour 
honor,  I  never  composed  tha^  and  I  doubt 
If  I  ever  wrote  it,  and  yet  the  signature  Is 
mine."  The  court  refused  to  strike  this  out 
True,  It  was  voluntary.  Tru%  it  was  not  In 
response  to  any  questicm,  but  it  was  perfect^ 
ly  pamissible  evidence^  if  questions  solicit^ 
log  it  had  been  asked;  and  the  refusal  ot 
the  court  to  strike  out  the  volunteered  mat- 
ter was  but  a  ttme^avlng  device  since  un- 
questionably the  same'  evidence  would  have 
been  adduced  under  direct  question  and  an- 
swer U  it  bad  been  stricken  out 

[S]  The  second  group  ot  exceptions  is  pred- 
icated upon  the  court's  admission  of  the 
testimony  of  Nellie  Davis  concerning  quar- 
rels between  herself  and  her  stepmother, 
MoIUe  Davis.  It  may  be  well  to  quote  this. 
Ulas  Davis  is  constantly  asking  the  court 
If  she  may  tell  her  story.  Asked  if  Mrs.  Da- 
vis ever  said  anything  to  her  about  the  poli- 
cies, she  says,  "May  I  tell  what  she  said? 
Q.  No,  not  unless  It  is  In  reference  to  the  as- 
signment of  the  policies.  A.  May  I  say  it? 
The  Court:  Yes,  go  on.  A.  She  says,  'If 
you  don't  do  what  you  are  told  to-night,  Mr. 
Parsons  will  fix  you,  and  If  he  don't  I  will.' 
And  I  said,  'You  cannot  do  a  thing  to  me,  be- 
cause I  have  never  done  anything  that  you 
could  do  anything  for.'  I  was  mad  and  I 
didn't  need  to  talk  Uke  that —  This  was  pre^ 
vlous  to  the  telephone  incident  She  said  she 
had  doctors  that  would  swear  things,  and 
she  said,  'If  you  land  in  an  insane  asylum 
in  California,  you  will  not  get  out  of  It.'  and 
she  said  that  Dr.  Horn  said  there  was  noth- 
ing the  matter  with  me  physically,  and  I 
was  not  affected,  and  that  1  had  not  nervous 
prostration,  but  that  I  was  mentally  wrong. 
She  told  me  that  on  the  afternoon  of  the  3d, 
and  she  further  said,  *If  you  get  locked  up  In 
an  insane  asylum  in  California  there  was 
no  chance.'  I  said,  That  is  rubbish,  because 
they  cannot  hold  you.  They  have  got  to 
prove  in  court  you  are  insane  ;*  and  she  said 
"The  testimony  of  two  doctors  is  suffideut ;' 
and  I  says,  'No,  the  testimony  of  two  doc- 
tors is  not  sufficient  they  cannot  go  into 
court  and  say  you  are  insane^  and  she  says, 
'They  can  in  this  state;*  and  I  says,  'You 
cannot  in  "New  York;'  and  she  says.  They 
can  in  this  state,  and  that  is  what  they  can 
do  to  you.*  I  believed  it  But  the  first  time 
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the  policies  were  mentioned  was  when  mj 
father  took  me  Into  the  bathroom,  and  this 
was  after  the  quarrel  with  my  stepmother." 
Manifestly  this  evidence  had  nothing  to  do 
with  the  direct  question  of  the  assignments 
of  the  policies ;  but  It  is  equally  manifest  that 
it  gave  eTldeuce,  first,  of  asserted  tiireats 
upon  the  part  of  Urs.  Davis;  and,  second, 
of  the  condition  of  Miss  Davis'  mind.  It  was 
therefore  admissible. 

[6]  The  ttilrd  alleged  error  is  in  admit- 
ting  evidence  <^ered  by  Miss  Davis  of  occur- 
roices  la  Leadville.  The  occurrences  seoued 
to  be  the  beginning  of  the  marital  differences 
between  the  plalntift  and  his  first  wife  and 
involved  the  stepmothw,  the  present  Mrs. 
Davis,  who  was  at  that  time  Mr.  Davis' 
unrsa  'Xliis  evidence  of  Itself  amounted  to 
notliing.  It  was  simply  a  declaration  by  the 
daughter  that  the  jvesait  wife  exercised 
great  control  over  the  husband,  and  the  con- 
clusion of  the  witness  that  "Father  would 
not  have  treated  me  that  way  if  It  had  not 
been  for  tier."  That  th^re  had  been  differ- 
ences was  not  In  question,  and  the  represen- 
tation of  Mr.  Kemp,  of  counsel  for  appellant, 
was  an  Invitation  to  the  court  to  rule  pre- 
cisely as  It  did;  he  saying:  *'If  the  court 
wants  to  go  into  that  proposition,  we  would 
be  very  glad  to  go  into  it  We  have  not  a 
thing  to  conceal,  as  far  as  the  relations  of 
Mr,  Davis'  present  wife  are  concerned.*"  Here 
to  Insist  that  the  admission  of  the  evidence 
thus  Invited  Is  prejudicial  error  is  scMuewhat 
inconsistent 

[7]  The  next  alleged  errors  were  where  the 
court  permitted  the  witness  Nellie  Davis  to 
refuse  to  answer  certain  questions.  These 
questions  were  addressed  to  her  mode  of  life 
and  her  occupation  In  the  cities  of  Chicago 
and  Boston.  The  ruling  of  the  court  was 
simply  that,  if  the  answers  tended  unneces- 
sarily to  humiliate  the  witness,  she  need  not 
give  them;  and,  resting  upon  this  perfectly 
proper  declaration  of  the  court,  she  refused 
to  answer.  Code  Civ.  Proc.  2065. 

[8]  The  next  group  of  exceptions  Is  ad- 
dressed to  the  admission  of  the  testimony 
of  Maria  McNallyj  given  by  deposition.  Mar- 
la  McNally  had  been  a  household  servant 
of  the  Davlses  and  came  to  California  to  live 
with  Nellie  Davis  after  the  latter  had  left 
her  father's  roof.  An  example  of  these  objec- 
tions Is  the  following;  Nellie  Davis  was  liv- 
ing In  her  own  bun^low  built  for  her  by  the 
trustees  near  to  her  father's  place.  The 
trustees  were  still  paying  the  money  for  the 
sut^rt  of  Nellie  Davis  to  her  father,  and  not 
directly  to  her.  She  was  obliged  to  visit 
her  father's  house  upon  her  business  affairs 
In  the  matter  of  her  bills.  The  witness  testi- 
fies to  her  frequent  nervous  and  crying  spells 
after  returning  from  her  father's  house,  and 
that  the  troubles  of  Nellie  Davis  seemed  to 
have  followed  these  visits.  She  Is  then 
asked:  "Q.  You  never  heard  Nellie  and  her 


father  talking  about  the  Insurance  polity? 
A.  No,  sir.  I  did  not  Q.  Had  you  never 
heard  him  make  any  complaint  about  the 
size  of  her  bills?  A.  The  grocery  bills? 
Q.  Yes.  A.  I  certainly  did.  I  did  not  hear 
blm,  because  I  was  not  there.  I  heard  it 
from  Nellie  after  she  would  come  bat^.  Q. 
All  you  know  Is  what  N^le  told  you?  A. 
All  I  know  Is  what  Nellie  told  me.  Q.  How 
frequently  did  she  go  over  to  her  fttther's 
house?  A.  I  do  not  think  she  ever  went 
th^  except  on  business,  and  wtien  she  got 
her  allowance  she  did  not  go  over  tbere  at 
all.  She  wait  there  whea  she  had  to  ga  Q. 
Did  be  give  her  tlie  money,  or  pay  her  bills? 
A.  No,  ti6  paid  the  bins.  Q.  He  paid  tlie 
tradesmen  direct?  A.'  Yes."  The  witness 
aeema  to  haTe  been  a  candid  one.  It  was 
competent  for  her  to  testify  concerning  the 
condition  of  Nellie  Davis  upon  her  zetiim 
from  her  father's  home,  that  she  was  per- 
turbed and  in  tears,  and  the  fact  that  she 
frankly  answers  that  she  was  not  at  Mr. 
DaTls'  house,  did  not  hear  the  conversatltm, 
and  so  could  not  know  the  cause  of  Miss 
Davis*  distress  other  tlian  what  Miss  Davis 
herself  told  her,  does  not  render  her  evidence 
InadmissiUe. 

[I]  A  letter  was  Intxodnced  in  the  hand- 
writing of  Nellie  Davis  and  signed  by  her. 
nils  letter  is  dated  in  Juue^  1907,  is  adr 
dressed  to  Mr.  Walling,  attwney  for  her 
trustees  at  Denver,  and  *nM!g8  leave  to  stete" 
that  the  assignment  of  ^e  Insurance  pollctM 
to  her  father  was  executed  by  the  writer 
fre^,  and  that  her  tether  new  sought  to 
infiuenoe  or  coerce  hex  in  the  mattw,  "and, 
farther,  whatever  lamnlses  be  has  made  to 
me  were  made  subsequent  to  the  two  acts 
moitloned,  and  not  made  as  an  inducemciut 
or  condition;"  the  promises  here  referred 
to  being  promises  to  secure  the  defendant 
out  of  the  estate  of  her  father  and  his  wlfe^ 
The  defendant  Is  allowed  to  testify,  over 
objection,  touching  the  letter  and  its  con- 
teots  as  follows:  "That  is  not  my  Bkiglish. 
My  father  composed  that  letter.  I  don't  re- 
member of  ever  seeing  It,  but  It  Is  my  writ- 
ing. I  suppose  it  Is  ttie  of  those  I  signed 
when  my  father  was  In  a  hurry,  when  he 
went  to  town  I  had  to  sign  often,  because 
he  was  going — the  postman  was  going.  It 
was  not  necessary  to  read  them  over  because 
he  would  tell  me  what  was  in  the  letter.  I 
could  not  have  been  familiar  with  the  con- 
tents of  that  letter  when  I  signed  It  because 
I  don't  recognize  It  now.  It  la  not  my  com- 
position at  all.  The  corftents  are  new  to  me;** 
It  is  asserted  by  appellant  that,  as  respond- 
ent admits  having  written  the  letter  and  hav^ 
ing  signed  It,  she  must  have  known  the  con- 
tents  and  Is  bound  by  the  declarations  there- 
in contained.  But  In  this  appellant  loses  sl^t 
of  the  fact  that  the  attack  upon  the  assign- 
ments and  upon  all  of  this  correspondence 
Is  that  they  were  the  remit  of  ooerdon  and 
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ondne  Inllnenoe.  As  bearing  upon  these  is- 
sues, the  testimony  of  the  witness  was  In 
point  and  admissible. 

[ID]  The  court  refused  admission  in  evi- 
dence of  a  long  typewritten  document  pur- 
porting to  be  from  Nellie  Darls  to  Imt  trus- 
tee, Mr.  Parsons,  the  last  page  of  whicli, 
however,  was  in  her  father's  handwriting. 
This  letter  was  neither  signed  by  Nellie  Da- 
vis nor  sent  But  ai^Ilant  contends  that  It 
contains  statements  negatirlng  much  of  her 
testimony,  and  therefore  should  have  been 
admitted.  It  was  refused  admission  in  erl- 
dence,  first,  for  the  reasons  indicated,  that 
the  letter  was  not  signed  by  Nellie  Davis 
nor  sent  to  its  addressee,  and,  further,  be- 
cause she  testifies — and  the  letter  Itself  bears 
internal  evidence  of  the  fact — tliat  it  was 
not  her  free  Toluntary  act,  that  only  some 
of  Its  expressions  were  hers,  and  others  were 
those  of  her  father.  It  was  not  error,  there- 
fore, for  the  court  to  refuse  to  receive  ttiis 
writing. 

To  sum  up,  therefore,  It  is  sufQcient  to  say 
that,  while  the  direct  evidence  in  the  case 
strongly  preponderates  In  favor  of  the  fair- 
ness of  the  gift  by  the  daughter  to  the  fath- 
er, yet,  when  consideration  is  paid  to  the 
character  of  the  daughter,  ber  habits  of  life, 
the  restraint  put  upon  her  ander  her  father's 
roof,  her  nervous  condition,  her  aK>arent 
Inability  because  of  ber  habits  to  maintain 
herself,  and  the  flnai  fact  that  this  gift 
she  is  Irrevocably  parting  with  nearly  half 
of  her  small  property.  It  may  not  be  said  that 
the  4iial  court  wu  not  Justlfled  in  declaring 
that  gift  to  liave  been  one  not  freely  and  t61- 
nntarlly  made. 

The  Judgment  and  ordw  appealed  from  are 
therefore  affirmed. 

We  concur:  UBLVIN,  J.;  LORIOAN.  J. 


(Ui  Cal.  741) 

CLAPP  ct  al.  T.  OHURCHILL  at  aL 
<Ii.  A.  2,994.) 
(Supreme  Court  of  Callfomis.    Pbb.  20,  1918. 
RebearlDf  Denied  Uarch  21,  1013.) 

1.  BoURDABIKS  <l  46*)  —  BSTABLISUlflITT  — 
AoBEBHBIfT  or  PAa-mS—QKOCNDB  AND  VA- 
LIDITY or  AeSKEMENT. 

The  rule  as  to  an  agreed  boundary  line  and 
Its  binding  effect  upon  coterminous  owners  rest^ 
upon  the  fact  that  there  la  an  actual  or  be* 
Umd  uncertainty  as  to  the  tme  line,  acquies- 
cence beSag  merdy  evidence  of  the  agreement, 
and  tben  only  when  a  formal  agreement  will  be 
binding;  but  a  formal  agreement  to  fix  a 
bouodaiy  line  is  void  if  either  party  knows  that 
the  agreed  line  Is  mot  the  true  ilne. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent.  Dig.  H  212-220,  24»-2(»l;  Dte.  Dig.  { 

2.  Fbauds,  Statute  or  (|  TO*)— Oohtitancb 
OF  Laivd— EsTABLisHiaeirT  or  Bouhdabies— 
"TBAnrsvxB  or  Title." 

A  valid  formal  agreement  upon  a  boundary 
line  .is  not  a  transfer  of  tlUe  within  the  itatute 
of  fraads;   the  theory  of  the  law  being  that 


there  has  been  oo  OMTsyanea  of  any  land,  bnt 
simply  an  agreement  as  to  the  land  which  the 
parties  respectively  own  under  cireumstanceB  es- 
topping either  from  thereafter  denying  it 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  I  112 ;  Dec.  Dig.  f  70.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7064-70701 

3.  BOUNDABIBS  (I  37*)  —  BSTABLISHICENT  — 
£}VIDSIICE  or  UnCEKrAIHTT. 

Id  an  action  to  determine  the  twundary  line 
between  adjoining  owners,  plaintiff  showed  that 
he  did  not  know  where  the  true  boundary  lioe 
was  until  he  caused  his  land  to  be  sarveyed, 
when  It  was  ascertained  according  to  the  calls 
in  bis  deed,  and  also  defendant's  acqnlesceoce 
in  bis  exercise  of  dominion  over  the  strip  in 
controversy.  Held,  that  his  own  uncertainty 
was  not  defendant's  uncertain^,  and  that  there 
was  no  evidence  that  defendant  regarded  the 
boundary  line  as  oncertain. 

[Ed.  Note.— For  other  cases,  see  Bonndaties. 
Cent  Dig.  §|  184-194;  DecTDig:  {  87.*] 

4.  BVIDENCB    (I    274*)    —    DKCLABATlOSa  — 
BOUKDABIKS. 

In  an  action  to  determine  a  boundary  Hue, 
plaintiff's  testimony  that  he  did  not  have  a 
very  distinct  cooversation  as  to  the  botmdary 
line  at  the  time  he  went  Into  possession,  and 
that  it  was  indicated  as  the  sonth  side  of  adjoin- 
ing property,  and  his  testimony  as  to  what  be 
claimed  as  the  boundary  line  during  possession, 
was  inadmissible,  where  It  was  not  ^own  that 
such  conversation  was  with  defendant  or  that 
defendant  knew  of  his  claim. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  1121-1134;  Dea  Dig,  |  274.*] 

5.  EVIDEIfCB   (S  471*)  —  BSTABLISHlfENT  or 
BoUNDABY  —  ADMISSZBIUTT  or  EVIDEIfCS— 

Beplication, 

Id  an  action  to  establish  a  boundary  line 
as  marked  by  a  hedge,  testimony  of  a  witness, 
who  had  sowed  seeds  for  i^aintlff  on  the  dis- 
puted strip,  ttiat  he  supposed  the  hedge  belong- 
ed to  plaintiff,  was  inadmissible. 
,J[Ed.  _Note.— Jor  other  qaaes,  see  Evidence. 
Cent  Dig.  iS  2149-2185;  Dec.  Dig.  |  471.*] 

D^rtment  2.  Anwal  from  Snpolor 
Court,  Lob  A&gtiw  Oounty;  George  B.  But- 
ton, Judge. 

Action  by  Mary  B.  N.  Clan>  and  husband 
against  r.  S.  Cninrcblll  and  others.  JudS- 
ment  for  drilendanta,  and  plalntlflb  aiveal. 
Affirmed. 

W.  I.  Morrison,  of  Loa  Angeles,  and  F.  O. 
Orulc^hank,  of  Pasadena,  for  appellants. 
O.  A.  Gibba,  of  Pasadena,  and  Blcbarda  A 
Carrier,  of  Santa  Barbara,  for  reapondoits. 

HENSHAW.  J.  'nils  action  was  brought 
to  determine  the  common  boundary  line  be- 
tween plaintiff*  land'upou  the  north  and  de- 
fendantB'  land  upon  the  south,  and  to  re- 
strain defendants  from  cutting  down  and  de- 
stroying a  row  of  pomegranate  trees  which 
plaintiffs  assert  are  upon  and  '  define  the 
boundary  line.  A  nonsuit  was  granted,  and 
from  the  Jadgmoit  which  followed  plaintUTs 
appeal. 

The  land  in  controversy  is  a  strip  4  or  5 
feet  wide  and  S90  feet  long.  There  la  no  con- 
tention that  there  are  any  false  calls  In  the' 
deed  to  the  plaintiffs,  nor  that  there  is  any 
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dtocrepancy  b«tweea  the  calls  and  risible 
and  declared  monuments.  The  deed  of  the 
plaintiffs,  It  Is  stipulated,  is  certain  In  Its 
terms,  and,  running  tlie  ooorses  and  dis- 
tances of  this  deed,  the  boundary  line  is  fixed 
4  or  S  feet  north  of  the  row  of  pomegranate 
trees.  Nor  is  this  a  case  where  the  litigants 
hold  tiom  a  common  grantor,  or  where  one, 
the  owner  of  the  whole  tract,  is  the  grantor 
of  the  other  who  thus  becomes  the  owner  of 
a  portion  of  the  tract.  The  case  is  one  where 
plaintiffs  to  prevail  most  establish  an  nn- 
certatn  boundary  line,  an  agreement  between 
the  coterminous  owners  to  fix  that  boundary 
line,  and  the  fixing  of  that  line  by  agreement, 
or  must  establish  their  title  by  adverse  pos- 
session. The  motion  for  a  nonsuit  was  ad- 
dressed to  the  insufficiency  of  the  evidence 
to  show  plaintiffs'  ownership  of  the  property 
by  either  method.  Thus,  as  one  of  the 
grounds  of  the  motion,  It  was  urged  that  no 
adverse  possession  for  the  statutory  period 
with  payment  of  taxes  had  been  proven,  and 
npcm  the  other  it  was  urged  "that  the  plain- 
tiff has  not  been  in  possession  with  improve- 
ments of  a  substantlBl  order  for  five  years; 
and  that  there  was  no  dispute  shown  or  un- 
certainty to  make  an  agreement  as  to  what 
the  boundary  line  should  tiave  been  with  any- 
body; and  there  Is  no  estoppel;  and  no  im- 
provements have  been  made  such  as  would 
make  it  equitable  that  the  plaintiffs  should 
recover," 

Upon  the  matter  of  adverse  possession 
there  Is  no  contentira  that  It  was  proved  by 
idalntiffB  that  any  title  was  thus  acquired. 
Whatever  may  hare  been  plaintiffs'  acts  of 
domlnlfHi,  ownership,  and  control  over  the 
dlapoted  strip,  It  Is  unquestioned  that  they 
did  not  pay  the  taxes  thereon.  The  wtwle 
case,  therefore,  rests  upon  the  {oopoaitlon 
first  set  forth. 

The  action  was  brought  In  F^ruary,  1911. 
Plaintiffs  acquired  title  to  theilx  proper^  In 
1005,  more  than  five  years  prior  to  the  com- 
mencement of  the  action.  Title  to  plalntiffe' 
property  stood  In  the  name  of  Bfory  B.  N. 
Olaw.  Dr.  Clapp,  her  husband,  joined  with 
her  as  plaintiff,  teaUflea,  in  substance,  that 
in  purchasing  and  altering  into  posaession 
of  the  land  he  took  It  for  granted  tiiat  the 
southern  boundary  line  waa  tlie  row  of  pome- 
granate trees  with  a  fence,  or  the  remnants 
of  a  fence  running  through  it  The  fence 
was  a  wire  fence  sniqiwrted  partly  by  the 
pomegranate  trees  and  partly  by  some  two  or 
three  old  posts.  Only  parts  of  the  fence 
were  there.  He  had  a  new  fence  put  np 
to  keep  the  boys  out  There  was  a  building, 
"a  kind  ot  bam  and  cUcken  corral,  and  a 
house  at  the  southeast  comer  of  lot  7;  the 
south  end  was  tight  up  against  this  hedge." 
He  had  it  torn  down.  He  always  supposed 
tliat  the  pomegranate  trees  marked  his  south- 
ern line.  He  liad  openly  occupied  all  the 
property  np  to  the  hedge.  He  trimmed  the 
hedge  on  his  ride  and  planted  naaturtlnms 
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and  other  fiowers  upon  ttie  atclpt  bnt  tli^ 
did  not  grow  well  because  of  Uie  hedge.  Be 
had  built  a  garage  at  the  aonthwest  corn^ 
of  t^e  iHt^ertT.  No  part  of  the  garage  prop- 
er waa  nptm  the  disputed  strip.  Its  aauOi- 
em  side  corresponded  exactly  with  tlM  line 
of  plaintiff^  property  as  called  for  in  the 
deed.  However,  the  original  at^  of  the  gar- 
age were  built  upon  the  disputed  strip,  and 
these  original  step*  were  afterwards  torn 
down  and  replaced  by  new  ones  upon  tbe 
same  spot  No  dsjectlon  was  made  by  any 
one  to  these  acta  ot  dmnlnlim  and  cwbol. 
The  witness  did  not  know  tbat  the  pome- 
granato  hedge  was  not  the  tme  sontiian 
line  until  he  had  a  survey  made  In  aoecwd- 
ance  with  the  calls  of  his  deed  and  found 
that  his  line  was  thus  established  torn  or 
five  feet  north  of  tlie  line  of  pomegranate 
trees.  He  did  not  know  that  the  boondary 
stakes  were  there  along  tbe  tme  line  ontU 
shortly  before  his  testbnouy  when  he  saw 
them  uncovered.  This  is  substantially  the 
testimony  to  support  plalntUBi'  caae.  It  Is 
silent  upon  several  Important  mattera.  Then 
is  no  word  of  testimony  that  tbe  defendants; 
or  any  one  of  them,  b^eved  or  dedaved 
th^r  northern  boundary  line  to  be  uncertain. 
Th&e  is  no  testimony  about  any  agreement 
fixing  the  pomegranate  liedge  as  the  accept- 
ed tMundary  line  because  of  such  uncertainty, 
and  the  whole  caae  of  ttie  plaintiffs  resolves 
itself  down  to  this:  That  plalntUEta  did  not 
know  whexe  the  boundary  line  called  for 
their  deed  was,  but  supposed  It  to  be  Qw 
pomegranate  tiedge.  There  waa  no  nnctf- 
talnty  even  upon  the  face  of  their  deed.  Tbe 
pom^ranate  hedge  aa  the  boundary  line  was 
a  mere  assumption  upon  their  part  Plain- 
tiffs exercised  certain  acts  of  dominion  and 
control  over  tbe  disputed  atrlpu  Fn»n  the 
acquiescoice  by  Uidr  sllenoft  of  the  eot^nd- 
nous  owners  to  the  south  it  Is  argued  that 
this  acquiescence,  having  continued  for  a 
period  equal  to  that  required  by  the  statute 
of  limitations,  gives  rise  to  the  conclusive 
presumption  of  previous  agreement,  or.  If  not 
to  the  conclusive  presumptitm,  at  leaat  to  a 
presumption  whi(A  has  not  been  r^ntted 
by  any  evidence. 

[1]  But  the  doctrine  of  an  agreed  bound- 
ary line  and  its  binding  effeeto  upon  the  co- 
terminous owners  rests  fundamentally  upon 
t&e  fact  that  there  Is,  or  is  believed  by  all 
parties  to  be,  an  uncertainty  as  to  the  loca- 
tion of  the  true  line.  When  tliat  uncertainty 
exlate,  or  Is  believed  by  them  to  exist  they 
may  amongst  themselves  by  agteem^t  fix 
tbe  boundary  line,  and  that  agreeniHit  will 
bind  all  the  consenting  parties.  Acquiescoice 
Is  merely  evidence  of  tbe  agreement  and  can 
properly  be  considered  as  evidence  of  an 
agreement  only  .  when  a  formal  agreement 
would  itself  have  made  a  binding  contract 
But  a  formal  agreement  to  fix  a  boundary 
line  is  not  valid,  indeed  is  void.  If  tbe  parties 
know,  or  one  of  them  knows,  that  the  agreed 
line  Is  not  tbe  true  Ilne^  or.  In  otbw  wwds, 
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If  then  be  not  an  aetnal  oi  beUered  uncer- 
tain   as  to  the  true  Use. 

[1]  nils  Is  ao  becaoae  nader  ou  lew  title 
to  real  property  can  be  tranaf  erred  only  by 
deaoent,  derlae,  convince  Inter  Tivoa,  or 
adverse  bolding,  and  to  allow  parties 
where  tbelr  oommoB  boundary  line  was  not 
uncertain  or  in  dispute  by  a  mere  agreement 
to  give  one  title  whldi  belongs  In  another 
woQld  be  the  reot^itton  of  a  mode  of  trans- 
ferring title  not  eoantmanced  by  law.  Lewis 
T.  Ogtam,  149  Cat  S06, 87  Pac.  00, 10  U  R.  A. 
(N.  S.)  610,  117  Am.  6t  Sep^  161;  Hann  t. 
Bfann.  152  Cal.  28,  01  Pac.  904;  Tonng  t. 
Blakeman,  1B8  ObL  4n,  9Q  Pa&  888;  Lonsta- 
lot  r.  STcKeel,  157  Gal  Q34,  106  Pac  707. 
Whm  sudi  an  agi%«nent  has  haea  deliberate- 
ly entwed  Into,  It  is  not  Uie  theory  of  the  law 
that  there  has  been  a  coUTeyance  of  any  land 
from  the  one  coterminous  owner  to  the 
other,  bat  It  la  simply  that  they  have  agreed 
between  themselves  as  to  the  land  which 
they  respectively  own  under  drcomstances 
which  estop  either  of  them  thereafter  from 
denying  it  This  does  not  mean  tbat  the 
Inference  cft  an  agreement  arising  from  ac- 
anlescence  does  not  soi^rt  the  added  infer- 
ence that  the  Inferred  agreement  was  based 
on  a  questioned  bonndary.  The  primary  in- 
ference iB  of  a  valid  pre-exlatlng  agreement, 
and  to  be  vaUd  tbat  agreeineot  must  have 
been  based  on  a  doubtful  boundary  line.  But 
what  is  meant  Is  that  this  inference  of 
a  doubtful  boundary  will  not  prevail 
against  the  proved  fact  to  the  contrary, 
namely,  that  there  was  no  question  or  doubt 
or  dispute  between  both  parties  over  the 
boundary, 

[3]  In  the  case  ujider  consldwatlon  plain- 
tUTs  evidence  completely  breaks  down  in  its 
failure  to  show  an  uncertainty  touching  the 
boundary  line  which  would  support  such  an 
agreement  for,  as  is  said  to  Lewis  v.  Ogram, 
supra,  "such  an  agreement  necessarily  is  not 
valid  for  any  other  purpose  than  that  of 
settling  an  uncertainty  to  regard  to  common 
boundary."  Plaintiff  shows  that  he  did  not 
know  where  the  true  boundary  line  was  until 
be  caused  bis  land  to  be  surveyed,  when  it 
was  easily  determined.  Bat  his  unoerUtoty 
was  not  the  defendants*  uncertatoty,  and 
there  Is  not  the  slightest  evldoice  that  they 
considered  that  th^r  northern  boundary  Une 
was  uncertain  to  its  location.  Ther^ore 
the  acquiescence  of  the  d^endants  to  the 
acts  of  the  plaintiffs  to  their  exercise  of  do- 
mlnton  over  the  strip  might  make  against 
them  for  their  failure  to  assert  their  right, 
If  title  were  claimed  by  adverse  possession, 
a  claim  ^^ch  has  heretofore  been  said  could 
not,  to  this  tostance,  be  sustained.  But  It  Is 
without  meantog  or  potency  under  the  con- 
tention of  an  agreed  bonndary  Une  because, 
as  has  been  said  and  shown,  an  agreement 
fixing  a  common  boundary  line  can  only  have 
efficacy  where  the  true  boundary  Is  either 


uocwtoln  to  fact  or  la  b^Uered  1^  On  con- 
tracttog  parties  to  be  nncortaln. 

14]  The  witoeaa  Dr.  Olapp  was  asked  tihe 
question,  "Will  yon  state  what  cwvwsatlon 
yon  hod  with  vtferenoe  to  the  south  bound* 
ary  line  of  yonr  property  at  the  time  yon 
vent  toto  possessUm  therer  Be  answered. 
"I  did  not  have  a  very  distinct  conversation  to 
the  matter,  but  the  bonndary  Une  was  in- 
dicated to  me  as  the  south  aide  of  that  ^op- 
erty,  and  I  hlid  no  snrvey  made  ot  it"  A 
motion  to  strike  out  the  answer  tondilng 
the  conversation  was  made  unless  it  was 
shown  to  have  been  a  conversation  with  the 
defwdants,  and  the  motion  was  granted. 
The  ruling  was  proper.  The  witness  does 
not  detdare  that  this  convmatlon  was  had 
with  toe  defendante  or  any  of  them;  he  does 
not  declare  tbat  the  row  of  pom^ranate 
trees  was  todtcated  to  him  as  his  bmrndary 
line.  He  had  auffidently  todlcated  his  own 
Ignorance  of  his  true  boundary  Itoe,  and 
this  evidence  would  not  to  the  slightest  tcsid 
to  show  toat  toe  defendants  or  any  of  than 
were  to  like  ignorance; 

Agato  the  .wltoess  was  asked.  "State  what 
you  claimed  as  the  south  boundary  Une  ot 
your  property  during  the  time  yon  were  to 
poBseaslon."  While  an  objection  to  the  ques- 
tion was  made  upon  the  ground  that  the 
evidence  was  inadmissible  unless  these  claims 
were  shown  to  have  been  brought  to  the 
knowledge  of  toe  defendante,  and  while  the 
objection  was  sustained,  nevertheless  toe 
witness  was'  permitted  to  answer,  and  did 
answer  freely:  "We  occupied  all  of  toe  prop- 
erty up  to  the  hedge  openly.  •  •  since 
we  came  into  possession  we  have  occupied  it" 

[S]  A  wltoess  testified  that  be  had  sowed 
seeds  for  Dr.  Clapp  along  toe  disputed  strip, 
concludtog  his  answer  by  saying,  "and  I  have 
sui^;>osed  tbat  the  hedge  belonged  to  Dr. 
Clapp."  The  quoted  portion  of  his  answer 
was  stricken  out  on  motion.  It  is  asserted  that 
tola  was  error.  Clearly  toe  supposition  of 
toe  wltoess,  even  if  it  be  dignified  as  do 
Bpp^lants  by  calling  it  his  "opinion"  touch- 
ing the  title  to  toe  propertTp  was  not  admis- 
sible to  evidence. 

No  otoer  potota  upon  toe  rec^tlon  and  re- 
jection of  evidence  are  made^  and,  for  the 
reasons  given,  toe  Jadgmuit  and  order  ap- 
pealed from  are  affirmed. 

We  concur:  UELVIN,  J.;  LORIGAN,  J. 

on  Cal.  App.  Be) 

PEOPLB  T.  BERNABD.    (Or.  420.) 
(District  Court  of  Appeal,  First  District,  Oali- 

fomla.    Jan.  81,  1018.) 
1.  roROBBT  (I  44*)  —  SuFncnircT  or  Hvi- 

DKNCE. 

Evidence  in  a  prosecuticm  for  forgiDg  a 
check  held  to  sustain  a  finding  toat  the  allied 

drawer  waA  a  fictitious  person. 

[Ed.  Note.— For  other  cases,  tee  Forcery, 
C«Qt  Dig.  if  117-121 ;  D«c  Dig.  i  44.*] 
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X  Cbihiitaz.  Law  ({  808)^*)— iNSTBucnons. 

An  itutrnctioo  In  a  forserj  prasceotlAit, 
whidi  merelj  repeaMd  the  pronriwii  ct  Pen. 
Code,  I  470,  defining  torgBry,  upon  which  the 
information  was  based,  was  not  erroneous, 
thoQgb  parts  of  the  section  read  did  not  apply 
to  the  case  made  bj  the  ioformatioD  or  jwooL 
[Bd.  Note.— For  other  caseB,  see  Criminal 
Iaw,  Cent  Dig.  i  18U ;  Dec  Dig.  |  808^.*] 

8.  FOROEBT  (I  87*)— ADKieSIOH  OT  BJVIDrNCE, 
Iq  a  prosecution  for  forging  the  name  of 
"Manuel  Babtist"  to  a  check,  in  which  it  ap- 

E tared  that  no  one  by  that  identical  name  ex- 
ted,  evidence  was  admissible  by  one  named 
"Manuel  J.  Baptist,"  a  depositor,  that  the  sig- 
nature to  the  cneck  was  not  his,  and  specimens 
of  bis  handwriting  were  also  admissible 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent  Dig.  ||  106-107,  lU ;  Dec.  Dig.  f  87.*] 

4.  Cbihihal  Law  (|  982*>— Sewtbnce~Sds- 

PENSION— HkABIKO  MOTION  FOB  NBW  TBIAL. 
The  tect  that  a  motion  for  new  trial  was 
made  and  filed  before  accused  was  formally  ar- 
raigned for  sentence  did  not  affect  its  status  as 
a  motion  for  new  trial,  so  as  to  prevent  the 
court  from  continuing  the  bearing  thereof,  as 
Is  authorized  b^  Pen.  Code,  %  1191,  especially 
where  the  connnuance  was  requested  by  ac- 
cused, BO  that  jurisdiction  to  impose  sentence 
was  not  lost  by  the  delay. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  H  2500,  2501;  Dec  Dig.  | 
062.'] 

Appeal  ftom  Superior  Court,  Alameda 
Oounty;  Joba  Ellsworth,  Judge. 

J.  B.  Bernard  was  convicted  of  forgery, 
and  appeals.  Tram  Jadgment  of  conviction 
and  order  doijlng.  a  motion  for  a  new  trial, 
defendant  appeals.  Affirmed. 

T.  L.  Cbristlanson,  of  Oakland,  for  appel- 
lant U.  S.  Webb,  Att7.  Gen.,  for  the  People. 

HALL,  J.  Defendant  was  convicted  of  the 
crime  of  forgery,  and  upon  Judgment  being 
pronounced  appealed  to  this  court  from  the 
Judgment  and  order  denying  Ua  motion  for 
a  new  trIaL 

In  apt  and  sufficient  language  defendant 
was  fiharged  both  with  falsely  making,  and 
knowing  the  same  to  be  false  and  forged, 
uttering,  and  passing  as  genuine  and  true  a 
certain  check,  which  is  set  out  in  the  Infor- 
mation. Both  the  making  and  uttering  are 
charged  in  the  Information  as  having  been 
done  with  intent  to  defraud  one  John  Rattl, 
to  whom  it  is  alleged  the  check  was  passed 
aa  true  and  genuine  by  defendant  The 
check,  as  set  out  In  the  Information  and  as 
proved,  was  drawn  upon  the  First  National 
Bapk  of  Oakland,  Cal.,  for  the  sum  of  flS, 
payable  to  "Frank  H.  Sllva  or  bearer,"  and 
purported  to  be  signed  "Manuel  Babtist"  as 
drawer  thereof.  It  also  purported  to  be  In- 
dorsed on  the  back  thereof  "Frank  H.  Sllva." 

The  evidence  showed  that  defendant  pass- 
ed the  check  to  John  Ratti  aa  true  and  gen- 
uine, and  obtained  thereon  tmm  John  Batti 
the  sum  of  918.  Upon  presentation  at  the 
bank  upon'  which  it  was  drawn,  it  was  not 
paid,  for  the  reason  that  no  Manuel  BabUst 
had  or  ever  had  had  an  account  at  such  bank. 
A  brother  of  defendant,  however,  learning  of 
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the  matter,  snbseQucntly  paid  flie  aaioant 

of  the  check  to  RattL  Evidence  was  giTeia 
by  an  expert  in  handwriting  that  the  written 
portion  of  the  check,  including  the  wtae 
"Mannd  Babtist"  and  the  indorsement^ 
"Frank  H.  Sllva,"  were  written  by  the  same 
person  who  wrote  certain  exemplars  used  for 
comparison.  The  writ«  of  these  exemplars 
was  proven  to  be  the  d^endant  Evidence 
was  given  by  a  police  officer  that  after  dili- 
gent inquiry.  Including  an  examination  of 
the  directory  of  all  the  dtles  and  towns  of 
Alameda  county,  be  oould  find  no  sucti  per- 
son as  Manuel  Babtist  In  addition  there 
was  the  testimony  of  the  cashier  and  tlie 
bookkeeper  of  the  bank  that  no  such  i>eraon 
had  or  ever  had  had  an  aoeoont  with  tba 
bank. 

[1]  This  testimony  was  ample  to  support 
the  theory  that  Manuel  Babtist  was  a  ficti- 
tious person.  People  v.  E^Inger,  J.05  GaL 
36,  38  Pac  633.  Op  the  other  hand.  It  was 
shown  that  one  Manuel  J.  Baptist  had  aa 
account  with  the  bank  upon  which  tlie  check 
was  dravm,  but  he  testified  tliat  he  did  not 
draw  tile  check,  nor  authorize  any  one  to 
draw  It  or  sign  his  name  thereto. 

Under  these  dfcumstances  the  court  gave 
an  Instruction  which  permitted  a  conviction 
notwithstanding  either  or  both  Manuel  Bab- 
tist or  Frank  H.  Sllva  were  fictitious  per- 
sons. In  so  doing  appellant  dalms  that  the 
court  erred,  for  the  reason,  aa  he  claims, 
that  a  prosecution  for  making  a  fictitious 
check  shduld  be  under  section  476  of  the 
Penal  Code,  and  not  under  section  470,  under 
which  this  case  was  prosecuted,  dtlng  tn 
support  thereof  People  v.  Elliott,  00  CaL  68QL 
27  Pac.  433,  and  People  v.  Eppinger,  lOS 
CaL  86,  3S  Pac.  GSS.  Since  those  cases  were 
decided,  however,  section  470  has  been 
amended  to  avoid  the  rule  laid  down  in 
those  cases,  and  so  as  to  cover  the  case  made 
by  the  proof  In  this  action,  and  covered  by 
the  Instruction  given  by  the  court  and  now 
challenged  by  appellant  Stats.  1006^  p.  673. 
The  instruction  complained  of  is  a  correct 
statement  of  the  law  as  It  has  existed  since 
the  amendment  to  aeetlon  470  of  the  Penal 
Code  of  1906. 

[I]  Ai^llant  also  complains  of  an  instrae- 
tlon  In  which  the  court  etmply  read  from 
the  section  (section  470^  Pen.  Code)  defining 
forgery  under  whldt  Uie  InfomatlMi  was 
framed.  In  this  the  court  did  net  err,  al- 
though some  portlona  of  the  seetlMi  aa  read 
do  not  KmHj  to  the  case  made  by  tbe  In- 
formation or  the  proof.  It  was  ainq;ily  read 
as  a  definition  ot  forgery. 

[8]  The  court  did  not  wr  In  allowing  Man- 
uel J.  Baptist  to  testify  that  the  signature  to 
the  check  In  question  was  not  his,  nor  In 
submitting  to  the  Jury  siiedmens  of  the  hand- 
writing of  Manuel  J.  Baptist  Althou^  the 
name  "Manuel  J.  Baptist"  differs  somewhat 
from  the  name  "Manntf  BabUst,"  the  cir- 
cumstances of  the  case  were  such  aa  to  Juj>- 
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tUjr  tbft  Introdnctton  of  the  evldeiice  to  pre- 
clude aii7  Inference  or  presumption  tbat  the 
signature  "Hanuel  Babtist"  was  either  made 
or  authorized  by  Baptist,  who  did  have  an 
account  with  the  bank  upon  which  the  check 
was  drawn. 

Appellant  attacks  the  reliability  of  the 
testimony  gtren  by  the  expert  upon  hand- 
writing; but  the  iut7  likewise  had  before 
tiiem  the  disputed  check  and  proven  exem- 
plars of  the  handwriting  of  defendant,  and 
from  the  entire  eTldaioe  fotmd  the  defend- 
ant guilty.  AiUx  an  examination  of  the  en- 
tire record  Ineludlng  the  evidence,  we  eee  no 
reason  to  disturb  the  ftaidlng  at  the  jury. 

Lastly  It  is  contended  that  the  court  lost 
jurisdiction  to  pronounce  Judgment,  because 
sentence  was  not  pronounced  within  five  days 
after  verdict  The  verdict  was  rendered 
September  24,  1912.  The  cause  was  then 
continued  to  September  28,  191%  upon  which 
day  tiw  record  discloses  that  "defendant  now 
makes  and  flies  a  motion  for  a  new  trial, 
and  the  cause  is  by  the  court  ordered  and 
hereby  Is  continned  to  October  S,  1912,  at 
9:80  a.  m.  f or  hearing  upon  the  motion  fur 
a  new  trial  and  sentence  at  the  request  of 
the  defendant,"  upon  which  day  Judgment 
was  pronounced  after  bearing  and  denying 
the  motion  for  a  new  txiaL 

(4]  The  continuance  for  tlie  porpose  of 
hearing  the  motion  for  a  new  trial  was  au- 
thorized by  the  law.  Section  ll91,Pen.  Code. 
The  fact  that  the  motion  was  made  and  filed 
before  defendant  was  formally  arraigned  for 
sentence  does  not  rob  it  of  the  force  and 
effect  of  a  motion  for  a  new  trial  so  as  to 
preclude  the  court  from  continuing  the  hear- 
ing tb«eof  as  allowed  by  section  1191  of  the 
Penal  Code.  Ei^ecially  must  this  be  so 
wlMre  the  eontlnnance  is  at  tlie  request  of 
defendant 

The  judgment  and  order  are  affirmed. 

We  concnr:  lAOTNON,  P.  J.;  IfUBPHBTT, 
J.,  pro  tem. 


(&  Csl.  App.  69) 

WHINNERT  V.  WHINNEBT.    (Wr.  1,061.) 

(District  Court  of  Appeal,  Third  Diatirtct,  Cali- 
fornia.  Jan.  81,  1913.  Rehearing  Denied 
fay  Supreme  Court  HanA  24,  1018.) 

1.  DiTOBCs  (I  130*)— Actio w—8crwcixwcT  ow 

EVI DENCE— CaUELTT. 

EJvidence  Jd  divwce  AeJd  to  rapport  a  find- 
ing that  the  husband  treated  the  wife  la  a  cruet 
manner  so  as  to  anthoiize  a  divorce. 

[Ed.  Note.— For  other  cases,  see  Dfvoroeu  Cent 
Dig.  If  442-445;  Dec:  Dig.  1 180.*] 

2.  DtVOKCE  f|  49*>— COIVDOWATION. 

Under  Civ.  Code.  |  118,  providfng  that 
where  a  cause  for  divorce  coneUts  of  cruel- 
ty, where  the  offeoee  li  made  up  of  a  Mriea  of 
BCte,  conjugal  kindness,  etc.,  shall  uot  be  evl- 
deoce  of  condonatlou,  unless  accompanied  by 
au  express  agreement  to  condone,  an  express 
agreement  to  condone  cruelty  la  essential. 

[Ed.  Note^For  other  eases,  see  Dlvoros,  Gent 
Dig.  il  171-179;  Dee.  Dig.  S  49i*] 


Appeal  from  the  Superior  Court,  Alameda 
County ;  A.  J.  Buckles,  Judge. 

Action  by  Kate  Whlnnery  against  James 
E.  Whlnnery.  From  a  judgment  for  plaln- 
tur  and  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.  Affirmed. 

J.  K.  Johnson,  of  San  Francisco,  for  ap- 
pellant   Edward  R.  Bllassui,  of  Oaldand, 

fbr  respondent 

BURNETT,  J.  The  action  was  for  divorce 
on  the  grounds  of  Intemperance  and  cruelty. 
The  judgment  was  in  favor  of  plalntUE, 
awarding  her  a  divorce  on  the  ground  of 
cruel  treatment  Finings  were  waived.  The 
court  recited  In  Its  judgment  that  the  "inter- 
locutory decree  Is  hereby  made  on  account 
of  defendant's  extreme  cruelty  towards  the 
said  plaintiff."  Certain  property  was  also 
adjudged  to  be  the  separate  property  of 
plalntitf,  and  a  portion  of  the  community 
property  was  awarded  to  her  and  the  bal- 
ance to  defendant 

.  The  points  made  on  the  appeal  are  that 
the  evidence  Is  Jnsufflcient  to  supiwrt  the 
judgment;  that  there  waa  condonation  on 
the  iHirt  of  plaintiff ;  and  that  the  court  erred 
In  determining  that  said  property  waa  the 
separate  property  of  plaintiff. 

[1]  As  to  the  evidence,  tbere  can  be  no 
doubt  as  to  its  sufficiency  to  support  the  con- 
tusion of  the  trial  court  The  plaintiff  tes- 
tified: "I  am  not  living  with  defendant  at 
this  time.  We  have  been  separated  a  year. 
The  reason  of  the  separation  was  his  intem- 
perance and  his  cruelty.  He  waa  intempw- 
at^  drinking  to  excess.  He  started  to  drink 
almost  immediately  after  we  were  married, 
and  continued  to  drink  while  we  were  living 
together.  He  was  drunk  frequently.  The 
last  year  that  he  lived  at  home  he  was  drunk 
almost  continuously.  He  first  commenced  to 
be  cruel  to  me  about  four  or  five  years  ago. 
He  tried  to  choke  me  on  one  occasion.  He 
repeatedly  told  me  that  I  was  not  better  than 
a  prostitute;  also  told  me  that  I  had  not 
a  dollar  when  he  married  me;  every  coat 
he  had,  everything  he  was  possessed  ot  was 
his;  I  liad  nothing.  On  one  occasion  he  said 
that  I  accused  a  different  bed  because  I  had 
all  the  men  there  that  I  wanted,  the  butcher 
bc^  and  grocer  boys.  He  would  stand  over 
me  in  a  threatening  attitude  and  say  those 
things  about  the  butcher  boys  and  grocer 
boys.  Tliat  was  a  year  ag<^  in  Februa^  or 
Uarcb,  a  month  or  two  preceding  Iwfore  I 
insisted  oa  Ills  leaving  home.  He  would 
make  those  statements  almost  daily.  Dur- 
ing the  last  six  months  that  he  was  home, 
we  quarreled  almoat  weekly  over  mon^  mat* 
tera." 

The  daughter,  Rose  Whlnnery,  testlfled 
that  her  father  "was  very  quarrelsome  and 
abusive,  to  my  mother  eqiedally.  When  he 
had  beat  drbiklng,  when  he  was  at  home 
during  the  last  year,  he  was  quarreling  with 
mother  almost  every  day.  I  mnembv  when 
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soy  father  triefl  to  choke  my  mother.  I 
must  have  come  bito  the  room  while  they 
were  qaarreUng.  Hy  father  bad  his  hands 
aronnd  my  mother's  neck.  I  don't  remember 
that  he  said  anything.  IMy  mother  was 
screaming.  My  father  had  been  drlnkii^; 
Ue  face  was  flushed;  he  looked  angry." 

Marjory  Whlnnery,  another  daughter,  tes- 
tified that  her  father  drank  to  excess,  and 
that  he  quarreled  with  her  mother  several 
times  each  week;  that  he  accused  her  of 
stripping  him  of  eTerything  he  had,  and  she 
corroborated  her  mother  and  her  sister  as 
to  her  father  choking  her  motlier. 

Comment  is  unnecessary  as  to  the  f6r^;o- 
Ing  t^tlmony,  as  It  is  obvionsly  sufficient 
to  support  the  conclusion  that  the  defendant 
treated  the  plaintiff  In  a  cruel  manner,  and 
that  sufficient  corroboration  appears.  That 
it  Inflicted  grievous  mental  suffering  and 
great  bodUy  injury  upon  the  plaintiff  appears 
also  from  the  testimony  in  the  case,  which 
we  deem  unnecessary  to  dte  farther  upon 
this  point 

As  to  the  claimed  condonation,  it  may  be 
said,  in  the  flrst  place,  that  It  was  not  plead- 
ed by  defendaht;  and,  in  the  second  place, 
that  there  Is,  no  evidence  to  show  condona- 
tion, as  defined  by  the  provisions  of  the  Civil 
Code  In  cases  of  this  character.  Section  117 
of  said  Code  is  as  follows:  "Condonation 
implies  a  condition  subsequent;  that  the 
foi^ving  party  must  be  treated  with  con- 
jugal kindness."  And  section  118:  "Where 
the  cause  of  divorce  consists  of  a  course  of 
offensiTe  conduct,  or  arises,  in  cases  of  cruel- 
ty, from  excessive  acts  of  111  treatment,  which 
may,  aggregately,  constitute  the  offense,'  co- 
habitation, or  passive  endurance,  or  conjugal 
kindness  shall  not  be  evidence  of  condona- 
tion of  auy  of  the  acts  constituting  8U<^ 
cause  unless  accompanied  by  an  exiwees 
agreement  to  condone." 

[2]  It  Is  apparent  from  the  record  that  the 
cause  of  divorce  grew  out  of  the  excessive 
acts  of  ill  treatment  of  plaintiff  on  the  part 
of  defendant,  and  there  Is  no  evidence  dis- 
closed that  there  was  any  express  agreement 
on  the  part  of  plaintiff  to  condone  the  offense 
of  defendant;  hence  condonation  was  not 
made  out,  within  the  contemplation  of  the 
statute.  Morton  t.  Morton,  117  Cal.  443,  49 
Pac.  6S7;  Smith  v.  Smith,  119  CaL  183,  48 
Pac.  730,  61  Pac.  183;  Hunter  t.  Hunter, 
182  Cal.  473,  64  Pac.  772. 

Concerning  the  property  referred  to,  there 
is  evidence  In  the  record  that  defendant  had 
transferred  it  to  plaintiff,  and  the  court  was 
entirely  Justified  In  the  conclusion,  from  the 
testimony,  that  he  intended  to  Invest,  and 
thereby  did  Invest,  said  property  In  plaintiff 
as  her  separate  estate.  The  conclusion  of 
the  court  was  therefore  justified  by  the  evi- 
dence. But  even  if  It  were  not  her  separate, 
but  conununlty  property,  the  court  was  war- 
ranted in  setting  It  aside  to  her,  since  the 
divorce  was  granted  on  the  ground  of  cruelty. 


Section  146  of  the  avll  Code  provides: 
case  of  the  dissolution  of  the  marriage  hj 
the  decree  of  a  court  of  competent  Juriadic- 
tlon,  the  community  property  and  the  home- 
stead shall  be  asslgDed  as  foOows:  1.  If  the 
decree  be  rendered  on  the  ground  of  adultery 
or  extreme  cruelty,  the  oonununlty  property 
shall  be  assigned  to  the  respective  parties  In 
such  proportions  as  the  court,  from  all  the 
facts  of  the  case  and  the  conditfcn  of  tbe 
parties,  may  deem  just" 

In  the  present  Instance  there  was  no  decree 
for  alimony  or  costs  or  counsel  fees  in  fovor 
of  plaintiff,  and  quite  a  portion  of  the  com- 
munity property  was  awarded  to  def^dant. 
Under  the  drCunutances,  the  plaintiff  being 
a  woman  of  some  years  and  having  two 
daughters  to  educate  and  maintain,  and  with- 
out any  other  sonrce  of  income,  so  far  as  ap- 
pears from  the  record,  the  disposition  made 
of  the  property  by  the  court  appears  fair 
and  Just  At  least,  there  does  not  appear 
to  have  been  any  abuse  of  discretion  on  the 
part  of  the  court  In  that  respect 

After  an  examination  of  the  record,  we  fed 
constrained  to  say  that  there  aK>earB  to  be 
no  ground  for  interfering  with  the  judgment 
of  the  lower  court  and  the  order  denying  a 
new  drial,  and  eacAi  la  therefore  affirmed. 

W8  concnr:  OHIPMAN,  P.  X ;  HABT,  J. 

(n  Cat  App.  >»> 

DEALET  T.  EAST  SAN  MATEO  I.AKD  Oa 
(Civ.  1,054.) 

CDiatrict  Court  of  Appeal,  First  District,  Cali- 
furnia.  Jan.  23,  1913.  Rehearing  Dea^ 
by  Supreme  Court  March  24.  1913.) 

1.  CONTBAOIS  (1  130*)— IlXEOALXTT— BT-BKO- 

DBa&— PuBuo  Policy— "FEAun." 

In  view  of  Civ.  Code,  i  1797,  providing 
that  the  employmcsit  by  a  seller  of  any  person 
to  bid  at  an  auction  sale  wltiiout  any  intention 
on  the  part  of  the  bidder  to  buy  or  on  the  part 
of  tbe  seller  to  enforce  the  bid  is  a  fraud  en- 
titling a  buyer  to  rescind,  a  contract  for  com- 
pensation for  securing  by-bidders  at  auction  is 
against  public  policy,  as  working  a  ''fraud"  aa 
the  public,  though  $>e  section  is  intended  only 
to  protect  bona  fide  buyers. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S8  654-658 ;  DecTDig.  }  130.* 

For  other  definitions,  see  Words  and  Phrasefc 
vol.  3,  pp.  2943-2954;  voL  6,  p.  7686.] 

2.  CONXBAOTS  (I  lS7*>-PAnUL  IZITiJUDITr 

—Effect. 

Where  a  contract  for  the  employment  of 
plaintiff  as  an  aactioaeer  also  provided  for  com- 
pensation for  procuring  by-biddeni,  the  entire 
contract  is  tainted  by  the  illegality  of  the  lost 
provision  and  cannot  be  enfonied  even  tbou^^ 
the  compensation  for  procuring  hy-hidden  has 
been  paid. 

[Ed.  Note.— For  other  cases,  see  Contiacla 

Cent.  Dig.  K  701-712 ;  Dec.  Dig.  {  IST.*] 

3.  CONTHACTB  (J  138*)— ILLSOAUTT— NbCESBI- 
TT  OF  PLEADINO. 

A  contract  for  procuring  b;-bidders  at  an 
auction  being  against  pubHe  polfcy,  no  recovery 
can  be  bad  thereon,  though  ttie  answer  did  not 
set  up  the  illegality. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  681-700;  Dec  Dig.  |  138.*] 
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Appeal  from  Snperlor  Court,  Olty  and 
County  of  San  Frandaoo;  Gecnrge  H.  C3a- 
tianln,  Jndce. 

Action  hy  George  I*.  Dealey  against  the 
East  San  Ifateo  lAnd  Company.  Vnaa  a 
jnOgment  for  plaintiff,  deCenOant  i^ppeals. 
Seversed. 

Archibald  Barnard,  of  San  Francisco  (H. 
W.  Phllbrook,  of  San  Francisco,  of  counsel), 
fi>r  appellant.  Vogelsang  &  Brown,  of  San 
Francteco,  for  respondoit 

LENNON,  P.  J.  Tbis  la  an  appeal  by  de- 
fendant from  a  judgment  In  favor  of  plain- 
tiff. Plaintiff  sued  upon  a  written  contract 
for  commissions  alleged  to  be  due  him  from 
defendant  upon  the  amount  of  the  selling 
price  of  lands  belonging  to  defendant  and 
sold  at  public  auction,  plaintiff  acting  for  de- 
fendant as  the  auctioneer  at  such  sales.  The 
written  contract  provided  that  the  sum  of  930 
on  each  sale  was  to  be  allowed  the  auction- 
eer, the  plaintiff  herein,  to  be  used  by  him 
"as  for  assistance."  The  plaintiff  testified 
that  the  purpose  of  the  asslatanee  was  to 
"swell  the  crowd  and  speak  well  of  the 
property";  that  they  occasionally  "bid  at 
the  sale";  that  these  assistants,  variously 
called  by  respondent  "puffers"  and  "by-bld- 
ders,"  were  "employed  through  him  by  the 
defendant";  that  **plalntlff  hired  them"; 
"that  quite  a  number  of  them  were  at  each 
of  the  sales."  The  testimony  of  other  wit- 
nesses was  to  Uie  effect  that,  with  the  knowl- 
edge and  consent  of  and  through  a  prior  ar- 
rangement between  the  partlee,  these  so-call- 
ed "assistants"  were  present  at  each  sale  for 
the  porpoee  of  boostli^  the  Hds,  It  being  un- 
derstood between  the  parties  that  in  the 
event  of  the  property  being  knocked  down  to 
any  one  of  theee  "puffers"  or  "by-bidders"  no 
attempt  would  be  made  to  enforce  the  bid. 

[1]  Defendant  clafms  that  the  contract  was 
one  to  defraud  the  public,  Is  against  public 
policy,  and  by  reason  thereof 'the  court  can- 
not accord  relief  to  elth^  party.  We  think 
this  contention  must  be  sdstalned.  The  prac- 
tice of  by-blddlng  is  referred  to  in  section 
1707  of  the  OiTll  Code.  It  Is  therein  provid- 
ed as  follows:  "The  employment  by  a  seller 
of  any  person  to  bid  at  a  sale  by  auction, 
without  the  knowledge  of  the  buyer,  without 
an  Intention  on  the  part  of  such  bidder  to 
buy,  and  on  the  part  of  the  seller  to  enforce 
_hl8  bid.  Is  a  ftavd  npon  the  bayer,  which  en- 
'tltles  him  to  rescind  Us  prnthase.**  This 
Code  secUwL  1>  a  definite  statement  of  the 
public  policy  toward  sudi  practices.  At  com- 
mon law  a  similar  rule  prevailed,  and  .oar 
Code  section  is  but  an  enactment  in  statu- 
tory form  of  the  rule  laid  down  by  a  long 
line  of  authorities  positively  declaring  the 
practice  of  Igr-Uddlng  against  public  policy. 
Ifoucrldf  T.  Ooldsborouf^  4  Bar.  ft  McH. 
(Ud.)  281.  1  Am.  Dee.  407;  Curtis  r.  Aspln- 
wall,  114  HasK  187,  101,  18  Am.  Sep.  832; 
NatloBal  Bank  Hetropolla  t.  Spragu^  20  N. 


J.  Bq.  (B  a  B.  Oieen)  ISO,  166;  Peck  v. 
List.  28  W.  Ta.  8S8.  48  Am.  Bep.  888.  Plain- 
tiff oontends,  bowerer,  that  the  ctratract  of 
sale  wiUi  tbe  purdiaaw  was  Toldable  only 
at  tbe  election  itf  Oie  paztibaser,  and,  tnas- 
nracb  as  no  pnr<Aaser  has  imdertaken  to  rs> 
scind  bis  pnrdiase  because  of  tbe  use  ot  by- 
bidders  at  tbe  sale;  tbe  fraud  bas  been  cou' 
doned.  FUIntUTs  right  to  reoorer  depends 
iHlmarily,  howeror,  not  upon  tbe  contract  of 
sale  to  purcbasws,  but  upon  bis  imntract  of 
anpU^ment  with  the  d^endanL  Tbe  sec* 
tlon  above  quoted  Is  Intended  for  tbe  benefit 
of  tbe  Innocent  pnretaasw  and  him  aUme. 
The  use  of  by-bidders  at  tbe  sale  without  the 
knowledge  of  tbe  buyer  and  under  tbe  clr< 
eumstances  mentioned  In  the  Code  section  is 
a  "fraud"— true  a  fira^d  upon  tbe  biqrer,  but 
nevertheless  a  fraud— and  tbe  fraudulent 
character  of  snch  a  practice  Is  not  In  any 
manner  or  to  any  extent  changed  by  tbe  fail- 
ure of  the  buyer  to  exercise  bis  r^t  of  re- 
scission. Tbe  contract  betwem  these  par- 
ties, and  upon  which  this  action  rests,  is  «!• 
tlrely  separate  and  distinct  from  tha  con- 
tract of  sale  given  to  the  purchasers.  It 
must  be  judged  by  itself,  standing  alone,  and 
not  In  the  light  of  what  may  or  may  not  be 
done  by  purchasers  at  the  sale.  Tbe  use  of 
by-bidders  Is  declared  In  so  many  words  by 
the  Code  section  to  be  a  fraud,  and,  Inas- 
much as  the  contract  between  the  parties 
to  this  action  contemplates  resorting  to  such 
a  practice,  we  must  hold  that  the  contract 
from  its  Inception  was  to  perpetrate  a  fraud 
npon  the  public  and  can  form  the  baslB  of 
a  recovery  to  neither  of  tbe  parties  thereto. 
It  makes  no  difference  how  or  when  the  fact 
was  brought  to  the  attention  of  the  court 
that  the  contract  sued  upon  Is  against  pub- 
lic policy.  Neither  does  it  matter  whether  or 
not  one  of  the  parties  raises  the  question  of 
its  Ul^llty  upon  that  account,  but  courts 
of  law  and  of  equity,  as  the  true  character 
of  such  a  contract  Is  disclosed,  refuse  to  per- 
mit themselves  to  be  used  In  settling  a  c<m- 
troversy  arising  out  of  snch  a  contract 

In  Union  Collection  Co.  v.  Bnckman,  180 
Cal.  159,  164,  88  Pac.  708,  710  (9  L.  R.  A. 
[N.  S.]  668,  119  Am.  St  Rep.  164.  11  Ann. 
Cas.  600),  the  Supreme  Court  said:  "There 
Is  no  better  settled  rule  of  law  than  the  one 
to  the  effect  that  the  courts  will  not  enter- 
tain any  action  In  affirmance  of  an  Illegal 
contract." 

In  BaU  T.  Putnam,  123  Cal.  134,  140,  66 
Pac.  773,  77S,  the  same  court.  In  reversing 
the  Judgment,  called  to  the  attention  of  the 
trial  court  tbe  fbct  that  there  was 
dence  in  tbe  record  tending  to  show  that  tbe 
contract  wblcb  lay  at  tbe  bottom  of  all  the 
transactions  between  these  parties  was  a  con- 
tract YtM  as  against  public  policy,**  and  sug- 
gested a  rigid  Inquiry  by  tite  trial  judges 
adding,  "It,  after  such  Inquiry,  the  erldenca 
elicited  leads  blm  to  believe  that  sndi  is  tbe 
fact,  be  wlU  wltbhoM  aU  relief  In  this  m- 


Digitized  by  Google 


1068  130  PACIFIC 

tlon,  for  a  contract  whlcb  Is  against  public 
policy,  good  morals,  or  the  express  mandate 
of  the  law  cannot  be  made  the  basis  of  any 
action,  legal  or  equitable^  Neltber  the  si- 
lence nor  the  consent  of  the  parties  to  It 
Justifies  the  court  in  retaining  Jurisdiction 
of  such  an  action."  Wight  t.  Rludskopf ,  43 
Wis.  344.  34S.  We  take  it  that  this  doctrine 
is  80  established  that  the  citation  of 
other  authorities  to  sustain  it  Is  anneoessary. 

[t]  There  la  no  merit  In  plaintUfB  ccmten- 
tlon  that  the  pwtion  of  Oie  contract  provid- 
ing for  an  allowance  for  the  hiring  of  aaslst- 
anta  to  act  as  puffers  or  by-blddws  may  be 
severed  from,  and  thus  effect  given  to  re- 
maining provisions  of  Uie  contract,  otherwise 
unobjectionable,  and  in  this  connection  idaln- 
tiUE  directs  the  eonrt^s  attention  to  the  fact 
that  the  mon^  due  plaintiff  on  account  of 
the  ranployment  of  these  so-called  asslstanta 
bad  actually  been  paid  over  to  him  and  there- 
fore daims  dlscnsslon  of  its  allowance  is  no 
longer  an  element  in  the  case.  We  cannot 
agree  wltli  Uils  contention.  We  are  not  om- 
oemed  with  the  right  of  defendant  to  re- 
ceive mon^s  80  paid,  even  were  snch  a  (tolm 
made.  The  tact  remains  that  these  "assist- 
ants" were  Intended  to  be  and  were  actually 
employed  as  by-bidden,  which  was  a  fraud 
upon  the  public,  and  the  entire  contract  be- 
tween Uie  parties  became  thereby  tainted. 

[S]  Plaintiff  further  sets  up  tb»  claim  that 
defendant's  answer  did  not  properly  raise 
any  issue  of  the  Ulegallty  of  the  contract 
There  might  be  some  merit  In  contention 
if  the  defendant  was  seeking  to  avoid  pay- 
ment on  the  ground  of  plaintiff's  alleged 
f rand  against  it,  i.  e.,  that  the  defendant  was 
the  victim  of  plaintiff's  alleged  fraud.  Here 
the  fraud  Is  not  against  the  defendant,  but 
against  the  public  Pleading  such  a  fraud  la 
not  a  condition  precedent  to  the  court's  tak' 
ing  cognizance  of  it  As  soon  as  it  is  dis- 
closed to  the  court  whether  alleged  in  the 
pleadings  or  not,  that  the  contract  between 
the  parties  contemplates  a  fraud  upon  the 
public,  it  must  sua  sponte  refuse  to  grant 
any  r^lef  to  either  party  based  on  such  con- 
tract Union.  Collection  Go.  v.  Buckman, 
160  CaL  159,  1«4,  165,  88  Pac  708,  »  L.  R.  A. 
(N.  8.)  668,  119  Am.  St  Hep.  164.  11  Ann. 
Cas.  609;  Camp  v.  Bruce,  96  Va.  521,  524. 
31  S.  E.  901,  43  L.  R.  A.  146,  70  Am.  St  Rep. 
873  (1898)  ;  Ball  v.  Putnam,  123  Gal.  134.  65 
Pac.  773 ;  Morrill  v.  Nightingale,  93  Gal.  452, 
28  Pac.  1068.  27  Am.  St  Rep.  207;  Kreamer 
V.  Earl,  91  CaL  112,  27  Pac.  733;  Prost  v. 
More,  40  CaL  347;  Drexler  v.  TyrreU.  15 
Nev.  115,  134;  Oacanyan  v.  Arms  Co.,  103 
U.  S.  261,  26  L.  Ed.  539;  Coppell  v.  HaU,  7 
WaU.  (74  U.  S.)  542,  558,  19  L.  Ed.  244; 
Dunham  v.  Presby,  120  Mass.  285.  289. 

It  is  the  duty  of  courts  to  protect  the  pub- 
lic at  all  times  against  fraud,  and  one  way 
of  doing  BO  is  by  closing  tlte  doorB  to  would- 
be  or  actual  perpetrators  of  such  fraud  who 
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would  fiiin  make  use  of  the  court  to  divide 
the  spoils  between  them. 

Alleged  errors  of  the  court  in  its  rulings 
on  matters  of  evidence  and  for  failure  to 
make  a  finding  on  certain  alleged  material 
issues  are  discussed  by  defendant ;  but  inae* 
much  as  in  our  opinion  the  lllegaUtT  of  the 
contract  becanse  against  public  policy,  pre- 
vents any  recovery  upon  the  contract  by  ei- 
ther of  the  parties  thereto,  it  will  be  unnec- 
essary here  to  discuss  these  allied  errors. 

For  tlie  reasons  given  the  Judgment  is  re* 
versed. 

We  ooncor:    HALL,  J.;  KEIRBIGAN,  J. 


(XL  Cti.  Am.  m 
BALDWIN  T.  TRAHERN.    (Civ.  1,077J 
(District  Ctenrt  of  Appeal.  Third  DUtrict,  Cal- 
ifornia.   Jan.  81,  1913.) 

Dkbds   ({   311*>-Mx2rTix  Gapacitt— Evi- 
dence. 

In  an  action  to  set  aside  a  deed,  evidence 
held  to  warrant  a  finding  that  the  grantor  had 
mental  capacity. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  is  637-^7,  649;  Dec  Dig.  I  211*  Can- 
cellation of  InstrnmentB,  Cent  Dig.  1  102.] 

Appeal  from  Superior  Court.  San  Joaqain 
County;  Frank  H.  Smith,  Judge. 

Action  by  Zulelka  J.  Baldwin  against  Hen- 
riette  B.  Trahem.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Albert  Jacoby  and  Louis  Foxari,  both  et 
San  Francisco,  for  appellant  A.  H.  Ashlef, 
of  Stockton,  for  respond^t 

BURNETT,  J.  This  Is  an  action  brought 
to  set  aside  a  deed  on  the  ground  of  undue 
Infiuence  and  the  incompetency  of  the  gran- 
tor. The  deed  was  made  by  George  W.  Tra- 
hem to  his  wife,  Henriette  B.  Trahem,  on 
August  17,  1909,  28  days  before  the  death 
of  the  grantor  on  September  14,  1909.  The 
deed  recites  a- consideration  of  love  and  af- 
fection, and  was  dnly  acknowledged,  deliv- 
ered, and  recorded  on  the  day  of  its  execu- 
tion. Plaintiff  claimed  to  be  the  dau^ter  of 
the  grantor,  and,  In  her  alleged  capadty  as 
heir,  brought  the  action  to  set  aside  said 
deed.  The  answer  denied  that  appellant  was 
his  daughter,  and  also  ,  denied  bis  unsound- 
ness of  mind  and  tlie  enrdse  of  any  nndue 
influence. 

The  court  found  that  plaintiff  was  the  il- 
legitimate daughter  of  the  grantor,  but  that 
she  was  never  legitimatized  by  any  act  or 
acknowledgment  of  said  grantor.  The  court 
also  found  that  no  undue  influence  was  ex- 
ercised on  the  said  grantor  by  any  person, 
and  that  "on  the  15th  day  of  August  1909. 
and  up  to  the  time  of  his  death,  said  George 
W.  Trahern  was  continuously  of  sound  mind, 
and  during  all  of  said  time  was  mentally 
able  to  and  did  understand,  realize,  and  com- 
prehend the  nature,  result  and  effect  of  his 
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act  or  acta  to  tbe  algning  and  afflxing  his 
■Ignatun  to  and  acknowledi^  and  dellreis 
Ing  a  docnmoit,  Mil  ot  sale,  or  otber  Inatm- 
men^  and  to  and  did  nnderatand  and  realize 
and  comprdiaid  the  nature^  result,  and  ef- 
fect of  hlB  act  or  acts  In  making  and  enter- 
tng  into  a  contract.'* 

No  evidence  whatever  was  offered  by  plain- 
tiff to  sustain  the  allegation  of  undue  In- 
flnence;  and,  since  It  Is  entirely  clear  from 
the  record  that  the  finding  of  the  court, 
in  reference  to  the  mental  condition  of  said 
grantor  and  his  execution  and  delivery  of 
said  deed,  is  abundantly  aupDorted  by  the 
evidence,  it  is  perfectly  clear  that  the  other 
finding  that  plaintiff  was  never  recognised 
by  said  grantor  as  his  daughter  need  not  be 
considered,  as  it  is  not  necessary  to  support 
the  Judgment. 

In  reference  to  the  mental  condition  of 
said  grantor  at  the  time  of  the  execution  of 
said  deed.  It  may  be  SHld  that  Uiere  is  really 
no  conflict  in  the  evidence,  as  the  testimony 
of  all  the  witnesses  upon  that  point  substan- 
tially agrees  that  he  was  entirely  competent 
to  transact  business,  understood  thoroughly 
the  nature  of  the  transaction,  and  that  It 
was  his  purpose  and  desire  to  vest  the  title 
of  said  property  entirely  In  his  said  wife, 
the  grantee,  and  that  the  deed  was  properly 
signed,  acknowledged,  and  delivered  by  him 
to  said  grantee  at  the  time  alleged.  To  show 
bow  fully  the  finding  of  the  court  Is  support- 
ed, it  will  be  necessary  to  quote  only  from 
the  testimony  of  two  witnesses. 

George  F.  McNoble,  who  prepared  the 
deed  and  who  took  the  acknowledgment  of 
the  grantor,  testified,  among  other  things:  "I 
was  an  intimate  acQualntance,  confidential 
friend,  and  legal  adviser  of  Mr.  Traheru.  In 
the  summer  of  1900  I  spent  my  vacation  near 
Lake  Xahoe ;  I  got  home  on  August  14tb,  Sat- 
urday morning,  at  half  past  9,  and  called  at 
the  Trahem  house  that  evening,  between  half 
past  7  and  9  o'clock.  I  then  saw  Mr.  Trahern 
upstairs,  sitting  on  a  settee.  I  had  conver- 
aation  with  hlnu  There  were  three  or  four 
persons  present,  Mrs.  Trahem,  Racliael,  Dr. 
Hammond,  the  son's  daughter,  and  possibly 
Mrs.  Williams.  Mr.  Trahern  called  me  by 
name  and  said  he  had  been  anxious  for  me 
to  come  home;  that  he  wanted  to  fix  up  those 
papers.  He  had  previously  spoken  to  me 
about  expenses  about  probating,  making 
deeds,  etc.,  in  June  or  May,  some  time  ear- 
lier. I  asked  him  what  dis[K)sltton  he  want- 
ed to  make  of  bis  property  and  he  said  he 
wanted  to  deed  all  of  his '  property  to  his 
wife.  Ret,  he  called  her.  He  asked  me  if  I 
could  draw  up  the  papers,  and  I  told  him  I 
could.  He  asked  when,  and  I  said,  'Tour 
place  Is  one  of  those  old  Mexican  grants,  I 
suppose;  I  will  have  to  go  to  Wilholt  for 
a  description  before  I  can  make  a  convey- 
ance.' Mr.  Trahern  said  he  would  like  to 
have  the  matter  fixed  up,  and  consulted  me 
about  Ms  bank  book  and  account,  personal 
property,  live  stock,  and  all  that.  I  assured 


blm  that  I  could  mate  ft  present  conveyance 
of  all  of  his  jvoperty  by  comUned  deed  and 
bill  of  sale  In  the  one  deed.  He  asked  me 
if  It  would  be  good;  I  told  him  it  would. 
I  explained  to  him  that  there  must  be  a 
present  delivery  and  so  that  he  could  exer- 
cise no  control;  Uiat,  If  there  was  a  present 
delivery  to  the  grantee^  title  must  then  pass 
and  the  grantee  have  absolute  control.  1 
went  over  the  matter  very  carefully  witb 
him,  explaining  to  him  that  if  ha  should  re- 
cover from  his  Illness^  and  go  on  the  ranch 
again*  he  would  not  have  control  of  his 
proiTerty.  I  asked  him  if  be  detdrad  to  de- 
liver the  deed  in  escrow,  acoHnpanled  by  o 
memorandum  showing  Irrevocable  delivery. 
He  said  he  had  delayed  the  transfer  of  his 
properly  to  his  vite  somewhat  longa  than 
what  be  really  should  have  done,  and  thai 
he  wanted  the  deed  executed  and  delivered 
to  bis  wife  at  once^  and  recorded  at  onca" 
The  witness^  after  stating  that  no  cme  else 
particl|)ated  In  the  conversatloiit  dedared 
that,  after  the  deed  was  written,  be  went 
out  with  it  by  appointment,  on  August  17th 
between  12  and  1  o'elocic,  and  contlBQing: 
"Mrs.  Trahem,  their  son  and  their  two 
daughters,  and,  I  think,  the  granddau^ter 
were  there:  I  told  Mr.  Trahem  I  brought 
the  papers  out,  and  that  they  were  now 
ready  for  his  execution.  I  said  to  him  that 
the  first  thing  I  would  Uln  to  have  him  do 
was  to  read  the  instrument  ovex  and  see  If 
he  was  satisfied  vrlth  Its  contents.  He  took 
tbe  Instrument  and  read  It  over  and  read 
about  the  personal  property.  He  said,  This 
includes  the  bank  account,  does  It?"  I  said, 
'Yes,  It  includes  your  bank  account,  any  pa- 
per, everything  yon  have  got  In  the  way  of 
personal  property.*  He  said,  'Very  welL'  1 
then  read  tbe  deed  aloud,  including  all  tbe 
land  description,  and  then  asked  him  if  it 
represented  his  intention.  He  said  it  did.  A 
table  and  writing  materials  wo-e  brought  In. 
The  table  was  not  well  adjusted,  and  he 
wrote  his  name  as  it  la  signed  to  the  deed. 
I  then  asked  him  it  It  was  his  act  and  deed, 
and  be  said  It  was.  I  asked  him  if  he  ac- 
knowledged tbe  execution  of  the  deed  as  bis 
act  and  deed,  and  he  said  he  did.  I  said 
to  his  son,  'Now,  you  and  I  will  sign  our 
names  to  this  tustrument  as  witnesses  and 
to  this  act  of  your  father;'  and  we  did  so. 
I  then  handed  him  back  the  deed,  which  was 
yet  unfolded.  He  took  It  up  in  his  hands, 
one  of  wblcb  from  an  old  Injury  was  not 
flexible,  and  folded  the  instrument  ratber 
clumsily  and  loosely,  and  handed  It  to  his 
wife,  saying,  'Here,  Ret,  this  Is  for  you.* 
His  wife  was  pretty  mu^  nonplussed  and 
confused,  and  she  said,  'What  shall  I  do 
with  Itr  He  said,  'You  take  It  and  have  it 
recorded.* "  The  witness  afterward  stated, 
"I  know  the  man  vras  of  sound  mind,"  and 
furthermore:  "I  never  urged  Mr.  Trahem  to 
do  anything  about  his  property.  I  bad  no 
interest  in  it-  In  any  way.  I  did  not  do  any- 
thing in  tbe  way  of  corruptly  or  at  ftU  con* 
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troUbig  or  Intending  to  tnfluenee  him  or  to 
prevail  upon  him  or  persuade  him  or  im- 
portune tdm  or  overpower  him  in  <the  execa- 
tton  of  this  deed,  and  I  never  beard  hla  son 
or  hlB  wUt,  Henrtette  B.  Trahem.  say  any- 
thing at  all  of  that  nature." 

David  D.  TrahCTn,  the  son  of  the  grantor, 
37  years  of  age,  detailed  also  the  transac- 
tion, and,  among  other  things,  tesUfled:  "He 
was  of  as 'sound  a  mind  as  any  man  that 
I  ever  knew  in  my  llfe^  np  to  the  Ume  the 
deed  was  executed  and  after.  This  was  so 
up  to  the  momhiK  of  the  day  he  died.  Based 
upon  my  Intimate  acqnaintance,  my  father 
was  Just  as  sound  when  the  deed'waa  sign- 
ed, admowledged,  and  delivered  by  him  as 
he  era  was  In  his  life,  as  sound  as  any 
of  US  In  the  courtroom  tonday ;  he  was  never 
Incompetent  at  any  time  in  his  Uf&  My  rea- 
sons are  that  he  was  able  to  carry  on  and 
did  carry  on.hls  bostness.  Nothing  was  done 
or  said  by  me  to  him  at  the  time  of  the  exe- 
cution of  this  deed,  or  prior  thereto,  with 
retoenee  to  obtaining  the  execution  of  sndi 
deed ;  nor  was  anything  done  or  said  In  that 
r^rd  by  dther  my  mother  or  Hr.  McNoble. 
Hy  fotlier  was  not  mentally  feeble  on  An- 
gtut  IT,  1900;  his  mind  was  perfectly  nor- 
mal, always  has  beffli." 

There  is  other  evidence  to  the  same  effect, 
but  It  seems  unnecessary  to  call  particular 
attention  to  It  In  fact,  the  reading  of  the 
transcript  creates  the  Impression  that,  as 
stated  by  the  trial  Judge,  "the  preponderance 
In  favor  of  the  defendant  Is  so  overwhelm- 
li^  as  to  practically  preclude  all  doubt  In 
the  matter." 

There  seems  absolutely  no  merit  In  the  ap- 
peal and  the  order  denying  the  motion  for 
a  new  trial  is  affirmed. 

We  concur:  GHIPMAN,  P.  I.;  HABT,  J. 


(n  CbI.  App.  7^ 
ZUMBUSOH  T.  SUPERIOR  COURT  IN 
AND  FOB  COUNTY  OF  LOS  AN- 
OBIiOS  ct  al   «aT.  1,804.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Jan.  81.  1013.) 

1.  Paocsaa  (1  99*)— SsavxcB  or  Publication. 
Code  Civ.  Proc  I  412,  provides  that  where 

the  person  on  whom  service  is  to  be  made  re- 
Bides  out  of  the  state  and  the  fact  appears  by 
affidavit  to  the  court's  satiBfactlon  it  may  or- 
der service  by  publication.  Section  670  pro- 
vides what  shall  constitute  the  judgment  roll 
and  directs  the  clerk,  immediately  after  enter- 
ing judgment,  to  attach  together  and  file  cer- 
tain papers,  inclodiiig  the  affidavit  for  publica- 
tion of  summons.  Seld,  that  the  court  could 
order  publication  of  summons,  though  the  affi- 
davit was  not  filed  until  the  action  was  called 
for  trial,  and  could  not  refuse  to  hear  the  ac- 
tion or  docket  the  case  for  failure  to  soMier  file 
the  affidavit  though  it  might  refuse  to  proceed 
with  the  trial  until  the  affidavit  was  filed. 

gEd.  Note:— For  other  cases,  see  Process,  Gent. 


I  12S;  Dec.  Dig.  I  99.*] 


2.  Process  (i  98*)— Szbtxoi— PuBUOAxroir. 

The  eourt  has  power  apon  Its  own  motion 
to  vacate  a  void  oraw  for  service  of  sanuaoBS 
by  publicatioD,  previously  made  in  the  case. 

{Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  8§  121-124.  126;  DecTDig.  i  98.*] 

8.  PaocBSB     98*)  —  Ssavion  —  Obdkb  nm 

PUBUCATION— VACATION. 

If  an  order  for  publication  of  summons 
was  not  voidj  the  court  could  only  set  it  aside 
on  motion  within  a  rsasonable  time,  or  by  ac- 
tion where  all  of  the  Interested  paroes  bad  an 
opportunity  to  be  beard. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Diif.  H  121-124;  128;  Dec.  Dig.  I  98.*] 

4.  Pbocess  K  98^— PuBUCATioir— Void  Ob- 

DBB, 

Even  though  an  original  order  for  publi- 
cation of  summons  was  void,  the  court  could 
not,  on  a  motion  to  proceed  with  trial,  compel 
the  issuance  of  a  new  order;  It  only  having  aw 
power  to  determine  the  validity  of  the  oiigiBal 
order. 

[Ed.  Note.— For  other  cnses,see  Process.  CenL 
Dig.  81  121-124,  126;  DecTDig.  f  98.*] 

5.  CONTElfPT  (5  80*)— jTTBlSMCnON— DlTBBT- 
MBNT— MiSCONDUOT  07  COUNSEL. 

The  court  could  not  divest  itself  of  jmie- 
dlction  previously  acquired,  on  the  gronnd  of 
disrespectful  conduct  of  counsel;  Code  Civ. 
Proc.  8  1200,  defining  contempts  of  court  and 
providing  a  manner  for  pnnishing  them,  fur- 
nishing the  only  remedy. 

[Ed.  Note. — For  other  cas^  see  Contempt. 
Ceat.  Dig.  18  261-266;  Dec  Dig.  8  80.*] 

Aiq>licatlon  for  writ  of  mandate  by  Helen 
ZumbuBCh  against  the  Superior  Court  of  the 
State  of  California  in  and  for  the  Coun^*- 
of  Los  Angeles  and  others.  Writ  Issued. 

A.  W.  Sorenson,  of  Los  Angeles,  for  peti- 
tions. H.  W.  Baiuon,  of  Los  Angeles,  fbr 
respondents. 

ALLEN,  P.  J.  In  mandamus.  The  affida- 
vit and  return  disclose  the  commmicemeiit  of 
an  action  by  petitioner  In  the  superior  oonri; 
and  the  presentation  to  a  Ji^ge  therein  of 
an  affidavit  suffldioit  in  form  and  substance 
to  warrant  an  order  for  imblicatlon  of  som- 
mons.  Such  order  was  made  and  followed 
by  tlK  publication  and  mailing  as  hy  said 
order  directed.  Defendant's  default  vraa  reg- 
ularly entered  by  the  and  the  cause 
set  down  for  trlaL  Upon  the  day  set  for  the 
trial  it  was  discovered  by  the  Judge  that  the 
affidavit  upon  which  the  order  for  publica- 
tion vniB  made  was  not  among  the  fllee.  and 
thereupon  the  trial  oour^  iq;»on  its  own  mo- 
tion, struck  the  case  from  the  caloidar,  or- 
dered a  new  affidavit  for  publication,  and 
directed  a  new  order  to  be  obtained.  Coun- 
sel for  plalntur,  being  presoil^  presented  to 
the  clerk  the  original  affidavit,  and  the  same 
was  filed ;  and  thereupon  counsel  moved  the 
court  to  proceed  with  the  trial,  or  to  desig- 
nate a  day  for  the  trial  thereof.  The  trial 
judge  refused  to  reinstate  the  case  tqion  the 
trial  caloidar,  and  refused  to  bear  the  oanse 
or  to  exercise  Jurisdiction  in  the  premises, 
for  the  reason  that  tibe  Judge  making  the 
order  for  publication  bad  no  Jurisdiction  to 
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malM  Boch  OTder  OBtil  tbe  ftffldarlt  pre- 
B»ted  In  aapport  tiimeof  was  filed. 

[1]  PeUtlondr  In  this  iH»ceedln|f  ae^  a 
writ  of  mandate  requiring  the  trial  Jndge 
to  retwtate  or  place  aaid  canse  upon  the  trial 
calendar  and  to  proceed  at  its  earliest  con- 
voodeoce  to  hear  and  detonnlno  said  cauaa 
It  la  conceded  that  tbe  sole  iiueatton  prasented 
relates  to  the  proper  eonstmctlon  which 
should  be  given  to  nctions  412  and  870  of 
the  Code  of  GlTlt  Procedure  The  flrrt-named 
section  proTidei:  "VPtttere  the  person  <m 
whom  serrlce  Is  to  be  made  resides  out  of  the 
state;  *  *  *  and  tSe  bet  appears  by 
offldaTit  to  the  aatlsCactim  of  the  conit,  or 
a  judge  thereof;  •  *  •  sodi  oonrt  or 
judge  may  make  an  order  tiiat  the  serrtoe 
be  made  by  the  publication  of  tbe  smnmons." 
Section  flriO  determines  what  shall  oonstltnte 
the  judgioait  roll  and  directs  the  clertc,  im- 
mediately after  entralng  the  Ju^moit,  to  at- 
tadi  together  and  file  certain  pap^  among 
whidi  is  the  affidavit  for  publication  of  snm- 
mona.  Tbe  evident  theory  of  the  learned 
trial  Jndge  was  ttiat  section  67(K  when  con- 
stmed  in  connection  with  section  412,  in- 
dicated a  leglslatiTe  intent  to  require  the 
filing  of  the  affidavit  before  iffesentatlon, 
without  whldi  filing  the  clerk  could  not  at- 
tadi  the  same  to  the  Judgment  roiU.  We 
think  this  eonstmctlon  la  answered  by  oar 
Supreme  Codrt  in  the  case  of  Parsons  t. 
Wels,  144  CaL  416,  77  Pac  1010.  where  it  Is 
said:  "Where  the  person  upon  ^om  snrlce 
is  to  be  made  resides  out  of  the  state^  the 
jurlsdicUon  of  the  court  to  order  tSie  service 
of  the  summons  by  tmbllcation  is  brougSit  in- 
to exercise  by  the  presentation  of  an  affidavit 
stating  this  tact**  Tills  dedakm  was  ren- 
6ae&  after  the  amendment  of  section  670 
requiring  the  attaching  of  the  affidavit  to  tbe 
Judgment  rolL  It  may  be,  and  probably  it 
is,  true  that  snch  affidavit  should  be  on  file, 
or  be  befbre  the  court  when  tbe  case  is  called 
for  trial,  that  the  court  may  determine  tbe 
question  of  Jurisdiction  aristng  from  service 
of  process;  fbr  we  take  It  that,  even  though 
a  previous  order  was  made  directing  service 
by  publication.  It  could  only  be  made  upon  a 
sufficient  affidavit,  and  the  trial  court,  if 
upon  re-«andnliMt  the  affidavit  It  finds  that 
statements  of  fact  required  to  be  Incorporatr 
ed  therein  were  omitted,  possesses  the  power 
upon  its  ovra  motion  to  vacate  the  order 
Iffflvioaaly  made,  or  to  decline  to  try  the 
case,  because  Jurisdiction  of  the  pmon  had 
not  been  iHK^eriy  and  regvlarly  acquired. 

[2]  The  power  of  the  court  upon  Ite  own 
motion  to  vacate  a  void  order  preriously 
made  cannot  be  questioned.  People  r.  Davis, 
148  OaL  675,  77  Pac  651. 

[1]  Upon  tbe  other  band.  If  the  order  for 
pnblicatkm  was  not  void,  the  court  has  no 
power  to  set  it  aside^  except  upon  motion  made 
within  a  reasonable  time,  or  by  action  where 
all  interMted  parties  have  an  opportunity 
to  he  heard.  People  v.  Temple,  103  G&l.  453, 


37  Pac.  414.  We  ans  Of  o^nlon  then  tba^ 
the  affidavit  meecoted  before  tbe  iamiance 
of  Uie  order  being  admittedly  sutBdot^  tbe 
court  possessed  the  right  to  make  the  ordw 
toi  publication,  and  that  proof  of  compllancs 
tbraewith  conferred  Jurisdiction  over  tbe  pep> 
son  of  dotaidant,  even  though  sndi  affidavit 
was  not  placed  on  file  untU  the  day  wbm  the 
action  was  called  for  trial ;  that  tlie  court, 
having  Jurisdiction  of  tbe  person  and  suhject- 
matter,  could  not  aibitearlly  refuse  to  hear 
the  action  and  deny  a  motion  to  idace  the 
caujse  upon  the  trial  calendar,  evm  though  it 
might  properly  rtfose  to  proceed  vrith  flie 
trial  until  the  affidavit  was  on  fUe. 

(4]  We  think  It  unnecessary  to  consldiw 
that  portitm  of  the  order  made  by  the  trial 
court  in  refoaing  to  hear  the  caus^  through 
whidi  it  dUrected  a  new  affidavit  aad  the  oh- 
telning  of  a  new  order.  Svoa  if  the  ori^nal 
order  was  void,  the  court  could  not  compel 
a  new  one,  ite  fonctlon  being  confined  purely 
to  a  determlnatlm  of  tbe  diaractw  of  the 
original  order. 

[S]  Tbe  court  having  acquired  complete 
Jurisdiction,  it  could  not  dlveat  itself  of  sudi 
Jurisdiction,  even  though  the  conduct  of  coun- 
sel in  ixresenting  tiielr  cause  was  disrespect- 
ful. The  statute  provides  a  mann«  through 
which  ooOTte  may  ptmish  for  violations  of 
section  1209  of  the  Code  of  Civil  Prooednr& 

Let  the  writ  issne,  then,  commanding  re- 
QKmdent  to  place  said  cause  upon  the  trial 
calendar  at  ite  earliest  convenience,  and  to 
hear  and  determine  said  cause  upon  ite  mez^ 
Its. 

We  concur:  JAdCEiS,  J. ;  SHAW,  J. 


m  Idaho  6CK) 

SMITH  T.  DAVII>SON. 
(Supreme  Court  of  Idaho.   Dec.  12,  10U.> 

1,  Taxation  ({  684*)— Otraa  to  Pat  Taxks— 
Yaudett  or  Sau— Tax  Dbeo. 

Where  a  person  offers  to  pay  the  taxes  on 
his  land,  and  is  informed  by  the  proper  officer 
that  there  ia  no  tax  to  tw  paid  on  sach  land, 
and  he  rellM  on  sndi  stetttoeat  in  sood  faltb, 
a  subsequent  tax  deed  based  on  such  tax  will 
not  pass  title. 

[Dd.  Note.— Fw  other  cases,  see  Taxation, 
Cent  Dig.  I  990;  Dea  I>lgr|  534.*] 

2.  Taxatioh  (I  810*)— Tax  Deeds— Ouimiro 

TlTLS— SUTFICtSNCT  OF  KVIDBKCI.  ' 

Under  the  facts  of  this  case,  Md,  that  tbs 
evidence  Is  snffldeot  to  sustain  the  findings  of 
the  trial  court. 

[Ed.  Note.— For  other  eases,  see  Taxatlim, 
C^t^  Dig.  II  1600-1606;  DecTbifr.  1 810.*] 

Appeal  from  District  Court;  Ada  County; 
Cart  A.  Davis,  Judge. 

Action  by  Belle  S.  Smith  against  Frances 
it.  Davidson  to  quiet  title  on  certain  real 
estate  based  on  a  tax  deed.  From  Judgmrat 
for  respondent,  plaintiff  appeals.  Affirmed. 

B.  F.  Griffith,  of  Boise,  for  appeUant 
Davidson  &  Davison,  of  Bolse^  for  respond- 
ent 
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SULLIVAN,  7.  This  action  waa  com- 
menced  by  die  plainttff  on  October  23,  1911, 
to  quit  title  to  10  acres  of  land  sltaated  In 
Ada  oonn^.  The  respondtet  filed  ber  an- 
swer and  crosB^mi^lnt,  aettins  forth.  In 
substance,  that  ber  tme  name  was  Frances 
M.  Nelson,  and  that  she  was  formerly  Fran- 
ces M.  Davidson ;  denied  the  ownership  and 
possesidon  of  said  land  In  plaintiff,  and  set 
np  tat  her  cross-coDiplalnt  that  die  was  a 
resident  widow  of  this  state  from  Norember, 
1901,  until  April,  1908;  that  she  pnrdiased 
said  land  on  May  8,  lOOS.  and  entered  Into 
the  possession  thereof  and  has  been  In  the 
possession  erer  since  said  date;  that  be- 
tween the  8th  day  of  May,  1005,  and  the  5th 
day  of  Jnly,  1906,  the  assessor  of  Ada  county 
assessed  said  land  in  the  name  of  "Mrs. 
Davidson" ;  that  at  Qke  time  of  said  assess- 
ment said  premises  were  uncnltiTated  and 
unimproved,  with  the  exception  of  a  bam  att- 
nated  thereon  In  which  defendant  redded 
with  ber  minor  children ;  that  said  property 
was  assessed  on  the  assessment  roll  for  the 
year  1905  at  |250,  and  was  subsequently 
raised  10  per  c^t  by  order  of  the  board  of 
equalization;  that  respondent  did  not  have 
any  atha  property  during  the  year  1905 
than  Bald  land,  and  that  the  assessed  val- 
uation of  said  property  did  not  exceed  the 
sum  of  96,000,  and  that  neither  the  defend- 
ant nor  her  minor  (Children  were  allowed  any 
exemption;  that  tbn  clalma  of  plaintiff  are 
based  on  a  certain  pretended  tax  Bala  of  aald 
land  fbr  dellnqnent  taxes  for  the  year  1905, 
made  to  one  Hosei^  <hi  the  IStb  day  of 
July.  1009:  Qiat  between  the  fourth  Monday 
of  May,  1906,  and  the  iBt  day  of  July,  1900, 
reapondent  was  Infiormed  that  said  property 
had  been  advertised  for  sale  for  dellnqnoit 
taxes  for  the  year  1906;  Chat  respondent 
tberenpim  called  at  the  <^ce  of  the  aneasor 
and  tax  collector,  and  Informed  him  that  die 
WAB  a  resldmt  widow  of  the  state  at  the 
time  said  property  was  assessed  to  h^;  that 
the  assessor  thereupon  Informed  her  that 
aald  property  waa  not  liable  for  taxes,  and 
that  the  same  would  be  stricken  from  the 
delinquent  Hat;  that  at  said  time  the  re- 
spondent was  ready  and  able  to  pay  said 
taxes  and  penalty  thereon;  that  Bhe  relied 
upon  the  assessor  to  cancel  the  taxes  against 
the  propoty  as  agreed  by  him,  and  there- 
after did  not  pay  said  delinquent  taxes; 
that  thereafter,  and  before  the  commence- 
ment of  this  action,  defendant  constructed 
buildings  and  improvemente  on  said  land 
to  the  value  of  ¥2,600.  Issues  were  thus 
Joined,  and  the  trial  was  had  before  the 
court  witboat  a  Jury,  and  findings  of  fiict 
were  made  and  Judgment  entered  In  favor 
of  the  re^oDdent,  quieting  her  title  to  said 
land.   The  appeal  Is  from  the  judgment. 

[J]  There  Is  very  little  dispute,  If  any, 
as  to  the  facts  estalilished  by  the  evidence, 
which  are  substantially  as  follows:  That 
the  respondent  waa  at  all  times  during  the 


BEPOBTEB 

years  1906  and  1900  a  vesldfiiit  widow  of 
state  of  Idalio,  and  owned  no  propertr  ev 
citing  Qie  land  in  cmitrovCTsy,  and  tliat  u 
assessed  valuation  of  said  land  involved 
this  case  did  not  equal  the  exemption 
lowed  by  statute  to  resident  widows ; 
on  the  8th  day  of  May,  190S,  tlie  defendai: 
purchased  said  land,  and  took  possess  i 
thereof,  and  was  In  possession  at  tbe  tiE4 
said  assessment  for  the  year  1906  was  mad»: 
that  the  deputy  assessor  listed  said  las-l 
Informing  re^tondent  at  the  time  of  stii 
assessment  that  she  vras  entitled  to  an  ex- 
emption of  more  thsji  the  assessed  valoatioi 
of  said  land,  and  that  she  would  not  have  tc 
pay  any  taxes  upon  the  prop^iy  for  tht 
year  1006 ;  that  the  defendant  relied  npca 
said  statement  of  the  deputy  assessor,  and 
made  no  attempt  to  pay  the  taxes  t>efore 
they  became  delinquent :  Oiat  some  time  aft- 
er May  28th,  and  prior  to  the  18th  of  July 
of  tbe  same  year,  the  respondent  was  Inform- 
ed that  said  propCTty  had  beoi  advertised 
for  sale  for  delinquent  taxes,  and  she  there- 
upon called  at  the  ofltoe  of  the  assessor  and 
ex  officio  tax  collector  of  said  cowit7  for 
the  purpose  of  paying  said  ddlnquent  taxe& 
If  any  were  due,  and,  after  a  statemoit  to 
the  assessor  of  the  facta  and  omdittons  con- 
oemlng  said  assessment,  she  waa  Informed 
by  said  assessor  that  said  land  waa  not  lia- 
ble for  taxes,  and  that  he  would  secure  a 
rebate  from  the  county  commissioners  to  tbe 
tax  collector  for  said  taxes,  and  that  t6- 
spondeut  was  by  said  statonent  ivevented 
from  paying  Oie  taxes  upon  said  land;  that 
the  assessor,  through  oversight  or  otherwlae. 
did  not  cause  said  land  to  be  stricken  from 
the  delinquent  list;  and  that  thereafter  said 
land  waa  attempted  to  be  sold  for  ddln- 
quoit  taxes  for  the  year  VSOS;  tbat  alnoe 
the  time  aald  taxes  w«»  levied  for  the  year 
1906  the  respondent  has  been  at  all  timea^ 
and  now  i^  In  possessltni  of  the  land  in  caa- 
ttoversy.  and  has  paid  all  taxn  levied  ttiere- 
on,  excqitlng  those  for  which  aald  sale  wma 
mad^  and  has  improved  said  land  by  ex- 
pmding  between  92,600  and  $3,000  thereon; 
that  the  delinquent  asseasmott  roll  for  the 
year  1906  was  published  on  the  fourth  Mon- 
day of  May,  being  tbe  2Sth  day  of  May, 
1906k  and  that  said  notice  fixed  the  time  fOr 
the  sale  of  the  ^perty  as  the  16th  day  ot 
July,  1006;  that  the  property  was  sold,  or 
attempted  to  be  sold,  on  the  18th  day  of 
Jnly,  1906,  and  that  the  tax  deed  and  tax 
certiiocato  are  silent  as  to  any  adjoummoft 
made  on  the  16th  day  of  July,  1906,  to  any 
other  date  for  the  purpose  of  making  sale 
for  delinauent  taxes  for  that  year ;  that  the 
am>ellant  purchased  the  tax  sale  certlflcate 
on  the  13th  of  Sqitember,  1911,  and  a  tax 
deed  dated  September  14.  IftLl,  was  issued 
to  her  under  said  certificate    Hie  app^ 
lant  relies  solely  on  said  tax  deed. 

The  Insufficiency  of  the  evidence  to  support 
the  findings  is  the  main  assignment  of  errot. 
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^..^  « !7  we  concede  tlut  tbe  tax  deed  made  a 
"rlma  facie' case  in  favor  of  the  appelant. 
:  ^^-e  are  satisfied  that  snch  case  was  oTer- 
t       ^~>me  by  the  eTidence  contained  in  the  record. 
-       ^"~  he  evidence  shows  that  the  deputy  assessor 
'  ■••5  3^  t  the  time  the  assessment  was  made  Infonn- 
i:t  :>t  d  the  defendant  that  she  would  not  have 
-:  JJ.O  pay  taxes  on  said  land.  The  evidence  also 
,(how8  that  a  short  time  after  the  pnbllca- 
<■        ion  of  the  delinquent  tax  list,  and  before 
:  i»  ^^iie  sale,  respondent  and  her  soo-ln-law  eall- 
±i-_-J^ea.  at  the  office  of  the  tax  collector  for  the 
.purpose  of  paying  said  taxes  in  case  the  tax 
r       collector  concluded  she  most  pay  them,  and 
there  informed  the  deputy  that  she  was 
i  ready  and  willing  to  pay  them,  but  the  dep- 
isl  nty  informed  her  that  the  property  was  ex- 
■•i  33  empt,  and  that  it  would  not  be  sold  at  said 
jC3t-'  tax  sale.  Her  son-in-law  testified  to  the  same 
state  of  focts,  and  the  tax  collector  testified 
-..'.'^  aa  follows:  "Q.  Tou  may  state  as  nearly  as 
^  yoQ  can  remember  what  was  said  at  that 
.  timek    A.  Why,  tt  seems  tliat  iSta.  Davld- 
'I'l^  son's  name  bad  gotten  onto  the  deUnqnent 
.   asseasment  nil ;  they  had  diacovered  it  and 
come  to  tbe  office  to  see  abont  paying  the 
taxes;  aslced  to  pay  them  and  I  looked  it  up 
pretty  carefully,  Inquired  Into  her  owner- 
■r'r  '    ship;  made'Ust  for  application  for  rebate, 
and  told  her  she  would  have  to  pay  no  taxes. 
--       Q-  Told  bar  she  would  not  have  to  pay  taxes? 
A.  Tes.   Q.  She  Informed  you  at  that  time 
\     she  would  pay  the  taxes  if  any  were  due  on 
the  proiwrty?   A.  Tes;  she  said  she  would 
i  V      pay  them  If  we  wanted  her  to." 

[1]  The  law  Is  well  settled  that  where  a 
party  Is  ready  and  willing  to  pay  taxes  upon 
.-f.^  any  property,  and  Is  informed  by  the  person 
( T.  authorized  by  law  to  collect  the  tax  that  no 
taxes  are  due  on  the  particular  property,  a 
.~  valid  sale  cannot  be  made.  The  case  of 
",f;  Tracey  v.  Irwin,  18  U.  B.  540,  21  I*  Ed.  TSe, 
. InTolved  the  sale  of  property  attempted  to 
be  made  by  a  tax  commissioner  of  the  Unit- 
ed States.  It  appears  that  the  commissioner 
under  the  act  in  question  had  laid  down  a 
ruling  that  no  payment  of  taxes  could  be 
made  before  sale  by  any  person  except  the 
owner  and  could  sot  be  made  by  an  agent. 
The  agent  of  the  absent  owner  called  upon 
the  tax  collector  to  pa;  tbe  taxes,  and  was 
informed  that  the  owner  must  i^y  tbem  him- 
self.  The  court  held  that  tbe  tax  commis- 
sioner bad  no  authority  to  make  that  ruling. 
After  tbe  premlsoi  were  advertised  for  sale, 
the  agent  of  tbe  owner  called  about  tbe  pay- 
ment  of  taxes,  but  made  no  formal  (rfCer  to 
pay  them  because  It  was  In  effect  waired  hy 
the  commissioner's  «der.  The  court  held 
that  it  was  difficult  to  see  how  under-  that 
state  of  facts  the  case  could  be  sustained  as 
tbe  law  does  not  recognise  tbe  doing  of  a  fu- 
tile act,  as  would  have  been  tbe  tender  of 
payment  after  the  commissioner  bad  declin- 
ed to  receive  the  tax. 


In  iba  case  of  Hoffman  r.  Auditor  General, 
136  Mich.  688. 100  N.  W.  180,  the  court  quotes 
with  approval  from  KneeUnd  v.  Wood,  117 
Mich.  176,  75  N.  W.  462.  as  foUows:  "It  is 
hdd  In  numerous  cases  that  if  a  landownw 
In  good  faith  applies  to  the  pr<^>er  officer  for 
tbe  purpose  of  paying  bis  taxes,  and  Is  pre- 
vented by  the  mistake,  wrong,  or  fault  of  the 
officer,  Budi  attempt  to  pay  Is  equivalent  to 
myment"  In  Hayward  v.  O'Connor,  14S 
Mich.  62,  108  N.  W.  366,  the  court  held  that 
it  was  equivalent  to  a  payment  of  other  taxes, 
if  any,  where  a  county  treasurer  at  the  time 
an  owner  paid  bis  state  and  county  taxes 
against  his  land  assured  the  owner  that  there 
was  no  other  tax  against  the  land.  In 
Nelson  v.  CJhurchlll,  117  Wis.  10,  »3  N.  W. 
799,  It  is  held  that  where  a  person  makes  an 
offer  to  the  proper  person  to  pay  the  taxes 
on  his  land  for  a  particular  year,  and  Is  In- 
formed that  there  is  no  tax  to  be  paid,  and 
relies  thereon  in  good  faith,  a  subsequent 
tax  deed  based  on  such  tax  will  not  pass 
tiUe.  In  Brelsch  v.  Ooxe,  81  Pa.  336,  it  U 
said:  "A  bona  fide  attempt  to  pay  all  the 
taxes,  frustrated  by  the  fault  of  the  treasur- 
er, stands  as  tbe  equivalent  of  actual  pay- 
ment." In  Pottsville  Lumber  Co.  v.  Wells. 
167  Pa.  5,  27  Ati.  408,  It  Is  held  that  a  land- 
owner who  goes  to  the  treasurer's  office  to 
pay  all  overdue  taxes  and  thus  prev^t  a 
sale  of  his  land,  and  be  explains  his  busi- 
ness to  the  treasurer,  and  pays  all  taxes  de- 
manded of  him,  has  the  right  to  rely  on  the 
treasurer's  stat^ent,  and  need  not  search 
the  tax  books  for  further  taxes  charged 
against  bis  land.  In  the  case  at  bar  ihe  re- 
spondent had  a  right  to  rely  upon  the  tax 
collector's  statement  Tbe  law  and  equities 
under  the  facts  of  this  case  are  all  with  the 
respondent. 

Tbe  Judgment  must  be  affirmed,  and  It  la 
so  ord^«d,  witb  costs  In  favor  of  respondent 

AtlflHIB,  d  3^  and  8TBWABT,  eon- 
cur. 

(tt  Idaho.  6S7) 
BBOWN  et  aL  T.  GBUBB  et  sL 
(Sapreme  Court  of  Idaho.    March  11,  1918.) 

1.  Sdffzcibnct  or  Evidbkoe. 

Beld;  in  this  case,  that  the  evidence  sup- 
ports tbe  finding  of  the  court  and  the  judgment 

2.  EviDBHCs  U  317*)  —  QniETiNO  Title  to 
Wateb  IUoht. 

A  witness  will  not  be  permitted  to  testify 
to  ante  mortem  statements  made  by  a  deceased 
person  to  said  witness  about  a  transaction  that 
transpired  between  the  deceased  and  a  second 
party,  wbere  the  second  party  is  claiming  an 
appropriation  of  water  from  a  stream  as  aKsinst 
a  third  party,  who  is  also  claiming  an  appro- 
priation from  the  same  stream,  which  was  made 
prior  to  tbe  time  tbe  second  party  claims  to 
have  made  bis  appropriation,  for  two  reasons: 
First  tbat  it  is  hearsay ;  second,  for  the  reason 
that  the  statement  relates  to  a  matter  which  is 
not  involved  in  the  controversy  submitted  to 
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VUm  court  nndar  the  Undlas  made  by  the  trial 

eonrt 

[Ed.  Note.— For  otiier  caaea.  ae«  Brldenee, 
Cent  Die  H  m4-lia2;  Dec.  Die  I  817.*] 

3.  Appbai.  AiTD  Duum  (I  MO^D*)— FuiDiiro-* 

EVJDENCB. 

A  finding  supported  hj  erideoce  cannot  b« 
diaturbed  on  appeal  becanae  of  iniafficiency  of 
the  eridence. 

[Bd.  Note.— For  other  caaoa,  aee  Appeal  and 
Error,  Cent  Dig.  H  S97&-88S2,  4ffUi  Dec. 
Dig.  I  IQia*] 

Appeal  from  District  Conrt,  Lemhi  Conoty. 

Action  by  J.  D.  Brown  and  others  against 
George  Grubb  and  others.  From  the  Juds- 
muit,  plalnUfFs  appeaL  Affirmed. 

EL  W.  Wtaitoomb  and  A,  G.  Ghenr,  both  of 
salmon,  for  appellaots.  F.  J  Gowsn*  ol  Sal* 
mon,  fbr  respondents. 

STEWART,  J.  Tlila  is  ap  action  to  qniet 
title  to  80  inches  or  1%  cQblc  Inches  per  sec- 
ond of  time  of  the  waters  of  Morse  creek, 
diverted  and  appropriated  and  used  by  the 
plaintiff  Horn,  and  also  certain  waters  ap- 
propriated by  John  D.  Brown  and  M.  A. 
Brown,  and  to  have  the  rights  of  the  plain- 
tiff Horn  declared  prior  in  time  and  superior 
to  the  rights  and  claims  of  the  defendants 
and  each  of  them.  The  defradants  answered 
and  pleaded  their  respective  rights  to  water 
am>ropriated  from  Morse  creek.  When  the 
cause  was  called  for  trial,  the  parties  all 
agreed  as  to  the  decree  that  should  be  en- 
tered* except  as  to  the  date  of  the  appropria- 
tlon  of  the  plaintiff  S.  F.  Horn,  and  a  decree 
was  prepared  and  entered  accordingly,  fixing 
and  determining  the  rights  of  the  respecttve 
parties,  inclndlng  the  plaintiffs  John  D. 
Brown  and  U.  A.  Brown,  and  likewise  S.  F. 
Horn  and  all  the  defendants,  describing  the 
amount  of  water  allowed  to  each  of  the  par- 
ties and  the  priorities  of  each  of  the  parties, 
and  all  questions  except  as  to  the  date  of 
the  water  appropriated  by  the  plaintiff  Horn. 
The  appeal  is  from  the  Judgment. 
*  Counsel  for  appellants  and  respondents 
have  entered  Into  a  stipulation  and  filed  the 
same  in  this  court  that  two  questions  are 
to  be  relied  upon  and  discussed  and  decided 
npon  this  appeal ;  and  this  court.  In  consid- 
ering this  appeal,  will  limit  such  considera- 
tion to  the  questions  specified  In  the  stipula- 
tion: First,  that  the  trial  court  erred  In 
making  the  following  finding:  "That  on  or 
about  the  1st  day  of  June,  1891,  the  prede- 
cessors in  Interest  of  said  plaintiff  S.  F. 
Horn,  for  the  purpose  of  irrigating  the  said 
lands  of  S.  F.  Horn,  appropriated  of  the 
waters  of  the  said  Morse  cre^  45  Inches  of 
water,  «  •  •  and,  by  means  of  dams 
and  ditches  of  sufficient  size  to  convey  the 
same,  diverted  a  sufficient  amount  of  water 
from  said  stream  to  flow  the  said  amount  to 
and  upon  the  said  lands,  and,  since  their 
said  aroropriatlon  and  dlTeralon,  laid  plaln- 


BBPOBTBB  (llaBt 

tiff  and  liii  mU  pradeoenoia  In  iaCmat  ban 
continued  to  use  the  said  water  tbereoaT 
second,  that  the  court  erred  in  rsfoalng  to 
allow  ttw  defendants  opoo  the  trial  of  saM 
cause  to  prove  the  ante  morttfn  statements 
of  J.  &  Vormw,  and  also  In  refnaiiiK  to  al- 
low tlie  deteidanta  to  vnm  tlielr  ownenhUi 
In  the  Hbrrov  dltcli  by  diowinf  the  general 
and  corrent  andwstanding  In  tbe  netghboi^ 
bood  betot^  ttte  death  of  Morrow.  As  a  pnrt 
of  this  stlpnlatlon,  tbe  ani>el1auts  cmtend 
that  tbe  rlgbt  of  Horn,  as  stated  In  the  find- 
ing, should  date  from  the  time  be  first  used 
water  through  the  Campbell  ditch  in  1904, 
and  not  from  1881. 

[1, 1]  We  ban  carefully  gone  tmir  tbe  evi- 
dence and  find  that  there  Is  evidence  which 
tends  to  aapport  both  sides  npon  this  con- 
tention. To  redte  the  evidence  and  draw 
distinctions  as  to  the  weight  In  favor  of  or 
against  tilther  contention  would  nnneceasarl- 
ly  Incumbw  the  reports.  Tbe  trial  Jndge 
beard  the  evidence  in  this  case;  he  saw  the 
witnesses,  and  was  in  a  better  position  tbaxL 
this  court  to  Judge  the  credibility  of  tbe  wit- 
nesses; and,  there  being  evidence  to  eqiport 
tbe  finding  of  the  lower  court,  Oda  court  will 
not  reverse  the  case  oa  the  ground  that  Qie 
same  Is  not  supported  by  the  evidence. 

(t]  Upon  the  second  question  as  to  the  re- 
fusal of  the  court  to  allow  the  defmdants 
to  prove  the  ante  mortem  statementa  vt  Moi^ 
row  and  show  the  title  to  the  Umnnr  diteh 
by  general  and  current  understanding,  this 
was  properly  refused  by  the  trial  court  for 
two  reasons:  First,  that  the  evidoiee  Is 
hearsay;  second,  for  the  reason  that  tbe  tttle 
to  tbe  Morrow  ditdt  Is  not  Involved  In  the 
question  of  tact  submitted  to  this  conrt  un- 
der the  stipulation,  inasmnch  as  the  finding 
made  by  the  trial  courts  wlii<ai  Is  recited 
above,  makes  no  finding  whatever  with  refer- 
ence to  the  Morrow  ditch  or  the  title  thereto, 
neither  is  there  any  provision  In  the  Judg- 
ment which  determines  the  ownership  or  the 
right  to  use  the  Morrow  ditch. 

Tbe  Judgment,  therefore.  Is  affirmed.  Costs 
awarded  to  respondents. 

AILSHII^  a  J„  and  SDLUTAN,  1,  oon- 
cur. 

[IT  MoBt.Ur) 

BAICHB  V.  MORRISON. 

(Supreme  Court  of  Mcmtsna.  March  19,  ISISD 

1.  CoBPOKATion  a  116*>— Stock— Saio— OP- 
TION. 

The  option  given  plaintiff  by  defendant  t» 
sell  stock  to  him  at  a  certain  price,  on  a  cer- 
tain day,  became  binding  cu  defendant,  when 
on  said  day  plaintiff  accepted  it  and  tendered 
the  stock,  thou^  it  was  withovtt  consideration, 
defendant  not  aaving  In  tbe  meantime  with- 
drawn it,  as  he  might  If  tban  was  no  ooasldtn- 
tion. 

[Ed.  Note.— For  other  eases,  see  Oorporattons. 
Cent.  Dig.  H  493,  494,  496 ;  Dec  Dig.  {  llfl.*] 
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S.  C<»PORiTIOMS  (I  121*)— StOOT— Sai*-Op- 
nOH— CONBIDERATIOEV — EviDEIfCE. 

A  flndiac  that  the  optloai  fiTen  ijlaiotiff 
by  defendant  to  sell  him  stock  at  a  certain  time 
was  given  aa  an  inducement  for  plaintiff  to  buy 
the  stock,  and  so  had  consideration,  is  warrant- 
ed, thongti  delmdaot  testified  to  the  contrary) 
his  testimony  being  in  several  respects  self-oon- 
tradictory  and  confusing,  and  plaintilTs  attor- 
ney testifying  to  an  adrntsirion  of  defendant  to 
the  cmtrary. 

TBi.  Mot&— For  other  cases,  see  Corporations, 
GoLt.  Dig.  H  fi04,  60fi;  Dec  Dig.  f  m.«J 

3.  Appkal  and  KaaoM  <i  21S*>— Bivdw-Ob^ 

ACTION  B  Waived. 

Defendant  may  not  complain  of  an  errone- 
oos  instruction  as  to  the  measure  of  damages, 
having  made  no  objecticoi  tbereto  below. 

[lOd.  Kotc— For  other  eases,  set  Aj^al  and 
Enw;  Gent  Dig-  tt  130»-1314:  Dec  Dig.  | 

Ai)i)eal  from  District  Court,  Cascade  Conn- 
tgr;  J.  B.  Leslie,  Judge. 

Action  by  J.  A.  Raicbe  against  J.  IL  Mor- 
rison. Judgment  for  plaintiff.  Dtf^idant 
appeals.  Affirmed. 

W.  S.  Towner,  of  Great  Falls,  for  appel- 
lant W.  B.  Sands.  <Ht  Chinook,  for  respond- 
ent. 

BBANTLT,  G:  J.  The  ^Intlff  heretofore 
brought  an  action  in  the  district  court  of 
Chouteau  county  to  recover  upon  the  same 
cause  of  action  allcffed  In  tbe  complaint 
herein.  Tbe  cotirt  sustained  a  general  demnr^ 
rer  to  tbe  complaint,  and  rendered  Judgment 
f or  Qie  defmdant  for  his  costs.  On  appeal 
to  this  court  this  jjndgm^  was  reversed. 
Balche  T.  Morrison.  87  M<mt  244,  90  Faa 
108L  Wlien  the  cause  was  remanded  to  the 
district  court,  the  i^alntlff  dismissed  It  and 
brought  a  second  action  in  tbe  strict  court 
of  Cascade  county,  where  the  defendant  now 
resides.  Hie  defoidant  bavlng  filed  his  an- 
swer, a  trial  was  bad  whl^  resulted  In.  a 
verdict  and  Judgment  for  the  plaintiff.  Tbe 
defendant  has  ai^iealed  from  the  Judgment 
and  an  order  denying  his  motion  for  a  new 
trlaL  The  complaint  la  substantially  a  copy 
of  that  considered  on  tbe  former  anieal. 
A  statement  of  tbe  allegations  cmstltvtlng 
l^aintlfrs  cause  of  action  will  be  found  in 
the  opinion  thereon  delivered.  Tb^  need 
not  be  restated  here. 

[1]  In  his  answer  the  defendant  denied 
that  the  contract  to  repurchase  tlie  stock  was 
executed  and  delivwed  to  plaintiff  in  con- 
sideration of  the  sale  to  htan  of  the  stock  and 
as  an  Inducement  to  the  purchase  as  alleged 
In  the  complaint,  or  upon  any  consideration, 
or  that  plaintiff  had  suffered  any  damage  by 
reason  of  defendant's  failure  to  comply  with 
the  terms  thereof.  He  admitted  all  tbe  other 
allegations  in  the  ,com[dalnt  Tbe  contention 
Is  now  made  that  the  evidence  Is  insufficient 
to  Justify  the  verdict  On  the  former  ai^>eal 
the  contract  here  in  question  was  classed  as 
an  option  contract  or  an  option,  and  we 
think  this  characterised  It  correctly.  Under 


the  rule  appUcable  to  sucb  contracts,  when 
the  option  to  buy  or  sell  la  based  upon  a  con- 
sideration moving  to  the  promisor,  the  prom- 
isee has  the  aclosive  r^ht  to  sell  or  buy 
during  the  time  specified  In  the  contract. 
He  may  or  may  not  exorcise  his  option,  yet 
the  contract  is  binding  npaa  the  promisor. 
If  not  based  upon  a  consideration,  it  may  be 
withdrawn  at  tbe  will  of  the  promisor; 
nevertheless  It  is  a  standing  offer  which  may 
be  accepted  by  tbe  promisee  at  any  time  dur- 
ing its  life,  and  thus  become  a  contract 
binding  upon  both  parties.  Ide  v.  Leiser,  10 
MonL  6,  24  Pac.  605,  24  Am.  St  Rep.  17,  and 
cases  cited.  If  we  regard  defendant's  prom- 
ise either  as  based  npon  a  consideration — 
that  Is,  made  as  an  Inducement  to  tbe  plain- 
tiff to  purchase  the  stock — or  as  a  continu- 
ing offer  to  repurdiase  If  made  without  any 
consld^ation,  it  became  binding  upon  liim 
when  the  plaintiff,  at  the  date  at  which  the 
option  was  to  expire,  accepted  it  and  ten- 
dered the  sto^.  The  rule  thus  stated  was 
dtstinctiy  recognized  in  the  decision  npon  the 
formor  appeal  boldiiv  tiie  complaint  sufll- 
<i&aX,  as  Is  nude  clear  1^  tbe  authorities  cit- 
ed, though,  perhaps,  more  Importance  was  at- 
tached to  tbe  question  of  conddmUon  than 
tbe  allegations  In  the  pleading  required. 

[i]  This  brief  statemoit  ^  '^J  of  pre- 
liminary, Qt  our  view  at  the  rale  of  law 
an?llc^S)  clears  the  way  for  the  determlpa- 
tion  of  tbe  contoitlons  made  by  counsel  for 
defendant  He  Insists  ttiat  the  evidence  Is 
Insufficient  to  sustain  the  verdict  d)  In  tbat 
It  does  not  show  that  there  was  any  con- 
sideration for  tbe  aptioa;  and  In  that  It 
taSa  to  show  tiiat  pblntiff  suffered  any 
damage.  At  the  commencement  of  the  trial, 
after  a  colloquy  between  tile  court  and  coun- 
sel. It  vvas  determined  that  In  view  of  the 
admissions  In  tbe  answer,  the  bnrdeai  of 
proof  was  upon  the  defendant  to  show  wane 
of  conslderatifm.  Thereupon  counsel  for  de- 
fmdant  Introduced  bis  evidence  wbidi  con- 
sisted (tf  the  testimony  o£  the  defendant 
himself,  In  connection  with  tbe  option  con- 
tract and  a  receipt  for  the  purchase  price  of 
the  atotk.  Introduced  as  exhibits.  While  he 
testified  that  the  option  was  not  given  until 
two  or  three  days  after  tbe  sale  and  was 
the  result  of  subsequent  negotiations  wholly 
disconnected  with  tbe  sale.  It  appears  that 
the  receipt  and  option  both  bear  the  same 
date,  viz.,  September  18,  1903,  tbe  day  upon 
which  the  sale  was  made.  This  fact  he  did 
not  undertake  to  explain.  His  testimony 
was  in  several  respects  self-contradictory 
and  confused.  The  plaintiff,  who  resides  in 
the  state  of  Wisconsin,  was  not  present  and 
his  testimony  was  not  Introduced.  His  coun- 
sel, called  in  rebutUl,  testified  that  he  noti- 
fied the  defendant  of  the  plaintiff's  accept- 
ance of  the  option,  and  that  In  an  interview 
had  with  him  a  short  time  afterward  the 
d^endant  admitted  that  In  order  to  induce 
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plaintiff  to  tmy  tlw  ttoA  and  as  a  part 

of  the  consideration  for  the  parcbaae,  be  bad 
agreed  to  repurdiase  It  at  tbe  end  of  tbree 
years  at  the  price  named  la  tbe  (Option,  and 
tbat  at  tbat  time  he  Intoided  to  make  his 
promise  good,  but  bad  not  done  so  because 
he  had  not  been  retained  as  manager  of  tbe 
corporation,  the  capacity  In  which  he  was 
acting  at  that  time,  as  he  then  expected. 
Under  these  clrcumstanceB,  we  do  not  think 
that  we  ought  to  say  tbat  the  Jury  arbitrarily 
disregarded  the  defendant's  testimony  as  un- 
worthy of  credit,  or  that  the  court  erred  la 
accepting  their  conclnslon  in  overruling  the 
motion  for  a  new  trial.  Whalen  t.  Harrison, 
26  Mont  816,  67  Pac.  B34;  State  T.  WUtette, 
46  Uont  326,  127  Pac.  1013. 

In  considering  this  feature  of  the  case,  we 
have  proceeded  upon  tbe  assumption  tbat  tbe 
question  of  consideration  was  a  material  la- 
auc^  requiring  the  introduction  of  eTideoce 
und  a  finding  by  tbe  Jury  thereon.  Under 
the  allegations  made  in  the  comi^alnt  vrblch 
were  admitted  In  the  answer,  this  was  not 
necessary.  It  Is  admitted  that  the  option 
was  givoa  by  tbe  defendant,  and  that  it  was 
accepted  at  the  expiration  of  the  time  limit 
named,  with  a  tender  of  the  stock  by  tbe 
plalntUf  which  was  refused  by  tbe  defendant 
It  Is  apparent  therefore,  that  plaintiff  would 
hare  been  entitled  to  a  Judgment  on  the 
pleadings  for  nominal  damages;  for  proof  of 
tbe  breach  of  a  contract  Is  proof  of  a  wrong 
for  which  the  Injured  party  is  entitled  to  re- 
cover nominal  damages.    13  Cyc  17. 

[S]  No  evidence  was  introduced  by  eithw 
party  as  to  the  value  of  the  stock  at  the  time 
the  plaintiff  accepted  tbe  option,  or  at  any 
time  before  or  after  that  time,  other  than  a 
statement  made  by  tbe  defendant  when  coun- 
sel for  plaintiff  t^dered  him  tbe  stock  and 
demanded  payment  of  the  purchase  price. 
Tbe  latter  testified  that  the  defendant  upon 
refusing  to  accept  It.  said:  "You  can  Just  as 
well  keep  It  because  It  Is  worthless.  It 
makes  no  difference  who  keeps  It  whether  I 
have  to  pay  for  it  or  not"  Viewing  this  as 
an  admission  against  interest,  it  was  some 
evidence  tending  to  show  tbat  tbe  stock  was 
valueless.  We  shall  not  stop  to  consider 
whether  it  would  have  sustained  a  finding  of 
tbe  Jury  that  the  stock  had  no  value.  The 
court  and  counsel  both  proceeded  upon  the 
theory  that  If  the  question  of  consideration 
should  be  resolved  in  favor  of  the  plaintiff, 
he  would  be  entitled  to  recover  the  full 
amount  of  the  price  fixed  In  the  option,  viz., 
$1,720.  In  other  words,  court  and  counsel 
proceeded  upon  the  assumption  that  the  stock 
was  valueless,  and  that  plaintiff,  If  entitled 
to  recover  at  all,  should  recover  the  option 
price.  Accordingly,  the  court  Instructed  the 
Jury,  in  substance,  without  obJecHou  by  coou- 
sel  for  defendant  that  If  at  the  time  of  the 
purchase  of  tbe  stock  by  plaintiff,  and  as  a 
part  of  the  transaction  and  as  an  inducement 


to  lead  the  platntiif  to  make  tbm  pnrdiueb 
tbe  dtfendant  made  the  agreament  otntalned 
In  the  option  to  rvorcbase  wltUn  ttine 
years  at  the  price  at  $1,720;  tber  ahonld  re- 
tarn  a  verdict  Cor  tbla  amount  in  tatot  of 
the  plalntlfr.  Let  It  be  coneeded  tbat  tlila 
theory  of  the  case  waa  wholly  erroneous: 
nevertheleaa,  counsel  having  accepted  ud 
acted  upon  it  and  permitted  the  coort  to  do 
so  without  objectlfm,  be  cannot  now  complain 
tbat  bis  dlent  baa  snflered  prejndlca  A  par- 
ty cannot  be  permitted  to  assume  In  this 
court  a  position  different  from  tbat  assomed 
In  the  trial  court  In  order  to  predicate  oror 
upon  any  action  of  Uuit  oonrt  during  tbe 
coarse  of  a  trial  to  whtdi  he  did  not  make 
timely  objection  in  tbat  coort  Cbilds  r.  Pto- 
mey,  17  Uont  002,  4S  Pnc.  714;  NeweQ 
Nicholson,  17  Uont  380,  4S  Fac  180:  Maul 
V.  Schults,  10  ICont  S3S,  4S  Vtue.  026;  Dorfee 
V.  Harper,  22  UasA.  S54,  66  Pac.  682;  Hen- 
drlckson  r.  Wallace,  29  Mont  004,  75  Pttc 
366;  Dempstw  r.  Oregon  8.  1*.  By.  Co.,  37 
Mont  341.  06  Paa  717. 

Counsel  has  devoted  modi  apace  In  bis 
brief  to  a  discussion  of  tbe  measure  of  dam- 
ages wbidi  he  insists  tbe  court  diould  bavo 
given  to  tbe  jury.  We  agree  with  Um  that 
the  rule  prescribed  by  section  6081  of  the  Rfr 
vised  Codes,  applied  in  Weldi  t.  IQdiols,  41 
Mont  435,  110  Pac  89,  should  have  been  fol- 
lowed in  this  case;  but  tor  tbe  reason  al- 
ready stated  we  do  not  think  couaael  ia  now 
in  position  to  allege  prejudice  because  the 
court  failed  to  do  so. 

The  judgmeat  and  order  are  afBrmei 

Affirmed. 

HOLLOWAY  and  SANNBB,  33^  concur 


(H  Colo,  tm 

EVBRHABT  t.  PEOPLa 
(Supreme  Court  of  Colorado.   March  3,  1913.) 

1.  Oamiro  (I  67*)— STATurms— CoMSTBUcnon. 

Eev.  St  1908,  f  1791.  makes  it  an  offense 
to  unlawfully  keep  and  ezbiblc  a  gaming  table, 
establishment  device,  and  apparatus  to  win 
and  gain  money  by  gambling,  and  section  1792 
declares  tbat  it  ■ball  be  onlawfal  to  play  at  a 
game  for  a  sum  of  money  or  other  propoty  of 
value,  or  to  make  a  wager  tor  a  sum  of  m<«ey 
or  otDer  property  of  value  upon  the  result  of 
■uch  same.  Held,  that  neither  the  keeping  nor 
exhibiting  of  a  gaming  table,  establishment  de- 
vice, or  apparatus,  nor  tbe  playing  at  a  gamc^ 
is  prohibited,  except  wbore  meh  tables,  ete., 
are  kept  or  exhibited  to  win  or  gain  money  or 
proper^,  or  when  the  play  is  for  money  or 
property,  or  a  bet  is  made  on  tbe  result  of  tbt 
game. 

[Ed.  Note.— For  other  eases,  see  OamiDg, 

Cent  Dig.  ii  136-139;  DecTDlg-  1  67.*1 

2.  GauHQ  <I  73*)— "QAlor-r-HoBaE  BacnrOt 

A  game  Ii  any  sport  or  amusement  public 
or  private,  includioK  ithyaical  contests,  whetber 
of  man  or  beast  when  practiced  to  decide  wa- 
gers or  for  diversion,  and  games  of  haxaid  or 
chance  by  means  of  instruments  or  devices.  As 
so  defined,  it  includes  a  horse  race,  so  that  book 
making  at  a  horse  race,  coostitated  the  playing 
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of  a  came  and  t1i«  eatabliihment  of  a  gaming 
table,  deilce.  or  apparattu  to  win  mosey  In 
Tiolation  of  Rev.  St  1908,  H  1791,  1702. 

lEd.  Note.— For  other  caseB,  lee  Gaming, 
Cent  Dig.  81  1S7,  188;  Dec  Dig.  }  73.« 

For  other  definitions,  see  Words  and  Phrasea, 
TOL  4,  pp.  ^6-3038 :  vol.  8,  p.  7668.] 

8.  Gauikq  (I  74*)-"GAMiNa  Table,"  "Bs- 
lABusnuENT,"  "Device,"  ob  "Appabatub. 
The  words,  "gaming  table,  establishment, 
derice,  or  apparatus,"  as  used  in  Rev.  St  1908, 
{  1791,  making  it  unlawful  to  keep  and  exhibit 
a  gaming  table,  establishment,  device,  or  appa- 
ratus to  win  money  by  gunbling,  do  not 
mean  literally  instmmentalities  with  appliances 
adapted  and  essential  to  particular  games,  but 
include  any  sftecies  of  table,  establishment,  de- 
vice, or  apparatus  kept  and  used  for  gambling, 
winning,  betting,  or  gaining  money  or  otlier 
property,  since  tbtfe  may  be  a  gaming  table, 
provided  all  the  easentiala  for  the  game  exist 
though  the  Uble  in  its  literal  sense  may  not  be 
set  ap  or  iised. 

[Hd.  Xote.— For  other  cases,  see  Gaming, 
Gent  Dig.  If  190-198;  Dec;  Dig.  |  74.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  439,  440;  voL  3.  pp.  2040,  3046; 
ToL  3,  p.  247Q ;  voL  8,  p.  7660.] 

4.  OAuma  (I  68*)— Statutes— HoBflK  Bac- 

INO. 

Seas.  Laws  1866—67,  p.  114,  creating  the 
Ford's  Park  Association,  and  providing  for  the 
holding  of  public  races  by  such  association  at 
a  particular  place  once  a  year,  at  which  betting 
on  horse  races  was  authorized,  did  not  consti- 
tute a  legislative  construction  of  the  gaming 
statutes  (Rev.  St  1908,  8§  1781,  1792),  so  as 
to  exclude  horse  racing  at  other  times  and 
places  from  the  provisions  thereof. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  §  120;  Dec.  Dig.  |  63.*] 

8.  Cbiuinai.  I4AW  (I  34«)— Statdtks— Pabtic- 

ULAB  Acts. 

Acts  clearly  within  the  letter  and  spirit  of 
a  criminal  statute  cannot  be  excluded  from  the 
operation  thereof  because  no  attempt  bad  been 
previously  made  to  enforce  the  statute  with  ref- 
erence to  such  acts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  89,  766;  Dec.  Dig.  S  84.*] 

Error  to  Dtatrlct  Coart,  CM7  And  County 
of  Daiver;  George  W.  Allen,  JUdge. 

W.  B.  Everhart  was  convicted  of  gaming 
and  uttlawfDily  maintaining  a  gaming  table. 
In  Tiolation  of  Rev.  St  1908,  |{  1791,  1702, 
and  be  brings  error.  Affirmed. 

T.  J.  O'lXJnneU,  Edwin  H.  Park,  John  W. 
Oraham,  John  A.  Rush,  Caldwell  Teaman, 
and  J.  D.  Benedict  all  of  Denver,  for  plain- 
tiff In  error.  Benjamin  Griffith,  Atty.  Gen., 
and  Charles  O'Connor,  First  Aast  At^.  Gen., 
for  the  People. 

WHITE,  J.  An  information  In  two  counts 
was  filed  against  plaintiff  In  error,  upon 
which  he  was  tried  and  convicted.  The  first 
count  was  under  section  1791,  R.  S.  1908,  and 
charged  that  he  "unlawfully  did  keep  and  ex- 
hibit a  certain  gaming  table,  establishment, 
device  and  apparatus,  *  *  *  to  win  and 
gain  money  by  gambling,"  etc  The  second 
count  was  under  section  1792,  R.  S.  1908,  and 
charged  that  he  "unlawfully  did  play  at  a 
.game  for  a  sum  of  money  or  oUier  property 


of  value,  and  did  make  a  bet  and  wager  for 
a  sum  of  money  or  other  property  of  value, 
upon  the  r^ult  of  such  game,"  etc.  The 
proven  or  admitted  facts  are  that  plaintiff 
In  error  made  books  and  sold  pools  uiwn  cer- 
tain horse  races  held  under  the  auspices  of 
the  Overland  Jockey  Club  at  Overland  Park 
race  tracks,  In  the  city  and  county  of  Denver, 
on  a  certain  day.  Preceding  the  running  of 
each  race,  the  plaintiff  in  error  entered  the 
names  of  the  horses  competing  in  the  race 
upon  a  blackboard,  placed  upright  upon  a  ta- 
ble or  platform  prepared  for  that  purpose, 
adjoining  the  grand  stand  at  the  race  tracks; 
and,  in  conjunction  with  others  employed  for 
the  purpose,  received  the  money  bet  upon  the 
races,  giving  In'  exchange  therefor  cards  up- 
on which  was  recorded  the  bet,  and  after  the 
r^nlt  of  each  race  paid  the  sums  won  to  the 
winners  upon  presentation  and  Burrendw  of 
the  cards,  keeping  the  balance.  > 

[11  Much  of  the  argument  of  counsel  Is 
predicated  upon  the  assumption  that,  in  or- 
der to  sustain  the  Judgment  of  conviction,  it 
is  essential  to  hold  that  horse  racing  Is  un- 
lawful within  the  Intent  of  these  statutes. 
The  assumption  Is  erroneous,  and  cannot  be 
upheld.  Neither  the  keeping  or  exhibiting  of 
a  gaming  table,  establishment  device,  or  ap- 
paratus, nor  the  playing  at  a  game.  Is  prohib- 
ited. On  the  contrary,  such  things,  as  far  as 
these  sections  of  the  statute  are  concerned, 
may  be  done  with  Impunity.  It  Is  only  when 
such  tables,  etc.,  are  kept  or  exhibited  to  win 
or  gain  money  or  property,  or  when  the  play 
at  a  game  is  for  a  sum  of  money  or  other 
property,  or  a  bet  is  made  upon  the  result  of 
such  game,  that  the  acts  become  unlawful, 
and  the  doers  thereof  subject  to  punishment. 
Moreover,  there  can  be  a  game  without  the 
element  of  either  duince  or  hazard. 

[2]  A  game  Is  any  sport  or  amusement, 
public  or  private.  It  indudes  physical  con- 
tests whether  of  man  or  bea^  when  prac- 
ticed for  the  purpose  of  deciding  wagers  or 
for  the  purpose  of  diversion,  as  well  as 
games  of  hazard  or  skill  by  means  of  instru- 
ments or  devices.  Bou^ner  v.  Meyer,  5 
Colo.  71,  74,  40  Am.  Rep.  139;  Corson  v.  Nea- 
theny,  9  Colo.  212, 11  Pac  82.  As  defined  In 
the  Century  Dictionary,  It  is  "a  contest  for 
success  or  superiority  In  a  trial  of  chance, 
skill  or  endurance,  or  of  any  two  or  all  three 
of  these  combined ;  as,  a  game  at  cards,  dice, 
or  roulette ;  the  games  of  billiards,  draughts, 
and  dominoes;  athletic  games;  the  Floral 
games.  The  games  of  classical  antiquity 
were  chi^fiy  public  trials  of  athletic  skill  and 
endurance,  as  In  throwing  the  discus,  wres- 
tling, boxing,  leaping,  running,  horse  and  char- 
lot  racing,"  etc.  Desgaln  r.  Wessner,  161 
Ind.  205,  67  N.  E.  901;  People  v.  Welthoff,  61 
Mich.  203,  16  N.  W.  442,  47  Am.  Rep.  667. 
A  horse  race,  according  to  the  weight  of  au- 
thority, though  th«%  are  dechriona  to  the  con- 
trary, la  a  game  within  the  meaning  of  the 
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statutes  aeolDst  gamins.  20  Cyc.  p.  884; 
Thrower  v.  State,  117  Ga.  753,  45  S,  B.  126 ; 
Swigart  y.  People,  154  111.  284,  40  N.  E.  432. 
Whether  It  is  iueh  within  the  meaning  of  the 
sections  iinder  consideration  we  must  now  de> 
termlne.  In  Corson  t.  Neatheny,  supra,  we 
held  that  a  horse  race  was  a  game  within  the 
intent  of  section  1796,  R.  S.  190S,  citing  Bough- 
ner  v.  Meyer,  snpra ;  Tatman  t.  Strader,  23 
Ul.  493 ;  Shropshire  v.  Glascock  et  al.,  4  Mo. 
536,  31  Am.  Dec.  189;  Boynton  v.  Curie,  4 
Mo.  599.  Bougbner  v.  Meyer,  supra.  Involved 
the  validity  of  a  check,  the  consideration  of 
which  was  a  wager  as  to  whether  a  certain 
execution  issued  upon  a  Judgment  would  or 
would  not  be  collected.  Section  1796,  supra, 
was  quoted,  and  the  C[uestion  propounded: 
"Was  the  consideration  of  tbe  dieck  won  by 
any  gaming  wltbln  tbe  meaning  of  the  sec- 
tion above  quoted?"  We  then  said:  "If  the 
wager  was  upon  any  game,  tbe  check  Is  ab- 
solutely void  in  the  hands  of  every  holder. 
Horse  racing  has  been  decided  to  be  gaming 
within  tbe  Intent  of  tbe  language  here  used. 
•  •  •  But  a  wager  as  to  whether  an  ex- 
ecntion  can  be  collected  we  are  constrained 
to  conclude  cannot  be  considered  as  a  wager 
upon  any  game."  It  was  unnecessary  to, 
and  we  did  not,  determine  therein  whether 
horse  racing  is  a  game  within  the  meaning 
of  that  word  as  used  In  tbe  section.  We  nev- 
ertheless declared  ttiat  it  had  been  so  decid- 
ed, citing  Tatman  v.  Strader,  supra;  Shrop- 
shire T.  Glascock,  Bupra ;  Boynton  v.  Curie, 
supra.  But  in  Corson  t.  Neatheny,  supra, 
we  referred  to  the  Boughner-Meyer  Case,  and 
the  aatborltieB  therein  cited,  and  expressly 
held  that  horse  racing  is  gaming  within  tbe 
intent  of  the  section.  That  the  case  might 
have  been  decided  exactly  as  it  was,  as 
claimed  by  plaintlft  In  error,  does  not  render 
the  holding  obiter.  The  decision  was  based 
upon  tbe  applicability  of  tbe  statute,  and 
therefore  determined  that  horse  racing  is  a 
game,  and  betting  thereon  is  gaming,  within 
the  meaning  of  tbe  section. 

As  tbe  section  of  the  statute  Involved  and 
construed  in  the  Corson-Neatheny  Case  af- 
fects only  contracts,  etc.,  entered  into  as  a 
result  of  gaming,  or  In  which  the  considera- 
tion was  for  money,  property,  or  other  valu- 
able thing  won  by  gaming,  declaring  them 
void  and  of  no  effect,  and  the  decisions  elted 
therein  are  iu  dril  cases.  It  is  claimed  that 
the  rule  announced  and  applied  therein  ia 
not  applicable  in  tbe  construction  of  the 
criminal  sections.  A  sufficient  answer  there- 
to is  that  the  alleged  civil  section  involved 
and  construed  In  that  case,  and  the  criminal 
sections  upon  which  this  prosecution  Is  bas- 
ed, are  embodied  In,  and  form  a  part  of,  the 
same  legislative  act  Session  Laws  1866,  p. 
56 ;  R.  S.  1868,  pp.  224,  225,  S  136 ;  G.  L.  1877, 
pp.  297-290,  {|  780-736 ;  G.  S.  1883,  pp.  332- 
334,  H  844-^1 ;  a  8.  1908,  {{  1791, 1792,  1796. 
We  must  ascribe  tbe  same  meaning  to  tbe 
■aim  vorda  occarrbv  Id  dlfferoit  parta  of 


the  same  statute,  unless  It  clearly  appears 
therefrom  that  a  different  meaning  was  in- 
tended. Dixon  V.  People,  127  Pac  830.  This 
does  not  appear  from  tbe  statute  in  question. 
On  the  contrary,  it  is  clearly  evident  that  tbe 
same  words  In  the  several  sections  of  the  act 
were  used  in  tbe  same  sense,  and  the  purpose 
of  the  lawmaking  power  was  to  sui^rees 
gambling,  which,  as  used  In  the  act.  includes 
betting  and  winning  money  or  property  upon 
any  game  whatsoever.  Tbe  title  of  the  act 
of  1866  Is,  "An  act  to  suppress  gambling  and 
gambling  houses,"  and  that  law  has  been  iu 
no  substantial  respect  changed  or  modified  by 
subsequent  legislation.  We  cannot  assume 
that  ttie  lawmaking  power  used  the  words 
"game"  and  "gaming"  In  a  different  sense  in 
one  section  of  the  statute  from  that  in  which 
It  employed  them  in  other  sections  of  the 
same  act  In  the  passage  of  each  of  these 
sections  the  Legislature  must  have  tiad  In 
mind  tbe  immorality  of  the  acts  and  tlie  evils 
resulting.  Under  section  1791  the  party  vio- 
lating tbe  provisions  thereof  Is  to  be  punish- 
ed by  fine  and  Imprisonment  Under  section 
1792  the  offender  is  subjected  to  a  pecuniary 
penalty,  while  under  section  1796  certain  con- 
tracts, etc.,  the  consideration  of  which  has 
arisen  from  the  practice  of  the  Immoral  and 
Inhibited  acts,  are  rendered  nugatory  and  of 
no  effect  So,  In  order  to  ^ectually  suppress 
gambling,  the  act  subjects  the  vloiator  there» 
of  to  punishment  and  makes  it  Impossible, 
upon  the  instruments  designated,  for  any  per- 
son to  reap  tbe  fruits  growing  out  of  the  acts 
prohibited. 

Bnt  Corson  t.  Neatheny,  supra,  as  an  au- 
thority. Is  questioned.  It  Is  claimed  that 
this  court  In  basing  that  opinion  upon  Tat- 
man-Strader,  suim,  did  not  take  into  con- 
sideration the  difference  between  the  Illinois 
statute  and  the  Colorado  statute  upon  the 
subject  that  the  former  statute,  after 
tbe  word  "game"  uses  the  words  "or  qwrt" 
and  contains  other  words  not  found  in  tbe 
latter  statute  upon  which  that  decision  could 
properly  be  based.  Tbe  words  "game"  and 
"sport"  are  synonymous.  Webster's  Diction- 
ary. Moreover,  the  statute  under  considera- 
tion in  the  Tatman-Strader  Case  was  section 
1  of  chapter  46  of  the  Illlnoia  Revised  Stat- 
utes of  1845.  We  observe  no  snbetantiU  dif- 
ference In  respect  to  the  question,  now  nndw 
consideration  between  that  section  and  sec- 
tion 1796,  supra,  of  our  own  statute  If 
anytliing,  the  language  of  the  latter  is  broad- 
er and  more  comprehensive  than  that  of  tbe 
former.  It  was  not  until  long  after  the  de- 
cision in  Tatman  v.  Strader,  aufH^  that  tbe 
words  said  to  be  excluded  from  our  statute, 
and  included  in  tbe  Illinois  statute,  am>ear- 
ed  In  either  tbe  criminal  or  civU  sections  of 
the  statutes  of  that  stata  Sectlona  129,  130; 
p.  174,  and  section  1,  p.  263,  R.  S.  IlL  1845; 
section  1,  PubUc  Laws  of  Illinois  1871-72,  p. 
462;  paragraph  179,  S  131,  p.  792,  voL  1,  Starr 
*  a  Ann.  St.  IU.  1880.  Oonnsel  Cor  plaintiff 
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In  error  maintain  tbat  tbe  history  of  tbe 
ser^I  leglfllatlre  acts  on  the  subject  of 
gambling  In  this  state  shows  eoucluslrely 
that  horse  racing  Is  not  a  game  within  the 
meaning  thereof,  and  that  the  holding  In 
Corson  t.  Neatheny,  snpra,  in  that  regard  la 
Illogical  and  Incorrect  We  <iannot  concur 
Id  this  view.  On  the  contrary,  when  we  bear 
in  mind  the  provisions  of  the  sereral  acts, 
their  titles,  nature,  tbe  history  of  their  en- 
actment, and  the  state  of  tbe  law  when  pass- 
ed, the  coDClui^D  Is  inerltable  that  the  leg- 
islatlve  int«it,  as  tbe  law  now  is,  was  to  pre- 
vent public  gambling,  and  Includes  the  risk- 
ing of  money  or  anything  of  raloe  between 
two  or  more  persons  on  a  contest  of  either 
chance,  skill,  or  hazard,  where  one  most  be 
the  loser  and  the  other  the  gainer. 

Our  first  legislation  on  the  subject  Is  found 
m  the  Session  Laws  of  1861.  p.  81S,  under 
the  heading,  "Ofl^enees  Against  the  Public 
Morality,  Health  and  PoUce,"  embodied  In 
"An  act  concerning  criminal  Jurisprudence." 
It  consisted  of  but  two  sections.  The  first 
section  on  the  subject,  being  section  112  of 
thie  act,  made  it  a  crime  for  any  person  to 
"deal  <v  play  at  or  make  any  bet  or  wager 
tot-  money  or  other  thing  of  ralne,  at  any  of 
the  ganies  commonly  known  or  called  Three 
Card  Mont^  the  Strap  Game,  Thimble,  the 
Patent  Safe  Game,  or  any  other  game  of 
similar  character,  or  shall  induce,  or  attempt 
to  Induce,  any  person  whatever  to  make  any 
bet  or  wager  at  any  such  game,"  etc.  The 
other  section,  being  section  113  of  the  act, 
prohibited  the  keeper  of  a  house,  etc,  to 
knowingly  permit  a  person  within  such  house, 
eta,  "to  deal  or  -piBj  at  any  of  tbe  games 
mentioned  in  the  preceding  section,  or  any 
game  of  similar  character,  or  any  game  or 
games  of  cards,  roulette,  dice,  or  any  other 
games  where  fraud  or  (Seating  Is  practiced, 
or  where  loaded  dice  or  marked  cards  or 
waxed  cards  are  used,"  etc.  These  sections 
are  aimed  exclusively  at  games  and  bets  and 
wagers  thereon  In  which  an  elemoit  of  cheat- 
ing, tri«^ery,  or  fraud  enters,  and  in- no  sense 
at  fair  and  honestly  conducted  games  oi  bet- 
ting thereon. 

The  second  act  npon  the  subject  was  In 
1804  (Session  Laws,  p.  96),  ^titled,  "An  act 
to  suppress  gambling  and  gambling  houses." 
Section  1  thereof  makes  it  a  criminal  offense 
for  any  person  to  keep  a  house,  etc.,  "or 
place  resorted  to  for  tbe  purpose  of  gambling 
or  permit  or  suffer  any  penKHt"  therein  *^ 
play  at  monte,  three  card  monte,  or  any  oth- 
ex  game  at  cards,  dice,  faro,  roulette,  or 
any  other  game  whatever  for  money  or  other 
things  of  valne."  The  second  section  sub- 
jected any  person  to  fine  and  lmprlsonm«it 
who  should  in  snch  gambling  bonse  or  place 
"play  at  any  game  for  any  sum  of  money 
or  other  property  of  value,"  or  make  there- 
in a  bet  or  w&ger  for  money  or  otber  prop- 
«rty  of  value  Section  3  msde  all  contracts, 
vrhea  any  part  -of  the  coBsldwatitn  thweef 


was  for  money  or  other  valuable  things  won 
or  lost,  laid,  or  staked  upon  any  game  or  bet 
or  wager,  absolutely  void  and  of  no  effect. 
In  argument  it  Is  pointed  out  that  In  this 
act  we  find  for  the  first  Ume  the  words  "any 
other  game*'  associated  with  "monte,  three 
card  monte,"  etc,  and  It  is  impossible  to 
conceive  that  horse  racing  or  betting  or 
wagering  thereon  was  included  within  the 
meaning  of  the  statute;  and,  further,  that 
the  act  does  not  penalize  gambling  general- 
ly, but  only  gambling  and  betting  at  a  place 
resorted  to  for  tbe  purpose  of  gambling  and 
the  keeping  of  such  place.  Such  Is  unques- 
tionably the  purpose  of  the  act,  and  it  may 
be  that,  under  the  role  of  ejosdem  fenwls» 
the  gambling  and  games  prohibited  therein 
are  such  only  as  belong  to  the  class  enumer- 
ated ther^.  Be  that  as  It  may,  subsequent 
legislation  broadened  tbe  law  materially.  In 
1866  SeseioB  Laws,  p.  06,  "An  act  to  suppress 
gambling  and  gambling  houses,"  was  adopt* 
ed.  The  act  consists  of  sections  1  to  12, 
ineliudve^  and  as  to  the  oflltoses  created  and 
tbe  acts  and  things  prohibited  seems  to  be 
Identical  with  jMctfons  1780  to  1196,  lacln- 
Blve,  of  the  Bevised  Statutes  of  1A08.  This 
act  differs  materially  from  those  preceding 
it  The  things  prescribed  therein  are  as  fal- 
lows: Section  1,  places  used  or  oocopled  for 
gambling,  the  keyring  of  gaming  tables,  ap- 
paratus, or  establishment  therdn  to  be  used 
tor  gambUng  and  wlnnb^  betting,  or  gain- 
ing money  or  other  propertgr;  sectlim  whidti 
Is  secUon  1791,  B.  8.  1906,  the  keeping  or 
exhibiting  "any  gaming  table,  establishment, 
device,  or  apparatus  to  .win  or  gain  mon^ 
or  other  proper^,"  and  the  practice  of  gam- 
bling; and  section  3,  which  Is  sectlm  1792, 
B.  S.  190S,  the  play^  "at  any  game  what- 
Boevo"  ftw  a  snm  of  numey  or  other  inop- 
er^  of  value,  and  betting  and  wagering  upon 
the  result  thereof.  These  changes  In  the  law 
are  significant  and  pregnant  with  meaning. 
Previous  legiaUtlMi  was  directed  against 
games  and  b^  thereon  In  which  an  d«nent 
of  cheating,  trldcery,  or  fraud  entered,  and 
to  places  wherein  such  games  and  bets  con- 
tinuously occurred;  whereas  this  act,  being 
tbe  law  as  It  now  Is,  is  directed  against  all 
places  used  or  occupied  for  gambling,  tbe 
ke^>lng  or  exhibiting  of  gaming  tables,  es- 
tablishments, devices,  etc.,  to  win  or  gain 
mon^  or  otber  prc^ierty,  the  practice  of 
gamblbig  and  the  paying  "at  any  game 
whatsoever"  for  a  snm  of  money  or  -other 
thing  of  valne,  and  betting  and  wagering 
upon  the  result  thereof.  There  being  no 
enumeration  of  speciflc  games,  subjects,  or 
things,  the  general  words  used  must  be 
aserlt>ed  their  ordinary  meaning.  The  lan- 
guage Is  plain  and  unambignous.  The  stat- 
ute does  not  prohibit  the  playing  of  games. 
It  Is  only  when  they  are  made  instruments 
of  winning  or  losing  money  or  property  that 
a  criminal  cbaraeter  ettadies  to  them.  When 
we  bear  In  mind  the  purpose  of  the  act  as 
expicased  in  its  title,  the  ennmwated  things 
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pnscrlbed,  It  Is  clear  tbftt  tbe  lav  Intoids 
to,  and  doea,  prohibit  every  place  commoDly 
and  or  occupied  for  sambllng  of  any  cbar< 
acter  whatsoeTer,  and  tbe  keeping  and  ex- 
Ubltlng  of  any  Instrumentality  to  be  nsed 
for  fambUng  and  winning,  betting,  or  gain- 
ing jnon^  or  other  property  upon  tbe  remit 
of  any  gama^  and  Ukewlae  tbe  practlco  of 
gambling. 

[I]  Tbo  words  "gaming  taUe^  eatabUsb- 
ment,  derlco  or  appaiatna,**  as  naed  In  tbo 
statute,  do  not  mean  literally  Instrumental- 
ttles  wltb  appliances  adapted  and  essential  to 
particular  games,  bat  indude  any  species  of 
table,  estabUsbment,  derlce^  or  apparatus 
and  naed  for  gambling,  winning,  be^ 
ting,  or  gaining  money  or  othw  pnverty.  It 
Is  the  use  to  which  tbe  article  or  thing  Is 
appropriated  which  renders  the  keeping  or 
utalbltion  thereof  nnlawfnl  within  tbe  mean- 
ing of  tbe  sections  here  Inri^red.  Toney  t. 
State,  61  Ala.  1;  Estes  t.  State,  10  Tex.  tSOO, 
808;  ChappeU  v.  State,  27  Tex.  Aw-  810,  812, 
11  8.  W.  4Ui  Jones  T.  Okla.  Ty^  5  OkL 
686^  48  Pac.  934.  "Gaming  table**  Is  said  to 
be  synonymons  with  "gaming  houBe."  20 
p.  067.  It  means  a  place  kept  for  gam- 
bling and  supplied  with  materials  tot  that 
purpose.  It  may  Include  any  kind  of  con- 
triranco  used  tn  betting.  Cyc.  supra.,  Gar- 
Tin  T.  State,  81  Tenn.  08  Lea)  162.  This 
is  made  more  certain  by  tbe  word  "estab- 
Usbment" used  in  connection  therewith.  One 
meaning  of  this  word  Is  the  place  of  bnsi- 
ness,  including  grounds,  furniture,  equipage, 
etc,  with  which  one  is  fitted  out;  also  that 
which  serves  for  the  carrying  on  of  a  busi- 
ness. So  a  device  Is  that  which  is  devised, 
or  formed  by  design ;  a  contrivance;  an  In- 
vention; a  project;  a  scheme;  often,  a 
scheme  to  deceive;  a  stratagem;  an  artifice^ 
And  "apparatus"  means  things  provided  as 
means  to  some  end.  A  full  collection  or  set 
of  implements,  or  utensils,  for  a  given  duty, 
experimental  or  operative;  any  complex  in- 
Strument  or  appliance,  mechanical  or  chem- 
ical, for  a  specific  action  or  operation;  ma- 
chinery; mechanism. 

A  gaming  table,  therefore,  consists  in  tbe 
essentials  of  tbe  game.  A  table  In  the  literal 
sense  need  not  exist.  A  game  played  and 
something  of  value  bet  are  the  essential  ele- 
ments of  a  gaming  table,  establishment,  de- 
vice, or  apparatus  as  used  in  this  act.  In 
Garvin  v.  State,  supra,  Desty's  Amer.  Orim. 
Law,  1 102b,  Is  quoted  as  follows:  "Setting  up 
a  gaming  table  consists  In  providing  the  es- 
sentials of  the  game,  and  a  table  In  the  lit- 
eral sense  need  not  exist,  nor  money  or  prop- 
erty be  staked,  but  credit  may  be  substituted, 
yet  a  game  must  be  played  and  something 
bet"  It  Is  then  said  (18  Lea  [Tenn.]  p.  173): 
"If  this  law  is  sound,  and  the  proof  shows 
it  Is,  a  gaming  table  is  any  place  convenient 
for  and  In  which  the  game  may  be  played. 
If  ^setting  up  a  gaming  table  consists  in  pro- 
viding the  essentials,'  and  a  real  table  is  not 
Bsceasary,  than  the  room,  the  i^i^  the  bouas 


or  other  ^ee  nsed  fat  gaming  porpoBes  is 
one  of  tbo  Indl^enaaUe  'essttitlals'  of  a  gam- 
ing table.  *  *  *  A  hoQss,  etc,  eoold  Dot 
be  tept  for  the  conduct  of  the  prohlbltad 
games,  nnless  the  tools  of  the  gam  were  ah 
so  kept  A  house,  hall  or  room  kept  for  a 
purpose  mnst  be  supplied  with  tbe  materials 
for  that  purpose.  As  already  intimated,  all 
these  oomblned  ecMistltate  a  gaming  tablet 
or  gaming  house.  The  terms  are  synony- 
mous In  gaming  rauacnlar.'* 

Applying  these  roles  to  tbe  facta  <tf  this 
cns^  we  think  it  Is  clear  that  plaintiff  In  er^ 
ror  kept  and  exhibited  a  gaming  table,  es- 
tabllshmnt,  device,  and  api^ratos  to  win  or 
gain  moMj  or  otlier  pri^tt^,  and  played  at 
a  game  and  made  a  bet  on  the  result  Ounot 
for  a  sum  of  money.  He  bad  a  place,  to  wit 
ttie  space  adjoining  the  grand  stand,  k^  for 
gambling,  and  supplied  with  materials  for 
that  purpose;  that  Is,  the  tabl%  die  black- 
board, tbe  slips,  and  the  horae  raoea  thai 
run,  whidi  latter  he  ad<vted  andmadeapart 
of  his  establishment  project  or  schune. 
These  coistltated  a  gambling  table,  eataUlah- 
ment  device,  or  apparatus.  They  were  the 
essentials  of  the  game  as  devised  or  project- 
ed as  a  means  to  a  certain  end.  ^at  plain- 
tiff In  error  bad  nothing  to  do  with  tbe  miH 
nlng  of  the  racea  la  of  no  consequence^  Tbe 
acts  and  iBstnunentalltles  of  others  In  that 
reject  he  adopted,  and  thereby  they  became, 
in  legal  effect  bla.  It  might  well  be  said  that 
hla  establishment  device  and  apparatus — 
that  la,  his  gaming  table — ^Included  the  race 
tracks  and  the  horses  thereon  to  the  same 
extent  and  effect  as  though  they  were  con- 
fined to  the  limits  of  tbe  platform  apon  which 
he  stood  and  operated.  He  brought  them 
there  by  adoption  and  made  them  and  their 
acts  his  for  the  purposes  of  his  plan  of  opoa- 
tlon.  He  and  those  participating  In  tbe  pools 
were,  in  the  understanding  of  all,  "playing 
the  races."  As  said  in  Joseph  v.  Miller,  X 
N.  M.  621,  626:  "We  are  unable  to  discov- 
er any  distinction  in  general  {H-indple  be- 
tween the  various  methods  that  may  be 
adopted  for  determining  by  chance  who  la 
the  winner  and  who  the  loser  of  a  bet — 
whether  it  be  by  throwing  dice,  flipping 
a  copper,  turning  a  card,  or  running  a  race. 
In  either  case  It  is  gambling.  This  Is  tbe 
popular  understanding  of  the  term  'gambling 
device,'  and  does  nut  exclude  any  scheme, 
plan,  I  or  contrivance  for  determining  by 
chance  which  of  the  parties  has  won,  and 
which  has  lost  a  valuable  stake.  That  a 
horse  race,  when  adopted  for  auch  purpose, 
Is  a  'gambling  device,*  there  can  be  no  doubt* 
To  the  same  effect  and  quoting  tbe  above 
language  is  James  v.  sUte,  4  Olil.  Cr.  R.  5S7, 
112  Pac.  044,  34  U  R.  A.  (N.  S.)  615,  140  Am. 
St  Rep.  693.  A  horse  race  is  a  game,  and 
selling  pools  or  making  books  upon  the  re- 
sult of  a  horse  race  is  gaming,  because  it  is 
betting  on  a  game,  and  is  uulawfi^,  though 
tbo  caise  it0^      not  uaUwtni.  Swlgart 
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T.  People  nipni,  affirminff.tiie  same  case  In 
BO  TO.  App.  ISL.  Edwards  t.  State,  8  Lea 
(TeDD.)  411,  Tbrower  r.  State,  sapra*  Fe(^e 
T.  welthoff,  Boprs,  MlUer  v.  U.  8.,  0  Aptf-  D. 
a  6. 

[4]  In  1807  Session  Lawa  (Laws  1860-67} 
114,  tbe  territorial  Legislature  raeated  a 
prlTate  corporation  nnda  tbe  title;  'Tb» 
Ford's  Park  Aasodatloa.'*  wbldi.  It  Is  daira- 
ed,  eonatitates  a  legldatiTe  constmcUou  of 
the  antt-gambUng  statntes  that  will  not  per^ 
mit  tbe  meaning  we  have  aaerlbed  to  tbem. 
The  objects  of  the  association  were  the  en- 
couragement of  stock  raldng  and  the  Im- 
provement  of  tbe  breed  of  horses  within  the 
territory,  it  was  anthorlzed  to  acquire  and 
own  a  certain  described  tract  of  land;  to 
hold  thereon  a  horse  fair  once  In  each  year; 
to  offer  such  premiums  and  purses  for  horses 
to  be  exhibited  and  competed  for;  and  to 
charge  an  admission  to  any  race  not  to  ex- 
ceed $1  for  each  person.  The  association 
was  required  to  enter  and  record  In  a  book 
all  wagers  made  upon  any  trial  of  speed  held 
upon  the  grounds,  and  the  act  made  such 
wagers  so  entered  a  valid  and  legal  contract 
enforceable  In  any  court  of  competent  jurla- 
diction.  Two  and  one-half  per  centum  of  tbe 
ninnings  of  all  wagers  so  recorded,  and  of 
the  purses  and  premiums  competed  for,  were 
required  to  be  paid  to  tbe  treasurer  of  the 
territory  of  Colorado  by  tbe  aasociation  for 
the  use  and  benefit  of  tbe  Colorado  Terri- 
torial Agricultural  Society. 

We  do  not  think  tbe  act  la  In  any  sense  a 
tegislatlTe  construction  of  tbe  gambling  stat- 
utes. On  tbe  contrary,  ita  legal  effect  simply 
suspended  tbe  operation  of  the  gambling 
statutes  as  to  certain  of  tbe  inhibited  acts 
tliereiii«  but  <m3j  mx»n  one  day  in  each-  year, 
in  a  designated  and  limited  8pac&  In  otlier 
words,  It  was  Uke  unto  a  license  autliociaing 
tbe  doing  of  certain  acta  at  a  partlenlar  time 
and  place,  which,  without  tbe  license  and  at 
any  other  time  or  place,  would  be  unlawfuL 
Because  tlie  lawmaking  power  authorised 
pool  selling  and  bookmaUng  upon  horse  races 
occurring,  at  the  time,  upon  the  limited  ter- 
ritory described  In  tbe  act  of  Incorporation, 
and  under  tiie  control  of  the  Incorporated 
association,  does  not  establish  or  manifest 
a  l^islatlre  Intent  to  authorize  such  acts 
uvea  like  evente  occurring  elsewhere,  at  oth- 
er timea,  nor  does  it  In  any  sense  Indicate 
that  such  acta  are  not  within  the  meaning 
of,  and  made  unlawful  by,  tbe  statutes  afore- 
said, but  rather  that  they  are  thereby  In- 
hibited. Otherwise,  why  grant  tbe  power  to 
tbe  association  and  place  Umlto  upon  Us  ex- 
ercise? 

[i]  But  it  Is  said  that  prior  to  this  prose- 
cution neither  lawyer  nor  layman  considered 
acta  Uke  those  of  plaintitf  in  error  as  being 
within  tbe  Inhibition  of  tbe  statutes.  How- 
erer  that  may  be.  It  does  not  subtract  from 


tlie  legal  meaning  of  the  words  used  In  the 
legislation  which  corresponds  predae^  with 
the  historical  and  popular  meaning.  It  la  a 
matter  of  comnum  biowledge  that  many  laws 
are  enacted  which  lie  dormant,  in  wbole  or 
in  part,  for  years.  We  know  of  no  eoort, 
howerer,  that  has  held  that  thinga  dearly 
within  tbe  letter  and  spirit  of  an  act  are 
excluded  from  the  operatltm  thereof  because 
of  nich  desuetude.  The  judgment  of  con- 
Tlctlon  is  affirmed. 
Judgment  afflrmeda 

HUSSBSt.  a       and  OABBIOUBS, 
concnr. 


(2»  Colo.  App.  m) 

BOTJTT  COUNTT  DBVEIX)PMBNT  00.  t. 
JOBNSON  et  aL 

(Court  of  Appeals  of  Colorado.    Haidi  10, 

"  1913.) 

1.  EWNKITT  DOUAIN  (|  238*)^EtaTZKW— As* 

siomno  Cboss-E^bobs. 

Defendante  In  condemnatloo,  not  haTlng 
assigned  any  crosa-errora  based  on  any  rul- 
ing on  tbe  question  of  sufflciency  of  the  peti- 
tion to  support  the  decree,  may  not  have  socb 
question  considered  on  plalntlff^s  appeaL 

[Ed.  Note.— For  other  eases,  see  Bminent 
Domabi.  Cent  Dig.  H_614.  610.  OBS.  660.  600, 
661.  668.  669.  671,  fffs,  674,  687rDec.  Dig.  f 
238.*] 

2.  EinmNT  Doium  (f  233*)— DsTxaiainiTG 
VAI.USS  AND  Damages— Etidbncb. 

Under  Rev.  8t  1908,  |  2416  et  seq.,  as  to 
condemnation,  proTiding  that  the  issues  of 
values  and  damages,  submitted  to  the  oom- 
miasioDers  for  determioatioii,  shall  be  found 
from  the  "proofs  and  aUegatiODs"  of  tbe  par- 
ties, and  after  a  riew  of  tbe  premises,  they 
may  not,  in  fixins  such  values  and  damages, 
use  information  obtained  from  personal  inter- 
views with  persons  not  called  as  witnesses  and 
from  inspection  of  documents  not  produced  at 
tbe  triaL 

[Ed.  Note.— For  other  cases,  see  Eadnrat 
Domain,  Dea  Dig.  i  288.*] 

Appeal  from  District  Court;  Bontt  Ooun- 
ty;  John  T.  Shumate,  Judge. 

Condemnation  proceedings  by  the  Routt 
County  Development  Company  against  Fred 
Jolmson,  executor  of  J.  E.  Insley,  deceased, 
and  Horace  Y.  RowelL  From  tbe  decrees, 
plaintiff  appeals.    Reversed  and  remanded. 

C.  J.  Morley,  of  Denvo:,  for  appellant  A. 
M.  Gooding,  of  Steamboat  Springs,  for  aiqiel- 

lees. 

HURLBUT,  J.  Petition  in  ctnidemnatlon 
proceedings,  filed  July  17.  1907,  by  petitioner 
(appellant)  against  appellees.  Among  otlier 
things,  the  petition  alleges  that  appellant  is 
a  domestic  corporation,  and  was  organized 
for  certain  purposes  as  deflned  In  Ita  articles 
of  Incorporation,  to  wit,  "to  engage  In  and 
conduct  the  business  of  irrigation  and  the 
acquisition,  construction,  ownership,  opera- 
tion and  maintenance  of  Irrigating  ditches, 
canals,  laterals,  reservoirs,  and  other  prop- 
erty incident  and  aj^mrtenant  thereby  and 
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all  rights  ot  way  and  all  location  therefor, 
with  view  to  storing,  preserving,  and  apply- 
ing water  for  domestic,  agrlcultnral,  man- 
ufacturing and  other  purposes,  and  the  rec- 
lamation of  arid  lands  and  other  benefldal 
uses  and  purposes,  within  the  state  of  Colo- 
rado." 

[1]  It  Is  claimed  by  appellees  that  the  peti- 
tion did  not  state  facts  sufficient  to  support 
the  decree  rendered  by  the  lower  court  in 
this:  That  it  failed  to  allege  that  the  land 
sought  to  be  condemned  was  necessary  to 
further  the  ohjects  and  purposee  of  the  cor- 
poration. Appellees  have  not  assigned  any 
cross-errors  based  upon  any  ruling  of  the 
district  court  upon  the  question  suggested. 
This  relieves  us  of  the  necessity  of  gfrlng  it 
consideration. 

After  a  careful  perusal  of  the  record,  our 
attention  is  first  directed  to  certain  para- 
graphs In  the  commissioners*  report  In  the 
Insley  case,  which  may  properly  be  consider- 
ed under  assignments  of  error  numbered  1 
and  10.   These  paragraphs  read  as  follows: 

"In  order  to  establish  a  basis  for  a  Just 
valuation  of  the  property  of  said  defendant 
Insley,  taken  or  affected  by  the  location  of 
said  reservoir,  we  have  not  only  beard  the 
testimony  of  witnesses  Introduced  by  the  par< 
ties  at  the  hearing  hereinbefore  mentioned, 
but  have  carefully  investigated  the  prices  at 
which  lands  are  sold  in  the  Snake  river 
district,  Routt  county,  Colorado,  and  find  a 
wide  range  of  values,  according  to  the  char- 
acter of  the  eoll,  location,  production,  water 
supply,  accessibility  to  the  public  range,  im- 
provements, and  anxiety  of  the  owners  to 
sell.   •   •  • 

"A  pro8i>ectus  of  this  comimny,  Issned  in 
1907,  stated  that  the  irrigated  lands  of  the 
Snake  river  valley  are  now  held  at  from  $50 
to  $60  per  acre.  We  find  that  experienced 
ranchmen  universally  consider  that  on  an 
vretAge  $10  Is  a  conservative  estimate  for 
the  expenae  of  clearing,  fencing  and  seeding 
to  meadow  one  acre  of  Snake  river  land. 
«   *  « 

"We  found  several  Snake  river  ranches 
which  produced  more  hay  to  the  acre  on  the 
cultivated  portions  than  the  Inaley  ranch, 
but  we  found  none  on  which  the  hay  pro- 
duced will  winter  so  many  cattle.   •   •  • 

"The  300  to  360  tons  of  hay  produced  on 
this  ranch  would,  on  the  average  ranch, 
winter  from  300  to  400  head  of  cattle,  but 
on  account  of  the  location  of  this  ranch  It  Is 
a  well-known  fact  that  not  only  the  patented 
land,  but  a  large  portion  of  the  public  range 
In  the  immediate  vicinity,  Is  practically  clear 
of  snow  nearly  the  whole  year,  the  range  and 
lands  in  the  Immediate  vicinity  being  so 
situated  that  the  sun  and  wind  clear  off  the 
snow  more  quickly  than  in  other  localities. 
So  advantageous  are  these  conditions  to 
stock  raising  that  300  tons  of  hay  on  this 
ranch,  Instead  of  wintering  from  800  to  400 
head  of  stocA,  as  on  the  ordinary  ranch,  can 
be  safely  relied  upon  to  supply  the  winter's  1 


feed  of  from  800  to  1,000  head  of  catUe.  be- 
cause so  much  of  the  tlm^  In  the  midst  of 
winter,  stock  find  sufficient  feed  on  the  pat- 
ented hill  land  and  the  open  range." 

The  record  falls  to  dlsclme  any  evidence 
elicited  at  the  hearing  or  trial  which  tends 
to  establish  any  of  the  facta  above  stated, 
and  it  necessarily  follows  that  such  facts.  If 
they  are  facts,  must  have  been  found  by  the 
commissioners,  not  from  sworn  testlmony 
or  proofs,  but  from  their  personal  intervlewtc 
with  those  not  called  as  witnesses,  and  from 
Inspection  of  maps,  documents,  and  printed 
matter  not  produced  at  the  trlaL  The  only 
evldence  which  we  have  been  able  to  discover 
in  the  abstract,  which  bears  upon  the  recit- 
als, la  found  In  the  testimony  of  J.  E.  Ins- 
ley, to  wit:  "Q.  A  good  deal  has  been  said 
about  your  using  the  Pot  Hook  valley  of 
your  ranch  as  a  winter  range.  Ahout  how- 
much  time  in  the  winter  are  you  in  the  habit 
of  using  your  ranch  and  bottom  laud?  A. 
About  90  to  100  days,  more  or  less,  all  winter. 
I  might  have  told  you  when  you  were  here 
about  two  months  ago,  when  we  sat  on  a 
bench  at  the  store,  that  I  range  the  cattle  ou 
the  bottom  land  about  a  month  or  6  weeks 
during  the  year,  but  I  run  my  cattle  there  all 
winter.  According  to  the  book  on  range  re- 
serves, I  would  be  entitled  to  range  a  thou- 
sand nearly  the  year  round  on  the  reserve. 
The  rules  are  the  same  now  as  they  used  to 
be,  but  I  have  to  pay  more,  and  in  the  busi- 
ness generally  I  bava  the  use  of  the  hills 
and  ranges  outside  of  the  Pot  Hook  valley." 

[i]  Did  the  commissioners  possess  the  pow- 
er or  authority,  under  the  statute,  in  fixing 
values  of  and  damages  to  the  land,  to  take 
Into  consideration  information  or  knowledge 
concerning  the  same  which  was  acquired 
entirely  aside  frcmi  a  view  of  the  premises 
and  from  sworn  testimony  and  evidence  ad- 
duced at  the  trial,  and  were  they  autiiorlxed 
!to  hold  personal  Interviews  with  those  not 
called  as  witnesses,  inspect  plats,  documents, 
and  written  matter  not  produced  at  the  trial, 
and  use  the  Information  so  obtained  In  fixing 
such  values  and  damages?  We  think  clearly 
not  No  authority  has  been  dted,  and  we 
think  none  can  be  found,  supporting  the  af- 
firmative, under  a  statute  like  the  one  under 
which  the  commlsaioners  were  appointed. 
There  is  some  conflict  of  authority  as  to 
whether  the  knowledge  acquired  by  commis- 
sioners in  viewing  the  property  must  be  ap- 
plied by  them  only  to  a  better  understanding 
and  explanation  of  the  sworn  testimony  and 
proofs  disclosed  at  the  trial,  or  whether  the 
same  should  be  considered  as  additional  evi- 
dence to  that  there  adduced.  It  Is  not  neces- 
sary, however,  for  us  to  decide  that  question, 
as  the  record  conclusively  ahows  that  the 
facts,  above  quoted,  were  neither  acquired  at 
the  view,  nor  by  any  evidence  or  proofs  ad- 
duced at  the  trial. 

This  is  a  statutory  proceeding,  and  it  Is 
well  settled  that  commlsslonera,  bodies  or 
IndlTlduala,  appointed  and  acUus  thereunder 
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are  limited  in  their  dutiea  and  powers  to 
those  therein  prescribed,  and  mnst  substan- 
tlally  conform  to  the  statute  when  assoming 
to  act  thereunder.  The  law  under  which 
this  proceeding  Is  brought  may  be  found  in 
section  2116  and  accompanying  sections,  Re- 
vised Statutes  1908.  It  prescribes  a  com- 
plete procedure,  from  beginning  to  end.  By 
its  provisions  one  desiring  to  condemn  land 
for  reserrolr  or  other  purpoara  must  apply 
to  the  iudge  of  tlie  district  or  county  court, 
in  term  time  or  vacation,  by  filing  a  petition 
stating  certain  matters.  Uptni  presentation 
of  the  petition  Uie  judge  notes  a  day  on 
whidi  lie  will  hear  the  name,  and  orders  the 
lasoance  of  summons  to  each  resident  de- 
fendant, as  well  as  publication  thereof  when 
proper  showing  is  made.  Liberal  amendnient 
to  the  petition  la  provided  for,  and  for  die 
bringing  In  of  new  parties  when  necessary. 
The  court  is  authorized  to  hear  looofs  and 
allegations  of  all  parties  nec^saiy  toudiing 
the  legality  of  the  proceedings,  and  Is  com- 
manded to  appoint  a  board  of  commission- 
ers of  not  less  than  three  freeholders  to  as- 
certain and  determine  the  neceaelty  for  tak- 
ing sndi  lands,  and  to  appraise  and  deter- 
mine danuiges  and  compensation  to  t>e  al- 
lowed to  the  owners.  The  commissioners  are 
required  to  subscribe  an  oath,  and  are  em* 
powered  to  adminlsta  oaths  to  witiffissea,  to 
isBoe  snhpcenas,  compel  the  attoidance  of 
witneAsea,  and  adjourn  meetings  for  that 
porpoae.  They  are  commanded  to  bear  the 
proofb  and  all^Uons  of  the  parties,  and, 
after  viewing  the  iwemises,  without  fear,  fh- 
Tor,  or  partiality,  ascertain  and  certift  the 
compensation  proper  to  be  made  to  the  own- 
ers for  the  lands  taken  or  affected,  as  well 
as  all  damages  accruing  to  owners  of  prop- 
erty Injariously  affected  by  the  taking.  The 
statute  also  provides  that  any  party  to  sndt 
a  proceeding  may  have  the  Issoes  tried  by 
a  Jury  by  complying  wiOi  the  statute  In  that 
l>ehalf,  and  that  tba  jury  may,  in  the  dis- 
cretion of  the  court,  be  sent  to  view  the 
premises.  Forms  of  verdict  or  findings  of 
tbe  Jury  or  conuntaaioners  are  also  provid- 
ed for,  as  well  as  other  matters  of  detail 
tonching  the  proceedings. 

It  will  be  noticed  that  the  commissioners 
are  Invested  with  constdersble  power;  but 
it  is  specifically  provided  that  the  issues  of 
values  and  damages,  sobmltted  to  them  for 
determination,  shall  be  found  from  the 
"proofs  and  allegations"  of  the  partlesi  and 
after  a  view  of  the  premises. 

Under  the  most  liberal  construction  of  the 
statute  It  does  not  confer  upon  the  com- 
missioners a  roving  commission  to  go  Into 
the  highways  and  byways  In  Qnest  of  plats, 
docum^ts,  and  printed  matter,  or  to  inter- 
view private  Individuals  upon  the  subject  of 
values  and  damages,  and  from  knowledge 
thus  acquired  make  up  their  findings.  Tbe 
comndsslODers  In  this  case  were  clearly  un- 
dw  a  ndaapprdiaision  as  to  their  powers 


I  and  duties  under  their  appointment  Thdr 
findings  of  values  and  damages  should  have 
been  based'soiely  upon  tbe  evidence  produced 
at  the  trial,  and  such  facts  as  were  impress- 
ed upon  their  minds  from  a  view  of  the 
premises  only.  They  were  not  authorized  to 
discuss  with  any  one  tbe  situation  which  a 
view  disclosed,  as  affecting  value  or  dam- 
age, or  resort  to  plats  or  other  documents 
not  already  in  evidence  to  arrive  at  their 
conclusions.  Should  we  uphold  the  commis- 
sioners as  to  their  method  of  arriving  at 
the  value  of  and  damage  to  the  land  In  is- 
sue as  disclosed  by  their  report,  we  would  be 
upholding  a  method  which  is  in  direct  op- 
poEdtion  to  that  prescribed  by  the  statute, 
namely,  that  such  values  are  to  be  found 
from  the  proofs  and  auctions  of  the  par- 
ties and  a  view  of  tbe  prendsea.  At  tbe  trial 
both  parties  are  entitled  to  be  present, 
and  eadi  Is  entitled  to  Gross-era  mine  wife* 
nesses  and  object  to  the  admlaslon  or  ex- 
clusion of  any  and  all  documents  offered  in 
evldmcew  If  the  Inltorniatloa  acquired  by 
the  commissioners  from  documents  and  per- 
sons not  produced  at  the  trial  should  be  used 
by  them,  then  tbe  party  InJnrionsly  affected 
tbereby  would  be  deprived  of  the  rii^t  of 
inspecting  aaOx  documents  and  eros»exam- 
Inlng  such  witnesses. 

The  following  cited  Authorlttes  ax«  to 
some  extent  In  point,  and  show  carnal  oon- 
sidwation  of  the  subject,  via.:  Washburn 
et  Ol.  V.  M.  &  L.  W.  B.  Co.*  60  Wis.  304,  18 
N.  W.  328;  Close  et  aL  t.  Samm  et  aL,  27 
Iowa,  BOS ;  Zanesvlll^  H.  A  P.  B.  do.  v.  Bo- 
len  et  al.,  76  Ohio  St  876^  81  N.  B.  681,  11 
L.  R.  A.  (N.  S.)  1107. 10  Ann.  Cas.  668;  Den- 
ver, N.  W,  A  F.  B.  Go.  V.  Howe  et  al.,  49 
Goto.  286i  112  Pac.  77»;  Ftower  v.  Baltt- 
more;  etc.,  Co.,  132  Pa.  624.  19  Aa  274.  In 
the  last-cited  case  the  court  says:  "Ton 
have  seen  the  land,  but  you  are  not  to  take 
It  for  granted  that  you  can,  because  yon 
have  seen  it,  be  witnesses,  or  render  a  ver- 
dict upon  your  own  Judgment  from  that 
view.  The  law  does  not  pamit  that  Tou 
are  only  p^mttted  to  view  the  land,  that 
you  may  the  better  understand  the  testimo- 
ny. The  value  of  the  land  you  are  to  ascer- 
tain from  the  wltneases." 

The  Insley  case  and  that  concerning  the 
lands  of  Horace  V.  Bowell  appear  to  be  con- 
solidated for  the  purpose  of  appeal.  In  the 
commissioners'  report  in  the  latter  case  we 
find  the  following  statement  viz.:  "In  Jan- 
uary, 1906,  we  wrote  the  attorney  repre- 
senting the  plalntllfs  and  defendant  In  above 
case  that  if  they  would  set  a  day  for  a  final 
hearing  of  the  case  of  defendant  Bowell  we 
would  be  pleased  to  meet  their  convenience. 
Receiving  no  reply,  we  proceeded  to  ap- 
praise the  property  on  basis  of  the  Informa- 
tion elicited  In  the  hearing  of  Nov.  2,  1907, 
and  our  oton  inve$tigation»."  (Italics  ours.) 
It  is  obvious  from  this  excerpt  that  the 
same  method  of  arriving  at  the  values  aqd 
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damages  was  adopted  by  ttie  commiSBloDera 
In  both  cases.   Therefore  botli  decrees  will 
be  rerersed,  and  the  causes  temanded. 
Reversed  and  remanded. 


at  Colo.  App.  664) 

CKANDAUi  BEAI/FT  ft  SBCUBITIES  CO. 
r.  TANQXJABY  et  aL 

(Coort  of  Appeals  ef  Colorado.  March  10^ 
1913.) 

1.  COHPBOlOm  AND  Srtlembnt  (f  22*)— Ait- 
•WIB— PUADIIfO  COKPBOUISE. 

It  is  better  prtctiee  to  require  defeodant 
to  plead  a  compromise  agreemeDt  relied  upOD 
to  defeat  the  action,  leavinc  plaintifF  to  reply 
by  way  of  confession  and  aTMdance  If  desired, 
than  to  hare  it  alleged  In  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  I  90;  Dea  Dig.  I 
22.*] 

2.  PuADiwa  (I  214*)  — DraroBBiB— Adhu- 

SI0N8. 

AUegations  of  the  complaint  must  be  as- 
samed  to  be  tme  for  the  purpose  of  a  demar- 
rer  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  625-634;  Dec.  Dig.  {  214.*] 

8.  Fraud  (|  43*)— Aonoifs— SnmomoT  or 

Complaint. 

The  compl&int  alleged  that  decedent,  who 
was  80  yesra  of  age  and  enfeebled  in  body  and 
mind,  permitted  defendant  to  organize  an  in- 
vestment corporation  to  which  he  conveyed  real 
estate  aggregating  $300,000  in  value,  and  that 
defendant  dominated  the  affairs  of  the  corpora- 
tion for  a  long  period,  decedent  and  the  other 
officeia  having  no  knowledge  of  the  work  and 
the  business,  and  being  bat  nominal  officers, 
and  that  during  the  time  defendant  was  in  con- 
trol of  the  affairs  of  tiie  company  he  "mali- 
doosly,  fraudulentlr,  and  vrith  willful  deceit 
converted  to  bis  ovrn  nse  large  sums  of  money 
belonging  to  the  eoii>oration  and  said"  dece- 
dent, "and  nnlawfolly  paid  himself  large  sums 
of  money  for  services  purported  to  have  been, 
but  which  were  not,  performed  by  bim,  and 
in  diverse  other  ways  wasted  the  assets  of  the 
corporation  and  of  said"  decedent,  "and  mis- 
appropriated Its  and  her  property  and  effects." 
add,  that  the  complaint  sufficiently  itated  a 
cause  of  action  as  against  a  general  demurrer, 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  I  87;  Dec.  Dig.  |  43.*1 

4.  Pleadiho  (t  48*)  —  CoMPUJHT  — Sirrn- 

CTEHOT. 

It  is  immaterial  that  the  cause  of  action 
ii  different  from  that  intended  to  be  set  op  by 
the  pleader  if  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action. 

fBkL  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  IDS,  106;  Dee.  Dig.  |  48.*] 

6k  PUBADIKQ    (I  406*)— OOMFUllni^WAITEB 

OF  Objkctions— Two  Causes  or  Action. 
If  defendant  does  not  raise  the  question 
that  the  complaint  commingles  two  causes  of 
action  by  motion  to  elect  he  must  be  prepared 
to  meet  both  at  triat 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  13&6-135&.  1361-1366. 1807-1374, 
18S6;  Dec.  Dig.  |  406.*] 

Error  to  District  Court,  City  and  County 
of  Denver ;  George  W.  Allen,  Judge. 

Action  by  the  Orandall  Realty  &  Securities 
Oompany  agadnst  Nathan  Q.  Tanquary  and 
Horace  Fhe^M,  as  administrator  with  the 


will  annexed  de  bonis  mm  of  Lucy  Ann  Cran- 
dall.  Judgmmt  rttgniigginy  the  bill,  and  plain- 
tiff  brings  error.   Bevened  and  nmanded. 

CL  W.  Fnnfcltn,  of  Denrer,  and  Barry  B. 
Tedrow,  of  Boulder,  tor  plalntur  tn  «ror. 
N.  Walter  Dixon  and  Charles  Roacb,  botli  itf 
Denver,  for  defendants  In  error. 

CUNNINGHAM,  P.  J.  The  trial  coort  sus- 
tained a  general  demurrer  to  the  amended 
complaint  of  the  idalntiff,  and  theroifter, 
plaintUr  electing  to  stand  on  its  amended 
complaint,  entered  Judgment  against  it,  dis- 
missing (ts  bill,  and  for  costs.  From  this 
judgment  plaintiff,  who  Is  plaintiff  In  error 
here,  brings  the  case  to  this  court  tor  review. 
It  is  vdJj  necessary  tor  us,  in  order  to  prop- 
erly dispose  of  this  case,  to  determine  wheth- 
er the  amended  complaint  states  a  cause  of 
action  or  not  We  diall  therefore,  as  suc- 
cinctly aa  possible,  set  forth  its  salient  al- 
legations. 

From  the  amended  complaint  we  learn 
that  one  Lucy  Ann  Crandall,  who  was  up- 
wards of  80  years  of  age,  enfeebled  In  mind 
and  body,  and  wholly  d^)endent  upon  others 
In  her  business  affairs,  In  iMay,  1902,  per- 
mitted Nathan  Q.  Tanquary,  an  attorney  at 
law  residing  In  the  dty  of  Denver,  to  or- 
ganize a  corporation  known  as  the  Crandall 
Investment  Company,  to  which  corporation 
she  conveyed  real  property  of  the  aggregate 
value  of  $300,000;  that  at  and  long  prior 
to  the  time  of  the  organization  of  this  com- 
pany the  said  Tanquary  occupied  a  fldnciary 
relation  to  Mrs.  Crandall,  was  her  attorney 
In  all  of  her  business  affairs,  and  she  relied 
exclusively  upon  his  advice  in  such  matters; 
that  Tanquary  became  one  of  the  directors 
of  tbls  corporation,  and  received  stock  tn 
It  of  the  value  of  $6,000,  the  other  directors 
being  Dan  G.  Kirs^baum,  a  nephew  of  Mrs. 
Crandall,  and  the  third  director  and  presi- 
dent of  the  company  was  Mrs.  Crandall  her- 
self. But  it  la  charged  tiiat  she  because  of 
her  physical  and  mental  infirmities,  which 
took  her  frequently  for  long  periods  from  the 
state,  was  at  all  times  but  a  nominal  di- 
rector. Kirshbaum  held  all  of  the  offices  not 
held  by  Tanquary,  except  that  of  president 
It  Is  torther  charged  in  the  complaint  that 
the  corporation  was  or^nlzed  for  the  sole 
and  only  purpose  of  putting  the  defendant 
Tanquary  in  complete  control  of  Mrs.  Cran- 
dall's  property  tor  his  own  aggrandizement; 
that  he  absolutely  dominated  and  controlled 
the  company,  without  her  knowledge  or  con- 
sent It  farther  ai^;>ear8  from  the  cmnplalnt 
that  IQrahbanm  died,  and  that  aftnr  his 
death,  for  a  time,  Tanquary  controlled  ab- 
solutdy  the  corporation,  holding  all  the 
offices  except  that  of  preddent,  and  rec^v- 
Ing  a  salary  of  $5,000  per  annum ;  that  after 
a  time  a  nonresident  brother  of  Bfra  Crandall 
was  made  director,  to  take  the  ^ce  made 
vacant  by  the  death  of  the  nephew;  this 
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brother  was  also  made  Beaet&ry  and  vice 
presldoit  of  the  company ;  be  was  in  Colo- 
rado only  a  few  times  during  the  time  he  held 
these  offlees,  and  then  bat  for  a  few  days 
at  a  time ;  later  this  nonresident  brother  re- 
signed, and  was  succeeded  by  a  sister  of 
Mis.  CrandaU,  who,  because  of  her  lack  of 
all  knowledge  pertaining  to  the  affairs  of  the 
company,  became  and  was  but  a  nomlual 
offlc^,  the  whole  power  and  control  of  the 
company  being  exercised  either  directly  or 
indirectly  by  Tanquary;  that  in  January, 
1905,  Mrs.  CrandaU  was  adjudged  insane,  and 
her  death  occurred  during  tbe  same  month ; 
that  for  more  than  two  years  Immediately 
pripr  to  her  death  Mrs.  CrandaU  was  absent 
from  the  state  much  of  the  time,  and  for 
more  than  two  years  inomedlately  preceding 
January,  1005,  Tanquary  had  unr^tralned 
control  of  the  corporation,  and  all  the  other 
property  belonging  to  Mrs.  CrandaU;  four 
months  after  Mrs.  Orandall's  death,  Tan- 
quary resigned  all  offices  held  by  him  in  the 
corporation  and  ceased  all  connection  with 
the  same;  that  no  account  or  report  of  hie 
doings  in  connection  with  sadd  corporation 
was  ever  made  by  Tanquary.  Following  his 
resignation,  new  officers  were  elected  to  take 
charge  of  the  company,  but  received  no  aid 
from  Tanquary  111  their  Investigation  of  Its 
affairs.  Not  until  December,  1906,  so  the  bill 
charges,  did  the  officers  of  the  Investment 
Company  learn  of  the  irregularities  of  the  de- 
fendant, which,  according  to  the  auctions, 
consisted  in  his  malicious  and  fraudulent  con- 
yersion  to  his  own  use  of  lai^e  sums  of 
money  belonging  to  the  company  and  to  Mrs. 
Ctandall,  and  Qie  paying  of  large  sums  of 
mon^  to  himself  for  services  never  per- 
formed, and  the  mlsaw>roprlatlon  of  property 
and  effects;  tbe  exact  language  of  the  bill 
being:  "That  during  the  period  of  time  be- 
tween April  29,  1902,  and  January  30,  1905, 
being  the  time  during  which  he  (Tanquary) 
was  in  control  of  the  affairs  of  the  said  the 
CrandaU  Investment  Company,  as  aforesaid, 
defendant  Tanquary  maliciously,  fraudulent- 
ly, and  with  willful  deceit  converted  to  his 
own  use  large  sums  of  money  belonging  to 
said  corporation  and  said  CrandaU,  and  un- 
lawfuUy  and  fraudulently  paid  himself  large 
sums  of  money  for  services  purported  to  have 
been,  but  which  were  not,  performed  by  him, 
and  in  divers  other  ways  wasted  the  assets 
of  tbe  said  last-named  corpOTation,  and  of 
said  CrandaU,  and  ml8am>roprlated  its  and 
her  property  and  ^ects."  It  is  ^sewhere 
charged  in  the  bUl  that  Tanquary  misappro- 
priated money  to  the  aggregate  amount  of 
$35,000,  in  addition  to  the  value  of  the  stock 
of  the  company  which  was  issued  to  him  at 
the  time  of  the  organization  of  the  company, 
and  which  it  is  aUeged  is  worth  ^,000. 
There  are  other  allegations  In  the  complaint, 
which  was  voluminoos,  tiiat  we  need  not 
summarize.  The  prayer  of  title  complaint, 
which  was  filed  December  7,  1908,  asks  that 
Tanqnaiy  be  compeUed  to  acconnt  for  the 


moneys  in  his  hands  belonging  to  thtf  com- 
pany, and  for  Judgment  against  him  for  any 
balance  remaining  in  his  bands,  with  interest 
Uiereon,  and  tliat  he  be  required  to  transfer 
and  convey  to  the  plaintiff  any  and  aU  prop- 
erty found  to  have  bean  acquired  by  him, 
either  In  his  own  name,  or  in  the  name  of 
ottiers.  by,  through,  or  with  the  ueeto  of 
the  said  the  CrandaU  Investment  Gonipany,  • 
for  costs,  and  other  proper  reUef . 

[1  ]  It  appears  from  an  Inatmment  set  forth 
in  the  amended  complaint  that  Mrs.  CrandaU 
left  two  wiUs,  which  ocoafdoned  much  con- 
troversy between  her  nmnerons  heirs  and  tlie 
beneficiaries  named  therein.  TtOa  controver- 
sy resulted  in  tbe  compromise  luareement  set 
up  in  the  amended  c(aiu>laint.  Plaintiff  mw 
forced  by  the  court  to  plead  this  agreement 
heec  verba ;  the  defendant  Tanquary  having 
by  motion  asked  for  socb  an  order.  It  would 
have  been  more  In  keying  with  the  roles  of 
good  pleading  to  have  required  Tanquary  to 
plead  this  agreement  it  be  desired  to  nHj 
upon  It.  and  thus  lesTe  the  plaintiff  free  to 
hare  repUed  by  way  of  confession  and  avoid- 
ance, if  it  so  deslFed.  It  is  contended  on  be- 
half of  the  defendant  in  earn  that  fala  rights, 
and  Oie  claims  of  the  estate  against  him, 
were  adjusted,  and  aU  dalma  of  every  kind 
itnd  natnre  against  bim  were  embraced  with- 
in and  settled  by  tills  com^rondse  agreement, 
<»ie  result  of  which  was  the  organisation  of 
the' CrandaU  Realty  &  Seenrltles  Company, 
the  plaintiff  in  error  herft  We  are  unable 
to  aay  as  &  matter  of  law,  after  reading  the 
agreement  In  connection  with  the  aUegatlons 
of  the  bUl,  that  the  rights  of  the  plaintiff 
against  Tanquary  are  0(m<diided  by  said 
agreement  It  appears  that  Hts.  CrandaU 
died  in  January*  190S.  The  oomj^contee 
agreement  was  entned  into  during  the  same 
year,  but  the  euxt  date  of  it  Is  not  given  in 
tlie  abstract  The  conidaint  avers  that  the 
aUeged  frandnlent  and  wrongfol  acts  of  Xan- 
qnary  conydained  (tf  wwe  not  discovered  nn- 
tU  In  1906. 

[2]  If  this  be  true  (and  for  the  purposes  ot 
the  donnrrer  it  most  be  assnmed  to  be  tme), 
it  can  hardly  be  said  that  the  compromise 
agreonent  was  intended  to  settle  the  rights 
and  claims  of  the  estate,  or  its  snocessor,  the 
existence  of  v^dch  were  not  at  that  Ume 
known.  If  it  was  the  intoitUm  of  aU  the  par- 
ties, at  the  time  this  agreement  was  entrand 
Into,  to  compromise  tlie  claims  of  the  estate, 
or  of  the  old  Investment  Company  wMch  was 
first  organized,  or  of  the  plaintiff  in  error, 
that  was  created  by  this  agreement  and  that 
succeeded  to  tlie  rights  of  the  old  Investment 
Company.  If  any  existed,  against  Tanquary, 
it  wiU  work  no  great  hardslilp  upon  him  to 
set  up  that  fact  by  way  of  answer  and  estab- 
Ush  it  by  comi>^«nt  proof,  thus  entirely,  or 
at  least  to  a  large  extent,  exculpating  him- 
self from  the  grave  charges  contained  in  the 
blU. 

[3]  Perhaps  it  should  be  said  that  the  bill 
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alleges  tbe  txansfer  of  all  Uie  rights  and 
claims  of  tbe  first  Investment  Company,  and 
of  all  the  heirs  at  law  and  beneficiaries  nam- 
ed In  the  will,  against  Tanqoary,  to  the  plain- 
tiff in  error.  Tbe  complaint  Is  subject  to 
many  of  tbe  criticisms  urged  against  It  by 
counsel  for  defendant  in  error,  but  we  are 
^posed  to  think  that  it  states  a  cause  of 
action,  and  that  the  defendant  should  be  re- 
quired to  answer.  Counsel  for  defendant  In 
error  insists  that  It  Is  impossible  to  deter- 
mine the  nature  of  plaintiff's  cause  of  action 
from  the  complaint,  whether  it  is  for  money 
bad  and  received,  or  in  conversion,  or  for  an 
accounting. 

[4]  We  need  not  trouble  ourselves  greatly 
about  the  precise  title  that  sbould  he  used 
to  designate  the  cause  of  actlcm  set  up.  Mitdi- 
^1  V.  Purley.  48  Oolo.  26,  108  Fac  095; 
Grimes  v.  Greenblatt,  47  Colo.  495,  107  Pac. 
1111.  19  Ann.  Cas.  608.  We  have  quoted 
«tifflciently  from  the  bill  to  make  It  clear  that 
Tanqnary.  by  It,  is  fidrly  advised  of  tbe 
charges  against  him,  and  we  have  no  doubt 
that  be  will  be  able  txom  fbe  allegations  of 
the  bill  to  intelligently  pr^tare  his  defoise: 
"If  facts  are  stated  constituting  a  good  cause 
of  action,  though  not  the  one  the  pleader  in- 
tended, the  pleading  is  good  as  against  a  gen- 
eral damaret."  Bruhelm  v.  Stratton,  14S 
Wis.  271,  129  N.  W.  1092;  Frechette  v. 
Bavn.  145  Wis.  689.  ISO  N.  W.  4S3;  Simp- 
«on  V.  Bantlcv.  142  Mo.  App.  490,  126  S.  W. 
M»;  Gray  v.  Unton,  38  Colo.  178,  8S  Pac. 
748 ;  Ontshall  t.  Komaley,  38  Cola  199,  S8 
Pac.  158;  McDonald  t.  State  of  NAnwka, 
101  Fed.  182,  41  C.  a  A.  278;  Onnan  v.  Potp 
ter,  46  Colo.  54, 102  Pac.  888. 

[I]  "If  two  causes  of  acUon  are  oom- 
mln^ed,  and  the  defendant  does  not  raise 
tbe  QueBtlcm  by  motion,  be  most  be  prepared 
to  meet  botb  at  the  trial."  Bears  r.  Kndm, 
84  Wis.  88,  64  N.  W.  100;  Uttie  NdU  Go.  T. 
Hemby,  45  Colo.  684,  101  Pac  961.  In  Her- 
fort  T.  Cramer,  7  Colo.  4^  4  Pac  89^  our 
Supreme  Oonrt  quotes  with  approval  the  fol- 
lowing from  BUsi  on  Code  Heading,  i  425: 
''It  is  said  of  a  demurrar  for  tbe  objecttm 
here  made  that  tbe  pleading,  to  be  sahject  to 
'demurrer,  'must  jmaent  defects  >o  aubBtan- 
tial  In  their  nature,  and  so  fatal  In  tiielr 
character,  as  to  authorize  ttus  court  to  say— 
taking  all  tiie  Acts  to  be  admlttedr— that  they 
furnish  no  cause  of  action  whatever.* "  Ap- 
plying this  rule  to  tbe  Instant  case  must,  we 
think,  result  in  the  con<dn8lon  that  tbe  trial 
«0Qrt  committed  reversible  error  In  sustain- 
ing the  general  demurrer  of  the  defendant  In 
«rror  Tanquary  to  tbe  complaint. 

The  judgment  Is  therefore  reversed,  and 
the  case  remanded,  with  Instructions  to  the 
trial  court  to  enter  an  order  requiring  the 
■defendant  In  error  Tanqoary  to  answer  the 
complaint  within  a  reasonable  time  to  be 
fixed  by  that  court 

Beversed  and  remanded. 


BBPOBTBB  COolOk 

(23  CoUl  App.  5ES) 
AULTMAN  &  TAYLOB  MACHINBET  CO.  r. 
FOBBST. 

(Court  of  Appeals  of  Colorado.    Marcfa  10, 
1913.) 

L  Chattbl  Mobtqxqbs  (|  260*)—aijJt— No- 
tick. 

A  public  Bale  of  mortgaged  diattds  not 
made  upon  15  days*  notice,  as  leqniied  by  the 
mortgage,  was  not  good  eiuier  aa  a  public  sale 
or  a  private  sate. 

[Ed.  Note.— For  other  cases,  see  (Aattd 
^rt^ages.  Cent  Dig.  11  536,  636;  Dee.  Dig.  1 

2.  Chattel  MoKroAoxs  (H  262*>— Sau— Ih- 

VALIO  SAIX. 

Where  a  sale  ander  a  diattel  mortgage  wai 
not  good  as  a  public  sale  because  of  failure  to 
give  the  notice  required  by  the  mortgage,  tbe 
market  value  of  the  property  at  the  time  and 
place  of  sale,  and  not  me  amount  of  the  t»d 
thereat  should  be  credited  uptm  tiw  pordiaae- 
money  note. 

[Ed.  Note.— For  other  cases,  see  Chattel  Moit- 
rages,  Cent  Dig.  fS  SSiTsSS-Ml,  644;  Dec 
Dig.  t  262.*] 

3.  Tbial  (I  251*)— iNsraucnoNS— Iseuxs. 

Where  tbe  tesues  made  by  the  pleadings  in 
an  action  on  promissoir  notes  given  for  aa 
engine  covered  by  a  chattel  mortgage,  woe 
whether  the  property  was  seized  and  s^  un- 
der the  terms  of  the  mortgage,  and  a  sum  real- 
ized in  excess  of  tbe  debt  It  was  error  to  snb- 
mit  tbe  case  upon  the  tbetaj  that  plamtiJC  had 
wnmgfuUy  converted  the  mortgaged  proper^. 

[Bd.  Note^For  aOur  cum,  see  TriaL  Gent 
Dig.  SI  587-W ;  Dea  Dig.  |  251.*] 

4.  PLSADINQ  ^  177*)~ADiaS8IORS. 

In  an  action  on  notes  given  for  an  engine, 
and  secured  by  diattel  mortgage,  the  r^^  ad- 
mitted that  the  notes  were  given  in  part  pay- 
ment of  tbe  purchase  price  ot  an  engine,  and 
that  defendant  to  secure  them,  executed  a  chat- 
tel mortgage  "upon  property  described  in  said 
second  defense."  The  second  defease  in  the  an- 
swer allMed  that  to  secure  payment  of  tha 
notes,  defendant  executed  a  chattel  mwtgage, 
wherein  he  mortgaged  to  plaintiff  the  engine, 
together  with  horses,  a  wagon,  threshing  ma- 
chine, eta,  of  a  value  stated,  ud  that  thereafter 
plaintiff  seiaad  the  mortgaged  pnpeilT  and  ^ 
posed  of  it  "under  die  terms  of  me  diattd 
mortgage,"  and  realised  therefrom  more  than 
sufficient  to  pay  the  notes.  Held,  that  the  replr. 
construed  most  strmigly  against  idaintif^  was 
an  admission  of  the  taking  by  wintiff  of  the 
property  mortgaged  other  than  the  engine. 

[Ed.  Note.— For  other  cases,  see  Fleadinf; 
Cent  Dig.  SI  854-366;  De&  Dtg.  1 177.*] 

6.  PuADina  (S  36*)— AoictsaioNS. 

The  answer  construed  most  strongly  against 
defendant  admitted  that  whatever  pix^oty 
was  taken  was  •lawfully  disposed  «C  ander  the 
terms  of  tbe  chattel  mortgage,  so  as  to  estop 
defendant  from  claiming  credit  for  any  greater 
amount  than  was  received,  in  absence  of  &and. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  K  81-86;  De&  Dig.  |  3&*] 

Error  to  District  Court,  Ia  Plato.  Goonly; 
Charles  A.  Pike,  Judge. 

Action  by  the  Aultman  te  Taylor  Machin- 
ery Company  against  'Beese  Forest  Judg- 
ment for  defoidant,  and  idalntUF  brlnge  «- 
ror.  Reversed  and  remanded. 

Perkins  &  Main,  of  Durango,  for  plaintiff 
In  error.  Busadl  ft  Beeee,  of  Dnnngt^  for 
defoidant  In  error. 
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KINO,  J.  PlalntlS  In  error,  aa  plaintiff 
bcOow,  brongbt  its  acdon  against  tlw  defend- 
ant on  five  promlsBory  notes  for  tlie  princi- 
pal Bum  of  9600  set  forth  In  luec  verba.  To 
tlda  complaint  defendant  filed  lUs  anawn 
conalgthig  of  five  separate  defenses.  The 
flrst  vas  a  d«iial  of  Inunaterlal  anrmoits, 
and  did  not  state  facts  sofflcf ent  to  oonstltnte 
a  defense.  Tbe  fourth  alleged  a  resetsslcm 
of  the  sale  of  an  engine  in  payment  of  whldi 
the  promissory  notes  were  glren,  but  this 
allegation  was  not  supported  by  the  iwroof, 
and  this  detense  will  not  be  farther  noticed. 
Tbe  second,  third,  and  fifth  defenses  alleged. 
In  dilferent  forms,  payment  of  tbe  notes. 
Olie  second  alleged  that  tbe  notes  were  giv- 
en In  payment  of  the  purchase  price  of  a 
owtaln  engine  sold  by  the  plaintiff  to  the 
defendant  July  20, 1001 ;  that  to  secnre  pay- 
ment of  said  notes  d^endant,  at  the  time 
of  making  them,  executed  a  certain  chattel 
mortgage,  whereby  he  mortgaged  to  plain- 
tiff tbe  said  wgbie,  t(^ther  with  horses, 
wagon,  threshing  machine,  and  other  person- 
al property,  of  the  reasonable  value  of  $2,- 
600;  that  some  time  in  1002  the  plaintiff 
seized  said  property  so  mortgaged,  and  dis- 
posed of  the  same  under  the  terms  of  the 
chattel  mortgage,  and  realized  therefrom 
more  than  sufficient  to  pay  the  notes,  with 
interest  and  charges.  The  third  defense  al- 
leged the  execution  and  delivery  of  the  notes 
and  chattel  mortgage  In  part  payment  of  the 
purchase  price  of  said  engine,  Bubstantlally 
as  in  tbe  second  defense,  and  alleged  that  at 
some  date  unknown  to  the  defendant  plain- 
tiff seized  the  property  covered  by  said  mort- 
gage, and  sold  tbe  same,  and  out  of  the  pro- 
ceeds of  Bucb  sale  realized  more  than  |1,000, 
by  reason  of  which,  defendant  alleged,  the 
notes  had  been  fully  paid  and  satisfied.  Tbe 
fifth  defense  alleged  that  tbe  notes  had  been 
wholly  paid  and  satisfied,  but  there  was  no 
evidence  to  support  this  allegation,  otherwise 
than  as  alleged  in  the  second  and  third  de- 
fotsee. 

By  its  reply  plataitlff  admitted  that  tbe 
notes  were  given  in  itart  payment  of  the 
purchase  price  of  an  engine  sold  by  plaiiUiff 
to  the  defendant  on  the  date  of  the  aaid 
notes,  and  tliat,  to  secure  the  same,  the  de- 
fendant executed  his  chattel  mortj^ge  "up- 
on pn^rty  described  in  said  second  de- 
fense'; that  plaintiff  took  possession  of 
said  proi>erty  under  the  mortgage,  and  sold 
the  same  In  accordance  with  the  laws  of 
Kansas  where  the  contracts  were  made  and 
the  property  situated,  and  denied  each  and 
every  other  allegation  <^  all  the  defenses. 

The  due  execution  and  delivery  of  tbe 
notes  for  a  good  consideration  tiaving  been 
admitted,  defoadant  assumed  the  burden  of 
^oof,  and  opened  and  closed  tbe  case.  The 
only  evidence  upon  tbe  part  of  the  defendant 
was  that  glv»i  by  himself  wherein  be  stat- 
ed that  he  had  executed  the  notes  at  Barn- 
ard, Kaa,  in  payment  for  a  compound  en- 


gine poichased  from  the  plaintiff  lutein; 
that  the  purchase  price  was  91,200  or  91,200; 
that  he  traded  In  a  small  mgbM  at  an  agreed 
price  of  9400,  and  had  assigned  certain  prom- 
issory notea  for  9200;  that  he  used  the  luw 
.oiglne  a  short  time,  after  which  be  left  It 
behind  a  shed  on  his  father's  place,  and  de- 
parted  from  tbe  state;  and  that  it  was  not 
damaged  with  the  weeptiUm  of  being  greasy. 
He  also  stated  that  be  left  In  Kansas  toma 
other  propwty  consisting  of  team  and  wag- 
ons, bameai,  tank,  and  some  farm  Invle- 
ments,  Uie  value  of  whldi  he  did  not  know, 
bnt  estimated  at  abont  9800.  There  was  no 
evidence  to  show  that  any  of  this  property, 
aside  from  the  new  engine,  was  covered 
by  the  mortgage,  or  taken  by  the  tdalntifl. 
Plaintiff's  testimony  showed  t^t  the  chattel 
mortgage  Indnded  nothing  bnt  the  engine; 
that  about  16  nKmths  after  the  notes  were 
given  and  several  of  them  were  past  dne 
plaintiff  foreclosed  the  mortgage;  that  the 
sheriff  acted  as  its  agent,  m&at  to  the  farm, 
found  tbe  engine  exposed  to  the  weather, 
took  it  to  Barnard,  posted  four  notices  of 
sale  to  take  place  ten  days  thereafter,  and 
at  such  public  sale  struck  off  said  property 
to  tbe  plaintiff  for  the  sum  of  950,  that  be- 
ing tbe  highest  bid  made,  and  that  this 
amount,  less  the  expenee.  was  credited  upon 
one  of  the  promissory  notes.  There  was  no 
evidence  offered  up(m  the  part  of  either  the 
plaintiff  or  tbe  defendant  as  to  tbe  reason- 
able value,  or  market  value,  of  tbe  engine  at 
the  time  when  and  place  where  It  was  sold  or 
elsewhere.  The  chattel  mortgage  provided 
that,  upon  default,  plaintiff  mlj;ht  take  the 
property  and  sell  it  at  the  beat  price  to  be 
obtained  at  public  sale,  giving  16  days'  no- 
tice thereof  by  posting  in  one  or  more  pub- 
lic places  in  tbe  town  where  the  sale  was 
to  be  made,  or  at  private  sale,  with  or  with- 
out notice.  The  evidence  ahowed  that  four 
notices  were  posted  in  the  township,  one  of 
which  was  in  the  town  of  Barnard,  where 
the  sale  was  to  be  made.  Tbe  statute  of 
Kansas  provides  that,  upon  foreclosure  of  a 
chattel  mortgage,  public  notice  of  the  sale 
shall  be  posted  for  ten  days  In  four  public 
places. 

[1]  The  contention  of  the  plaintiff  Is  that 
notice  In  conformity  with  tbe  statute  is  suf- 
ficient, and  made  the  sale  valid,  notwith- 
standing tbe  terms  of  the  mortgage;  while 
appellee  contends  that  the  notice  must  have 
been  given  in  conformity  with  the  mortgage, 
and,  further,  that  the  evidence  does  not  show 
that  tbe  notices  were  posted  ^ther  for  the- 
full  ten  days  or  In  four  public  places.  In 
that  respect  the  evid^ce  of  plaintiff  was  un- 
satisfactory. Inasmuch  as  the  statute  does 
not  forbid  a  sale  under  conditions  provided 
In  a  chattel  mortgage,  tbe  public  sale  should 
bave  been  made  upon  the  notice  provided  in 
the  chattel  mortgage,  to  wit,  16  days.  Denny 
V.  Van  Dusen,  27  Kan.  437 ;  Reynolds  v. 
Thomas,  28  Kan.  £10l   Vor  faUure  to  give 
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due  notice  the  sale  was  not  good  ai  a  pnbllc 
■ale,  under  the  conditions  of  the  mortgage; 
ftnd  while  the  mortgage  also  provides  that 
the  proper^  may  be  disposed  of  at  private 
,  sale,  with  or  wltbont  notice,  and  that  at  any 
sale  the  mortgagee  may  become  the  pundiaa- 
er  of  the  pnwerty,  the  attempted  sale  was 
not  private. 

[2]  And  both  upon  reason  and  aatfaority 
we  think  the  bid  at  snch  sale  without  due 
notice  should  not  be  held  to  measure  the 
amount  for  which  the  defendant  should  hare 
credit  up<m  the  notes;  but  that  he  would 
be  entitled  to  credit  for  the  reasonable  value 
of  the  said  engine,  which  would  be  the  mar- 
ket value  thereof  at  the  time  and  place  of 
sale.  Jones  on  Chattel  Mortgages.  |  703; 
Walte  V.  Denulson,  61  la  819;  Kelly  v.  Mo- 
Carty,  75  Kan.  818,  88  Fac;  882;  UcConnell 
V.  People,  84  lU.  083. 

[3]  Hie  court  by  Its  instruction,  submitted 
the  cause  to  the  Jury  npon  the  theory  that 
the  issues  made  were  that  plaintiff  had 
wrongfully  converted  the  engine  which  was 
really  mortgaged,  together  with  a  large 
quantity  of  other  personal  property  which 
was  not  mortgaged  nor  taken  at  all,  and 
that,  tber^0E«h  defendant  must  be  allowed 
credit  as  against  the  notes  for  the  value  of 
all  snch  property,  which  credit  bad  not  been 
given.  But  no  such  Issue  was  made  by  the 
pleadings.  The  issue  as  In  fact  made  by 
th«  answer  and  the  replication  is,  not  that 
tht  property  waa  unlawfully  converted  to 
the  use  of  the  lOMntlff,  but  that,  having  been 
■elaed  and  sold  und^  the  terms  of  ttie  chat- 
ty mortgage,  the  plaintiff  realised  thereby 
a  mm  In  excess  of  the  indebtedness  r^re- 
sented  by  the  notes.  The  case  was  so  sub- 
mitted. In  part  at  least,  npon  the  holding  of 
the  coort  that  plaintKTa  r^llcatlwt  admitted 
the  mmtgaglng  and  the  taking  nnd«  the 
mortgage  of  this  additional  pwsonalty. 

[4, 1]  Ibe  r^ly  construed  moat  strongly 
Against  the  plaintiff  may  be  said  to  consti- 
tate  an  admission  by  It  of  the  taking  of 
mob  additional  propOTt7>  On  the  other 
hand,  the  answer  construed  most  strictly 
against  the  defendant  Is  im  admission  that 
iriiatever  property  was  taken  was  lawfully 
dlBiiowd.oC  under  tiie  terms  of  the  chattel 
mortgage,  and  thereby  t^e  defendant  would 
be  estopped  from  claiming  credit  for  any 
greater  sum  Qian  was  rec^ved.  In  the  ab- 
B»u!e  of  charges  of  fraud,  actual  or  con- 
structlve. 

It  is  obvious  tiiat  the  canae  was  submitted 
to  tb»  Jury  upon  Instructions  whldi  nattier 
coTwed  the  issues  as  made  by  the  pleadings, 
nor  the  facts  as  disclosed  by  the  evidence, 
even  If  the  pleadings  are  to  be  considered  as 
amended  to  conform  to  the  evidence.  De- 
fendant had  no  right  In  Justice  or  equity  to 
have  tlie  value  of  his  personal  property, 
wlildi  waa  neither  mortgaged  to  nor  takoi 
by  the  plaintiff,  considered  as  against  his 


debt  evidenced  by  notes.  WbUe.  <m  ttw 
other  hand,  under  the  evidence^  the  engine 
was  not  disposed  of  as  provided  by  the  tiu.tr 
tel  mortgage,  and  therefore  the  defendant  Is 
not  limited  to  the  amount  for  which  the 
same  was  bid  In  by  the  plaintiff,  and  which, 
presumptfarely  at  least,  was  not  a  fair  valoe 
of  the  engine;  but  he  Is  oitttled  to  its  fair 
and  reasonable  market  value  at  the  time 
when  and  the  place  where  disposed  of,  or 
to  the  amount  derived  therefrom  by  the 
plaintiff  at  private  sale,  if  so  sold,  at  a  fair 
price  after  reasonable  diligence.  But  as  to 
such  value  there  Is  no  evidence^  Hie  Judg- 
ment ia  reversed,  and  the  cause  remanded 
for  a  new  trial,  with  permission  to  both 
plaintiff  and  defendant  to  amend  their  plead- 
ings as  they  may  be  advised. 
Reversed  and  remanded. 

(S  Colo.  An*. 
NOBBIS  V.  EELSB7. 

(Ooort  of  Appeals  of  Colocadou    Uazch  IQb 

1913.) 

1.  JuoaifXNT  (i  17*)— PaocESs  to  Supfobt— 

SsaVICB  BZ  PUBUCATIOH— SUFSICIENCX  O* 

AmoAYZT— STAmanx  ot  Pon  OmcB  An- 
oaKss. 

Wliere  the  affidavit  npon  which  an  order  ol 
publication  of  summonji  was  made  stated  that 
defendants'  "residence"  was  unknowot  instead 
of  suting  that  bis  post  office  address  was  us* 
known,  the  judgment  was  invalid. 

[Bd.  Notar-S\ir  othsr  cases,  sea  JnteBsaL 
Cent  Dig.  H  25-SS.  422;  Deo.  Dig.  1  if*]^ 

2.  TAZATXOif  (I  761*>— (Tax  Sales— Kohoov- 
TiQuous  Tbacts. 

Where  noncontiguous  tracts  of  land  wm 
waii  en  masse  at  a  tax  sale  for  a  groas  sum,  tbe 
sale  was  invalid,  and  the  tax  deed  showing  snch 
facts  was  void  on  its  face. 

lEd.  Note.— For  other  caaea,  see  TazatioD, 
Cent.  Dig.  il  l&OO.  lfilO-1613;  Dec  Dig.  | 
7eL*l 

8.  Taxatiom  a  662*)— Tax  Salbs— Poaniio 
or  Tax  Libt— SoinoiBNor  or  AmDAvrt 
An  affidavit  by  the  treasurer  that  for  fooc 
weeks  prior  to  a  tax  sale  he  kept  posted  con- 
tinuously near  tbe  front  door  of  bis  office,  and 
in  plain  public  view,  a  complete  printed  liat  of 
all  property  offered  tor  saU.  with  the  excep- 
tion of  tlw  amended  list,  which  was  posted  for 
one  week  as  provided  by  law^  Was  not  a.  lub- 
Btantial  compliance  with  Mills*  Ann.  St.  ff 
38S2,  HSiiii,  and  3885.  which  requires  proof  that 
the  notice  sUted  where  and  when  the  sale  would 
take  place,  that  so  much  of  the  described  prop- 
erty would  be  oCFered  on  which  taxes  for  the 
specified  yeara  Iiad  not  been  paid,  as  sboold 
be  necessary  to  pay  such  taxes,  and  that  tbe 
notice  was  posted  in  a  eonspicuous  place  on  or 
near  the  outer  door  of  the  office  or  bailding 
commonly  used  aa  tbe  office  of  the  treasurer. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1342;  Dec  Dig.  |  662.*] 

Atveal  from  District  Ooort,  PhiUlpa  Cood- 
ty;  H.  P.  Burke,  Judge. 

Action  by  W.  D.  Kelsey  against  Harrison 
Norris.  From  a  decree  for  plaintiff,  defend- 
ant appeal!.  AdSnned. 

M  unaon  ft  Mnnson,  of  StwlliiA  tor  appd* 
lant  John  V.  MaU,  of  Denver,  for  appellee 
Bennett  A  Walrod,  of  Holyoke,  a  mi  cob  curiae. 
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MORGAN,  J.  On  rehearing  granted  by  tbe 
Sapreme  Court  Appeal  from  a  Judgment 
and  decree  tor  possession  of  land  sold  for 
taxes  and  setting  aside  certain  tax  deeds  In 
the  Phillips  district  court,  In  favor  of  appel- 
lee, whose  complaint  was  met  by  an  answer 
relying  on  the  tax  deeds  and  on  a  Judgment 
quieting  title  to  the  proj^rty  Involved,  and 
'to  which  answer  the  appellee  replied  that 
the  deeds  and  the  Judgmrat  were  void,  and 
asked  that  they  be  set  aside. 

[1]  Tbe  appellant  asks  a  reversal,  present- 
ing the  validity  of  these  Instmments  for  the 
consideration  of  this  court.  The  Judgment 
was  invalid,  because  the  affidavit  upon  which 
the  order  of  publication  of  summons  was 
made  states  that  the  residence  of  the  de- 
fendants is  nnlinown,  instead  of  stating  that 
their  post  office  address  Is  unknown.  To 
state  that  the  residence  Is  unknown  Is  not 
in  strict  compliance  vlth  a  statute  that  re- 
quires an  affidavit  for  publication  of  sum- 
mons to  state  that  the  post  office  address  Is 
unknown.  In  the  case  of  Empire  Ranch  ft 
Gatae  Go.  v.  Gibson,  129  Pac.  620,  In  which 
the  affidavit  stated  that  the  residence  of  the 
defendant  was  tmknown,  but  did  not  state 
that  the  poat  office  address  was  unknown,  this 
oomt  held  that  the  Judgment  was  Toid.  See, 
also,  Empire  Co.  v.  Howell,  22  Cola  App. 
380,  12S  Pac.  S&2;  Emt^  Co.  v.  Coldren, 
51  Colo.  116,  117  Pac.  1005,  In  which  col- 
lateral attack  is  snfflctently  discussed; 
Lougee  V.  Beeney,  22  Colo.  App.  608. 126  Paa 
1102 ;  IQmidre  Co.  v.  Said,  22  Colo.  App.  605, 
127  Pac.  123. 

it]  One  of  tbe  two  tax  deeds  Is  vtid  on  its 
face,  because  it  Aows  that  noncontiguous 
tracts  of  land  were  sold  en  masse  for  a  gross 
sum.  This  deed  describes  two  tracts  of  land 
that  could  not  be  oontlgnons  under  tbe  gov< 
ernment  survey,  and  tben  states  that  they 
were  offered  and  sold  to  the  coun^  for  a 
gross  sum  of  money.  Such  a  tax  deed  baa 
been  held  to  be  void  on  Its  Aice  in  the  cases 
of  E>meT8on  r.  Shannon,  23  Colo.  274,  47  Pac. 
302,  56  Am.  St  Bep.  282;  Webber  v.  Wanne- 
maker.  38  Colo.  425,  8»  Faa  780;  Whitehead 
v.  Callahan.  44  Cola  396.  99  Pac.  67 ;  Page 
T.  GUlett  47  Cola  289,  107  Pac.  290;  Clark 
T.  Huff,  48  Colo.  197.  200,  112  Pac.  642; 
Hughes  V.  Webster,  B2  Cola  476,  122  Pac 
789;  Oamahan  v.  Haghes  (Sup.)  126  Pac. 
116;  Inman  v.  White,  21  Colo.  App.  429, 
i2Z  P&c  66;  Kit  Carson  lAud  Oo.  t.  Bosen- 
berry.  21  Cola  App.  438. 122  Pac.  72;  Foster 
T.  Clark,  21  Cola  App.  192.  121  Pac.  180; 
FlQuing  V.  Howell,  22  Colo.  App;  382,  126 
Paa  551;  Vanderpan  t.  Pelton,  22  Colo.  App. 
367.  123  Pac.  960. 

[1]  The  other  tax  deed  la  void,  because 
the  affidavit  of  the  trwum  concerning  the 
posting  of  the  tax  list  and  notice  was  wholly 
insufficient  This  affidavit  by  the  treasurer 
states  that  for  four  weeks  prior  to  tiie  tax 
sale,  which  occurred  on  tbe  9th  day  of  De- 
cember, 38^,  "I  kept  posted  continuously 


near  the  front  door  of  my  office,  and  in 
plain  view  of  the  public,  a  complete  printed 
list  of  all  property  offered  for  sale  on  that 
aforesaid  day,  with  the  exception  of  the 
amended  llat^  which  was  posted  for  one  week, 
as  provided  by  law."  This  affidavit  was  de- 
fective and  insufficient  and  was- not  In  suli- 
stanttal  compliance  with  sections '3882,  3883, 
and  3885,  MlUs'  Ann.  Stat,  in  force  at  that 
time.  Ad  affidavit  of  the  treasury,  in  sub- 
stantial compliance  with  the  statute.  Is  a 
pr^«aul>lte  to  a  valid  tax  deed.  The  in- 
suffident^  of  the  affidavit  herein  consists 
In  the  absence  of  a  statement  as  to  what 
his  posted  notice  contained,  concerning  where 
and  when  the  sale  would  take  plac^  that  so 
much  of  the  pn^ierty  described  would  be 
offered  at  public  sale  on  which  taxes  for  the 
specified  year,  or  years,  bad  not  been  paid, 
as  should  be  necessary  to  pay  said  taxes. 
Interest,  and  penalties.  Keeping  "posted  con- 
tinuously near  the  front  door  of  his  office 
and  in  plain  view  of  the  public"  Is  not  lu 
compliance  with  a  statute  requiring  the  post- 
ing to  be  "in  a  conspicuous  place  on  or  nehr 
tbe  outar  door  of  the  office  or  building  coni- 
numly  used  as  the  office  of  the  treasurer." 
From  this  defective  affidavit  It  appeals  the 
treasurer  posted  notbing  more  tban  "a  com- 
plete printed  list  of  all  tbe  property  offered 
tot  sale  on  that  afinesald  day."  This  would 
not  mean  that  he  posted  the  notice  of  the 
time,  plac^  manner,  and  purpose  of  the  sale, 
but  only  the  printed  list  of  tbe  property. 
Tbls  was  not  suffldeat  Our  courts  have 
conddered  some  features  of  this  affidavit 
In  tbe  fidlowtng  cases:  Bertha  Oould  M.  ft 
M.  Ca  V.  Burr,  31  Cola  264.  73  Pac  36; 
American  Bond  Co.  v.  Hopkins,  46  Cola  460, 
104  Paa  1040. 
Judgment  affirmed. 

CUNNINOHAiM,  P.  J.,  and  KING  and 
HUBLBUT,  JJ.,  concur.  BMJj,  3.,  does  not 
participate. 

(86  Okl.  SS9) 

ST.  LOUIS  ft  S.  F.  R.  CO.  v.  BILBT. 

(Supreme  Court  of  Oklahoma.   March  11. 
1918.) 

(BffUabut  by  tkt  Court.) 

1.  Cabsibbb  (Si  62, 158*)— CouMEBCB  (I  8*)— 
Transpoktation  ot  hin  Stock— Intbb- 

BTATE  ShIFUBNTS  —  IJIOTKD  LlABlUTT  — 

State  Rzauz.ATiOKs. 

On  account  of  tbe  passage  of  the  Act  of 
CongresB  of  June  29,  1906,  c.  3591,  M  Stat. 
584  (U.  S.  Comp.  St.  Supp.  1911,  p.  1284).  the 
state,  under  its  police  power,  has  ceased  to 
have  the  authority  to  pass  acts  relative  to  con- 
tracts made  by  carriers  pertaining  to  inter- 
state Bbipments,  and  section  9  of  article  23 
(section  WilUams*  Anno.  Const)  of  the 
ConstitatioD  of  this  state  applies  only  to  In- 
trastate shipments  (following  Adams  Bzpresa 
Co.  v.  CroDinger,  226  U.  S.  491,  S3  Sap.  Ct. 
348,  67  L.  Ed.  — ,  decided  by  the  Supreme 
Court  of  tbe  United  States  on  January  6, 
1018). 

(a)  As  to  Interstate  shipments,  tibe  common- 
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law  Uabflity  of  the  carrier  for  the  aafe  carriage 
«f  proper^  mar  be  limited  by  a  special  con- 
tract with  the  shipper,  where  such  contract, 
being  supported  bj  a  consideration,  is  reaaon- 
able  and  fairl;  entered  into  b;  the  shipper,  and 
does  not  attempt  to  cover  losses  caused  hj  the 
necIiKcnee  or  mtscondact  of  the  carrier  (fol- 
lowing Adams  Bxpress  Co.  t.  Croninger,  su- 
pra). 

(b)  As  to  Intrastate  abipmentSt  ovij  aach 
contracts  as  are  made  between  tiie  carrier  and 
the  ahipper  pureoant  to  roles  and  regnlatlons 
adopted  by  the  Corporatioo  Commission  of  this 
state  are  raUd. 

(c)  All  contracts  or  bills  of  lading  made  or 
issued  by  carriers  as  to  intrastate  shipments, 
which  are  inconsistent  with  the  rates,  diargea, 
■  dassificationa,  rules,  and  regulations  adopted 
by  the  Corporation  Commlasion  of  tiiia  state, 
are  Toid. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  195-200^,  668%.  «9»-70SU. 
708-710^  TlK  Dec.  Dicjl  02,  ISS;^ 

Commerce,  Coit  Dig.  {  5;  De&  Dig.  |  &*] 

2.  Appkai.  aud  Ebkor  (I  692*)— Cabbiuu  <| 
227»)— ^IviDEHOK  dl  474,  568*)— Teiai.  (i 
260*)  —  TBAMSPOHTATIOIf  OT  LiVX  STOCK  — 

DA1U.OB8— IsauM— liranuonoHS. 

The  petition  dimmed,  as  one  of  the  grounds 
for  damages,  "rough  and  indifferent  handling," 
by  which  the  "cattle  were  badly  bniisea." 
Orer  the  objection  of  the  defendant  (plaintiff 
in  error),  the  plaintiff  (defendant  in  error}  was 
permitted  to  prove  tiiat  the  cattle  were  badly 
braised,  which  was  caused  by  being  lugged 
about  in  the  cars  and  jammed  against  the  sides 
of  the  cars  and  ends  of  the  same.  Held^  not 
to  be  reversible  error  nsder  th^  iasnes  aa 
framed. 

(a)  To  lay  a  foundation  for  the  admioBion  of 
evidence  as  to  the  value  or  dama^re  to  cattle,  it 
is  sufficient  to  show  that  the  witnesa'  knowl- 
edge waa  tbat  of  a  cattle  raiaer  or  dealer,  and 
by  pricing  the  same  at  the  time  the  cattle  al< 
leged  to  have  been  damaged  were  placed  on 
the  market;  the  witness  stating  that  he  knew 
the  market  price.  The  weight  of  the  opinion 
or  statement  as  to  such  price  then  given  Is  for 
the  jury. 

(b)  The  live  Stock  Beporter,  which  was 
aoa^t  to  be  introdneed  in  evidence  In  order  to 
show  the  market  qootationa  of  cattle,  neither 
having  been  made  a  part  of  the  record  nor  the 
part  thereof  specially  aougbt  to  be  introduced, 
this  court,  on  review,  ia  unable  to  determine 
whether  any  error  prejudicial  to  the  right  of 
the  plaintiff  In  error  was  committed,  and,  un- 
der such  circumstances,  the  alleged  error  can- 
not be  considered  on  review  here. 

(c)  Al^ough  the  instmctioo  which  waa  ask- 
ed on  the  part  of  the  plaintiff  in  error,  but  re< 
fused  by  the  trial  court,  may  correctly  define 
the  law  applicable  to  the  Issue  or  issues  in 
the  case,  yet,  if  the  subject  upon  which  the  In- 
struction was  requested  is  fuQy  covered  in  the 
general  charge,  no  reveraU)lft  error  wHl  operate 
on  account  of  ttie  refusal  of  the  trial  eoort  to 
give  same. 

[Sfd.  Note.— For  other  eases,  see  Appeal  and 
Error.  Gent  Dig.  U  2005-2909;  Dec  Dig.  | 
692;*  Carriers,  Cent  Dig.  H  232,  953-^; 
Dec.  Die.  J  227:*  Evidence,  Cent  Dig.  «  2196- 
2219,  2&^23M:  The.  Dig.  U  474.  068;*  Trial. 
Gent  Die  H  601-600;  Dee.  Dig.  |  260.*] 


Bmr  from  Hnghea  County  Conzt;  P.  W. 
Gardnw.  Judge. 

Action  by  N.  T.  Bllby  against  the  St  Lonls 
k  San  FiandBCo  Bailroad  Company.  Jndg- 
ment  for  plalntlfC,  and  defmdant  brings  er- 
ror. Affirmed. 


W.  F.  Evani,  of  St  Lotds,  Ho,  and  K.  A. 
Eleinsebmldt  and  E.  H.  Foster,  botb  of  Ok- 
laboma  City,  for  plaintiff  In  error.  Lewis  (X 
Lawsod,  ot  McMenviHe,  for  defendant  In  cv> 
ror. 

WILLZAHS.  J.  This  {ffoceedlns  In  max 
was  commeneed  to  re^ew  the  Judgment  of 
the  trial  court,  wher^  the  defendant  In  er- 
ror, as  plaintiff,  had  sued  the  i^alntlff  In  «■<• 
ror,  aa  defendant;  to  recover  ^mn^gpf  on  a 
certain  shipment  of  cattle  d^veied  to  tlie 
railroad  oonqnny  at  BoldenTUl^  OkL,  on 
AjjxO,  9, 1800^  to  be  d^vered  bj  said  carrier 
at  the  National  Stock  Tarda,  111. 

For  convenience  in  thla  opinion,  the  plain- 
tiff wlU  be  referred  to  as  shipper,  and  the 
defendant  as  carrier. 

The  carrier  answered  by  general  denial 
and  fnrthor  as  follows : 

"Defbndant  admits  that  on  April  6,  1900^ 
it  rec^ved  a  dilpment  of  cattle  from  the 
plaintiff  for  transportation  from  HoldenvUle. 
Okl^  to  National  Stock  Tarda,  IIL,  but  avers 
that  at  said  time  this  defendant  had  two 
rates  for  ttie  transportation  of  lire  stodi, 
to  wit,  a  rate  at  carrier's  rtak.and  a  reduced 
rate  under  a  contract  llmlllng  the  liablll^  of 
the  carrier,  and  that  i^alntlfr  liad  the  option 
of  shipping  said  stodc  at  tfther  of  aaid 
rates ;  that  pWntiff  elected  to  ship  said  cat* 
tie  at  the  reduced  rate,  and  requested.  In 
writing,  the  transvortatton  of  said  cattle  at 
such  reduced  rate  under  the  terms  of  a  con- 
tract limiting  tlie  liabHity  of  the  carrier; 
that  said  contract,  among  other  things,  pro- 
vided :  The  shipper  admowledges  that  ha 
has  had  the  option  of  sbiKiIng  the  lire  stmA 
at  carrier's  risk  at  a  hitfier  rate,  or  under 
this  ocmtract  at  a  lower  rate,  and  tbat  he 
has  elected  to  make  this  contract  and  ao> 
cept  the  lowcv  rate.  Hie  erldeaoe  that  tfaa 
shipper,  after  a  full  understanding  taereitf; 
agrees  to  this  contract  and  all  the  limitations 
and  inovistons  lierein  contained  Is  his  rig- 
nature  hereto.' 

"The  d^endant  agreed  to  transport  said 
cattle  under  the  terms  of  said  contract  limit- 
ing the  liability  of  the  carrier;  said  written 
contract  providing  for  the  tran^ortation  oi 
■aid  cattle  was  duly  executed  by  plaintiff 
and  defttidan^  ,and  a  cogiy  of  the  same  is 
hereto  attached  and  for  ewtaintf  marked 
Exhibit  A  and  made  a  part  of  this  answer. 

"Dtfendant  arars  tliat  it  Is  provided  in 
said  contract  aa  follows :  '(fi)  Uve  stoA  ia 
not  to  be  transported  or  delivered  vrtthln  any 
spedfled  time,  nor  in  sesscm  for  any  partico* 
lar  market  The  company  shall  not  be  lia- 
ble for  delay  caused  by  storms,  raina,  failure 
of  engines,  cars,  or  machlnesy,  obotmctioM 
to  the  track,  or  from  any  cause  whatever.* 

"Defendant  further  avers  tliat  it  is  peth 
vlded  In  said  contract  as  foUom :  '(b)  The 
conqumy  shall  not  be  responsltile  for  any 
death.  loBB,  or  injuries  sustained  by  the  Uve 
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BtoiA:  titan  way  defect  in  tlie  cars,  overloaa- 
ing  of  cars,  reaping  of  live  stock,  or  because 
the  live  stock  are  wild,  nnruly,  or  weak,  or 
ipalining  eadi  otiier  or  thcsDselTes,  or  from 
fright,  crowding,  hea^  or  sofCocaUon.  (c) 
No  agent  of  tlila  company  has  aatbority  to 
waive,  modify,  or  amend  any  limitation  or 
proriiiott  of  tbis  contract,  or  to  furnish  any 
special  kind  of  care*  or  to  furnish  cam  at 
any  fixed  time,  or  to  agree  to  tran^rt  the 
live  stock  any  certain  trmtn,  or  within 
any  fixed  time,  or  to  readt  any  particular 
market,  which  the  company  hereto  tt^ress- 
ly  declines  to  do.' 

-And  ttaia  defenduit  avers  that  eftid  catUe 
w»e  transported  to  National  Stock  Yards, 
IlL,  in  the  ordinary  and  nsnal  course  of 
transportation,  and  defoidant  farther  avers 
that,  under  the  terms  ot  said  cimtract,  it  is 
only  reqtdred  to  tram^cfft  said  cattle  by  Its 
regular  trti^kt  trains,  and  hy  its  first  trains 
movli^  toward  the  voint  of  desttnatlon, 
which  detmdant  avers  It  did. 

"Defembnt  avers  fbMt  it  was  provided  In 
said  contract  executed  for  the  consideration 
above  mentioned  as  follows:  *(d)  As  a  con- 
dition precedent  to  recovery  of  damages  fcw 
any  death,  loss,  injury,  or  dday  of  the  live 
stock,  the  shipper  shall  give  notice  In  writ* 
Ing  of  his  claim  to  some  genoal  officer  of  the 
company  or  the  nearest  station  agent  or  the 
agent  at  destination,  and  Man  the  live 
stock  is  mingled  wltii  otber  live  sto^  an^ 
within  one  day  after  Its  deUvery  at  destina- 
tion, so  that  the  claim  may  be  pmnpily  and 
ftally  investigated,  and  a  failure  to  oomirty 
with  this  condition  shall  be  a  bar-  to  the 
recovery  of  any  damages  for  sudi  death, 
loss,  injury,  or  delay.* 

"And  defendant  avers  that  said  plaintiff 
irtiolty  failed  to  give  any  notice  of  any  claim 
for  Injury  to  sndk  stock  to  any  of  the  per- 
sons mentioned  In  said  contract  wllhin  one 
day  after  the  ddlvery  of  said  stock  at  its 
deBtlnatton,,and  before  said  stock  was  min- 
gled with  other  live  stock,  and  deftindant  be- 
Heves  such  failure  <m  the  part  of  the  plaln^ 
tiff  is  a  bar  to  any  recovery  in  this  action." 

Afterwards  an  amendment  was  filed  by  the 
shipper  to  his  original  petition,  by  which 
he  claimed  the  additional  sum  of  $214.60  by 
reason  of  the  depreciation  in  the  price  of  the 
cattle  on  account  of  the  delay  In  shipment 

The  8lilK>er  demurred  to  the  portion  of 
the  answer  hereinbefore  set  out,  which  is 
referred  to  as  paragraph  2.  The  order  of 
the  court  thereon  la  as  follows: 

"The  court  sustains  the  demurrer  of  the 
plaintiff  to  80  much  of  the  second  paragraph 
of  the  defendant's  answer. as  seeks  to  make 
the  company  not  liable  for  failure  of  en- 
gines, class  of  machinery,  obstmcUons  to  the 
track,  or  for  any  cause  whatever ;  the  court 
sustains  the  demurrer  of  plaintiff  to  so 
much  of  the  second  paragraph  of  defendant's 
answer  as  seeks  to  make  it  a  condition  pre- 
red«ait  to  the  recovery  of  damages  tor  any 


death,  loss,  or  Injury  or  delay  of  Uve  stock, 
that  notice  in  writing  of  such  claim  should 
be  f^vm  within  one  day  after  its  delivery 
at  destination;  the  limitation  being  regard- 
ed by  the  court  as  not  reasonable,  to  which 
the  dtfendant  excepts." 

In  due  time  the  shipper  filed  a  reply  deny- 
ing: •<•  •  •  That,  at  the  time  of  the 
sbipmeid  mentioned  In  plaintifE's  petition, 
the  plaintUC  was  (dtOred  his  option  by  de- 
fendant of  shlpplnr  said  cattle  at  a  rate  at 
carrier's  risk,  or  a  reduced  rate  under  a 
contract  limiting  the  llaUUty  of  the  caiv 
rler.  PlaintUC  admits  signing  a  UU  of  lad-. 
Ing,  but  says  that  he  did  not  have  time  or 
oiMMrtnidty  to  read  same,  and  that  he  was 
not  acquainted  with  the  contents  of  same^ 
and  that  he  was  not  told  by  the  agent  of 
the  defendant  that  there  were  provisions  in 
said  UU  .of  lading  aeddng  to  limit  defend* 
anf 8  liabUlty.  Plaintiff  further  says  that, 
when  he  signed  said  bill  of  lading,  he  did 
not  know,  nw  was  he  advised,  that  there 
was  a  proviston  requiring  him  to  give  notioe 
of  damage  or  Injury  within  one  day,  and 
that  said  provision  is  unreasonable;  but 
plaintiff  avers  that  he  did  give  notioe  to  de- 
fendant of  the  said  Injury  at  the  earliest  pos- 
sible momoit;  Uiat  said  notioe  was  given, 
as  i^aintlfl  believes,  within  one  day  from  the 
arrival  of  said  stock  at  Its  destination."  ■ 

This  was  an  interstate  shipment,  and  the 
question  arises  as  to  the  validity  of  the  pro- 
vision requiring  notice  wlttdn  one  day  after 
the  dellv^  of  said  cattle  as  a  ecmdltlon 
precedent  to  recovery. 

[1]  Section  9,  art  2S  (section  868,  Williams' 
Anno.  Const),  of  the  CSonstttntUm  of  this 
state,  is  as  follows: 

"Any  iirovlBloi^  of  any  contract  or  agree- 
meat,  express  or  Implied,  stlpnlattng  for  no- 
tice or  demand  other  than  such  as  may-  be 
provided  by  law,  as  a  condition  ittecedent 
to  establish  any  claim,  donand,  or  UabUUr, 
shall  be  null  and  v<dd." 

Unless  the  state^  by  action  of  Oongresi^ 
has  ceased  to  have  Juri8dlctt<m  of  such  mat* 
ters  as  to  interstate  sUpments,  this  ^vi- 
sion applies  and  renders  the  provision  of  the 
bill  of  lading  for  such  notioe  vciiL  Western 
Union  Telegraph  Co.  v.  Crawford,  29  OkL 
14S.  116  Pac.  026.  85  I..  B.  A.  (N.  S.)  930; 
Gray  v.  Reliable  Ins.  Co.,  26  Okl.  S92,  110 
Pa&  728. 

In  Adams  Express  Co.  v.  Croninger,  226 

U.  S.  491,  33  Sup.  Ct.  148,  67  I/.  Ed.   , 

decided  by  the  Supreme  Court  of  the  United 
States  on  January  6,  1913.  In  an  opinion  by 
Mr.  Justice  Lurton,  it  Is  said: 

"The  answer  relies  upon  the  act  of  Con- 
gress of  June  29,  1906  [34  Stat  684.  c.  8691 
(U.  8.  Comp.  St.  Supp.  1911,  p.  1284)],  being 
an  act  to  amend  the  Interstate  Oommerce 
Act  of  1887  [Act  reb.  4,  1887,  C.  104,  24 
Stat.  379  (U.  S.  Comp.  St  1901,  p.  8164)], 
as  the  only  relation  applicable  to  an  In- 
terstate shipment,  and  avert  that  the  Umlta- 
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tlon  of  valne,  declared  In  Its  bill  of  lading, 
was  Talid  and  obligatory  under  tliat  act 
This  defense  was  denied.  This  constitutes 
tbe  federal  qnestlon  and  gives  tbis  court 
jurisdiction.    •    •  ♦ 

"Tbe  question  upon  wblch  the  case  must 
turn  is  whether  the  operation  and  etfecc  of 
the  contract  for  an  Interstate  sblpment,  as 
shown  by  tbe  receipt  or  bill  of  lading,  Is 
governed  by  the  local  law  of  the  state,  or 
by  tbe  acts  of  Gongreas  regulating  Intmrtate 
commerce. 

"That  the  constitutional  power  of  Congress 
to  regulate  commerce  among  the  states  and 
with  foreign  nations  comprehends  power  to 
regulate  contracts  between  the  shipper  and 
the  carrier  of  an  interstate  shipment,  by  de- 
fining tbe  liability  of  the  carrier  for  loss, 
delay,  injury,  or  damage  to  such  property, 
needs  neither  argument  nor  citation  of  au- 
thority. 

"But  it  Is  equally  well  settled  .that,  until 
Congress  has  legislated  upon  tbe  sabjeet, 
the  liability  of  such  a  carrier,  exercising  Its 
calling  within  a  particular  state,  altbou^ 
engaged  in  the  business  of  Interstate  com- 
merce, for  loss  or  damage  to  such  property, 
may  be  regulated  by  tbe  law  of  tbe  state. 
Such  regulations  would  fall  within  that  large 
class  of  regulations  wblch  It  Is  competent  for 
a  state  to  make  In  tbe  absence  of  legislation 
by  Congress,  growing  out  of  the  territorial 
Jurisdiction  of  the  state  over  such  carriers, 
and  its  duty  and  power  to  safeguard  the 
general  public  against  acts  of  misfeasance 
and  nonfeasance  committed  within  its  limits, 
although  interstate  commerce  may  be  indi- 
rectly affected.  Smith  v.  Alabama,  124  tJ. 
S.  465  [8  Sup.  Ct.  664.  ^1  L.  Bd.  5081;  New 
Torlt,  etc.,  Railroad  v.  New  York,  165  U.  S. 
628  [17  Sup.  Ct.  418,  41  L'.  Ed.  8531;  Chi- 
cago, Milwaukee  Ry.  Co.  t.  Solan,  169  9.  S. 
133.  137  [18  Sup.  CL  289,  42  L.  Ed.  688]; 
Richmond,  etc.,  Ry.  v.  Patterson  Co..  169  U. 
S.  311  [18  Sup.  Ct.  335,  42  L.  Ed.  759]; 
Cleveland,  etc.,  Ry.  t.  Illinois,  177  U.  S.  514 
[20  Sup.  Ct  722,  44  L.  Ed.  8681;  Pennsyl- 
vania Railroad  v.  Hughes.  191  U.  S.  477  [24 
Sup.  Ot  132,  48  li.  Ed.  268].  In  the  Solan 
Case,  cited  above.  It  was  said  of  such  state 
legislation : 

"  They  are  not  in  themselves,  regulations 
of  interstate  commerce,  although  they  con- 
trol, In  some  degree,  the  conduct  and  the 
liability  of  those  engaged  In  such  commerce. 
So  long  as  Congress  has  not  legislated  upon 
the  particular  subject  they  are  rather  to 
be  regarded  as  legislation  in  aid  of  such 
commerce,  and  as  a  rightful  exercise  of  tbe 
police  power  of  the  state  to  regulate  the 
relative  rights  and  duties  of  all  persons  and 
corporations  within  its  limits.* 

"In  that  case  the  court  upheld  the  validity 
of  an  Iowa  statute  which  made  void  every 
'contract,  receipt,  rule  or  regulation,  which 
shall  exempt  any  railway  from  liability  as 
a  OMniDon  carrier,  which  would  exist  had 
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no  contract,  receipt  rule  or  refnlatloii  been 

made  or  entered  into.' 

'The  contract  there  Involved  was  for  trans- 
portation of  cattle  with  a  drover  in  charge, 
and  the  shipper  had  signed  a  contract  limit- 
ing .the  liability  to  himself  or  the  drover  to 
$500  for  injury  to  tbe  person  of  the  drover. 
Proof  was  offered  that  this  limitation  was 
the  consideration  for  a  rednoed  rate  of  tnns- 
portatiou. 

"In  Pennsylvania  Railroad  t.  Hughes,  191 
U.  S.  477,  487,  491  [24  Sup.  Ct  132,  48  L. 
Ed.  268],  there  was  involved  a  Mil  of  lading 
in  all  essentials  Identical  with  the  one  here 
concerned,  whereby  it  was  stipulated  that 
In  cousideratlon  of  a  reduced  rate  of  freight 
the  shipper  should  receive,  In  case  of  neg- 
ligent loss,  the  agreed  value  declared  In  the 
receipt  The  shipment  was  made  In  New 
Yoi^  where  the  stipulation  was  valid,  to  a 
point  In  Pennsylvania,  where  such  a  limita- 
tion was  Invalid.  The  loss  occurred  in  the 
latter  state;  and  the  Supreme  Court  of  the 
state  upheld  a  Judgment  for  the  full  valne, 
declaring  the  Umltaljon  invalid  as  forbidden 
by  the  public  policy  of  that  8tat&  That 
case  came  to  this  court  upon  the  contraitlon 
that  the  Pomsylvanla  court  In  refusing  to 
limit  the  recovery  to  the  valuation  agreed 
upon,  had  denied  to  the  railroad  company  a 
right  or  privilege  secured  to  It  by  the  In- 
terstate Commerce  Law.  But  this  court  as 
to  that  said: 

"  *It  may  be  assumed  that  under  the  broad 
power  conferred  upon  Congreas  over  inter- 
state commerce,  as  defined  In  repeated  deci- 
sions of  this  court.  It  would  be  lawful  for 
that  body  to  make  provision  as  to  contracts 
for  interstate  carriage,  permitting  tbe  car- 
rier to  limit  its  liability  to  a  particular  sum 
In  consideration  of  lower  freight  rates  for 
transportation.  But  upon  examination  of 
the  terms  of  the  law  relied  upon,  we  fail 
to  find  any  such  provision  therein.  The  sec- 
tions of  the  Interstate  commerce  law  relied 
upon  by  tbe  learned  counsel  for  plaintiff  In 
error  [Act  Feb.  4,  1887,  c.  104]  24  Stat  at  L. 
379,  382  [U.  S.  Comp.  St  1901,  p.  3154],  [Act 
March  2,  1880.  c.  3821  25  U.  S.  Stat  at  L. 
855  [U.  S.  Comp.  St  Supp.  1911,  p.  1289], 
provide  for  equal  facilities  to  shippers  for 
the  interchange  of  traffic;  for  nondlscrimfna- 
tion  In  freight  rates;  for  keeping  schedules 
of  rates  open  to  public  inspection;  for  post- 
ing the  same  In  public  places,  with  certain 
particulars  as  to  charges,  rules,  and  ro- 
tations; for  the  publication  of  Joint  tariff 
rates  for  continuous  transportation  over  one 
or  more  lines,  to  be  made  public  when  di- 
rected by  the  Interstate  Commerce  Gom- 
mlfision;  against'  advances  in  Joint  tariff 
rates,  except  after  ten  days'  notice  to  tbe 
Commission;  against  reduction  of  Joint  tariff 
rates,  except  after  three  days'  like  notice; 
making  It  unlawful  for  any  party  to  a  Joint 
tariff  to  receive  or  demand  a  greater  or  lera 
ccHDpensatlon  for  tbe  transportatikoi  of  prop- 
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erty  between  points,  as  to  which  a  Joint 
tariff  Is  made  different  than  Is  specified  in 
the  schedule  filed  with  the  CommlsslOD;  giv- 
ing remedies  for  the  enforcement  of  the  fore- 
going provisions,  and  providing  penalties  for 
their  violation;  making  It  unlawful  to  pre- 
vent continuous  carriage,  nnless  made  In 
good  faith  for  some  necessary  purpose  with- 
out intention  to  evade  the  act,  shall  prevent 
the  carriage  of  freights  from  being  treated 
as  one  contlnuons  carriage  from  the  place 
of  shipment  to  the  place  of  destination. 

**  'While  under  these  provisions  It  may  be 
said  that  Congress  has  made  It  obligatory  to 
provide  proper  facilities  for  interstate  car- 
riage of  firelght,  and  has  prevented  carriers 
from  obstructing  contlnuons  shipments  on  in- 
terstate lines,  we  look  In  vain  for  any  regu- 
lation of  the  matter  here  in  controversy. 
There  Is  no  sanction  of  agreements  of  this 
character  limiting  liability  to  stipulated  val- 
uations; and,  until  Congress  shall  legislate 
upon  it,  is  there  any  valid  objection  to  the 
state  enforcing  Its  own  regulations  upon  the 
subject,  although  it  may  to  tills  extent  in- 
directly affect  Interstate  commerce  contracts 
of  carriage? 

"In  view  of  the  decisions  of  this  court  in 
the  two  cases  last  referred  to,  we  shall  as- 
sume that  this  case  is  governed  by  them,  un- 
less the  Bubsequ^t  legislation  of  Congress 
is  such  as  to  indicate  a  purpose  to  bring  con- 
tracts for  interstate  shipments  under  one 
unifonu  rule  of  law  not  subject  to  the  vary- 
ing policies  and  legislation  of  parttoilar 
states. 

"The  original  Interstate  Conmierce  Act  of 
February  4,  1887,  was  extensively  amended 
by  the  Act  of  June  29,  1906,  34  Statutes  at 
Large,  584.  We  may  pass  by  many  of  the 
changes  and  amendments  made  by  the  latter 
act  as  not  decisive,  and  come  at  once  to  the 
t&T  more  important  amendment  made  In  the 
twentieth  section,  an  amendment  bearing  di- 
rectly upon  the  carrier's  liability  or  obliga- 
tion nnder  Interstate  contracts  of  shipment, 
and  generally  referred  to  as  the  Cannack 
Amendment    •    •  * 

"This  amendment  came  under  considera- 
tion in  Atlantic  Coast  Line  v.  Riverside  Mills, 
219  U.  S.  186  [31  Sup.  Ct  164,  55  L.  Ed.  167, 
31  L.  R.  A.  (X.  S.)  7];  but  the  opinion  and 
Judgment  was  confined  to  that  provision  of 
the  act  which  made  the  initial  carrier  liable 
for  a  loss  upon  the  line  of  a  connecting  car* 
rler,  the  property  having  been  received  un- 
der a  bill  of  lading  which  confined  the  lia- 
Ullty  of  the  initial  carrier  to  loss  oceorring 
upon  Its  own  line. 

"The  sfgniilcant  and  dominating  features 
of  that  amendment  are  these: 

"First  it  affirmatively  requires  the  initial 
carrier  to  issue  'a  receipt  or  bill  of  lading 
therefor/  when  it  receives  *property  for 
transportation  from  a  point  in  one  state  to 
a  point  in  another.' 

"Second.  Such  Initial  carrier  is  made  'lia- 
ble to  the  lawful  txolHet  thereof  tax  any  loss, 


damage  or  iDjuzy  to  mA  prtqwrty  caused 

by  if 

"Third.  It  is  also  made  liable  tot  any  loss,' 
damage,  or  injury  to  such  property  caused 
by  'any  common  carrier,  railroad,  or  trans- 
portation company  to  which  such  prop^ty 
may  be  delivered,  or  over  whose  line  or 
lines  such  property  may  pass.* 

"Fourth.  It  affirmatively  dedares  that  *no 
contract,  receipt,  rule,  or  regulation  shall  ex- 
empt such  common  carrier,  railroad,  or  trans- 
portation company  from  the  liability  hereby 
Imiwsed.' 

"Prior  to  that  amendment,  the  rule  of  car- 
rier's liability  for  an  interstate  shipment  of 
property,  as  enforced  in  both  federal  and 
state  courts,  was  either  that  of  the  general 
common  law  as  declared  by  this  court  and 
enforced  in  the  federal  courts  throughout  the 
TJntted  States  (Hart  v.  Railroad,  112  U.  S. 
331  [6  Sup.  Ct  151,  28  L.  Ed.  717]),  or  that 
determined  by  the  supposed  public  policy 
of  a  particular  state  (Pennsylvania  Railroad 
V.  Hughes,  191  TJ.  S.  477  [24  Snp.  Ct  132,  48 
L.  Ed.  268]),  or  that  prescribed  by  statute  law 
of  a  particular  state  (Chicago,  eta,  Ballioad 
V.  Solan,  169  U.  S.  133  [18  Sup.  Ot  289,  42 
I/.  Ed.  688]). 

"Neither  uniformity  of  obligation  nor  of 
liability  was  possU>le  until  Congress  should 
deal  with  the  subject  The  situation  was 
well  depicted  by  the  Supreme  Court  of  Oeor* 
gia  in  Southern  Pacific  Railway  Co.  v.  Cren- 
shaw [6  Ga.  App.  676]  68  S.  E.  865,  where 
tiiat  conrt  said: 

"  'Some  states  allowed  carriers  to  ex^pt 
themselves  from  all  or  a  pari  of  the  com- 
mon-law liability  by  rule,  regulation,,  or 
contract;  other  did  not  The  federal  courts 
sitting  in  the  various  states  were  following 
the  local  rule;  a  carrier  being  held  liable 
in  one  court  when,  under  the  same  state  of 
facts,  he  would  t>e  ex^pt  from  liability 
in  another.  Hence  this  branch  of  interstate 
commerce  was  being  subjected  to  such  a 
diversity  of  legislative  and  Judicial  holding 
that  It  was  practically  impossible  for  a  ship- 
per, engaged  In  a  business  that  extended  be- 
yond the  confines  of  his  own  state,  ta  a 
carrier  whose  lines  were  extensive,  to  know 
without  considerable  investigation  and  trou- 
ble, and  even  then  oftentimes  with  but  little 
certainty,  ,what  would  be  the  carrier's  ac- 
tual responsibility  as  to  goods  delivered  to 
It  for  transporiatlon  from  one  state  to  an- 
other. The  congressional  action  has  made 
an  end  to  this  diversity,  for  the  national 
law  Is  paramount  and  supersedes  all  state 
laws  as  to  the  rights  and  liabilities  and  ex- 
emptions created  by  such  transaction.  This 
was  doubtless  the  purpose  of  the  law;  and 
this  purpose  will  be  ^ectuated  and  not 
impaired  or  destroyed  by  the  state  courts' 
obeying  and  enforcing  the  provisions  of  the 
federal  statute,  where  applicable  to  the  fact 
in  such  cases  as  shall  come  before  them.* 

"That  the  legislation  supersedes  all  the 
regolations  and  policies  <tf  a  particular 
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state  npon  the  lame  eabjeet  results  from  its 
general  dtaractw.  It  embraces  the  subject 
bt  the  liatdUtr  of  t3ie  carrier  undor  a  bill 
of  lading  wbicta  he  mnst  issue,  and  limits 
his  power  to  exempt  himself  19^  rule,  regu- 
lation, or  contract  Almost  every  detail  of 
the  subject  Is  cotered  so  completely  that 
tb^  can  be  no  rational  doubt  but  that  Con- 
gress intended  to  take  posses^n  of  the 
sabject  and  supersede  all  state  regulation 
with  refermce  to  it  Only  the  silence  of 
Congress  authorized  the  exercise  of  the  po- 
lice power  of  the  state  upon  the  subject 
such  contracts.  But  whm  Congress  acted 
in  such  a  way  to  manifest  a  purpose  to  ex- 
ercise  Its  conceded  authority,  the  regulating 
power  of  the  state  ceased  to  exist  North- 
on  Pacifle  Ry.  v.  State  of  Washhigton,  222 
U.  S.  870  [32  Sup.  Gt  160,  56  Ii.  Ed.  237] ; 
Southern  Bailway  t.  Beid,  222  U.  S.  424  [32 
Sup.  Ct  140^  56  L.  Ed.  267] ;  Moudon  v.  BaU- 
road.  228  U.  S.  1  [82  Sup.  Ct  168,  56  L. 
Bd.  327.  38  L.  S.  A.  (N.  S.)  44] ;  Michigan 
G^itral  Railroad  ▼.  Vreeland  [227  tJ:  S.  59. 
83  Sup.  Ct  102;  07  Ii.  Ed.  — },  Just  decided. 

"To  hold  that  the  IlablUty  therein  declar- 
ed may  be  Increased  or  diminished  by  local 
r^^atlon  or  local  views  of  public  policy 
wUl  either  make  the  provision  less  than 
supreme  or  Indicate  that  CaDgxeea  has  not 
Shawn  a  purpose  to  take  possession  of  the 
subject  The  first  would  be  nntiiinkable, 
and  the  latter  would  be  to  revert  to  the  un- 
ctftaintles  and  diversities  of  mUnt^  which 
led  to  the  amendment  The  duty  to  issue 
a  bill  of  lading,  and  the  liability  thereby 
assumed  are  covered  Id  full;  and,  though 
there  la  no  reference  to  the  effect  upon  state 
regulation.  It  is  evident  that  Congress  in- 
tended to  adopt  a  uniform  rule,  and  relieve 
such  contracts  from  the  diverse  r^olation 
to  which  th^  bad  t>een  theretofore  subject 

"What  is  the  liability  imposed  npon  the 
carrier?  It  Is  a  liability  to  any  holder  of 
the  bin  of  lading  which  the  primary  carrier 
Is  required  to  issue  'for  any  loss,  damage, 
or  injury  to  such  property  caused  by  it*  or 
by  any  connecting  carrier  to  whom  the 
goods  are  delivered.  Hbe  sn^estlon  that  an 
absolute  llabilliy  exists  for  every  loss,  dam- 
age, or  injury,  from  any  and  every  cause, 
would  be  to  make  such  a  carrier  an  abso- 
lute Insurer  and  liable  for  unavoidable  loss 
or  damage,  though  due  to  uncontrollable 
forces.  That  this  was  the  intent  of  Congress 
Is  not  conceivable.  To  give  such  emphasis 
to  the  words'  'any  loss  or  damage*  would  be 
to  ignore  the  gnallfylng  words  'caused  by  it' 
The  liability  thus  imposed  is  limited  to  'any 
loss.  Injury,  or  damage  caused  by  it  or  a 
succeeding  carrier  to  whom  the  property 
may  be  delivered,'  and  plainly  implies  a  lia- 
bility for  some  default  in  its  common-law 
dnty  as  a  common  carrier. 

"But  it  has  been  argued  that  the  nonex- 
clusive character  of  this  regulation  Is  mani- 
fested by  the  proviso  of  the  section,  and 
that  state  l^lslation  upon  the  same  subject 


is  not  nperseded,  and  that  llie  bolter  of 
any  8u<dk  bUl  of  lading  may  lesort  to  any 
right  of  action  against  8a<dt  a  carrier  con- 
ferred by  existing  state  law.  Tills  rlew  Is 
untenable.  It  would  result  ta  the  nulUflca- 
tlon  of  the  regulation  of  a  nati<aial  subject 
and  operate  to  maintain  the  cmfusion  of 
the  diverse  regulation  which  it  was  the  pur- 
pose of  Congress  to  put  an  end  to. 

"What  this  court  said  of  the  twenty-sec- 
ond section  of  this  act  of  1906  in  the  case 
of  Texas  ft  Pac.  By.  v.  Abilene  Cotton  Mills. 
204  n.  S.  426  [27  Sup.  Ct  350.  51  K  Ed. 
663.  9  Ann.  Cas.  1076],  Is  applicable  to  this 
contention.  It  was  claimed  that  that  sectlaii 
contlnnM  In  force  all  rights  and  remedies 
nnd«  the  common  law  or  of  her  statutes. 
But  this  court  said  of  that  contention,  mhmt 
most  be  said  of  the  proviso  In  the  twoitleth 
section,  that  it  was  'evidently  only  Intend- 
ed to  continue  In  existence  sudi  other  rl^ts 
or  remedies  for  the  redress  of  some  q»eclflc 
wrong  or  Injury,  wheUier  given  by  the  In- 
terstate Commerce  Act  or  by  state  statute, 
or  common  law.  not  tnctmslstait  with  the 
rules  and  regulations  prescribed  by  pro- 
visions of  this  act*  Again  it  was  said  ot 
the  same  clause,  In  the  same  case,  that  it 
could  'not  in  leaaon  be  constmed  as  cm- 
tlnulng  in  a  shii^r  a  comnum-law  right 
the  existence  of  which  would  be  Inconslstait 
with  the  provisl(ms  of  ttie  act  In  other 
words,  the  act  cannot  be  said  to  destroy  it- 
self.* 

"To  construe  this  proriao  as  reserving  to 
the  holdor  of  any  such  bill  of  lading  any 
right  or  remedy  which  he  may  have  had 
under  existing  fiederal  law  at  the  tUne  of  his 
action  gives  to  It  a  more  rational  Inteiiwe- 
tatlon  than  one  wbldti  would  preserve  ri^ts 
and  remedies  under  exlstliv  state  lawa,  tat 
the  latter  view  would  cause  the  i^vlso 
to  destroy  the  act  itstif.  One  illustration 
would  be  a  ri^t  to  a  remedy  against  a  suc- 
ceeding carrier,  in  preference  to  proceeding 
against  the  primary  carrier,  for  a  loss  or 
damage  incurred  upon  the  line  of  the  for^ 
mer.  The  liability  of  such  succeeding  carrier 
In  the  route  would  be  that  imposed  by  this 
statute,  and  for  which  the  first  carrier 
might  have  been  made  llaU& 

"We  come,  now  to  the  question  of  the  va- 
lidity of  the  provision  in  the  receipt  <a  UU 
of  lading  limiting  liability  to  the  agreed 
valne  of  $50,  as  shown  therein.  This  limit- 
ing clause  is  In  these  words: 

"  'In  consideration  of  the  rate  diarged  fbr 
carrying  said  property,  which  Is  regulated 
by  the  value  thereof  and  Is  based  upon  a 
valuation  of  not  exceeding  $60,  unless  a 
greater  value  Is  declared,  the  shipper  agrees 
that  the  valne  of  said  property  is  not  more 
than  $60^  unless  a  greater  valne  la  stated 
her^n,  and  that  the  company  shall  not  be 
liable  in  any  event  for  more  than  the  value 
so  stated,  nor  for  more  than  fSO,  If  no  value 
Is  stated  her^.* 

'!The  answer  states  that  the  Mfaednlea 
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which  tbe  express  company  had  filed  with 
the  Interstate  Commerce  Commission  showed 
rates  based  upon  valaatlons,  and  that  the 
lawful  and  estabUshed  rate  for  snch  a  ship- 
ment as  tliat  made  by  the  plaintiff  from 
Cincinnati  to  Augusta,  hsTing  a  value  not 
In  excess  of  $50.  was  26  cents,  while  for  the 
same  package,  if  its  value  had  been  declared 
to  be  $12S,  the  >  amount  for  which  the  plain- 
tifC  sues  as  the  actual  valu^  the  lawful 
charge,  according  to  the  rate  filed  and  pub- 
lished, would  have  been  56  cents.  It  is  fur* 
ther  averred  that  the  package  was  sealed, 
and  Its  contents  and  actual  value  unknown 
to  the  defendant's  agent 

"That  no  Inquiry  was  made  as  to  the  ac- 
tual value  is  not  vital  to  the  fairness  of  the 
agreement  In  this  case.  The  receipt  which 
was  accepted  showed  that  the  charge  made 
was  based  upon  a  valuation  of  $50,  unless  a 
greater  value  should  be  stated  therein.  The 
Imowledge  of  the  shipper  that  the  rate  was 
based  upon  the  value  Is  to  be  presumed  from 
the  terms  of  the  bill  of  lading  and  of  the 
published  schedules  filed  with  the  Commis- 
sion. That  presumption  is  strengthened  by 
the  fact  that,  across  the  top  of  this  bill  of 
lading,  there  was  this  statement  in  bold 
type:  'This  company's  charge  Is  based  up- 
on the  value  of  the  property,  which  must  be 
declared  by  the  shipper.* 

"That  a  common  carrier  cannot  exempt 
himself  from  liability  for  his  own  negligence 
or  that  of  his  servants  is  elementary.  York 
Co.  V.  Central  Railroad,  3  Wall.  107  [18 
L.  Ed.  170];  Railroad  Co.  v.  Lockwood,  17 
Wall.  357  [21  L.  Ed.  627];  Bank  of  Ken- 
tucky V.  Adams  Express  Co.,  93  TJ.  S.  174 
[23  L.  Ed.  872] ;  Hart  v.  Pennsylvania  Rail- 
road, 112  U.  S.  331,  338  [B  Sup.  Ct  151,  28 
tj.  Ed.  717].  The  rule  of  the  common  law 
did  not  limit  his  liability  to  loss  and  dam- 
age due  to  his  own  negligence,  or  that  of 
bis  servants.  That  rule  went  beyond  this, 
and  be  was  liable  for  any  loss  or  damage 
which  resulted  from  human  agency,  or  any 
cause  not  the  act  of  God  or  the  public  ene- 
my. But  the  rigor  of  this  liability  might 
be  modified  through  any  fair,  reasonable, 
and  just  agreement  with  the  shipper  whidi 
did  not  include  exemption  against  the  neg- 
ligence of  the  carrier  or  his  servants.  The 
Inherent  right  to  receive  a  compensation 
commrasurate  with  the  risk  Involved  the 
right  to  protect  himself  fr<Mn  fraud  and  im- 
position by  reasonable  rules  and  r^^latlons, 
and  the  tU^t  to  agree  upon  a  rate  propor- 
tionate to  the  ralue  of  the  pmperty  tnuuh 
ported. 

"It  has  therefore  become  an  estabUfOied 
mle  of  the  common  law,  as  declared  by  this 
court  In  many  cases,  that  Bn<±  a  carrier 
fflajr  by  a  fair,  open,  Just,  and  reasonable 
agreement  limit  the  amount  recoverable  by 
a  shipper  In  case  of  loss  or  damage  to  an 
agreed  value,  made  for  the  purpose  of  ob- 
tatning  the  lower  of  two  or  mon  rates  of 
diarges  proportioned  to  the  amount  of  tbe 


rlcdc  Tork  Go.  v.  Railroad,  8  Wall.  107  [18 
U  Ed.  170] ;  Railroad  v.  Lockwood.  17  WaU. 
857  [21  L.  Ed.  627];  Hart  v.  Pennsylvania 
Railroad,  cited  above;  Phoenix  Ins.  Co.  v. 
Erie  Trans.  Ca,  117  U.  S.  312,  822  [6  Sup. 
Ct  1176,  20  L.  Ed.  873] ;  Steam  Co.  v.  Phe- 
niz  Ins.  Co.,  129  U.  S.  397,  442  [9  Sup.  Ct 
469,  32  L.  Ed.  788] ;  New  Tork,  etc..  By.  v. 
Estm,  147  U.  S.  591,  619  [13  Sup.  Ct  444, 
37  L.  Ed.  292] ;  Primrose  v.  W.  U.  Telegraidi 
Co..  164  tJ.  S.  1,  15  [14  Sup.  Ct  1098,  38  L. 
Ed.  883];  Chicago,  etc.,  By.  v.  Solan,  169  U. 
S.  133,  135  [18  Sup.  Ct  289,  42  L.  Ed.  688] ; 
Calderon  v.  Steamship  Ca,  170  U.  S.  2^ 
278  [18  Sup.  Ct  588,  42  L.  Ed.  10331;  Penn- 
sylvania Railroad  v.  Hughes,  191  XJ.  S.  477» 
485  [24  Sup.  Ot  132,  48  L.  Ed.  368]. 

"That  such  a  carrier  might  fix  his  charges 
somewliat  In  proportion  to  the  value  of 
the  property  Is  quite  as  reasonable  and  Just 
as  a  rate  measured  by  the  character  of  the 
shipment  The  principle  is  that  the  charge 
should  bear  some  reasonable  relation  to  the 
responsibility,  and  that  the  care  to  be  ex- 
ercised shall  be  in  some  degree  measured 
by  the  bulk,  weight,  diaracter,  and  value 
of  the  property  carried. 

"Neither  Is  it  conformable  to  plain  prin- 
ciples of  Justice  that  a  sblpper  may  under- 
state the  value  of  his  property  for  the  par-, 
pose  of  reducing  the  rate,  and*  then  recover 
a  large  value  In  case  of  loss.  Nor  does  a 
limitation  based  upon  an  agreed  value  for 
the  purpose  of  adjusting  the  rate  conflict 
with  any  sound  principle  of  public  policy. 
The  reason  for  the  legality  of  such  agree- 
ments is  well  stated  in  Hart  v.  Pennsylvania 
Railroad,  cited  above,  where  It  Is  said: 

"  'The  limitation  as  to  value  has  no  tend- 
ency to  exempt  from  liability  for  negli- 
gence. It  does  not  induce,  want  of  care. 
It  exacts  from  the  carrier  the  measure  of 
care  due  to  the  value  agreed  on.  The  car- 
rier Is  bound  to  respond  In  that  value  fo^ 
negligence.  The  comp^isatlon  for  carriage 
is  based  on  that  value.  The  shipper  is  es^ 
topped  from  saying  that  the  value  la  great- 
er. The  article  have  no  greater  value,  for 
the  purposes  of  tbe  contract  of  transport 
tatlon,  between  the  parties  to  that  contract 
The  carrier  must  respond  for  Diligence'  up 
to  that  value.  It  Is  Just  and  reasonable 
that  such  a  contract  fairly  entwed  into, 
and  where  there  is  no  deceit  ivactlced  on 
the  shipper,  should  be  upheld.  There  Is  no 
violation  of  pnbUc  policy.  On  the  contrary, 
it  would  be  nnjust  and  unreasonable,  and 
would  be  repugnant  to  the  soundest  princi- 
ples of  tatx  dealing  and  of  the  freedom  of 
contracting,  and  thna  In  conflict  with  public 
policy,  If  a  shipper  should  be  allowed  to 
reap  the  benefit  of  the  contract  If  there  Is  no 
loss,  and  to  repudiate  it  In  caae  of  loss.' 

"The  statutory  liability,  aside  from  re- 
sponsibility, for  the  default  of  a  connecting 
carrier  In  the  route,  is  not  beyond  the  lia- 
bility ImpoMd.  the  c<«nmon  law,  as  that 
body  of  law  anpUcahta  to  carriui  has  been 
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interpreted  by  this  court  as  well  as  many 
conrtB  of  the  states.  Greenwald  t.  Barrett, 
199  N.  T.  170,  175  [92  N.  R  218,  35  L.  K.  A. 
(N.  S.)  971] ;  Bernard  r.  Adams  Express 
Co.,  205  Mass.  254,  259  191  N.  E.  325,  327, 
28  L.  R.  A.  (N.  S.)  293,  IS  Ann.  Cas.  351]. 
The  exemption  forbidden  Is,  as  stated  In  the 
case  last  cited,  *a  statutory  declaration  that 
a  contract  of  exemption  from  liability  for 
n^llgence  is  agalust  public  policy  and  void.* 
This  is  DO  more  than  this  court,  .as  well  as 
other  courts  administering  the  same  general 
common  law,  hare  many  times  declared.  In 
the  same  case.  Just  such  a  stipulation  as 
that  here  involTed  was  upheld;  the  court 
atylng: 

"  'But  such  a  contract  as  we  are  consid- 
ering In  this  case  is  not  an  exemption  from 
liability  for  negligence  in  the  management 
of  property  wittiln  the  meaning  of  the  stat- 
ute. It  is  a  contract  as  to  what  the  prop- 
erty is,  in  reference  to  Its  value.  The  pur- 
pose of  It  la  not  to  change  the  nature  of  the 
undertaking  of  the  common  carrier,  or  limit 
his  obligation  in  the  care  and  management  of 
tliat  whldi  is  intrusted  to  him.  It  is  to  de- 
scribe and  define  the  subject-matter  of  the 
contract,  so  far  as  the  parties  care  to  define 
It,  for  the  purpose  of  showing  of  what  value 
that  is  which  comes  into  the  carrier's  pos- 
session, and  ¥or  whi<A  he  must  account  In 
the  performance  of  his  duty  as  a  carrier.  It 
Is  not  In  any  proper  sense  a  contract  ex- 
empting him  from  liability  for  the  loss,  dam- 
age^ or  Injury  to  the  property,  as  the  ship- 
per describes  It  In  stating  Its  value  for  the 
purpose  of  determining  for  what  the  carrier 
shall  be  accountable  u^ron  his  undertaking 
and  what  price  the  ablpper  shall  pay  for  the 
service  and  for  the  risk  of  loss  which  the 
carrier  assnmeft* 

"In  Oreenwald  v,  Barrett,  cited  above,  the 
■ame  conclusion  was  reached  as  to  the  na- 
ture of  the  liability  imposed  and  the  pur- 
port lit  the  exemption  forUdden ;  the  court, 
among  other  things,  saying: 

"  The  language  of  the  enactment  does  not 
disdoae  any  intent  to  abrogate  the  right  of 
common  carriers  to  regulate  their  charges 
for  carriage  by  the  valoe  of  the  goods,  or  to 
agree  with  the  shipper  upon  a  valuation  of 
the  property  carried.  It  has  been,  the  uni- 
form practice  of  transportation  companies  In 
this  country  to  make  their  charges  dependent 
upon  the  value  of  the  property  carried ;  and 
the  propriety  of  this  practice  and  the  legal- 
ity of  conbracta  signed  by  the  shipper,  agree- 
ing upon  a  valuation  of  the  property,  were 
distinctly  upheld  by  the  Supreme  Court  of 
the  United  States  in  Hart  v.  Pennsylvania  B. 
R.  Co.,  112  U.  S.  831.  341  [5  Sup.  Ct  161, 156 
<28      Ed.  717)].   •  • 

"That  a  carrier  rate  may  be  graduated 
by  value,  and  that  a  stipulation  limiting  re- 
covery to  an  agreed  value  made  to  adjust 
the  rate  la  recognized  by  the  Interstate  Com- 


merce Commission,  see  [In  re  Released  Bates] 
13  Interst  Com.  B.  550. 

"We  therefore  reach  the  conidusion  that 
the  provision  of  the  act  forbidding  exonp- 
tlons  from  liability  Imposed  by  the  acts  is 
not  violated  1^  the  contract  here  In  qncB- 
tlon." 

In  Chicago,  Burlington  &  Quincy  Railway 
Company  v.  Miller,  228  U.  S.  513.  33  Sup.  CL 
166,  67  L.  Ed.  — ,  and  Chicago,  St  Paul, 
Minneapolis  &  Omaha  By.  Co.  v.  I^tta,  226 

U.  S.  519,  33  Sup.  Ot  155,  67  L.  Ed.   , 

decided  by  the  Supreme  Oourt  on  the  same 
date,  the  case  of  Adams  Express  Co.  v.  Cro- 
ninger,  226  U.  S.  481,  83  Sup.  Gt  148,  57 
li.  Ed.  — ,  la  followed  and  the  same  rule 
announced. 

It  follows  from  the  forcing  anthoritlea 
that  on  account  of  the  i>assage  of  the  Hep- 
bum  Act  by  Congress  on  June  29,  1900  &i 
Stat  584,  c.  8591  [U.  8.  Gomp.  St  Sui^ 
1911.  p.  1284]),  the  state  under  its  poUce  pow^ 
er  has  ceased  to  have  the  authority  to  pass 
acts  relative  to  contracts  made  by  carrlen 
relating  to  Interstate  commerce,  and  that 
section  9,  art  23  (section  358,  Williams* 
Anno.  Const),  of  the  Constitution  of  this 
state,  applies  only  to  intrastate  shipments. 

This  court,  In  many  Instances,  has  held 
that  the  common-law  liability  of  the  carrier 
for  the  safe  carrli^  of  property  may  be  lim- 
ited by  a  Bpedal  contract  with  the  ahipper. 
where  such  contract  la  supported  1^  a  con- 
sideration, is  reasonable  and  fUrly  entered 
Into  1^  the  shipper,  and  does  not  attempt  to 
cover  losses  caused  by  the  negligence  or  mis- 
conduct of  tite  carrla.  St  Louis  ft  S.  F.  S. 
Ca  T.  Copeland,  23  OU.  837,  102  Eac;  104; 
Patterson  t.  H.,  K.  ft  T.  Ily.  C!o.,  24  OU.  747, 
104  Pac.  81;  U..  K.  ft  T.  By.  Oo.  t.  Davis,  24 
OkL  677.  104  Pac.  34»  24  L.  &  A.  (N.  S.) 
866;  St  Louis  ft  8.  F.  B.  Go.  Cake,  25 
OkL  227.  106  Fa&  322;  Chicago.  R.  1.  ft  P. 
By.  Ca  T.  Wehrman,  26  OU.  147.  105  Pac. 
328;  M.,  E.  ft  T.  By.  Ca  t.  Hancock,  28 
OU.  264,  109  Paa  220;  BL,  K.  T.  By.  Ca  t. 
Hancock  ft  Ooodbar,  2S  OU.  266,  100  Pac. 
223;  Midland  Valley  B.  Ga  t.  Esell,  29  OkL 
40,  116  Pac.  163;  St  L.  ft  S.  F.  B.  Ga  v. 
Yonng,  SO  OkL  588,  120  Pac.  999;  C.  B. 
L  ft  P.  I^.  Co.  et  aL  T.  Spears.  31  Okl.  469, 
122  Pac.  228;  St  Louis  ft  &  F.  B.  Ga  v. 
Ladd,  124  Pac.  461;  C,  B.  X.  ft  P.  By.  Ca  v. 
Conway,  125  Pac  1110.  In  all  Uiese  cases 
the  contract  of  shipment  vras  entered  Into 
prior  to  the  erection  of  the  state.  The  deci- 
sions of  the  Supreme  Court  of  the  United 
States  were  controlling  In  the  construction 
of  said  contracts,  and  were  followed  by  this 
court  In  deciding  said  cases.  As  to  the  cases 
arising  since  the  erection  of  the  state,  where 
the  contracts  relate  to  interstate  shipment 
the  same  authority  governs.  As  to  Intrastate 
shipments  a  different  mle  appHea 

Section  18,  art  9  (section  234,  Williams' 
Anna  Const  par.  1),  of  the  0<»i8tltutl<m  oC 
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tbts  state,  prorldes:  "All  rates,  diarges, 
elaBslficatlona;  rules  and  reenlatlons  adopted, 
or  acted  upon,  any  aoch  company  Ineon- 
fllstait  wltb  tboae  prescribed  by  tin  Gonunls- 
aSon,  wtthfak  the  scope  of  Its  antliorlty,  sbaU 
be  unlawfal  and  wM." 

It  Is  not  contended  tbat  the  Commission 
baa  prescribed  any  such  rales  tor  the  entering 
Into  of  such  ooDtraets  relatlTe  to  intrastate 
^pments;  and  therefore  contracts  entered 
into  between  a  shipper  and  a  carrier  In  this 
state^  relating  to  an  intrastate  shipment  11m* 
Iting  the  common-law  liability  of  the  car- 
rier for  the  safe  carrtaEe  of  prt^ierty,  eren 
thonsb  sndi  contract  be  supported  by  a  con- 
tfderatlon,  and  fftlrly  entered  Into  between 
the  shippw  and  the  carrier,  the  same  would 
be  Told ;  and  any  prorlaion  in  any  such  eon- 
tract  between  the  shipper  and  the  carrier  re- 
lating to  intrastate  shlpmeutB,  atlpnlatlng  for 
the  notice  or  demand  as  a  condition  preced- 
eot  to  establish  any  claim,  demand,  or  lia- 
bility of  such  shipper  fbr  brraeh  of  contract, 
is  also  Told.  The  court  sustained  the  de- 
murrer of  tlie  plaintiff  to  certain  parts  of 
the  second  paragraph  of  tbe  defendant's  an- 
sw».'  No  assignment  or  spedfleation  of  er- 
ror as  to  this  action.  relatlTe  to  the  demur- 
rer, is  made  In  the  brief  as  required  by  rale 
2S  of  this  court,  and  tbe  same  is  tber^re 
waived. 

The  following  specifications  of  error  are 
presented  fbr  oar  coasideratlon:  (1)  In  oTer- 
raUng  plaintiff  in  error's  demurrer  to  the 
erldence.  (2)  In  drying  plaintiff  In  error's 
request  for  a  peremptory  iDstructlon.  (3) 
In  admitting  certain  evidence  on  tbe  part 
of  defendant  In  error.  (4)  In  excluding  cer- 
tain eTldoice  offered  by  plaintiff  in  error. 
(S)  In  refusing  to  give  the  following  tostruc- 
tion :  "If  yon  find  that  the  cattle  arrived  at 
the  National  Stock  Xards,  III.,  In  a  damaged 
condition,  that  alone  will  not  warrant  a  re- 
covery by  tbe  plaintiff.  Before  yon  can  find 
for  the  plaintiff,  you  must  be  able  to  find, 
from  a  fidlr  preponderance  of  the  evidence, 
the  farther  fact  that  the  damaged  condition 
was  caused  by  and  waa  the  direct  and  proxi- 
mate result  of  some  act  of  ne^lgence  on  the 
part  of  the  d^ndant;  and,  unless  you  so 
find,  you  will  find  for  the  defendant" 

The  first  and  second  specifications  of  er- 
ror will  be  considered  together. 

[2]  1.  In  the  brief  of  the  plaintiff  In  error, 
it  is  said :  **ThlB  petition  proceeds  upon  the 
theory  that  the  defendant  is  liable  in  dam- 
ages on  account  of  fftilure  to  deliver  the  live 
stock,  shipped  by  plaintiff,  at  destlnBtlon 
within  time  for  the  market  of  a  certain  day. 
If  In  fact  the  shipping  contract  is  to  be  con- 
sidered of  any  binding  efllcacy,  section  6 
thereof  is  a  suIQclent  answer  to  plaintiff's 
demand."  Section  6  of  said  contract  is  set 
out  aminragraph  2  In  the  answer. 

If  the  failure  to  deliver  within  a  reason- 
able timie,  so  as  to  reach  a  partlcalar  mar- 
ket, la  occasloDed  by  tbe  nesligence  m  acta 


of  omission  on  the  part  of  the  carrier,  It  is 
liable  r^rdless  of  any  contract  to  the  con- 
trary. 'SbB  carrier  la  liable  for  ielay  oc- 
caaloned  by  failure  of  «i^nes,  cars,  ma<fliin- 
ery,  obatractlons  of  the  track,  ae  tor  any 
cause  whatever,  where  audi  interrening 
cause  resnlta  from  the  netf Igenoe  or  act  of 
omission  on  tlie  part  of  tba  carrier.  The 
evidaio^  as  dlaidoeed  by  the  record,  present- 
ed a  question  for  tbe  detnmlnatlon  of  the 
inry. 

2:  VnHa  the  third  spedflcatlon  of  wror. 
tbe  question  as  to  tbe  admiaslon  of  tbe  fol- 
lowing nldenoe  ia  presented  for  rertew:  *H). 
State  to  tbe  jnry  what  conditton  tboae  cat- 
tle were  in.  A.  They  were  badly  bruised, 
gaonted  up,  and  gored,  wban  (hey  liad  hook- 
ed and  bmiied  <me  another,  and  made  long 
•cars  and  marks  on  th^n,  snB  several  show- 
ed wlwre  they  liad  bea  badly  handled  1» 
the  cora.  <Defendant  objecte  to  the  erldencer 
or  any  evidence  gcdng  to  show  that  the  dam- 
age ia  caused  1^  tbs  cattle  goring  one  an- 
other. Tbey  cannot  expect  damagea  for  the 
cattle  goring  one  another.  Objection  sua- 
telned.  Defendant  reads  live  wtoA  contract 
to  the  court  Objection  sustained  ao  tar  oa 
the  witness  has  testified  about  tbe  cattle  for^ 
ing  one  another.)  Q.  Btete  the  condition  of 
the  cattle  as  to  bruises,  if  there  were  any. 
A.  They  were  badly  bruised.  Q.  What  caus- 
ed this?  (Defraidant  objects,  as  being  ii>- 
comitetent  and  irrelevant  Objection  over- 
ruled, to  which  ruling  of  the  court  the  de- 
fendant exeats.)  A.  Being  lugged  about  lu 
the  cars.  B^ng  jammed  agalnat  tbe  sides 
and  ends  of  the  cars."  This  was  not  mot 
under  Issues  as  framed  In  the  trial  court. 

It  ia  also  Instated  that  the  carrier  ia  not 
liable  for  damages  to  the  live  stock  shipped 
because  of  the  Inheroit  nature  of  the  an- 
imals Infilcting  injury  upon  one  another ; 
that,  If  such  liability  may  be  incurred  In 
any  Instance,  by  the  tarns  of  Uie  contract 
the  carrier  in  this  case  is  not  liable. 

Section  4  of  the  contract,  which. Is  set  out 
in  paragraph  "b"  of  the  answer,  does  not 
relieve  the  carrier  from  the  doty  of  fur- 
nishing propOT  cars;  and  If  it  furnishes  de- 
fective cars  on  account  of  whid)  the  cattle 
are  Injured,  or  the  injury  la  caused  by  sacb 
□^Ilgence,  It  cannot  contract  with  the  sbii»- 
per  so  as  to  relieve  itself  from  tbe  conse- 
quence of  such  acts.  As  to  overloading  of 
care,  if  the  loading  Is  done  by  the  shipper; 
where  such  Is  permitted  by  law,  then  that  i>« 
his  n^Ilgence  and  not  of  the  carrier.  Bnt 
if  the  cattle  are  placed  in  the  stock  penR, 
and  the  loading  is  done  by  the  employes  of 
tbe  carrier,  and  by  its  negligence  tbe  cars 
are  overloaded.  It  cannot  relieve,  itself  from 
such  negligence  by  contract  likewise,  if 
the  live  stock  escape  from  cars  as  a  result 
of  tbe  negligence  of  the  carrier,  the  same  ' 
rule  applies.  .  If  the  live  stock  are  injured 
on  account  of  being  wild,  unruly,  or  weak, 
or  malm  each  other  or  themselves,  or  from 
:  frigh^  crowding,  bmi,  ec  suflocatloi^ 
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InJotieB  resulting  .tha>efrom  btfng  prozlmBte 
to  no  act  or  omission  of  the  carrier,  tben 
under  said  contract  the  carrier  would  not  be 
Uabla  St  Louis  &  S.V.  R.  Co.  y.  Copeland, 
supra.  ■ 

As  to  certain  evidence  on  the  part  of  the 
shipper  relating  to  the  value  of  the  cattle, 
the  witness  stated  that  he  knew  the  value 
of  the  cattle  on  the  market,  and  tben  stated 
what  the  valne  was.  He  afterwards  stated 
that  he  based  this  opinion  upon  statements 
made  to  him  - by  a  live  stock  purchaser  at 
the  stock  yards,  the  point  of  deAtlnatlon; 
and  the  record  shows  that  the  wltn^  was 
a  cattleman  with  knowledge  as  to  .cattlft. 

In  St  Louis  &  San  Francisco  Ry.  Oo.  t. 
Orowell,  127  Pac:  1063,  paragraph  1  of  the 
syllabus  Is  as  follows:  "To  lay  a  foundation 
for  the  admleslbn  of  evldeBce  as  to  the  value 
of  miUnery  goods  kept  for  -sale  In  stores, 
It  Is  snlBctont  to  show  that  the  wltnees* 
knowledge  was  that  of  a  dealer  In  such 
goods,  and  by  pricing  same  at  the  time  she 
made  the  purchase  of  the  lot  In  controversy. 
The  wdght  of  the  opinion  then  given  Is  for 
the  Jury."  This  was  sufficient  predicate  for 
the  admlerion  of  the  evidence;  the  queatlon 
as  to  Its  weight  being  for  the  Jury. 

S.  As  to  the  fourth  assignment  of  error 
relative  to  the  Live  Btodk  Reporter,  the  rec- 
ord recites  that  It  Is  made  a  part  thereof, 
and  Identlfled  as  Bxhiblt  B;  but  It  appears 
not  to  have,  In  fact,  been  mhde  a  part'  of 
the  reoord.-  The  record  recites:  "Q.  I  read 
from  this  paper  the  following  sentence,  and 
ask  yon'  to  state —  <Plalntifl  objects  to  de- 
fendant reading  from  this  paper,  as  It  has 
not  been  proven  to  bft  an  authorlutlve  papw. 
Objection  sustained  as  to  so  much  of  the 
reading  as  states  the  price  sold  for  and  the 
number  of  cattle.)"  No  exception  seems  to 
have  been  reserved.  "Q.  I  wlU  ask  yon  to 
state  whether,  as  a  matter  of  fact,  th^  were 
common  ordinary  Oklahoma  Tale  End  steers. 
(Objected  to  as  leading.  Objection  sustain- 
ed, to  which  ruling  of  the  court  the  defend- 
ant excepts.)"  The  witness  was  Introduced 
on  the  part  of  tiie  defendant  (plaintiff  In 
error);  and,  the  question  dearly  being  lead- 
ing. It  was  within  the  discretion  of  the  trial 
court  to  sustain  the  objection  on  that  ground. 
At  another  part  of  the  record  we  And  the 
following:  "Q.  Mr.  Bllby.  I  hand  yon  the 
Dally  Live  Stock  Reporter,  which  the  re- 
porter has  marked  defendant's  Exhibit  B, 
and  call  your  attention  to  the  date  of  April 
10,  1909,  and  call  your  attention  to  the  left- 
hand  eolnmn  on  the  front  page,  whldi  has 
been  marked  with  an  Indelible  pend^  and 
ask  yon  to  statb  If  that  do^  not  show  the 
sale  of  your  cattle?'  (To  -which  the  plaintiff 
objects  because  It  is  Incompetent  and  Imma- 
ttflaL  Objection  sustained,  to  which  the 
defendant  excepts.)"  We  fall  to  find  in  the 
reoord  this  exhiUt  or  It  Identlfled  In  sudt 
■  way  aa  we  can  determine  what  the  dtfend- 
ant  was  seeUng  to  offer,  uid  for  that  reason 
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we  are  unable  to  determine  whether  the 
trial  court  committed  error.  The  trar^  la 
on  the  plaintiff  in  error  to  show  error.  Tate 
V.  Stone,  130  Pac.  206,  recently  dedded  by 
this  court,  bat  not  yet  officially  rq[Mrted; 
section  5080,  Oomp.  Laws  of  OklahotOa  lOOA. 

4.  As  to  the  fifth  Qiedflcatlon  of  onror, 
the  instruction  complained  of  seems  to  eoi^ 
rectly  define  the  law;  bat  this  subject  ap- 
pears to  have  been  fully  covered  In  the  gen- 
eral charge,  and,  that  being  the  ease,  flie 
actl<m  of  the  trial  court  in  that  respect  was 
free  from  error.  Ooalgate  Oo.  v.  Hurst  25 
OkL  S88, 107  Pac.  657;  Khogflaher  Nat  Bank 
et  al.  V.  Johnson.  22  Okl.  228v  08  Pac.  313; 
Cltlsens'  Bank  v.  Gamett  et  aL,  21  Okl.  200^ 
05  Pac.  755. 

The  Jodgment  of  the  lower  court  la  af- 
firmed. All  the  Justices  ooncor. 

.  Ofi  OkL  SHI 

SEMINOLE  TOWNSITB  CO.  t.  TOWN  OP 
SEMINOLE  et  aL 

(Supreme  Court  of  Oklahoma.   Uardi  11« 

1918.) 

(SyUchua  fty  the  Otmrt.1 

1.  MuificiPAi.  CoBPOBATions  (|  823*)-^>ini- 
RANOES— PaxsiniED  Vaudht. 

When  a  manfdpality,  acting  wltiifai  tiw 
■cope  of  Iti  authority,  has  passed  an  ordinance, 
it  Ii  preiumptlvely  valid;  and  before  a  court 
will  be  justified  In  holding  It  invalid  it  should 
be  manifest  that  the  discretloD  imposed  on  the 
municipal  authorities  has  been  abased  by  tiie 
exerdss  ti  tbs  power  amfsrfed  In  an  aibt 
trary  manner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  H  842-846;  Dec  Dig. 

f  m*] 

2.  Apfeal  and  Ebbob  (I  757*)— AflsiomnHTs 
or  Bbbob— RaviBW. 

An  assignment  of  error  will  not  be  review- 
ad,  unless  that  part  of  rule  25  (95  Pac  viii) 
of  this  court  is  complied  with  which  requires,  in 
effect,  that  the  brief  of  plaiotifF  In  error  shall 
contain  an  abstract  or  abridgment  of  the  tran- 
script, settlog  forth  the  material  parts  of  the 
pleadings,  proceedings,  facts  and  documents  up- 
on which  ne  relies,  together  irith  such  other 
statements  from  the  record  as  are  necessary  to 
a  full  understanding  of  the  questiona  presented 
to  this  court  for  decision,  so  that  no  examina- 
tion of  the  record  itself  need  be  made  in  this 
coort 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8002;  De&  Dig.  |  7&7.«] 

Dunn.  J.,  dissents. 

Error  from  District  Cour^  Bonliiol*  OooB- 

ty;  Robt  M.  Ralney,  Judge: 

Action  by  the  Seminole  Townslta  Com- 
pany against  the  Town  al  Seminole  and  the 
members  of  Its  Board  of  Tmstees  and  Clerk 
to  enjoin  the  enforcement  of  an  ordinance 
providing  for  the  construction  of  sidewalks 
In  front  of  various  lots  owned  by  plaintiff 
in  a  certain  town.  Judgment  for  defendants^ 
and  plaintiff  brings  error.  Affirmed- . 

See,  atoo,  180  Pac.  UOO. 

Lydlck  &  Bggerman,  of  Shawnee^  for  plain- 
tiff In  «mw.  WlUmott  ft  Dean,  ot  Wew<^ 
for  deCsndaats  In  ertor. 


•Far  ethsr  sbsm  ess  same  topte  and  ssctioa  NUHBBR  la  Dso.  XHg.  *  Am.  Dig.  Xsy-Ns.  Ssrloi  ft  R«'r  ZndM 
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KANE,  J.  This  was  aa  actloa  commeaced 
by  the  plalntUT  In  enor,  plaintiff  below, 
against  tbe  defendants  in  error,  defendants 
bdow,  for  the  purpose  of  enjoining  the  en- 
forcement of  a  certain  town  ordinance,  which 
provides  for  the  construction  of  sidewalks  In 
front  of  TarloQB  lots  owned  by  the  plaintiff 
In  the  town  of  Seminole.  The  court  below 
granted  a  temporary  Injunction,  which,  up- 
on full  hearing  It  declined  to  make  perma- 
nent, and  It  is  to  Tererse  thlB  action  of  the 
court  tiiat  flUs  proceeding  In  arm  was  com- 
menced. 

Counsel  for  plaintiff  In  error  contend  that 
the  ordinance  attacked  Is  void,  for  the  rea- 
son that  It  Is  unreasonable,  oppressive,  extor- 
tionate, confiscatory,  and  discriminative,  and 
80  Indefinite  and  uncertain  as  to  be  Inca- 
pable of  b^ng  understood.  In  answer  to  this 
counsel  for  the  defendants  In  error  say: 
"We  do  not  dispute  that  ordinances  of  snch  a 
town,  to  be  valid,  must  not  be  unreasonably 
oppressive,  extortionate,  or  discriminatory, 
and  must  be  bo  definite  and  certain  as  to  be, 
capable  of  being  understood.  The  main  ques- 
tion here  Is  a  question  of  fact,  which  was 
properly  before  the  trial  Judge  on  the  aflida- 
Tlts  Introduced.  That  question  was :  Are  the 
facts  and  circumstances  such  at  Seminole 
that  a  court  of  eqatt7  would  be  warranted 
in  sweeping  aside  the  act  of  the  board  of 
trustees  of  the  town  of  Seminole  and  sub- 
stltntlnc  its  Jndgmoit  in  its  stead,  saying 
that,  imdOT  the  drcamstances,  the  trustees 
bad  acted  nnreasonaUy,  and  that  the  ordi- 
nance was  open  to  tiie  objectlona  urged  in'  the 
bill?"  Counsel  state  the  salloit  feature  of 
the  case  with  substantial  accuracy. 

[1]  We  think  tlure  la  erldsBce  reaaonaUr 
tending  to  support  thft  action  of  the  court  be- 
low. That  bdng  ao,  this  court  would  not  be 
Justified  In  setting  It  aside.  This  well-estab- 
Ushed  general  rule  Is  specially  applicable  to 
the  class  of  cases  now  nnda  considaratlon. 
In  the  case  of  Le  Feber  v.  Village  of  West 
Allis.  U9  W1&  606,  97  N.  W.  208,  100  Am. 
St  Rep.  917,  tlie  ordinance  was  attacked  on 
the  ground  of  tmreasonableneBS.  The  couit 
said:  "It  is  perfeetl7  well  setUed  In  this 
staty  as  In  most  othon,  that  monlfilpftl  cor^ 
porations  are  not  completely  beyond  Judicial 
review  and  ctnitrol,  evm  In  the  exwdse  of 
the  Jurisdiction  and  discretion  delated  to 
them  by  the  Legislatare.  True  that  discre- 
tion most  and  will  be  accorded  broad  scope 
and  great  deference.  The  bomest  Judgment 
of  munldpal  authorities  as  to  what  ia  promo- 
ttre  of  the  public  w^ro  mnat  ordinarily 
ctmtxol.  altboogh  not  In  accord  with  the 
views  of  the  courts.  Nevwtbeless  tlie  dtfe- 
gatlon  of  legislative  power  to  subordinate 
political  subdivisions  of  the  state  is  solely 
for  pnbllc  purposes,  and  must  be  exercised 
with  reference  to  than.  If  an  act  be  so  re- 
mote fMn  vnxj  mCh  purpose  that  no  r»> 


latlon  thereto  can  within  human  reason  be 
discovered,  snch  act  must  be  deemed  exdnd- 
ed  from  the  delegation.  To  that  extent,  then, 
courts  will  Inquire  into  the  purpose  and  pol- 
Ucy  of  municipal  conduct,  and  will.hold  on- 
authorized  and  invalid  acts  which  are  wholly 
unreasonable." 

AU  the  authorities  called  to  our  attention 
are  to  the  effect  that  it  requires  a  clear  and 
distinct  case  to  Justly  a  court  In  holding  an 
ordinance  Invalid,  when  the  munldpallty  Is 
acting  within  the  scope  of  Its  power.  A's 
was  said  by  DuQle,  C,  in  the  case  of  Peterson 
V.  State,  79  Neb.  132,  112  N.  W.  306,  14  L. 
R.  A.  (N.  S.)  292,  126  Am.  St  Rep.  651:  "It 
Is  a  general  rule  that  the  determination  of 
the  question  whether  or  not  an  ordinance  la 
reasonably  necessary  for  the  protection  of  life 
and  property  within  the  city  is  committed,  in 
the  first  instance,  to  the  municipal  authorl- 
Uea  thereof  by  the  Legislature.  When  they 
b&ve  acted  and  passed  an  ordinance.  It  Is 
presumptively  valid ;  and  btf ore  a  court  wlU 
be  JuBtifled  in  holding  their  action  Invalid 
the  unreasonableness  or  want  of  necessity  of 
such  measure  for  the  public  safety  and  for 
the  protection  of  life  and  property  should  be 
clearly  made  to  appear.  It  should  be  mani- 
fest that  the  discrkion  imposed  on  the  munic- 
ipal anthorlties  has  been  abused  by  the  ex- 
'erdse  of  the  power  coufured  by  acting  In  an 
arbitrary  mannra." 

In  the  case  at  bar  then  is  tiie  direct  evi- 
dence of  several  disinterested  witnesses  to 
the  effect  that  the  Improvemonta  provided 
for  by  the  ordinance  In  qneattra  are  reason- 
ably necessary  to  a  town  the  size  and  impor- 
tance of  Semlm^.  This  evidoice  Is  deer 
and  convlndng;  bat  evrai  if  we  wm  In 
doubt  on  the  qneetion,  we  would  be  Inclined 
to  isies  to  the  discretion  and  Judgment  of 
the  municipal  authorities. 

[i]  ^ere  Is  an  assignment  of  eoror  to  the 
effect  that  the  ordinance  involved  Is  so  indef- 
inite and  uncertain  as  to  be  IncapaUa  of 
beliu:  understood,  but,  aa  a  cagf  thereof  la 
not  set  out  In  the  abatrmct  by  counsel  for 
either  party,  as  required  by  rule  21^  the  court 
cannot  paaa  upon  that  assignment  wltbon*-  an 
examination  of  the  record  Itself ;  and  there- 
for we  decline  to  review  It  Bnle  2S  Is  to  tiw 
effect  that  the  brief  of  idafntiff  In  nror  shall 
contain  an  abstract  or  abtidgmoit  of  the 
transcript  setting  forth  the  material  parts  of 
the  pleadUigs.  proceedings,  facts,  and  docu- 
laeatB  upon  which  he  relies,  togetiier  with 
such  otbet  statonents  from  the  record  oa  are 
necessary '  to  a  full  understandlAg  of  the 
questions  presented  to  this  court  for  decision* 
so  that  no  examination  of  the  record  itself 
need  be  made  in  this  court 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  Is  affirmed.  -  All  the 
Justices  caaaut  w^jft  DUIKN,  J.,  who  dls- 
senta. 
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SBmSOLa  TOWNSITB  CO.  T.  TOWN  OF 
SEBflNOLE  «t  ftL 

(Supreme  Goort  of  Oklahoiu.   IfKreh  11« 

1913.) 

CSyRatiM  by  (7o«rf  J 

FoBun  OioinoiT  Contboluno. 

Affirmed  on  the  authority  of  Seminole 
Townsite  Co.  y.  Town  of  Semioole  et  aL  (No. 
2^)  130  Pac.  1098,  handed  down  this  term. 

Dunn,  J.,  dlMenting. 

Error  from  District  Coart,  Seminole  Coontj; 
BobL  M.  Bainey,  Judge. 

Action  by  the  Seminole  Townsite  Company 
Bfainst  the  Town  of  Semioole  and  others. 
Jadcmeot  for  defendants,  and  plain tUF  bxliifa 
error.  Affirmed. 

Lydick  &  Eggerman,  of  Shawnee,  for  plaintiff 
In  error.  Willmott  &  Dean*  ot  Wewt^  for 
defendants  in  error. 

KANE,  J.  The  qnestions  inrolTed  in  this 
case  seem  to  be  the  same  as  in  No.  2,201,  Sem- 
inole Townaite  Co.  t.  Town  of  Seminole  et  aL, 
ISO  Paa  1098,  the  i^inion  In  whidi  has  just 
been  handed  down.  Upon  the  authority  of 
that  case  the  judgment  of  the  court  below  Is  af- 
firmed. AH  the  Justlees  concur,  except  DUNN, 
J.,  iriio  dissents. 

m  OU.  689) 

EBET  r.  KRAUSlLt 

(Supreme  Court  of  Oklahoma.    March  11, 

1913.) 

(BvUahiu  bv  th«  Court.} 
Appkai.  ahd  Ersob  (i  7G7*)  —  Bbhf  —  Ab- 

•TBACT  OF  TBANSCBIPT. 

Affirmed  on  account  of  tttilure  of  plaintiff 
in  error  to  comply  with  rule  25  of  this  court 
(05  Pac  Tiii). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  8092;  Dec  Dig.  |  707.*] 

Error  from  District  Oourt,  Okfuskee  Coon- 
tj ;  Jolm  Caruthera,  Judge. 

Action  bj  W.  H.  Bbetr  u  recelw,  etc^ 
against  BL  W.  Kransa  Judgment  for  de- 
fendant, and  plaintlir  brings  error.  Affirmed. 

ainton  A.  GaUiraltli,  of  Ada.  for  plaintUE 

in  error. 

KANE,  J.  I%ls  was  an  action  by  the 
plaintiff  below  as  receiver  of  an  Insolvoit 
bank  against  the  defendant,  an  Incorporator 
and  stockholder  thereof,  to  enforce  agalnat 
him  Ms  statutory  liability  to  the  creditors 
and  depoaltors  of  the  bank  growing  out  of 
that  relation.  As  stated  In  the  brief  of  coun- 
sel for  plaintiff  in  error  (there  is  no  brief 
on  b^air  of  defendant  In  error),  the  court 
b^ow  found  that  the  defffldant  In  error, 
while  he  had  been  an  Incorporator  and  origi- 
nal subscriber  to  the  cai^tal  itock  of  the 
InsolTent  corporation,  bad  sold  out  hia  stocl^ 
and  therefore  relieved  himself  of  liability, 
and  decreed  in  bis  favor  accordingly.  As 
stated  by  counsel,  the  asalguments  of  error 
relied  upon  "presoit  but  one  question,  and 


that  Is  really  the  only  question  In  this  case, 
namely,  Did  the  defaidant  in  error  rdieve 
himself  of  the  obligations  he  assamed  by 
subscribing  for  the  capital  stock  and  beetHu- 
Ing  ooB  of  the  incorporators,  officers,  and  di- 
rectors of  the  insolvrat  corporation  by  the 
action  he  claims  to  have  tak^?"  It  Is  ob- 
vious that,  in  order  to  review  that  question, 
it  would  be  necessary  to  examine  the  record 
and  the  evidence  upon  wUch  the  court  be- 
low based  its  conclusion. 

Rule  25  of  this  court  ^  Pac.  vUi)  requires 
that  the  brief  of  the  plaintiff  In  error  "shall 
contain  an  abstract  or  abridgment  of  the 
transcript,  setting  fortb  the  material  parts 
of  the  pleadings,  facts  and  documents  upon 
which  he  r^les,  together  wltli  sudi  other 
^tements  from  the  record  as  are  neoessaiy 
to  a  full  uudmtandlng  of  the  questions  pre- 
sented to  this  court  for  decision,  so  that  no 
examination  of  the  record  Itself  need  be  made 
in  this  court"  And  it  further  iworideB  ttiat: 
"A  party  need  not  Incdnde  In  Us  abstract 
all  the  evidence  In  support  of  a  dalm  on  bis 
'part  that  it  does  not  show  or  taid  to  show 
a  certain  fact,  but  when  sudi  a  question  to 
presented,  the  adverse  party  shall  iHlnt  so 
much  of  the  evidence  as  he  dalma  to  liave 
that  eCTect**  The  briet  In  the  Instant  case 
Is  entirely  wanting  In  all  of  the  foregoing 
particulars.  For  fiiilure  to  comply  with  ttie 
rule  quoted,  the  court  declines  to  review  the 
assignments  of  error  set  out  In  the  brief. 

The  Judgment  of  the  court  b^w  to  there- 
fore affirmed.  All  the  JusUoea  concur,  ex- 
0«t  WILLIAMS  and  DUNN,  JJ.,  abKut, 

9  OfcL  Cr.  ]U> 
TAUOHN  T.  STATB. 
(Crinlnsl  Court  of  Appeals  of  OUahmiuL 

April  S,  1913.) 

(ByUabus  ly  tho  CoitrtJ 

CBiHXNAt.  LA.W  ({  778*)  —  Tbiai.— Innauo- 

TioNs— Bulks  or  Evidbncx. 

An  iDBtruction  in  the  following  langnsge: 
"If,  after  considering  all  the  evidence,  you  are 
morally  certain  of  the  Innocence  of  the  de* 
fendanL  then  It  to  your  duty  to  acquit  hfaa. 
Otherwise,  convict  mm."  Hm  error,  because 
it  places  the  burden  of  proof  on  the  defendant 
to  estaUiflh  his  innocence,  and  deprives  him 
of  the  benefit  of  the  presumption  of  innocence, 
which  prevails  until  ho  to  proven  guilty  beyond 
a  reasonable  doubt 

[E±  Note.— For  other  cues,  see  Criminal 
Law,  Cent  Dig.  If  1S46-18B2, 1864-1867, 19601 
1967;  Dea  Dig.  )  778.*] 

Ern»  from  Pawnee  County  Oourt;  Fred  B. 
IJscttm,  Jvi&ea. 

A.  J.  Vaughn  was  omvlcted  ot  vlolatlmi  of 
tlie  prohibition  tow,  and  brings  error.  Be- 
versed  and  remanded. 

Orton  &  McNeill,  of  Pawnee,  for  plaintiff 
In  error.  Chas.  We^  Atty.  Oen.,  and  Smith 
a  Matstm,  Asst  Atty.  Gol.  for  the  state. 

DOTLi;  J.  Plaintiff  In  error  was  convict 
ed  of  having  In  Ms  possession  whisky  with 
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tbe  uoiftwfol  Intent  to  Tlolate  proTUou  of 
tbe  prohiblUoiL  law,  and  was  on  July  8,  1012, 
In  accordance  wltb  tbe  Twdlct  of  the  Jurj, 
sentenced  to  be  confined  In  the  county  jail 
for  SO  daya,  and  pay  a  flue  of  $350.  To  re- 
verse this  judsment  an  appeal  on  caae-made 
was  perfected. 

Defendant's  couns^  contmd  that  tbe  ooort 
misdirected  tbe  Jury,  to  the  prejudice  ot  the 
substantial  rigbts  of  the  defendant,  by  fir- 
ing tbe  followtng  Instmctlon:  "If,  aft» 
considering  all  tbe  evidence,  you  are  moral- 
ly certain  of  the  Innocence  of  tbe  deftiodant, 
then  It  Is  your  duty  to  acquit  blm.  Other- 
wise, convict  him."  Tbe  record  shows  that 
an  exception  was  taken  to  tbe  giving  of  this 
Instruction,  and  that  tne  error  was  also 
presCTted  to  the  trial  court  In  a  motion  for 
new  triaL  The  Attorney  General  has  filed  a 
confession  of  error  as  follows:  "This  in- 
struction is  fundamontally  erroneous.  In  that 
It  deprives  tbe  defendant  of  the  presumption 
of  Innocence  guaranteed  to  him  by  the  law  of 
this  state,  and  also  places  tbe  burden  upon 
him  of  establishing  his  innocence  to  a  moral 
certainty,  instead  of  requiring  tbe  state  to 
prove  bis  guilt  beyond  a  reasonable  doubt 
We  think  the  error  here  complained  of  so 
palpable  and  of  such  a  nature  as  to  deprive 
this  defendant  of  a  substantial  right  to  his 
prejudice."  Unquestionably  tbe  Judgment 
should  be  reversed.  A  defendant  In  a  crimi- 
nal action  Is  presumed  to  be  innocent  until  tbe 
contrary  Is  proved,  and.  In  case  of  a  reason- 
able doubt  as  to  wbether  bis  guilt  is  satis- 
factorily shown,  be  Is  entitled  to  be  acquitted. 
Under  tbe  rule  announced  by  this  court  In 
tbe  case  of  Weber  v.  State,  2  Okl.  Cr.  329, 
101  Pac.  355,  and  tbe  authorities  dted  there, 
tbe  confession  of  error  must  be  sustained. 

Tbe  judgment  of  tbe  connty  coort  of  Paw- 
nee county  is  therefortt  reversed,  and  tbe 
cause  remanded. 

ABMSTBONG,  P.  J.,  and  FUBMAN,  J., 
eoncnr. 


9  OU.  Cr.  IH) 

HOPKINS  V.  STATE. 
(Criminal  Conrt  of  Appeals  of  Oklaiuwaa. 
March  29,  1913.) 

fSyOabm  hv  t\9  Court.) 

1.  CannNAL  Law  (t  B9S*)— CoinnrnAircai— 
Absbnt  Wirniss— Diuoenob. 

It  Is  no  abuse  of  discretion  to  overrule  an 
application  for  contlnDaDce,  where  no  diligence 
la  shown  to  procure  the  attendance  or  to  take 
tbe  deposition  of  a  nonresident  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  133B-im;  Dea  Dig.  | 
89&*3 

2.  HoMicios  f|  282%*>— Vbbdiot— Pemaltt. 

Section  2275  of  Comp.  Laws  1009  authot^ 
ises  the  penalty  of  death  at  the  discretion  of 
the  jury ;  and,  if  they  find  the  defendant  guilty 
of  mnider,  they  must  deaigoate  In  their  verdict 
whether  he  shall  be  punished  by  death  or  im- 
prisonment for  life,  and,  when  a  plea  of  not 
guilty  is  entered  to  an  indictment  or  Informa- 


tion charging  murder,  Um  extreme  penalty  can 
be  adjudged  only  upon  the  verdict  of  a  jury  fix- 
ing the  punishment  by  death,  only  "upw  a  plea 
of  guilty,  tbe  court  shall  determine  the  same." 
In  such  cases  section  2028  and  section  2029  of 
Comp.  Laws  1909  have  no  application. 

IE>1.  Note.— For  other  cass^  see  Bomtdd^ 
Cent  Dig.  |  S7S ;  Dec.  DlgTl  282%.*] 
8.  JuBT  (I  108*)— OolCpmeHCT— HomoinB. 

Under  section  6812.  subd.  8,  Cemp.  Iaws 
1909,  provlditw,  "If  the  offense  charged  be  pun- 
ishable with  death,  the  entertaining  of  such 
ecmsdentlous  opinions  as  would  preclude  bis 
finding  the  defendant  guilty  of,  in  which  case  he 
■hall  neither  be  permitted  nor  compelled  to 
serve  as  a  juror,"  held,  where  on  a  trial  for 
murder  a  jaror,  who  on  bis  voir  dire  answers 
that  bis  oonsdentions  scruples  against  tbe  In- 
fliction of  the  death  penalty  are  such  as  would 
preclude  him  from  agreeing  to  a  verdict  of 
guilty,  ii  incompetent  to  alt  as  a  juror,  and  a 
challenge  for  cause  by  the  state,  was  properly 
allowed. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  489-491,  496;  Dec  Dig-  I  10&*] 
4.  WiTHESSBs  <U  268,  330*)— GBoas-B^iniiA- 

TIOIV. 

On  eross-ezamlnati«i  of  a  witness,  as  a 

general  rule,  the  psrty  cross-examining  should 
be  confined  to  toe  matters  concerning  which 
the  witness  has  been  examined  in  chief,  but 
this  mle  should  be  liberally  construed  so  as  to 
permit  any  question  to  be  asked  on  cross-ex- 
amination which  reasonably  tends  to  explain, 
contradict,  or  discredit  any  testimony  given  by 
tbe  witness  In  chief,  or  to  test  his  accuracy* 
memory,  veracity,  character,  or  credibility. 
This  must  necessarily  include  Impeaching  ques- 
tions, although  they  may  relate  to  matters  In> 
dependent  of  the  questions  testified  to  in  chie& 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent^I^||^l-948,  850;  1106-1108;  Dee. 

6.  WrriTX88B8  (f  269*)— Gaoaa-BzAioiiAnoir. 

When  the  cross^xamlnathm  is  directed  to 
matters  not  inquired  about  in  the  principal  ex- 
amination, its  course  and  extent  are  very  largely 
subject  to  tbe  control  of  the  court  in  the  exer- 
cise of  a  sound  discretion;  and.  unless  it  af- 
firmatively appears  that  this  discretion  was 
abused,  the  rulings  of  the  court  will  not  be  re- 
viewed on  appeaL 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ff  949-954 ;  Dec.  Dig.  {  269.*] 

6.  CniHiHAL  Law  (|  864*)— Rbb  OaffrA-* 

SBU-SEBVino  Deolabations. 

Mere  self-serring  declarations,  made  to 
third  parties  by  the  defendant  at  a  place  distant 
from  the  scene  of  tin  homicide,  are  not  admis* 
Bible  as  a  part  of  tbt  rea  gestse ;  and,  while  the 
defendant  may  prove  that  he  conversed  with 

Eersons  who  were  at  the  place  he  claimed  to  be, 
e  cannot  Introduce  telephone  conversations 
there  liad  which  on  his  part  wpear  to  he  self- 
serving  declarations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  6ent  Dig.  I|  805,  808-81%  818,  816-818; 
Dec  Dig.  i  364.*] 

7.  Cbiuinai.  Law  <f  858*)— DBLiBKBATioira 

OF  Jobt— Inspbction. 

Where  the  jury  in  open  court  request  per- 
mission to  take  with  them  to  the  jury  room,  t« 
inspect  during  their  deliberations,  articles  in- 
troduced in  evidence,  the  granting  or  refusal  of 
tbe  request  is  within  the  discretion  of  the  trial 
court,  the  exercise  of  which  will  not  be  revieW' 
ed  on  appeal  without  an  affirmative  showing 
that  the  discretion  was  abused.  In  so  far  as 
tbe  esse  of  Hanslng  v.  Territory,  4  Okl.  448, 
46  Pac.  509,  conflicts  herewith.  It  Is  overruled. 

[Ed.  Note.t-For  other  cases,  see  Oimlnal 
Law,  Cent  Dig.  U  aOG6-2069;  2062 ;  Dsa  Dib 

I85a*i  ■ 
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&  GBnmr AL '  L4W  925*)— Ksw  Tsxad— 

Wbere,  od  a  trial  for  murder,  the  court 
permitted  the  jury  to  take,  on  retirement,  and 
to  have  the  tame  m  their  posBession  in  the  jary 
room,  while  deliberating,  the  defendant's  ihot- 

and  the  ahells  and  snot  which  had  heen  in- 
troduced in  evidence,  and  it  not  being  made  to 
appear  that  they  were  used  by  the  jury  in  a 
manner  not  conaiBteDt  with  the  eTidenoe,  it 
cannot  be  Bald  that  the  jnry  thereby  receired 
eridenoe  out  of  court  and  the  statntory  grounds 
aa  to  new  triaL  Section  6896,  Comp.  Laws 
1909:  "Second.  When  the  jury  bat  received 
any  evidence  out  of  court  Third.  Or  have 
been  guilty  of  any  misconduct  by  which  a  fair 
and  due  consideratioo  of  the  case  has  been  pre* 
vented"— does  not  apply. 

{Ed.  Note.— For  other  cases,  see  Criminal 
lAw.  Cent  Dif.  {|  2238-2247,  2200;  Dee.  Dig. 
f926.*]  ■ 

(Additional  Syllabv  by  Hdiiorial  Staff.} 
9.  Grihinal  Law  (|  858*)— Dsubbbations 

OF  JUET— iNSPECnoM— "PaPMS." 

While  a  abotgun,  shells,  and  shot  were  not 
"papera"  wlthio  Comp.  Laws  1909,  I  6864.  au- 
tnorizlng  the  jury  to  take  to  the  jury  room  pa- 
pers received  in  evidence,  the  taking  of  each  ar- 
ticles to  the  Jury  room  did  not  eoDatitll.te  error, 
where  they  were  not  osed  or  handled  by  the 
jury  in  a  manner  inconsistent  with  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Lr^Oent  Dig.  H  2006-^009,  2062;  Dec.  Dig. 

For  other  definitionB,  see  Words  and  Phrases, 

vol.  6.  pp.  5161,  61(B3 

Appeal  Arom  District  Coart,  Okmulgee 
County;  Wade  S.  Stanfleld,  Judge. 

v.  B.  Hopkins  was  convicted  of  innrder, 
and  he  appeals.  Affirmed. 

M.  M.  Alexander  and  Stanford  ft  Cochran, 
all  of  Okmulgee,  for  plaintiff  In  error.  Chas. 
Weet,  Atty.  Q&a.,  B.  EI  Olah,  of  Oklahoma 
Olty^  and  J.  W.  Gbllders.  Co.  Atty.,  of  (^ul- 
gee,  for  the  State. 

DOYI^,  J.  Plaintiff  in  error,  V.  R.  Hop- 
kins, hereinafter  referred  to  as  the  defend- 
ant, was  convicted  of  mardw  In  the  district 
cpgrt  of  C^mulgee  connty  oh  an  Information 
filed  In  said  court  February  4,  1911,  (barging 
him  with  the  murder  of  Walter  Huff,  in  said 
county,  on  or  about  January  13,  1911,  and  in 
accordance  with  the  rerdlct  of  the  jury  was 
sentenced  to  imprisonment  at  hard  labor  in 
tbe  state  penitentiary  for  life.  The  judg* 
ment  and  sentence  were  entered  May  27, 1911. 

To  rererse  the  judgment,  the  defendant 
prosecuted  an  appeal  by  filing  in  this  court, 
fta  November  27th,  a  petition  In  error  with 
case-inade. 

The  testimony  in  ibis  case  is  so  TOlnmlnons 
that  a  full  review  of  the  same  would  require 
a  volume  in  Itself,  and  would  serve  no  useful 
pOHMse.  The  salient  .facts,  ■  briefly  stated, 
are  as  follows:  The  defendant  and  the  de- 
ceased, both  negroes,  had  lived  in  the  vicin- 
ity of  Okmulgee  for  several  years,  coming 
from  the  stune  neighborhood  in ,  Arkansas, 
and  bad  been  friends  before  comii^  to  Okla- 
homa. Thet  woe  both  farmers;  the  d^end- 
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ant  living  on  a  rented  idace  ftboat  vne-liBlf 
mile  west  of  Okmulgee.  Some  few  months 
prior  to  the  tragedy,  they  bad  a  dUBcnlty. 
and  the  d^endant  bad  sworn  ont  a  warrant 
for  tbe  deceased.  The  latter  was  anested 
and  bad  been  in  Jail  for  some  time  prior  to 
the  13th  day  of  January,  1911.  He  was  re- 
leased upon  bond  on  the  afternoon  of  tint 
fatal  day,  and  had  started  to  walk  from  Ofc- 
mnlgee  to  the  home  of  Jeff  Hopkins,  who 
lived  some  six  miles  northwest  of  Okmulgee. 
Tbe  defendant  was  in  Okmulgee  ttiat  same 
day  and  talked  to  several  witnesses  about  the 
prospect  of  the  deceased  being  released  from 
jail,  and  said  to  several  persons  wbo  woe 
witnesses,  that  "they  bad  better  keep  him  in 
jail;  that  there  would  be  something  doing 
if  he  got  out"  One  witness  suggested  to  tbe 
defendant  that  he  had  better  not  start  any 
trouble,  to  which  the  latter  replied,  **Tou 
wait  and  see,"  or  words  to  that  effect  Short- 
ly after  the  defendant  was  Informed  of  the 
release  of  the  deceased,  he  w^t  to  a  bard- 
ware  store  and  tbere  asked  for  bn<tehot 
shells  and  purchased  two,  which  were  all 
they  had  In  stock  of  that  kind.  He  also  pur- 
chased five  BB  shot  shells  for  a  12  gauge 
shotgun,  which  were  tak«i  ont  of  a  tnsib 
box.  Later  that  afternoon  the  defen^nt 
was  seen  with  a  Wlndiieeter  shotgun  walking 
west  from  Okmulgee  In  the  general  direction 
of  where  the  homicide  occurred.  On  his  way 
to  their  home,  the  deceased  was  overtaken 
by  Jeff  Hopkins  and  his  wife.  This  party  of 
three  were  seen  by  several  witnesses  going 
slowly  along  tbe  road  about  sundown;  the 
deceased  walking  by  the  side  of  the  bnggy. 
They  went  by  the  place  of  one  witness  D. 
Williams  Just  before  entering  the  road  which 
runs  through  tbe  woods  al6ng  by  what  is 
called  Checotah  Lake.  Soon  after  they  u- 
titred  this  road  by  the  lake  find  became  lost 
to  sight  among  the  trees,  this  witness  heard 
several  gunshots  In  rapid  succession,  then 
after  a  considerable  pause  two  more,  anoth- 
er pause,  and  one  last  shot  Hastening  to 
the  scene,  he  found  in  order  a  woman's  g^ove^ 
a  buggy  whip,  an  overcoat  and  further  up 
the  road  tbe  dead  body  of  Walter  Huff. 

Jeff  and  Lela  Hopkins  testified  that  tbe  de- 
fendant opened  fire  on  them  from  behind  a 
large  tree  a  short  distance  to  the  right  of  the 
road.  At  the  first  shot  the  deceased  said. 
"Hold  up  there,"  evidently  thinking  it  was 
accidental.  The  defendant  stepped  from  be- 
hind tbe  tree,  ejected  a  shell,  and  oontinned 
to  shoot.  The  second  shot  struck  Lela  Hop- 
kins In  the  head  and  she  t&l  out  of  the  bug- 
gy. The  third  or  fourth  shot  strnck  Jtf 
HoE^dns,  and  he  tumbled  out  and  crawled 
into  -the  brn^  3aie  deceased  ran  np  tlie 
road,  pnrsued  by  the  defendant,  who'passed 
the  boggy,  shooting  as  he  ifttnt  Tbe  defend- 
ant was  recognised  and  positively  Identlfled 
by  Jeff  and  Lda:  Hopktais;  they  having 
known  him  fbr  a  Imig  time.  The  body  ct  the 
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decMsed  was  riddlefl  wifh  BB  Aot  aodibnclE- 
■bot  Smral  empty  stuilfl  wwe  pUikeA  up  at 
tbe  foot  of  the  tfee  near  tba  road,  and  shot 
were  found  in  trees  across  tbe  road  from  this 
tree.  This  shot,  the  empty  shells,  the  defend- 
ant's gnn,  and  the  box  of  shells  from  vhidi 
be  bODKht  the  Hn  were  aU  In  ertdoice,  and 
the  Jury  had  fnll  oK>ortimlty  to  compare  all 
these  things  with  one  another,  and  with  the 
account  of  the  wounds  made  and  the  kind 
of  shot  found  In  the  wounds. 

Tbe  defense  was  an  allbL  Living  with  the 
defotdant  at  the  time  was  a  boy  by  the  name 
(tf  M.  (X  Portw.  IbB  deCndant  admits  that 
early  in  the  day  he  and  this  boy  went  west 
firom  Ihelr  hcnue  down  to  a  imaU  lake  to 
shoot  fish,  bnt  that  th^  returned  before  S 
o'dodc  tu'-the  afternoon.  The  deftiidant 
lived  at  the  time  on  land  owned  one-James 
Thomas.  The  defendant  bad  beoi  in  Okmul- 
gee on  the  day.  of  the  kllUng,  and  had  learn- 
ed that  the  deoeaaed  was  about  to  be  releaa- 
edfiromjall;  he  asked  James  Gliomas  to  And 
oat  for  sore  for  him  whether  Waltu  Huff 
got  out  of  JaU,  and  said  that  he  wonld  come 
to  his  house  and  inquire.  On  tbe  erening  of 
January  13th,  and  about  the  hour  of  6  or 
6:30  p.  m.,  the  defendant  and  the  boy  M.  G. 
Porter  appeared  at  the  James  O^omaa  home, 
and  the  dtf«idant  made  inquiry  In  r^ard. 
to  the  deceased  getting  out  of  JalL  Being  in- 
formed by  Thomaa  that  he  was  out  of  JaU, 
the  defendant  called  up  a  grocery  store  In 
(Ncmulgee,  run  by  a  negro,  and  tried  to  find 
out  who  it  was  that  went  on  the  bond  of  the 
deceased.  ~  There  is  some  conflict  in  the  tes- 
tlmtmy  as  to  the  time  the  defendant  and  the 
boy  reached  the  Thomas  piace,  which  Is 
about  four  miles  from  the  soene  of  tbe  crime. 

Sererftl  witnesses  for  the  defense  swore 
that  the  defendant  and  the  boy  were  at  their 
home  and  feeding  hogs  at  in^tically  the 
same  time  that  Walter  HnfE  was  killed. 
These  witnesses  are  all  negroes.  Just  a  little 
to  the  southwest  of  where  the  defendant 
llTod  at  the  time^  a  white  pian  by  the  name 
of  €X  R.  Long  lived.  .  A  person  standing  at 
the  home  of  this  man  Long  could  plainly  see 
the  house  and  the  bam  where  the  defendant 
UTCd. 

The  petition  in  this  case  covers  27  pages 
and  contains  80  assignments  of  error,  only  a 
few  of  which  we  deem  necessary  to  speclflcal- 
ly  consider. 

[1]  The  first  alleged  error  is  that  the  trial 
court  abused  Its  discretion  In  denying  tbe 
application  for  a  continuance.  In  the  affi- 
davit for  continuance  the  defendant  stated 
that  0.  B.  Long,  who  resided  at  Bolfe,  Mo., 
la  a  material  witness,  and,  if  present,  wonld 
testify  that  on  tbe  day  of  the  killing  the  de- 
fendant was  at  his  own  home  at  the  time 
the  killing  Is  allied  to  have  taken  place; 
that  he  has  only  been  recently  released  from 
jail;  that  he  has  used  every  poseible  effort 
to  locate  said  witness  and  he  has  only  been 
able  to  locate  said  wlineas  in  the  paat  fow 
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days;  that  Immediately  he  caused  his  attor- 
ney to  see  said  witness  and  he  (the  said  O. 
R.  Long)  has  promised  to  he  present  at  the 
next  term  of  this  court  and  testify ;  and  that 
he  believes  that  the  testimony  so  to  be  given 
to  be  true.  Bvldently  the  trial  court  was 
satisfied  tliat  due  dil^ence  was  no(  shown, 
and  the  absent  iritness*  promlae  to  be  pres- 
ent at  the  iwxt  term  of  court  was  simply  a 
subterfuge  to  secure  a  conttnnance.  If  the 
defendant  had  eocerdfled  due  diligence  he 
could  have  procured  the  d^oaltloD  of  ttiB 
nonresident  witness  under  tbe  provisions  of 
article  17.  Prooednre  CrlmlnaL  The  ajwUca- 
tlon  lacks  tbe  evidence  of  good  faith,  aa  well 
aa  that  of  dne  dlUgnuie. 

[t,  S]  Second.  That  the  Court  erred  In  sus- 
talnlng  a  challenge  for  cause  by  tbe  state  to 
a  Juror,, lAo  on  hla  voir  dire  stated  that  he 
had  consdoitions  seruplea  against  Uw  infllc- 
tUn  of  the  death  poialty,  and  that  he  could 
not  ccmsclentlously  agree  to  a  wdlct  which 
should  fix  that  punishment 

tt  is  Insisted  that  secthm  2275  of  Gomp^ 
Laws  1909,  providing:  "Evwy  person  con- 
victed of  murder  shall  aafler  death,  or  Im- 
prlsonmoit  at  hard  labor  in  tbe  state  peni- 
tentiary for  lU^  at  the  discretion  of  the 
Jury.  Upon  trial  of  an  indlctm^t  for  mur« 
der,  the  Jury^-  If  they  find  the  defendant 
guilty,  must  designate  in  their  verdict  wheth- 
er he  shall  be  punished  by  death  or  impris- 
onment for  life  at  hard  labor,  and  the  judg- 
ment of  the  court  shall  be  in  accordance 
therewith.  But  upon  a  plea  of  guilty  tbe 
court  shall  determine  the  same"— has  been 
repealed  by  Implication  by  the  enactment  of 
section  2028  providing:  "In  all  cases  at  a 
verdict  of  conviction  for  any  offense  against 
any  of  the  laws  of  the  state  of  Oklahoma,  the 
jury  may,  and  shall  upon  the  request  of  the 
defendant  assess  and  declare  the  punishment 
in  th^  verdict  and  the  court  shall  render 
a  judgment  according  to  such  verdict,  except 
aa  ber^nafter  provided" — and  that,  unless 
there  ia  a  special  request  by  the  defendant 
in  a  murder  case  that  the  jury  do  fix  the 
punishment  it  Is  pennlsslble  for  the  jury,  if 
they  find  the  d^ndant  guilty  of  murder, 
to  leave  tbe  punishment  to  be  fixed  by  the 
court  And  therefore  the  defendant  was  de- 
nied the  right  of  having  a  jury  selected  in 
conformity  with  the  law.  The  jury  selected 
imposed  the  lighter  punlahment,  and  for  this 
reason  the  ruling  of  the  court  Is  not  open  to 
review.  However,  as  Uiere  seems  to  be  some 
misapprehension  of  the  respective  sections 
prevalent,  we  will  briefly  state  our  vlewa  im 
the  question. 

Section  2275  authorises  tbe  penal^  of 
death  at  the  discretion  of  the  jury,  and.  If 
they  find  the  defendant  guilty  of  murder, 
they  must  designate  in  their  verdict  wheth- 
er he  shall  be  punished  by  death  or  impris- 
onment for  life  at  hard  labor;  and,  when  a 
plea  of  not  guilty  is  entered  to  an  Indictment 
or  lnft>rmatlon  charging  nwrder,  the  ex- 
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treme  penalty  can  be  adjudged  only  npon  the 
verdict  of  a  Jury  fixing  the  punishment  by 
death.  In  such  cases  the  general  provisions 
of  section  2028  and  section  2029  of  the  Penal 
Code  have  no  application,  only  "upon  a  plea 
of  guilty  the  court  shall  determine  the  sam&" 
Opinion  of  the  Jadsea.  6  OkL  Or.  18^  115  Fac 
1028. 

Subdivision  8  of  section  6S12.  Comp.  Laws 
1909,  provides  that:  "(8)  If  the  offense  charg- 
ed be  punishable  with  death,  the  enter- 
taining of  such  conscientious  opinions  as 
wonid  preclude  his  finding  the  defendant 
guilty  off  In  which  case  he  shall  neither  be 
permitted  nor  compelled  to  serve  as  a  Juror." 
Under  the  law  the  challenge  to  the  Juror  was 
Iffoperly  sustained. 
'  Numerous  exceptions  were  taken  to  the 
rulings  of  the  court  on  the  rejection  and  ad- 
mission of  testimony.  Among  these  may  be 
noticed  the  following :  On  the  cross-examina- 
tion of  the  state's  witness  JefT  Hopkins  the 
court  snstalned  objections  to  various  ques- 
tlons  as  to  whether  be  <the  said  Hopkins) 
had  in  taet  tuiA  himself  out  to  be  a  hoodoo 
doctor,  and.  In  enludlng  the  testimony  of 
Mrs.  Lou  All^  and  Ed  Lov^  offered  by  the 
defendant  to  prove  that  the  witness  Jeff 
Hopkins  had  been  holding  himself  out  as  a 
boodoo  doctor.  We  think  this  evidence  was 
properly  ^eluded.  The  witness  Hopkins' 
identiflcatlon  of  the  d^toidant  was  only  re- 
motely  af^ted  one  way  or  another.  If  at 
all,  by  evidence  tbat  he  h^  blms^  out  to 
be  a  boodoo  doctor,  whatever  that  Is.  But 
we  suppose  they  had  in  mind  the  practice 
ct  the  art  ot  Toodooiran.  Tbne  was  tbore- 
fon  no  lo^cal  relevant  in  the  evidence 
offored ;  and,  bad  It  bera  admitted,  the  conrt 
would  have  been  led  into  the  trial  of  other 
Issues  not  germane  to  the  principal  one,  such 
as  what  the  beUeft  of  a  witness  are,  and 
wbetlier  or  not  they  are  so  unreasonable  In 
tbemsdres  as  to  show  general  lack  of  men- 
tal  balance,  and  a  host  of  collateral  mattars 
tbat  would  not  tend  to  show  whether  or  not 
witness  saw  and  recognized  the  defendant  at 
the  time  of  the  tragedy. 

[4]  It  also  appears  from  the  examination 
of  this  witness  that  he  said  he  was  not  a 
hoodoo  doctoi^  and  did  not  pretend  to  be 
at  any  time.  As  to  what  is  the  proper  prac- 
tice on  cross-examination  of  witnesses  the 
general  rale  is  that  the  i>arty  cross-examin- 
ing should  be  confined  to  the  matters  con- 
cerning which  the  witness  has  been  examined 
In  chief;  but  this  rule  should  be  liberally 
construed  so  as  to  permit  any  question  to  be 
asked  on  cross-examination  which  reasonably 
tends  to  explain,  contradict,  or  discredit  any 
testimony  given  by  the -witness  In  chief,  or 
to  test  his  accuracy,  memory,  veracity,  char- 
acter, or  credibility.  This  must  necessarily 
include  impeaching  questions,  although  they 
may  relate  to  matters  Independent  of  the 
questions  testified  to  In  chief. 

[S]  When  the  cross-examination  Is  directed 


to  matters  not  inquired  about  In  the  princi- 
pal examination,  its  course  and  extent  are 
very  largely  subject  to  the  control  of  the 
court  in  the  exercise  of  a  sound  discretion; 
and,  unless  it  affirmatively  appears  that  this 
discretion  was  abused,  the  rulings  of  the 
trial  court  will  not  be  reviewed  on  appeal 
Harrold  v.  Territory,  18  Okl.  395,  89  Pac. 
202,  10  L.  B.  A.  (N.  S.)  601,  11  Ann.  Cas. 
818;  Sogers  r.  State,  8  OkL  Gr.  228,  127 
Pac.  366. 

[I]  The  record  discloses  that,  to  establish 
an  alibi,  the  defendant  and  several  witness- 
es testified  that  on  the  evening  of  the  trag- 
edy the  defendant  came  to  the  house  of 
James  Thomas,  a  distance  of  three  or  four 
miles  from  the  scene  of  the  crime,  and  while 
there  engaged  In  telephone  conversatltHis 
with  Isaac  Lewis  and  Berry  Hous^  who  were 
at  a  grocery  store  in  Okmulgee,  and  the  de- 
fendant offered  to  prove  by  himself  and  vari- 
ous other  witnesses  the  telephone  conrtfsa- 
tlons  which  he  then  had  were  laqnirles  with 
reference  to  v^ether  or  not  the  deceased, 
Walter  Huff,  who  had  been  confined  In  the 
county  Jail  npon  a  charge  of  assault  with  in- 
tent to  kill  upon  the  person  of  tbe  defmd- 
aut,  bad  been,  released  from  custody  that 
day.  BKcepdons  were  taken  to  the  refusal 
.of  the  court  to  permit  these  conversatlcniB  to 
be  recdved  In  evidence,  tt  Is  insisted  tiiat 
whatever  is  said  during  the  period  of  the 
alibi  Is  a  part  of  the  res  gestnu 

As  we  view  tbe  record,  this  was  an  at- 
tempt to  Introduce  mere  seU-serving  dedara- 
tions  made  to  third  parties  by  the  d^endant 
at  a  place  distant  from  wba»  tbe  killing  oc- 
curred, and  not  shown  to  be  under  the  stress 
of  emotion  or  uncontrollable  Impnlse.  Nona 
of  tbe  essentials  of  mattw  omstituting  a 
part  of  the  res  gesta  are  shown.  While  tbe 
defendant  may  prove  he  conversed  wUh  per- 
sons who  were  at  tbe  place  he  dalms  to  bave 
been,  he  cannot  Introduce  telephone  conver- 
sations then  had,  wbicb  on  bis  part  appear 
to  be  nothing  more  than  mere  self-BmIng 
declarations.  The  objections  wwe  tbraefore 
IMToperly  sustained. 

After  a  careful  examination  of  the  excep- 
tions taken  to  the  rulings  of  the  court,  on 
the  rejection  and  admls^on  of  testimony,  and 
of  tbe  various  questions  raised  thereby,  we 
are  satisfied  that,  within  well-settled  rules 
sustained  and  upheld  by  the  decisions  of  this 
court,  no  error  was  committed  by  tbe  court 
in  any  of  Its  rulings. 

Several  assignments  are  to  the  effect  that 
the  court  erred  In  permitting  the  county  at- 
torney to  make  misstatements  of  the  evi- 
dence, and  statements  not  warranted. by  the 
evidence,  prejudicial  to  the  defendant  in  his 
closing  argument  of  the  case  to  the  Jury. 
And  the  record  contains  several  excerpta 
from  the  argument;  the  two  most  severely 
criticised  are  as  follows:  "There  is  no  ques- 
tion In  tbe  world  but  that  the  man  who 
bought  those  shells  over  there  at  Parklnstn 
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ft  Trent's  store,  wrapped  np  In  tbe  paper  as 
ther  wera  wUcb  was  found  oat  there^  was 
the  man  who  shot  and  killed  Walter  Hnff." 
And:  "I  say  Out  I  hare  a  right  to  say  that 
on  that  day  as  tills  man  and  wife,  while 
riding  along  the  road,  this  defoidant,  an 
assassin,  stepped  from  behind  a  tree  and  be- 
gan shooting  at  them  and  that  be  idiot  Wal- 
ter Hnfl."  To  wUdi  language  Qie  defend- 
ant duly  exacted  and  reqnested  the  court 
tu  Instruct  the  Jury  to  dlsr^rd  such  state- 
moats,  which  request  tbe  court  refused. 

The  record  shows  that  oonnsd  for  the  de- 
fendant ateo  gare  his  own  rerslon  of  what 
the  testimony  was,  and  in  each  Instance  the 
diflWence  was  sliDply  what  the  testimony 
was.  The  court  spedflcally  instructed  the 
Jury  as  fallows;  "The  Jury  are  the  Judges 
of  the  testimony  in  this  case.  They  remem- 
ber the  testimony.  They  will  disr^rd 
everything  but  the  testimony  given."  And 
the  county  attorney  said  to  the  jury:  "Eai^ 
of  you  men  have  heard  the  evidence  You 
remember  whether  or  not  any  such  evidence 
was  given.  Yon  are  to  be  governed  by  it; 
and  not  by  what  I  say."  In  tbe  face  of  these ' 
statements  to  the  Jury,  both  by  the  court  and 
the  county  attorney,  taken  in  connection 
with  tbe  lDtermi>tlve  denials  and  interjec- 
tions of  connsel  for  the  defendant,  we  do  not 
tblnk  the  Jury  conld  have  been  misled  as  to 
the  facta  in  evidence^  In  fact,  we  doobt  that 
the  county  attorney  went  beyond  the  limits 
of  legitimate  argument  In  the  atatementa 
criticised. 

In  one  of  its  Instructlona  the  court  told 
the  Jury  that  they  might  disregard  the  whole 
of  the  evidence  of  a  witness  who  tliey  be- 
lieved has  willfully  sworn  falsely  to  any 
material  fact  in  the  case.  It  Is  Insisted  that 
the  giving  of  this  InBtnictlon  constituted  re- 
versible error.  In  Manning  v.  State,. 7  Okl. 
Cr.  367,  123  Pac.  1029,  thU  court  has  limited 
to  proper  cases  the  doctrine  stated  in  the 
early  case  of  Henry  v.  State,  6  Okl.  Cr.  430, 
110  Paa  278.  The  InabUlty  of  the  defend- 
ant's learned  counsel  to  point  out  specifically 
any  state  of  facts  In  this  case  that  tend 
to  show  that  the  defendant  was  prejudiced 
thereby  is  sufficient' to  confirm  our  conclusion 
that  the  giving  of  this  instruction  does  not 
necessarily  constitute  reversible  error.  This 
was  the  only  instruction  given  that  Is  criti- 
cised in  the  brief.  Error  la  assigned  upon 
the  refusal  of  the  court  to  give  certain  in- 
structlona  requested,  but  this  assignment  is 
not  supported  by  citation  of  authority ;  and, 
under  the  rulings  of  this  court  that  where 
the  instructions  given,  considered  as  a  whole, 
fully  and  fairly  state  the  law  of  the  case, 
such  alleged  errors,  unsupported  by  citation 
of  authority,  will  not  be  considered. 

[7, 1]  On  page  634  the  record  recites  that, 
over  tbe  objection  of  the  defendant,  the  court 
permitted  the  Jury  to  take  with  them  to  the 
Jury  room  tbe  shotgun,  the  shells,  and  the 
shot  which  had  been  ottered  In  evidence. 
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This  action  of  the  court,  the  final  matter  of 
alleged  error,  presents  the  most  serious  ques- 
ticm  In  the  case.  The  defoidant's  counsel 
contends  that  this  error  alone  entitles  the' 
defendant  to  a  reversal  of  the  case,  and  In 
sni^rt  of  his  contention  confidently  cites 
the  case  of  Hanslng  v.  Territory,  4  Okl.  448, 
40  Pac.  509.  The  statute  (section  6864,  Pro. 
Grim.)  provides:  "On  retiring  for  dellbera< 
tion  the  Jury  may  take  with  them  the  written 
instructions  given  by  the  court;  the  forms 
of  Terdlct  approved  by  the  court,  and  all 
papeiB  vbicti  have  been  received  as  evidence 
In  the  cas^  or  copies  of  such  parts  of  public 
records  or  private  documents  as  ought  not, 
In  the  opinion  of  the  court,  to  be  taken  from 
the  person  having  them  In  possession."  In 
the  Hanslng  Case  this  section  Is  construed; 
and  it  la  held  that,  this  b^g  the  only  8tat> 
utory  provision  upon  this  subject,  it  was  a- 
ror  to  permit  tbe  Jury  to  take  with  them 
to  their  room  the  firearms  used  by  the  two 
defendants  and  the  hat  worn  by  the  deceased 
at  the  time  of  the  affray.  Mr.  Justice  Scott, 
dellveilng  the  opinion  of  the  court,  said: 
"It  appears  that  In  this  case  the  evidence 
Is  very  confilctlng.  •  •  •  It  appeara  by 
the  testimony  of  two  of  the  Jurors  that  the 
Jury,  after  retiring.  In  the  defendant's  ab- 
sence, made  a  number  of  experiments  with 
the  gun  and  hat,  for  the  purpose  of  testing 
the  accuracy  of  the  testimony  of  tbe  different 
witnesses  on  that  point,  showing  that  the 
Jury  received  light  to  enable  them  to  reach 
a  conclusion  from  a  foreign  and  forbidden 
source."  In  the  case  of  State  v,  Crea,  10 
Idaho,  88,  76  Pat  1013,  the  Hanslng  Case 
is  quoted  with  ai^roval.  In  the  case  of  Km- 
non  V.  Territory,  6  Okl.  685,  60  Pac.  172, 
the  doctrine  of  the  HaoMng  Case  is  some- 
what modified.  In  Saunders  v.  State,  4 
OkL  Or.  264,  111  Pac.  965,  Ann.  Cas.  1912B, 
766,  it  was  held  proper  for  the  Jury  to  take, 
on  retirement,  the  coat  worn  by  deceased 
when  be  was  shot,  which  was  introduced  In 
evidence;  counsel  for  the  defendant  stating 
that  he  bad  no  objection  thereto. 

We  think  that  articles  which  have  been 
received  In  evidence  are  not  "papera"  In 
the  sense  of  the  statute;  and  tbe  practice 
of  permitting  the  Jury  to  take  to  tbe  Jury 
room  such  articles  or  exhibits,  unless  tbe 
defendant  consents,  is  of  doubtful  propriety. 
However,  where  It  does  not  appear  that  they 
were  used  or  handled  by  the  Jurors  In  a 
manner  not  consistent  with  the  evld^ce,  it 
does  not  constitute  error. 

The  Supreme  Court  of  Waahlngton,  In 
passing  upon  this  point  under  a  statute  sim- 
ilar to  ours  In  the  case  of  State  t.  Webster, 
21  Wash.  63,  57  Pac  361,  says:  "The  ob- 
jection of  counsel  is  met  by  Uie  very  well- 
considered  case  of  Doctor  Jack  v.  Territory, 
2  Wash.  T.  101,  3  Pac.  832,  In  which  the 
above  section,  which  has  been  the  existing 
law  of  the  state  and  territory  for  many 
years,  is  construed.  There  it  was  held  that 
exhibits  properly  introduced  iibevid«ice,  and 
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explanatory  of  the  evidence  of  witness,  might 
be  taken  to  the  Jury  room  (In  Uiat  case, 
which  was  a  conviction  for  murder  In  the 
first  degree,  a  hat  and  coat,  which  were  ex- 
hibits In  the  case,  were  taken  to  the  jnry 
room);  and  such  has  been  the  practice  and 
the  accepted  conBtnictlou  of  this  section  since 
thMi." 

In  Spacer  v.  State.  84  Tex.  Cr,  R.  238,  30 
S.  W.  46,  82  a  W.  690,  where  on  a  trial  for 
murder,  after  the  jnry  had  retired  to  consider 
of  their  verdict,  the  clothing  of  deceased, 
which  had  been  put  In  evidence,  was,  on 
application  of  the  Jury,  antborlsed  by  the 
coart  to  be  sent  to  them  In  the  absence  of 
and  wtthont  the  knowledge  of  defendant  and 
his  connseL  The  Court  of  Criminal  Appeals 
held  that  this  was  not  error.  In  Chalk  t. 
State,  36  Tex.  Cr.  B.  116,  32  S.  W.  634,  the 
same  court  held  that:  "It  Is  not  error  to 
anthorice  the  carrying  of  deceased's  coat, 
which  had  been  used  In  evidence.  Into  the 
jury  room."  Xn  Ferguson  v.  State,  61  Tex. 
Cr.  R.  162,  136  S.  W.  466,  the  same  court 
reaffirmed  this  doctrine. 

The  Suiweme  Court  of  Arkansas  has  held, 
that  It  was  within  the  discretion  of  the  court 
to  permit  the  Jnry  to  take  a  forged  time 
check  to  their  Jury  room  for  further  Inspec- 
tion during  th^r  deliberations.  Harshaw  t. 
State,  94  Ark.  343,  127  8.  W.  745. 

The  Suineme  Court  of  Iowa,  In  a  homicide 
case,  held  that,  where  decedent's  skull  was  ad- 
mitted in  evidoice,  the  jury  were  properly 
permitted  to  take  It  to  the  Jury  room.  State 
V.  Tealei  136  N.  W.  408. 

The  Supreme  Court  of  Illtnols,  In  If  cCt^  T. 
People,  176  lU.  224,  51  N.  B.  777,  held  it  was 
proper  for  the  Jury  to  take  on  retiremrait  the 
bullet  removed  from  the  body  of  the  de- 
ceased, and  the  revolver  belonging  to  the  ac- 
cused, where  both  had  been  admitted  In  evi- 
dence. And  in  the  case  of  People  v.  Morris, 
254  111.  559,  98  N.  E.  975,  the  same  court  held 
that  It  Is  proper,  in  a  prosecution  for  homi- 
cide to  send  to  the  jury  room  objects  which 
have  been  Introduced  In  evld^ice,  which  are 
or  may  be  of  assistance  to  the  Jnry  in  il- 
lustrating or  elucidating  some  controverted 
question  involved  in  the  evidence,  and  that 
this  Is  a  matter  wholly  within  the  sound 
discretion  of  the  court,  the  exercise  of  which 
will  not  be  interfered  with  without  an  affirm- 
ative showing  that  the  discretion  was  abnsed. 
Bee,  also,  State  t.  Stebbins,  29  Conn.  463, 
79  Am.  Dec.  223;  State  v.  McCafferty,  63 
Me.  223;  PoweU  v.  State,  61  Miss.  319;  Tay- 
lor V.  Commonwealth.  90  Va.  109,  17  S.  E. 
812. 

[t]  Section  6896,  Comp.  Laws  1909,  inro- 
vldes:  "A  court  in  which  a  trial  has  been 
bad  upon  an  Issue  of  fact  has  power  to  grant 
a  new  trial  when  a  verdict  has  been  render- 
ed against  a  defendant  by  which  his  snb- 


stantlal  ri^ts  have  been  prejudiced,  upon 
his  application  in  the  following  cases  only: 
*  •  •  Second.  When  the  jnry  has  recriv- 
ed  any  evidence  ont  of  court,  other  dian 
that  resulting  from  a  Tiew  of  the  pronises. 
ThlrH.  When  the  jury  •  •  •  has  been 
guilty  of  any  misconduct  by  which  a  flair 
and  due  consideration  of  the  case  has  been 
prevented." 

In  the  case  at  bar  It  cannot  be  said  that 
the  jury  received  evidence  out  of  court 
These  articles  had  been  jnwperly  identifled 
and  recdved  as  evidmce  In  the  case.  Nor 
can  It  be  said  that  the  jury  was  guilty  of 
misconduct,  such  as  prevented  a  fair  and 
due  consideration  of  the  case,  for  them  to 
take  with  th«n  these  articles.  No  Injury  Is 
pointed  out,  and  no  prejudice  to  the  sub- 
stantial rlj^ts  of  the  def«idant  atvears; 
and  we  are  of  opinion  that  In  the  case  at 
bar  there  was  no  error  In  that  regard.  In 
BO  far  as  the  case  of  Hanstng  t.  ITtfrttory, 
snpra,  conflicts  with  this  <9lnioii.  It  Is  onr^ 
ruled. 

The  Importance  of  the  question  In  oar 
practice  most  justify  the  attention  here  giv- 
en to  it;  and  we  feel  constrained  to  ainncl* 
ate,  as  a  general  rule,  that,  where  tlie  jury 
in  open  court  request  permisdon  to  take  with 
them  to  the  jury  totm,  to  Inqieet  during 
their  deliberations,  axttdes  introduced.  In 
evidence,  ttie  granting  or  refosal  of  the  re- 
quest is  within  the  discretion  of  tb»  trial 
court,  but,  It  ttas  defendant  consents,  tin  vs- 
quest  should  be  granted.  The  practice  tt 
best  Is  not  a  safe  one,  as  cases  might  arise 
when  th»  jnry  during  its  deUbentkns  might 
use,  or  attempt  espaiments  In  a  manner  not 
consistent  wlUi  tbe  srldeooe;  and.  It  Is 
strong  urged  upon  trial  courts  to  vnid 
posdble  pr^udldal  wtw  by  lefoslng  sack 
requests,  except  in  cases  whtm  the  trial 
court  is  convinced  that  an  inspectlcm  of  swA 
articles  may  be  of  assistance  to  the  Jury  In 
considering  some  controvMted  question  In- 
volved In  the  eviduoew 

While  we  agree  that  some  Irregularities 
Intervened  during  the  iffogress  of  tbe  trial 
of  this  case,  as  hnMn  indicated,  we  regud 
these  in^uiaritles  as  not  having  pnbuJblj 
had  any  perceptible  effect  i^n  tbe  result  of 
the  trial,  and  our  oonelusI<m  is  that  no  error 
has  been  committed  to  the  prejudice  of  the 
defendant  In  our  ofdnion,  the  evidence  in 
the  case  shows,  beyond  any  character  at 
doubt,  that  this  defendant  committed  a  cold- 
blooded assassination  by  lying  in  wait  by 
the  wayside  and  shooting  a  dsfensdess  ndgh- 
bor. 

The  Judgmoit  of  oonrlction  la'  afflrmeO. 

ARMSTRONG,  P.  3^  and  rOBMAN.  J., 

concur. 
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8TATB  T.  ZANGEB. 
(Orlmlnal  Ckrart  of  Appeals  of  OklahonuL  April 
S.  IdlS.) 

rfiyOattw  by  »«  0«urt.) 

ImonoATiHO  lijQnoM  (|  215*)  —  Iimsiu- 
non— lu^AL  Sale. 

An  information,  althoasfa  awkwardly 
drawn,  and  containing  sereral  allegations  which 
ar«  objectionable,  and  tlie  intent  of  which  ap- 
parently Indicatea  that  it  waa  the  pnipow  of 
the  pleader  to  charge  two  distinct  offenses,  but 
which,  because  of  the  language  used,  only  cbarg- 
«■  one  oftense,  to  wit,  the  nnlawfal  sale  of  beer, 
■tatea  fiuta  raAdant  to  eoaatitate  an  oOenas 
acabist  the  laws  of  tida  state,  and  la  not  de- 
murrable. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
U^uors.  Cent  Die.  H  208-260;  Dec.  Dig.  | 

Appeal  from  Gk«l  Oounty  Court;  R  H. 
WellB,  Judge. 

Information  againat  Adam  Zanger  for  rlo- 
latlng  the  problhltory  law.  From  a  judgment 
vnstalslDg  a  demurrer  thereto,  the  State  ap* 
peals.  ReTereed. 

Jaa.  B.  Wood.  Oonntar  Att7*i  ot  Coalgate^ 
for  the  State.  FooslKe  &  Bmiwni,  of  Ooal- 
gate,  for  def aidant  In  error. 

ARMSTRONG,  P.  J.  TUa  appeal  to  by  the 
atate  of  Oklahoma  npon  a  ^nartloii  nwrred 
by  the  cotin^  attorney. 

It  appears  that  an  Information  was  filed 
In  the  ooonty  court  Coal  oonn^  purport- 
ing to  dwrge  the  defendant  In  error  with 
Tlolating  tbe  prohibitory  law,  the  charging 
part  of  said  information  bedng  aa  follows: 
"Said  Adam  Zanger  did  then  and  there  wlll- 
fnlly  and  onlawfolly  sell  and  famish  to 
one  Jeeae  Combe  certain  malt  Itquors.  to 
wit,  beer,  and  a  certain  Imitation  of,  and  a 
substitute  for,  malt  liquors,  to  wit,  an  Imita- 
tion oA  and  a  qnbetitnte  for.  beer."  A  de- 
murrer was  filed  to  thi^  information  on  t>e- 
balf  (tf  tbe  defendant  in  error,  and  was  sus- 
tained by  the  trial  court  on  the  following 
grounds:  "That  said  M^formation  does  not 
atate  facta  snffldoit  to  constitute  a  crime 
against  tbe  laws  of  tbe  state  of  Oklahoma," 
and  "that  the  Information  is  dui^citous 
cSiaiglng  more  than  one  offense  against  tbe 
defendant"  The  court  erred  in  sustaining 
tbe  donnrter  to  tbe  information,  because 
It  does  state  facts  saffidttit  to  allege  the  of- 
fense of  selling  beer.  Under  a  former  hold- 
ing of  this  court,  it  does  not  state  facts  stif- 
fldent  to  constitute  a  "furnishing"  within  the 
meaning  of  the  prohibitory  law.  Scott  t. 
Bute,  6  Okl.  Cr.  492,  119  Paa  102S.  Tbe  al- 
legation relatlTe  to  furulsblng  la  surplusage. 

Tbe  latter  clause  In  the  charging  part  of 
tbe  information  does  not  state  facts  sufficient 
to  constltnte  tbe  sale  of  an  Imitation  or  sub- 
stitute for  beer  under  tbe  holding  of  this 
court  In  the  case  of  Bz  parte  Hnnntcntt^  7 
OkL  cr.  213.  12S  Pac  179,  and  for  that  rea- 
son It  la  not  diqAldtons ;  that  portion  of 
the  Information  being  also  snririasage.  We 


do  not  want  to  be  understood  as  approTlng 
this  Information  as  a  model  form  of  plead- 
ing, but  it  is  soffldoit  to  charge  and  does 
charge  the  lUega)  sal*  of  Intoxleatliiff  Uqoor, 
to  wit,  beer. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded for  a  trlaL  And  It  la  ao  ordered. 

DOYLE  and  ITUItBfAN,  JJ„  eoncnc 


(9  OU.  Or.  JM) 
UPDIKB  V.  6TATBL 

(OUndnal  Court  of  Appeals  of  Oklaboma. 

April  6,  1013.) 

fBvlMut  by  tiks  OuurL) 

L  HoMiciDi  ({  209*)— Dnm  DsoxAKsxioira 

— AnifisaiBiLiTT. 

(a)  Where  a  dying  declaration  has  been  re- 
duced to  writing,  and  has  been  read  over  to 
and  approTeO  and  signed  by  the  deceased,  the 
fact  that  it  may  not  be  in  the  exact  language 
need  by  tbe  deceased  will  not  reader  it  inad- 
missible; provided,  the  language  need  is  sub- 
stantially tbe  same  as  that  used  by  Oie  de- 
ceased. 

(b)  For  a  written  statement  which  was  prop- 
erly admitted  in  evidence  as  a  dying  declara- 
tion, see  opinion. 

I  Ed.  Note.— For  other  cases,  see  HeBddde, 
Cent  Dig.  I  441:  Dee.  Dig.  f  209.*] 

2.  HOHICXDI  <t  309*)— InSTHUOnONS— Dbqvbi 

Where  an  appellant  has  been  conricted  of 
murder,  the  judgment  should  not  be  reversed 
because  of  the  failure  of  tbe  trial  court  to  in- 
struct on  manslangbter  ia  the  second  degree, 
when  it  appears  from  the  testimony  that  the 
issue  of  .manslaughter  in  tbe  second  degree  was 
not  raised  by  the  evidence. 

[Ed.  Note.— For  other  case%_see  Homicide, 
Cent  Dig.  |{  M9,  660,  Dee.  Dig.  i 

309.*J 

3.  CannivAii  Ic&w  <i  822*)— Hohicidb  (B  39, 
81l300*)— iKBTBUonoNs— OoHSiatwnoii  AH 

A  WhoLS— MAHSUUGHTBB—AxaD  OA  VOIr 
UKTUY  IHTOXIOATION. 

(a)  Instructions  must  be  eonridered  as  a 
wboie  and  all  ot  their  several  parts  must  be 
construed  together  and  In  connection  with  each 
other. 

{b)  For  correct  instructions  upon  the  subject 
of  manalaughter  in  the  firat  degree  given  in  a 
eaae  where  the  appeUant  was  eanvietM  of  mur- 
der, see  opinion. 

(c)  Anger  or  voluntary  Intozfcation  when  not 
of  such  a  character  as  to  render  the  mind  in- 
capable of  forming  a  premeditated  design  to  ef- 
fect the  death  of  tbe  deceased  or  of  some  other 
peraon  will  not  reduce  an  unlawful  homicide 
from  murder  to  manslaughter. 

[Ed.  Note.— For  otber  eases,  see  Criminal 
Law,  Cent  Dig.  ||  1990,  1991,  1994,  1906. 
3168;  Dec.  Dig.  I  822;*  Homicide,  Cent  Dig. 

%%^(»*i 

Appeal  from  District  Ooort;  Oklaboma 
County;  George  W.  Olark*  Judge. 

B.  H.  tTpdlke  WM  convicted  of  mnrdtf , 
and  bis  pnnlshmuit  assessed  at  Imiwiaoament 
In  tbe  peniteittlary  fm  llfB»  and  ha  aroeslSL 
Afflmed. 


•For  ether  easSB  see  same  teplB  sbAbmiIob  NUHBBIB  la  Deo.  Dtg.  AAm.  Diit  Xay-Htt,  Series  *  Bep'r  Indeus 
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Homan  Pruiett  and  Elstler,  McAdams  & 
Haekell,  all  of  Oklahoma  City,  for  appelant 
Smith  C  Matson,  Aaat  Atty.  Gen.,  for  the 
State. 

FURMAN,  J.  Three  questions  are  present- 
ed in  the  brief  of  counsel  for  appellant: 
First,  that  the  court  erred  In  receiving  as 
d^lng  declarations  a  written  statement  pnr- 
iwrtlng  to  have  been  made  by  the  deceased; 
second,  that  the  court  erred  In  Instructing 
the  Jury  that  they  could  not  convict  the  ap- 
pellant of  manslaughter  In  the  second  degree ; 
third,  that  the  court  erred  Id  the  Instroc- 
tloDs  tfven  to  the  Jury  with  retofence  to 
manslaughter  in  the  first  degree. 

[1]  First  When  the  purported  dying  state- 
ment was  offered  In  erldeoce^  counsel  for 
appellant  objected  to  the  same  as  beHng  tn- 
competoit,  IrreleTant,  and  Immaterial,  and 
not  being  a  statement  made  by  the  deceased. 
lIUs  ohJectloiD  was  OTerruled  by  the  court, 
to  which  appellant  excepted.  The  record 
then  proceeds  as  follows: 

"Wherei^xin,  the  statement  was  read  to 
the  Jury,  which  is  in  words  and  flgnres  as 
follows,  to  wit :  %  P.  D.  Anderson,  of  Okla- 
homa City,  Oklahoma,  he&ng  mortally  wound- 
ed, and  realising  and  holering  that  I  will 
not  Uve,  and  having  given  up  all  hope  of  life 
and  Kcavety,  make  the  following  statement 
as  my  dying  de<daratl(m:  I  live  at  111^ — * 

"By  Mr.  Pruiett:  I  now  object,  and  ask 
that  that  portion  of  the  statement  'make  this 
xay  dying  declaraUm*  be  strlckM,  tot  the 
reason  that  it  is  not  the  language  of  the  de- 
ceased, wholly  Incompetent,  Inelevant,  and 
Immaterial  and  prejudicial  to  the  rights  of 
the  defendant 

"By  the  Court:  Overruled. 

"By  Mr.  Pruiett:   Note  our  exception. 

"(Statement  continued:)  'West  Reno,  in 
Oklahoma  City,  Oklahoma.  My  wife  lives  at 
nil  West  Reno.  "Updike's  wife  Is  my  wife's 
sister.  We  are  brothers-in-law.  Updike  was 
on  a<  big  drunk.  I  Just  walked  down  there 
for  a  few  minutes.  Updike  and  his  wife 
were  having  a  quarrel.  He  shot  the  other 
man,  and  then  he  shot  me.  The  other  man 
rooms  there  with  him.  Updike  and  his  wife 
had  some  trouble.  He  said,  "Nolle,  I  am 
going  to  kill  you."  He  weut  to  another  room, 
and  came  back  with  a  gun,  and  kicked  a 
window  out  to  get  Into  the  room.  His  wife 
left  when  he  kicked  the  window  In.  He  then 
shot  the  other  man  who  was  there,  and  then 
before  I  could  get  out  he  shot  me.  Jan.  15, 
1911.    [Signed]    P.  D.  Anderson."* 

In  support  of  this  objection,  counsel  for 
appellant  In  their  brief  say :  "The  evidence 
of  Mr.  Zwlck  and  Dr.  Riley  clearly  shows 
that  the  following  part  of  the  statement  was 
not  the  statement  of  the  deceased,  but  that 
of  Hr.  Zwlck,  assistant  county  attorney: 
■I,  P.  D.  Anderson,  of  Oklahoma  City,  Okla- 
homa, being  mortally  wounded,  and  realizing 
and  believing  that  I  will  not  Uv^  and  having 


given  up  all  hope  of  Ufe  and  recovery,  make 
the  following  statement  as  my  dyln^r  dec- 
laration.' The  evidence  ideaiiy  shows  that 
Mr.  Anderson  never  made  any  sncfa  state- 
ment, and  we  do  not  believe  that  it  can  be 
Inferred  from  his  action  that  he  even  acqui- 
esced in  the  same." 

So  It  la  seen  that  the  BpedOc  objection  to 
the  dying  declaration  was  Oiat  the  state- 
ment contained  In  the  first  parasraph  was 
not  in  the  language  of  the  deceased,  and  that 
there  was  nothing  In  the  record  showing  tliat 
he  acquiesced  In  the  language  used.  The 
paragraph  objected  to  did  not  state  ajiy  Uxt 
affecting  the  guilt  or  Innooence  of  appellant 
It  was  merely  introductory  to  the  atatemoit 
as  to  how  the  homicide  occurred.  It  Is  no- 
where claimed  in  the  brief  of  counsel  ft>r  »p- 
peUant  that  as  a  matter  of  fiict  It  bad  not 
been  proven  tliat  the  statonent  made  by  the 
deceased  was  not  made  under  such  drcnm- 
stances  as  vrould  render  It  competent  as  a 
dying  declaration  and  no  such  objection  wu 
made  in  the  court  below.  The  objection  then 
.can  only  be  considered  aa  to  the  first  para- 
graph contained  In  ttae  statement  This  mat- 
ter was  fully  Investigated  In  ttae  trial  court 
William  H.  Zwlck,  assistant  county  attorney, 
testlfled:  That  he  called  on  the  deceased  at 
the  hospital  about  7:90  o'<do(A  on  the  eve- 
ning of  the  dlfllculty,  and  was  with  him  about 
20  minnteo.  Dr.  Blley  was  present.  That 
he  Informed  the  deceased  that  he  r^iresoued 
the  county  attotn^'s  ofilce,  and  -asked  the 
deceased  if  he  desired  to  make  a  statonent 
as  to  bow  the  shooting  oceorred.  The  de- 
ceased asked  the  doctor  as  to  bis  coodltlmi, 
and  asked  him  If  he  would  ew  recovtf. 
The  doctor  said:  "In  my  Judgment  you  will 
die  from  Qie  tfects  of  this  wound."  That 
witness  then  Informed  the  deceased  that  im- 
less  he  fdt  himself  that  he  was  going  to 
die  from  the  effects  of  the  wound,  and  be- 
lieved what  the  doctor  had  told  him,  he,  wit- 
ness, did  not  de^e  to  take  a  statement  from 
him,  deceased,  because  It  would  be  of  no  val- 
ue. Deceased  then  said :  "I  will  tell  you  how 
It  occurred."  That  witness  took  out  a  ptec^ 
of  paper  and  wrote  down  what  deceased 
said  to  him;  when  he  was  through,  witness 
said  to  deceased,  "Can  you  understand  me?" 
and  deceased  said  that  he  could.  Witness 
then  said,  "X  want  to  read  the  statement  to 
you  slowly  and  carefully  and  if  it  Is  not  coi^ 
rect  I  want  you  to  make  the  correction." 
That  witness  then  read  the  statement  over 
in  full,  and  asked  deceased  if  It  was  correct, 
and  he  replied  that  It  was.  That  then  two 
attendants  raised  deceased  op  in  the  bed  and 
witness  held  a  paper  before  him  and  the  de- 
ceased signed  it 

Mrs.  Graham  testified  that  she  was  with 
deceased  shortly  after  the  shooting ;  she  saw 
the  deceased  on  the  back  porch  of  the  apart- 
ment where  he  was  shot;  that  she  knelt 
down  by  him  and  he  was  gasping  to  get  his 
breath,  and  she  saw  that  be  was  still  alive; 
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that  finally  he  appeared  to  regain  consdous- 
nes8 ;  that  he  never  mentioned  bis  wife  and 
child  while  he  lay  there,  except  to  give  their 
address,  and  he  made  no  statementa  there  ex- 
cept to  answer  qnestlons. 

Dr.  J.  W.  Riley  tesUfled:  That  he  was 
commissioner  of  health  of  Oklahoma  City. 
That  about  6  o'clock  on  the  evening  of  the 
ISth  day  of  January.  1911,  he  was  called 
npon  to  visit  deceased.  That  deceased  was 
shot  through  the  body,  but  the  bullet  did 
not  come  out  The  deceased  was  carried  to 
St.  Anthony's  Hospital  aboat  7  o'clock,  and 
witness  saw  deceased  there,  and  was  with 
him  an  hour  or  an  hour  and  a  half.  When 
he  next  saw  the  deceased,  the  deceased  was 
dead.  The  deceased  died  about  midnight 
that  night  from  hemorrhage  from  the  wound 
inflicted.  That,  when  he  first  saw  the  de- 
ceased, he  was  semiconscious.  He  was  Just 
coming  out  the  shock  from  the  shot,  bnt 
the  deceased  regained  his  consciousness  com- 
pletely. Witness  was  acquainted  with  Wil- 
liam H.  Zwick,  the  assistant  county  attor- 
ney, and  was  present  when  he  was  in  the 
room  of  deceased.  That  deceased  was  con- 
scious, and  talked  and  answered  questions 
intelligently,  and  seemed  to  understand  what 
he  said  and  what  was  said  to  him.  That 
witness  informed  deceased  that  he  was  mor- 
tally wounded,  and  was  going  to  die,  and 
informed  deceased  be  could  not  do  any- 
thing for  him,  and  that,  if  he  had  anything 
to  say,  he  had  better  say  It  Mr.  Zwlck 
spoke  up  and  told  the  deceased  that,  unless 
he  realized  he  was  mortally  woonded  and 
was  going  to  die,  the  statement  would  do  no 
good.  The  deceased  then  made  a  statement 
to  Zwick  and  It  was  taken  down  and  re- 
duced to  writing  by  Zwick.  It  was  then 
read  over  to  the  deceased  and  signed  by  him; 
when  It  was  so  read  over,  deceased  said  "that 
was  the  facts  in  the  case,"  or  words  to  that 
effect  There  was  no  possibility  of  the  re- 
covery of  the  deceased  at  the  time  the  state- 
ment was  made.  Deceased  appeared  to  real- 
ize the  seriousness  of  his  condition,  and  ap- 
peared to  realize  that  he  was  going  to  die 
and  called  for  his  wife  and  child. 

The  drcumstancea  under  which  this  state- 
ment was  made  and  the  statements  which 
passed  between  assistant  county  attorney 
Zwick  and  the  deceased  fully  Justified  the 
statements  contained  in  the  paragraph  ob- 
jected to,  and  the  fact  that  they  were  after- 
wards read  over  to  and  signed  by  the  de- 
ceased, makes  them  the  statements  of  the 
deceased.  It  is  absolutely  clear  that  these 
statemeuts  were  made  when  all  hope  of  re- 
covery had  been  lost,  and  when  the  de- 
ceased was  really  a  dying  man.  When  first 
shot  deceased  fell  to  the  floor  in  an  uncon- 
scious condition  caused  by  the  shock  of  the 
wound.  Those  who  first  reached  him  fouud 
him  gasping  for  breath,  and  testified  that  be 
afterwards  regained  consciousness.  The 
character  of  the  wound  and  all  of  the  cir- 
cumstances In  this  case  are  conclusive  as 


to  the  fact  that  deceased  realized  hla  condi- 
tion. 

In  the  case  of  State  v.  Baldwin,  16  Wash. 
15,  4B  Pac.  660,  the  very  question  now  before 
us  was  passed  upon  by  the  Supreme  Court 
of  Washington,  and  that  court  said:  "He 
had  been  Informed  by  the  doctor  that  he  was 
about  to  die,  and  said  that  he  realized  it 
This  was  snfflclent  to  make  the  declaration 
admissible.  It  also  appeared  that  the  deceas- 
ed had  sent  for  an  attorney,  and  had  related 
to  him  the  circumstances  of  the  shooting,  and 
that  some  time  thereafter  said  attorney  re- 
duced the  same  to  writing,  not  in  the  pres- 
ence of  the  deceased;  and  it  also  am>eBrB 
that  in  one  or  two  minutes  said  attorney  tes- 
tified the  statement  was  Incorrect,  and  that 
he  bad  made  a  mistake  therein  in  reducing 
It  to  writing,  but  it  appears  that  the  state- 
ment had  been  read  to  the  deceased  a  short 
time  before  his  death,  and  that  after  di- 
recting a  portion  of  It  to  be  re-read  to  him, 
he  seemed  satisfied  with  It  and  signed  It 
The  fact  that  it  was  not  in  the  exact  lan- 
guage of  the  declarant  would  not  rmder  It 
inadmissible.  Nor  would  the  testimony  of 
the  attorney  who  reduced  it  to  writing  that 
it  was  Incorrect  in  one  or  two  particulars, 
as  it  would  still  be  a  question  of  fact  tor 
the  jury.  The  alleged  mistake  related  to  an 
unimportant  matter  leading  up  to  the  time 
of  the  controversy,  and  it  probably  escaped 
the  attention  of  the  declarant  at  the  time 
the  same  was  read  over  to  him.  None  of  the 
objections  raised  against  the  sdndsslon  of 
the  dying  declaration  ore  tenable." 

In  the  case  of  State  v.  Cantieny,  34  Minn. 
1,  24  N.  W.  468,  dlscnsslag  this  very  ques- 
tion, tlTe  Supreme  Court  of  that  state  said: 
"The  declaration  thus  presoited  was  in  a 
writing  which  was  made  by  one  Carrlgan, 
in  the  presence  of  T^nghiiw  and  of  one  Ken- 
nedy. The  facts  of  the  case  were  drawn  out 
from  Laughlin  by  Carrlgan,  who  then  put 
the  same  In  the  writing.  Some  facts  were 
suggested  by  Kennedy,  to  which  Laughlin 
assented.  The  writing  was  then  read  to 
lAughlln,  who  assented,  to  its  correctness  by 
a  dgnatore,  and  by  responding,  'Tes,*  In  an- 
swer to  a  question  as  to  whether  be  swore 
to  it  The  manner  in  which  the  instrument 
was  made  was  not  such  as  to  render  it  in- 
admissible as  the  declaration  of  the  deceas- 
ed. Wharton,  Crlm.  Bv.  |  300;  Com.  v.  Ca- 
sey, supra  [11  Cush.  (Masa)  417,  68  Am.  Dec. 
150] ;  Murphy  v.  People,  supra  [37  Hi.  447] ; 
People  V.  Sanchez,  supra  [24  CaL  17J." 

Although  a  statement  reduced  to  writing  Is 
not  In  the  exact  language  used  by  the  de- 
ceased, yet  if  it  clearly  appears  from  all  of 
the  testimony  In  the  case  that  the  state- 
ment was  made  uuder  circumstances  render- 
ing it  admissible  aa  a  dying  declaration  and 
it  was  read  over  to  and  approved  and  sign- 
ed by  the  deceased,  it  will  be  admissible  in 
evidence.  Od  this  question  lu  the  case  of 
State  V.  Kindle,  47  Ohio,  358.  24  N.  E.  485. 
the  Supreme  Conrt  of  that  state  said :  "We 
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are  of  opinion  tbat  In  cases  of  homicide  a 
statement  of  the  Injured  person  made  In 
extremis,  while  consdoos  of  his  condition, 
and  nnder  a  sense  of  impending  dissolution, 
reduced  to  writing  hy  a  competent  person, 
at  the  Instance  of  the  declarant,  or  with  hia 
consent,  approved  and  signed  by  him,  con- 
taining statements  of  the  drcnmstances  of 
the  unlawful  act  which  results  in  death,  aft- 
er proper  preliminary  proof  has  been  In- 
troduced, is  admissible  in  evidence."  In  the 
case  of  People  v.  Farmer,  77  Cal.  1,  18  Pac. 
800,  the  Supreme  Oourt  of  that  state  said: 
"It  would  serve  no  good  purpose  to  restate 
here  the  rules  which  govern  the  admlsslhU- 
ity  of  dying  declarations.  They  are  well 
established  and  generally  understood,  and  the 
difficulty  always  Is  in  applying  them  to 
particular  cases.  It  is  sufficient  to  say  in 
the  case  at  bar  that  in  our  opinion  the  clr^ 
cumstances  In  proof  warranted  the  court  in 
admitting  the  declaration.  And  we  do  not 
think,  as  argued  by  counsel  for  appellant, 
that  the  correctness  of  the  ruling  is  Impeach- 
ed by  the  ftict  that  the  scribe  who  reduced 
the  statement  to  writing  concluded  it  with 
these  words:  'In  view  of  Gie  probability  of 
my  dying,  I  make  the  above  statement  as 
my  dying  declaration.*  The  deceased  was  In 
too  much  pain  to  make  a  statement  In  a 
narrative  form.  It  was  taken  by  question 
and  answer.  It  is  quite  as  likely  that  the 
word  'probability'  was  suggested  by  tiie  per- 
son who  wrote  It  as  that  it  originated  with 
the  deceased.  At  all  events,  the  condition  of 
the  declarant's  mind  as  to  his  apprehension 
of  death  must  be  determined  from  all  that 
was  said  and  done,  and  all  the  drcumstances 
surrounding  him,  and  not  from  a  critical 
condderatiott  of  the  exact  meaning  of  a  word 
used  only  once  during  all  the  conver8atlon& 
And,  taking  all  the  evidence  Into  consldera- 
tloD,  we  think  that  It  sufficiently  ^appears 
that,  when  the  statement  was  made,  the  de- 
ceased believed  that  he  was  about  to  Me." 
See,  also,  Addington  r.  State,  8  Okl.  Cr.  — , 
130  Pac.  311 ;  Ryan  v.  State,  8  Okl.  Cr.  625, 
129  Pac.  686;  Morris  v.  State,  6  Okl.  Cr. 
29,  118  Pac.  1030;  Offitt  v.  State,  5  Okl.  Cr. 
48,  118  Pac.  554;  Mulkey  v.  State,  5  Okl. 
Cr.  75,  113  Pac.  632;  Blair  t.  State,  4  Okl. 
Cr.  360,  111  Pac.  1003  ;  Nelson  v.  State,  3 
Okl.  Cr.  468,  106  Pac.  647;  Hawkins  v.  Unit- 
ed States,  3  Okl.  Cr.  661,  108  Pac.  561 ;  Bil- 
ton  T.  Territory,  1  Okl.  Cr.  566,  99  Pac.  163. 

[2]  Second.  TJpon  the  trial  of  this  cause, 
among  other  things,  the  court  lustmcted  the 
Jury  as  follows:  "The  Information  charges 
the  highest  degree  of  homicide  or  that 'of 
murder,  but  the  chaqee  therein  onbraces  all 
the  lower  degrees  of  homicide,  but  there  Is, 
in  this  caae,  no  element  of  manslaughter  In 
the  second  d^ree,  nor  of  excusable  homliMe 
as  the  latter  is  defined  by  our  statntft."  To 
this  inatmction  appellant  reBcrved  an  excep- 
tion. Seetl<ni  6857,  Conq^  Laws  3A09,  ia  aa 
foUowi:  "In  charging  Oie  Jury*  the  court 


must  state  to  them  all  matters  of  law  vriilcb 
it  thinks  necessary  for  their  Information  in 
giving  their  verdict,  and  If  It  state  the  tes- 
timony of  the  case,  It  must  In  addition  in- 
form the  Jury  that  they  are  the  exclusive 
Judges  of  all  questions  of  fact  Esther  party 
may  present  to  the  court  any  written  char^, 
and  request  that  it  be  given.  If  the  court 
thinks  It  correct  and  pertinent,  It  must  be 
given,  if  not,  it  mnst  be  refused.  Upon  each 
charge  presented  and  given  or  refused  the 
court  must  indorse  or  sign  its  decision.  IT 
[nrt  of  any  written  charge  be  given  and  part 
refused  the  court  must  distinguish,  showing 
by  the  Indorsement  or  answer  what  part  of 
each  charge  was  given  and  what  part  refus- 
ed." This  makes  It  the  duty  of  the  trial 
court  to  give  to  the  Jury  sudi  instructions  as 
the  court  may  think  neeeesary  for  th^  in- 
formation In  giving  their  verdict  This  vests 
the  matter  of  the  instructions,  to  be  given  in 
the  discretion  of  the  trial  conrt.  It  is  true 
that  this  discretion  Is  subject  to  review  upon 
appeal,  but  it  will  not  be  disturbed  unless  the 
record  presents  a  clear  case  of  abuse  of  dis- 
cretion. No  conviction  should  be  reversed 
for  the  failure  of  the  trial  court  to  instruct 
upon  any  given  Issue,  unless  from  the  testi- 
mony In  the  case  it  appears  that  an  honest 
and  intelligent  Jury  could  legitimately  arrive 
at  a  conclusion  favorable  to  the  defendant 
upon  such  issue.  We  fail  to  find  any  evi- 
dence in  this  record  upon  which  an  Intetii- 
gent  and  honest  jury  could  have  convicted 
appellant  of  manslanghtor  In  the  second  de- 
gree. The  action  of  the  trial  court  in  ^v- 
Ing  the  Instruction  complained  of  is  there- 
fore not  error. 

[S]  Third.  Upon  the  trial  of  this  cause, 
the  court,  among  other  things,  instructed  the 
Jury  as  follows:  "Before  the  defendant  could 
be  found  gull^  of  manslaughter  In  the  first 
degree,  you  must  believe  ttom  the  evidence, 
beyond  a  reasonable  doubt,  that  the  homicide 
charged  In  the  Information  was  perpetrated 
by  him  by  means  of  a  dangerous  weapon,  in 
a  heat  of  passion,  but  without  a  design  to 
effect  death,  and  that  the  same  was  not  com- 
mitted In  self-def«ise,  or  under  such  drcum- 
stance  as  constitutes  Justifiable  homicide,  as 
defined  In  these  Instructions."  To  this  In- 
struction appellant  excepted  at  the  time.  In 
suK>ort  of  the  exertion  taken  to  tills  in- 
struction, counsel  for  appellant  In  tbelr  brief 
say:'  "The  conrt  will  note  fbom  this  Instruc- 
tion that  the  trial  court  said  to  the  jury 
that;  before  they  woold  be  warranted  In  ihid- 
Ing  the  defiendant  gnlltr  of  manslaughter, 
they  must  find  beyond  a  reasonable  donbt 
that  the  hon^^de  waa  perpetrated  Igr  him 
by  means  of  a  dangerous  weapon  in  a  heat 
of  passion,  whldi  clearly  placed  the  burden 
upon  him  to  show  that  he  committed  the 
homicide  in  a  suddm  heat  of  pasaton,  befbre 
tiie  Jury  would  be  warranted  In  rediulng 
the  t^vDBB  from  murder  to  mandanghter. 
and,  baring  prevlonsly  ellrolnatea  from  the 
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«oii>lder&tioii  of  the  Jury  second-degree  man- 
^daDKbter,  excnsaUe  luHniclde,  and  by  Inf^ 
enoe  Jnstlflable  bomlctde,  tbla  inatrw^oB 
cwtainly  placed  tb*  bnidoi  upon  tbe  plain- 
tiff In  error  to  abow  that  the  homicide  was 
committed  without  a  design  to  dTeet  death, 
and  Ibitber  that  Hm  same  was  not  commit- 
ted In  self-defense,  or  under  inch  drciim- 
Htanoea  as  constltate  joatlflable  bomldde,  an 
defined  In  these  Inatructlona,  and  that  all 
theae  tblnga  had  to  be  finind  by  tbe  Jnry  b» 
yond  a  reaaonabla  doubt  before  be  oonld  be 
ftnind  goUtj  of  manalanghter.  Had  It  not 
been  for  this  Inotmctfam,  we  btitere  under 
tbe  erldiBeft  In  tbts  case  that  Oie  Jury  would 
not  baTO  returned  a  Terdict  o£  murder  In  the 
flrat  degree^"  Tbe  poaltlon  of  cowaA  for 
anieUant  la  ttiat  this  tautmetkm  reQulred 
the  jury  to  convict  aivellant  of  murder  un- 
less the  Jury  should  And  from  the  evidence 
b^ond  a  reasonable  doubt  that  a.ppeUant 
committed  the  bomidde  meana  ot  a  dan- 
gnons  weapon  and  In  a  beat  of  paasltni..  and 
without  a  design  to  effect  death,  and  not  in 
sdf-dtfense,  or  nnd«'  sncb  dxcDmstanoes  as 
oonstltated  jostlflable  hosdclde  as  defined  in 
tbe  Instructions.  In  assuming  ttd»  position, 
counsel  for  appellant  baTe  not  considered 
this  Instroctlui  In  connection  with  the  other 
Instructions  given.  The  absurd  consequences 
wUch  would  result  from  this  line  of  reason- 
ing can  be  well  Illustrated  by  quoting  three 
passages  of  Scripture  without  reference  to 
tbe  connection  In  which  they  are  used.  In 
one  place  the  Bible  saya:  "Judas  Iscarlot 
went  out  and  banged  himself."  In  another 
place  tbe  BUde  says:  "60  thou  and  do  like- 
wise." In  anotha  place  tbe  Bible  saya:  "And 
all  tbe  people  said  Amen."  By  selecting  Iso- 
lated passages  without  reference  to  the  con- 
text and  subject-matter,  counsel  could  easily 
dispose  of  the  entire  Instructions  given  by 
the  court.  Instructions  must  be  considered 
as  a  whole.  All  of  their  several  parts  must 
be  considered  In  connection  with  each  other. 
The  court  had  previously  Instructed  tbe  jury 
that,  before  appellant  could  be  convicted  of 
murder,  they  must  find  from  the  evidence 
beyond  a  reasonable  doubt  that  he  killed  tbe 
deceased  with  a  premeditated  design  to  ef- 
fect his  death,  and  that  such  killing  was  not 
justifiable  under  the  other  Instructions  given, 
and  that.  If  they  entertained  a  reasonable 
doubt  upon  this  subject  from  all  tbe  evidence 
in  the  case,  they  should  find  the  defendant 
not  guUty  of  murder.  The  court  also  In- 
structed tbe  jury  as  follows:  "If,  from  the 
evidence,  facts,  and  circumstances  In  tbe 
case  as  disclosed  upon  the  trial,  yon  enter- 
tain a  reasonable  doubt  of  the  guilt  of  the 
accused  It  Is  your  duty  to  give  the  defendant 
the  benefit  of  that  doubt  and  acquit  him.  If 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  tbe  defendant  Is  guUty 
«f  eltbo:  murder  or  manslaughter  In  the  first 


d^eree,  It  Is  your  duty  to  detemdne  ttie  par- 
ticular crime  of  which  be. Is  guilty,  and  If 
you  have  a  reasonable  doubt  wbctber  tbe  <tf- 
fense.  If  any.  Is  murder,  thai  It  will  be  your 
duty  to  ^ve  tbe  defendant  tbe  boieflt  of  ttuit 
doubt,  and  acquit  him  of  that  crlmCk"  The 
court  again  Inatmcted  the  jury  aa  follows: 
"If  you  do  not  find  tbe  defendant  gaUty  of 
murder,  you  will  next  consider  whether  he 
Is  guilty  of  manslaughter  In  the  first  decree 
as  defined  In  these  Instructions,  and  If  you 
And,  frcmi  the  evidence,  facts  abd  circum- 
stances, as  dlscUwed  upon  the  trial,  beyond 
a  reasonable  doubt,  that  the  defwdant  killed 
the  said  Anderson  In  a  heat  of  passion  by 
means  of  a  dangerous  weapon  and  without  a 
design  to  efl^ect  hla  death,  and  you  do  not  en- 
tertain a  reasonable  doubt  from  the  evidence 
as  to  whether  he  was  Justified  In  taking  tbe 
life  of  tbe  deceased,  you  wlU  find  the  de- 
fendant guilty  of  manslaughter  In  the  first 
degree  as  charged  In  the  information.  If, 
however^  yon  do  not  find  the  defendant  guilty 
of  murder,  and  yon  entertain  a  reasonable 
doubt  aa  to  his  having  killed  the  said  An- 
derson in  a  heat  of  passion  and  by-means  of 
a  dangerous  weapon,  wlthont  a  design  to  ef- 
fect his  death,  you  will  return  a  verdict  of 
not  guilty."  Considering  all  of  these  in- 
structions together,  we  think  that  they  prop- 
erly present  the  law  of  the  case.  Even  If 
then  .was  error  in  the  Instruction  upon  the 
subject  of  manslaughter,  we  do  not  think 
that  appellant  could  be  beard  to  complain 
threat.  Section  22T1«  Ck>mp.  Laws  lOOd,  la 
as  fallows:  "Homicide  committed  with  a  de- 
sign to  effect  death  Is  not  the  less  murder 
because  tbe  perpetrator  was  In  a  state  of 
anger  or  voluntary. Intoxication  at  tbe  time." 
Tbe  most  that  could  be  said  is  that  amwl- 
lant  was  angry,  and  was  more  or  leas  Intox- 
icated when  be  fired  tbe  fatal  shot  His 
own  evldraice  makes  It  clear  that  he  fired 
this  shot  with  a  premeditated  design  to  ef- 
fect tbe  death  of  the  deceased.  His  act  was 
therefore  murder,  notwltbrtaadlng  bis  Bogex 
and  intoxication.  Anger  or  voluntary  Intox- 
ication wben  not  of  sucb  a  character  aa  to 
render  the  ndnd  Incapable  of  flffmli^  a 
premeditated  design  to  effect  tbe  death  of 
the  deceased  or  of  some  other  human  being 
will  not  reduce  an  unlawful  killing  from 
murder  to  mansIauiOiter.  This  Is  tbB  plain 
lettw  of  our  statute.  Under  this  statute  and 
tbe  testimony  In  this  case,  tbe  trial  Judge 
would  have  been  entlreV  justtfiaUe  in  not 
snlHnlttlng  the  Issue  oi  manslaughter  to  tbe 
Jury. 

We  find  no  error  In  tbe  record.  The  Judg- 
ment of  tbe  lown  court  Is  la  all  ttilngs  af- 
firmed. 

ARMSTBOKO,  P.  3^  and  DOXISB,  con- 
cur. 
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V  Okl.  Cr.  119) 

BIBfEBSON  T.  STATB. 
(Criminal  Court  of  Appeals  of  Oklahoma. 

April  6,  1913.)  ' 

(SvUabiu  bp  the  Oowrt.) 
X.  CanmrAi.  L&w  (|  im*>— Afpbal— Dn- 

MISSAL. 

Where  a  motion  is  made  to  diamUs  an  ap- 
peal for  defects  in  the  record,  and  the  matter 
ia  aet  for  a  hearing,  and  the  appellant  doei  not 
appear  or  file  a  correction  to  the  record,  tlw 
motion  will  be  taken  aa  confessed. 

[Sd.  Note.— For  other  caaea,  aee  Criminal 
Law.  Cent.  Dig.  U  2971-2979,  298S;  Dec.  Dig. 
i  1131.*] 

2.  Criminal  Law  <}  1110*)— Appeal— Becobd 

— COBSECnOH. 

For  the  manner  in  whidi  joriadicttenal  de- 
fects may  be  cured  in  a  record,  aee  opinion. 

[Ed.  Note.— For  other  caaea,  aee  Criminal 
Law^Cent  Dig.  ||  2903-291772919;  Dec.  Dig. 

Appeal  from  Cnlg  Coon^  Court;  8.  F. 
Parkg,  Jade& 

Asa  Slmerson  was  convicted  of  Ttolattng 
the  prohibitory  llqoor  law,  and  wteala. 
Diamlssed. 

Biddle  ft  Bennett,  of  Tiolta,  for  appellant 
Smith  a  MatBon,  Aaat  Atty.  Oem  tot  the 
Statei 

FURMAN,  J.  Appellant  waa  convicted  of 
violating  the  prohibitory  liquor  law,  and 
his  punishment  was  asseaaed  at  a  fine  of  $50 
and  80  days'  confinement  In  the  county  Jait 
From  this  Judgment  appellant  attempted  to 
appeal. 

On  the  8th  day  of  July,  1912.  the  Attorney 
General  filed  a  motion  to  dismiss  this  appeal 
upon  the  following  groonds: 

"First  Because  no  written  notice  of  appeal 
was  ever  served  on  the  <derk  of  the  county 
court -In  which  this  case  was  tried  as  requir- 
ed by  law. 

"Second.  Because  the  record  shows  that 
this  Is  an  attempted  appeal  from  a  jndgm^t 
of  conviction  for  a  misdemeanor  rendered 
in  the  county  court  of  Craig  county,  Okl.,  on 
the  10th  day  of  January,  1012,  at  which  time 
the  court  granted  the  defendant  60  days  to 
prepare  and  serve  the  case-made,  but  did  not 
grant  any  additional  extensiou  of  time  for 
filing  petition  in  error  and  case-made  in  this 
court;  that  thereafter,  to  wit  on  the  9th  day 
of  March,  1912,  the  Judge  of  said  court  made 
an  order  eztaiding  the  time  for  filing  the  ap- 
peal In  this  court  for  20  days  from  and  after 
the  exi^tion  of  the  time  theretofore  allow- 
ed, which  said  extended  time  expired  on  and 
with  the  8th  day  of  April,  1012,  and  tbe  peti- 
tion In  error  and  case-made  were  not  filed  In 
this  court  until  the  12th  day  of  April,  1912, 
four  days  after  said  time  had  expired." 

On  the  16th  day  of  July,  1912,  appellant 
responded  to  this  motion,  and  offered  to 
prove  as  a  matter  of  fact  that  notices  of  ap- 
peal had  been  served  upon  the  county  attor- 
ns of  Craig  county,  Okl.,  And  tbe  do'k  of 


the  county  court  of  Craig  county,  OkL,  'as  re- 
quired by  law,  and  also  that  on  tbe  8th  day 
of  April.  1012,  the  county  court  of  Craig 
county  made  and  entered  an  additional  order 
extending  the  time  for  five  days  In  which  to 
file  tlie  an>eal  In  this  court  The  matter  waa 
set  down  for  hearing  upon  tliis  motion  and 
response  of  appellant,  but  appelant  &iled 
and  neglected  to  appear  or  to  correct  the 
record. 

[1]  Section  191d,  Gomp.  Laws  1909,  la  aa 
follows:  **Said  court  ((Mndnal  Court  of  Ap- 
peals) shall  have  power,  upon  affidavit  or 
otherwise,  to  ascertain  aiudi  matter  of  fact 
as  may  be  necessary  to  tlie  eocerdse  of  its 
Jurisdiction.**  If;  as  a  mattn  of  fact,  proper 
nottces  of  appeal  bad  been  served  in  this 
case,  antdlant  could  have  established  that 
fact  by  affidavits  w  by  a  ettpnlation  agreed 
to  and  signed  by  fbe  eoontr  attorney  of 
Craig  county.  If  as  a  mattw  of  tact  tb» 
county  court  of  Craig  county  had  on  the  8th 
day  of  .^prll,  1912,  granted  an  ord^  extend- 
ing the  time  for  S  days  for  perfecting  the  ap- 
peal in  tbis  court,  tlien  It  was  the  dn^  of 
counsd  for  anpdlant  to  bave  bad  a  nunc 
pro  tune  ordn  entered  bj  the  county  court 
showing  that  fact  and  have  the  same  certified 
to  this  court  the  <d(»rk  <^  the  county 
court  of  Oraig  coun^. 

[1]  Botb  of  tbe  defects  in  ttie  reisord  com- 
plained of  In  the  motion  to  dismiss  are  Juris- 
dictional. This  court  cannot  therefore  treat 
the  motion  to  dismiss  other  than  as  confess- 
ed, and  the  appeal  is  accordingly  dismissed. 

ABMSTBONO,  P.  J.,  and  DOYLB,  J,  con- 
cur. 

a*  Aril.  «n 
mLBS  ▼.  FRANZ  LDHBEB  Oa 
(Supreme  Court  of  Arisona.   March  27,  1913.) 

1.  Appeal  and  Ebbor  (i  1(K10*>— Coitolubivk- 

HEB8  OF  FUTDINO— SUBBTANTIAZ.  BVIDSHCB. 

Tbe  judgment  of  the  trial  court  will  not 
be  disturbed,  where  there  is  any  substantial  evi- 
dence fairly  tending  to  aapport  it 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8979^^^062;  Dec.  Dig.  | 
1010.*] 

2.  TBtAL  (i  882*)— Tbial  by  Coubt—Wkioht 

OE-  Evidence— INOOKBISTBNOT  Between  Ad- 
mission IN  SwoBH  Answeb  and  Tebtx- 

IfONT  of  PaBTT. 

A  party  plaintiff  testifying  is  more  than 
a  mere  witness,  and  is  an  actor  seeking  the  in- 
tervention of  judicial  power  in  his  behalf,  su 
that,  after  having  admitted  certain  facts  in  his 
sworn  answer,  the  question  what  weight  was 
to  be  given  to  bis  testimony  esplaiaing  tike 
falsity  of  sncb  admission  was  fbr  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  Trial,  CnC. 
■Dig.  f  808 ;  Dec.  Dig.  {  382.*] 

Appeal  from  District  Court,  011a  County; 
Ernest  W.  Lewis,  Judge. 

Action  by  tbe  Franz  Lumber  Company 
against  J.  S.  Miles.  Judgmttkt  for  plalntllt 
and  defendant  appeals.  Affirmed. 


•For  oUier  eases  see  ssme  bvic  and  seetlon  NUMBBR  In  Dee.  Dig.  *  An.  Dig.  K^-No.  Swiss  A  Rsp'r  latev 
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F.  C.  Jacobs,  of  Globe,  for  appelant  Nell 
M.  Allred,  of  Globe,  for  AppiUlM. 

FBANELIN,  G.  J.  TfalB  Is  an  aetlcm'  for 
the  foreclosure  of  a  materlalman'B  lien.  The 
plalntur  bad  Jndgment  In  the  court  bdow 
with  a  foreclosme  of  the  Uen.  The  appeal  is 
from  the  judgmMit  and  the  order  denying 
^fendant's  motion  for  a  new  trial. 

The  complaint  which  was  sworn  to,  so  far 
as  it  is  material  to  be  considered  on  this  ap- 
peal, alleges  that  defendant  made  a  contract 
with  one  Clark  Kendall  fior  the  constmction 
and  improvemoit  of  certain  trade  flztorea  in 
a  storeroom  occulted  by  defmdant  in  the 
dtr  of  Globe;  that  In  parsnanoe  of  said 
contract,  and  at  the  instance  and  request  of 
said  Kendall,  the  plaintiff  famished  Iwuber 
and  material  which  was  used  in  the  con- 
stmction of  said  ImjRVTements  ,*  and  alleges 
the  reasonable  valne  thereof.  The  defend- 
ant in  his  answCT.  under  oath,  admits  the 
furnishing  and  use  of  the  material  under  the 
contract,  as  aforesaid,  but  takes  Issue  as 
to  the  xeasonable  value  of  the  sama  Upon 
the  issues  thus  presoited  the  case  went  to 
trial,  and  the  defendant  in  his  testlnumy  at- 
tempted to  explain  that  the  admisstons  made 
in  his  sworn  answer  were  fUs^  in  that  he 
never  emplcved  or  contracted  with  or  au- 
tlunlzed  said  Olarfc  Kendall  to  purchase  or 
obtain  said  material  or  perform  said  labor. 
On  Jme  26,  1011.  Jndgmmt  was  rendraed  for 
plaintiff,  and  sidweqnently  thereto  and  on 
July  1, 1911,  the  defendant  filed  an  amoided. 
answer,  TerLOed.  in  which  he  dmled  making 
the  contract  admitted  in  his  orUAoal  answer. 
What  bearing  this  amended  answer,  filed 
four  iasa  after  a  final  Judgment  in  the 
cause,  has  on  the  Issues  presented  to  the 
tilal  court,  we  are  not  advised  1^  appelant, 
and  we  can  see  none,  so  that  the  filing  of 
the  amended  answer  may  be  disr^arded,  the 
issue  standing  on  the  sworn  admission  In  the 
original  answer,  and  attenqitea  ezidanation 
of  the  admlsdfm  made  by  the  d^endant 
when  testifying. 

It  is  submitted  that  the  Judgment  is  not 
supported  tqr  the  evidence;  but  as  Is  very 
frequently  the  case,  appelant  rests  his  as- 
signment largely  on  tesdmony  i^ven  In  sup- 
port of  his  theory,  Ignoring  the  fact  that 
such  testimony  was  in  conflict  with  that 
produced  by  the  plaintiff,  or.  If  not  In  con- 
flict, mi^t  have  been  discredited  by  the 
court  It  would  serve  no  nstful  purpose  to 
analyse  the  evidence  in  detail;  suffice  It  to 
say  that  aside  from  the  admission  of  de- 
fendant in  his  answer  as  to  the  making  of 
the  alleged  contract  thwe  is  evidmce  in  the 
record  fairly  tending  to  smtport  the. allega- 
tion that  such  contract  was  made,  and  also 
that  the  reasonable  value  of  the  material 
was  the  amount  as  found  by  the  court 

[I]  The  rule  has  fveqoentfiy  been  laid 
down  upon  the  question  of  a  review  of  the 
fhdSL  The  Judgment  of  the  court  b^w  will 


not  be  disturbed  If  there  is  any  substantial 
evidence  fairly  tending  to  sapt>ort  It  Jordan 
v.  Duke,  4  Ariz.  278,  36  Pac.  896 ;  Webber  v. 
Kastner,  6  Ariz.  324,  53  Paa  207 ;  Jordan  v. 
Schaerman,  6  Ariz.  79,  53  Pac.  579 ;  Henry  v. 
Mayer,  6  Ariz.  103,  53  Pac.  500;  Bartw  v. 
Pima,  2  Ariz.  88,  11  Pac.  62;  Willard  v. 
Carrigan,  8  Ariz.  70,  68  Pac.  538. 

[2]  Upon  the  qneatlon  as  to  what,  If  any, 
weight  was  to  be  given  to  the  testimony  of 
defendant  In  his  explanation  of  the  falsity 
of  a  deliberate  admission  made  in  his 
sworn  answer,  it  was  peculiarly  within  the 
province  of  the  lower  court  to  decide.  The 
principle  has  been  very  well  stated  in  the 
case  of  Smith  v.  Boston  Elevated  Ry.  Co.,  106 
C.  C.  A.  497,  184  Fed.  387.  37  L.  R.  A.  (N.  S.) 
420 :  "As  the  Inconsistency  Is  In  the  testi- 
mony of  a  party,  a  stricter  rale  is  applicable 
than  where  the  inconsistency  Is  in  the  testi- 
mony of  an  ordinary  witness.  Previous  in- 
consistent statements  of  a  witness  other  than 
a  party  ordinarily  go  merely  to  the  credit  of 
th'e  witness,  and  upon  a  second  trial  it  may 
be  left  to  a  Jury  to  decide  which  of  the  Incon- 
ristent  statements  la  to  be  credited.  The 
Hwom  testimony  of  a  party,  who  has  control 
of  his  case,  with  power  to  bind  himself  con- 
clusively by  pleadings,  stlpnlatlons,  or  ad- 
tolsslons,  as  to  the  facts  resting  npon  his 
own  knowledge,  is  of  such  solemn  character 
that  in  the  absence  of  a  dear  showing  of 
mistake.  Inadvertency,  or  oversight,  It  should 
ordinarily  be  r^arded  as  precluding  him 
from  seeking  to  establish  before  another  Jury 
an  Inconsistent  state  of  facts.  While  It  is 
true  that  upon  a  second  trial  the  plaintiff's 
case  may  be  changed  or  strengthened  by 
new  testimony,  yet  the  right  of  a  plaintiff  at 
a  second  trial  to  make  by  his  qwn  testimony 
a  complete  departure  from  the  case  'presented 
at  the  first  trial  Is  not  unlimited.  A  plaintiff, 
we  think,  after  having  sworn  to  facts  rest- 
ing in  his  own  observation  and  knowledge  be- 
fore one  Jury,  should  imt  be  permitted  to 
swear  to  facts  directly  Inconsistent  and  to 
obtain  from  a  second  Jury  a  verdict  In  his 
favor  which  will  involve  the  conclusion  that 
Ms  testimony  at  the  first  trial  was  knowingly 
false.  A  party  testifying  under  oath  Is  more 
than  a  mere  witness.  He  is  an  actor  seek- 
ing the  intervention  of  the  Judicial  power  in 
his  behalf,  and  thus  subject  to  the  rule  *alle- 
gans  contraria  non  est  audlendns.'  which,  as 
stated  In  Broom's  Legal  Maxims,  p.  ISO,  "ex- 
presses In  technical  language  the  trite  say- 
ing of  Lord  Kenyon  that  a  man  should  not  be 
permitted  to  "blow  hot  and  cold"  with  ref- 
erence to  the  same  transaction,' or  insist  at 
different  times  on  the  truth  of  each  of  two 
conflicting  allegattons  according  to  the 
promptings  of  his  ^Ivate  Interest' " 

For  the  reasons  given,  the  Judgment  of 
the  lower  court  Is  affirmed. 

OUNNINOHAU  «nd  BOSS,  JJ^  ooocnr. 
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AUJDN  T.  STATE). 
(Bnprenie  Court  of  Arizona.    April  4,  1918.) 
L  Statutes  (|  35%*)— Esaotment— Rifm- 

KNDUU— OONTBOI.. 

Under  Laws  Sp.  Sess.  1912,  c.  71,  I  8, 
providing  a  method  of  testing  the  iniBciencr 
of  i^tiated  and  referred  peUtioDB,  and  em- 
powering the  court  to  enforce  or  restrain  ac- 
tion on  the  part  of  the  administrative  officers 
at  the  merito  of  the  case  demand,  the  courts 
have  power,  at  the  instance  of  any  citixeu,  aft- 
er the  filing  of  a  referendum  petition,  on  a  proper 
showing,  to  confine  and  regulate  the  admin- 
istrative acts  of  officers,  so  as  to  obtain  a  prop- 
er submisBion  of  the  question  raised  accord- 
ing to  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I  85H.*] 

2.  STATUTBB  (I  86}4*)— HBnEMKDtW— "Rbo- 

UI.AB  Qenbbai.  Election." 

Const  art.  4,  {  1,  subd,  10,  provides  that, 
when  a  referendum  petition  shall  be  filed,  the 
Secretai?  of  State  shall  cause  to  be  printed 
on  the  official  ballot  at  the  next  regular  gen- 
eral election  the  title  and  number  of  the  meas- 
ure, together  with  the  words  "Yes"  and  "No," 
in  such  manner  tiiat  the  electors  may  express 
at  the  polls  tiieir  approval  or  disapproval  of 
the  measure.  Lawa  Sp.  Sess.  1812,  c  24,  | 
1,  provides  for  a  general  election  of  repre- 
sentatives in  Congress  and  of  state,  county, 
and  precinct  officers  on  the  first  Tuesday  after 
the  first  Monday  in  November,  1912,  and  on 
the  same  day  of  every  even-numbered  year 
thereafter;  and  section  2  authorizes  the  elec- 
tion of  presidential  electors  at  the  election  so 
held  on  the  first  Tuesday  after  the  first  Mon- 
day in  November,  1912,  and  quadrennially 
thereafter.  Beld  that  though  chapter  24  was 
invalid,  in  so  far  as  it  provided  for  the  elec- 

Son  of  state,  countr,  and  precinct  officers  in 
)12,  it  was  neveruieless  valid  and  pronded 
for  a  general  election,  so  far  as  it  authorized 
the  election  of  representatives  in  Congress 
and  presidential  dectora  in  that  year,  and 
hence  was  the  "next  regular  general  election," 
to  whidi  a  referendum  petition  filed  Septem 
ber  20,  1912,  should  be  snhmittad  to  voten. 

[Ed.  Note.— For  other  cuet,  see  Statutes, 
Dec.  Dig.  i  36%.* 

For  other  definitions,  see  Word*  and  Phraa- 
es,  voL  7,  pp.  6086,  6087.] 

8.  CONBTITCnOKAI.  LiAW  (|  TO*)j--ADOM101l 

OF  Statute  —  BBneniiDUK  —  Pubuoitt — 

Beview.  , 
Where  a  statute  passed  by  the  Legislature 
has  been  submitted  to  and  adopted  by  refer- 
endnra  rote,  it  is  against  public  policy  for  the 
court,  on  a  aubseanent  review,  to  declare  it 
invalid  because  It  nas  not  received  the  pub 
licity  required  by  law  before  the  election. 

[Ed.  Note.— For  other  eases,  see  Conatitu 
tional  Law.  Cent  Dig.  H  120-182,  187;  Dec; 
Dig.  I  70.*] 

4.  SnPULATIONB  (I  S*)— Vauditt— MATraiB 

Not  Subject  to  Stipulatioit. 

On  an  issue  as  to  whether  a  statute  has 
been  legally  submitted  to  a  referendum  vote 
of  the  people,  tbe  parties  cannot  stipulate  as 
to  the  facts  attending  such  «Qbniis^n,  and 
from  such  stipulations  ask  the  court  to  deter- 
mine the  validity  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Stipnlatlou, 
Cent  Dig.  I  2:  Dec.  Dig.  |  8.*3 

fS.  CONBTITCTIOIIAI,  LAW  (|  70*)— VaLIDITT 
OF  STATUTE  — REFEBBRDUH-DEFABTMENTS 
OF  GOVEBHUENI^INFBXNQEIIENT. 

Under  the  constitutional  provisions  sepa- 
rating the  legislative  from  the  judicial  depart- 
ment of  goTemmenti  where  a  statute  appears 


on  its  face  to  have  been  properly  passed  by  the 
Legislature,  signed  by  the  Qovemor,  and  re- 
ferred to  the  people  pnrsnant  to  a  referoidnni 

ftetition,  and  the  Governor  has  Isaaed  a  proc- 
amation  showing  tiiat  the  statute  has  been  ap- 
proved  by  the  majority  of  those  voting  there- 
on, and  dedartng  tiie  measure  a  law,  tiie  courts 
have  no  power  to  go  behind  the  final  legis- 
lative record  and  the  Governor's  prod&mation, 
and  hold  the  law  invalid  for  failure  to  comply 
with  some  constitutional  provMon  regulating 
its  passage. 

[Ed.  Note.— For  other  cases,  see  GonstUo- 
tional  Law,  Cent  Dig.  H  129-182,  137;  D«c 
Dig.  I  7a*] 

Appeal  from  Superior  Court,  Miaricopa 
County;  J.  O.  PhllUpe,  Judge. 

Wood  Allen  was  convicted  of  violating 
the  game  law  by  killing  a  quail  without  a 
htrntlDK  license,  and  he  appeals.  Affirmed. 

W.  L..Bamain,  of  Phoenix,  for  appeUanL 
Frank  Cox,  Chalmon  &  Kent,  and  F.  C. 
Stmcluneyer,  all  of  Pboeulx,  amid  enrlse. 
O.  P.  Bollaxd,  Atty.  Gea.,  and  L.  O.  Hardy. 
Asst.  Atty.  Gen.,  for  tbe  State. 

PER  CUBIAM.  The  appelant  was  tried, 
convicted,  and  fined  In  the  superior  court  ot 
Maricopa  county  upon  tbe  charge  of  violating 
the  game  law,  by  kUllns,  oa  Decmber  Ifi, 
1912,  a  Qoall  without  first  havios  obtained 
a  hunting  IteoiBa  as  required  by  sectkm  21 
of  diapter  82,  Session  Laws  of  Special  Ses- 
sion, First  l<egldatnr&  The  aj^ellant  de- 
mnned  to  the  Information  tor  tbe  reason, 
as  be  contwds,  that  diapter  82  la  not  a 
valid  and  snbglstlng  law.  He  admits  tbe  fact 
of  killing  tbe  quail,  but  aaserbi  there  exists 
DO  law  making  the  act  a  crime. 

The  session  of  the  Legislature  at  irtikb 
chapter  82  was  passed  and  apinoved  ad* 
joomed  June  22, 1012.  "But  to  allow  oppor- 
tunity tor  zcfwendum  petition,"  it  is  provid- 
ed in  snbdlviakm  8,  |  1,  art  4,  of  the  Coo- 
stitutlon,  that  "no  act  passed  by  the  Legls- 
latore  shall  be  operative  for  ninety  days  af- 
ter the  close  of  the  sssiAni  of  the  Leglslatare 
enacting  such  meagore.  *  *  *"  Farther 
provisions  of  the  same  article  ot  the  Qmsti- 
tutlon  are  that  6  per  ccntam  of  the  qualified 
Sectors  who  voted  for  all  candidates  for 
Governor  at  the  genoal  Section  last  preoed* 
Ing  the  flUng  of  any  refwendum  petitlm  may 
order  the  submisBfam  to  tbe  pei^e  at  the 
polls  any  measure,  or  item,  section,  or  part 
of  any  measure,  enacted  by  tbe  Legislatare, 
by  filing  snd)  petition  with  the  Secretary 
of  State  not  more  than  90  days  after  the 
final  adjoomment  of  tbe  session  of  tbe  heg- 
Islature  wtaldi  shall  have  passed  the  measure 
to  which  the  referendum  Is  applied.  On 
Septenqber  20,  1912,  a  petition  for  nTerm- 
dum  on  chapter  82  was  filed  with  the  Secre- 
tary of  State,  whldi  had  tiie  tfect  of  ref^ 
ring  said  measure  to  a  vote  of  the  qualified 
electors  of  the  state  for  tb^  ai^roval  or 
rejection  at  the  next  regular  general  tiecthm. 

The  right  of  the  people  to  pursue  tUs 
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conne  wHh  reference  to  diapter  d2  is  Tondi- 
safed  them  by  snbdlriston  1,  S  1,  art  4,  of 
the  Gonstitntlon,  which  reada  as  foUowa: 
"The  legidatlTe  aathortty  of  the  state  shall 
be  vested  In  a  Leslslatnre,'  conslstiiig  of  a 
Senate  and  a  House  of  BepresentatlTes,  bat 
the  people  reserTe  the  power  to  propose  laws 
and  amendments  to  the  Constitution  and 
to  enact  or  reject  sacb  laws  and  amend- 
ments at  the  polls,  lndepend»tl7  of  the 
Legislature;  and  they  also  resare,  for  use 
at  th^  own  opOaa,  the  power  to  approve 
or  reject  at  flie  ptdls  any  act,  or  Item,  sec- 
tion, or  part  of  any  act,  of  the  Legislature." 
In  this  case  the  people  have  undertaken  to 
exercise  th^  optlon^  of  apiiwoval  or  rejection 
npon  the  whole  of  chapter  82.  They  filed  the 
required  referendum  petition  with  the  Sesxe- 
tary  of  State  within  the  time  allowed  by 
law.  Having  d«w  this,  deaHy  they  are  ax- 
titled  to  be  heard  in  the  proper  manner,  time, 
and  place.  The  manner  in  whidi  they  are 
to  be  heard  Is  by  their  votes,  the  place  la 
at  the  "polls,"  and  the  time  la  at  the  "next 
regular  ^leral  election."  The  measure  was 
submitted  to  the  qnallfled  voters  ot  the  state 
at  the  election  held  on  the  first  Tuesday 
aftw  the  first  Monday  In  November,  1912. 
Tbat  the  people  were  heard  at  sudi  Section 
la  attested  by  their  votes.  19^4SS  voters, 
out  of  a  total  reglstzatlon  In  the  state  of 
24,907,  voted  for  or  against  the  measore^ 
That  the  votes  «rf  the  deotors  were  castattbe 
''polls"  In  the  manner  provided  by  law  is 
nnauestloned.  It  is  obvious  that  the  great 
desiderata  of  the  Gonatttutton  in  referoioe 
to  initiated  and  referred  measnrea  were  a 
full  expression  pro  and  con  of  the  whole 
decterate  at  tbe  proper  time,  manner,  and 
place. 

The  Oonstitntton,  in  old  of  and  to  flicllitftte 
the  exodse  of  the  power  xeserved  hy  the 
people  'Yor  use  at  their  option  to  approve  or 
reject  at  tbe  polla  any  act,"  named  cutaln 
officers  of  the  oecutlve  department  of  the 
state  as  agtttdes  through  and  by  whom  this 
power  was.  to  be  directed.  One  tiling  only  Is 
required  of  the  proponents  of  a  referendum, 
and  tiiat  is  to  file  a  iKoper  and  legal  petitbm 
with  tJie  Secretary  of  Sti^  and  only  one 
thing  Is  permitted  or  required  of  tbe  elector- 
ate, and  tiiat  Is  to  vote  on  the  meaaare  at 
the  time  of  Its  lubmlsslmi.  The  dnt7  to  file 
the  referendum  petition  and  r^er  the  meas- 
ure to  a  vote  at  the  qoallfled  electors  Is  de* 
Tolved  upon  the  Secretary  of  Stata  Article 
4^  Oonatltatlon.  It  Is  made  bis  duty  to  give 
the  measure  the  prescribed  pnblldlr  (subdi- 
vision 11,  I  1.  art.  4,  Constitution,  and  chap- 
Uk  71  Session  Laws  Arlsona.  First  Special 
Session  of  First  Legislature,  and  it  la  bla 
duty  to  canvass  tbe  votes  fbr  and  against 
eacb  measure  submitted.'  In  fact,  all  tbe 
details  of  submitting  the  measure  from  the 
time  of  filing  the  referendum  petltltui  to, tbe 
canvanlng  of  tbe  vote  tbwecm  are  largely  in 
the  control  and  charge  of  the  Secretary  of 


Ills' 

State.  The  voter  cannot  direct  what  he 
shall  do  or  not  do.  He  can  start  the  elec- 
tion madilnery,  bot  cannot  Arect  Us  opera- 
tion. 

[1]  But  the  appellant  objects,  first,  that 
the  measure,  chapter  82,  was  not  submitted 
at  a  proper  or  legal  election;  and,  second, 
that  it  was  not  given  the  publicity  provided 
In  the  Ccmstltution  and  the  laws,  and  there- 
fore Is  null  and  void.  If  objectfona  bad 
been  made  la  the  early  stages  of  Oa  process 
of  satnnisslon  for  the  reasons  now  assigned, 
the  qnestlona  would  have  been  subjects  of 
Judicial  Investigation  and  determination. 
Section  8k  &  71,  Session  Iaws  of  Special 
Ses^n  1912,  iwovldes  tbe  legal  method  of 
testing  the  sufficiency  of  initiated  and  re- 
ferred petitions,  and  empowers  the  courts  to 
enforce  or  restrain  action  upon  the  part  of 
the  administrative  otBeen  as  tbe  merits  of 
tbe  case  dmand;  and  this  power  of  tbe 
courts  may  be  Invoked  by  any  dttien  at  the 
state.  If  the  measure,  as  It  Is  now  coDtMid< 
ed,  was  to  be  submitted  to  tba  voters  at 
the  wnmg  election,  or  if,  as  Is  now  niged, 
it  was  Impossible  to  giVe  the  measure  the 
pubUdty  required,  tbe  courts  were  open  to 
any  dtlaen,  and  possessed  the  power,  npon  a 
propOT  showing,  to  confine  the  administra- 
tive acts  of  offlceia  wlOdn  tbs  law.  Timely 
appeal  to  the  courts  upon  tbe  qnesttons  now 
raised,  if  meritorious,  would  have  settled 
the  matta  before  the  electltm  was  had. 
However,  the  measure  was  submitted  to  the 
voters  witiiout  qusMlim.  Th^  were  invited 
to  believe  tbat  the  fimnalltlee  of  the  law 
pertaining  to  the  submission  of  the  maasora 
had  been  fully  met  The  expense  of  tbe 
election  was  Incorred,  and  the  electors,  Im- 
bued with  tbe  conviction  that  they  were  per- 
fomtaig  one  of  tiie  blgbest  ftmetlons  of  dtl- 
soisbip,  and  not  going  throu^  a  mere  hol- 
low form,  we  may  aasnme,  investigated  tbe 
question  and  went  to  tbe  polls  and  voted 
thnem. 

All  the  qnallfled  voters  <rf  Oie  state  beinc 
antmrlsed  to  participate  in  Oie  rejectl<m  or 
approval  of  referred  laws,  It  may  be  conced- 
ed to  be  essoitial  tbat  they  give  expressbm 
to  their  wishes  at  a  time  fixed  by  the  fonda- 
mutal  lav.  Just  as  it  may  be  oonoeded  that 
tt  la  n  ifflBBBiy  FsqnlBite  to  the  enaetmoit 
of  laws  tbat  there  be  a  legal  Legislatore.  In 
time  and  place,  the  members  entitled  so  to 
do  must  lawfully  oosTene.  So  the  electors 
qualified  to  vote  on  any  measure  referred 
to  than  mnst  lawfully  assemble  at  the  time 
fixed  by  law  to  cast  their  votes.  Subdivision 
10,  I  1,  art  4,  Oonatltatlon,  provides  that 
the  Secretary  of  State  "sbaU  canse  to  be 
printed  on  tin  official  ballot  at  tbe  nuct  reg^ 
nlar  general  election  the  title  and  nnmber 
of  said  measure,  together  with  the  words 
'Yea'  and  'No'  in  such  manner  that  the  de& 
ton  may  express  at  tbe  polls  their  approval 
or  disapproval  of  the  measore." 

£1]  The  election  at  which  this  measore  was 
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submitted  was  the  election  provided  for  by 
sectionB  1,  2,  and  3,  chapter  24,  Special 
Session  1912.   Those  sections  are  as  follows: 

"Set^tlon  1.  There  shall  be  a  general  elec- 
tion of  Representatlree  in  Congress,  and  of 
state,  county,  and  precinct  officers  on  the 
first  Tuesday  after  the  first  Monday  in  No- 
T^ber,  1912,  and  on  the  same  day  of  erery 
even  numbered  year  thereaft^. 

"Sec  2,  Such  number  of  presidential  elec- 
tors as  shall  equal  the  number  of  United 
States  Senators  and  Representatives  In  Con- 
gress from  Arizona  shall  be  elected  at  an 
election  to  be  held  on  the  first  Tuesday  aft- 
er the  first  Monday  io  NoT«nber,  1912,  and 
quadrennially  thereafter. 

"Sec  3.  Such  elections  shall  be  held  under 
the  provisions  of  the  Revised  Statutes  of 
Arizona,  1901,  and  amendments  thereto,  re- 
lating to  elections,  subject  to  the  iwovlslous 
thereof." 

In  State  v.  Osborne.  125  Pac.  8S1,  we  held 
ilmt  chapter  24,  In  so  far  as  it  provided  for 
the  election  of  state,  county,  and  precinct  of- 
ficers In  1912,  was  in  conflict  with  section 
11,  art.  7,  s>t  the  Constitution,  but  we  did 
not  hold  It  wholly  incompatible.  On  the  con- 
trary, we  expressly  held  It  to  be  valid  legis- 
lation in  BO  far  as  it  provided  for  an  elec- 
tion of  Representatives  In  Congress  and  pres< 
idential  electors.  In  that  connection  we  said: 
"The  act  also  provides  for  the  election  for 
a  Representative  In  Congress  and  for  presi- 
dential Sectors.  But  this  part  of  the  act 
la  not  80  Ins^rably  connected  In  substance 
with  the  other  parts  of  the  act  as  to  work 
the  destruction  of  the  whole  act  Striking 
out  the  provision  for  the  election  of  state, 
county,  and  prednet  offloers,  the  act  la  capa- 
ble of  being  carried  out  in  accordance  with 
the  legislative  intent  as  to  the  election  of 
R^iresentatlveB  in  Congress  and  presiden- 
tial electors  in  the  year  1912." 

It  is  apparent  that  the  elections  mention- 
ed In  sections  1  and  2  of  chapter  24  are  one 
and  the  same  election,  to  be  held  at  the 
same  time  and  places  with  the  same  election 
offlcers.  Section  3  refers  to  the  general  elec- 
tion laws  (title  20;  Revised  Statutes  of  Arl- 
Kona  1001)  for  the  manner,  method,  and  ma* 
diinery  tor  the  conduct  of  the  election.  Par- 
agraph  2272,  Id.,  provides  for  the  Section 
of  delate  to  Oongreaa  at  the  general  elec- 
tion, as  does  diapter  24,  supra,  the  electton 
of  BepreaentatiTe  In  Congress  at  the  goiml 
election.  Section  12,  art  22,  of  the  Gonstl- 
tntlon,  provides  that  a  represeutatlTe  In  Con- 
gress shall  be  tiected  at  the  same  election  at 
vrtdch  oflBcen  are  elected  under  tlie  mabllng 
act  and  thereafter  at  such  times  and  sudh 
manner  as  may  be  prescribed  by  law.  The 
tarn  of  the  R^)rMentatlTe  in  Congress  ^ect- 
ed  under  the  enabling  act  expired  vrlth  the 
Sixty-Second  Oongreaa,  and  It  was  impera- 
tively necessary  that  the  Legislature  pro- 
vide the  machinery  f6r  the  election  of  hia 
SDCcessor.  llila  the  Legislature  did  In  sec- 


tion 3,  c  24,  and  while  It  was  not  neeeaisir 
for  the  Legislature  to  name  tbe  daj  of  0m 
election,  this  b^ng  the  duty  of  ConSKSS  al* 
ready  exercised,  it  did,  conforminc  vitfa  the 
laws  of  the  United  States,  name  the  dar 
and  designate  the  election  **a  general  dee- 
tton." 

Section  11,  art  7,  of  the  Constitution,  des- 
ignates the  biennial  election  to  be  held  on 
the  first  Tuesday  after  the  first  IConday  in 
November  "a  genial  Section,"  and  it  is 
none  the  less  "a  general  election"  because 
some  of  the  officers  ther^  mentl<Hied  are 
not  voted  for.  An  election  for  B^resenta- 
tive  In  Congress  and  presidential  electors  is 
a  general  election  in  fact  because' it  is  state- 
wide, permitting  all  qnalifled  voters  to  vote, 
and  because  It  is  so  named  by  both  the  or- 
ganic and  statutory  law.  The  phrase  "next 
r^olar  general' election"  occurs  but  the  one 
time  In  the  Constitution.  "A  g^eral  elec- 
tion," and  "the  general  election  last  preced- 
ing," and  "the  last  preceding  general  elec- 
tion," "first  goa^nl  election  thereafter,"  and 
"general  state  election"  occur.  We  are  not 
now  concerned  as  to  whether  these  varied 
expressions  describe  the  same  kind  of  an 
election,  or  different  Sections.  Suffice  It  to 
say  that  the  election  at  which  diapter  82  was 
submitted  was  the  "next  regular  gmeral 
election"  held  after  the  r^erendum  petition 
was  filed  against  it  In  the  office  of  the  Sec- 
retary of  State.  "In  the  case  of  any  par- 
ticular statute,  the  construction  can  be  de- 
termined only  by  considering  the  context  In 
which  the  word  is  found,  the  purpose  of 
the  statute,  and  the  object  which  it  waa  de- 
signed to  fulfill.  The  next  r^nlar  election 
may  mean  the  next  election  at  wtii(^  of- 
flcers are  to  be  regularly  ^ected,  or  It  may 
merely  be  used  to  exclude  special  Sections, 
or  It  may  be  used  synonymously  or  Int^ 
changeably  with  the  word  'gen»aL'  **  Pec^de 
V.  Babcock.  123  Cal.  307,  55  Pac.  1017. 

When  It  Is  considered  that  it  was  the  evi- 
dent pun>ose  of  the  Constitution  to  give  ev- 
ery qualified  voter  of  the  state  an  opportu- 
nity to  master  hla  a^roval  or  dlsapptoval 
of  Initiated  or  r^ierred  measures.  It  becmnes 
apparent  that  tliat  pnrpoae  la  fnllr  effected 
by  a  reference  of  sncb  measnrea  to  a  general 
state-wide  elecflon,  and  we  therefore  cmclode 
that  "regular  general  eleetlim,"  In  tlila  In- 
stance, should  be  construed  to  mean  the 
same  as  geneaA  election.  We  fbxa  find  that 
the  people,  who  are  the  source  of  all  power. 
In  a  i^per  mannw,  by  tSuit  votes,  at  a  ^p- 
er  places  at  tAe  polls,  and  at  a  proper  ttme, 
a  genonl  Section,  have  r^stered  the  public 
will  npon  chapter  82  and  placed  thoeon  the 
seal  of  their  amnrovaL 

[3]  This  brings  us  to  the  second  contoitlcn 
of  aiqwUant,  wherdn  he  asserts  diaptor  82 
did  not  recdve  the  publicity  inrovided  by 
law.  From  the  view  we  take  of  this  .ques- 
tion, we  deem  it  unnecessary  to  dlacoas  wliat 
the  law  requlrea  In:  that  regard.  Kor  do  vs 
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pnHlKne  to  go  Into  tbe  details  ot  what  was 
done  or  not  done  by  tbe  adminlstratlre  olBcers 
in  Uie  matter  of  giving  publicity  to  the  meos- 
vn.  We  brieve  that  we  are  precluded  from 
doing  BO  on  grounds  of  sound  public  policy, 
logic,  reason,  and  by  the  law  Itself.  The  Is- 
sue In  this  case  la  not  as  to  the  construction, 
meaning,  or  scope  of  the  act,  nor  whether 
It  be  rold  for  its  repugnancy  to  the  Consti- 
tution. So  far  as  the  Oonstltution  and  the 
act  are  concerned,  it  is  not  contended  that 
then  is  any  incompatibility  with  eadi  othw. 
Bat  we  are  zeqnested  to  hold  that  auiti  en- 
actment, in  the  form  of  a  statute  was  ner- 
er  passed,  or,  to  be  more  accurate,  was  never 
legally  referred  to  the  qnallAed  eflectors  for 
their  approval  or  rejection,  so  as  to  become, 
-under  the  state  GonBtltuliini,  a  law.  And 
we  are  asked  to  detmnlne  whether  the  act 
b^ore  us  is  a  valid  and  subsisting  law  of 
this  state  by  virtue  of  stipulation  and  ad- 
missions made  by  the  parties  at  the  trial  as 
to  what  did  or  did  not  occur  during  the 
progress  of  its  sutmilsslon  to  fiie  people  and 
before  the  proclamation  of  the  Oovemor  de- 
claring it  to  be  law. 

[4]  The  Secretary  of  State,  as  a  subordi- 
nate administrative  officer  of  the  govwn- 
ment,  was  charged  the  Oonstltutlon  with 
the  duty  of  submitting  tlie  measure  to  the 
voters  for  their  aiq^roval  or  rejection.  He 
Is  not  a  parly  to  this  action,  and  what  tbe 
parties  to  It  may  agree  as  to  his  action  In 
the  iwemlses  is  not  binding  on  him.  We 
are  of  opinion  that  they  cannot  stipulate  as 
to  such  matters,  and  frtnn  such  stipulations 
ask  the  court.  In  a  ^ven  cas^  whether  a 
law  is  or  is  not  in  force.  So,  In  deciding  the 
issue,  we  shall  not  regard  the  stipulation  or 
admissions  made  by  tbe  parties  to  the  actlim. 
If  we  were  bound  by  sutih  stipulations,  the 
jud^ente  cf  the  coiuts  In  such  matters 
would  be  as  different  as  the  fftcte  agreed  up- 
on    parties  in  differat  actions  might  vary. 

[1]  In  the  case  of  Padflc  Railroad  v.  Gov- 
ernor, 23  Mo.  363.  66  Am.  Dec.  678,  the  court 
used  this  language:  "Whilst  the  power  of 
the  courts  to  declare  a  law  unconstitutional 
la  admitted  on  all  hands  as  bedng  necessary 
to  preserve  the  Oonstitution  from  violation, 
yet  such  power  is  claimed  and  exercised  in 
relation  to  laws  which  show  on  their  face 
that  tiie  constitutional  limit  has  been  tran- 
scended. The  reason  of  tids  prlndsrie  limits 
the  claim  of  Jurisdiction  to  sricb  cases.  The 
Constitution  Is  designed  to  limit  the  powers 
of  the  govmunent,  and  confine  each  of  the 
departments  to  its  appropriate  sphere.  If 
the  Legislature  exceeds  Its  powers  In  the 
enactment  of  a  law,  the  courts,  being  sworn 
to  support  the  Constitution,  must  Judge  tbat 
law  by  the  standard  of  the  Constitution  and 
declare  Its  invalidity.  But  tbe  question 
whether  a  law  on  Its  face  violates  tbe  Con- 
stitution Is  very  different  from  that  growing 
out  of  the  noncompliance  with  tbe  forms  to 
b«  observed  in  Its  enactmenC    In  the  one 


case  a  power  is  exercised,  not  delegated,  or 
which  is  prohibited,  and  tbe  question  of  the 
validity  of  tbe  law  Is  determined  from  the 
language  ot  It  In  the  other,  the  law  Is  not. 
In  ite  terms,  contrary  to  the  Oonstitution. 
On  Its  face  It  is  regular,  but  resort  Is  had  to 
something  behind  tbe  law  Itself  in  order  to 
ascertain  whether  tbe  General  Assembly,  in 
making  the  law,  was  govomed  by  the  rules 
prescribed  for  Ite  action  by  the  Constitution. 
This  would  seem  like  an  Inquisition  Into  the 
conduct  of  the  monbera  of  the  G«ieral  As- 
semUy,  and  it  must  be  seen  at  once  tiiat  It 
Is  a  very  delicate  poww*  the  fi»qiieat  exer- 
cise of  which  must  lead  to  endless  cmfnslon 
in  the  administration  of  tlie  law." 

In  Stete  Lott^  Co.  v.  Rlchonx.  23  (La. 
Ann.  748,  8  Am.  Hep.  602.  It  was  said  by  the 
court:  "When  a  legislative  act  Is  duly  pro- 
mulgated according  to  tbe  Constitution  and 
laws  under  whidi  it  was  passed,  we  find  no 
authority  In  the  Jndlclaty  department  to  look 
behind  and  determine  ite  validity  or  Invalidi- 
ty from  the  iwoceedlnga  of  the  GmioxI  Aa^ 
sembly  in  adopting  it  Sudt  a  course,  it 
would  seem,  is  not  sustainable  on  the  tbeory 
of  the  Indepradent  and  s^rato  action  of 
tbe  three  brandies  ot  the  steto  government. 
Where  a  legtalative  act  la  attecked  on  the 
ground  that  It  contains  provisions  that  are 
uQconatitntlonal.  the  question  of  ite  validity 
Is  properly  within  tbe  scope  ot  Judidal  ac- 
tion. The  courte  have  power,  whoi  a  consti- 
tutional question  Is  raised,  to  examine  wheth- 
er the  thing  ordered,  permitt^  or  fOTblddeu 
to  be  done  may  have  effect  under  the  sanc- 
tion ot  the  Constitution.  The  question  should 
be.  Is  tbe  law  itself  oonsUtutkmal  as  to  ite 
provl8l<nis  and  what  It  declares?  and  not 
vbtHiet  It  is  constitutional  as  to  the  "^w»"flr 
of  ite  uactment  or  the  proceedings  by  wlildk 
it  was  enacted." 

So  the  doctrine  of  constitutional  law,  treat- 
ing  ot  the  poww  of  the  courte  to  declare 
stetutes  void  because  In  conflict  witii  the 
Constitution,  must  not  be  confounded  with 
the  want  of  power  in  the  courte  to  go  behind 
the  recmrd  of  a  duly  authenticated  and  m- 
rolled  statute,  and  receive  evidence,  docu- 
mentary or  parol,  to  Impeacb  such  record  and 
nnlU^  the  act  Article  3  of  our  Constitu- 
tion, relating  to  the  distribution  of  powers, 
provides:  "The  powers  of  the  government  of 
tbe  stete  of  Arizona  shall  be  divided  Into 
three  separate  departments,  the  legislative, 
the  executive,  and  the  Judicial ;  and,  except 
as  provided  in  this  Constitution,  such  de- 
partments shall  be  separate  and  distinct,  and 
no  one  of  su<A  departmrate  shall  exercise  tbe 
powers  properly  belonging  to  either  ot  tbe 
others." 

All  political  power  is  inherent  In  the  people, 
and  govemmente  derive  their  Just  powers 
from  the  consent  of  tbe  governed.  This  is 
not  a  mere  metaphor,  tbat  sounds  pleasing 
to  tbe  ear,  nor  Is  it  a  maxim  tbat  may  not 
have  a  concrete  aN>llcation;  but  It  is  a  vltel 
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Xwlnciple^  adkered  to  In  the  formation  of 
the  goTemment  of  this  state.  By  their  Oon- 
etitatlon,  the  legtslatlve  authority  was  vested 
in  a  Legislature,  couslstlnfc  of  a  Senate  and 
a  House  of  Representatives ;  but  the  people 
reserved  the  power  to  propose  laws  and 
amendmenta  to  the  Constitution,  and  to  eaiact 
or  reject  such  laws  and  auiendments  at  the 
polls,  lndep«idently  of  the  L^lslature,  and 
they  also  reserved,  for  use  at  their  own  op- 
tion, the  power  to  ai^rove  or  reject  at  the 
polls  any  act,  section,  or  part  of  any  act  of 
the  Legislature.  The  people  did  not  commit 
to  the  Legislature  the  whole  lawmaking  pow- 
«  of  the  state,  hut  they  especially  reserved 
in  themselves  the  power  to  Initiate  and  de- 
feat legislation  by  their  votes.  In  this  state 
the  Legislature  and  the  people  constitute  the 
lawmaking  power.  This  la  Important  when 
we  come  to  consider  the  adjudicated  cases 
holding  that  If  the  enrollment  or  original 
record  of  the  statute  Is  regular  on  Its  face — 
that  Is,  If  the  act  Is  framed  with  no  Inflrmlty 
on  Its  face,  Is  duly  promulgated,  or  properly 
authenticated  and  deposited  In  the  proper 
office — It  iB  conclusively  presumed  to  have 
been  regularly  enacted,  the  record  Is  invul- 
nonble  to  attack,  and  proves  Itself.  If  such 
sanctity  and  r^ity  nuiy  be  given  to  the  acts 
ot  the  delegated  rq^ffeeoitatlves  of  the  peo- 
ple In  legislative  body  assembled,  it  most 
with  clearer  reason  and  with  greater  force 
tw  given  to  the  act  of  the  somMgn  Itself  tiie 
source  of  all  governmental  power,  the  record 
of  whldi,  in  Its  lawmaking  capedty,  is  an- 
thraticated  and  promulgated  as  the  Gonstltu- 
tion  provides. 

BabdlvlBion  6  of  section  1  of  article  4  of 
the  Omstltution  invTldes:  **Aii7  nwasore  or 
ammdmeiit  to  the  OtHtstttutton  proposed  on- 
•Oer  tiie  initiative,  and  any  measote  to  wbldi 
the  referokdnm  is  applied,  shall  be  r^»red 
to  a  vote  of  the  qoallfled  dectoia,  and  shall 
beotnne  law  when  approved  by  a  majority  of 
tlie  votes  esst  ttiereon  and  opon  proclama- 
tion of  the  Oovonor,  and  not  otberwisa" 
In  the  case  at  bar  we  have  an  act  of  thelieg- 
tilatnre  d^Mslted  In  the  offlce  of  th«  Sec- 
retary of  State,  the  l^al  custodian  of  the 
laws.  The  act  Is  authenticated  by  the  sig- 
natures of  the  Speaker  of  the  Hoose  of  Bep* 
resHitatlves  and  the  Preirident  of  the  Senate^ 
wltii  the  approral  ot  the  Ooremor  thereon. 
There  is  also  the  proclamation  of  the  Qover- 
tux,  tMog  tlie  whole  nnmbra  of  votes  out 
for  and  agatnst  such  measure  on  a  refwen- 
4xKa  thereof  to  the  peoiAe,  Showing  It  to  be 
approved  by  a  majority  of  those  voting  there- 
on; the  Governor  declaring  In  such  procla- 
mation the  roeasnre  to  be  law. 

It  does  not  follow,  from  the  power  of  the 
conrts  to  declare  statates  onconatitntloiial, 
that  th^  can  go  bdilnd  authenticated  and 
approved  statutes  for  the  purpose  of  Inquir- 
ing whether  those  statutes  were  passed  in 
the  manner  prescribed  by  the  Constitution. 
Whether  the  courts  have  this  power  to  re- 


ceive other  evidoiee.  Is  cwder  to  aaoHtaia 
whether  the  lawmakbi«  power  lias  cenfcwm- 
ed  to  constitutional  reiinlrements,  has  been 
many  times  before  the  courts  of  this  coun- 
try, and  has  met  ^th  no  little  dUTerenoe  of 
opinion.  It  is  heM  by  one  line  of  cases  that 
a  duly  authenticated,  approved,  and  enrolled 
statute  Imports  absolute  v^lt?.  Is  condnsive 
that  such  an  act  was  passed  In  every  retpeet 
as  designated  by  the  ConsUtntlon;  and,  by 
another,  that  while  such  authentication,  ap- 
proval, and  enroUm^  are  strong  prima  fit- 
de  evidence  that  It  was  passed,  still  this 
presumption  may  be  overcome  by  pnpet  evi- 
dence. If  the  question  vrere  one  of  first  im- 
pression In  this  Jurisdiction,  we  would  be 
persuaded  to  adhere  to  the  doctrine  announc- 
ed in  that  dass  of  cases  holding  that  a  duly 
enrolled  and  authenticated  atatate^  regular 
on  its  face,  Is  condnsive  of  the  tect  that  it 
was  regularly  passed,  and  that  tlie  coorts 
cannot  go  bdilnd  it  and  CTtertals  evidesice 
by  which  It  may  be  impeached.  Wherever 
the  question  is  one  of  first  impression,  this 
rule  is  generally  adopted,  while  In  some 
states  the  courts  continne  to  follow  eaiUer 
precedent,  and  adhere  to  the  contrary  view; 
but  this  is  not  always  the  case,  however,  as 
the  overraling  of  earlier  cases  is  somewhat 
common. 

That  the  quesUfui  is  not  one  of  first  im- 
pression In  this  Jnrlsdicticm  we  dte  Oraves 
V.  Alsap,  1  Ariz.  274.  26  Pac.  838,  and  Har- 
wood  V.  Wentwortii,  4  Ariz.  378.  42  Pac. 
W2S,  In  the  latter  case  the  court  said :  Tor 
a  court  to  permit  evidukoe  to  impeach  an  act 
which  purports  to  liave  passed  tiie  legisla- 
tive assottbly,  attested  by  the  signatures  of 
the  presiding  oOhxTK  of  the  respective  houses 
thereof,  approved  and  signed  by  the  Govtfn- 
OT,  and  deposited  wttii  tiie  officer  who  by  law 
Is  the  cnstodiaa  tbcseo^  withoat  autbocitr 
by  coDStitutlooal  provisions  dearly  expreseed. 
would  be  to  destroy  tiie  IndependBaee  of  <me 
of  the  three  co-ordinate  brandies  of  our  gov- 
ernment, and  make  the  legislative  depart- 
ment subordinate  to  the  JudidaL"  The  prin- 
ciple ennndated  In  tiie  ease  Is  fnrttier  ISSa- 
mtnated  in  an  able  ooncnrring  opinion  Iv 
Chief  Justioe  Baker.  This  case,  on  appeal 
to  the  Snpvane  Oonrt  <HC  the  United  States, 
was  affirmed  1^  that  court  In  IK  U.  B.  M7, 
le  Sup.  Ct  800;  40  L.  Bd.  1060;  Upon  anthor- 
Ity  of  FMd  Glark. 

The  question  was  first  preeented  to  the 
Suprttne  Court  <tf  the  United  States  for  de- 
cision in  1801,  as  a  pore  problem  of  constitu- 
tional law.  Mr.  Justice  Harlan,  speaking 
for  the  court  in  ViOd  r.  Olarfc;  148  U.  8. 
849, 12  Supw  Ct4e5,80L.Bd.2M,inan  able 
opinion,  tta«e  said:  "nils  qnestim  Is  now 
inesented  for  the  first  time  !n  tlds  eouC 
It  has  received,  as  its  Importaaos  reqnlied  It 
should  receive,  the  most  deliberate  cooaddHa- 
tion.  We  recognise,  on  the  one  hand,  the 
duty  of  this  court,  from  the  pertonnanee  of 
which  it  may  not  slirinl^  to  give  foil  effect 
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to  the  proTlsiona  of  the  ConsUtation  relating 
to  the  enactment  of  laws  that  are  to  o[>erate 
wherever  the  anthority  and  Jarlsdlctlon  of 
the  United  States  extends.  On  the  other 
hand,  we  cannot  be  nnmlndfol  of  the  conee- 
qnences  that  must  resnlt  U  this  court  should 
feel  obliged,  In  fidelity  to  the  Constitution, 
to  declare  that  an  enrolled  bill,  on  whldi  de- 
pend public  and  private  Interesta  of  vast 
magnitude,  and  which  has  been  authenticated 
by  the  signatures  of  the  presiding  officers 
of  the  two  houses  of  Congress,  and  by  the  ap- 
jirbval  of  the  President,  and  has  been  de< 
posited  In  the  public  archlres  as  an  act  of 
Congress,  was  not  in  fact  passed  by  the 
House  of  BepresentatlTes  and  the  Senate, 
and  therefore  did  not  become  a  law." 

The  court,  after  an  exhaustive  review  of 
the  authorities,  reached  a  unanimous  conclu- 
don  that  an  enrolled  bill,  regular  on  Its  face, 
duly  authenticated  by  the  official  sdgnatures  of 
the  presiding  officers  of  both  houses  of  Con- 
gress, is  an  official  attestation  by  the  two  hous- 
es that  such  bill  has  duly  and  regularly  pass- 
ed Congr^ ;  and  when  the  bill  thus  attested 
receives  the  approval  of  the  President,  and  is 
deposited  In  the  Department  of  State  accord- 
ing to  law,  its  authentication  as  a  bill  that 
has  passed  Congress  Is  complete  and  un- 
impeachable, and  it  is  not  competent  to  show 
from  the  journals  of  either  house  of  Con- 
gress that  an  act  so  authenticated,  approved, 
and  deposited  did  not  pass  In  the  precise 
fbrm  tn  which  it  was  thus  signed  and  ap- 
proved, or  that  it  was  not  passed  in  the 
manner  required  by  the  Constitution. 

We  make  the  follovrlng  extended  quota- 
tion from  the  case  of  State  t.  Jones,  6  Wash. 
473,  34  Pac.  201,  23  L.  B.  A.  840,  where  the 
principle  is  very  logically  advanced  and  for- 
cibly stated :  "But  It  is  argued  with  great 
f6rce  on  the  part  of  the  respondent  that  If 
the  courts  do  not  look  into  the  proceedings 
of  the  Legislature,  and  set  aside  laws  when 
not  enacted  vrlth  the  formalities  required  by 
the  Constitution,  the  Legislature  can  at 
pleasure  nullify  all  such  provisions.  This 
is  no  doubt  true,  and  it  is  upon  tbis  line  of 
reasoning  that  those  courts  which  have  gone 
b^ilnd  the  enrolled  bill  have  justified  them- 
selves  in  so  doing.  ^Is  line  of  reasoning 
seems  to  assume  that  Qie  Judicial  depart- 
ment Is  charged  with  secAng  that  all  the 
mandatory  provisions  of  the  OcnuUtatlon  are 
complied  with.  But  is  OAu  a  reasonable  con- 
struction, In  view  of  the  theory  of  our  goT- 
emmrait,  and  the  principles  Mandated  in 
onr  Gtmstltutlon?  Eadd  (MC  the  Uiree  depart- 
nientB  into  which  the  government  Is  divided 
are  equal,  and  eadi  d^rtment  should  be 
held  revonrible  to  the  people  ftMt  It  rep* 
rosents,  and  not  to  Qie  otiier  d^iartments  of 
the  goremmnt^  or  either  of  Uiem.  What 
ar«  the  respective  duties  of  these  d^iart* 
ments?  Th^  may  be  briefly  stated  thus: 
Hie  t«ste1atnre  uacte-  laws,  and  Is  com*  I 
manded  by  the  Constltutloa  to  enact  them 


in  a  certain  way.  The  executive  enforces 
the  laws,  and  by  the  Oonstltatlon  it  Is  made 
his  dnty  to  take  certain  steps  looking  to- 
wards such  enforcement  In  the  manner  pre- 
scribed therdhi  upon  the  happening  of  cer- 
tain contingencies.  The  judicial  department 
la  diarged  with  the  dnty  of  interpreting  the 
laws,  and  adjudging  rights  and  oMlgatlons 
thereunder.  What  is  the  law  upon  which 
the  judicial  department  must  thus  determine 
rights  and  obligations?  It  Is,  first,  the 
Constitution  of  the  state;  second,  so  much 
of  the  common  law  as  is  In  force  here,  and 
the  laws  of  the  Legislature;  and,  third,  the 
acts  of  the  executive  departm^t  in  those 
matters  in  which,  naAet  the  Constltntlon,  It 
Is  given  the  power  to  exercise  discretion  un- 
der certain  contingencies.  Such  behig  the 
respective  duties  of  the  several  departments. 
It  seems  to  us  that  the  acts  of  eai^  of  them, 
when  certified  as  required  by  the  Ccmstltu- 
tlov,  or  by  such  a  universal  course  of  prac^ 
tlce  as  to  have  the  force  of  a  c<mstltutlonal 
provision,  should  be  conduslTe  upon  each  of 
the  other  departments;  and  th&e  would 
seem  to  be  no  more  Improiwrlety  in  the  Leg- 
islature seeking  to  go  behind  the  final  rec- 
ord of  a  court,  for  the  purpose  of  determin- 
ing whether  or  not  it  had  obeyed  the  con- 
stltutional  directions  In  making  such  a  rec- 
ord, than  there  would  be  in  the  courts  seek- 
ing to  go  b^nd  Qie  final  record  made  by  the 
legislative  d^artment  As  we  have  seen,  the 
executive,  nnder  the  Constitution,  Is  charged 
with  doing  certain  things  upon  certain  con- 
Ungencles  happening,  and  under  the  Consti- 
tution he  Is  given  no  power  thus  to  act  ex- 
cepting upon  such  contingency;  yet  If  the 
Oovemor  determines  that  sncU  contingency 
exists,  and  acta  in  pursuance  thereof,  no 
court,  80  t&T  as  we  have  been  able  to  see, 
has  ever  sought  to  inquire  Into  the  thct  as 
to  whether  or  not  the  contingency  upon 
which  the  governor  had  founded  his  action 
In  fact  existed.  For  Instance,  nnder  the  con- 
stitution, the  GoTemw  is  authorized  to  con- 
vene the  Legislature  upon  extraordinary  oc- 
casions, and  thote  would  seem  to  be  the 
same  xenma  for  a  court  refusing  to  give 
force  to  his  proclamation  thus  convmlng  the 
Legislature,  if  np<m  lnvestlgati<m  it  found 
that  the  extraordinary  occasion  upon  whldi 
the  Governor  had  assomed  to  act  did  not 
in  fact  exist,  as  there  would  be  to  go  back 
of  the  record  made  by  the  L^cislatare.  To 
preserve  the  harmony  ot  oar  form  of  sot- 
emment,  it  must  be  hdd  Oat  these  several 
mandatory  provlsiona  are  addressed  to  the 
d^rtmait  which  is  called  upon  to  perform 
them,  and  that  neither  of  the  other  depart- 
ments can  in  any  manner  coerce  that  de- 
partnmt  into  obedience  thereto.  Courts 
have  gone  behind  the  final  record  of  the  leg- 
islative d^rtmoit  upon  irtiat  seems  to  ns 
a  &lBe  theory.  Th^  have  assnmed  that  the 
mandatory  provisions  of  the  Oonstltatlon 
are  safu  If  Vn  enforcaawt  thweof  la  In- 
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trusted  to-  the  Jadldal  d^artniait  tban  If 
so  Intnuted  to  tbe  LeiMatare;  In  otber 
words,  tbey  luve  Acted  mxm  the  presnmp- 
Uffitt  that  tiulT  depertment  Is  the  only  one  in 
which  saffident  Integrity  exists  to  Insure  the 
preserratlon  of  the  Gonetltutlon.  How  the 
courts  have  obtained  this  idea  is  somewhat 
difficult  to  asoertsin;  but  that  they  enter- 
tain it,  and  have  allowed  it  to  Influence  their 
dedatons,  Is  so  evident  that  even  a  aoper- 
fidal  examination  of  sudi  deddons  will  sat- 
isfy any  one  of  tbe  fact." 

In  Indiana  it  is  held  that  the  courts  can- 
not looE  beyond  the  enrolled  act  to  ascertain 
whether  there  has  been  a  compliance  with 
the  reiinlrenients  of  the  Conetltuaon  that  no 
bill  shall  be  presmted  to  the  Oovemor  with- 
in two  days  next  prerlons  to  the  final  ad- 
journment  Bender  t.  State,  53  Ind.  254. 

The  doctrine  that  an  enrolled  and  duly  au- 
thenticated bill  will  be  conclusively  presumed 
to  have  been  passed  in  conformity  to  the  ^ 
quirements  of  the  Constitution,  as  announced 
in  the  case  of  Sherman  t.  Story,  30  Cel.  253, 
89  Am.  Dec  93,  while  subsequently  departed 
from  by  that  court,  has  recently  been  dted 
and  sustained  in  the  case  of  Yolo  County  v. 
Golgan,  132  GaL  267,  64  Fac.  407,  &4  Am.  St 
B^.  41.  In  the  latter  case  the  court  said: 
"Tbe  lawmaking  power  of  this  state  Is  vested 
by  the  Ccmstltotlon  In  the  LeglBlatnre ;  and, 
while  tiieCouatltntlon  baa  prescribed  thefor- 
malltleB  to  be  observed  in  the  iMssage  of  bills 
and  the  creation  of  statutes,  the  powor  to 
determine  whether  these  tbrmallties  have 
beoi  compiled  with  is  necessarily  vested  in 
the  Legislature  itself,  since,  if  it  were  not, 
it  would  be  powerless  to  enact*  a  statute. 
The  Ccmstltntlon  has  not  provided  that  this 
esseotial  power  thus  vested  In  the  Legisla- 
ture shall  be  subject  to  review  by  the  courts, 
while  it  has  been  expressly  provided  that  no 
person  charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  the  three  de- 
partments— the  legislative,  executive,  and  ju- 
dicial—Into  which  the  powers  of  the  govern- 
ment are  divided  shall  exerdse  any  func- 
tions appertaining  to  either  of  the  others." 

In  Mississippi  the  subject  was  thus  dis- 
cussed in  Green  v.  Weller,  32  Miss.  690 :  "It 
may  be  that  the  l^Islatlve  acts  may  be  pass- 
ed without  compliance  with  the  require- 
ments of  the  Constitution.  If  such  defect 
or  violation  appear  on  the  face  of  the  rec- 
ord, which  can  be  judicially  noticed,  the 
power  of  the  court  to  deteroilne  the  question 
is  indisputable.  But  If  the  proper  record 
shows  that  tbe  act  has  received  the  sanctions 
required  by  the  Constitution  as  evidence  of 
its  having  been  passed  agreeably  to  the  Con- 
stitution, and  its  provisions  be  not  repug- 
nant to  the  Constitution,  the  regularity  and 
stability  of  government  and  the  peace  of 
society  require  that  it  should  have  tiie  ffwce 
of  a  valid  law." 

In  Cox  V.  Pitt  County,  146  N.  C.  584,  60 
S.  B.  516,  16  li.  B.  A.  (N.  S.)  253,  the  court 


had  under  conslderatlott  the  questioD  as  to 
whether  proper  notice  had  been  ^toi  as  re- 
quired by  the  Constitution  inlor  to  Ote  en- 
actment of  the  law  In  questifni.  It  said: 
"The  courts  will  not  go  behind  the  ratifica- 
tion of  tbe  act  to  ascertain  whether  notice 
has  been  gtvm  in  accordance  with  section 
12,  art  2,  of  the  Constitution  of  this  sUta. 
While  that  section  is  bln^g  np<Hi  the  con- 
science of  the  Gw»al  Assembly,  and  doubt- 
less is  Intoided  to  be  observed  by  that  body, 
the  courts  will  not  und«take  to  review  tbe 
action  In  that  reflect  of  a  eiMirdlnate  de- 
partment of  tbe  state  goremmeat,  and  will 
condnstvely  presume  from  ratification  that 
Oxe  notice  has  been  given." 

In  Brodnax  v.  Groom,  04  N.  C.  244,  the 
question  was  upon  a  private  act  requiring 
30  days*  notice  of  ai^Ucation,  required  by 
article  %  i  4,  of  tbe  Constitution,  and  the 
motion  was  to  prove  tliat  the  notice  liad  not 
been  given.  Hie  court,  q^eafclng  dirou^ 
Chief  Justice  Pearam.  said:  "We  axe  of 
oidnlon  that  the  ratlflcatlou  certified  bj  tba 
IJeutenant  Governor  and  the  Speaker  of  the 
House  of  Bepresentatlves  makes  it  a  matter 
of  record,  which  cannot  be  impeached  before 
the  courts  in  a  collateral  way.  Lord  Coke 
says:  *A  record,  until  revised,  impozteth 
veri^.*  There  can  be  no  doubt  that  acts 
of  the  0«ieral  Assembly,  like  judgmotts  of 
courts,  are  matters  of  record,  and  the  Idea 
that  tlie  verity  of  the  record  can  be  avHred 
against  in  a  collateral  proceeding  is  opposed 
to  all  of  the  authorities.  The  oourte  must 
act  on  the  maxim  'Omnia  pnesumnntor,'  etc. 
Suppose  an  act  of  Cohgresa  Is  returned  by 
the  President  with  his  objections,  and  the 
Vice  President  and  the  Speaker  of  the  House 
certify  that  it  passed  afterward  by  the  con- 
stitutional majority;  Is  it  open  for  the 
courts  to  go  behind  the  record  and  hear  proof 
to  the  contrary?" 

In  Carr  v.  Coke,  116  N.  C.  223,  22  S.  E.  16» 
28  L.  B.  A.  737,  47  Am.  St  Rep.  801,  it  was 
held  that  If  a  statute,  regular  on  Its  face 
and  In  due  form,  Is  ratified  and  approved  by 
the  genuine  signatures  of  the  presiding  of- 
ficers of  both  houses  of  the  L^slatare,  It 
Is  conclusive  evidence  that  it  was  regularly 
and  legally  enacted,  and  the  courts  cannot 
go  behind  this  record  for  any  cause  to  as- 
certain how  such  record  was  established.  In 
a  very  fordble  concurring  oji^on  In  this 
case,  Mr.  Justice  Montgomery  said:  "I  insist 
that  the  decision  of  the  court  in  this  case 
upholds  the  Integrity  and  Independence  of 
one  of  the  coequal  departments'  of  the  gov- 
ernment, and  preserves  the  power  and  ju* 
rlsdlctlon  of  the  two  Involved  In  this  suit 
It  Is  better  for  us,  and  wilt  be  better  for 
posterity,  if  In  cases  where  fraud  and  decdt 
have  been  or  shall  be  practiced  upon  the 
presiding  officers  of  the  House  and  Senate^ 
by  means  of  which  th^  signatures  to  esmii- 
ous  bills  have  been  obtained,  for  the  Legis- 
lature to  be  convened  Of  an  adjourameot 
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was  hod  before  diaoowy).  and  allowed  to 
correct  SDcb  errors  or  mlstakefl,  than  that 
the  court  ^ould  assume  a  Jurisdiction  which 
does  not  belong  to  it,  and  thereby  begin  an 
encroach ment  npon  tbe  ri^ts  ot  the  legisla- 
tive d^rtmoit,  to  end  possibly  in  Judicial 
tyranny,  the  basest  and  moat  detestable  spe- 
cies of  OKtressloB.'' 

In  Bx  parte  Wren*  63  Ulas.  61%  66  Am. 
Bep.  825,  the  court,  in  a  vigorous  opinion, 
held  that  the  enrolled  act,  alsned  by  the 
Preddent  ot  the  Soiate  and  the  Speaker  of 
the  House  of  Bepresentatives  and  the  Gov- 
ernor, is  the  sole  eiposltlon  of  its  contokts, 
and  the  conclnslve  evidence  of  Its  existence 
and  it  is  not  allowable  to  look  forthw  to 
discover  the  history  of  the  act  After  a  re- 
view of  the  adjudged  cases,  the  court  said: 
**S>rery  other  view  subordinates  the  Legis- 
lature, and  disregards  the  coeqnal  position 
in  OUT  system  of  the  three  departments  of 
govnnment.  If  the  validity  of  every  act 
published  as  law  is  to  be  tested  by  exam- 
ining its  history,  as  Bibown  the  Jovnals  of 
the  two  houses  of  the  Leglslatnie,  there  will 
be  an  amount  of  litigation,  difficulty,  and 
painful  uncwtalnty  appalling  in  ito  contem- 
plation, and  multiplying  a  hundredfold  the 
alleged  nnc^tainty  of  the  law.  Every  suU 
before  every  court,  where  the  validity  of  a 
Rtatute  may  be  called  in  question  as  affect- 
ing the  right  of  a  litigant,  will  be  in  the  na- 
ture of  an  appeal,  or  writ  of  error,  or  bill  of 
review,  for  errors  apparent  on  the  face  of 
the  lej^attve  records,  and  the  Journals  must 
be  explored  to  determine  if  some  contradic- 
tion does  not  exist  between  the  Journals  and 
the  Mil  signed  by  the  presiding  officers  of  the 
two  houses.  What  is  the  law  to  be  declared 
by  the  court?  It  must  Inform  Itself  as  best 
It  can  what  Is  the  law.  If  It  may  go  beyond 
the  enrolled  and  signed  bill,  and  try  Its  va- 
lidity by  the  record  contained  In  the  Jour- 
nals, it  must  perform  this 'task  as  often  as 
<»lled  on,  and  ever>'  court  must  do  It  A 
Justice  of  the  peace  must  do  It,  for  be  has 
as  much  right  and  Is  as  much  bound  to  pre- 
nerve  the  Constitution  and  declare  and  ap- 
ply the  law  as  any  other  court,  and  w^  will 
have  the  spectacle  of  examlnatlou  of  Jour- 
nals by  Justices  of  the  peace,  and  statutes  de- 
clared to  be  not  law  as  the  result  of  thdr 
journalistic  history,  and  the  circuit  and 
chancery  courts  will  be  constantly  engaged 
in  like  manner,  and  this  court,  on  appeal, 
have  often  to  try  the  correctness  of  the 
determination  of  the  court  below  as  to  the 
conclusion  to  be  drawn  from  the  legislative 
Journals  on  the  Inquiry  as  to  the  validity 
of  the  statutes  thus  tested.  *  *  •  Let 
the  courts  accept  as  statutes,  duly  enacted, 
such  Mils  as  are  delivered  by  the  Legisla- 
ture as  their  acts,  authenticated  as  such  In 
the  prescribed  mode." 

Chief  Justice  Beasley,  Id  Pangborn  v. 
Toung,  .32  N.  J.  Law,  29,  mentions  that  In  the 
frame  of  the  state  government  there  are 
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three  co-ordinate  branches.  In  all  things  equal 
and  Independent,  each  In  Its  sphere  the  trust- 
ed agent  of  the  public ;  and  It  Is  arrogating 
an  authority  not  glvm  to  the  Judiciary,  to 
inquire  Into  the  veracity  of  the  oertlfleate  by 
which  the  lawmaking  power  authenticates  Its 
acta.  In  the  opinion  of  the  court,  the  power 
to  certify  to  the  public  laws  which  have  been 
enacted  Is  one  of  the  trusts  of  the  Constitu- 
tion to  the  department  of  the  state  govern- 
m&at  charged  wltti  such  duty. 

The  Texas  Supreme  Gonrt  says:  "Our 
Constitution  provides  that,  after  the  passage 
of  a  bai,  it  shall  be  signed  by  the  presiding 
officer  of  each  house  in  present  of  the 
house;  and  we  are  of  opinion,  when  a  bill 
has  been  so  signed  and  has  been  submitted 
to  and  approved  by  the  Qovemoi^  It  was  In- 
tended that  it  should  afford  conclusive  evi- 
dence that  tbe  act  had  been  passed  in  the 
manner  required  by  the  Constitution.  Such 
rule  bdng  the  rule  of  tbe  common  lav,  we 
thing.  In  the  absence  of  something  in  Uke 
Constitution  expressly  showing  a  contrary  in- 
tention, it  Is  fiilr  to  presume  that  the  same 
rule  should  preralLln  this  state.  There  is  no 
provision  in  the  Ccmstltntlon  indicating  in 
any  direct  manner  such  contrary  Intentlcm; 
and  tbe  fact  that  it  la  jsovided  that  Journals 
shall  be  kept  and  that  certain  things  should 
be  entmd  therein  we  think  Insufficient  to 
show  any  sudi  purpose."  Williams  v.  Tay- 
lor, 83  Tex.  667,  19  S.  W.  1B6. 

The  Kentucky  Court  of  Appeals,  In  a  per- 
suasive opinion,  has  held  that  tbe  enrolled 
bill  signed  by  the  presiding  officers  and  ap- 
proved by  the  Governor  was  conclusive  evi- 
dence of  its  passage  according  to  the  Consti- 
tution. The  court  observed:  "That  the  act 
or  successive  acts  of  some  agency  somewhere 
or  somehow  must  be  held  conclusive  Is  en- 
tirely evidoit,  unless  we  open  the  doors  to 
all  competent  proo^  Including  that  of  a 
member  on  the  floor,  an  absurdity  not  to  be 
thought  of.  *  *  *  The  enrolled  bill,  so 
attested  and  signed  and  approved  by  the 
executive,  Is  easy  of  access  and  Inspection; 
but  what  shall  we  say  ot  the  Journals?  At 
the  session  at  which  the  law  under  consid- 
eration was  adopted,  those  records  consist 
of  over  4,000  pages.  They  seem  to  have  been 
hurriedly  and  Imperfectly  Indexed,  as  in  the 
nature  of  things  they  must  ever  be.  The  as- 
sdduouB  lawyer,  who  plods  through  those  vol- 
umes, may  fall  to  find  evidence  of  an  impor- 
tant step  required  by  the  Constitution  to 
support  a  statute  which  has  been  promulgat- 
ed as  the  law  of  the  land,  and  the  court  in 
this  case  declares  as  a  matter  of  fact  that 
the  prima  facie  law  so  promulgated  Is  not 
in  fact  the  law.  In  an  adjoining  circuit  the 
court  is  more  fortunate,  and  the  missing  step 
is  found,  or  the  erroneous  entry  is  found  cor- 
rected elsewhere  in  the  record.  So  the  law 
is  upheld,  and  this  confusing  result  will  be 
reached,  not  because  the  law  depends  upon 
tbe  testimony  or  the  pleadings  In  any  given 
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CBM^  for  the  coorti  most  take  JntUdal  notice 
of  tbe  JooRials,  If  Oey  are  contiollli%  as 
well  as  of  tbe  s^natures  of  tbe  prealdiiis 
officers,  If  tbey  are  to  be  held  eoiudtudre; 
tmt  tbe  eonfnsion  cornea  from  the  nature  of 
the  record  to  he  Inspected.  This  is  osDallr 
prepared  by  the  sabonUnate  officers  hurried- 
ly, amidst  tbe  excitement  and  confusion  Inci- 
dent to  l^lsIatlTe  bodies,  and  with  small 
concern  for  those  detalla  which  are  to  become 
so  Important  If  the  record  Is  to  be  subjected 
to  Jodlcial  scrutiny."  Lafferty  t.  Huffman. 
99  Ey.  80,  86  S.  W.  123,  32  L.  B.  A.  203. 

The  doctrine  we  adhere  to  Is  affirmed  In 
the  following  cases:  Lyons  t.  Woods,  153 
U.  S.  649,  14  Sup.  Gt.  059,  S8  L.  Ed.  854  ; 
People  V.  Devlin,  33  N.  T.  260,  88  Am.  Dec 
377;  Hnnt'v.  Van  Alstyne,  25  Wend.  605; 
People  T.  Ck>mmisBionerB,  54  N.  Y.  276,  13 
Am.  R^.  681;  Evans  t.  Browne,  80  Xnd. 
614,  96  Am.  Dec  710;  Warner  t.  Beers,  23 
Wend.  (N.  Y.)  103,  at  page  172;  Fooke  v. 
Fleming,  13  Md.  392 ;  Clare  t.  State,  6  Iowa, 
510;  Duncombe  v.  Prlndle,  12  Iowa,  1;  Eld 
T.  Gorham,  20  Conn.  8;  Weeks  r.  Smith,  81 
He.  538,  18  Atl.  326;  Bender  t.  State,  63 
Ind.  254;  Narregang  v.  Brown  County,  14 
S.  D.  357,  85  N.  W.  602;  State  T.  Bacon,  14 
S.  D.  394,  85  N.  W.  005;  Scarborough  v. 
Boblnson,  81  N.  C.  409;  Underground  Cable 
Cft  T.  Atty.  Gen.,  46  N.  J.  Eq.  270, 19  Atl.  733, 
19  Am.  St  Rep.  394;  Freeholders  t.  Bteven- 
■on,  46  N.  J.  Law,  173;  People  t.  Burt,  43 
GaL  600;  State  ex  reL  Herron  t.  Smith,  44 
Ohio  St  34S,  7  N.  B.  447. 12  M.  B.  829;  State 
T.  Swift,  10  Not.  m  21  Am.  Sep.  721;  Mc- 
lane  t.  Easchal,  8  Ittz.  Civ.  App.  SOS,  28  S. 
W.  711;  TJaener  t.  State,  8  Tex.  App.  177, 
lai;  Donaldson  t.  State,  15  T«c 
Bx  parte  Tipton,  28  Tex.  App.  438,  13  8.  W. 
910,  8  L.  B.  A.  328;  People  v.  Clayton,  5 
Utah,  008,  18  Pac  «28;  Ritchie  Blehards, 
14  TTtah,  84S,  8SS,  47  Pac.  670;  State  t. 
JTenea,  6  Wash.  452,  473,  84  Paa  201,  28  L. 
B.  A.  840;  Comstoek  Tracey  <C.  a)  46 
Fed.  162,  171;  Uathla  T.  States  81  Fla.  201. 
12  South.  681;  Home  Telegraph  Go.  t.  Nash- 
Tllle,  118  Tenn.  1,  101  S.  W.  770,  11  Ann. 
Gas.  824. 

The  cases  ^ted  may  be  distinguished  In 
particulars,  but  tbe  principle  announced  and 
adhered  to  Is  that  the  Judicial  department 
must  keep-  within  Its  sphere ;  that  It  must 
not  arrogate  to  itself  a  superiority  orer  the 
other  two  co-ordinate  and  coequal  depart- 
ments of  the  government,  and  erect  Itself 
into  a  tribunal  to  watch  with  Jealous  scruti- 
ny the  acts  confided  by  the  fundamental  law 
to  another  department;  In  short,  the  doc- 
trine that  the  records  of  the  legislative  and 
execntlve  departments  of  the  government, 
when  promulgated  and  authenticated  and  de- 
posited with  the  legal  custodian  thereof,  as 
provided  in  the  Constitution,  import  a  verity 
which  Is  conclusive  ui>on  the  Judicial  depart- 
ment, and  which  record  may  not  be  Impeatdk- 


ed  by  any  evidence  aliunde  aneb  rectwd  1> 
sturdily  vindicated  In  them  alL 

Indeed,  the  ooorts  that  have  taken  a  con- 
trary view  are  g^erally  receding  from  the 
position.  Tn  an  Illinois  case  die  court  says: 
"We  are  not,  however,  prepared  to  aaj  that 
a  different  rule  might  not  hav«  subaemd 
the  public  Interest  equally  wdl,  leaving  the 
Legislature  and  the  executive  to  guard  the 
public  Intneirt  in  this  regard,  or  to  become 
responalUe  for  Its  negleet''  Peoide  ▼.  Stame, 
36  ni.  121,  reading  at  page  188,  8S  Am.  Dec. 
348. 

In  State  v.  Moore^  87  Vtb.  18,  65  K.  W. 
299,  oocnra  the  following:  *^ev6  the  qam- 
tlon  a  new  one  ta  this  state,  we'  would  aay 
that  a  bill  duly  deposited  in  the  office  of  tbe 
Secretary  of  State,  bearing  Uw  slgnatorce 
of  the  presiding  officers  of  tlie  remeetlve 
houses  of  tbe  Legislature  and  of  tbe  Govern- 
or, imports  abeolnte  verity,  amd  that  the 
conrts  could  not  look  beyond  the  signatures 
of  these  officers  to  ascertain  wliat  tftber 
house  has  done  aa  to  any  Items  in  said  hllL" 

Mr.  Snth«rland,  in  the  latest  edithm  of 
his  work  on  Statutory  Gonstmctton,  says: 
"It  is  no  longer  true  that  *in  a  large  majw- 
Ity  of  tbe  states'  the  conrts  have  bdd  tiiat 
the  enndled  act  may  be  Impeached  by  a  re- 
sort to  the  Journals.  A  comparison  will  show 
that  the  conrta  are  now  about  eanally  divid- 
ed on  tlie  question.  The  current  of  Judicial 
decision  tai  the  last  ten  years  has  been  strong- 
ly against  tbe  right  of  the  courts  to  go  back 
of  the  enrolled  act  Undoubtedly  the  ded- 
sion  of  the  Supreme  Court  of  the  United 
States  in  Field  v.  Clark  has  had  much  to  do 
In  creating  and  augmenting  this  current; 
but  it  may  also  be  due  to  the  greater  sim- 
plicity, certainty,  and  reasonableaess  of  the 
doctrine  whi<A  holds  the  enrolled  act  to  be 
conclusive.  Many  courts  and  Judges,  while 
feeling  comiwlled  to  follow  former  dedalau 
holding  that  the  enrolled  act  may  be  im- 
peached by  the  Journals,  have  done  bo  re- 
luctantly, and  have  expressed  doubts  as  to 
the  validity  of  the  doctrine,  and  in  many 
cases,  as  will  appear  In  tbe  following  sec 
Uons,  have  qualified  and  restricted  It  In  im- 
portant particulars."  Sutherland.  Statutory 
Construction,  voL  1,  p.  72,  second  edition  by 
Lewis. 

If  a  properly  enrolled  and  authenticated 
act  of  the  Legislature  speaks  verity,  snr^ 
that  same  act,  fortified  by  the  aK>roval  of  a 
majority  of  the  qualified  vot^  of  the  state 
and  the  invdamation  of  tbe  Governor,  Is- 
sued under  a  mandate  of  the  Constitution, 
declaring  the  act  has  become  and  Is  a  law, 
is  doubly  8trength«ed  as  a  record  of  unim- 
peachable character.  Indeed,  we  feel  that  we 
could  rest  our  decision  of  this  question,  with- 
out the  support  of  analt^us  reason  as  ap- 
plied to  legislative  acts,  upon  the  plain  lan- 
guage of  the  constitutional  provision  that 
any  measure  shall  become  law  when  approv- 
ed by  a  majority  vote  and  proclaimed  aa  such 
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by  the  GoTemor.  These  are  mandatoiy  pro- 
Tlsions  of  the  Constltatloii,  and  they  attadi 
no  otbor  condltloii  to  a  xvtemA  meaanre  be- 
coming B  law  than  approvai  br  tlie  electorate 
and  the  Govemor'a  prodamatlon.  Other  con- 
ditions could  have  been  imposed,  and  their 
emieslon  must  have  been  intentional,  and 
for  the  express  pnrpoae  of  preventing  judi- 
cial interference  In  matters  wholly  le^lslatiTe 
and  ezeaitiT&  We  agree  with  those  conrts 
that  maintain  that  each  d^rtment  of  gov 
mimoit  should  in  tact,  as  well  as  in  theory, 
be  indepmdent  of  the  other.  Mandatory 
proTlsions  of  the  Constitution  as  to  the  mak- 
ing of  laws  are  directed  to  the  attention  of 
Hw  legislatlTe  dcjnTtmait,  and  are  binding 
on  the  consdoice  <tf  those  whose  daty  it  is 
to  obstfre  than.  This  is  likewise  true  of 
the  executive  and  Judicial  dqwrtmoata  with- 
in tlidr  spbera  Until  the  people,  through 
tiielr  fundamratal  law,  shall  reqaire  the 
courts  to  supervise  and  direct  the  actions 
of  tlie  otliw  departments  In  the  process  of 
making  laws,  we  sliall  adhere  to  tlie  theory 
of  government  tliat  those  d^Murtmoots  are 
responsible  to  the  people  for  any  neglect  of 
dul7,  and  not  to  the  courts,  and  that  their 
records,  when  authenticated  as  required  by 
the  Constitution  and  preecnted  to  this  de- 
partment, will  import  absolute  verity,  and 
conclude  us  from  going  b^ond  each  records 
to  Impeacii  thou. 

As  before  stated  In  this  iwlnlon,  the  omirts 
have  power,  and  will  not  refuse  to  exercise 
1^  It  timely  invoked,  to  command  or  restrain 
merely  ministerial  acts  of  the  administrative 
officers.  Consummated  os  completed  acta  we 
will  not  annul  for  reasons  that  might  have 
IKWsessed  merit,  if  urged  at  the  proper  tlmb 
In  PxohiUtoiy  Amendment  Cases,  24  Kan. 
no,  ft  case  In  some  respeots  similar  to  this 
one^  that  court,  qMaking  through  Justice 
Brewer,  afterwards  Associate  Justice  of  tbe 
Supreme  Court  of  the  United  States,  at  page 
720,  said:  "After  the  contest  was  ended  and 
the  election  over,  the  claim  Is  for  the  first 
time  made  that  after  all  there  was  nothing 
In  ttct  btfore  Uie  peotHe;  that  Uils  whole 
canvass,  (acdtement,  and  struggle  was  dnqily 
a  stupoidoUB  farc^  meaning  nothing,  accom- 
plishing nothing.  This  is  a  government  of 
the  people,  the  peoiAe,  and  for  the  people. 
This  court  has  again  and  again  recognised 
the  doctrine^  lying  at  the  foundation  of  popu- 
lar goTemmenta,  that  in  electbms  the  will 
of  tbe  majority  controls,  and  that  mere  Ir- 
vegnlarltlei  or  InfoimalltleB  In  the  conduct 
of  an  eleetl<Hii  are  Impotent  to  thwart  the 
expressed  will  of  such  majority.  OUkdand  v. 
SChuylo-,  9  Kan.  5fld;  ICoirls  t.  Tanlaning- 
taam,  11  Kan.  200;  Wlldman  t.  Andnson, 
IT  San.  344:  Jones  v.  Caldwell,  21  Kan.  166; 
I«wls  T.  Comm'rs  of  Bonrb<m  County,  12 
Kan.  186.  In  the  opinion  of  the  case  last 
cMed,  we  said,  q>eaking  of  a  case  somewltat 
fllmllar:  'Notwithstanding  the  silence  of  the 


statute  and  the  omissions  of  the  order,  an 
election  would  doubtless  be  valid,  where  the 
people  g«iera]ly  acquiesced  in  the  manner 
and  took  i>art  in  the  election.'  We  could  not 
have  used  language  more  apt  If  we  had  been 
antlclfnting  this  very  case.  While  estoi^ 
may  not  technically  bind  either  party  to  an 
election,  yet  where  a  mere  defect  of  form 
exists,  which  may.  If  presented  seasonably, 
be  fully  corrected,  and  Is  not  suggested  until 
after  tbe  election  Is  over,  there  is  eminent 
justice  In  applying  the  principles  of  estoppel, 
and  holding  that  th^  who  have  gone  to  trial 
on  the  merits  shall  not,  whoa  beatai  there^ 
go  bach  to  an  amendable  defect  la  the  pra> 
Uminary  proceedings." 

It  appearliv  tbat  the  act  in  question  la, 
and  was  at  the  time  ai^llant  is  charged 
with  its  violation,  a  valid  exercise  of  legis- 
latlTe antbority,  and  a  subsisting  law  mdor 
the  poUce  power  of  the  state,  it  Is  the  dnty 
of  tbe  courts  to  admtnistu  It  as  wadL 

There  appearing  In  the  record  no  error 
prejudicial  to  any  sqbBtanitlal  rlgAt  of  tlie  de> 
fendant,  tbe  judgment  at  tlw  lowar  oooxt  la 
affirmed. 
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(Supreme  Court  of  Washington.   April  1, 
1018.) 

1.  PixADXHo  (II  211.  218*)— OBJEcnoira  n 
Coupuiirr— DBwreaxB  Obk  Tamra  — Bn- 
BBvnfo  DaciaioiT. 

It  was  not  error  for  the  trial  coort  to  al- 
low defendants  to  interpose  at  the  trial  an  ob- 
jection to  the  snffidencr  of  the  complaint  in 
the  form  of  a  demurrer  ore  teaos,  and  to  take 
the  objectiott  nnder  advisemat  ttDtU  tk»  doee 
of  the  evidence. 

[Ed.  Note.— For  otlier  eases,  see  PleadtnCi 
Cent  Dig.  H  472,  481,  S48-666;  Dec.  Dig.  H 
211,  218.»] 

2.  PixADtifo  (I  237*)— Ahkrouht  lo  Ooir- 
roue  TO  Pioor. 

The  withdrawal  of  dtf eadants  from  tSe  trU 
of  a  cue  after  enteiinc  an  obJecti<m  to  the 
complaint  In  the  form  of  a  demurrer  ore  tenua 
did  not  affect  plaintiff'*  right  to  prove  a  cause 
of  action,  and  to  amend  its  comidaiot  to  oor- 
reapood  with  the  proofs. 

[Ed.  Note.— For  other  caaes,  see  Pleading, 
Cent.  Dig.  H  603-619;  Dec.  Dig.  |  237.*] 

3.  UEOBAKICB*  lilXIIB  (I  271*)— FoBBOLOfltFBB 

-Pleading. 

Under  Bern.  &  BaL  Code,  1 1129,  providing 
that  every  person  performiog  labor  upon  or 
famiahing  material  to  be  Dsed  in  the  conatmc- 
tlon,  alteratloD,  or  repair  of  a  building  has  a 
lien  thereon  for  aadi  labor  or  mateiial,  wheth- 
er performed  or  fomisbed  at  the  instance  of 
the  owner  of  the  property  subject  to  the  lien, 
or  hia  agent,  and  that  every  coDtractor,  sub- 
contractor, architect,  bonder,  or  person  hav- 
hig  charge  of  the  constrvctioB,  alteratioB,  or 
repair  aball  be  held  to  be  the  owner's  agent, 
a  complaint  in  an  action  to  foreclose  a  lien  al- 
leging tbat  plaintiff  famiabed  material  and 
performed  labor  at  the  spedal  Instance  and 
reqaest  of  certain  parties  in  and  about  the 
conatmetion  and  alteration  of  a  certain  build- 
ing, without  showing  that  such  parties  were  the 
agents  of  the  owner,  or  were  contractors,  sob- 
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notwithstanding  the  withdrawal  of  the  re- 
spondents, to  go  on  with  Its  case,  and  prore 
a  cause  of  action  against  them,  if  it  oonld. 
If  it  succeeded  In  Its  proofs,  and  the  conrt 
should  hold  its  complaint  defective,  its  right 
to  amend  would  not  be  aCTected  by  the  ab- 
sence of  the  respondents ;  on  the  contrary,  it 
could  amend  Its  complaint  to  correspond 
with  Its  proofs  and  take  Judgment  against 
them  at  if  they  were  personally  present 

[I]  complaint  was  clrarly  defective. 
It  was  alleged  "that  on  the  14th  day  of 
S^)tember,  1911.  plalntUf,  at  the  special  di- 
stance and  request  of  James  Duffy  and  Koh- 
ler  &  Chase,  a  corporation,  commenced  to 
furnish  material  and  perform  labor,  whldi 
material  was  used,  and  which  labor  was 
performed,  in  and  about  the  constructloD 
and  alteration  of  a  certain  batlding  or  stmc- 
ture  on  the  premises  her^nabove  described, 
which  material  was  of  the  reasonable  val- 
ue," etc.,  but  there  was  no  auction  of  the 
relation  of  James  Duffy  or  Kohler  &  Chase 
to  t3xe  owners  of  the  property;  that  is  to 
say.  there  was  no  auction  that  they  were 
the  actual  agents  of  the  ownw  of  the  prop- 
erty, or  were  omtractora,  sabcontractors, 
architects,  builders,  or  persons  having  charge 
of  the  construction  of  the  building  on  which 
the  lien  is  claimed.  Persons  standing  in 
one  or  the  other  of  these  relatloDs  to  the 
owner  are  the  only  persona  that  can  lawful- 
ly bind  his  property  for  materials  or  labor 
used  In  the  construction  or  alteration  of  a 
bulldii^  thereon,  and  a  complaint,  if  it  be 
not  subject  to  dwnurrer,  most  set  forth  that 
the  materials  and  labor  for  which  the  Uen 
is  daimed  were  furnished  either  at  the  in- 
Btance  of  the  owner  or  some  prason  bearing 
this  statutory  relattonsUp  to  the  owoa. 
Rem.  &  BaL  Code,  1  112»;  Oanal  Jximber 
Co.  V.  Kong  Tick  Investment  Oo^  190  Pae. 
492. 

The  defects  In  0w  complaint,  however, 
were  amendable,  and  we  have  searched  tiie 
evidence  for  the  purpose  ct  aacwtatailng 
whether  or  not  the  prwtfs  offered  at  the  trlat 
supplied  the  defects;  but  the  evidenee  on 
this  question  Is  as  much  barren  as  the  com* 
plaint  The  proofs  were  directed  to  a  abow^ 
log  of  the  value  of  the  materials  fnmlahed. 
and  Uuxe  la  not  even  an  Indirect  rtferooe 
to  the  matter  now  under  Inqniry. 

Since  it  was  necessary  to  allege  that  the 
person  ordering  the  materials  and  hiring  the 
labor  bore  to  the  owner  of  the  stractnre  be- 
ing altered  or  constructed  the  ndation  of 
agent  as  defined  by  the  statute,  it  was  also 
necessary,  in  order  to  support  a  recovery*  to 
prove  such  t&et,  and,  therein  being  no  soch 
proof,  the  judgment  most  stand  affirmed.  It 
is  so  ordered. 

CROW,  J.,  and  MAIN,  HOBBIS,  and  EL- 
LIS, JJ.,  concur. 

-WM  o tiler  oasea  sm  umt  topic  and  mcUoo  NUMBER  Ui  D«c.  Dig-  *  Am.  Dig.  Kay-Mo.  Sarlaa  a  R«p'r  latew 


contractora,  architects,  bnlldera,  or  peraons 
having  diarge  of  the  construction,  was  insnm- 

cient 

[Eid.  Note.— For  other  caaea.  see  Mechanics 
Liens.  Cent  Dig.  H  494r^;  Dec.  Dig.  I 
2n.*] 

Department  2.  Appeal  from  Superior 
V'ourt,  King  County;  King  Dykeman,  Judge- 
Action  by  the  C.  a  Belknap  Glass  Com- 
pany against  Daniel  Kelldier  and  Louisiana 
De  Wolfe  Whittlesey  and  others.  From  a 
judgment  dismissing  the  complaint  as  to  the 
defeudantB  mentioned,  phiintUf  appeals.  Af- 
firmed. 

Gates  &  Emery,  of  Seattle,  for  appellant 
Bausman  &  Kelleher,  of  Seattle^  for  respond- 
ents. 

FULLERTON,  J.  The  ai([>ellant  brought 
this  action  against  the  respondents  Kelleher 
and  Whittlesey  and  others  to  foreclose  a  ma- 
terialman's lien.  Issue  was  taken  on  the 
complaint,  and  a  day  fixed  for  the  triaL  On 
the  day  appointed,  the  jwrtles  appeared, 
whereupon  the  respondents  Kelleher  and 
Whittlesey  entered  an  objection  in  the  form 
of  a  demurrer  ore  tenus  to  the  complaint  on 
the  ground,  that  it  did  not  state  facts  snffi- 
clent  to  constitute  a  cause  of  action,  and 
announced  that  they  would  stand  on  their 
objection,  and  not  participate  in  the  trial 
of  the  cause.  The  court,  without  passing 
on  the  objection,  proceeded  to  trial  on  the 
Issues  made  by  the  answers  of  the  other  de- 
fendants. At  the  conclusion  of  the  trial, 
the  court  sustained  the  objection  of  the  re- 
spondents, and  entered  a  Judgment  in  their 
favor  denying  a  foreclosure  of  the  lien,  and 
dismissed  the  action  as  to  them.  The  record 
In  this  court  does  not  dlsdose.  what  disposi- 
tion was  made  of  the  action  as  to  the  other 
defendants,  although  it  appears  from  the 
statement  of  facts  that  the  court  announced, 
at  the  conclusion  of  the  trial,  that  It  would 
deny  a  foreclosure  as  to  all  of  the  defend- 
ants, and  allow  a  personal  Judgment  for  the 
amount  claimed  to  be  due  against  the  de- 
fendant James  Duf^.  This  appeal  Is  taken 
from  the  judgment  of  dismissal  entered  In 
favor  of  Kelleher  and  Whittlesey. 

[1,1]  In  this  court  complaint  Is  made  of 
the  procedure  followed  by  the  trial  court 
It  is  claimed  that  it  was  error  to  allow  an 
objection  to  the  sufficiency  of  the  complaint 
after  issue  had  been  joined  by  answer,  and 
error  to  take  the  objection  under  advise- 
ment until  the  close  of  the  evidence.  But 
the  respondents  had  the  right  to  rest  their 
defense  on  an  objection  to  the  sufficiency  of 
the  complaint,  If  they  so  desired,  even  after 
answer  filed,  and  this  is  all  they  did  do  In 
effect  The  conduct  of  the  respondents  In 
thin  regard  was  a  matter  entirely  without 
the  control  of  the  court  Moreover,  no  right 
of  the  appellant  was  affected  by  the  action 
of  the  court   The  appellant  was  at  liberty, 
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(7S  W«di.  UT) 

JONBS  T.  JONES. 

{Snpremc  Ocrart  of  Washinfton.  Much  28, 

1913.) 

1.  Appeal  and  Error  (S  85*)— Decisions  Rb- 
viEWABLB— Judicial  Chabacteb  of  Tribu- 

Tbe  right  of  appeal  from  an  order  or  the 
superior  court  fixing  tbe  fees  of  a  party's  at- 
tonieys  ponaant  to  a  stipulation  that  tbe 
amooDt  of  compensation  due  tbem  might  be  fix- 
ed by  the  Jndge  of  inch  court  could  not  be  de- 
nied on  tbe  ground  that  the  qaeetlon  of  com- 

Eensation  was  submitted  to  the  court  as  an  ar- 
itrator;   the  atipulation  showing  that  it  was 
submitted  to  ft  as  a  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  {H8-S58:  Dec  Dig.  |  85.*] 

2.  Affbax.  akd  Error  ($  97*>— PsBsoita  Bit- 
TTTLiD  TO  Appeal. 

TTnder  Rem.  &  Bal.  Code.  |  1716,  subd.  1, 
authorizing  any  party  aggrieved  to  appeal  to 
tiie  Supreme  Court  from  tbe  final  judgment  in 
an  action  or  proceeding,  which  appeal  shall  al- 
.  so  bring  up  for  review  any  order  made  in  the 
same  action  or  proceeding  before  or  after  judg- 
ment, if  the  record  sufficiently  shows  tbe  order, 
and  subdivision  6,  autborizing  any  par^  ag- 
grieved to  appeal  from  any  order  aiiecting  a 
substantial  right  which  either  determines  the 
action  or  proceeding,  and  prevents  a  final  judg- 
ment, discontinues  the  action,  ftrants  a  new  trial 
or  sets  aside  or  refuses  to  affirm  an  award  ol 
arbitrators,  or  refers  the  cause  bach  to  them', 
a  party's  attornejrs  could  appeal  from  an  order 
fixing  their  compensation  pursoant  to  a  stipula- 
tion by  the  party  and  ue  attorneys  that  tbe 
court  might  nx  the  compensation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Out.  Dig.  ft  655^^;  Dec  Dig.  i 
97.*] 

8.  Attornet  akd  Cuent  (8  103*)— Eicplot- 
ueht  of  assooiatk  counsbl  —  ratifica- 
TION. 

Where  a  party's  attorney  employed  an- 
other attorney  who,  to  tbe  party's  Knowledge, 
actively  engaged  in  the  case  in  her  belialf,  she 
thereby  ratified  his  employment,  even  if  she  had 
not  theretofore  directed  it. 

[Ed.  Xote. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  f  154 ;  Dec.  Dig.  |  103.*] 

4.  Attornet  and  Client  {|  141*)— Compen- 
RATioN— Value  op  Services.  • 

A  wife,  sued  tot  divorce,  represented  to  her 
attorn^s  that  her  husband  was  worth  over 
91AK)O,000;  that  she  bad  been  overreached  io 
a  settlement  between  the  hnshand  and  herself, 
whereby  he  retained  property  worth  fl.000,000 
or  more,  while  she  obtained  only  $126,000; 
tiiat  she  had  good  cause  for  divorce ;  and  that 
lie  had  no  cause.  Acting  upon  these  represen- 
tations, tbe  attorneys  examined  a  great  many 

{lapers  submitted  by  her,  had  a  number  of 
engtby  conferences  with  her,  prepared  and  fil- 
ed an  answer  and  cross-complaint,  and  a  num- 
ber of  motions  and  affidavits,  and  appeared  in 
court  at  least  three  times  for  the  purpose  of 
getting  an  allowance  for  counsel  fees,  suit  mon* 
ey,  and  alimony,  getting  an  order  preserving 
the  status  quo  of  the  property,  and  restraining 
the  husband  from  harassing  the  wife  pending 
tbe  litigation.  They  obtained  an  order  granting 
an  allowance  of  (500  as  suit  money ;  the  other 
applications  being  denied.  On  a  hearing  to  de- 
termine their  compensation  <the  wife  wishing 
to  substitute  other  attorneys),  attorneys  called 
by  them  as  witnesses  placed  the  value  of  the 
services  at  frtun  fl,000  to  #4,000,  while  attor- 
neys called  by  her  placed  their  value  at  from 
«100  to  1200;  the  testimony  being  all  based 
upon  hypothetical  questions.  One  witness  in 
answer  to  a  question  fttfrly  embracing  the  facts 


glared  their  value  'at  approximately  $1,000l 
fetd,  that  the  court  erred  in  allowing  tbe  at- 
torneys only  |i350,  and  Owy  should  be  allowed 

[Ed.  Note.— For  other  cases,  ate  Attomej  and 
CUent  Cent  Dig.  |  347 ;  Dee.  Dig.  1  141.*] 

Chadwick,  J.,  dissentfag. 

Department  1.  Appeal  from  Snperior  Gonrt, 
King  County ;  John  F.  Main,  Judge. 

Action  by  Harry  A.  Jones  against  Clara 
B.  Jones.  From  an  order  flzlng  the  fees  of 
George  Olson  and  anotber  as  attorneys  for 
defendant,  the  attomera  appeal.  Reversed, 
with  dtrecttons. 

Qeo.  Olson  and  MUo  A.  Root,  botb  of 
Seattle,  iiro  8&  Donworth  &  Todd,  of  Seattle, 
for  respondent 

OOSE,  J.  This  Is  an  appeal  from  an  order 
of  tbe  superior  court  of  King  county  fixing 
tbe  amount  of  tbe  attorney's  fees  of  the  ap- 
pellants  George  Olson  and  Milo  A.  Root  for 
services  rendered  to  tbe  respondent  Clara 
B.  Jones  In  a  divorce  action  between  her 
husband  and  taerseiC  The  order  was  entered 
in  the  main  action  in  pursuance  of  a  stipula- 
tion filed  therein.  The  stipulation,  omitting 
title,  Is  as  follows:  "It  Is  hereby  stipulated 
and  agreed  by  and  between  the  above-named 
d^endant,  Clara  B.  JoneB,  and  her  attom^s^ 
George  Olson  and  Milo  A.  Root,  ttaat  tbe 
amount  of  compensation  due  said  attom^s 
to  this  date  may  be  fixed  by  tbe  judge  <rf  tbe 
above-entitled  court  Wtaerenp<m  said  attor- 
neys are  to  turn  over  to  eaid  defendant  any 
papers  tiiat  they  may  hare  in  tbelr  posses* 
slon,  and  withdraw  tbelr  ai^>earance  as  at- 
torneys for  said  defendant  in  tbe  causes 
Clara  B.  Jones,  Def^dant  Geo.  Olson,  Mllu 
A.  Root,  Attorneys  for  Defendant"  Tbe  at- 
torneys, Olson  and  Root,  have  appealed. 

The  respondent  has  r^ewed  her  mottoo 
to  dismiss  tbe  appeal  upon  the  grounds  0) 
that  die  appdlants  were  not  parties  to  the 
action  and  hence  have  no  right  of  appeal; 
and  (2)  that  under  the  stipulation  tbe  judge 
of  tbe  superior  court  acted  only  as  an  ar- 
bitrator, and  that  bis  dedsioa  la  flnaL  Tbe 
motion  was  heretofore  submitted  and  denied 
without  an  opinion. 

[1,2]  The  stipulation  was  made  for  tbe 
purpose  of  freeing  certain  papers  wblcb 
tbe  respondent  had  placed  in  tbe  bands  of 
the  appellants  In  the  progress  of  hex  suit 
from  the  attorney's  lien,  and  fixing  tbelr 
compensation  in  order  that  she  might  sub- 
stitute other  counsel  under  the  provislona 
of  the  Code  (Rem.  &  BaL  |i  133-138).  It  is 
quite  clear  from  tbe  stipulation  that  the 
question  of  compensation  was  submitted  to 
the  court  as  a  court,  and  not  as  an  arbitrator. 
The  aiH>ellant8'  right  to  aiq^eal  from  the 
order  fixing  their  comprasatlon  Is  covered 
by  the  Code  (Rem.  &  Bal.  1  1716,  subda.  1.  6). 
Tatum  V.  Qelst,  40  Wash.  675,  82  Paa  902. 
Slater  t.  Stevens  <;onnty  Bank,  12  Wasb.  488, 
41  Paa  16^  and  McUlllan  t.  Nortbport  & 
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&  F.  Co.,  49  Wasb.  76,  94  Fac.  761.  In  the 
case  first  cited  an  appeal  was  sustained  from 
an  order  quashing  the  service  of  a  writ  of 
gamlshmeat  In  the  second  case  d.ted  It  was 
held  that  an  order  fixing  the  amount  of  com- 
pensation of  an  assignee  was  appealable,  ir- 
respective of  the  disposition  of  the  main  case 
out  of  which  It  spniDg.  In  the  case  last  cited 
an  appeal  was  entertained  which  Involved 
only  the  amount  of  compensation  that  should 
be  allowed  counsel  in  a  case  where  an  emer- 
gency restraining  order  bad  been  obtained, 
and  a  showing  made  that  further  prosecu- 
tion of  the  solt  upon  the  merits  was  unneces- 
sary. The  principal  action  was  still  pending 
on  the  merits  when  this  appeal  was  taken. 
Tills  distinguishes  this  case  from  Hlllman 
V.  Hlllman,  42  Wash.  595,  85  Pac.  61,  114 
Am.  St  Rep.  13S.  The  motion  Is  denied. 

[3]  Upon  the  merits  the  contention  is  three- 
fold: (1)  That  Judge  Root  was  not  employed 
by  the  respondent;  (2)  that  Olson  had  no 
antbority  to  associate  btm  In  the  case;  and 
(3)  tbat  the  compensation  allowed  by  the 
court  is  adequate  for  the  services  r«idered. 
The  first  two  contentions  are  without  merit 
The  record  shows  that  the  respondent  knew 
that  Judge  Root  was  actively  engaged  in  the 
case  in  her  behalf.  She  therefore  ratified 
his  employment  made  by  his  associate,  even 
if  she  had  not  theretofore  directed  it 

[4]  Passing  to  the  third  contention,  it  ap- 
pears conclusively  that  the  re^ondent  and 
her  solicitors  at  Vancouver,  B.  C,  represent- 
ed to  the  ai^Uants  that  the  plaintlfT  bus- 
band  was  worth  above  $1,000,000.  The  re- 
spondent represented  to  them  that  she  had 
been  overreached  In  a  settlement  between  ber 
husband  and  herself  at  Vancouver,  B.  G., 
wherein  he  had  retained  property  worth 
*1,000,000  or  more,  while  she  had  gotten 
about  $125,000,  and  that  she  had  good  cause 
for  divorce,  and  that  he  had  no  cause  for 
divorce.  Acting  upon  these  representations, 
the  appellants  eitilimined  a  great  many  papers 
submitted  to  them  by  the  respondent,  and 
had  a  number  or  Iragtby  conferences  with 
her  about  the  divorce  and  the  property. 
They  also  prepared  and  filed  an  answer  and 
cross-complaint,  setting  up  the  facts  showing 
that  the  respondent  had  been  defrauded  in 
the  property  settlement,  and  setting  forth 
her  grounds  for  a  divorce  and  the  custody 
of  tbe  children,  and  prepared  a  number  of 
motions  and  afl^davlts,  and  appeared  in  court 
at  last  three  times.  The  purposes  of  the  sev- 
eral motions  and  aflldavlts  and  the  several 
appearances  in  court  were  (a)  to  get  an  al- 
lowance for  counsel  fees,  suit  money,  and 
alimony ;  (b)  to  get  an  order  preserving  the 
status  quo  of  the  property;  and  (c)  to  re- 
strain tbe  husband  from  harassing  the  re- 
sp<Hident  pending  the  litigation.  Tbe  court 
made  an  order  in  the  principal  case  direct- 
ing the  husband  to  pay  the  respondent  $500 
as  suit  money,  and  denied  the  other  ai^llca- 
tiona.  Tbe  husband  paid  this  aom  by  a  check 


drawn  In  favor  of  tbe  respondent,  which  she 
Indorsed  to  the  appelant  Olson.  She  has 
made  no  other  payments  to  tbe  appellants. 
The  court  allowed  the  appellants  $350  as 
counsel  fees,  ordered  them  to  pay  $150  (the 
balance  represented  by  the  check)  to  the  re> 
spondent,  substituted  other  counsel,  and  or- 
dered the  ai^llants  to  deliver  to  them  all 
papers,  files,  and  documents  in  their  posses- 
sion relating  to  the  action.  They  raise  the 
single  question  of  the  adequacy  of  the  counsel 
fees  allowed  by  the  court  O^e  attorneys  who 
testified  In  the  case  dUfer  widely  as  to  tbe 
value  of  the  appellants'  services.  The  at- 
torneys who  testified  for  the  app^lants  put 
the  value  of  tbe  services  at  from  $1,000  to 
$4,000;  whilst  the  attorneys  who  testified 
for  the  respondent  put  the  value  at  from.  $100 
to  $200.  Ttils  testimony  was  all  based  upon 
hypothetical  questions.  Judge  Battle,  in  an- 
swer to  a  question  which  fiiirly  embraced  the 
facts,  stated  tbat  the  services  were  worth 
approximately  $1,000.  In  view  of  the  value 
of  the  property  and  the  services  required  and 
roidered,  we  feel  cimstralned  to  acc^  Judge 
Battle's  estimate. 

The  case  will  be  remanded  with  directions 
to  the  court  to  allow  the  app^ants  to  retaUi 
the  $500  heretofore  paid  them,  and  to  enter 
a  Judgment  In  their  favor  against  the  re- 
spondent for  $500  addlUonaL  The  aiveHanta 
will  recover  their  costs. 

CROW,  a  and  PARKBR  and  MOUNT, 
JJ.,  etmcor. 

CHADWICK,  J.  (dissenting).  It  was  never 
the  intention  of  Mrs.  Jones  to  hire  Judge 
Root  He  was  employed,  or  rather  associated 
by  bis  coappellant  Olson  and  for  his  b^ieflt 
The  fact  that  he  was  working  out  the  case 
for  Olson  should  not  bind  Mrs.  Jones  to  pay 
for  ihls  services.  For  the  services  performed 
—considering  also  those  unperfonoed— I 
think  the  OMnpensatton  allowed  by  Uw  lower 
court  was  ample. 

I  therefore  diasoit. 


(f4  Or.  5U) 

BELL  V.  MARTIN,  County  Auditor. 

(Supreme  Court  of  Oregon.   April  1,  1913.) 

Justices  of  the  Peace  (|  17*)— Pees. 

Act  Feb.  25,  1895,  p.  ^  t  1,  provides  that 
justices  of  tbe  peace  in  all  cities  having  50,000 
or  more  inhabitants  shall  receive  an  annual  sal- 
ary of  $2,000,  which  shall  be  in  full  compensa- 
tion for  all  services  performed  aa  Justices,  and 
no  other  fees  or  compensation  sluU  be  received 
by  them,  which  section  was  amended  by  L.  O. 
L.  §  3178,  so  as  to  make  the  salaiy  $200  a 
month,  and  section  2  of  the  act  of  18m  pro- 
vides that  justices  shall  perform  ttie  duties  of 
their  office  as  now  ret^ulred  by  law,  and  collect 
in  advance  from  all  litigants  the  fees  now  al- 
lowed them  by  law,  and  turn  the  same  over  to 
the  county  treasurer,  ffeld.  that  a  justice 
could  only  receive  fees  collectible  from  litigants 
under  tbe  justice's  fee  bill,  and,  while  he  bad 
no  right  to  fees  collected  for  Bolemnizing  mar- 
riages, the  county  could  not  recover  such  fees 
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collected' from  him  hy  aetting  tbem  off  agaiiiBt 
hiB  Bfilary,  since  the  coonty  was  only  entitled  to 
fees  properl;  collected  hj  the  jastice,  nor  wonld 
tbe  county  be  autb(»iaed  to  set  off  snob  fees 
againat  his  ulaiy  b;  L*.  O.  L.  {  3121,  ptovid- 
ing  that  uncollected  feea  sball  be  deducted  from 
tbe  salary  of  an  officer  remiss  in  collecting  fees. 

[Ed.  Note.— For  otber  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  28;  Dec.  Dig.  |  17.*] 

Appeal  from  Circuit  Conrt;  Mnltnomali 
County;  J.  U.  Campbell,  Judge. 

Action  by  J.  W.  Bell  against  Samu61  B. 
Martin,  Auditor  of  Multnomah  County,  State 
of  Or^n.  From  a  Jud^ent  for.  plaintiff 
on  demurrer  to  the  answer,  defuidant  ap- 
peals. Affirmed. 

The  plaintiff  Is  a  Jastice  of  the  peace  in 
Portland,  a  dty  of  more  than  100,000  inhab- 
itants, in  Maltnomah  county,  qf  this  atate, 
of  which  county  the  defendant  la  the  auditor. 
On  plaintiff's  petition  the  clrcatt  court  of 
that  county  issued  its  alternative  writ  of 
mandamus  directed  to  the  defendant  com- 
manding him  to  forthwith  audit  and  approve 
tbe  claim  of  tbe  petitioner  for  $200  salary 
allowed  by  law  to  blm  for  the  month  of 
Jane,  1911,  and  report  the  same  to  the  county 
oommtssioners  of  the  county,  or,  In  default 
thereof,  that  be  show  cause  why  he  bad  not 
done  so.  AralUng  himself  of  the  altematiTe 
permitted  by  tbe  writ,  tbe  defendant  alleged, 
in  substance,  that  during  the  plaintiff's  in- 
cumbency in  the  office  of  tbe  justice  of  the 
peace  he  bad  received  the  sum  of  ^1,060  as 
fees  for  solemnizing  marriages,  and  making 
returns  thereof  which  he  had  neglected  to 
pay  to  the  county  treasurer.  The  circuit 
court  sustained  a  demurrer  to  this  answer, 
and,  as  tbe  defendant  refused  to  plead  fur- 
ther, directed  a  peremptory  writ  to  Issue, 
and  from  this  Judgment  he  appeals. 

Arthur  A.  Murphy,  of  Portland  (Gteo.  J. 
Cam^n,  Diet  Atty.,  and  Frank  T.  Collier, 
D^ty  Atty.,  both  of  Portland,  on  the  brief), 
for  appellant  Claude  Strahan,  of  Portland 
(Wm.  Rtid,  of  Portland,  mi  the  brl^,  for 
reapondenL 

BURNETT,  J.  (after  stating  the  facta  as 
above).  [1]  It  is  stipulated  that  the  appeal 
is  to  test  the  one  question  of  whether  or  not 
the  Justices  of  the  peace  of  Portland  district 
have  the  right  to  keep  the  fees  collected  for 
solemnizing  marriages.  Originally  auch  offl- 
cera  throughout  the  state  derived  their  com- 
pensation through  fees  collected  from  liti- 
gants In  their  court,  or  those  to  whom  they 
rendered  ministerial  senrlees.  Some  of  these 
fees  were  directly  connected  with  litigation, 
and  others  w^e  deriyed  from  services  such 
as  taking  the  acknowledgment  of  deeds  and 
the  like.  Among  others  was  a  fee  of  f6  for 
performing  a  marriage  ceremony  and  mak- 
ing a  return  thereof.  An  innovation  upon 
the  formw  statutory  emoluments  was  made 
by  the  act  of  February  2S,  1895  (Laws  1885, 
p  88),  mtltled  "An  act  to  fix  the  compensa- 


tion of  Justices  of  tbe  peace  and  constables 
in  the  state  of  Or^n,  in  cities  having  over 
50,000  taihabitants."  Section  1  of  tbat  act 
reads  thus :  "The  Justices  of  the  peace  In  all 
cities  within  the  state  of  Oregon  having  50,- 
000  or  more  inhabitants  shall  receive  an  an- 
nual salary  of  $2,000  to  be  paid  in  like  man- 
ner as  the  salaries  of  other  officials  are  now 
paid  which  said  salary  shall  be  In  full  com- 
pensation for  all  services  or  duties  perform- 
ed by  said  Justices  of  the  peace  and  no  other 
fees,  commissions  or  compensation  whatever 
shall  be  allowed  to  or  received  by  them." 
Thla  section  was  snbsequNitly  amended  to 
make  the  salary  $200  per  month.  L.  O.  L. 
S  S1T8.  If  this  statute  had  stopped  at  this 
point,  there  is  no  question  but  what  all  fees 
whatever  payable  to  Justices  of  the  peace  of 
the  class  named  therein  would  have  been 
abolished,  and  no  law  would  have  existed 
whereby  they  could  have  collected  any  fee 
whatever.  Section  3  of  that  act,  however, 
provided  that:  "Said  Justices  shall  perform 
the  duties  of  their  office  as  now  required  by 
law  and  shall  collect  in  advance  (except  In 
criminal  cases)  from  all  litigants,  the  fees 
now  allowed  them  by  law  and  shall  on  the 
first  day  of  each  month  turn  the  same  over 
to  the  county  treasurer  of  their  respective 
counties  and  take  his  receipt  therefor."  Con- 
struing both  these  sections  to  stand  as  we 
must  by  well-recognized  canons,  we  must 
bold  that  In  tbe  case  of  Justices  in  cities  hav- 
ing over  50,000  inliabitants  the  general  rule 
prescribed  by  section  1  wonld  sweep  out  ot 
existence  all  feea,  commissions,  or  compen- 
sations whatever  theretofore  allowed  such  of* 
fleers,  but  tbat  section  3  constitutes  an  ex- 
ception to  the  more  general  provisions  of  sec- 
tion 1,  and  exempts  from  the  effect  of  the 
former  section  tbe  fees  at  tbat  time  collecti- 
ble from  litigants  under  the  general  Justices' 
fee  bllL  As  the  law  then  stood,  when  tbe 
act  of  February  26,  1885,  went  into  effect, 
tbe  Justice  had  no  authori^  to  exact  a.  fee 
for  the  performance  of  the  marriage  cere- 
mony because  it  was  only  from  suitors  in 
bis  court  that  he  could  ^mand  any  fee. 
That  act  left  him  authority  to  exact  feea 
from  litigants  alone.  It  Is  solely  by  virtue 
of  the  statute  that  tbe  county  has  any  right 
to  the  fees  collected  by  tbe  Justices,  and,  it 
the  latter  had  no  right  to  collect  them,  nei- 
ther has  the  county  any  right  to  demand  tbe 
same  from  him.  This  Is  the  doctrine  taught 
by  tbe  case  of  State  ex  rel.  v.  Dunbar,  S3 
Or.  45,  88  Pac.  878,  20  L.  R.  A.  (N.  S.)  1015. 
The  title  of  the  county  to  the  money  cannot 
be  better  than  that  of  the  officer  who  collect- 
ed it 

The  defendant  bases  his  refusal  to  obey 
the  writ  upon  the  terms  of  section  3121,  L. 
O.  L.,  providing  substantially  that  the  uncol- 
lected fees  shall  be  deducted  from  the  sal- 
ary of  the  oflOcor  who  is  remias  In  his  duty  In 
tiut  req;>ect,  or.  If  the  amount  uncollected 
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exceeds  his  lalary  for  any  one  month,  then 
so  mach  thereof  as  will  corer  the  salary  is 
to  be  credited  to  him,  and  the  remainder  de- 
ducted from  his  future  salary  until  the  whole 
amount  Is  paid.  This  section,  however,  fur- 
nishes DO  obstacle  to  the  allowance  of  the 
lOalntifr's  salary,  for,  as  we  bare  seen,  the 
tee  ta  question  la  not  a  litigant  fee,  ndther 
Is  it  one  allowed  by  law  to  a  justice  of  the 
class  in  which  plaintiff  is  included. 

The  judgment  of  the  dicnlt  court  Is  af- 
flrmed. 

(M  Or.  «U 

SFATTLDINO  ct  aL  t.  McNART  et  al. 
(Supreme  Court  of  Oregon.   April  1,  1913.) 

1.  iNJUNonoif  (Ills*)— AcnoH— Plbadino— 
Anttcipatino  Defensbs. 

Where  the  complaint,  in  an  action  to  en- 
ioan  criminal  proeecutionB  for  the  violation  of 
a  statute  impeding'  a  license  tax  oa  agents  for 
nonresidents  selling  goods  in  interstate  com- 
merce, fairly  shoved  that  the  goods  when  order- 
ed were  in  another  state,  the  complaint  was  suf- 
ficient in  that  respect,  and  it  was  not  incum- 
bent apon  plaintiff  to  anticipate  a  defense  and 
to  set  forth  matters  which  properly  belonged  to 
the  advert  party  to  allege. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  fifi  223-242?  Dec.  Dig.  S  118.*] 

2.  Appeal  and  Ebbob  (|  832*}— Behbabino— 
Ubovnds  — •  Objection  Not  Taken  to 
Plbadinos. 

Where  defendant.  In  an  action  to  enjoin 
criminal  prosecution  for  the  violation  of  a  stat- 
ute imp<Ming  a  license  tax  for  nonresidents 
selling  goods  in  interstate  c<Hnmerce.  in  which 
the  complaint  suffidenUy  showed  that  the  goods 
when  ordered  were  ontside  the  state,  filed  no 
answer  averring  that  the  goods  sold  by  plain- 
tiff's agents  bad  been  shipped  into  this  state  in 
original  packages  before  orders  therefor  bad 
befo  taken,  his  petition  for  a  rehearing,  on  the 
ground  that  it  had  not  been  shown  that  the 
goods  were  ontsida  the  state  when  ordered, 
should  be  doiied. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Rrrqr,  Cent  Dig.  H  3216-3228;  Dec  Dig.  | 
8S2.T 

On  petition  for  rehearing.  Dooled. 
Tor  former  oirfnion,  see  ISO  Pac.  8^ 

MOORS,  X  In  a  petition  for  a  reh&aring 
it  is  maintained  by  defendants'  counsel  that 
they  are  at  a  loss  to  understand  where  this 
court  ascertained  the  facta,  as  outlined  in 
the  opinion,  with  respect  to  the  vehicles  be- 
ing outside  Oregon  when  orders  therefor 
were  taken.  Paragraph  7  of  the  complaint, 
as  far  as  material  herein,  reads  as  follows: 
"That  plaintiffs  are  now,  and  for  several 
years  past  have  been,  engaged  In  carrying 
on  their  said  buslnesa  solely  in  the  following 
manner:  One  of  their  agents,  called  a  can- 
vasaer  or  salesman,  solicits  in  bis  territory 
for  customers;  when  he  finds  a  purchaser, 
he  takes  a  written  order  for  a  certain  style 
of  T^icle  to  be  delivered  to  said  customer 
in  80  days,  or  as  soon  as  transportation  will 
permit;  thereafter  a  separate  agoit,  called 
a  deUveryman.  delivers  the  v^de  to  the 


purchaser  in.  puraaance  of  said  order,  and 
the  sale  is  then  completed."  A  part  of  par- 
agraph! of  the  complaint  reads:  "That  C. 
A.  Hanson,  of  Grinnell,  Iowa,  is  employed  as 
one  of  th^  (the  plaintiffs')  agents  and  as 
superintendent  of  agnits,  and  is  engaged  in 
the  delivering  of  Bald  vehicles  manufactured 
by  plaintiffs  in  Iowa  and  shipped  Into  the 
state  of  Oregon,  to  be  delivered  to  customers 
in  the  various  conntLeB  of  the  state  of  Ore- 
gon." In  the  brief  of  ^Intifte*  counsel  it 
Is  said:  "The  facts  as  to  the  conduct  of 
^aintiffs*  business  are  alleged  in  the  com- 
plaint and  admitted  by  the  d«nurrer.  These 
show  that  the  course  of  business  was  carried 
on  by  plaintiffs  by  their  sgents  soliciting  or- 
ders for  future  delivery,  the  orders  being 
thereafter  sent  to  the  superintendent  who 
Investigated  the  financial  condition  of  Ihe 
signer;  and  If  satisfied  that  the  sale  would 
be  a  good  business  risk,  provided  It  were 
made  on  credit,  he  would  order  the  v^de 
and  later  direct  a  separate  dellveryman  to 
deliver  the  vehicle  to  the  purchaser  at  his 
home." 

[t]  It  Is  believed  that  the  excerpt  last  quot- 
ed Is  fairly  dedudble  from  the  averments  of 
the  complaint,  as  hereinbefore  set  forth,  from 
which  It  Is  reasonably  to  be  implied  that 
when  an  order  for  a  vehicle  was  secured  in 
Oregon,  the  written  application  was  imme- 
diately forwarded  to  Grinnell,  Iowa,  to  Su- 
perintendent Hanson,  and,  if  he  found  the 
customer  financially  responsible,  he  ordered 
a  vehicle  of  the  dass  desired  to  be  shipped 
to  one  of  plalntlfTs  agents  in  this  state,  with 
directions  to  deliver  the  carriage  to  the  pur- 
chaser. 

In  defendant's  brief  it  Is  stated :  *^un- 
scd  do  not  show  in  tbdr  complaint  but  ^at 
the  goods  are  shipped  to  the  state  of  Oregon, 
the  ori^nal  packages  there  broken,  and  the 
goods  disseminated  among  the  goods  of  this 
state,  and  thereafter  sold  and  peddled  In  the 
manner  described  In  paragraph  7  of  plaln- 
tUTs  complaint  •  •  *  They  want  ns  to 
Infer,  from  the  fact  that  their  head  office  is 
In  a  foreign  state,  that  the  goods  are  ontside 
of  the  state  of  Oregon  when  the  orders  are 
taken,  but  this  is  not  their  allegation,  and, 
what  is  more.  Is  not  a  fact  •  •  •  In  or- 
der for  counsel  to  show  that  their  business 
is  Interstate  business,  their  complaint  most 
allege  tliat  the  goods  are  without  the  Juris- 
diction of  the  state  of  Oregon  when  the  or- 
der is  taken."  Since  It  fairly  appears  from 
the  averments  of  the  complaint  that  the  ve- 
hicles when  ordered  were  in  Iowa,  the  plain- 
tiff's primary  pleading  was  suffldent  in  that 
respect  It  was  not  Incumbent  upon  tbdr 
counsel  to  antidpate  a  defense,  and  thereby 
set  forth  matters  which  properly  belonged  to 
the  adverse  party  to  allege.  Bliss,  Code  PI. 
(3d  Ed.)  S  200. 

[I]  Defendants'  counsel  had  an  opportuni- 
ty first  to  moTO  to  strike  tnm  the  complaint 
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Ihft  gTMt  amoiut  <tf  wboUy  Immatoial  knat- 
tor,  and,  atter  a  nllnc  on  tte  motion,  to 
file  an  aaaww  aTonlns  ttiat  ttw  niilides 
agreed  to  be  aold  tj  fdalntUtf  amta  had 
been  ahlnted  Into  Oregon  befoze  ordm  there- 
for hftd  been  soUdted,  that  the  original  pack- 
ages bad  been  bndnn,  and  the  goods  thoa 
contained  had  beoome  eommlngled  wlQi  oth- 
er vn^txtj  In  the  state;  bnt,  alnoe  ther  did 
not  a  rail  tbemeelTee  of  this  filing  occasion, 
the  petition  for  a  rehearing  should  be  do> 
nled,  and  It  Is  so  ordered. 


m  or.  im 

FIBBBAUQH  T.  BBNTLET  ct  «L  , 
(Bopreme  Court  of  Oregon.   ApiU  1,  1918.) 

1.  Deeds  (|  211*)— Mistakb— BumoiEiicnr  or 
Etidencs. 

Evidence  ia  ao  action  to  cancel  a  deed  on 
the  nvaud  of  mistake  as  to  the  land  agreed  to 
be  sold  M4  to  ibow  a  mutual  mietake  aa  to  the 
location  of  the  land. 

_[Ed.  Note.— For  other  cases,  see  Deeds,  Cant 
Dig.  ii  637-^7;  De&  ^gHI  211.*] 

2.  Bbobxbs  (|  102*)  —  BspsnBifTATioira  or 

AOEKTS— RBSPONSIBILITT  Of  PSINCIPU. 
The  porchaser  of  land  could  rely  upon  the 
representations  of  the  seller's  agent  as  to  the 
true  location  of  the  land;  sotA  represeotations 
being  witbia  the  oidinarj  scope  of  the  authority 
of  real  estate  brokers. 

TEd.  Note.— For  other  cases,  see  Broken,  Cent 
Dii  i  140;  Dec.  Dig.  1 102.*] 

8.  OAncnunon  or  iHSTxuiainrB  0  6S*)  *- 

UlSTAKE— BeLIEE. 

Where  the  parties  hj  a  mutual  mistake  as 
to  the  location  tnoDfrht  that  the  land  sold  was 
practically  all  level  land  suitable  for  orchards 
when  a  part  of  It  was  hilly  and  unfit  for  that 
purpose,  th«y  should  be  restored  to  their  posi- 
tioDi  before  Oe  ouireyanee  was  made  by  the 
purchaser  ttconvering  the  land,  and  the  seller 
paying  the  part  of  the  price  paid  and  cancelinc 
the  note  anq  mortgage  given  lor  the  remali^er. 

[Ed.  Note.— For  other  cases,  see  Oanc^tioa 
of  InstnunentSk  Dee.  IMg.  |  66.*] 

Appeal  from  Circuit  Court,  Hood  Blw 
Comity;  W.  L.  Bradshaw.  Judge. 

Action  by  U  D.  Flrebaugh  against  Leon 
U.  B^tloy  and  another.  From  a  Judgment 
for  defradants,  plaintiff  appeals.  Berersed 
tea  further  proceeding 

On  April  10.  1800,  the  defendants  nmvey- 
ed  to  the  plaintiff  the  N.  W.  ^  of  the  S.  E. 
%  and  the  N.  E.  %  of  the  S.  W.  %  of  sec- 
tion 16,  township  2  N.,  range  11  E.,  Willa- 
mette median,  containing  80  acres.  Con- 
tending that  aU  parties  to  the  conveyance 
were  mutually  mistaken  as  to  the  topograph- 
ical situation  of  these  legal  subdivisions, 
the  plaintiff  brought  this  suit  to  set  aside 
the  deed  on  the  ground  of  such  mistake.  He 
alleges,  In  substance,  that  he  informed  the 
real  estate  agent  of  the  defendants  that  he 
wanted  a  tract  of  land  suitable  for  an  or- 
chard, that  he  was  taken  upon  the  land  by 
the  agent,  and  as  It  was  shown  to  him  prac- 
tically all  of  It  laid  sooth  of  a  deep  canyon. 


and  was  quite  suitable  for  the  purpose  In* 
tended,  when,  in  fact,  as  he  discovered  after- 
wards. It  was  sitaated  In  about  eqnia]  pto- 
portioBS  on  both  aides  of  the  canyon,  and 
that  a  grant  part  «tf  It  was  stev  and  rocky, 
un^t  for  cultivation,  and  in  no  way  suitable 
as  a  location  for  an  orchard.  The  plaintiff 
alleges  that  be  paid  In  cash  to  the  iSaUaA- 
ants  $1*160,  and  gave  Us  note  and  mwtgac* 
on  the  land  tor  $2,000,  the  remainder  of  tbn 
purchase  prlca  It  la  alleged  in  the  com- 
plaint and  admitted  lij  the  answw  (hat  ttw 
plaintiff  tMidend  a  deed  to  the  drfiwidanta 
for  the  propoty  and  donanded  a  repay- 
meat  to  Urn  ot  the  $1,160^  with  Interest 
from  April  17,  1809;  a  year'a  interest  on  the 
$2,000  note  above  deacrlbed,  and  some  tasten 
on  the  land,  together  with  a  cancellation  of 
the  note  and  mortgage.  The  answer  admltn 
the  conveyance  from  def^dants  to  plaintiff^ 
also  that  the  defendants  authorised  a  real 
estate  firm,  composed  of  J.  H.  Devlin  and 
W.  A.  Flrebaugh,  a  brother  of  the  plalntUE; 
to  sell  the  iwoperty  for  them  as  stated  la 
the  complaint  Otherwise  the  o(Hnplalnt  In 
traversed.  For  new  mattw  the  defendant* 
all^Ce,  In  substance,  that  the  plaintiff  ongbt 
not  to  be  permitted  to  maintain  the  suit  or  to 
make  the  allegations  in  his  complaint  which 
are  traversed,  because,  as  the  answer  aver^ 
after  defendants  gave  Devlin  &  Firebaogli 
authority  to  sell  the  land,  the  plaintiff  in- 
duced  the  firm  to  act  as  his  agmts  without 
the  knowledge  of  defendants,  and  during 
the  negotiations  those  agents  were  informed 
by  the  defendants  that  the  latter  would  not 
warrant  the  location  of  the  boundary  lines 
of  the  land ;  that  its  precise  limits  were  un- 
known to  defendants;  that  they  had  never 
had  the  lands  surveyed,  and,  further,  tha^ 
if  the  plaintiff  purchased  the  land  he  must 
do  BO  assuming  the  risk  of  the  location  ot 
the  boundaries.  They  say  also  that  they 
had  no  knowledge  or  Information  sufficient 
to  form  a  belief  as  to  whether  or  not  the 
agents  did  so  Inform  plaintiff,  but  say  that 
it  was  their  1^1  duty  to  do  so,  and  the 
plaintiff  is  bound  by  the  i^ents'  knowledge. 
This  new  matter  was  traversed,  in  turn,  hy 
the  reidy.  The  court  below  upon  the  testi- 
mony reported  by  a  referee  made  findings  of 
ftict  and  conclusions  of  law  in  favor  of  the 
defendants,  and  dismissed  the  bilL  Fron 
this  decree  the  plaintiff  has  appealed. 

B.  E.  Toumans,  of  Portland,  for  appdhuL 
Geoi^e  B.  Wilbur,  nt  BooA  Blver,  for  i*> 
spondenta 

BURNETT,  J.  (after  stating  the  fiieti  as 
above).  In  addition  to  the  facts  above  stat- 
ed, it  appears  in  testimony  that  the  real  es- 
tate firm  of  Devlin  &  Flrebaugh  maintatnedi 
an  office  In  Hood  River,  about  six  miles  from 
the  land  in  question.  Attached  to  this  ottc* 
as  an  employ^  was  ime  Frank .  Chandler,  a 
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ooualn  of  tha  dtf«Ddaiit  L.  M.  Beiittay<  To 
tbis  oondn  aa  muSi  empIore<«f  tbe  firm  of 
real  estate  agoits  the  d^endant  L.  M.  Bent* 
ley  In  trusted  the  lands  In  Question  for  sale. 
Ohandler  filled  oat  a  blank  furnished  (be 
firm  deecrlblng  tbe  land  as  80  acres  compys- 
ed  of  n  acres  level  and  6  acres  rolling,  and 
giving  other  data  nsoal  la  cases  such  as 
tbls,  which  description  the  deftedont  L.  U. 
Bentley  signed.  Chandler  hlnu^  ■  owned 
real  ^perty  near  the  land  in  question,  was 
Bappoeed  to  be  fiinilUar  with  the  location  of 
tbe  latter,  and  took  J.  I*  Flrebangh,  another 
onployfi  of  the  real  estate  flrm.  Into  the 
country,  and  showed  him  as  tbe  tract  <rfEer- 
ed  for  sale  a  body  of  land  bordering  on  the 
south  bank  of  the  canyon  In  question.  The 
land  pointed  out  was  comparatively  level 
and  well  suited  for  orchard  purposes,  If 
cleared  and  reduced  to  cultivation.  With 
this  information,  the  firm  advertised  the 
land  for  sale,  stating  that  the  entire  tract 
could  be  cleared,  plowed,  and  planted  to  a 
standard  variety  of  trees  at  a  total  cost  not 
to  exceed  $76  per  acre.  This  advertisement 
was  brought  to  the  notice  of  plaintiff.  Be- 
sides this,  J.  L.  Flrebangh,  to  whom  Chand- 
ler had  diown  tbe  land,  took  the  plaintiff 
and  showed  him  the  same  tract  that  Chand- 
ler had  shown  blm.  The  original  commls- 
Aon  given  by  Bentley  to  the  flrm  allowed 
them  to  make  as  their  compensation  all 
above  f40  per  acre.  After  plaintiff  had  seen 
the  land  as  stated,  the  flrm  told  B^itiey 
they  had  an  offer  of  f3,000  net  to  him  for 
tiie  tract  of  80  acres,  one-third  In  cash  and 
the  remainder  of  $2,000  as  a  deferred  pay- 
nient  As  a  matter  of  tact  they  charged  tbe 
plaintiff  $3,150  for  the  land,  of  which  they 
retained  $150  as  cmmlsston,  paying  Bent- 
ley  $1,000  in  cash,  and  plaintiff  gave  his  note 
and  mortgage  to  Bentley  for  $2,000.  About 
14  months  after  the  sale  had  been  consum- 
mated, the  plaintiff  had  the  land  surveyed, 
and  discovered  then  for  the  first  time  that 
the  canyon  in  question  ran  approximately, 
through  the  center  of  the  tract  from  north- 
west to  southeast,  and  that  in  reality  only 
about  half  the  land  was  available  for  or- 
chard purposes,  the  remainder  being  situated 
In  the  ravine  which  was  deep  and  inaccessi- 
ble and  on  a  rocky  hillside  not  fit  for  culti- 
vation. From  all  the  testimony  the  plainUlT 
was  clearly  mistaken  about  the  location  of 
the  land  which  he  porch^sed.  In  short,  he 
bought  80  acres  of  wiuit  he  supposed  and 
was  led  to  believe  was  comparatively  level 
land  suitable  for  orchard  purposes,  when,  in 
fact,  he  only  acquired  .abput  36  acres  of  such 
land;  the  remainder  being  totally  uu9t  for 
that  or  any  other  puriwse  except  possibly 
grazing. 

It  remains  to  be  seen  whether  the  d^elid- 
ant  was  also  mistaken.  As  rejwrted  by  his 
consin  to  tbe  firm  of  real  estate  agenta  by 
whom  tbe  latter  was  employed,  he  represent- 
ed'the  land  to  be.75  acres  level  and  ^  acres 


rolling.  In  Us  testimony,  wben  aidEsd  to  de- 
scribe the  land  geiieraily  In  referause  to  tb» 
sttaatlon  and  character,  be  raid:  **It  loobd 
out  oa  the  MoSler  valley.  To  the  west  there 
is  a  hill,  t  would  eaU  It  table  land.  To  the 
north  thaxi  is  another.  At  tbe  sontb  dim 
la  another  bill  on  the  south  slda  The  north 
side  and  to  the  east  it  Is  canytm.  Tbls  par- 
ticular piece  oC  land  slopes  to  tb«  east.  Is 
rolling  and  generally  thnbered  and  brah 
land."  In  addition  to  this,  some  time  prior 
to  the  commencement  of  this  sni^  the  plain- 
tiff interviewed  bentiey  about  tbe  aitaaUon 
of  tbe  tract,  and  the  tatter  drew  a  roogfa 
plat  Indicating  the  tay  of  tbe  land  abowi^ 
the  eanyon  on  the  norlb  side  substanttally 
as  Ohandler  had  pdnted  it  out  to  Elr^ngh, 
and  as  the  latter  had  shown  it  to  hta  iHotb- 
er,  the  plaintiff.  This  plat  was  admitted  In 
evidence,  and  ita  m^iHTig  was  (ivowed  by  the 
defendant  Bmtley.  He  did  not  pretend  to 
give  the  precise  location  of  the  lines  of  the 
government  survey,  but  he  did  understand 
and  BO  state  to  the  plaintiff  that  the  land 
'lay  south  of  the  canyon,  and  tiiat  substan- 
tially all  of  it  was  comparativdy  leveL 

[1]  As  against  the  actual  surv^  it  U  giv- 
ing Bentley  the  credit  of  being  an  honest 
man  when  we  say  that  he  was  mistaken  as 
to  the  true  situation  of  the  land.  He  shows 
this  by  his  testimony  and  his  representations 
to  bis  cousin  and  to  the  plaintiff.  Althou^ 
Ohandler  was  on  the  stand  as  a  witness  for 
the  defendants,  he  did  not  pretend  to  ques- 
tion in  any  way  the  fact  tliat  he  had  taken 
the  plalntlfTs  brother  on  the  land  and  de- 
scribed It  to  him  substantially  as  it  was 
afterwards  represented  to  the  plalntilf.  The 
testimony  clearly  establishes  a  mutual  mis- 
take of  the  parties  as  to  the  true  location 
of  the  land.  There  la  nothing  Ih  tbe  testi- 
mony showing  that,  the  firm  or  Ite  &asiayia 
ever  acted  In  any  way  disloyal  to  the  Into*- 
esta  of  the  defendanta  Nothing  ont  of  the 
ordinary  course  of  business  of  a  real  estate 
Inoker  finding  a  purchaser  for  his  client's 
land  and  reporting  tbe  ottet  to  the  seller  is 
disclosed  by  the  record.  As  to  Informing  the 
agenta  that  the  plaintiff  mast  purchase  tbe 
land  at  his  own  risk  about  the  location  of 
boundaries,  the  defendant  Bentiey  says  this : 
"He  [referring  to  one  of  the  agoite]  asked 
me  if  I  had  a  survey  of  the  tract,  if  I  knew 
where  the  lines  were.  I  told  him  I  did  not 
know  only  indefinitely;  that  I  had  nevw 
had  the  place  surveyed;  that  I  had  sent  to 
PorUand  throuf^  J.  L.  Henderson  to  get  the 
government  field  notes  and  attempted  to  find 
the  government  comers,  but  I  had  also  tried 
to  satisfy  myself  approximately  where  we 
were  then  working  on  the  land,  so  X  could 
know  whether  I  was  clearing  my  own  land 
or  some  one  else's,  but  I  could  give  Um  no 
satisfaction  In  regard  to  the  boundary  tines, 
but  If  he  or  his  customer  required  a  snrv^ 
that  they  would  havd  to  add  the  cost  of  a 
survey  to  tbeir  price.**  .X^v>>  is  nothliv  ia 
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the  testimonr  tendlnc  to  ihow  Utat  tbla  state- 
ment was  commtinlcated  to  tiie  iflalntUt,  and, 
•ran  If  It  bad  been  made  known  to  bin,  then 

nothing  In  it  at  Tarlance  with  the  rqare- 
wntatlon  made  Iq^  Ghandlo'  tbnnigh  Flre- 
bau^  to  tbe  plaintiff.  On  the  other  hand, 
tta  tendener  la  to  loll  the  plaintiff  Into  tbe 
belief  that  the  defendant  knew  where  the 
linea  wen  apinoxtanattiy.  and  was  warranted 
In  representing  that  the  land  was  anbetan- 
tlally  aU  lerel. 

It]  Tbe  plaintiff  had  a  right  to  rely  upoa 
the  representations  of  the  agents  of  the  de- 
fandante  as  to  the  true  location  of  the  land, 
tOK  such  statements  were  within  the  ordi- 
nary scope  of  the  authority  of  real  estate 
teokers.  That  these  wen  anthorlzed  by  the 
deflendant  Bentl^  is  shown  by  the  descrip- 
tion filled  out  by  his  cousin,  by  the  plat 
whldi  he  drew  fbr  the  plaintiff,  and  by  his 
own  testhnony  In  describing  the  land.  At 
the  argument  counsel  for  the  defendants  crlt* 
Idsed  the  accuracy  of  the  surrey  whldi 
plaintiff  tiialms  disclosed  the  mistake  upon 
which  he  relies.  In  our  judgment,  however. 
It  Is  prima  fade  correct  or  at  least  suffl- 
dently  accnrate  to  require  of  defendants  a 
better  surrey  If  they  are  dlasatlsfled.  It  Is 
hardly  probable  that  an  experienced  surr^- 
or  such  as  the  one  who  made  the  surrey, 
baring  established  the  goremment  comer  of 
a  section,  would  so  far  miss  the  lines  of  the 
subdlvlaions  lovolred  as  to  cbange  the  can* 
yon  from  the  north  boundary  to  tbe  middle 
of  tbe  tract 

It]  The  case  Is  much  like  that  of  Cope- 
land  r.  Tweedle,  61  Or.  803.  122  Pac.  802.  In 
which  we  sustained  the  circuit  court  in  set- 
ting aside  a  conreyance  of  land  on  the 
ground  of  misrepresentation  of  the  quaotlty 
of  timber  then  standing  on  the  same.  True 
enough,  that  case  was  grounded  on  the  fraud 
of  tbe  seller's  agent,  although  the  sdler  her- 
self was  innocent  But  by  as  much  as  acci- 
dental shot  will  kill  as  certainly  as  one  design- 
edly aimed,  by  so  much,  when  one  contract- 
ing party  is  led  into  a  losing  );K>sltioa  by  a 
mutual  mistake  of  himself  and  the  other  par- 
ty»  is  the  result  as  harmful  as  if  he  was 
wronged  by  the  actlre  fraud  of  the  person 
with  whom  he  deals.  We  are  of  the  opinion 
that  the  parties  ought  to  be  restored  to  their 
former  status  as  the  same  existed  before  the 
conreyance  from  the  defendants  to  the  plain- 
tiff. This  would  include  a  recDnreyauce  from 
tbe  plaintiff  and  his  wife  if  he  has  one  to 
the  defeidant  L.  M.  Bentley  or  his  wife  or 
to  both  of  them  according  to  what  the  state 
of  the  title  was  in  the  beginning  of  the  tTans- 
actlons  narrated  In  the  pleadings  as  well  as 
the  repayment  of  the  $1,150  cash  portion  of 
tbe  purchase  price  and  tbe  return  and  can- 
cellation of  the  $2,000  note  and  mortgage  It 
does  not  appear  whether  the  defendants  or 
eltlier  of  them  are  the  holders  of  the  note 
and  mortgage  so  as  to  be  able  to  surrender 
the  same.   The  only  altemaCln  In  datanlt  i 
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of  their  surrender  would  be  a  decree  for 
plaintiff  against  defsndanta  for  the  amount 
thereof  In  addition  to  a  personal  decree  for 
$1,150  or  so  much  thereof  as  should  remain 
unpaid.  Considering  the  possibility  that 
I^lntlff  could  collect  such  a  decree  for  the 
amount  of  the  note  and  leave  the  land  hold- 
en  by  rlrtue  of  tbe  mortgage  for  the  payment 
of  the  sum  secured  thereby  to  an  innocMit 
purdiaser  of  tbe  yet  unmatured  note,  it  la 
qnlte  Important  to  the  defendants  that  they 
hare  reasonable  <^iportanity  to  snrraider 
those  securitlea 

The  decree  will  therefore  be  reversed,  with 
leave  to  the  parties  to  apply  to  the  circuit 
court  by  supplemental  pleadings  or  other> 
wise,  for  such  decree  u  wlU  carry  into  ^ect 
the  doctrine  of  tUs  apbdoa. 

  »4  Or.  WW 

HIRSGHFELD  r.  McCULIiAGH. 
(Supreme  Court  of  Oregon.  April  1,  l»ia) 

L  COBPOBAnoNB  (I  637*)— Statutw  <|  64»)— 
License  Fees  —  Fobeion  Cobpobaiioiis— 
CowanxunoKAi.  Law. 
^  U  O.  U  t  6707  (SeM.  Laws  1908,  p.  48,  f 
O),  In  so  far  as  It  requires  the  payment  of  a  li- 
cense fee  bated  upon  the  whole  amount  of  tbe 
capital  stock  of  a  foreign  corporation,  whether 
employed  within  the  state  or  not,  is  unconsd- 
tational  and  roi'J;  bat  the  other  proriaions.  pro- 
viding a  penalty  for  not  filing  a  report,  are  valid. 

[Ed.  Note..  ~ 
Dec  Dig.  - 
66.  185; 

2.  Courts   <|  97*)— Fbdbbal  QuunoHs— 

CoNTBOLLinO  DCCtSIOIfS. 

Whether  a  state  statute  providing  a  li- 
cense fee  fbr  foreign  corporations  based  upon 
the  whole  amount  of  capital  stock  whether  em- 

6 loved  within  tiie  state  or  not  violates  the 
nited  States  Constitution  Is  a  federal  qaes- 
tion.  and  a  holding  of  the  United  States  Su- 
preme Court  is  controlUng  on  the  state  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  li  82&-333:  Dec.  Dig.  1  9T.*] 

8.  GoaPoaATzOHB  (|  657*}— Fobbioh  Oobpoka- 

TIOWR 

L^  O.  Ll  I  6726,  requiring  tbe  appointment 
of  a  resident  attorney  by  foreign  'corporationa, 
should  be  construed  with  section  6707,  requir- 
ing a  report  by  such  corporations  to  the  Secre- 
tary of  State,  giving  tbe  name  of  such  attorney 
among  otber  things,  and  prescribing  a  penalty 
for  failure  to  file  a  report,  and  a  failure  to  ap- 
point such  attorney  does  not  render  contracts 
void,  but  renders  it  impossible  to  die  the  re- 
quired report,  for  which  a  penal^  is  provided. 

[Ed.  Note.— For  other  cases,  see  Corporatione, 
Cent  Dig.  Jj  2586-2641,  25S0,  25S2-2554 ; 
Dec  Dig.  I  «7.*] 

4.  CoBPonATTOMS  (K  648,  6«1»)— Poanoif  Cor- 

POBATXONS— EhTBANOE  FeB— BiOHT  TO  StHK. 

The  entrance  fee  of  |fiO  required  of  fowlgD 
corporations  is  reasonable,  and  under  the  ex- 
press provisions  of  U  0.1*  |  6708*  the  right 
of  a  foreign  corporation  to  maintain  an  action 
in  tiie  state  is'  suspended  until  such  fee  is  paid. 

[Ed.  Note.— For  other  cases,  see  OorporatitHU, 
SSi-  R%  H  2516,  2586,  263»,  284a-2544i  2546, 
2568-2667;  Dec  Dig.  tt  648.  661:*I&anse8 
Cent  Dig.  I  47.] 

5.  ConPoaATioffB  <|  672*)— Licihsk  Fns^ 
Flbadino— ABATnnnrr  or  Acnoir. 

Under  L.  O.  L.  S  670B,  providing  that  the 
objection  that  a  plaintiff  foreign  corporation 
bad  not  complied  with  section  6706  as  to  tbe 
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ptTment  of  feef  cooM  b«  t^sed  anj  tinw  be- 
fore trial,  each  objectioo  most  be  raised  hj 
plea  In  abatemrat 

[Ed.  Note.— For  other  eaaei,  eee  Corporatlona, 
Cent  Dff.  II  2845-2649;  Dee.  Dig-  I  672.*] 

6.  GoBPOBATions  (i  861*)— Delinquekt  Oob- 

POBATTO         AaSIOnUTNT^DEFBN  3E9. 

Where  a  (oreigo  corporation  which  baa  not 
yet  paid  the  entraoce  fee  required  br  itatnte 
aaBlgns  a  note  after  maturity,  tbe  ass^ee 
take*  the  note  lubject  to  auch  defense,  but  un- 
der L.  O.  L.  I  6708,  providing  that,  while  such 
delinqoenciee  continue,  tbe  right  to  sue  shall  be 
deemed  to  be  in  abeyance,  snch  dafenae  fails 
when  such  fee  has  been  paid. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2536,  2S39,  2542.  2543,  2544, 
2549,  2563-^ ;  Dec.  Dig.  i  661.*] 

On  rehearing.    Former  opinion  affirmed,' 
and  Judgment  below  rerersed. 
For  former  opinion,  see  127  Pac  541. 

McBBIDB,  0.  J.  [t]  The  petition  for  re- 
hearing challenges  tbe  constitutionality  of 
section  6707,  L.  O.  L..  being  section  5,  p.  43, 
Session  I^aws  of  1003,  on  the  ground  that  it 
imposes  a  tax  upon  the  whole  capital  stock  of 
a  foreign  corporation,  irrespective  of  wheth- 
er it  l8  employed  in  this  state.  That  the  im- 
position of  snch  tax  is  unconstitutional  la 
clearly  held  in  the  following  cases:  W.  U. 
Telegraph  Co.  v.  Kansas,  216  U.  S.  1,  30  Snp. 
Ct  190,  54  L.  Ed.  356;  PuUman  Oo.  v.  Kan- 
sas. 216  U.  S.  66,  30  Snp.  Ct  232.  64  L.  Ed. 
878 ;  Ludwig  T.  W.  U.  T.  Co.,  216  TT.  S.  146, 
80  Sup.  Ct  280,  54  L.  Ed.  423 ;  Atchison,  To- 
peka  ft  Santa  F6  B.  Co.  t.  O'Connor,  223  U. 
S.  280,  32  Sup.  Ct  216,  56  L.  Ed.  436;  Uul- 
ford  Co.  T.  Curry,  163  CaL  276,*  125  Pac  236. 

[2]  Whatever  might  be  our  own  opinion, 
tbe  contention  presents  a  federal  question  In 
regard  to  which  the  holding  of  tbe  Supreme 
Court  is  controlling;  and  we  therefore  ac- 
quiesce in  the  conclusion  reached  In  the  cases 
above  cited,  and  hold  that,  In  so  far  as  tbe 
■eetion  in  question  requires  the  payment  of 
a  license  fee  based  upon  the  whole  amount  of 
tbe  capital  stock:  of  a  foreign  corporation, 
whether  employed  within  the  state  or  not,  It 
is  void.  But  it  does  not  follow  that  because 
this  part  of  the  section  Is  void  that  tbe  whole 
section  Is  void.  Its  provisions  are  not  so 
lnterdei>endent  that  other  reqolrements  can- 
not be  separated  from  the  single  invalid  pro- 
vision. A  corporation  Is  required  to  file  with 
the  Secretary  of  State  a  statement,  showing, 
among  other  things,  the  location  of  the  prin- 
cipal office,  the  names  and  post  office  address- 
es of  its  president  secretary,  treasurer,  man- 
aging agent,  and  attorney  in  fact  In  this 
state;  and  a  failure  or  refusal  to  file  such 
report  or  to  pay  the  license  fee  subjects  it 
to  a  fine  of  ¥100.  It  will  be  noticed  that 
this  penalty  may  be  Incurred  (1)  by  failure 
to  file  the  report;  or  (2)  by  failure  to  pay 
the  license  fee.  If  tbe  corporation  pays  the 
license  fee.  but  fails  to  make  a  report  com- 1 


plying  with  tbe  prorlBlonB  of  Che  section.  It 
Is  amenable  to  the  presciibed  penalty;  or. 
if  it  makes  the  r^rt,  but  fftUs  to  pay  tbe 
fee,  It  is  also  held  liable.  The  fact  that  the 
Feqnlranent  to  pay  the  lic^ise  fee  la  rold 
becanse  of  a  conflict  with  the  federal  Consti- 
tution does  not  render  void  other  require- 
ments not  so  in  conflict 

[11  No  penalty  Is  expressly  denonnced  by 
the  sncceeding  sections  for  failure  to  appoint 
a  resident  attorney;  and,  following  tbe  rule 
announced  In  Bank  of  BrltL^  Columbia  t. 
Page,  6  Or.  481,  we  would  be  compelled  to 
hold  that  a  contract  made  by  a  corporation 
before  appointing  an  attorney  In  fact  is  at>- 
solutely  void.  But  the  law  abhors  forfei- 
tures, and  we  are  disposed  to  construe  sec- 
tion 9707,  L.  O.  L.,  and  section  6726,  L.  O. 
It.,  together.  The  section  last  dted  requires 
tbe  appointment  of  such  attorney,  and  the 
preceding  section  requires  a  report  to  the 
Secretary  of  State,  giving  the  name  of  audi 
attorney.  Taking  the  act  by  its  four  cor> 
ners  and  constmlng  the  sections  together,  wo 
think  it  may  reasonably  be  dednced  that  the 
corporation  must  appoint  the  attorney,  and 
report  that  fact  to  the  Secretary  of  State  in 
Its  annual  statement  If  it  has  neglected  to 
appoint  the  attorney,  it  cannot,  of  course, 
make  the  report  required  by  law,  and  la  lia- 
ble to  a  penalty  for  Its  failure  so  to  da  The 
law  having  prescribed  tbe  penalty  by  way  of 
One,  tbe  courts  should  not  Impose  an  addi- 
tional penalty  by  way  of  forf^ture;  the 
omission  not  being  malum  in  se. 

[4, 1]  The  entrance  fee  of  $60  required 
the  statute  is  not  In  conflict  with  any  pro- 
vision of  the  federal  Constitution,  and  Is  a 
reasonable  requirement  The  corporation 
has  not  paid  nor  offered  to  pay  this  fee^  and 
its  right  to  maintain  an  action  in  the  courts 
of  this  state  is  suspended  until  such  fee  is 
paid.  Section  6708,  L.  O.  Ii.  And  this  ob- 
jection must  be  raised  by  pin  In  abatement 
Section  6709,  L.  O.  L. 

[I]  The  assignment  of  the  note  after  ma* 
tnrity  and  especially  an  assignment  made  as 
in  this  case  merely  for  the  purposes  of  col- 
lection cannot  confer  on  the  assignee  any 
betta  right  than  that  of  tbe  payee  at  tbe 
time  of  the  assignment  Plaintiff  took  the 
paper  subject  to  all  defenses  which  existed 
as  against  the  original  payee.  Tbe  petition 
for  rehearing  seems  to  assume  that  we  have 
held  that  tbe  contract  between  plalntliTs  as- 
signor and  defendant  Is  absolutely  Toid,  and 
the  note  also  void;  but  such  was  not  our 
holding.  Plaintiff  can  enforce  payment  In 
our  courts  whenever  his  assignor  or  princi- 
pal complies  with  our  laws  and  pays  tbe 
$50  entrance  fee  which  the  statate  requires. 

The  suit  should  abate  without  prejudice 
to  another  action  upon  plalntUfs  assignor 
complying  with  the  Statute  In  so  fue  as  bdd 
valid  herein. 
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m  Or.  UJ) 

FLANAGAN  ESTATE  et  «1.  v.  UABSH- 
WIEU>  RBAI/IT  ft  TKADINQ  CO. 

(Supreme  Conrt  of  Oregon.    AprQ  1,  1813.) 

1.  Dbbds  (S  137*)— Descbiftion— Cketaintt 

— ^Besebvation. 

Where  a  deed  excepts  land  deacribed  ai 
<me  acre  lying  in  the  northeait  coTQer  of  a 
•lot,  and  the  corner  was  round  and  irregular, 
so  that  it  was  possible  to  lay  off  an  acre  with 
the  base  given  in  a  half  dozen  different  ways, 
the  exception  was  too  indefinite  to  iDclude  any 
particular  land,  unless  the  parties  by  their  sub- 
sequent conduct  have  ident£Bed  It. 

[Eid.  Note. — For  other  cases,  see  Deeds,  Gent. 
Dig.  I  457;  Dec  Dig.  1 137.*) 

3.  QUTKTinO  TlTLI  (I  so*)— NSCBSBABT  PaX- 
TIB8. 

In  a  suit  to  quiet  title  to  a  particular 
block  in  a  large  lot  of  land,  a  railroad  which 
claimed  no  interest  in  that  block  is  not  a  prop- 
er party,  even  though  the  defendant  had  dalms 
to  land  in  the  lot  which  might  conflict  with 
those  of  the  railway  company. 

CEd.  Note.— For  other  cases,  see  Qaietljif  Tl< 
tic,  Cent  Dig.  H  64-^;  Dec.  Dif.  |  80.'] 

Appeal  from  Circuit  Gourt,  Ooos  Oonn^; 
J.  W.  Hamilton,  Judge. 

Suit  to  quiet  title  by  the  Flanagan  Estate^ 
ft  corporation,  and  others,  against  the  Marsh- 
fldd  Realty  &  Trading  Company.  From  a 
Judgment  for  plaintUfa,  defendant  appealo. 

Ttalv  Is  a  suit  to  quiet  tltte  to  block  A  In 
Railroad  addition  to  the  dty  of  Marshfleld. 
In  1878  Bb  B.  Dean  and  DbtIA  WUcoz  were 
the  owners  of  lot  9,  section  3S,  township  2S 
south,  raniie  IS  west  of  the  Willamette  me- 
ridian, and  in  April  of  that  year  formed  a 
partnership  With  GL  H.  Merchant,  conregring 
to  bim  a  one-ti^ta  interest  In  lot  9.  In  1889 
the  partnership  was  ffitoolred,  and  Dean  and 
Wiloa  conv^ed  to  U«chant  all  of  lot  9, 
*^ezceptlng  one  acre  Ding  In  the  northeast 
comer  thereof."  Itoehant  sttH  retained  his 
one-eighth  Interest  in  the  excq)ted  acre  until 
October,  1892,  when  be  eouTeyed  It  to  Ol  B. 
Dean  ft  Ca  by  a  deed  wbidi  described  it  as 
"one  acre  In  the  northeut  corner  of  lot  9, 
sBCtion  80t  township  26  south,  range  18  west 
of  Willamette  meridian,  known  as  *Fire 
Pit'  **  In  1690  ooe  B.  A.  Graham  prtvosed 
to  build  a  railroad  to  Bdrahfleld,  and  enter- 
ed into  an  agreement  with  Herdiant  wherebj 
lot  9  was  to  be  platted  as  part  of  Ballnwd 
addition  to  Marshfleld;  Graham  to  hare  one- 
half  of  the  addition  as  a  bonus  for  building 
the  road.  Mer^uut  ejected  block  A,  the 
land  in  controrersy,  as  bis  own  under  this 
i^reemmt,  and  In  the  same  year  gave  Gra- 
ham a  contract  of  purchase,  and  Graham, 
under  thia  contract,  sold  block  A  to  plaln- 
tifTs  predecessors  in  title,  conveying  It  by 
deed  executed  by  himself  and  Merchant 
Lot  0  is  made  fractional  by  the  meanders  of 
Ooos  Bay,  and  Its  northeast  "comer"  ap- 
prozlmatM  a  crescent,  but  is  irr^lar  along 
Its  ooDCsve  side,  caused       the  sinuosities 


of  the  bank.  The  defendant  dalms  title  to 
the  whole  or  a  greater  portttn  of  blo^  A  by 
virtue  of  the  exception  in  the  deed  from  Dean 

and  WUcoz  to  Merchant. 

John  D,  Goss,  of  Marshfleld,  for  appel- 
lant OasBluB  R.  Pedc,  of  Marshfleld  (Chas. 
B.  Selby,  of  Oklahoma  City,  OkL,  on  the 
brief),  for  respondents. 

McBRIDD,  a  J.  (after  stating  the  f&cts 
as  above).  [1]  It  requires  no  citation  of  au- 
thorities to  support  the  prop<»ltion  that, 
where  the  corntf  Is  Included  within  two 
straight  Hues,  a  description  of  an  acre  in 
such  comer  Is  sufficiently  definite;  but  In 
this  case  the  "corner"  is  rounding  and  ir-  • 
regular,  and  it  is  possible  to  lay  off  an  acre 
with  the  base  given  In  the  deed  In  half  a 
dozen  different  ways.  The  exception  la  too 
Indefinite  to  include  any  particular  land,  un- 
less the  subsequent  acts  of  the  parties  have 
made  It  definite.  By  the  great  preponder- 
ance of  the  testimony,  we  are  of  the  opinion 
that  the  Intention  was  to  reserve  an  acr^ 
including  the  fire  pit  mentioned  In  the  sub- 
sequent deed  from  Merchant  to  B.  B.  Dean 
&  Co.,  and  that  the  trae  location  of  such  acre, 
according  to  the  Intention  fit  the  parties  is 
In  accordance  with  the  Oathcart  surrey  men- 
tioned in  the  teatlmonr  and  shown  by  plaln- 
tifTs  Bxhlbit  iD,  Unless  the  parties  have 
by  their  own  acts  identified  this  as  the  prc^ 
erty,  the  desGxipOon  is  not  othnwlse  Identi- 
fled-  This  leaves  the  ac^e  entirely  east  of 
block  A. 

[2]  The  motion  to  make  the  Ooos  Bay  A' 
Eastern  Railroad  Company  a  party  was 
properly  denied.  The  controTersy-  ^  this 
salt  is  as  to  the  ralidity  of  defendant's 
to  block  A.  Whether  It  owned  an  acre  In 
some  othOT  location  was  not  matorlaL  It 
does  not  appear  that  the  railroad  company 
claimed  any  interest  in  blodc  A,  and  the 
Idatntlff  would  have  subjected  itself  to  costs 
by  making  it  a  dsfendant 

The  decree  is  affirmed. 


  (6B  Or.  20) 

KITCBIN  T,  OREGON  NURSBRT  CO., 
Limited. 

(Supreme  Conrt  of  Oregon.    April  1,  t91S.) 

L  BviDlNOt  (I  601*)— Ofinioh  Etidbho— 

Fact  ob  Conclusion. 

In  an  action  by  a  buyer  of  nursetr  stock 
for  damages  caused  by  the  delivery  of  defec- 
tive stock,  his  statements  that  the  real  value 
of  the  trees  was  f  1,017,  and  that  the  value  of 
those  that  died  was  $1,000,  without  showing 
the  basis  of  sudt  statements,  were  conclusions 
not  entitled  to  consideration  by  the  jury. 

[Ed.  Note.— For  other  coses,  see  Evidence, 
Cent  Dig.  11  2292-2305;  Dea  big.  |  5o£*r^ 

Z  Salxs  (S  418*)  —  Action  vob  Bbkaoh—. 
MEASUBBianT— Daiuoes. 

In  an  action  by  a  buyer  of  nursery  stock 
for  the  delivery  to  him  of  defective  stock,  the 
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meaanre  of  damages  mat  the  prfoe  charged  1^ 
the  seller  for  the  tmmber  of  trees  that  died. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  f  1488;  Dec;  Dig.  {  418.*] 

On  petition  for  r^ieartaig.  Hodlfled. 
For  former  opinion,  eee  ISO  Fae.  408. 

ElAKIN,  J.  [1]  On  ttae  motion  for  ttibeax- 
Ing  defendant  urges  that  there  la  no  evidence 
to  justify  the  verdict  in  the  aom  of  fOOl.28, 
for  the  reason  that  the  purchase  price  at 
Orenco  of  the  trees  proved  to  have  died,  ac- 
cording to  the  testimony  of  plaintiff,  was 
only  $649.81.  Testimony  was  offered 
I^lnttff,  but  excluded  by  the  court,  that  the 
price  plaintiff  was  to  receive  for  these  same 
'  trees  was  fOSSSI.  However,  he  wag  allowed 
to  state  that  the  real  value  there(tf  wai9 
¥1,017.25 ;  and  to  a  former  question  lie  was 
allowed  to  state  the  total  amount  or  value  of 
those  trees  that  died  to  be  $1,000.  Neither 
of  those  statements  was  of  fact,  but  they 
were  conclaslons,  and  it  la  not  shown  upon 
what  th^  were  based;  they  were  not  eon- 
flned  to  the  value  or  purdiase  price  at  Oren- 
co, and  were  not  entitled  to  consideration  by 
the  Jui7* 

[2]  As  we  QUdcxstand  the  evidence,  the 
answer  of  plaintiff  to  the  question  (tran- 
script of  testimony,  page  06),  "I  will  ask  yon 
to  state  to  the  Jury  the  ^ce  diarged  you 
the  Oregon  Nursery  Company  on  tluise 
dead  trees,"  was  the  correct  statemrait  of 
plaintiff's  damage.  He  had  preyloasly  testl- 
fled  to  eadi  lot  ct  trees,  with  the  name  of 
the  pnrchaser,  and  In  the  answer  be  names 
each  purdiaser,  the  number  of  dead  trees  In 
each  lot,  and  the  amount  paid  the  Oregon 
Nursery  Company  fherefor,  amounting  In  all 
to  $549.81.  The  Jury  allowed  plaintiff  for 
freight  paid  by  him  $78.88,  so  that  the 
amount  of  the  verdict  should  have  been 
$^68,  less  the  amount  due  from  plaintiff 
to  defendant  In  the  sum  of  $167.S9,  which 
leaves  the  amount  ^r  which  Judgment 
should  have  been  rendered  $471.10. 

Tbe  opinion  will  be  modified  according, 
and  under  the  pravlslmis  ctf  section  8  of 
artlde  7  of  the  Constitution,  as  amended 
(see  Laws  1911,  p.  7),  thla  court  will  direct 
judgment  to  be  entered  for  that  amount, 
appelant  to  recover  the  costs  pn  this  appeal. 


(«  Or.  BB) 

MASON  V.  MELHASB. 
(Supreme  Court  of  Oregon.   April  1,  1013.) 

EVIDKNCK  (I  S76*)— DOCmCBNTAST  EVZUSHOB 

—Books— AVTHBNTiOATiON. 

Ledgers  of  a  sawmill  company  showing  the 
number  of  feet  in  logs,  made  up  from  papers 
called  scale  cards,  were  properly  rejected  where 
the  only  witness  who  comd  testify  as  to  the 
accuracy  <^  the  scale  sheets  admitted  that  they 
were  founded  to  a  considerable  extent  on  mere 
guesswork,  and  Uiere  was  no  other  evidence 
aa  to  the  r^laritr  of  this  documentary  evi- 
dence; for,  while  books  regularly  kept  may 
be  admltteo,  the  regular  keeping  must  be  es- 


tablished as  a  fact  prellmlnaiy  to  their  intro- 
duction, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  ||  1028-1646;  Dec.  Dig.  1  37&*] 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty ;  Henry  L.  Benson,  Judge. 

Action  by  W.  H.  Mason  against  Pred  Mel- 
basfc  From  a  Judgment  for  plaintiff,  de- 
foidant  appeals.  Affirmed. 

As  admitted  In  the  pleadings,  the  parties 
to  this  action  made  the  following  agreement : 
"This  article  of  agreement,  entered  into  by 
and  between  W.  H.  Mason,  party  of  the  first 
part,  and  Fred  Melhase,  party  of  the  second 
part,  witneeseth :  That  the  said  party  of  the 
first  part  hereby  agrees,  for  and  in  consid- 
eration of  the  sum  of  four  and  <<*/ioo  dollars 
per  thousand  feet,  to  cut  five  million  feet, 
more  or  less,  of  timber  Into  saw  logs,  furnish- 
ed by  the  second  party  on  parts  of  sections 
10,  11,  14,  15,  22  and  23,  township  35  &,  B. 
6  E.,  W.  M.,  in  Oregon.  The  said  first  party 
shall  deliver  the  logs  so  cut,  In  the  w&tet  at 
the  mouth  of  Crystal  creek,  at  or  near  the 
upper  end  of  Upper  Klamatb  lake,  in  Kla- 
math county,  Oregon.  It  being  understood 
and  agreed  that  the  said  timber,  being  on 
government  land.  Is  to  be  Indicated  by  the 
government  forester  in  charge  of  said  lands. 
The  said  first  party  also  hereby  agrees  to  pUe 
all  of  the  brush  of  the  said  timber -to  be 
cut,  according  to  tlie  requirements  of  the 
forest  ranger  in  charge.  It  is  also  onder- 
stood  and  agreed  by  the  parties  hereto  that 
the  basis  for  calculation  tiiall  be  what  is 
known  as  the  "Scrlbner  scale,"  all  logs  to 
be  measured  by  the  said  first  party  In  the 
woods,  by  taking  both  large  and  small  diam- 
eters of  the  small  end  of  each  log  and  then 
taklAg  the  average  of  the  two  diameters, 
which  average  shall  be  taken  as  the  true 
diameter.!  Also  the  scale  Is  to  be  checked  and 
verified  at  the  mill.  It  Is  alao  hmby  agreed 
by  the  .said  party  of  the  first  part  that  after 
the  first  month's  logging  he  will  deliver  at  the 
mouth  of  said  Crystal  creek  a  minimum  of 
four  hundred  thousand  feet  each  mouth.  The 
said  second  party  hereby  agrees  to  furnish  the 
timber  according  to  the  foregoing,  and  to  pay 
for  the  cutting  and  delivery  of  said  logs  at 
the  mouth  of  said  Crystal  creek,  the  sum  of 
$4.60  per  thousand.  Said  paymwts  to  be 
made  from  time  to  time  on  the  delivery  <^ 
each  raft  of  said  logs  at  said  point.  It  is 
also  understood  and  agreed  that  said  seccmd 
party  shall  accept  eadi  raft  of  100,000  feet 
or  more  of  said  logs  as  soon  aa  it  shall  be 
delivered  at  the  moutb  of  said  Crystal  creek, 
and  In  case  he  shall  fail  to  do  so,  be  hereby 
agrees  that  tlie  said  first  party  shall  not  be 
liable  for  any  damage  which  may  accrue 
reason  of  logs  becondng  scattered  on  account 
of  there  being  no  one  at  the  p<dnt  of  ddlv- 
ery  to  receive  them  at  the  time  of  deUnry 
of  any  one  of  said  rafta  The  said  party  of 
the  first  part  hereby  agrees  to'  furnish  a 
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good  and  tofficlent  bond  for  the  faithful  per- 
formance of  his  ptrt  of  this  contract  Sign- 
ed this  14th  day  of  March,  19t0.  W.  H. 
Mason,  Party  of  the  First  Part.  Fred  Md- 
hase,  Party  of  the  Second  Part  '^tness: 
H.  J.  Mattoon."  In  his  first  cause  of  action 
the  plaintiff  clalme  that  opwatlng  under  this 
contract  he  cat  3,398,586  feet  of  the  timber, 
and  delivered  the  same  at  the  place  specified 
in  the  contract,  whereby  the  defendant  be- 
came Indebted  to  him  In  the  sun  of  ¥15,293.- 
61,  of  which  he  has  paid  $11,650,  learlng  a 
balance  dne  to  the  plaintiff  of  $3,^.61.  For 
a  second  cause  of  action  the  plaintiff  alleges 
that,  although  be  was  actively  engaged  In 
the  performance  of  the  agreement  according 
to  its  terms,  the  defoidant  rescinded  the  con- 
tract without  cause  September  10,  1910,  and 
prevented  the  plaintiff  from  continuing  the 
work,  whereby  he  was  damaged  by  a  loss  of 
iwoflts  In  the  sum  of  $1,600^  In  the  answer 
the  contract  Is  admitted,  bat  the  defendant 
denies  that  plaintiff  cut  or  delivered  more 
than  2,471,996  feet  of  logs,  whereby  he  earn- 
ed no  greater  sum  than  911,123.98.  The  de- 
fendant, admitting  that  he  paid  the  som  of 
$11,650,  claims  a  recoupment  of  J526.02  from 
the  plaintiff  as  an  ov^payment  As  affecting 
the  rule  by  which  the.  proper  measurement 
of  logs  should  be  determined,  the  amended 
answer  allies  a  custom  aboot  deductions 
to  be  nmde  from  the  full  scale  as  an  allow- 
ance for  rotten,  crooked,  or  hollow  logs,  and. 
In  sutatance,  avers  that  the  correct  amount 
of  timber  was  stated  la  the  answer,  and  was 
thus  ascertained. 

The  answer  was  traversed  by  the  r^ly. 
As  the  result  of  a  jury  txiail  and  verdict  a 
judgment  was  entered  fOr  ptalntUf  for  the 
sum  of  $S,64Sj01t  and  the  defMidant  appeals. 

3.  0.  Butenle  and  Ol  T.  Stone,  both  of 
Klamath  Falls  (Stone  ft  Barrett,  of  Klamath 
Falls,  on  the  brief),  for  aK>eIlant  D.  T. 
KuyliendaUt  of  Klamath  Falls  (Knykendall 
ft  Ferguson,  of  Klamath  Falls,  on  the  brtef), 
for  respon^nt 

BtJBNErrT,  J.  (after  stating'  tite  facts  as 
above).  At  the  argument  but  two  anes- 
tions  oat  ot  the  many  reserved  in  the  rec- 
ord were  presented  to  the  conrt  for  con- 
slderatlon.  One  was  the  office  and  effect  of 
the  custom  In  sacb  cases  as  relied  upon  by 
the  amended  answer.  The  other  was  the  ad- 
missibility of  the  ledgw  of  the  Lcmg  Lake 
Lumber  Company,  together  with  certain  pa- 
pers called  scale  cards,  porporting  to  show 
the  scale  of  the  logs  sawed  by  the  lessee  of 
the  Long  Lake  Lumber  Company  at  its  mUL 

On  the  first  cause  of  action  tbe  ultimate 
material  question  in  ^^pate  was  what  was 
the  amount  of  Ic^s  cut  and  delivered  under 
the  contract  mentioned.  It  appears  in  evi- 
dence that  ttie  mill  alladed  to  in  the  contract 
where  the  scale  was  to  be  checked  and  veri- 
fied was  the  property  of  the  I^ng  Lake  Lum- 
ber Company;^    One  McOowan  was  at  ttie 


time  running  the  mill  as  lessee  under  con- 
tract to  tew  the  lo«i  Into  lumber  at  ao  maA 
per  thousand  feet  of  the  lumber.  The  de- 
fendant was  Interested  in  the  mill  company, 
and  bought  the  logs  from  the  goroiu&ent 
forest  reserve,  transferring  tbem  to  the  1am- 
ber  company  at  exactly  what  it  cost  him  to 
deliver  them  at  the  milL  The  logs,  having 
been  floated  from  the  place  of  delivery  along 
Upper  Klamath  lake,  a  distance  of  20  miles 
or  more,  to  the  mill,  were  there  taken  In 
(diarge  by  employes  of  HcGowan.  It  was  the 
duty  of  one  of  these  men  called  the  "pond- 
man"  to  haul  the  logs  out  of  the  pond  and 
put  them  upon  the  carriage  to  be  sawed.  It 
was  also  his  duty  to  scale  the  logs  as  they 
were  delivered  upon  the  carriage.  During 
the  period  when  the  logs  in  question  were 
sawed,  varions  men  occupied  the  position  of 
"pondman"  under  the  employment  of  Mc- 
Gowan.  In  scaling  the  logs  it  was  their  duty 
to  put  down  on  pieces  of  paper  kept  by  them 
the  scale  of  each  log,  showing  the  number 
of  feet,  and  these  papers  were  turned  over 
to  the  Long  Lake  Lumber  Company  each  day 
as  a  rule,  though  some  of  them  were  deliv- 
ered to  McGowan,  who,  In  turn,  gave  them  to 
the  office  of  the  company.  W.  O.  Buson, 
the  secretary  of  the  company,  testified  that 
these  sheeta  came  into  his  possession,  and  he 
made  np  the  ledger  ottered  in  evidence  from 
the  data  thus  afforded.  He  was  absent  from 
the  mill  a  considerable  portion  of  the  time 
while  the  logs  were  being  sawed,  and  had  no 
Immediate  stlpervislon  of  the  scaling,  al- 
though he  says  he  went  to  see  about  it  cas- 
ually every  day  he  was  In  town,  and,  If  a 
new  man  was  put  at  the  work,  he  saw  to  It 
that  be  knew  how  to  scale.  Hoson  produced 
83  pages  of  what  he  said  were  scale  sheets 
thus  furnished  to  him.  They  consist  of  nu- 
merous columns  of  figures  In  i>encll  headed 
Mason  logs,  Vose  logs,  Brown  logs,  and  other 
names.  They  are  not  signed  by  any  one, 
and  no  offer  was  made  to  prove  the  hand- 
writing of  the  persons  who  made  them.  None 
of  the  scalers  or  pondmen  were  offered  as 
witnesses,  although  two  of  tbem  at  least 
were  In  the  town  of  Klamath  Falls  wher^ 
the  trial  was  held.  Huson  testlflM  tbat  he 
did  not  know  the  whereabouts  of  any  of  the 
others  except  that  he  heard  one  was  eSOux 
in  Alaska  or  Texas,  tmt  no  showing  of  any 
dlli^noe  was  made  to  procure  the  testtmony 
of  any  of  the  men  who  actually  did  the  scal- 
ing or  made  the  sheets  offered  in  evidence. 

Some  of  the  teedimony  from  HcGomn,  the 
employer  of  the  pondmm,  Is  here  quoted: 
**Q.  Mr.  McGowan,  in  making  tliis  scale  ot 
the  logs  that  were  delivered  at  the  mill  un- 
der the  contract  between  Mr.  Mason  and  Mr. 
Melliase,  were  the  logs  scaled  tliat  were  saw- 
ed? A.  Well,  If  tb^  were  not  sealed,  th^ 
were  supposed  to  have  been  guessed  at  Q. 
Supposed  to  have  been  gaeeaeA.  at?  What 
do  you  mean  that?  A.  Oar  man  was  sup- 
posed to  scale  all  the  logs,  but  he  must 
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kMp  Uie  mlU  going,  and.  If  it  waB  a  caae  of 
neglecting  one,  he  neglected  the  log  scale, 
bat  he  was  supposed  to  scale  Tery  liberal  &■ 
to  the  amount  of  feet  In  any  Ioe^  Q.  What 
amount  of  Ic^  would  tt  probably  be  that  he 
would  not  have  time  to  BCfde?  What  daw  of 
logs,  large  or  small?  A.  SmalL  Ton  see, 
sometimes  when  the  carriage  would  get  to 
him.  th^  would  be  out  of  logs,  and,  as  soon 
as  the  logs  were  hanled  Jip,  he  would  not 
have  time  to  scale  the  logs,  so  he  would  roll 
one  onto  the  carriage,  and  start  sawing,  and 
then  he  would  Judge  the  number  of  feet 
there  was  in  that  log,  without  inittlng  the 
rule  onto  it  Q.  Do  yon  know  whedier  tb^ 
did  that  with  refermce  to  all  the  logs  or 
not?  A.  That  was  my  instructions  to  do  that. 
Ton  see  the  Long  Lake  Lumber  Company 
claimed  our  tally  was  overrunning  the  log 
scale  prettr  strong,  and  we  were  cutting 
mostly  two-inch,  and  we  figured  on  getting  an 
overrun,  so  I  did  not  want  the  men  to  Juc^e 
a  log  under  its  fbotage,  I  wonld  rather  they 
Judge  it  over,  because,  if  they  Judge  it  under. 
It  would  look  worse  for  me  on  the  board 
measure  tally,  so  they  were  Instructed  to  be 
lib^l  as  to  the  footage  in  the  log;  that  is 
all.  Q.  W«e  those  logs  marked  so  they 
could  be  identifled  when  they  reached  the 
pond?  A.  I  did  not  look  into  that,  l^t  was 
up  to  the  man  on  the  logging  deck.  Q.  What 
position  did  that  man  hold  In  the  work?  A. 
We  called  him  'pondman.'  He  was  supposed 
to  ^ther  up  the  logs  in  the 'pond  and  bring 
them  to  the  mill.  Q.  Was  he  working  under 
your  supervision?  A.  TeSj  sir.  Q.  Was  that 
work  done  by  one  man  or  various  people? 
A.  During  the  season?  Q.  Tes,  sir?  A-  By 
various  people.  By  the  Court:  He  may 
state,  if  he  knows,  what  they  (the  tally 
slips)  are.  A.  You  want  me  to  state  If  I  rec- 
ognize these  figures?  By  Mr.  Stone:  Q.  I 
'Want  you  to  state,  if  you  recognize  those 
slips,  what  they  are?  A.  I  recognize  what 
they  are  meant  for.  The  idea  Is  this :  That 
there  are  lots  of  these  tallies  I  have  never 
seen  the  log  scales.  There  would  be  some  of 
these  I  would  recognize.  I  don't  recognize 
these  figures  here,  although  my  man  may 
have  written  down  these  figures,  yet  I  don't 
know  that  Q.  Well,  tixen,  that  scale  that 
was  made  of  those  logs  was  made  under  your 
supervision,  was  It?  A.  Well,  my  man,  the 
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man  I  had,  was  hired  to  bring  those  logs  up 
into  the  mill,  any  logs,  and  he  was  also  in- 
Btmcted  to  scale  the  logs,  bat.  It  be  oonU 
not  do  both,  tbBu  be  had  to  ke^  the  loss  up 
tliere."  It  was  firom  these  aUps  that  Mi. 
Huson,  the  secretary  of  the  lumber  company, 
compiled  the  ledger  offered  In  evldmoe. 

Boolo)  regularly  kept  imder  oert^n  drenm- 
atancee  may  be  admitted  In  evldcmoe,  bat  the 
regularity  of  their  keeping  must  be  estab- 
lished as  a  fact,  preliminary  to  Uielr  intro- 
duction, by  competent  evldaic&  Thla  intro- 
ductory Bt^  of  determining  the  auUwnClcity 
of  the  books  is  a  question  to  be  passed  upon 
by  the  court  This  is  analopnu  to  the  prin- 
cl[de  by  which  ttie  conrt  is  required  to  deter^ 
mine  In  Ota  first  instance  whether  a  confes- 
sion is  voluntary  or  not,  or  whether  a  wit- 
ness Is  of  sofflcient  understanding  to  be  al- 
lowed to  testify  and  the  like.  The  testimony 
of  Mr.  Huson  could  not  throw  any  U^t  upon 
the  regularity  of  the  making  of  these  scale 
sheets  because  he  was  not  present  when  they 
were  made,  and  had  no  knowledge  of  bow 
they  were  kept  except  by  hearsay.  The  tes- 
timony of  McGowan  clearly  diaclosea  thcAr 
inaccuracy,  and  shorn  that  they  were  found- 
ed to  a  considerable  extent  on  mae  guess- 
work. The  court  as  a  trier  of  preliminary 
fact  concerning  the  autbentldty  of  these 
scale  sheets  was  amply  Justified  in  deciding 
against  their  reception  In  evidence.  The  ledg- 
er being  confessedly  a  mere  compilation  of 
these  scale  sheets,  so  called,  rests  upon  po 
better  foundation  than  the  sheets  themaelvo, 
and  was  likewise  properly  rejected  on  the 
showing  made.  Stidger  v.  McPhee,  15  Colo. 
App.  2S2,  62  Paa  332;  Tralnor  v.  Oerman 
American,  etc,  Ass'n,  204  IlL  616,  68  N.  E. 
650;  Miller  v.  Shay,  145  Mass.  162,  tS  N. 
E.  468,  1  Am.  St  Rep.  449;  Swan  v.  Tbur- 
man,  112  Mich,  416,  70  N.  W.  1023 ;  Taylor- 
Woolfenden  Co.  -v.  Atkinson,  127  Mich.  633, 
87  N.  W.  89.  This  evidence  about  the  meas- 
urement of  the  logs  being  properly  rejected, 
it  is  Immaterial  whether  that  process  was 
conducted  according  to  the  custom  pleaded 
or  not  so  tar  as  this  case  Is  concerned.  It 
Is  unnecessary,  therefore,  to  consider  the 
qneatlon  of  custom. 

Finding  no  error  in  the  matter  complained 
of,  the  Judgment  of  the  drcoit  ooart  la  af- 
firmed. 
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DAYIES  T.  CABEY  «t  vx. 

fSupreme  Court  of  Washington. '  April  1, 
1913.) 

1.  Fbauds.  Statute  or  (S  23*)— Phomise  to 
Answke  fob  Anothbb'b  Default. 

When  an  owner  of  standing  timber  told 
a  mercbant,  wbo  bad  been  furnisbiag  supplies 
and  provisions  to  a  party  engaged  in  logging 
operations  under  a  contract  witb  such  owner, 
to  continue  to  supply  the  camp  witb  whatever 
was  wanted  and  to  charge  the  whole  account 
to  him,  this  constituted  a  direct  original  prom- 
ise on  his  part  to  pay  the  previously  incurred 
debt  as  well  as  that  thereafter  incurred,  and 
not  a  mere  promise  to  answer  for  anotber's 
debt,  leqoired  to  be  in  writing  by  the  statute 
of  frauds  (Rem.  &  BaL  Code,  |  5289). 

[Ed.  Note.— For .  other  cases,  see  Frauds, 
Statute  of.  Cent.  Dig.  H  18>  19;  Dec.  Dig.  | 
23.*] 

2.  Fbauds,  Statute  of  (|  33*)— Obigikal 
Pbomibb—Consioebatioii— Sufficiency. 

Where  an  owner  of  standing  timber  con- 
tracted for  its  sale  to  another  on  terms  such 
as  to  leave  him  a  profit  dependent  on  the  oth- 
er's success  in  removing  and  marketing  the 
logs,  his  interest  in  the  other's  logging  opera- 
tions was  a  sufficient  coosideratioD  to  support 
his  promise  to  pay  for  supplies  and  provisions 
fonilsbed  for  nse  In  connection  with  such  op- 
eratioiu. 

[Ed.  Note^For  other  cases,  see  Frauds, 
Statute  of,  Gent.  Dig.  U  60-63,  66;  Dec.  Dig. 
{  33.*] 

8.  HUSBANP  AND  WiFE  ({  289*)— ACnOKB— 

Judgment. 

In  an  action  against  a  husband  and  wife 
on  the  husband's  promise  to  pay  for  supplies 
and  provisions  furnished  a  person  engaged  in 
logging  operations  under  a  contract  with  him, 
judgment  could  be  rendered  against  the  wife 
only  as  a  member  of  the  commnnlt7i  and  a 
judgment  against  her  individually  was  im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig-  H  855,  866.  860,  862. 
988;  Dee.  Dig.  i  239i*] 

D^MirtmeDt  1.  Ai»peal  from  Superior 
Coort,  King  Ooonty;  Boyd  J.  Tallman.  Judge. 

Action  by  Hpnry  Davles  against  William 
Car«y  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed  In  part  and  re- 
versed In  part 

Peterson  ft  Macbride,  of  Seattle,  for  ap- 
pellants. Jas.  W.  Can,  of  Bremerton,  for 
respondent. 

PARKER,  J.  The  plaintiff,  a  storekeeper 
at  Port  Ordiard,  In  Kitsap  county,  seeks  to 
recover  from  defendants  the  value  of  mer- 
chandise delivered  by  him  to  Harris  Bros., 
who  were  at  the  time  engaged  In  logging 
operatioDS  In  that  county  under  a  contract 
with  the  defendant  William  Carey.  The 
plaintiff  rests  Ma  right  to  recover  from  the 
defendants  upon  the  promise  of  the  defend- 
ant William  Carey  to  pay  for  the  merchan- 
dise BO  delivered.  A  trial  before  the  court 
without  a  jury  resulted  in  findings  and  Judg- 
ment In  favor  of  the  plaiotifT  for  the  full 
amount  claimed,  from  which  the  defmdants 
have  appealed. 


In  the  euljr  snrnmer  of  IftlO  appellant 
William  Carey  was  engaged  Is  logging  In 
Kltaap  oonnt7,  liaving  acoolTed  certain 
standing  timber  there  which  he  was  to  pay 
for  from  time  to  time  ae  he  removed  It  from 
the  land.  In  June  ot  tl^it  year  tie  entered 
into  a  contract  with  Harris  Bros.,  by  which 
they  wore  to  take  over  his  oatflt  and  log 
this  timber  In  his  stead,  and  pay  him  there- 
for from  time  to  time  as  the  logs  were  re- 
moved and  marketed.  Respondoit  was 
aware  of  the  fact  that  both  Oarey  and  Har- 
ris Bros,  wore  interested  In  the  logging  of 
this  timber,  hot  did  not  know  of  the  real 
nature  of  the  contract  they  had  with  each 
other  relative  thereto.  The  evidence  tends 
to  show  that  respondent  had  good  reason 
for  bdievlng,  and  did  believe,  that  Harris 
Bros,  were  employed  by  Carey  to  remove  the 
timber,  though  it  appears  that  they  actually 
had  a  contract  tot  the  purchase  of  the  tim- 
ber ttom  Caxey  <m  snch  twms  as  to  leave 
him  a  profit  It  is  in  any  event  plain  that 
Carey  was  interested  in  the  success  of  Har- 
ris Bros,  in  removing  and  marketing  the  logs, 
and  that  his  profits  depended  thereon.  Be- 
tween July  14,  and  August  19,  1910,  re- 
spondent sold  and  delivered  to  Harris  Bros, 
merchandise  consisting  of  the  usual  supplies 
and  provisions  for  carrying  on  logging  oper- 
ations of  the  total  value  of  $438.10.  During 
this  period  Harris  Bros,  paid  to  respondent 
thereon  $160,  leaving  a  balance  of  $288.10 
due  on  August  19th.  On  August  20tb  appel- 
lant William  Carey  and  respondent  had  a 
conversation  at  his  store  relative  to  this  un- 
paid balance  due  him  from  Harris  Bros. 

[1]  Respondent's  version  of  this  conversa- 
tion and  what  he  then  did  as  a  result  there- 
of is  given  in  his  testimony  as  follows:-  "A. 
At  that  time  I  told  Mr.  Carey  that  I  was  a 
small  concern,  that  the  account  of  the  camp 
was  getting,  almost  too  large,  and  that  I  had 
to  have  money  to  pay  my  bills,  and  he  said 
to  me  that  he  was  going  to  take  over  the 
camp  and  would  pay  tbe  bill&  Q.  Wliat  else 
did  he  say,  if  anything?  A.  And  I  asked 
him  if  I  should  still  continue  to  supply  the 
camp,  and  he  told  me,  'Yes,'  to  let  them 
have  what  goods  that  tliey  wanted,  and  that 
he  would  not  only  pay  for  what  went  down, 
but  pay  for  what  they  had  got  Q.  What,  if 
anything,  did  he  say  with  reference  to  charg- 
ing the  account  to  him?  A.  He  said  charge 
the  account  to  him,  sir,  which  I  did.  Q. 
About  the  balance  due,  what  did  he  say 
about  charging  It?  A.  Charging  the  whole 
thing.  I  handle  tbe  McKaskey  system,  one 
nceount  Is  brought  right  forward  onto  the 
other,  Q.  What  did  he  say.  If  anything, 
about  charging  the  balance  that  was  due?  A. 
He  told  me  to  charge  balance  to  him,  the 
whole  account  that  he  would  become  respon- 
sible for  the  whole  account.  Q.  You  may 
state,  Mr.  Davies,  whether  at  that  time  you 
made  any  memorandnm  of  the  agreement  b«>- 


•For  otbsr  cases  see  same  topic  anA  itctlon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Ker-No.  Bertes  *  Rep'r  Indsxna 
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tween  you  uiA  Mr.  Car^?  A.  I  certainly 
did;  I  went  right  In  and  called  Mrs.  DULTb 
attmtion  to  the  fact,  made  tlie  notation  on 
what  I  called  my  dally  balance."  T&I>  tea- 
tinumy  of  respondent  la.  cwn^rated  an- 
other disinterested  witness  who  was  present 
at  the  time,  though  it  was  denied  1^  Carey. 
The  slips  npon  which  respondent  noted  his 
diai^  against  and  In  tevor  ot  Us  custom- 
ers from  time  to  time,  constltatlng  fals  book 
of  original  entry,  kept  In  dne  course  of  bnid- 
ness,  show  that  this  balance  was  tbea  charg- 
ed iiy  him  thereon  against  appellant  WU- 
Uam  Chrey.  Thereafter  respondmt  contin- 
ued to  it^rer  goods  to  Harris  Bros,  at  th^ 
request  from  time  to  time,  and  as  delivered 
charged  the  goods  to  ai»p^lant  WUllam  Car^ 
ey  until  Seiiember  IBth,  at  which  time  thoe 
•mu  due  upon  the  account  the  total  cum  of 
$40195,  no  payments  hating  been  made  flince 
August  20th,  the  day  of  the  conversation  be- 
tweoi  respondent  and  appellant  William 
Oarey.  About  this  time  appellant  William 
Carey  took  possession  of  the  camp  and  outflt 
whlfdi  had  been  previously  turned  over  by 
him  to  Harris  Bros.,  evidoitly  for  the  reaem 
that  Harris  Bros,  had  fiilled  to  carry  on  the 
logging  operatlone  as  agreed  und«  th^  cour 
tract 

It  Is  first  contended  on  bdialf  <tf  ai^el- 
lant  that  the  evidence  does  not  warrant  the 
finding  of  the  trial  court  to  the  eCFect  that 
appellant  IK^Uiam  Carey  promised  to  pay  the 
balance  due  respondent  from  Harris  Bros., 
and  also  to  pay  for  tlie  goods  thweafttf  to 
be  furnished  to  Harris  Bros,  as  testified  to 
by  respondent  A  careful  readily  of  the 
entire  evidence  couTincee  us,  however,  that 
it  clearly  preponderates  in  support  of  the 
version  of  that  oonversatlon  given  by  re- 
spondent in  his  testimony,  which  we  think 
shows  a  direct  original  promise  on  the  part 
of  Carey  to  pay  the  previomly  incurred  debt 
of  Harris  Bros,  as  Well  as  the  debt  there- 
after to  be  Incurred  In  the  furnishing  of 
goods,  as  hla  own  debt 

It  Is  contended  that  the  promise  of  appel- 
lant William  Carey  to  respondent  was  in 
any  event  only  a  "promise  to  answer  for  the 
debt,  default,  or  misdoings  ot  another,"  and 
therefore  void  and  not  enforceable  because 
not  evidenced  in  writing  as  required  by  our 
statute  of  frauda  Section  52S9,  Rem,  &  Bal. 
Code.  We  think  this  contention  finds  its 
answer  in  the  fact  that  the  promise  was  not 
collateral,  but  was  a  direct  promise  on  the 
part  of  Carey  to  pay  both  the  past  debt  in- 
curred by  Harris  Bros,  as  well  as  the  future 
debt  to  be  incurred  upon  furnishing  them 
goods  as  hla  original  debt  It  was  not  a 
mere  promise  to  pay  if  Harris  Brm.  failed 
to  pay,  but  It  was  manifestly  a  direct  prom- 
ise on  the  part  of  Carey  to  assume  and  pay 
for  all  of  the  goods  as  his  own  debt. 

[2]  This  being  true,  there  Is  nothing  want- 
ing to  render  appellant  William  Carey  lia- 
ble thereon,  unless  it  be  a  lack  of  sufllcient 


conrtderation  to  support  and  render  Qiat 
promise  binding  In  law.  WUUam  Caefm  in- 
terest in  the  logging  dventlons  and  the  fact 
that  his  prospective  profits  depmided  vpo^ 
the  logging  operaUom  b^ng  carried  on  wt 
think  leave  little  to  be  aigoed  upon  the  qnea 
tlon  of  the  snflldency  of  the  ctMuideratioa 
moving  to  Caxey  to  support  his  promise  as 
a  legal  liability  on  his  part..  From  all  the 
drcunutancea  it  Is  deariy  mulfest  that  fbe 
primary  purpose  ot  CJuey  was  to  aecnre  and 
juromote  his  own  Interest  This,  vre  tUnk, 
was  cnifllclait  in  law  as  a  oonslderatlon,  evm 
though  the  result  ot  bis  iwomiae  to  reload- 
'eat  was  to  incidentally  answer  for  a  debt 
of  Harris  Bros.  Bums  v.  Bradford-Kennedy 
Lbr.  Co.,  61  Wash,  276.  118  Bac.  350 ;  HoweU 
V.  Harvey,  65  W.  Va.  310^  iM  8.  EL  249,  22 
Ik  B.  A.  (N.  &)  1077,  and  note.  See  note  in 
15  L.  B.  A.  (N.  a.)  222  ;  20  Gyo.  16S.  Appel- 
lants rely  upon  the  eairly  dedslon  of  this 
court  In  McKenflle  v.  National  Bank,  9  Wash. 
446.  37  Pac:  668,  43  Am.  St  Befk  844.  A 
car^l  reading  ef  that  dedaion  we  think 
will  show  that  there  was  no  conslderatiw 
v^tever-  moving  to  the  pmnlsor.  It  la  ap- 
parent from  the  language  ta  that  dadsloa 
that  had  there  been  a  conBldwatfon  opent- 
ing  to  the  advantage  of  the  prooilflor,  it 
would  have  been  held  sufficient  to  raider  the 
promise  I^Uy  binding.  Appellanta  also  re- 
ly upon  our  recent  decision  In  Ooldie-Klenert 
DIstrlbutlug  Co.  T.  BothweU,  67  Wash.  2S4. 
121  Pac:  60l  That  case,  however,  involved 
the  construction  of  the  language  of  the  com- 
plaint, which  was  aomeirtiat  involved;  1M 
court  oonclndliv  that  the  allied  prondse 
was  collateral,  btfng  a  inoinise  of  indemnity 
only. 

[8]  The  judgment  is:  "That  the  plaintiff 
have  and  recover  of  and  from  the  defend- 
ants herein  and  each  and  every  of  thm, 
to  wit  William  Carey  and  Jessie  Carey. 
*  *  *  "  It  is  contended  In  behalf  of  ap- 
pellant Jessie  Carey  that  the  Judgment  is 
in  any  event  erroneous  In  so  far  as  it  awards 
recovery  against  her  Individually,  or  other- 
wise than  as  a  member  of  the  oonmionity. 
We  think  it  Is  quite  plain  from  the  record 
that  the  debt  upon  which  the  Judgment  rests 
is  a  community  debt  for  which  she  Is  not 
liable  beyond  her  Int^est  in  the  community 
IHToperty.  It  was  therefore  error  to  enter 
the  Judgment  in  tills  form  rendering  her 
separate  property  liable  therefor.  Anderson 
T.  Bnrgoyne,  60  Wash.  511,  111  Pac  777; 
White  V.  HatUff,  61  Wash.  388,  112  Pac  502. 

The  Judgment  is  reversed  in  so  far  as  it 
awards  recovery  against  appellant  Jessie 
Carey,  otherwise  than  as  a  montier  of  the 
community.  The  judgment  la  affirmed  in  so 
far  as  It  awards  recovery  against  appellant 
William  Carey  and  the  community,  ^e 
superior  court  is  directed  to  correct  the  judg- 
ment accordingly.  Respondent  Is  awarded 
hl3  costs  in  this  court  against  appellant  Wil- 
liam Carey  and  the  community.  Appellant 
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Jessie  Oar^  is  awarded  ber  costs  Is  tills 
court  against  respondent 

OROW,  G.  J.,  and  QOSBf  OHABWZGE.  and 
MOUNT,  JJ^  con<rar. 


(7S  Woah.  68S) 

STATE  ex  roL  WAUOHOP  t.  SUPERIOR 
COURT  FOR  KING  COUNTY. 
(Sapreme  Court  of  Washington.    April  1, 
1913.) 

HABBuex  (I  00*)— AcnoH  ns  AnmnjfXKT 
— JuBisDionoN— Obdbs  pob  Pabtijes  to  Af- 

The  superior  court,  in  an  action  to  annul 
a  marriage,  cannot  require  the  parties  txt  meet 
accompanied  by  th^  eounseli  In  the  hope  of 
bringing  about  an  amicable  adjustment  of  diffi- 
culties, and  of  ascertaining  whether  plaintiff 
bnsband  was  bringing  the  action  of  bis  own 
free  wfll,  since  the  law  provides  a  way  for 
the  Jndidal  ascertainment  of  that  fact;  nor 
can  it,  on  ex  parte  application  by  the  husband, 
finally  enjoin  the  wife  from  visiting  or  enter- 
ing bis  residence,  or  molesting  or  interfering 
with  bim  or  his  mother,  iirith  whom  be  was 
residing,  though  the  court,  on  being  satisfied 
of  grave  daQeer  of  interference  with  personal 
or  property  rights,  may  issue  an  ex  parte  re- 
straining order  on  application  to  show  cause, 
upon  the  hearing  of  which  the  matter  may  be 
determined  with  full  notice  and  opportunity  to 
protect  the  rights  of  the  respective  imrtieB. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  {|  125-128.  130-135;  Dea  Dig.  t 
6ft  •] 

Prohibition  by  the  State  of  Washington 
on  relation  of  Fblllp  B.  Wangbop  against 
the  Sapertor  Oonrt  for  King  Gonntr ;  Btverett 
Smith,  Judge.  Writ  issued. 

Walter  A.  Keene^  of  Seattle,  for  relator. 
ThOB.  A.  Meade,  of  Seattle,  for  respondent 

MORRIS,  J.  Relator  and  Us  wife,  NeUle 
Wanghtntr  were  married  Febmary  4,  1913. 
A  few  days  tbw^ifter.  relator  c<Humenced 
an  action  to  annnl  the  marriage  upon  the 
ground  that,  at  the  time  it  was  contracted, 
be  was  mentally  Incompetoit  and  Buffering 
from  tbe  ects  of  certain  drugs.  On  Feb- 
ruary iB,  1913,  on  tbe  ex  parte  application 
of  relator,  the  respondent  Judge  Issued  an 
order  enjoining  tbe  wife  from  visiting  or 
entering  Che  resident  of  relator,  or  molest- 
ing or  in  any  wise  iaterfeiing  with,  or  go- 
ing about,  the  relator  or  his  mother,  with 
whom  he  was  residing.  The  wife  then  ap- 
peared and  contested  this  order  and  the  pow- 
er of  the  court  to  make  it  Some  sort  of 
hearing  was  had,  the  nature  of  whlcb'ls 
not  disclosed  in  tlie  recOTd  before  ns,  at 
which  time  the  court  suggested  a  meeting  of 
the  bnsband  and  wife,  accompanied  by  tbelr 
attorneys,  for  the  purpose  evidently  of  ascer- 
taining whether  the  relator  was  bringing  the 
action  of  bis  own  free  vlll,  or,  as  evidently 
suKested  to  the  court  by  tbe  wife,  acting 
undj^  the  influence  of  others.  He  wife  was 
dissatiBfled  with  tiie  result  of  this  meeting, 
and  througb  her  conned  gave  oral  notice  to 


counsel  for  relator  that  application  would 
be  made  to  the  court  to  ftx  the  time  and  place 
fbr  a  second  meeting.  Oounsel  for  relator, 
claiming  lack  of  sufficient  notice,  refused  to 
att«id  npoD  the  court  and,  on  tbe  api^ca- 
tion  of  the  wife,  the  court  made  an  order 
directing  the  parties  to  SLppear  at  the  office 
of  a  certain  physician  on  March  10th,  ac- 
companied only  by  their  respective  attorneys, 
for  the  purpose  "of  talking  over  tbdr  af- 
fairs." .  Counsel  for  relator  thereupon  came 
to  tills  court  and  made  application  for  a  writ 
of  prohibition  to  prevent  tbe  court  below 
from  aifordng  this  last  order.  Upon  this 
application  a  show-cause  order  was  issued, 
upon  the  return  of  which  respond^t  judge 
filed  bis  return,  and  the  matter  was  submit- 
ted to  this  court  for  final  determioation. 

Tbe  writ  as  prayed  for  must  Issoe.  Tbe 
trial  court  has  no  power  or  authority,  in  an 
action  of  this  character  pending  before  blm, 
to  order  the  parties  to  meet  in  the  hope  of 
bringing  about  an  amicable  adjustment  of 
their  differences.  As  to  whether  a  trial  court 
cAiould  suggest  such  a  meeting  is  a  personal 
matter  for  each  Judge  to  determine  for  liim- 
self;  but  when  be  goes  beyond  that  and  is- 
sues the  solemn  mandate  of  the  court  com- 
pelling parties  to  submit  thereto  or  subject 
themselves  to  possible  punishment  for  a  re- 
fusal to  obey,  he  goes  beyond  any  authority 
vested  in  blm  by  the  law.  The  law  will  not 
uphold  nor  sanction  such  an  infringement  up- 
on personal  rights.  Altbouj^  the  order  of 
February  19th  is  not  before  us  for  review, 
we  think  it  proper  to  say  that  this  order  was 
Issued  without  legal  warrant  So  far  as  tbe 
private 'rights  of  parties  litigant  are  con- 
cerned, there  Is  no  distinction  between  action 
for  the  anunlment  of  a  marriage  and  any 
other  eavltable  proceeding  involving  the 
rights  of  the  parties  to  do  or  not  to  do  a 
certain  thing.  If,  on  a  proper  showing,  a 
trial  court  is  satisfied  that  there  Is  grave 
danger  of  interference  with  personal  or  prop- 
erty rights,  an  ex  parte  restraining  order 
may  be  issued  upon  tbe  ai^jtUcation  for  a 
show-cause  ord^,  upon  tbe  return  day  of 
which  the  matter  may  be  determined  after 
full  notice  and  opportunity  to  guard  the 
rights  of  tbe  respective  parties.  But  no 
court  has  the  power  to  issue  a  final  injunc- 
tion, Whidh  was  the  ^ect  of  tiie  order  of 
February  19th,  upon  an  ex  parte  applica- 
tion. If  this  wife  belieTed  that  relator  was 
acting  under  restraint  and  duress  when  be 
commenced  his  action  to  annul  tbe  marriage, 
the  law  provides  a  slmide  way  to  bring  him 
into  court  to  have  that  fSact  Judicially  de- 
termined, witb  proper  safeguards  for  the 
rights  of  all  parties.  Tbe  question  submitted 
by  this  ai^ication  seems  so  plain  to  us  that 
we  refrain  from  further  discussion. 

Let  the  writ  issu& 

OROW,  OL  J.,  snd  MAIN,  VLXAS,  and  FUIf 
LBRTON,  JJ.,  concur. 
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<72  Wash.  fiZ6} 

FLBTOBBB  v.  MURRAT  COMBdERCIAL  CO. 

(Sapreme  Coart  of  'WasbinstoiL   Mardi  2^ 
■  1913.) 

1.  Evidence   (|  M.*)— Pkesuhitxohb— Fa»- 

BIGN  Law. 

Id  a  suit  by  an  ad  interim  recelTer  in 
baokruptQ*.  appointed  in  proceedinga  in  the 
Supreme  Court  of  Hong  Kong,  it  would  be  pre- 
sumed that,  in  the  absence  of  information  to 
the  coutrarj',  the  bankruptcy  law  of  China  was 
the  same  as  that  of  the  United  States. 

[Ed.  Note.-— For  other  ca^es,  see  Evidence, 
Cent  Dig.  1 102;  Dec.  Dig.  |  81.*] 

2.  Barkrhftct  (I  114*)  —  Ad  Ihtebiii  Re- 
CEivEBS— Right  to  Swk. 

An  ad  interim  receiver  of  a  bankrupt  ap- 
pointed in  bankruptcy  proceedings  in  the  Su- 
preme Court  of  China  is  aothoriaed  only  to 
bold  and  preserve  the  assets,  and  is  not  enti- 
tled to,  sue  to  recover  mere  cboaes  in  action  al- 
leged to  be  due  to  the  bankrupt. 

[Ed.  Note. — For  other  caaes,  see  Bankrupt^?, 
Cent.  Dig.  SI  164-166;  Dec.  Dig.  8  114.*] 

D^iartment  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Action  by  M.  Fletcher  against  the  Murray 
Commercial  Company.  From  a  Ju^mrat  of 
dismissal,  plaintiff  appeals.  Affirmed. 

Douglas,  Lane  &  Douglas,  of  Seattle,  for 
appellant  Jesse  A.  Frye,  of  Seattle,  for  re- 
spondent 

MOUNT,  J.  This  appeal  is  from  an  order 
of  the  lower  court  sustaining  defendant's 
demurrer  to  the  amended  complaint.  Plain- 
tiff elected  to  stand  upon  the  allegations  of 
the  amended  complaint.  The  action  was 
dismissed.    Plaintiff  appeals. 

The  complaint  alleges:  '^at  the  plaintiff 
la  the  trustee  and  official  and  interim  re- 
ceiver of  the  estate  of  Dady  Burjor  &  Co.; 
that  said  Dady  Burjor  &  Go.  was,  during  all 
the  times  herein  mentioned,  a  copartner^ip 
consisting  of  D.  S.  Dady  Burjor  and  Fred- 
erick Charles  Mow  Fung;  that  on  the  17th 
day  of  June,  1911,  the  plaintiff  was  duly  ap- 
pointed official  and  Interim  receiver  in  bank- 
ruptcy of  the  estate  of  said  copartnership  by 
the  Supreme  Court  of  Hong  Kong,  China,  in 
cause  No.  21  of  1911,  In  bankruptcy,  in  said 
court  in  Re  Dady  Burjor  &  Co.,  debtors,  Ex 
parte  Wong  Chung,  Petitioning  Creditor,  and 
duly  qualified  as  such  receiver,  and  la  now 
the  duly  qualified  and  acting  official  and  in- 
terim receiver  and  trustee  of  the  estate  of 
said  copartnership ;  that  said  court  was  and 
is  a  court  of  competent  Jurisdiction,  exercis- 
ing general  jurisdiction  in  bankruptcy  in 
»ald  district  of  Hong  Kong;  that,  as  such 
official  and  interim  receiver  and  trustee,  the 
plaintiff  secured  and  Is  vested  with  the  title 
to  all  the  assets  of  said  copartnership ;  that 
plaintiff  was  directed  by  said  court  to  in- 
stitute this  action;  that  this  action  does  not 
involve  or  affect  the  rights  of  any  local  or 
domestic  creditor."  The  complaint  then  sets 
up  three  causes  of  action,  to  the  effect,  first, 
that  Dady  Bnrjor  &  Co.  in  1909  Altered  into 


a  contract  with  the  defuidant;  by  wbldi  it 
was  agreed  that  an  agent  should  be  aoit  to 
Shanghai  to  aoUdt  orders  for  certain  goods 
manufactured  In  Htagland;  tliat  these  par- 
ties were  to  share  the  expoises  and  ^oflts 
equally ;  that  defendant  was  to  finance  the 
business  by  letters  of  credit ;  that  the  agent 
was  sent  as  agreed  and  obtained  certain  or- 
ders for  goods;  that  the  defendant  there- 
after refused  to  aecore  the  letters  of  credit, 
and  rohised  to  pay  any  part  of  Bie  e^enses 
of  the  agent;  tiiat  Dady  Boijor  ft  Go.  were 
damaged  thereby  in  the  sum  of  ^IflOO.  Fw 
a  second  cause  of  action  the  complaint  al- 
leged that  betvem  November,  and 
May,  1911,  Dady  Bnrjor  &  Ga  sold  goods  In 
China  for  defendant  upon  oomndseton,  and 
advanced  money  ft>r  d^endant  amoontbig  to 
$2,634.06;  that  there  ia  a  balance  doe  there- 
on amounting  to  9801.80.  For  a  tUrd  cause 
it  Is  alleged  that  It  shipped  certain  lnnib» 
to  said  Dady  Bnrjor  &  Go.  in  Cblna  to  be 
sold  upon  conimlBBlon  ca  account  and  at  the 
risk  of  the  defendant ;  that  Dady  Burjor  ft 
Go.  advanced  the  freight  charges  and  the 
charges  for  storing  and  caring  for  such  lum- 
ber for  defendant,  in  the  amount  of  $1,239; 
that,  on  account  of  the  inferior  quality  of 
said  lumber,  the  same  was  unsalable^  exc^ 
at  a  great  loss ;  that  defoidant  has  refused 
to  rdmburse  the  said  Dady  Burjor  &  Go. 

The  trial  court  sustained  the  demurrer  to 
the  complaint  upon  the  ground  of  want  of 
capad^  in  the  plaintiff  to  sue  in  this  Juris- 
diction. The  respondent  makes  three  points 
against  the  complaint  as  follows:  (1)  An 
interim  recover  in  bankruptcy  has  no  legal 
capacity  to  sue  in  courts  other  than  those 
of  his  appointment ;  (2)  the  bankruptcy  laws 
of  a  fordgn  country  do  not  operate  as  a 
transfer  of  property  located  In  the  United 
States ;  (3)  a  receiver  has  no  extraterritorial 
jurisdiction  on  power  of  official  action.  Our 
view  upon  the  first  of  these  points  renders 
a  discussion  of  the  other  two  unnecessary. 
The  complaint  alleges:  "That  on  the  17th 
day  of  June,  1911,  plaintiff  was  duly  appoint- 
ed official  and  interim  receiver  in  bankruptcy 
of  the  estate  of  such  copartnership  by  the 
Supreme  Court  of  Hong  Kong,  China,  •  ♦  • 
and  duly  qualified  as  such  receiver,  and  is 
now  the  duly  qualified  and  acting  official  and 
interim  receiver  and  trustee  of  the  estate  of 
said  copartnership." 

[1]  The  bankruptcy  law  of  the  district  of 
Hqng  Kong,  China,  Is  not  pleaded,  and  we 
are  not  Informed  that  the  bankruptcy  law  of 
that  district  Is -different  from  the  bankruptcy 
law  in  the  United  States.  In  the  absence  of 
such  Information,  we  must  presiune  that 
such  law  is  the  same  there  as  it  Is  here. 
Daniel  v.  Gold  HiU  Mining  Co.,  28  Wash. 
411,  68  Pac.  884.  The  law  here  "authorizes 
bankruptcy  courts  to  appoint  receivers  or 
the  marshals,  in  certain  cases,  to  take  charge 
of  and  preserve  the  estate."    6  Cyc.  246. 
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"Oonrto  d  baokraptey  nuy  appoint  reniTm 
upon  tbe  appUcattoa  of  partlea  In  Intenat  to 
take  diarge  of  tbe  property  ct  twnkmpta 
after  tba  flUns  of  the  petition  and  natU  tt 
la  dlamlned  or  the  tniBtee  la  quallfled,  if 
they  flad  it  abaolotely  neceflsary  for  the 
preservation  of  tbe  eetatee."  S  Cye.  270. 

C2]  Such  recdvera  are  merely  temporary 
or  interim.  They  are  not  reated  with  title 
to  die  eatate  of  the  alleged  bankrupt,  but 
hold  the  property  me^y  to  preserve  tbe 
sabject-matter  of  tbe  acthm  (Golller  on  Bank- 
mptcy  [1st  Bd.]  p.  82.),  uid  they  have  no 
extratwrltorial  powers.  In  re  Bmiedlct  (D. 
a)  140  Fed.  65;  In  re  Bubel  (D.  a)  106 
Fed.  ISl,  Tbe  allegation  in  the  complaint 
that  the  plaintiff  is  ttie  "acting  ofBdal  and 
interim  rectiw  and  trustee'*  can  mean  no 
more  than  a  mere  tenqioraEy  officer  ia  bank- 
ruptcy, because  the  dntiea  of  recover  cease 
upon  tbe  qnaUflcatl<m  of  tbe  trustee.  6  Cyc. 
27a  Conceding  ttiat  the  tonporary  recover 
of  the  property  may,  before  the  selection 
and  qualification  of  tbe  permanent  trustee, 
proceed  to  take  the  property  of  the  alleged 
bankrupt  in  a  fotdgn  country,  tbore  most 
be  some  showing  that  the  propnty  soo^t  is 
In  danger  of  being  dissipated.  There  la  no 
such  showing  here,  for  it  appears  that  the 
Items  aoni^t  are  mere  diosee  In  action,  and 
two  of  them,  at  leasts  unliquidated  damages 
irUdi  cannot  be  lost,  exc^  t^*  the  Insolv^ 
cy  of  tbe  defendant 

We  are  of  the  optnitm,  therefore,  that  the 
Interim  or  temporary  officer  haa  no  right  to 
maintain  tbe  action,  even  though  we  should 
conclude  that  a  permanent  trustee  might 
do  BO. 

The  Judgment  is  therefbre  affirmed. 

CBOW,  g  J.,  and  OTABWIO^  CK>SB> 
and  PARB30B,  JJ.,  concur. 


HAMMONS  et  u.  v.  8BTZEB  et  sL 

(Supreme  Court  of  Wasbioffton.    April  1. 
1918.) 

L  MaSTEB    AITD    SEBVAIfT    (|  332*)— IRJUBT 

TO  TaiBD  PEBBoif— BixiBxairaE  or  Aanncr 

— JUBT  QUBSTIOIf. 

Evideoce  in  an  action  acBiust  a  srocery 
•tore  owner  for  Injuries  from  an  automobile 
tmck  claimed  to  have  beea  in  charge  of  de- 
fendant'! agent  AeJd  to  make  it  a  jury  question 
whether  tbe  person  operating  the  machine  at 
tbe  time  was  defendant's  agent  for  that  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  H  1274-1277;  Dea  Dig. 
I  332.*] 

2.  PaxNoiPAi.  AMD  Aennr  <|  24*)— Jvkt 

QuBsnoir. 

The  question  of  agency  la  often  a  mixed 
one  of  law  and  fact 

(Ed.  Note.— For  other  cases,  aee  Principal 
and  Agent  Cent  Dig.  ||  722,  723;  Drc.  Dig. 
I  24.*] 

Mdunt  X,  (HBseattaig. 


Department  1.  Appeal  fftn  Superior  Court, 
Whatcom  Ctonnty ;  Ed.  B.  Bardln,  Judge. 

Action  by  William  J.  Hanunona  and  wife 
againat  3.  J.  Setaer  and  othns.  From  a 
judgmmt  for  plaintUEs,  the  defendant  named 
appeals.  Affirmed. 

O.  A.  Swarti  and  Hadley,  Hadley  &  Abbott, 
all  of  Bellingbam,  for  appellant  Neterer  ft 
Pemberton,  of  Bellingbam,  for  reepondenta. 

OHADWICK,  J.  Appelant  Betaer  oonp 
ducts  a  grocery  store  in  the  of  Belllnff' 
ham,  and  delivers  gooda  to  hla  cnatom«a  In 
the  dty  and  its  suburbs.  This  he  does  with 
a  delivery  wagon  and  boraea  driven  by  one 
George  Lee.  This  method  seemed  archaic 
and  wasteful  of  time  to  defoidant  Louis  B. 
Wattam,  who  sold  autom(AUes  for  the  North- 
west Automobile  Company,  of  Portland,  Or., 
on  commissions  to  be  paid  out  f>f  the  pur- 
chase price,  and  In  tbe  course  of  time— that 
is,  on  the  17th  day  of  June.  1911— be  called 
on  aN^ellant,  and  suggested  tbe  need  of  an 
automoUle  d^very  truck  In  his  business. 
The  madilne  was  at  tbe  door,  the  odor  of 
gasoline  was  In  tbe  air,  and  appellant  waa 
Interested.  It  was  arranged  that  a  "demon- 
stration" would  be  had- on  the  morrow,  that 
Wattam  would  send  a  truck  and  a  driver  to 
the  store,  and  would  make  a  delivery  of 
gooda  at  Geneva,  a  hamlet  some  four  miles 
away  on  tbe  shore  of  Lake  Whatcom.  Len- 
hart  the  driver,  and  Lee  loaded  the  truck 
and  started  on  tbe  way.  While  tbey  disagree 
as  to  who  was  tbe  principal.  It  la  certain 
that  Lee  was  to  show  the  driver  where  to 
deliver  the  goods.  Beturning,  I^nhart  show- 
ed Lee  "which  was  high  and  which  was  low, 
and  where  the  gas  and  the  sparlc  was."  Lee 
finally  took  the  wheel,  be  says.  In  obedience 
to  bis  own  Impulse  to  experiment  with  the 
thing.  He  had  driven  a  distance  of  about 
two  city  blocks,  when  he  came  upon  respond- 
ent who  was  walking  along  the  aide  of  the 
road,  tbe  path  being  Uttle  more  than  two 
feet  outside  tbe  wagon  track  and  between  It 
and  tbe  shore  of  the  lake.  For  some  reason 
— Lenbart  and  Lee  are  not  quite  agreed— Lee 
lost  hla  control,  or  his  head — there  seems  to 
be  an  impulse  on  the  part  of  novices  to  drive 
Into  everything  in  sight— and  drove  square 
Into  respondent,  who  fell  headlong  into  tbe 
lake  and  over  an  uprooted  stamp,  with  the 
machine  after  and  pressing  upon  Mm.  Tbe 
stump  rolled  so  as  to  relieve  tbe  pressursb 
Lenhart  stopped  tbe  machine,  and  respond- 
ent was  atricated.  He  suffered  a  fracture 
of  at  least  one  rib,  and  was  Injured  so  that 
bis  back  has  been  weak,  rendering  him  un- 
able to  follow  his  avocation  of  a  kneebolter, 
qnd  compelling  him  to  accept  less  remunera- 
tive employment  Action  was  brought  against 
all  parties,  a  verdict  was  rradered  in  favor 
of  Wattam  and  Lenhart  &nd  againat  Setzer. 
Tbe  verdict  la  attacked  because  as  It  Is  al- 
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leged,  tb^  was  soffldeAt  showlns  of 
agmcy.  . 

When  Lee  came  In  the  night  b^re  and 
had  checked  tip  hla  acconnta  and  turned  In 
hla  orderB,  appellant  told  him  that  he  "need 
not  hitch  up  in  the  morning,  as  there  would 
be  an  automobile  down  here  to  take  the 
groceries  out,  and,  if  that  fellow  knows 
where  the  customera  are,  you  can  work  In 
the  store  that  morning."  Lenhart  testifies, 
and  it  is  the  testimony  upon  which  the  ver- 
dict rests,  as  follows:  "Q.  Why  did  you  let 
Ur.  Lee  run  the  automobile?  A.  I  was  in- 
structed to  show  him  how  to  run  the  ma- 
chine. Q.  Who  instructed  you?  A.  Mr.  Set- 
zer  said  the  man  that  was  going  along  was 
the  man  to  run  the  machine  and  to  show  him 
all  about  it  Q.  Ur.  Setzer  said  that  to  you? 
A.  Yes,  sir.  Q.  And  to  show  Mm  all  about 
It?  A.  Tes,  sir.  Q.  He  specially  said.  This 
man  Is  to  run  the  machine,  and  show  him  al) 
about  it*?  A.  He  said  the  man  that  went 
was  the  man  that  was  going  to  run  the  ma- 
chine U  he  got  It,  and  to  show  him  all  about 
It  *  *  *  Q.  He  said  he  was  the  man  who 
would  have  to  run  It  If  we  buy  it,  and  I 
want  yon  to  show  him  all  about  it'?  A.  Xes, 
sir." 

II]  This,  it  is  contended,  does  not  show  an 
agency  nor  fasten  any  responsibility  upon 
ai^Uant  We  think,  however,  that  the  ques- 
tion was  one  for  the  jury. 

[2]  Agency  Is  often  a  mixed  question  of 
law  and  fact  This  court  has  frequently  held 
that  where  the  evidence  is  conflicting.  It  Is 
a  question  for  tlie  jury.  But  it  is  said  tliat, 
because  the  following  question  put  to  Len- 
hart, "You  were  not  instructed  to  let  him 
run  It,  is  that  a  fact?"  was  answered,  "Yes, 
sir,"  the  verdict  cannot  stand,  as  the  evi- 
dence would  thereby  show  that  he  exceeded 
his  authority,  and  would  himself  become  re- 
sponsible for  the  consequences.  The  answer 
may  hear  that  construction,  but  taken  with 
the  testimony  which  we  have  quoted  and 
that  nf  other  witnesses,  we  think  the  jury 
was  warranted  in  finding  as  it  did.  When 
appellant  said  that  Lee  was  the  man  who 
was  going  to  run  the  machine  If  he  got  It 
and  "to  show  him  all  about  It,"  it  Is  not  for 
UB  to  say  that  he  was  not  warranted  In  tam- 
ing the  machine  over  to  Lee.  If  I  ask  a 
man  to  show  my  boy  how  to  swim,  "all 
about  It,"  1  should  not  be  heard  to  complain 
if  he  takes  him  In  the  water. 

Other  errors  are  assigned.  They  are  pred- 
icated upon  Inconsistencies  In  the  pleadings, 
upon  instructions  given,  and  the  refusal  of 
the  court  to  submit  special  interrogatories. 
T^pon  the  theory  that  a  person  may  be  an 
ligent  Qt  two  pezBooB  at  the  same  time,  the 
fx>mpiaint  was  sufficient  to  pass  the  objec* 
tlons  made  to  it  The  exceptions  to  the  in- 
structions were  all  made  for  the  purpose  of 
saving  the  questiona  we  have  discussed.  Tlie 
Interrogatories  which  were  refused  by  the 


court  -wen  so  fftr  as  material  covered  the 
general  verdict,  and  discretion  o£  Oe 
court  was  not  abuBSd. 

It  la  complained  that  the  vwdlct  was  so 
exoeeslve  as  to  indicate  passion  and  prejudice. 
Respondent  was  unable  to  work  at  all  for  one 
month,  and  has  bem  vnable  to  work  at  knee- 
bolting,  suffering  a  loss  in  dlffer««!e  of  wages 
of  $1.60  per  day.  There  Is  some  evidence  to 
sustain  the  finding  of  the  jury  that  his  etm- 
ditton  may  continue  for  a  time.  He  acuffered 
considerable  pain,  and  paid  out  925  in  doc- 
tor's bills.  The  verdict  seems  nnreaaonable 
In  the  light  of  ail  the  evidence,  for  had  tlie 
writer  been  on  the  jury  he  would  have  said 
that  the  Injuries  were  not  continuing  or 
permanent,  but  the  jury  saw  the  respondent ; 
the  verdict  has  been  passed  by  the  trial 
judge;  he  has  shown  a  loss' in  wages  of  $567, 
which  may  continue.  This,  coupled  with  the 
money  paid  out  and  an  allowance  for  pain 
and  suffering,  may  sustain  the  verdict  At 
any  rate  the  excess.  If  any,  is  not  so  <dear  as 
to  warrant  oar  Interferaic& 

Judgment  affirmed. 

GROW,  a  3^  and  GOSE  and  PABKBR, 
JJh  concur. 

MOUNT,  J.  I  dissent  The  appelant  nd- 
ther  owned  nor  operated  the  automobile  The 
carelessness  which  caused  the  injury  was  the 
carelessness  of  the  owner  or  person  oper8^ 
ing  the  machine.  The  appellant  was  not  pres- 
ent and  had  not  authorized  the  operator  to 
teach  his  clerk  how  to  ran  the  car.  He  had 
not  even  agreed  to  bny  the  car.  It  Is  most 
unjust  to  hold  hlm  for  the  damase  In  12ils 
case. 

m  waA.  no 
IfcGILL  T.  BROWN  at  aL 
(Supreme  Ooutt  of  Waablngton.  tfareh  26, 

1918!r^ 

1.  BBCEXVKSB  (fi  09*)  —  RzfiUTS  ov  BBCBVn 

— AssiONBB  OF  Assets. 

A  partnership  having  a  contract  with  a 
dty  to  famish  certain  police  post  castings  as- 
signed its  claim  asainst  the  dty  to  the  ctna- 
paoy  from  whom  It  purcbased  the  necessary 
pig  iron,  whicb  assignment  was  duly  filed  end 
accepted  by  the  citr.    After  the  posts  were 

Sractically  comideted,  and  after  part  had  been 
elivered,  a  receiver  of  the  partnership's  prop- 
erty was  appointed  in  a  foredosnre  suit  who 
completed  the  delivery,  and  hj  some  artifice 
obtained  from  the  dty  a  warrant  in  payment 
of  the  posts.  Held,  that  the  receiver  was 
properly  required  to  pay  the  proceeda  <^  sndi 
warrant  to  the  assignee;  he  having  no  greater 
interest  than  the  partnerBhip  which  had  dnly 
assigned  its  interest  prior  to  his  appointment. 

[Ed.  Note.— For  other  caaea,  see  Receivers. 
Cent  Dig.  H  124,  125;  Dec.  Dig.  1  fl8.*] 

2.  BncEivnB  (t  78*) Rnusnm  AGAiirsr 

RKCKIVEB  IH  ReOEIVKRSHIF  PBOOEeniHOB. 
Where  a  receiver  in  a  forecloaure  salt 
wrongfully  obtained  a  warrant  for  a  claim 
against  a  dt;  assigned  to  a  third  person  iwior 
to  the  receiversliip,  it  waa  proper  for  the  as- 
signee after  the  jadgment  to  tpptAT  in  the  ae- 
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tion  In  -wiAA  tbe  recrfrer  wu  appointed,  and 
ask  en  order  requirins  the  payment  of  the  pro- 
ceeds of  8uch  warrant  to  it 

[Kd.  Note.— For  other  caeeB,  see  Recelyere, 
Cent.  Dig,  H  14&-147;  Dec  Dig.  |  78.*  J 

Department  1.  Appeal  from  Snperlor 
Court,  King  Cotinty ;  H.  A.  P.  Myers,  Judge. 

Suit  to  foreclose  a  mortgage  by  Mabel  V. 
McGlU  against  Neta  Brown  and  others,  in 
which  A.  E.  Isham  was  ai^lnt«d  receiver 
of  the  mortgaged  proi>erty.  After  the  de- 
cree of  fomdosure  B.  P.  Jamison  &  Go.  filed 
In  BttCh  action  a  motion  for  an  order  requlr- 
Itts  the  recelrer  to  pay  over  certain  mon^. 
From  ail  order  to  that  ^ect,  the  reoelTer 
aK>eft]B.  AflBrmed. 

Shank  &  Smith,  of  Seattle,  for  appellant 
Edwin  O.  Ewlng,  of  Seattle  for  respondent. 

'  MOUNT,  J.  This  proceeding  was  brought 
by  E.  P.  Jamison  &  Co.,  a  corporation. 
agaSnat  the  receiver  In  the  case  of  McGlU  v. 
Brown  et  al.  to  require  the  recover  in  that 
case  to  pay  over  to  B.  P.  Jamison  ft  Co.  the 
proceeds  of  a  warrant,  amounting  to  the  sum 
of  $426.06,  wrongfully  collected  by  tlie  re- 
celTer.  The  trial  court,  after  hearing  the 
evidence,  made  the  order  as  prayed  for.  The 
receiver  has  appealed. 

[1]  There  Is  substantially  no  dispute  upon 
the  facts,  which  are  as  follows :  On  May  4, 
1910,  Neta  Brown,  Florence  O.  Dawson,  and 
0.  N.  Dawson  were  copartners,  doing  busl- 
nen  under  the  name  of  the  West  Coast  Iron 
Works,  On  ttiat  day  the  copartners  executed 
a  mortgage  covering  all  the  assets  of  the 
company  to  secure  the  payment  of  a  certain 
stnn  of  mon^.  The  descriptive  clause  in  the 
mortgage  oonclnded  as  follows :  "And  all  ac- 
counts receivable  now  forming  or  hereafter 
to  become  a  part  of  the  business  and  assets 
of  the  said  West  Coast  Iron  Worka."  Nearly 
a  year  later,  on,  to  wit,  May  2S,  1011,  the 
West  Coast  Iron  Works  was  awarded  a  con- 
tract for  the  constrnction  and  delivery  of  20 
complete  sets  of  police  post  castings  to  the 
dty  of  SeatOe  for  the  price  of  $480.  There- 
upon the  West  Coast  Iron  Works  desired  to 
purchase  from  B.  P.  Jamison  &  Co.  the  pig 
iron  necessary  to  construct  these  police 
posts.'  The  Jamison  Company  refused  to 
sell  tb^  iron  without  security  for  the  pur 
chase  price.  The  West  Coast  Iron  Works 
then  agreed  to,  and  did  on  July  8,  1911,  as- 
si|^  its  claim  against  the  dty  on  account  of 
the  posts  to  the  Jamison  Company.  The  city 
accepted  the  assignment,  and  placed  the 
same  on  file  In  the  comptroller^  office  on 
July  6,  1911.  Thereafter  the  West  Coast 
IrtMi  Works  completed  the  posts  and  deliv^- 
ed  a  pert  thereof  to  the  city.  Afterwards  on 
September  16,  1011,  Mabel  V.  McGlll,  the  as- 
signee of  the  mortgage  first  above  notioed, 
brought  an  action  to  foreclose  the  mortgage, 
and  in  that  action  A.  K.  Isham  was  appoint- 
ed receiver  of  all  the  assets  <tf  the  West 
Coast  Iron  Works.   After  the  receive  was 


appointed,  the  reuialuder  of  the  posts  were 
delivered  to  the  dty.  Th«e  Is 'some  slight 
dispute  whether  the  posts-  were  eqtlrely  com- 
pleted prior  to  the  ai^idntn^t  of  tiie  ra- 
ceiTer.  If  anything  was  dme  thereon  by  the 
recdvar.  It  was  insigniflcant,  bebig  only  a 
part  ot  a  day's  work  by  one  maa  Tb»  r»> 
odver  thereupon  douanded  and  recdved  the 
warrant  in  payment  of  the  posts  from  the 
dty,  and  collected  the  mon^  thereon,  $480. 
He  refused  to  pay  the  Jamison  Company  the 
amount  due  for  the  iron.  9425.06. 

Ajipellant  argiiea  that  the  respondent  bad 
no  Hen  or  dalm  upon  the  posts,  and  no 
rl^t  to  donand  that  the  reodver  furnish 
the  poets  to  the  dty ;  that  the  reodver,  hav- 
ing famished  the  posts,  was  oitltled  to  col- 
lect the  pay  therefor;  and  that  If  reqwnd- 
ent  had  any  claim  to  the  proceeds;  It  was  its 
duty  to  intervene  In  the  action  and  set  up 
its  claim.  There  is  no  merit  in  any  of 
these  podtions.  It  seems  too  plsln  Cor  ar- 
gumrat  that  the  dty  vnurant,  or  the  pro- 
ceeds of  the  contract,  never  became  an  asset 
of  the  West  Coast  In»  Works,  because  It 
never  came  Into  possesdon  of  the*  West 
Coast  Iron  Works.  Their  right  to  the  war- 
rant  had  been  assigned  and  the  assignment 
had  been  accepted  by  the  dty  before  the 
posts  were  delivered  or  manuCactored.  and 
long  before  the  reodver  was  appdnted.  The 
re8p<mdent  never  claimed  any  Hot  vfftm  the 
posts  thmsdves.  It  rested  upon  Its  daim 
to  .the  warrant  whidi  had  been  assigned  to 
It  If  the  recdva  had  not  been  appointed 
to  take  over  the  aasets  of  the  West  Coast 
Iron  Works,  that  company  could  not  have 
reasonably  claimed  the  warrant  from  ttie 
dty,  aftor  the  posts  wore  delivered,  because 
of  this  previous  assignment  The  reodver 
took  no  greater  int«e8t  In  the  estate  than, 
the  West  Coast  Iron  Wortis  had  at  the 
time  of  the  a]w<^tinent  of  tite  reoelver. 
High  on  Recdvers  (4th  Ed4  I  440;  84  Cyc. 
pp.  101,  193. 

[2]  Thi^  warrant  had  been  assigned  to  the 
respondent  by  the  valid  and  binding  assign- 
ment long  prior  to  the  appointment  of  the 
recdver.  When  the  recdver  demanded  the 
warrant  from  the  dty,  he  had  no  right  there- 
to, nor  to  the  funds  which  he  derived  there- 
from. It  is  true  a  few  of  the  posts  were 
delivered  to  the  dty  after  the  receiver  was 
appointed  and  some  work  was  done  upon  the 
poets,  but  this  was  done  in  accord  with  the 
contract  and  did  not  alter  the  right  of  the 
respondent  to  the  warrant  the  rii^t  to  which 
had  previoudy  parsed,  and  the  recdver  had 
notice  of  that  fact  The  receive  obtained 
the  warrant  by  artifice — ^not  necessary  to 
dlscuB»— and  wrongfully;  under  a  mlsap- 
ptrehendon  of  his  duties,  no  doubt  but  none 
the  less  wrongfully.  He  was  bound  to  re- 
turn it  or  the  proceeds  by  order  of  the 
court  appointiug  him,  to  the  person  right- 
fully entitled  to  it    The  procedure  adopted 
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was  regular.  84  Ore.  422;  Hl^  BecetTcm 
(4tb  Bd.)  I  299;  (3d  Ed.)  I  2&4b. 
The  judgment  Is -therefore  affirmed. 

OBOW,  a  3„  and  CHADWIOE.  GOSB, 
and  PABEEB,  JJ.,  concur. 

(72  Wash.  622) 

WUXlAM  A.  EASTMAN  &  CO.  t.  WATSON 
et  ux. 

(Sapreme  Court  of  WKBhington.    March  28, 
1913.) 

X.  Etidbnci  (I  168*)— Fjjwz.  SviDBKoa— Li- 

CKKBE  Feb. 

Proof  that  plaintiff  corporation  had  paid 
Its  annual  license  fee  may  be  made  by  parol. 

[Ed.  Note. — For  other  caaea,  see  Evidence, 
Cent.  Dig.  M  472,  473,  474%-^,  506-526: 
Dec.  Dig.  I  1S8;*  Corporations.  Cent  Dig,  I 
173a.l 

2.  Licenses  (S  32*)— License  Fee— Patubht. 

Proof  that  a  corporation  baa  paid  ita  li- 
cense fee  for  the  current  year  ia  prima  facie 
evidence  that  it  waa  paid  for  the  previoiia  year, 
and  is  conclusive,  in  absence  of  proof  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Gent  Dig.  I  66;  Dec.  Dig.  |  82.*] 

8.  COBPOBATIONS    (I  499*)  —  ACTIONS— PAT- 

UENT  OF  JjICRNSB  Ij'KE. 

Kem.  &  Bal.  Code,  |  3715,  providiog  that 
no  corporation  shall  be  permitted  to,  sue  in  the 
courts  without  alleging  and  proving  that  it 
baa  paid  Its  annual  ficense  fee  last  due,  is  pri- 
marily a  revenue  measure;  and,  while  an  ac- 
•  tion  may  upon  proper  sbowing  be  abated  until 
the  license  fee  has  been  paid,  yet  if  it  is  paid 
before  trial  the  corporation  may  maintain  the 
action, 

[Ed.  Note.— For  other  eases,  see  Corpora- 
tioua,  Cent  Dig.  §)|  1910;  iSll,  1913-^19, 
^030;  Dec.  Dig.  |  489.*] 

Dqnrtment  1.  Appeal  nrom  Superior 
Oonit,  King  Coontar ;  Everett  Smith.  Jndga. 

Action  by  WUllam  A.  Eastman  ft  Oo. 
i^lnst  Harry  B.  Wataon  and  wife.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

Paul  B.  Phillips,  of  Seattle,  for  appellants. 
Hamlin  ft  Meier,  of  Seattle  for  respondent 

MOUNT,  J.  This  action  waa  brought  by 
the  plaintiff  to  recover  upon  a  promissory 
note  for  $250  and  interest.  The  complaint 
alleged  that  the  plaintiff  was  a  domestic  cor- 
poration and  had  "paid  Its  annual  license 
fee  last  due  to  the  secretary  of  state."  The 
complaint  then  set  out  the  note  and  alleged 
nonpayment  For  answer  the  defendants, 
upon  information  and  belief,  denied  the  cor- 
porate existence  of  the  plaintiff  and  the  pay- 
ment of  the  annual  license  fee,  admitted 
making  the  note,  and  alleged  four  affirma- 
tive defenses.  These  affirmative  defenses 
were  each  denied  by  reply.  The  case  was 
tried  to  the'court,  without  a  Jury,  on  May  1, 
1912.  The  president  of  the  plaintiff  company 
was  the  only  witness  examined.  He  testified 
that  the  plaintiff  had  paid  Its  annual  license 
fee.  Upon  cross-examination  he  testified,  1^ 


reference  to  the  certiflcate  of  Ucens^  that 
the  fee  was  paid  cm  February  16,  1912.  The 
action  was  b^pm  on  December  23,  1911.  No 
evldmce  waa  offered  by  the  defaidants,  wbo 
rested  upon  an  objection  to  the  oral  evldeooe 
that  the  license  fee  bad  been  paid,  and  that 
there  was  no  evidence  that  the  tee  was  paid 
for  the  year  1911.  The  trial  court  thereiqton 
made  findings  of  fact  In  fhvor  of  the  plain- 
tiff, and  entered  a  Judgment  for  the  amount 
prayed  for  in  the  con4)lalnt  The  defendanto 
have  appealed. 

[1, 2]  Numerous  errors  are  as^gned,  bat 
the  aroeal  is  baaed  upon  three  "propoal- 
tions/'  stated  In  the  ai^eUantfs  brief  aa  fid- 
lows:  "(1)  A  private  corporatUm  having  a 
capital  stock  1b  not  entitled  to  afilrmatlve  re- 
lief nndra*  the  statutes  of  tUa  state,  unless 
It  allege,  and,  if  the  auction  be  denied,  it 
also  prove,  that  at  the  time  of  the  commence- 
ment of  the  action  U  had  paid  its  annual  li- 
cense fee  then  last  due  to  the  secretary  of 
state.  (2)  A  corporation  cannot  larove  pay- 
ment of  its  annual  license  tee  by  oral  ^oof 
in  prefermoe  to  production  of  the  ofltdal 
certificate  of  payment  issued  by  the  secretary 
of  state,  where  oral  proof  la  objected  Co  as 
being  not  the  best  evidence.  (3)  Proof  01 
payment  of  corporation  license  fee  must  Col- 
low  the  pleadings,  and  where  new  Issues  are 
developed  on  the  trial  respecting  time  and 
terms  of  sudi  payment  th^  must  l>e  em- 
bodied in  amendments  to  the  pleadings  or 
In  supplemental  pleadings,  and  opposing  par- 
ties must  be  fiOrly  and  openly  apprised  of 
such  new  issues,  or  else  be  granted  a  ctm- 
tinuanoe  to  enable  them  to  meet  the  new  la- 
sues."  These  proposiUons  are  elaborately 
a^ed  in  the  brleiSa.  The  second  presents 
the  question  whether  the  payment  of  the  an- 
nual license  fee  nuy  be  proved  by  parol.  We 
may  assume  for  the  purposes  of  this  case, 
without  deciding,  that  the  denial  upon  infor 
mation  and  belief  Is  sufBdent  to  put  the  fact 
of  payment  of  the  license  fee  In  Issue.  We 
have  heretofore  hdd  payment  of  the  licoDae 
fee  may  be  proved  by  parol.  Rl(4iards  v. 
Busaell,  129  Pac.  90;  Miller  v.  Simmons,  67 
Wash.  294,  121  Pac.  «SZ.  These  cases  are 
conclusive  upon  that  question.  The  fact  that 
the  license  fee  was  paid  for  the  current  year 
is  prima  facie  sufficient  to  show  that  it  was 
paid  for  the  previous  year,  and.  In  the  ab- 
sence of  proof  that  previous  years  have  not 
been  paid,  will  be  conclusive. 

[8]  The  first  and  third  propositions  pres»it 
the  question  whether  the  action  can  be  main- 
tained or  Judgment  entered  for  the  plalntUf 
when  the  license  fee  was  In  default  when 
the  action  was  begun.  The  plaintiff  admit- 
ted that  the  license  fee  due  Jtily  1,  1911, 
was  paid  In  February,  1912.  Appellants 
argue  from  this  that  the  license  fee  was  not 
paid  at  the  time  the  action  was  begun  in 
December,  1911,  and  that  under  the  statute 
(section  S71B,  Rem.  ft  Bal.  Code)  plaintiff 
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could  not  commeDce  the  action  and,  wttboat 
amending  Its  complaint,  could  not  prove  that 
the  fee  waa  paid  aubBequmt  to  the  com- 
mencemoit  of  the  action.  The  statute  pro- 
Tides,  at  aectlim  8716,  supra:  "No  corpora- 
tion shall  be  permitted  to  commence  or  mabi- 
tain  any  suit  *  *  *  in  Oie  oonrts  of  Uda 
state  without  allegittg  and  proving  that  it 
has  paid  its  annual  Ucrase  fee  laat  due."  In 
discnai^g  this  provtalon  In  North  Star,  etc, 
Oo.  V.  AUudca-Yukon,  etc.,  Ex.,  68  Wash.  376, 
115  Pac.  8S5,  we  said:  "The  license  tax  la  a 
revenue  measure  and  the  prvAilbitlng  of 
suits  or  actions  on  the  part  of  corporations 
without  alleging  and  proving  paymoit  of  the 
license  tee  is  intmded  as  a  measure  to  at- 
force  the  collection  of  the  tax."  And  In  State 
ex  reL  Preston  Mill  Co.  v.  Howcdl,  67  Wash. 
877,  121  Paa  861,  we  said:  "These  respec- 
tive acts  were  not  primarily  directed  against 
corporations;  they  were  revenue  acts  pure 
and  simply  and  the  provisions  directed 
against  corporations  were  for  the  purpose  of 
enabling  the  state  to  enforce  the  payment 
of  its  revenue  and  not  leave  It  to  the  volun- 
tary act  of  the  corporation." 

There  can  be  no  doubt  that  the  objects  of 
the  statute  were  correctly  stated  In  these 
cases.  If  the  plalntift  corporation  failed  to 
prove  at  the  trial  that  Its  license  fee  has 
been  paid,  the  court  Is  required  to  dismiss 
tbe  complaint;  but  where  It  Is  shown  that 
the  fee  Is  paid  at  that  time,  the  courts  will 
not  dismlsa  the  action,  because  the  require- 
ment of  the  statute  is  fully  met  If  the  ac- 
tion ia  brought  when  the  fee  Is  In  default, 
the  action  may  be  abated,  upon  proper  show- 
ing, until  the  fee  is  paid.  If  no  showing  Is 
made,  the  defendant  waives  tbe  question. 
Rothcbild  V.  Maboney,  61  Wash.  633,  99  Pac. 
1031;  North  Star  Tradli«  Co.  v.  Alaska- 
Yukon,  etc,  Ex.,  68  Wash.  457.  123  Paa  606. 
But  after  tbe  fee  Is  paid,  though  tardy,  the 
oorporation  Is  restored  to  Its  right  to  main- 
tain actions.  The  amendment  of  the  com- 
plaint was  therefore  unnecessary. 

Judgment  affirmed. 

GROW,  a  7.,  and  GOSB,  FABKEB,  and 
CHADWIOK,  JJ.,  concur. 


(n  Wash.  B4S) 

8GHUUACHBR  et  nx.  v.  BBAND  et  nx. 

(Supreme  Conrt  of  Washington.   April  1, 1913.) 

L  Waters  and  Water  Coubsbs  (k  154*)— 

EASEUENrS— ACQUISITION. 

Where  plalDtiffa  aod  defendants  acqalred 
tbelr  lands  from  a  common  source,  and  it  ap- 
peared that  the  original  owner  laid  out  a  drainr 
age  ditch  over  the  land  now  owned  by  defend- 
ants to  carry  olf  the  waste  water,  that  Is  neces- 
sary to  the  enjoyment  of  plalntlffa'  land,  which 
was  first  sold,  defendants'  land  is  subject  to  the 
easement  In  favor  of  plaintiEb'  land,  which  pass- 
es by  Implication :  for  If  the  owner  of  land  has 
artioeialiy  createa  a  condition  fiivoiable  to  one 
portion,  and  than  sells  that,  the  grantee  talxa  it 
with  the  right  to  have  the  favorable  condition 


continued,  and  easements,  of  neoesilty„  pass  by 

implication. 

[Bd.  Note.— For  other  cases,  see  Waten  and 
Water  Coaraes,  Cent  Dig.  H  167-173;  Dec. 
Dig.  I  154,*]^ 

2.  WAnxs  Aim  Watbi  Couiais  <M  1S4*>- 

BABBHBITT-TBAnBVSI. 

When  plaintiffs'  grantor  had  a  right  to  the 

maintenance  of  a  drainage  ditch  as  an  easement 
by  implication,  plaintiffs  took  title  to  their  land 
as  It  Waa  when  they  purchased;  and  the  fact 
that  the  location  of  the  ditch  had  been  ali|fatiy 
changed  at  tbe  time  of  purdiase  will  not  defeat 
their  rishts. 

WEd.  Note. — For  other  case&  see  Waters  and 
ater  CourMa,  Cent  Dig.  H  167-173;  Dec 
Dig.  I  154.*] 

8.  Watebs  and  Watbb  CotrasBS  (|  154*)— 
Easements— Abandonment. 

The  abandonment  of  an  easement  is  a  ques- 
tion of  intention ;  and  tbe  fact  that  the  owners 
of  the  dominant  tenement  consented  for  some 

Seriod  of  time  to  a  cbanfe  in  tbe  location  of  a 
rainagfl  ditch  by  the  owner  of  the  servient  tene- 
ment will  not  establish  an  abandonment 

[Ed.  Note.— Fot  other  cases,  see  Waters  and 
Water  Oourws,  Oent  Dig.  H  167-178;  Dea 
I>I«.  I  154.*] 

4.  WATIB8  AHO    WAISE  OODBBBS  (|  154*)— 

ItlOHTS. 

Where  plaintiffs,  as  owners  of  the  dominant 
tenement,  were  entitled  to  an  easement  in  a 
drainage  ditch,  the  fact  tlwt  other  persons  used 
the  ditch  is  Immaterial  In  the  establishment  of 
plaintiffs*  rights. 

[Ed.  Note.- For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  167-178;  Dea 
Dig.  I  154.*] 

Department  1.  'Amteal  from  Superior 
Court,  Tafcima  Oonnty;  Thos.  B.  Qradr. 

Judge. 

Action  by  B.  O.  Schumacher  and  wife 
against  J<An  T.  Brand  and  wife  Fnun  a 
judgment  for  plalotlflh,  defoidanta  aiveaL 
Affirmed. 

W.  A.  Funk,  of  Sunnyslde,  for  appellants. 
Luhman  &  Clark,  of  North  Taklma,  for  re- 
spondents 

QOSE,  J.  The  plaintiffs  seek  to  enjoin  the 
defendants  from  obstructing  or  otherwise  In- 
terfering with  an  alleged  waste  ditch  across 
the  land  of  tbe  latter.  The  plaintiffs  base 
th^r  claim  upon  tbe  ground  of  an  imidled 
easement  The  court  adjudged  that  the 
plaintiffs  had  an  easement  or  right  of  way 
for  the  waste  ditdi  across  the  defendants' 
premises,  entering  on  the  north  side  thereof 
at  a  point  "about  90  feet  east  of  the  north- 
west corner  thereof,  and  running  thence 
southwesterly  across  said  defendants*  prem- 
ises, and  leaving  the  same  at  a  point  about 
90  feet  south  of  the  said  northwest  comer 
th^eof,"  and  enjoined  the  defendants  from 
Int^erlng  with  tbe  ditch.  The  defendants 
have  appealed. 

[1]  The  appellants  and  the  respondents 
each  own  a  lO-acre  tract  of  arid  land  In 
Taklma  county.  The  tracts  adjoin ;  the  ai>- 
pellants'  tract  lying  south  of  the  respondents' 
tract  The  facts  found  by  the  court,  mate- 
rial to  a  conBlderation  of  the  appeia  am, 
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that  from  Febniary,  190B,  to  June,  1006,  one 
Mewblll  and  his  wife  were  the  owners  of  both 
tracts ;  that  In  June,  1006,  they  sold  the  10- 
acre  tract  now  owned  by  the  respondents  to 
one  Arpke,  retaining  the  remainder  of  said 
tract;  that  during  th^  ownership  the  New- 
bills  Irrigated  and  farmed  the  entire  tract, 
and  disposed  of  the  waste  water  incident  to 
the  Irrigation  of  the  tract  now  owned  by  tbe 
respondents  through  the  ditch  deacrU>ed  In 
the  decree;  that  the  ditdi  was  oonstrocted 
along  a  natural  draw  which  formed  a  nat- 
ural drain  for  tbe  respondents'  land;  that 
the  ditch  had  been  nsed  by  tbe  respondents 
and  thrir  ^edecessom  'in  title  tor  17  years 
last  past;  that  It  was  so  nsed  when  the  New- 
biUs  conTc^ed  to  Ari^;  that  Arpke  and  Us 
successors  In  title,  indading  Uie  reqiondmts« 
continued  to  use  It  until  it  was  obstructed  on 
the  16th  day  of  Uay,  1011;  that  tbe  NewbUIa 
eontbined  to  own  tbe  sontta  lO^cre  ti^ct  on- 
tll  May,  1907,  whm  tbey  sold  and  conveyed 
It  to  the  appellants;  that  the  respondents 
acquired  and  now  hold  title  throngb  mesne 
conveyanoes  from  Arpke;  that  during  their 
ownership  they  have  disposed  of  tbe  waste 
water  accruing  from  the  Irrigation  of  their 
land  through  the  ditch;  that  It  has  at  all 
times  been  and  "now  Is  necessary  as  an  outlet 
for  the  waste  water  accruing  from  tbe  Irri- 
gation of  the  plaintiffs'  premises  and  for  the 
benefldal  use  and  enjoyment  thereof;  and  that 
the  said  plaintiffs  have  no  other  outlet  for 
said  waste  water."  These  findings  are  sup- 
ported by  a  decided  pr^nderance  of  the  evi- 
dence, except  In  one  particular;  that  Is,  that 
in  1008  or  1900  the  appellants  changed  the 
waste  ditch,  causing  It  to  enter  upon  their 
land  at  the  northwest  comer,  thence  con- 
tinuing along  and  upon  the  west  line  thereof, 
where  it  remained  until  tlie  month  of  May, 
1011.  when  they  obstructed  it,  thus  throwing 
the  waste  water  upon  the  respondents*  land, 
whereupon  the  respondents  caused  the  old 
waste  ditch  to  be  opened.  The  evidence 
shows  that  the  ditch  followed  tbe  course 
found  by  the  court  at  the  time  the  appellants 
purchased  their  land;  that  It  was  plainly 
marked  upon  tbe  ground  so  as  to  be  visible 
to  casual  observation;  and  that  It  remained 
In  use  until  changed  by  the  appellants,  as 
we  have  stated.  The  respondents  acquired 
title  to  their  tract  in  tbe  spring  of  1010.  The 
ditch  is  a  necessary  outlet  for  carrying  off 
the  waste  water  Incident  to  the  Irrigation 
of  the  respondents'  land.  From  the  point 
where  the  ditch  enters  npon  the  appellants' 
premises,  It  extends  In  a  southwesterly  course 
about  a  half  mile,  where  it  discharges  Into 
the  Takima  river.  As  early  as  1902  one 
Mahan,  being  then  the  owner  of  both  tracts, 
opened  the  ditch  across  the  land  now  owned 
by  appellants,  and  used  It  as  a  waste  ditch 
until  be  sold  both  tracts  to  NewMU  in  Feb- 
ruary, 1005. 

"If  the  owner  of  land  has  artlflclally  creat- 
ed upon  bis  pnverty  a  condition  which  la 


favorable  to  one  portion  of  his  property,  and 
then  sells  that  portion,  the  grantee  will 
It  with  the  right  to  have  the  favorable  con- 
dition continued.  •  •  •  npon  the  aenr- 
ance  of  a  heritage  a  grant  wiD  be  implied  of 
all  those  oonthraoas  and  anwrmt  eaeemattts 
which  had  be«i,  in  fitct,  used  tbe  owner 
duriiv  the  unity,  tboo«b  they  had  then  no  le- 
gal existence  aa  easements ;  and  a  oontian- 
ona  easement  la  me  to  the  eDSaymtaA  of 
which  DO  act  of  Ibe  party  Is  noeeaaaiy,  ancfa 
as  *  * '  *  a  water  oonrae,  wbetbw  nat- 
ural or  artificial.  •  •  •  Th»  rale  In- 
clndes  drains  fbr'doBeta,  oeevools,  and  vati, 
aa  wcai  as  anrfiuie  drains.**  8  FanibaiD,  Wa- 
ters and  Water  Blgfata,  i  881. 

"All  easements  of  whatever  elaas  which 
pass  by  Implication  or  constractlOD  of  law 
must  not  only  be  reasonably  necessary  and 
aroarent,  but  also  permanoit  Jn  tbeir  duir- 
acter.**  14  Cyc.  uesd. 

"In  some  cases  tt  is  held  that  easnnents 
will  not  pass  by  implication,  except  In  casss 
of  strict  necessity.  But  tte  wei^t  of  au- 
thority sustains  a  rule  less  exactli^  tiian 
that  of  strict  and  IndeTenBlble  necessity, 
namely,  that  the  degree  of  neceartty  is  such 
merely  as  renders  the  easement  necessary 
for  the  convoiient  and  comfortable  enjoy- 
ment of  the  property  as  It  exiated  wben  tbe 
severance  was  made.   •  •  14  Cyc. 
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The  view  that  a  reasonable  necessity  will 
support  an  Implied  easement  is  supported  by 
the  following  authorities:  Powers  v.  Hef- 
feman,  233  111.  607,  84  I^T.  E.  661,  16  L.  B.  A. 
(X.  S.)  523,  122  Am.  St  Rep.  109;  German 
Sav.  ft  Loan  Soc.  v.  Gordon.  64  Or.  147, 102 
Pac.  736,  26  L.  R.  A.  (N.  S.)  331.  Other  cases 
hold  that  the  controlling  Inquiry  Is  whether 
the  easement  "Is  beneficial  to  and  adds  to 
Its  value  for  use,  and  will  continue  to  do  so 
In  the  future."  Toothe  v.  Bryce,  60  N.  J. 
Bq.  689,  25  Atl.  182.  See,  also,  note  to  RoUo 
V.  Nelson,  26  L.  R.  A.  (N.  S.)  318  et  seq.  It 
Is  not  necessary,  for  the  purposes  of  this 
case,  to  determine  which  is  the  better  rule, 
because,  as  we  have  said,  the  record  disclos- 
es that  the  waste  ditch  Is  reasonaUy  Deces- 
sary  to  the  enjoyment  of  the  reqpondeat^ 
estate. 

[2]  The  appellants  (contend  that  the  re- 
spondents cannot  assert  the  right  to  an  ease- 
meat  In  the  waste  ditch,  because,  at  t^e  time 
they  purchased  their  land,  It  was  not  at  the 
point  established  by  the  decree  of  the  court 
They  knew,  however,  that  It  had  been  locat- 
ed at  that  point  and  nsed  as  a  waste  dltdi 
for  years  and  until  temporarily  changed  by 
the  appellants.  Moreover,  the  appellants 
took  title  to  their  land  aa  It  was  when  tbey 
purchased.   Toothe  v.  Bryce,  supra. 

[8]  The  appellants  further  Insist  that  the 
right  to  have  the  waste  dltdt  at  Its  present 
location  has  been  lost  to  the  respondoits  by 
abandonment  Abandonment  is  a  question  of 
Intention.  The  mere  fact  that  the  ownera  of 
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ttie  dominant  estate  permitted  the  aiveU^nta, 
for  tbelr  own  couTenlence,  to  temporarily 
change  the  coarse  of  the  ditch  for  the  period 
of  two  or  three  years  tram  mw  point  on  their 
land  to  anothor  point  on  the  same  tract,  and 
so  as  to  still  subserve  the  purpose  of  a  waste 
dltdti.  Is  far  from  diowb^  a^  intention  to 
abandon. 

[4}  An  arEomoit  is  made  to  the  elESct  that 
the  respondents  have  lost  their  right  to  the 
waste  ditch  because  other  parties  are  using 
It  The  quesUon  here  Is,  What  are  the  re- 
spondents' rights?  The  rights  of  the  other 
parties  are  not  before  us.  SllTa  t.  Hawn, 
10  CaL  App.  {M4,  102  Pa&  062.  The  ap- 
pdlants  hare  dted  authorUles  vpon  the  qnes- 
tl<His  of  way  of  necessity/'  and  an  im- 
plied reeerration  of  a  way  In  favor  of  the 
grantor.  .  It  is  not  necessary  to  review  these 
anttuwitles.  They  would  on^  oonfose  the 
issue.  The  courts  generally  hold  that  there 
Is  a  difference  between  an  Implied  resHrra- 
tion  of  an  easement  and  the  grant  of  an 
easement  by  Implication.  The  distinction  Is 
pnt  upon  the  ground  that  the  former  Is  in 
derogation  of  the  deed  and  Its  covenants,  and 
stands  upon  narrower  ground  than  a  grant 

Judgment  Is  afflrmed. 

CROW.  C.  J.,  and  CHADWIOK,  MOUNT, 
and  PARKER,  JJ.,  concur. 


{72  Wash.  H7) 

BBAND  et  nx.  v.  LIENKAEMPER  St  aL 
(Supreme  Oonrt  of  WaBblngton.   April  1, 1013.) 

1.  Watkbs  awd  Water  Coubses  d  IM*)— 
DsaEDB— Basembntb— iKPUCATIoa. 

Whero  an  euement  in  a  diainage  ditch, 
necessary  to  the  proper  irrigation  of  the  land, 
has  be«i  acqufred  vj  long  use.  It  passes  by 
bnpUcatioa  by  a  conveyance  of  the  dominant  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Waters  end 
Water  Goarsra,  Cent  Dig.  H  167-173;  I>ec. 
Dig.  I  1C4«™ 

2.  Baseubkts  (I  10*)  —  AcqnisxTioir  —  Pbe- 

BCRtFTIVE  RiOHT. 

The  contlnnous,  adveiBe  use  of  a  way  over 
another's  land,  with  the  koowledge  of  the  owner, 
ripens  into  an  eaaement  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Ont  Dig- II  27-32;  Dec  Dig.  I  10.*] 

3.  Watbeb  AMD  Watke  Coubsbs  (I  154*)— 
Easements— Dbainaob  Ditch. 

The  easement  in  a  drainage  ditch  which 
was  appnrtenant  to  land  la  not  lost  because  of 
the  nse  by  third  persona 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  167-173 ;  Dec 
Dig.  1 164.*] 

4.  Watrhs  AHn  Wateb  Coubsbs  d  1S4*>— 
Easements— Use— GOniiKnors  Ubb. 

Where  an  easement  In  a  draloage  ditch  is 
(Haimed  by  prescription,  the  uae  of  the  ditch  at 
the  times  when  the  owner  of  the  dominant  tene- 
ment needed  it  la  regarded  as  a  continuous  use. 

[Eld.  Note.— For  other  casea,  see  Waters  and 
Water  Courses,  Omt  Dig.  ||  107-173;  Dec. 
Dig.  1 16*.*]  , 
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Department  1.  Ai^eal  from  Sopetlor 
Court,  Taklma  County;  Thoa.  Bi  Grady, 
Judge. 

Action  by  John  J.  Brand  and  wife  against 
August  Uenfcaemper  and  otiiers.  From  a 
judgmoat  for  defendants;  plaintiffs  appeal. 
Affirmed. 

W.  A.  Funk,  of  Simoyslde,  for  appellants. 
Lofaman  &  Clark,  of  North  Yakima,  for  r^ 
spondenta. 

OOSE),  J.  The  single  question  presented 
by  this  appeal  is  whether  the  recvondeuts 
have  acquired  an  easement  by  prescription 
to  flow  waste  wate|r  over  the  premises  of  the 
appellants.  The  court  found  in  favor  of 
the  respondents.  The  respwdent  lAen- 
ka^nper  owns  a  tract  of  land  lying  imme- 
diately east  of  the  lands  of  the  appellants. 
A  public  road  has  been  laid  out  between  the 
two  tracts.  The  respondent  Arpke  owns  a 
tract  of  land  immediately  to  the  east  of  the 
Ilenkaemper  tract  Arpke  acquired  title 
In  1906.  Llenka^per  acquired  tlUe  in  1905. 
^e  appellant  acquired  tlUe  in  1007.  The 
lands  of  all  the  parties  are  arid,  and  are 
made  productive  by  means  of  artificial  ir- 
rigation. The  testimony  shows  that  a  nat- 
ural drain,  beginning  upon  the  lands  of  Arp- 
ke, extends  through  the  lands  of  Llrakaemp- 
er  and  thence  through  the  lands  of  the  appel- 
lants, taltlDg  a  northwesterly  course  and 
flowing  off  their  lands  at  a  point  near  the 
northwest  comer  of  the  same.  The  testi- 
mony also  shows  that  this  drain  has  been 
used  as  a  ditch  for  conveying  the  waste  wa- 
ter from  the  premises  of  the  respondents 
across  the  premises  of  the  appellants,  thoice 
in  a  general  southwesterly  direction  for  a 
distance  of  a  half  a  mile  to  the  Yakima  riv- 
er, since  1803;  that  during  all  that  time 
this  right  has  been  ex^dsed  by  the  respond- 
ents and  their  predecessors  In  title  openly, 
exclusively,  continuously,  and  adversely. 

[1]  The  appellants  contend  that  there  can 
be  no  tacking  of  possession,  because  the 
easement  was  not  included  In  the  respond- 
ents' deeds.  It  suffices  to  say  that  the  pre- 
scriptive right  which  .began  In  1803  vns 
complete  when  the  respondents  acquired  title 
and  that  the  easement  passed  by  implication 
by  a  conveyance  of  the  dominant  estate. 
Schumacher  v.  Brand,  130  Pac.  1145,  recently 
decided. 

[2]  The  record  discloses  all  the  elements  of 
a  prescriptive  right  to  use  the  waste  ditch. 
It  was  shown  that  the  use  has  been  contin- 
uous, uninterrupted,  adverse  to  the  owner  of 
the  land  over  which  the  way  Is  claimed, 
with  the  knowledge  of  the  owner  while  he 
was  able.  In  law,  to  assert  and  enforce  hla 
rights,  and  that  the  use  has  continued  over 
a  practically  uniform  route.  This  creates  a 
prescriptive  title.  Wasmund  v.  Harm,  36 
Wash.  170.  78  Pac  777;  14  Oyc  1148,  1149. 

It  appears  from  the  record  that  In  the  ir- 
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ligation  of  arid  lands  waste  ditches  for  the 
dli^sltion  of  the  surplus  water  are  as  nec- 
essary as  the  Irrigation  Itself. 

[1]  The  testlmonr  shows  that  the  appel- 
lants at  times  used  the  waste  ditch  In  com- 
mon with  the  respondents,  for  the  purpose 
of  disposing  of  their  waste  water.  The  ap- 
pellants argue  that  a  user  in  common  with 
others  never  ripens  into  an  easement  As 
we  have  already  said,  the  prescriptive  right 
to  the  easement  was  complete  before  the  ap- 
pellants acquired  title.  Moreover,  where  an 
easement  is  appurtenant  to  an  estate,  it  may 
be  used  by  all  persons  having  a  lawful  right 
to  enjoy  It  14  Cyc.  1208,  1209;  Silva  v. 
Hawn,  10  Cal.  App.  544.  102  Pac.  952 ;  Hoyt 
V.  Hart,  149  Cal.  722,  87  Pac.  669.  As  was 
said  In  the  Hart  Case:  "It  can  coexist  with 
a  right  In  the  defendant  or  any  one  else  to 
use  the  same  waterways,  so  long  as  such 
use  does  not  restrict  or  interfere  with  the 
right  owned  by  the  plaintilf."  The  control- 
ling question  is,  Do  the  respondents  own  the 
easement?  If  so,  it  is  Immaterial  that  oth- 
ers may  also  have  a  right  to  use  it 

It  is  contended  that  the  waste  ditch  was 
sliifted  from  place  tp  place  by  the  appellants 
as  their  convenience  required,  and  that  there- 
fore no  right  attached  in  the  respondents. 
This  has  been  sufficiently  answered  In  what 
we  have  already  said.  It  may  be  farther 
remarked,  however,  that  the  testimony  shows 
that  the  ditch  has  continued  since  1893 
tbroQfl^  a  natural  depression  In  the  appel- 
lants* land,  with  no  appreciable  cbai^  of 
course. 

[4]  An  argument  is  made  that  the  use  has 
not  been  continuous.  Tbe  rule  Is  that,  where 
one  uses  a  waste  ditch  at  sudi  times  aa  he 
needs  it  the  law  regards  the  use  as  continu- 
ous. The  sufflcteney  of  the  continuity  must 
depend  largely  on  the  nature  of  the  use. 
Hesperia,  etc.,  Co.  v.  Rogers,  83  Cal.  10,  23 
Pac.  196,  17  Am.  St  Rep.  209. 

It  is  also  ai^ed  that  the  respondents 
have  recently  acquired  additl<mal  water 
rights.  The  court  found,  and  the  evidence 
shows,  that  there  has  been  no  appreciable 
change  in  the  quantity  of  waste  water. 

The  judgment  la  affirmed. 

CBOW.  C.  X,  and  GHADWIOK.  MOUNT, 
and  PAREBR,  JJ.,  omcnr. 


(72  Waab.  632) 

FIRST  NAT.  BANK  OP  RITZVIIJ.B)  T. 
CUNNINGHAM. 

(Supreme  Court  of  WashlogtOD.   April  1.  1913.) 

1.  Husband  and  Wife  (8  276*)— Communitt 
Estate—Claims  tor  Community  Debts, 
The  entire  commuDity  estate  is  subject  to 

administration  upon  the  wife's  death,  and  all 

community  dehts  were  proper  claims  a^ninst  it. 
[Ed.  Xote.— For  other  cases,  see  Husband 

and  Wife,  Cent.  Dig.  §g  1032-1045;  Dee.  Dig. 

I  276.*1 


2.  Husband  and  Warm  <{  276*)— Cc.wuinXT 
Estate— CLAiva  Against. 

Since  a  Judgment  against  a  husband  alone 
for  a  community  indeMedness  was  a  community 
judgment,  it  was  properiy  filed  as  a  claim 
against  the  community  estate,  even  though  also 
enforceable  out  of  the  separate  property  of  the 
hnsband. 

[EJd.  Note.— For  other  cases,  see  Huaband 

and  Wife,  Cent  Dig.  {8  1032-1015;  Dec  Die 
8  276.*] 

3.  Hdsbanu  and  Wife  ({  276*>— GoHvOHiTr 

Rem.  &  BaL  Code,  8  1481,  providing  that 
if  any  action  be  pending  at  intestate's  death 
plaintiff  stiall  present  his  claim  to  the  adminis- 
trator, and  no  recovery  shall  be  had  in  the  ac- 
tion, unless  proof  be  made  of  presentment,  did 
not  require  one  who  had  sued  the  hnsband  upon 
promissory  notes  executed  by  liim,  representins 
8  conununity  debt  to  abandon  the  action  when 
the  wife  died  and  present  the  debt  as  a  claim 
a^lnst  the  eommanltr  estate,  but  the  judgment 
obtained  would  be  a  lien  upon  both  the  separate 
estate  of  the  hnsband  am  the  community  es- 
Ute. 

[Ed.  Note.— For  o^er  cases,  see  Hnsband 
and  Wife,  Cent  Dig.  H  10S3-104B;  Dec  IMg.  | 
276.*  J 

Department  2.  Appeal  from  Superior  Court, 
Adams  County;  O.  B.  HolcomK  Jadge. 

Action  by  the  First  National  Bank  of  Blti- 
vllle  against  W.  R.  Cunningham,  aa  executw 
of  Rebecca  Cunningham,  deceased.  From  a 
Judgment  for  pi«<ntiif,  defendant  aK>eal& 
Affirmed. 

Walter  Staser,  of  RitzvlIIe,  and  C.  H. 
Spalding,  of  Lind,  for  ap[)eilant  IjOveU  ft 
Davis,  of  BitEvlll^  for  respondent: 

MORRIS,  J.  Appeal  from  a  judgment  es* 
tabllshing  as  a  proper  claim  against  the  es- 
tate of  a  deceased  wife  a  judgment  obtained 
in  an  action  against  the  husband  aloDe  upon 
a  community  indebtedness.  The  respondent 
first  brought  an  action  against  the  husband 
upon  two  promissory  notes,  without  making 
the  wife  a  part^.  Pending  this  action  the 
wife  died.  The  action  proceeded  to  judgmoit 
Tills  judgment  is  admitted  to  be  a  community 
Judgment  Respondent  then  filed  the  Judg- 
ment as  a  claim  against  the  community  In  the 
estate  of  the.  deceased  wife.  It  was  rejected, 
and  this  suit  was  brought  thereon,  resulting 
in  the  Judgment  appealed  from. 

[1 ,  2]  These  facts  support  the  judgment  ao 
clearly  that  it  is  dilflcult  to  find  anything 
to  discuss  without  again  opening  up  the  long 
ago  settled  law  of  this  state.  When  the  wife 
died,  the  entire  community  estate  was  sub- 
ject to  administrationi  and  all  communis 
debts  were  proper  claims  against  that  estate. 
The  Judgment  against  the  husband,  being  a 
community  judgment,  was  properly  filed  as  a 
claim  against  the  community  estate;  such  a 
judgment  being  enforceable  out  of  the  sepa- 
rate property  of  the  husband  or  the  com- 
munity property.  Oregon  Imp.  Co.  v.  Sag- 
meister,  4  Wash.  710,  30  Pac.  1058,  19  L.  R. 
A.  233;  Curry  v.  Gatlin,  9  Wash.  495,  37  Pat 
J  678,  39  Pac.  101 ;   McDonough  v.  Craig,  10 
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Wash.  289.  88  Pac.  1084;  Uym  t.  FevsnsKm, 
8  Wash.  8S6.  28  Pac  910;  In  re  HUl's  Ba- 
tate,  6  Waah.  286,  88  Pac  B85. 

[I]  That  this  la  tlie  law  to  admitted  by  ap- 
p^nt;  bto  contention  being  tbat.  under 
■ectlon  1481,  Ron.  &  Bal.,  provldinff  that: 
"If  any  action  be  poidlnc  agalut  tbe  testa- 
tor or  Intestate  at  tbe  time  id  Ue  deafb,  the 
Idalntlff  shall.  In  like  manner,  gcasent  his 
dalm  to  Uke  executor  or  admlidatrator  tot  al- 
lowance or  rejection,  authenticated  aa  In  other 
cases;  and  no  recoTery  shall  be  had  In  the  ac- 
tion, nnleis  tiroof  bemadeirfQie^reecmtment*' 
— the  wife  havliv  died  during  the  pendw^  of 
tbe  first  action  and  her  death  subjected  the 
ttitlre  conununltjr  estate  to  admlnlatration,  re- 
spondent should  hare  abandoned  the  first  ac- 
tion, and  resented  a  conceded  communis  In- 
debtedness aa  a  dalm  against  the  community 
estate^  and  net  having  done  so  all  rights  of 
enforcement  against  the  cooununity  estote 
have  been  lost  This  contention  overlooks 
the  fact  ttiat,  the  bosband  alone  having 
signed  tbe  note^  It  became,  whui  established 
aa  a  just  claim,  not  only  a  presnmptlTe  com- 
monlty  Indebtedness,  bat  (me  enforceable 
against  tlie  separate  estate  of  the  hndiand; 
and  no  law  required  respondent  to  abandon 
his  pursuit  (tf  the  separate  estate  of  the 
husband  In  order  to  establish  the  dalm 
against  the  community  estetc  Roipondent 
had  a  right  to  proceed  to  Judgment  against 
the  husband,  and,  the  community  duuacter 
of  the  Ind^tedness  being  admitted,  that 
Judgment  became  a  Uen  both  on  tbe  separate 
estote  of  the  husband  and  the  community 
estet& 

Neither  do  we  think  that  tbe  wife  la  with- 
in tbe  description  of  tbe  stotute.  No  action 
was  pwding  against  her  at  the  time  of  her 
death.  There  was  no  attempt  to  subject  ber 
■omrato  property  to  any  claim  of  reapondent 
AU  that  was  sought  to  tbat  first  actton  was  to 
obtain  a  Judgment  against  the  husband,  which 
Judgment  Is,  not  only  isreBumptlTely,  but  ad- 
mittedly, a  claim  against  the  community  es- 
tote. As  such  It  to  properly  enforceable 
against  the  community  estote,  and  the  Judg< 
ment  so  holding  to  aflBrmed. 

CROW.  0.  J.,  and  rULLBRTON,  EL- 
US,  and  MAIN,  JJ.,  concur. 


<n  OkL  SM) 

CHOCTAW,  O.  A  O.  B.  Ca  T.  DBSW.f 
(Snprone  Conrt  of  OklahtHna.    Feb.  11,  191&) 

(Bytlahva  by  th«  Courts 

1.  NUIBANOI  (1  1*>— "PuTAn  NuxsAircB." 

Under  tbe  law  in  force  in  the  Indian  Ter- 
ritory prior  to  itatehood,  a  private  nuisance 
may  be  defined  aa  anytltiiig  wroncfully  done  to 
the  hnrt  or  annoyance  of  tbe  lands,  tenements, 
ox  hereditaments  of  another. 

[E^  Xote. — For  other  caaea,  eee  Nuisance, 
Cent  Dig.  SS  1,  3;  Dec.  Dig.  S  1.* 

For  other  deflnitiona.  aee  Words  and  Phrases, 
Tol.  6,  pp.  6674-5576.] 


Z  NuEBAitoB  d  &*y—Axm  Dom  nima  Lxo- 

ULATITI  AUTBOBrrr. 

Legislative  grants  ol  privileges  or  powers 
to  corporate  bodiea,  like  thoae  to  a  railroad 
company,  to  locate,  construct,  maintain,  and 
operate  its  line  of  railway  and  neceflsary  ap- 
purtenances nnder  tbe  act  of  Congress  of  Feb- 
roarj  28,  1902.  c.  134.  32  Stat  43  (U.  8.  Comp. 
8t  Supp.  1911,  p.  708),  confer  no  license  to 
construct  and  use  them  in  disregard  of  the  pri- 
vate right*  of  others,  and  wiUi  immunity  for 
their  invasion. 

[Ed.  Note.— For  other  cases,  see  Nuiaanoe, 
Cent  Dig.  !{  35-88;  Dec  Dig.  }  6.*] 

3.  ToBTS  (I  16*)— ImnnrrrT  vaov  Iubilxtt 

— LEOtBUTIVI  AtJTHOBITT. 

The  granting  of  soch  powers  and  privileges 
does  not  exempt  the  beneficiary  thereunder  from 
liability  for  injury  to  adjacent  property,  caused 
directl;  by  the  unlawful  exerdse  (tf  sudi  au- 
thority. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cnt 
Dig.  I  28;  Dee.  Dig.  |  16.*] 

4.  Bjlilroadb  <S  118*)  —  CoNaTBUcnoiv  ahd 

MAINTKIfANCB— PaiVATE  MuiaAHOB— BlOHT 

or  AonoH. 

A  railroad  company  located  and  erected  a 
roundhouse,  switches,  tomtable,  and  doder  pit 
near  the  residence  property  of  plaintiff,  and  ss 
used  them  as  to  greatly  impair  the  value  there- 
of, bj  filling  the  atmosphere  with  offenrive  gas- 
es, duet  steam,  and  doise  smoke,  by  throwing 
cinders  over  and  npon  said  premise^  and  by 
loud  noises  and  offensive  odors.  Held,  a  nui- 
sance, causing  special  injury  to  tbe  plaintiff, 
for  which  he  bad  a  right  of  action  for  damag- 
es; it  appearing  tbat  the  railroad  company 
might  have  constructed  said  appurtenances  at 
another  suitable  location,  where  such  Injuries 
would  net  have  been  inflicted,  eitlier  to  plaintiff 
or  others. 

[Ed.  Note— For  other  cases,  ses  Railroads, 
Cent  Dig.  H  230.  861-35778^-861,  863,  864; 
Dea  IMt  |  118.*i 

5.  Raiuoads  <|  114*V:-PBivAn  NuiSAnoi— 

CONSEQUBlfTIAL  DaHAOKS. 

Damages  resulting  from  iniarioas  acts  ot 
the  above  nature  are  not  unavoidable  and'con- 
seqnential.  for  which  no  action  will  lie,  but 
result  from  the  construction  and  nae  of  tbe  rail- 
road company's  proper^  in  close  proximity  to 
the  premises  of  the  plaintiff,  and  which  do  not 
affect  in  a  like  Injurious  manner  tbe  public 
generally,  or  other  similar  property  rituated 
elsewhere. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  365-871;  Dec        |  114.*] 

6w  Raiuwaob  d  222*)  —  CoicnBOorxon  airo 
Maihtbnahcb— PnxvAn  Nitisance. 

A  railroad  company  has  no  mo^e  right 
than  an  individual  to  so  use  its  property  as  to 
unreasonably  Interfere  with  the  peaceable  and 
comfortable  caijoyoient  by  others  of  their  prop- 
er^, or  to  cause  spedu  injury  to  particular 
property,  without  making  compensation  Ua  tha 
injury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  IS  720-724;  Dec.  Dig.  {  222.*] 

7.  PiTBLxc  Lauds  (|  39*)— Town  Brms— Lor 
Owners— ToBTB  .Ajtectino. 

The  owner  of  permanent  improvements  on 
town  lots  in  government  town  sites  In  the  In- 
dian Territory,  and  to  whom  said  lots  were 
scheduled  and  set  apart  by  the  Town  Site  Com- 
mission acting  pursuant  to  law,  and  who  snb- 
sequently  received  patents  therefor,  has  suffi- 
cient title,  prior  to  tbe  issuance  of  a  patent  to 
support  an  action  to  recover  damages  to  tbe 
said  lots  indicted  by  a  ndlroad  company  which 
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u  in  no  wajr  eoBBeeted  vitii  war  eUlm  or  iDter- 
est  in  the  land. 

[Ed.  Note.— For  other  cues,  we  Pobllc 
Lands,  Cent  DIx-  H  88-90,  92-99;  Dec  Dig. 

i  89.*i 

8.  NUISANCB  (I  50*)  —  IKJUST  TO  BKU.TT  — 

Dauaqes  Rbcovbbable. 

Under  the  rule  of  decision  in  the  Indian 
Territory  prior  to  atatebood,  where  the  atmc- 
turea  and  apparteaances  contributing  to  the  In- 
jury were  of  a  permanent  nature,  and  their  in- 
junoua  use  continued  (or  a  long  number  of 
years,  without  effort  to  abate,  all  damage*  for 
Injury  to  adjacent  Isndt,  both  present  and  ptoa- 
pectiTe,  were  recoverable  in  a  lingle  action. 

[Ed.  Note.— For  other  cases,  aee  Nuisance* 
Cent  Dig.  H  118-127;  Dec  Dig.  |  SO*} 

9.  NOIBAHCK  (S  50*^  —  iHJmT  TO  BUIffT  — 

Measubb  of  Daiuobs. 

Tbe  true  measure  of  damages  is  compenaa- 
tion  for  the  leas  or  injury  sustained,  and,  as  a 
ganeral  nils,  the  dnmagM  nra  measured  by  the 
depreciatiiai  in  the  market  value  of  the  propei^ 
ty  injured,  where  the  injury  caused  by  the  nui- 
sance is  of  a  permanent  nature. 

[Ed.  Note.— For  other  cases,  aea  Nuisance. 
C«nt  Dig.  H  118-127;  Dec  Dig.  |  BO.*] 

CMumlssioners'  O^lon,  DItIsIod  No.  1. 
Error  from  District  Court;  Carter  County; 
a  H.  BuBS^,  Judge. 

Action  Bynm  Drew  against  the  Choc- 
taw, Oklahoma  ft  Onlf  Ballroad  Company  for 
danuiges  on  account  of  a  private  nniBance. 
From  a  Jndgment  for  jdalntliE  for  |14WBt  de- 
fendant brlDga  error.  Afflrmed. 

a  O.  Blake^  H.  B.  Lowe.  B.  J.  Roberta,  and 
W.  B.  Moore,  all  of  Bl  Beno,  for  plaintiff  In 
error.  Crncei,  Cmce  ft  Bleakmore^  of  Ard> 
more,  for  defendant  In  error. 

8HABP,  a  Am<ng  tbe  errors  nrged  by 
plaintiff  In  emw  are  the  following:  Tlrat, 
that  a  railroad  company  la  not  liable  to  an 
abatting  owner  In  damafea  on  account  of 
noise,  amoke.  or  other  like  inconvoiiwcea, 
resulting  from  tbe  operation  of  Its  trains  in 
a  lawful,  car^l.  and  proper  manner;  sec- 
ond, that  a  nuisance  cannot  arise  so  as  to 
glTe  a  common-law  right  ot  actim  from  that 
which  the  law  authorizes;  third,  Oiat,  its 
right  of  way  baring  beea  obtained  pursuant 
to  law,  and  compensation  made  tor  tbe  lands 
taken,  claims  of  abutting  owners  for  conse- 
qumtial  damages  cannot  be  maintained.  Tbe 
laUroad  company's  right  of  way  was  acquir- 
ed undo-  tba  act  of  Congress  of  F^ruary  28. 
1902,  commonly  known  as  tbe  Bnid  and  Ana- 
darko  Act  (Act  Feb.  28.  1902,  c.  134,  32  Stat 
43  [U.  S.  Comp.  St  Supp.  1911,  p.  706]).  By 
virtue  thereof  the  company  acquired  the 
right  to  locate^  constmct,- own.  eQoi^  op- 
iate, use,  and  maintain  Its  line  of  rallmiy 
through  tlie  Indian  Territory,  togetfaw  with 
the  right  to  take  and  condemn  lands  for  ri^t 
of  way,  depot  grounds,  terminals,  and  other 
railway  pnzposes,  by  whomsoever  owned.  It 
waa  further  prorided  In  said  act  ttiat  addt 
tlonal  lands,  not  exceeding  40  acrea  at  any 
one  place,  could  be  taken  when  neceesary 
for  yards,  roundhouses,  turntables,  machine 


shops,  water  stattona,  and  oOmr  railroad  par- 
poses.  Provision  was  mode  for  tbe  inatlta- 
tlon  of  ocntdonnal^  proceedings  in  tta 
United  States  courts  bt  Out  Indian  Tttrltcwy, 
and  for  tbe  assessment  and  paymat  of  dam- 
ages for  all  lands  taken,  and  all  damages 
done  or  to  be  done  by  tbe  conatmctlOB  of  the 
railroad,  or  the  taking  of  any  lands  for  rail- 
way pnzpoBas. 

It  Is  of  tbe-  use  of  tbe  annrtenances  and 
Btmcturea,  and  machinery  therein,  or  opemtr 
ed  thereon,  that  i^lataUlff  otniQlalnsL  It  la 
shown:  That  tbe  idalntifl  was  the  owner  ct 
certain  lots  in  the  town  of  Aidmare,  Isd. 
To-.,  and  waa  In  possession  Oiereaf  at  tbe 
time  the  dtf codant  bunt  its  Une  of  rmnxoad 
into  and  through  said  town,  and  had  erected 
thereon  lasting  and  valnaUe  Imimvemesita, 
including  houses,  bams,  and  fences,  and  had 
set  out  trees,  sbmbbuy.  and  llowtf%  and 
was  oceninInK  <Hie  <tf  tbe  restdenoes  on  said 
lots  as  a  home  for  himself  and  family.  The 
other  rerideooes  were  occupied  either  by  aerr- 
ants  or  by  tenants,  from  whom  lOabitUr  de- 
rived rents  and  rerennee.  The  jiiiinttap  hnd 
expended  upon  said  ^emtaes  about  AOOO  in 
improving  them  for  resldmce  purposes  and 
for  a  h«n^  and  that  the  same  waa  deslrabte 
residence  property,  and  that  the  total  value 
of  the  premises  was  betwoeo  |S,iOOO  and  tlSK- 
000.  That  the  railroad  conpany,  within  a 
abort  distance  eC  plalntUTa  vnperty,  erected 
and  maintains  a  ronn^UionsB^  madilne  sbopB, 
and  a  dndw  ptt,  and  had  also  buUt  and 
maintains  switches,  upon  whidi  ^igines  were 
contlnuoudy  being  wnatod,  and  that  in  the 
opmtlon  of  -  the  roundhouse  and  macMne 
shops  large  Tolnmes  of  smoke,  dost,  and 
cinders  were  constantly  and  oontlnnaUy  emit- 
ted therefrom  and  thrown  upon  and  axonnd 
the  premises  of  the  lOalnUff  to  such  an  ex- 
tent as  to  destroy  the  trees,  dimbbety,  and 
flowers,  and  to  constitute  a  nuisance,  and  to 
render  plain tifTa  property  almost  wortblesa 
for  reeidenoe  purposes,  the  only  purpose  tea 
which  it  was  fitted  or  of  value. 

It  was  shown  by  the  witness  HUl  that  tbe 
railroad  company  was  In  the  habit  of  kUUnff 
its  engines  at  the  cinder  i^t  just  south  of  his 
house,  which  caused,  to  use  the  language  of 
the  witness,  "an  awful  steain  and  smtfl,"  and 
that  a  solid,  dense  smoke  always  followed, 
causing  great  discomfort,  and  that  it  was 
necessary  to  let  down  the  windows  In  <»der 
to  remain  In  the  house.  The  witness  Wallace 
testified  that  it  was  parUcularly  noisy  down 
there  at  nlj^t  ud  In  0ie  early  morning,  and 
that  when  the  engines  were  let  die  it  would 
rattle  the  windows  to  such  an  extent  as  to 
prevent  bearing,  andifaat  the  gas  and  smokft 
were  very  oCremlve  at  tbnee.  eivedally  when 
they  were  killing  the  engines  or  pottbng  out 
tbe  fires;  that  0ie  nnoke  waa  very  injurious; 
and  that  they  could  not  suoceastnlly  put  out 
washing.  The  plaintiff  teatlfled  that  the  rail- 
road company  was  operating  from  four  to 
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^ht  eBflnei  In  «nd  out.  botb  day  and 
ulgbt;  that  two  railroads  used  tbe  nnmdr 
haaao,  and  located  ttie  dte  of  tbe  switches, 
dnder  irit,  and  ronndhouse  near  his  property 
on  tlie  smth;  that  in  <H;ieratlns  Its  road 
there  was  mucth  noise,  and  that  tfae  smoke 
was  Tery  dense^  to  soch  an  eztoit  tbat  it 
was  necessary  to  dose  down  tbe  windows 
and  go  In  the  house  to  escape  the  dlseomforts 
of  the  smoke  and  cinders ;  and  that  at  times 
tbe  noise  oomlnff  from  the  railroad  pramlseB 
was  so  load  that  couTersation  coold  not  be 
carried  on. 

[1]  ObrloDsly  the  agraicles  affecting  this 
result  crastttnted  a  nnlsance.  They  inter- 
ftted  -Boionsly,  not  only  with  tbe  enjoyment 
by  plaintiff  of  bis  property,  acQvlred  b^ore 
their  constmctiim,  but  greatly  reduced  botb 
Its  usable  and  salable  valoa  A  nuisance 
la  defined  by  Blackatone  as:  "Anything  that 
work^  bnrt.  IncouToilaice  or  damage  to 
another,"  Sutherland  on  Damages  (section 
10310  defines  a  private  nuteance  as  anything 
wrongfully  done  to  tbe  hurt  or  annoyance 
of  tbe  lands,  tenranents,  or  hereditaments 
of  another,  and  adds  that  it  may  be  any- 
thing which  is  calculated  to  Interfere  with 
tbe  comfortable  enjoyment  of  a  man's  honse, 
as  smok^  noise,  or  bad  odors,  even  when 
not  Injuxious  to  health.  It  may  be  any 
wrongful  act  which  destroys  or  deteriorates 
the  property  of  another,  or  Interferes  with 
the  lawful  use  and  enjoyment  thereof,  or 
any  act  which  unlawfully  blndon  tbe  en- 
joyment of  a  common  or  public  right  and 
thereby  causes  a  special  injury. 

In  Baltimore  A  Potomac  By.  Co.  t.  Fifth 
Baptist  Ghorcb,  108  U.  8.  329,  2  Sup.  Gt 
726,  27  L  Bd.  m.  it  is  said:  "That  Is  a 
nuisance  which  annoys  and  disturbs  one 
In  the  possession  of  bis  property,  rendering 
its  ordinary  .use  or  occupation  physically 
uncomfortable  to  him."  And  In  which  tt  Is 
hdd  that  for  such  annoyances  and  discom- 
fort courts  of  law  will  afford  redress  by 
giving  damages  against  the  wrragdow. 

It  was  charged  by  plaintiff  that  the  in- 
Jury  sustained  was  one  peculiar  to  him,  and 
not  suffered  by  the  public  at  large,  and  this 
auction  is  sufficiently  shown  by  the  testi- 
mony, and  that  the  plaintiff  Ip  this  par- 
ticular has  brought  himself  within  tbe  rules 
aiUtllng  him  to  redress.  If  it  were  true 
that  the  damage  sustained  was  such  as  mere- 
ly Incidentally  inconventoiced  plaintiff,  and 
which  unavoidably  followed  the  exerdae  of 
dwrter  powers,  plaintiff  would  be  without 
a  remedy,  as  In  such  cases  private  incon- 
venience must  be  suffered  for  tbe  pnblic 
acconimodatlim.  An  actionable  nuisance 
may  be  said  to  be  anything  wrongfully  done 
or  permitted,  wbldi  injures  or  annoys  an- 
other is  the  enjoyment  of  his  1^1  rights. 
Cool^  on  Torts  (2d  BdO  p.  6T0:  Sutherland 
on  Damages,  |  IOSOl  Snch  nuisances  are  of 
many  kinds,  and  may  consist  of  fioodlng 
lands  by  water,  fouling  tbe  water  of 
streams,  offensive  noises,  Jar  of  machinery, 


offensive  odors,  dnst,  smoke,  escaping  steam, 
soot,  and  acts  causing  personal  discomfort 
or  mental  disquletodo.  An  attonpt  to  enn- 
merate  all  nuisances  would  be  almost  the 
equivalent  of  an  attempt  to  classify  the  In- 
finite variety  of  ways  In  which  one  may  be 
annoyed  or  impeded  In  the  enjoyment  of  his 
rights. 

[2-ti  The  fact  that  the  law  authorl»d 
plaintiff  in  error  to  acquire  a  right  of  way 
and.  where  necessary  for  tbe  purposes  nam- 
ed, additional  grounds,  did  not  authorize 
tbe  construction  of  machine  shops,  round- 
houses, cinder  pits,  and  appurtenances  of 
a  like  nature,  wherever  deemed  proper, 
withont  r^rd  to  the  property  rights  of 
othera.  Whatevw  the  extent  of  the  author- 
ity conferred  by  the  act,  it  was  accompanied 
by  tbe  implied  qualification  that  the  works 
should  not  be  so  placed  as  by  their  use  to 
unreasonably  interfere  with,  disturb,  or  de- 
stroy the  peaceable  and  comfortable  enjoy- 
ment of  others  in  their  property.  Grants 
of  prlvll^es  or  powers  to  railroads,  like 
those  Involved,  confer  no  license  to  use  them 
in  disregard  of  the  private  rights  of  oth- 
ers, and  with  Immunity  for  their  invasion. 
Anderson  v.  Chicago,  M.  ft  St  P.  R.  Co.,  8& 
Mlim.  337,  98  N.  W.  1001 ;  Louisville  &  N.  T. 
Co.  V.  Lellyett,  114  Tenn.  868,  "86  S.  W.  881, 
1  L.  R.  A.  (N.  S.)  49;  Louisville  ft  N.  T. 
Co.  v.  Jacobs,  109  Tenn.  727,  72  S.  W.  957, 
61  L.  R.  A.  188;  Beseman  v.  Pennsylvania 
R.  Co.,  00  N.  J.  Law,  28S,  13  Atl.  167 ;  Booth 
V.  Rome,  W.  ft  O.  Terminal  R.  Co.,  140  N. 
T.  273,  35  N.  B.  698,  24  L.  B.  A.  105,  87  Am. 
St  Bep.  652;  Alabama  ft  Yicksburg  By.  Co., 
V.  King,  98  Hiss.  370,  47  South.  867,  22  L. 
B.  A.  (N.  S.)  603;  King  v.  Vlckaburg  B.  ft 
Light  Co.,  66  Hiss.  466,  42  South.  204,  6  L. 
B.  A.  (N.  S.)  1036,  117  Am.  St  Bep.  749; 
Terrell  v.  Chesapeake  ft  O.  Bj.  Co.,  110  Ya. 
340,  66  S.  B.  56,  32  L.  B.  A.  (N.  S.)  S71; 
Cogswell  V.  Kew  York,  etc..  By.  Co.,  108  N. 
T.  10,  8  N.  E.  587,  57  Am.  Rep.  701 ;  North- 
ern Pac.  By.  Co.  V.  United  States,  101  Fed. 
691.  44  C.  C.  A.  185,  69  L.  B.  A.  80;  Balti- 
more ft  Potomac  Ry.  Co.  r.  Fifth  Baptist 
Church,  supra.  The  liability  of  the  defendant 
company  for  the  Injury  resulting  was  the 
same  as  that  of  individuals  committing  a 
Blmllar  wrong.  The  legislative  authorisation 
exoupted  only  from  liability  to  suits,  civil  or 
criminal,  at  the  instance  of  the  sover^gnty, 
and  did  not  affect  any  claim  of  a  private 
citizen  for  damages  for  any  special  Incon- 
venience, discomfort,  or  injury  sidCered,  and 
not  experienced  by  the  public  at  large.  It  la 
therefore  no  sufficient  defense  for  the  rail- 
road company  to  say  that.  Its  ri^t  of  way 
bavlnc  been  lawfully  acquired  In  tlie  fint 
instance,  It  la  not  liable  for  damages  in- 
curred of  Uie  kind  shown  1^  tbe  testimony. 
Ncitiier  does  the  tact  that  tbe  engines, 
trains,  shops,  and  turntables  may  have  beoi 
operated  in  a  careful  and  sUUfU  manner 
prevent  a  Uablllty,  as  was  held  in  Balti- 
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more  &  Potomac  tty,  Co.  r.  FUtb  Baptist 
Church,  supra. 

In  Chicago  G.  W.  Ry.  Co.  t.  First  Metho- 
dist {Episcopal  Church,  102  Fed.  85,  42  C.  C. 
A.  178,  50  L.  B.  A.  488,  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  In  an  able 
opinion,  followed  the  rule  announced  by  the 
Supreme  Court  In  the  First  Baptist  Ghurdi 
Case.  Answering  the  charge  made  plaln- 
tifT  In  error  that  If  any  damages  were  sus- 
tained they  were  consequential  In  their  na- 
ture and  not  actionable,  and  came  within 
that  class  of  Injuries  that  are  termed  In  law 
damnum  absque  Injuria,  Mr.  Justice  Caldwell 
said:  "Conceding  that  the  nols^  vibrations, 
and  inconreulences  and  annoyanoes  whldi 
are  nnavoldable  ,ln  the  lawful  running  of 
trains  over  a  railroad  track,  and  which  are 
common  to  the  whole  public  and  to  all  tlie 
abutting  owners  of  property  on  the  street, 
are  not  actionable  injuries,  the  platntUTs 
right  of  action  Is  not  affected  thereby.  The 
smoke,  cinders,  and  offensive  smells,  and  loud 
and  protracted  noises,  whldi  constitute  the 
nuisance  to  the  plaintiff  are  not  the  usual 
and  unavoidable  result  of  the  mere  operation 
of  tbe  defendant's  trains  over  Its  track  laid 
In  the  street^  but  they  result  from  other 
uses  by  the  defendant  of  tbe  street  and  its 
tra<^  In  the  Immediate  vicinity  of  Hie  plaln- 
tlflTs  pnqiierty,  which  do.  not  affect  in  a  like 
injurious  manner  tbe  public  generally,  or 
other  abutting  owners  of  proper^  on  the 
street  The  smoke,  dnden^  offensive  emetla; 
and  loud  and  protracted  noises  which  are  a 
nuisance  to  the  plaintiff  are  not  the  conse- 
quential and  unavoidable  damages  due  from 
a  lawful  running  of  the  defoidanfs  trains 
over  its  track  in  the  street,  but  result  from 
the  erection  sod  use  by  the  defendant  of  Its 
water  hydrant  and  station,  the  one  In  and 
the  other  on  the  street.  In  close  proximity  to 
the  plaintiff's  church,  and  which  do  not  af- 
fect in  a  like  injurious  manner  the  public 
generally,  or  other  proper^  situated  else- 
where on  Choctaw  street  In  legal  effect, 
the  nuisance  resulting  from  the  use  made  of 
these  structures  by  the  defendant  constitutes 
a  partial  taking  of  the  plaintiff's  property, 
for  which  compensation  must  be  made."  Nu- 
merous authorities  are  cited  by  tbe  court  In 
support  of  the  rule  announced,  to  which  we 
may  add  Town  of  Norman  v.  Ince,  8  Okl. 
412,  58  Pac.  632 ;  Bates  v.  Holbrook,  171  N. 
Y.  462,  64  N.  E.  184;  WilUs  v.  Kentucky  & 
I.  Bridge  Co.,  104  Ky.  100,  46  S.  W.  489; 
Louisville  Ry.  Co.  v.  Foster,  108  Ky.  749,  57 
S.  W.  481,  50  L.  R.  A.  813 ;  LoulsvlUe  &  N. 
Terminal  Co.  v.  Jacobs,  109  Tenn.  741,  72  S- 
W.  954,  61  L.  R.  A.  188;  Slilrely  v.  Cedar 
Rapids,  etc.,  Ry.  Co.,  74  Iowa,  169,  37  N.  W. 
133,  7  Am.  St.  Rep.  471 ;  Anderson  v.  Chica- 
go, etc.,  Ry.  Co.,  85  Minn.  337,  88  N.  W.  1001 ; 
Exley  V.  Southern  Cotton  Co.  (C.  C.)  151  Fed. 
101 ;  Stockdale  v.  Rio  Grande,  etc.,  Ry.  Co., 
28  Utah,  201,  77  Pac.  849;  Wylle  et  aL  v. 
Elwood,  134  111.  281,  29  M.  B.  070,  9.  U  R. 


A.  726,  28  Am.  St  Hep.  673;  Chicago,  M.  A 
SL  P.  R.  Co.  V.  Darken  148  lU.  226,  35  N.  B. 
750;  Gainesville,  etc.,  By.  Oo.  v.  Hall,  78 
Tex.  169,  14  S.  W.  259.  9  L.  R.  A,  298,  22  Am. 
St.  Rep.  42;  Baltimore  Belt  B.  Go.  v.  Set- 
tler, 100  Md.  S06,  69  Ati.  654.  3  Ann.  Cas. 
660. 

It  was  further  observed  by  Caldwell.  J.,  In 
the  course  of  the  opinion  in  the  principal 
case:  "If  two  private  citizens  own  adjacent 
lots,  one  of  them  cannot  establish  and  main- 
tain on  his  own  lot  a  nuisance  which  has  the 
effect  of  depriving  his  neighbor  of  any  bene- 
ficial use  of  his  lot,  without  making  compen- 
sation tor  the  Injury;  and  no  more  can  a. 
private  corporation  erect  and  maintain  a 
nuisance  on  its  own  premises,  or  in  a  puMlc 
street,  whkii  has  ttw  eBect  to  derive  an  ad< 
Jacent  or  abutting  owner  of  the  beneficial 
use  of  hfs  property,  without  making  compen- 
sation for  the  Injury.  There  is  no  such  thing 
as  a  natural  person  or  a  private  corporation 
bavliv  a  'lawful  ri^f  to  invade  the  pron- 
Ises  of  an  abutting  owner  and  appropriate 
bis  property;  and  tbere  is  no  difference  In 
principle  lietwecai  an  actual,  physical  inva- 
sion of  one's  property  and  the  creation  and 
malntmance  of  a  nuisance  which  has  the  ef- 
fect to  deprive  him  of  Us  beneficial  use. 
The  abuttli^  owners  of  property  on  a  public 
street  have  as  good  right  to  tbe  free  enjoy- 
ment of  the  easements  of  light  and  air  aa 
they  have  of  their  property  Itself.  Without 
the  tree  enjoyment  of  these  easements,  they 
could  have  no  b»ieflclal  use  of  their  proper- 
ty. And  it  is  well  settled  that  filling  the  air 
with  smoke,  cinders, -and  oflraislTe  odors  ma- 
terially Injures  the  easements  of  light  and 
air,  to  the  free  enjoyment  of  which  the  abut- 
ting owners  of  property  upon  a  street  have 
a  1^1  right,  and  constitutes,  in  legal  ef- 
fect, a  taking  of  proper^.  •  •  •  The  de- 
fendant can  no  more  escape  making  compen- 
sation for  such  damages  than  it  could 
propriate  the  plaintiff's  church  to  its  own 
use,  without  making  compensation  therefor." 

The  underlying  principle.  Involving  the 
question  of  liability.  Is  discussed  in  JdAtk- 
wardt  V.  City  of  Guthrie,  18  Okl.  32,  90  Paa 
26,  9  L.  R.  A.  (N.  S.)  1160,  U  Ann.  Cas.  581* 
in  which  It  was  held  that  a  municipal  corpo- 
ration was  liable  for  damages  for  the  mainte- 
nance of  a  nuisance,  where  it  dlscha^ed 
sewage  Into  a  river  or  creek,  jwUutlng  the 
water  of  tbe  stream,  causing  It  to  become 
foul  and  impregnated  with  noxious  and  pois- 
onous substances,  rendering  it  unfit  for  do- 
mestic or  other  uses,  and  there  creating  and 
maintaining  a  nuisance  which  was  detrlm^- 
tal  to  the  health,  comfort,  and  repose  of  a 
lower  rlpailan  owner,  and  which  diminished 
the  value  of  his  lands,  and  where  it  was  ob- 
served that  the  great  weight  of  the  American 
and  English  authorities  was  In  accord  with 
the  court's  conclusion.  To  tbe  same  effect  is 
tbe  case  of  Colbert  v.  City  of  Ardmor^  31 
OkL  537,  122  Pac.  508.   There  the  character 
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of  nolsance  wms  almller  to  that  In  the  Mai^- 
wardt  Case,  and  It  was  bdd  that  the  cUy 
was  liable  for  maintaining  a  nnlsance,  where- 
by It  was  made  Impossible  for  plalntlfr  and 
bis  tramnts  to  cultivate  hla  adjaooit  lands, 
and  on  account  thereof  the  same  wwe  made 
less  valuable,  and  where  the  noidoiis  and 
poisonous  substances  dtschai^ed  Into  the  sew- 
er so  polluted  the  waters  of  the  stream  as 
to  make  tbem  offensive  to  the  smell  aud  a 
menace  to  the  health  of  persons  Uvlns  or 
working  in  that  vidni^.  See,  also.  City  of 
Chickasba  v.  Ixxmey,  128  Pac  136 ;  City  of 
Ardmore  v.  Orr,  129  Paa  867,  not  yet  <^clal- 
ly  reported. 

The  acts  complained  of  arose  In  the  Indian 
Territory,  and  the  action  for  redress  was 
instituted  In  a  court  of  that  territory.  The 
decisions  of  the  Supreme  Court  of  the  Unit- 
ed States  and  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  on  questions  of  the 
kind  presented,  were  controlling  upon  the 
court  in  which  said  action  was  Instituted, 
as  well  as  upon  this  court.  Summers  v. 
Alexander,  30  Okl.  198,  120  Pac.  601,  38  I* 
R.  A.  (N.  S.)  787 ;  Moore  v.  Atchison,  T.  ft 
S.  F.  Ry.  Co.,  26  Okl.  682,  110  Pac.  1059; 
Chicago,  R.  I.  &  P.  ny.  Co.  v.  Newbnrn,  27 
Okl.  9,  110  Pac.  1065,  SO  I*  H,  A.  (N.  S.)  432. 

It  was  charged  In  plaintiff's  amended  peti- 
tion, and  there  was  testimony  in  support 
thereof,  that  the  railroad  company  had  other 
suitable  land  upon  which  It  could  have  erect- 
ed and  maintained  Its 'roundhouse,  machine 
shops,  switches,  dnder  pits,  etc.,  at  a  point 
from  one-quarter  to  one-half  mile  distant, 
where  no  one  resided,  and  where  no  damages 
could  have  been  done  to  contiguous  or  near- 
by property.  That  It  is  necessary  that  rail- 
roads have.  In  the  successful  operation  of 
their  busings,  such  property  and  that  they 
have  the  right  to  maintain  and  operate  the 
same.  Is  not  to  be  questioned;  but  It  does  not 
follow  that  a  corresponding  right  Is  given 
to  construct  and  maintain  such  structures 
and  appurt^iances  In  dcwe  proximity  to 
valuable  residence  property,  where  another 
suitable  and  convenient  location  may  be  had, 
without  an  attendant  liability  for  damages 
for  the  injuries  sustained.  In  Chicago  G. 
W.  Ry.  Co.  V.  First  Methodist  Episcopal 
Church,  supra,  la  this  connection  the  court 
observed:  "The  defendant  did  not  claim  or 
show  that  different  and  more  suitable  loca- 
tions for  these  structures  could  not  be  found. 
It  was  shown  that  its  freight  station  was 
two  blocks  west  of  the  church,  notwithstand- 
ing which  it  located  Its  water  hydrant,  wh^ 
all  Its  trains  stopped  to  take  water,  In  the 
middle  of  the  street,  and  within  35  feet  of 
the  diurch."  See,  also,  Dolan  t.  Chicago, 
M.  ft  St  P.  By.  Co.,  118  Wis.  366,  96  K  W. 
386;  Bates  v.  Holbrook,  supra;  Sblrely  t. 
Cedar  Baplds,  ete.,  Ry.  Co.,  supra. 

Counsel  for  idaintiff  In  error,  'among  other 
eases  cited,  relies  largdy  on  the  rule  an- 
nounced in  North^n  Transportatlim  Co.  r. 
180P.-T3 


Chicago,  99  n.  S.  686,  26  I*,  XkL  S87,  and 
Atchlscm,  T.  ft  S.  F.  By.  Go.  t.  Armstrong, 
71  Kan.  366,  80  Pac.  978,  1  I^.  B.  A.  (N.  S.) 
118,  114  Am.  St.  Beifi.  474.  The  former  was 
an  action  to  tecorer  damages  aU^ed  to  bare 
been  anstalned  by  plalntifb  in  consaqoencG 
of  the  acti<Hi  of  the  city  authorities  In  con- 
stmctlng  a  tunnel  along  the  line  of  the  pub- 
lic street,  and  under  the  Chicago  river,  where 
It  crossed  the  street  The  plaintiffs  were  the 
levees  of  a  lot  bounded  on  the  east  by  the 
street  and  on  the  south  by  the  river,  and  the 
principal  Injury  of  which  they  complained 
was  that  by  the  operations  of  the  city  they 
were  deprived  of  access  to  their  premises, 
hoth  on  the  side  of  the  river  and  that  of  the 
street,  during  the  prosecution  of  the  work. 
The  dty  authorities  were  acting  under  au- 
thority of  an  act  of  the  Legislature,  as  well 
as  by  an  ordinance  of  the  city  council.  The 
state,  and  city  council  as  its  agent,  liad  full 
power  over  the  highways  of  the  city,  to  Im- 
prove them  for  the  uses  for  which  they  were 
made  highways,  and  the  construction  of  a  tun- 
nel was  an  exerdse  of  that  power.  It  was  held 
that  In  making  the  Improvements  of  which 
the  plaintiff  complained  the  dty  was  the 
agent  of  the  state,  and  performed  a  public 
duty  Imposed  upon  It  by  the  Legislature,  and 
that  persons  appointed  or  authorized  by  law 
to  make  or  imp^ve  a  highway  were  not 
answerable  for  consequential  damages  if 
they  act  within  their  Jurisdiction,  and  with 
care  and  skilL  The  case  Is  therefore  clearly 
not  in  point 

In  the  latter  case  it  was  held  that  the 
damages  sustained  were  purely  incidental 
and  arose  from  a  proper  operation  of  the  de- 
fendant's locomotive  engines,  aud  that  all 
soCh  iDconveuience  and  Inddentel  damage 
must  be  endured  by  the  individual  for  the 
general  good.  It  does  not  app^r  that  the 
injury  sustained  was  one  peculiar  to  plain- 
tiff, and  not  suffered  by  the  inibUc  at  large, 
though  the  case  does  not  seem  to  be  rested 
upon  this  ground. 

[7]  That  the  plaintiff  had  tlUe  sufficient  to 
sustain  the  judgment,  we  think,  is  dear. 
The  act  of  June  28,  1898  (SO  Stat  at  L. 
495,  c.  617),  fully  recognized  the  rights  of 
owners  of  permanent  improvemoits  on  town 
lots  in  the  towns  and  cities  In  the  CSilckasaw 
Nation,  under  which  plaintiff's  land  was 
platted  and  laid  off  Into  lots.  This  was  dmie 
anterior  to  the  location  of  the  railroad. 
There  were  on  these  lots  permanent  tan- 
provementflk  consisting  of  four  residence  hous- 
es, B  bam,  Bmokehouse,  swant's  house, 
fruit  ordiard  ccmtalning  V/i  acres,  and  other 
improvements,  costing  about  $6,000.  All 
were  in  plainUff^s  possession,  and  were  sub- 
sequently scheduled  to  him  by  the  Town  Site 
Commission  in  pursuance  to  the  provisions 
of  said  act,  and  to  all  of  whidi  lota  he  was 
afterwards  given  patent.  That  the  damage 
may  have  been  sustained  after  the  title  was 
Initiated,  but  before  It  waa  perfected  the 
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Issoance  and  delivery  of  patent,  Is  not  ma- 
terial. Dnrlnf  each  period  plalntlfE  was  the 
owner  ot  the  equitable  title,  and  was  en- 
titled to  a  patent  passing  the  legal  title  up- 
on the  fall  perftmnanoe  of  tlie  statutory  con- 
ditions or  prorlaiom.  In  Foster  Lumber  Co. 
T.  Arkansas  Yall^  &  Western  By.  Co.,  20 
Okl.  688,  95  Pac  224,  SO  I..  B.  A.  (N.  8.)  231, 
in  an  opinion  in  whleh  numerons  anUunltieB 
are  reviewed  and  collected,  it  was  held  that 
the  owner  of  the  equitable  title  to  real  prop- 
erly In  posseaslon  conld  maintain  an  actlrai 
for  permanent  injnriee  thereto.  Shelby  et  iL 
T.  Zeigler,  22  OkL  7S0.  98  Pa&  989. 

Onlt  Odorado  ft  Santa  V6  Bj,  Go.  t. 
Clark,  101  Fed.  678,  41  C  C  A.  fiOT,  was  a 
case  arlidng  In  the  Indian  Terribny.  The 
plaintUC  had  flled  upon  a  homratead  in  the 
Oklahoma  Terrltcoy  bnmedlat^y  across  Hxe 
South  Canadian  rivet  from  where  the  dikea 
in  queetlon  were  constructed.  His  only  title 
to  the  lands  destroyed  was  his  '  possession 
and  his  receiver's  receipt  as  a  homesteader. 
PlaintUTs  right  of  recovery  was  disputed, 
on  the  ground  that  plaintiff  bad  no  title  to 
the  land.  Answering  this  contention,  it  was 
said  by  the  court  In  the  opinion:  "But  the 
receiver's  receipt  of  one  in  possession  claim- 
ing land  under  It,  In  accordance  with  the 
provisions  of  section  2290  of  the  Revised 
Statutes  of  the  United  States,  constitutes 
ample  title,  as  against  a  wrongdoer  who 
does  not  connect  himself  with  any  claim  or 
interest  in  the  land,  to  warrant  a  recovery 
from  falm  of  all  the  damages  which  he  causes 
to  the  property.  Wisconsin  Gent  Ry.  Co. 
V.  Price  County,  133  U.  a  498,  10  Sup.  Ot 
341,  S3  L.  ISA.  687;  Carroll  v.  Safford,  8 
How.  441  [11  L.  Ed.  671] ;  Witherspoon  v. 
Dnncan,  4  WalL  210,  18  U  Ed.  339;  Rail- 
load  CO.  V.  Ijewis,  7  U.  S.  App.  254,  2  C.  C. 
A.  440,  51  Fed.  658;  RaUway  Co.  v.  John- 
son, 10  U.  S.  App.  629,  637,  4  a  a  A.  447, 
462,  64  Fed.  474,  479;  Wilson  v.  Owens  [1 
Ind.  T.  163],  88  S.  W.  976;  Mansf.  Dig. 
(Ark.)  I  2(S8;  Brommett  v.  Fearle,  36  Ark. 
471;  HUl  V.  Plunkett,  41  Ark.  466."  The 
case  Is  one  squarely  in  point  and  fSarorable 
to  the  contention  of  plaintiff. 

[I]  Plalntltt  In  error  complains  of  the  giv- 
ing of  instruction  Mo.  4,  flzliv  the  measure 
of  damages  at  the  difference  between  the 
market  value  of  the  pr^nlses  Immediately 
befbre  the  railroad  began  to  operate  its 
Toadt  machine  lOiops,  cinder  pit,  and  other 
ai^nrtoiancee  in  the  vldnity  of  the  plain- 
tUTs  property  and  the  martet  value  of  said 
property  Immedlatdy  thereafter,  and  says 
that  if  any  damages  were  sustained  it  was 
that  of  the  personal  discomfort  of  the  plain- 
tiff, and  that  the  true  rule  in  such  cases  is 
that,  where  the  damage  is  temporary  and 
the  nuisance  abatable,  the  Aunages  are  meas- 
ured by  the  depredation  to  the  usable  or 
rental  value,  In  addition  to  which  plaintiff 
may  reeovtt  sodi  Inddoital  damages  as  he 
may  prove. 
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It  was  charged  la  the  amoided  petltkm 
that  the  oonstmctlon  and  maintoiaDee  of 
the  nuisance  complained  ot  destroyed  Oie 
trees,  shrubbery,  and  flowers  growing  on  his 
lots,  and  rendered  pUdntUTs  propoir  almost 
worthless  for  residence  purposes — the  only 
purpose  for  which  It  was  fitted  or  of  valn& 
The  evidence  traded  to  establish  this  allega- 
tion ;  In  fact,  there  was  testimony  introdnc- 
ed,  without  objection,  that  weat  to  show  that 
plaintiff  had  sustained  a^oal  damages  in 
the  market  value  of  the  pronlaes  (without 
regard  to  the  personal  discomfort  snffered) 
exceeding  the  amount  of  the  verdict.  The 
action  was  brought  May  0,  1904,  and  the 
structures  and  appurtenances  complained  of 
were  constructed  a  consid«able  time  pri<w 
thereto ;  the  eiact  date  not  being  material 
The  trial  occurred  February  24,  1910.  The 
agencies  contributing  to  the  creatkm  and 
continuance  of  the  nuisance,  thaeforc^  suf- 
ficiently appear  to  have  been  of  a  permanent 
nature,  if.  Indeed,  sn^  appurtenances,  oon- 
sidering  tii^  common  constniction  and  the 
use  to  which  th^  are  adapted,  may  evw  be 
considered  of  any  other  nature.  The  perma- 
nency of  the  structures,  takm  In  connectiou 
with  the  use  to  which  they  were  daily  put. 
is  of  controlling  force  in  determining  the 
proper  measure  of  damages,  and  was  so  held 
In  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moseley,  88 
G.  C.  A.  236,  161  Fed.  72,  20  I*  B.  A.  (S.  a) 
885,  where  the  .dikes  complained  of  were  per- 
manent in  character.-  It  was  observed  by 
the  court  that  there  was  great  conflict  in 
the  decisions  of  the  courts  touching  the  ai^ 
plication  of  the  statute  of  limitations  to  nui- 
sances of  the  character  under  consideration, 
and  many  authorities  ate  reviewed  and  cit- 
ed in  support  of  the  courts  conclusions.  It 
was  held  that,  as  the  dikes  constituted  per- 
manoit  structures,  damages  tor  Injury  to 
plaintUTs  land,  botti  present  and  proq;>ectlTe, 
were  recoverable  In  a  single  action.  Speak- 
ing with  reference  to  the  character  of  the 
dikes,  the  court  said:  "In  such  case  there  la 
not  Infrequently  present  elem^ts  of  waeet- 
talnty,  such  as  the  insufficiency  of  the  o^en- 
Ings  In  the  embankments,  which,  the  pwre- 
sumptlon  may  be  Indulged,  the  railroad 
might  at  any  time  In  the  future  suffideitly 
enlarge,  rather  than  submit  tat  the  first  ac- 
tion to  the  recovery  of  all  the  consequeitial 
damages.  Tn  the  second  place,  where  the 
damage  la  to  crops.  It  may  depend  wtlrely 
upon  the  posslMllty  of  the  nonrecnrrenee  of 
the  overrunning  flood  In  any  glvoi  year,  or 
the  contingeocy  of  no  crop  being  planted 
thereon,  or  being  culttvated  In  a  product 
subject  to  little  damage  from  a  temporary 
overflow.  Such  are  not  the  condtti(HiB  of  the 
nuisance  in  question.  The  very  porppse  to 
be  snbs^ed  by  the  defaidantTa  permanoit 
structure  does  not  admit  of  any  rearrange- 
ment to  obviate  sending  the  force  of  the  cur- 
r«it  of  the  river  against  the  i^alntUTa  sluwe 
line.  Neither  ad  (be  Bitnatton  admit  of  the 
probability  of  the  removal  of  the  dikes  in 
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tbe  fatan,  as  the  burden  of  tbe  defeidant's 
proof  iraa  tliat  they  are  indlspeiiBably  nee- 
esa&ry  to  p^&it  tbe  deetmction  of  Its  right 
of  way,  roadbed,  and  tracka.  Moreover,  the 
Injury  to  the  plalutUC  did  not  conaist  in  now 
and  thai  flooding  her  land  wlUi  water,  dam- 
aging poarible  crops ;  but  It  was  tbe  destrac- 
tlon  of  tbe  freehold  by  tbe  constant  eating 
away  of  tbe  inrotectlng  bank— a  proceas-  as 
fpFfaiw  to  continue  as  the  wnrniwl  rainfalls 
and  tbe  flow  of  watw  In  a  large  rlrer,  and 
a  reault  reduced  to  a  demonatrattiKn  more 
than  three  yean  before  this  soit  was  insti- 
tuted." 

It  is  not  for  the  railroad  company  which 
has  suffered  an  injury  to  continue  for  a  loag 
term  of  years,  during  which  the  land  liaa 
declined  In  valn^  or  where  losses  hare  been 
Bustalned  by  a  sale  at  a  greatly  reduced 
price,  but  which  represoited  the  then  market 
Talu^  to  say  that,  should  it  conclude  to  re- 
more  or  abate  the  nuisance,  the  original 
value  would  be  reatored,  and  this  for  two 
reasons:  As  to  that  part  of  the  land  already 
sold,  the  sale  terminated  the  plaintiff's  ti- 
tle, and  as  to  him  there  could  be  no  restora- 
tion of  values;  while,  as  to  that  remaining 
unsold,  Its  desirability  and  value  may  have 
ended  and  been  minimised  on  account  of  the 
length  of  time  that  the  nuisance  has  been 
allowed  to  continue.  Certainly  we  cannol  In-' 
dulge  Buch  a  presumption,  and  there  Is  noth- 
ing in  the  testimony  upon  which  to  base  such 
a  conclusion. 

[1]  Tbe  true  measure  of  damages  la  com- 
pensation for  tbe  injury  or  loss  sustained, 
and,  as  a  general  rule,  In  such  cases  the 
damages  are  measured  by  the  depreciation 
In  the  market  value  of  tbe  property  Injured, 
where  tbe  injury  caused  by  the  nuisance  is 
of  a  permanent  nature,  or  of  the  rental  or 
usable  value,  In  case  the  injury  Is  of  a  tem- 
porary or  recurrent  nature^  29  Cyc.  1273, 
and  authorities  dted.  We  have  already 
shown  that  both  the  structures  and  injury 
are  of  a  permanent  nature,  to  which  it  may 
be  added  that  the  injury  was  one  not  of  a 
recurrent  character,  but,  instead,  fixed  and 
permanent,  so  long  as  used  and  operated  by 
the  railroad. 

In  discussing  what  damages  for  an  Injury 
may  be  recovered  In  a  single  action,  Sedg- 
wick on  Damages  (9th  Ed.)  |  05,  says:  "A 
typical  instance  ts  an  action  against  a  rail- 
road company  for  a  nuisance  caused  by  its 
Mnbankment  or  other  permanent  structure. 
In  such  case,  when  tbe  Constitution  permits 
recovery,  the  great  weight  of  authority  is  to 
the  effect  that  the  injured  party  may,  and 
tiierefore  must,  recover  compeisatlon  In  one 
action  for  the  entire  loss.  And  where  the 
bnlldiiv  and  operation  of  the  railroad  pro- 
duces a  nnisance,  as  by  the  pollution  of  the 
air  by  smoke,  or  by  the  obstructing  a  street 
its  tracks  lawfully  located,  the  rule  is 
gaierally  held  to  be  the  same.  In  some  efts- 
es  it  la  hdd  that  the  plaintiff  may  recover 


prospective  damages,  treatli^  the  Injury  as 
a  permanent  (me;  and  this  Section  la  not 
infrequently  allowed  in  case  of  Intermittent 
injury  as  by  snecesslve  floods.  But  if  he 
may,  It  Is  clear  that  be  must**  Momevoas 
auttaoiitlea  are  cited  the  author  as  snp- 
portlng  the  rule  announced.  In  addition  to 
whidi  may  be  dted  tbe  following:  Ottawa 
Gas,  etc.,  Co.  t.  Graham,  28  lU.  73,  81  Am. 
Dec.  268;  Chicago  Nortb  Shore  8t  By.  Oo.  v. 
Payne,  192  IlL  239,  61  N.  EL  467;  Denlson  ft 
F.  S.  By.  Co.  T.  CMalley,  18  Tex.  Civ.  Avp. 
200,  4S  S.  W.  227;  Porter  v.  Mldhind  By. 
Co.,  129  iQd.  476,  25  N.  B.  6G6;  Fowler  r. 
Des  Mdnes  &  K.  a  By.  Co.,  91  Iowa.  S33, 
eo  N.  W.  116;  JeffersonviUe,  etc.  By.  Co.  v. 
Esterle^  76  Ey.  (13  Bush )  667;  Clark  r.  la- 
nler.  104  Ga.  184.  80  S.  XL  741. 

In  City  of  Ardmore  Orr,  129  ^c.  867, 
lately  decided  and  not  yet  officIiUIy  r^rt- 
ed,  negligent  construction  of  storm  sewers, 
whereby  surface  waters  were  diverted  from 
their  accustomed  course  and  on  account  of 
which  plaintiff's  property  was  overflowed  and 
damaged,  was  under  consideration.  It  was 
held  that  tbe  city  In  grading  tbe  streets  and 
constructing  the  sewers  was  acting  within 
Its  lawful  authority;  that  the  wrong  con- 
sisted in  negllgwtly  constructing  the  sewers 
with  a  capacity  inadequate  to  carry  off  the 
surface  waters;  that  if  said  sewers  were 
enlarged,  or  additional  sewers  built  suffi- 
ciently lai^  to  carry  off  the  surface  waters, 
no  further  Injury  would  result,  and  it  would 
not  be  presumed.  Its  liability  having  been  de- 
termined, that  the  negligent  construction  of 
said  sewers  would  not  be  remedied  so  as  to 
prevent  further  Injury.  Tbe  case  Is  one 
readily  distlngulsbable  from  the  one  under 
consideration,  and  Is  not  opposed  to  Che  rule 
announced  in  the  Moseley  Case. 

In  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Davis. 
26  Okl,  434,  109  Pac.  214,  It  was  held  that, 
where  the  wrong  is  of  a  permanent  nature 
and  continuous,  springing  from  the  manner 
in  whldi  tbe  ditch  or  channel  is  completed, 
and  on  account  of  the  diversion  of  surface 
waters  the  land  of  an  abutting  proprietor  is 
necessarily  Injured  by  such  diverted  water, 
the  proprietor  may  treat  tbe  act  of  the  rail- 
way company  as  a  permanent  injury  and 
recover  damages  tor  the  consequent  depreci- 
ation of  the  value  of  his  property.  The  opin- 
ion is  one  stroni^y  fortifled  by  authorities 
and  is  in  harmony  with  the  conclusion  reach- 
ed in  tbe  Moseley  Case.  It  will  be  noted 
that  the  court  quoted  witlk  aK>roTal  from 
Savannah,  A.  &  M.  By.  Go.  v.  Bnford,  106 
Ala.  303,  17  Sooth.  396,  In  wbldi  the  court 
said:  "The  roadbed  and  embankmoit  are 
permanent  and  continuous  structures."  No 
less  so,  in  our  opinion,  Is  tbe  roundhouse, 
the  switches,  the  turntable,  cinder  pit,  and 
other  structures,  Uie  use  of  which  so  injuri- 
ously affected  plaintiff's  property.  We  there- 
fore conclude  that  under  the  rule  announced 
tik  QuUt  0.  &  S.  F.  By.  Co.  t.  Mosel^,  ao- 


Digitized  by  Google 


1156  ISO  PACIFIC 

pra,  which  in  the  instant  case  mast  control, 
the  instructions  given  correctly  stated  the 
law  defining  the  measnre  of  damages. 

The  jndgment  of  the  trial  court  should  be 
afflnned. 

PER  CURIAM.   Adopted  in  whole. 

(41  Okl.  660) 
TURNER  «t  aL  T.  CITY  OF  ARDMORE 
et  aL 

(Sapreme  Court  of  Oklahoma.   Feb.  18,  1913.) 

(BvJtalw  by  the  Court.) 
L  Injunction  (i  105*)— Cbiminal  Pbobbcu- 
TI0N8— Adequate  Remedy  at  Law— Muwio- 

XFAL  COBPOBATIOMS. 

Plaintiffs  obtained  on  order  restraining  the 
city  of  Ardmore  from  prosecuting  them  for  re- 
fusing to  pay  an  occupation  tax  assessed  against 
them  by  such  city.  Meld,  such  order  was  erro- 
neous for  the  reason  that  plaintiffs  had  an  ade- 

rite  remedy  under  the  statutes  by  appeal  from 
judgment  of  tfie  municipal  courts. 
[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  »  178, 179;  Dec.  Dig.  1  IOC.*] 

2.  iHJUNCnOW  (§  16*>— QBOtrNDB— ADW10A™ 

Rekedt  at  Law. 

Courts  of  equity  will  not  grant  relief  where 
complainants  have  a  plain,  speedy,  and  ade- 
quate remedy  for  the  redress  of  their  wrongs 
under  tlie  law.  This  doctrine  is  universally 
recognized  by  courts  of  eguity  and  is  founded 
upon  the  very  sound  principle  that  Legislatures 
have  authority  to  define  the  rights  of  citizens 
and  prescribe  the  rules  by  which  such  rights 
are  to  be  determined;  and,  where  it  has  done 
so,  then  litigants  have  the  right  to  demand  that 
their  grievances  he  determined  hy  the  rules  pre- 
scribed. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  15;  Dec  Dig.  J16.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Carter  County; 
8.  H.  Russell,  Judge. 

Action  by  R.  F.  Turner  and  others  against 
the  City  of  Ardmore  and  others  for  an  In- 
junction. Jndgment  for  plalnttfTs,  and  de- 
fendants bring  error.  Reversed. 

J.  B.  Moore,  of  Ardmore,  for  plsintlCto  In 
oror.   TboB.  Norman,  of  Aidmor^  for  da* 
■  fendants  in  error. 

HARRISON,  O.  This  ia  an  action  whendn 
R.  F.  Turner  and  some  18  other  resident 
attomeys  of  the  dty  of  Ardmore  seed  to  en- 
join the'  municipal  courts  of  snch  dty  from 
prosecuting  them  for  refosal  to  pay  an  occu- 
pation tax  of  f&  each  assessed  by  the  dty 
a^inst  each  practicing  attorney.  The  ap- 
plication was  heard  and  ordo:  of  Injunction 
granted  by  the  judge  of  the  district  court 
May  31,  1910,  and  from  the  order  of  injunc- 
tion the  dty  of  Ardmore  brings  error. 

[1]  The  question  whether  Uie  court  was 
authorized  to  grant  the  prayer  for  the  In- 
junction depends  in  this  case  solely  upon  the 
ground  whether  or  not  the  plaintiffs  had  an 
adequate  remedy  at  law  for  the  thlugs  com- 
plained of.  We  hardly  feel  disposed  to  treat 
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the  qneetion  of  the  validity  of  the  ordinance 
Imposing  the  license  tax  as  properly  before 
the  court  The  petition  for  the  injunetiiHi 
seems  to  be  based  more  upon  the  ground  that 
petitioners  had  been  arrested  and  were  being 
prosecuted  by  the  munidpal  court  for  failure 
to  pay  such  tax,  and  the  court  seems  to  hare 
granted  the  order  upon  ttils  ground. 

Now  If  plaintiffs  tiad  been  arrested  for  re- 
fusal to  pay  an  illegal  tax,  and  auch  tax 
were  in  fact  illegal,  and  such  plaintiffs  were 
being  prosecuted  for  refusal  to  pay  same, 
this  would  constitute  sufficient  grounds  for 
an  injunction  against  the  dty,  provided  the 
applicants  had  no  adequate  remedy  at  law 
for ,  relief  from  the  abuses  complained  ot 
But  if  they  had  an  adequate  remedy  under 
the  law  and  In  the  courts  of  law,  then  a 
court  of  equity  was  not  authorized  to  inter- 
cede and  grant  relief  until  the  rights  of  the 
parties  had  l>een  determined  nnder  the  law 
or  until  their  remedy  under  the  law  had 
been  exhausted.  If  defendants  bad  been 
wrongfully  arrested  under  process  Issued 
from  tiie  munidpal  courts  and  were  being 
prosecuted  or  threatened  with  prosecntlini 
in  such  courts  for  the  violation  of  an  invalid 
ordinance,  section  746,  Snyder's  Comp.  Laws 
1909,  affords  a  plain,  spedfic,  speedy,  and 
adequate  remedy  for  redress  of  such  wrongs 
by  appeal  to  the  district  court  \rtiere  the 
legality  of  the  tax  and  the  prosecution  ooold 
both  have  been  determined,  and  Uie  ligbts 
of  the  parties  adjodicated,  and,  baving  mdi 
remedy  at  law,  the  petitioners  ahonld  have 
resorted  to  a  court  of  law  for  redress  ot 
their  wrongs. 

[2]  A  court  of  eqni^  will  not  grant  nSlet 
In  such  matters  where  an  adequate  renedy 
is  provided  law.  Golden  v.  City  ot  Outh^ 
rie,  8  Okl.  128,  41  Faa  S50;  Wallace  t.  Bul- 
len,  6  OkL  17,  B2  Pac.  96;  Thompson  t. 
Tucker,  15  Okl.  486,  68  Pac  418,  6  Ann.  Oak 
1012 ;  Smith  V.  Board  ot  Oom'ra,  26  OkL  S19. 
110  Pac.  669;  Fast  v.  Rogers  et  aL,  30  OkL 
289.  119  Pac.  241.  TfaU  doctrine  Is  founded 
upon  the  very  sound  princ^Ie  tliat  tJw  Legis- 
latures have  authority  to  define  the  ri^ts  of 
dtlsens  and  prescribe  tba  rules  by  which 
such  rights  are  to  be  determined ;  and,  where 
it  has  done  so,  tben  litigants  bare  tiie  right 
to  demand  that  their  grievances  be  determin- 
ed by  the  rules  prescribed. 

In  tbe  case  at  bar,  the  plalntUEs  showed  by 
th^r  petition  diat  th^  bad  a  remedy  at  law 
ot  vMch  they  had  not  availed  themadvea. 
It  is  true  that  they  alleged  "that  said  dty 
has  heretofore  declined  and  refused,  and  will 
In  the  prosecution  against  these  defendants 
decline  and  refuse,  to  allow  these  plaintiffs  a 
trial  by  jury;  and  said  dty  has  declined  and 
refused,  and  will  in  the  prosecution  against 
these  plaintiffs  decline  and  refuse,  to  allow 
an  appeal  from  whatever  dedslon  the  judge 
of  said  munidpal  court  may  reader."  These 
allegations  are  not  suffldently  definite  uid 
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certain  upon  which  to  base  equitable  relief. 
It  Is  true,  also,  that  plaintiffs  alleged  that 
they  had  no  adequate  remedy  at  law,  but 
Buch  allegation  does  not  destroy  nor  affect 
the  remedy  which  the  law  provides.  The  al- 
legations disclose  a  state  of  facts  for  redress 
of  which  the  law  prescribes  a  remedy  as 
above  stated.  Hence  mere  allegations  that 
they  had  no  adequate  remedy  at  law  would 
not  warrant  the  intercession  of  a  court  of 
equity  unless  such  allegations  were  true. 

Therefore  the  Judgment  of  the  trial  court 
is  reversed,  with  instmctlona  to  dlasolve  the 
injunction. 

PEB  CURIAM.  Adopted  In  wbolB. 
(35  Okl.  S») 

DEMING  INV.  CO.  v.  BRTJNEB  OIL  CO. 
et  al 

(Supreme  Court  of  Oklahoma.    Feb.  3,  1913.) 

■  (8»lJahua  by  the  Oowrt.) 

iNDiAns  ({  15*)  —  AxjKNATion  or  Lakd  — 
Heibs. 

Where  a  member  of  the  Creek  Tribe  of  In- 
dians, entitled  to  be  enrolled  under  section  21 
of  act  of  ConsrreBS  approved  Jane  28,  1890,  en- 
titled, "An  act  for  the  protection  of  the  people 
of  the  Indian  Territory  and  for  other  purpoBes" 
(chapter  517,  SO  U.  S.  Stat  at  L  p.  517),  died 
SQbaequent  to  the  Ist  day  of  April,  1899,  but 
before  having  received  the  allotment  of  lands 
to  which  he  was  entitled  aa  a  member  of  said 
Tribe  of  Indians,  said  lands,  by  reason  of  sec- 
tion 28  of  the  Original  Treab^  with  the  Creek 
Tribe  of  Indians  (chapter  676,  31  U.  S.  Stat 
at  L.  p.  869),  descended  to  his  heirs,  free  from 
restrictiona  upon  alienation  imposed  by  section 
7  of  said  Original  Creek  Treaty  and  by  section 
16  of  the  Supplemental  Treaty  with  the  Creek 
Tribe  of  Indians  (chapter  1323,  32  U.  S.  Stat 
at  p.  603),  and  a  warranty  deed,  executed 
by  the  heirs  after  the  allotment  of  said  lands 
to  them,  conveyed  the  fee-aimpte  title  thereto. 

[Ed.  Note.-^For  other  cases,  see  Indians, 
Gent  Dig.  H  17,  29.  84.  87-44;  De&  Dig.  f 
IB,*] 

E^r  from  District  Court,  Tulsa  County ; 
L.  M.  Poe,  Judge. 

Action  by  the  Dming  Invrntment  Compa- 
ny, a  corporation,  against  the  Brunei  OU 
Company  and  another.  Judgment'  for  de- 
foidant^  and  plaintiff  brings  error.  Revers- 
ed and  remanded,  with  directions. 

Blddison  &  Campbell,  of  Tulsa,  for  plain- 
tiff In  error.  Benjamin  F.  Bice  and  Thomas 
D.  Lyons,  botit  of  Tulaa,  fbr  defendants  In 
error. 

HAYES,  J.  Plaintiff  In  error  brought  this 
action  in  the  court  below  to  quiet  its  title 
to  40  acres  of  land  situated  In  Tulsa  county. 
The  cause  was  tried  to  that  court  upon  an 
agreed  statement  of  facts,  the  substance  of 
which  we  here  state:  Martha  Hohlahta.  who 
was  a  full-blood  citizen  of  the  Creek  Nation, 
died  In  May,  1899,  at  the  age  of  two  years. 
She  left  no  surviving  brothers  or  sisters  or 
dese^idants  of  each,  and  1^  as  htf-only 


heirs  at  law  her  father  and  mother,  Cheparu 
and  Lucy  Hohlahta,  who  were  also  fulKblood 
citizens  of  the  Creek  Nation.  On  the  6th 
day  of  April,  1904.  said  Martha  Hohlahta 
was  enrolled  by  the  Commission  to  the  Five 
Civilized  Tribes  as  a  full-blood  Creek  Indian, 
and  the  lands  In  controversy  were  allotted 
to  the  heirs  of  deceased  as  her  homestead  on 
the  13th  day  of  the  following  July,  and  a 
certificate  Issued  to  them.  Snbsequently  a 
patent  executed  by  the  Chief  of  the  Mtisko- 
gee  or  Creek  Nation,  and  approved  by  the 
Secretary  of  the  Interior,  conveying  said  40 
acres  of  land  to  the  heirs  and  designating 
the  same  as  a  homestead,  was  filed  for  rec- 
ord with  the  Commission  to  the  Five  dvilli- 
ed  Tribes.  On  the  27th  day  of  May,  1905, 
the  said  Cheparn  and  Lucy  Hohlahta  exe- 
cuted and  delivered  their  warranty  deed  to 
one  Charles  W.  Lefler,  conveying  said  lands. 
On  the  18th  day  of  January,  1906,  Lefler 
executed  and  delivered  his  warranty  deed 
conveying  tbe  same  lands  to  one  J.  C.  Eddy, 
who  took  the  title  thereto  as  trustee  for 
plaintiff  in  error,  and  who  thereafter  con- 
veyed by  warranty  deed  the  lands  to  plain- 
tiff in  error.  All  of  the  deeds  mentioned 
herein  were  duly  recorded  prior  to  the  time 
of  the  execution  of  the  leases  sought  to  be 
canceled  by  this  action.  On  tbe  15th  day- 
of  April,  1907,  (^lepani  and  Lacy  Hohlahta 
executed  and  delivered  an  fiSl  and  gas  min- 
ing lease  on  part  of  the  land  to  defendant 
Bruner  OU  Company,  and  on  the  same  day 
they  executed  a  atmllar  lease  on  a  part  of 
the  land  to  Uie  Payne  OU  Company,  both  of 
which  leases  have  beoi  doly  recorded.  Said 
leases  constitate  the  cloud  upon  i^aintlff's 
title  of  whldi  It  now  complains. 

It  Is  agreed  that  at  the  time  ot  tbe  death 
of  the  said  Martha  Bohlahta  the  laws  of 
the  Creek  Nation  governed  the  descent  of 
her  allotment,  and  that,  pursuant  to  those 
laws,  Lucy  Hohlahta,  tbe  mother  of  deceas- 
ed, was  the  sole  heir  to  Inherit  tbe  land  In 
controversy.  The  question  of  law  this  pro- 
ceeding presents  Is  a  construction  of  the  pro- 
visions of  the  treaty  with  the  Creek  Tribe 
of  Indians  under  whldi  the  allotment  was 
made  to  the  heirs  of  the  deceased  Martha 
Hohlahta.  Section  16  <tf  the  Treaty  of  the 
United  States  with  the  Creek  Tribe  of  In- 
dians (chapter  1S23,  32  U.  S.  Stat  at  L  p. 
503),  generalise  known,  as  the  Supplemental 
Treaty  with  the  Creek  Tribe  of  Indiana,  pro- 
vides: "Lands  allotted  to  dtlaens  shall  not 
in  any  manner  whatever  or  at  any  time  tx* 
Incumbered,  taken,  or  sold  to  secure  or  sat- 
isfy any  debt  or  obligation  nor  be  alienated 
by  the  allottee  or  his  heirs  before  tlie  expira- 
tion of  five  years  from  the  date  of  tbe  ap- 
proval of  this  supplemental  agreement,  ex- 
cept with  the  appr6val  of  the  Secretary  of 
the  Interior.  Each  dtlsen  shall  select  from 
his  aUotment  forty  acres  of  land,  or  a  quar- 
ter of  a  quarter  section,  aa  a  hosiestead. 
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which  shall  be  and  remata  nontaxable,  In- 
alienable, and'  free  from  any  incumbrance 
whatever  for  twenty-one  years  from  the  date 
of  the  deed  therefor,  and  a  separate  deed 
shall  be  Issued  to  each  allottee  for  his  home- 
steaa,  In  which  this  condition  shall  appear. 
Selections  of  homesteads  for  minors,  prison- 
ers, convicts,  Incompetents  and  aged  and  In- 
firm persons,  who  cannot  select  for  them- 
selTes,  may  be  made  in  the  manner  provided 
for  the  BGilectioD  of  th^r  allotments,  and  If 
for  any  reason  such  selection  be  not  made 
for  any  citizen  It  shall  be  the  duty  of  said 
Commission  to  make  selection  for  Mm.  The 
homestead  of  each  citizen  shall  remain,  aft- 
er the  death  of  the  allottee,  for  the  use  and 
support  of  children  bom  to  him  after  May 
25,  1901,  but  if  he  have  no  each  Issue  then 
he  may  dispose  of  his  homestead  by  will, 
free  from  the  limitation  herein  imposed,  and 
If  this  be  not  done  the  land  embraced  In  his 
homestead  shajl  descend  to  his  heirs,  free 
from  such  limitation,  according  to  the  laws 
of  descent  hereto  otlwrwlse  prescribed.  Any 
agreement  or  conveyance  of  any  kind  or 
character  violative  of  any  of  the  provisions 
of  this  paragraph  shall  be  absolutely  void 
and  not  suse^vtlble  of  ratiflcation  in  any 
manner,  and  no  role  of  eatoppd  shall  ever 
prevent  the  lassertlon  of  its  invalidity."  The 
foregoing  section  is  aabstuitially  the  same 
as  section  7  of  the  Original  Oreek  Treaty 
(chapter  SI,  U.  8.  iBtat  at  L.  p.  863),  to 
which  the  treaty  of  1903  was  amendatory 
and  sni^l«nentary.  It  Is  contended  by  de- 
fendants In  error  that,  by  virtue  of  Uie  first 
sentence  of  the  forcing  sectton  of  the  trea- 
ty, no  land  allotted  to  any  dtben  of  the 
Greek  Tribe  of  Indians  oonld  be  allmated 
at  any  time  before  the  ezidratlon  of  five 
years  from  tlie  ratiflcation  of  that  trea^,  ex- 
cept vdth  the  ai^noval  of  the  Secretary  of 
the  Intralor.  The  deed  from  the  heirs  of 
deceased,  Martha  Hohlahta,  to  the  person 
from  whom  idaintifC  doralgna  ito  title,  was 
executed  before  the  expiration  of  five  years 
from  the  ratlfleatitm  of  said  agreement,  and 
was  never  ap^nred  by  the  Secretary  ot  the 
Interior;  but  said  lands  were  not  allotted 
to  the  heirs  of  deceased  by  vlrtoa  of  this 
section,  or  by  vlrtne  of  any  preceding  sec- 
tion of  the  treaty.  Section  28  of  the  Orig- 
inal Treaty,  in  part,  provides:  "All  dtla^ 
who  were  living  on  the  first-day  of  April, 
eighteen  hundred  and  ninety-nine,  entitled  to 
be  enrolled  under  section  twenty-one  of  the 
act  of  Congress  approved  June  twraity-elghth, 
eighteen  hundred  and  ninety-eight,  entitled 
'An  act  for  the  protection  of  the  people  of 
the  Indian  Territory,  and  for  other  purpos- 
es,' shall  be  placed  upon  the  rolls  to  be  made 
by  said  commission  under  said  act  of  Con- 
gress, and  if  any  such  citizen  has  died  since 
that  time,  or  may  hereafter  die,  before  re- 
ceiving his  allotment  of  lands  and  distribu- 
tive share  of  all  the  funds  of  the  tribe,  the 
lands  and  money  to  which  he  would  be  en- 
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titled,  if  living,  shall  descend  to  his  betif 
according  to  the  laws  of  descent  and  dis 
tributlon  of  the  Creek  Nation,  and  be  al- 
lotted and  distributed  to  them  accordingly." 

It  was  under  the  foregoing  section  that 
the  lands  in  controversy  were  allotted  and 
patented  to  the  heirs  of  deceased.  It  is  con- 
tended, however,  by  defoidants  in  »ror  that 
the  five-year  restriction  hpon  allaiation  im- 
posed by  section  16  of  the  Supplemoital 
Treaty  applies  to  the  heirs  of  dtlzeos  who 
died  before  allotment  was  made,  as  well  as 
to  heirs  of  citizens  to  whom  allotments  were 
made  before  their  death.  The  recent  case  of 
Mullen  et  al.  v.  United  States,  224  U.  a  448, 
32  Sup.  Ct  404.  66  L.  Ed.  834.  althongh  the 
foreoli^  provisions  of  the  Creek  Treaty  wue 
not  directly  invtdved  In  that  case,  sheds  araie 
light  upon  its  construction.  The  court  bad 
under  consideration  in  that  case  certain  pro- 
visions of  the  Chickasaw  and  Choctaw  Trea- 
ty with  the  United  States,  inqmslng  restric- 
tions upon  the  allraatlon  of  lands  allotted 
to  members  of  those  two  tribes  of  Indians. 
Section  .12  of  said  Treaty  (chapter  1362,  32 
U.  S.  Stat  at  Ll  p.  642)  requires  each  mem- 
ber of  the  tribe  at  the  time  he  selecte  an 
allotment  to  designate  a  homestead  out  of 
his  allotmttit  which  Is  made  Inall^iable  dnr^ 
ing  the  lifetime  of  the  allottee  not  exceeding 
21  yeazB  from  the  date  of  certificate  of  al- 
lotment Section  16  provides  that  all  lands 
allotted  to  membeis  of  the  tribe,  excesit  such 
land  as  is  set  aside  to  each  for  a  hnnestead, 
shall  be  allanable  after  Issoanee  of  patoit 
as  follom:  One-fbnrtb  In  acreage  In  one 
year;  one-fbnrtb  in  acreage  in  three  years; 
and  the  balance  In  five  years.  In  eacb  case 
from  date  (tf  patent  Section  22  of  the  same 
treaty  reads  In  part  as  follows:  "If  any  per- 
son whose  name  ai^Mars  opon.the  rolls,  ise- 
pared  as  herdn  provided,  shall  have  died 
subsequent  to  the  ratification  of  this  agree- 
ment and  before  receiving  hla  allotment  of 
land,  the  lands  to  which  sncli  person  would 
have  been  entitled  if  living  shall  be  allotted 
in  his  nam^  and  shall,  together  with  his 
proiportlonate  share  of  othw  tribal  property, 
descend  to  bis  heirs  according  to  the  laws 
of  descent  and  dlstrlbntion  as  provided  In 
chapter  ft>rty-nlne  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas."  The  qnesUon  In- 
volved in  that  case  was  wbetho:  lands  allot- 
ted in  the  name  of  deceased  Tinw^m^  wiec 
the  foregoing  provisions  of  section  22  woe 
subject  to  the  restrictions  upon  alienation 
Imposed  by  sections  12  and  16.  In  holding 
that  such  restrictions  did  not  apply  to  the 
lands  allotted  to  deceased  members  of  the 
tribe,  the  court,  speaking  through  Mr.  Jus- 
tice Hughes,  who  delivered  the  opinion,  made 
reference  In  the  opinion  to  the  provisions  of 
the  Creek  treaties  here  involved,  and  to  an 
opinion  given  to  the  Interior  Departm^t  by 
the  then  Assistant  Attorney  General  for  tbe 
Interior  Department  (now  Mr.  Justice  Van 
Devanter),  in  which  he  said:  "After  a  care- 
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fal  constderatloa  of  tbe  proTMcnus  of  law 
pertinent  to  the  Questltm  presented,  and  (MC 
the  views  of  tlie  OommlsMloner  of  Indian  Af- 
fairs and  the  Conmilastim  to  the  Five  OtvUis* 
ed  Tribes,  I-  agree  with  tbe  lattw  tliat  in 
all  cases  where  allotment  Is  made  directly 
to  an  enrolled  dtiaen,  It  la  necessary  that  a 
homestead  be  selected  therefrom  and  oon- 
T^ed  to  bim  by  separate  deed;  bnt  that 
where  the  allotm^t  Is  made  directly  to  the 
heirs  (tf  a  deceased  dtlaen,  there  Is  no  rea- 
son or  necessity  tor  designating  a  homeetead 
oat  of  snch  lands,  or  of  giving  the  heirs  a 
separate  deed  for  any  portion  of  the  allot- 
ment, and  therefore  advise  the  adoption  of 
that  rule."  This  language  of  the  Assistant 
Attorney  General  is  quoted  with  'approval 
and  made  the  basis  of  the  court's  reasoning 
by  analogy  to  the  conclusion  it  reached  In 
tbe  application  of  the  Chickasaw  and  Choc- 
taw Agre«nent ;  and  in  speaking  of  tbe  pro- 
visions of  Creek,  Chickasaw,  and  Choctaw 
Treaties,  after  noticing  a  slight  difference  In 
the  language  thereof,  the  court  said:  "In  both 
cases  the  lands  were  to  go  Immediately  to 
the  beirs,  and  the  mere  circumstance  that 
under  the  language  of  the  statute  tbe  aWoU 
ment  was  made  in  tbe  name  of  tbe  deceased 
ancestor  (referring  to  the  Chickasaw  and 
Choctaw  Treaty),  instead  of  tbe  names  of 
the  heirs,  furniabes  no  reason  for  implying 
a  requirement  that  there  should  be  a  designa- 
tion of  a  portion  of  the  lands  as  homestead." 

Tills  expression  of  that  court  should  be 
taken  as  high  authority,  if  not  decisive,  that 
the  portion  of  section  7  of  the  Original  Creek 
Agre«nent  and  of  section  16  of  the  Supple- 
mental Creek  Agreement,  supra,  requiring 
the  selection  of  a  homestead  of  40  acres  by 
each  dtizeu  out  of  bis  allotment  and  impos- 
ing restrictions  upon  its  alienation  for  a 
period  of  21  years,  has  no  application  to  al- 
lotments made  under  section  28;  and.  If 
those  sectioDs  apply  at  all  to  allotments  made 
under  section  28,  th^  do  so  only  in  part 
But  there  Is  no  language  In  ^ther  section 
7  of  tbe  Original  Treaty  or  in  section  10  ot 
tbe  Supplemental  Treaty,  or  in  section  28, 
epeciflcally  expressing  an  Intent  that  any 
of  tbe  provisions  of  the  two  first-named  sec- 
tions shall  am>Iy  to  allotments  made  under 
the  last  section  to  the  heirs  of  persons  who 
died  subsequent  to  tbe  1st  day  of  AprU,  1899, 
but  before  receiving  their  allotments.  Two 
classes  of  allotments  of  land  are  provided 
for  by  the  treaty:  First,  an  allotment  to 
each  member  of  the  tribe  that  he  is  entitled 
to  rec^ve  because  of  his  membership  in  the 
tribe  and  Ills  Interest  In  the  tribal  property; 
and,  second,  an  allotment  which  the  treaty 
deems  just  fbr  the  heirs  to  receive,  not  be- 
cause they  are  members  of  the  trllw,  but  be- 
cause they  are  heirs  of  a  person  who  would 
have  been  entitled  to  take  an  allotment  had 
be  lived  until  the  ratification  of  the  treaty. 
It  was  wltli  the  farmer  of  these  classes  of 


allotmaits,  we  thtidc,  secUon  1<  of  the  Snp- 
plemratal  Treaty  and  its  ooantenuut.  sec- 
tion 7  of  the  Original  Treaty  Intended  to 
deal,  and  that  it  Intended  to  divide  the  lands 
unbraced  in  saxHi  allotments  Into  two  classes, 
ocmslsttng  of  those  npcm  whli^  there  la  a 
restriction  npon  the  alienation  for  a  period 
of  S  years  from  tbe  ratification  of  the  treaty 
and  of  those  upon  wbich  there  is  restriction 
npon  the  alienation  for  a  period  of  21  years; 
bnt  section  28  provides  for  no  audi  division  of 
the  lands  allotted  thereunder,  and  makes  ho 
reference  to  restrictions  upon  the  alienation 
thereof.  An  Indian  having  died  before  takt 
lug  an  allotment,  the  land  he  was  entitled  to 
receive  as  allotment  descends  directly  to  his 
hdrs  under  the  law  of  descent  and  distribu- 
tion named,  and  aliall  be  allotted  and  dis- 
tributed to  ttiOD  accordingly.  The  land  al- 
lotted to  the  heixB  of  deceased  is  neither 
homestead  nor  sntplns;  and  there  is  no 
more  reason  fi>r  applying  the  restrictions 
upon  alienation  of  the  surplus  to  this  entire 
allotment  than  there  is  to  apply  the  restric- 
tions upon  tbe  ali«iation  of  homesteaos. 

Our  attrition  has  been  called  to  the  fact 
that  tbe  views  we  here  express  are  in  con- 
flict with  decisions  of  this  court  In  Barnes 
V.  Stonebraker,  28  OkL  75. 113  Pac.  903,  and 
Sanders  v.  Sanders  et  aL,  28  Okl.  58,  117 
Pac.  838.  After  a  more  tliorough  considera- 
tion of  the  treaty  provisions  Involved,  and  in 
the  light  of  the  expressions  of  tbe  Supreme 
Court  of  the  United  States  in  Mullen  et  aL 
V.  United  States,  whose  dedsions  on  these 
questions  are  controlling,  we  are  of  the  opin- 
ion that  in  80  far  as  said  cases  are  In  con- 
flict with  tbe  views  herein  expressed  tbe 
same  should  In  harmony  with  tbe  decision  of 
this  court  In  Rentie  et  al.  v.  McCoy  et  aL, 
128  Pac.  244,  decided  at  this  term,  be  over- 
ruled. 

It  follows  that  tbe  judgment  of  the  trial 
court  should  be  reversed  and  the  cause  re- 
manded, with  direction  to  enter  Judgment  in 
accordance  with  this  opinion. 

TURNER.  C.  J.,  and  WILUAMS,  KANS, 
and  DUNN.  33^  concur. 


(K  Okl.  478) 
BfANUEL  V.  SMITH  et  aL 
(Supreme  Court  of  Oklahoma,   Fab.  11,  IOUl) 

(Byllabut  hy  th«  Court.) 

Ikdians  a  15*)— RioHT  TO  Alienate  Laitd 
— Rbmoval  or  Restbictions. 

P.,  a  freedman  member  of  tbe  Creek  Tritw 
of  Indians,  who  bad  selected  ai^  allotment,  died 
in  the  month  of  Jane,  1902.  On  Match  iMI; 
1904,  there  were  delivered  to  his  heirs  two  deeds 
for  his  said  allotment,  deDominatlng  porUoni 
of  it  as  bomeatea'd  and  surplus.  On  September 
13,  1905.  the  mother,  as  heir  of  tiie  said  dece- 
dent, executed  a  deed  to  tlw  said  allotment, 
homestead,  and  surplus.  BM,  that  the  home- 
stead character  never  attached  to  any  portion 
<a  the  said  allotoieat,  and  under  and  by  virtoe 
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of  the  tenm  of  tbe  Act  of  April  21,  1904  (chap- 
ter 1402,  S3  Stat  189),  the  restrictloiM,  U  kdj 
existed,  were  removed  for  iti  alienation  hj  the 
heirs  of  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dis.  IS  17,  26,  34,  87-44;  Dec  Dig.! 
16.*] 

Error  from  DIstriet  Cotirt,  Okmulgee  Coun- 
ty ;  Wade  S.  Stanfield,  Judge. 

Action  by  Malinda  Manuel  against  Ada 
Smith  aud  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

N.  B.  Mazer,  John  B.  Campbell,  and  Wil- 
liam O.  Beall,  aU  of  Muskogee,  for  plaintiff 
la  error.  Owen  ft  Stone,  of  Muskogee,  for 
defendants  In  error. 

DUNN,  J.  TUB  eaae  iffssents  wror  from 
the  district  court  of  Olcmulgee  county.  Ma- 
Ilnda  Manncil,  as  plalntUf,  brought  her  action 
against  Ada  Smith  and  James  C  Smith,  as 
defendants,  to  cancel  certain  deeds  and  tor 
nn  accounting.  Counsel  for  plaintiff  in  error 
states  that  the  case  was  submitted  to  the 
court  below  on  an  agreed  statement  of  fiiets 
setting  up  substantially  the  following :  That 
the  lands  In  suit  were  lauds  allotted  to 
Clyde  Ferryman  who  was  a  freedman  mem- 
ber of  tbe  Creek  Tribe  of  Indians,  and  who 
died  In  the  month  of  June,  1002;  that  he 
was  the  son  of  plaintiff  her^u,  who  on  Sep- 
tember 13,  1905,  executed  a  deed  to  Ada 
Smith,  the  consideration  named  being  |600; 
tiiat  the  plaintlfF  offered  to  return  the  mon- 
ey, with  Interest,  and  prayed  that  an  ac- 
counting be  had,  and  that  she  be  allowed 
reasonable  rents  and  profits  for  the  time 
which  the  defendants  bad  possession  of  the 
land.  The  contention  Is  made  that  the  deed 
was  executed  for  an  inadequate  and  nncon- 
.sdouable  consideration  and  in  violation  of 
the  express  provisions  of  the  original  aud 
supplemental  Creek  agreement,  and  was  void. 
It  is  further  contended  that  It  was  void  in 
90  far  as  It  affected  the  homestead  allot- 
ment, and,  being  void  in  part,  was  void  in 
toto.  The  only  question  really  presented  by 
tbe  agreed  statement  of  facts  and  argued 
and  briefed  Is  the  one  relating  to  the  right 
of  plaintiff  to  alienate  the  land,  homestead, 
and  surplus,  on  September  13,  1905;  and 
this  question,  on  the  authority  of  Parkin- 
son T.  Skelton,  128  iPac.  131,  Rentle  t.  Mc- 
Coy, 128  Pac.  244,  Grade  Hawkins  v.  Okla- 
homa Oil  Co.,  195  Fed.  345,  an  o^dnlon  of 
the  Circuit  Court  of  the  United  States  for 
the  Gasteru  District  of  Oklahoma,  filed  De- 
cember 28,  1011,  and  United  States  r.  Ja- 
cobs, 195  Fed.  707,  115  0.  0.  A.  507,  an  opin- 
ion of  the  United  States  Circuit  Court  of 
Appeals  of  the  Eighth  Circuit,  must  be  de- 
cided In  accordance  with  the  judgment  ren- 
dered by  the  trial  court  The  opinions  in 
those  cases  holding.  In  effect,  that  the  home- 
stead character  did  not  attach  to  any  por- 
tion of  this  land,  notwithstanding  the  fact 


that  one  ot  the  deeds  ImasH  denontfnated  ■ 
portion  of  It  as  such,  and  Oiat,  If  an7  re- 
strictions existed,  they  bad  been  removed  In 
1905  by  the  act  of  April  21,  1904  (chapter, 
1402,  S3  Stats,  ts.  im,  and  tli«  heirs  bad  tbe 
rtg^t  to  ali^kate. 

The  Jndgmoit  of  the  trial  oout  Is  Ome* 
fore  affirmed. 

TUBKBB,  J.,  concurs.    HATES,  O. 
and  WILLIAMS.  J.,  absent  KANE,  J.,  cod- 
eors  In  the  concludon. 


(31  OkL  S») 

WBST  A  RUSSELL  v.  BAWDON  et  nx. 

(Supreme  Court  of  Oklahoma.    Jan.  9,  191Z 
Behearing  Denied  Aug.  28,  1912.) 

(SpUabut  ly  the  Court.) 

1.  PLBADina  (S  246*)— Rioirt'  to  Avbnd. 

Where  an  amended  petition  does  not  dianm 
substantiaUy  the  originfu  claim  of  tbe  plaindl^ 
it  is  Dot  error  for  the  tiial  court  to  allow  it  to 
be  filed. 

[E^  Note.— For  other  cases,  eee  Pleading, 
Cent  Dig.  i|  676-683;  Dec  Dig.  |  246.*] 

2.  AmUL  AND  Bbbob  U  1004*)— Habklbs 

EBBOB— IlfSTBUCTION. 

Where  it  is  apparent  that  an  insttuetioB 
given  could  not  prejudice  the  rights  of  Oie  losing 
par^  under  the  theory  on  which  his  case  was 
tried  below,  giving  the  same  will  not  be  held  to 
be  reversible  error,  altbourii  the  Instmetlm 
given,  may  not  have  been  technically  correct. 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  4218;  4221-4204:  Dee. 
Dig.  i  1064.*] 

8.  Patents  (|  200*)— Sam  or  TEBBrroar— 

GOKDmOKS  PBBCKnENT  TO  SCIT  —  BBCOIF- 
VKTAnCZ. 

Where  the  evidence .  reasonably  tended  t» 
show  that  the  plaintiff  returned  to  the  defend- 
ants all  the  papers  they  received  from  them  in 
relation  to  the  sale  of  patent  right  territory, 
and  disclaimed  any  farther  interest  therdn, 
long  prior  to  the  commencement  of  an  action 
wherein  tbe  sale  of  said  territory  Incidentally 
came  into  question,  and  that  the  enterprise  bad 
long  been  abandoned  by  all  the  ^rtScs  to  tbe 
transaction  on  account  of  defects  in  tbe  patent* 
ed  article  which  made  its  sale  Impracticable,  m 
more  formal  reconveyance  of  sQcli  Ceiritory  was 
not  necessary  before  the  eommoicement  of  said 
action. 

[Ed.  Note.— For  other  eaaaa,  see  Patent^  Db& 

Dig.  I  200.*] 

4.  Pbopibtt  (I  9*)— PrnMOTCPTioii- TiTta  or 

Wabbantor. 

It  la  a  presumption  of  law  that  one  em- 
▼eying  by  a  general  warranty  deed  holds  tlie 
original  grant 

(Ed.  Note.— For  other  cases,  see  Propaty, 
Dec  Dig.  S  9.»] 

6.  WlTRESSES  <S  ~  OOMPBTBROT  —  HVB- 

BAND  AND  WiFE. 

Section  5842,  Comp.  Laws  1900.  provides 
that:  "The  following  persons  shall  be  incom- 
petent to  testify:  *  •  •  Husband  and  wife, 
tor  or  against  each  other,  except  concerning 
transactioBS  in  which  one  acted  as  the  agent 
of  tbe  other,  or  when  they  are  iolnt  parties 
and  have  a  joint  Interest  in  the  acHon." 

[Ed.  Note.— For  other  cases, 
Cent.  Dig.  Sfi  147-152;  Dec  Dig.  S  55.*] 
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&  WiTinEssnJI  65*)  —  Oompbtbhct  —  Hu»- 

BARD  AND  Win. 

The  wife,  Jointly  with  her  hasband,  algned 
eertaiQ  deeds  of  wamiDtr,  coDveyiDg  certain 
lands,  which  deeds  were  the  eridence  introduced 
tending  to  show  In  whom  the  title  to  said  lands 
was  Tested.  In  a  suit  for  the  purchase  price 
and  to  foreclose  a  statutory  vendor's  lien,  she 
Joined  her  boiband  as  party  plaintiff,  without 
objection.  The  defendant!  p»red  for  a  Judg- 
ment a^nst  hasband  and  wife  oo  their  cross- 

tetition  for  breach  of  warranty.  Held,  that  the 
nsband  and  wife  were  Joint  psrties  with  a 
Joint  interest  in  the  action,  and  the  wife,  there- 
fore, was  competent  to  testify  therein. 

[Ed.  Note.— For  other  cases,  see  Wltnessea, 
Cent.  Diff.  81  147-152;  Dec.  Dig.  |  M.*] 

Error  from  District  Coart,  Woodward 
Goonty;  B.  H.  Loofbourrow,  Judge. 

Action  by  J.  Rawdon  and  Maggie  T.  Raw- 
don,  his  wife,  against  D.  West  and  John 
B.  BuBsell,  copartners.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.  Affirmed. 

A.  H.  Appelget  and  C.  W.  Herod,  both  of 
Woodward,  tot  plaintiffs  in  erfor.  Hoorer 
ft  SwUkdall,  of  Woodward,  tor  dtfoidants  in 
error. 

KANH^  J.  This  was  an  action  commenced 
by  the  defendants  in  error,  plaintiffs  below, 
against  tlie  plaintiffs  in  error,  defendants  be- 
low, to  recover  the  purchase  price  of  a  certain 
piece  of  rael  estate,  and  to  enforce  the  statu- 
tory rmnAafB  lien  for  secnring  payment  of  the 
irandtase  price.  The  original  petition  alleged, 
in  substance:  That  on  &e  aboat  the  7tb  day 
of  September,  1901,  the  plaintiffs  were  the 
owners  In  fee  simple  of  the  land  in  contro- 
versy. That  on  or  about  said  tlnie  they  en- 
tered into  a  certain  verbal  agreement  with 
tlu  defendants,  whereby  It  was  agreed  that 
the  plaintiffs  would  convey  to  the  defend- 
ants an  undivided  one-half  interest  to  and  in 
said  land  for  a  oonalderation  of  12,700,  to 
be  paid  as  follows:  West  &  Russell  agreed 
to  sell  to  the  plaintiffs  certain  counties  in 
the  state  of  Pennsylvania,  within  which  they 
were  anthorized  to  dlspMe  of  a  certain  quilt- 
ing device  cover.ed  by  a  patent  owned  by 
West  A  Russell,  who  were  to  go  with  said 
plaintiffs  into  said  territory  And  astdst  them 
in  selling  said  patoit  rlg^t  Tbat,  in  the 
event  tbey  failed  to  realize  the  sum  of  (2,- 
700  out  of  the  territory,  the  defendants  were 
to  pay  the  plaintiffs  $2,700  in  cash  for  the 
nndlvlded  one-half  interest  in  the  land,  l^at 
later,  about  the  17th  day  of  October,  1901. 
they  made  a  contract  of  like  Import  for  the 
remaining  undivided  one-half  interest  In  said 
land  for  certain  quUter  territory  in  the  state 
of  Alabama.  That  it  was  further  agreed  in 
each  of  said  contracts  that  in  the  event  that 
West  &  Russell  sold  territory  in  any  other 
■tate  prior  to  the  time  that  they  had  paid 
the  defendants  in  error  the  full  sum  of  $6,- 
400  for  the  land  In  Woodward  county,  per 
the  above  agreement,  then  the  money  derived 
tcom  the  sale  of  territory  in  any  other  state 
wonld  be  applied  luwn  the  agreement  be- 


tween them  until  tiie  consideration' was  fully 
paid.  That,  acting  upon  the  agreement,  (he 
said  plaintiffs  executed  to  the  defendants 
a  warranty  deed  conveying  said  land.  Hut, 
after  the  plaintiff s 'had  conveyed  said  land, 
the  defendants  paid  a  total  of  11,147,  said 
payments  being  made  at  different  dates,  after 
the  deeds  were  executed,  up  to  December, 
1003,  after  which  time  the  defendants  re- 
fused to  make  further  payments ;  and,  after 
promises  at  different  times  to  carry  out  the 
contract  and  delaying  the  plaintiffs  by  their 
promises  until  the  18th  day  of  June,  1905, 
this  action  was  commenced  to  recover  the 
balance  remaining  due  and  unpaid,  amount- 
ing to  14,200,  with  accrued  interest  After- 
wards the  plaintiffs  filed  an  amended  peti- 
tion, wherein  they  set  np  their  causes  ol 
action  In  two  paragraphs,  stating  the  facts 
in  more  detail,  and  prayed  for  relief  as  be- 
fore. The  defendants*  answer  admitted  the 
contract,  the  execution  of  the  deeds,  ^c, 
as  alleged  by  the  plaiutiffSr  and  by  way  of 
defoise  alleged  that  said  qutlter  territory 
constituted  the  sole  consideration  for  the 
conveyances,  and  that  they  were  under  no 
obligation  to  see  that  the  plaintiffs  realized 
any  spedflc  sum  of  money  from  the  sale 
thereof.  The  answer  further  alleged  that  the 
defendants  were  residents  of  the  state  of 
Kansas  at  the  time  of  the  making  of  each 
contract,  and  were  such  during  all  the  peri- 
ods during  the  making  thereof,  and  were  at 
the  commencement  of  this  action;  that,  by 
the  laws  of  the  state  of  Kansas,  an  action 
upon  a  contract,  not  In  writing,  can  only  be 
brought  within  three  years  from  the  making 
thereof ;  that,  at  the  time  of  the  commence- 
ment of  this  action,  they  were  and  are  bar- 
red by  the  statute  of  Umltations  of  the  state 
of  Kansas;  that  by  the  laws  of  the  state  of 
Oklahoma  and  the  territory  of  OklahcHna,  at 
the  time  of  the  commencement  of  this  ac- 
tion. It  was  provided  that  all  causes  of  ac- 
tion arising  in  another  state  between  non- 
residents of  this  state,  where  the  cause  of 
action  in  such  other  state  would  be  barred 
by  the  laws  thereof,  then  no  action  can  be 
maintained  thereon  within  this  state.  By 
way  of  cross-petition,  the  defendants  alleged 
a  breach  of  warranty  on  the  part  of  the 
plaintiffs  in  that  there  were  certain  In- 
.  cumbrances  against  the  land  at  the  time  of 
the  conveyance  of  same,  which  the  defend- 
ants were  required  to  pay,  and  that  tbey 
were  entitied  to  Judgment  against  the  plain- 
tiffs for  breach  pf  their  warranty  in  the  sum 
of  (2,675.  The  reply  of  the  plaintiffs  con- 
sisted of  a  general  dodal  aAd  an  allega- 
tion to  Uie  effect  tiiat  defendants  agreed  w\tb 
said  plaintiffs  on  the  27th  day  of  October, 
1904,  in  writing,  to  see  that  the  wmtract 
which  was  made  between  them  was  carried 
out  to  the  ietter.  Upoii  the  issues  thus  Join- 
ed, the  cause  was  aabmltted  to  the  Jury, 
which  retnmed  a  verdict  in  favor  of  the 


Vor  otbw  sasM  ssa  aam  tepte  and  sKtlon  KUXBSB  in  Deo.  Dig.  *  Am.'Dlg.  K^-No.  Barlss  A  R«>r  laitmm 

Digitized  by  Google 


1163 


ISO  PAOIFIO  BBPORTBB 


lOU. 


plalnttlb  tar  Qie  balance  doe  ttaem,  upon 
wliicih  Jod^nent  was  &aly  entered,  to  rererse 
which  tills  proceeding  In  error  was  com- 
menced. 

It  Is  clear  that  the  only  tssoe  of  fact  Join- 
ed by  the  pleadings  Is  whether  the  agree- 
ment b^ween  the  parties  was  as  the  plain- 
tiffs allied  It  to  be.  or  whether  the  sale  of 
qullter  territory  constituted  the  entire  pur- 
chase pric&  The  jnry  r»olTed  that  qnes- 
Hon  in  favor  of  the  plaintiffs;  and«  as  there 
was  evidence  reasonably  tending  to  support 
th^  venllctp  in  our  examination  of  the  er^ 
ron  complained  of  we  must  proceed  upon 
the  theory  that,  upon  tlie  merits  of  tba  case, 
tbe  plaintiffs  were  entitled  to  recover.  Goon* 
ad  tor  plalntllh  In  error  assign  numerous 
erroM;  trat  the  following  embrace  aU  the 
grounds  fx  revneal  whldi  we  deem  it  nec- 
essary to  noUce  in  detail:  (1)  The  ammded 
petition  stated  an  «itlre  new  cause  of  action, 
and  it  was  therefore  error  to  allow  the 
amoidmait  (2)  Hie  original  cause  of  ac- 
tion is  not  enforceable^  because  tber^  was  no 
disaffirmance  of  the  contract  by  the  platn- 
tUta,  wllUn  •  reasonable  tim^  and  tlie  cause 
of  action  was  barred  by  the  statute  of  liml- 
tattona  when  the  action  was  commenced.  (3) 
Because  Maggie  T.  Rawdon  was  an  Incompe- 
tent witness  in  the  cause  for  any  purpose, 
for  the  reason  that  she  was  the  wife  of  Ote 
coplalntlff,  J.  Rawdon. 

[1]  We  do  not  believe  that  any  of  these 
groutids  are  well  taken.  In  thefr  amend- 
ed petition,  the  plaintiffs  stated  th^r  cause 
or  cRxiseB  of  action  In  two  paragraphs,  in- 
stead of  one,  as  originally,  and  set  out  In 
nlore  detail  the  facts  which  constituted  the 
sanje.  There  seems  to  be  no  material  va- 
riance between  the  agreements  originally  de- 
cTared  on  and  the  ones  s^t  up  In  the  amend- 
ed petition,  and  the  prayer  for  relief  Is  sub- 
stantially the  same  In  I>oth  pleadings.  It 
Is  not  practicable  to  lay  down  a  rigid  rule 
In  reference  to  the  amendment  of  pleadings 
which  shall  govern  in  all  cases.  Their  al- 
lowance must,  at  every  stage  of  the  cause, 
rest  In  the  sound  discretion  of  the  court, 
and  that  discretion  must  depend  largely  on 
tlie  q>eclal  drcumstances  of  each  case.  The 
ends  of  justice  should  never  be  sacrificed  to 
mere  form  or  a  too  rigid  adherence  to  techni- 
cal rules  of  practice.  Loobal>augh  v.  Bow- 
ibaker,  21  Okl.  489,  96  Pac.  651;  Alcorn  v. 
Dennis,  25  OH.  185,  105  Pac.  1012;  Kutdiler 
et  aL  V.  Weaver,  23  OkL  420.  100  Pac.  915, 
'18  Ann.  Oas.  462;  BatUff  v.  Sommers,  65  W. 
Ya.  30,  46  8.  E.  712,  1  Ann.  Gas.  070.  The 
amendment  complained  of  does  not  substan- 
tially change  the  original  claims  of  the  plain- 
tiffs, and'  that  seems  to  be  the  only  limita- 
tion upon  the  court  below  In  the  matter  ot 
allowing  amendments. 

On  the  question  of  the  statute  of  limita- 
tions, the  court  below  Instructed  the  jury 
as  follows:  "The  court  Instrutrts  the  Jury 
that      defendants  In  this  case  have  wholly 


filled  to  sust^n,  bj  proper  Avidenoe^  fbelr 
plea  of  the  statute  c£  UmitationB  set  np 
their  answo*.  and  you  are  instructed  not  to 
consider  the  same."  This  InBtmctton  seam 
to  be  correct  We  have  examined  the  record 
with  considerable  care,  and  &U  to  find  any- 
thing to  sustain  counsel's  oontmtloa  on  thSi 
point 

[2]  Some  pcdnt  is  sought  to  be  made  by 
counsel  in  their  brief  to  the  effect  that  the 
court  erred  In  Instmctlng  the  Jury  that  two 
years  was  a  reasonable  time  in  whSdi  the 
d^endante  might  have  p»fonned  the  alleged 
contract  It  ia  not, dear  how  sn^  instroe- 
tlon  could  injure  the  deftedantai  Tt  Oter 
had  allied  In  their  answw  tb^  tbey  bad, 
in  good  faith,  attempted  to  carry  oot  fheb 
contract  to  tuSl  the  quilter  turitory  In  Pnn- 
sylvonia,  and  could  realize  the  purdiase 
priee^  but  that  they  had  been  unavoldaUy 
prevoited  from  so  doing  by  want  of  snffldent 
time^  It  la  poastble  that  Hm  qnestloB  of  the 
reasonaUeness  of  0ie  time  of  performance 
sbould  have  been  submitted  to  Jury.  But 
their  sole  defense  to  the  merits  of  the  case 
ma  that  the  sale  of  tba  quitter  teoitoqr 
constltnted  the  entire  eonaidmtlon  tor  tta 
land,  and  that  th^  bad  no  further  doty  to 
perform  toward  the  plaintUfa  In  that  regard. 
They  tried  their  case  upon  that  theory  and 
lost  and  not  njfoa  the  tbeory  that  th^  had 
not  had  a  reasonable  opportunity  to 
with  the  terms  of  the  contract  entered  Into. 

t3]  One  of  the  asslgnmenta  of  error  la  pred- 
icated upon  the  theory  that  Oke  jtolntllb 
cannot  recover,  for  the  reason  that  they  did 
no  reconvey  the  qullter  •  territory  to  d^end- 
antB  before  commencing  the  action.  There 
was  evidence  reasonably  tending  to  show 
that  the  plaintiffs  returned  all  the  papers 
they  received  from  the  defendante  in  rdaCion 
to  the  sale  of  the  patent  right  uad  that  the? 
are  not  claiming  any  title  to  the  qiillter  tet- 
ritory.  Bnt  however  that  may  be;  It  does 
not  seem  to  us  that  the  question  et  rescis- 
sion arises  und«  the  theory  upon  whbdi  the 
case  was  tried.  The  plaintiffs  allied,  and 
the  vMdlct  of  the  Jury  established  the  verity 
of  the  allegatlcm,  that  the  defmdante  guar- 
anteed that  the  platnttfflB  would  realize  the 
purchase  price  of  tbe  land  out  of  the  quUter 
territory  sold  to  them;  that  in  order  to  do 
this,  the  defendante  agreed  to  go  with  said 
platntltb  and  assist  them  In  stiUng  said  ter- 
ritory; and  that  they  failed  to  do  so.  Ttieir 
defense  necessarily  admlte  that  th^  not 
only  foiled  to  carry  out  that  part  of  the 
contract  but  that  they  alao  refused  to  do 
so,  upon  the  ground  that  it  was  not  required 
of  them  by  the  terms  thereof.  Under  either 
tbeory,  the  sale  of  the  qullter  territory  was 
absolute,  and  there  is  no  apparoit  reason 
why  it  should  not  r^nalu  intact  after  the 
consideration  tot  fbe  land  was  paid.  The 
only  effect  of  paym^t  would  be  to  permit 
the  defendants  to  leave  the  plaintiffs  upon 
their  own  resources  for  any  farther  profits 
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whidi  might  accrue  to  them  from  the  sale  of 
quilter  territory.  It  Is  also  disclosed  by  the 
erldenre  that,  eveo  with  the  expert  advice  and 
aaslstaace  of  the  defendants,  the  qallter  ter- 
ritory was  not  a  ver7  valuable  asset  to  the 
platntlffa,  and,  as  the  yeara  went  by,  it  be- 
came leas  80,  until  finally  the  venture  was 
entirely  abandoned  by  all  the  parties  on  ac- 
count of  defects  In  the  patented  article, 
which  made-  its  sale  Impracticable.  So  com- 
pletely had  the  enterprise  dwindled  as  a 
money-making  proposition  at  the  commence- 
ment of  this  action,  It  could  safely  be  said 
there  is  nothing  left  to  restore. 

[I]  Section  G842,  Comp.  lAWS  1909,  pro- 
vides that:  "The  following  persons  shall  be 
incompetent  to  testify:  •  •  •  Husband 
and  wife,  for  or  against  each  other,  except 
concerning  (i^ansactlons  In  which  one  acted 
as  the  agent  of  the  other,  or  when  th^  are 
Joint  parties  and  have  a  Joint  Interest  In  the 
action."  . 

[I]  Id  the  case  at  bar,  Mrs.  Rawdon  signed 
*  the  deeds  which  conveyed  the  land  to  the  de- 
fendants, and  joined  with  her  husband,  as  a 
party  plaintlfC,  to  recover  the  purchase  price; 
and  the  defendants  prayed  for  a  Joint  Judg- 
ment against  husband  and  wife  in  their 
cross-petition  for  breach  of  warranty.  Upon 
the  face  of  the  record  husband  and  wife  are 
Joint  parties,  and  as  she  signed  the  deeds  it 
must  be  presumed  that  she  was  Jointly  inter- 
ested with  him  in  the  land  and  she  is  cer- 
tainly Jointly  interested  with  her  husband  In 
defending  against  the  cross-petition  of  the 
defendants. 

[4]  "It  is  a  presumption  of  law  that  one 
conveying  by  a  general  warranty  deed  boUto 
the  original  grant"   IS  Cyc.  728. 

There  is  no  evidence  In  the  record  other 
than  the  deed  itself  to  show  in  whom  the 
title  to  the  land  was  vested,  and  of  course 
under  such  circumstances,  the  ptesumptlon 
would  be  that  the  Rawdons  owned  the  land 
Jointly.  We  think  Mrs.  Bawdon  was  clearly 
within  the  statutory  exception,  and  there- 
fore competent  to  testify  In  the  cause. 

We  hav«  examined  the  record  with  consid- 
erable care,  and  are  satisfied  tbat  the  parties 
had  a  fftir  trial  before  the  Jury  in  the  court 
below,  and  that  there  was  no  error  commit- 
ted which  would  warrant  thla  court  in  re- 
versing the  Judgment  roidered  on  the  verdict. 

It  la  therefore  affirmed. 

TURNBB,  a  J.,  and  HATBS.  WIUJAMB. 
and  DUNN,  3J^  concur. 

(9  Okl.  Cr.  719) 

JOHNSON  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  5. 1913^ 

Appeal  from  Garfield  County  Court;  Wli^ 
field  Soott,  Jndgft, 

Ben  Johnson  was  convicted  of  violation 
ot  the  prohibition  laW|  and  appeals.  Dls- 
-mlaaed. 


D.  W.  Buckner,  of  Enid,  for  plaintifT  In  er- 
ror. Chas.  West,  Atty.  Gen.,  and  E.  G.  SpU- 
man.  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Flalntur  In  error  wai  con- 
victed In  the  county  court  of  Chirfleld  coobty 
on  a  diaifle  oi  aHOSag  Intoxicating  Uqnor. 
and  was  sentenced  to  be  ctmflned  In  the  coun- 
ty Jail  for  SO  daya  and  to  pay  a  fine  of  $60. 

Tb»  judgment  and  sentence  waa  entered  qd 
May  2, 1912.  When  Judgment  was  rendered, 
the  defendant  was  given  60  daya  to  perfect 
his  appeal  to  this  court  On  June  29th  an 
ord«  was  made  extending  the  time  10  days, 
whidi  time  expired  July  12th.  On  July  10th, 
after  the  expiration  of  the  time  granted  by 
the  eonrt,  a  further  ^tension  of  time  was 
entered  for  a  period  ot  10  days.  The  sec- 
ond order  extending  the  time  was  made  after 
th6  trial  court  had  loat  Jurisdiction  of  the 
case,  and  the  order  made  giving  such  extoi* 
aion  was  void.  July  80^  1912;  a  petition  In 
error,  with  case-made,  waa  filed  In  this  court 

Under  the  statute  (section  6948),  "in  mis- 
demeanor cases  the  appeal  must  be  taken 
within  sixty  daya  after  the  Judgment  Is  ren- 
dered; providing,  however,  that  the  trial 
court  or  Judge  may  for  good  cauee  shown  ex- 
tend the  time  within  which  said  appeal  may 
be  taken,  not  exceeding  aixtr  days."  An 
extension  of  time  within  which  to  perfect  an 
appeal  under  the  statute  should  be  secured 
by  written  application  presented  to  the  court 
or  Judge,  and  if  the  order  so  extending  the 
time  is  not  made  within  the  time  allowed 
by  the  statute,  or  within  tlie  extended  time, 
the  court  or  trial  Judge  Is  without  authority, 
and  such  order  is  void. 

The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal  for  the  reasons  stated, 
which  motion  la  sustained,  and  the  appeal  is 
hereby  dismissed,  and  the  cause  remanded 
to  the  county  court  of  Garfield  county,  with 
direction  to  enforce  ito  judgment  and  sen- 
tence therein.  , 


<yr  Okl.  106) 

OKLAHOMA  CITY  et  aL  T.  HUBATKA. 
(Supreme  Court  of  Oklahoma.  Feb.  18, 1813.) 

Commlsaioners'  Opinion,  DiTlaiMi  No.  2. 
Error  from  Superior  Oourt,  Oklahoma  Coun- 
ty ;  Russell  G.  Lowe,  Special  Judge. 

Action  by  John  Huhatka  against  the  titj 
of  Oklahoma  Oltr  and  others.  Judgmrat  for 
plalntlfr,  and  defendants  bring  error.  Dls- 
mlssed. 

Flynn,  Ames  &  Chamber^  of  Oklahioma 
City,  for  plalntUfa  In  error. 

HARRISON,  The  petltlfHi  In  error  and 
case-made  in  this  cause  was  filed  In  this 
court  April  18,  1911,  and  assigned  fox  sub- 
mission December  6, 1912,  No  briefs  having 
been  filed  by  ^ther  party,  the  appeal  la 
deemed  to  have  been  abandoned,  and  the 
cause  is  diamlwaed. 

PER  CURIAM.  Adcvted  In  whole. 
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POTTEK  T.  CHECOTB. 
(Snpreme  Court  of  Oklahoma.  April  15, 

ivm 

Error  tarn  District  Court,  Okmulgee 
County;  Wade  S.  Stanfield,  Judge. 

Action  by  Louisiana  Cbecote  against  A.  G. 
Pottw.  Judgment  tor  plaintiff,  and  defend- 
ant taingn  error.  On  motion  to  affirm  Judg- 
ment. Denied. 

R.  M.  Dick,  of  Tulsa,  and  Mark  U  Bo- 
zarth,  of  Okmulgee,  for  plaintiff  In  error. 
Almond  D.  Cochran,  of  Okmulgee,  for  defend- 
ant In  error. 

FEB  CUHIAU.  On  June  6.  191%  Oie  dis- 
trict court  of  Okmulgee  county  rendered  and 
entered  a  judgment  In  tevor  of  Louisiana 
Checote  against  A.  a  Potter. for  94,98&75, 
who  Uiereafter,  it  la  alleged,  snperaeded  the 
same  for  six  months  by  filing  bond  in  that 
court  In  the  sum  of  $10,000,  but  has  failed 
to  commence  proceedings  in  error  in  this 
court 

On  January  7,  1913,  oune  Louisiana  Che- 
cote and  made  known  to  the  court  as  stated, 
and  that  she  had  filed  in  this  court  a  tran- 
saipt  of  the  pleadings,  erldence,  and  judg- 
ment, and  moved  the  court  to  aflbrm  said 
Jndgmoit  But  we  are  unable  to  do  so,  for 
the  reason  tliat  no  statute  is  in  force  in  this 
jurisdiction  proTiding  tor  the  affirmance  by 
this  court  of  a  judgment  where  the  losing 
party  in  the  trial  court  flies  a  supersedeas 
bond  there  and  falls  to  prosecute  a  proceed- 
ing in  error  in  this  court  3  Cyc.  says:  "In 
most  jurisdictions  prorlsion  Is  made,  by  stat> 
ute  or  role  of  court,  for  Uie  affirmance  of 
the  judgment  ai^ealed  from,  on  a  proper  ap- 
plication by  appellee,  where  appelant  falls 
to  prosecute  his  appeal  as  required  by  law." 
Not  ao  here. 

Motion  OTerruled. 

(9  Okl.  Cr.  7U) 

BAUGH  et  aL  v.  STAXa 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  12. 1013.) 

Appeal  from  Seminole  County  Court;  T.  S. 
Cobb,  Judge. 

Charley  Baugh  and  S.  Mboro  wero  convict- 
ed of  violating  the  prohibitory  liquor  law, 
and  they  appeal.  Affirmed. 

A.  S.  Norrell,  of  Wewoka,  for  appellants. 
C.  J.  Davenport,  Asst  Atty.  Gen.,  for  the 
State. 

PER  OURIABL  Appellants  were  found 
guilty  of  violating  the  prohibitory  liquor  law, 
and  their  punishment  was  assessed  at  a  fine 
of  $76  each  and  30  days  each  confinement -In 
the  county  jail.  We  find  no  material  error 
in  the  record.  The  judgment  of  the  lower 
court  Is  In  all  things  affirmed. 

It  being  made  to  appear  to  the  court  that 


REPOBTEB  (OU. 

the  presMit  county  judge  of  Seminole  county 
Is  disqualified  from  acting  In  this  matter, 
the  clerk  of  the  county  court  of  Soninole 
county  is  hereby  directed,  up(m  receipt  ot 
the  mandate  of  this  court,  to  forthwith  issue 
warrants  for  the  enforcement  of  the  judg- 
ments against  both  of  the  appellants. 

{»  Okl.  Cr.  138) 
TEGELER  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Apdt 
6,  1913.) 

(BvU«hm  by  the  Court.) 

1.  Gbard  Jubt  (f  I  2,  8^  17*)  —  Coxa  or 
Couan  (I  0*)— GuMZNAx.  i>w--IxPAinL- 

ING  QBAHO  JUVT  —  POWKBS  QT  DBPUTT 
ClEBK  —  CnALUNGES   TO    PAKXL  —  DlSCBB- 

TioN  or  ConsT. 

(a)  The  act  of  the  Legislature  of  the  tem- 
tory  of  Oklahoma  directiDR  the  manner  in  which 
grand  jaries  should  be  impaneled  was  exprMsly 

repealed  by  Act  Coog.  Feb.  0.  1906,  c  155,  34 
Stat  11. 

(b)  A  deputy  clerk  may  perform  the  purely 
miusterial  duties  which  are  performed  hj 
the  clerk  of  the  district  court  in  the  matter 
of  recording  the  list  of  jurors  upon  the  journal 
of  the  court  and  certl^ing  to  &e  conectnea 
thereof. 

(c)  It  was  not  error  for  the  trial  court  to 
overrule  a  challenge  to  the  panel  of  the  grand 
jury  because  the  grand  jury  was  selected  after 
tbe  commencement  of  the  term  of  the  court  at 
whidi  the  indictment  complained  of  was  re- 
turned, instead  of  before  the  commencement  of 
such  term. 

(d)  A  substantial  compliance  with  the  law  in 
the  matter  of  selecting,  summoningf  and  im- 
paneling grand  jurors  Is  all  that  toe  law  re- 
quires. 

(e)  It  is  discretionary  with  the  court  to  per- 
mit tbe  withdrawal  of  a  plea  of  not  guilty  for 
the  purpose  of  allowing  a  defendant  to  file  a 
motion  to  set  aside  an  Indictment,  and  such 
action  will  not  be  reviewed  upon  appeal,  unless 
an  abuse  of  this  discretion  is  shown. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  H  1.  10-20.  42-47,  52;  Dec.  Dig. 
H  2.  8,  17;'  Cierks  of  Courts,  Cent  Dig.  U 
12-20 ;  Dec  Dig.  i  6.*] 

2.  CanizNAL  Law  ({|  134. 1160*)— Chajcob  or 
Vairun— PnocBmiiNae. 

(a)  Where  a  defendsnt  has  filed  a  motion  for 
a  change  of  venue  supported  by  affidavits  as 
provided  by  law,  the  state  may  file  counter 
affidavits  putting  in  issue  the  grounda  upon 
which  such  change  of  venue  is  soocbt. 

(b)  Where  a  motion  for  a  change  of  venue  U 
filed  and  affidavits  in  oppodtion  to  such  change 
of  venue  are  presented  by  the  state,  the  court 
may  have  the  parties  makinK  such  affidavits  on 
both  sides  or  such  other  persons  as  the  court 
may  think  proper  sworn  as  witnesses  and  ex- 
amined in  open  court  r^arding  tbe  controversy. 

(c)  The  presumption  of  law  is  that  a  defend- 
ant can  get  a  fair  and  impartial  trial  in  the 
county  in  which  the  offense  was  committed,  and, 
if  this  Is  not  troe,  the  burden  is  upon  the  de- 
frndant  who  seeks  a  change  of  venne  to  estab~ 
lish  his  right  thereto. 

(d)  The  granting  of  a  change  of  venne  is  dis- 
cretionary with  the  trial  court,  and  will  not  be 
reviewed  upon  appeal,  unless  it  is  made  clearly 
to  appear  that  there  has  been  an  abuse  of  this 
discretion. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
liw,  Cent  Dig,  «  243,  251,  252,  3044;  Dee. 
Dig.  i§  134,  im*] 
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8.  JuBT  M  88,  84,  97.  9»,  103*)— Criuinal 
Law  ($  n62*2— -RioHT  to  Justicb— Qcaliji- 

OATIONS  or  JlTBOBS— "PBBTODIOB"— ''IKPAB- 
TIAL"— HABMUW  BUtOB. 

(a)  It  la  the  coiutitutional  right  of  eveiT 
dtiaea  of  Oklahoma,  it  charsed  with  a  criminal 
offense,  to  have  a  pablfc  trial  by  an  impartial 
Jury  of  the  county  in  which  the  offenae  waa  com- 
mitted, and  that  upon  anch  trial  jnitice  ahaU 
be  administered  to  him  without  sale,  denial,  de- 
Uj,  or  prejudice. 

(b)  The  acts  of  the  Legislature  with  reference 
to  the  conduct  of  criminal  cases  and  the  quaJ- 
lAcatiou  of  Jorora  must  be  construed  in  con- 
nection with  and  in  subordination  to  the  provi- 
idons  of  our  Constitution.  The  words  "preja- 
diee"  and  "impartial,"  as  used  in  our  Ooostitu- 
tioD,  have  no  narrow,  technical  meaning  in  a 
legal  sense,  and  mult  be  construed  as  used  In 
the  everyday  affairs  of  life,  and  as  understood 
by  persons  ot  ordinary  intelligence. 

(c)  "Prejudice"  means  prejudged ;  wiUioot  due 
examination;  an  opinion  formed  beforehand. 

(d)  "Impartial"  means  not  favoring  one  more 
than  another;  treating  all  alike;  unbiased; 
eqnitable,  fair  and  just. 

(e)  I^ht  impressions,  which  may  fairly  be 
presumed  to  yield  to  the  testimony  that  may  be 
offered,  which  may  leave  the  mind  to  a  fair  con- 
Kideration  of  the  testimony,  constitute  no  suffi- 
cient  objection  to  a  juror,  out  those  strong  and 
deep  impressions  which  dose  the  mind  against 
[he  testimony  that  may  be  offered  in  opposition 
to  them,  and  which  will  combat  that  testimony 
and  resist  its  force,  will  disqualify  a  juror. 

(f)  Where  a  juror  testifies  on  his  voir  dire 
that  he  has  a  fixed  opinion  as  to  the  guilt  of  a 
defendant,  which  it  will  take  strong  evidence  to 
remove,  and  that  he  was  then  ap<m  one  side  of 
the  case,  such  juror  is  clearly  disqualified ;  and 
the  mere  fact  that  the  juror  may  be  of  the  opin- 
ion that  he  can  try  the  case  fairly  and  impair 
tially  by  the  testimony  heard  in  court  and  the 
instructlonB  of  the  judge  does  not  qualify  sudi 
jurar. 

(g)  The  doctrine  of  harmless  error  haa  no  ap- 
plication to  a  case  in  which  the  defendant  has 
Eteen  deprived  of  a  substantial  right 

[Ed.  Note.— For  otber  casea,  see  Jury,  Oent 


80§6;  bee'  Dig.'f  U02.« 

For  other  definitions,  see  .Words  and  Phrases, 
Tol.  4,  pp.  8418,  8419;  toL  6,  pp.  6501,  5602; 
roL  8,  p.  7760.] 

Ai^)eal  from  District  Court,  Oklahoma 
County;  6.  A.  Brown,  Judge  pro  tern. 

Rudolph  Tegeler  was  convicted  of  nmidec 
and  bis  punishment  assessed  at  conflnement 
in  tbe  penitentiary  for  life,  and  lie  appeals. 
JBeversed  and  remanded  for  new  trial. 

Taylor,  Prulett  &  Sntgga,  A.  O.  Oruce.  A. 
N.  Munden,  and  £}.  O.  McAdams,  all  of  Okla- 
boma  City,  for  a^iwllanL  Smitb  G.  Mataon. 
Asst  Atty.  Qen.,  and  Sam  H.  Harrla,  for 

the  State. 

FUK<MAN,  J.  [1]  First  When  this  case 
waa  reached  for  trial,  appellant  requested  the 
court  to  permit  him  to  withdraw  bla  plea  of 
not  guilty,  and  file  a  motion  to  quash  and 
set  aside  t3ie  indictment  This  motion  was 
by  the  court  overruled,  and  the  motion  to 
quash  the  indictment  which  had  been  filed 
was  stricken  from  the  records,  to  all  of 
vrUch  appellant  duly  excepted. 

The  motl(m  to  quash,  and  set  aside  the 


indictment  contains  44  separate  paragraphs, 
alleging  tlut  the  grand  jury  which  found 
the  indictment  In  this  case  waa  not  organ- 
ized  as  directed  by  law.  There  are  a  num- 
ber of  good  and  sufflciont  reasons  why  the 
trial  court  did  not  err  in  striking  out  and 
refusing  to  consider  this  motion.  It  is  only 
necessary  to  state  one  of  these  reasona; 
vis.:  The  territorial  law  upon  which  coun- 
sel rely  had  been  repealed  nearly  two  years 
before  this  indictmoiit  was  presented.  The 
Indictment  in  this  cause  was  presented  by 
the  grand  Jury  of  the  district  court  of  Ok- 
lahoma county  at  the  first  term  of  said 
court  after  the  Incoming  of  statehood  In 
1907.  Tbe  act  of  tbe  Legislature  of  tbe 
territory  of  Oklahoma  directing  tbe  man- 
ner in  which  grand  Juries  should  be  im- 
paneled was  expressly  repealed  by  the  act 
of  February  0,  1900,  of  the  Congress  of  tbe 
United  States.  See  Federal  Statutes  An- 
notated, Supplement  1009,  p.  327;  Act  Feb. 
9, 1906,  c.  165,  34  Stat  U.  So  it  appears  that 
tbe  statute  upon  which  counsel  rely  bad  been 
repealed  nearly  five  years  before  the  motion 
was  filed,  and  nearly  two  years  before  the 
indictment  was  presented.  If  counsel  bad 
Investigated  this  question  thoroughly,  tbey 
would  have  saved  tbemsdves  much  inventive 
labor  in  thinking  up  reasons  why  the  law 
had  not  been  literally  complied  with,  for 
this  court  has  twice  passed  upon  this  ques- 
tl<m  and  construed  the  act  of  Congress  of 
February  9,  19Q6.  In  the  case  of  Beed  t. 
Territory  of  Okl.,  1  OkL  Or.  481,  98  Pac 
688,  129  Am.  St  861,  this  court  held 

that  a  deputy  derk  may  perform  tbe  mere- 
ly ministerial  duties  directed  by  this  act  of 
Congress  to  be  performed  by  the  clerk  of 
the  district  court  in  tbe  matter  of  recording 
tbe  list  of  tbe  Jurors  upon  the  Journals  of  the 
court,  and  certifying  to  the  correctness 
tliereof. 

In  the  case  of  Price  t.  Territory,  1  Old. 
Cr.  608,  99  Pac.  157,  this  court  In  constru- 
ing this  act  of  Congress  held  that  it  was  not 
error  for  the  trial  court  to  overrule  a  chal- 
lenge to  tbe  entire  panel  of  the  grand  Jury 
because  the  grand  Jury  was  selected  after 
the  commencement  of  the  term  of  the  dis- 
trict court  at  which  the  indictment  com- 
plained of  was  returned.  Instead  of  before 
the  commencement  of  »uct  term,  as  provid- 
ed by  this  act  of  Congress,  and  that  the  pro- 
visions of  the  act  as  to  the  time  of  the  selec- 
tion of  tbe  grand  Jury  were  directory  only. 
These  opinions  have  never  been  questioned, 
and  will  be  found  quoted  in  the  Snwlement 
of  1909  of  the  Federal  Statutes  Annotated, 
on  page  328.  AU  of  the  decisions  dted  by 
counsel  for  appellant  were  in  cases  where 
tbe  indictments  In  question  were  presented  by 
grand  Juries  before  tbe  repeal  of  the  territo- 
rial  law.  They  therefore  have  no  reference 
to  the  law  existing  at  tbe  incoming  of  state- 
hood. This  court  is  committed  to  tbe  doc- 
trine that  where  there  haa  been  a  substantial 


•ror  Qtbsressw  aersams  topie  and  swtlon  NVMBBR  tm  D«c.  Dig.  *  Am.  Dig.  Key-No.  Bsrlss  *-R«p'r  Indsz* 


Digitized  by 


Google 


iiee  PACIFIC 

compliance  with  the  law  with  rellerence  to 
the  selection  of  a  grand  jnry,  and  where  no 
Injury  la  shown  to  a  def^dant,  a  motion  to 
quash  the  Indictment  upon  the  grounds  relied 
upon  in  this  case  shoold  be  denied.  It  is 
nowhere  contended  in  the  brief  of  counsel 
for  ai^Ilant  that  there  was  a  failure  to  com- 
ply substantially  with  the  requirements  of 
the  act  of  Oohgress  of  1896  which  was  In 
force  when  this  Indictment  was  preseoted  In 
the  matter  of  Inqmnellng  the  grand  Jury. 
The  trial  court,  therefore,  did  not  err  In 
striking  from  the  record  tha  motion  to  set 
aside  the  indictment 

In  addition  to  this,  the  court  had  the 
right  to  refuse  permission  to  withdraw  the 
Idea  of  not  guilty.  The  statutes  on  tlils 
subject  are  specific  and  reasonable.  The  fail- 
ure of  a  defendant  to  file  a  motion  to  set 
aside  an  indictment  at  the  proper  time  can- 
not reasonably  be  said  to  give  him  the  right 
to  file  snch  a  motion  at  any  time  upon  the 
ground  that  the  fhcts  stated  In  snch  motion 
were  not  previously  known  to  one  of  his 
attom^a  when  appellant  had  bad  for  years 
a  number  of  other  attorneys  employed  in 
his  defmse.  Bvm  if  the  motion  now  under 
consideration  had  been  good  upon  Its  fiice, 
it  was  discretionary  with  the  court  to  per- 
mit the  withdrawal  of  the  plea  and  a  con- 
sideration of  the  moti<m.  This  is  not  an 
opok  question  In  (^lahoma.  See  Hunter  t. 
State,  8  OkL  Clr.  533.  107  Pac.  444 ;  Weath- 
erholt  State,  131  Pac.  18^  decided  at  the 
present  term.  The  views  expressed  in  these 
cases  are  without  exception  sustained  by 
the  authorities. 

In  the  case  of  State  T.  I^mon,  10  N.  O. 
175,  the  Supreme  Court  of  that  state  said: 
"It  is  complained  of  that  the  prisoner  moved 
the  court  for  leave  to  withdraw  his  plea  of 
not  guilty,  and  to  plead  hi  abatement,  or 
to  add  a  plea  in  abatement,  to  the  plea  of 
not  guilty,  which  the  court  refbsed.  This, 
however,  was  a  subject  altogether  with  the 
discretion  of  the  court,  and  could  not  be 
claimed  as  a  matter  of  right,  for,  wbea  the 
prisoner  had  once  pleaded,  he  was  bound 
to  abide  by  the  defense  be  had  chosen.  An 
act  done  In  the  exercise  of  a  legal  discretion 
la  not  the  subject  of  appeal  to  this  court" 
In  the  case  of  Bidiards  v.  State,  82  Wis.  172, 
51  N.  W.  662,  the  Supreme  Court  of  Wiscon- 
sin said:  "Aasnmlng  (bat  not  deciding)  that 
there  was  a  failure  or  omission  of  m  1^1 
ezamlnatlont  the  accused  waived  the  same  by 
pleading  to  the  merits  before  be  offered  or 
attempted  to  Intezpose  the  plea  In  abatement 
His  apj^lcatkm,  after  such  waiver,  for  leave 
to  wltfadxaw  Us  i^ea  In  bar,  and  to  Inter* 
pose  sndi  idea  in  abatemmt,  was  therefore 
addressed  to  the  sound  discretion  of  the 
drcuit  court,  and  the  refusal  of  the  court 
to  grant  such  leave  cannot  properly  be  held 
ffrmeous,  unless  there  vras  a  clear  abnse 
of  discretion  Involved  in  the  ruling.  Oon- 
sldering  that  the  application  was  delayed  un- 
til the  caose  was  called  for  trial  and  the 
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prosecutloa  had  been  put  to  the  opense  of 
pr^rlng  for  trial,  and  conaldering  also  tha^ 
bad  the  ai^lication  bem  granted,  and  bad 
Judgment  gone  for  the  accused  on  the  dllatMy 
plea,  it  would  not  have  barred—presnmably 
would  not  have  prevented — the  instltntlon  ^ 
another  prosecution  for  the  same  crime,  we 
are  unable  to  say  that  the  denial  of  the  ap- 
plication waa  an  abuse  of  dlacr^m.  On 
the  contrary,  tmder  the  drcnmstajioes  of  the 
case,  we  think  it  was  a  very  pmpa  vxi&nSm 
of  its  discretion  by  the  dicult  court"  In 
12  Gyc.  pi  300,  the  luw  tm  this  eobJecC  is 
stated  as  fbllowa:  "It  Is  wholly  in  the  di»- 
vCretlon  of  the  court  whetho-  a  i4ea  of  any 
sort  may  be  withdrawn,  permission  may 
always  be  granted,  but,  unless  an  abnse  cS 
discretion  Is  shown,  the  refusal  to  penntt 
the  withdrawal  of  a  plea  is  not  error."  See, 
also,  the  following  authorities:  State  t.  Col- 
Iyer,  17  Nev.  276.  30  Pac.  891 ;  Adams  v. 
State,  28  Fla.  611«  10  South.  106;  MlUa  v. 
State.  76  Md.  274,  26  Atl.  229;  Early  v. 
Commonwealth.  86  Va.  921.  U  S.  B.  796; 
People  T.  Allen,  43  N.  Y.  28. 

In  this  case  the  plea  interposed  was  purfr 
ly  dilatory.  If  it  had  been  sustained,  it 
would  not  have  barred  or  prevented  the  pres* 
entatlon  of  another  indictment  against  ap- 
pellant by  the  grand  Jury  of  Oklahoma  eoD» 
ty.  Under  all  of  the  drcumstances,  we  tUnk 
that,  even  if  the  motion  bad  been  good  vsfon. 
its  &ce,  the  ruling  of  the  trial  court  was  a 
proper  exercise  of  discretion. 

[2]  Second.  Appellant  filed  a  motion  fttr  a 
change  of  venue,  in  which  It  was  alleged 
that  the  minds  of  the  Inhabitants  of  Okla- 
homa county  were  so  prejudiced  against  ap- 
pellant that  he  could  not  receive  a  fiUr  and 
impartial  trial  in  said  county.  This  zaotlca 
was  duly  sworn  to  appellant  It  was 
supported  by^  the  aflSdavtts  of  Owe  oompursa- 
tors.  In  reply  to  this  motion,  the  state  filed 
the  aflldftTits  of  104  dtisens  ot  Oklahoma 
county,  la  tnxA  of  whidi  it  was  stated  ttat 
there  was  no  sudi  feeUngor  prejudice  against 
appelant  in  Oklahoma  coun^  as  would  pre- 
vent him  from  having  a  fUr  and  Impartial 
trial  before  a  Jury  of  aaid  county.  Sectl<n 
28.  wnuami^  Ooiut  of  Okl.,  provides  that 
the  TOiue  of  a  crindnal  ease  may  be  Chang- 
ed to  some  other  county  of  the  state  «n  the 
application  of  tlie  accused.  Sectfoi  6700^ 
Comp.  Laws  1909,  anu»ig  other  things,  pro- 
vides that  a  change  of  rorae  may  be  had 
on  the  application  of  the  deftedant  by  peti- 
tion, seMing  forth  die  Cacts  vertfled  by  at- 
fldavit,  suppcnted  1^  ttie  affidavits  of  at 
least  three  credible  persons  who  reride  In 
said  county.  It  further  provides  that  flis 
county  attorney  may  introduce  counter  af- 
fidavits "to  show  that  the  persons  making 
affidavits  In  support  ot  the  appllcatl(m  for 
a  diange  of  venue  are  not  credible  pwsoniL 
and  that  a  change  is  not  necessary."  Un- 
der this  statute,  the  state  may  file  counts 
affidavits  stating  any  Uxt  or  facta  that  would 
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Hhow  that  a  change  of  Tenne  was  not  neces- 
sary. If  tbe  Gonrt  Is  of  ttie  opinion  upon 
an  inspection  of  the  affldarlts  filed  In  sup- 
port of  and  In  opposition  to  a  motion  for 
a  Chang©  of  ^enue  that  a  change  of  venue 
shonM  not  be  granted,  then  it  ahovM  be  so 
ordered;  but,  If  tbe  court  Is  not  aatlsfled 
on  this  question,  It  may  have  all  of  the 
parties  maUng  these  aflldftTita  on  both  aides 
and  such  other  persons  as  Uie  conrt  may  think 
proper  sworn  aa  wltnessea  and  examined 
In  open  oooit  ton^iliv  the  matter  In  contro- 
v«rsr<  The  pnsomptUm  of  law  Is  that  a  de- 
fndant  can  wet  a  Mr  and  Impartial  trial 
tn  the  county  in  whldi  Oie  offoise  was  com- 
mitted,- and,  If  this  is  not  tme,  ttie  burden 
fti  upon  the  defoidant  to  establish  his  right 
to  a  diange  of  vetrae.  The  granting  of  a 
chai^  ot  venue  is  by  tiie  Gonstitntlon  and 
statute  made  discretionary  with  the  trial 
court,  and  this  court  will  not  rererse  a  rul- 
ing of  the  trial  court  denying  an  applicaticn 
for  a  diange  of  Tenu^-  unteaa  it  Is  made 
dearly  to  appear  Uiat  there  has'  been  each 
an  abuse  of  this  discretion  as  to  amount 
practically  to  a  denial  of  JosUee.  By  abuse 
of  discretion  is  meant  a  clearly  wroneons 
conclusion  and  judgment ;  one  that  is  dear- 
ly against  Uie  logic  and  effect  of  tbe  facts 
l^Ksented  in  support  of  and  against  the  ap- 
plicatlm.  Whatever  the  detAsions  in  other 
states  may  be,  this  is  not  an  open  question 
in  Oklahoma.  Bee  Starr  t.  State,  5  Okl. 
Cr.  440,  115  Pac  8W;  Turner  State,  4 
Okl.  Cr.  164,  111  Pac.  988;  Black  t.  State. 
8  Okl.  Cr.*S47,  107  Pac.  624;  Johnson  r. 
State,  1  Okl.  Cr.  821,  87  Pac.  106».  18  Ann. 
Cas.  300. 

[3]  Third.  Appellant  complains  at  the  ac- 
tion of  tbe  trial  court  in  OTermling  his  chal- 
lenge to  a  number  of  the  jurors.  Section  14, 
Williams'  Const  of  Okl.,  is  as  follows:  '^e 
courts  of  justice  of  the  state  shall  be  open 
to  every  person,  and  speedy  and  certain  rem- 
edy afforded  for  every  wrong  and  for  every 
Injury  to  person,  property, '  or  reputation ; 
and  right  and  Justice  shall  be  administered 
without  sale,  denial,  delay,  or  prejudice." 
Section  28,  Wllhams*  Const  of  Okl.,  among 
other  things,  provides:  "In  all  criminal 
prosecutions  tbe  accused  shall  have  the  right 
to  a  speedy  and  public  trial  by  an  Impartial 
Jury  of  the  connty  In  \rtilch  Uie  crime  shall 
have  been  committed."  These  two  sections 
of  our  Constitution  constitute  the  paramount 
law  which  must  control  In  the  selection  of 
Juries  and  the  conduct  of  all  criminal  trials 
in  the  state  of  Oklahoma.  Any  act  of  the 
Legislature  with  reference  to  the  conduct 
of  criminal  cases,  and  the  qualifications  of 
Jurors  must  be  construed  in  connection  with 
and  In  subordination  to  these  two  provisions 
of  our  Constitution.  Justice  must  be  ad- 
ministered without  prejudice,  and  the  Ju- 
ries in  criminal  cases  must  be' impartial  In 
the  courts  of  Oklahoma,  Is  tiie  express  and 
imperative  mandate  of  our  Omstitutlon,  aofl 


by  this  mandate  we  are  bound,  it  matters 
not  what  our  Individual  views  may  be  or 
what  any  other  conrt  may  have  decided, 
nils  Is  tiie  end  of  the  matter,  and  shuts  out 
all  discussion  so  far  as  the  courts  of  Okla- 
homa are  concerned.  The  words  "prejudice" 
and  "impartlar*  have  no  narrow,  technical 
meaning  in  a  legal  sense,  but  are  words 
commonly  used  In  tbe  everyday  affairs  of 
life,  and  th^r  meaning  is  well  understood 
by  all  persons  of  ordinary  Intelligence.  Web- 
ster's New  International  Dictionary  defines 
''prejudice"  as  "an  opinion  or  judgment  form- 
ed beforehand,  or  without  due  examination ; 
a  prejudgment"  It  therefore  necessarily 
follows  from  this  that  Justice  is  not  ad- 
ministered without  prejudice  where  the  jury 
have  prejudged  the  matters  of  fact  sub- 
ndtted  to  them  tor  determination.  Web- 
ster's New  International  Dictkmary  defines 
*impartlal"  as  "not  favorliu  one  more  tliail 
another;  treating  all  aHke;  unUased,  eq- 
nitaUe,  fidr,  and  Just"  It  therefore  neces- 
sarily follows  that.  If  m  Juror  favors  one 
side  in  a  erlmlnal  case  more  ttun  the  oth^, 
such  Juror  is  not  "ImpartlaL** 

Tbiu  Interpretation  of  the  two  ^visions 
of  the  Oonatttotlon  above  quoted  is  not  only 
Id  liannony  witii  oommon  weame  and  Justte^ 
but  it  la  supported  by  the  great  weight  aC 
legal  autbori^.  We  will  only  dte  a  fa*  ot 
tbe  decided  cases.  "Prejudice"  is  preposses- 
sion; Judgment  formed  btforcband  without 
frTsmlnation.  Hndglns  v.  State,  2  Ga.  (2 

178,  176.  "Prejudice'*  means  prejudge 
moit,  judgmut  beforehand;  and  audi  is  its 
meaidng  when  aWUed  to  a  Juror.  State  t. 
Anderson,  14  Mont  5^  046,  87  Pac;  1. 
'■Pr^udioe^  means  a  i^eJudglng  of  a  case 
from  any  cause.  It  means  a  settled  and  fixed 
opinion,  dther  as  to  the  guilt  or  innooence 
of  an  accused,  do  matter  from  what  cause 
that  (vtadim  Is  derived  or  upon  what  It  is 
based,  whethCT  from  rumor,  hearsay,  newih 
paper  report,  or  evidence  upon  a  formw  trial, 
or  from  anything  Oae,  if  It  is  fixed  and  set- 
tied.  Hlnkle  V.  State,  04  Oa.  686,  697,  21  3. 
H.  606,  000.  The  Word  "prejudice,"  as  used 
In  Code  Cr.  Proe.  art  678,  providing  for  a 
change  of  venue  when  there  exists  so  great 
a  prejudice  Against  the  accused  as  to  pre- 
clude a  fair  trial,  refers  to  a  prejudice  which 
may  exist,  either  as  against  tiie  accused  him- 
self, or  by  reason  of  a  prejudgment  of  Ms  , 
cause.  Handle  v.  State,  84  Tex.  Cr.  B.  43, 
57,  28  S.  W.  963,  954.  'Trejudlce,"  as  used 
with  respect  to  veniremen,  means  the  same 
as  prejudgm^;  that  la,  one  who  has  pre- 
judged a  person's  guilt  of  the  accusation 
charged  against  him  has  a  prejudice  against 
such  person.  Randle  v.  State,  84  Tex.  Or. 
R.  43,  28  S.  W.  963,  citing  approvingly  In 
Faulkner  v.  State,  43  Tex.  Or.  R.  311,  66 
S^  W.  1003,  1096.  The  Word  "prejudice"  in 
a  statute  making  the  ivejndice  of  a  Juror 
a  ground  of  challenge  "seems  to  Im^y  near- 
ly the  same  thtaig  as  'Q^mon,'  a  iwejodgment 
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of  tbe  case,  and  not  necessarily  an  encaity 
or  111  win  against  either  party.  The  statute 
Intended  to  exclude  any  person  who  bad  made 
up  Ills  mind  or  formed  the  Judgment  In  ad- 
vance In  favor  of  either  side."  Common- 
wealth T.  Webster,  69  Mass.  (5  Cush.)  293, 
297,  52  Am.  Dec.  711.  "Prejudice"  means 
prejudgment,  Judgment  beforehand:  State 
V.  Anderson,  14  Mont.  641,  37  Pae,  1.  "Ac- 
cording to  the  definition  of  our  standard 
lexicographers,  a  man  who  is  impartial  is  one 
who  is  not  biased  In  favor  of  one  party  more 
than  another;  who  Is  indifferent,  unpreju- 
diced, disinterested ;  as  an  Impartial  Judge 
or  arbitrator.  Tbe  primary  Idea  contained 
iD  this  definition  is  freedom  from  personal 
blaB,  indiffer^ce  between  the  partlea  aa  pei^ 
sons;  not  i»%judlced  against  one  or  the 
other;  diainterested,  as  between  them."  Ea- 
son  T.  State,  65  Tenn.  (6  Baxt)  466,  469. 
"Impartial"  means  not  partial;  not  favoring 
one  party  more  than  anotlier;  unprejudiced; 
disinterested;  eaultaUe;  JnsL  Handle  v. 
States  84  Tex.  Gr.  B.  43,  28  8.  W.  99S.  dtlng 
WebBt  Diet;  Carry  v.  State.  5  Neb.  412,  413; 
Thompson  t.  Beacon  Valley  Rubber  Co.,  S6 
Oona.  403,  498,  16  AU.  654;  Cole  Curtis. 
19  Minn.  182,  194  (GU.  161).  "A  jnror,  to  be 
Impartial,  must,  to  use  the  language  of  Lord 
Coke,  be  Indifferent  as  he  stands  unsworn." 
Reynolds  t.  United  States,  98  U.  8.  146,  164, 
26  L.  Sd.  244  <quothig  Co.  Utt.  1661^.  "As 
used  In  Const.  |  9,  art  1«  securing  to  tho 
accused  In  all  criminal  prosecutions  a  public 
trial  by  an  Impartial  Jury,  the  word  Is  not 
used  exclusively  in  Its  iHimary  sense,  but  in 
Its  secondary  or  more  general  sense,  as  free- 
dom from  any  bias,  or  Indifference  or  dis- 
interestedness. An  impartial  Juror  is  one 
who  raters  the  box  Indifferent  in  feeling  and 
In  o^nion."  Eason  v.  State.  66  Tenn.  (6 
Baxt)  469.  "Hie  constitutloiial  guaran- 
ty that  in  all  criminal  prosecutions  Hie  ac- 
cused shall  have  the  r^ht  of  trial  by  an 
Impartial  Jnry  means  a  Jury  not  biased  In 
favor  of  one  party  more  than  another;  in- 
diCTerent;  unprejudiced;  disinterested.  This 
right  to  have  an  impartial  Jury  cannot  be 
abridged,  and  therefore  the  body  of  the  triers 
should  be  composed  pf  men  indifferent  be- 
tween the  parties,  and  otherwise  capable  of 
discharging  tbe  duty  of  Jurors.  Whether  in 
the  practical  administration  of  Justice  tbe 
right  is  infringed  is  necessarily  a  Judicial 
question,  and  whether,  In  a  parti(nilar  case, 
a  proposed  Juror  has  the  state  of  mind 
which  will  render  him  imi>artial,  is  a  ques- 
tion of  fact  which  it  Is  the  duty  of  the  court 
trying  the  case  to  decide."  Curry  v.  State, 
5  Neb.  412,  413.  "  'Impartial,'  as  applied  to  a 
Jury,  meauB  not  favoring  a  party  or  an  indi- 
vidual because  of  the  emotions  of  the  human 
mind,  heart,  or  affections.  It  means  that 
to  be  impartial,  the  party,  his  cause,  or  tbe 
issues  involved  in  his  cause,  should  not,  must 
not  he  prejudged."  Handle  v.  State,  34 
Tex.  Cr.  B.  43;  58,  28  S.  W.  953,  954.  With 
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this  explanation  and  construction  of  the  provi- 
sions of  our  Constitution  governing  this  mat- 
ter we  will  now  consider  our  statutory  provi- 
sions. Section  6814,  Comp.  Laws  1909,  is  as 
follows:  "In  a  challenge  for  implied  bias, 
one  or  more  of  the  causes  stated  in  the 
second  preceding  sections  must  be  allied. 
In  a  challenge  for  actual  bias  the  cause 
stated  in  the  second  subdivision  of  the  third 
preceding  section  must  be  all^^;  bt^  do 
person  shall  be  dlaqnallfled  as  a  Juror  by  rea- 
son of  having  formed  or  expressed  an  opInlMi 
upon  the  nutter  or  cause  to  be  submitted  to 
such  Jury,  founded  npon  rumor;  statenieote 
in  public  Journals,  or  common  notoriety; 
provided  It  appears  to  the  court  upon  his 
dedaretlon,  under  oath  or  otherwise,  that  he 
can  and  will,  notwithstanding  such  opinion, 
act  impartially  and  fairly  upon  the  matters 
to  be  submitted  to  him.  The  challenge  may 
be  oral,  but  must  be  catered  upon  the  min- 
utes of  tbe  court"  It  will  be  seen  from  an 
examination  of  this  section  of  our  statute 
that  any  Juror  who  has  formed  or  expressed 
an  opinion  from  any  source  whatever  upon 
the  matter  or  cause  to  be  submitted  to  him 
la  prima  fade  disqualified,  unless  it  appears 
to  the  court  that  such  Juror  cui  and  will, 
notwithstanding  sudi  opinion,  act  Importiallr 
and  fairly  upon  the  matter  to  be  submitted 
to  him. 

In  tbe  early  case  of  Johnson  v.  State,  1 
OkL  Gr.  343,  97  Pea  1068,  18  Ann.  Cos.  300; 
thla  provi^n  of  our  statute  was  construed 
in  connection  with  tbe  provision  of  our  Ccm- 
stttutlon  as  ft^lows:  "But  tbe  enumerated 
causes  of  challenge  in  the  statute  are  not  ex- 
clusive of  all  others  not  enumerated.  When 
tiie  Juror  bos  any  opinion  as  to  the  guilt  of 
the  defendant  It  matters  not  bow  this  opin- 
ion was  formed,  the  closing  paragraph  of  the 
statute  provides  that  it  must  appear  to  Uie 
court  that  the  Juror  can  and  will  act  fairly 
and  Impartially  In  the  case.  But  If  this  pro- 
vision was  not  In  Uie  statute  we  would  be 
forced  to  place,  this  construction  upon  Uie 
first  part  of  the  statute,  because  section  29 
of  our  Constitn^n  (Bunn's  Ed.)  is  in  this 
language :  'In  all  criminal  proeecutloi^  the 
accused  shall  have  the  ri^t  to  a  speedy  and 
public  trial  by  an  Impartial  Jury.'  Const 
art  2,  {  20.  Any  statute  which  would  even 
tend  to  deprive  a  defendant  of  a  trial  by  an 
impartial  Jury  would  be  unconstitutional  and 
void.  Although  a  Juror  may  know  absolutely 
nothing  about  the  facts  of  the  case,  and  may 
not  have  the  slightest  opinion  as  to  the  guilt 
of  the  defendant,  yet,  if  from  any  cause  or 
upon  any  ground  it  appears  to  the  trial  court 
that  the  Juror  is  biased  or  prejudiced  against 
tbe  defendant  it  cannot  be  said  that  he 
would  be  a  fair  and  impartial  Juror,  and  he 
should  be  excluded  from  the  Jury ;  otherwise 
the  Constitution  of  the  state  would  be  disre- 
garded and  trampled  upon.  The  trial  court 
should  resolve  all  doubts  upon  this  mstter  In 
favor  of  the  defendant    Upon  the  other 
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hand,  when  no  personal,  dass,  or  race  bias 
or  pi^Judice  appears  to  exist  In  tlie  mind  of 
the  Juror  against  the  defendant,  but  It  does 
appear  that  from  rumor,  or  reading  the  pub- 
lic press,  or  turn  notorlelr.  the  Juror  has  an 
oidnton  as  to  the  gnllt  <^  the  defendant,  but 
that  snch  opinion  will  not  combat  the  testl- 
mmy  or  resist  Its  force,  and  the  court  Is 
satisfied  that  the  Juror  can  and  vVl  lay  this 
oi^on  aside,  and  base  his  verdict  alone  up- 
on the  testimony  ot  the  witnesses  and  the 
Instmctlons  ot  tibe  court,  then  the  Juror  Is 
competent  To  our  minds  this  Is  the  duly 
rational  construction  which  can  be  placed  up- 
on our  statute.**  'Whenever  upon  the  exam- 
ination of  a  Juror  It  appears  that  he  has  an 
<9lnlon  as  to  the  guilt  or  Innocence  of  the 
accused,  or  idienever  the  fairness  and  Im- 
partiality ot  such  Juror  is  called  In  qnestloD, 
the  trial  court  must  be  clearly  satisfied  that 
such  Juror  Is  fair  and  impartial,  and  that 
such  gidnion  will  not  in  any  manner  Influ* 
ence  such  Juror  In  oonsldralng  the  testimony 
and  arriTlng  at  his  verdict,  and  it  is  the  duty 
of  the  trliU  court  to  resolve  all  doubts  on  tUs 
question  In  fbvor  of  the  accused ;  otherwise 
the  constltutloDal  provisions  hereinbefore 
quoted  would  become  idle  and  nugatory. 

In  the  case  of  Bcribnar  v.  State.  3  Okl.  Gr. 
«10.  108  Pac.  426,  35  L.  B.  A.  (N.  S.)  886, 
In  an  opinion  by  Judge  Owen,  this  court 
said:  "It  has  been  urged  in  this  case  that 
on  the  evidence  produced  the  Jury  could  not 
have  returned  other  than  a  verdict  of  guilty, 
and  therefore  the  defendant  was  not  preju- 
diced by  reason  of  the  fact  that  some  of  the 
Jurors  had  formed  on  opinion  as  to  his  gnllL 
As  to  whether  a  different  verdict  could  not 
liave  l>eeii  returned  on  the  evidence  we  are 
not  called  upon  to  decide.  We  might  con- 
cede that  such  is  true;  that  being  true,  we 
cannot  agree  that  the  defendant  was  not  de- 
prived of  the  rights  guaranteed  to  Mm  under 
our  Constitution.  The  fact  remains  that  this 
jury  fixed  his  punishment  at  death.  In  de- 
termining this  case,  although  the  evidence 
may  show  the  defendant  guilty  beyond  all 
peradventure  of  a  doubt,  and  sufficient  to 
support  a  verdict  with  the  death  penalty,  we 
must  nevertheless  set  a  precedent  under 
which  a  perfectly  innocent  man  may  be  tried 
and  have  preserved  to  him  his  constitational 
rights  of  the  presumption  of  Innocence  and 
a  trial  before  an  Impartial  jury.  If  a  Juror 
has  prejudged  the  guilt  of  the  defendant  be- 
fore hearing  the  awom  testimony,  then  It 
cannot  be  said  that  the  defendant  bad  a  trial 
before  an  Impartial  jury.  It  Is  a  pbysical 
impossibility  for  a  juror,  who  has  an  opin- 
ion based  on  what  he  has  understood  to  be 
the  facts  In  the  case,  to  weigh  the  evidence 
as  though  he  had  never  heard  of  the  case, 
and  had  not  already  made  up  his  mind.  He 
may  have  an  earnest  and  consclentloos  desire 
to  do  so  and  to  deal  out  exact  justice,  but 
he  will  unconsciously  attach  a  greater  weight 
t»  the  evidence  whidi  conforms  to  his  pre- 
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conceived  opinion  t^ian  he  would  otherwise 
do.  Be  is  not  In  that  frame  of  mind  which 
the  Constitution  contemplates^  and  which  Is 
necessaj^  to  oiable  him  to  t&iilj  and  impar- 
tially Ju^  as  to  the  weight  to  be  given  to 
the  evidence  of  each  witness  appearing  be- 
fore him.  The  detonnlnation  of  the  quallflr 
cations  of  a  Juror  Is  a  mattw  addressed  to 
the  dl8cretl<ai  of  the  trial  court,  and  the 
question  to  be  determined  here  is  whether 
the  trial  court  in  this  case  abused  this  dis- 
cretion, to  the  prejudice  of  the  drfendant 
After  a  careful  review  of  the  numerous  au- 
thwities  called  to  our  attention  by  the  coun- 
sel In  the  case,  and  those  which  we  have  been 
able  to  find  by  our  own  efforts,  we  are  coor 
vinoed  that  the  court  did  abuse  such  dlsa«- 
tlon  to  the  prejndloe  of  the  defendant.  The 
principle  that  ev^  reasonable  doubt  must 
be  resolved  in  favor  of  the  d^endant  applies 
In  this  in^^ni't*  as  well  as  to  the  evidence 
offered  before  the  Jury  on  the  final  trlaL 
The  evidence  ofltered  as  to  the  qualifications 
of  the  Jurors  entcro  Into  and  beomnes  a  ma- 
terial part  of  the  trlalt  as  much  so  as  the 
evidence  offered  by  the  witnesses  on  the  part 
of  the  state,  and  in  this  case  tibe  trial  court 
should  have  resolved  that  doubt  in  flivor  of 
the  defendant,  and  Bustained  his  chaUaoge 
for  cause  to  these  jurora" 

In  the  case  of  Turner  v.  State,  4  Okl.  Cv. 
164.  Ill  Pac.  988,  in  an  opinion  by  Judge 
Doyle,  this  court  reaffirmed  the  doctrine  an- 
nounced In  the  case  of  Johnson  v.  State,  su- 
pra, and  in  the  case  of  Scribner  v.  State, 
supra.  After  quoting  from  Johnson's  and 
Scrlbner's  cases.  Judge  X>oyle  said:  "Under 
the  statute,  an  oi^ion  formed  or  expressed 
as  to  the  guilt  or  innocence  of  the  defendant 
founded  upon  rumor  or  newspaper  reports 
does  not  disqualify  a  Juror,  provided  it  ap- 
pears to  the  court,  upon  the  declaration  of 
said  Juror,  he  can  and  will,  notwithstanding 
such  opinion,  act  impartially  and  fairly  upon 
the  law  and  evidence.  As  we  construe  the 
statute  the  competency  of  a  juror  is  a  ques- 
tion of  fact  to  be  determined  by  the  court 
in  the  exercise  of  a  sound  discretion  and  con- 
stitutes a  legislative  definition  of  the  con- 
stitutional provision;  however,  it  cannot  be 
regarded  as  changing  in  any  degree  the  es- 
sential qualifications  which  jurors  must  pos- 
sess. It  merely  furnishes  a  test  by  which 
those  qualtflcations  are  to  be  determined.  It 
makes  the  declaration  of  the  juror,  'that  he 
can  and  will,  notwithstanding  such  opinion, 
act  Impartially  and  fairly  upon  the  matters 
to  be  submitted  to  him,  competent,  as  bear- 
ing upon  the  question  of  his  impartiality, 
and  requires  the  court  td  consider  such  dec- 
laration, when  so  made.'  The  statute  does 
not  attempt  to  determine  what  stiall  be  the 
probative  force  of  the  declaration  of  the  ju- 
ror, or  how  far  it  shall  have  the  effect  of 
relieving  him  on  the  qualification  arising 
from  such  an  opinion.  The  declaration  when 
60  made  is  evidence  to  be  received  and  glv- 
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en  such  weight  as,  under  all  drcumsUnces 
aftpearlng,  It  la  £alrly  and  instly  entitled  to. 
Before  It  can  operate  to  remove  the  dlsquall- 
flcatlon,  the  court  must  be  satlBfied  of  its 
truth,  and  that  question  la  left  to  be  de- 
termined from  all  the  facts  and  circumstanc- 
ea  appearing  from  his  examination  upon  the 
Tolr  dire.  Id  the  case  of  Goughlin  v.  People, 
144  lU.  140.  SS  N;  E.  1,  19  li.  R.  A.  57,  a 
similar  statute  was  construed.  Chief  Justice 
Bailey,  rendering  the  opinion  of  the  court,  in 
part  said:  'In  the  review  of  the  authorities 
we  have  already  mad^  it  has  eufficlently  ap- 
peared that  where  the  (^pinion  of  the  Juror 
is  only  slight  or  translwt;  or  is  hypotheti- 
cal, very  considerable  reliance  is  placed  npon 
liis  statement  under  oath  that  his  opinion  la 
not  of  sudi  dutracter  aa  will  Interfere  with 
bis  actlcm  aa  a  Juror.  Indeed,  where  UK 
(qdnion  la  shown  to  be  of  that  eliaracter, 
such  statement  is  usnally  one  of  the  most 
aatisfaetory  tests  of  the  Juror's  impartiality. 
But  the  holding  of  this  and  other  courts  is 
snbfltantlaUy  uniform  that,  where  it  ia  once 
shown  that  Uiere  exlsta  in  the  mind  of  the 
Juror  at  the  time  be  is  called  to  the  Jury  box 
a  fixed  and  posillTe  oplidon  as  to  the  mer- 
its of  the  case,  or  as  to  the  guilt  or  taino- 
ouce  of  the  defoiduit  he  Is  called  to  try. 
his  statement  that,  notwithstanding  sncb 
<Vilnion,  tie  can  render  a  fidr  and  Impartial 
verdtct  according  to  the  law  and  the  evidence, 
has  little  If  any  tendency  to  establish  his 
impartiality.  This  is  so  because  a  Jurw 
who  is  shown  to  Iuito  In  hla  mind  a  fixed 
and  posltiTe  opinion  as  to  the  guilt  or  inno- 
cence of  the  aecoaed  Is  not  impartial,  aa  a 
matter  of  tact,  to  say  nothing  of  those  legal 
conclusions  which  formerly  prevailed,  and 
which  would  etlli  prevail.  If  the  statute  were 
not  in  existence.  His  statonent  that  he  can 
tender  a  fair  and  impartial  verdict  does  not 
tend  to  show  that  he  Is  not  partial,  since  it 
does  not  trad  to  show  the  nonexistenoe  of 
the  fixed  and  decided  opinion  to  vrtiich  tie 
had  already  confessed.  It  merely  tuids  to 
show  that  the  Juror,  while  admitting  ttiat  lie 
has  prejudged  the  prtsoner's  guilt,  believes 
in  bis  ability  to  act  as  tbtmgb  he  had  not 
done  80,  or  tlutt,  while  admitting  Us  actual 
partiality,  he  believes  in  his  abiUty  to  act 
as  though  he  were  impartial.  It  being  con- 
stantly kept  In  mind  that  the  fact  to  be 
proved  by  the  Juror's  answer  Is  that  he  Is 
Impartial  in  the  constitutional  sense  of  the 
word,  it  is  dltBcult  to  see  how,  after  a  Juror 
tias  avowed  a  fixed  and  settled  opinion  as 
to  the  prisoner's  guilt,  a  court  can  be  legally 
satisfied  of  the  truth  of  hla  -answer  that  he 
can  render  a  talr  and  Impartial  verdict,  or 
find  therefrom  that  he  has  the  Qualifications 
of  Impartiality,  as  required  by  the  Constitu- 
tion.' The  fact  la  the  present  case  that  the 
Juror  was  [wssessed  of  an  opinion  that  the 
defendant  was  guilty,  and  that  this  <^in- 
lon  was  based  upon  the  statements  of  the 
two  principal  witnesses  for  the  statfl^  wtioee 


names  appear  as  the  first  indorsed  upon  ttie 
indictment,  and  upon  whose  testimony  tlie 
state  expected  to  in-ove  Its  case,  was  dearly 
sufficient  to  render  the  Juror  incompetent, 
and  we  believe  that  the  court  below  erred 
in  overruling  the  dtfaidanfs  dialtenge  fpr 
cause  to  the  Juror  Blackburn." 

Let  us  now  spply  the  principles  of  law 
herdnbefore  stated  to  tbe  question  now  be* 
fore  us.  We  only  deem  it  ueoeesary  to  dis- 
cuss the  obJectlottB  made  to  J.  B.  Jotms,  who 
acted  as  foreman  of  ttie  Jury.  He  franikly 
stated  In  answer  to  tbe  -ftst  question  tbat 
he  had  fermod  an  otftaSion.  aa  to  ttie  gollt  or 
Innocence  of  the  defendant;  Oat  tie  was 
present  for  a  short  time  at  one  of  ttie  tot- 
mer  trials  of  the  d^Oidant;  tlmt  it  was 
possible  that  he  may  have  talked  with  some 
of  the  wltneeses  in  the  case,  but  that  be  was 
positlTe  he  bad  talked  witb  other  partlM 
who  detailed  to  him  the  purported  evidence 
In  the  case,  and  tbat  be  bad  read  aeeonnts 
of  this  matter  In  tbe  newspapen;  tliat  evl- 
dence  might  change  the  oplnlcm  wfaich  he 
had  as  to  the  gollt  cr  innoecnoe  of  tlw  de- 
fendant, provided  such  evidence  was  suffi- 
cient to  overocnne  It;  tliat^  If  adeeted  as  a 
Juror,  it  would  be  his  dntr  to  try  tin  esse 
under  tbe  Inatmctlona  tbe  court  and  from 
the  evidence  heard  upon  ttie  witnees  stand; 
that,  if  such  evldwce  was  sufficient.  It  would 
change  the  opinion  which  be  thai  had  as  to 
tbe  guilt  OT  innoe^ice  of  the  deCmdant. 

On  croBS-exanilnatlon  by  counsd  for  ap- 
pellant the  record  contains  the  following 
questtons  and  answers: 

"Q.  AU  right;  now  we  wlU  get  at  it  thta 
way.  you  have  an  opinion  now  as  to  fbS» 
man's  guilt  or  innocence,  haven't  you?  A. 
Yes,  sir.  Q.  Tou  are  standing  now  an  one 
side  of  this  question,  arent  you?  A.  Tes^ 
sir.  Q.  Kow,  If  you  are  sworn  as  a  Juror, 
you  would  go  into  the  Jury  box  having  that 
opinion,  wouldn't  you?  A.  Te^  air.  Q.  And 
you  say  it  would  require  strong  evidraioe  to 
remove  that  oplnhm?  A.  Sufficient.  Q.  Tes. 
If  what  you  bear  here  on  the  witness  stand 
ia  in  harmony  with  what  you  beard  before 
going  into  the  Jory  box,  tbat  (pinion  never 
wonld  be  changed,  would  it?  A.  Unlesa  sub- 
sequent evidence  would  change  it  Q.  Well, 
now;  catch  my  question,  Mr.  Johns.  I  think 
you  understand  It  fully.  If  what  yon  bear 
here  on  tbe  witness  stand  In  this  case  la  In 
harmony,  and  not  in  conflict  with  wliat  yon 
have  beard  in  the  past,  that  opinion  would 
not  be  dianged  when  you  would  go  to  make 
np  your  verdict,  would  It?  A.  No,  sir. 
*  *  *  Q.  Now,  Mr.  Johns,  so  I  can  ex- 
plain to  you.  Now,  taking  for  granted  tbat 
your  opinion  Is  one  way  or  the  other,  that 
the  defendant  Is  guilty  or  tliat  he  is  Inno- 
cent, now,  I  will  give  yon  the  two  prc^;>osi- 
tions  so  you  can  tborou^ly  understand 
them,  and  don't  answer  the  first  until  I  give 
you  the  second.  If  you  should  be  sdected  as 
a  Juror  in  this  case^  If  that  opinlra  Is  tbat 
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tbe  dtfendant  In  cuUtj,  It  would  require 
lin  erldenee  upon  tbe  part  cf  tbe  state  for 
yon  to  omTlet  blm  tluin  It  Would  it  jtm  did 
not  lUTe  ttie  tq^lnloD  yoa  lUiTe,  and.  If  you 
bdleve  Urn  Imiocwt,  It  wodld  require  great- 
er evidence  upon  tlie  part  ot  tbe  state  <0r 
you  to  conrict  Uu  tlum  U  you  did  not  luiTe 
tbat  opinion.  Yoor  answer  Tea*  or  *No' 
joet  with  the  two  propoelUoxis  together.  A. 
Tea;  I  think  that  would  be  the  right  an- 
aww,  if  I  understand  tbe  qnestlDn  correctly. 
Q.  In  other  words,  yoa  would  go  in  there 
with  a  fixed  opinion  In  your  mind  that  would 
require  strong  proof  to  remoTO  It?  A.  I 
think  bo;  yes,  sir.  Q.  Yoa  have  no  doubt 
about  that,  hare  you?  A.  None  in  the  world. 

"Mr.  Pmlett:  CheUenge  the  Juror  for 
cause. 

"Examined  by  the  Court:  "Q.  Did  you 
ever  sit  on  the  trial  of  a  felony  case,  Mr. 
Jobna?  A.  No,  sir.  Q.  If  you  are  selected 
as  a  Jaror,  you  would  be  required  and  in- 
structed to  try  the  case  and  anive  at  your 
Terdlct  alone  upon  the  evidence  adduced  In 
this  case,  under  tbe  Instructions  of  the  court 
as  to  what  the  law  Is ;  that  the  defwdant  Is 
presumed  to  be  Innocrat  until  his  guilt  Is 
established  by  competent  erid^ce  b^ond  a 
reasonable  doubt,  and  in  the  event  you  have 
a  reasonable  doubts  after  you  have  heard  all 
the  evidence,  then  you  must  acquit  him. 
Now,  if  you  were  taken  on  the  Jury  in  this 
case,  after  yoa  have  heard  the  evidence,  and 
sworn  to  try  the  case  according  to  the  evi- 
dence, could  you  do  that  and  would  you  do 
It,  uninfluenced  in  any  degree  by  what  you 
have  read  In  the  newspapers,  or  the  opinion 
you  have  formed,  or  would  you  be  Infloenced 
In  arriving  at  your  verdict  by  that  opinion 
or  those  newapa[>er  rei>orts?  A.  I  would  be 
Influenced ;  my  mind  would  be  influenced  un- 
til changed  by  evidence  to  influence  It;  It 
would  have  no  more  effect  than  If  I  had  not 
that  knowledge  or  mind  made  up  until  it 
was  changed  by  evidence  that  I  was  satlsfled. 
Q.  Well,  you  understand  that,  if  you  are 
taken  as  a  Juror,  you  are  to  try  the  case  upon 
tbe  evidence?  A.  Yes,  sir.  Q.  Not  upon 
what  your  personal  Idea  might  be.  It  would 
be  your  duty  to  Ignore  tbem^ — disregard 
them — it  would  not  make  any  difference 
which  way  it  Ib,  and  to  try  the  case  alone  up- 
on the  evidence  and  base  your  verdict  alone 
from  the  evidence  heard,  disregarding  al- 
together what  you  have  read  or  the  oplnloa 
you  have  formed  therein.  A.  Yes,  sir.  Q. 
Now,  the  question  Is,  could  you'  do  that? 
A.  I  certainly  could  and  certainly  would. 
Q.  You  feel  that  you  could  and  you  would? 
A.  Yes,  sir.  Q.  Have  you  any  doubt  at  all 
about  your  ability  now  to  wholly  disregard 
the  oi^nlon  you  have  formed,  and  what  you 
have  read  In  the  newspapers  and  return 
your  verdict.  If  selected  as  a  Juror,  alone  up- 
on the  evidence  hea;rd  here  and  submitted 
under  the  rules  of  the  court?  A.  I  could. 
Q.  Have  you  any  doubt  at  all  about  your 
abmty  to  do  that)  A.  None  In  the  world." 
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nte  court  held  tt»  Juror  competent  and 
overmled  aj^Uant^i  chaUenge,  to  which 
appellant  excepted  and  the  tant  was  duly 
sworn. 

This  Juror  testified  posltiTdy  Uuit  be  then 
stood  on  one  side  of  the  case,  and  that  he 
bad  In  Ids  mind  a  flced  oidnion  as  to  tbe 
gnlit  of  the  a]M>6Uant,  which  It  would  take 
strong  evidence  to  runova  Wbm  askeA  as 
to  whether  he  bad  any  doubt  aboat  that;  bis 
emphatic  reply  was,  "None  In  tbe  world." 
Neither  of  these  Btatementa  were  erar 
modified  by  bin.  Gonttderlng  the  entM%  ex- 
amination of  ttalfl  Juror  in  connection  with 
all  of  tbe  ftwts  wMdi  are  preaented  by  this 
record,  and  tba  rifeet  la  the  ■une  as  If  thcr 
Juror  bad  tastlfled  that  be  had  a  fixed 
opinion  that  appelant  was  caUty  wbldi  It 
would  take  stnnig  ertdoice  to  remove,  and 
that  the  Juror  was  then  on  one  side  of  the 
case.  With  what  show  of  reason  and  t^vtb 
can  It  be  said  that  Justice  haa  been  adminis- 
tered without  prejudice?  What  la  tbe  diUy 
of  this  court?  To  feel  the  public  pulse  or  to 
vindicate  the  suiseniacy  ot  the  GonsUtutton? 
As  Is  well  said  by  Judge  Doyle  In  Turner's 
case,  supra:  "But  it  may  be  said  that  tbe 
Juror  stated  upon  his  vMr  dire  that  he  had 
no  bias  or  iH«Jadlce  against  tbe  defendant, 
and  that  he  could  try  the  case  fairly  and  Im- 
partially, and  notwithstanding  his  opinion 
he  would  be  governed  excdnslvely  by  the 
evidence  In  the  case  and  the  Instructions  vt 
the  court,  regardless  as  to  what  Carters  had 
said.  These  statements  were  made  in  re- 
sponse to  leading  questions  by  the  court, 
which  questions  were  objected  to  by  tbe  de- 
fendant In  the  case  of  State  t.  Otto,  61 
Kan.  6^  58  Pac.  995,  Justtce  Smith,  deUver- 
ing  the  oj^on  of  the  court,  used  this  Ian* 
guage:  'It  is  tbe  .du^  of  the  covt.  Imposed 
both  by  statute  and.  by  the  principles  of 
natural  Justice,  to  stand  as  a  vigilant  guard 
over  tbe  Jury  box,  to  the  end  that  bias,  preju- 
dice and  preconceived  oi^nions  do  not  enter. 
It  Is  better  that  the  first  imivesslon  of  a 
case  come  from  the  testimony  of  the  witness- 
es after  the  Jurors  are  sworn  to  try  the  case. 
While  there  is  reo^nlzed  In  the  law  a  dis- 
tinqtlon  between  an  Impres^on  and  an  oidn* 
ion,  yet  there  is  so  little  dlfferrace  between 
the  two,  and  the  step  so  short  from  one  to  the 
other  that  courts  should  be  certain  that  a 
Juror's  mind  which  is  possessed  of  the  one 
has  rec^ved  It  with  pressure  too  weak  to 
break  over  the  dividing  line.'  The  Juror  was 
probably  sincere  In  his  answers  to  tbe  ques- 
tions prdpounded,  and  be  probably  would 
make  the  same  statements  even  though  the 
questions  were  not  leading,  as  he  undoubted- 
ly and  honestly  believed  that  he  could  try  the 
case  impartially.  Men  are  seldom  consdous 
of  being  biased  or  prejudiced,  or  of  being 
In  such  a  condition  of  mind  that  they  could 
not  try  any  case  Impartially."  The  fact  that 
said  Juror  did  testify  In  answer  to  questions 
from  the  court  that  if  sheeted  aa  a  Juror 
be  eould  and  would  wholly  disregard  a«^ 
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oKdnlon,  and  base  bla  verdict  alone  npon  the 
testimony  and  tbe  charge  of  the  court,  did 
not  in  onr  judgment  do  away  with  and  de- 
stroy the  effect  of  his  previous  testimony; 
for,  if  It  didt  the  juror  would  then  become 
the  indge  of  his  own  qualifications.  When 
a  juror  states  that  he  Jias  an  oiHnlon  as  to 
the  guUt  ct  the  d^endant,  he  Is  not  made 
competrait  to  sit  In  the  case  merely  because 
he  may  hare  stated  that  he  can  and  will 
lay  aside  this  opinion  If  taken  on  the  jury 
and  give  the  defoidant  a  fair  Uid  Impartial 
trial,  and  be  govemed  alone  in  making 
his  T^fflct  by  the  testimony  of  the  witnesses 
and  tbe  chai^  of  the  court  No  man  is  a 
competent  judge  of  his  own  Itapurtlallly  and 
<tf  his  own  freedwi  from  prejudicei  No 
statute  can  clothe  a  juror  with  such  judicial 
dlscretton  and  power.  The  oompetenqr  of  a 
Juror  Is  to  be  decided  by  the  court,  who  is 
not  bound  by  the  answers  made  by  such 
juror.  It  Is  the  judge,  and  not  the  Juror, 
who  is  charged  with  the  duty  of  pas^ng  up- 
on the  competency  of  the  Juror,  and  In  the 
discharge  of  this  duty  the  judge  may  have 
recourse  to  any  other  means  of  Information 
within  his  power.  In  fact,  he  should  care- 
fully investigate  every  source  which  would 
be  calculated  to  throw  any  light  upon  the 
competency  of  the  Juror,  and,  if  upon  such 
InTcstlgation  it  does  not  clearly  appear  that 
such  juror  Is  competent,  he  should  he  ex- 
cluded. 

In  this  case  the  record  Bhowa  that  there  had 
been  three  previous  trials  resulting  from  the 
death  of  James  R.  Meadows;  that  appellant 
had  been  tried  twice,  and  Mrs.  J.  R.  Mead- 
ows had  been  tried  once;  that  full  reports  of 
the  testimony  and  proceedings  of  these  trials 
had  been  published  In  the  Dally  Oklaboman, 
ft  newspaper  of  large  circulation  and  great 
Influence;  that  as  a  result  of  these  trials 
and  publications  more  or  less  prejudice  ex- 
isted in  the  minds  of  a  number  of  people 
against  appellant  which  had  resulted  In  a 
motion  for  a  change  of  venue.  While  these 
tilings  did  not  make  it  Impossible  for  appel- 
lant to  obtain  a  fair  and  impartial  trial  In 
Oklahoma  county,  yet  they  should  have  caus- 
ed the  trial  judge  to  exercise  the  greatest 
caution  in  passing  upon  the  qualifications  of 
Jurors  to  see  that  no  one  who  had  prejudged 
appellant  should  sit  upon  the  Jury.  The  fact 
that  a  juror  had  formed  or  expressed  an 
opinion  as  to  the  guilt  of  appellant  would  not 
necessarily  disqualify  such  Juror.  The  ques- 
tion to  be  inquired  Into  was  as  to  whether 
or  not  this  was  a  fixed  opinion  such  as  would 
place  the  Juror  on  one  side  or  the  other  of 
the  case.  A  mere  impression  or  transitory 
inclination  of  the  mind  which  would  readily 
yield  to  evidence  would  not  constitute  a  dis- 
qualifying opinion.  Chief  Justice  Marshall 
of  the  Supreme  Court  of  the  United  States 
in  Burr's  Trial,  Fed.  Oas.  No.  14,694,  correct- 
ly states  the  rule  of  law  in  such  cases  as  fol- 
lows "lAgiA  Impressions,,  wbldi  may  fairly 


be  presumed  to  yield  to  the  teatlmany  that 
may  be  offered,  which  may  leave  the  mind 
to  a  fair  consideration  of  the  testimony,  con- 
stitute no  Buffldent  objection  to  a  Juror,  but 
those  strong  and  deep  impressions  which 
close  the  mind  against  the  testimtmy  that 
may  be  offered  In  <v>poeitlao  to  them — wUdi 
will  combat  that  tesUmony,  and  resist  its 
force— do  oonatttate  a  mffident  objection  to 
him." 

The  juror  Johns  teatlOed  emphatically  that 
he  had  a  fixed  opinion  as  to  flie  gi^t  of  ai>- 
pellant,  whl^  it  would  take  stnHig  evldenoe 
to  remove,  and  that  he  was  then  upon  one 
side  of  the  case.  Who  can  assot  that  tUs 
Juror  was  not  in  a  ccmdltlon  in  which  his 
ndnd  would  resist  the  testimony  and  combat 
Its  force?  To  hold  that  sndh  a  Juror  was 
qualified  would  be  to  suspend  those  pro- 
visions of  the  Constitution  which  guarantee 
to  every  man  charged  wiUi  crime  an  impar- 
tial trial  and  the  adminlstrati<m  of  justice 
without  prejudice.  This  court  possesses  no 
such  power,  and  has  no  such  inclination. 
The  Constitution  Is  not  to  be  obeyed  only 
when  it  Is  convenient  to  do  so,  and.  when 
this  Is  not  convenient,  it  cannot  be  regarded 
as  80  much  mere  sentimental  rubbish.  It  is 
our  duty  to  give  foil  and  vital  force  to  each 
and  every  provision  of  the  Constitution  which 
Is  Involved  In  a  criminal  trial.  The  Constitn- 
tlon  should  be  literally  construed  in  favor 
of  the  rights  and  liberties  of  the  people,  but 
should  be  strictly  construed  against  usurpa- 
tions of  authority  and  ti^lect  of  duty  on  the 
part  of  all  officers  from  governor  to  constable. 

iBut  it  Is  claimed  that  upon  an  examination 
of  the  entire  record  It  clearly  appears  that 
appellant  is  guilty,  and  that  tbe  error  of  the 
trial  court  in  this  matter  therefore  becomes 
Immaterial  and  harmless.  We  heartily  as- 
sent to  the  proposition  that,  when  a  defend- 
ant has  been  properly  Indicted  and  the  evi- 
dence clearly  shows  that  he  la  guilty,  a  con- 
viction should  not  be  set  aside  on  account 
of  any  error  in  matters  of  form  or  any  tech- 
nicality or  exception  which  did  not  deprive 
the  defendant  of  some  substantial  right  We 
have  uniformly  adhered  to  this  rule,  as  our 
decisions  will  show ;  but  It  is  an  utter  mis- 
conception of  the  doctrine  of  harmless  error 
to  suppose  that  where  a  defendant  has  been 
deprived  of  a  substantial  right,  such  erroi 
was  or  could  be  harmless.  The  Constitution 
of  Oklahoma  and  the  Constitution  of  the 
United  States  declares  tliat  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  There  can  be 
no  such  thing  as  due  process  of  law  In  the 
trial  of  a  case  where  the  defendant  has  been 
deprived  of  a  material  constitutional  right 
We  are  not  unmindful  of  the  fact  that  ap- 
pellant has  been  twice  convicted  for  the  mur- 
der of  Jam^  R.  Meadows.  The  first  con- 
viction was  set  aside,  because  after  overrul- 
ing a  motion  for  a  new  trial,  and  before  the 
case-made  could  be  prepared  and  presented 


Digitized  by  Google 


OkU 


BISHOP 


T  STATB 


1173 


to  him  for  approTal,  Hon.  J.  G-  Lowe,  wlio 
presided  at  tlie  first  trial,  departed  tbis  life. 
There  being  no  provision  of  law  permitting 
Qie  ai^roval  of  a  case-made  by  any  other 
person  than  the  Judge  who  presided  at  the 
trial,  appellant  without  fault  on  his  part  was 
tlierebr  deprived  of  his  constitutional  right 
to  a[H>eal  upon  a  case-made.  See  Tegeler  t. 
State,  3  Old.  Cr.  595,  107  Pac.  949,  130  Am. 
St.  Bep.  976.  There  was  a  second  trial,  upon 
which  the  Jury  disagreed.  Upon  the  third 
trial  appellant  was  again  convicted  of  mur- 
der. So  two  juries  have  said  that  appellant 
is  guilty.  The  prosecution  of  this  case  has 
consumed  much  time  and  cost  many  thou- 
sand dollars  to  the  people  of  the  state  of 
Oklahoma.  We  believe  there  should  be  an 
end  to  criminal  cases,  and  that  Justice  should 
be  executed  as  st>eedily  as  possible.  We  also 
believe  that  the  unnecessary  reversal  of  con- 
victions of  guilty  men  places  an  unjust  burden 
in  the  matter  of  expense  upon  the  people. 
For  these  reasons,  we  are  loath  to  disturb  this 
verdict,  except  upon  the  most  grave  and  seri- 
ous grounds.  But  no  court  has  the  right  to 
place  a  price  upon  or  to  elevate  convenience 
and  expense  above  Justice.  Section  14, 
WUltams*  Const  of  Oklahoma,  declares  that 
Justice  shall  be  administered  by  the  courts 
to  every  person  without  sale  and  without 
prejudice.  In  Oklahoma  Justice  Is  not  a  lux- 
ury for  the  rich,  but  it  is  equally  the  right 
of  the  poor  as  of  the  rich,  without  regard  to 
costs  and  trouble.  It  Is  the  fundamental 
constitutional  right  of  every  citlaen  of  Okla- 
homa to  recdve  Justice  at  the  hands  of  the 
courts  without  sale  and  without  prejudice, 
ftnd  in  case  of  his  indictment,  to  be  tried  by 
an  Impartial  jury.  The  members  of  this 
court  would  be  both  cowards  and  traitors 
it  Inftnenced  by  public  clamor,  they  denied 
these  rights  to  the  humblest,  pooreat,  and 
most  friendless  person,  it  mattras  not  how 
■tn»ig  and  infliimtial  the  £e«tlng  against 
htm  mi^t  be.  It  Is  of  for  more  importance 
to  the  free,  Intelligent,  and  Jostlce-loving  peo- 
ple of  Oklahoma  that  the  principlea  declared 
tn  their  Oonatitntlmi  stundd  remain  Intact 
and  be  rigidly  enforced,  and  that  absolute 
ftimeas,  imputlality,  and  Justice  sboold  con- 
trol the  action  of  their  courts  than  It  Is  that 
one  man,  no  matter  how  gnllty,  Ahould  be 
convicted.  If  the  substantial  ^orl^ons  ot 
the  Oonstttution  may  be  dlsr^rded  in  one 
case,  they  may  be  disregarded  in  all  cases, 
and  thus  a  precedent  be  established  which 
would  eventually  resnlt  in  arbitraxy  punlsh- 
mmt;  a  consommation  ^Itongerous  to  Innocence, 
destructiTe  to  the  harmony  of  the  law  and 
utterly  Inconslatent  with  our  free  Institn- 
tlons. 

For  these  reasons,  we  feel  that  we  are 
wifhont  discretion  In  this  case,  and  that  it 
is  our  plain  duty  to  set  aside  this  verdict  and 
grant  appellant  a  new  trial  for  the  errors 
hereinbefore  pointed  out 


The  anestions  presented  In  the  other  as- 
signments of  error  will  probably  not  arise 
upon  a  subsequent  trial  of  this  case.  It  Is 
therefore  not  necessary  that  they  shonld  now 
be  discussed. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

ARMSTRONG,  P.  X,  and  DOYLi;  ODn- 
cur. 

(•  OkL  Or.  ITS) 
BISHOP  T.  STATB. 
(Criminal  Court  of  Apprals  <it  Oklahona.  Ajpril 
12,  1913.) 

(8vtlabu$  by  fke  OowrtJ 

1.  Gbimiitai.  Law  (J  1159*)— AppkaI/— SuT- 
nciKNCT  OF  Evidence. 

Where  there  is  any  evidence  from  which 
the  jury  could  legitimately  conclode  that  the 
defendant  is  guilty,  a  verdict  will  not  be  dis- 
turbed apon  the  ground  that  it  Is  contrary  to 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  3074-306^;  Dec.  Dig.  | 
H5&.*} 

2.  Intoxicating  Liquobs  (i  236*)— Illboal 
SAI.B — Internal  Revenue  License. 

Where  a  person  applies  for  and  obtains 
a  United  States  itttemal  revenue  license  to 
engage  in  the  business  of  a  retail  liquor  dealer 
at  a  given  place,  and  thereby  secures  tmrnucity 
from  -prosecution  by  the  United  States  od  ac- 
count of  such  sales,  he  cannot  be  heard  to  say, 
when  prosecuted  in  a  state  court  for  violating 
its  prohibitory  liquor  law,  that  he  bad  no  con- 
nection with  the  sale  of  sudi  liquor  at  such 
place. 

[Ed.  Note.— For  other  caaes,  aee  Intozieating 
^uora,  Cent  Dig.  |S  80O-A23;  Dec.  Dig.  I 

Appeal  from  Garfield  Coantgr  Conri;;  Wln- 
fleld  Scott  Judge. 

£.  Bishop  was  cdnvicted  of  maintaining  a 
place  for  the  sale  of  Intoxicating  Ugnors, 
and  appeals.  Affirmed: 

A.  J.  Jones,  of  Bnld,  fbr  aiveUant  a  J. 
Davenport.  Asst  Atty.  Ool,  tor  tiie  State, 

FUBMAN,  J.  Aiq^ant  B.  Alshop,  and 
one  Ollie  Ostendorf  wen  Jointly  proaecnted 
by  InCormatlon.  diarged  with  the  tftteom  ot 
kec^dng  and  maintaining  a  place,  during 
the  month  ot  Angnst  1912,  in  the  city  of 
Bnid,  where  siMtaons,  vlnons,  and  malt 
Uqnors  were  kept  with  Intent  to  sdl  tlie 
same.  A  sererance  was  reqneated.  and  ap- 
pellant was  placed  first  upon  trial  and  was 
convicted,  and  his  punlshmoit  assessed  at  a 
fine  of  f 500  and  six  months  confinement  in 
the  county  JalL 

[1, 2]  But  one  question  is  presented  upon 
appeal,  and  that  Is  that  the  verdict  la  con- 
trary to  the  evidence.  The  testimony  Is  con- 
dnsive  that  the  place  in  question,  alleged  to 
have  been  kept  by  appellant  and  Ostendorf, 
was  maintained  and  kept  for  the  purpose  of 
selling  intoxicating  UquOTS.    The  contention 
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of  ai^eOant  Is  that  It  waa  not  shown  that 
he  had  any  craineetlon  therewith.  It  la  true 
that  no  witness  testified  that  he  ever  saw 
the  appellant  at  ttils  place,  but  tlie  state  in- 
troduced a  cotlfled  copy  of  the  reterds  of 
the  United  States  IntOTial  revenue  collector, 
diowing  Uiat  a  United  States  Interaal  rere- 
nne  license  was  issued  to  E.  Bishop,  author- 
izing  bim  to  conduct  the  business  of  rotail 
liquor  dealer  at  the  place  and  dnrtng  the 
time  named  in  the  information. 

Under  the  United  States  Law  (section  3233, 
Berised  Statutes  [U.  S.  Comp.  St  1901.  p. 
2091]),  before  the  revraue  collector  Issues 
a  license,  the  person  to  whom  It  is  issued 
must  register  with  the  collector  his  name, 
place  of  business,  and,  in  case  of  a  firm,  the 
names  of  tfae^several  persons  constituting  the 
firm.  We  therefore  have  the  right  to  assume 
that  E.  Bishop  complied  with  this  statute 
prior  to  the  Issuance  of  a  license  to  him. 

Under  the  United  States  Law  (section  3241, 
Revised  Statutes  [U.  S.  Comp.  St  1901,  p. 
20M]),  when  a  person  who  has  paid  for  the 
license  desires  to  transfer  the  location  of  his 
business,  he  ms.y  do  so ;  but  before  changing 
the  location  he  must  make  a  new  registration 
with  the  collector  showing  the  change. 
When  this  Is  done,  the  Internal  rerenne  col- 
lector's office  makes  a  record  of  this  transfer. 

The  certificate  of  the  internal  revenue  col- 
lector In  this  case  Is  dated  January  28,- 1913, 
and  doffi  not  show  any  transfer  under  the 
Uc^se  mentioned  therein.  But  It  Is  contend- 
ed tliat  there  Is  no  proof  that  appellant  Is 
the  same  person  as  E.  Bishop  to  whom  Uie 
license  was  issued.  In  the  motion  for  a 
change  of  T^ne  It  was  stated  that  the  name 
of  ap[>ellant  was  Edward  B.  Bishop.  From 
this  it  Is  claimed  that  there  is  a  rariance 
between  the  name  mentioned  in  the  informa- 
tion and  In  the  license  and  that  of  an>ellant 
If  the  name  of  appellant  had  been  Improper- 
ly stated  In  the  information,  he  might  hare 
had  his  true  name  entered  of  record.  But  he 
went  to  trial  without  objection  under  the 
name  of  E.  Bishop,  and  it  Is  too  late  now  for 
him  to  claim  that  there  Is  a  failure  of  evi- 
dence in  this  respect  The  law  takes  no  no- 
tice of  middle  names,  and  if  appellant  ap- 
plied for  and  received  the  license  as  E.  Bish- 
op he  cannot  be  heard  to  complain  that  it 
was  not  Issued  in  the  name  of  Edward 
Bishop. 

Appellant  offered  no  evidence  at  all  In  his 
b^rnlf,  and  did  not  try  to  explain  any  testi- 
mony for  the  state.  If,  as  a  matter  of  fact, 
the  appellant  was  not  the  party  mentioned 
In  the  cwtlficate,  It  would  have  been  a  very 
easy  matter  for  him  to  prove  this  fact  It 
was  not  necessary  for  the  state  to  prove  that 
appellant  was  present  when  the  liquor  was 
sold.  It  was  enough  for  the  state  to  prove 
that  he  had  obtained  a  license  to  conduct 
this  buslneas,  and  that  under  said  license 
sales  occuETed  tlwreon.  M31  persona  concern- 


ed In  the  commission  of  an  offense  axe  gniltr 
as  principals,  whether  they  are  present  at 
Its  commission  or  not 

We  think  the  evidence  sufficient  to  sus- 
tain the  veMlct  The  judgmait  of  the  lower 
oonrt  Is  flier^re  in  all  things  aflbved. 

ABHSTBONO,  F.        and  DOTZJflt 
concur.' 


(»  OkL  Cr.  US) 
HcGLASSBNt.  BTAXBL 
(Criminal  Court  of  Appeals  of  OUahoM. 
April  S,  19U.) 

(Sytlahut  l»  the  Court.) 

1.  BlALiciotrs  MiscniKr  .(|  1»)— What  Cor- 

STITUTBS. 

When  personal  property  Is  defaced  or  de- 
stroyed, without  malice,  hj  a  person  actiog  Id 
good  faith  under  the  belief  that  it  is  bis  and 
that  he  has  a  legal  light  to  do  the  act  com- 
plained of,  a  charge  of  malicious  miadiief  can- 
not be  Bostaiaed. 

[Ed.  Note.— For  other  cases,  see  Malldoas 
Mischief,  Cent  Dig.  H  1-6;  Vee.  Dig.  {  1.*] 

2.  Indians  (|S  12,  13*)— Lands  Hxxd  in 

CoiOf  ON— iNCLOSXrBB— IICPBOVEUXNTS  —  Sx- 

HOVAL. 

(a)  Prior  to  aUotment  the  lands  of  ti>e 
Choctaws  and  CUckaaaws  were  held  In  com- 
mon, and,  until  legislation  providing  for  al- 
lotment was  passed,  any  member  of  such  tribes 
had  a  right  to  inciose  and  occupy  any  unoc- 
cupied portion  of  the  lands  belonging  to  Ids 
tribe. 

(b)  A  member  of  the  Choctaw  or  Chfckssaw 
Tribe,  who  was  entitled  to  an  allotment  of 
the  lands  of  said  tribe,  and  who,  after  taJdng 
such  allotment  for  himself  and  family,  had  iu: 
■provements  remaining  on  other  lands,  was  en- 
titled to  remove  the  same  or  sell  sncb  im- 
provements to  other  members  of  aaid  tribe 
who  were  entitled  to  take  allotmentt  or  remove 
them,  at  his  option. 

[Ed.  Note.— For '  other  cases,  see  Indiana 
Cent  Dig.  H  27,  28,  SO;  Dec  Dig.  |S  li/M?! 

3.  Indians   ({  36*)— Cbiueb  bt  Indians— 
What  Constitutes— Evidnnci!. 

A  meml>er  of  the  Choctaw  or  Chidmaaw 
Tribe,  who,  at  the  time  of  allotment,  had  more 
lands  inclosed  than  he  and  hia  family  wtrt 
entitled  to  take  in  allotment,  and  who  removed 
fencing  therefrom  without  knowing  the  same 
bad  been  allotted,  cannot  be  prosecuted  for 
malidouB  mischief  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Tiu««ii» 
Cent  Dig.  H  68,  66;  Dec  Dig.  S  M.*] 

Etror  from  Cartor  Oounty  Court;  M.  F. 
Winfrey,  Judge. 

J.  M.  McGlassen  was  convicted  of  mali- 
cious mischief,  and  brings  error.  Reversed 
and  remanded. 

Slgler  ft  Howard,  of  Ardmoi^  for  idalntltt 
In  error.   Chaa.  West,-  Atty.  Got.,  tax  tbe 

State. 

ABMSTBONO,  P.  3.  The  plaintiff  in  er^ 
ror,  J.  M.  McOlassen,  was  convicted  at  the 
October,  1011,  Uim  of  ttie  coonty  court  of 
Carter  cooni^  <»i  a  chaise  of  malleloas  mla- 
cblef. 

The  facts  In  this  case  ahow  that  McOlaasen 
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and  Ufl  fltmDy  wen  enttfled  to  allotmBitti 
ot  the  landB  ot  tba  Oboctffws  and  OUeka- 
saws.  That  iRlor  to  aBotment  he  had  fbnoed 
certain  lands.  Tbat;  wtOumt  his  fcnowledse, 
the  prosecutiiig  witness,  WtDlam  Toby,  was 
allotted  a  portion  of  tbe  lands  which  had 
heen  foiced  1^  the  accnsed.  ^Hiat  snbse- 
umaA  to  the  allotment  of  the  land  1^  Toby, 
and  when  the  accused  was  still  wlthoat  In* 
formation  that  the  same  had  bem  allotted, 
he  remored  certain  wire  fences  and  posts 
from  the  premises,  whereupon  an  information 
was  filed  against  him  at  the  Instance  of 
'Soby,  and  this  conviction  resnlted. 

A  number  of  errors  are  assigned  by  coun- 
sel for  the  accnsed,  among  others  error  ot 
the  court  In  refusing  the  following  Instmc- 
tlon:  "Ton  are  further  Instructed  that  If 
yon  believe,  or  have  a  reasonable  doubt 
thereof,  that  the  defendant,  at  the  time  be 
removed  the  fence,  acted  in  good  faith,  be- 
lieving he  was  the  owner  thereof  and  had  a 
right  to  so  remove  same,  yon  are  Instructed 
that  yon  should  acqnit  the  defendant" 

[1-3]  This  instruction  should  have  been  giv- 
en. This  court  said  In  Uie  case  of  Oolbert  T. 
State,  7  OkL  Cr.  401,  124  Pac.  78:  •  * 

An  act  will  not  constitute  malicious  mischief 
where  It  Is  done  In  good  faith  and  under  a 
reasonable  claim  of  right  *  *  *  In  pros- 
ecutions for  malldous  mischief,  malice  to- 
ward the  owner  of  the  property  injured 
is  the  gravamen  of  the  offense,  without  which 
it  would  be  a  mere  trespass.  *  *  *  The 
Intent  with  which  an  act  Is  done  is  material; 
and  If  It  be  shown  that  the  defendant  acted 
in  good  ftiith  under  a  reasonable  claim  of 
right,  the  charge  of  malicious  mischief  can- 
not be  sustained.   •   •  • " 

The  doctrine  upon  which  this  case  must 
stand  or  fall  was  thoroughly  elucidated  in 
the  Colbert  Case,  supra,  and  a  complete  dis- 
cussion of  the  principles  Involved  herein 
will  there  be  found-  The  opinion  in  the  Col- 
bert Case  was  banded  down  by  this  court 
subsequent  to  the  trial  of  the  case  at  bar. 
Prior  to  the  Oolbert  decision,  there  had  been 
no  discussion  of  the  statutes  under  which 
this  prosecution  was  brought  by  this  courts 
and  this  probably  accounts  for  the  fact  that 
this  case  Is  before  us  with  the  record  in  the 
condition  In  which  It  is. 

The  proof  in  this  case  Indicates  clearly  that 
the  fence  and  posts  removed  by  the  accused 
were  the  fruits  of  his  honest  labor,  and  that 
the  prosecuting  witness  had  never  invested 
a  single  cent  therein.  Tb&t  the  accused  be- 
lieved he  had  a  right  to  remove  the  fence 
and  posts;  and  we  are  unable  to  see  how  any 
other  reasonable  man  could  hold  a  contrary 
▼lew.  The  most  the  prosecuting  witness 
would  be  entitled  to,  under  the  law.  would  be 
to  maintain  a  civil  action  for  the  value  of 
the  fencing,  and  we  think  that  is  doubtful. 
He  certainly  would  not  be  entitled  to  Invoke 
the  power  of  Oie  state  to  prosecute  the  ac* 


anwd  criminally.  In  eqol^  and  good  con- 
■dttiee,  be  Is  not  entitled  to  anything;  and 
on^t  to  be  required  to  pay  the  cost  of  this 
prosecution. 

The  judgment  Is  reversed,  and  Uie  eanse 
remanded,  with  direction  to  dismiss. 

DOXLB  Utd  FUBMAN,  J  J.,  concur. 


(9  OU.  Or.  171) 
MITCUUUti  V.  STATEL 
(Odndnal  Court  of  Appeals  of  OUalumuL 
April  12,  1918.) 

(StfUahut  by  tKe  Court.) 

1.  VAOBAITCT  (I  8*)— BVIOENCK. 

The  information  In  this  case'  charged  the 
defendant  with  being,  a  vagrant  to  wit,  ^'a  pro- 
fessional gambler,"  and,  upon  the  trial,  the 
court  admitted  evidence  of  the  defendant's 
general  reputation  to  support  the  charge. 
error,  and.  that  It  devolves  upon  the  state  to 
prove  the  particolar  facta  showhig  the  de- 
fendant to  be  a  professional  gambler. 

[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Cent  Dig.  {  3;  Dec  Dig.  |  3.*} 

2.  Tagbanct  (S  8*)  —  Evidbnob  — Oehebai, 
Befutation. 

Whether  a  defendant  la  or  is  not  a  pro- 
fessional gambler  depends  upon  matters  of 
fact  and  not  his  reputation  or  character,  and 
evidence  of  general  reputation  to  prove  such 
fact  is  not  aamlksible. 

[EA.  Note.— For  other  cases,  see  yagrancy. 
Cent  Dig.  S  S;  Dea  Dig.  |  S.*J 
8.  Taqbamot  (I  1*)  — 'Tbofbssiowaii  Gak- 

BLEB." 

A  professional  gambler  is  one  who  makes 
his  living  in  pursuing, tbe  business  or  practice 
ot  unlawful  gaming,  by  the  use  of  cards,  dice, 
or  other  gambUog  device,  with  tibe  purpose  ox 
thereby  winning  money  or  other  property,  (}c 
who  conducts  either  as  owner  or  employfi  a 
place  for  gambling. 

[Ed.  Note.— For  other  eases,  see  Tagran^, 
Cent  Dig.  i  1;  Dec.  Dig.  |  L*]  — 

4.  Tagbanct  (1 8*)— BnniifCE—SnFnciBNOT. 

Evidence  examined,  and  held  insufficient 
to  support  the  verdict 

lEd.  Note.— For  other  cases,  see  Vagraaay. 
Cent  Dig.  {  3;  Dec  Dig.  f  3.*] 

Error  from  Pottawatomie  Goonty  Goort; 
Boss  F.  Lodiridge,  Judg&. 

Ben  Mitchell  was  convicted  of  Tagmncy, 
and  brings  error.  Beversed. 

X  T.  WUliams,  of  Bhawnee,  tn  xflsSsMtt 
in  errw.  Ohas.  West^  Atty-.  Gen.,  and  Smith 
O.  Matson,  Adst  Atty.  Gen:,  for  the  State. 

DOYLE.  J.  Plaintiff  In  error*  B«k  Mit- 
chell, was  convicted  of  vagrancy  In  the  coun- 
ty court  of  Pottawatomie  county,  and  the 
Judgment  and  sentence  of  the  court  was  that 
he  be  confined  In  the  county  Jail  for  a  period 
of  SO  days  and  to  pay  a  fine  of  $100.  To 
reverse  the  jndgmest  an  aiqpeal  was  [>erf ected. 

Error. is  assigned  upon  the  rulings  of  the 
court  "in  admitting  evidence  that  the  defend- 
ant's general  reputation  was  that  of  a  pro- 
fessional gambler."  The  information  charged 
a  Tiolatltm  of  secttcm  2790  of  Gomp.  Laws 
1900,  whieta  enacts  tliat:   "The  fMlowlng 
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persons  are  vagrants  within  the  meaning  of 
this  act:  *  *  * .  Fifth.  Any  professional 
gambler,  or  gamblers  commonly  known  as 
tinhorn  gamblers,  card  players  or  card 
sharp.   *   •   • " 

Three  witnesses  testified  for  the  state:  B. 
A.  Fierce,  the  first  witness,  testified  that  he 
was  sheriff  of  Pottawatomie  county,  and 
knew  defendant  13  years,  and  that  he  had 
lived  In  the  town  of  McComb  during  that 
time.  He  was  then  permitted  to  testify,  over 
the  defendant's  objections,  properly  made,  as 
follows:  *'Q.  Did  you  ever  know  him  to  be 
engaged  In  gambling?  A.  I  never  saw  him 
gambling.  Q.  Are  you  acquainted  with  the 
general  reputation  of  Ben  Mitchell  In  the 
community  where  he  lives,  and  from  what 
the  people  say  about  him  generally,  on  or 
about  the  27th  day  of  May,  1911,  and  three 
years  prior  thereto,  as  to  his  being  a  profes- 
sional gambler?  A.  Yes,  sir;  he  has  a  repu- 
tation of  being  a  professional  gambler."  Sim- 
ilar questions  were  repeatedly  asked  and  sim- 
ilar answers  given.  Substantially  the  same 
questions  were  asked  of  the  next  witness, 
R.  W.  Grimes,  and  the  same  answers  given, 
over  objections  properly  made.  And  Albert 
Coleman  testified  In  answer  to  a  similar 
question:  "Some  say  he  is  a  gambler,  I  was 
never  In  a  gambling  bouse.  Don't  know  any- 
thing about  it" 

[1,21  This  evidence  was  merely  hearsay, 
and  its  admission  was  error  prejudicial  to 
the  substantial  rights  of  the  defendant  upon 
the  merits.  The  statute  under  which  the  de- 
fendant was  prosecuted  condemns  as  a  va- 
grant "any  person  who  is  a  professional  gam- 
bler"; and  evidence  that  the  defendant  was 
and  is  by  reputation  a  professional  gambler 
Is  not  admissible ;  his  acts,  not  his  character, 
must  be  shown. 

Thus  in  Conmionwealth  v.  Hopkins,  2  Dana 
(Ky.)  418,  the  court  said:  "It  Is  the  general 
course  of  conduct,  in  pursuing  the  business 
or  practice  of  unlawful  gaining,  which  con- 
stitutes a  common  gambler.  A  man's  char- 
acter is,  no  doubt,  formed  by.  and  results 
from,  his  habits  and  practices;  and  we  may 
Infer,  by  proving  his  character,  what  his 
habits  and  practices  have  been.  But  we  do 
not  know  any  principle  of  law  which  sanc- 
tions tile  Introduction  of  evidence  to  estab- 
lish the  character  of  the  accused,  with  a  view 
to  convict  him  of  offending  against  the  law, 
upon  such  evidence  alone.  If  the  statute  had 
made  It  penal  to  possess  the  character  of  a 
common  gambler,  the  rejected  testimony 
Would  have  been  proper.  But  we  apprehend 
that  the  question  whether  a  man  is  or  is  not 
a  common  gambler  depends  upon  matters  of 
fact — his  practices,  and  not  his  reputation  or 
character — and  therefore  the  facts  must  be 
proved,  as  in  other  cases." 

In  the  case  of  Arnold  v.  State,  28  Tex.  App. 
480,  13  S.  W.  774,  the  headnote  is:  "The  rule 
is  elementary  that,  if  an  offense  is  laid  gen- 
erally In  an  indictment  or  information,  eri- 
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dence  of  general  reiHitati<a  to  fnwre  sncli  vt- 
fense  to  not  admissible;  the  particular  facts 
which  constitute  the  offense  must  be  proved. 
The  Information  in  this  case,  In  general 
terms,  chained  the  accused  with  being  a  va- 
grant, to  wit,  a  common  prostitute,  and  upon 
the  trial  the  court  admitted  evidence  of  gen- 
eral reputation  to  support  the  charge.  Held, 
error,  and  that  It  devolved  upon  the  state  to 
prove  the  particular  facts  showing  the  ac- 
cused to  be  a  common  prostitute^"  See^  also, 
Wharton's  Crim.  Ev.  1-260. 

[3]  A  professional  gambler  is  a  p^son  who 
makes  bis  living  in  pursuing  the  business  or 
practice  of  unlawful  gaming,  by  the  use  of 
cards,  dice,  or  other  gambling  device,  with 
the  purpose  of  thereby  winning  money  or 
other  property,  or  who  conducts,  either  as 
own^  or  employe,  a  place  for  gambling. 

In  this  case  it  devolved  upon  the  state  to 
prove  the  particular  facts  showing  that  the 
defendant  was  a  professional  gambler,  and 
for  the  Jury  to  determine  what  inference 
shall  be  drawn  from  the  facts  proved;  and 
this  proof  could  not  be  made  by  evidence  of 
tils  general  reputation  in  that  respect. 

[4]  It  Is  also  contended  that  the  veitllct 
is  contrary  to  the  evidence.  We  have  read 
all  the  evidence,  and  it  shows  that  the  de- 
f^dant  lived  in  McComb,  owned  his  hiMne, 
had  a  family,  and  had  a  legitimate  business. 
Our  conclusion  Is  that  the  evidence  Is  In* 
sufflci^t  to  sustain  the  verdict. 

The  Judgment  of  the  lower  court  Is  there- 
fore reversed,  and  the  cause  remanded  there- 
to, with  direction  to  dismiss. 

ARMSTRON'O,  P.  J„  and  FUBMAM, 
concur. 


(9  OU.  Cr.  184) 
STARR  V.  STATE. 

(Criminal  Court  of  Appeals  of  OUabooUL 
April  12,  1013.) 

(ayllabut  by  the  CourtJ 

CannirAi.  Law  ^  1081*)— Notice  or  Appeal 
— Necebsitt. 

Where  an  appeal  Is  taken  by  a  defendant, 
notice  of  such  appeal  mast  be  served  upon  the 
clerlt  of  the  court  in  which  the  judgment  was 
rendered  and  also  upon  the  prosecuting  attor> 
ney. 

[Ed.  Note. — For  other  cases,  see  Crii^inal 
Law,  Cent.  Dig.  H  2722-2724,  2062;  Dec.  Dig. 
8  106l.«] 

AK>oal  from  District  Cour^  Mayes  Coun- 
ty; Preston  S.  Davis,  Judge. 

Joe  Starr  was  convicted  of  aggravated  m»- 
sault,  and  be  appeals.  Aiq^eal  dismissed. 

A.  O.  Brewster,  of  Pryor,  for  plaintiff  In 
error.  C.  J.  Davenport,  Asst.  Atty.  QetL*  for 
the  State. 

FURMAK,  J..  Appellant  was  convicted  in 
the  dlsb>Ict  court  of  Mayes  county  of  an  ag- 
gravated assault  and  Us  pnnlshmrat  wu 
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asseMed  at  confinement  In  flie  penitentiary 
for  the  period  of  one  year  and  one  day. 
From  tblB  Judgment  lie  attempted  to  prose- 
cute an  appeal.  Bnt  no  noticee  of  appeal 
have  been  served  upon  the  ^eric  of  tlie  dis- 
trict court  of  Mayes  coonty  or  upon  the 
coonty  attorn^  as  la  leqalred  by  law.  These 
notices  of  appeal  are  JurtadOctiCHial,  and 
when  they  have  not  been  served  this  court 
does  not  acquire  jurlsdictkm  of  the  cause. 

The  appeal  Is  therefore  dlemtseed,  with 
directions  to  the  district  court  of  Mayes  coun- 
ty to  proceed  with  the  wforcement  of  Its 
Judgment 

ARMSTBONO,  P.  J.,  and  DOTLE.  J., 
concur. 

<l  Ofcl.  Cr.  US) 

WILLIAMS  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  12,  191S.) 

(BpOaluB      the  Court.) 

Cbiminai.  Law  (S  1130*)— Appeal—Failubb 
TO  File  Bbief. 

Where  counsel  for  appellant  fail  to  file  a 
brief  pointing  oat  the  specific  errors  upon 
which  they  rely,  and  a]ao  fail  to  appear  and 
make  an  oral  argument  when  the  case  is  set 
for  submission,  the  court  will  treat  the  appeal 
as  abandoned,  and  will  not  examine  the  record, 
except  for  jurisdictional  errors. 

[Ed.  Note.— Fw  other  cases,  see  Criminal 
Law.  Cent.  Dig.  R  2968,  2066-2970;  3206;  Dec. 
Dig.  S  1130.*] 

Appeal  from  District  Court,  Oralg  Gonnty; 
Preston  S.  Davis,  Judge. 
'  John  Tmiiams  was  convicted  of  perjury, 
and  appeals.  Afllrmed. 

Jas.  S.  Davenport,  of  Vlnlta,  for  appel- 
lant Smith  a  Matson.  Aast  Atty.  Qen., 
for  the  State. 

FURMAN,  J.  Appellant  was  prosecuted 
In  the  district  court  of  Craig  county,  charged 
by  indictment  with  the  ofTenae  of  perjury. 
He  was  found  guilty,  and  tbe  jury  assessed 
his  punishment  at  confinement  In  the  peni- 
tentiary for  the  period  of  five  years.  From 
this  Judgment  he  has  appealed.  But  no 
an>earance  has  been  made  In  this  court  b^ 
any  one  representing  appellant  as  counsel. 
Neither  has  any  brief  been  filed  pointing  out 
the  supposed  errors  upon  wtdeh  the  aHwal 
was  takttt.  We  therefore  assume  that  the 
appeal  has  been  abandoned. 

In  the  case  of  Price  v.  State,  5  OkL  Or. 
147,  113  Pac  1081,  this  court  said:  "There 
axe  three  good  and  sufficient  reasons  which 
support  the  rule  requiring  that  briefs  must 
be  filed:  First  The  Attorney  General's  of- 
fice is  overcrowded  with  work,  and  it  Is  un- 
fair to  that  department,  already  burdened 
as  It  Is,  to  be  called  npon  to  file  a  reply 
brief  for  the  state,  when  no  iMlef  has  been 


filed  on  the  part  of  the  appellant  Every 
presumption  must  be  Indulged  in  fiivw  <tf  the 
regularity  of  tbe  proceedings  ot  the  lower 
court;  and  he  who  comi^ains  of  a  want  of 
sudi  r^ularity  has  the  burdm  of  showing 
where  sut^  irregularity  exists,  and  how  he 
has  been  deprived  of  a  substantial  right 
thereby.  When  no  such  showing  Is  made, 
the  Judgment  of  the  trial  court  should  be 
affirmed,  unless  It  aivears,  upon  the  face  of 
the  record,  that  the  conrt  was  witbout  Juris- 
diction. Second.  It  is  unfair  to  the  publlt^ 
when  our  docket  is  already  crowded  with 
casee  which  should  be  disposed  of,  to  require 
the  Judges  of  this  court  to  spend  time  In 
examining  the  record  In  each  case  to  see  If 
errors  .were  not  committed  by  the  trial 
court  although  none  are  complained  of. 
Third.  It  Is  unfair  to  the  members  of  this 
court  who  are  already  burdened  with  work 
to  the  limit  of  human  endurance,  to  expect 
Its  members  to  search  records  for  errors, 
either  real  or  supposed,  of  which  counsel  for 
appellant  do  not  complain,  and  of  whidi 
they  think  so  little  that  they  have  not  taken 
even  the  time  and  trouble  to  call  the  attention 
of  the  court  to  them.  Where  counsel  perfect 
an  appeal  and  fall  to  file  briefs,  it  Is  equiva- 
lent to  saying  to  the  members  of  this  court, 
'I  have  taken  tbls  appeal  only  for  the  pur- 
pose of  delay,'  or  'If  errors  occurred  in  the 
trial  of  this  cause,  I  do  not  know  It  and  I 
want  you  to  get  out  a  search  warrant  and  see 
If  you  can  find  any.'  This  Is  just  what  we  un- 
derstand when  a  cause  Is  submitted,  and  we 
find  that  briefs  have  not  been  filed.  Owing 
to  the  great  multiplicity  of  appeals  that 
have  been  taken,  we  are  now  over  one  year 
behind  with  our  work,  although  we  give  It 
our  entire  and  undivided  time  and  attention. 
We  cannot  act  in  the  double  capacity  as  coun- 
sel for  parties  and  as  a  court  This  court  does 
not  act  upon  the  presumption  that  every- 
thing which  was  done  In  the  lower  court  Is  • 
erroneous  until  it  is  shown  to  be  correct, 
and  Is  not  hunting  for  excuses  to  set  aside 
verdicts  and  Judgments;  but  on  the  con- 
trary, we  act  upon  the  presumption  that  all 
proceedings  in  the  trial  court  are  proper 
and  regular  until  it  Is  shown  that  auch  i^  not 
the  case.  The  appellant  assists  In  the  selec- 
tion of  the  Jury,  and  he  thereby  vouches  to 
this  court  for  their  Intelligence,  fairness, 
and  Integrity.  Being  thus  recommended,  the 
court  must  accept  the  verdict  of  the  Jury  as 
being  correct  unless  the  appellant  dearly 
points  out  errors  committed  by  the  Judge  or 
Jury.  It  Is  the  duty  of  this  court  to  decide 
questions  properly  submitted  to  It ;  and  wb&a 
uo  briefs  have  been  filed,  except  in  cases  of  ^ 
the  gravest  chaiactw,  we  will  not  do  moi^ 
than  examine  ttie  record  tat  Jnrlsdictionid 
errors." 

Owing  to  the  gravity  of  this  case,  we  have 
examined  the  record.  The  indictment  la  reg- 
ular, the  evidence  is  sufficient  and  we  find  no 
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prejadldo]  errors  in  tbe  tautrnetloiis  of  tiie 
conrt 

The  jadcm^t  (tf  the  lower  ootirt  It  there- 
fore in  all  things  affirmed. 

ABU8TB0N0,  P.  J.,  and  DOTLE^  J,  con- 
au; 

(9  OU.  Cr.  W) 

JONSS  T.  STATE. 

(Crimtnal  Court  of  Appeals  of  Oklahonui.  Oct 
IS,  1912.    Behearing  Denied 
April  IS,  1913.) 

(ByttahuM  by  the  Court.) 

1.  OanaiTAL  Law  ({  llOS*)— Appcax.  ahd  Sb- 

BOB— Rbcobd— Tbanscbipt. 

A  transcript  of  tbe  record,  not  certified  by 
tbe  derk  of  the  district  court,  will  not  be  con< 
ridered  cm  appeaL 

[Ed.  Note.— For  other  case%  see  Ortmioal 
Law,  Cent  Dig.  H  Dee.  Dig.  | 

UOCk*] 

(AUUtoma  avUmimt  »y  SitUtrUl  Staff  J 
%  CuvrNAL  Law  (|S  1098.  1104*)-*'GABn- 

Mad«"— "Tbanscbipt  or  Rbcobd." 

A  "case-made"  consists  of  those  things 
wUch  transpired  in  conrt  daring  the  trial,  and 
which  are  not  a  part  of  tbe  record,  wliile  a 
"transcript  of  the  record"  contains  everfthing 
of  which  the  clerk  is  required  to  make  a  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2863,  2865.  2776.  288S. 
2886;  Dec.  Dig.  H  1098^  IKM.*] 

Appeal  from  District  Court,  Atoka  Oonn- 
t7;  Robert  M.  Ralney,  Judge. 

Jonas  Jones  was  convicted  of  murder,  a^d 
his  punishment  assessed  at  confinement  for 
life  in  the  penitentiary,  nnd  be  aiveals,  Dla- 
miseed. 

See^  also,  S  Ohl  Cr.  693,  107  Pae.  78& 

James  E.  Whitehead,  of  HcAlester,  for  ap- 
pellant Smith  a  Matson,  Aaat  At^,  Ool, 
for  the  State. 

FURHAN.  P.  J.  [1]  Section  6961.  Comp. 
Laws  1909,  regulates  the  manner  In  which 
an  appeal  must  be  taken.  Among  other 
things  It  provides  as  follows:  "The  plainUfl 
in  error  shall  attach  to  and  file  with  the 
petition  in  error  the  original  caee-made  filed 
in  the  court  below,  or  a  certified  transcript 
of  the  record  of  said  ease.  •  *  *  The 
case  and  amendments  shall  be  submitted  to 
the  Judge  who  shall  settle  and  sign  the  same 
and  cause  it  to  be  attested  hy  the  derk  or 
county  Judge  and  the  seal  of  the  court  to 
be  thereto  attached.  It  shall  then  be  filed 
with  the  papers  in  the  case.  Such  original 
case-made  shall  be  filed  with  the  i>etltlon  in 
MTor."  This  statute  was  passed  prior  to 
statehood,  and  at  that  time  many  of  the  coun- 
ty Judges  did  not  have  clerks.  Therefore 
the  provision  for  the  county  Judge  to  attest 
a  case-made  in  his  court.  A  case  does  not 
become  a  case-made  until  It  Is  made  as 
above  directed  and  filed  with  the  papers  in 
the  ease.  Prior  to  such  filing,  tbe  mattev 
therein  stated  are  no  part  of  tbe  record. 
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\t\  The  caae-madtt  eonaltts  v(t  fb/m  things 
whldi  tranai^red  In  eonrt  durliv  tb«  trial* 
and  whldi  are  not  n  part  of  the  reewd.  The 
certificate  of  t2ie  trial  Jndge  that  thew 
things  happened  is  necessary  to  mak«  then 
a  part  the  reeord  and  bring  them  before 
this  court  for  review  upon  appeal.  Hie 
transcript  of  the  record  Se  entlrdy  anotiter 
thing.  It  Indudea  &  wsu  of  the  raowd  of 
the  action,  namely,  tbe  Indictment,  tbedert^ 
minutes  <a.  the  trial,  tbe  charges  given  ve 
refused,  and  the  Indoraemests,  if  any,  tb«e- 
on,  the  verdict  and  a  copy  at  all  orders 
or  JudgmoitB  of  the  court  in  the  caaa.  In 
fact.  It  contains  everythli^  of  wblcb  tlie 
clerk  is  required  to  mate  a  record.  See 
section  6819,  Comp.  Laws  1900.  It  is  seat 
from  this  statute  that  a  party  appealing  may 
bring  up  the  mtire  case  for  review,  if  lie  so 
desires,  which  will  indude  the  case-made 
and  transcript  of  the  record,  or,  it  he  de- 
sires, be  may  anwal  alone  upon  a  case-made 
or  a  certified  transcript  of  tbe  record. 

There  Is  in  this  record  what  purports  to 
be  a  case-made,  but  upon  an  examination  we 
find  that  It  lacks  every  element  of  a  case- 
made.  This  caee  has  been  before  ns  once 
before.  The  first  appeal  will  be  found  in  3 
Okl.  Cr.  693,  107  Pac.  73a  The  opinion  was 
delivered  on  the  30th  day  of  March,  1910, 
and  the  case  was  reversed  and  remanded 
for  a  new  trial. 

More  than  two-thirds  of  what  pniporta  to 
be  the  case-made  now  before  us  relates  en- 
tlrdy  to  the  first  trial  of  this  cause,  and 
purports  to  be  a  copy  of  the  record  of  that 
trial,  and  states  matters  which  did  not  occur 
upon  the  second  trial,  and  of  which  tbe 
Judge,  who  presided  at  the  second  trial,  conid 
have  no  personal  knowledge  becanse  be  did 
not  preside  at  the  first  triaC 

We  have  not  overlooked  the  case  of  Day 
V.  State,  dedded  at  the  May  term  of  this 
court  See  7  OkL  Cr.  27tf,  123  Pac.  436. 
Judge  Doyle,  speaUng  fw  the  court,  there 
said;  "An  application  for  a  change  of  rane 
and  affidavits  In  support  thereof  and  pro- 
ceedings had  thereon,  are  not  properly  «  part 
of  the  record,  and  can  only  be  preeented  for 
review  on  appeal  by  incorporating  the  same 
into  a  bill  of  exceptions,  as  provided  by  ar* 
tide  12  of  Procedure  Criminal  (Oomp^  Iaws 
1909.  H  6885-6894).  or  by  a  casfrmade.  Only 
the  record  proper  can  be  reviewed  by  this 
court  on  appeal  by  transcript  under  tbe  co- 
tlficate  of  the  derk  of  the  trial  conrt  F« 
this  reason,  the  question  argued  1^  the  de- 
fendant's counsd  cannot  be  reviewed 
the  record  before  us."  This  is  in  harmony 
with  the  views  herein  expressed,  because  the 
application  for  a  change  of  venue  and  the 
affidavits  in  support  thereof  set  out  in  this 
pretended  caee-made  were  preeented  to  and 
passed  upon  by  anothw  Judge.  If  apprihmt 
had  desired  to  make  tbeae  things  a  part  of 
the  case-made,  he  should  have  preeented 
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them  In  proper  form  to  Jndge  Balney,  who 
tried  this  ease,  otherwise  it  would  he  legally 
imposrible  for  Judge  Balxwy  to  certify  to 
tbem.  Therefore  we  cannot  consider  the  ap- 
plication and  affidavits  contained  In  this  pre* 
tended  case-made,  which  were  presented  to 
and  passed  np<ni  hy  a  preceding  Jndge,  and 
thdr  Impropor  Incorporation  In  this  record 
does  not  make  It  a  case-made  It  is  true 
that  the  order  granting  the  chai^  of  venue 
is  properly  in  the  record,  because  it  purport- 
ed to  be  a  judgment  of  the  court;  but  we 
cannot  consider  it  because  not  certified  to 
by  the  ^etk  of  the  omrt,  as  the  law  directs. 
That  portion  of  the  purported  case-made 
now  before  us,  which  relates  to  the  second 
trial  of  this  cause,  contains  nothing  exieept  a 
copy  ct  the  clerk's  minutes  of  the  trial,  the 
Twdlct,  the  motion  in  arrest  of  Judgment, 
and  the  order  of  the  court  thereon*  and  the 
final  Judgment  of  t2ie  court  These  things 
were  alt  matters  of  record;  and,  if  appe- 
lant desired  to  bring  than  before  us,  he 
should  have  had  the  transcript  of  the  record 
properly  certified  by  the  clerk  of  the  court 
as  the  law  requires.  A  Judge  cannot  certify 
to  the  records  of  his  court,  because  be  is  not 
the  custodian  of  such  record,  sare  and  ex- 
cept in  those  cases  where  a  county  Ju^  has 
no  clerk,  and  he  performs  the  <dwlca)  work 
himself. 

As  was  said  by  Judge  Doyle  In  the  case  of 
Day  T.  State,  supra:  "Only  the  record  prop- 
er can  be  reviewed  by  this  court  on  appeal 
by  transcript  under  the  certiQcate  of  the  clerk 
of  the  trial  court  For  this  reason,  the  ques- 
tion argued  by  the  defendant's  counsel  can- 
not be  reviewed  upon  the  record  before  us." 

In  the  case  of  Cohn  v.  State,  4  Okl.  Cr. 
493,  113  Pac  219,  Judge  Richardson,  speak- 
ing for  this  court  said:  "A  transcript  of  the 
record  proper  can  be  authenticated  only  by 
the  custodian  of  the  record,  and  this  the  spe- 
cial Judge  Is  not  The  regular  Judge  of  the 
county  court  Is  the  custodian  of  the  records 
of  the  county  court  Just  as  the  clerk  of  the 
district  court  Is  the  custodian  of  the  records 
of  that  court"  This  case  was  tried  before 
a  special  judge  In  the  county  court  of  Pitts- 
burg county,  and  the  special  judge  attempted 
to  verify  a  transcript  of  the  record,  and  the 
appeal  was  dismissed  on  the  ground  that  he 
was  not  the  custodian  of  the  records. 

In  the  case  of  Dnrant  v.  State,  3  Okl.  Or. 
447,  106  Pac.  661,  this  court  said:  "A  tran- 
script of  the  record,  not  certlfled  to  by  the 
clerk  of  the  district  court,  will  not  be  con- 
sidered on  appeal." 

In  the  case  of  Sampson  Lewis  v.  State,  3 
Okl.  Or.  449,  106  Pac.  647,  this  court  said: 
"There  is  no  certificate  of  the  clerk  of  the 
dlsmct  court  to  what  purports  to  be  the 
transcript  of  the  record.  The  clerk  must 
certify  to  the  accuracy  of  the  transcript. 
There  is  nothing  before  this  court  which  we 
can  consider." 

In  the  case  of  David  Makatch  r.  State,  5 


OkL  Gr.  S4,  113  Pac.  200,  this  ooort  flaldt 
"miere  an  appeal  la  attempted  to  be  takw 
upon  a  transcript  of  the  record,  th«  clerk  of 
the  court,  from  which  the  appeal  Is  takoi, 
must  certify  tlut  the  transcript  contains  a 
trufe  and  correct  copy  of  the  record  Of  the 
proceedings  of  the  loww  court" 

In  the  case  of  Dobbs  t.  State,  9  Okl.  Gr. 
481.  lis  Pac.  871,  this  court  said:  "Where 
an  attempt'  is  made  to  appeal  a  case  unless 
the  piOTisions  of  the  law  regulating  ttie 
manner  of  taking  an  appeal  are  compiled 
with,  tSils  court  does  not  acquire  Jorisdlctloa 
at  such  case." 

If  the  record  before  us  had  been  properly 
certified  by  the  clerk  of  the  district  court  of 
Atoka  county,  we  could  condder  this  ai^Kal 
as  upon  a  transcript  of  the  record.  But 
there  Is  no  such  certificate  in  the  record. 
The  time  for  preparing  and  filing  a  cerUfled 
transcript  of  the  record  has  long  sln<»  ex- 
pired. Our  statute  upon  the  subject  of  ap- 
peals is  so  simple  that  even  a  child  should 
understand  it  and  It  has  been  so  often  con- 
strued by  this  court  that  we  are  at  a  loss 
to  understand  why  lawyers  will  continue  to 
attempt  to  take  appeals  without  making  the 
least  efllort  to  comply  with  the  statute. 

For  the  purpose  of  preventing  further  lit- 
igation with  reference  to  this  case,  we  will 
say  that  the  proposition  attempted  to  be 
raised  by  counsel  for  appellant  Is  stated  in 
his  brief  as  follows:  "The  plalnttfl  in  error 
was  Indicted  In  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory, 
at  Atoka,  prior  to  the  admission  of  the  state 
Into  the  Union.  After  statehood  the  district 
court  of  Atoka  county,  OkL,  assumed  juris- 
diction of  the  cause,  and  thereafter,  upon 
May  18,  1908,  plaintiff  In  error  was  granted 
a  change  of  venue  to  the  district  court  of 
Coal  county.  Thereafter,  upon  May  30, 1908, 
the  court  adjourned  the  May,  1908,  term  un- 
til court  in  course.  Thereafter,  -upon  July 
IS,  1908.  a  stipulation  to  withdraw  the 
change  of  venue  was  filed  by  the  county  at- 
torney, and  Balls  Bros,  and  James  M. 
Humphrey,  attorneys,  then  representing 
plaintlfr  in  error,  but  no  otAer  was  made  in 
either  of  the  district  court  of  Atoka  county 
or  the  district  court  of  Coal  county  setting 
aside  or  canceling  the  order  for  the  change 
of  venue,  or  in  any  way  changing  or  modify- 
ing the  order  made  at  the  previous  term  of 
the  court  'Plaintiff  in  error  was  thereafter 
tried  in  the  district  court  of  Atoka  county, 
convicted,  sentenced  to  the  penitentiary  for 
life,  and  appealed  his  case  t»  this  honorable 
court  where  It  was  reversed.  See  8  OkL 
Cr.  S93  [107  Pac.  738].  The  case  was  n- 
manded  to  the  district  court  of  Atoka  coun- 
ty, Okl.,  where  plaintiff  in  error  was  again 
tried  at  the  October,  1910,  term  thereof,  and 
again  convicted  and  sentenced  to  life  Im- 
prisonment in  the  state  pealtentiary.  The 
plaintiff  in  error  filed  a  motion  in  arrest  of 
ju^nwl^  which  motion  was  by  the  court 
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overruled,  and  plaintiff  In  error  now  again 
appeals  to  this  court  «  «  *  The  said 
district  court  of  Atoka  county,  Okl.,  erred 
In  again  attempting  to  assume  jurisdiction 
of  the  said  cause  and  in  forcing  plaintiff  in 
error  to  go  to  trial,  over  his  objections,  when 
an  order  changing  the  venue  in  this  action 
to  Coal  county  had  been  granted  upon  the 
18th  day  of  May,  1908,  by  which  said  order 
the  said  district  court  of  Atoka  county,  Okl., 
lost  jurisdiction  of  the  said  cause.  That  the 
said  order  changing  the  venae  to  Coal  coun- 
ty, Okl.,  still  remains  in  full  force  and  ef- 
fect. That  the  same  has  never  been  vacat- 
ed, neither  has  any  attempt  ever  been  made 
to  vacate  the  same  or  to  have  the  order  an- 
nulled or  set  aside.  That  the  said  district 
court  of  Atoka  county,  Okl.,  ma  without  ju- 
risdiction to  hear  and  detennine  the  said 
cause." 

Even  if  everything  claimed  by  counsel  for 
appellant  was  properly  before  us,  he  would 
be  confronted  with  the  difficulty :  It  appears 
from  the  pretended  case-made  that  the  ap- 
plication for  a  change  of  venue  and  the  affi- 
davits in  support  thereof  were  first  presented 
to  Hon.  A.  T.  West,  the  regularly  elected 
judge  of  the  district  court  of  Atoka  county, 
and  that  on  the  12th  day  of  May,  19U8,  such 
application  for  a  change  of  venue  was  de- 
nied by  him.  On  the  ISth  day  of  May  there- 
after we  find  the  following  order  or  judg- 
ment In  the  record  before  us:  "State  of 
Oklahoma  v.  Jonas  Jones.  This  cause  com- 
ing on  upon  the  motion  to  set  aside  former 
order  of  A.  T.  West,  judge,  overruling  mo- 
tion for  change  of  venue.  The  court  having 
heard  the  motion  read  and  argument  by  at- 
torneys for  both  state  and  defense,  and  be- 
ing fully  advised  in  the  premises,  finds  that 
a  change  of  venue  should  be  granted.  It  Is 
therefore  ordered  that  this  cause  be,  and  it 
is  hereby,  sent  to  Coal  county  for  trial,  and 
the  clerk  is  ordered  to  make  up  transcript 
and  transfer  same  to  district  court  of  Coal 
count?,  OkL  [Signed]  W.  S.  Farmer,  Spe- 
cial Judge."  It  is  also  made  to  appear  in 
the  record  that  on  the  same  day  on  which 
this  order  was  entered,  and  before  the  order 
was  made,  W.  S.  Parmer  was  elected  by  the 
bar  and  took  the  oath  of  office  as  special 
judge  of  the  district  court  of  Atoka  county 
to  try  this  case.  At  the  time  of  this  at- 
tempted election  by  the  bar  of  a  special 
judge,  there  was  no  law  providing  the  ma- 
chinery for  the  election  of  a  special  judge; 
neither  does  the  record  show  that  Judge 
West  was  disqualified  or  was  unable  to  pre- 
side at  the  trial  of  this  case.  Neither  the 
lawyers  in  a  case  or  the  entire  bar  can  take 
a  case  out  of  the  hands  of  the  r^ular  judge 
in  this  way.  The  r^nlar  Judge  must  be 
disqualified  from  trying  the  case.  Judicial 
power  cannot  be  conferred  In  this  manner. 

Section  194,  Williams*  Const  of  Oklahoma, 
among  other  things  provides:  "In  the  event 
any  judge  shall  be  disqualified  for  any  rea- 
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son  from  trying  any  case  in  his  district,  the 
parties  to  such  case  may  agree  upon  a  judge 
pro  tempore  to  try  the  same,  and  if  such 
parties  cannot  agree,  at  the  request  of  either 
par^  a  judge  pro  tempore  may  be  elected 
by  the  members  of  the  bar  of  the  district 
present  at  such  term.  If  no  election  for 
judge  pro  tempore  shall  be  had,  the  Chief 
Justice  of  the  state  shall  designate  some  oth- 
er district  judge  to  try  such  case."  This 
section  of  tfie  Constitution  is  not  self-eze- 
eutlng,  and  did  not  go  into  effect  until  sec- 
tion 2014.  Comp.  Laws  of  Okla.  1909.  was 
enacted  by  the  Legislature,  which  provides 
the  machinery  for  the  election  of  a  special 
judge.  This  law  was  not  passed  until  the 
22d  day  of  March.  1909.  The  election,  there- 
fore, of  Mr.  W.  S.  Farmer  to  sit  as  special 
judge  In  this  case  was  void,  and  he  was  not 
a  judge  either  de  facto  or  de  jure,  and  bad 
no  right,  or  shadow  of  right,  to  set  aside  the 
previous  order  of  Judge  West  overmllng  the 
motion  for  a  change  of  venue,  and  such  pn- 
tended  order  was  void. 

This  question  was  not  passed  upon  on  the 
previous  appeal,  because  at  that  time  the 
members  of  this  court  were  divided  In  opin- 
ion as  to  whether  or  not  the  provision  of  the 
Constitution,  providing  for  the  election  of  a 
special  judge,  was  self-eiecutlng.  At  that 
time  the  writer  was  Inclined  to  think  that  it 
was  self-executing;  the  other  members  of 
the  court  questioned  this.  Upon  more  ma- 
ture reflection,  we  unanimously  reached  the 
opinion  that  such  was  not  the  case.  It  was 
on  account  of  this  conclusion  that  the  act  of 
February  22,  1909,  was  passed  by  the  Leg- 
islature. So  even  if  the  qnesdon  attempted 
to  be  presented  was  properly  raised  by  the 
record,  this  conviction  would  be  affirmed. 
This  court  has  not  acquired  jurisdiction  of 
this  cause.  The  record  before  us  Is  a  nul- 
lity. 

The  attempted  appeal  must  be  dismiased, 
with  directions  to  the  district  court  of  Atoka 
county  to  proceed  with  the  execution  of  Its 
judgment 

ABMSTHONG  and  DOTI^B,  JJ^  eonenr. 

OK  C*l.  ») 

BHPIBB  STEAM  LAUNDBT  t.  LOZIEB. 
(li.  A.  2,942.) 
(Supreme  Court  of  California.  Hardi  7,  IMS.) 
iKJUNCTiON  (5  56*)— Subjects  of  Pbotection 

— DtBCLOSUBE  OF  USB  OF  TRAOK  SBCBETS— 

"Tbade  Hecsets  and  Coumunicatiohs." 
Civ,  Code,  {  1985,  provides  that  everj-thing 
which  an  employ^  acquires  by  virtue  of  his  em- 
ployment, except  his  compensation,  belongs  to 
his  employer.  Plaintiff,  a  laundi^  company, 
employed  defendant  as  a  driver,  and  fonudied 
him  a  list  of  customers  thereon.  It  was  his  du- 
ty to  revise  the  list  by  notice  of  changes  of  ad- 
dress and  of  tlie  address  of  new  coatomers,  and 
to  furnish  plaintiff  with  a  complete  list  of  cus- 
tomers on  that  route,  and  agreed  that  he  would 
not  solicit  work  from  any  of  plsintiffa  custom- 
ers, either  for  himself  or  aa  an  employe  of  any 
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other  person  or  corporation.  Defendant  left 
plaintilTs  employment,  and  solicited  lanndry 
work  from  its  customers  olon;  such  route,  and 
disclosed  the  Ust  in  liis  possession  to  bis  new 
employer,  and  took  away  the  patronage  of  many 
of  plaintiff's  former  custometv.  Jield.  tliat  the 
list.  tliougL  in  part  made  by  defenaant,  was 
plaintiff's  absolute  property;  that  defendant's 
agency  was  one  of  trust  and  confidence ;  that 
the  knowledge  he  so  acquired  fell  within  the 
meaning  of  "trade  secrets  and  commuaications"; 
and  that,  independent  of  tbe  express  contract, 
defendant's  discioeare  of  such  trade  secrets  and 
c<Afid«itiai  commnnicatitms  woald  be  enjoined. 

[Ed.  Is'ote.— For  other  cases,  see  Injunction, 
Cent  IKg.  i  110;  Dec.  Dig.  |  S6.*] 

Department  2.  Aj^peal  from  Siverlor 
Court,  Los  Angeles  Count?;  hwa  F.  Mobs, 
Judge. 

Action  by  the  Emptre  Steam  Lamidry 
against  Bnaoli)haa  Loder.  Judgment  for 
plalntitt,  and  defendant  anwals.  Affirmed. 

J.  R.  Wilder,  of  Los  Angeles,  for  appel- 
lant Hunsaker  &  Britt  and  Luden  J.  Clarke, 
all  of  Los  Angeles,  tor  re^ndent 

HENSHAW,  J.  This  is  an  appeal  from 
the  Judgment  of  tbe  superior  court  of  Los 
Angeles  county  awarding  plaintiff  a  perpet- 
ual injunction.  The  appeal  Is  on  the  judg- 
ment roll. 

The  facts  pleaded  and  found  are  that 
plaintiff  is  a  corporation  engaged  in  the  laun- 
dry business  in  the  city  of  Los  Angeles,  hav- 
ing a  large  number  of  regular  customers  and 
a  valuable  and  growing  business.  This  busi- 
ness to  a  large  extent  is  conducted  through 
its  agents  and  the  drivers  of  its  wagons, 
who  canvass  from  house  to  house  soliciting 
orders  for  lanndry  work,  collect  and  return 
tbe  clothes.  Each  of  these  agents  and  driv- 
ers has  a  particular  route.  On  this  he  is 
required  to  call  for  lanndry  work  upon  regu- 
lar recuning  days  of  «ich  week.  Thus  the 
whole  week  is  consumed  by  each  driver  in 
covering  his  route.  The  names  and  address- 
es of  plaintiff's  customers,  together  with  the 
day  of  tbe  week  their  lanndry  is  to  be  call- 
ed for,  are  kept  in  special  prepared  lists  by 
plaintiff,  and  are  used  for  plaintiff's  business 
purposes  by  its  drivers  and  agents.  These 
lists  have  been  complied  and  are  maintained 
at  the  expenditure  of  a  large  sum  of  money, 
and  they  enable  tbe  plaintiff  to  keep  a  check 
upon  its  business,  and  to  increase  and  extend 
it  where  possible.  They  constitute  a  trade 
secret  of  great  value  to  plaintiff.  Upon  Sep- 
tember 1,  1909,  defendant,  who  had  previous- 
ly been  employed  by  plaintiff,  became  one  of 
its  agents  and  drivers,  and  was  put  in  charge 
of  a  route  known  as  route  No.  6,  covering  a 
designated  portion  of  the  city  of  Los  Ange- 
les. Plaintiff  at  its  own  expense  furnished 
defendant  a  team  and  a  wagon  which  were 
used  by  the  latter  on  plaintiff's  business  in 
connection  with  his  route.  The  route  super- 
intendent of  plaintiff  accompanied  defendant 
upon  his  earlier  tilps  and  Introduced  him  to 
plaintiff's  customers.   Thereafter,  from  time 


to  time,  other  a^nte  of  plaintiff  canvassed 
this  section  of  the  city,  and  secured  addition- 
al customers  for  plaintiff.  Tbe  laundry  work 
of  these  additional  customers  was  thereafter 
called  for  and  delivered  by  defendant;  the 
names  of  these  additional  customers  being 
added  to  the  list  kept  by  plaintiff.  On  Sep- 
t ember  22,  1909,  defendant  volnntariiy  enter- 
ed into  a  contract  with  plaintiff  concerning 
the  duties  and  liabilities  of  the  employment 
By  Its  terms  the  plaintiff  agreed  to  furnish 
a  horse  and  wagon  at  its  own  expense.  De- 
fendant agreed  to  use  the  horse  and  wagon 
for  the  purpose  of  collecting  the  laundry  in 
the  manner  indicated.  The  compensation  of 
defendant  was  fixed  upon  a  commission  tu- 
sla  Defendant  agreed  that  at  any  time  dar- 
ing his  employment  he  would,  on  demand, 
furnish  plaintiff  and  its  snccessors  a  oran- 
plete  list  of  the  correct  names  and  places  of 
residence  of  all  its  castomers  almig  any  of 
its  routes  to  whi^  he  mi^t  have  been  as- 
signed, that  he  would  inunediately  notify 
plaintiff  of  the  name  and  address  of  any  new 
customer,  and  report  all  changes  tjf  resi- 
dence of  (dd  cnatomws,  so  that  upon  the  ter- 
mination of  Ills  enqilo^ent  the  lanndry 
company  should  have  &  complete  list  of  the 
correct  names  and  places  of  residence  of  all 
its  customers  with  whom  it  bad  dealt .  Par- 
agraph 7  of  the  contract  Is  in  the  fallowing 
language:  "Tbe  said  pariy  of  tbe  second 
part  further  agrees  tbat  be  will  not  solicit 
laundry  work  from  any  of  tbe  cnstomers  of 
the  Eknplre  Steam  lAundry  or  its  sncces- 
sors in  said  laundry  business,  either  lor 
himself  or  as  employd  of  any  other  person 
or  corporation,  nor  In  any  manner  attempt 
to  induce  any  of  tbe  castomers  of  the  Em- 
pire Steam  lAundry  to  withdraw  tbelr  cus- 
tom from  it  or  its  successors,  either  during 
his  employment,  after  his  enqptoymCTt  shall 
cease,  or  in  contemplation  of  the  cessation 
of  his  onployment,  and  that  if  be  tbreatois 
or  attempts  to  solicit  sucb  laundry  worit 
from  any  of  the  cnstomers  of  tbe  said  Em- 
pire Steam  Lanndry,  or  its  successors  In  tbe 
laundry  business,  then  in  any  suit  that  may 
be  brought  by  the  Empire  Steam  Lanndry, 
or  Its  successors,  for  the  violation  of  this 
contract  in  that  respect,  the  party  of  the 
second  part  agrees  tbat  an  order  may  be 
made  in  such  suit,  enjoining  him  from  vio- 
lating any  of  the  said  provisions  of  this 
agreement,  and  an  order  to  that  effect  may 
be  made  pending  the  litigation  as  well  as 
upon  the  final  determination  thereof,  and 
that  such  application  for  such  writ  of  in< 
junction  shall  be  without  prejudice  to  any 
other  right  of  action  which  may  accrue  to 
the  Empire  Steam  Laundry  or  its  successors 
by  reason  of  the  breach  of  its  contract  on 
the  part  of  the  party  of  the  second  part." 

A  termination  of  this  contract  was  made 
optional  with  each  party  to  it  upon  30  days* 
notice  to  the  other.  Defendant  continued  in 
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this  employment  until  Febrnary  12,  1910, 
when,  In  violation  of  the  contract,  and  with- 
out cause  or  notice  to  plaintiff,  he  qntt  Its 
employ  and  entered  the  employ  of  a  rival 
competitor  of  the  plaintitr,  and  thereafter 
comm«iced  to  canvass  and  continued  to  can- 
vass and  solicit  laundry  work  from  the  cus- 
tom^ of  plaintiff  along  route  No.  6.  De- 
fendant, when  he  quit  the  employment  of 
the  plaintiff,  Intended  to  divulge  and  make 
use  of  all  the  Information  he  had  acquired 
while  employed  by  plaintiff  as  Its  driver  and 
agent  and  to  disclose  thle  to  Ms  new  employ- 
er, and  he  did  so  ose  his  knowledge  and  In- 
formation, Including  the- lists  of  customers 
which  he  had  in  his  possession,  and  which 
he  refused  to  deliver  to  plaintiff.  As  a  re- 
sult defendant  has  been  able  to  carry  the 
patronage  of  many  of  i^intlfrs  former  cus- 
tomers to  the  new  employer,  to  the  great 
buednesB  loss  and  injury  of  plaintiflr.  Upon 
these  facts  and  the  logical  conclusions  of  ikw 
drawn  therefrom.  Judgment  was  entered  per- 
I>etaally  «iJolnlng  the  defendant  "from  in 
any  manner  soliciting  or  receiving  laundry 
work  from  any  of  the  persons  who  were  on 
February  12,  1910,  customers  of  the  plalntUI 
along  the  route  assigned  by  plaintiff  to  de- 
fendant while  the  defendant  was  In  the  em- 
ployment of  plalntUI,  and  known  and  desig- 
nated as  route  No.  6,  which  is  embraced 
within  that  portion  of  the  city  of  Los  An- 
felea,  county  and  state  aforesaid."  Here 
follows  a  description  of  the  district  covered 
by  route  No.  6. 

The  sole  proposition  advanced  upon  this 
a[q;>eal  Is  that  the  contract  between  the  luur- 
tles  was  void  under  sections  1673,  1674,  and 
1676  of  our  Civil  Code,  as  being  a  contract 
in  restraint  of  trade,  not  count^ianced  by 
our  law.  Wherefore  the  injunction  to  en- 
force the  terms  of  the  contract  1b  Itself  with- 
out warrant  in  law.  It  Is  true  that  the  court 
finds  that  the  contract  between  these  parties 
vras  freely  and  voluntarily  entered  Into  and 
that  It  was  not  In  restraint  of  trad^  but 
Into  this  question  It  is  wholly  unnecessary 
to  enter.  For  the  Judgment  of  the  court  does 
not  rest  alone  upon  its  findings  as  to  the  va- 
lidity of  the  contract,  but  declares  a  viola- 
tion of  platntUTs  rights  under  circomstanees 
cognizable  In  equity,  without  any  express 
contract  whatsoever  upon  the  subject  Eq- 
uity always  protects  against  the  unwarrant- 
ed disclosure  and  unconscionable  use  of  trade 
secrets  and  confidential  business  communlca- 
tloDS.  So  little  does  this  equitable  Jurisdic- 
tion depend  upon  an  express  contract  that  it 
has  been  said  by  high  authorlt^r  that  it  ex- 
ists in  every  contract  of  service  "in  the  ab- 
sence of  a  stipulation  to  the  contrary."  Bobb 
V.  Green,  L.  B.  [1895]  2  Q.  B.  Div.  1,  10. 
Therefore  the  question  of  the  contract  be- 
tween the  parties  becomes  immaterial,  ex- 
cept that  its  consideration  plainly  evinces 
the  Intent  of  the  parties,  the  one  to  protect 
itself  against  the  doing,  the  other  to  abstain 
from  doing  the  very  things  which  the  court 
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finds  that  defendant  upon  the  termination  of 
his  employment  immediately  proceeded  to  do. 

There  caa  be  no  question,  under  the  find- 
ings here  presented,  but  that  defendant's 
agency  was  one  of  trust  and  confidence.  His 
duties  were  to  serve  well  the  customs  of 
plaintiff,  to  increase  the  business  of  the  i^aln- 
tiff,  to  solldt  new  business,  and  keep  a  com- 
plete and  conftd«)tlal  list  of  all  the  costom- 
era.  This  list,  ey&i  thont^  In  part  piepared 
by  him,  was  the  absolute  propoly  of  trialn- 
tUT,  and  was  a  valuable  part  of  its  property. 
Civ.  Code,  1 198S;  Gower  v.  Andrew,  59  CaL 
119,  43  Am.  Rep.  242 ;  Bums  v.  Clark,  133  CaL 
634,  66  Fnc  12,  85  Am.  St  Rep.  233.  Thus 
In  Lamb  v.  Evans,  U  B.  [1S&3]  CSl  Dir.  218. 
canvassers  for  a  dlrectur*  After  leaving  the 
service  of  their  former  employer,  used  the 
data  they  had  collected  to  assist  a  rival  pub- 
lication In  procuring  advertisements  from  the 
same  parties.  An  injunction  was  granted, 
and  the  court  said:  "What  right  has  any 
agent  to  use  materials  oCtained  by  him  in 
the  course  of  bis  employment  and  for  his 
employer  against  the  Interest  of  that  em- 
ployer? I  am  not  aware  that  be  has  any 
sa<A  right  Su(A  a  use  Is  contrary  to  the 
relation  whi(A  exists  between  prIncUial  and 
agent  It  la  contrary  to  the  good  faith  of 
the  employment,  and  good  finlth  underlies  the 
whole  of  an  agent's  obligations  to  his 
dpal.  No  case,  unless  It  be  the  one  which  I 
will  notice  presently,  can  I  believe  be  found 
which  la  contrary  to  the  goieral  principle 
upon  which  this  Injunction  is  framed,  vis., 
that  an  agent  has  no  right  to  employ  as 
against  his  principal  materials  whidi  that 
agoit  has  obtained  only  for  his  principal 
and  In  the  course  of  his  agency.  They  are 
the  property  of  the  prlndpaL  The  principal 
has,  in  my  judgment,  sudi  an  interest  in 
them  as  entitles  him  to  restrain  ttie  agmt 
from  the  use  of  than  exo^t  for  tfa*  pur- 
pose for  which  th^  were  sot" 

That  equity  will  always  protect  against 
the  unwarranted  dlsdosore  of  trade  secrets 
and  confide^itlal  communications  and  t3te  like 
is,  of  course,  settled  beyond  peradventnre. 
Joyce  on  Injunction,  i  461 ;  1  Story's  Bq. 
Jur.  aoth  Ed.)  i  325;  1  High  on  Injunction 
(3d  Ed.)  i  19 ;  Tulcan  Detlnnlng  CO.  Ameri- 
can Can  Co.,  72  N.  J.  Bq.  387.  67  AtL  338, 
12  L.  B.  A.  (N.  S.)  102;  Stevens  &  Ca  v. 
StUes,  29  B.  I.  399,  71  AtL  802,  20  Ia  B.  A. 
(N.  S.)  933,  17  Aon.  Cas.  140;  Witkop  & 
Holmes  Co.  v.  Boyce,  61  Misc.  B^.  126,  112 
N.  Y.  Supp.  874,  affirmed  131  App.  Div.  022, 
115  N.  Y.  Supp.  1150;  Witkop  &  Holmes  Co. 
V.  Boyce,  64  Misc.  Rep.  374,  US  N.  Y.  Supp. 
461 ;  Witkop  ft  Holmes  Co.  v.  Great  Atlantic 
&  Pacific  Tea  Co.,  69  Misc.  Bep^  90,  124  N.  Y. 
Supp.  956;  Union  Switch  &  Signal  <3o.  T. 
Sperry  (U  C.)  169  Fed.  926;  Peabody  r. 
Norfolk,  OS  Mass.  452,  96  Am.  Dec:  664 ;  Lov- 
en  V.  People,  158  111.  159,  42  N.  E.  82. 

It  would  seem,  therefore^  that  the  raly 
question  left  In  the  case  is  whether  the 
knowledge  so  acquired  bf  defendant  and 
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which  he  wu  80  using  comes  faliiy  within 
the  me&ning  of  trade  secrets  and  conuDunlca- 
tlona.  Upon  tbla  questton  ndther  reaaonliig 
nor  antborUy  can  leave  one  In  doaU.  The 
TOngllah  case,  from  which  qnotatlon  has  al- 
ready been  made,  la  well  nl^  poxaUdL  In 
Ha«kett  T.  A.  Lb  A  J.  J.  B^rnolAi  C!o^  30 
Mlae.  Kep.  788,  62  N.  Z.  Bnpp.  1076^  It  was 
held  that  the  knowledge  acguired  by  the  can- 
vaaring  agmt  of  a  gioeny  company  of  the 
names  and  addresses  of  Its  costomers  is 
knowledge  against  the  ndsose  of  wbldi  eovl- 
ty  will  i^tect  as  hdng  in  the  natoxe  of  a 
trade  secret;  the  court  there  saying:  "This 
knowledge  was  In  the  natnre  cS  a  trade  se* 
ciet,  and  was  imparted  to.  the  plaintiff  at  the 
time  he  was  eavloyed  by  def»dant;  solely 
to  enable  him  to  .^ofltably  and  Intelligently 
attend  to  the  boslneBB  of  the  defendfint" 
And,  flnaUy,  we  can  do  no  better  than  to 
quote  from  Wltkop  &  Holmes  Co.  t.  Boyce, 
fll  Mlsa  Rep.  m,  112  K.  Y.  Snpp.  874.  There 
It  aK)eared  that  idalntiff  was  a  corporation 
oigaged  In  the  general  business  In  the  city 
of  Buf&ilo  of  dealing  In  teas,  coffees*  spices, 
etc.  It  maintained  bnindi  stores  In  other 
dttes,  and  as  an  indnoemoit  to  Its  enstomers 
it  gave  trading  stamps,  redeemable  at  any 
of  Its  stores.  A  large  part  of  Its  business 
was  done  through  Its  ag«its  and  canvassers 
who  were  sent  out  by  plaintiff  and  given  a 
written  list  of  the  names  and  addresses  of 
the  costonlers.  These  canvassers  were  as- 
^gned  to  spedOc  routes,  and  their  work  in- 
cluded tiie  calling  npon  customers  once  a 
week  and  delivering  to  them  the  goods  pre- 
viously ordered.  The  i^lntifl'B  contract  with 
the  defendant,  as  In  this  Instance,  contained 
an  express  provi^n  by  wliidi  deteidant 
agreed  that  upon  leaving  plaintiff^  employ 
he  would  not  solicit  for  another  business 
from  plaintUTs  custCKners.  Def^dant,  as 
here,  left  plaintifTs  employ,  and  entwed  the 
&n^y  of  a  competitor  of  plaintiff  and  Im- 
mediate commenced  to  solicit  orders  from 
jdaintUTs  customers.  The  court  inued  its 
lojnnctton,  saying:  "The  plaintiff  further 
contends  that;  Indcftendent  of  the  contract 
between  the  parties  and  by  virtue  of  general 
principles  of  eqalt^i  the  defendant  should  be 
enjoined  from  enttdng  away  or  ^*^tfa*g  with 
such  of  the  plaintiff's  customers  as  had  there- 
tofore  given  orders  to  the  i^lntiff  throng  the 
defttidant  We  tUDfc  the  plaintiff  may  well 
rest  Its  case  on  the  last  ground  alone,  and 
that  the  injnnctlon  is  well  sustained  on  prin- 
ciple and  wdl-conridoed  aotliority.  *  *  • 
The  doctrine  has  beoi  most  frequently  ap- 
plied to  eases  where  some  secret  iwocess  or 
formula  of  mann  facto  re  has  been  involved. 
*  *  *  Tbt  princiiAe  of  law,  howww,  is 
not  confined  to  secret  processes  of  manufae- 
ture  or  methods  of  doing  business,  but  has 
a  rnntih  wider  application,  as  stated  by  Mr. 
Justice  Story.  The  names  of  the  customers 
of  a  business  conown  whose  trade  and  pat- 
ronage have  been  secured  by  years  of  busi- 


ness ^tort  and  advertising;  and  the  expendi- 
ture of  time  and  mon^,  comtUutliig  a  part 
of  the  good  will  of  a.  business  which  rater- 
prise  imd  foresight  luive  built  up,  should  be 
deemed  Just-  as  sacred  and  entlUed  to  the 
same  protection  as  a  secret  of  compounding 
some,  article  of  manufacture  and  onnmerce. 
*  *  *  In  recent  years  there  has  been  de- 
veloped, by  the  adjudications  of  our  courts 
and  by  legislation,  a  considerable  body  of 
law  looking  toward  the  protecUtm  of  the  busi- 
ng world  against  unfair  competltitm ;  and, 
if  we  correctly  Interivet  these  dedslon%  a 
court  of  equity  stands  ready  to  restrain  such 
acta.  We  ther^nre  are  of  the  opinion  that;  In- 
d^)end»t  of  any  cqireBsonktract  between  the' 
parties,  equity  «^  restrain  the  acts  of  whl^ 
the  plaintiff  complains,  and  which  the  defend- 
ant tbreateoiB  and  clahns  the  right  to  do.  This 
arises  out  of  a  violation  of  duty  having  its 
origin  in  the  ration  of  employer  and  em- 
ployed, and  an  implied  contract  that  an  em- 
ploytf  will  not  divulge  confidential  knowledge 
gained  In  the  course  of  ids  employment,  or 
use  sudi  Intormation  to  his  oiqAoyer'a  prej- 
udice." 

The  Judgmoit  appealed  from  is  therefore 
aflhrmed. 

We  concur:  UBLTIN,  J.;  LORIGAN,  J. 


ass  CaL  1QS> 

FOLET  et  aL  t.  N(»tTHBIBN  CALIFOBNU- 
POWER  CO.   (Sae.  1,9»7.) 

(Snpreme  Court  of  California.   March  8,  1918.) 

1.  Afpsal  Ann  Ebbob  ({  119S*)— Law  or  thb 
Case. 

Notwithstanding  the  trial  eonrfs  refosal  to 
grant  a  new  trial,  the  jury's  Qndlng  of  contribn* 
tory  negligence  cUd  not  become  the  law  of  the 
case,  eren  though  the  evidence  as  to  contribu- 
tory negligence,  on  the  second  trial  1^  the  court, 
a  fury  being  waived,  was  the  same  as  on  Ae 
first :  the  new  trial  having  been  granted  by  the 
aiH^Uate  coort,  with  a  statement  that  the  teati- 
mony  on  such  issue  left  room  for  candid  differ- 
ence <tf  opinioii,  because  of  error  In  an  instmts 
tion  requiring  of  the  injured  person  too  high  a 
degree  of  teomical  knowledge. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
gror^^Cent  Dig.  U  4m.-m6;  Dec.  Dig.  | 

2.  Appeal  Ann  Ebbob  (|  1196*)--IiAw  or  ths 

Case. 

As  regards  the  question  of  application  of 
the  law  of  the  case,  additional  evidence  on  the 
second  trial,  even  though  cnmulativa,  is  not  to 
be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4681-4666;  Dee.  Dig.  | 
119&.*] 

S.  APPXAI,  AHD  SteOB  (I  1198*)— LtAW  OF  TBS 

Can. 

Evidence  on  a  new  trial,  in  an  action  for 
death  from  contact  with  a  live  wire  lying  on 
the  ground.  Is  not  merely  cumulative  to  that 
on  the  first  trial,  as  regards  the  law  of  tiie  case 
on  the  question  of  contribatory  ue^igence;  it 
for  the  first  time  attempting  to  show  the  posi- 
tion of  the  wire  before  the  accident,  authoris- 
ing a  deduction  that  deceased  from  his  position 
cowd  not  have  seen  it  was  attached  to  a  pole. 
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and  that  It  might  have  seemed  to  him  &  loose 
piece  of  wire  lying  on  the  ground. 

(Ed.  Note. — For  other  cases,  aee  Appeal  and 
Error.  Cent  Dig.  Si  4t«tl-46a5;  Dec.  Dig.  S 
1195.*] 

4.  Infants  (S  81*)— Action— Guaedian  ad 
Litem. 

Plaintiffs,  in  an  action  by  infants  by  guard- 
ian ad  litem,  need  not  show  that  the  guardian 
had  filed  a  bond,  or  taken  an  oath,  or  bad  re- 
ceived letters  of  guardianship;  the  authority 
of  such  a  guardian  being  evidenced  only  by  the 
entry  in  the  Minutes  of  the  conrt  ai>pointing 
him.  and  Code  Ov.  Proc.  SI  S72.  373,  providing 
for  appointment  of  such  a  guardian,  not  re- 
quiring her  to  give  any  bond  or  subscribe  >ny 
oath. 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent. 
Dig.  K  222-229;  Dec.  Dig.  |  81.»] 

6.  BviDENCB  (I  358*)— Maps. 

There  being  no  suggestion  that  it  is  in- 
correct, a  map  of  an  addition  to  a  town  ia  prop- 
erly admitted  in  evidence,  being  ased  merely  to 
locate  the  premises  and  as  a  diagram  of  the 
Bcece  of  the  accident. 

[Bd.  Note. — F'or  other  cases,  see  Bvidence, 
Cent.  EKg.  §§  1500-1508;  Dec  Dig.  {  358.*] 

6.  Evidence  (|  528*>— Opinions— Cause  or 
Death. 

A  physician,  who  baa  examined  the  body  of 
deceased,  may  give  his  opinion  on  the  cause  of 
death. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  f§  2335-2337;  Dec.  Dig.  t  528.*] 

7.  Afpbai,  aro  Ebbok  a  1058*)— Habmless 

E^OB. 

Error  In  anstaloing  an  objection  to  B  qnea- 
tion  is  harmless ;  witness  having  aabseqnently, 
without  objection,  testified  folly  on  the  sabject. 

[Ed.  Note. — For  other  caaes,  aee  Appeal  and 
Error.  Cent.  Dig.  U  4il96,  l200-120tt;  Dec. 
Dig.  S  1058.*3 

Deportment  2,  Appeal  from  Superior 
Court,  Tebama  County;  John  F.  idllson, 
Judge. 

Action  by  Pauline  F.  Foley  and  others,  by 
thdr  guardian  ad  litem,  against  the  Nortti- 
em  California  Power  Company.  From  an 
order  denying  a  motion  for  new  trial,  de- 
fendant appeals.  Affirmed. 

See,  also.  14  Cal.  App.  401,  112  Pac  467. 

Retd  &  Dozler,  of  San  Francisco,  and 
James  T.  Matlock,  Jr.,  of  Red  Bluff,  for  ap- 
pellant. W.  P.  Johnson,  of  Red  Bluff,  and 
Frank  Freeman,  of  Willow,  for  re^ndents. 

MELVIN,  J.  Defendant  appeals  from  an 
order  denying  Its  motion  for  a  new  trial. 

Pauline  F.  Foley,  on  her  «wa  bebalf  and 
as  guardian  ad  litem  of  her  two  minor  cbil- 
dren,  brought  this  action  against  defendant 
for  damages  because  of  the  death  of  James 
M.  Foley,  husband  of  said  Pauline  and  fa- 
ther of  the  minor  children.  Foley  was  killed 
by  an  electric  current  passing  through  one 
of  defendant's  power  wires  which  had  been 
broken  and  allowed  to  hang  down  from  the 
pole  to  the  ground.  The  case  was  tried  first 
by  a  jury  and  a  verdict  for  defendant  was 
rendered.  The  district  court  of  appeal  re- 
versed tbe  order  denying  the  motion  of  plain- 
tUfs  for  a  new  trial  because  of  error  in  an 


Instruction.  On  the  second  trial  a  Jury  was 
waived,  and  by  stipulation  tbe  case  was  sub- 
mitted im  the  testimony  and  exhibits  of  tlie 
Iorm&  trial,  with  some  addlttonal  testimony 
of  one  John  Berg.  Tbe  conrt^gave  Judgment 
for  plaintiffs  In  the  sum  of  f4.000. 

[1]  An>ellant  takes  the  position  tluit  tho 
added  testimony  of  Berg  nether  aids  nor  de- 
tracts from  the  proof  of  the  contributory 
n^llgmce  ct  the  deceased  Foley;  that  the 
existence  of  such  contributory  negllg^ice, 
sufficient  to  «cuse  def«idant,  was  found  by 
the  jury  at  the  former  trial;  tlut  the  court 
tliereafter  denied  a  motion  for  a  rriwarlng, 
thus  Indorsing  the  conclusion  of  the  Jury ; 
that  thereby  deffnidant's  fzeedom  firom  lia- 
bility became  "the  taw  of  the  case'*;  and 
that  the  court,  upon  the  submission  of  the 
evidence  at  the  second  trial,  could  properly 
render  only  a  Judgmoit  in-  favor  of  defend* 
ant 

It  is  not  necessary  to  review  the  testimony 
given  at  the  previous  trial.  It  Is  sufficient, 
for  the  purposes  of  this  opinion,  to  refer  to 
the  statement  of  facts  In  the  opinion  of  tbe 
District  Court  of  Appeal  (14  CaL  App.  404, 
112  Pac.  467).  At  the  conclusion  of  that 
statement  and  a  citation  of  applicable  au- 
thorities, the  court  said:  "We  have  there- 
fore no  hesitation  in  declaring  that  on  the 
question  of  tbe  negligence  of  defendant  tbe 
conclusion  should  be  in  favor  of  plaintiffs." 
Upon  the  question  whether  or  not  Foley's 
contributory  negligence  was  sucb  as  to  pre- 
clude recovery  by  plaintiffs,  the  District  Court 
of  Appeal  said  that  there  was  "more  room 
for  candid  difference  of  opinion."  Tbe  order 
denying  a  new  trial  was  reversed,  however, 
because  the  Jury  was  Instructed  erroneously 
that:  "A  man  of  ordinary  prudence  and  un- 
derstanding, who  has  lived  In  a  dty,  neigh- 
borhood, or  community  where  electricity  ia 
conveyed  by  means  of  power  and  pole  lines 
for  purposes  of  heat,  light,  and  power,  and 
where  electric  power  transmission  lines  are 
Installed  and  maintained,  and  who  has  been 
around  electric  power  lines,  transmlssloa 
lines,  service  lines,  machin»7,  and  applianc- 
es, Is  presumed  to  know  the  powers,  dangraa, 
and  potentialltieB  of  electricity  and  electric 
power." 

In  view  of  this  reversal  and  the  reason 
for  it,  we  cannot  see  that  the  Jury's  conclu- 
sion regarding  the  contributory  negligence 
of  Foley  became  "the  law  of  the  case,"  even 
though  the  trial  court  had  refused  to  grant 
a  new  trial.  The  Jury,  under  an  Instruction 
requiring  too  high  a  degree  of  technical 
knowledge  on  the  part  of  Fol^,  found  that 
be  negligently  contributed  to  his  own  death 
to  such  an  extent  as  to  prevent  recovery  of 
damages  by  his  widow  and  diildr^.  The 
court,  holding,  of  course,  to  tbe  erroneoas 
doctrine  announced  In  the  Instruction,  de- 
nied a  motion  for  a  new  trial.  It  follows 
by  no  means  that,  nndar  a  pnvm  view  tst  tbe 
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lATf  the  same  fticts  would  have  led  to  the 
same  coQcInslon  either  by  a  court  or  by  a 
Jury.  Indeed,  the  reversal  ot  the  superior 
court's  order  by  the  District  Court  ot  Appeal 
Indicates  that,  upon  a  proper  view  of  the 
law,  the  record  might  have  supported  a  ver- 
dict against  the  defendant.  The  Judge  at 
the  second  trial  stood  In  exactly  the  same 
position  Which  a  new  Jury  would  have  occu- 
pied If  the  case  had  been  presented  upon  the 
same  evidence  as  that  adduced  at  the  for- 
mer trial,  but  considered  nnder  proper  In- 
stmctlons  with  reference  to  the  degree  ot 
knowledge  and  care  Impotable  to  Fol^.  Ap- 
pellant dtea  several  antborttles  upon  "the 
law  ot  the  case,"  bat  none  appUea  to  the 
question  before  us.  Snyder  v.  Jack,  140  Cat 
686,  74  Pac.  139,  356,  is  tyi^cal  of  these  dta- 
ttona  In  the  former  trials  of  that  action, 
the  nndlsputed  fltcts  had  been  practieslly 
the  same  as  those  developed  at  the  latest 
hearing,  and  the  law  applicable  to  those  facts 
had  been  definitely  announced  by  this  court 
Conceding,  hot  not  deciding,  that  In  the  case 
before  us  the  facts  developed  at  the  two 
trials  were  substantially  the  same,  the  rule 
of  law  followed  at  the  second  trial,  In  meas- 
uring the  responsibility  of  Foley,  was  very 
different  from  that  declared  by  the  District 
Court  ot  Appeal  and  Indorsed  by  this  court 
In  the  refusal  to  transfer  the  case  here  for 
hearing.  It  Is  obvious  that  a  determination 
whether  or  not  Foley  was  contrlbutorlly  neg- 
ligent would  depend  both  upon  the  facta  and 
the  declared  law.  A  change  In  either  might 
change  the  verdict  ot  the  Jury  or  the  conclu- 
sion of  the  court  In  a  case  in  which  a  Jnry 
had  been  waived.  In  this  case.  In  which  the 
testimony  upon  the  Issue  ot  contributory 
negligence  left  room,  as  tbe^Dlstrlct  Court  of 
Appeal  expresses  It,  "for  candid  difference 
ot  opinion,"  the  trial  court's  views  might 
well  be  entirely  modified  after  the  declara- 
tion of  the  law  by  the  District  Court  of  Ap- 
peal. 

[2,  S]  Thus  tar  we  have  discussed  the  case 
upon  the  theory  that  the  evidence  at  the 
two  trials  was  practically  the  same.  We 
are  of  the  opinion,  however,  that  Bei^s 
new  testimony  had  a  very  Important  bear- 
ing upon  the  question  of  negligence.  He  de- 
scribed the  condition  ot  the  broken  wire  on 
the  day  before  Foley's  death.  Even  If  this 
evidence  shoqld  be  regarded  as  cumulative, 
It  should  not  for  that  reason  be  disregarded. 
Wallace  t.  Slason,  114  Gal.  49,  46  Pac.  1000. 
But  It  was  not  merely  cumulative.  By  It, 
for  the  first  time,  Berg  sought  to  show  the 
position  of  the  wire  befwe  the  fatal  acci- 
dent He  placed  it  nearer  the  spot  where 
the  body  was  afterwards  found  than  it  was 
on  the  following  day.  Among  other  things 
he  said:  "I  saw  where  the  wire  struck  the 
ground  and  went  along  the  ground  and 
curled  up  and  went  down  to  the  ground 
again.  A  regular  curl  In  the  end  of  the 
wlr&  The  eati  went  ri^t  back  to  the 
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ground— the  end  of  It— I  su^^Mse  it  was  the 
end  of  It  I  don't  know.  I  didn't  see  the 
end  of  the  wire.  I  saw  there  was  a  bend 
right  in  the  wire,  going  down."  There  was 
snow  on .  the  ground,  and  the  court  might 
well  have  believed,  from  Berg's'  testimony 
at  the  second  trial,  that  as  Foley  approach- 
ed the  wire  while  be  was  walking  under 
the  low  trestle,  and  was  obliged  to  stoop 
down,  he  could  not  see  that  It  was  attached 
to  the  polfe  To  him  It  may  have  appeared 
as  a  piece  ot  loose  wire  lying  In  the  snow. 
Evidence  Justifying  such  a  deduction  would, 
of  course,  have  an  important  Influence  upon 
the  mind  of  the  court  in  deciding  the  ques- 
tion of  contributory  n^Ilgence.  The  doc- 
trine of  "law  of  the  case"  has  Its  origin 
usually  In  the  presupposition  of  error  In 
announcing  a  rule  of  law.  Here  appellant 
makes  no  attack  upon  the  law  as  declared 
by  the  Court  of  Appeal,  and  this  case  does 
not  come  within  that  very  limited  class  in 
which  the  doctrine  Is  applied  to  matters  of 
evidence,  as  distinguished  from  rulings  of 
law.  The  "law  of  the  case"  Is  therefore  not 
here  properly  Invoked.  Allen  t.  Bryant,  165 
Cal.  258,  100  Pac.  70i;  Moore  v.  Trott,  162 
Cal.  273,  122  Pac.  462. 

[4]  Appellant  asserts  error  In  the  failure 
of  plaintiffs  to  prove  that  Pauline  F.  Foley 
had  filed  a  bond  as  guardian  ad  litem ;  had 
taken  an  oath  as  such  guardian;  and  had 
received  letters  of  guardianship  under  seal 
ot  the  court.  It  was  sufficient  for  her  to 
show,  as  she  did,  that  she  had  filed  a  peti- 
tion tor  appointment,  and  that  the  court  had 
made  an  order  appointing  her.  Code  Civ. 
Proa  H  372,  378.  The  children  were  not 
ot  sufficient  age  to  nominate  a  guardian. 
It  has  been  held  that  the  provision  authoriz- 
ing an  appeal  from  a  Judgment  or  order  re- 
voking letters  of  guardianship  does  not  in- 
clude an  order  appointing  a  guardian  ad 
litem;  and  the  court  said:  "No  letters  of 
guardianship  are  Issued  to  a  guardian  ad 
litem,  but  his  authority  Is  evidenced  by 
the  entry  in  the  minutes  of  the  court  ap- 
pointing him."  In  re  Hatbaway,  111  Gal. 
271,  43  Pac.  755.  The  secttons  of  the  Code 
providing  for  appolntm^t  of  guardians  ad 
litem  do  not  require  such  guardian  to  file 
any  bond  or  to  subscribe  any  oath. 

[S]  There  was  no  error  in  admitting  In 
evidence  an  amended  map  of  tbe  CHark  ad- 
dition to  the  town  ot  Red  Bluff.  The  map 
was  used  merely  to  locate  the  premises  and 
as  a  diagram  of  the  scene  of  the  accident 
It  is  proper  for  courts  to  admit  illustrative 
charts,  photographs,  and  maps.  People  v. 
Loper,  169  Cal.  21,  112  Pac.  720,  Ann.  Gas. 
1012B.  1193.  It  Is  not  even  suggested  that 
the  map  as  offered  was  incorrect 

[I]  Dr.  John  Fife  was  asked  the.  follow- 
ing question:  "What,  In  your  Judgment, 
was  the  cause  of  his  [Foley's]  death?** 
There  was  no  error  in  propounding  sndi  a 
question.  Dr.  Fife  had  examined  the  body 
of  deceased,  and  it  has  long  been  the  rule 
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that  a  physldan  vbo  has  made  sndi  ez- 
amlnatlon  may  not  only  give  his  opinion 
upon  the  cause  ot  death,  but  may  state  his 
Tlews  regarding  the  Instrumentality  by 
which  the'  fiital  force  was  probably  applied. 
People  T.  Dnrrant,  116  Cal.  210,  48  Pac. 
78 ;  State  t.  Young  Harris,  63  N.  G.  1 ;  State 
T.  Porter,  34  Iowa,  133;  Williams  t.  State, 
64  Md.  303.  1  AQ.  887;  Davis  r.  State.  38 
Ud.  35;  Territory  t.  E^in,  8  Dak.  US,  13 
N.  W.  67a 

[7]  The  court  rastalned  an  objection  to  a 
question  propounded  to  witness  Hughes  by 
defendant's  counsel,  "On  the  morning  of  the 
17th  of  January,  when  you  found  the  lines 
down,  what  did  yon  do?"  Hughes  was  the 
superintendent  lo  the  employ  of  defendant, 
and  the  question  was  proper  as  bearing  np- 
on  the  subject  of  his  care  in  repairing  the 
lines  which  had  been  injnred  the  storm ; 
but  the  error  was  harmless  because  Mr. 
Hughes  afterwards  testified  very  fully, 
without  objection,  about  the  repairs  to  the 
broken  lines  and  the  inrecantlons  taken  by 
htm  to  avert  acddrats.  No  other  alleged 
errors  require  notice. 

The  order  Is  affirmed. 

We  concur:  HENSHAW,  J. ;  LOBIGAM,  3. 


(XK  Cal.  112) 

BBLLUS  T.  PETERS.    (L.  A.  2,797.) 

(Supreme  Court  of  Califoniia.   March  12, 

1013.) 

1.  PKIWCIPAL   AND  AOENT  /|  72*>— COHVEB- 
8I0N— GOBPORATE  STOCK. 

Where  defendant,  who  was  pl^atilTs  agent 
in  pardutsing  a  gas  plant,  falsely  stated  the 
purchase  prwe  to  be  larger  than  the  actual 
amount,  and  recelTed  stock  in  the  new  company 
in  consideration  ot  bis  agreeing  to  pay  part  of 
the  consideration  which  he  fauely  repzesented 
to  be  due,  be  was  guilty  of  a  convendoa  of  the, 
stock  received. 

[E<d.  Mote.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  SI  148,  l48;  Dec.  Dig.  1 
72  ;*  Trover  and  Convertion,  Cent  IMg.  |  TO.J 

2.  EVIDBNCB  (i  588*)— WXIOHT— NOHSn  OF 

Witnesses. 

The  rule  that  Juries  are  not  bound  to  de- 
cide according  to  the  greater  number  of  wit- 
nesses declarM  by  Code  Civ.  Proe.  f  2001,  snbd. 

2.  is  equally  applicable  to  a  trial  to  the  court 
[Ed.  Note.— For  other  esses,  see  EMdence, 

Cent  Dig.  11  24(50-^402;  DeeTDig.  1  &88.*] 

3.  Trover  and  Conversion  (|  40*)— Actions 
— Evidence. 

In  an  action  for  the  conversion  of  corporate 
stock,  evidence  held  to  show  a  converdon  m  that 
defendant  through  his  fraudulent  misrepresenta- 
tiODs  obtained  it  without  consideration. 

[Std.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  SS  232-244 ;  Dec.  Dig.  | 
40.*] 

4.  Appeal  and  BftsoR  (i  1011*)— Review- 
Findings. 

In  .case  of  trial  to  the  court  the  weight 
of  conflicting  testimony  is  for  that  tribunal,  in- 
stead of  the  appellate  court 

pBJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SI  3983~39e»:  Dec.  Dig.  | 
lOU.*] 


6.  Pbincifai,  akd  Aaiirr  <|  79*>--0»ifm8iOH 

OF  Stock— Right  of  Action. 

Where  defendant  who  was  plaintiffis'  agmt 
ia  the  purchase  of  a  gas  plant,  obtained  stock 
iu  the  new  concern,  through  his  misrepresenta- 
tions, without  payment  A  any  cons^eratioa, 
plaintiffs'  right  of  action  for  the  conversioa  is 
not  barred  because  of  the  sale  of  other  stoA  of 
theirs  in  the  company. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  S|  178-193;  Dec.  Dig.  | 
79:*3 

0.  Trotkb  Ann  OoHTSBSZOir  Q  60*)— Jitdo- 

HBNT. 

Where  the  conversion  of  corporate  stock 
and  ita  value  was  admitted,  an  order  for  the  re- 
turn of  tbe  stock  is  not  a  condition  precedent 
to  the  entry  of  a  judgment  for  tbe  value  of  tbe 
stock. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  f|  308^13;  Dec  Dig.  | 
69.*] 

7.  Evidence  (|  591*)  —  Stateuents  bt  a 
Pabtt's  Witrebs— Conclusiveness. 

Statements  by  a  witness  called  by  plaintiB 
in  an  action  for  the  conversion  of  corporate 
stock  that  defendant  did  pay  a  consideration 
will  not  preclude  the  court  fnxn  finding  to  the 
contrary,  on  tbe  theory  that  a  party  Is  bound 
by  the  testimony  of  his  own  witnesses. 

[Ed.  Note.— For  other  caseL  see  EMdence, 
Cent  Dig.  iS  2440-2443;  Dec.  Dig;  |  fiOl.*] 

8.  Contracts  266*)— Rescission. 

Where  plaintiffs,  throng  defendant  as  their 
agent  arranged  to  purchase  a  gaa  plant,  and 
becatue  of  defendant's  misrepresentation  as  to 
the  amount  of  the  purchase  price  gave  bim  stock 
in  the  company  in  consideration  of  bis  agree- 
ment to  pay  part  of  the  conridemtion  which 
was  not  really  due,  plaintiffs  may  rracind  the 
contract  without  returning  the  stock  they  had 
received  in  the  new  company ;  it  appeariiv  de* 
fcndant  had  paid  nothing. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  {  1186;  Dee.  Dig.  |  206.*] 

In  Bank.  Appeal  tram  Superior  Oour^ 
Los  Angeles  County;  N.  P.  Oonrey,  Judge 

Action  by  M,  L.  B^us  asalnst  D.  I* 
Peters.  From  a  Judgment  for  plaintiff  and 
an  order  denying  his  motion  for  new  tzlal, 
defendant  appeals.  Affirmed. 

Tanner,  Taft  &  Odell  and  Hunsaker  & 
Brltt,  all  of  Los  Angeles,  for  appellant.  John 
S.  Mitchell,  M.  B.  SUberberft  and  Kemp* 
MltcheU  &  SUberberg,  all  of  Los  Anceltt,  toe 

respondrat 

SHAW,  J.  "The  action  was  one  hy  Bellua 
In  his  own  behalf  and  as  assignee  of  John 
W.  Kemp  to  recover  the  price  and  valne  at  a 
certain  40,000  shares  of  Bto<ft|In  a  corpora- 
tion, alleged  in  tbe  comiAaint  to  be  the  pruip- 
erty  of  plaintitF,  and  hy  said  defendant  ow- 
verted  to  his  own  use.  The  court  found  the 
allegations  of  the  conq>laint  to  be  tme  and 
the  value  of  the  stock  to  be  $10iOO(^  and  rm- 
dered  Judgment  accordhigly  against  deCuid- 
ant  Peters,  rrmn  this  Judgment,  and  flnun 
an  order  doiylng  a  new  trial,  defudaiit  ap- 
peals. 

"Tbe  allegations  ot  the  com^Uit;  In  sub- 
stance, are  these:  That  In  January,  iflOO, 
one  Wllllts  ms  0ie  owner  of  a  gas  plant 
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In  Orange  county ;  that  Peters,  Bdlas,  and 
Kemp  entered  Into  negotiations  for  ita  pur- 
chase; that  Peters,  representing  Bellua  and 
Kemp,  conducted  the  negotiations  and  re- 
ported to  his  associates  that  Wlllits'  price 
for  the  gas  plant  was  $28,600,  $6,000  of  which 
was  to  be  patd  In  cash,  a  mortgage  thereon 
for  $10,380  to  be  assumed  by  the  purchasers, 
and  that  the  balance  of  the  purchase  price, 
to  wit,  $12,120,  should  be  secured  by  a  sec- 
ond mortgage  upon  the  property  so  ta  be 
purchased;  that  plaintiff  and  Kemp,  belteT- 
Ing  these  representations  of  Peters  to  be 
true;  entered  Into  a  contract  with  Peters, 
whereby  they  mutually  agreed  that  the  three 
should  purchase  the  plant  at  the  price  above 
named,  and  further  agreed  that,  when  pur- 
chased, the  title  thereto  should  be  taken  In 
the  name  of  plaintiff,  who  was  to  hold  the 
same  In  trust  for  himself-  and  the  other  two 
Iiarties;  that  of  the  cash  payment  Bellas 
was  to  contribnte  $5,000,  Peters  $1,000,  and 
Kemp,  an  attorney,  was  to  contribnte  his 
labor  and  skill  in  and  about  the  incorpora- 
tion of  a  new  company  to  take  over  such 
property,  and  to  pay  all  fees  necessary  to 
effect  such  organization;  that,  when  said 
property  was  acquired,  it  should  be  convey- 
ed by  Bellns  to  the  new  corporation,  so  to  be 
organized'  through  Kemp's  efforts,  which  cor- 
poration was  to  have  a  capital  stock  of  200,- 
000  shares  of  the  par  yalue  of  $1  each,  and 
the  stock  of  sncb  new  corporation  was  to  be 
equally  divided  between  the  three  parties; 
that,  relying  upon  snch  r^xresentations, 
plaintiff  contributed  his  ^,000  and  Kemp 
talB  skill  and  services  as  agreed,  but  Peters 
did  not  pay  the  $1,000  agreed  to  be  paid  by 
htm,  and  it  Is  averred  that  WlUits,  upon  re- 
0^1^  of  tiie  ^000  contribnted  by  iBellns  and 
tSw  asstunption  of  tlie  morl^Ke  and  tlie  ez- 
ecotioa  of  a  second  mortgage,  made  the  con- 
T^ance  as  agreed.  It  Is  avwred  that  the 
representations  of  Peters  that  the  purchase 
price  ma  were  false;  that  as  a  tact 

the  pordum  price  ct  said  business  was  $27,- 
600,  and  the  amonnt  of  cash  to  be  paid  was 
$S,000;  tliat  the  T^reeentatton  made  by 
Peters  that  under  the  agreement  be  was  to 
pay  $1,000  was  ontme;  ttiat  he  never  did 
pay  the  $1,000,  and  aeves  Intended  so  to  do ; 
that  the  purchase  Bellns  and  Kmp  was 
based  upon  th^  belief  in  the  tmth  id  the 
statonents  and  repxesentatitnis  of  Peters.  It 
is  farther  averred  tliat,  after  the  gas  plant 
was  transferreft  by  Bdhia  to  the  new  cor- 
poration, of  its  capital  stock  120,000  shares 
were  issued,  40,000  to  each  of  tJtie  tliree  pur- 
chasers; that  neither  Bellus  nor  Kemp  had 
knowledge  of  the  .falsity  of  Peters'  r^iresui- 
tations  until  September  following,  upon 
learning  which  they  served  notice  npon  him 
of  their  rescission  of  the  agreement  existing 
between  them  with  reference  to  the  pur- 
chase, and  th^  demanded  of  Peters  that  he 
sorrender  to  them  the  40,000  shares  of  the 
stock  so  isened  to  blm  as  having  been  issued 


without  any  consldeTatlon  and  wUdi  In 
equity  and  good  consclmce  belonged  to  Bel- 
Ins  and  Kemp,  they  having  paid  the  whole 
consideration  therefor;  that  Petors  refused 
to  ctnaply  and  has  not  complied  therewith, 
and  has  converted  all  of  the  stock  so  held  by 
him  to  his  own  use;  that  the  market  value 
of  the  stock  Is  $10,000.  The  plaintiff  by  as- 
signment has  become  the  owner  of  Kemp's 
rights  in  the  premises. 

"The  answer  of  Peters  denies  that  $27,500 
was  the  consideration  price  to  be  paid;  that, 
on  the  contrary,  $28,500  was  the  lowest  price 
that  Willlts  would  receive.  He  alleges  fdiat 
the  $1,000  which  he  contributed  was  covered 
by  $1,100  commission  earned  by  him,  and 
which  Wliuts  agreed  to  pay  and  did  pay  for 
his  services  In  effecting  the  sale.  He  denies 
that  $6,000  cash  was  not  paid  to  WlUlts,  but 
alleges  that  Bellus  paid  $5,000,  and  he  paid 
$1,000  of  the  cash  consideration.  Defendant, 
by  an  au^dment  to  his  answer  with  refer- 
ence to  his  statements  as  to  the  amonnt  of 
commission  received,  places  the  amount  at 
$100,  Instead  of  $1,100  originally  alleged  to 
have  been  received  by  him.  However,  there 
is  no  denial  of  the  fuct  that  defendant  re- 
ceived the  40,000  shares,  of  the  stock  and  con- 
verted the  same  to  his  own  use,  and  that 
such  stock  was  of  the  value  of  $10,000. 

"The  court  found  the  allegations  of  the 
complaint  to  be  true;  found  tliat  the  rep- 
resentations of  Peters  as  to  the  amonnt  of 
money  necessary  to  purchase  the  plant  were 
nntme;  that  In  tmth  and  in  fact  the  pur- 
chase price  of  said  gas  bnslness  and  property 
was  $27,500,  and  that  the  amonnt  of  the  cash 
paymait  so  to  be  made  nnde  the  agreement 
was  $5,000;  that  Peters  never  paid  his  $1,- 
000,  or  any  snm,  and  never  intended  so  to 
do;  that  he  made  the  represutations  as  to 
bis  intention  to-  pay  and  his  payment  wiUi 
the  intent  to  cheat  and  defraud  plaintUf  and 
said  Kemp,  his  assodates;  that  they  relied 
npon  these  representations  and  believed  them 
to  be  trae,  and  in  the  abaSDce  ot  snch 
reeentations  would  not  have  entered  into 
the  transaction.  The  coort  found  Oat  doe 
demand  was  made  upon  Peters  to  snrrender 
to  Kemp  and  Bdlns  tlie  amonnt  of  tin  wtotk 
by  him  hdd  and  received  without  considera- 
tion, which  demand  was  refosed,  and  the 
stock  converted  hy  d^mdant  to  bis  own  use. 

[1]  "Appellants  first  contention  is  that  the 
complaint  does  not  state  fftcts  snflkdoit  to 
constitute  a  cause  of  scUchl  We  think  this 
criticism  cannot  be  maintained.  From  the  al- 
legations of  tiie  complaint  It  appears  that  a 
fldndary  relation  existed  between  Peters  and 
his  associates  by  virtne  of  the  agreement, 
and  that  Petm*  n^iDtlatiims  with  the  own^ 
of  the  gas  plant  were  as  agent  of  the  associa- 
tion. The  false  and  fraudulent  statements 
alleged  to  have  been  made  by  such  agent, 
and  the  obtaining  of  property  in  connection 
therewith  in  fraud  of  his  associates,  and 
without  consldtfation,  Sb  out  <q;iinionf  was  a 
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Statement  of  ftict  snffldent  to  entitle  plain- 
tiff to  a  Judgment  for  tlie  value  of  the  stock 
Issued  to  defendant  without  conslderatltm 
and  in  fraud  of  plalnilflC  and  by  defendant 
coOTerted  to  bis  own  use. 

tS-4]  "The  principal  contention  of  appel- 
lant la  that  the  flndlnc:  ttiat  the  agreement 
between  Peters  and  Willlts  was  that  Wllllts 
should  receive  927,000  only  for  the  property, 
ys,000  of  which  was  to  be  received  aa  the 
cash  payment  and  the  re^dne  by  mortgage, 
has  DO  support  In  the  evidence.  This  conten- 
tion Is  based  upon  the  foct  that  Wllllts  testi- 
fied that,  under  the  agreement  with  Peters, 
he  was  to  forego  the  payment  of  $1,000  by 
Peters  In  consideration  of  Peters  causing  to 
be  Issued  to  him  the  shares  of  stock  to  which 
Peters  was  entitled  under  the  agreement  with 
his  associates;  and.  further,  that  Peters  In 
his  testimony  states  that,  while  he  did  not 
pay  the  $1,000  In  money,  It  was  agreed  that 
In  lieu  thereof  certain  of  the  stock  was  to  be 
delivered  to  Wllllts,  the  amount  of  which  Is 
not  stated,  he  not  being  clear  upon  that  sub- 
ject It  must  be  conceded  that  these  men 
testified  in  substance  as  claimed,  and  the 
only  evidence  to  the  contrary  arises  from  the 
facts  and  circumstances  surrounding  the  par- 
ties, their  conduct,  and  subsequent  acts  In  re- 
lation to  such  stock  claimed  to  have  been  the 
subject  of  their  contract.  The  undisputed 
evidence  Is  that  as  a  fact  WilUta  received 
only  $6,000  as  the  cash  consideration  for  the 
Bal&  There  is  no  dispute  as  to  there  having 
been  executed  and  Wllllts  having  received  a 
mortgage  in  the  amount  represented,  and 
that  the  incumbrance  existing  vr&s  assumed' 
by  the  purchasers  without  personal  liability 
as  by  their  agreement  they  were  bound  to 
do.  The  question,  then,  is,  Was  there  any 
evidence  before  the  court  Justifying  Its  find- 
ing that  $5,000  was  the  total  amount  which 
Wllllts  was  to.  receive  for  the  property,  in 
addition  to  the  mortgages  given  and  assum- 
ed? CcHisIderlng  alone  tbe  evidence  of  Wll- 
llts, if  his  statements  were  accepted  by  the 
court  to  be  true,  Wllllts  received  an  equiva* 
lent  of  the  $1,000  which  Peters  had  agreed  to 
pay ;  and  upon  such  assumption  no  injury  is 
shown  to  have  resulted  to  plalntifC,  for  If 
Peters  in  fact  received  no  benefit  by  tbe 
transaction,  and  agreed  that  Wllllts  should 
receive  the  one-third  of  the  stock  to  be  re- 
ceived by  Pet^s  in  consideration  of  the  pay- 
ment of  $1,000,  no  reason  suggests  itself  wt^ 
Wllllts  might  not  make  a  valid  agreement 
with  Peters  to  accept  such  stock  in  lieu  of 
tbe  $1,000  In  money,  and  through  which 
agreement,  if  actually  carried  out,  plaintiff 
and  his  assignor  would  have  received  all 
that  they  were  entitled  to  receive,  and,  even 
though  Peters  did  not  in  strick  terms  carry 
out  his  agreement,  he,  nevertheless,  paid  to 
Wllllts  that  which  he  was  willing  to  receive 
in.  lien  of  the  $1,000.  Upon  the  other  hand, 
were  the  court  to  have  accepted  as  true  the 
statement  of  Peters  that  a  part  only  of  the 
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Stock  was  to  be  transferred,  In  that  event 
Peters  held  the  excess  of  what  he  actually 
agreed  to  transfer  without  consideraticm  and 
In  fraud  of  plaintiff's  rights,  and  a  finding 
of  the  amount  of  such  excess  would  be  nec- 
essary as  establishing  a  basis  for  Uie  jn^- 
ment  The  court,  however,  seems  from  its 
findings  to  have  determined  that  tbe  circum- 
stance connects  with  the  transaction  were 
such  as  to  oast  discredit  upon  tbe  statements 
of  .both  Peters  and  Willtts,  and  Impliedly 
found  that  no  stock  transaction  was  involv- 
ed aa  between  said  two  last-named  parties. 
The  Eule  that  Juries  are  not  bound  to  de- 
cide in  conformity  with  tbe  declarations  of 
any  number  of  witnesses,  which  do  not  pro- 
duce conviction  In  their  mtuds,  against  a 
less  number  or  against  a  presumption  or 
other  evidence  satl^ying  th^  minds  (subdi- 
vision 2,  sec.  3061,  Code  OIv.  Proc.),  applies 
with  equal  force  to  instances  where  the  case 
is  tried  by  the  court.  As  said  by  ISx,  Jus- 
tice Field,  speaking  for  the  Supreme  Court 
of  tbe  United  States  in  Quock  Ting  v.  Unit- 
ed States,  140  U.  S.  417  [U  Sup.  Gt  733,  851. 
35  I*  Ed.  601],  cited  and  followed  In  County 
of  Sonoma  v.  Stofen,  125  CaL  35  [57  Pac. 
6S1]:  'Undoubtedly,  as  a  general  rule,  posi- 
tive testimony  as  to  a  particular  fact,  un- 
contradicted by  any  one,  should  control  tbe 
decision  of  the  court;  but  that  rule  admits 
of  many  exceptions.  There  may  be  such  an 
inherent  Improbability  in  tbe  statements  of 
a  witness  as  to  induce  the  court  or  jury  to 
disregard  his  evidence,  even  in  the  absence 
of  any  direct  conflicting  testimony.  He  may 
be  contradicted  by  the  facts  he  states  as 
completely  as  by  direct  adverse  testimony, 
and  there  may  be  so  many  omissions  in  his 
own  account  of  particular  transactions,  or  of 
his  own  conduct,  as  to  discredit  his  whole 
story.  His  manner,  too,  of  testifying,  may 
give  rise  to  doubts  of  bis  sincerity,  and  cre- 
ate the  impression  that  he  is  giving  a  wrong 
coloring  to  material  facts.  All  tbese  things 
may  properly  be  considered  in  determining 
the  weight  which  should  be  given  to  bis 
statement,  although  there  be  no  adverse  ver- 
bal testimony  adduced.'  See,  also,  Blank- 
man  V.  Vallejo,  16  Cal.  639;  People  v.  MU- 
ner,  122  Cal.  171  [54  Pac  8331;  People  v. 
Mock  Ylck  Gar,  14  CaL  App.  336  [111  Pac. 
1039] ;  Sterling  v.  Cole,  12  Cal.  App.  93  [106 
Pa&  602].  The  question  then  presented  Is, 
Were  the  drcomstances  connected  with  this 
transaction  such  and  was  the  conduct  of  tbe 
parties  such  as,  under  this  rule,  would  Justi- 
fy the  court  in  disregarding  th^ir  {Kffiltive 
evidence?  In  so  far  as  the  evidence  of  Pe- 
ters is  concerned,  the  couxX  had  the  right  to 
consider  the  allegations  of  bis  verified  an- 
swer, which  were  totally  at  variance  with 
his  subsequent  testimony.  It  possessed  tbe 
right  to  consider,  when  considering  the  tes- 
timony of  Willits,  the  amount  and  value  of 
the  stock  which  he  claims  was  to  be  trans- 
ferred to  him;  to  consldw  tbe  fact  that  no 


Digitized  by  Google 


Cal.) 


BELLUS  T.  PETERS 


1189 


memorandum  of  any  kind  waa  altered  into 
Id  relatlou  to  such  transfer;  tbat  nearly  a 
year  elapsed  between  the  time  of  Qte  trans- 
fer and  the  time  wben  he  gave  his  testimo- 
ny, and  yet  he  made  no  effort  to  obtain  this 
stock  which  possessed  a  raloe  of  910,000.  In 
other  words,  WUUts  was  careful  to  see  that 
be  received  the  $5,000  In  money  to  be  paid 
by  Bellns,  and  yet  was  IndiiFerent  as  to 
double  tbe  amonnt  whldi  he  was  to  receive 
from  his  claimed  contract  with  Peters.  Even 
when  be  claims  to  haye  made  a  demand  for 
tbe  surrender  of  the  stock,  no  sufficient  ex- 
cuse Is  presented  for  noncompliance.  The 
circumstances  of  receiving  Peters'  checks  un- 
der the  guise  of  a  cash  payment  and  Imme- 
diately retransferring  the  same  to  Peters,  all 
without  the  knowledge  of  the  other  contract- 
ing parties,  might  well  have  indicated  to 
the  trial  court  that  the  claim  of  an  agree- 
ment to  transfer  the  stock  by  Peters  to  Wil- 
Ifts  was  an  aftertbought.  Certain  it  Is  that 
it  was  not  present  in  the  mind  of  Peters 
wben  he  verlSed  bis  answer,  or  the  amend- 
ment thereto.  Considering  all  of  these  cir- 
cumstances and  the  conduct  of  tbe  parties, 
as  sbown  by  tbe  record,  we  do  not  feel  war- 
ranted In  saying  that  the  learned  trial  judge 
made  his  finding  complained  of  without  any 
evidence  in  Its  support  There  being  some 
evidence  wlilch  we  think  it  was  proper  for 
tbe  trial  court  to  consider,  its  weight  and 
effect  is  for  that  court  to  determine,  and 
with  the  question  of  conflict  we  have  nothing 
to  do. 

"Appellant  calls  attention  to  tbe  fact  tbat 
there  was  a  contract  offered  in  evidence 
which  showed  that  at  the  time  of  its  execu- 
tion Peters  held  only  20,000  shares  of  the 
stock.  This,  however,  is  not  materl&l  when 
we  consider  the  allegations  of  the  complaint 
and  the  admissions  of  tbe  answer  with  ref- 
erence to  the  amount  of  stock  actually  held 
by  him  at  the  time  of  the  bringing  of  tbe  ac- 
tion. 

[S,  I]  "Appellant  also  contends  tbat,  be- 
cause Kemp  sold  his  40,000  shares  originally 
issued  to  him  aud  Bellus  subsequently  did 
the  same,  therefore  neither  was  In  a  position 
to  recover  in  this  action,  even  If  tbe  fraud 
be  established.  We  do  not  believe  that  tbe 
sale  of  any  deflnlte  number  of  shares  of  tbe 
company's  stock  by  plaintiff  and  by  Kemp 
would  have  that  effect.  If,  as  a  matter  of 
fact,  the  40,000  shares  held  by  Peters  was 
their  stock,  they  having  paid  the  whole  con- 
sideration price  therefor,  the  mere  selling 
of  other  stock  In  the  corporation  by  them 
would  not  affect  their  right  to  recover  as  to 
tbe  40,000  shares  so  held  by  Peters.  There 
is  no  issue  presented  by  the  pleadings,  nor 
any  positive  evidence  In  the  testimony,  show- 
ing any  merger  or  reissue  of  any  stock,  or 


a  change  In  tbe  relation  of  Peters  to  the  gas 
company  originally  formed  by  falmadf  and 
Ills  associates.  Nor  do  we  believe  tbat  where 
the  convendon  of  stock  was  admitted  and 
Its  value  conceded  tbat  any  necessity  exist- 
ed for  tbe  court  to  order,  tlirongh  Its  Judg- 
ment, tbe  return  of  the  stock  by  Peters  as 
a  condition  precedent  to  tlie  entry  of  the 
Judgment 

[7»  I]  "The  rule  invoked  tliat  plaintiff  was 
bound  by  the  statements  of  Wlllits,  because 
he  was  a  witness  on  behalf  of  plaintiff,  does 
not  go  to  the  extent  of  requiring  the  conit 
to  believe  and  accept  as  true  the  statements 
of  such  witness.  Nor  do  we  see  any  force  in 
tbe  suggesting  that  Peters  possessed  rtghts 
by  virtue  of  a  lapsed  option  theretofore  held 
by  him  on  tbe  property.  Appellant  contends 
that  the  notice  of  rescission  of  the  agree- 
ment given  by  Bellus  and  Kemp  to  Peters 
was  ineffectual  because  no  tender  or  offer 
was  made  to  restore  that  which  bad  been 
received  by  plaintiff  and  Kemp  under  tbe 
agreement.  If,  as  found  by  the  court,  Peters 
never  paid  and  never  Intended  to  pay  any 
part  of  tbe  consideration  price  for  the  gas 
plant,  his  possession  of  the  shares  of  stock 
was  obtained  by  fraud;  be  never  acquired 
any  .Interest  therein,  nor  was  he  interested 
In  the  management  or  control  thereof,  or  of 
the  salaries  paid  to  its  employes.  Having 
no  Interest  In  the  property,  there  was  noth- 
ing be  was  entitled  to  receive  In  order  to 
place  the  parties  in  statu  quo.  The  shares 
of  stock  so  held  by  him  belonged  to  the  par- 
ties who  had  paid  the  consideration  price 
therefor. 

"Other  questions  are  presented,  but  we  do 
not  think  they  require  specific  notice,  as,  in 
our  opinion,  the  decision  of  the  trial  court  in 
connection  therewith  did  not  In  any  way 
prejudice  tbe  rights  of  appellant  Assuming 
the  accuracy  of  the  chief  finding,  which  re- 
lated to  the  amount  of  the  consideration 
actually  paid  and  agreed  to  l>e  paid,  the 
judgment  was  a  proper  one,  and  should  be 
aftirmed." 

The  foregoing  opinion,  prei>ared  by  Mr. 
Jusllee  Allen,  was  filed  In  the  District  Court 
of  Appeal  for  the  Second  District,  and  there- 
upon the  Judgment  of  tbe  superior  court  was 
affirmed.  Afterwards,  In  due  time,  on  peti- 
tion of  tbe  appellant  the  affirmance  was  va- 
cated and  the  cause  was  transferred  to  this 
court  for  further  hearing  and  decision.  Upon 
a  further  consideration  of  the  record  we  are 
satisfied  that  the  opinion  of  tbe  district  court 
fairly  states  the  case,  and  we  approve  the 
reasons  there  given  for  the  affirmance. 

The  Judgment  and  order  are  affirmed. 

We  concur:  MELVIN,  J.;  HBNSBAW,  J.; 
IXmiGAN.  J. 
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TUmraSt  T.  HITCHGOCE  et  aL 
(Sac.  1^.) 

(Supreme  Court  of  Oalifornia.   Slarch  Id, 
1913.) 

L  Vendob  and  Pubchaseb  ({  I-IS*)— CON- 

VETANCE—RBFUSAt.. 

Where  defendanta,  after  agreeiag  to  pur- 
chase land  from  plaintiu,  who  agreed  to  execute 
escrow  deeds,  and  after  accepting  a  deposit 
from  the  purchaser  from  themselves,  which 
they  turned  over  to  plaintiff,  alao  sold  the  land 
to  another,  and  attempted  to  use  the  deposit 
as  a  partial  payment  upon,  the  second  sale, 
they  cannot  complain  that  plaintiff,  after  having 
been  informed  of  the  first  contract  of  sale, 
refused  to  deed  the  property  to  the  second 

firospective  purchaser  procured  without  a  re- 
ease  from  the  prior  purchaser. 
[Ed.  Note.— For  other  cases,  aee  Vendor  and 
Parchaser,  Cent  Big.  |  276;  Dec  Dig.  §  145.*j 

2.  Tbndob  and  Pubchabbb  (I  145*)— Peb- 

FOBMANCB— TKNDES  OF  PeBFOBUANCK— Nb- 
CESSITT. 

If  the  owner  of  land  refused  to  place  deeds 
In  escrow,  aa  agreed  by  him.  with  persons  to 
whom  he  told  it.  under  GIt.  Code,  f  1440,  pro- 
viding that,  if  a  party  to  an  obligation  notifies 
another,  before  the  latter  is  in  default,  that 
he  will  not  perform  the  other  may  enforce  the 
obUaation  without  previously  performing,  the 
purcoasers  could  have  enforced  the  contract 
of  sale  without  waiting  for  the  deposit  of  the 
escrow  deeds. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaaer,  Cent  Dig.  S  276;  Dec.  Dig.  8  145.*] 

3.  Vendob  and  Pubchaseb  (S14IS*)— Obuoa- 

nON  TO  OONVBT— AOTBOBITT  OF  AGENT. 
Persona  who  had  undertaken  to  sell  land, 
which  they  contracted  to  purchase  from  plain- 
tiff, could  not  use  a  check  deposited  with  them 
by  a  purchaser  from  them  as  plaintiff's  agents, 
for  the  purpose  of  making  payment  upon  a 
subsequent  sale  hy  them  to  another  without 

Saying  the  first  purchaser  the  amount  of  the 
epoBit,  so  as  to  release  plaintiff  from  liaUlity 
therefor. 

[EJd.  Note^For  other  caaes,  aee  Vendor  and 
Purchaser,  Gent  TAg,  |  276;  Dec.  Dig.  1 145.*] 

4.  QnnTiNO  Title  (|  44*)—Actionb— Admis- 
sion OF  Evidence. 

In  an  action  to  quiet  title  to  land  which 
plaiotiff  had  agreed  with  defendant  to  sell,  in 
which  it  appeared  that  defendant  had  sold  the 
land  to  another  and  received  $2,000,  which  he 
paid  to  pl^ntiff  wlien  the  contract  with  plain- 
tiff was  executed,  evidence  aa  to  where  defend- 
ant got  the  $2,000  paid  to  plaintiff,  as  well  as 
the  contract  under  which  such  purchaser  paid 
the  $2,000  to  '  defendant  ^b.b  admissible. 

[Ed.  Note.— For  other  caaes,  see  Quieting 
Title,  Cent  Dig.  SI  89-92;  Dec.  Dig.  8  44.*] 

Department  2.  Appeal  from  Superior 
Court,  Tulare  Coun^ ;  W.  B.  Wallace,  Judge. 

Action  by  James  Turner  against  J.  R. 
Hitchcock  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

O.  I*  Eussell,  of  Tulare,  for  appellants. 
Bradley  &  Bradley,  of  Vlsalla,  for  respond- 

MELVIN,  J.  Plaintiff  sued  to  quiet  his 
tiUe  to  certain  real  property  in  the  county 
of  Tulare.  Defendants,  by  their  answer,  ad- 
mitted that  the  titie  was  in  plaintiff;  hut 
they  set  np  a  certain  contract  of  sale  and 


asked  for  a  decree  con^peUlng  plaintiff  epe- 
dflcaliy  to  perform  said  oontrart.  Fram  a 
Judgment  In  favor  of  plaintiff,  the  defend- 
ants appeal. 

The  agreement  in  question  was  matte  on 
the  22d  of  July,  1907,  betwem  James  Toriw 
and  the  defendants,  who  were  operating  no- 
der  the  name  of  Hitchcock  &  Co.  By  It 
Turner  agreed  to  s^  a  tract  ot  land  deecrlb- 
ed  by  metes  and  bounds,  coBtalnlng  "SCO 
acres  more  or  less.**  The  sum  of  f2,000  wu 
paid  upon  the  ssecution  of  the  contract,  and 
the  receipt  thereof  was  acknowledged  in  said 
agreement  There  were  other  covenants  not 
material  to  this  discussion.  All  rights  under 
this  agreement  were  to  lapse  if  Hitchcock  & 
Co.  should  fall  to  comply  with  the  terms 
thereof  Turner  was  bound  to  place  in  es- 
crow with  the  Bank  of  Tulare,  at  Tulare 
City,  such  deeds  to  the  property  as  the  other 
parties  to  the  agreem«it  should  request  ex- 
ecuted'to  such  persons  as  they  might  desig- 
nate. Time  was  made  of  the  essence  of  the 
contract,  and  the  balance  of  the  pmtdiase 
price,  f 12,250,  was  made  payable  on  or  before 
the  Ist  day  of  November,  1907.  The  $2,000 
paid  on  this  contract  were  represented  by  a 
check  drawn  by  one  Behard,  and  it  was  un- 
derstood that  Hitchcock  &  Co.  were  to  sell 
the  land,  or  a  portion  of  it,  to  him.  On 
August  81.  1907,  an  amendment  to  the  con- 
ti'act  was  executed,  whereby  it  was  agreed 
that,  ni>on  the  payment  of  the  pordiase 
price,  the  east  line  of  the  property  described 
would  be  run  so  that  Just  500  acres  would 
be  included  in  the  tract  sold;  bnt  the  pur- 
chasers retained  the  right  to  buy  the  balance 
of  the  land  contained  In  the  original  descrip- 
tion for  the  price  per  acre  at  which  they 
were  entitied  to  purchase  the  600  acres.  Pre- 
vious to  the  execution  of  the  contract  of 
July  22,  1907,  Hitchcock  &  Co,  who  were 
agents  for  the  sale  of  Turner's  land,  made  a 
contract  as  such  agents  with  Rehard,  where- 
by the  latter  was  obligated  to  pay  $15,000 
for  300  acres  of  the  land  Involved.  This  con- 
tract was  dated  July  20.  1907 ;  the  parties 
thereto  were  James  Turner  and  Willis  Re- 
hard;  the  terms  were  $2,000  paid  upon  the 
execution  of  the  agreement  and  the  balance 
on  or  before  November  1st;  and  a  membn 
of  the  firm  of  Hitchcock  &  Co.  executed  it 
for  said  firm  as  the  agents  of  Turner;  yet 
It  was  not  exhibited  to  Turn«-  before  the 
signing  of  the  contract  by  which  he  agreed 
to  sell  500  acres  to  defendants,  and  he  did 
not  know  of  the  existence  of  the  prior  agree* 
ment,  as  he  testified,  until  Behard  exhibited 
it  to  him  on  November  16, 1907.  It  was  stat- 
ed by  Turner  on  the  stand,  and  denied  by 
Richardson  In  hts  testimony,  that  the  latter 
had  agreed,  upon  the  31st  of  August,  to  at- 
tend to  the  matter  of  getting  an  abstract  of 
the  property. 

[1]  Upon  this  conflict  we  must,  of  course, 
take  the  version  which  la  in  sopiwrt  of  the 
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judgment  Turner  testlfled  also  that  he  went 
to  Tulare  late  in  September,  and  also  about 
October  20. 1907,  ready  on  each  date  to  carry 
out  his  part  of  the  contract,  but  that  on  one 
occasion  a  postponement  was  caused  by  the 
fact  that  the  abstract  was  not  ready,  and 
upon  the  other  a  delay  was  due  to  some  ob- 
jection to  the  title  made  by  Rehard.  There 
was  sufficient  evidence  to  justify  the  trial 
court  In  determining  that  the  delay  In  pre- 
paring the  deeds  and  placing  them  in  the 
bank  was  due  as  much  to  defendants  as  to 
plalntur.  Finally  deeds  to  the  property, 
naming  Behard  as  grantee,  were  deposited 
with  the  Bank  of  Tulare  on  Norember  1, 
1907.  These  deeds  were  accompanied  by  a 
letter  of  Instructions,  as  provided  in  the  con- 
tract Regarding  this  matter,  Turner  testi- 
fied that  Richardson  assdated  In  the  prepara- 
tion of  the  deeds,  and  they  were  deposited 
pursuant  to  an  arrangement  that  more  time 
should  be  granted  defendants  and  Behard  to 
make  the  final  payment  According  to  the 
testimony  of  Rlctiardson,  this  extendou  was 
to  be  until  the  15th  of  November,  and  the 
deeds  were  to  remain  In  escrow  until  that 
time.  While  the  transactions  between  Tur- 
ner, B^rd.  and  defendants  were  In  prog* 
resa,  Turn^  notified  Hitchcock  ft  Go.  that 
he  would  accept  only  gold  coin  In  payment  of 
the  balance  on  the  contract  of  sale  to  them. 
This,  according  to  Turner,  occurred  on  Octo- 
ber 29th;  but  Bldiardson  said  It  was  on 
November  1,  1907.  Blchardson  also  testlfled 
that  the  verbal  agreement  of  November  Isl; 
to  extend  the  option  to  November  l&th,  was 
made  for  the  purpose  ot.  giving  hla  firm  and 
Rehard  an  opportunity  of  raising  the  neces- 
sary amount  of  gold  cola.  On  November  16, 
1907,  Turner  wrote  to  Hitchcock  ft  Ca:  "I 
have  decided  not  to  extend  the  time  for  meet- 
ing the  payments  on  the  land  deal."  On  No- 
vember 80th  he  wrote  them  again,  saying: 
"B.  P.  Foster  writes  me  that  you  are  making 
■arrangements  to  meet  the  paymente  on  the 
land  transaction  as  sotm  as  the  so-called 
holidays  are  over,  bat  that  It  will  cost  yon 
oon^derable.  Now,  I  feel  it  my  duty  to  let 
you  know  that  I  do  not  Intend  to  deliver  a 
deed  to  you  or  any  one  else  f6r  the  220-acre 
tract  on  the  south  part  of  the  land.  If  Mr. 
Rehard  still  wants  the  300-acre  tract  and  can 
arrange  so  as  to  pay  for  it  in  a  reasonable 
time  and  you  are  satisfied  with  your  percent^ 
age  of  ^750  for  selling,  we  can  settle  the 
whole  matter  at  once,  otherwise  it  will  be  no 
sale."  On  November  16th  the  deeds  had  been 
withdrawn  from  the  Bank  of  Tulare  by 
plaintifE. 

It  Is  a  fact  that  from  October  31  to  De- 
cember 21,  1907,  the  Governor  of  Caltfomla 
declared  a  series  of  holidays.  December  22d 
was  a  Sunday,  and  on  December  28,  1907, 
plaintiff  rede[>osited  deeds  to  the  property  In 
the  Bank  of  Tulare,  and  notified  Hitchcock 
ft  Go.  of  that  ta.ct  The  deeds  were  left  in 
escrow  until  midnight  of  December  23d,  but 


no  offer  of  payment  was  made.  In  January, 
1908,  Turner  repaid  Rehard  the  (2,000  there- 
tofore paid  by  defendants,  and  was  released 
by  the  latter  from  all  ohUgatlons  on  the  con- 
tract of  July  20,  1907,  which  defendants  had 
made  as  Turner's  agents.  On  December  23d, 
before  Turner  redeposited  the  deeds,  he  was 
requested  by  HlttJicock  ft  Go.,  In  writing,  to 
make  a  new  deed  of  the  land  to  one  Glannlnl. 
This  he  refused  to  do,  telling  them  that  they 
had  already  bound  him  to  Rehard. 

Upon  these  facts,  defendants  contended, 
first  that  thdr  time  to  fulfiU  the  contract 
of  July  22d  was  extended  by  the  holidays; 
second,  that  they  could  not  be  placed  In  de- 
fault until  after  the  required  deeds  had  been 
put  In  escrow;  third,  that  no  tender  of  mon- 
ey was  required  until  the  deeds  were  thus  in 
escrow ;  fourth,  that  Turner's  letier  of  No* 
vember  30th  was  a  repudiation  of  the  con- 
tract, which  excused  defendants  from  the 
duty  of  being  ready  to  pay  the  balance  due 
thereunder  on  the  first  day  following  the  se- 
ries of  holidays;  fifth,  that;  in  any  ev^t 
they  have  never  been  In  defiiiilt  because  of 
Turner's  refusal  to  execute  and  place  In  es- 
crow a  deed  to  the  property,  naming  Qiao- 
nini  as  granteew 

If  we  concede  the  ^ect  of  the  holidays  to 
have  been  that  for  which  i4n>cllanta  contend, 
we  do  not  think  they  can  properly  maintain 
th&t  plaintitr  vniB  In  default  aa  Deconber 
23,  1907.  Fart  of  the  difficulty  In  determin- 
ing their  rights  arises  from  their  protean 
position,  now  as  agente  for  Tomer  assomlng 
to  sell  hla  land,  and  acc^tlng  a  deposit  on 
his  behalf  and  again  using  that  de^Kwit  as 
an  Initial  payment  upon  a  contract  whereby 
they  were  to  acquire  the  same  property  and 
some  other  land  for  less  than  the  amount  for 
^rtii<di,  as  Turner's  agents,  they  had  agreed 
to  sell  the  300  acres  to  Behard.  We  do  not 
mean  to  impute  wrong  mottvea  to  them. 
None  are  charged  In  the  pleadings.  Doubt- 
less it  was  understood  that  they  were  to  sub- 
divide and  s^  the  property  at  a  profit  to 
themselves.  Bat,  by  concealing  from  th^ 
principal  that  they  had  bound  him  to  the 
sale  of  300  acres  to  Behard,  they  placed  him 
in  the  poEdtion  of  having  promised  to  sell 
that  tract  to  Rehard  and  to  them.  The  only 
way  In  which  they  could  i)osslbIy  reconcile 
th^  transactions.  If  at  all,  was  by  requir- 
ing, under  th^  contract  of  July  22d,  that  a 
deed  to  Rehard  for  the  SOO  acres  should  be 
put  In  escrow.  This  they  did,  and  Turner 
prepared  the  deeds  accordingly.  They  can- 
not complain,  therefore,  if  Turner,  having 
been  Informed  of  the  contract  vrith  Rehard 
and  of  the  acceptance  In  his  behalf  of  (2,000 
as  a  payment  thereon,  refused  again  to  com- 
plicate the  situation  by  deeding  the  property 
to  Gtannlul  without  a  release  from  Rehard. 
He  did  all  that  he  could  be  required  to  do 
when  he  placed  the  original  deeds  In  escrow 
on  the  first  business  day  following  the  holi- 
days. Appellante  may  not  comtdaln  if  he  In- 
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Bisted  upon  oonatmlng  tbe  two  contracts  to- 
gether. The  hfid  created  that  situation. 

[2]  But  they  say  that  by  his  letter  of  No- 
T«uber  80th  he  had  repudiated  the  contract 
of  July  22d,  and  that  they  were  therefore 
excused  from  helng  ready  to  perforin  on  De- 
cember 23d  (dtlng  section  1440,  CIy.  Code). 
We  do  not  think  his  letter  placed  then?  In  a 
position  to  sit  idly  by  and  wait  for  him  to 
put  deeds  In  escrow.  The  only  effect  of  the 
dted  section  would  hare  been  to  enable  them 
to  enforce  the  contract  without  waiting  for 
him  to  deposit  the  deeds  (Remy  t.  Olds,  88 
CaL  641.  26  Pac.  355);  yet  up  to  May  13, 
1810,  when  this  action  waa  commenced,  they 
had  taken  no  steps  to  do  so.  They  testified, 
however,  that  they  were  ready  to  porform 
on  December  23d  j  yet  they  did  not  either  ac- 
cept the  only  deposit  of  deeds  which,  under 
the  drcumstancesy  they  had  the  right  to  de- 
mand, nor*  seek  to  put  Turner  to  the  election 
of  refusing  or  accepting  the  contract  price. 
But;  as  a  matter  of  fact,  the  evidence  falls 
to'  show  that  they  were  ready  to  perform 
in  case  a  deed  was  made  to  GlanniuL  Ac- 
cording to  the  testimony  of  Hr.  Hitchcock, 
they  were  ready  to  pay  but  $12,250. 

[S]  Surely  they  had  no  right  to  tiie  credit 
of  $2,000  unless  they  could  assure  Turner 
that  Behard  had  been  comi>ensated  for  his 
payment  of  that  amount,  and  had  relieved 
Turner  from  all  liability  under  the  contract 
with  him.  They  could  not  utilize  the  check 
from  Rehard  to  bind  the  bargain  of  Jnly 
20th,  and  also  as  a  payment  on  the  sale  to 
Gianninl.  In  other  words,  they  could  not 
obtain  an  advantage  as  vendees  by  ignoring 
their  obligations  as  agents.  The  trial  court 
correctly  concluded  that  defendants  were  not 
entitled  to  a  decree  of  spedflc  performance  of 
their  contract 

[4]  It  was  proper  to  ask  defendant  Rich- 
ardson, on  cross-examlnatton,  where  he  got 
the  $2,000  which  he  paid  plaintiff  when  the 
contract  of  July  22,  1907,  was  executed.  The 
court  waa  entitled  to  know  all  of  the  circum- 
stances connected  with  and  surrounding  that 
transaction.  For  the  same  reason,  the  con- 
tract of  July  20th,  under  which  Behard  paid 
the  $2,000,  was  admissible. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  HEXSHAW,  J.;  LOBIOAN,  J. 


(21  Cal.  App.  80) 

PEOPLE  v.  METZLER.    (Cr.  416.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  4,  Rehcariuff  Denied 
by  Supreme  Court  April  4.  1013.) 

1.  FERJtTBT    (I   25*) —Indictment  — SuFFi- 
CZEKCY. 

Averment  In  an  information  for  perjury 
of  the  materiality  of  the  claimed  false  testi- 
mony is  sufficient,  unless  it  Hl»i>enr  from  the 
accuBation  as  a  whole  that  the  testlmuny  was 
immaterial. 

[Ed.  Note. — For  other  cases,  see  Perjury, 

Cent.  Dig.  §S  82-89;   Dec.  Dig.  g  2o*] 


2.  Pebjubt  (i  27*)  —  iNVOBVATioN  — Sum- 

CIENCT— MatEBIALITT  OF  TESTIMOWT. 

An  Information  for  subornation  of  oerjuTT 
was  not  demurrable  as  failing  to  show  Uie  ma- 
teriality of  the  claimed  suborned  testimony 
where  it  averred  the  materiality  of  such  testi- 
mony and  recited  the  substance  thereof,  with 
other  facts  tending  to  show  its  nutteriality  to 
tbe  issues  involved  in  the  action  in  wbich  the 
perjury  was  committed. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  8  95;  Dec.  Dig.  8  27.*] 

3.  Peejury  (5  11*)— Materiality  ot  Testi- 

IfONY— lUPEACBING  BVXDBNCE. 

Testimony  affectinK  the  credibUity  of  a 
witness  is  material  to  the  issues  in  tbe  seoBe 
that  it  will  afford  a  basis  for  perjury  or  sub- 
ornation of  perjury. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  §§  38-54; -Dec.  Dig.  § 

4.  Criminal  Law  (|  1159*)- Provikct  of 
juby— confuctino  testimony. 

A  connctioD  is  not  vitiated  by  a  conflict 
between  the  testimony  ot  two  witnesses  for 
the  proseontion;  it  bein^  the  province  of  the 
jury  to  accept  the  testimony  of  tbe  witnees 
who  seems  to  them  to  be  most  credible- 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
X^w,  Cent  Dig.  U  3074-3083:  Dec  Dig.  { 
1150.*] 

5.  PERJUBT    (8  84*)— StTBOBNJ.TION    OF  PeB- 

JUBY— Accomplice. 

A  conviction  of  subornation  of  perjury  is 
not  affected  on  the  theory  that  the  suborned 
witness,  who  testified  for  tbe  prosecution,  was 
an  accomplice,  if  his  testimony  is  corroborated 
by  other  witnesses  not  accomplices,  admisaons 
by  accused,  and  independent  facts  and  circum- 
stances tending  to  connect  accused  with  the 
offense. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  SS  125-132:  Dea  Dig.  1  84.*] 

6.  Criminal  Law  (J  830*)- Isstbuctioss— 
Refvsai^Pabtly  Incobbect  Instbcctions. 

An  Instruction  wMch  erroneously  states 
the  law  in  part  is  properly  rejected  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2012.  2017;  Dec,  Dig.  { 
83a*] 

7.  Cbiminal  Law  (J  829*)— Instbdctions— 
Refusal— Mattes  Covered. 

An  instruction  substantially  covered  by 
those  given  is  properb'  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  20U;  Dea  Dig.  f  829.*} 

8.  Cbiminal  Law  (§  1037*)— Impbopeb  Ab- 

GUMENT— WaiVEB  of  OBJECTION. 

Objection  to  argument  of  the  prosecnting 
attorney,  first  presented  on  appeal,  will  not  be 
considered;  objection  to  the  argument  at  the 
time  it  was  made  and  a  requc-st  that  the  trial 
court  admonish  tbe  jury  to  disregard  the  re- 
marks claimed  to  be  improper  being  essential 
to  preserve  tbe  objection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  }|  1691,  2645;  Dec  Dig.  { 
1037.*] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

C.  Metzler  was  convicted  of  subomatioB 
of  perjury,  and  be  appeals.  Afflrmed. 

Traber  &  South,  of  Fresno,  for  appellant 
Attorney  General  Webb,  for  the  People. 

LENNOX,  P.  J.  The  defendant  In  this 
case  was  convicted  In  the  superior  court  of 
tbe  county  of  Fresno  of  the  crime  of  subor- 
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natloa  of  perjnrr.  He  has  appealed  from 
the  Judgment  entered  against  him  and  from 
an  order  denying  a  new  trial. 

[,1,2]  The  defendant  Insists  that  the  de- 
murrer to  the  inCormatton  should  have  been 
allowed  upon  the  groimd  that  the  Informa- 
tion fails  io  show  the  materiality  of  the  al- 
leged sobcffned  testimony.  The  Information 
charges  In  substance  that  on  Fetnuaiy  27, 
1012,  the  defendant  procured  one  J.  P.  'Hel- 
mnth  to  commit  po-Jury  In  a  certain  idrll  ac- 
tion then  pending  in  the  superior  court  of 
Fresno  county  entitled  "Metzler  v.  Spomer," 
wherein  the  defendant  here  was  the  plaintiff. 
In  addlUon  to  the  allegations  usually  on- 
ployed  in  eharglng  the  crime  of  subornation 
of  perjury,  the  taiformatlon  e^iresslr  avers 
the  matolallty  of  the  alleged  suborned  tes- 
timony. The  information  then  proceeds  to 
redte  the  substance  of  such  testimony  in  cm- 
junction  with  other  alleged  facta,  all  of  which 
tends  (dearly  enough  to  show  the  materiality 
of  the  alleged  suborned  testimony  to  the  Is- 
sues  involved  in  tiie  dvil  a(^n  in  which  It 
was  allied  the  defendant  Induced  the  wit- 
ness Helmntta  to  give  sudi  testimoi^. 

It  Is  a  settled  rule  in  this  state  that,  whore 
an  indictment  or  InrormaUon  expressly  alli- 
es the  materiality  of  perjured  testimony, 
such  Indictment  or  Information  Is  sufficient, 
unless  it  afflrmativdy  ai^;»ear  from  the  indict- 
ment or  Inframatlon  as  a  whole  that  such 
testimony  was  ImmatttiaL  People  t.  Bril- 
liant, 68  CaL  214;  People  v.  Boss,  108  Oal. 
425,  37  Pac.  379.  In  the  present  case  the  al- 
legations of  the  InAirmation  upon  the  subject 
materiality  are  as  a  whole  clear,  condse, 
and  consist^t,  and  therefore  the  defendant's 
demurrer  was  properly  disallowed. 

[S]  The  suflSciency  of  the  evidence  to  sup- 
port the  verdict  of  the  Jury  is  assailed  upon 
the  ground  that  it  was  not  shown  In  evidence 
as  a  part  of  the  people's  case  that  the  alleged 
suborned  testimony  wss  in  fact  material  to 
the  Issues  raised  by  the  pleadings  in  the  civil 
action.  This  contention  is  based  upon  the 
fact  that  the  witness  Helmuth  was  called 
and  procured  by  the  defendant  to. testify  in 
the  dvU  action  to  matters  and  things  which 
affected  only  the  credibility  of  Spomer,  the 
defendant  in  that  action.  In  other  words, 
it  Is  the  defendant's  contention  that  because 
the  testimony  of  the  witness  Helmuth  was 
offered  and  received  In  evidence  In  the  civil 
action  for  purposes  of  Impeachm^t,  rather 
than  as  tending  to  prove  the  precise  fact  In 
dispute,  such  testimony  was  not  material  to 
the  extent  that  it  could  be  made  the  founda- 
tion for  a  charge  of  perjury. 

This  contention  Is  untenable.  Upon  a  trial 
evidence  may  be  given,  not  only  of  the  pre- 
cise fact  in  dispute,  but  such  other  facts  as 
serve  to  show  the  credibility  of  a  witness 
may  be  offered  and  received  In  evidence. 
Oode  Civ.  Proc.  {  1870.  Evidence  affecting 
the  credibility  of  a  witness  usually  tends  to 
strengthen  the  case  of  a  party  to  an  action 


or  to  weaken  the  d^ense  of  Ids  adversary, 
and  therefore  such  evidence  Is  material.  Peo- 
ple V.  BrllUant.  58  Oal.  214;  People  v.  Bar- 
ry, 63  Cal.  ^;  People  v.  Yon  Tiedtinan, 
120  Cal.  128,  52  Pac  155;  People  v.  Prather. 
134  Cal.  436,  66  Pac.  689,  863. 

[4]  Counsel  for  the  defendant  contends 
that  the  testimony  of  tiie  two  principal  wit- 
nesses for  the  pet^de  In  the  present  case  is 
contradictory  and  irreconcilable  upon  mate- 
rial matters ;  and  because  of  this  It  is  faislst- 
ed  that  the  testimony  of  neither  witness 
should  be  credited  in  support  of  the  verdict 
This  is  hut  tax  argument  directed  a^nst  the 
credibility  of  the  witnesses,  which  doubUees 
was  presented  to  the  jury,  and  1^  them  giv- 
en the  consideration  which  it  deserved.  What- 
ever contradiction  there  may  have  be«i  in 
the  testim<my  of  tiiese  witnesses  created  at 
best  but  a  conflict  In  the  evidence,  which  1^ 
the  Jury  free  to  accept  the  testlmcmy  of 
whichever  witness  seemed  to  be  the  most 
credible  and  worthy  of  belitf . 

II]  Conceding,  as  counsel  fbr  the  defend- 
ant atLjB,  that  the  suborned  witness  Behnuth 
.was  an  accomplice  of  the  defendant,  never- 
theless the  evidence  upon  the  whole  case  suf- 
ficienUy  supporta  the  verdict,  because  the 
testimony  of  Helmuth  as  to  the  fact  of  the 
perjury  and  ite  subornation  was  amply  cor- 
roborated by  the  testimony  of  other  wit- 
nesses not  accomplices,  the  admissions  of  the 
defendant,  and  Independent  facte  and  circum- 
stances which  tended  to  connect  the  defend- 
ant with  the  commission  of  the  offense  charg- 
ed against  him. 

[I]  Complaint  Is  made  of  the  refusal  of 
the  trial  court  to  give  several  instructions  re- 
guested  upon  behalf  of  the  defendant.  Upon 
an  examination  of  the  record  we  find  that 
some  of  the  reqnested  Instructions  did  not  In 
their  entirety  correctly  state  the  law ;  and, 
when  a  requested  Instruction  is  erroneous  in 
part  in  Its  stetement  of  the  law,  it  may  be 
rejected  as  a  whole.  People  v.  Davis,  64  Cal. 
440,  1  Pac.  889 ;  People  v.  Walters,  98  Cal. 
138,  32  Pac.  864. 

[7]  With  reference  to  the  remaining  re- 
guested  instructions  the  record  shows  that 
the  subject-matters  thereof  were  substential- 
ly  and  correctiy  covered  by  the  charge  of  the 
court,  and  therefore  the  refusal  of  the  trial 
court  to  charge  In  the  exact  language  of  the 
requested  Instructions  Tvas  witiiout  prejudice 
to  the  defendant  In  brief,  the  record  shows 
that,  in  so  far  as  the  requested  Instructions 
were  correct  in  their  statement  of  the  law 
applicable  to  the  case,  they  were  incorporat- 
ed In  and  made  a  part  of  the  charge  of  the 
court  and  that  Is  all  thatr  the  defendant  was 
entitied  to.  People  v.  Durrant  116  Cal.  179, 
48  Pac.  75 ;  People  v.  Holmes,  126  Cal.  462, 
58  Pac.  917;  People  v.  Wardrlp,  141  Cal. 
229,  74  Pac  7-14. 

[8]  Certain  portions  of  the  argument  of 
the  district  attorney  to  the  jury  are  assigned 
here  for  the  first  time  as  prejudicial  ndscon- 
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duct  The  portions  complained  of,  however, 
appear  to  be  fair  dedncUons  from  the  evi- 
dence adduced  upon  the  whole  case,  and  were 
therefore  legitimate  argum«it;  hut,  even  If 
this  were  not  bo,  no  objection  was  made  In 
the  lower  court  to  such  {wrtions  of  the  dis- 
trict attorney's  argument,  and  In  the  ahsence 
of  an  objection,  coupled  with  a  request  that 
the  trial  court  admonish  the  Jury  to  disre- 
gard the  alleged  improper  remarks,  their  poa- 
aible  effect  upon  the  Jury  will  not  be  con- 
sidered for  the.  first  time  on  appeal.  People 
V.  Beaver,  83  CaL  419,  23  Pac.  321;  People 
7.  Shears,  133  Cal.  154,  65  Pac.  295 ;  People 
T.  Amer,  8  CaL  App.  137,  96  Pac.  401 ;  Peo- 
ple T.  Crosby,  17  CaL  App.  618. 120  Pac.  441 ; 
People  T.  Bradbury,  IBl  CaL  075,  91  Pac. 

m. 

The  Judgment  and  order  appealed  from 
are  affirmed.. 

We  concur:  UnRFHET,  Judge  pro  tern.; 
HALI^  Z. 


(21  Cid.  App.  92) 

KINABD  T.  WARD  et  at    <CtT.  1,122.)  ' 

(District  Court  of  Appeal,  First  Dlstilet,  Oal- 
ifornia.    Feb.  S,  1913.) 

1.  Mines  and  Minebals  ({  104*)— Mining 

COSPOBATIONS  —  DlBECTOBS  —  ReHOTAL  — 

Bbbach  or  Statdtobt  Dutt. 

Id  an  action  by  a  stockholder  nnder  Civ. 
Code,  {  590,  to  remove  the  directors  of  a  min- 
ing corporatiOD  for  failure  to  make  and  post, 
in  the  office  of  the  compao;,  tbe  current  ac- 
counts of  the  corporation,  as  required  by  sec- 
tion 688,  it  was  unnecessaiy  to  allege  or  show 
tliat  plaintiff  suffered  any  actual  damage. 

pEld.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  !  228;  Dec.  Dig.  f  104.*] 

2.  MiifKS  AND  Minerals  (|  104*)— Mining 

cobporations  —  dlbectobs  —  removal  — 

Breach  of  Statutobt  Duty. 

In  an  action  by  a  stockholder  under  Civ. 
Code.  I  590,  to  remove  tbe  directors  of  a  min- 
ing corporation  for  fallnre  to  make  and  post 
the  current  accounts  of  the  corporation,  as  re- 
quired by  section  588,  the  complaint  did  not 
show  that  the  default -occurred  during  a  yearly 
term  of  office  which  expired  before  the  action 
was  commenced,  where  it  alleged  that  defend- 
ants "have  failed  and  refused  to  eanse  to  be 
made,  for  any  month  or  at  any  time,"  an  item- 
ized account,  etc. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  228;  Dec  Dig.  8  104.*] 

8.  COBFOBATIONS  (|  289*)— De  FaOTO  DIBBO- 

T0B8— Holding  Oveb— Duties. 

Directors  of  a  corporation,  who  hold  oven 
must  perform  the  duties  enjoined  by  law  with 
the  same  fidelity  as  regularly  elected  officers, 
and  are  subject  to  the  same  statutory  liability 
for  any  failure  of  duty  occurring  during  the 
term  for  which  they  may  be  holding  over. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions. Gent  Dig.  H  1240-1246;  Dec.  Dig.  S 
289.*!) 

4.  APPEAti   AND    EBBOB    ({  907*)— REVIEW— 
PimSUlCFTIONB. 

In  tbe  absence  of  a  bill  of  exceptions  or  a 
statement  of  the  case,  it  must  be  assumed  that 


RBPOBTBS  CObI- 

the  evidence  adduced  upon  tiie  trial  supporte 
the  findings  of  fact  as  tmide  by  tbe  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2899,  2911-2915,  2916, 
3673,  3674,  3676,  3678;  Dec.  Dig.  S  007.*1 

6.  PLEADING  <g  129*)- ANBWKB— AdMIBBIONS, 

Allegations  of  a  complaint,  not  denied  by 
tbe  answer,  are  deemed  to  be  admitted. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  K  270-275;  Dec.  Dig.  f  129.*] 

Appeal  from  Superior  Court;  City  and 
County  of  San  Frandsco ;  James  BL  Trontt 

Judge. 

Action  by  C.  E.  Klnard  against  James  W. 
Ward  and  others.  Judgment  for  i^ainttfl, 
and  defendants  appeaL  Affirmed. 

Crittenden  Thornton,  of  San  Frandacok  for 
aM>ellanta.  C.  E.  Klnard,  in  pro.  pw. 

LBNNON,  P.  J.  Tbe  plaintllt  In  tUa  ao- 
tton,  as  a  stockholder  In  tlie  Socrates  Con- 
solidated Mining  Company,  Incorporated, 
soui^t  and  secured  a  Judgment  removing  Uw 
defendants,  as  directors  of  the  corporatiim, 
for  the  alleged  violation  of  Oie  pro^alons  of 
section  S88  of  tiie  CMl  Code.  That  SBctlm 
declarea  it  to  be  tbe  duty  nt  flie  directors  of 
every  corporation,  foreign  or  dofnestic,  tarca- 
ed  for  the  purpose  of  mining  in  California, 
to  cause  to  be  made,  on  the  second  Monday 
of  eadi  and  ev^  montb,  "ut  itemlced  ae> 
count  or  balance  sheet  for  the  previous 
month,  embradng  a  full  and  complete  state- 
ment of  all  disbursemmta  and  receipts,  show- 
ing from  wlut  sources  audi  receipts  were 
derived,  and  to  whom  and  tot  what  object  or 
purposes  such  disbursements  or  payments 
were  made ;  also  all  indebtedness  or  liabiU- 
ttes  Incurred  or  eristing  at  Oie  tlm^  and 
for  what  tile  same  were  incurred,  and  tiie 
balance  of  money,  if  any,  on  hand.  Sndi  ac> 
count  or  balance  sheet  must  be  Torifled  under 
oath  by  tbe  president  and  secretary  and  post- 
ed In  some  conspicuous  place  in  the  office  of 
tbe  company."  Section  590  of  the  same  Code 
provides:  "If  the  directors  fall  to  have  tiie 
reports  and  accounts  current  made  and  post- 
ed as  required  by  section  588  they  are  liable, 
either  severally  or  Jointly,  to  an  action  by 
a  stockholder  complaining  thereof  and  on 
proof  of  such  refusal  or  failure  be  may  re- 
cover Judgment  for  actual  damages  sustained 
by  him  with  costs  of  suit  Each  of  tbe  de- 
faulting directors  Is  also  liable  to  removal 
for  such  neglect" 

The  plalntifTs  complaint,  among  other 
things,  alleges  that  tbe  defendants  were,  at 
all  times  since  the  year  1909,  the  directors 
of  the  Socrates  Consolidated  Mining  Com- 
pany ;  that  the  defendants,  as  such  directors, 
have  failed  and  refused  to  cause  to  be  made 
and  posted  in  the  office  of  the  company,  as 
required  by  tbe  Code  sections  previously 
quoted,  an  Itemised  account  and  balance 
sheet  for  any  month  or  for  any  time  at  all 
during  the  period  of  their  incumbency  as  di- 
rectors. Plain tifFs  prayer  for  relief  was  pri- 
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marlly  tor  flw  nmonl  of  tbe  defiendante 
from  office  as  directors  of  tbe  mining  com- 
pany. 

Without  denylnA  or  attemptfng  to  deaj, 
any  of  tbe  all^ttons  of  plaintiffs  oom- 
plaint,  the  defmdantB  answered  merely  that 
they  •  •  were  diosen  to  be  the  di- 
rectws  of  said  company  at  the  rerslar  sn- 
snal  meetlDS  of  said  cmnpany,  •  •  • 
held  in  the  dty  and  county  of  San  Francisco 
on  the  2l8t  day  of  September,  1900:  that 
Boch  election  was  tot  one  year;  and  that  the 
same  expired  on  the  21at  day  of  September, 
1910.  Vnierebm  these  defradants  and  each 
of  than  say  neither  they  nor  any  of 
them  have  been  sncb  directors  under  said 
election  sinoe  the  21st  day  of  September, 
iBia**  Upon  these  pleadings  tbe  case  was 
tried;  and,  from  the  evidence  whldi  was 
oltexeA  and  recti  Ted  upon  the  tdal,  the  lower 
oonrt  made  its  findings  of  fact  substantial^ 
In  accord  with,  the  material  auctions  of  the 
complaint,  from  which  was  deduced  the  con- 
elusion  of  law  that  ttm  plalntUt  was  entitled 
to  a  Judgment  of  oustw  against  eadt  and  all 
ot  tbe  detendante.  Judgment  was  entered 
accordingly,  from  which  the  defendants  have 
appealed  upon  the  Judgment  roll  alone. 

[1]  Tbe  defendants  indst  that  tiie  com- 
plaint does  not  state  a  cause  of  action  In: 
this:  That  It  Is  not  alleged  therein  that  the 
plaintiff  suffered  any  actual  damage  by  the 
failure  and  refusal  of  the  d^^dants  to 
make  and  post  the  current  accounts  of  the 
corporatloo,  as  required  by  section  688  of  the 
Civil  Code.  This  contention  is  based  upon 
the  assumption  that  section  690  of  the  dvil 
Gode^  which  provides  the  penalty  fbr  the 
failure  here  complained  o(  contemplates  that 
tbe  removal  of  the  directors  of  a  mining  com- 
pany cannot  be  decreed  for  such  neglect  un- 
less, in  addition  thereto,  It  be  alleged  that 
the  plaintiff  has  suffered  actual  damage  by 
reason  thereof.  No  authority  has  been  dted 
to  us  In  support  of  this  construetlott  of  the 
statute;  and,  Inasmuch  as  the  direct  lan- 
guage of  tbe  statute  is  plainly  repugnant  to 
tbe  contention  of  the  defendant^  the  point 
need  not  be  further  discossed. 

[2]  The  defendants  further  contend,  for  a 
reversal  of  the  Judgment,  upon  the  assump- 
tion that  the  plalntUTs  complaint  charges 
that  the  default  of  the  defendants  occurred 
during  tbe  year  for  which  they  were  first 
tiected  as  directors  of  the  mining  company. 
With  tbls  assumption  as  a  basis,  the  defend- 
ants argue  that  they  can  be  rightfully  re- 
moved from  office  only  for  the  term  during 
which  the  de&ult  complained  of  occurred; 
and  that,  inasmuch  as  that  particular  term 
had  expired  befor.e  the  action  was  com- 
menced, the  complaint  does  not  and  cannot 
be  made  to  state  a  cause  of  action.  There 
would  be  mudi  force  in  this  contention  It  the 


as8umpti<m  upon  whldi  It  Is  fbunded  were 
correct  That  this  assumption  is  erroneous 
Is  manifest  erai  from  a  casual  reading  of 
the  plalntUTs  complaint,  which  ^cpresdy  al- 
lies that  the  defoidants,  "as  a  board  of 
directors,  *  •  •  have  failed  and_  refused 
to  cause  to  be  made  for  any  month  or  at  any 
time  or  at  all  an  itemized  statement  of  ac- 
count ox  balance  sheet  or  any  statement  of 
account,  •  •  *  as  required  by  law." 
While  this  allegation  of  the  complaint' might 
have  been  assailed  upon  demurrer  for  un- 
certainty, it  cannot  be  fairly  said,  as  coun- 
sti  for  the  defendants  oont«ids,  that  it  lim- 
its tile  occurrence  of  the  defendant»*  default 
to  a  tbne  within  the  term  for  which  they 
were  first  elected  as  directors. 

The  directors  of  a  corporation  must  be 
elected  annually  {CIy,  CoOb,  |  803);  and  as 
a  matter  of  law,  once  elected,  they  conttnue 
in  office  untU  they  resign  or  until  their  suc- 
cessors have  been  elected  and  qnallfled. 
While  it  does  not  afflrmatlTely  appear,  either 
from  tbe  allegations  of  the  plaintiff's  com- 
plaint or  from  the  trial  courts  findings  of 
fiict,  that  the  defendants  were  regularly  or 
otiierwise  elected  as  directors  of  the  mining 
company  Vfiou  the  expiration  of  the  year  for 
whldi  they  were  origlually  elected,  never- 
thdess  the  answer  of  tiie  defoidants  makes 
It  dear  that  they  continued  in  office  afta 
their  dectlve  term  had  expired  as  do  facto 
directors,  and  ttierefore  It  may  be  said  to  be 
an  admitted  fact  in  the  case  that  the  defend- 
ants were,  during  all  of  the.  time  spedfled 
in  the  plaintlirs  complaint^  either  de  Jure  or 
de  facto  directors. 

[S-l]  The  directors  of  a  corporation,  who 
hold  over,  must  perform  tiie  duties  enjoined 
by  law  with  the  same  fidelity  as  regularly 
elected  officers,  and  they  are  likewise  subject 
to  the  same  statutory  liability  for  any  fail- 
ure of  duty  occurring  during  the  term  for 
which  they  may  be  holding  over.  2  Cook  on 
Corporations,  624.  In  the  absence  of  a  bill 
of  exceptions  or  a  statement  of  tbe  case,  it 
must  be  assumed  that  the  evidence  adduced 
upon  the  trial  supports  the  findings  of  fact 
as  made  by  the  trial  court  Moreover,  the 
answer  of  the  defendants  does  not  purport  or 
pretend  to  deny  the  allegations  of  the  plain- 
tiff's complaint,  and  therefore  those  allega- 
tions must  be  deemed  to  be  admitted. 

The  findings  of  fact  are  in  accord  gener- 
ally with  tbe  admitted  allegations  of  the 
plaintiff's  complaint  and  the  admitted  facts 
of  the  defendants'  answer,  all  of  which  sup- 
port the  findings  of  the  trial  court,  and  they 
in  turn  support  the  Judgment. 

Tbe  Judgment  appealed  from  is  therefore 
affirmed. 

We  concur:   liUBPHETY,  J.,  pro  tern.; 

BTAT.T^  J. 
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(H  CsL  AVp.  8S) 

KINARD     WARD.    (Ciy.  1,121.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  4,  1913.) 

1.  Mines  and  Minerals  (g  104*)— Rights 
OF  StookhoT'Derb— Action— CoMPUilvT. 

Under  Civ.  Code.  {8  S89,  590,  providing 
that  a  stoclcholder  of  &  mising  corporation 
flhall  be  entitled  to  an  order  of  tbe  president 
directing  the  Buperintendeot  to  exhibit  the 
mine  property,  and  declaring  that,  for  the  pres- 
ident's refusal,  the  stockholder  may  recover 
the  sum  of  $1,000  and  costs  from  such  presi- 
dent, a  complaint  to  recover  the  penalty  was 
not  defective  for  failure  to  allege  specific  dam- 
age. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Mtnerals,  Gent.  Dig.  i  228;  Dec  Dig.  |  104.«] 

2.  Mines  and  Minebau  <}  104*)— Miking 
PBOPEBTT— EXAUIKATIon  BT  Stockboldeb 
■^Demand — "Those  in  Chabge." 

Under  Civ.  Code.  §§  5S9,  590,  requiring 
tbe  president  of  a  mining  corporation  to  give  to 
a  stockholder,  on  application,  an  order  on  the 
swerintendent  commanding  him  to  exhibit  tbe 
muiing  property  to  the  stockholder,  and  impos- 
ing a  penalty  for  refusal  to  do  so,  an  applica- 
tion for  an  order  on  "those  in  charge"  of  the 
mining  property  of  the  corporation  named  was 
not  fatally  defective  because  it  did  not  demand 
an  order  on  the  superintendent;  the  superin- 
tendent being,  as  a  matter  of  definition,  the 
person  or  officer  "in  charge." 

[Ed.  Note.— For  other  caecH,  see  Mines  and 
Minerals,  Cent  Dig.  {  228;  Dec.  Dig.  S  104.*] 

3.  Mines  and  Minerai^  (S  104*)— Requla- 
TION  — Examination  by  Stockholdebs — 
Statutes— Wbitten  Demand. 

Civ.  Code,  §  589,  providing  that  any  stock- 
bolder  of  a  mining  corporation  is  entitled  to 
visit,  accompanied  by  his  expert,  and  examine 
the  mines  owned  by  tbe  corporation,  and  that, 
when  such  stockholder  applies  to  the  president, 
he  must  immediately  cause  the  secretary  to- 
deliver  to  the  applicant  an  order  to  the  super- 
intendent commuidiog  him  to  show  snch  parts 
of  the  mines  as  the  party  named  in  the  order 
may  desire  to  examine.  Held,  that  tbe  president 
of  a  mining  corporation  could  not  decline  to 
issne  an  order  granting  a  right  of  a  stock- 
holder to  inspect  the  mine  because  the  form 
of  order  submitted  with  tbe  application  pro- 
vided for  "visiting  and  examinmg  the  mining 
property  and  its  affairs,"  since  the  president 
could  have  properly  ignored  the  form  present- 
ed and  granted  the  application  in  any  form 
which  would  have  accomplished  its  purpose. 

[Ed.  Note, — For  other  raaeg,  see  Mines  and 
Minerals,  Cent  Dig.  §  228;  Dec.  Dig.  f  104.*] 

4.  Mines  and  Minebals  ({  104*)— Mining 
Corporation  —  Stockholders'  Rights  — 
Vmitation. 

Civ.  Code,  {  589,  giving  tbe  stockholders 
of  mining  corporations  tbe  right  to  visit  and 
examine  the  company's  mines  with  an  expert, 
on  an  order  to  be  issued  to  the  mine  super- 
intendent by  the  secretary  of  the  corporation 
at  the  instance  of  tbe  president,  does  not  re- 
quire either  that  the  application  for  the  order 
or  the  order  from  the  president  to  the  secre- 
tary shall  be  in  writing,  or  that  either  comply 
with  any  fixed  standard  of  sufficiency. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  228:  Dec.  Dig.  §  104.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  G.  E.  Kinard  against  James  W. 


RBPOBTEB  <CU. 

Ward.  Judgment  for  plaintiff,  and  defmdp 
ant  apiwalB.  Affirmed. 

Crittenden  Thornton  and  Nowlln  A  Fa»- 
sett,  all  of  San  Francisco,  for  aniellant. 
James  H.  Boyer,  ot  San  Frandsoo.  and  C 
E.  Kinard,  In  pro.  per.,  for  xespondraL 

MURPIIET,  Judge  pro  tem.  Tbe  action 
was  prosecuted  under  sections  580  and  50O 
of  the  Civil  Code.  These  sections,  In  so  far 
as  tbey  relate  to  tbe  subject-matter  of  tills 
litigation,  are  as  follows: 

"Sec.  680.  Any  stocUiolder  of  a  corpora- 
tion formed  under  the  laws  of  this  state  for 
the  purpose  of  mining  is  entitled  to  vtdt. 
acoompanied  by  bis  expert,  and  examine  the 
mine  or  mfDes  owned  by  snch  corporation 
and  every  part  thereof,  at  any  time  he  may 
see  fit;  and  when  snch  stockholder  applies 
to  the  president  of  such  corporation  he  must 
Immediately  cause  the  secretary  thereof  to 
issue  and  deliver  to  such  applicant  an  order, 
under  the  seaJ  of  the  corporation,  directed 
to  the  superintendent,  commanding  him  to 
show  and  exhibit  snch  parts  of  said  mine  or 
mines  as  the  party  named  in  said  order  may 
desire  to  visit  and  examine. 

"Sec.  690.  In  case  of  the  refusal  or  neglect 
of  the  president  to  cause  to  be  issued  by  the 
secretary  the  order  mentioned  in  section  589, 
such  stockholder  is  entitled  to  recover  against 
said  president  tbe  sum  of  one  thousand  dol- 
lars and  costs  as  provided  in  the  last  sec- 
tlon." 

[1]  Defendant  questions  the  sufficiency  of 
the  complaint  on  tbe  ground  that  it  contains 
no  specific  allegation  of  damage.  The  failure 
and  refusal  of  the  defendant  to  comply  with 
tbe  statutory  requirements  above  set  out  is 
aptly  pleaded.  The  prayer  asks  for  tbe  |1,- 
000  penalty  named  in  the  statute.  This  is 
manifestly  sufficient  No  case  has  been  call- 
ed to  our  attention  wherein  the  exact  point 
has  been  discussed  for  the  reason,  in  all 
probability,  that  the  point  is  so  evidently  un- 
tenable that  it  has  not  heretofore  been  called 
to  the  attention  of  the  appellate  tribunal. 

[2]  PlaiDtlfif,  as  a  stockholder,  made  formal 
written  demand  upon  the  defendant,  as  pres- 
ident of  tbe  Socrates  Consolidated  Mining 
Company,  for  an  order  on' the  secretary  re- 
quiring him  to  issue  the  necessary  permit 
and  order  on  "those  in  charge  of  the  min- 

:  ing  property  of  the  Socrates  Consolidated 
Mining  Company,"  to  permit  him  to  visit 
and  examine  the  mines  and  mining  claims, 
etc.   Defendant  contends  that  the  use  of  the 

'  words  "those  In  charge,"  rather  than  the 
word  "superintendent,"  as  used  in  the  stat- 

:  ute.  Is  fatally  defective.  To  sustain  this  ex- 
tremely technical  contention  would  be  to 
make  the  statute  a  plaything  In  the  hands 
of  designing  ofilcials  of  mining  corporations. 
A  complete  evasion  of  tbe  statute  could  be 
effected  by  aubstitutliig  some  otber  title,  such 
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as  "nuumger"  or  '^reman/'  for  that  of  sn- 
peilntendrat,  aa  applied  to  tbe  cblef  execo- 
tlre  officer  in  charge  of  the  property  or  worka 
of  a  corporation.  The  superintendent  Is,  as 
«  mattw  of  definition,  according  to  standard 
authority,  the  person  or  officer  "in  charge." 

[8]  Complaint  Is  also  made  that  the  wrlt- 
tea  form  of  order  submitted  with  the  appli- 
cation directed  the  secretary  to  issue  an  or- 
dw  or  permit  for  "visiting  and  examining 
the  mining  property  and  Its  affairs"  was  Im- 
proper and  beyond  anything  contemplated 
by  the  statnte.  The  answer  to  this  is  that 
no  such  form  of  order  was  required,  and 
that  the  president  could,  with  propriety,  have 
ignored  this  form  and  granted  the  applica- 
tion in  any  verbiage  satisfactoiy  to  himself 
that  would  have  accomplished  its  purpose. 

[4]  There  is  nothing  in  the  statute  requir- 
ing either  that  the  application  for  the  order 
or  the  order  from  the  president  to  the  sec- 
retary shall  be  In  writing,  or  that  either 
shall  measnre  op  to  any  fixed  standard  of 
suffldency.  We  are  entirely  satisfied  that 
the  application  In  this  case  was  sufflclent, 
and  that  the  president's  refusal  to  comply 
therewith  subjected  htm  to  the  penalty  pre- 
scribed by  the  statute. 

No  other  points  are. made  for  a  reversaL 
The  findings  are  responsive  to  all  the  Issues 
raised,  and  fully  support  the  judgment 

The  Judgment  la  affirmed. 

We  concur:   LENNON,  P.  J. ;  HAIX^  J. 


<n  od.  Add.  us) 

^Q'BfL  T.  EHBETF. 
ENOEL  T.  BHRET  et  al.  (Olv.  1,126.) 
(District  Court  of  Appeal,  First  DUtrlct,  Gal- 
ifbniia.         6,  1913.) 

1.  Appeal  anu  Ebrob  <|  82*)— Obokbs  Ap- 

PBAUBLE— OBDEB  TAXXKO  COSTS  ATTBB  BN- 

TVr  OT  JUDGiraHT. 

An  order  taxing  costs,  made  after  entry  of 
Jodgmeotj  is  a  special  judgment  from  which  an 
appeal  will  lie. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ««  379-385,  414.  «8,  478, 
479,  482.  483,  517-G22 ;  Dec.  Dig.  f  82.*J 

2.  WiTNKBSSS  (I  24*)— FZBS— MiUAQE. 

Tlie  rij^ht  of  a  witness  to  mileage  and  oth- 
er fees  in  civil  cases  is  solely  of  statutory  cre- 
ation. 

[Ed.  Note.— tTor  other  cases,  se^  Witnesses, 
Cent  Dig.  {$  44-49 ;  Dee.  Dig.  |  24.*] 

8.  Wimasu  (t  29*)— FEBS-^MnsAea— Stat- 

UIB8. 

Under  PoL  Code,  1  4300g,  aUowing  as  wit- 
nesses* fees  mileage  actually  traveled  one  wa; 
only,  there  is  no  justification  for  the  practice  of 
the  local  courts  oi  refusing  mileage  to  witness- 
es residing  in  San  Francisco;  Uiat  being  a 
matter  entirely  within  the  legislative  control, 
and  over  whicn  the  court  can  exercise  no  dis- 
cretion. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  07-69;  Dec.  Dig.  |  29.*] 

4.  Costs  (f  IM*}— Inns  of  DEFOsrnoir  Noi 
TJbbd. 

While  the  allowance  of  costs  for  deposi- 
tions is  governed  by  the  Code,  the  disallowance 
fif  costs  for  taking  the  depositions  of  witnesses,  \ 


who  testified  at  'the  trial,~was  not  an  abuse  of 
the  trial  court's  discretion. 

FBd.  Note.— For  other  cases,  see  Costs.  Cent 
Die-  §1.596-604:  Dec.  Dig.  |  154;*  Deposi- 
tions, Cent  Dig.  SS  340-342.] 

5.  CoWSTITTmONAI.  t^AW  248*)— lilBBL  AKD 

Slandkb  (8  129*)— Equal  Peotection  or 

Law  —  Attobney's  Fees  in  AcrtONs  fob 

Libel  and  Slander. 

St  1871-72,  p.  533,  providing  that,  in  ac- 
tions for  libel  and  slander,  the  party  recovering 
judgment  shall  be  allowed  $100  costs  to  0Dv«r 
counsel  fees,  does  not  conflict  with  the  constita- 
tioiial  guarEDty  of  equal  protection  of  the  laws, 
since  all  litigants  in  such  cases  are  placed  up- 
on an  equal  footing. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  703:  Dec.  Dig.  %  248;* 
Libel  and  Slander,  Cent  Dig.  |  S79;  Dec  Dig. 
8  129.*]  -  •  . 

Appeals  from  Superior  Gonrt,  City  and 
County  of  San  Francisco;  John  Hnnt,  Judges 

Actions  by  Albert  M.  Engel  a^nst  John 
O.  Ehret  and  against  Dora  Ehret  and  John 
O.  Ehret  ber  husband.  Verdict  for  def^d- 
ants,  and  from  orders  striking  out  Items  of 
their  cost  bills  for  mileage,  for  taking  a  d^ 
ositlon,  and  for  an  attorney  fee,  defendants 
appeal.  Orders  as  to  Items  of  mileage  and 
attorney  fee  rerersed,  and  order  as  to  depo- 
sition affirmed. 

Fablus  T.  FlDch,  Paul  F.  Fratessa,  and 
William  M.  Gibson,  all  of  San  Francisco,  for 
appellants.  Carl  E  Lindsay  and  Emil  Lless, 
both  of  San  Francisco,  for  respondent 

MUBPHE7,  Jndge  pro  tem.  Plaintiff 
brouglit  an  action  against  John  C  Ehret  for 
slander,  claiming  that  Ehret  had  told  one 
Tonna  that  he  (Engel)  burnt  his  house  down 
to  get  the  insuranofe  nalnttff  also  brought 
aiwther  action  against  Mrs.  Ehret  wife  of 
the  defendant  in  the  first  actioii^  in  which 
the  faoaband  was  Joined  as  d^endant,  dalm- 
Ing  that  Mrs.  Ehret  had  made  idmllar  states 
ments  to  a  Mrs.  Boehrer.  The  actions  were 
consolidated  and  tried  together  before  fbe 
same  jury,  resulting  in  a  verdict  for  the  de- 
fendant in  each  case. 

A  cost  bill  was  filed  by  deftodant  in  each 
of  the  cases,  and  the  appeals  are  from  the  or- 
ders taxing  costs.  Objection  la  made  to  the 
orders  of  the  trial  court  striking  out  thrr- 
several  items  in  each  of  the  cost  bills  as  fol- 
lows: O)  The  court  struck  out  all  items  of 
mileage  paid  to  defendant's  witnesses  ''upon 
the  ground  that  it  ma  the  practice  of  said 
eourt  not  to  allow  mileage  when  the  witness- 
es reside  In  San  Fraudseo,  notwithstanding 
the  fact  that  said  witnesses  traveled  the  dis- 
tance charged  for  In  said  cost  bilL"  (2)  Item 
for  taking  d^sltlon  of  John  Tonna,  the  per- 
son to  whom  the  slanderous  statement  la  al- 
leged to  have  been  made,  "upon  the  gronnd 
that  said  deposition  was  not  used  at  de 
trial,  and  because  said  John  Tonna  ai^tear- 
ed  at  said  trial  and  testified  in  person."  (3) 
Item  of  attorney  fee  allowed  by  statute,  ^'apon 
the  ground  that  the  act  allowing  said  attor- 
ney's fee  is  nnconstltntlonal,  for  the  reason 
set  forth  in  Builders'  Supply  Depot  v.  O'Con- 
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nor,  160  OaL  265  [88  Pfta  9S2,  U9  Am.  St 
Rep.  193.  11  Ann.  Gaa.  712]." 

[1]  We  will  flnt  dispose  of  the  respond- 
ent's contention  that  the  order  Is  not  an  ap- 
pealable order,  not  being  daBsIfled,  as  coon- 
sel  assert,  as  a  "special  order  made  after 
final  Judgment";  and  they  invoke  Quitzow  t. 
P^Tin,  120  CaL  255,  52  Pac.  632.  to  support 
th^  position.  In  that  case  the  real  ques- 
tion determined  was  as  to  the  allowance  of 
costs,  where  the  amount  recovered  is  less 
than  f300.  The  court,  however,  basing  its 
conclusions  on  Fairbanks  v.  I^mpkin,  99 
Cal.  429,  Si.  Pac.  101,  uses  this  language: 
"Having  allowed  costs  in  the  first  Instance  in 
the  Judgment  [without  fixing  the  amount], 
the  subsequent  proceedings.  It  seems  to  us, 
have  relations  to  the  original  or  final  Judg- 
ment, and  became  part  of  it,  and  the  error 
may  be  corrected  on  the  appeal  from  it." 
That  case  Is  expressly  overruled  In  Harron 
V.  Harron,  123  Cat.  608,  66  Pac.  334.  In  that 
case  the  superior  court  made  an  order  re- 
quiring defendant  to  pay  plaintiff  |140  for 
counsel  fees  and  $40  costs  in  order  to  enable 
plaintiff  to  prosecute  an  appeal  to  the  Su- 
preme Court  from  the  Judgment  in  favor  of 
d^endant  The  court  says:  "The  order  ap- 
pealed from  is  a  special  order  made  aftec 
final  judgment,  but  is  none  the  less  an  order 
made  in  a  case  in  equi^,  and  is  equally  with- 
in the  appellate  Jurisdiction  of  this  court  as 
the  Judgment  Itself" — citing  Const  art.  6,  | 
4:  "The  Supreme  Court  shall  have  appellate 
Jurisdiction  in  all  cases  In  equity,  except 
snch  as  arise  In  Justices'  courts;  also  in  all 
cases  at  law  *  *  *  in  which  the  demand 
♦  •  •  amounts  to  ?300."  "Under  this 
provision  of  the  Constitution,"  continues  the 
court,  "this  court  has  appellate  Jurisdiction 
in  all  cases  in  equity,  irrespective  of  tlife 
value  of  the  property  In  controversy."  The 
court  then  says:  "The  correctness  of  the  de- 
cision of  Fairbanks  v.  Lampkin,  supra,  was 
never  brougbt  before  the  court  in  bank;  and, 
as  It  establishes  no  rule  of  conduct  or  of 
property,  we  have  less  hesitation  In  holding 
that,  to  the  extent  that  it  is  inconsistent 
with  the  views  here  expressed,  it  is  not  to 
be  regarded  as  an  authority." 

Gaffey  v.  Mann,  3  Cal.  App.  124.  84  Pac. 
424,  was  a  direct  appeal  from  an  order  of 
court  striking  out  items  of  a  cost  bill.  The 
respondent  objected  that  the  court  had  no 
jurisdiction,  as  the  amount  of  costs  claimed 
did  not  amount  to  $300.  The  court  disposes 
of  this  contention  by  citing  Harron  v.  Har- 
ron, supra,  ta  the  effect  that  that  case  over- 
rules earlier  cases  holding  that  the  amount 
of  the  cost  bill  governs  Jurisdiction. 

Tbe  direct  point  in  controversy  here  was 
passed  upon  in  Elledge  v.  Superior  Court, 
131  CaL  279.  63  Pac  360.  The  respondent 
superior  court  made  an  order  cutting  down 
the  amount  of  the  cost  bill  of  the  prevailing 
party.  Petitioner  obtained  a  writ  of  review 
to  annul  the  order  on  tbe  ground  that  the 


court  had  no  Jurisdiction  to  mafce  the  order. 
Tbe  SuiHreme  Court  aald:  "The  ord«r  songbt 
to  be  annulled  was  a  spedal  order  made  aft- 
er final  Judgment  previously  glvea.  •  •  • 
Although  tbe  cost  bill  la  referred  to  aa  Oie 
basis  of  this  action,  the  order  of  tlie  court 
applies  to  the  Judgment  and  not  to  tlie  cost 
bill.  Tbe  order  could  have  been  rerieved 
either  upon  an  appeal  take»  dtreetlv  Ikere- 
from,  Independent  of  an  anwal  from  Oie 
Judgment,  or  its  correctness  conld  have  beeu 
determined  upon  an  appeal  from  tbe  Judg- 
ment as  modified,  in  accordance  with  its 
terms.  Behtff  an  appealalde  onl«r,  it  can- 
not be  reviewed  upon  a  writ  of  certiorarT 
(the 'italics  are  ours) — and  citing  Southern 
Cal.  Ry,  Co.  T.  Sup«rlor  Court.  127  CaL  417. 
60  Pac.  789,  where  the  same  rule  was  specif- 
ically declared.  So  that  It  may  be  safely  as- 
serted that  it  l8  the  settled  rule  in  this  state 
that  an  order  taxing  costs  made  after  entry 
of  Judgm«it,  as  the  record  discloses  the  sit- 
uation to  be  in  the  case  at  bar.  is  a  special 
order  from  which  an  appeal  will  lie. 

[2.  S]  The  first  point  made  for  reversal  is 
that  the  court  struck  out  all  items  of  mile- 
age, as  it  was  the  practice  of  the  court  to 
refuse  mileage  of  witnesses  residing  In  San 
Francisco.  The  section  of  the  Code,  In  so 
ftir  as  it  is  appUcable  to  the  subject-matter 
under  discussion  and  Is  determinative  of  that 
point,  Is  as  follows:  Political  Code,  |  430(^: 
"Witness  fees  exc^t  as  In  this  title  other- 
wise provided  •  •  •  mileage  actually 
traveled,  one  way  only,  per  mile  10  cents." 

"The  ri^t  of  a  witness  to  mileage  and 
other  fees  In  dvll  cases  is  primarily  and 
solely  of  statutory  creation."  Naylor  v. 
Adams,  16  Cal.  App.  363,  114  Pac.  997. 

While  this  practice  of  the  court  Is  no  doubt 
very  gratifying  to  defeated  litigants,  it  Is 
correspondingly  nnfair  to  witnesses  who,  by 
the  mandate  of  the  court,  are  compelled  to 
leave  their  personal  pnrsults  and  assist  In 
determining  controversies  In  which  they 
hare  no  Individual  interest  or  concern.  There 
is  no  justification  or  warrant  in  the  law 
for  this  "practice."  A  mere  reading  of 
this  statute  affords  an  unanswerable  con* 
firmatlon  of  this  view.  If  the  no  mileage 
limitation  may  be  carried  by  arbitrary  con- 
struction of  the  court  to  the  exterior  bonnd- 
arles  of  the  dty,  why  not  to  the  exterior 
boundaries  of  the  township  or  any  other 
territorial  subdivision  of  the  county?  There 
is  as  much  reason  and  logic  to  sustain  the 
one  position  as  the  other.  These  are  mat- 
ters entirely  within  the  le^slative  control 
and  over  which  the  courts  exercise  no  dis- 
cretion. 

[4]  As  regards  the  action  of  the  trial 
court  In  striking  out  the  item  of  costs  ex- 
pended  in  taking  the  d^rasltions  of  witness- 
es who  appeared  and  testified  at  the  trial, 
we  are  unable  to  say  from  tbe  record  that 
there  was  an  abuse  of  discretion. 

Arodlants  dte  JaooU  t.  Baor,  05  OaL  664^ 
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as  taking  tbls  dass  of  cases  out  of  the 
statutory  rule  as  to  costs;  and  Libel  and 
Slander  Act,  Hennlngs*  General  Laws  of 
Cal.  }  7,  p.  688,  as  stating  tbat  the  pre- 
TalUng  party  "shall  recover  his  actnal  costs." 
Neither  of  these  citations  measures  up  to 
the  claims  of  counsel.  In  Jacob!  t.  Baur 
the  court  says  that  the  law  "does  not  give 
plaintiff,  recovering  Judgment,  any  costs  be- 
yond the  amount  allowed  by  general  law  as 
provided  In  the  Code  of  Civil  Procedure." 
The  Lib^  and  Slanda  Act  provides  that  the 
prevailing  party  "shall  be  allowed  one  hun- 
dred dollars  (flOO)  to  cover  connsel  fees  In 
addition  to  the  other  costs."  The  question 
Is  manifestly  covered  and  governed  by  the 
Code  provisions,  and  the  court  was  clearly 
acting  within  Its  discretionary  powers  in 
determining  the  matter  adve^ly  to  appel- 
lants' contention. 

[B]  The  last  point  discussed  is  with  r^er- 
ence  to  the  validity  of  the  item  of  the  $100 
attorney's  fe&  The  trial  court  disallowed 
this  item  "upon  the  ground  that  the  act  allow- 
ing said  attorney's  fee  is  nnconstltntlonal 
for  the  reasons  set  fbrtb  in  Builders*  Supply 
D^t  V.  O'Connor,  160  CaL  266,  88  Pac  982, 
119  Am.  St  Rep.  193,  11  Ann.  Cas.  712. 
The  reasoning  of  that  case  is  not  applicable 
to  the  case  at  bar,  dther  as  to  the  facts  or 
the  law.  In  holding  the  provision  for  an 
attorney's  fee  unconstitutional  in  Builders* 
Supply  Depot  T.  O'Connor,  sm>ra,  the  Su- 
preme Court  said:  "It  Is  to  be  noticed  tbat 
this  section  [referring  to  section  1196,  Code 
Civ.  Proc]  provides  for  an  attorney's  fee  to 
the  plaintiff,  but  not  to  the  defendant  even 
though  the  latter  be  successful  in  the  action ; 
and  that  attorney's  fees  are  allowed  even  to 
plaintiff  only  in  actions  under  the  mechanict' 
lien  law  [our  italics];  the  general  rule  be- 
ing tbat  the  measure  and  amount  of  compen- 
satlOD  of  attorneys  and  counselors  at  law  is 
left  to  the  agreement,  express  or  implied,  of 
the  parties.  Code  GIt.  Proc.  1021.  This 
provision  is  In  our  opinion  rlolatlTe  both  of 
the  fedoal  and  atate  Oonstitiitions,  of  the 
fourteenth  amendment  of  the  former,  whl(^ 
guarantees  to  every  person  the  'egual  pro- 
tectloa  of  Qie  law/  and  of  tbe  proTistona  of 
the  state  Constitution  which  provide  that 
goieral  law*  aball  be  uniform,  prohibit  ape- 
dal  laws.  *  *  *  A  statute  which  gives 
an  attomojr  lee  to  m»  party  In  an  actlim 
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and  denies  it  to  the  other,  and  allows  such 
fee  in  one  kind  of  action  and  not  in  other 
kinds  of  actions  where,  as  in  the  statute 
here  In  question,  the  distinction  is  not  found- 
ed upon  a  constitutional  or  natural  differ- 
ence, is  clearly  violative  of  the  constitutional 
provisions  above  noticed." 

Section  7  of  an  act  entitled,  "An  act  Con- 
cerning actions  for  libel  and  slander"  (Stats. 
1871-72,  p.  633),  provides:  "In  caseplalntlff 
recovers  Judgment  be  shall  be  allowed  as 
costs  one  hundred  dollars  ($100)  to  cover 
counsel  fees.  In  addition  to  the  other  costs. 
In  case  the  action  is  dismissed  or  the  de- 
fendant recovers  Judgment,  he  shall  be  al- 
lowed one  hundred  ($100)  dollars  to  cover 
connsel  fees,  in  addition  to  tbe  other  costs, 
and  Judgmoit  therefor  shall  be  Altered  ac- 
cordingly." It  Is  manifest  that  this  section 
is  not  subject  to  the  "equal  protection  of  tbe 
law"  objection,  as  all  litigants, tn  tbls  daas 
of  cases,  whether  plaintiff  or  d^ttidanl^  are 
placed  upon  an  equal  footing.  Had  tbe  sec- 
tion of  tbe  Cod^  iwoviding  for  attorfieys* 
fees  in  mechanicM'  lien  cases,  been  drawn 
sufficiently  broad  to  cover  the  entire  cLaas  of 
lien  actions,  we  think  It  would  be  a  reason- 
able Infomce,  from  the  language  above 
quoted,  to  conclude  that  the  objection  as  to 
want  of  nniformity  would  not  bare  been 
made.  However,  it  Is  nnnecesaary  to  discuss 
this  matter  further.  The  direct  point  in 
controversy  was  raised  in  this  court  (third 
district)  in  the  case  of  Carpenter  r.  Ashley, 
16  CaL  App.  802,  116  Pac.  983.  It  was  there 
Insisted,  as  here,  that  the  statnte  allowing 
an  attorney's  fee  is  nnconstltntlonal;  and 
there,  as  here,  the  burden  of  sustaining  the 
contention  was  thrown  upon  the  case  of 
Builders'  Supply  Depot  v.  O'Connor,  supra. 
The  court  held  the  statnte  constitutional, 
and  affirmed  the  action  of  the  superior 
court  taxing  the  attorney  fee  as  costs  against 
the  losing  party.  A  petition  to  bave  the 
case  heard  in  the  Supreme  Court  was  denied, 
thus  finally  determining  the  matter  in  so  far 
as  this  court  is  concerned. 

The  orders  of  the  superior  court,  disallow- 
ing the  items  of  mileage  and  attorney's  fee 
In  each  case  is  reraaed,  and  alBrmed  as  to 
the  Item  of  costs  for  taking  depodtlon. 

We  ooneor:  UBNUOK.      J.S  HAUt,  J. 


ENGEL  T.  EHRET 
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